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PREFACE TO THE THIRD EDITION 


TWENTY-THREE years have passed since the publication of the Second Edi- 

tion of Black’s Law Dictionary. These years, covering the period of the great- 

est war in history, followed by a period of prosperity never before equaled, and 

succeeded by the most widespread depression ever known, have of necessity l 
been fraught with changes and complexities of law, which are reflected in ` 
‘legal nomenclature and definitions. New terms have come into use, and old 
terms have taken on new meaning. 


In the present edition of this work, attempt has been made to meet chang- 
-ed conditions. by adding new words and modernized definitions, together with 
‘illustrations and current authorities supporting new use of old terms. 


; The same general alphabetical plan pursued in the two former editions 
has been followed; but the separation of secondary headings from principal 
ones has been made clearer, 


The publishers offer this work to the legal profession with the firm belief 
that it merits the same favorable reception accorded the earlier editions, 
THE PUBLISHERS. 
St. PAUL, MINN. 
July 27, 1933. 
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PREFACE TO THE SECOND EDITION. 


In THE preparation of the present edition of this work, the author has taken 
pains, in response to a general demand in that behalf, to incorporate a very great 
number of additional citations to decided cases, in which the terms or phrases of 
the law have been judicially defined. The general plan, however, has not been 
to quote seriatim a number of such judicial definitions under each title or head- 
ing, but rather to frame a definition, or a series of alternative definitions; expres- 
sive of the best and clearest thinking and most accurate statements in the re- 
ports,;and to cite in support of it a liberal selection of the best decisions, giving 
the preference to those in which the history of the word or phrase, in respect 
to its origin and use, is reviewed, or in which a large number of other decisions 
‘are cited: The author has also taken advantage of the opportunity to subject 
the entire work to a thorough revision, and has entirely rewritten many of the 
definitions, either because his fresh study of the subject-matter or the helpful 
criticism of others had disclosed minor inaccuracies in them, or because he 
thought they could profitably be expanded or made more explicit, or because of 
new uses or meanings of fhe term. There have also been included a large num- 
ber of new titles. Some of these are old terms of the law which had previously 
been overlooked, a considerable number are Latin and French words, ancient 
or.modern, not heretofore inserted, and the remainder are terms new to the law, 
or which have come into use since the first edition was published, chiefly growing 
out of the new developments in the social, industrial, commercial, and political 
life of the people. 
“4 Particularly’ in the department of medical jurisprudence, the work has been 
enriched by the addition of a great number of definitions which are of constant 
interest and importance in the courts. Even in the course of the last few years 
medical’ science has made giant strides, and the new discoveries and theories have 
brought forth a new terminology, which is not only much more accurate but also 
much richer than the old; and in all the fields where law and medicine meet we 
now daily encounter a host of terms and phrases which, no more than a decade 
ago, were utterly unknown. This is true—to cite but a few examples—of the 
new terminology of insanity, of pathological and criminal psychology, the in- 
numerable forms of nervous disorders, the new tests and reactions, bacterio- 
logy, toxicology, and so on. In this whole department I have received much 
valuable assistance from my friend Dr. Fielding H. Garrison, of this city, to 
whose wide and thorough scientific learning I here pay cheerful tribute, as well 
as to his constant and obliging readiness to place at the command of his friends 
the resources of his well-stored mind. 
Notwithstanding all these additions, it has been possible to keep the work 
within the limits of a single volume, and even to avoid materially increasing its 
bulk, by a new system of arrangement, which involves grouping all compound 
and descriptive terms and phrases under the main heading or title from which 
they are radically derived or with which they are conventionally associated, sub- 
stantially in accordance with the plan adopted in the Century Dictionary and 
most other modern works of reference. H. C. E. 


WASHINGTON, D. C., December 1, 1910. 
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PREFACE TO THE FIRST EDITION 


Tue dictionary now offered to the profession is the result of the author's en- 
deavor to prepare a concise and yet comprehensive book of definitions of the 
terms, phrases, and maxims used in American and English law and necessary 
to be understood by the working lawyer and judge, as well as those important to- 
the student of legal history or comparative jurisprudence. It does not purport. 
to be an epitome or compilation of the body of the law. It does not invade the 
province of the text-books, nor attempt to supersede the institutional writings. 
Nor does it trench upon the field of the English dictionary, although vernacular 
words and phrases, so far as construed by the courts, are not excluded from its. 
pages. Neither is the book encyclopedic in its character. It i is chiefly required. 
in a dictionary that it should be comprehensive. Its value is impaired if any. 
single word that may reasonably be sought between its covers is not found there. 
But this comprehensiveness is possible (within the compass of a single volume) 
only on condition that whatever is foreign to the true function of a lexicon be. 
rigidly excluded. The work must therefore cortain nothing but the legitimate 
matter of a dictionary, or else it cannot include all the necessary terms. This 
purpose has been kept constantly in view in the preparation of the present work.. 
Of the most esteemed law dictionaries now in use, each will be found to contain 
a very considerable number of words not defined in any other. None is quite. 
comprehensive in itself. The author has made it his aim to include all these. 
terms and phrases here, together with some not elsewhere defined. 

For the convenience of those who desire to study the law in its historical 
development, as well as in its relations to political and social philosophy, place. 
has been found for numerous titles of the old English law, and-words used in old 
European and feudal law, and for the principal terminology of the Roman law.. 
And in view of the modern interest in comparative jurisprudence and similar 
studies, it has seemed necessary to introduce a considerable vocabulary from the 
civil, canon, French, Spanish, Scotch, and Mexican law and other foreign sys- 
tems. In order to further adapt the work to the advantage aud convenience of 
all classes of users, many terms of political or public law are here defined, and 
stich as are employed in trade, banking, and commerce, as also the principal 
phraseology of international and maritime law and forensic medicine.. There 
have also been included numerous words taken from the vernacular, which, in, 
consequence of their interpretation by the courts or in statutes, have acquired 
a quasi-technical meaning, or which, being frequently used in laws. or private 
documents, have often been referred to the. courts for construction. But the 
main body of the work is given to the definition of .the technical terms and 
phrases’ used in modern American and English jurisprudence, 

In searching for definitions suitabfe to be incorporated in the work, the author 
has carefully examined the codes, and the compiled or revised statutes, of the 
various states, and from these sources much valuable matter has been obtained. 
The definitions thus enacted by law are for the most part terse, practical, and of 
«ourse authoritative. Most, if not all, of such statutory interpretations of words 
and phrases will be found under their appropriate titles. Due prominence has 
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also been given to definitions formulated by the appellate courts and embodied 
in the reports. Many of these judicial definitions have been literally copied and 
adopted as the author’s definition of the particular term, of course with a proper 
reference. But as the constant aim has been to present a definition at. once con- 
cise, comprehensive, accurate, and lucid, he has not felt bound to copy the lan- 
guage of the courts in any instance where, in his judgment, a better definition 
could be found in treatises of acknowledged authority, or could be framed by 
adaptation or re-arrangement. But many judicial interpretations have been 
added in the way of supplementary matter to the various titles. 

‘Fhe more important of the synonyms occurring in legal phraseology have 
been carefully discriminated. In some cases, it has only been necessary to point 
out the correct and incorrect uses of these pairs and groups of words. In other 
cases, the distinctions were found to be delicate or obscure, and a more minute 
analysis was required. l 

A complete collection of legal maxims has also been included, comprehending 
as well those in English and Law French as those expressed in the Latin. These 
have not been grouped in one body, but distributed in their proper alphabetical 
order through the book. This is believed to be the more convenient arrange- 
ment. 

It remains to mention the sources from which the definitions herein contained 
have been principally derived. For the terms appertaining to old and middle 
English law and the feudal polity, recourse has been had freely to the older Eng- 
lish law dictionaries, (such as those of Cowell, Spelman, Blount, Jacob, Cunning- 
ham, Whishaw, Skene, Tomlins, and the “Termes de la Ley,”) as also to the writ- 
ings of Bracton, Littleton, Coke, and the other sages of the early law. The au- 
thorities principally relied on for the terms of the Roman and modern civil law 
are the dictionaries of Calvinus, Scheller, and Vicat, (with many valuable sug- 
gestions from Brown and Burrill), and the works of such authors as Mackel- 
dey, Hunter, Browne, Hallifax, Wolff, and Maine, besides constant reference to 
Gaius and the Corpus Juris Civilis. In preparing the terms and phrases of 
French, Spanish, and Scotch law, much assistance has been derived from the 
treatises of Pothier, Merlin, Toullier, Schmidt, Argles, Hall, White, and others, 
the commentaries of Erskine and Bell, and the dictionaries of Dalloz, Bell, and 
Escriche. For the great body of terms used in modern English and American 
law, the author, besides searching the codes and ‘statutes and the reports, as al- 
ready mentioned, has consulted the institutional writings of Blackstone, Kent, 
and Bouvier, and a very great number of text-books on special topics of the 
law. An examination has also been made of the recent English law dictionaries 
of Wharton, Sweet, Brown, and Mozley & Whitley, and of the American lexi- 
cographers, Abbott, Anderson, Bouvier, Burrill, and Rapalje & Lawrence. In 
each case where aid is directly levied from these sources, a suitable acknowledg- 
ment has been made. This list of authorities is by no means exhaustive, nor does 
it make mention of the many cases in which the definition had to be written 
entirely de novo; but it will suffice to show the general direction and scope of the 
author’s researches. H. C. B. 

Wasuineton, D. C., August 1, 1891 
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A 


A. The first letter of the English alphabet; 
used to distinguish the first page of a folio 
from the second, marked b, thus: Coke, Litt. 
114a, 114b; or the first page of a book, the 
first foot-note on a printed page, the first of a 
series of subdivisions, etc., from the following 
ones, which are marked b, c, d, e, ete. 

It is also used as an abbreviation for many 
words of which it is the initial letter. 

An abbreviation of adversus used for ver- 
sus, indicating the parties to an action. 

At Roman criminal trials the judge, on a 
table covered with wax, provided for the pur- 
pose, inscribed the letter A (absolvo) when 
he voted to acquit. 

The letter A (i. e. antiquo, “for the old 
law”) was inscribed upon Roman ballots to 
indicate a vote against a proposed law. Tayl. 
Civ. Law, 191, 192. 

An adulteress among the Puritans was cou- 
demned to wear the initial letter “A” in red 
cloth on her dress. 

In Latin phrases a preposition, denoting 
from, by, in, on, of, at, and is of common use 
as a part of a title. 

In French phrases it is also a preposition, 
denoting of, at, to, for, in, with. 

The article “a” is not necessarily a singu- 
lar term, it is often used in the sense of “any,” 
and is then applied to more than one individ- 
ual. object, National Union Bank v. Cope- 
land, 141 Mass, 266, 4 N. E. 794; Snowden v. 
Guion, 101 N. Y. 458, 5 N. E. 322; Thompson 
v. Stewart, 60 Iowa, 225, 14 N. W. 247; Com- 
monwealth v. Watts, 84 Ky. 537, 2 S. W. 128; 
Deutsch v. Mortgage Securities Co., 123 S. E. 
793, 795, 96 W. Va. 676; Bourland v. First 
Nat. Bank Bldg, Co., 237 S. W. 681, 683, 152 
Ark. 139; Philadelphia & R. R. Co. v. Green 
& Flinn, 119 A. 840, 846, 2 W. W. Harr, (Del.) 
78; sometimes as “the,” Ex parte Hill, 23 Ch. 
Div. 695, 701. 


@, A symbol meaning “at.” Bilford v. Beat- 
ty, 34 N. E. 254, 255, 145 Ill. 414, 


A i. Of the highest qualities. An expression 
which originated in a practice of underwrit- 
ers of rating vessels in three classes,—A, B, 
and C; and these again in ranks numbered. 
Abbott. A description of a ship as “A 1” 
amounts to a warranty. Ollive v. Booker, 1 
Exch. 428. 
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A/C. In bookkeeping it means account. As 
used in a check it has been held not a di- 
rection to the bank to credit the amount of 
the check to the person named but rather a 
memorandum to identify the transaction in 
which the check was issued. Marsh v. First 
State Bank & Trust Co. of Canton, 185 Ill. 
App. 29, 32. 


A. D. Lat. Contraction for Anno Domini, 
(in the year of our Lord). 


A. M. Lat. Ante meridian. After the gen- 
eral use of solar time became obsolete, the 
abbreviations “A, M.” and “P. M.” in desig- 
nating time remained in use to distinguish be- 
tween forenoon and afternoon. Orvik v. Cas- 
selman, 105 N. W. 1105, 1106, 15 N., D. 84. 


A. R. Anno regni, the year of the reign; as, 
A, R. V. R. 22, (Anno Regni Victorie Regine 
vicesimo secundo,) in the twenty-second year 
of the reign of Qucen Victoria. 


A. U. C. Lat. ab urbe condita. From the 
foundation of the city, Rome. The era from 
which Romans computed time, being assumed 
to be 753 years before the Christian Era. 


A AVER ET TENER. L. Fr. (L. Lat. ha- 
bendum et tenendum.) To have and to hold. 
Co. Litt. §§ 528, 524. A aver et tener a luy et 
@ ses heires, a touts jours;—to have and to 
hold to him and his heirs forever. Id. § 625. 
See Aver et Tener. 


A CŒLO USQUE AD CENTRUM. From the 
heavens to the center of the earth. 


A communi observantia non est recedendum. 
From common observance there should be 
no departure; there must be no departure 
from common usage. 2 Coke, 74; Co. Litt. 
186a, 229b, 3650; Wing. Max. 752, max. 203. 
A maxim applied to the practice of the courts, 
to the ancient and established forms of plead- 
ing and conveyancing, and to professional us- 
age generally. Id. 752-755. Lord Coke ap- 


plies it to common professional opinion. Co. 
Litt. 186a, 3640. 
A CONSILIIS. (Lat. consilium, advice.) Of 


counsel; a counsellor, The term is used -in 
the civil law by some writers instead of a 
responsis. Spelman, “Apocrisarius.” 


A CUEILLETTE 


A CUEILLETTE. In French law. In rela- 
tion to the contract of affreightment, signifies 
when the cargo is taken on condition that the 
master succeeds in completing his cargo from 
other sources. Arg. Fr. Mere. Law, 543. 


A DATU. L. Lat. From the date. Haths 
v. Ash, 2 Salk. 413. A dato, from the date. 
Cro. Jac. 135. 


A DIE DATUS. From the day of the date. 
Hatter v. Ash, 1 Ld. Raym. 84. Used in leases 
to determine the time or running of the es- 
tate, and when so used the time includes the 
day of the date. Doe v. Watton, 1 Cowp. 189, 
191. But for contrary construction, see Haths 
v. Ash, 2 Salk. 418. 


A digniori fieri debet denominatio. Denomina- 
tion ought to be from the more worthy. The 
description (of a place) should be taken from 
the more worthy subject (as from a will). 
Fleta, lib. 4, c. 10, § 12. 


A digniori fieri debet denominatio et resolutio. 
The title and exposition of a thing ought to 
be derived from, or given, or made with ref- 
erence to, the more worthy degree, quality, 
or species of it. Wing. Max. 265, max. 75. 


A FORFAIT ET SANS GARANTIE. In 

French law. <A formula used in indorsing 

commercial paper, and equivalent to “with- 
_ ont recourse.” 


A FORTIOR!. With stronger reason; much 
more. A term used in logic to denote an ar- 
gument to the effect that because one ascer- 
tained fact exists, therefore another, which 
is included in it, or analogous to it, and which 
is less improbable, unusual, or surprising, 
must also exist. 


A GRATIA. From grace or favor; as a mat- 
ter of indulgence, not of right. 


A justitia (quasi a quodam fonte) omnia jura 
emanant. From justice, as a fountain, all 
rights flow. Brac. 2b. 


A LATERE. Lat. Collateral. Used in this 
sense in speaking of the succession to prop- 
erty. Bract. 20b, 62b. From, on, or at the 
side; collaterally. A latere ascendit (jus). 
The right ascends collaterally. Justices of 
the Curia Regis are described as g latere regis 
residenies, sitting at the side of the King; 
Bract. fol. 108a; 2 Reeve, Hist. Eng. L. 250. 

In Civil Law and by Bracton, a synonym 
-for e transverso, across. Bract. fol. 67a. 

Applied also to a process or proceeding. 
Keilw. 159. 

-Out of the regular or lawful course ;. inci- 
dentally or casually. Bract. fol. 420; Fleta, 
. lib. 3, c. 15, § 18, ` 


From the side of; denoting closeness of in-, 


timacy or ‘connection ; as.a court held before 


auditors specialiter a latere regis destinatie. ` 


Fleta, lib. 2; c. 2, § 4. 


Apostolic; having full powers: to ‘represent. 


the Pope as if he were present. 
Legati a latere; 4 Bla. Com. 306. 


Du Cange, 
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A LIBELLIS. L. Lat. An officer who had 
charge of the libellé or petitions addressed to 
the sovereign. Calvin. A name sometimes 
given to a chancellor, (cancellarius,) in the 
early history of that office. Spelman, “Can- 
cellarius.” ` 


A l'impossible nul n'est tenu. 
to do what is impossible. 


A ME. (Lat. ego, I.) A term in feudal grants 
denoting direct tenure of the superior lord. 
2 Bell, H. L. Se. 133. 

Unjustly detaining from me. He is said to 
withhold a me (from me) who has obtained 
possession of my property unjustly. Calvin- 
us, Lex. To pay a me, is to pay from my 
money. 


No one is bound 


A MENSA ET THORO. Lat. From table 
and bed, but more commonly translated, from 
bed and board. A kind of divorce, which is 
rather a separation of the parties by law, 
than a dissolution of the marriage. 


A NATIVITATE. From birth, or from in- 
fancy. Denotes that a disability, status, etc., 
is congenital. 3 Bla. Comm, 332; Reg. Orig. 
2668. 


A non posse ad non esse sequitur argumentum 
necessarie negative, licet non affirmative. From 
impossibility to non-existence the inference 
follows necessarily in the negative, though 
not in the affirmative. That which cannot be 
done is not done. Hob, 336b. 


A PALATIO. L. Lat. From palatium, (a 
palace.) Counties palatine are hence so call- 
ed. 1 Bl. Comm. 117. See Palatium. 


A PRENDRE. L. Fr. To take; to seize. 
Bref à prendre la terre, a writ to take the 
land. Fet Ass. § 51. A right to take some- 
thing out of the soil of another is a profit é 
prendre, or a right coupled with a profit. 1 
Crabb, Real Prop. p. 125, § 115. Distinguish- 
ed from an easement. 5 Adol. & E. 758. 
Sometimes written as one word, apprendre, 
apprender. See Profit 4 prendre. 

Rightfully taken from the soil. 1 N. & P. 
172; Waters v. Lilley, 4 Pick. (Mass.) 145, 16 
Am. Dec. 3338. 


A piratis aut latronibus capti liberi permanent. 
Persons taken by pirates or robbers remain 
free.. Dig. 49, 15, 19, 2; Gro. de J. B. lib. 3, 
c 3, $1. 


A piratis et latronibus capta dominium non mu- 
tant. Things taken or captured by pirates 
and robbers do not change their ownership. 
Bynk, bk. 1, c. 17; 1 Kent, Comm. 108, 184. 
No right to the spoil vests in the piratical cap- 
tors; no right is derivable from them to any 
recaptors in prejudice of the original owners. 
2. Wood. Lect. 428, 


A POSTERIORI. Lat. From the effect: to the 

cause; from what comes after. A; term used 

in logic to denote an argument founded on ex- 
Bu.Law Dict. (8D Ep.) 
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periment or observation, or one which, tak- 
ing ascertained: facts as an effect, proceeds by 
synthesis and induction to demonstrate their 
cause. 


A PRIORI. Lat. From the cause to the ef- 
fect; from what goes before. A term used in 
logic to denote an.argument founded on analo- 
gy, or abstract considerations, or one which, 
positing a general principle or admitted truth 
as a cause, proceeds to deduce from it the 
effects which must necessarily follow. 


A QUO. Lat. From which. <A court @ quo 
(also written “a qua”) is a court from which 
a cause has been removed. The judge a quo is 
the judge in such court. Clegg v. Alexander, 
6 La. 339. 

A term used, with the correlative ad quem 
(to which), in expressing the computation of 
time, and also of distance in space. ‘Thus, dies 
a quo, the day from which and dies ed quem, 
the day to which, a period of time is computed. 
So, terminus a quo, the point or limit from 
which, and terminus ad quem, the point or lim- 
it to which, a distance or passage in space is 
reckoned. 


A RENDRE, (Fr. to render, to yield.) That 
which is to be rendered, yielded, or paid. 
Profits à rendre comprehend rents and serv- 
ices. Ham. N. P. 192. 


A rescriptis valet argumentum. An argument 
from rescripts [i. e. original writs in the reg- 
ister] is valid. Co. Litt. 11 a. 


A RESPONSIS. L Lat. In ecclesiastical law. 
One whose oflice it was to give or convey an- 
swers; otherwise termed responsalis, and apo- 
crisiarius. One who, being consulted on ec- 
clesiastical matters, gave answers, counsel, or 
advice; otherwise termed a consiliis. Spel- 
man, “Apocrisiarius.” , 


A RETRO. I. Lat. Behind; in arrear. Ht 
reditus proveniens inde à retro fuerit, and the 
rent issuing therefrom be in arrear. Fleta, 
lib. 2, c. 55, § 2; c. 62, § 14. 


A RUBRO AD NIGRUM. Lat. From the red 
to the black; from the rubric or title of a 
statute (which, anciently, was in red letters), 
to its body, which was in the ordinary black. 
Tray. Lat. Max.; Bell, “Rubric;” Erskine, 
Iust. 1, 1, 49. 


A summo remedio ad inferiorem actionem non 
habetur regressus, negue auxilium. From (after 
using) the highest remedy, there can be no re- 
course (going back) to an inferior action, nor 
assistance, (derived from it.) Fleta, lib, 6, c. 
1, §2. A maxim in the old law of real actions, 
. when there were grades in the remedies giv- 
en; the rule being that a party who brought a 
writ of right, which was the highest writ in 
the law, could not afterwards resort or de- 
scend to an inferior remedy. Bract. 112b; 3 
Bl. Comm. 193, 194. 


‘wrong arises. 


A tempore cujus contrarii memoria non existet. 
From time of which memory to the contrary 
does not exist. 


A verbis legis non est recedendum. From the 
words of the law there must be no departure. 
5 Coke, 119; Wing. Max. 25. <A court is not 
at liberty to disregard the express letter of a 
statute, in favor of a supposed intention. 2 
Steph. Comm. 71; Broom, Max. 268. 


A VINCULO MATRIMONII. Lat. from the 
bond of matrimony. A term descriptive of a 
kind of divorce, which effects a complete dis- 
solution of the marriage contract.. See Di- 
vorce. . 


Ab abusu ad usum non valet consequentia. A 
conclusion as to the use of a thing from its: 
abuse is invalid. Broom, Max. 17. 


AB ACTIS. Lat. An officer having charge of 
acta, publie records, registers,. journals, or 
minutes; an officer who entered on record the 
acta or proceedings of a court; a clerk of 
court; a notary or actuary. Calvin. Lex. 
Jurid. See “Acta.” This, and the similarly 
formed epithets è cancellis, à secretis, à libel- 
lis, were also anciently the titles of a chancel“ 
lor, (cancellarius,) in the early history of that 
office. Spelman, “Cancellarius.” 


AB AGENDO. Disabled from acting; unable 
to act; incapacitated for business or trans- 
actions of any kind. 


ABANTE. Lat. Before; inadvance. Thus, 
a legislature cannot agree ab ante to any modi- 
fication or amendment to a law which a third 
person may make. Allen v. McKean; 1 Sumn. 
308, Fed. Cas. No. 229. 


AB ANTECEDENTE. Lat. 
advance. 5M. & S. 110. 


AB ANTIQUO. Of old; of an ancient date. 


Beforehand; in 


Ab assuetis non fit injuria. From things to 
which one is accustomed (or in which there 
has been long acquiescence) no legal injury or 
If a person neglect to insist on 
his right, he is deemed to have abandoned it. 
Amb. 645; 3 Brown, Ch. 639; Jenk. Cent. 
Introd. vi. 


AB EPISTOLIS. Lat. An officer having 
charge of the correspondence (epistole@) of his 
superior or sovereign; a secretary. Calvin.; 
Spiegelius. 


AB EXTRA. (Lat. extra, beyond, without.) 
From without. Lunt v. Holland, 14 Mass. 151. 


AB INCONVENIENTI. From hardship, or in- 
convenience. An argument founded upon the 
hardship of the case, and the inconvenience or 
disastrous consequences to which a different 
course of reasoning would lead. In re Halsey 
Electric Geusrator Co., 175 F. 825, aff State of 
New Jersey v. Lovell, 179 F. 321, 102 C. C. A. 
505, 31 L, R. A. (N. S.) 988, cert den 31 S, Ct. 
471, 219 U.S. 587, 55 L. Ed. 347; Barber As- 


AB INITIO 


phalt Paving Co. v. Hayward, 154 S. W. 140, 
248 Mo. 280. 


AB INITIO. Lat. From the beginning; from 
the first act; entirely; as to all the acts done; 
in the inception. A party may be said to be 
a trespasser, an estate to be good, an agree- 
ment or deed to be void, a marriage or act to 
be unlawful, ab initio. Plow. 6a, 16a; 1 BI. 
Comm, 440; 11 East 395; Sackrider v, M’Don- 
ald, 10 Johns. (N. Y.) 253; Hopkins v. Hop- 


kins, 10 Johns. (N. Y.) 369; In re Millers’ &, 


Manufacturers’ Ins. Co., 106 N. W. 485, 498, 97 
Minn, 98; State v. Poulin, 74 A. 119, 105 Me. 
224, 24 L. R. A. (N. S.) 408, 184 Am. St. Rep. 
543; Bennett v. Bennett, 53 So. 986, 169 Ala. 
618, L. R. A. 1916C, 693. 

Before. Contrasted in this sense with es 
post facto, 2 Shars. Bla, Comm. 308; or with 
postea, Calvinus, Lex., initium. 


AB INITIO MUNDI. Lat. From the begin- 
ning of the world. Ab initio mundi usque ad 
hodiernum diem, from the beginning of the 
world to this day. XY. B. M. 1 Edw. III, 24. 


AB INTESTAT. 
Merlin, Répert. 


AB INTESTATO. 


Intestate. 2 Low. Can. 219. 


Lat. In the civil law. 
From an intestate; from the intestate; in 
case of intestacy. Hereditas ab intestato, an 
inheritance derived from an intestate.. Inst. 
2, 9, 6 Successio ab intestato, succession to 
an intestate, or in case of intestacy. Id. 3, 2, 
8; Dig. 38, 6,1. This answers to the descent 
or inheritance of real estate at common law. 
2 Bl. Comm. 490, 516; Story, Confl. Laws, $ 
480. “Heir ab intestato”? 1 Burr. 420. The 
phrase “ab intestato” is generally used as the 
opposite or alternative of ex testamento, 
(from, by, or under a will.) Vel ex testamento, 
vel ab intestato [hereditates] pertinent,—in- 
heritances are derived either from a will or 
from an intestate, (one who dies without a 
will.) Inst. 2, 9,6; Dig. 29,4; Cod. 6, 14, 2. 


AB INVITO. Lat.. Unwillingly. By or from 
an unwilling party. A transfer ab invito is a 
compulsory transfer. 


AB IRATO. Lat. By one who is angry. A 
devise or gift made by a man adversely to the 
interest of his heirs, on account of anger or 
hatred against them, is said to be made ab 
irato. A suit to set aside such a will is called 
an action ab irato, Merlin, Répert. Abd irato. 
See Robinson y. Duvall, 27 App. D. C. 535, aff 
28 S. Ct. 260, 207 U. S. 583, 52 L. Ed. 351; 
Snell v. Weldon, 87 N. E. 1022, 239 Ill. 279, 


AB URBE CONDITA. See A. U.O. 


ABACTOR. In Roman law. 
Also called abigeus, q. v. 


ABADENGO. In Spanish law. Land owned 
by an ecclesiastical corporation, and there- 
fore exempt from taxation. In ‘particular, 
lands or towns under the dominion and. Ju- 
risdiction of an abbot.  Escriche, Dice, Raz. ` 


A cattle thief, 
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ABALIENATIO. In Roman law. The perfect 
conveyance or transfer of property from one 
Roman citizen to another. This term gave 
place to the simple alienatio, which is used 
in the Digest and Institutes, as well as in the 
feudal law, and from which the English “alien- 
ation” has been formed. Inst. 2, 8, pr.; Id. 
2,1,40; Dig. 50, 16,28; Calvinus, Lex., Abal- 
ienatio. 


ABAMITA. Lat. In the civil law. A great- 
sreat-grandfather’s sister, (abavi soror,) Inst. 
3, 6, 6; Dig. 38, 10,3; Calvinus, Lex. Called 
amita maxima, Id. 38, 10, 10,17. Called, in 
Bracton, abamita magna. Bract. fol. 68d. 


ABANDON. To desert, surrender, forsake, or 
cede. To relinquish or give up with intent of 
never again resuming one’s right or interest. 
Burroughs v. Pacific Telephone & Telegraph 
Co., 220 P. 152, 155, 109 Or. 404. To give up 
or to cease to use. Southern Ry. Co. v. Com- 
monwealth, 105 8, E. 65, 67, 128 Va. 176. To 
give up absolutely; to forsake entirely; to re- 
nounce utterly; to relinquish all connection, 
with or concern in; to desert. Common- 
wealth v. Louisville & N. R. Co., 258 S. W. 
101, 102, 201 Ky. 670. It includes the inten- 
tion, and also the external act by which it is 
carried into effect. 


ABANDONEE. A party to whom a right or 
property is abandoned or relinquished by an- 
other. Applied to the insurers of vessels and 
cargoes. Lord Ellenborough, ©. J., 5 Maule & 
S. 82; Abbott, J., Id. 87; Holroyd, J., Id. 89. 


ABANDONMENT. The surrender, relinquish- 
ment, disclaimer, or cession of property or of 
rights. Stephens v. Mansfield, 11 Cal. 3638; 
Dikes y. Miller, 24 Tex. 417; Middle Creek 
Ditch Co. v. Henry, 15 Mont. 558, 39 P. 1054; 
Munsey v. Marnet Oil & Gas Co. (Tex. Civ. 
App.) 199 S. W. 686, 689; Shepard v. Alden, 
201 N. W. 537, 539, 161 Minn. 135, 39 A. L. R. 
1094; Union Grain & Elevator Co. v. McCam- 
mon Ditch Co., 240 P. 443, 445, 41 Idaho, 216; 
Talley v. Drumheller, 180 S. E. 385, 388, 148 
Va, 439. 

It iş the relinquishing of all title, posses- 
sion, or claim, or a virtual, intentional throw- 
ing away of property. Foulke v. New York 
Consol. R. Co., 127 N. E. 237, 238, 228 N, Y. 
269, 9 A. L. R. 1384. Mere nonuser is not nec- 
essarily an abandonment. Barnett v. Dickin- 
son, 98 Md. 258, 48 A. 838; Welsh v. Taylor, 
134 N. Y. 450, 31 N. E. 896, 18 L. R. A. 535; 
Phillis v. Gross, 143 N. W. 373, 378, 32 S. D. 
438. See, however, Corkran, Hill & Co. v. A. 
H. Kuhlemann Co., 111 A. 471, 474, 186 Md. 
525. Distinguished from neglect: City of 
Vallezo v. Burrill, 221 P. 676, 64 Cal. App. 399. 


The giving up of a thing absolutely, without ref- 
erence to any particuiar person or purpose, as 
throwing a jewel into the highway; leaving a thing 
to itself, as a vessel at sea; vacating property with 
the intentlon of not returning, so that it may be 
appropriated by the next comer. 2 Bl, Comm. 9, 10; 
Pldge v. Pidge, 3 Mete. (Mass.) 265; Breedlove. v. 


Stump, 3 Yerg. (Tenn.) 267, 276; Richardson v. Mc- 
Nulty, 24 Cal. 389, 845; Judson v. Malloy, 40 Cal. 
299, 310. Intention to forsake or relinquish the 
thing is 4n essential element, to be proved by vis- 
ible acts. Sikes v. State (Tex. Cr. App.) 28 S. W. 
688; Jordan v. State, 107 Tex. Cr. R. 414, 206 S. W. 
585, 586: Kunst v. Mabie, 77 S. E. 987, 990, 72 W, Va, 
202; Pocoke v. Peterson, 165 S. W. 1017, 1021, 256 
Mo. 501; Doherty v. Russell, 101 A. 305, 806, 116 Me. 
269;. Dow v. Worley, 256 P. 56, 60, 126 Okl. 175; 
Duryea y. Elkhorn Coal & Coke Corporation, 124 
A. 206, 208, 123 Me. 482. 

“Abandonment” differs from surrender, in that 
surrender requires an agreement, Noble v. Sturm, 
178 N. W. 99, 108, 210 Mich. 462; and from forfeiture, 
in that forfeiture may be against the intention of 
the party alleged to have forfeited, Gila Water Co. 
v. Green, 241 P. 307, 308, 29 Ariz. 304. 


In the Civil and French Law 


The act by which a debtor surrenders his 
property for the benefit of his creditors; Mer- 
lin, Répert. See Abandonment for Torts. 


In Insurance 


A relinquishment or cession of property by 
the owner to the insurer of it, in order to claim 
as for a total loss, when in fact it is so by con- 
struction only. 2 Steph. Comm. 178; Chicago 
S. S. Lines v. U. S. Lloyds (C. ©. A. Ill.) 12 F. 
(2d) 733, 738; Dwpuy v. Ins. Co., 3 Johns. Cas. 
©. ¥.) 182; Allen v. Ins. Co., 1 Gray (Mass.} 
154; St. Paul Fire & Marine Ins. Co. v. Beach- 
am, 97 A. 708, 128 Ind. 414, L. R. A. 1916F, 
1168. 

The exercise of a right which a party hav- 
ing insured goods or vessels has to call upon 
the insurers, in cases where the property in- 
sured has, by perils of the sea, become so much 
damaged as to be of little value, to accept of 

. What is or may be saved, and to pay the full 
amount of the insurance, as if a total loss 
had actually happened. Park, Ins. 148; 2 
Marsh. Ins. 559; 3 Kent, Comm. 318-335, and 
notes; The St. Johns (D. ©.) 101 Fed. 469; 
Roux v. Salvador, 3 Bing. N. C. 266, 284; Mel- 
lish v. Andrews, 15 East, 18; Cincinnati Ins. 
Co. v. Duffield, 6 Ohio St. 200, 67 Am, Dec. 339. 


Abandonment is the act by which, after a con- 
structive total loss, a person insured by contract of 
marine insurance declares to the insurer that he 
relinquishes to him his interest in the thing insured. 
Civil Code Cal. § 2716. 

The term is used only in reference to risks in nav- 
igation; but the principle is applicable in fire in- 
surance, where there are remnants, and sometimes, 
also, under stipulations in life policies in favor of 
creditors. Cooley’s Briefs on Insurance, pp. 5025- 
5085; 3 Kent, 265; Cincinnati Ins. Co. v. Duffield, 6 
Ohio St. 200, 67 Am. Dec. 339; 6 East 72; Klein v. 
Globe & Rutgers Ins. Co. of New York City, 2 F. 
(2d) 187. But see Hicks v, McGehee, 39 Ark, 264. 


In Maritime Law 


The act by which the owner of a ship sur- 
renders the ship and freight to a trustee for 
the benefit of claimants. See 46 USCA § 185; 
Ohio Transp, Co. v. Davidson S. S. Co., 148 F, 
185, 78 C. C. A. 319, aff 131 F. 373, cert den 27 
S. Ct. 782, 203 U. S. 598, 51 L. Ed. 332. 


ABANDONMENT 


In France and other countries it is the surrender 
of a vessel and freight by the owner of the same 
to a person having a claim arising out of a con- 
tract made with the master, American Transp. Co. 
v. Moore, & Mich, 368; Poth. Chart, § 2, art. 3, § 51. 


In Patent Law 


As applied to inventions, abandonment is 
the giving up of his rights by the inventor, as 
where he surrenders his idea or discovery or 
relinquishes the intention of perfecting ‘his 
invention, and so throws it open to the public, 
or where he negligently postpones the asser- 
tion of his claims or fails to apply for a pat- 
ent, and allows the public to use his invention 
without objection. ‘Woodbury, etc., Machine 
Co. v. Keith, 101 U. S. 479, 485, 25 L. Ed. 939: 
American Hide, ete., Co. v. American Tool. 
ete., Co., 1 Fed. Cas. 647; Mast v. Dempster 
Mill Co. (C. C.) 71 Fed. 701; Bartlette v. Crit- 
tenden, 2 Fed. Cas. 981; Pitts v. Hall, 19 Fed. 
Gas. 754. There may also be an abandonment 
of a patent, where the inventor dedicates it 
to the public use; and this may be shown by 
his failure to sue infringers, to sell licenses, 
or otherwise to make efforts, to realize a per- 
Sonal advantage from his patent. Ransom v. 
New York, 4 Blatchf. 157, 20 Fed. Cas. 286. 


Of Rights in General 

The relinguishment of a right. It implies 
some act of relinquishment done by the own- 
er without regard to any future possession by 
himself, or by any other person, but with an 
intention to abandon; .14 M. & W. 789; Dyer 
y. Sanford, 9 Metc. (Mass.) 395, 48 Am. Dec. 
399; Dawson v. Daniel, 2 Flip. 309, Fed. Cas. 
No. 8,669; Moore v. Sherman, 159 P. 966, 52 
Mont. 542. 


Abandonment is properly confined to incorporeal 
hereditaments, as legal rights once vested must be 
divested according to law, though equitable rights 
may be abandoned. Great Falls Co. v. Worster, 15 
N. H. 412; Cox v. Colossal Cavern Co., 276 S. W. 
540, 210 Ky. 612; Cringan v. Nicolson’s Ex’rs, 1 
Hen. & M. (Va.) 429; Barker v. Salmon, 2 Mete. 
(Mass.) 32; Inhabitants of School Dist. No, 4 v. 
Benson, 31 Me. 381, 52 Am. Dec. 618. 


Of Easements in General 


Permanent cessation of use or enjoyment 
with no intention to resume or reclaim. 
Welsh v. Taylor, 134 N. Y. 450, 31 N. E. 896, 
18 L. R. A. 535; Corning v. Gould, 16 Wend. 
(N. Y.) 581; Tucker v. Jones, 8 Mont. 225, 19 
P. 571; McClain v. Chicago, ete, R. Co., 90 
Towa, 646, 57 N. W. 594; Oviatt v. Big Four 
Min. Co., 39 Or. 118, 65 P. 811; Finch v. 
Unity Fee Co., 208 N. Y. S. 369, 211 App. Div. 
430. Intention and completed act are both 
essential. Town of Orlando v. Stevens, 215 
P. 1050, 1051, 90 OKI. 2; Goodman vy. Brenner, 
188 N. W. 377, 219 Mich. 55; Pascal v. Hynes, 
152 N. W. 26, 27, 170 Iowa, 121. 


Of Oil Lease 


The relinquishment of a right, resting upon 
the intention of the parties. “Forfeiture,” as 
distinguished from “abandonment,” does not 


ABANDONMENT 


rest upon the intent to release the premises, 
but is an enforced release. Fisher v. Crescent 
Oil Co. (Tex. Civ. App.) 178 S. W. 905, 908. 
There must be intention to abandon and actu- 
al relinquishment of the enterprise. Sigler 
Oil Co. v. W. T. Waggoner Estate (Tex. Civ. 
App.) 276 S. W. 936, 988; U. S. v. Brown (D. 
C. OKL) 15 F.(2d) 565, 567; Chapman v. Ellis 
(Tex, Civ. App.) 254 S. W. 615, 618. The 
drawing of the casing from an oil or gas well 
with no intention of replacing it is an act of 
abandonment within Ky. St. § 3914a, requir- 
ing plugging of well. Seaboard Oil Co. v. 
Commonwealth, 237 8. W. 48, 50, 193 Ky. 629. 


Of Right of Way 


Mere nonuser is not an abandonment of a 
right of way acquired by grant. Burnham 
v. Mahoney, 111 N. E. 396, 398, 222 Mass. 524; 
Raleigh, C. & S. Ry. Co. v. MeGuire, 88 S. E. 
337, 339, 171 N. C. 277; Williams v. Atlantic 
Coast Line R. Co. (C. C. A. S. C.) 17 F.(2d) 
17, 22; Western Union Telegraph Co. v. 
Louisville & N. R. Co., 81 So. 44, 202 Ala. 542. 


Of Water Right 


To “abandon” a water right means to desert 
or forsake it. The intent and an actual re- 
linqguishment must concur. In re Willow 
Creek, 144 P. 505, 522, 74 Or. 592; Central 
Trust Co. v. Culver, 129 P. 253, 254, 23 Colo. 
App. 317; Sander v. Bull, 135 P. 489, 492, 76 
Wash. 1; O’Shea v. Doty, 218 P. 658,. 659, 
68 Mont. 316; Lindblom v. Round Valley Wa- 
ter Co., 173 P. 994, 996, 178 Cal. 450. 


Of Mining Claim 


Relinquishment of a claim held by location 
without patent, where the holder voluntarily 
leaves his claim to be appropriated by the 
next comer, without any intention to retake 
cr resume it, and regardless of what may be- 
come of it in the future. McKay v. Me- 
Dougall, 25 Mont. 258, 64 P. 669, 87 Am, St. 
Rep. 395; St. John v. Kidd, 26 Cal. 268, 272; 
Oreamuno vy. Uncle Sam Min. Co., 1 Nev. 215; 
Derry v. Ross, 5 Colo. 295; Tripp v. Silver 
Dyke Mining Co., 224 P. 272, 274, T0 Mont. 
120. The leaving of a claim by the owner 
with the express or implied intention of not 
returning to it, and the leaving it open to sub- 
sequent location. O’Hanlon v. Ruby Gulch 
Mining Co., 135 P. 918, 918, 48 Mont. 65. The 
term includes both the intention to abandon 
and the act-by which the abandonment is car- 
ried into effect. Peachy v. Frisco Gold Mines 
Co. (D. C. Ariz.) 204 F. 659, 668. It differs 
from “forfeiture,” which occurs by operation 


of law, without regard to the appropriator’s , 


intention, when he‘ fails to comply with the 
statutory conditions. Shank v. „Holmes, 137 
P. 871, 875, 15 Ariz. 229, 


Of Contract 


To constitute “abandonment” of a contract 
by conduct, action relied on must be ‘posi- 
five, unequivocal, and inconsistént with the 
existetice of the contract. ‘Mood v. Methédist 
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Episcopal Church South (Tex. Civ. App.) 289 
S. W. 461, 464. 


Of Actions and Proceedings Therein 


The result of a failure for an indefinite 
period to prosecute an action or suit, Morris 
v. Phifer State Bank, 105 So. 150, 90 Fla. 55, 
unless caused by an injunction, Barton v. Bur- 
bank, 71 So. 184, 138 La. 997. By statute in 
some states a definite time has been stated 
which will render a suit abandoned and sub- 
ject to dismissal. City of Los Angeles v. Su- 
perior Court of California in and for Tuo- 
lumne County, 197 P. 79, 185 Cal. 405; Wheel- 
er v. Whitney, 194 N. W. 777, 156 Minn. 362; 
Teutonia Loan & Building Co. v. Connolly, 63 
So. 63, 64, 133 La. 401; Public Utilities Com- 
mission v. Smith, 131 N. E. 371, 375, 298 Ill. 
151, 

A failure to submit issue by instruction 
thercon constitutes “abandonment” of issue. 
Unterlachner v. Wells, 317 Mo, 181, 296 S. W. 
705, 756. 

Failure to perform the conditions necessary 
to a valid appeal or writ of error is usually 
considered the abandonment thereof. Lewis 
v. Martin, 98 So, 635, 210 Ala. 401. Taking 
out a second writ of error is an abandonment 
of the first. Board of Public Instruction for 
Marion County v. Goodwin, 104 So. 779, 89 
Fla. 379. 

Of Children 


Separation from the child and failure to 
supply its needs. Brock v. Commonwealth, 
268 S. W. 315, 316, 206 Ky. 621; Fry v. State, 
136 S. E. 466, 467, 36 -Ga. App. 312; State v. 
Clark, 182 N. W. 452, 453, 148 Minn. 389; 
Campbell v. State, 92 S. E. 951, 20 Ga. App. 
190. . 

The “abandonment,” which, in California 
(Civil Code, § 224), New York (Domestice Re- 
lations Law, § 111), North Carolina (Code 
1931, § 189), Utah (Compiled Laws 1917, § 20) 
and Washington (Rem. Comp. St. Supp. 1927, 
§ 1696) gives a right of adoption without the 
parents’ consent, may consist of placing the 
child on some doorstep, or leaving it in some 
convenient place in the hope that some one 
will find and take charge of it, or abandon- 
ment entirely to chance or fate. Jensen v. 
Harley, 228 P. 217, 220, 63 Utah, 604. Aban- 
donment in this connection does not mean 
that a parent has no interest in the child’s 
welfare. It means rather a withdrawal or 
neglect of parental duties. In re Potter, 85 
Wash. 617, 149 P. 23; In re Bistany, 201 N. Y. 
S. 684, 685, 121 Misc. 540; Truelove v. Park- 
er, 132 S. E. 295, 299, 191 N. C. 430, 


Of Domicile 


Permanent removal from the place of one’s 
domicile with the intention of taking up a 
residence elsewhere and with no intention of 
returning to the original home except tempo- 
rarily. . Stafford. v. Mills, 31 A, 1023, 57 N. 
J. Law, 570; Mills v. Alexander, 21 Tex, 154; 
Jarvais v: Moe, 38 Wis, 440... L : 


Of Office 


Abandonment of a public office is a species 
of resignation, but differs from resignation 
in that resignation is a formal relinquish- 
ment, while abandonment is a voluntary re- 
linquishment through nonuser. Steingruber 
v. City of San Antonio (Tex. Com. App.) 220 
S. W. 77, 78; State v. Harmon, $8 A. 804, 805, 
115 Me. 268. Abandonment of an office ere- 
ating a vacancy is not wholly a matter of in- 
tention, but may result from the complete 
abandonment of duties of such a continuance 
that the law will infer a relinquishment. 
Wilkinson v. City of Birmingham, 68 So. 999, 
1002, 198 Ala. 139. 


By Husband or Wife 


The act of a husband or wife who leaves 
his or her consort willfully, and with an in- 
tention of causing perpetual separation. Gay 
v. State, 105 Ga. 599, 31 S. E. 569, 70 Am. St. 
Rep. 68; People v. Cullen, 153 N. Y. 629, 47 
N. E. 894, 44 L. R. A. 420; Domb v. Domb, 
186 N. Y. 8. 306, 308, 195 App. Div. 526; 
Heinmuller y. Heinmuller, 105 A. 745, 746, 
133 Md. 491; Shockey v. Shockey, 231 S. 
wW. 508, 191 Ky. 839. 


ABANDONMENT FOR TORTS. In the civil 
law. The relinquishment of a slave or ani- 
mal who had committed a trespass to the 
person injured, in discharge of the owners 
liability for such trespass or injury. Just. 
Inst. 4, 8, 9. A similar right exists in Lou- 
isiana. ‘Fitzgerald v. Ferguson, 11 La. Ann. 
396; Civil Code, art. 2321. 


ABANDUN, ABANDUM, or ABANDONUM. 
Anything sequestered, proscribed, or aban- 
doned. Abandon, i. e., in bannum res missa, 
a thing banned or denounced as forfeited or 
lost, whence to abandon, desert, or forsake, 
as lost and gone. Cunningham; Cowell. 


To discover and disclose 
Leges 


ABARNARE. Lat. 
to a magistrate any secret crime, 
Canuti, cap. 10. 


ABATAMENTUM. L. Lat. In old English 
law. An abatement of freehold; an entry 
upon lands by way of interposition between 
the death of the ancestor and the entry of 
the heir. Co. Litt. 277a; Yel. 151. 


ABATARE. To abate. Yel. 151. 


ABATE. To throw down, to beat down, de- 
stroy, quash. 8 Shars. Bla, Com. 168; Case 
v. Humphrey, 6 Conn. 140; Klamath Lum- 
ber Co. v. Bamber, 142 P. 359, 74 Or. 287. 
See Abatement; Abatement and Revival. 


ABATEMENT. 
Of Debts 


In equity, when equitable assets are in- 
sufficient to satisfy fully all the creditors, 
their debts must abate in proportion, and 


they must be. content with a dividend, -for 
equitaa est quasi wequalitas. . 


Of Freehold 


The unlawful entry upon and keeping pos- 
session of an estate by a Stranger, after the 
death of the ancestor and before the heir 
or devisee takes possession. Such an entry 
is technically called an “abatement,” and 
the stranger an “abator.” It is, in fact, a 
figurative expression, denoting that the 
rightful possession or freehold of the heir 
or devisee is overthrown by the unlawful 
intervention of a stranger. Abatement dif- 
fers from intrusion, in that it is always to 
the prejudice of the heir or immediate dev- 
isee, whereas the latter is to the prejudice 
of the reversioner or remainder-man; and 
disseisin differs from them both, for to dis- 
seise is to put forcibly or fraudulently a 
person seised of the freehold out of posses- 
sion. 1 Co. Inst. 2774; 3 BL Comm, 166; 
Brown v. Burdick, 25 Ohio St. 268 By the 
ancient laws of Normandy, this term was used 
to signify the act of one who, having an ap- 
parent right of possession to an estate, took 
possession of it immediately after the death 
of the actual possessor, before the heir en- 
tered. (Howard, Anciennes Lois des Fran- 
çais, tome 1, p. 539.) 


Of Legacies 


A proportional diminution or reduction of 
the pecuniary legacies, when the funds or as- 
sets out of which such legacies are payable 
are not sufficient to pay them in full. Ward, 
Leg. p. 869, c. 6, § 7; L Story, Eq. Jur. § 555; 
2 BL Comm. 512, 513; Brown v. Brown, 79 Va. 
648; Neistrath’s Estate, 66 Cal. 330, 5 P. 507; 
Towle v. Swasey, 106 Mass. 100; Brant v. 
Brant, 40 Mo. 280; Armstrong’s Appeal, 63 
Pa. 312; In re Hawgood’s Estate, 159 N. W. 
117, 123, 37 S. D. 565. 


Of Nuisance 


The removal of a nuisance, 
5 See Nuisance. 


3 Bla. Comm. 


In Contracts 


A reduction made by the creditor for the 
prompt payment of a debt due by the payor 
or debtor. Wesk. Ins. 7. 


In Mercantile or Revenue Law 


A drawback or rebate allowed in certain 
eases on the duties due on imported goods, in 
consideration of their deterioration or damage 
suffered during importation, or while in store. 
A diminution or decrease in the amount of 
tax imposed upon any person. Varied. reme- 
dies and procedure are provided by the differ- 
ent states for the abatement and equalization 
of taxes. Rogers v. Gookin, 85 N. E. 405, 198 
Mass. 484; State v. McVey, 115 N. W. 647, 
103 Minn. 485; Central National Bauk vy. 
City of Lynn, 259 Mass. 1, 156 N. E. 42. 


ABATEMENT AND REVIVAL 


ABATEMENT AND REVIVAL. 
In Chancery Practice 


A suspension of all proceedings in a suit, 
from the want of proper parties capable of 
proceeding therein. See 2 Tidd Pr, 982; 
Story Eq. Pl. § 354; Witt v. Ellis, 2 Cold. 
(Tenn.) 38, 

It differs from an abatement at law in this; 
that in the latter the action is entirely dead 
and cannot be revived; but in the former the 
right to proceed is merely suspended, and 
may be revived; 3 Bla. Comm. 301; Boynton 
v. Boynton, 21 N. H. 246; Sto. Eq. Pl. § 20 n. 
§ 854; Ad. Eq. 408; Mitf. Eq. Pl, by Jeremy 
57; Brooks v, Jones, 5 Lea (Tenn.) 244; 
Clarke v. Mathewson, 12 Pet. 164, 9 L. Ed. 
1041; Kronenberger v. Heinemann, 104 Ill. 
App. 156; Zoellner v. Zoellner, 46 Mich. 511, 
9 N. W. 881; Spring v. Webb (D. C. Vt.) 227 
F. 481, 483; F. A. Mfg. Co. v. Hayden & 
Clemons (U. 8. C. C. A. Mass, 1921) 273 F. 374, 

All declinatory and dilatory pleas in equity 
are said to be pleas in abatement, or in the 
nature thereof; see Story, Eq. Pl. § 708. 


In England, in equity pleading, declinatory pleas 
to the jurisdiction and dilatory to the persons were 
(prior to the judicature act) sometimes, by anal- 
ogy to common law, termed “pleas in abatement.” 


Of Actions at Law 


The overthrow of an action caused by the 
defendant’s pleading some matter of fact 
tending to impeach the correctness of the writ 
or declaration, which defeats the action for 
the present, but does not debar the plaintiff 
from recommencing it in a better way. 3 Bla. 
Comm. 301; 1 Chit. Pl. (6th Lond. Ed.) 446; 
Guild v. Richardson, 6 Pick. (Mass.) 370; Doe 
v. Penfield, 19 Johns. (N. Y.) 308; Sayles v. 
Daniels Sales Agency, 196 P. 465, 100 Or. 37; 
Wirtele v. Grand Lodge A. O. U. W., 111 Neb. 
302, 196 N. W. 510. See Plea in Abatement. 


ABATOR. In real property law, a stranger 
who, having no right of entry, contrives to get 
possession of an estate of freehold, to the 
prejudice of the heir or devisee, before the 
latter can enter, after the ancestor’s death. 
Litt. § 397. In the law of torts, one who 
abates, prostrates, or destroys a nuisance. 


ABATUDA. Anything diminished. Moneta 
abatuda is money clipped or diminished in 
value. Cowell; Dufresne. 


ABAVIA. Lat. In the civil law. A great- 
great-grandmother. Inst. 3, 6, 4; Dig. 38, 10, 
1,6; Bract. fol. 68b. . 


ABAVITA. A great-great-grandfather’s sis- 
ter. Bract. fol. 686. This is a misprint for 
abamita (q..v.). Burrill. 


ABAVUNCULUS.. Lat. In the civil law. A 
great-great-grandmother’s brother (abavie 
frater). -Inst. 3, 6,6; Dig. 38, 10, 3; Calvinus, 
Lex. Called avunculus maximus. Id. 38, 10, 
10, 1%. Called by Bracton and Fleta abavun- 
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culus magnus. 
c 2, $ 19. 


ABAVUS. Lat. In the civil law. A great- 
great-grandfather. Inst. 8, 6, 4; Dig. 38, 10, 
1, 6; Bract. fol. 67a. 


Bract. fol.68b; Fleta, lib. 6, . 


ABBACY. The government of a religious 
house, and the revenues thereof, subject to an 
abbot, as a bishopric is to a bishop. Cowell. 
The rights and privileges of an abbot. 


ABBEY. A monastery or nunnery for the use 
of an association of religious persons, having 
an abbot or abbess to preside over them. 


ABBOT. A prelate in the 13th century who 
had had an immemorial right to sit in the 
national assembly. Taylor, Science of Juris- 
pr. 287. ` 


ABBOT, ABBAT. The spiritual superior or 
governor of an abbey. Feminine, Abbess. 


ABBREVIATE OF ADJUDICATION. In 
Scotch law. An abstract of the decree of ad- 
judication, and of the lands adjudged, with 
the amount of the debt. Adjudication is that 
diligence (execution) of the law by which the 
real estate of a debtor is adjudged to belong 
to his creditor in payment of a debt; and the 
abbreviate must be recorded in the register 
of adjudications. 


ABBREVIATIO PLACITORUM. An abstract 
of ancient judicial records, prior to the Year 
Books. See Steph. Pl. (7th Ed.) 410. 


ABBREVIATIONS. Shortened conventional 
expressions, employed as substitutes for 
names, phrases, dates, and the like, for the 
saving of space, of time in transcribing, etc. 
Abbott. The abbreviations in common use in 
modern times consist of the initial letter or 
letters, syllable or syllables, of the word. 
Anciently, also, contracted forms of words, 
obtained by the omission of letters interme- 
diate between the initial and final letters were 
much in use. These latter forms are now 
more commonly designated by the term con- 
traction. Abbreviations are of frequent use 
in referring to text-books, reports, ete., and in 
indicating dates, but should be very sparingly 
employed, if at all, in formal and important 
legal documents. See 4 C. & P. 51; 9 Co. 48; 
1 East 180, n. As to how far a judicial record 
may contain abbreviations of English words 
without invalidating it, see Stein v. Meyers, 
253 TL. 199, 97 N. E. 297. 

For Table of Abbreviations, see Appendix. 


Abbreviationum ille numerus et sensus accipien- _ 
dus est, ut concessio non sit inanis. In ab- 
breviations, such number and sense is to be 
taken that the grant be not made void. 9% 
Coke, 48. 


ABBREVIATORS. In ecclesiastical law. 
Officers whose duty it is to assist in drawing 
up the Pope’s briefs, and reducing petitions 
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into proper form to be converted into papal 
` bulls. ` 


ABBROCHMENT, or ABBROACHMENT. 
The act of forestalling a market, by buying 
up at wholesale the merchandise intended to 
be sold there, for the purpose of selling it at 
retail. See Forestalling the Market. 


ABBUTTALS. See Abuttals. 


ABDICATION. The act of a sovereign in re- 
nouncing and relinquishing his government 
or throne, so that either the throne is left 
entirely vacant, or is filled by a successor ap- 
pointed or elected beforehand. 

Also, where a magistrate or person in office 
voluntarily renounces or gives it up before 
the time of service has expired. | 

The act of abdicating; giving up of office, 
power or authority, right or trust; renuncia- 
tion, McCormick v. Engstrom, 241 P. 685, 
688, 119 Kan. 698. 

It differs from resignation, in that resigna- 
tion is made by one who has received his of- 
fice from another and restores it into his 
hands, as an inferior into the hands of a supe- 
rior; abdication is the relinquishment of an 
office which has devolved by act of law. It 
is said to be a renunciation, quitting, and re- 
linguishing, so as to have nothing further to 
do with a thing, or the doing of such actions 
as are inconsistent with the holding of it. 
Chambers. 


An instrument purporting to be a renunciation 
and “abdication” of rights to property may consti- 
tute in legal effect an ‘‘assignment.’” In re John- 
ston’s Estate, 203 N. W. 376, 377, 186 Wis. 599. 


ABDITORIUM. An abditory or hiding place, 
to hide and preserve goods, plate or money. 
Jacob. 


ABDUCTION. In criminal law. The offense 
of taking away a man’s wife, child, or ward, 
by fraud and persuasion, or open violence, 
3 Bl. Comm. 139-141; Humphrey v. Pope, 122 
Cal, 253, 54 P. 847; State v. George, 93 N. 
C. 567; State v. Chisenhall, 106 N. C. 676, 11 
S. E. 518; People v. Seeley, 37 Hun (N. Y.) 
190; State v. Hopper, 119 S. E. 769, 772, 186 
N. ©. 405. ` 

The unlawful taking or detention of any 
female for purposes of marriage, concubinage, 
or prostitution. 4 Steph. Com. 84; People v. 
Crotty, 55 Hun, 611, 9 N. Y. S. 937. In many 
states this offence is created by statute and 
in most cases applies to females under a giv- 
en age. 

By statute in some states, abduction in- 
cludes the withdrawal of a husband from his 
wife, as where another woman alienates his 
affection and entices him away and causes 
him to abandon his wife. King v. Hanson, 
18 N. D. 85, 99 N. W. 1085. 


ABEARANCE. Behavior; as a recognizance 
to be of good abearance signifies to be of good 
behavior. 4 GBI. Comm. 251, 256. 


‘chance medley. 


. ABEYANCE. 


ABEYANCE 


ABEREMURDER. (From Sax. abere, appar- 
ent, notorious; and mord, murder.) Plain 
or. downright murder, as distinguished from 
the less heinous crime of manslaughter, or 
It wag declared a.capital of- 
fense, without fine or commutation, by the 
laws of Canute, c. 93, and of Hen. I. c. 13. 
Spelman; Cowell; Blount. 


ABESSE. Lat. In the civil law. To be ab- 
sent; to be away from a place. Said of a 
person who was extra continentia urbis, (be- 
yond the suburbs of the city.) . 


ABET. To encourage, incite; or set another 
on to commit a crime. This word is always 
applied to aidiug the commission of a crime. 
To abet another to commit a murder is to 
command, procure, or counsel him to commit. 
it. Old Nat. Brev. 21; Co. Litt. 475. 


“Aid” and “abet” are nearly synonymous terms as 
generally used; but, strictly speaking, the former 
term dees not imply guilty knowledge or felonious 
intent, whereas the word “abet? includes knowl- 
edge of the wrongful. purpose and counsel and en- 
couragement in the commission of the crime. Peo- 
ple v. Dole, 122 Cal. 486, 55 P. 581, 68 Am. St. Rep. 
50; People v. Morine, 138 Cal. 626, 72 P, 166; State 
v. Empey, 79 Iowa, 460, 44 N. W. 707; Raiford v, 
State, 59 Ala. 106; White v. People, 8L Ill. 333; 


‘State v. Ankrom, 103 S. E. 925, 927, 86 W. Va. 570; 


People v. William Yee, 174 P. 343, 345, 37 Cal. App. 


579; State v. Start, 182 P. 512, 513, 65 Or, 178, 46 L. 
R. A. (N. 5.) 266; People v, Powers, 127 N, B. 681, 
682, 293 Il]. 600. 

See Abettor; Aid and Abet. 


ABETTATOR. L. Lat. In old English law. 
An abettor, Fieta, lib. 2, c. 65, § 7. See 
Abettor. 


ABETTOR. In criminal law. An instigator, 
or setter on; one who promotes or procures 


‘a crime to be committed. Old Nat. Brev. 21. 


One who commands, advises, instigates, or 
encourages another to commit a crime;. a per- 
son who, being present or in the neighborhood, 
incites another to commit a crime, and thus 
becomes a principal. See State v. Baldwin, 
137 S. E. 590, 591, 198.N. C. 566. 

The distinction between abettors and ac- 
cessories is the presence or- absence at the 
commission of the crime. Cowell; Fleta, lib. 
1, c. 34. Presence and participation are nec- 


‘essary to constitute a person an abettor. 
-4 Sharsw. Bla. Comm. 33; Green v. State, 13 


Mo. 382; State v. Teahan, 50 Conn. 92; 
Connaughty v. State, 1 Wis. 159, 66 Am. Dec. 
370; Russ. & R. 99; 9 Bingh. N. C. 440; 


“White v. People, 81 Ill. 333; Doan v. State, 26 


Ind. 495; King v. State, 21 Ga. 220; Thomp- 
son v. State, 95 S. E. 292, 298, 147 Ga. 745; 
Bradley v. Commonwealth, 257 S. W. 11, 18, 
201 Ky. 413. 


In the law of estates. In ex- 
pectation, remembrance, and contemplation of 
law; the condition of a freehold when there 
is no person in being in whom it is vested. 
In such cases the freehold has been said to be 
im. nubibus. (in the clouds), McKown v. Mc- 


ABEYANCE 


Kown, 117 S. E. 557, 559, 93 W. Va. 689; in 
pendenti (in suspension); and in gremio legis 
(in the bosom of the law). It has been de- 
nied by some that there is such a thing as an 


estate in abeyance; Fearne, Cont. Rem. 513. 


See also the note to 2 Sharsw. Bla. Comm. 
107; 1 P. Wms. 516; 1 Plowd. 29, Where 
there is a tenant of the freehold, the remain- 
der or reversion in fee may exist for a time 
without any particular owner, in which case 
it is said to be in abeyance; Lyle v. Richards, 
98. & R. (Pa.) 367; 3 Plowd. 29 a, b, 85a; 1 
Washb. R. P. 47. 

The term may also be applied to the fran- 
chise of a corporation; Trustees of Dart- 
mouth College v. Woodward, 4 Wheat. (U. S.) 
691, 4 L. Ed. 629. So, too, personal property 
may be in abeyance or legal sequestration, as 
in ease of a vessel captured at sea from its 
captors until it becomes invested with the 
character of a prize; 1 Kent, 102; 1 ©. Rob. 
Adm. 139; 3 id. 97, n.; or the rights of proper- 
ty of a bankrupt, pending adjudication ; Bank 
v. Sherman, 101 U. S. 403, 25 L. Ed. 866. See 
Dillingham v. Snow, 5 Mass. 555; Jewett v. 
Burroughs, 15 Mass. 464. 

Sometimes “abeyance” is used to denote a 
condition of being undetermined. Fenn v. 
American Rattan & Reed Mfg. Co., 180 N. E. 
129, 180, 75 Ind. App. 146. 


ABIATICUS, or AVIATICUS. L. Lat. In 
feudal law. A son’s son; a grandson in the 
male line. Du Cange, Avius; Spelman; Lib. 
Feud., Baraterii, tit. 8, cited Id. 


ABIDE. To accept the consequences of; to 
rest satisfied with. 

With reference to an order, judgment, or 
decree of a court, to perform, to execute. 
Taylor v. Hughes, 3 Greenl. (Me.) 433 ; Hodge 
v. Hodgdon, 8 Cush. (Mass.) 294; Jackson v. 
State, 30 Kan. 88, 1 P. 317; Petition of Gris- 
wold, 138 R. I, 125. Where a statute pro- 
vides for a recognizance “to abide the judg- 
ment of the court,” one conditioned “to await 
the action of the court” is not sufficient; Wil- 
son v. State, 7 Tex. App. 88. And under Ala- 
bama Code 1928, § 1948, defendant does not 
“abide the judgment” of the appellate court 
until costs of appeal are paid. Ex parte Til- 
lery, 22 Ala. App. 193, 114 So. 15. And see 
State v. Gregory, 205 Iowa, 707, 216 N. W. 
17, 19. 

To abide and satisfy is used to express the 
execution or performance of a judgment or 
order by carrying it into complete effect; 
Erickson vy., Elder, 34 Minn, 371, 25 N. W. 804. 
Cp. Woolfolk v, Jones (D. C. Va.) 216 F. 807, 
. 809. 

Where it is said by an appellate court that 
costs are to abide the final result, “abide” is 
synonymous with conform to. Getz v. John- 
ston, 125 A. 689, 691, 145 Md. 426, 
` “fo'abide by an award means to await the 
award without revoking the submission. It 
does not mean to “acquiesce in” or “not dis- 

` pute,” in: the‘ sense of not being at liberty’ to 
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<ontest the validity of the award when made; 
Hunt v. Wilson, 6 N. H. 36; Quimby v. Mel- 
vin, 35 N. H. 198; Marshall v. Reed, 48 N. H. 
36, 40; Shaw v. Hatch, 6 N. H. 162; Weeks v. 
Trask, 16 A. 418, 81 Me. 127, 2 L. R. A. 582. 


ABIDING BY. In Scotch law. A judicial 
declaration that the party abides by the deed 
on which he founds, in an action where the 
deed or writing is attacked as forged. Un- 
less this be done, a decree that the deed is 
false will be pronounced. Pat. Comp. It has 
the effect of pledging the party to stand the 
consequences of founding on a forged deed. 
Bell. 


ABIDING CONVICTION. A definite convic- 
tion of guilt derived from a thorough ex- 
amination of the whole case. Hopt v. Utah, 
120 U. S. 439, 7 S. Ct. 614, 30 L. Ed. 708. A 
setiled or fixed conviction. Davis v. State, 62 
So. 1027, 1033, 8 Ala. App. 147. 


ABIGEATORES. See Abigeus. 


ABIGEATUS. Lat. In the civil law. The 
offense of stealing or driving away cattle. 
See Abigeus. 


ABIGEI. See Abigeus. 


ABIGERE. Lat. In the civillaw. To drive 
away. Applied to those who drove away ani- 
mals with the intention of stealing them. Ap- 
plied, also, to the similar offense of cattle 
stealing on the borders between England and 
Scotland. See Abigeus. 

To drive out; to expel by force; to produce 
abortion. Dig. 47, 11, 4. 


ABIGEUS. Lat. (Pl, abiget, or more rare- 
ly abigeatores.) In the civil law. A stealer 
of cattle; one who drove or drew away (sub- 
traxit) cattle from their pastures, as horses 
or oxen from the herds, and made booty of 
them, and who followed this as a business or 
trade. 


The term was applied also to those who drove 
away the smaller animals, as swine, sheep, and 
goats. In the latter case, it depended on the num- 
ber taken, whether the offender was fur (a common 
thief) or abigeus, But the taking of a single horse 
or ox seems to have constituted the crime of abigea- 
tus. And those who frequently did this were clear- 
ly abigei, though they took but an animal or two 
at a time, Dig, 47, 14, 3, 2. See Cod. 9, 87; Nov. 22, 
c. 15, § 1; 4 Bl. Comm. 239. 


ABILITY. When the word is used in stat- 
utes, it is usually construed as referring to 
pecuniary ability, as in the construction of 
Tenterden’s Act (q. v.); 1M. & W. 101. 

A Wisconsin Act (1885), making a husband 
“being of sufficient ability” liable for the sup- 
port of an abandoned wife, contemplates earn- 
ing capacity as well as property actually own- 
ed; State v. Witham, 70 Wis. 473, 35 N. W. 
934; a contrary View was taken in Washburn 
v. Washburn, 9 Cal. 475, where the term was 


“Hiniited to the possession by the husband of 


the means in property to provide such neces- 
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saries, not to his capacity of acquiring such 
means by labor. 


The ability to buy, required in a purchaser as a 
condition to the broker’s right to a commission, 
is the financial ability to meet the required terms 
of the sale, and does not mean solvency or ability 
to respond in damages for a breach of the contract. 
Stewart yv. Sisk, 114 8. E. 71, 29 Ga. App. 17. Sea 
Able to Purchase. 

A voters “ability te read” within meaning of 
election statutes is satisfied if he can read in a 
reasonably intelligent manner sentences composed 
of words in common use and of average difficulty, 
although each word may not be always accurately 
pronounced, and “ability to write’ is satisfied if he 
can by use of alphabetical signs express in a fairly 
legible way words of common use and average difi- 
culty, though each word may not be accurately 
spelled. Williams v. Hays, 193 S. W. 1046, 1047, 175 
Ky. 170. But the mere ability to write one’s name 
and post office address, and nothing more, is insuffi- 
cient. Murrel v. Allen, 203 S. W. 313, 314, 180 Ky. 
604. 


ABISHERING, or ABISHERSING. Quit of 
amercements. It originally signified a for- 
feiture or amercement, and is more properly 
mishering, mishersing, or miskering, accord- 
ing to Spelman. It has since been termed a 
liberty of freedom, because, wherever this 
word is used in a grant, the persons to whom 
the grant is made have the forfeitures and 
amercements of all others, and are themselves 
free from the control of any within their fee. 
Termes. de la Ley, 7. 


ABJUDICATIO. In old English law. The 
depriving of a thing by the judgment of a 
court; a putting out of court; the same as 
forisjudicatio, forjudgment, forjudger. Co. 
Litt. 100a, b; Townsh. Pl. 49. A removal 
from court. Calvinus, Lex. 

Used to indicate an adverse decision in a 
writ of right: Thus, the land is said to be 
abjudged from one of the parties and his 
heirs. 2 Poll. & Maitl. 62. 


ABJURATION. A renunciation or abandon- 
ment by or upon oath. 


In English Law 


The oath by which any person holding office 
in England was formerly obliged to bind him- 
self not to aeknowledge any right in the Pre- 
tender to the throne of England; 1 Bla. Com. 
368 ; 13 and 14 W. iit, c. 6, repealed by 30 and 
31 Vie. c. 59. 

It also denotes an oath abjuring certain 
doctrines of the church of Rome. 


ABJURATION OF ALLEGIANCE. In Am- 
erican law. Every alien, upon application to 
become a citizen of the United States, must 
declare on oath or affirmation before the court 
where the application is made, amongst other 
things, that he doth absolutely and entirely 
renounce and @bjure all allegiance and fideli- 
ty which he owes to any foreign prince, state, 
ete. 8 USCA § 381. 


ABJURATIGN OF THE REALM. In ancient 
English law. A renunciation of one’s country, 


` ABLEGATI 


a species of self-imposed banishment, under. 
an oath never to return to the kingdom unless 
by permission. This was formerly allowed 
to criminals, as a means of saving their lives, 
when they had confessed their crimes, and 
fled to sanctuary. See 4 Bl. Comm. 332; 
Avery v. Everett, 110 N. Y. 317, 18 N. E. 148, 
1 L. R. A. 264, 6 Am. St. Rep. 368; 11 East, 
301; 2 Kent, 156, n.; Termes de la Ley; 2 
Poll. & Maitl. 588. See Abjure. 


ABJURE. To renounce, or abandon, by or 
upon oath. See Abjuration. 


“The decision in Arthur v. Broadnax, 3 Ala, 557, 
affirms that if the husband has abjured the state, 
and remains abroad, the wife, meanwhile trading 
as a feme sole, could recover on a note which was 
given to her as such. We must consider the term 
‘abjure, as there used, as implying a total aban- 
donment of the state; a departure from the state 
without the intention of returning, and not a re- 
nunciation of one’s country, upon an oath of per- 
petual banishment, as the term originally implied.” 
Mead v, Hughes, 15 Ala. 148, 1 Am, Rep. 123. 


ABLE-BODIED. As used in a statute relat- 
ing to service in the militia, this term does 
not imply an absolute freedom from all phys- 
ical ailment. It imports an absence of those 
palpable and visible defeets which evidently 
incapacitate the person from performing the 
ordinary duties of a soldier. Darling v. Bow- 
en, 10 Vt. 152. Ability to perform ordinary 
labor is not the test. Town of Marlborough 
v. Sisson, 26 Conn. 57. 


ABLE TO EARN. The phrase “able to earn,” 
as used in the Workmen’s Compensation Act 
in reference to wages an injured employee is 
able to earn subsequent to his injury, does 
not mean the maximum sum earned in any 
one week, but a fair average of the weekly 
wages which an employee is able to earn cov- 
ering a sufficient period of time to determine 
his earning capacity. Reeves v. Dietz, 1 La. 
App. 501, 505. See also, Mt. Olive & Staunton 
Coal Co. v. Industrial Commission, 184 N. E. 
16, 301 TL 521. : 


ABLE TO PURCHASE. One is able to pur- 
chase, within the requirement that a purchas- 
er found by a broker, to entitle him to com- 
mission, must be ready, willing, and able to 
purchase, if one is financially ‘able, that is te 
say, able to command the necessary funds to 
close the deal within the time required, even 
though part of the money must be obtained 
on the purchased property itself. Pellaton y. 
Brunski, 231 P. 583, 584, 69 Cal. App. 301. 
But see Bateman v. Richard, 232 P. 448, 445, 
105 Oki. 272, and Reynor v. Mackrill, 164 N. 
W. 335, 181 Iowa, 210, 1 A. L. R. 523, holding 
that a person, to be able to purchase, must 
have the money for the cash payment, and 
not merely property on which he could raise 
it. See, also, Peters v. Mullins, 277 S. W. 316, 
317, 211 Ky. 123. See Financially Able. 


ABLEGATI. Papal ambassadors of the sec- 
ond rank, who are sent to a country where 


“ABLOCATIO 


there is not a nuncio, with a less extensive 
commission than that of a nuncio. This title 
is equivalent to envoy. 


ABLOCATIO. A letting out to hire, or leas- 
ing for money. Calvin. Sometimes used in 
the English form “ablocation.” 


ABMATERTERA. Lat. Inthecivillaw, A 
great-great-grandmother’s sister, (abavie so- 
ror). Inst. 3, 6,6; Dig. 38, 10,8. Called ma- 
tertera maxima. Td. 38, 10, 10, 17. Called, 
by Bracton, abmatertera magne. Bract. fol. 
68b. 


ABNEPOS. Lat. A great-great-grandson. 
The grandson of a grandson or granddaugh- 


ter. Calvinus, Lex. 
ABNEPTIS. Lat. A great-great-grand- 
daughter. The granddaughter of a grand- 


son or granddaughter. Calvinus, Lex. 


ABODE. The place where a person dwells. 
Dorsey v. Brigham, 177 Ill. 250, 52 N. E. 308, 
42 L. R. A. 809, 69 Am, St. Rep. 228; Vander- 
poel v, O'Hanlon, 53 Iowa, 246, 5 N. W. 119, 
36 Am. Rep. 216. It is the criterion determin- 
ing the residence of a legal voter. Fry’s Elec- 
tion Case, 71 Pa. 302, 10 Am. Rep. 698; Dale 
v, Irwin, 78 D1. 181. 

One’s home; habitation; place of dwelling 
or residence. The term is commonly so used 
in statutes relating to service of process, 
Camden Auto Co. v. Mansfield, 113 A. 175, 176, 
120 Me. 187; De Laval Separator Co. v. Hof- 
berger, 154 N. W. 387, 389, 161 Wis. 344; Ar- 
mour & Co. v. Strahan, 93 So. 364, 130 Miss. 
109; L. J. Mueller Furnace Co. v. Dreibelbis 
(Mo. App.) 229 S. W. 240, 241. See, also, In 


re Barklow (D. C. Or.) 282 F, 892, 894. See . 


Domicile; Residence. . 
ABOGADO., Sp. An advocate. 


ABOLISH. To do away with wholly; to an- 
nul. Webster. To dispense with. Alexander 
v. City of Lampasas (Tex. Civ. App) 275 S. W. 
G14, 616. And see Reilly v. Smith, 156 N, Y. S. 
684, 687, 92 Misc. 309. 


See Bozero. 


ABOLITION. The destruction, annihilation, 
abrogation, or extinguishment of anything. 
Thus, authority to shorten a school year does 
not include authority to close a school, for the 
mere shortening of a term is to be distinguish- 
ed from its abolition, Peterson v. Pratt, 167 
N. W. 101, 183 Iowa, 462. 

Also the leave given by the sovereign or 
judges to.a criminal accuser to desist from 
further prosecution. 25 Hen. VIII. c. 21. 


In the Civil, French and German law, abolition 
is used nearly synonymously with pardon, . remis- 
sion, grace. Dig. 39. 4 3.8. There is, however, this 
difference: grace is the generic term; pardon, ac- 
cording, to those laws, is the clemency which the 
prince extends to a man who has participated in a 
crime, without being a principal~ or accomplice; 
remission is made in cases of. involuntary. homi- 
cides, and. self-defence. Abolition is used. when the 
crime cannot be remitted. The prince then may, by 
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letters of abolition, remit the punishment, but the 
infamy remains, unless letters of abolition have 
been obtained before sentence. Encycl. de D’Alem- 
bert, 


ABORDAGE. Fr. In French commercial 
law. Collision of vessels. 


ABORTIFACIENT. In medical jurispru- 
dence. A drug or medicine capable of, or used 
for, producing abortion. 


ABORTION. The expulsion of the fœtus at a 
period of utero-gestation so early that it has 
not acquired the power of sustaining an inde- 
pendent life. 

The unlawful destruction, or the bringing 
forth prematurely, of the human foetus before 
the natural time of birth; State v. Magnell, 8 
Pennewill (Del.) 307, 51 A. 606. 

The act of bringing forth what is yet imper- 
fect. Also the thing prematurely brought 
forth, or product of an untimely process. 
Sometimes lcosely used for the offense of pro- 
curing a premature delivery; but strictly, the 
early delivering is the abortion; causing or 
procuring abortion is the full name of the of- 
fense. Abbott; Smith v. State, 33 Me. 48, 59, 
54 Am. Dec. 607; State v. Crook, 16 Utah, 212, 
51 P. 1091; Belt v. Spaulding, 17 Or. 130, 20 
P. 827; Mills v. Commonwealth, 13 Pa. 631; 
Wells v. New England Mut. L. Ins. Co., 191 Pa. 
207, 43 A. 126, 53 L. R. A, 327, 71 Am. St. Rep. 
763. 


ABORTIVE TRIAL. A term descriptive of 
the result when a case has gone off, and no 
verdict has been pronounced, without the 
fault, contrivance, or management of the par- 
ties. Jebb & B. 51. 


ABORTUS. Lat. The fruit of an abortion; 
the child born before its time, incapable of 
life. 


ABOUT. Almost or approximately: near in 
time. quantity, number. quality, or degree. 

When used with reference to time, the term 
is of flexible significance, varying with the 
circumstances and the connection in which it 
is employed. Burlington Grocery Co. v. Hea-: 
phy’s Estate, 126 A. 525, 528, 98 Vt. 122. But 
its use does not necessarily render time imma- 
terial, nor make a contract one terminable at 
will. Costello v. Siems-Carey Co., 167 N. W. 
551, 552, 140 Minn. 208. In a charter party, 
“about to sail” means just ready to sail. 
[1893] 2 Q. B. 274. And when it is said that 
one is “about” to board a street car, it means 
“in the act of.” Fox v. Denver City Tramway 
Co., 143 P. 278, 280, 57 Colo. 511. 

With relation to quantity, the term suggests 
only an estimate of probable amount. Barke- 
meyer Grain & Seed Co. v. Hannant, 213 P. 
208, 210, 66 Mont. 120, Its import is that the 
actual quantity ig a near approximation to ` 
that mentioned, and it has the effect of pro- 
viding against accidental variations. Nor- 
rington vy. Wright, 6 S. Ct. 12; 115 U. S. 188, 29 
L Ed. 366; ‘Cavender-v, B. Johnson’ & Son (Mo. 
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App.) 212 S. W. 58, 54. It may be given prac- 
tically the same effect as the phrase more or 
less. Pierce v. Miller, 187 N. W. 105, 107, 107 
Neb. .851. 

As to number, it merely implies an estimate 
of a particular lot or class and not a warran- 
ty. Holland v. Rock, 50 Nev. 340, 259 P, 415. 

In connection with distance or locality, the 
term is of relative significance, varying with 
the circumstances. Parker v. Town of Pitts- 
field, 92 A. 24, 26, 88 Vt. 155. Thus, an em- 
ployee on an elevator on the employer’s prem- 
ises is “about the premises” within the Work- 
men’s Compensation Act. Lienau v. North- 
western Telephone Exch. Co., 186 N. W. 945, 
946, 151 Minn. 258; Novack v. Montgomery 
Ward & Co., 198 N. W. 290, 293, 158 Minn. 495. 
Likewise, a workman 200 feet from a factory 
at time of an injury was “about” the factory. 
Wise v. Central Dairy Co., 246 P. 501, 503, 121 
Kan. 258. . 

“About” may be synonymous with “on” or 
“upon,” as in a statute making it an offense to 
carry weapons concealed on or about the per- 
son. State v. Brunson, 111: So. 321, 323, 162 
La. 902; State v. Scanlan, 273 S. W. 1062, 
1065, 308 Mo. 683. The phrase, “about the 
person,” is broad enough to include the ear- 
riage of a pistol or revolver in a grip, satchel, 
or hand bag held in the hand or connected 
with the person, State v. Blazovitch, 107 8. E. 
291, 88 W. Va. 612, or on the running board 
of an automobile, Armstrong v. State, 265 8. 
W. 701, 98 Tex. Cr. R. 335. See, also, Livesey 
v. Helbig, 94 A. 47, 48, 87 N. J. Law, 303: Em- 
erson v. State, 190 S. W. 485, 80 Tex. Cr. R. 
354; Paulk v. State, 261 S. W. 779, 780, 97 
Tex. Cr. R. 415. “About” means near by, close 
at hand, convenient-of access, and within such 
distance of the party so having it as that such 
party could, without materially changing his 
position, get his hand on the pistol, ete. Welch 
v. State, 262 K. W. 485, 97 Tex. Cr. R. 617; 
People v. Niemoth, 152 N. E. 537, 322 IlL 51. 


ABOUTISSEMENT. Fr. An abuttal or abut- 
ment. See Guyot, Répert. Univ. “Aboutis- 
sans.” 


ABOVE. Higher; superior. As, court above, 
plaintiff or defendant above. Above all in- 
cumbrances means in excess thereof; Wil- 
liams v. McDonald, 42 N, J. Eq. 395, 7 A. 886. 

Principal; as distinguished from what is 
auxiliary or instrumental. Bail to the action, 
or special bail, is otherwise termed bail above. 
3 BL Comm. 291. See Below. 


As used in an act establishing a city court with 
jurisdiction “above” the jurisdiction of justices of 
the peace, the word “above” was held synonymous 
with “without.” Atlantic Coast Line R. Co. v. Nell- 
wood Lumber Co., 94 8. E. 86, 87, 21 Ga. App. 209, 


ABOVE CITED, or MENTIONED. Quoted 
before. A figurative expression taken from 
the ancient manner of writing books on scrolls, 
where whatever is mentioned or cited before 
in the same roll must be above. Encyc. Lond. 


= ABROGATION 


ABPATRUUS. Lat. A great-great-uncle; or, 
a great-great-grandfather’s brother (abavi 
frater). Inst. 3, 6 6; Dig. 38, 10, 3; Du 
Cange, Patruus. Called by Bracton and Fleta, 
abpatruus magnus. Bract. fol. 680; Fleta, 
lib. 6, c. 2, § 17. It sometimes means uncle, 
and sometimes great-uncle. 


ABRIDGE. To reduce or contract; usually 
spoken of written language. 


In Copyright Law 


To epitomize; to reduce; to contract. It 
implies preserving the substance, the essence, 
of a work, in language suited to such a pur- 
pose. In making extracts there is no conden- 
sation of the author’s language, and hence no 
abridgment. To abridge requires the exer- 
cise of the mind; it is not copying. Between 
a compilation and an abridgment there is.a 
clear distinction. A compilation consists of 
selected extracts from different authors; an 
abridgment is a condensation of the views of 
one author. Story v. Holcombe, 4 McLean, 
306, 310, Fed. Cas. No. 13,497. 


In Practice 


To shorten a declaration or count by taking 
away or severing some of the substance of it. 
Brooke, Abr., Com., Dig. Abridgment; 1 
Viner, Abr. 109. See Abridgment. 


ABRIDGMENT. Condensation; contraction. 
An epitome or compendium of another and 
larger work, wherein the principal ideas of 
the larger work are summarily contained. 

Abridgments of the law are brief digests 
of the law, arranged alphabetically. The old- 
est are those of Fitzherbert, Brooke, and 
Rolle; among somewhat more modern works 
are those of Viner, Comyns, and Bacon. (1 
Steph. Comm. 51.) The term “digest” has 
now supplanted that of “abridgment.” Sweet. 
With few exceptions, the old abridgments are 
not entitled to be considered authoritative. 
See 2 Wils. 1, 2; 1 Burr. 364; 1 W. Bla. 101; 
3 Term 64, 241; and an article in the North 
American Review, July, 1826, p. 8, by Justice 
Story, which is reprinted in his “Miscellan- 
eous Writings,” p. 79. See Abridge: 


ABRIDGMENT OF DAMAGES. The right of 
the court to reduce the damages in certain 
cases. Vide Brooke, tit. “Abridgment.” 


ABROAD. In English chancery law, beyond 
the seas. 
ABROGATE. To annul, repeal, or destroy; 


to annul or repeal an order or rule issued by 
a subordinate authority; to repeal a former 
law by legislative act, or by usage. 


ABROGATION. The destruction or annul- 
ling of a former law, by an act of the legisla- 
tive power, by constitutional authority, or by 
usage, 


It stands opposed to rogation; and is distin- 
guished from derogation, which implies the taking 
away only some part of a law; from subrogation, 


ABROGATION ~“ 


which denotes the adding a clause to tt; from dts- 
pensation, which only sets it aside in a particular 
instance; and from antiquation, which is the re- 
fusing to pass a law. Encyc. Lond, 


Express abrogation is that literally pro- 
nounced by the new law either in general 
terms, as when a final clause abrogates or 

- repeals all laws contrary to the provisions 
of the new one, or in particular terms, as 
when it abrogates certain preceding laws 
which are named. 

Implied abrogation takes place when the 
new law contains provisions which are posi- 
tively contrary to former laws, without ex- 
pressly abrogating such laws; De Armas 
Case, 10 Mart. O. S. (La.) 172; Bernard v. 
Vignaud, 10 Mart. O. S. (La.) 560; and also 
when the order of things for which the law 
has been made no longer exists. See Ex parte 
Lum Poy (D. C.) 23 F.(2d) 690. 


ABSCOND. To go in a clandestine manner 
out of the jurisdiction of the courts, or to lie 
concealed, in order to avoid their process. 
Malvin v. Christoph, 7 N. W. 6, 54 Iowa, 562. 

To hide, conceal, or absent oneself clan- 
destinely, with the intent to avoid legal proc- 
ess. Smith v. Johnson, 43 Neb. 754, 62 N. W. 
217; Hoggett v. Emerson, 8 Kan. 262; Ware 
v. Todd, 1 Ala. 200; Kingsland v. Worsham, 
15 Mo. 657; Johnstone v. Thompson, 2 La. 411. 
See Absconding Debtor, 


ABSCONDING DEBTOR. One who absconds 
from his creditors. An absconding debtor 
is one who lives without the state, or who 
has intentionally concealed himself from his 
creditors, or withdrawn himself from the 
reach of their suits, with intent to frustrate 
their just demands. Thus, if a person departs 
from his usual residence, or remains absent 
therefrom, or conceals himself in his house, so 
that he cannot be served with process, with 
intent unlawfully to delay or defraud his 
creditors, he is an absconding debtor; but if 
he departs from the state or from his usual 
abode, with the intention of again returning, 
and without any fraudulent design, he has not 
absconded, nor absented himself, within the 
intendment of the law. Stafford v. Mills, 57 
N. J. Law, 574, 32 A. 7; Fitch v. Waite, 5 
Conn. 117; Martin v. Barrett (Mo. App.) 204 
S. W, 410; Little v. Long, 107 A. 412, 93 N. J. 
Law, 99; Kershbaum v. London Guarantee 
& Accident Co., 133 A. 229, 232, 286 Pa. 213. 

A party may abscond, and subject himself 
to the operation of the attachment. law 
against absconding debtors, without leaving 
the limits of the state. Field v. Adreon, T 
Mad. 209. 

A debtor who is ; shut up from his creditors 
in his, own house is an absconding debtor. 
Ives: v. Curtiss, 2 Root (Conn.) 188; Bennett 
v. Avant, 2 Sneed (Tenn.) 152. 


ABSENCE. The state of being absent, re- 


moved, or away from one’s domicile, or usual. 


place of residence: .: See: Maley. V: Pennsyl- 
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vania R. Co., 101 A. 911, 914, 258 Pa. 73, L. R. 
A. 1918A, 563. 


Absence is of a fivefold kind: (1) A necessary ab- 
sence, as in banished or transported persons; this 
is entirely necessary. (2) Necessary and voluntary, 
as upon the account of the commonwealth, or in 
the service of the church. (3) A probable absence, 
according to the civilians, as that of students on 
the score of study. (4) Entirely voluntary, on ‘ac- 
count of trade, merchandise, and the like. (5) Ab- 
sence cum dolo et culpâ, as not appearing to a writ, 
subpoena, citation, etc., or to delay or defeat credi- 
tors, or avoiding arrest, either on civil or criminal 
process. Ayliffe. 


Where the statute allows the vacation of a 
judgment rendered against a defendant “in 
his absence,” the term “absence” means non- 
appearance to the action, and not merely that 
the party was not present in court. Strine v. 
Kaufman, 12 Neb, 423, 11 N. W. 867; L. R. 1 
P. & D. 169; 14 L, T. 604. But the word “ab- 
sence,” in its usual and natural signification, 
means physical absence. Inhabitants of 
Lanesborough v. Inhabitants of Ludlow, 145 
N. E. 57, 58, 250 Mass. 99. See Cytacki v. 
Buscko, 197 N. W. 1021, 1022, 226 Mich. 524. 


In Scotch Law 


Want or default of appearance. A decree 
is said to be in absence where the defender 
(defendant) does not appear. Ersk. Inst. bk. 
4, tit. 3, § 6. 


ABSENT. Being away from; at a distance 
from; not in company with. Paine v. Drew, 
44 N. H. 306, where it was held that the word 
when used as an adjective referred only to 
the condition or situation of the person or 
thing spoken of at the time of speaking with- 
out reference to any prior condition or situa- 
tion of the same person or thing, but when 
used as a verb implies prior presence. It has 
also been held to mean “not being in a par- 
ticular place at the time referred to,” and not 
to import prior presence; [1893] A. C. 339; 
62 L. J. C. P.107; 62 L. T. 159. 

The term absent defendants does not em- 
brace non-resident defendants but has refer- 
ence to parties resident in the state, but tem- 
porarily absent therefrom; Wash v. Heard, 
27 Miss. 400; Wheeler v. Wheeler, 35 Ill. App. 
123. See, however, Seimer v. James Dickin- 
son Farm Mortg. Co. (D. C. IL) 299 F. 651, 
658, holding that a foreign corporation is “ab- 
sent” from the state, and limitation does not 
run in its favor. 


A judge, disqualified to act in a case, is “absent 
from the county,” within Kentucky Civ. Code Prac. 
3 273, authorizing the clerk of court to grant an in- 
junction or temporary restraining order. Dark To-. 
bacco Growers’ Co-op. Ass’n v. Wilson, 267 S. W. 
1092, 1093, 206 Ky. 550. 

A. deceased . stockholder employee is not “absent” 
from duty so as to entitle his heirs or assigns, un-. 
der a contract, to his share of the profits, etc., lesg 
the cost of a capable person to fill his position. 
Nichols v: Olympii Venger’ Con 236 PY. 794, 38, 185 
Wash. 8.. 
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As a verb, “absent” means to take or with- 
draw to such a distance as to prevent inter- 
course; to depart from. People v. Day, 152 
N. E. 495, 497, 321 OL 552, 


ABSENT-MINDEDNESS. . A state of mind 
in which the person affected fails to respond 
to the ordinary demands on his attention. 
Webster. See Racine Tire Co. v. Grady, 205 
Ala. 423, 88 So. 337. 


ABSENTE. Lat. Being absent; often used 
in the old reports of one of the judges not 
present at the hearing of a cause. 2 Mod. 14. 
Absente Reo, The defendant being absent. 


ABSENTEE. One who dwells abroad; a 
landlord who resides in a country other than 
that from which he draws his rents. The 
discussions on the subject have generally had 
reference to Ireland. McCul. Pol. Econ.; 83 
Brit, Quar. Rev. 455. 

One who is absent from his usual place of 
residence or domicile. 

In Louisiana law, one who has left his resi- 
dence in a state leaving no one to represent 
him; Bartlett v. Wheeler, 31 La. Ann. 540; 
or who resides in another state but has prop- 
erty in Louisiana; Penn v. Evans, 28 id. 576. 
It has been also defined as one who has never 
been domiciled in the state and who resides 
abroad, Civil Code La. art. 3556; Dreville 
v. Cucullu, 18 La. Ann. 695; Morris v. Bien- 
venu; 30 La. Ann. 878. One person cannot be 
both, at the same time, in the meaning of the 
‘law, a resident and an absentee. Savant v. 
Mercadal, 66 So. 961, 962, 136 La. 248; Spence 
v. Spence, 105 So. 28, 29, 158 La. 961. 


ABSENTEES, or DES ABSENTEES. A par- 
liament so called was held at Dublin, 10th 
May, 8 Hen. VIII. It is mentioned in letters 
patent 29 Hen. VIII. 


Absentem accipere debemus eum qui non est eo 
loci in que petitur. We ought to consider him 
absent who is not in the place where he is 
demanded (or sought). Dig. 50, 16, 199. 


Absentia ejus qui reipublice caus& abest, neque 
ei neque alii damnosa esse debet. The absence 
of him who is away in behalf of the republic 
(on business of the state) ought not to be prej- 
udicial either to him or to another. Dig. 50, 
17, 140. 


ABSOILE, ASSOIL, ASSOILE. To pardon; 
to deliver from excommunication. Staun- 
ford, Pl. Cr. 72; Kelham; Cowell. 


Absoluta sententia expositore non indiget. An 
absolute sentence or proposition (one that is 
plain without any scruple, or absolute with- 
out any saving) needs not an expositor. 2 
Inst, 533. 


ABSOLUTE. Complete; perfect; final; 
without any condition or incumbrance; as an 
absolute bond (simplex obligatio) in distinc- 
tion from a conditional bond, 


ABSOLUTE 


_An absolute estate is one that is free from 
all manner of condition or incumbrance; an 
estate in fee simple; Johnson v. McIntosh, 8 
Wheat. 548, 5 L. Ed. 681; Fuller v. Missroon, 
35 8. ©. 314, 14 8. E. 714; Columbia Water 
Power Co. v. Power Co., 172 U. S. 492, 19 8. 
Ct. 247, 43 L. Ed. 521; Bradford v. Martin, 
201 N. W. 574, 576, 199 Iowa, 250; Middle- 
ton v. Dudding (Mo. Sup.) 183 S. W. 443, 444. 

A rule is said to be absolute when on the 
hearing it is confirmed and made final. 

A conveyance is said to be absolute, as dis- 
tinguished. from a mortgage or other condi- 
tional conveyance; 1 Powell, Mort. 125; 
Kaleialii v. Sullivan (C. ©. A. Hawaii) 242 
F. 446, 452; Gogarn v. Connors, 153 N. W. 
1068, 188 Mich. 161. 

Absolute’ property is where a man. hath 
solely and exclusively the right and also the 
occupation of movable chattels; distinguish- 
ed from a qualified property, as that of a 
bailee; 2 Sharsw. Bla. Com. 388; 2 Kent 
347. 

Absolute rights are such as appertain and 
belong to particular persons merely as in- 
dividuals or single persons, as distinguished 
from relative rights, which are incident to 
them as members of society; 1 Sharsw. Bla. 
Com. 128; 1° Chit. Pr. 32. ` 

An absolute duty is one that is free from 
every restriction; unconditional; deter- 
mined; not merely provisional; irrevocable. 
Home Telephone Co. v. Weir, 101 N. E. 1020, 
1021, 53 Ind. App. 466; Lehigh Valley R. Co. 
v. Beltz (C. ©. A. N. Y.) 10 F.(2d) 74, 77; 
Scibilia v. City of Philadelphia, 124 A. 273, 
275, 279 Pa. 549, 32 A. L. R. 981. 


An “absolute power of disposition,” In the ab- 
sence of statute, would be one by which the holder 
of the power might dispose of the property as fully 
and in the same manner as he might dispose of his 
individual estate acquired by his own efforts. In 
re Briggs’ Will, 167 N. Y. 5. 682, 635, 101 Misc. 191. 

In the law of insurance that is an absolute inter- 
est in property which is so completely vested in the 
individual that there could be no danger of his be- 
ing deprived of it without his own consent; Hough 
v. Ins. Co., 29 Conn. 10, 76 Am. Dec. 581; Reynolds 
v. Ins. Co, 2 Grant, Cas. (Pa.) 326; Washington 
Fire Ins. Co. v. Kelly, 22 Md. 452, 3 Am. Rep. 149; 
Columbia Water Power Co, v. Power Co., 172 U. S. 
492, 19 5. Ct. 247, 43 L, Ed. 521; Libby Lumber Co, 
v. Pacific States Fire Ins, Co., 79 Mont. 166, 255 P. 
340, 345, 60 A. L. R. 1, It may be used in the sense 
of vested; Williams v. Ins. Co., 17 F. 6; Hough 
v, Ins. Co., 29 Conn. 20, 76 Am, Dec. 581. 

“Absolute control” as used in Motor Vehicle Act 
Means such control as makes the operation of the 
car safe, in view of, and as determined by, the ap- 
parent situation and surroundings, and does not re- 
quire that it shall be susceptible of instant stop- 
page. Goff v. Clarksburg Dairy Co., 103 S. E. 58, 60, 
86 W. Va, 27. As to absolute control of a mine, 
see People v, Boggess, 243 P. 478, 481, 75 Cal. App. 
499; and of an estate, see Strickland v. Strickland, 
lil N. E. 592, 594, 271 Ill, 614, 


As to absolute “Conveyance,” “Covenant,” 
“Delivery,” “Estate,” “Gift,” “Guaranty,” 
“Interest,” “Law,” “Nullity,” “Obligation,” 


ABSOLUTELY 


“Property,” “Rights,” “Rule,” “Sale,” “Title,” 
“Warrandice,” see those titles. 


ABSOLUTELY. Completely ; wholly; 
without qualification; without reference or 
relation to, or dependence upon, any other 
person, thing, or event. Thus, absolutely void 
means utterly void; Pearsoll v. Chapin, 44 
Pa. 9. Absolutely necessary may be used to 
make the idea of necessity more emphatic; 
State vy. Tetrick, 34 W. Va. 137, 11 S. E. 1002, 
An “absolutely necessary repair,” within 
terms of Wisconsin St. 1925, § 85.02, prohibit- 
ing parking of yehicles except for making ab- 
solutely necessary repairs, includes repair 
of a punctured tire. Long v. Steffen, 194 Wis. 
179, 215 N. W. 892, 893, 61 A. L. R. 1155. 

A devise of property to have “absolutely” 
means without condition, exception, restric- 
tion, qualification or limitation, In re Darr’s 
Estate, 206 N. W. 2, 3, 114 Neb. 116, and 
creates a fee-simple estate. Ryder v. Oates, 
92 S. E. 508, 510, 173 N. C. 569; In re Rey- 
nold’s Estate, 109 A. 60, 63, 94 Vt. 149. 


ABSOLUTION. 
In the Civil Law 


A sentence whereby a party accused is de- 
clared innocent of the crime laid to his 
charge. . 

In Canon Law 


A juridical act whereby the clergy declare 
that the sins of such as are penitent are re- 
mitted. Among Protestants it is chiefly used 
for a sentence by which a person who stands 
excommunicated is released or freed from 
that punishment. Encye. Brit. 


In French Law 
The dismissal of an accusation, 


The term acguitment is employed when the ac- 
cused is declared not guilty, and absolution when he 
is recognized as guilty but the act is not punishable 
by law or he is exonerated by some defect of inten- 
tion or will. Merlin, Répert, 


ABSOLUTISM. Fn politics. A system of gov- 
ernment in which public power is vested in 
some person or persons, unchecked and un- 
controlled by any law, institution, constitu- 
tional device, or coordinate body. 


ABSOLVITOR. In Scotch law. An acquit- 
tal; a decree in favor of the defender in any 
action, ` 


ABSQUE. Without. Occurs in phrases tak- 
en from the Latin; such as those immediately 
following. 


ABSQUE ALIQUO INDE REDENDO. Lat. 
Without reserving any rent therefrom; with- 
out rendering anything therefrom. A term 
used of a free grant by the crown. 2 Rolle, 
‘Abr. 502. ; . 


` ABSQUE CONSIDERATIONE ĊURIÆ. In 
old practice. Without the consideration of 
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the court; without judgment. Fleta, lib. 2, 
ec AT, § 18. 


ABSQUE HOC. Without this. These are 
technical words of denial, used in pleading 
at common law by way of special traverse, 
to introduce the negative part of the plea, 
following the affirmative part or inducement. 
Martin v. Hammon, 8 Pa. 270; Zents v. Leg- 
nard, 70 Pa. 192; Hite v. Kier, 38 Pa. 72; 
Reiter v. Morton, $96 Pa. 229; Turnpike Co. F. 
McCullough, 25 Pa. 308. See, also, Traverse. 


ABSQUE IMPETITIONE VASTI. Without 
impeachment of waste; without accountabil- 
ity for waste; without liability to suit for 
waste. A clause anciently often inserted 
in leases (as the equivalent English phrase 
sometimes is) signifying that the tenant. or 
lessee shall not be liable to suit (impetitio) or 
challenged, or called to account, for commit- 
ting waste. 2 Bl. Comm. 288; 4 Kent, Comm. 
78; Co. Litt. 220a; Litt. § 352. See Waste. 


ABSQUE TALI CAUSA. Lat. Without such 
cause. A form of replication, now obsolete, 
in an action ev delicto which works a general 
denial of the whole matter of the defendant’s 
plea of de injuria. Gould, Pl. ce. 7, § 10; 
Steph. Pl. 191. 


ABSTENTION. In French law. Keeping an 
heir from possession; also tacit renunciation 
of a succession by an heir. Merl. Répert. 


ABSTRACT, n. A less quantity containing 
the virtue and force of a greater’ quantity ; 
an abridgment. Miller v. Kansas City Light 
& Power Co. (C. ©. A.) 18 F.(2d) 723. A tran- 
script is generally defined as a copy, and is 
more comprehensive than an abstract. Har- 
rison v. Mfg. Co., 10 S. C. 278, 283; Hess v. 
Draffen, 99 Mo. App. 580, 74 S. W. 440; Dick- 
inson v. Chesapeake & O. R. Co., 7 W. Va. 
390, 418; Wilhite v. Barr, 67 Mo. 284. 


ABSTRACT, v. To take or withdraw from; 
as, to abstract the funds of a bank. Sprague 
v. State, 206 N. W. 69, 70, 188 Wis. 432. 


Under the National Bank Act, “abstraction” is 
the act of one who, being an officer of a national 
banking association, wrongfully takes or withdraws 
from it any of its moneys, funds, or credits, with 
intent to injure or defraud it or some other person 
or company, and, without its knowledge or consent 
or that of its board. of directors, converts them to 
the use of himself or of some person or company 
other than the bank, It is not necessarily the same 
as embezzlement, larceny, or misapplication of 
funds. United States v. Harper (C. C.) 33 F. 471; 
United States v. Northway, 120 U. S. 327, 7 S. Ct. 


580, 30 L. Ed. 664; United States v. Youtsey (C. C.) 


91 F. 864; United States v. Taintor, 28 Fed, Cas. 
7; United States v, Breese (D. C.) i31 F. 915; Chap- 
man v. Nieman (Tex. Civ. App.) 276 S. W. 302, 303; 
Ferguson v. State, 189 S, W. 271, 273, 8 Tex. Cr. R. 
383; State v.. Hudson, 117 8. E. 122, 126, 93 W. Va. 
435. mt 


ABSTRACT OF A FINE. In old conveyatic- 
ing. One of the parts of a fine, being an ab- 
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stract of the writ of covenant, and the con- 
cord, naming the parties, the parcels of land, 
and the agreement. 2 Bl. Comm. 351; Shep. 
Touch. 3. More commonly called the “note” 
of the fine. See Fine; Concord. 


. ABSTRACT OF RECORD. A complete his- 

tory in short, abbreviated form of the case 
as found in the record; complete enough to 
show that the questions presented for review 
have been properly reserved. Poshek v. 
Marceline Coal & Mining Co. (Mo. App.) 231 
S. W. 70; State ex rel. Wallace State Bank 
v. Trimble, 272 S. W. 72, 73, 308 Mo. 278. 
It should be a synopsis or summary of the 
facts, rather than a table of contents of the 
transcript. Wing v. Brasher, 194 P. 1106, 
1108, 59 Mont. 10. 


ABSTRACT OF TITLE. A condensed history 
of the title to land, consisting of a synopsis 
or summary of the material or operative por- 
tion of all the conveyances, of whatever kind 
or nature, which in any manner affect said 
land, or any estate or interest therein, to- 
gether with a statement of all liens, charges, 
or liabilities to which the same may be sub- 
ject, and of which it is in any way material 
for purchasers to be apprised. Warv. Abst. § 
2. Stevenson v. Polk, 71 Iowa, 278, 32 N. W. 
840; Union Safe Deposit Co. v. Chisholm, 33 
Ill. App. 647; Banker v. Caldwell, 3 Minn. 94 
(Gil. 46); Heinsen v. Lamb, 117 Ill. 549, 7 
N. E. 75; Smith v. Taylor, 82 Cal. 533, 23 P. 
217; Geithman v. Eichler, 107 N. E. 180, 183, 
265 Ill. 579; Duncan y. Kelley, 229 P. 425, 426, 
103 Okl. 74; Wright v. Bott (Tex. Civ. App.) 
163 S. W. 360, 365; Sheehan v. McKinstry, 
210 P. 167, 170, 105 Or. 473, 34 A. L. R. 1815. 
The term “abstract of title’ refers to record 
title, and not to extrinsic evidence thereof, 
Upton v. Smith, 166 N. W. 268, 183 Iowa, 588; 
Danzer v. Moerschel (Mo. Sup.) 214 8. W. 
849, 7T A. L. R. 1162; Savage v. Shields (C. 
C. A. Ark.) 293 F. 863, 866; Wright v. Glass 
(Tex. Civ. App.) 174 S. W. 717, 718; and a 
“proper abstract of title,” must be held to be 
an abstract showing a marketable title, Mor- 
gan v. W. A. Howard Realty Co., 191 P. 114, 
115, 68 Colo. 414. 


Abundans cautela non nocet. Abundant or ex- 
treme caution does no harm. 11 Co.6; Fleta, 
lib. 1, c. 28, § 1; 6 Wheat. 108. This principle 
is generally applied to the construction of 
instruments in which superfluous words have 
been inserted more clearly to express the in- 
tention. 


ABSURDITY. That which is both physically 
and morally impossible; and that is to be re- 
garded as morally impossible which is con- 
trary to reason, so that it could not be im- 
puted to a man in his right senses. State v. 
Hayes, 81 Mo. 574, 585. Anything which is so 
irrational, unnatural, or inconvenient that 
it cannot be supposed to have been within the 
intention of men of ordinary intelligence and 
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discretion. “Black, Interp. Laws, 104; Graves 
v. Scales, 90 S. E. 430, 172 N. ©. 915. 

Obviously and flatly opposed to the mani- 
fest truth; inconsistent with the plain dic- 
tates of common sense; logically contradic- 
tory; nonsensical; ridiculous. Wade v. 
Empire Dist. Electric Co., 158 P. 28, 30, 98 
Kan. 366. 


ABUSE, n. Everything which is contrary to 
good order established by usage. Merl. Ré- 
pert. Departure from use; immoderate or 
improper use. 


In the Civil Law 


The destruction of the substance of a thing 
in using it. See Abuse, v. 


Of Corporate Franchise or Entity 


The abuse or misuse of its franchises by a 
corporation signifies any positive act in vio- 
lation of the charter and in derogation of 
public right, willfully done or caused to be 
done; the use of rights or franchises as a pre- 
text for wrongs and injuries to the public. 
Baltimore v. Pittsburgh, etc., R. Co., 3 Pittsh. 
R. (Pa.) 20, Fed. Cas. No. 827; Erie & N. E. 
R. Co. v. Casey, 26 Pa. 287, 318; Railroad 
Commission v. Houston, etc., R. Co., 90 Tex. 
340, 38 S. W. 750; People v, Atlantic Ave. R. 
Co., 125 N. Y. 513, 26 N. E. 622; United States 
v. Reading Co. (D. C. Pa.) 226 F. 229, 277. 


Of Female Child 


An injury to the genital organs in an at- 
tempt at carnal knowledge, falling short of 
actual penetration. Dawkins v. State, 58 Ala. 
376, 29 Am. Rep. 754; Miller v. State, 79 So. 
314, 315, 16 Ala. App. 534. But, according 
to other authorities, “abuse” is here equival- 
ent to ravishment or rape. Palin v. State, 
38 Neb. 862, 57 N. W. 748; Commonwealth 
v. Roosnell, 143 Mass. 32, 8 N. E. 747; Cham- 
bers v. State, 46 Neb. 447, 64 N. W. 1078; 6 
H. & N. 193. 


Of Discretion 


A discretion exercised to an end or purpose 
not justified by and: clearly against reason 
and evidence. State v. Ferranto, 148 N. E. 
862, 367, 112 Ohio St. 667; Bringhurst v. Har- 
kins (Del.) 122 A. 783, 787, 2 W. W. Har. 324: 
Webber v. Webber, 196 N. W. 646, 648, 157 
Minn. 422; Kinnear v. Dennis, 223 P. 383, 884, 
97 OE]. 206. Unreasonable departure from 
considered precedents and settled judicial 
custom, constituting error of law. In re 
Horowitz (C. ©. N. Y.) 250 F. 106, 107. See, 
also, Reid v. Ehr, 162 N. W. 908, 905, 36 N. 
D. 552; Lyles v. Williams, 80 S. E. 470, 471, 
96 S. C. 290; State v. Robinson, 98 S. E. 329, 
330, 111 S. C. 467. 

The term is commonly employed to justify 
an interference by a higher court with the ex- 
ercise of discretionary power by a lower 
court and is said by some authorities to im- 
ply not merely error of judgment, but per- 
versity of will, passion, prejudice, partiality, 
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or moral delinquency. The exercise of an 
honest judgment, however erroneous it may 
appear to be, is not an abuse of discretion. 
People v. New York Cent. R. Co., 29 N. Y. 
418, 431; Stroup v. Raymond, 183 Pa. 279, 38 
A. 626, 63 Am. St. Rep. 758; Day v. Dono- 
hue, 62 N. J. Law, 380, 41 A. 984; Citizens’ 
St. R. Co. v. Heath, 29 Ind. App. 395, 62 N. 
E. 107; Grayson County v. Harrell (Tex. Civ. 
App.) 202 S. W. 160; Deeds v. Deeds, 108 Kan. 
770, 196 P. 1109. Where a court does not 
exercise a discretion in the sense of being 
discreet, circumspeet, prudent, and exercis- 
ing cautious judgment, it is an abuse of dis- 
cretion. Murray v. Buell, 74 Wis. 14, 41 N. 
W. 1010; Sharon v. Sharon, 75 Cal. 1, 16 P, 
345; State Board of Medical Examiners v, 
Spears, 247 P. 563, 565, 79 Colo. 588. 


Of Distress 


The using an animal or chattel distrained, 
which makes the distrainer liable as for a 
conversion, 


Of Process 


There is said to be an abuse of process 
when an adversary, through the malicious 
and unfounded use of some regular legal pro- 
cceding, obtains some advantage. over his 
opponent. Wharton. 

A malicious abuse of legal process occurs 
where the party employs it for some unlawful 
object, not the purpose which it is intended 
by the law to effect; in other words, a perver- 
sion of it. Lauzon y. Charroux, 18 R. I. 467, 

_ 28 A. 975; Mayer v. Walter, 64 Pa. 283; Bart- 
lett v. Christhilf, 69 Md. 219, 14 A. 518; King 
v. Johnston, 81 Wis. 578, 51 N. W. 1011; Kline 
v. Hibbard, 80 Hun, 50, 29 N. Y. S. 807; Porter 
v. Johnson, 96 Ga. 145, 23 S.: E. 123; McKel- 
lar v. Moynihan, 111 8. E. 580, 28 Ga. App. 
481; Dixon v. Smith-Wallace Shoe Co., 119 N. 
E. 265, 268, 288 Ill. 234; Assets Collecting Co. 
v. Myers, 152 N. Y. 5. 930, 933, 167 App. Div. 
133; Griffin v. Baker, 134 S. E. 651, 192 N. C. 
297; Carpenter, Baggott & Co. v. Hanes, 83 
S. E. 577, 579, 167 N. C. 551; Glidewell v. Mur- 
ray-Lacy & Co., 98 S. E. 665, 667, 124 Va. 563, 
4 A, L. R. 225. Thus, where the purpose of a 

` prosecution for issuance of a check without 
funds was to collect a debt, the prosecution 
constituted an abuse of criminal process. 

Hotel Supply Co. v. Reid, 80 So, 137, 138, 16 

Ala, App. 563. 


ABUSE, v. To make excessive or improper 
use-of a thing, or to employ it in a manner 
contrary to the natural or legal rules for its 
use; to make an extravagant or excessive use, 
as to abuse one’s authority. 

In the civil law, the borrower of a chattel 
which, in its nature, cannot be used without 
consuming it, such as wine or grain, is said 
to abuse the thing borrowed if he uses it. . 

It has been held te include misuse; Erie & 
North-East R. Co. v. Casey, 26. Pa, 287; to 


signify to injure, diminish in value, or wear - 
‘away by improper use; id.; to be synonymous | 
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with injure; Dawkins v. State, 58 Ala. 376, 29 
Am. Rep. 754. 


ABUSIVE. Tending to deceive; practicing 
abuse; prone to ill treat by coarse, insulting 
words. U. 8S. v. Strong (D. ©. Wash.) 263 F. 
789, 796; U. S. v. Ault (D. C. Wash.) 263 F. 
800, 810. Using ill treatment, injurious, im- 
proper, hurtful, offensive, reproachful. Peo- 
ple on Complaint of Wilson v. Sinclair, 149 
N. YX. S. 54, 56, 86 Misc. 426; State v. Pape, 96 
A. 313, 314, 90 Conn. 98. 


ABUT. To reach, to touch. In old law, the 
ends were said to abut, the sides to adjoin. 
Cro. Jac. 184, And see Lawrence v. Killam, 
11 Kan. 499, 511; Springfield v. Green, 120 
Til. 269, 11 N. E. 261. 

To take a new direction; as where a bound- 
ing line changes its course. Spelman, Gloss. 
Abuttare., ` 

To touch at the end ; be contiguous; join at 
a border or boundary; terminate; to end at; 
to border on; to reach or touch with an end. 
Hensler v. City of Anacortes, 248 P. 406, 407, 
140 Wash. 184; People ex rel. New York, W. 
& B. Ry. Co. v. Waldorf, 153 N. Y. S. 1072, 
1075, 168 App. Div. 473. See Kingshighway 
Supply Co. v. Banner Iron Works, 181 S. W. 
80, 32, 266 Mo. 138; Boonville Mercantile Co. 
v. Hogan, 226 S. W. 620, 621, 205 Mo. App. 594. 
The term “abutting” implies a closer proximi- 
ty than the term “adjacent.” City of Hutch- 
inson y. Danley, 129 P. 163, 164, 88 Kan. 437. 

Though the usual meaning of the word is 
that the things spoken of do actually adjoin, 
“bounding and abutting” have no such inflex- 
ible meaning as to require lots assessed ac- 
tually to touch the improvement; Cohen v. 
Cleveland, 43 Ohio St. 190, 1 N. E. 589; Cin- 
cinnati v. Batsche, 52 Ohio St. 324, 40 N. E. 
21, 27 L. R. A. 536; Chicago, B. & Q. R. Co. v. 
City of Quincy, 27 N. E. 192, 136 IH. 563, 29 
Am. St. Rep. 334; 1 Ex. D. 336; contra, Holt 
v. City Council, 127 Mass. 408. See, also, 
Board of Com’rs of Licking County v. Bolin, 
124 N. E. 45, 46, 99 Ohio St. 117; Anderson v. 
Town of Albermarle, 109 8. E. 262, 264, 182 
N. C. 434. 


ABUTMENTS. The walls of a bridge ad- 
joining the land which support the end of the 
roadway and sustain the arches. The ends of 
a bridge, or those parts of it which touch the 
land. Board of Chosen Freeholders of Sus- 
sex County v. Strader, 18 N. J. Law, 108, 35 
Am. Dec. 530; Bardwell v. Town of Jamaica, 
15 Vt. 438. 


ABUTTALS. Fr. The buttings or bound- 
ings of lands, showing to what other lands, 
highways, or places they belong or are abut- 
ting. Termes de la Ley; Cowell; Toml. It 
has been used to express the end boundary 
lines as distinguished from those on the sides, 
as “buttals and sidings”; Cro. Jac: 183. 


ABUTTER....One whose property abuts, is 
contiguous, or Joins at a border or boundary, 
~ Bau.Law Dict.(3p-Ep.) 
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as where no other land; road, or street inter- 
venes, 


ABUTTING OWNER. An owner of land 
which abuts or adjoins. The term usually 
implies that the relative parts actually ad- 
join, but is sometimes Joosely used without 
implying more than close proximity. See 
Abut. 


AC ETIAM. (Lat. And also.) The introduc- 
tion of the statement of the real cause of ac- 
tion, used in those cases where it was neces- 
sary to allege a fictitious cause of action to 
give the court jurisdiction, and also the real 
cause in compliance with the statutes. It is 
sometimes written acetiam. 2 Stra. 922. 
This clause is no longer used in the Engtish 
courts. 2 Will. IV. c. 89. 8 Bla. Comm. 288. 
See Bill of Middlesex under Bill, definition 2. 


AC ETIAM BILLA. And alsoto a bill. 
Ac Etiam. 


AC SI. (Lat. As if.) Townsh. Pl. 23, 27. 
These words frequently occur in old English 
statutes. Lord Bacon expounds their mean- 
ing in the statute of uses: “The statute gives 
entry, not simpliciter, but with an ac si,” 
Bac. Read. Uses, Works, iv. 195. 


ACADEMY. An institution of learning. An 
association of experts in some particular 
branch of art, literature, or science. 

In its original meaning, an association 
formed for mutual improvement, or for the 
advancement of science or art; in later use, a 
species of educational institution, of a grade 
between the eommon school and the college. 
Academy of Fine Arts v. Philadelphia Coun- 
ty, 22 Pa, 496; Commonwealth v. Banks, 198 
Pa. 397, 48 A. 277; Blackwell v. State, 36 Ark. 
178; Mary S. Fithian Night School & Acad- 
emy vy. College Board of Presbyterian Church 
in United States, 102 A. 855, 856, 88 N. J. Eq. 
468. See School. 


ACAPTE. In French feudal law. A species 
of relief; a seignorial right due on every 
change of a tenant. A feudal right which 
formerly prevailed. in Languedoc and Guy- 
enne, being attached to that species of herit- 
able estates which were granted on the con- 
tract of emphyteusis. Guyot, Inst. Feod. e. 
5, § 12. 


ACTEDAS AD CURIAM. (Lat. That you 
go to court.) An original writ out of chan- 
cery directed to the sheriff, for the purpose of 
removing a replevin suit from a Court Baron 
or a hundred court to one of the superior 
courts of law. It directs the sheriff to go to 
the lower court, and enroll the proceedings 
and send up the record. See Fitzh. Nat. Brev. 
18; Dy. 169; 3 Bl. Comm. 34. 


ACCEDAS AD VICE COMITEM. L. Lat. 
(You go to the sheriff.) A writ formerly di- 
rected to the coroners of a county in England, 
commanding them to go to the sheriff, where 
the latter had suppressed and neglected to re- 


See’ 
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turn a writ of pone, and to deliver a writ to 
him requiring him to return it. Reg. Orig. 83: 
See Pone. 


ACCELERATION. The shortening of the 
time for the vesting in possession of an ex- 
pectant interest. Wharton. 

The word is also used in reference to con- 
tracts for payment of money in what is usual- 
ly called an “acceleration clause” by which 
the time for payment of the debt is hastened 
or advanced because of breach of some condi- 
tion such as failure to pay interest when due, 
McCormick v. Daggett, 162 Ark. 16, 257 S. 
W. 358; Stern v. Rainier, 198 Iowa, 665, 187 
N. W. 442; insolvency of the maker, Wright 
v. Seaboard Steel & Manganese Corporation 
(C. C. A.) 272 F. 807; or failure to keep mort- 
gaged premises insured, Porter v. Schroll, 93 
Kan, 297, 144 P. 216. 


ACCEPT. To receive with approval or sat- 
isfaction; to receive with intent to retain. 
See Fleming v. Law, 28 Cal. App. 110, 151 P. 
885, 389; Morris v. State, 102 Ark. 513, 145 
S. W. 213, 214. Also, in the capacity of drawee 
of a bill, to recognize the draft, and engage to 
pay it when due. It is not equivalent to “ac- 
quiesce.” Applett v. Empire Inv. Co., 194 P. 
461, 462, 99 Or. 533. For its meaning under 
certain statutes, see Lee yv. Continental Ins. 
Co. (D. C. Ky.) 292 PF. 408, 411; State v. Mil- 
ler, 181 N. W. 745, 746, 173 Wis. 412; North- 
western Consol. Milling Co. v. Rosenberg (C. 
©. A. Pa.) 287 F. 785, 788; Ruediger v. Den- 
nis, 201 8. W. 948, 199 Mo. App. 102; Davis 
v. State, 275 S. W. 1060, 1061, 101 Tex. Cr. R. 
243. 


ACCEPTANCE. The taking and receiving 
of anything in good part, and as it were a 
tacit agreement.to a preceding act, which 
might have been defeated or avoided if such 
acceptance had not been made. Brooke, Abr. 

The act of a person to whom a thing is of- 
fered or tendered by another, whereby he re- 
ceives the thing with the intention of retain- 
ing it, such intention being evidenced by a 
sufficient act. 


In the Law of Sales 


An acceptance implies, not only the physical 
fact of receiving the goods, but also the in- 
tention of retaining them. Omaha Beverage 
Co. v. Temp Brew Co., 171 N. W. 704, 707, 185 
Iowa, 1189; Mueller v. Simon (Tex. Civ. App.) 
183 S. W. 68, 64. If an article is found de- 
fective, but is retained and used, it may be 
held to be a sufficient acceptance; Logan v. 
Berkshire Apartment Ass'n, 3 Misc. 296, 
22 N. Y. 8. 776; Noel & McGinnis v. Kauffman 
Buggy Co., 106 S$. W. 237, 82 Ky. Law Rep. 
576; Edwards v. Wooldridge, 52 Tex. Civ. 
App. 512, 115 8. W. 920; Ohio Electric Co. v. 
Wisconsin-Minnesota Light & Power Co., 155 
N. W. 112, 118, 161 Wis. 632. 

The acceptance of goods sold under a con- 
tract which would be void by the statute of 
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frauds without delivery and acceptance in- 
volves something more than the act of the 
vendor in the delivery. It requires that the 
vendee should also act, and that his act 
should be of such a nature as to indicate 
that he receives and accepts the goods deliv- 
ered as his property. He must receive and 
retain the articles delivered, intending there- 
by to assume the title to them, to constitute 
the acceptance mentioned in the statute. 
Rodgers v. Phillips, 40 N. Y. 524. See, also, 
Snow v. Warner, 10 Mete. (Mass.) 132, 43 
Am. Dec. 417. There must be some un- 
equivocal act, with intent to take possession 
as owner. Vacuum Ash & Soot Conveyor Co. 
v. Huyler’s, 127 A. 203, 204, 101 N. J. Law, 
147. 


A “conditional acceptance” is in effect a state- 
ment that the offeree is willing to enter into a har- 
gain differing in some respects from that proposed 
in the original offer. The conditional acceptance is, 
therefore, itself a counter offer and rejects the orig- 
inal offer, so that thereafter even an unqualified 
acceptance of that offer will not form a contract. 
Hoskins v. Michener, 197 P. 724, 33 Idaho, 681. 


In Marine Insurance 


The acceptance of an abandonment by the 
underwriter is his assent, either express or 
to be implied from the surrounding circum- 
stances, to the sufficiency and regularity of 
the abandonment. Its effect is to perfect the 
insured’s right of action as for a total loss, 
if the cause of loss and circumstances have 
been truly disclosed. Rap. & Law. 


Of Bills of Exchange 


An engagement to pay the bill in money 
when due. 4 East 72; Hunt v. Security State 
Bank, 179 P. 248, 251, 91 Or. 362. The act 
by which the person on whom a bill of ex- 
change is drawn (called the “drawee’’) as- 
sents to the request of the drawer to pay it, 
or, in other words, engages, or makes him- 
_ self liable, to pay it when due. 2 Bl. Comm. 
469; Cox v. National Bank, 100 U. S. 704, 
25 L. Ed. 739; Bell-Wayland Co. v. Bank of 
Sugden, 218 P. 705, 95 Okl. 67. It may be 
by parol or in writing, and either general 
or special, absolute or conditional; and it 
may be impliedly, as well as expressly, given. 
3 Kent, Comm. 83, 85; Story, Bills, §§ 238, 
251. But the usual and regular mode of ac- 
ceptance is by the drawee’s writing across 
the face of the bill the word “accepted,” and 
subseribing his name; after which he is 
termed the acceptor. Id. § 243. 

The following are the principal varieties 
of acceptances: 


Absolute. An express and positive agree- 
ment to pay the bill according to its tenor. 


Conditional. An engagement to pay the 
bill on the happening of a condition. Todd. v. 
Bank of. Kentucky, 3 Bush (Ky.) 628; Mo. St. 
Ann. § 2769. 


For some. examples of what do and what. do: not 


constitute. conditional. acceptances, see: 6° C. &. P. 
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218; 3 C. B. %1; Heaverin v. Donnell, 7 Smedes & 
M. (Miss.) 245, 45 Am. Dec. 302; Campbell v, Pet- 
tengill, 7 Greenl, (Me.) 126, 20 Am. Dec. 349; Swan- 
sey v. Breck, 10 Ala. 583; Hunton v. Ingraham, 1 
Strob. (S. C.) 271; Tassey v. Church, 4 W. & S. 


(Pa.) 346; Cook v. Wolfendale, 105 Mass, 401; Mar- 
shall v. Clary, 44 Ga. 513; Ray v. Faulkner, 73 
Ill. 469; Stevens v. Power Co., 62 Me. 498; Pope 


v. Huth, 14 Cal. 407; Palmer v. Rice, 36 Neb. 844, 
55 N. W. 256; Vanstrum v. Liljengren, 37 Minn, 191, 
33 N., W. 555; Gerow v. Riffe, 29 W. Va. 462, 2 S. E. 
104; Ensign v. Clark Bros. Cutlery Co., 193 S. W. 
961, 962, 195 Mo. App. 584. 


Hepress, An undertaking in direct and ex- 
press terms to pay the bill; an absolute ac- 
ceptance, 


Implied. An undertaking to pay the Dill 
inferred from acts of the drawee of a char- 
acter which fairly warrant such an inference. 


Partial. An acceptance varying from the 
tenor of the bill. 


An acceptance to pay part of the amount for 
which the bill is drawn, 1 Strange 214; Freeman v. 
Perot, 2. Wash. C. C. 485, Fed, Cas. No. 5,087; or 
to pay at a different time, 14 Jur. 806; Hatcher v. 
Stolworth, 25 Miss. 876; Molloy, b. 2, c 10, § 20; 
or at a different place, 4 M. & 8. 462, would be par- 
tial. 

Qualified. One either conditional or par- 
tial, and which introduces a variation in the 
sum, time, mode, or place of payment. 


Supra protest. An acceptance by a third 
person, after protest of the bill for non-ac- 
ceptance by the drawee, to save the honor of 
the drawer or some particular indorser. 

A general acceptance is an absolute ac- 
ceptance precisely in conformity with the 
tenor of the bill itself, and not qualified by 
any statement, condition, or change. Rowe 
v. Young, 2 Brod. & B. 180; Todd v. Bank 
of Kentucky, 3 Bush (Ky.) 628. 

A special acceptance is the qualified ac- 
ceptance of a bill of exchange, as where it 
is accepted as payable at a particular place 
“and not elsewhere.” Rowe v. Young, 2 Brod. 
& B. 180. See Trade Acceptance. 


ACCEPTANCE AU BESOIN. Fr. In French 
law. Acceptance in case of need; an ac- 
ceptance by one on whom a bill is drawn au 
besoin, that is, in case of refusal or failure 
of the drawee to accept. Story, Bills, §§ 65, 
254, 255. 

ACCEPTARE. Lat. 

` In Old Pleading 


To accept. Acceptavit, he accepted. 2 
Strange, 817. Non acceptavit, he did not ac- 
cept. 4 Man. & G. 7. 


In the Civil Law 


To accept; to assent; to assent to a prom- 
ise made by another. Gro. de J. B. lib. 2,-¢. 
11, § 14. 


ACCEPTEUR PAR INTERVENTION. . In. 
French law. Acceptor, of,a bill for: honor. : 
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ACCEPTILATION. In the civil and Scotch 
law. A release made by a creditor to his 
debtor of his debt, without receiving any con- 
sideration. AyL Pand. tit. 26, p. 570. It is 
a species of donation, but not subject to the 
forms of the latter, and is valid unless in 
fraud of creditors. Merl. Répert. 

The verbal extinction of a verbal contract, 
with a declaration that the debt has been 
paid when it has not; or the acceptance of 
something merely imaginary in satisfaction 
of a verbal contract. Sanders’ Just. Inst. 
(Sth Ed.) 386. 


ACCEPTOR. The person who accepts a bill 
of exchange, (generally the drawee,) or who 
engages to be primarily responsible for its 
payment. 


ACCEPTOR SUPRA PROTEST. One who. 


accepts a bill which has’ been protested, for 
the honor of the drawer or any one of the in- 
_dorsers. 


ACCESS. Approach; or the means, power, 
or opportunity of approaching. Sometimes 
importing the occurrence of sexual inter- 
course; otherwise as importing opportunity 
of communication for that. purpose as between 
husband and wife. 

In real property law, the term “access” de- 
notes the right vested in the owner of land 
which adjoins a road or other highway togo 
and return from his own land to the high- 
way without obstruction. Chicago, etc, R. 
Co. v. Milwaukee, -etc., R. Co., 95 Wis. 561, 
70 N. W. 678, 37 L. R. A. 856, 60 Am. St. Rep. 
186; Ferguson v. Covington, ete., R. Co., 108 
Ky. 662, 57 S. W. 460; Reining v. New York, 
etc., R. Co. (Super. Buff.) 13 N. Y. S. 288, 
See, also, Cobb v. Commissioners of Lincoln 
Park, 67 N. E. 5, 6, 8, 202 Ill. 427, 63 L, R. A. 
264, 95 Am. St. Rep. 258. “Access” to. prop- 
erty does not necessarily carry with it pos- 
session. People v. Brenneauer, 166 N. ¥. S. 
801, 806, 101 Misc. 156. A deed, however, 
which conveys land and “also the right of 
access to the adjoining park and use of spring 
on same,” may be deemed to convey not mere- 
ly the right to pass through the park in order 
to reach the spring, but to convey a right of 
entry into the park as a park and by im- 
plication, the right to the use and enjoyment 
of the park. Getz v. Knoxville Power & 
Light Co., 290 8. W. 409, 414, 154 Tenn. 545. 

The right of “access to public records” in- 
cludes not only a legal right of access, but a 
reasonable , opportunity to avail oneself of 
the same. American Surety Co. of New York 
v. Sandberg (D. C. Wash.) 225 F. 150, 155. 


In Caron Law 
The right to some benefice at some future 
time. 


ACCESS (EASEMENT OF). An “easement 
of access” is the right which an abutting own- 
er has of ingress to and egress from his 
premises, in addition to the public easement 
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in the street, Chicago & N. W. Ry. Co. v. 
Milwaukee R. & K. Electric Ry. Co., 70 N. W. 
678, 680, 95 Wis. 561, 37 L. R. A. 856, 60 Am. 
St. Rep. 136; Chambersburg Shoe Mfg. Co. 
v. Cumberland Valley R. Co., 87 A. 968, 970, 
240 Pa. 519. “Access to an underground 
sewer” means more than a right to open the 
surface to make repairs, and implies the right 
of connection by branches. Heyman v. Biggs, 
150 N. Y. S. 246, 247, 164 App. Div. 430. 


ACCESSARY. See Accessory. 


ACCESSIO. In Roman law. An increase or 
addition; that which lies next to a thing, 
and is supplementary and necessary to the 
principal thing; that which arises. or is pro- 
duced from the principal thing; an “acces- 
sory obligation” (g. v.). Calvinus, Lex. Jurid. 

One of the modes of acquiring property, 
being the extension of ownership over that 
which grows from, or is united to, an article 
which one already possesses. Mather v. 
Chapman, 40 Conn. 382, 397, 16 Am. Rep. 46. 

Accessio includes both accession and ac- 
cretion as used in. the common law. See Ad- 
junctio. 


ACCESSION. Coming into possession of a 
right or office; increase; augmentation ; addi- 
tion. ` 

The right to all which one’s own property 
produces, whether that property be movable or 
immovable; and the right to that which is 
united to it by accession, either naturally or 
artificially. 2 Kent, 360; 2 Bl Comm. 404. 


A principle derived from the civil law, by which 
the owner of property becomes entitled te all which 
it produces, and to all that is added or united to it, 
either naturally or artifically, (that is, by the labor 
or skill of another,) even where such addition ex- 
tends to a change of form or materials; and by 
which, on the other hand, the possessor of property 
becomes entitled to it, as against the original own- 
er, where the addition made to it by his skill and 
labor is of greater value than the property itself, . 
or where the change effected in its form is so great 
as to render it impossible to restore it te its orig- 
inal shape. Burrill. Betts v. Lee, 5 Johns. (N. Y3 
348, 4 Am. Dec. 368;. Lampton vy. Preston, 1 J. J. 
Marsh. (Ky.) 454, 19 Am, Dec. 104; Eaton v.:-Mun- 
roe, 52 Me. 63; Pulecifer v. Page, 32 Me. 404, 54 Am. 
Dec, 582; Wetherbee v. Green, 22 Mich. 311, 7 Am. 
Rep. 658. In Blackwood Tire & Vulcanizing Co. v. 
Auto Storage Co., 182 S. W. 576, 133 Tenn. 515, DL. R. 
A. 1916F, 254, Ann. Cas. 1917C, 1168, this principle 
was applied in favor of the conditional seller who, 
on nonpayment, retook the automobile sold, togeth- 
er with tire casings which the buyer had fitted ` 
thereto. 

In International Law 


The absolute or conditional acceptance by 
one or several states of a treaty already con- 
eluded between other sovereignties. Merl. 
Répert. It may be of two kinds: First, the 
formal entrance of a third state into a treaty 
so that such state becomes a party to it; and 
this can only be with the consent of the orig- 
inal parties. Second, a state. may accede to a 
treaty between other states solely for the pur- 
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pose of guarantee, in which case, though a par- 
ty, it is affected by the treaty only as a guar- 
antor. 1 Oppenheim, Int. L. sec. 582. See Ad- 
hesion. 

Also, the commencement or inauguration of 
a sovereign’s reign, 


ACCESSION, DEED OF. In Scotch law. A 
deed executed by the creditors of a bankrupt 
or insolvent debtor, by which they approve of 
a trust given by their debtor for the general 
behoof, and bind themselves to concur in the 
plans proposed for extricating his affairs, 
Bell, Diet. 


Aceessorium non ducit, sed sequitur suum prin- 
cipale. Co. Litt. 152a, 389a. That which is 
the accessory or incident does not lead, but 
follows, its principal. 


Accessorius sequitur naturam sui principalis. 
An accessary follows the nature of his princi- 
pal. 3 Inst. 189. One who is accessary to a 
crime cannot be guilty of a higher degree of 
crime than his principal. 


ACCESSORY. Anything which is joined te 
another thing as an ornament, or to render it 
more perfect, or which accompanies it, or is 
connected with it, as an incident, or as subor- 
dinate to it, or which belongs to or with it; 
for example, the halter of a horse, the frame 
of a. picture, the keys of a house. 


Under Civ. Code La, art, 2461, a sale of land car- 
ries with it the standing timber as an “accessory.” 
Woollums v. Hewitt, 77 So. 295, 296, 142 La. 597. 

Storage batteries were held not to be automobile 
accessories under the Revenue Act. Philadelphia 
Storage Battery Co. v. Lederer (D. C. Pa.) 21 F.(2d) 
320, 321; McCaughn v. Electric Storage Battery Co, 
{C. C. A.) 63 F.(2d) 715. 


In Criminal Law 


Contributing to or aiding in the commission 
of a crime. One who, without being present at 
the commission of a felonious offense, becomes 
guilty of such offense, not as a chief actor, but 
as a participator, as by command, advice, in- 
stigation, or concealment; either before or 
after the fact or commission; a particeps 
criminis. 4 Bl. Comm. 35; Cowell. One who 
is not the chief actor in the offense, nor pres- 
ent at its performance, but in some way con- 
cerned therein, either before or after the act 
committed. Code Ga, 1882, § 4306 (Pen. Code 
1926, § 44). People v. Schwartz, 32 Cal. 160; 
Fixmer v. People, 153 IN. 123, 38 N. E. 667; 
State v. Berger, 121 Iowa, 581, 96 N. W. 1094; 
People v. Ah Ping, 27 Cal. 489; United States 
v. Hartwell, 26 Fed. Cas. 198; Hitt v. Com- 
monwealth, 109 8. E. 597, 600, 131 Va. 752; 
State v. Thomas, 136 A. 475, 477, 105 Conn. 
TOT. : . . 

An “accessory” to a crime is always an “ac- 
complice.” People v. Ah Gee, 174 P. 371, 373, 
37 Cal. App. 1.. In certain crimes, there ean 
be no accessories; all who are concerned are 
principals. These are (according to many au- 
thorities) treason, and all: offenses. below. the 
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degree of felony; 4 Bla. Comm, 85; Com. v. 
McAtee, 8 Dana (Ky.) 28; Williams v. State, 
12 Smedes & M. (Miss.) 58; Com. v. Ray, 3 
Gray (Mass.) 448; Schmidt v. State, 14 Mo. 
137; Sanders v. State, 18 Ark, 198; Stevens 
v. People, 67 Ill. 587; Griffith v. State, 90 Ala. 
583, 8 So. 812; U. S. v. Boyd, 45 F. 851; In 
re Burr, 4 Cr. 472, 501; U. S. v. Fries, Fed. 
Cas. No, 5127. 


—Accessory before the fact. One who, being 
absent at the time a crime is committed, yet 
procures, counsels, or commands another to 
commit it; and, in this case, absence is neces- 
sary to constitute him an accessory, for, if he 
be present at any time during the transac- 
tion, he is guilty as principal. Plow. 97; 1 
Hale, P. C. 615, 616; 4 Steph. Comm. 90, 
note n. 

An accessory before the fact is one who, be- 
ing absent at the time of the crime committed, 
doth yet procure, counsel, or command another 
to commit a crime. Code Ga. 1882, § 4307 
(Pen. Code 1926, § 45); United States v. Hart- 
well, 26 Fed. Cas. 196; Griffith v. State, 90 
Ala. 583, 8 South. 812; Spear v. Hiles, 67 Wis. 
361, 30 N. W. 511; Com. v. Hollister, 157 Pa. 
13, 27 A. 386, 25 L. R. A. 349; People v. San- 
born, 14 N. Y. St. Rep. 123; Daniels v. U. S. 
(C. ©, A. Cal.) 17 F.(2d) 339, 345; Krueger v. 
State, 177 N. W. 917, 922, 171 Wis. 566;° Pierce 
v. State, 168 S. W. 851, 856, 130 Tenn. 24, Ann. 
Cas. 1916B, 187; Rhea v. State, 131 P. 729, 730, 
9 OKL Cr. 220; People v. Owen, 216 N. W. 434, 
435, 241 Mich. 111. In Texas, by virtue of 
Pen, Code 1911, art. 79 (Vernon’s Ann. P, C. 
art. 70), an “accessory before the fact” is no 
longer an accessory, but is an “accomplice.” 
Fondren y, State, 169 S. W, 411, 414, 74 Tex. 
Cr, R. 552. 


—Accessory during the fact. One who stands 
by without interfering or giving such help 
as may be in his power to prevent the com- 
mission of a criminal offense. Farrell v, Peo- 
ple, 8 Colo. App. 524, 46 P. 841. 


—Accessory after the fact. One who, having 
full knowledge that a crime has been commit- 
ted, conceals it from the magistrate, and har- 
bors, assists, or protects the person charged 
with, or convicted of, the crime. Code Ga. 
1882, § 4308 (Pen. Code 1926, § 47); Pen. Code 
Cal. § 32; Code Cr. Proc. Tex. 1911, art. 86 
(Vernon’s Ann. ©. O. P. art. 58). 

All persons who, after the commission of 
any felony, conceal or aid the offender, with 
knowledge that he has committed a felony, 
and with intent that he may avoid or escape 
from arrest, trial, conviction, or punishment. 
are accessories. Comp. Laws N. D. 1913, § 
9219; Rev. Code S. D. 1919, § 3595. 

An accessory after the fact is a person who, 
knowing a felony to have been committed by 
another, receives, relieves, comforts or assists 
the felon, in order to enable him to.escape 
from punishment, or the like.. 4 Bla. Comm. 
87; 1 Russ. Crimes, 171; United States v. 
Hartwell, 26 Fed..Cas. 196; Albritton v. State, 
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32 Fla. 358, 13 So. 955; State v. Davis, 14 R. 
I, 281; People v. Sanborn, 14 N. Y. St. Rep. 
123; Loyd v. State, 42 Ga. 221; Carroll v. 
State, 45 Ark. 545; Schleeter v. Common- 
wealth, 290 S. W. 1075, 1079, 218 Ky. 72; 
Bielich v. State, 126 N. E. 220, 221, 189 Ind. 
127; Buck v. Commonwealth, 88 S. E. 390, 393, 
116 Va. 1081. 


ACCESSORY ACTION. In Scotch practice. 
An action which is subservient or auxiliary to 
another. Of this kind are actions of “prov- 
ing the tenor,” by which lost deeds are re- 
stored; and actions of “transumpts,” by 
which copies of principal deeds are certified. 
Bell, Dict. 


ACCESSORY CONTRACT. In the civil law. 
A contract which is incident or auxiliary to 
another or principal contract; such as the en- 
gagement of a surety. Poth. Obl. pt. 1, c. 1, § 
1, art. 2. - 

A principal contract is one eutered into by 
both parties on their own accounts, or in the 
several qualities they assume. An accessory 
contract is made for assuring the performance 
of a prior contract, either by the same parties 
or by others; such as suretyship, mortgage, 
and pledge. Civil Code La. art. 1771. Waring 
v. Smyth, 2 Barb. Ch. (N. Y.) 119, 47 Am. Dec. 
299; Ackla v. Ackla, 6 Pa. 228; Blaisdell v. 
Coe, 83 N. H. 167, 139 A. 758, 65 A. L. R. 626. 


ACCESSORY OBLIGATION. 


In the Civil Law 


An obligation which is incident to another 
or principal obligation; the obligation of a 
surety. Poth. Obl. pt. 2,¢.1, § 6. 


in Scotch Law 


Obligations to antecedent or primary obli- 
gations, such as obligations to pay interest, 
ete. Ersk, Inst. lib. 3, tit. 3, § 60. 


See, further, Obligation. 


ACCESSORY TO ADULTERY. A phrase 
used in the law of divorce, and derived from 
the criminal law. It implies more than con- 
nivance, which is merely Knowledge with con- 
sent. A conniver abstains from interference; 
an accessory directly commands, advises, or 
procures the adultery. A husband or wife who 
hag been accessory to the adultery of the other 
party to the marriage cannot obtain a divorce 
on the ground of such adultery. 20 & 21 Vict. 
c. 85, §§ 29, 31. 


ACCIDENT. An unforeseen event, occurring 
without the will or design of the person whose 
mere act causes it; an unexpected, unusual, 
or undesigned occurrence; the effect of an 
unknown cause, or, the cause being known, 
an unprecedented consequence of it; a casual- 
ty. Burkhard v. Travelers’ Ins. Co., 102 Pa. 
262, 48 Am. Rep. 205; Ætna L. Ins, Co. v. 
Vandecar, 86 F. 282, 30 O. C. A. 48; Carnes 
v, iowa Traveling Men’s Ass'n, 106 Iowa, 281, 
76 N. W. 683, 68 Am. St, Rep. 306; Atlanta 
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Acc. Ass’n v. Alexander, 104 Ga. 709, 30.8, E. 
939, 42 L. R..A. 188; Crutchfield v. Richmond 
& D. R. Co., 76 N. ©. 320; Dozier v. Fidelity & 
Casualty Co. (C. C.) 46 F. 446, 13 L. R. A. 114; 
Fidelity & Casualty Co. v. Johnson, 72 Miss. 
333, 17 So. 2, 30 L. R. A, 206; Wabash St. L, & 
Pac. Ry. Co. v. Locke, 112 Ind. 404, 14 N. E. 
391, 2 Am. St. Rep. 198; Thomas y. Ford 
Motor Co., 242 P. 765, 766, 114 Okl. 8; Cha- 
pin v. Ocean Accident & Guarantee Corpora- 
tion, 147 N. W. 465, 467, 96 Neb. 218, 52 L. R. 
A. (N. 8.) 227; Dondeneau v, State Industrial ` 
Accident Commission of Oregon, 249 P. 820, 
822, 119 Or. 357, 50 A. DL. R. 1129; United 
States Mut. Ace. Ass’n v. Barry, 131 U. S. 100, 
958. Ct. 755, 33 L. Ed. 60; Stasmas v, State In- 
dustrial Commission, 195 P. 762, 763, 80 OKL 
221,15 A. L. R. 576. 

In its proper use the term excludes negli- 
gence; that is, an accident is an event which 
occurs without the fault, carelessness, or walt 
of proper circumspection of the person affect- 
ed, or which could not: have been avoided by 
the use of that kind and degree of care neces- 
sary to the exigency and in the circumstances 
in which he was placed. Brown v. Kendall, 6 
Cush. (Mass.) 292; United States v. Boyd (C. 
C.) 45 F, 851; Armijo v. Abeytia, 5 N. M. 533, 
25 P. 777; St. Louis, ete., R. Co. v. Barnett, 
65 Ark. 255, 45 S. W. 550; Aurora Branch R. 
Co. v. Grimes, 13 Ill. 585; Sprecher v. Ens- 
minger, 149 N. W. 97, 99, 167 Iowa, 118; Hoff- 
man v. Peerless White Lime Co., 317 Mo. 86, 
296 S. W. 764, 772; Industrial Commission of 
Ohio v. Roth, 120 N. E. 172, 174, 98 Ohio St. 
34, 6 A. L. R. 1463. But see Schneider v. 
Provident L. Ins. Co., 24 Wis. 28, 1 Am. Rep. 
157. It has been said, moreover, that the 
word “accident” does not have a settled legal 
signification; Klopfenstein v. Union Traction 
Co., 212 P. 1097, 1098, 112 Kan. 770; and that 
in its ordinary-meaning it does not negative 
the idea of negligence on the part of the per- 
son whose physical act caused the occurrence. 
Campbell v. Jones, 132 P. 635, 636, 73 Wash. 
688. 

See Act of God. 


in Equity - 

Such an unforeseen event, misfortune, loss, 
act, or omission as is not the result of any 
negligence or misconduct in the party. Fran. 
Max. 87; Story, Eq. Jur. § 78; Eaton on Eq- 
uity § 109; Engler v. Knoblaugh, 110 S. W. 
16, 181 Mo. App. 481. 

The meaning to be attached to the word 
“accident,” in relation to equitable relief, is 
any unforeseen and wundesigned' event, 
productive of disadvantage. Wharton. 

An accident relievable in equity is such an 
occurrence, not the result of negligence or 
misconduct of the, party seeking relief in re- 
lation to a contract, as was not anticipated 
by the parties when the same was entered 
into, and which gives an undue advantage to 
one of them over another in a court of law. 
Code Ga. 1882, § 3112 (Civ. Code 1926, § 4567). 
And see Bostwick v. Stiles, 35 Conn, 193; 
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Kopper v. Dyer, 59 Vt. 477, 9 A. 4, 59 Am. 
Rep. 742; Magann v. Segal, 92 F. 252, 34 C. ©. 
A. 323; Bucki, etc., Lumber Co. v. Atlantic 
Lumber Co., 116 F. 1, 53 ©. C. A. 513; Zim- 
merer v. Fremont Nat. Bank, 59 Neb. 661, 81 
N. W. 849; Pickering v. Cassidy, 98 Me. 139, 
44 A. 6883; City of Bloomington v. Smith, 
23 N. P. 972, 123 Ind. 41, 18 Am. St. Rep. 310; 
White & Hamilton Lumber Co. v. Foster, 122 
S. E. 29, 30, 157 Ga. 493. 

The word “surprise” is used interchange- 
ably with accident. State ex rel. Hartley v. 
Innes, 118 S. W. 1168, 137 Mo. App. 420. 


In Prastice 


That which ordinary prudence could not 
have guarded against. Cupples v. Zupan, 207 
P. 328, 329, 35 Idaho, 458. An event happen- 
ing unexpectedly and without fault; an un- 
designed and unforeseen occurrence of an af- 
flictive or unfortunate character; a casualty 
or mishap. Allen v. State, 165 P. 748, 13 OKL 
Cr. 538; Callahan Gonst. Co. v. Williams, 
170 S. W. 208, 204, 160 Ky. 814; Huffman 
v. Commonwealth, 234 S. W. 962, 964, 193 Ky. 
79; Hoppe v. Boulevard Transp. Co., 172 
Minn, 516, 215. N. W. 852. 


In Maritime Law and Marine Insurance 


“Accidents of navigation” or “accidents of 
the sea” are such as are peculiar to the sea 
or to usual navigation or the. action of the 
elements, which: do not happen by the inter- 
vention of man, and are not to be avoided 
by the exercise of proper prudence, foresight, 
and skill. The Miletus, 17 Fed. Cas. 288; 
The G. R. Booth, 171 U. 8. 450, 19 S. Ct. 9, 
43 L. Ed. 234; The Carlotta, 5 Fed. Cas. 76; 
Bazin v. Steamship Co., 2 Fed. Cas. 1,097. 
See also Perils of the Sea. 


ACCIDENTAL KILLING. . One resulting 
from an act which is lawful and lawfully done 
under a reasonable belief that no harm is pos- 
sible ;—-distinguished from “involuntary 
manslaughter,” which is the result of an un- 
lawful act, or of a lawful act done in an un- 
lawful way. Rowe v. Commonwealth, 268 8. 
W. 571, 578, 206 Ky. 803. 


ACCIDENTAL VEIN. See Vein. 


ACCIDERE. Lat. To fall; fall in; come 
to hand; happen. Judgment is sometimes 
given against an executor or administrator 
to be satisfied out of assets quando acci- 
derint; i. e, when they shall come to hand. 
See Quando Acciderint. 


ACCION. In Spanish law. A right of ac- 
tion; also the method of judicial procedure 
for the recovery of property or a debt. Es- 
criche, Dic. Leg. 49. Wilder’ v. Lambert, 44 
S. W. 281, 284, 91 Tex. 510. 


Accipere quid ut justitiam facias, non est tam 
accipere quam extorquere.. To accept anything 
as a reward for doing justice is ‘rather ex- 
torting than-accepting.. Lofft, 72, 


proceeds. 


.money or commercial paper; 


„Abbott ; 
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ACCIPITARE. „To pay relief to lords of 
manors. Capitali domino accipitare, i. e., to 
pay a relief, homage, or obedience to the chief 
lord on becoming His vassal. Fleta, lib, 2, c. 
50. 


ACCOLA, 
In the Civil Law 


One who inhabits or occupies land near a 
place, as one who dwells by a river, or on the 
bank of a river. Dig. 43, 13, 3, 6 


In Feudal Law 


A husbandman; an agricultural tenant; a 
tenant of a manor. Spelman. A name given 
to a class of villeins in Italy. Barr. St. 302. 


ACCOMENDA. In maritime law. A contract 
between the owner of goods and the master 
of a ship, by which the former intrusts the 
property to the latter to be sold by him on 
their joint account. 


In such case, two contracts take place: First, 
the contract called mandatum, by which the own- 
er of the property gives the master power to dis- 
pose of it; and the contract of partnership, in 
virtue of which the profits are to be divided be- 
tween them. One party runs the risk.of losing his 
capital; the other, his labor. If the sale produces 
no more than first cost, the owner takes all the 
It is only the profits which are to be di- 
vided. Emerig. Mar, Loans, § 5. 


ACCOMMODATED PARTY. One to whom 
the credit of the accommodation party is 
loaned, and is not necessarily the payee, since 
the inquiry always is as to whom did the 
maker of the paper loan his credit as a mat- 
ter of fact. Wilhoit v. Seavall, 246 P. 1013, 
1015, 121 Kan. 239, 48 A. L. R. 1273; German 
American State Bank v. Watson, 163 P. 687, 
638, 99 Kan. 686; Neylon v. Liberty Nat. 
Bank of Pawhuska, 259 P. 545, 546, 126 OKL 
188. 


ACCOMMODATION. An arrangement or en- 
gagement made as a favor to another, not 
upon a consideration received; something 
done to oblige, usually spoken of a loan of 
also a friendly 
agreement or composition of differences. 
Geller, Ward & Hasner Hardware 
Co. v. Drozda, 217 S. W. 557, 558, 208 Mo. App. 
91; Sales v. Martin, 191.8. W. 480, 482, 178 
Ky. 616. The word implies no consideration. 
William D. Seymour & Co. v. Castell, 107 So. 
143, 145, 160 La. 371. 


ACCOMMODATION BILL OR NOTE. See 


-Accommodation Paper. 


ACCOMMODATION 
Indorsement. 


ACCOMMODATION LANDS. Land bought 
by a builder or speculator, who erects houses 
thereon, and then leases portions thereof up- 
on an improved ground-rent. 


ACCOMMODATION MAKER. One who puts 
his name to a note without any consideration 


INDORSEMENT. See 
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with the intention of lending his credit to the 
accommodated party, and in this connection 
“without consideration” means “without con- 
sideration to the accommodating party di- 
rectly.” Warren Nat. Bank, Warren, Pa., V. 
Suerken, 188 P. 613, 614, 45 Cal. App. 736; 
Exum v. Mayfield (Tex. Civ. App.) 286 S. W. 
481, 482; State Bank of Qmaha v. Huffman, 
160 N. W. 115, 117, 100 Neb. 396. One who 
receives no part of the proceeds, which are 
used exclusively for, another maker’s benefit, 
as in discharging his own personal obligation. 
Backer v. Grummett, 178 P. 312, 313, 39 Cal. 
App. 101. 


ACCOMMODATION PAPER. An accommo- 
dation bill or note is one to which the ac- 
commodating party, be he acceptor, drawer, 
or indorser, has put his name, without con- 
sideration, for the purpose of benefiting or 
accommodating some other party who desires 
to raise money on it, and is to provide for 
the bill when due. Miller v. Larned, 103 Ill. 
562; Jefferson County v. Burlington & M. 
R. Co., 66 Iowa, 385, 16 N. W. 561, 23 N. W. 
899; Gillmann v. Henry, 53 Wis. 465, 10 N. 
W. 692; Peale v. Addicks, 174 Pa. 548, 34 A. 
201; Warren Nat. Bank, Warren, Pa., v. 
Suerken, 188 P. 613, 45 Cal. App. 736; Farm- 
ers’ Loan & Trust Co. v. Brown, 165 N. W. 
70, 182 Iowa, 1044; State Bank of Omaha v. 
Huffman, 160 N. W. 115, 100 Neb. 396; State 
Banking Board v. James (Tex. Civ. App.) 264 
S. W. 145, 149; Stubbins Hotel Co. v. Beiss- 
barth, 174 N. W. 217, 218, 43 N. D. 191; Gard- 
iner v. Holcomb, 82 Cal. App. 342, 255 P. 523, 


527; Smith v., Funston, 208 N. W. 776, 777, 
50 S. D. 175; Exum v. Mayfield (Tex. Civ. 


App.) 286 S. W. 481, 482. 


ACCOMMODATION PARTY. One who has 
signed an instrument as maker, drawer, ac- 
` ceptor, or indorser without receiving value 
therefor, and for purpose of lending his name 
to some other person as means of securing 
credit. Boone Nat. Bank v. Evans (Iowa) 213 
N. W. 786, 790; Miller v. White, 50 Utah, 145, 
258 P. 565, 569; Patrick v. Arkansas Nat. 
Bank, 292 S. W. 143, 148, 172 Ark. 1108; Co- 
lumbia Motor Truck & Trailer Co. v. Bamlet, 
199 N. W. 612, 227 Mich. 651. The term there- 
fore does not include one who, for the ac- 
commodation of the maker, guaranteed. the 
payment of a note. Noble v. Beeman-Spauld- 
ing-Woodward Co., 181 P. 1006, 1010, 635 Or. 
93. 


ACCOMMODATION TRAIN. One designed 
to accommodate local travel by stopping at 
most stations. Gray v. Chicago, M. & St. P. 
R. Co., 59 N. E. 950, 951, 189 Ill. 400. In an- 
other aspect it is a train designed to carry 
passengers as well as freight. White v. Ill. 


Cent. R. Co., 55 So. 593, 595, 99 Miss. 651; 


Thacker v. Ill. Cent. R. Co. (Miss.) 55 So. 
595. 


ACCOMMODATION WORKS. Works whicb 
a railway company is required to make and. 


AOCOMPLIOE 


maintain for the accommodation. of the vwn- 
ers or occupiers of land adjoining the rail- 
way; €. g., gates, bridges, culverts, fences, 
ete. 8 Vict. c. 20, § 68. : 


ACCOMMODATUM. The same as commo- 
datum, q. v. i 


ACCOMPANY. To go along with. Webster’s 
Dict. The word has been defined judicial- 
ly in cases involving varied facts; thus, a boy 
driver was held not accompanying the team 
when he was running to stop it. Willis v. 
Semmes, 71 So. 865, 866, 111 Miss. 589. A mo- 
tion based cn answer already deposited with 
the clerk of court is accompanied with copy 
of answer. Los Angeles County v. Lewis, 177 
P. 154, 155, 179 Cal. 398. An automobile driv- 
er under sixteen is not accompanied by an 
adult person unless the latter exercises super- 
vision over the driver. Rush v. McDonnell, 
106 So. 175, 179, 214 Ala. 47. An unlicensed’ 
driver is not accompanied by a licensed driver 
unless the latter is near enough to render ad- 
vice and assistance. Hughes v. New Haven 
Taxicab Co., 87 A. 721, 87 Conn. 416. i 


ACCOMPLICE. In criminal law. A person 
who knowingly, voluntarily, and with common 
intent with the principal offender unites in 
the commission of a crime. Clapp v. State, 94 
Tenn. 186, 30 S. W. 214; People v. Bolanger, 
71 Cal. 17, 11 P. 799; State v. Umble, 115 Mo. 
452, 22 8. W. 378; Carroll v. State, 45 Ark. 
539; State v. Light, 17 Or. 358, 21 P. 132; 
People v. Seiffert, S1 Cal. App. 195, 253 P. 189, 
190; Hewett v. State, 38 Okl. Cr. 105, 259 P. 
144, 146; Minter v. State, 159 S. W. 286, 300, 
70 Tex. Cr. R. 634; Singer v. U. S. (C. ©. A. 
N. J.) 278 F. 415, 419. One who is in some way 
concerned or associated in commission of 
crime; partaker of guilt; one who aids or 
assists, or is an accessory. McLendon v. U. 8. 
(C. C. A. Mo.) 19 F.(2d) 465, 466. 

As specifically applied to witnesses for the 
state and the necessity for corroborating them, 
“accomplice” includes all persons connected 
with the offense by an unlawful act or omis- 
sion either before, at the time of, or after the 
commission of the offense, whether such wit- 
ness was present or participated in the crime 
or not. Chandler y. State, 230 S. W. 1002, 
1003, 89 Tex. Cr. R..309; Scales v. State, 217 
S. W. 149, 150, 86 Tex. Cr. R. 433; State v. 
Price, 160 N. W. 677, 679, 185 Minn. 159. 

The term includes all the participes crimin- 
is, Darden v. State, 68 So. 550, 551, 12 Ala. 
App. 165, whether they are considered, in 
strict legal propriety, as principals in the first 
or second degree, or merely as accessories be- 
fore or after the fact. In re Rowe, 77 F. 161, 
23 C. C. A. 103; People v. Bolanger, 71 Cal. 
17, 11 P. 799; Armstrong v. State, 338 Tex. Cr. 
R. 417, 26 S. W. 829; Cross v. People, 47 IN. 
152, 95 Am. Dec. 474; Norris v: State, 269 S. 
W. 46, 47, 168 Ark. 151; Stevens. v. State, 168 
S. W. 778, 780, 111 Ark. 299. But in Ken- 
tucky it has been held that “accomplice” does 
not include an accessory after the fact, El- 
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mendorf v. Commonwealth, 188 S. W. 483, 
489, 171 Ky. 410; Marcum v. Commonwealth, 
4 S8.W.(2d) 728, 223 Ky. 831; see, however, 
‘Commonwealth y. Barton, 156 S. W. 113, 114, 
153 Ky. 465. And the same rule has been an- 
nounced elsewhere. State v. Lyons, 175 N. W. 
689, 691, 144 Minn. 348; People v. Sapp, 118 
N. E. 416, 421, 282 Ill. 51; State v. Seward 
(Mo. Sup.) 247 S. W. 150, 154, 

A feigned accomplice has been defined as one 
who co-operates with view of aiding justice 
to detect a crime. State v. Verganadis, 50 Nev. 
1, 248 P. 900, 903. See, also, Savage v. State, 
170 S. W. 730, 736, 75 Tex. Cr. R. 218; Smith 
v. U. 8. (C. C. A, OFL) 17 F.2d) 723, 724. 


ACCORD, a. A satisfaction agreed upon be- 
tween the party injuring and the party injured 
which, when performed, is a bar to all actions 
upon this account. Kromer v. Heim, 75 N. Y. 
576, 31 Am. Rep. 491; Hargrave v. City of 
Colfax, 154 P. 824, 829, 89 Wash. 467. An 
agreement to accept, in extinction of an obli- 
gation, something different from or less than 
that to which the person agreeing to accept is 
entitled. Civ. Code Cal. § 1521; Comp. Laws 
N. D. 1913, § 5825; Rev. Code S. D. 1919, § 
784; Reilly v. Barrett, 115 N. E. 453, 454, 
220 N. Y., 170. 


It may arise both where the demand itself is un- 
liquidated or in dispute, and where the amount and 
nature of the demand is undisputed, and it is agreed 
to give and take less than the demand. J. F. Mor- 
gan Paving Co. v. Carroll, 211 Ala. 121, 99 So. 640, 
641, 

“Payment,” as distinguished from accord, means 
full satisfaction, State v. Tyler County State Bank 
(Tex. Com. App.) 277 S. W. 625, 627, 42 A. L. R. 1347. 


See Accord and Satisfaction; Compromise 
and Settlement, 


ACCORD, v. In practice. To agree or con- 
cur, as one judge with another. “I accord.” 
Eyre, C. J., 12 Mod. 7. “The rest accorded.” 
7 Mod. 361. 


ACCORD AND SATISFACTION. An agree- 
ment between two persons, one of whom has 
a right of action against the other, that the 
latter should do or give, and the former ac- 
cept, something in satisfaction of the right 
of action different from, and usually less than, 
what might be legally enforced. When the 
agreement is executed, and satisfaction has 
been made, it is called “accord and satisfac- 
tion.” 3 Blackstone’s Comm. 15; Franklin 
Fire Ins, Co. v. Hamill, 5 Md. 170; Rogers v, 
Spokane, 9 ‘Wash. 168, 37 P. 300; Davis v. 
Noaks, 3 J.J. Marsh. (Ky.) 494; Lytle v. Clop- 
ton, 261 S. W. 664, 666, 149 Tenn. 655; Bu- 
ford v. Inge Const. Co: (Tex. Civ. App.) 279 S. 
W. 513, 515; MePike Drug Co. v. Williams, 230 
P. 904, 104 Okl. 244; In re Trexler Co. of 
America, 15 Del. Ch: 76, 132 A, 144, 145; Re- 
liance Life Ins, Co. of Pittsburgh, Pa., Vv. 
Garth, 68 So. 871, 872, 192 ‘Ala. 91; Reilly v. 
Barrett, 115 N. E. 453, 454, 220 N. Y. 170; 
Walker:v. Burt, 109 S; E:43, 44, 182'N. O. 825. 
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See, also, Civ. Code Cal. §§ 1521, 1523, quoted 
and applied in Sierra & San Francisco Power 
Co. v. Universal Electric & Gas Co., 241 P. 76, 
80, 197 Cal. 376. 

More recently, a broader application of the 
doctrine has been made, where one promise 
or agreement is set up in satisfaction of an- 
other. The rule is that an agreement or prom- 
ise of the same grade will not be held to be in 
satisfaction of a prior one, unless it has been 
expressly accepted as such; as, where a new 
promissory note has been given in lieu of a 
former one, to have the effect of a satisfaction 
of the former, it must have been accepted on 
an express agreement to that effect. Pulliam 
v. Taylor, 50 Miss. 251; Continental Nat. 
Bank y. MeGeoch, 92 Wis. 286, 66 N. W. 606; 
Heath v. Vaughn, 11 Colo. App. 384, 53 P. 
229; Story v. Maclay, 6 Mont. 492, 18 P. 198; 
Swofford Bros. Dry Goods Co. v. Goss, 65 Mo. 
App. 55; Rogers v. Spokane, 9 Wash. 168, 37 
P. 300; Heavenrich v. Steele, 57 Minn. 221, 
58 N. W. 982; Newman v. Nickell, 194 P. 710, 
50 Cal. App. 188; Andrews v. First Nat. Bank, 
208 P. 156, 55 Cal. App. 188; Anglo-California 
Trust Co. v. Wallace, 209 P. 78, 58 Cal. App. 
625; People’s State Bank v. Penello, 210 P. 
432, 59 Cal. App.,174; Niotaze State Bank 
v. Cooper, 162 P. 1169, 99 Kan. 731; Auld v. 
Walker, 186 N. W. 1008, 107 Neb. 676; First 
Nat. Bank v. Schultz, 208 N. W. 496, 113 Neb. 
346; Jackson v. Home Nat. Bank of Baird 
(Tex. Civ. App.) 185 S. W. 898; Hill v. Texas 
Trust Co. of Austin (Tex. Civ. App.) 236 S. W. 
767. See Acceptance; Composition; Compro- 
mise; Novation. 


ACCORDANCE. Agreement; harmony; con- 
cord; conformity. Webster, Dict. 


In Accordance With — 


An act done in accordance with a purpose 
once formed is not necessarily an act done in 
pursuance of such purpose, for the purpose 
may have been abandoned before the act was 
done. State v. Robinson, 20 W. Va, 713, 742. 
A charter providing that a city’s power of tax- 
ation shall be exercised “in accordance with” 
the state Constitution and laws means in a 
manner not repugnant to or in conflict or in- 
consistent therewith. City of Norfolk v. Nor- 
folk Landmark Pub. Co., 28 S. E. 959, 960, 95 
Va. 564. The words “in accordance with this 
act” as used in N. M. Laws 1899, c. 22, § 25, 
dealing with validity of tax titles, was not 
improperly interpreted as meaning “under this 
act.” Straus y. Foxworth, 34 S. Ct. 42, 44, 231 
U. S. 162, 58-L. Ed. 168. - 


ACCORDANT. Fr. and Eng. Agreeing; con- 
curring. “Baron Parker, eccordant,” Hardr. 
93; “Holt, O. J., accordant,” @ Mod. 299; 
“Powys, J., accord,” “Powell, J., accord,” Id. 
298. 


ACCOUCHEMENT. The act of a woman in 
giving birth to a child. The fact of the ac- 
couchement, which may- be. proved by the di- 
rect testimony‘ of one who was present, as a4: 
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physician or midwife, 1s often important evf: 
dence in proving parentage, 


ACCOUNT. A detailed statement of the mu- 
tual demands in the nature of debt and credit 
between parties, arising out of contracts or 
some fiduciary relation. Whitwell v. Willard, 
1 Mete. (Mass.) 216; Blakeley v. Biscoe, 1 
Hempst. 114, Fed. Cas, No. 18,239; Ports- 
mouth v. Donaldson, 32 Pa, 202, 72 Am. Dec. 
T82. 

A statement in writing, of debts and credits, 
or of receipts and payments; a list of items 
of debts and credits, with their respective 
‘dates. Rensselaer Glass Factory v. Reid, 5 
Cow. (N. Y.) 593. 

The word is sometimes used to denote the 
balance, or the right of action for the balance, 
appearing due upon a statement of dealings; 
as where. one speaks of an assignment of ac- 
counts; but there is a broad distinction be- 
tween an account and the mere balance of an 
account, resembling the distinction in logic be- 
tween the premises of an argument and the 
conclusions drawn therefrom. A balance is 
but the conclusion or result of the debit and 
eredit sides of an account. It implies mutual 
dealings, and the existence of debt and credit, 
without which there could be no balance. Me- 
Williams v. Allan, 45 Mo. 574. 


The word “account” is flexible in meaning, mean- 
ing, among other things, valuation; worth; value. 
Ex parte Means, 200 Ala, 878, 76 So. 294. It has no 
inflexible technical meaning; In re McLean (D. C. 
Wash.) 270: F. 348, 350, and may refer either to past 
or future indebtedness. Semel v. Braun, 157 N. Y. 
S. 907, 908, 94 Misc. 288. It means invariably in mer- 
cantile transactions an itemized account, Brooks 
y. International Shoe Co., 182 Ark. 386, 200 S. W. 
1027, and a suit on a quantum meruit is not a suit 
on an account, Pollard v. Carlisle (Mo. App.) 218 
5. W. 921, 922. 


—Account closed. An account to which no fur- 
ther additions can be made on either side, but 
‘which remains still open for adjustment and 
set-off, which distinguishes it from an account 
stated. Bass v. Bass, 8 Pick. (Mass.) 187; Vol- 
kening v. De Graaf, 81 N. Y. 268; Mandeville 
v. Wilson, 5 Cranch, 15, 3 L., Ed. 23. 


—Account current. An open or running or un- 
settled account between two parties; the an- 
tithesis of an account stated. See Watson V. 
Gillespie, 200 N. Y. B. 191, 198, 205 App. Div. 
618; Caffarelli Bros. v. Lyons Bros. Co. (Tex. 
Civ. App.) 199 8. W. 685, 686; Continental 
Casualty Co. v. Easley (Tex. Civ. App.) 290 S. 
W. 251, 258. An “account current” is an ac- 
tive checking account, through which credit 
and debit items are constantly passing. In re 
Frickes Will, 202 N. Y. S. 906, 912, 122 Mise, 
427. 


—Account duties. Duties payable by the Eng- 
lish customs and inland revenue act, 1881, (44 
Vict. c. 12, § 38,) on a donatio. mortis causa, 
or on any gift, the donor of which dies with- 
in three months after making it, or on joint 
property voluntarily so created, and taken by 
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survivorship, or on property taken under A 
voluntary settlement in which the settlor had 
a life-interest. 


—Account payable. “Accounts payable” are 
contract obligations owing by a person on open 
account. West Virginia Pulp & Paper Co. v. 
Karnes, 137 Va. 714, 120 S. B. 321, 322. 


Account rendered. An account made out by 
the creditor, and. presented to the debtor for 
his examination and acceptance. When ac- 
cepted, it becomes'an account stated. Wig- 
gins v. Burkham, 10 Wall. 129, 19 L. Ed. 884; 
Stebbins v. Niles, 25 Miss. 267; Freeland v. 
Cocke, 17 Va. (8 Munt.) 352. 


—Account settled. One in which the balance 
has been in fact paid, thereby differing from 
an account stated. See Dempsey v. McGin- 
nis, 219 5. W. 148, 150, 203 Mo. App. 494; Mc- 
Carty v. Chalfant, 14 W. Va. 531, 549. 


—Account stated. The settlement of an ac- 
count between the parties, with a balance 
struck in favor of one of them; an account 
rendered by the creditor, and by the debtor 
assented to as correct, either expressly, or by 
implication of law from the failure to object. 
Preston v. La Belle View Corporation, 212 N. 
W. 286, 288, 192 Wis. 168; Cutino Co. v. 
Weeks, 213 N. W. 418, 414, 203 Iowa, 581; 
McMahon Y. Brown, 106 N. E. 576, 578, 219 
Mass. 23; Harrison v. Henderson, 72 P, 878, 
67 Kan. 202; Dettmer v. Fulls, 251 P. 396, 
397, 122 Kan. 98; Lowry v. Law, 150 P. 660, 
663, 27 Cal. App. 483. No particular form is 
necessary ; it may be oral, written, partly oral 
and partly written. Murphy v. Smith, 226 P. 
206, 208, 26 Ariz. 894. An account: stated is 
not ordinarily recognized in Virginia and 
West Virginia, except as between merchant 
and merchant, and principal and agent, with 
mutual accounts. Price Hill Colliery Co. v. 
Pinkney, 122 S. E. 434, 486, 96 W. Va. 74; Ivy 
Coal Co. v.. Long, 139 Ala. 535, 86 So. 722; 
Zacarino v. Pallotti, 49 Conn. 36; McLellan 
v. Crofton, 6 Me. 307; James v. Fellowes, 20 
La. Ann. 116; Lockwood v. Thorne, 18 N. XY. 
285; Holmes v. Page, 19 Or. 232, 23 P. 961; 
Philips v. Belden, 2 Edw. Ch. (N. Y.) 1; Ware 
v. Manning, 86 Ala. 238, 5 So. 682; Morse v. 
Minton; 101 Iowa, 603, 70 N. W. 691; Patillo 
v. Allen-West Commission Co. (C. C. A. Ark. 
1904) 131 F. 680. This was also a.common 
count in a declaration upon a contract under 
which the plaintiff might prove an absolute 
acknowledgment by the defendant of a liq- 
uidated demand of a fixed amount, which im- 
plies a promise to pay on request. It might be 
joined with any other count for a money de- 
mand. The acknowledgment or admission 
must have been made to the plaintiff or his 
agent. Wharton. 


—Mutual accounts. Accounts comprising mu- 
tual credits between the parties; or an exist- 
ing credit on one side which constitutes a 
ground for credit on the other, or where there 
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is an understanding that mutual debts shall 
be a satisfaction or set-off pro tanto between 
the parties. McConnell v. Arkansas Coffin Co., 
287 S. W. 1007, 172 Ark. 87; McNeil v. Gar- 
land, 27 Ark. 343. 


—Open account. An account which has not 
been finally settled or closed, but is still run- 
ning or open to future adjustment or liquida- 
tion. Open account, in legal as well as in or- 
dinary language, means an indebtedness sub- 
ject to future adjustment, and which may be 
reduced or modified by proof. James v. Led- 
erer-Strauss & Co., 233 P. 187, 139, 32 Wyo. 
877; Scofield v. Lilienthal (Tex. Civ. App.) 
268 S. W. 1047, 1049; Connor Live Stock Co. 
v. Fisher, 32 Ariz. 80, 255 P, 996, 997, 57 A. 
L. R. 196; Griggs-Paxton Shoe Co. v. A. Fried- 
heim & Bro., 131 S. E. 620, 624, 183 S. C. 458; 
Sabin v. Blake-McFall Co. (C. ©. A. Or.) 223 
F. 501, 504; Nisbet v. Lawson, 1 Ga. 275; 
Gayle v, Johnston, 72 Ala. 254, 47 Am. Rep. 
405; McCamant v. Batsell, 59 Tex. 368; Pur- 
vis v. Kroner, 18 Or. 414, 23 P. 260. An open 
account can become an account stated only 
by the debtor’s admission of liability, or fail- 
` ure to deny liability for a reasonable time 
after receipt of account. Brooks v., White, 
122 8. E. 561, 187 N. C. 656. l 


—Public accounts. The accounts kept by off- 
cers of the nation, state, or kingđom, of the 
receipt and expenditure of the revenues of the 
government. 


ACCOUNT, or ACCOUNT RENDER. In 
practice. “Account,” sometimes called “ac- 
count render,’ was a form of action at com- 
mon law against a person who by reason of 
some fiduciary relation (as guardian, bailiff, 
receiver, etc.) was bound to render an ac- 
count to another, but refused to do so. Fitzh. 
Nat. Brev. 116; Co. Litt. 172; Griffith v. Will- 
ing, 3 Bin. (Pa.) 317; Travers v. Dyer, 24 Fed. 
Cas. 142; Stevens v. Coburn, 71 Vt. 261, 44 
Atl. 354; Portsmouth v. Donaldson, 32 Pa. 
202, 72 Am. Dec. 782, 

In England, this action early fell into dis- 
use; and as it is one of the most dilatory and 
expensive actions known to the law, and the 
parties are held to the ancient rules of plead- 
ing, and no discovery can be obtained, it nev- 
er was adopted to any great extent in the 
United States. But in some states this action 
was employed, chiefly because there were no 
chaneery courts in which a bill for an ac- 
counting would lie. The action is peculiar in 
the fact that two judgments are rendered, a 
preliminary judgment that the defendant do 
account with the plaintiff (quod computet) 
and a final judgment (quod recuperet) after 
the accounting for the balance found due. 
Field v. Brown, 146 Ind. 293, 45 N. E. 464; 
Travers v. Dyer, 24 Fed. Cas. 142, 


ACCOUNT-BOOK. A book kept by: a-mer- 
chant, trader, mechanic, or other person, in 
whieh are entered from time to time the 
transactions. of. his:trade or business, Such 


ques accouple, neyer married, 
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books, when regularly kept, may be admit- 
ted in evidence. Greenl. Ev. §§ 115-118. 


ACCOUNT IN BANK. See Bank Account. 


ACCOUNTABLE. Subject to pay; responsi- 
ble; liable. Where one indorsed a note “A. 
C. accountable,” it was held that, under this 
form of indorsement, he had waived demand 
and notice. Furber v. Caverly, 42 N. H. 74. 


ACCOUNTABLE RECEIPT. An instrument 
acknowledging the receipt of money or per- 
sonal property, coupled with an obligation 
to account for or pay or deliver the whole 
or some part of it to some person. State v. 
Riebe, 27 Minn. 315, 7 N. W. 262. 


ACCOUNTANT. One who keeps accounts; a 
person skilled in keeping books or accounts; 
an expert in accounts or bookkeeping. See 
U. S. ex rel. Liebmann v, Flynn (D. C. N. Y.) 
16 F.(2d) 1006, 1007; Frazer v. Shelton, 150 
N. E. 696, 701, 320 Ill. 253, 43 A. L. R. 1086. 
A person who renders an account. When 
an executor, guardian, etc., renders an ac- 
count of the property in his hands and his 
administration of the trust, either to the 
beneficiary or to a court, he is styled, for the 
purpose of that proceeding, the “accountant.” 


ACCOUNTANT GENERAL, or ACCOMPT. 
ANT GENERAL. An officer of the court of 
chaneery, appointed by act of parliament to 
receive all money lodged in court, and to 
place the same in the Bank of England for 
security. 12 Geo. I. e. 32; 1 Geo. IV. ce. 35; 
15 & 16 Vict. e. 87, §§ 18-22, 39. See Daniell, 
Ch. Pr, (4th Ed.) 1607 et seq. The office, how- 
ever, has been abolished by 35 & 36 Vict. c. 44, 
and the duties transferred to her majesty’s 
paymaster general, 


ACCOUNTANTS, CHARTERED. Persons 
skilled in the keeping and examination of 
accounts, who are employed for the purpose 
of examining and certifying to the correct- 
ness of accounts of corporations and others. 
The business is usually carried on by corpo- 
rations. See Auditor. 


ACCOUNTING. The making up and rendi- 
tion of an account, either voluntarily or by 
order of a court. Buxton vy. Edwards, 134 
Mass. 567, 578. In the latter case, it imports 
a rendition of a judgment for the balance as- 
certained to be due. Apple v. Smith, 190 P. 8, 
10, 106 Kan. 717. The term may include pay- 
ment of the amount due. Pyatt v. Pyatt, 46 
N. J. Eq. 285, 18 A. 1048. 


ACCOUNTS RECEIVABLE. Contract obli- 
gations owing to a person on open account. 
West Virginia Pulp & Paper Co. v. Karnes, 
120 S. E. 321, 322, 137 Va. 714; State ex rel. 
Globe-Democrat Pub. Co. v, Gehner, 316 Mo. 
694, 294 S. W. 1017, 1018, 


ACCOUPLE.: To ‘unite; to marry, Ne un- 
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ACCREDIT. In international. law. (1) To 
acknowledge; to receive as an envoy in his 
public character, and give him credit and 
rank. accordingly. Burke. (2) To send with 
credentials as an envoy, Webst. Dict. This 
latter use is now the accepted one. 


ACCREDULITARE. I. Lat. In old rec- 
ords, To purge an offense by oath. Blount; 
- Whishaw. 


ACCRESCERE. In the civil and old English 
law. To grow to; to increase; to pass to, and 
become united with, as soil to land per allu- 
vionem. Dig. 41, 1, 30, pr. The term is used 
in speaking of islands which are formed in 
rivers by deposit ; Calvinus, Lex.; 3 Kent 428. 
It is used in a related sense in the common- 
law phrase jus accrescendi, the right of sur- 
vivorship; 1 Washb. R. P. 426. 


In Pleading 


To commence; to arise; to accrue. Quod 
actio non accrevit infra sex annos, that the 
action did not accrue within six years; 3 Chit. 
Pl, 914. 


ACCRETION. The act of growing to a thing; 
usually applied to the gradual and imper- 
ceptible accumulation of land by natural 
causes, as out of the sea or a river. Accre- 
tion of land is of two kinds: 
e., by the washing up of sand or soil, so as to 
form firm ground; or by dereliction, as when 
the sea shrinks below the usual water-mark. 

The increase of real estate by the addition 
of portions of soil, by gradual deposition 
through the operation of natural causes, to 
that already in possession of the owner. 2 
Washb. Real Prop. 451. Jefferis v. East Oma- 
ha Land Co., 1384 U. S. 178, 10 Sup. Ct. 518, 
33 L. Ed. 872; New Orleans v. United States, 
10 Pet. 662, 717, 9 L. Ed. 573; Baumhart v. 
McClure, 153 N. E. 211, 21 Ohio App. 491; 
Irvin v. Crammond, 108 N. E. 539, 540, 58 Ind. 
App. 540; Bigelow v. Herrink, 205 N, W. 431, 
533, 200 Iowa, 880; Lammers v. Nissen, 4 Neb. 
245; Mulry v. Norton, 100 N. Y. 424, 3 N. B. 
581, 53 Am. Rep. 206; Nebraska v. Iowa, 143 
U. S. 359, 12 S. Ct. 396, 36 L. Ed. 186; Ewing 
v. Burnet, 11 Pet. 41, 9 L. Ed. 624; St. Louis, 
ete., R. Co. v. Ramsey, 53 Ark. 314, 13 S. W. 
931, 8 L. R, A. 559, 22 Am. St. Rep. 195; 51 L. 
R. A. 425, n. 


As used in a mortgage on cattle, with all increase 
thereof and accretions thereto, the word ‘‘accre- 
tions’ is not confined to the results of natural 
growth, but includes the additions of parts from 
without, 1i. e, of cattle subsequently added to the 
herd. Stockyards Loan Co. v. Nichols (C. C. A. 
OkL) 248 F. 611, 513, 1 A. L. R. T. 


See Accrue; 
tion. 


Avulsion; Alluvion; Relic- 


In the Civil Law 


The right of heirs or legatees to unite or 
aggregate with their shares or portions of the 
estate the portion of any co-heir or legatee 
who refuses to accept it, fails to comply with 


By alluvion, i. ` 


ACCRUE 


á condition, becomes incapacitated to inherit, 
or dies before the testator. In this case, his 
portion is said to be-“vacant,” and is added 
to the corpus of the estate and divided with 
it, the several shares or portions of the other 
heirs or legatees being thus increased by ‘“ac- 
cretion.” Anderson v. Lucas, 204 S. W. 989, 
993, 140 Tenn. 336; Emeric v. Alvarado, 64 
Cal. 529, 2 P. 418; Succession of Hunter, 45 
La. Ann. 262, 12 So. 312. Under a deed of 
trust: Miller v. Douglass, 213 N. W. 320, 322, 
192 Wis. 486. 


ACCROACH. To encroach; to exercise pow- 
er without due authority. 

To attempt to exercise royal power. 4 BI. 
Comm. 76. A knight who forcibly assaulted 
and detained one of the king’s subjects till 
he paid him a sum of money was held to have 
committed treason, on the ground of accroach- 
ment. 1 Hale, P. C. 80. 


In French Law 
To delay. Whishaw. 
ACCROCHER. Fr. In French law. To de- 


lay; retard; put off, Accrocher un procès, 
to stay the proceedings in a suit. 


ACCRUAL, CLAUSE OF. 
Clause of. 


See Accruer, 


ACCRUAL BASIS. Books are kept on an ac- 
erual rather than cash basis where books 
show sales by accounts receivable and pur- 
chases by accounts payable, and set up in- 
ventories at beginning and end of year. Con- 
solidated Tea Co. v. Bowers (D. C. N. Y.) 19 
F.(2d) 382. 


ACCRUE. To grow to; to be added to; to 
attach itself to; as a subordinate or acces- 
sory claim or demand arises out of, and is 
joined to, its principal; thus, costs accrue to 
a judgment, and interest to the principal debt. 

The term is also used of independent or 
original demands, and then means to arise, 
to happen, to come into force or existence; 
to vest; as in the phrase, “The right of ac- 
tion did not accrue within six years.” Amy 
y. Dubuque, 98 U. S. 470, 476, 25 L. Ed. 228; 
Grand Lodge, Colored Knights of Pythias of 
Texas, v. Hill (Tex. Civ. App.) 277 8. W. 797, 


- 798; Henderson v. Fielder, 215 S, W. 187, 188, 


185 Ky. 482; Oklahoma Farm Mortgage Co. 
v. Jordan, 168 P. 1029, 1030, 67 OKI. 69; Eis- 
ing v. Andrews, 66 Conn. 58, 33 A. 585, 50 
Am. St. Rep. 75; Napa State Hospital v. 
Yuba County, 188 Cal. 378, TL P. 450. A 
cause of action accrues when suit may be com- 
menced for a breach of contract. Amy vV. 
Dubuque, 98 U. 8. 470, 25 L. Ed. 228; Inter- 
national-Great Northern R. Co. v. Texas Co., 
(Tex. Civ. App.) 280 S. W. 282, 285, It is 
distinguished from sustain; Adams v. Brown, 
4 Litt. (Ky.) 7; and from owing; 6 C. B. N. 
S. 429; Gross v. Partenheimer, 159 Pa. 556, 
28 A. 370: but see Cutcliff v. McAnally, 88 
Ala. 507, 7 So. 381; Fay v. Holloran, 35 


ACCRUER 


Barb. (N. Y.) 295; it is also distinguished 
from arise; State v. Circuit Court of Waus- 
hara County, 162 N. W. 486, 437, 165 Wis. 387; 
but see Board of Com’rs of Lea County v. 
Board of Com’rs of Chaves County, 169 P. 
306, ‘308, 28 N. M. 469. The word accrued, 
as used in reference to contracts in which 
process may be sent out of the country to be 
‘served, has reference to the place where the 
contract was made and executed. Phelps v. 
McGee, 18 Ill. 155, 158. 


ACCRUER (or ACCRUAL), CLAUSE OF. 
An express clause, frequently occurring in the 
case of gifts by deed or will to persons as ten- 
ants in common, providing that upon. the 
death of one or more of the beneficiaries his 
or their shares shall go to the survivor or 
survivors. Brown, The share of the dece- 
dent is then said to acerue to the others. 


ACCRUING. Inchoate; in process of matur- 
ing. That which will or may, at a future 
time, ripen into a vested right, an available 
demand, or an existing cause of action. 
Cochran v. Taylor, 13 Ohio St. 382. 


ACCRUING COSTS. Costs and expenses in- 
curred after judgment. 
ACCRUING 


INTEREST. Running or ac- 


cumulating interest, as distinguished from ac- 


crued or matured interest; interest daily ac- 
cumulating on the principal debt but not yet 
due and payable. Gross v. Partenheimer, 159 
Pa. 556, 28 A. 870. 


ACCRUING RIGHT. One that is increasing, 
enlarging, or augmenting. Richards v. Land 
Co., 54 F. 200, 4 C. C. A. 290. 


ACCT. An abbreviation for “account,” of 
such universal and immemorial use that the 
courts will take judicial notice of its mean- 
ing. Heaton v. Ainley, 108 Iowa, 112, 78 N. 
W. 798. 


ACCUMULATED SURPLUS. In statutes 
relative to the taxation of corporations, this 
term refers to the fund which the company 
has in excess of its capital and liabilities, 
Trenton Iron Co. v. Yard, 42 N. J. Law, 357; 
People’s, F. Ins. Co. v. Parker, 34 N. J. Law, 
479, 35 N. J. Law, 575; Mutual Ben. L. Ins. 


Co. v. Utter, 34 N. J. Law, 489; Mills v. Brit- ` 


ton, 64 Conn. 4, 29 A. 231, 24 L. R. A. 586; 
Equitable Guarantee & Trust Co. v, Rogers, 
44 A. 789, 7 Del. Ch. 398. See Earnings. 


ACCUMULATIGNS. When an executor or 
pther trustee masses the rents, dividends, and 
other income which he receives, treats it as 
a capital, invests it, makes a new capital of 
„the income derived therefrom, invests that, 
and so on, he is said to accumulate the fund, 
and the. capital and accrued income thus pro- 
cured constitute accumulations. Hussey: v. 
Sargent, 116 Ky. 58, 75 S. W. 211; In re 
Rogers’. Estate, 179 Pa: 609,36 A. 340.3. Thorn 
v: De Breéteuil, 86 App. Div. 405, 83. N. Y. 8S. 


. Cleveland v. Brown, 141 Ga, 829, 82 S. E. 243; 
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349. Testamentary trusts held not to provide 
for accumulation beyond statutory periods: 
Henderson v. Henderson, 97 So. 353, 361, 210 
Ala. 73; Swain v. Bowers, 91 Ind. App. 307, 
158 N. E. 598, 604; In re Hartman’s Estate, 
215 N. Y. S. 802, 806, 126 Misc. 862. See Per- 
petuity: 


ACCUMULATIVE. That which accumulates, 
or is heaped up; additional. Said of several 
things heaped together, or of one thing added 
to another. 


ACCUMULATIVE JUDGMENT. Where a 
person has already been convicted and sen- 
tenced, and a second or additional judgment 
is passed against him, the execution of which 
is postponed until the completion of the first 
sentence, such second judgment is said to be 
accumulative. . . 

As to accumulative “Legacy,” see that title. 


Accusare nemo se debet, nisi coram Deo. No 
one is bound to accuse himself, except before 
God. See Hardres, 139. 


ACCUSATION. A formal charge against a 
person, to the effect that he is guilty of a 
punishable offense, laid before a court or mag- 
istrate having jurisdiction to inquire into the 
alleged crime. Coplon v. State, 73 So, 225, 
228,15 Ala. App. 831. See Accuse. 


A neglect to accuse may in some cases be consid- 
ered a misdemeanor, or misprision (which see); 1 
Brown, Civ. Law 247; 2 id. 389; Inst. lib. 4, tit. 18. 

For “accusation” as equivalent to common-law in- 
formation, or to indictment or presentment, see 
Gilbert vy. State, 17 Ga. App. 148, 86 S. E. 415, 416; 
Flint 
v. State, 12 Ga. App. 169, 76 S. E. 1082, 1033; ag in- 
cluding warrant, Cox v. Dorsey, 152 Ga. 682, 110 S. 
E. 236. 


Accusator post rationabile tempus non est 
audiendus, nisi se bene de omissione excusaverit. 
Moore, 817. An accuser ought not to be heard 
after the expiration of a reasonable time, un- 
less he can account satisfactorily for the de- 
lay. 


ACCUSATORY PART. The “accusatory 
part’ of an indictment is that part where 
the offense is named. Deaton v. Common- 
wealth, 295 S. W. 167, 168, 220 Ky. 348. 


ACCUSE. To bring a formal charge against 
a person, to the effect that he is guilty of a 
erime or punishable offense, before a court 
or magistrate having jurisdiction to inquire 
into the alleged crime. People v. Frey, 112 
Mich, 251, 70 N. W. 548; People v. Braman, 
80 Mich. 460; Castle v. Houston, 19 Kan. 426, 
27 Am, Rep. 127; Gordon v. State, 102 Ga. 
673, 29 S. E. 444; Pen“ Code Texas, 1895, art. 
240. a 

In its popular ‘sense “accusation” applies 
to all derogatory charges ‘or. imputations, 
whether or not they relate to-a punishable le- 
gal offense, and: however made, whether: oral- 
ly; by newspaper; or otherwise. State-v. Pat- 
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terson, '196°S. W. 3, B, 271 Mo. 99; State v. 
South, 5 Rich. Law (S. C.) 489; Com. v. An- 
drews, 132 Mass. 263; People v. Braman, 30 
Mich. 460. But in legal phraseology, it is lim- 
ited to such accusations og have taken shape 
in a prosecution. United States v. Patterson, 
150 U. S, 65, 14 Sup. Ct. 20, 37 L. Ed. 999. 


ACCUSED. The person against whom an ac- 
cusation is made; one who is charged with a 
crime or misdemeanor. See People v. Bra- 
man, 30 Mich. 468. The term cannot be said 
to apply to-a defendant in a civil action; 
Castle v. Houston, 19 Kan. 417, 37 Am. Rep. 


127; and see Mosby v. Ins. Co., 31 Gratt. (Va) - 


629. 

“Accused” is the generic name for the de- 
fendant in a criminal case, and is more appro- 
priate than either “prisoner” or “defendant.” 
1 Car, & K, 131. 


ACCUSER. The person by whom an accusa- 
tion is made. 


ACCUSTOMED. Habitual;. often used; syn- 
onymous with usual; Farwell v. Smith, 16 N. 
J. Law, 133. 


ACEPHALI. The levelers in the reign of 
Hen. I., who acknowledged no head or supe- 
rior, Leges H. 1; Cowell. Also certain an- 
cient heretics, who appeared about the be- 
ginning of the sixth century, and asserted 
that there was but one substance in Christ, 
and one nature. Wharton; Gibbon, Rom. 
Emp. ch. 47. 


ACEQUIA. In Mexican law. A ditch, chan- 
nel, or canal, through which water, diverted 
from its natural course, is conducted, for use 
in irrigation or other purposes. 

Where irrigation is necessary, as in New 
Mexico, there is much legislation respecting 
public ditches and streams, and those used for 
the purpose of irrigation are declared to be 
“public ditches or acequias”. Comp. L. N. 
Mex. tit. 1, c. 1, § 6 (Comp. St. 1929, §§ 151~ 
401). ' 


ACHAT, also ACHATE, ACHATA, ACHET. 
In French law. A purchase or bargain. Cow- 
ell, 


It is used {n some of our law-books, as well as 
achetor, a purchaser, which in some ancient stat- 


utes means purveyor. Stat. 36 Edw. III; Merlin, 
Répert. 
ACHERSET. In old English law. A meas- 


ure of grain, conjectured to have been the 
same with our quarter, or eight bushels, 
Cowell. 


ACKNOWLEDGE. To. own, avow, or ad- 
mit; to confess; to recognize one’s acts, and 
assume the responsibility therefor. 


ACKNOWLEDGMENT. In conveyancing. 
The act by which a party who has executed 
an instrument of conveyance as grantor goes 
before a competent officer or court, and de- 
clares or acknowledges the same as his gen- 


ACKNOWLEDGMENT 


uine and voluntary act and deed. The certifi-._ 
cate of the officer on such instrument that it 
has been so acknowledged. Bristol v. Buck, 
201 App. Div. 100, 194 N. Y. S. 53, 55; Herron 
v. Harbour, 75 OK1. 127, 182 P. 243, 244, 29 A. 
L. R. 905; Rasmussen v. Stone, 30 N. D. 451, 
152 N. W. 809, 810; Billington v. Dunn, 217 
Ky. 164, 289 S. W. 213, 214; Rogers v. Pell, 
154 N. Y. 518, 49 N. E. 75; Strong v. United 
States (D. C.) 34 F. 17; In re Virgin (D. C. 
Ga.) 224 F. 128, 130; Williford v. Davis, 106 
OE]. 208, 232 P. 828, 831; Burbank v. Ellis, 7 
Neb. 156. 

The term is also used of the act of a person 
who avows or admits the truth of certain 
facts which, if established, will entail a civil 
liability upon him. Thus, the debtor’s ac- 
knowledgment of the creditors demand or 
right of action will toll the statute of limita- 
tions. Ft. Scott v. Hickman, 112 U. S. 150, 
163, 5 Sup. Ct. 56, 28 L. Ed. 686; Wade v. 
Sheehan (Tex. Civ. App.) 226 8. W, 444; York 
v. Hughes (Tex. Civ. App.) 275 S. W. 229, 231; 
Hayes Pump & Planter Co. v. Taylor, 114 
Kan. 380, 219 P. 258, 259; Nixon v. Ramsey, 
40 Cal. App. 240, 180 P. 649, 650; Olatmanns v. 
Glenn, 78 OEKl. 70, 188 P. 886, 888; Taylor v. 
Desoto Lumber Co., 187 Miss. 829, 102 So. 260, 
261; Wenz v. Wenz, 222 Mass. 314, 110 N. É. 
969. Admission is also used in this sense. 
Roanes v. Archer, 4 Leigh (Va.) 550. To de- 
note an avowal of criminal acts, or the con- 
cession of the truth of a criminal charge, the 
word “confession” seems more appropriate. 


Of a Child 


An avowal or admission that the child is 
one’s own; recognition of a parental relation, 
either by a written agreement, verbal declara- 
tions or statements, by the life, acts, and con- 
duct of the parties, or any other satisfactory 
evidence that the relation was recognized and 
admitted. In re Spencer (Sur.) 4 N. Y. S. 395; 
In re Hunt’s Estate, 86 Hun, 232, 33 N. Y. S. 
256; Blythe v. Ayres, 96 Cal. 532, 31 P. 915, 
19 L. R. A, 40; Bailey v. Boyd, 59 Ind. 292. 


The “public acknowledgment” of paternity, un- 
der Civ. Code Cal. § 230, is the opposite of private 
acknowledgment, and means the same kind of ac- 
knowledgment a father would make of his legiti- 
mate child. In ré Baird’s Estate, 193 Cal. 225, 223 
P. 974, 994. 

In General 


—Acknowledgment money. A sum paid in some 
parts of England by copyhold tenants on the 
death of their lords, as a recognition of their 
new lords, in like manner as money is usually 
paid on the attornment of tenants. Cowell; 
Blount. Called a fine by Blackstone; 2 Bla. | 
Com. 98, 


—Separate acknowledgment. An acknowledg- 
ment of a deed or other instrument, made by 
a married woman, on her examination by the 
officer separate and apart from her husband. 
Hutchinson v. Stone, 79 Fla. 157, 84 Se. 4651, 
154, 


ACOLYTE 


_ACOLYTE. An inferior church servant, who, 
next under the sub-deacon, follows and waits 
upon the priests and deacons, and performs 
the offices of lighting the candles, carrying the 
bread and wine, and paying other servile at- 
tendance. Spelman; Cowell. 


ACQUAINTED. Having personal knowledge 
of. Kelly v. Calhoun, 95 U. S. 710, 24 L. Ed. 
544, Acquaintance expresses less than fa- 
miliarity; In re Carpenter’s Estate, 94 Cal. 
406, 29 P. 1101. It is “familiar knowledge” ; 
Wyllis v. Haun, 47 Iowa, 614; Chauvin v. 
Wagner, 18 Mo. 531. To be “personally ac- 
quainted with,” and to “know personally,” are 
equivalent terms; Kelly v. Calhoun, 95 U. 8. 
710, 24 L. Ed. 544. When used with reference 
to a paper to which a certificate or affidavit is 
attached, it indicates a substantial knowl- 
edge of the subject-matter thereof. Bohan v. 
Casey, 5 Mo. App. 101; U. S. v. Jones, 14 
` Blatchf. 90, Fed. Cas. No. 15,491. 


ACQUEREUR. In French and Canadian 
law. One who acquires title, particularly to 
immovable property, by purchase. 


ACQUEST. An estate acquired newly, or by 
purchase. 1 Reeve, Eng. Law, 56. 


ACQUETS. In the civil law. Property which 
has been acquired by purchase, gift, or other- 
wise than by succession. Immovable proper- 
ty which has been acquired otherwise than by 
succession, Merl. Répert. 

Profits or gains of property, as between 
husband and wife. Civil Code La. art, 2402, 
The profits of all the effects of which the hus- 
band has the administration and enjoyment, 
either of right or in fact, of the produce of the 
joint industry of both husband and wife, and 
of the estates which they may acquire during 
the marriage, either by donations made joint- 
ly to them both, or by purchase, or in any 
other similar way, even though the purchase 
be only in the name of one of the two, and not 
of both. See Community; Conquéts. 


ACQUIESCE. To give an implied consent to 
a transaction, to the accrual of a right, or to 
any act, by one’s mere silence, or without ex- 
press assent or acknowledgment. Matthews 
v. Murchison (C. C.) 17 F. 760; Cass County 
v. Plotner, 149 Ind. 116, 48 N. E. 685; Scott v. 
Jackson, 89 Cal. 258, 26 P. 898. 


ACQUIESCENCE. A silent appearance of 
consent. Worcester, Dict. Dartnell v. Bid- 
well, 115 Me. 227, 98 A. 748, 745, 5 A. L. R. 
1320; Dwight v. City of Des Moines, 174 Iowa, 
178, 156 N. W. 336, 338. 
_ Failure to make any objections. 2 Phil. 
117; 8 Ch. Div. 286; Scott v. Jackson, 89 Cal. 
258, 26 P. 898; State ex rel. Bankers’ Life 
Co. of Des Moines, Iowa, v. Reynolds, 277 Mo. 
14, 208 S. W. 618, 621. Submission to an act 
of which one had knowledge. See Pence v. 
Langdon, 99 U. S..578, 25 L., Bd. 420.. It im- 
ports full knowledge; ‘Rabe v. Dunlap, 51,N. 
J. Eq. 40, 25 A. 959; Kent v. Mining Co.,..78 
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N. Y. 159; Union Cemetery Co. v. Jackson, 
188 Ala. 599, 65 So. 986, 988, 


It is to be distinguished from avowed consent, on 
the one hand, and from open discontent or opposi- 
tion, on the other. 


It arises where a person who knows that he 
is entitled to impeach a transaction or enforce 
a right neglects to do so for such a length 
of time that, under the circumstances of the 
case, the other party may fairly infer that he 
has waived or abandoned his right. City of 
Rome v. Reese, 91 S. E. 880, 882, 19 Ga. App. 
559; Scott v. Jackson, 89 Cal. 258, 26 P. 898; 
Lowndes v. Wicks, 69 Conn. 15, 36 A. 1072; 
Norfolk & W. R. Co. v. Perdue, 40 W. Va. 
442, 21 S. E. 755. 


Acquiescence and laches are cognate but not 
equivalent terms. The former is a submission to, 
or resting satisfied with, an existing state of things, 
while laches implies a neglect to do that which the 
party ought to do for his own benefit or protection. 
Hence laches may be evidence of acquiescence. 
Laches, imports a merely passive assent, while ac- 
quiescence implies active assent. QOcmulgee River 
Lumber Co. v, Ocmulgee Valley R. Co. (D. C. Ga.) 
251 F. 161, 162; Rodick v. Pineo, 120 Me. 160, 113 A. 
45, 47; Lux v. Haggin, 69 Cal, 255, 10 P. 674, 678; 
Kenyon v. National Life Ass’n, 39 App. Div. 276, 57 
N. Y. S. 60; Johnson-Brinkman Commission Co. v. 
Missouri Pac. R. Co., 126 Mo, 345, 28 S, W. 870, 26 L. 
R. A. 840, 47 Am. St. Rep. 675. 

“Acquiescence” is synonymous with “abandon- 
ment”; Sclawr v. City of St. Paul, 132 Minn. 238, 
156 N. W. 283, 284; and is distinguished from “‘ad- 
mission”; Saunders v. Busch-Everett Co., 138 La. 
1049, 71 So. 153, 154; People v. Nitti, 312 Ill, 78, 143 
N. E. 448, 455; and from “ratification” and “es- 
toppel in pais”; Marion Sav. Bank v. Leaby, 200 
Iowa, 220, 204 N. W. 456, 458; but see Murray v. 
Smith, 152 N. Y. S. 102, 108, 166 App. Div. 528. 


See Admission; 
Ratification. 


Confession; Estoppel ; 


ACQUIETANDIS PLEGIIS. A writ of jus- 
tices, formerly lying for the surety against 
a creditor who refuses to acquit him after 
the debt has been satisfied. Reg. of Writs 
158; Cowell; Blount. 


ACQUIRE. In the law of contracts and of 
descents. To become the owner of property ; 
to make property one’s own. Ex parte Oka- 
hara, 191 Cal. 353, 216 P. 614, 618; Sandlin v. 
Maury Nat. Bank, 210 Ala. 349, 98 So. 190, 
191; Spofford v. Rose, 145 Tenn. 588, 237 S. 
W. 68, 71; Martin v. Raleigh State Bank, 
146 Miss. 1, 111 So. 448, 450, 51 A. L. R. 442; 
Wulzen v. San Francisco, 101 Cal. 15, 35 P. 
353, 40 Am. St. Rep. 17. To gain permanent- 
ly. Parker v. Schrimsher (Tex. Civ. App.) 
172 S. W. 165, 169; Rogers v. Rogers (D. C. 
Okl.) 263 F. 160, 161: Lee y. Lee, 112 Tex. 
392, 247 S. W. 628, 832. , 

It is regularly applied to a permanent ac- | 
quisition. A man is said to obtain or procure 
a mere temporary acquisition. But. ‘acquire’ 
is sometimes. used in the sense of “procure,” 
Jolly y. McCoy, 36 Cal. App.. 479, 172 P..618, 
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619; it does not necessarily mean that title 
has passed, Godwin v. Tuttle, 70 Or. 424, 
141 P. 1120, 1122; State v. District Court of 
` Third Judicial Dist. in and for Granite Coun- 
ty, 79 Mont. 1, 254 P. 868, 865. It has been 
held to include a taking by devise, Santa 
Clara Female Academy v. Sullivan, 116 Ill. 
375, 6 N. E. 188, 56 Am. Rep. 776; and by be- 
quest, U. S. v. Merriam, 44 S. Ct. 69, 70, 263 
U. S. 179, 68 L. Ed. 240, 29 A. L. R. 1547. 


ACQUIRED. Coming to an intestate in any 
other way than by gift, devise, or descent 
from a parent or the ancestor of a parent. 
In re Miller's Will, 2 Lea (Tenn.) 54. 


ACQUIRED RIGHTS. Those which a man 
does not naturally enjoy, but which are owing 
to his own procurement, as sovereignty, or 
the right of commanding, or the right of prop- 
erty. Borden v. State, 11 Ark. 519, 527, 44 
Am. Dec. 217. 


ACQUISITION. The act of becoming the 
owner of certain property; the act by which 
one acquires or procures the property in any- 
thing. Used also of the thing acquired. 
Johnson v. Turnholt, 199 Iowa, 1331, 208 N. 
W. 715; Federal Trade Commission vV, 
Thatcher Mfg. Co. (C. C. A. Wash.) 5 F.(2d) 
615, 620; Hartigan v. City of Los Angeles, 
170 Cal. 318, 149 P. 590, 592. 


Original acquisition is that by which a man 
secures & property in a thing which is not at 
the time he acquires it, and in its then exist- 
ing condition, the property of any other in- 
dividual It may result from occupancy; 2 
Kent, 289; accession; 2 Kent, 293; intellec- 
tuai labor—namely, for inventions, which are 
secured by patent rights; and for the au- 
thorship of books, maps, and charts, which is 
protected by copyrights; 1 Bouv. Inst. 508, n. 


Derivative acquisitions are those which are 
procured from others. Goods and chattels 
may change owners by act of law in the cases 
of forfeiture, succession, marriage, judgment, 
insolvency, and intestacy; or by act of the 
parties, as by gift or sale. 

An acquisition may result from the act of 
the party himself, or those who are in his 
power acting for him, as his children while 
minors; Gale v. Parrot, 1 N. H. 28. See Dig. 
41. 1, 53; Inst. 2. 9. 3. f 

See Accession. 


ACQUIT. To release, absolve, or discharge 
one from an obligation or a liability; or to 
legally certify the innocence of one charged 
with crime. Dolloway v. Turrill, 26 Wend. 
(N. Y.) 383, 400. 


ACQUIT À CAUTION. In French law. Cer- 
tain goods pay higher export duties when ex- 
ported to a foreign country than when they 
are destined for another French port. In 
order to prevent fraud, the administration 
compels the shipper of goods sent from one 
French port to another to give security that 
Bui.Law Dict. (3p Ep.)—3 
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such goods shall not be sent to a foreign 
country. The certificate which proves the 
receipt of the security is called “acequtt è cau- 
tion.” Argles, Fr. Merc. Law, 543. 


ACQUITMENT. See Absolution. 


ACQUITTAL. 
tn Contracts 


A release, absolution, or discharge from an 
obligation, liability, or engagement. 


According to Lord Coke, there are three kinds of 
acquittal, namely: by deed, when the party releas- 
es the obligation; by prescription; by tenure; Co. 
Litt. 100 a, . 


In Criminal Practice | 


The legal and formal certification of the 
innocence of a person who has been charged 
with crime; a deliverance or setting free a 
person from a charge of guilt. 

In a narrow sense, it is the absolution of a 
party accused on a trial before a traverse ju- 
ry. Thomas v. De Graffenreid, 2 Nott & McC. 
(5. C.) 143; Teague v. Wilks, 3 McCord (S. 
C.) 461. Properly speaking, however, one is 
not acquitted by the jury but by the judg-. 
ment of the court. Burgess v. Boetefeur, 7 
Man. & G. 481, 504; People v. Lyman, 53 App. 
Div. 470, 65 N. Y. S. 1062; People v. Rogers, 
170 N. Y. S. 86, 87, 102 Misc. Rep. 437. And 
he may be legally acquitted by a judgment 
rendered otherwise than in pursuance of a 
verdict, as where he is discharged by a mag- 
istrate because of the insufficiency of the evi- 
dence, or the indictment is dismissed by the 
court or a nol. pros, entered. State v. Hart, 
101 A. 278, 280, 90 N. J. Law, 261, L. R. A. 
1917F, 985; Junction City v. Keeffe, 40 Kan. 
275, 19 P. 735; People v. Lyman, 65 N. Y. 
S. 1062, 58 App. Div. 470; Lee v. State, 26 
Ark. 260, 7 Am. Rep. 611; Morgan County Y. 
Johnson, 31 Ind. 463. But compare State v. 
Smith, 170 N. ©. 742, 87 S. E. 98, 99; Wilson 
v. Com, 3 Bush (Ky.) 105; State v. 
Champeau, 52 Vt. 313, 315, 36 Am. Rep. 754. 
The unnecessary discharge of the jury with- 
out the consent of the accused after it has 
been sworn may constitute an acquittal. 
Riley v. Commonwealth, 190 Ky. 204, 227 S. 
W. 146, 147. Acquittal discharges from guilt, 
pardon only from punishment. Younger v. 
State, 2 W. Va. 579, 98 Am. Dec. 791. 


Acquitials in fact are those which take 
place when the jury, upon trial, finds a ver- 
dict of not guilty. 


Acquitials in law are those which take 
place by mere operation of law; as where a 
man has been charged merely as an acces- 
sory, and the principal has been acquitted. 
2 Co. Inst. 364. Compare State v. Walton, 186 
N. C. 485, 119 S. E. 886, 888. 

See Jeopardy; Autrefois Acquit; Convict. 


In Feudal Law 


The obligation on the part of a mesne lord 
to protect his tenant from any claims, entries, 
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or molestations by lords paramount arising 
out of the services due to them by the mesne 
lord. See Co. Litt. 100g. 


ACQUITTANCE. In contracts. A written 
discharge, whereby one. is freed from an ob- 
ligation to pay money or perform a duty. It 
differs from a release in not requiring to be 
under seal. Pothier, Oblig. n. 781. See 3 
Salk. 298; Co. Litt. 212 a, 273 a; Milliken v. 
Brown, 1 Rawle (Pa.) 391. 


This word, though perhaps not strictly speaking 
synonymous with “receipt,” includes it. A receipt 
is one form of an acquittance; a discharge is 
another. A receipt in full is an acquittance, and 
a receipt for a part of a demand or obligation is an 
acquittance pro tanto. State v. Shelters, 51 Vt. 104, 
31 Am. Rep. 679. 


ACQUITTED. Released; absolved; purged 
of an accusation; judicially discharged from 
accusation; released from debt, etc. In- 
cludes both civil and criminal prosecutions. 
Dolloway v. Turrill, 26 Wend. (N. Y.) 388, 
399. See Acquittal. 


ACRE. A quantity of land containing 160 
square rods of land, in whatever shape. Serg. 
Land Laws Pa. 185; Cro. Eliz. 476, 665; 6 
Coke, 67; Poph. 55; Co, Litt. 5b. 

Originally the word “acre” (acer, aker, or 
Sax. ecer) was not used as a measure of land, 
or to signify any determinate quantity of 
land, but to denote any open ground, (latum 
quantumvis agrum,) wide champaisn, or 
field; which is still the meaning of the Ger- 
man acker, derived probably from the same 
source, and is preserved in the names of some 
places in England; as Castle Acre, South 
Acre, ete. Burrill. Originally a strip in the 
fields that was ploughed in the forenoon. 
Maitland, Domesday and Beyond, 387. 


ACRE FOOT. 325,850 gallons, or the amount 
of water which will cover one acre one foot 
in depth. Rowles v. Hadden (Tex. Civ. App.) 
210 $. W. 251, 258. 


ACRE RIGHT. ‘The share of a citizen of a 
New England town in the common lands. 
The value of the acre right was a fixed quan- 
tity in each town, but varied in different 
towns. A 1@-acre lot or right in a certain 
town was equivalent to 113 acres of upland 
and 12 acres of meadow, and a certain exact 
proportion was maintained between the acre 
right and salable lands.” Messages, etc., of 
the Presidents, Richardson, X, 230. 


ACREFIGHT, or ACRE. A camp or field 
fight; a sort of duel, or judicial combat, 
anciently fought by single combatants, Eng- 
lish and Scotch, between the frontiers of the 
two kingdoms with sword and lance.. Called 
“campfight,” and the combatants ‘“cham- 
pions,” from the open “acre” or field that was 
the stage of trial. Cowell. 


ACROMIAL PROCESS. ‘A polnt in- the 
region of the shoulder about‘ where the’ arm 
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joins or fits into the shoulder blade. Mus- 
kogee Electric Traction Co. v. Mueller, 184 
P. 51, 52, 39 OKI. 63. ‘ 


ACROSS. From side to side. Transverse 
to the length of. Hannibal & St. J. R. Co. 
v. Packet Co., 125 U. S. 260, 8 S. Ct. 874, 
31 L. Ed. 731; but see Appeal of Bennett’s 
Branch Imp. Co., 65 Pa. 242. It may mean 
over, Brown v. Meady, 10 Me. 391, 25 Am. 
Dec. 248; or “upon and along,” Mt. Vernon 
Telephone Co. v. Franklin Farmers’ Co-op. 
Telephone Co., 92 A. 934, 935, 113 Me, 46, 
Ann. Cas, 1917B, 649; or “upon,” Jefferson 
County v. Louisville & I. R. Co., 160 S. W. 502, 
504, 155 Ky. 810; or “within,” Quanah, A. 
& P. Ry. Co. v. Cooper (Tex. Civ. App.) 236 
S. W. 811, 812. See Comstock v. Van Deusen, 
5 Pick. (Mass.) 163, where a grant of a right 
of way across a lot of land was held not to 
mean a right to enter at one side, go partly 
across and come out at a place on the same 
side. And compare Brooklyn Heights R. Co. 
v. Steers, 106 N. E. 919, 920, 213 N. Y. 76, 
Ann. Cas. 1916C, 791; but see Holley v. State, 
63 So. 738, 9 Ala. App. 33. 


ACT, v. In Scotch practice. To do or per- 
form judicially; to enter of record. Surety 


“acted in the Books of Adjournal.” 1 
Broun, 4. . 
ACT, n. In its most general sense, this 


noun signifies something done voluntarily by 
a person; the exercise of an individual’s 
power; an effect produced in the external 
world by an exercise of the power of a per- 
son objectively, prompted by intention, and 
proximately caused by a motion of the will. 
In a more technical sense, it means some- 
thing done voluntarily by a person, and of 
such a nature that certain legal consequences 
attach to it. Duncan v. Landis, 106 F. 839, 
45 ©. C. A. 666; Y. & O. Coal Co. v. Paszka, 
152 N. E. 31, 32, 20 Ohio App. 248; Jefferson 
Standard Life Ins. Co. v. Myers (Tex. Com. 
App.) 284 S. W. 216, 218. Thus a grantor ac- 
knowledges the conveyance to be his “act and 
deed,” the terms being synonymous. 


In its general legal sense, the word may denote 
something done by an individual, as a private cit- 
izen, or as an officer; or by a body of men, as a 
legislature, a council, or a court of justice; includ- 
ing not merely physical acts, but also decrees, 
edicts, laws, judgments, resolves, awards, and de- 
terminations. Some genera] laws made by the Con- 
gress of the United States are styled joint resolu- 
tions, and these have the same force and effect as 
those styled acts. But see Hawes & Co. v. Trigg 
Co., 65 S. E. 538, 562, 119 Va. 165. Compare Herbring 
v. Brown, 180 P. 328, 330, 92 Or, 176; Decher v. 
Vaughan, 177 N. W. 388, 392, 209 Mich. 665. 


An instrument in writing to verify facts. 
Webster, Dict. 


It is used in this sense of the published acts of 
assembly, congress, etc. In a sense approaching 
this, it has been held in trials for treason that let-. 
ters and other written documents were acts;- 1 Fost, 
Cr. Cas, 198; 2 Stark. 116. ` ; 5 
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In the Civil Law 
An act is a writing which states in a legal 


form that a thing has. been said, done, or. 


agreed. Merl. Répert. 

Private acts are those made by private 
persons as registers in relation to their re- 
ceipts and expenditures, schedules, acquit- 
tances, and the like. 

Acts under private signature are those 
which have been made by private individ- 
uals under their hands. — 

Publio acts are those which have a public 
authority, and which have been made be- 
fore public officers, are authorized by a pub- 
lic seal, have been made public by the au- 
thority of a magistrate, or which have been 
extracted and been properly authenticated 
from public records. 


In Practice 


Anything done by a court and reduced to 
writing; a decree, judgment, resolve, rule, 
order, or other judicial proceeding. In Scotch 
law, the orders and decrees of a court, and 
in French and German law, all the records 
and documents in an action, are called “acts.” 


In Legislation 


A written law, formally ordained or passed 
by the legislative power of a state, called 
in England an “act of parliament,’ and in 
the United States an “act of congress,” or of 
the “legislature;” a statute. People v. Tip 
haine, 3 Parker, Cr. R. (N. Y.) 241; United 
States v. Smith, 27 Fed, Cas. 1167. 


Acts are either public or private. Public acts 
(also called general acts, or general statutes, or 
statutes at large) are those which relate to the com- 
munity generally, or establish a universal rule for 
the governance of the whole body politic. Private 
acts (formerly called special, Co. Litt. 126a) are 
those which relate either to particular persons (per- 
sonal acts) or to particular places (local acts), or 
which operate only upon specified individuals or 
their private concerns. Public acts are those which 
concern the whole community and of which courts 
of law are bound to take judicial notice. Burke v. 
New Orleans Ry, & Light Co., 63 So. 51, 54, 133 La. 
369; Chambers v. Atchison, T. & S. F. Ry. Co., 32 
Ariz. 102, 255 P. 1092, 1093. 

A “special” or “private” act is one operating only 
on particular persons and private concerns; a “lo- 
cal act” is one applicable only to a particular part 
of the legislative jurisdiction. Trumper y. School 
Dist. No. 55 of Musselshell County, 173 P. 946, 947, 
55 Mont. 90. < 

The words bill and law are frequently used syn- 
onymously with act, People v. City of Buffalo, 161 


N. Y. S. 706, 712, 175 App. Div. 218, but incorrectly; . 


Sedgwick County Com’rs v. Bailey, 13 Kan. 600; a 
bill being only the draft or form of the act pre- 
sented to the legislature but not enacted; South- 
wark Bank v. Com., 26 Pa, 446. “Act” does not in- 
clude ordinances or regulations made by local au- 
thorities, or even statutes having only a local ap- 
plication; People v, City of Buffalo, 157 N. Y. S. 
938, 940, 93 Misc. 275; although sometimes used in- 
terchangeably with “measure” and “law”; Whit- 
temore v. Terral, 215 S. W. 686, 687, 149 Ark. 493, 


ACT 


in Scotch Practice 


An abbreviation of actor, (proctor or ad- 
vocate, especially for a plaintiff or pursuer,) 
used in records. “Act. A. Alt. B.” an ab- 
breviation of Actor, A. Alter, B.; that is, for 
the pursuer or plaintiff, A., for the defender, 
B. 1 Broun, 336, note. . 


In General 


—Act hook. In Scotch practice. 
book of a court. 1 Swin. 81, 


The minute 


—Act in pais. An act done out of court, and 
not a matter of record. A deed or an assur- 
ance transacted between two or more private 
persons in the country, that,is, according to 
the old common law, upon the very spot to be 
transferred, is matter in pais, 2 Bl. Comm. 
294, 


—Act of attainder. A legislative act, attaint- 
ing a person. See Attainder. 


—Act of bankruptcy. Any act which renders a 
person liable to be proceeded against as a 
bankrupt, or for which he may be adjudged 
bankrupt. These acts are usually defined 
and classified in statutes on the subject. 
Duncan v. Landis, 106 Fed. 889, 45 ©. C. A. 
666; In re Chapman (D. C.) 99 Fed. 395. 


—Act of curatery. In Scotch law. The act ex- 
tracted by the clerk, upon any one’s accept- 
ance of being curator. Forb, Inst. pt. 1, b. 1, 
c. 2, tit. 2. 2 Kames, Eq. 291. Correspond- 
ing with the order for the appointment of a 
guardian, in English and American practice. 


—Act of Ged. In the civil law, vis major. Any 
misadventure or casualty is said to be caused 
by the “act of God” when it happens by the 
direct, immediate, and exclusive operation 
of the forces of nature, uncontrolled or un- 
influenced by the power of man and without 
human intervention, and is of such a char- 
acter that it could not have been prevented 
or escaped from by any amount of foresight 
or prudence, or by any reasonable degree of 
care or diligence, or by the aid of any ap 
pliances which the situation of the party 
might reasonably require him to use. Inevit- 
able accident, or casualty; any accident pro- 
duced by any physical cause which is irresist- 
ible, such as lightning, tempests, perils of the 
seas, an inundation, or earthquake; and also 
the sudden illness or death of persons. Peo- 
ple v. Tubbs, 37 N. Y. 586; Central of Geor- 
gia Ry. Co. v. Hall, 124 Ga. 322, 52 S. E. 679, 
4 L, R. A. (N. S) 898, 110 Am. St. Rep. 170, 
4 Ann. Cas. 128; Feeney v. New York Waist 
House, 136 A. 554, 555, 105 Conn. 647, 50 A. 
L. R. 1539; Northern Irr. Go. v. Dodd (Tex. 
Civ. App.) 162 S. W. 946, 948; Parish v. 
Parish, 94 S. E. 315, 316, 21 Ga. App. 275; 
Gans §. S. Line v. Wilhelmsen (C. C. A. N. Y.) 
275 F. 254, 261; London Guarantee & Acci- 
dent Co. v. Industrial Accident Commission 
of California, 202 Cal. 239, 259 P. 1096, 54 
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A. L. R. 1892; United States v. Pennsylvania 
Co. (D. C. Pa.) 239 F. 761, 764; Hecht v. Bos- 
ton Wharf Co., 107 N. E. 990, 991, 220 Mass, 
397, L. R. A. 1915B, 725, Ann. Cas, 1917A, 
445; New Brunswick, etc., Transp. Co. v. 
Tiers, 24 N. J. Law, 714, 64 Am. Dec. 394; 
Williams v. Grant, 1 Conn. 487, 7 Am. Dee. 
235; Hays v. Kennedy, 41 Pa. 378, 80 Am. 
Dee. 627; Merritt v. Earle, 29 N. Y. 115, 86 
Am. Dec. 292; Story, Bailm. §§ 25, 511; 2 
Bl. Comm, 122; Broom, Max. 108. Explosion 
of war munitions in transit, John Lysaght, 
Limited, v. Lehigh Valley R. Co. (D. C. N. Y.) 
254 F. 351, 353, a landside in the Panama 
Canal, Gans S. S. Line v. Wilhelmsen (C. C. 
A, N. Y.) 275 F. 254, 261, and changes in the 
styles of wearing apparel, Rosenblatt v. Win- 
stanley (Mo. App.) 186 S. W. 542, 543, are not 
“acts of God”; otherwise, however, as to a 
strike, accompanied with violence and in- 
timidation, see Southern Cotton Oil Co. v. 
Louisville & N. R. Co., 84 S. HB. 198, 199, 15 
Ga. App. 751. 

The term is sometimes defined as equiva- 
lent to inevitable accident; Neal v, Saunder- 
son, 2 Sm. & M. (Miss.) 572, 41 Am. Dec. 
609; Fish v. Chapman, 2 Ga. 349, 46 Am, 
Dee, 393; Early v. Hampton, 82 8. E. 669, 
671, 15 Ga. App. 95; Central of Georgia Ry. 
Go. v. Council Bros., 187 S. E. 569, 570, 36 
Ga. App. 573 (see, however, Cannon v. Hunt, 
118 Ga. 509, 38 5. E. 988; Harmony Grove 
Telephone Co. v. Potts, 160 S. E. 236, 24 Ga. 
App. 178); but incorrectly, as there is a dis- 
tinction between the two; Alaska Coast Co. 
v. Alaska Barge Co., 140 P. 334, 385, 79 Wash. 
216; Rosenwald v. Oregon City Transp. Co., 
168 P. 831, 838, 84 Or. 15; McArthur v. 
Sears, 21 Wend. (N. Y.) 190; Neal v. Saunder- 
son, 2 Sm. & M. (Miss.) 572, 41 Am. Dec. 609; 
Bolton v. Burnett, 5 Blackf. (Ind.) 222. 

Sea Inevitable Accident; Perils of the Sea. 


—Act of Government. The usual name of 
Cromweli’s Constitution vesting the supreme 
power in a Protector and two houses of 
Parliament, passed March 25, 1657. 


—Act of grace. In Scotch law. A term ap- 
plied to the act of 1696, c. 32, by which it was 
provided that where a person imprisoned for 
a civil debt is so poor that he cannot aliment 
[maintain] himself, and will make oath to 
that effect, it shall be in the power of the 
magistrates to cause the creditor by whom he 
js incarcerated to provide an aliment for him, 
or consent to his liberation; which, if the 
creditor delay to do for 10 days, the magis- 
trate is authorized to set the debtor at liberty, 
Bell. The term is often used to designate a 
general act of parliament, originating with 
the crown, such as has often been passed at 
the commencement of a new reign, or the 
coming of age or marriage of a sovereign, or 
at the close of a period of civil troubles, de- 
claring pardon or amnesty to numerous of- 
fenders, Abbott. 
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—Act of honor. When a bill has been protest- 
ed, and a third person wishes to take it up, or 
accept it, for honor of one or more of the 
parties, the notary draws up an instrument, 
evidencing the transaction, called by this 
name, 


—Act of indemnity. A statute by which those 
who have committed illegal acts which sub- 
ject them to penalties are protected from the 
consequences of such acts. 


—Act of insolvency. Within the meaning of the 
national currency act, an act which shows a 
bank to be insolvent, such as nonpayment of 
its circulating notes, bills of exchange, or 
certificates of deposit; failure to make good 
the impairment of capital, or to keep good its 
surplus or reserve; in fact, any act which 
shows that the bank is unable to meet its lia- 
bilities as they mature, or to perform those 
duties which the law imposes for the purpose 
of sustaining its credit. In re Manufacturers’ 
Nat. Bank, 5 Biss. 504, Fed. Cas. No. 9,051: 
Hayden v. Chemical Nat, Bank, 84 Fed. 874. 
28 ©. C. A. 548. 


—Act of law. The operation of fixed legal 
rules upon given facts or occurrences, produc- 
ing consequences independent of the design or 
will of the parties concerned; as distin- 
guished from “act of parties.” Also an act 
performed by judicial authority which pre- 
vemts or precludes a party from fulfilling a 
contract or other engagement. Taylor v. 
Taintor, 16 Wall. 366, 21 L. Ed. 287; Met- 
calf v. State, 57 Ok. 64, 156 P. 305, 306, L. R. 
A. 1916E, 595. 


—Act of parliament. A statute, law, or edict, 
made by the British sovereign, with the ad- 
vice and consent of the lords spiritual and 
temporal, and the commons, in parliament as- 
sembled. Acts of parliament form the leges 
scripte, i. €„ the written laws of the king- 
dom. ` 


—Act of providence. An accident against which 
ordinary skill and foresight could not guard. 
McCoy v. Danley, 20 Pa, 91, 57 Am. Dec. 680. 
Equivalent to “act of God,” see supra. 


—Act of sale. In Louisiana law. An official 
record of a sale of property, made by a notary 
who writes down the agreement of the parties 
as stated by them, and which is then signed 
by the. parties and attested by witnesses. 
Hodge v. Palms, 117 Fed. 396, 54 C. C. A. 570. 


—Act of settlement. The statute (12 & 13 Wm. 
IIT. c. 2) limiting the crown to the Princess 
Sophia of Hanover, and to the heirs of her 
body being Protestants. 1 Bla. Com. 128; 
2 Steph. Com. 290. One clause of it made 
the tenure of judges’ office for life or good be- 
havior independent of the crown. 


—Act of state. An act done by the sovereign 
power of a country, or by its delegate, with- 
in the limits of the power vested in him, An 
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act of state cannot be questioned or made the 
subject of legal proceedings in a court of 
law. 


—Act of supremacy. An act of 26 Hen. VIII. 
c. 1, and also 1 Eliz. ¢. 1, which recognized 
the king as the only supreme head on earth 
of the Church of England.having full power 
to correct all errors, heresies, abuses, offenses, 
contempts and enormities, The oath, taken 
under the act, denies to the Pope any other 
authority than that of the Bishop of Rome. 


—Act of uniformity. In English law. The stat- 
ute of 18 & 14 Car. II. c. 4, enacting that the 
book of common prayer, as then recently re- 
vised, should be used in every parish church 
and other place of public worship, and other- 
wise ordaining a uniformity in religious serv- 
ices, etc. 3 Steph. Comm, 104. 


—Act of union. The statutes uniting England 
and Wales, 27 Hen. VITI, e. 26, confirmed by 
34 & 35 Hen. VIII, c. 26; England and Scot- 
land, 5 Anne, c. 8; Great Britain and Ire- 
land, 39 & 40 Geo. III, c. 67. 1 Bl Comm. 
97. 

The act uniting the three lower counties 
(now Delaware) to the province of Pennsy]l- 
vania, passed at Upland, Dec. 7, 1682, is so 
called. 


—Private act. A statute operating only upon 
particular persons and private concerns, and 
of which the courts are not bound to take no- 
tice. Unity v. Burrage, 103 U. S. 454, 26 L. 
Ed. 405; Fall Brook Coal Co. v. Lynch, 47 
How. Prac. (N. Y.) 520; Sasser v, Martin, 
101 Ga. 447, 29 S. E. 278. 


—Public act. A universal rule or law that re- 
gards the whole community, and of which 
the courts of law are bound to take notice 
judicially and ey oficio without its being par- 
ticularly pleaded. 1 Bl. Comm. 86. See Peo- 
ple v. Chautauqua County, 43 N, Y. 10; Sas- 
ser v. Martin, 101 Ga, 447, 29 S. E. 278; 
Bank of Newberry v. Greenville & C. R. Co., 
9 Rich. Law (S. C.) 496; People v. Bellet, 99 
Mich. 151, 57 N. W. 1094, 22 L. R. A. 696, 41 
Am. St. Rep. 589; Holt v. Birmingham, 111 
Ala. 369, 19 South. 735. 


ACT ON PETITION. A form of summary 
proceeding formerly in use in the high court 
of admiralty, in England, in which the par- 
ties stated their respective cases briefly, and 
supported their statements by affidavit. 2 
Dod. Adm. 174, 184; 1 Hagg. Adm. 1, note. 


ACTA DIURNA. Lat. In the Roman law. 
Daily acts or chronicles; the public registers 
er journals of the daily proceedings of the 
senate, assemblies of the people, courts of 
justice, etc. Supposed to have resembled a 
modern newspaper. Brande. Thus: I do 
not find the thing published in the acta 
diurna (daily records of affairs); Tacitus, 
Ann. 3,3; Ainsworth, Lex.; Smith, Lex, 


ACTING 


Acta exteriora indicant Interfora secreta. 8. 
Coke, 146b. External acts indicate undis- 
closed thoughts, : 


Acta in uno judicio non probant In alio nisi 
inter easdem personas. Things done in one 
action cannot be taken as evidence in anoth- 
er, unless it be between the same parties. 
Tray. Lat. Max. 11. 


ACTA PUBLICA. Lat. Things of general 
knowledge and concern; matters transacted 
before certain public officers. Calvinus, Lex. 


ACTE. In French law, denotes a document, 
or formal, solemn writing, embodying a legal 
attestation that something has been done, cor- 
responding to one sense or use of the English 
word “act.” ‘Thus, actes de naissance are the 
certificates of birth, and must contain the day, 
hour, and place of birth, together with the sex 
and intended christian name of the child, and 
the names of the parents and of the witnesses. 
Actes de mariage are the marriage certificates, 
and contain names, professions, ages, and 
places of birth and domicile of the two per- 
sons marrying, and of their parents; also the 
consent of these latter, and the mutual agree- 
ments of the intended husband and wife to. 
take each other for better and worse, together 
with the usual attestations. Actes de décès 
are the certificates of death, which are re- 
quired to be drawn up before any one may be 
buried. Les actes de (état civil are public 
documents, Brown. 


ACTE AUTHENTIQUE. A deed executed 
with certain prescribed formalities, in the 
presence of a notary, mayor, grefier, huissier, 
or other functionary qualified to act in the 
place in which it is drawn up. Argles, Fr. 
Merc. Law, 50. 


ACTE DE FRANCISATION. The certificate 
of registration of a ship, by virtue of which its 
French nationality is established, 


ACTE D’HERITIER. Act of inheritance. 
Any action or fact on the part of an heir 
which manifests his intention to accept the 
succession; the acceptance may be express 
or tacit. Duverger. 


ACTE EXTRAJUDICIAIRE. A document 
served by a huissier, at the demand of one 
party upon another party, without legal pro- 
ceedings. 


ACTING. Performing; operating. See Mey- 
er v. Johnston, 64 Ala. 608, 665. Also employ- 
ed to designate a locum tenens who is perform- 
ing the duties of an office to which he does 
not himself claim title; State Bank of Wil- 
liams v. Gish, 167 Iowa, 526, 149 N. W. 600, 
601; e. g, “Acting Supervising Architect.” 
Fraser v. United States, 16 Ct. Cl. 514. An 
acting executor is one who assumes to act as 
executor for a decedent, not being the executor 
legally appointed or the executor in fact. 
Morse v, Allen, 99 Mich. 303, 58 N. W. 327. 


ACTIO 


An acting trustee is one who takes upon him- 
self to perform some or all of the trusts men- 
tioned in a will Sharp v. Sharp, 2 Barn. & 
Ald, 415. 


ACTIO. Lat. In the civil law. An action 
or suit; a right or cause of action. It should 
be noted that this term means both the pro- 
ceeding to enforce a right in a court and the 
right itself which is sought to be enforced. 


The first sense here given is the older one. Jus- 
tinian, following Celsus, gives the well-known defi- 
nition: Actio nihil aliud est quam jus persequendi 
in judicio quod sibi debetur, which may be thus 
rendered: An action is simply the right to enforce 
one’s demands in a court of law. See Inst, Jus. 4, 
6, de Actionibus; Pollock, Expansion of C. L, 92 


ACTIO AD EXHIBENDUM. An action for 
the purpose of compelling a defendant to ex- 
hibit a thing or title in his power. It was pre- 
paratory to another action, which was always 
a real action in the sense of the Roman law; 
that is, for the recovery of a thing, whether it 
was movable or immovable. Merl. Quest. tome 
i, 84. 


ACTIO AESTIMATORIA: ACTIO QUANTI 
MINORIS. Two names of an action which lay 
in behalf of a buyer to reduce the contract 
price proportionately to the defects of the ob- 
ject, not to cancel the sale; the juder had 
power, however, to cancel the sale. Hunter, 
Rom. Law, 332, 505. 


ACTIO ARBITRARIA. Action depending on 
the discretion of the judge. In this, unless de- 
fendant would make amends to plaintiff as 
dictated by the judge in his discretion, he was 
liable to be condemned. Id. 825, 987. 


ACTIO BONÆ FIDEI. (Lat.: An action of 
good faith.) A class of actions in which the 
judge might at the trial ez oficio, take into 
account any equitable circumstances that were 
presented to him affecting either of the parties 
to the action. 1 Spence, Eq. Jur, 210, 218. 


ACTIO CALUMNIZ-. An action to restrain 
defendant from prosecuting a groundless pro- 
ceeding or trumped-up charge against plain- 
tiff. Hunter, Rom. Law, 859, 1020. An ac- 
tion for malicious prosecution. So. Afr. Leg. 
Dict. 


ACTIO CIVILIS. In the common law. A civ- 
il action, as distinguished from a criminal ac- 
tion. Bracton divides personal actions into 
criminalia et civilia, according as they grow 
out of crimes or contracts. Bract. fol. 101b, 
Actiones civiles are those forms of remedies 
which were established under the rigid sys- 
tem of the civil law, the jus civilis. See Actio 
Honoraria. 


ACTIO COMMODATE: Included several ac- 
tions appropriate te enforce the obligations of 
a borrower or a lender. Id. 305. 


ACTIO.COMMODATI CONTRARIA. An ac- 
tion by the borrower against the lender, to 
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compel the execution of the contract. Poth. 
Prêt è Usage, n. 75. 


ACTIO COMMODATI DIRECTA. An action 
by a lender against a borrower, the principal 
object of which is to obtain a restitution of 
the thing lent. Poth. Prêt à Usage, nn. 65, 
68. ` 


ACTIO COMMUNI DIVIDUNDO. An action 
to procure a judicial division of joint prop- 
erty. Hunter, Rom. Law, 194. It was analo- 
gous in its object to proceedings for partition 
in modern law. 


ACTIO CONDICTIO INDEBITATI. An ac- 
tion by which the plaintiff recovers the 
amount of a sum of money or other thing he 
paid by mistake. Poth. Promutuum, n. 140; 
Merl. Répert. 


ACTIO CONFESSORIA. An affirmative peti- 
tory action for the recognition and enforce- 
ment of a servitude. So called because based 
on plaintiff’s affirmative allegation of a right 
in defendant’s land. Distinguished from an 
actio negatoria, which was brought to repel a 
claim of defendant to a servitude in plaintiff's 
land. Mackeld. Rom. Law, § 324. 


ACTIO DAMNI INJURIA. The name of a 
general class of actions for damages, includ- 
ing many species of suits for losses caused by 
wrongful or negligent acts. The term is about 
equivalent to our “action for damages.” 


ACTIO DE DOLO MALO. An action of 
fraud; an action which lay for a defrauded 
person against the defrauder and his heirs, 
who had been enriched by the fraud, to obtain 
the restitution of the thing of which he had 


been fraudulently deprived, with all its acces- 


sions (cum omni causa;) or, where this was 
not practicable, for compensation in dam- 
ages. Mackeld. Rom. Law, § 227. 


ACTIO DE PECULIO. An action concerning 
or against the peculium, or separate property . 
of a party. 


ACTIO DE PECUNIA CONSTITUTA. An ac- 
tion for money engaged to be paid; an action 
which lay against any person who had en- 
gaged to pay money for himself, or for another 
without any formal stipulation. Inst. 4, 6, 9; 
Dig. 13, 5; Cod. 4, 18. 


ACTIO DE TIGNO JUNCTO. An action by 
the owner of material built by another into 
his building. If so used in good faith double 
their value could be recovered; if in bad 
faith, the owner could recover suitable dam- 
age for the wrong, and recover the property 
when the building came down. So. Afr, Leg. 
Dict. 


ACTIO ‘DEPOSITI CONTRARIA. An action 
which the depositary has against the deposi- 
tor, to compel him to fulfil ‘his engagement 
towards him.’ Poth Du Dépôt, n. 69. 
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ACTIO DEPOSITI DIRECTA. An action 
which is brought by the depositor against the 
depositary, in order to get back the thing 
deposited. Poth. Du Dépôt, n. 60. 


ACTIO DIRECTA. A direct action; an ac- 
tion founded on. strict law, and conducted ac- 
cording to fixed forms; an action founded on 
certain legal obligations which from their ori- 
gin were accurately defined and recognized 
as actionable. See Actio Utilis. 


ACTIO EMPTI. An action employed in behalf 
of a buyer to compel a seller to perform his 
obligations or pay compensation; also to en- 
force any special agreements by him, embodied 
in a contract of sale. Hunter, Rom. Law, 
332, 505. 


ACTIO EX CONDUCTO. An action which 
the bailor of a thing for hire may bring 
against the bailee, in order to compel him to 
redeliver the thing hired. 


ACTIO EX CONTRACTU. In the civil and 
common law. An action of contract; an ac- 
tion arising out of, or founded on, contract. 
Inst. 4, 6,1; Bract. fol. 102; 3 Bl. Comm. 117. 


ACTIO EX DELICTO. In the civil and com- 
mon law. An action of tort; an action arising 
out of fault, misconduct, or malfeasance. 
Inst. 4, 6,15; 3 Bl. Comm, 117. He maleficio 
is the more common expression of the civil 
law; which is adopted by Bracton. Inst. 4, 6, 
1; Bract. fols. 102, 103. 


ACTIO EX LOCATO. An action upon let- 
ting; an action which the person who let a 
thing for hire to another might have against 
the hirer. Dig. 19, 2; Cod. 4, 65. 


ACTIO EX STIPULATU. An action brought 
to enforce a stipulation. 


ACTIO EXERCITORIA. An action against 
the evercitor or employer of a vessel. 


ACTIO FAMILIE ERCISCUND/E. An ac- 
tion for the partition of an inheritance. Inst. 
4, 6, 20; Id. 4,17, 4. Called, by Bracton and 
Fleta, a mixed action, and classed among ac- 
tions arising ex quasi contractu. Bract. fol. 
1000; Id. fols. 4436, 444; Fleta, lib. 2, c. 60, 
§1. 


ACTIO FURTI. An action of theft; an ac- 
tion founded upon theft. Inst. 4, 1, 13-17; 
Bract. fol. 444. This could be brought only 
for the penalty attached to the offense, and 
not to recover the thing stolen, for which other 
actions were provided. Inst. 4, 1, 19. An 
appeal of larceny. The old process by which 
a thief can be pursued and the goods vindi- 
cated. 2 Holdsw. Hist. Eng. L. 202. 


ACTIO HONORARIA. An honorary, or præ- 
torian action. Dig. 44, 7, 25, 35. Actiones 
honorarie are those forms of remedies which 
were gradually introduced by the prætors and 
ædiles, by virtue of their equitable powers, in 
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order to prevent the failure of justice which 
too often resulted from the employment of the 
actiones civiles. These were found so bene- 
ficial in practice that they eventually sup- 
planted the old remedies, of which in the time 
of Justinian hardly a trace remained. Mack- 
eldey, Civ. L. § 194; 5 Savigny, System. 


ACTIO IN FACTUM. An action adapted to 
the particular case, having an analogy to some 
actio in jus, the latter being founded on some 
subsisting acknowledged law. 1 Spence, Eq. 
Jur. 212. The origin of these actions is simi- 
lar to that of actions on the case at common 
law, 


ACTIO IN PERSONAM. Inthecivillaw. An 
action against the person, founded on a per- 
sonal liability; an action seeking redress for 
the violation of a jus in personam or right 
available against a particular individual. 

In admiralty law. An action directed 
against the particular person who is to be 
charged with the liability. It is distinguished 
from an actio in rem, which is a suit directed 
against a specific thing (as a vessel) irrespec- 
tive of the ownership of it, to enforce a claim 
or lien upon it, or to obtain, out of the thing 
or out of the proceeds of its sale, satisfaction 
for an injury alleged by the claimant. 


ACTIO IN REM. In the civil and common 
law. An action for a thing; an action for the 
recovery of a thing possessed by another. 
Inst. 4, 6, 1. An action for the enforcement 
of a right (or for redress for its invasion) 
which was originally available against all the 
world, and not in any special sense against 
the individual sued, until he violated it. See 
In Rem. 


ACTIO JUDICATI. An action instituted, aft- 
er four months had elapsed after the rendi- 
tion of judgment, in which the judge issued - 
his warrant to seize, first, the movables, which 
were sold within eight days afterwards; and 
then the immovables, which were delivered in 
pledge to the creditors, or put under the care 
of a curator, and if, at the end of two months, 
the debt was not paid, the land was sold. 
Dig. 42,1; Cod. 8, 34. According to some au- 
thorities, if the defendant then utterly denied 
the rendition of the former judgment, the 
plaintiff was driven to a new action, conduct- 
ed like any other action, which was called 
actio judicati, and which had for its object the 
determination of the question whether such a 
judgment had been rendered. The exact 
meaning of the term is by no means clear. 
See Savigny, Syst. 305, 411; 8 Ortolan, Just. 
§ 2033. 


ACTIO LEGIS AQUILIAE. An action under 
the Aquilian law; an action to recover dam- 
ages for maliciously or injuriously killing or 
wounding the slave or beast of another, or in 
juring in any way a thing belonging to an- 
other. Otherwise called damni injurie actio. 


ACTIO MANDATI 


ACTIO MANDATI. Included actions to en- 
force contracts of mandate or obligations aris. 
ing out of them. Hunter, Rom. Law, 316. 


ACTIO MIXTA. A mixed action; an action 
brought for the recovery of a thing, or com- 
pensation for damages, and also for the pay- 
ment of a penalty; partaking of the nature 
both of an actio in rem and in personam. Inst, 
4, 6, 16, 18, 19, 20; Mackeld. Rom. Law, § 209. 


ACTIO NEGATORIA (or NEGATIVA). An 
action brought to repel a claim of the defend- 
ant to a servitude in the plaintiffs land. 
Mackeld. Rom. Law, § 324. See Actio Con- 
fessoria, 


ACTIO NEGOTIORUM GESTORUM. Includ- 
ed actions between principal and agent and 
other parties to an, engagement, whereby one 
person undertook the transaction of business 
for another. 


ACTIO NON. In pleading. The Latin name 
of that part of a special plea which follows 
next after the statement of appearance and 
defense, and declares that the plaintiff “ought 
not to have or maintain his aforesaid action 
thereof against” the defendant (in Latin, ac- 
tionem non habere debet). 1 Chit. Plead. 581; 
2 id. 421; Stephens, Plead. 394. 


ACTIG NON ACCREVIT INFRA SEX AN- 
NOS. The name of the plea of the statute of 
limitations, when the defendant alleges that 
the plaintiffs action has not accrued within 
six years. 


ACTIO NON ULTERIUS. In English plead- 
ing. A name given to the distinctive clause 
in the plea to the further maintenance of the 
action, introduced in place of the plea puis 
darrein continuance; the averment being that 
the plaintiff ought not further (ulterius) to 
have or maintain his action. Steph. Pl, 64, 65, 
401. 


ACTIO NOXALIS. A noxal action; an action 
which lay against a master for a crime com- 
mitted or injury done by his slave; and in 
which the master had the alternative either 
to pay for the damage done or to deliver up 
the slave to the complaining party, Inst. 4, 8, 
pr.; Heinece. Elem. lib. 4, tit. 8. So called 
from nova, the offense or injury committed. 
Inst. 4, 8, 1. 


ACTIO PERSONALIS. In the civil and com- 
mon law. A personal action. The ordinary 
term for this kind of action in the civil law is 
actio in personam, (q. v.,) the word personalis 
being of only occasional occurrence. Inst. 4, 6, 
8, in tit.; Id. 4, 11, pr. 1. Bracton, however, 
uses it freely, and hence the personal action of 
the common law. Bract. fols, 102a, 1596. See 
Action, 


ACTIO PIGNORATITIA. An action of 
pledge; an action founded on the contract of 
pledge (pignus). Dig. 18,7; Còd. 4, 24. 
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ACTIO PŒNALIS. Called also actio ev delic- 
to. An action in which a penalty was recov- 
ered of the delinquent. Actiones pænales and 
actiones miwtæ comprehended cases of inju- 
ries, for which the civil law permitted redress 
by private action, but which modern civiliza- 
tion universally regards as crimes; that is, 
offences against society at large, and punished 
by proceedings in the name of the State alone. 
Thus, theft, receiving stolen gocds, robbery, 
malicious mischief, and the murder or negli- 
gent homicide of a slave (in which case an in- 
jury to property was involved), gave rise to 
private actions for damages against the delin- 
quent. Inst. 4,1. De obligationibus que ex 
delicto nascuntur; id. 2. De bonis vi raptis; 
id. 3. De lege Aquilia. And see Mackeldey, 
Civ. L. § 196; 5 Savigny, System, § 210. 


ACTIO PRAEJUDICIALIS. A preliminary or 
preparatory action. An action instituted for 
the determination of some preliminary matter 
on which other litigated matters depend, or 
for the determination of some point or ques- 
tion arising in another or principal action; 
and so called from its being determined be- 
fore, (prius, or pre judicari.) 


ACTIO PRAESCRIPTIS VERBIS. A form of 
action which derived its force from continued 
usage or the responsa prudentiwn, and was 
founded on the unwritten law. 1 Spence, Eq. 
Jur. 212, The distinction between this ac- 
tion and an actio in factum is said to be, that 
the latter was founded. not on usage or the 
unwritten law, but by analogy to or on the 
equity ef some subsisting law; 1 Spence, Eq. 
Jur, 212, 


ACTIO PRAETORIA. A pretorian action; 
one introduced by the prætor, as distinguished 
from the more ancient actio civilis, (q. v.) 
Inst. 4, 6, 3; Mackeld. Rom, Law, § 207. 


ACTIO PRO SOCIO. An action of partner- 
ship. An action brought by one partner 
against his associates to compel them to carry 
out the terms ef the partnership agreement. 
Story, Partn., Bennett ed. § 352; Pothier, 
Contr. de Société, n. 34, 


ACTIO PUBLICIANA. An action which lay 
for one who had lost a thing of which he had 
bona fide obtained possession, before he had 
gained a property in it, in order to have it re- 
stored, under color that he had obtained a 
property in it by prescription. Inst, 4, 6, 4; 
Heinece, Elem. lib. 4, tit. 6, § 1131; Halifax, 
Anal. b. 3, €. 1, n. 9. It was an honorary ac- 
tion, and derived its name from the pretor 
Publicius, by whose edict it was first given. 
Inst. 4, 6, 4. 


ACTIO QUOD JUSSU. An ‘action given 
against a master, founded on some business 
done by his slave, acting under his order, 
(jussu.) Inst. 4, T, 1; Dig. 15, 4; Cod. 4, 26. 


ACTIO QUOD: METUS CAUSA. An action 
granted to one who had been compelled. by un- 
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lawful force, or fear (metus causa) that was 
not groundless, (metus probabilis or justua,) 
to deliver, sell, or promise a thing to another. 
Bract. fol. 1080; Mackeld. Rom. Law, § 226. 


ACTIO REALIS. Arealaction. The proper 
term in the civil law was rei vindicatio. Inst. 
4, 6, 3. i 


ACTIO REDHIBITORIA. An action to can- 
cel a sale in consequence of defects in the 
thing sold. It was prosecuted to compel com- 
plete restitution to the seller of the thing sold, 
with its produce and accessories, and to give 
the buyer back the price, with interest, as an 
equivalent for the restitution of the produce. 
Hunter, Rom. Law, 332. See Redhibitory Ac- 
tion. 


ACTIO RERUM AMOTARUM. An action 
for things removed ; an action which, in cases 
of divorce, lay for a husband against a wife, 
to recover things carried away by the latter, 
in contemplation of such divorce. Dig. 25, 2; 
Id. 25, 2, 25, 30. It also lay for the wife 
against the husband in such cases. Id. 25, 2, 
7, 11; Cod. 5, 21. 


ACTIO RESCISSORIA. An action for re- 
storing plaintiff to a right or title which he 
bas lost by prescription, in a case where the 
equities are such that he should be relieved 
from the operation of the prescription. Mac- 
keld. Rom. Law, § 226. 


ACTIO SERVIANA. An action which lay for 
the lessor of a farm, or rural estate, to recov- 
er the goods of the lessee or farmer, which 
were pledged or bound for the rent. Inst. 4, 6, 
T. 


ACTIO STRICTI JURIS. An action of strict 
right. The class of civil law personal actions, 
which were adjudged only by the strict law, 
and in which the judge was limited to the pre- 
cise language of the formula, and had no dis- 
eretionary power to regard the bona fides of 
the transaction. See Inst. 4, 6, 28; Gaius, iii. 
137; Mackeld. Rom. Law, § 210; 1 Spence, 
Eq. Jur. 218. 


ACTIO TUTELA. Action founded on the du- 
ties or obligations arising on the relation anal- 
ogous to that of guardian and ward. 


ACTIO UTILIS. A beneficial action or equi- 
table action. An action founded on equity in- 
stead of strict law, and available for those 
who had equitable rights or the beneficial 
ownership of property. Actions are divided 
into actiones directe or utiles. The former 
are founded on certain legal obligations which 
from their origin were accurately defined and 
recognized as actionable. The latter were 
formed analogically in imitation of the form- 
er. They were permitted in legal obligations 
for which the actiones directe were not orig- 
inally intended, but which resembled the legal 
obligations which formed the basis of the di- 
rect action. Mackeld. Rom. Law, § 207. 
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ACTIO VENDITI. An action employed in 
behalf of a seller, to compel a buyer to pay 
the price, or perform any special obligations 
embodied in a contract of sale. Hunter, Rom. 
Law, 332, 


ACTIO VI BONORUM RAPTORUM. An ac- 
tion for goods taken by force; a species of 
mixed action, which lay for a party whose 
goods or movables (bona) had been taken from 
him by force, (vi,) to recover the things so tak- 
en, together with a penalty of triple the value. 
Inst. 4, 2; Id. 4, 6, 19. Bracton describes it 
as lying de rebus mobilibus vi ablatia sive rob- 
batis, (for movable things taken away by 
force, or robbed.) Bract. fol. 1030. 


ACTIO VULGARIS. A legal aetion; a com- 
mon action. Sometimes used for actio direc- 
ta. Mackeld. Rom. Law, § 207. 


Actio non datur non damnificato. An action 
is not given to one who is not injured. Jenk. 
Cent. 69. 


Actio non facit reum, nisi mens sit rea. An act 
does not make one guilty, unless the intention 
be bad. Lofft. 37. 


Actio penalis in heredem non datur, nisi forte 
ex damno locupletior heres factus sit. A penal 
action is not given against an heir, unless, in- 
deed, such heir is benefited by the wrong. 


Actio personalis moritur cum persona. A per- 
sonal right of action dies with the person. 
Noy, Max. 14. 


Actio quælibet it sua via. Every action pro- 
ceeds in its own way. Jenk. Cent. 77. 


ACTION. Conduct; behavior; something 
done; the condition of acting; an act or series 
of acts. 

In Practice 


The legal and formal demanå of one’s right 
from another person or party made and ‘in- 
sisted on in a court of justice. Smith-Web- 
ster Co. v. John (C. C. A. Pa.) 259 F. 549, 551; 
Dinsmore v. Barker, 61 Utah, 332, 212 P. 1109, 
1110; Burkholder Lumber Co., 164 Minn. 81, 
204 N. W. 923, 924; Gilbert v. Hayward, 37 R. 
I. 303, 92 A. 625, 631; State v. Superior Court 
for King County, 111 Wash. 68, 189 P. 556, 
559; Valentine v. Boston, 20 Pick, (Mass.) 201; 
Hibernia Nat. Bank v. Lacombe, 84 N. Y. 376; 
Appeal of McBride, 72 Pa. 480; Wilt v. Stick- 
uey, 30 Fed. Cas. 256; White v. Rio Grande 
Western R. Co., 25 Utah, 346, 71 Pac. 593; 
Bridgton v. Bennett, 23 Me. 420; Harger v. 
Thomas, 44 Pa. 128, 84 Am. Dec. 422; Peeler 
v, Norris, 4 Yerg. (Tenn.} 339. 

An action is an ordinary proceeding in a 
court of justice by which one party prosecutes 
another for the enforcement or protection of 
a right, the redress or prevention of a wrong, 
or the punishment of a public offense. Code 
Civ. Proc. Cal. § 22; Code N. Y. § 2 (Civil Pr. 
Act, § 4); Code N. C. 1883, § 126 (Code 1931, 
§ 392); Rev. Code N. D. 1899, § 5156 (Comp. 
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Laws 1913, § 7330); Code Civ. Proe. S. D. 1903, 
$ 12 (Comp. Laws 1929, § 2091); Missionary 
Soc. v. Ely, 56 Ohio St. 405, 47 N. E. 587; In 
re Welch, 108 Wis. 387, 84 N. W. 550; Smith 
v. Westerfield, 88 Cal. 374, 26 Pac. 207; Losey 
v. Stanley, 83 Hun, 420, 31 N. Y. Supp. 950; 
Lawrence v. Thomas, 84 Iowa, 362, 51 N. W. 
11; Greenleaf v. Minneapolis, St. P. & 5. S. 
M. Ry. Co., 30 N, D. 112, 151 N. W. 879, 881, 
Ann, Cas, 1917D, 908. 


An action is merely the judicial means of enforce- 
ing a right. Code Ga. 1882, § 3151 (Civ. Code 1926, 
§ 5507). 

Action is the form of a suit given by law for the 
recovery of that which is one’s due; the lawful de- 
mand of one’s right. Co. Litt. 284b, 85a, 

An action is a legal proceeding by a party com- 
plainant against a party defendant to obtain the 
judgment of the court in relation to some right 
claimed to be secured, or some remedy claimed to 
be given by law, to the party complaining. Haley 
v. Bureka County Bank, 21 Nev. 127, 26 Pac. 64, 12 
L. R., A. 815. 

In a quite common sense, action includes all the 
formal proceedings in a court of justice attendant 
upon the demand of a right made by one person 
of another in such court, including an adjudication 
upon the right and its enforcement or denial by the 
court. 

Cases holding that various proceedings in question 
therein were not actions: State v. Superior Court 
of Spokane County, 110 Wash. 49, 187 P. 708 (attach- 
Ment proceeding); Temple v. Riverland Co. (Tex, 
Civ. App.) 228 S. W. 606, 609 (arbitration); U. S. 
v. Cleveland (D. C, Ala.) 281 F. 249, 253 (criminal 
prosecution); Wynn v. Commonwealth, 198 Ky. 644, 
249 S. W. 783, 784 (criminal prosecution) ; McClelland 
v. State, 101 Ohio St. 42, 127 N. E. 409, 410 (writ of 
citation); Campbell v. Common Council of City of 
Watertown, 46 S. D. 574, 195 N. W. 442 (certiorari); 
De Leyer v. Britt, 212 N. Y. 565, 106 N. E, 67 (man- 
damus); Head v. Fuller, 122 Me. 15, 118 A. 714, 715 
(petition to compel father to support child}; Rich- 
ardson County v, Drainage Dist. No, 2 of Richard- 
. son County, 96 Neb. 169, 147 N. W. 205, 206 (drainage 
proceedings); State v. Superior Court for Ferry 
County, 145 Wash. 576, 261 P. 110, 111 (condemnation 
proceeding}, Cases holding that various proceed- 
ings were actions: In re Wilcox, 90 Kan. 646, 135 
P. 995 (disbarment proceeding) ; 
son, 273 Ill. 96, 112 N. E. 276, 277 (proceeding to pro- 
bate a will); Byrne v. Byrne (Mo. Sup.) 181 S. W. 
391, 392 (will contest); Pigeon v. Employers’ Lia- 
bility Assur. Corporation, 216 Mass. 51, 102 N. E. 
932, 935, Ann. Cas, 1915A, 737 (workman’s compensa- 
tion proceeding); Mason v. U. S. (C. ©. A. Ill.) 1 
F.(2d) 279, 28) (criminal prosecution); People v. 
Lueders, 287 Ill. 107, 122 N. E. 374, 375 (mandamus) ; 
In re Fordiani, 98 Conn. 435, 120 A, 338, 341 (matural- 
ization proceeding), 


Classification of Actions 


Civil actions are such as lie in behalf of 
persons to enforce their rights or obtain re- 
dress of wrongs in their relation to individ- 
uals, 

Criminal actions are such as are instituted 
by the sovereign power, for the purpose of 
punishing or preventing offenses against the 
public, 

Penal actions are such as are brought, ei- 
ther by the state or by an individual under 


Simpson y. Simp-, 
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permission of a statute, to enforce a penalty 
imposed by law for the commission of a pro- 
hibited act. 

Common law actions are such as will lie, on 
the particular facts, at common law, without 
the aid of a statute. , 

Statutory actions are such as can only be 
based upon the particular statutes creating 
them. 

Popular actions, in English usage, are those 
actions which are given upon the breach of a 
penal statute, and which any man that will 
may sue on account of the king and himself, 
as the statute allows and the case requires, 
Because the action is not given to one espe- 
cially, but generally to any that will prose- 
cute, it is called “action popular;” and, from 
the words used in the process, (qui tam pro 
domino rege sequitur quam pro se ipso, who 
sues as well for the king as for himself,) it is 
called a qui tam action. Tomlins. 

Real, personal, mixed. Actions are divid- 
ed into real, personal, and mixed. See In- 
fra. 

Local action: An action is so termed when 
all the principal facts on which it is founded 
are of a local nature; as where possession of 
land is to be recovered, or damages for an ac- 
tual trespass, or for waste affecting land, be- 
cause in such case the cause of action relates 
to some particular locality, which usually al- 
so constitutes the venue of.the action. Miller 
v. Rickey (C. C.) 127 F. 577; Crook v, Pitch- 
er, 61 Md. 513; Beirne v. Rosser, 26 Grat. 
(Va) 541; McLeod. v. Railroad Co., 58 Vt. 727, 
6 Atl. 648; Ackerson v. Erie R. Co., 31 N. J: 
Law, 311; Texas & P. R. Co. v. Gay, 86 Tex. 
571, 26 S. W. 599, 25 L. R. A. 52. An action 
is styled a “local action” if the subject-matter 
thereof is situated in a county ,other than 
one in which the parties reside and the pri- 
mary and principal relief sought relates to 
such subject-matter; such action must be 
brought and tried in the county where such 
subject-matter is situated. State v. District 
Court of Blue Earth County, 150 Minn, 512, 
185 N. W. 953. Actions are deemed transi- 
tory where the transactions on which they 
are founded might have taken place any- 
where, but are local where the cause in its 
nature could only have arisen in one place. 
Taylor v. Sommers Bros. Match Co., 35 Idaho, 
30, 204 P. 472, 474. 

Transitory actions are those founded upon 
a cause of action not necessarily referring to 
or arising in any particular locality., Their 
characteristic feature is that the right of ac- 
tion follows the person of the defendant. 
Brown v. Brown, 155 Tenn. 530, 296 S. W. 
356, 358. Actions are “transitory” when the 
transactions relied on might have taken place 
anywhere, and are “local” when they could 
not occur except in some particular place; 
the distinction being in the nature of the sub- 
ject of the injury, and not in the means used 
or the place at which the cause of action aris- 
es. Brady v. Brady, 161 N. O. 324, 77 S. E. 
235, 236, 44 L R. A. (N. 8.) 279; Taylor v. 
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Sommers Bros.. Match Co., 35 Idaho, 30, 204 
P. 472, 474, 42 A. L. R. 189, The test of wheth- 
er an action is local or transitory is whether 
the injury is done to a subject-matter which, 
in its nature, could not arlse beyond the local- 
ity of its situation, in contradistinction to the 
subject causing the injury. Mattix v. Swep- 
ston, 127 Tenn. 693, 155 S. W. 928, 929. Ac- 
tions triable where defendant resides are 
termed “transitory” and those triable where 
the subject-matter is situated are termed “lo- 
eal.” State v. District Court of Swift Coun- 
ty, 164 Minn. 483, 205 N. W. 284, 285. 

Actions are called, in common-law practice, 
ez contractu when they are founded on a con- 
tract; ex delicto when they arise out of a tort. 
Umlauf v. Umlauf, 103 Ill. 651; Nelson v. 
Great Northern R, Co., 28 Mont. 297, 72 Pac. 
642; Van Oss v. Synon, 85 Wis. 661, 56 N. W. 
190. 

As to the distinction between a revocatory 
action and an action in simulation, see Chap- 
man v. Irwin, 157 La. 920, 103 So. 263, 265. 

See Cause of Action. 


“Action” and “Suit” 


The terms “action” and “suit” are now near- 
ly, if not entirely, synonymous. (3 Bl. Comm. 
3, 116, et passim.) Elmo v. James (Tex. Civ. 
App.) 282 S. W. 835, 839; Coleman v. Los An- 
geles County, 180 Cal. 714, 182 P. 440. Or, if 
there be a distinction, it is that the term “ae- 
tion” is generally confined to proceedings in a 
court of law, while “suit” is equally applied 
to prosecutions at law or in equity. McBride 
v. University Club, 112 Ohio St. 69, 146 N. E. 
804, 805; Guarantee Trust & Banking Co. 
v. Dickson, 148 Ga. 811, 96 S. E. 561, 562; 
Giammares v. Allemania Fire Ins. Co. of 
Pittsburgh, Pa., 105 A. 611, 612, 89 N. J. Eq. 
460; White v. Washington School Dist., 45 
Conn. 59; Dullard v. Phelan, 88 Iowa, 471, 
50 N. W. 204; Lamson v. Hutchings, 118 Fed. 
$21, 55 ©. ©, A. 245; Page v. Brewster, 58 
N. H. 126; Kennebec Water Dist. v. Water- 
ville, 96 Me. 234, 52 A. 774; -Miller v. Rapp, 
7 Ind. App. 89, 34 N. E. 126; Hall v. Bartlett, 
9 Barb. (N. Y.) 297; Branyan v. Kay, 33 S. 
G. 288, 11 S. EB. 970; Niantic Mills Co. v. 
Riverside & O. Mills, 19 R. I. 34, 31 A. 432; 
Ulshafer v. Stewart, 71 Pa. 170. Formerly, 
however, there was a more substantial dis- 
tinction between them. An action was con- 
sidered as terminating with the giving of 
judgment, and the execution formed no part 
of it. (Litt. § 504; Co. Litt. 289a.) A suit, on 
the other hand, included the execution. (Id. 
291a.) So, an action is termed by Lord Coke, 
“the right of a suit.” (2 Inst. 40.) Burrill. 


In French Commercial Law 


Stock in a company, or shares in a corpo- 
ration. 


In Scotch Law 
A suit or judicial proceeding, 


ACTION 


In General 


Action for poinding. An action by a creditor 
to obtain a sequestration of the rents of land 
and the goods of his debtor for the satisfac- 
tion of the debt, or to enforce a distress. 


—Action of abstracted multures. An aetion for 
multures or tolls against those who are 
thirled’ to a mill, 4 e., bound to grind their 
corn at a certain mill, and fail to do so, Bell, 


—Action of adherence. See Adherence, 


—Mixed action. An action partaking of the 
twofold nature of real and personal actions, 
having for its object the demand and restitu- 
tion of real property and also personal dam- 
ages for a wrong sustained. 3 Bl. Comm. 118; 
Hall v. Decker, 48 Me. 257. Mixed actions are 
those which are brought for the specific re- 
eovery of lands, like real actions, but com- 
prise, joined with this claim, one for dam- 
ages in respect of such property; such as the 
action of waste, where, in addition to the re- 
covery of the place wasted, the demandant 
claims damages; the writ of entry, in which, 
by statute, a demand of mesne profits may 
be joined; and dower, in which a claim for 
detention may be included. 48 Me. 255. In 
the civil law. An action in which some spe- 
cific thing was demanded, and also some per- 
sonal obligation claimed to be performed ;, or, 
in other words, an action which proceeded 
both in rem and in personam. Inst. 4, 6, 20. 


—Personal action. In the civil law. An ac- 
tion in personam. A personal action seeks 
to enforce an obligation imposed on the de- 
fendant by his contract or delict; that is, it 
is the contention that he is bound to transfer 
some dominion or to perform some service or 
to repair some loss. Gaius, bk. 4, § 2. In 
common law. An action brought for the re- 
covery of some debt or for damages for some 
personal injury, in contradistinction to the 
old real actions, which related to real prop- 
erty only. See 3 Bl. Comm. 117. Boyd v. 
Cronan, 71 Me. 286; Doe v. Waterloo Min. Co. 
(C. C.) 48 Fed, 219; Osborn v. Fall River, 140 
Mass. 508, 5 N. E. 483. An action which can 
be brought only by the person himself who is 
injured, and not by his representatives. 


—Real action, At the common law. One 
brought for the specific recovery of lands, 
tenements, or hereditaments. Steph. Pl. 3; . 
Crocker v. Black, 16 Mass. 448; Hall v. Deck- 
er, 48 Me. 256; Doe v. Waterloo Min. Co., 43 
Fed. 220; Mathews v. Sniggs, 75 Okl. 108, 
182 P. 708, 708. They are đroitural when | 
they are based upon the right of property, 
and possessory when based upon the right of 
possession. ‘They are either writs of right; 
writs of entry upon disseisin (which lie in the 
per, the per et cui, or the post), intrusion, or 
alienation; ‘writs. ancestral possessory, as- 
mort d’ancestor, aiel, besaiel, cossinage, or 
nuper obiit. Com. Dig. Actions (D 2). The 
former class was divided into drotiural, 


ACTION IN PERSONAM, IN REM 


founded upon demandant’s own seisin, and 
ancestral droitural upon the demandant’s 
claim in respect of a mere right descended to 
him from an ancestor. Possessory actions 
were divided in the same way—as to the 


demandant’s own seisin and as to that of his. 


ancestor. Among the civilians, real actions, 
otherwise called. “vindications,” were those 
in which a man demanded something that was 
his own. They were founded on dominion, or 
jus in re. The real actions of the Roman law 
were not, like the real actions of the common 
law, confined to real estate, but they included 
personal, as well as real, property. Wharton. 


ACTION IN PERSONAM, IN REM. 
Personam, In Rem. 


See In 


ACTION OF A WRIT. A phrase used when a 
defendant pleads some matter by which he 
shows that the plaintiff had no cause to have 
the writ sued upon, although it may be that 
he is entitled to another writ or action for 
the same matter. Cowell. 


ACTION OF ASSUMPSIT. See Assumpsit. 


ACTION OF BOOK DEBT. A form of ac. 


tion for the recovery of claims, such as are 
usually evidenced by a book-account; this 
action is principally used in Vermont and 
Connecticut. Terrill v. Beecher, 9 Conn. 344; 
Stoking v. Sage, 1 Conn. 75; Green v. Pratt, 
11 Conn. 205; May v. Brownell, 3 Vt. 463; 
Easly v. Eakin, Cooke (Tenn.} 388; Bradley 
v. Goodyear, 1 Day (Conn.) 105; Smith v. 
Gilbert, 4 Day (Conn.) 105; Newton v. Hig- 
gins, 2 Vt. 366. 


ACTION ON CONTRACT. An action brought 
to enforce rights whereof the contract is the 
evidence, and usually the sufficient evidence, 
Kokusai Kisen Kabushiki Kaisha v. Argos 
Mercantile Corporation (C. C. A. N. Y.) 280 
F. 700, 701. 


ACTION ON THE CASE. A species of per- 
sonal action of very extensive application, 
otherwise called “trespass on the case,” or 
simply “case,” from the circumstance of the 
plaintiff’s whole case or cause of complaint 
being set forth at length in the original writ 
by which formerly it was always commenced. 
3 Bl. Comm. 122. Mobile L. Ins. Co. v. Ran- 
dall, 74 Ala. 170; Cramer v. Fry (C. C.) 68 
Fed. 201; Sharp v. Curtiss, 15 Conn. 526; 
Wallace v. Wilmington & N. R. Co., 8 Houst. 
(Del.) 529, 18 A. 818. In its most comprehen- 
sive signification it includes assumpsit as well 
as an action in form e# delicto; at present 
when it is mentioned it is usually understood 
to mean an action in form eg delicto, 

It is founded on the common law or upon 
acts of Parliament, and lies generally to re- 
cover damages for torts not committed with 
‘force, actual or implied; or having been og- 
easioned by force where the matter affected 
was not tangible, or the injury was not im- 
mediate but consequential; or where the in- 


able; 1 Chit. Pl. 132, 
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terest in the property was only in reversion, 
in all of which cases trespass is not sustain- 
See Assumpsit. 


ACTION REDHIBITORY. 
Action. 


See Redhibitory 


ACTION TO QUIET TITLE. One in which 
plaintiff asserts his own estate and declares 
generally that defendant claims some estate 
in the land, without defining it, and avers 
that the claim is without foundation, and calls 
on defendant to set forth the nature of his 
claim, so that it may be determined by dè- 
cree. It differs from a “suit to remove a 
cloud,” in that plaintiff therein declares on 
his own title, and also avers the source and 
nature of defendant’s claim, points out its 
defect, and prays that it may be declared void 
as a cloud on plaintiff's estate. Manning v. 
Gregoire, 97 Or. 894, 192 P. 406, 407. The 
apparent difference between an action to re- 
store a lost instrument and one to quiet title 
is that, in the former, ordinarily both the 
titles of plaintiff and defendant are deraign- 
ed in the complaint, which must disclose that, 
notwithstanding an apparent interest of de- 
fendant the property belongs to plaintiff; 
and in the latter action the complaint need 
only allege the ultimate fact of plaintiff’s in- 
terest and defendant’s outstanding claim. 
Nicholson v. Nicholson, 67 Mont. 517, 216 P. 
328, 329, 31 A. L. R. 548. See, also, Slette v. 
Review Pub. Co., 71 Mont. 518, 280 P. 580, 
581. 


ACTIONABLE. That for which an action 
will lie; furnishing legal ground for an ac- 
tion. 


ACTIONABLE FRAUD. Deception practiced 
in order to induce another to part with prop- 
erty or surrender some legal right; a false 
representation made with an intention to de- 
ceive; may be committed by stating what is 
known to be false or by professing knowledge 
of the truth of a statement which is false, but 
in either case, the essential ingredient is a 
falsehood uttered with intent to deceive. 
Marsh v. Falker, 40 N. Y. 575; Farrington v. 
Bullard, 40 Barb, (N. X.) 512; Hecht v. Metz- 
ler, 14 Utah, 408, 48 Pac. 37, 60 Am. St. Rep. 
906; Sawyer v. Prickett, 19 Wall 146, 22 L. 
Ed. 105. f 


ACTIONABLE MISREPRESENTATION. A 
false statement respecting a fact material 
to the contract and which is influential in 
procuring it, Wise v. Fuller, 29 N. J. Eq. 
257. 

ACTIONABLE NEGLIGENCE. The breach 
or nonperformance of a legal duty, through 
neglect or carelessness, resulting in damage 
or injury to another. Roddy v. Missouri Pac. 
R. Co., 104 Mo. 234, 15 S. W. 1112, 12 L. R. 
A. T46, 24 Am. St, Rep. 383; Boardman v. 
Creighton, 95 Me. 154, 49 A. 663; Hale v. 
Grand Trunk R, Co., 60. Vt. 605, 15 A. 300, 1 
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L. R. A. 187; Fidelity & Casualty Co. v. Cutts, 
95 Me. 162, 49 Atl. 673. 


ACTIONABLE NUISANCE. Anything inju- 
rious to health, or indecent, or offensive to 
the senses, or an obstruction to the free use 
of property so as to interfere with the com- 
fortable enjoyment of life or property. Civil 
Code Cal. § 3479; Grandona v. Lovdal, 78 
Cal. 611, 21 Pac. 366, 12 Am. St. Rep. 121; 
Cooper v. Overton, 102 Tenn. 211, 52 S. W. 
183, 45 L. R. A. 591, 73 Am. St. Rep. 864. 


ACTIONABLE WORDS. In the law of libel 
and slander. Such words as naturally imply 
damage. Dahm v. O’Connell, 161 N. Y. S. 
909, 911, 96 Misc. 582. Words which import 
a charge of some punishable crime or some 
offensive disease, or impute moral turpitude, 
or tend to injure a party in his trade or busi- 
ness, are said to be “actionable per se.” 
Barnes v. Trundy, 31 Me. 321; Lemons v. 
Wells, 78 Ky. 117; Mayrant v. Richardson, 1 
Nott & McC. 347, 9 Am. Dec. 707; Cady v. 
Brooklyn Union Pub. Co., 23 Mise. Rep. 409, 
51 N. Y. Supp. 198; Barnett v. Phelps, 97 Or. 
242, 191 P. 502, 503; Shaw v. Killingsworth, 
213 Ala. 655, 106 So. 188, 139; Du Pont Engi- 
neering Co. v. Nashville Banner Pub. Co. (D. 
C.) 13 F.@d) 186, 195; Ecuyer v. New York 
Life Ins. Co., 101 Wash. 247, 172 P. 359, 362. 
Words actionable at law without allegation 
of special damages are ordinarily designated 
as “actionable per se.” Kluender v. Semann, 
203 Iowa, 68, 212 N. W. 326, 327. Words “ac- 
tionable per se” are those which law pre- 
sumes must actually, proximately, and nec- 
essarily damage defendant and for which 
general damages are recoverable; words “ac- 
tionable per quod” are those not actionable 
per se upon their face, but are only actionable 
in consequence of extrinsic facts showing cir- 
cumstances under which they were said or 
the damages resulting to slandered party 
therefrom. Smith v. Mustain, 210 Ky. 445, 
276 5. W. 154, 155, 44 A. L. R. 386. See, also, 
Libelous per se. 


4 


ACTIONARE. L. Lat. (From actio, an ac- 
tion.) In old records. To bring an action; 
to prosecute, or sue. Thorn’s Chron.; Whis- 
haw. ` 


ACTIONARY. A foreign commercial term 
for the proprietor of an action or share of 
a public company’s stock; a stockholder. 


ACTIONES LEGIS. In the Roman law. Le- 
gal or lawful action; actions of or at law, 
(legitime actiones.) Dig. 1, 2, 2, 6, 


ACTIONES NOMINATA.. (Lat. named ac- 
tions). In the English chancery. Writs for 
which there were precedents. The statute of 
Westminster, 2, c. 24, gave chancery authority 
to form new. writs in consimili casu; hence 
the action on the case. 


ACTIONS. (Fr.) Shares of corporate stock. 
Compare Actionary. 


ACTOR 


ACTIONS ORDINARY. 
actions which are not rescissory. 
4, 1, 18. 


ACTIONS RESCISSORY. In Scotch law. 
These are either (1) actions of proper im- 
probation for declaring a writing false or 
forged; (2) actions of reduction-improbation 
for the production of a writing in order to 
have it set aside or its effect ascertained un- 
der the certification that the writing if not 
produced shall be declared false or forged ; 
and (8) actions of simple reduction, for de- 
elaring a writing called for null until pro- 
duced. Hrsk. Prin. 4, 1, 5. 


In Scotch law. All 
Ersk. Inst. 


Actionum genera maxime sunt servanda. The 
kinds of actions are especially to be preserved. 
Lofft 460. 


ACTIVE. That is in action; fhat demands 
action; actually subsisting; the opposite of 
passive. An active debt is one which draws 
interest. An active trust is a confidence con-. 
nected with a duty. An active use is a present 
legal estate. 


ACTIVE TRUST. See Trust. 


ACTIVITY. A recreational “activity” is a 
physical or gymnastic exercise, an agile per- 
formance, such as dancing. McClure v. 
Board of Education of City of Visalia, 38 Cal. 
App. 500, 176 P. 711, 712. 


ACTON BURNEL, STATUTE OF. In 
English law. A statute, otherwise called 
Statutum Mercatorum or de Mercatoribus, 
the statute of the merchants, made at a par- 
liament held at the eastle or village of Acton 
Burne! in Shropshire, in the 11th year of the 
reign of Edward I. 2 Reeves, Eng. Law, 158- 
162. It was a statute for the collection of 
debts, the earliest of its class, being enacted 
in 1283. A further statute for the same ob- 
ject, and known as De Mercatoribus, was en- 
acted 13 Edw. I. (ec 3.). See Statute Mer- 
chant. : 


ACTOR. 
In Roman Law 


One who acted for another; one who at- 
tended to another’s business; a manager or 
agent, A slave who attended to, transacted, 
or superintended his master’s business or af- 
fairs, received and paid out moneys, and kept 
accounts, Burrill. 


The word has a variety of closely-related mean- 
ings, very nearly corresponding with manager. 
Thus, actor domine, manager of his master’s farm ; 
actor ecclesi@, manager of church property; actores 
provinciarum, tax-gatherers, treasurers, and man- 
agers of the public debt. 

Actor ecclesie.—An advocate for a church; one 
who protects the temporal interests of a church. 
Actor ville was the steward or head-bailiff of a 
town or village. Cowell. 


A plaintiff or complainant. In a civil or 
private action the plaintiff was often called 


ACTOR 


_ by the Romans “petitor,” in a public action 
(causa publica) he was called “accusator.” 
The defendant was called “reus,” both in pri- 
vate and publie causes; this term, however, 
according to Cicero, (De Orat. ii. 43) might 
signify either party, as indeed we might con- 
clude from the word itself. In a private ac- 
tion, the defendant was often called “ad- 
versarius,” but either party might be called 
so. 

Also, the term is used of a party who, for 
the time being, sustains the burden of proof, 
or has the initiative in the suit. 


In Old European Law 


A patron, proctor, advocate, or pleader; 
one who acted for another in legal matters; 
one who represented a party and managed his 
cause. An attorney, bailiff, or steward; one 
who managed or acted for another. The 
scotch “doer” is the literal translation. 


Actor qui contra regulam quid adduxit, non est 
audiendus. A plaintiff (or pleader) is not to 
be heard who has advanced anything against 
authority, (or against the rule.) 


Actor sequitur forum rei. According as rei is 

intended as the genitive of res, a thing, or 

reus, a defendant, this phrase means: The 
. plaintiff follows the forum of the property in 

suit, or the forum of the defendant’s resi- 

dence. Branch, Max. 4. Home, Law Tr. 232; 

Story, Confl. L. § 825%; 2 Kent 462. 

i 


Actore non probante reus absolvitur. When 
the plaintiff does not prove his case the de- 
fendant is acquitted (or absolved). Hob. 103. 


Actori incumbit onus probandi. The burden of 
proof rests on the plaintiff, (or on the party 
who advances a proposition affirmatively.) 
Hob. 103. 


ACTORNAY. In old Scotch law. An attor- 
ney. Skene. 


ACTRIX. Lat. A female actor; a female 
plaintiff. Calvinus, Lex. 


Acts Indicate the intention. 8 Co. 146b; Broom, 
Max. 301. 


ACTS OF COURT. Legal memoranda made 
in the admiralty courts in England, in the na- 
ture of pleas. 


ACTS OF POSSESSION. To constitute ad- 
verse possession, acts of possession must be 
such as, if seen by the party whose claim is 
sought to be divested, would apprise him that 
the party doing the acts claimed the owner- 
ship of the property. Crosby v. City of Green- 
ville, 183 Mich. 452, 150 N. W. 246, 248, 


ACTS OF SEDERUNT. In Scotch law. Or- 
dinances for regulating the forms of proceed- 
ing, before the .court of session, in the ad- 
ministration of justice, made by. the: judges, 
who have the power by virtue of a Scotch act 
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of parliament passed in 1540. Ersk. Prin. § 
14, 


ACTUAL. Real; substantial; existing pres- 
ently in act, having a valid objective exist- 
ence as opposed to that which is merely the- 
oretical or possible. 

Something real, in opposition to construc- 
tive or speculative ; something existing in act. 
Astor v. Merritt, 111 U. S. 202, 4 Sup. Ct. 413, 
28 L. Ed. 401; Kelly v. Ben. Ass’n, 46 App. 
Div. 79, 61 N. Y. Supp. 394; State v. Wells, 
81 Conn. 218; Pascagoula Nat. Bank v. Fed- 
eral Reserve Bank of Atlanta (D. C. Ga.) 3 F. 
(2d) 465, 467. It is used as a legal term in 
contradistinction to virtual or constructive as 
of possession or occupation; Cleveland v. 
Crawford, 7 Hun (N. Y.) 616; or an actual set- 
tler, which implies actual residence; McIn- 
tyre v. Sherwood, 82 Cal. 139, 22 Pac. 937. 
An actual seizure means nothing more than 
seizure, since there was no fiction of con- 
structive seizure before the act: L. R. 6 
Exch. 208. 

Actually is opposed to seemingly, pretend- 
edly, or feignedly, as actually engaged im 
farming Means really, truly, in fact; In re 
Strawbridge & Mays, 39 Ala. 367; Ayer & 
Lord Tie Co. v. Commonwealth, 208 Ky. 606, 
271 S. W. 693, 694; Morris & Co. v. Common- 
wealth, 116 Va. 912, 83 S. E. 408, 411; Baron 
v. Wisnowski, 102 N. J. Law, 46, 130 A. 450, 
451. 

As to actual “Bias,” “Damages,” “Deliv- 
ery,” “Eviction,” “Fraud,” “Malice,” “Notice,” 
“Occupation,” “Ouster,” “Possession,” “Resi- 
dence,” “Seisin,” “Total Loss,” see those titles. 


ACTUAL AUTHORITY. In the law of agen- 
cy, such authority as a principal intentionally 
confers on the agent, or intentionally or; by 
want of ordinary care allows the agent to be- 
lieve himself to possess. Civ. Code Cal. § 
2816; Comp. Laws N. D. 1913, § 6337. 


ACTUAL CASH VALUE. The fair or reason- 
able cash price for which the property could 
be sold in the market, in the ordinary course 
of business, and not at forced sale; the price 
it will bring in a fair market after reasonable 
efforts to find a purchaser who will give the 
highest price. Montesano Lumber & Mfg. Co. 
v. Portland Iron Works, 94 Or. 677, 186 P. 428, 
432; Riverdale State Bank v. Schmidt, 123 
Kan. 39, 254 P. 388, 385; State v. Woodward, 
208 Ala. 31, 93 So. 826, 827; Birmingham F., 
Ins. Co. v. Pulver, 126 Ill. 329, 18 N. E, 804, 
9 Am. St. Rep. 598; Mack v. Lancashire Ins, 
Co. (C. C.) 4 Fed. 59; Morgan’s L. & T. R. S. 
S. Co. v. Board of Reviewers, 41 La. Ann. 
1156, 3 So. 507; Peavy-Wilson Lumber Co. v. 
Jackson, 161 La. 669, 109 So. 351, 352. 


ACTUAL CHANGE OF POSSESSION. In 
statutes of frauds. An open, visible, and un- 
equivocal change of possession, manifested by- 
the usual outward signs, as distinguished 
from a merely formal or constructive change: 
Randall v. Parker, 3 Sandt. (N. Y.) 69; Murch: 
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v. Swensen, 40 Minn. 421, 42 N. W: 290: Dodge 
v. Jones, 7 Mont. 121, 14 Pac. 707; Stevens v. 
Irwin, 15 Cal. 503, 76 Am, Dec. 500. 


ACTUAL COST. The actual price paid for 
goods by a party, in the case of a real bone 
fide purchase, and not the market value of the 
goods. Alfonso v. United States, 2 Story, 421, 
Fed. Cas. No. 188; United States v. Sixteen 
Packages, 2 Mason, 48, Fed, Cas. No. 16,303; 
Lexington, etc., R. Co. v. Fitchburg R. Co., 9 
Gray (Mass.) 226; Caldwell v. Hand, 149 Ga. 
589; 101 S. E. 582 ; Standard Auto Ins. Ass’n V., 
West, 203 Ky. 335, 262 S. W. 296, 297; Mayor 
and Aldermen of Worcester v. Boston & A. R. 
Co., 213 Mass. 567, 100 N. E. 1014, 1015. Com- 
pare First Nat. Bank v. Nash, 232 Mich. 380, 
205 N. W. 127, 128; Fillmore y. Johnson, 221 
Mass. 406, 109 N. E. 153, 155; Rock Milling & 
Elevator Co. v. Atchison, T, & S. F. Ry. Co., 
98 Kan. 478, 158 P. 859, 861; State v. Tono- 
pah Extension Mining Co., 49 Nev. 428, 248 
P. 835, 886; Ogunquit Village Corporation v. 
Inhabitants of Wells, 123 Me. 207, 122 A. 522, 
524, 


ACTUAL MARKET VALUE. In custom laws. 
The price at which merchandise is freely of- 
fered for sale to all purchasers; the price 
which the manufacturer or owner would have 
received for merchandise, sold in the ordi- 
nary course of trade in the usual wholesale 
quantities. United States v. Sischo (D. C: 
Wash.) 262 F., 1001, 1011. 


ACTUAL SALE. Lands are “actually sold” 
at a tax sale, so as to entitle the treasurer to 
the statutory fees, when the sale is completed ; 
when he has collected from the purchaser the 


amount of the bid. Miles v. Miller, 5 Neb. 
272. 


ACTUAL VIOLENCE. An assault with actu- 
al violence is an assault with physical force 
put in action, exerted upon the person assail- 
ed. The term violence is synonymous with 
physical force, and the two are used inter- 
changeably in relation to assaults. State v. 
Wells, 31 Conn. 210. Tanner v. State, 24 Ga, 
App. 182, 100 S. E. 44. 


ACTUARIUS. In Roman law. A notary or 
` clerk. One who drew the acts or statutes, 
or who wrote in brief the public acts. 

An officer who had charge of the public 
baths; an officer who received the money for 
the soldiers, and distributed it among them; 
a notary. 

An actor, which see. Du Cange. 


ACTUARY. In English ecclesiastical law. A 
clerk that registers the acts and constitutions 
of the lower house of convocation; or a reg- 
istrar in a court christian. 

Also an officer appointed to keep savings 
panks accounts; the computing officer of an 
insurance company; a person skilled in cal- 
culating the value of life interests, annuities, 
and insurances, 


ACTUS 


ACTUM. Lat. "Ai:deéd; something done. 


ACTUS. In the civil law. An act or action. 
Non tantum verbis, sed etiam actu; not only 
by words, but also by act. Dig. 46. 8. 5. 

A species of right of way, consisting in the 
right of driving cattle, or a carriage, over the 
land subject to the servitude, Inst. 2, 3, pr. 
It is sometimes translated a “road,” and in- 
cluded the kind of way termed “iter,” or path. 
Lord Coke, who adopts the term “actus” from 
Bracton, defines it a foot and horse way, vul- 
garly called “pack and prime way ;” but dis- 
tinguishes it from a cart-way. Co. Litt. 56a; 
Boyden v. Achenbach, 79 N. C. 539. 


In Old English Law 


An act of parliament; a statute. 8 Coke 
40. <A distinction, however, was sometimes 
made between actus and statutum. Actus 
parliamenti was an act made by the lords and 
commons; and it became statutum, when it 
received the king’s consent. Barring. Obs. St. 
46, note b. 


Actus curiz neminem gravabit. An act of the 
court shall prejudice no man. Jenk. Cent. 
118. Where a delay in an action is the act 
of the court, neither party shall suffer for it. 


Actus Dei nemini est damnosus. The act of 
God is hurtful to no one. 2 Inst. 287. That 
is, a person cannot be prejudiced or held re- 
sponsible for an accident occurring without 
his fault and attributable to the “act of God.” 
See Act of God. 


Actus Dei nemini facit injuriam. The act of 
God does injury to no one. 2 BI. Comm. 122. 
A thing which is inevitable by the act of God, 
which no industry. can avoid, nor policy pre- 
vent, will not be construed to the prejudice 
of any person in whom there was no laches. 
Broom, Max, 230. 


Actus inceptus, cujus perfectio pendet ex vol- 
untate partium, revocari potest; si autem pen- 
det ex voluntate tertiæ personæ, vel ex contin- 
genti, revocari non potest. An act already be- 
gun, the completion of which depends on the 
will of the parties, may be revoked; but if it 
depend on the will of a third person, or on a 
contingency, it cannot be revoked. Bac, Max. 
reg. 20. 


Actus judiciarius coram non judice irritus hab- 
etur, de ministeriali autem a quocunque provenit 
ratum esto. A judicial act by a judge with- 
out jurisdiction is void; but a ministerial act, 
from whomsoever proceeding, may be rati- 
fied. Lofft, 458. 


Actus legis nemini est damnosus. The act of 
the law is hurtful to no one. An act in law 
shall prejudice no man. 2 Inst. 287. 


Actus legis nemini facit injuriam. The act of 
the law does injury to no one. 5 Coke, 116. 


ACTUS 


Actus legitimi non recipiunt modum. Acts re- 
quired to be done by law do not admit of qual- 
ification. Hob. 153; Branch, Princ, 


Actus me invito factus non est meus actus. An 
act done by me, against my will, is not my act. 
Branch, Princ. 


Actus non facit reum, nisi mens sit rea. An act 
does not make [the doer of it] guilty, unless 
the mind be guilty; that is, unless the inten- 
tion be criminal. 3 Inst. 107. The intent and 
the act must both concur to constitute the 
crime. Lord Kenyon, ©. J., 7 Term 514; 
Broom, Max. 306. 


Actus repugnus non potest in esse produci. A 
repugnant act cannot be brought into being, 
i. e., cannot be made effectual. Plowd. 355, 


Actus servi in iis quibus opera ejus communi- 
ter adhibita est, actus domini habetur. The act 
of a servant in those things in which he is 
usually employed, is considered the act of 
his master, Lofft, 227. 


AD. Lat. At; by; for; near; on account 
of; to; until; upon; with relation to or con- 
cerning, 


AD ABUNDANTIOREM CAUTELAM. L. 
Lat. For more abundant caution. 2 How. 
State Tr. 1182. Otherwise expressed, ad 
cautelam ex superabundanti, Id. 1163. 


AD ADMITTENDUM CLERICUM. For the 
admitting of the clerk. A writ in the nature 
of an execution, commanding the bishop to 
admit his clerk, upon the success of the lat- 
ter in a qudre impedit. 


AD ALIUD EXAMEN. To another tribunal; 
belonging to another court, cognizance, or ju- 
risdiction. 


AD ALIUM DIEM. At another day. A com- 
mon phrase in the old reports. Yearb. P, 7 
Hen. VI. 18. ; . 


AD ASSISAS CAPIENDAS. To take assises; 
to take or hold the assises. Bract. fol. 110a; 
3 Bl. Comm. 185, 352. Ad assisam capien- 
dam; to take an assise. Bract. fol. 110b. 


AD AUDIENDAM CONSIDERATIONEM 
CURIE. To hear the judgment of the court. 
Bract. 383 b. 


AD AUDIENDUM ET TERMINANDUM. To 
hear and determine. St. Westm. 2, ce. 29, 30. 
4 Bla. Com. 278, 


AD BARRAM. To the bar; 
How. State Tr. 112. 


at the bar. 8 


“AD BARRAM EVOCATUS. Called to the bar, 
1 Ld. Raym. 59. 


AD. CAMP! PARTEM. For a share of the 
field or land, for champert, Fleta, lib, 2, & 
36, § 4. 
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AD CAPTUM VULGI. 
mon understanding. 


AD COLLIGENDUM. For collecting; as an 
administrator or trustee ad colligendum 2 
Kent 414. 


Adapted to the com- 


AD COLLIGENDUM BONA DEFUNCTI. 
For collecting the goods of the deceased. See 
Administration of Estates. 


AD COMMUNE  NOCUMENTUM. To the 
common nuisance. Broom & H. Com. 196. 


AD COMMUNEM LEGEM. At common law. 
The name of a writ of entry (now obsolete) 
brought by the reversioners after the death of 
the life tenant, for the recovery of lands 
wrongfully alienated by him. 


AD COMPARENDUM. To appear. Ad com- 
parendum, et ad standum juri, to appear and 
to stand to the law, or abide the judgment of 


the court. Cro. Jac. 67. 

AD COMPOTUM REDDENDUM. To render 
an account. St. Westm. 2, c. 11. 

AD CULPAM. Until misbehavior. 

AD CURIAM. At a court. 1 Salk. 195. To 


court. Ad curiam vocare, to summon to court. 


AD CUSTAGIA. At the costs. 
Cowell; Whishaw. 


AD CUSTUM. At the cost. 1 BI. Comm. 314. 


AD DAMNUM. In pleading. “To the dam- 
age.” The technical name of that clause of 
the writ or declaration which contains a 
statement of the plaintiff's money loss, or the 
damages which he claims. Cole v. Hayes, 78 
Me. 539, 7 Atl. 391; Vincent v. Life Ass’n, 75 
Conn. 650, 55 Atl. 177, 


Toullier ; 


AD DEFENDENDUM. To defend. 1 BI. 
Comm. 227. ' 
AD DIEM. Ata day; at the day. Townsh. 


Pl. 23. Ad alium diem. At another day. Y. 
B. 7 Hen. VI, 13. Ad certum diem, at a cer- 
tain day. 2 Strange, 747. Solvit ad diem; 
he paid at or on the day. 1 Chit. Pl. 485. 


Ad ea que frequentius accidunt jura adaptantur. 
Laws are adapted to those cases which most 
frequently occur. 2 Inst. 137; Broom, Max. 
43. 
. Laws are adapted to cases which frequently 
occur. A statute, which, construed according 
to its plain words, is, in all cases of ordinary 
occurrence, in no degree inconsistent or un- 
reasonable, should not be varied by construc- 
tion in every case, merely because there is one 
possible but highly improbable case in which 
the law would operate with great severity 
and against our notions of justice. The ut- 
most that can be contended is that the :con- 
struction of the statute should be varied in 
that particular case, so as to obviate the in- 
justice. 7 Exch. 549; § Exch, 778, 
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AD EFFECTUM. To the effect, or end. Co. 
Litt. 204a; 2 Crabb, Real Prop. p. 802, § 2143. 
Ad effectum sequentem, to the effect follow- 
ing. 2 Salk. 417, 


AD EVERSIONEM JURIS NOSTRI. 
overthrow of our right. 2 Kent 91. 


AD EXCAMBIUM. For exchange; for com- 
pensation. Bract. fol. 12b, 37b. 


AD EXH/EREDATIONEM. To the disheri- 
son, or disinheriting; to the injury of the 
inheritance, Bract. fol. 15a; 3 BI. Comm. 
288. Formal words in the old writ of waste, 
which calls upon the tenant to appear and 
show cause why he hath committed waste 
and destruction in the place named, ad ez- 
heredationem, ete.; 3 Bla. Com, 228; Fitz- 
herbert, Nat. Brev. 55. 


AD EXITUM. At issue; at the end (of the 
pleadings.) Steph. Pl. 24. 


AD FACIENDUM. To do. Co. Litt. 204a. 
Ad faciendum, subjiciendum et recipiendum; 
to do, submit to, and receive. Ad faciendam 
juratamillam; to make up that jury. Fleta, 
lib. 2, c. 65, § 12. 


AD FACTUM PRAESTANDUM. In Scotch 
law. A name descriptive of a class of obliga- 
tions marked by unusual severity. A debtor 
ad fac. pres. is denied the benefit of the act 
of grace, the privilege of sanctuary, and the 
cessio bonorum; Erskine, Inst. lib. 3, tit. 3, 
§ 62; Kames, Eq. 216. 


To the 


AD FEODI FIRMAM. To fee farm. Fleta, 
lib. 2, c. 50, § 30. 


AD FIDEM. In allegiance. 2 Kent, Comm. 
56. Subjects born ad fidem are those born in 
allegiance. ` 


AD FILUM AQUÆ. To the thread of the 
water; to the central line, or middle of the 
stream. Usque aå filum aque, as far as the 
thread of the stream. Bract. fol. 208b; 235a. 
A phrase of frequent occurrence in modern 
law; of which ad medium filum aque (q. v.) 
is another form, and etymologically more ex- 
act. 


AD FILUM VIÆ. To the middle of the way; 
to the central line of the road. Parker v. 
Inhabitants of Framingham, 8 Metc. (Mass.) 
260. 


AD FINEM. Abbreviated ad fin. To the end. 
It is used in citations to books, as a direction 
to read from the place designated to the end 
of the chapter, section, ete. Ad finem litis, 
at the end of the suit. 


AD FIRMAM. To farm. Derived from an 
old Saxon word denoting rent. Ad firmam 
noctis was a fine or penalty equal in amount 
to the estimated cost of entertaining the king 
for one night. Cowell. Ad feođi firmam, to 
fee farm. Spelman. 
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AD LARGUM 


AD. FUNDANDAM JURISDICTIONEM. To 
make the basis of jurisdiction. [1905] 2 K. 
B. 555. 


AD GAOLAS DELIBERANDAS. To deliver 
the gaols; to empty the gaols. Bract. fol. 
109b. . Ad gaolam deliberandam; to deliver 
the gaol; to make gaol delivery. Bract. fol. 
110%. 


AD GRAVAMEN. To the grievance, injury, 
or oppression. Fleta, lib. 2, c. 47, § 10. 


AD HOC. For this; for this special purpose. 
An attorney ad hoc, or a guardian or curator 
ad hoc, is one appointed for a special purpose, 
generally to represent the client or infant in 
the particular action in which the appoint- 
ment is made. Sallier v. Rosteet, 108 La. 378, 
32 South. 383; Bienvenu v. Insurance Co., 83 
La. Ann. 212. , 


AD HOMINEM. To the person. A term used 
in logic with reference to a personal argu- 
ment. 


AD HUNC DIEM. At this day. 1 Leon. 90. 


AD IDEM. To the same point, or effect. Ad 
idem facit, it makes to or goes to establish 
the same point. Bract. fol 270. 


AD INDE. Thereunto. Ad inde requisitus, 
thereunto required. Townsh. Pl. 22. 


AD INFINITUM. Without limit; to an in- 
finite extent; indefinitely. 


AD INQUIRENDUM. To inquire; a writ of 
inquiry; a judicial writ, commanding inquiry 
to be made of anything relating to a cause 
pending in court. Cowell. 


AD INSTANTIAM. At the instance. 2 Mod. 
44, Ad instantiam partis, at the instance of 
a party. Hale, Com. Law, 28. 


AD INTERIM. In the meantime, An officer 
ad interim is one appointed to fill a temporary 
vacancy, or to discharge the duties of the 
office during the absence or temporary inca- 
pacity of its regular incumbent. 


AD JUDICIUM. To judgment; to court. Ad 
judicium provocare; to summon to court; to 
commence an action; a term of the Roman 
law. Dig. 5, 1, 13, 14. 


AD JUNGENDUM AUXILIUM. To joining 
in aid; to join in aid. See Aid Prayer. 


AD JURA REGIS. To the rights of the king; 
a writ which was brought by the king's clerk, 
presented to a living against those who en- 
deavored to eject him, to the prejudice of the 
king's title. Reg. Writs 61. 


AD LARGUM. At large: as, title at large; 
assize at large. See Dane, Abr. c. 144, art. 16, 
§ 7. Also at liberty; free, or unconfined. Jre 
ad largum, to go at large. Plowd. 37. 

At large; giving details, or particulars; in 


AD LIBITUM 


extenso. A special verdict was formerly 
called a verdict at large. Plowd. 92. 


AD LIBITUM. At pleasure. 3 Bla. Com. 
292. 


AD LITEM. For the suit; for the purposes 
of the suit; pending the suit. A guardian ad 
litem is a guardian appointed to prosecute or 
defend a suit on behalf of a party incapaci- 
tated by infancy or otherwise. 


AD LUCRANDUM VEL PERDENDUM. For 
gain or loss. Emphatic words in the old war- 
rants of attorney. Reg. Orig. 21, et seq. 
Sometimes expressed in English, “to lose and 
gain.” Plowd. 201. 


AD MAJOREM: CAUTELAM. For greater 
security. 2 How. State Tr. 1182. 


AD MANUM. At hand; ready for use. Ht 
querens sectam habeat ad manum; and the 
plaintiff immediately have his suit ready. 
Fleta, lib. 2, c. 44, § 2. 


AD MEDIUM FILUM AQUA. To the middle 
thread of the stream. See Ad Filum Aquæ. 


AD MEDIUM FILUM VIZE. To the middle 
thread of the way. 


AD MELIUS INQUIRENDUM. A writ di- 
rected to a coroner commanding him to hold 
a second inquest. See 45 Law J. Q. B. 711. 


AD MORDENDUM ASSUETUS. Accustomed 
to bite. Cro. Car. 254. A material averment 
in declarations for damage done by a dog to 
persons or animals, 1 Chit. Pl. 388; 2 Chit. 
PL. 597. 


AD NOCUMENTUM. To the nuisance, or an- 
noyance; to the hurt or injury. Fleta, lib. 
2, c. 52, § 19. Ad nocumentum liberi tene- 
menti sui, to the nuisance of his freehold. 
Formal words in the old assise of nuisance. 
3 Bl Comm. 221. 


Ad officium justiciariorum spectat, unicuique 
coram eis placitanti justitiam exhibere. It is 
the duty of justices to administer justice to 
every one pleading before them. 2 Inst. 451. 


AD OMISSA VEL MALE APPRETIATA. 
With relation to omissions or wrong inter- 
pretations. 3 Ersk. Inst. 9, § 36. 


AD OPUS. To the work. See 21 Harv. L. 
Rev. 264, citing 2 Poll. & Maitl. 232 et seq.; 
Use. 


AD OSTENDENDUM. To show. Formal 
words in old writs. Fleta, lib. 4, ¢. 65, § 12. 


AD OSTIUM ECCLESIA.. At the door of the 
church. One of the five species of dower 
‘formerly recognized by the English law. 1 
Washb. Real Prop. 149; 2 Bl. Comm. 132. 


AD PIOS USUS. Lat. For pious (religious or 
charitable) uses or purposes. Used with ref- 
erence to gifts and bequests, 
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AD PROSEQUENDAM. To prosecute. 11 
Mod. 362. 


Ad proximum antecedens fiat relatio nisi im- 
pediatur sententiaé. Relative words refer to 
the nearest antecedent, unless it be prevented 
by the context. Jenk. Cent. 180. 


AD PUNCTUM TEMPORIS. 
time. Sto. Bailm, § 268. 


AD QU/ERIMONIAM. 


At the point of 


On complaint of, 


AD QUEM. To which. A term used in the 
computation of time or distance, as correlative 
to a quo; denotes the end or terminal point. 
See A, Quo. ` 

The terminus a quo is the point of beginning 
or departure; the terminus ad quem, the end 
of the period or point of arrival. 


Ad questiones facti non respondent judices; ad 
questiones legis non respondent juratores. 
Judges do not answer questions of fact; ju- 
ries do not answer questions of law. 8 Coke, 
808; Co. Litt. 295. l 


Ad quæstiones legis judices, et non juratores, re- | 
spondent. Judges, and not jurors, decide ques- 
tions of law. 7 Mass. 279. ' 


AD QUOD CURIA CONCORDAVIT. To 
which the court agreed, Yearb. P. 20 Hen. VI. 
27. 


AD QUOD DAMNUM. The name of a writ 
formerly issuing from the English chancery, 
commanding the sheriff to make inquiry “to 
what damage” a specified act, if. done, will 
tend. Ad quod damnum is a writ which ought 
to be sued before the king grants certain lib- 
erties, as a fair, market, or such like, which 
may be prejudicial to others, and thereby it 
should be inquired whether it will be a preju- 
dice to grant them, and to whom it will be 
prejudicial, and what prejudice will come 
thereby. There is also another writ of ad 
quod damnum, if any one will turn a common 
highway and lay out another way as benefi- 
cial. Termes dela Ley. The writ of ad quod 
damnum is a common-law writ, in the nature 
of an original writ, issued by the prothono- 
tary, and in condemnation proceedings is re- 
turnable to and subject to confirmation of the 
Superior Court. Elbert v. Scott, 5 Boyce (Del.) 
1, 90 A. 587. 


AD QUOD NON FUIT RESPONSUM. To 
which there was no answer. A phrase used 
in the reports, where a point advanced in ar- 
gument by one party was not denied by the 
other; or where a point or argument of coun- 
sel was not met or noticed by the court; or 
where an objection was met by the court, and 
not replied to by the counsel who raised it. 3 
Coke, 9; 4 Coke, 40. 


AD RATIONEM PONERE. To cite a person 

to appear. A technical expression in the old 

records of the Exchequer, signifying, to put 
BL.Law Drcr.(8D Ep.) 
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to the bar and interrogate as to a charge 
made; to arraign on a trial. 


AD RECOGNOSCENDUM. To recognize. 
Fleta, lib. 2, c. 65, § 12. Formal words in old 
writs. . 


Ad recte docendum oportet, primum inquirere 
nomina, quia rerum cognitio a nominibus rerum 
dependet. In order rightly to comprehend a 
thing, inquire first into the names, for a right 
knowledge of things depends upon their 
names. Co. Litt. 68. 


AD RECTUM. (L. Lat.) To right. To do 
right. To meet an accusation. To answer the 
demands of the law. Habeant eos ad rectum, 
They shall render themselves to answer the 
law, or to make satisfaction. Bract. fol. 124 b. 


AD REPARATIONEM ET SUSTENTATION- 
EM. For repairing and keeping in suitable 
condition. 


AD RESPONDENDUM. For answering; to 
make answer; words used in certain writs em- 
ployed for bringing a person before the court 
to make answer in defense in a proceeding, as 
in habeas corpus ad respondendum and capias 
ad respondendum, q. V. 


AD SATISFACIENDUM. To satisfy. The 
emphatic words of the writ of capias ad satis- 
faciendum, which requires the sheriff to take 
the person of the defendant to satisfy the 
plaintiff’s claim. 


AD SECTAM. At the suit of. Commonly 
abbreviated to ads. Used in entering and in- 
dexing the names of cases, where it is desired 
that the name bf the defendant should come 
first. Thus, “B. ads. A.” indicates that B. is 
defendant in an action brought by A., and the 
title so written would be an inversion of the 
more usual form “A, v. B.” 


AD STUDENDUM ET ORANDUM. For 
studying and praying; for the promotion of 
learning and religion. A phrase applied to 
colleges and universities, 1 Bl. Comm, 467; 
T. Raym. 10L 


AD TERMINUM ANNORUM. For a term of 
years, : 


AD TERMINUM QUI PRETERIT. For a 
term which has passed. Words in the Latin 
form of the writ of entry employed at common 
law to recover, on behalf of a landlord, posses- 
sion of premises, from a tenant holding over 
after the expiration of the term for which they 
were demised. See Fitzh. Nat. Brev. 201. 


Ad tristem partem strenua est suspicio. 
picion lies heavy on the unfortunate side. 


AD TUNC ET IBIDEM. In pleading. The 
Latin name of that clause of an indictment 
containing the statement of the subject-matter 
“then and there being found.” 


AD ULTIMAM VIM TERMINORUM. To the 
most extended import of the terms; in a sense 


Sus- 


ADDICERE 


as universal as the terms will reach. 2 Eden, 
54. 


AD USUM ET COMMODUM. To the use and 
benefit, - : 


AD VALENTIAM. 
lorem. 


AD VALOREM. According to value. Duties 
are either ad valorem or specific; the former 
when the duty is laid in the form of a per- 
centage on the value of the property; the lat- 
ter where it is imposed as a fixed sum on each 
article of a class without regard to its value. 
The term ad valorem tax is as well defined 
and fixed as any other used in political econ- 
omy or legislation, and simply means a tax or 
duty upon the value of the article or thing 
subject to taxation. Bailey v. Fuqua, 24 Miss. 
501; Pingree v. Auditor General, 120 Mich. 
95, 78 N. W. 1025, 44 L. R. A. 679; Blue Coach 
Lines vy. Lewis, 294 S. W. 1080, 1083, 220 Ky. 
116. 


AD VENTREM INSPICIENDUM. To inspect 
the womb. A writ for the summoning of a jury 
of matrons to determine the question of preg- 
nancy. 


Ad vim majorem vel ad casus fortuitus non tene- 
tur quis, nisi sua culpa intervenerit. No one 
is held to answer for the effects of a superior 
force, or of accidents, unless his own fault 
has contributed. Fleta, lib. 2, e. 72, § 16. 


AD VITAM. For life. Bract. fol. 18b. 
feodo, vel ad vitam; in fee, or for life. Id. 


In 


AD VITAM AUT CULPAM. for life or until 
fault. Words descriptive of a tenure of office 
“for life or good behavior,” equivalent to 
quamdiu bene se gesserit. 


AD VOLUNTATEM. At will. Bract. fol. 27a. 
Ad voluntatem domini, at the will of the lord. 


AD WARACTUM. To fallow. 
2286. See Waractum, 


ADAPTED. Capable of use. People v. Dor- 
rington, 221 Mich. 571, 191 N. W. 831, 832. 


Bract. fol. 


ADAWLUT. Corrupted from Adalat, justice, 
equity; a court of justice. The terms “De- 
wanny Adawlut” and “Foujdarry Adawlut” 
denote the civil and criminal courts of justice 
in India. Wharton. 


`Y 
ADCORDABILIS DENARII. Money paid by 
a vassal to his lord upon the selling or ex- 
changing of a feud. Enc. Lond. 


ADD. To unite; attach; annex; join. 
Board of Com’rs of Hancock County v. State, 
119 Ind. 478, 22 N. E. 10. 


ADDICERE. Lat. In the civil law. To ad- 
judge or condemn; to assign, allot, or deliver ; 
to sell. In the Roman law, addico was one of 
the three words used to express the extent of 
the civil jurisdiction of the pretors. 


To the value. See Ad Va- . 


ADDICT 


ADDICT. As defined in Acts 1894, No. 157, 
one who has acquired the habit of using spir- 
ituous liquors or narcotics to such an extent 
as to deprive him of reasonable self-control. 
Interdiction of Gasquet, 85 So. 884, 888, 147 
La. 722. 


ADDICT!O. In the Roman law. The giving 
up to a creditor of his debtor’s person by a 
magistrate; also the transfer of the (de- 
ceased) debtor’s goods to one who assumes his 
liabilities. 


Additio probat minoritatem. An addition [to 
a name] proves or shows minority or inferiori- 
ty. 4 Inst. 80; Wing. Max. 211, max. 60. 
That is, if it be said that a man has a fee tail, 
it is less than if he has the fee. 

This maxim is applied by Lord Coke to 
courts, and terms of law; minoritas being un- 
derstood in the sense of difference, inferiority, 
or qualification. Thus, the style of the king’s 
bench is coram rege, and the style of the court 
of chancery is coram domino rege in cancel- 
laria; the addition showing the difference. 4 
Inst. 80. By the word “fee” is intended fee- 
simple, fee-tail not being intended by it, unless 
there be added to it the addition of the word 
“tail” 2 Bl, Cemm. 106; Litt. § 1. 


ADDITION. Whatever is added to a man's 
name by way of title or description. Cowell. 


In English law, there are four kinds of additions, 
—additions of estate, such as yeoman, gentleman, 
esquire; additions of degree, or names of dignity, 
as knight, earl, marquis, duke; additions of trade, 
mystery, or occupation, as scrivener, painter, ma- 
son, carpenter; and additions of place of residence, 
as London, Chester, ete. The only additions recog- 
nized in American law are those of mystery and 
residence. 

At common law there was no need of addition in 
any case; 2 Ld. Raym. 988; it was required only 
by stat. 1 Hen. V. c. 5, in cases where process of 
outlawry lies. In all other cases it is only a de- 
scription of the person, and common reputation is 
sufficient; 2 Ld. Raym. 849. 


In addition to means not exclusive of, but 
by way of increase or accession to. In re 
Daggett’s Estate, 2 Con. Sur. 230, 9 N. Y. S. 
652; Washington Loan & Trust Co. v. Ham- 
mond, 51 App. D. C. 260, 278 F. 568, 571 


In the Law of Insurance 


The word “addition,” as applied to build- 
ings, usually means a part added or joined to 
a main building. Globe & Rutgers Fire Ins. 
Co. v. Hamilton, 65 Ind. App. 541, 116 N. E. 
597, 599; Agnew v. Sun Ins. Office, 167 Wis. 
456, 167 N. W. 829; Myerstein v. Great Amer- 
ican Ins. Co., 82 Cal. App. 131, 255 P, 220, 
222; Henry Clay Fire Ins, Co. v. Crider, 191 
Ky. 121, 229 S. W. 128. It may also apply to 
buildings appurtenant to some other building 
though not actually in physical contact there- 
with. Seeds v. Royal Ins, Co., 75 Pa, Super. 
Ct. 302, 304; Taylor v. Northwestern Nat. 
Ins. Co., 34 Cal. App. 471, 167 P. 899. 
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in the Law of Liens 


Within the meaning of the mechanic’s lien 
law, an “addition” to a building must be a lat- 
eral addition. It must occupy ground without 
the limits of the building to which it consti- 
tutes an addition, so that the lien shall be 
upon the building formed by the addition and 
the land upon which it stands. An alteration 
in a former building, by adding to its height, 
or to its depth, or to the extent of its interior 
accommodations, is merely an “alteration,” 
and not an “addition.” Putting a new story 
on an old building is not an addition. Up- 
dike v. Skillman, 27 N. J. Law, 182. See, 
also, Lamson v. Maryland Casualty Co., 196 
Iowa, 1185, 194 N. W. 70, 71. 


An “addition” is that which has become united 
with or become a part of. See Georgia Southern & 
F. Ry. Co. v. Tifton Produce Co., 160 Ga, 213, 127 
S. E. 771, 772; Judge v. Bergman, 258 Ill. 246, 101 
N. E. 574, 576; In re Thorn’s Estate, 183 Cal. 512, 
192 P. 19, 22. . 


tn French Law 


A supplementary process to obtain addition- 
al information. Guyot, Répert. 


ADDITIONAL. This term embraces the idea 
of joining or uniting one thing to another, so 
as thereby to form one aggregate. Hurst 
Home Ins. Co, v. Deatley, 175 Ky. 728, 194 S. 
W. 910, 911, L. R. A, 1917E, 750; Rose v. Sul- 
livan, 56 Mont. 480, 185 P. 562, 563; Payne v. 
Albright (Tex. Civ. App.) 285 S. W. 288, 289; 
Griebel v. School Dist. No. 6 of Rooks County, 
110 Kan. 317, 208 P. 718, 719. Thus, “addi- 
tional security” imports a security, which, 
united with or joined to the ’former one, is 
deemed to make it, as an aggregate, sufficient 
as a security from the beginning. State v. 
Hull, 53 Miss. 626; Searcy v. Cullman County, 
196 Ala. 287, 71 So. 664, 665. 


ADDITIONAL BURDEN. See Eminent Do- 
main, 


ADDITIONALES. In the law of contracts. 
Additional terms or propositions to be added 
to a former agreement. 


ADDLED. Stupid, muddled, foolish. Wind- 
ham v. State, 93 Tex. Cr. R. 477, 248 S. W. 51, 
54, 


ADDLED PARLIAMENT. ‘The parliament 
which met in 1614. It sat for but two months 
and none of its bills received the royal assent. 
Taylor, Jurispr. 359. 


ADDONE, Addonne. L, Fr. Given to. Kel- 
ham. 


ADDRESS. That part ofa bill in equity 
wherein is given the appropriate and techni- 
cal description of the court in which the bill 
is filed. 

In Legislation. A formal request addressed 
to the executive by one or both branches of 
the. legislative. body,. requesting him: to per-. 
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form some act. It is provided as a means for 
the removal of judges deemed unworthy, 
though the causes of removal would not war- 
rant impeachment. It is not provided for in 
the Constitution of the United States; and 
even in those states where the right exists 
it is exercised but seldom. 
A place of business or residence. 


ADDRESS TO THE CROWN. When the roy- 
al. speech has been read in Parliament, an ad- 
dress in answer thereto is moved in both hous- 
es. 
by the administration for moving and second- 
ing the address. Since the commencement of 
the session 1890-1891, it has been a single res- 
olution expressing their thanks to the sover- 
eign for his gracious speech. 


ADDUCE. To present, bring forward, offer, 
introduce. Used particularly with reference 
to evidence. Tuttle v. Story County, 56 Iowa, 
316, 9 N. W. 292. 

“The word ‘adduced’ is broader in its signifi- 
cation than the word ‘offered, and, looking to 
the whole statement in relation to the evi- 
dence below, we think it sufficiently appears 
that all of the evidence is in the record.” 
Beatty v. O'Connor, 106 Ind. 81, 5 N. E. 880; 
Brown v. Griffin, 40 Ill. App. 558. 


ADEEM. To take away, recall, or revoke. 
To satisfy a legacy by some gift or substituted 
disposition, made by the testator, in advance. 
Tolman v. Tolman, 85 Me. 317, 27 Atl. 184. 
See Ademption. 


In case the identical thing bequeathed is not in 
_ existence, or has been disposed of and does not 
form part of the testator’s estate at the time of his 
death, the legacy is “extinguished” or “adeemed,” 
and the legateo’s rights are gone. Welch v. Welch, 
113 So. 197, 198, 147 Miss, 728. 


ADELANTADO. In Spanish law. The mili- 
tary and political governor of a frontier prov- 
ince. This office has long since been abolished. 
Also a president or president judge; a judge 
having jurisdiction over a kingdom, or over 
certain provinces only. So called from hay- 
ing authority over the judges of those places, 
Las Partidas, pt. 3, tit. 4, 1. 1. 


ADELING, or ATHELING. Noble; excellent. 
A title of honor among the Anglo-Saxons, 
properly belonging to the king’s children. 
Spelman. 


ADEMPTIO. Lat. In the civil law. 
tion of a legacy; an ademption. Inst. 2, 21, 
pr. Where it was expressly transferred from 
one person to another, it was called translatio. 
Id. 2, 21,1; Dig. 34, 4. 


A revoca- 


ADEMPTION. The revocation, recalling, can- 
cellation, or extinction of a legacy, according 
to the apparent intention of the testator, im; 
plied by the law from acts done by him in his 
life, though-such acts do not amount to an ex- 
-press revocation of it. Kenaday v. Sinnott, 
179 U. S. 606, 21 Sup. Ct. 283, 45 L. Ed. 339; 


Two members are selected in each house. 


ADEQUATE CAUSE 


Burnham v. Comfort, 108 N. Y. 535, 15 N. E. 
710, 2 Am. St. Rep. 462; Tanton Y. Keller, 
167 Dl, 129, 47 N. E. 376; Cowles v., Cowles, 
56 Conn. 240, 18 Atl. 414; Johns Hopkins Uni- 
versity v. Uhrig, 145 Md. 114, 125 A. 606, 610; 
Elwyn v. De Garmendia, 148 Md. 109, 128 A. 
913, 914, 40 A. L. R. 553; Lamkin v. Kaiser 
(Mo. App.) 256 S. W. 558, 559; King v. Sellers, 
194 N. C. 533, 140 S. B. 91, 92; In re Good- 
fellow’s Estate, 166 Cal. 409, 187 P. 12, 15. 

“The word ‘ademption’ is the most signifi- 
caut, because, being a term of art, and never 
used for any other purpose, it does not sug- 
gest any idea foreign to that intended to be 
conveyed. It is used to describe the act by 
which the testator pays to his legatee, in his 
life-time, a general legacy which by his will 
he had proposed to give him at his death. (1 
Rop. Leg. p. 365.) It is also used to denote 
the act by which a specific legacy has become . 
inoperative on account of the testator having 
parted with the subject.” Langdon v. Astor, 
16 N. XY. 40.. 

Ademption, in strictness, is predicable only 
of specific, and satisfaction of general leg- 
acies, Beck v. McGillis, 9 Barb. (N. Y.) 35, 
56; Langdon v. Astor, 3 Duer (N. Y.) 477, 
541; Kramer v. Kramer (C. C. A. Ga.) 201 F. 
248, 253. See Advancement. 


ADEO. Lat. So, as. Adeo plene et integre, 
as fully and entirely. 10 Coke, 65. 
ADEQUATE. Sufficient ; proportionate ; 


equally efficient; equal to what is required; 
suitable to the case or occasion; satisfactory. 
Elbert County v. Brown, 16 Ga. App. 884, 86 
S. E. 651, 652; Nagle v. City of Billings, 77 
Mont. 205, 250 P. 445, 446. 


ADEQUATE CARE. Such care as a man of 
ordinary prudence would himself take under 
similar circumstances to avoid accident; care 
proportionate to the risk to be incurred. Wal- 
lace v. Wilmington & N. R. Co., 8 Houst. (Del.) 
529, 18 Atl. 818. 


ADEQUATE CAUSE. Sufficient cause for a 
particular purpose. Pennsylvania & N. Y. 
Canal & R. Co. v. Mason, 109 Pa. 296, 58 Am. 
Rep. 722. In criminal law, adequate cause 
for the passion which reduces a homicide com- 
mitted under its influence from the grade of 
murder to manslaughter, means such cause 
as would commonly produce a degree of an- 
ger, rage, resentment, or terror, in a person 
of ordinary temper, sufficient to render the 
mind incapable of cool refiection. Insulting 
words or gestures, or an assault and battery 
so slight as to show no intention to inflict 
pain or injury, or an injury to property unac- 
companied by violence are not adequate 
causes. MecKaskle v. State, 96 Tex. Cr. R. 638, 
260 S. W. 588, 589; Pickens v. State, 86 Tex. 
Cr. R. 657, 218 S. W. 755, 758; Vollintine v. 
State, 77 Tex. Cr. R. 522, 179 S. W. 108; 
Solis v. State, 76 Tex. Cr. R. 230, 174 5. W. 
343, 344; Lamb v. State, 75 Tex. Cr. R. 75, 
169 S. W. 1158, 1163; Wisnoski v. State, 63 


ADEQUATE COMPENSATION © 


Tex. Cr. R. 382, 153 S. W. 316, 318; Gard- 
ner v. State, 40 Tex. Cr. R. 19, 48 S. W. 170; 
Williams v. State, 7 Tex. App. 396; Boyett 
v. State, 2 Tex. App. 100. 


ADEQUATE COMPENSATION (to be award- 
ed to one whose property is taken for public 
use under the power of eminent domain 
means the full and just value of the property, 
payable in money. Buffalo, ete., R. Co. v. Fer- 
ris, 26 Tex. 588. It includes interest. Texar- 
kana & Ft. S. Ry. Co. v. Brinkman (Tex. 
Civ. App.) 288 S. W. 852, 853. It may include 
the cost or value of the property to the own- 
er for the purposes for which he designed it. 
Hilbert County v. Brown, 16 Ga. App. 834, 86 
S. E. 651, 656. 


ADEQUATE CONSIDERATION. One which 
is equal, or reasonably proportioned, to the 

- value of that for which it is given. 1 Story, 
Eq. Jur. §§ 244-247. An adequate considera- 
tion is one which is not so disproportionate 
as to shock our sense of that morality and 
fair dealing which should always characterize 
transactions between man and man. Eaton v. 
Patterson, 2 Stew. & P. (Ala.) 9, 19; U. S. 
Smelting, Refining & Milling Co. v. Utah Pow- 
er & Light Co., 58 Utah, 168, 197 P. 902, 905; 
Schader v. White, 173 Cal. 441, 160 P. 557, 
559; Greenwood v. Greenwood, 96 Kan. 591, 
152 P. 657, 659; In re Felton’s Estate, 176 
Cal. 663, 169 P. 392, 394. 


ADEQUATE PROVOCATION. An’ adequate 
provocation to cause a sudden transport of 
passion that may suspend the exercise of judg- 
ment and exclude premeditation and a pre- 
viously formed design is one that is calculated 
to excite such anger as might obscure the 
reason or dominate the volition of an ordi- 
nary reasonable man. Rivers v. State, 75 Fla. 
401, 78 So. 343. 344; Commonwealth y. Webb, 
252 Pa. 187, 97 A. 189, 191. 


ADEQUATE REMEDY. One vested in the 
complainant, to which he may at all times re- 
sort at his own option, fully and freely, with- 
out let or hindrance. Wheeler v. Bedford, 54 
Conn. 244, 7 Atl. 22; George S. Chatfield Co. 
v. Reeves, 87 Conn. 68, 86 A. 750, 751, L. R. 
A. 1916D, 321; Chicago & N. W. R. Co. v. 
Railroad and Warehouse Commission of 
Minnesota (D. C. Minn.) 280 F. 387, 392. A 
remedy which is plain and complete and as 
practical and efficient to the ends of justice 
and its prompt administration as the remedy 
in equity, Keplinger v. Woolsey, 4 Neb. (Un- 
of.) 282, 98 N. W. 1008; St. Louis-San Fran- 
cisco Ry. Co. v. McElvain (D. ©. Mo.) 253 
F. 123, 185; Blackstone Hall Co. v. Rhode 
Island Hospital Trust Co., 39 R. I. 69, 97 A. 
484, 488; Jones v. Stearns, 97 Vt. 37, 122 A. 
116, 119, 81 A. L. R. 653; Dells Paper & Pulp 
Co. v. Willow River Lumber Co., 170 Wis. 
19, 173 N. W. 817, 322; Cook v. Panhandle 
Refining Co. (Tex. Civ. App.) 267 S. W. 1070, 
1073. A remedy that affords complete relief 
with reference to the particular matter in con- 
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troversy, and is appropriate to the cireum- 
stances of the case. City of Mt. Vernon v. 
Berman & Reed, 100 Ohio St. 1, 125 N. E. 
116, 120; State v. Huwe, 108 Ohio St. 546, 
134 N. E. 456, 459. A remedy to be adequate, 
precluding resort to mandamus, must not only 
be one placing relator in statu quo, but must 
itself enforce in some way performance of the 
particular duty. State v. Erickson, 104 Conn. 
542, 133 A. 683, 686. 


ADESSE. In the civil law. To be present; 
the opposite of abesse. Calvin. 


ADEU. Without day, as when a matter is 
finally dismissed by the court. Alez adet, go 
without day. Y. B. § Edw. IIL 173. See 
Adieu. 


ADFERRUMINATIO. In the civil law. The 
welding together of iron; a species of ad- 
junctio, (q. v.). Called also ferruminatio. 
Mackeld. Rom. Law, § 276; Dig. 6, 1, 23, 3. 


ADHERENCE. In Scotch law. The name 
of a form of action by which the mutual ob- 
ligation of marriage may be enforced by ei- 
ther party. Bell. It corresponds to the Eng- 
lish action for the restitution of conjugal 
rights. Wharton. 


ADHERING. Joining, leagued with, cleaving 
to; as, “adhering to the enemies of the United 
States.” 

Rebels, being citizens, are not “enemies,” 
within the meaning of the constitution; 
hence a conviction for treason, in promoting a 
rebellion, cannot be sustained under that 
branch of the constitutional definition which 
speaks of “adhering to their enemies, giving 
them aid and comfort.” United States v. 
Greathouse, 2 Abb. (U. 8.) 364, Fed. Cas. No. 
15,234, 


ADHESION. The entrance of another state 
into an existing treaty with respect only to a 
part of the principles laid down or the stipu- 
lations agreed to. Opp. Int. L. § 533. 

. Properly speaking, by adhesion the third 
state becomes a party only to such parts as 
are specifically agreed to, and by accession it 
accepts and is bound by the whole treaty. See 
Accession. 


ADHIBERE. In the civil law. To apply; to 
employ; to exercise; to use. Adhibere 
diligentiam, to use care. Adhibere vim, to 
employ force. 


ADIATION. A term used in the laws of Hol- 
land for the application of property by an ex- 
ecutor. Wharton. 


ADIEU. L. Fr. Without day. A common 
term in the Year Books, implying final dis- 
missal from court. 


ADIPOCERE. A waxy substance (chemically 
margarate of ammonium or ammoniacal soap) 
formed. by. the decomposition of animal mat- 
ter protected from the air but subjected to 
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moisture; In medical jurisprudence, the sub- 
stance into which a human cadaver is con- 


verted which has been buried for a long time 
in a saturated soil or has lain long in water. 


ADIRATUS. Lost; strayed; a price or value 
set upon things stolen or lost, as a recompense 
to the owner. Cowell. 


ADIT. 
proach; a horizontal excavation used as an 
entrance to a mine, or a vent by which ores 
and water are carried away; an excavation 
“in and along a lode,” which in statutes of 
Colorado and other mining states is made the 
equivalent of a discovery shaft. Gray v. 
Truby, 6 Colo. 278; Electro-Magnetic M. & 
D, Co. v. Van Auken, 9 Colo. 204, 11 P. 80. 


_ADITUS. An approach; 
way. Co. Litt. 56a. 


a way; a public 


ADJACENT. Lying near or close to; some- 
times, contiguous, Adjacent implies that the 
two objects are not widely separated, though 
they may not actually touch, while edjoining 
imports that they are so joined or united to 
each other that no third object intervenes. 
City of Hutchinson v. Danley, 88 Kan. 437, 
129 P. 163, 164; Martin v. Lown, 111 Kan. 752, 
208 P., 565; Hewey v. Cudahy Packing Co. 
(C. C. A. Kan.) 269 F. 21, 23; Charles Wolff 
Packing Co. v. Travelers’ Ins. Co., 94 Kan. 
630, 146 P. 1175, 1177 ; People v. Keechler, 194 
Th. 235, 62 N. E. 525; Hanifen v. Armitage 
(C. C.) 117 Fed. 845; McDonald v. Wilson, 59 
Ind. 54; Wormley v. Wright County, 108 
Iowa, 232, 78 N. W. 824; Hennessy v. Douglas 
County, 99 Wis. 129, 74 N. W. 983; Yard v. 
Ocean Beach Ass'n, 49 N. J. Eq. 306, 24 Atl. 
729; Henderson v. Long, 11 Fed. Cas. 1084; 
Yuba County v. Kate Hayes Min. Co., 141 Cal. 
360, 74 Pac. 1049; United States v. St. An- 
thony R. Co., 192 U. 5. 524, 24 Sup. Ct. 333, 48 
I. Ed. 548. But see Wilson v. Greenville 
County, 110 S. C. 321, 96 S. E. 301, 302; Na- 


tional Optical Co. v. U. S. Fidelity & Guar-. 


- anty Co., 77 Colo. 130, 235 P. 348, 344; Miller 
v. Cabell, 81 Ky. 184; In re Sadler, 142 Pa. 
511, 21 Atl. 978. 


“Adjacent” is a word of flexible meaning, depend- 
ing upon context and subject matter. U. S. v. R- 
Co., 31 F. 886; Johnston v. Davenport Brick & Tile 
Co. (D. C. Iowa) 237 F. 668, 669; Scotton v. Wright, 
13 Del, Ch. 214, 117 A. 131, 135; Hoopes v, City of 
Omaha, 99 Neb. 460, 156 N. W. 1047, 1048; City of 
Baltimore v. Williams, 126 Md. 290, 99 A, 362, 364; 
Nomath Hotel Co. v. Kansas City Gas Co., 204 Ma 
App. 214, 223 S. W. 975, 982. 

Under a statute authorizing a city to operate a 
waterworks for such city and adjacent territory, 
“adjacent territory’? means the suburbs of the city 
not within the limits of another municipality, 
Johnson City v. Weeks, 133 Tenn. 277, 180 S. W. 227, 
228, 3 A.L.R, 1431. 


ADJECTIVE LAW. ‘The aggregate of rules 
of procedure or practice. As opposed to that 
body of law which the courts are established 
to administer, (called “substantive law,”) it 


In mining law, an entrance or ap’ 


ADJOURNED TERM 


means the rules according to which the sub- 
stantive law is administered. That part of 
the law which provides a method for enforc- 
ing or maintaining rights, or obtaining re- 
dress for their invasion, Anderson v. Wirk- 
man, 67 Mont. 176, 215 P. 224, 227. 


ADJOINING. The word in its etymological 
sense, means touching or contiguous, as dis- 
tinguished from lying near to or adjacent. 
Broun v. Texas & N. O. R. Co. (Tex. Civ. App.) 
295 S. W. 670, 674; Plainfield-Union Water 
Co. v. Inhabitants of City of Plainfield, 84 
N. J. Law, 634, 87 A, 448, 450. And the same 
Meaning has been given to it when used in 
statutes. City of New York v. Alheidt, 151 
N. Y. 5. 463, 464, 88 Misc. 524. See Adjacent. 


ADJOURN. To put off; defer; postpone. To 
postpone action of a convened court or body 
until another time specified, or indefinitely, 
the latter being usually called to adjourn sine 
die. Bispham v. Tucker, 2 N. J. Law, 253; 
Reynolds v. Cropsey, 241 N. Y. 389, 150 N. E. 
303; Village of Coon Valley v. Spellum, 190 
Wis. 140, 208 N. W. 916, 917. 

The primary signification of the term “ad- 
journ” is to put off or defer to another day 
specified. But it has acquired also the mean- 
ing of suspending business for a time,—defer- 
ring, delaying. Probably, without some limi- 
tation, it would, when used with reference to 
a sale on foreclosure, or any judicial proceed- 
ing, properly include the fixing of the time 
to which the postponement was made. La 
Farge v. Van Wagenen, 14 How. Prac. (N. Y.) 
54; People v. Martin, 5 N. Y. 22; Waldrop 
v. Kansas City Southern Ry. Co., 131 Ark. 453, 
199 S. W. 369, 371, L. R. A. 1918B, 1081; Town 
of Athens v, Miller, 190 Ala. 82, 66 So. 702, 
T04. 


ADJOURNAL. A term applied in Scotch law 
and practice to the records of the criminal 
courts. . The original records of criminal 
trials were called “bukis of adiornale,” or 
“books of adjournal,” few of which are now 
extant. An “act of adjournal” is an order of 
the court of justiciary entered on its minutes. 


Adjournamentum est ad diem dicere seu diem 
dare. An adjournment is to appoint a day 
or give a day. 4 Inst. 27. Hence the formu- 
la “eat sine die.” 


ADJOURNATUR. L. Lat. It is adjourned. 
A word with which the old reports very fre- 
quently conclude a case. 1 Ld. Raym. 602; 1 
Show. 7; 1 Leon. 88, 


ADJOURNED SUMMONS. A summons tak- 
en out in the chambers of a judge, and aft- 
erwards taken into court to be argued by 
counsel. 


ADJOURNED TERM. In practice. A con- 
tinuance, by adjournment, of a regular term. 
Harris v. Gest, 4 Ohio St. 473; Kingsley v. 
Bagby, 2 Kan. App. 23, 41 P. 991. Distin- 
guished from an “additional term,” which isa 


ADJOURNMENT 


distinct term. Id. An adjourned term is a 
continuation of a previous or regular term; it 
is the same term prolonged, and the power of 
the court over the business which has been 
done, and the entries made at the regular 
term, continues. Van Dyke v. State, 22 Ala. 
57; Carter v. State, 14 Ga. App. 242, 80 S. B. 
533, 534. 


ADJOURNMENT. A putting off or postpon- 
ing of business or of a session until another 
time or place; the act of a court, legislative 
body, public meeting, or officer, by which the 
session or assembly is dissolved, either tem- 
porarily or finally, and the business in hand 
dismissed from consideration, either definite- 
ly or for an interval. If the adjournment is 
final, it is said to be sine die. See Johnson 
City v. Tennessee Eastern Electric Co., 133 
Tenn. 632, 182 S. W. 587, 589. 


In the Civil Law 


A calling into court; a summoning at an 
appointed time. Du Cange. 


in General 


~Adjournment day. A further day appointed 
by the judges at the regular sittings at nisi 
prius to try issue of fact not then ready for 
trial, 


—Adjournment day in error. In English prac- 
tice. A day appointed some days before the 
end of the term at which matters left undone 
on the affirmance day are finished. 2 Tidd, 
Pr. 1176. 


—Adjournment in eyre. The appointment of a 
day when the justices in eyre mean to sit 
again. Cowell; Spelman, 


ADJUDGE. To pass on judicially; to decide, 
settle, or decree; to sentence or condemn. 
Webb v. Bidwell, 15 Minn. 479 (Gil. 394); 
Western Assur. Co. v. Klein, 48 Neb. 904, 67 
N. W. 873; Blaufus v. People, 69 N. Y..107, 25 
Am. Rep. 148. Compare Edwards v. Hellings, 
99 Cal, 214, 33 Pac. 799. To adjudicate. Han- 
ey v. Neace-Stark Co., 109 Or. 93, 216 P. 757, 
762; Dobbins v. Economic Gas Co., 182 Cal. 
616, 189 P. 1073, 1082. 


Adjudged does not mean the same as deemed 
(contra, under statute, State v. District Court, 208 
P. 952, 955, 64 Mont. 181), nor is one disqualified as 
a witness who “shall, upon conviction, be adjudged 
guilty of perjury” merely by verdict of guilty or 
until sentence; Blaufus v. People, 6 N. Y. 107, 25 
Am. Rep. 148. It was sald by Gibson, C. J., that the 
word “can be predicated only of an act of the 
court’; Searight v. Com., 13 S. & R. (Pa.) 301. 
Compare Drinkhouse v. Van Ness, 202 Cal. 359, 260 
P. 869, 874; People èx rel. Strohsahl v. Strohsahl, 
222 N. Y. S. 319, 324, 221 App. Div. 86. 


ADJUDICATAIRE. In Canadian law. A 
purchaser at a sheriff's sale. See 1 Low. Can. 
241; 10 Low. Can. 325. 


. ADJUDICATE. To settle in the exercise of 
judicial authority, To determine finally. 
Synonymous with adjudge in its strictest 
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sense, United States v. Irwin, 127 U. S. 125, 8 
S. Ct. 1033, 32 L. Ed. 99; Street v. Benner, 20 
Fla. 700; Sans v. New York, 64 N. Y. S. 681, 
31 Mise. 559; Haney v. Neace-Stark Co., 109 
Or. 93, 216 P. 757, 762. 


ADJUDICATEE. In French and civil law. 
The purchaser at a judicial sale. Brent v. 
New Orleans, 41 La. Ann. 1098, 6 South. 793. 


ADJUDICATIO. In the civil law. An ad- 
judication. The judgment of the court that 
the subject-matter is the property of one of 
the litigants; confirmation of title by judg- 
ment. Mackeld. Rom. Law, § 204. 


ADJUDICATION. The giving or pronounc- 
ing a judgment or decree in a cause; also 
the judgment given. People ex rel. Argus Co. 
v. Hugo, 168 N. Y. S. 25, 27, 101 Misc. 481; 
Spaulding v. Mutual Life Ins. Co. of New 
York, 96 Vt. 67, 117 A. 376, 378. The term is 
principally used in bankruptcy proceedings, 
the adjudication being the order which de- 
clares the debtor to be a bankrupt. 


In French Law 


A sale made at public auction and upon 
competition. Adjudications are voluntary, 
judicial, or administrative. Duverger. 


In Scotch Law 


A species of diligence, or process for trans- 
ferring the estate of a debtor to a creditor, 
carried on as an ordinary action before the 
court of session. <A species of judicial sale, 
redeemable by the debtor. A decreet of the 
lords of session, adjudging and appropriat- 
ing a person’s lands, hereditaments, or any 
heritable right to belong to his creditor, who 
is called the “adjudger,” for payment or per- 
formance. Bell; Ersk. Inst. c. 2, tit. 12, §§ 
39-55 ; Forb. Inst. pt. 3, b, 1, c. 2, tit. 6. 


In General 


—Adjudication contra hereditatem jacentem, 
When a debtor’s heir apparent renounces the 
succession, any creditor may obtain a decree 
cognitionis causd, the purpose of which is that 
the amount of the debt may be ascertained so 
that the real estate may be adjudged. 


—Adjudication in bankruptcy. See Bankruptcy. 


~Adjudication in implement. An action by a 
grantee against his grantor to compel him to 
complete the title. 


ADJUNCT. Something added to another. 
New York Trust Co. v. Carpenter (C. CG, A. 
Ohio) 250 F. 668, 672; Judge v. Bergman, 258 
Ill. 246, 101 N. E. 574, 576. 

An additional judge sometimes appointed in 
the Court of Delegates, q: v. 


ADJUNCTIO. In the civil law. Adjunction ; 
a species of accessio, whereby two things be- 
longing to different proprietors are brought in- 
to firm connection with each other; such. as 
interweaving, (interteatura); welding togeth- 
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er, (adferruminatio); soldering together, (ap- 
plumbatura); painting, (pictura); writing, 
(scriptura); building, (inadificatio); sowing, 
(satio); and planting, (plantatio). Inst. 2, 1, 
26-34; Dig. 6, 1, 23; Mackeld. Rom. Law, $ 
276. See Accessio. 


ADJUNCTION. 


In Civil Law 


- The attachment or union permanently of a 
thing belonging to one person to that belong- 
ing to another. This union may be caused by 
inclusion, as if one man’s diamond be set in 
another’s ring, or by soldering, sewing, con- 
struction, writing, or painting. 

In these cases, as a general rule, the acces- 
sory follows the principal. The common law 


implicitly adopts the civil law doctrines. See 
2 Bla. Com. 404. See Accession. 
ADJUNCTUM ACCESSORIUM. An acces- 


sory or appurtenance. 


ADJURATION. A swearing or binding upon 
oath. 


ADJUST. To bring to proper relations; to 
settle; Joy v. Rousseau, 72 Cal. App. 179, 236 
P. 972, 975; Jeff Davis County v. Davis (Tex. 
Civ. App.) 192 8. W. 291, 295; Craig v. Lee, 36 
Cal. App. 335, 171 P. 1089, 1090; to determine 
and apportion an amount due; Utah Const. 
Co. v. St. Louis Construction & Equipment Co. 
(D. C. N. M.) 254 F. 321, 330; Flaherty v. In- 
surance Co., 20 App. Div. 275, 46 N. Y. S. 984; 
Miller v. Insurance Co., 113 Iowa, 211, 84 N. 
W. 1049; Washington County v. St. Louis, 
etc., R. Co., 58 Mo. 376. Accounts are adjust- 
ed when they are settled and a balance struck. 
Townes v. Birchett, 12 Leigh (Va.) 173, 201. 
It is sometimes used in the sense of pay. See 
Lynch v. Nugent, 80 Iowa, 422, 46 N. W. 61. 


ADJUSTER. One who makes any adjustment 
or settlement. Popa v. Northern Ins. Co., 192 
Mich. 237, 158 N. W. 945, 946, or who deter- 
mines the amount of a claim, as a claim 
against an insurance company. Samechuck v. 
Insurance Co. of North America, 99 Or. 565, 
194 P. 1095. He is a special agent for the 
person or company for whom he acts. Bond 
v. National Fire Ins. Co., 77 W. Va. 736, 88 S. 
E. 389, 394; Occidental Fire Ins. Co. v. Fort 
Worth Grain & Elevator Co. (Tex. Civ. App.) 
294 S. W. 953, 957. Compare Manheim v. 
Standard Fire Ins. Co. of Hartford, Conn., 84 
Wash. 16, 145 P. 992. f 


ADJUSTMENT. An arrangement; a settle- 
ment. Henry D. Davis Lumber Co. v. Pacific 
Lumber Agency, 127 Wash. 198, 220 P. 804, 
805; Dworkin v. Caledonian Ins. Co., 285 Mo. 
842, 226 S. W. 846, 850. In the law of insur- 
ance, the adjustment of a loss is the ascertain- 
ment of its amount and the ratable distribu- 
tion of it among those liable to pay it; the set- 
tling and ascertaining the amount of the in- 
demnity which the assured, after all allow- 
ances and deductions made, is entitled to re- 


ADMEASUREMENT OF PASTURE 


ceive under the policy, and fixing the propor- 
tion which each underwriter is liable to pay. 
Marsh, Ins, (4th Ed.) 499; 2 Phil. Ins. §§ 1814, 
1815; New York v. Insurance Co., 39 N. Y. 
45, 100 Am. Dec. 400; Whipple v. Insurance 
Co., 11 R. I. 189; Samchuck v. Insurance Co. 
of North America, 99 Or. 565, 194 P. 1095; 
Commonwealth Ins. Co. of New York v. Solo- 
man, 2 W. W. Harr. (Del.) 98, 119 A. 850, 851. 
The terms “examination” and “adjustment” 
are not convertible. Pennsylvania Fire Ins. 
Co. v. Draper, 187 Ala. 103, 65 So. 923, 927. 


ADJUTANT GENERAL. The term “civil ad- 
jutant general” is used as one of convenience 
merely to designate state adjutant general 
who has not been oflicially recognized by War 
Department. People v. Newlon, 77 Colo, 516, 
238 P. 44, 47. 


Adjuvari quippe nos, non decipi, beneficio opor- 
tet. We ought to be favored, not injured, by 
that which is intended for our benefit. (The 
species of bailment called “loan” must be to 
the adyantage of the borrower, not to his det- 
riment.) Story, Bailm. § 275. See 8 El. & 
Bl. 1051. 


ADLAMWR. In Welsh law. A proprietor who, 
for some cause, entered the service of another 
proprietor, and left him after the expiration 
of a year and a day. He was liable to the pay- 
ment of 30 pence to his patron. Wharton. 


ADLEGIARE. To purge one’s self of a crime 
by oath. 


ADMANUENSIS. A person who swore by lay- 
ing his hands on the book. 


ADMEASUREMENT. Ascertainment by 
measure; measuring out; assignment or ap- 
portionment by measure, that is, by fixed 
quantity or value, by certain limits, or in defi- 
nite and fixed proportions. 


ADMEASUREMENT OF DOWER. In prac- 
tice. A remedy which lay for the heir on 
reaching his majority to rectify an assignment 
of dower made during his minority, by which 
the doweress had received more than she was 
legally entitled to. 2 Bl. Comm. 1386; Gilb. 
Uses, 379. The remedy is of rare occurrence. 
See 1 Washb. R. P. 225, 226; Jones vy. Brewer, 
1 Pick. (Mass.) 314; McCormick v. Taylor, 2 
Ind. 336. In some of the states the statutory 
proceeding enabling a widow to compel the 
assignment of dower is called ‘“admeasurement 
of dower.” 


ADMEASUREMENT OF PASTURE. In Eng- 
lish law. A writ which lay between those that 
have common of pasture appendant, or by 
vicinage, in eases where any one or more of 
them surcharges the common with more cat- 
tle than they ought. Bract. fol. 229a; 1 
Crabb, Real Prop. p. 318, § 358. ‘The remedy 
is now abolished in England; 3 Sharsw. Bla. 
Com. 239, n.ş and in the United States; 8- 
Kent 419. 


ADMEASUREMENT, WRIT OF 


ADMEASUREMENT, WRIT OF. It lay 
against persons who usurped more than their 
share, in the two following cases: Admeasure- 
ment of dower, and admeasuremernt of pas- 
ture. Termes de la Ley. 


ADMENSURATIO. In old English law. 
measurement. Reg. Orig. 156, 157. 


ADMEZATORES. In old Italian law. Per- 
sons chosen by the consent of contending par- 
ties, to decide questions between them. Lit- 
erally, mediators. Spelman. 


Ad- 


ADMINICLE. 
In Scotch Law 


An aid or support to something else. A 
collateral deed or writing, referring to another 
which has been lost, and which it is in general 
necessary to produce before the tenor of the 
lost deed can be provefi by parol evidence. 
Ersk, Inst. b. 4, tit. 1, § 55. 

Used as an English word in the statute of 1 
Edw. IV. c. 1, in the sense of aid, or support. 

In the Civil Law 

Imperfect proof. Merl. Répert. 

miniculum. 


ADMINICULAR. Auxiliary or subordinate 
to. “The murder would be adminicular to the 
robbery,” (i. ¢., committed to accomplish it.) 
The Marianna Flora, 38 Mason, 121, Fed. Cas. 
No. 9080. 


ADMINICULAR EVIDENCE. In écclesiasti- 
cal law. Auxiliary or supplementary evidence; 
such as is presented for the purpose of explain- 
ing and completing other evidence. 


See Ad- 


ADMINICULATE. 
dence. 


To give adminicular evi- 


ADMINICULATOR. An officer in the Romish 
church, who administered to the wants of wid- 
ows, orphans, and afflicted persons. Spel- 
man. 


ADMINICULUM. Lat. Anadminicle; a prop 
or support; an accessory thing. An aid or 
support to something else, whether a right 
or the evidence of one. It is principally used 
to designate evidence adduced in aid or sup- 
port of other evidence, which without it is im- 
perfect. Brown. 


ADMINISTER. To discharge the duties of 
an office; to take charge of business; to man- 
age affairs; to serve in the conduct of affairs, 
in the application of things to their uses; to 
settle and distribute the estate of a decedent. 
Hunter v. City of Louisville, 208 Ky. 562, 271 
S. W. 690, 691. 

Also, to give, as an oath; to direct or cause 
to be taken. Gilchrist v. Comfort, 34 N. Y. 
239; Brinson V. State, 89 Ala. 105, 8 South. 
527; State v. Van Wormer, 103 Kan. 309, 173 
P. 1076, 1081. 

In. physiology, and in criminal law, to ad- 
minister means to cause or procure & person 


-ADMINISTRATION OF ESTATES. 


58 


to take some drug or other substance into his 
or her system; to direct and cause a med- 
icine, poison, or drug to be taken into the 
system. State v. Jones, 4 Pennewill (Del.) 
108, 53 Atl. 861; MecCaughey v. State, 156 
Ind. 41, 59 N. E. 169; La Beau v. People, 
34 N. Y. 223; Sumpter v. State, 11 Fla. 247; 
Robbins v. State, 8 Ohio St. 131; Aven v. 
State, 102 Tex. Cr. R. 478, 277 S. W. 1080, 
1081; Leary v. State, 14 Ga. App. 797, 82 8. 
E. 471, 472; People v. Tinnen, 49 Cal. App. 
18, 192 P. 557, 561. 

Neither fraud nor deception is a necessary 
ingredient in the act of administering poison. 
To force poison into the stomach of another; 
to compel another by threats of violence to 
swallow poison; to furnish poison to another 
for the purpose and with the intention that 
the person to whom it is delivered shall com- 
mit suicide therewith, and which poison is 
accordingly taken by the suicide for that pur- 
pose; or to be present at the taking of poison 
by a suicide, participating in the taking there- 
of, by assistance, persuasion, or otherwise,— 
each and all of these are forms and modes of 
“administering” poison. Blackburn v. State, 
23 Ohio St. 146. 


ADMINISTRATION. In public law. The ad- 
ministration of government means the prac- 
tical management and direction of the execu- 
tive department, or of the public machinery 
or functions, or of the operations of the va- 
rious organs of the sovereign. The term “ad- 
ministration” is also conventionally applied 
to the whole class of public functionaries, or 
those in charge of the management of the ex- 
ecutive department. People v. Salsbury, 134 
Mich. 537, 96 N. W. 936; House v. Creveling, 
147 Tenn. 589, 250 S. W. 357, 358. 


The 
management and settlement. of the estate of 
an intestate, or of a testator who has no ex- 
ecutor, performed under the supervision of 
a court, by a person duly qualified and legally 
appointed, and usually involving (1) the col- 
lection of the decedent’s assets; (2) payment 
of debts and claims against him and ex- 
penses; (8) distributing the remainder of the 
estate among those entitled thereto. 

The term is applied broadly to denote the 
management of an estate by an executor, and 
also the management of estates of minors, 
lunatics, etc., in those cases where trustees 
have been appointed by authority of law to 
take charge of such estates in place of the 
legal owners. Bouvier; Crow v. Hubard, 62 
Md. 565. 

Administration is principally of the follow- 
ing kinds, viz.: 

Ad colligendum bona defuncti. To collect. 
the goods of the deceased. Special letters of 
administration granted to one or more per- 
sons, authorizing them to collect and preserve 
the goods of the deceased, are so called. 2 Bl. 
Comm. 505; 2 Steph. Comm. 241. These are 
otherwise termed “letters ad: colligendum,” 
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and the party to whom they are granted, a 
“collector.” 7 

An administrator ad colligendum is the 
mere agent or officer of the court to collect 
and preserve the goods of the deceased until 
some one is clothed with authority to admin- 
ister them, and cannot complain that another 
is appointed administrator in chief. Flora vy. 
Mennice, 12 Ala. 836. 

Ancillary administration is auxiliary and 
subordinate to the administration at the place 
of the decedent’s domicile; it may be taken 
out in any foreign state or country where as- 
sets are locally situated, and is merely for 
the purpose of collecting such assets and pay- 
ing debts there. 

Cum testantento annezo, Administration 
with the will annexed. Administration 
granted in cases where a testator makes a 
will, without naming any executors; ofr 
where the executors who are named in the 
will are incompetent to act, or refuse to act; 
or in case of the death of the executors, or 
the survivor of them. 2 Bl. Comm. 503, 504. 

De bonis non. Administration of the goods 
not administered. Administration granted 
for the purpose of administering such of the 
goods of a deceased person as were not ad- 
ministered by the former executor or admin- 
istrator. 2 Bl. Comm, 506; Sims v. Waters, 
65 Ala. 442; Clemens v. Walker, 40 Ala. 198; 
Tucker v. Horner, 10 Phila. (Pa.) 122. 

De bonis non cum testamento annezxo. 
That which is granted when an executor dies 
leaving a part of the estate unadministered. 
Conklin v. Egerton, 21 Wend. (N. X.) 480; 
Clemens v. Walker, 40 Ala. 189. 

Durante absentia. That which is granted 
during the absence of the executor and until 
he has proved the will, ` 

Durante minori etate. Where an infant 
is made executor; in which case administra- 
tion with will annexed is granted to another, 
during the minority of such executor, and 
until he shall attain his lawful age to act. 
See Godo. 102. 

Foreign administration. That which is ex- 
ercised by virtue of authority properly con- 
ferred by a foreign power. . 

Pendente lite. Administration during the 
suit. Administration granted during the 
pendency of a suit touching the validity of a 
will. 2 Bl Comm. 503; Cole v. Wooden, 18 
N. J. Law, 15, 20. 

Publio administration is such as is con- 
ducted (in some jurisdictions) by an officer 
called the public administrator, who is ap- 
pointed to administer in cases where the in- 
testate has left no person entitled to apply 
for letters. 

General administration. The grant of au- 
thority to administer upon the entire estate 
of a decedent, without restriction or limita- 
tion, whether under the intestate laws or 
with the will annexed. Clemens v. Walker, 
40 Ala. 198. 

Special administration. Authority to ad- 


ADMINISTRATOR 


minister upon some few particular effects of 
a decedent, as opposed to authority to ad- 
minister his whole estate. In re Senate Bill, 
12 Colo. 193, 21 P. 482; Clemens v. Walker, 
40 Ala. 198, 


Letters of Administration 


The instrument by which an administrator 
or administratrix is authorized by the probate 
court, surrogate, or other proper officer, to 
have the charge and administration of the 
goods and chattels of an intestate. See’ 
Mutual Ben. L. Ins. Co, v. Tisdale, 91 U. 8. 
243, 23 L. Ed. 314, 


ADMINISTRATION SUIT. In English prac- 
tice. A suit brought in chancery, by any one 
interested, for administration of a decedent’s 
estate, when there is doubt as to its solvency. 
Stimson. 


ADMINISTRATIVE. Pertaining to adminis- 
tration. Particularly, having the character 
of executive or ministerial action. In this 
sense, administrative functions or acts are 
distinguished from such as are judicial. Peo- 
ple v. Austin, 46 N, Y. Supp. 526, 20 App. Div. 
1; Commonwealth v. Benn, 284 Pa. 421, 131 
A, 258, 257; Ex parte Taylor, 68 Fla. 61, 66 
So. 292, 295, Ann. Cas. 1916A, 701; Western 
Union Telegraph Co. v. Tax Commission of 
Ohio (D. 0. Ohio) 21 F.@d) 355, 358; Blue 
Bus Co. y. Marshall, 116 Ohio St. 116, 155 N. 
E. 644. Synonymous with “executive.” 
Sheely v. People, 54 Colo. 136, 129 P. 201, 202. 
An administrative act concerns daily affairs 
as distinguished from permanent matters, 
People v. Graham, 70 Colo. 509, 208 P. 277, 
278. 


ADMINISTRATIVE LAW. That branch of 
public law which deals with the various or- 
gans of the sovereign power considered as in 
motion, and prescribes in detail the manner 
of their activity, being concerned with such 
topics as the collection of the revenue, the 
regulation of the military and naval forces, 
citizenship and naturalization, sanitary meas- 
ures, poor laws, coinage, police, the public 
safety and morals, ete. See Holl. Jur. 305- 
307. 


ADMINISTRATIVE OFFICER. Politically 
and as used in constitutional law, an officer 
of the executive department of government, - 
and generally one of inferior rank; legally, a 
ministerial or executive officer, as distinguish- 
ed from a judicial officer. People v. Salsbury, 
134 Mich. 537, 96 N. W. 936. ` 


ADMINISTRATIVE REMEDY. One not ju- 
dicial, but provided by commission or board 
created by legislative power. Kansas City 
Southern R. Co. v. Ogden Levee Dist. (C. 0. 
A. Ark.) 15 F.(2d) 687, 642. 


ADMINISTRATOR, in the most usual sense 
of the word, is a person to whom letters of 
administration, that is, an authority to ad- 


ADMINISTRATOR 


minister the estate of a deceased person, have 
been granted by the proper court. He re 
sembles an executor, but, being appointed by 
the court, and not by the deceased, he has to 
give security for the due administration of 
` the estate, by entering into a bond with sure- 
ties, called the administration bond. Smith 
v. Gentry, 16 Ga. 831; Collamore v. Wilder, 19 
Kan. 78. 

By the law of Scotland the father is what 
is called the “administrator-in-law” for his 
‘children. As such, he is ipso jure their tu- 
tor while they are pupils, and their curator 
during their minority. The father’s power 
extends over whatever estate may descend 
to his children, unless where that estate has 
been placed by the donor or grantor under 
the charge of special trustees or managers, 
This power in the father ceases by the child’s 
discontinuing to reside with him, unless he 
continues to live at the father’s expense; 
and with regard to daughters, it ceases on 
their marriage, the husband being the legal 
curator of his wife. Bell. 


In the Civil Law 


A manager or conductor of affairs, especial- 
ly the affairs of another, in his name or be- 
half. A manager of public affairs in behalf 
of others. Calvin. A public officer, ruler, or 
governor. Nov. 95, gl.; Cod. 12, 8. 


Domestic Administrator 


One appointed at the place of the domicile 
of the decedent; distinguished from a foreign 
or an ancillary administrator. 


Foreign Administrator 


One appointed or qualified under the laws 
of a foreign state or country, where the dece- 
dent was domiciled. 


Public Administrator 


An official provided for by statute in some 
states to administer upon the property of in- 
testates in certain cases. See Rocca v, 
Thompson, 223 U. 8. 317, 32 S. Ct. 207, 56 L. 
Ed. 453. 


ADMINISTRATRIX. A woman who admin- 
isters, or to whom letters of administration 
_ have been granted. 


ADMINISTRAVIT. Lat. He has adminis- 
tered. Used in the phrase plene adminis- 
travit, which is the name of a plea by an ex- 
ecutor or administrator to the effect that he 
has “fully administered” (awfully disposed 
of) all the assets of the estate that have come 
to his hands. 


ADMIRAL. 
In European Law . 
An officer who presided over the admiral- 
itas, or collegium ammiralitatis, Loce. de 
Jur. Mar. lib. 2, e 2, $ L 
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In Old English Law 


A high officer or magistrate that had the 
government of the king’s navy, and the hear- 
ing of all causes belonging to the sea. 
Cowell. 

In the Navy 


Admirál is also the title of high naval offi- 
cers; they are of various grades,—rear ad- 
miral, vice-admiral, admiral, admiral of the 
fleet, the last named being the highest. But 
by Act of Jan. 24, 1873 (17 Stat. 418), certain 
grades ceased to exist when the offices became 
vacant. 


ADMIRALITAS. L. Lat. Admiralty; the 
admiralty, or court of admiralty, ` 


In European Law 


An association of private armed vessels for 
mutual protection and defense against pirates 
and enemies, , 


ADMIRALTY. A court which has a very ex- 
tensive jurisdiction of maritime causes, civil 
and criminal, controversies arising out of acts 
done upon or relating to the sea, and ques- 
tions of prize. It is properly the successor 
of the consular courts, which were emphatical- 
ly the courts of merchants and sea-going per- 
sons, established in the principal maritime 
cities on the revival of commerce after the 
fall of the Western Empire, to supply the 
want of tribunals that might decide causes 
arising out of maritime commerce. 

Also, the system of jurisprudence relating 
to and growing out of the jurisdiction and 
practice of the admiralty courts, 


In English Law 


The court of the admiral, perhaps erected 
by Edward III, 3 Bla. Comm. 69, or as early 
as the time of Henry I. 

The building where the lords of the admir- 
alty transact business. 

See Admiralty, First Lord of the, 


In American Law 


A tribunal exercising jurisdiction over all 
maritime contracts, torts, injuries, or of- 
fenses. De Lovio v. Boit, 2 Gall. 398, Fed. 
Cas. No. 3,776; The Huntress, 2 Ware (Dav. 
93) 102, Fed. Cas. No. 6,914; Peele vy. Ins. 
Co., 8 Mason, 28, Fed. Cas. No. 10,903; Hale 
v. Ins. Co., 2 Sto. 176, Fed. Cas. No. 5,916; 
Ramsey v. Allegre, 12 Wheat. (U. S.) 611, 6 
L. Ed. 746; U. S. v. The Sally, 2 Cr. (U. 8.) 
406, 2 L, Ed. 320; U. S. v. The Betsey, 4 Cr. 
(U. 8.) 444, 2 L. Ed. 673; U. S. v. La Venge- 
ance, 3 Dall. (U. S.) 297, 1 L. Ed. 610; New 
Jersey Steam Nav, Co. v. Bank, 6 How. (U. 
S.) 344, 12 L. Ed. 465; Bogart y. The John 
Jay, 17 How. (U. S.) 399, 15 Ixy Ed. 95; 
Thomas v. Osborn, 19 How. (U. S.) 22, 15 L. 
Ed. 534; Jackson v. The Magnolia, 20 How. 
(U. S.) 296, 15 L. Ed. 909; Ex parte Easton, 
95 U. S. 68, 72, 24 L. Ed. 373; Panama R. 
Co. v. Johnson, 264 U. S. 375, 44 S. Ct 391, 68 
L, Ed. 748. : ` 
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ADMIRALTY, FIRST LORD OF THE. The 
normal head of the executive department of 
state which presides over the naval forces of 
the kingdom is the lord high admiral, but in 
practice the functions of the great office are 
discharged by several Lords Commissioners, 
of whom one, being the chief, is called the 
“First Lord,” and is a member of the Cabinet. 
He is assisted by other lords, called Sea 
Lords, and by various secretaries. 


ADMISSIBLE. Pertinent and proper to be 
considered in reaching a decision. Used with 
reference to the issues to be decided in any 
judicial proceeding. 

AS applied to evidence, the term means that 
it is of such a character that the court or 
judge is bound to receive it; that is, allow it 
to be introduced. 


ADMISSION. 


To Practice as Attorney at Law 


The act by which attorneys and counsellors 
become recognized as officers of the court and 
are allowed to practice. 


Of Testimony or Evidence 


Admission or concession by a party in 
pleading or as evidence. See Admissions. 


To Membership tn Corporation 


The aet of a corporation or company by 
which an individual acquires the rights of a 
member of such corporation or company. 


To Bail 


The order of a competent court or magis- 
trate that a person accused of crime be dis- 
charged from actual custody upon the taking 
of bail. Comp. Laws Nev. 1900, § 4460 
(Comp. Laws 1929, § 11106); Ann. Codes & 
St. Or. 1901, § 1492 (Code 1930, § 18-1301); 
People v. Solomon, 5 Utah, 277, 15 Pac 4; 
Shelby County v. Simmonds, 33 Iowa, 345. 
Admitting to bail is a judicial act; and by 
“allowing bail” or “admitting to bail” is not 
meant the formal justification, subscription, 
or acknowledgment by the sureties, the term 
first mentioned relating to. the order deter- 
mining that the offense is bailable and fixing 
the amount of undertaking, and “taking the 
bail” meaning the final acceptance or approv- 
al of it by the court. Clatsop County v. 
Wuopio, 95 Or. 30, 186 P. 547. 


In English Ecclesiastical Law 


The act of the bishop, who, on approval of 
the clerk presented by the patron, after ex- 
amination, declares him fit to serve the cure 
of the church to which he is presented, by 
the words “admitto te habilem,” I admit thee 
able. Co. Litt. 344a; 4 Coke, 79; 1 Crabb, 
Real Prop. p. 138, § 123. 


ADMISSIONALIS. 
usher. Spelman, 


In European law. An 


ADMISSIONS 


ADMISSIONS. 
As Evidence 


Confessions, concessions or voluntary ac- 
knowledgments made by a party of the exist- 
ence of certain facts. Roosevelt v. Smith, 40 
N. Y. S. 381, 17 Mise. 323. More accurate- 
ly regarded, they are statements by a party, 
or some one identified with him in legal in- 
terest, of the existence of a fact which is 
relevant to the cause of his adversary. At- 
lantie Coast Line R. Co. v. Stovall-Pace Co., 
80 Ga. App. 326, 118 S. E. 62, 65. They are 
against the interest of the party making them. 
Burkhart v. Millikan, 76 Ind. App. 480, 130 
N. E. 887, 839; Little Fay Oil Co. v. Stanley, 
90 OKl. 265, 217 P. 377, 378. 


The term “admission” is usually applied to civil 
transactions and to these matters of fact in crim- 
inal cases which do not involve criminal intent, 
while the term “confession” is generally restricted 
to acknowledgments of guilt. People v. Velarde, 59 
Cal. 457; Colburn v. Groton, 66 N. H. 151, 28 Atl. 
95, 22 L. R. A. 763; State v. Porter, 32 Or. 135, 49 P- 
964; People vy. Fowler, 178 Cal. 657, 174 P. 892, 894; 
State v. Stevens, 60 Mont. 390, 199 P. 256, 258; State 
v. Weston, 102 Or. 102, 201 P. 1083, 1087; State v. 
Cook, 188 Iowa, 655, 176 N. W. 674, 676; Pringle v. 
State, 108 Miss, 802, 67 So. 455, 457; People v. Rupert, 
316 Ill. 38, 146 N. E. 456, 458; Commonwealth v. Hay- 
wood, 247 Mass. 16, 141 N. Æ 571, 572; Bates v, Com- 
monwealth, 164 Ky. 1, 174 S. W. 765, 767; Parrish 
v. State, 9) Fla. 25, 105 So. 130, 133; Beasley v. State, 
28 Ga. App, 564, 112 S5, E. 168; State v. Lindsey, 26 
N. M. 526, 194 P. 877, 878. 


Direct, called also egpress, admissions are 
those which are made in direct terms. 

Implied admissions are those which result 
from some act or failure to act of the party. 

Incidental admissions are those made in 
some other connection, or involved in the 
admission of some other fact. 

Judicial admissions are those made in court 
by a person’s attorney for the purpose of be- 
ing used as a substitute for the regular legal 
evidence of the facts at the trial. Probst v. 
St. Louis Basket & Box Co., 200 Mo. App. 568, 
207 S. W. 891, judgment affirmed State ex 
rel. St. Louis Basket & Box Co. y. Reynolds, 
284 Moa. 372, 224 8. W. 401; Clark-Montana 
Realty Co. v. Butte & Superior Copper Co. 
(D. C.) 233 F. 547, aff Butte & Superior Cop- 
per Co. v. Clark-Montana Realty Co., 248 
F. 609, 160 C. C. A. 509, cert den Butte & 
Superior Copper Co. v. Clark-Montana Realty 
Co., 88 S. Ct. 581, 247 U. S. 516, 62 L. Ed. 
1245, aff 39 S. Ct. 231, 249 U. S. 12, 63 L. Ed. 
447; People v. Pretswell, 167 N. W. 1000, 
202 Mich. 1; Martin v. State (OKI. Cr. App.) 
287 P. 424. Such as are made voluntarily 
by a party, which appear of record in the pro- 
ceedings of the court. Formal acts done by a 
party or his attorney in court on the trial 
of a cause for the purpose of dispensing with 
proof by the opposing party of some fact 
claimed by the latter to be true. Wiley v. 
Rutland R. Co., 86 Vt. 504, 86 A. 808, 810. 

See Acquiescence; Quasi-Admissions, 


ADMISSIONS 


In Pleading 


The acknowledgment or recognition by one 
party of the truth of some matter alleged by 
the opposite party, made in a pleading, the 
effect of which is to narrow the area of facts 
or allegations required to be proved by evi- 
dence. Connecticut Hospital v. Brookfield, 69 
Conn. 1, 36 Atl. 1017. 

In Equity. Partial admissions are those 
which are delivered in terms of uncertainty, 
mixed up with explanatory or qualifying cir- 
cumstances, 

Plenary admissions are those which ad- 
mit the truth of the matter without qualifica- 
tion, whether it be asserted as from informa- 
tion and belief or as from actual knowledge. 
See Burrell v. Hackley, 35 F. 833; Schnauf- 
fer v. Aste, 148 F. 867; Gouwens v. Gouwens, 
222 Ill. 228, 78 N. BH. 597, 118 Am. St. Rep. 
395; Perry v. United States School Furniture 
Co., 232 Til. 101, 83 N. E. 444; Town of Punta 
Gorda v. Charlotte Realty & Investment Co., 
98 Fla. 253, 111 So. 631. 

At Law. In pleadings in ‘confession and 
avoidance, admission of the truth of the op- 
posite party’s pleading is made. 

Express admissions may be made of matters 
of fact only. See Confession and Avoidance. 


ADMIT. To allow, receive, or take; to suffer 
one to enter; to give possession; to license. 
Gregory vy. United States, 17 Blatchf. 325, 10 
Fed. Cas. 1195. 


“Admits,” as used in Immigration Act, § 19 (8 
USCA § 155), providing for deportation of alien 
who admits the commission of a felony, means an 
unequivocal acknowledgment of guilt. Ex parte 
Tozier (D. C. Me.) 2 F.(24) 268, 269. See Admission ; 
Admissions. 


ADMITTANCE. In English law. The act of 
giving possession of a copyhold estate. It 
is of three kinds: (1) Upon a voluntary grant 
by the lord, where the land has escheated or 
reverted to him. (2) Upon surrender by the 
former tenant. (3) Upon descent, where the 
heir is tenant on his ancestor’s death. 2 Bla. 
Comm. 366. 


ADMITTENDO CLERICO. An old English 
writ issuing to the bishop to establish the 
right of the Crown to make a presentation to 
a benefice. A writ of execution upon a right 
of presentation to a benefice being recovered 
in quare impedii, addressed to the bishop or 
his metropolitan, requiring him to admit and 
institute the clerk or presentee of the plaintiff. 
Reg. Orig. 33a. ‘ 


ADMITTENDO IN SOCIUM. A writ for as- 
sociating certain persons, as knights and other 
gentlemen of the county, to justices of assize 
on the circuit. Reg. Orig. 206. 


ADMONISH. To caution or advise. People 
v. Pennington, 267 Tl, 45, 107 N. E. 871, 872. 
To counsel against wrong practices, or to 
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warn against danger of an offense. Ft. Smith 
Light & Traction Co. v. Hendrickson, 126 
Ark. 377, 189 S. W. 1064, 1067. 


ADMONITION. A reprimand from a judge to 
a person accused, on being discharged, warn- 
ing him of the consequences of his conduct, 
and intimating to him that, should he be guilty 
of the same fault for which he has been ad- 
monished, he will be punished with greater 
severity. Merlin, Répert. The admonition 
was authorized as a species of punishment for 
slight misdemeanors. In ecclesiastical law, 
this is the lightest form of punishment. 

Any authoritative oral communication. or 
statement by way of advice or caution by the 
court to the jury respecting their duty or con- 
duct as jurors, the admissibility or nonadmis- 
sibility of evidence, or the purpose for which 
any evidence admitted may be considered by 
them. Miller v. Noell, 193 Ky. 659, 237 S. W. 
3873, 374. 


ADMONITO TRINA. The threefold warning 
given to a prisoner who stood mute, before 
he was subjected to peine forte et dure (q. v.). 
4 Bl. Comm. 325; 4 Steph. Comm. 391. 


ADMORTIZATION. The reduction of prop- 
erty of lands or tenements to mortmain, in 
the feudal customs. 


ADM’R. This abbreviation will be judicially 
presumed to mean “administrator.” Moseley’ 
v. Mastin, 37 Ala. 216, 221. 


ADNEPOS. The son of a great-great-grand- 
son. Calvinus, Lex. 


ADNEPTIS. The daughter of a great-great- 
granddaughter. Calvinus, Lex. 


ADNICHILED. Annulled, canceled, made 
void. 28 Hen. VIII. 


ADNIHILARE. In old English law. To an- 
nul; to make void; to reduce to nothing; 
to treat as nothing; to hold as or for nought. 


ADNOTATIO. In the civil law. The sub- 
scription of a name or signature to an instru- 
ment. Cod. 4, 19, 5, 7. 

A rescript (g. v.) of the prince or emperor, 
signed with his own hand, or sign-manual. 
Cod. 1, 19, 1. “In the imperial law, casual 
homicide was excused by the indulgence of the 
emperor, signed with his own sign-manual, 
annotatione principis.” 4 Bl. Comm. 187. 


ADOBE. Earth. In arid or desert regions, an 
alluvial or playa clay from which bricks are 
made for construction of houses, called 
“adobe” houses. See Sweeney v. Jackson 
County, 93 Or. 96, 178 P. 365, 376. 


ADOLESCENCE. That age which follows 
puberty and precedes the age of majority. It 
commences for males at fourteen, and’ for fe- 
males at twelve years, and continues until 
twenty-one years complete, 
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ADOPT. To accept, appropriate, choose, or 
select; to make that one’s own (property or 
act) which was not so originally. 


To adopt a route for the transportation of the 
mail means to take the steps necessary to cause 
the mail to be transported over that route. Rhodes 
v. U. S., Dey, Ct. Cl. 47. To adopt a contract is to 
accept it as binding, notwithstanding some defect 
which entitles the party to repudiate it. Thus, 
when a person affirms a voidable contract, or ratl- 
fies a contract made by his agent beyond his au- 
thority, he is sometimes said to adopt it. Sweet. 
Strictly, however, the word ‘“‘adopt” should be used 
to apply to void transactions, while the word “rat- 
ify” should be limited to the final approval of a 
voidable transaction by one who theretofore had 
the optional right to relieve himself from its ob- 
ligations. Cosden Oil & Gas Co. v, Hendrickson, 96 
Okl. 206, 221 P. 86, 89; United German Silver Co. 
v. Bronson, 92 Conn. 266, 102 A, 647, 648 ‘‘Adop- 
tion” of a contract by one not a party thereto is of 
the nature of a novation. Edwards v. Heralds of 
Liberty, 268 Pa. 548, 107 A. 824, 326. See Affirm. 


To accept, consent to, and put into effective 
operation; as in the case of a constitution, 
constitutional amendment, ordinance, or by- 
law. Real v. People, 42 N. Y. 282; People 
v. Norton, 59 Barb, (N. Y.) 191. . 


Adopting a Code. Legislature’s employment of 
such words imports an intention to incorporate into 
a statute, or to enact and make of force as a stat- 
ute, every provision in the entire work under con- 
sideration. City of Albany v. Nix, 21 Ala, App. 164, 
106 So. 199, 200; Baugh v. City of La Grange, 161 
Ga, 80, 130 S. E. 69, TL. 


To take into one’s family the child of an- 
other and give him or her the rights, priv- 
ileges, and duties of a child and heir. State 
v. Thompson, 13 La. Ann. 515; Abney v. De 
Loach, 84 Ala. 393, 4 South. 757; In re Ses- 
sions’ Estate, 70 Mich. 297, 38 N. W. 249, 14 
Am. St. Rep. 500; Smith v. Allen, 32 App. Div. 
374, 53 N. Y. Supp. 114. 


Adoption of children was a thing unknown to the 
common law, but was a familiar practice under the 
Roman law and in those countries where the civil 
law prevails, as France and Spain. Modern stat- 
utes authorizing adoption are taken from the civil 
law, and to that extent modify the rules of the 
common law as to the succession of property. But- 
terfield v. Sawyer, 187 Ill. 698, 58 N. E. 602, 52 L. R. 
A. T, 7 Am. St. Rep. 246; Vidal v. Commagere, 
13 La, Ann. 516; Eckford v. Knox, 67 Tex, 200, 2 8. 
W. 372. . 

Adoption and legitimation. Adoption, properly 
speaking, refers only to persons who are strangers 
in blood (In re Landers’ Estate, 166 N. Y. S. 1036, 
1038, 100 Mise. 685; Marshall v. Marshall, 196 Cal. 
761, 239 P. 36, 37), and is not synonymous with “le- 
gitimation,” which refers to persons of the same 
blood. Where one acknowledges his illegitimate 
child and takes it into his family and treats it as 
if it were legitimate, it is not properly an “adop- 
tion” but a “legitimation.’* Blythe v. Ayres, 96 Cal. 
532, 31 P. 915, 19 L. R. A. 40. But this distinction is 
not always observed. In re Presly’s Estate, 113 Okl. 
160, 240 F. 89, 90. 


To accept an alien as a citizen or member 
of a community or state and invest him with 


ADSCRIPTI 


corresponding rights and privileges, either (in 
general and untechnical parlance) by naturali- 
zation, or by an act equivalent to naturali- 
zation, as where a white man is “adopted” by 
an Indian tribe. Hampton v. Mays, 4 Ind. 
T. 503, 69 S. W. 1115. 


ADOPTION. The act of one who takes an- 
other’s child into his own family, treating him 
as his own, and giving him all the rights and 
duties of his own child. See In re Chambers’ 
Estate, 183 N. Y. S. 526, 528, 112 Misc. 551. 
A juridical act creating between two persons 
certain relations, purely civil, of paternity and 
filiation. 6 Demol. § 1. The relation thereby 
created isa statutory status, not a contractual 
relation. Ellis v. Nevius Coal Co., 100 Kan. 
187, 163 P. 654; Wells v. Zenz, 83 Cal. App. 
137, 256 P. 484, 487. Though legal adoption 
may confer on person adopted rights of actual 
relationship of child, simple “adoption” ex- 
tends only to his treatment as member of the 
household. “Zimmerman y. Thomas, 152 Md. 
263, 186 A. 637, 689; Ellis v. Nevius Coal Co., 
100 Kan. 187, 163 P. 654, See, also, Adopt. 


ADOPTIVE ACT. An act of legislation which 
comes into operation within a limited area up- 
on being adopted, in manner prescribed there- 
in, by the inhabitants of that area, 


ADOPTIVUS. Lat. Adoptive. Applied both 
to the parent adopting, and the child adopted. 
Inst. 2, 18, 4; Id. 3, 1, 10-14. 


ADPROMISSOR. In the civil and Scotch law. 
A guarantor, surety, or cautioner; a peculiar 
species of jidejussor; one who adds his own 
promise to the promise given by the principal 
debtor, whence the name. 


ADQU LIETO. Payment. Blount. 


ADRECTARE. To set right, satisfy, or make 
amends. 


ADRHAMIRE. In old European law. To un- 
dertake, declare, or promise solemnly; to 


pledge; to pledge one’s self to make oath. 
Spelman, 
ADRIFT. Sea-weed, between high and low 


water-mark, which has not been deposited on 
the shore, and which during flood-tide is mov- 
ed by each rising and receding wave, is adrift, 
although the bottom of the mass may touch 
the beach. Anthony v. Gifford, 2 Allen (Mass.} 
549. ` 


ADROGATION. In the civil law. The adop- 
tion of one who was impubes; that is, if a 
male, under fourteen years of age; if a fe- 
male, under twelve. Dig. 1, 7, 17, 1. 


ADS. An abbreviation for ad sectam (q. V.), 
meaning “at the suit of.” Bowen v. Sewing 
Mach. Co., 86 Il. 11. 


ADSCENDENTES. Lat. In the civil law. 
Ascendants. Dig. 23, 2, 68; Cod. 5, 5, & 


ADSCRIPTI. See Adscriptus 


ADSCRIPTI GLEBA 


ADSCRIPT! GLEBA-. Slaves who served 
the master of the soil, who were annexed to 
the land, and passed with it when it was 
conveyed. Calvinus, Lex. 


In Scotland, as late as the reign of George III., 
laborers in collieries and salt works were bound 
to the coal-pit or salt work in which they were en- 
gaged, in a manner similar to that of the adscripti 
of the Romans. Bell. These servi adscripti (or ad- 
seriptitii) glebe held the same position as the vil- 
leins regardant of the Normans; 2 Bla. Com. 93. 
See 1 Poll. & Mait. 372. 


ADSCRIPTITII. Lat. <A species of serfs or 
slaves. See 1 Poll. & Mait. 372. 

Those persons who were enrolled and lia- 
ble to be drafted as legionary soldiers. Cal- 
vinus, Lex. 


ADSCRIPTUS. In the civil law. Added, an- 
nexed, or bound by or in writing; enrolled, 
registered; united, joined, annexed, bound to, 
generally. Servus colone adscriptus, a slave 
annexed to an estate as a cultivator. Dig. 19, 
2, 54, 2. Fundus adscriptus, an estate bound 
to, or burdened with a duty. Cod. 11, 2, 3. 


ADSESSORES. Side judges. Assistants or 
advisers of the regular magistrates, or ap- 
pointed as their substitutes in certain cases. 
Calvinus, Lex. See Assessor. 


ADSTIPULATOR. In Roman law. An ac- 
cessory party to a promise, who received the 
same promise as his principal did, and could 
equally receive and exact payment; or he 
only stipulated for a part of that for which 
the principal stipulated, and then his rights 
were coextensive with the amount of his own 
stipulation. One who supplied the place of 
a procurator at a time when the law refused 
to allow stipulations to be made by procura- 
tion, Sandars, Just. Inst: (5th Ed.) 348, 


ADULT. 
In the Civil Law 


A male infant who has attained the age of 
fourteen; a female infant who has attained 
the age of twelve. Dom. Liv. Prel. tit. 2, § 2, 
n. 8. 

In the Common Law 


One who has attained the legal age of ma- 
jority, generally 21 years, though in some 
states women are legally “adults” at 18. Sche- 
nault v. State, 10 Tex. App. 410; George v. 
State, 11 Tex. App. 95; Wilson v. Lawrence, 
70 Ark. 545, 69 S. W. 570. 


ADULTER. Lat. One who corrupts; one 
who seduces another man’s wife. Adulter 
solidorum. A corruptor of metals; a counter- 
feiter. Calvinus, Lex. 


ADULTERA. In the civil law. 
ess; a woman guilty of adultery. 
4, pr.; Id. 48, 5, 15, & 


ADULTERATION. The act of corrupting or 
debasing; the act of mixing something im- 
pure or spurious with something pure or gen- 


An adulter- 
Dig. 48, 5, 
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uine, or an inferior article with a superior 
one of the same kind. State v. Norton, 24 N. 
C. 40. The term is generally applied to the 
act of mixing up with food or drink intended 
to be sold other matters of an inferior quali- 
ty, and usually of a more or less deleterious 
quality. Grosvenor v. Duffy, 121 Mich. 220, 
80 N. W. 19; Com. v. Hufnal, 185 Pa. 376, 39 
A. 1052; People v. Wést, 44 Hun (N. Y.) 162. 


ADULTERATOR. Lat. A corrupter. In 
the civil law. A forger; a counterfeiter. 
Adulteratores monete, counterfeiters of mon- 
ey. Dig. 48, 19, 16, 9. 


ADULTERINE. Begotten in an adulterous 
intercourse. Those are not deemed adulterine 
who are begotten of a woman openly married 
through ignorance of a former wife being 
alive. In the Roman and canon law, adul- 
terine bastards were distinguished from such 
as were the issue of two unmarried persons, 
and the former were treated with more severi- 
ty, not being allowed the status of natural 
children, and being ineligible to holy orders. 


ADULTERINE BASTARDS. The offspring 
of adulterous relations. Kotzke v. Kotzke’s 
Estate, 205 Mich. 184, 171 N. W. 442, 443. 
See, also, Adulterous Bastards. 


ADULTERINE GUILDS. Traders acting as 
a corporation without a charter, and paying 
a fine annually for permission to exercise 
their usurped privileges. Smith, Wealth Nat. 
b. 1, c. 10. 


ADULTERIUM. A fine ancientiy imposed 
for the commission of adultery. 


ADULTEROUS BASTARDS. Those produc- 
ed by an unlawful connection between two 
persons, who at the time when the child was 
eonceived, were, either of them or both, con- 
nected by marriage with some other person. 
Civil Code La. art. 182. 


ADULTERY. Voluntary sexual intercourse 
of a married person with a person other than 
the offender’s husband or wife. People v. 
Martin, 180 Ill. App. 578, 580; Signs v. State, 
35 Okl. Cr. 340, 250 P. 938, 940; State v. El- 
lis, 1 W. W. Harr. (Del.) 156, 112 A. 172, 173; 
State v. Ling, 91 Kan. 647, 188 P. 582, Ann. 
Cas. 1915D, 374; Civil Code Cal. § 93; 1 Bish. 
Mar. & Div. § 703; Cook v. State, 11 Ga. 53, 
56 Am. Dec. 410; State v. Mahan, 81 Iowa, 
121, 46 N. W. 855; Banks y. State, 96 Ala. 78, 
11 South. 404. 


A wife did not commit “adultery” where, due to 
insanity, the element of intent was lacking. Laudo 
vV- Laudo, 177 N. Y. S. 396, 188 App. Div. 699. 

It is sometimes said that the term “adultery” has 
no technical meaning in law distinct from its or- 
dinary sense, State v. Hart, 30 N. D. 368, 162 N. W. 
G72, 673, 

In some states, however, as was also true under 
the Roman and Jewish law, this crime is committed 
only when the woman is married to a third person; 
the unlawful commerce of. a married man with an 
unmarried woman not being. of the grade. of adul- 
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tery. Com, v. Call, 21 Pick, (Mass.) 509, 32 Am. Dec. 
284, and note; Com. v. Elwell, 2 Metc. 190, 39 Am. 
Dec. 398. In other jurisdictions, both parties are 
guilty of adultery, even though only ome of them 
is married. Gocdwin v. State, 158 S. W. 274, 275, 70 
Tex. Cr. R. 600; State v. Alamanio, 104 A. 66, 67, 7 
Boyce (Del.) 133. In some jurisdictions, also, a dis- 
tinction is made between double and single adultery, 
the former being committed where both parties are 
married to other persons, the latter where one only 
is so married. State v. Fellows, 50 Wis. 6, 6 N. W. 
239; State v. Searle, 56 Vt. 516; State v. Lash, 16 
N. J. Law, 380, 32 Am. Dec. 397; Hood v. State, 56 
Ind. 268, 26 Am. Rep. 21; State v. Connoway, Tapp. 
(Ohio) 90: State v. Weatherby, 43 Me. 258, 69 Am, 
Dec. 59; Hunter v. U. 5., 1 Pin. (Wis.) 91, 39 Am. 
Dec, 277. . 

The term “criminal conversation” (q. v.), in its 
general and comprehensive sense, is synonymous 
with “adultery” (Rash v. Pratt, 1 W. W. Har. 
(Del.) 18, 111 A. 225, 228); but in its more limited 
and. technical signification it is adultery in the 
aspect of a tort. Turner v. Heavrin, 182 Ky. 65, 206 
8. W. 233, 4 A. L. R. 562. 


Open and Notorious Adultery 


To constitute living in open and notorious 
adultery, the parties must reside together 
publicly in the face of society, as if conjugal 
relations existed between them, and their so 
living and the fact that they are not husband 
and wife must be known in the community. 
Gill v. State, 32 Okl. Cr. 278, 240 P. 1073, 
1075; Burns v. State, 17 Okl. Cr. 26, 182 P. 
738, 739; Copeland v. State, 133 P. 258, 10 
Okl, Cr. 1. See, also, People v. Stern, 207 ILN 
App. 154; McCullough v. State, 107 Tex. Cr. R. 
258, 296 S. W. 530. 


ADVANCE, v. To pay money or render other 
value before it ig due; to furnish something 
before an equivalent is received; to loan; to 
furnish capital in aid of a projected enter- 
prise, in expectation of return from it. Pow- 
ell v. Allan, 70 Cal. App. 663, 234 P. 339, 344; 
Houghton v. Jacobs (Mo. Sup.) 246 S. W. 285, 
287; William F. Mosser Co, v. Cherry River 
Boom & Lumber Co., 290 Pa. 67, 188 A. 85, 87. 


An agreement to “advance” money for personal 
property implies a loan with property as pledge, 
rather than a payment of purchase money in sale. 
Shelley v. Byers, 73 Cal. App. 44, 288 P. 177, 182. 


ADVANCEMENT. Money or property given 
by a parent to his child or, sometimes, pre- 
sumptive heir, or expended by the former for 
the latter’s benefit, by way of anticipation of 
the share which the child will inherit in the 
parent’s estate and intended to be deducted 
therefrom. It is the latter circumstarice 
which differentiates an advancement from a 
gift or a loan. Holland v. Bonner, 142 Ark. 
214, 218 S. W. 665, 667, 26 A. L. R. 1101; No- 
bles v. Davenport, 183 N. C. 207, 111 S. E. 180, 
181, 26 A. L. R. 1086; Brewer’s Adm’r v. 
Brewer, 181 Ky. 400, 205 S. W. 398, 396; 
Stenson v. H. S. Halvorson Co., 28 N. D. 
151, 147 N. W. 800, 801, L. R. A. 1915A, 1179, 
Ann. Cas, 1916D, 1289; Grattan v. Grat- 
tan, 18 Ill. 167, 65 Am. Dec. 726; Beringer v. 
Lutz, 188 Pa. 364, 41 A. 643; Daugherty Y. 
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Rogers, 119 Ind. 254, 20 N. E. 779, 3 L. R. A. 
847; Hattersley v. Bissett, 51 N. J. Eq. 597, 
20 A. 187, 40 Am. St. Rep. 5382; Chase v. 
Ewing, 51 Barb. (N. Y.) 597; Osgood v. Breed, 
17 Mass. 356; Nicholas v. Nicholas, 100 Va. 
660, 42 S. E. 669; Moore v. Freeman, 50 Ohio 
St. 592, 35 N. E. 502; Appeal of Porter, 94 
Pa. 332; Bissell v. Bissell, 120 Iowa, 127, 94 
N. W. 465; In re Allen’s Estate, 207 Pa. 325, 
56 A. 928. 


“Advancement,” unlike “ademption” (q. v.), ap- 
plies only to cases of intestacy. Ellard v. Ferris, 
91 Ohio St. 339, 110 N. ©. 476, 479, I. R. A. 1916C, 
613; Harper v. Harris (C. C. A. N. M.) 204 F. 44, 
46, 32 A. L. R. 727. To constitute an “advancement,” 
the donor must irrevocably part with his title in the 
subject-matter, and such title must become vested 
in the donee during the lifetime of the donor. 
Greene v. Greene, 145 Miss. 87, 110 So, 218, 222, 49 A. 
L. R. 565. Whether there was an advancement or 
not depends on the intention of the donor. Leach 
V. Leach, 162 Minn. 159, 202 N. W. 448, 449; Payne 
v. Payne, 128 Va. 33, 14 S. E, 712, T14. 

Advancement, in its legal acceptation, does not 
involve the idea of obligation or future liability to 
answer. It is a pure and irrevocable gift made by 
a parent to a child in anticipation of such child’s 
future share of the parent’s estate. In re Long’s 
Estate, 254 Pa. 370, 98 A. 1066, 1068; Fell v. Brad- 
shaw, 205 Iowa, 100, 215 N. W. 595; Appeal of Yundt, 
13 Pa. 580, 58 Am. Dec. 496. An advancement is any 
provision by a parent made to and accepted by a 
child out of his estate, either in money or property, 
during his life-time, over and above the obligation 
of the parent for maintenance and education. Code 
Ga. 1882, § 2579 (Civ. Code 1926, § 4052). An “ad- 
vancement by portion,” within the meaning of tbe 
statute, is a sum given by a parent to establish 
a child in life, (as by starting him in business,) 
or to make a provision for the child, (as on the 
marriage of a daughter), L. R. 20 Eq. 155. See 
Ademption; Gift. 


ADVANCES. Moneys paid before or in ad- 
vance of the proper time of payment; money 
or commodities furnished on credit; a loan or 
gift, or Money advanced to be repaid condi- 
tionally. Vail v. Vail, 10 Barb. (N. Y.) 69; 
Laflin, ete., Powder Co. v. Burkhardt, 97 U. S. 
110, 24 L. Ed. 973. . 

This word, when taken in its strict legal 
sense, does not mean gifts, (advancements,) 
and does mean a sort of loan; and, when tak- 
en in its ordinary and usual sense, it includes 
both loans and gifts,—loans more readily, 
perhaps, than gifts. Nolan v. Bolton, 25 Ga. 
355; Linderman v. Carmin, 255 Mo. 62, 164 
S. W. 614, 617; Landrum & Co. v. Wright, 11 
Ala. App. 406, 66 So. 892. 

Payments advanced to the owner of prop- 
erty by a factor or broker on the price of 
goods which the latter has in his hands, or 
is to receive, for sale. 

“Loans? are repayable at maturity, while “ad- 
vances” are not repaid by party receiving them, 
but are covered by proceeds of consigned goods, 
People ex rel. James Talcott, Inc., v. Goldfogie, 211 
N. Y. S. 122, 128, 213 App. Div. 719. 


ADVANTAGE. Preference or priority. Unit- 
ed States v, Preston, 4 Wash. 446, Fed. Cas. 
No. 16,087. 


ADVANTAGIUM 


ADVANTAGIUM. In old pleading. An ad- 
vantage. Co. Ent. 484; Townsh. Pl. 50. 


ADVENA. In Roman law. One of foreign 
birth, who has left his own country and set- 
tied elsewhere, and who has not acquired cit- 
izenship in his new locality; often called 
albanus. Du Cange. 


ADVENT. A period of time recognized by 
the English common and ecclesiastical law, 
beginning on the Sunday that falls either up- 
on St. Andrew’s day, being the 30th of No- 
vember, or the next to it, and continuing to 
Christmas day. Wharton. 


ADVENTITIOUS. That which comes inci- 
dentally, fortuitously, or out of the regular 
course. “Adventitious value” of lands, see 
Central R, Co. v. State Board of Assessors, 
49.N. J. Law, 1, 7 A. 306. 


ADVENTITIUS. Lat. Fortuitous; inciden- 
tal; coming from an unusual source. Adven- 
titia bona are goods which fall to a man oth- 
erwise than by inheritance. Adventitia dos is 
a dowry or portion given by some friend other 
than the parent. 


ADVENTURA. An adventure. 2 Mon. Angl. 
615; Townsh. Pl. 50. Flotson, jetson, and la- 
gon are styled adventuræ maris, (adventures 
of the sea.) Hale, De Jure Mar, pt. 1, €. 7. 


ADVENTURE. 


In Mercantile Law 


Sending goods abroad under charge of a 
supercargo or other agent, at the risk of the 
sender, to be disposed of to the best advantage 
for the benefit of the owners. 

The goods themselves so sent. 


In Marine Insurance 


A very usual word in policies of marine in- 
surance, and everywhere used as synonymous, 
or nearly so, with “perils.” It is often used 
by the writers to describe the enterprise or 
voyage as a “marine adventure” insured 
against. Moores y. Louisville Underwriters 
(C. ©.) 14 Fed. 233. 


In General 

—Adventure, bill of. In mercantile law. A 
writing signed by a merchant, stating that the 
property in goods shipped in his name be- 
longs to another, to the adyenture or chance 
of which the person so named is tọ stand, 
with a covenant from the merchant to ac- 
count to him for the produce. 


—Gross adventure. In maritime law. A loan 
on bottomry. So named because the lender, 
in case of a loss, or expense incurred for the 
common safety, must contribute to the gross 
or general average. ; 


—Joint adventure. A commercial or maritime 
enterprise undertaken by several persons 
jointly; a Hmited partnership,—not limited 


in the statutory sense as to the liability of the. 
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partners, but as to its scope and duration. 
Ross v. Willett, 76 Hun, 211, 27 N. ¥. S. 785; 
Lobsitz v, E. Lissberger Co., 168 App. Div. 840, 
154 N. Y. S. 556, 557. A special partnership. 
McDaniel v. State Fair of Texas (Tex. Civ. 
App.) 286 S. W. 518, 517. An association -of 
two or more persons to carry out a sihgle 
business enterprise for profit, for which pur- 
pose they combine their property, money, ef- 
fects, skill, and knowledge. Forman v. 
Lumm, 214 App. Div. 579, 212 N. Y. S. 487, 
491; Fletcher v. Fletcher, 206 Mich. 153, 172 
N. W. 486, 440; Hey v. Duncan (C. Ç. A. IL) 
13 F.(2d) 794, 795; Sanders v. Newman, 174 


_ Wis. 321, 181 N. W. 822, 824; Wilson v. Mary- 


land, 152 Minn. 506, 189 N. W. 437, 438. A 
special combination of two or more persons, 
where, in some specific adventure, a profit is 
jointly sought, without any actual partner- 
ship or corporate designation. Griffin v. Reil- 
ly (Tex. Civ. App.) 275 S. W. 242, 246; Perry 
v. Morrison, 118 Okl. 212, 247 P. 1004, 1006; 
Dexter & Carpenter v. Houston (C. ©. A. Va.) 
20 F.(2d) 647, 651. It is ordinarily, but not 
necessarily, limited to a single transaction, 
Forbes v. Butler, 66 Utah, 373, 242 P. 950, 
956, which serves to distinguish it from a 
partnership, Barry v. Kern, 184 Wis. 266, 
199 N. W. 77, 78. But the business of con- 
ducting it to a successful termination may 
continue for a number of years. Elliott v. 
Murphy Timber Co., 117 Or. 387, 244 P. 91, 
93, 48 A. L. R. 1043. There is no real dis- 
tinction between a “joint adventure” and 
what is termed a “partnership for a single 
transaction.” Atlas Realty Co. v. Galt, 153 
Md. 586, 139 A. 285, 286. A “joint adventure,” 
while not identical with a partnership, is so 
similar in its nature and in the relations cre- 
ated thereby that the rights of the parties as 
between themselves are governed practically 
by the same rules that govern partnerships. 
Goss v. Lanin, 170 Iowa, 57, 152 N. W. 48, 45; 
Boles v. Akers, 116 Okl. 266, 244 P. 182, 184; 
Fried v. Guiberson, 30 Wyo. 150, 217 P. 1087, 
1089; Welling v. Crosland, 129 S. C. 127, 123 
S. E. 776, 781. 


ADVENTURER. One who undertakes un- 
certain or hazardous actions or enterprises. 
It is also used to denote one who seeks to 
advance his own interests by unscrupulous 
designs on the credulity of others. It has 
been held that to impute that a person is an 
adventurer is a libel; 18 L. J. C. P. 241. 


ADVERSARIA. (From Lat. adversa, things 
remarked or ready at hand.) Rough memo- 
randa, common-place books, 


ADVERSARY. A litigant-opponent, the op- 
posite party in a writ or action. 


ADVERSARY PROCEEDING. One having 
opposing parties; contested, as distinguished 
from an er parte application; one of which 
the party seeking relief has given legal warn- 
ing to the other party, and afforded the latter 
an opportunity to contest it. Excludes an 


Bu.Law Dior. (3p Ep.) 


67 


adoption proceeding. Platt v. Magagnini, 110 
Wash. 39, 187 P. 716, 718 


ADVERSE. Opposed; contrary; in resist- 
ance or opposition to a claim, application, or 
proceeding. 


ADVERSE INTEREST. The “adverse inter- 
est” of a witness, so as to permit cross-exami- 
nation by the party calling him, must be so 
involved in the event of the suit that a legal 
right or liability will be acquired, lost, or ma- 
terially affected by the judgment, and must 
* be such as would be promoted by the success 
of the adversary of the party calling him. 
Dinger vy. Friedman, 279 Pa. 8, 123 A, 641, 
643. 

As to adverse “Claim,” “Enjoyment,” “Pos- 
session,’ “User, “Verdict,” “Witness,” see 
those titles. 


ADVERSE PARTY. An “adverse party” en- 
titled to notice of appeal is every party whose 
interest in relation to the judgment or decree 
appealed from is in conflict with the modifica- 
tion or reversal sought by the appeal; every 
party interested in sustaining the judgment 
or decree. Harrigan v. Gilchrist, 121 Wis. 127, 
99 N. W. 909; Mohr v. Byrne, 132 Cal. 250, 
64 Pac. 257; Fitzgerald v. Cross, 30 Ohio St. 
444; In re Clarke, 74 Minn. 8, 76 N. W. 790; 
Herriman vy. Menzies, 115 Cal. 16, 44 Pac. 660, 
35 L. R. A. 318, 56 Am. St. Rep. 81; Pacific 
Live Stock Co. v. Ellison Ranching Co., 45 Nev. 
1, 192 P. 262; Wyoming Hereford Ranch v. 
Hammond Pacing Co., 31 Wyo. 81, 222 P. 
1027, 1028; Fairchild v. Plank, 189 Iowa, 639, 
179 N. W. 64, 67; In re Chewaucan River, 
89 Or, 659, 171 P. 402, 175 P. 421, 427; In re 
McGovern’s Estate, T7 Mont. 182, 250 P, 812, 
815; Texas Employers’ Ins. Ass’n v. Shilling 
(Tex. Com. App.) 289 S. W. 996, 997. Any 
party who would be prejudicially affected by a 
modification or reversal of the judgment ap- 
pealed from. Wright v. Spencer, 38 Idaho, 
447, 221 P. 846; Great Falls Nat. Bank v. 
Young, 67 Mont. 328, 215 P. 651, 652. 

A party who, by the pleadings, is arrayed 
on the opposite side. Merrill v. St. Paul City 
Ry. Co., 170 Minn. 332, 212 N. W. 533. The 
other party to the action. Highland y. Hines, 
80 N. H. 179, 116 A. 347, 349. A party to the 
record for, or against, whom judgment is 
sought. Merchants’ Supply Co. v. Hughes 
Ex’rs, 189 Va. 212, 123 S. E. 355, 356. 


In a statute requiring that case-made shall be 
served on ‘‘opposite’ party, opposite is synonymous 
with “adverse.” In re Wah-shah-she-me-tsa-he’s 
Estate, 111 Ok]. 177, 239 P. 177, 178. And the term 
“adverse party” is not necessarily confined to plain- 
tiffs as against defendants, or vice versa. Lidfors v. 
Pflaum, 115 Or. 142, 205 P. 277; Arwood v. Hill’s 
Adm’r, 185 Va. 235, 117 S. E. 603, 605. 

A defaulting defendant is not an ‘‘adverse party” ; 
Syracuse Mortgage Corporation v. Kepler, 202 N. Y. 
S. 198, 122 Misc. 9%; Holt v. Empey, 32 Idaho, 106, 
178 P. 703; nor is one whe is named as a party 
but is not served; Kissler v. Moss, 26 Idaho, 516, 
144 P. 647. Compare Fergen v. Lonie, 50 S, D. 328, 
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210 N. W. 102, 103 (garnishment debtor not served 
in garnishment proceeding). 


ADVERSUS. In the civil law. Against, (con- 
tra.) Adversus bonos mores, against good 
morals. Dig. 47, 10, 15. 


Adversus extraneos vitiosa possessio prodesse 
solet. Prior possession is a good title of own- 
ership against all who cannot show a better. 
D. 41. 2. 53; Salmond, Jurispr. 638. 


ADVERTISE. To give public notice; Green 
v. Blanchard, 138 Ark. 137, 211 S. W. 875, 379, 
5 A. L. R. 84; either by publication in a news- 
paper, or by means of hand bills, placards, or 
other written publie notices; Nichols v. Nich- 
ols, 192 Ala. 206, 68 So. 186, 187. To inform, 
publish ; Arthúr v. City of Petaluma, 27 Cal. 
App. 782, 151 P. 183, 185; or call to the public’ 
attention by any means whatsoever; Common- 
wealth v. Allison, 227 Mass. 57, 116 N. E. 265, 
266; Van Doorn v. U. S., 12 Ct. Cust. App, 167, 
168; In re Donovan, 48 S. D. 98, 178 N. W. 
143, 144 (advertising as a divorce lawyer by 
publishing a booklet containing newspaper 
clippings). 


“Advertising” is merely identification and descrip- 
tion, apprising of quality and place, Rast v. Van 
Deman & Lewis Co., 36 S, Ct. 870, 377, 240 U. S. 342, 
60 L. Hd. 679, L. R. A. 1917A, 421, Ann, Cas. 1917B, 
455; dnd “advertising purposes” are not Hmited 
to matters of vocation, or even avocation, but in- 
clude advertisements essentially for unselfish pur- 
poses, Almind v. Sea Beach Ry. Co, 141 N. Y. 5. 
842, 843, 157 App. Div. 230. 


ADVERTISEMENT. Notice given in a man- 
ner designed to attract public attention; in- 
formation communicated to the public, or to 
an individual concerned, as by handbills or 
the newspaper. Montford v. Allen, 111 Ga. 
18, 36 S. E. 305; Haffner v. Barnard, 123 Ind. 
429, 24 N. E. 152; Com. v. Johnson, 3 Pa. 
Dist. R. 222; People v, McKean, 76 Cal. App. 
114, 243 P. 898, 900; Fauntleroy v. Mardis, 128 
Miss. 358, 85 So. 96, 97, 


A sign-board, erected at a person’s place of busi- 
ness, giving notice that lottery tickets are for sale 
there, is an “advertisement,” within the meaning 
of a statute prohibiting the advertising of lotteries. 
Com. v. Hooper, 5 Pick. (Mass.) 42. 


ADVERTISEMENTS OF QUEEN ELIZA- 
BETH. Certain articles or ordinances drawn 
up by Archbishop Parker and some of the 
bishops in 1564, at the request of Queen Eliz- 
abeth, the object of which was to enforce de- 
cency and uniformity in the ritual of the 
church. The queen subsequently refused to 
give her official sanction to these advertise- 
menis, and left them to be enforced by the 
bishops under their general powers. Phillim. 
Ecc. Law, 910; 2 Prob. Div. 276; Id. 354. 


ADVICE. View; opinion; the counsel given 
by lawyers to their clients; an opinion ex- 
pressed as to wisdom of future conduct. 

The instruction usually given by oue mer- 
chant or banker to another by letter, inform- 
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ing him of shipments made to him, or of bills 
or drafts drawn on him, with particulars of 
date, or sight, the sum, and the payee. Bills 
presented for acceptance or payment are fre- 
quently dishonored for want of advice. 


Letter of Advice 


A communication from one person to an- 
other, advising or warning the latter of some- 
thing which he ought to know, and commonly 
apprising him beforehand of some act done by 
the writer which will ultimately affect the 
recipient. It is usual and perfectly proper for 
the drawer of a bill of exchange to write a 
letter of advice to the drawee, as well to 
prevent fraud or alteration of the bill, as to 
let the drawee know what provision has been 
made for the payment of the bill. Chit. Bills, 
162, 


ADVISARE, ADVISARI. Lat. To consult, 
deliberate, consider, advise; to be advised. 
Occurring in the phrase curia advisari vult, 
which see (usually abbreviated cur. adv. vult, 


or C. A. VY.) the court wishes to be advised, or. 


to consider of the matter. 


ADVISE. To give an opinion or counsel, or 
recommend a plan or course of action; also 
to give notice. Long v. State, 23 Neb. 33, 36 N. 
W. 310. To encourage. Voris v. People, 75 
Colo. 574, 227 P. 551, 553. 


This term is not synonymous with “persuade” 
(Wilson v. State, 38 Ala. 411), or with “direct” or 
“instruct.” Where a statute authorizes the trial 
court to advise the jury to acquit, the court has no 
power to instruct the jury to acquit. The court can 
only counsel, and the jury are not bound by the ad- 
vice. People v. Horn, 70 Cal. 17, 11 P. 47. “Ad- 
vise” imports that it is discretionary or optional 
with the person addressed whether he will act on 
such advice or not, State v. Downing, 23 Idaho, 
540, 130 P. 461, 462; Brown v. Brown, 180 N, C. 438, 
104 S. E. 889, 390. 


ADVISED. Prepared to give judgment, after 
examination and deliberation. “The court 
took time to be advised.” 1 Leon. 187. 


ADVISEDLY. With deliberation; intention- 
ally. 15 Moore P. C. 147. 


ADVISEMENT. Deliberation, consideration, 
cousultation; the consultation of a court, aft- 
er the argument of a cause by counsel, and be- 
fore delivering their opinion, Clark v. Read, 
5N. J. Law, 486; In re Hohorst, 150 U. S. 662, 
14 Sup. Ct. 221, 87 L. Ed. 1211. 


ADVISORY. Counselling, suggesting, or ad- 
vising, but not imperative or conclusive. A 
verdict on an issue out of chancery is advisory. 
Watt v. Starke, 101 U. S. 252, 25 L. Ed. 826. 


ADVOCACY. The act of pleading for, sup- 
porting, or recommending active espousal. 
Gitlow v. People of State of New York, 45 S. 
Ct. 625, 626, 268 U. S. 652, 69 L. Ed. 1138. 


ADVOCARE. Lat. To defend; to call to 
one’s aid; to.vouch; to warrant, Doh 
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L. Fr. The office of an ad- 
advocacy. Kelham. 


ADVOCATA. In old English law. <A patron- 
ess; a woman who had the right of presenting 
to a church. Spelman. 


vocate; 


ADVOCATE, v. To speak in favor of; de- 
fend by argument. Ex parte Bernat (D. C.) 
255 F. 429, 432. 


ADVOCATE, n. One who assists, defends, or 
pleads for another; one who renders legal 
advice and aid and pleads the cause of another 
before a court. 

A person learned in the law, and duly ad- 
mitted to practice, who assists his client with 
advice, and pleads for him in open court. 
Holthouse. 

An assistant; adviser; a pleader of causes. 


Derived from advocare, to summon to one’s as- 
sistance; advocatus originally signified an assist- 
ant or helper of any kind, even an accomplice in 
the commission of a crime; Cicero, Pro Ce@eina, c. 
8; Livy, lib. it. 55; iil. 47; Tertullian, De Idotair. 
cap. xxlii.; Petron. Satyric. cap, xv. Secondarily, 
it was applied to one called in to assist a party in 
the conduct of a suit; Inst. 1, 11, D, 50, 13. de extr. 
cogn. Hence, a pleader, which is its present signifi- 
cation. 


în the Civil and Ecclesiastical Law 


An officer of the court, learned in the law, 
who is engaged by a suitor to maintain or de- 
fend his cause. 

In General 


—Advocate general. The adviser of the crown 
in England on questions of naval and military 
law, 


—Lord Advocate. The principal crown lawyer 
in Scotland, and one of the great officers of 
state of Scotland. It is his duty to act as pub- 
lic prosecutor; but private individuals in- 
jured may prosecute upon obtaining his con- 
currence. He is assisted by a solicitor general 
and four junior counsel, termed “advocates- 
depute.” He has the power of appearing as 
public prosecutor in any court in Scotland, 
where any person can be tried for an offense, 
or in any action where the crown is interested. 
Wharton. , 


—Queen’s advocate. A member of the College 
of Advocates, appointed by letters patent, 
whose office is to advise and act as counsel for 
the crown in questions of civil, canon, and in- 
ternational law. His rank is next after the 
solicitor general. 


ADVOCATI. 
pleaders ; 


Lat. In Roman law. 
speakers. 


ADVOCATI ECCLESIÆ. Advocates of the 
church. A term used in the ecclesiastical 
law to denote the patrons of churches who 
presented to the living on an avoidance. This 
term was also applied to those who were re- 
tained to argue the cases of the church. These 
were of two sorts: those retained as pleaders 


Patrons ; 
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to argue the cases of the church and attend të 
its law-matters; and advocates, or patrons 
of the advowson. Cowell; Spelman, Gloss. 


ADVOCATI FISCI. In civil law. Those 
chosen by the emperor to argue his cause 
whenever a question arose affecting his reve- 
nues. 3 Bla. Comm. 27. Advocates of the 
fise, or revenue; fiscal advocates, (qui causam 
fisci egissent.) Cod. 2, 9, 1; Id. 2, 7, 13. An- 
swering, in some measure, to the king’s coun- 
sel in English law. 


ADVOCATIA. In the civil law. The quality, 
function, privilege, or territorial jurisdiction 
of an advocate. 

The functions, duty, or privilege of an ad- 
vocate. Du Cange, Advocatia, 


ADVOCATION. In Scotch law. A process by 
which an action may be carried from an in- 
ferior to a superior court before final judg- 
ment in the former. 


ADVOCATIONE DECIMARUM. A writ 
which lay for tithes, demanding the fourth 
part or upwards, that belonged to any church, 


ADVOCATOR. 
In Old Practice 


One who called on or vouched another to 
warrant a title; a voucher. Advocatus; the 
person called on, or vouched; a vYouchee. 
Spelman; Townsh. Pl. 45. 


In Scotch Practice 
An appellant. 1 Broun, R. 67. 


ADVOCATUS. A pleader; a narrator. Brac- 
ton, 412 a, 372 b. 

In the civil law. An advocate; one who 
managed or assisted in managing another’s 
cause before a judicial tribunal. Called also 
“patronus.” Cod. 2, 7,14. But distinguished 
from causidicus, Id. 2, 6, 6. 


ADVOCATUS DIABOLI. In ecclesiastical 
law. The devil’s advocate; the advocate who 
argues against the canonization of a saint. 


Advocatus est, ad quem pertinet jus advocationis 
alicujus ecclesiw, ut ad ecclesiam, nomine pro- 
prio, non alieno, possit præsentare. A patron is 
he to whom appertains the right of presen- 
tation to a church, in such a manner that he 
may present to such a church in his own name, 
and not iu the name of another. Co. Litt. 119. 


ADVOUTRER. In old English law. An adul- 
terer. Beaty v. Richardson, 56 S. C. 173, 34 S. 
E. 73, 46 L. R. A. 517. 


ADVOUTRY. In old English law. Adultery 
between parties both of whom were married. 
Hunter y. U. S., 1 Pin. (Wis.) 91, 39 Am. Dec. 
277. Or tħe offense by au adulteress of con- 
tinuing to live with the man with whom she 
committed the adultery. Cowell; Termes de 
la Ley. Sometimes spelled “advowtry.” See 
Advoutrer. 


ÆDES 


ADVOWEE, or AVOWEE. The person or pa- 
tron who has a right, to present to a benefice. 
Fleta, lib. 5, c. 14. 


ADVOWEE PARAMOUNT. 
or highest patron. 


ADVOWSON. In English ecclesiastical law. 
The right of presentation to a church or ec- 
clesiastical benefice; the right of presenting 
a fit person to the bishop, to be by him admit- 
ted and instituted to a certain benefice within 
the diocese, which has become vacant. 2 Bl. 
Comm, 21; Co. Litt. 119b, 120a. The person 
enjoying this right is called the “patron” 
(patronus) of the church, and was formerly 
termed “advocatus,” the advocate or defender, 
or in English, “advowee.” Id.; 1 Crabb, Real 
Prop. p. 129, § 117. 


He who possesses this right is called the patron 
or advocate. When there is no patron, or he neg- 
lects to exercise his right within six months, it is 
called a lapse, and a title is given to the ordinary 
to collate to a church: when a presentation is made 
by one who has no right, it is called a usurpation. 


The sovereign, 


Advowsons are of different kinds, viz.: 


—Advowson appendant. An advowson annexed 
to a manor, and passing with it, as incident 
or appendant to it, by a grant of the manor 
only, without adding any other words. 2 Bl. 
Comm. 22; Co. Litt, 120,121; 1 Crabb, Real 
Prop. p. 180, § 118. . 


—Advowson collative. Where the bishop hap- 
pens himself to be the patron, in which case 
(presentation being impossible, or unneces- 
sary) he does by one act, which is termed “col- 
lation,” or conferring the benefice, all that is 
usually done by the separate acts of presenta- 
tion and institution. 2 Bl Comm, 22, 23; 1 
Crabb, Real Prop. p. 131, § 119. i 


—Advowson donative. Where the patron has 
the right to put his clerk in possession by his 
mere gift, or deed of donation, without any 
presentation to the bishop, or institution hy 
him. 2 Bl. Comm. 23; 1 Crabb, Real Prop. 
p. 131, § 119. 


—Advowson in gross. An advowson separated 
from the manor, and annexed to the person. 
2 Bl. Comm. 22; Co. Litt. 120; 1 Crabb, Real 
Prop. p. 180, § 118; 3 Steph. Comm, 116. 


—Advowson presentative. The usual kind of 
advowson, where the patron has the right of 
presentation to the bishop, or ordinary, and 
moreover to demand of him to institute his 
clerk, if he finds him canonically qualified. 2 
Bl. Comm. 22; 1 Crabb, Real Prop. p. 181, 
§ 119. 


ADVOWTRY. . See Advoutry. 


AEDES, Lat. In the civil law. A house, dwell- 
ing, temple, place of habitation, whether in 
the city or country. Dig. 30, 41, 5. In the 
country everything upon the surface of the 
soil passed under the term “ædes.” Du Cange; 
Calvin, 


JEDIFICARE - 


AEDIFICARE. Lat. In civil and old English 
law. To make or build a house; to erect a 
building. Dig. 45, 1, 75, 7. 


FEdificare in tuo proprio solo won licet quod 
alteri noceat. 3 Inst..201. To build upon your 
own land what may injure another is not law- 
ful. 

A proprietor of land has no right to erect 


an edifice on his own ground, interfering with 


the due enjoyment of adjoining premises, as 
by overhanging them, or by throwing water 
from the roof and eaves upon them, or by ob- 
structing ancient lights and windows. Broom, 
Max, 369. 


Ædificatum solo sole cedit. What is built upon 
land belongs to or goes with land. Broom, 
Max. 172; Co. Litt. 4a. 


FEdificia solo cedunt. 
with] the soil. 


AEDILE. In Roman law. An officer who 
attended to the repairs of the temples and 
other public buildings; the. repairs and clean- 
liness of the streets; the care of the weights 
and measures; the providing for funerals and 
games; and to regulating the prices of pro- 
_visions. Ainsworth, Lex.; Smith, Lex.; Du 
Cange. 


Buildings belong to [go 
Fleta, lib. 3, c. 2, § 12. 


ÆDILITUM EDICTUM. In the Roman law. 
The Ædilitian Edict; an edict providing reme- 
dies for frauds in sales, the execution of which 
belonged to the curule sdiles. Dig. 21, 1. See 
Cod. 4, 58. 

That provision by which the buyer of a dis- 
eased or imperfect slave, horse, or other ani- 
mal was relieved at the expense of the ven- 
dor who had sold him as sound knowing him 
to be imperfect. Calvinus, Lex. 


AEFESN. In old English law. The remunera- 
tion to the proprietor of a domain for the 
privilege of feeding swine under the oaks and 
beeches of his woods. 


FEGROTO. Lat. Being sick or indisposed. 
A term used in some of the older reports. 
“Holt egroto.” 11 Mod. 179. 


AEGYLDE. WUncompensated, unpaid for, un- 
avenged. From the participle of exclusion, 
@, Œ, or ex, (Goth.,) and gild, payment, requit- 
al, Anc. Inst. Eng. 


ÆL. A Norman French term signifying 
“grandfather.” It is also spelled “ateur’ and 
“ayle” Kelham. 


fEquior est dispositio legis quam hominis. 
The disposition of the law is more equitable 
than that of man. 8 Coke, 152. 


AEQUITAS. In the civil law. Equity, as op- 
posed to strictum or summum jus, (q. v.) Oth- 
erwise called equum, equum bonum, equum 
et bonum, equum et justum. Calvin. 


Referring to the use of this term, Prof. Gray says 
(Nature and Sources of the Law 200): “Austin and 
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Maine take equitas as having an analogous mean- 
ing to equity; they apply the term to those rules 
which the pretors introduced through the Edict in 
Modification of the jus civile, but it seems to be an 
error to suppose that œguitas had this sense in the 
Roman Law.” He quotes Prof, Clark (Jurisprudence 
367) as doubting “whether wquitas is ever clearly 
used by the Roman jurists to indicate simply a de- 
partment of Law’ and expresses the opinion that an 
examination of the authorities more than justifies 
his doubt. Æquitaş is opposed to strictum jus and 
varies in meaning between reasonable modification 
of the letter and substantial justice. It is to be 
taken as 4 frame of mind in dealing with legal ques- 
tions and not as a source of law.- 
See Æquum et Bonum, 


Equitas agit, in personam. Equity acts upon 
the person. 4 Bouv. Inst. n. 3733. 


Æquitas est correctio legis generaliter latæ, qua 
parte deficit. Equity is the correction of that 
wherein the law, by reason of its generality, 
is deficient. Plowd. 375. 


Æquitas est correctio quædam legi adhibita, 
quia ab eâ abest aliquid propter generalem sine 
exceptione comprehensionem. Equity is a cer- 
tain correction applied to law, because on ac- 
count of its general comprehensiveness, with- 
out an exception, something is absent from it. 
Plowd. 467. 


Æquitas est perfecta quædam ratio que jus 
scriptum interpretatur et emendat; nulla 
scriptura comprehensa, sed solum in verâ 
ratione consistens. Equity is a certain per- 
fect reason, which interprets and amends the 
written law, comprehended in no writing, but 
consisting in right reason alone. Co. Litt. 
24b. 


Æquitas est quasi æqualitas. Equity is ag it 
were equality; equity is a species of equality 
or equalization. Co. Litt. 24. 


AEquitas ignorantiz opitulatur, oscitantiz# non 
item. Equity assists ignorance, but not care- 
lessness, ‘ 


‘Equitas non facit jus, sed juri auxiliatur. Eq- 
uity does not make law, but assists law. 
Lofft, 379. 


‘Equitas nunquam contravenit leges, 
never counteracts the laws. 


Equity 


Equitas sequitur legem. “Equity follows the 
law. 1 Story, Eq. Jur. § 64; 3 Woodd. Lect. 
479, 482; Branch, Max. 8; 2 Bla. Com. 330; 
Gilb. 186; 2 Eden 316; 10 Mod. 3; 15 How. 
(U. 8.) 299, 14 L. Ed. 696; 7 Allen (Mass.) 508; 
5 Barb. (N. Y.) 277, 282. 


Aequitas supervacua odit. Equity abhors su- 
perfluous things. Lofft, 282. 


Æquitas uxorlbus, liberis, creditoribus maxime 
favet. Equity favors wives and children, 
creditors most of all. 


ÆQUUM ET BONUM. “The Roman concep- 
tion involved in ‘æquum et bonum or 
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‘equitas’ is identical with what we mean by 
‘reasonable’ or nearly so. On the whole, the 
natural justice or ‘reason of the thing’ which 
the common law recognizes and applies does 
not appear to differ from the ‘law of nature’ 
which the Romans identified with jus gen- 
tim, and the medieval doctors of the civil 
and common law boldly adopted as being di- 
vine law revealed through man’s natural rea- 
son.” Sir F. Pollock, Expans. of C. L. 111, 
citing [1902] 2 Ch. 661, where jus naturale 
and equum et bonum were taken to have the 
same meaning. 


fEquum et bonum est lex legum. What is eq- 
uitable and good is the law of laws. Hob. 
224, 


ÆQUUS. Lat. Equal; even. A provision 
_ in a will for the division of the residuary es- 
tate ex equus among the legatees means 
equally or evenly. Archer v. Morris, 61 N. J. 
Eq. 152, 47 Atl. 27%. 


ÆRA, or ERA. A fixed point of chronological 
time, whence any number of years is counted; 
thus, the Christian era began at the birth of 
Christ, and the Mohammedan era at the flight 
of Mohammed from Mecca to Medina. The 
derivation of the word has been much con- 
tested. Wharton. 


AARARIUM. Lat. In the Roman law. The 
treasury, (fiscus.) Calvin, 


AERIAL NAVIGATION. See Aeronautics. 


AERODROME. A term originally applied by 
Professor Langley to his flying machine but 
now used in the same sense as “airport” (q. 
v.). 


AERONAUT. This term under some statutes 
includes.every person who, being in or upon 
an airship or anything attached thereto, un- 
dertakes to direct its ascent, course, or de- 
scent in the air, or the ascent, course, or de- 
scent in the air of anything attached to such 
airship. 

Under the Uniform Aeronautics Act it in- 
cludes aviator, pilot, balloonist, and every 
other person having any part in the operation 
of aircraft while in flight. See Aeronautics. 


AERONAUTIC ACTIVITY. Assured, killed 
when struck by propeller blade, as he was 
leaving airplane after completing flight, met 
his death while participating in an “aeronau- 
tic activity.” Pittman v. Lamar Life Ins. 
Co, (C. C. A. Tex.) 17 F.(2d) 370, 871. Toa 
contrary effect: Tierney v. Occidental Life 
Ins. Co., 89 Cal. App. 779, 265 P. 400. ` 


AERONAUTICS. The science, art, or prac- 
tice of sailing in or navigating the air. It is 
divided into two branches: aerostation, deal- 
ing with machines which, like ballons, are 
lighter than air; and aviation, dealing with 
artificial flight by machines which are heavier 


ÆTAS LEGITIMA. 


than air. Bew v. Travelers’ Ins. Co., 95 N. J. . 
Law, 533, 112 A. 839, 860, 14 A. L. R. 983. ` 


A passenger in an airplane, whether he takes part 
in lts operation or not, “participates in aeronau- 
tics” within the meaning of an insurance policy. 
Meredith v. Business Men’s Aco, Ass’n of America, 
213 Mo. App. 688, 252 S. W. 976, 977; Travelers’ Ins. 
Co. v. Peake, 82 Fla, 128, 89 So. 418 Contra: Bene- 
fit Ass'n Ry, Employees v. Hayden, 175 Ark. 565, 299 
5. W. 995, 67 A. L. R. 622, 


See, also, Aircraft; Airship; Airport; Air- 
way; Aviation. 


AEROPLANE. 
plane; Seaplane. 


See Aircraft; Hydro-Aero- 


AEROSTATION. See Aeronautics, 


AS. Lat. In the Roman law. Money, 
(literally, brass;) metallic money in general, 
including gold. Dig. 9, 2; 2, pr.; Id. 9, 2, 27, 
5; Id. 50, 16, 159. 


AES ALIENUM. A civil law term signifying 
a debt. Literally translated, the money of 
another; the civil law considered borrowed 
money as the property of another, as distin- 
guished from es suum, one’s own money. 


AES SUUM. One’s own money. In the Roman 
law. Debt; a debt; that which others owe 
to us, (quod alii nobis debent.) Dig. 50, 16, 
213. 


AESNECIA. In old English law. Esnecy; 
the right or privilege of the eldest born. Spel- 
man; Glany. lib. 7, c 3; Fleta, lib, 2, c€. 66, 
§§ 5, 6. f 


ÆSNECIUS. See Anecius; Aesnecia. 


AESTHETIC. Relating to that which is 
beautiful or in good taste. People v. Wolf, 
216 N. Y. S. 741, 744, 127 Misc. 382. 


FESTIMATIO CAPITIS. Lat. The value of 
a head. In Saxon law. The estimation or 
valuation of the head; the price or value of. 
a man. The price to be paid for taking the 
life of a human being. By the laws of Athel- 
stan, the life of every man not excepting that 
of the king himself, was estimated at a cer- 
tain price, which was called the were, or 
estimatio capitis. Crabb, Eng. Law, c. 4. 


fEstimatio prateriti delicti ex postremo facto 
nunquam crescit. The weight of a past offense 
is never increased by a subsequent fact. Ba- 
con, f 


ÆTAS. Lat. Inthe civillaw. Age. 


ÆTAS INFANTIÆ (also written infantili) 
PROXIMA. The age next to infancy; the 
first half of the period of childhood (pueritia,) 
extending from seven years to ten and a half. . 
Inst. 3, 20, 9; 4 Bl. Comm. 22. See Age. 


ÆTAS LEGITIMA. Lawful age; the age of 
twenty-five. Dig. 3, 5, 27, pr.; Id. 26, 2, 32, 2; 
Id. 27, 7, 1, pr. 


ÆTAS PERFECTA 


_FETAS PERFECTA. Complete age; full age; 
the age of twenty-five. Dig. 4, 4, 32; Id. 22, 
3, 25, 1. 


ÆTAS PRIMA. The first age; infancy, (in- 
fantia). -Cod. 6, 61, 8, 8. 


ÆTAS PUBERTATI PROXIMA. The age 
next to puberty ; the last half of the period of 
childhood (pueritia), extending from ten 
and a half years to fourteen, in which there 
might or might not be criminal responsibility 
according to natural capacity or incapacity. 
Under twelve, an offender could not be guilty 
in will, neither after fourteen could he be 
supposed innocent, of any capital crime which 
he in fact committed. Inst. 3, 20, 9; 4 BL 
Comm, 22, See Age. . 


ÆTATE PROBANDA. A writ which inquir- 
cd whether the king’s tenant holding in chief 
by chivalry was of full age to receive his 
lands. It was directed to the escheater of the 
county. Now disused. 


AETHELING. In Saxon law. 
erally a prince of the blood. 


AFFAIR. (Fr.). 


A noble; gen- 


A law suit. 


AFFAIRS. A person’s concerns in trade or 
property; business. Montgomery v. Com., 
91 Pa. 133; Bragaw vV. Bolles, 51 N. J. Eq. 84, 
25 A. 947; People ex rel. Western Union Tel- 
egraph Co. v. Public Service Commission. of 
New York, Second Dist., 192 App. Div. 748, 
183 N. X. S. 659, 661. That which is done or 
to be done. Wicks v. City and County of 
Denver, 61 Colo. 266, 156 P. 1100, 1108. The 
affairs of a corporation include the borrow- 
ing of money in conducting its business, and 
methods of obtaining loans. Cameron v. 
First Nat, Bank (Tex, Civ. App.) 194 S. W. 
469, 470. In a statute pertaining to incom- 
petents, “affairs” relates solely to person and 
estate of alleged incompetent. State ex rel. 
Bevan v. Williams, 316 Mo. 665, 291 S. W. 481, 
482, 


AFFECT. To act upon; influence; change; 
enlarge or abridge; often used in the sense of 
acting injuriously upon persons and things. 
Ryan v. Carter, 93 U. S. 84, 23 L. Ed. 807; 
Tyler yv. Wells, 2 Mo. App. 588; Holland v. 
Dickerson, 41 Iowa, 373; United States v. 
Ortega, 11 Wheat. 467, 6 L. Ed. 521; Gaunt 
v. Alabama Bound Oil & Gas Co. (C. C. A. 
Ok1.) 281 F., 658, 655, 23 A. L. R. 1279; Swi- 
gart v. Commissioners of Highways of Town 
of Mahomet, 277 Ill. 281, 115 N. E. 878, 879; 
State v. Home Brewing Co. of Indianapolis, 
182 Ind, 75, 105 N. E. 909; Barrows v. Far- 
num’s Stage Lines, 254 Mass, 240, 150 N. E. 
206, 208; In re Fowler St. in City of New 
York (Sup.) 153 N. Y. S. 585, 587; Eastern 
Oil Co. v. Harjo, 57. Ok1. 676, 157 P. 921, 922; 
Meurer v. Hooper (Tex. Civ. App.) 271 S. W. 
172, 177. A right is affected, if it is either en- 
larged or abridged, since “affect” does not 
mean to impair. Harris v. Friend, 175 P. 722, 
_ 725, 24 N. M. 627. yO, ‘ 
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AFFECTED WITH A PUBLIC INTEREST. 
This phrase, used as a basis for legislative 
regulation of prices, means something more 
than “guasi public,” or “not strictly private,” 
and similar phrases employed as a basis for 
upholding police regulation in respect to the 
conduct of particular businesses. A business 
is not affected with a public interest merely 
because the public derives benefit, accommo- 
dation, ease or enjoyment from its existence 
or operation, The price or charge for admis- 
sions to theaters or places of amusement or 
entertainment is not a matter “affected with 
a public interest.” Tyson & Bro.-United The- 
atre Ticket Offices v. Banton, 273 U. S. 418. 
47 S., Ct. 426, 429, 71 L. Rd. 718, 58 A. L. R. 
1236. . 


Affectio tua nomen imponit operi tuo. Your 
disposition (or motive, intention) gives name 
(or character) to your work or act. Bract. 
fol. 2b, 1010, 


AFFECTION. The making over, pawning, 
or mortgaging of a thing to assure the pay- 
ment of a sum of money, or the discharge of 
some other duty or service. Crabb, Technol. 
Dict. 

In a medical sense, an abnormal bodily 
condition. A local “affection” is not a local 
disease within the meaning of an insurance 
policy, unless the affection has sufficiently 
developed to have some bearing on the gen- 
eral health. Cady v. Fidelity & Casualty Co. 
of New York, 113 N. W. 967, 971, 184 Wis. 
322, 17 L. R. A. (N. S.) 260. 


AFFECTUS. Disposition; intention, impulse 
or affection of the mind. One of the causes 
for a challenge of a juror is propter affectum. 
on account of a suspicion of bias or favor. 3 
BL Comm. 363 ; Co. Litt. 156. 


Affectus punitur licet non sequatur effectus. 
The intention is punished although the in- 
tended result does not follow. 9 Coke, 55. 


AFFEER. To assess, liquidate, appraise, fix 
in amount. 

Ta affeer an amercement. To establish the 
amount which one amerced in a court-leet 
should pay. See Amereement. 

To affeer an account. To confirm it on oath 
in the exchequer. Cowell; Blount; Spelman. 


AFFEERORS. Persons who, in court-leets, 
upon oath, settle and moderate the fines and 
amercements imposed on those who have com- 
mitted offenses arbitrarily punishable, or that 
have no express penalty appointed by stat- 
ute. They.are also appointed to moderate 
fines, etc., in courts-baron. Cowell. 


AFFERMER. L, Fr. To letto farm. Also 
to make sure, to establish or confirm. Kel- 
ham. ' 


AFFIANCE. To assure by pledge. A plight- 
ing of troth between man and woman. Lit- 


tleton, § 39. : r 


An agreement by which a man and. woman 
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promise each other that they will marry to: 


gether. Pothier, Traité du Mar. n., 24. Co. 
Litt. 34a. See Dig. 23, 1,1; Code, 5. 1. 4. 


AFFIANT. The person who makes and sub- 
scribes an affidavit, The word is used, in this 
Sense, interchangeably with “deponent.” But 
the latter term should be reserved as the des- 
ignation of one who makes a deposition. 


AFFIDARE. To swear faith to; to pledge 
one’s faith or do fealty by making oath. 
Cowell. Used of the mutual relation arising 
between landlord and tenant; 1 Washb. R. P. 
19; 1 Bla. Com. 367; Termes de la Ley, Feal- 
ty. Affidavit is of kindred meaning. 


AFFIDARI. To be mustered and enrolled 
for soldiers upon an oath of fidelity. 


AFFIDATIO. A swearing of the oath of fi- 
delity or of fealty to one’s lord, under whose 
protection the quasi-vassal has voluntarily 
come. Brown. 


AFFIDATIO DOMINORUM. An oath taken 
by the lords in parliament. 


AFFIDATUS. One who is not a vassal, but 
who for the sake of protection has connected 
himself with one more powerful. Spelman; 
2 Bl. Comm, 46. 


AFFIDAVIT. A written or printed declara- 
tion or statement of facts, made voluntarily, 
and confirmed by the cath or affirmation of 
the party making it, taken before an officer 
having authority to administer such oath, 
Cox v. Stern, 170 Ill. 442, 48 N. E. 906, 62 
Am. St. Rep. 385; Hays v. Loomis, 84 IN. 18. 
A statement or declaration reduced to writ- 
ing, and sworn to or affirmed before some of- 
ficer who has authority to administer an oath 
or affirmation. Quoted and approved in Shel- 
ton v. Berry, 19 Tex. 154, 70 Am. Dec. 826, 
and In re Breidt, 84 N. J. Eq. 222, 94 A, 214, 
216, 

An affidavit is a written declaration under 
oath, made without notice to the adverse par- 
ty. Code Civ. Proc. Cal. § 2003. 

An affidavit is an oath in writing, sworn 
before and attested by him who hath author- 
ity to administer the same. Knapp v.-Duclo, 
1 Mich. N. P. 189; Smith v. Smith (Ind. App.) 
110 N. E. 1018, 1014. 

An affidavit is always taken ex parte, and 
in this respect it is distinguished from a depo- 
sition, the matter of which is elicited by ques- 
tions, and which affords an opportunity for. 
cross-examination. In re Liter’s Estate, 19 
Mont. 474, 48 P. 753; State v, Quartier, 114 
Or. 657, 236 P. 746, 748; Osborne y. Com- 
monwealth, 214 Ky. 84, 282 S. W. 762, 763. 
But the word “affidavits” is sometimes used 
to include “depositions.” U. S. v. Kaplan 
(D. C. Ga.) 286 F. 963, 970; State v, English, 
T1 Mont. 348, 229 P. 727, 728. 


“Affidavits” are of two kinds; those which serve 
as evidence to advise the court in the decision of 
some preliminary issue or*determination of some 

. e : 


AFFINAGE 


substantial right, and those which merely serve to 
invoke the judicial power. Worthen v. State, 139 
Ala. 896, 66 So. 686, 688. . 


AFFIDAVIT OF DEFENSE. An affidavit 
stating that the defendant has a good defense 
to the plaintiff’s action on the merits. The 
statements required’in such an affidavit vary 
considerably in the different -states where 
they are required. Called also an affidavit of 
merits (g. v.), as in Massachusetts. 


AFFIDAVIT OF MERITS. One setting forth 
that the defendant has a meritorious defense 
(substantial and not technical) and stating the 
facts constituting the same. Palmer v. Rog- 
ers, 70 Iowa, 381, 30 N. W. 645. 


AFFIDAVIT OF SERVICE. An affidavit in- 
tended to certify the service of a writ, notice, 
or other document. 


AFFIDAVIT TO HOLD TO BAIL. An aff- 
davit required in many cases before the de- 
fendant in a civil action may be arrested. 
Such an affidavit must contain a statement, 
clearly and certainly expressed, by some one 
acquainted with the fact, of an indebtedness 
from the defendant to the plaintiff, and must 
show a distinct cause of action; 1 Chit. Pl. 
165. 

AFFILARE. L. Lat. To put on record; 
to file or affile. A/ffiletur, let it be filed. 8 


Coke, 160. De recordo afilatum, affiled of 
record, 2 Ld, Raym. 1476. 


AFFILE. A term employed in old practice, 
signifying to put on file. 2 Maule & S. 202. 
In modern usage it is contracted to file. 


AFFILIATE. The word “affiliate” under 
Acts Ky. 1912, ce. 7, § 19, providing that in 
precincts where there was no registration 
electors might vote only the ballot of the 
party with which they declared their affilia- 
tion, requires the elector to in some way 
make plain the party he espouses and allies 
himself with; Heitzman v, Voiers, 159 S. W. 
625, 626, 155 Ky. 39; Commonwealth v. Car- 
son, 171 Ky. 288, 188 S. W. 372. 


AFFILIATION. The act of imputing or de- 
termining the paternity of a bastard ehild, 
and the obligation to maintain it. 


In French Law 


A species of adoption which exists by cus- 
tom in some parts of France. The pergon af- 
filiated succeeded equally with other héirs to 
the property acquired by the deceased to 
whom he had been affiliated, but not to that 
which he inherited. 


In Ecclesiastical Law 


A condition which prevented the superior 
from removing the person affiliated to another 
convent. Guyot, Répert. 


AFFINAGE. A refining of metals, Blount. 


AFFINES 


AFFINES. In the civil law. Connections by 
marriage, whether of the persons or their rela- 
tives. Calvinus, Lex. 

Neighbors, who own or occupy adjoining 
lands. Dig. 10, 1, 12. 


From this word we have affinity, denoting rela- 
tionship by marriage; 1 Bla, Com. 434. 

The singular, afinis, is used in a variety of re- 
lated significations—a boundary; Du Cange; a par- 
taker or sharer, affinis culpe (an alder or one who 
has knowledge of a crime); Calvinus, Lex. 


Affinis mei affinis non est mihi affinis. One who 
is related by marriage to a person related to 
me by marriage has no affinity to me. Shelf. 
Mar. & Div. 174. 


AFFINITAS. Lat. In the civil law. Af- 
finity; relationship by marriage. Inst. 1, 
10, 6. 


AFFINITAS AFFINITATIS. Remote rela- 
tionship by marriage. That connection be- 
tween parties arising from marriage which is 
neither consanguinity nor affinity. Chinn v. 
State, 47 Ohio St. 575, 26 N. E. 986, 11 L. R. 
A. 680; Davidson v. Whitehill, 87 Vt. 499, 
89 A. 1081, 1085. This term signifies the con- 
nectien between the kinsmen of the two per- 
sons married, as, for example, the husband’s 
brother and the wife’s sister. Erskine, Inst. 
1. 6. 8. 


AFFINITY. The connection existing, in con- 
sequence of marriage, between each of the 
married persons and the kindred of the other. 
Clawson v. Ellis, 286 IIL 81, 121 N. E. 242, 
243; Sizemore v. Commonwealth, 210 Ky. 637, 
276 S. W. 524, 525. 


It is distinguished from consanguinity, which de- 
notes relationship by blood, Affinity is the tie which 
exists between one of the spouses with the kindred 
of the other: thus, the relations of my wife, her 
brothers, her sisters, her uncles, are allied to me by 
affinity, and my brothers, sisters, ete., are allied in 
the same way to my wife. But my brother and the 
sister of my wife are not allied by the ties of af- 
finity. Williams v. Foster (Tex. Civ. App.) 233 S. 
W. 120, 122; Clawson v. Ellis, 121 N. E, 242, 243, 286 
TIl. 81; Everett v. Ingram, 82.S. E. 562, 563, 142 Ga, 
145. See Affinitas Affinitatis. 


At Common Law 


Relationship by marriage between the hus- 
band and the blood relations of the wife, and 
between the wife and the blood relations of 
the husband. 1 Bl. Comm. 484; Solinger v. 
Earle, 45 N. Y. Super. Ct. 80; Tegarden v. 
Phillips (Ind. App.) 39 N. E. 212. 


` Affinity is distinguished into three kinds: (1) 
Direct, or that subsisting between the husband and 
his wife's relations by blood, or between the wife 
and the husband’s relations by blood; (2) seconda- 
TY, or that which subsists between the husband anf 
his wife’s relations by marriage; (3) collateral, or 
that which subsists between the husband and the 
relations of his wife’s relations. Wharton. 


In the Civil Law 


The connection which arises by marriage 
between each of the married persons and the 


‘mond v. Husson, 14 N. Y. 60. Contra: 


‘bound thereby. 
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kindred of the other. Mackeld. Rom. Law, $ 
147; Poydras v. Livingston, 5 Mart. O. 8. 
(La.) 295. A husband is related by affinity 
to all the consanguinei of his wife, and vice 
versa, the wife to the husband’s consanguinei; 
for the husband and wife. being considered 
one flesh, those who are related to the one by 
blood are related to the other by affinity. 
Gib. Cod. 412; 1 BI. Comm. 435. i 

In a larger sense, consanguinity or kin- 
dred. Co. Litt. 15Ta. 


Quasi Affinity 


In the civil law. The affinity which exists 
between two persons, one of whom has been 
betrothed to a kinsman of the other, but who 
have never been married. 


AFFIRM. To ratify, make firm, confirm, es- 
tablish, reassert. 

To ratify or confirm a former law or judg- 
ment. Cowell. 

In the practice of appellate courts, to afirm 
a judgment, decree, or order, is to declare 
that it is valid and right, and must stand as 
rendered below; to ratify and reassert it; to 
concur in its correctness and confirm its effi- 
cacy. Boner v. Fall River County Bank, 25 
Wyo. 260, 168 P. 726, 727. 

To ratify or confirm a voidable act. 


In Pleading 


To allege or aver a matter of fact; to state 
it affirmatively; the opposite of deny or 
traverse. 

In Practice 


To make affirmation; to make a solemn 
and formal declaration or asseveration that 
an affidavit is true, that the witness will tell 
the truth, etc., this being substituted for an 
oath in certain cases. Also, to give testimony 
on affirmation. 


In the Law of Contracts 


A party is said to affirm a contract, the 
same being voidable at his election, when he 
ratifies and accepts it, waives his right to 
annul it, and proceeds under it as if it had 
been valid originally, Cf. Adopt. 


AFFIRMANCE. In practice. The confirm- 
ing, or ratifying of a former law, or judg- 
ment. Cowell; Blount. 

The confirmation and ratification by an ap- 
pellate court of a judgment, order, or decree 
of a lower court brought before it for review. 
See Affirm. 


A dismissal of an appeal for want of prosecution 
is not an “affirmance’ of the judgment. Drum- 
Tackett v. 
United States Fidelity & Guaranty Co., 112 Kan. 
500, 212 P. 357, 360. See, also, Peck v, Curlee Cloth- 
ing Co., 63 Okl. 61, 162 P. 735, 736. 


The ratification or confirmation of a void- 

able contract or act by the party who is to be 

The term is in accuracy to be distinguished 

from ratification, which is a recognition of 
a . ` 
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the validity or binding force as against the 
party ratifying, of some act performed by an- 
other person; and from confirmation, which 
would seem to apply more properly to cases 
where a doubtful authority has been exer- 
cised by another in behalf of the person rati- 
fying; but these distinctions are not general- 
ly observed with much care. 


AFFIRMANCE DAY GENERAL. In the 
English court of excheyuer, a day appointed 
by the judges of the common pleas, and 
barons of the exchequer, to be held a few 
days after the beginning of every term for 
the general affirmance or reversal of judg- 
ments. 2 Tidd, Pr. 1091. 


AFFIRMANT. A person who testifies on af- 
firmation, or who affirms instead of taking an 
oath. See Affirmation. Used in affidavits and 
depositions which are a@firmed, instead of 
sworn to in place of the word “deponent.” 


He is liable to all the pains and penalty of per- 
jury, if he shall be guilty of willfully and malicious- 
ly violating his affirmation. 


Affirmanti, non neganti incumbit probatio. The 
[burden of] proof lies upon him who affirms, 
not upon one who denies. Steph. Pl. 84. 


Affirmantis est probare. He who affirms must 
prove. Porter v. Stevens, 9 Cush. (Mass.) 535. 


AFFIRMATION. In practice. A solemn and 
formal declaration or asseveration that an 
affidavit is true, that the witness will tell. the 
truth, etc., this being substituted for an oath 
in certain cases. 

A solemn religious asseveration in the na- 
ture of an oath. 1 Greenl, Ev. § 371. 

Quakers, as a class, and other persons who 
have conscientious scruples against taking an 
oath, are allowed to make affirmation in any 
mode which they may declare to be binding 
upon their consciences, in confirmation of the 
‘truth of testimony which they are about to 
give. 1 Atk. 21, 46; Cowp. 340, 389; 1 Leach 
Cr. Cas. 64; 1 Ry. & M. 77; Vail v. Nicker- 
son, 6 Mass. 262; Com. v. Buzzell, 16 Pick. 
(Mass.) 158; Buller, N. P. 292. 


AFFIRMATION OF FACT. A statement con- 
cerning a subject-matter of a transaction 
‘which might otherwise be only-an expression 
of opinion but which is affirmed as an existing 


fact material to the transaction, and reason- ` 


ably induces the other party to consider and 
rely upon it, as a fact. Stone v. McCarty, 
64 Cal, App. 158, 220 P. 690, 694; Ireland v. 
Louis K. Liggett Co., 243 Mass, 243, 137 N. 
E. 371, 372. 


AFFIRMATIVE. That which declares posi- 
tively; that which avers a fact to be true; 
that which establishes; the opposite of nega- 
tive. 

The party who, upon the allegations of 
pleadings joining issue, is under the obliga- 
tion of making proof, in the first instance, of 
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matters alleged, is sald to hold the afñrma- 
tive, or, in other words, to sustain the bur- 
den of proof. Abbott. 


As to affirmative “Damages,” “Plea,” 
“Proof,” “Warranty,” see those titles, 
AFFIRMATIVE AUTHORIZATION. Some- 


thing more than authority by mere implica- 
tion. White, Gratwick & Mitchell v. Empire 
Engineering Co., 210 N. Y. S. 563, 572, 125 
Misc, 47. ` 


AFFIRMATIVE CHARGE. The general “af- 
firmative charge” is an instruction to the jury 
that, whatever the evidence may be, defend- 
ant cannot be convicted under the count in 
the indictment to which the charge is direct- 
ed. Coker v. State, 18 Ala. App. 550, 93 So. 
3884, 386. 


AFFIRMATIVE DEFENSE. In code plead- 
ing. New matter constituting a defense; new 
matter which, assuming the complaint to be 
truc, constitutes a defense to it. Carter v. 
Eighth Ward Bank, 67 N. Y. S. 300, 33 Misc. 
128. 


AFFIRMATIVE PREGNANT. In pleading. 
An affirmative allegation implying some nega- . 
tive in favor of the adverse party. Fields v. 
State, 134 Ind. 46, 32 N. E. 780. 


AFFIRMATIVE RELIEF. Relief, benefit, or 
compensation which may be granted to the 
defendant in a judgment or decree in accord- 
ance with the facts established in his favor; 
such as may properly be given within the is- 
sues made by the pleadings or according to 
the legal or equitable rights of the parties as 
established by the evidence. Garner y. Han- 
nah, 6 Duer (N. Y.) 262. As used in a statute 
giving plaintiff right to dismiss at any time 
before trial if no affirmative relief is demand- 
ed in answer, “affirmative relief” has refer- 
ence only to that relief for which defendant 
might maintain an action independently of 
plaintift’s claim and on which he might pro- 
ceed to recovery, although plaintiff abandoned 
his cause of action or failed to establish it. 
Southwestern Surety Ins. Co. v. Walser, 77 
OE], 240, 188 P. 335, 336. 


AFFIRMATIVE STATUTE. In legislation. 
A statute couched in affirmative or manda- 
tory terms; one which directs the doing of an 
act, or declares what shall be done; as a 
negative statute is one which prohibits a.thing 
from being done, or declares what shall not 
be done. Blackstone describes affirmative 
acts of parliament as those “wherein justice 
is directed to be done according to the law 
of the land.” 1 Bl. Comm. 142. 


AFFIX. To fix or fasten upon, to attach to, 
inscribe, or impress upon, as a signature, & 
seal, a trade-mark. Pen. Code N. Y. § 367. 
To attach, add to, or fasten upon, permanent- 
ly, as in the case of fixtures annexed to real 
estate. 


AFFIX 


A thing is deemed to be affixed to land when 
it is attached to it by the roots, as in the 
case of trees, vines, or shrubs; or imbedded 
in it, as in the case of walls; or permanent- 
ly resting upon it, as in the case of buildings; 
or permanently attached to what is thus per- 
manent, as by means of cement, plaster, nails, 
bolts, -or screws. Civ. Code Cal. § 660; Civ. 
Code Mont: 1895, $ 1076 (Rev. Codes 1921, § 
6669H); McNally v. Conuolly, 70 Cal. 3, 11 Pac. 
320; Miller v. Waddingham (Cal.) 25 Pac. 
688, 11 L. R. A. 510; Tolle v, Vandenberg, 
44 Okl. 780, 146 P. 212, 213. , 


AFFIXUS. In the civil law. Affixed, fixed, 
or fastened to. 

AFFORARE. To set a price or value on a 
thing. Blount. 

AFFORATUS. Appraised or valued, as 
things vendible in a market. Blount. 


AFFORCE. 
strengthen ; 


To add to; 
to add force to. 


to increase; to 


AFFORCE THE ASSISE. In old English 
practice. A method of securing a verdict, 
where the jury disagreed, either by confining 
them without meat and drink, or, more an- 
ciently, by adding other jurors to the panel, 
to a limited extent, until twelve could be 
found who were unanimous, Bract. fol. 1858, 
292a; Fleta, lib. 4, c. 9, § 2; 2 Reeve, Hist. 
Eng, Law, 267, 


AFFORCIAMENTUM. In old English law. 
A fortress or stronghold, or other fortifica- 
tion. Cowell. 


The calling of a court upon a solemn or ex- 
traordinary occasion. Id. 


AFFOREST. To convert land into a forest in 
the legal sense of the word. 


AFFORESTATION. The turning of a part 
of a country into forest or woodland or sub- 
jecting it to forest law, q. v. 


AFFOUAGE, In French law. The right of 
the inhabitants of a commune or section of a 
commune to take from the forest the fire-wood 
which is necessary for their use. Duverger. 


AFFRANCHIR. L, Fr. 
ham, 


To set free. Kel- 


AFFRANCHISE. To liberate; to make free. 
AFFRAY. In criminal law. The fighting of 
two or more persons in some public place to 
the terror of the people. Wallace v. Common- 
wealth, 207 Ky. 122, 268 S. W. 809, 813; Carn- 
ley v. State, 88 Fla. 281, 102. So. 333, 334; 
Burton v. Com., 22 Ky. Law Rep. 1315, 60 S. 
W. 526; Thompson v. State, 70 Ala. 26; State 
v. Allen, 11 N. C. 356. 


It differs from -a riot in not being premeditated ; 
for if any persons meet together upon any lawful 
or innocent occasion, and happen on a sudden to 
engage in fighting, they are not guilty of a riot, 
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but an affray only; and in that case none are 
guilty except those actually engaged in it. Hawk. 
P. C. bk. 1, c. 65, § 3; 4 BL Comm, 146; 1 Russ. 
Crimes, 271; Supreme Council v. Garrigus, 104 Ind. 
133, 3 N. E. $18, 54 Am. Rep. 298. 

If two or more persons yoluntarily or by agree- 
ment engage in any fight, or use any blows or vio- 
lence towards each other in an angry or quarrel- 
some manner, in any public place to the disturbance 
of others, they are guilty of an affray, and shall be 
punished by imprisonment in the county jail not 
exceeding thirty days, or by fine not exceeding one 
hundred dollars. Rev. Code Iowa 1880, § 4065 (Code 
1927, § 13221). 

Mere -words cannot amount to an affray. But if 
one person, by such abusive language toward an- 
other as is calculated and intended to bring on a 
fight, induces the other to strike him, both are 
guilty of “affray.” State v. Maney, 138 S. E. 441, 
442, 194 N. C, 34. 


AFFRECTAMENTUM. Affreightment; a 
eontract for the hire of a vessel. From the 
Fr. fret, which, according to Cowell, meant 
tons or tonnage. Affreightamentum was 
sometimes used. Du Cange. 


AFFREIGHTMENT. A contract of affreight- 
ment is a contract with a ship-owner to hire 
his ship, or part of it, for the carriage of 
goods. Such a contract generally takes the 
form either of a charter-party or of a bill of 
lading. Maude & P. Mer. Shipp. 227; Smith, 
Merc: Law, 295; Bramble v. Culmer, 78 Fed. 
501, 24 ©. ©.. A. 182; Auten v. Bennett, 88 
App. Div. 15, 84 N. Y. Supp. 689. A contract 
to transport goods constitutes a contract of 
“aftreightment,” although: there is towage 
service connected therewith. Sacramento 
Nay. Co. v. Salz, 47 S. Ct. 368, 369, 273 U. 8. 
326, 71 L. Ed. 663, reversing (C. C. A. Cal.) $ 
¥.(2d) 759. 

In French law, freighting and affreighting 
are distinguished. The owner of a ship 
freights it, (le frete;) he is called the freight- 
er, (freteur;) he is the letter or lessor, (loca- 
teur, locator.) The merchant affreights (af- 
frete) the ship, and is called the affreighter,” 
(affreteur ;) he is the hirer, (locataire, con- 
ductor.) Emerig. Tr. des Ass. c. 11, § 3. 


AFFRETEMENT. Fr. In French law. The 
hiring of a vessel; affreightment (qg. v.). 
Called also nolissement. Ord. Mar. liv. 1, tit. 
2, art. 2; Id. liv. 3, tit. 1, art. 1. 


AFFRI. In old English law. Plow cattle, 
bullocks or plow horses. Affri, or efri 
caruce; beasts of the plow. Spelman. 


AFORESAID. Before, or already said, men- 
tioned, or recited; premised. Plowd. 67. 
Alabama Great Southern R. Co. v. Smith, 191 
Ala. 643, 68 So. 56, 57. Forcsaid is used in 
Scotch law.. . 

Although the words “preceding” and 
“aforesaid” generally mean next before, and 
“following? means next after, yet a different 
signification will be given to them if required 
by the context and the facts of the case. 
Simpson v. Robert, 35 Ga. 180, € 


TT 
AFORETHOUGHT. In criminal law. De- 
liberate; planned; premeditated; prepense. 


State ¥. Peo, 9 Houst. (Del.) 488, 33 Atl. 257; 
Edwards v. State, 25 Ark. 444; People v. Ah 
Choy, 1 Idaho, 317; State v. Fiske, 63 Conn. 
888, 28 Atl. 572. See Malice Aforethought ; 
Premeditation; 4 Bla. Com. 199; Respublica 
v. Mulatto Bob, 4 Dall. (Pa.) 146, 1 L. Ed. 776; 
U. S. v. Cornell, 2 Mas, 91, Fed. Cas. No. 
14,868 


“Aforethought” as used in the law of murder 
Means thought of beforehand and for any length 
of time, however short, before the doing of the act, 
and is syncnymous with premeditation. State v. 
Smith, 26 N. M. 482, 194 P. 869, 872. 


AFRICAN DESCENT. Persons of African 
nativity or of “African descent” within the 
meaning of the Naturalization Act, as amend- 
ed by Act July 14, 1870 (8 USCA § 359), are 
members of the negro races of Africa or their 
descendants by intermixture with races con- 
stituting free white persons, the negro races 
referred to being those from which the eman- 
cipated slaves in the United States descend. 
Ex parte Shahid (D. C. S. C.) 205 F. 812, 815, 


AFTER. Later, succeeding, subsequent to, 
inferior in point of time or of priority or pref- 
erence. 

Its true meaning must be collected from the 
context and subject-matter ; Sands v. Lyon, 18 
Conn. 27; In re Waxman’s Estate, 223 N. Y. 
S. 772, 773, 129 Mise. 829; Hyman Bros. Box 
& Label Co. v. Industrial Accident Commis- 
sion, 181 P. 784, 786, 180 Cal. 423 (equivalent 
to “at”); New York Trust Co. v. Portland Ry. 
Co., 197 App. Div. 422, 189 N. Y. S. 346, 348 
(equivalent to “on and after’), The words 
“after thirty days from notice” mean 30 days 
after the day on which the notice was re- 
ceived, excluding that day or fractions of it; 
Mathews Farmers’ Mut. Live Stock Ins. Co. 
v. Moore, 58 Ind. App. 240, 108 N. E. 155, 157. 
But the words “after the filing” as used in 
sections 63 and 68 of the Bankruptcy Act 
(11 USCA §§ 103, 108) do not mean the day 
after that of filing, but refer to the very in- 
stant of filing if ascertainable. In re Led- 
better (D. ©. Ga.) 267 F. 893, 896. A note pay- 
able generally “after date,” is payable on de- 
mand. Love v. Perry, 90 S. E. 978, 979, 19 
Ga. App. 86. When time is to be computed 

“after” a certain date, it is meant that such 
date should be excluded in the computation. 
Bigelow v. Wilson, 1 Pick. (Mass.) 485: Tay- 
lor v. Jacoby, 2 Pa. St. 495; Cromelian v. 
Brink, 29 Pa. St. 522. 


AFTER-ACQUIRED. Acquired after a par- 
ticular date or event. Thus, a judgment is 
a lien on after-acquired realty, i. e., land ac- 
quired by the debtor after entry of the judg- 
ment. Hughes v. Hughes, 152 Pa. 590, 26 
A. 101. 


AFTER-BORN CHILD. A statute making a 
will void as to after-born children means 
physical birth, and is not applicable to a child 


AGAINST 


legitimated by the marriage of its parents. 
Appeal of McCulloch, 113 Pa. 247, 6 A. 253. 
See En Ventre Sa Mere; Posthumous Child. 
AFTER-DISCOVERED. Discovered or 
made known after a particular date or eveiit. 


AFTER-DISCOVERED EVIDENCE. 
Evidence. 


See 


AFTER SIGHT. This term as used in a bill 
payable so many days after sight, means aft- 
er legal sight ; that is, after legal presentment 
for acceptance. The mere fact of having seen 
the bill or known of its existence does not con- 
stitute legal “sight.” Mitchell v. Degrand, 
17 Fed. Cas. 494. 


AFTERMATH. A second crop of grass 
mown in the same season; also the right to 
take such second crop. See 1 Chit. Gen. Pr. 
181. 

“Aftermath” as used in the manufacture of 
window glass means the colder glass remain- 
ing on and in molten bath after drawing of 
glass cylinder. Okmulgee Window Glass Co. 
v. Window Glass Mach. Co., 265 F. 626, 630. 


AFTERNOON. This word has two senses. 
It may mean the whole time from noon to 
midnight; or it may mean the earlier part of 
that time, as distinguished from the eve- 
ning. When used in a statute its meaning 
must be determined by the context and the 
circumstances of the subject-matter. Reg. v. 
Knapp, 2 El. & Bl. 451, where an act forbid- 
ding innkeepers to have their houses open 
on Sunday during the usual hours of after- 
noon Divine Service was taken in the latter 
sense. 


AFTERWARD, AFTERWARDS. Subse- 
quent in point of time; synonymous with 
“thereafter,” Lamoutte v. Title Guaranty 
& Surety Co., 165 App. Div. 573, 151 N. Y. $. 
148, 154, or with “then,” Boyce v. Mosely, 102 
S. C. 361, 86 S. E. 771, 772. 


AGAINST. Adverse to; contrary; opposed 
to; without the consent of; in contact with. 
State v. Metzger, 26 Kan, 395; James v. Bank, 
12 R. I. 460; Seabright v. Seabright, 28 W. 
Va. 465; Palmer v. Superior Mfg. Co. (D. C. 
N. Y.) 203 F. 1003, 1005, The meaning of the 
word varies according to the context. State 
v. Prather, 54 Ind. 63; First Avenue Coal & 
Lumber Co. v. Hite, 9 Ala. App. 251, 62 So. 
1018, 1019. A guaranty “against loss” is a 
guaranty of collection. Wyman, Partridge & 
Co. v. Bible, 150 Minn. 26, 184 N. W. 45. 
“Against” signifies discord or conflict and not 
harmony. Olschewske y. Priester (Tex, Com, 
App.) 276 S. W. 647, 650; Patterson v. Carr, 
189 Iowa, 69, 176 N. W. 265, 266. To consti- 
tute rape, the act must be committed without 
the consent or against the will of the woman; 
the phrases “against her will” and “without 
her consent” denoting the manifestation of 
the utmost reluctance and the greatest re- 
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sistance. State v. Egner, 817 Mo. 457, 296 S. 
W. 145, 146. 


AGAINST THE FORM OF THE STATUTE. 
Technical words'which must be used in fram- 
ing an indictment for a breach of the statute 
prohibiting the act complained of. The Latin 
phrase is contra forman statuti, q. v. State 
v. Murphy, 15 R. I. 543, 10 A. 585. 


AGAINST THE PEACE. A technical phrase 
used in alleging a breach of the peace. See 
Contra Pacem. State v. Tibbetts, 86 Me. 189, 
29 A, 979. 


AGAINST THE WILL. Technical words 
which must be used in framing an indictment 
for robbery from the person, rape and some 
other offenses. Whittaker v. State, 50 Wis. 
521, 7 N. W. 431, 36 Am. St. Rep. 856; Com. 
v. Burke, 105 Mass. 876, 7 Am. Rep. 531; 
Beyer v. People, 86 N. Y. 869. They are im- 
plied in, and hence may be omitted from, an 
information charging robbery and using the 
words “unlawfully, willfully, feloniously, 
forcibly, and violently.” State v. Wilson, 136 
La. 345, 67 So. 26. 


AGALMA. An impression or image of any- 
thing on a seal. Cowell. 


AGARD. L. Fr. An award. 
agard,; no award made. 


AGARDER. L. Fr. To award, adjudge, or 
determine; to sentence, or condemn. 


Nul fait 


AGE. Signifies those periods in the lives of 
persons of both sexes which enable them to 
do certain acts which, before they had arrived 
at those periods, they were prohibited from 
doing. 

The length of time during which a person 
has lived or a thing has existed. 

In the old books, “age” is commonly used 
to signify “full age ;” that is, the age of twen- 
ty-one years, Litt. § 259. 


—Age of consent. This phrase is well under- 
stood as referring to the age as defined in the 
statute in the life of females when they are 
deemed capable of consenting to sexual inter- 
course, and also affords a basis for classifica- 
tion of the different kinds of rape denounced 
by the statute. Ex parte Hutchens, 246 S. W. 
186, 189, 296 Mo. 331. 


—Age of maturity. “Age of maturity” in a will 
means maturity in mind, character, and 
judgment. Commercial Bank & Trust Co. v. 
Noble, 146 Miss. 552, 112 So. 691. 


—Legal age. The age at which the person ac- 
quires full capacity to make his own contracts 
and deeds and transact business generally 
(age of majority) or to enter into some par- 
ticular contract or relation, as, the “legal age 
of consent” to marriage. See Capwell v. Cap- 
well, 21 R. I. 101, 41 A, 1005; Montoya de An- 


tonio v. Miller, 7 N, M. 289, 34 Pac. 40, 21 L. 
R.A. 699; Johnson v. Alexander, 39- Cal App. 
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177, 178 P. 297, 298; Berry v. Winistorfer, 55 
N. D. 310, 213 N. W. 26, 27; Perkins v. Safe 
Deposit & Trust Co. of Baltimore, 138 Md. 
299, 113 A. 877, 880. 


AGE, Awe, Aive. L. Fr. Water. Kelham. 


AGE PRAYER. A suggestion of nonage, 
made by an infant party to a real action, 
with a prayer that the proceedings may be 
deferred until his full age. It is now abolish- 
ed. St. 11 Geo. IV.; 1 Wm. IV, c. 37, § 10; 
1 Lil. Reg. 54; 3 Bl. Comm. 300. 


AGENCY. A relation, created either by ex- 
press or implied contract or by law, whereby 
one party (called the principal or constituent) 
delegates the transaction of some lawful 
business or the authority to do certain acts 
for him or in relation to his rights or prop- 
erty, with more or less discretionary power, 
to another person (called the agent, attorney, 
proxy, or delegate) who undertakes to man- 
age the affair and render him an account 
thereof. State v. Hubbard, 58 Kan. 797, 51 
Pac. 200, 39 L. R. A. 860; Sternaman v. In- 
surance Co., 170 N. Y. 18, 62 N. E. 768, 57 
L. R. A. 318, 88 Am. St. Rep. 625; Wynegar 
v. State, 157 Ind. 577, 62 N. E. 38; Harkins 
v. Murphy, 51 Tex. Civ. App. 568, 112 S. W. 
136, 187; Steele v. Lawyer, 47 Wash. 266, 
91 P. 958; In re Cullinan, 99 N. Y. S. 1119, 
1121, 114 App. Div. 509. 


A contract by which one of the contracting par- 


` ties confides the management of some affair, to be 


transacted on his account, to the other party, who 
undertakes to do the business and render an account 
of It. 1 Liverm. Prin. & Ag. 2. 

A contract by which one person, with greater or 
less discretionary power, undertakes to represent 
another in certain business relations. Whart, Ag. 1. 

A relation between two or more persons, by which 
one party, usually called the agent or attorney, is 
authorized to do certain acts for, op in relation to 
the rights or property of the other, who is denomi- 
nated the principal, constituent, or employer. 

“Agency,” in its broadest sense, includes every 
relation in which one person acts for or represents 
another, ©. M. Keys Commission Co. v. Miller, 5% 
Okl. 42, 157 P. 1029, 1030, and, in a more restricted 
sense, is the relation resulting where one party au- 
thorizes another to act for him in business deal- 
ings with third persons, Murphy v. Albany Pecan 
Development Co., 169 Iowa, 542, 151 N. W. 500, 502. 


—Agency by estoppel. One created by opera- 
tion of law and established by proof of such 
acts of the principal as reasonably lead to the 
conclusion of its existence. Sigel-Campion 
Live Stock Commission Co. v. Ardohain, 71 
Colo. 410, 207 P. 82, 88. One which arises 
where the principal by his negligence permits 
his agent to exercise powers not granted. to 
him, though the principal have no notice of 
the conduct of the agent. Dispatch Printing 
Co. v. National Bank of Commerce, 109 Minn. 
440, 124 N. W. 286, 50 L. R. A. (N. S.) 74. The 
holding out of the agent as having authority 
must be known to the party with whom he 
dealt. Austin-Western Road Machinery Co. 
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v. Commercial State Bank (Mo. App.) 255 S. 
wW. 585, 586. 


—Agency of necessity. A term sometimes ap- 
plied. to the kind of implied agency which 
enables a wife to procure what is reasonably 
necessary for her maintenance and support on 
her husband’s credit and at his expense, when 
he fails to make proper provision for her ne- 
cessities. Bostwick v. Brower, 49 N. Y. S. 
1046, 22 Mise. 709. 


—Actual agency. That which exists where the 
agent is really employed by the principal. 
Weidenaar v. N, Y. Life Ins. Co., 94 P. 4, 6, 
36 Mont. 592. ` 


—Deed of agency. A revocable and voluntary 
trust for payment of debts. Wharton. 


—Exclusive agency. Though a contract giving 
a broker an “exclusive agency” as to property 
may be defined as an agreement by the owner 
that during the life of the contract he will not 
sell the property to a purchaser procured by 
another agent, which agreement does not pre- 
clude the owner himself from selling to a 
purchaser of his own procuring, yet a contract 
giving a broker “exclusive sale” is more than 
such exclusive agency, and is an agreement 
by the owner that he will not sell the property 
during the life of the contract to any pur- 
chaser not procured by the broker in question. 
Harris v. McPherson, 97 Conn. 164, 115 A. 
723, 724, 24 A. L. R. 1530; Harris & White 
v. Stone, 137 Ark. 23, 207 S. W. 443, 444. 


—General agency. That which exists when 
there is a delegation to do all acts connected 
with a particular trade, business, or employ- 
ment. Hinkson v. Kansas City Life Ins. Co., 
93 Or. 478, 183 P. 24, 29; Foster v, Jones, 78 
ya. 150, 1 S. E. 275; Bacon v. Dannenberg 
Co., 24 Ga. App. 540, 101 S. E. 699; Brutinel 
v. Nygren, 17 Ariz. 491, 154 P. 1042, 1045, L. 
R. A. 1918F, 718; Kissell v. Pittsburgh, Ft. 
W. & C. Ry. Co., 194 Mo. App. 346, 188 S. W. 
1118, 1121, It implies authority on the part 
of the agent to act without restriction or qual- 
ification in all matters relating to the busi- 
ness of his principal. Schwartz v. Maryland 
Casualty Co., 82 N. H. 177, 131 A. 352, 353. 


—Implied agency. One created by the act of 
the parties and deduced from proof of other 
facts. Sigel-Campion Live Stock Commission 
Co. v. Ardohain, 71 Colo. 410, 207 P. 82, 83. 
It is an actual agency, established by proof 
of circumstances bearing upon the question, 
and does not require proof that the party 
with whom the agent dealt had knowledge 
of the facts establishing such proof. Austin- 
Western Road Machinery Co. v. Commercial 
State Bank (Mo. App.) 255 S. W. 585, 588. 


—Ostensible agency. One which exists where 
the principal intentionally or by want of ordi- 
nary care causes a third person to believe an- 
other to be his agent who is not really employ- 
ed by him. Weidenaar v. N. Y. Life Ins. Co., 
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86 Mont. 592, 94 P. 1,6. See, also, Agency by 
Estoppel. 


AGENESIA. In medical jurisprudence. Im- 
potentia generandi; sexual impotence; in- 
capacity for reproduction, existing in either 
sex, and whether arising from structural or 
other causes. 


AGENFRIDA. Sax. The true master or 
owner of a thing. Spelman. 


AGENHINA. In Saxon law. A guest at an 
inn, who, having stayed there for three nights, 
was then accounted one of the family. Cow- 
ell. ` 


AGENS. Lat. An agent, a conductor, or 
manager of affairs. Distinguished from fac- 
tor, a workman. A plaintiff. Fleta, lib. 4, €. 
15, § 8. f 


AGENT. One who represents and acts for 
another under the contract or relation of 
agency, q. v. Fowler v. Cobb (Mo. App.) 232 
S. W. 1084. f 

One who undertakes to transact some bust 
ness, or to manage some affair, for another, 
by the authority and on account of the latter, 
and to render an account of it. 1 Livermore, 
Ag. 67. See Co. Litt. 207; 1 B. & P. 316; 
Thomas B. Jeffrey Co. v. Lockridge, 173 Ky. 
282, 190 S, W. 1103, 1105; Blackwell v. Kerch- 
eval, 27 Idaho, 537, 149 P. 1060, 1062; Hall 
v. State, 21 Ariz. 261, 187 P. 577, 578, 


Classification 


Agents are either general or special. A gen- 
eral agent is one employed in his capacity as a 
professional man or master of an art or trade, 
or one to whom the principal confides his 
whole business or all transactions or functions 
of a designated class; or he is a person who 
is authorized by his principal to execute all 
deeds, sign all contracts, or purchase all goods, 
required in a particular trade, business, or em- 
ployment. See Story, Ag. § 17; Thompson v. 
Michigan Mut. Life Ins. Co., 56 Ind. App. 502, 
105 N. E. 780, 782; Little v. Minneapolis 
Threshing Mach. Co., 166 Iowa, 651, 147 N, W. 
872, 873; Powell & Powell v. King Lumber 
Co., 168 N. ©. 632, 84 S. E. 1032, 1033; Con- 
tinental Ins. Co. v. Schulman, 140 Tenn. 481, 
205 S. W. 315, 317; Butler v. Maples, 9 Wall. 
766, 19 L. Ed. 822; Jaques v. Todd, 3 Wend. 
(N. Y.) 90; Springfield Engine Co. v. Kennedy, 
7 Ind. App. 502, 34 N. E. 856; Cruzan v. Smith, 
41 Ind. 297; Godshaw v. Struck, 109 Ky. 285, 
58 S. W. 781, 51 L. R. A. 668. An agent to 
manage buildings and lease and collect the 
rents is a “general agent” respecting the prop- 
erty. Daniel v. Pappas (C. C. A. OK1.) 16 F.(2d) 
880, 883. An agent empowered to enter into 
contracts without consulting insurer is “gen- 
eral agent” notwithstanding restriction of his 
territory. London & Lancashire Ins. Co. F. 
McWilliams, 110 So. 909, 910, 215 Ala. 481. 
The term may be equivalent to “general man- 
ager.” Abuc Trading & Sales Corporation v. 
Jennings, 151 Md. 392, 185 A. 166, 173; Pro- 
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ducers’ Coal Co. v. Mifflin Coal Mining Co. 
82 W. Va. 311, 95 S. E. 948, 949. Life insur- 
ance agents are rarely, if ever, “general” in 
the sense that they execute and deliver poli- 
cies, as is often done in the business of fire 
insurance. McDonald v. Equitable Life As- 
sur. Soc. of the United States, 185 Iowa, 1008, 
169 N. W. 352, 359, A special agent is one 
employed to conduct a particular transaction 
or piece of business for his principal or au- 
thorized to perform a specified act. Hinkson 
v. Kansas City Life Ins. Co., 93 Or, 473, 183 
P. 24, 29; Pettijohn v. St. Paur Fire & Marine 
Ins. Co., 100 Kan, 482, 164 P. 1096, 1097; Hoff- 
man yv. Marano, 71 Pa. Super. Ct. 26, 28; Bu- 
chanan v. Caine, 57 Ind. App. 274, 106 N. E. 
885, 889; Southern States Fire Ins. Co. of 
Birmingham v. Kronenberg, 199 Ala. 164, 74 
So. 63, 66; Bryant v. Moore, 26 Me. 87, 45 Am. 
Dec. 96; Gibson v. Snow Hardware Co., 94 
Ala. 346, 10 South. 304; Cooley v. Perrine, 41 
N. J. Law, 325, 82 Am. Rep. 210. The terms 
general agent and special agent are relative. 
Hinkson v. Kansas City Life Ins, Co., 93 Or. 
473, 188 P. 24, 29. 

Agents employed for the sale of goods or 
merchandise are called “mercantile agents,” 
and are of two principal classes,—brokers and 
factors (g. vj}; a factor is sometimes called 
a “commission agent,” or “commission mer- 
chant.” Russ. Merc. Ag. 1. 


Synonyms 


The term “agent” is to be distinguished from its 
Synonyms “servant,” “representative,” and “trus- 
tee.” A servant acts in behalf of his master and un- 
der the latter’s direction and authority, but is re- 
garded as a mere instrument, and not as the substi- 
tute or proxy of the master. Turner v. Cross, 83 Tex. 
218, 18 S. W. 578, 15 L. R. A. 262; People v. Treadwell, 
69 Cal. 226, 10 P. 502. A representative (such as an 
executor or an assignee in bankruptcy) owes his 
power and authority to the law, which puts him in 
the place of the person represented, although the 
latter may haye designated or chosen the represent- 
ative. A trustee acts in the interest and. for the 
benefit of one person, but by an authority derived 
from another person, 

A “servant” is a worker for another who deals 
ordinarily with things and who has no power to 
bring about contractual relations with third per- 
sons; while an “agent” is one who deals not only 
with things, but persons, using bis own discretion 
as to means, and frequently establishing contractual 
relations between his principal and third persons. 
Rendleman v. Niagara Sprayer Co. (D. C. Ill) 16 F. 
(2d) 122, 124, See, also, State v. Bond, 118 S. E. 276, 
279, 94 W. Va. 255. 


In International Law 


A diplomatic agent is a person employed by 
a sovereign to manage his private affairs, or 
those of his subjects in his name, at the court 
of a foreign government. Wolff, Inst. Nat. § 
1237. 


In the Practice of the House of Lords and 
Privy Council 


In appeals, solicitors and other persons ad- 
mitted to practice in those courts in a similar 
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capacity to that of solicitors in ordinary 
courts, are technically called “agents.” Macph. 
Priy. Coun. 65. 

In Gencral 


—Agent and patient. A phrase indicating the 
state of a person who is required to do a thing, 
and is at the same time the person to whom 
it is done; as, when a man is indebted to an- 
other, and he appoints him his executor, the 
latter is required to pay the debt in his ca- 
pacity of executor, and entitled to receive it 
in his own right; he is then agent and patient. 
Termes de la Ley. 


—General agent. One empowered to transact 
all business of principal at any particular 
time or any particular place; it may be equiv- 
alent to “general manager.” Abuc Trading & 
Sales Corporation v. Jennings, 151 Md. 392, 
185 A. 166, 173. 


—Local agent. One appointed to act as the 
representative of a corporation and transact 
its business generally (or business of a par- 
ticular character) at a given place or within 
a defined district. See Frick Co. v, Wright, 23 
Tex. Civ. App. 340, 55 S. W. 608; Moore v. 
Freeman’s Nat. Bank, 92 N. C. 594; Western, 
ete., Organ Co. v. Anderson, 97 Tex. 432, 79 S. 
W. 517. 


—Managing agent. A person who is invested 
with general power, involving the exercise of 
judgment and discretion, as distinguished 
from an ordinary agent or employee, who acts 
in an inferior capacity, and under the direc- 
tion and control of superior authority, both in 
regard to the extent of the work and the man- 
ner of executing the same. Reddington v. 
Mariposa Land & Min. Co., 19 Hun (N. Y.) 405; 
Taylor v. Granite State Prov. Ass'n, 186 N. Y. 
343, 32 N. E. 992, 32 Am. St. Rep. 749; U. S. 
y. American Bell Tel. Co. (C. C.) 29 Fed. 33; 
Upper Mississippi Transp. Co. v. Whittaker, 16 
Wis. 220; Foster v. Charles Betcher Lumber 
Co., 5 8. D. 57, 58 N. W. 9, 23 L. R. A. 490, 
49 Am. St. Rep. 859. One who has exclusive 
supervision and control of some department 
of a corporation’s business, the management 
of which requires of such person the exercise 
of independent judgment and discretion, and 
the exercise of such authority that it may be 
fairly said that service of summons upon him 
will result in notice to the corporation. Fed- 
eral Betterment Co. v. Reeves, 73 Kan. 107, 84 
Pac. 560, 4 L. R. A. (N. S) 460; Hatinen v. 
Payne, 150 Minn. 344, 185 N. W. 386, 387. As 
used in section. 4274, Wilson’s Statutes of Okla- 
homa 1903, Ann., an agent whose agency ex- 
tends to all the transactions of the corpora- 
tion within the state; one who has or is en- 
gaged in the management of the business of 
the corporation, in distinction from the man- 
agement of a local or particular branch or de- 
partment of said.business. Waters Pierce Oil 
Co, v. Foster, 52 OK). 412, 153 P. 169, 171. 


—Private agent. An agent acting for an indi- 
vidual in his private affairs; as distinguished 
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from a publie agent, who represents the gov- 
ernment in some administrative capacity. 
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—Public agent. An agent of the public, the 
state, or the government; a person appointed 
to act for the public in some matter pertaining 
to the administration of government or the 
public business. See Story, Ag. § 302; White- 
side v. United States, 98 U. 8. 254, 23 L. Ed. 
882. . 


—Real-estate agent. Any person whose busi- 
ness it is to sell, or offer for sale, real estate 
for others, or to rent houses, stores, or other 
buildings, or real estate, or to collect rent 
for others. Act July 18, 1866, c. 184, § 9, par. 
25; 14 St. at Large, 118. Carstens v. Me- 
Reavy, 1 Wash. St. 359, 25 Pac. 471. ` 


Agentes et consentientes pari pena plectentur. 
Acting and consenting parties are liable to the 
same punishment, 5 Coke, 80. 


In the Civil Law 


AGER. Lat. A field; land generally. A 
portion of land inclosed by definite boundaries. 
Municipality No. 2 v. Orleans Cotton Press, 
18 La. 167, 36 Am. Dec. 624. 


In Old English Law 
An acre (q. v.). Spelman. 


. AGGER. Lat. In the civil law. A dam, bank 
or mound. Cod. 9, 38;.Townsh, Pl. 48. 


AGGRAVATED ASSAULT.. An assault with 
circumstances of aggravation, or of a heinous 
character, or with intent to commit another 
crime, In re Burns (C. ©.) 118 Fed. 992; 
Norton v. State, 14 Tex. 393; Barker v. Green, 
34 Ga. App. 574, 180 S. E. 599. See Assault. 


Defined in Pennsylvania as follows: “If any per- 
son shall unlawfully and maliciously inflict upon 
another person, either with or without any weapon 
or instrument, any grievous bodily harm, or unlaw- 
fully cut, stab, or wound any other person, he shall 
be guilty of a misdemeanor,” etc. Brightly, Purd. 
Dig. p. 434, § 167 (18 PS § 2112). Under Pen. Code 
Tex. 1911, art. 1022 (Vernon’s Ann, P, C. art, 1147), 
an assault becomes an aggravated assault when 
committed with a deadly weapon under circumstanc- 
es not amounting to an intent to murder; Myers 
v. State, 168 S. W. 482, 72 Tex. Cr. R. 630; or when the 
instrument or means used is such as inflicts dis- 
grace upon the person assaulted; Cirul v. State, 
8 Tex. Cr. R. 8, 200 S. W. 1088; Scott v. State, 73 
Tex. Cr. R. 622, 166 S. W. 729, 730 (indecent and im- 
proper fondling of the person). In Arizona, under 
Pen. Code 1913, § 215, subd. 5 (Rev. Code 1928, § 4613), 
aggravated assault is different from simple assault 
only by infliction of serious bodily injury. Brim- 
hall v. State, 31 Ariz. 522, 255 P. 165, 166, 53 A. L. 
R. 231. 


AGGRAVATION. Any circumstance attend- 
ing the commission of a crime or tort which 
increases its guilt or enormity or adds to its 
injurious consequences, but which is above 
and beyond the essential constituents of the 
crime or tort itself. 

Matter of aggravation, correctly understood, 
does not consist in acts of the same kind and 
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description as those constituting the gist of 
the action, but in something done by the de- 
fendant, on the occasion of committing the 
trespass, which is, to some extent, of a differ- 
ent legal character from the principal act com- 
plained of. Hathaway v. Rice, 19 Vt. 107. So 
on an indictment for murder the prisoner may 
be convicted of manslaughter, for the aver- 
ment of malice aforethought is merely matter 
of aggravation. Co. Litt. 282 a. 


In Pleading 


The introduction of matter into the declara- 
tion which tends to increase the amount of 
damages, but does not affect the right of ac- 
tion itself. Steph. Pl. 257; 12 Mod. 597. 


AGGREGATE. Composed of several; con- 
sisting of many persons united together; a 
combined whole. 1 Bl. Comm. 469. The en- 
tire number, sum, mass, or quantity of some- 
thing, Bauer v. Rusetos & Co., 306 Ill. 602, 138 
N. E. 206, 208; In re Establishment of Re- 
stricted Residence Dist., 151 Minn. 115, 186 N. 
W. 292, 298. 


AGGREGATE CORPORATION. 
ration, 


See Corpo- 


AGGREGATIO MENTIUM. The meeting of 
minds. The moment when a contract is com- 
plete. A supposed derivation of the word 
“agreement,” q. v. 


AGGREGATION. “Aggregation,” in the law 
of patents, means that the claims in and of 
themselves, independently of the prior art, 
show that the elements are incapable of coact- 
ing to produce a unitary result. Krell Auto 
Grand Piano Co. of America v. Story & Clark 
Go. (©. C. A. Ind.) 207 F. 946, 951; Line 
Material Co. v. Brady Electric Mfg. Co. (C. C. 
A. Conn.) 7 F.(2d) 48, 50. The assembly of 
old elements, in a device in which each per- 
forms the same function in the same way as it 
did when used alone, without mutuality of 
action, interaction, or co-operation, is mere 
“aggregation” not involving invention. Luud- 
ie Engineering Co. v. Railroad Supply Co. 
(C. C. A. TIL) 8 F.(2d) 995; In re Smith, 19 
F.2d) 678, 679, 57 App. D. ©. 204. 


AGGRESSOR. The party who first offers vio- 
lence or offense. He who begins a quarrel or 
dispute, either by threatening or striking an- 
other. See Wilkie v. State, 33 Okl. Cr. 225, 
242 P. 1057, 1059. 


AGGRIEVED. Having suffered loss or inju- 
ry; damnified; injured. 


A person is “prejudiced” or “aggrieved,” in the 
legal sense, when a legal right is invaded by an 
act complained of or his pecuniary interest is di- 
rectly affected by a decree or judgment. Glos v. 
People, 259 Ill. 332, 102 N. E. 763, 766, Ann. Cas. 1914C, 
119; Wadsworth v. Cozad, 175 N. C. 15, 94 S. E. 
670, 671. See next topic. 


AGGRIEVED PARTY. Under statutes grant- 
ing the right of appeal to the party aggrieved 
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` by an order or judgment, the party aggrieved 
is one whose pecuniary interest is directly af- 
fected by the adjudication; one whose right 
of property may be established or divested 
thereby. Ruff v. Montgomery, 83 Miss. 185, 
86 South. 67; McFarland v. Pierce, 151 Ind. 
546, 45 N. E. 706; Lamar v. Lamar, 118 Ga. 
684, 45 S. E. 498; Smith v. Bradstreet, 16 
Pick. (Mass.) 264; Bryant v. Allen, 6 N. H. 
116; Wiggin v. Swett, 6 Mete. (Mass.) 1%, 39 
Am. Dec. 716; Tillinghast v. Brown Univer- 
sity, 24 R. I. 179, 52 Atl. 891; Lowery v. Low- 
ery, 64 N. C. 110; Raleigh v. Rogers, 25 N. J. 
Eq. 506; McMahan yv. Ruble, 135 Ark. 83, 204 
S. W. 746; Standard Oil Co. of New York v. 
Board of Purification of Waters, 43 R. I. 336, 
111 A. 887, 888; Williams v. Rice (Sup. Ct.) 
201 N. Y. S. 43; Succession of Dickson, 148 
La. 501, 87 So. 251, 252; 
mings, 126 Me. 111, 136 A. 662, 663 (adoption 
proceedings); State v. Hunter, 152 Tenn. 233, 
276 S. W. 639, 640 (disbarment. proceedings; 
petitioner, individual member of bar, aggriev- 
ed); State v. Huddleston, 173 Ark. 686, 293 S. 
W. 353, 358 (disbarment proceedings; bar as- 
sociation aggrieved; contra, In re Dolphin, 
240 N. Y. 89, 147 N. E. 538, 539 (disciplinary 
proceedings); Commonwealth v. Davidson, 
269 Pa. 218, 112 A. 115 (lunacy inquisition) ; 
Madden y. Zoning Board of Review of City 
of Providence, 48 R. I. 175, 186 A. 493 (zoning 
board’s proceedings). Or one against whom 
error has been committed. Kinealy v. Mack- 
lin, 67 Mo. 95. Or one against whom an 
appealable order or judgment has been en- 
tered. Ely v. Frisbie, 17 Cal. 260. Or any 
party having an interest recognized by law 
in the subject-matter, which interest is in- 
juriously affected by judgmeut. Hornbeck 
v. Richards, 80 Mont. 27, 257 P. 1025, 1026. 


A complainant who has received less than the re- 
lief demanded, or a defendant who has not heen ac- 
corded the full amount of his set-off or counter- 
claim, is aggrieved by the judgment. Blanchard v. 
Neill, 83 N, J. Eq. 446, 91 A. 811. See, also, Kondas 
vy. Washoe County Bank, 50 Nev. 181, 254 P. 1080, 
1081. Conversely, a petitioner for probate of a will 
cannot be “aggrieved” by its admission, Appeal of 
Thompson, 114 Me, 338, 96 A. 238, 239, 

One who is under the necessity of answering or 
replying to irrelevant and redundant matter in a 
pleading is a “person aggrieved” thereby, who may 
move that it be stricken out under Code Civ. Proc. 
N. Y. § 545. Shea v. Kiely (Sup.) 167 N. Y. S. 570, 
572. 

‘ “Party aggrieved” by officer’s failure to execute 
and make return of process, 50 as to be entitled to 
recover penalty imposed by statute, is party at 
whose’ instance process was issued, or one having 
beneficial] interest therein by transfer or assign- 
ment and not party to whom process was directed. 
Whitsitt v. Wright, 155 Tenn. 207, 291 S. W. 447, 448. 


AGILD. In Saxon law. Free from penalty, 
not subject to the payment of gild, or were- 
gild; that is, the customary fine or pecuniary 
compensation for an offense. Spelman; Cow- 
ell, 


Appeal of Cum-. 


. animals to pasture at certain rates. 


82 


AGILER. 
informer. 


In Saxon law. An observer or 


AGILLARIUS. L Lat. In old English 
law. A hayward, herdward, or keeper of the 
herd of cattle in a common field. Cowell. 


AGIO. In commercial law. A term used to 
express the difference in point of value be- 
tween metalic and paper money, or between 
one sort of metallic money and another. Mc- 
Cul. Dict. 

An Italian word for accommodation. 


AGIOTAGE. A speculation on the rise and 
fall of the public debt of states, or the public 
funds. The speculator is called “agioteur.” 


AGIST. 


In Ancient Law 


To take in and give feed to the cattle of 
strangers in the king’s forest, and to collect 
the money due for the same to the king’s use. 
Spelman; Cowell. 


In Modern Law 


To take in cattle to feed, or pasture, at a 
certain rate of compensation. See Agistment. 


AGISTATIO ANIMALIUM IN FORESTA. 
The drift or numbering of cattle in the forest. 


AGISTER. See Agistor. 


AGISTERS, or GIST TAKERS. Officers ap- 
pointed to look after cattle, ete. See Wil- 
liams, Common, 232, 


AGISTMENT. The taking in of another per- 
son’s cattle to be fed, or to pasture, upon one’s 
own land, in consideration of an agreed price 
to be paid by the owner. Also the profit or 
recompense for such pasturing of cattle. 
Bass v. Pierce, 16 Barb. (N. Y.) 595; Williams 
v. Miller, 68 Cal. 290, 9 Pac. 166; Auld v. Tra- 
vis, 5 Colo. App. 535, 39 Pac, 357. It is a spe 
cies of bailment. Patchen-Wilkes Stock Farm 
Co. v. Walton, 166 Ky. 705, 179 S. W. 823. 
Tithe of Agistment was a small tithe paid 
to the rector or vicar on cattle or other prod- 
uce of grass lands. It was paid by the occu- 
pier of the land and not by the person who 
put in his cattle to graze, Rawle, Exmoor 31. 


In Canon Law 


A composition or mean rate at which some 
right or due might be reckoned. 

There is also agistment of sea-banks, where 
lands are charged with a tribute to keep out 
the sea; and terre agistate are lands whose 
owners must keep up the sea- banks, | Holt- 
house. 


AGISTOR. One who takes in horses or other 
Story, 
Bailm. § 448; Cox v. Chase, 99 Kan. 740, 168 
P. 184, 186; Vaughan v. Bixby, 24 Cal. App. 
641, 142 P. 100; Skinner v. Caughey, 64 Minn. 
375, 67 N. W. 203. 
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An officer who had the charge of cattle pas- 
tured for a certain stipulated sum in the 
king’s forest and who collected the money 
paid for them. 


AGNATES. In the law of descents. Rela- 
tions by. the father, or on the father’s side. 
This word is used in the Scotch law, and by 
some writers as an English word, correspond- 
ing with the Latin agnati, (q. v.). Ersk. Inst. 
b. 1, tit. 7, § 4. 


AGNATI. In Roman law. The term includ- 
ed “all the cognates who trace their connec- 
tion exclusively through males. A table of 
cognates is formed by taking each lineal an- 
eestor in turn and including all his descend- 
ants of both sexes in the tabular view. If, 
then, in tracing the various branches of such 
a genealogical table or tree, we stop whenever 
we come to the name of a female, and pur- 
sue that particular branch or ramification no 
further, all who remain after the descend- 
ants of women have been excluded are ag- 
nates, and their connection together is agna- 
tic relationship.” Maine, Anc. Law, 142. 

All persons are agnatically connected to- 
gether who are under the same patria potes- 
tas, or who have been under it, or who might 
have been under it if their lineal ancestor 
had lived long enough to exercise his empire, 
Maine, Anc. Law, 144. ; 

The aguate family consisted of all persons 
living at the same time, who would have been 
subject to the patria potestas of a common 
ancestor, if his life had been continued to 
their time. Hadl. Rom, Law, 131. 

Cognates were all persons who could trace 
their blood to a single ancestor or ancestress, 
and agnates were those cognates who traced 
their connection exclusively through males. 
Maine, Anc. Law. Between agnati and cogna- 
ti there is this difference: that, under the 
name of agnati, cognati are included, but not 
è converso; for instance, a father’s brother, 
that is, a paternal uncle, is both agnatus and 
cognatus, but a mother’s brother, that is, a 
maternal uncle, is a cognatus but. not agnatus. 
(Dig. 38, 7, 5, pr.) Burrill. 


AGNATIC. 
from or through males. 


[From agnati, q. v.] Derived 
2 Bl. Comm. 236, 


AGNATIO. In the civil law. Relationship 
on the father’s side; the relationship of ag- 
nati; agnation. Agnatio a patre est. Inst. 
3, 5, 4; Id. 3, 6, 6. 


AGNATION. Kinship by the father’s side. 
See Agnates; Agnati. 


AGNOMEN. Lat. An additional name or ti- 
tle; a nickname. A name or title which a 
man gets by some action or peculiarity; the 
last of the four names sometimes given a Ro- 
man. Thus, Scipio Africanus, (the African,) 
from his African victories, Ainsworth; Cal- 
vinus, Lex. See Nomen. : 


AGREEANCE 


AGNOMINATION. A surname; an addition- 
al name or title; agnomen. 


AGNUS DEI. Lat. Lamb of God. A piece 
of white wax, in a flat, oval form, like a small 
cake, stamped with the figure of a lamb, and 
consecrated by the pope. Cowell. 


AGONY. Violent physical pain or mental 
distress, City of Chicago v. McLean, 133 Il. 
148, 24 N. E. 527, 8 L. R. A. 765. 


AGRAPHIA,. See Aphasia. 


AGRARIAN. Relating to land, or to a di- 
vision or distribution of land; as an agra- 
rian law. 


AGRARIAN LAWS. In Roman law. Laws 
for the distribution among the people, by 


‘public authority, of the lands constituting 


the public domain, usually territory conquer- 
ed from an enemy. 

In common parlance the term is frequently 
applied to laws which have for their object 
the more equal division or distribution of 
landed property; laws for subdividing large 
properties and increasing the number of land- 
holders, 


AGRARIUM. A tax upon or tribute payable 
out of land. 


AGREAMENTUM. In old English 
Agreement; an agreement. Spelman. 


law. 


AGREE. To concur; to come into harmony; . 
to give mutual assent; to unite in mental ac- 
tion; to exchange promises: to make an 
agreement; to arrange; to settle. Mickleson 
v. Gypsy Oil Co., 110 OKL 117, 288 P. 194, 198; 
In re Segregation of School Dist. No. 58 from 
Rural High School Dist. No. 1, 34 Idaho, 222, 
200 P. 138, 189; Harvey v. Bodman, 212 Ala. 
503, 103 So. 569, 572. 

To concur or acquiesce in; to approve or 
adopt. Agreed, agreed to, are frequently used 
in the books, (like accord,) to show the con- 
currence or harmony of cases. Agreed per 
curiam is a common expression. ` 

To harmonize or reconcile. “You will agree 
your books.” 8 Coke, 67. 


To say that a jury agrees upon a verdict is equiv- 
alent to find. Benedict v. State, 14 Wis. 423. 

It sometimes means to grant or covenant, as when 
a grantor agrees that no building shall be erected 
on an adjoining lot; Hogan v. Barry, 143 Mass. 588, 
10 N. E. 253; or a mortgagor agrees to cause all 
taxes to be paid; Mackay v. Truchon, 171 Mo. App. 
42, 153 S. W. 502, 503. 


AGREE, In French law. A person author- 
ized to represent a litigant before the Tri- 
bunals of Commerce. If such person be a 
lawyer, he is called an avocat-agréé, Coxe, 
Manual of French Law. 


AGREEANCE. In Scotch law. 
an agreement or contract. 


Agreement ; 


AGREED 


AGREED. Settled or established by agree- 
ment. This word in a deed creates a cove- 
nant. 

This word is a technical term, and it is 
synonymous with “contracted,” McKisick v. 
McKisick, Meigs (Tenn.) 433. It means, ex 
vi termini, that it is the agreement of both 
parties, whether both sign it or not, each and 
both consenting to it. Aikin y. Albany, V. 
& ©. R. Co., 26 Barb. (N. Y.) 298, 


The word “understood” in a contract is synony- 
mous with “agreed.” Phenix Iron & Steel Co. v. 
Wilkoff Co. (C. C, A. Ohio) 253 F. 165, 167, 1 A. L. R. 
1497; Mertz v. Fleming, 185 Wis. 58, 200 N. W. 655, 
656. 


AGREED CASE. An agreed statement of 
facts on which a case is submitted in lieu of 
evidence is not an “agreed case” under the 


statute (Rev. St. 1909, § 2117), or at common ~“ 


law. Byers v, Essex Inv. Co., 281 Mo. 375, 219 
S. W. 570, 571. Nor is such a statement an 
“agreed case’ within the Indiana statute 
(Burns’ Ann, St. 1926, § 604), providing that 
parties may submit any matter of controversy 
upon an agreed statement of the facts, made 
out and signed by the parties, and accom- 
panied by an affidavit that the controversy is 
real, and the proceedings in good faith. Red- 
dick v. Board of Com’rs of Pulaski County, 
14 Ind. App. 598, 41 N. BE. 834; Struble-Wer- 
neke Motor Co. v. Metropolitan Securities Cor- 
poration, 93 Ind. App. 416, 178 N. E. 460. 


AGREED ORDER. The only’ difference be- 
tween an agreed order and one which is made 
in the due course of the proceedings in an ac- 
tion is that in the one case it is agreed to, and 
in the other it is made as authorized by law. 
Claflin v. Gibson (Ky.) 51 S. W. 489, 21 Ky. 
Law Rep. 337. 


AGREED STATEMENT OF FACTS. A 
statement of facts, agreed on by the parties 
as true and correct, to be submitted to a court 
for a ruling on the law of the case. United 
States Trust Co. v. New Mexico, 183 U. S. 435, 
22 Sup. Ct. 172, 46 L., Ed. 315; Reddick v. 
Pulaski County, 14 Ind. App. 598, 41 N. E. 
834. See Case Stated. 


AGREEMENT. A concord of understanding 
and intention, between two or more parties, 
with respect to the effect upon their relative 
rights and duties, of certain past or future 
facts or performances. The act of two or 
more persons, who unite in expressing a 
mutual and common purpose, with the view 
of altering their rights and obligations. 

A coming together of parties in opinion or 
determination; the union of two or more 
minds in a thing done or to be done; a mu- 
tual assent to do a thing. Com. Dig. ‘“Agree- 
ment,” A 1. See Aggregatio Mentium. Carter 
v. Prairie Oil & Gas Co., 58 Ok. 365, 160 P. 
819, 322; Tucker v. Pete Sheeran Bro. & Co. 
155 Ky. 670, 160 S. W. 176, 178; Stuckert v. 
Cann, 111 A. 596, 597, 1 W. W. Harr. (Del) 
129; Northwestern Pac. R, Co. v. Industrial 
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Accident Commission of California, 178 Cal. 
652, 161 P. 123, 125; Simpson Const. Co. v. 
Industrial Board of Illinois, 275 Ill. 366, 114 
N. E. 188, 140. 

The consent of two or more persons con- 
curriug, the one in parting with, the other 
in receiving, some property, right, or benefit. 
Bac. Abr. l 

A promise, or undertaking, This is a loose 
and incorrect sense of the word. Wain v. 
Warlters, 5 East, 11. 

The writing or instrument which is evi- 
dence of an agreement. 


Classification 


Agreements are of the following several de- 
scriptions, viz.: 

Conditional agreements, the operation and 
effect of which depend upon the existence of 
a supposed state of facts, or the performance 
of a condition, or the happening of a contin- 
gency. 

fixecuted agreements, which have reference 
to past events, or which are at once closed 
and where nothing further remains to be done 
by the parties. 

Executory agreements are such as are to be 
performed in the future. They are commonly 
preliminary to other more formal or im- 
portant contracts or deeds, and are usually 
evidenced by memoranda, parol promises, 
ete. 

Express agreements are those in which the 
terms and stipulations are specifically de- 
clared and avowed by the parties at the time 
of making the agreement. 

Implied agreement. (1) Implied in fact. 
One inferred from the acts or conduct of the 
parties, instead of being expressed by them in 
written or spoken words. (2) Implied in law: 
more aptly termed a constructive or quasi 
contract. One where, by fiction of law, a 
promise is imputed to perform a legal duty; 
one inferred by the law where the conduct of 
the parties with reference to the subject-mat- 
ter is such as to induce the belief that they 
intended to do that which their acts indicate 
they have done. Baltimore & ©. R. Co. v. 
U. S., 261 U. S. 592, 43 S. Ct. 425, 67 L. Ed. 
816; Bixby v. Moor, 51 N. H. 403; Cuneo v. 
De Cuneo, 24 Tex. Civ. App. 436, 59 S. W. 284. 

Parol agreements. Such as are either by 
word of mouth or are committed to writing, 
but are not under seal. The common law 
draws only one great line, between things 
under seal and not under seal. Wharton. 


Synonyms Distinguished 


The term “agreement” is often used as 
synonymous with “contract.” Douglass vy. 
W. L. Williams Art Co., 143 Ga. 846, 85 S. E. 
993. Properly speaking, however, it is a 
wider term than “contract” (Anson, Cont. 4.) 
An agreement might not. be a contract, be- 
cause not fulfilling some requiremént of the 
law of the place in which it is made. So, 
where a contract embodies a series of mutual 
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stipulations or constituent clauses, each of 
these clauses might be denominated an 
“agreement.” The meaning of the contracting 
parties is their agreement. Whitney v. Wy- 
man, 101 U. 8. 396, 25 L. Ed. 1050. 
“Agreement” is seldom applied to special- 
ties; “contract” is generally confined to sim- 
ple contracts; and “promise” refers to the 
engagement of a party without reference to 
the reasons or considerations for it, or the 
duties of other parties. Pars. Cont. 8. 
“Agreement” is more comprehensive than 
“promise ;” signifies a mutual contract, on 
consideration, between two or more parties. 
A statute (of frauds) which requires the 
agreement to be in writing includes the con- 
sideration. Wain v. Warlters, 5 East, 10. 
“Agreement” is not synonymous with 
“promise” or “undertaking,” but, in its more 
proper and correct sense, signifies a mutual 
contract, on consideration, between two or 
more parties, and implies a consideration. 
Andrews yv. Pontue, 24 Wend. (N. Y.) 285. 


An interlocutory judgment of divorce may be a 
contract or agreement within the meaning of a 
statute freeing the husband from liability for sup- 
port. London Guarantee & Accident Co. v. Indus- 
trial Accident Commission, 181 Cal. 460, 184 P. 864, 
866. 


In General 


—Agreement for insurance. An agreement 
often made in short terms preliminary to the 
filling out and delivery of a policy with spe- 
cific stipulations. 


—Agreement of sale; agreement to sell. An 
agreement of sale may imply not merely an 
obligation to sell, but an obligation on the 
part of the other party to purchase (cf. 
Maloney v. Aschaffenburg, 148 La. 509, 78 
So. 761, 764; Loud v. St. Louis Union Trust 
Co., 318 Mo. 552, 281 S. W. 744, 755); while 
au agreement to sell is simply an obligation 
on the part of the vendor or promisor to com- 
plete his promise of sale; Treat v. White, 
181 U. S. 264, 21 Sup. Ct. 611, 45 L. Ed. 853; 
Davis v. Roseberry, 95 Kan. 411, 148 P. 629, 
30, 3 A. L. R. 564. Generally, anything short 
of passing the title is an “agreement to sell,” 
not a sale. Neponsit Holding Corporation v. 
Ansorge, 215 App. Div. 371, 214 N. Y. S. 91, 96. 


—In agreement. In conformity, or harmony 
with. Brown Real Estate Co. v. Lancaster 
County, 110 Neb. 665, 194 N. W. 897, 898. 


AGREER. Fr. In French marine law. To 
rig or equip a vessel. Ord. Mar. liv. 1, tit. 2, 
art, 1. ` 


AGREZ. Fr. In French marine law. The 
rigging or tackle of a vessel. Ord. Mar. liv. 
1, tit. 2, art. 1; Id. tit. 11, art. 2; Id. liv. 3, 
tit. 1, art. 11. 


AGRI. Arable lands in commou fields, 


AGRICULTURAL SOCIETY 


AGRI LIMITATI. 


In Roman Law 


Lands belonging to the state by right of con- 
quest, and granted or sold in plots. Sandars, 
Just. Inst. (Sth Ed.) 98. 


In Modern Civil Law 


Lands whose boundaries are strictly limited 
by the lines of government surveys. Hardin 
v. Jordan, 140 U. S. 371, 11 Sup. Ct. 808, 35 
L. Ed. 428. 


AGRICULTURAL CHEMISTRY. A study of 
products of the soil, especially foods, their 
nutritive value, their intensive production, 
study of composition of soil, chemical meth- 
ods of fertilization, prevention or ameliora- 
tion of plant diseases, extinction of insects 
and other detriments to agriculture, and in 
general study of animal and plant life with 
relation to the science of chemistry. In re 
Frasch’s Estate, 211 N. Y. S. 685, 638, 125 
Misc. Rep. 381. 


AGRICULTURAL HOLDING. Land culti- 
vated for profit in some way. Within the 
meaning of the English Agricultural Hold- 
ings act of 1883, the term will not include 
natural grass lands. Such lands are pastoral 
holdings. 32 8. J. 6380. 


AGRICULTURAL LAND. Land may be as- 
sessable as “agricultural land” though it be 
covered by native timber and underbrush, 
grass, and weeds. Milne v. McKinnon, 32 S. 
D. 627, 144 N. W. 117, 118. The term is 
syhonymous with land “agricultural in char- 
acter.” State v. Stewart, 58 Mont. 1, 190 P. 
129, 181. 


AGRICULTURAL LIEN. A statutory lien in 
Some states to secure money or supplies ad- 
vanced to an agriculturist to be expended or 
employed in the making of 4 crop and at- 
taching to that crop only. Clark v. Farrar, 74 
N. C. 686, 690; Jones-Phillips Co. v. Mc- 
Cormick, 174 N. C. 82, 93 S. E. 449, 452. 


AGRICULTURAL PRODUCT. ‘That which 
is the direct result of husbandry and the 
cultivation of.the soil. The product in its 
natural unmanufactured condition. Getty v. 
Milling Co., 40 Kan. 281, 19 Pac. 617. It has 
been held not to include beef cattle; Davis & 
Co, v. City of Macon, 64 Ga. 128, 37 Am. Rep. 
60; but to include forestry products; North- 
ern Cedar Co. v. French, 181 Wash. 394, 230 P. 


887, 846, 


AGRICULTURAL SOCIETY. One for the 
promotion of agricultural interests, such as 
the improvement of land, breeds. of cattle, 
ete.; Downing v. State Board of Agriculture, 
129 Ind. 448, 28 N. E. 123, 614, 12 L. R. A. 
664: or for giving agricultural fairs; Town 
of West Hartford v. Connecticut Fair Ass’n, 
92 A. 432, 88 Conn. 627. See, also, Fairview 
Inv. Co. v. Lamberson, 25 Idaho, 72, 136 P. 
606, 607. ; 


AGRICULTURE 


AGRIGULTURE. The cultivation of soil for 
food products or any other useful or valuable 
growths of the field or garden; tillage, hus- 
bandry; also, by extension, farming, includ- 
ing any industry practiced by a cultivator of 
the soil in connection with such cultivation, 
as breeding and rearing of stock, dairying, etc. 
The science that treats of the cultivation of 
the soil. Stand. Dict.; State v. Stewart, 58 
Mont. 1, 190 P. 129, 131; Fleckles v, Hille, 88 
Ind. App. 715, 149 N. E. 915; Davis v. Indus- 
trial Commission of Utah, 59 Utah, 607, 206 
P. 267, 268; Gordon v. Buster, 113 Tex. 382, 
257 S. W. 220, 221; Tower & Sons v. U. S, 9 
Ct. Cust. App. 307, 308; Slycord v. Horn, 179 
Iowa, 936, 162 N. W. 249, 252, 7 A. L. R. 1285; 
People v. City of Joliet, 321 Il. 385, 152 N. E. 
159, 160. And see Binzel v. Grogan, 67 Wis. 
147, 29 N. W. 895. 


“Agriculture” refers to the field or farm with 
all its wants, appointments, and products, as dis- 
tinguished from “horticulture,” which refers to the 
garden, with its less important though varied prod- 
ucts, Dillard v. Webb, 55 Ala. 468. 

A person is actually engaged in agriculture (with- 
in the meaning of a statute giving him special ex- 
emptions) when he derives the support of himself 
and family in whole or in part from the cultivation 
of land; it must be something more than a garden, 
though it may be less than a field, and the uniting 
of any other business with this is not inconsistent 
with the pursuit of agriculture. Springer v. Lewis, 
22 Pa. 198. See Bachelder v. Bickford, 62 Me, 526; 
Simons v. Lovell, 7 Heisk. (Tenn.) 515, 


AGUSADURA. In ancient customs, a fee, due 
from the vussals to their lord for sharpening 
their plowing tackle, 


AHTEID. In old European law. A kind 
of oath among the Bavarians. Spelman, In 
Saxon law. One bound by oath, q. d. “oath- 
tied.” From ath, oath, and tied. Id. 


AID. To support, help, assist, or strength- 
en. Hines v. State, 16 Ga. App. 411, 85 S. Ð. 
452, 454; State v. Harris, 74 Or. 578, 144 P. 
109, 111, Ann. Cas, 19164A, 1156. To act in co- 
operation with. Cornett v. Commonwealth, 
198 Ky. 286, 248 S. W. 540, 542. This word 
must be distinguished from its synonym “en- 
courage,” the difference being that the former 
connotes active support and assistance, while 
the latter does not; and also from “abet,” 
which last word imports necessary criminality 
in the act furthered (see State v. Ankrom, 86 
W. Va. 570, 103 S. E. 925, 927; Osborne v. 
Baughman, & Cal, App. 224, 259 P. 70, 71), 
.while “aid,” standing alone, does not. But see 
Acker v. State, 26 Ariz. 372, 226 P. 199, 201, 
holding that aid given by an accomplice im- 
plies guilty knowledge, and a definite aiding 
in the crime itself. See Abet. 


AID AND ABET. In criminal law. That 
’ kind of connection with the commission of a 
crime which, at common law, rendered. the 
person guilty as a principal in the second de- 
gree. It consisted in being present at the 
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time and place, and doing some act to render 
aid to the actual perpetrator of the crime, 
though without taking a direct share in its 
commission. See 4 BI. Comm. 34; People v. 
Dole, 122 Cal. 486, 55 Pac. 581, 68 Am. St. Rep. 
50; State v. Tally, 102 Ala. 25, 15 South. 
722; State v. Jones, 115 Iowa, 113, 88 N. W. 
186; State v. Cox, 65 Mo. 29, 33; State v. 
Odbur, 317 Mo. 372, 295 S. W. 734, 786; Las- 
sen v. Board of Dental Examiners, 24 Cal. 
App. 767, 142 P. 505, 507. See Accessory ; 
Abettor; Aider and Abettor. 


“Aid and abet” comprehend all assistance ren- 
dered by words, acts, encouragement, support, or 
presence, actual or constructive, to render assist- 
ance if necessary. Johnson v. State, 21 Ala. App. 
565, 110 So. 55; State v. Davis, 191 Iowa, 720, 183 
N. W. 314, 316. It is not sufficient that there is a 
mere negative acquiescence not in any way made 
known to the principal maiefactor, People v. 
Barnes, 311 Il. 559, 148 N. ©. 445, 447. 


AID ANDASSIST. The words “aided and as- 
sisted,” as used in the statute prohibiting the 
sale of intoxicating liquors, as regards the 
condemnation or confiscation of vehicles, im- 
plies either knowledge on the part of the own- 
er that the vehicle was being used for unlaw- 
ful transportation, or such negligence or want 
of care as to charge him with such knowledge 
or notice. In re Gattina, 203 Ala. 517, 84 So. 
760; State v. Hughes, 203 Ala. 90, 82 So. 104. 


AID AND COMFORT. Help; support; 
sistance; counsel; encouragement. 

As an element in the crime of treason (see 
Constitution of the United States, art. 3, § 3), 
the giving of “aid and comfort” to the enemy 
may consist ina mere attempt. It is not essen- 
tial to constitute the giving of aid and com- 
fort that the enterprise commenced should be 
successful and actually render assistance. 
Young v. United States, 97 U. S. 39, 62, 24 L. 
Ed. $92; U. S. v. Greathouse, 4 Sawy. 472, 
Fed. Cas. No. 15,254, 


as- 


The voluntary execution of an cfficial bond of a 
commissioned officer of the Confederacy from mo- 
tives of personal friendship, is giving aid and com- 
fort; U. S. v. Padelford, 9 Wall. (U. S.) 539, 19 L. 
Ed. 788; as is the giving of mechanical skill to 
build boats for the Confederacy; Gearing v. U. &., 
3 Ct. of Cl. 172; otherwise, however, as to a devise 
to an alien enemy; In re Kielsmark’s Will, 188 
Iowa, 1378, 177 N. W. 60, 693, 11 A. L. R. 156. © 


AID BOND. See Bond. 


AID OF THE KING. The king’s tenant prays 
this, when rent is demanded of him by others. 


AID PRAYER. In English practice. A pro- 
ceeding formerly made use of, by way of peti- 
tion in court, praying in aid of the tenant for 
life, etc., from the reversioner or remainder- 
man, when the title to the inheritance was in 
question, It was a plea in suspension of the 
action.. 3 Bl. Comm. 300. 


AID SOCIETIES. See Benefit Societies. 
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AIDER AND ABETTOR. One who advises, 
counsels, procures, or encourages another to 
commit the criminal act, State v. Hart, 186 
N. O. 582, 120 S. E. 345, 346; Ratcliffe v. Walk- 
er, 117 Va..569, 85 S. Ð. 575, 579, Ann. Cas. 
1917E, 1022. He must share the criminal in- 
tent of the principal; State v. Reedy, 97 W. 
Va. 549, 127 S. E. 24, 28; Whitt yv. Common- 
wealth, 221 Ky. 490, 298 S. W. 1101, 1108; 
Crawford v. State, 133 Miss. 147, 97 So. 534; 
and must be actually or constructively present 
when the crime is committed; Smiddy v. Com- 
monwealth, 210 Ky. 359, 275 S+ W. 872, 873. 
But one who incites or instigates the commis- 
sion of a felony when he is neither actually 
nor constructively present is an “aider, abet- 
tor, or procurer” within the meaning of a stat- 
ute. Lamb v. State, 69 Neb. 212, 95 N. W. 
1050; Neal v. State, 175 N. W. 669, 670, 104 
Neb. 56. 


AIDER BY VERDICT. The healing or re- 
mission, by a verdict rendered, of a defect or 
error in pleading which might have been ob- 
jected to before verdict. 

The presumption of the proof of all facts 
necessary to the verdict as it stands, coming 
to the aid of a record in which such facts are 
not distinctly alleged. 


AIDS. In feudal law, originally mere benevo- 
lences granted by a tenant to his lord, in times 
of distress; but at length the lords claimed 
them as of right. They were principally three: 
(1) To ransom the lord’s person, if taken pris- 
oner; (2) to make the lord’s eldest son and 
heir apparent a knight; (3) to give a suitable 
portion to the lord’s eldest daughter on her 
marriage, Abolished by 12 Car. II. c. 24. 
Also, extraordinary grants to the crown 
by the house of commons, which were the 
origin of the modern system of taxation. 2 
Bl. Comm. 638, 64. 


Reasonable Aid 


A duty claimed by the lord of the fee of his 
tenants, holding by knight service, to marry 
his daughter, etc. Cowell. 


AIEL (spelled also Ayel, Aile, Ayle, and Aieul). 
L. Fr. A grandfather. 

A writ which lieth where the grandfather 
was seized in his demesne as of fee of any 
lands or tenements in fee simple the day that 
he died, and a stranger abateth or entereth 
the same day and dispossesseth the heir. 
Fitzh. Nat. Brev. 222; Termes de la Ley; 3 
Bla. Com. 186; 2 Poll. & Maitl. 57. See 
Abatement of Freehold. 


A!IELESSE. A Norman French term signify- 
ing “grandmother.” Kelham. 


AILE. A corruption of the French word aieul, 
grandfather. See Aiel. 


AILMENT. Within the meaning of an appli- 
cation for a benefit certificate, something 
which substantially impairs the health of the 
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applicant, materially weakens the vigor of his 
constitution, or seriously deranges his vital 
functions, thereby excluding chronic rheuma- 
tism. National Americans v. Ritch, 121 Ark. 
185, 180 S. W. 488, 489. The term “ailment,” 
however, covers disorders which could not 
properly be called diseases. Cromeens v. 
Sovereign Camp W. O. W. (Mo. App.) 247 S. 
W. 1033, 1034. 


AIM A WEAPON. To aim a weapon at an- 
other is to point it intentionally. Livingston 
v. State, 6 Ga. App. 805 (2), 65 S. E. 812; Ed- 
wards v. State, 28 Ga. App. 466, 111 S. E. 748. 
The word “point,” however, is not entirely 
synonymous. “Aim” denotes direction toward 
some minute point in an object, while “point” 
implies direction toward the whole object; 
but the word “point,” as used in Comp. St. OKL. 
1921, § 1999 (St. 1931, § 2591), implies inten- 
tion, and in that respect is similar to the word 
“aim.” Buchanan v. State, 25 OKI. Cr. 198, 219 
P. 420, 423. 


AINESSE. In French feudal law. The right 
or privilege of the eldest born; primogeni- 
ture; esnecy. Guyot, Inst. Feud. e. 17. 


AIR. That fluid transparent substance which 
surrounds our globe. Bank v. Kennett, 101 
Mo. App. 370, 74 8. W. 474. 


AIR COURSES. As applied to the operation 
of coal mines, passages for conducting air. 
Ricardo v. Central Coal & Coke Co., 100 Kan. 
95, 163 P. 641, 643. See Airway. 


AIRCRAFT. As used in the Act of Congress 
of 1926 (49 USCA §§ 171-184), to encourage the 
use of aircraft in commerce, the term “air- 
craft” means any contrivance now known or 
hereafter invented, used, or designed for navi- 
gation of or flight in the air, except a para- 
chute or other contrivance designed for such 
navigation but used primarily as safety equip- 
ment. 

As defined in the Uniform Aeronauties Act, 
§ 1, adopted by 1932 in 21 states, the term 
ineludes balloon, airplane, hydroplane and 
every other vehicle used for navigation 
through the air. See Aeronautics; Airship; 
Hydro-Aeroplane, 


AIRE. In old Scotch law. The court of the 
justices itinerant, corresponding with the Eng- 
lish eyre, (q. v.) Skene de Verb, Sign. voc. 
Iter. 


AIRPLANE. See Aeronautics; Hydro-Aero- 
plane; Aircraft; Airship. 


AIRPORT. A place specially constructed and 
designed for the purpose of enabling airplanes 
or craft navigating the air to take off and to 
land safely and for the housing or anchoring 
of such craft when not in service. 

As used in the air commerce act of 1926 (49 
USCA §8§ 171-184), the term “airport”? means 
any locality either of water or land which is 
adapted for the landing and taking off. of 


AIRSHIP 


aircraft and which provides facilities for shel- 
ter, supply, and repair of aircraft, or a place 
used regularly for receiving or discharging 
passengers or cargo by air. See City of Wich- 
ita v. Clapp, 125 Kan. 100, 263 P. 12, 63 A. L. 
R. 478; McClintock v. City of Roseburg, 127 
Or. 698, 273 P. 331; State v. Johnson, 117 Neb. 
301, 220 N. W. 273; State v. City of Cleve 
land, 26 Ohio App. 265, 160 N. E. 241; Douty 
v. Mayor and City Council, 155 Md. 125, 141 
A. 499; Hesse v. Rath, 249 N. Y. 486, 164 N. 
E. 342; Id., 224 App. Div. 344, 230 N. Y. S. 
676; Ennis v. Kansas City, 321 Mo. 536, 11 
S.W.(2d) 1054; Dysart v. City of St. Louis, 
321 Mo. 514, 11 S.W.(2d) 1045, 62 A. L. R. 762. 


AIRSHIP. Under some statutes the term air- 
ship” includes every kind of vehicle or struc- 
ture intended for use as a means of transport- 
ing passengers or goods, or both, in the air. 
As defined by the International Flying Con- 
vention of 1919, an airship means an aircraft 
using gas lighter than air as a means of sup- 
port and having means of propulsion. 

As regards airships as common carriers, see 
North American & Acc. Ins. Co. v. Pitts, 213 
Ala. 102, 104 So. 21, 40 A. L. R. 1171; Brown 
v. Pacific Mut. Life Ins. Co. (C. C. A.) 8 F.2d) 
996. 

See Aeronautics; 
plane. 


AIRT AND PAIRT. In old Scotch criminal 
law.. Accessary; contriver and partner. 1 
Pite. Crim, Tr. pt. 1, p. 183; 3 How. State Tr. 
601. Now written art and part, (q. v.) 


Aircraft; Hydro-Aero- 


AIRWAY. In English law. A passage for 
the admission of air into a mine. To mali- 
ciously fill up, obstruct, or damage, with in- 
tent to destroy, obstruct, or render useless the 
airway to any mine, is a felony punishable by 
penal servitude or imprisonment at the discre- 
tion of the court. 24 & 25 Vict. e 97, § 28. 
See Air Courses. 

A term used to describe air routes for air- 
planes, including seaplanes. City of Wichita 
v. Clapp, 125 Kan. 100, 263 P. 12, 63 A. L, R. 
478. 


AISIAMENTUM (spelled also Hsamentum, 
Aismentum). In old English law. An ease- 
ment. Spelman.- 


AISNE or EIGNE. 
eldest or first born. 


In old English law, the 


AJOURNMENT. In French law. The docu- 
ment pursuant to which an action or suit is 
commenced, equivalent to the writ of sum- 
mons in England. Actions, however, are in 
some cases commenced by requête or petition, 
Arg. Fr. Mere. Law, 545. 


AJUAR. In Spanish law. 
The jewels and furniture which a wife brings 
in marriage. 


AJUTAGE (spelled also Adjutage), A conical 
tube used in drawing water through an aper- 


Paraphernalia.. 
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ture, by the use of which the quantity of wa- 
ter drawn is much increased. . 

When a privilege to draw water from a ca- 
nal, through the forebay or tunnel, by means 
of an aperture, has been granted, it is not law- 
ful to add an ajutage, unless such was the in- 
teution of the parties; Schuylkill Nav. Co. v. 
Moore, 2 Whart. (Pa.) 477. 


AKIN. In old English law. ` Of kin. “Next- 
a-kin.” 7 Mod. 140. 


AL. Law Fr. At the; tothe. Al barre; at 
the bar, Al kuis d@esglise; at the church door. 


ALE ECCLESIAE. The wings or side aisles 
of a church. Blount. 


ALANERARIUS. A manager and keeper of 
dogs for the sport of hawking; from alanus, 
a dog known to the ancients. A falconer. 
Blount. 


ALARM LIST. The list of persons liable to 
military watches, who were at the same time 
exempt from trainings and musters. See 
Prov. Laws 1775-76, c. 10, § 18; Const. Mass. 
c. 11, § 1, art. 10; Pub. St. Mass. 1882, p. 1287. 


ALBA FIRMA. In old English law. White 
rent; rent payable in silver or white money, 
as distinguished from that which was ancient- 
ly paid in corn or provisions, called black 
mail, or black rent; reditus nigri. Spelman; 
Reg. Orig. 3190. 


ALBACEA. In Spanish law. An executor 
or administrator; one who is charged with 
fulfilling and executing that which is directed 
by the testator in his testament or other last 
disposition. Emeric v. Alvarado, 64 Cal. 529, 
2 Pac, 418, 433. 


ALBANAGIUM. In old French law. The 
state of alienage; of being a foreigner or 
alien. 


ALBANUS. In old French law. A stranger, 
alien, or foreigner. 


ALBINATUS. In old French law. 
or condition of an alien or foreigner. 


The state 


ALBINATUS JUS. In old French law. The 
droit @aubaine in France, whereby the king, 
at. an alien’s death, was entitled to all his 
property, unless he had peculiar exemption. 
Repealed in June, 1791. 


ALBUM BREVE. A blank writ; a writ with 
a blank or omission in it. 


ALBUS LIBER. The white book; an ancient 
book containing a compilation of the law and 
customs of the city of London. 


ALCABALA. In Spanish law. A duty of a 
certain per cent. paid to the treasury on the 
sale or exchange of property. . 


ALCALDE: The name of a judicial officer in 
Spain, and in those countries which have re- 
ceived their laws and institutions from Spain. 
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His functions somewhat resembled those of 
mayor in small municipalities on the conti- 
nent, or justice of the peace in England and 
most of the United States. Castillero v. U. 
S., 2 Black, 17, 194, 17 L. Ed. 360. 


ALCOHOLIC -LIQUORS. “Alcoholic, spirit- 
uous and malt liquors” mean intoxicating liq- 
uors which can be used as a beverage, and 
which, when drunk to excess, will produce 
intoxication. Howard v. Acme Brewing Co., 
143 Ga. 1, 83 S. E. 1096, 1097, Ann. Cas. 19174, 
91. Near beer, containing less than 2 per 
cent. of alcohol, is not a malt or alcoholic liq- 
uor. Village of Marthaville v. Chambers, 135 
La. 767, 66 So. 193. But raw alcohol is in- 
cluded in prohibitions against selling “alco- 
holic, spirituous, or intoxicating liquors.” C. 
J. Lincoln Co. v. State, 122 Ark. 204, 183 S. 
W. 173, 174. The terms “alcoholic liquors,” 
“intoxicating or spirituous liquors,” and “in- 
toxicating liquors, including beer, ale, or 
wine” are.used as synonymous terms in Se- 
lective Service Act, § 12 (50 USCA § 226 note), 
prohibiting sale of such liquors to members 
of the military forces while in uniform, U. 
8. v. Kinsel (D. C) 263 F. 141, 142. See In- 
toxicating Liquor. 


ALCOHOLISM. In medical jurisprudence. 
The pathological effect (as distinguished from 
physiological effect} of excessive indulgence 
in intoxicating liquors. It is acute when in- 
duced by excessive potations at one time or in 
the course of a single debauch. An attack of 
delirium tremens and alcoholic homicidal ma- 
nia are examples of this form. It is chronie 
when resulting from the long-continued use 
of spirits in less quantities, as in the case of 
dipsomania. 


ALCOVE ROOM. An “alcove room,” within 
Tenement House Law N. Y. 8 65, is a room 
with an alcove. People on Complaint of Hick- 
ey v. Whitelow (Mag. Ct. N. Y.) 166 N. Y. S. 
141, 148. 


ALDERMAN. A judicial or administrative 
magistrate. Originally the word was synony- 
mous with “elder” or “senator,” but was also 
used to designate an earl, and even a king. 
See Aldermannus. 


In English Law 


An associate to the chief civil magistrate 
of a corporate town or city. 

The word would seem’to have been rather 
an appellation of honor, originally, than a dis- 
tinguishing mark of office. Spelman, Gloss. 


In American Cities 


One’ of a board of municipal officers next 
in order to the mayor. State v. Waterman, 
95 Conn. 414, 111 A. 628, 624. It has been held 
that the mayor is not a councilman or alder- 
man, Board of Lights and Waterworks v. 
Dobbs, 151 Ga. 58, 105 S. E. 611, 612. 

The aldermen are’ generally a legislative 
body, having limited judicial powers as a 
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body, as in matters of internal police regula- 
tion, laying out and repairing streets, con- 
structing sewers, and the like; though in 
many cities they hold separate courts, and 
have magisterial powers to a considerable 
extent. 


ALDERMANNUS. L, Lat. 


ALDERMANNUS CIVITATIS VEL BURGI. 
Alderman of a city or borough, from which 
the modern office of alderman has been de- 
rived, T. Raym. 435, 437. 


ALDERMANNUS COMITATUS. The alder- 
man of the county. According to Spelman, he 
held an office intermediate between that of an 
earl and a sheriff. According to other author- 
ities, he was the same as the earl, 1 BI. 
Comm, 116, 


An alderman. 


ALDERMANNUS HUNDREDI SEU WAPEN- 
TACHI!. Alderman of a hundred or wapen- 
take. Spelman. 


ALDERMANNUS REGIS. . Alderman of the 
king. So called, either because he received 
his appointment from the king or because he 
gave the judgment of the king in the prem- 
ises allotted to him. 


ALDERMANNUS TOTIUS ANGLIA. Alder- 
man of all England. An officer among the 
Anglo-Saxons, supposed by Spelman to be the 
same with the chief justiciary of England in 
later times. Spelman. 


ALE-CONNER. In old English law. An of- 
ficer appointed by the court-leet, sworn to 
look to the assise and goodness of ale and 
beer within the precincts of the leet. Kitch. 
Courts, 46; Whishaw. 

An officer appointed in every court- leet, and 
sworn to look to the assise of bread, ale, or 
beer within the precincts of that lordship. 
Cowell. 

This officer is still continued in name, 
though the duties are changed or given up; 
1 Crabb, Real Prop. 501. 


ALE-HOUSE. A place where ale is sold to 
be drunk on the premises where sold. 


ALE SILVER. A rent or tribute paid annual- 
ly to the lord mayor of London, by those who 
sell ale within the liberty of the city. 


ALE-STAKE. A maypole or long stake driv- 
en into the ground, with a sign on it for the 
sale of ale. Cowell, 


ALEA. Lat. In the civil law. A game of 
chance or hazard. Dig. 11, 5,1. See Cod. 3, 
43. The chance of gain or loss in a contract. 


ALEATOR. Lat. (From alea, q. v., meaning 
dice). In the civillaw. 4 gamester ; one who 
plays at games of hazard. Dig, 11, 5; Cod. 
8, 43. 


ALEATORY CONTRACT. A mutual agree- 
ment, of which the effects, with respect both 


ALEATORY CONTRACT 


to the advantages and losses, whether to all 
the parties or to some of them, depend on an 
uncertain event. Civil Code La. art. 2982; 
Moore v. Johnston, 8 La. Ann. 488; Losecco 
v. Gregory, 108 La. 648, 32 So. 985. 

A contract, the obligation and performance 
of which depend upon an uncertain event, 
such as insurance, engagements to pay annu- 
ities, and the like. 

A contract is aleatory or hazardous when 
the performance of that which is one of its 
objects depends on an uncertain event. It is 
certain when the thing to be done is supposed 
to depend on the will of the party, or when 
in the usual course of events it must happen 
in the manner stipulated. Civil Code La. art. 
1776. 


ALER A DIEU. L Fr. In old practice. 
To be dismissed from court; to go quit. Lit- 
erally, “to go to God.” 


ALER SANS JOUR. In old practice, a phrase 
used to indicate the final dismissal of a case 
from court without continuance. “To go 
without day.” 


ALEU. Fr. In French feudal law. An allo- 
dial estate, as distinguished from a feudal es- 
tate or benefice. 


ALFET. A cauldron into which boiling wa- 
ter was poured, in which a criminal plunged 
his arm up to the elbow, and there held it 
for some time, as an ordeal. Du Cange. 


ALGARUM MARIS. Probably a corruption 
of Laganum maris, lagan being a right, in the 
middle ages, like jetsam and flotsam, by 
which goods thrown from a vessel in distress 
became the property of the king, or the lord 
on whose shores they were stranded. Spel- 
man; Jacob; Du Cange. 


ALGO. Span. In Spanish law. Property. 
White, Nov. Recop. b. 1, tit. 5, €. 3, § 4. 


ALIA. Lat. Other things. 


ALIA ENORMIA. Other wrongs. The name 
given to a general allegation of injuries caus- 
ed by the defendant with which the plaintiff 
in’ an action of trespass under the common- 
law practice concluded. his declaration. 
Archb. Crim, PI. 694. 


ALIAMENTA. A liberty of passage, open 
way, water-course, etc., for the tenant’s ac- 
commodation. Kitchen. 


ALIAS. Lat. Otherwise; at another time; . 


in another manner; formerly. 


ALIAS DICTUS. “Otherwise called.” This 
phrase (or its shorter and more usual form, 
alias; see Kennedy v. People, 39 N. Y. 245), 
when placed between twò names in a plead- 
ing or other paper indicates that the same 
person is known by both those names. A ficti- 
tious name assumed by a person is colloquial- 
ly termed an “alias.” State v. Melson, 161 


- inal procedure. 
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La. 423, 108 So. 794, 795; Ferguson v. State, 
134 Ala. 63, 32 South. 760, 92 Am. St. Rep. 
17; Turns Y. Com., 6 Mete. (Mass.) 235; Ken- 
nedy v. People, 1 Cow. Cr. Rep. (N. X.) 119. 
One indicted under various names connected 
by the word “alias” may be identified by any 
of them. Harris y. State, 19 Ala. App. 484, 
98 So. 316, 317. 


ALIAS WRIT. A second writ issued in the 
Same cause, where a former writ of the same 
kind had been issued without effect. In such 
case, the language of the second writ is, “We 
command you, as we have before [sicut alias] 
commanded you,” etc. Roberts v. Church, 17 
Conn. 142; Farris v. Walter, 2 Colo. App. 450, 
31 Pac. 231; Ward v. Miller, 143 Ga. 164, 84 
S. E. 480, 482; Carter Coal Co. v. Bates, 127 
Va. 586, 105 S. E. 76, 78. It is used of all 
species of writs. 


ALIBI. Lat. In criminal law. Elsewhere; 
in another place. A term used to express 
that mode of defense to a criminal prosecu- 
tion, where the party accused, in order to 
prove that he could not have committed the 
cerime with which he is charged, offers evi- 
dence to show that he was in another place 
at the time; which is termed setting up an 
alibi. State v. Child, 40 Kan. 482, 20 Pac. 
275; State v. Powers, 72 Vt. 168, 47 Atl. 880; 
Peyton v. State, 54 Neb. 188, 74 N. W. 597; 
State v. Bosworth, 170 Iowa, 329, 152 N. W. 
581, 585; Blackwell v. State, 79 Fla. 709, 86 
So. 224, 227, 15 A. L. R. 465; State v. Sum- 
mers, 96 A. 195, 196, 6 Boyce (Del.) 18; Peo- 
ple v. Schladweiler, 315 Il. 553, 146 N. E. 
525, 527; McCool v. U. 8S. (C. C. A.) 263 F. 
55, 57; Colbeck v. U. S. (C. ©. A.) 10 F.(24d) 
401, 403. An “alibi” is a general traverse of 
the material averment of the indictment that 
the defendant committed the crime charged 
against him. Ragsdale v. State, 12 Ala. App. 
1, 67 So. 783, T87. An “alibi” strictly is not a 
defense though usually called such in crim- 
State v. Norman, 103 Ohio 
St. 541, 134 N. E. 474. Where the state claims 


-the offense was committed at one time and 


place, and the defense is merely that it was 
committed at another time and place, the is- 
sue of alibi is not presented. State v. Ivy 
(Mo. Sup.) 192 S. W. 733, 735. 


ALIEN. n. A foreigner; one born abroad; 
a person resident in one country, but owing 
allegiance to another. In England, one born 
out of the allegiance of the king. In the 
United States, one born out of the jurisdic- 
tion of the United States, and who has not 
been naturalized under their constitution and 
laws. 2 Kent, Comm. 50; Ex parte Dawson, 
3 Bradf. Sur. (N. Y.) 186; Lynch v. Clarke, 
1 Sandf. Ch. (N. Y.) 668; Lyons v. State, 67 
Cal. 380, 7 Pac. 763; Breuer v. Beery, 194 
Iowa, 243, 189 N. W. 717, 718; Ex parte (Ng.) 
Fung Sing (D. C.) 6 F.(2d) 670, 671. 


As to the effect of marriage:on the status’ of wo- 
men, whether they were originally ‘aliens or : ofti- 
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zens of the United States, see 8 USCA: 8$ 9, 368; 
Gorman v. Forty-Second St., M. & St. N. Ave. Ry. 
Co., 208 N. Y. S. 632, 638, 208 App. Div. 214; Dorto 
v. Clark (D. C.) 300 F. 568, 571; Hopkins v. Fach- 
ant, 130 F. 839, 65 C. ©. A. 1; United States v. Cohen 
(C. C. A.) 179 F. 834, 


—Alien amy. In international law. Alien 
friend. An alien who is the subject or citizen 
of a foreign government at peace with our 
own. 


—Alien and Sedition Laws. Acts of congress 
of July 6 and July 14, 1798. See Whart. 
State Tr. 22. 


—Alien enemy. In international law. An 
alien who is the subject or citizen of some 
hostile state or power. See Dyer, 2b; Co. 
Litt. 1290. A person who, by reason of ow- 
ing a permanent or temporary allegiance to a 
hostile power, becomes, in time of war, im- 
pressed with the character of an enemy. See 
1 Kent, Comm. 74; 2 Id, 63; Bell v. Chap- 
man, 10 Johns. (N. Y.) 183; Dorsey v. Brig- 
ham, 177 Ill. 250, 52 N. E. 308, 42 L. R. A. 
809, 69 Am. St. Rep. 228; Russel v. Skip- 
with, 6 Binney (Pa.) 241; Ozbolt v. Lumber- 
men’s Indemnity Exchange (Tex. Civ. App.) 
204 S. W. 252; Taylor v. Albion Lumber Co., 
176 Cal. 347, 168 P. 348, 350, L. R. A. 1918B, 
185; Techt v. Hughes, 186 N. Y. 222, 128 N. 
E. 185, 229, 11 A. L. R. 166; Breuer v. Beery, 
194 Iowa, 243, 189 N. W. 717, 7118; Ex parte 
Graber (D. C.) 247 F. 882, 884; Krachanake 
v. Acme Mfg. Co., 175 N. ©, 435, 95 B. E. 851, 
852, L. R. A. 1918E, 801, Ann. Cas. 1918E, 
340; Miller v. Humphrey (C. C. A.) T F.(2d) 
330, 334; Fritz Schultz, Jr., Co. v. Raimes 
& Co., 164 N. Y. S. 454, 99 Misc. Rep. 626. 
Whether or not a person is an alien enemy 
depends, not on his nationality, but on the 
place in which he voluntarily resides or car- 
ries on business. Porter v. Freudenberg, 
71915] 1 K. B. 857. See, also, Noble v. Great 
American Ins. Co., 194 N. Y. S. 60, 66, 200 
App. Div. 773; Wirtele v. Grand Lodge, A. 
O. U. W., 111 Neb. 302, 196 N. W. 510, 511. 


—Alien friend. A subject or citizen of a for- 
eign state with which we are at peace; an 
alien amy. Techt v. Hughes, 229 N. Y. 222, 
128 N. E. 185, 186, 11 A. L. R. 166. 


—Alien née. An alien born, é, €., a person who 
has been born an alien. : 


ALIEN or ALIENE. ~v. To transfer or make 
over to another; to convey or transfer the 
property of a thing from one person to an- 
other; to alienate. Usually applied to the 
transfer of lands and tenements. Co, Litt. 
118; Cowell. 


Aliena negotia exacto officio geruntur. The 
business of another is to be conducted with 
particular attention.. Jones, Bailm. 83; 
First Nat. Bank of Carlisle v. Graham, 79 
Pa. 118, 21 Am. Rep. 49, 


ALIENATION 


ALIENABLE. Proper to be the subject of 
alienation or transfer. 


ALIENAGE. The condition or state of an 
alien. 


ALIENATE. To convey; to transfer the title 
to property. Co. Litt. 118b. Alien is very 
commonly used in the same sense. 1 Washb. 
Real Prop. 53. ‘ 

“Sell, alienate, and dispone” are the for- 
mal words of transfer in Scotch conveyances 
of heritable property. Bell. ` 

“The term alienate has a technical legal 
meaning, and any transfer of real estate, 
short of a conveyance of the title, is not an 
alienation of the estate. No matter in what 
form the sale may be made, unless the title 
is conveyed to the purchaser, the estate is not 
alienated.” Masters v. Insurance Co., 11 
Barb. (N. Y.) 680. See, also, Nichols & 
Shepard Co, v. Dunnington, 118 Okl. 231, 247 
P. 353, 355; Wiles v. Benton, 111 Neb. 557, 
196 N. W. 903, 904; Blank v. Browne, 216 
N. Y. S. 664, 668, 217 App. Div. 624. To 
“alienate” homestead real estate, as contem- 
plated by Constitution, means to convey or 
transfer the legal title or the beneficial inter- 
est owned and held therein. Norton v. Baya, 
88 Fla. 1, 102 So. 361, 363. 


Alienatio licet prohibeatur, consensu tamen 
omnium, in quorum favorem prohibita est, 
potest fleri, et quilibet potest renunciare juri 
pro se introducto. Although alienation be pro- 
hibited, yet, by the consent of all in whose 
favor it is prohibited, it may take place; for 
it is in the power of any man to renounce a 
law made in his own favor. Co. Litt. 98. 


Alienatio rei prefertur Juri acerescendi. 
Alienation is favored by the law rather than 
accumulation. Co. Litt. 185. 


ALIENATION. In real property law. The 
transfer of the property and possession of 
lands, tenements, or other things, from one 
person to another. Termes de la Ley. It is 
particularly applied to absolute conveyances 
of real property. Conover v. Mutual Ins. Co., 
1 N. Y. 290, 294. The term is inapplicable to 
mortgages. Worthington v. Tipton, 24 N. M. 
89, 172 P. 1048, 1049; Lohman State Bank v. 
Grim, 69 Mont. 444, 222 P. 1052, 1053; Moore 
v. Tillman, 170 Ark. 895, 282 S. W. 9, 11. 

The act by which the title to real estate is 
voluntarily resigned by one person to another 
and accepted by the latter, in the forms pre- 
scribed by law. Cf. In re Whrhardt (U. 8. 
D. C.) 19 F.2d) 406, 407 (bankruptcy »ro- 
ceedings). 

The voluntary and complete transfer from 
one person to another, involving the com- 
plete and absolute exclusion, out of him who 
alienates, of any remaining interest or par- 
ticle of interest, in the thing transmitted; 
the complete transfer of the property and 
possession of.lands, tenements, or other things 
to another. Herring v. Keneipp (Ind. Sup.) 
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102 N. E. 834, 885; Rich v. Doneghey, 71. Ox. 
204, 177 P. 86, 89, 3 A. L. R. 352; Orrell v. 
Bay Mfg. Co., 88 Miss. 800, 36 South. 561, 70 
L. R. A. 881; Burbank v. Insurance Co., 24 
N. H. 558, 57 Am. Dec. 800; United States v. 
Schurz, 102 U. S. 378, 26 L. Ed. 167; Vining 
v. Willis, 40 Kan. 609, 20 Pac. 232; Chouteau 
v. Chouteau, 49 Okl. 105, 152 P. 373, 376 (dis- 
position by will is “alienation”); contra, 
Postlethwaite v. Edson, 102 Kan. 619, 171 P. 
769, 773, L. R. A. 1918D, 983. But leases, 
especially of Indians’ allotted lands, have 
been held to be alienations. Bailey v. King, 
57 OKL 522, 157 P. 763, 764; Ashton v. Noble, 
65 OkL 45, 162 P. 784, 785; Williams v. Hy- 
lan, 215 N. Y. S. 101, 106, 126 Misc. Rep. 807. 


In Medical Jurisprudence 


A generic term denoting the different kinds 
or forms of mental aberration or derangement. 


ALIENATION OF AFFECTIONS. The wrong 
done in a case of alienation of affections con- 
sists in the deprivation of one spouse of the 
right to the aid, comfort, assistance, and so- 
ciety of the other spouse in family -relation- 
ships. Hargraves v. Ballou, 47 R. I. 186, 131 
A. 648, 645; Nieberg v, Cohen, 88 Vt. 281, 92 A. 
214, 217, L. R. A. 1915C, 483, Ann. Cas, 19160, 
476. The gist of an action for alienation of 
the affections of plaiutiff’s husband is the loss 
of conjugal fellowship and aid of the hus- 
band, the loss of consortium being the princi- 
pal fact, and the alienation of affections, mat- 
ter of aggravation. Lupton v. Underwood, 
3 Boyce (Del) 519, 85 A. 965, 973. 


ALIENATION OFFICE. In English practice, 
An office for the recovery of fines levied upon 
writs of covenant and entries. 


Alienation pending a suit is void. 2 P. Wms. 
482; 2 Atk. 174; 3 Atk. 392; 11 Ves. 194; 
Murray v. Ballow, 1 Johns, Ch. (N. YX.) 566, 
580. 


ALIENEE. One to whom an alienation, con- 
veyance, or transfer of property is made. See 
Alienor. 


ALIENI GENERIS. Lat. Of another kind. 3 
P. Wms. 247. 


ALIENI JURIS. Lat. Under the control, or 
subject to the authority, of another person; 
e. g., an infant who is under the authority 
of his father or guardian; a wife under the 
power of her husband. The term is contrast- 
ed with Sui Juris, (q~ v.). 


ALIENIGENA. One of foreign birth; 
alien. 7 Coke, 31. 


an 


ALIENISM. The state, condition, or charac- 
ter of an alien. 2 Kent, Comm. 56, 64, 69. 


ALIENIST. One who has specialized in the 
study of mental diseases. State, v. Reidell, 9 
Houst. (Del.) 470, 14A., 550, 552. 
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ALIENOR. He who makes a grant, transfer 
of title, conveyance, or alienation. Correla- 
tive of alienee. 


ALIENUS. Lat. Another’s; belonging to 
another; the property of another. Alienus 
homo, another’s man, or slave. Inst. 4, 3, pr. 
Aliena res, another’s property. Bract. fol. 13b. 


ALIGNMENT. The act of laying out or ad- 
justing a line. The state of being so laid out 
or adjusted. The ground plan of a railway 
or other road or work as distinguished from 
its profile or gradients. Village of Chester v. 
Leonard, 68 Conn. 495, 87 Atl. 897. An ad- 
jJustment to a line. Harner v. Monongalia 
County Court, 80 W. Va. 626, 92 S. E. 781, 785. 


ALIKE. Similar to another. The term is not 
synonymous with “identical,” which means 
“exactly the same.” Carn v. Moore, 74 Fla. 
TT, 76 So. 337, 340. 


ALIMENT. In Scotch law. To maintain, sup- 
port, provide for; to provide with necessaries. 
AS a noun, maintenance, support; an allow- 
ance from the husband’s estate for the sup- 
port of the wife. Paters, Comp. §§ 845, 850, 
893. , ‘ 
In Civil Law 

Food and other things necessary to the sup- 
port of life; money allowed for the purpose 
of procuring these. Dig. 50. 16, 43. 


In Common Law 


To supply with necessaries, 
cell, 3 Edw. Ch. (N. X.) 194. 


Purcell v. Pur- 


ALIMENTA. Lat. In the civil law. Ali- 
ments; things necessary to sustain life: 
means of support, including food, (cibaria,) 
clothing, (vestitws,) and habitation, (habitatio.) 
Dig. 34, 1, 6. 


ALIMONY. The allowance made to a wife 
out of her husband’s estate for her support, 
either during a matrimonial suit, or at its 
termination, when she proves herself entitled 
to a separate maintenance, and the fact of a 
marriage is established. 

Alimony is an allowance out of the hus- 
band’s estate, made for the support of the wife 
when living separate from him. It is either 
temporary or permanent. Code Ga. 1882, § 
1736 (Civ. Code 1926, § 2975). Davis v. Davis, 
61 Okl. 275, 161 F. 190, 191; Phy v. Phy, 116 
Or. 31, 236 P. 751, 240 P. 237, 240, 42 A. L. R. 
588; Kutchai v. Kutchai, 233 Mich, 569, 207 
N. W. 818, 820. 

The allowance which is made by order of 
court to a woman for her support out of her 
husband’s estate, upon being separated from 
him by divorce, or pending a suit for divorce. 
Pub. St. Mass. 1882, p. 1287. And see Bow- 
man v. Worthington, 24 Ark. 522; Lynde v. 
Lynde, 64 N. J. Eq. 736, 52 Atl. 694, 58 L. R. A. 
471, 97 Am. St. Rep. 692; Collins v. Collins, 
80 N..¥. 1; Stearns v. Stearns, 66 Vt. 187, 
28 Atl. 875, 44 Am. St. Rep..836;. In re Spen- 


93 


cer, 83 Cal. 460, 23 Pac. 395, 17 Am. St. Rep. 
266; Adams v. Storey, 1835 Ill. 448, 26 N. E. 
582, 11 L, R. A. 790, 25 Am. St. Rep. 392. 

A maintenance afforded the wife, where the 
husband refuses to give it, or where his im- 
proper conduct compels her to separate from 
him; a provision for her to continue for their 
joint lives, or so long as they live separate, 
which, on the death of either, or upon their 
mutual consent to Hve together, ceases. Pol- 
ley v. Polley, 97 A. 526, 527, 128 Md. 60. < 


“Alimony,” in its broad sense, means also an 
award for the support of a child or children. Schaf- 
er v. Schafer, 193 N. Y. S. 48, 44, 118 Misc. Rep. 254; 
Brown v. Brown, 222 Mass. 415, 111 N. ©. 42, 43. 

By alimony we understand what is necessary for 
the nourishment, lodging, and support of the per- 
son who claims it. It includes education, when the 
person to whom the alimony is due is a minor. Civ- 


il Code La. art. 230. Floyd v. Floyd, 91 Fla. 910, 108 


So, 896, 898, 


The term is commonly used as equally ap- 
Dlicable to all allowances, whether annual or 
in gross, made to a wife upon a decree in 
divorce. Burrows v. Purple, 107 Mass. 482. 

The matter of alimony is largely regulated 
by statute. 

Alimony pendente lite is that ordered during 
the pendency of a suit. Duss v. Duss, 92 Fla. 
1081, 111 So. 382, 385. Alimony pending an ap- 
peal is “alimony pendente lite.” But an ap- 
plication to enforce a final decree for perma- 
nent alimony pending an appeal is not an ap- 
plication for alimony pendente lite. Robinson 
v. Robinson (N. J. Err. & App.) 92 A. 94, 96, 
L. R. A, 1915B, 1071. 


. Permanent Alimony 


A provision for the: support and mainte- 
nance of a wife out of her husband’s estate, 
during her lifetime, ordered by a court on de- 
ereeing a divorce. Odom v. Odom, 36 Ga. 320; 
In re Spencer, 83 Cal. 460, 28 Pac. 395, 17 Am. 
St. Rep. 266; Lape v. Lape, 99 Ohio St. 148, 
124 N. F. 51, 52,6 A. L. R. 187. 

The award of alimony is essentially a dif- 
ferent thing from a division of the property of 
the parties. Mesler v. Jackson, Circuit Judge, 
188 Mich. 195, 154 N. W. 63, 65; Braecklein v. 
Braecklein, 186 Md. 32, 109 A. 546, 548; John- 
son v. Johnson, 57 Kan. 843, 46 Paec. 700. It 
is not in itself an “estate” in the technical 
sense, and therefore not the separate property 
or estate of the wife. Cizek v. Cizek, 69 Neb. 
797, 99 N. W. 28; Guenther v. Jacobs, 44 Wis. 
354; Romaine v. Chauncey, 60 Hun, 477, 15 
N. Y. Supp. 198; Lynde v. Lynde, 64 N. J. 
Eq. 736, 52 Atl. 694, 58 L. R. A. 471, 97 Am. 
St. Rep. 692; Holbrook v. Comstock, 16 Gray 
(Mass.) 109. But see West v. West, 126 Va. 
696, 101 S. E. 876, 877. 


“Maintenance” and “permanent alimony” are 
synonymous, and constitute an allowance in money 
to be recovered from the one in fault for support 
of innocent party. Phy v. Phy, 116 Or. 31, 236 P. 
Tl, 752, 42 A. L. R. 588. And see Gilbert y, Hay- 
ward, 87 R. I. 308, 92 A, 625: 627. 


ALITER 


Alimony in its strictly legal sonse relates to the 
provistons made pendente lite, and hence the allow- 
ance provided the wife by Civ. Code 8. Dak. § 92, 
is a permanent allowance for maintenance and not 
“permanent alimony.” Warne v. Warne, 36 S. D. 
573, 156 N. W. 60, 62. See, also; Honey v. Honey, 21d 
P. 250, 251, 60 Cal. App. 759. Compare Emerson vV. 
Emerson, 120 Md. 584, 87 A. 1033, 1035 (holding that 
in the absence of statute, in case of -an absolute 
divorce the duty to support ceases and with it the 
right to alimony). 


ALIO INTUITU. Lat. 
under a different aspect. 
151. 

With another view or object; with respect 
to another case or condition. 7 East, 558; 6 
M. & S. 231. See Diverso Intuitu. 


In a different view; 
4 Rob. Adm. & Pr. 


Aliquid conceditur ne injuria remaneat impunita, 
quod alias non concederetur. Something is (will 
be) conceded, to prevent a wrong remaining 
unredressed, which otherwise would not be 
conceded. Co. Litt. 197b. 


ALIQUID POSSESSIONIS ET NIHIL JURIS. 
Somewhat of possession, and nothing of right, 
(but no right) A phrase used by Bracton to 
describe that kind of possession which a per- 
son might have of a thing as a guardian, cred- 
itor, or the like; and also that kind of pos- 
session which was granted for a term of years, 
where nothing could be demanded but the usu- 
fruct. Bract. fols. 39a, 160a. 


Aliquis non debet esse judex in propriâ causa, 
quia non potest esse judex et pars. A person 
ought not to be judge in his own cause, be- 
cause he cannot act as judge and party. Co. 
Litt. 141; 3 Bl. Comm. 59. 


ALIQUOT. Strictly, contained in something 
else an exact number of times. But as applied 
to resulting trusts, “aliquot” is treated as 
meaning fractional. Fox v. Shanley, 94 Conn. 


` 850, 109 A. 249, 251. An “aliquot” part of an 


estate, as used in the rule that in order to 
create a resulting trust where several contrib- 
ute to a purchase it shall appear that the sums 
severally contributed were for an aliquot part 
of an estate, means any definite interest. Hin- 
shaw v. Russell, 280 Ill. 235, 117 N. E. 406, 408. 


ALITER: Otherwise; 
decided. 


as otherwise held or 


Aliud est celare, aliud tacere. To conceal is 
one thing; to be silent is another. Lord 
Mansfield, 3 Burr. 1910. 


Aliud est distinctio, aliud separatio. Distinction 
is one thing; separation is another. It is one 
thing to make things distinct, another thing 
to make them separable. 


Aliud est possidere, aliud esse in possessione. 
It is one thing to possess; it is another to be 
in possession. Hob. 163. 


Aliud est vendere, aliud vendenti consentire. To 
sell is one thing; to consent to a sale (seller) 
is another thing. Dig. 50, 17, 160. 


ALIUD EXAMEN 


ALIUD EXAMEN. A different or foreign 
mode of trial. 1 Hale, Com. Law, 38. 


ALIUNDE. Lat. From another source; from 
elsewhere; from outside. Evidence aliunde 
(i. e., from without the will) may be received 
to explain an ambiguity in a will. -1 Greenl., 
Ev. § 291. - 


ALIVE. A child to be born alive and capable 
of inheriting as a requisite to an estate by 
curtesy need be alive for only a moment of 
time; the word “alive” meaning that the 
child shall be alive and have an independent 
life of its own for some period after birth, 
and, while respiration at birth is evidence of 
such life and existence, proof of respiration 
from actual observation is not necessary to 
establish it, but other indications of life, such 
as the beating of the heart and the pulsation 
of the arteries, may be satisfactory evidence. 
Fleming v. Sexton, 172 N. C. 250, 90 8. E. 247, 
249. Cf. Hydrostatic Test. 


ALL. Collectively, this term designates the 
whole number of particulars, individuals, or 
separate items; distributively, it may be 
equivalent to “each” or “every.” State v. 
Maine Cent. R. Co., 66 Me. 510; Sherburne v. 
Sischo, 143 Mass. 442, 9 N. E. 797; Davis 
Trust Co. v. Price, 77 W. Va. 678, 88 S. E. 
111; State v. Dilworth, 80 Mont. 102, 258 P. 
246, 248; Middleton v. Stone, 168 Ky. 571, 174 
S. W. 6, 8, Ann, Cas. 1917E, 84; Thurlow Co. 
v. U. S, 12 Ct. Cust. App. 275, 276. Or to 
“any.” In re Licenses for Sale of Used Mo- 
tor Vehicles (Iowa) 179 N. W. 609, 611. It 
is a general rather than a universal term, to 
be understood in one sense or the other ac- 
cording to the demands of sound reason. 
Kieffer v. Ehler, 18 Pa. 391; 9 Ves. Jr. 187. 
See Both. 


ALL AND SINGULAR. All without excep- 
tion. A comprehensive term often employed 
in, conveyances, wills, and the like, which in- 
cludes the aggregate or whole and also each 
of the separate items or components. McClas- 
key v. Barr (C. C.) 54 Fed. 798. 


ALL DISABILITY. Under Workmen’s Com- 
pensation Act, § 306, par. (c), being 77 PS § 
518, the term “all disability” includes both to- 
tal and partial disability caused by a perma- 
nent injury to the leg or arm, or resulting 
from or relating to the permanent injury, and 
embraces not only all incapacity to labor, di- 
rectly or indirectly arising from such perma- 
nent injury, but likewise cases of no inca- 
pacity at all. Bausch v. Fidler, 277 Pa. 578, 
121 A. 507, , 


ALL FAULTS. A sale of goods with “all 
faults” covers, in the absence of fraud on the 
part of the vendor, all such faults and de- 
fects as are not inconsistent with the identity 
of the goods as the goods described, Whitney 
v. Boardman, 118 Mass. 242, 
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ALL FOURS. Two cases or decisions which 
are alike in all material respects, and pre- 
cisely similar in all the circumstances affect- 
ing their determination, are said to be or to 
run on “all fours.” 


ALL THE ESTATE. The name given in Eng- 
land to the short clause in a conveyance or 
other assurance which purports to convey 
“all the estate, right, title, interest, claim, 
and demand” of the grantor, lessor, ete., in 
the property dealt with. Dav. Conv. 98. 


ALL THE MEMBERS. The provision of a 
church constitution that “all the members” 
ean discharge their parish priest means that 
all shall have opportunity to participate, but 
not that all members must attend the meet- 
ing or vote in the affirmative for the discharge 
of the priest. Stryjewski v. Panfil, 269 Pa. 
568, 112 A. 764, 765. 


Allegans contraria non est audiendus. One al- 
leging contrary or contradictory things 
(whose statements contradict each other) is 
not to be heard, 4 Inst. 279. Applied to the 
statements of a witness. 


Allegans suam turpitudinem non est audiendus. 
One who alleges his own infamy is not to be 
heard. 4 Inst. 279. 


Allegari non debuit quod probatum non relevat. 
That ought not to be alleged which, if proved, 
is not relevant. 1 Ch. Cas. 45. 


ALLEGATA. In Roman law. A word which 
the emperors formerly signed at the bottom 
of their rescripts and constitutions; under 
other instruments they usually wrote signata 
or testata. Encyc. Lond. 


ALLEGATA ET PROBATA. Lat. Things 
alleged and proved. The allegations made by 


„a party to a suit, and the proof adduced in 


their support. 


Allegatio contra factum non est admittenda. An 
allegation contrary to the deed (or fact) is not 
admissible. 


ALLEGATION. The assertion, declaration, 
or statement of a party to an action, made 
in a pleading, setting out what he expects to 
prove. i 

A material allegation in a pleading is one 
essential to the claim or defense, and which 
could not be stricken from the pleading with- 
out leaving it insufficient. Code Civil Proc. 


Cal. § 463. 
“Allegations” are not synonymous with 
“denials.” Pullen v. Seaboard Trading Co., 


150 N..¥. S. 719, 721, 165 App. Div. 117; De 
Witt v. New York Herald Co., 188 N. Y. S. 
112, 116, 196 App. Div. 417. 


In Ecctesiastical Law 


The statement of the facts intended to be 
relied on in support of the contested. suit. 

In English ecclesiastical practice the word 
seems to designate tle pleading as.a whole; 
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the three pleadings are known as the allega- 
tions; and the defendant’s plea is distin- 
guished as the defensive, or sometimes the 
responsive, allegation, and the complainant’s 
- reply as the rejoining allegation. 


In General 


—Allegation of faculties. A statement made by 
the wife of the property of her husband, in 
order to obtain alimony. Lovett v. Lovett, 11 
Ala, 763; Wright v. Wright, 3 Tex. 168. See 
Faculties. 


ALLEGE. To state, recite, assert, or charge; 
to make an allegation. To affirm, assert, or 
declare, State v. Hostetter (Mo. Sup.) 222 
S. W. 750, 754. : 


ALLEGED. Stated; recited; claimed; as- 
serted; charged. Wiliams v. Hyman- 
Michaels Co. (Mo. App.) 277 S. W. 593, 595; 
Lynn v. Nichols, 202 N. Y. S. 401, 406, 122 
Misc. Rep. 170. 


ALLEGIANCE. The obligation of fidelity 
and obedience which the individual owes to 
the government under which he lives, or to 
his: sovereign in return for the protection he 
receives. It may be an absolute and perma- 
nent obligation, or it may be a qualified and 
temporary one. The citizen or subject owes 
an absolute and permanent allegiance to his 
government or sovereign, or at least until, by 
some open and distinct act, he renounces it 
and becomes a citizen or subject of another 
government or another sovereign. The alien, 
while domiciled in the country, owes a lo- 
cal and temporary allegiance, which continues 
during the period of his residence. Carlisle 
v. U..S., 16 Wall. 154, 21 L. Ed. 426; Jackson 
v. Goodell, 20 Johns. (N. Y.) 191; U. S. v. 
Wong Kim Ark., 169 U. S. 649, 18 Sup. Ct. 
456, 42 L. Ed. 890; Wallace v. Harmstad, 44 
Pa. 501. 

“The tie or ligamen which binds the sub- 
ject [or citizen] to the king [or government] 
in return for that protection which the king 
[or government] affords the subject, [or citi- 
zen.”] 1 Bl. Comm. 366. It consists in “a 
true and faithful obedience of the subject 
due to his sovereign,’ 7 Coke, 4b, and is a 
comparatively modern corruption of ligeance 
(ligeantia), which is derived from liege 
(ligius), meaning absolute or unqualified. It 
signified originally liege fealty, i. e absolute 
and unqualified fealty. 18 L. Q. Rev. 47. 

Allegiance is the obligation of fidelity and 
obedience which every citizen owes to the 
state. Pol. Code Cal. § 55. 

In Norman French. Alleviation; 
redress. Kelham. 


relief; 


Acquired Allegiance 
That binding a citizen who was born an 
alien, but has been naturalized. 
‘Local or Actual Allegiance 


That measure of obedience which is due 
from a subject of one government to another 


king’s dominions, 


ALLIANCE 


government, within whose territory he. is 
temporarily resident. From this are excepted 
foreign sovereigns and thelr. representatives, 
naval and armed forces when permitted to 
remain in or pass through the country or its 
waters. 

Natural Allegiance 


In English law. That kind of allegiance 
which is due from all men born within the 
immediately upon their 
birth, which is intrinsic and perpetual, and 
cannot be divested by any act of their own. 
1 Bl Comm. 369; 2 Kent, Comm. 42. In 
American law. The allegiance due from citi- 
zens of the United States to their native 
country, and also from naturalized citizens, 
and which cannot be renounced without the 


permission of government, to be declared by 


law. 2 Kent, Comm, 48-49. It differs from 
local allegiance, which is temporary only, be- 
ing due from an alien or stranger born for 
so long a time as he continues within the 
sovereign’s dominions and protection. Fost. 
Cr. Law, 184. Natural allegiance is said to be 
due to the king in his political, not his per- 
sonal, capacity; L. R. 17 Q. B. D. 54, quoted 
in U. S. v. Wong Kim Ark, 169 U. S. 663, 18 
Sup. Ct. 456, 42 L. Ed. 890; and so in the 
United States “it is a political obligation” de- 
pending not on ownership of land, but on the 
enjoyment of the protection of government: 
Wallace v. Harmstad, 44 Pa. 492; and it 
“binds the citizen to the observance of all 
laws” of his own sovereign; Adams v. Peo- 
ple, 1 N. Y. 178. 


ALLEGIARE. To defend and clear one’s 
self; to wage one’s own law. 


ALLEGING DIMINUTION. ‘The allegation 
in an appellate court, of some error in a sub- 
ordinate part of the nisi prius record. See 
Diminution. 


ALLEVIARE. L. Lat. In old records. To 
levy or pay an accustomed fine or composi- 
tion; tó redeem by such payment. Cowell 


ALLEY. A narrow way designed for the spe- 
cial accommodation of the property it reach- 
es. Atchison, T. & S. F. Ry. Co. v. City of 
Chanute, 95 Kan. 161, 147 P. 886, 837. In a 
plat or statute concerning cities or towns, it 
means a public way, unless the word “pri- 
vate” is prefixed or the context requires a 
different meaning. Payne v. Godwin, 147 Va.. 
1019, 133 S. Ð. 481, 488; Bellevue Gas & Oil 
Co. v. Carr, 61 Okl. 290, 161 P. 208, 204, 


ALLIANCE. The relation or union between 
persons or families contracted by intermar- 
riage; affinity. 


In International Law 


A union or association of two or more 
states or nations, formed by league or treaty, 
for the joint prosecution of a war, or for their 
mutual assistance and protection in repelling 
hostile attacks, The league or treaty by 


ALLIANCE 


which the association is formed. The act of 
confederating, by league or treaty, for the 
purposes mentioned. 

If the alliance is formed for the purpose of 
mutual aid in the prosecution of a war against 
a common enemy, it is called an “offensive” 
alliance. If it contemplates only the rendi- 
tion of aid and protection in resisting the as- 
sault of a hostile power, it is called a “de- 
fensive” alliance. If it combines both these 
features, it is denominated an alliance “of- 
fensive and defensive.” 

The term is also used in a wider ‘sense, 
embracing unions for objects of common in- 
terest to the contracting parties, as the 
“Holy Alliance” entered into in 1815 by 
. Prussia, Austria and Russia for the purpose 
of counteracting the revolutionary movement 
in the interest of political liberalism. 


ALLISION. The running of one vessel into 
or against another, as distinguished from a 
collision, # €., the running of two vessels 
against each other. But this distinction is 
not very carefully observed. . 


ALLOCATION. An allowance made upon an 
account in the English exchequer. Cowell. 
Placing or adding to'a thing. Encyc. Lond. 


ALLOCATIONE FACIENDA. In old English 
practice. A writ for allowing to an account- 
ant such sums of money as he hath lawfully 
expended in his office; directed to the lord 
treasurer and barons of the exchequer upon 
application made. Jacob. 


ALLOCATO COMITATU. In old English 
practice. In proceedings in outlawry, when 
there were but two county courts holden be- 
tween the delivery of the writ of exigi facias 
to the sheriff and its return, a special esigi 
facias, with an allocato comitatu issued to 
the sheriff in order to complete the proceed- 
ings. See Exigent. 


ALLOCATUR. Lat. It is allowed. A word 
formerly used to denote that a writ or order 
was allowed. 

A word denoting the allowance by a mas- 
ter or prothonotary of a bill referred for his 
consideration, whether touching costs, dam- 
ages, or matter of account. Lee, Dict. 


Special Allocatur 


The special allowance of a writ (particular- 
ly a writ of error) which is required in some 
particular cases. 


ALLOCATUR EXIGENT. A species of writ 
anciently issued in outlawry proceedings, on 
the return of the original writ of exigent. 1 
Tidd, Pr. 128. See Exigent. 


ALLOCUTION. See Allocutus. 


ALLOCUTUS. In criminal procedure, when 
a prisoner is convicted on a trial for treason 
or felony, the court is bound to. demand of 
him what he has to say as to why the court 
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should not proceed to judgment against him; 
this demand is called the “allocutus,” or “al- 
locution,” and is entered on the record. 
Archb. Crim. Pl. 173; State v. Ball, 27 Mo. 
324, 


ALLODARII. Owners of allodial lands. 
Owners of estates as large as a subject may 
have. Co. Litt. 1; Bac. Abr. “Tenure, A. 


ALLODIAL. Free; not holden of any lord 
or superior; owned without obligation of 
vassalage or fealty; the opposite of feudal. 
Barker v. Dayton, 28 Wis. 384; Wallace v. 
Harmstad, 44 Pa. 499. ` 


ALLODIUM. Land held absolutely in one’s 
own right, and not of any lord or superior; 
land not subject to feudal duties or burdens. 

An estate held by absolute ownership, with- 
out recognizing any superior to whom any 
duty is due on account thereof. 1 Washb. 
Real Prop. 16. McCartee v. Orphan Asylum, 
9 Cow, (N. Y.) 511, 18 Am. Dee. 516, 


ALLOGRAPH. A document not written by 
any of the parties thereto; opposed to au- 
tograph. 


ALLONGE. A piece of paper annexed to a 
bill of exchange or promissory note, on which 
to write endorsements for which there is no 
room on the instrument itself. Pardessus, n. 
343; Story, Prom. Notes, §§ 121, 151; Foun- 
tain v. Bookstaver, 141 Ill. 461, 81 N. E. 17; 
Haug v. Riley, 101 Ga. 372, 29 S. E. 44, 40 
L. R. A. 244; Bishop v. Chase, 156 Mo. 158, 
56 S. W. 1080, 79 Am. St. Rep. 515; Clark v. 
Thompson, 194 Ala. 504, 69 So. 925. 


ALLOT. To apportion, distribute; to divide 
property previously held in common among 
those entitled, assigning to each his ratable 
portion, to be held in severalty; to set apart 
specific property, a share of a fund, ete, to a 
distinct party. Glenn v. Glenn, 41 Ala. 582; 
Fort v. Allen, 110 N. ©. 183, 14 S. B. 685; Mil- 
let v. Bilby, 110 Okl. 241, 237 P. 859, 861. 

In the law of corporations, to allot shares, 
debentures, etc., is to appropriate them to 
the applicants or persons whe have applied 
for them; this is generally done by sending 
to each applicant a letter of allotment, in- 
forming him that a certain number of shares 
have been allotted to him. Sweet. 


ALLOTMENT. A share or portion; that 
which is allotted. Partition, apportionment, 
division; the distribution of land under an 
inclosure act, or shares in a publie undertak- 
ing or corporation. The term ordinarily and 
commonly used to describe land held by In- 
dians after allotment, and before the issuance 
of the patent in fee that deprives the land of 
its character as Indian country. Estes v. U. 
S. (C. C. A.) 225 F. 980, 981; “Harris v. Gray- 
son, 90 Okl. 147, 216 P. 446, 449. See Allottee. 


ALLOTMENT CERTIFICATE. A document 
issued to an applicant for shares in a com- 
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pany or public loan announcing the number 
of shares allotted or assigned and the 
amounts and due dates of the calis or differ- 
ent payments to be made on the same. An 
“allotment certificate,” when issued to an en- 
rolled member of the Five Civilized Tribes 
of the Indian Territory, is an adjudication of 
the special tribunal empowered to decide the 
question that the party to whom it issues is 
entitled to the land, and it is a conveyance 
of the right to this title to the allottee. Bow- 
en v. Carter, 42 Okl. 565, 144 P. 170, 173. 


ALLOTMENT NOTE. In English law. A 
writing by a seaman, whereby he makes an 
assignment of part of his wages in favor of his 
wife, father or mother, grandfather or grand- 
mother, brother or sister. Every allotment 
note must be in a form sanctioned by the 
board of trade. The allottee, that is, the per- 
son in whose favor it is made, may recover 
the amount in the county court. Mozley & 
Whitley. 


ALLOTMENT SYSTEM. Designates the prac- 
tice in England of dividing land in small por- 
tions for cultivation by agricultural laborers 
and other cottagers at their leisure, and after 
they have performed their ordinary day’s 
work. Wharton. 


ALLOTMENT WARDEN. By the English 
general inclosure act, 1845, § 108, when an al- 
lotment for the laboring poor of a district has 
been made on an inclosure under the aet, the 
land so allotted is to be under the manage- 
ment of the incumbent and church warden of 
the parish, and two other persons elected by 
the parish, and they are to be styled “the al- 
lotment wardens” of the parish. Sweet. 


ALLOTTEE. One to whom an allotment is 
made, who receives a ratable share under an 
allotment; a person to whom land under an 
‘inclosure act or shares in a public undertak- 
ing are allotted. 

An “allottee,” as the word is used in the 
act of April 21, 1904 (chapter 1402, 33 Stat. 
189-204), is one, generally an Indian, freed- 
man, or adopted citizen of a tribe of Indians, 
to whom a tract of land out of a common hold- 
ing has been given by, or under the supervi- 
sion of, the United States. Lynch v. Frank- 
lin, 37 Ok1. 60, 130 P. 599, 600. The word does 
not include such allottee’s heirs. Bradley vV. 
Goddard, 45 Ok1. 77, 145 P. 409, 410. 


ALLOW. To grant, approve, or permit; as to 
allow an appeal or a marriage; to allow an ac- 
count or claim. Also to give a fit portion out 
of a larger property or fund. -Thurman v. 
Adams, 82 Miss. 204, 33 So. 944; Chamberlain 
v. Putnam, 10 S. Ð. 360, 73 N. W. 201; People 
v. Gilroy, 82 Hun, 500, 31 N. Y. Supp. 776; 
Hinds v. Marmolejo, 60 Cal. 231; Straus v. 
Wanamaker, 175 Pa. 218, 34 A. 652; Doak- 
Riddle-Hamilton Co. v. Raabe, 63 Ind. App. 
250, 114 N. F. 415, 417; In re MecLure’s Es- 
tate, 68 Mont. 556, 220 P. 527, 530. To sanc- 
tion, either directly or indirectly, as opposed 
Bu.Law Dict.(3p Ep.)—T 
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to merely suffering a thing to be done. Peo- 
ple v. Duncan, 22 Cal. App. 480, 134. P. 797, 
798. To acquiesce in. Luckie v. Diamond 
Coal Co., 41 Cal. App. 468, 183 P. 178, 181; 
Curtis & Gartside Co. v. Pigg, 89 Okl. 31, 134 
P. 1125, 1129. To compel. Longren v. Mis- 
souri Pac. Ry. Co., 99 Kan. 757, 163 P. 183, 
184. To permit; Kearns v. Kearns, 107 Pa. 
575; Doty v. Lawson, 14 Fed. 892; 3 H. & C. 
75; to yield; Doty v. Lawson, 14 Fed. 892; to 
suffer, to tolerate; Gregory v. U. S., 17 
Blatchf. 325, Fed. Cas. No. 5,803 ; to fix; Hinds 
v. Marmolejo, 60 Cal. 229; Smith v. Board of 
Com’rs of Washita County, 88 Okl. 436, 183 
P.177. To substitute by way of compensation 
something for another; Glenn v. Glenn, 41 
Ala. 571. It is used as a synonym of intent by 
unlearned persons in wills; it is also used as 
an equivalent of I will; Ramsey v. Hanlon, 
33 Fed. 425. 


ALLOWANCE. A deduction, an average pay- 
ment, a portion assigned or allowed; the act 
of allowing. See Stone v. State, 197 Ala. 293, 
72 So. 586, 587; Sawyer v. U. S. (C. C. A.) 10 
F.(2d) 416, 421. 

As distinguished from a “salary,” which is 
a fixed compensation, decreed by authority 
and for permanence, and is paid at stated in- 
tervals, and depends upon time, and not the 
amount of the services rendered, “allowance” 
is a variable quantity. Blaine County v. Py- 
rah, 32 Idaho, 111, 178 P. 702, 703; Veterans’ 
Welfare Board v. Riley, 188 Cal. 607, 206 P. 
631, 687; Jones v. U. S., 60 Ct. Cl. 552, 564. 

As used in S. Dak. Civ. Code, § 92, author- 
izing an allowance to the wife on divorce, it is 
not synonymous with “alimony” and author- 
izes setting aside specific property. Warne v. 
Warne, 36 8. D. 573, 156 N. W. 60, 62. 


—Allowance pendente lite. In the English 
chancery division, where property which 
forms the subject of proceedings is more than 
sufficient to answer all claims in the pro- 
ceedings, the court may allow to the parties 
interested the whole or part of the income, or 
(in the case of personalty) part of the proper- 
ty itself. St. 15 & 16 Vict. c. 86, § 57; Daniell, 
Ch. Pr. 1070. . 


—Special allowances. In English practice. In 

taxing the costs of an action as between party 

and party, the taxing officer is, in certain cas- 

es, empowered to make special allowances; 

i. e. to allow the party costs which the ordi- 
nary scale does not warrant. Sweet. 


ALLOY. An infcrior or cheaper metal mix- 
ed with gold or silver in manufacturing or 
coining. As respects coining, the amount of 
alloy is fixed by law, and is used to increase 
the hardness and durability of the coin. 

A compound of two or more metals. Trei- 
pbacher-Chemische Werke Gesellschaft mit 
Beschriinkter Haftung v. Roessler & Hass- 
lacher Chemical Co. (C. ©. A.) 219 F. 210, 211. 
A mixture or combination of metals while in 
state of fusion. Pittsburgh Iron & Steel 
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Foundries Co. v. Seaman-Sleeth Co. (D. cy 


236 F. 756, 757; Treibacher Chemische Werke 
Gesellschaft mit Beschrinkter Haftung v. 
Roessler & Hasslacher Chemical Co. (D. C.) 
214 F. 410, 412. 


ALLOYNOUR. L. Fr. 
steals, 
c. 17. 


ALLUVIO MARIS. Lat. Tn the civil and old 
English law. The washing up of the sea; the 
soil thus formed; formation of soil or land 
from the sea; maritime increase. Hale, Anal. 
§ 8. “Alluvio maris is an increase of the land 
adjoining, by the projection of the sea, casting 
up and adding sand and slubb to the adjoining 
land, whereby it is increased, and for the 
most part by insensible degrees.” Hale, de 
Jure Mar. pt. 1, c. 6. 


ALLUVION. That increase of the earth on 
a shore or bank of a river, or to the shore of 
the sea, by the force of the water, as by a cur- 
rent or by waves, which is so gradual that no 
one can judge how much is added at each mo- 
ment of time. Inst. 1, 2, t. 1, § 20. Ang. Wa- 
ter Courses, 53. Jefferis v. East Omaha Land 
Co., 184 U. S, 178, 10 Sup. Ct. 518, 33 L. Ed. 
872; Freeland v. Pennsylvania R. Co., 197 Pa. 
529, 47 A. 745, 58 L. R. A. 206, 80 Am. St. Rep. 
850; State v. Richardson, 72 So. 984, 986, 140 
La. 329. 

The term is chiefly used to signify a grad- 
ual increase of the shore of a running stream, 
produced by deposits from the waters. 

By the common law, alluvion is the addition 
made to land by the washing of the sea, or a 
navigable river or other stream, whenever the 
increase is so gradual that it cannot be per- 
ceived in any one moment of time. Loving- 
ston v. St. Clair County, 64 Ill. 58, 16 Am. 
Rep. 516. 

Alluvion differs from avulsion in this: that 
the latter is sudden and perceptible. St. Clair 
County v. Lovingston, 23 Wall. 46, 23 L. Ed. 
59. See Accretion; Avulsion. 


One who conceals, 
or carries off a thing privately. Britt. 


ALLY. A nation which has entered into an 
alliance with another nation. 1 Kent, Comm. 
69. 

A citizen or subject of one of two or more 
allied nations. Miller v. The Resolution, 2 
Dall. (U. $.) 15, 1 L. Ed. 263; Siemund v. 
Schmidt (Mun. Ct. N. X.) 168 N. Y. S. 935. 


ALMANAC. A publication, in which is re- 
counted the days of the week, month, and 
year, both common and particular, often dis- 
tinguishing the fasts, feasts, terms, etc., from 
the common days by proper marks, pointing 
out also the several changes of the moon, 
tides, eclipses, etc. 


ALMARIA. The archives, or, as they are 


sometimes styled, muniments of a church or 
library. 


ALMESFEQOH. In Saxon law. Alms-fee; 
alms- “money, Otherwise called “Peter-pence.” 
Sowell. ` : 
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ALMOIN. Alms; a tenure of lands by divine 
service. See Frankalmoigne. 


ALMONER. One charged with the distribu- 
tion of alms. The office was first instituted in 
religious houses and although formerly one 
of importance is now in England almost a 
sinecure. 


ALMOXARIFAZGO. In Spanish law. A 
general term, signifying both export and im- 
port duties, as well as excise. 


ALMS. Charitable donations. Any species 
of relief bestowed upon the poor. That which . 
is given by public authority for the relief 
of the poor. 


ALMS FEE. Peter-pence (or Peter’s pence), 
which see. 


ALMSHOUSE. A house for the publicly sup- 
ported paupers of a city or connty. People v. 
City of New York, 36 Hun (N. Y.) 311. In 
England an almshouse is not synonymous 
with a workhouse or poorhouse, being sup- 
ported by private endowment. 

An “almshouse” may be a public institution 
kept up by public revenues, or it may be an 
institution maintained by private endowment 
and contributions, where the indigent, sick, 
and poor are cared for without cost to them- 
selves. State Board of Control v. Buckstegge, 
18 Ariz. 277, 158 P. 837, 839. 


ALNAGER, or ULNAGER. A sworn officer 
of the king whose duty it was to look to the 
assise of woolen cloth made throughout the 
land, and to the putting on the seals for that 
purpose ordained, for which he collected a 
duty called ‘alnage.”’ Cowell; Termes de la 
Ley. 


ALNETUM. In old records, a place where 
alders grow, or a grove of alder trees. Dooms-- 
day Book; Co. Litt. 40. 


ALOD, Alode, Alodes, Alodis. L. Lat. In 
feudal law. Old forms of alodium or allodi- 
um (4. v.). A term used in opposition to feo- 
dum or fief, which means property, the use of 
which was bestowed upon another by the pro- 
prietor, on condition that the grantee should 
perform certain services for the grantor, and 
upon tle failure of which the property should 
revert to the original possessor, See 1 Poll. & 
Maitl. 45. 


ALODIAN. Sometimes used for allodial, but 
not well authorized. Cowell. 


See Allodarii. 


ALONE. Apart from others; singly; sole. 
Salem Capital Fleur Mills Co. v. Water-Ditch 
& Canal Co., 33 Fed. 154, 


ALODIARIIL. 


ALONG. By, on, up to, or over, according to 

the subject-matter and context. Church v. 

Meeker, 34 Conn. 425; Walton v, R. Co., 67 

Mo. 58; ‘Benton v. Horsley, 71 Ga. 619; State 

v. Downes, 79 N. H. 505, 112 A. 246; Sioux 
- Bt Liaw Dior. (8D Eb.) 
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City. Bridge Co. v. Miller (C. ©. A.) 12 F.(2a) 
41, 48. The term does not necessarily mean 
touching at all points; Com. v. Franklin, 133 
Mass. 569; nor. does it necessarily imply con- 
tact, Watts v. City of Winfield, 101 Kan. 470, 
168 P. 319, 321. 


ALSO. Beside; as well as; too. Lindsley v. 
City and County of Denver, 64 Colo, 444, 172 
P. 707, 708. In addition to, State v. Erickson, 
75 Mont, 429, 244 P. 287, 295; Fessenden vV. 
Coombs, 99 A. 817, 116 Me. 49; Irvine v. Ir- 
vine, 69 Or. 187, 186 P. 18, 19. Likewise, or 
in like manner. City of Birmingham v. Col- 
lins, 201 Ala, 479, 78 So. 385; Wilson v. Mat- 
son, 110 Neb. 630, 194 N. W. 735, 736; Cain v. 
Courter (Mo. Sup.) 215 S. W. 17, 19; Sargent 
v. Shumaker, 193 Cal. 122, 223 P. 464, 465. 
The word imports no more than “item” and 
may mean the same as “moreover”; but not 
the same as “in like manner”; Evans vV. 
Knorr, 4 Rawle (Pa.) 68; nor is it synony- 
mous with “other,” City of Ft. Smith v. Gun- 
ter, 154 S. W. 181, 183, 106 Ark. 371. It may 
be (1) the beginning of an entirely different 
sentence, or (2) a copulative carrying on the 
sense of the immediately preceding words in- 
to those immediately succeeding. Stroud, 
Jud. Dict., citing. 1 Jarm. 497 n.; 1 Salk. 239; 
Security State Bank v. Jones, 247 P. 862, 863, 
121 Kan. 396, 


ALT. In Scotch practice. An abbreviation 
of Alter, the other; the opposite party; the 
defender. 1 Broun, 336, note. 


ALTA PRODITIO. L. Lat. 
law. High treason. 4 Bl, 
High Treason. 


ALTA VIA. L. Lat. 
A highway; the highway. 1 Salk. 222. Alta 
via regia; the king’s highway; “the king’s 
high street.” Finch, Law, b. 2, c. 9. 


ALTARAGE. In ecclesiastical law. Offer- 
ings made on the altar; all profits which ac-. 
crue to the priest by means of the altar. Ay- 
liffe, Parerg. 61. 


ALTENHEIM. A German word meaning 
“home for old people.” German Pioneer Ver- 
ein v. Meyer, 63 A. 835, 70 N. J. Eq. 192. 


ALTER. To make a change in; to modify; 
to vary in some degree; to change some of 
the elements or ingredients or details with- 
out substituting an entirely new thing or de- 
stroying the identity of the thing affected. 
Hannibal v. Winchell, 54 Mo. 177; Haynes v. 
State, 15 Ohio St. 455; Davis yv. Campbell, 93 
Towa, 524, 61 N. W. 1053; Sessions v. State, 
115 Ga, 18, 41 S. E. 259. See Alteration; 
Change, 
The other; the opposite party. See Alt. 


In old English 
Comm. 75. See 


Synonyms 
` This term is to be distinguished from its 
synonyms “change” and “amend.” To change 
may import the substitution of an entirely dif- 
ferent thing, while to alter is to operate upon 


In old English law. . 


ALTERATION 


a subject-matter which continues objectively 
the same while modified in some particular. 
If a check ig raised, in respect to its amount, 
it is altered; if a new check is put in its 
place, it is changed. To “amend” implies 
that the modification made in the subject im- 
proves it, which is not necessarily the case 
with an alteration. An amendment always 
involves an alteration, but an alteration does 
not always amend. See Ex parte Woo Jan 
(D. C.) 228 F. 927, 940. 

But “alter” is sometimes used synonymous- 
ly with “change,” Board of Sup’rs of Yavapai 
County v. Stephens, 20 Ariz. 115, 177 P. 261, 
264, and with “enlarge,” City of Jamestown v. 
Pennsylvania Gas Co. (C. ©. A.) 1 F.(2d) 871, 
883. 


ALTERATION. Variation; changing; mak- 
ing different. See Alter. 


“Alteration,” as applied to a building, means a 
substantial. change. Mayer v. Texas Tire & Rubber 
Co. (Tex. Civ. App.) 223 S. W. 874, 875; Cawker v. 
Trimmel, 155 Wis. 108, 143 N. W. 1046, 1047, Ann. Cas. 
1915C, 1005; Kresge v. Maryland Casualty Co., 154 
Wis, 627, 143 N. W. 668, 669. Advertising signs on 
the outer walls of a building are not an ‘‘altera- 
tion” of or addition to the building, which the les- 
see covenants not to make without consent, Em- 
mons v, D. A, Schulte, Inc., 13 Del. Ch, 336, 120 A. 
221, 222. 

Improvements which add to the height or depth 
of a building, or which change, increase, and re- 
pair the interior accommodations thereof, are re- 
pairs or alterations within the meaning of the Me- 
chanic’s Lien Act. Fehr Const. Co. v. Postl Sys- 
tem cf Health Building, 288 Ill, 634, 124 N, E. $15, 
317; Hardwood Interior Co. v. Bull, 24 Cal, App, 129, 
140 P. 702, 703, 

As applied to highways, especially in connection 
with grade crossings, “alteration” is the substitution 
of one way for another. New York Cent. & H. R. 
R. Co. v. Board of Com’rs of Middlesex County, ` 
220 Mass. 569, 108 N. E. 506, 507; Boston & M. R. 
R. v. County Com’rs of Middlesex County, 239 Mass. 
127, 131 N. E. 283, 286; Police Jury of Jackson Par- 
ish, La., v. Tremont & G. Ry. Co., 136 La. 784, 67 So. 
829, 830. 


An alteration is an act done upon the instru- 
ment by which its meaning or language is 
changed. If what is written upon or erased 
from the instrument has no tendency to pro- 
duce this result, or to mislead any person, it 
is not an alteration. Oliver v, Hawley, 5 Neb. — 
444, 

An alteration is said to be material when 
it affects, or may possibly affect, the rights 
of the persons interested in the document. 


A “material alteration” of an instrument is one 
which makes it speak a language different in legal 
effect from that which it originally spoke, or, which 
carries with it some change in the rights, interests, 
or obligations of the parties to the writirg. Mc- 
Intosh v. State, 98 S. E. 555, 556, 23 Ga. App. 513; 
Bank of Moberly v. Meals, 316 Mo. 1158, 295 S W. 
73, 7; Gray v. Williams, 91 Vt, 111, 99 A. 785, 733; 
Commercial Credit Co. v. Giles (Tex. Civ. App.) 207 
S. W. 596, 598; Francen v: Oklahoma Star Oil Co., 
80 Okl. 108, 194 P. 193, 194; Dr. Ward’s Medical Co. 
v. Wolleat, 160 Minn. 21, 199 N. W. 738, 740, 


ALTERATION 


Synonyms 


An act done upon a written instrument, 
which, without destroying the identity of the 
document, introduces some change into its 
terms, meaning, language, or details is an al- 
teration. See U. S. v. Sacks, 42 S. Ct. 38, 39, 
257 U. S. 37, 66 L. Ed. 118; Spencer v. Tripp- 
lett (Tex. Civ. App.) 184 S. W. 712; Moore 
v. First Nat. Bank, 211 Ala. 867, 100 So. 349, 
351; .Crouch v. U. S. (0. ©. A.) 298 F., 437, 439. 
This may be done either by the mutual agree- 
ment of the parties concerned (but this use of 
the word is rather colloquial than technical; 
such an alteration becomes a new agreement, 
superseding the original one; Leake, Cont. 
430), or by a person interested under the writ- 
ing without the consent, or without the knowl- 
edge, of the others. Smith v. Barnes, 51 Mont. 
202, 149 P. 963, 967, Ann. Cas. 1917D, 330; 
Rice v. Jones, 102 Ok1. 30, 225 P. 958, 960; Ed- 
wards v, Thompson, 99 Wash. 188, 169 P. 
827, 328. In either case it is properly denom- 
inated an alteration; but if performed by a 
mere stranger, it is more technically described 
as a spoliation or mutilation. Knox v. Horne 
(Tex. Civ. App.) 200 S. W. 259, 260; Cochran 
v. Nebeker, 48 Ind. 462. The term is not 
properly applied to any change which involves 
the substitution of a practically new docu- 
ment. Kempner y. Simon, 195 N. Y. S. 333, 
334, 119 Misc. Rep. 60. And it should in strict- 
ness be reserved for the designation of changes 
in form or language, and not used with ref- 
erence to modifications in matters of sub- 
stance. The term is also to be distinguished 
from “defacement,” which conveys the idea 
of an obliteration or destruction of marks, 
signs, or characters already existing. An ad- 
dition which does not change or interfere with 
the existing marks or signs, but gives a dif- 
ferent tenor or significance to the whole, may 
be an alteration, but is not a defacement. 
Linney v. State, 6 Tex. 1, 55 Am. Dec. 756. 
Again, in the law of wills, there is a difference 
between revocation and alteration. If what 
is done simply takes away what was given 
before, or a part of it, it is a revocation; 
but if it gives something in addition or in 
substitution, then it is an alteration. Appeal 
of Miles, 68 Conn. 237, 36 Atl. 39, 36 L. R. 
A.176; In re Thorn’s Estate, 183 Cal. 512, 192 
P. 19, 22. 


Alterius circumventio alii non præbet actionem. 
The deceiving of one person does not afford 
an action to another. Dig. 50, 17, 49. 


ALTERNAT. A usage among diplomatists by 
which the rank and places of different powers, 
who have the same right and pretensions to 
precedence, are changed from time to time, 
either in a certain regular order or one deter- 
mined by lot. In drawing up treaties and con- 
ventions, for example, it is the usage of cer- 
tain powers to alternate, both in the preamble 
and the signatures, so that each power occu- 
pies, in the copy intended to be delivered to it, 
the first place. Wheat. Int. Law, § 157, 
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‘ALTERNATIM. I. Lat. Interchangeably. 
Litt. § 371; Townsh. Pl. 37. 
Alternativa petitio non est audienda. An al- 


ternative petition or demand is not to be 
heard. 5 Coke, 40. 


ALTERNATIVE. One or the other of two 
things; giving an option or choice;- allowing 
a choice between two or more things or acts 
to be done. See Malone vy. Meres, 91 Fla. 709, 
109 So. 677, 693. 


ALTERNATIVE CONTRACT. A contract 
whose terms allow of performance by the do- 
ing of either one of several acts at the elec- 
tion of the party from whom performance is 
due. Crane v. Peer, 43 N. J. Eg. 553, 4 Atl. 72. 


ALTERNATIVE OBLIGATION. An obliga- 
tion allowing the obligor to choose which of 
two things he will do, the performance of 
either of which will satisfy the instrument. 
Where the things which form the object of 
the contract are separated by a disjunctive, 
then the obligation is alternative. A promise 
to deliver a certain thing or to pay a specified 
sum of money is an example of this kind 
of obligation. Civil Code La. art. 2066. 


ALTERNATIVE RELIEF. -The term “alter- 
native,” as used in Equity Rule 25 (28 USCA § 
723), allowing relief to be stated and sought in 
alternative forms, means mutually exclusive. 
Boyd v. New York & H. R. Co. (D. C.) 220 F. 
174, 179. 


ALTERNATIVE REMEDY. Where a new 
remedy is created in addition to an existing 
one, they are called “alternative” if only one 
ean be enforced; but if both, “cumulative.” 


ALTERNATIVE WRIT. A writ commanding 
the person against whom it is issued to do a 
specified thing, or show cause to the court why 
he should not be compelled to do it. Allee v. 
McCoy, 2 Marv. (Del.) 465, 36 Atl. 359. Under 
the common-law practice, the first mandamus 
is an alternative writ; 3 Bla. Com. 111; but 
in modern practice this writ is often dispensed 
with and its. place is taken by a rule to show 
cause. See Mandamus. 


ALTERNIS VICIBUS. L. Lat.. By alternate 
turns; at alternate times; alternately. Co. 
Litt, 4a; Shep. Touch. 206. 


ALTERUM NON LAEDERE. Not to injure 
another. This maxim, and two others, kon- 
este vivere, and swum cuique tribuere, (q. v.,) 
are considered by Justinian as fundamental 
principles upon which all the rules of law are 
based. Inst. 1, 1, 3. 


ALTIUS NON TOLLENDI. In the civil law. 
A servitude due by the owner of a house, by 
which he is restrained from building beyond 
a certain height. Dig. 8, 2,4; Sandars, Just. 
Inst, 119. 


ALTIUS TOLLENDI. In the civil law. A 
gervitude which consists in the right, to him 
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who is entitled to it, to build his house as high. 
as he may think proper. In general, however, 
every one enjoys this privilege, unless he is 
restrained by some contrary title. Sandars, 
Just. Inst. 119. 


ALTO ET BASSO. High and low. This 
phrase is applied to an agreement made be- 
tween two contending parties to submit all 
matters in dispute, alto et basso, to arbitra- 
tion. Cowell. 


ALTUM MARE. L. Lat. In old English law. 
The high sea, or seas. Co. Litt. 260b. The 
deep sea. Super altum mare, on the high seas. 
Hob. 212b. 


ALUMNUS. A child which one has nursed ; 
a foster-child. Dig. 40, 2, 14. 

Also a graduate from a school, college, or 
other institution of learning. 


ALVEUS. The bed or channel through which 
the stream flows when it runs within its ordi- 
nary channel. Calvinus, Lex. 

Alveus derelictus, a deserted channel. 
Mackeld. Rom. Law, § 274. 


AMALGAMATION. Union of different races, 
or diverse elements, societies, or corporations, 
so as to form a homogeneous whole or new 
body; interfusion; intermarriage; consoli- 
dation; coalescence; as, the amalgamation of 
stock. Stand. Dict. 

In England it is applied to the merger or 
consolidation of two incorporated companies 
or societies. 

The word has no definite meaning; it in- 
volves the blending of two concerns into one; 
[1904] 2 Ch. 268. 


In the case of the Empire Assurance Corporation, 
(1887,) L. R. 4 Eq. 347, the vice-chancellor said: “It 
is difficult to say what the word ‘amalgamate’ 
means. I confess at this moment I have not the 
least conception of what the full legal effect of the 
word is. We do not find it in any law dictionary, 
or expounded by any competent authority. But I 
am quite sure of this: that the word ‘amalgamate’ 
cannot mean that the execution of a deed shall 
make a man a partner in a firm in which he was 
not a partner before, under conditions of which he 
is in no way cognizant, and which are not the same 
as those contained in the former deed.” But in 
Adams y. Yazoo & M. V. R. Co, 77 Miss. 1%, 24 
South. 200, 211, 60 L. R. A. 38, it is said that the 
term “amalgamation” of corporations is used in 
the English cases in the sense of what is usually 
known in the United States as “merger,” meaning 
the absorption of one corporation by another, so 
that the ahsorbing corporation continues in exist- 
ence, and differs from ‘‘consolidation,” the meaning 
of which is limited to such a union of two or more 
corporations as necessarily results in the creation 
-of a third new corporation. 


AMALPHITAN CODE OR TABLE. A collec- 
tion of sea-laws, compiled about the end of the 
eleventh century, by the people of Amalphi. 
It consists of the laws on maritime subjects, 
which were or had been in force in countries 
bordering on the Mediterranean; and was for 
a long time received as authority in those 


countries. Azuni; Wharton. .It became-a 
part of the law of the sea; The Scotia, 14 
Wall. (U. S.) 170, 20 L. Ed. 822. See Code. 


AMANUENSIS. One who writes on behalf of 
another that which he dictates. 


AMBACTUS. A messenger; a servant sent 
about; one whose services his master hired 
out. Spelman. 


AMBASCIATOR. A person sent about in the 
service of another; a person sent on a service. 
A word of frequent occurrence in the writers 
of the middle ages. Spelman. 


AMBASSADOR. In international law. <A 
public officer, clothed with high diplomatic 
powers, commissioned by a sovereign prince 
or state to transact the international busi- 
ness of his government at the court of the 
country to which he is sent. . 

Ambassador is the commissioner who rep- 
resents one country in the seat of govern- 
ment of another. He is a public minister, 
which, usually, a consul is not. Brown, 

Ambassador is a person sent by one sover- 
eign to another, with authority, by letters 
of credence, to treat on affairs of state. J2- 
cob. 

A distinction was formerly made between 
Ambassadors Extraordinary, who were sent. 
to conduct special business or to remain for 
an indeterminate period, and Ambassadors 
Ordinary, who were seut on permaneut mis- 
sions; but this distinction is no longer ob- 
served. 

Ambassadors are regarded as the personal 
representatives of the head of the state which 
sends them, ond in consequence they are eu- 
titled to special honors, and have special privi- 
leges. The duties of an ambassador arc 
varied; he is the mouthpiece of communica- 
tions from his state to the foreign country; 
he must keep his government informed upon 
all questions of interest to it; he must see 
to the protection of citizens of his country 
resident in the foreign state. A foreign am- 
bassador may authorize suit in our courts 
in the name of his government. Russian Gov- 
ernment v. Lehigh Valley R. Co. (D. C.) 298 
F. 183. See Letter of Credence; Minister. 


AMBER, or AMBRA. In old English law. A 
measure of four bushels. 


AMBIDEXTER. Skillful with both hands; 
one who plays on both sides. Applied an- 
ciently to an attorney who took pay from both 
sides, and subsequently to a juror guilty of 
the same offense. Cowell. 


Ambigua responsio contra proferentem est ac- 
cipienda. An ambiguous answer is to be taker 
against (is not to be construed in favor of) 
him who offers it. 10 Coke, 59, 


Ambiguis casibus semper presumitur pro rege. 
In doubtful cases, the presumption always is 
in behalf of the crown. Lofft, Append. 248. 


AMBIGUITAS 


AMBIGUITAS. Lat. From ambiguus, doubt- 
ful, uncertain, obscure. Ambiguity; uncer- 
tainty of meaning. 

Ambiguitas latens, a latent ambiguity; 
ambiguitas patens, a patent ambiguity. See 
Ambiguity. 


Ambiguitas contra stipulatorem est. Doubtful 
words will be construed most strongly against 
the party using them. 


Ambiguitas veborum latens verificatione sup- 
pletur; nam .quod ex facto oritur ambiguum 
vorificatione facti tollitur. A latent ambiguity 
in the language may be removed by evidence; 
for whatever ambiguity arises from an ex- 
trinsic fact may be explained by extrinsic 
evidence. Bac. Max. Reg. 23. Said to be “an 
unprofitable subtlety; inadequate and unin- 
structive.” Prof. J. B. Thayer in 6 Harv. 
L. 417, 


Ambiguitas verborum patens nulla verificatione 
excluditur. A patent ambiguity cannot be 
cleared up by extrinsic evidence (or is never 


holpen by averment). Lofft, 249; Bacon, 
Max. 25. 
AMBIGUITY. Doubtfulness; doubleness of 


meaning ; indistinctness or certainty of mean- 
ing of an expression used in a written instru- 
ment. First Nat. Bank v. Hancock Ware- 
house Co., 142 Ga. 99, 82 S. E. 481, 483; Mce- 
Creary v. Acton, 29 Ga. App. 162, 114 S. E. 
230, 231; San Antonio Life Ins. Co. y. Grif- 
fith (Tex. Civ. App.) 185 8. W. 335, 337; 
Nindle v. State Bank, 13 Neb. 245, 13 N. W. 
275; Wllmaker v. Ellmaker, 4 Watts (Pa.) 
89; Kraner v. Halsey, 82 Cal. 209, 22 Pac. 
1137; Ward v. Epsy, 6 Humph. (Tenn.) 447. 

An ambiguity may be either latent or 
patent. It is the former, where the language 
employed is clear and intelligible and sug- 
gests but a single meaning, but some ex- 
trinsic fact or extraneous evidence creates a 
necessity for interpretation or a choice 
among two or more possible meanings. But 
a patent ambiguity is that which appears on 
the face of. the instrument, and arises from 
the defective, obscure, or insensible language 
used. .. Carter y. Holman, 60 Mo. 504; Brown 
v. Guice, 46 Miss. 302; Stokeley vy. Gordon, 
8 Md. 505; Chambers v. Ringstaff, 60 Ala. 
140; Hawkins v. Garland, 76 Va. 152, 44 
Am. Rep. 158; Hand v. Hoffman, 8 N. J. Law, 
71; Ives v. Kimball, 1 Mich. 313; Palmer v. 
Albee, 50 Iowa, 481; Petrie v. Hamilton Col- 
lege, 158 N. Y. 458, 53 N. E. 216; Zilwaukee 
Tp. v. Saginaw Bay City Ry. Co., 213 Mich. 
61, 181 N. W. 37, 39; In re Milliette’s Estate, 
206 N. X. S. 342, 348; 123 Mise. Rep. 745; 
Higinbotham v. Blair, 308 Ill. 568, 139 N. E. 
909, 910; McDougal v. Conn (Tex. Civ. App.) 
195 S. W. 627,635; Harney.v. Wirtz, 30. N.. 
D. 292, 152 N. E. 808, 807; Perkins v. O’Don- 
ald, 77 Fla: 710, 727, 82. So. 401, 404; In re 
Mizener’s. Estate, 262 Pa. 62, 105 A. 46, 485; 
Mirando v; Mirando, 104: Oonn. 318, 132 A: 
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910, 912; Carroll v. Cave Hill Cemetery Co., 
172 Ky. 204, 189 S. W. 186, 190. 


Synonyms 

Ambiguity of language is to be distinguished from 
unintelligibility and inaccuracy, for words cannot 
be said to be ambiguous unless their signification 
seems doubtful and uncertain to persons of compe- 
tent skill and knowledge to understand them. Story, 
Contr, 272. 

The term “ambiguity” does not include mere in- 
accuracy, or such uncertainty as arises from the use 
of peculiar words, or of common words in a pecu- 
liar sense. Wig. Wills, 174; In re Milliette’s Estate, 
206 N. Y. 8. 342, 349, 128 Mise. Rep. 745. ` 

A will is ambiguous only when, after full consid- 
eration, it is determined judicially that no inter- 
pretation can be given to it, In're Altman’s Estate, 
188 N. Y: S. 493, 115 Misc. Rep. 476; In re Gorsch’s 
Estate, 169-N. Y. S. 1064, 103 Misc. Rep, 156 


AMBIGUITY UPON THE FACTUM. An am- 
biguity in relation to the very foundation of 
the instrument itself, as distinguished from 
an ambiguity in regard to the construction of 
its terms. The term is applied, for instance, 
to a doubt as to whether a testator meant a 
particular clause to be a part of the will, or 
whether it was, introduced with his knowl- 
edge, or whether a codicil was meant to re- 
publish a former will, or whether the residu- 
ary clause was accidentally omitted, Eafher- 
ly v. Eatherly, 1 Cold. (Tenn.) 461, 465, 78 
Am. Dec. 499. 


Ambiguum pactum contra venditorem inter- 
pretandum est. An ambiguous contract is to 
be interpreted against the seller, 


Ambiguum placitum interpretari debet contra 
proferentem. An ambiguous plea ought to be 
interpreted against the party pleading it. Co. 
Litt. 3030. 


AMBIT. A boundary line, as going around a 
place; an exterior or inclosing line or limit. 
Ellicott v. Pearl, 10 Pet. (U. S.) 412, 442, 9 ` 
L. Ed. 475.. 

The limits or circumference of a power or 
jurisdiction; the line circumscribing any sub- 
ject-matter. As to the ambit of a port, see 
Leonis Steamship Co., Ltd., v. Rank, Ltd., 
[1907] 1 K. B. 344, 352; Pyman Bros. v. Drey- 
fus Bros; & Co. [1890] 24 Q. B. D. 152, 155. 


AMBITUS. In the Roman law. A going 
around; a path worn by going around. A 
space of at least two and a half feet in width, 
between neighboring houses, left for the con- 
venience of going around them. Calvin. 

The procuring of a public office by money 
or gifts; the unlawful buying and selling of 
a public office. Inst. 4, 18, 11; Dig. 48, I4.- 


AMBULANCE. A vehicle for the conveyance 
of the sick or wounded. In time of war they 
are considered neutral and must be respected 
by .the belligerents. Oppenheim, Int. L- 126. 


AMBULANCE CHASER. A lawyer or his 
agent who follows up accidents in the streets: 
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and tries to Induce the injured person to sue 
for damages, but not including employees and 
representatives of one charged with tort sent 
to the injured ‘person to make an amicable 
adjustment if possible. Kelley v. Boyne, 239 
Mich. 204, 214 N. W. 316, 318, 53 A. L. R. 273. 
A popular name for one who solicits negli- 
gence cases for an attorney. In re Newell, 
160 N. Y. S. 275, 278, 174 App. Div, 94. See, 
also, Ambulance Chasing. 


AMBULANCE CHASING. A term deserip- 
tive of the practice of some attorneys, on 
hearing of a personal injury which may have 
been caused by the negligence or wrongful 
act of another, of at once seeking out the in- 
jured person with a view to securing author- 
ity to bring action on account of the injury. 
The practice has been described as in viola- 
tion of the ethics of the legal profession, 
branding those who indulge in it with profes- 
sional infamy. Chunes v. Duluth, W. & P. 
Ry. Co. (D. C.) 298 F. 964. See Weinard v. 
Chicago, M. & St. P. Ry. Co. (D. C.) 298 F. 
OTT. 


Ambulatoria est voluntas defuncti usque ad vitæ 
supremum exitum. The will of a deceased per- 
son is ambulatory until the latest moment of 


life. Dig. 34, 4, 4. 

AMBULATORY. (Lat. ambulare, to walk 
about). Movable; revocable; subject to 
change. 


Ambulatoria voluntas (a changeable will) 
denotes the power which a testator possesses 
of altering his will during his life-time. 
Hattersley v. Bissett, 50 N. J. Eq. 577, 25 Atl. 
332. 

The court of king’s bench in England was 
formerly called an “ambulatory court,” be- 
cause it followed the king’s person, and was 
held sometimes in one place and sometimes 
in another. So, in France, the supreme. court 
or parliament was originally ambulatory. 3 
BL Comm. 38, 39, 41. 

The return of a sheriff has been said to be 
ambulatery until it is filed. Wilmot, J., 3 
Burr. 1644, 


AMBUSH. The noun “ambush” means (1) 
the act of attacking an enemy unexpectedly 
from a concealed station; (2) a concealed 
Station, where troops or enemies lie in wait 
to attack by surprise, an ambuscade; (3) 
troops posted in a concealed place for attack- 
ing by surprise. The verb “ambush” means 
to lie in wait, to surprise, to place in ambush. 
Dale County v. Gunter, 46 Ala. 118, 142, 
referred to in Darneal v. State, 14 Okl. Cr, 
540, 174 P. 290, 292, 1 A. L. R. 638. 


AMELIORATIONS. Betterments; 
ments. 6 Low. Can. 294; 9 Id. 508. 


AMENABLE. Subject to answer to the law; 
accountable; responsible; liable to punish- 
ment. Miller v. Com, 1 Duv. (Ky.) 17; 
Pickelsimer v. Glazener, 173 N. C. 680, 92 S. 
E. T00, TOL 


improve- 


Also means tractable, that may be easily. ` 
led or governed; formerly applied to a wife 
who is governable by her husband. Cowell. 


AMEND. To improve; to make better by 
change or modification. See Alter. 

To correct or rectify or to free from error. 
U. S. v. Dembowski (D. C.) 252 F. 894, 898. 


AMENDE HONORABLE. 


In Old English Law 


A penalty imposed upon a person by way 
of disgrace or infamy, as a punishment for 
any offense, or for the purpose of making 
reparation for any injury done to another, 
as the walking into church in a white sheet, 
with a rope about the neck and a torch in 
the hand, and begging the pardon of God, or 
the king, or any private individual, for some 
delinquency. 

In French Law 


A punishment somewhat similar to this, 
which bore the same name, was common in 
France for offenses against public decency or 
morality. It was abolished by the law of the 
25th of September, 1791; Merlin, Répert. In 
1826 it was re-introduced in cases of sacrilege 
and was finally abolished in 1830. 

In modern usage, an apology. 


AMENDMENT. 
In Practice 


The correction of an error committed in any 
process, pleading, or proceeding at law, or in 
equity, and which is done either of course, or 
by the consent of parties, or upon motion to 
the court in which the proceeding is pend- 
ing. 3 Bl. Comm. 407, 448; 1 Tidd, Pr. 696. 
Hardin v. Boyd, 113 U. S. 756, 5 Sup. Ct. 771, 
28 L. Ed. 1141. An amendment to a plead- 
ing, as distinguished from a “supplemental 
pleading” (q. v.), has reference to facts exist- 
ing at the time of the commencement of the 
action. Fisher v. Bullock, 198 N. Y. 8. 538, 
540, 204 App. Div. 523. 


The office of a “trial amendment” is to supply al- 
legations in 2 pleading after exception thereto has 
been sustained. Cotton v. Thompson (Tex. Civ. 
App.) 159 S. W. 455, 459. 


Any writing made or proposed as an im- 
provement of some principal writing. Ex 
parte Woo Jan (D. C.) 228 F. 927, 941; Couch 
y. Southern Methodist University (Tex. Civ. 
App.) 290 8. W. 256, 260; U. S. v. Munday 
(D. C.) 211 F, 586, 538. 


A broad definition of the word “amendment” 
would include any alteration or change. State v. 
Le Blond, 108 Ohio St. 41, 140 N. E. 491, 494. It may 
be used interchangeably with “revise,” Pierce v. 
Solano County, 62 Cal, App, 465, 217 P. 545, 546, 


tn Legislation 


A modification or alteration proposed to be 
made in a. bill on its passage, or an enacted 
law; also such modification or change when 
made. Brake v. Callison (O. C.) 122 Fed. 722; 
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State v. MacQueen, 82 W. Va. 44, 95 S. E. 
666, 668; State v. Cooney, 70 Mont. 355, 225 
P. 1007, 1009; Aldridge v. Commonwealth, 
192 Ky. 215, 232 S. W. 619. An “amendment” 
merely continues the law or ordinance in its 
changed form; City of Chicago v. American 
Tile & Gravel Roofing Co., 282 I). 587, 118 N. 
E. 730, 731. An amendment, as of a bill, is to 
be distinguished from a “substitute.” In re 
Ross, 86 N. J. Law, 387, 94 A. 304, 306, 

“Amendment” includes additions to, as 
well as corrections of, matters already treat- 
ed, and there is nothing in the context of 
Const. art. 5, providing that Congress shall 
propose amendments, which suggests that it 
was used in a restricted sense. Christian 
Feigenspan, Inc., v. Bodine (D. C.) 264 F. 186, 
190. See, also, State v. Fultou, 99 Ohio St. 
168, 124 N. E. 172, 175. 


AMENDS. A satisfaction given by a wrong- 
doer to the party injured, for a wrong com- 
mitted. 1 Lil. Reg. 81. 


AMENITY. In real property law. Such 
circumstances, in regard to situation, out- 
look, access to a water course, or the like, as 
enhance the pleasantness or desirability of 
an estate for purposes of residence, or con- 
tribute to the pleasure and enjoyment of the 
occupants, rather than to their indispensable 
needs. In England, upon the building of a 
railway or the construction of other public 
works, “amenity damages” may be given for 
the defacement of pleasure grounds, the im- 
pairment of riparian rights, or other destruc- 
tion of or injury to the amenities of the es- 
tate. 

In the law of easements, an “amenity” con- 
sists in restraining the owner from doing 
that with and on his property which, but 
for the grant or covenant, he might lawfully 
have done; sometimes called a “negative 
easement” as distinguished from that class 
of easemeuts which compel the owner to suf- 
fer something to be done on his property by 
another. Equitable Life Assur. Soc. v. Bren- 
nan (Sup.) 24 N. Y. Supp. 784, 788. 


AMENTIA. 
sanity; idiocy. 


In medical jurisprudence, In- 


See Insanity. 


AMERALIUS. L. Lat. A naval commander, 
under the eastern Roman empire, but not of 
the highest rank; the origin, according to 
Spelman, of the modern title and office of 
admiral, Spelman, 


AMERCE. To impose an amercement or fine; 
to punish by a fine or penalty. 


AMERCEMENT. A pecuniary penalty, in 
the nature of a fine, imposed upon a person 
for some fault or misconduct, he being “in 
mercy” for his offense. It was assessed by 
the peers of the delinquent, or the affeerors, 
or imposed arbitrarily. at the discretion of 
the court or the lord. Goodyear 7 v. Sawyer 
(G c.) 17 Fed. 9. 
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The difference between amercements and 
fines is as follows: The latter are certain, 
and are created by some statute; they can 
only be imposed and assessed by courts. of 
record; the former are arbitrarily imposed 
by courts not of record, as courts-leet. 
Termes de la Ley, 40. 

The word “amercement” has long been es- 
pecially used of a mulct or penalty, imposed 
by a court upon its own officers for neglect of 
duty, or failure to pay over moneys collected. 
In particular, the remedy against a sheriff 
for failing to levy an execution or make re- 
turn of proceeds of sale is, in several of the 
states, known as “amercement.” In others, 
the same result is reached by process of at- 
tachment. Abbott. Stansbury v. Mfg. Co., ð 
N. J. Law, 441, 


AMERCEMENT ROYAL. In Great Britain 
a penalty imposed on an officer for a mis- 
demcanor in his office. 


AMERICAN. Pertaining to the western 
hemisphere or in a more restricted sense to 
the United States. See Beardsley v. Select- 
men of Bridgeport, 53 Conn. 498, 3 A. 557, 
55 Am. Rep. 152. It was assumed in Life 
Photo Film Corp. v. Bell, 154 N. Y. S. 763, 
764, 90 Mise. Rep. 469, that the term “Amer- 
ican” ineluded all classes of citizens, native 
and naturalized, irrespective of where they 
originally came from. 


AMERICAN CLAUSE. In marine insurance. 
A proviso in a policy to the effect that, in case 
of any subsequent insurance, the insurer shall 
nevertheless be answerable for the full ex- 
tent of the sum subscribed by him, without 
right to claim contribution from subsequent 
underwriters. American Ins. Co, v. Griswold, 
14 Wend. (N. Y.) 399. 


AMEUBLISSEMENT. In French law. A 
species of agreement which by a fiction gives 
to immovable goods the quality of movable. 
Merl. Répert.; 1 Low. Can. 25, 58. 


AMI; AMY. A friend; as alien ami, an alien 
belonging to a nation at peace with us; 
prochein ami, a next friend suing or defend- 
ing for an infant, married woman, ete, 


AMICABLE. Friendly; mutually forbear- 
ing; agreed or assented to by parties haying 
conflicting interests or a dispute; as opposed 
to hostile or adversary. 


AMICABLE ACTION. In practice. An ac- 
tion between friendly parties. An action 
brought and carried on by the mutual consent 
and arrangement of the parties, in order to 
obtain the judgment of the court on a doubt- 
ful question of law, the facts being usually 
settled by agreement. Lord v. Veazie, 8 How. 
251, 12 L. Ed. 1067. It differs entirely from 
a “Moot” Case (q. v.). Fhe words “arbitra- 
tion” and “amicable lawsuit,” used in an obli- 
gation or agreement between parties; are not 
convertible terms, The former carries with it 
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the idea of settlement by disinterested third 
parties, and the latter by a friendly submis- 
sion of the points in dispute to a judicial tri- 
bunal to be determined in accordance with 
the forms of law. Thompson v. Moulton, 20 
La. Ann. 535. See Case Stated. 


AMICABLE COMPOUNDERS. In Louisiana 
law and practice. “There are two sorts of ar- 
bitrators,—the arbitrators properly so called, 
and the amicable compounders. The arbitra- 
tors ought to determine as judges, agreeably 
to the strictness of law. Amicable compound- 
ers are authorized to abate something of the 
strictness of the law in favor of natural equi- 
ty. Amicable compounders are in other re- 
spects subject to the same rules which are pro- 
vided for the arbitrators by the present title.” 
Civ. Code La. arts. 3109, 3110. 


AMICUS CURIA. Lat. A friend of the 
court. A by-stander (usually a counsellor) 
who interposes and volunteers information up- 
on some matter of law in regard to which the 
judge is doubtful or mistaken, or upon a mat- 
ter of which the court may take judicial cog- 
nizance. Counsel in court frequently act in 
this capacity when they happen to be in pos- 
session of a case which the judge has not seen, 
or does not at the moment remember. The 
Claveresk (C. C. A.) 264 F. 276, 279; In re 
Perry, 83 Ind. App. 456, 148 N. E. 168, 163; 
State v. City of Albuquerque, 31 N. M. 576, 
249 P. 242, 248; Taft v. Northern Transp. Co., 
56 N. H. 416; Birmingham Loan, etc., Co. v. 
Bauk, 100 Ala. 249, 13 South. 945, 46 Am. St. 
Rep. 45; In re Columbia Real Estate Co. (D. 
C.) 101 Fed. 970. 

It is also applied to persons who have no 
right to appear in a suit, but are allowed to 
introduce evidence to protect their own in- 
terests. Bass y. Fontleroy, 11 Tex. 699, 701, 
702. ` 

Leave to file briefs as amicus curie will be 
denied when it does not appear that the appli- 
ceant is interested in any other case that will 
be affected hy the decision and the parties are 
represented by competent counsel, whose con- 
sent has not been secured; Northern Securi- 
ties Co. v. U. S., 191 U. S. 555, 24 Sup. Ct. 119, 
48 L. Ed. 299; where many cases are cited in 
the argument. y 


AMIRAL. Fr. In French maritime law, Ad- 
miral. Ord. de la Mar. liv. 1, tit. 1, § 1. 


AMITA. Lat. A paternal sunt. 
on the father’s side. Amita magna. A great- 
aunt ou the father’s side. Amita major, A 
great-great aunt on the father’s side. Amita 
maxima.. A great-great-great aunt, or a 
great-great-grandfather’s sister. Calvinus, 
Lex. 


An aunt 


AMITINUS. The child of a brother or sister; 
a cousin; one who has the same grandfather, 
but different father and mother. Calvinus, 
Lex, 


AMNESTY 


AMITTERE. Lat. In the civil and old Eng- 
lish law. To lose. Hence the old Scotch 
“amitt.” - i 


AMITTERE CURIAM. To lose the court; to 
be deprived of the privilege of attending the 
court. 


AMITTERE LEGEM TERRÆ. To lose the 
protection afforded by the law of the land. 


AMITTERE LIBERAM LEGEM. To lose 
one’s frank-law. A term having the same 
meaning- as amittere legem terre, (q. v.) He 
who lost his law lost the protection extend- 
ed by the law to a freeman, and became sub- 
ject to the same law as thralls or serfs at- 
tached to the land. 

To lose the privilege of giving evidence un- 
der oath in any court; to become infamous; 
and incapable of giving evidence. Glanville 
2. If either party in a wager of battle cried 
“craven” he was condemned amittere liberam 
legem; 3 Bla. Com. 340. 


AMNESTY. A sovercign act of oblivion for 
past acts, granted by a government to all per- 
sons (or to certain persous} who have been 
guilty of crime or delict, generally political 
offenses,—treason, sedition, rebeltion—and 
often conditioned upon their return to obedi- 
ence and duty within a prescribed time. 

A declaration of the person. or persons who 
have newly acquired or recovered the sover- 
eign. power in a state, by which they pardon 
all persons who composed, supported, or obey- 
ed the government which has been over- 
thrown. 

Express amnesty is one granted in direct 
terms, 

Implied amnesty is one which results when 
a treaty of peace is made between contending 
parties. Vattel, 1; 4, c. 2, § 20. 

The word “amnesty” properly belongs to in- 
ternational law, and is applied to treaties of 
peace following a state of war, and signifies 
there the burial in oblivion of the particular 
cause of strife, so that that shall not be again 
a cause for war between the parties; and this 
signification of “amnesty” is fully and poeti- 
cally expressed in the Indian custom of bury- 
ing the hatchet. And so amnesty is applied 
to rebellions which by their magnitude are 
prought within the rules of international law, 
and in which multitudes of men are the sub- 
jects of the clemency of the government: But 
in these cases, and in all cases, it means only 
“oblivion,” and never expresses or implies a 
grant. Knote v. United States, 10 Ct. CL 407. 

The distinction betwecn aninesty and par- 
don is one rather of philological interest than 
of legal importance. But there are incidental 
differences of importance. Amnesty is the 
abolition and forgetfulness of the offense; 
pardon is forgiveness. Kunote v. U. S., 95 U. S. 
149, 152, 24 L. Ed. 442; State v. Blalock, 61 
N. C. 242, 247. The one overlooks offense ; 
the other remits punishment. The first. is 
usually addressed to crimes against the sover- 


AMONG 


eignty of the.state, to political offenses; the 
second condones infractions of the peace of 
the state. Amuesty is usually general, ad- 
dressed to classes or even communities,—a 
legislative act, or under legislation, constitu- 
tional or statutory,—the act of the supreme 
magistrate. Burdick v. United States, 35 S. 
Ct. 267, 271, 236 U. S. 79, 59 L. Ed. 476. 


AMONG. Mingled with or in the same group 
or class. Dwight Mfg. Co. v. Word, 200 Ala. 
221, 75 So. 979, 983; Genung v. Best, 100 N. 
J. Eq. 250, 135 A. 514, 516. Intermingled with. 
“A thing which is among others is intermin- 
gled with them. Commerce among the states 
cannot stop at the external boundary line of 
each state, but may be introduced into the in- 
terior. ” Gibbons v. Ogden, 9 Wheat. 194, 6 

Ed. 23; Ft. Smith & W. R. Co. v. Blevins, 
130 P. 525, 529, 35 OK1. 378. 

Where property is directed by will to be 
distributed among several persons, it cannot 
be all given to one, nor can any of the persons 
be wholly excluded from the distribution. 
Hudson v. Hudson, 6 Munf. (Va.) 352. 

“Among” is sometimes held to be equivalent 
to “between”; Hick’s Estate, 134 Pa. 507, 19 
Atl. 705: Records y. Fields, 155 Mo. 314, 55 
S. W. 102i ;: Senger v. Senger’s Ex’r, 81 Va. 
687; In re Mays’ Estate, 197 Mo, App. 555, 
196 S. W. 1038, 1041. 


AMORTISE. See Amortize. 


AMORTISSEMENT. (Fr.). 
of a debt by a sinking fund. 


AMORTIZATION. An alienation of lands or 
tenements in mortmain. The reduction of the 
property of lands or tenements to mortmain. 

In its modern sense, amortization is the 
operation of paying off bonds, stock, a mort- 
gage, or other indebtedness, commonly of a 
state or corporation, by installments, or by a 
sinking fund. :An “amortization plan” for the 
payment of an indebtedness is one where there 
are partial payments of the principal, and ac- 
crued interest, at stated periods for a definite 
time, at the expiration of which the entire in- 
debtedness will be extinguished. Bystra v. 
Federal Land Bank of Columbia, 82 Fla, 472, 
90 So. 478, 480. 


AMORTIZE. To alien lands in mortmain. 

To destroy, kill, or deaden. Elliott v. U. 
S. (D..C,) 16 Pied) ° 164, 165. See Amortiza- 
tion, 


The redemption 


AMOTIO. In the civil law. A moving or tak- 
inz‘away. “The slightest amotio is sufficient to 
constitute theft, if the animus furandi be 
clearly established.” 1 Swint. 205. See Amo- 
tion, 


AMOTION. A putting or turning out; dis- 
possession of lands. Ouster is an emotion of 
possession. .8 Bl. Comm. 199, 208. 

A moving or carrying away; the wrongful 
taking: of personal chattels, Archb, Civil PL 
Introd::.e, 2, $ 3. aro} Sle ile vps 
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In Corpo ration Law 


The act of removing an officer, or official 
representative, of a corporation from his office 
or official station, before the end of the term 
for which he was elected or appointed, but 
without depriving him of membership in the 
body corporate. In this last respect the term 
differs from “disfranchisement,” (or expul- 
sion) which imports the removal of a member 
from the corporation itself, and his depriva- 
tion of all rights of membership. White v. 
Brownell, 2 Daly (N. Y.) 356; Richards v. 
Clarksburg, 30 W. Va. 491, 4 S. E. 774. Es- 
pulsion (q. v.) is the usual phrase in reference 
to loss of membership of private corporations. 


AMOUNT. The effect, substance, or result; 
the total or aggregate sum. Hilburn v. Rail- 
road Co., 23 Mont. 229, 58 P. 551; Connelly 
v. Telegraph Co., 100 Va. 51, 40 S, E. 618, 56 
L. R. A. 663, 93 Am. St. Rep. 919; Naylor v. 
Board of Education of Fulton County, 216 Ky. 
766, 288 S. W. 690, 692; Simmons Hardware 
Co. v. City of St. Louis (Mo. Sup.) 192 S. W. 
394, 398; ‘State v. Hill, 40 Nev. 110, 160 P. 
772, 774. The sum of principal and interest, 
McCabe v. Cary’s Ex’rs, 135 Va, 428, 1168. E. 
485, 491. But see In re Stoneman (Sur.) 146 
N. Y. S. 172, 175 (interest excluded). See, also, 
Candelaria v. Gutierrez, 28 N. M. 4384, 218 P. 
1037, holding that the “amount of judgment” 
within a statute requiring a bond for super- 
sedeas.does not include interest or costs, ~ 


AMOUNT COVERED. In insurance. The 
amount that is insured, and for which under- 
writers are liable for loss under a policy of in- 
surance. 


AMOUNT IN CONTROVERSY. The damages 
claimed or relief demanded; the amount 
claimed or sued for. Glenwood Light & Water 
Co. v. Mutual Light, Heat & Power Co., 36 
S. Ct. 30, 289 U. S. 121, 60 L. Ed. 174; Lion 
Bonding & Surety Co. v. Karatz, 43 S. Ct. 480, 
262 U. S. 77, 67 L. Ed. 871, rev (C. C. A.) 281 
F. 1021, and Hertz y. Lion Bonding & Surety 
Co. (C. C. A.) 280 F., 540, cert gr Department 
of Trade and Commerce of State of Nebraska 
v. Hertz, 43 S. Ct. 89, 260 U. S. 713, 67 L. Ed. 
477, app dism 43 S. Ct. 90, 260 U. S. 696, 67 
L. Ed. 468, motion den 43 8. Ct. 641, 262 U. S. 
640, 67 L. Ed. 1151, and 43 S. Ct. 701, 262 U.S. 
738, 67 L. Ed, 1206; Smith vy. Giles, 65 Tex. 
341; Barber vy. Kennedy, 18 Minn. 216 (Gil. 
196}; Railroad Co. v. Cunnigan, 95 Tex. 439, 
67 S. W. 888. 


AMOUNT IN DISPUTE. This phrase, as used 
in Const. La, 1921, art. 7, § 10, concerning ju- 
risdiction of Supreme Court, includes the val- 
ue of the thing in contest, where a thing in- 
stead of an amount is in dispute. A. Baldwin 
& Co. v. McCain, 159 La. 966, 106 So. 459, 460. 


AMOUNT OF LOSS. In insurance. The dim- 
inution, destruction, or defeat: of the value of, 
or of the charge upon, :the insured subject to 
the assured, by the direct consequence of ‘the 
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operation of the risk insured against, accord- 
ing to its value in the policy, or in contribu- 
tion for loss, so far as its value is coyered by 
the insurance. 


AMOUNT TO. To reach in the aggregate, to 
rise to or reach by accumulation of particular 
sums or quantities. Peabody v. Forest Pre- 
Serve District of Cook County, 320 Ill. 454, 
151 N. E..271, 274. 


AMOVEAS MANUS. Lat. That you remove 
your hands. After office found, the king was 
entitled to the things forfeited, either lands 
or personal property ; the remedy for a person 
aggrieved was by “petition,” or “monstrans de 
droit,” or “traverses,” to establish his superior 
right. Thereupon a writ issued, quod manus 
domini regis amoveantur. 3 Bl. Comm. 260. 


AMPARO. In Spanish-American law. A doc- 
ument issued to a claimant of land as a pro- 
tection to him, until a survey can be ordered, 
and the title of possession issued by an au- 
thorized commissioner. Trimble v. Smither’s 
Adm’r, 1 Tex. 790. 


AMPLIATION. i 


in the Civil Law 


A deferring of judgment until a cause be 
further examined. Calvin.; Cowell. An or- 
der for the rehearing of a cause on a day ap- 
pointed, for the sake of more ample informa- 
tion. Halifax, Anal. b. 3, c. 18, n. 32. 

In this case, the judges pronounced the word 
amplius, or by writing the letters N, L, for 
non liquet (q. v.), signifying that the cause 
was not clear. It is very similar to the com- 
mon-law practice of entering cur. adv. vult in 
similar cases. 


In French Law 


A duplicate of an acquittance or other in- 
strument. A notary’s copy of acts passed be- 
fore him, delivered to the parties. 


AMPLIUS. In the Roman law. More; fur- 
ther; more time. A word which the prætor 
pronounced in cases where there was any ob- 
scurity in a cause, and the judicés were un- 
certain whether to condemn or acquit; by 
which the case was deferred to a day named. 
Adam, Rom. Ant. 287. 


AMPUTATION OF RIGHT HAND. An an- 
cient punishment for a blow given in a superi- 
or court; or for assaulting a judge sitting 
in the court. 


AMUSEMENT, Pastime; diversion; enjoy- 
ment, ` 


AMY. See Ami; Prochein Ami. 


AN. The English indefinite article. In stat- 


utes and other legal documents, it is equiva-- 


lent to “one” or “any”; it is seldom used to de- 
note plurality. Kaufman y. Superior Court, 
115 Cal. 152, 46 Pac. 904; People v. Ogden, 
8 App. Diy. 464, 40 N. Y. Supp. 827. 


g ANAROHIST 
AN ET JOUR. Fr. 
and a day. 


AN, JOUR, ET WASTE. In -feuđal law. 
Year, day, and waste. A forfeiture of the 
lands to the crown incurred by the felony of 
the tenant, after which time the land escheats 
to the lord. Termes de la Ley, 40. See Year, 
Day, and Waste. 


Year and day; a year 


ANACRISIS. In the civil law. An investiga- 
tion of truth, interrogation of witnesses, and 
inquiry made into any fact, especially by tor- 
ture. 


ANAESTHESIA. In medical jurisprudence. 
(1) Loss of sensation, or insensibility to pain, 
general or local, induced by the administration 
or application of certain drugs such as ether, 
nitrous oxide gas, or cocaine. (2) Defect of 
sensation, or more or less complete insensibil- 
ity to pain, existing in various parts of the 
body as a result of certain diseases of. the 
nervous system. 


ANAGRAPH. A register, inventory, or com- 
mentary. 


ANALOGOUS. As used in patent law, if the 
elements and purposes in one art are related 
and similar to those in another art to such 
extent as to make an appeal to the mind of a 
person having mechanical skill or knowledge 
in the second art, the two arts are said to 
be “analogous.” A. J. Deer Co, v. U. S. Slice 
ing Mach. Co. (C. ©, A.) 21 F.@d) 812, 813. 


ANALOGY. In logic. Identity or similarity 
of proportion. Where there is no precedent 
in point, in cases on the same subject, lawyers 
have recourse to cases on a different subject- 
matter, but governed by the same general 
principle. This is reasoning by . analogy. 
Wharton. E 

The similitude of relations which exist be- 
tween things compared. See Smith v. State, 
63 Ala. 58. . 

“Analogy” does not mean identity, but im- 
plies a difference. Sturm v. Ulrich (C. C. A.) 
10 F.(2d) 9, 1L 


ANALYTICAL JURISPRUDENCE. A the- 
ory and system of jurisprudence wrought out 
neither by inquiring for ethical principles or 
the dictates of the sentiments of justice nor 
by the rules which may be actually in force, 
but by analyzing, classifying and ċomparing 
various legal conceptions. See Jurisprudence. 


ANAPHRODISIA. In medical jurisprudence. 
Impotentia ceundi; frigidity ; incapacity for 
sexual intercourse existing in either man or 
woman, and in the latter case sometimes call- 
ed “dyspareunia.” 


ANARCHIST. One who professes and advo- 
cates the doctrines of anarchy, q. v. And see 
Cerveny v. Chicago Daily News Co., 189 Il. 
345, 28 N. E. 692, 13 L, R. A. 864; United 
States v. Williams, 194 U. 8S. 279, 24 Sup. Ct. 
719, 48 L. Ed. 979. The word “anarchist,” 


ANARCHY 


as used in the immigration statutes, Includes, 
not only persons who advocate the overthrow 
of organized government by force, but also 
those who believe in the absence of govern- 
ment 2s a political ideal, and seek the same 
end through propaganda. U. S. v. Stuppiello 
(D. C.) 260 F. 483; Ex parte Caminita (D. C.) 
291 F. 913, 915. 


ANARCHY. The destruction of government ; 
lawlessness; the absence of all political gov- 
ernment; by extension, confusion in govern- 
ment. See Spies v. People, 122 Il. 1, 253, 12 
N. E. 865, 3 Am. St. Rep. 320; Lewis v. Daily 
News Co., 81 Md. 466, 32 A. 246, 29 L. R. A. 
59; People v. Most, 36 Misc. Rep. 139, 73 N. 
Y. Supp. 220; Von Gerichten v. Seitz, 94 App. 
Div. 180, 87 N. Y. Supp. 968. “Anarchy,” at 
‘its best, pertains to a society made orderly by 
good manners rather than law, in which each 
person. produces according to his powers and 
receives according to his needs, and at its 
worst, the word pertains to a terroristic re- 
sistance of all present government and social 
order. State v. Schleifer, 102 Conn, 708, 130 
A, 184, 188, 


Criminal Anarchy 


The doctrine that organized government 
should be overthrown by force, or by assassi- 
nation of executive officers, or by any unlaw- 
ful means. Penal Law N. Y. § 160 et seq. See 
People v. Gitlow, 183 N. Y. S. 846, 847, 111 
Misc. Rep. 641, and 15 Rep. Am. Bar Assn. 
210. 


ANATHEMA. An ecclesiastical punishment 
by which a person is separated from the body 
of the church, and forbidden all intercourse 
with the members of the same. 

` Jt differs from excommunication, which 
simply. forbids the person excommunicated 
from going into the church and taking the 
communion wW ith the faithful. 


ANATHEMATIZE. To pronounce anathema 
upon; to pronounce accursed by ecclesiastical 


authority; to excommunicate. See Anathe- 
ma, 
ANATOCISM. In the civil law. Repeated or 


doubled interest; compound interest; usury. 
Cod. 4, 82, 1, 30. 


ANCESTOR. One who has preceded another 
in a direct line of descent; a lineal ascendant. 

A former possessor; the person last seised. 
Termes de la Ley; 2 Bl. Comm. 201. 

A deceased person from whom another has 
inherited land. A former possessor. Bailey 
v. Bailey, 25 Mich, 185; McCarthy v. Marsh, 
5 N. X. 275; Springer v. Fortune, 2 Handy, 
(Ohio) 52; Wheatcraft v. Hall, 106 Ohio St. 
21, 188 N. E. 368, 871. In this sense a child 
may be the “ancestor” of his deceased parent, 
or. one brother the “ancestor” of another. 
Wills v. Le Munyon, 90 N. J. Eq. 3538, 107 A, 
159, 161; -Lavery vy. Egan, 143-Mass. 389, 9 
N. E147; Murphy v. Henry, 35 Ind. 450... 
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The term differs from “predecessor,” in that 
it is applied to a natural person and his pro- 
genitors, while the latter is applied also to a 
corporation and those who have held offices 
before those who now fill them. Co. Litt. 780. 
“Ancestor” may embrace both lineals and col- 
laterals, Cornell v. Child, 170 App. Div. 240, 
156 N. Y. S. 449, 452, or both testator and tes- 
tatrix, Pfaffenberger v. Pfaffenberger, 189 
Ind. 507, 127 N. E. 766, 767; it may also be 
limited to mean immediate ancestor, In re 
Simpsou’s Estate (Sur. 144 N. Y. S. 1099, 
1101. - 


ANCESTRAL. Relating to ancestors, or to 
what has been done by them; as homage an- 
cestral (q. v.). 

Derived from ancestors. Ancestral estates 
are such as are transmitted by descent, and 
not by purchase. 4 Kent, Comm. 404. Brown 
v. Whaley, 58 Ohio St. 654, 49 N. E. 479, 65 
Am. St. Rep. T93. Or such as are acquired ei- 
ther by descent or by operation of law. Gray 
v. Chapman, 122 Okl. 130, 243 P. 522, 525. 
Allotments to members of Indian tribes or 
their heirs have been treated as an ancestral 
estate. Whitener v. Moss, 71 OKI. 57, 175 P. 
223; Sims v. Brown, 46 Okl. 767, 149 P. 876, 
877; McDougal v, McKay, 237 U. S. 372, 35 8. 
Ct. 605, 607, 59 L. Ed. 1001. 


Ancestral property is realty which comes to one 
by descent or devise from a now dead ancestor, or 
by a deed of actual gift from a living one; there 
being no other consideration than that of blood ;— 
distinguished from “nonancestral property,” which 
is realty which comes to one in any other way. 
Gray v. Chapman, 122 Ok}. 130, 243 P. 522, 526. 

Under Gen. St. Conn. 1902, § 398 (Gen. St. 1930, § 
4982), an “ancestral estate’ is real estate of the 
intestate, which comes to the distributee by descent, 
gift, or devise from any kinsman. Ward v. Ives, 91 
Conn, 12, 98 A. 337, 389. And see Carter v. Carter, 
129 Ark. 7, 195 S. W. 10, 11. 


ANCHOR. A measure containing ten gallons. 

The instrument used by which a vessel or 
other body is held. See The Lady Franklin, 
2 Low. 220, Fed. Cas: No. 7,984; Walsh v. 
Dock Co., 77 N. Y. 448; Reid v. Ins. Co., 19 
Hun (N. Y.) 284. 


ANCHOR WATCH. A watch, consisting of a 
small number of men, (from one to four,) kept 
constantly on deck while the vessel is riding 
at siugle anchor, to see that the stoppers, 
painters, cables, and buoy-ropes are ready for 
immediate use. The Lady Franklin, 2 Low- 
ell, 220, Fed. Cas. No. 7,984. The lookout in- 
trusted to one or two men when a vessel is at 
anchor. QO’ Hara v. Luckenbach 8S. S. Co., 269 
U. S. 364, 46 S. Ct. 157, 160, 70 L. Ed. 313. 


ANCHORAGE. In English law. .A presta- 
tion or toll for every anchor cast from a ship 
in a port; and sometimes, though there be no 
anchor, Hale, de Jure Mar. pt. 2, c. 6. See 
1 W. Bi, 413 et seq.; 4 Term. 262, 


ANCIENT. Old; that which has ‘existed 
from an indefinitely early period, or which by 
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age alone has acquired certain rights or priv- 
ileges accorded in view of long continuance. 


ANCIENT DEED. A deed 30 years old and 
shown to come from a proper custody and hav- 
ing nothing suspicious about it is an “ancient 
deed” and may be admitted in evidence with- 
out proof of its execution. Havens v. Sea- 
shore Land Co., 47 N. J. Hq. 365, 20 A. 497; 
Davis v. Wood, 161 Mo. 17, 61 S. W. 695. See, 
also, Fronsoe vy. Bushnell (C. C. A.) 251 F. 
850, 853 (deed of bargain and sale 48 years 
old); Chew v. First Presbyterian Church of 
Wilmington, Del. (D. C.) 237 F. 219 (deed more 
than 73 years old). 


ANCIENT DEMESNE. Manors which in the 
time of William the Conqueror were in the 
hands of the crown, and are so recorded in 
the Domesday Book. Fitzh. Nat. Brev. 14, 56; 
Baker v. Wich, 1 Salk. 56.. Tenure in an- 
cient demesne may be pleaded in abatement to 
an action of ejectment. Rust v. Roe, 2 Burr. 
1046. Also a species of copyhold, which dif- 
fers, however, from common copyholds in 
certain privileges, but yet must be convey- 
ed by surrender, according to the custom of 
the manor. There are three sorts: (1) Where 
the lands are held freely by the king’s grant; 
(2) customary freeholds, which are held of a 
Mauor in ancient demesne, but not at the 
lord’s will, although they are conveyed by 
surrender, or deed and admittance; (3) lands 
held by copy of court-roll at the lord’s will, 
denominated copyholds of base tenure. 


ANCIENT DOCUMENTS. 
ings. 


See Ancient Writ- 


ANCIENT HOUSE. One which has stood 
long enough to acquire an easement of sup- 
port against the adjoining land or building. 3 
Kent, Comm. 437; 2 Washb. Real Prop. 74, 76. 
In England this term is applied to houses or 
buildings erected before the time of legal 
memory, (Cooke, Incl, Acts, 35, 109,) that is, 
before the reign of Richard I., although prac- 
tically any house is an ancient messuage if it 
was erected before the time of living memory, 
and its origin cannot be proved to be modern. 


ANCIENT LIGHTS. Lights or windows in a 
house, which have been used in their present 
state, without molestation or interruption, 
for twenty years, and upwards. To these the 
owner of the house has a right by prescription 
or occupancy, so that they cannot be obstruct- 
‘ed or closed by the owner of the adjoining 
land which they may overlook. Wright v. 
Freeman, 5 Har. & J. (Md.) 477; Story v. Odin, 
12 Mass. 160, 7 Am. Dee. 81. 


ANCIENT READINGS. Readings or lectures 
upon the ancient English statutes, formerly 
regarded as of great authority in law. Mitt. 
§ 481; Co. Litt. 280. 


ANCIENT RECORDS. See Ancient Writ- 
ings. 


ANCILLARY ADMINISTRATION 


ANCIENT RENT. The rent reserved at the 
time the lease was made, if the building was 
not then under lease. Orby v. Lord Mohun, 2 
Vern, 542, 


ANCIENT SERJEANT. In English law. 
The eldest of the queen’s serjeants. 


ANCIENT WALL. A wall built to be used, 
and in fact used, as a party-wall, for more 
than twenty years, by the express permission 
and continuous acquiescence of the owners of 
the land on which it stands. Eno v. Del Vec- 
chio, 4 Duer (N. X.) 53, 63. 


ANCIENT WATER COURSE. A water 
course is “ancient” if the channel through 
which it naturally runs has existed from time 
immemorial independent of the quantity- of 
water which it discharges. Earl v. De Hart, 
12 N. J. Eq. 280, 72 Am. Dec. 895. 


ANCIENT WRITINGS. Wills, deeds, or oth- 
er documents upwards of thirty years old. 
These are presumed to be genuine without 
express proof, when coming from the proper 
custody. . Jones v. Scranton Coal Co., 274 Pa. 


. 812, 118 A. 219; Cooper v. Williamson, 191 


Ky. 213, 229 S. W. 707, 709; Magee v. Paul 
(Tex. Civ. App.) 159 S. W. 325, 327. Bonds 
more than 50 years old are admissible as an- 
cient documents, where they are on their face 
free from suspicion as to their authenticity, 
come from the proper source, and are accom- 
panied .by some corroborating evidence. 
Smythe v. Inhabitants of New Providence 
Tp., Union County, N. J. (C. C. A.) 263 F. 481. 
Only the original copy of a deed, not the rec- 
ord copy, can be considered as an ancient 
document, Laclede Land & Improvement Co. 
v. Goodno (Mo. Sup.) 181 S. W. 410, 413. 


ANCIENTS. In English law. Gentlemen of 
the inns of court and chancery. In Gray’s 
Inn the society consists of beuchers, ancients, 
barristers, and students under the bar; and 
here the ancients are of the oldest barristers. 
In the Middle Temple, those who had passed 
their readings used to be termed “ancients.” 
The Inns of Chancery consist of ancients and 
students or clerks; from the ancients a prin- 
cipal or treasurer is chosen yearly. Whar- 
ton. 

The Council of Ancients was the upper 
Chamber of the French legislature under the 
constitution of 1795, consisting of 250, each 
required to be at least forty years old. 


ANCIENTY. LEldership; seniority. Used in 
the statute of Ireland, 14 Hen, VIII. Cowell.- 


ANCILLARY. Aiding; auxiliary; attendant 
upon; subordinate; describing a proceeding 
attendant upon or which aids another proceed- 
ing considered as principal. Steele y. Insur- 
ance Co., 31 App. Div. 389, 52 N. Y. Supp. 373; 
In re Stoddard, 238 N. Y. 147, 144 N. E. 484, 
486. 


ANCILLARY ADMINISTRATION. When a 
decedent leaves property in a foreign state, (a 


ANCILLARY ATTACHMENT 


state other than that of his domicile,) admin- 
istration may be granted in such foreign state 
for the purpose of collecting the assets and 
paying the debts there, and bringing the resi- 
due into the general administration. This is 
ealled “ancillary” (auxiliary, subordinate) ad- 
ministration. Pisano v. Shanley Co., 66 N, J. 
Law, 1, 48 Atl. 618; In re Gable’s Estate, 79 
Iowa, 178, 44 N. W. 352, 9 L. R. A. 218; Steele 
v. Insurance Co., 31 App. Div. 389, 52 N. Y. S. 
373. 


ANCILLARY ATTACHMENT. One sued out 
in aid of an action already brought, its only 
office being to hold the property attached un- 
der it for the satisfaction of the plaintiff's 
demand. Templeton v. Mason, 107 Tenn. 625, 
65 5. W. 25; Southern California Fruit Ex- 
ch. v. Stamm, 9 N. M. 361, 54 Pac. 345. 


ANCILLARY BILL OR SUIT. One growing 
out of and auxiliary to another action or suit, 
either at law or in equity, such as a bill for 
discovery, or a proceeding for the enforce- 
ment of a judgment, or to set aside fraudulent 
transfers of property. Coltrane v. Templeton, 
106 Fed. 370, 45 C. C. A. 328; In re Williams, 
(D. C.) 123 Fed. 321; Claflin v. McDermott 
(C. C.) 12 Fed. 875; Beers v. Equitable Trust 
_ Co. of New York (C. C. A.) 286 F. 883. One 
growing out of a prior suit in the same court, 
dependent upon and instituted for the purpose 
either of impeaching or enforcing the judg- 
ment or decree in a prior suit. Hume v. New 
York (C. C. A.) 255 F. 488, 491. 


ANCILLARY RECEIVER. One appointed in 
aid of, and in subordination to, a foreign re- 
ceiver for purp se of collecting and taking 
charge of assets, as of insolvent corporation, 
in the jurisdiction where he is appointed. in 
re Stoddard, 242 N. Y. 148, 151 N. E. 159, 
164, 45 A. L. R. 622, 


ANCIPITIS USUS. Lat. 
law. Of doubtful use; the use of which is 
doubtful; that may be used. for a civil or 
peaceful, as well as military or warlike, pur- 
pose. Gro. de Jure B. lib. 3, c 1, § 5, subd. 
3; 1 Kent, Comm, 140, 


In international 


AND. A conjunction connecting words or 
phrases expressing the idea that the latter is 
to be added to or taken along with the first. 
Grand Trunk Western Ry. Co. v. Thrift Co., 
€S Ind. App. 198, 116 N. E. 756, 759; Caldwell 
& Co. v. Lea, 152 Tenn. 48, 272 S. W. 715: 
McCaull-Webster Elevator Co. v. Adams, 39 
N. D. 259, 167 N. W. 330, 332, L. R. A. 1918D, 
1086; Burke v. Southern Pac. R. Co. of Cali- 
fornia (D. Ċ.) 222 F. 97, 101. 

It is said to be equivalent to “as well as,” 
Porter v. Moores, 4 Heisk. (Tenn.) 16; “in- 
cluding,” Finch v, Hunter, 148 Ark. 482, 230 
S. W. 553, 554; “and also,” Carter v. Kees- 
ling, 130 Va. 655, 108 8. E. 708, 713. Aaa 

It is sometimes construed as meaning “or,” 
Bay. State Iron Co.. v- Goodall, 39 N. H. 223; 
75 Am. Dec. 219; Land & Lake Ass'n vV. Conk* 
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lin, 170 N. Y. S. 427, 428, 182 App. Div. 546; 
State v. Harwi, 117 Kan. 74, 230 P. 331, 332; 
People v. Emmerson, 302 Ill. 300, 134 N. E. 
707, 710, 21 A. L. R. 686; Baker v. State, 36 
Okl. Cr. 328, 254 P. 512, 513; Gates v. Ken- 
ney, 223 Mich. 187, 193 N. W. 808; State v. 
Circuit Court of Dodge County, 186 N. W. 
732, 734, 176 Wis. 198. 

That the power to change the words is not 
arbitrary, but only to effectuate the inten- 
tion, see Armstrong v. Moran, 1 Bradf. Sur. 
(N. Y.) 314; Rice v. Bennington County Sav. 
Bank, 93 Vt. 493, 108 A. 708, 712; Oklahoma 
Nat. Life Ins. Co. v. Norton, 44 Okl. 783, 145 
P. 1138, 1139; Voight v. Industrial Commis- 
sion, 297 Ill. 109, 130 N. E. 470, 472; In re 
Evans’ Will, 234 N. Y. 42, 186 N. E. 233, 234. 

The character "&e.” has been recognized as 
“sanctioned by age and good use for per- 
haps centuries, and is used even at this day 
in written instruments, in daily transactions, 
and with such frequency that it may be said 
to be a part of our language”; Brown v. 
State, 16 Tex. App. 245. So the abbreviation 
“&e.” . is said to have “been naturalized in 
English for ages,” and was’ constantly used 


“by Lord Coke without a suggestion from any 


quarter that it is not English; Berry v. Os- 
born, 28 N. H. 279. 

The use of the expression “and/or” in a 
contract is permissible and is equivalent to a 
direction that it be construed so as to best ac- 
cord with the equity of the situation, using 
either conjunction, but such usage cannot ap- 
ply to statutes, since the Legislature, in mak- 
ing its laws, must express its own will. State 
v. Dudley, 129 La. 872, 106 So. 364, 365. 


ANDROCHIA. In old English law. 
woman. Fleta, lib, 2, ¢ S7. 


A dairy- 


ANDROGYNUS. ‘A hermaphrodite. 


ANDROLEPSY. The taking by one nation 
of the citizens or subjects of another, in or- 
der to compel the latter to do justice to the 
former. Wolffius, § 1164; Moll. de Jure Mar. 
26. 


ANECIUS. L. Lat. Spelled also esnecius, 
enitius, aneas, encyus, Fr. aisne. The eldest- 
born; the first-born; senior, as contrasted 
with the puis-ne, (younger.) Spelman. 


ANEW. To try a case or issue “anew” or 
“de novo” implies that the case or issue has 
been heard before. Gaiser v. Steele, 25 Idaho, 
412, 137 P. 889, 890. 


ANGARIA. A term used in the Roman law 
to denote a. forced or compulsory service ex- 
acted by the government for public purposes; 


‘as a forced rendition of labor or goods for 


the public service; in. particular, the ‘right 
of a public officer to require the service: of 
vehicles or ships. See Dig. 50, 4, 18, 4. 


In Maritime Law 
A forced service-: (onus): imposed on ‘a: ves- 
sel for public purposes; an impressment of: a 


tti 


vessel.. Loce. de Jure Mar. lib. 1; c. 5, §§ 1-8. 
See Angary, Right Of. 


In Feudal Law 


Any’ troublesome or vexatious ` personal 
service paid by the tenant or villein to his 
lord. : Spelman. 


ANGARY, RIGHT OF. In international law. 
Formerly the right (jus angariæ) claimed by 
a belligerent to seize merchant vessels in the 
harbors of the belligerent and to compel 
them, on payment of freight, to transport 
troops and supplies to a designated port. It 
was frequently exercised by Louis XIV. of 
France, but as a result of specific treaties en- 
tered into by states not to exercise the right, 
it has now come to be abandoned. 2 Opp. 
446. . 

At the present day, the right of a bellig- 
erent to appropriate, either for use, or for 
destruction in case of necessity, neutral prop- 
erty temporarily located in his own territory 
or in that of the other belligerent. The prop- 
erty’ may be of any description whatever, 
provided the appropriation of it be for mili- 
tary or naval purposes. 

Requisition of neutral property is justified 
by military necessity, and accordingly the 
right of angary is a belligerent right, al- 
though the claim of the neutral owner to in- 
demnity properly comes under the law of 
neutrality. 


ANGEL. An ancient English coin, of the 
value of ten shillings sterling. Jacob. 


ANGER. A strong passion of the mind ex- 
cited by real or supposed injuries; not 
synonymous with “heat of passion,” “malice,” 
‘or “rage or resentment,” because these are 
all terms of wider import and may include 
anger as an element or as an incipient stage. 
Chandler v. State, 141 Ind. 106, 39 N. E. 444; 
Hoffman v. State, 97 Wis. 571, 73 N. W. 51; 
Eanes v. State, 10 Tex. App. 421, 446. 

“Passion,” within rule that killing to con- 
stitute first degree murder must not have 
been committed under passion, means the 
same thing as anger. Winton v, State, 151 
Tenn. 177, 268 S. W. 633, 637. The terms are 
also interchangeable within the meaning of a 
statute prohibiting display of deadly weapon 
in rude, angry, and threatening manner. 
People v. Sica, 76 Cal. App. 648, 245 P. 461, 
463. 


ANGILD. In Saxon law. The single value 
of a man or other thing; a single weregild 
(q. v.)}; the compensation of a thing accord- 
ing to its single value or estimation. Spel- 
man. The double gild or compensation was 
called “twigild,” the triple, “trigild,’ ete. Id. 
See Angylde. 

When a crime was committed, before the 
Conquest, the angild was the money compen- 
sation that the person who had been wronged 
was entitled to receive. Maitl, Domesday 
Book & Beyond 274. 


‘ANGLESCHERIA.. In- old English law. 
Englishery ; 


the fact of beling an English- 
man. so ` 


Angliæ jura in omni casu libertatis dant fa- 
vorem. The laws of England in every case of 
liberty are favorable, (favor liberty in all 
eases.) Fortes. c. 42. 


ANGLICE. In English. A term formerly 
used in pleading when a thing is described 
both in Latin and English, inserted immedi- 
ately after the Latin and as an introduction 
of the English translation. 


ANGLING. Under a statute, the act of tak- 
ing or seeking to take fish with a hook and 
line in hand, or rod in hand, or, as applied 
to fishing from a boat, the use of two lines 
with or without a rod. State v. Harvey, 88 
Vt. 358, 92 A. 452, 453. 


ANGLO-INDIAN. An Englishman domiciled 
in the Indian territory of the British crown. 


ANGORA GOAT. A more or less degenerate 


goat, known as the “Cape Angora,” produced 
by breeding the original Angora with the Cape 
Colony goat, whose hair is shown to be dealt 
in, used, and known as mohair, is an “Angora 
goat” within the meaning of that expression 
in Schedule K, par. 305, Tariff Act of 1913 
(Comp. St. § 5291). U. S. v. Beadenkopf Co., 
8 Ct. Cust. App. 283, 284. 


ANGUISH. Great or extreme pain, agony, 
or distress, either of body or mind; but, as 
used in law, particularly mental suffering or 
distress of great intensity. Cook v. Railway 
Co., 19 Mo. App. 334. It is not synonymous 
with inconvenience, annoyance, or harass- 
ment. Western Union Telegraph Co. v. 
Stewart, 16 Ala. App. 502, 79 So. 200, 201. 


ANGYLDE. In Saxon law. The rate fixed 
by law at which certain injuries to person 
or property were to be paid for; in injuries 
to the person, it seems to be equivalent to 
the “were,” i e, the price at which every 
man was valued. It seems also to have been 
the fixed price at which cattle and other 
goods were received as currency, and to have 
been much higher than the market price, or 
ceapgild. Wharton. See Angild. 


ANHLOTE. In old English law. A single 
tribute or tax, paid according to the custom 
of the country as scot and lot. 


ANIENS, or ANIENT. Null, void, of no force 
or effect. Fitzh. Nat. Brev. 214. See An- 
niented. 


ANIMAL. Any animate being which is en- 
dowed with the power of voluntary motion. 
In the language of the law the term includes 
all living creatures not human. State v. 
Wiglesworth, 93 Kan. 610, 144 P. 831; State 
v. Hedrick, 272 Mo. 502, 199 S. W. 192, L. R. 
A. 1918C, 574; Holcomb v. Van Zylen, 174 
Mich, 274, 140 N. W. 521, 44 L. R. A. (N. S.) 


ANIMAL 


607, Ann. Cas. 1915A, 1241 (turkeys and other 
fowls). 

_Domite are those which have been tamed 
by man; domestic. 

Fere nature are those which still retain 
their wild nature. 

Mansuete nature are those gentle or tame 
by nature, such as sheep and cows. 


Animals of a base nature. Animals in which 
a right of property may be acquired by re- 
claiming them from wildness, but which, at 
common law, by reason of their base nature, 
are not regarded as possible subjects of a 
larceny. 3 Inst. 109; 1 Hale, P. C. 511, 512. 

Some animals which are now usually tamed 
come within this class, as dogs and cats; and 
others which, though wild by nature and of- 
ten reclaimed by art and industry, clearly 
fall within the same rule, as bears, foxes, 
apes, monkeys, ferrets, and the like; 1 Hawk. 
Pl. Cr. 33, § 86; 4 Bla. Com. 236; 2 East, Pl. 
Cr. 614. See 1 Wms. Saund. 84, note 2. 


—Domestic animals. “Domestic” as applied to 
animals means tame as distinguished from 
wild ; living in or near the habitations of man 
or by habit or special training in association 
with man. Thurston y. Carter, 112 Me. 361, 
92 A. 295, L. R. A. 19150, 359, Ann. Cas. 
1917A, 389. 


Animalia fera, si facta sint mansueta et ex con- 
suetudine eunt et redeunt, volant et revolant, 
ut cervi, cygni, ete., eo usque nostra sunt, et ita 
intelliguntur quamdiu habuerunt animum rever- 
tendi. Wild animals, if they be made tame, 
and are accustomed to go out and return, 
fly away and fly back, as stags, swans, ete, 
are considered to belong to us so long as they 
have the intention of returning to us. 7 Coke, 
16. 


ANIMO. Lat. With intention, disposition, 
design, will. Quo animo, with what intention. 
Animo cancellandi, with intention to cancel. 
1 Pow. Dev. 603. Furandi, with intention to 
steal. 4 BL Comm. 230; 1 Kent, Comm. 183. 
Lucrandi, with intention to gain or profit. 3 
Kent, Comm. 357. Manendi, with intention to 
remain. 1 Kent, Comm. 76. Morandi, with 
intention to stay, or delay. Republicandi, 
with intention to republish. 1 Pow. Dev. 609. 
Revertendi, with intention to return. 2 BI, 
Comm. 392. Revocandi, with intention to re- 
voke. 1 Pow. Dev. 595. Testandi, with in- 
tention to make a will. See Animus and the 
titles which follow it. 


ANIMO ET CORPORE. By the mind, and by 
the body; by the intention and by the physi- 
eal'act, Dig. 50, 17, 153 ;. Id. 41, 2,3,1; Fleta, 
lib. 5, e. 5, §§ 9, 10. ° 


ANIMO FELONICO. With felonious intent. 
Hob, 134. 


ANIMUS. Lat. Mind; intention; disposi- 
tion; design; will. Animo (q: v.), with the in- 
tention or design. These terms are derived 
from the civil law. ' : ` 
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It is to the in- 
Law always re- 


Animus ad se omne jus ducit. 
tention that all law applies. 
gards the intention. 


ANIMUS CANCELLANDI. The ‘intention of 
destroying or canceling, (applied to wills). 


ANIMUS CAPIENDI. The intention to take 
or capture. 4 C. Rob, Adm. 126, 155. 


ANIMUS DEDICANDI. 
nating or dedicating. 


The intention of do- 


ANIMUS DEFAMANDI. The intention of de- 
faming. The phrase expresses the malicious 
intent which is essential in every case of ver- 
bal injury to render it the subject of an action . 
for libel or slander. 


ANIMUS DERELINQUENDI. The intention 
of abandoning. 4 C. Rob. Adm. 216. Rhodes 
v. Whitehead, 27 Tex. 304, 84 Am. Dec. 681. 


ANIMUS DIFFERENDI. 
obtaining delay. 


ANIMUS DONANDI. The intention of giv- - 
ing. Expressive of the intent to give which is 
necessary to constitute a gift. 


The intention of 


ANIMUS ET FACTUM. To constitute a 
change of domicile, there must be an “animus 
et factum” ; the “factum” being a transfer of 


-the bodily presence, and the “animus” the 


intention of residing permanently or for in- 
definite period. Hayward v. Hayward, 65 
Ind. App. 440, 115 N. E. 966, 970. See Animus 
Manendi. 


ANIMUS ET FACTUS. {Intention and act: 
will and deed. Used to denote those acts 
which beconie effective only when accompan- 
ied by a particular intention. 


ANIMUS FURANDI. The intention to steal. 
Brennon v. Commonwealth, 169 Ky. 815, 185 
S. W. 489, 492; Butts +, Commonwealth, 145 
Va. 800, 133 S. E. 764, 768; Gardner v. State, 
55 N. J. Law, 17, 26 A. 30; State v. Slinger- 
land, 19 Ney. 135, 7 P. 280. A 


Animus hominis est anima scripti. The inten- 
tion of the party is the soul of the instrument. 
9 Bulst. 67; Pitm. Prin. & Sur. 26. In order 
to give life or effect to an instrument, it is es- 
sential to look to the intention of the individ- 
ual who executed it. 


ANIMUS LUCRANDI. 
a gain or profit. 


The intention to make 


ANIMUS MANENDI. The intention of re- 
maining; intention to establish a permanent 
residence. 1 Kent, Comm. 76. _This is the 
point to be settled in determining the domicile 
or residence of a party. Id. 77. See Animus 
et Factum. > 


ANIMUS MORANDI. 
main, or to delay. ; ; 
ANIMUS POSSIDENDI. a The intention of 
possessing. MS 


The intention to re- 
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ANIMUS QUO. The intent with which. 


ANIMUS RECIPIENDI. 
ceiving. 


ANIMUS RECUPERANDI. The intention of 
recovering. Locc. de Jure Mar. lib. 2, c. 4, $ 
10. 


ANIMUS REPUBLICANDI. 
republish, 


The intention of re- 


The intention to 


ANIMUS RESTITUENDI. The intention of 
restoring. Fleta, lib. 3, c. 2, § 3. 


ANIMUS REVERTENDI. The intention of 
returning. A man retains his domicile if he 
leaves it animo revertendi. In re Miller’s Es- 
tate, 3 Rawle (Pa.) 312, 24 Am. Dec. 345; 4 BI. 
Comm, 225; 2 Russ. Crimes, 18; Poph. 42, 52; 
4 Coke, 40. Also, a term employed in the civil 
law, in expressing the rule of ownership in 
tamed animals. 


ANIMUS REVOCANDI. The intention to re- 
voke. 


ANIMUS TESTANDI. An intention to make 
a testament or will. Farr v. Thompson, 1 
Speers (S. C.) 105; In re Harrison’s Will, 183 
N. C. 457, 111 S. E. 867, 868. 


ANKER. A measure containing ten gallons. 


ANN. In Scotch law. Half a year’s stipend, 
over and above what is owing for the incum- 
bency, due to a minister’s relict, or child, or 
next of kin, after his decease. Whishaw, 


ANNA. In East Indian coinage, a piece of 
money, the sixteenth part of a rupee. 


ANNALES. Lat. Annuals; a title formerly 
given to the Year Books. 
` In old records. Yearlings; cattle of the 


first year, Cowell. 


ANNALS. Masses said in the Romish church 
for the space of a year or for any other time, 
either for the soul of a person deceased, or 
for the benefit of a person living, or for both. 
Aylif. Parerg. : 


ANNALY. In Scotch law. To alienate; to 
convey. ` 
ANNATES. In ecclesiastical law. First- 


fruits paid out of spiritual benefices to the 
Pope, so called because the value of oue year’s 
profit was taken as their rate. 


ANNEX. To add to; to unite; to attach one 
thing permanently to another. The word ex- 
presses the idea of joining a smaller or subor- 
dinate thing with another, larger, or of high- 
er importance. Waterbury Lumber & Coal 
Co. v. Asterchinsky, 87 Conn. 316, 87 A. 739, 
740, Ann. Cas. 1916B, 613. To consolidate, as 
school districts. Evans y. Hurlburt, 117 Or. 
274, 243 P. 553, 554. ` 

In the law relating to fixtures, the expres- 
sion “annexed to the freehold” means fasten- 
ed to or connected with it; mere juxtaposi- 


BL.Law Dict. (83D Ep.)—8 


“ 


‘claring them inalienable. 


ANNIVERSARY 


tion, or the laying of an object, however 
heavy, on the freehold, does not amount to 
annexation. Merritt v. Judd, 14 Cal. 64. 


ANNEXATION. The act of attaching, add- 
ing, joining, or uniting one thing to another ; 
generally spoken of the connection of a small- 
er or subordinate thing with a larger or prin- 
cipal thing. The attaching an illustrative or 
auxiliary document to a deposition, pleading, 
deed, etc., is called “annexing” it. So the 
incorporation of newly-acquired territory into 
the national domain, as an integral part there- 
of, is called “annexation,” as in the case of 
the addition of Texas to the United States. 

In the law relating to fixtures: Actual an- 
nexation includes every movement by which 
a chattel can be joined or united to the free- 
hold. Constructive annexation is the union 
of such things as have been holden parcel of 
the realty, but which are not actually annex- 
ed, fixed, or fastened to the freehold. Shep. 
Touch. 469; Amos & F. Fixt. 2. 


In Scotch Law 


The union of lands to the crown, and de- 
Also the appropri- 
ation of tbe churech-lands by the crown, and 
the union of lands lying at a distance from 
the parish church to which they belong, to the 
church of another parish to which they are 
contiguous. 


ANNI ET TEMPORA. Lat. Years and- 
terms. An old title of the Year Books. 


ANNI NUBILES. A woman’s marriageable 
years. The age at which a girl becomes by 
law fit for marriage; the age of twelve. 


ANNICULUS. A child a year old. Calvinus, 
Lex. 


Anniculus trecentesimo sexagesimoquinto die di- 
citur, incipiente plane non exacto die, quia an- 
num civiliter non ad momenta temporum sed ad 
dies numeramur. We call a child a year old on 
the three hundred and sixty-fifth day, when 
the day is fairly begun but not ended, because 
we calculate the civil year not by moments, 
but by days, Dig. 50, 16, 184; Id. 182; Calvin. 


ANNIENTED. Made null, abrogated, frus- 
trated, or brought to nothing. Litt. c. 3, § 741. 
Cf. Aniens. 


ANNIVERSARY. An annual day, in old ec- 
clesiastical law, set apart in memory of a de- 
ceased person. Also called “year day” or 
“mind day.” Spelman. 

As applied to an insurance policy, ‘“anni- 
versary” means yearly recurring date of the 
policy, Mid-Continent Life Ins. Co. v. Skye, 
113 Okl. 184, 240 P. 680, 682, or perhaps the 
date of the delivery thereof, Jefferson Stand- 
ard Life Ins, Co. v. Baker (Tex. Civ. App.) 
260 S. W. 228, 225. And see Coleman v. New 
England Mut. Life Ins, Co., 236 Mass, 552, 
129 N. E, 288, 289. 


ANNO DOMINO 


ANNO DOMINI. In the year of the Lord. 
Commonly abbreviated A. D. The computa- 
tion of time, according to the Christian era, 
dates from the birth of Christ. 

This phrase has become Anglicized by adop- 
tion, so that an indictment or declaration con- 
taining the words “Anno Domini” is not de- 
murrable as not being in the English lan- 
guage. State v. Gilbert, 13 Vt. 647; Hale v. 
Vesper, Smith (N. H.) 283. 


ANNONA. Barley; corn; grain; food; a 
yearly contribution of food, of various kinds, 
for support. 

Annona porcum, acorns; annona frumen- 
tum hordeo admiaxtum, corn and barley mix- 
ed; annona panis, bread without ‘reference to 
the amount. 
Cowell, 

The term is used in the old English law, and 
also in the civil law quite generally, to de- 
note anything contributed by one person to- 
wards the support of another. 


ANNONÆ CIVILES. A species of yearly 
rents issuing out of certain lands, and pay- 
able to certain monasteries. 


ANNOTATIO. In the civil law. The sign- 
manual of the emperor; a rescript of the em- 
peror, signed with his own hand. It is dis- 
tinguished both from a rescript and pragmat- 
ic sanction, in Cod. 4, 59, 1. 


ANNOTATION. A remark, note, or commen- 
tary on some passage of a book, intended to il- 
lustrate its meaning. Webster. 


In the Civil Law 


An imperial rescript (see Rescript) signed 
by the emperor. The answers of the prince 
to questioris put to him by private persons re- 
specting some doubtful point of law. 

Summoning an absentee. Dig. 1, 5. 

The designation of a place of deportation. 
Dig. 32, 1, 3. 


ANNOUNCED. Though mere intimation of 
what decision may or ought to be does not 
amount to announcement of decision, decision 
is “announced,” preventing nonsuit, when 
court’s conclusion on issue tried is made 
known from bench or by any publication, 
oral or written, even if judgment has not 
been rendered. Ex parte Alabama Marble 
Co., 216 Ala. 272, 113 So. 240, 242. 


ANNOYANCE. Discomfort; vexation. It is 
not syhonymous with anguish, inconvenience, 
or harassment. Western Union Telegraph Co. 
v. Stewart, 16 Ala: App. 502, 79 So. 200, 201. 
“Annoyance and inconvenience”. of crossing 
railroad, which jury might consider in con- 
demnation proceedings, relate as much to 
physical as to mental conditions. Chicago, I. 
& L, Ry. Co. v. Ader, 184 Ind. 235, 110 N. E. 
67, 69. An annoyance is an injury to the 
owner or possessor as respects. his dealings 


with or his mode of enjoying his premises. 


. 


Du Cange; Spelman, Gloss. ; 
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Nashville, C. & St. L. Ry. v. Yarbrough, 194 
Ala, 162, 69 So. 582, 585. 


Annua nee debitum judex non separat ipsum. 
A judge (or court) does not divide annuities 
nor debt. 8 Coke, 52; 1 Salk. 36, 65. Debt 
and annuity cannot be divided or apportioned 
by a court. 


ANNUA PENSIONE. An ancient writ to pro- 
vide the king’s chaplain, if he had no prefer- 
ment, with a pension. Reg. Orig. 165, 307. 


ANNUAL. Occurring or recurring once in 
each year; continuing for the period of a 
year; accruing within the space of a year; re- 
lating to or covering the events or affairs of 
a year. State v. McCullough, 3 Nev. 224. 
“Annual” means once a year, but does not 
signify what time in the year. Rolerson v. 
‘Standard Life Ins. Co. (Tex. Civ. App.) 244 
S. W. 845, 846. 


ANNUAL AMOUNT. Under Workmen’s Com- 
pensation Act, providing for a death benefit 
amounting to three times the “annual 
amount” devoted to support of partial de- 
pendents, the term “annual amount” means 
the annual amount of contribution at the rate 
at which deceased was contributing at the 
time of his injury, regardless of whether that 
rate had existed for a year or more or for 
less than a year. Spreckles Sugar Co. v. In- 
dustrial Acc. Commission, 186 Cal. 256, 199 
P. 8. 


ANNUAL ASSAY. An annual trial of the gold 
and silver coins of the United States, to ascer- 
tain whether the standard fineness and weight 
of the coinage is maintained. See Rev. St. 
U. S. § 3547 (81 USCA § 363). 


ANNUAL PENSION. In Scotch law. A year- 
ly profit or rent. ` f 


ANNUAL RENT. In Scotch law. Yearly in- 
terest on a loan of money. 


.ANNUAL SALARY. Yearly salary. Glucks- 


man v. Board of Education of City of New 
York (Mun. Ct. N. Y.) 164 N, Y. S. 351, 358. 


ANNUAL VALUE. The net yearly income de- 
Yivable from a given piece of property; its 
fair rental value for one year, deducting costs 
and expenses; the value of its use for a year. 


ANNUALLY. Yearly; returning every year. 
The meaning of this term, as applied to in- 
terest, is not an undertaking to pay interest 
at the end of one year only, but to pay interest 
at the end of each and every year during a 
period of time, either fixed or contingent. 
Sparhawk v. Wills, 6 Gray (Mass.) 164; Pat- 
terson v. McNeeley, 16 Ohio St. 348; West- 
field v. Westfield, 19 S. Œ. 89; First Nat. Bank 
v. Kirby (Mo. Sup.) 175 S. W. 926, 929. 
The words “per annum” or “a year” ag ap- 
plied to interest, or to a charge on an estate 
as compensation for. care of the widow, are 
not synonymous.with “annually,” but.are used 
‘BusLaw Dior. (3p. Ep.) 
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as a means of fixing rate. Hinson y. Hinson, 
176 N. C. 613, 97 S. Ð. 465. 


ANNUITANT. The recipient of an annuity; 
one who is entitled to an annuity. 


ANNUITIES OF TIENDS. In Scotch law. 
Annuities of tithes; 10s. out of the boll of 
tiend wheat, 8s. out of the boll of beer, less 
out of the boll of rye, oats, and peas, allowed 
to the crown yearly of the tiends not paid to 
the bishops, or set apart for other pious uses. 


ANNUITY. A yearly sum stipulated to be 
paid to another in fee, or for life, or years, 
and chargeable only on the person of the gran- 
tor. Co. Litt. 144b. But the term is often 
used in a broader sense as designating a fixed 
sum, granted or bequeathed, payable periodi- 
eally but not necessarily annually. Wilkin 
v. Board of Com’rs of Oklahoma County, TT 
Okl. 88, 186 P. 474, 475; In re Kohler’s Will, 
183 N. Y. S. 550, 559, 188 App. Div. 8. A legacy 
payable in stated amounts by installments. In 
re Beach’s Estate, 203 N. Y. S. 492, 494, 122 
Misc. Rep. 261. To constitute an “annuity,” 
the becuest must be of a sum certain, which 
does not even include the gift of the interest 
of a fixed and certain sum of money. Moore v. 
Downey, 83 N. J. Fq. 428, 91 A. 116, 117. 

An annuity, which is a yearly payment of a 
certain sum of money, is distinguished from 
an “income,” in that the latter is interest or 
profits to be earned. Grand Rapids Trust Co. 
v. Herbst, 220 Mich. 821, 190 N. W. 250, 252; 
In re Gurnee, 147 N. Y. S. 396, 397, 84 Misc. 
Rep. 324. It is distinguishable also by the 
fact that an annuity, unlike a gift of income, 
_ may be paid out of the principal, where nec- 
essary. Guthrie v. Guthrie’s Ex’r, 168 Ky. 
805, 183 S. W. 221, 226, 

An annuity is diferent from a rent-charge, 
with which it is sometimes confounded, the 
annuity being chargeable on the person mere- 
ly, and so far personalty; while a rent-charge 
is something reserved out of realty, or fixed 
as a burden upon an estate in land. 2 Bl 
Comm. 40; Rolle, Abr. 226; Horton v. Cook, 
10 Watts (Pa.) 127, 86 Am. Dec, 151; Bartos 
v. Skleba, 107 Neb. 293, 185 N. W. 1002, 1003; 
’ In re Kohler, 160 N. Y. S. 669, 674, 96 Misc. 
Rep, 438. 

The contract of annuity is that by which 
one party delivers to another a sum of money, 
and agrees not to reclaim it so long as the 
receiver pays the rent agreed upon. This an- 
nuity may be either perpetual or for life. Civ. 
Code La. arts, 2793, 2794. See Succession of 
Vidalat, 155 La. 1005, 99 So. 801, 802. 

The name of an action, now disused, (L, 
Lat. breve de annuo redditu,) which lay for 
the recovery of an annuity. Reg. Orig. 158b; 
Bract. fol. 203b; 1 Tidd, Pr. 3. 


ANNUITY-TAX. . An impost levied annually 
in Scotland for the maintenance of the min- 
isters of religion. 


ANNUL. To cancel; make void; destroy. 
To abrogate, nullify, or abolish. To annul a 


ANNUS ET DIES 


Judgment or judicial proceeding is to deprive 
it of all force and operation, either ab initio 
or prospectively as to future transactions. 
Wait v. Wait, 4 Barb. (N. Y.) 205; In re Mor- 


Trow’s Estate, 54 Atl. 342, 204 Pa. 484. 


It is not a technical word and there is noth- 
ing which prevents the idea from being ex- 
pressed in equivalent words; Woodson vV. 
Skinner, 22 Mo, 24. 

A suit to “rescind” a contract cannot be dif- 
ferentiated from a suit to “annul” the con- 
tract; the two words being used interchange- 
ably. Vaughn v. Fey, 47 Cal. App. 485, 190 P. 
1041, 1042. 


ANNULMENT OF MARRIAGE. An action or 
proceeding for the annulment of a marriage is 
maintained on the theory that for some cause 
existing at the time of marriage no valid or 
legal marriage ever existed, even though the 
marriage be only voidable at the instance of 
the injured party. Millar v. Millar, 175 Cal. 
797, 167 P. 394, 398, L. R. A. 1918P, 415, Ann. 
Cas. 1918E, 184; Sorenson v. Sorenson, 202 
N. Y. S. 620, 625, 122 Misc. Rep. 196. It is 
therefore distinguishable from an action for 
divorce, which is based on the theory of a val- 
id marriage, for some cause arising after the - 
marriage. Sorenson y. Sorenson, supra. And 
see Kellogg v. Kellogg, 203 N. Y. S. 757, 765, 
122 Mise. Rep. 734. 


ANNULUS. Lat. In old English law. A 
ring; the ring of a door. Per haspam vel 
annulum hostii exterioris; by the hasp or 
ring of the outer door. Fleta, lib. 3. c. 15, § 5. 


ANNULUS ET BACULUS. (Lat. ring and 
staff.) The investiture of a bishop was per 
annulum et baculum, by the prince’s deliver- 
ing to the prelate a ring and pastoral staff, or 
crozier. 1 Bl, Comm. 378; Spelman. 


ANNUM, DIEM, ET VASTUM. 
Day, and Waste. 


ANNUS. Lat. In civil and old English law. 
A year; the period of three hundred and six- 
ty-five days. Dig. 40, 7, 4, 5; Calvin.; Bract. 
fol. 3590, . 


ANNUS DELIBERANDI. In Scotch law. A 
year of deliberating; a year to deliberate. 
The year allowed by law to the heir to delib- 
erate whether he will enter and represent his 
ancestor. It commences on the death of the 
ancestor, unless in the case of a pos.humous 
heir, when the year runs from his birth. Bell. 


ANNUS, DIES, ET VASTUM. In old English 
law. Year, day, and waste. See Year, Day, 
and Waste. 


Annus est mora motus quo suum planeta per- 
volvat circulum. A year is the duration of the 
motion by which a planet revolves through its 
orbit. Dig. 40, 7, 4,5; Calvin.; Bract. 3590. 


ANNUS ET DIES. A year and a day. 


See Year, ~ 


ANNUS LUCTUS 


Annus inceptus pro completo habetur. A year 
begun is held as completed. Tray. Lat. Max, 
45. 


ANNUS LUCTUS. The year of mourning. It 
was a rule among the Romans, and also the 
Danes and Saxons, that widows showd not 
marry infra annum Tuctûs, (within the year of 
mourning.) Code 5, 9, 2; 1 BL Comm. 457. 


ANNUS UTILIS. A year made up of available 
or servicable days. Brissonius; Calvin. In 
the plural, anni utiles signifies the years dur- 
ing which a right can be exercised or a pre- 
scription grow. In prescription, the period of 
incapacity of a minor, ete., was not counted; 
it was no part of the anni utiles. 


ANNUUS REDITUS. A yearly rent; annuity. 
2 Bl. Comm. 41; Reg. Orig. 158b. 


ANOMALOUS. 
usual; 
type. 


ANOMALOUS INDORSER. A stranger to a 
note, who indorses it after its execution and 
delivery but before maturity, and before it 
has been indorsed by the payee. Buck v. 
Hutchins, 45 Minn. 270, 47 N. W. 808. 


ANOMALOUS PLEA. One which is partly 
affirmative and purtly negative, Baldwin v. 
Elizabeth, 42 N. J. Eq. 11, 6 Atl. 275; Potts 
v. Potts (N. J. Ch.) 42 Atl. 1053. 


Irregular; exceptional; un- 
not conforming to rule, method, or 


ANON., AN, A. Abbreviations for anony- 
mous. 


ANONYMOUS. Nameless; wanting a name 
or names. A publication, withholding the 
name of the author, is said to be anonymous. 
An anonymous letter is one that has no name 
sigued. Belk v. State, 102 Tex. Or. R. 561, 278 
S. W. 842. . 

Cases are sometimes reported anonymously, 
i. e€ without giving the names of the parties. 
Abbreviated to “Anon.” 

An anonymous society in the Mexican code 
is one which has no firm name and is desig- 
nated by the particular designation of the ob- 
ject of the undertaking, 


ANOTHER. Additional. Harelson v. South 
San Joaquin Irr. Dist., 20 Cal. App. 324, 128 P. 
1010, 1011. Distinct or different. Hammell 
v. State, 198 Ind. 45, 152 N. E. 161, 163; Hx 
parte Lyman (D. C.) 202 F. 303, 304, 


ANOTHER ACTION PENDING. See Auter 
Action Pendant. 


ANOYSANCE. Annoyance; ; nuisance. 
ell; Kelham. 


ANSEL, ANSUL, or AUNCEL. In old Eng- 
lish law. An ancient mode of weighing by 
hanging scales or hooks at either end of a 
beam or staff, which, being lifted with one’s 
finger or hand by the middle, showed the equal- 
ity or difference between the. weight. at: one 


Cow- 


_ sort of pleading filed by defendant. 
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end and the thing weighed at the. other. 
Termes de la Ley, 66. 


ANSWER. 
In Pleading 


Any pleading setting up matters of fact by 
way of defense. In chancery pleading, the 
term denotes a defense in writing, made by a 
defeudant to the allegations contained in a bill 
or information filed by the plaintiff against 
hiin. 

Iu pleading, under the Codes of Civil Pro- 
cedure, the answer is the formal written state- 
ment made by a defendant setting forth the 
grounds of his defense; corresponding to 
what, in actions under the common-law prac- 
tice is called the “plea.” But as used in a stat- 
ute providing that defendant must appear and 
answer the petition, “answer” refers to any 
State ex 
rel. Oliver Hast Auction Co. v. Grimm, 197 Mo. 
App. 566, 196 S. W. 1019, 1021; Central Deep 
Creek Orchard Co. v. ©. C. Taft Co., 34 Idaho, 
458, 202 P. 1062, 1063; Arnold v. Pike (Tex. 
Civ. App.) 191 S. W. 207, 208. But extending 
the time to “answer” does not give the right 
to demur or otherwise plead. Ruland v. Tut- 
hill, 187 App. Div. 314, 175 N. Y. S. 467. 

A demurrer may sometimes be regarded as 
an answer; Stockham v. Knollenberg, 133 
Md. 337, 105 A. 305, 307; and sometimes not: 
Mariner v. Milisich, 45 Nev. 193, 200 P. 478. 

In Massachusetts, the term denotes the 
statement of the matter intended to be relied 
upon by the defendant in avoidance of the 
plaintiff’s action, taking the place of special 
pleas in bar, and the general issue, except in 
real and mixed actions. Pub. St. Mass. 1882, 
p. 1287. 

In matrimonial suits in the (English) pro- 
bate, divorce, and admiralty division, an an- 
swer is the pleading by which the respond- 
ent puts forward his defense to the petition. 
Browne, Div. 223. 

Under the old admiralty practice in Eng- 
land, the defendant’s first pleading was called 
his “answer.” Williams & B. Adm. Jur. 246. 


In Practice 


A reply to interrogatories; an affidavit in 
answer to interrogatories. The declaration 
of a fact by a witness after a question has 
been put, asking for it. 

As a verb, the word denotes an assumption 
of liability, as to “answer” for the debt or 
default of another, f 


Frivoious Answer 
See Sham Answer, infra. 


Irrelevant Answer 


One that has no substantial relation to the 
controversy ;—distinguishable from a sham 
answer. Rosattl v. Common School Dist: No. 
96 of. Cass: Countys t 53 N. D. 268, 205. N.: W. 
GTS; 639. Hasif aE OVIE goeha wh 
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Sham Answer 


One sufficient on its face but so clearly 
false that it presents no real issue to be tried. 
Bank of Richards, Mo., v. Sheasgreen, 1538 
Minn. 363, 190 N. W. 484. One good in form, 
but false in fact and not pleaded in good 
faith. Burkhalter v. Townsend, 139 S. C. 
324, 188 S. E. 34, 36. A frivolous answer, 
on the other hand, is one which on its face 
sets up no defense, although it may be true 
in fact. A frivolous auswer is always as- 
sumed to be true, while a sham answer must 
be admittedly false or conclusively proved to 
be so; the character of the former is deter- 
mined by mere inspection, while the charac- 
ter of the latter is usually determined by 
proof aliunde. Milberg v. Keuthe, 98 N. J. 
Law, 779, 121 A. 713, T14. An answer aver- 
ring facts not legally responsive to the in- 
quiry involved is in contemplation of law ei- 
ther sham or frivolous, aud on motion may be 
struck out upon either ground. Boynton 
Lumber Co. v. Evans, 101 N. J. Law, 120, 128 
A. 180. 

Voluntary Answer 


In the practice of the court of chancery, 
this was an answer put in by a defendant, 
when the plaintiff had filed no interrogatories 
which required to be answered. Hunt, Eq. 


ANTAPOCHA. In the Roman law. A’ tran- 
script or counterpart of the instrument called 
“apoche” (q. v.), Signed by the debtor and de- 
livered to-the creditor. Calvin. 


ANTE. Lat. Before. Usually employed in 
old pleadings as expressive of time, as pre 
(before) was of place, and coram (before) of 
person. Townsh. Pl. 22. 

Occurring in a report or a text-book, it is 
used to refer the reader to a previous part 
of the book. . 


ANTE EXHIBITIONEM BILLA. Before the 
exhibition of the bil. Before suit begun. 


ANTE-FACTUM, or ANTE-GESTUM. Done 
before. A Roman law term for a previous 
act, or thing done before. 


ANTE JURAMENTUM. 
tum. 


See Antejuramen- 


ANTE LITEM MOTAM. Before suit brought, 
before controversy instituted. Also, before 
the controversy arose. Corbett v. Hawes, 187 
N. C. 653, 122 S. E. 478, 479. 


ANTE NATUS. Born before. A person born 
before another person or before a particular 
event. The term is particularly applied to 
one born in a country before a revolution, 


change of government or dynasty, or other 


political event, such that the question of his 
rights, status, or allegiance will depend upon 
the date of his birth .with reference to such 
event. In. England, the term commonly de- 
notes one born before the act of union with 
Scotland; in America, one born before the 


ANTHRACITE COAL 


declaration of independence. Its opposite is 
post natus, one born after the event. ` 


ANTEA. Lat. 


ANTECEDENT. Prior in point of time. 
Turner v, State, 84 Tex. Cr. R. 267, 206 S. W. 
689. ; 


Formerly; heretofore, 


ANTECEDENT CREDITORS. Those whose 
debts are created before the debtor makes a | 
transfer not lodged for record. Stone v. 
Keith, 218 Ky. 11, 290 S. W. 1042, 1043. 


ANTECESSOR. An ancestor (g. v.). 


ANTEDATE. To affix an earlier date; to 
date an instrument as of a time before the 
time it was written. 

To antedate an insurance policy means to 
make it, for the purpose of fixing maturity 
dates for premiums, relate back to and take 
effect as of a time prior to its delivery. New 
York Life Ins. Co. v. Franklin, 118 Va. 418, 
87 S. E. 584, 586. 


ANTEJURAMENTUM. In Saxon law. A 
preliminary. or preparatory oath (called also 
“prejuramentum,” and “juramentum calum- 
nie,” q. v.) which both the accuser and ac- 
cused were required to make before any trial 
or purgation; the accuser swearing that he 
would prosecute the criminal, and the ac- 
cused making oath on the very day that he 
was to undergo the ordeal that he was inno- 
cent of the crime with which he was charged. 
Whishaw. 


ANTENATI. See Ante Natus. 


ANTENNA. In wireless telegraphy, the wire 
in the air on the tall mast is called the “an- 
tenna.” National Electric Signaling Co. v. 
Telefunken Wireless Telegraph Co. of United 
States (C. ©. A.) 221 F. 629, 631. A wire, or 
a combination of wires, supported in the air 
for directly trausmitting electric waves into 
space, or receiving them therefrom. Webster, 
Dict. 


ANTENUPTIAL. Made or done before 4 mar- 
riage. 


ANTENUPTIAL CONTRACT. A contract 
made before marriage, The term is most gen- 
erally applied to a contract entered into be- 
tween a man and woman in contemplation of 
their future marriage, and in that case it is 
called a marriage coutract. 


ANTENUPTIAL SETTLEMENTS. Settle- 
ments of property upon the wife, or upon her 
and her- children, made before and in contem- 
plation of the marriage. 


ANTHRACITE COAL. “Anthracite coal” 
differs from bituminous coal in the amount 
of fixed carbon, the amount of volatile mat- 
ter, color, luster, and structural charaeter. 
The percentage of fixed carbon in anthracite 
coal is much higher and the percentage of 


ANTHROPOMETRY 


volatile matter is much lower than in bitumi- 
nous coal. Anthracite coal is hard, compact 
and is comparatively clean and free from 
dust and is commonly termed “hard coal,” 
and burns with practically no smoke. Com- 
monwealth v. Hudson Coal Co., 287 Pa. 64, 134 
A, 413, 414. 


ANTHROPOMETRY. In criminal law and 
medical jurisprudence. The measurement of 
the human body; a system of measuring the 
dimensions of the human body, both absolute- 
ly and in their proportion to each other, the 
facial, cranial, and other angles, the shape 
and size of the skull, ete., for purposes of 
comparison with corresponding measurements 


of other individuals, and serving for the: 


identification of the subject in cases of doubt- 
ful or disputed identity. It was largely 
adopted after its introduction in France in 
1883, but fell into disfavor as being costly 
and as liable to error. It has given place to 
the “finger print” system devised by Francis 
Galton. See Bertillon System. 


ANTI MANIFESTO. A term used in inter- 
national law to denote a proclamation or 
manifesto published by one of two belligerent 
powers, alleging reasons why the war is de- 
fensive on its part. 


ANTI-TRUST ACTS. Federal and state stat- 


utes to protect trade and commerce from un- 


lawful restraints and monopolies, See U. §. 
v. Knight Co., 156 U. S. 1, 15 Sup. Ct. 249, 39 
L. Ed. 325; Restraint of Trade. 


ANTICHRESIS. In the civil law. A species 
of mortgage, or plédge of immovables. An 
agreement by which the debtor gives to the 
creditor the income from the property which 
he has pledged, in lieu of the interest on his 
debt. Guyot, Répert.; Marquise De Portes 
v. Hurlbut, 44 N. J. Eq. 517, 14 Atl. 891. It 
is analogous to the Welsh mortgage of the 
common law. In the French law, if the in- 
come was more than the interest, the debtor 
was entitled to demand an account of the in- 
come, and might claim any excess, 

A debtor may give as security for his debt 
any immovable which belongs to him, the 
ereditor having the right to enjoy the use of 
it on account of the interest due, or of the 
capital if there is. no interest due; this is 
called “antichresis.” Civ. Code Mex. art. 
1927. ; 

By the law of Louisiana, there are two 
kinds of pledges,—the pawn and the an- 
tichresis. A pawn relates to movables, and 
the antichresis to immovables. The anti- 
chresis must be reduced to writing; and the 
creditor thereby acquires the right to the 
fruits, ete, of the immovables, deducting 
yearly their proceeds from the interest, in 
the first place, and afterwards from the prin- 
cipal of his debt. He is bound to pay taxes 
on the: property, and keep it ‘in repair, unless 
the contrary is agreed. The creditor does not 
become the proprietor.of the property by fail 
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ure to pay at the agreed time, and any clause 
to that effect is void. He can only sue the 
debtor, and obtain sentence for sale of the 
property. The possession of the preperty is, 
however, by the contract, transferred to the 
creditor. Livingston v. Story, 11 Pet. 351, 9 
L. Ed. 746. The “antichresis” is an anti- 
quated contract, requiring the creditor to take 
possession of and administer the property, to 
pay the taxes, and to keep up the improve- 
ments, aud has been resorted to in this state 
in but a few instances. Harang v. Ragan, 134 
La. 201, 63 So. 875, 877. 


ANTICIPATION. The act of doing or taking 
a thing before its proper time. 

In conveyancing, anticipation is the act of 
assigning, charging, or otherwise dealing with 
income before it becomes due. 

In patent law, a persou is said to have been 
anticipated when he patents a contrivance 
already known within the limits of the coun- 
try granting the patent. ‘Topliff v. Topliff, 
145 U. S. 156, 12 Sup. Ct. 825, 36 L. Ed. 658; 
Detroit, ete., Co. v. Renchard (C. C.) 9 Fed. 
288; National Hollow Brake Beam Co. v. 
Interchangeable Brake Beam Co. (C. C.) 99 
Fed. 772; Thacher v. City of Baltimore (D. 
C.) 219 F. 909, 910; General Electric Co. v. 
De Forest Radio Co. (D. C.) 17 F.(2d) 90, 100. 

In the law of negligence infrequency of 
danger, or even lack of its previous occur- 
rence in experience of p:rty charged, is not a 
decisive test of his duty to anticipate it; 
“anticipation” not being confined to expecta- 
tion. Kenney v. Wong Len, 81 N. H. 427, 128 
A. 343, 344. But compare Hardy v. Missouri 
Pac. R. Co. (C. C. A.) 266 F. S60, 863, 36 A. 
L. R. 1. l 


ANTICIPATORY BREACH OF CONTRACT. 
See Breach. 


ANTIGRAPHUS. In Roman law. An officer 
whose duty it was to take care of tax money. 
A comptroller. 


ANTIGRAPHY. 
deed. 


ANTINOMIA. In Roman law. A real or ap- 
parent contradiction or inconsistency in the 
laws. Merl. Répert. Conflicting laws or pro- 
visions of law; inconsistent or conflicting de- 
cisions or cases. 


ANTINOMY. A term used in logic and law 
to denote a real or apparent inconsistency or 
conflict between two authorities or proposi- 
tions; same as antinomia (q. v.). 


ANTIQUA CUSTUMA. In English law. An- 
cient custom. An export duty on wool, wool- 
„fells, and leather, imposed during the reign 
of Edw. I. It was so called by way of dis- 
tinction from an:‘increased duty on the same 
articles, payable by foreign merchants, which 
was imposed ata later period of the same 
reign and was called’ “custuma nova.” 1 BI 
Commi: 314, oe Poe 


A copy or counterpart of a 
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ANTIQUA STATUTA. Also called “Vetera 
Statute.’ English statutes from the time of 
Richard I, to Edward III. 1 Reeve, Eng. Law, 
227. See Nova Statuta. 


ANTIQUARE. In Roman law. To restore 
a former law or practice; to reject or vote 
against a new law;: to prefer the old law. 
Those who voted against a proposed law 
wrote on their ballots the letter “A,” the in- 
itial of antiquo, I am for the old law. Calvin. 


ANTIQUUM DOMINICUM. In old English 
law. Ancient demesne. 


ANTITHETARIUS. In old English law. A 
man who endeavors to discharge himself of 
the crime of which he is accused, by retorting 
the charge on the accuser. He differs from 
an approver in this: that the latter does not 
charge the accuser, but others. Jacob. 


ANTRUSTIO. In early feudal law. A con- 
fidential vassal. A term applied to the follow- 
ers or dependents of the ancient German 
chiefs, and of the kings and counts of the 


Franks. Burrill. 
ANUELS LIVRES. L., Fr. The Year Books. 
Kelham. 


ANY. Some; one out of many; an indefi- 
nite number. Ebeling v. Bankers’ Casualty 
Co., 61 Mont. 58, 201 P. 284, 22 A. L., R. 777; 
Winslow v. Fleischner, 110 Or. 554, 223 P: 922, 
928; State v. Pierson, 204 Iowa, 837, 216 N. 
W. 43, 44. 

It is often synonymous with “either ;” State 
v. Antonio, 3 Brev. (S. C.) 562; Carr-Lowry 
Lumber Co. v. Martin, 144 Miss. 106, 109 So. 
849, 850; Powell v. Allan, 70 Cal. App. 663, 
234 P. 339, 344; and is given the full force 
of “every” or “all”; Logan v. Small, 43 Mo. 
254; McMurray v. Brown, 91 U. 8. 265, 28 
L. Ed. 321; Glen Alden Coal Co. v.. City of 
Scranton, 282 Pa. 45, 127 A. 307, 308; Klotz 
v. First Nat. Bank, 78 Ind. App. 679, 134 N. E. 
220, 222; Harrington v. Interstate Business 
Men’s Ace. Ass’n of Des Moines, Iowa, 210 
Mich. 327,-178 N. W. 19, 2Q; Cole v. Sloss- 
Sheffield Steel & Iron Co., 186 Ala. 192, 65 So. 
177, 178, Ann, Cas. 1916E, 99; but its gen- 
erality may be restricted by the context; 
Drainage Dist. No. 1 of Bates County v. Bates 
County (Mo. Sup.) 216 8. W. 949, 953; Gordon 
v. Business Men’s Racing Ass'n, 141 La. 819, 
75 So. 735, 736, L. R. A. 1917F, 700. Thus, 


the giving of a right to do some act “at any’ 


time” is commonly construed as meaning with- 
in a reasonable time. Michaels v. Pontius, 
83 Ind. App. 66, 137 N.-B. 579, 581; Paulson v. 
Weeks, 80 Or. 468, 157 P. 590, 592, Ann. Cas. 
1918D, 741; Geo. Finberg Co. v. Jamison (Tex. 
Civ. App.) 260 S. W. 884, 886. And the words 
“any other’ following the enumeration of par- 
ticular classes are to be read as “other such 
like,” and include only others of like kind or 
. character. Wan Pelt v. Hilliard, 75 Fla. 792, 
78 S0. 693, 697, L. R: A. 1918E, 639; Southern 
_Ry. Co. v. Columbia Compress Co. (C. 0. A.) 


APERTUM TAOTUM 


280 F. 844,348; Weatherly v. City of Athens, 
18 Ga. App. 734, 90 S. E. 464, 


ANYTHING. Sometimes used colloquially in 
the sense of whatever. Pittsburgh Plate 
Glass Co. v. H. Neuer Glass Co. (C. C. A.) 253 
F, 161, 164, 


APANAGE. In old French law. A provision 
of lands or feudal superiorities assigned by 
the kings of France for the maintenance of 
their younger sons. An allowance assigned to 
a prince of the reigning house for his proper 
maintenance out of the public treasury. 1 
Hallam, Mid. Ages, pp. ii, 88; Wharton. 


APARTMENT. A part of a house occupied 
by a person; while the rest is occupied by an- 
other, or others. As to the meaning of this 
term, see 7 Man. & G. 95; 6 Mod. 214; MeMil- 
lan v.-‘Solomon, 42 Ala. 356, 94 Am. Dec. 654; 
Commonwealth v. Estabrook, 10 Pick. (Mass.) 
298; McLellan v. Dalton, 10 Mass. 190; Peo- 
ple v. St. Clair, 38 Cal. 137. 


APARTMENT HOTEL. “Apartment hotel” is 
generally understood to apply to those houses 
which contain nonhousekeeping apartments 
without a kitchen or cooking facilities, where- 
in the proprietor furnishes a restaurant for 
feeding the occupants of the different apart- 
ments. Waitt Const. Co. v. Chase, 188 N. Y. S. 
589, 591, 197 App. Div.-327. A covenant pro- 
hibiting erection of an “apartment house” does 
not prohibit an apartment hotel containing 
one, two, and three room suites without kitch- 
ens or kitchenettes, Griswold Realty & Hold- 
ing Corporation v. West End Avenue & Sev- 
enty-Fifth St. Corporation, 209 N. Y. S. 764, 
766, 125 Misc. Rep. 30. See Apartmént House. 


APARTMENT HOUSE. A building arranged 
in several suites of connecting rooms, each 
suite designed for independent housekeeping, 
but with certain mechanical conveniences, 
such as heat, light, or elevator services, in 
common to all families occupying the building. 
Konick v. Champneys, 108 Wash. 35, 183 P. 
75, 717,6 A. L. R. 459. Sometimes called a 
flat or flat house. Lignot v. Jaekle, 65 Atl. 
221, 72 N. J. Eq. 233. It comes within the 
prohibition of a restrictive building covenant 
forbidding buildings designed for any purpose 
other than a private dwelling house. Taylor 
v. Lambert, 279 Pa, 514, 124 A. 169, 170. But 
it is not a “hotel.” Satterthwait v. Gibbs, 288 
Pa. 428, 185 A. 862, 864. A house for two 
families has been held to be an “apartment 
house” within a restriction covenant. Elter- 
ich v. Leicht Real Estate Go., 130 Va, 224, 107 
8S. E. 735, 739, 18 A. L. R. 441; contra, 
Austin v. Richardson (Tex. Com. App.) 288' 
S. W. 180, 181. f 


APATISATIO. 
Du Cange. 


APERTA BREVIA. Open, unsealed writs. 
APERTUM, FACTUM. An overt act. 


An agreement or compact, 


APERTURA TESTAMENTI 


APERTURA TESTAMENTI. In the civil law. 
A form of proving a will, by the witnesses ac- 
knowledging before a magistrate their having 
sealed it. 


APEX. The summit or highest point of any- 
thing; the top; e. g., in mining law, “apex of 
a vein.” See Larkin v. Upton, 144 U. 8. 19, 12 
Sup. Ct. 614, 36 L. Ed. 330; Steveus v. Wil- 
liams, 23 Fed. Cas. 40; Duggan v. Davey, 4 
Dak. 110, 26 N. W. 887. An “apex” is all that 


portion of a terminal edge of a mineral vein 


from which the vein has extension downward 
in the direction of the dip. Stewart Mining 
Co. v. Ontario Mining Co., 35 S. Ct. 610, 614, 
237 U. S. 350, 59 L. Ed. 989; Alameda Mining 
Co. v. Success Mining Co., 29 Idaho, 618, 161 
P. 862, 865. Or it is the juncture of two dip- 
ping limbs of a fissure vein. Jim Butler Ton- 
opah Mining Co. v. West End Consol. Mining 
Co., 38 S. Ct. 574, 576, 247 U. S. 450, 62 L. Ed. 
1207. 


APEX JURIS. The summit of the law; a le- 
gal subtlety; a nice or cunning point of law; 
close technicality; a rule of law carried to an 
extreme point, either of severity or refinement. 
A term used to denote a stricter application of 
the rules of law than is indicated by the 
phrase summum jus (q. v.). 


APEX RULE. In mining law. The mineral 
laws of the United States give to the locator 
of a mining claim on the public domain the 
whole of every vein the apex of which lies 
within his surface exterior boundaries, or 
within perpendicular planes drawn downward 
indefinitely on the planes of those boundaries ; 
and he may follow a vein which thus apexes 
within his boundaries, on its dip, although it 
may so far depart from the perpendicular in 
its course downward as to extend outside the 
vertical side-lines of his location; but he 
may not go beyond his end-lines or vertical 
planes drawn downward therefrom. This is 
-called the apex rule. Rev. St. U. S. § 2322 (80 
USCA § 26); King v. Mining Co., 9 Mont. 543, 
24 Pac. 200; Stewart Mining Co. v. Ontario 
Mining Co., 23 Idaho, 724, 182 P. 787, 792. 


APHASIA. In medical jurisprudence. Loss 
of the faculty or power of articulate speech ; 
a condition in which the patient, while retain- 
ing intelligence and understanding and with 
the organus of speech unimpaired, is unable 
ün “motor aphasia”) to utter articulate words, 
or unable to vocalize the particular word 
which is in his mind and which he wishes to 
use, or utters words different from those he 
believes himself to be speaking, or (in “sensory 
aphasia” or apraxia) is unable to understand 
spoken or written language. Sensory aphasia 
includes word blindness and word deafnesa, 
visual and auditory aphasia. Motor aphasia 
often includes agraphia, or the inability to 
write words of the desired meaning... The seat 
of the disease is in the brain, but it ig not a 
form of insanity. ee ae 
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APHONIA. In medical jurisprudence. Loss 
of the power of articulate speech in conse- 
quence of morbid conditions of some of the 
vocal organs, It may be incomplete, in which 
ease the patient can whisper. It is to be dis- 
tinguished from congenital dumbness, and 
from temporary loss of voice through extreme 
hoarseness or minor affections of the vocal 
cords, as also from aphasia, the latter being a 
disease of the brain without impairment of 
the organs of speech. 


Apices Juris non sunt jura [jus]. Extremities, 
or mere subtleties of law are not rules of law 
[are not law]. Co. Litt. 3040; 10 Coke, 126: 
Wing. Max. 19, max. 14; Broom, Max. 188. 
Legal principles must not be carried to their 
extreme consequences, regardless of equity 
and good sense. Salmond, Jurispr. 639. See 
Apex Juris. 


APICES LITIGAND!. Extremely fine points, 
or subtleties of litigation. Nearly equivalent 
to the modern phrase “sharp practice.” “It is 
unconscionable in a defendant to take advan- 
tage of the apices litigandi, to turn a plaintiff 
around and make him pay costs when his de- 
mand is just.” Per Lord Mansfield, in 3 Burr. 
1243. 


APNŒA. In medical jurisprudence. Want 
of breath; difficulty in breathing; partial or 
temporary suspension of respiration; specifi- 
cally, such difficulty of respiration resulting 
from over-oxygenation of the blood, and in 
this distinguished from “asphyxia” (q. v.), 
which is a condition resulting from a deficien- 
ey of oxygen in the blood due to sutfocation 
or any serious interference with normal res- 
piration. The two terms were formerly (but 
improperly) used synonymously, 

APOCHA (also Apoca). 


Tat. In the civil 


law. A writing acknowledging payments; ac- 
quittance. It differs from acceptilation in 
this: that acceptilation imports a complete 


discharge of the former obligation whether 
payment be made or not; apocha, discharge 
only upon payment being made. Calvin, See 
Antapocha. 


APOCH/E ONERATORIZ. In old commer- 
cial law. Bills of lading. 


APOCRISARIUS. In civil law. 
ger; an ambassador. 

In ecclesiastical law. One who answers for 
another. An officer whose duty was to carry 
to the emperor messages relating to ecclesias- 
tical matters, and to take back his answer to 
the petitioners. An officer who gave advice on 
questions of eccleciastical law. An ambas- 
sador or legate of a pope or bishop. Spelman. 

A messenger sent to transact ecclesiastical 
business and report to his superior; an officer 
who. had charge of the treasury of a monas- 
tic edifice; an officer who took charge of 
opening and closing the doors, Du, Cange; 


A messen- 


: Spelman ;. Calvinus, Lex, 
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APOCRISARIUS CANCELLARIUS. In the 
civil law. An officer who took charge of the 
royal seal and signed royal dispatches. 

Called, also, secretarius, consiliarius (from 
his giving advice); referendarius; a consiliis 
(from his acting as counsellor); @ responsis, 
or responsalis. 


APOGRAPHIA. In civil law. An examina- 
tion and enumeration of things possessed; an 
inyentory. Calvinus, Lex. 


APOPLEXY. In medical jurisprudence. The 
failure of consciousness and suspension of 
voluntary motion from suspension of the func- 
tions of the cerebrum. 

The group of symptoms arising from rup- 
ture of a minute artery and consequent hem- 
orrhage into the substance of the brain or 
from the lodgment of a minute clot in one of 
the cerebral arteries. The symptoms consist 
usually of sudden loss of consciousness, mus- 
cular relaxation, lividity of the face and slow 
stertorous respiration, lasting from a few 
hours to several days. Death frequently en- 
sues. If consciousness returns, there is found 
paralysis of some of the voluntary muscles, 
very frequently of the muscles of the face, 
arm, and leg upon one side, giving the symp- 
tom of hemiplegia. There is usually more or 
less mental impairment, which presents no 
uniform characters, but varies indefinitely. 

By apoplexy is meant a break or rupture of 
a blood vessel in the brain, not produced by 
any external cause. Robinson v. Ætna Life 
Ins. Co. (Tex. Com. App.) 276 S. W. 900, 902. 


APOSTACY (also spelled Apostasy). In Eng- 
lish law. The total renunciation of Chris- 
tianity, by embracing either a false religion 
or no religion at all. This offense can take 
place ouly in such as have once professed the 
Christian religion. 4 Bl. Comm. 43; 4 Steph. 
Comm. 231. 


APOSTATA. In civil and old English law. 
An apostate; a deserter from the faith; one 
who has renounced the Christian faith. Cod. 
1,7; Reg. Orig. 71b. . 


APOSTATA CAPIENDO. An obsolete Eng- 
lish writ which issued against an apostate, or 
one who had violated the rules of his religious 
order, It was addressed to the sheriff, and 
commanded him to deliver the defendant into 
the custody of the abbot or prior. Reg. Orig. 
71, 267; Jacob; Wharton. 


APOSTILLE, Appostille. 
tion; 
ham. 


L, Fr. An addi- 
a marginal note or observation. Kel- 


APOSTLES. In English admiralty practice. 
A term borrowed from the civil law, denoting 
brief dismissory letters granted to a party 
who appeals from an inferior to a superior 
court, embodying a statement of the case and 
a declaration that the record will be transmit- 
ted. 


APPARATUS 


This term is still sometimes applied in the 
admiralty courts of the United States to the 
papers sent up or transmitted on appeals. 


APOSTOLI. In civil law. Certificates of 
the inferior judge from whom a cause is re- 
moved, directed to the superior. Dig. 49,. 6. 
See Apostles. 


Those sent aS messengers. Spelman, Gloss. 


APOSTOLUS. A messenger; an ambassador, 
legate, or nuncio. Spelman, 


APOTHECA. In the civil law. A repository ; 
a place of deposit, as of wine, oil, books, etc. 
Calvin. 


APOTHECARY. Any person who keeps a 
shop or building where medicines are com- 
pounded or prepared according to prescrip- 
tions of physicians, or where medicines are 
sold. Act Cong. July 13, 1866, c. 184, § 9, 14 
Stat. 119; Woodward v. Ball, 6 Car. & P. 577; 
Westmoreland v. Bragg, 2 Hill (S. C.) 414; 
Com. v. Fuller, 2 Walk. (Pa.) 550. 

The term “druggist”? properly means one 
whose occupation is to buy and sell drugs 
without compounding or preparing them. The 
term therefore has a much more limited and 
restricted meaning than the word “apothe- 
eary,” and there is little difficulty in con- 
eluding that the term “druggist” may be ap- 
plied in a technical sense to persons who buy 
and sell drugs. State v. Holmes, 28 La. Ann. 
767, 26 Am. Rep, 110; Apothecaries’ Co. v. 
Greenough, 1 Q. B. 803; State v. Donaldson, 
41 Minn. 74, 42 N. W. 781. 

In England and Ireland an apothecary is a 
member of an inferior branch of the medical 
profession and is licensed by the Apotheca- 
ries Company to practice medicine as well as 
to sell drugs. 


APPARATOR. A furnisher or provider. 
Formerly the sheriff, in England, had charge 
of certain county affairs and disbursements, 
in which capacity he was called “apparator 
comitatus” (apparator for the county), and 
received therefor a considerable emolument. 
Cowell. 


APPARATUS. An outfit of tools, utensils, or 
instruments adapted to accomplishment ot 
any branch of work or for performance of ex- 
periment or operation. McClintock & Irvine 
Co. v. Ætna Explosives Co., 260 Pa. 191, 103 
A. 622, 623, Ann. Cas. 1918E, 1078. A group 
or set of organs concerned in performance of 
single function. First State Bank of Perkins 
v. Pulliam, 112 Ok1. 22, 239 P. 595, 596. 

As used in statutes granting exemption 
from execution, etc., “apparatus” means a 
complex device or machine designed for the 
accomplishment of a special purpose; a com- 
plex instrument or appliance, mechanical or 
chemical, for a specific action or operation; 
machinery; mechanism; as a newspaper 
printing press, Harris v. Townley (Tex. Civ: 
App.) 161 S. W. 5; or four pool tables, Har- 
ris v. Todd (Tex. Civ. App.) 158 S. W. 1189; 


APPARENT 


but not a threshing outfit, Comer v. Powell 
(Tex. Civ. App.) 189 S. W. 88, 91; nor a well- 
drilling rig, consisting of boiler, engine, and 
other parts of complicated machinery, Thresh- 
er v. McEvoy (Tex. Civ. App.) 193 S. W. 
159, 160. And sée In re Willis (D. C.) 292 F. 
872, 873, wherein it was said that the term 
“apparatus” is practically synonymous with 
“tools.” f 


APPARENT. That which is obvious, evident, 
or manifest; what appears, or has been made 
manifest; appearing to the eye or mind. 
Milliken v. McKenzie (Tex. Civ. App.) 285 S. 
W. 1110, 1111; Van Arsdale v. State, 94 Tex. 
Cr. R. 169, 249 S. W. 863, 866; Walker v. John 
Smith, T., 199 Ala. 514, 74 So. 451, 453. In 
respect to facts involved in an appeal or writ 
of error, that which is stated in the record. 
An error discovered by close scrutiny of the 
entire evidence is not “apparent.” Stewart 
v. McAllister (Tex. Civ. App.) 209 S. W. 704, 
706. 


APPARENT AUTHORITY. In the law of 
agency, such authority as the principal know- 
ingly permits the agent to assume, or which 
he holds the agent out as possessing; such 
authority as he appears to have by reason of 
the actual authority which he has; such au- 
thority as a reasonably prudent man, using 
diligence and discretion, in view of the. prin- 
cipal’s conduct, would naturally suppose the 
agent to possess. Ozark Mut. Life Ass’n v. 
Dillard, 169 Ark, 136, 273 S. W. 878, 881; Iowa 
Loan & Trust Co. v. Seaman, 203 Iowa 310, 
210 N. W. 937, 940; Kissell v. Pittsburgh, Ft. 


W. & C. Ry. Co., 194 Mo. App. 346, 188 S. W. 


1118, 1121; Caughren v. Kahan, 86 Wash. 
356, 150 P. 445, 448; Hudson v. Carlson, 31 
Idaho, 196,:170 P. 100, 102; Brager v. Levy, 
122 Md. 554, 90 A. 102, 104; Atto v. Saunders, 
TT N. H. 527, 93 A. 1087, 1039; Johnson v. Ev- 
ans, 184 Minn. 48, 158 N. W. 823. It includes 
the power to do whatever is usually done and 
necessary to be done in order to carry into 
effect the principal power conferred. Oliver 
v. United States Fidelity & Guaranty Co., 176 
N. C. 598, 97 8. E. 490, 491. 


APPARENT DANGER. As used with refer- 
ence to the doctrine of self-defense in homi- 
cide, means such overt actual demonstration, 
by conduct and acts, of a design to take life 
or do some great personal injury, as would 
make the killing apparently necessary to self- 
preservation. Evans v. State, 44 Miss. 773: 
Stoneman v. Com., 25 Grat. (Va.) 896; Leigh 
v. People, 118 Ill. 379; Modesett v. Emmons 
(Tex. Com. App.) 292 8. W. 855, 856. Under 
a statute providing that it shall not be a de- 
fense to an action for injuries to an employee 


that the dangers inherent or apparent in‘ the 


employment contributed to the injury,‘ an 
“apparent danger” ‘is one the existéiiece of 
which the employee has knowledge, actual or 
constructive. Standard Steel Car Co: v. Mar- 
tinecz, 66 Ind. ‘App. 672, 113 N. I: 244, 248. 
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APPARENT DEFECTS. In a thing sold, are 
those which can be discovered by simple in- 
spection. Code La, art. 2497 (Civil Code, § 
2521). See, also, Woolley v. Ablah, 119 Kan. 
380, 240 P. 266, 269. 


APPARENT EASEMENT. See Easement. 


APPARENT HEIR. In English law. One 
whose right of inheritance is indefeasible, 
provided he outlive the ancestor. 2 Bl. Comm. 
208. See, also, Heir Apparent. In Scotch law. 
He is the person to whom the succession has 
actually opened. He is so called until his 
regular entry on the lands by service or infeft- 
ment on a precept of clare constat. 


APPARENT NECESSITY. In actions under 
the Alabama Homicide Act, “apparent neces- 
sity” which will justify killing in self-defense 
must be such as to impress a reasonable man 
of its presence and imminence, and must so 
impress defendant at the time of the fatal 
shot. Drummond v. Drummond, 212 Ala. 242, 
102 So. 112, 114. 


APPARITIO. In old practice. Appearance; 
an appearance. Apparitio in judicio, an ap- 
pearance in court. Bract. fol. 344. Post ap- 
paritionem, after appearance. Fleta, lib. 6, c. 
10, § 25. 


APPARITOR. An officer or messenger em- 
ployed to serve. the process of the spiritual 
courts in England and summon offenders. 
Cowell. 

In the civil law. An officer who waited up 
on a magistrate or superior officer, and exe- 
cuted his commands. Calvin.; Cod. 12, 53-57. 


APPARLEMENT. In old English law. Re- 
semblance; likelihood; as apparlement of 
war. St. 2 Rich. II. st. 1, c. 6; Cowell. 


APPARURA. In old English law the appar- 
ura were furniture, implements, tackle, or 
apparel. Carucerum apparura, plow-tackle. 
Cowell. 


APPEAL. In civil practice. The complaint 
to a superior court of an injustice done or 
error committed by an inferior one, whose 
judgment or decision the court above is call- 
ed upon to correct or reverse. 

The removal of a cause from a court of in- 
ferior to one of superior jurisdiction, for the 
purpose of obtaining a review and retrial. 
Wiscart v. Dauchy, 3 Dall. 321, 1 L. Ed. 619; 
City of Birmingham v. Louisville & N. R. Co., 
213 Ala. 92, 104 So. 258, 259; Norman v. Toli- 
ver, 94 Kan. 356, 146 P. 1037, 1088; Hall v. 
Kincaid, 64 Ind. App. 103, 115 N. E. 361, 365. 

The distinction between an appeal and a 
writ of error is that an appeal is a process of 
civil law origin, and removes a cause entire- 
ly, subjecting the facts, as well as the law, to 
a review and revisal; but a writ of error is of 
common law origin, and it removes’ nothing 
for re-examination’ but the law. Wiscart v. 
Dauchy, 3 Dall. 321, 1 L. Ed. 619; U. S. v: 
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Goodwin, 7 Cranch, 108, 3 L, Hd. 284; Cun- 
ningham .v.. Neagle, 135 U. S. 1, 10 Sup. Ct. 
658, 34 L. Bd. 55; Buessel v. U. S. (C. ©. A.) 
258 F. 811, 814. The present tendency is to 
ignore the distinction between “writ of error” 
and “appeal,” and, when found in modern 
statutes, the meaning given “appeal” must 
be gathered from the language of the statute 
itself. Widgins v. Norfolk & W. Ry. Co., 142 
Va. 419, 128 S. È. 516, 518. 

But appeal is sometimes used to denote the 
nature of appellate. jurisdiction, as distin- 
guished from original jurisdiction, without 
any particular regard to the mode by which 
a cause is transmitted to a superior jurisdic- 
tion. U. S. v. Wonson, 1 Gall 5, 12, Fed. Cas. 
No. 16,750; Dorris Motor Car Co. v. Colburn, 
307 Mo. 137, 270.8. W. 339, 346. “Appeal” has 
no conclusive meaning, and it is necessary in 
each instance to look to the particular act giv- 
ing an appeal, to determine powers to be ex- 
ercised by the appellate court. McCauley v. 
Imperial Woolen Co., 261 Pa. 312, 104 A. 617, 
620. 

An “appeal” in equity is a trial de novo. 
Simmons v. Stern (C. C. A.) 9 F.(2d) 256; 259. 

“Appeal” may also be used to denote the act 
of invoking another judicial forum for the 
trial. Newell v. Kalamazoo Circuit Judge, 
215 Mich. 153, 183 N. W. 907, 908. See Ap- 
pealed. As used in statutes authorizing tax- 
payers or parties to condemnation proceed- 
ings to appeal, the term often has its non- 
technical sense meaning to “apply for” or 
“ask.” Commonwealth v. Deford Co., 137 Va. 
542, 120 5. E. 281, 282; Purcell Bank & Trust 
Co. of Purcell y. Byars, 66 OKL 70, 167 P. 216, 
215. 


in Criminal Practice 


A formal accusation mage by one private 
person against another of having committed 
some heinous crime. 4 Bl. Comm. 312. 


Appeal was also the name given to the pro- 
ceeding in English law where a person, indict- 
ed of treason or felony, and arraigned for the 
same, confessed the fact before plea pleaded, 
and appealed, or accused others, his accomp- 
lices in the same crime, in order to obtain his 
pardon. In this case he was called an “ap- 
prover” or “prover,” and the party appealed 
or accused, the “appellee.” 4 Bl. Comm. 330. 
Appeals have been abolished by statute. 


in Legislation 


The act by which a member of a legislative 
body who questions the correctness of a deci- 
sion of the presiding officer, -or “chair,” pro- 
cures a vote of the body upon the decision. 


In Old French Law 


A mode of proceeding in the lords’ courts, 
where a party was dissatisfied with the judg- 
ment: of the peers, which was by accusing 
them of having given a false or malicious 
judgment, and offering to make good the 
charge by the duel or combat.. This was call- 


ed the “appeal of false Judgment.” Montesq. 
Esprit des Lois, liv. 28, e. 27. 


In General 


—Appeal bond. The bond given on taking an 
appeal, by which the appellant and his sure- 
ties are bound to pay damages and costs if 
he fails to prosecute the appeal with effect. 
Omaha Hotel Co. v. Kountze, 107 U. 8. 378, 
2 Sup. Ct. 911, 27 L. Ed. 609. A general pur- 
pose of appeal bonds is to discourage vexa- 
tious and frivolous appeals. State v. Coletti, 


“102 Kan, 528, 170 P. 995, 997. 


litigation from one forum to another; 


—Cross-appeal. Where both parties to a judg- 
ment appeal therefrom, the appeal of each 
is called a “cross-appeal” as regards that of 
the other. 3 Steph. Comm. 581, 


APPEALED. In a sense not strictly tech- 
nical, this word may be used to signify the 
exercisé by a party of the right to remove a 
as 
where he removes a suit involving the title to 
real estate from a justice’s court to the com- 
mon pleas. Lawrence v. Souther, 8 Mete. 
(Mass.) 166. 


APPEAR. In practice. To be properly be 
fore a court; as a fact or matter of which 
it can take notice. To be in evidence; to be 
proved. “Making it appear and proving are 
the same thing.” Freem. 53. 

To be regularly in court; as a defendant 
in an action. Cf. Bennett v. Rodgers, 205 
Mo. App. 458, 225 8. W. 101. See Appearance. 


APPEAR OF RECORD. A substitution of 
trustee under deed of trust “appears of rec- 
ord” in the office of the chancery clerk, by 
being actually spread at large on the record. 
King v. Jones, 121 Miss. 319, 88 So. 531. 


APPEARANCE. In practice. A coming into 
court as party to a suit, whether as plaintiff 
or defendant. In re Puget Sound Engineer- 
ing Co. (D. C.) 270 F. 353, 354; Stephens v. 
Ringling, 102 S. C. 333, 86 S. E. 688, 685. 
The formal proceeding by which a defend- 
ant submits himself to the jurisdiction of the 
court. Flint v. Comly, 95 Me. 251, 49 Atl. 
1044; Crawford v. Vinton, 102 Mich. 83, 62 
N. W. 988; Childers v. Lahann, 18 N. M. 
487, 138 P. 202, 203. 


Appearance anciently meant an actual coming in- 
to court, either in person or by attorney: Appear- 
ance may be made by the party im person or by his 
agent. Everett Ry., Light & Power Co, v. U. S. 
(D. C.) 236 F. 806, 808. But in criminal cases the 
personal appearance of the accused in court is often 
necessary. 

Classification 


An appéarance may be either general or special; 
the former is a simple and unqualified or unre- 
stricted submission to the jurisdiction of the court, 
the latter a submission to the jurisdiction for some 
spécific purpose only, not for all the purposes of 
the sult. National Furnace Co. v. Moline Malleable 
Iron Works (C. C.) 18 F. 864; Citizens’ Trust Co, of 
Utica v. R. Prescott & Son, 223 N., Y. S. 191, 197, 221 


APPEARANCE 


App. Div. 426; Kyser v. American Surety Co. of 
New York, 213 Ala. 614, 105 So. 689, 690; Louisville 


& N. R. Co, v. Industrial Board of Hlineis, 282 IIL. : 


186, 118 N. E. 488, 485. A special appearance is for 
the purpose of testing the sufficiency of service or 
the jurisdiction of the court; a general appearanca 
is made where the defendant waives defects of serv- 
ice and submits to the jurisdiction. Bacon v. Fed- 
eral Reserve Bank of San Francisco (D. C.) 289 F. 
518, 515; Whitesides v. Drage, 56 Ind. App. 679, 106 
N. E. 882; Brumleve v. Cronan, 176 Ky. 818, 197 S. 
W. 498, 504; Louisville & N. R. Co. v. Industrial 
Board of Illinois, 282 Ill. 136, 118 N. E. 483, 485; 


State v. Huller, 23 N. M. 306, 168 P. 528, 534, 1 A. L.. 


R. 170. 

An appearance may also be either compulsory or 
voluntary, the former where it is compelled by proc- 
ess served on the party, the latter where it is en- 
tered by his own will or consent, without the serv- 
ice of process, though process may be outstanding. 
1 Barb. Ch. Pr. 77. It is said to be optional when 
entered by a person who intervenes in the action to 
protect his own interests, though not joined as a 
party; it occurs in chancery practice, especially in 
England; conditional, when coupled with conditions 
as to its becoming or being taken as a general ap- 
pearance; gratis, when made by a party to the ac- 
tion, but before the service of any process or legal 
notice to appear; de bene esse, when made provi- 
sionally or to remain good only upon a future con- 
tingency; subsequent, when made by a defendant 
after an appearance has already been entered for 
him by the plaintiff; corporal, when the person is 
physically present in court. 


—Appearance by attorney. This term and “ap- 
pearance by counsel” are distinctly different, 
the former being the substitution of a legal 
agent for the personal attendance of the suit- 
or, the latter the attendance of an advocate 
without whose aid neither the party attend- 
ing nor his attorney in his stead could safely 
proceed; and an appearance by attorney does 
not supersede the appearance by counsel. 
Mercer v. Watson, 1 Watts (Pa.) 351. See 
In re Ford’s Estate, 163 N. Y. S. 960, 98 Misc. 
Rep. 100. 


—Appearance day. The day for appearing; 
that on which the parties are bound to come 
into court. Cruger v. McCracken (Tex. Civ. 
App.) 26 S. W. 282. Compare City of Decatur 
v. Barteau, 260 Ill, 612, 103 N. E. 601, 602. 


Appearance docket. A docket kept by the 
clerk of the court, in which appearances are 
entered, containing also a brief abstract of 
all the proceedings in the cause. See Mc- 
Adams v. Windham, 19] Ala. 287, 68 So. 51, 
52. 


—Notice of appearance. A notice given by de- 
fendant to a plaintiff that he appears in the 
action in person or by attorney. 


APPEARAND HEIR. In Scotch law. 
parent heir. See Heir Apparent. 


An ap- 


APPELLANT. The party who takes an ap- 
peal from one court or jurisdiction to another, 
Jsed broadly or noutechnically, the term in- 
cludes one who. sues out a writ of error, 
Chickamauga Quarry & Construction Co. V, 
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Pundt, 136 Tenn. 328, 189 S. W. 686; Wid- 
gins v. Norfolk & W. Ry. Co., 142 Va, 419, 128 
S. E. 516, 518. 


APPELLATE. Pertaining to or having cogni- 
zance of appeals and other proceedings for 
the judicial review of adjudications. 


APPELLATE COURT. A court having juris- 
diction of appeal and review; a court to 
which causes are removable by appeal, cer- 
tiorari, or error. 


APPELLATE JURISDICTION. Jurisdiction 
on appeal; jurisdiction to revise or correct the 
proceedings in a cause already instituted and 
acted upon by an inferior court, or by a tri- 
bunal having the attributes of a court. A1- 
ditor of State v. Railroad Co., 6 Kan. 505, 7 
Am. Rep. 575; State v. Anthony, 65 Mo. App. 
543; State v. Baker, 19 Fla. 19; Ex parte 
Bollman, 4 Cranch, 101, 2 L. Ed. 554; Illinois 
Cent. R. Co, v. Dodd, 105 Miss. 23, 61 So. 743. 
49 L. R. A. (N. 8.) 565; Fine v. Lawless, 140 
Tenn. 453, 205 S. W. 124. The term includes 
proceedings in error. Miami County v. City 
of Dayton, $2 Ohio St. 179, 110 N. E. 726, 727. 


APPELLATIO. Lat. An appeal. 


APPELLATOR. An old law term having the 
same meaning as “appellant” (q. v.). 

In the civil law, the term was applied to 
the judge ad quem, or to whom an appeal 
was taken. Calvin, 


APPELLEE. The party in a cause against 
whom an appeal is taken; that is, the party 
who has an interest adverse to setting aside 
or reversing the judgment. Slayton v. Hor- 
sey, 97 Tex. 341, 78 S. W. 919. Sometimes 
also called the “respondent.” 

In a noutechnical sense, “appellee” may in- 
elude a defendant in writ of error. Wid- 
gins v. Norfolk & W. Ry. Co., 142 Va. 419, 
128 S. E. 516, 518. 

In old English law. Where a person 
charged with treason or felony pleaded guilty 
and turned approver or “king’s evidence,” 
and accused another as his accomplice in the 
same crime, in order to obtain his own par- 
don, the one so accused was called the “ap- 
pellee,” 4 BI. Comm, 330. 


APPELLO. Lat. In the civil law. I appeal. 
The form of making an appeal apud acta. 
Dig. 49, 1, 2. 


APPELLOR. In old English law. A crim- 
inal who accuses his accomplices, or who chal- 
lenges a jury. See Approver. 


APPEND. To add or attach. American Can- 
nel Coal Co. v. Indiana Cotton Mills, 78 Ind. 


. App. 115, 134 N. E. 801, 893. 


APPENDAGE. Something added as an. ac- 
cessory to or the subordinate part of another 
thing. State v. Fertig, 70 Iowa, 272, 30 N. W. 
633; Hemme vy. School Dist., 30 Kan. 377, 1 
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Pac. 104; State Treasurer v. Railroad Co., 28 
N. J. Law, 26; American Cannel Coal Co. F. 
Indiana Cotton Mills, 78 Ind. App. 115, 134 
N. E. 891, 893. An “appendage” for a school- 
house includes a well on the school premises. 
Schofield v. School Dist. No. 118, Labette 
County, 105 Kan. 343, 184 P. 480, 481, 7 A. 
L. R. 788. But “appendages” of a railroad 
do not include Liberty bonds pledged to in- 
demnify a surety on its appeal bond, or cash 
which was not indispensable to enjoyment of 
the property nor to its operation. Jackman 
v. St. Louis & H. R. Co., 304 Mo. 319, 263 §. 
W. 230, 231. 


APPENDANT. A thing annexed to or belong- 
ing to another thing and passing with it; 
a thing of inheritance belonging to another 
inheritance which is more worthy; as an 
advowson, common, etc., which may be ap- 
pendant to a manor, common of fishing to a 
freehold, a seat in a church to a house, ete. 
It differs from appurtenance, in that append- 
ant must ever be by prescription, i. e., a per- 
sonal usage for a considerable time, while au 
appurtenance may be created at this day; 
for if a grant be made to a man and his 
heirs, of common in such a moor for his 
beasts leyant or couchant upon his manor, 
the commons are appurtenant to the manor, 
and the grant will pass them. Co. Litt. 1216; 
Lucas v. Bishop, 15 Lea (Tenm.) 165, 54 Am. 
Rep. 440; Leonard v. White, 7 Mass. 6, 5 
Am, Dec, 19; Meek v. Breckenridge, 29 Ohio 
St. 648. See Appurtenance. 


APPENDITIA. The appendages or appurte- 
nances of an estate or house, dwelling, etc. ; 
thus, pent-houses are the appenditia domus. 
Cowell. 


APPENDIX. A printed volume, used on an 
appeal to the English house of lords or privy 
council, containing the docunients and other 
evidence presented in the inferior court and 
referred to in the cases made by the parties 
for the appeal. Answering in some respects 
to the “paper-book” or “case” in American 
practice. 


, APPENSURA. Payment of money by weight 
instead of by count. Cowell. 


APPERTAIN. To belong to; 
tion to; to be appurtenant to. See Appurte- 
nant; Ferguson v. Steen (Tex. Civ. App.) 
293 S. W. 318, 320; State v. Bodden, 166 Wis, 
219, 164 N. W. 1009, 1011. To be used in con- 
nection with. MecVeety v. Hayes, 111 Wash. 
457, 191 P. 401, 402. 


to have rela- 


APPERTAINING. Connected with in use or 
occupancy. Miller v. Mann, 55 Vt. 475, 479. 
It does not necessarily import contiguity, as 
does “adjoining,” and is therefore not 
synonymous with it; id. 

Peculiar to. Herndon v. Moore, 18 S. C. 
339. 


APPLICABLE 


APPLE CIDER VINEGAR. Vinegar made 
from evaporated apples by treating them with 
a certain percentage of water squeezed out 
again as apple juice is “apple cider vinegar” 
within the meaning of Agricultural Law N. Y. 
§§ 70-72, as amended by Laws 1916, c. 125 
(Agriculture and Markets Law, §§ 207-209). 
People v. Douglas Packing Co., 236 N. Y. 1, 
139 N. E. 159, 760. 


APPLIANCE. The term “appliance” refers 
to machinery and all the instruments used in 
operating it, and is to be distinguished from 
the word “materials,” which includes every- 
thing of which anything is mađe. Royal In- 
demnity Co. v. Day & Maddock Co., 114 Ohio 
St. 58, 150 N. E. 426; 427, 44 A. L. R. 374; 
Riter-Conley Mfg. Co. v. O’Donnell, 64 Okl. 
229, 168 P. 49, 52. An “appliance” is a me- 
chanical thing, a device or apparatus. One 
Black Mule v. State, 204 Ala. 440, 85 So. 749, 
750. The term has been applied to a rail- 
road track, Hines v. Kelley (Tex. Civ. App.) 
226 8. W. 493, 496; motor tracks in a coal 
mine, Jaggie v. Davis Colliery Co., 75 W. Va. 
370, 84 8. D. 941; an automobile, Ross v. 
Tabor, 53 Cal. App. 605, 200 P. 971, 973; a 
telephone lineman’s safety belt, Boone v. 
Lohr, 172 Iowa, 440, 154 N. W. 591, 592; and 
a plank on which a painting foreman was 
working, Peterson v. Beck, 27 Cal. App. 571, 
150 P. 788, 789; but not, however, to a sta- 
tion water tank, rope, or scaffold used there- 
on, by a painter, McFarland v. Chesapeake & 
O. Ry. Co., 177 Ky. 551, 197 S. W. 044, 947; 
nor to a moving picture machine, Baleom v. 
Ellintuch & Yarfitz, 179 App. Div. 545, 166 N. 
Y. S. 841, 842; nor the steps of a caboose, Cin- 
cinnati, N. O. & T. P. Ry. Co. v. Goldston, 163 
Ky. 42, 173 S. W. 161, 162. 


APPLICABLE. Fit, suitable, pertinent, or 
appropriate. Thomas y. City of Huntington, 
80 Ind. App. 476, 141 N. E. 358, 359. Brought 
into actual contact with. People v. Buffalo 
Cold Storage Co., 185 N. Y. 8S. 790, TH, 113 
Mise. Rep. 479. 

When a coustitution or court declares that 
the common law is in force in a particular 
state so far as it is applicable, it is meant 
that it must be applicable to the habits and, 
conditions of the community, as well as in 
harmony with the genius, the spirit, and the 
objects of their institutions. Wagner y. Bis- 
sell, 3 Iowa, 402. . 

When a constitution prohibits the enact- 
ment of local or special laws in all cases 
where a general law would be applicable, 
a general law should always be construed 
to be applicable, in this sense, where the en- 
tire people of the state have an interest in 
the subject, such as regulating interest, stat- 
utes of frauds or limitations, ete. But where 
only a portion of the people are affected, as’ 
in locating a county-seat, it will depend up- 
on the facts and circumstances of each par- 
ticular case whether such a law would be 
applicable. Evans v. Job, 8 Nev. 322. 


APPLICANT 


APPLICANT. An applicant, as for letters of 
administration, is one who is entitled there- 
to, and who files a petition asking that let- 
ters be granted. Jerauld v. Chambers, 44 
Cal. App. 771, 187 P. 33. 


APPLICARE. Lat. In old English law. To 
fasten to; to moor (a vessel.) Anciently 
rendered, “to apply.” Hale, de Juve Mar. 


Applicatia est vita regula. Application is the 
life of a rule. 2 Bulst. 79. 


APPLICATION. A putting to, placing before, 
preferring a request or petition to or before 
a person. The act of making a request for 
something. See Zilch v. Bomgardner, 91 Ohio 
St. 205, 110 N. E. 459, 460; Newhall Land & 
Farming Cc. v. Industrial Accident Commis- 
sion, 57 Cal. App. 115, 206 P. 769, 771; In re 
Naturalization of Subjects of Germany (D. 
©.) 242 F. 971, 973; In re Meyer, 166 N. XY. S. 
505, 100 Misc. Rep. 587. 

A written request to have a certain quan- 
tity of land at or near a certain specified 
place. Biddle v. Dougal, 5 Bin. (Pa.) 151. 

A petition. Scott v. Strobach, 49 Ala. 477, 
489. And see Gardner v. Goodner Wholesale 
Grocery Co., 113 Tex. 423, 256: S. W. 911, 913. 

The use or disposition made of a thing. 

A bringing together, in order to ascertain 
some. relation or establish some connection; 
as the application of a rule or principle to a 
ease or fact. 

` In Insurance 


The preliminary request, declaration, or 
statement made by a party applying for an 
insurance policy, such as one on his life, or 
against fire. Whipple v. Prudential Ins. Co. 
of America, 222 N. Y. 30, 118 N. B. 211, 212. 


Of Purchase Money 


The disposition made of the funds receiv- 
ed by a trustee on a sale of real estate held 
under the trust. 


Of Payments 
Appropriation of a payment to some par- 
ticular debt; or the determination to which 
of several demands a general payment made 
by a debtor to his creditor shall be applied. 


APPLY. To make a formal request or peti- 
tion, usually in writing, to a court, officer, 
board, or company, for the granting of some 
favor, or of some rule or order, which is with- 
in his or their power or discretion. For ex- 
ample, to apply for an injunction, for a par- 
don, for a policy of insurance, or for a re- 
ceiver. In re Bucyrus Road Machinery Co. 
(C. C. A.) 10 F.(2d) 333, 334. 

To use or employ for a particular purpose; 
to appropriate and devote to a particular use, 
object, demand, or subject-matter. Thus, to 
apply payments to the reduction of interest, 
Foley v. Hastings, 107 Conn. 9, 139 A. 305, 306. 
See Appropriate. 

To-put, use, or refer, as suitable or relative; 
to co-ordinate language with a particular: sub- 
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ject-matter; as to apply the words of a stat- 
ute to a particular state of facts. 


The word “apply” is used in connection with stat- 
utes in two senses, When construing a statute, in 
describing the class of persons, things, or functions 
which are within its scope; as that the statute 
does not “apply” to transactions in interstate com- 
merce, When discussing the use made of a stat- 
ute, in referring to the process by which the stat- 
ute is made operative; as where the jury is told to 
“apply” the statute of limitation if they find that 
the cause of action arose before a given date. Bran- 
deis, J., dissenting in Dahnke-Walker Milling Co. 
v. Bondurant, 257 U. B. 282, 42 5. Ct. 106, 110, n. 66 
L. Ed. 289. 


APPOINT. ‘To designate, ordain, prescribe, 
nominate. People v. Fitzsimmons, 68 N. X. 
519; Cunio v. Franklin County, 315 Mo. 405, 
285 S. W. 1007, 1008; Santa Barbara County 
v. Janssens, 117 Cal. 114, 169 P. 1025, 1027, 
L. R. A. 1918C, 558; Rhodes v. City of Taco- 
ma, 97 Wash. 341, 166 P. 647. To allot, set 
apart. Heisler v. Robbins, 17 Ariz. 429, 158 
P. 771, 772. 

“Appoint” is used where exclusive power 
and authority is given to one person, officer, 
or body to name persons to hold certain of- 
fices. State v. Doss, 102 W., Va. 162, 134 S. E. 
749, It is usually distinguished from “elect,” 
meaning to choose by a vote of the qualified 
voters of the city. State ex rel. Smith v. Bow- 
man, 170 S. W. 700, 701, 184 Mo. App. 549, 
But the distinction is not invariably observ- 
ed. Schaffner v. Shaw, 191 Iowa, 1047, 180 
N. W. 853, 854. 


APPOINTEE. A person who is appointed or 
selected for a particular purpose; as the ap- 
pointee under a power is the person who is to 
receive the benefit of the power, 


APPOINTMENT. 
In Chancery Practice 


The exercise of a right to designate the per- 
Son or persons who are to take the use of real 
estate. 2 Washb. Real Prop. 302; Merchants’ 
Loan & Trust Co. v. Patterson, 308 Ill. 519, 
189 N. E. 912, 919. 

The act of a person in directing the disposi- 
tion of property, by limiting a use, or by sub- 
stituting a new use for a former one, in pursu- 
ance of a power granted to him for that pur- 
pose by a preceding deed, called a “power of 
appointment ;” also the deed or other instru- 
ment by which he so conveys, 

Where the power embraces several permit- 
ted abjects, and the appointment is made to 
one or ‘more of them, excluding others, it is 
called “exclusive.” . 

Appointment may signify an appropriation 
of money to a specific purpose. Harris v. 
Clark, 3 N. Y. 93, 119, 51 Am. Dee. 352, See 
Illusory Appointment. : 


In Public Law 


The selection or designation of a person, 
by . tbe person: or: persons having: authority 
therefor, to fill an office or public function 
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and discharge the duties of the same.: State 
v. New Orleans, 41 La. Ann. 156, 6 So. 592; 
Wickersham v. Brittan, 93 Cal. 34, 28 P. 792, 
15 L-R. A. 106; Speed v. Crawford, 3 Mete. 
(Ky.) 210; State v. Braman, 173 Wis. 596, 181 
N. W. 729, 730. 

The term “appointment” is to be distin- 
guished from “election.” The former is an 
executive act, whereby a person is named as 
the incumbent of an office and invested there- 
with, by one or more individuals who have 
the sole power and right to select and con- 
stitute the officer. Election means that the 
person is chosen by a principle of selection 
in the nature of a vote, participated in by the 
public generally or by the entire class of per- 
sons qualified to express their choice in this 
manner. See McPherson v. Blacker, 146 U. 
S. 1, 13 Sup. Ct. 3, 36 L. Ed. 869; State v. 
Compson, 34 Or. 25, 54 Pac. 349; Reid v. Gor- 


such, 67 N. J. Law, 396, 51 A. 457; State v.’ 


Squire, 39 Ohio St. 197; State v. Williams, 60 
Kan. 837, 58 P. 476; Town. of Nortonville v. 
Woodward, 191 Ky. 730, 231 S. W. 224; Mono 
County v. Industrial Acc. Commission, 175 
Cal. 752, 167 P. 377, 378. 

“Appointment” may also mean the arrang- 
ing of a meeting. Spears v. State, 89 Tex. Cr. 
R. 459, 232 S. W. 326, 328. 


APPOINTOR. The person who appoints, or 
executes a power of appointment; as ap- 
pointee is the person to whom or in whose 
favor an appointment is made. 1 Steph. 
Comm. 506, 507; 4 Kent, Comm. 316. 

One authorized by the donor, under the 
statute of uses, to execute a power. 2 Bouv. 
Inst. mn: 1923. 

The appointor is the instrument of the do- 
nor of the power, and the appointee takes un- 
der the original will or instrument which cre- 
ates the trust, and not from the donee of the 
power. Barret v. Berea College, 48 R. I. 258, 
187 A. 145, 147. 


APPORT. L. Fr. In old English law. 
Tax; tallage; tribute; imposition; payment; 
charge; expenses, Kelham. 


APPORTION. To divide and distribute pro- 
portionally. School Dist. No. 3, Platte Coun- 
ty, v. School Dist. No. 2, Platte County, 29 
Wyo. 80, 210 P. 562, 


APPORTIONMENT. The division, partition, 
or distribution of a subject-matter in pro- 
portionate parts. Co, Litt, 147; 1 Swanst. 
37, n.; 1 Story, Eq. Jur. 475a; Hunt v. Cala- 
ghan, 32 Ariz. 235, 257 P. 648, 649. 


Of Contracts 


The allowance, in case of a severable con- 
tract, partially performed, of a part of the 
entire consideration proportioned to the de- 
gree in which the contract was carried out. 


Of Rent 


The allotment of their shares in a rent to 
each of several parties owning it. The de- 
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termination of the amount. of rent to be paid 
when the tenancy is terminated at some peri- 
od other than one of the regular intervals for 
the payment of rent. Swint v. McCalmont 
Oil Co., 184 Pa. 202, 38 A. 1021, 63 Am. St. Rep. 
791; Gluck v. Baltimore, 81 Md. 315, 32 A. 515, 
48 Am. St. Rep. 515. 


Of Incumbrances 


Where several persons are interested in an 
estate, apportionment, as between them, is 
the determination of the respective amounts 
which they shall contribute towards the re- 
moval of the incumbrance. 


Of Corporate Shares 


_The pro tanto division among the subscrib- 
ers of the shares allowed to be issued by the 
charter, where more than the limited num- 
ber have been subscribed for. Clarke v. 
Brooklyn Bank, 1 Edw. Ch. (N. Y.) 368; 
Haight v. Day, 1 Johns. Ch. (N. Y.) 18. 


Of Common 


A division of the right of common between 
several persons, among whom the land to 
which, as an entirety, it first belonged has 
been divided. 


Of Representatives 


The determination upon each decennial 
census of the number of representatives in 
congress which each state shall elect, the cal- 
culation being based upon the population. 
See Const. U. S. art. 1, § 2; Amend. 14, § 2. 


Of Taxes 


The apportionment of a tax consists in a 
selection of the subjects to be taxed, and. in 
laying down the rule by which to measure the 
contribution which each of these subjects 
shall make to the tax. Barfield v. Gleason, 
111 Ky. 491, 63 8. W. 964. 


APPORTS EN NATURE. In French law. 
That which a partner brings into the part- 
nership other than cash; for instance, securi- 
ties, realty or personalty, cattle, stock, or 
even his personal ability and knowledge. 
Argl. Fr. Mere. Law, 545. 


APPORTUM. In old English law. The reve- 
nue, profit, or emolument which a thing brings 
to the owner. Commonly applied to a corody 
or pension. Blount. 


APPOSAL OF SHERIFFS. The charging 
them with money received upon their account 
in the exchequer. St. 22 & 23 Car. II.; Cow- 
ell. . 


APPOSER. An offcer in the exchequer, cloth- 
ed with the duty of examining the sheriffs in 
respect of their accounts. Usually called the 
“foreign apposer.” Termes de la Ley. The 
office is now abolished. f 


APPOSTILLE, or APOSTILLE. In French 
law, an addition or annotation made in the 
margin of a writing. Merl. Répert. 


APPRAISAL 


APPRAISAL. A valuation or an estimation 
of value of property by two disinterested per- 
sons of suitable qualifications. Jacobs v. 
Schmidt, 231 Mich. 200, 208 N. W. 845, 846. 


APPRAISE. In practice. To fix or set a price. 
or value upon; to fix and state the true val- 
ue of a thing, and, usually, in writing. Vin- 
cent v. German Ins. Co., 120 Iowa, 272, 94 N. 
W. 458. To value property at what it is 
worth. Tax Commission of Ohio v. Clark, 20 
Ohio App. 166, 151 N. E. 780, 781. In a stat- 
ute directing officers to “appraise all taxable 
property at its full and true vaiue in money,” 
the words italicized add nothing to the mean- 
ing of the statute; Cocheco Mfg. Co. v. Straf- 
ford, 51 N. H. 455, 482. 

To “appraise” money means to count. In re 
Hollinger’s Estate, 259 Pa, 72, 102 A, 409. 


APPRAISEMENT. A just and true valua- 
tion of property. A valuation set upon prop- 
erty under judicial or legislative authority. 
Cocheco Mfg. Co. v. Strafford, 51 N. H. 482. 
A valuation or estimation of the value of 
property. Littlehead v. Sheppard, 123 OKL 
29, 251 P. 60, 62. 

An “arbitration” presupposes a controver- 
sy or difference to be decided, and the arbi- 
trators proceed in a judicial way. On the 
other hand, an appraisal or valuation is gen- 
erally a mere auxiliary feature of a contract 
of sale, the purpose of which is not to adjudi- 
cate a controversy but to avoid one. Thomp- 
son v. Newman, 36 Cal. App. 248, 171 P. 982, 
983. 


APPRAISER. A person appointed by com- 
petent authority to make an appraisement, to 
ascertain and state the true value of goods or 
real estate. 

The title of “appraiser” carries with it a 
significance that he is to be the judge of the 
evidence he desires submitted to him on the 
question of valuation, in cases fairly treated 
by him. In re Gibert’s Estate, 160 N. Y. S. 
213, 214, 96 Misc. Rep. 401. 


General Appraisers 


Appraisers appointed under an act of con- 
gress to afford aid and assistance to the col- 
lectors of customs in the appraisement of 
imported merchandise. Gibb v. Washington, 
10 Fed. Cas. 288, 


Merchant Appraisers 


Where the appraisement of an invoice of 
imported goods made by the revenue officers 
at the custom house is not satisfactory to the 
importer, persons may be selected (under this 
name) to make a definitive valuation; they 
must be merchants engaged in trade. Auf- 
fmordt v. Hedden (C. C.) 30 Fed. 360; Oelber- 
man v. Merritt (C. C.).19 Fed. 408; s. c., 123 
U. S. 356, 8 Sup. Ct. 151, 31 L. Ed. 164, 


APPRECIABLE. Capable of being esti- 
mated; perceptible. Fisher v. Los Angeles 
Pacific Co.,:21 Cal. App. 677, 132 P. 767,769. 
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See Stodder v, Rosen Talking Mach. Co., 247 
Mass. 60, 141 N. E. 569, 571. As used in a 
decree enjoining operation of a cotton oil mill 
in such manner as to throw out lint in “ap- 
preciable’” quantities, “appreciable” may be 
practically synonymous with unreasonable. 
Buckeye Cotton Oil Co. v. Ragland (C. C. A.) 
11 F.(2d) 231, 234. 


APPRECIATE. To estimate justly; to set a 
price or value on. Holmes v. Connell’s Es- 
tate, 207 Mich. 663, 175 N. W. 148, 149; Brace 
v. Black, 125 Ill. 33, 17 N. E. 66. When used 
with reference to the nature and effect of an 
act, “appreciate” may be synonymous with 
“know” or “understand.” Western Indem- 
nity Co. v. MacKechnie (Tex. Civ. App.) 214 
S. W. 456, 460. 


APPRECIATION IN VALUE. Appreciation 
in the value of property has reference to the 
so-called unearned increment, and does not 
include that added value of the property made 
by extensious and permanent improvements, 
People ex rel. Adirondack Power & Light Cor- 
poration v. Public Service Commission, 198 
N. Y. S. 186, 189, 200 App. Div. 268, 


APPREHEND. To take hold of, whether 
with the mind, and so to conceive, believe, 
fear, dread, Trogdon v. State, 133 Ind. 1, 32 
N. E. 725; or actually and bodily, and so to 
take a person on a criminal process; to seize: 
to arrest, Hogan v. Stophlet, 179 Ill. 150, 53 
N. E. 604, 44 L. R. A, 809. 

To understand. Golden v. State, 25 Ga. 527, 
531. To be conscious or sensible of. Collins 
v. Liddle, 67 Utah, 242, 247 P. 476, 479. 


APPREHENSIO. Lat. In the civil and old 
English law. A taking hold of a person or 
thing; apprehension; the seizure or capture 
of a person. Calvin. 

‘One of the varieties or subordinate forms 
of occupatio, or the mode of acquiring title 
to things not belonging to any one, 


APPREHENSION. 
In Practice 


The seizure, taking, or arrest of a person 
on a criminal charge. The term “apprehen- 
sion” is applied exclusively to criminal cases, 
and “arrest” to both criminal and civil cases. 
Cummings v. Clinton County, 181 Mo. 162, 79 
S. W. 1127; Ralls County v. Stephens, 104 
Mo. App. 115, 78 S. W. 291; Hogan v. Stoph- 
let, 179 Il. 150, 53 N. E. 604, 44 L. R. A. 809; 
People v. Martin, 188 Cal, 281, 205 P. 121, 
123, 21 A. L. R. 1399. 


In the Civil Law 

A physical or corporal act, (corpus,) on. the 
part of one who intends to acquire possession 
of a thing, by which he brings himself into 
such a relation to the thing that he may sub- 
ject it to his exclusive control; or by which 
he obtains the physical ability to exercise 
his power over the thing whenever he pleases. 
One of the requisites to the acquisition of ju- 
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dicial possession, and by which, when accom- 
panied by intention, (enimus,) possession is 
acquired. Mackeld. Rom. Law, §§ 248, 249, 
250. 


APPRENDRE. A fee or profit taken or re- 
ceived. Cowell. 


APPRENTICE. A person, usually a minor, 
bound in due form of law to a master, to 
learn from him his art, trade, or business, 
and to serve him during the time of his ap- 
prenticeship. 1 Bl. Comm. 426; 2 Kent, 
Comm, 211; 4 Term, 735. Altemus v. Ely, 3 
Rawle (Pa.) 307; In re Goodenough, 19 Wis. 
274; Phelps v. Railroad Co., 99 Pa. 118; 
Lyon v. Whitemore, 3 N. J. Law, 845; Dela- 
ware, L, & W. R. Co. v. Petrowsky (C. C. A.) 
250 F. 554, 560; City of St. Louis v. Bender, 
248 Mo. 113, 154 S. W. 88, 89, 44 L. R. A. (N. 
S) 1072. 


APPRENTICE EN LA LEY. An ancient 
name for students at law, and afterwards ap- 
plied to counsellors, apprentici ad barras, 
from which comes the more modern word 
“barrister.” In some of the ancient law- 
writers the terms apprentice and barrister 
are synonymous. Co. 2d Inst. 214; Eunomus, 
Dial. 2, § 53, p. 155. 


APPRENTICESHIP. A contract by which 
one person, usually a minor, called the “ap- 
prentice,” is bound to another person, called 
the “master,’ to serve him during a pre- 
scribed term of years in his art, trade, or 
business, in consideration of being instructed 
by the master in such art or trade, and (com- 
monly) of receiving his support and mainte- 
nauce from the master during such term. 

The term during which an apprentice is 
to serve, 

The status of an apprentice; the relation 
subsisting between an apprentice and his 
master, 


APPRENTICIUS AD LEGEM. An apprentice 
to the law; a law student; a counsellor be- 
low the degree of serjeant; a barrister. See 
Apprentice en la Ley. 


APPRIZING. In Scotch law. A form of 
process by which a creditor formerly took pos- 
session of the estates of the debtor in pay- 
ment of the debt due. It is now superseded 
by adjudications. 


APPROACH. To come nearer in space. Pez- 
zoni v. Pezzoni, 38 Cal. App. 209, 175 P. 801, 
802; Lawrence v. Goodwill, 44 Cal. App. 440, 
186 P. 781, 785; Weber v. Greenebaum, 270 
Pa, 382,113 A. 418, 414. Thus, an “approach- 
ing” street car is one coming near to, in point 
of time and place. Ruffin Coal & Transfer 
Co. v. Rich, 214 Ala. 622, 108 So. 600, 602. 


APPROACH, RIGHT OF. In international 
law. The right of a ship of war, upon the 
high sea, to draw near to another vessel for 
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the purpose of ascertaining the nationality of 
the latter. The Marianna Flora, 11 Wheat. 
(U. S.) 48, 44, 6 L. Ed. 405. Kent understood 
it to be equivalent to the right of visit. 1 
Kent, Comm. 153. And at present the right 
of approach has no existence apart from the 
right of visit. 


APPROACHES. The “approaches” to a 
bridge or viaduct may include embankments, 
grades, or structures of any sort serving as a 
passage or way. Henderson County v. Chi- 
cago, B. & Q. R. Co., 320 Ill. 608, 151 N. E. 
542, 545; Starrett v. Inhabitants of Town of 
Thomaston, 126 Me. 205, 137 A. 67, T0. That 
part of the roadway which is essential to 
make the bridge accessible and convenient for 
public use. Person v. Polk County, 198 Iowa, 
733, 185 N. W. 491, 492. Compare State v. 
Great Northern Ry. Co., 186 Minn. 164, 161 
N. W. 506, 508; In re Rosedale Ave. in City 
of New York, 162 N. Y. S. 877, 885, 175 App. 
Div. 864. The “approaches” to a rapid transit 
railway tunnel 60 feet below the surface may 
include elevators. City of Boston v. Boston 
Elevated Ry. Co., 213 Mass. 407, 100 N. B. - 
601, 603. 


APPROBATE AND REPROBATE. In Scotch 
law. To approve and reject; to attempt 
to take advantage. of one part, and reject the 
rest. Bell. Equity suffers no person to ap- 
probate and reprobate the same deed. 1 
Kames, Eq. 317; 1 Bell, Comm. 146. The 
doctrine of approbate and reprobate is the 
English doctrine of election. 


APPROPRIATE. To make a thing one’s 
own; to make a thing the subject of prop- 
erty; to exercise dominion over an object to 
the extent, and for the purpose, of making it 
subserve one’s own proper use or pleasure. 
Newhouse v. First Nat. Bank (D. C.) 13 F.2d) 
887, 889; People v. Ashworth, 222 N. Y. S. 24, 
27, 220 App. Div. 498. The term is properly 
used in this sense to denote the acquisition 
of property and a right of exclusive enjoy- 
ment in those things which before were with- 
out an owner or were publici juris. United 
States v. Nicholson (D. C.) 12 Fed. 522; Wul- 
zen v, San Francisco, 101 Cal. 15, 35 Pac. 353, 
40 Am. St. Rep. 17; People v. Lammerts, 164 
N. Y. 187, 58 N. E. 22. 


Under a statute punishing any officer of a corpo- 
ration who fraudulently appropriates the money of 
the corporation, “appropriates” embraces every 
mode by which an officer fraudulently or unlawful- 
ly obtains the property of the corporation. Com- 
monwealth v. Dow, 217 Mass. 473, 105 N. E.’ 995, 996, 
And under similar statutes, it may be synonymous 
with “convert.” State v. Hoff, 29 N. D. 412, 150 N. 
W. 929, 930. 

To destroy property is to “appropriate” it within 
the meaning of a constitutional prohibition against 
taking private property for public use without just 
compensation, Little Falls Fibre Co. v. Henry Ford 
& Son, 217 N. Y. S. 584, 540, 127 Misc, Rep. 834. See, 
also, American Woolen Co, v. State, 211 N. Y. S. 
149, 166, 125 Misc. Rep. 196. 


APPROPRIATE 


To prescribe a particular use for particular 
moneys; to designate or destine a fund or 
property for a distinct use, or for the pay- 
ment of a particular demand. Whitehead v. 
Gibbons, 10 N. J. Hq. 235; State v. Bordelon, 
6 La. Ann. 68; Western Union Telegraph Co. 
v. Buchanan (Tex. Civ. App.) 248 5. W. 68, 
70. 


In its use with reference to payments or mon- 
eys, there is room for a distinction between this 
term and “apply.” The former properly denotes 
the setting apart of a fund or payment for a par- 
ticular use or purpose, or the mental act of resolv- 
ing that it shall be so employed, while “apply” sig- 
nifies the actual expenditure of the fund, or using 
the payment, for the purpose to which it has been 
appropriated. Practically, however, the words are 
used interchangeably. 


To allot, assign, or set apart, or apply to 
a particular use or purpose. Jennings v. Kin- 
sey, 308 Mo. 265, 271 S. W. 786, 787. 


Where a sale is of goods not specified at the time 
the contract is made, the goods are said to be ‘‘ap- 
propriated” to the contract when they are identi- 

` fied and- applied irrevocably to the contract, E. L. 
Welch Co. v. Lahart Elevator Co., 122 Minn. 432, 
142 N. W. 828, 830. 


Also used in the sense of distribute; in this 
sense it may denote the act of an executor or 
administrator who distributes the estate of 
his decedent among the legatees, heirs, or 
others entitled, in pursuance of his duties 
and according to their respective rights. 


APPROPRIATION. The act of appropriating 
or setting apart; prescribing the destination 
of a thing; designating the use or applica- 
tion of a fund. 


In Public Law 


The act by which the legislative department 
of government designates a particular fund, 
or sets apart a specified portion of the public 
revenue or of the money in the public treas- 
ury, to be applied to some general object of 
governmental expenditure, (as the civil serv- 
ice list, etc.) or to some individual purchase 
or expense. State v. Moore, 50 Neb. 88, 69 
N. W. 373, 61 Am. St. Rep. 5388; Clayton v. 
Berry, 27 Ark. 129; State v. Carter, 31 Wyo. 
401, 226 P. 690, 693; Blaine County Inv. Co. 
v. Gallet, 35 Idaho, 102, 204 P. 1066, 1067. 
An element of the definition of ‘appropria- 
tion” is that the money appropriated be out 
of the general revenues of the state. Black 
and White Taxicab Co. v. Standard Oil Co., 
25 Ariz. 381, 218 P. 189, 144. An “ex- 
penditure” is the expending, a laying out of 
money, disbursement, and is not the same ag 
an “appropriation,” the setting apart or as- 
signment to a particular-person or use. Grout 
v. Gates, 97 Vt. 434, 124 A. 76, 80. 

When money is appropriated (f. e, set 
apart) for the purpose of securing the pay- 
ment of a specific debt or class of debts, or 
for an individual purchase. or object of ex- 
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pense, it is said to be specifically appropriat- 
ed for that purpose. . 

A specific appropriation is an act of the 
legislature by which a named sum of money 
has been set apart in the treasury, and de- 
voted to the payment of a particular de- 
mand, Stratton v. Green, 45 Cal. 149. 


In General 


—Appropriation of land. The act of selecting, 
devoting, or setting apart land for a par- 
ticular use or purpose,:as where land is ap- 
propriated for public buildings, military res- 
ervations, or other public uses. McSorley v. 
Hill, 2 Wash, St. 638, 27 Pac. 552; Murdock 
v. Memphis, 7 Cold. (Tenn.) 500; Jackson 
v. Wilcox, 2 Ill. 360. Sometimes also applied 
to the taking of private property for public 
use in the exercise of the power of eminent 
domain. Railroad Co, v. Foltz (C. C.) 52 Fed. 
629; Sweet v. Rechel, 159 U. S. 380, 16 Sup. 
Ct. 43, 40 L. Ed. 188; N. Ward Co. v. Board 
of Street Com’rs of City of Boston, 217 Mass. 
381, 104 N. E. 965, 966. In this sense it may 
refer merely to physical occupation and con- 
template payment prior thereto, in contra- 
distinction to “taking,” referring to a legal 
taking and presupposing payment after dam- 
ages are due. Keller v. City of Bridgeport, 
101 Conn. 669, 127 A. 508, 511. 
“Appropriation” under the Civil Code has 
been said to be but another form of prescrip- 
tion. City of San Bernardino v. City of 
Riverside, 186 Cal. 7, 198 P. 784, 787. 


—Appropriation of payments. This means the 
application of a payment to the discharge of 
a particular debt. Thus, if a creditor has two 
distinct debts due to him from his debtor, 
and the latter makes a general payment on 
account, without specifying at the time to 
which debt he intends the payment to apply, 
it is optional for the creditor to appropriate 
(apply) the payment to either of the two debts 
he pleases. Gwin v. McLean, 62 Miss. 121; 
Martin v. Draher, 5 Watts (Pa.) 544. 


—Appropriation of water. An dppropriation of 
water flowing on the public domain consists 
in the capture, impounding, or diversion of it 
from its natural course or channel and its 
actual application to some beneficial use pri- 
vate or personal to the appropriator, to the 
entire exclusion (or exclusion to the extent of 
the water appropriated) of all other persons. 
To constitute a valid appropriation, there 
must be an intent to apply the water to some 
beneficial use existing at the time or contem- 
plated in the future, a diversion from the 
natural channel by means of a ditch or canal, 
or some other open physical act of taking 
possession of the water, and an actual ap- 
plication of it within a reasonable time to 
some useful or beneficial purpose. Murphy v. 
Kerr (D. C.) 296 F. 536, 542; Snow v. Abalos, 
18 N: M: 681; 140 P1044, 1048; In re Water 
Rights in Silvies River, 115 Or, 27, 237 P. 
822,336; Low. v.. Rizor, 25 Or. 551, 37 Pac. 
‘Bi.Law Dict. (8p Dp.) 
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82; Clough v. Wing, 2 Ariz. 371, 17 Pac. 458; 
-Offield v. Ish, 21 Wash. 277, 57 Pac. 809; Res- 
ervoir Co. v. People, 8 Colo. 614, 9 Pac. 794; 


McCall v. Porter, 42 Or. 49, 70 Pac. 820; Mc- 


Donald v. Mining Co., 18 Cal. 220. 


In English Ecclesiastical Law 


The perpetual annexing of a benefice to 
some spiritual corporation either sole or ag- 
gregate, being the patron of the living. 1 BL 
Comm. 384; 3 Steph. Comm. 70-75; 1 Crabb, 
Real Prop. p. 144, § 129. Where the annexa- 
tion is to the use of a lay person, it is usually 
called an “impropriation” (q. v.). 1 Crabb, 
Real Prop. p. 145, § 130. There have been no 
appropriations since the dissolution of monas- 
teries. 


APPROPRIATOR. One who makes an ap 
propriation; as, an appropriator of water. 
Lux v. Haggin, 69 Cal. 255, 10 Pae. 736. 


In English Ecclesiastical Law 


A spiritual corporation entitled to the prof- 
its of a benefice. 


APPROVAL. The act of confirming, ratifying, 
sanctioning, or consenting to some act or thing 
done by another. Melton v. Cherokee Oil & 
Gas Co., 67 Okl. 247, 170 P. 691, 697; Ellison 
v. Oliver, 147 Ark. 252, 227 S. W. 586, 588; 
Rooney v. South Sioux City, 111 Neb. 1, 195 N. 
W. 474, 475. “Approval” implies knowledge 
and exercise of discretion after knowledge. 
State v. Duckett, 183 S. C. 85, 130 S. E. 340, 
342. 

The act of a judge or magistrate in sanc- 
tioning and accepting as satisfactory a bond, 
security, or other instrument which is re 
quired by law to pass his inspection and re- 
ceive his approbation before it becomes oper- 
ative. 


APPROVE. To confirm, ratify, sanction, or 
consent to some act or thing done by another. 
Board of Education of City of Hutchinson v. 
Reno Community High School, 124 Kan. 175, 
257 P. 957, 959; Tibbens v. Clayton (D. ©.) 288 
F. 393, 394. “Approve” is therefore distin- 
guishable from “authorize,” meaning to per- 
mit a thing to be done in future. Gray v. Gill, 
210 N. Y. S. 658, 660, 125 Misc. 70. 

The act of approval “imports the act of 
passing judgment, the use of discretion, and 
the determination as a deduction therefrom” ; 
to confirm, ratify, sanction, or consent to some 
act or thing done by another. 

To regard or pronounce as good; think or 
judge well of; to be pleased with; commend. 
Melton v. Cherokee Oil & Gas Co., 67 OKL 247, 
170 P. 691, 697. 

“Approve” often implies the exercise of 
sound judgment or discretion; Cunningham 
v. Commissioner of Banks, 249 Mass, 401, 144 
N. E. 447, 455; Key v. Board of Education of 
Granville County, 170 N. O. 123, 86 S. E. 1002, 
1003; but not necessarily so; Better Built 
Homes & Mortgage Co, v. Nolte, 211 Mo. App. 
601, 249 S. W. 743, 745. 


‘dence against his companions in guilt. 


To take to one’s proper and separate use. 
To improve; to enhance the value or profits 
of anything. To inclose and cultivate common 
or waste land. f - 

To approve common or waste land is to 


‘inclose and convert it to the purposes of hus- 


bandry, which the owner might always do, 
provided he left common sufficient for such - 
as were entitled to it. St. Mert. c. 4; St. 
Westm. 2, c.46; 2 Bl. Comm. 34; 3 Bl. Comm. 
240; 2 Steph. Comm. 7; 3 Kent, Comm. 406. 


in Old Criminal Law 


To accuse or prove; to accuse an accom- 
plice by giving evidence against him. 


APPROVED INDORSED NOTES. Notes in- 
dorsed by another person than the maker, for 
additional security, the indorser being satis- 
factory to the payee. Mills v. Hunt, 20 Wend. 


” (N. Y. 431. 


APPROVEMENT. By the common law, ap- 
provement is said to be a species of confes- 
sion, and incident to the arraignment of a 
prisoner indicted for treason or felony, who 
confesses the fact before plea pleaded, and 
appeals or accuses others, his accomplices 
in the same crime, in order to obtain his own 
pardon. In this case he is called an “approv- 
er,” or “prover,” “probator,” and the party 
appealed or accused is called the “appellee.” 
Such approvement can only be in capital of- 
fenses, and it is, ag it were, equivalent to an 
indictment, since the appellee is equally called 
upon to answer it. Gray v. People, 26 IlL 
344; Whiskey Cases, 99 U. S. 599, 25 L. Ed. 
399; State v. Graham, 41 N. J. Law, 15, 32 
Am. Rep. 174, 


APPROVER. L. Fr. To approve or prove; 
to youch. Kelham, 


APPROVER, %. 


In Real Property Law 


Approvement; improvement. “There can 
be no approver in derogation of a right of com- 
mon of turbary.” 1 Taunt, 435. 


In Criminal Law 


An aceomplice in crime who accuses others 
of the same offense, and is admitted as a wit- 
ness at the discretion of the court to give evi- 
He is 
vulgarly called “King’s Evidence.” 

He is one who confesses himself guilty of 
felony and accuses others of the same crime 
to save himself from punishment, Myers v. 
People, 26 Ill. 175. See Antithetarius. By the 
old law, if he failed to convict those he ac- 
cused he was- at once hung. It is said that- 
they usually failed. 1 Pike, Hist. of Cr. 286. 


In Old English Law 


Certain men sent into the several counties 
to increase the farms (rents) of hundreds and 
wapentakes, which formerly were let at a cer- 
tain value to the sheriff. Cowell 


APPROVER 


Bailiffs of lords in their franchises. Sher- 
iffs were called the king’s “approvers” in 1 
Edw. III, st. 1, c. i. Termes de la Ley, 49. 

Approvers in the Marches were those who 
had license to sell and purchase beasts there. 


APPROXIMATE. Used in the sense of an es- 

. timate merely, meaning more or less, but 
about and near the amount, quantity, or dis- 
tance specified. Ross v. Keaton Tire & Rub- 
ber Co., 57 Cal. App. 50, 206 P. 645, 646; Stock- 
burger v. Brooker, 33 Ga. App. 676, 127 S. E. 
663. Near to; about; a little more or less; 
close. Kleiman v. Orion Knitting Mills, 189 
Md. 550, 115 A. 857, 858; Texas Employers’ 
Ins. Ass’n v. Fitzgerald (Tex. Civ. App.) 292 
-S. W. 925, 927. But where blueprints fur- 
nished prospective bidders on municipal 
bridge construction show depth of bed rock 
at a certain number of feet “approximate,” 
such word covers only negligible deviations 
from entire accuracy, and not substantial vari- 
ations. City of Richmond v. I. J. Smith & Co., 
119 Va. 198, 89 S. E. 123, 126. “Approximate- 
ly” is very nearly synonymous with “proxi- 
_mately,” and an instruction on the causal re- 
lation between the injury and the alleged neg- 
ligence, though using the former instead of 
the latter, is not prejudicially erroneous. P. 
B. Arnold Co. v. Buchanan, 60 Ind. App. 626, 
111 N. E. 204, 207. . 


APPRUARE. 
Cowell. 


To take to one’s use or profit. 


APPULSUS. In the civil law. A driving to, as 
of cattle to water. Dig. 8, 3, 1, 1, 


APPURTENANCE. That which belongs to 
something else; an adjunct; an appendage; 
something annexed to another thing more 
worthy as principal, aud which passes as in- 
cident to it, as a right of way or other ease- 
ment to land; an out-house, barn, garden, or 
orchard, to a house or messuage. Cohen v. 
Whitcomb, 142 Minn. 20, 170 N. W. 851, 852; 
Foil v. Board of Drainage Com’rs of Big Cold 
Water Drainage Dist. No. 1 of Cabarrus Coun- 
ty, 192 N. C. 652, 135 S. D. 781, 782; First Nat. 
Bank v. Labit, 161 La. 719, 109 So. 400; 
Dixson vy. Ladd, 32 S. D. 163, 142 N. W. 259, 
260, 46 L. R. A. (N. 8.) 206, Ann. Cas. 19164A, 
253; Clark v. Koesheyan, 26 Cal. App. 305, 
146 P. 904, 905; Meek v. Breckenridge, 29 
Ohio St. 642; Harris v. Elliott, 10 Pet, 54, 9 
L. Ed. 333; Humphreys v. McKissock, 140 
U. S. 304, 11 Sup. Ct. 779, 35 L. Ed. 473; Far- 
mer v. Water Co., 56 Cal, 11. l 

Appurtenances of a ship include whatever 
is on board a ship for the objects of the voyage 
and adventure in which she is engaged, be- 
longing to her owner, such as boats and ca- 
ble; Briggs v. Strange, 17 Mass. 405; a rud- 
der and cordage; 5 B. & Ald. 942; fishing- 
stores; chronometers. 

Appurtenant. is substantially the same in 
meaning as accessory, but it is more technical- 
ly used in relation to property, and ig the more 
appropriate word for a conveyance, being em. 
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ployed in leases for the purpose of including 
any easements or servitudes used or enjoyed. 
with the demised premises. Riddle v. Little- 
field, 53 N. H. 508, 16 Am. Rep. 388. It in- 
cludes the opportunity to look through a win- 


‘dow, and obtain light and air from it. Agalias 


v. Hirschfield, 99 N. J. Eq. 622, 133 A. 526, 
528. 

Eeal property cannot be appurtenant to real 
property. Hurley v. Liberty Lake Co., 112 
Wash. 207, 192 P. 4, 5. 


APPURTENANT. Belonging to; accessory 
or incident to; adjunct, appended, or annex- 
ed to; answering to accessorium in the civil 
law, 2 Steph. Comm. 30 note. 

A thing is deemed to be incidental or ap- 
purtenant to land when it is by rigbt used 
with the land for its benefit, as in the case of 
a way, or watercourse, or of a passage for 
light, air, or heat from or across the land of 
another. Civil Code Cal. § 662. Mattix v. 
Swepston, 127 Tenn. 693, 155 S. W. 928, 930. 

In common speech, appurtenant denotes 
annexed or belonging to; but in law it de- 
notes an annexation which is of convenience 
merely and not of necessity, and which may 
have had its origin at any time, in both which 
respects it is distinguished from appendant 
(q. v.).. Balcar v. Lee County Cotton Oil Co. 
(Tex. Civ. App.) 193 S. W. 1094, 1095. ` 


APRAXIA. See Aphasia, 


APROVECHAMIENTO. In Spanish law. 
Approvement, or improvement and enjoyment 
of public lands. As applied to pueblo lands, 
it has particular reference to the commons, 
and includes not only the actual enjoyment of 
them but a right to such enjoyment. Hart 
v. Burnett, 15 Cal. 530, 566, 


APT. Fit; suitable; appropriate. 


APT TIME. Apt time sometimes depends up- 
on lapse of time; as, where a thing is required 
to be done at the first term, or within a given 
time, it cannot be done afterwards. But the 
phrase more usually refers to the order of pro- 
ceedings, as fit or suitable. Pugh v. York, 74 
N. ©. 383. 


APT WORDS. Words proper to produce the 
legal effect for which they are intended; 
sound technical phrases. 


APTA VIRO. Fit for a husband; marriage- 
able; a woman who has reached marriageable 
years. 


APUD ACTA. Among the acts; among the 
recorded proceedings. In the civil law, this 
phrase is applied to appeals taken orally, in 
the presence of the judge, at the time of judg- 
ment or sentence. Credit Co., Ltd., V. Arkan- 
sas Cent. Ry. Co., 9 S. Ct. 107, 108, 128 U. S. 
258, 32 L. Ed, 448. 


AQUA. In the civil and old English law. Wa- 
ter; sometimes a stream or water-course. 
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AQUA. ÆSTIVA. In Roman law. Summer 
water; water that was used in summer only. 
Dig. 43, 20, 1, 3, 4. 


Aqua cedit solo. Water, follows the land. A 
sale of land will pass the water which covers 
it. 2 Bl, Comm. 18; Co. Litt. 4. 


AQUA CURRENS. Running water. 


Aqua currit et debet currere, ut currere solebat. 
Water runs, and ought to run, as it has used 
to run. 8 Bulst. 839; 3 Kent, Comm. 439. A 
running stream should be left to flow in its 
natural channel, without alteration or diver- 
sion. A fundamental maxim in the law of 
water-courses. 


AQUA DULCIS, or FRISCA. Fresh water. 
Reg. Orig. 97; Bract. fols. 117, 135. 


AQUA FONTANEA. 
lib. 4, €. 27, § 8. 


AQUA PROFLUENS. 
water. Dig. 1, 8, 2. 


AQUA QUOTIDIANA. In Roman law. Daily 
water; water that might be drawn at all 
times of the year, (qua quis quotidie possit uti, 
si vellet.) Dig. 48, 20, 1—4. 


AQUA SALSA. Salt water. 


AQUÆ DUCTUS. In the civil law. A servi- 
tude which consists in the right to carry water 
by means of pipes or conduits over or through 
the estate of another. Dig. 8, 3, 1; Inst. 2, 3. 


AQU/E HAUSTUS. In the civil law. A servi- 
tude which consists in the right to draw water 
from the fountain, pool, or spring of another. 
' Inst. 2, 3, 2; Dig. 8, 3, 1, 1. 


Spring water. Fleta, 


Flowing or running 


AQUÆ IMMITTENDA.. A civil law easement 
or servitude, consisting in the right of one 
whose house is surrounded with other build- 
ings to cast waste water upon the adjacent 
roofs or yards. Similar to the common law 
easement of drip. - Bellows v. Sackett, 15 Barb. 
N.Y.) 96. 


AQUAGIUM. A canal, ditch, or water course 
running through marshy grounds. A mark or 
gauge placed in or on the banks of a running 
stream, to indicate the height of the water, 
was called “aquagaugiwm.” Spelman. 


AQUATIC RIGHTS. Rights which individu- 
als have to the use of the sea and rivers, for 
the purpose of fishing and navigation, and also 
to the soil in the sea and rivers. 


ARABANT. They plowed. A term of feudal 
law, applied to those who held by the tenure 
of plowing and tilling the lord’s lands within 
the manor. Cowell. 


ARAHO. In feudal law. To make oath in 
the church or some other holy place. All 
oaths were made in the church upon the relics 
of saints, according to the Ripuarian laws. 
Cowell; Spelman, 


ARBITRAMENT AND AWARD 


ARALIA. Plowlands. Land fit for the plow. 
Denoting the character of land, rather than its 
condition. Spelman. 


ARATOR. A plowman; a farmer of arable 
land. 


ARATRUM TERRÆ. In old English law. A 
plow of land; a plowland; as much land as 
could be tilled with one plow (or by a single 
“arator” or plowman), Whishaw, ` 


ARATURA TERRÆ. The plowing of land by 
the tenant, or vassal, in the service of his lord. 
Whishaw. 


ARATURIA. Land suitable for the plow; 
arable land. Spelman. 


ARBITER. A person chosen to decide a con- 
troversy; an arbitrator, referee. 

A person bound to decide according to the 
rules of law and equity, as distinguished from 
an arbitrator, who may proceed wholly at his 
own discretion, so that it be according to the 
judgment of a sound man, Cowell. 

According to Mr. Abbott, the distinction is 
as follows: “Arbitrator” is a technical name 
of a person selected with reference to an es- 
tablished system for friendly determination 
of controversies, which, though not judicial, is 
yet regulated by law; so that the powers and 
duties of the arbitrator, when once he is chos- 
en, are prescribed by law, and his doings may 
be judicially revised if he has exceeded his 
authority. “Arbiter” is an untechnical desig- 
nation of a person to whom a controversy is 
referred, irrespective of any law to govern the 
decision; and is the proper word to signify 
a referee of a question outside of or above 
municipal law. 

But it is elsewhere said that the distinction 
between arbiters and arbitrators is not ob- 
served in modern law. Russ. Arb. 112. 


In the Roman Law 


A judge invested with a discretionary pow- 
er. A person appointed by the prætor to ex- 
amine and decide that class of causes or ac- 
tions termed “done dei,” and who had the 
power of judging according to the principles 
of equity, (er equo et bono;) distinguished 
from the judes, (q. v.,) who was bound to de- 
cide according to strict law. Inst. 4, 6, 30, 31. 


ARBITRAGE. Transactions of bankers and 
mercantile houses by which stocks or bills are 
bought in one market and sold in another for 
the sake of the profit arising from a difference 
in price in the two markets, ' 


ARBITRAMENT. The award or decision of 
arbitrators upon a matter of dispute, which 
has been submitted to them. ‘Termes de da 
Ley. 


ARBITRAMENT AND AWARD. A plea to 
an action brought for the same cause which 
had been submitted to arbitration and on 
which an award had been made. Wats. Arb. 
256, 


ARBITRARILY 


Arbitramentum equum tribuit cuique suum. A 
just arbitration renders to every one his own. 
Noy, Max. 248. 


ARBITRARILY. See Arbitrary. A finding 
that certain orders were “arbitrarily” given 
by an engineer in charge of a public improve- 
ment did not amount to a finding that they 
were given in bad faith, fraudulently, or 
through ignorance or incompetency. First 
Savings & Trust Co. v. Milwaukee County; 
158 Wis. 207, 148 N. W, 22, 33. 


ARBITRARINESS. Conduct or acts based 
alone upon one’s will, and not upon any 
course of reasoning and exercise of Judgment. 
Boyle v. Rock Island Coal Mining Co., 125 
Okl. 137, 256 P. 888, 887. 


ARBITRARY. Not supported by fair, solid, 
and substantial cause, and without reason 
given. Treloar v. Bigge, L. R. 9 Exch. 155; 
Thomas v. Mills, 117 Ohio St. 114, 157 N. E. 
488, 490, 54 A. L. R. 1220. Not governed by 
any fixed rules or standard. People ex rel. 
Hultman v. Gilchrist, 188 N. Y. S. 61, 65, 114 
Misc. 651. A discrimination is not arbitrary 
in a legislative sense unless it is outside of 
the wide discretion that the Legislature may 
exercise. State v. Cannon, 125 Wash. 515, 
217 P. 18,19. And see Birmingham Ry., Light 


& Power Co. v. Kyser, 203 Ala. 121, 82 So. 
151, 155. 
ARBITRARY GOVERNMENT. The differ- 


ence between a free and an arbitrary govern- 
ment is that in the former limits are assigned 
to those to whom the administration is com- 
mitted, but the latter depends on the will of 
the departments or some of them. Kamper v. 
Hawkins, 1 Va. Cas. 20, 23. 


ARBITRARY POWER. Power to act accord- 
ing to one’s own will; especially applicable 
to power conferred on an administrative ofi- 
cer, who is not furnished any adequate de- 
termining principle. Fox Film Corporation 
v. Trumbull (D. C.) 7 F.(2d) 715, 727. 


ARBITRARY PUNISHMENT. That punish- 
ment which is left to the decision of the judge, 
-in distinction from those defined by statute. 


ARBITRATION. The investigation and de- 
termination of a matter or matters of differ- 
ence between contending parties, by ote or 
more unofficial persons, chosen by the parties; 
and ealled arbitrators, or referees. This defi- 
nition was adopted in Temple v. Riverland 
Co. (Tex. Civ. App.) 228 S. W. 605, 608, - 

The submission of a disputed matter to se- 
lected parties and the substitution of their 
award or decision for the judgment of a court. 
Morgan v. Teel, 109 Okl. 17, 234 P. 200, 201. 
See, also, Fargo v. Reighard, 13 Ind. App. 39, 
39 N. E. 888, 41 N. E. 74; Duren V. Gearchell, 
55 Me. 241; Henderson v. Beaton, 52 Tex. 
43; Boyden v. Lamb, 152 Mass. 416, 25 N. B. 
609; In re Curtis-Castle Arbitration, ‘64 Conn. 
501, 80 A. 769, 42 Am. St. Rep. 200; Atlantic 


. 17. 
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Fruit Co. vy. Red Cross Line (D. C.) 276 F. 319; 
Red Cross Line v. Atlantic Fruit Co., 264, U. 
S. 109, 44 S. Ct. 274, 68 L. Ed. 582. 


For cases decided under the United States Arbi- 
tration Act, 9 USCA, “Arbitration,” enacted Feb, 12, 
1925, see The Silverbrook (D. C.) 18 F.(2d) 144; The 
Fredensbro (D. C.) 18 F.(2d) 983; Danielsen v. En- 
tre Rios Rys. Co. (D. C.) 22 F.(2d) 326. — 


Compulsory arbitration is that which oc- - 
curs when the consent of one of the parties 
is enforced by statutory provisions. Wood v. 
City of Seattle, 28 Wash. 1, 62 Pac. 135, 52 
L. R. A. 369. 

Voluntary arbitration is by mutual and free 
consent of the parties. 


The submission is an agreement by which parties 
agree to submit their differences to the decision of 
a referee or arbitrators. It 1s sometimes termed a 
reference. 3 M. & W. 816; McManus v. McCulloch, 
6 Watts (Pa.) 357; Stewart v. Cass, 16 Vt. 663, 42 
Am, Dec. 534; Howard v. Sexton, 4 N. Y. 157. As 
to “final submission,” see In re Gitt, 125 N. Y. S. 
369, 140 App. Div. 382. 

In a wide sense, “arbitration’’ may embrace the 
whole method of thus settling controversies, and 
include all the various stepa. But in a more strict 
use, the term denotes only the submission and hear- 
ing, the decision being separately spoken of, and 
called an “award.” An award is the judgment or 
decision of arbitrators or referees on a matter sub- 
mitted to them. It is also the writing containing 
such judgment. Cowell; Termes de la Ley; Jenk. 
See Award, , 

As distinguished from appraisal, an arbitration 
presupposes a controversy or a difference to be tried 
and decided. On the other hand, an appraisal or 
valuation is generally a mere auxiliary feature, as 
of a contract of sale, the purpose of which is not 
to adjudicate a controversy but to avoid one ' 
Thompson v. Newman, 171 P. 982, 983, 36 Cal, App. 
248; Luedinghaus Lumber Co. v. Luedinghaus (C, 
C. A.) 299 F. 111, 118; Webster v. Van Allen, 216 N. 
Y. S. 552, 555, 217 App. Div. 219; Dworkin v. Caledo- 
nian Ins. Co., 285 Mo. 342, 226 S. W. 846, 848; Tole- 
do S$. S. Co. v. Zenith Transp. Co., 184 F. 391, 106 
Cc. C. A. 501, 

Arbitration strictly applies to cases where the par- 
ties agree beforehand to abide by the award, while 
“conciliation” is the term used where there is no 
agreement, but the efforts are made by some indif- 
ferent party as a mediator to promote an agreement 
between the parties. 


With reference to labor matters, the in- 
vestigation and determination of disputed 
matters between employers and employees 
(often called “labor arbitration”). As to fed- 
eral legislation, which is necessarily limited 
to disputes affecting interstate commerce, see 
45 USCA § 10 et seq. 


ARBITRATION CLAUSE. A clause inserted 
in a contract providing for compulsory arbi- 
tration in case of dispute as to rights or Ha- 
bilities under it; ineffectual if it purports to 
oust the courts of jurisdiction entirely. See 
Perry v. Cobb, 88 Me, 435, 34 A. 278, 49 L, R. 
A. 389. 

ARBITRATION OF EXCHANGE. This takes 
place where a merchant pays his debts in one 
country by a bill of exchange upon another. 
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ARBITRATOR. A private, disinterested per- 
son, chosen by the parties to a disputed ques- 
tion, for the purpose of hearing their conten- 
tion, and giving judgment between them; to 
whose decision (award) the litigants submit 
themselves either voluntarily, or, in some 
cases, compulsorily, by order of a court. Gor- 
don v. U. S., 7 Wall. 195, 19 L, Ed. 333 Mobile 
v. Wood (0. C.) 95 Fed. 588; Burchell v. 
Marsh, 17 How. 349, 15 L. Ed. 96; Miller v. 
Canal Co., 53 Barb. (N. Y.) 595; Fudickar v. 
Insurance Co., 62 N. Y. 399. 

“Referee” is of frequent modern use as a 
synonym of arbitrator, but is in its origin of 
broader signification and less accurate than 
arbitrator, 


ARBITRIOS, In Spanish and Mexican law. 
Taxes imposed by municipalities on certain 
articles of merchandise, to defray the general 
expenses of government, in default of reve- 
nues from “proprios” (q. v.), i. e., lands owned 
by the municipality, or the income of which 
was legally set apart for its support. Some- 
times used in a wider sense, as meaning the 
resources of a town, including its privileges 
in the royal lands as well as the taxes. Es- 
criche Dict.; Sheldon v. Milmo, 90 Tex. 1, 36 
8. W. 413. 


ARBITRIUM. The decision of an arbiter, or 
arbitrator; an award; a judgment. 


Arbitrium est judicium. 
ment. Jenk. Cent. 137. 


An award is a judg- 


Arbitrium est judicium boni viri, secundum æqu- 
um et bonum. An award is the judgment of a 
good man, according to justice. 3 Bulst. 64. 


ARBOR. Lat. A tree; a plant; something 
larger than an herb; a general term includ- 


ing vines, osiers, and even reeds. The mast of 
a ship. Brissonius. Timber. Ainsworth; 
Calvinus, Lex. 


In a technological sense, “arbor” denotes 
the core consisting of an iron pipe over which 
is spread a thin coating of damp sand and 
which is inserted in the mold used in casting 
‘tren pipe. Casey-Hedges Co. v. Gates, 139 
Tenn. 63, 201 S. W. 760, 761, L. R. A. 1918B, 
184, 


ARBOR CIVILIS. 
Coke, Inst. 


ARBOR CONSANGUINITATIS. A table, 
formed in the shape of a tree, showing the 
genealogy of a family. See the arbor civilis 
of the civilians and canonists. Hale, Com. 
Law, 335. 


A genealogical tree. 


Arbor dum crescit, lignum dum crescere nescit. 
[That which is] a tree while it grows, [is] 
wood when it ceases to grow. Cro. Jac, 166; 
Hob, 77d, in marg. 


ARBOR FINALIS. In old English law. A 
boundary tree; a tree used for making a 
boundary line. Bract. fols. 167, 2070. 


ARCHES COURT 


ARCA. Lat. In the civil law. A chest or 


coffer; a place for keeping money. Dig. 30, 
30, 6; Id. 32, 64, Brissonius. 
ARCANA IMPERII. State secrets. 1 BI. 


Comm. 337. 


ARCARIUS. In civil and old English law. A 
treasurer; a keeper of public money. Cod. 
10, 70,15; Spelman. 


ARCHAIONOMIA. A collection of Saxon 
laws, published during the reign of Queen 
Elizabeth, in the Saxon language, with a Lat- 
in version by Lambard. 


ARCHBISHOP. In English ecclesiastical 
law. The chief of the clergy in his province, 
having supreme power under the king or 
queen in all ecclesiastical causes. He has al- 
so his own diocese, in which he exercises epis- 
copal jurisdiction, as in his province he ex- 
ercises archiepiscopal authority. In England 
he is addressed as Most Reverend. 


ARCHDEACON. A dignitary of the Anglican 
church who has ecclesiastical jurisdiction im- 
mediately subordinate to that of the bishop, 
either throughout the whole of his diocese or 
in some particular part of it. He is a minis- 
terial officer; 1 Bla. Com. 383. He is address- 
ed as Venerable. 


ARCHDEACON’S COURT. In English eccle- 
siastical law. <A court held before a judge 
appointed by the archdeacon, and called his 
official. Its jurisdiction comprises the grant- 
ing of probates and administrations, and ec- 
clesiastical causes in general, arising within 
the archdeaconry. It is the most inferior 
court in the whole ecclesiastical polity of 
England. 3 BL Comm. 64; 3 Steph. Comm. 
430, ' 


ARCHDEACONRY. A division of a diocese, 
and the circuit of an archdeacon’s jurisdic- 
tion. G 


ARCHERY. In feudal law. A service of 
keeping a bow for the lord’s use in the defense 
of his castle. Co. Litt. 157. 


ARCHES COURT. In English ecclesiastical 
law. A court of appeal belonging to the Arch- 


` bishop of Canterbury, the judge of which is 


called the “Dean of the Arches,” because his 
court was anciently held in the church of, 
Saint Mary-le-Bow, (Sancta Maria de Arcu- 
bus,) so named from the steeple, which is rais- 
ed upon pillars built archwise. The court 
was formerly held in the hall belonging to 
the College of Civilians, commonly called 
‘Doctors’ Commons.” It is now held in West- 
minster Hall. Its proper jurisdiction is only 
over the thirteen peculiar parishes belonging 
to the archbishop in London, but, the office 
of Dean of the Arches having been for a long 
time united with that of the archbishop’s prin- 
cipal official, the Judge of the Arches, in right 
of such added office, it receives and deter- 
mines appeals from the sentences of all infe- 


ARCHETYPE 


rior ecclesiastical courts within the province, 
3 Bl. Comm. 64. 


ARCHETYPE. 
copy is made. 


ARCHICAPELLANUS, L. Lat. In old Eu- 
ropean law. A chief or high chancellor, (sum- 
mus cancellarius.) Spelman. 


The original from which a 


ARCHITECT. One who makes plans and 
specifications for a building and superintends 
its construction. Payne v. De Vaughn, TT 
Cal. App. 399, 246 P. 1069, 1071. 


ARCHIVES. The Rolls; any place where an- 
cient records, charters, and evidences are 
kept. In libraries, the private depository. 
Cowell; Spelman, 

The derivative meaning of the word (now 
the more common) denotes the writings them- 
selves thus preserved; thus we say the ar- 
chives of a college, of a monastery, a public 
office, etc. Texas M. Ry. Co. v. Jarvis, 69 Tex. 


587, T S. W. 210; Guillbeau v. Mays, 15 Tex. . 


“410, 
ARCHIVIST. The custodian of archives, 


ARCTA ET SALVA CUSTODIA. Lat. In 
strict (or close) and safe custody or keeping. 
When a defendant is arrested on a capias ad 
satisfaciendum, (ca, sa.,) he is to be kept arcta 
et salva custodi. 3 Bl. Comm. 415. 


ARDENT SPIRITS. Spirituous or distilled 
liquors. Sarlls v. U. S., 152 U. S. 570, 14 Sup. 
Ct. 720, 38 L. Ed. 556; U. S. v. Ellis (D. C.) 51 
Fed. 808; State y. Townley, 18 N. J. Law, 311, 
State v, Centennial Brewing Co., 55 Mont. 
500, 179 P. 296, 297. It has been held that 
this phrase, in a statute, does not include al- 
cohol, which is not a liquor of any kind. 
State v. Martin, 34 Ark. 340. But under Laws 
Va, 1918, c. 388, §§ 1, 49, 58, liquids, mixtures, 
and preparations which will produce intoxi- 
cation, as defined in the prohibition act, are 
“ardent spirits’ condemned by the act wheth- 
er or not they contain alcohol. Christian v. 
Commonwealth, 132 Va. 616, 111 S. B. 130; 
Bragg v. Commonwealth, 133 Va. 645, 112 S. 
E. 609, 610. 


ARDOUR. In old English law. 
ary; a house burner. 


“ARE, n. A surface measure in the French 
law, in the form of a square, equal to 1076.441 
square feet. 


ARE, v. The word “are,” where the court 
charged, “But the law says you are to take his 
testimony in the light of the fact that he isa 
defendant and interested in the result,” does 
not have the same force as the word “must.” 
Williams v. State, 18 Ala, App. 473, 93 So. 57, 
59. ` 


AREA. An inclosed yard or opening in a 
house; dn open place adjoining a house. 1 
Chit. Pr. 176, on 


An incendi-` 


` wont to sit. 
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In the civil law. A vacant space ina city; 
a place not built upon. Dig. 50, 16, 211. 

The site of a house; a site for building; the 
space where a house has stood. The ground 
on which a house is built, and which remains 
after the house is removed, Brissonius; Cal- 
vin. 

“Area” in geometry means the superficial 
contents of any figure. State v. City of Poly- 
technie (Tex. Civ. App.) 194 S. W. 1136, 1140. 

The word “area” has a somewhat elastic 
meaning. Originally it meant a broad piece 
of level ground, but in modern use it can 
mean any plane surface, the inclosed space 
on which a building stands, the sunken space 
or court giving ingress and affording light to 
the basement of a building, a particular ex- 
tent of surface. State v. Armstrong, 97 Neb. 
343, 149 N. W. 786, 788, Ann. Cas. 1917A, 554. 


AREAL GEOLOGY. That branch of geology 
which pertains to the distribution, position, 
and form of the areas of the earth’s surface, 
occupied by different sorts of rock or different 
geologic formations, and to the making of 
geologic maps. Lewis v. Carr, 49 Nev. 366, 
246 P. 695, 696. 


AREAWAY. As used in an ordinance regu- 
lating the construction of areaways under any 
sidewalk, “areaway” was equivalent to cellar 
or room under the sidewalk. State v. Arm- 
strong, 97 Neb. 348, 149 N. W. 786, 788, Ann. 
Cas. 1917A, 554. 


ARENALES. In Spanish law. Sandy beach- 
eS; or grounds on the banks of rivers, White, 
Recop. b. 2, tit. 1, e. 6 


ARENDATOR. A farmer or renter; in some 
provinces of Russia, formerly one who farm- 
ed the public rents or revenues; a “crown 
arendator” is one who rents an estate belong- 
ing to the crown. 

ARENIFODINA. In the civil law. A sand- 
pit. Dig. 7, 1, 13, 5. ` 


ARENTARE. Lat. To rent; to let out at a 
certain rent. Cowell. Arentatio. A renting. 


AREOPAGITE. In ancient Greek law. A 
lawyer or chief judge of the Areopagus in 
capital matters in Athens; a tribunal so call- 
ed after a hill or slight eminence, in a street 
of that city dedicated to Mars, where the 
court was held in which those judges were 
Wharton. 


ARETRO. 
a retro. 


In arrear; behind. Also written 


ARG. An abbreviation of arguendo, 
ARGENT. ‘In heraldry. 


ARGENTARIUS (pl. Argentarii). In the Ro- 
man law, a money lender or broker; a dealer 
in money; a banker. <Argentarium, the in- 
strument. of the loan, similar to the modern 
word “bond” or “note.” 


Silver. 
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ARGENTAR!US MILES. A money porter in 
the English exchequer, who carries the money 
from the lower to the upper exchequer to be 
examined and tested. Spelman. 


ARGENTEUS. An old French coin, answer- 
ing nearly to the English shilling. Spelman. 


ARGENTUM. Silver ; money. 


ARGENTUM ALBUM. Bullion; uncoined 
silver; common silver coin; silver coin worn 
smooth. Cowell; Spelman. 


ARGENTUM DEI. God’s money; God’s 
penny; money given as earnest in making a 
bargain, Cowell. 


ARGUENDO. In arguing; in the course of 
the argument. <A statement or observation 
made by a judge as a matter of argumeut or 
illustration, but not directly bearing upon the 
case at bar, or only incidentally involved in 
it, is said (in the reports) to be made arguendo, 
or in the abbreviated form, arg. 


ARGUMENT. An effort to establish belief 
by a course of reasoning, 

In rhetoric and logic, an inference drawn 
from premises, the truth of which is indis- 
putable, or at least highly probable. — 

The argument of a demurrer, special case, 
appeal, or other proceeding involving a ques- 
tion of law, consists of the speeches of the op- 
posed counsel ; namely, the “opening” of the 
counsel having the right to begin, (q. v.,) the 
speech of his opponeut, and the “reply” of the 
first counsel. It answers to the trial of a 
question of fact. Sweet. But the submission 
of printed briefs may technically constitute 
an argument. Malecomb v. Hamill, 63. How. 
Prac. (N. Y.) 506; State v. California Min. 
Co., 13 Nev. 209. Also, the opening statement 
to a jury is part of the argument. State v. 
McCaskill, 173 Iowa, 563, 155 N. W. 976, 
977. 


ARGUMENT AB INCONVENIENTI. An ar- 
gument arising from the inconvenience which 
the proposed construction of the law would 
create. l 


ARGUMENTATIVE. By way of reasoning. 

In pleading. Indirect; inferential. Steph. 
Pl. 179. 

A pleading is so called in which the state- 
ment on which the pleader relies is implied 
instead of being expressed, or where it con- 
tains, in addition to proper statements of 
facts, reasoning or arguments upon those 
facts and their relation to the matter in dis- 
pute, such as should be reserved for presen- 
tation at the trial. 


Argumentum a communiter accidentibus in jure 
frequens est. An argument drawn from things 
commonly happening is frequent in law, 
Broom, Max. 44. 


Argumentum a divisione est fortissimum in jure. 
An argument from division [of the subject] 


ARISE 


is of the greatest force in law. - Co. Litt. 213b; 
6 Coke, 60. 


Argumentum a majori ad minus negative non 
valet; valet e convėrso. An argument from 
the greater to the less is of no force nega- 
tively; affirmatively (or conversely) it is. 
Jenk. Cent. 281. 


Argumentum a simiti valet In lege. An argu- 
ment from a like case (from analogy) is good 
in law. Co. Litt. 191. 


Argumentum ab auctoritate est fortissimum in 
lege. An argument from authority is the 
strongest in the law. “The book cases are the 
best proof of what the law is.” Co. Litt. 
254a. ` 


Argumentum ab impossibili valet in lege. An 
argument drawn from an impossibility is 
forcible inlaw. Co. Litt. 92a. 


Argumentum ab inconvenienti est validum in 
lege; quia lex non permittit aliquod inconveniens. 
An argument drawn from what is inconven- 
ient is good in law, because the law. will not 


“permit any inconvenience. Co. Litt. 66a, 258. 


Argumentum ab inconvenienti plurimum valet 
[est validum] in lege. An argument drawn 
from inconvenience is of the greatest weight 
[is forcible] in law. Co. Litt. 66a, 97a, 152b, 
258b; Broom, Max. 184. If there be in any 
deed or instrument equivocal expressions, and 
great inconvenience must necessarily follow 
from one construction, it is strong to show 
that such construction is not according to the 
true intention of the grantor; but where 
there is no equivocal expression in the instru- 
ment, and the words used admit only of one 
meaning, arguments of inconvenience prove 
only want of foresight in the grantor. 3 
Madd. 540; 7 Taunt. 496. 


ARIBANNUM. In feudal law. A fine for not 
setting out to join the army in obedience to 
the summons of the king. 


ARIERBAN, or ARRIERE-BAN. An edict of 
the ancient kings of France and Germany, 
commanding all their yassals, the noblesse, 
and the vassals’ vassals, to enter the army, 
or forfeit their estates on refusal. Spelman. 
See, also, Arrier Ban. 


ARIMANNI. A medieval term for a class 
of agricultural owners of small alledial farms, 
which they cultivated in connection with 
larger farms belonging to their. lords, paying 
rent and service for the latter, and being un- 
der the protection of their superiors. Mil- 
itary tenants holding lands from the emperor. 
Spelman. 


ARISE. To come into existence or action. 
A case arising in the land or naval forces is 
a case proceeding, issuing or springing from 
acts, in violation of the laws and regulations, 
committed while in the forees or service. In 
re Bogart, 2 Sawy. 396, Fed. Cas. No. 1,596. 


ARISE 


A case “arises” under the Constitution or a 
law of the United States, so as to be within 
the jurisdiction of a federal court, whenever 
its correct decision depends on the construc- 
tion of either. Cleveland, C., C. & St. L. Ry. 
Co, v. Hirsch {C. C. A.) 204 F., 849, 851; Ac- 
cardo v. Fontenot (D. C.) 269 F. 447, 449; 
Orr v. Baltimore & O. R. Co., 145 N. Y. S. 378, 
881, 83 Mise. 221; City Commission of Bis- 
marck v. Bismarck Water Supply Co., 47 N. 
D. 179, 181 N. W. 598, 598. 

To accrue. St. Louis & S. F. R. Co. v. Spil- 
ler, 274 U. S. 304, 47 S. Ct. 635, 637, 71 L. Ed. 
1060, Loa 
The Codes generally provide that matters 
constituting the basis of counterclaims must 
“arise out of the transaction” set forth in 
the complaint. For cases construing this 
phrase, see J. M. & L. A. Osborn Co. v. Ken- 
nedy, 185 N. Y. S. 75, 76, 113 Misc. 615; 
Benesch v. Benesch, 173 N. Y. S. 629, 635, 106 
Misc. 395; Alford v. Thomas (Tex. Civ. App.) 
238 S. W. 270, 272; Waldman-Ross Grain Co, 
v. Davison & Co. (Tex. Civ. App.) 251 S. W. 
521; Bank of Charleston, National Banking 


_Ass’h, V. Bank of Neeses, 127 S. C. 210, 119 - 


S. E. 841, 842; Wedderien v. Wood, 62 Cal. 
App. 628, 217 P. 577. 


ARISING. “Arising,” though having a 
progressive and prospective meaning in some 
circumstances, ordinarily signifies the present 
and most frequently denotes the immediate 
present, and only occasionally implies future 
events or occurrences. Moore v. Hope Nat- 
ural Gas Co., 76 W. Va. 649, 86 S. E. 564, 566; 
North American Co. v. St. Louis & 8. F. R. 
Co. (D. C.) 288 F. 612, 625. 


Workmen's Compensation Acts provide for com- 
pensating an employee whose injury is one “aris- 
ing out of and In the course of the employment.” 
These words describe an injury directly and natur- 
ally resulting in a risk reasonably incident to the 
employment, Thomas v. Proctor & Gamble Mfg. Co., 
179 P. 372, 374, 104 Kan. 432, 6 A. L. R. 445; Pierce 
v. Boyer-Van Kuran Lumber & Coal Co., 156 N, W. 
509, 510, 99 Neb. 321, L. R. A. 1916D, 970; Emerick 
v. Slavonian Roman Greek Catholic Union, 108 A. 
223, 93 N. J, Law, 282; Sparks Milling Co. v, In- 
dustrial Commission, 127 N. E. 737, 738, 293 Ill. 350; 
Coronado Beach Co. v. Pillsbury, 158 P. 212, 213, 172 
Cal. 682, L. R. A. 1916F, 1164; Madore v. New De- 
parture Mfg. Co., 104 Conn. 709, 134 A. 259, 260. They 
mean that there must be some causal connection. be- 
tween tho conditions under which the employee 
worked and the injury which he received, Fogg'’s 
Case, 132 A, 129, 180, 125 Me. 168; Dougherty’s Case, 
131 N. E. 167, 238: Maas, 456, 16 A. L. R. 1086; Elk 
Grove Union High School Dist. v. Industrial Acci- 
dent Commission of State of California, 168 P. 392, 
304, 34. Cal. App. 589; In re McCrary, 192 N. W. 
237, 289, 109 Neb. 796; Chicago, I. & L, Ry. Co. v. 
Clendennin, 143 N. E. 308, 304, 81 Ind. App. 323; 
Lucky-Kidd Mining Co. v. State Industrial Commis- 
sion, 236; P. 600, 602, 110 Okl.'27. The words. “aris- 
ing out of employment” refer to the origin of the 
cause of the injury, while. “course of employment” 
refer to the time, place, and circumstances under 
which the injury occurred: Hendrix v. Franklin 
‘State Bank, 454 Tein, 287; 290 S. W. 80; “Walker. v. 
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Hyde, 43 Idaho, 625, 253 P. 1104, 1105. See, further, 
Course. 


ARISTOCRACY. A government in which a 
class of men rules supreme. 

A form of government which is lodged in 
a council composed of select members or 
nobles, without a monarch, and exclusive of 
the people. . 

A privileged class, of the people; 
and ‘dignitaries ; 
tion. A 


nobles 
people of wealth and sta- 


ARISTO-DEMOCRACY. A form of govern- 
ment where the power is divided between the 
nobles (or the more powerful) and the people. 


ARLES. Earnest. Used in Yorkshire in the 
phrase “Arles-penny.” Cowell. In Scotland 
it has the same signification. Bell. 


ARM OF THE SEA. A portion of the sea 
projecting inland, in which the tide ebbs and 
flows. 5 Coke, 107. 

An arm of the sea is considered as extend- 
ing as far into the interior of a country as 
the water of fresh rivers is propelled back- 
wards by the ingress of the tide. Ang. Tide- 
Waters, 73; Hubbard v. Hubbard, 8 N. Y. 
196; Adams v. Pease, 2 Conn. 484; U. 8. 
v. Grush, 5 Mason, 290, Fed. Cas. No. 15,268; 
Ex parte Byers (D. C.) 32 Fed. 404. See 
Fauces Terra. 


weapons, offensive and 
arms or cognizances of 


ARMA. Lat. Arms; 
defensive; armor; 
families. 


ARMA DARE. To dub or make a knight. 


ARMA MOLUTA. Sharp weapons that cut, in 
contradistinction to such as are blunt, which 
only break or bruise. Fleta, lib. 1, c. 33, par. 
6. 


ARMA REVERSATA. Reversed arms, a pun- 
ishment for a traitor or felon, Cowell 


Arma in armatos sumere jura sinunt. The laws 
permit the taking up of arms against armed 
persons, 2 Inst. 574. 


ARMATA VIS. In the civil law. Armed 
force. Dig. 43, 16,3; Fleta, lib. 4, ¢ 4. 


ARMED. A vessel is “armed” when she is 
fitted with a full armament for fighting pur- 
poses. She may be equipped for warlike pur- 
poses, without being “armed.” By “armed” 
it is ordinarily meant that she has cannon, 
but if she had a fighting crew, muskets, pis- 
tols, powder, shot, cutlasses, and boarding 
appliances, she might well be said to be 
equipped for warlike purposes, though not 
armed. 2 Hurl. & C. 5357; Murray v. The 
Charming Betsy, 2 Cranch, 121, 2 L., Ed. 208. 


ARMED NEUTRALITY. An attitude of neu- 
trality between belligerents which the neutral 
state'is prepared to maintain by armed force 
if nécéssarye © 
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ARMED PEACE. A situation in which two 
or more nations, while actually at peace with 
each other, are armed for possible or probable 
hostilities, 


ARMIGER. An armor-bearer; an esquire. 
A title of dignity belonging to gentlemen au- 
thorized to bear arms. Cowell. 

In its earlier meaning, a servant who car- 
ried the arms of a knight. Spelman. 

A tenant by seutage; a servant or valet; 
applied, also, to. the higher servants in con- 
vents. Spelman. 


ARMING ONE’S SELF. Equipping one’s self 
with a weapon or weapons. Simmons v. State, 
87 Tex. Cr. R. 270, 220 S. W. 554. 


ARMISCARA. An ancient mode of punish- 
ment, which was to carry a saddle at the back 
as a token of subjection. Spelman. 


ARMISTICE. A suspending or cessation of 
hostilities between belligerent nations or 
. forces for a considerable time. Commercial 
Cable Co. v. Burleson (D. C.) 255 F. 99, 104. 
The term cannot properly be applied to agree- 
ments between a government on one side and 
rioters, brigands, and banditti on the other. 
O'Neill v. Central Leather Co., 87 N. J. Law, 
552, 94 A. 789, 790,- L. R. A. 1917A, 276. 

An armistice differs from a mere ‘suspen- 
sion of arms” (q. v.) in that the latter is con- 
cluded for very brief periods and for local 
military purposes only, whereas an armistice 
not only covers a longer period, but is agreed 
upon for political purposes. It is said to be 
general if it relates to the whole area of the 
war, and pertial if it relates to only a por- 
tion of that area. Partial armistices are 
sometimes called: truces (q. v.) but there is no 
hard and fast distinction. 


ARMORIAL BEARINGS. In English law. A 
device depicted on the (now imaginary) shield 
of one of the nobility, of which gentry is the 
lowest degree. The criterion of nobility is 


the bearing of arms, or armorial bearings, ` 


received from ancestry. 


Armorum appellatione, non solum secuta et 
gladi] et galeæ, sed et fustes et lapides con- 
tinentur. Under the name of arms are in- 
cluded, not only shields and swords and hel- 
mets, but also clubs and stones. Co. Litt. 162. 


ARMS. Anything that a man wears for his 
defense, or takes in his hands, or uses in his 
anger, to cast at or strike at another. Co. 
Litt. 1610, 162a; State v. Buzzard, 4 Ark. 18. 

This term, as it is used in the constitution, 
relative to the right of citizens to bear arms, 
refers to the arms of a militiaman or soldier, 
and the word is. used in its military sense. 
The arms of the infantry soldier are the mus- 
ket and bayonet; of cavalry and dragoons, 
the sabre, holster pistols, and carbine; of 
the artillery, the field-piece, siege-gun, and 
mortar, with side arms. The term, in this 
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connection, cannot be made to cover such 
weapons as dirks, daggers, slung-shots, sword- 
canes, brass knuckles, and bowie-knives. 
These are not military arms. English v. 
State, 35 Tex. 476, 14 Am. Rep. 374; Hill v. 
State, 53 Ga. 472; Fife v. State, 31 Ark, 455, 
25 Am. Rep. 556; Andrews v. State, 3 Heisk. 
(Tenn.) 179, 8 Am. Rep. 8; Aymette v. State, 
2 Humph. (Tenn.) 154. But a pistol is proper- 
ly included within the word “arms.” State v. 
Kerner, 181 N. C. 574, 107 S. E. 222, 224. 
Arms, or coat of arms, signifies insignia, 
i. e., ensigns of honor, such as were formerly 
assumed by soldiers of fortune, and painted 
on their shields to distinguish them; or 
nearly the same as armorial bearings (q. v.). 


ARMY. The armed forces of a nation intend- 
ed for military service on land. 

“The term ‘army’ or ‘armies’ has never been 
used by congress, so far as Iam advised, so as 
to include the navy or marines, and there is - 
nothing in the act of 1862, or. the eireumstanc- 
es which led to its passage, to warrant the con- 
clusion that it was used therein in any other 
than its long established and ordinary sense,— 
the land force, as distinguished from the navy 
and marines.” In re Bailey, 2 Sawy. 205, Fed. 
Cas. No. 728.. But see In re Stewart, 7 Rob. 
(N. Y.) 636. 


An “army” is a body of men whose business is 
war, while the “militia” is a body of men composed 
of citizens occupied temporarily in the pursuit of 
civil life, but organized by discipline. and drill, 
and called into the field for temporary military 
Bervice when the exigencies of the country require 
it. Story v. Perkins (D. C.) 243 F. 997, 999, 1 A, L. 
R. 547. And see Brown v, Soldiers’ Bonus Board, 
44 R. I. 483, 116 A. 280, 281, ` ; 


Regular Army 


“The permanent military establishment, 
which is maintained both in peace and war ac- 
cording to law.” 10 USCA $3; State v. Moor- 
head, 102 Neb, 276, 167 N. W. 70, 71. But the 
term as used in an insurance certificate mav 
mean simply the regular army of any ccuultry, 
not being construable with reference to the 
congressional classification of the military or- 
ganizations of the United States. Huntington 
v. Fraternal Reserve Ass’n of Oshkosh, 173 
Wis. 582, 181 N. W. 819, 820. 


AROMATARIUS. A word formerly used for 


a grocer. 1 Vent. 142, 
AROUND. “Around” may mean “in the vi- 
cinity of.” Thus, sheep branded “O” on the 


hip or side may be within a mortgage covering 
sheep described as branded “O” around the 
hip bone. Hawkins v. First Nat, Bank (Tex. 
Civ. App.) 175 8. W. 163, 164. 


ARPEN, Arpent, Arpennus. A measure of 
land of uncertain quantity mentioned in 
Domesday and other old books; by some call- 
ed an “acre,” by others “half an acre,” and by 
others a “furlong.” Spelman; Cowell; 
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Blount. Quoted in McMillan v. Aiken, 205 
Ala. 35, 88 So. 135, 148. 

A French measure of land, containing one 
hundred square perches, of eighteen feet each, 
or about an acre. But the quantity varied in 
different provinces. Spelman. An “arpent” 
is a land measure varying in dimension from 
.84 of an acre to 1.04 acres and to 1.28 acres, 
accordingly as the arpent meant is an arpent 
de Paris, an arpent commun, or an arpent 
d'ordonnance. Troll v. City of St. Louis, 257 
Mo. 626, 168 8. W. 167, 171. 

In Louisiana, the terms “arpent” and “acre” 
are sometimes used interchangeably; but 
there is a considerable difference, the arpent 
being the square of 192 feet and the acre of 
209 and a fraction. Randolph v. Sentilles, 110 
La. 419, 34 South. 587. 


ARPENTATOR. A measurer or surveyor of 
land. Cowell; Spelman, 


ARRA. In the civil law. Earnest; earnest- 
money; evidence of a completed bargain, 
Used of a contract of marriage, as well as any 
other. Spelled, also, Arrha, Arrhe, Arre, 
Calvin. Cf. Arles. 


ARRAIGN. 
In Criminal Practice 


To bring a prisoner to the bar of the eourt 
to answer the matter charged upon him in the 
indictment. Tiller v. State, 10 Ala. App. 45, 
64 So. 658, 654. The arraignment (q. v.) of 
a prisoner consists of calling upon him by 
name, and reading to him the indictment, (in 
the English tongue,) and demanding of him 
whether he be guilty or not guilty, and enter- 
ing his plea. Crain v. United States, 162 U. S. 
625, 16 Sup. Ct. 952, 40 L. Ed, 1097; Early v. 
State, 1 Tex. App. 248, 268, 28 Am. Rep. 409; 
State v. Braunschweig, 86 Mo. 397; White- 
head v. Com., 19 Grat. (Va.) 640; United 
States v. McKnight (D. C.) 112 Fed. 982; State 
v. Hunter, 181 Mo. 316, 80 S. W. 955; State 
v. De Wolfe, 29 Mont. 415, 74 Pac. 1084. 


In Old English Law 


To order, or set in order; to conduct in an 
orderly manner; to prepare for trial. T'o ar- 
raign an assise was to cause the tenant to be 
called to make the plaint, and to set the cause 
in such order as the tenant might be enforced 
to answer thereunto. Litt. § 442; Co. Litt. 
2620. 


ARRAIGNMENT. In criminal practice. Call- 
ing the defendant to the bar of the court, to 
answer the accusation contained in the indict- 
ment. Harmon v. State, 8 Ala. App. 311, 62 
So. 438, 440; Andrews v. State, 196 Ind. 12, 
146 N. EB. 817.. See Arraign. 


_ARRAIGNS, CLERK OF. In English law. 
An assistant to the clerk of assise. 


ARRAMEUR. In old French law. An officer 
employed to superintend the loading of vessels, 
andthe safe stowage of: the. ; cargo. ‘1 Pet, 
_ Adm Append.” XXV, . cor 
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ARRANGEMENT. A setting in order. 
& BI. 540. 


1 El. 


ARRANGEMENT, DEED OF. A term used 
in England to express an assignment for the 
benefit of creditors. 


ARRAS. In Spanish law. The donation 
which the husband makes to his wife, by rea- 
son or on account of marriage, and in con- 
sideration of the dote, or portion, which he 
receives from her. Miller v. Dunn, 62 Mo, 219; 
Cutter v. Waddingham, 22 Mo. 254. 

The property contributed by the husband 
ad sustinenda onera matrimonii (for bearing 
the expenses). 


ARRAY. The whole body of jurors summoned 
to attend a court, as they are arrayed or ar- 
ranged on the panel. Dane, Abr. Index; 1 
Chit. Crim. Law, 536; Com. Dig. “Challenge,” 
B. Durrah v. State, 44 Miss. 789. 

A ranking, or setting forth in order: the 
order in which jurors’ names are ranked in 
the panel containing them. Co. Litt. 156a; 
3 Bl. Comm. 359, 


ARRAYER. An English military officer in 
the early part of the fifteenth century. His 
duties were similar to those of the modern 
Lord Lieutenant of a county. 


ARREARAGES. Arrears. 


ARREARS, or ARREARAGES. Money. un- 
paid at the due time, as rent behind; the re- 
mainder due after payment of a part of an 
account; money in the hands of an account- 
ing party. Cowell; Wiggin v. Knights óf 
Pythias (C. C.) 31 Fed. 122; Condit v. Neigh- 
bor, 13 N. J. Law, 92; Board of Education of 
Glen Ellyn Tp. High School Dist. No. 87 V. 
Boger, 291 Ill. 191, 125 N. E. 768, 770; Inde- 
pendent Council No. 2, Junior Order of Unit- 
ed American Mechanics of the District of 
Columbia v. Lucas, 273 F. 320, 322, 50 App. D. 
C. 356. 

“In arrear (arrears)? means overdue and 
unpaid. Hollingsworth v. Willis, 64 Miss. 157, 
8 South. 170. Behind in the payment of that 
which is due. Grand Court of Texas Inde- 
pendent Order of Calanthe v. Johns (Tex. Civ. 
App.) 181 8. W. 869, 870. 


ARRECT. 
fense. 
sons, 


ARRENDAMIENTO. In Spanish law. The 
contract of letting and hiring an estate or 
land, (heredad.) White, Recop. b. 2, tit. 14, 
c. 1, 


ARRENT. In old English law. To let or de- 
mise at a fixed rent. Particularly used with 
reference to the public domain or crown lands; 
as where a license was granted to inclose land 
in a forest with a low hedge and a ditch, un- 
der a yearly rent, or where an encroachment, 
originally a purpresture, was allowed ‘to Fe- 
main on the fixing and payment of ‘a sititable 


To accuse or charge with an of- 
Arrectati, accused or suspected per- 
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compensation to the public for its mainte- 
nance. 


ARREST. To deprive a person of his liberty 
by legal authority. Taking, under real or as- 
sumed authority, custody of another for the 
purpose of holding or detaining him to answer 
a criminal charge or civil demand. Davis & 
Alleott Co. v. Boozer, 215 Ala. 116, 110 So. 28, 
29, 49 A. L. R. 1307; French v. Bancroft, 1 
Metc. (Mass.) 502; Emery v. Chesley, 18 N. 
H. 201; U. 8. v. Benner, 24 Fed. Cas. 1084; 
Rhodes v. Walsh, 55 Minn. 542, 57 N. W. 212, 
23 L. R. A. 632; Ex parte Sherwood, 29 Tex. 
App. 384, 15 S. W. 812. 

Arrest is well described in the old books 
as “the beginning of imprisonment, when a 
man is first taken and restrained of his liberty, 
by power of a lawful warrant.” 2 Shep. Abr. 
299; Wood, Inst. Com. Law, 575. 

It is the taking, seizing or detaining the 
person of another, touching or putting hands 
upon him in the execution of process, or any 
act indicating an intention to arrest. U.S. v. 
Benner, Bald, 284, 289, Fed. Cas. No. 14,568; 
- State v. District Court of Eighth Judicial Dist. 
in and for Cascade County, 70 Mont. 378, 225 
P, 1000, 1001; Hart v. Flynn’s Ex’r, 8 Dana 
(Ky.) 190. “An arrest is an imprisonment.” 
Blight v. Meeker, 7 N. J. L. 97; People v. Es- 
posito, 194 N. Y. S. 326, 118 Misc. 867. As 
used in Bankruptcy Act, § 9 (11 USCA § 27, 
arrest includes “imprisonment.” Ex parte 
Harrison (D. C.) 272 F. 543, 544. 


By arrest is to be understood to take the party 
into custody. To commit is the separate and dis- 
tinct act of carrying the party to prison, after hav- 
ing taken him into custedy by force of the execu- 
tion. French v. Bancroft, 1 Mete. (Mass.) 502, 


As ordinarily used, the terms arrest and attach- 


ment coincide in meaning to some extent; though 
in strictness, as a distinction, an arrest may be said 
to be the act resulting from the service of an at- 
tachment. And in the more extended sense which 
is sometimes given to attachment, including the act 
of taking, it would seem to differ from arrest in that 
it is more peculiarly applicable to a taking of prop- 


erty, while arrest is more commonly used in speak- 


ing of persons. 

Arrest is also applied in some instances to a seiz- 
ure and detention of persona] chattels, especially of 
ships and vessels;. thus, in admiralty actions a ship 
or cargo is arrested when the marshal has served 
the writ in an action in rem. Williams & B. Adm. 
Jur. 193; Pelham v. Rose, 9 Wall. 103, 19 L Ed, 602. 


In Civil Practice 


The apprehension of a person by virtue of 
a lawful authority to answer the demand 
against him in a civil action. Gentry v. Grif- 
fith, 27 Tex. 462. 

One of the means which the law gives the 
creditor to secure the person of his debtor 
while the suit is pending, or to compel him 
to give security for his appearance after 
judgment. La. Code Prac. art. 210. 


In Criminal Cases 


The apprehending or detaining of the per- 
son in order to be forthcoming to answer an 


ARREST OF JUDGMENT 


alleged or suspected crime. Quoted and 
adopted, as is also the distinction which fol- 
lows, in County of Montgomery. v, Robinson, 
85 Ill. 174; Hogan v. Stophlet, 179 IN. 150, 
53 N. E. 604, 44 L. R. A. 809; Ex parte Sher- 
wood, 29 Tex. App. 334, 15 S. W. 812. ‘ 
The word arrest is said to be more properly 
used in civil cases, and apprehension in crim- 
inal. Thus, a man is arrested under a capias 
ad respondendum, and apprehended under a 
warrant charging him with larceny. 


Malicious Arrest 


An arrest made willfully and without prob- 
able cause, but in the course of a regular pro- 
ceeding. 

Parol Arrest 


One ordered by a judge or magistrate from 
the bench, without written complaint or other 
proceedings, of a person who is present before 
him, and which is executed on the spot; as in 
case of breach of the peace in open court. 


Rearrest 


Right of an officer to take without warrant 
one forcibly freeing himself after arrest, Gross 
v. State, 186 Ind. 581, 117 N. E. 562, 1 A. L. R. 
1151, or escaping in any manner, Hefler v. 
Hunt, 120 Me. 10, 112 A. 675, or violating 
parole, Massey v. Cunningham, 169 Ark. 410, 
275 S. W. 737, or failing to respond to bond for 
appearance, Porter v. Garmony, 148 Ga. 261, 
96 S. E. 426. 

Second Arrest 


The “second arrest” forbidden after dis- 
charge on habeas corpus means an imprison- 
ment based on the same information and not 
under a new information followed hy a lawful 
warrant. Sutton v. Butler, 26 N. Y. Cr. R. 413, 
133 N. Y. 8. 936, 74 Misc. 251; State v. Riley, 
109 Minn, 487, 124 N. W. 18. See, also, Stair 
v. Heska Amone Congregation, 128 Tenn. 190, 
159 S. W. 840, 841. 


Warrant of Arrest 


A written order issued and signed by a mag: 
istrate, directed to a peace officer or some 
other person specially named, and command- 
ing him to arrest the body of a person named 
in it, who is accused of an offense. Brown v. 
State, 109 Ala. 70, 20 South. 103. 


ARREST OF INQUEST. Pleading in arrest 
of taking the inquest upon a former issue, and 
showing cause why an inquest should not 
be taken. 


ARREST OF JUDGMENT. The act of stay- 
ing a judgment, or refusing to render judg- 
ment in an action at law, after verdict, for 
some matter intrinsic appearing on the face 
of the record, which would render the judg- 
meut, if given, erroneous or reversible. 3 Bl. 
Comm. 398; 3 Steph. Comm. 628; 2 Tidd, Pr. 
918; Browning v. Powers, 142 Mo. 322, 44 8. 
W. 224; Feople v. Kelly, 94 N. Y. 526; Byrne’ 
v. Lynn, 18 Tex. Civ. App. 252, 44 S. W. 811; 
Pillsbury Flour Mills Co. v. Walsh, 60 Ind. 


ARREST OF JUDGMENT 


App. 76, 110 N. E. 96, 99; State v. Kirby, 34 
S. D. 281, 148 N. W. 533; State v. Christian, 
101 W. Va. 579, 133 S. B. 329, 330. 


It is the fact that a motion in arrest of judgment 
is based on some defect on the face of the record or 
pleadings which aids in distinguishing it from a 
motion for a new trial. Maddox Coffee Co. v, Me- 
Han, 22 Ga. App. 198, 95 S. E. 736. It differs also 
from a motion to set aside a judgment, in that a 
motion in arrest of judgment must be made dur- 
ing the term when ‘the judgment was rendered. 
Love v. National Liberty Ins. Co, 157 Ga. 259, 121 
S. E. 648, 650. 

A motion in arrest of judgment is practically a 
demurrer, People v. Cordosco, 77 Cal. App. 780, 246 
P. 461, 462, and has been abolished in some juris- 
dictions, Mo. Laws 1925, p. 198; State v. Sharp (Mo. 
Sup.) 300 S. W. 601. 


ARRESTANDIS BONIS NE DISSIPENTUR. 
In old English law. A writ which lay for a 
person whose cattle or goods were taken by 
another, who during a contest was likely to 
make away with them, and who had not the 
ability to render satisfaction. Reg. Orig. 126. 


ARRESTANDO IPSUM QU! PECUNIAM RE- 
CEPIT. In old Enzlish law. A writ which-is- 
sued for apprehending a person who had tak- 
en the king’s prest money to serve in the wars, 
and then bid himself in order to avoid going. 


ARRESTATIO. In old English law. An ar- 
Test (q. v.). 
ARRESTEE. In Scotch law. The person in 


whose hands, the movables of another, or a 
debt due to another, are arrested by the credi- 
tor of the latter by the process of arrestment. 
2 Kames, Eq. 173, 175. : 


If, in contempt of the arrestment, he make pay- 
mert of the sum or deliver the goods arrested to 
the common debtor, he is not only liable criminally 
for breach of the arrestment, but he must pay the 
debt again to the arrester; , Erskine, Inst. 3. & 6. 


. ARRESTER. In Scotch law.. One who sues 
out and obtains an arrestment of his debtor’s 
goods or movable obligations. Erskine, Inst. 
3. 6. 1. 


ARRESTMENT. In Scotch law. Securing a 
criminal’s person till trial, or that of a debt- 
or till he give security judicio sisti. 

The order of a judge, by which he who is 
debtor in a movahle obligation to the arrest- 
er’s debtor is prohibited to make payment or 
delivery till the debt due to the arrester be 
paid or secured. Erskine, Inst. 3. 6. 1; 1. 2. 
12, 

This word is used interchangeably with at- 
tachment in the act for the protection of séa- 
man’s wages. U. S. R. S. § 4536; Wilder v. 
Navigation Co., 211 U. 8. 239, 29 S. Ot. 58, 53 
L. Ed. 164, 15 Ann. Cas. 127. The court, aft- 
er quoting the above definition, held that, 


though ‘not lterally.so, the prohibition against: l 


“attachment or arrestment” must apply:tó.eX- 
ecution: after judgments as well as attachment 
before it. © soe 
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ARRESTMENT JURISDICTIONIS FUND- 
ANDÆ CAUSA. In Scotch law. A process 
to bring a foreigner within the jurisdiction of 
the courts of Scotland. The warrant attaches 
a foreigner’s goods within the jurisdiction, 
and these will not be released unless caution 
or security be given. 


ARRESTO FACTO SUPER BONIS MERCA- . 
TORUM ALIENIGENORUM. In old English 
law. A writ against the goods of aliens found 
within this kingdom, in recompense of goods 
taken from a denizen in a foreign country, 
after denial of restitution. Reg. Orig. 129. 
The ancient civilians called it “elerigatio,” 
but by.the moderns it is termed “reprisalia.” 


ARRET. Fr. A judgment, sentence, or decree 
of a court of competent jurisdiction. 

The term is derived from the French law, 
and is used in Canada and Louisiana. 

Saisie arrét is an attachment of property 
in the hands of a third person. Code Pr. La. 
art. 209; 2 Low. Can. 77; 4 id. 198, 218. See 
“Saisie.” 


ARRETTED. Convened before a judge and 
charged with a crime. 

Ad rectum malefactorem is, according to 
Bracton, to have a malefactor forthcoming 
to be put on his trial. 

Imputed or laid to one’s charge; as, no folly 
may be errettcd to one under age. Bracton, 
1, 3, tr. 2, c. 10; Cunningham, Dict.; Cowell. 


ARRHABO. 
ey 


ARRHA. In the civil law. Money or other 
valuable things given by the buyer to the sell- 
er, for the purpose of evidencing the con- 
tract; earnest. See Arra: Pot-de-vin. 

Arrhe sponsalitie were the earnest or pres- 
ent given by one betrothed to the other at the 
betrothal. 


ARRIAGE AND CARRIAGE. In English and 
Scotch law. Indefinite services formerly de- 
mandable from tenants, but prohibited by 
statute, (20 Geo. II. c. 50, §§ 21, 22.) Holt- 
house; Ersk. Iust. 2, 6, 42. 


In the civil law. Earnest; mon- 
given to bind a bargain. Calvin. 


ARRIER BAN. In feudal law. A second 
summons to join the lord, addressed to those 
who bad neglected the first. A summons of 
the inferiors or vassals of the lord. Spel- 
man, Gloss. See, also, Arierban. 


ARRIERE FIEF, or FEE. In feudal law. A 
fief or fee dependent on a superior one; an‘ in- 
ferior fief granted by a vassal of the king, 
out of the fief held by him. Montesq. Esprit 


des Lois, liv. 31, ec. 26, 32. 


ARRIERE VASSAL. In feudal law. The 


vassal of a vassal, 


ARRIVAL. In marine insurance, arrival of 
a vessel means an'arrival for purposes of bus- 
iness, requiring an entry and clearance and 
stay. at the. port so long as: to ‘require ‘some: 


» 
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of the acts connected with business, and not 
merely touching at a port for advices, or to 
ascertain the state of the market, or being 
driven in by an adverse wind and sailing 
again as soon as it changes. Gronstadt- v. 
Witthoff (D. C.) 15 Fed. 265; Dalgleish v. 
Brooke, 15 East, 295; Kenyon v. Tucker, 17 
R. I. 529, 23 A. 61; Meigs v. Insurance Co., 
2 Cush, (Mass.) 439; Toler v. White, 1 Ware, 
280, 24 Fed. Cas. 3; Harrison v. Vose, 9 How. 
384, 18 L, Ed. 179. See, also, F. 8. Royster 
Guano Co. v. U. S. (C. C. A.) 18 F.(2d) 469, 470. 


“A vessel arrives at a port of discharge when she 
comes, or is brought, to a place where it is intend- 
ed to discharge her, and where is the usual and 
customary place of discharge. When a vessel is 
insured to one or two ports, and sails for one, the 
risk terminates on her arrival there. If a vessel 
is insured to a particular port of discharge, and is 
destined to discharge cargo successively at two dif- 
ferent wharves, docks, or places, within that port, 
each being a distinct place for the delivery of car- 
go, the risk ends when she has been moored twenty- 
four hours in safety at the first place. But if she 
is destined to one or more places for the delivery 
of cargo, and delivery or discharge of a portion of 
her cargo 1s necessary, not by reason of her hav- 
ing reached any destined place of delivery, but as 
a necessary and usual nautical measure, to enable 
her to reach such usual and destined place of de- 
livery, she cannot properly be considered as havy- 
ing arrived at the usual and customary place of 
discharge, when she is at anchor for the purpose 
only of using such means as will better enable her 
to reach it. If she cannot get to the destined and 
usual place of discharge in the port because she 
is too deep, and must be Iightered to get there, and, 
to aid in prosecuting the voyage, cargo is thrown 
overboard or put into lighters, such discharge does 
not make that the place of arrival; it is only a 
stopping-place in the voyage. When the vessel is 
insured to a particular port of discharge, arrival 
within the limits of the harbor does not terminate 
the risk, if the place is not one where vessels are 
discharged and voyages completed. The policy 
covers the vessel through the port navigation, as 
well as on the open sea, until she reaches the des- 
tined place.” Simpson v, Insurance Co., Holmes, 
137, Fed. Cas. No. 12,886, 


“Arrival of ship,” within meaning of bills 
of lading requiring claims to be filed, must 
be construed, where misdelivery is charged, 
as meaning date when cargo is discharged or 
offered for delivery. The Cardiganshire (D. 
C.) 9 F.(2d) 416, 420. 

As to arrival of goods, see Jewett & Sher- 
man Co. v. Rosenberg Bros. & Co., 182 Wis. 
34, 195 N. W. 720; Boyd v. City of Louisville, 
178 Ky. 354, 198 S. W. 927, 928; Rhodes v. 
State of Iowa, 170 U. S. 412, 18 8. Ct. 664, 
42 L. Ed. 1088. 

“Arrival” within the immigration laws 
means compliance with the requirements en- 
titling an alien to entry. See 8 USCA $$ 106, 
380. In re Kempson (D. C.) 14 F.(2d) 668, 669. 


ARRIVE. To come to a particular place; 
to reach a particular or certain place. 
Thompson v. U. S., 1 Brock. 411, Fed. Cas. 
No, 13,985; 8 B. & C. 119, 


“ARSON 


In Insurance Law 


To reach that particular place or point in 
a harbor which is the ultimate destination of 
a vessel. Meigs v. Insurance Co., 2 Cush. 
(Mass.) 439, 453. 

The words “arrive” and “enter” are not 
always synonymous; there certainly may be 
an arrival without an actual entry or attempt 
to enter, United States v. Open Boat, 5 Ma- 
son, 120, 132, Fed. Cas. No. 15,967. And where 
a vessel from a foreign port, laden with liq- 
uors, anchored within four leagues of the 
coast, and the master without a permit there- 
for, allowed part of the cargo to be taken 
away, with the intention of so disposing of 
the entire cargo, the vessel had “arrived” 
within the meaning of Tariff Act 1922, § 586 
(19 USCA § 488). The Cherie (C. O. A.) 13 F. 
(2d) 992, 993,-aff The U. S. v. The Cherie D. 
C.) 9 F.(2d) 640, 641. 


ARROGATION. In the civil law. The adop- 
tion of a person who was of full age or sut 
juris. 1 Browne, Civil & Adm. Law, 119; Dig. 
1, 7, 5; Inst. 1, 11, 3. Reinders v. Koppel- 
mann, 68 Mo. 497, 30 Am. Rep. 802. 


ARRONDISSEMENT. In France, one of the 
subdivisions of a department, 


ARSE ET PENSATÆ. Burnt and weighed. 
A term formerly applied to money tested or 
assayed by fire and by weighing. 


ARSENALS. Store-houses for arms; dock- 
yards, magazines, and other military stores. 


ARSER IN LE MAIN. Fr. Burning in the 
hand. The punishment by burning or brand- 
ing the left thumb of lay offenders who claim- 
ed and were allowed the benefit of clergy, 
so as to distinguish them in case they made 
a second claim of clergy. 5 Coke, 51; 4 BL 
Comm. 367; Termes de la Ley. 


ARSON. At common law, the malicious burn- 
ing of the house of another. Co. 3d Inst. 66; 
Bish. Cr. L. § 415; 4 Bla. Com. 220; Curran’s 
Case, 7 Gratt. (Va.) 619; Ritchey v. State, 7 
Blackf. (Ind.) 168; Mary v. State, 24 Ark. 44, 
81 Am. Dec. 60; 1 Leach, Cr. Cas. 218; People 
v. Fisher, 51 Cal. 319; 4 Steph. Comm. 99; | 
2 Russ. Crimes, 896; Steph. Crim, Dig. 298; 
State v. Brett, 144 La. 980, 81 So. 461 ; Thack- 
er v. Commonwealth, 219 Ky. 789, 294 S. W. 
491, 492. 

“Arson” at common law and by statute 
consists in willfully and maliciously burning 
or causing to be burned the dwelling house 
of another, or any kitchen, shop, or other out- 
house that is parcel thereof, or adjoining or 
belonging thereto. State v. Heller, 2 N. J. 
Mise. R. 1028, 126 A. 298, 299; Graham v. 
State, 40 Ala. 664; Allen v. State, 10 Ohio St. 
800; State v. Porter, 90 N. C. 719; Hill v. 
Com., 98 Pa. 195; State v. McCoy, 162 Mo. 383, 
62 S. W. 991. Whether “house” or “dwelling 
house” be used in defining the crime may be of 
importance in determining whether occupancy 


ARSON 


is or is not an element. 1 Hale, P. C. 566, 567; 
Commonwealth v, Barney, 64 Mass. (10 Cush.) 
478. Some states have expressly eliminated 
occupancy as an element, State v. Snover, 
101 N. J. Law, 548, 126 A. 850; P. L. 1919, p. 
257; while others have made it a distinction 
hetween degrees of the crime, People v. Prin- 
cipe, 23 Cal. App. 729, 189 P. 658; People v. 
Abrams, 174 Cal. 172, 162 P. 395, 396. 

At common law it must be the house of 
another. 1 Bish. Cr. Law, § 389; Norville v. 
State, 144 Tenn. 278, 230 S. W. 966. But it is 


now an offense to burn one’s own house under ` 


the statutes of New Hampshire, Arkansas, 
California, and other states. State v. Hurd, 
51 N. H. 176; State v. Dinagan, 79 N. H. 7, 
104 A. 33; Pub. St. 1901, c 277, §§ 1-3 
(Pub. Laws 1926, ch. 391, 8§ 1-8). State v. 
Blumenthal, 136 Ark. 532, 203 S. W. 36, 37, L. 
R. A. 1918B, 482; State v. Hanna, 131 Ark. 
129, 198 S. W. 881, 882; Kirby’s Dig. §§ 1575- 
1578, People v, Simpson, 50 Cal. 804; People v. 
Abrams, 174 Cal. 172, 162 P. 395, 397; Pen. 
Code § 452. State v. Moore, 61 Mo. 276; State 
v. Dworkin, 307 Mo. 487, 271 S. W. 477; Rev. 
St. Mo. 1919, §§ 8282, 8283 (Mo. St. Ann. §§ 
4036, 4037). N. J. Crimes Act, § 123, as amend- 
ed by P. L. 1919, p. 257. Com. v. Levine, 82 
Pa. Super. Ct. 105, 18 PS § 3026. Clemens 
v. State, 17 Okl. Cr. 274, 187 P. 1100, 1101; 
Rev. Laws 1910, §§ 2598, 2610 (St. 1931, §§ 
1849, 1861). 


In several states, this crime is divided into ar- 
son in the first, second, and third degrees, the first 
degree including the burning of an inhabited dwel- 
ling-house in the night-time; the second degree, 
the burning (at night) of a building other than a 
dweliing-house, but so situated with reference to a 
dwelling-house as to endanger it; the third degree, 
the burning of any building or structure not the 
subject of arson in the first or second degree, or the 
burning of property, his own or another’s with in- 
tent to defraud or prejudice an insurer thereof. 
People v. Durkin, 5 Parker, Cr. R. (N. Y.) 248; Peo- 
ple v. Fanshawe, 65 Hun, 77, 19 N, Y. Supp. 860; 
State v. McCoy, 162 Mo. 383, 62 S. W. 991; State v. 
Jessup, 42 Kan. 422, 22 P. 627. 


ARSURA. The trial of money by heating it 
after it was coined. 

The loss of weight occasioned by this proc- 
- ess. A pound was said to burn so many 
pence (tot ardere denarios) as it lost by the 
fire. Spelman, The term is now obsolete. 


ART. A principle put in practice and applied 
to some art, machine, manufacture, or com- 
position of matter. Earle v. Sawyer, 4 Mason, 
1, Fed. Cas. No. 4,247. See Act Cong. July 8, 
1870. 

In the law of patents, this term means a 
useful art or manufacture which is beneficial 
and which is described with exactness in its 
mode of operation. Such an art can be pro- 
tected. only in the mode and to the extent 
thus. described. Smith v.. Downing, 22. Fed. 
Cas. 511; Carnegie Steel Co. v. Cambria Iron 
Co. (C. C.) 89. Fed. 754; Jacobs. v. Baker, 7 
Wall. 297, 19 L, Ed. 200; Corning y. Burden, 
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15 How. 267, 14 L. Ed. 683; David E. Ken- 
nedy, Inc., v. Beaver Tile & Specialty Co. (D. 
C.) 232 F. 477, 478. 

In seduction cases, “art” means the skill- 
ful and systematic arrangement of means for 
the attainment of a desired end. Smith y. 
State, 13 Ala. App. 399, 69 So. 402, 404; 
Hayes v. State, 19 Ala. App. 241, 96 So. 647. 


Prior Art 

In patent law, something that a man skill- 
ed in the art may by diligence discover. Da- 
vis-Bournonville Co. v. Alexander Milburn 
Co. (C. C. A.) 1 F.2d) 227, 281. 

Every business or employment requiring pe- 
culiar knowledge or experience, and having a 
particular class of persons devoted to its pur- 
suit, is an “art” or “trade.” Detroit Taxicab 
& Transfer Co. v. Callahan (C. C. A.) 1 F.(2d) 
$11, 912; Miller v. State, 9 Okl. Cr. 255, 131 
P. 717, 718, L. R. A. 1915A, 1088. 


ART, WORDS OF. Words used in a techni- 
cal sense; words scientifically fit to carry the 
sense assigned them, 


ART AND PART. In Scotch law. The of- 
fense committed by one who aids and assists 
the commission of a crime, but who is not the 
principal or chief actor in its actual commis- 
sion. An accessory. A principal in the sec- 
ond degree. Paters. Comp. 


ARTHEL, ARDHEL, or ARDDEL!0. To 
avouch; as if a man were taken with stolen 
goods in his possession he was allowed a law- 
ful arthel, i. ¢., vouchee, to clear him of the 
felony ; but provision was made against it by 
28 Hen, VIII. « 6. Blount. 


ARTICLE. A separate and distinct part of 
an instrument or writing comprising two or 
more particulars; one of several things pre- 
sented as connected or forming a whole. Car- 
ter v. Railroad Co., 126 N. C. 487, 36 S. B. 14; 
Wetzell v. Dinsmore, 4 Daly (N. Y.) 195. A 
particular object or substance, a material 
thing or a class of things. People v. Epstean, 
170 N. Y. 5. 68, 73, 102 Mise. 476; U. S. v. 
Doragon Co., 12 Ct. Cust. App. 524, 525; U. S. 
v. Closson Co., 12 Ct. Cust. App. 470, 471; 
Mulloy v. Humble Oil & Refining Co. (Tex. Civ. 
App.) 250 S. W. 792 (inapplicable to oil well); 
A. O. Andersen & Co. v. U. S. (C. C. A.) 284 F. 
542, 543 (“article of food” held applicable to 
entire shipment of a food product in contain- 
ers, as canned salmon). 


In English Ecclesiastical Law 


A complaint exhibited in the ecclesiastical 
court by way of libel.. The different parts of 
a libel, responsive allegation, or counter al- 
legation in the ecclesiastical courts. 8 BI. 
Comm. 109, 


In Scotch Practice 


A subject or matter; competent matter. 
“Article of dittay.”. 1 Broun, 62, A “point 
of dittay.” 1 Swint. 128, 129, 
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ARTICLED CLERK. In English law. A 
clerk bound to serve in the office of a solicitor 
in consideration of being instructed. in the 
profession. This is the general acceptation 
of the term; but it is said to be equally ap- 
plicable to other trades and professions. Reg. 
v. Reeve, 4 Q. B. 212. 


ARTICLES. I. A connected series of propo- 
sitions; a system of rules. The subdivisions 
of a document, code, book, etc. A specifica- 
tion of distinct matters agreed upon or es- 
tablished by authority or requiring judicial 
action. 

2. A statute; as having its provisions ar- 
ticulately expressed under distinct heads. 
Several of the ancient English statutes were 
called “articles,” (articuli.) 

3. A system of rules established by legal 
authority; as articles of war, articles of the 
navy, articles of faith. (See infra.) 

4, A contractual document executed be- 
tween parties, containing stipulations or 
terms of agreement; as articles of agree- 
ment, articles of partnership. 

5. In chancery practice. A formal. written 
statement of objections filed by a party, after 
depositions have been taken, showing ground 
for discrediting the witnesses. 

6. In ecclesiastical law. A complaint in 
the form of a libel exhibited to an ecclesias- 
tical court. See Article. 


ARTICLES APPROBATORY. In Scotch 
law. That part of the proceedings which cor- 
responds to the answer to the charge in an 
English bill in chancery. Paters. Comp. 


ARTICLES IMPROBATORY. In Scotch law. 
Articulate averments setting forth the facts 
relied upon. Bell. That part of the proceed- 
ings which corresponds to the charge in an 
English bill in chancery to set aside a deed. 
Paters. Comp. The answer is called “articles 
approbatory.” 


ARTICLES, LORDS OF. A committee of the 
Scottish parliament, which, in the mode of 
its election, and by the nature of its powers, 
was calculated to increase the influence of the 
crown, and to confer upon it a power equiva- 
lent to that of a negative before debate. This 
system appeared inconsistent with the free- 
dom of parliament, and at the revolution the 
convention of estates declared it a grievance, 
and accordingly it was suppressed by Act 
1690, «. 3. Wharton. 


ARTICLES OF AGREEMENT. A written 
memoraudum of the terms of an agreement. 
It is a common practice for persons to enter 
into articles of agreement, preparatory to the 
execution of a formal deed, whereby it is 
stipulated that one of the parties shall convey 
to the other certain lands, or release his right 
to them, or execute some other disposition of 
them, 

When persons form voluntary associations 
for religious, literary, social, or other pur- 


Bui.Law Dict.(3p Ep.)—10 


ARTICLES OF ROUP 


poses, and adopt rules by which to regulate 
their conduct and measure their rights, by 
the provisions. of which members may be ad- 
mitted and expelled, such rules are articles of 
agreement, to which all who have become 
members are parties, and by which they must 
be governed in their relations to the associa- 
tions. Brown v. Harris County Medical Soc. 
(Tex. Civ. App.) 194 S. W. 1179, 1180. 


ARTICLES OF ASSOCIATION, OR OF IN- 
CORPORATION. Articles subscribed by the 
members of a joint-stock company or cor- 
poration organized under 2 general law, and 
which create the corporate union between 
them. Such articles are in the nature of a 
partnership agreement, and commonly specify 
the form of organization, amount of capital, 
kind of business to be pursued, location of 
the company, ete. Articles of association are 
to be distinguished from a charter, in that 
the latter is a grant of power from the sov- 
ereign or the legislature. 


ARTICLES OF CONFEDERATION. The 
name of the instrument embodying the com- 
pact made between the thirteen original 
states of the Union, before the adoption of 
the present constitution. 


ARTICLES OF FAITH. In English law. 
The system of faith of the Church of Eng- 
land, more commonly known as the “Thirty- 
Nine Articles.” 


ARTICLES OF IMPEACHMENT. A. formal 
written allegation of the causes for impeach- 
ment; answering the same office as an in- 
dictment in an ordinary criminal proceeding. 


ARTICLES OF INCORPORATION. The in- 
strument by which a private corporation is 
formed and organized under general corpora- 
tion laws. People v. Golden Gate Lodge, 128 
Cal. 257, 60 P. 865. See Articles of Associa- 
tion. 


ARTICLES OF PARTNERSHIP. A written 
agreement by which the parties enter into a 
copartnership upon the terms and conditions 
therein stipulated. 


ARTICLES OF PERSONAL PROPERTY. 
As used in a will, “articles of personal prop- 
erty” meant goods and chattels, not money 
or securities, and hence excluded notes, mort- 
gages, contracts of sale of real estate, and 
checks. Merrill v. Winchester, 120 Me. 203, 
113 A. 261, 267. 


ARTICLES OF RELIGION. In English ec- 
clesiastical law. Commonly called the 
“Thirty-Nine Articles;” a body of divinity 
drawn up by the convocation in 1562, and 
confirmed by James I.- 


ARTICLES OF ROUP. In Scotch law. The 
terms and conditions under which property is 
sold at auction. 


ARTICLES OF SEPARATION 


ARTICLES OF SEPARATION. See Separa- 
tion. 


ARTICLES OF SET. In Scotch law. 
agreement for a lease. Paters. Comp. 


ARTICLES OF THE CLERGY. The title of a 


statute passed in the ninth year of Edward | 


II. for the purpose of adjusting and settling 
the great questions of cognizance then exist- 
ing between the ecclesiastical and temporal 
courts. 2 Reeve, Hist. Eng. Law, 291-296. 


ARTICLES OF THE NAVY. A system of 
Tules prescribed by act of parliament for the 
government of the English navy; also, in the 
United States, there are articles for the gov- 
ernment of the navy. 


ARTICLES OF THE PEACE. A complaint 
made or exhibited to a court by a person who 
makes oath that he is in fear of death or 
bodily harm from some one who has threaten- 
ed or attempted to do him injury. The court 
may thereupon order the person complained 
of to find sureties for the peace, and, in de- 
fault, may commit him to prison. 4 Bl. 
Comm, 255. . 


ARTICLES OF UNION. In English law. Ar- 
ticles agreed to, A. D. 1707, by the parliaments 
of England and Scotland, for the union of the 
two kingdoms. They were twenty-five in 
number. 1 Bl. Comm, 96. ; 


ARTICLES OF WAR. Codes framed for the 
government of a nation’s army or navy. 


ARTICULATE ADJUDICATION. In Scotch 
law. Where the creditor holds several dis- 
tinct debts, a separate adjudication for each 
claim is thus called. 


ARTICULATELY. Article by article: 
distinct clauses or articles; 
propositions, 


ARTICULI. Lat. Articles; items or heads, 
A term applied to some old English statutes, 
and occasionally to treatises. 


ARTICULI CLERI. 
(q. v.) 


ARTICULI DE MONETA. Articles concern- 
ing money, or the currency. The title of a 
statute passed in the twentieth year of Ed- 
ward I. 2 Reeve, Hist. Eng. Law, 228; 
Crabb, Eng. Law. (Amer. Ed.) 167. 


ARTICULI MAGN/AE CHARTAE. The pre 
. liminary articles, forty-nine in number, upon 
which the Magna Charta was founded. 


by 
by separate 


“Articles of the clergy” 
See Circumspecte Agatis. 


ARTICULI SUPER CHARTAS. Articles up- 
où the charters. The title of a statute passed 
in the twenty-eighth year of Edward I. st. 3, 
confirming or enlarging many particulars in 
Magna Charta, and the Charta de Foresta, 
and appointing a method for enforcing the ob- 
servance of them, -and for the punishment: of 
offenders. 2 Reeve, Hist. Eng. Law, 108, 233, 


An- 
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ARTICULO MORTIS. (Or more commonly 


in articulo mortis.) At the point of death; 


in the article of death, which means at the 
moment of death; in the last struggle or 
agony. Succession of Villa, 132 La, 714, 61 
So. 765, 770. 


ARTIFICE. “Artifice” implies craftiness and 
deceit, and imports some element of moral 
obliquity. Davis v. Boston Elevated Ry. Co., 
235 Mass. 482, 126 N. DÐ. 841, 845. But a rep 
resentation contrary to a well-known fact, 
such as a representation that pregnancy will 
not result from natural sexual intercourse, 
will not constitute artifice, deception, or prom- 
ises. Finch v. Gibson, 140 Tenn. 134, 203 S. 
W. 759, 761. 


ARTIFICER. One who buys goods in order 
to reduce them, by his own art or industry, 
into other forms, and then to sell them. 
Lausdale v, Brashear, 3 T. B. Mon. (Ky.) 335. 

One who is actually and personally en- 
gaged or employed to do work of a mechanical 
or physical character, not including one who 
takes contracts for labor to be performed by 
others. Ingram v. Barnes, 7 El. & Bl. 135; 
Chawner v. Cummings, 8 Q. B. 321. 

One who is master of his art, and whose 
employment consists chiefly in manual labor. 
Wharton; Cunningham. 


ARTIFICIAL. Created by art, or by law; 
existing only by force of or in contemplation 
of law. 


ARTIFICIAL FORCE. In patent law. A 
natural force so transformed in character or 
energies by human power as to possess new 
capabilities of action; this transformation 
of a natural force into a force practically new 
involves a true inventive act. Wall v. Leck, 
60 Fed. 555, 13 C. C. A. 630. 


ARTIFICIAL PERSONS. Persons created 
and devised by human laws for the purposes 
of society and government, as distinguished 
from natural persons. Corporations are ex- 
amples of artificial persons. 1 Bl. Comm. 123, 
Chapman v. Brewer, 43 Neb. 890, 62 N. W. 
320, 47 Am. St. Rep. 779; Smith v. Trust Co., 
4 Ala. 568. 


ARTIFICIAL PRESUMPTIONS. Also called 
“legal presumptions;” those which derive 
their force and effect from the law, rather 
than their natural tendency to produce be- 
lief. 3 Starkie, Ev. 1235. Gulick v. Loder, 
13 N. J. Law, 72, 28 Am. Dec. 711. 


ARTIFICIAL SUCCESSION. The succession 
between predecessors and successors in a cor- 
poration aggregate or sole.. Thomas v. Dakin, 
22 Wend. (N. Y.) 100. 


ARTIFICIAL WATER COURSE. See Water 
course. ~ o 


ARTIFICIALLY. Technically; ‘scientifical- 
ly'$ asing terms of art. “A will or contract 
Us BrLaw Drew, (8p Ep.) 
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is described ag “artificially” drawn if it is 
couched in apt and technical phrases and ex- 
hibits a scientific arrangement. ‘ 


ARTISAN. One skilled in some kind of me- 
chanical craft or art; a skilled mechanic, 
O’Clair v. Hale, 25 Misc. Rep. 31, 54 N. Y. 
Supp. 386; Amazon Irr. Co. v. Briesen, 1 
Kan. App. 758, 41 Pac. 1116. As used in lien 
statutes, the term includes the architect, 
Kansas City Southern Ry. Co. v. Wallace, 38 
Okl. 233, 182 P. 908, 911, 46 L. R. A. (N. S.) 
112, but not a subcontractor, Huffman v. Me 
Donald (Tex. Civ. App.) 261 S. W. 146, 147. 
An optometrist is not an “artisan.” Swanz 
v. Clark, 71 Mont. 385, 229 P. 1108. . 


ARTIST. Under the Immigration Law May 
19, 1921, § 2, subd. “a” (42 Stat. 5), “artist” 
refers to one skilled in trade or art. U.S. v. 
Commissioner of Immigration at Port of New 
York (C. ©. A.) 298 F. 449, 450. 


ARURA. An old English law term, signify- 
ing a day’s work in plowing. 


ARVIL-SUPPER. A feast or entertainment 
made at a funeral in the north of England; 
arvil bread is bread delivered to the poor at 
funeral solemnities, and arvil, arval, or arfal, 
the burial or funeral rites. Cowell. 


AS. Lat. In the Roman and civil law. A 
pound weight; and a coin originally weighing 
a pound, (called also “libra;”) divided into 
twelve parts, called “uncie.” 


The parts were reckoned (as may be seen in the 
law, Servum de heredibus, Inst, lib. xiii. Pandect) 
as follows: uncia, 1 ounce; sertans, 2 ounces; 
triens, 3 ounces; quadrans, 4 ounces; quincunz, 
5 ounces; semis, 6 ounces; septunz, 7 ounces; bea, 
8 ounces; dodrans, 9 ounces; destana, 10 ounces; 
deunz, 11 ounces. 


Any integral sum, subject to division in 
certain proportions. Frequently applied in 
the civil law to inheritances; the whole in- 
heritance being termed “as,” and its several 
proportionate parts “sextans,” “quadrans,” 
ete. Burrill. . 

The term “as,”? and the multiples of its 
uncie, were also used to denote the rates 
of interest. 2 Bl. Comm. 462, note m. 


AS. Used as an adverb, etc., “as” means like, 
similar to, of the same kind, in the same man- 
ner, in* the manner in which. Van Pelt v. 
Hilliard, 75 Fla. 792, 78 So. 693, 697, L. R. A. 
1918, 639; Price v. Skylstead, 69 Mont. 453, 
222 P. 1059, 1060. “As” may also have the 
meaning of because, since, or it being the 
case that; State v. Rudman, 126 Me. 177, 136 
A. 817, 819; in the character or under the 
name of; State v. Blue, 134 La. 561, 64 So, 
411, 414; when; Shane Bros. & Wilson Co. v. 
Barrett, 71 Ind. App. 313, 124 N. E. 780, 781. 


AS AGAINST; AS BETWEEN. These words 
contrast the relative position of two persons, 
with a tacit reference to a different relation- 


AS SOON AS PRACTICABLE 
ship between one of them and a third person. 
For instance, the temporary bailee of a chat- 
tel is entitled to it as between himself and a 
stranger, or as against a stranger; reference 
being made by this form of words to the rights 
of the bailor. Wharton. 


AS IS. A sale of goods by sample “as is” 
requires that the goods be of the kind and 
quality represented, even though they be in a 
damaged condition. Schwartz v. Kohn (Sup.) 
155 N. Y. S. 547, JAS. 


AS LONG AS. The phrase “as long as life 
doth last,” in a will, is tantamount to “for- 
ever.” In re Brown, 119 Kan. 402, 239-P. 
TAT. 


AS OF COURSE. Under a statute providing 
that an attachment will be dissolved, “as of 
course,” upon defendant’s entering his appear- 
ance and filing his answer, the quoted words 
mean when asked by defendant. Pitman v. 
West, 198 Mo. App. 92, 199 S. W. 756, 757. 


AS PER. “As per” is a sort of law and busi- 
ness term which is hardly susceptible of liter- 
al translation, but which is commonly under- 
stood to mean, “in accordance with,” or “in’ 
accordance with the terms of,” or “as by the 
contract authorized.” Continental Bank & 
Trust Co. v. Times Pub. Co., 142 La. 209, 76 
So. 612, 617, L. R. A. 1918B, 682. “A crude 
phrase in commercial correspondence, avoided 
in good business style.” Krapp, Comprehen- 
sive Guide to Good English, page 56. 


AS SOON AS. This term has a relative mean- 
ing according to the thing which is to be done. 
Hichelbaum & Smith v. Bishop, 75 Pa. Super. 
Ct. 528, 529. It often denotes merely a rea- 
sonable time; Childers v. Brown, 81 Or. 1, 
158 P. 166, 168, Ann. Cas. 1918D, 170; In re 
Varet’s Estate, 181 App. Div. 446, 168 N. Y. 
S. 896, 898; and it may be the equivalent of 
“whenever”; School Dist. No. 37 of Rice 
County v. Board of Education of City of 
Lyons, 110 Kan. 613, 204 P. 758, 761. Some- 
times it means immediately. Columbia Dig- 
ger Co. v. Rector (D. C.) 215 F. 619, 630. 


AS SOON AS POSSIBLE. When used with 
reference to the time of performing some act, 
such as the shipment of goods, these words 
mean merely within a reasonable time. Rus- 
sell Co. v. Spurgeon (Mo. App.) 258 S. W. 
10, 12; Birmingham Paper Co. v. Holder, 24 
Ga. App. 630, 101 S. E. 692; Ingram Day 
Lumber Co. v. Germain Co., 135 Miss. 490, 
100 So. 281, 285; Dilinger v. Ogden, 244 Pa. 
20, 90 A. 446, 449; Sturges & Burn Mfg. Co. v. 
American Separator Co., 142 N. Y. S. 697, 700, 
158 App. Div. 63. Contra: National Cash 
Register Co. v. McCann, 140 N. Y. S. 916, 920, 
80 Misc. 165 (“as soon as possible” requires a 
much more speedy fulfillment than within a 
reasonable time). 


AS SOON AS PRACTICABLE. These words 
are not synonymous with “as soon as pos- 


ASCEND 


sible”; they mean ordinarily as soon as rea- 
sonably can be expected; Texas Employers’ 
Ins. Ass’n v. Mummey (Tex. Civ. App.) 200 
S. W. 251, 253; or “in due time”; Texas 
Employers’ Ins. Ass’n v. Mummey (Tex. Civ. 
App.) 200 8. W. 251, 252. But the words have 
also been construed as practically synonymous 
with speedily. Roberson v. Weaver, 145 Ga. 
620, 89 S. E. 769, 772. 


ASCEND. To go up; to pass up or upwards; 
to go or pass in the ascending line. 4 Kent, 
Comm. 398, 397. 


ASCENDANTS. Persons with whom one is 
related in the ascending line; one’s parents, 
grandparents, great-grandparents, etc. 


ASCENDIENTES. In Spanish law. Ascend- 
ants; ascending heirs; heirs in the ascending 
line. Schm., Civil Law, 259. 


ASCENT. Passage upwards; the transmis- 
sion of an estate from the ancestor to the heir 
in the ascending line. See 4 Kent, Comm. 393, 


397. 
ASCERTAIN. To fix; to render certain or 
definite; to estimate and determine; to clear 


of doubt or obscurity. Brown v. Lyddy, 11 
Hun, 456; Bunting v. Speek, 41 Kan. 424, 21 
Pac. 288, 3 L. R. A. 690; Pughe v. Coleman 
(Tex. Civ. App.) 44 S. W. 578; Carter County 
v. Huett, 308 Mo. 194, 259 S. W. 1057, 1058. 
To find out by investigation, U. S. v. Carver, 43 
S. Ct. 181, 182, 260 U. S. 482, 67 L. Ed. 36L 
Sometimes it means to “assess”, Common- 
wealth v. Deford Co., 187 Va. 542, 120 S. E. 
281, 285; or to “hear, try, and determine,” 
In re Higgins’ Estate, 143 N. Y. S. 552, 556, 
81 Misc. 579. 


ASCRIPTITIUS (or ASCRIPTICIUS). In 
Roman law. A foreigner who had been reg- 
istered and naturalized in the colony in which 
he resided. Cod. 11, 47. 

A man bound to the soil but not a slave. 
2 Holdsw. Hist. E. L. 217. See Adscriptitii, 


ASEXUALIZATION. See Vasectomy. 


ASIDE. On one side; apart. To set aside, 
To annul; to make void. State v. Primm, 61 
Mo. 171. ` 


ASK. Inan affidavit wherein affiant asks that 
a cause be reinstated and set down for trial, 
“asks” is practically synonymous with 
“moves.” . Harris v. Chicago House-Wrecking 
Co., 314 Ill. 500, 145 N. E. 666, 669. 


ASKING A BRIBE. To constitute the crime 
of “asking a bribe,” it is not necessary that 
the party solicited shall consent to give the 
bribe, or that there shall be a meeting of the 
minds, or mutual understanding or agree- 
ment. between him and the party asking the 
‘bribe; it being sufficient if the latter is ready 
and willing to enter into the corrupt agree- 
ment. People v. Powell, 50 Cal. App.: 406," 195 
P, 456, 458... 
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ASPECT. View; object: possibility. Im- 
plies the existence of alternatives. Used in 


the phrases “bill with a double aspect” and 
“contingency with a double aspect.” 


ASPERSIONS. “Aspersions’? may mean the 
making of calumnious report or may mean 
nothing more than criticism or censure. Fitts 
v. Davis, 269 F. 1018, 1019, 50 App. D, C. 234. 


ASPHYXIA. In medical jurisprudence. A 
morbid condition. of swooning, suffocation, 
or suspended animation, resulting in death if 
not relieved, produced by any serious inter- 
ference with normal respiration (as, the in- 
halation of poisonous gases or too rarified air, 
choking, drowning, obstruction of the air pas- 
sages, or paralysis of the respiratory mus- 
cles) with a consequent deficiency of oxygen 
in the blood. See State v. Baldwin, 36 Kan. 
1, 12 Pac. 828. See Apnoea. 


ASPIRIN. A coal tar product commonly kept 
in drug stores and sold for medicinal pur- 
poses. It is not a proprietary or patent med- 
icine, but is a drug or medicine, within a 
statute prohibiting retailing by one not a reg- 
istered pharmacist. State v. Zotalis, 172 
Minn, 132, 214 N. W. 766, 767. 


ASPORTATION. The removal of things 
from one place to another. The carrying 
away of goods; one of the circumstances req- 
uisite to constitute the offense of larceny. 4 
Bl. Comm. 281. Wilson v. State, 21 Md. 1; 
State v. Higgins, 88 Mo. 354; Rex v. Walsh, 
1 Moody, Cr. Cas. 14, 15. Any appreciable 
changing of the location of the property in- 
volved with felonious intent. People v. Ash- 
worth, 222 N. Y. S. 24, 27, 220 App. Div. 498: 
Banks vy. State, 183 Ark. 169, 202 S. W. 43, 
44. To constitute “asportation,” the thing 
taken must have been in entire or absolute 
possession of taker. People v. Edwards, 72 
Cal. App. 102, 236 P. 944, 949; Adams v. 
Commonwealth, 153 Ky. 88, 154 S. W. 381, 
382, 44 L. R. A. (N. S.) 687. 


ASPORTAVIT. He carried away. Some- 
times used as a noun to denote a carrying 
away. An “asporiavit of personal chattels.” 
2 H. BL 4. 


ASSACH. In old Welsh law, 


An oath made 
by compurgators. Brown, . 


ASSART. In English law. The offense com- 
mitted in the forest, by pulling up the trees 
by the roots that are thickets and coverts for 
deer, and making the ground plain as arable 
land. It differs from waste, in that waste is 
the cutting down of coverts which may. grow 
again, whereas assart is the plucking them 
up by the roots and utterly destroying them, 
so that they can never afterward grow.. This 
is not an offense if done with license to con- 
vert forest nto tillage ground. Consult Man- 
wood’s Forest: Laws, ‘pt I, P li. ` Wharton. 
See.Essarter,. `.. 
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ASSART RENTS. Rents paid to the Crown 
for assarted lands. ` 


ASSASSINATION. Murder committed for 
hire, without provocation or cause of resent- 
ment. given to the murderer by the person up- 
on whom the crime is committed. Ersk, Inst. 
4, 4, 45. 

A murder committed treacherously, or by 
stealth or surprise, or by lying in wait. 


ASSATH. An ancient custom in Wells, by 
which a person accused of crime could clear 
himself by the oaths of three hundred men. 
It was abolished by St. 1 Hen. V. c. 6. Cowell; 
Spelman. 


ASSAULT. An unlawful offer or attempt 
with force or violence to do a corporeal hurt 
to another. Force unlawfully directed or ap- 
plied to the person of another under such cir- 
cumstances as to cause a well-founded appre- 
hension of immediate peril. Bish. Cr. Law, 
548. Quoted and relied on in Haun v. State, 
22 Okl. Cr. 440, 211 P. 1060. See, also, Pen. 
Code Cal. § 240; Code Ga. 1882, § 4357 (Pen. 
Code 1926, § 95); State v. Staw, 97 N. J. Law, 
349, 116 A. 425. 

An attempt or offer to beat another, with- 
out touching him; as if one lifts up his cane 
or his fist in a threatening manner at anoth- 
er; or strikes at him, but misses him. 3 Bl. 
Comm, 120; 3 Steph. Comm. 469; United 
States v. Hand, 2 Wash. C. C. 435, Fed. Cas. 
No. 15,297; Hays v. People, 1 Hill (N. Y.) 351; 
Yarberry v. Commonwealth, 209 Ky. 15, 272 
S. W. 24, 25; Yates y. State, 22 Ala. App. 
105, 113 So. 87. Any unjustifiable act caus- 
ing a well-founded apprehension of immedi- 
ate peril from a force already partially or 
fully put in motion. 4 C. & P. 349; 9 id. 
483, 626; Com. v. White, 110 Mass. 407; 
State v. Crow, 23 N. C. 375; Com. v. Eyre, 1 
Serg. & R. (Pa.) 347; State v. Sims, 3 Strobh. 
(5. ©.) 187; 
See Battery. 


The attempt must be coupied with the ability or 
apparent present ability to execute it. State v. 
Straub, 190 Iowa, 800, 180 N. W. 869, 871; Flournoy 
v. State, 25 Tex. App. 244, 7S. W. 865; Lane v. State, 
85 Ala. 11, 4 South. 730; 13 C. B. 360; People v. 
Lilley, 43 Mich. 527, 5 N. W. 982; Tarver v. State, 43 
Ala, 354; State v. Holman, 90 Kan. 105, 132 P. 1175; 
Mendenhall v. State, 18 Okl. Cr, 441, 196 P. 736, T39; 
State v. Cancelmo, 86 Or. 379, 168 P. 721, 723; State 
v. Greco, 104 A. 687, 639, 7 Boyce (Del.) 140; State v. 
Paxon, 99 A. 46, 47, 6 Boyce (Del.) 249; Blanken- 
ship v. State, 130 Miss. 725, 95 So. 81, 82; -Burton v. 
State, 8 Ala. App. 295, 62 So, 394, 395; People v. 
Cieslak, 319 Ill. 221, 149 N. E. 815, 816. 

An intention to do harm is of the essence of an 
assault, State v. Kunkel (Mo. App.) 244 S. W. 968, 
969; State v. Davis, 23 N. C. 127, 35 Am, Dec. 735; 
Raefeldt v. Koenig, 152 Wis. 459, 140 N. W. 56, 57, 
L. R. A. 1918H, 1052; Wells v. State, 108 Ark, 312, 
157 S. W. 389, 45 L R. A. (N. 8) 171. 

In some jurisdictions degrees of the offense are 
established, as first degree, State v. Papp, 51 Mont, 
405, 153 P. 279, 280; second degree, State v. Reynolds, 
94 Wash, 270, 162 P. 358, 359; and third degree, State 


State v. Blackwell, 9 Ala, 79. 


ASSAY OFFICE 


v. Steele, 83 Wash, 470, 145 P. 581; People v. Wein, 
187 N. Y. S. 753, 754, 196 App. Div. 368. 


Aggravated Assault 


One committed with the intention of com- 
mitting some additional crime; or one at- 
tended with circumstances of peculiar out- 
řage or atrocity. This class includes assault 
with a dangerous or deadly weapon; State v. 
Kakarikos, 45 Utah, 470, 146 P. 750, 751; Peo- 
ple v. Bennett, 37 Cal. App. 324, 173 P. 1004, 
1005; Brinkley v. State, 82 Tex. Cr. R. 150, 
198 S. W. 940; assault upon infants or fe- 
males, if it create a sense of shame; Hop- 
son v. State, 84 Tex. Cr. R. 619, 209 S. W. 410; 
Price v. State, 90 Tex. Cr. R. 534, 236 S. W. 
722; Wren v. State, 27 Ariz. 491, 232 P. 398; 
and assault of lust, meaning an assault, less 
than felonious, with intent to have improper 
sexual connection; State v. Eslick (Mo. App.) 
216 S. W. 974, 975. 


Secret Assauit 


Under a North Carolina statute, to war- 
rant conviction for malicious, “secret as- 
sault,” state must prove all essential elements 
of crime, namely, malice, use of deadly wea- 
pon in secret manner, with intent to Kill. 
State v. Kline, 190 N. C. 177, 129 S. E. 417, 
418. It is not essential, however, that the 
person assaulted be unconscious of the pres- 
ence of his adversary, though the purpose of 
such adversary must not be known. State 
v. Oxendine, 187 N. C. 658, 122 8. E. 568, 571. 


Simple Assault 


One committed with no intention to do any 
other injury. An offer or attempt to do bod- . 
ily harm which falls short of an actual bat- 
tery; an offer or attempt to beat another, 
but without touching him; for example, a 
blow delivered within striking distance, but 
which does not reach its mark. See State v. 
Lightsey, 43 S. C. 114, 20 S. E. 975; Norton 
v. State, 14 Tex. 393. Also, sometimes, the 
use of physical violence upon another, with- 
out circumstances of aggravation. Ratcliff 
v. State, 106 Tex. Cr. R. 37, 280 S. W. 1072. 
1074. “Simple assault and battery” is an un- 
lawful act of violent injury to another, un- 
accompanied by any circumstances of aggra- 
vation. State v. Jones, 133 S. C. 167, 130 S. 
E. 747, 751. And see State v. Staw, 97 N. J. 
Law, 349, 116 A. 425. 


ASSAY. The proof or trial, by chemical ex- 
periments, of the purity or fineness of met- 
als,—particularly of the precious metals, 
gold and silver. 

A trial of weights and measures by a 
standard; as by the constituted authorities, 
clerks of markets, etc. Reg. Orig. 280. 

A trial or examination of certain commodi- 
ties, as bread, cloths, etc. Cowell; Blount. 
See Annual Assay. 


ASSAY OFFICE. The staff of persons by 
whom (or the building or department in 
which) the process of assaying gold and sil- 


ASSAYER 


ver, required by government, incidental to 
maintaining the coinage, is conducted. 


ASSAYER. One whose business it is to make 
assays of the precious metals. 


ASSAYER OF THE KING. An officer of the 
royal mint, appointed by St. 2 Hen. VI. c. 12, 
who received and tested the bullion taken in 
for coining; also called “assayator regis.” 
Cowell; Termes de la Ley. 


ASSECURARE. To assure, or make secure 
by pledges, or any solemn interposition of 
faith. Cowell; Spelman. 


ASSECURATION. 
surance; 
cargo. 


In European law. As- 
insnrance of a vessel, freight, or 

Ferriére. 

ASSECURATOR. In maritime law. An in- 


surer, (aversor periculi.) Loce, de Jure Mar. 
lib. 2, c. 5, § 10. 


ASSEDATION. In Scotch law. An old term, 
used indiscriminately to signify a lease or 
feu-right. Bell; Ersk. Inst. 2, 6, 20. 


ASSEMBLAGE. A collection of persons. 
so the act of coming together. 
110 Kan. 817, 205 P. 682, 633. 


Al- 
State v. Breen, 


ASSEMBLE. When applied to a machine, 
“assemble” means to collect or gather togeth- 
er the parts and place them in their proper 
relation to each other to constitute the ma- 
chine. Citizens’ Nat. Bank v. Bucheit, 14 Ala. 
App. 511, 71 So. 82, 88. 


ASSEMBLY. The concourse or meeting to- 
gether of a considerable number of persons 
at the same place. Also the persons so gath- 
ered. ` 

Popular assemblies are thase where the peo- 
ple meet to deliberate upon their rights; these 
are guaranteed by the constitution. Const. 
U. S. Amend. art. 1. 

Political assemblies are those required by 
the constitution and laws: for example, the 
general assembly. 

The lower or: more numerous branch of 
the legislature in many of the states is also 
called the “Assembly” or “House of Assem- 
bly,” but the term seems to be an appropriate 
one to designate any political meeting requir- 
ed to be held by law. 


ASSEMBLY GENERAL. The highest eccle- 
siastical court in Scotland, composed of a rep- 
resentation of the ministers and elders of the 
church, regulated by Act Sth Assem. 1694. 


ASSEMBLY, UNLAWFUL. In criminal law. 
The assembling of three or more persons to- 
gether to do an unlawful act, who separate 
without actually doing it, or making any mo- 
tion towards it. 3 Inst. 176; 4 BL Comm, 146, 
It differs from a riot or rout, because in each 
.of the latter cases there.is some.act done. be- 
sides the. simple meeting. See State v. Stal- 
cup, 23 N. C. 80, 35,Am. Dee. 782; 9 Car. & P. 


. ASSERTORY COVENANT. 
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91, 481; 5 Car. & P. 154; 1 Bish. Crim. Law, 
§ 585; 2 Bish. Crim. Law, §§ 1256, 1259. 


ASSENT. Compliance; approval of some- 
thing done; a declaration of willingness to do 
something in compliance with a request. Nor- 
ton v. Davis, 83 Tex, 32, 18 S. W. 430; Appeal 
of Pittsburgh, 115 Pa. 4, 7 A. 778; Canal Co. 
v. Railroad Co., 4 Gill & J. (Md.) 1, 30; Baker 
v. Johnson County, 37 Iowa, 189; Fuller v. 
Kemp (Com. Pl.) 16 N. Y. Supp. 160; State v. 
Peasley, 80 Wash. 99, 141 P. 316, 317; Illi- 
nois State Bank v. Queen City Quarry Co., 203 
Tl. App. 176, 177. It implies a conscious ap 
proval of facts actually known. as distinguish- 
ed from mere neglect to ascertain facts. 
White-Wilson-Drew Co. v. Lyon-Rateliff Co. 
(C. C. A. IN.) 268 F. 525, 526. Sometimes it 
is equivalent to “authorize.” Hagerla v. Mis- 
sissippi River Power Co. (D. C.) 202 F. 776, 
783. 


In every agreement the parties must, as regards 
the principal or essential part of the transaction, 
intend the same thing: 4, e,, each must know what 
the other is to do. This is called “mutuality of as- 
sent.” Chit. Cont. 13. 

In strictness, assent {s to be distinguished from 
consent, which denotes a willingness that something 
about to be done, be done; acceptance, compliance 
with, or receipt of, something offered; ratification, 
rendering valid something done without authority; 
and approval, an expression of satisfaction with 
some act done for the benefit of another beside the 
party approving. But in practice the term is often 
used in the sense of acceptance and approval. 

Under a statute penalizing a broker who consents 
or assents to unlawful pledge of customer's securi- 
ties, “consent” means an active circumstance of 
concurrence, while “assent” is passive act of con- 
eurrence before another does act charged, People 
v. Sugarman, 215 N., Y. S. 56, 63, 216 App. Div. 209; 
or “consent” means an active acquiescence, anf 
“assent” a silent acquiescence with knowledge of 
the proposed act, but neither includes approval aft- 
er commission of act, People v. Lowe, 26 N. Y. 
8. 77, 78, 209 App. Div. 498. 


Express Assent 
That which is openly declared. 


Implied Assent 
That which is presumed by law, 


Mutual Assent 


The meeting of the minds of both or all the 
parties to a contract; -the fact that each 
agrees to all the terms and conditions, in the 
same sense and with the same meaning as the 
others. Insurance Co, v. Young, 23 Wall. 107, 
23 L. Ed. 152. 


ASSERT. To state as true; declare; main- 


tain. To assert against another has probably 
a prima facie meaning of a contradiction of 
him, but the context or circumstances may 


‘show that it connotes a eriminatory charge; 


T L. J. Ex. 268. 


One: which af- 
firms that a particular state of facts exists; 
an affirming promise under seal, 
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ASSERTORY OATH. See Oath. 


ASSESS. To ascertain; fix the value of. 
State ex rel. Ambrose v. Trimble, 304 Mo. 533, 
263 S. W. 840, 842. To ascertain, adjust, and 
settle the respective. shares to be contributed 
by several persons toward an object benefi- 
cial to them all, in proportion to the benefit 
received. 

To adjust or fix the proportion of a tax 
which each person, of several Hable to it, 
has to pay; to apportion a tax among sev- 
eral; to distribute taxation in a proportion 
founded on the proportion of burden and bene- 
fit. Allen v. McKay, 120 Cal. 332, 52 Pac. 828; 
Seymour v. Peters, 67 Mich, 415, 35 N. W. 62. 
To calculate the rate and amount of taxes. 
Flanigan v. Police Jury of Jackson Parish, 
145 La. 613, 82 So. 722, 726. 


To place a valuation upon property for the 
purpose of apportioning a tax. Bridewell v. 
Morton, 46 Ark. 73; Moss v. Hindes, 28 Vt. 
281. 


' “Assess” fs sometimes used as synonymous with 
‘levy’; Lehigh Valley R. Co. v. State Board of 
Taxes and Assessment, 101 N. J. Law, 298, 128 A, 
432, 433; Barnett v. Pension Commission of Police 
and Fire Departments of Atlantic City, 100 N. J. 
Eq. 473, 136 A. 317, 319; and is sometimes distin- 
guished therefrom; City of Portland v. Portland 
Ry. Light & Power Co., 80 Or. 271, 156 P. 1058, 1064, 


To impose a pecuniary payment upon per- 
sons or property ; to tax. People v. Priest, 169 
N. Y. 435, 62 N. E. 568; People v. Illinois Cent. 
R. Co., 273 Ill. 220, 112 N. E. 700; State ex rel. 
Asotsky v. Regan, 317 Mo. 1216, 298 S. W. 
TAT, 749, 55 A. L. R. 773. 


ASSESSED. Where the charter of a corpo- 
ration provides for the payment by it of a 
state tax, and contains a proviso that “no oth- 
er tax or impost shall be levied or assessed 
upon the said company,” the word “assessed” 
in the proviso cannot have the force and 
meaning of describing special levies for pub- 
lic improvements, but is used merely to de- 
scribe the act. of levying the tax or impost. 
New Jersey Midland R. Co. v. Jersey City, 42 
N. J. Law, 97. 


ASSESSMENT. In a general sense, “assess- 
ment” denotes the process of ascertaining 
and adjusting the shares respectively to be 
contributed by several persons towards a com- 
mon beneficial object according to the benefit 
received. i 

In Taxation 


The listing and valuation of property for 
the purpose of apportioning a tax upon it, 
either according to value alone or in propor- 
tion to benefit received. Also determining 
the share of a tax to be paid by each of many 
persons; or apportioning the entire tax to be 
levied among the different taxable persons, es- 
tablishing the proportion due from each. 
Commerce Trust Co. v. Syndicate Lot Co., 208 
“Mo. App. 261, 232 S. W. 1055, 1056; Town of 
Albertville v. Hooper, 196 Ala. 642, 72 So. 258; 
Sussex County v. Jarratt, 129 Va. 672, 106 S. 


ASSESSMENT 


B. 384, 387; Town of Auburndale v. Cline, 82 
Fla. 121, 89 So. 427, 429; Adams, ete., Co. v. 
Shelbyville, 154 Ind. 467, 57 N. E. 114, 49 L. 
R. A. 797, 77 Am. St. Rep. 484; Webb v. Bid- 
well, 15 Minn, 483 (Gil. 394); State v. Farm- 
er, 94 Tex. 232, 59 S, W. 541; Kinney v. Zim- 
pleman, 36 Tex. 582; Southern R. Co. v. Kay, 
62 8. C. 28, 839 S. E. 785; U. S. v. Erie R. Co., 
107 U. 8.1, 2 S. Ct. 83, 27 L. Ed. 385. 

Assessment, as used in juxtaposition with 
taxation in a state constitution, includes all 
the steps necessary to be taken in the legiti- 
mate exercise of the power to tax. Hurford 
v. Omaha, 4 Neb. 336. 

Assessment is also popularly used as a syn- 
onym for taxation in general, —the authori- 
tative imposition of a rate or duty to be paid. 
But in its technical signification it denotes 
only taxation for a special purpose or local 
improvement; local taxation, as distinguish- 
ed from general taxation; taxation on the 
principle of apportionment according to the 
relation between burden and benefit. 


As distinguished from other kinds of taxation, as- 
Sessments are those special and local impositions 
upon property in the immediate vicinity of munici- 
pal improvements which are necessary to pay for 
the improvement, and are laid with reference to 
the special benefit which the property is supposed 
to have derived therefrom. Hale v. Kenosha, 29 
Wis. 599. And see Ridenour v. Saffin, 1 Handy (Ohio) 
464: Roosevelt Hospital v. New York, 8 N. Y. 108, 
112; King v. Portland, 2 Or. 146; Reeves v. Wood 
County, 8 Ohio St. 338; Wood v. Brady, 68 Cal. 78, 
5 P., 623, 8 P. 599. 

Taxes are impositions for purposes of general rev- 
enue, while assessments are special and local im- 
positions upon property in the immediate vicinity 
of an improvement, for the public welfare, which 
are necessary to pay for the improvement and made 
with reference to the special benefit which such 
property derives from the expenditure. Palmer v. 
Stumph, 29 Ind. 329; Kimball v. Board of Sup’rs of 
Polk County, 190 Iowa, 783, 180 N., W. 988, 991; At- 
lantic Coast Line R. Co, v. Town of Ahoskie, 192 
N. C. 258, 134 S. ©. 653, 654. 

A special assessment is a charge in the nature 
of a tax, Imposed for the purpose of paying the cost 
of a local improvement in a municipal corporation, 
and levied only on those parcels of real property 
which, by reason of the location of such improve- 
Ment, are specially benefited by it. Village of 
Morgan Park v. Wiswall, 155 Ill. 262, 40 N. E. 611; 
Wilson v. Auburn, 27 Neb, 435, 43 N. W. 257; Raleigh 
v. Peace, 110 N. C. 32, 14 S. E. 521, 17 L R. A. 330; 
Sargent v. Tuttle, 67 Conn, 162, 34 A. 1028, 32 L, R. 
A. 822 

Assessment and tax are not synonymous, although 
occasionally so used, Orr v. Allen (D. C.) 245 F. 
486, 498. 

An assessment is doubtless a tax, but the term 
implies something more; it implies a tax of a par- 
ticular kind, predicated upon the principle of equiv- 
alents, or benefits, which are peculiar to the per- 
sons or property charged therewith, and which are 
sald to be assessed or appraised, according to the 
measure or proportion of such equivalents; where- 
as a simple tax is imposed for the purpose of sup- 
porting the government generally, without refer- 
ence to any special advantage which may be sup- 
posed to accrue to the persons taxed. Taxes must | 
be levied, without discrimination, equally upon all 
the subjects of property; whilst assessments are 
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only levied upon lands, or some other specific prop- 
erty, the subjects of the supposed benefits; to re- 
pay which the assessment is levied. Ridenour y. 
Safn, 1 Handy (Ohio) 464; In re Walker River Irr. 
Dist., 44 Nev. 321, 195 P. 327, 330. : 

There is a wide difference in law between a tax 
and an assessment. In the one case the taxes are 
assessed against the individual and become a charge 
upon his property generally. In thg other, the as- 
sessment, being for the benefits accruing to thé 
specific property, becomes a charge only upon and 
against it, and liability for the charge is confined 
to the particular property benefited. Therefore an 
assessment or “special assessment” is not embraced 
within the meaning of the word taxation, because 
the, owner of the property assessed gets back the 
amount of his assessment in the benefits received 
by his property, and therefore does not bear the 
burden of a tax, In ‘re’ Walker River Irr. Dist., 
44 Nev, 321, 195 P., 327, 330. | 

A charge or exaction levied on all the property 
within the limits of some pre-existing political unit, 
such as a municipality, and made in proportion to 
the valuation of the property, is a tax, not an as- 
sessment, though levied for purposes for which a 
local assessment might have been levied. Smith v, 
Hurlburt, 108 Or. 690, 217 P, 1093, 1099. 


in Corporations 


Installments of the money subscribed for 
shares of stock, called for from the subscrib- 
ers by the directors, from time to time as the 
company requires money, are called “assess- 
ments,” or, in England, “calls.” Water Co. 
v. Superior Court, 92 Cal. 47, 28 Pac. 54, 27 
Am. St. Rep. 91; Spangler v. Railroad Co., 21 
TIl, 278; Stewart v. Publishing Co., 1 Wash. 
‘St. 521, 20 Pac. 605. While the terms “call” 
and “assessment” are generally used synony- 
mously, the latter term applies with peculiar 
aptness to contributions above the par value 
of stock or the subscription liability of the 
stockholders; Porter v. Northern Fire & Ma- 
‘rine Ins. Co., 36 N. D. 199, 161 N. W. 1012, 
1014; whereas “call” or “installments” means 
action of the board of directors demanding 
payment of all or portion of unpaid subscrip- 
tions; Seyberth v. American Commander 
Min. & Mill. Co., 42 Idaho, 254, 245 P. 392, 395. 
It has been said, however, that the superadd- 
ed lability of stockholders to creditors, is 
not in a true sense an “assessment,” but is a 
“statutory liability.” Leach v. Arthur Sav, 
Bank, 203 Iowa, 1052, 218 N. W. 772, 773. 


Of Damages 


Fixing the amount of damages to which 
the successful party in a suit is entitled aft- 
er an interlocutory judgment has been taken. 

Assessment of damages is also the name 
given to the determination of the sum which 
a corporation proposing to take lands for a 
public use must pay in satisfaction of the dè- 
mand proved or the value taken, 


In Insurance 


An apportionment made in general average 
upon the various articles and interests at risk, 
according to their value at the time and place 
of being in safety, for contribution for. dam- 
age and. sacrifices purposely made, and ex- 
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penses incurred for escape from impending 
common peril. 2 Phil. Ins. c. xv. 

A sum specially levied in mutual benefit 
insurance upor a fixed and definite plan with- 
in the limit of the company’s or society’s fun- 
damental law of organization to pay losses, 
or losses and expenses incurred, being to a 
certain degree substantially the equivalent of 
premiums. Beaver State Merchants Mut. 
Fire Ins. Ass’n v. Smith, 97 Or. 579, 192 P. 
798, 800. 

The periodical demands made by a mutual 
insurance company, under its charter and by- 
laws, upon the makers of premium notes, are 
also denominated “assessments.” Hill v. In- 
surance Co., 129 Mich. 141, 88 N. W. 392. 


In Mining 


“Assessment” as applied to labor on mining 
claims is universally understood to mean the 
annual labor required by Rev. St. U. 5. § 2324 
(80 USCA § 28), in order to hold the right to 
the possession of the claim after a discovery 
and complete location has been made. Smith 
v. Union Oil Co., 166 Cal. 217, 135 P. 966, 969. 
See Assessment Work. 


ASSESSMENT ASSOCIATION. ‘This term, 
as defined by the Nebraska insurance laws, 
does not include an insurance company which 
requires the payment of a fixed premium in 
advance and provides benefits not in any de- 
gree dependent upon the collection of assess- 
ments from other members, and which does 


-not provide for the levying of extra assess- 


ments, if necessary. Western Life & Accident 
Co. of Colorado v. State Ins. Board of Nebras- 
ka, 101 Neb. 152, 162 N. W. 530. 


ASSESSMENT COMPANY. In life insurance. 
A company in which a death loss is met by 
levying an assessment on the surviving mem- 
bers of the association. Mutual Ben. L, Ins. 
Co. v. Marye, 85 Va. 643, 8 S. E. 481; Nation- 
al Ben. Ass’n v. Clay, 162 Ky. 409, 172 S. W. 
922, 923. 


ASSESSMENT CONTRACT. One wherein 
the payment of the benefit is in any manner 
or degree dependent on the collection of an . 
assessment levied on persons holding similar 
contracts. Folkens v. Insurance Co., 98 Mo. 
App. 480, 72 S. W. 720. 


ASSESSMENT DISTRICT. In taxation. 
Any subdivision of territory, whether the 
whole or part of any municipality, in which 
by law a separate assessment of taxable prop- 
erty is made by the officers elected or ap- 
pointed therefor. Rev. Stat. Wis, 1898, § 
1031 (St. 1931, § 70.04). 


ASSESSMENT FUND. The assessment fund 
of a mutual-benefit association is the balance 
of the assessments, less expenses, out.of which 
beneficiaries are paid. Kerr v; Ben. Ass’n, 39 
Minn. 174, 39 N. W. 312, 12 Am, St. Rep. 631. 


ASSESSMENT LABOR. These words in Act 
Feb, 12, 1903 (80 USCA § 102), providing that: 
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such labor on oll claims may be done on one 
of a group of contiguous claims refers to the 
annual labor required of the locator of a min- 
eral claim after discovery by Rev. St. § 2324 
(80 USCA § 28), and not to work before dis- 
covery. Union Oil Co. of California v. Smith, 
249 U. S. 337, 39 S. Ct. 308, 311, 63 L. Ed. 635. 
See Assessment, under the heading “In Min- 
ing.” 


ASSESSMENT LIST. The list furnished by 
the assessor to the board of equalization. Ad- 
sit v. Park, 144 La. 934, 81 So. 430, 434. 


ASSESSMENT ROLL. In taxation. The list 
or roll of taxable persons and property, com- 
pleted, verified, and deposited by the asses- 
sors, not as it appears after review and equal- 
ization. Bank v. Genoa, 28 Misc. 71, 59 N. Y. 
S. 829: Adams y. Brennan, 72 Miss. 894, 18 
So. 482. See Esmeralda County v. Mineral 
County, 37 Nev. 180, 141 P. 73. 


ASSESSMENT WORK. Under the mining 
laws of the United States, the holder of an 
unpatented mining claim on the public do- 
main is required, in order to hold his claim, 
to do labor or make improvements upon it 
to the extent of at least one hundred dollars 
in each year. Rev. St. U. S. § 2324 (80 USCA 
§ 28). This is commonly called by miners 
“doing assessment work.” 


ASSESSOR. An officer chosen or appointed 
to appraise, value, or assess property. 

The assessing power, and not merely the 
county assessor. Board of Com’rs of San 
Miguel County v. Floaten, 66 Colo, 540, 181 
P. 122. 

In Civil and Scotch Law 


Persons skilled in law, selected to advise 
the judges of the inferior courts. Bell; Dig. 
1, 22; Cod. 1, 51. 

A person learned in some particular science 
or industry, who sits with the judge on the 
trial of a cause requiring such special knowl- 
edge and gives his advice. 

In England it is the practice in admiralty 
business to call in assessors, in cases involv- 
ing questions of navigation or seamanship. 
They are called “nautical assessors” (q. v.), 
and are always Brethern of the Trinity 
House, 


ASSETS. 
In Probate Law 


Property of a decedent available for the 
payment of debts and legacies; the estate 
coming to the heir or personal representa- 
tive which is chargeable, in law or equity, 
with the obligations which such heir or rep- 
resentative is required, in his representa- 
tive capacity, to discharge. 

In an accurate and legal sense, all the per- 
sonal property of the deceased which is of a 
salable nature, and may be converted into 
ready money, is deemed assets. But the word 
is not confined to such property ; for all other 
property of the deceased, real or personal, 


ASSETS 


tangible or intangible, legal or equitable, 
which can be made available for or can be 
appropriated to payment of debts, is, in a 
large sense, assets. In re Carter’s Estate, 
118 Okl. 182, 240 P. 727, 729; Agee v. Saun- 
ders, 127 Tenn. 680, 157 S. W. 64, 65, 46 L. R. 
A. (N. S.) 788; Fremd v. Hogg, 68 Fla. 381, 67 
So. 75, 76, Ann, Cas. 1917B, 155; 1 Story, Eq. 
Jur. § 581; Marvin v. Railroad Co. (C. C.) 49 
Fed. 486; Trust Co. v. Earle, 110 U. S. 710, 
4 Sup. Ct. 231, 28 L. Ed. 301. 


In Commercial Law 


The aggregate of available property, stock 
in trade, cash, etc., belonging to a merchant 
or mercantile company. 

The word “assets,” though more generally 
used to denote everything which comes to the 
representatives of a deceased person, yet is by 
no means confined to that use, but has come to 
signify everything which can be made avail- 
able for the payment of debts, whether be- 
longing to the estate of a deceased persori or 
not. Hence we speak of the assets of a bank 
or other monied corporation, the assets of an 
insolvent debtor, and the assets of an individ- 
ual or private copartnership; and we always 
use this word when we speak of the means 
which a party has, as compared with his lia- 
bilities or debts. Stanton v. Lewis, 26 Conn. 
449; Vaiden v. Hawkins, 59 Miss. 419; Peli- 
can v., Rock Falls, 81 Wis. 428, 51 N. W. 871, 
52 N. W. 1049; Warten v. Warren, 36 R. I. 
167, 89 A. 651, 658; Lane v. Barnard, 170 N. 
Y. S. 946, 947, 103 Misc. TOT. The term “as- 
sets,” as applied to a bank, is broad enough 
to cover anything which‘is or may be avail- 
able to pay creditors; but, as usually under- 
stood, it refers to the tangible property of 
the corporation, and not to the liability of 
stockholders contingent upon insolvency. 
Hill v. Smathers, 173 N. C. 642, 92 S. E. 607, 
609. But when the individual liability of 
stockholders has been enforced by the super- 
intendent of banks, funds collected by him 
thereunder are “assets.” Bennett v. Wilkes 
County, 164 Ga. 790, 189 S. Ð. 566, 568. 

The property or effects of a bankrupt or in- 
solvent, applicable to the payment of his 
debts. 

The term “assets” includes all property of 
every kind and nature, chargeable with the 
debts of the bankrupt, that comes into the 
hands of and under the control of the as- 
signee; and the value thereof is not to be con- 
sidered a less sum than that actually realiz- 
ed out of said property, and received by the 
assignee for it.’ In re Taggert, 16 N. B. R. 
351, Fed. Cas. No. 18,725; Progressive Build- 
ing & Loan Co. v. Hall (C. ©. A.) 220 F. 45, 46. 

The term “assets,” as used in a prosecution of a 
private banker for receiving deposits while insol- 
vent, means the property of accused, real and per- 
sonal, his bills receivable, notes, obligations due 
him, of any and every character, considering the 
solvency of the makers, indorsers, and guarantors, 
and the value of the securities thereon, if any, and 
all stocks held by him as his property. Brown v. 
State, 71 Tex. Cr. R. 353, 162 S. W. 339, 36. 


` 


ASSETS 


In General 


—Assets entre mains. L. Fr. Assets in hand; 
assets in the hands of executors or adminis- 
trators, applicable for the payment of debts. 
Termes de la Ley; 2 Bl. Comm. 510; 1 Crabb, 
Real Prop. 23; Favorite v. Booher, 17 Ohio 
St. 557. 


—Assets per descent. That portion of the an- 
cestor’s estate which descends to the heir, 
and which is sufficient to charge him, as far 
as it goes, with the specialty debts of his an- 
cestors. 2 Williams, Ex’rs, 1011. 


—Equitable assets. Equitable assets are all 
assets which are chargeable with the pay- 
ment of debts or legacies in equity, and which 
do not fall under the description of legal as- 
sets. 1 Story, Eq. Jur. § 552. Those portions 


of the property which by the ordinary rules: 


of law are exempt from debts, but which the 
testator has voluntarily charged as assets, or 
which, being non-existent at law, have been 
created in equity. Adams, Eq. 254, et seq. 
They are so called because they can be reach- 
ed only by the aid and instrumentality of a 
court of equity, and because their distribu- 
tion is governed by a different rule from that 
which governs the distribution of legal assets. 
2 Fonbl. Eq. b. 4, pt. 2, c. 2, § 1, and notes; 
Story, Eq. Jur. § 552. 


—Legal assets. That portion of the assets of 
a deceased party which by law is directly lia- 
ble, in the hands of his executor or adminis- 
trator, to the payment of debts and legacies. 
1 Story, Eq. Jur. § 551. Such assets as can be 
reached in the hands of an executor or ad- 
ministrator, by a suit at law against him. 


—Personal assets. Chattels, money, and oth- 
er personal property belonging to a bankrupt, 
insolvent, or decedent estate, which go to the 
assignee or executor. 


—Quick assets. This term was used in a cor- 
poration credit statement merely to distin- 
guish liquid assets from. those permanently 
invested in the business, like real estate and 
machinery, and, included amounts charged 
against officers for return of part of salaries 
paid them in a previous year, in accordance 
with the agreement of employment. In re 
American Knit Goods Mfg. Co., 173 F. 480, 
97 ©. ©. A, 486, aff (D. C.) 155 F. 906. 


-Real assets. Lands or real estate in the 
hands of an heir, chargeable with the pay- 
ment of the debts of the ancestor. 2 BL 
Comm. 244, 302. 


ASSEVERATION. An affirmation; a positive 
assertion; a solemn declaration. This word 
is seldom, if ever, used for a declaration made 
under oath, but denotes a declaration ac- 
companied with solemnity or an appeal to 
conscience, whereas by an oath one appeals to 
God as.a witness of the truth of what. one 
says. ` 
‘ 
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ASSEWIARE. To draw or drain water from 
marsh grounds. Cowell. 


ASSIGN, v. 
tn Conveyancing 


To make or set over to another; to trans- 
fer; as to assign property, or some interest 
therein. Cowell; 2 Bl. Comm. 326; Bump v. 
Van Orsdale, 11 Barb. (N. Y.) 638; Hoag v. 
Mendenhall, 19 Minn. 336 (Gil. 289); Kramer 
v. Spradlin, 148 Ga. 805, 98 S. E. 487, 488. 
To transfer the title or ownership, as of chos- 
es in action. Burkett v. Doty, 176 Cal. 89, 167 
P. 518, 520. Insured property is not “assign- 
ed” in violation of a provision of the policy 
by giving a bill of sale as security which was 
in legal effect a chattel mortgage.’ King v. 
Hartford Fire Ins. Co. of Hartford, Conn., 
133 Minn. 322, 158 N. W. 435, Ann. Cas.. 
1918D, 861. ` 

In Practice 


To appoint, allot, select, or designate for a 
particular purpose, or duty. Thus, in Eng- 
land, justices are said to be “assigned to take 
the assises,” “assigned to hold pleas,” “as- 
signed to make gaol delivery,” “assigned to 
keep the peace,” ete. St. Westm. 2, c. 30; 
Reg. Orig. 68, 69; 3 BL Comm. 58, 59, 353; 1 
Bl. Comm. 351. 

To transfer persons, as a sheriff is said to 
assign prisoners in his custody. 

To point at, or point out; to set forth, or 
specify; to mark out or designate; as to as- 
sign errors on a writ of error; to assign 
breaches of a covenant. 2 Tidd, Pr. 1168; 
1 Tidd, 686. Where the owner of six separate 
tracts of land executed a written instrument 
whereby, in consideration of love and affec- 
tion, he divided and assigned a tract to each 
of his six children, “assigned” was used in 
the sense of dividing and pointing out. 
Dantzler v. Riley, 109 S. C. 44, 95 S. E. 182. 


ASSIGNABLE. 
transferred ; 
bill of exchange. 
§ 17. 


ASSIGNATION. 


That may be assigned or 
transferable; negotiable, as a 
Comb. 176; Story, Bills, 


In French Law 
A writ of summons. 


In Scotch Law 
A term equivalent to assignment, 


ASSIGNATION HOUSE. A bawdyhouse. 
State v. Bragg (Mo. App.) 220 S. W. 25, 26. 
See, also, People v. Arcega, 49 Oal App. 289, 
193 P. 264, 266. 


Assignatus utitur jure auctoris. An assignee 
uses the right of his principal; an assignee is 
clothed with the rights of hls principal. 
Halk. Max, 14; Broom, Max. 465, 477; 
Wing. Max. 56; 1 Exch. 32; 18 Q. B. 878. ~ 


ASSIGNAY. In Scotch law. An assignee. 
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ASSIGNEE. A person to whom an assign- 
ment igs made. Allen v. Pancoast, 20 N. J. 
Law, T4; Ely v. Com’rs, 49 Mich. 17, 12 N. 
W. 893, 18 N. W. 784. The term is commonly 
used in referenċe to personal property; but 
it is not incorrect, in some cases, to apply it 
to realty, e. g. “assignee of the reversion.” 

Assignee in fact is one to whom an assign- 
ment has been made in fact by the party hav- 
ing the right. Starkweather v. Insurance Co., 
22 Fed. Cas. 1091; Tucker v. West, 31 Ark. 
643. 

Assignee in law is one in whom the law 
vests the right; as an executor or adminis- 
trator, Idem. 

The word has a special and distinctive use 
as employed to designate one to whom, un- 
der an insolvent or bankrupt law, the whole 
estate of a debtor is transferred to be admin- 
istered for the benefit of creditors. 


In Old Law 


A person deputed or appointed by another 
to do any act, or perform any business. 
Blount. An assignee, however, was distin- 
guished from a deputy, being said to occupy 
a thing in his own right, while a deputy 
acted in right of another. Cowell. 


ASSIGNMENT. A transfer or making over to 
another of the whole of any property,.real 
or personal, in possession or in action, or of 
any estate or right therein. This definition is 
adopted in Love v, Clayton, 287 Pa. 205, 134 
A. 422; Talty v. Schoenholz, 224 Ill. App. 
158; Stannard v. Marboe, 159 Minn. 119, 198 
N. W. 127; Kramer v. Spradlin, 148 Ga, 805, 
98 S. E. 487, 488. It includes transfers of all 
kinds of property, but is ordinarily limited 
to transfers of choses in action and to rights 
in or connected with property, as distinguish- 
ed from the particular item of property. In 
re Beffa’s Estate, 54 Cal. App. 186, 201 P. 616, 
617. It is generally appropriate to the trans- 
fer of equitable interests. Kavanaugh v. Co- 
hoes Power & Light Corporation, 187 N. Y, 8. 
216, 228, 114 Misc. 590. 

A transfer by writing, 
from one by delivery. 

The transfer of the interest one has in 
lands and tenements; more particularly ap- 
plied to the unexpired residue of a term or 
estate: for life or years; Cruise, Dig. tit. 
xxxii. (Deed) e. vii, § 15; 1 Steph. Com. 507. 

The deed by which the transfer is made. 

_Comyns, Dig.; Bacon, Abr.; Humphrey v. 
Coquillard . Wagon Works, 37 Okl. 714, 182 
P. 899, 902, 49 L. R. A. (N. 8.) 600. 


The word “assigament” has a comprehensive 
meaning, and has been held to include gift of a 
debt by will. Elwood v. State Soldiers’ Compensa- 
tion Board, 117 Kan. 758, 232 P. 1049. But see Hight 
v. Sackett, 34 N. Y, 447. 


as distinguished 


A transfer of the title to a bill, note, or 
check. 


An assignment at common law differs from. an 
indorsement in that by an assignment the assignor 


ASSIGNMENT 


passed title to the assignee but did not subject him- 
self to any contractual liability, whereas an indors- . 
er, in addition to passing title, impliedly contracts 
to pay note at maturity on demand and notice on 
maker's failure to so do. Jones County Trust & Sav- 
ings Bank v. Kurt, 192 Iowa, 965, 182 N. W. 409, 418; 
Johnson v. Beickey, 64 Utah, 43, 228 P. 189, 191. 


In patent law, the transfer of the entire 
interest in a patented invention or of an un- 
divided portion of such entire interest as to 
every section of the United States. Rob. Pat. 
§ 762. It differs from grant in relation to the 
territorial area to which they relate. A grant 


‘is the transfer of the exclusive right in a spe- 


cific part of the United States. It is an ex- 
clusive sectional right. A license is a transfer 
of a less or different interest than either the 
interest in a whole patent or an undivided 
part of such whole interest or an exclusive 
sectional interest. Potter v. Holland, 4 
Blatch, 206, Fed. Cas. No. 11,829. See Little- 
field v. Perry, 21 Wall. 205, 22 L. Ed. 577. 


A license is distinguished from an assignment 
and a grant in that the latter transfers the monop- 
oly as well as the invention, while a license trans- 
fers only the invention and does not affect the mo- 
nopoly otherwise than by estopping the licensor 
from exercising his prohibitory powers in deroga- 
tion of the privileges conferred by him upon the 
licensee. Rob. Pat. § 806. See Pope Mfg. Co. v. Mfg. 
Co., 144 U. S. 248, 12 Sup. Ct. 641, 36 L. Ed. 423, 


—Assignment for benefit of creditors. An as- 
signment in trust made by insolvent and other 
debtors for the payment of their debts. These 
are usually regulated by state statutes. Bar- 
nett v. Kinney, 147 U. S. 476, 13 S. Ct. 403, 
37 L. Ed. 247; Boyum v. Jordan, 146 Minn. 
66, 178 N. W. 158, 161; Stuart v. Bloch, 39 
Okl, 556, 185 P. 1147, 1148; Woodard v. Mor- 
rissey, 115 Kan. 511, 223 P. 306, 307. The 
distinctive test between an “assignment” and 
a sale, where another creditor is to be paid 
off, is that in the former case such other cred- 
itor is to receive some of the property or its 
proceeds, and in the latter the creditor to 
whom title is passed takes for himself the 
whole property, stipulating to pay the other 
creditor out of his own means and not out of 
the property or its proceeds. Silver & Gold- 
stein v. Chapman, 163 Ga. 604, 136 S. E. 914, 
919. 


~—Assignment of dower. The act by which 
the share of a widow in her deceased hus- 
band’s real estate is ascertained and set apart 
to her. Bettis v. McNider, 187 Ala. 588, 34 
So. 813, 97 Am. St. Rep. 59; Pierce v. Wil 
liams, 3 N. J. Law, 709; Meserve v. Meserve, 
19 N. H. 240; Blood v. Blood, 23 Pick. (Mass.) 
80; Chaplin v. Simmons’ Heirs, 7 T. B. Monr. 
(Ky.) 337; Stedman v. Fortune, 5 Conn, 462. 


—Assignment of error. See Error. 


—Assignment with preferences. An assign- 
ment for the benefit of creditors, with direc- 
tions to the assignee to prefer a specified 
creditor or class of creditors, by paying their © 


ASSIGNMENT 


claims in full before the others receive any 
. dividend, or in some other manner. More 
usually termed a “preferential assignment.” 


—Foreign assignment. An assignment made 
in a foreign country, or in another state. 2 
Kent, Comm. 405, et seg. 


—General assignment. An assignment made 
for the benefit of all the assignor’s creditors, 
instead of a few only; or one which transfers 
the whole of his estate to the assignee, in- 
stead of a part only. Royer Wheel Co. v. 
Fielding, 101 N. Y. 504, 5 N. E. 431; Halsey 
v. Connell, 111 Ala. 221, 20 South. 445; Mus- 
sey v. Noyes, 26 Vt. 471, 


—Voluntary assignment. An assignment for 
the benefit of his creditors made by a debtor 
voluntarily; as distinguished from a com- 
pulsory assignment which takes place by op- 
eration of law in proceedings in bankruptcy 
or insolvency. Presumably it means an as- 
signment of a debtor’s property in trust to 
pay his debts generally, in distinction from a 
transfer of property to a particular creditor 
in payment of his demand, or to a conveyance 
by way of collateral security or mortgage. 
Dias v. Bouchaud, 10 Paige (N. Y.) 445. 


ASSIGNOR. One who makes an assignment 
of any kind; one who assigns or transfers 
property. 


ASSIGNS. Assignees; those to whom prop- 
erty shall have been transferred. Now seldom 
used except in the phrase, in deeds, “heirs, 
administrators, and assigns.” Grant v. Car- 
penter, 8 R. I. 36; Baily v. De Crespigny, 10 
Best & S. 12; Tennison v. Walker (Mo. 
Sup.) 190 S. W. 9, 12; McKee v. Elwell, 69 
Colo. 316, 194 P. 616; Whittier v. Riley, 104 
Neb. 805, 178 N. W. 762, 763; Stannard v. 
Marboe, 159 Minn. 119, 198 N. W. 127. 

The word “assigns” generally comprehends 
all those who take either immediately or 
remotely from or under the assignor, wheth- 
er by conveyance, devise, descent, or act of 
law. ‘Ferrell v. Deverick, 85 W. Ya. 1, 100 
S. E. 850, 853. 


ASSISA. In old English and Scotch law. An 
assise; a kind of jury or inquest; a writ; 
a sitting of a court; an ordinance or statute; 
a fixed or specific time, number, quantity, 
quality, price, or weight; a tribute, fine, or 
tax; areal action; the name of a writ. See 
Assise. 


ASSISA ARMORUM. Assise of arms. A stat- 
ute or ordinance requiring the keeping of 
arms for the common defense. Hale, Com. 
Law, e. 11. 


ASSISA CADERE. To fail in the assise; 
i. e., to be nonsuited. Cowell; 3 Bl Comm, 
402. 


ASSISA CADIT IN JURATUM. The assise 
falls (turns) into a Jury; hence to submit a 
<- controversy to trial by jury. 
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ASSISA CONTINUANDA. An ancient writ 
addressed to the justices of assise for the 
continuation of a cause, when certain facts 
put in issue could not have been proved in 
time by the party alleging them. Reg. Orig. 
217. 


ASSISA DE CLARENDON. The assise of 
Clarendon. A statute or ordinance passed in 
the tenth year of Henry II., by which those 
that were accused of any heinous crime, and 
not able to purge themselves, but must ab- 
jure the realm, had liberty of forty days to 
stay and try what succor they could get of 
their friends towards their sustenance in ex- 
ile. Bract. fol. 186; Co. Litt. 159a; Cowell. 


ASSISA DE FORESTA. Assise of the forest; 
a statute concerning orders to be observed 
in the royal forests. 


ASSISA DE MENSURIS. Assise of measures. 
A common rule for weights and measures, 
established throughout England by Richard 
I. in the eighth year of his reign. Hale, Com. 
Law, c. 7. 


ASSISA DE NOCUMENTO. An assise of 
nuisance; a writ to abate or redress a nui- 
sance. 


ASSISA DE UTRUM. An obsolete writ, 
which lay for the parson of a church whose 
predecessor had alienated the land and rents 
of it. 


ASSISA FRISCAE FORTIZE. Assise of fresh 
force, which see. 


ASSISA MORTIS D’ANCESTORIS. Assise of 
mort @ancestor, which see, 


ASSISA NOYVÆ DISSEYSINÆ. 
novel disseisin, which see. 


ASSISA PANIS ET GEREVISIZE. Assise of 
bread and ale, or beer. The name of a stat- 
ute passed in the fifty-first year of Henry 
III., containing regulations for the sale of 
bread and ale; sometimes called the “statute 
of bread and ale.” Co, Litt. 159b; 2 Reeve, 
Hist. Eng. Law, 56; Cowell; Bract. fol. 155. 


ASSISA PROROGANDA. An obsolete writ, 
which was directed to the judges assigned to 
take assises, to stay proceedings, by reason 
of a party to them being employed in the 
king’s business. Reg. Orig. 208. 


Assise of 


ASSISA ULTIM/E PRAESENTATIONIS. As. - 


sise of darrein presentment, (g. v). 


ASSISA VENALIUM. The assise of salable 
commodities, or of things exposed for sale. 


ASSISE, or ASSIZE. An ancient species of 
court, consisting of a certain number of men, 
usually twelve, who were summoned together 
to try a disputed cause, performing the func- 
tions of a jury, except that they gaye a ver- 
dict from their own investigation and knowl- 
edge and not upon evidence adduced, From 
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the fact that they sat together, (assideo,) they 
were called the “assise.” See Bract. 4, 1, 6; 
Co. Litt. 1535, 159b. 

A court composed of an assembly of knights 
and other substantial men, with the baron 
or justice, in a certain place, at an appointed 
time. Grand Cou. cc. 24, 25. 

The verdict or judgment of the jurors or 
recognitors of assise. 3 Bl. Comm. 57, 59. 

In ‘modern English law, the name “as- 
sises” or “assizes” is given to the court, time, 
or place where the judges of assise and nisi 
prius, who are sent by special commission 
from the crown on circuits through the king- 
dom, proceed to take indictments, and to try 
such disputed causes issuing out of the courts 
at Westminster as are then ready for trial, 
with the assistance of a jury from the par- 
ticular county; the regular sessions of the 
judges at nisi prius. 

Anything reduced to a certainty in respect 
to time, number, quantity, quality, weight, 
measure, etc. Spelman. 

An ordinance, statute, or regulation. Spel- 
man gives this meaning of the word the first 
Place among his definitions, observing that 
statutes were in England called “assises” 
down to the reign of Henry III. 

A species of writ, or real action, said to 
have been invented by Glanville, chief justice 
to Henry II., and having for its object to de- 
termine the right of possession of lands, and 
to recover the possession. 3 Bl Comm. 18, 
185. 

The whole proceedings in court upon a writ 
of assise. Co. Litt. 159b. The verdict or find- 
ing of the jury upon such a writ. 3 Bl. Comm. 
57. 


—Assise of Clarendon. See Assisa. 


—Assise of darrein presentment. A writ of 
assise which formerly lay when a man or his 
ancestors under whom he claimed presented a 
clerk to a benefice, who was instituted, and 
afterwards, upon the next avoidance, a stran- 
ger presented a clerk and thereby disturbed 
the real patron. 3 BL Comm. 245; St. 13 
Edw. I. (Westm. 2) c. 5. It has given way 
to the remedy by quare impedit. 


~Assise of fresh force. In old English prac- 
tice. A writ which lay by the usage and cus- 
tom of a city or borough, where a man was 
disseised of his lands and tenements in such 
city or borough. It was called “fresh force,” 
because it was to be sued within forty days 
after the party’s title accrued to him. Fitzh. 
Nat. Brev. 7 ©. 


—Assise. of mort d’ancestor. A real action 
which lay to recover land of' which a person 
had been deprived on the death of his ancestor 
by the abatement or intrusion of a stranger. 
8 Bl. Comm, 185; Co. Litt. 159a. It was abol- 
ished by St.3 & 4 Wm. IV. ¢. 27. 


—Assise of Northhampton. A re-enactment 
and enlargement (1176) of the Assise of Clar- 
endon. 1 Holdsw. Hist. E. L. 21, 


ASSISTANT 


—Assise of novel disseisin. A writ of assise 
which lay for the recovery of lands or tene- 
ments, where the claimant had been lately 
disseised. 


—Assise of nuisance. A writ of assise which 
lay where a nuisance had been committed to 
the complainant’s freehold; either for abate- 
ment of the nuisance or for damages, 


—Assise of the forest. A statute touching or- 
ders to be observed in the king’s forests. 
Manwood, 35. 


—Assise of utrum. A writ of assise which 
lay for a parson to recover lands which his 
predecessor had improperly allowed the 
church to be deprived of. 3 Bla. Com. 257. 
An assise for the trial of the question of 
whether land is a lay fee, or held in frank- 
almoigne. 1 Holdsw. Hist. E. L. 21. 


-Assise rents. The certain established rents 
of the freeholders and ancient copyholders 
of a manor; so called because they are as- 
sised, or made precise and certain. , 


—Grand assize. A peculiar species of trial by 
jury, introduced in the time of Henry II., giv- 
ing the tenant or defendant in a writ of right 
the alternative of a trial by battel, or by his 
peers. Abolished by 3 & 4 Wm. IV. c. 42, § 13. 
See 3 BI. Comm. 341. See Battel. 


ASSISER. An assessor; juror; an officer 
who has the care and oversight of weights 
and measures, 


ASSISORS. In Scotch law. Jurors; the 
persons who formed that kind of court which 
in Scotland was called an “assise,” for the 
purpose of inquiring into and judging divers 
civil causes, such as perambulations, cogni- 
tions, molestations, purprestures, and other 
matters; like jurors in England. Holthouse. 


ASSIST. To help; aid; succor; lend coun- 
tenance or encouragement to; participate in 
as an auxiliary. People v. Hayne, 83 Cal. 111, 
23 Pac. 1,7 L. R. A. 348, 17 Am. St. Rep, 211; 
Moss v. Peoples, 51 N. ©. 142; Comitez v. 
Parkerson (C. C.) 50 Fed. 170. To contribute 
effort in the complete accomplishment of an 
ultimate purpose intended to be effected by 
those engaged. People v. Thurman, 62 Cal. 
App. 147, 216 P. 394, 395. 


ASSISTANCE, 
OF. 


or (ASSISTANTS) COURT 
See Court of Assistants. 


ASSISTANCE, WRIT OF. See Writ of As- 
sistance. 


ASSISTANT. A deputy, agent, or employee; 
as, an assistant assessor. Burns v. Waldron, 
71 W. Va. 514, 76 S. E. 894, 895; Pryor Brown 
Transfer Co. v. Gibson, 154 Tenn. 260, 290 S. 
W. 33, 35, 51 A. L. R. 198. Being an “as- 
sistant,” as an assistant engineer, imports 
subordination to another. Carson v. Chicago, 
M. & St. P. Ry. Co., 181 Iowa, 310, 164 N. W. 


ASSISTANT | 


747. But a third assistant district attorney 
cannot be said to be a “clerk” in view of the 
difference in meaning in common speech be- 
tween “assistant” and “clerk.” Maginnis v. 
Schlottman, 271 Pa. 305, 114 A. 782, 783. 

An “assistant,” meaning one who assists, 
a helper, may be distinguished from a “dep- 
uty,” being one appointed to substitute for 
another with power to act for him in his name 
or behalf. Saxby v. Sonnemann, 318 IlI 600, 
149 N. E. 526, 528. 


ASSISTANT JUDGE. A judge of the English 
court of general or quarter sessions in Mid- 
dlesex. He differs from the other justices in 
being a barrister of ten years’ standing, and 
in being salaried. St. 7 & 8 Vict. c. 71; 22 & 
23 Vict. c. 4; Pritch. Quar. Sess. 31. 


ASSISTANT TEACHER. An “assistant 
teacher,” meaning a classroom teacher of a 
subject, is not a “laboratory assistant,” mean- 
ing a helper of a teacher who Goes no teach- 
ing. People ex rel. Becker v. Board of Educa- 
tion of City of New York (Sup.) 162 N. Y. 8. 
648, 648. 


ASSISUS. Rented or farmed out for a speci- 
fied: assise; that is, a payment of a certain 
assessed rent in money or provisions. 


ASSITHMENT. Weregild (g. v.) or compensa- 
tion by a pecuniary mulct. Cowell. 


ASSIZE. In the practice of the criminal 
courts of Scotland, the fifteen men who de- 
cide on the conviction or acquittal of an ac- 
cused person are called the “assize,” though 
in popular language, and even in statutes, 
they are called the “jury.” Wharton. See 
Assise. 


ASSIZES. Sessions of the justices or com 
missioners of assize. ‘These assizes are held 
twice in each year in each of the various 
shires of England, with some exceptions, for 
the trial of matters of fact in issue in both 
civil and criminal cases, They still retain 
the ancient name in popular language, though 
the commission of assize is no longer issued. 
See Assise. 


ASSIZES DE JERUSALEM. A code of feu- 
dal jurisprudence prepared by an assembly 
of barons and lords A. D. 1099, after the 
conquest of Jerusalem. It was compiled prin- 
cipally from the laws and customs of France. 


ASSOCIATE. A partner in interest. 

An officer in each of the English courts of 
common law, appointed by the chief judge of 
the court, and holding his office during good 
behavior, whose duties were to superintend 
the entry of causes, to attend the sittings of 
nisi prius, and there receive and enter ver- 
dicts, and to draw up the posteas and any 
orders of nist prius. The associates are now 
officers of the Supreme Court of Judicature, 
and are styled: “Masters of the Supreme 
Court.” Wharton. - “ p 
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A person associated with the judges and 
clerk of assise in the commission of general 
jail delivery. Mozley & Whitley. 

The term is frequently used of the judges 
of appellate courts, other than the presiding 
judge or chief justice. 


ASSOCIATES IN OFFICE. “Associates in 
office” are those who are united in action; 
who have a common purpose; who share 
the responsibility or authority and among 
whom is reasonable equality; those who are 
authorized by law to perform the duties joint- 
ly or as a body. Barton v. Alexander, 27 
Idaho, 286. 148 P, 471, 474, Ann. Cas. 1917D, 
729, 


ASSOCIATION. The act of a number of per- 
sons in uniting together for some special pur- 
pose or business. The persons so joining. 
It is a word of vague meaning used to indi- 
eate a collection of persons who have joined 
together for a certain object. Ruse v. Wil- 
liams, 14 Ariz. 445, 180 P. 887, 888, 45 L. R. 
A. (N. 8.) 923; Van Pelt v. Hilliard, 75 Fla. 
792, 78 So. 693, 695, L. R. A. 1918E, 639; U. 
S. v. Martindale (D. C.) 146 F; 280, 284. 

An unincorporated society; a body of per- 
sons united and acting together without a 
charter, but upon the methods and forms 
used by incorporated bodies for the prosecu- 
tion of some common enterprise. Allen v. 
Stevens, 33 App. Div. 485, 54 N. Y. Supp. 23; 
State v. Steele, 37 Minn. 428, 34 N. W. 908; 
Mills v. State, 23 Tex. 303; Laycock v. State, 
136 Ind. 217, 36 N. E. 137; Hecht v, Malley, 
265 U. S. 144, 157, 44 S. Ct. 462, 467, 68 L. 
Ed. 949. It is not a legal entity separate 
from the persons who compose it. Meinhart 
v. Contresta (Sup.) 194 N: Y. S. 593, 594. 

A “confederacy or union for particular pur- 
poses, good or ill. Johnson’s Dict. In that 
sense it [the term “association”] is a generic 
term and may indifferently comprehend a 
voluntary confederacy, which is a partnership 
dissoluble by the persons who formed it, or a 
corporate confederacy, deriving its existence 
from a confederacy, and dissoluble only by 
the law.” Thomas v. Dakin, 22 Wend. (N. 
Y.) 9, 104. See, also, In re Graves’ Estate, 
171 N. Y. 40, 63 N. E. 787, 789; St. John’s 
Military Academy v. Edwards, 143 Wis. 51, 
128 N. W. 113, 114, 189 Am. St. Rep. 1122; 
U. S. v. Munday, 222 U. 8. 175, 32 S. Ct. 53, 
56, 56 L. Ed. 149; State ex rel. Mullan v. 
Syndicate Land Co., 142 Iowa, 22, 120 N. W. 
327, 329: Campbell v. Floyd, 153 Pa. 84, 25 
A. 1083, 1086. 

The word “association” means a body of 
persons invested with some, yet not full, cor- 
porate rights and powers, but will not include 
the state. State v. Taylor, 7 8. D. 533, 64 
N. W. 548. 

The word may be synonymous with “com- 
pany.” Lee Mut. Fire Ins. Co. v. State, 60 
Miss. 395, 396. 

“Association” and “gociety” are ‘convertible 
terms. New York County Medical Ass'n v: 


159 


City of New York, 65 N. Y. S. 581, $82 Misc. 
116; Sovereign Camp, W. O. W. v. Downer 
(Tex. Civ. App.) 241 S. W. 228, 229; Kribs v. 
United Order of Foresters, 191 Mo, App. 524, 
177 S. W. 766, 769. 

“Association” has been held to include a 
common-law or Massachusetts trust. State 
v. Hinkle, 126 Wash. 581, 219 P. 41, 43; 
Crocker v. Malley (C. C. A.) 250 F. 817, 820; 
Burke-Waggoner Oil Ass’n v. Hopkins, 269 
U. S. 110, 46 S. Ct. 48, 49, 70 L. Ed. 188. Al- 
so a trade union or labor organization. Dowd 
v. United Man Workers of America (©. ©. A.) 
235 F. 1, 4; Cohn v. People, 149 Ill. 486, 37 
N. E. 60, 62, 23 L. R. A. 821, 41 Am. St. Rep. 
304; Tracy v. Banker, 170 Mass. 266, 49 N. 
E; 308, 39 L. R. A. 508, 


In English Law 


A writ directing certain persons (usually 
the clerk and his subordinate officers) to asso- 
ciate themselves with the justices and ser- 
geants for the purpose of taking the assizes. 
3 Bla. Comm, 59. 


Articles of Association 
See Articles. 


National Banking Associations 


The statutory title of corporations organ- 
ized for the purpose of carrying on the busi- 
ness of banking under the laws of the United 
States. Rev. St. U. S. § 5133 (12 USCA § 21). 


ASSOCIE EN NOM. In French law. In a 
société en commandité an associé en nom is 
one who is liable for the engagements of the 
undertaking to the whole extent of his prop- 
erty. This expression arises from the fact 
that the names of the associés so liable figure 
in the firm-name or form part of the société 
en nom collectif. Arg. Fr. Merc. Law, 546. 


ASSOIL. (Spelled also assoile, absoile, as- 
soilyie.) To absolve; acquit; to set free; to 
deliver from excommunication. St. 1 Hen. 
IV. a 7; Cowell. 


ASSOILZIE. In Scotch law. To acquit the 
defendant in an action; to find a criminal 
not guilty. 


ASSUME. To pretend. To undertake; en- 
gage; promise, 1 Ld. Raym. 122; 4 Coke, 
92; Hopkins v. Erskine, 118 Me. 276, 107 A. 
829, 830. To take to or upon one’s self. 
Springer v. De Wolf, 194 Ill. 218, 62 N. E. 542, 
56 L. R. A. 465, 88 Am. St. Rep. 155; Anicker 
v. Doyle, 84 Ol. 62, 202 P. 281, 284. A con- 
tract to “assume” an interest-bearing debt 
means the taking over of the liability for in- 
terest as well as principal. Commonwealth 
of Virginia v. State of West Virginia, 238 U. 
S. 202, 35 S. Ct. 795, 808, 59 L, Ed. 1272. 


ASSUMED RISK. 


ASSUMPSIT. Lat. He undertook; he prom- 
ised.. A promise or engagement by which one 


See Assumption of Risk. 


ASSUMPTION 


person assumes or undertakes to do some act 
or pay something to another. It may be ei- 
ther oral or in writing, but is not under seal. 
It is express if the promisor puts his engage- 
ment in distinct and definite language; it is 
implied where the law infers a promise 
(though no formal one has passed) from the 
conduct of the party or the circumstances of 
the case. Willenborg v. Illinois Cent, R. Co., 
11 Ill. App. 302. 


In Practice 


A form of action which lies for the recov- 
ery of damages for the non-performance of a 
parol or simple contract; or a contract that 
is neither of record nor under seal. 7 Term, 
851; Ballard v. Walker, 3 Johns. Cas, (N. 
Y.) 60. 

The ordinary division of this action is in- 
to (1) common or indebitatus assumpsit, 
brought for the most part on an implied 
promise; and (2) special asswmpsit, founded 
on an express promise. Steph. Pl. 11,13. See 
Special Assumpsit; General Assumpsit. 

The action of assumpsit differs from tres- 
pass and trover, which are founded on a tort, 
not upon a contract; from covenant and 
debt, which are appropriate where the ground 
of recovery is a sealed instrument, or special 
obligation to pay a fixed sum; and from 
replevin, which seeks the recovery of specific 
property, if attainable, rather than of dam- 
ages. 


Special Assumpsit 


An action of assumpsit is so called where 
the declaration sets out the precise language 
or effect of a special contract, which forms 
the ground of action; 1t is distinguished from 
a general assumpsit, in which the technical 
claim is for a debt alleged to grow out of the 
contract, not the agreement itself. An action 
brought on a promise or contract implied in 
law that the defendant, in equity and in good 
conscience, is bound to pay plaintiff the con- 
sideration of a benefit conferred. Ruse v. 
Williams, 14 Ariz. 445, 130 P. 887, 888, 45 L. 
R. A. (N. S.) 923. 


ASSUMPTION. The act of conceding or tak- 
ing for granted. Gordon v. Schellhorn, 95 
N. J. Eq. 568, 123 A. 549, 552. The term is 
substantially synonymous with “inference,” 
“probability,” and “presumption.” Ohio Bldg. 
Safety Vault Co. v. Industrial Board of Il- 
linois, 277 Ill. 96, 115 N. E. 149, 154. 

The act or agreement of assuming or tak- 
ing upon one’s self; the undertaking or adop- 
tion of a debt or obligation primarily resting 
upon another, as where the purchaser of real 
estate “assumes” a mortgage resting upon it, 
in which case he adopts the mortgage debt as 
his own and becomes personally liable for its 
payment. Eggleston v. Morrison, 84 Ill. App. 
631; Locke v. Homer, 181 Mass. 98, 41 Am. 
Rep. 199; Springer v. De Wolf, 194 Ill. 218, 
62 N. E. 542, 56 L. R. A. 465, 88 Am. St. Rep. 


ASSUMPTION 


155; Lenz v. Railroad Co., 111 Wis. 198, 86 
N. W. 607. 

The difference between the purchaser of 
land assuming a mortgage on it and simply 
buying subject to the mortgage, is that in the 
former case he makes himself personally li- 
able for the payment of the mortgage debt, 
while in the latter case he does not. Han- 
cock v. Fleming, 103 Ind. 533, 3 N. E. 254; 
Braman v. Dowse, 12 Cush. (Mass.) 227. 
When he takes the conveyance subject to the 
mortgage, he is bound only to the extent of 
the property. Brichetto v. Raney, 76 Cal. 
App. 232, 245 P. 235, 241. 

Where one “assumes” a lease, he takes to 
himself the obligations, contracts, agree- 
ments, and benefits to which the other con- 
tracting party was entitled under the terms 
of the lease. Cincinnati, ete., R. Co. v. In- 
diana, etc., R. Co., 44 Ohio St. 287, 314, 7 N. 
E. 152. 


ASSUMPTION OF RISK. A term or condi- 
tion in a contract of employment, either ex- 
press or implied from the circumstances of 
the employment, by’ which the employee 
agrees that dangers of injury ordinarily or 
obviously incident to the discharge of his 
duty in the particular employment shall be at 
his own risk. Narramore v. Railway Co., 96 
TF. 801, 37 C. C. A. 499, 48 L. R. A. 68; Faulk- 
ner v. Mining Co., 23 Utah, 437, 66 P. 799; 
Railroad Co. v. Tuohey, 67 Ark. 209, 54 S. W. 
577, 77 Am, St. Rep. 109; Bodie v. Railway 
Co., 61 S. C. 468, 39 S. E. 715; Martin v. Rail- 
road Co., 118 Iowa, 148, 91 N. W. 1034, 59 L. 
R. A. 698, 96 Am. St. Rep. 371; Biskup v. Hoff- 
man, 220 Mo. App. 542, 287 S. W. 865, 869; 
Alko-Nak Coal Co. v. Barton, 88 OKI. 212, 212 
P. 591, 594; Hennessy v. Ginsberg, 46 N. D. 
229, 180 N. W. 796, 800; Schuh v. R. H. Her- 
ron Co., 177 Cal. 13, 169 P. 682, 684; Galves- 
ton, H. & H. R. Co, v. Hodnett, 106 Tex. 190, 
163 S. W. 13, 15; Carleton v. E. & T. Fair- 
banks & Co., 88 Vt. 587, 93 A. 462, 465. It has 
reference to dangers that are normally and 
necessarily incident to the occupation, which 
are deemed to be assumed by workmen of ma- 
ture years, whether they are actually aware 
of them or not. Chesapeake, & O. Ry. Co. v. 
Cochran (C. C. A.) 22 F.(2d) 22, 25. It is 
founded upon the knowledge of the servant, 
either actual or constructive, as to the haz- 
ards to be encountered and his consent to take 
the chance of danger. Schuppenies v. Oregon 
Short Line R. Co., 38 Idaho, 672, 225 P. 501, 
505. But it does not include the risks from 
the negligence of the master, or the gross neg- 
ligence of his superior servant. Burton Const. 
Co. v. Metcalfe, 162 Ky. 366, 172 S. W. 698, 
702; Frederick Cotton Oil & Mfg. Co. v. 
Traver, 36 Oki. 717, 129 P. 747, 748. The 
term is rightly applicable only to master and 
servant cases and is a result of a contract. of 
hiring. City of Linton v. Maddox, 130 N. E, 
810, 812, 75 Ind. App. 449.. ‘Contributory 
negligence” is. not synonymous: with assump- 
tion of risk.. Dolese Bros. Co.. y, Kahl (CG. O. 
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A.) 203 F. 627, 630. “Assumed risk” Is found- 
ed upon the knowledge of the employee, either 
actual or constructive, of the risks te be en- 
countered, and his consent to take the chance 
of injury therefrom. Contributory negligence 
implies misconduct, the doing of an impru- 
dent act by the injured party, or his derelic- 
tion in failing to take proper precaution for 
his personal safety. The doctrine of assum- 
ed risk is founded upon contract, while con- 
tributory negligence is solely matter of con- 
duct. Cobia v. Atlantic Coast Line R. Co., 
188 N. C. 487, 125 S. E. 18, 21; Gulf, C. & 8. F. 
Ry. Co. v. Cooper (Tex. Civ. App.) 191 S. W. 
579, 582; Chesapeake & O. Ry. Co. v. De At- 
ley, 159 Ky. 687, 167 S. W. 933, 935; Barkey 
v. Kansas City, M. & O. Ry. Co., 88 Kan. 767, 
129 P. 1151, 1156, 48 L. R. A. (N. S.) 1121; 
Wheeler v. Tyler, 129 Minn, 206, 152 N. W. 
137. 


ASSUMPTION OF SKILL. The doctrine 
known as the “assumption of skill” on the 
part of the master sometimes makes the 
knowledge implied against the master rela- 
tive to the safety of the place of work, and 
the nature, constituents, and general char- 
acteristics of the things used in the business, 
superior to that implied against the servant, 
especially where the servant is inexperienced. 
Burton v. Wadley Southern Ry. Co., 25 Ga. 
App. 380, 103 S. E. 881; Hines v. Little, 26 
Ga. App. 186, 105 S. E. 618. 


ASSURANCE. 
In Conveyancing 


A deed or instrument of conveyance. The 
legal evidences of the transfer of property 
are in England called the “common assur- 
ances” of the kingdom, whereby every man’s 
estate is assured to him, and all controversies, 
doubts, and difficulties are either prevented 
or removed. 2 Bl. Comm. 294. State v. Far- 
rand, 8 N. J. Law, 335. 


In Commercial Law 


A pledge, guaranty, or surety. National 
Watch Co. v. Weiss, 163 N. Y. S. 46, 47, 98 
Misc. 458. Compare Gallagher v. Montpelier 
& Wells River R. R., 100 Vt. 299, 187 A. 207, 
209, 52 A. L. R. 744, as to “assurance of safe- 
ty” arising from presence of gates and auto- 
matic bell at railroad crossing. 

A making secure; insurance. The term was 
formerly of very frequent use in the modern 
sense of insurance, particularly in English 
maritime law, and still appears in the poli- 
cies of some companies, but is otherwise sel- 
dom scen of late years. There seems to be a 
tendency, however, to use assurance for the 
contracts of life insurance companies, and in- 
surance for risks upon property. 


ASSURANCE, FURTHER, COVENANT FOR. 
See Covenant for Further Assurance. 


ASSURE. To make certain and put beyond 
doubt. Armour & Co. v. New York; N. H. & 
ER. Co; 41 R. I. 361, 103A. 1031, 1033, . 
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ASSURED. A person who has been Insured 
by some insurance company, or underwriter, 
against losses or perils mentioned in the poli- 
ey of insurance. Brockway v. Insurance Co. 
(C. C.) 29 Fed. 766; Sanford v. Insurance Co., 
12 Cush. (Mass.) 548. 

The person for whose benefit the policy is 
issued and to, whom the loss is payable, not 
necessarily the person on whose life or prop- 
erty the policy is written. Thus where a wife 
insures her husband’s life for her own benefit 
and he has no interest in the policy, she is 
the “assured” and he the “insured.” Hogle 
v, Insurance Co., 6 Rob. (N. Y.) 570; Ferdon 
v. Canfield, 104 N. Y. 143, 10 N. E. 146; In- 
surance Co. v. Luchs, 108 U. S. 498, 2 Sup. Ct. 
949, 27 L. Ed. 800. But ordinarily the two 
words are synonymous. Thompson v. North- 
western Mut. Life Ins. Co., 161 Iowa, 446, 143 
N. W. 518. 


ASSURER. An insurer against certain perils 
and dangers; an underwriter ; an indemnifier. 


ASSYTHEMENT. In Scotch law. Damages 
awarded to the relative of a murdered per- 
son from the guilty party, who has not been 
convicted and punished. Paters. Comp. 


ASTIPULATION. A mutual agreement, as- 
sent, and consent between parties ; also a wit- 
ness or record. 


ASTITRARIUS HÆRES. An heir apparent 
who has been placed, by conveyance, in pos- 
session of his ancestor’s estate during such 
ancestor’s life-time. Co. Litt. 8. 


ASTITUTION. 


ASTRARIUS. In old English law. A house- 
holder; belonging to the house; a person in 
actual possession of a house. 


ASTRARIUS HAERES. Where the ancestor 
by conveyance hath set his heir apparent and 
his family in a house in his lifetime. Cun- 
ningham, L. Dict. 


ASTRER. In old English law. A household- 
er, or occupant of a house or hearth. 


An arraignment (q. ¥.). 


ASTRICT. In Scotch law. To assign to a 
particular mill. 


ASTRICTION TO A MILL. A servitude by 
which grain growing on certain lands or 
brought within them must be carried to a cer- 
tain mill to be ground, a certain multure or 
price being paid for the same. Jacob. 


ASTRIHILTET. In Saxon law. A penalty 
for a wrong done by one in the king’s peace, 
The offender was to replace the damage two- 
fold. Spelman. 


ASTRUM. A house, or place of habitation. 
Bract. fol. 267b; Cowell. 


ASYLUM. A sanctuary, or place of refuge 
and protection, where criminals and debtors 
found shelter, and from which they could not 
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be taken without sacrilege. State v. Bacon, 6 
Neb. 291; Cromie v. Institution of Mercy, 3 
Bush (Ky.) 391, 

Shelter; refuge; protection from the hand 
of justice. The word includes not only place, 
but also shelter, security, protection; and 
a fugitive from justice, who has commit- 
ted a crime in a foreign country, “seeks an 
asylum” at all‘times when he claims the 
use óf the territories of the United States. 
In re De Giacomo, 12 Blatchf. 395, Fed. Cas. 
No. 3,747. Every sovereign state has the 
right to offer an asylum to fugitives from 
other countries, but there is no corresponding 
right on the part of the alien to claim asylum. 
In recent years this right of asylum has been 
voluntarily limited by most states by treaties 
providing for the extradition (g. v.) of fugi- 
tive criminals. 

In time of war, a place of refuge in neutral 
territory for belligerent war-ships. 

An institution for the protection and re- 
lief of unfortunates, as asylums for the poor, 
for the deaf and dumb, or for the insane. 
Lawrence v. Leidigh, 58 Kan. 594, 50 Pae. 600, 
62 Am. St. Rep. 631. The term may also in- 
clude a hospital constructed and maintained 
by the United States government for the 
treatment of soldiers and ex-soldiers. Kemp 
v. Heebner, 77 Colo. 177, 234 P. 1068, 1069. 


AT. A term of considerable elasticity of 
meaning, and somewhat indefinite. As used 
to fix a time, it does not necessarily mean eo 
instante or the identical time named, or even 
a fixed definite moment. Barnett v. Strain, 
151 Ga. 553, 107 S. E. 530, 532. Under a stat- 
ute making admissible evidence of other sales 
of intoxicating liquor “at the same time,” “at” 
means the very day charged, People v. Focht- 
man, 226 Mich. 58, 197 N. W. 166, 169, and 
may likewise in other cases mean on the same 
day, Perry v. Gross, 172 Cal. 468, 156 P., 10381, 
1032. But “at?” may often express simply 
nearness: and proximity, and consequently 
may denote a reasonable time. Childers v. 
Brown, 81 Or. 1, 158 P. 166, 168, Ann. Cas. 
1918B, 170; Gregory v. Standard Oil Co. of 
Louisiana, 151 La. 228, 91 So. 717, 719 

The words “at any time” are often taken 
to mean merely within a reasonable time. 
Hawkins v. Duvall, 177 N. Y. S. 584, 586, 108 
Mise. 333; Terry v. Crosswy (Tex. Civ. App.) 
264 S. W. 718, 720; City of Erie v. Pennsyl- 
vania R. Co., 246 Pa. 288, 92 A. 192, 193. 

Primarily, “at” means “near” or “near to,” 
and involves the idea of proximity. Chesa- 
peake & O. Ry. Co. v. Hill, 215 Ky. 222, 284 
S. W. 1047, 1048, 48 A. L. R. 327; Abernathy 
v. Peterson, 38 Idaho, 727, 225 P. 132, 133; 
Fenolio v. Sebastian Bridge Dist., 133 Ark. 
380, 200 S. W. 501, 504; Goninon v. Lee, 119 
Wash. 471, 206 P. 2,4. “At” a village or city 
may mean “near.” Howell v. State, 164 Ga. 
204, 188 S. E. 206, 209; Board of Trustees 
of Albany College v. Monteith, 64 Or. 356, 
130 P. 633, 686. But a statute fixing compen- 
sation for the loss of a leg “at or above the 
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knee” has reference to the exact location of 
the knee, not near to it or below it. Cone v. 
Texas Employers’ Ins. Ass’n (Tex. Civ. App.) 
251 S. W. 262, 264. 

Depending on the context, “at” may be 
equivalent to “in”; Feore v. Trammel, 212 
Ala. 325, 102 So. 529, 531; Millikan v. Se- 
curity Trust Co., 187 Ind. 807, 118 N. ©. 568, 
569 (contra: Fayette County ‘Board of Educa- 
tion v. Tompkins, 212 Ky. 751, 280 S. W. 114, 
116); “toward”; State v. Cunningham, 107 
Miss. 140, 65 So, 115, 117, 51 L. R. A. (N. S.) 
1179; “after”; Davis v. Godart, 131 Minn. 
221, 154 N. W. 1091, 1092; Ex parte Szumrak 
(D. ©.) 278 F. 803, 810; “not later than”; 
Smith v. Jacksonville Oil Mill Co., 21 Ga. 
App. 879, 9% S. E. 900, 901; or to the words 
on, by, about, under, over, through, from, 
to, ete. 


AT ARM’S LENGTH. Beyond the reach of 
personal influence or control. Parties are said 
to deal “at arm’s length” when each stands 
upon the strict. letter of his rights, and con- 
ducts the business in a formal manner, with- 
out trusting to the other’s fairness or in- 
tegrity, and without being subject to the oth- 
er’s control or overmastering influence. 


AT BAR. Before the court. “The case at 


bar,” ete. Dyer, 31. 


AT ISSUE. Whenever the parties come to a 
point in the pleadings which is affirmed on one 
side and denied on the other, they are said to 
be at an issue.. Willard v. Zehr, 215 Ill. 154, 
74 N. E. 107, 108. 


AT. LARGE. Not limited to any particular 
place, district, person, matter, or question ; 
open to. discussion or controversy; not pre- 
eluded. Free; unrestrained; not under cor- 
poral control ; as a ferocious animal so free 
from restraint as to be liable to do mischief. 
Fully; in detail; in an extended form. A 
congressman at large is one who is elected 
by the electors of an entire state. 


AT ‘LAW. According to law; by, for, or in 
law; particularly in distinction from that 
which is done in or according to equity; or 
in titles such as sergeant at law, barrister at 
law, attorney or counsellor at law. See 
Tooker v. Nichols, 116 N. C. 157, 21 8. E, 
208. 


AT ONCE. :In contracts of various kinds the 
phrase “at once” is construed as synonymous 
with “immediately” and “forthwith,” where 
the .subject-matter is the giving of notice. 
The use of. such term does not ordinarily call 
for instantaneous.action, but rather that no- 
tice shall -he given within such time as is rea- 
sonable in view of the circumstances. Na- 
tional Live Stock Ins, Co. v, Simmons, 62 Ind. 
App. 15, 111 N. E. 18,19; Empire State Surety 
Co. v. Northwest Lumber Co. (C. C. A.) 208 
F. 417, 420: Likewise, contracts or statutes 
requiring the performance of a particular act 
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“at once” are usually held to mean simply 
within a reasonable time. Wichita Mill & 
Elevator Co. v. Liberal Elevator Co. (C. ©: 
A.) 243 F. 99, 102; Rouleau v. Continental 
Life Ins. & Inv. Co., 45 Utah, 234, 144 P. 1096, 
1099; Dixon v. U. S. Fidelity & Guaranty Co. 
(Tex, Civ. App.) 293 S. W. 291, 294; State ex 
rel. Conway v. Nolte (Mo. App.) 218 S. W. 
862; Arizona Power Co. v. State, 19%- Ariz. 
114, 166 P. 275, 277. An order to “ship at 
once” was held to mean “with all reasonable 
haste consistent with fair business activity.” 
Grays Harbor Commercial Co. v. Yakima Val- 
ley Producers’ Ass’n, 130 Wash. 567, 228 P. 
600, 601. As to other sale contracts requiring 
shipment “at once,” see Lawson v. Hobbs, 120 
Va. 690, 91 S. E. 750, 752; B. A. Collins & 
Co. v. Gus Blass Co., 154 Ark. 244, 242 S. 
W. 70; Gladney Milling Co. v. Dement (Tex. 
Civ. App.) 230 5. W. 1088, 1040; Christenson 
v. Gorton-Pew Fisheries Co. (C. C. A.) 8 F.(2d) 
689, 691. As to sales involving warranties, 
see Monroe & Monroe v. Cowne, 133 Va. 181, 
112 S. BE. 848, 855; Wood, Stubbs & Co, v. 
Kaufmann, 233 Ill, App. 188, 142. 


AT SEA. Out of the limits of any port or 
harbor on the sea-coast. The Harriet, 1 
Story, 251, Fed. Cas. No. 6,099. See Wales 
v. Insurance Co., 8 Allen (Mass.) 380; Hub- 
bard v. Hubbard, 8 N. Y. 199; Ex parte 
Thompson, 4 Bradf. Sur. (N. Y.) 158; Hut- 
ton v. Insurance Co., 7 Hill (N. X.) 325; 
Bowen v. Insurance Co., 20 Pick. (Mass.) 276, 
32 Am. Dec. 213; U. S. v. Symonds, 120 U. 
S. 46, 7 Sup. Ct. 411, 30 L., Ed. 557; U. S. 
v. Barnette, 165 U. S. 174; 17 Sup. Ct. 286, 
41 L. Ed. 675. 


ATAMITA. In the civil law. A great-great- 
great-grandfather’s sister. ` 
ATAVIA. In the civil law. A great-grand- 
mother’s grandmother. 


ATAVUNCULUS. The brother of a great- 
grandfather’s grandmother, or a great-great- 
great-grandfather’s brother. 


ATAVUS. The male ascendant in the fifth 
degree. The great-grandfather’s or great- 
grandmother’s grandfather; a fourth grand- 
father. The ascending line of lineal ancestry 
runs thus; Pater, Avus, Proavus, Abavus, 
Atavus, Tritavus. The seventh generation in 
the ascending scale will be Tritavi-pater, and 
the next above it Proavi-atavus. 


ATHA. (Spelled also Atta, Athe, Atte.) In 
Saxon law. An oath; the power or privilege 
of exacting and administering an oath. Spel- 
man. 


ATHEIST. One who does not believe in the 
existence of a God. Gibson v. Insurance Co., 

37 N. Y. 584; Thurston v. Whitney, 2 Cush. 
(Mass.) 110; Com. v. Hills, 10 Cush. (Mass) 
580. 
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ATIA. 
Atia, 


Hatred or ill-will, See De Odlo et 


ATILIUM. The tackle or rigging of a ship; 
the harness or tackle of a plow. Spelman. 


ATMATERTERA. A great-grandfather’s 
grandmother’s sister, (atavie soror;) called 
by Bracton “etmatertera magna.” Bract. fol. 
68b. 


ATOMIZED. In ordinary use, “atomized” 
refers to the effect upon the form of liquids 
which have been projected by a blast of air, 
gas, or steam, breaking them up into very 
small particles, Graphic Arts Co. v. Photo- 
Chromotype Engraving Co. (C. C. A.) 231 F. 
146, 155. 


ATPATRUUS. The brother of a great- 
grandfather’s grandfather. 
ATRAVESADOS. In maritime law. A 


Spanish term signifying athwart, at right 
angles, or abeam; sometimes used as de- 
scriptive of the position of a vessel which is 
“lying to.” The Hugo (D. C.) 57 Fed. 403, 
410. 


ATROCIOUS ASSAULT AND BATTERY. 
An assault by maiming and wounding. State 
v. Staw, 97 N. J. Law, 349, 116 A. 425. 


ATROCITY. A word implying conduct that 
Is outrageously or wantonly wicked, criminal, 
vile, cruel; extremely horrible and shocking. 
State v. Wyman, 56 Mont. 600, 186 P. 1, 3. 


ATTACH. To take or apprehend by com- 
mandment of a writ or precept. Buckeye 
Pipe-Line Co. v. Fee, 62 Ohio St. 348, 37 N. 
D. 446, 78 Am. St. Rep. 743. 


It differs from arrest, because it takes not only 
the body, but sometimes the goods, whereas an ar- 
rest is only against the person; besides, he who 
attaches keeps the party attached in order to pro- 
duce him in court on the day named, but he who 
arrests lodges the person arrested in the custody of 
a higher power, to be forthwith disposed of. Fleta, 
lib. 5, ©. 24. See Attachment. 


In a broad sense, “attach” indicates any 
seizure of property for the purposé of bring- 
ing it within the custody of the court, and is 
not limited to ‘a seizure on mesne process. 
In re Safady Bros. (D. C.) 228 F. 538, 540; 
In re Clark (D. C.) 11 F.(2d) 540, 541. ~ 


ATTACHE. A person attached to’ an em- 
bassy, to the suite of an ambassador, or to a 
foreign legation. Hence, one connected with 
an office, ¢. g., a public office. Noel v. Lewis, 
35 Cal. App. 658, 170 P. 857, 859. 


ATTACHED. A term describing the physical 
union of two otherwise independent struc- 
tures or objects, or the relation between two 
parts of a single structure, each having its 
own function. National Brake & Electric Co. 
v. Christensen (C. C. A.) 229 F. 564, 570. As 
applied to buildings, the term is often synon- 
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ymous with “annexed.” Williams Mfg. Co, v. 
Insurance Co. of North America, 98 Vt. 161, 
106 A. 657, 659. For cases involving chattels 
attached (or not attached) to realty, see In 
re Banos (D. C.) 8 F.(2d) 95, 96; Cutler Mail 
Chute Co. v. Crawford, 167 App. Div. 246, 152 
N. Y. S. 750, 752; Cohoes Iron Foundry & 
Machine Co. v. Glavin, 190 App. Div. 87, 179 
N. Y. S. 357, 358. ` 


The word “attached,” in an affidavit of service of 
a notice, used to designate a notice appearing on 
the reverse side of the affidavit, is improper. Wood 
v. Yearous, 159 Iowa, 211, 140 N. W. 362, 364. ' 


ATTACHIAMENTA. L. Lat. Attachment. 


ATTACHIAMENTA BONORUM. A distress 
formerly taken upon goods and chattels, by 
the legal attachiators or bailiffs, as security 
to answer an action for personal estate or 
debt. 


ATTACHIAMENTA DE PLACITUS CO- 
RONAE. Attachment of pleas of the crown. 
Jewison v. Dyson, 9 Mees. & W. 544. 


ATTACHIAMENTA DE SPINIS ET BOSCIS. 
A privilege granted to the officers of a forest 
to take to their own use thorns, brush, and. 
windfalls, within their precinets. Kenn. Par, 
Antig. 209. l 


ATTACHING CREDITOR. See Creditor. 


ATTACHMENT. The act or process of tak- 
ing, apprehending, or seizing persons or prop- 
erty, by virtue of a writ, summons, or other 
judicial order, and bringing the same into 
the custody of the law; used either for the 
purpose of bringing a person before the court, 
of acquiring jurisdiction over the property 
seized, to compel an appearance, to furnish 
security for debt or costs, or to arrest a fund 
in the hands of a third person who may be- 
come liable to pay it over. 

Also the writ or other process for the ac- 
ecomplishment of the purposes above enumer- 
ated, this being the more common use of the 
word. 

Of Persons 


A writ issued by a court of record, com- 
manding the sheriff to bring before it a per- 
son who has been guilty of contempt of court, 
either in neglect or abuse of its process or of 
subordinate powers. 3 Bl. Comm. 280; 4 Bl, 
Comm. 283; Burbach v. Light Co., 119 Wis, 
384, 96 N. W. 829; 1 Term, 266; Stra. 441. 
See State v. M’Dermott, 10 N. J. Law, 63; 
Bacon v. Wilber, 1 Cow. (N. Y.) 121, n.; Com. 
monwealth vy. Shecter, 250 Pa. 282, 95 A. 468, 
470, 

Of Property 

A species of mesne process, by which a writ 
is issued at the institution or during the 
progress of an action, commanding the sher- 
iff to seize the property, rights, credits, or 
effects of the defendant to be held as security 
for the satisfaction of such judgment as the 
plaintiff may recover. It is principally used 
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against absconding, concealed, or fraudulent 
debtors. U. 8. Capsule Co. v. Isaacs, 23 Ind. 
App. 533, 55 N. E. 882; Campbell v. Keys, 130 
Mich. 127, 89 N. W. 720; Rempe v. Ravens, 
68 Ohio St. 113. 67 N. E. 282; Daley v. Tor- 
rey, 71 Mont. 513, 230 P. 782, 783. 


To Give Jurisdiction 

Where the defendant is a non-resident, or 
beyond the territorial jurisdiction of the 
court, his goods or land within the territory 
may be seized upon process of attachment; 
whereby he will be compelled to enter an ap- 
pearance, or the court acquires jurisdiction 
so far as to dispose of the property attached. 
This is sometimes called “foreign attach- 
ment.” See the following paragraph. See, 
also, Drake, Att. $ +a; Megee v. Beirne, 39 
Pa. 50; Bray v. McClary, 55 Mo. 128. In 
such a case, the proceeding becomes in sub- 
stance oue in rem agninst the attached prop- 
erty. Clifford v. Pateros Transfer Co., 71 
Wash. 665, 129 P. 369, 371. 


Domestic and Fereign 


In some jurisdictions it is common to give 
the name “domestic attachment” to one is- 
suing against a resident debtor, (upon the 
special ground of fraud, intention to abscond, 
etc.) and to designate an attachment against 
a non-resident, or his property, as “foreign.” 
Longwell v. Hartwell, 164 Pa. 533, 30 A. 495; 
David E. Kennedy, Inc., v. Schleindl, 290 Pa. 
38, 137 A. 815, 816, 53 A. L. R. 1020, But the 
term “foreign attachment” more properly 
belongs to the process otherwise familiarly 
known as “garnishment.” It was a peculiar 
and ancient remedy cpen to creditors within 
the jurisdiction of the city of London, by 
which they were enabled to satisfy their own 
debts by attaching or seizing the money or 
goods of the debtor in the hands of a third 
person within the jurisdiction of the city. 
Welsh v. Blackwell, 14 N. J. Law, 346. This 
power and process survive in modern law, in 
all common-law jurisdictions, and are. va- 
riously denominated “garnishment,” “trustee 
process,” or “factorizing.” Raiguel v. McCon- 
nell, 25 Pa. 362, 363. 


A garnishment preceeding under the statutes of 
Oklahoma iw so effectually an attachment that it 
is included within the term “attachment.” Berry- 
Beall Dry Goods Co. v. Adams, 87 OKI, 54, 211 P. 79, 
8L 


ATTACHMENT EXECUTION. A name giv- 
en in some states to a process of garnishment 
for the satisfaction of a judgment. As to the 
judgment debtor it is an execution; but as to 
the garnishee it is an original process—a sum- 
mons commanding him to appear and show 


cause, if any he has, why the judgment should ` 


not be levied on the goods and effects of the 
defendant in his hands. Kennedy v. Agricul- 
tural Ins, Co., 165 Pa. 179, 30 Atl. 724; Ap- 
peal of Lane, 105 Pa. 61, 51 Am. Rep. 166. 
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ATTACHMENT OF PRIVILEGE. In English 
law. A process by which a man, by virtue of 
his privilege, calls another to litigate in that 
court to which he himself belongs, and who 
has the privilege to answer there. 

A writ issued to apprehend a person in a 
privileged place. Termes de la Ley. | 


ATTACHMENT OF THE FOREST. One of 
the three courts formerly held in forests, The 
highest court was called “justice in eyre’s 
seat;” the middie, the “swainmote:” and the 
lowest, the “attachment.” Munwood, 90, 99. 


ATTAINDER. That extinction of civi! rights 
and capacities which tnkes place whenever a 
person who has committed treason or felony 
receives sentence of death for his crime. 1 
Steph. Com. 408: 1 Bish. Cr. L. § 641; Green 
v. Shumway, 39 N. Y. 431; In re Garland, 32 
How. Prac. (N. Y.) 231: Cozens v. Long, 3 
N. J. Law. 766; State v. Hastings, 37 Neb. 
96, 55 N. W. TSL. 

It differs from conviction, in that it is after 
judgment, whereas conviction is upon the ver- 
dict of guilty, but before judgment pro- 
neunced, and may be quashed upon some 
point of Jaw reserved, or judgment may be 
arrested. The consequences of attainder àre 
forfeiture of property and corruption of blood. 
4 Bl. Comm. 380. 

At the common law, attainder resulted in 
three ways, viz.: by confession, by verdict, 
and by process or outlawry. The first case 
was where the prisoner pleaded guilty at the 
bar, or having fled to sanctuary, confessed 
his guilt and abjured the realm to save his 
life. The second was where the prisoner 
pleaded not guilty at the bar, and the jury 
brought in a verdict against him. The third, 
when the person accused made his escape 
and was outlawed. Coke, Litt. 391. 


In England, by statute 33 & 34 Vict. @ 23, attainder 
upon conviction, wilh consequent corruption of 
blood, forfeiture, or escheat, is abolished. In the 
United States, thea doctrine of attainder iy now 
scarcely known, although during and shortly after 
the Revolution acts of attainder were passed by 
several of the states. The passage of such bills is 
expressly forhidden by the constitution, 


Bill of Attainder 


A legislative act, directed against a desig- 
nated person, pronouncing him guilty of an 
alleged crime, (usually treason,) without trial 
or conviction according to the recognized 
rules of procedure, and passing sentence of 
death and attainder upon him. “Bills of at- 
tainder,” as they are technically called, are 
such special acts of the legislature as iptlicti 
capital punishments upon person supposed 
to be guilty of high offenses, such as treason ` 
and felony, without any conviction in the or- 
dinary course of judicial proceedings. If an 
act inflicts a milder degree of punishment 
than death, it is called a “bill of pains and 
penalties,” but both are included in the pro- 
hibition in the Federal‘ constitution. Story, 
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Const. § 1844: Cummings v. Missouri, 4 Wall. 
323, 18 L. Ed. 856; Ex parte Garland, 4 Wall. 
887, 18 L. Ed. 366; People v. Hayes, 140 N. 
Y. 484, 35 N. E. 951, 23 L. R. A. 830, 37 Am, 
St. Rep. 572: Green v. Shumway, 39 N. Y. 
431; In re Yung Sing Hee (C. C.) 36 Fed. 439. 


See, also, Bigelow v, Forrest, 9 Wall. 339, 19 ` 


L. Ed. 696: People v. Camperlingo, 69 Cal. 
App. 466, 221 P. 601, 603; Davis v. Berry 
(D. C.) 216 F. 418, 414; Butcher v. Maybury 
(D. C.) 8 F.(2d) 155, 159. 


ATTAINT. Attainted, stained, or blackened. 

In old English practice. A writ which lay 
to inquire whether a jury of twelve men had 
given a false vérdict, in order that the judg- 
ment might be reversed. 3 BL Comm, 402; 
Bract. fol. 288p-292; Fleta, 1, 5, c. 22, § 8. 
This inquiry was made by a grand assise or 
jury of twenty-four persons, usually knights, 
and, if they found the verdict a false one, 
the judgment was that the jurors should be- 
come infamous, should forfeit their goods and 
the profits of their lands, should themselves 
be imprisoned, and their wives and children 
thrust out of doors, should have their houses 
razed, their trees extirpated, and their mead- 
ows plowed up, and that the plaintiff should 
be restored to all that he lost by reason of 
the unjust verdict. 3 BI.-Comm, 404; Co. 
Litt. 294b. 


ATTAINT D’UNE CAUSE. In French law. 
The gain of a suit. 


ATTEMPT. 
In Criminal Law 


An effort or endeavor to accomplish a crime, 
amounting to more than mere preparation or 
planning for it, which, if not prevented, would 
have resulted in the full consummation of the 
act attempted, but which, in fact, does not 
bring to pass the party’s ultimate design. 
People v. Moran, 123 N: Y. 254, 25 N. E, 412, 
10 L. R. A. 109, 20 Am, St. Rep. 732; Gandy 
v. State, 13 Neb. 445, 14 N. W. 143; Scott v. 
People, 141 Ml. 195, 30 N. E. 329; Brown v. 
State, 27 Tex. App. 330, 11 S. W. 412; U. S. v. 
Ford (D. C.) 34 F. 26: Com. v. Eagan, 42 A. 
374, 190 Pa. 10. 

An intent to do a particular criminal thing 
combined with an act which falls short of the 
thing intended. 1 Bish. Crim. Law, $ 728; 
Johnson v. State, 14 Ga. 55; People v. Law- 
ton, 56 Barb. (N. Y.) 126; Cunningham v. 
State, 49 Miss. 685; Wooldridge v. United 
States (C. C. A.) 287 F. 775, 776; State v. 
Schwarzbach, 84 N. J. Law, 268, 86 A. 428, 
424; Lahey v. Lahey, 109 Or. 146, 219 P. 807, 
809; Gustine v. State, 86 Fla. 24, 97 So. 207, 
208. An “attempt” to commit a crime con- 
sists of three elements: (1) The intent to com- 
mit the crime; (2) performance of some act 
toward the commission of a crime; and (8) 
the failure to consummate its commission. 
State v. Thompson, 118 Kan. 256, 284 P. 980, 
981; People v. Lardner, 300 IlL 264, 133 N, E. 
375, 19 A. L. R. 721, 


ATTENTION 
{ 
There is a marked distinction between “at- 
tempt” and “intent.” The former conveys the 
idea of physical effort to accomplish an act; 
the latter, the quality of mind with which an 
act was done. To charge, in an indictment, 
an assault with an attempt to murder, is not 
equivalent to charging an assault with intent 
to murder. State v. Marshall, 14 Ala. 411. 
But an assault with intent to commit a crime 
necessarily embraces an “attempt” to commit 
the crime. People v. Akens, 25 Cal, App. 373, 
148 P. 795, 796. Compare Cirul v. State, 83 
Tex, Cr. R. 8. 200 $. W. 1088, holding that 
the word “attempt” is more comprehensive 
than the word “intent.” implying both the 
mrpose and an actual effort to carry that pur- 
pose into execution. 


In Civil Matters l 


. In statutes and in cases other than crimi- 
nal prosecutions an “attempt” ordinarily 
means an intent combined with an act falling 
short of the thing intended, See Thompson 
v. Kreutzer, 103 Miss. 388, 60 So. 334, 335; Fox 
v. Denver City Tramway Co., 57 Colo. 511, 143 
P. 278, 280; Northern Pac. Ry. Co. v. Sno- 
homish County, 101 Wash. G86, 172 P. 878, 
880; In re Bergiand’s Estate, 180 Cal. 629, 182 
P. 277, 283, 5 A. L. R. 1363. It may be de- 
scribed as an endeavor to do an act, carried 
beyond mere preparation, but short of exe- 
cution. Columbian Ins, Co. of Indiana v. 
Modern Laundry (C. C. A.) 217 F. 355, 358, 20 
A. L. R. 1159; Follett v. Standard. Fire Ins. 
Co., 77 N. H. 457, 92 A. 956, 957. i 


ATTENDANT, x One who owes a duty or 
service to another, or in some sort depends 
upon him. Termes de la Ley. One who fol- 
lows and waits upon another. ` 


ATTENDANT, adj. Accompanying, or con- 
nected with. Fletcher v, Winnfield Bottling 
Works, 160 La. 261, 107 So. 103, 104. 


ATTENDANT TERMS. In English law, 
terms, (usually mortgages,) for a long period 
of years, which are created or kept outstand- 
ing for the purpose of attending or waiting 
upon and protecting the inheritance. 1 Steph. 
Comm. 351. ` 


A phrase used in conveyancing to denote estates 
which are kept alive, after the objects for which 
they were originally created have ceased, so that ` 
they might be deemed merged or satisfied, for the 
purpose of protecting or strengthening the title of 
the owner. Abbott. 


ATTENTAT. Lat. Heattempts. In the civ- 
il and canon law. Anything wrongfully inno- 
vated or attempted in a suit by an inferior 
judge (or judge @ quo) pending an appeal. 1° 
Addams, 22, note; Shelf. Mar. & Div. 562; 
Ayliffe, Parerg. 100. : 


ATTENTION, Consideration; notice. The 
phrase “your bill shall have attention” was 
held to be ambiguous and not to amount to 
an acceptance of the bill, 2 B. & Ald. 113. 


ATTERMINARE 


ATTERMINARE. In old English law. To put 
off to a succeeding term; to prolong the time 
of payment of a debt. Stat. Westm. 2, © 4; 
Cowell; Blount. 


_ATTERMINING. In old English law. A 
putting off; the granting of a time or term, 
as for the payment of a debt. Cowell. 


ATTERMO!IEMENT. In canon law. A mak- 
ing’ terms; a composition, as with creditors. 
7 Low. C. 272, 306. 


ATTEST. To bear witness to; to affirm to be 
true or genuine, Ex parte Lockhart, 72 Mont. 
136, 232 P. 183, 186. To witness the execu- 
tion of a written instrument, at the request of 
him who makes it, and subscribe the same as 
a witness. White v. Magarahan, 87 Ga. 217, 
18 S. E. 509: Logwood v. Hussey, 60 Ala. 424; 
Arrington v. Arrington, 122 Ala. 510, 26 So. 
152. This is also the technical word by which, 
in the practice in many of the states, a certi- 
fying officer gives assurance of the genuine- 
ness and correctness of a copy. Thus, an ‘at- 
tested” copy of a document is one which has 
been examined and compared with the orig- 
inal, with a certificate or memorandum of 
its correctness, signed by the persons who 
have examined it. Goss, etc., Co. v. People, 
4 Tl, App. 515; Donaldson v. Wood, 22 Wend. 
(N. X.) 400; Gerner y. Mosher, 58 Neb. 135, 78 
N. W. 384, 46 L. R. A. 244. 


ATTESTATION. The act of witnessing an 
instrument in writing, at the request of the 
pariy making the same, and subscribing it as 
a witness. 3 P. Wms. 254; Shanks v. Chris- 
topher, 3 A. K. Marsh. (Ky.) 146; Hall v. Hall, 
17 Pick, (Mass.) 373; In re Jones’ Estate, 101 
Wash. 128, 172 P. 206, 207. The act of wit- 
nessing the execution of a paper and subscrib- 
ing the name of the witness in testimony of 
such fact. In re Drusch’s Estate, 138 Minn. 
322, 164 N. W. 1023, 1024; First Nat. Bank v. 
Devore, 110 Okl. 288, 234 P. 734, 735; In re 
Virgin (D. C.) 224 F. 128, 180; Quirk v. Pier- 
son, 287 Ill. 176, 122 N. E. 518, 520. See At- 
test. 


Execution and attestation are clearly distinct 
formalities; the former being the act of the party, 
the latter of the witnesses only. 

Subscription differs from attestation, in that the 
former is the mere manual or mechanical act of 
‘signing—the act of the hand, whereas the latter sig- 
nifies the mental act of bearing witness to—the 
act of the senses. Moore v. Walton, 158 Ga. 408, 123 
S. E. 812, 814; In re Klufa’s Estate, 78 Okl, 13, 188 
P. 329, 330; Tilton v. Daniels, 79 N. H. 368, 109 A 
145,8 A. L. R, 107. 


ATTESTATION CLAUSE. That clause 
wherein the witnesses certify that the instru- 
ment has been executed before them, and the 
manner of the execution of the same. 


ATTESTED COPY, See Attest. 


ATTESTING WITNESS. One who signs his 
name to an instrument, at the request of the 
party or parties, for the purpose of proving’: 
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and identifying ft. Skinner v. Bible Soe., 92 


' Wis. 209, 65 N. W. 1037; 3 Campb. 232; Jen- 


kins v. Dawes, 115 Mass. 599; In re Reid’s 
Estate, i80 Minn. 256, 153 N. W. 324, 325; 
In re McDonough’s Estate, 201 App. Div. 203, 
198 N. Y. S. 734, 736. 


ATTESTOR. One who attests or vouches for. 


ATTESTOR OF A CAUTIONER. In Scotch 
practice. A person who attests the sufficien- 
cy of a cautioner, and agrees to become sub- 
sidiarie liable for the debt. Bell. 


ATTILE. In old English law. The rigging 
or furniture of a ship. Jacob, L. Dict. Rig- 
ging; tackle. Cowell. 


ATTORN. 
In Feudal Law 


To turn over; to transfer to another mon- 
ey or goods; to assign to some particular use 
or service. Kennet, Paroch. Antiq. 288; 2 
Bla. Comm. 288; Littleton § 551; 1 Spence, 
Eq. Jur. 187; 1 Washb. R. P. 28, n. 


Where a lord aliened his seigniory, he might, with 
the consent of the tenant, and in some cases with- 
out, attorn or transfer the homage and service of: 
the latter to the alienee or new lord, Bract. fols. 
81d, 82. 

In Modern Law 


To consent to the transfer of a rent or re- 
version, To agree to become tenant to one 
as owner or landlord of an estate previously 
held of another, or to agree to recognize a 
hew owner of a property or estate and prom- 
ise payment of rent to him. Obermeier v. 
Mattison, 98 Or. 195, 193 P. 915; Hurley v. 
Stevens, 220 Mo. App. 1057, 279 S. W. 720, 
722. e 


ATTORNARE. In feudal law. To attorn; 
to transfer or turn over; to appoint an attor- 
ney or substitute. 


ATTORNARE REM. To turn over money or 
goods, ¿. c., to assign or appropriate them to 
some particular use or service. 


ATTORNATO FACIENDO VEL RECIPIEN- 
DO. An obsolete writ, which commanded a 
sheriff or steward of a county court or hun- 
dred court to receive and admit an attorney 
to appear for the person that owed suit of 
court. Fitz. N. B. 156, 349. 


ATTORNE. L. Fr. In old English law. An 
attorney. Britt. c. 126. : 


ATTORNEY. In the most general sense this 
term denotes an agent or substitute, or one 
who is appointed and authorized to act in the 
place or stead of another. Baxter v. City of 
Venice, 271 Ill 283, 111 N. E. 111, 112; In re 
Ricker, 66 N. H. 207, 29 A, 559, 24 L. R. A. 
740; Eichelberger v. Sifford, 27 Md. 320. 

It is “an ancient English word, and signi- 
fieth one that is set in the turne, stead, or 
place of another; and of these some be pri- 
vate * * * and some be publike, as attor- 
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neys at law.” Co. Litt. 51b, 128a ¥ Britt. 2850; 
Spelman; Termes de la Ley. 

Orie who is appointed by another to do 
something in his absence, and who has au- 
thority to act in the place and turn of him by 
whom he is delegated. 

When used with reference to the proceed- 
ings of courts, or the transaction of business 
in the courts, the term always means “attor- 
ney at law” (q. v.) unless a contrary meaning 
is clearly indicated. See People v. May, 3 
Mich. 605; Kelly v. Herb, 147 Pa. 563, 23 A. 
889; Clark v. Morse, 16 La.-576; In re Morse, 
98 Vt. 85, 126 A. 550, 551, 36 A. L. R. 527. 

“Lawyer” and. “attorney” are synonymous. 
People vy. Taylor, 56 Colo. 441, 188 P. 762, 763. 


—Attorney ad hoc. See Ad hoc. 


—Attorney at large. In old practice. An at- 
torney who practiced in all the courts. Cow- 
ell, 


—Attorney at law. An advocate, counsel, or 
official agent employed in preparing, mänag- 
ing, and trying cases in the courts. An officer 
in a court of justice, who is employed by a 
party in a cause to manage it for him. See 
Langen v. Borkowski, 188 Wis. 277, 206 N. W. 
181, 190, 43 A. L. R. 622; City of Pittsburgh 
v. O’Brien, 239 Pa. 60, 86 A. 651, 652; In re 
Bergeron, 220 Mass. 472, 107 N. E. 1007, 1008, 
Ann, Cas. 1917A, 549. 


In English law, A public officer belonging to the 
superior courts of common law at Westminster, who 
conducted legal proceedings on behalf of others, 
called his clients, by whom he was retained; he an- 
swered to the solicitor in the courts of chancery, and 
the proctor of the admiralty, ecclesiastical, probate, 
and divorce courts. An attorney was almost invari- 
ably also a solicitor. It is now provided by the judi- 
cature act, 1873, § 87, that solicitors, attorneys, or 
proctors of, or by law empowered to practise in, 
any court the jurisdiction of which ia by that act 
transferred to the high court of justice or the court 
of appeal, shall be called “solicitors of the supreme 


court.” Wharton, 
The term “attorney at law,” as used in the United 
States, usually includes “barrister,” ‘‘counsellor,” 


and “solicitor,” in the sense in which those terms 
are used in England. In some states, as well as in 
the United States supreme court, “attorney” and 
“counsellor? are distinguishable, the former term 
being applied to the younger members of the bar, 
and to those who carry on the practice and formal 
parts of the suit, while “counsellor” is the adviser, 
or specia] counsel retained to try the cause. Rap. 
éL 


—Attorney in fact. A private attorney author- 
ized by another to act in his place and stead, 
either for some particular purpose, as to do a 
particular act, or for the transaction of busi- 
ness in general, not of a legal character. Thig 
authority is conferred by an instrument in 
writing, called a “letter of attorney,” or more 
commonly a “power of attorney.” Treat v. 
Tolman, 113 F. 893, 51 O. C. A. 522; Hall v. 
Sawyer, 47 Barb. (N. Y.) 119; White v. Fur- 
geson, 29 Ind. App. 144, 64 N. E. 49. 


ATTORNEY GENERAL 


This term is employed to designate persons who 
act under a special agency, or a special letter of ats 
torney, sọ that they are appointed in factum, for 
the deed, or special act to be performed; but in a 
more extended sense it Includes all other agents 
employed in any business, or to do any act or acta 
im pais for another. Bacon, Abr, Attorney; Story, 
Ag. § 25. d, 


—Attorney of record. The one whose name 
is entered on the record of an action or suit 
as the attorney of a designated party there- 
to. Delaney v. Husband, 64 N. J. Law, 275, 
45 Atl. 265. 


—Attorney of the wards and liveries. In Eng- 
lish law. ‘This was the third officer of the 
duchy court. Bac. Abr. “Attorney.” 


—Attorney’s certificate. In English practice, 
a certificate of the commissioners of stamps 
that the attorney therein named has paid the 
annual tax or duty. This must be renewed 
yearly; and the penalty for practising with- 
out such certificate is fifty pounds; Stat. 37 
Geo. IIT. c. 90, §§ 26, 28, 30. See also T & 8 
Vict. e. 73, §§ 21-26; 16 & 17 Vict. c. 63. 


—Attorney’s lien. See Lien; Charging Lien. 
—Letter of attorney. A power of attorney; a 
written instrument by which one person con- 
stitutes another his true and lawful attorney, 
in order that the latter may do for the for- 
mer, and in his place and stead, some lawful 
act. People yv. Smith, 112 Mich. 192, 70 N. W. 
466, 67 Am. St. Rep. 392; Civ. Code La. art. 
2985. An instrument of writing, appointing 
an attorney in fact for an avowed purpose 
and setting forth his powers and duties. 
Mullins v. Commonwealth, 179 Ky. 71, 200 
S. W. 9, 11. It is, in effect, a mere contract | 
of agency. Filtsch v. Bishop, 118 Okl. 272, 
247 P. 1110, 1111. A general power author- 
izes the agent to act generally in behalf of 
the principal. A special power is one limited 
to particular acts. 


—Public attorney. A name sometimes given 
to.an attorney at law, as distinguished from 
a private attorney, or attorney in fact. 


ATTORNEY GENERAL. 
l In English Law 


The chief law officer of the realm, béing 
created by letters patent, whose office is to ex- 
hibit informations and prosecute for the 
crown in matters criminal, and to file bills in 
the exchequer in any matter concerning the 
king’s revenue. State v. Cunningham, 83 Wis. 
90, 53 N. W. 35, 17 L. R. A. 145, 35 Am. St.. 
Rep. 27; 3 Bla. Comm, 27; Termes de la Ley. 


tn American Law 


The attorney general of the United States 
is the head of the department of justice, ap- 
pointed by the president, and a member of the 
eabinet. He appears in behalf of the govern- 
ment in all cases in the supreme court in 
which the government is interested, and gives 


ATTORNEY GENERAL 


168 


his legal advice to the president and heads 667, 220 S. W. 498, 501 (a stone wall around 


of departments upon questions submitted to 
him. Act of Sept. 24, 1789 (5 USCA §§ 291, 
308, 309). 

In each state also there is an attorney gen- 
eral, or similar officer, who appears for the 
people, as in England the attorney general 
appears for the crown. State v. District 
Court, 22 Mont. 25, 55 Pac. 916; People v. 
Kramer, 33 Misc. 209, 68 N. Y. Supp. 3&3; 
Com, v. Burrell, 7 Pa. 39; Platte Valley 
Drainage Dist. of Worth County v. National 
Surety Co., 221 Mo. App. 898, 295 S. W., 1083, 
1088. He is the chief law officer of the state 
and head of the legal department. People v. 
Newcomer, 284 Ill. 315, 120 N. E. 244, 247. 


ATTORNEYSHIP. 
attorney. 


ATTORNMENT. In feudal and old English 
law. A turning over or transfer by a lord 
of the services of his tenant to the grantee 
of his seigniory. 

Attornment is the act of a person who holds 
a leasehold interest in land, or estate for life 
or years, by which he agrees to become the 
tenant of a stranger who has acquired the 
fee in the land, or the remainder or reversion, 
or the right to the rent or services by which 
the tenant holds. Lindley v. Dakin, 13 Ind. 
388; Willis v. Moore, 59 Tex. 636, 46 Am, 
Rep. 284; Foster v. Morris, 3 A. K. Marsh. 
(Ky.) 610, 18 Am. Dec. 205; De Good V. Get- 
tle, 119 Kan. 534, 240 P. 960, 961; Snyder vY. 
Bernstein Bros., 201 Iowa, 931, 208 N. W. 503, 
504. See Attorn. 


The office of an agent or 


The doctrine of attornment grew out of the pe- 
culiar relations existing between the landlord and 
his tenant under the feudal law, and the reasons 
for the rule never had any existence in this coun- 
try, and is inconsistent with our laws, customs and 
institutions, Beyond its application to estop a ten- 
ant from denying the title of his landlord, it can 
serve but little, if any, useful purpose. Perrin v. 
Lepper, 34 Mich. 292, 


ATTRACTIVE NUISANCE DOCTRINE. A 
doctrine which holds a property owner lia- 
ble, when he knowingly leaves a dangerous . 
instrumentality, which he may be charged 
with knowing is of a character to attraet 
children, exposed in a place liable to be fre- 
quented by children, and, as a result, a child, 
who did not realize the danger, is injured. 
McKiddy v. Des Moines Electric Co., 202 
Towa, 225, 206 N. W. 815, 817; Union P. R 
Co. v. McDonald, 152 U. S. 262, 14 Sup. Ct. 
619, 38 L. Ed. 434. For illustrative cases ap- 
plying this doctrine, see Lynch v. Nurdin, 1 
Q. B. 29; Sandberg v. McGilvray, Raymond 
Granite Co., 66 Cal. App. 261, 226 P. 28, 30; 
Barrett v. Southern Pac. Co., 91 Cal. 296, 27 
P. 666, 25 Am. St. Rep. 186; Keffe v. R. Co.,: 
21 Minn. 207, 18 Am. Rep. 393. For cases to 


‘which the doctrine was deemed inapplicable, 


see Lineberry v. North Carolina Ry. Co., 187 
N. C. 786, 123 S. E. 1, 4 (a railroad cut); 


‘State ex rel, Kansas City v. Elison, 281 Mo. 


a reservoir); Von Almen’s Adm’r v. City of 
Louisville, 180 Ky. 441, 202 S. W. 880, 881 
(a wall and pond); Giannini v. Campodonico, 
176 Cal. 548, 169 P. 80, 82 (a stable); Smith 
v. Hines, 212 Ky. 30, 278 S. W. 142, 143, 45 
A. L. R. 980 (a freight car); Cincinnati & H. 
N. Co. v. Brown, 32 Ind. App. 58, 69 N. E. 197 
(a grove). 


AU BESOIN. (Fr. in case of need. “Au 
besoin chez Messieurs ——- à ——." “In case 
of need, apply to Messrs. — at ———”). 


A phrase sometimes used in the direction 
of a bill of exchange, pointing out the per- 
son to whom application may be made for 
payment in case of failure or refusal of the 
drawee to pay. Story, Bills § 65. 


AUBAINE. See Droit d’Aubaine, 


AUCTION. A public sale of land or goods, at 
public outery, to the highest bidder. Russell 
v. Miner, 61 Barb. (N. Y.) 539; Hibler v. 
Hoag, 1 Watts & S. (Pa.) 553; Crandall v. 
State, 28 Ohio St. 481;19 Cent. L. J. 247; 
Bateman, Auct.; Civ. Code La. art. 2601; 
Bond v. Stephens, 161 Ga. 140, 129 S. E. 636, 
638. 


A sale by auction is a sale by public outcry to the 
highest bidder on the spot. Barber Lumber Co. v. 
Gifford, 25 Idaho, 654, 139 P. 557, 560. 

While auction is very generally defined as a sale 
to the highest bidder, and this is the usual meaning, 
there may be a sale to the lowest hidder, as where 
land is sold for non-payment of taxes to whomso- 
ever will take it for the shortest term; or where a 
contract is offered to the one who will perform it 
at the lowest price And these appear fairly in- 
cluded in the term “auction.” Abbott. 


Dutch Auction 


A method of sale by auction which consists 
in the public offer of the property at a price 
beyond its value, and then gradually lower- 
ing the price until some one becomes the pur- 
chaser, Crandall v. State, 28 Ohio St. 482. 


Public Auction 


A sale of property at auction, where any 
and all persons who choose are permitted 
to attend and offer bids. The phrase imports 
a sale to the highest and best bidder with 
absolute freedom for competitive bidding. 
State v. Miller, 52 Mont. 562, 160 P. 518, 515. 


Though this phrase is frequently used, it is doubt- 
ful whether the word “public” adds anything to the 
force of the expression, since “auction” itself im- 
ports publicity. If there can be such a thing as a 
private auction, it must be one where the property 
is sold to the highest bidder, but only certain per- 
sons, or a certain class of persons, are permitted to 
be present or to offer bids, 


Puffing the Bidding 
See Bid. 


AUCTIONARIZE, Catalogues of goods for 
public sale or auction. 


t 
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AUCTIGNARIUS. A seller; a regrator; a 
retailer; one who bought and sold; an auc- 
tioneer, in the modern sense. Spelman, Gloss, 
One who buys poor, old, worn-out things to 
sell again at a greater price. Du Cange. 


AUCTIONEER. A person authorized or li- 
censed by law to sell lands or goods of other 
persons at public auction; one who sells at 
auction. City of Chicago v. Ornstein, 323 Ill. 
258, 154 N. E. 100, 52 A. L. R. 489; Com. v. 
Harnden, 19 Pick. (Mass.) 482; Crandall v. 
State, 28 Ohio St. 481; Williams v. Milling- 
ton, 1 H. BL 88; Russell v. Miner, 5 Lans. 
(N. Y.) 539. 

Auctioneers differ from brokers, in that the 
latter may both buy and sell, whereas auction- 
eers can only sell; also brokers may sell by 
private contract only, and auctioneers by pub- 
lic auction only. Auctioneers can only sell 
goods for ready money, but factors may sell 
upon credit. Wilkes v. Ellis, 2 H. Bl. 557; 
Steward v. Winters, 4 Sandf. Ch. (N. Y.) 590. 


AUCTOR. 
In the Roman Law 
An auctioneer. | 


In the Civil Law 
A grantor or vendor of any kind, 


In Old French Law 
A plaintiff. Kelham. 


AUCTORITAS. 
In the Civil Law 
Authority. 


In Old European Law 


A diploma, or royal charter. A word fre- 
quently used by Gregory of Tours and later 
writers, Spelman. 


Auctoritates philosophorum, medicorum, et po- 
etarum, sunt in causis allegandæ et tenenda, 
The opinions of philosophers, physiclans, and 
poets are to be alleged and received in causes. 
Co. Litt. 264. 


Aucupia verborum sunt judice indigna. 
ing at words is unworthy of a judge. 
343. 


Catch- 
Hob. 


Audi alteram partem. Hear the other side; 
hear both sides. No man should be condemn- 
ed unheard. Broom, Max. 113; L. R. 2 P. C. 
106; Lowry v. Inman, 46 N. Y, 119; Shaw 
v. Stone, 1 Cush. (Mass.) 243. 


AUDIENCE. In international law. A hear- 
ing; interview with the sovereign. The king 
or other chief executive of a country grants 
an audience to a foreign minister who comes 
to him duly accredited; and, after the recall 
- of a minister, an “audience of leave” ordi- 
narily is accorded to him. 


AUDIENCE COURT. In English law. A 
court belonging to the Archbishop of Canter- 


AUDITOR 


bury, having jurisdiction of matters of form 
only, as the confirmation of bishops, and the 
like. This court has the same authority with 
the Court of Arches, but is of inferior dignity 
and antiquity. The Dean of the Arches is 
the official auditor of the Audience court. 
The Archbishop of York has also his Audience 
court. 


AUDIENDO ET TERMINANDO, A writ or 
commission to certain persons to appease and 
punish any insurrection or great riot. Fitzh. 
Nat. Brev. 110. 


AUDIT, 2n. The process of auditing accounts; 
the hearing and investigation had before an 
auditor. People v. Green, 5 Daly (N. Y.) 200; 
Machias River Co. v. Pope, 35 Me. 22; Cobb 
County v. Adams, 68 Ga. 51; Clement v. 
Lewiston, 97 Me. 95, 53 Ath 985; People v. 
Barnes, 114 N. Y. 317, 20 N. E. 609; In re 
Clark, 5 Fed. Cas. 854, 


AUDIT, v To hear; to examine an account; 
and in a broad sense it includes its adjust- 
ment or allowance, disallowance, or rejection. 
New York Catholic Protectory v. Rockland 
County, 144 N. Y. S. 552, 556, 159 App. Div. 
455; O’Neil v. State, 223 N. Y. 40, 119 N. E. 
95, 96; State v. Kositzky, 38 N. D. 616, 166 
N. W. 534, 587, L. R. A. 1918D, 237; Fuller 
& Hiller Hardware Co. v. Shannon & Willfong, 
205 Iowa, 104, 215 N. W. 611, 613; Rinder v. 
City of Madison, 163 Wis, 525, 158 N. W. 302, 
305; U. S5. v. A. Bentley & Sons Co. (D. C.) 
293 F. 229, 239. 


AUDITA QUERELA. The name of a writ 
constituting the initial process in an action 
brought by a judgment defendant to obtain 
relief against the consequences of the judg- 
ment, on account of some matter of defense or 
discharge, arising since its rendition and 
which could not be taken advantage of other- 
wise. This definition is adopted in Kelley v. 


` Kelley (Mo. App.) 290 S. W. 624, 628. See, 


also, Foss v. Witham, 9 Allen (Mass.) 572; 
Longworth v. Screven, 2 Hill (S. C.) 298, 27 
Am. Dee. 381; MeLean v. Bindley, 114 Pa. 
559, 8 Atl. 1; Wetmore v. Law, 34 Barb. (N. 
Y.) 517; Manning v. Phillips, 65 Ga. 550; 
Coffin v. Ewer, 5 Mete. (Mass.) 228; Gleason 
y. Peck, 12 Vt. 56, 36 Am. Dec. 329, 


In some states, where the same relief may be ob- 
tained by motion (Baker v. Judges, 4 Johns. (N. 
Y.) 191; Witherow v. Keller, 11 S, & R. (Pa.) 274), 
the remedy by motion has superseded the ancient 
remedy; Smock v. Dade, 5 Rand. (Va.) 639, 16 Am. 
Dec. 730; Longworth v. Screven, 2 Hill (S. C.) 
298, 27 Am. Dec. 381; Marsh v. Haywood, 6 Humphr. 
(Tenn.) 210; Dunlap v. Clements, 18 Ala, 7738; 
Chambers v, Neal, 13 B. Monr. (Ky.) 256. 


AUDITOR. A publie officer whose function 
is to examine and pass upon the accounts and 
vouchers of officers who have received and 
expended public money by lawful authority. 
An officer who examines accounts and verifies 
the accuracy of the statements therein. Hicks 
v. Davis, 100 Kan. 4, 163 P. 799. 


AUDITOR 


In Practice 


An officer (or officers) of the court, assign- 
ed to state the items of debit and credit be- 
tween the parties in a suit where accounts 
are in question, and exhibit the balance. 
Whitwell v. Willard, 1 Mete. (Mass.) 218; 
Bartlett yv. Trefethen, 14 N. H. 427; Campbell 
v. Crout, 3 R. I. 60. 


“In English Law 


An officer or agent of the crown, or of a 
private individual, or corporation. who ex- 
amines periodically the accounts of under of- 
ficers, tenants, stewards, or bailiffs, and re- 
ports the state of their accounts to his prin- 
cipal. , 

In General 


—Auditor of the imprest. Any of several offi- 
cers in the English exchequer, who formerly 
had the charge of auditing the accounts of the 
customs, naval and military expenses, etc., 
now performed by the commissioners for au- 
diting public accounts. Jacob. 


Auditor of the receipts. 
English exchequer. 4 Inst. 107. 


—State auditor. An officer whose business is 
to examine and certify accounts and claims 
against the state’and to keep an account be- 
tween the state and its treasurer. State v. 
Jorgenson, 29 N. D. 173, 150 N. W. 565, 567. 


AUGMENTATION. The increase of the 
erown’s revenues from the suppression of re- 
ligious houses and the appropriation of their 
lands and revenues. 

Also the name of a court (now abolished) 
erected 27 Hen. VIII., to determine suits and 
controversies relating to monasteries and ab- 
bey-lands. The court was dissolved in the 
reign of Mary, but the office of augmentations 
remained long after; Cowell. 

A share of the great tithes temporarily 
granted to the vicars by the. appropriators, 
and. made perpetual by statute 29 Car. II. c. 
8. The word is used in a,similar sense in the 
Canadian law. 

An increase of the assets of an insolvent 
estate by the commingling with it of a trust 
fund in such an appreciable and tangible way 
as to entitle the trust creditor to preference 
though the trust fund is incapable of identifi- 
eation or tracing. Russell v. Bank of Nampa, 
31 Idaho, 59, 169 P. 180, 181. See, also, Leach 
v. Iowa State Sav. Bank of Sioux City, 204 
Iowa, 497, 215 N. W. 728, 729. 


Augusta legibiis soluta non est. The empress 
or queen is not privileged or exempted from 
subjection to the laws. 1 Bl. Comm, 219; Dig. 
1, 3, 31. ` 


AULA. | In ald English law. A hall, or court; 
the court of a baron, or manor; a court baron. 
Spelman. n 


“This: word: was employéd-In medieval England 
along with curia; it was used of the meetings of 


An officer of the 
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the lord's men held there in the same way that the 
word court was used. MclIlwain, High Court of 
Parl, 30. 


AULA ECCLESIÆ. A nave or body of a 
church where temporal courts were anciently 
held. 


AULA REGIS. (Called also Aula Regia.) The 
king’s hall or palace. The chief court of Eng- 
land in early Norman times. It was estab- 
lished by William the Conqueror in his own 
hall. It was composed of the great officers 
of state, resident in the palace, and followed 
the king’s household in all his expeditions. 
See, also, Curia Regis. 


AULIC. Pertaining to a royal court. 


AULIC COUNCIL. In the old German em- 
pire, the personal council of the emperor, and 
one of the two supreme courts of the empire 
which decided without appeal. It was insti- 
tuted about 1502, was modified in 1654, and 
ceased to exist on the extinction of the Ger- 
man Empire in 1806. The title was also given 
to the Council of State of the former Emperor 
of Austria. Cent. Dict. 


AULNAGE. See Alnager. , 
AULNAGER. See Alnager, 


AUMEEN. In Indian law. Trustee; commis- 
sioner; a temporary collector or supervisor, 
appointed to the charge of a country on the 
removal of a zemindar, or for any other par- 
ticular purpose of local investigation or ar- 
rangement. 


AUMIL. In Indian law. Agent; officer; na- 
tive collector of revenue; superintendent of 
a district or division of a country, either on 
the part of the government zemindar or rent- 
er. 


AUMILDAR. In Indian law. Agent; the 
holder of an office; an intendant and collector 
of the revenue, uniting civil, military, and 
financial powers under the Mohammedan gov- 
ernment. 


AUMONE, SERVICE IN. Where lands are 
given in alms to some church or religious 
house, upon condition that a service or 
prayers shall be offered at certain times for 
the repose of the donor’s soul. Britt. 164. 


AUNCEL WEIGHT. In English law. An an- 
cient mode of weighing, described by Cowell 
as “a kind of weight with scales hanging, or 
hooks fastened to each end of a staff, which 
a man, lifting up upon his forefinger or hand, 
discerneth the quality or difference between 
the weight and the thing weighed.” 


AUNT. The sister of one’s father or mother, 
and a relation in-the third degree, correlative 
to niece or ‘nephew. See 2 Comyn, Dig. 474; 
Dane, Abr. ec. 126, a. 3; § 4. 


AURA EPILEPTICA.. In medical jurisprad: 
ence, a term: used:to designate. the sensation 
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of a cold vapor frequently experlenced by 
epileptics before the loss of consciousness, oc- 
curs in an epileptic fit. Aurentz v. Anderson, 
3 Pittsb. R., (Pa.) 311. 


AURES. A Saxon punishment by cutting off 
the ears, inflicted on those who robbed church- 
es, or were guilty of any other theft. 


AURUM REGINZE. Queen’s gold. A royal 
revenue belonging to every queen consort dur- 
ing her marriage with the king. t 


AUSTRALIAN WOOL. A fine grade of wool 
grown in Australia. Federal Trade Commis- 
sion v. Winsted Hosiery Co., 258 U. S. 483, 42 
S. Ct. 384, 385, 66 L. Ed. 729. 


AUTER, Autre. L. Fr. Another; other. 
See Autre. f 

AUTHENTIC. Genuine; true; having the 
character and authority of an original; duly 
vested with all necessary formalities and le- 
gally attested ; competent, credible, and relia- 
ble as evidence. Downing v. Brown, 3 Colo, 
590. 


AUTHENTIC ACT. In the civil law. An act 
which has been executed before a notary or 
public officer authorized to execute such func- 
‘tions, or which is testified by a public seal, or 
has been rendered public by the authority of 
a competent magistrate, or which is certified 
as being a copy of a public register. Nov. 73, 
c. 2; Cod. 7, 52, 6, 4, 21; Dig. 22, 4. 


The authentic act, as relates to contracts, Is that 
which has been executed before a notary public or 
other officer authorized to execute such functions, 
in presence of two witnesses, free, male, and aged 
at least fourteen years, or of three witnesses, if the 
party be blind. All procès verbals of sales of suc- 
cession property, signed by the sheriff or other per- 
son making the same, by the purchaser and two 
witnesses, are authentic acts, Rev. Civil Code La. 
art. 2234, as amended and re-enacted by Act No. 
67 of 1908 and Act No. 192 of 1918, § 1; West Loui- 
siana Bank v. Dawson, 154 La. 830, 98 So, 262, 263, 


AUTHENTICATION. In the law of evidence. 
The act or mode of giving authority or legal 
authenticity to a statute, record, or other 
written instrument, or a certified copy there- 
` of, so as to render it legally admissible in 
evidence. Mayfield v. Sears, 188 Ind. 86, 32 
N. E. 816; Hartley v. Ferrell, 9 Fla. 380; In 
re Fowler (C. C.) 4 Fed. 303; New Era Mill- 
ing Co. v. Thompson 230 P. 486, 107 OKI. 114; 
Voloshin v. Ridenour (C. C. A.) 299 F. 134. 

An attestation made by a proper officer by 
which he certifies that a record is in due form 
of law, and that the person who certifies it is 
the officer appointed so to do. Acts done with 
a view of causing an instrument to be known 
and identified. 


AUTHENTICS. In the civil law. A Latin 
translation of the Novels of Justinian by an 
anonymous author; so called because the 
Novels were translated entire, in order to dis- 
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tinguish it from the epitome made by Julian. 
See 1 Mackeldey, Civ. Law, § 72. 

A collection of extracts made from the 
Novels by a lawyer named Irnier, which he 
inserted in the code at the places to which | 
they refer. These extracts have the reputa- 
tion of not being correct. Merlin, Répert. 
Authentique, 


AUTHENTICUM. In the civil law. An orig- 
inal instrument or writing; the original of a 
will or other instrument, as distinguished 
from a copy. Dig. 22, 4, 2; Id. 29, 3, 12, 


AUTHOR. One who produces, by his own in- 
tellectual labor applied to the materials of his 
composition, an arrangement or compilation 
new in itself. Atwill v, Ferrett, 2 Blatchf. 39, 
Fed. Cas. No. 640; Nottage v. Jackson, 11 Q, 
B. Div. 637; Lithographic Co. v. Sarony, 111 
U. S. 53, 4 Sup. Ct. 279, 28 L. Ed. 349. 


AUTHORITIES. Citations to statutes, prece- 
dents, judicial decisions, and text-hooks of 
the law, made on the argument of questions 
of law or the trial of causes before a court, 
in support of the legal positions contended 
for, or adduced to fortify the opinion of a 
court or of a text writer upon any question. 


AUTHORITY. Permission. People v. How- 
ard, 31 Cal. App. 358, 160 P. 697, 701. Control 
over, jurisdiction. State v. Home Brewing 
Co. of Indianapolis, 182 Ind. 75, 105 N. E. 909, 
916. Often synonymous with power. State 
v. District Court of Eighth Judicial Dist. in 
and for Natrona County, 33 Wyo. 281, 238 P. 
545, 548; In re McKeown, 237 Pa. 626, 85 A. 
1085, 1087. The power delegated hy a princi- 
pal to his agent. Clark v. Griffin, 95 N. J. 
Law, 508, 113 A. 234, 235. 


In Governmental Law 


Legal power; a right to command or to act; 
the right and power of public officers to re- 
quire obedience to their orders lawfully is- 
sued in the scope of their public duties. 

In the English law relating to public ad- 
ministration, an authority is a bady having 
jurisdiction in certain matters of a publie 
nature. 

In General 


—Authority by estoppel. Not actual, but ap- 
parent only, being imposed on the principal 
because his conduct has been such as to mis- 
lead, so that it would be unjust to let him 
deny it. Moore v. Switzer, 78 Colo. 63, 239 P. 
874, 875. See Apparent authority. 


—Authority coupled with an interest. Author- 
ity given to an agent for a valuable consid- 
eration, or which forms part of a security. 
See Unger v. Newlin Haines Co., 94 N. J, Eq 
458, 120 A. 331, 335. 


—Apparent authority. That which, though not 
actually granted, the principal knowingly per- 
mits the agent to exercise, or which he holds 
him ont as possessing. Johnson v. Evans, 134 
Minn, *48, 158 N. W. 823; L. E, Mumford 
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Banking Co. v., Farmers’ & Merchants’ Bank 


of Kilmarnock, 116 Va. 449, 82 S. E. 112, 
See Authority by estoppel. 
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—Express authority. That given explicitly, 
either in writing or orally. 


—General authority. That which authorizes 
the agent to do everything connected with a 
particular business. Story, Ag. § 17. It em- 
powers him to bind his principal by all acts 
within the scope of his employment; and it 
eannct be limited by any private direction not 
known to the party dealing with him. Paley, 
Ag, 199. 


—Implied authority. Actual authority circum- 
stantially proved. Koivisto v. Bankers’ & 
Merchants’ Fire Ins. Co., 148 Minn. 255, 181 
N. W. 580, 582; Nertney v. National Fire 
Ins. Co. of Hartford, Conn., 199 Iowa, 1358, 
203 N. W. 826, 827. That which the principal 
intends his agent to possess, and which is im- 
plied from the principal’s conduct. Cham- 
berlain v. Amalgamated Sugar Co., 42 Idaho, 
604, 247 P. 12, 14; Moore v. Switzer, 78 Colo. 
63, 239 P. 874, 875. It includes only such 
acts as are incident and necessary to the ex- 
ercise of the authority expressly granted. 
First Nat. Bank v. Schirmer, 134 Minn. 387, 
159 N. W. 800, 801; Coulson v. Stevens, 122 
Miss, 797, 85 So. 83, 85. 


—Limited authority. Such authority as the 
agent has when he is bound by precise instruc- 
tions, 


—Naked autherity. That arising where the 
principal delegates the power to the agent 
wholly for the benefit of the former. 


—Special authority. That which is confined to 
an individual transaction. Story, Ag. § 19; 
Whitehead v. Tuckett, 15 East, 400, 408; An- 
drews v. Kneeland, 6 Cow. (N. Y.) 354. Such 
an authority- does not bind the principal, un- 
less it is strictly pursued. Paley, Ag. 202. 


—Unlimited authority. That possessed by an 
agent when he is left to pursue his own dis- 
cretion. 


Authority to execute a deed must be given by 
deed. Com. Dig. “Attorfey,” C, 5; 4 Term, 
818; 7 Term, 207; 1 Holt, 141; Blood v. 
Goodrich, 9 Wend. (N. Y.) 68, 75, 24 Am. Dee, 
121; Banorgee v. Hovey, 5 Mass. 11, 4 Am. 
Dec. 17; Cooper v. Rankin, 5 Bin. (Pa.) 613. 


AUTHORIZE. To empower; to give a right 
or authority to act. Board of Com’rs of Sedg- 
wick County v. Toland, 121 Kan. 109, .245 P. 
1019, 1021; Superior Steel Corporation v. 
Commonwealth, 147 Va. 202, 136 S. E. 666, 
667. To clothe with authority, warrant, or 
legal power. Arkansas. & Memphis Ry. 
Bridge & Terminal Co. v. State, 174 Ark. 420, 
295 S. W. 378, 380. To permit a thing. to- be 
done inthe future. Gray Vs Gill, 210 N. Y.S. 
858, 660,125 Mise: 70.- ‘ . 
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“Authorized” is sometimes construed as 
equivalent to “permitted”; Ward v. McDon- 
ald, 201 Ala. 237, 77 So. 827, 883; Crecelius 
v. Chicago, M. & St. P. Ry. Co., 274 Mo. 671, 
205 S. W. 181, 186; Klinck v. Pounds (Sup.) 
163 N. Y. S. 1008, 1009; Ferris v. McArdle, 
92 N. J. Law, 580, 106 A. 460, 462; and some- 
times as equivalent to “directed”; U. S. 
Sugar Equalization Board v. P. De Ronde & 
Co. (C. C. A.) T F.(2d) 981, 986; or to similar 
mandatory language: Catron v. Marron. 19 
N. M. 200, 142 P. 380, 382; Berridge v. Nickell, 
91 Or. 51, 178 P. 353; Chase v. U. S. (C. C. A.) 
261 F. 833, 887. 


AUTO ACORDADO. In Spanish colonial law. 
An order emanating from some superior tri- 
bunal, promulgated in the name and by the 
authority of the sovereign, Schm. Civil Law, 


‘93. 


AUTO LIVERY SERVICE. The business of 
furnishing for hire an automobile with a 
chauffeur, the car to he driven where the hir- 
er directs. The term is also applicd to the 
business of leasing driverless cars. See Col- 
lette v. Page, 44 R. I. 26, 114 A. 136, 18 A. L. 
R. T4; Rodenburg v. Clinton Auto & Garage 
Co., 84 N. J. Law, 545, 87 A. 71. 
See Automobile; Drive it Yourself Cars. 


AUTO STAGE. A motor vehicle used for the 
purpose of carrying passengers, baggage, or 
freight on a regular schedule of time and 
rates, State v. Ferry Line Auto Bus Co., 99 
Wash. 64, 168 P. 893, 894. See Automobile. 


AUTOCRACY. The name of an unlimited 
monarchical government. A government at 
the will of one man, (called an “autocrat,’’) 
unchecked by constitutional restrictions or 
limitations, 


AUTOGRAPH. 


AUTOMATIC. Having inherent power of ac- 
tion or motion; self-acting or self-regulating; 
mechanical. Estes v. Edgar Zinc Co., 91 Kan. 
188, 136 P. 910,911; American Roll Gold Leaf 
Co. v. W. H. Coe Mfg. Co. (C. C. A.) 212 F. 
720, 724. 


AUTOMATISM. In medical jurisprudence, 
this term is applied to actions or conduct of ` 
an individual apparently occurring without 
will, purpose, or reasoned intention on his 
part; a condition sometimes observed in per- 
sons who, without being actually insane, suf- 
fer from an obscuration of the mental facul- 
ties, loss of volition or of memory, or klndred 
affections. “Ambulatory automatism” de- 
scribes the pathological impulse to purpose- 
less and irresponsible wanderings from place 
to place often characteristic of patients suf- 
fering from loss of memory with dissociation 
of personality. 


One’s handwriting, 


AUTOMOBILE. A vehicle. for the trans- 
portation of persons or property on: the high- 
way, carrying its own motive. power ald not 
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operated upon fixed tracks. Blashfield’s Cy- 
clopedia of Automobile Law, vol. 1, ¢. 1, § 1. 

A wheeled vehicle propelled by gasoline, 
steam, or electricity. Stanley v. Tomlin, 143 
Va. 187, 129 S. E. 379, 382; Carter v. State, 
12 Ga. App. 480, 78 S. B. 205, 208. A self- 
propelled vehicle suitable for use on a street 
or roadway. State v. Freels, 136 Tenn. 483, 
190 S. W. 454: American-La France Fire En- 
gine Co. v. Riordan (D. C.) 294 F., 567,571. A 
vehicle designed mainly for the transporta- 
tion of persons. equipped with an internal 
combustion, hydrocarbon vapor engine fur- 
nishing the motive power and forming a 
structural portion thereof. American-La 
France Fire Engine Co. v. Riordan (C. C. A.) 
6 F.(2d) 964, 967. 


Etymologically, the term might Include any self- 
prepelled vehicle, as an electric street car, or a mo- 
tor boat, but in popular and legal usage It fs con- 
fined to a, vehicle for the transportation of persons 
or property on terrestrial highways, carrying its 
own motive power and not operated upon fixed 
tracks. Bethlehem Motors Corporation v. Flynt, 
178 N. C. 399, 100 S. E. 693, 694. 

The term “autamobile’ is often deemed to be 
synonymous with ‘motor vehicle.’ State v. Ferry 
Line Auto Bus Co., 99 Wash, 64, 168 P, 893, 894, 


See, also, Auto Stage. 


AUTONOMY. The political independence of 
@ nation; the right (and condition) of self- 
government; the negation of a state of po- 
litical influence from without or from foreign 
powers. See Lieber, Civ. Lib. 


AUTOPSY. The dissection of a dead body. 


for the purpose of inquiring into the cause of 
death. Pub. St. Mass. 1882, p. 1288. Sudduth 
v. Insurance Co. (C. C.) 106 F. 823. A post 
mortem examination to determine the cause, 
seat, or nature of a disease. E. O. Painter 
Fertilizer Co, v. Boyd, 98 Fla. 354, 114 So. 
444, 445. 


AUTRE. Fr. Another. 


AUTRE ACTION PENDANT. In pleading. 
Another action pending. A species of plea in 
abatement. 1 Chit. Pl. 454. 


AUTRE DROIT. In right of another, e. g., a 
trustee holds trust property in right of his 
cestui que trust. A prochein amy sues in 
right of an infant. 2 Bl. Comm. 176. 


AUTRE VIE. Another’s life. A person hold- 
ing an estate for or during the life of another 
is called a tenant “pur autre vie,” or “pur 
terme dautre vie.” Litt. § 56; 2 BL Comm. 
120, See Estate Pur Autre Vie. 


AUTREFOIS. L. Fr. At another time; 
formerly; before; heretofore. 


AUTREFOIS ACQUIT. In criminal law. 
Formerly acquitted. The name of a plea in 
bar to a criminal action, stating that the de- 
fendant has been once already indicted and 
tried for the.same alleged offense. and has 
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been acquitted. Simco v. State, 9 Tex. App. 
348: U. S. v. Gibert, 25 Fed. Cas. 1,294; 
Potter v. State, 91 Fla. 938, 109 So. 91, 92; 
Henwood v. People, 57 Colo. 544, 143 P. 373, 
376, Ann. Cas. 19164A, 1111. . 


AUTREFOIS ATTAINT. In criminal law. 
Formerly attainted. A plea that the defend- 
ant has already been attainted for one felony, 
and therefore cannot he criminally prosecuted 
for another. 4 BI. Comm. 336; 12 Mod. 109; 
R. & R. 268. This is not a good plea in bar in 
the United States, nor in England in modern 
law. 1 Bish. Cr. I. § 692; Singleton v. 
State, T1 Miss. 782, 16 So, 295, 42 Am. St. 


Rep. 488; Gaines v. State (Tex.) 53 S. W. 
623: contra, State v, Joly, 96 Mo. 435, 9 S. 
W. 897. See State v. McCarty, 1 Bay (S. C.) 
334. 


AUTREFOIS CONVICT. Formerly convict- 
ed. In criminal law. A plea by-a criminal 
in bar to an indictment that he has been 
formerly convicted of the same crime. 4 BI. 
Comm. 336; 4 Steph. Comm. 404; Simco v. 
State, 9 Tex. App. 348; U. S. v. Olsen (D. C.) 
57 Fed. 582: Shepherd v. Peapte, 25 N, Y. 420; 
State v. Cooper, 13 N. J. Law, 361. 25 Am. Dec. 
490; U. S. v. Keen, 1 McLean 429, Fed. Cas. 
No. 15.510; State v. Nelson, 7 Ala. 610: State 
v. Chaffin, 2 Swan (Tenn.) 493; State v. Par- 
ish, 43 Wis. 395. 


AUXILIARY. Aiding: attendant on; ancil- 
lary (q. v); as, an auxiliary bill In equity, 
an auxiliary receiver. See Buckley v. Har- 
rison, 10 Mise. 683, 31 N. Y. S. 1001; Bowman 
V: Stark (Tex. Civ. App.) 185 S. W. 921, 924. 


AUXILIATOR. Lat. Helper or assistant; 
the word is closely related to the English 
word auxiliary. Esta Co. v. Burke (D. C.) 
257 F. 748, 746. 


AUXILIUM. In feudal and old English law. 
Aid; compulsory aid, hence a tax or tribute; 
a kind of tribute paid by the vassal to his 
lord, being one of the incidents of the tenure 
by knight’s service. Spelman; Fitzh. Nat. 
Brey. 62. 


AUXILIUM AD FILIUM MILITEM FACIEN- 
DUM ET FILIAM MARITANDAM. An 
ancient writ which was addressed to the sher- 
iff to levy compulsorily an aid towards the 
knighting of a son and the marrying of a 
daughter of the tenants in capite of the 
crown. 


AUXILIUM CURIE. In old English law. A 
precept or order of court citing and conven- 
ing a party, at the suit and request of an- 
other, to warrant something. Kenn. Par. 
Ant. 477. 


AUXILIUM REGIS. In English law. The 
king’s aid or money levied for the royal use 
and the publie service, as taxes granted by 
parliament. A subsidy paid to the king. 
Spelman, < ` 


AUXILIUM VICE COMITI 


AUXILIUM VICE COMITI. An ancient duty 
paid to sheriffs. Cowell. 


AVAIL OF MARRIAGE. 
In Feudal Law 


The right of marriage, which the lord or 
guardian ‘in chivalry had of disposing of his 
infant ward in matrimony. A guardian in 
socage had also the same right, but not at- 
tended with the same advantage. 2 BI. 
Comm. 88. 

In Scotch Law 


A certain sum due by the heir of a deceased 
ward vassal, when the heir became of mar- 
riageable age. Ersk. Inst. 2, 5, 18. 


AVAILABLE. Suitable: usable. Lively v. 
American Zinc Co. of Tennessee, 187 Tenn. 
261, 191 S. W. 975, 979; Collins v. Twin 
Falls North Side Land & Water Co., 28 Idaho, 
1, 152 P. 200, 202: Illinois Power & Light 
Corporation v. Parks, 322 Il. 313, 153 N. B. 
483, 487. At one’s disposal. Sehwabacher 
Hardware Co. v. A. W. Miller Sawmill Co., 
90 Wash. 198, 155 P, 767, Ann. Cas. 19184; 
940. Having sufficient force or efficacy: ef- 
fectual, Pittsburgh, C., C. & St. L. Ry. Co. v. 
Broderick, 56 ind. App. 58, 102 N. E. 887, 
891. 


As used in a lease of coal lands providing for the 
removal e? all available and merchantable coal, 
“available” coal includes all coal recoverable as a 
practical and reasonable mining proposition, con- 
sidering actual conditions, cost, and all surround- 
ing circumstances; and “merchantable” means, not 
coal which under all conditions can be handled at 
a profit. but coal which Is ordinarily used, for sale, 
and can be usually sold at a profit. Big Vein Po- 
cahontas Co, v. Browning, 137 Va. 34, 120 S. B. 247, 
253. In determining the meaning of these terms, 
important elements are the location and condition 
of the coal in the mine and the disproportionate 
difference between the cost of operation therefor and 
the profits to be derived therefrom if mined and 
sold. Flavelle v, Red Jacket Consol, Coal & Coke 
Co., 82 W Va. 295, 96 S. E. 600, 605. 


AVAILABLE MEANS. This phrase, among 
mercantile men, is a term well understood 
to be anything which can readily be convert- 
ed into money; but it is not necessarily or 
primarily money itself. Mcladden v. Leeka, 
48 Ohio St. 518, 28 N. E. 874; Benedict v, 
Huntington, 32 N. Y. 224; Brigham v. Tilling- 
hast, 18 N. Y. 218. 


AVAILS. Profits, proceeds, or use. In re 
Coughlin’s Estate, 53 N. D. 188, 205 N. W. 14, 
16; Cordes v..Harding, 27 Cal. App. 474, 150 
P. 650, 651. With reference to wills, it means 
the corpus or proceeds of the estate after the 
payment of the debts, 1 Amer. & Eng. Ene. 
Law, 1039. See Allen v. De Witt, 3 N. Y. 279; 
McNaughton v. McNaughton, 34 N, Y. 201. 


AVAL. eo 

„in French Law 
. The guaranty of a bill of: exchange; so 
called because usually placed at the foot or 
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bottom (aval) of the bill. Story, Bills, §§ 394, 
454. See 11 Hary. L. Rev. 55. 


In Canadian Law 


The act of subscribing one’s signature at 
the bottom of a promissory note or of a bill 
of exchange; properly an act of suretyship, 
by the party signing, in favor of the party 
to whom the note or bill is given. 1 Low. 
Can. 221; 9 Low. Can. 360. 


AVANTURE. L. Fr. 
chance. 


Chance; hazard; mis- 


AVARIA, AVARIE.. Average; the loss and 
damage suffered in the course of a navigation. 
Poth. Mar. Louage, 105. 


AVENAGE. A certain quantity of oats paid 
by a tenant to his landlord as rent, or in lieu 
of some other duties. Jacob, L. Dict. 


AVENTURE, or ADVENTURE. A mis- 
chance causing the death of a man, as where 
a person is suddenly drowued or killed by any 
accident, without felony. Co. Litt. 391; 
Whishaw. 


AVENUE. Any broad passageway, bordered 
ou each side by. trees. Greene v. Helme, 94 
Vt. 392, 111 A. 557, 559. It may be synony- 
mous with “street” but not with “boulevard.” 
City of St. Louis v. Breuer (Mo. Sup.) 223 S. 


W. 108, 110. 


AVER. L, Fr. To have. 


—Aver et tener. In old conveyancing. To 
have and to hold. ` 


AVER, v. 
In Pleading 
To declare or assert; to set out distinctly 
and formally; to allege. 


In O!d Pleading 


To avouch or verify. Litt. § 691; Co. Litt. 
362b. To make or prove true; to make good 
or justify a plea, 


AVER, n. In old English and French. Prop- 
erty; substance, estate and particularly live 
stock or cattle; hence a working beast; a 
horse or bullock, Cowell; Kelham. 


—Aver corn. A rent reserved to religious 
houses, to be paid in corn. Corn drawn by 
the tenant’s cattle. Cowell. 


—Aver land. In feudal law. Land plowed 
by the tenant for the proper use of the lord 
of the soil. Blount. ` 


—Aver penny. Money paid towards the king’s 
averages or carriages, and so to be freed 
thereof. Termes dé la Ley. 


-—Aver silver. A custom or rent formerly so 


called; Cowell. 


AVERA. .A day’s work of a-ploughman, for- 
merly. valued at. eight pence.: Jacob, L Dict. 


1% 


AVERAGE. A medium, a mean. proportion, 
Long v. Ottumwa Ry. & Light Co., 162 Towa, 
11, 142 N. W. 1008, 1015, ` 


In ordinary usage the term signifies the mean be- 
tween two or more quantities, measures, or num- 
bers. If applied to something which is incapable of 
expression in terms of measure or amount, it sig- 
nifies that the thing or person referred to is of the 
ordinary or usual type, 


In Old English Law 


A service by horse or carriage, anciently 
due by a tenant to his.lord. Cowell. A labor 
or service performed with working cattle, 
horses, or oxen, or with wagons and carriages, 
Spelman. ` ‘ 

Stubble, or remainder of straw and grass 
left in corn-fields after harvest. In Kent it 
is called “gratten,” and in other parts “rowgh- 
ings.” 

in Maritime Law 


Loss or damage accidentally happening to 
a vessel or to its cargo during a voyage. 

Also a small duty paid to masters of ships, 
when goods are sent in another man’s ship, 
for their care of the goods, over and above 
the freight. 


In Marine Insurance 


Where loss or damage occurs to a vessel or 
its cargo at sea, average is the adjustment 
and apportionment of such loss between the 
owner, the freight, and the cargo, in propor- 
tion to their respective interests and losses, in 
order that one may not suffer the whole loss, 
but each contribute ratably. 
surance Co, 2 Wash. C. O. 51, 6 Fed. Cas. 
611; Insurance Co. v. Bland, 9 Dana (Ky.) 
147; Whitteridge v. Norris, 6 Mass. 125; 
Nickerson v. Tyson, 8 Mass. 467; Insurance 
Co. v. Jones, 2 Bin. (Pa.) 552. 

General average (also called “gross’’) con- 
sists of expense purposely incurred, sacrifice 
made, or damage sustained for the common 
safety of the vessel, freight, and cargo, or 
the two of them, at risk, and is to be con- 
tributed for by the several interests in the 
proportion of their respective values exposed 
to the common danger, and ultimately sur- 
viving, including the amount off expense, sac- 
rifice, or damage so incurred in the con- 
tributory value. 2 Phil. Ins. § 1269 et seq.; 3 
Kent, Comm: 232; Padelford v. Boardman, 
4 Mass. 548; The Roanoke, 46 F. 297; id., 
53 F. 270; id., 59 F. 161, 8 C..C, A. 67; Wil- 
son v. Cross, 33 Cal. 69; Code de Com. tit. 
xi.; Aluzet, Trait des Av. exx.; Sturgess v. 
Cary, 2. Curt. ©. C. 59, Fed. Cas, No. 18,5723 
Greely v. Ins. Co., 9 Cush. (Mass.) 415; Mc- 
Loon’s Adm’r v. Cummings, 78 Pa. 98; Star 
of Hope y. Annan, 9 Wall. 203, 19 L. Ed. 688; 
Lea Rhodia, Dig. 14, 2, 1. 


“General average” is a contribution by the sever- 
al interests engaged In a maritime venture to make 
good the loss of one of them for the voluntary sac- 
rifice of a part of the ship or cargo to save the 


Coster v. In- 
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residue of the property and the lives of those on ` 
board, or for extraordinary expenses necessarily 
incurred for the common benefit and safety of all. 
California’ Canneries Co. v, Canton Ins. Office, 25 
Cal. App. 303, 143 P, 549, 553; Fagan Iron Works v. 
Calumet Const, Co., 82 N. J, Eq. 345, 88 A. 1069; 
St. Paul Flre & Marine Ins. Ce. v. Beacham, 128 
Md. 414, 97 A. 708, 709, L. R. A. 1916F, 1168. The law 
of general ayerage is part of the maritime law, and 
not of the municipal law, and applies to maritime 
adventures only. Ralli v. Troop, 157 U. S. 386, 15 8. 
Ct. 657. 39 L. Ed. 742. 


Particular average is a loss happening to 
the ship, freight, or cargo which ‘is not to be 
shared by contribution among all those in- 
terested, but must be borne by the owner of 
the subject to which it occurs, It is thus 
called in contradistinction to general average. 
Bargett v. Insurance Co., 3 Bosw. (N. Y.) 395. 

Petty average denotes such charges and 
disbursements as, according to occurrences 
and the custom of every place, the master 
necessarily furnishes for the benefit of the 
ship and cargo, either at the place of loading 
or unloading, or on the voyage; such as the 
hire of a pilot for conducting a vessel from 
one place to another, towage, light money, 
beaconage, anchorage, bridge toll, quarantine 
and such like. Park, Ins. 100; Le Guidon, ec. 


5, a. 13; Weyt, de A. 3, 4; Weskett, art. 
Petty Av.; 2 Phill, Ins. § 1269, n. 1; 2 
Arnould, Mar. Ins. 927. 


Simple average is the same as “particular 
average” (Q. V). 


In General 


~Average charges. “Average charges for toll 
and transportation” are understood to mean, 
and do mean, charges made at a mean rate, 
obtained by dividing the entire receipts for 
toll and transportation by the whole quantity 
of tonnage carried, reduced to a common 
standard of tens moved one mile. Hersh 
v. Railway Co., 74 Pa. 190. 


—Average prices. Such as are computed on 
all the prices of any articles sold within a 
certain period or. district. 


—Gross average. More commonly called “gen- 
eral average” (q. v.). 


AVERIA. In old English law. A term ap- 
plied to working cattle, such as horses, oxen, 
ete. i 


AVERIA CARRUCÆ. Beasts of the plow. 
3 Bla. Comm..9; 4 Term, 566. 


AVERIIS CAPTIS IN WITHERNAM. A writ 
granted to one whose cattle were unlawfully 
distrained by another and driven out of the 
county in which they were taken, so that. they 
could not be replevied by the sheriff. Reg. 
Orig. 82. 


AVERIUM. Lat. Goods; property. A beast 


of burden, Spelman, Gloss. 


AVERMENT 


AVERMENT. 
In Pleading 


A positive statement of facts, im opposition 
to argument or inference. 1 Chit. Pl. 320; 
Bacon, Abr. Pleas, B. 


Averments were formerly said to be general and 
particular; but only particular averments are 
found in modern pleading, 1 Chit. Pl. 277. 


immaterial and impertinent averments 
(which are synonymous, 5 D. & R. 209) are 
those which need not be made, and, if made, 
need not be proved. Williamson v. Allison, 2 
East, 446; Panton v. Holland, 17 Johns. (N. 
Y.) 92, 8 Am. Dec. 369. 

Negative averments are those in which a 
negative is used. 

Particular averments are the assertions of 
particular facts. 

Unnecessary averments are statements of 
matters which need not be alleged, but which, 
if alleged, must be proved. Carth. 200. 


In Old Pleading 


An offer to prove a plea, or pleading. The 
concluding part of a plea, replication, or oth- 
er pleading, containing new affirmative mat- 
ter, by which the party offers or declares 
himself “ready to verify.” 


AVERRARE. In feudal law. A duty re- 
quired from some customary tenants, to car- 
ry goods in a wagon or upon loaded horses, 
Jacob, L. Dict. 


AVERSIO. In the civil law. An averting or 
turning away. A term applied to a species of 
sale in gross or bulk. 

Letting a house altogether, instead of in 
chambers. 4 Kent, Comm. 517. 


AVERSIO PERICULI. A turning away of 
peril. Used of a contract of insurance. 3 
Kent, Comm. 263. 


AVERUM. Goods, property, substance; a 
beast of burden. Spelman. 


AVET. A term used in the Seotch law, sig- 
nifying to abet or assist. ‘Tomlin, Dict. 


AVIA. In the civil law. 
Inst. 3, 6, 3. 


AVIATICUS. In the civil law. A grandson. 


AVIATION. ‘The art or science of traveling 
through the air by means of airplanes, 


AVIATION, ENGAGED IN. The phrase “en- 
gaged in aviation” within the meaning of an 
insurance policy denotes the act of flying in 
the air in a machine heavier than air, wheth- 
er piloting or riding as a passenger. Masonic 
Acc. Ins. Co. v. Jackson (ind. App.) 147 N., B. 
156. Seé Aeronautics. 


AVIZANDUM. In Scotch law. To make 
avizendum with a process is to take it from 
the public court to the private consideration 
of the judge. Bell, 


A grandmother. 
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AVOCAT. Fr. An advocate; a barrister. 


AVOCATION. Often used in the sense of vo- 
cation or occupation. Stellhorn v. Board of 
Com’rs of Allen County, 60 Ind. App. 14, 110 
N. E. 89, 90; National Bank of Baltimore v. 
Steele, 143 Md. 484, 122 A. 633, 634. 


AVOID. To annul; cancel; make void; to 
destroy the efficacy of anything. 

To evade; escape. Graves v. Apt, 233 
Mass. 587, 124 N. E. 432, 433. But it has no 
Sinister meaning, and does not imply sub- 
terfuge or artifice in escape. Booth v. Scott, 
276 Mo. 1, 205 S. W. 633, 689. 


AVOIDANCE. A making void, useless, emp- 
ty, or of no effect; annulling, cancelling; es- 
caping or evading. 


In English Ecclesiastical Law 


The term describes the condition of a bene- 
fice when it has no incumbent. 


In Parliamentary Language 
Avoidance of a decision signifies evading 
or superseding a question, or escaping the 
coming to a decision upon a pending question. 
Hoithouse, 
In Pleading 


The allegation or statement of new matter, 
in opposition to a former pleading, which, 
admitting the facts alleged in such former 
pleading, shows cause why they should not 
have their ordinary legal effect. Mahaiwe 
Bank y. Douglass, 31 Conn. 175; Cooper v. 
Tappan, 9 Wis. 366; Meadows vy. Insurance 
Co., 62 Iowa, 387, 17 N. W. 600; Uri v. Hirsch 
(©. C.) 123 F. 570. See Confession and avoid- 
ance. 


AVOIRDUPOIS. The name of a system of 
weights (sixteen ounces to the pound) used 
in weighing articles other than medicines, 
metals, and precious stones; so named in 


‘distinction from the Troy weight. 


AVOUCHER. The calling upon a warrantor 
of lands to fulfill his undertaking. See 
Voucher. i 


AVOUE. : In French and Canadian law. A 
barrister, advocate, solicitor, or attorney. 
An officer charged with representing and de- 
fending parties before the tribunal to which 
he ig attached. Duverger, 


AVOW. In pleading. To acknowledge and 
justify an act done. 3 Bla. Comm, 150, 

To make an avowry. For example, when 
replevin is. brought for a thing distrained, 
and the party taking claims that he had a 
right to make the distress, he is said to 
avow. Newell Mill Co. v. Muxlow, 115 N. Y. 
170, 21 N. E. 1048; Fleta, l, 1, c. 4; Cunning- 
ham, Dict. See Avowry; Justification. 


AVOWANT. One who makes an avowry. 


AVOWEE. In ecclesiastical law. An ađvo- 
cate of a church benefice. 
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AVOWRY. A pleading in the action of re- 
plevin, by which the defendant avos, that is, 
acknowledges, the taking of the distress or 
property complained of, where he took it in 
his own right, and sets forth the reason of 
` dt; as for rent in arrear, damage done, etc. 
3 Bl. Comm. 149; 1 Tida. Pr. 645. Brown 
v. Bissett, 21 N. J. Law, 274; Hill v. Miller, 5 
Serg. & R., (Pa.) 357; State v. Patrick, 14 N. 
C. 478; Lawes, Pl. 35. 

Ayowry is the setting forth, as in a declara- 
tion, the nature and merits of the defendant’s 
case, showing that the distress taken by him 
was lawful, which must be done with such 
sufficient authority as will entitle him to a 
retorno habendo. Hill v. Stocking, 6 Hill (N. 
Y.) 284. 


An avowry must be distinguished from a justi- 
fication, The former species of plea admits the 
plaintiff's ownership of the property, but alleges a 
right in the defendant sufficient to warrant him in 
taking the property and which still subsists. A 
justification, on the other hand, denies that the 
plaintiff had, the right of property or possession in 
the subject-matter, alleging it to have been in the 
defendant or a third person, or avers a right suffi- 
cient to warrant the defendant in taking it, although 


such right has not continued in force to the time 


of making answer. Bee 2 W. Jones, 25. 


AVOWTERER. In English law. An adulterer 
with whom a married woman continues in 
adultery. Termes de la Ley. 


AVOWTRY. In old English law. Adultery. 
Termes de la Ley. 


AVULSION. The removal of a considerable 
quantity of soil from the land of one man, and 
its deposit upon or annexation to the land of 
another, suddenly and by the perceptible ac- 
tion of water. 2 Washb, Real Prop. 452. 


The property of the part thus separated con- 
tinues in the original proprietor, in which respect 
avulsion differs from alluvion, by which an addi- 
tion is insensibly made to a property by the grad- 
ual washing down of the river, and which addition 
becomes the property of the owner of the lands to 
which the addition is made. Wharton, And sea 
Rees v. McDaniel, 115 Mo. 145, 21:5. W. 913; Nebras- 
ka v. Iowa, 143 U. S. 359, 12 Sup. Ct. 396, 36 L., Ed. 
186; Bouvier v. Stricklett, 40 Neb, 792, 59 N. W. 550; 
Chicago v. Ward, 169 Ill. 392, 48 N. E. 927, 38 L. 
R. A. $49, 61 Am, St. Rep. 185; Attorney General v. 
Bay Boom Wild Rice & Fur Farm, 172 Wis. 363, 178 
N. W. 569, 573. 


The loss of lands, such as those bordering 
on the seashore, by sudden or violent action of 
the elements, perceptible while in progress. 
Schwartzstein v. B. B. Bathing Park, 197 N. 
Y. S. 490, 492, 208 App. Div. 700. And see 
People v. Steeplechase Park Co., 143 N. Y. S. 
508, 508, 82 Misc. 247. 

A sudden and rapid change of channel. De- 
sha v. Erwin, 168 Ark. 555, 270 S. W. 965, 
966. See Rees v. McDaniel, 115 Mo. 145, 21 
S. W. 913. A change in the channel of a 
stream so as to cut off land in large quanti- 
ties. Cawlfield v. Smyth, 69 Or, 41, 138 P. 
227, 229. 


BL.Law Dict. (3D Ep.)—12 


AWARD 


A sudden abandonment of an old channel 
and the creation of a new one. Harper v. Hol- 
ston, 119 Wash. 436, 205 P. 1062, 1064. 


Where running streams are the boundaries be- 
tween states, the same rule applies as between 
private proprietors, and, if the stream from any 
cause, natural or artificial, suddenly leaves its old 
bed and forms a new one by the process known 
as “avulsion,” the resulting change of channel works 
no change of boundary, which remains in the mid- 
dle of the old channel though no water may be 
flowing in it and irrespective of subsequent changes 
in the new channel. State of Arkansas v. State of 
Tennessee, 38 S. Ct. 301, 304, 246 U. 5. 158, 62 L. Ed. 
638, L. R. A. 1918D, 258. 


See Accretion; Alluvion; Reliction. 


AVUNCULUS. In the civil law. A mother’s 
brother. 2 Bl. Comm. 230. Avunculus mag- 
nus, a great-uncle. Avunculus major, a great- 
grandmother's brother. Avunculus maximus, 
a great-great-grandmother’s brother. See 
Dig. 38, 10, 10; Inst. 3, 6, 2. 


AVUS. In the civil law. 
Inst. 3, 6, 1. 


A grandfather. 


AWAIT. Used in old statutes to signify a ly- 
ing in wait, or waylaying. 


AWARD, v. To grant, concede, or adjudge to. 
To give or assign by sentence or judicial de- 
termination. Hobson v. Superior Court of 
Tulare County, 69 Cal. App. 60, 230 P. 456, 457. 
Thus, a jury awards damages; the court 
awards an injunction, Starkey y. Minneapo- 
lis, 19 Minn. 206 (Gil. 168). One awards a 
contract to a bidder. See Jackson v, State, 
194 Ind. 130, 142 N. E. 1, 2 (holding that a 
finding that a contract was “awarded to” a 
bidder meant it was entered into with all re- 
quired legal formalities). 


AWARD, n. The decision or determination 
rendered by arbitrators or commissicners, 
or other private or extrajudicial deciders, 
upon a controversy submitted to them; also 
the writing or document embodying such de- 
cision, Halnon v. Halnon, 55 Vt. 321; Hen- 
derson v. Beaton, 52 Tex. 43; Peters v. 
Peirce, 8 Mass. 398; Benjamin v. U. S., 29 
Ct. Cl. 417; Keiser v. Berks County, 253 Pa. 
167, 97 A. 1067, 1068. 


Under Workmen’s Compensation Acts, the term 
may be used in the above sense, as signifying a de- 
cision or determination of the Industrial Board, or 
some equivalent body. Frankfort General Ins, Co. 
v. Conduitt, 74 Ind. App, 584, 127 N. E. 212, 215. It 
may also be used to refer to the amount of compen- 
sation fixed by the board, an “award” being an 
amount fixed by arbitration. Qdrowski v. Swift & 
Co., 99 Kan. 163, 162 P. 268, 269. Hence, a compen- 
sation agreement, which is not approved by the In- 
dustrial Board, is not an award. Bruce y. Stutz 
Motor Car Co. of America, 83 Ind. App. 257, 148 N. 
E. 161, 162. 


A judgment, sentence, or final decision. 
Higginbotham v. State, 20 Ala, App. 159, 101 


AWAY-GOING CROP 


So. 166. A finding or Judgment based upon 
an appraisement. Riddell v. Rochester Ger- 
man Ins. Co. of New York, 36 R. I. 240, 89 A. 
833, 835. Sea Arbitration. 


AWAY-GOING CROP. A crop sown before 
the expiration of a tenancy, which cannot rip- 
en until after its expiration to which, how- 
ever, the tenant is entitled. Broom, Max. 
412, 


AWM. In old English statutes. A measure of 
wine, or vessel containing forty gallons. 


AWN-HINDE. See Third-Night-Awn-Hinde. 


AXIOM. In logic. A self-evident truth; an 
indisputable truth. 


AXMINSTER. The trade-name of a certain 
kind of rug. ‘The term now generally includes 
the machine-made product as well:as the 


178 


handmade. Beuttell & Sons v. U. 8. 8 Ct. 
Cust. App. 409, 412, 


AYANT CAUSE. In French law, and also in 
Louisiana, this term signifies one to whom a 
right has been assigned, either by will, gift, 
sale, exchange, or the like; an assignee. An 
ayant cause differs from an heir who acquires 
the right by inheritance. 8 Toullier, n. 245. 


AYLE. See Aiel. 


AYRE. In old Scotch law. Eyre; a cir- 
cuit or iter. : 


AYUNTAMIENTO. In Spanish law. A con- 
gress of persons; the municipal council of a - 
city or town. 1 White, Coll. 416; Friedman 
v. Goodwin, 9 Fed. Cas, 818; Strother v, Lu- 


- cas, 12 Pet. 442, 9 L. Ed. 1187, notes. 


AZURE. A term used in heraldry, signifying — 
blue. 
` Bi.Law Dior. (3p Ep.) - 


` 
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BACKWARDS 


B 


B. The second letter of the English alpha- 
bet; is used to denote the second of a series 
of pages, notes, ete.; the subsequent letters, 
the third and following numbers. 


B. C. An abbreviation for “before Christ,” 
“bail court,” “bankruptcy cases,” and “Brit- 
ish Columbia.” 


B. E. An abbreviation for “Baron of the 
Court of Exchequer.” 


B. F. An abbreviation for bonum factum, a 
good or proper act, deed, or decree; signifies 
“approved.” 


B. R. 
(King’s Bench,) or Bancus Reginæ (Queen's 
Bench.) It is frequently found in the old books 
as a designation.of that court. In more re- 
cent usage, the initial letters of the English 
names are ordinarily employed, i. e., K. B. or 


Q. B. 
B. S. Bancus Superior, that is, upper bench. 


B— S—. Designation of statements of anoth- 
er as b— s— carried the implications that 
they were absurd and fanciful. People v. 
Nitti, 312 Ill. 73, 143 N. E. 448, 456, 


BABBITT. To line or furnish with “babbitt 
metal,” which is a soft white anti-friction 
metal, of varying compositions, or any of sev- 
eral alloys similarly used. Ingersoll v. Na- 
tional Sash & Door Factory, 134 La. 19, 63 So. 
609, 610. ` . 


“BABY ACT.” A plea of infancy, interposed 
for the purpose of defeating an action upon 
a contract made while the person was a mi- 
nor, is vulgarly called “pleading the baby act.” 
By extension, the term is applied to a plea of 
the statute of limitations. 


BACHELERIA. In old records. Commonal- 
ty or yeomanry, in contradistinction to bar- 
onage, 


BACHELOR. One who has taken the first 
_ degree (baccalaureate) in the liberal arts and 
sciences, or in law, medicine, or divinity, in a 
college or university. 

A man who has never been married. 

A kind of inferior knight; an esquire. 


BACK, v. To indorse; to sign on the back: 
to sign generally by way of acceptance or 
approval. Where a warrant issued in one 
county is presented to a magistrate of anoth- 
er county and he signs it for the purpose of 
making it executory in his county, he is said 
to “back” it. 4 Bl. Comm, 291. This custom 
prevails in England, Scotland, and some of 
the United States.. So an indorser of a note 
or bill is colloquially said to “back” it. Sea- 
bury v. Hungerford, 2 Hill (N. Y.) 80. 


An abbreviation for Bancus Regis, 


BACK, adv. To the rear: backward; in a re 
verse direction. Also, in arrear. 


BACK CARRY. ‘In forest law, the crime of 
hitving, on the back, game unlawfully killed. 
See Backbear. 


BACK LANDS. A term of no very definite 
import, but generally signifying lands lying 
back from (not contiguous to) a highway or a 
water course. See Ryerss v. Wheeler, 22 
Wend. N. Y.) 150. 


BACK TAXES. Those assessed for a pre- 
vus year or years and remaining due and 
ufpaid from the original tax debtor. M. E. 
Church v. New Orleans, 107 La. 611, 32 So. 
101; Gaines v. Galbraeth, 14 Lea (Tenn.) 363. 


'BACKADATION. See Backwardation. 


BACKBEAR. In forest low. Carrying on the 
back. One of the cases in which an offender 
against vert and venison might be arrested, 
as being taken with the mainour, or manner, 
oy found carrying a deer off on his back, 
Manwood ; Cowell. 


BACKBEREND (also Backberende). Sax. 
Bearing upon the back or about the person. 
Applied to a thief taken with the stolen prop- 
erty in his immediate possession. Bract. 1, 
3, tr. 2, c. 32, Used with handhabend, having 
in, the hand. 


BACKBOND. A bond of indemnification giv- 
eq to a surety. 

In Scotch law. A deed attaching a qualifi- 
eation or condition to the terms of a convey- 
ance or other instrument. This deed is used 
when particular circumstances render it nec- 
essary to express In a separate form the limi- 
tations or qualifications of a right. . Rell. The 
instrument is equivalent to a declaration of 
trust in English conveyancing. 


BACKING. Indorsement ; indorsement by a 
magistrate. Gondas v. Gondas, 99 N. J. Eq. 
478, 184 A. 615, 617. 


BACKING A WARRANT. See Back. 


BACKSIDE. In English law. A term form- 
erly used in conveyances and also in plead- 
ing; it imports a yard at the back part of or 
behind a house, and belonging thereto. 


BACKWARDATION (also called Backada- 
tion). In the language of the stock exchange, 
tliis term signifies a consideration paid for 
delay in the delivery of stock contracted for, 
when the price is lower for time than for cash, 
Dés Passos, Stock-Brok. 270. 


3 ; . 
BACKWARDS. In a policy of marine insur- 
ance, the phrase “forwards and backwards 
atisea” means from port to port in the course 


BACKWATER 


of the voyage, and not merely from one termi- 
nus to the other and back. 1 Taunt. 475. 


BACKWATER. Water in a stream which, in 
consequence of some dam or obstruction be- 
low, is detained or checked in its course, or 
flows back. Hodges v. Raymond, 9 Mags. 
316; Chambers v. Kyle, 87 Ind. 85; Webster 
v. North Poudre Irr, Co., 74 Colo, 565, 223 P. 
36. Water caused to flow backward from a 
steam-vessel by reason of the action of its 
wheels or screw. n 


BACULUS. A rod, staff, or wand, used din 
old English practice in making livery of sei- 
sin where no building stood on the land, 
(Bract. 403 a stick or wand, by the erectign 
of which on the land involved in a real actign 
the defendant was summoned to put in &ls 
appearance: this was called “baculus nuntåg- 
torius.” 3 BI Comm. 279. -0 


BAD. Vicious, evil, wanting in good quati- 
ties: the reverse of good. See Riddell v. 
Thayer, 127 Mass. 487; Tobias v. Harland, 
4 Wend. (XN, Yo 5837. Rev. St. § 4568 (46 USCA 
§ 665) providing for compensation for seaman 
when food on voyage was “bad in quality” èr 
untit for use contemplates more than poor 
cooking or seasoning of good food. The EU- 
ward R. West (D. C.) 212 F. 287, 289. ; 
Substantially defective; inapt; not good, 
The technical word for unsoundness in plead- 
ing, i ‘ 
BAD BEHAVIOR. Where a judgment iña 
criminal case has been suspended on cond:tién 
of good behavior, the term “good behavior” 
means conduct that is authorized by law, atid 
“bad behavior” means conduct such as tHe 
law will punish. State v. Hardin, 183 N. C. 
815, 112 S. E. 593, 594. f ` 


BAD DEBT. Generally speaking, one which 
is uncollectible. But technically, by statúte 
in some states, the word may have a mofe 
precise meaning. In Louisiana, bad debts are 
those which have been preScribed against 
(barred by limitations) and those due by bank- 
rupts who have not surrendered any propetty 
to be divided among their creditors. Cif. 
Code La. art. 1048. In North Dakota, as ap- 
plied to the management of banking associgq- 
tions, the term means all debts due to the as- 
sociation on which the interest is past dye 
and unpaid for a period of six months, ug- 
less the same are well secured and in procegs 
of collection. Rev. Codes N. D. 1899, § 3340 
(Comp. Laws 1913, § 5165). 


it 
BAD FAITH. The opposite of “good faith’ 
generally implying or involving actual or con- 
structive fraud, or a design to mislead or dẹ- 
ceive another, or a neglect or refusal to fpi- 
fill some duty or some contractual obligatien, 
not prompted by an honest mistake as to one’s 
rights or duties, but by-some interested‘or spi- 
ister motive. Quoted with approval in S 
v. Griffin; 100 S. C. 331, 84 S: E: 876, 877. 
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see Shaw v. Union Escrow & Realty Co., 53 
Cal. App. 66, 200 P. 25, 26; Browning v. Fidel- 
ity Trust Co. (C. C. A.) 250 F., 321, 324: Twit- 
chell v. Nelson, 131 Minn, 375, 155 N. W. 621, 
624; Hilgenberg v. Northup, 134 Ind. 92, 33 
N. E. 786; Morton v. Immigration Ass’n, 79 
Ala. 617; Coleman v. Billings, £9 Tll. 191; 
Lewis v. Holmes, 109 La. 1030, 34 So. 66, 61 
L. R. A. 274; Harris v. Harris, T0 Pa. 174; 
Peun Mut. L. Ins. Co, v. Trust Co., 73 F. 653, 
19 C. C. A. 316, 88 L. R. A. 33, 70; Insurance 
Co. v. Edwards, 74 Ga. 230. The “had faith” 
referred to in section 63 of the Negotiable In- 
struments Law, is bad faith in fact. derived 
by inference of fact, as distinguished from 
inference of law, and the substantial equiva- 
lent of fraud. Gigoux v. Moore, 105 Kan. 
361. 184 P. 637, 640. Guilty knowledge and 
willful ignorance alike involve the result of 
“had faith.” Hankins v. Farmers' & Mer- 
chants’ Bank, 69 OKI. 136, 170 P, S90, 891, 892; 
Hess vy. Iowa Bankers’ Mortgage Co., 198 
Iowa, 1365, 201 N. W. 91, 92; Gerseta Corpo- 
ration v. Wessex-Campbell Silk Co. (C. C. A.) 
2 F.(2d) 236, 238, 


BAD PLACE. Under a contract requiring the 
employer to timber all bad places in the mine 
unless caused by the. miner's negligence, a 
“bad place” was a place in the roof which 
could not be made reasonably safe by the or- 
dinary propping usually done by the miner 
himself. W. G. Duncan Coal Co. v. Thomp- 
son’s Adm’r, 157 Ky. 304, 162 S. W. 1139. 
1140, 


BAD TITLE. One which conveys no property 
to the purchaser of the estate: one which is 
so radically defective that it is not marketa- 
ble, and hence such that a purchaser cannot 
be legally compelled to accept it. Heller v. 
Cohen, 15 Misc. 378, 36 N. Y. S. 668. 


BADGE. A mark or cognizance worn to show 
the relation of the wearer to any person or 
thing; the token of anything; a distinctive 
mark of office or service. 


BADGE OF FRAUD. A term used relatively 
to the law of fraudulent conveyances made 
to hinder and defraud creditors. It is detined 
as a fact tending to throw suspicion upon a 
transaction, and calling for an explanation. 
Bump, Fraud. Conv. 31; Gould v. Sanders, 69 
Mich. 5, 37 N. W. 37; Bryant v. Kelton, 1 Tex. 
420; Goshorn v. Snodgrass, 17 W. Va. 768; 
Kirkley v. Lacey, 7 Houst. (Del.) 213, 30 A. 
994; Phelps v. Samson, 113 Iowa, 145, 84 N. 
W. 1051. It is a suspicious circumstance that 
overhangs a transaction, or appears on the 
face of the papers, Toone v. Walker, 115 Okl. 
289, 243 P. 147, 148; such as exaggerating 
the consideration, Quealy Land & Live Stock 
Co. v. George, 86 Wyo. 268, 254 P. 130, 132, 
or the pendency of suit against debtor at time 
of sale, McLain v. Georgia State Bank, 164 
Ga. 699, 139 S. B. 527, 528. - It is a badge of 
fraud for an insolvent debtor, or one:who is _ 
very considerably indebted, to:make:a trans-. 
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fer of his property. Griggs v. Crane’s Trus- 
tee, 179 Ky. 48, 200 S. W. 317, 319. 


BADGER. In old English law. One who 
made a practice of buying corn or victuals in 
„one place, and carrying them to another to 
sell and make profit by them. 


BAG. A sack or satchel. A certain and cus- 
tomary quantity of goods and merchandise 
in a sack, Wharton. An uncertain quantity 
of goods and merchandise, from three to four 
hundred. Jacob. . 


BAGA. In English law. A bag or purse. 
Thus there is the petty-hag-office in the com- 
mon-law jurisdiction of the court of chancery, 
because all original writs relating to the busi- 
ness of the crown were formerly kept in a tit- 
tle sack or bag, in parvd bayd. 1 Madd. Ch. 4. 


BAGAVEL. The citizens of Exeter had 
granted to them by charter from Edward L 
the collection of a certain tribute or toll up- 
oo all manner of wares brought to that city 
to be sold, toward the paving of the streets, 
repairing of the walls, and maintenance of 
the city, which was commonly called bagavel, 
bethugavel and chippinggavel. Antiq, of Ex- 
eter. 


BAGGAGE. In the law of carriers, this term 
comprises such articles of personal conven- 
ience or necessity as are usually carried by 
passengers for their personal use, It includes 
whatever the passenger takes with him for 
his personal use or convenience according 
to the habits or wants of the particular class 
to which he helongs, either with reference to 
the immediate necessities or ultimate pur- 
pose of the journey. Macrow v. Railway Co., 
L. R. 6 Q. R. 612; Bomar v. Maxwell, 9 
Humph. (Tenn.) 621, 51 Am. Dec. 682; Rail- 
road Co. v. Collins, 56 IN. 217: Hawkins v. 
Hoffman, 6 Hill (N. Y.) 590, 41 Am. Dec. 767; 
Glovinsky v. Steamship Co., 6 Misc. 388, 26 
N. Y. S. 751; Mauritz v. Railroad Co. (C. C.) 
23 Fed. T71; Dexter v. Railroad Co., 42 N. Y. 
326. 1 Am. Rep. 527; Story, Bailm. § 499; 
Landesman-Hirshheimer Co, v. Louisville & 
N. R. Co., 178 Ky. 712, 199 S. W. 1050, L. R. 
A. 1918C, 105; 5 R. C. L. 158; Gibbons v. 
Chicago. B, & Q. Ry. Co., 98 Neb. 696, 154 N. 
W. 226, 297: Schaff v. Gibson (Tex. Civ. App.) 
258 S. W. 595, 598; Sherman v. Pullman Co., 
79 Mise. 52, 139 N. Y. S. 51, 52; Strome v. 
Lusk (Mo. App.) 180 S. W. 27, 28. Thus, jew- 
elry snitable to the condition in life of the 
passenger and intended for personal use on 
the journey is “baggage.” Missouri Pac. R, 
Co. v. Pugh, 157 Ark, 383, 248 S. W. S97; 4 
Bingh. 218; McGill v. Rowand, 3 Pa. 451, 45 
Am. Dec. 654; Borden v. New York Cent. R. 
Co., 98 Misc. 574, 162 N. Y. S. 1099, 1102. But 
it is not baggage where carried by a traveler 
for the use of another or for the purposė of 
business or sale. Illinois Cent. R. Co. v. Fon- 
taine, 217 Ky. 211, 289 S. W. 263, 266, 52 A. 
L. R. 1064; Nevins v. Steamboat Co., 4- Bosw. 
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(N. Y.) 225: Metz v. R. Co., 85 Cal. 329, 24 P. 
610, 9 L. R. A. 431, 20 Am. St. Rep. 228; 
Húmphreys v. Perry, 148 U. S. 627, 13 S. Ct. 
711, 37 L. Ed. 587. A multitude of objects 
have been held to be baggage; 6. g., razors 
in a trunk checked by a male passenger, San 
Antonio & A. P. Ry. Co. v. Green (Tex. Civ. 
App.) 170 S. W. 110, 111, and a thimble car- 
ried in her trunk by the mother of two small 
ehildren, Louisville & N. R. Co. v. Hestle, 
200 Ala. 187, 75 So. 885, 887. Other articles 
have been held not to be haggage, such as_ 
stocks and bonds, Jandorf v. Pullman Co., 104 
Mise, 79, 171 N. Y. S. 321, 322: a gun and gun 
case, not connected with the purpose of the 
trip, House v. Chicago & N. W. Ry. Co., 32 S. 
D. 269, 142 N. W. 736, 738; and an article for 
use in housekeeping after the end of a passen- 
ger’s journey, Louisville & N. R. Co. v. Fletch- 
er, 194 Ala, 257, 69 So. 634, 635. 


BAGGAGE CAR. This term, as used in the 
Tull Crew Law, may include a combined bag- 
gage and passenger car, notwithstanding the 
fact that it carries no baggageman for a por- 
tion of the train's run and is locked during 
such period. Pennsylvania It. Co. v. Public 
Service Commission, 67 Pa. Super. Ct. 569, 
573. 

BAHADUM. 


A chest or coffer. Fleta 


BAIL, v. To procure the release of a person 
from legal custody, by undertaking that he 
shall appear at the time and place designated 
and submit himself to the jurisdiction and 
judgment of the court. 


The taking of bail consists in the acceptance by a 
competent court, magistrate, or officer, of sufficient 
bail for the appearance of the defendant according 
to the legal effect of his undertaking, or for the 
payment to the state of a certain specified sum if 
he does not appear. Code Ala, 1886, § 4407 (Code 
1928, § 3361). 


To deliver the defendant to persons who, in 
the manner prescribed by Jaw, become secnri- 
ty for his appearance in court. To set at lib- 
erty a person arrested or imprisoned, on secu- 
rity being taken for his appearance on a day 
and a place certain, which security is called 
“bail,” because the party arrested or impris- 
oned is delivered into the hands of those who 
bind themselves for his forthcoming, (that is, 
become bail for his due appearance when re- 
quired,) in order that he may be safely pro- 
tected from prison. Wharton. Staiford v. 
State, 10 Tex. App. 49. - 


In its more ancient signification, the word includes 
the delivery of property, real or personal, by one 
person to another. 


BAIL, n. The surety or sureties who procure 
the release of a person under arrest, by be- 
coming responsible for his appearance at the 
time and place designated. Those persons 
who become sureties for the appearance of 
the defendant in court. 


* BAIL 


“Upon those contracts of Indemnity which are 
taken in legal proceedings as security for the per- 
formance of an obligation imposed or declared by 
the tribunals, and known as undertakings or recog- 
nizances, the sureties are called bail.” Civ. Code 
Cal, § 2780. 


—Bail above or bali to the action, 
bail, infra. 


See Special 


—Bail absolute. Sureties whose liability is 
conditioned upon the failure of the principal 
to duly account for money coming to hig 
hands as administrator, guardian, etc. 


-—Bail below, or bail to the sheriff. See Bail 
to the sheriff or bail below, infra. 


—Bai!l bond. A bond executed by a defendant 
who has been arrested. together with other 
persons as sureties, naming the sheriff, con- 
stable, or marshal as obligee, in a penal sum 
proportioned to the damages claimed or pen- 
alty denounced, conditioned that the defend- 
ant shall duly appear to answer to the legal 
process in the officer’s hands, or shal] cause 
special bail to be put in, as the case may be. 

An obligation signed by the accused with 
sureties, conditioned that the same shall be 
void on the performance by the accused of 
such acts as he is required to perform. State 
v. Wilson, 265 Mo. 1, 175 S. W. 603, 605. In 
criminal cases, a bail bond is a contract un- 
der seal, which, from its nature, requires sure- 
ties or bail, and therefore differs from a 
“recognizance,” which is a.debt or obliga- 
tion of record, acknowledged before some 
court or magistrate authorized to take it, with 
eondition to do some particular act, and 
which need not be executed by the parties. 
State v. Bradsher, 189 N. C. 401, 127 S. E. 349, 
351, 88 A. L. R. 1102; National Surety Co. V. 
Nazzaro, 233 Mass. 74, 123 N. E. 346. See, 
also, Ewing v. United States (C. C. A.) 240 F. 
241, 246. But uuder the law of Connecticut, 
“recognizance” and “bail” afte interchange- 
able. National Surety Co. v. Nazzaro, 239 
Mass. 841. 132 N. E. 49, 50. 


—Bail common. A fictitious proceeding, in- 
tended ouly to express the appearance of a 
defendant, in cases where special bail is not 
required. It is put in in the same form as 
special bail, but the sureties are merely nom- 
inal or imaginary persons, as John Doe and 
Richard Roe. 8 Bl Comm. 287, 


—Bail court. In English law and practice. 
An auxiliary court of the court of queen’s 
bench at Westminster, wherein points - con- 
nected more particularly with pleading and 
practice are argued and determined. Holt- 
house; Wharton, Law Dict. 2d Lond. ed. It 
has been abolished. 


Bail dock. Formerly at the Old Bailey, in 
London, a small room taken from one of the 
corners of the court, and left open at.the top, 
in which certain malefactors were placed dùr- 
ing trial. Cent. Dict. , zi 
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—Bali in error. That given by a defendant 
who intends to bring a.writ of error on the 
judgment and desires a stay of execution in 
the meantime. 


—Bail piece. A formal entry or memorandum 
of the recognizance or undertaking of special 
bail in civil actions, which, after being sign- 
ed and acknowledged by the bail -before the 
proper officer, is filed in the court in which 
the action is pending. 3 Bl. Comm. 291; 1 
Tidd, Pr. 250; Worthen v. Prescott, 60 Vt. 
68, 11 Atl. 690; - Nicolls v. Ingersoll, 7 Johns. 
(N. Y.) 154; 1 Sellon, Pr. 139. 


-Bail to the action or bail above. Special bail 


(q. v.) 


—Bail to the sheriff or bail below. Persons who 
undertake that a defendaut arrested upon 
mesne process in a civil action shall duly ap- 
pear to answer the plaintiff: such undertak- 
ing being in the form of a bond given to the 


sheriff. termed a “bail bond“ ty. v3. 3 BL 
Comm. 290; 1 Tidd, Pr. 221. Sureties who 


bind themselves to the sheriff to secure the 
defendant’s appearance, or his putting in bail 
to the action on the return-day of the writ. 


“Bail to the sheriff was originally designed to tem- 
porarily liberate the defendanl from close custody, 
and to place means in the sberiff’s hands to insure 
the defendant’s appearance to unswer at the return 
of the writ. * + * The appearance which was 
contemplated was not, however, necessarily an ac- 
tual appearance in person, but by putting in new 
bail, called bail to the action, speclal bail, or bail 
above. This -special bail, or buil above, was by 
recognizance, which was matter of record, and an 
act of appearance, and by it the bail were bound 
that if the defendant should be condemned he should 
pay or remder himself a prisoner, and if he did not, 
that they would pay the condemnation. The un- 
dertaking of the bail to the sheriff, or bail below, 
was wholly diiferent, and was adapted to the spe- 
cific exigency. It was in the form of a bond to 
the sheriff, and was conditioned for the defend- 
ant’s appearance at the return of the writ, which 
Meant putting in and perfecting bail above.” De 
Myer v. McGonegal, 32 Mich. 120, 124. 


-~Civil bail. That taken in civil actions. 


—Common bail. Fictitions sureties formally 
entered in the proper office of the court. See 
Bail common, supra. 


—Special ball. Responsible sureties who un- 
dertake as bail above. Persons who under- 
take jointly and severally in behalf of a de- 
fendant arrested on mesne process in a civil 
action that, if he be condemned in the action, 
he shall pay the costs and condemnation, 
(that is, the amount which may be recovered 
against bim,) or render himself a prisoner, or 
that they will pay it for him. 3 Bl. Comm. 
291; 1 Tidd, Pr. 245; Sellon, Pr. 187. See 
Bail to the sheriff or bail below, supra. 


«Straw. bail. Nominal or worthless bail. 
Irresponsible persons, or. men of no property, 
who make a practice of going bail for any one 
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who will pay them a fee therefor, and who 
originally, as a mark of their purpose, wore 
straw in their shoes. 


BAIL. Fr. In French and Canadian law. A 
lease of lands. See Merlin, Répert. Bait. 


—Bail 4 cheptel. A contract by which one of 
the parties gives to the other cattle to 
keep, feed and care for, the borrower receiv- 
ing half the profit of increase, and bearing 
half the loss. Duverger. 


—Ball à ferme. A contract of letting lands. 


—Bail à longues années. A lease for more than 
nine years; the same as bail emphyteotique 
(see infra) or an emphyteutic lease. 


—Bail à loyer. A contract of letting houses. 


—Bail 4 rente. A contract partaking of the 
nature of the contract of sale, and that of the 
contract of lease; it is translative of prop- 
erty, and the rent is essentially redeemable. 
Clark’s Heirs v. Christ’s Church, 4 La. 286; 
Poth. Bail à Rente, 1, 3. 


—Bail emphyteotique. An emphyteutic lease; 
a lease for a term of years with a right to 
prolong indefinitely ; practically equivalent to 
an alienation. 5 Low. C. 381; 6 Low. C. 58. 
See Emphyteusis. 


BAILABLE. Capable of being bailed; 
mitting of bail; 


ad- 
authorizing or requiring bail. 


BAILABLE ACTION. One in which the de- 
fendant is entitled to be discharged from ar- 
rest only upon giving bond to answer. 


BAILABLE OFFENSE. One for which the 
prisoner may be admitted to bail. 


BAILABLE PROCESS. Such as requires the 
officer to take bail, after arresting the de 
fendant. That under which the sheriff is 
directed to arrest the defendant and is re- 
quired by law to discharge him upon his ten- 
dering suitable bail as security for his ap- 
pearance. A capias ad respondendum is bail- 
able; not so a capias ad satisfaciendum. 


BAILEE. In the law of contracts. One to 
whom goods are bailed; the party to whom 
personal property is delivered under a con- 
tract of bailment. Phelps v. People, 72 N. Y. 
357; McGee v. French, 49 S. ©. 454, 27 S. E. 
487; Bergman v. People, 177 Ill, 244, 52 N. B. 
863; Com. v. Chathams, 50 Pa. 181, 88 Am. 
Dec. 589; E. R. Parker Motor Co. v. Spiegal, 
33 Ga. App. 795, 127 S. E. 797, 798; Hotels 
Statler Co. v. Sader, 108 Ohio St. 638, 184 N. 
E. 460, 462, 22 A. L. R. 1190. A species of 
agent to whom something movable is commit- 
ted in trust for another. Cowart v. State, 16 
Ala. App. 119, 75 So. 711, 718; People v. Ric- 
cardi, 50 Cal. App. 427, 195 P. 448, 449, 

As used in some embezzlement statutes, the word 
“baile” does not include all bailments, but only 


BAILIFF 


those for the sole benefit of the bailor, where there 
is a fiduciary relation between the parties. John- 
son v. State, 71 Tex. Cr. R. 206, 159 8. W. 849, 850. 


BAILIE. In the Scotch law. (1) A magis- 
trate having inferior criminal and civil ju- 
risdietion, similar to that of an alderman, (g. 
v.;) (2) an officer appointed to confer infeoff- 
ment, (q. v.;) a bailiff, (Q. v 3) a server of 
writs. Bell. 


BAILIFF. One to whom some authority, 
care, guardianship, or jurisdiction is delivered, 
committed, or intrusted; one who is deputed 
or appointed to take charge of another’s af- 
fairs; an overseer or superintendent; a 
keeper, protector, or guardian; a steward. 
Spelman. 

A sheriffs officer or deputy. 1 BI. Comm. 
344, 

A court attendant, sometimes called a tip- 
staff. 

A magistrate, who formerly administered 
justice in the parliaments or courts of France, 
answering to the English sheriffs as mention- 
ed by Bracton, ' 


In the Action of Account Render. 


A person acting if a ministerial capacity 
who has by delivery the custody and admin- 
istration of lands or goods for the benefit of 
the owner or bailor, and is liable to render an 
account thereof. Co. Litt. 271; Story, Eq. 
Jur. § 446; West v. Weyer, 46 Ohio St. 66, 18 
N. B. 537, 15 Am. St. Rep. 552. 


A bailiff is defined to be “a servant that has the 
administration and charge of lands, goods, and chat- 
tels, to make the best benefit for the owner, against 
whom an action of account lies, for the profits which 
he has raised or made, or might by his industry or 
care have raised or made.” Barnum y. Landon, 25 
Conn, 149. 


In General 
—Bailiff-errant. A bailiffs deputy. 


—Bailiffs of franchises. In English law. Cfi- 
cers who perform the duties of sheriffs with- 
in liberties or privileged jurisdictions, in 
which formerly the king’s writ could not be 
executed by the sheriff. Spelman. 


~—Bailiffs of hundreds. In English law. Offi- 
cers appointed over hundreds, by the sheriffs, 
to collect fines therein, and summon juries; 
to attend the judges and justices at the as- 
sises and quarter sessions; and also to exe- 
cute writs and process in the several hun- 
dreds. 1 BL Comm. 345; 3 Steph. Comm. 29; 
Bract. fol. 116. 


—Bailiffs of manors. In English law. Stew- 
ards or agents appointed by the lord (general- 
ly by an authority under seal) to superintend 
the manor, collect fines, and quit rents,- in- 
spect the buildings, order repairs, cut down 
trees, impound cattle trespassing, take an ac- 
count of wastes, spoils, and misdemeanors in 
the woods and demesne lands, and do other 
acts for the lord’s interest. Cowell 
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—High bailiff. An officer attached to an Eng- 
lish county court. His duties are to attend 
the court when sitting; to serve summonses; 
and to execute. orders, warrants, writs, ete. 
St. 9 & 10 Vict. e. 95, § 33; Poll. ©. C. Pr. 16. 
He also has similar duties under the bank- 
ruptcy jurisdiction of the county courts. 


—Special bailiff. A deputy sheriff, appointed 
at the request of a party to a suit, for the 
special purpose of serving or executing some 
writ or process in such suit, 


BAILIVIA. 
In Old Law 

A hbailiff’s jurisdiction, a bailiwick; 

same as bailium. 


the 
Spelman, See Bailiwick. 


In Old English Law 


A liberty, or exclusive jurisdiction, which 
was exempted from the sheriff of the county, 
and over which the lord of the liberty appoint- 
ed a bailiff with such powers within his pre- 
cinct as an under-sheriff exercised under the 
sheriff of the county. Whishaw. 


BAILIWICK. The territorial jurisdiction of 
a sheriff or bailiff. 1 Bl. Comm. 344. Green- 
up v. Bacon, 1 T. B. Mon. (Ky.) 108. 

A liberty or exclusive jurisdiction which 
was exempted from the sheriff of the county, 
and over which the lord appointed a bailiff, 
with such powers within his precinct as the 
under-sheriff exercised under the sheriff of 
the county. Whishaw, Lex. 


BAILLEUR DE FONDS. In Canadian Law. 
The unpaid vendor of real estate. 1 Low. 
C. 1, 6; 9 Low. C. 497. 


BAILLI1. In old French law. One to whom 
judicial authority was assigned or delivered 
by a superior. 


BAILMENT. A delivery of something of a 
personal nature by one party to another, to 
be held according to the purpose or object 
of the delivery, and to be returned or deliv- 
ered over when that purpose is accomplished. 
Prof. Joel Parker, MS. Lect. Harvard Law 
School, 1851. Adopted in Hogan v. O’Brien, 
206 N. Y. 5. 881, 833, 123 Misc. 865. 

A delivery of goods or personal property, 
by one person to another, in trust for the exe- 
cution of a special object upon or in relation 
to such goods, beneficial either to the bailor 
or bailee or both, and upon a contract, express 
or implied, to perform the trust and carry out 
such object, and thereupon either to redeliver 
the goods to the bailor or otherwise dispose 
of the same in conformity with the purpose 
of the trust. Watson v. State, 70 Ala. 13, 45 
Am. Rep. 70; Com. v. Maher, 11 Phila. (Pa.) 
425; McCaffrey v. Knapp, 74 Il. App. 80; 
Krause y. Com., 93 Pa. 418, 39 Am. Rep, 762; 
Fulcher v. State, 32 Tex. Cr, R. 621, 25 S. W. 
625. 

The transfer of the possession of personal. prop- 
erty without the transfer of ownership for the ag- 
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complishment of a certain purpose, Essex v, Fife, 
67 OKI, 55, 168 P. 814. 

A delivery of a thing in trust for some special ob- 
ject or purpose, and upon a contract, express or im- 
plied, to conform to the object or purpose of the 
trust. Story, Bailm. 3. 

Bailment is a word of French origin, significant 
of the curtailed transfer, the delivery or mere hand- 
ing over, which is appropriate to the transaction 
Schouler, Pers. Prop. 695. 

A delivery of goods in trust upon a contract, ex- 
Pressed or implied, that the trust shall be faith- 
fully executed on the part of the bailee, 2 BI. 
Comm, 455; D. M. Ferry & Co. v. Forquer, 61’ Mont. 

36, 202 P. 193, 195, 29 A, L. R. 642, 

A delivery of goods in trust upon a contract, ex- 
pressed or implied, that the trust shall be duly ex- 
ecuted, and the goods restored by the bailee as soon 
as the purposes of the bailment shall be answered. 


2 Kent, Comm. 559; Zetterstrom v. Thomas, $2 
Conn, 702, 104 A. 237, 1 A. L, R. 892; Samples v. 
Geary (Mo. App.) 292 S. W. 1056, 1067; Tashima v. 


People, 58 Colo. 98, 144 P. 200, 201. 

A delivery of goods in trust on a contract, either 
expressed or implied, that the trust shall be duly 
executed, and the goods redelivered as soon as the 
time or use for which they were bailed shall have 
elapsed or be performed. Jones, Bailm, 117. 

A delivery of goods for some purpose, upon a con- 
tract, express or implied, that, after the purpose hag 
been fulfilled, they shall be redeliyered to the bail- 
or, or otherwise dealt with, according to his direc- 
tions, or (as the case may be) kept till he reclaims 
them. 2 Steph. Comm. 80;. Lord v. Oklahoma State 
Fair Ass’n, 95 OKI. 204, 219 P. 718, 718; Firestone 
Tire & Rubber Co. v. Cross (C. C. A.) 17 F.(2a) 417, 
418. 

According to Story, the contract does not neces- 
sarily imply an undertaking to redeliver the goods. 
On the other hand, Blackstone, although his defini- 
tion does not include the return, speaks of it in 
all his examples of bailments as a duty of the 
bailee; and Kent says that the application of the 
term to cases in which no return or redelivery to 
the owner or his agent is contemplated, fs extend- 
ing the definition of the term beyond its ordinary 
acceptation in English law. A consignment to a 
factor would be a bailment for sale, according to 
Story; while according to Kent it would not, 
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Sir William Jones has divided bailments 
into five sorts, namely: Depositum, or depos- 
it; mandetum, or commission without. rec- 
ompense; commodatum, or loan for use with- 
out pay; pignori acceptum, or pawn; lo- 
catum, or hiring, which is always with re- 
ward. This last is subdivided into locatio 
rei, or hiring, by which the hirer gains a tem- 
porary use of the thing; locatio operis facien- 
di, when something is to be done to the thing 
delivered; locatio operis mercium vehenda- 
rum, when the thing is merely to be carried 
from one place to another. Jones, Bailm. 36. 


Lord Holt divided bailments thus: - 

(1) Depositum, or a naked bailment of goods, to 
be kept for the use of the bailor. 

(2) Commodatum. Where goods or chattels that 
are useful are lent to the bailee gratis, to be used 
by him. 

(3) Locatto rei. Where goods are lent to the bailee 
to be used by him for hire. 

(4) Vadium, Pawn or pledge 
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(5) Locatio operis faciendi. Where goods are de- 
livered to be carried, or something is to be done 
about them, for a reward to be paid to the baile. 

(6) Mandatum. A delivery of goods to somebody 
who is to carry them, or do something about them, 
gratis. 2 Ld. Raym. 909, 


Another division, suggested by Bouvier as 
being a better general division for practical 
purposes, is as follows: First, those bailments 
which are for the benefit of the bailor, or of 
Some person whom he represents; second, 
those for the benefit of the bailee, or some 
person represented by him; third, those 
which are for the benefit of both parties. — 


Bailments as Distinguished from Other Trans- 
actions 


—Chattel mortgages. A radical distinction be- 
tween a bailment and a chattel mortgage is 
that, by a mortgage, the title is transferred 
to the mortgagee, subject to be revested by 
performance of the condition, but, in case of 
a bailment, the bailor retains the title and 
parts with the possession for a special pur- 
pose. Walker y. Staples, 5 Allen (Mass.) 34. 


—Exchanges. An agreement by which A is to 
let B have a horse, in consideration that B 
will let A have another horse, creates an ex- 
change, not a bailment. King v. Fuller, 3 Cai. 
(N. Y.) 152; Austin v. Seligman, 21 Blatchf. 
506, 18 Fed. 519. 


—Partnerships, Where animals are delivered 
to be taken care of for a certain time, and 
at the expiration of that time the same num- 
ber of animals is to be returned, and any in- 
crease is to be enjoyed by both parties, there 
is a -bailment, not a partuership. Robinson 
v. Haas, 40 Cal. 474; Simmons v. Shaft, 91 
Kan. 553, 138 P. 614, 615. See, also, Ward v. 
Thompson, Fed. Cas, No. 17,162. 


—Sales. The test of a bailment is that the 
identical thing is to be returned in the same 
or in some altered form; if another thing of 
equal value is to be returned, the transaction 
is a sale. Marsh v. Titus, 6 Thomp. & C. (N. 
Y.) 29; Sturm v. Boker, 150 U. 5. 312, 14 8. 
Ct. 99, 37 L. Ed. 1093. 


This distinction or test is recognized in Laflin & 
R. Powder Co. v. Burkhardt, 97 U. S. 116, 24 L. Ed. 
973; Walker v. Butterick, 105 Mass. 237; Middle- 
ton v. Stone, 111 Pa, 589, 4 A. 523; In re Ballard (D. 
C.) 279 F. 574, 685; Mitchell v. Eagle Creek Oil Co. 
(Tex. Civ. App.) 275 S. W. 211, 212; Finch v. Mc- 
Clellan, 77 Ind. App. 533, 130 N. ©. 13, 15; Borman 
v. U. S. (C. C. A.) 262 F. 26, 29. , 

A “sale’ contemplates that, at some time, the 
title shall pasa to the vendee, and that, at some 
time and in some manner, he shall pay the purchase 
price, whereas a “bailment” contemplates that the 
title shall not pass to the ballee, but remain in the 
bailor, and that the property shall return to the 
bailor, or be disposed of as he may direct. Nor- 
ris v. Boston Music Co., 129 Minn. 198, 151 N. W. 971, 
972, L. R. A. 1917B, 615; In re Tansill (D. C.) 17 
F.(2d) 413, 414, 

The principal test by which to determine whether 
a contract creates a bailment, or is a sale on credit, 
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is whether there was a binding promise by the per- 
son to whom the possession was given to pay for 
the article. People v. Baker, 64 Cal. App. 336, 221 
P. 654, 656; Miles v. Sabin, 90 Or. 129, 175 P. 863, 
864; In re Thomas (D. C.) 231 F. 513, 616; Botkin 
v., State, 16 Okl. Cr. 610, 185 P. 835, 838; Randolph 
& Co. v. Columbia Graphophone Co., 45 App, D. C. 
146, 152. 

For cases involving the deposit of wheat in ele- — 
vators, see Zuber v. Minshall, 123 Kan. 595, 256 P. 
806, 807; Kansas Flour Mills Co. v, Board of Com’rs 
of Harper County, 124 Kan. $12, 259 P. 795, 796, 54 
A. L. R. 1164; Finch v. McClellan, 77 Ind. App. 533, 
130 N. B. 18, 16; Burke v. Boulder Milling & Eleva- 
tor Co., T7 Colo. 230, 235 P. 574, 575. 


—Trusts. The passing of the legal title from 
the owner to the party to whom personal 
property is delivered distinguishes a “trust” 
from a bailment. National Cattle Loan Co. 
v. Ward, 113 Tex. 312, 255 S. W. 160, 164. 


In General 


—Bailment for hire. A contract in which the 
bailor agrees to pay an adequate recompense 
for the safe-keeping of the thing intrusted 
to the custody of the bailee, and the bailee 
agrees to keep it and restore it on the request 
of the bailor, in the same condition substan- 
tially as he received it, excepting injury or 
loss from causes for which he is not respon- 
sible. Arent v. Squire, 1 Daly (N. Y.) 356. 
Under Pennsylvania law, it is essential to the 
validity of a “bailment” for hire or use that 
there be a term for which the chattel is to 
remain in the possession of the bailee, an 
agreed rental, and an agreement, express or 
implied, for redelivery of the article to the 
bailor in the same or in an altered form, 
and the subject-matter of the bailment must 
be a chattel. Duhrkop Oven Co. v. Tormay 
(C. C. A.) 9 F.{2d) 281, 282. ° 


—Actual’ bailment. One which exists where 
there is either (a) an “actual delivery,” con- 
sisting in giving to the bailee or his agent the 
real possession of the chattel, or (b) a “ċon- 
structive delivery,” consisting of any of those 
acts which, although not truly comprising 
real possession of the goods transferred, have 
been held by legal construction equivalent to 
acts of real delivery. Gilson v. Pennsylvania 
R. Co., 86 N. J. Law, 446, 92 A. 59,60; Went- 
worth v. Riggs, 159 App. Div. 899, 143 N. Y. 
S. 955, 956. 


—Constructive bailment. One arising where 
the person having possession of a chattel 
holds it under such circumstances that the 
law imposes upon him the obligation to deliv- 
er it to another. Gilson v. Pennsylvania R. 
Co., 86 N. J. Law, 446, 92 A. 59, 60; Hope v. 
Costello, 222 Mo. App. 187, 297 S. W. 100, 103; 
Wentworth v. Riggs, 159 App. Div. 899, 143 
N. Y. S.. 955, 956. See, also, Involuntary 
bailment, infra. 


—Gratuitous bailment. Another name for a 
depositum or naked bailment, which is made 
only for the benefit of the bailor and is not 
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a source of profit to the bailee. Foster v. 
Essex Bank, 17 Mass. 499, 9 Am. Dec. 168. 


—Involuntary bailment. One arising by the 
accidental leaving of personal property in the 
possession of any person without negligence 
on the part of its owner. Grossman Co. v. 

_ White, 52 OkL 117, 152 P. 816, 817. A “bail- 
ment” is created by the element of lawful 
possession and the duty to act for the thing 
as the property of another, whether such 
possession is based on contract in the ordi- 
nary sense or not. Foulke v. New York Con- 
sol. R. Co., 228 N. Y. 269, 127 N. E. 237, 239, 
9 A. L. R. 1384. See Constructive bailment, 
supra. 


—Luerative bailment. One which is under- 
taken upon a consideration and for which a 
payment or recompense is to be made to the 
bailee, or from which he is to derive Some 
advantage. Prince y. Alabama State Fair, 
106 Ala, 340, 17 So. 449, 28 L. R. A. 716. 


BAILOR. The party who beils or delivers 
goods to another, in the contract of bailment. 
McGee v. French, 49 S. C. 454, 27 8. D. 487; 
Story, Bailm. §§ 74, 388. 


BAIR-MAN. In old Scotch law. A poor in- 
solvent debtor, left bare and naked, who was 
obliged to swear in court that he was not 
worth more than five shillings and fivepence. 


BAIRN’S PART. In Scotch law. Children’s 
part; a third part of the defunct’s free mov- 
ables, debts deducted, if the wife survive, and 
a half if there be no relict. See Legitim. 


BAIRNS. In Scotch law. A known term, 
used to denote one’s whole issue. Ersk, Inst. 
3, 8, 48. But it is sometimes used in a more 
limited sense. Bell. 


BAIT. To attack with violence: to provoke 
and harass. 2 A. & E. Encyc. 63; L. R. 9 Q. 
B. 380. 


BAITING ANIMALS. In English law. Pro- 
curing them to be worried by dogs. Punish- 
able on summary conviction, under 12 & 13 
Vict. c. 92, § 3. 


BAKER. In its ordinary use respecting a 
bakery business, a generic term including in 
its scope different services connected with the 
bakery business, such as doing shop service 
in putting bread in boxes. Futopolus v. Mid- 
land Casualty Co., 174 Wis. 208, 182 N. W. 
845, 847. 


BAKERY SHOP. A term which, when used 
in an agreement restricting the right to main- 
tain such a shop, may contemplate not only 
the acts in making the bread and selling it, 
but of selling the product manufactured by 
others, either in a shop especially set-up for 
that purpose or through a place where other 
articles of commerce are sold, or peddling it 
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without having an established place. Kuhns 
v. Loetzbier, 58 Pa. Super. Ct. 148, 153. 


BAKING POWDER. A mixture in dry form 
of certain alkali and acid substances, com- 
bined with a filler; when moistened and 
heated, as in baking dough, a chemical reac- 
tion occurs, liberating carbonic gas, which 
“raises” or leavens the bread. Royal Bak- 
ing Powder Co. v. Emerson (C. C. A.) 270 F. 
429, 436. 


BAL/ENA. A large fish, called by Black- 
stone a “whale.” Of this the king had the 
head and the queen the tail as a perquisite 
whenever one was taken on the coast of Eng- 
land. 1 Bl. Comm, 222; Prynne, Ann. Reg. 
127, ` 


BALANCE. An equality between the sums 
total of the two sides of an account, or the 
excess on either side. Jones v. Marrs, 114 
Tex. 62, 263 S. W. 570,-574. The conclusion 
or result of the debit and credit sides of an 
account. It implies mutual dealings, and the 
existence of debt and credit, without which 
there could be no balance. Loeb v. Keyes, 156 
N. YX. 529, 51 N. B. 285; McWilliams v. Al- 
lan, 45 Mo. 574; Thiliman v. Shadrick, 69 Må. 
528, 16 Atl. 138. ° 

The amount remaining due from one per- 
son to another on a settlement of the accounts 
involving their mutual dealings; the differ- 
ence between the two sides (debit and credit) 
of an account. 

The term is also used, with more frequency 
than propriety, to signify residue or remain- 
der; as when a will speaks of the “balance” 
of an eState. Bunnell v. Beam, 86 N. J. Eq. 
101, 97 A. 494,495; In re Plumly’s Estate, 
261 Pa. 482, 104 A. 670; Guerin v. Guerin, 
270 Ill. 289, 110 N. E. 402, 405; Jordan v. 
Ringstaff, 213 Ala. 512, 105 So. 641, 642; Rice 
v. Rice, 12 Del. Ch. 245, 111 A. 489, 440; Ar- 
vin v. Smith’s Ex’rs, 142 Va. 680, 128 S, E. 
252, 255; Crocker v. Crocker, 230 Mass. 478, 
120 N. E. 110, 111, 5 A. L. R. 1617; Lopez 
v. Lopez, 23 S. C. 269; Brooks v. Brooks, 65 
Ill. App. 381; Lynch v. Spicer, 53 W. Va. 426, 
44 S. E. 255. 


—Balance of convenience. A term descriptive 
of a rule for determining in a doubtful case 
what decree should be made; for example, 
whether an injunction should be granted. 
Cohen v. City of Houston (Tex. Civ. App.) 
176 S. W. 809, 814. It pertains to a test to 
determine what order will with the least in- 
convenience to either party assure the yic- 
torious one the fruits of his decree. Town of 
Williams v. Iowa Falls Electric Co., 185 
Towa, 493, 170 N. W, 815. 


—Balance of power. In international law. A 
distribution and an opposition of forces, form- 
ing.one system, so that no state sHall be in 
a position, either alone or united with oth- 
ers, to impose its will on any other state or 
interfere with its independence, Ortolan, 
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—Balance sheet. A statement made by mer- 


chants and others to show the truestate of a 
particular business, 


When it is-desired to ascertain the exact state of 
a merchant’s business, or other commercial enter- 
prise, at a given time, all the ledger accounts are 
closed up to date and balances struck; and these 
balances, when exhibited together on a single page, 
and so grouped and arranged ag to close into each 
other and be summed up in one general result, con- 
stitute the “balance-sheet.” Eyre v.. Harmon, 92 
Cal, 580, 28 P. 779. 


—Balanced draft. This term, when used in a 
patent claim ‘with reference to a furnace, was 
held to mean that the plus, or over- 
atmospheric pressure in the ash pit was ex- 


actly equal to the minus pressure or partial - 


vacuum in the fine. Engineer Co. v. Hotel 
Astor (D. C.) 226 F. 779. 


—General balance. Sometimes used to signify 
the difference which is due to a party claim- 
ing a lien on goods in his hands for work or 
labor done, or money expended in relation to 
those and other goods of the debtor, 3 B. & 
P. 485; 3 Esp. 268; MeWilliams v. Allan, 45 
Mo. 573. 


—Net balance. In commercial usage, the bal- 
ance of the proceeds, as from a sale of stock, 
after deducting the expenses incident to the 
sale Evans v. Waln, 71 Pa. 74. 


BALCANIFER, or BALDAKINIFER. 
standard-bearer of the Knights Templar. 


BALCONIES. Small galleries of wood or 
stone on the outside of houses, In London, 
the erection of them is regulated by the build- 
ing acts. 


The 


BALDIO. In Spanish law. Waste land; 
land that is neither arable nor pasture. 
White New Recop. b. 2, tit. 1, c. 6, § 4, and 
note. Unappropriated public domain, not set 
apart for the support of municipalities. 
Sheldon v. Milmo, 90 Tex. 1, 36 S. W. 415. 


BALE. A pack or certain quantity of goods 
or merchandise, wrapped or packed up in 
cloth and corded round very tightly, marked 
and numbered with figures corresponding to 
those in the bills of lading for the purpose of 
identification. Wharton. 

A bale of cotton is a certain quantity of 
that commodity compressed into a cubical 
form, so as to occupy less room than when in 
bags. 2 Car. & P. 525, Penrice v. Cocks, 2 
Miss. 229. It is a distinct parcel or quantity 
of cotton packed together in a particular 
form. Houssels v. Coe & Hampton (Tex. Civ. 
App.) 159 S. W. 864, 865. Compare Bonham 
v. Railroad Co., 16 S. C. 634. 


A “bale of cotton,” as the term is used in the 
commercial and business world, means a standard 
package of merchantable lint cotton, separated 
from the seed by the first process of a cotton gin, 
weighing approximately 500 pounds, and classifiable 
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under ons of the recognized merket grades. Chi- 
cago, R. I. & P. Ry. Co. v. Cleveland, 61 Okl. 64, 160 - 
P. 328,. 330; Wichita Falls Compress Co. v. W. L. 
Moody & Co. (Tex. Civ. App.) 154 S. W. 1032, 1045, 


BALISE. Fr. In French marine law. A 
buoy. 
BAL!IUS. In the civil law. A teacher; one 


who has the care of youth; a tutor; a guard- 
ian. Du Cange; Spelman. 


BALIYA. (Spelled also Balliva; equivalent 

to Balivatus, Balivia). L. Lat. In old Eng- 

lish law. A bailiwick; the jurisdiction of a 
sheriff; the whole district within which the 

trust of the sheriff was to be executed. 

Cowell; 3 Bla. Com. 283. 


BALL-HOOTING. In lumbering, a term des- 
ignating a process of sliding log down a moun- 
tain side. Bradford v. English, 190 N. C. 742, 
130 S. E. 705. 


BALLAST. That which is used for trimming 
a ship to bring it down to a draft of water 
proper and safe for sailing. Great Western 
Ins. Co. v. Thwing, 13 Wall 674, 20 L. Ed. 
607. ; 


There is considerable analogy between ballast and 
dunnage. Dunnage is placed under the cargo to 
keep it from being wetted by water getting Into the 
hold, or between the different parcels to keep them 
from bruising and injuring each other. Great West- 
ern Ins, Co. v.. Thwing, 13 Wall 674, 20 L. Ed. @7. 


BALLASTAGE. A toll paid for the privilege 
of taking up ballast from the bottom of a 
port or harbor. This arises from the property 
in the soil. 2 Chitty, Comm. Law 16. 


BALLIUM. A fortress or bulwark ; also bail. 
Cunningham. 


BALLIVO AMOVENDO. An ancient writ to 
remove a bailiff from his office for want of 
sufficient land in the bailiwick. Reg. Orig. 
98. 


BALLOON. See Aeronaut; Aeronautics; Air- 
craft. 


BALLOT. Originally, a ball used in voting; 
hence, a piece of paper, or other thing used 
for the same purpose. See (as to cases in- 
volving voting machines) Spickermon vV. 
Goddard, 182 Ind, 523, 107 N. E. 2, L. R. A. 
1915C, 518; State v. Keating, 53 Mont. 371, 
163 P. 1156, 1157. The instrument by which 
a voter expresses his choice between candi- - 
dates or a question. City of Wellsville v. 
Connor, 91 Ohio St. 28, 109 N. Ð. 526, 527.. 

A slip of paper bearing the names of the 
offices to be filled at the particular election 
and the names of the candidates for whom the 
elector desires to vote, or containing a par- 
ticular question of administration or public 
policy on which the voter is asked to express 
his views. It may be printed, or written, or 
partly printed and partly written, and is de- 
posited by the voter in a “ballot box” which 
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is in the custody of the officers holding the 
election. Opinion of Justices, 19 R. I. 729, 
36 A. 716, 36 L. R. A. 547; Brisbin v. Cleary, 
26 Minn. 107, 1 N. W. 825; State v. Timothy, 
147 Mo. 532, 49 S. W. 500; Taylor v. Bleak- 
ley, 55 Kan, 1, 39 Pac. 1045, 28 L. R. A. 683, 
49 Am. St. Rep. 233; Bauer v. Board of Elec- 
tion Com’rs of Wayne County, 174 Mich. 485, 
141 N. W. 122, 123; Denny v. Pratt, 104 Conn. 
398, 133 A, 107, 108. 

The act of voting by balls or tickets. 

The whole amount of votes cast. 


A single piece of paper containing the names of 
the candidates and the offices for which they are 
running. People v. Holden, 28 Cal. 136; Dennen V. 
Jastro, 2 Cal. App. 264, 137 P. 1069, 1070. 

A ballot is a ticket folded in such a manner that 
nothing written or printed thereon can be seen. 

“Vote” may be Interchangeable with “ballot,” 
State v. Doughty, 134 Ark. 485, 204 S. W. 968, 970. 
But the terms are distinguishable, in that “ballot” 
is the instrument by which a voter expresses his 
choice between candidates, or in respect to propo- 
sitions, while his “vote” ig the choice or election 
as expressed by his ballot. Board of Education of 
Oklahoma City v. Woodworth, 214 P. 1077, 1079, 89 
Okl. 192; Martin v. Fullam, 90 Vt, 163, 97 A. 442, 
445; Straughan v. Meyers, 268 Mo. 580, 187 S. W., 1159, 
1162. 

Joint Ballot 


In parliamentary practice, an election or 
vote by ballot participated in by the members 
of both houses of a legislative assembly sit- 
ting together as one body, the result being de- 
termined by a majority of the votes cast by 
the joint assembly thus constituted, instead of 
by concurrent majorities of the two houses, 
See State v. Shaw, 9 S. C. 144. 


Official Ballot 


Depending on its use in local statutes, this 
term has a varied meaning. It may refer to 
a ballot which has been furnished by the 
clerk; Cain v. Garvey (Tex. Civ. App.) 187 
S. W. 1111, 1116; or it may contemplate that 
a ballot must have been printed under the 
supervision of a designated member of the 
electoral board, sealed by the board, and by 
resolution declared to be one of the official 
ballots for the election to be held; Xippas v. 
Commonwealth, 141 Va. 497, 126 S. E. 207, 
209. 

Mutilated Ballot 


One from which the name of the candidate 
is cut out. Murray v. Waite, 118 Me. 485, 94 
A, 943, 945, Ann. Cas. 1918A, 1128. One which 
is destitute or deprived of some essential or 
valuable part; greatly shortened. Stubbs v. 
Moursund (Tex. Civ. App.) 222 S. W. 632, 634, 
Under an Oklahoma statute, any ballot on 
which a voter has marked or written with the 
intention of distinguishing it, becomes muti- 
lated. Moss v. Hunt, 47 OK. 1, 145 P. 760, 761. 


BALLOT-BOX. A case usually made of wood 
for receiving ballots. 


BALLOTTEMENT. Fr. In medical Juris- 
prudence. A test for pregnancy by palpation 


‘ pions in combat, 
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with the finger inserted in the vagina to the 
mouth of the uterus. The tip of the finger 
being quickly jerked upward, the fcetus, if 
one be present, can be felt rising upward and 
then settling back against the finger, 


BALNEARI!. In the Roman law. Those 
who stole the clothes of bathers in the public 
baths. 4 Bl. Comm. 239. 


BAN. ` 
In Old English and Civil Law 


A proclamation; a public notice; the an- 
nouncement of an intended marriage. Cow- 
ell. An excommunication; a curse, publicly 
pronounced. A proclamation of silence made 
by a crier in court before the meeting of cham- 
Id. A statute, edict, or 
command; a fine, or penalty, 

An expanse; an extent of space or terri- 
tory: a space in¢losed within certain limits; 
the limits or bounds themselves. Spelman. 

An open field; the outskirts of a village. 

A privileged space or territory around a 
town, monastery, or other place, 


In French Law 


The right of announcing the time of mow- 
ing, reaping, and gathering the vintage, ex- 
ercised by certain seignorial lords. Guyot. 
Repert. Univ. 


In Old European Law 


A military standard; a thing unfurled, a 
banner. Spelman. A summoning to a stand- 
ard; a calling out of a military force; the 
force itself so summoned; a national army 
levied by proclamation. 


BANAL. In Canadian and old French law. 
Pertaining to a ban or privileged place; hav- 
Ing qualities or privileges derived from a ban. 
Thus, a banal mill is one to which the lord 
may require his tenant to carry his grain to 
be ground. 


BANALITY. In Canadian law. The right by 
virtue of which a lord subjects his vassals to 
grind at his mill, bake at his oven, etc. Used 
also of the region within which this right ap- 
plied. Guyot, Repert. Univ.; 1 Low. C, 31; 3 
Low. C. 1. 


BANC. Bench; the place where a court per- 
Manently or regularly sits; the seat of judg- 
ment; as, vane le roy, the king’s bench; banc 
le common pleas, the bench of common pleas. 

The full bench, full court. A “sitting in 
banc” is a meeting of all the judges of a court, 
usually for the purpose of hearing arguments 
on demurrers, points reserved, motions for 
new trial, etc., as distinguished from the sit- 
ting of a single judge at the assises or at nisi 
prius and from trials at bar. Cowell. 


BANCI NARRATORES. In old English law. 
Advocates; countors; serjeants. Applied to 
advocates in the common pleas courts. 1 BI. 
Comm, 24; Cowell. 
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BANCO. Ital. A seat or bench of justice; 
also, in commerce, a word of Italian origin 
signifying a bank. See Banc. 


BANCUS. L., Lat. In old English law and 
practice, A bench or seat in the king’s hall 
or palace, Fleta, lib. 2, c. 16, § 1. 

A high seat, or seat of distinction; a seat of 
Judgment, or tribunal for the administration 
of justice. 


Often used for the court ftself; thus, the English 
court of common pleas was formerly called Bancus. 
Viher, Abr. Courts (M). 


A sitting in banc; the sittings, of a court 
with its full judicial authority, or in full 
form, as distinguished from sittings at nisi 
prius. Cowell: Spelman. 

A stall, bench, table, or counter, on which 
goods were expose for sale. Cowell. 


BANCUS REGINA. The queen’s bench. See 
Queen’s Bench. 


BANCUS REGIS. The king’s bench; the su- 
preme tribunal of the king after parliament., 
3 Bl. Comm. 41. 


In Banco Regis . 
In or before the court of king’s bench. 
BANCUS SUPERIOR. The upper bench. 


The king’s bench was so called during the 
Protectorate. 


BAND. In old Scotch law. 
calling out a military force. 


A proclamation 


BANDIT. An outlaw; a man benned, or put 
under a ban; a brigand or robber. Banditti, a 
band of robbers. 


BANE. A malefactor. Bract. 1.1, t. 8,¢.1. 

Also a public denunciation of a malefactor ; 
the same with what was called “hutesium,” 
hue and cry. Spelman. 


BANERET, or BANNERET. In English law. 
A knight made in the field, by the ceremony 
of cutting off the point of his standard, and 
making it, as it were, a banner. Knights so 
made are accounted so honorable that they 
are allowed to display their arms in the royal 
army, as barons do, and may bear arms with 
supporters. ` They were sometimes called 
“venillarii.” Wharton. 

A degree of honor next after a baron’s, 
when conferred by the king; otherwise, it 
ranks after a baronet. 1 Bla. Comm. 403. 


BANI. Deodands (q. ».). 


BANISHMENT. In criminal law. A pun- 
ishment inflicted upon criminals, by compel- 
ling them to quit a city, place, or country tor 
a specified period of time, or for life. See 
Cooper v. Telfair, 4 Dall. 14, 1 L, Ed. 721; 
People v. Potter, 1 Park. Cr. R. (N. X.) 54. It 
is synonymous with exilement and imports a 
compulsory loss of one’s country. 3 P. Wms. 
38. 


It fs inflicted prineipally upon political offenders, 
“transportation” being the word used to express a 
similar punishment of ordinary criminals. Banish- 
ment, however, merely forbids the return of the 
person banished before the expiration of the sen- 
tence, while transportation involves the idea of dep- 
rivaticn of liherty after the convict arrives at the 
place to which he has been carried. Rap. & L. 


BANISTER AND RAILING. These words, in 
the New York Tenement House Law, § 35, 
mean a balustrade, consisting of balusters 
or supports, upon which is placed a railing 
eommonly placed on the outer or open edge 
of a stairway. Cahill v. Kleinberg, 283 N. Y. 
255, 135 N. E. 323. 


BANK. A bench or seat: the bench of jus- 
tice; the bench or tribunal occupied by the 
judges: the seat of judzginent; a court. The 
full bench, or full court; the assembly of all 
the judges of a court. A “sitting in bank” is 
a meeting of all the judges of a court, usually 
for the purpose of hearing arguments on de- 
murrers, points reserved, motions for new 
trial, and other law points, as distinguished 
from the sitting of a single judge at the as- 
sises or at nisi prius and from trials at bar 
to determine facts. 3 Bla. Comm. 28, n. But 
in this sense, banc is perhaps the more usual 
form of the word. “Sitting in bank” is also 
described as an official meeting of four of the 
judges of a common-law court. Wharton, 
Lex. 


Bank le Roy. The king’s bench. 
198. ; 

An acclivity; an elevation or mound of 
earth, especially that which borders the sides 
of a water course. 


Finch, 


The land adjacent to a river. Graham v. Knight 
(Tex. Civ. App.) 240 S. W, 981, 983. 

That part of a stream which retains the water. 
Dawson County v. Phelps County, 94 Neb. 112, 142 N. 
W, 697, 699. 

The elevation of land which confines the waters 
of a stream in their naturai channel when they 
rise the highest and do not overfiow the banks. De- 
partment of Health of New Jersey v. Chemical Co. 
of America, 90 N. J. Hq. 425, 107 A. 164, 166; State 
v. Richardson, 140 La. 329, 72 So. 984, 956; Richards 
v. Page Inv. Co., 112 Or. 507, 228 P. 937, 942, Com- 
pare Wrathall y. Miller, 51 Utah, 218, 169 P. 946, 947. 

A water-washed and relatively permanent eleva- 
tion or acclivity at the outer line of a river hed 
which separates the bed from the adjacent upland, 
and serves to confine the waters within the bed and 
to preserve the course of the river. State of Okla- 
homa v. State of Texas, 43 S. Ct. 221, 260 U. S. 606, 
67 L. Ed. 428; Motl v. Boyd, 116 Tex. $2, 286 S. W. 


_ 458, 467. 


The land lying between the edge of the water of 
a’ stream at its ordinary low stage and the line 
which the edge of the water reaches in its ordinary 
high stage. Wemple v. Eastham, 150 La, 247, 99 
So. 637, 638. 

An elevation of land which confines the waters 
of a stream when they rise out of the bed. Neither 
the line of ordinary high-water mark, nor of ordi- 
nary low-water mark, nor of a middle stage of wa- 
ter can be assumed as the line dividing the bed 
from the banks. Banks are fast land, on which 
vegetation appropriate to such land in the particu- 
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lar locality grows wherever the bank is not too 
steep to permit such growth, and bed is soil of a 
different character, and having no vegetation, or 
only such as exists, when commonly submerged in 
water. State v. Nolegs, 40 Okl, 479, 189 P. 943, 946. 

On the borders of navigable streams, where there 
are levees established according to law, the levees 
form the ‘‘banks of the river.” Ward v. Board of 
Levee Com’rs of Orleans Levee Dist., 152 La. 158, 92 
So. 78, 772. 


An institution, of great value in the com- 
mercial world, empowered to receive deposits 
of. money, to make loans, and to issue its 
promissory notes, (designed to circulate as 
money, and commonly called “bank-notes” or 
“bank-bills,”) or to perform any one or more 
of these functions. See State v. Wagner, 202 
Towa, 739, 210 N. W. 901, 902; Dunn v. State, 
13 Ga. App. 314, 79 S. E. 170, 172; Rominger 
v. Keyes, 73 Ind. 375; People v. R. Co., 12 
Mich. 389, 86 Am. Dec. 64; People v. Bartow, 
6 Cow. (N. Y.) 290; Dearborn v. Northwest- 
ern Savings Bank, 42 Ohio St. 617. 


Speaking generally, a “bank” is a moneyed insti- 
tution to facilitate the borrowing, lending, and car- 
ing for money. Smith v. Kansas City Title & Trust 
Co., 41 S, Ct, 243, 249, 255 U. S. 180, 65 L. Ed. 577. 

The term “bank” is usually restricted in its ap- 
Plication to an incorporated body; while a private 
individual making it his business to conduct bank- 
ing operations is generally denominated a “bank- 
er.” Hobbs v. Bank, 101 Fed. 7, 41 C. C. A. 205; 
Kigeins v. Munday, 19 Wash. 233, 52 P. 855; Oulton 
v. Loan Soc., 17 Wall. 117, 21 L. Hd. 618; Hamilton 
Nat. Bank v. American L. & T, Co., 66 Neb. 67, 92 
N. W. 190; Wells, Fargo & Co. v. Northern Pac. R. 
Co. (C. C.) 23 F. 469. 


The house or place where the business of 
banking is carried on. 


Banks in the commercial sense are of three kinds, 
viz.: (1) Of deposit; (2) of discount; (8) of cir- 
culation. Strictly speaking, the term “bank” im- 
plies a place for the deposit of money, as that is 
the most obvious purpose of such an institution. 
Originally the businese of banking consisted only in 
receiving deposits, such as bullion, plate, and the 
like, for safe-keeping until the depositor should see 
fit to draw it out for use, but the business, in the 
progress of events, was extended, and bankers as- 
sumed to discount bills and notes, and to loan mon- 
ey upon mortgage, pawn, or other security, and, 
at a still later period, to issue notes of thelr own, 
intended as a circulating currency and a medium 
of exchange, Instead of gold and silver. Modern 
bankers frequently exercise any two or even all 
three of those functions, but it is still true that an 
institution prohibited from exercising any more 
than one of those functions is a bank, in the strict- 
est Commercial sense. Oulton v. German Sav. & LL 
Soc., 17 Wall, 118, 21 L. Ed, 618; Millikan v. Se- 
curity Trust Co., 187 Ind. 307, 118 N. Æ. 568, 569; 
Rev. St. U. S. § 3407 (12 USCA 8 561). 


—Bank-account. A sum of money placed with 
a bank or banker, on deposit, by a customer, 
and subject to be drawn out on the latter’s 
check, The statement or computation of the 
several sums deposited and those drawn out 
by the customer on checks, entered on the 
books of the bank and the deposifor’s pass- 
book, Gale v. Drake, 51 N. H. 84- 
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—Bank bill. Same as bank note. Eastman 
v. Com., 4 Gray (Mass.) 416, See Bank note, 
infra. 


—Bank book. A book kept by a customer of 
a bank, showing the state of his account with 
it. See Pass-book. 


—Bank charges. This term in an action ona 
bill of exchange is equivalent to expenses of 
noting and may be especially endorsed as a 
liquidated demand ; [1893] 1 Q. B. 318, l 


—Bank check. See Check. 


—Bank credit. A credit with a bank by 
which, on proper security given to the bank, 
a person receives liberty to draw to a cer- 
tain extent agreed upon. In Scotland also 
called a cash account. Cent. Dict. 


—Bank in failing condition. Under some stat- 
utes, an insolvent bank. Hanson v. State, 
160 Ark. 329, 254 S. W. 691, 694, 


—Bank note. A promissory note issued by a 
bank or banker authorized to do so, payable 
to bearer on demand, and intended to cir- 
culate as money. Townsend v. People, 4 Ill. 
328; Low v. People, 2 Park. Cr. R. (N. Y.) 
37; State v. Hays, 21 Ind: 176; State v. Wil- 
kins, 17 Vt. 155; Lummus Cotton Gin Co. v 
Walker, 195 Ala. 552, 70 So. 754, 755. In 
the early history of banks, ‘their notes were 
generally denominated bills of credit. Bris- 
coe v. Bank of the Commonwealth of Ken- 
tucky, 11 Pet. 257, 9 L. Ed. 709. See, also, 
Banker’s note. 


—Bank of circulation. One whieh issues 
bank notes payable to bearer. Dunn v. State, 
13 Ga. App. 314, 79 S. B. 170, 171. See Bank 
of issue, infra. 


—Bank of deposit. A savings bank or any oth- 
er bank which receives money on deposit. 
Dunn v. State, 13 Ga. App. 314, 79 S. E. 170, 
171. 


—Bank of discount. One which Iends money 
on collateral or by means of discounts of com- 
mercial paper. Dunn v. State, 13 Ga. App. 
314, 79 S. E. 170, 171. 


—Bank of issue. One which, pursuant to au- 
thority conferred by its charter, issues its 
own notes intended to circulate as money. 
Dearborn v. Northwestern Savings Bank, 42 
Ohio St. 617; Bank v. Gruber, 87 Pa. 471, 30 
Am. Rep. 378; Millikan v. Security Trust 
‘Co., 187 Ind. 307, 118 N. E. 568, 569. 


—Bank stock. Shares. in the capital of a 
bank; shares in the property of a bank. In 
England the term is applied chiefly to the 
stock of the Bank of England. 


See Teller. 


—Joint-stock banks. In English law. Joint- 
stock companies for the purpose of banking. 


—Bank teller. 


They are regulated, according to the date of 
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their incorporation, by charter, or by 7 Geo. 
IV. c. 46; 7 & 8 Vict. ce. 32, 113; 9 & 10 Vict. 
c. 45, (in Scotland and Ireland;) 20 & 21 
Vict. c. 49; and 27 & 28 Vict. c. 32; or by the 
“Joint-Stock Companies Act, 1862,” (25 & 26 
Vict. c. 89.) Wharton. 


—Savings hank. An institution in the nature 
of a bank, formed or established for the pur- 
pose of receiving deposits of money, for the 
benefit of the persons depositing, to accumu- 
late the produce of so much thereof as shall 
not be required by the depositors, their ex- 
ecuters or administrators, at compound in- 
terest, and to return the whole or .any part 
of such deposit, and the produce thereof, to 
the depositors, their executors or adminis- 
trators, deducting out of such produce so 
much as shall be required for the necessary 
expenses attending the management of such 
institution, but deriving no benefit whatever 
from any such deposit or the produce there- 
of. Grant, Banks, 546; Johnson v. Ward, 2 
Ill. App. 274; Com. v. Reading Sav. Bank, 183 
Mags. 16, 19, 43 Am. Rep. 495; National Bank 
of Redemption v. Boston, 125 U, S. 60, 8 Sup. 
Ct. 772, 31 L. Ed. 689; Barrett v. Bloomfield 
Say. Inst., 64 N. J. Eq. 425, 54 Atl. 543; Wil- 
liams v. Johnson, 50 Mont. 7, 144 P. 768, 770, 
Ann. Cas, 1916D, 595; Bulakowski v. Phil- 
adelphia Sav. Fund Soc., 270 Pa. 538, 113 A. 
553, 554. They differ from the ordinary banks 
of discount and deposit in not being engaged 
in business for profit. Commercial Trust Co. 
of New Jersey v. Hudson County Board of 
Taxation, 86 N. J. Law, 424, 92 A. 263, 265. 


BANKABLE PAPER. In mercantile law. 
Notes, checks, bank bills, drafts, and other 
securities for money, received as cash by the 
banks. The term does not necessarily mean 
discountable paper,. but paper of such high 
credit that, if the time of payment was rea- 
sonable and the banks had loanable funds, 
they would ordinarily discount it. Edward 
P. Allis Co. v. Madison Electric Light, Heat 
'& Power Co., 9 S. D. 459, 70 N. W. 650, 652. 


National bank notes are received as bankable 
Money without regard to the locality of the bank 
issuing them. See U. S. Rev. Stat. § 5133 (12 USCA 
§ 21); Veazie Bank v. Fenno, 8 Wall. 533, 19 L. Ed. 
482. 


BANKER. A private person who keeps a 
bank; one who is engaged in the business of 
banking. People v. Doty, 80 N. Y. 228; Auten 
v. Bank, 174 U. 8. 125, 19 Sup. Ct. 628, 43 L. 
Ed. 920; Richmond v. Blake, 132 U. S. 592, 
10 Sup. Ct. 204, 33 L. Ed. 481; Meadowcroft 
v. People, 163 Il. 56, 45 N. E. 303, 35 L. R. 
A. 176, 54 Am. St. Rep. 447. 


An individua! is not engaged in the banking busi- 
ness merely because he does some of the things 
which are frequently or usually done by banks; 
thus, a dealer in foreign exchange and foreign mon- 
ey is not necessarily a banker, and does not neces- 
sarily perform a banking function. Wedesweiler 
v. Brundage, 297 Ill, 228, 180 N. E. 620. See, also, 
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People v. Young, 27 N. Y. 522, 101 N. E. 451, 453 
(holding that an unincorporated association engaged 
in making salary loans, etc., was not a banker). 


Individual Banker 


Under some statutes, an individual banker, 
as distinguished from a “private banker” (q. 
v.), is a person who, having complied with 
the statutory requirements, has received au- 
thority from the state to engage in the busi- 
ness of banking, while a private banker is a 
person engaged in banking without having 
any special privileges or authority from the 
state. Perkins v. Smith, 116 N. Y. 441, 23 
N. E. 21. 

Private Banker 


One who carries on the business of banking 
without being incorporated. State of Mis- 
souri v. Angle (C. ©. A.) 236 F. 644, 650; 
Herzog v. Transatlantic Trust Co. (Sup.) 172 
N. Y. 5. 394, 395. One who carries on the 
business of banking by receiving money on 
deposit with or without interest, by buying 
and selling bills of exchange, promissory 
notes, gold or silver coin, bullion, uncurrent 
money, bonds or stock, or other securities, 
and by loaning money without being incor- 
porated. Rev. St. Mo. 1909, § 1116 (repealed 
by Laws 1915, p. 102); State ex rel. Barker 
v. Sage, 267 Mo. 493, 184 S. W. 984, 988. 
See Individual banker, supra. 


BANKER’S ACCEPTANCE. A draft or bill 
of exchange of which the acceptor is a bank 
or banker engaged generally in the business 
of granting bankers’ acceptance credits. At- 
terbury v. Bank of Washington Heights of 
City of New York, 241 N. Y. 231, 149 N. E 
841, 843. : 


BANKER’S LIEN. A lien which a banker has 
by virtue of which he can appropriate any 
money or property in his possession belong- 
ing to a customer to the extinguishment of 
any matured debt of such customer to the 
bank, provided such property or money has 
not been charged, with the knowledge of the 
bank, with the subservience of a special bur- 
den or purpose, or does not constitute a trust 
fund of which the banker has notice. Amer- 
ican Surety Co. of New York v. Bauk of Italy, 
63 Cal. App. 149, 218 P. 466, 468. 


BANKER’S NOTE. A commercial instrument 
resembling a bank note in every particular 
except that it is given by a private banker or 
unincorporated banking institution. 6 Mod. 
29; 3 Chit. Comm, Law 590. 


BANKEROUT. O. Eng. Bankrupt; ingol- 
vent; indebted beyond the means of payment. 


BANKING. The business of receiving 
money on deposit, loaning money, discounting 
notes, issuing notes for circulation, collecting 
money on notes deposited, negotiating bills, 
ete. Bank v. Turner, 154 Ind. 456, 57 N. E. 
110, 
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The business of banking, as defined by law and 
custom, consists in the issue of notes payable on de- 
mand intended to circulate as money when the banks 
are banks of issue; in receiving deposits payable 
on demand; in. discounting commercial paper; 
making loans of money on collateral security; buy- 
ing and selling bills of exchange; negotiating loans, 
and dealing in negotiable securities issued by the 
government, state and national, and municipal and 
ether corporations. Mercantile Bank v. New York, 
121 U. S. 188, 156, 7 S. Ct. 826, 30 L., Ed. 895; First 
Nat. Bank v. Dawson County, 66 Mont. 321, 213 P. 
1097, 1103. ~ 

Having a place of business where deposits are re- 
ceived and paid out on checks and where money Is 
loaned on security is the substance of the “business 
of banking.” Marvin y. Kentucky Title Trust Co., 
218 Ky. 135, 291 S. W., 17, 18, 50 A. L. R. 1337; War- 
ren v. Shook, 91 U. S. 704, 23 L. Hd. 421. See, also, 
Old Colony Trust Co. v., Malley (D. C.) 288 F. 903, 
IIL 


BANKING HOURS. A term which, in addi- 
tion to the regular hours, includes time to al- 
low presentment, after closing, to the bank 
returning a check, if such presentment is 
necessary in fact. Columbia-Knickerbocker 
Trust Co. v. Miller, 156 App. Div. 810, 142 
N. Y. S. 440, 445. 


BANKRUPT. Originally and strictly, a 
trader who secretes himself or does certain 
other acts tending to defraud his creditors. 
2 BI. Comm. 471. 

In a looser sense, an insolvent person; a 
broken-up or ruined trader. Everett v. 
Stone, 3 Story, 453, Fed. Cas. No. 4,577. 


In the English law there were two characterlstics 
which distinguished bankrupts from insolvents: 
the former must have been a trader and the ob- 
ject of the proceedings against, not by, him. As 
used in American law, the distinction between a 
bankrupt and an insolvent is not generally regard- 
ed. Sturges v. Crowninshield, 4 Wheat. 122, 4 L. 
Ed. 529; 2 Kent, 390; McCormick v. Pickering, 4 
N. Y. 283. On the continent of Europe, however, 
the distinction still exists. Holtz, Enc, voc, sig. 
Bankerotu 


A person who has committed an act of 
bankruptcy: one who has done some act or 
suffered some act to be done in consequence 
of which, under the laws of his country, he is 
liable to be proceeded against by his creditors 
for the seizure and distribution among them 
of his entire property. Ashby v. Steere, 2 
Woodb. & M. 347, 2 Fed. Cas. 15; In re Scott, 
21 Fed. Cas. 808; U. S. v. Pusey, 27 Fed. Cas 
632, 

A person who, by the formal decree of a 
court, has been declared subject to be pro- 

. ceeded against under the bankruptcy laws, or 
entitled, on his voluntary application, to take 
the benefit of such laws. See Bankruptcy 
Act July 1, 1898, c. 541, § 1, 30 Stat. 544 (11 
USCA’ § 1). 


BANKRUPT LAW. A law relating to bank- 
rupts and the procedure against them in 
the courts. A law providing a remedy for 
the creditors of a bankrupt, and for.the re- 
lief and restitution of the bankrupt himself, 
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A bankrupt law ts distinguished from the ordi- 
nary law between debtor and creditor, as involving 
these three general principles: (1) A summary and 
immediate seizure of all the debtor’s property; (2) 
a distribution of it among the creditors in general, 
instead of merely applying a portion of it to the 
payment of the individual complainant; and (3) 
the discharge of the debtor from future liability 
for the debts then existing. 

The leading distinction between a bankrupt law 
and an insolvent law, in the proper technical sense, 
consists in the character of the perscns upon whom 
it is designed to operate,—the former contemplat- 
ing as its objects bankrupts only, that is, traders 
of a certain description; the latter, insolvents in 
general, or persons unable to pay their debts. This 
has led to a marked separation between the two 
systems, in principle and in practice, which in Eng- 
land has always been carefully maintained, although 
in the United States it has of late been disregard- 
ed. A bankrupt law, moreover, in its proper sense, 
is a remedy intended primarily for the benefit of 
creditors; it is set in motion at their instance, 
and operates upon the debtor against his will, (in 
invitum,) although in its result it effectually dis- 
charges him from his debts. An insolvent law, on 
the other hand, is chiefly intended for the benefit 
of the debtor, and is set in motton at his instance, 
though possibly less effective as a discharge in its 
final result. Sturges v. Crowninshield, 4 Wheat. 
194, 4 L. Ed. 629; Vanuxen v, Hazlehursts, 4 N. J. 
Law, 192, 7 Am. Dec, 582; Adams v. Storey, 1 Paine, 
79, 1 Fed. Cas, 142; Kunzler v. Kohaus, 5 HII (N. 
Y.) 317, 

The only substantial difference between a strictly 
bankrupt law and an insolvent law lies in the cir- 
cumstance that the former affords relief upon the 
application of the creditor, and the latter upon the 
application of the debtor, Martin v, Berry, 37 Cal. 
222, 


BANKRUPTCY. The state or condition of 
one who is a bankrupt; amenability to the 
bankrupt laws; the condition of one who 
has committed an act of bankruptey, and is 
liable to be proceeded against by his creditors 
therefor, or of one whose circumstances are 
such that he is entitled, on his voluntary ap- 
plication, to take the benefit of the bankrupt 
laws. 

The term is used in a looser sense as synon- 
ymous with “insolvency,”—inabilty to pay 
one’s debts; the stopping and breaking up 
of business because the trader is broken down, 
insolvent, ruined. Phipps v. Harding, 70 Fed. 
468, 17 C. C. A. 208, 30 L, R. A. 513; Arnold 
y. Maynard, 2 Story, 354, Fed. Cas, No. 561; 
Bernhardt v. Curtis, 109 La. 171, 33 South. 
125, 94 Am. St. Rep. 445. 


Insolvency means a simple inability to pay as 
debts should become payable, whereby the debtor’s 
business would be broken up; bankruptcy means 
the particular legal status, to be ascertained and 
declared by a judicial decree. In re Black, 3 Ben. 
196, Fed. Cas, No. 1,457. 


The proceedings taken under the bankrupt 
law, against a person (or firm or company) 
to have him adjudged a bankrupt, and to have 
his estate administered for the benefit of the 
ereditors, and divided among them. 

That branch of jurisprudence, or system of 
law and practice, which is concerned with 
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the definition and ascertainment of .acts of 
bankruptcy and the administration of bank- 
rupts’ estates for the benefit of their cred- 
itors and the absolution and restitution of 
bankrupts. ` 
Act of Bankruptcy 
See Act. 


Adjudication of Bankruptcy 


The judgment or decree of a court having 
jurisdiction, that a person against whom a 
petition in bankruptcy has been filed, or who 
has filed his voluntary petition, be ordered 
and adjudged to be a bankrupt. 


Bankruptcy Courts 


Courts for the administration of the bank- 
rupt laws. . 


Bankruptcy Proceedings 


This term includes all proceedings in a 
federal court having jurisdiction in bank- 
ruptcy, founded on a petition in bankruptcy 
and either directly or collaterally involved 
in the adjudication and discharge of the 
bankrupt and the collection and administra- 
tion of his estate. Kidder v. Horrobin, 72 
N. Y. 167. See, also, Proceedings in bank- 
Tuptcy. 


Controversies Arising in Bankruptcy 
Proceedings 


See Proceedings in bankruptcy. 


Involuntary Bankruptcy 
See Voluntary bankruptcy, infra. 


Voluntary Bankruptcy 


Bankruptey (in the sense of proceedings 
taken uuder the bankruptcy law) is either 
voluntary or involuntary ; “the former where 
the proceeding is initiated by the debtor’s own 
petition to be adjudged a bankrupt and have 
the benefit of the law (In re Murray [D. C.] 
26 Fed. 600; Metsker v. Bonebrake, 108 U. 
S. 66, 2 Sup. Ct. 351, 27 L. Ed. 654), the latter 
where he is forced into bankruptcy on the pe- 
tition of a sufficient number of his creditors. 

See Bankrupt; Bankrupt Law. 


BANLEUCA. (Same as the French banlieue). 
An old law term, signifying a space or tract 
of country around a city, town, or monastery, 
distinguished and protected by peculiar privi- 
leges. Spelman. 


BANLIEU, or BANLIEUE. In French and 
Canadian law. The same as banleuca (g. v.). 


BANNER. A small flag bearing a device or 
symbol and intended to be carried or waved. 
L. R. 2 P. C. 387. The term includes a can- 
vas, parti-colored or bearing party words and 
stretched across a street. 4 O’M. & H. 178. 


BANNERET. See Baneret. 
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BANNI, or BANNITUS:’ In old law, one un- 
der a ban, (q. v. ;) an outlaw.or banished man. 
Britt. ec. 12, 18; Calvin. 


BANNI NUPTIARUM. L. Lat. In old Eng- 
lish law. The bans of matrimony. 


BANNIMUS. We ban or ẹxpel. The form of 
expulsion of a member from the University 
of Oxford, by affixing the sentence in some 
public places, as a promulgation of it. 
Cowell. 


BANNIRE AD PLACITA, AD MOLENDINUM. 
To summon tenants to serve at the lord’s 
courts, to bring corn to be ground at his mill. 


BANNITUS. See Banni. 


BANNS OF MATRIMONY. Public notice or 
proclamation of a matrimonial contract, and 
the intended celebration of the marriage of 
the parties in pursuance of such contract. 
Cowell; 1 Bla. Comm. 439; Pothier, Du 
Mariage p. 2, €. 2. 


Such announcement is required by the English 
law to-be made in a church or chapel, during sery- 
ice, on three consecutive Sundays before the mar- 
riage is celebrated. The object is to afford an op- 
portunity for any person to interpose an objection. 
if he knows of any impediment or other just cause 
why the marriage should not take place. The pub- 
lication of the banns may be dispensed with by 
procuring a special license to marry, 


BANNUM. A ban (q. 7). 


BANNUS. In old English law. A proclama- 
tion. Bannus regis; the king’s proclamation, 
made by the voice of a herald, forbidding all 
present at the trial by combat to interfere 
either by motion or word, whatever they 
might see or hear. Bract. fol. 142. 


BANQUE. Fr. A bench; the table or coun- 
ter of a trader, merchant, or banker. Banque 
route; a broken bench or counter; bankrupt. 


BANS OF MATRIMONY. See Banus of Mat- 
rimony. 


BANYAN. In East Indian law. A Hindoo 
merchant or shop-keeper, The word is used 
in Bengal to denote the native who manages 
the money concerns of a European, and some- 
times serves him as an interpreter. 


BAR. A partition or railing running across 
a court-room, intended to separate the gen- 
eral public from the space occupied by the 
judges, counsel, jury, and others concerned in 
the trial of a cause. In the English courts 
it is the partition behind which all outer- 
barristers and every member of the public 
must stand. Solicitors, being officers of the 
court, are admitted within it; as are also 
queen’s counsel, barristers with patents of 
precedence, and serjeants, in virtue of their 
ranks. Parties who appear in person also are 
placed within the bar on the floor of the court. 

A particular part of the court-room; for 
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example, the place where prisoners stand at 
their trial, whence the expression “prisoner 
at the bar.” 

The court, in its strictest sense, sitting in 
full term. The presence, actual or construc- 
tive, of the court. Thus, a trial at bar is one 
had before the full court, distinguished from 
a trial had before a single judge at nist prius. 
So the “case at bar” is the case now before 
the court and under its consideration; the 
case being tried or argued. 

In another sense, the whole body of attor- 
neys and counsellors, or the members of the 
legal profession, collectively, who are figura- 
tively called the “bar,” from the place which 
they usually occupy in court. They are thus 
distinguished from the “bench,” which term 
denotes the whole body of judges. 

In the practice of legislative bodies, the 
outer boundary of the house; therefore, all 
persons, not being members, who wish to ad- 
dress the house, or are summoned to it, ap- 
pear at the bar for that purpose. 

In the law of contracts, an impediment, 
obstacle, or preventive barrier. Thus, re- 
lationship within the prohibited degrees is a 
ber to marriage. In this sense also we speak 

_of the “bar of the statute of limitations.” 

That which defeats, annuls, cuts off, or puts 
an end to. Thus, a provision “in bar of dow- 
er” ig one which has the effect of defeating 
or cutting off the dower-rights which the wife 
would otherwise become entitled to in the par- 
ticular land. 

In pleading, a special plea, constituting a 
sufficient answer to an action at law; so call- 
ed because it berred, i. e., prevented, the 
plaintiff from further prosecuting it with ef- 
fect, and, if established by proof, defeated 
and destroyed the action altogether. Now 
called a special “plea in bar.” It may be 
further described as a plea or peremptory 
exception of a defendant to destroy the plain- 
tiffs action. City of San Antonio v. Johnson 
(Tex. Civ. App.) 186 S. W, 866. See Plea in 
bar. 


BAR ASSOCIATION. An association of 
members of the bar. Such associations have 
been organized in most states. The first was 
in Mississippi in 1825, but it is not Known to 
have had a continued existence. An associa- 
tion of Grafton and Coös counties in New 
Hampshire had an existence before 1800, and 
probably a more or less continuous life since 
then, having finally merged into a state asso- 
ciation. Similar associations exist in many 
of the cqunties in various states. 


BAR FEE. In English law. A fee taken by 
the sheriff, time out of mind, for every prison- 
er who is acquitted. Bac. Abr. “Extortion.” 
‘Abolished by St. 14 Geo. III. c. 26; 55 Geo. 
III. ¢. 50; 8 & 9 Vict. e. 114. 


-BAR ROOM: A place where intoxicating liq- 
uors are sold to be drunk.on the same prem- 
ises.. Christopher. v.: Charles Blum: Co., 82 
So. 765, 766,: 78 Fla, 240;. City of Spokane v. 
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Baughman, 103 P. 14, 17, 54 Wash. 315; also 
so defined in Act Congress March 3, 1893, 27 
Stat. 563, quoted in Army & Navy Club v. 
District of Columbia, 8 App. Cas. 544, 550. 

A room containing a bar or counter at 
which liquors are sold, or a room with a bar 
where liquors and refreshments are served. 
Town of Leesburg v. Putnam, 103 Ga. 110, 29 
S. E. 602, 603, 68 Am. St. Rep. 80; Mustard 
v. Elwood (C. ©. A.) 223 F. 225, 226. 


The words “bar” and “bar room” have a more . 
restrictive meaning than “saloon,” and mean a 
place from which intoxicating liquors are to-be sold. 
Greil Bros. Co. v. Mabson, 179 Ala. 444, 60 So. 876, 
877, 48 L, R. A. (N. 5.) 664. 


BAR SINISTER. A term popularly though 
erroneously used for baton, a mark of ille- 
gitimacy. Webster. 


BARAGARIA. Span. A concubine, whom a 
man keeps alone in his house, unconnected 
with any other woman. Las Partidas, pt. 4, 
tit. 14. 


Baratriam committit qui propter pecuniam jus- 
titiam baractat. He is guilty of barratry who 
for money sells justice. Bell. (This maxim, 
however, is one pertaining more to the mean- 
ing of “barratry” as used in Scotch law than 
to its common-law meaning. See Barratry.) 


BARBANUS. In old Lombardic law. An un- 
cle, (patruus.) 


BARBAROUS. As used in a divorce statute, 
it implies a merciless and savage disposition, 
taking pleasure in suffering, without pity, 
and with an eyil and malicious will. Hansell 
v. Hansell, 15 Pa. Co. Ct. R., 514, 515. 


BARBER. One who makes a business of 
shaving and trimming beards and cutting and 
dressing hair. Delacorte v. Gentile, 98 N. 
J. Eq. 194, 129 A. 739, 740. 


The term has been held to include a woman, who, 
being employed in a beauty parlor serving women 
customers exclusively, cut a woman's hair in the 
style of bobbed hair. State v. Leftwich, 142 Wash. 
$29, 253 P. 448, 449, 59 A. L R. 539. But it has also 
been thought that the proprietor of a “hairdressing 
and beauty parlor,” the important features of whose 
business included cutting hair, massaging, clipping 
hair with barber clippers, singeing the hair, giving 
tonics, shampooing, and manicuring, but not shav- 
ing the face, was not a “barber” within a statute 
subjecting barbers to examination and regulation. 
Keith v. State Barber Board, 112 Kan. %4, 212 P. 
871, 872, 31 A. L. R. 432, 

In England in former times, barbers also prac- 
ticed surgery and dentistry, but by 32 Hen. VIII, 
c. 42, barbers, although they were thereby. Incor- 
porated with the surgeons of London, were not to 
practice surgery, except the drawing of teeth. 


BARBICANAGE. In old European law. 


‘Money paid to support a barbican or watch- 


tower. 


BARBITTS. L. Fr. (Modern Fr. brebis.) 
Sheep. See Millen v. Fawen, Bendloe, 171, 
“home ove petit chien ‘chase. barbitts.” 
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"BARE. Naked; without a covering; nac- 
companied. f 


BARE LICENSEE. One who is such by mere 
tolerance or acquiescence, and not:by express 
invitation. Chesapeake & O. Ry. Co. v. Far- 
row’s Adm’x, 106 Va. 137, 55 S. B. 5698... ° 


BARE TRUSTEE. One whose trūst is to 
convey, and the time has arrived.for a con- 
veyance by him; or a trustee to whose office 
no duties were originally attached, or who, 
although such duties were originally attach- 
ed to his office, would, on the requisition of 
his cestuis que trust, be compellable in equity 
to convey the estate to them or by their direc- 
tion. Christie v. Ovington, 1 Ch. Div. 279, 
281. 


BAREBONES PARLIAMENT. A parliament 
summoned by Cromwell in 1653. 


BARET. L. Fr. A wrangling suit. Britt. 


c. 92; Co. Litt. 368b. 


BARGAIN. A mutual undertaking, contract, 
or agreement. 

A contract or. agreement between two par- 
ties, the one to sell goods or lands, and the 
other to buy them. Hunt v. Adams, 5 Mass. 
360, 4 Am. Dec. 68; Sage v. Wilcox, 6 Conn. 
91; Bank v. Archer, 16 Miss. 192. 

As a verb, “bargain” means to sell for 
eash, or on terms, rather than to trade or 
exchange. In re Wellings’ Estate, 197 Cal. 
189, 240 P. 21, 24, 


“Tf the word ‘agreement’ imports a mutual act 
of two parties, surely the word ‘bargain’ is not less 
significative of the consent of two. In a popular 
sense, the former word is. frequently used as de- 
claring the engagement of one only. A man may 
agree to pay money or to perform some other act, 
and the word is then used synonymously with ‘prom- 
ise’ or ‘engage.’ But the word ‘bargain’ is seldom 
used, unless to express 2 mutual contract or un- 
dertaking.” Packard v, Richardson, 17 Mass. 181, 
9 Am, Dec, 123. 


—Bargain money. These words in a contract 
for the sale of land have much the same sig- 
nificance as earnest money. Morgan v. 
Torbes, 236 Mass. 480, 128 N. E. 792, 798. 


—Catching bargain. A bargain by which mon- 
ey is loaned, at an extortionate or extrava- 
gant rate, to an heir or any one who has an 
estate in reversion or expectancy, to be re- 
paid on the vesting of his interest; or a sim- 
ilar unconscionable bargain with such person 
for the purchase outright of his expectancy. 
See Edler v. Frazier, 174 Iowa, 46, 156 N, W. 
182, 187. 
kind of fraud often perpetrated upon young, 
inexperienced, or ignorant people. Provident 
Life & Trust Co. v. Fletcher (C. C. A.) 258 F. 
5838, 586. 
See Unconscionable Bargain, 


BARGAIN AND SALE. In conveyancing. 
The transferring of the property of a thing 
from one to another, upon valuable consider- 


“Catching bargain” describes that ` 
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ation, by way ofisale. Shep. Touch. (by Pres- 
ton,) 221.0. > ; : : . 
. A contract or bargain by the owner of land, 
in consideration of money -or its equivalent 
paid, to sell land. to another person, called 
the “bargainee,” whereupon. a use -arises in 
favor of the latter, te whom the seisin. is 
transferred by force of the statute of uses. 
2 Washb. Real Prop. 128; Bisp. Eq. 419; 
Brittin v. Freeman, 17 N. J. Law, 281; Iowa 
v. McFarland, 110 U. S. 471, 4 Sup. Ct. 210, 
28 L. Hid..198; Love v. Miller, 53 Ind. 296, 21 
Am. Rep. 192; Slifer v. Beates, 9 Serg. & R. 
(Pa.) 176; Laing v. McClung, 103 W., Va. 
341, 187 S. E. 744, 745. 

The proper and technical words to denote 
a bargain and sale are “bargain and sell ;” but 
any other words that are sufficient to raise a 
use upon a valuable consideration are suffi- 
cient. 2 Wood. Cony. 15; Jackson ex dem. 
Hudson v. Alexander, 3 Johns. (N. Y.) 484, 3 
Am. Dee. 517; Lynch v. Livingston, 8 Barb. 
(N. Y.) 463. See 2 Washb. R. P. 620; Shepp. 
Touchst. 222. 


The expression “bargain and sale” is also applied 
to transfers of personalty, in cases where there is 
first an executory agreement for the sale, (the bar- 
gain,) and then an actual and completed sale. 


BARGAINEE, The grantee of an estate ina 
deed of bargain and sale. The party to a bar- 
gain to whom the subject-matter of the bar- 
gain or thing bargained for is to go. 


BARGAINOR. The person who makes a bar- 
gain. The party to a bargain who is to re- 
ceive the consideration and perform the con- 
tract by delivery of the subject-matter. 


BARGE. A lighter or a flat bottom boat for 
loading or unloading ships. A lighter having 
no means of self-propulsion, and able to make 
progress only by being towed. Common- 
wealth v. Breakwater Co, 100 N. E,. 1034, 
1037, 214 Mass. 10. A scow. The Scow No. 
15, 88 F. 305. The term may. also include a 
steam pleasure yacht under a statute per- 
taining to the liability of vessel owners. The 
Mamie (D. C.) 5 F. 813; Id. (C. C.) 8 F. 367. ` 


BARK. It is sometimes figuratively used to 
denote the mere words or letter of an instru- 
ment, or outer covering of the ideas sought to 
be expressed, as distinguished from its inner 
substance or essential meaning. “If the bark 


makes for them, the pith makes for us.” Ba- 
con. 
BARLEYCORN. In linear measure. The 


third of an inch. 


BARMOTE COURTS. Courts held in certain 
mining districts belonging to the Duchy of 
Lancaster, for regulation of the mines, and 
for deciding questions of title and other mat- 
ters relating thereto. 3 Steph. Comm. 347, 
note b. 


BARN. A covered building for securing pro- 
ductions of the earth. State v. Laughlin, 53 


BARNAROD’S INN 


N. C. 354, 355. It may be both a cornhouse 
and a stable; State v. Smith, 28 Iowa, 565, 
568; and has been used interchangeably with 
stable; Saylor v. Commonwealth (Ky.) 57 
S. W. 614, 615. The term has been held to 
include a garage within the meaning of a 
restrictive building covenant. Beach v. Jen- 
kins, 159 N. Y. S. 652, 657, 174 App. Div. 813; 
Wilmot v. Gandy, 203 N. Y. S. 535, 536, 122 
Mise. 571; Williams y. Carr, 213 Mo. App. 
228, 248 S. W. 625, 627. But there are also 
holdings to the contrary, especially where the 
garage is.not a wholly detached structure, 
but is merely an addition to the dwelling, or 
is constructed up against it. See Wilmot v. 
Gandy, 203 N. Y. S. 585, 587, 122 Misc. 5713 
Bassett v. Pepe, 94 Gonn. 631, 110 A. 56, 57; 
Riverbank Improvement Co. v. Bancroft, 209 
Mass. 217, 95 N. E. 216,34 L, R. A. (N. S.) 730; 
Courtney v. Hunter, 159 Ga. 321, 125 S. E. 
714, 715. 


BARNARD’S INN. An inn of chancery, See 
Inns of Chancery. 


BARO. In old law, a man, whether slave or 
free. In later usage, a freeman or freedman ; 
a strong man; a good soldier; a hired sol- 
dier; a vassal; a baron; a feudal tenant or 
client. 

A man of dignity and rank; a knight. 

A magnate in the church. 

A judge in the exchequer (baro scaccarii), 

The first-born child. 

A husband. 


The word is said by Spelman to have been used 
more frequently in the last sense; Spelman, Gloss. 


BARON. A lord or nobleman; the most gen- 
eral title of nobility in England. 1 Bl. Comm. 
398, 399. A particular degree or title of no- 
bility, next to a viscount. The lowest title in 
Great Britain. 

A judge of the court of exchequer. 
Comm. 44; Cowell, 

A freeman. Co. Litt. 58a. Also a vassal 
holding directly from the king. 

A husband; occurring in this seuse in the 
phrase “baron et feme,” husband and wife. 
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The term has essentially the same meanings as 
Baro (q. .). 


BARON ET FEME. Man and woman; hus- 
band and wife. Spelman, Gloss.; 1 Bla. 
Comm. 442. A wife being under the protec- 
tion and influence of her baron, lord, or hus- 
band, is styled a “feme-covert,” (femina viro 
cooperta,) and her state of marriage is called 
her “coverture.” Cummings v. Everett, 8&2 
Me. 260, 19 Atl. 456. 


BARONS OF THE CINQUE PORTS. Mem- 
pers of parliament from these ports, viz.: 
Sandwich; Romney, Hastings, Hythe, and Do- 
ver, Winchelsea and Rye have been added, 
See Cinque Ports. : 


BARONS OF THE EXCHEQUER. The six 
Yudgés of the-éourt of exchequer in England, 
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of whom one is styled the “chief baron ;” an- 
swering to the justices and chief justice of 
other courts. 


BARONAGE. In English law. The collective 
body of the barons, or of the nobility at large. 
Spelman. 


BARONES SCACCARII. 
Exchequer. 


See Barons of the 


BARONET. An English name or hereditary 
title. of dignity or rank (but not a title of 
nobility, being next below that of baron), es- 
tablished in 1611 by James I. It is created 
by letters patent, and descends to the male 
heir. Spelman. 


BARONY. 
of tenure; 
baron. 
159. 

In Scotland, a large freehold estate, even 
though the proprietor is not a baron. See 
Barony of Land, infra. 


The dignity of a baron; a species 
the territory or lands held by a 
Spelman; 2 Holdsw. Hist, Eng. L. 


BARONY OF LAND. In England, a quantity 
of land amounting to 15 acres. In Ireland, 
a subdivision of a county. 


BARRA, or BARRE. 
in bar. 


In old practice. A plea 
The bar of the court. A barrister. 


BARRATOR. 
See Barretor. 


One who commits barratry. 


BARRATROUS. Fraudulent; having. the 
character of barratry. 
BARRATRY. 


In Criminal Law 


Also spelled “Barretry.” The offense of fre- 
quently exciting and stirring up quarrels and 
suits, either at law or otherwise. 4 Bla. 
Com. 134; Co. Litt. 368. See 1 Cowp. 154, 
by Lord Mansfield; State v. Simpson, 1 Bail. 
(S. C) 379; Com. v. Mohn, 52 Pa. 248, 91 
Am. Dec. 153; Voorhees v. Dorr, 51 Barb. 
(N. X.) 580. 


Common barratry is the practice of exciting 
groundless judicial proceedings. Pen, Code Cal. § 
158; Lucas v. Pico, 55 Cal. 128; Com. v, McCulloch, 
15 Mass. 229; Ex parte McCloskey, 82 Tex, Cr. R. 


531, 199 S. W. 1101, 1102. 


In Maritime Law 


An act committed by the master or mari- 
ners of a vessel, for some unlawful or fraud- 
ulent purpose, contrary to their duty to the 
owners, whereby the latter sustain injury. 
It may include negligence, if so gross as to 
evidence fraud. Marcardier v. Insurance Co., 
& Cranch, 49, 3 L. Ed. 481; Atkinson. v. In- 
surance Co., 65 N. Y. 538; Atkinson v. Insnur- 
ance Co, 4 Daly (N. Y.) 16; Patapsco Ins. 
Co. v. Coulter, 3 Pet. 231, T L. Ed, 659; Law- ` 
ton v. Insurance Co., 2 Cush. (Mass.) 501; 
Earle v. Rowcroft, 8 East, 185; -2 Ld. Raym. 


849; McIntire v. Bowne, 1 Johns. (N. Y.) 229; 


Brown v. U. S, 8 Cranch, 139, .3-L. Ed. 504; 
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Brown v. Ins. Co, 5 Day (Conn.) 1, 5 Am. 
Dec. 128; Hughes v. Ins. Co., 3 Wheat. 163, 
4 L. Ed. 357; Crousillat v. Ball, 4 Dall. (Pa.) 
294, 1 L. Ed. 840, 2 Am. Dec. 375; 5B. & Ald. 
597; Hutchins v. Ford, 82 Me. 363, 19 Atl. 
832; Hansen v. Barnard (C. C. A.) 270 F. 163, 
166. 

Barratry is some fraudulent act of the 
master or mariners, tending to their own ben- 
efit, to the prejudice of the owner of the ves- 
sel, without his privity or consent. Kendrick 
v. Delafield, 2 Caines (N. Y.) 67. 

Barratry is a generic term, which includes 
many acts of various kinds and degrees. It 
comprehends any unlawful, fraudulent, or 
dishonest act of the master or mariners, and 
every violation of duty by them arising from 
gross and eulpable negligence contrary to 
their duty to the owner of the vessel, and 
which might work loss or injury to him in the 
course of the voyage insured. A mutiny of 
the crew, and forcible dispossession by them 
of the master and other officers from the ship, 
is a form of barratry. Greene v. Pacific Mut. 
Ins. Co., 9 Allen (Mass.) 217. 


In Scotch Law 


The crime committed by a judge who re- 
ceives a bribe for his judgment. Skene; 
Brande. 

See Champerty. 


BARRED. Obstructed by a bar; subject to 
hindrance or obstruction by a bar or barrier 
which, if interposed, will prevent legal re- 
dress or recovery; as, when it is said that a 
claim or cause of action is “barred by the 
statute of limitations.” Knox County v. Mor- 
tou, 68 Fed. 791, 15 C. C. A. 671; Cowan v. 
Mueller, 176 Mo. 192, 75 8. W. 606; Wilson 
v. Knox County, 182 Mo. 387, 34 S. W. 45, 477. 


BARREL. A measure of capacity, equal (in 
England) to 36 imperial gallons. The stand- 
ard United States measure, except as to bar- 
rels of. petroleum, equals 31% gallons. Pope 
y. Josehke (Tex. Civ. App.) 228 S. W. 986, 
987. 

In agricultural and mercantile parlance, as 
also in the inspection laws, the term means, 
prima facie, not merely a certain quantity, 
but, further, a certain state of the article; 
namely, that it is in a cask. State v. Moore, 
33 N. C. 72. 


BARREN MONEY. In the civil law. A debt 
which bears no interest. 


BARRENNESS.. Sterility; the incapacity to 
bear children. 


BARRETOR. In criminal law. A common 
mover, exciter, or maintainer of suits and 
quarrels either in courts or elsewhere in the 
country; a disturber of the peace who 
spreads false rumors and calumnies, whereby 
discord and disquiet may grow among neigh- 
bors. Co. Litt. 368. 


BARTER 


Common hbarretor 


One who frequently excites and stirs up 
groundless suits and quarrels, either at law 
or otherwise. State v. Chitty, 1 Bailey (S. 
C.) 378; Com. v. Davis, 11 Pick. (Mass.) 432. 


BARRETRY. In criminal law. The act or 
offense of a barretor, (g. v.;) usually called 
“common barretry.” 4 Steph. Comm. 262. 
See Barratry. 


BARRICADE. An obstruction or block to 
prevent passage. Schawe y. Leyendecker 
(Tex. Civ. App.) 269 S. W. 864, 866. - 


BARRIER. In mining law and the usage of 
miners, a wall of coal left between two miues. 


BARRISTER. In English law. An advo- 
eate; a counsellor learned in the law who has 
been admitted to plead at the bar, and who 
is engaged in conducting the trial or argu- 
ment of causes. 

A barrister is to be distinguished from the 
attorney, who draws the pleadings, prepares 
the testimony, and conducts matters out of 
court. In re Rickert, 66 N. H. 207, 29 Atl. 559, 
24 L. R. A. 740. 

See King’s Counsel. 


Inner Barrister 


A serjeant or king’s counsel who pleads 
within the bar. 


Junior Barrister 


A barrister under the rank of queen’s coun- 
gel. Also the junior of two counsel employ- 
ed on the same side in a case. Mozley & Whit- 
ley. 

Outer or Utter Barrister 


One who pleads “outer” or without the bar. 
Such barristers. were so called because they 
sat “uttermost on the forms of the benchers 
which they call the bar.” 29 L. Q. R. 25. 
They are distinguished from benchers, or 
those who have been readers, and are allowed 
to plead within the bar, as are the king’s coun- 
sel. 

Utter Barrister 


The same as “Outer barrister,” supra, 


Vacation Barrister. 


A counsellor newly called to the bar, who 
is to attend for several long vacations the 
exercises of the house. 


BART. The usual abbreviation for Baronet 
(q. v). 


BARTER. A contract by which parties ex- | 
change goods or commodities for other goods. 
It differs from sale, in this: that in the latter 
transaction goods or property are always ex- 
changed for money. Guerreiro v. Peile, 3 
Barn. & Ald. 617; Cooper v. State, 87 Ark. 
418; Meyer v. Rousseau, 47 Ark. 460, 2 8. W. 
112. And in a sale there is a fixed price; in 
a barter there is not. See Benj. Sales 1; 
Speigle v. Meredith, 4 Biss. 120, Fed. Cas. 


BARTER 


No. 13,227; Com. v. Davis, 12 Bush (Ky.) 
241; Cooper v. State, 37 Ark, 418; Mathews 
v. Holloway, 88 Fla. 30, 90 So. $24; Boon- 
ville Milling Co. v. Roth, 73 Ind, App. 427, 
127 N. E. 823, 825; Jones v. State, 108 Miss. 
530, 66 So. 987, L. R. A. 1915C, 648. 

This term is not applied to contracts con- 
cerning land, but to such only as relate to 
goods and chattels. Speigle v. Meredith, 4 
Biss, 123, Fed. Cas, No. 18,227. 

It sometimes signifies a corrupt transaction. 
In re Troy, 43 R. I. 279, 111 A. 728, 724. 


' BARTON. In old English law. The demesne 
land of a manor; a farm distinct from the 
mansion. 


Sometimes it is used for the manor house itself; 
and in some places for out houses and fold yards, 
In the statute 2 & 3 Edw. 6, c. 12, Barton lands and 
demesne lands are used as synonymous. Cowell, 


BAS. Fr. Low; 


BAS CHEVALIERS. In old English law. 
Low, or inferior knights, by tenure of a base 
military fee, as distinguished from barons 
and bannerets, who were the chief or supe- 
rior knights. Cowell; Kennett, Paroch. Ant.; 
Blount. 


inferior; subordinate. 


BAS VILLE, In French law. The suburbs 
of a town. 


BASAL FRACTURE. A fracture of the skull 
beginning at the base of the skull to the rear 
and left extending to the top of the skull. 
Marland Refining Co. v. ‘McClung, 102 Okl. 
56, 226 P. 312, 318. : 


BASE, adj. Low; inferior; servile; of sub- 
ordinate degree; impure, adulterated, or al- 
loyed. 


As used in engineering or mechanics, it has no 
invariable meaning. Benjamin Electric Mfg, Co. v. 
Northwestern Electric Equipment Co, (C. C. A.) 251 
F. 288, 290. 


—Base animal. See Animal. 


—Base bullion. Base silver bullion is silver 
in bars mixed to a greater or less extent with 
alloys or base materials. Hope Min. Co. v. 
Kennon, 3 Mont. 44. 


~-Base coin. Debased, adulterated, or alloyed 
coin. Gabe v. State, 6 Ark. 540; Cohens V. 
Virginia, 6 Wheat. 333, 5 L. Ed. 257. 


~—Base court. In English law. An inferior 
court, that is, not of record, as the court 
baron. Cunningham; Kitch. 95, 96; Cowell. 


—Base estate. The estate which “base ten- 
ants” (q. v.) have in their land. Cowell. 


—Base fee. In English law. An estate or 
fee which has a qualification subjoined there- 
to, and which must be determined whenever 
the qualification annexed to it is at an end., 
2 Bl. Comm. 109. “Wiggins Ferry Co, v. Rail- 
road.‘Co:, 94. Il 98; Camp Meeting Ass’n: Y, 


198 


East Lyme, 54 Conn. 152, 5 A. 849. Itisa 
fee for the reason that it may last forever if 
the contingency does not happen, but debased 
because its duration depends upon collateral. 
circumstances which qualify it. McIntyre v. 
Dietrich, 294 Ill. 126, 128 N. E. 321, 322. It 
is sometimes called also a conditional fee; 
Citizens’ Electric Co. v. Susquehanna Boom 
Co., 270 Pa. 517, 118 A. 559, 561; a deter- 
minable fee; Penick v. Atkinson, 139 Ga. 
649, 77 S. E. 1055, 1057, 46 L. R. A. (N. 8.) 
284, Ann. Cas. 1914B, 842; or a qualified fee; 
In re Douglass’ Estate, 94 Neb. 280, 143 N. W. 
299, 302, Aun. Cas, 1914D, 447. 


—Base infeftment. In Scotch law. A disposi- 
tion of lands by a vassal, to be held of himself. 


—Base right. In Scotch law. A subordinate 
right; the right of a subvassal in the lands 
held by him. Bell. 


—Base services. In feudal law. Such services 
as were unworthy to be performed by the 
nobler men, and were performed by the peas- 
auts and those of servile rank. 2 Bla. Comm. 
62; 1 Washb. R. P. 25. 


—Base tenants. Tenants who performed to 
their lords services in villenage; tenants who 
held at the will of the lord, as distinguished 
from frank tenants, or freeholders. Cowell. 


—Base tenure. A tenure by villenage, or other 
customary service, as distinguished from ten- 
ure by military service; or from tenure by 
free service. Cowell. 


BASEBALL. A game of skill within the 
criminal offense of betting on such a game. 
Mace v. State, 58 Ark. 79, 22 S. W. 1108. 
When played by professionals for profit, it is 
a performance of worldly employment and 
business within the Sunday Law of Penn- 
sylvania. Commonwealth v. American Base- 
ball Club of Philadelphia, 290 Pa. 136, 188 A. 
497, 53 A. L. R. 1027. And where professional 
baseball players and umpires engaged in a 
free Sunday game, they were held to have vio- 
lated a statute prohibiting laboring at any 
trade or calling on Sunday. Crook v. Com- 
monwealth, 147 Va. 593, 136 S. B. 565, 50 A. L. 
R. 1048. But it has also been held that a 
baseball exhibition, although made for money, 
is not trade or ecommerce in the commonly ac- 
cepted use of those words. Federal Base Ball 
Club of Baltimore v. National League of Pro- 
fessional Base Ball Clubs, 259 U. S. 200, 42 
S. Ct, 465, 66 L. Ed. 898, 26 L. R. A. 357. 


BASEMENT. A floor partly beneath the sur- 
face of the ground but distinguished from a 
cellar by being well lighted and fitted for liv- 
ing purposes. In England the ground floor of 
a city house. 


BASILEUS. A Greek word, meaning “king.” 
A title assumed by the emperors of:the East- 
ern Rotan Empire. It is used by Justinian 
in some of the Novels; and is ‘said-to. have 
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been applied to the English kings before me 


Conquest.” See 1 Bl. Comm. 242. 


BASILICA. The name given to a compilation 
of Roman and Greek law, prepared about A. 
D. 880 by the Emperor Basilius, and publish- 
ed by his successor, Leo the Philosopher. It 
was written in Greek, was mainly an abridg- 
ment of Justinian’s Corpus Juris, and com- 
prised sixty books, only a portion of which 
are extant. It remained the law of the East- 


ern Empire until the fall of Constantinople, 


in 1453. 


BASILS.' In old English law. A kind of mon- 
ey or coin abolished by Henry II. 


BASIN. In admiralty law and marine insur- 
ance. A part of the sea inclosed in rocks. 
U. S. v. Morel, 18 Am. Jur. 286, 26 Fed. Cas. 
1,310. 


BASIS. Foundation, or- groundwork; the 
principal component. parts of a thing. State 
v. Kansas City & M. Ry. & Bridge Co., 106 
Ark, 248, 153 S, W. 614, 616. 


BASKET TENURE. In feudal law. Lands 
held by the service of making the king’s bas- 
kets. 


BASOCHE. Fr. An association of the 
“Clercs du Parlement” of Paris, supposed to 
have been instituted in 1302. It judged all 
civil and criminal matters that. arose among 
the clerks and all actions brought against 
them. Hist. for Ready Reference. 


BASSA TENURA. See Base Fee. 


BASSE JUSTICE. In feudal law. Low jus- 
tice; the right exercised by feudal lords of 
personally trying persons charged with tres- 
passes or minor offenses. 


BASTARD. An illegitimate child; a child 
born of an. unlawful intercourse, and before 
the lawful: marriage of its parents. Timmins 
v. Lacy, 30 Tex. 135; Miller v. Anderson, 43 
Ohio St. 473, 3 N. E. 605, 54 Am. Rep. 823; 
Pettus v. Dawson, 82 Tex. 18,17 S. W. 7143 
Smith v. Perry, 80 Va: 570. 

A child born after marriage, but under cir- 
cumstances which render it impossible that 
the husband of his mother can be his father. 
Com, v. Shepherd, 6 Bin, (Pa.) 283, 6 Am. Dec, 
449; Nich, Adult. Bast. 249; Hall v. Com., 
Hard. (Ky.) 479; Patterson v. Gaines, 6 How. 
550, 12 L. Ed. 553; 2 M. & K. 349; State v. 
Britt, 78. N. C. 489; Herring v. Goodson, 43 
Miss. 392; Bussom v. Forsyth, 32 N. J. Eq. 
277; Kleinert v. Ehlers, 38 Pa, 439; Caujolle 
v. Ferrié, 23 N. ¥..90. A child is not a bastard 
if born after marriage, although begotten be- 
fore. 1 Bla. Com. 455, 456; 8 East, 210; State 
v. Herman, 35 N. C. 502. 

One begotten and born out of lawful wed- 
lock. 2 Kent, Comm. 208 ; Ng Suey Hi v. Wee- 
din (0. C. -A.:) 21 F.(2d) 801, 802; Ex parte 
Newsome, 212 Ala. 168, 102 So. 216, 218, 


“BASTON 


This definition;, which is, substantially the same 
as Blackstone’s, is open to the objection that it does 
not include with sufficient certainty those cases 
where children are born during wedlock’ but are 
not the children of the mother’s husband. 


` One born of ani illicit union. Civ. Code La. 
arts. 27, 197. 

A child born out of wedlock, whose parents 
do not subsequently intermarry, or a child the 
issue of adulterous intercourse of the wife 
during wedlock. Code Ga. 1882, § 1797 (Civ. 
Code 1926, § 3026). 


The term also includes a child born of parents 
while in a state of slavery, Inasmuch as the par- 
ents were under disabillty to contract marriage. 
Cole v. Taylor, 132 Tenn, 82, 177 S. W. 61, 65; Tim- 
mins v, Lacy, 30 Tex. 115. 

In Louisiana, “bastards,’’ as distinguished from 
“natural children,” are illegitimate children who 
have not been acknowledged by their parents. ‘Nat- 
ural children” are those who have been acknowl- 
edged by both or either of their parents. Briggs v. 
McLaughlin, 184 La, 133, 63 So. 851, 852. 


—Bastard eigné. In old English law. Bas- 
tard elder. If a child was born of. an illicit 
connection, and afterwards the parents inter- 
married and had another son, the elder was 
called bastard eigné, or, as it is now spelled, 
ainé, and the second son was called puisné, 
or since born, or sometimes he was called mu- 
lier puisné. 2 Bla. Comm. 248. 


—Special bastard. One born of parents before 
marriage, the parents afterward intermarry- 
ing. 3 Bl Comm. 385. By the civil and 
Scotch law, as well as by the statute law 
prevailing in over half of the states of the 
Union, the child would then be legitimated. © 


BASTARDA. A female bastard. Calvinus, 
Lex.; Fleta, lib. 5, ¢.-5, § 40. 


BASTARDIZE. To declare one a bastard, as 
a court does. To give evidence to prove one 
a bastard. A mother (married). cannot bas- 
tardize her child. 


Bastardus non potest habere haredem nisi de 
corpore suo legitime procreatum. A bastard 
can have no heir unless it be one lawfully be- 
gotten of his own body. Tray. Lat. Max. 51. 


Bastardus nullius est filius, aut filius populi. 
A bastard is nobody’s son, or the son of the 
people. . 


BASTARDY. ‘The offense of begetting a 
bastard child. The condition of a bastard. 
Dinkey v. Com., 17 Pa. 129, 55 Am, Dec. 542, 


BASTARDY PROCESS. The method provid- 
ed by statute of proceeding against the puta- 
tive father to secure a proper maintenance for 
the bastard. 


BASTON. In old English law, a baton, club, 
or staff. „A term applied to officers of the 
wardens of the prison called the “Fleet,” be- 
cause of the staff carried by them. Cowell; 


BATABLE-GROUND 


Spelman; Termes de la Ley. See Justices of 
Trail-Baston. 


SATABLE-GROUND. Land that is in con- 
troversy, or about the possession of which 
there is a dispute, as the lands which were 
situated between England and Scotland be- 
fore the Union. Skene. 


BATAILLE. In old English law. Battel; the 
trial by combat or duellum. 


BATH, KNIGHTS OF THE. See Knights. 


BATIMENT. In French marine law. A ves- 
sel or ship. 


BATONNIER. The chief of the French bar 
in its various centres, who presides in the 
council of discipline. Arg. Fr. Mere, Law, 
546. 


BATTEL. Trial by combat; wager of battel. 
See Wager of Battel. 


BATTERY. Any unlawful beating, or other 
wrongful physical violence or constraint, in- 
flicted on a human being without his consent. 
2 Bish. Crim. Law, § 71; Goodrum v. State, 
60 Ga. 511; Razor v. Kinsey, 55 Ill. App. 614; 
Lamb v. State, 67 Md. 524, 10 A. 209, 298; 
Hunt v. People, 53 Ill. App. 112; Perkins v. 
Stein, 94 Ky. 433, 22 S. W. 649, 20 L. R. A. 
861. 

A willful and unlawful use of force or vio- 
lence upon the person of another. Pen. Code 
Cal, § 242; Pen. Code Dak. § 306 (Comp. Laws 
N. D. 1918, § 9546); Clark, Cr. L. 199; Long 
v. Rogers, 17 Ala. 540; Pike v. Hanson, 9 N, 
- H. 491. 

An unlawful touching of the person of an- 
other by the aggressor himself, or any other 
substance put in motion by him. Kirland y. 
State, 43 Ind. 153, 13 Am. Rep. 386. 

The slightest touching of another, or of his 
clothes or anything else attached to his per- 
son, if done in a rude, insolent, or angry 
manner. Crosswhite v. Barnes, 189 Va. 471, 
124 S. E. 242, 244, 40 A. L. R. 54; State v. 
Foster, 156 La. 891, 101 So. 255, 257; Singer 
Sewing Mach. Co. v. Methvin, 184 Ala. 554, 
63 So. 997, 1000; State v. Staw, 97 N. J. Law, 
349, 116 A. 425; Raefeldt v. Koenig, 152 Wis. 
459, 140 N. W. 56, 58, L. R. A. 1918H, 1052; 
State v. Hemphill, 162 N. ©. 632, 78 8. E. 167, 
168, 45 L. R. A. (N. S.) 455; Booher v. Train- 
er, 172 Mo. App. 376, 157 S. W. 848, 850; 
Goodrum y. State, 60 Ga. 511. 


The actual offer to use force to the injury of an- 
other person is assault; the use of it is battery, 
which always includes an assault; hence the two 
terms are commonly combined in the term “assault 
and battery.” McGlone v. Hauger, 56 Ind. App. 243, 
1% N. E. 116, 121; Harris v. State, 15 Okl. Cr. . 369, 
177 P. 122, 123; State v. Staw, 97 N. J, Law, 349, 
116 A. 425; State v. Lichter, 102 A. 529, 530, T Boyce 
(Del.) 117;. Anderson v. Crawford (C. C. A.) 265 F. 
504, 506; Johnson v. Sampson, 167 Minn. 203, 208 N. 
W. 814, 815, 46 A. L. R. 772. 

As to acts constituting assault and pattery, see 
Smith y. Kahn (Sup) 141 N. Y. S. 520; ‘Timmons ‘y, 
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Kenrick, 53 Ind. App, 490, 102 N. E. 52; State v. 
Lehman, 131 Minn, 427, 155 N. W. 399, 400, Ann, Cas. 
1917D, 615; State v. Stafford, 113 N. C. 635, 18 S. E 
256; Hively v. Higgs, 120 Or. 588, 253 P. 363, 365, 53 
A. L. R. 1052; State v. Sudderth, 184 N. C. 753, 114 
S. E. 828, 829, 27 A. L. R. 1180. 


Assault and Battery of a High and Aggravated 
Nature 


An unlawful act of violent injury to the 
person of another, accompanied by circum- 
stances of aggravation, such as the use of 
deadly weapon, great disparity between the 
ages and physical conditions of the parties, 
or the purposeful infliction of shame and dis- 
grace. State v. Jones, 183 S. C. 167, 1380S, E. 
747, T51. 

Simple Battery 


One not accompanied by circumstances of 
aggravation, or not resulting in grievous 
bodily injury. 


BATTONIER. In French and Canadian law. 
A member of the bar selected as the head of 
the bar, 


BATTURE. According to Richelet and the 
French Academy, a marine term, used to de- 
note a bottom of sand, stone, or rock, mixed 
together, and rising towards the surface of 
the water; as a technical word and also in 
common parlance, an elevation of the bed of 
a river, under the surface of the water. The 
term is, however, sometimes used to denote 
the same elevation of the bank, when it has 
risen above the surface of the water, or is 
as high as the land on the outside of the bank. 
Morgan v. Livingston, 6 Mart. (O. 8.) (La.) 
111; State v. Richardson, 140 La. 329, 72 
So. 984, 987. In this latter sense it is synon- 
ymous with “alluvion.” It means, in com- 
mon-law language, land formed by accretion. 
Hollingsworth v. Chaffe, 33 La. Ann. 551; 
New Orleans v. Morris, 3 Woods, 117, Fed. 
Cas. No. 10,183; Leonard v. Baton Rouge, 
4 So, 248, 89 La, Ann. 275; Municipality No. 
2 v. Orleans Cotton Press, 18 La. 123, 36 Am. 
Dec. 624; Producers’ Oil Co. v. Hanszen, 182 
La. 691, 61 So. 754. 


The term is used in Louisiana, and is applied prin- 
cipally to certain portions of the bed of the Missis- 
sippi river which are uncovered at time of low wa- 
ter but are covered annually at time of ordinary 
high water. Boyce Cottonseed Oil Mfg. Co. v. Board 
of Com'rs of Red River, Atchafalaya & Bayou 
Beuf Levee Dist., 160 La, 727, 107 So. 506, 508. 


BAUXITE. An earth containing aluminum in 
sufficient quantities to make it worth work- 
ing for the extraction of alumina. American 
Bauxite Co. v. Board of Equalization of 
Saline County, 119 Ark. 362, 177 S. W. 1151, 
1152. 


BAWD. One who procures opportunities for 
persons of opposite sexes to cohabit in an 
illicit manner ; who may be, while exercising 
the trade of a bawd, perfectly innocent. of 
committing in his.or her own proper person 
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the crime either of adultery or of fornica- 
tion. See Dyer v. Morris, 4 Mo. 216. 


BAWDY-HOUSE. A house of ill fame; a 
‘house of prostitution; a brothel. A house or 
dwelling maintained for the convenience and 
resort of persons desiring unlawful sexual 
connection. Davis v. State, 2 Tex. App. 427; 
State v. Porter, 88 Ark. 638; People v. 
Buchanan, 1 Idaho, 689; State v. Evans, 27 
N. C. 603; State v. Badda, 97 W. Va. 417, 125 
S. E. 159, 160; Thaler v. U. S. (C. C. A.) 261 
F. 746, 749. An assignation house, State v. 
Bragg (Mo. App.) 220 S. W. 25, 26. A dis- 
orderly house. Putman v. State, 9 Okl. Cr. 
535, 132 P. 916, 921, 46 L. R. A. (N. S.) 593. 


To constitute a bawdy-house, the house must be 
“resorted to” or “frequented,” that is to say, used 
a number of times, by lewd people of both sexes. 
State v. Seba (Mo. App.) 200 S. W. 30. 


BAY. A pond-head made of a great height 
to keep in water for the supply of a mill, 
ete., so that the wheel of the mill may be 
turned by the water rushing thence, through 
a passage or flood-gate. St. 27 Eliz. c. 19. 
(This is generally called a forebay.) 

A bending or curving of the shore of the 
sea or of a lake, so as to form a more or less 
inclosed body of water. State v. Town of 
Gilmanton, 14 N. H. 477. An opening into the 
land, or an arm of the sea, where the water 
is shut in on all sides except at the entrance. 
U. S. v. Morel, 18 Amer. Jur. 286, Fed. Cas. 
No. 15,807; Ocean Industries v. Superior 
Court of California, in and for Santa Cruz 
County, 200 Cal. App. 235, 252 P. 722, T24. 


BAY WINDOW. A window projecting from 
the wall of a building so as to form a recess 
or bay within, and, properly speaking, rising 
from the ground or basement, with straight 
sides only; but the term is also ordinarily 
applied to such projecting windows with 
curved sides, properly called bow windows, 
and also to projecting windows supported 
from the building, above the ground, prop- 
erly called oriel windows. See Hieronimus 
v. Moran, 272 Tl. 254, 111 N. E. 1022, 1028; 
Commonwealth v. Harris, 10 Wkly. Notes Cas. 
(Pa.) 10; Com. v. Reimer, 39 Leg. Int. (Pa.) 
108; Appeal of Reimer, 100 Pa. 182, 45 Am. 
Rep. 373. 


BAYLEY. In old English law. Bailiff. This 
term is used in the laws of the colony of New 
Plymouth, Mass., A. D. 1670, 1671. Burrill. 


BAYOU. A species of creek or stream com- 
mon in Louisiana and Texas. An outlet from 
a Swamp, pond, or lagoon, to a river, or the 
sea. See Surgett v. Lapice, 8 How. 48, 70, 
12 L. Hd. 982. 


BEACH. This term, in its ordinary significa- 
tion, when applied to a place on tide waters 
means the space between ordinary high and 
low water mark; East Hampton v. Kirk, 6 
Hun (N. Y.) 257; or the space over which 
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the tide usually ebbs and flows.. It is a term 
not more significant of a sea margin than 
“shore.” Niles v. Patch, 13 Gray (Mass.) 257 ; 
Hodge v. Boothby, 48: Me. 68. 


Beach is synonymous with “shore,” “strand,” or 
“flats.” Doane v, Willeutt, 5 Gray (Mass.) 328, 335, 
66 Am, Dec. 369; Littlefield v. Littlefield, 28 Me, 180; 
Cutts yv. Hussey, 15 Me. 237. 

The term may also include the sandy shore above 
mean high water which is washed by storms and 
exceptionally high tides. Newkirk v. Sherwood, 94 
A. 982, 984, 89 Conn, 598, 


To “beach” a ship is to run it upon the 
beach or shore; this is frequently found nec- 
essary in case of a fire, leak, ete, 

See Foreshore; Sea-Shore. 


Public Beach 


One left by the state or others claiming it 
open to the common use of the public, which 
the unorganized public and each of its mem- 
bers have a right to use while it remains 
such. Brower v. Wakeman, 88 Conn. 8, 89 A. 
913, 914. 


BEACON. A light-house, or sea-mark, form- 
erly used to alarm the country, in case of 
the approach of an enemy, but now used for 
the guidance of ships at sea, by night, as well 
as by day. 


BEACONAGE. Money paid for the mainte- 
nance of a beacon or signal-light. Comyns, 
Dig. Navigation (H). 


BEADLE. In English ecclesiastical law. An 
inferior parish officer, who is chosen by the 
vestry, and whose business is to attend the 
vestry, to give notice of its meetings, to ex- 
ecute its orders, to attend upon inquests, and 
to assist the constables. Wharton, See, al- 
so, Bedel. 


BEAMS AND BALANCE. Instruments for 
weighing goods and merchandise, 


BEAR. To support, sustain, or carry; to give 
rise to, or to produce, something else as an 
incident or auxiliary. See Stevenson v. Mel- 
lor, 252 Pa. 219, 97 A. 398, 394. 


BEAR ARMS. To carry arms as weapons 
and with reference to their military use, not 
to wear them about the person as part of the 
dress, Aymette v. State, 2 Humph. (Tenn.) 
158. As applied to firearms, includes the 
right to load and shoot them, and to use them 
as such things are generally used. Hill v. 
State, 53 Ga. 480. . ` 


BEAR INTEREST. To generate interest, so 
that the instrument or loan spoken of shall 
produce or yield interest at the rate specified 
by the parties or granted by law. Slaughter 
v. Slaughter, 21 Ind. App. 641, 52 N. E. 995. 


BEARER. One who bears, carries, or holds 
a thing. Defined by the Negotiable Instru- 
ments Act. as the person in possession of a bill 
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or note which is payable to bearer. Doherty 
v. First Nat. Bank of Louisville, 170 Ky. 810, 
186 S. W. 937, 938; Miller v. People’s Sav. 
Bank, 193 Mo. App. 498, 186 S. W. 547, 550.; 
Capitol Hill State Bank v. Rawlins Nat. Bank 
of Rawlins, 24 Wyo. 423, 160 P. 1171, 1179, 11 
A. L. R. 9837; Masterson v. Ginners Mut. Un- 


derwriters’ Ass’n of Texas (Tex. Com. App.). 


235 S. W. 1081, 1083. When a check, note, 
draft, etc., is payable to “bearer,” it imports 
that the contents thereof shall be payable to 
any person who may present the instrument 
for payment. Thompson v. Perrine, 106 U. S. 
589, 1 Sup. Ct. 564, 568, 27 L. Ed. 298; Brad- 
ford v. Jenks, 3 Fed, Cas. 1,182; Hubbard v. 
Railroad Co., 14 Abb. Prac. (N. ¥.) 278. 


BEARERS. In old English law. Such as 
bear down or oppress others; maintainers. 
Cowell. 


BEARING DATE. Disclosing a date on its 
face; having a certain date. Words frequent- 
ly used in pleading and conveyancing to in- 
troduce the date which has been put upon an 
instrument. See 2 Greenl. Ev. § 160; 2 Dowl. 
& L. 759. 


BEAST. An animal; a domestic animal; a 
quadruped, such as may be used for food or 
in labor or for sport; e. g., a cow; Taylor v. 
State, 6 Humph. (Tenn.) 285; a horse; Win- 
frey v. Zimmerman, 8 Bush (Ky.) 587; and a 
hog; State v. Enslow, 10 Iowa, 115; but a dog 
was held not to be; U. S. v. Gideon, 1 Minn. 
292 (Gil. 226); but see Morewood v. Wake- 
field, 133 Mass. 241. 


BEASTS OF THE CHASE. In English law. 
Properly, the buck, doe, fox, martin, and roe, 
but in a common and legal sense extending 
likewise to all the beasts of the forest, which 
beside the others are reckoned to be the hind, 
hare, bear, and wolf, and, in a word, all wild 
beasts of venery or hunting. Co. Litt. 233; 
2 Bla. Comm. 39. 


BEASTS OF THE FOREST. In English law. 
The hart, hind, hare, boar, and wolf. Co. 
Litt. 233a. See Beasts of the Chase. 


BEASTS OF THE PLOW. An old term for 
animals employed in the operations of hus- 
bandry, including Horses. Somers v. Emer- 
son, 58 N. H. 49. 


BEASTS OF THE WARREN. 
law. Hares, coneys, and roes. 
2 Bla. Comm, 39, 


‘BEASTGATE. In Suffolk, England, imports 
land and common for one beast. Benning- 
ton v. Goodtitle, 2 Strange, 1084; Rosec. Real 
Act. 485. 


BEAT, v. To strike or hit repeatedly, as with 
blows. Regina v: Hale, 2 Car. & K. 327; Com, 
v. McClellan, 101 Mass. 35; State v. Harrigan, 
4.Pennewill, (Del.). 129, 55 A. 5; Com; v..-Me- 
Clellan, 101 Mass: 35.: v 

In the criminal law. and the law of ‘torts, 


In English 
Co. Litt. 233; 
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with reference to assault and battery, the 
term includes any unlawful physical violence 
offered to another. See Battery. 


To beat, in a legal sense, is not merely to whip, 
wound, or hurt, but includes any unlawful impo- 
sition of the hand or arm. Goodrum v. State, 60 
Ga, 511; Yarbrough v, State, 17 Ga. App. 828, 88'S. 
E. 710, 711, 


BEAT, n. In some of the southern states (as 
Alabama, Mississippi, South Carolina) the 
principal legal subdivision of a county, cor- 
responding to towns or townships in other 
states; or a voting precinct. Williams v. 
Pearson, 88 Ala. 308; Eaton v. State, 20 Ala. 
App. 110, 101 So. 94, 95. 


BEATING OF THE BOUNDS. An ancient 
custom in England by which, once a year, the 
minister, etc., of a parish walked about its 
boundaries to preserve a recollection of them. 
Cent. Dict. (Perambulation). 


BEAUPLEADER (L, Fr. fair pleading). A 
writ of prohibition directed to the sheriff or 
another, directing him not to take a fine for 
beaupleader, 


There was anciently a fine imposed called a fine 
for beaupleader, which is explained by Coke to have 
been originally imposed for bad pleading. Coke, 
2d Inst. 1233. The statute of Marlebridge (52 Hen. 
IIT.) c. 11, enacts, that neither in the circuit of jus- 
tices, nor in counties, hundreds, or courts-baron, 
any fines shall be taken for fair pleading; namely, 
for not pleading fairly or aptly to the purpose. Up- 
on this statute this writ was ordained, directed to 
the sheriff, bailiff, or him who shall demand the 
fine; and it is a prohibition or command not to de 
it. New Nat. Brev. 5%; Fitzh. N. B. 270 a; Hall 
Hist. Comm. Law, c. 7; 2 Reeve, Eng. Law 1; 


Com. Dig. Prerogative (D, 51, 52); Cowell; Co. 2d 
Inst, 122; Crabb, Eng. Law 150. 
BECAUSE OF EMPLOYMENT. In this 


phrase as used in the Workmen’s Compensa- 
tion Act, excepting an employer from liabil- 
ity for the willful act of a third person direct- 
ed against an employee because of his em- 
ployment, the words “because of” are not 
synonymous with “caused by” but with “on 
account of,” or “by reason of.” Pinkerton 
Nat. Detective Agency v. Walker, 157 Ga. 548, 
122 §. E. 202, 35 A. L. R. 557; Saucier’s Case, 
122 Me. 325, 119 A. 860, 861. 


BECOME. To pass from one state to anoth- 
er; to enter into some state or condition. 


Hence one who is a member of a particular organ- 
ization at the time of the enactment of a statute 
making it a felony to “become” a member of such 
an organization cannot be said to be within the 
purview of the act, State v. Laundy, 103 Or. 443, 204 
P. 958, 963. 


BED. The hollow or channel of a water 
course; the depression between the banks 
worn. by the regular and usual fiow of the 
water. 


“The bed: is.that-sell so usually’ covered: by: water 
as to be distinguishable: from; the ‘banks by the char- 
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acter, of the soll, -or. vegetation, or both, produced 
by the common presenca. and action of flowing wa- 
ter,” Howard v. Ingersoll, 18 How. 427, 14 L. Ed. 
189. And see Paine Lumber Co, v. U. S. (C. C.) 55 
F. 864; Alabama v. Georgia, 23 How. 515, 16 L. Ed. 
556; Haight v. Keokuk, 4 Iowa, 213; Pulley v. Mu- 
nicipality No. 2, 18 La. 282; Harlan, ete., Co. v. 
Paschall, 5 Del. Ch. 463. 


The land that is covered by the water in its 
ordinary low stage. Wemple v. Eastham, 150 
La. 247, 80 So. 637, 638. 

The portion of soil which is alternately cov- 
ered and left bare as the stream may decrease 
and diminish in water supply, and which is 
adequate to contain it at average and mean 
stage during the entire year without reference 
to freshets or drouths. Motl v. Boyd, 116 Tex. 
82, 286 8. W. 458, 467. 

Also, the right of cohabitation or marital 
intercourse; as in the phrase “divorce from 
bed and board,” or a mensa et thoro. 


BED OF JUSTICE. In old French law. The 
seat or. throne upon which the king sat when 
personally present in parliament; hence it 
signified the parliament itself. 


BED-ALE or BID-ALE. A friendly assigna- 
tion for neighbors to meet and drink at the 
house of newly married persons or other poor 
people and then for the guests to contribute 
to the housekeepers. Cowell, 


BEDEHOUSE. A hospital or almshouse for 
bedesmen or poor people who prayed for their 
founders and benefactors.. Cunningham. 


BEDEL. In English law. A crier or mes- 
senger of court, who summons men to appear 
and answer therein. Cowell. A herald to 
make public proclamations. Cent. Dict. 

An officer of the forest, similar to a sher- 
iff’s special bailiff. Cowell. 

A collector of rents for the king. 
199, 200. 

An inferior officer in a parish or liberty, or 
in an institution, such as the Blue Coat School 
in London. 

A subordinate officer of a university who 
walked with a mace before one of the officers 
on ceremonial occasions and performed other 
minor duties ordinarily. See Beadle. 


BEDELARY. The jurisdiction of a bedel, as 
a bailiwick is the jurisdiction of a bailiff. 
Co. Litt. 234b; Cowell. 


BEDEREPE. A service which certain ten- 
ants were anciently bound to perform, as to 
reap their landlord’s corn at harvest. Said 
by Whishaw to be still in existence in some 
parts of England. Blount; Cowell; Whishaw. 


BEDEWERI. Those which we now call ban- 
ditti; profligate and excommunicated persons. 
Cunningham. 


Plowd. 


BEEF. Used frequently to mean an animal of 
the cow species and not beef prepared for 
market. A beef or one beef is an expression 
frequently used to designate an animal fit for 
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use as beef, instead of designating it as. a 
steer, a heifer, an ox, or a cow. Davis” v. 
State, 40 Tex. 135. 


BEER. A liquor compounded of malt and 
hops, differing from ales, not so much in its 
ingredients as in its processes of fermenta- 
tion. 

A brewed liquor made of grain, especially 
barley, flavored with hops, which has under- 
gone fermentation and contains alcohol. 
State v. Lynch, 5 Boyce (Del.) 569, 96 A. 32. 

An alcoholic beverage resulting from the 
fermentation of cereals or other starchy sub- 
stances. U. S. v. Standard Brewery (D. C.) 
260 F. 486, 487. 


In its ordinary sense, it denotes a beverage which 
is intoxicating; State v. Li Fieri, 6 Boyce (Del) 
597, 102 A. 77; Moffitt v. People, 59 Colo. 406, 149 P. 
104, 107; Hoskins v. Commonwealth, 171 Ky. 24, 188 
S. W. 348, 349; and is within the fair meaning of 
the words “strong or spirituous liquors,” used in 
the statutes on this subject.. Tompkins County y. 
Tayler, 21 N. Y. 17%; Nevin v. Ladue, 3 Denio (N. 
Y.) 44; Mullen v. State, 96 Ind. 306; People v. 
Wheelock, 3 Parker, Cr. Cas. (N. Y.) 14; Maier v. 
State, 2 Tex, Civ. App. 296, 21 S. W. 974. 


Any liquor, whether intoxicating or not, 
made by the usual process of making beer, al- 
though fermentation is arrested to reduce the 
percentage of alcohol. Brown v. State, 17 
Ariz, 314, 152 P. 578, 582. 


BEER-HOUSE; BEER-SHOP. In English 
law. A place where beer is sold to be con- 
sumed on the premises; as distinguished from 
a “beer-shop,”’ which is a place where beer is 
sold to.be consumed off the premises, 16 Ch. 
Div. 721. 


BEFORE. Prior to; preceding. In the pres- 
ence of; under the official purview of; as in a 
magistrate’s jurat, “before me personally ap- 
peared,” ete. State v. Murnane, 172 Minn. 
401, 215 N. W. 863. 


Thus, an acknowledgment made to an officer over 
a telephone wire by one who is not present with 
the officer, is not an acknowledgment “before” the 
officer. Hutchinson v. State, 79 Fla. 157, %4 So. 151, 
154. 

In the absence of any statutory provision govern- 
ing the computation of time, the authorities are un- 
iform that, where an act is required to be done a 
certain number of days or weeks before a certain 
other day upon which another act is to be done, 
the day upon which the first act is done is to be 
excluded from the computation, and the whole num- 
ber of days or weeks must intervene before the day 
fixed for doing the second: act. Ward v. Walters, 
63 Wis, 44, 22 N. W., 844, and cases cited; but see 
Ardery v. Dunn, 181 Ind, 225, 104 N. E. 299, 


BEG. To solicit alms or charitable aid. The 
act of a cripple in passing along the sidewalk 
and silently holding out his hand and receiv- 
ing money from passers-by is “begging for 
alms,” within the meaning of a statute which 
uses that phrase. In re Haller, 3 Abb. N. C. 
(N. X.) 65. 


BEGA 


BEGA. A Jand measure used in the East In- 
dies. In Bengal it is equal to about a third 
part of an acre. 


BEGET. See Begotten. 


BEGGAR. One who lives by begging chari- 
ty, or who has no other means of support than 
solicited alms. 


BEGIN. To originate; to come into existence. 
As to the meaning of the words “begin opera- 
tions” as used in mining or oil leases, see Cox 
v. Miller, 206 Mo. App. 576, 227 S. W. 652, 
653; McCallister v. Texas Co. (Tex. Civ. 
App.) 223 §. W. 859, 861; Cromwell v. Lewis, 
98 Okl, 58, 228 P. 671, 672. See, also, Begun. 


BEGOTTEN. “To be begotten” means the 
same as “begotten,” embracing all those whom 
the parent shall have begotten during his life, 
quos procreaverit. 1 Maule & S. 185; Wager 
v. Wager, 1 Serg. & R. (Pa.) 877; Cox v. New- 
by, 101 S. C. 198, 85 S. E. 369, 370. The term 
is peculiarly and chiefly applicable to a fa- 
ther. Swain v. Bowers, 91 Ind. App. 307, 158 
N. E. 598, 601. 


BEGUM. In India. 
of high rank. 


A lady, princess, woman 


BEGUN. In a statute providing that noth- 
ing contained in it should affect prosecutions 
“begun” under any existing act, the word “be- 
gun” means both those which have already 
been begun and those which may hereafter be 
begun. Lang v. U. S., 183 F. 201, 66 C. C. A. 
255. 


BEHALF. Benefit, support, defence, or ad- 
vantage. 


A witness testifies on “behalf” of the party who 
calls him, notwithstanding his evidence proves to 
be adverse to that party’s case. Richerson v. Stern- 
burg, 65 Ill, 274. See, further, 12 Q. B. 693; 18 Q. 
B. 512. 


BEHAVIOR. Manner of having, holding, or 
keeping one’s self; manner of behaving, 
whether good or bad; conduct; manners; 
carriage of one’s self, with respect to propri- 
ety and morals; deportment. Webster. State 
v. Roll, 1 Ohio Dee. 284. 


Surety to be of good behavior Is a larger require- 
ment than surety to keep the peace, Dalton, c, 122; 
4 Burns, Just. 355. See Good Behavior. 


BEHETRIA. In Spanish law. Lands situat- 
ed in districts and manors in which the in- 
habitants had the right to select their own 
lords. 


BEHOOF. Use; benefit; profit; service; ad- 
vantage. It occurs in conveyances, €. g., “to 
his and their use and behoof.” Stiles v. Japh- 
et, 84 Tex. 91, 19 S. W. 450. . 


BELIEF. A conviction of the truth of a prop- 
osition, existing subjectively in the mind, and 


induced by argument, persuasion, or proof 


' addressed to the judgment. Keller vy. State, 
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102 Ga. 506, 31 S. E. 92. Belief is to be dis- 
tinguished from “proof,” “evidence,” and “tes- 
timony.” See Deceit; Hvidence. 

A conclusion arrived at from external 
sources after weighing probability. Webb v. 
State, 19 Okl. Cr. 450, 200 P. 719, 720. See, 
also, Ex parte State ex rel. Attorney General, 
211 Ala. 1, 100 So. 312, 313. 

Conviction of the mind, arising not from 
actual perception or knowledge, but by way 
of inference, or from evidence received or in- 
formation derived from others. 


Belief may evidently be stronger or weaker ac- 
cording to the weight of evidence adduced in favor 
of the proposition to which belief is granted or re- 
fused; Thompson v. White, 4 Serg. & R. (Pa.) 187; 
1 Greenl, Ew. §§ 7-18, See 1 Stark. Ev. 41; 2 Powell, 
Mortg, 555; 1 Ves. Ch. 95; 12 id. 80; Dy. 53; 2 W. 
Bla. 881; Carmalt v. Post, 8 Watts (Pa.) 406; Ben- 
nifield v. Hypres, 38 Ind. 504; Hatch v, Carpenter, 
9 Gray (Mass,) 274; Humphreys v. McCall, $ Cal. 
62, 70 Am. Dec. 621; Ventress v. Smith, 10 Pet. 171, 
$ L, Ed. 382. Belief admits of all degrees, from the 
slightest suspicion to full assurance. Maxwell Ice 
Co. v. Brackett, Shaw & Lunt Co., 80 N. H. 236, 116 
A. 34, 36; Montgomery v. Commonwealth, 189 Ky. 
306, 224 S. W. 878. 


A conviction of the truth of a given propo- 
sition or an alleged fact resting upon grounds 
insufficient to constitute positive knowledge. 
Boone v. Merchants’ & Farmers’ Bank (D. C.) 
285 F. 183, 191. 


With regard to things which make not a very 
deep impression on the memory, it may be called 
“belief.” ‘Knowledge’ is nothing more than a 
man’s firm belief. The difference is ordinarily mere- 
ly in the degree; to be judged of by the court, when 
addressed to the court; by the jury, when addressed 
to the jury. Hatch v. Carpenter, § Gray (Mass.) 274. 

Although “belief” as sometimes used is tanta- 
mount to knowledge; State v. Van Treese, 198 Io- 
wa, 984, 200 N. W. 570; the terms are distinguish- 
able; Francken v, State, 190 Wis. 424, 209 N. W. 766, 
769. i 

The distinction between the two mental conditions 
seems to be that knowledge is an assurance of a 
fact or proposition founded on perception by the 
senses, or intuition; while belief is an assurance 


gained by evidence, and from other persons, Ab- 
bott, 
BELLIGERENCY. In international law. 


The status of de facto statehood attributed to 
a body of insurgents, by which their hostili- 
ties are legalized. 


Before they can be recognized as belligerents they 
must have some sort of political organization and 
be carrying on what in international law is re- 
garded as legal war. There must be an armed 
struggle between two political bodies, each of which 
exercises de facto authority over persons within a 
determined territory, and commands an army which 
is prepared to observe the ordinary laws of war. 
See Moore, Int. Law Dig. I, 196; Dana's Wheaton, 
note 15, page 35; Moore I, 242; Hall, 6th Ed. 31-42; 
Hershey, 118-123; Waldes v. Basch, 109- Mise. 306, 
179.N, Y. S. 718, 191 App, Div. 904, 181 N. Y. S. 968; 
In re Jones, 71 W. Va. 567, TT S. E. 1029, 45 L. R. A. 
(N. S.) 1030, Ann. Cas. 19140, 3L aaa 

Quality of being belligerent; status of-a belliger- 


205 


ent; act or state of waging war: 
ter’s New Int. Dict. . 


BELLIGERENT. In international law. As 
an adjective, it means engaged in lawful war. 
As a noun, it designates either of two nations 
which are actually in a state of war with each 
other, as well as their allies actively co-op- 
erating, as distinguished from a nation which 
takes no part in the war and maintains a 
strict indifference as between the contending 
patties, called a “neutral.” U. S. v. The Am- 
brose Light (D. C.) 25 F. 412; Johnson v. 
Jones, 44 Ill. 151, 92 Am. Dec. 159. 


warfare, Web- 


BELLIGERENTS. A body of insurgents who 
by reason of their temporary organized gov- 
ernment are regarded as conducting lawful 
hostilities. Also, militia, corps of volunteers, 
and others, who although not part of the reg- 
ular army of the state, are regarded as law- 
ful combatants provided they observe the 
laws of war; 4 H. C. 1907, arts. 1, 2. See Ex 
parte Toscano (D. C.) 208 F. 938. See, also, 
Belligerency. 


Beilo parta cedunt reipublicæ. Things acquired 
in war belong or go to the state. 1 Kent, 
Comm. 101; 5 C. Rob. Adm. 173, 181; The 
Joseph, 1 Gall. 558, Fed. Cas. No. 7,533. The 
right to all captures vests primarily in the 
sovereign. A fundamental maxim of public 
law. Cited 2 Russ. & M. 56. 


BELLUM. Lat. In public law. War. An 
armed contest between nations; the state of 
those who forcibly contend with each other. 
Jus belli, the law of war. 


BELONG. To appertain to; to be the prop- 
erty of. Property “belonging” to a person 
has two general meanings: (1) ownership; 
Cate v. Merrill, 116 Me. 432, 102 A. 235, 236; 
Commonwealth v. Wilson, 141 Va. 116, 126 S. 
E. 220, 221; and (2) less than ownership, i. €., 
less than an unqualified and absolute title, 
such as the absolute right of user. Baltimore 
Dry Docks & Shipbuilding Co. v. New York, 
& P. R. S. 8S. Co. (C. C. A.) 262 F. 485, 488; 
Bilaine County Bank v. Noble, 55 Okl. 361, 155 
P. 532, 534; City and County of San Francis- 
co v. McGovern, 28 Cal. App. 491, 152 P. 980, 
984. 

A road may be said with perfect propriety 
to belong to a man who has the right to use it 
as of right although the soil does not belong 
to him; 31 L. J. Ex. 227. 

It may also signify a legal residence. Thus, 
the town to which a slave belongs is that 
alone in which he has a legal settlement. Co- 
lumbia v. Williams, 3 Conn. 467. 


BELONGINGS. That which belongs to one; 
property ; possessions ;—a term properly used 
to express ownership. In re Churchfield’s 
Will, 99 Misc. 682, 165 N. Y. S. 1073, 1074. 


BELOW. In practice. Inferior; of inferior 
jurisdiction, or jurisdiction in the. first in- 
stance. The court from which a cause is re- 
moved for review is called the “court below,” 


` BÉNÉFICE 


Preliminary: auxiliary or- instrumental.: 
Bail to the sheriff is called “bail below,” as 
being preliminary to and intended to secure 
the putting in of bail above, or special bail. 
See Bail. 


BENCH. A seat of judgment or tribunal for 
the administration of justice; the ‘seat occu- 
pied by judges in courts; also the court itself, 
or the aggregate of the judges composing a 
court, as in the phrase “before the full bench.” 

The judges taken collectively, as distin- 
guished from counsellors and advocates, who 
are called the bar. ` 


The term, indicating originally the seat of the 
judges, came to denote the body of judges taken 
collectively, and also the tribunal itself, as the 
King’s Bench. 


In English ecclesiastical law. The aggre- 
gate body of bishops. 


BENCH WARRANT. Process issued by the 
court itself, or “from the bench,” for the at- 
tachment or arrest of a person; either in case 
of contempt, or where an indictment has been 
found, or to bring in a witness who does not 
obey the subpæna. So called to distinguish 
it from a warrant, issued by a justice of the 
peace, alderman, or commissioner. Oxford v. 
Berry, 204 Mich. 197, 170 N. W. 83, 87. 


BENCHERS. In English law. Seniors in 
the Inns of Court, intrusted with their gov- 
ernment, and usually, but not necessarily, 
king’s counsel, elected by co-optation, and 
having the entire management of the prop- 
erty of their respective inns. 


BENE. Lat. 
sufficiently. 


Well; in proper form ; legally ; 


Benedicta est expositio quando res redimitur 4 
destructione. 4 Coke, 26. Blessed is the ex- 
position when anything is saved from destruc- 
tion. It is a laudable interpretation which 
gives effect to the instrument, and does not al- 
low its purpose to be frustrated. 


BENEFICE. In ecclesiastical law. In its 
technical sense, this term includes ecclesiasti- 
cal preferments to which rank or public office 
is attached, otherwise described as ecclesiasti- 
cal ‘dignities or offices, such as bishoprics, 
deanerics, and the like; but in popular ac- 
ceptation, it is almost invariably appropriated 
to rectories, vicarages, perpetual curacies, 
district churches, and endowed chapelries. 3 
Steph. Comm. 77. 

“Benefice” is a term derived from the feu- 
dal law, in which it signified a permanent 
stipendiary estate, or an estate held by feu- 
dal tenure. 3 Steph. Comm. 77, note, i; 4-Bl. 
Comm. 107. 


BÉNÉFICE. | Fr. In French law. A benefit” 
or advantage, and particularly a privilege 
given by the law rather than by the agree- 
ment of the parties. 


BÉNÉFICE DE DISCUSSION 


BÉNÉFICE DE DISCUSSION. Benefit of 
discussion. The right of a guarantor to re- 
quire that the creditor should exhaust his re- 
course against the principal debtor before 
having recourse to the guarantor -himself. 


BENEFICE DE DIVISION. Benefit of divi- 
sion; right of contribution as between co- 
sureties, . 


BÉNÉFICE D'INVENTAIRE. <A term which 
corresponds to the beneficium inventarit of 
Roman law, and substantially to the English 
law doctrine that the executor properly ac- 
counting is only liable to the extent of the 
assets received by him. 


BENEFICIAIRE. The person in whose fa- 
vor 4 promissory note or bill of exchange is 
payable; or any person in whose favor a con- 
tract of any description is executed. Arg. Fr. 
Mere, Law, 547. 


BENEFICIAL. Tending to the benefit of a 
person; yielding a profit, advantage, or bene- 
fit; enjoying or entitled to a benefit or profit. 
In re Importers’ Exchange (Com. Pl.) 2 N, Y. 
Supp. 257; Regina v. Vange, 3. Adoi. & EL 
(N. S.) 254. This term is applied both to es- 
tates (as a “beneficial interest’) and to per- 
sons (as “the beneficial owner”). See Kolb V. 
Landes, 277 Ill. 440, 115 N. E. 589, 541; In re 
Williams’ Will, 50 Mont. 142, 145 P. 957, 959. 


BENEFICIAL ENJOYMENT. ‘The enjoy- 
ment which a man has of an estate in his own 
right and for his own benefit, and not as trus- 
tee for another. 11 H. L. Cas. 271 


BENEFICIAL ESTATE. An estate in expect- 
ancy is one where the right to the possession 
is postponed to a future period, and is “bene- 
ficial” where the devisee takes solely for his 
own use or benefit, and not as the mere hold- 
er of the title for the use of another. In re 
` Seaman’s Estate, 147 N. Y., 69, 41 N. E. 401. 


BENEFICIAL INTEREST. Proft, benefit, 
or advantage resulting from a contract, or the 
ownership of an estate as distinct from the 
legal ownership or control. See People v. 
Schaefer, 107 N. E. 617, 619, 266 Ill, 334; 
Cazzani vy. Title Guarantee & Trust Co., 161 
N. Y. S. 884, 885, 175 App. Div. 369, 


BENEFICIAL OR BENEVOLENT ASSOCIA- 
TION. A voluntary association for mutual 
assistance in time of need and sickness, and 
for the care of families of deceased members. 
Niblack, Ben. Soc. and Accid. Ins.; Hanson 
v. Chicago, B. & Q. R. Co., 32 Wyo. 337, 232 P. 
1101, 1102; Lafferty vV. Supreme Council 
Catholic Mut. Ben. Ass’ n, 259 Pa, 452, 103 A, 
280, 281. 

Another name for a “benefit society.” 
Benefit Societies, : 


BENEFICIAL POWER.. 
and ‘practice. .A power. which: has for its.ob- 
ject the donee of..the power, and which is- to 
be executed solely for his -benefit ;.as distin- 


See 


In New. York law: 
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guished from a trust power, which has for its 
object a person other than the donee, and 
is to be executed solely for the benefit of such 
person. Jennings v. Conboy, 73 N. Y. 234; In 
re New York Life Ins. & Trust Co. (Sur.) 139 
N. Y. S. 695, 705. Rev. St. N. Y. § 79. 


BENEFICIAL USE. The right to use and en- 
joy property according to one’s own liking 
or 0 as to derive a profit or benefit from it, 
including all that makes it desirable or habit- 
able, as light, air, and access; as distinguish- 
ed from a mere right of occupancy or posses- 
sion. Reining v. Railroad Co. (Super. Ct.) 
18 N. Y. Supp. 240. As to beneficial use of 
water or water appropriations, see Kersen- 
brock v. Boyes, 95 Neb. 407, 145 N. W. 887, 
838; Turner v. East Side Canal & Irrigation 
Co., 169 Cal. 652, 147 P. 579, 582; United 
States v. Utah Power & Light Co. (D. C.) 208 
F. 821, 822. 


BENEFICIARY. One for whose benefit a 
trust is created; a cestui que trust. 1 Story, 
Eq. Jur. § 321; In re Welch, 20 App. Div. 412, 
46 N. Y. Supp. 689; Civ. Code Cal. § 2218. A 
person having the enjoyment of property of 
which a trustee, executor, etc., has the legal 
possession. The person to whom a policy of 
insurance is payable. . Rev. St. Tex. 1895, art. 
3096a (Vernon’s Ann, Civ. St. art. 4716); 
Markland v. Modern Woodmen of America 
(Mo. App.) 210 S. W. 921; Women’s Catholic 
Order of Foresters v. Heffernan, 283 Tl. 429, 
119 N. E. 426, 427; Grand Lodge, A. O. U. W. 
of Maine, v. Conner, 116 Me. 224, 100 A. 1022, 
1024, 

One receiving benefit or ` advantage, or one 
who is in receipt of benefits, profits, or ad- 
vantage. Bauer v. Myers (C. ©. A.) 244 F. 
902, 908. 


BENEFICIARY ASSOCIATION. See Benefi- 
cial Association. 


BENEFICIARY HEIR. In the law of Louisi- 
ana. One who has accepted the succession 
under the benefit of an inventory regularly 
made. Civ. Code La. art. 883. Also one who 
may accept the succession.. Succession of Gus- 
man, 36 La. Ann. 299. 


. BENEFICIO PRIMA, or PRIMO [ECCLESI- 


ASTICQ HABENDO]. In English law. An 
ancient writ, which was addressed by the 
king to the lord chancellor, to bestow the 
benefice that should first fall in the royal gift, 
above or under a specified value, upon a per- 
son named therein. Reg. Orig. 307. 


BENEFICIUM. 


In Early Feudal Law 


A benefice; a permanent stipendiary es- 
tate; the same with what was afterwards 
called a “fief,” ‘‘feud,” or “fee.” 38 :Steph. 
Comm. 77, note +; Spelman. It originally 
meant a: “benefaction” from the king, usually 
to a noble.. 
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In the Civil Law 


A benefit or favor; any particular privi- 
lege. Dig. 1, 4, 3; Cod. 7, 71; Mackeld. Rom. 
Law, § 196. 

A general term applied to ecclesiastical liv- 
ings. 4 Bl, Comm, 107; Cowell. 


in General 
—Boeneficium abstinendi. In Roman law. The 
power of an heir to abstain from accepting 
the inheritance. Sandars, Just. Inst. (6th Ed.) 
214, - 


—Beneficium cedendarum actionum. In Roman 
law. The privilege by which a surety could, 
before paying the creditor, compel him to 
make over to him the actions which belonged 
to the stipulator, so as to avail himself of 
them. Sandars, Just. Inst. (th Ed.) 332, 351. 


—Beneficium clericale. Benefit of clergy. See 


Benefit. 


—Beneficium. competentiz. In Scotch law. 
The privilege of competency. A privilege 


which the grantor of a gratuitous obligation’ 


was entitled to, by which he might retain suf- 
ficient for his subsistence, if, before fulfilling 
the obligation, he was reduced to indigence. 
Bell. In the civil law. The right which an 
insolvent debtor had, among the Romans, on 
making cession of his property for the benefit 
of his creditors, to retain what was required 


for him to live honestly according to his con- 


dition. 7 Toullier, n. 258. 

A defendant’s privilege of being condemned 
only in an amount which he could pay with- 
out being reduced to a state of destitution. 
Sand. Justinian iv. vi. 37. 


—Beneficium divisionis. 
law. The privilege of one of several co-sure- 
ties (cautioners) to insist upon paying only 
_ his pro rata share of the debt. Bell; La. Civ. 
Code, arts. 3045-3051. 


—Beneficium inventarii. 
tory. 


See Benefit of Inven- 


—Beneficium ordinis. In civil and Scotch law. 
The privilege of order. The privilege of a 
surety to require that the creditor should first 
proceed against the principal and exhaust his 
remedy against him, before resorting to the 
surety. Bell. 


—Beneficium separationis. In the civil law. 
The right to have the goods of an heir sepa- 
rated from those of the testator in favor of 
creditors. 


Beneficium nen datum nisi propter officium. 
Hob. 148. A remuneration [is] not given, un- 
less on account of a duty performed. 


BENEFIT. Advantage; profit; fruit; privi- 
lege. Fitch v. Bates, 11 Barb. (N. Y.) 478; 
Synod of Dakota v. State, 2 S. D. 366, 50 N. 
W. 632, 14 L. R. A. 418; Winthrop Co. v. Clin- 
ton, 196 Pa. 472, 46 A. 435, 79 Am; St. Rep. 


In civil and Scotch 


BENEFIT BUILDING: SOCIETY 


729; Ferrigino.v. Keadsbey,; 93 Conn. 445, 106 
A, 445, 447. It has a broader meaning than 
“support.” Weston v. Second Orthodox Con- 
gregational Church, 77 N..H. 576, 95 A. 146, 
148. 

In the Workmen’s Compensation Act, the 
term “benefits” is used of an award to be 
granted when an injury results in death, and 
is distinguished from “compensation,” which 
is to be granted when an injury results in in- 
eapacity or disability. Di Cicco v. Industrial 
Commission of Ohio, 11 Ohio App. 271, 273. 


In Contracts 


When it is said that a valuable considera- 
tion for a promise may consist of a benefit 
to the promisor, “benefit” means that the 
promisor has, in return for his promise, ac- 
quired some legal right to which he would 
not otherwise have been entitled. Harp v. 
Hamilton (Tex. Civ. App.) 177 S. W. 565, 566; 
Wallace v. Cook, 190 Ky. 262, 227.8. W. 279, 
281. “Benefit” .is not limited to pecuniary 
gains, nor to any particular kind of. advan- 
tage; it refers to what is advantageous, what- 
ever promotes prosperity or happiness, what 
enhances the value of the property or. rights 
of citizens as contradistinguished from what 
is injurious. National Surety Co. v. Jarrett, 
95 W. Va. 420, 121 S. E. 291, 295.. See, also, 
Hooper v. Merchants’ Bank & Trust Co., 190 
N. C. 423, 180 S. E. 49, 52. f 


In Eminent Domain 


It is a rule that, in assessing damages for 
private property taken or injured. for public 
use, “special benefits” may be set off against: 
the amount of damage found, but riot “general 
benefits.” Within the. meaning of this rule, 
general benefits are such as accrue to the 
community at large, to the vicinage, or to all 
properly similarly situated with reference to 
the work or improvement in question; while 
special benefits are such as accrue directly 
and solely to the owner of the land in ques- 
tion and not to others. Little Miami R. Co. 
v. Collett, 6 Ohio St. 182; St. Louis, ete, Ry. 
Co. v. Fowler, 142 Mo. 670, 44 S. W. 771; 
Gray v. Manhattan Ry. Co., 16 Daly, 510, 12 
N. Y. Supp. 542; Barr v. Omaha, 42 Neb. 341, 
60 N. W. 591; McGibson v. Roane County 
Court, 95 W. Va. 338, 121 S. E. 99, 103; Brand 
v. Union Elevated R. Co., 258 Ill. 133, 101 
N. E. 247, 249, Ann. Cas. 1914B, 473, L. R. A. 
1918A, 878. . f 

In Taxation 

With reference to an assessment for a 
drainage ditch, a benefit is anything that will 
make land more valuable for tillage or more 
desirable for a residence. or more valuable 
in the general market. Watson v. Armstrong, 
102 N. E. 278, 180 Ind, 49. 


BENEFIT ASSOCIATION. See Benefit So- 
cieties. ' 


BENEFIT BUILDING SOCIETY. The orig- 
inal name for what is now more commonly 
called a “building society” (q. v.). 


BENEFIT CERTIFICATE 


BENEFIT CERTIFICATE. A written obli- 
gation to pay the person therein named the 
amount specified upon the conditions therein 
stipulated. Green v. Grand United Order of 
Odd Fellows (Tex. Civ. App.) 163 S. W. 1068, 
1070, 


BENEFIT OF CESSION. In the civil law. 
The release of a debtor from future imprison- 
ment for his debts, which the law operates in 
his favor upon the surrender of his property 
for the benefit of his creditors, Poth. Proc. 
Civil, pt. 5, c. 2, § 1. 


BENEFIT OF CLERGY. In its original 
sense, the phrase denoted the exemption 
which was accorded to clergymen from the 
jurisdiction of the secular courts, or from 
arrest or attachment on criminal process is- 
suing from those courts in certain particular 
cases. Afterwards, it meant a privilege of 
exemption from the punishment of death ac- 
corded to such persons as were clerks, or who 
could-read. This privilege of exemption from 
capital punishment was anciently allowed to 
clergymen only, but afterwards to all who 
were connected with the church, even to its 
most subordinate officers, and at a still later 
time to all persons who could read, (then 
called “clerks,”) whether ecclesiastics or lay- 
men, It does not appear to have been extend- 
ed to cases of high treason, nor did it apply 
to mere misdemeanors. The privilege was 
claimed after the person’s conviction, by a 
species of motion in arrest of judgment, tech- 
nically called “praying his clergy.” As a 
means of testing his clerical character, he 
was given a psalm to read, (usually, or al- 
ways, the fifty-first,) and, upon his reading 
it correctly, he was turned over to the ec- 
clesiastical courts, to be tried by the bishop 
or a jury of twelve clerks. These heard him 
on oath, with his witnesses and compurgators, 
who attested their belief in his innocence. 
This privilege operated greatly to mitigate the 
extreme rigor of the criminal laws, but was 
found to involve such gross abuses that par- 
liameħt began to enact that certain crimes 
should be felonies “without benefit of clergy,” 
and finally, by St. 7 Geo. IV. ec. 28, § 6, it was 
altogether abolished. The act of congress of 
April 80, 1790, § 31 (18 USCA § 542 note), 
provided that there should be no benefit of 
clergy for any capital crime against the Unit- 
ed States, and, if this privilege formed a 
part of the common law of the several states 
before the Revolution, it no longer exists. 


BENEFIT OF COUNSEL. The guaranty of 
“benefit of counsel” to accused, given in the 
Georgia Bill of Rights of Const. art. 1, § 1, 
par. 5 (Civ. Code. 1910, § 6361; Civ. Code 
1926, § 6861), means more than the mere ap- 
pointment by the court of counsel to represent 
the accused and implies also that such coun- 
sel be given a reasonable time for prepara- 
tion to properly: represent the accused: at -the 
trial; “Reliford.-y.:State, 140 Ga. TTT; 79 S. E. 
1128, 1129, es ; 


208 


BENEFIT OF DISCUSSION. In the civil 
law. The right which a surety has to cause 
the property of the principal debtor to be ap- 
plied in satisfaction of the obligation in the 
first instance. Civ. Code La. arts. 3045-3051. 
In Scotch law. That whereby the antecedent 
heir, such as the heir of line in a pursuit 
against the heir of tailzie, ete., must be first 
pursued to fulfill the defunct’s deeds and pay 
his debts. This benefit is likewise competent 
in many cases to cautioners. 


BENEFIT OF DIVISION. Same as benefici- 
um divisionis, (q. v.). 


BENEFIT OF INVENTORY. In the civil 
law. The privilege which the heir obtains 
of being liable for the charges and debts of 
the succession, only to the value of the effects 
of the succession, by causing an inventory of 
these effects within the time and manner pre- 
scribed by law. Civil Code La. art. 1032. 


BENEFIT SOCIETIES. Under this and sev- 
eral similar names, in various states, corpo- 
rations exist to receive periodical payments 
from members, and hold them ag a fund to be 
loaned or given to members needing pecuniary 
relief. Such are beneficial societies of Mary- 
land, fund associations of Missouri, loan and 
fund associations of Massachusetts, mechan- 
ics’ associations .of Michigan, protection so- 
cieties of New Jersey. Friendly societies in 
Great Britain are a still more extensive and 
important species belonging to this class. 
Comm, v. Equitable Ben. Ass’n, 187 Pa. 412, 
18 Atl, 1112; Com. v. Aid Ass'n, 94 Pa. 489. 


BENERTH. A feudal service rendered by 
the tenant to his lord with plow and cart. 
Cowell. 


BENEVOLENCE. The doing of a kind or 
helpful action towards another, under no 
obligation except an ethical one. 

The love of humanity; the desire to pro- 
mote its prosperity or happiness. The term 
includes acts of well-wishing towards others, 
for the promotion of general happiness, and 
plans actuated by love of others and a desire 
for their well-being. In re Peabody’s Estate, 
208 N. Y. S. 664, 671, 124 Misc. 838. 


It is no doubt distinguishable from the words 
“liberality? and “charity”; for, although many 
charitable institutions are very properly called 
“benevolent,” it is impossible to say that every ob- 
ject of a man’s benevolence is also an object of 
his charity. James v. Allen, 3 Mer. 17; Pell y. Mer- 
cer, 14 R. I. 443; Murdock v., Bridges, 91 Me. 124, 
89 Atl. 475. “Benevolence” is a much broader term 
than “charity.” In re Johnson’s Estate, 100 Or. 
142, 196 P. 385, 890; In re Altman’s Estate, 149 N. 
Y. S. 601, 605, 87 Misc. 255. ` 

But the'terms are sometimes used synonymously. 
Saltonstall v, Sanders, 11 Allen (Mass.) 446; Sus- 
man y. Young Men’s Christian Ass’n of Seattle, 101 
Wash. 487, 172 P. 554, 556. 


In public law.. Nominally a voluntary gra- 
tuity given by subjects to. their king, but in 
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reality a tax or forced loan. ‘Cowell; 1 Bla. 
Comm, 140; 4 id, 436. 


BENEVOLENT. Philanthropic; humane; 
having a desire or purpose to do good to men; 
intended for the conferring of benefits, rather 
than for gain or profit; loving others and ac- 
tively desirous of their well being. In re 
Altman’s Estate, 149 N. Y. S. 601, 605, 87 
Mise. 255. . 

This word is certainly more indefinite, and 
of far wider range, than “charitable” or “re- 
ligious;” it would include all gifts prompted 
by good-will or kind feeling towards the re- 
cipient, whether an object of charity or not. 
The natural and usual meaning of the word 
would so extend it. It has no legal meaning 
separate from its usual meaning. “Charita- 
ble” has acquired a settled limited meaning in 
law, which confines it within known limits. 
But in all the decisions in England on the 
subject it has been held that a devise or be- 
quest for benevolent objects, or in trust to 
give to such objects, is too indefinite, and 
therefore void. Norris v. Thomson, 19 N. 
J. Eq. 313; Thomson v. Norris, 20 N. J. Eq. 
523; Suter v. Hilliard, 182 Mass. 413, 42 
Am. Rep. 444; Fox v. Gibbs, 86 Me. 87, 29 A. 
940; Hays v. Harris, 73 W. Va. 17, 80 S. E. 
827, 880; In re Watkins’ Estate, 194 N. Y. S. 
842, 347, 118 Misc. 645. This word, as applied 
to objects or-purposes, may refer to those 
which are in their nature charitable, and may 
also have a broader meaning and include ob- 
jects and purposes not charitable in the legal 
sense of that word. Acts of kindness, friend- 
ship, forethought, or good-will might proper- 
ly be described as benevolent. It has there- 
fore been held that gifts to trustees to be 
applied for “benevolent purposes” at their dis- 
cretion, or to such benevolent purposes as 
they could agree upon, do not create a public 
charity. But where the word is used in con- 
nection with other words explanatory of its 
meaning, and indicating the intent of the do- 
nor to limit it to purposes strictly charitable, 
it has been held to be synonymous with, or 
equivalent to, “charitable.” Suter v. Hilliard, 
182 Mass. 412, 42 Am. Rep. 444; De Camp 
v. Dobbins, 31 N. J. Eq. 695; Chamberlain v. 
Stearns, 111 Mass. 268; Goodale v. Mooney, 
60 N. H. 535, 49 Am. Rep. 334; Busser v. 
Snyder, 282 Pa. 440, 128 A. 80, §3, 37 A. L. R. 
1515; Smith v. Pond, 90 N. J. Eq. 445, 107 A. 
800, 801; Pirkey v. Grubb’s Ex’r, 122 Ya. 
91, 94 5. E. 344, 347; In re Dol’s Estate, 182 
Cal. 159, 187 P. 428, 431. 


BENEYOLENT ASSOCIATIONS. Those 
having a pkilauthropic or charitable purpose, 
as distinguished from such as are conducted 
for profit; specifically, “benefit associations” 
or “beneficial associations.” See pis re Wat- 
kin’s Estate, 194 N. Y. 8. 342, 347, 118 Mise. 
645; Methodist Episcopal Church Baraca 
Club y. City of Madison, 167 Wis. 207, 167 N. 
W. 258, L. R. A. 1918D, 1124. 
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BENHURST 


BENEVOLENT CORPORATION. One that 
ministers to all; the purpose may be any- 
thing that promotes the mental, physical, or 
spiritual welfare of man. In re Rockefeller’s 
Estate, 165 N. Y. S. 154, 158, 177 App. Div. 
786; Society of Helpers of Holy Souls v: Law, 
267 Mo. 667, 186 S. W. 718, 725; Corbin v. 
American Industrial Bank & Trust Co., 95 
Conn, 50, 110 A. 459, 461. . The term may in- 
clude a corporation to which a bequest is 
made to be used in the improvement of the 
social, physical, and economic condition of 
the employees. of a business corporation. Iu 
re Altman's Estate, 149 N. Y. S. 601, 605, 87 
Mise. 255. 


BENEVOLENT SOCIETY. See Benevolent 
associatious, supra; Spring Park Ass’n v. 
Rosedale Park Amusement Co., 216 Ala. 549, 
114 So. 43, 44; Town of Huntington v. Swed- 
ish Baptist Home of Rest of New York and 
Vicinity, 90 Conn. 504, 97 A. 860, 861. In 
English law, “benevolent societies” are so- 
cieties established and registered under the 
Friendly Societies Act, 1875, for any chari- 
table or benevolent purposes. ` 


BENEVOLENTIA REGIS HABENDA. The 
form in ancient fines and submissions to pur- 
chase the king’s pardon and favor in order to 
be restored to place, title or estate. Paroch. 
Antiq. 172. 


BENHURST. In Berkshire, a remedy for the 
inhabitants thereof to levy money recovered 
against them on the statute of hue and cry. 
39 Eliz. e. 25. 


Benigne faciendæ sunt interpretationes charta- 
rum, ut res magis valeat quam pereat; et quæ 
libet concessio fortissime contra donatorem 
irterpretanda est. Liberal interpretations are 
to be made of deeds, so that the purpose may 
rather stand than fall; and every grant is to 
be taken most strongly against the grantor. 
Wallis v. Wallis, 4 Mass. 135, 8 Am. Dec. 210; 
Hayes v. Kershow, 1 Sandf. Ch. (N. Y.) 258, 
268. 


Benigne faciendæ sunt interpretationes, prop- 
ter simplicitatem laicorum, ut res magis valeat 
quam pereat; et verba intentioni, non e contra, 
debent inservire. Constructions [of written 
instruments] are to be made liberally, on ac- 
count of the simplicity of the laity, [or com- 
mon people,] in order that the thing [or sub- 
ject-matter] may ratber have effect than 
perish, [or become void]; and words must be 
subject to the intention, not the intention to 
the words. Co. Litt. 36 a; Broom, Max. 540, 
565, 645; 11 Q. B. 852, 856, 868, 870; 4H. L. 
Cas. 556;2 Bla. Com. 379; 1 Bulstr. 175; 
Krider v. Lafferty, 1 Whart. (Pa.) 315. 


Benignior sententia in verbis generalibus seu 
dubiis, est præferenda. The more favorable 
construction is to be placed on general or 
doubtful expressions. 4 Co. 15; Dig. 50, 17, 
1892, 1; 2 Kent 557. 


BEQUEATH 


Benignius leges interpretanda sunt quo voluntas 
earum conservetur. Laws are to be more lib- 
erally interpreted, in order that their intent 
may be preserved. Dig. 1, 3, 18. 


BEQUEATH. To give personal property by 
will to another. Lasher v. Lasher, 13 Barb. 
(N. Y.) 106. It therefore is distinguishable 
from “devise,” which is properly used of real- 
ty. Stubbs v. Abel, 114 Or. 610, 233 P. 852, 
857 ; Dantzler v. Riley, 109 S. ©. 44, 95 S. E. 
132; In re Lewis’ Estate, 39 Nev. 445, 159 
P. 961, 963, 4 A. L. R. 241. 


But if the context clearly shows the intention of 
the testator to use the word “bequeath” as syn- 
onymous with “devise,” it may be held to pass real 
Property. Dow v. Dow, 86 Me, 216; Borgner v. 
Brown, 133 Ind. 391, 33 N. EÐ, 92; Logan v. Logan, 
11 Cole. 44, 17 P. 99; Laing v. Barbour, 119 Mass. 
525; Scholle v. Scholle, 113 N. Y. 261, 21 N. E. &; 
In re Fetrow’s Estate, 58 Pa, 427; Ladd v. Har- 
vey, 21 N. H. 528; Evans v. Price, 118 Ill. 593, 8 N. 
E. 854; Mockler v. Long, 5 N. J. Misc. 937, 139 A. 
47, 49; In re Gracey's Estate, 200 Cal. 482, 253 P. 
921, 925; Stubbs v. Abel, 114 Or. 610, 233 P. 852, 359. 


BEQUEST. A gift by will of personal prop- 
erty; a legacy. In re Fratt’s Estate, 60 Mont. 
526, 199 P. 711, 714; Irwin v. Gavit (C. C. A.) 
295 F. 84, 86; Hobbs v. Brenneman, 94 W. 
Va. 820, 118 S. E. 546, 549; Plitt v. Yakel, 
129 Md. 464, 99 A. 669, 670. 


The term does not mean a “gift” in the narrow 
sense of a voluntary act of charity or good will, 
but ordinarily means a testamentary disposition of 
the testator’s personalty. First Presbyterian Church 
of Mt. Vernon v, Dennis, 178 Iowa, 1852, 161 N. W. 
188, 185, L. R. A. 1917C, 1005. It is not necessarily 
limited to a gratuity, and’ may include a recom- 
pense. Ream v. Bowers (D. C.) 14 F.(2d) 998, 994; 
U. S. v. Merriam, 44 S. Ct. 69, 70, 263 U. S. 179, 68 L. 
Ed. 240, 29 A. L, R. 1547. 

“Bequest” and “devise” are often used synony- 
mously. In re McGovern’s Estate, 77 Mont, 182, 250 
P. 812, $17; Neblett v. Smith, 142 Va, 840, 128 S. E. 
247, 251; Brittain v. Farrington, 318 Ill. 474, 149 N. 
E. 486, 489. 

Conditiona! Bequest 


One the taking effect or continuing of which 
depends upon the happening or non-occur- 
rence of a particular event. Mitchell v. 
Mitchell, 148 Ind. 118, 42 N. E. 4655 Farnam 
v. Farnam, 3 Conn. 261, 2 A. 325, 5 A. 682: 
Merrill v. College, 74 Wis. 415, 48 N. W. 104. 


Executory Bequest 


The bequest of a future, deferred, or con- 
tingent interest in personalty. 


Residuary Bequest 


A gift of all the remainder of the testator’s 
personal estate, after payment of debts and 
legacies, ete. 

Specific Bequest 


One whereby the testator gives to the lega- 


tee all his property of a certain class or kind; 
as ali his pure personalty. 


„heir. 
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BERCARIA. In old English law, a sheep- 
fold; also a place where the bark of trees was 
laid to tan. 


BERCARIUS, or BERCATOR. A shepherd. 


BEREWICHA, or BEREWICA. In old Eng- 
lish law. A term used in Domesday for a 
village or hamlet belonging to some town or 
manor. 


BERGHMAYSTER. An officer having charge 
of a mine. A bailiff or chief officer among the 
Derbyshire miners, who, in addition to his 
other duties, executes the office of coroner 
among them. Blount; Cowell. 


BERGHMOTH, or BERGHMOTE. ‘The an- 
cient name of the court now called “barmote,” 
(q. v.). 


BERM BANK. A ledge at the bottom of a 
cutting or bank, as of a creek, to catch earth 
that may roll down the slope, or to strengthen 
the bank. Miller v. State, 164 App. Div. 522, 
149 N, Y. 8. 788, 789. 


BERNET. In Saxon law. Burning; the 
crime of house burning, now called “arson.” 
Cowell; Blount. 


BERRA. 
Cowell. 


BERRY, or BURY. A yilla or seat of habi- 
tation of a nobleman; a dwelling or mansion 
house; a sanctuary. 


In old law. A plain; open heath.. 


BERTILLON SYSTEM. A method of anthro- 
pometry (q. v.), used chiefly for the identifica- 
tion of criminals and other persons, consist- 
ing of the taking and recording of a system 
of numerous, minute, and uniform measure- 
ments of various parts of the human body, 
absolutely and in relation to each other, the 
facial, cranial, and other angles, and of any 
eccentricities or abnormalities noticed in the 
individual. 


BERTON. A large farm; the barn- -yard of 
a large farm. 


BES. Lat. In the Roman law. A division 
of the as, or pound, consisting of eight uncia, 
or duodecimal parts, and amounting to two- 
thirds of the as. 2 Bl. Comm. 462, note m. 
Two-thirds of an inheritance. Inst. 2, 14, 5. ’ 
Eight per cent. interest. 2 BL Comm, ubi 
supra. 


BESAILE, BESAYLE. The great-grandfa- 
ther, proavus. 1 Bl. Comm. 186. 


BESAYEL, Besaiel, Besayle. In old English 
law. A writ which lay where a great-grand- 
‘father. died seised of lands and tenements 
in fee-simple, and on the day of his death a 
stranger abated, or entered and kept. out the 
Reg. Orig. 226: Fitzh. Nat.. Brev. 221 
D; 8 B1. Comm, 186. 


Bu. Law Dicr, (3p Ep. ) 
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BESIDES. In addition to; moreover ; also; 
likewise. State v. State Road Commission, 
100 W. Ya. 531, 131 S. E. 7, 10. 


In provisions in a will for children “besides” an 
eldest son, no children take uniess' there be a son. 
4 Dr, & War. 235, 


BESOT. To stupefy, to make dull or sense- 
less, to make to dote; and “to dote” is to be 
delirious, silly, or insane. Gates.v. Meredith, 
7 Ind. 440, 441. 


BESS. A well-known contraction of “Eliza- 
beth.” H. R. & C. Co. v. Smith, 212 App. Div. 
173, 208 N. Y. S..396, 400. 


BESSEMERIZING. A process by. which cop- 
per relatively pure is obtained from matte. 
Peirce-Smith Converter Co. v. United Verde 
Copper Co. (D. C.) 293 F. 108, 109; United 
Verde Copper Co. v. Peirce-Smith Converter 
Co. (C. C. A.) 7 F.2d) 13. 


BEST. Of the highest quality ; of the greatest 
usefulness for the purpose intended. For 
example: 


The “best bid” of interest by a prospective de- 
positary of school funds would not necessarily be 
the highest bid, but, looking to the solvency of the 
bidder, the bond tendered, and all the circumstanc- 
es surrounding the transaction, the safety and pres- 
ervation of the school fund, the “best bid” might 
be the lowest bid. Donna Independent School Dist. 
v. First State Bank of Donna (Tex. Civ. App.) 227 
S. W. 974, 975. 

Where one covenants to use his ‘best endeavors,” 
there is no breach if he is prevented by causes whol- 
ly beyond his control and without any default on 
his part. 7 H. & N. 92. 

The “best interests” of a child whose custody is 
in question has reference more particularly to the 
moral welfare: than to mere comforts, benefits, or 
advantages that wealth can give. Jones v. Moore, 
61 Utah, 383, 218 P. 191, 194. Similarly, under a tes- 
tamentary trust to promote the best interests of 
sewing girls, the words “best interests” include not 
only the relief of poverty and distress, but may 
comprehend whatever aids to their welfare and ad- 


yvancement, and enables them to establish themselves. 


in life. Bowditch v. Attorney General, 241 Mass, 
168, 134 N. E. 796, 800, 23 A.LAR. 713. The “best in- 
terests” of an estate mean the greatest or most ad- 
vantage or usefulness to such estate. Stockyards 
Nat, Bank of South Omaha v. Bragg, 67 Utah, 60, 
245 P. 966, 971, 

A contract te erect a building of the “best lum- 
ber” means the best lumber of which buildings are 
ordinarily constructed at that place. McIntire v. 
Barnes, 4 Col. 285. But a contract for future deliv- 
ery of the “best marketable corn” requires deliv- 
ery of the best grade of corn generally or usually 
dealt with in the markets of the country, and not 
merely in the markets in the immediate vicinity 
where delivery was to be made. Yontz v. McVean, 
202 Mo. App. 3877, 217 S. W. 1000, 1002. 


BEST EVIDENCE. Primary. evidence, as 
distinguished from secondary; original, as 
distinguished from substitutionary ; the best 
and highest evidence of which the nature of 
the case is susceptible, not the highest or 
strongest evidence which the nature of the 
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thing to be proved admits of. A written in-. 
strument is itself always regarded as the pri- 
mary or best possible evidence of its exist- 
ence and contents; a copy, or the recollection 
of a. witness, would be secondary evidence.. 
State v.. McDonald, 65 Me. 467; Elliott v. Van 
Buren, 33 Mich. 53, 20 Am. Rep. 668; Scott. 
v. State, 3 Tex. App. 104; Gray v. Pentland, 2 
Serg. & R. (Pa.) 34; U. S. Sugar Refinery -v. 
Allis Co., 56 Fed. 736, 6C..C. A. 121; Manhat- 
tan Malting Co. v. Sweteland, 14 Mont. 269, 

36 P. 84. ‘ 


“Best evidence”. or “primary evidence” includes 
the best evidence which is available to a party and 
procurable under the existing situation, and all evi- 
dence falling short of such standard, and which 
in its nature suggests there is better evidence of the 
same fact, is “secondary evidence.” Best v. Equi- 
table Life Assur, Soc. (Ma, App.) 299 S. W. 118, 120. 

The best evidence of a fact is the testimony of a 
person who knows. State y. Normandale, 154 La. 
523, 97 So. 798, 799 (mother could testify to the date 
of. her daughter’s birth, as against an objection 
that the baptismal certificate or the registry was 
the best evidence). 


BESTIALITY. A sexual connection between 
a human being and a brute of the opposite 
sex. 


Both bestiality and sodomy may be embraced by 
the term “crime against nature,” as felony embrac- 
es murder, larceny, etc., though the term ‘‘crime 
against nature” (q. v.) is perhaps more generally 
used in reference to sodomy. Buggery seems to in- 
clude both sodomy and bestiality. Ausman v. Véal, 
10 Ind. 356, 71 Am. Dec. 331. See Sodomy. 


BESTOW. To give, grant, confer, or impart; 

not necessarily limited in meaning to “de- 

vise.” Tillett v. Nixon, 180 N. C. 195, 104 S. 
352, 355. 


BET. An agreement between two or more 
persons that a sum of money or other valu- 
able thing, to which all jointly contribute, 
shall become the sole property of one or some 
of them on the happening in the future of an 
event at present uncertain, or according as 
a question disputed between them is settled in 
one way or the other. Harris .v. White, 81 N. 
Y. 532; Rich v. State, 38 Tex. Cr. R. 199, 42 
S. W. 291, 38 L. R. A. 719; Jacobus v. Hazlett, 
78 Ill. App. 241; Shaw v. Clark, 49 Mich. 384, 
13 N. W. 786, 43 Am. Rep. 474; Alvord v. 
Smith, 63 Ind. 62. A contract with a mer- 
chant for holding a trade-increasing contest 
for prizes, whereby the contest promoter 
agreed that, if a certain per cent. of the year’s 
sales did not amount to the face of the note 
given by the merchant, he would pay the de- 
ficiency in cash, did not amount to a “bet” or 
“wager,” within the prohibition of St. 1917, 
$ 45388 (St. 1931, § 348.16). Steven v. Freund, 
169 Wis. 68, 171 N. W. 300, 301. 

The wager of money or property on an in- 
cident by which one or both parties stand to 
win or lose by chance. Gilbert v. Berkheiser, 
157 Minn. 491, 196 N. W. 653; Common- 
wealth v. Sullivan, 218 Mass. 281, 105 N. E. 
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895, Ann. Cas. 1916B, 98; Carpenter v. Beal- 
McDonnell & Co. (D. C.) 222 F. 453, 460. 

In a “bet” or “wager” money belongs to the 
persons posting it, each of whom has a chance 
to win it, but, in the case of a “purse” or “pre 
mium,” money belongs to the person offering 
it, who has no chance to win it, but is certain 
to lose it. Toomey v. Penwell, 76 Mont. 166, 
245 P. 943; 945, 45 A. L. R. 993 (horse race, run 
for a reward offered by fair association, held 
not a gambling transaction). 


Bet and wager are synonymous terms, and are 
applied both to the contract of betting or wagering 
and to the thing or sum bet or wagered. For exam- 
ple, one bets or wagers, or lays a bet or wager of 
so much, upon a certain result. But these terms 
cannot properly be applied to the act to be done, 
or eyent to happen, upon which the bet or wager is 
laid. Bets or wagers may be laid upen acts to be 
done, events to happen, or facts existing or to ex- 
ist. The bets or wagers may be illegal, and the 
acts, events, or facts upon which they are laid may 
not be. Bets or wagers may be laid upon games, 
and things that are not games. Everything upon 
which a bet or wager may be laid is not a game. 
Woodcock v. McQueen, 11 Ind. 16; Shumate v. Com., 
15 Grat. (Va.) 660, 


BETTING BOOK. A book kept for register- 
ing bets on the result of a race as operated 
on race track. In a broader sense, the “bet- 
ting book” is that book which enables the pro- 
fessional bettor to carry on his business, and 
to promote a race, and it includes the book, 
the making book and the bookmaker. State 
y. Austin, 142 La. 384, 76 So. 809, 810. 


BETRAYAL. A “betrayal,” as of a profes- 
sional secret on the part of a physician, sig- 
nifies a wrongful disclosure in violation of the 
trust imposed by the patient. Simonsen v. 
Swenson, 104 Neb. 224, 177 N. W. 831, 832, 9 
A, L. R. 1250. 


BETROTHED. One who has exchanged 
promises to marry. The term may be synony- 
mous with “intended wife.” Mace v. Grand 
Lodge, A. O. U. W. of Massachusetts, 234 
Mass. 299, 125 N. E. 569. 


BETROTHMENT,. BETROTHAL. Mutual 
promise of marriage; the plighting of troth; 
a mutual promise or contract between a man 
and woman competent to make it, to marry 
at a future time. 


BETTER DESCRIBED. More fully deline- 
ated or more fully pictured or painted. Katz- 
in v. Kruvant, 99 N. J. Eq. 619, 183 A. 516, 
517. 


BETTER EQUITY. See Equity. 


BETTERMENT.- An improvement put upon 
an estate which enhances its value more than 
mere repairs. The improvement may be ei- 
ther temporary or permanent. People v. Klee, 
282 Ill. 440, 118 N. E. 754, 757. The term is 
also applied to denote the additional value 
which an estate acquires in consequence of 
some public improvement, ‘as laying out or 
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widening a street, etc. Union St. Ry. v. City 
of New Bedford, 258 Mass. 304, 149 N. E. 42, 
44; French vy. New York, 16 How. Prac. (N. 
Y.) 220; Abell v. Brady, 79 Md. 94, 28 A. 817; 
Chase v. Sioux City, 86 Iowa, 603, 53 N. W. 
333. 


BETTERMENT ACTS. Statutes which pro- 
vide that a bona fide occupant of real estate 
making lasting improvements in good faith 
shall have a lien upon the estate recovered by 
the real owner to the extent that his improvc- 
ments have increased the value of the land. 
Also called “occupying claimant acts.” Jones 
v. Hotel Co., 86 F. 386, 30 C. C. A. 108. 


BETWEEN. As a measure or indication of 
distance, this word has the effect of excluding 
the two termini, Revere v. Leonard, 1 Mass. 
93; State v. Godfrey, 12 Me. 366; Louisville 
& N. R. Co. v. Loyd, 186 Ala. 119, 65 So. 158, 
158. But see Morris & E. R. Co. v. Central R. 
Co., 31 N. J. Law, 212. Similarly, a fran- 
chise to a street railway, requiring it to pave 
the space between the rails, did not require 
it to pave between double tracks nor to the 
ends. of the ties. Village of Grandville v. 
Grand Rapids, H. & C. R. R., 225 Mich. 587, 
196 N. W. 351, 354, 36 A. L. R. 1464. 

If an act is to be done “between” two cer- 
tain days, it must be performed before the 
commencement of the latter day. In comput- 
ing the time in such a case, both the days 
named are to be excluded. Richardson y. 
Ford, 14 Ill. 833; Bunce v. Reed, 16 Barb. 
(N. Y.) 352; Fry v. Hoffman, 54 Ind. App. 
434, 102 N. E. 167, 168; Hodges v. Filstrup, 
94 Fla. 948, 114 So. 521, 522. But a clause in 
a contract of sale to the effect that the pur- 
chaser could require the vendor to repurchase 
between the fifth and sixth year from a cer- 
tain date means during the sixth year. Van 


-Demark v. California Home Extension Ass’n, 


43 Cal. App. 685, 185 P. 866, 868. 

“Between” properly indicates division in 
halves, and refers to two, and not more. 
Branch v. De Wolf, 38 R. I. 395, 95 A. 857, 
&61; Roelfs’ Cousins v. White, 75 Or. 549, 147 
P. 753, 754; Rowley v. Currie, 94 N. J. Eq. 
606, 120 A. 653, 655. It is said, however, that 
such meaning is not commonly observed in 
ordinary writing and speech, Rogers v. 
Smith, 145 Ga. 234, 88 S. E. 963, 964, and the 
term may be equivalent to “among.” This is 
often true in cases involving wills. In re 
Mays’ Estate, 197 Mo. App. 555, 196 S. W. 
1039, 1040; Courtenay v. Courtenay, 138 Md. 
204, 113 A. 717, 718; In re Fisk’s Estate, 182. 
Cal, 238, 187 P. 958. , 

In case of a devise to A. and B. “between 
them,” these words create a tenancy in com- 
mon. Lashbrook v. Cock, 2 Mer. 70. 


Between equal equities the law must prevail. 
This ig hardly of general application. 


BEVERAGE. A liquor or liquid for drinking. 
Commonwealth v. Sookey, 236 Mass. 448, 128 
N. E. 788, 11 A. L. R. 1230; . State’ v. MceMa- 
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hon (Iowa) 211 N. W. 409, 410. Especially 
pleasant or refreshing drink, or a habitual 
one. Tennant v. F. C. Whitney & Sons, 133 
Wash. 581, 234 P. 666, 670. This term is prop- 
erly used to distinguish a sale of liquors to 
be drunk for the pleasure of drinking, from 
liquors to be drunk in obedience to a phy- 
sician’s advice, Com. v. Mandeville, 142 Mass. 
469, 8 N. E. 827; Falstaff Corporation v. Al- 
len (D. C.) 278 F. 648, 645; or from a liq- 
uid which it is possible to swallow, but which 
is not reasonably palatable or fit for drink- 
ing, Tennant v. F. C. Whitney & Sons, supra. 
Thus, it is held that pure alcohol is not a 
“beverage” but a violent irritant. Chas. L. 
Joy & Co. v. Carlson, 28 Idaho, 445, 154 P. 
640, 641. And the mere fact that a person, in 
order to gratify an inordinate appetite for in- 
toxicants,” may drink poisonous or noxious 
compounds or mixtures containing alcohol is 
not evidence that they are capable of being 
used as a “beverage,” Simms v. State, 29 
OKI. Cr, 172, 233 P. 494, 495. 

This term sometimes has a narrower mean- 
ing signifying a drink artificially prepared. 
Climax Dairy Co. v. Mulder, 78 Colo. 407, 242 
P. 666, 669. 


BEWARED. O. Eng. Expended. Before 
the Britons and Saxons had introduced the 
general use of money, they traded chiefly by 
exchange of wares. Wharton. 


BEYOND SEA. Beyond the limits of the 
kingdom of Great Britain and Ireland; out- 
side the United States; out of the state. 


Beyond sea, beyond the four seas, beyond the 
seas, and out of the realm, are synonymous. Prior 
to the union of the two crowns of England and Scot- 
land, on the accession of James I., the phrases ‘‘be- 
yond the four seas,’ “beyond the seas,” and “out 
of the realm,” signified out of the limits of the 
realm of England. Pancoast’s Lessee v. Addison, 
1 Har. & J. (Md.) 350, 2 Am. Dee, 520, 

In Pennsylvania, it has been construed to mean 
“without the limits of the United States,” which 
approaches the literal signification. Ward v. Hal- 
lam, 2 Dall. 217, 1 L. Ed. 355; Id. 1 Yeates (Pa.) 
328; Green v. Neal, 6 Pet. 291, 300, 8 L, Hd. 402. 
The same construction has been given to it in Mis- 
souri. Keeton’s Heirs v. Keeton’s Adm’r, 20 Mo, 530. 
See Ang. Lim. §§ 200, 201. 

The term ‘beyond seas,” in the proviso or sav- 
ing clause of a statute of limitations, is equivalent 
to without the limits of the state where the statute 
is enacted; and the party who is without those 
limits is entitled to the benefit of the exception. 
Faw v, Roberdeau, 3 Cranch, 174, 2 L. Ed. 402; Mur- 
ray v. Baker, 3 Wheat. 541, 4 L. Ed. 454; Shelby v. 
Guy, 11 Wheat. 361, 6 L. Ed. 495; Piatt v. Vattier, 
1 McLean, 146, Fed. Cas. No. 11,117; Forbes’ Adm’r 
v. Foot’s Adm’r, 2 McCord (S. C.) 231, 13 Am. Dec, 
732; Wakefield v. Smart, 8 Ark, 488; Denham v. 
Holeman, 26 Ga, 182, TL Am. Dec, 198; Galusha v. 
Cobleigh, 13 N. H. 79. 


BIAS. Inclination; bent; prepossession; a 
preconceived opinion; a predisposition to de- 
cide a cause or an issue in a certain way, 
which does not leave the mind perfectly open 
to conviction. Maddox v. State, 32 Ga. 587, 
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79 Am. Dec. 307; Pierson v. State, 18 Tex. 
App. 558; Hinkle v. State, 94 Ga. 595, 21 S. 
E. 601; Commonwealth Tobacco Co. v. Alli- 
ance Ins. Co., 238 Mass, 514, 131 N. E. 213, 
214, “Bias” as applied to competency of ju- 
rors, is synonymous with partiality. Smith 
v. Allbright (Tex. Civ. App.) 279 S. W. 852, 
855. 


This term is not synonymous with “prejudice.” 
By the use of this word in a statute declaring dis- 
qualification of jurors, the legislature intended to 
describe another and somewhat different ground of 
disqualification. A man cannot be prejudiced 
against another without being biased against him; 
but he may be biased without being prejudiced. Bi- 
as is “a particular influential power, which sways 
the judgment; the inclination of the mind towards 
a particular object.” It is not to be supposed that 
the legislature expected to secure in the juror a 
state of mind absolutely free from all inclination 
to one side or the other. The statute means that, 
although a juror has not formed a judgment for or 
against the prisoner, before the evidence is heard 
on the trial, yet, if he is under such an influence 
as so sways his mind to the one side or the other 
as to prevent his deciding the cause according to 
the evidence, he is incompetent. Willis v. State, 12 
Ga. 444; Littrell v. State, 22 Ok]. Cr. 1, 209 P. 184, 
186. “Prejudice” imports the formation of a fixed 
anticipatory judgment as contradistinguished from 
those opinions which may yield to evidence. Tem- 
ples v. Central of Georgia Ry. Co., 15 Ga. App. 115, 
82 S. E. T77, 780. 

Actual bias consists in the existence of a state of 
mind on the part of the juror which satisfies the 
court, in the exercise of a sound discretion, that the 
juror cannot try the issues impartiaily and with- 
out prejudice to the substantial rights of the party 
challenging. Crawford & Moses’ Dig, (Ark.) § 3159: 
State v. Chapman, 1 S. D. 414, 47 N. W. 411, 10 L. 
R. A. 482; People v. McQuade, 110 N. Y. 284, 18 N. 
E. 156, 1 L. R. A. 273; People v. Wells, 100 Cal. 227, 
34 P. 718. 

As to the bias of judges, see Saunders v. Piggly 
Wiggly Corporation (D. C.) 1 F.(2d) 582, 584: State 
v. Waterman, 210 P, 208, 210, 36 Idaho, 259. 


BIBLE. See Family Bible. 


BICAMERAL SYSTEM. A term applied by 
Jeremy Bentham to the division of a legis- 
lative body into two chambers, as in the Unit- 
ted States government. 


BIB. An offer by an intending purchaser to 
pay a designated price for property which is 
about to be sold at auction. U. S. v. Vestal 
(D. C.) 12 F. 59; Payne v. Cave, 3 Term, 149; 
Eppes v. Railroad Co., 35 Ala. 56. See Chill- 
ing a sale. 

An offer to perform a contract for work and 
labor or supplying materials at a specified 
price. 

Similarly, an offer to do any of various oth- 
er acts, as the payment by a bank of a par- 
ticular rate of interest for the privilege of be- 
coming a depositary of county funds. Casey 
v. Independence County, 109 Ark, 11, 159 S. 
W., 24, 25, Ann. Cas. 1915C, 1008. A “bid” for 
bonds is no more nor less than a proposition. 
Joint School Dist. No. 182 in Major County 
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and Alfalfa County v. Dabney, 127 Okl. 234, 
260 P. 486, 491. 


—Bid in. Property sold at auction is said to 
be “bid in” by the owner or an incumbrancer 
or some one else who is interested in it, when 
he attends the sale and makes the successful 
bid. 


—Bid off. One is said to “bid off” a thing 
when he bids for it at an auction sale, and it 
is knocked down to him in immediate succes- 
sion to the bid and as a consequence of it. 
Eppes v. Railroad Co., 35 Ala. 56; Doudna v. 
Harlan, 45 Kan. 484, 25 Pac. 883. 


—Bidder. One who makes a bid. One who 
offers to pay a specified price for an article 
offered for sale at a public auction. Webster 
v. French, 11 Ill. 254. As to ‘‘Responsible bid- 
der” see that title. 


—Biddings. Offers ef a designated price for 
goods or other property put up for sale at auc- 
tion. 


—By-bidding. In the law relating to sales by 
auction, this term is equivalent to “puffing.” 
The practice consists in making fictitious bids 
for the property, under a secret arrangement 
with the owner or auctioneer, for the purpose 
of misleading and stimulating other persons 
who are bidding in good faith. 


—Competitive bidding. “Competitive bidding” 
means that the council must by due advertise- 
ment give opportunity for everyone to bid, 
but does not mean that more than one bid 
must be submitted. Blanton v. Town of Wal- 
lins, 218 Ky. 295, 291 S. W. 372, 375. The 
term means bidding upon the same undertak- 
ing, upon the same material items in the sub- 
ject-matter, upon the same thing. Leininger 
v. Ward, 126 OK1. 114, 258 P. 863, 864. 


—Upset bid. A bid made after a judicial sale, 
but before the successful bid at the sale has 
been confirmed, larger or better than such 
successful bid, and made for the purpose of 
upsetting the sale and securing to the “upset 
bidder” the privilege of taking the property 
at his bid or competing at a new sale. Yost 
v, Porter, 80 Va. 858. 


BIDAL, or BIDALL. An invitation of friends 
to drink ale at the house of some poor man, 
who hopes thereby to be relieved by charita- 
ble contribution. It is something like ‘house- 
warming,” i. e., a visit of friends to a person 
beginning to set up housekeeping. Wharton. 


BIELBRIEF. Germ. In European maritime 
law. A document furnished by the builder 
of a vessel, containing a register of her ad- 
measurement, fparticularizing the length, 
breadth, and dimensions of every part of the 
ship. It sometimes also contains the terms 
of agreement between the party for whose ac- 
count the ship is built, and the ship-builder. 
It has been ternied in English the “grand bill 
of ‘sale” in French, “contrat ‘de construction 
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ou de la vente dun vaisseau,” and corre- 
sponds in a great degree with the English, 
French, and American “register,” (q. v.,) being 
an equally essential document to the lawful 
ownership of vessels. Jac. Sea Laws, 12, 13, 
and note. In the Danish law, it is used to de- 
note the contract of bottomry. 


BIENES. Sp. In Spanish law. Goods; prop- 
erty of every description, including real as 
well as personal property ; all things (not be- 
ing persons) which may serve for the uses of 
man. Larkin v. U. S., 14 Fed. Cas. 1154. 


—Bienes comunes. Common property; those 
things which, not being the private property 
of any person, are open to the use of all, such 
as the air, rain, water, the sea and its beaches. 
Lux v. Haggin, 69 Cal. 255, 315, 10 Pac. 707. 


—Bienes gananciales. A species of community 
in property enjoyed by husband and wife, the 
property being divisible equally between them 
on the dissolution of the marriage; does net 
include what they held as their separate 
property at the time of contracting the mar- 
riage. Welder v. Lambert, 91 Tex. 510, 44 
S. W. 281. 


—Bienes publicos. Those things which, as to 
property, pertain to the people or nation, and, 
as to their use, to the individuals of the ter- 
ritory or district, such as rivers, shores, ports, 
and public roads. Lux v. Haggin, 69 Cal. 315, 
10 P. 707. 


BIENNIALLY. This term, in a statute, sig- 
nifies, not duration of time, but a period for 
the happening of an event; once in every two 
years. People v. Tremain, 9 Hun (N. Y.) 576; 
People v. Kilbourn, 68 N. Y. 479. 


BIENS. 
In English Law 


Property of every description, except es- 
tates of freehold and inheritance. Sugd. 
Vend. 495 ; Co. Litt. 1198. 


In French Law 


This term includes all kinds of property, 
real and personal. Biens are divided into 
biens meubles, movable property; and biens 
immeubles, immovable property. The dis- 
tinction between movable and immovable 
property is recognized by the continental jur- 
ists, and gives rise, in the civil as well as in 
the common law, to many important-distinc- 
tions as to rights and remedies. Story, Conf. 
Laws, § 13, note 1. Castle v. Castle (C. C. A.) 
267 F. 521, 523. ' 


BIGA, or BIGATA. A cart or chariot drawn 
with two horses, coupled side to side; but it is 
said to be properly a cart with two wheels, - 
sometimes drawn by one horse; and in the 
ancient records it is used for any cart, wain, 
or wagon. Jacob. f 


BIGAMUS. In the civil law. A man who was 
twice married; one: who -at’ different times 
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and successively has married two wives. 4 
Inst. 88. One who has two wives living. One 
who marries a widow. 

Used in ecclesiastical matters as a reason 
for denying benefit of the clergy. Termes de 
la Ley. 


Bigamus seu trigamus, ete., est qui diversis tem- 
poribus et successivé duas seu tres uxores ha- 
buit. 4 Inst. 88. A bigamus or trigamus, etc., 
_ is one who at different times and successively 
has married two or three wives. 


BIGAMY. The criminal offense of willfully 
and knowingly contracting a second marriage 
(or going through the form of a second mar- 
riage) while the first marriage, to the knowl- 
edge of the offender, is still subsisting and un- 
dissolved. Com. v. McNerny, 10 Phila. (Pa.) 
207; Gise v. Com., 81 Pa. 430; Scoggins v. 
State, 32 Ark. 213; Cannon v. U. 8., 116 U.S. 
55, 6 Sup. Ct. 287, 29 L. Ed. 561; Allen v. 
State, 17 Ga. App. 481, 87 S. E. 681, 682; Peo- 
ple v. Manfredonio, 191 N. Y. S. 748, 117 Misc. 
632, 39 N. Y. Or. R. 41. 

The state of a man who has two wives, or 
of a woman who has two husbands, living 
at the same time. State v. Lindsey, 26 N. M. 
526, 194 P. 877. 

The offense of having a plurality of wives 
at the same time is commonly denominated 
“nolygamy ;” but the name “bigamy” has been 
more frequently given to it in legal proceed- 
ings. 1 Russ. Crimes, 185. 


The use of the word “bigamy” to describe this 
cffense ig well established by long usage, although 
often criticized as a corruption of the true mean- 
ing of the word. Polygamy is suggested as the cor- 
rect term, instead of bigamy, to designate the of- 
fense of having a plurality of wives or husbands 
at the same time, and has been adopted for that 
purpose in the Massachusetts statutes. But as the 
substance of the offense is marrying a second time, 
while having a lawful husband or wife living, with- 
out regard to the number of marriages that may 
have taken place, bigamy seems not an inappro- 
priate term. The objection to its use urged hy 
Blackstone (4 Bl. Comm, 163) seems to be founded 
not so much upon considerations of the etymology 
of the word as upon the propriety of distinguishing 
the ecclesiastical offense termed “bigamy’' in the 
canon law, and which is defined below, from the of- 
fense known as “bigamy” in the modern criminal 
law.. The same distinction is carefully made by 
Lord Coke, (4 Inst- 8.) But, the ecclesiastical of- 
fense being now obsolete, this reason for substitut- 
ing polygamy to denote the crime here defined ceag- 
es to have welght. Abbott. 


In the canon law, the term denoted the of- 
fense committed: by an ecclesiastic who mar- 
ried two wives successively. It might be 
committed either by marrying a second wife 
after the death of a first or by marrying a 
widow. 


BIGOT. An obstinate person, or one that is 
wedded to an opinion, in matters of religion, 
ete. 


BILINGUIS 


BILAGINES. By-laws’ of: towns; muniċipal 
laws. 


BILAN. A term used in Louisiana, derived 
from the French. A book in which bankers, 
merchants, and traders write a statement of 
all they owe and all that is due them; a bal- 
ance-sheet. See Dauphin v. Soulie, 3 Mart. 
(N. 8.) 446. 


BILANCHIS DEFERENDIS. In English law. 
An obsolete writ addressed to a corporation 
for the carrying of weights to such a haven, 
there to weigh the wool anciently licensed 
for transportation. Reg. Orig. 270. 


BILATERAL CONTRACT. A term, used 
originally in the civil law, but now generally 
adopted, denoting a contract in which both 
the contracting parties are bound to fulfill 
obligations reciprocally towards each other; 
as a contract of sale, where one becomes 
bound to deliver the thing sold, and the other 
to pay the price of it. Montpelier Seminary 
v. Smith, 69 Vt. 382, 38 Atl. 66. 

“Every convention properly so called con- 
sists of a promise or mutual promises prof- 
fered and accepted. Where one only of the 
agreeing parties gives a promise, the conven- 
tion is said to be ‘unilateral.’ Wherever mu- 
tual promises are proffered and accepted, 
there are, in strictness, two or more conven- 
tions. But where the performance of either 
of the promises is made to depend on the per- 
formance of the other, the several conven- 
tions are commonly deemed one convention, 
and the convention is then said to be ‘bilater- 
al’” Aust. Jur. § 308. 

A contract executory on both sides, Na- 
tional Surety Co. v. City of Atlanta, 102 S. 
E. 175, 176, 24 Ga. App. 732, and one which 
includes both rights and duties on each side, 
Crane Ice Cream Co. v. Terminal Freezing & 
Heating Co., 128 A. 280,-282, 147 Md. 588, 39 
A. L. R. 1184. f 


BILGED. 
surance. 


In admiralty law and marine in- 
That state or condition of a vessel 


‘in which water is freely admitted through 


holes and breaches made in the planks of the 


‘bottom, occasioned by injuries, whether the 


Ship’s timbers are broken or not. Peele v. 
Insurance Co., 8 Mason, 27, 39, 19 Fed. Cas. 
108. 


BILINE. A word used by Britton in the 
sense of “collateral.” Hn line biline, in the 
collateral line, Britt, e. 119. 


BILINGUIS. Of a double language or 
tongue; that can speak two languages, A 
term applied in the old books to a jury com- 
posed partly of Englishmen and partly of 
foreigners, which, by the English law, an 
alien party to a suit is, in certain cases, en- 
titled to; more commonly called a “jury de 
medietate linguæ.” 3 BL Comm. 360; 4 
Steph. Comm. 422, 
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BILL. A formal declaration, complaint, or 
statement of particular things in writing. 

As a legal term, this word has many mean- 
ings and applications, the more important of 
which are enumerated below. 


i. A formal written statement of complaint 
to a court of justice 


In the ancient practice of the court of 
king’s bench, the usual and orderly method 
of beginning an action was by a bill, or orig- 
inal bill, or plaint. This was a written state- 
ment of the plaintiff’s cause of action, like a 
declaration or complaint, and always alleged 
a trespass as the ground of it, in order to 
give the court jurisdiction. 3 Bl. Comm, 48. 

In Scotch law, every summary application 
in writing, by way of petition to the Court of 
Session, is called a “bill.” Cent. Dict. 


—Bill chamber. In Scotch law. A depart- 
ment of the court of session in which petitions 
for suspension, interdict, etc., are entertained. 
It is equivalent to sittings in chambers in 
the English and American practice. Paters. 
Comp. 


—Bill of privilege. In old English law. A 
method of proceeding against attorneys and 
officers of the court not liable to arrest. 3 Bl 
Comm, 289. 


—Bill of proof. In English practice. The 
name given, in the mayor’s court of London, 
to a species of intervention by a third person 
laying claim to the subject-matter in dispute 
between the parties to a suit. 


2. A species of writ 


A formal written declaration by a court to 
its officers, in the nature of process. 


—Bill of Middiesex. An old form of process 
similar to a capias, issued out of the court 
of king’s bench in personal actions, directed 
to the sheriff of the county of Middlesex, 
(hence the name,) and commanding him to 
take the defendant and have him before the 
king at Westminster on a day named, to 
answer the plaintiff's complaint. State v. 
Mathews, 2 Brev. (S. ©.) 838; Sims v. Alder- 
son, 8 Leigh (Va.) 484. 


3. A formal written petition. 


To a superior court for action to be taken 
in a cause already determined, or a record or 
certified account of the proceedings in such 
action or some portion thereof, accompanying 
such a petition. 


—Bill of advocation. In Scotch practice. A 
bill by which the judgment of an inferior 
court is appealed from, or brought under 
review of a superior. Bell. 


—Bill of certiorari. A bill, the object of which. 


is to remove a suit in equity from some in-. 


ferior court to the court of chancery, or some 
other superior court of equity, on account 
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of some alleged incompetency of the inferior 
court, or some injustice in its proceedings. 
Story, Eq. Pl. (5th Ed.) § 298. 


—Bill of exceptions. A formal statement in 
writing of the objections or exceptions taken 
by a party during the trial of a cause to the 
decisions, rulings, or instructions of the trial 
judge, stating the objection, with the facts 
and circumstances on which it is founded, 
and, in order to attest its accuracy, signed 
and sealed by the judge; the object being to 
put the controverted rulings or decisions upon 
the record for the information of the appel- 
late court. Ex parte Crane, 5 Pet. 193, 8 L. 
Ed. 92; Galvin v, State, 56 Ind. 56; Coxe 
v. Field, 18 N. J. Law, 218; Sackett v. Mc- 
Cord, 23 Ala, 854; Fidelity & Deposit Co. of 
Maryland v. Manatee County, 83 So. 268, 269, 
78 Fla. 470; Buessel v. United States (C. C. 
A.) 258 F. 811, 815. It is designed to preserve 
and make a part of the record proceedings 
not otherwise of record. Yott v. Yott, 100 N. 
E. 902, 903, 257 Ill. 419; Hinton Milling Co. 
v. New River Milling Co., 88 S. E. 1079, 1082, 
78 W. Va. 814. It is only that part of the 
proceedings not embraced in the judgment 
roll. Nave v. Central Life Ins., 238 P. 424, 
113 Okl. 76. When the ends of justice re- 
quire it, the terms “bill of exceptions” and 
“statement of case” are regarded as synony- 
mous. Bell v. Fee Title Co., 231 P. 598, 599, 
68 Cal. App. 487. 


“Bill of exceptions” and “transcripts of evidence,” 
however, are clearly distinguishable, The latter 
may contain no objection or exception, and nothing 
other than the evidence introduced on the trial; 
the former is, strictly speaking, only a record which 
points aut alleged errors committed below in rela- 
tion to evidence as well as other things. Broad- 
way & Newport Bridge Co. vy, Commonwealth, 190 
S. W. 715, 719, 173 Ky. 165. 


4. In equity practice, 


A formal written complaint, in the nature 
of a petition, addressed by a suitor in chan- 
cery to the chancellor or to a court of equity 
or a court having equitable jurisdiction, show- 
ing the names of the parties, stating the facts 
which make up the case and the complain- 
ant’s allegations, averring that the acts dis- 
closed are contrary to equity, and praying for 
process and for specific relief, or for such 
relief as the circumstances demand. U. S. 
v. Ambrose, 108 U. S. 336, 2 Sup. Ct. 682, 27 
L. Hd. 746; Feeney v. Howard, 79 Cal. 525, 
21 Pac. 984, 4 L. R. A. 826, 12 Am. St. Rep. 
162; Sharon y. Sharon, 67 Cal. 185, 7 Pac. 
456. 

Bills are said to be original, not original, or 
in the nature of original bills. They are orig- 
inal when the circumstances constituting the 
case are not already before the court, and re- 
lief. is demanded, or the Dill is filed for a 
subsidiary purpose. 


—Bill for a new trial. A bill inequity in 
which the specific relief asked is an injunc- 
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- tion against the execution of a judgment ren- 
dered at law, and œ new trial in the action, 
on account of some fact which would render 
it inequitable to enforce the judgment, but 
which was not available to the party on the 
trial at law, or which he was prevented from 
presenting by fraud or accident, without con- 
current fraud or negligence on his own part. 


—Bill for foreciosure. One which is filed by a 
mortgagee against the mortgagor, for the pur- 
pose of having the estate sold, thereby to ob- 
tain the sum mortgaged on the premises, with 
interest and costs. 1 Madd. Ch. Pr. 528. 


—Bill in nature of a bill of review. A bill in 
equity, to obtain a re-examination and re- 
versal of a decree, filed by one who was not 
a party to the original suit, nor bound by 
the decree. 


—Bill in nature of a bill of revivor. Where, 
on the abatement of a suit, there is such a 
transmission of the interest of the incapaci- 
tated party that the title to it, as well as the 
person entitled, may be the subject of litiga- 
tion in a court of chancery, the suit cannot be 
continued by a mere bill of revivor, but. an 
original bill upon which the title may be 
litigated must be filed. This is called a “bill 
in the nature of a bill of revivor.’ It is 
founded on privity of estate or title by the 
act of the party. And the nature and opera- 
tion of the whole act by which the privity is 
created is open to controversy. Story, Eq. 
Pl. §§ 378-380; 2 Amer. & Eng. Enc. Law, 
271. 


—Bill in nature of a supplemental bill. A bill 
filed when new parties, with new interests, 
arising from events happening since the suit 
wad commenced, are brought before the 
court; wherein it differs from a supple 
mental bill, which is properly applicable to 
those cases only where the same parties or 
the same interests remain before the court. 
Story, Eq. Pl. (5th Ed.) § 345 et seq. 

~—Bill in nature of interpleader. See Bill of 
Interpleader. 


-Bill of conformity. One filed by an executor 
or administrator, who finds the affairs of the 
deceased so much involyed that he cannot 
safely administer the estate except under the 
direction of a court of chancery. This bill is 
filed against the creditors, generally, for the 
purpose of having all their claims adjusted, 
and procuring a final decree settling the or- 
der of payment of the assets. 1 Story, Eq. 
Jur, § 440. ` 


—Bill of discovery. A bill in equity filed to 
obtain a discovery of facts resting in the 
knowledge of the defendant, or of deeds or 
writings, or other. things in his custody or 
power. Story, Eq. Pl. (5th Ed.) § 311; Wright 
v. Superior Court, 139 Cal. 469, 73 Pac. 145; 
Everson v. Assur. Co. (C. C.) 68 F. 258; State 
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v: Savings Co., 28 Or: 410, 43 P; 162; Camp- 
bell v. Knight, 92 Fla. 246, 109 So. 577, 579. 


—Bill of information. Where a suit is institut- 
ed on behalf of the crown or government, or 
of those of whom it has the custody by virtue 
of its prerogative, or whose rights are under 
its particular protection, the matter of com- 
plaint is offered to the court by way of in- 
formation by the attorney or solicitor general, 
instead of by petition. Where a suit im- 
mediately concerns the crown or government 
alone, the proceeding is purely by way of in- 


- formation, but, where it does not do so im- 


mediately, a relator is appointed, who is an- 
swerable for costs, etc., and, if he is interested 
in the matter in connection with the crown 
or government, the proceeding is by informa- 
tion and bill. Informations differ from bills 
in little more than name and form, and the 
same rules are substantially applicable to 
both. See Story, Eq. Pl. 5; 1 Daniell, Ch. Pr. 
2, 8, 288; 3 Bl. Comm. 261. 


—Bill of interpleader. The name of a bill in 
equity to obtain a settlement of a question 
of right to money or other property adversely 
claimed, in which the party filing the bill has 
no interest, although it may be in his hands, 
by compelling such adverse claimants to liti- 
gate the right or title between themselves, 
and relieve him from liability or litigation. 
Van Winkle v. Owen, 54 N. J. Eq. 258, 84 A. 
400; Wakeman v. Kingsland, 46 N. J. Eq. 
113, 18 A. 680; Gibson v. Goldthwaite, 7 Ala. 
281, 42 Am. Dec. 592; Lowry v. Downing Mfg. 
Co., 74 So. 525, 526, 73 Fla. 585; Republic 
Casualty Co. v. Fischmann, 134 A. 179, 180, 
99 N. J. Eq. 758. 


The only distinction between a “bill of interplead- 
er” and a bill in the nature of interpleader is that 
in the latter the plaintiff may claim an interest, 
while in the former he cannot. Winemiller v. Stew- 
art, 257 P. 288, 289, 125 Okl. 230. 


—Bill of peace. One which is filed when a 
person has a right which may be controverted 
by various persons, at different, times, and by 
different actions. Chicago Auditorium Ass'n 
v. Cramer (D. C.) 8 F.(2d) 998, 1004; Smith 
v. Cretors, 164 N. W. 338, 340, 181 Iowa 189; 
Ritchie v. Dorland, 6 Cal. 83; Murphy v. 
Wilmington, 6 Houst. (Del.) 108, 22 Am, St. 
Rep. 845; Eldridge v. Hill, 2 Johns. Ch. (N. 
Y.) 281; Randolph v. Kinney, 3 Rand, (Va.) 
395. 


—Bill of review. One which is brought to 
have a decree of the court reviewed, correct- 
ed, or reversed. Dodge v. Northrop, 48 N. W. 
505, 85 Mich. 243. It is in the nature of a 
writ of error. Rubin v. Midlinsky, 158 N. 
E. 395, 327 Ill. 89. . 


The object of a “bill of review” and of a bill in 
nature of a bill of review in the old chancery prac- 
tice was to procure a reversal, modification, or ex- 
planation of a decree in a former suit. Barz v. Saw- 
yer, 141 N. W. 319, 321, 159 Iowa, 481. 

A “bill of review,” or a bill in the nature of a 
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bill of review, are of three classes; those for er- 
ror appearing’ on the face of the record, those for 
newly discovered evidence, and those for fraud im- 
peaching the original transaction. Moore v. Shook, 
114 N. E. 592, 593, 276 Ill. 47. Such bills are peculiar 
te courts of equity at common law. Satterwhite v. 
State, 231 S. W. 886, 887, 149 Ark. 147. 


-—Bill of revivor. One which is brought to 
continue a suit which has abated before its 
final consummation, as, for example, by 
death, or marriage of a female plaintiff. 
Clarke v. Mathewson, 12 Pet. 164,.9 L. Ed. 
1041; Brooks v. Laurent, 98 Fed. 647, 39 
C. C. A. 201. 


—Bill of revivor and supplement. One which is 
a compound of a supplemental bill and bill of 
revivor, and not only continues the suit, which 
has abated by the death of the plaintiff, or the 
like, but supplies any defects in the original 
bill arising from subsequent events, so as to 
entitle the party to relief on the whole merits 
of his case. Mitf. Eq. Pl. 32, 74; Westcott 
v. Cady, 5 Johns. Ch. (N. Y.) 342, 9 Am. Dec. 
306; Bowie v. Minter, 2 Ala. 411. 


—Bill quia timet. A bill invoking the aid of 
equity “because he fears,” that is, because 
the complainant apprehends an injury to his 
property rights or interests, from the fault 
or neglect of another. Such bills are enter- 
tained to guard against possible or prospec- 
tive. injuries, and to preserve the means by 
which existing rights may be protected from 
future or contingent violations; differing 
from injunctions, in that the latter correct 
past and present or imminent and certain in- 
juries. Bisp. Eq. § 568; 2 Story, Eq. Jur. 
§ 826; Bailey v. Southwick, 6 Lans. (N. Y.) 
364; Bryant v. Peters, 3 Ala. 169; Randolph 
v. Kinney, 3 Rand. (Va.) 3898; Chicago 
Auditorium Ass’n v. Cramer (D. ©.) 8 F.(2d) 
$98, 1005. 


Bill to carry a decree into execution. One 
which is filed when, from the neglect of par- 
ties or some other cause, it may become im- 
possible to carry a decree into execution 
without the further decree of the court 
Hind, Ch. Pr. 68; Story, Eq. Pl. § 42, 


—Bill to perpetuate testimony. A bill in equity 
filed in order to procure the testimony of wit- 
nesses to be taken as to some matter not at 
the time before the courts, but which is like- 
ly at some future time to be in litigation. 
Story, Eq. Pl. (5th Ed.) § 300 et seq. 


—Bill to quiet possession and title. Also 
called a bill to remove a cloud on title (q. v.), 
and though sometimes classed with bills quia 
timet or for the cancellation of void instru- 
ments, they may be resorted to in other cases 
when the complainant’s title is clear and 
there is a cloud to be removed; Mellen v. Iron 
Works, 131 U. S. 352, 9 Sup, Ct. 781, 33 L. 
Ed. 178; Emig v. Frank :P. Miller Corpora- 
tion, 214 N. W. 144, 145, 238 Mich: 695; 
Johnston. v. Kramer. Bros, & Co. (D. C.) 203 
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F. 733, 742; Alberts v. Steiner, 211 N. W. 
46, 48, 287 Mich. 143; Maguire v. City of Ma- 
comb, 127 N. E. 682, 686, 293 Ill, 441, 


—Bill to suspend a decree. One brought to 
avoid or suspend a decree under special cir- 
cumstances. 


—Bill to take testimony de bene esse. One 
which is brought to take the testimony of 
witnesses to a fact material to the prosecu- 
tion of a suit at law which is actually com- 
menced, where there is good cause to fear 
that the testimony may otherwise be lost be- 
fore the time ef trial. 2 Story, Eq. Jur. § 
1813, n. 


—Class bill. A taxpayer's bill to enjoin a 
borough from borrowing money for street im- 
provements is essentially a “class bill,” and 
can be filed only by the common consent of 
all the taxpayers of the borough. Schlanger 
v. Borough of West Berwick, 104 A. 764, 261 
Pa. 605. 


—Cross-bill, One which is brought by a de- 
fendant in a suit against a plaintiff in or 
against other defendants in the same suit, or 
against both, touching the matters in ques- 
tion in the original bill. Story, Eq. Pl. § 389; 
Mitf. Eq. Pl. 80. A eross-bil is a bill brought 
by a defendant against a plaintiff, or other 
parties in a former bill depending, touching 
the matter in question in that bill. It is 
usually brought either to obtain a necessary 
discovery of facts in aid of the defense to the 
original bill, or to obtain full relief to all par- 
ties in reference to the matters of the original 


bill. It is to be treated as a mere auxiliary 
suit. Shields v. Barrow, 17 How. 144, 15 L. 
Ed. 158; Kidder v. Barr, 35 N. H. 251; 


Blythe v. Hinckley (C. C.) 84 Fed. 234. A 
cross-bill is a species of pleading, used for 
the purpose of obtaining a discovery neces- 
sary to the defense, or to obtain some relief 
founded on the collateral claims of the par- 
ty defendant to the original suit. Tison v. 
Tison, 14 Ga. 167. Also, if a bill of exchange 
or promissory note be given in consideration 
of another bill or notice, it is called a “cross” 
or “counter” bill or note. See, generally, 


-Lovett v. Lovett, 93 Fla. 611, 112 So. 768, TTT; 


Lovell v. Latham & Co. (D. C.) 211 F. 374, 
378; Atlanta Northern Ry. Co. v. Harris, 93 
S. BE. 210, 212, 147 Ga. 214; Smith v. Weeks, 
147 N. E. 676, 678, 252 Mass. 244; McDowell 
v. Hunt Contracting Co., 181 S. W. 680, 681, 
133 Tenn. 437; Magruder v. Hattiesburg 
Trust & Banking Co., 67 So. 485, 488, 108 
Miss. 857; Brundage v. Knox, 117 N. E. 123, 
132, 279 Ill. 450; Landon v. Public Utilities. 
Commission of Kansas (D. C.) 234 F. 152, 167. 


—Supplemental bill. A bill to bring before 
the court matters arising after the filing of 
the original bill or not then known to com- 
plainant. Puget Sound. Power & Light. Co. v. 
City of Seattle (C. C. A.) 5 F.(2d) 393, mod 
(D. ©.) 300. F. 441, 443." See Bill in nature 
of.a supplemental bill. a 
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5. In legistation and constitutional law 


The word méans a draft of an act of the 
legislature before it becomes a law; a pro- 
posed or projected law. A draft of an act 
presented to the legislature, but not enacted. 
Hubbard v. Lowe (D. C) 226 F. 135, 187. 
The word “bil” may mean the bill as it 
is first introduced in one of the houses of the 
legislature, or it may refer to it at any time 
in any of its stages until finally passed. Peo- 
ple v. Brady, 105 N. E. 1, 4, 262 Ill, 578. An 
act is the appropriate term for it, after it 
has been acted on by, and passed by, the leg- 
islature. Herbring v. Brown, 180 P. 328, 330, 
92 Or. 176; Southwark Bank v. Comm., 26 
Pa. 450; Sedgwick County Com’rs v. Bailey, 
13 Kan. 608; May v. Rice, 91 Ind. 549; State 
v. Hegeman, 2 Pennewill (Del.) 147, 44 A. 621, 
Also a special act passed by a legislative 
body in the exercise of a guasi judicial power. 
Thus, bills of attainder, bills of pains and 
penalties, are spoken of. 


—Bill of attainder. See Attainder. 


—Bill of indemnity. In English law. An act 
of parliament, passed every session until 
1869, but discontinued in and after that year, 
as having been rendered unnecessary by the 
passing of the promissory oaths act, 1868, for 
the relief of those who have unwittingly or 
unavoidably neglected to take the necessary 
oaths, etc., required for the purpose of quali- 
fying them to hold their respective offices. 
Wharton, 


—Bill of pains and penalties. A special act of 
the legislature which inflicts a punishment, 
less than death, upon persons supposed to be 
guilty of treason or felony, without any con- 
viction in the ordinary course of judicial pro- 
ceedings. It differs from a bill of attainder 
in this: that the punishment inflicted by the 
latter is death. 


—Private bill. One dealing only with a matter 
of private personal or local interest. Lowell, 
Gov. of Eng. 266, All legislative bills which 
have for their object some particular or 
_ private interest are so termed, as distin- 
guished from such as are for the benefit of 
the whole community, which are thence 
termed ‘public bills.” See People v. Chautau- 
qua County, 48 N. X. 17. 


—Private hill-office. See Private. 


—Private member’s bill. One of a public na- 
ture introduced by a private member ;—dis- 
tinguished from a private bill, which is one 
dealing only with a matter of private per- 
sonal or local interest. Lowell, Gov, of Eng. 
266. 


6. A solemn and formal legislative declaration 
of popular rights and liberties 


Promulgated on certain extraordinary oc- 
casions, as the famous Bill of Rights in 
English history. 
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—BIN of rights. A formal and emphatic leg- 
islative assertion and declaration of popular 
rights and liberties usually promulgated upon 
a change of government; particularly the 
statute 1 W. & M. St. 2, e. 2. Also the sum- 
mary of the rights and liberties of the people, 
or of the principles of constitutional law 
deemed essential and fundamental,. contained 
in many of the American state constitutions. 
Eason v. State, 11 Ark. 491; Atchison St. 
R. Co. v. Missouri Pac, R. Co., 31 Kan. 661, 
3 Pac. 284; Orr v. Quimby, 54 N. H. 613. 


7. In the law of contracts: 


` An obligation; a deed, whereby the obligor 
acknowledges himself to owe to the obligee a 
certain sum of money or some other thing. 


-It may be indented or poll, and with or with- 


out a penalty. 


—Bill obligatory. A bond absolute for the pay- 
ment of money. It is called also a “single 
bill,” and differs from a promissory note only 
in having a seal. See Bill penal. Bank v. 
Greiner, 2 Berg. & R. (Pa.) 115. 


—Bill of debt. An ancient term including 
promissory notes and bonds for the payment 
of money. Com. Dig. “Merchant,” F. 2. 


~—Bill penal. A written obligation by which a 

debtor acknowledges himself indebted in a 
certain sum, and binds himself for the pay- 
ment thereof, in a larger sum, called a “pen- 
alty.” Bonds with conditions have super- 
seded such bills in modern practice. They 
are sometimes called bills obligatory, and 
are properly so called; but every bill ob- 
ligatory is not a bill penal. Comyns, Dig. 
Obligations, D; Cro. Car. 515. See 2 Ventr. . 
106, 198. ` 


—Bill single. A written promise to pay to a 
person or persons named a stated sum at a 
stated time, without any condition. When 
under seal, as is usually the case, it is some- 
times called a “bill obligatory,” (q. v.). It dif- 
fers from a “bill penal,” (q. v.,) in that it ex- 
presses no penalty. 


A “bill single’ under seal of the obligor was tech- 
nically distinct from a promissory note, although 
identical in form, so that a declaration on one was 
not supported by proof of the other; but this law 
of variance has been abrogated by Code 1907, § 4963, 
declaring that the validity and negotiable charac- 
ter of an instrument are not affected by the fact 
that it bears a seal. Long v. Gwin, 80 Sa. 440, 441, 
202 Ala, 358, 


8. In commercial law 


A written statement of the terms of a con- 
tract, or specification of the items of a 
transaction or of a demand; also a general 
name for any item of indebtedness, whether 
receivable or payable. 

Accounts for goods sold, services rendered, 
or work done. Newman v. San Antonio Trac- 
tion Co. (Tex. Civ. App.) 155 S. W. 688, 690. 
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As used in a lease providing that all “bills” of 
whatever nature should be chargeable against les- 
see, taxes were not necessarily included in term 
“bills” which would more appropriately include as- 
sessments for street and sidewalk improvements. 
McClure Realty & Investment Co. v. Eubanks, 129 
5. E., 669, 34 Ga. App. 391. 


As a verb, as generally and customarily 
used in commercial transactions, “bill’ is 
synonymous with “charge” or “invoice.” 
George M. Jones Co. v. Canadian Nat. R. Co. 
(D. C.) 14 F.(2d) 852, 855. 


—Bill-book. In mercantile law. A book in 
which an account of bills of exchange and 
promissory notes, whether payable or receiv- 
able, is stated. 


—Bill-head. A printed form on which mer- 
chants and traders make out. their bills and 
render accounts to their customers. 


—Bill of lading. In common law. The writ- 
ten evidence of a contract for the carriage 
and delivery of goods sent by sea for a certain 
freight. Mason v. Lickbarrow, 1 H. Bl. 359. 
A written memorandum, given by the person 
in command of a merchant vessel, acknowl- 
edging the receipt on board the ship of certain 
specified goods, in good order or “apparent 
good order,’ which he undertakes, in consid- 
eration of the payment of freight, to deliver 
in like good order (dangers of the sea ex- 
cepted) at a designated place to the consignee 
therein named or to his assigns. Devato v. 
Barrels (D, C.) 20 Fed. 510; Gage v. Jaqueth, 
1 Lans. (N. Y.) 210; The Delaware, 14 Wall. 
586, 600, 20 L. Ed. 779. The term is often 
applied to a similar receipt and undertaking 
given by a carrier of goods by land. A bill 
of lading is an instrument in writing, signed 
by a carrier or his agent, describing the 
freight so as to identify it, stating the name 
of the consignor, the terms of the contract 
for carriage, and agreeing or directing that 
the freight be delivered to the order or as- 
signs of a specified person at a specified place. 
See Civil Code Cal. § 2126a; Aman v. Dover 
& Southbound R. Co., 102 S. E. 392, 393, 179 
N. GC. 310; Hines v. Scott, 248 S. W. 663, 
664, 112 Tex, 506; Swift v. Davis, 193 N. Y. 8. 
848, 849, 118 Misc. 205; L. L. Cohen & Co. v. 
Davis, 142 N. E. 75, 77, 247 Mass. 259; Omaha 
Elevator Co. v. Chicago, B. & Q. R. Co., 178 
N. W. 211, 213, 104 Neb. 566; Bank of Taiwan 
v. Union Nat. Bank of Philadelphia (C. C. A.) 
1 F.2d) 65, 67; Wichita Falls Motor Co. v. 
Kerr S. 8. Co., 107 So. 777, 778, 160 La. 992; 
Rudin v. King-Richardson Co., 143 N. E. 198, 
201. 311 IN. 513. 

A clean bill of lading is one which con- 
tains nothing in the margin qualifying the 
words in the bill of lading itself. 61 Law 
T. 380; Creery v. Holly, 14 Wend. (N. Y.) 
26; Sayward v. Stevens, 3 Gray (Mass,) 97; 
The Governor Carey, 2-Hask. 487, Fed. Cas. 
‘No. 5,645a; The Sarnia (©. ©. A.) 278 F. 459, 
certiorari denied Sarnia S. S.: Co. v. De Vas- 
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concellos, 258 U. S. 625, 42 S. Ct. 382, 66 L. 
Ed. 797. 

An order bill of lading is one in which it 
is stated that goods are consigned to order of 
any person named therein, Atlantic Coast 
Line R. Co. v. Roe, 91 Fla. 762, 109 So. 205, 
207. See, also, F. L. Shaw Co. v. Coleman 
(Tex. Civ. App.) 236 8. W. 178, 180. 

A, straight bill of lading is one in which it 
is stated that goods are consigned to 4 speci- 
fied person. Atlantic Coast Line R. Co. v. 
Roe, 91 Fla. 762, 109 So. 205, 207. 

A through bill of lading is one by which a 
railroad contracts to transport over its own 
line for a certain distance carloads of mer- 
chandise or stock, there to deliver the same 
to its connecting lines to be transported to 
the place of destination at a fixed rate per 
earload for the whole distance. Gulf, C. & 
8. F. R. Co. v. Vaughn, 4 Willson, Ct. App. 
Tex, § 182, 16 S. W. 775. 


—Bill of parcels. A statement sent to the 
buyer of goods, along with the goods, ex- 
hibiting in detail the items composing the 
parcel and their several prices, to enable him 
to detect any mistake or omission; an in- 
voice. 


—Bill of sale. In‘contracts. A written agree- 
ment, formerly limited to one under seal, by 
which one person assigns or transfers his 
right to or interest in goods and personal 
chattels to another. Hull v. Ray, 80 Cal. 
App. 284, 251 P. 810, 812; Manufacturers’ 
Finance Co. v. Boyd, 122 S. E. 496, 497, 128 
8. 0. 339; Shemwell v. People, 161 P. 157, 
160, 62 Colo. 146. A “bill of sale” of per- 
sonal property intended as security for a 
debt has been held not to be a mortgage, Cog- 
gan v. Ward, 102 N. E. 386, 338, 215 Mass. 
13 (under recording statute). But see Perdue 
v. Griffin, 122 S, E. 718, 32 Ga. App. 100. 
An instrument by which, in particular, the 
property in ships and vessels is conveyed. 
Putnam v. McDonald, 72 Vt. 4, 47 A. 159; 
Young v. Stone, 61 App. Div. 364, 70 N. Y. 8. 
558. See Grand bill of sale, infra. 


—Bill payable. In a merchant’s accounts, all 
bills which he has accepted, and promissory 
notes which he has made, are called “bills 
payable,” and are entered in a ledger ac- 
count under that name, and recorded in a 
book bearing the same title. See West Vir- 
ginia Pulp & Paper Co, v. Karnes, 120 S. E. 
321, 322, 137 Va. 714. 


—Bill receivable. In a merchant’s accounts, 
all notes, drafts, checks, ete., payable to him, 
or of which he is to receive the proceeds at a 
future date, are called “bills receivable,” and 
are entered in a ledger-account under. that 
name, and also noted in a. book bearing the 
same title. State v. Robinson, 57 Md. 501. 


—Bill rendered.. A bill of items rendered’ by 
a creditor to his debtor; an “account ren- 
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dered,” as distinguished from “an account 
stated.” Hill v. Hatch, 11 Me. 455. 


—Grand biil of sale. In English law. The 
name of an instrument used for the transfer 
of a ship while she is at sea. An expression 
which is understood to refer to the instru- 
ment whereby a ship was originally trans- 
ferred from the builder to the owner, or first 
purchaser. 3 Kent, Comm. 133. 


9. In the law of negotiable instruments 


A. promissory obligation for the payment of 
money. 


Standing alone or without qualifying 
words, the term is understood to mean a 
bank note, United States treasury note, or 
other piece of paper circulating as money. 
Green v. State, 28 Tex. App. 493, 13 S. W. 
785; Keith v. Jones, 9 Johns. (N. Y.) 121; 
Jones v. Fales, 4 Mass. 252, 


—Bill of credit. In constitutional law. A bill 
or promissory note issued by the government 
of a state or nation, upon its faith and credit, 
designed to circulate in the community as 
money, and redeemable at a future day. Bris- 
coa v. Bank of Kentucky, 11 Pet. 271, 9 L. 
Ed. 709; Craig v. Missouri, 4 Pet. 431, 7 L. 
Ed. 908; Hale v. Huston, 44 Ala. 138, 4 Am. 
Rep. 124. In mercantile law. A license or 
authority given in writing from one person 
to another, very common among merchants, 
bankers, and those who travel, empowering 
a person to receive or take up money of their 
correspondents abroad. 


—Bill of exchange. A written order from A. 
to B., directing B. to pay to C. a certain sum 
of money therein named. Byles, Bills, i. An 
open (that is, unsealed) letter addressed by 
one person to another directing him, in effect, 
to pay, absolutely and at all events, a certain 
sum of money therein named, to a third per- 
son, or to any other to whom that third per- 
son may order it to be paid, or it may be pay- 
able to bearer or to the drawer himself. 1 
Daniel, Neg. Inst. 27. 


An unconditional ‘order in writing addressed by 
one person to another, signed by the person giving 
it, requiring the person to whom it is addressed to 
pay on demand or a fixed or determinable future 
time a sum certain in money to order or to bearer, 
Clayton Town-Site Co. v. Clayton Drug Co., 147 P. 
460, 20 N. M. 185; Smythe v. Sanders, 101 So. 425, 
436, 186 Misc. 382; Code Ga. 1926, § 4294 (126). Some- 
times called a "trade acceptance.” Jones v. Revere 
Preserving Co., 142 N. E. 70, 71, 247 Mass. 225, 


—Domestic bill of exchange. A Dill of ex- 
change drawn on a person residing in the 
same state with the drawer; or dated at a 
place in the state, and drawn on a person liy- 
ing within the state. It is the residence of 
the drawer and drawee which must deter- 
mine whether a bill is domestic or foreign. 
Ragsdale v, Franklin, 25 Miss. 143. See, also, 
Inland bill of exchange, infra. 
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=—Forelgn bill of exchange. A bill of exchange 
drawn in one state or country, upon a foreign 
state or country. A bill of exchange drawn 
in one country upon another country not 
governed by the same homogeneous laws, or 
not governed throughout by the same munici- 
pal laws. A bill of exchange drawn in one 
of the United States upon a person residing 
in another state is a foreign bill. See Story, 
Bills, § 22; 3 Kent, Comm. $4, note; Buck- 
ner v. Finley, 2 Pet. 586, 7 L. Ed. 528; Dun- 
can v. Course, 1 Mill, Const. (S. C.) 100; 
Phenix Bank v. Hussey, 12 Pick. (Mass.) 
484, 


—Iniand bill of exchange. One of which the 
drawer and drawee are residents of the same 
state or country. Miller v. American Gold 
Mining Co., 8 Alaska, 1. See Domestic bill 
of exchange, supra.’ 


10. in maritime flaw 


The term is applied to contracts of vari- 
ous sorts, but chiefly to bills of lading (see 
supra) and to bills of adventure (see infra). 


—Bill of adventure. A written certificate by 
a merchant or the master or owner of a 
ship, to the effect that the property and risk 
in goods shipped on the vessel in his own 
name belong to another person, to whom he 
is accountable for the proceeds alone. 


—Bill of gross adventure. In French maritime 
law. Any written instrument which contains. 
a contract of bottomry, respondentia, or any 
other kind of maritime loan. There is no 
corresponding English term, Hal, Marit. 
Loans, 182, n. . 


—Bill of health. An official certificate, given 
by the authorities of a port from which a ves- 
sel clears, to the master of the ship, showing 
the state of the port, as respects the public 
health, at the time of sailing, and exhibited 
to the authorities of the port which the yes- 
sel next makes, in token that she does not 
bring disease. If the bill alleges that no con- 
tagious or infectious disease existed, it is 
called a “clean” bill; if it admits that one 
was suspected or anticipated, or that one 
actually prevailed, it is called a “touched” 
or a “foul” bill. 


li. in revenue law and procedure 


The term is given to various documents. 
filed in or issuing from a custom house, prin- 
cipally of the sorts described below. 


—Bill of entry. An account of the goods en- 
tered at the custom-house, both incoming and 
outgoing. It must state the name of the 
merchant exporting or importing, the quan- 
tity and species of merchandise, and whither 
transported, and whence. 


—Bill of sight. When an importer of goods. 
is ignorant of their exact quantity or quality, 
so that he cannot make a perfect entry of 
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them, he may give to the customs officer a 
written description of them, according to the 
best of his information and belief, This is 
called a “bill of sight.” 


—Bill of store. In English law. A kind of 
license granted at the custom-house to 
merchants, to carry such stores and provi- 
sions aS are necessary for their voyage, cus- 
tom free. Jacob. 


— Bill of sufferance. In English law, A license 
granted at the custom-house to a merchant, 
to suffer him to trade from one English port 
to another, without paying custom. Cowell. 


12. In criminal law 


A bill of indictment, see infra. 


—Bill of appeal. An ancient, but now abol- 
ished, method of criminal prosecution. See 
Battel. 


—Bill of indictment. A formal written docu- 
ment accusing a person or persons named 
of having committed a felony or misdemean- 
or, lawfully laid before a grand jury for their 
action upon it. If the grand jury decide that 
a trial ought to be had, they indorse on it “a 
true bill;” if otherwise, “not a true bill” or 
“not found.” State v. Ray, Rice (S. C.) 4, 33 
Am. Dec. 90. See Presentment. 


13. In common-law practice 


An itemized statement or specification of 
particular details, especially items of cost or 
charge, 


—Bill of costs. A certified, itemized state- 
ment of the amount of costs in an action or 
suit. Doe v. Thompson, 22 N. H. 219, By the 
English usage, this term is applied to the 
statement of the charges and disbursements 
of an attorney or solicitor incurred in the 
conduct of his client’s business, and which 
might be taxed upon application, even though 
not incurred in any suit. Thus, conveyancing 
costs might be taxed. Wharton. 


—Bill of particulars. In practice. A written 
statement or specification of the particulars 
of the demand for which an action at law 
is brought, or of a defendant’s set-off against 
such demand, (including dates, sums, and 
items in detail,) furnished by one of the par- 
ties to the other, either voluntarily or in 
compliance with a judge’s order for that 
purpose, 1 Tidd, Pr. 596-600; 2 Archb. Pr. 
221; Ferguson v. Ashbell, 58 Tex. 250; Bald- 
win v. Gregg, 18 Mete. (Mass.) 255. It is. de- 
signed to aid the defendant in interposing the 
proper answer and in preparing for trial, by 
giving him detailed information regarding 
the cause of action stated in the complaint. 
Wetmore v. Goodwin Film & Camera Co. (D. 
C.) 226 F. 352, 353; Forbes v. Benson (R. I.) 
103 A, 228; Cuthbert v. Rodger, 222 N. Y. 
$. 109, 110, 129 Misc. 584. -It is. neither. a 
pleading nor proof of the facts therein. con- 


222 


tained, Nilson v. Ebey Land Co., 155 P. 1036, 
90 Wash. 295, and is not for the purpose 
of discovering evidence, nor to find what 
plaintiff knows, but what he claims, Inter- 
mountain Ass’n of Credit Men v. Milwaukee 
Mechanics’ Ins. Co., 44 Idaho 491, 258 P. 362, 
363. A bill of particulars is not designed 
to uphold an insufficient indictment, but to 
give accused fair notice of what he is called 
on to defend. Clary v. Commonwealth, 173 
S. W. 171, 173, 168 Ky. 48. 


14. 


A draft of a patent for a charter, commis- 
sion, dignity, office, or appointment. 

Such a bill is drawn up in the attorney 
general’s patent bill office, is submitted by 
a secretary of state for the King’s signature, 
when it is called the “King’s bill,” and is 
then countersigned by the secretary of state 
and sealed by the privy seal, and then the 
patent is prepared and sealed. Sweet. 


In English law 


BILL OF MORTALITY. A written statement 
or account of the number of deaths which 
have occurred in a certain district within a 
given time. 


BILLA. L. Lat. A bill; an original bill. 


BILLA GASSETUR, or QUOD BILLA CAS- 
SETUR. (That the bill be quashed.) In prac- 
tice. The form of the judgment rendered for 
a defendant on a plea in abatement, where 
the proceeding is by bill; that is, where the 
suit is commenced by capias, and not by orig- 
inal writ. 2 Archb, Pr. K. B. 4. 


BILLA EXCAMBII. A bill of exchange. 
BILLA EXONERATIONIS. A bill of lading. 


BILLA VERA. (A true bill.) In old practice. 
The indorsement anciently made on a bill of | 
indictment by a grand jury, when they found 
it sufficiently sustained by evidence. 4 BI. 
Comm, 306. 


BILLBOARD. An erection annexed to the 
land in the nature of a fence for the purpose 
of posting advertising bills and posters. Ran- 
dall v. Atlanta Advertising Service, 125 S, Et 
462, 463, 159 Ga. 217; Cochrane v. McDer- 
mott Advertising Agency, 60 Se. 421, 422, 6 
Ala. App. 121. Billboards come within the 
purview of a deed forbidding use of lot for 
business purposes, Starck v. Foley, 272 S. 
W. 890, 209 Ky. 332, 41 A. L. R. 756. 


BILLET. A soldier’s quarters in a civilian’s 
house; or the ticket which authorizes him 
to occupy them. 

In French law. A bill or promissory note. 
Billet à ordre, a bill payable to order. Billet 
ĝ vue, a bill payable at sight. Billet de com- 
plaisance, an accommodation. bill. Billet de 
change, an engagement to give, at a future 
time, a bill of exchange, which the party is 
not.at the time prepared te give. Story, Bills, 
g 2, n. ot oa SE etehi 


BILLETA. In old.English law. A bill or pe- 
tition exhibited in parliament. Cowell. 


BILLIARD TABLES. This term includes 
“pool tables” as used in statutes, since “pool 
tables” are billiard tables with pockets. 
Town of Eros v. Powell, 137 La. 342, 68 So. 
632, 635;, Village of Atwood v. Otter, 296 IIl, 
70, 129 N. E. 573, 578. 


BI-METALLIC. Pertaining to, or consisting 
of, two metals used as money at a fixed rela- 
tive value. 


BI-METALLISM. The legalized use of two 
metals in the currency of a country at a fixed 
relative value. 


BIND. To obligate; to bring or place under 


definite duties or legal obligations, particular- 
ly by a bond or covenant; to affect one in a 
constraining or compulsory manner with a 
contract or a judgment. So long as a con- 
tract, an adjudication, or a legal relation re- 
mains in force and virtue, and continues to 
impose duties or obligations, it ig said to be 
“binding.” A man is bound by his contract 
or promise, by a judgment or decree against 
him, by his bond or covenant, by an estop- 
pel, etc. Stone v. Bradbury, 14 Me. 193; 
Holmes y. Tutton, 5 El. & Bl. 80; Bank v. 
Ireland, 127 N. C. 238, 37 S. B. 223; Douglas 
v. Hennessy, 15 R. I. 272,10 A, 583. In a deed 
describing the lands conveyed as “binding the 
lands” of another, the term quoted was equiv- 
alent to the call for another tract. . Bach- 
elor v. Norris, 166 N. C. 506, 82 S. E. 839, 840. 


BIND OUT. To place one under a legal ob- 
ligation to serve another; as to bind out an 
apprentice. 


BINDER. The memorandum of an agree- 
ment for insurance, intended to give tem- 
porary protection pending investigation of the 
risk and issuance of a formal policy, Lea v. 
Atlantic Fire Ins. Co., 168 N. C. 478, 84 S. B. 
813, 815; Brown v. North River Ins. Co. of 
New York, 144 La. 504, 80 So. 674, 678. A 
verbal contract of insurance in. presenti, of 
which the insurance agent makes a memoran- 
dum, temporary in its nature, Norwich Un- 
ion Fire Ins. Society v. Dalton (Tex. Civ. 
App.) 175 S. W. 459, 460; thus constituting 
a short method of issuing a temporary poli- 
cy to continue until execution of the formal 
one, Sherri v. National Surety Co., 153 N. E. 
70, 71, 243 N. Y. 266. 

A “binder” as used in marine insurance is 
an application for insurance made on behalf 
of the proposed insured and approved by the 
insurer or his agent.’ Muller v. Globe & Rut- 
gers Fire Ins. Co. of City of New York (©. C. 
A.) 246 F. 159, 760. 


BINDING OVER. The act by which a court 
or magistrate requires a person to enter into 
a recognizance or furnish bail to appear for 
trial, to keep the peace, to attend as a wit- 
ness, ete. 


“20. BISHOP 


BINDING: RECEIPT OR SLIP. A “binding 
receipt” or “binding slip” is a limited accept- 
ance of an application for insurance given 
by an.authorized agent pending the ascer- 
tainment of the company’s willingness to as- 
sume the burden of the proposed risk, the ef- 
fect of which is to protect the applicant until 
the company acts ‘upon the application, .and, 
if it declines to accept the burden, the binding 
effect of the slip ceases eo instante. Hallauer 
v. Fire Ass’n of Philadelphia, 88 W, Va. 401, 
98 8. B. 441, 443; Lea v. Atlantic Fire Ins. 
Co., 168 N. C. 478, 84 S. B. 818, 815.. See Bind- 
er. 


BINOCULAR VISION. The vision of the two 
eyes acting together, used in determining 
depth, width, distance, and comparative plac- 
ing of different objects; distinguished from 
“field vision,” meaning the general vision used 
in catching in sight, and following and locat- 
ing objects. Turpin v. St. Regis Paper Co., 
199 App. Div. 64, 192 N. Y. 5. 85, 87; Gigleo 
v. Dorfman & Kimiaysky, 106 Conn. 401, 138 
A. 448, 450, 


BIPARTITE. Consisting of, or divisible in- 
to, two parts. A term in conveyancing de- 
scriptive of an instrument in two parts, and 
executed by both parties. 


BIRRETUM, BIRRETUS. A cap or coif used 
formerly in England by judges and serjeants 
at law. Spelman, 


BIRTH. The act of being born or wholly 
brought into separate existence, Wallace v. 
State, 10 Tex. App. 270. 

BIS. Lat. Twice. 


Bis dat qui clto dat. 
promptly. 


‘He pays twice who pays 


Bis idem exigi bona fides non patitur; et in sat- 
Isfactionibus non permittitur amplius fieri quam 
semel factum est. Good faith does not suffer 
the same thing to be demanded twice; and in 
making satisfaction [for a debt or demand] 
it is not allowed to be done more than once. 
9 Coke, 53. 


BISAILE (also BESAILE,: BESAYEL, BES- 
AIEL, BESAYLE). The father of one’s 
grandfather or grandmother, 


BISANTIUM, BESANTINE, BEZANT. An 
ancient coin, first issued at Constantinople; 
it was of two sorts,—gold, equivalent to a 
ducat, valued at 9s. 6d.; and silver, computed 
at 2s. They were both current in England. 
Wharton. 


BI-SCOT. In old English law. A fiue im- 
posed for not repairing banks, ditches, and 
causeways. : 


BISHOP. In English law. An ecclesiastical 
dignitary, being the chief of the clergy within 
his diocese, subject to the archbishop of the 
province in which his diocese is situated. 


BISHOP'S COURT 


Most of the bishops are also members of the 
House of Lords. 


BISHOP’S COURT. In English law. An ec- 
clesiastical court, held in the cathedral of 
each diocese, the judge whereof is the bish- 
op’s chancellor, who judges by the civil canon 
law; and, if the diocese be jarge, he has his 
commissaries in remote parts, who hold con- 
sistory courts, for matters limited to them 
by their commission. 


BISHOPRIC. In ecclesiastical law. The dio- 
cese of a bishop, or the circuit in which he 
has jurisdiction; the office of a bishop. 1 
Bl. Comm, 377-382. . 


BISSEXTILE. The day which is added every 
fourth year to the month of February, in or- 
to make the year agree with the course of the 
sun. 

Leap year, consisting of 366 days, and hap- 
pening every fourth year, by the addition of 
a day in the month of February, which in that 
year consists of twenty-nine days. 

By statute 21 Hen. TII., the 28th and 29th 
of February count together as one day. This 
statute is in force in some of the United 
States. Porter v. Holloway, 43 Ind. 35; Har- 
ker v. Addis, 4 Pa. 515. 


BITCH. A female dog, wolf or fox. An op- 
probrious name for a woman. State v, Har- 
well, 129 N. C. 550, 40 S. E. 48. It has been 
held, however, that when applied to a woman, 
it does not, in its common acceptation, im- 
port whoredom in any of its forms, and therc- 
fore is not slanderous, Schurick v. Kollman, 
50 Ind. 336; and that it does not amount to 
a charge of a crime or want of chastity, 
Sturdivant v. Duke, 155 Ky. 100, 159 S. W. 
621, 48 L. R. A. (N. S.) 615. 


BITULITHIC. Designating a kind of pav- 
ing the main body of which cousists of broken 
stone cemented together with bitumen or as- 
phalt. Washburn v. Board of Com’rs of 
Shawnee’ County, 103 Kan. 169, 172 P. 997, 
998. Bituminous macadam means bitulithic 
pavement. Washburn v. Board of Com’rs of 
Shawnee County, 108 Kan. 169, 172 P. 997, 
998. See Bitumen. 


BITUMEN. Mineral pitch; black, tarry sub- 
‘stance used in cements, in construction of 
pavements, etc., and by extension, the term 
includes any one of natural hydrocarbons, 
including hard, solid, brittle varieties called 
asphalt, semi-solid maltha and mineral tars, 
oily petroleums, and light volatile naphthas, 
Western Willite Co. v. Trinidad Asphalt Mfg. 
©o. (C. 0. A) 16 F.(2d) 446, 448. 


BITUMINOUS COAL. ` Bituminous coal is 
much less hard than anthracite; it is dusty 
and dirty and is commonly termed “soft coal.” 
Bituminous coal burns with more or less 
smoke while anthracite coal burns with prac: 
tically no-smoke.:: As the fuel ratio of bitumi- 
nous:coal rises the coal’ is more soft; as the 
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fuel ratio of anthracite coal rises the coal 
is more hard. Commonwealth v. Hudson Coal 
Co., 287 Pa. 64, 134 A. 418, 414. See Anthra- 
cite coal. 


BITUMINOUS MACADAM. Bitulithie pave- 
ment. Washburn v. Board of Com’rs of 
Shawnee County, 103 Kan. 169, 172 P. 997, 
998. See Bitulithic. 


BLACK ACRE and WHITE ACRE.’ Ficti- 
tious names used by the old writers to distin- 
guish one parcel of land from another, to 
avoid ambiguity, as well as the inconven- 
ience of a fuller description. 


BLACK ACT. The statute 9 Geo. I, c. 22, 
so called because it was occasioned by the 
outrages committed by persons with. their 
faces blacked or otherwise disguiséd, who 
appeared in Epping Forest, near Waltham, 
in Essex, and destroyed the deer there, and 
committed other offenses, Repealed by 7 & 
8 Geo, IV. ¢ 27. 


BLACK ACTS. Old Scotch statutes passed in 
the reigns of the Stuarts and down to the 
year 1586 or 1587, so called because printed in 
black letter. Bell. 


BLACK BOOK OF HEREFORD.. In English 
law. An old record frequently referred to by 
Cowell and other early writers. 


BLACK BOOK OF THE ADMIRALTY. A 
book of the highest authority in admiralty 
matters, generally supposed to have been com- 
piled during the reign of Edward III. with 
additions of a later date. It contains the 
laws of Oleron, a view of crimes and offenses 
cognizable in the admiralty, and many other 
matters. See De Lovio v. Boit, 2 Gall. 404, 
Fed. Cas. No. 3,776. 


BLACK BOOK OF THE EXCHEQUER. The 
name of an ancient book kept in the English 
exchequer, containing a collection of treaties, 
conyentions, charters, etc. 


BLACK CAP. The head-dress worn by the 
judge in pronouncing the sentence of death. 
It is part, of the judicial full dress, and is 
worn by the judges on occasions of especial 
state. Wharton. 


BLACK CODE. A name given collectively to 
the body of laws, statutes, and rules in force 
in various southern states prior to 1865, which 
regulated the institution of slavery, and par- 
ticularly those forbidding their reception at 
public inns and on public conveyances. Civil 
Rights Cases, 108 U. S. 3, 3 Sup. Ct. 18, 27 L. 
Ed. 835. 


BLACK GAME. In English law. Heath fowl, 
in contradistinction to red game, as grouse. 


BLACK MARIA. A closed wagon or van in 
which prisoners are carried to and from the 
jail, or between the court and the jail « 
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BLACK MAT CABARETTA. A cross be- 
tween a goatskin and a skin of some other 
animal. J. H. Stockamore Leather Co. v. 
Duane Shoe Co., 195 App. Div. 947, 187 N. Y. 
S. 258, 


BLACK PERSON. “Black person,” occurring 
in Constitution and laws, must be taken in 
its generic sense as contradistinguished from 
white. Rice v. Gong Lum, 139 Miss. 760, 104 
So. 105, 109. ` 


BLACK RENTS. In old English law. Rents 
reserved in work, grain, provisions, or baser 
money than silver, in contradistinction to 
those which were reserved in white money or 
silver,, which were termed “white rents,” 
(reditus aldi,) or blanch farms. Tomlins; 
Whishaw. See Blackmail. 


BLACK-ROD, GENTLEMAN USHER OF. 
In England, the title of a chief officer of the 
king, deriving his name from the Black Rod 
of office, on the top of which reposes a golden 
lion, which he carries. During the session of 
Parliament he attends on the peers, summons 
the Commons to the House of Lords; and to 
his custody all peers impeached for any crime 
or contempt are first committed. 


BLACK WARD. A subvassal, who held ward 
of the king’s vassal. 


BLACKLEG. A person who gets his living by 
frequenting race-courses and places where 
games of chance are played, getting the best 
odds, and giving the least he can, but not nec- 
essarily cheating. That is not indictable ei- 
ther by statute or at common law. Barnett 
v. Allen, 3 Hurl. & N. 379. 

In a later case it has been thought that 
“blackleg” ordinarily means a swindler, but 
does not mean a “scab” or strike breaker, and 
that its use may be libelous per se. United 
Mine Workers of America v. Cromer, 159 Ky. 
605, 167 S. W. 891, 892, 


BLACKLIST. A list of persons marked out 
for special avoidance, antagonism, or enmity 
on the part of those who prepare the list or 
those among whom it is intended to circulate; 
as where a trades-union “blacklists” workmen 
who refuse to conform to its rules, or where 
a list of insolvent or untrustworthy persons 
is published by a commercial agency or mer- 
cantile association. Quoted and relied on in 
Dick v. Northern Pac, Ry. Co., 86 Wash. 211, 
150 P. 8, 12, Ann, Cas. 1917A, 638, holding 
that this word is a generic term having no 
such well-defined meaning in law as to make 
its use in a pleading a definite ‘charge of any 
specific misconduct against a person so charg- 
ed. And see Cleary v. Great Northern Ry. 
Co., 147 Minn. 403, 180 N. W. 545, 546; Mas- 
ters v. Lee, 39 Neb. 574, 58 N. W. 222; Matti- 
son v., Railway Co., 2 Ohio N. P. 279. 


BLACKMAIL. In one of its original mean- 

ings, this term denoted a tribute paid by Eng- 

lish dwellers along the Scottish border to in- 
Bu.Law Dict.(3p Ep,)—15 


: mail,” 


. BLANK 


fluential chieftains of Scotland, as a condi- - 
tion of securing immunity from raids of ma- 
rauders and border thieves. 

Also, rents payable in cattle, grain, work, 
and the like. Such rents were called “black- 
(reditus nigri) in distinction from 
white rents, (blanche firmes,) which were 
rents paid in silver. See Black rents. 

The extortion of money by threats or over- 
tures towards criminal prosecution or the de- 
struction of a man’s reputation or social 
standing. 


In common parlance, the term is equivalent to, 
and synonymous with, “extortion,’—the exaction 
of money, either for the performance of a duty, the 
prevention of an injury, or the exercise of an in- 
fiuence, It supposes the service to be unlawful, 
and the payment involuntary. Not infrequently it 
is extorted by threats, or by operating upon the 
feara or the credulity, or by promises to conceal, 
or offers to expose, the weaknesses, the follies, or 
the crimes of the victim. Edsall v. Brooks, § Rob. 
(N. Y.) 284, 17 Abb. Prac. 221; Life Ass’n v. Boo- 
gher, 3 Mo. App. 173; Hess v. Sparks, 44 Kan. 465, 
24 P. 979, 21 Am. St. Rep. 300; People v. Thompson, 
#7 N. Y. 313; Utterback v. State, 153 Ind. 545, 55 
N. E. 420; Mitchell v. Sharon (C. C.) 51 F. 424; In 
re Mills, 104 Wash. 278, 176 P. 556, 562. “Blackmail” 
has a broader meaning than the New York statu- 
tory crime of blackmail, and denotes extortion in 
any mode by means of intimidation, as the extortion 
of money by threats of accusation or exposure, or 
of unfavorable criticism in the press. Guenther v. 
Ridgway Co., 156 N, Y. S. 534, 535, 170 App. Div. 725. 


BLACKSMITH SHOP. A place to which the 
people of a community resort for the purpose 
of having machinery and tools repaired and 
iron work done. State v. Shumaker, 103 Kan. 
741, 175 P. 978, 979. 


BLADA. In old English law. Growing crops 
of grain of any kind. Spelman. All manner 
of annual grain. Cowell. Harvested grain. 
Bract. 217b; Reg. Orig. 940, 95. 


BLADARIUS. In old English law. A corn- 
monger; meal-man or corn-chandler; a blad- 
ier, or engrosser of corn or grain. Blount. 


BLANC SEIGN. In Louisiana, a paper sign- 

ed at the bottom by him who intends to bind 

himself, give acquittance, or compromise, at 

the discretion of the person whom he intrusts 

with such blanc seign, giving him power to fill 

it with what he may think proper, according - 
to agreement. Musson v. U. S. Bank, 6 Mart. 

O. S. (La.) 718. 


BLANCH HOLDING. An ancient tenure of 
the law of Scotland, the duty payable being 
trifling, as a penny or a pepper-corn, ete., if 
required ; similar to free and common socage. 


BLANCHE FIRME. White rent; a rent re- 
served, payable in silver, 


BLANCUS. In old law and practice. White; 
plain; smooth; blank. : 


BLANK. A space left unfilled in a written 
document, in which one or more words or 
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marks are to be inserted to complete the 
sense, Angle v. Insurance Co., 92 U. S. 337, 23 
L. Ed. 556. 

Also a skeleton or printed form for any 
legal document, in which the necessary and 
invariable words are printed in their proper 
order, with blank spaces left for the insertion 
of such’ names, dates, figures, additional 
clauses, etc., as may be necessary to adapt 
the instrument to the particular case and to 
the design of the party using it. 


BLANK ACCEPTANCE. An acceptance of a 
bill of exchange written on the paper before 
the bill is made, and delivered by the accep- 
tor. 


BLANK BAR. Also called the “common bar.” 
The name of a plea in bar which in an action 
of trespass is put in to oblige the plaintiff 
to assign the certain place where the trespass 
was committed. It was most in practice in 
the common bench. See Cro, Jac. 594, 


BLANK BONDS. Scotch securities, in which 
the creditor’s name was left blank, and which 
passed by mere delivery, the bearer being at 
liberty to put in his name and sue for pay- 
ment. Declared void by Act 1696, c. 25. 


BLANK INDORSEMENT. The indorsement 
of a bill of exchange or promissory note, by 
merely writing the name of the indorser, with- 
out mentioning any person to whom the bill 
or note is to be paid; called “blank,” because 
a blank or space is left over it for the inser- 
tion of the name of the indorsee, or of any 
subsequent holder. Otherwise called an in- 
dorsement ‘in blank.” 3 Kent, Comm, 89; 
Story, Prom. Notes, § 138. 


BLANKET. In tariff acts: A heavy cover 
for a bed or a horse, with a thick, soft nap 
on both sides. Riley & Co. v. U. S., 8 Ct. Cust. 
App. 116, 118. 


BLANKET POLICY. In the law of fire in- 
surance. A policy which contemplates that 
the risk is shifting, fluctuating, or varying, 
and is applied to a class of property, rather 
than to any particular article or thing. 1 
Wood, Ins. § 40. See Insurance Co. v. Bal- 
timore Warehouse Co., 93 U. S. 541, 23 L. Ed. 
868 ; Insurance Co. v. Landau, 62 N. J. Eq. 73, 
-49 A. 738. 


BLANKS. A kind of white money, (value 8d.,) 
coined by Henry V. in those parts of France 
which were then subject to England; forbid- 
den to be current in that realm by 2 Hen. VI. 
c. 9 Wharton. ` 


BLASARIUS. An incendiary. 
BLASPHEMY. 


In English Law 


Blasphemy is the offense of speaking mat- 
ter relating to God, Jesus Christ, the Bible, 
or the Book of Common Prayer, intended to 
wound the feelings of mankind or to excite 
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contempt and hatred against the church by 
law established, or to promote immorality. 
Sweet. ` 

In American Law 


Any oral or written reproach maliciously 
cast upon God, His name, attributes, or re- 
ligion. Com. v. Kneeland, 20 Pick. (Mass.) 
213; Young v. State, 10 Lea (Tenn) 165; 
Com. v. Spratt, 14 Phila. (Pa.) 365; People v. 
Ruggles, 8 Johns. (N. Y.)-290, 5 Am. Dec. 335; 
Updegraph v. Com., 11 Serg. & R. (Pa.) 406. 

In general, blasphemy may be described as 
consisting in speaking evil of the Deity with 
an impious purpose tq derogate from the di- 
vine majesty, and to alienate the minds of 
others from the love and reverence of God. 
It is purposely using words concerning God 
calculated and designed to impair and destroy 
the reverence, respect, and confidence due to 
Him as the intelligent creator, governor, and 
judge of the world. It embraces the idea of 
detraction, when used towards the Supreme 
Being, as “calumny” usually carries the same 
idéa when applied to an individual. It is a 
willful and malicious attempt to lessen men’s 
reverence of God by denying His existence, or 
His attributes as an intelligent creator, gov- 
ernor, and judge of men, and to prevent their 
having confidence in Him as such. Com. Vv. 
Kneeland, 20 Pick. (Mass.) 211, 212. 

The offense of blasphemy under Rev. St. 
c. 126, § 30 (Rev. St. 1930, ch. 135, § 34), may 
be committed either by using profanely in- 
solent and reproachful language against God, 
or by contumeliously reproaching Him, His 
creation, government, final judgment of the 
world, Jesus Christ, the Holy Ghost, or the 
Holy Scriptures as contained in the canonical 
books of the Old and New Testament, or by 
exposing any of these enumerated Beings or 
Scriptures to contempt and ridicule. State 
v. Mockus, 120 Me. 84, 113 A. 89, 42, 14 A. L. 
R. 871. . 

The use of this word is, in modern law ex- 
clusively confined to sacred subjects; but 
blasphemia and blasphemare were anciently 
used to signify the reviling by one person of 
another. Nov. 77, c. 1, § 1; Spelman. 


BLASTING. A mode of rending rock and 
other solid substances by means of explosives. 


BLEES. In old English law. Grain; particu- 
larly corn. 


BLENCH, BLENCH HOLDING. See Blanch 
Holding. 


BLENDED FUND. In England, where a tes- 
tator directs his real and personal estate to 
be sold, and disposes of the proceeds as form- 
ing one aggregate, this is called a “blended 
fund.” 


BLIND. The condition of one who is depriy- 
ed of the faculty of seeing. 


A voter is not “blind” within the meaning of Ky. 
St. $ 1475, authorizing clerk to mark ballot for blind 
person, if he has left his spectacles at home, but a 
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person so devold of sight that he cannot see pene 
cil mark made by clerk is “blind.” Smith v. Jones, 
299 S. W. 170, 171, 221 Ky. 546. One who by accident 
lost all vision except enough to enable him to rec- 
ognize a form without distinguishing its outlines 
is “blind” within the Workmen’s Compensation Act, 
Industrial Commission of Colorado v. Johnson, 174 
P, 422, 423, 64 Colo. 461. For other cases, see Total. 


BLIND CAR. On railroads, one on which 
there is neither steps nor platform at the ends. 
Helm v. Hines, 109 Kan. 48, 196 P, 428. 


BLIND CORNER. One where the building 
extends to the property line. Mobile Light & 
R. Co. v. Gadik, 211 Ala. 582, 100 So. 837, 838. 


BLIND NAILING. “Blind nailing,” in a con- 
tract relating to the interior finish of a house, 
means driving the nails in with a nail set, and 
concealing them with putty and paint. Ster- 
ling Engineering and Construction Co. v. Berg, 
161 Wis. 280, 152 N. W. 851, 852. 


BLIND TIGER. A place where intoxicants 
are sold on the sly, and contrary to the law. 
Town of Ruston v. Fountain, 118 La. 53, 42 
So. 644; City of Shreveport v. Maroun, 184 
La. 490, 64 So. 388, 389. Defined by statute in 
Louisiana as any place in those subdivisions 
of the state, where prohibition obtains, in 
which liquor is kept for sale, exchange, or 
habitual giving away in connection with any 
business conducted at such place. City of 
Shreveport v. Knowles, 136 La. 770, 67 So. 
824, 825. A “tippling-house.” Calhoun v. 
Bell, 136 La. 149, 66 So. 761, 762, Ann. Cas. 
1916D, 1165. 


It is no defense to a proceeding brought under 
Georgia statutes to abate and enjoin a “blind tiger” 
as a nuisance, that the sale of spirituous, malt, or 
intoxicating liquor was in open violation of law. 
Thompson v. H. H. Simmons & Co., 78 S, E. 419, 139 
Ga, 845. 


BLIND WAGON. A “blind wagon,” such as 
one used for moving furniture and the like, is 
one without the name or address of the own- 
er of it thereon. Mike Berniger Moving Co. 
v. O’Brien (Mo. App.) 240 S. W. 481, 483. 


BLINKS. In old English law. Boughs bro- 
ken down from trees and thrown in a way 
where deer are likely to pass. Jacob. 


BLOCK. A square or portion of a city or 
town inclosed by streets, whether partially 
or wholly occupied by buildings or contain- 
ing only vacant lots. Ottawa v. Barney, 10 
Kan. 270; Fraser v. Ott, 95 Cal. 661, 30 Pac. 
793; State v. Deffes, 44 La. Ann. 164, 10 So. 
597; Todd v. Railroad Co., 78 Ill. 530; Harri- 
son V. People, 195 Ill. 466, 63 N. E. 191; City of 
Mobile v. Chapman, 202 Ala. 194, 79 So. 566, 
571; Commerce Trust Co. v. Blakeley, 274 Mo. 
52, 202 S. W. 402, 404. The platted portion 
of a city surrounded by streets. Cravens v. 
Putnam, 101 Kan. 161, 165 P. 801, 802. The 
term need not, however, be limited to blocks 
platted as such, but may mean an area bound- 
ed on all sides by streets or avenues. St. 
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Louis-San Francisco R. Co. v. City of Tulsa, 
Ol. (C. C. A.) 15 F.(2d) 960, 963; Commerce 
Trust Co. v. Keck, 283 Mo, 209, 223 S. W. 1057, 
1061 (irregular parallelograms), Yet two 
blocks each, bounded by a street, do not nec- 
essarily, when thrown together by the vaca- 
tion of a street, constitute a single block to be 
included as such within an assessment dis- 
trict. Missouri, K. & T. Ry. Co. v. City of 
Tulsa, 45 Okl. 382, 145 P. 398, 401. 

“Block” is often synonymous with “square.” 
Weeks v. Hetland, 52 N. D. 351, 202 N. W. 
807, 812, 818. As a measure of length, 
“block” denotes the length of one side of 
such a square. Skolnick v. Orth, 84 Mise, 71, 
145 N. ¥. S. 961, 962. Sometimes it means 
both sides of a street measured from one in- 
tersecting street to the next. Chamberlain v. 
Roberts, 81 Colo, 23, 253 P. 27. And on occa- 
sion it may be construed not to extend be- 
tween two streets that completely cross the 
street in question, but to stop at a street run- 
ning into it though not across it. Wise v. 
City of Chicago, 183 IIl. App. 215, 216. 

Under a statute providing that territory 
sought to be excluded from a new county must 
be in one block, the word “block” implies the 
thought of solidity or compactness, and the 
territory sought to be excluded must be in 
some regular and compact form. State v. 
Moulton, 57 Mont. 414, 189 P. 59, 61. 


BLOCK-HOLER. One who follows up the 
miner to blast or throw down large rocks left 
in the process of mining in a “stope.” Mesich 
v. Tamarack Mining Co., 184 Mich. 363, 151 
N. W. 564, 566. 


BLOCK OF SURVEYS. In Pennsylvania 
land law. Any considerable body of contigu- 
ous tracts surveyed in the name of the same 
warrantee, without regard to the manner in 
which they were originally located; a body of 
contiguous tracts located by exterior lines, 
but not separated from each other by interior 
lines. Morrison v. Seaman, 183 Pa. 74, 38 A. 
710; Ferguson v. Bloom, 144 Pa. 549, 23 A. 49. 


BLOCK TO BLOCK RULE. The “block to 
block rule” for assessing the benefits for the 
opening of a new street is, the assessment 
against the lots in each block of the cost of 
acquiring the lands in that block. In re St. 
Raymona Ave. in City of New York, 162 N. 
Y. S. 185, 188, 175 App. Div. 518. 


BLOCKADE. In international law. A ma- 
rine investment or beleaguering of a town or 
harbor. A sort of circumvallation round a 
place by which all foreign connection and 
correspondence is, as far as human power can 
effect it, to be cut off. 1 C. Rob. Adm. 151. 
It Ís not necessary, however, that the place 
should be invested by land, as well as by 
sea, in order to constitute a legal blockade; 
and, if a place be blockaded by sea only, it is 
no violation of belligerent rights for the neu- 
tral to carry on commerce with it by inland 
communications, 1 Kent, Comm, 147, 


BLOCKADE 


The actual investment of a port or place by a ħos- 
tile force fully competent, under ordinary circum- 
stances, to cut off all communication therewith, so 
arranged or disposed as to be able to apply its force 
to every point of practicable access or approach to 
the port or place so invested. The Olinde Rodrigues 
(D. C.) 91 Fed. 274; Id., 174 U. S. 510, 19 Sup. Ct, 
851, 43 L. Ed. 1065; U. S. v. Tho William Arthur, 
28 Fed. Cas. 624; The Peterhoff, 5 Wall. 50, 18 L. Ed. 
564; Grinnan v, Edwards, 21 W. Va. 347, 


It is called a “blockade de facto” when the 
usual notice of the blockade has not been giv- 
en to the neutral powers by the government 
causing the investment, in consequence of 
which the blockading squadron has to warn 
off all approaching vessels. 


Pacific Blockade 


A means of coercion short of war, usually 
adopted by the joint action of several nations. 
An instance of it occurred when Great Bri- 
tain and Germany united to prevent the slave 
traffic and stop the importation of arms on 
the east coast of Africa. Snow, Int. Law 79. 
In 1827 Greece was blockaded by France, 
Russia, and Great Britain; in 1850 the Greek 
ports were blockaded by Great Britain, and 
again in 1855 by the combined fleets of the 
five Great Powers. In 1887 the Institute of 
International Law unanimously declared in 
favor of the legality of pacific blockade, sub- 
ject to certain conditions. See 21 L. Mag. & 
Rey. 285; 2 Oppen. §§ 40-49. 


Paper Blockade 


The state of a line of coast proclaimed to 
be under blockade in time of war, when the 
naval force on watch is not sufficient to re- 
pel a real attempt to enter. 


Public Blockade 


A blockade which is not only established in 
fact, but is notified, by the government di- 
recting it, to other governments; as distin- 
guished from a simple blockade, which may be 
established by a naval officer acting upon his 
own discretion or under direction of supe- 
riors, without governmental notification. The 
Circassian, 2 Wall. 150, 17 L. Ed. 796. 


Simple Blockade 


One established by a naval commander act- 
ing on his own discretion and responsibility, 
or under the direction of a superior officer, 
but without governmental orders or notifica- 
tion. The Circassian, 2 Wall. 150, 17 L. Ed. 
796. 


BLOCKHEAD. A term importing want of 
natural cleverness, and slowness and obstin- 
acy of mind. The business of keeping a res- 
taurant is not such that the restaurant keeper 
is presumptively damaged in his business rep- 
utation by having this term applied to him. 
Block v. Gehring: Pub. Co., 180 N. Y. S. 194, 
195, f 


BLOOD. Kindred; consanguinity ; family re- 
lationship; relation by descent from a com- 
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mon ‘ancestor. One person is “of the blood” 
of another when they are related by lineal 
descent or collateral kinship. Quoted with 
approval in Howe y. Howe, 94 Kan. 67, 145 P. 
873, 874. And see Allen v. Peddler, 119 Kan. 
773, 241 P. 696, 697; Miller v. Speer, 38 N. J. 
Eq. 572; Delaplaine v. Jones, 8 N. J. Law, 
346; Leigh v. Leigh, 15 Ves. 108; Cummings 
v. Cummings, 146 Mass. 501, 16 N. E. 401; 
Swasey v. Jaques, 144 Mass. 135, 10 N. E. 
758, 59 Am. Rep. 65. A person may be said 
to be “of the blood” of another who has any, 
however small a portion, of the blood derived 
from a common ancestor, Miller v. Grimes, 262 
Pa. 226, 105 A. 92, thus including half blood 
as well as whole biood, Gardner's Estate v. 
Gardner, 42 Utah, 40, 129 P. 360, 361. All 
persons are of the blood of an ancestor who 
may, in the absence of other and nearer heirs, 
take hy descent from that ancestor. Cornell 
v. Child, 170 App. Div. 240, 156 N. Y. S. 449, 
452. 
Half-Blood 

A term denoting the degree of relationship 
which exists between those who have the 
same father or the same mother, but not both 
parents in common. 


Mixed Blood 


A person is “of mixed blood’ who is de- 
scended from ancestors of different races or 
nationalties; but particularly, in the United 
States, the term denotes a person one of 
whose parents (or more remote ancestors) was 
a negro. See Hopkins v, Bowers, 111 N. ©. 
175, 16 S. E. 1; U. 8. v. First Nat. Bank of 
Detroit, Minn., 234 U. S. 245, 34 S. Ct. 846, 
848, 58 L. Ed. 1298, 


Whole Blood 


Kinship by descent. from the same father 
and mother; as distinguished from half blood, 
which is the relationship of those who have 
one parent in common, but not both. 


BLOOD FEUD. Avenging the slaughter of 
kin on the person who slaughtered him, or on 
his belongings. Whether the Teutonic or the 
Anglo-Saxon law had a legal right of blood 
feud has been disputed, but in Alfred’s day it 
was unlawful to begin a feud until an attempt 
had heen made to exact the price of the life 
(weregild, q. v.). 


BLOOD MONEY. A weregild, or pecuniary 
mulct paid by a slayer to the relatives of his 
victim. Also used, in a popular sense, as de- 
scriptive of money paid by way of reward for 
the apprehension and conviction of a person 
charged with a capital crime. 


BLOOD STAINS, TESTS FOR. 
itin Test. 


BLOODHOUNDS. Dogs remarkable for their 
sense of smell and ability to follow a scent or 
track a human being. It has been held that 
to permit evidence that a hound has tracked 
an alleged criminal, it must be shown that it 
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had been trained in that work; Pedigo v. 
Com., 103 Ky. 41, 44 S. W. 143, 42 L. R. A. 
432, 82 Am. St. Rep. 566. 


BLOODWIT. An amercement for bloodshed. 
Cowell. . 

The privilege of taking such amercements, 
Skene. 

A privilege or exemption from paying a fine 
or amercement assessed for bloodshed. 
Cowell. 


BLOODY HAND. In forest law. The hav- 
ing the hands or other parts bloody, which, 
in a person caught trespassing in the forest 
against venison, was one of the four kinds of 
circumstantial evidence of his having killed 
deer, although he was not found in the act of 
chasing or hunting. Manwood. 


BLOWING WATER. “Blowing water” by a 
ship is throwing water in the hold back and 
forth and forcing it through crevices in the 
ceiling and coming in contact with the cargo. 
The Charles Rohde (D. C.) 8 F.(2d) 506. 


BLUDGEON. Part of a boy’s baseball bat, 
the upper end of which had been broken off, 
has been held to be a bludgeon within a stat- 
ute relating to the carrying of any concealed 
instrument. People v. McPherson, 115 N. E. 
515, 516, 220 N. Y. 123. Contra as to an 
iron bar, twenty inches long and three-eighths 
to one-half inch in diameter. People v. Visari- 
ties, 222 N. Y. S. 401, 408, 220 App. Div. 657. 


BLUE. As applied to a cow, generally denot- 
ing either a modified shade of biack, or black 
with white intermingled, or dark gray, dove, 
or slate color, which, in contrast with some 
decided color or with white, suggests and 
somewhat resembles blue. Graham v, State, 
84 S. E. 981, 983, 16 Ga. App. 221. 


BLUE LAWS. A supposititious code of severe 
laws for the regulation of religious and per- 
sonal conduct in the colonies of Connecticut 
and New Haven; hence any rigid Sunday 
laws or religious regulations. The assertion 
by some writers of the existence of the blue 
laws has no other basis than the adoption, by 
the first authorities of the New Haven colony, 
of the Scriptures as their code of law and gov- 
ernment, and their strict application of 
. Mosaic principles. Century Dict. 


BLUE NOTES. Notes accepted by a life in- 
surance company for the amount of premiums 
on the policy, which provide for the continu- 
ance of the policy in force until the due date 
of the notes. Robnett v. Cotton States Life 
Ins. Co., 230 S. W. 257, 258, 148 Ark. 199. 


BLUE SKY LAW. A popular name for acts 
providing for the regulation and supervision 
of investment companies, for the protection of 
the community from investing in fraudulent 
companies. A law intended to stop the sale 
of.stock in fly by night concerns, visionary oil 
wells, distant gold mines, and other like 
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fraudulent exploitations. Brock v. Hines, 
223 P. 654, 656, 97 Okl. 147; Dinsmore vV. 
National Hardwood Co., 208 N. W. 701, 234 
Mich, 436. 


BLUFF. A high, steep bank, as by a river, 
the sea, a ravine, or a plain, or a bank or 
headland with a broad, steep face. Colum- 
bia City Land Co. v. Ruhl, 141 P. 208, 210, 
T70 Or. 246, 


BOARD. A committee of persons organized 
under authority of law in order to exercise 
certain authorities, have oversight or control 
of certain matters, or discharge certain fune- 
tions of a magisterial, representative, or fidu- 
ciary character, Thus, “board of aldermen,” 
“board of health,” “beard of directors,” 
“board of works.” i 

Alsa lodging, food, entertainment, furnish- 
ed to 4 guest at an inn or boarding house, 

When used with reference to prisoners, as 
a basis for the sheriffs fee, board muy be 
equivalent to “necessary food.” Pacific Coal 
Co. v. Silver Bow County, 256 P. 386, 79 
Mont. 323. 

“Board,” as a verb, means to receive food 
for a reasonable compensation, either with or 
without lodging. ln re Doubleday, 159 N. Y. 
S. 947, H9, 173 App. Div. 739; Wofford v. 
Hooper, 259 S. W. 549, 149 Tenn. 250; State 
v. Drummond, 160 S. W. 1082, 1083, 128 Tenn. 
271; Castleberry v. Tyler Commercial Col- 
lege (Tex.Civ.App.) 217 $. W. 1112 (business 
college students required to “board” in ap- 
proved homes must take lodging as well as 
food). 

To “board” a train may mean simply to 
“enter” it. St. Louis, I. M. & S. Ry. Co. v. 
Williams, 175 S. W. 411, 412, 117 Ark. 329. 


BOARD MEASURE. This term, in a contract 
of sale of lumber for a specified price per 
thousand feet, literally implies a measure- 
ment of lumber having the dimensions of 
length, width, and thickness, according to the 
number of cubic inches; but it may be sub- 
ject to explanation according to the particu- 
lar circumstances. Paepcke-Leicht Lumber 
Co. v. Talley, 106 Ark. 400, 153 S. W. 833, 836. 


BOARD OF ALDERMEN. The governing 
body of a municipal corporation. State v. 
Waterman, 111 A. 623, 624, 95 Conn. 414; 
Oliver v. Jersey City, 63 N. J. Law, 96, 42 
Atl, 782, See Aldermen. 


BOARD OF AUDIT. A tribunal provided by 
statute in some states, to adjust and settle 
the accounts of municipal corporations, 
Osterhoudt v. Rigney, 98 N. Y. 222, 


BOARD OF CIVIL AUTHORITY. In Ver- 
mont, in the case of a city this term includes 
the mayor and aldermen and justices resid- 
ing therein; in the case of a town, the select- 
men and town clerk and the justices residing 
therein; in the case of a village, the trustees 
or bailiffs and the justices residing therein. 
Vt. St. 1894, 19, 59 (G. L. 70). 


BOARD OF DIRECTORS 


BOARD OF DIRECTORS. The governing 
body of a private corporation, generally se- 
lected from among the stockholders and con- 
stituting in effect a committee of their num- 
per or board of trustees for their interests. 


BOARD OF EQUALIZATION. See Equaliza- 
tion. 


BOARD OF FIRE UNDERWRITERS. As 
these exist in many cities, they are unincor- 
porated voluntary associations composed ex- 
clusively of persons engaged in the business 
of fire insurance, having for their object con- 
solidation and co-operation in matters affect- 
ing the business, such as the writing of uni- 
form policies and the maintenance of uniform 
rates. Childs v. Insurance Co., 66 Minn. 393, 
69 N. W. 141, 35 L. R. A. 99. 


BOARD OF HEALTH. A board or commis- 
sion created by the sovereign authority or by 
municipalities, invested with certain powers 
and charged with certain duties in relation to 
the preservation and improvement of the pub- 
lic health. General boards of health are usu- 
ally charged with general and advisory đu- 
ties, with the collection of vital statistics, the 
investigation of sanitary conditions, and the 
methods of dealing with epidemic.and other 
diseases, the quarantine laws, etc. Such are 
the national board of health, created by act 
of congress of March 3, 1879 (20 St. at Large, 
484), and the state boards of health created by 
the legislatures of most of the states. Local 
boards of health are charged with more direct 
and immediate means of securing the public 
health, and exercise inquisitorial and execu- 
tive powers in relation to sanitary regula- 
tions, offensive nuisances, markets, adultera- 
tion of food, slaughterhouses, drains and 
sewers, and similar subjects. Such boards 
are constituted in most American cities either 
by general law, by their charters, or by mu- 
nicipal ordinances, and in England by the 
statutes, 11 & 12 Vict. c. 63, and 21 & 22 Vict. 
c. 98, and other acts amending the same. See 
Gaines v. Waters, 64 Ark. 609, 44 S. W. 353. 


BOARD OF PARDONS. A board created by 
law in some states, whose function is to in- 
vestigate all applications for executive 
clemency and to make reports and recommen- 
dations thereon to the governor. 


BOARD OF REVIEW. A “board of review” 
is not an assessing body, but is a quasi judi- 
cial body whose duty it is to hear evidence 
tending to show-errors in an assessment roll, 
and to decide on such evidence whether the 
assessor’s valuation is correct. State v. Wil- 
Hams, 160 Wis. 648, 152 N. W. 450, 451. 


BOARD OF SPECIAL INQUIRY. An instru- 


ment of executive power, not a court, made 
up, of the immigrant officials in the service, 
subordinates of the commissioner of immigra- 
tion, whose duties are declared to be admin- 
istrative. Its decisions are not binding upon 
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the Secretary of Commerce. Pearson v. Wil- 
liams, 202 U.. S. 281, 26 S. Ct. 608, 50 L. Ed. 
1029, 


BOARD OF SUPERVISORS. Under the sys- 
tem obtaining in some of the northern states, 
this name is given to an organized commit- 
tee, or body of officials, composed of dele- 
gates from the several townships in a county, 
constituting part of the county government, 
and having special charge of the revenues of 
the county. 


BOARD OF TRADE. An organization of the 
principal merchants, manufacturers, trades- 
men, etc., of a city, for the purpose of fur- 
thering its commercial interests, encouraging 
the establishment of manufactures, promot- 
ing trade, securing or improving shipping fa- 
cilities, and generally advancing the prosper- 
ity of the place as an industrial and commer- 
cial community. In England, one of the ad- 
ministrative departments of government, be- 
ing a committee of the privy council. which is 
appointed for the consideration of matters 
relating to trade and foreign plantations. 


BOARD OF WORKS. The name of a’ board 
of officers appointed for the better local man- 
agement of the English metropolis. They 
have the care and management of all grounds 
and gardens dedicated to the use of the in- 
habitants in the metropolis; also the super- 
intendence of the drainage; also the regula- 
tion of the street traffic, and, generally, of the 
buildings of the metropolis. Brown. 


BOARDER. One who, being the inhabitant. 
of a place, makes a special contract with an- 
other person for food with or without lodging. 
Berkshire Woollen Co, v. Proctor, 7 Cush. 
Mass.) 424. 

One who hag food and lodging in the house- 
or with the family of another for an agreed 
price, and usually under a contract intended 
to continue for a considerable period of time. 
Ullman v. State, 1 Tex. App. 220, 28 Am. Rep. 
405; Ambler v. Skinner, 7 Rob. (N. Y.) 561. 
Compare Semple School for Girls v. Yielding. 
16 Ala. App. 584, 80 So. 158, 161. Seé Board. 

The distinction between a guest and a 
boarder is this: The guest comes and re- 
mains without any bargain for time, and may 
go away when he pleases, paying only for the 
actual entertainment he receives; and the 
fact that he may have remained a long time 
in the inn, in this. way, does not make him 
a boarder, instead of a guest. Stewart v. 
McCready, 24 How. Prac. (N. Y.) 62; In re 
Doubleday, 173 App. Div. 739, 159 N. Y. S. 
947, 949. - 


BOARDING-HOUSE. A boarđing-ħouse is 
not in common parlance, or in legal mean- 


_ing, every private house where one or more 


boarders are kept occasionally only and upon 
special considerations. But it is a gaasi pub- 
lic house, where boarders are generally and 
habitually kept, and which is held out and 
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known as a place of entertainment of that 
kind. Cady v. McDowell, 1 Lans. (N. Y.) 486; 
State v. McRae, 170 N. C. 712, 86 8. E. 1039; 
Friedrich Music House v. Harris, 200 Mich. 
421, 166 N. W. 869, L. R. A. 1918D, 400. 

The distinction between a “boarding-house” 
and a private dwelling house is whether the 
house is occupied as a home for the occupant 
and his wife and child, or whether he occu- 
pied it as a place for carrying on the busi- 
ness of keeping boarders, although while pros- 
ecuting the business.and as a means of prose- 
cuting it, he and his wife and children live 
in the house also. Neither the size of the 
house nor the number of the boarders is of 
importance except as evidence that may have 
weight in determining which is the principal 
use for which the building is occupied. Train- 
or v. Le Beck, 101.N. J. Eq. 823, 139 A. 16, 17. 

A boarding-house is not an inn, the dis- 
tinction being that a boarder is received into 
a house by a voluntary contract, whereas an 
innkeeper, in the absence of any reasonable 
or lawful excuse, is bound to receive a guest 
when he presents himself. 2 El. & Bl 144; 
McClaugherty v. Cline, 128 Tenn, 605, 163 S. 
W. 801. 

The distinction between a boarding-house 
and an inn or hotel is that in a boarding-house 
the guest is under an express contract, at a 
certain rate for a certain period of time, while 
in an inn there is no express agreement; the 
guest, being on his way, is entertained from 
day to day, according to his business, upon an 
implied contract. Willard v. Reinhardt, 2 
E. D. Smith (N. Y.) 148; McIntosh v. Schops, 
92 Or. 307, 180 P. 593. A “boarding-house” is 
also less public in character. State v. Brown, 
112 Kan. 814, 212 P. 663, 664, 31 A. L. R. 338. 
See, also, Talbott v. Southern Seminary, 131 
Va. 576, 109 S. E. 440,19 A. L. R. 534. A 
“rooming house” differs from a “boarding- 
house” only in that the latter furnishes meals. 
City of Independence v. Richardson, 232 P. 
1044, 1046, 117 Kan, 656. A boarding school, 
however, ig not a boarding-house within a 
lien statute. Talbott v. Southern Seminary, 
181 Va. 576, 109 8. E. 440, 441, 19 A. L. R. 534. 


BOAT. A small open vessel, or water craft, 
usually moved by oars or rowing. It is com- 
monly distinguished in law from a ship or 
vessel, by being of smaller size and without 
a deck. U. S. v. Open Boat, 5 Mason, 120, 
187, Fed. Cas. No. 15,967; The Saxon (D. C.) 
269 F. 639, 641. But “boat” and “vessel” are 
often used synonymously. R. R. Ricou & 
Sons Co. v. Fairbanks, Morse & Co. (C. C. A.) 
11 F.(2d) 103, 104; Southern Pac. Co, v. Jen- 
sen, 244 U. S. 205, 37 S. Ct. 524, 527, 61 L. Ed. 
1086, L: R. A. 1918C, 451, Ann. Cas. 1917E, 
900. And see State v. Hutchins, 79 N. H. 132, 
105 A. 519, 521, 2 A. L. R. 1685 (“boats and 
rafts” held broad enough to cover all water 
craft, not merely small rowboats). 


BOATABLE. A term applied in some states 
to minor rivers and streams capable of being 
navigated in smail beats, skiffs, or launches, 
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though not by steam or safling vessels. New 
England Trout, ete., Club v. Mather, 68 Vt. 
338, 35 A. 323, 33 L. R. A. 569. A “boatable 
stream” is one of common passage as a high- 
way. Boutwell v. Champlain Realty Co., 89 
Vt. 80, 94 A. 108, 111, Amm. Cas. 1918A, 726. 


BOBTAILED CABOOSE. One with a door in 
the front end and without any platform. St. 
Louis Southwestern Ry. Co. of Texas v. Jobn- 
son (Tex. Civ. App.) 249 S. W. 1092. 


BOC. In Saxon law. A book or writing; a 
deed or charter. Boc land, deed or charter 
land. Land boc, a writing for conveying 
land; a deed or charter; a land-book. The 
land-bocs, or evidences of title, correspond- 
ing to modern deeds, were destroyed by Wil- 
liam the Conqueror. ` 


BOC HORDE. A place where books, writ- 
ings, or evidences were kept, generally in 
monasteries. Cowell. 


BOC LAND. In Saxon law. Allodial lands 
held by deed or other written evidence of ti- 
tle. f 


BOCERAS. Sax. A scribe, notary, or chan- 
cellor among the Saxons. 


BODILY. Pertaining to or concerning the 
body ; of or belonging to the body or the phys- 
ical constitution; not mental but corporeal, 
Electric R. Co. v. Lauer, 21 Ind. App. 466, 52 
N. E. 703. But under a health insurance pol- 
icy the words “bodily disease or illness” have 
been held to embrace insanity. American 
Nat. Ins, Co. v. Denman (Tex. Civ. App.) 260 
S. W. 226, 227. 


—Bodily harm. Any touching of the person of 
another against his will with physical force, 
in an intentional, hostile, and aggressive man- 
ner, or a projecting of such force against his 
person. People v. Moore, 60 Hun, 356, 8 N. 
Y. Supp. 159. See Great bodily harm, infra. 


—Bodily heirs. Heirs begotten or borne by 
the person referred to; lineal descendants. 
This term is equivalent to “heirs of the body.” 
Turner v. Hause, 199 Ill. 464, 65 N. E. 445; 
Craig v. Ambrose, 80 Ga. 134, 4 S. E. 1; Right- 
er v. Forrester, 1 Bush (Ky.) 278 


Bodily injury. Any physical or corporeal in- 
jury; not necessarily restricted to injury to 
the trunk or main part of the body as dis- 
tinguished from the head or limbs. Quirk v. 
Siegel-Cooper Co., 43 App. Div. 464, 60 N. Y. 
Supp. 228; State Life Ins. Co. v. Allison (C. 
C. A.) 269 F. 93, 94, 14 A. L. R. 412; Ross v. 
International Travelers Ass’n (Tex. Civ. App.) 
283 S. W. 621. A “bodily injury” to a wife, 
for which she and her husband may recover, 
does not include the husband’s financial loss 
or loss of consortium. Williams v. Nelson, 
228 Mass. 191, 117 N. E. 189, 191, Ann. Cas. 
1918D, 538. 


—Great bodily harm. These words usually im- 
ply an injury of a greater and more serious 
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kind than“pattery. Shires v. Boggess, 72 W. 
Va. 109, 77-8. E. 542, 545.. They have been 
` held equivalent to “maim.” State v. Foster, 
281 Mo.-818,-220 S. W. 958, 959. 


—Great: bedily injury. An injury to the person 
of a more grave and serious character than 
an ordinary battery, but one which cannot be 
definitely defined. State v. Ockij, 165 Iowa, 
237, 145 N. W. 486, 487; Hallett v. State, 109 
Neb. 811, 190 N. W. 862, 863. 


BODMERIE, BODEMERIE, BODDEMEREY. 
Belg. and Germ. Bottomry (q. v.). 


BODY. A person. Used of a natural body, 
or of an artificial one created by law, as a 
corporation. 

The main part of the human body; the 
trunk, Sanchez v. People, 22 N. Y. 149; State 
v. Edmundson, 64 Mo. 402; Walker v. State, 
34 Fla. 167, 16 South. 80, 43 Am. St. Rep. 186. 
The term may, however, embrace all mem- 
bers of the person, Louisville Ry. Co. v. Veith, 
163 S. W. 217, 157 Ky. 424; including the 
head, Franklin v. State, 33 Ohio Cir. Ct. R. 
21, 22, 

Also the main part of an instrument; in 

‘deeds it is spoken of as distinguished from 
the recitals and othe introductory parts and 
signatures; in afidavits, from the title and 
jurat. 

A collection of laws; that is, the embodi- 
ment of the laws in one connected statement 
or collection, called a “body of laws” (gq. v.). 


BODY CORPORATE. A corporation. An 
early and correct term to apply to a corpora- 
tion. Co. Litt. 250 a. 


BODY OF A COUNTY. A county at large, 
as distinguished from any particular place 
within it. A county considered as a territori- 
al whole. State v. Arthur, 39 Iowa, 632; 
People v. Dunn, 31 App. Div. 139, 52 N. Y. 
Supp. 968. 


BODY OF AN INSTRUMENT. The main and 
cperative part; the substantive provisions, 
as distinguished from the recitals, title, jurat, 
ete. 


BODY OF LAWS. An organized and system- 
atic collection of rules of jurisprudence; as, 
particularly, the body of the civil law, or cor- 
pus juris civilis. 
BODY POLITIC. The collective body of a 
nation or state as politically organized or as 
exercising political functions. People v. Sny- 
‘der, 117 N. EB. 119, 122, 279 Ill. 435. 

A term applied to a corporation, which is 
usually designated as a “body corporate and 
politic.” 


The term is particularly appropriate to a public 
‘corporation Invested with powers and duties of gov- 
ernment, It is often used, in a rather loose way, to 
designate the state or nation or sovereign power, or 
the government of a county or municipality, with- 
‘out distinctly connoting any express and individ- 


232 


ual corporate character. Munn v. Illinois, 94 U. S. 
124, 24 L. Ed. 77; Coyle v. McIntire, 7 Houst, (Del.) 
44, 30 Atl. 728, 40 Am. St, Rep. 109; Warner v. Beers, 
23 Wend. (N. Y.) 122; People v. Morris, 13 Wend. 
(N. Y.) 334. 


BOILARY. Water arising from a salt well 
belonging to a person who is not the owner 
of the soil. 


BOILER. Insurance policies defining a boil- 
er as a receptacle in which steam is gen- 
erated, including the stop valve nearest the 
boiler, have been held not to include a nipple 
screwed into the outlet of the stop valve, 
Cambria Coal Mining Co. v. Travelers’ Indem- 
nity Co., 234 S. W. 323, 324, 144 Tenn. 469; 
nor the whistle pipe above the whistle valve, 
Norfolk & W. Ry. Co. v. Royal Indemnity Co. 
(D. C.) 257 F. 849, 850; nor-damage by gas ex- 
plosion in fire box and chimney, Hartford 
Steam Boiler Inspection & Insurance Co. v. 
Kleinman (Tex. Civ. App.) 293 S. W. 894, 895. 

Under the Boiler Inspection Act Feb. 17, 
1911, § 2 (45 USCA § 23), a locomotive cab is 
an appurtenance to the boiler, Brown v. 
Lehigh Valley R. Co., 177 N. Y. S. 618, 619, 
108 Mise. 384; and a bell ringer is a part or 
appurtenance of a locomotive and tender, 
Hines v. Smith (C. C. A.) 275 F. 766, 767; 
but not a so-called trail car similar to a flat 
car, used exclusively in switching cars or 
trains onto a transfer boat, for the purpose 
of preventing the great weight of the locomo- 
tive from being placed on the apron or ap- 
proaches of the transfer boat, Alabama & V. 
Ry. Co. v. Ware, 92 So, 161, 162, 129 Miss. 
815. 


BOILS. A policy, providing for the payment 
of indemnity in the event the insured suffered 
from “boils,” is clear and explicit, and does 
not cover disability occasioned by a disease 
designated as “ischio-rectal abscess.” Mid- 
land Casualty Co. v. Mason, 154 P. 1171, 1172, 
55 OE1, 93. 


BOIS, òr BOYS. L. Fr. Wood; timber; 
brush. 
BOLHAGIUM, or BOLDAGIUM. A little 


house or cottage. Blount. 


BOLT. The desertion by one or more per- 
sons from the political party to which he or. 
they belong; the permanent withdrawal be- 
fore adjournment of a portion of the dele- 
gates to a political convention, Rap. & L. 

A mass or block of wood from which any- 
thing may be cut or formed. St. Louis, I. M. 
& S. R. Co. v. J. F. Hasty & Sons, 41 $. Ct. 
269, 270, 255 U. S. 252, 65 L. Ed. 614. 


BOLTING. In English practice. A term 
formerly used in the English inns of court, 
but more particularly at Gray’s Inn, signify- 
ing the private arguing of cases, as distin- 
guished from mooting, which was a more 
formal and publie mode of argument, Cow- 
el; -Tomling; Holthouse, 
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BOMBAY ‘REGULATIONS. Regulations 
passed for the presidency of Bombay, and 
the territories. subordinate thereto. They 
were passed by the governors in council of 
Bombay until the year 1834, when the power 
of local legislation ceased, and the acts re- 
lating thereto were thenceforth passed by the 
governor general of India in council. Moz- 
ley & Whitley. 


BON. Fr. 
In Old French Law 


A royal order or check on the treasury, in- 
vented by Francis I. Bon pour mille. livres, 
good for a thousand livres. Step. Lect. 387. 


In Modern Law 


The name of a clause (bon pour y 
good for so much) added to a cedule or prom- 
ise, where it is not in the handwriting of the 
signer, containing the amount of the sum 

` which he obliges himself to pay. Poth. Obl. 
part 4, ch. 1, art. 2, § 1. 


BONA. Lat. n Goods; property; posses- 
sions. In the Roman law, this term was used 
to designate all species of property, real, 
personal, and mixed, but was more strictly 
applied to real estate. In modern civil law, 
it includes both personal property (technical- 
ly so called) and chattels real, thus corre- 
sponding to the French biens (q. v.). In-the 
common law, its use was confined to the de- 
scription of movable goods. Tisdale v. Har- 
ris, 20 Pick. (Mass.) 18; Penniman y. French, 
17 Pick. (Mass.) 404, 28 Am. Dec. 309. 


—Bona confiseata. Goods confiscated or for- 
feited to the imperial ise or treasury. 1 Bl. 
Comm, 299. 


—Bona et catalla. Goods and chattels. Mov- 
able property. This expression includes all 
personal things that belong to a man. 16 
Mees. & W. 68, 


—Bona felonum. In English law. Goods of 
felons; the goods of one convicted of felony. 
5 Coke, 110. 


—Bona forisfacta. Goods forfeited. 


—Bona fugitivorum. In English law. Goods 
of fugitives; the proper goods of him who 
fies for felony. 5 Coke, 109b. 


—Bona immobilia. Lands. 
(0. C. A.) 267 F. 521, 522. 


Castle v. Castle 


—Bona mobilia. In the civil law. Movables. 
Castle v. Castle (C. ©. A.) 267 F. 521, 522. 
Those things which move themselves or can 
be transported from one place to another, 
and not permanently attached to a farm, her- 
itage, or building. 


—Bona notabilia. In English probate law. 
Notable goods; property worthy of notice, or 
of sufficient value to be accounted for. This 
value has varied at different periods, but was 
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finally established at £5, in 1608. Where a 
decedent leaves goods of sufficient amount 
(bona notabilia) in different dioceses, admin- 
istration is granted by the metropolitan, to 
prevent the confusion arising from the ap- 
pointment of many different administrators. 
2 Bl. Comm. 509; Rolle, Abr. 908. Moore ~v. 
Jordan, 36 Kan. 271, 13 Pac. 337, 59 Am. Rep. 
550. 

—Bena paraphernalia. In the civil law. The 
separate property of a married woman other 
than that which is included in her dowry; 
more particularly, her clothing, jewels, and 
ornaments. Whiton v. Snyder, 88 N. Y. 303. 


-Bona peritura. Goods of a perishable na- 
ture; such goods as an executor or trustee 
must use diligence in disposing of and con- 
verting them into money. 


—Bona utlagatorum. Goods of outlaws; 
goods belonging to persons outlawed. 


—Bona vacantia. Vacant, unclaimed, or 
stray goods. Those things in which nobody 
claims a property, and which belonged, under 
the common law, to the finder, except in cer- 
tain instances, when they were the property 
of the king. 1 BI. Comm. 298. 


—~Bona waviata. In English law. Waived 
goods; goods stolen and waived, that is, 
thrown away by the thief in his flight, for 
fear of being apprehended, or to facilitate 
his escape; and which go to the sovereign. 
5 Coke, 1090; 1 BI. Comm. 296. 


BONA. Lat. adj. Good. Used in numerous 
legal phrases of which the following are the 
principal: 


—Bona fides. Good faith; integrity of deal- 
ing; honesty; sincerity; the opposite of mala 
fides and of dolus malus. 


—Bona gestura. Good abearance or behavior. 


—Bona gratia. In the Roman law. By mutual 
consent; voluntarily. A term applied to a 
species of divorce where the parties sepa- 
rated by mutual consent; or where the par- 
ties renounced their marital engagements 
without assigning any cause, or upon mere 
pretexts. Tayl. Civil Law, 361, 362; Calvin. 


—Bona memoria. Good memory. Generally 
used in the phrase sane mentis et bone 
memorie, of sound mind and good memory, 
as descriptive of the mental capacity of a 
testator. 


—Bona patria. In the Scotch law. An as- 


size or jury of good neighbors. Bell 


BONA FIDE. In or with good faith; honest- 
ly, openly, and sincerely; without deeeit or 
fraud. M. Lowenstein & Sons v. British- 
American Mfg. Co. (C. C. A.) 7 F.(2d) 51, 58; 
Fairfield Holding Corporation v. Souther, 155 
N. E. 639, 640, 258 Mags, 540. 


BONA FIDE 


Truly; actually; without simulation or 
pretense. ` 

Innocently; in the attitude of trust and 
confidence; without notice of fraud, etc. 


See Bonæ fidel. 

The phrase “bona fide’ is sometimes used 
ambiguously; thus, the expression “bona fide 
holder for value” (see that title, infra) may 
either mean a holder for real value, as op- 
posed to a holder for pretended value, or it 
may mean a holder for real value without 
notice of any fraud, ete. Byles, Bills, 121. 


—Bona fide holder for value. An innocent or 
“bona fide holder for value” of negotiable pa- 
per is one who has taken it in good faith for 
a valuable consideration in the ordinary 
course of business and when it was not over- 
due. McCamant v. McCamant (Tex. Civ. 
App.) 187 S. W. 1096, 1099. Negotiable In- 
struments Act, § 52, in using the term “hold- 
er in due course,” used it as equivalent for 
the expression “bona fide holdér for value 
without notice,” and the act does not change 
the common-law rule as to who is a bona fide 
holder, except, perhaps, by eliminating the 
requirement that the transfer must be in the 
regular course of business. Drumm Const. 
Co. v. Forbes, 187 N. Ð. 225, 226, 305 Il. 303, 
26 A. L. R. 764; Bank of California v. Na- 
tional City Co., 244 P. 690, 691, 188 Wash. 
517; Bruce v. Citizens’ Nat. Bank of Line- 
ville, 64 So. 82, 84, 185 Ala, 221; Weller v. 
Meadows (Mo. App.) 272 S. W. 85, 90. 


—Bona fide judgment creditor. 
good faith, without fraud or collusion, re- 
covers a judgment for money honestly due 
him, Rochester Trust Co. v. White, 90 A. 127, 
129, 243 Pa, 469. 


~—Bona fide purchaser. A purchaser for a val- 
uable consideration paid or parted with in 
the belief that the vendor had a right to sell, 
and without any suspicious circumstances to 
put him on inquiry. Merritt v. Railroad Co., 
12 Barb. (N. Y.) 605. One who acts without 
covin, fraud, or collusion; one who, in the 
commission of or connivance at no fraud, pays 
full price for the property, and in good faith, 
honestly, and in fair dealing buys and goes 
into possession. Sanders v. McAffee, 42 Ga. 
250. A bona fide purchaser is one who buys 
property of another without notice that some 
third person has.a right to, or interest in, 
such property, and pays a full and fair price 
for..the, same, at the time of such purchase, 
or before he has notice of the claim or inter- 
est of such other in the property. Spicer v. 
Waters, 65 Barb. (N. Y.) 231; Beam v. Farm- 
ers’ & Merchants’ Bank, 249 P. 325; 326, 121 
OFI. 164; Moore v. De Bernardi, 220 P. 544, 
547, 47 Nev: 33; Mayes v. Thompson, 91 So. 
275, 276, 158- ‘Miss: 561; Miller v.'Vänicek, 
184E NW, 139/133, 106 Neb. 661; Richlands 
Brick: Corp,’ v: Hurst Hardware Čo, 92 S. E. 
685, SOW Va. 476; Gleaton | v. Wright, 1 100 
S. B..72, 78, 149 Ga. “220. © 


One who in 
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Bona fide possessor facit fructus consumptos 
suos. By good faith a possessor makes the 
fruits. consumed his own. Tray. Lat. Max. 57. 


Bona fides exigit ut quod convenit fiat. Good 
faith demands that what is agreed upon shall 
be done. Dig. 19, 20, 21; Id. 19, 1, 50; Id. 
50, 8, 2, 13. 


Bona fides non patitur ut bis Idem exigatur. 
Good faith does not allow us to demand twice 
the payment of the same thing. Dig. 50, 17, 
57; Broom, Max. 338, note; Perine v. Dunn, 
4 Johns. Ch. (N. Y.) 148. 


BONA. FIDEI. In the civil law. 
faith; in good faith 


BONE FIDEI CONTRACTS. In civil and 
Scotch law. Those contracts in which equity 
may interpose to correct inequalities, and to 
adjust all matters according to the plain in- 
tention of the parties. 1 Kames, Eq. 200. 


Of good 


BONÆ FIDE! EMPTOR. A purchaser in 
good faith. One who either was ignorant that 
the thing he bought belonged to another or. 
supposed that the seller had a right to sell 
it. Dig. 50, 16, 109. See Id. 6, 2, 7, 11. 


BONE FIDE! POSSESSOR. A possessor in 
good faith. One who believes that no other 
person has a better right to the possession 
than himself. Mackeld. Rom. Law, § 243. 


Bonz fidei possessor in id tantum quod sese 
pervenerit tenetur, A possessor in good faith 


is liable only for that which he himself has ` 


obtained (or that which has come to him). 
2 Inst. 285. 


BOND, n. A contract by specialty fo pay a 
certain sum of money; being a deed or in- 
strument under seal, by which the maker or 
obligor promises, and thereto binds himself, 
his heirs, executors, and administrators, to 
pay a designated: sum of money to another ; 
usually with a clause to the effect that upon 
performance of a certain condition (as to pay 
another and smaller sum) the obligation shall 
be void. U. S. v. Rundle, 100 Fed. 403, 40 
C. ©. A. 450; Turek v. Mining Co., 8 Colo. 
118, 5 Pac. 888; Boyd v. Boyd, 2 Nott & McC. 
(S. C.) 126. 


The word “bond” shall embrace every written un- 
dertaking for the payment of money or acknowledg- 
ment of being bound for money, conditioned to be 
void on the performance of any duty, or the occur- 
rence of anything therein expressed, and subscribed 
and delivered by the party making it, to take effect 
as his obligation, whether it be sealed or unsealed ; 
and, when a bond is required by law, an undertak- 
ing in writing without seal shall be sufficient, Code 
Miss, 1930, § 1365. i 

The word “bond” has with us a definite legal sig- 
nification. It has a clause, with a sum fixed as a 


penalty, binding. the parties to pay the same, con- 


ditioned, however, that the payment of the penalty 
may be avoided by the performance by some: one 


‘or more of the parties of certain acts, in re ‘Fitch, 
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3 Redf. Sur. (N. Y.) 459. And see Stifel Estate Co. 
v. Cella, 220 Mo. App. 657, 291 S. W. 515, 518. 

There is no distinction between a “recognizance” 
and a “bond”; a “recognizance” being an acknowl- 
edgment of record of a pre-existing debt owing by 
the cognizors to the state as principal. State v. 
Price, 129 P. 940, 941, 88 Kan. 724 And an “under- 
taking,” unlike a “bond,” need not be signed by 
the principal. Fleischner v, Florey, 111 Or. 35, 224 
P. 831, 832. 


Bonds are elther single (simple) or double, 
(conditional.) A single bond is one in which 
the obligor binds himself, his heirs, etc., to 
pay a certain sum of money to another per- 
son at a specified day. A double (or condi- 
tional) bond is one to which a condition is 
added that if the obligor does or forbears 
from doing some act the obligation shall be 
void. Formerly such a condition was some- 
times contained in a separate instrument, and 
was then called a “defeasance.” 

The term is also used to denote debentures 
or certificates or evidences of indebtedness is- 
sued by individuals, partnerships, public and 
private corporations, municipalities, and gov- 
ernments, as security for the repayment of 
money lonned to them. First State Bank of 
Kansas City v. Bone, 122 Kan. 498, 252 P. 
250, 234. Thus, “railway aid bonds” are 
bonds issued by municipal corporations to aid 
in the construction of railroads likely to bene- 
fit them, and exchanged for the company’s 
stock, 


But it has been held that certificates of indebted- 
ness issued by a drainage district are not “bonds” 
in a technical sepse because not payable by taxa- 
tion in the strict sense of that term, Jackson v. 
Breeland, 103 S. C. 184, 88 S. E. 128, 180. Similarly, 
securities Issued by a corporation, which were pay- 
able only out of the assets of the corporation after 
its other obligations were paid, though designated 
as “bonds,” were more like preferred stock. In re 
Collier’s Estate, 182 N. Y. S. 93, 94, 112 Misc. 70; 
In re Fechheimer Fishel Co.; 212 F. 357, 360, 129 C. 
C. A. 38, See, also, State v. Pasco Reclamation Co., 
$0 Wash. 606, 156 P. 834, 835, holding that a “war- 
rant’ of a municipality is a general order, payable 
when the funds are found, which lacks the stable 
quality of a definite time of payment peculiar to 
a “bond” er note. Accord: Marshall v. State, 88 
Fla, 329, 102 So, 60, 651. 


In Old Scotch Law 


A bond-man; a slave. Skene. 


In General 


—Bond and disposition in security. In Scotch 
law. A bond and mortgage on land. 


—Bond and mortgage. A species of security, 
consisting of a bond conditioned for the repay- 
ment of a loan of money, and a mortgage of 
realty to secure the performance of the stip- 
ulations of the bond. Meigs v, Bunting, 141 
Pa. 233, 21 Atl. 588, 23 Am. St. Rep. 273. 


—Bond creditor. A creditor whose debt is se- 
cured by a bond. 


Bond for title. An obligation accompanying 
an executory contract for the sale of land, 


BOND 


binding the vendor to make good title upon 
the performance of the conditions which en- 
title the vendee to demand a conveyance. 
White v. Stokes, 67 Ark. 184, 58 S. W. 1060. 
An agreement by the owner of land to convey 


` in the event the obligee shall comply with cer- 


tain terms on his. part.. In re Phenix Plan- 
ing Mill (D. C.) 250 F. 899, 903. It is not a 
conveyance of legal title but only a contract 
to convey and may ripen into an equitable ti- 
tle upon payment of the consideration. Fad- 
dell v. Taylor (Tex. Com. App.) 239 S. W. 931, 
932. 


—Bond tenants. In English law. Copyhold- 
ers and customary tenants are sometimes so 
called. 2 BL Comm. 148. 


—Claim bond. “Claim bond” is primarily in 
nature of forthcoming bond, and liability can 
be predicated thereon when court adjudges 
failure of claimant in trial of right of prop- 
erty to establish his right to it. Sanders v. 
Farrier (Tex. Civ. App.) 271 S. W. 293, 298. 


—Forthcoming bond. A bond conditioned that 
a certain article shall be forthcoming at a 
certain time or when called for. See Claim 
bond. . 


—General mortgage bond. A bond secured up- 
on an entire corporate property, parts of 
which are subject to one or more prior mort- 
gages. 


—Heritable bond. In Scotch law, a bond fer 
a sum of money to which is joined a convey- 
ance of land or of heritage, to be held by the 
creditor in security of the debt. 


—Income bonds. Bonds of a corporation the 
interest of which is payable only when earned 
and after payment of interest upon priot 
mortgages, - 


—Lioyd’s bond. A bond issued for work done 
or goods delivered and bearing interest. This 
was a device of an English barrister named 
Lloyd, by which railway and other companies 
did, in fact, increase their indebtedness with- 
out technically violating their charter provi- 
sions prohibiting the increase of debt. 


—Municipal bond. See Municipal bonds, 


Official bond. A bond given by a public of- 
ficer, conditioned that he shall well and faith- 
fully perform all the duties of the office. The 
term is sometimes made to include the bonds 
of executors, guardians, trustees, etc. 


—Railroad aid bonds. Bonds issued by munici- 
pal corporations to aid in the construction of 
railways. 


—Redelivery bond. A statutory bond given 
by a person in whose possession attached 
property is found in order to regain posses- 
sion of the property; it provides that the 
property or its appraised value in money 
shall be forthcoming to answer the Judgment 
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of the court. Burnham-Munger-Root Dry 
Goods Co. v. Strahl, 166 N. W. 266, 102 Neb. 
142, 


—Simple bond. At common law, a bond with- 
out penalty; a bond for the payment of a 
definite sum of money to a named obligee 
on demand or on a day certain. Burnside v. 
Wand, 170 Mo, 531, 71 S. W. 337, 62 L. R. A. 
427. 


—Single bond. A deed whereby the obligor 
obliges himself, his heirs, executors, and ad- 
ministrators, to pay a certain sum of money 
to the obligee at a day named, without terms 
of defeasance. 


—Straw bend. A bond upon which is used el- 
ther the names of fictitious persons or those 
unable to pay the sum guaranteed; generally 
applied to insufficient bail bonds, improper- 
ly taken, and designated by the term “straw 
bail.” 


BOND, v. To give bond for, as for duties 
on goods; to secure payment of duties, by 
giving bond. Bonded, secured by bond. Bond- 
ed goods are those for the duties on which 
bonds are given. 


BONDAGE. Slavery; involuntary personal 
servitude; captivity. In old English law, vil- 
lenage, villein tenure. 2 Bl, Comm. 92. 


A term which has not obtained a juridical use dis- 
tinct from the vernacular, in which it is either tak- 
en as a synonym with slavery, or as applicable to 
any kind of personal servitude which is involuntary 
in its continuation. 


BONDED WAREHOUSE, 
System. 


BONDSMAN. A surety; one who has entered 
into a bond as surety. The word seems to 
apply especially to the sureties upon the 
bonds of officers, trustees, etec., while bail 
-should be reserved for the sureties on recog- 
nizances and buil-bonds. MHaberstich v. El- 
liott, 189 Ill. 70, 59 N. E. 557. 


BONES GENTS. L. Fr. In old English 
law. Good men (of the jury). 


BONI HOMINES. In old European law. 
Good men; a name given in early European 
jurisprudence to the tenants of the lord, who 


See: Warehouse 


judged each other in the lord’s courts, 3 Bl 
Comm. 349. 
Boni judicis est ampliare jurisdictionem. It is 


the part of a good judge to enlarge (or use 
liberally) his remedial authority or jurisdic- 
tioan. Ch. Pree. 329; 1 Wils. 284; Broom, 
Max. 79, 80, 82; 9 M. & W. 818; 1 C. B. N.S. 
255; 4 Bingh, N. C. 233; 4 Scott N. R. 229. 


‚Boni Judicis est ampliare justitiam. It is the 
duty of a good judge to enlarge or extend 
justice, 1 Burr. 304. 


Boal Judicis ast judicium sine dilatione mandare 
executioni. ` It is the duty of a good Judge to 
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cause judgment to be executed without delay. 
Co. Litt. 289. 


Boni judicis est lites dirimere, ne lis ex lite ori- 
tur, et interest reipublicæ ut sint fines litium. 
It is the duty of a good judge to prevent liti- 
gations, that suit may not grow out of suit, 
and it concerns the welfare of a state that 
an end be put to litigation, 4 Coke, 15b; 5 
Coke, 81a. 


BONIFICATION. The remission of a tax, 
particularly on goods intendeé yor 2xport, be- 
ing a special advantage extenZed Dy govern- 
ment in aid of trade and mar.factures, and 
having the same effect as a bonus or draw- 
back. It is a device resorted to for enabling 
a commodity affected by taxes to be exported 
and sold in the foreign market on the same 
terms as if it had not been taxed. U. S. v. 
Passavant, 169 U. S. 16, 18 Sup. Ct. 219, 42 
L. Ed. 644; Downs v. U. S., 113 F. 148, 51 C. C. 
A. 100. 


BONIS CEDERE. Inthe civil law. To make 
a transfer or surrender of property, as a debt- 
or did to his creditors. Cod. 7, 71. 


BONIS NON AMOVENDIS. A writ address- 
ed to the sheriff, when a writ of error has 
been brought, commanding that the person 
against whom judgment has been obtained be 
not suffered to remove his goods till the error 
be tried and determined, Reg. Orig. 131. 


BONITARIAN OWNERSHIP. In Roman 
law. A species of equitable title to things, as 
distinguished from a title acquired according 
to the strict forms of the municipal law; the 
property of a Roman citizen in a subject ca- 
pable of quiritary property, acquired by a ti- 
tle not known to the civil law, but introduced 
by the prætor, and protected by his imperium 
or supreme executive power, e. g., where res 
mancipi had been transferred by mere tradi- 
tion. Poste’s Gaius Inst. 187. See Quirita- 
rian Ownership. 


BONO ET MALO. A special writ of jail de- 
livery, which formerly issued of course for 
each particular prisoner. 4 Bl. Comm. 270. 


Bonum defendentis ex integra causa; malum ex 
quolibet defectu. The success of a defendant 
depends on a perfect case; his loss arises 
from some defect. 11 Coke, 68a. 


Bonum necessarium extra terminos necessi- 
tatis non est bonum. A good thing required by 
necessity is not good beyond the limits of such 
necessity. Hob. 144. 


BONUS. 
vendor. 

An extra consideration given for what is 
received. Something given in addition to 
what ig ordinarily received by, or strictly due, 
the recipient. Jones v. Webb, 195 Cal. 88, 231 
P. 560, 561;. Hopper v. Brodie, 134 Md. 290, 
106 A, 700, 704, . 

+ Any premium or advantage ;. an occasion- 


A premium paid to a grantor or 
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al extra dividend. An allowance in addition 
to what is stipulated. Scott v. J. F. Duthie 
& Co., 125 Wash. 470, 216 P, 858, 28 A. L. R. 
3828. A “bonus” offered to employees is not a 
gift or gratuity, but an offer on the part of the 
employer in order to procure efficient and 
faithful service. Roberts v. Mays Mills, 114 
S. E. 530, 532, 184 N. C. 406, 28 A. L. R. 338; 
Johnson v. Fuller & Johnson Mfg. Co., 183 
Wis. 68, 197 N. W. 241, 245; Duffy Bros. v. 
Bing & Bing, 217 App. Div. 10, 215 N. Y. S. 
755, 758. 

A preinium paid by a company for a char- 
ter or other franchises: in such case it is 
clearly distinguished from a tax; Baltimore 
& 0. R. Co. v. Maryland, 21 Wall. 456, 22 L. 
Ed. 678; Com. v. Transp. Co., 107 Pa. 112. 

“A definite sum to be paid at one time, for 
a loan of money for a specified period, dis- 
tinct from and independently of the interest.” 
Association vy. Wilcox, 24 Conn. 147. 


A bonus is not a gift or gratuity, but a sum paid 
for services, or upon seme other consideration, but 
in addition to or in excess of that which would or- 
dinarily be given. Kenicott v. Wayne County, 16 
Wall. 452, 471, 21 L. Ed. 319. Followed in Payne v. 
U. 8., 269 F. 871, 873, 50 App. D. C. 219. 

But the word “bonus”? may in its natural import 
imply a gift or gratuity. California Trona Co. v. 
Wilkinson, 20 Cal. App. 694, 130 P. 190, 194; Carson 
v. Olcott, 105 Or. 259, 209 P. 610, 611. 

No distinction may be made between a soldier’s 
“bonus” given for past service and a “pension,” the 
one being a reward for past military services pay- 
able at once, and the other such a reward payable 
in installments. People v., Westchester County Nat. 
Bank of Peekskill, 231 N. Y. 465, 132 N. E. 241, 243, 
15 A. L. R. 1344, 


BONUS STOCK. Technically, stock issued to 
the purchasers of bonds as an inducement to 
them to purchase bonds or loan money. Cal- 
ifornia Trona Co. v. Wilkinson, 20 Cal. App. 
694, 130 P. 190, 194. 


Bonus judex secundum æquum et bonum judi- 
cat, et æquitatem stricto juri præfert. A good 
judge decides according to what is just and 
good, and prefers equity to strict law. Co. 
Litt. 34. 


BOODLE. Usually applied to designate the 
money held to be paid or paid as a bribe for 
corrupt official action. Byrnes v. Mathews, 
12 N. Y. St. Rep. 74, 88; Boehmer v. Detroit 
Free Press Co., 94 Mich. 7, 9, 53 N. W. 822, 
823, 34 Am. St. Rep. 318. 


BOODLING. In the slang of the day, corrupt 
legislative practices and corrupt influences 
affecting legislation. Julian v. Kansas City 
Starr, 209 Mo. 35, 107 S. W. 496, 501. 


BOOK. A general designation applied to any 
literary composition which is printed, but ap- 
propriately to a printed composition bound 
in a volume. Scoville v. Toland, 21 Fed. Cas. 
864. 

A manuscript may, under some circumstances, be 


regarded as a “book”; In re Beecher’s Estate, 17 
Pa, ©. C. R. 161; 8 L. J. Ch. 105. 


BOOK 


"A bound volume consisting of sheets of pa- 
per, not printed, but containing manuscript 
entries; such as a merchant's account-books, 
dockets of courts, ete. 

A name often given to the largest subdi- 
visions of a treatise or other literary compo- 
sition. 

In practice, the name of “book” is given to 
several of the more important papers pre- 
pared in the progress of a cause, though en- 
tirely written, and not at all in the book form; 
such as demurrer-books, error-books, paper- 
books, ete. 

In copyright law, the meaning of the term 
is more extensive than in popular usage, for 
it may include a pamphlet, a magazine, a col- 
lection of blank forms, or a single sheet of 
music or of ordinary printing. U. S. v. Ben- 
nett, 24 Fed. Cas. 1,093; Stowe v. Thomas, 23 
Fed. Cas. 207; White v. Geroch, 2 Barn. & 
Ald. 301; Brightley v. Littleton (C. C.) 37 Fed. 
104; Holmes v. Hurst, 174 U. S. 82, 19 Sup. 
Ct. 606, 43 L. Ed. 904; Clementi v. Goulding, 
11 East, 244; Clayton v. Stone, 5 Fed. Cas. 
999; M. Witmark & Sons v. Standard Music 
Roll Co., 221 F. 376, 380, 187 C. C. A. 184. 

See Bookmaking. 


—Book account. A detailed statement, kept 
in writing in a book, in the nature of debits 
and credits between persons, arising out of 
contract or some fiduciary relation; an ac- 
count or record of debit and credit kept in a 
book. Taylor v. Horst, 52 Minn. 300, 54 N. W. 
734; Stieglitz v. Mercantile Co., 76 Mo. App. 
280; Kennedy v. Ankrim, Tapp. (Ohio) 40; 
Wright v. Loaiza, 171 P. 311, 177 Gal. 605. 


—Book debt. In Pennsylvania practice. The 
act of 28th March, 1835, § 2 (12 PS § 761), in 
using the words “book debt” and “book en- 
tries,” refers to their usunl signification, 
which includes goods sold and delivered, and 
work, labor, and services performed, the evi- 
deuce of which, on the part of the plaintiff, 
consists of entries in an original book, such 
as is competent to go to a jury, were the issue 
trying before them. Hamill v. O’Donnell, 2 
Miles (Pa.) 102. 


—Book of acts. A term applied to the records 
of a surrogate’s court. 8 East, 187. 


Book of adjournal. In Scotch law. The orig- 
inal records of criminal trials in the court 
of justiciary. 


—Book of original entries. A book in which a 
merchant keeps his accounts generally and en- 
ters therein from day to day a record of his 
transactions. McKnight v. Newell, 207 Pa. 
562, 57 Atl. 39, A book kept for the purpose 
of charging goods sold and delivered, in which 
the entries are made contemporaneously with 
the delivery of the goods, and by the per- 
son whose duty it was for the time being to 
make them. Navarre v. Honea, 189 P. 310, 
318, 40 Okl, 480; United Grocery Co. v. J. M. 
Dannelly & Son, 77 S. E. 706, 93 S. C. 580, Ann. 
Cas, 1914D, 489; Laird v. Campbell, 100 Pa. 
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165; Ingraham v. Bockius, 9 Serg. & R. (Pa.) 
285, 11 Am. Dec. 730; Smith v. Sanford, 12 
Pick. (Mass.) 140, 22 Am, Dec. 415; Breinig v. 
Meitzler, ;23 Pa. 156. Distinguished from 
such books ag a ledger, into which entries are 
posted from the book of original entries. But 
see Cassil v, Carter, 223 P. 685, 686, 98 OFI. 
49. Workmen’s slips for repairs done on au- 
tomobiles, although not bound in book form, 
are admissible as books of original entry. H. 
W. Emeny Auto Co. v. Neiderhauser, 157 N. 
W. 143, 144, 175 Iowa 219. 


—Book of rates. An account or enumeration 
of the duties or tariffs authorized by parlia- 
ment. 1 Bl. Comm. 316. 


—Book of responses. In Scotch law. An ac- 
count which the directors of the chancery kept 
to enter all non-entry and relief duties pay- 
able by heirs who take precepts from chan- 
cery. 


—Book value. The va'ue of the stock as shown 
by the assets and liabilities as carried on the 
books. Lane v. Barnard, 173 N. Y. S. 714, 716, 
185 App. Div. 754. The “book value” of the 
eapital stuck of a banking corporation is 
reached by extending all the assets as they 
appear on the corporate books, and deducting 
all the liabilities and other matters required 
to be deducted, and taking the balance us a 
measure of value. The books are all of the 
books of the bank and are not. merely the 
ledger. Elhard v. Rott, 162 N., W. 302. 36 N. 
D. 221; Gurley v. Woodbury, 97 S. E. 754, 756, 
177 N. C. 70. 


—Bookland. In English law. Wand, also call- 
ed “charter-land,” which was held by deed 
under certain rents and free services, and 
differed in nothing from free socage land, 2 
Bl. Comm. 90, 


—Books. Al) the volumes which contain au- 
thentic reports of decisions in English courts, 
from the earliest times to the present, are 
called, par excellence, “The Books.” Whar- 
ton, 


—Books of account. The books in which mer- 
chants, traders, and business men generally 
keep their accounts. Parris v. Bellows, 52 
Vt, 351; Com. v. Williams, 9 Mete. (Mass.) 
2738; Wilson v. Wilson. 6 N. J. Law, 96; Se- 
curity Co. v. Graybeal, 85 Lowa, 548, 52 N. W. 
497, 39 Am. St. Rep. 311; Colbert v. Piercy, 
25 N. C. 80. 


Generally, words “documents” and “papers” refer 
to particular instruments and writings bearing upon 
specific transactions, whereas “books of accounts” 
and “records” have refefence to serial, continuous, 
and more permanent memorials of concern’s busi- 
ness and affairs. Cudahy Packing Co. v. U. 8. (C. 
C. A.) 15 F.(2d) 133, 186. Pad slips, cash register 
items, and adding machine slips, however, when 
pinned together and preserved, satisfied a provi- 
sion of ‘an insurance policy requiring the keeping 
of books, though they were. not technically “books 
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of account.” Home Ins. Co. v, 
Civ. App.) 21 S. W. 630, 681 


Flewellen (Tex. 


—Books of corporations. Under a statute giv- 
ing stockholders right of inspection and exam- 
ination, “books, records, and papers” of 
corporations are used interchangeably; books 
including records, records including books, 
and each including contracts or other docu- 
ments. Birmingham News v. State, 93 So. 25, 
26, 207 Ala, 440. 


—Office hook. See Office. 


—Reference books. Books to refer to, a refer- 


-ence library being defined as a library for 


public reference, where the books are not al- 
lowed to be taken out or put in. State v. 
Innes, 130 P. 677, 679, 89 Kan. 168. 


BOOKED. Engaged, destined, bound to prom- 
ise or pledge oneself to make an engagement. 
Mente & Co. v. Heller, 123 A. 755, 756, 99 N. J. 
Law, 475. 


G 


BOOKING CONTRACT. In theatrical usage, 
a contract made by agents who procure con- 
tracts for appearance of acts and actors in 
theaters. Hart v. B. F. Keith Vaudeville Ex- 
change (C. C. A.) 12 F.(2d) 341, 342, 47 A. L. R. 


T5. 


BOOKMAKING. Originally, the collection of 
sheets of paper or other suhstances on which 
entries could be made, either written or print- 
ed. People ex rel. Lichtenstein v. Langan, 
89 N. E. 921, 922, 196 N. Y. 260, 25 L. R. A. 
(N. S.) 479. 17 Ann. Cas. 1081. 

The term now commonly denotes the re- 
cording or registering of bets or wagers on 
any trial or contest of speed or power of en- 
duranee of man or beast, or selling pools. 
Murphy v. Board of Police (N. Y.) 11 Abb. (N. 
C.) 337, 338, 68 How. Prac. 396, 399; New 
York v. Bennett (C. C.) 118 Fed. 515, 516. 
Specifically, “bookmaking” is a species of bet- 
ting on horse races. Ex parte Hernan, 77 S. 
W. 225, 226, 45 Tex. Cr. R. 343; Ullman v. St. 
Louis Fair Ass'n, 66 S. W. H9, 951, 167 Mo. 
273. It is called “bookmaking” because the 
bets are booked or a record kept of them in 
a book. Spies v. Rosenstock, 39 Atl. 268, 269, 
87 Md. 14. Hence, a blackboard on which the 
names of horses and the terms were written, 
and numbered tickets issued to betters, did 
not constitute a book. State v. Oldham, 98 8. 
W. 497, 508, 200 Mo. 588. But compare Peo- 
ple v. Solomon, 160 N. ¥. S. 942, 944, 174 App. 
Div, 144. 


BOOM. An inclosure formed upon the sur- 
face of a stream or other body of water, by 
means of piers and a chain of spars, for the 
purpose of collecting or storing logs or tim- 
ber. Powers’ Appeal, 125 Pa. 175, 17 Atl. 254, 
11 Am. St. Rep. 882; Lumber Co.-v. Green, 
76 Mich. 320, 48 N. W. 576; Gasper v. Heim- 
bach, 59 Minn. 102, 60 N. W. 1080; Boom 
Corp. v.: Whiting, 29 Me. 123. Spars or logs 
and chains or other fixtures used to Keep 
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them in place, extending wholly or partly 
across a body of water to obstruct floating 
objects. Rollins v. Clay, 33 Me. 132, 138. 


BOOM COMPANY. A company formed for 
the purpose of improving streams for the 
floating of logs, by means of booms and other 
contrivances, and for the purpose of running, 
driving, booming, and rafting logs. 


BOOMAGE. A charge on logs for the use of 
a boom in collecting, storing, or rafting them. 
Lumber Co. v. Thompson, 88 Miss. 499, 35 
South. 828. A right of entry on riparian lands 
for the purpose of fastening booms and boom 
sticks. Farrand v. Clarke, 63 Minn. 181, 65 
N. W. 361. : 


BOON DAYS. In English law. Certain days 
in the year (sometimes called “due days”) on 
which tenants in copyhold were obliged to 
perform corporal services for the lord. Whis- 
haw, . 


BOOT, or BOTE. An old Saxon word, equiva- 
leut to “estovers.” 


BOOTING, or BOTING, CORN. Certain rent 
corn, anciently so called. Cowell, 


BOOTLEGGER. A seller of whisky. Med- 
lock v. State, 185 S. W. 566, 568, 79 Tex. Cr. 
R. 322. One engaged in the unlawful sale 
of intoxicating liquor. Johnson v. Common- 
wealth, 222 S. W. 106, 111, 188 Ky. 391; Hath- 
away v. Benton, 154 N. W. 474, 476, 172 Iowa, 
299; State v. Goforth, 216 P. 882, 883, 126 
Wash. 56. A person who sells intoxicating 
liquors on the sly, not from a particular busi- 
ness location, but carrying his wares in his 
bootleg, in his pockets, or keeping them in 
some flitting hole-in-the-wall of easy access 
to himself and hard of discovery to officers of 
law. Knothe v. State, 115 Neb. 119, 211 N. W. 
619, 621; Scriven v. City of Lebanon, 162 P. 
307, 309, 99 Kan. 602, L. R. A. 19170, 460. 


BOOTLEGGING. A popular designation for 
the use, possession, or transportation of liquor 
in violation of the law, Commonwealth v, 
Cicere, 128 A. 446, 448, 282 Pa. 492, importing 
the peddling and illegal sales of intoxicating 
liquor, Lamar v. State, 130 N. E. 114, 190 
Ind, 235. 


BOOTY. Property captured from the enemy 
in war, on land, as distinguished from “prize,” 
which is a capture of such property on the 
sea. U. S. v. Bales of Cotton, 28 Fed. Cas, 
302; Coolidge y. Guthrie, 6 Fed. Cas. 461. 


BOOZE. Intoxicating liquor. Tennant v, F, 
C. Whitney & Sons, 234 P. 666, 669, 183 Wash, 
581. 


BORD. An old Saxon word, signifying a cot- 
tage; a house; a table. 


BORD-BRIGCH. In Saxon law. A ‘breach or 
violation of suretyship; pledge-breach, or 
breach of mutual fidelity, 


BORGEBRICHE 


BORD-HALFPENNY. <A customary small 
toll paid to the lord of a town for setting up 
boards, tables, booths, ete., in fairs or mar- 
Kets. ` 


BORDAGE. In old English law. A species 
of base tenure, by which certain lands (term- 
ed “bord lands,”) were anciently held in Eng- © 
land, the tenants being termed “bdordarié;” 
the service was that of keeping the lord in 
small provisions. 


BORDARIA. A cottage. 


BORDARII, or BORD!IMANNI. 
lish law. Tenants of a less servile condition 
than the villani, who had a bord or cottage, 
with a small parcel of land, allowed to them, 
on condition they should supply the lord with 
poultry and eggs, and other small provisions 
for his board or entertainment. Spelman. 


BORDER WARRANT. A process granted by 
a judge ordinary, on either side of the border 
between England and Scotland, for arresting 
the person or effects of a person living on the 
opposite side, until he find security, judicio 
sisti. Bell. 


BORDEREAV. In French law. A note 
enumerating the purchases and sales which 
may have been made by a broker or stock- 
broker. This name is also-given to the state- 
ment given to a banker with bills for dis- 
count or coupons to receive. Arg. Fr. Merc. 
Law, 547. A detailed statement of account; 
a summary of an instrument. 


BORDLANDS. The demesnes which the lords 


.keep in their hands for the maintenance of 


their board or table. Cowell. 

Also lands held in bordage. Lands which 
the lord gave to tenants on condition of their 
supplying his table with small provisions, 
poultry, eggs, ete. 


BORDLODE. A service anciently required 
of tenants to carry timber out of the woods 
of the lord to his house; or it is said to be 
the quantity of food or provision which the 
bordarii or bordmen paid for their bordlands. 
Jacob. 


BORDSERVICE. A tenure of bordlands., 


BOREL-FOLK. Country people; derived 
from the French bourre, (Lat. floccus,) a lock 
of wool, because they covered their heads 
with such stuff. Blount. 


BORG. In Saxon law. A pledge, pledge giv- 
er, or surety. The name given among the 
Saxons to the head of each family composing 
a tithing or decennary, each being the pledge 
for the good conduct of the others, Also the 
contract or engagement of suretyship; and 
the pledge given. . 


BORGBRICHE. A breach or violation of 
suretyship, or of mutual fidelity. Jacob, 


In old Eng- . 


BORGESMON 


BORGESMON. In Saxon law. The name 
given to the head of each family composing a 
tithing. 

BORGH OF HAMHALD. In old Scotch law. 
A pledge or surety given by the seller of goods 
to the buyer, to make the goods forthcoming 
as his own proper goods, and to warrant the 
same to him. Skene. 


BORN. It is now settled that a child en 
venire sa mère, for all purposes for his own 
benefit, is considered as absolutely born, 
Swift v. Duffield, 5 Serg. & R. (Pa.) 40; Mer- 
rill v. Winchester, 118 A. 261, 264, 120 Me. 
208. If an infant is born dead or at such an 
early stage of pregnancy as to be unable to 
live, it is to be considered as never born. 
Marsellis v. Thalthimer, 2 Paige, Ch. (N. Y.) 
35. ‘ 


BORN ALIVE. Where child, although it 
never cried, breathed and its heart beat some 
minutes, it was “born alive.” Sanford v. Get- 
man, 206 N. Y. 8. 865, 124 Mise. 80. A child 
never heard to cry, but whose heart beats 
could be heard, though no respiration could be 
induced, was “born alive.” In re Union Trust 
Co., 151 N. Y. S. 246, 253, 89 Mise. 69. 


BOROUGH. 
In English Law 


A town, a walled town. Co. Litt. 108b. A 
town of note or importance; a fortified town. 
Cowell. An ancient town. Litt. 164. <A cor- 
porate town that is not a city. Cowell. An 
ancient town, corporate or not, that sends 
burgesses to parliament. Co. Litt. 109a; 1 
Bl. Comm. 114, 115. <A city or other town 
sending burgesses to parliament. 1 Steph. 
Comm. 116: A town or place organized for 
local government. 

A parliamentary borough is a town which 
returns one or more members to parliament. 

In its more modern English acceptation, 
“borough” denotes a town or city organized 
for purposes of government: 

It is impossible to reconcile the meanings of 
this word given by the various authors cited, 
except upon the supposition of a change of re- 
quirements necessary to constitute a borough 
at different periods. Many causes, in no two 
cases quite alike, went to make up the pe- 
culiar community which the 13th Century ree- 
ognized as a borough. 


In Scotch Law 


A corporate body erected by the charter of 
the sovereign, consisting of the inhabitants 
of the territory erected into the borough. 
Bell. 

In American Law 


In Pennsylvania, the term denotes a part 
of a township having a charter for municipal 
purposes; and the same is true of Connecti- 
cut and New Jersey. Southport v. Ogden, 23 
Conn. 128 See, also, 1 Dil. Mun. Corp. 3 
41, © i c 
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“Borough” and “village” are duplicate or cumu- 
lative names of the same thing; proof of either 
will sustain a charge in an indictment employing 
the other term. Brown v. State, 18 Ohio St. 496. 

A “borough,” within Const. Cal. art. 11, § 8, au- 
thorizing the division of a city into boroughs, is one 
of the units composing a territorial fraction of a 
city, and having certain powers with reference to 
local concerns. Crose v. City of Los Angeles, 167 
P. 386, 387, 17 Cal. 774, 


In General 


—Borough courts. In English law. Private 
and limited tribunals, held by prescription, 
charter, or act of parliament, in particular 
districts for the convenience of the inhabit- 
ants, that they may prosecute small suits and 
receive justice at home. 


—Borough English. A custom prevalent in 
some parts of England, by which the young- 
est son inherits the estate in preference to his 
older brothers. 1 Bl. Comm. 75. 

The custom is said by “Blackstone to have 
been derived from the Saxons, and to have 
been so called in distinction from the Norman 
rule of descent; 2 Bla. Comm. 88. 


—Borough fund. In English law. The reve- 
nues of a municipal borough derived from the 
rents and produce of the land, houses, and 
stocks belonging to the borough in its corpo- 
rate capacity, and supplemented where neces- 
sary by a borough rate. 


-Borough-heads. Borough-holders, bors-hold- 
ers, or burs-holders. 


—Borough-reeve. The chief municipal officer 
in towns unincorporated before the municipal 
corporations act (5 & 6 Wm. IV. c. 76). 


—Borough sessions. Courts of limited crim- 
inal jurisdiction, established in English bor- 
oughs under the municipal corporations act. 


—Pocket borough. A term formerly used in 
English politics to describe a borough entitled 
to send a representative to parliament, in 
which a single individual, either as the prin- 
cipal landlord or by reason of other predomi- 
nating influence, could entirely control the 
election and insure the return of the candi- 
date whom he should nominate. 


BORROW. To solicit and receive from an- 
other any article of property or thing of value 
with the intention and promise to repay or 
return it or its equivalent. Strictly speak- 
ing, borrowing implies a gratuitous loan; if 
any price or consideration is to be paid for 
the use of the property, it is “hiring.” Carter- 
Mullaly Transfer Co. v. Angell (Tex. Civ. 
App.) 181 8. W. 287, 238. But money may 
be “borrowed” on an agreement to pay inter- 
est for its use. Neel v. State, 33 Tex. Cr. R. 
408, 26 S. W. 726; Kent v.. Mining Co., 78 N. 
Y. 177; Legal Tender Cases, 110 U. S. 421, 4 
Sup. Ct. 122, 28 L. Hd. 204. - : 

The word is often used in the sense of re- 
turning the thing borrowed in specie, as to 
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borrow a book or any other thing to be re- 
turned again. But it is evident that where 
money is borrowed, the identical money loan- 
ed is not to be returned, because, if this were 
so, the borrower would derive no benefit from 
the loan. In the broad sense of the term, it 
Means a contract for the use of money, State 
v. School Dist., 13 Neb. 88, 12 N. W. 812; 
Railroad Co. v. Stichter, 11 Wkly. Notes Cas. 
(Pa.) 325. The term “borrowed” may also be 
used with reference to other things, such as 
wheat, to express the idea of receiving some- 
thing from another for one’s own use, to ap- 
propriate. Finch v. McClellan, 130 N. E. 13, 
15, 77 Ind. App. 533. 

The right to borrow money as applied to a 
municipal corporation is a power to create 
indebtedness and procure for its payment 
funds from others to be paid at a future date. 
Jones y. Board of Education of Guilford 
County, 117 S. E. 37, 40, 185 N. C. 303. 

The word “loan” is the correlative of “bor- 
row,” the one implying the other. U. S. v. 
Warn (D. C.) 295 F. 328, 330. The terms 
“loan” and “borrow,” however, when used in 
connection with the act on the part of an au- 
tomobilé owner in lending the machine and 
his chauffeur to relatives, do not imply that 
the owner surrenders control over the chauf- 
feur during the period of the loan, as regards 
the owner’s responsibility for.a collision. 
Hooper v. Brawner, 129 A. 672, 677, 148 Md. 
417, Compare Henderson v. State, 78 So. 
427, 428, 75 Fla. 464, holding that an indict- 
ment alleging that defendant “did borrow” 
a shotgun sufficiently alleged that defendant 
received the shotgun into his possession. 


BORROW PIT. A pit adjacent to a fill or 
embankment from which material is taken for 
the purpose of making the fill or constructing 
and maintaining the embankment. Haynes 
v. Jones, 110 N. E. 469, 470, 91 Ohio St. 197. 


BORROWE. A pledge. 


BORROWER. He to whom a thing is lent 
at his request. 

Under a usury statute, the word may in- 
clude one having the use of money by the for- 
bearance of his creditor, or any person who 
secures the use of money in any way upon 
an agreed consideration exceeding § per cent. 
of the principal. Law, Clark & Co, v. Mitch- 
ell, 76 So. 923, 924, 200 Ala. 565. - 


In old Scotch law. 


BORSHOLDER. In Saxon law. The bor- 
ough’s ealder, or headborough, supposed to 
be in the discreetest man in the borough, 
town, or tithing. 


BOSCAGE. In English law. The food which 
wood and trees yield to cattle; browsewood. 
mast, etc. Spelman. 

An ancient duty of wind-fallen wood in the 
forest. Manwood. 


BOSCARIA. Wood-houses, or ox-houses, 
Bu.Law Dict. (3p Ep.) —16 


BOTTOMRY 


BOSCUS. Wood; growing wood of any kind, 
large or small, timber or coppice. Cowell; 
Jacob. 


BOTE, BOT. In old English law. A recom- 
pense or compensation, or profit or advan- 
tage. Also reparation or amends for any 
damage done. Necessaries for- the mainte- 
nance and carrying on of husbandry. An al- 
lowance; the ancient name for estovers, The 
common word to boot comes from this word. 

House-bote is a sufficient allowance of wood 
from off the estate to repair or burn in the 
house, and: sometimes termed “fire-bote;” 
plow-bote and cart-bote are wood to be em- 
ployed in making and repairing all instru- 
ments of husbandry; and hay-bote or hedge- 
bote is wood for repairing of hays, hedges, 
or fences. The word also signifies reparation 
for any damage or injury done, as man-bote, 
which was a compensation or amends for a 
man slain, ete. 


BOTELESS. In old English law. Without 
amends; without the privilege of making sat- 
isfaction for a crime by a pecuniary payment; 
without relief or remedy. Cowell. 


BOTH. This word is peculiarly appropriate 
to express the thought of all of two, and the 
word “all” indicates every one of a class, 
etc., though it be limited to only two. United 
States v. Bachman (D. C.) 246 F. 1009, 1011. 
See All. í 


Both law and equity favor the diligent creditor. 


BOTHA. In old English law. A booth, stal, 
or tent to stand in, in fairs or markets. 
Cowell. 


BOTHAGIUM, or BOOTHAGE. Customary 
dues paid to the lord of a manor or soil, for 
the pitching or standing of booths in fairs or 
markets, 


BOTHNA, or BUTHNA. In old Scotch law. 
A park where cattle are inclosed and fed. 
Bothna also signifies a barony, lordship, ete. 
Skene. . 


BOTTOM LAND. The term “bottom land,” 
as used in a contract to convey means low 
land formed by alluvial deposits along the 
river, low-lying ground, a dale, valley, or in- 
tervale, but does not mean the bed of the 
river or creek. Lexington & E. Ry. Co. v. 
Williams, 209 S. W. 59, 62, 183 Ky. 343. 


BOTTOMAGE. L. Fr. Bottomry. 


BOTTOMRY. In maritime law. A contract 
in the nature of a mortgage, by which the 
owner of a ship borrows money for the use, 
equipment, or repair of the vessel, and for a 
definite term, and pledges the ship (or the 
keel or bottom of the ship, pers pro toto) as 
a security for its repayment, with maritime 
or extraordinary interest on account of the 
marine risks to be borne by the lender; it 
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being stipulated that if the ship be lost in the 
course of the specified voyage, or during the 
limited time, by any of the perils enumerated 
in the contract, the lender shall also lase his 
money. The Draco, 2 Sumn. 157, Fed. Cas. 
No. 4,057; White v. Cole, 24 Wend. (N. Y.) 
126; Carrington v. The Pratt, 18 How. 63, 
15 L. Ed. 267; The Dora (D. C.) 34 Fed. 343; 
Jennings v. Insurance Co., 4 Bin. (Pa.) 244, 
5 Am. Dec. 404; Braynard v. Hoppock, 7 
Bosw. (N. Y.) 157. 

Bottomry is a contract by which a ship or 
its freightage is hypothecated as security for 
a loan, which is to be repaid only in case the 
ship survives a particular risk, voyage, or pe- 
riod. Civ. Code Cal. § 3017. 

The contract of bottomry is usually in form 
a bond (termed a bottomry bond, q. v.), con- 
ditioned for the repayment of the money lent, 


with the interest agreed upon, if the ship 


safely accomplishes the specified voyage or 
completes in safety the period limited by the 
contract. 

When the loan is not made upon the ship, 
but on the goods laden on board, and which 
are to be sold or exchanged in the course of 
the voyage, the borrower’s personal responsi- 
bility is deemed the principal security for the 
performance of the contract, which is there- 
fore called “respondentia,” which see. And 


-in a loan upon respondentia the lender must 


be paid his principal and interest though the 
ship perish, provided the goods are saved. 
In most other respects the contracts of bot- 
tomry and of respondentia stand substantial- 
ly upon the same footing. 


BOTTOMRY BOND The instrument embody- 
ing the contract or agreement of bottomry. 
The true definition of a bottomry bond, in 
the sense of the general maritime law, and 
independent of the peculiar regulations of the 
positive codes of different commercial nations, 
is that it is a contract for a loan of money 
on the bottom of the ship, at an extraordinary 
interest, upon maritime risks, to be borne by 
the lender for a voyage, or for a definite pe- 
riod. The Draco, 2 Sumn. 157, Fed. Cas. No. 
4,057; Cole v. White, 26 Wend. (N. Y.) 515; 
Greely v. Smith, 10 Fed. Cas.. 1077; The 
Grapeshot, 9 Wall. 135, 19 L. Ed. 651. 


BOUCHE. Fr. The mouth. An allowance 
of provision. Avoir bouche à court; to have 
an allowance at court; to be in ordinary at 
court ; to have meat and drink scotfree there. 
Blount; Cowell. 


BOUCHE OF COURT, or BUDGE OF 
COURT. A certain allowance of provision 
from the king to his knights and servants, 
who attended him on any military expedition. 


BOUGH OF A TREE. In feudal law. A 
symbol which gave seisin of land, to hold of 
the donor im capite. 


BOUGHT. The word “bought” implies a com- 
pleted transaction, a vesting ‘of the right'óf 
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title to and possession of the property sold, 
Bull v. Morrison (Tex. Civ. App.) 241 S. W. 
561, 562, and also imports a valuable consid- 
eration, Grimes v. State, 82 Ga. App. 541, 123 
S. E. 918. 


BOUGHT AND SOLD NOTES. When a bro- 
ker is employed to buy and sell goods, he is 
accustomed to give to the buyer a note of the 
sale, commonly called a “sold note,” and to 
the seller a like note, commonly called a 
“bought note,” in his own name, as agent of 
each, and thereby they are respectively bound, 
if he has not exceeded his authority. Saladin 
v, Mitchell, 45 Ill. 88; Keim v. Lindley (N. 
J. Ch.) 30 A. 1063, 1070; Avondale Mills v. 
Benchley Bros., 244 Mass. 153, 188 N. E. 586, 
589. 


BOULEVARD. The word “boulevard,” 
which originally indicated a bulwark or ram- 
part, and was afterwards applied to a public 
walk or road on the site of a demolished 
fortification, is now employed in the same 
sense as public drive. A-park is a piece of 
ground adapted and set apart for purposes 
of ornament, exercise, and amusement. It 
is not a street or road, though carriages may 
pass through it. ; 

So a boulevard or public drive is adapted 
and set apart for purposes of ornament, ex- 
ercise, and amusement. It.is not technically 
a street, avenue, or highway, though a car- 
riage-way over it is a chief feature. People 
v. Green, 52 How. Prac. (N. Y.) 445; Howe 
v. Lowell, 171 Mass. 575, 51 N. E. 536; Park 
Com’rs v. Farber, 171 Ill. 146, 49 N. E. 427: 
City of St. Louis v. Breuer (Mo. Sup.) 223 S. 
W. 108, 110. But “street” and “boulevard” 
may be interchangeable, depending on the 
context. City of Fargo v. Gearey, 33 N. D. 
64, 156 N. W. 552, 555. See, also, Avenue. 

A “boulevard” is a street of special width, 
given a parklike appearance by reserving 
spaces for trees, flowers, ete., and not used 
for heavy teaming: or one specially designed 
for pleasure walking or driving. Newbold v. 
Brotzge, 209 Ky. 218, 272 S. W. 755, 756; 
Bouis v. City of Baltimore, 138 Md. 284, 113 
A. 852, 855; Chaplin v. Kansas City, 259 Mo. 
479, 168 S. W. 763, 765. 


BOUND. As an adjective, denotes the con- 
dition of being constrained by the obligations 
of a bond or a covenant. 

In the law of shipping, “bound to” or 
“pound for’ denotes that the vessel spoken 
of is intended or designed to make a voyage 
to the place named. U. S. v. Bengochea (C. 
C. A.) 279 F. 537, 541. 

As a noun, the term denotes a limit or 
boundary, or a line inclosing or marking off 
a tract of land. In the familiar phrase “metes 
and bounds,” the former term properly de- 
notes the measured distances, and the latter 
the natural or artificial marks which indicate 
their beginning and ending. A distinction. is 
sometimes taken between “bound” and 
“boundary,” to the effect that, while:‘the form- 

` BL.Law Dic. (8p Ew.) 
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er signifies the limit itself, (and.may be an 
imaginary line,) the latter designates a visi- 
ble mark which indicates the limit. But no 
such distinction is commonly observed. 


BOUND BAILIFFS. In English law. Sher- 
iffs’ officers are so called, from their being 
usually bound to the sheriff in an obligation 
with sureties, for the due execution of their 
office. 1 Bl. Comm. 345, 346. 


BOUNDARY. By boundary is understood, 
in general, every separation, natural or arti- 
ficial, which marks the confines or line of 
division of two contiguous estates. Trees 
or hedges may be planted, ditches may 
be dug, walls or inclosures may be erected, 
to serve as boundaries, But we most usually 
understand by boundaries stones or pieces of 
wood inserted in the earth on the confines of 
the two estates. Civ. Code La. art. 826. 

Boundaries are either natural or artificial. 
Of the former kind are water-courses, growing 
trees, beds of rock, and the like, Artificial 
boundaries are landmarks or signs erected by 
the hand of man, as a pole, stake, pile of 
stones, etc. 

Case of Boundary 


A “case of boundary” within Rev. St. Tex. 
1911, art. 1591 (Vernon’s Rev, Civ. St. art. 
1821), making judgments of the Courts of 
Civil Appeais conclusive, is one where the lo- 
cation of the boundary is the determining 
question of the entire case. West Lumber Co. 
v. Goodrich (Tex. Com. App.) 223 S. W. 183, 
191; Maxfield v. E. L, Sterling & Sons, 110 
Tex. 212, 217 S. W. 937. 


Natural, Boundary 


Any formation or product of nature (as op- 
posed to structures or erections made by man) 
which may serve to define and fix one or more 
of the lines inclosing an estate or piece of 
property, such as a water-course, a line of 
growing trees, a bluff or mountain chain, or 
the like. See Peuker v. Canter, 62 Kan. 363, 
63 P, 617; Stapleford v. Brinson, 24 N. C. 
311; Eureka Mining, etc., Co. v. Way, 11 Nev. 
171. , 
Private Boundary 


An artificial boundary, consisting of some 
monument or landmark set up by the hand of 
man to mark the beginning or direction of a 
boundary line of lands. . ‘ 


Publio Boundary 


A natural boundary; a natural object or 
landmark used as a boundary of a tract of 
land, or as a beginning point for a boundary 
line. ` 


BOUNDED TREE. A tree marking or stand- 
ing at the corner of a field or estate. 


BOUNDERS. In American law. Visible 
marks or objects at the ends of the lines 
drawn in surveys of land, showing the courses 
and distances. Burrill. 


BOURG 


BOUNDS. The external or limiting lines, ei- 
ther real or imaginary, of any object or 
space; that which limits or cireumscribes, 
Stone v. Waukegan (C. C. A.) 205 F. 495, 496. 

In the English law of mines, the trespass 
committed by a person who excavates min- 
eralg under-ground beyond the boundary of 
his land is called “working out of bounds.” 


BOUNTY. A gratuity, or an unusual or addi- 
tional benefit conferred upon, or compensa- 
tion paid to, a class of persons. Iowa v. Me- 
Farland, 110 U. S. 471, 4 S. Ct. 210, 28 L. Ed. 
198; In re Hoag (D. C.) 227 F. 478, 479. 


An amount appropriated by Congress to repay the 
city of Memphis for the renta] value of land taken 
for a navy yard during the Civil War is not a gift 
or bounty, but is in the nature of a debt. Moyers 
v. City of Memphis, 135 Tenn. 263, 186 S. W. 106, 113, 
Ann. Cas. 1918C, 854. 


A premium given or offered to induce men 
to enlist into the public service. The term 
is applicable only to the payment made to the 
enlisted man, as the inducement for his serv- 
ice, and not to a premium paid to the man 
through whose intervention, and by whose 
procurement, the recruit is obtained and mus- 
tered. Abbe v. Allen, 39 How. Prac. (N. Y.) 
488. ` 


It is not easy to discriminate between bounty, re- 
ward, and bonus. The first is the appropriate term, 
however, where the services or action of many per- 
sons are desired, and each who acts upon the offer 
may entitle himself to the promised gratuity, with- 
out prejudice from or to the claims of others; while 
reward is more proper in the case of a single serv- 
tee, which can be only once performed, and there- 
fore will be earned only by the person or co-opera- 
tive persons who succeed while others fail. Thus, 
bounties are offered to ali who will enlist in the 
army or navy; to all who will engage in certain 
fisheries which government desire to encourage; to 
all who kill dangerous beasts or noxious creatures. 
A reward is offered for rescuing a person from & 
wreck or fire; for detecting and arresting an of- 
fender; for finding a lost chattel, Kircher v. Mur- 
ray (C. C.) 64 F. 624;. Ingram v. Colgan, 106 Cal. 
113, 38 P. 315, 28 L. R. A. 187, 46 Am. St. Rep. 221, 

Bonus, as compared with bounty, suggests the 
idea of a gratuity to induce a money transaction 
between individuals; a percentage or gift, upon a 
loan or transfer of property, or a surrender of a 
right, Abbott. 


—Bounty lands. Portions of the public do- 
main given to soldiers for military services, 
by way of bounty. See 43 USCA § 791. 


—Bounty of Queen Anne. A name given to a 
royal charter, which was confirmed by 2 Anne, 
c. 11, whereby all the revenue of first-fruits 
and tenths was vested in trustees, to form a 
perpetual fund for the augmentation of poor 
ecclesiastical livings. Wharton. 


BOURG. 
fn Old French Law 
An assemblage of houses surrounded with 
walls; a fortified town or village, 
. In Old English Law 
A borough, a village. 


BOURGEOIS 


BOURGEOIS. In old French law. The in- 
habitant of a bourg (Q. v). 

A person entitled to the privileges of a mu- 
nicipal corporation ; a burgess. 

One of those constituting the middle class- 
es, who have property, but who do not be- 
long to the class of capitalists or proletariat. 
People v. Gitlow, 234 N. Y. 132, 136 N. E. 317, 
822. 


BOURSE. 
change. 


Fr. An exchange; a stock-ex- 


BOURSE DE COMMERCE. In the French 
law. An aggregation, sanctioned by govern- 
ment, of merchants, captains of vessels, ex- 
change agents, and courtiers, the two latter 
being nominated by the government, in each 
eity which has a bourse. Brown. 


BOUSSOLE. In French marine law, 
pass; the mariner’s compass. 


A com- 


BOUWERYE. Dutch. In old New York law. 
A farm; a farm on which the farmer's fam- 
ily resided. 


BOUWMEESTER 
Dutch. 


(also BOUWMASTER). 
In old New York law. A farmer. 


BOVATA TERRA. As much land as one ox 
can cultivate. Said by some to be thirteen, by 
others eighteen, acres in extent. Skene; Spel- 
man; Co. Litt. 5e. See Carucata. 


BOVINE. From the Latin “bos,” meaning 
cow or bull. “Neat cattle” are animals be- 
longing to the genus “bos,” a term not em- 
bracing horses. sheep, goats, or swine. “Cat- 
tle” as generally used in the Western States 
means “neat cattle” straight-backed, domes- 
ticated animals of the bovine genus regardless 
of sex. It includes cows, bulls, and steers, 
but not horses, mares, ge:dings, colts, mules, 
jacks, or jennies, goats, hogs, sheep, shoats, 
or pigs. State v. District Court of Fifth Ju- 
dicial Dist. in and for Nye County, 174 P, 
1028, 1025, 42 Nev. 218. 


BOW-BEARER. An under-officer of the for- 
est, whose duty it was to oversee and true 
inquisition make, as well of sworn men as 
unsworn, in every bailiwick of the forest; 
and of all manner of trespasses done, either 
to vert or venison, and cause them to be pre- 
sented, without any concealment, in the next 
court of attachment, ete. Cromp. Jur. 201. 


BOWIE KNIFE. ‘This term as defined by 
Pen. Code Tex. 1911, art. 1027 (Vernon’s Ann. 
P. C. art. 1163), includes a knife in a scabbard 
with a blade nine inches long and a handle 
four or five inches long, described as a butch- 
er knife. Mireles v. State, 192 S. W. 241, 242, 
80 Tex. Cr. R. 648. f 


BOWYERS. Manufacturers of bows and 
shafts, An ancient company of the city of 
London, | ae , 
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BOX DOLLY. A vehicle which has but one 
wheel, a wide cylindrical drum in the center 
of it, and is shaped like a box, the lower part 
of which extends down as far as the axis of 
the drum. The Rosalie Mahony (D. C.) 218 
F. 695, 697. 


BOX STEP. A part of a tread in a ledge con- 
sisting of risers and treads, which, being a 
passenger car step, is ordinarily termed a 
platform step, is sometimes known as a “box 
step.” Hill v. Minneapolis, St. Paul, & S. 8. 
M. Ry. Co., 200 N. W. 485, 486, 160 Minn. 
484. f 


BOX STRAPPING. Metal strips intended to 
reinforce the ends of heavy wooden packing 
cases to prevent them from breaking open. 
Stanley Works v. Twisted Wire & Steel Co. 
(C. C. A.) 256 F. 98, 99. 


BOXING OF PINE TREES. The words “box- 
ing of pine trees,” within the meaning of an 
Alabama statute relating to unlawful entry 
upon land to box pine trees for the purpose 
of obtaining crude turpentine, ete., cannot be 
said to be equivalent to “hanging of cups up- 
on timber.” Howard v. State, $1 So. 345, 346, 
17 Ala. App. 9. 


BOY. A provision by a testator directing his 
“boys” to sell his farm and divide the pro- 
ceeds among “the boys,” in the absence of 
some other controlling factor, will be con- 
strued to refer to the male children. Hiner- 
man v. Hinerman, 101 S. E. 789, 790, 85 W. 
Va. 349. 


BOYCOTT. A conspiracy formed and intend- 
ed directly or indirectly ta prevent the carry- 
ing on of any lawful business, or to injure 
the business of any one by wrongfully pre- 
venting those who would be customers from 
buying anything from or employing the rep- 
resentatives of said business, by threats, in- 
timidation, or other forcible means. Quoted 
in Dick v. Northern Pac. Ry. Co., 150 P. 8, 12, 
86 Wash. 211, Ann. Cas. 1917A, 638, the court 
saying: “We believe that, so far as the word 
has a fixed meaning, this definition expresses 
it.” And see Hailey v. Brooks (Tex. Civ. App.) 
191 S. W. 781, 783; Hoban v. Dempsey, 104 N. 
E. 717, 718, 217 Mass. 166, L. R. A. 19154, 
1217, Ann. Cas. 1915C, 810; Steffes v. Motion 
Picture Mach. Operators’ Union, 161 N. W. 
524, 186 Minn. 200; Gray v. Building Trades 
Council, 91 Minn. 171, 97 N. W. 663, 63 L. R. 
A. 753, 108 Am. St. Rep. 477; State v. Glid- 
den, 55 Conn. 46, 8 Atl. 890,.3 Am. St. Rep. 
28; In re Crump, 84 Va. 927, 6 S. E. 620, 10 
Am. St. Rep. 895; Oxley Stave Co. v. Inter- 
national Union (C, C.) 72 Fed. 699; Casey v. 
Typographical Union (C. ©.) 45 Fed. 135, 12 
L. R. A. 193; Davis y. Starrett, 97 Me. 568, 55 
Atl. 516; Barr v. Essex Trades Council, 53 
N. J. Eq. 101, 30 Atl. 881; Park v. Druggists’ 
Ass’n,:176 N. Y. 1, 67 N. E. 186,62. R. A. 
632, 96 Am. St. Rep. 578. The word “boycott” 
does not necessarily import illegality. Gill 
Engraving Co. v. Doerr. (D,-C.) 214 F. 111, 118. 
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A “boycott” is a combination to cause a loss to 
one person by coercing others to withdraw from him 
their business intercourse, by threats that unless 
the others do so, the combination will cause sim- 
ilar loss to them. Hall v. Johnson, 87 Or, 21, 169 
P. 615, 516, Ann. Cas. 1918E, 49; Clarkson v. Laib- 
lan, 178 Mo. App. 708, 161 S. W. 660, 663. 


Primary Boycott 
That which oceurs when an organized 
union of employees, by concerted action, ceas- 
es dealing, either socially or in a business 
way, with a former employer. Pierce v. Sta- 
blemen’s Union, Local No. 8760, 103 P. 325, 
_ 827, 156 Cal. 70. 


Secondary Boycott 

A combination not merely to refrain from 
dealing with a person or to advise or by 
peaceful means persuade his customers to re- 
frain, but to exercise coercive pressure on such 
customers, actual or prospective, in order to 
cause them to withhold or withdraw their 
patronage, through fear of loss or damage to 
themselves. Duplex Printing Press Co. v. 
Deering, 41 S. Ct. 172, 176, 254 U. 5S. 443. 65 
L. Ed. 349, 16 A. L. R. 196: Pierce v. Stub’e- 
men’s Union, Local No. 8760, 103 Pac. 325, 
156 Cal. 70. An act which, when committed 
in concert with otbers, under certain cir- 
cumstances, may cause such injury to the 
public, or be so useless or unfair that these 
conditions will be decisive as to whether such 
act is permissible or forbidden, isa “secondary 
boycott,” and must be held to be an unlawful 
interference with trade and commerce. Jus- 
tin Seubert, Inc., v. Reiff, 164 N. Y. S. 522, 
526, 98 Misc. 402. The picketing of a non- 
union barber shop by placing a man on the 
sidewalk in front of the entrance wearing a 
placard that.the shop was unfair to organized 
labor was an attempted boycott, both primary 
and secondary, the purpose of the secondary 
boycott being to bring to bear a duress upon 
the customers of the person under attack by 
threatening them directly or indirectly with a 
boycott if they persist in trading with such 
a person. Ellis v. Journeyman Barbers’ In- 
ternational Union of America, Local Union 
No. 52, 191 N. W. 111, 112, 194 Iowa, 1179, 32 
A. L. R. 756. 


BOZERO. In Spanish law. An advocate; 
one who pleads the causes of others, or his 
own, before courts of justice, either as plain- 
tiff or defendant. Called also abogado, 


BRACHIUM MARIS. An arm of the sea. 


BRACINUM. A brewing; the whole quantity 
of ale brewed at one time, for which tolsestor 
was paid in some manors. Brecina, a brew- 
house. 


BRAHMIN, BRAHMAN, 
Hindu law. A divine; 
Hindu caste. 


or BRAMIN. In 
a priest; the first 


BRAKE. An effective “brake” consists of two 
members, called the “brake pair,” consisting 


‘BRANES 


of the “brake shoe,” which is the movable 
member, and the “brake dram,” or the sta- 
tionary member. Davis Sewing Mach. Co. v. 
New Departure Mfg. Co. (C. C. A.) 217 F. 775, 
780. 


BRANCH. An offshoot, lateral extension, or 
subdivision. Any member or part of a body 
or system; a department. Stevens v. Board 
of Water Com’rs of City of Hartford, 128 
A. 718, 716, 102 Conn. 218; Northern Indi- 
ana Land Co. v. Carlin, 127 N. E. 197, 201, 
189 Ind. 324. 

A branch of a family stock is a group of per- 
sons, related. among themselves hy descent 
from a common ancestor, and related to the 
main stock by the fact that that common an- 
cestor descends from the original founder or 
progenitor. 


BRANCH OF A RIVER. “Branch.” as dis- 
tinguished from a channel of a river, may 
have two or more separate channels; “chan- 
nel” meaning primarily the bed. United States 
v. Hutchings (D. C.) 252 F. 841, SH. 


BRANCH OF THE SEA. This term, as used 
at common law, included rivers in which the 
tide ebbed and flowed. Arnold v. Mundy, 6 
N. J. Law, 86, 10 Am. Dec. 356. 


BRANCH PILOT. One possessing a license, 
commission, or certificate of competency is- 
sued by the proper authority and usually 
after an examination. U. S. v. Forbes, 25 
Fed. Cas. 1141; Petterson v. State (Tex. Cr. 
App.) 58 S. W. 100; Dean v. Healy, 66 Ga. 
503; State v. Follett, 33 La. Ann, 228, 


BRANCH fAILROAD. A lateral extension 
of a-main line; a road connected with or is- 
suing from a main line, but not a mere inci- 
dent of it and not a mere spur or side-track, 
nor one constructed simply to facilitate the 
business of the chief railway, but designed 
to have a business of its own in the transpor- 
tation of persons and property to and from 
places not reached by the principal line. 
Akers v. Canal Co., 43 N. J. Law. 110; Biles 
v. Railroad Co., 5 Wash. 509, 32 Pac. 211; 
Grennan v. McGregor, 78 Cal. 258, 20 Pac. 
559; Newhall v. Railroad Co., 14 Ill. 274: 
Blanton y. Railroad Co., 86 Va. 618, 10 S. E. 
925. 


BRAND. To stamp; to mark, either with a 
hot iron or with a stencil plate, Dibble v. 
Hathaway, 11 Hun (N. Y.) 575. And see Miles 
v. Vermont Fruit Co., 124 A. 559, 563, 98 Vt. 1. 


BRANDING. An ancient mode of punish- 
ment by inflicting a mark on an offender with 
a hot iron. It is generally disused in civil 
law, but is a recognized punishment for some 
military offenses. 

It is also used with reference to the mark- 
ing of cattle for the purpose of identification. 


BRANKS. An instrument formerly used in 
some parts of England for the correction of 


BRASIATOR 


scolds; a scolding bridle. It Inclosed the 
head and a sharp piece of iron entered the 
mouth and restrained the tongue. 


BRASIATOR. A maltster, a brewer. 
BRASIUM. Malt. 


BRASS KNUCKLES or KNUCKS. A weapon 
worn on the hand for the purposes of offense 
or defense, 30 made that in hitting with the 
fist considerable damage is inflicted. It is 
called “brass knuckles” because it was orig- 
inally made of brass. The term is now used 
as the name of the weapon without reference 
to the metal of which it is made; Patterson 
v. State, 3 Lea (Tenn.) 575. 


BRAWL. A clamorous or tumultuous quarrel 
in a public place, to the disturbance of the 
public peace. 

In English law, specifically, a noisy quarrel 
or other uproarious conduct creating a dis- 
turbance in a church or churchyard. 4 BL 
Comm. 146; 4 Steph. Comm, 253. 

The popular meanings of the words 
“brawls” and “tumults” are substantially 
. identical. They are correlative terms, the one 
employed to express the meaning of the other, 
and are so defined by approved lexicogra- 
phers. Legally, they mean the same kind of 
disturbance to the public peace, produced by 
the same class of agents, and can be well com- 
prehended to define one and the same offense. 
State v. Perkins, 42 N. H. 464. 


BREACH. The breaking or violating of a 
law, right, or duty, either by commission or 
omission. 

In Contracts 


The violation or non-fulfilment of an obliga- 
tion, contract, or duty. 

When, in anticipation of the time for per- 
formance, one definitely and specifically re- 
fuses to do something which he is obligated to 
do, so that it amounts to a refusal to go on 
with the contract, it may be treated as a 
breach by anticipation. Friedman v. Katz- 
ner, 114 A. 884, 886, 139 Md. 195. Thus, the 
conduct of a buyer in insisting on inspection 
contrary to the contract was an “anticipatory 
breach.” Estes v. Curtiss Aercnlane & Mo- 
tor Corporation, 182 N. Y. S. 25, 26, 191 App. 
Div. 719. An anticipatory breach will op- 
erate as a present breach only if accepted and 
acted upon by the other party, who may dis- 
regard it and await the appointed day. Lewis 
v. Scoville, 108 A. 501, 502, 94 Conn. 79; 
Smith v. Georgia Loan Savings & Banking 
Co., 39 5. E. 410, 113 Ga. 975; Byrd Print- 
ing Co. v. Whitaker Paper Co., 70 S. E. 798, 
135 Ga. 865, Ann. Cas. 1912A, 182. 

A continuing breach occurs where the state 
of affairs, or the specific act, constituting the 
breach, endures for a considerable period of 
time, or is. repeated at short intervals. A 


constructive breach of contract takes place 


when the party bound to perform disables 
himself from performance. by. some act, or de- 


‘BREACH OF POUND. 
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clares, before the time comes, that he will not 
perform. Jordan v. Madsen, 69 Utah, 112, 
252 P. 570, 573; The Adamello (D. C.) 19 F. 
(2d) 388, 389. 

In Pleading 


This name is sometimes given to that part 
of the declaration which alleges the violation 
of the defendant’s promise or duty, immedi- 
ately preceding the ad damnum clause. 


BREACH OF CLOSE. The unlawful or un- 
warrantable entry on another person’s soil, 
land, or close. 3 BI. Comm. 209. 


BREACH OF CONTRACT. The failure, - 
without legal excuse, to perform any promise 
which forms the whole or part of a contract. 
Friedman v. Katzner, 114 A. S84, S86, 189 Md. 
195. 


BREACH OF COVENANT. The nonperform- 
ance of uny covenant agreed to be performed, 
or the doing of any act covenanted not to be 
done. Holthouse. 


BREACH OF DUTY. Ina general sense, any 
violation or omission of a legal or moral duty. 
More particularly, the neglect or failure to 
fulfill in a just and proper manner the duties 
of an office or fiduciary employment. Every 
violation by a trustee of a duty which eq- 
uity lays upon him, whether willful and 
fraudulent, or done through negligence or 
arising through mere oversight or forgetful- 
ness, is a breach of duty. Hivick v. Hemme, 
247 P. 692, 698, 118 OkL 167. 


The breaking any 
pound or place where eattle or goods dis- 
trained are deposited, in order to take them 
back. 3 Bl. Comm, 146. 


BREACH OF PRISON. The offense of actu- 
ally and forcibly breaking a prison or gaol, 
with intent to escape. 4 Chit. BI. 130, notes; 
4 Steph. Comm. 255. The eseape from cus- 
tody of a person lawfully arrested on crim- 
inal process, 


BREACH OF PRIVILEGE. An act or default 
in violation of the privilege of either house 
of parliament, of congress, or of a state leg- 
islature. 


BREACH OF PROMISE. Violation of a 
promise; chiefly used as an elliptical expres- 
sion for “breach of promise of marriage.” 


BREACH OF THE PEACE. A violation of 
the public tranquillity and order. The offense 
of breaking or disturbing the public peace by 
any riotous, forcible, or unlawful proceed- 
ing. 4 Bl. Comm. 142, et seg.; People v. 
Bartz, 53 Mich. 493, 19 N. W. 161; State v. 
White, 18 R. I. 473, 28 Atl. 868; People v. 
Wallace, 85 App. Div. 170, 83 N. Y. Supp. 130; 
Scougale v. Sweet, 124 Mich. 311, 82 N. W. 
1061; State v. Dean, 126 S. E. 411, 412, 98 
W. Va. 88; State v. Mancini, 101 A. 581, 583, 
91 Vt 507. “Breach of the peace” is a:generic 
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term, State v. Reichman, 188 S. W. 225, 
228, 135 Fenn. 653, Ann. Cas. 1918B, 889, and 
includes all violations of public peace or or- 
der and acts tending to a disturbance there- 
of, City of St. Louis v. Slupsky, 162 S. W. 
155, 157, 254 Mo. 309, 49.L. R. A. (N. S.) 919; 
State v. Hebert, 246 P. 507, 508, 121 Kan. 329, 
48 A. L, R. 81; City of Plattsburg v. Smarr 
{Mo, App.) 216 8. W. 538, 539; Delk v. Com- 
monwealth, 178 S. W. 1129, 1130, 166 Ky. 39. 
One who commits a breach of the peace is 
guilty of disorderly cpnduct, but not all dis- 
orderly conduct is necessarily a “breach of the 
peace.” Garvin v. City of Waynesboro, 8 S. 
E. 90, 91, 15 Ga, App. 633. 

A constructive breach of the peace is an un- 
lawful act which, though wanting the ele- 
ments of actual. violence or injury to any per- 
son, is yet inconsistent with the peaceable 
and orderly conduct of society. Various kinds 
of misdemeanors are included in this general 
designation, such as sending challenges to 
fight, going armed in public without lawful 
reason and in a threatening manner, etc. An 
apprehended breach of the peace is caused by 
the conduct of a man who threatens another 
with violence or physical injury, or who goes 
about in public with dangerous and unusual 
weapons ina threatening or alarming man- 
ner, or who publishes an aggravated libel up- 
on another, ete. 


BREACH OF TRUST. Any act done by a 
trustee contrary to the terms of his trust, or 
in excess of hig authority and to the detri- 
ment of the trust; or the wrongful omission 
by a trustee of any act required of him by 
the terms of the trust. Also the wrongful 
misappropriation by a trustee of any fund or 
property which had been lawfully committed 
to him in a fidueiary character. 
tion by a trustee of a duty which equity lays 
upon him, whether willful and fraudulent, or 
done through. negligence, or arising through 
mere oversight and forgetfulness, 
“breach of trust.” The term, therefore, in- 
cludes every omission and commission in car- 
rying out the trust according to its terms, of 
care and diligence in protecting and invest- 
ing the trust property, and of using perfect 
good faith. H. B. Cartwright & Bro. v. United 
States Bank & Trust Co., 167 P. 436, 453, 23 
N. M, 82; National Surety Co. v. State, 136 
A. 274, 277, 152 Md. 71, 50 A. L. R. 308. See 
Breach of duty, supra. 


BREACH OF WARRANTY. In real property 
law and the law of insurance. The failure or 
falsehood of an affirmative promise or state- 
nient, or the nonperformance of an executory 
stipulation. Hendricks v. Insurance Co., 8 
Johns. (N. Y.) 18; Fitzgerald v. Ben. Ass'n, 
39 App. Div. 251, 56 N. Y. Supp. 1005; Stewart 
v. Drake, 9 N. J. Law, 189. As used in the 
law of sales, “breach of warranty,” unlike 
fraud, does not involve guilty knowledge, 
Anglo-California Trust Co. v. Hall, 211 P. 
991, 993, 61 Utah, 223, and rests on contract, 


Every viola- 


is a. 


BREAKING 


Oelwein Chemical Co. v. Baker, 204 Iowa, 66, 
214 N. wW. 595, 598. 


BREAD ACTS. Laws providing for the syste- 
nance of persons kept in prison for debt. 


BREAK. “Break” may be used in a broad 
gense, as in seller’s covenant in contract of 
sale of auto, to indicate a weakness, impair- 
ment, or destruction of parts, however caused. 
American Locomotive Co. v. National Whole- 
sale Grocery Co., 115 N. E. 404, 405, 226 Mass. 
314, L. R. A. 1917D, 1125. 


BREAK ALEG. Pertaining to a broken bone 
anywhere between ankle and hip, with pos- 
sible exception of patella, 100% American Lo- 
cal Mut. Life & Accident Ass’n of El Paso v. 
Work (Tex. Civ. App.) 289 S. W. 1020. 


BREAKDOWN SERVICE. “Breakdown serv- 
ice” as applied to an electric public service 
eorporation is primarily a service for emer- 
gency and is used in case the electric plant 
of the customer breaks down; it is also used 
when very little electricity is required, as up- 
on holidays and Sundays, and also at the 
peak of the service when a maximum cur- 
rent is required during the day. People ex 
rel. New York Edison Co. v. Public Service 
Commission for First Dist., 181 N. Y. S. 259, 
261, 191 App. Div. 237. 


BREAKING.  Forcibly separating, parting, 
disintegrating, or piercing any solid sub- 
stance. In the law as to housebreaking and 
burglary, it means the tearing away or re- 
moval of any part of a house or of the locks, 
latches, or other fastenings intended to secure 
it, or otherwise exerting force to gain an en- 
trance, with the intent to commit a felony; 
or violently or forcibly breaking out of a 
house, after having unlawfully entered it, in 
the attempt to escape. Gaddie v. Com., 117 
Ky. 468, 78 S. W. 163, 111 Am. St. Rep, 259; 
Sims v. State, 136 Ind. 358, 36 N. E. 278; 
Melton v. State, 24 Tex. App. 287, 6 S. W. 
308; Mathews v. State, 36 Tex. 675; Carter 
v. State, 68 Ala. 98; State v. Newbegin, 25 
Me. 508; McCourt v. People, 64 N. Y. 585. 
An information alleging a “breaking” of prem- 
ises sufficiently implies necessary force. 
State v. Stuart, 316 Mo. 150, 289 S. W. 822, 
824. See, also, Palmer v. King, 41 App. D. C. 
419, 425. The slightest force is sufficient, 
as the lifting of a doorlatch, Dennis v. State, 
158 S. W. 1008, 1010, 71 Tex. Cr. R. 162; or 
the raising of a window, Hollis v. State, 153 
S. W. 853, 854, 69 Tex. Cr. R. 286; or the 
opening of a door that is partly shut (State 
v. Lapoint, 88 A. 523, 87 Vt. 115, 47 L. R. A. 
(N. S.) 717, Ann. Cas. 1916C, 318; Gibson v. 
Commonwealth, 265 S. W. 389, 345, 204 Ky. 
748), or one that is fastened or locked, Landry 
v. State, 258 S. W. 172, 174, 96 Tex. Cr. R. 
417; People v. Toland, 111 N. D. 760, 217 N. 
Y. 187, L. R. A. 1916H, 336, Ann, Cas. 1916B, 
586; Ashmon v. State, 63 So. 754, 755, 9 Ala, 


BREAKING 


App. 29; Norman v. State, 69 So. 362, 364, 
13 Ala. App. 337. 

Breaking, as an element of the crime of 
burglary, may be either actual or construc- 
tive. Davis v. Commonwealth, 110 S. E. 356, 
357, 132 Va. 521. “Constructive” breaking, 
as distinguished from actual, forcible break- 
ing, may be classed under the following 
heads: (1) Entries obtained by threats; (2) 
when, in consequence of violence done or 
threatened in order to obtain entry, the own- 
er, with a view more effectually to repel it, 
opens the door and sallies out and the felon 
enters; (8) when entrance is obtained by pro- 
curing the service of some intermediate per- 
son, such as a servant, to remove the fasten- 
ing; (4) when some process of law is fraud- 
ulently resorted to for the purpose of obtain- 
ing an entrance; (5) when some trick is re 
sorted to to induce the owner to remove the 
fastenings and open the door. State v. Henry, 
31 N. C. 468; Clarke v. Com., 25 Grat. (Va.) 
912; Ducher v. State, 18 Ohio, 317; Johnston 
v. Com., 85 Pa. 64, 27 Am. Rep. 622; Nicholls 
v. State, 68 Wis. 416, 32 N. W. 543, 60 Am. 
Rep. 870. While entering a building by a 
chimney is a constructive breaking, this is 
on the ground that a chimney is as much 
closed as its nature permits. State v. Hart, 
77 K. E. 862, 94 S. C. 214. ; 


BREAKING A CASE. The expression by the 
judges of a court, to one another, of their 
views of a case, in order to ascertain how far 
they are agreed, and as preliminary to the 
formal delivery of their opinions. “We are 
breaking the case, that we may show what 
is in doubt with any of us.” Holt, C. J., ad- 
` dressing Dolbin, J., 1 Show. 423. 


BREAKING BULK. The offense committed 
by a bailee (particularly a carrier) in open- 
ing or unpacking the chest, parcel, or case 
containing goods intrusted to his care, and 
removing the goods and converting them to 
his own use. 


BREAKING DOORS. Forcibly removing the 
fastenings of a house, so that a person may 
enter. 


BREAKING JAIL. The act of a prisoner in 
effecting his escape from a place of lawful 
confinement. Escape, while denoting the of- 
fense of the prisoner in unlawfully leaving 
the jail, may also connote the fault or neg- 
ligence of the sheriff or keeper, and hence is 
of wider significance than “breaking jail’ or 
“prison-breach.” 


BREAKING OF ARRESTMENT. In Scotch © 


law. The contempt of the law committed by 
an arrestee who disregards the arrestment 
used in his hands, and pays the sum or deliv- 
ers the goods arrested to the debtor. The 
breaker is liable to the arrester in damages. 
See Arrestment. 


BREAST OF THE COURT. A metaphorical 
expression signifying the conscience, discre- 


_to the masculine gender, 
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tion, or recollection of the judge. During the 
term of a court, the record is said to remain 
“in the breast of the judges of the court and 
in their remembrance.” Co. Litt. 260a; 3 
BI. Comm. 407. 

When we say that the record is in the 
“breast of the court” to be changed during 
the term, we only mean that the proceedings 
attested by it have not yet obtained that ir- 
revocable character which places them be- 
yond the power of the court after the term. 
Willson v. Ice, 78 W. Va. 672, 90 S. EB. 272, 
275. 


BREATH. In medical jurisprudence, The 
air expelled from the lungs at each expira- 
tion. 


BREDWITE. In Saxon and old English law. 
A fine, penalty, or amercement imposed for 
defaults in the assise of bread. Cowell. 


BREHON. In old Irish law. A judge. 1 
Bl. Comm. 100. Brehons, (treitheamhuin,) 
judges. 


BREHON LAW. The name given to the an- 
cient system of law of Ireland as it existed 
at the time of its conquest by Henry II.; and 
derived from the title of the judges, who 
were denominated “Brehons.” Its existence 
has been traced from the earliest period of 
Irish history down to the time of the Anglo- 
Norman invasion. 


BRENAGIUM. A payment in bran, which 
tenants anciently made to feed their lords’ 
hounds. 


BREPHOTROPHI. In the civil law. Per- 
sons appointed to take care of houses destined 
to receive foundlings. 


BRETHREN. ‘This word, in a will, may in- 
clude sisters, as well ùs brothers, of the per- 
son indicated; it is not necessarily limited 
Terry V. Brunson, 
1 Rich. Eq. (S. C.) 78. 


BRETHREN OF TRINITY HOUSE. See 
Elder Brethren. 


BRETTS AND SCOTTS, LAWS OF THE. 
A code or system of laws in use among the 
Celtic tribes of Scotland down to the begin- 
ning of the fourteenth century, and then 
abolished by Edward I. of England. 


BRETTWALDA. In Saxon law. 
of the Saxon heptarchy. 


The ruler 


BREVE. L. Lat. A writ. An original writ. 
A writ or precept of the king issuing out of 
his courts. It is used frequently in the plural 
(brevia, q. v.), especially in speaking of the 
different classes of writs. 

A writ by which a person is summoned or 
attached to answer an action, complaint, etc., 
or whereby anything is: commanded to be 


. done in the courts, in order to justice, ete. 


It is called “breve,” from the brevity of it, 
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and is addressed. either to the defendant him- 
self, or to the chancellors, Judges, sheriffs, or 
other officers. Skene. 


BREVE DE RECTO. A writ of right, or H- 
cense for a person ejected out of an estate, to 
sue for the possession of it. 


BREVE iNNOMINATUM. A writ making 
only a general complaint, without the details 
or particulars of the cause of action. 


Breve ita dicitur, quia rem de qua agitur, et 
intentionem petentis, paucis verbis breviter 
enarrat. A writ is so called because it briefly 
states, in few words, the matter in dispute, 
and the object of the party seeking relief. 
2 Inst. 39. 


Breve judiciale debet sequi suum originale, et 
accessorium suum principale. Jenk. Cent. 292. 
A judicial writ ought to follow its original, 
and an accessory its principal. 


. Breve judiciale non cadit pro defectu forma. 
Jenk, Cent. 43. <A judicial writ fails not 
through defect of form. 


BREVE NOMINATUM. A named writ. A 
writ stating the circumstances or details of 
the cause of action, with the time, place, and 
demand, very particularly. 


BREVE ORIGINALE. An original writ; a 
writ which gave origin and commencement 
to a suit. 


BREVE PERQUIRERE. ‘To purchase a writ 
or license of trial in the king’s courts by the 
plaintiff. ‘ 


BREVE TESTATUM. A written memoran- 
dum introduced to perpetuate the tenor of 
the conveyance and investiture of lands. 2 
Bl. Comm. 307. In Scotch law. A similar 
memorandum made out at the time of the 
transfer, attested by the pares curie and by 
the seal of the superior. Bell. 


BREVET. 
In Military Law 


A commission by which an officer is pro- 
moted to the next higher rank, but without 
conferring a right to a corresponding increase 
of pay. 

In French Law 
A privilege or warrant granted by the gov- 
ernment to a private person, authorizing him 
to take a special benefit or exercise an ex- 
elusive privilege. Thus a brevet d'invention 
is a patent for an invention. 


BREVIA. Lat. Writs. 
breve, which see. 


The plural of 


BREVIA ADVERSARIA. Adversary writs; 
writs brought by an adversary to recover 
land. 6 Coke, 67. 


BREVIA AMICABILIA, Amicable or friend- 
ly writs; writs brought by agreement or con- 
sent of the parties, 


BREVIBUS ET ROTULIS LIBERANDIS 


BREVIA ANTICIPANTIA. At common law. 
Anticipating or preventive writs. Six were 
included in this category, viz.: Writ of 
mesne; waerrantia charte; monstreverunt ; 
audita querela; curia claudenda; and ne in- 
juste veses. Peters v. Linenschmidt, 58 Mo. 
466. 


BREVIA DE CURSU. Writs of course. 
Formal writs issuing as of course. 


BREVIA FORMATA. Certain writs of ap- 
proved and established form which were 
granted of course in actions to which they 
were applicable, and which could not be 
changed but by consent of the great council 
of the realm. Bract. fol. 413b. 


BREVIA JUDICIALIA. Judicial writs. 
Auxiliary writs issued from the court during 
the progress of an-action, or in aid of the 
judgment. 


BREVIA MAGISTRALIA. Writs occasional- 
ly issued by the masters or clerks of chan- 
cery, the form of which was varied to suit 


the circumstances of each case. Bract. fol. 
418b. 
BREVIA SELECTA. Choice or selected 


writs or processes. Often abbreviated to 


Brev. Sel. 


Brevia, tam originalia quam judicialia, patiun- 
tur Anglica nomina. 10 Coke, 132. Writs, as 
well original as judicial, bear English names. 


BREVIA TESTATA. The name of the short 
memoranda early used to show grants of 
lands out of which the deeds now in use have 
grown. Jacob. 


BREVIARIUM ALARICIANUM. <A compila- 
tion of Roman law made by order of Alarie 
IL, king of the Visigoths, in Spain, and pub- 
lished for the use of his Roman subjects in 
the year 506. It is also known as Le» Ro- 
mana Visigothorum. It became the principal, 
if not the only, representative of Roman law 
among the Franks. 


BREVIARIUM ANIANI. Another name for 
the Brevarium Alaricianum, (q. v.) Anian 
was the referendery or chancellor of Alaric, 
and was commanded by the latter to authen- 
ticate, by his signature, the copies of the 
breviary sent to the comites. Mackeld. Rom. 
Law, § 68. ` 


BREVIATE. A brief; brief statement, epit- 
ome, or abstract. A short statement of con- 
tents, accompanying a'bill in parliament. 
Holthouse. The name is usually applied to 
the famous brief of Mr. Murray (afterwards 
Lord Mansfield) for the complainant in the 
case of Penn v. Lord Baltimore, 1 Ves. 444. 


BREVIBUS ET ROTULIS LIBERANDIS. 
A writ or mandate to a sheriff to deliver to 
his successor the county, and appurtenances, 
with the rolls, briefs, remembrance, and all 
other things belonging to his office. Reg. 
Orig. 295. 


BREWER 


BREWER. One who manufactures ferment- 
ed liquors of any name or description, for 
sale, from malt, wholly or in part, or from 
any substitute therefor. Act July 13, 1866, 
§ 9, (14 St. at Large, 117 [26 USCA § 2021); 
U. S. v. Dooley, 25 Fed. Cas. 890; U. S. v. 
Wittig, 28 Fed. Cas. 745. 


BRIBE. Any valuable thing given or prom- 
ised, or any preferment, advantage, privilege, 
or emolument, given or promised corruptly 
and against the law, as an inducement to any 
person acting in an official or public capacity 
to violate or forbear from his duty, or to im- 
properly influence his behavior in the per- 
formance of such duty. 

The term “bribe” signifies any money, 
goods, right in action, property, thing of val- 
ue, or advantage, present or prospective, or 
any promise or undertaking to give any, 
asked, given, or accepted, with a corrupt in- 
tent to influence unlawfully the person to 
whom it, is given, in his- action, vote, or 
opinion, in any public or official capacity. 
Pen. Code Cal. § 7; Pen. Code Tex, 1895, 
art. 144 (Vernon’s Ann. Pen. Code art. 177); 
People v. Van de Carr, 84 N. Y. S. 461, 87 App. 
Div. 386; People v. Ward, 110 Cal. 369, 42 P. 
894; Com. v. Headley, 111 Ky. 815, 64 S. W. 
744; Williams v. State, 188 Ind. 283, 123 N. 
E. 209, 213. It is a gift, not necessarily of pe- 
cuniary value, bestowed for the purpose of 
influencing the conduct of the receiver, and 
must be of substantial and not mere imagi- 
nary value to him, or merely gratifying a 
wish or hope. People v. Hyde, 141 N. Y. S. 
1089, 1093, 156 App. Div. 618. 


BRIBERY. In criminal law. The receiving 
or offering any undue reward by or to any 
person whomsoever, whose ordinary profes- 
sion or business relates to the administration 
of public justice, in order to influence his be- 
havior in office, and to incline him to act 
contrary to his duty and the known rules of 
honesty and integrity. Hall v. Marshall, 80 
Ky. 552; Walsh v. People, 65 Ill. 65, 16 Am. 
Rep. 569; Com. v. Murray, 135 Mass. 530; 
Hutchinson v. State, 36 Tex. 294; State v. 
Harrah, 101 W. Va. 300, 132 S. E. 654, 655. 
“Bribery,” under the common law, is the giv- 
ing or receiving anything of value, or any 
valuable service, intended to influence one 
in the discharge of a legal duty; gist of the 
offense being the tendency to pervert justice. 
People v. Peters, 265 IH. 122, 106 N. E. 513, 


515, Ann. Cas. 1916A, 813. And see State v. 


Farris (Mo. App.) 229 S. W. 1100, 1102. 

The term “bribery” now extends further, 
and includes the offense of giving a bribe to 
many other classes of officers; it applies both 
to the actor and receiver, and extends to 
voters, cabinet ministers, legislators, sheriffs, 
and other. classes. 2 Whart. Crim. Law, $ 
1858; In re Crum, 55 N. D. 876, 215 N. W. 
682, 688, 55 A, L. R. 220; State v. Benson, 144 
Wash. 170, 257 P. 236, 238; People y. Bilitzke, 

174 Mich. 329, 140 N. W. 590, 591; State v 
McGraw, 142 La. 417, 76 So. 822. 
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The offense of taking any undue reward 
by a judge, juror, or other person concerned 
in the administration of justice, of by & 
public officer, to influence his behavior in his 
office. 4 Bl. Comm. 139, and note. 

Bribery is the giving or receiving any un- 
due reward to influence the behavior of the 
person receiving such reward, in the dis- 
charge of his duty, in any office of govern- 
ment or of justice. Code Ga. 1882, § 4469 
(Pen. Code 1926, § 270). 

The crime of offering any undue reward or 
remuneration to any public officer of the 
crown, or other person intrusted with a public 
duty, with a view to influence his behavior 
in the discharge of his duty. The taking such 
reward is as much bribery as the offering it. 
It also sometimes signifies the taking or giv- 
ing a reward for public office. The offense is 
not confined, as some have supposed, to ju- 
dicial officers.” Brown. 


BRIBERY AT ELECTIONS. The offense 
committed by one who gives or promises or 
offers money or any valuable inducement to 
an elector, in order to corruptly induce the 
latter to vote in a particular way or to ab- 
stain from voting, or as a reward to the vot- 
er for having voted in a particular way or 
abstained from voting. 


BRIBOUR. One that pilfers other men’s 
goods; a thief. 


BRICOLIS. An engine by which walls were 
beaten down. Blount. 


BRIDEWELL. In England. A house of cor- 
rection. 


BRIDGE. A structure erected over a river, 
creek, stream, ditch, ravine, or other place 
to facilitate the passage thereuf ; including by 
the term both arches and abutments; Board 
of Chosen Freeholders of Sussex County v. 
Strader, 18 N. J. Law, 108, 35 Am. Dec. 530; 
Bardwell v. Town of Jamaica, 15 Vt. 438; 
Mitchell County v. Dixon, 20 Ga. App. 21, 92 
S. E. 405, 408; Dubourdieu v. Delaware Tp. 
of Wyandotte County, 106 Kan, 650, 189 P. 
386, 388; Andrew B. Hendryx Co. v. City of 
New Haven, 104 Conn. 632, 134 A. TT, 79; 
Bridge Co. v. Railroad Co., 17 Conn. 56, 42 
Am. Dec. 716; Proprietors of Bridges v. Land 
Imp. Co., 13 N. J. Eg. 511; Rusch v. Daven- 
port, 6 Iowa, 455; Whitall v. Gloucester Coun- 
ty, 40 N. J. Law, 305; as well as approaches; 
Ti I. T. 430; McGee v. Jones County, 161 
Iowa, 296, 142 N. W. 957, 959, 48 L., R. A. (N. 
S.) 141; Hannan, Hickey Bros. Const. Co. v. 
Chicago, B. & Q. R. Co. (Mo. App.) 247 S. W. 
436, 439; In re Park Lane South in City of 
New York, 200 N. Y. S. 556, 557, 206 App. Div. 
269; Yocom v. City of Sheridan, 68 Or. 232, 
187 P. 222, 223; contra, under a statute, City 
of Stamford v. Town of Stamford, 100 Conn. 
434, 124 A. 26, 27. The term likewise includes 
erabankments ; Morgan County v. Glass, 139 
Ga. 415, T7 S. E. 583; culverts; Central 
Bridge & Const. Ce. v. Saunders County, 106 


251 


Neb. 484, 184 N. W. 220, 223; contra, Village 
of Marissa v. Jones, 327 IIL 180, 158 N. E. 
389, 394; Williamson v. Hossley, 127 Miss. 
505, 90 So. 184; viaducts; In re City of Bos- 
ton, 221 Mass. 468, 109 N. E. 389, 392; Bailey 
v. City of Hermosa Beach, 183 Cal. 757, 192 
P. 712, 713; but not a railway viaduct, de- 
signed only for the passage of engines and 
cars; Bridge Proprietors v. Land & Improve- 
ment Co., 1 Wall. 116, 17 L. Ed. 571; nor 
does the term include a drain under a bridge; 
Ellis v. Floyd County, 24 Ga. App. 717, 102 
S. E. 181; nor a franchise or contract to 
build a bridge; New Orleans Pontchartrain 
Bridge Co. v. Louisiana Public Service Com- 
mission, 162 La. 874, 111 So. 265, 266. 

A building of stone or wood erected across a 
river, for the common ease and benefit of trav- 
elers. Jacob. 

Bridges are either public or private. Pub- 
lic bridges are such as form a part of the 
highway, common, according to their char- 
acter as foot, horse, or carriage bridges, to 
the publie generally, with or without toll. 
State v. Street, 117 Ala. 203, 23 So. 807; Ev- 
erett v. Bailey, 150 Pa, 152, 24 A. 700; Rex v. 
Bucks County, 12 East, 204; Murphy v. Vil- 
lage of Ft. Edward, 79 Misc. 296, 140 N. Y. 8S. 
885, 887. Rev. Codes Idaho, § 874 (Code 1932, 
§ 39-101). Bonneville County v. Bingham 
County, 24 Idaho, 1, 132 P. 431, 433. 

A private bridge is one which is not open 
to the use of the public generally, and does 
not form part of the highway, but is reserved 
for the use of those who erected it, or their 
successors, and their licensees. Rex v. Bucks 
County, 12 East, 192. Such a bridge will not 
be considered a public bridge although it may 
be occasionally used by the public. Thomp- 
son v. R. Co., 3 Sandf. Ch. (N. ¥.) 625; 1 Rolle, 
Abr. 368, Bridges, pl. 2; 2 Inst. 701; 1 Salk. 
359. 


BRIDGE-MASTERS. Persons chosen by the 
citizens, to have the care and supervision of 
bridges, and having certain fees and proiits 
belonging to their office, as in the case of Lon- 
don Bridge. 


BRIDLE ROAD. In the location of a private 
way laid out by the selectmen, and accepted 
by the town, a description of it as a “bridle 
road” does not confine the right of way to a 
particular class of animals or special mode of 
use. Flagg v. Flagg, 16 Gray (Mass.) 175. 


BRIEF. . 
In General 


A written document; a letter; a writing 
in the form of a letter. A summary, abstract, 
or epitome. A condensed statement of some 
larger document, or of a series of papers, 
facts, or propositions, 

An epitome or condensed summary of the 
facts and circumstances, or propositions. of 
law, constituting the case proposed to be set 
up by either party to an action about to be 
tried or argued, ` 


' BRIEF. 


—Brief a l'evesque. A writ to the bishop 
which, in quare impedit, shall go to remove an 
incumbent, unless he recover or be: presented 
pendente lite, 1 Keb. 386, 

—Brief of title. 


In practice. A methodical 


. epitome of all the patents, conveyances, in- 


cumbrances, liens, court proceedings, and 
other matters affecting the title to a certain 
portion of real estate. 


—Brlef out of the chancery. . In Scotch law. A 
writ issued in the name of the sovereign in 
the election of tutors to minors, the cognosc- 
ing of lunatics or of idiots, and the ascer- 
taining the widow’s terce; and sometimes in 
dividing the property belonging to heirs-por- 


tioners. In these cases only brieves are now 
in use. Bell. 
—Brief papal. In ecclesiastical law. The 


pope’s letter upon matters of discipline. 


In English Practice 


A document prepared by the attorney, and 
given to the barrister, before the trial of a 
cause, for the instruction and guidance of the 
latter. It contains, in general, all the in- 
formation necessary to enable the barrister to 
successfully conduct their client’s case in 
court, such as a statement of the facts, a sum- 
mary of the pleadings, the names of the wit- 
nesses, and an outline of the evidence ex- 
pected from them, and any suggestions arising 
out of the peculiarities of the case, 


In American Practice 


A written or printed document, prepared by 
counsel to serve as the basis for an argument 
upon a cause in an appellate court, and usu- 
ally filed for the information of the court. 
It embodies the points of law which the coun- 
sel desires to establish, together with the ar- 
guments and authorities upon which he rests 
his contention. 

A brief, within a rule of court requiring 
counsel to furnish briefs, before argument, im- 
plies some kind of statement of the case for 
the information of the court. Gardner v. 
Stover, 43 Ind. 356. A “brief” is the vehicle 
of counsel to convey to the appellate court 
the essential facts of his client’s case, a state- 
ment of the questions of law involved, the 
law he would have applied, and the applica- 
tion he desires made of it by the court. Bell 
v. Germain, 107 P. 630, 12 Cal. App. 375. 


—Printed brief. Typewritten brief is a writ- 
ten and not a “printed brief.’ Waterman 
Lumber & Supply Co. v. Holmes (Tex. Civ. 
App.) 161 S. W. 70. 


In Scotch Law 
Brief is used in the sense of “writ,” and 
this seems to be the sense in which the word 
is used in very many of the ancient writers. 
In Ecclesiastical Law 
A papal rescript sealed with wax, See Bull. 


BRIEFLY 


BRIEFLY. Concisely; in a few words; per- 
taining to a short or abridged statement. 
Boynton Real Estate Co. v. Woodbridge Tp., 
109 A. 514, 515, 94 N. J. Law, 226. 


BRIEVE. In Scotch law. A writ. 1 Kames, 
Eq. 146. 


BRIGA. In old European law. Strife, con- 


tention, litigation, controversy, 


BRIGANDINE. A,eoat of mail or ancient 
armour, consisting of numerous jointed seale- 
like plates, very pliant and easy for the body, 
mentioned in 4 & 5 P, & M. e. 2. 


BRIGBOTE. In Saxon and old English law. 
A tribute or contribution towards the repair- 
ing of bridges. See Bote. 


‘BRINE, A solution 4 per eent. salt is brine, 
within the meaning of the provision of para- 
graph 488, Free List, Tariff Act of 1913, for 
‘fruits in brine.” Amerman & Patterson vV. 
U. 5., 12 Ct. Cust. App. 117, 118. 


BRING INTO. To import, U. S. v. Gully (D. 
C.) 9 F.(2d) 959; to introduce, Sturgeon v. 
State, 154 P. 1050, 1055, 17 Ariz. 513, L. R. A. 
1917B, 1230. 


BRING SUIT. To “bring” an action or suit 
has a settled customary meaning at law, and 
refers to the initiation of legal proceedings 
in a suit. A suit is “brought” at the time it 
is commenced. Hames v. Judd (Com. Pl.) 9 
N. X. Supp. 743; Rawle v. Phelps, 20 Fed. 
Cas. 321; Goldenberg v. Murphy, 108 U. 8. 
162, 2 Sup. Ct. 388, 27 L. Ed. 686; Buecker 
v. Carr, 60 N. J. Eq. 300, 47 Atl. 34; Wall v. 
Chesapeake & O. Ry. Co., 125 N. E. 20, 23, 290 
Ill. 227. “Brought” and “commenced” in stat- 
utes of limitations are commonly deemed to 
have been used interchangeably. Hannaman 
v. Gordon (Tex. Com. App.) 261 S. W. 1005, 
1008. Under such statutes, the suit may be 
“brought,” when the summons subsequently 
served is issued. Mill Creek & Minehill Nav. 
& R. Co. v. United States (D. C.) 246 F. 1013, 
1016. Under a statute providing that no ac- 
tion shall be “brought or maintained” against 
a school district for noncontractual acts or 
omissions relating to athletic apparatus or 
playgrounds, “brought” applies to actions not 
yet instituted. Bruenn v. North Yakima 
School Dist. No. 7, Yakima County, 172 P. 
569, 571, 101 Wash. 374. 


BRINGING MONEY INTO COURT. The act 
of depositing money in the eustody of a court 
or of its clerk or marshal, for the purpose of 
satisfying a debt or duty, or to await the re- 
sult of an interpleader. Dirks v. Juel, 59 
Neb. 353, 80 N. W. 1045. 


BRIS. In French maritime law. Literally, 
breaking ; wreck, Distinguished from 
naufrage, (q. v.). 


BRISTOL BARGAIN. In English law. A 
contract by which A. lends B. £1,000 on. good 
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security, and it is agreed that £500, together 
with interest, shall be paid at a time stated; 
and, as to the other £500, that B., in con- 
sideration thereof, shall pay to A. £100 per 
annum for seven years, Wharton. 


BRITISH COLUMBIA. The territory on the 
north-west coast of North America, once 
known by the designation of “New Caledonia.” 
Its government is provided for by 21 & 22 
Vict. e. 99. Vancouver Island is united to 
it by the 29 & 30 Vict. ce. 67. See 33 & 84 
Vict. c. 66. 


BRITISH THERMAL UNIT. The amount of 
heat required to raise a pound of water one 
degree Fahrenheit. Oklahoma Natural Gas 
Co. v. Corporation Commission of Oklahoma, 
237 P. 838, 841, 111 Okl. 6; Shawnee Gas & 
Electric Co. v. Corporation Commission of 
Oklahoma, 237 P. 844, 111 Okl. 138. 


BROCAGE. The wages, commission, or pay 
of a broker {also called “brokerage”’), Also 
the avocation or business of a broker. 


BROCARD. In old English law. A legal 
maxim. “Brocardica Juris,’ the title of a 
small book of legal maxims, published at 
Paris, 1508. 


BROCARIUS, BROCATOR. In old English 
and Scotch law. A broker; a middleman be- 
tween buyer and seller; the agent of both 
transacting parties. Bell; Cowell. 


BROCELLA. In old English law. A wood, 
a thicket or covert of bushes and brushwood. 
Cowell; Blount. 


BROKEN STOWAGE. In maritime law. 
That space in a ship which is not filled by her 
cargo. 


BROKER. An agent employed to make bar- 
gains and contracts between other persons, 
in matters of trade, commerce, or naviga- 
tion, for a compensation commonly called 
“brokerage.” Story, Ag. § 28; Payne v. Pon- 
der, 77 S. BE. 32, 34, 139 Ga, 283. But the 
term “broker” is no longer limited, but ex- 
tends to almost every branch of business, to 
realty as well as personalty. Richmond 
Mortgage & Loan Corporation v. Rose, 128 S. 
E. 604, 605, 142 Va. 342. 

Those who are engaged for others in the 
negotiation of contracts relative to property, 
with the custody of which they have no con- 
cern, Paley, Prin. & Ag. 13; Gile v. Tsutak- 
awa, 187 P. 323, 326, 109 Wash. 366. 

The broker or intermediary is he who is 
employed to negotiate a matter between two 
parties, and who, for that reason, is consid- 
ered as the mandatary of both. Civil Code 
La. art. 3016. 

One whose business is to negotiate pur- 
chases or sales of stocks, exchange, bullion; 
coined money, bank-notes,. promissory notes, ` 
or other securities, for himself or for others. 
Ordinarily, the term “broker” is applied to 
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one acting for others; but the part of the 
definition which speaks of purchases and 
sales for himself is equally important as that 
which speaks of sales and purchases for 
others. Warren v. Shook, 91 U. 8. 710, 23 
L. Ed. 421; MecCornick & Co., Bankers, vV. 
Tolmie Bros., 248 P. 355, 358, 42 Idaho, 1. 

A broker is a mere negotiator between oth- 
er parties, and’ does not act in his own name, 
but in the name of those who employ him. 
Henderson v. State, 50 Ind. 234; San Jacinto 
Life Ins. Co. v. Brooks (Tex. Civ. App.) 274 
S. W. 648, 650. 

Brokers are persons whose business it is to 
bring buyer and seller together; they need 
have nothing to do with negotiating the bar- 
gain, Keys v. Johnson, 68 Pa. 42, 


A “broker” is an agent acting under a limited 
authority usually authorized to buy or sell a par- 
ticular thing in specified quantities. Portsmouth 
Cotton Oil Refining Corp, v. Madrid Cotton Oil Co., 
200 Ala. 634, 77 So. 8, 9. 

As distinguished from a broker, a “middleman,” 
In a real estate transaction, is employed merely to 
bring the parties together when each desires to ex- 
change his property for that of the other, or where 
one desires to sell and the other to purchase; his 
services are not rendered as the agent of either 
party, and he may later receive a commission from 
both; but a “broker” is the agent of a party, em- 
ployed to procure a customer or to effect the sale 
or exchange Tracey v. Blake, 229 Mags, 57, 118 N. 
E. 271, 272. 

The difference between a factor or commission 
merchant and a broker is this: A factor may buy 
and sell in his own name, and he has the goods in 
his possession; while a broker, aa such, cannot or- 
dinarily buy or sell in his own name, and has no 
possession of the goods sold. Slack v. Tucker, 23 
Wall. 321, 330, 28 L. Ed. 143; Lawrence Gas Co. v, 
Hawkeye Oil Co., 165 N. W. 445, 446, 182 Iowa, 179, 
8 A. L. R. 192. Moreover, a factor has a special 
property in the goods. Sutton & Cummins v. Kiel 
Cheese & Butter Co., 155 Ky. 465, 159 S. W. 950, 951. 

The legal distinction between a broker and a fac- 
tor is that the factor is intrusted with the prop- 
erty the subject of the agency; the broker is only 
employed to make a bargain in relation to it. Per- 
Kins v. State, 50 Ala, 154, 156. 


Brokers are of many kinds, the most im- 
portant being enumerated and defined as fol- 
lows; 


—Exchange brokers, who negotiate foreign 
bills of exchange. 


—Insurance brokers, who procure insurances 
for those who employ them and negotiate 
between the party seeking insurance and the 
companies or their agents. 


—Merchandise brokers, who buy and sell goods 
and negotiate between buyer and seller, but 
without having the custody of the property. 


—Money-broker. A money-changer; a scriv- 
ener or jobber ; one who lends or raises money 
to or for others. 


—Note brokers, who negotiate the discount 
or sale of commercial paper. 
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—Pawnbrokers, who lend money on goods de- 
posited with them in pledge, taking high rates 
of interest. : 


—Real-estate brokers, who procure the pur- 
chase or sale of land, acting as intermediary 
between vendor and purchaser to bring them 
together and arrange terms; and who nego- 
tiate loans on real-estate security, manage 
and lease estates, ete. Latta v. Kilbourn, 150 
U. S. 524, 14 8. Ct. 201, 37 L. Ed. 169; Chad- 
wick v. Collins, 26 Pa. 189; Brauckman v. 
Leighton, 60 Mo. App. 42; Abraham v, Was- 
aff, 111 Okl. 188, 239 P. 188, 140; Crews v. 
Sullivan, 133 Va. 478, 113 5. E. 865, 566. A 
“real estate broker” is one employed in nego- 
tiating the sale, purchase, or exchange of 
lands on a commission contingent on success. 
Oregon Home Builders v. Montgomery Inv. 
Co., 94 Or, 349, 184 P. 487, 491. To constitute 
one a “real estate broker” within statutes re- 
quiring a license to engage in such business, it 
is not sufficient that he make one or two sales, 
but it must be shown that he is engaged in 
the business to such an extent that it is his’ 
vocation or partial vocation. Morris vV. 
O'Neill, 239 Mich. 663, 215 N. W. 8,9; Boggan 
v. Clark, 141 Miss. 849, 105 So. 760, 761; Kill- 
en v. Irmiter, 233 Ill. App. 116, 119; Kolb v. 
Burkhardt, 148 Md. 539, 129 A. 670, 672. 


—Ship-brokers, who transact business between 
the owners of ships and freighters or chart- 
erers, and negotiate the sale of vessels. 


—Stock-brokers, who are employed to buy and 
sell for their principals all kinds of stocks, 
corporation bonds, debentures, shares in com- 
panies, government securities, municipal 
bonds, etc. The term “broker” applies as well 
to a broker on the Board of Trade as to one on 
the Stock Exchange. Cutler v. Pardridge, 
182 Il. App. 350, 358. 


BROKERAGE. The wages or commissions 
of a broker; also, his business or occupation. 


BROKERAGE CONTRACT. A contract of 
agency, whereby broker is employed to make 


. contracts of kind agreed upon in name and on 


behalf of his principal, and for which he is 
paid an agreed commission. Nolen’s Adm’r 
v. Robinson, 213 Ky. 752, 281 S. W. 1034, 1036 ; 
Spilo v. Baumann-McWhirter Chemical Co. 
(Sup.) 157 N. Y. S. 521, 522; Hardesty v. Mar- 
tin Ebersbach Co. (C. C. A.) 294 F. 5, 6. 


BROSSUS. Bruised, or injured with blows, 
wounds, or other casualty. Cowell. 


BROTHEL. A bawdy-house; a house of ill 
fame; a common habitation of prostitutes. 
Thaler v. U. S. (C. C. A.) 261 F. 746, 749; Unit- 
ed States v. Casey (D. C.) 247 F. 362, 364. 


BROTHER. One person is a brother “of the 
whole blood” to another, the former being a 
male, when both are born from the same 
father and mother. Ve is a brother “of the 
half blood” to that other (or half-brother) 
when the two are born to the same father by 
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different mothers or by the same mother to 
different fathers. 

In the civil law, the following distinctions 
are observed: ‘Two brothers who descend 
from the same father, but by different moth- 
ers, are called “consanguine” brothers. If 
they have the same mother, but are begotten 
by different fathers, they are called “uterine” 
brothers. If they have both the same father 
and mother, they are denominated brothers 
“germane.” 

The phrase “brothers and sisters” as used 
in statutes of descent and in inheritance tax 
statutes is commonly construed to include 
half brothers and half sisters. Thompson v. 
Smith, 102 Okl. 150, 227 P. 77, 80; People v. 
Elliff, 74 Colo. 81, 219 P. 224, 225. 


BROTHER-IN-LAW. A wife’s brother or a 
sister’s husband. There is not any relation- 


ship, but only affinity, between brothers-in- . 


law. Farmers’ L. & T. Co. v. Iowa Water Co. 
(C. ©.) 80 Fed. 469. See State v. Foster, 112 
La, 533, 36 So. 554. * Two men are net broth- 

` ers-in-law from the circumstance merely of 
having married sisters. Cruce v. State, 87 
Fla. 406, 100 So. 264, 265. 


BROTHERHOOD AND GUESTLING, COURT 
OF. The Brotherhood was a conference of 
seven towns (i. e., the Cinque Ports and two 
other ancient towns) as to the provision of the 
necessary ships and as to arranging for the 
herring sale at Yarmouth, and for other such 
purposes. The Guestling was rather a wider 
meeting, at which not merely the Brotherhood, 
but deputies from other associated towns 
were present for the discussion of subjects of 
common interest to all. 


BROUGHT. Taken; carried. This is the 
meaning of the word as used in Judicial Code 
§ 41 (28 USCA § 102) providing that the trial 
of offenses on the high seas or elsewhere out 
of the jurisdiction of any particular state or 
district shall be in the district where the of- 
fender is found, or into which he is first 
brought. United States v. Townsend (D. C.) 
219 F. 761, 762. ; 

A writ of error is not “brought” until it is 
filed or lodged in the court, or with the clerk 
of the court, which rendered the judgment, 
United States v. Alamogordo Lumber Co. (C. 
C. A.) 202 F. 700, 703; U. S. v. Shaffer (D. C.) 
278 F. 549, 551. 


BROUGHT TO THE ATTENTION OF. 
Equivalent to the expression “made known 
to.” State v. Sullivan, 159 La. 589, 105 So. 
631, 636. 


BROUGHT TO TRIAL. An action is not 

` brought to trial until the trial is commenced, 
Boyd v. Southern Pac. R, Co., 185 Cal. 344, 
197 P. 58, 59; Miller & Lux v. Superior Court 
of California in and for Merced County, 192 
Cal. 338, 219 P. 1006, 1009. — 


BRUARIUM. In old English law. A heath 
ground; ground where heath grows. Spel- 
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BRUGBOTE. See Brigbote. 


BRUILLUS. In old English law. A wood 
or grove; a thicket or clump of trees in a park 
or forest. Cowell. 


BRUISE. In medical jurisprudence. A con- 
tusion; an injury upon the flesh of a person 
with a blunt or heavy instrument, without so- 
lution of continuity, or without breaking the 
skin. Shadock v. Road Co., 79 Mich. 7, 44 
N. W. 158; State v. Owen, 5 N. C. 452, 4 Am. 
Dec. 571. See Contusion. 


BRUKBARN. In old Swedish law. The 
child of a woman conceiving after a rape, 
which was made legitimate. Literally, the 
child of a struggle. Burrill. 


BRUSHING. This term, as well as the ex- 
pression “lifting bottom,” is applied to dig- 
ging of space in middle of bottom of mine en- 
try or room neck in which to lay track. Sehil- 
lings v. Big Creek Coal Co. (Mo.App.) 277 S. 
W. 964, 965. 


BRUTUM FULMEN. An empty noise; an 
empty threat. 


BUBBLE. An extravagant or unsubstantial 
project for extensive operations in business 
or commerce, generally founded on a fictitious 
or exaggerated prospectus, to ensnare unwary 
investors. Companies formed on such a basis 
or for such purposes are called “bubble com- 
panies.” The term is chiefly used in Eng- 
land. 


BUBBLE ACT. The statute 6 Geo. I. ce. 18 
(1719), “for restraining several extravagant 
and unwarrantable practices herein mention- 
ed,” was so called. It preseribed penalties 
for the formation of companies with little or 
no capital, with the intention, by means of 
alluring advertisements, of obtaining money 
from the public by the sale of shares. Such 
undertakings were then commonly called 
“bubbles.” This legislation was prompted 
by the collapse of the “South Sea Project,” 
which, as Blackstone says, “had beggared half 
the nation.” It was mostly repealed by the 
statute 6 Geo. IV. c. 91. 


An office or place (other 
than a regularly incorporated or licensed ex- 
change) where information is posted as to the 
fluctuating prices of stocks, grain, cotton, or 
other commodities, and where persons lay 
wagers on the rise and fall of such prices 
under the pretence of buying and selling such 
commodities. C. A. King & Co. v. Horton, 116 
Ohio St. 205, 156 N. E. 124, 126; Bryant v. W. 
U. Tel. Co. (C. C.) 17 Fed. 828; Fortenbury v. 
State, 47 Ark. 188, 1 S. W. 58; Connor v. 
Black, 119 Mo. 126, 24 S. W. 184; Smith v. W. 
U. Tel. Co., 84 Ky. 664, 2 S. W. 483; State v. 
McGinnis, 188 N. C. 724, 51 S. E. 50; Gate- 
wood v. North Carolina, 203 U. S. 531, 27 Sup. 
Ct. 167, 51 L. Ed. 305; Burns’ Ann. St. Ind. 
1914, § 38387 (Burns’ Ind. ‘St. 1926, § 2691); 
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Sawers Grain Co. v. Teagarden, 84 Ind. App. 


522, 148 N. E. 205, 208. 


BUCK’S EXTENSION PROCESS. Some uni- 
form, continuous force or pull applied to leg 
or foot below break to overcome natural con- 
traction of muscles of thigh, which have 
a strong tendency to pull broken ends together 
and cause them to slip by each other, espe- 
cially when break is oblique. Sweet v. Douge, 
145 Wash. 142, 259 P. 25. See Counterexten- 
sion, 


BUCKSTALL. A toil, net, or snare, to take 
deer. 4 Inst. 306. 


BUDGET. A name given in England to the 
statement annually presented to parliament 
by the chancellor of the exchequer, contain- 
ing the estimates of the national revenue and 
expenditure. 


BUFFER. A contrivance to mitigate the 
shock by cars coming together rather than a 
Safety appliance; an elastic apparatus for 
deadening the jar caused by the collision of 
bodies. George v. Atchison, T. & S. F. Ry. 
Co., 102 Kan. 774, 178 P. 403, 404. 


BUFFET. A public place for lunch or light 
refreshments. McCormick v. Brennan, 224 
Til, App. 251, 254. 


BUG. As applied to telegraph instruments, 
a generic name in common use, and has been 
for many years, among operators, to charac- 


terize vibrating horizontal arm for the semi- 


automatic production of code dots, as dis- 
tinguished from the Morse key, requiring a 
separate motion of the operator’s hand for 
each dot. Vibroplex Co. v. J. H. Bunnell & 
Co. (D. C.) 13 F.(2d) 528. A 


BUGGERY. A carnal copulation against 
nature; and this is either by the confusion of 
species,—that is to say, a man or a woman 
with a brute beast,—or of sexes, as a man with 
aman, or man unnaturally with a woman. 3 
Inst. 58; 12 Coke, 36. Ausman v. Veal, 10 
Ind. 356, 71 Am. Dec. 331; Com. v. J., 21 Pa. 
Co. Ct. R. 626. This term is often used inter- 
changeably with “sodomy”; but even when so 
used, it does not necessarily include the act 
called “fellatio” or “fellation.” 
Murry, 186 La. 253, 66 So. 963, 964. See Sod- 
omy. 


BUILD. To construct and raise anew. At- 
torney General ex rel. Gibson v. Board of 
Sup’rs of Montcalm County, 141 Mich. 590, 
104 N. W. 792, 794 (quoting and adopting defi- 
nition in State v. White, 16 R. I. 591, 18 A. 
179, 1088). To form by uniting materials into 
a regular structure. In re Rutland Realty 
Co. (D. C.) 157 F. 296, 297; United States v. 
Blair (©. C.) 190 F. 372, 374. 

The term may also be employed in the sense 
of obtain, secure, or acquire. Verner v. Mull- 
er, 89 S. C. 545, 72 S. E. 393; Nebraska Loan 
& Building Ass'n v. Perkins, 61 Neb. 254, 85 
N. W. 67, 69. 7 


State v. 
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“Bulld” fs not synonymous with amend, repair, 
or maintain. State v. White, 16 R. I. 581, 18 Atl. 
17%; Hutchinson v. City of Olympia, 2 Wash. T. 
314, 5 P. 606, 608; Moorhead v., Little Miami R. Co., 
17 Ohio, 340, 353. — 

But it has been held that a grant of power to 
build a railroad, or a requirement that certain per- 


‘sons shall build bridges, may include the power or 


duty of maintenance or repair. Central R. Co. v. 
Collins, 40 Ga. 582, 624; Franklin County Com’rs v. 
White Water Valley Canal Co., 2 Ind. 162, 163. 


BUILDER. One whose occupation is the 
building or erection of structures, the con- 
trolling and directing of construction, or the 
planning, constructing, remodeling and adapt- 
ing to particular uses buildings and other 
structures. Turner v. Haar, 114 Mo. 335, 21 
S. W. 737, 738. One who puts a structure in- 
to permanent form. Kansas City Southern 
Ry. Co. v. Wallace, 38 Okl. 233, 182 P. 908, 
911, 46 L. R. A. (N. S.) 112. The term may be 
synonymous with “contractor.” State v. 
Clark, 86 P. 1067, 43 Wash. 664. It may also 
designate a shipwright, a mason, etc., and 
likewise an architect. Savannah & C. R. Co. 
y. Callahan, 49 Ga. 506, 511. Contra, as to 
“architect,” People ex rel. v. Lower, 251 Ill. 
527, 96 N. E. 346, 347, 36 L. R. A. 1208. 


BUILDING. Ordinarily, a structure or edi- 
fice inclosing a space within its walls, and 
usually, but not necessarily, covered with a 
roof. Small v. Parkway Auto Supplies, 258 
Mass. 30, 154 N. E. 521, 522, 49 A. L. R. 1361; 
State v. Gates, 197 Iowa, 777, 197 N. W. 908; 
State v. Elliott, 198 Iowa, 71, 199 N. W. 270, 
271. 

A structure or edifice erected by the hand 
of man, composed of natural materials, as 
stone or wood, and intended for use or con- 
venience. Truesdell v. Gray, 13 Gray (Mass.) 
311; State v. Moore, 61 Mo. 276; Clark v. 
State, 69 Wis. 203, 33 N. W. 436, 2 Am. St. 
Rep. 732; State v. Crouse, 117 Me. 363, 104 
A. 525, 526; Mecca Realty Co. v. Kellogg's 
Toasted Corn Flakes Co., 166 App. Div. 74, 
151 N. Y. S. 750, 753; Sacks v. Legg, 219 Ill. 
App. 144, 147. 

An edifice, erected by art, and fixed upon 
or over the soil, composed of brick, marble, 
wood, or other proper substance, connected 
together, and designed for use in the position 
in which it is so fixed. Cruise, Dig. tit. 1, s. 
46; People ex rel, No. 176 West Eighty-Sev- 
enth St. Corporation v. Cantor, 107 Misc. 6, 
176 N. Y. S. 593, 596; Rabb v. W. P. Ellison, 
Inc., 89 N. J. Law, 416, 99 A. 119, 120; Bruen 
v. People, 69 N. E. 24, 206 Ill. 417, 423. 


The term generally, though not always, implies 
the idea of a habitation for the permanent use of 


‘man, or an erection eonnected with his permanent 


use. Rouse V. Catskill & N. Y. Steamboat Co., 13 N. 
Y. 5. 126, 127, 35 N. Y. St. Rep. 491; Vallejo & N. R. 
Co. v. Reed Orchard Co., 169 Cal. 545, 147 P. 238, 253. 
It imports tangibility, Wells Fargo & Co. v. Jersey 
City (D. C.) 207 F. 871, 876, and may include the land 
on which it stands, as well as adjacent land, Thom- 
as v. Long, 18 Iowa, 859, 166 N. W. 287, 288; City 
of Gainesville v, Brenan College, 150 Ga. 156, 103 
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S. E. 164, 166; Baggett v. Georgia Conference Ass'n 
of Seventh Day Adventists, 157 Ga. 488, 121 S. E 
$38, 839; S. F. Bowser & Co. v. Cain Auto Co. (Tex. 
Civ. App.) 210 S. W. 554; Dallas Land & Loan Co. 
v. Garrett (Tex. Ciy., App.) 276 5. W. 471, 473. 

Whether a wide difference of meaning of the 
words “building,” “improvement” and “structure” 
exists depends upon the context in connection with 
which they are used. They might mean the same 
thing, for, in a certain sense, a “buillding” is an 
“improvement” and also a ‘structure,’ and vice 
versa, an “improvement” or “structure” may be a 
“building.’”’ Lanier v. Lovett, 25 Ariz. 54, 218 P. 391, 
394. 

The word in its legal sense is ambiguous, and is 
susceptible of being construed, without violence, as 
including many different kinds of structures and 
edifices erected by man. Great Eastern Casualty 
Co. v. Blackwelder, 21 Ga, App. 586, 94 S. E. 843, 844. 
For illustrative cases, see State v. Clark, 221 Mo. 
App. 893, 288 S. W. 77, T8 (a dugout or artificial 
cave}; Bush v. Norman (Mo. App.) 199 S. W. 721 
(a silo); Mecca Realty Co. v. Kellogg Toasted Corn 
Flakes Co., 148 N. Y. S. 1040, 8 Misc. 588; Id., 
151 N. Y. S. 750, %53, 166 App. Div. 74 (a sign); State 
v. Lintner, 19 S. D. 447, 104 N. W. 205 (a box car); 
Adams v, State, 13 Ala. App. 330, 69 So. 357, 359 (each 
room or apartment in a state capitol). 


BUILDING AND LOAN ASSOCIATION. An 
organization created for the purpose of ac- 
cumulating a fund by the monthly subscrip- 
tions and savings of its members to assist 
them in building or purchasing for themselves 
dwellings or real estate by the loan to them 
of the requisite money from the funds of the 
association. McCauley v. Association, 97 
Tenn. (13 Pickle) 421, 37 S. W. 212, 213, 35 L. 


R. A, 244, 56 Am. St. Rep. 813; Cook v. Assos. 


ciation, 104 Ga. 814, 30 S. E. 911; Pfeister v. 
Association, 19 W. Va. 693; Holt v. tna 
Building & Loan Ass’n, 78 OKI. 307, 190 P. 872, 
875; Rhodes v. Missouri Savings & Loan Co., 
173 Ill. 621, 50 N. E. 998, 1000, 48 L. R. A. 
83; In re National Bldg., Loan & Provident 
Ass’n, 12 Del. Ch. 93, 107 A. 453, 455. 


A private corporation designed for the purpose of 
accumulating into its treasury, by means of the 
gradual payment by its members of their stock sub- 
scriptions in periodical installments, a fund to be 
invested from time to time in advances made to 
such shareholders on their stock as may apply for 
this privilege on approved security, the borrowing 
members paying interest and a premium for this 
preference in securing an advancement over other 
Members, and continuing to pay the regular install- 
ments on thelr stock in addition, all of which funds, 
together with payments made by the nonborrowing 
members, including fines, forfeitures, and other like 
revenues, go into the common fund until it, with 
the profits thereon, aggregates the face value of all 
the shares in the association, the legal effect of 
which is to extinguish the liability incurred for 
the loans and advancements, and to distribute to 
each nonborrowing member the par value of his 
stock, Atlanta Loan & Saving Co. v. Norton, 102 
S. E. 586, 538, 149 Ga, 805; Washington Nat. Build- 
ing, Loan & Investment Ass'n v. Stanley, 63 P. 489, 
492, 88 Or. 319, 84 Am. St. Rep. 73; Albany Mut. 
Bldg. Ass’n v. City of Laramie, 10. Wyo, 54, 65 P. 
1011, 1013.. See, also, Wilkinson v. Mutual Bidg. & 
Sav. Ass'n (C. C. A.) 18 F.(2d) 997, 998; First Nat 
Bank v; Dawson County, 68 Mont. $21, 213 P. 1097, 
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1102; Herold v, Park View Bulldħig & Loan Ass'n 
(C. ©. A.) 210 F. 577, 582: Lilley Building & Loan 
Co. v. Miller (D. C.) 280 F, 143, 144. 


BUILDING LEASE. A lease of land for a 
long term of years, usually 99, at a rent 
called a “ground rent,” the lessee covenant- 
ing to erect certain edifices thereon accord- 
ing to specification, and to maintain the same, 
etc., during the term. 


BUILDING LIEN. The statutory lien of a 
material-man or contractor for the erection 
of a building. Lumber Co. v. Holt, 60 Neb. 
80, 82 N. W. 112, 83 Am. St. Rep. 512; June 
v. Doke, 35 Tex. Civ. App. 240, 80 S. W. 406. 


BUILDING LINE. As used in a city charter 
authorizing the establishment of a “building 
line” along boulevards, the term means a 
mark of division or demarkation; an outline 
or contour; a limit or boundary ;—not a 
straight line. City of St. Louis v. Handian, 
242 Mo. 88, 145 S. W. 421, 422, 423, As to 
the meaning of the term in town and city 
plats, see Eckhart v. Irons, 128 Ill. 568, 20 
N. E. 687, 689, 690; Simpson v. Mikkelsen. 
196 Ill. 575, 68 N. E. 1086, 1037. 


BUILDING PERMIT. A permit which a city, 
when authorized by its charter to control the 
construction and repair of all houses, may 
require to be obtained from it as a prerequi- 
site to,the erection of a building. Fellows v. 
City of Charleston, 62 W. Va. 665, 59 S. E. 
623,13 L. R. A. (N. S.) 737, 125 Am. St. Rep. 
990, 13 Ann. Cas. 1185; Commissioners of 
Easton v. Covey, 74 Md. 262, 22 A. 266; Bos- 
tock v. Sams, 95 Md. 400, 52 A. 665, 59 L. 
R. A. 282, 93 Am. St. Rep. 394. 


BUILDING SITE. As used in a building 
contract, providing for filling of the “build- 
ing site’ to grade, that term contemplated 
the entire lot, and not that limited spot on 
which the building was to be erected. 
Myevre v. Liberty Realty & Securities Co., 
156 La. 498, 100 So. 694, 696. 


BUILDING SOCIETY. An association in 
which the subscriptions of the members form 
a capital stock or fund out of which advanc- 
es may be made to members desiring them, 
on mortgage security. 


BUL. In the ancient Hebrew chronology, the 
eighth month of the ecclesiastical, and the 
second of the civil year. It has since been 
called “Marshevan,” and answers to our Oc- 
tober. 


BULK. Unbroken packages. Merchandise 
which is neither counted, weighed, nor 
measured. See Texas & P. Ry. Co. v. Gate 
City Fertilizer Co. (Tex. Civ. App.) 176 S. 
W. 868, 869. 

Bulk is said of that which is neither count- 
ed, weighed, nor measured. A sale by the 
bulk is the sale of a quantity such as it is, 
without measuring, counting, <n weighing, 
Civil Code La. art. 3556, par. 6, 
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When used in relation to sale of goods by 
sample, “bulk” means the whole quantity of 
goods sold, which is supposed to be fairly rep- 
resented by the sample. 


279 S. W. 761, 763. This is the meaning 
which the word has as used in Uniform Sales 
Act Pa. § 14 (P. L. c. 543; 69 PS § 123). 
F. A. D. Andrea, Inc., v. Dodge (C. C. A.) 15 F. 
(2d) 1003, 1005. 


BULK SALES ACTS. A generic term de- 
seriptive of a class of statutes designed to 
prevent the defrauding of creditors by the 
secret sale in bulk of substantially all of a 
merchant’s stock of goods. The general 
scheme of these statutes is to declare such 
bulk sales fraudulent and void as to creditors 
of the vendor, or presumptively so, unless 
specified formalities are observed. A. J. 
Long Cigar & Grocery Co. v. Harvey, 33 Ga. 
App. 236, 125 S. E. 870. 


BULK WINDOWS. “Bulk windows” include 
show windows as well as bay windows, some- 
times called “bow windows,” within a statute 
conferring on cities the power to regulate 
certain obstructions in the street. City of 
Baltimore v. Nirdlinger, 131 Md. 600, 102 A. 
1014, 1019. 


BULL, In ecclesiastical law. An instrument 
granted by the pope of Rome, and sealed with 
a seal of lead, containing some decree, com- 
mandment, or other public act, emanating 
from the pontiff. Bull, in this sense, cor- 
responds with edict or letters patent from 
other governments. Cowell; 4 Bl. Comm. 
110; 4 Steph. Comm, 177, 179. 


There are three kinds of apostolical rescripts— 
the brief, the signature, and the bull; which last 
is most commonly used in legal matters. 


This is also a cant term of the Stock. Ex- 
change, meaning one who speculates for a 
rise in the market. 


BULL-~HEADED. Headstrong, obstinate, 
stupidly stubborn. Enloe v. Southern Ry. 
Co., 179 N. C. 83, 101 S. E. 556, 558. 


BULL PEN. A certain place of confinement 
at a penitentiary. State v. Kelley, 118 Or. 
397, 247 P. 146, 148. 


BULLA. A seal used by the Roman em- 
perors, during the lower empire; it was of 
four kinds,—gold, silver, wax, and lead. 


BULLET. Synonymous with “shot,” mean- 
ing a projectile, particularly a solid ball or 
bullet that is not intended to fit the bore of a 
piece. Green v. Commonwealth, 122 Va. 862, 
94 S. E. 940, 941. 


BULLETIN. An officially published notice 
or announcement concerning the progress of 
matters of public importance. In France, 
the registry of the laws. 
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American Paper. 
Products Co. v. Morton Salt Co. (Mo. App.) . 
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BULLETIN DES LOIS. In France, the ofi- 
cial sheet which publishes the laws and de- 
crees; this publication constitutes the pro- 
mulgation of the law or decree. 


BULLION. Gold and silver intended to be 
coined. The term is usually applied to a 
quantity of these metals ready for the mint, 
but as yet lying in bars, plates, lumps, or 
other masses; but it may also include orna- 
ments or dishes of gold and silver, or foreign 
coins not current as money, when intended 
to be descriptive of its adaptability to be 
coined, and not of other purposes to which it 
may be put. Hope Min. Co. v. Kennon, 3 
Mont. 44; Thalheim v. State, 38 Fla. 169, 20 
So. 988; Counsel v. Min. Co., 5 Daly (N. Y.) 
TT. 


BULLION FUND. A fund of public money 
maintained in connection with the mints, for 
the purpose of purchasing precious metals 
for coinage, and also of enabling the mint 
to make returns of coins to private depositors 
of bullion without waiting until such bullion 
is actually coined.: 


BUM-BAILIFF. A person employed to dun 
one for a debt; a bailiff employed to ar- 
rest a debtor. Probably a vulgar corruption 
of “bound-bailiff”’ (q. v.). 


BUNCO GAME. Any trick, artifice, or cun- 
ning calculated to win confidence and to de- 
ceive, whether by conversation, conduct, or 


suggestion. State v. Ferrato, 72 Wash. 112, 
129 P. 898, 899. 
BUNDA. In old English law. A _ bound, 


boundary, border, or limit (terminus, limes). 


BUNDLE, v. To sleep on the same bed with- 
out undressing; applied to the custom of a 
man and woman, especially lovers, thus sleep- 
ing. A. & E. Ency. This custom is advert- 
ed to in Seagar v. Sligerland, 2 Caines (N. 
Y.) 219, and Hollis v. Wells, 3 Clark (Pa.) 
169. 


BUOY. In maritime law. A piece of wood 
or cork, or a barrel, raft, or other thing, made 
secure and floating upon a stream or bay, 
intended as a guide and warning to mariners, 
by marking a spot where the water is shal- 
low, or where there is a reef or other danger 
to navigation, or to mark the course of a 
devious channel. Buoys are regulated by 
federal legislation; see 33 USCA § 784. 


BURDEN. A burden, as on interstate com- 
merce, means anything that imposes either a 
restrictive or onerous load upon such com- 
merce. State of Missouri v. Kansas Natural 
Gas Co. (D. C.) 282 F. 341, 345. 

Where the Railroad Commission ordered 
construction of a viaduct carrying a street 
over railroad tracks, construction and opera- 
tion of street car tracks on the viaduct was . 
not an “additional burden,” and did not enti- 
tle abutting owners to damages. In eminent 
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domain or condemnation proceedings see 
Henry v. City of La Crosse, 165 Wis. 625, 162 
N. W. 174, 176; In re Ely Ave. in City of 
New York, 150 N. Y. S. 698, 701, 88 Misc. 320. 


BURDEN OF PROOF. (Lat. onus proband.) 
In the law of evidence, The necessity or duty 
of affirmatively proving a fact or facts in 
dispute on an issue raised between the parties 
in a cause. Willett v. Rich, 142 Mass. 356, 
7 N. E. 776, 56 Am. Rep. 684; Wilder v. 
Cowles, 100 Mass. 490; People v. McCann, 16 
N. X. 58, 69 Am. Dec. 642. 

The term “burden of proof” is not to be 
confused with “prima facie case,” Kendall 
v..Brownson, 47 N. H. 200; Carver v. Carver, 
97 Ind. 511; Heinemann v. Heard, 62 N. Y. 
455; Feurt v. Ambrose, 34 Mo. App. 866; 
Gibbs v. Bank, 123 Iowa, 736, 99 N. W. 703, 
or with expressions referring to a similar 
idea, such as the “burden of evidence,” Hyer 
v. ©. E. Holmes & Co., 12 Ga. App. 837, 79 
S. E. 58, 60, or “the burden of proceeding,” 
Mason v. Geist (Mo. App.) 263 S. W. 236, 
237, or the burden of going forward with 
the evidence, First Nat. Bank v. Ford, 30 
Wyo. 110, 216 P. 691, 694, 31 A. L. R. 1441. 

It is frequently said, however, to have two 
distinct meanings: (1) the duty of producing 
evidence as the case progresses, and (2) the 
duty to establish the truth of the claim by 
preponderance of the evidence, and though 
the former may pass from party to party, 
the latter rests throughout upon the party 
asserting the affirmative of the issue. Sell- 
ers v. Kincaid, 303 Ill. 216, 135 N. E. 429, 
433; Hansen v. Oregon-Washington R. & 
Nav. Co., 97 Or. 190, 188 P. 963, 969; Stofer 
v. Dunham (Mo. App.) 208 S. W. 641, 644; 
Moore v. Williams, 111 Neb. 342, 196 N. W. 
695, 698; In re Gedney’s Will (Sur.) 142 N. 
Y. S. 157, 161; North Memphis Sav. Bank v. 
Union Bridge & Construction Co., 188 Tenn. 
161, 196 S. W. 492, 498; Sanderhofner v. 
Calmenson,. 170 Minn. 69, 212 N. W. 9, 11; 
Giblin v. Dudley Hardware Co., 44 R. I. 371, 
117 A. 418, 419. Again “burden of proof” 
is sometimes. used to refer merely to the rule 
of practice fixing the order of proof, as dis- 
tinguished from the “preponderance of the 
evidence” meaning the weight of evidence. 
- Welch v. Creech, 88 Wash. 429, 153 P. 355, 
358, L. R. A. 1918A, 353; Thompson v. Dyson, 
120 Kan. 591, 244 P. 867, 868. 


BUREAU. An office for the transaction of 
business. A name given to the several de- 
partments of the executive or administrative 
branch of government, or to their larger sub- 
divisions. In re Strawbridge, 39 Ala. 375. 

As applied to a division of an administra- 
tive department, the term may include the 
operating force. People vy. Coffin, 202 Hl. 
App. 100, aff 117 N. E. 85, 279 Ill. 401. 

A division of a department; a “depart- 
ment” being one of separate divisions or 
: branches of state or municipal administra- 
“tion. In re McLaughlin, 210- N. Y. 8. 68, 72, 
124 Mise. 766, 
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BUREAUCRACY. A system in which the 
business of government is carried on in de- 
partments, each under the control of a chief, 
in contradistinction from a system in which 
the officers of government have a co-ordinate 
authority. 


BURG, BURGH. A term anciently applied 
to a castle or fortified place; a borough (g. 
v.) Spelman. 


BURGAGE. A name anciently given to a 
dwelling-house in a borough town. Blount. 


BURGAGE-HOLDING. A tenure by which 
lands in royal boroughs in Scotland were 
held of the sovereign. The service was watch- 
ing and warding, and was done by the bur- 
gesses within the territory of the borough, 
whether expressed in the charter or not. 


BURGAGE-TENURE. In English law. One 
of the three species of free socage holdings; 
a tenure whereby houses and lands which 
were formerly the site of houses, in an an- 
cient borough, are held of some lord by a cer- 
tain rent. There are a great many customs 
affecting these tenures, the most remarkable 
of which is the custom of Borough English. 
See Litt. § 162; 2 Bl. Comm. 82, 


BURGATOR. One who breaks into houses 
or inclosed places, as distinguished from one 
who committed robbery in the open country. 
Spelman, 


BURGBOTE. In old English law. A term ap- 
plied to a contribution towards the repair 
of castles or walls of defense, or of a borough. 


BURGENSES. In old English law, Inhabit- 
ants of a burgus or borough; ‘burgesses. 
Fleta, lib. 5, c 6, § 10. 


BURGERISTH. A word used in Domesday, 
signifying a breach of the peace in a town. 
Jacob. 


BURGESS. 
In English Law 


An inhabitant or freeman of a borough or 
town; a person duly and legally admitted a 
member of a municipal corporation. Spel- 
man; 3 Steph. Comm, 188, 189. 

A magistrate of a borough. Blount. 

An elector or voter; a person legally qual- 
ified to vote at elections. The word in this 
sense is particularly defined by the statute 
5&8 Wm. IV. c. 76, §§ 9, 18. 3 Steph. Comm. 
192. 

A representative of a borough or town, in 
parliament. Co. Litt. 109a; 1 Bl. Comm. 174. 


In American Law 


The chief executive officer of a borough, 
bearing the same relation to its government 
and affairs that the mayor does to those of a 
city. So used in Pennsylvania. 

In Connectieut boroughs the board of bur- 


’ gesses corresponds to the township board or 
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board of trustees in some other states, or to 
the common council of a city. Cent, Dict. . 


BURGESS ROLL. A roll, required by the St. 
5 & 6 Wm. IV. ec. 76, to be kept in corporate 
towns or boroughs, of the names of burgesses 
entitled to certain new rights conferred by 
that act. 


BURGH-BRECHE. A fine imposed on the 
community of a town, for a breach of the 
peace, etc, 


. BURGH ENGLISH. See Borough English. 
BURGH ENGLOYS. Borough English (gq. v.). 


BURGHMAILS. Yearly payments to the 
crown of Scotland, introduced by Maleolm 


III., and resembling the English fee-farm 
rents, 
BURGHMOTE. In Saxon law. A court of 


justice held semi-annually by the bishop or 
lord in a burg, which the thanes were bound 
to attend without summons. 


BURGLAR. One who commits burglary. 
One who breaks into a dwelling-house in the 
nighttime with intent to commit a felony. 
Wilson v. State, 34 Ohio St. 200; O’Connor 
v. Press Pub. Co., 34 Mise. 564, 70 N. Y. Supp. 
367. See Burglary. 


BURGLARIOUSLY. In pleading. A tech- 
nical word which must be introduced into 
an indictment for burglary at common law. 
Lewis v. State, 16 Conn. 34; Reed v. State, 
14 Tex. App. 665. 


BURGLARITER. L. Lat. (Burglariously.) 
In old criminal pleading. A necessary word 
in indictments for burglary. 


BURGLARY. 
ing and entering the house of another in the 
nighttime, with intent to commit a felony 
therein, whether the felony be actually com- 
mitted or not. Soders v. State, 195 S. W. 
1146, 1147, 81 Tex. Cr. R. 506; Anderson vV. 
State, 48 Ala. 666, 17 Am. Rep. 36; Benson v. 
McMahon, 127 U. 8. 457, 8 Sup. Ct. 1240, 32 
L. Ed. 234; Hunter v. State, 29 Ind. 80; State 
v. Petit, 32 Wash. 129, 72 Pac. 1021; State v. 
McCall, 4 Ala. 644, 39 Am. Dec. 314; State 
v. Wilson, 1 N. J. Law, 439, 1 Am. Dec. 216; 
Com. v. Newell, 7 Mass. 245; Gibson v. Com- 
monwealth, 265 S. W. 339, 344, 204 Ky. 748; 
Order of Commercial Travelers of America v. 
Williams (C. C. A.) 11 F.(2d) 577, 46 A. L. R. 
1081; State v. Puckett, 78 S. E. 737, 95 S. C. 
114, 46 L. R. A. (N. 8.) 999; State v. Allen, 
119 S. E. 504, 506, 186 N. C. 302; State v. 
Todgdon, 94 A. 301, 302, 89 Vt. 148; Downs 
v. New Jersey Fidelity & Plate Glass Ins. Co. 
of Newark, 103 A. 205, 206, 91 N. J. Law, 523, 
L. R. A. 1918D, 518. 

The common-law deñnition has been much 
modified by statute in several of the states. 
For example: “Every person who enters any 
house, room, apartment, tenement, shop, 


In criminal law. The break-' 


BURN 


warehouse, store, mill, barn, stable, outhouse 
or other building, tent, vessel, railroad car, 
mine, or any underground portion thereof, 
with intent to commit grand or petit larceny 
or any felony is guilty of burglary.” Pen, 
Code Cal. § 459; State v. Lissota, 95 So. 388, 
389, 158 La. 24; People v. Mendelson, 106 N, 
E. 249, 251, 264 Ill. 453, L. R. A. 1915C, 627; 
State v. Dunlap, 103 N. J. Law, 209, 136 A. 
510. 
See Breaking. 


BURGOMASTER. The title given in Ger- ` 
many to the chief executive officer of a bor- 
ough, town, or city; corresponding to our 
“mayor.” 


BURGUNDIAN LAW. 
dionum, 


BURGWHAR. A burgess (q. v.) 


BURH. A fastness. The hill-top that has 
been fortified as a burh. Very often it has 
given its name to a neighboring village; it is 
the future borough. The entrenchment 
around a great man’s house was a burh. See 
Maitland, Domesday and Beyond, 183. 


BURIAL. Sepulture; the act of interring 
dead human bodies. See Lay v. State, 12 Ind. 
App. 362, 39 N. E. 768; In re Reformed, etc., 
Church, 7 How. Prac. (N. Y.) 476; Cemetery 
Ass’n y.. Assessors, 37 La. Ann. 35. 


BURKING, BURKISM. Murder committed 
with the object of selling the cadaver for pur- 
poses of dissection, particularly and original- 
ly, by suffocating or strangling the victim.. 


See Lex Burgun- 


So named from William Burke, a notorious prac- 
titioner of this crime, who was hanged at Edin- 
burgh in 1829. See the reference thereto in 4 Redt. 
Sur. (N. Y.) 540. It is said that the first instance 
of his name being thus used as a synonym for the 
form of death he had inflicted on others occurred 
when he himself was led to the gibbet, the crowd 
around the scaffold shouting “Burke him!" 


BURLAW COURTS. Courts consisting of 
neighbors selected by common consent to act 
as judges in determining disputes between 
neighbor and neighbor. 


BURLAWS. In Scotch law. Laws made by 
neighbors elected by common consent in the 
burlaw courts. Skene, 


BURN, n. A hurt, injury, or effect caused by 
burning. Webster, Dict. 

A “first-degree burn” varies from redness to a 
blister. A “second-degree burn” results where the 
skin is charred or killed. Murphy v. Ludowici Gas 
& Oil Co., 96 Kan, 321, 150 P., 581, 582, 


BURN, v. To consume with fire. See Hiatt v. 
Travelers’ Ins. Co., 197 N. W. 3, 4, 197 Iowa, 
158, 33 A. L. R. 655; Pacific Creosoting Co. 
y. Thames & Mersey Marine Ins. Co. (D. C.) 
210 F. 958, 959. 


The verb “to burn,” in an indictment for arson, 
is to be taken in its common meaning of “to coa- 


BURNING FLUID 


sume with fire.” Hester vy. State, 17 Ga. 130. To 
constitute the “burning” which is essential to the 
the crime of arson, it is not necessary that the 
building should be consumed or materially injured. 
It is sufficient if fire is actually communicated to 
any part thereof, however small. State v. Mutsch- 
ler, 55 N. D. 120, 212 N. W. 832, $33, 


BURNING FLUID. As used in policies of in- 
surance, this term does not mean any fiuid 
which will burn, but lt means a recognized 
article of commerce, called by that name, and 
which is a different article from naphtha or 


kerosene. Putnam v. Insurance Co, (C. C.) 4 
Fed. 764; Wheeler v. Insurance Co., 6 Mo. 
App. 235; Mark v. Insurance Co., 24 Hun 
(N. Y.) 569. 


BURNING IN THE HAND. In old English 
criminal law, laymen, upon being accorded 
the benefit of clergy, were burned with a hot 


iron in the brawn of the left thumb, in order: 


that, being thus marked, they could not again 
claim their clergy. 4 BL Comm. 367. This 
practice was finally abolished by Stat. 19 Geo, 
III. c. 74; though before that time the burn- 
ing was often done with a cold iron. 


BURNT COTTON. Cotton which has been on 
fire, and which has not been subsequently re- 
picked and rebaled, Southern Ry. Co, v. Pet- 
tit (C. C. A.) 257 F. 663, 664. 


BURROCHIUM. A burroch, dam, or small 
wear over a river, where traps are laid’ for 
the taking of fish. Cowell. 


BURROWMEALIS. In Scotch law. <A term 
used to designate the rents paid into the 
king’s private treasury by the burgesses or in- 
habitants of a borough. 


BURSA. Lat. 
BURSAR. A treasurer of a college, 


BURSARIA. The exchequer of collegiate or 
conventual bodies; or the place of receiving, 
paying, and accounting by the bursars. Also 
stipendiary scholars, who live upon the burse, 
fund, or joint-stock of the college. 


BURYING ALIVE. In English law. The 
ancient punishment of sodomites, and those 
who contracted with Jews. Fleta, lib. 1, c. 
27, § 3. 


BURYING-GROUND. A place set apart for 
the interment of the dead; a cemetery, Ap- 
peal Tax Court v. Academy, 50 Md, 353. 


BUSCARL. In Saxon and old English law. 
Seamen or marines, Spelman, 


A purse, 


BUSHEL. A dry measure, containing four 
pecks, eight gallons, or thirty-two quarts. 
But the dimensions of a bushel, and the 
weight of a bushel of grain, ete., vary in the 
different states in consequence of statutory 
enactments, Richardson v. Spafford, 13 Vt. 
245; Milk v. Christie, 1 Hill (N, Y.) 106; 
Hockin v. Cooke, 4 Term, 316. 
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BUSINESS. This word embraces everything 
about which a person can be employed. Peo- 
ple yv. Com’rs of Taxes, 23 N. Y. 242, 244; 
Flint v. Stone Tracy Co., 220 U. S. 107, 31 
Sup. Ct. 342, 55 L. Ed. 389, Ann. Cas. 19123, 
1812; Conhaim Holding Co. v. Willcuts (D. 
C.) 21 F.2d) 91, 92; Feitelberg v. Matuson, 
208 N. Y. S. 786, 790, 124 Misc. 595; Down v. 
Comstock, 149 N. ©. 507, 510, 318 Ill. 445; 
McCullough v. Harshman, 226 P. 555, 556, 99 
Ok, 262. 

That which occupies the time, attention, 
and labor.of men for the purpose of a liveli- 
hood or profit. Curley v. New England Trust 
Co., 109 N. E. 171, 174, 221 Mass. 384; Small- 
wood v. Jeter, 244 P, 149. 153. 42 Idaho, 169; 
Herald v. Glendale Lodge No. 1289, B. P. 0O. E. 
of United States, 159 P. 329, 331, 46 Cal. 
App. 325; Three Forks Coal Co. v., U. S. (D. 
C.) 9 F.(2d) 946, 948: R. J. Reynolds T bacco 
Co. v. City of Lexington, 205 S. W. 592, 593, 
181 Ky. 503. 

“Business” is often synonymous with call- 
ing, occupation, or trade, Gray v. Board of 
County Com'rs of Sedgwick County, 165 P. 
867, 858, 101 Kan, 195, L. R. A. 1918F, 182; 
Griftin v. Russell, 87 S. E. 10, 11, 144 Ga. 275, 
L. R. A. 1916F, 216, Ann. Cas. 1917D, 994; 
and it is so used in Workmen’s Compensation 
Act, providing that the act shall not apply to 
“persons whose employment at the time of the 
injury is but casual, and not in the usual 
course of the trade, business, profession, Or 
occupation of the employer,” State v. Dis- 
trict Court of Douglas County, 164 N. W. 366, 
368, 138 Minn. 103; Kaplan v. Gaskill, 187 
N. W. 943, 946, 108 Neb. 455. 

The doing of a single act pertaining to a 
particular business will not be considered en- 
gaging in or carrying on the business; yet a 
series of such acts would be so considered. 
Goddard v. Chaffee, 2 Allen (Mass.) 395, 79 
Am. Dec. 796; Sterne v. State, 20 Ala. 46. 
But see Industrial Commission v. Hammond, 
236 P. 1006, 1008, 77 Colo. 414, 


Labor, business, and work are not synonyms. La- 
bor may be business, but it is not necessarily so; 
and business is not always labor. Making an agree- 
Ment for the sale of a chattel is not within a pro- 
hibition of labor upon Sunday, though it is (if by a 
merchant in his calling) within a prohibition upon 
business. Bloom v. Richards, 2 Ohio St, 387. 

As used in a will giving the testator’sa “business” 
to persons named, the term may be equivocal, and 
may mean property, or simply good will. In re 
Webers Estate, 261 Pa 561, 104 A, 735, 737. It has 
been held not to include notes, In re Rogers’ Es- 
tate, 91 N. J. Eq. 294, 109 A. 16, nor to include coal 
on hand or a bank account kept tn connection with 
the business, but that it did include the leasehold, 
wagons, horses, and other equipment, Coyle v, Don- 
aldson, 90 N. J. Eq. 122, 105 A. 605, 607. 

There is, however, a clear distinction between 
“business” and “property,” as generally used in 
taxing and other statutes. Sullivan y. Associated 
Billposters and Distributors 9f United States and 
Canada (C. C. A) 6 F.(2d) 1008, 1018, 2 A. L. R. 503. 


— Business hours. Those hours of the day dur- 
ing which, in a given community, commercial, 
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banking, professional, public, or other kinds 
of business are ordinarily carried on. 


This phrase is declared to mean not the time dur- 
ing which a principal requires an employee's sery- 
ices, but the business hours of the community gen- 
erally. Derosia v. Railroad Co., 18 Minn. 133 (GIL 
119). 

In respect to the time of presentment and demand 
of bills and notes, business hours generally range 
through the whole day down to the hours of rest 
in the evening, except when the paper is payable 
at a bank or by a banker; Cayuga County Bank 
v. Hunt, 2 Hill (N. Y.) 635. See Flint v. Rogers, 
15 Me. 67; Lunt v. Adams, 17 Me. 230. 

An order allowing a stockholder to examine the 
books of a corporation “during business bours’’.does 
not mean that such examination be carried on 
throughout the entire business day, nor in the night- 
time. Breslauer v, 8, Franklin & Co., 205 Ill, App. 
872, 374. 


—Business of the community. A business in 
which a husband is engaged is prima facie 
the business of the community. Bird v. 
Steele, 132 P. 724, 725, 74 Wash. 68. 


—Business situs, A situs acquired for tax pur- 
poses by one who has carried on a business 
in the state more or less permanent in its 
nature. Endicott, Johnson & Co. v. Multno- 
mah County, 190 P. 1109, 1111, 96 Or. 679. A 
situs arising when notes, mortgages, tax sale 
certificates and the like are brought into the 
state for something more than a temporary 
purpose, and are devoted to some business use 
there and thus become incorporated with the 
property of the state for revenue purposes. 
Honest v. Gann, 244 P. 233, 235, 120 Kan, 865; 
Lockwood v. Blodgett, 188 A. 520, 525, 106 
Conn. 525, 


—Business trust. As distinguished from a 
joint-stock company, a pure “business trust” 
is one in which the managers are principals, 
and the shareholders are cestuis que trust. 
Betts v. Hackathorn, 252 S. W. 602, 604, 159 
Ark. 621, 31 A. L. R. 847. 


—Private business. A “private business or en- 
terprise” is one in which an individual or in- 
dividuals, an association, copartnership, or 
private corporation have invested capital, 
time, attention, labor, and intelligence for the 
purpose of creating and conducting such busi- 
ness, for the sole purpose that those who 
make such contributions may, from the con- 
ducting and operating of it, make, gain, and 
acquire a financial profit for their exclusive 
benefit, improvement, and enjoyment, and, ex- 
clusively for their own private purposes and 
use. Green v. Frazier, 176 N. W. 11, 17, 44 
N. D. 395, 


—Public business. An element of “public busi- 
ness” prescribed by Comp. St. Okl. 1921, § 
11032 (St. 1931, § 12805), relating to regulation 
by Corporation Commission, is that the busi- 
ness by its nature must be such that the pub- 
lic must use the same, or the commodities 
bought and sold in such manner as to affect the 
community at large as to supply, price, ete., 


BUTTER 


and such public business may exist whether or 
not the Corporation Commission or district 
court was ever resorted to. Consumers’ Light 
& Power Co. v. Phipps, 251 P. 63, 64, 120 OKL 
223. 


BUSONES COMITATUS. In old English law. 
The barons of a county. 


BUSSA. A term used in the old English law, 
to designate a large and clumsily constructed 
ship. 


BUT. Except, except that, on the contrary, 
or, and also, yet. still. State v. Marsh, 187 
N. W. 810. 812. 108 Neb. 267; Rickman v, 
Commonwealth, 243 S. W., 929, 195 Ky. 715; 
Foreman v. School Dist. No. 25 of Columbia 
County, 159 P. 1155. 1156, $1 Or, 587; Spria 
v. Frenkel, 97 So. 104, 105, 210 Ala. 27. 


BUTCHER. This term includes the occupa- 
tion of a retail meat dealer, Provo City v. 
Provo Meat & Packing Co., 49 Utah, 528, 165 
P. 477, 479, Ann. Cas. 1918D, 530, but not that 
of a corporation operating packing houses in 
various cities and maintaining a distributing 
house, where it sold sausage, cheese, canned 
meats, etc., but no fresh meat, Morris & Co. 
y. Commonwealth, 116 Va. 912, 83 S. E. 408, 
410. 


BUTLERAGE. A privilege formerly allowed 
to the king’s butler, to take a certain part of 
every cask of wine imported by an alien; the 
part of the cask thus taken. 

Called also prisage; 2 Bulstr. 254. An- 
ciently, it might be taken also of wine import- 
ed by a subject. 1 Bla, Com. 315; Termes de 
la Ley; Cowell. 


BUTLER'S ORDINANCE. ‘In English law. 
A law for the heir to punish waste in the life 
of the ancestor. ‘Though it be on record in 
the parliament book of Edward I., yet it never 
was a statute, nor ever so received; but only 
some constitution of the king’s council, or 
lords in parliament, which never obtained 
the strength or force of an act of parliament.” 
Hale, Hist. Eng. Law, p. 18. 


BUTT. A measure of liquid capacity, equal 
to one hundred and eight gallons; also a 
measure of land. 


BUTTALS. The bounding lines of land at 
the end; abuttals, which see. 


BUTTED AND BOUNDED. A phrase some- 
times used in conveyancing, to introduce the 
boundaries of lands, See Butts and Bounds. 


BUTTER. A dairy product “manufactured 
exclusively from pure, unadulterated milk or 
cream, or both, with or without salt or color- 
ing matter.” Agricultural Law N. Y. (Con- 
sol. Laws, c. 1) § 30; Agriculture and Mar- 
kets Law (Consol. Laws, c. 69) § 46; Pardy v. 
Boomhower Grocery Co., 178 App. Div. 347, 
164 N. Y. S. 775, 776. 


BUTTS 


BUTTS. In old English law. Short pleces 
of land left unplowed at the ends of fields, 
where the plow was turned about (otherwise 
called “headlands”) as sidelings were similar- 
ly unplowed pieces on the sides. Burrill; 
Cowell. 

Also a place where bowmen meet to shoot 
at a mark, 


BUTTS AND BOUNDS. A phrase used in 
conveyancing, to describe the end lines or cir- 
cumscribing lines of a certain piece of land. 
The phrase “metes and bounds” has the same 
meaning. 

The angles or points where these lines 
change their direction. Cowell; Spelman, 
Gloss. See Abuttals. 


BUTTY. A local term in the north of Eng- 
land, for the associate or deputy of another ; 
also of things used in common, 


BUY. To acquire the ownership of property 
by giving an accepted price or consideration 
therefor; or by agreeing to do so; to acquire 
by the payment of a price or value; to pur- 
chase. Webster. To obtain something for a 
price, usually money. In re Troy, 48 R, I. 279, 
111 A. 723, 724. 


BUY IN. To purchase, at public sale, prop- 
erty which is one’s own or which one has 
caused or procured to be sold. 


BUYER... One who buys; a purchaser, partic- 
ularly of chattels. 


BUYING TITLES. The purchase of the 
rights or claims to real estate of a persen who 
is not in possession of the land or is disseised. 
Void, and an offense, at common law and by 
32 Hen. VIII. ¢..9. This rule has been gen- 
erally adopted in the United States, and is 
affirmed by statute in some states; 3 Washb. 
R. P. *596. Hinman v. Hinman, 4 Conn. 575; 
Helms v. May, 29 Ga. 124; Webb v. Thomp- 
son, 23 Ind. 482; Wash v. McBrayer, 1 Dana 
(Ky.) 566; Brinley v. Whiting, 5 Pick. (Mass.) 
356; Bush v. Cooper, 26 Miss. 599, 59 Am. Dec. 
270; Dame v. Wingate, 12 N. H. 291; Thur- 
man v. Cameron, 24 Wend, (N. Y.) 87; Hoyle 
v. Logan, 15 N. C. 495; Selleck v. Starr, 6 Vt. 
198. But in other states, such a purchase is 
valid. Fetrow v. Merriwether, 58 IU. 279; 
Cresson v. Miller, 2 Watts (Pa.) 272; Hall’s 
Lessee v. Ashby, 9 Ohio, 96, 34 Am. Dec. 424; 
Stewart v. McSweeney, 14 Wis. 471; Poyas v. 
Wilkins, 12 Rich. (S. C.) 420; Crane v. Reeder, 
21 Mich. 82, 4 Am. Rep. 430. 


BY. Near, beside, passing in presence; it al- 
so may be used as exclusive. A contract to 
complete work by a certain time, may mean 
that it shall be done before that time, Rankin 
v. Woodworth, 3 Pen. & W. (Pa.) 48; or on or 
before the time, J. C. Engelman Land Co. v. 
La Blanco Agr. Co. (Tex. Civ. App.) 220 S. W. 
653, 655. “By” a given time commonly means 
. “not later than” súch time. Fanta v. Maddex, 
80 Cal. App. 513, 252 P. 630, 683; Scheuer & 


- lish criminal practice. 
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Tiegs v. Benedict, 173 Wis. 241, 181 N. W. 
129,12 A. L. R. 1166;. Engelman Land Co. V. 
La Blanco Agr. Co. (Tex. Com. App.) 239 S. 
W. 987, 940, 21 A. L, R. 1535, 

“By,” when descriptively used in a grant, 
does not mean “in immediate contact with,” 
put “near” to, the object to which it relates; 
and “near” is a relative term, meaning, when 
used in land patents, very unequal and dif- 
ferent distances. Wells v. Mfg. Co., 48 N. H. 
491; Wilson v. Inloes, 6 Gill (Md.) 121. 

“By” also means through the means, act, or 
instrumentality of. Carroll v. Industrial 
Commission of Colorado, 69 Colo. 473, 195 P. 
1097, 19 A. L. R. 107. 


By an acquittance for the last payment all other 
arrearages are discharged. Noy, 40. 


BY-BIDDER. One employed by the seller or 
his agent to bid on property with no purpose 
to become a purchaser, so that bidding there- 
on may be stimulated in others who are bid- 
ding in good faith. Osborn v. Apperson Lodge, 
Free and Accepted Masons, No. 195, of Lou- 
isa, Ky., 281 S. W. 500, 502, 213 Ky. 533, 46 A. 
L. R. 117; Veazie v. Williams, 8 How, 134, 
12 L. Ed. 1018. 


BY-BIDDING. See Bid. 


BY BILL, BY BILL WITHOUT WRIT. In 
practice. Terms anciently used to designate 
actions commenced by original bill, as dis- 
tinguished from those commenced by original 
writ, and applied in modern practice to suits 
commenced by capias ad respondendum. 1 
Arch. Pr, pp. 2, 8837; 3 Bla. Comm, 285, 286. 
See Harkness v. Harkness, 5 Hill (N. Y.) 213. 
The usual course of commencing an action in 
the King’s Bench was by a bill of Middlesex. 
In an action commenced by bill it is not neces- 
sary to notice the form or nature of the action. 
1 Chit. Pl. 283. 


BY ESTIMATION. In conveyancing, A 
term used to indicate that the quantity of 
land as stated is estimated only, not exactly 
measured; it has the same meaning and ef- 
fect as the phrase “more or less.” Tarbell v. 
Bowman, 103 Mass. 341; Mendenhall v, Steck- 
el; 47 Md. 453, 28 Am. Rep. 481; Hays v. Hays, 
126 Ind. 92, 25 N. E. 600, 11 L. R. A. 376. Itis 
said that the meaning of these words has nev- 
er been precisely ascertained by judicial deci- 
sion. See Sugden, Vend. 231; Noble v. Goo- 
gins, 99 Mass. 234. 


BY GOD AND MY COUNTRY. In old Eng- 
The established for- 
mula of reply by a prisoner, when arraigned at 
the bar, to the question, “Culprit, how wilt 
thou be tried?” 


BY-LAW MEN. In English law. The chief 
men of a town, representing the inhabitants. 
In an ancient deed, certain parties are de 
scribed as “yeomen and by-law men.” 6 Q. B. 
60. ; 
They appéar to have been men appointed 
for some purpose of limited authority by the 
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other . inhabitants, under by-laws of the cor- 
poration appointing. 


BY~LAWS. Regulations, ordinances, or rules 
enacted by a private corporation for its own, 
government. 


A by-law is a rule or law of 2 corporation, for its 
government, and is a legislative act, and the so- 
lemnities and sanction required by the charter must 
be observed. A resolution is not necessarily a by- 
law though a by-law may be in the form of a res- 
olution. Peck v. Elliott, 79 Fed. 10, 24 C. C. A. 425, 
38 L. R. A. 616; Mining Co. v. King, 94 Wis. 439, 
69 N. W. 181, 36 L. R. A. 51; Bagley v, Oil Co., 
201 Pa. 78, 50 Atl, 760, 56 L. R. A. 184; Dairy 
Ass’n v. Webb, 40 App. Div. 49, 57 N. Y. Supp. 672. 
A “by-law” of a private corporation is a perma- 
nent rule of action adopted by the stockholders, in 
accordance with which the corporate affairs are to 
be conducted. Griffith v. Klamath Water Users’ 
Ass'n, 68 Or. 402, 137 P. 226, 227; Cummings v. State, 
47 Okl. 627, 149 P. 864, 866, L. R, A. 1915E, 774, 

“That the reasonableness of a by-law of a corpo- 
ration is a question of law, and not of fact, has al- 
ways been the established rule; but in the case of 
State v. Overton, 24 N. J. Law, 435, 61 Am. Dec, 671, 
a distinction was taken in this respect between a 
by-law and a regulation, the validity of the former 


being a judicial question, while the latter was re~-. 


garded as a matter in pats, But although, in one 
of the opinions read in the case referred to, the view 
was clearly expressed that the reasonableness of a 
corporate regulation was properly for the consider- 
ation of the jury, and not of the court, yet It was 
nevertheless stated that the point was not involved 
in the controversy then to be decided. There is no 
doubt that the rule thus intimated is in opposition 
to recent American authorities. Nor have I been 
able to find In the English books any such distinc- 
tion as.that above stated between a by-law and a 
regulation of a corporation.” Compton v. Van Vol- 
Kenburgh, 34 N. J. Law, 135. 


The word has also been used to designate 
the local laws or municipal statutes of a city 
or town. See Kilgour v. Gratto, 112 N. E. 
489, 490, 224 Mass. 78. But of late the ten- 
dency is to employ the word “ordinance” ex- 
clusively for this class of enactments, re- 
serving “by-law”. for the rules adopted by 
private corporations. 

In England the term by-law includes any 
order, rule or regulation made by any local 
authority or statutory corporation subordi- 
nate to Parliament; 1 Odgers, ©. L. 91. 


BY-PASSING. As used in a contract for the 
construction of a subway, requiring the by- 
passing of all gas pipes whose service can- 
not be temporarily dispensed with, “by-pass- 
ing” means the temporary cutting out of the 
gas mains under the street and laying of sub- 
‘stituted temporary overhead gas pipes until 
all danger in using the original pipes is pass- 
ed. Degnon Contracting Co. v. City of New 
York, 196 N. Y. S. 68, 64, 202 App. Div. 390, 


BY REASON OF. Because of. Freeman v. 
Bennett (Tex. Civ. App.) 195 S. W. 238, 241. 
By means, acts, or instrumentality of. State 
v. Kaufman, 50 S. D. 645, 211 N. W. 691, 692. 


BYSTANDER 


BY THE BY (also Bye). Incidentally; with- 
out new process. A term used in former 
English practice to denote the method of fil- 
ing a declaration against a defendant who 
was already in the custody of the court at the 
suit of a different plaintiff or of the same 
plaintiff in another cause. It is no longer al- 
lowed; Archbold, New Pr. 293. 


BY VIRTUE OF. Because of, through, or in 
pursuance of. State ex rel. -and to Use of 
Jasper County v. Gass, 317 Mo. 744, 296 S. 
W. 481, 482. Money received by an officer by 
virtue of his office is money which that of- 
ficer received under the law of his office, and 
not in violation thereof. Hollingsworth ve 
State, 73 Fla. 44, 75 So. 612, 614. > 


BYE-BIL-WUFFA. In Hindu law. 
of mortgage or conditional sale. 


BYRLAWS. See Burlaws, 


BYROAD. The statute law of New Jersey 
recognizes three different kinds of roads: A 
publie road, a private road, and ‘a byroad. A 
byroad is a road used by the inhabitants, and © 
recognized by statute, but not laid out. Such 
roads are often called “driftways.”’ They are 
roads of necessity in newly-settled countries, 
Van Blarcom v. Frike, 29 N. J. Law,,516, See, 
also, Stevens v. Allen, 29 N. J. Law, 68, ` 

An obscure or neighborhood road. in its 
earlier existence, not used to any great extent 
by the public, yet so far a public road that 
the public have of right free access to it at 
all times. Wood v Hurd, 34 N. J. Law, 89. 


BYSTANDER.: One who stands near; a 
chance looker-on; hence one who has no con- 
cern with the business being transacted. Ba- 
ker v. State, 187 S. W. 949, 952, 79 Tex. Cr. 
R. 510. 

Under statutes relating to summoning of 
bystanders to complete jury panel, “bystand- 
ers” may be held to mean qualified talesmen 
summoned by sheriff from county at large. 
Commonwealth v. Sacco, 151 N. E. 839, 847, 
255 Mass. 369. The term means qualified elec- 
tors, not necessarily persons present in court. 
Bennett v. State, 257 S. W. 372, 373, 161 Ark. 
496; Rogers v. State, 201 8. Ww. 845, 846, 133 
Ark, 85. : 

Under statutes authorizing “bystanders” to 
‘certify bill of- exceptions, parties to the suit 
and their attorneys, Walker v. State, 227 S. 
W. 308, 312, 88 Tex. Cr. R. 389: and also wit- 
nesses in the case, MeConnell v. McCord, 281 
S. W. 384, 170 Ark. 839, as well. as. persons 
not present at the trial, are not ‘bystanders, 
Buck v, St. Louis Union Trust Co., 185 S. W. 
208, 211, 267 Mo. 644. Though jurors are.not 
“bystanders” in the ordinary meaning of that 
term, they can sign a bystanders’ bill of excep- 
tions to acts and comments by the court and 
the argument of attorneys thereon. Alamo 
Iron Works v. Prado (Tex. Civ. App). 220 S. 
W. 282, 291, 


A deed 
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C. The third letter of the alphabet. It was 
used among the Romans to denote condemna- 
tion, being the initial letter of condemno, I 
condemn. Tayl. Civil Law, 192. 

The initial letter of the word “Codex,” used 
by some writers in citing the Code of Jus- 
tinian. Tayl. Civil Law, 24. 

C, as the third letter of the alphabet, is 
used as a numeral, in like manner with that 
use of A and B (qg. v.). The letter is also 
used to designate the third of a series of prop- 
ositions, sections, etc. 

It is used as an abbreviation of many words 
of which it is the initial letter; such as cases, 
civil, cireuit, code, common, court, criminal, 
chancellor, crown, 


c.—CT.—CTS. These abbreviations stand 
for “cent” or “cents,” and any one of them, 
placed at the top or bead of a column of fig- 
ures, sufficiently indicates the denomination 
of the figures below. Jackson v. Cummings, 
15 Ill. 453; Hunt v. Smith, 9 Kan. 137; 
Linck v. Litchfield, 141 IN. 469, 31 N. E. 123. 


- C. 0. D. 


C. A. V. An abbreviation for curia advisari 
vult, the court will be advised, will consider, 
will deliberate. ; 


C. B. In reports and legal documents, an ab- 
breviation for common bench. Also an ab- 
breviation for chief baron. 


C. C. Various terms or phrases may be de- 
noted by this abbreviation; such as circuit 
court, (or city or county court;) criminal 
cases, (or crown or civil or chancery cases ;) 
civil code; chief commissioner; and cepi cor- 
pus, I have taken his body. 


C. C.; B. B. I have taken his body; bail bond 
entered. See Capias ad Respondendum, 


C. ©. P. An abbreviation for Code of Civil 
Procedure; also for court of common pleas. 


C. C. & C. I have taken his body and he is 
held. 
C.F.& 1. Also written “c. f. i” Letters used 


in contracts for cost, freight and insurance, 
indicating that the price fixed covers not only 
cost but freight and insurance to be paid by 
the seller; Benj. Sales, § 887; L. R. 8 Ex. 
179; L. R. 5H. L. 395, 406; 7 H. & N. 574; 
Mee v. McNider, 109 N. Y. 500, 502, 17 N. E. 
424; White v. Schweitzer, 132 N. Y. S. 644, 
646, 14T App. Div. 544. 


C. 1. F. Also written “c. 1. f.” These letters 
in contracts of sale indicate, as does the ex- 
pression “c. f. i.” or “C. F. & I.” (g. v.), that 
the price fixed covers the cost of goods, in- 
surance, and freight. Seaver v. Lindsay 
Light Co., 182 N. Y. S. 30, 33, 111 Misc.. 553; 
Cohen v, Wood & Selick, 212 N. Y. 5€. 31, 35, 
214 App. Div. 175; National Wholesale Gro- 


cery Co. v. Mann, 146 N. E. 791, 793, 251 
Mass. 238; Betton v. Eberle-Albrecht Flour 
Co. (C. C. A.) 258 F. 905; A. Klipstein & Co. 
v. Dilsizian (C. C. A.) 273 F. 473, 475; North- 
ern Grain Warehouse Co. v. Northwest Trad- 
ing Co., 201 P. 903, 904, 117 Wash. 422; 
Staackman, Horschitz & Co. v. Cary, 197 IU. 
App. 601, 605. 


C. J. An abbreviation for chief justice; al- 
so for circuit judge. 


C. L. An abbreviation for civil law. 


C. L. P. Common law procedure, in reference 
to the English acts so entitled. 


“Collect on delivery.” These let- 
ters are not cabalistic, but have a determinate 
meaning, They import the carrier’s liability 
to return to the consignor either the goods 
or the charges. U. S. Exp. Co. v. Keefer, 59 
Ind. 267; Fleming v. Com., 130 Pa. 188, 18 AtL 
622; Express Co. v. Wolf, 79 Ill. 484; State 
v. Intoxicating Liquors, 73 Me. 278; American 
Merchants’ Union Exp. Co. v. Schier, 55 Ill. 
140; Collender v. Dinsmore, 55 N. Y. 206, 14 
Am, Rep. 224; Danciger v. American Express 
Co., 179 8. W. 797, 798, 192 Mo. App. 172. 
The carrier accepts a check instead of cash 
at its own peril. Joseph Mogul, Inc., v. C. 
Lewis Lavine, Inc., 221 N. Y. 8. 391, 393, 220 
App. Div. 287. 


C. P. An abbreviation for common pleas. 


C. R. An abbreviation for curia regis; also 
for chancery reports. - 


C. T. A. An abbreviation for cum testamento 
annexo, in describing a species of adminis- 
tration. 


CA. SA. An abbreviation of capias ad satis- 
faciendum, q. v. . 


CABAL. A small association for the purpose 
of intrigue; an intrigue. This name was 
given to that ministry in the reign of Charles 
II. formed by Clifford, Ashley, Buckingham, 
Arlington, and Lauderdale, who concerted a 
scheme for the restoration of popery. The 
initials of these five names form the word 
“cabal ;” hence the appellation. Hume, Hist. 
Eng. ix. 69. 


CABALIST. In French commercial law. A 
factor or broker. 
CABALLARIA. Pertaining to a horse. It 


was a feudal tenure of lands, the tenant fur- 
nishing a horseman suitably equipped in time 
of war, or when the lord had oceasion for his 
Service. 


CABALLERIA. In Spanish law. ‘An allot- 
ment of land acquired by conquest, to a horse 
soldier. A quantity of land, varying in ex- 
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C. The third letter of the alphabet. It was 
used ameng the Romans to denote condemna- 
tion, being the initial letter of condemno, I 
condemn. Tayl. Civil Law, 192. 

The initial letter of the word “Codex,” used 
by some writers in citing the Code of Jus- 
tinian. Tayl. Civil Law, 24. 

C, as the third letter of the alphabet, is 
used as a numeral, in like manner with that 
use of A and B (g. v.). The letter is also 
used to designate the third of a series of prop- 
ositions, sections, etc. 

It is used as an abbreviation of many words 
of which it is the initial letter; such as cases, 
civil, circuit, code, common, court, criminal, 
chancellor, crown. 


C.—CT.—CTS. These abbreviations stand 
for “cent” or. “cents,” and any one of them, 
placed at the top or head of a column of fig- 
ures, sufficiently indicates the denomination 
of the figures below. Jackson v. Cummings, 
15 Ill. 453; Hunt v. Smith, 9 Kan. 137; 
Linck v. Litchfield, 141 Ill. 469, 31 N. E. 123. 


- ©. 0. D. 


C. A. V. An abbreviation for curia advisari 
vult, the court will be advised, will consider, 
will deliberate, 


C. B. In reports and legal documents, an ab- 
breviation for common bench. Also an ab- 
breviation for chief baron. 


C. C. Various terms or phrases may be de- 
noted by this abbreviation; such as circuit 
court, (or city or county court;) criminal 
cases, (or crown or civil or chancery cases ;) 
civil code; chief commissioner; and cepi cor- 
pus, I have taken his body. 


C. C.; B. B. I have taken his body; bail bond 
entered. See Capias ad Respondendum, 


C. C. P. An abbreviation for Code of Civil 
Procedure; also for court of common pleas. 


C. C. & C. I have taken his body and he is 
held. 
C.F.&1. Also written “e. f. 1.” Letters used 


in contracts for cost, freight and insurance, 
indicating that the price fixed covers not only 
cost but freight and insurance to be paid by 
the seller; Benj. Sales, § 887; L. R. 8 Ex. 
179; L. R. 5 H. L. 395, 406; 7 H. & N. 574; 
Mee v. McNider, 109 N. Y. 500, 502, 17 N. Ð. 
424; White v. Schweitzer, 132 N. Y. S. 644, 
646, 14T App. Div. 544. 


C. L F. Also written “ce. i. f.” These letters 
in contracts of sale indicate, as does the ex- 
pression “e. f. i” or “C. F. & I” (g. v.), that 
the price fixed covers the cost of goods, in- 
surance, and freight. Seaver v. Lindsay 
Light Co., 182 N. Y. S. 30, 33, 111 Misc.. 553; 
Cohen v. Wood & Selick, 212 N. Y. S. 31, 35, 
214 App. Div. 175; National Wholesale Gro- 


cery Co. v. Mann, 146 N. E. 791, 793, 251 
Mass. 238; Setton v. Eberle-Albrecht Flour 
Co. (C. C. A.) 258 F. 905; A. Klipstein & Co. 
v. Dilsizian (C. C. A.) 273 F. 473, 475; North- 
ern Grain Warehouse Co. v. Northwest Trad- 
ing Co. 201 P. 903, 904, 117 Wash. 422; 
Staackman, Horschitz & Co. v. Cary, 197 Ill 
App. 601, 805. 


C. J. An abbreviation for chief justice; al- 
so for circuit judge. 


C. L. An abbreviation for civil law. 


C. L. P. Common law procedure, in reference 
to the English acts so entitled. 


“Collect on delivery.” These let- 
ters are not cabalistic, but have a determinate 
meaning. They import the earrier’s liability 
to return to the consignor either the goods 
or the charges. U. 8. Exp. Co. v. Keefer, 59 
Ind. 267; Fleming v. Com., 130 Pa. 188, 18 Atl. 
622; Express Co. v. Wolf, 79 Ill. 484; State 
v. Intoxicating Liquors, 73 Me. 278; American 
Merchants’ Union Exp. Co. v. Schier, 55 Ill 
140; Collender v. Dinsmore, 55 N. Y. 206, 14 
Am. Rep. 224; Danciger v. American Express 
Co., 179 S. W. 797, 798, 192 Mo. App. 172. 
The carrier accepts a check instead of cash 
at its own peril. Joseph Mogul, Inc, v. C. 
Lewis Lavine, Inc., 221 N. Y. S. 391, 393, 220 
App. Div. 287. 


C. P. An abbreviation for common pleas. 


C. R. An abbreviation for curia regia; also 
for chancery reports. 


C. T. A. 
annexo, 
tration. 


CA. SA. An abbreviation of capias ad satis- 
faciendum, q. v. : 


An abbreviation for cum testamento 
in describing a species of adminis- 


CABAL. A small association for the purpose 
of intrigue; an intrigue. This name was 
given to that ministry in the reign of Charles 
II. formed by Clifford, Ashley, Buckingham, 
Arlington, and Lauderdale, who concerted a 
scheme for the restoration of popery. The 
initials of these five names form the word 
“cabal;” hence the appellation. Hume, Hist. 
Eng. ix. 69. 


CABALIST. In French commercial law. A 
factor or broker. 


CABALLARIA. Pertaining to a horse. It 
was a feudal tenure of lands, the tenant fur- 
nishing a horseman suitably equipped in time 
of war, or when the lord had occasion for his 
service. 


CABALLERIA. In Spanish law. ‘An allot- 
ment of land acquired by conquest, to a horse 
soldier. A quantity of land, varying in ex- 
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tent in different provinces, In those parts of 
the United States which formerly belonged 
to Spain, it is a lot of one hundred feet front, 
two hundred feet depth, and equivalent to five 
peonias. 2 White, New Recop. 49; Strother 
v. Lucas, 12 Pet. 444, 9 L. Ed, 1137, note; 
Escriche, Dice. Raz. 


CABALLERO. In Spanish law. A knight. 
So called on account of its being more honor- 
able to go on horseback (à caballo) than on 
any other beast. 


CABINET. The advisory board or council 
of a king or other chief executive. In the gov- 
ernment of the United States the cabinet is 
composed of the secretary of state, the secre- 
tary of the treasury, the secretary of the in- 
terior, the secretary of war, the secretary of 
the navy, the secretary of agriculture, the 
secretary of commerce and labor, the attor- 
ney general, and the postmaster general. In 
Great Britain, the head of the Cabinet and of 
the Ministry is the Prime Minister, who is 
selected by the Crown, and the members of 
the Ministry are the heads of various execu- 
tive departments of the government. The 
Prime Minister and his associates, having 
been selected from the party in power in the 
House of Commons, may be said to be in con- 
trol of the House. If they lose their majority 
in the House, they resign office in a body and 
a new Ministry is then chosen from the new 
party in power. 

‘The seleet or secret council of a prince or 
executive government; so called from the 
apartment in which it was originally held. 
Webster. 


CABINET COUNCIL. In English law. A 
private and confidential assembly of the most 
considerable ministers of state, to concert 
measures for the administration of public af- 
fairs; first established by Charles I. Whar- 
ton. 


CABLE. A large and strong rope or chain, 
such as is attached to a vessel’s anchors, or 
the traction-rope of a street railway operat- 
ed by the cable system, (Hooper v. Railway 
Co., 85 Md. 509, 87 Atl 359, 38 L. R. A. 509,) 
or used in submarine telegraphy, (see 25 Stat. 
41 [47 USCA § 21 et seq.]). The term “cable 
railroad” in a city charter has been held to 
imply street railroads. City of Denver v. 
Mercantile Trust Co. of New York (C. C. A.) 
201 F. 790, 802. 


CABLE TRANSFER. A credit for a sum of 
money payable st the place indicated. Oshin- 
sky v. Taylor (Sup.) 172 N. Y. S. 231, 282. 


CABLISH. Brush-wood, or more properly 
windfall-wood. 


CABOOSE CAR. A car attached to the rear 
of a freight train, fitted up for the accommo- 
dation of the conductor, brakeman, and 
chance passengers. Mammoth Cave R. Co. v. 
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Commonwealth, 197 S. W. 406, 407, 176 Ky. 
747. 


CABOTAGE. A nautical term from the 
Spanish, denoting strictly navigation from 
cape to cape along the coast without going 
out into the open sea. In International Law, 
cabotage is identified with coasting-trade so 
that it means navigating and trading along 
the coast between the ports thereof. 


CACHEPOLUS, or CACHERELLAS. An in- 
ferior bailiff, or catehpoll. Jacob. 


CACHET, LETTRES DE. Letters issued and 
signed by the kings of France, and counter- 
signed by a secretary of state, authorizing 
the imprisonment of a person. Abolished dur- 
ing the revolution of 1789. 


CACICAZGOS. In Spanish-American law. 
Property entailed on the caciques, or heads of 
Indian villages, and their descendants. Sehm. 
Civil Law, 309, 


CADASTRE. Sp. An official statement of 
the quantity and value of real property in 
any district, made for the purpose of justly 
apportioning the taxes payable on such prop- 
erty. Strother v. Lucas, 12 Pet. 410, 428, 
note, 9 L. Ed. 1137. 


CADASTU. In French law. An official state- 
ment of the quantity and value of realty made 
for purposes of taxation; same as cadesire, 
(q. v.). 


CADAVER. A dead human body; a corpse. 
Cadaver nullius in bonis, no one can have a 
right of property in a corpse, 3 Co. Inst. 110, 
2 Bl. Comm. 429; Griffith v. Railroad Co., 
23 S. C. 32, 55 Am. Rep. 1. 


CADERE. Lat. To end; cease; fail; as in 
phrases such as cadit actio, (or breve,) the ac- 
tion (or writ) fails; cadit assisa, the assise 
abates; cadit questio, the discussion ends, 
there is no room for further argument; 
cadere ab actione (literally, to fall from an 
action), to fail in an action; cadere in partem, 
to become subject to a division, 

To be changed; to become; to be turned 
into. Cadit assisa in juraiwm, the assise is 
changed into a jury. Calvinus, Lex. 


CADET. 
In the United States Laws 


Students in the military academy at West 
Point are styled “cadets; students in the 
naval academy at Annapolis, “cadet midship- 
men.” Rey, St. §§ 1309, 1512 GO USCA § 
1061; 34 USCA § 1081). 


In England 


A younger brother; the younger son of a 
gentleman; particularly applied to a volun- 
teer in the army, waiting for some post. 
Jacob. 


CADI. A Turkish civil magistrate, 


CADIT 


CADIT: Lat... It falls, abates, fails, ends, 
ceases. See Cadere. 
CADUCA. In the civil law. Property of an 


inheritable quality; property such as de- 
scends to an heir. Also the lapse of a testa- 
mentary disposition or legacy. 
cheat; escheated property. 


CADUCARY. Relating to or of the nature 
of escheat, forfeiture, or confiscation. 2 Bl. 
Comm. 245. 


C/EDUA. In the civil and old common law. 
Kept for cutting; intended or used to be cut. 
A term applied to wood. 


CÆSAR. In the Roman law. A cognomen 
in the Gens Julia, which was assumed by the 
successors of Julius. Tayl. Civil Law, 31. 


CAESAREAN (also spelled Caesarian) OPER- 
ATION. A surgical operation whereby the 
- foetus, which can neither make its way into 
the world by the ordinary and natural pas- 
sage, nor be extracted by the attempts of art, 
whether the mother and fetus be yet. alive, 
or whether either of them be dead, is by a 
cautious and well-timed operation, taken 
from the mother, with a view to save the 
lives of both, or either of them. ‘This con- 
sists in making an incision into the abdomen 
and uterus of the mother and withdrawing 
the fetus thereby. If this operation be per- 
‘formed after the mother’s death, the husband 
cannot be tenant by the curtesy; since his 
right begins from the birth of the issue, and 


is consummated by the death of the wife; 


but, if mother and child Are saved, then the 
husband would be entitled after her death. 
Wharton. 


C/ETERUS. 
rest. 


CÆTERIS PARIBUS. Other things being 
equal. , 


CÆTEŘIS TACENTIBUS. The others being 
silent * the other judges expressing no opin- 
ion. Comb. 186. 


‘Lat. Other; another; the 


CAETERORUM. When a limited administra- 
tion has: been ‘granted, and all the property 
cannot be administered under it, administra- 
tion eeterorum (as to the residue) may be 
granted. i 


CAFÉ.: The word “cate” as ordinarily and 
popularly. used means a restaurant or house 
for refreshments. Proprietors’ Realty Co. v. 
Wohltmann, 95 N. J. Law, 308, 112 A. 410. 
The terms “restaurant” and “café’ are sub- 
stantially synonymous. State v. Shoaf, 179 
Nec. 744; 162 8: B.. 105, 9 AL Le R. 426, 


CAHIER: - In old French ; Jaw. ‘AL Mist. of 


grievances prepared for deputies iw. the 


states-general. A petition for -the redress of 
grievances ‘ériumerated: - aed 


Also an es- 
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CAIRNS’ ACT. An English statute for en- 
abling the court of chancery to award dam- 
ages. 21 & 22 Vict. c. 27. 


CAISSON DISEASE. A dizziness accom- 
panied. with partial. paralysis of the limbs, 
caused by too rapid reduction of air pres- 
sure to which men have been accustomed. 
Williams v. Missouri Bridge & Iron Co., 212 
Mich. 150, 180 N. W. 357, 358. 


CALABOOSE. A term used vulgarly, and 
occasionally in judicial proceedings and law 
reports, to designate a jail or prison, partic- 
ularly a town or city jail or lock-up. Suppos- 
ed to be a corruption of the Spanish calabozo, 
a dungeon. See Gilham v. Wells, 64 Ga. 194. 


CALCETUM, CALCEA. A causeway, or 
common hard-way, maintained and repaired 
with stones and rubbish. 


CALCULATE. To compute mathematically ; 
in its broader significance, to intend, to pur- 
pose, or to design.’ State v. Smith, 57 Mont. 
849, 188 P. 644, 648. The word “calculated” 
as used in a sedition act dealing with lan- 
guage “calculated” to bring the government 
into contempt may be deemed practically 
synonymous with intended. State v. Wyman, 
56 Mont. 600, 186 P. 1,5; State v. Kahn, 56 
Mont. 108, 182 P. 107, 109. See, also, United 
States v. Steene (D. C.) 263 F. 180, 134; 
Hunter v. State, 81 Tex. Cr. R. 471, 196 8. 
W. 820, 822: “Calculated” means either like- 
ly or intended. Pouchan v. Godeau, 167 Cal. 
692, 140 P. 952, 953. See, also, Oneida Com- 
munity v. Oneida Game Trap Co. (Sup.) 150 
N. Y. 8. 918, 922. 


CALE. In old French law. A punishment 
of sailors, resembling’ the modern “keelhaul- 
ing. n 


CALEFAGIUM. In old law. 
fuel yearly. Cowell; 


A right to take 
Blount. 


CALENDAR. The established order of the 
division of time into years, months, weeks, 
and days; or a systematized enumeration 
of such arrangement; an almanac. Rives 
v. Guthrie, 46 N. C. 86. Julius Cæsar or- 
dained that the Roman year should consist 
of 365 days, except every fourth year, which 
should: contain 366. This period of time ex- 
ceeds the solar year by eleven minutes or 
thereabouts, which amounts tothe error of a 
day in about 131 years, In 1582 the error 
amounted to eleven days or more, which was 
corrected by Pope Gregory. Out of this cor- 
rection grew the distinction. between Old and 
New Style. The Gregorian or New. Style was 
introduced into England in 1752, the 2d of . 
September (O. S.) ‘of that year being reckoned 
as the 14th of September (N. 8.). 


‘Calendar days. So many days beckoned ac- 
‘cording to the‘course of the calendar. For 
sexample, a note dated January 1 and paya: 
Ble thirty’ calendar days after date,” without 
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grace, is payable on.the 31st of January, 
though if expressed to be payable simply 
“thirty days after date,” it would be payable 
February 1. 

A calendar day contains 24 hours; and as 
_used in a contract for hiring of a derrick 
boat for a rental based on calendar days, 
“calendar days” may be synonymous with 
“working days,’ which mean, in maritime 
affairs, running or calendar days on which 
the law permits work to be done, excluding 
Sundays and legal holidays, but not stormy 
days. Sherwood v. American Sugar Refin- 
ing Co. (C. C. A.) 8 F.(2d) 586, 588, 


—Calendar month. One of the months of the 
year as enumerated in the calendar,—Janu- 
ary, February, March, ete.,—without refer- 
ence to the number of days it may contain; 
as distinguished from a lunar month, of 
twenty-eight days, or a month for business 
purposes, which may contain thirty, at what- 
ever part of the year it occurs. Daley v. An- 
derson, 7 Wyo. 1, 48 P. 840, 75 Am. St. Rep. 
870; Migotti v. Colvil, 4 C. P. Div. 233; In re 
Parker’s Estate, 14 Wkly. Notes Cas. (Pa.) 


—Calendar year. The period from January 1 
to December 31 next thereafter, inclusive. 
Byrne v. Bearden, 27 Ga. App. 149, 107 S: E. 
782, 783, Ordinarily and in common accep- 
tation calendar year means 365 days except 
leap year, and is composed of 12 months 
varying in length according to the common 
or Gregorian calendar, Shaffner v. Lipinsky, 
194 N. C. 1, 188 S. E. 418, 419; U. S. v. Carroll 
Chain Co. (D. C.) 8 F.(2d) 529, 530. 


Also, a list of prisoners, containing their 
names, the time when they were committed 
and by whom, and the cause of their commit- 
ments. See Calendar of prisoners, infra. 

A list or systematic enumeration of caus- 
es or motions arranged for trial or hearing 
in a court. 


—Calendar of causes. In practice. A list of 
the causes instituted in the particular court, 
and now ready for trial, drawn up by the 
clerk shortly before the beginning of the term, 
exhibiting the titles of the suits, arranged in 
their order for trial, with the nature of each 
action, the date of issue, and the names of 
the counsel engaged; designed for the infor- 
mation and convenience of the court and bar. 
It is sometimes called the “trial list,” or 
“docket.” 


—Calendar of prisoners. In English practice. 
A list kept by the sheriffs containing the 
names of all the prisoners in their custody, 
with the several judgments against each in 
the margin, Staundef. P. C. 182; 4 Bl. Comm. 
403. : 


—Special calendar. A calendar or list of caus- 
es, containing those set down specially’ for 
hearing, trial, or argument. . 
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CALENDS. Among the Romans the first day 
of every month, being spoken of by itself, or 
the very day of the new moon, which usually 
happen together. And if pridie, the day be- 
fore, be added to it, then it is the last day of 
the foregoing month, as pridie calend. Sep- 
tembd. is the last day of August. If any num- 
ber be placed with it, it signifies that day in 
the former month which comes so much be- 
fore the month named, as the tenth calends 
of October is the 20th day of September; for 
if one reckons backwards, beginning at Oc- 
tober, that 20th day of September makes the 
10th day before October. In March, May, 
July, and October, the ealends begin at the 
sixteenth day, but in other months at the 
fourteenth; which calends must ever bear the 
name of the month following, and be num- 
bered backwards from the first day of the 
said following months. Jacob. See Rives v. 
Guthrie, 46 N. C. 87. 


CALENDS, GREEK. A metaphorical expres- 
sion for a time never likely to arrive, inas- 
much as the Greeks had no calends, 


CALF. As used in an exemption statute, 
“calf”. should be construed to include an ani- 
mal sucking a cow that is being milked, even 
though the animal be a yearling, that is, one 
over a year old. Kiggins v. Henne & Meyer 
Co. (Tex. Civ. App.) 199 S. W. 494, 496. 


CALL, n. 
In English Law 


The election of students to the degree of 
barrister at law, hence the ceremony or epoch 
of election, and the number of persons elect- 
ed. 

In Conveyancing 


A visible natural object or landmark desig- 
nated in a patent, entry, grant, or other con- 
veyance of lands, as a limit or boundary to 
the land described, with which the points of 
surveying must correspond, Also the courses 
and distances designated. King v. Watkins 
(C. C.) 98 Fed, 922; Stockton v. Morris, 39 W. 
Va. 432, 19 S. E. 531. See, also, Kentucky 
Union Co, v. Shepherd, 192 Ky. 447, 234 S. W. 
10, 13. 


In Corporation Law 


A demand made by the directors of a stock 
company upon the persons who have subscrib- 
ed for shares, requiring a certain portion or 
installment of the amount subscribed to be 
paid in. The word, in this sense, is synony- 
mous with “installment” or “assessment,” 
and is said to be capable of three meanings: 
(1) The resolution of the directors to levy 
the assessment ; (2) its notification to the per- 
sons liable to pay; (8) the time when it be- 
comes payable. Railway Co. v. Mitchell, 4 
Exch. 543; Hatch v. Dana, 101 U. S. 205, 25 
L. Ed. 885; Railroad Co. v. Spreckles, 65 Cal. 
193, 3 P. 661, 802; Stewart v. Pub. Co., 1 
Wash, St, 521, 20 P. 605. 

Although the terms “call” and “assessment” 
are often used synonymously, the latter term 


CALL 


applies with pecullar aptness to contributions 
above the par value of stock or the subscrip- 
tion liability of the stockholders. Porter v. 
Northern Fire & Marine Ins. Co., 36 N. D. 
199, 161 N. W. 1012, 1014; Seyberth v. Ameri- 
can Commander Min. & Mill. Co., 42 Idaho, 
392, 245 P. 295, 392, 
See Assessment. 


In the Language of the Stock Exchange 


A “call” is an option to claim stock at a 
fixed price on a certain day. White v. Treat 
(C. C.) 100 F, 290; Treat v. White, 181 U. S. 
264, 21 S. Ct. 611, 45 L. Ed. 853; Lumber Co. 
v. Whitebreast Coal Co., 160 IIL 85, 43 N. E. 
774, 31 L. R. A. 529. 


CALL, v. To summon or demand by name; 
to demand the presence and participation of 
a number of persons by calling aloud their 
names, either in a pre-arranged and syste- 
matic order or in a succession determined by 
chance. 


—Call of the house. A call of the names of 
all the members of 2 legislative body, made 
by the clerk in pursuance of a resolution re- 
quiring the attendance of members. The 
names of absentees being thus ascertained, 
they are imperatively summoned (and, if nec- 
essary, compelled) to attend the session. 


—Calling a summons. In Scotch practice. See 
this described in Bell, Dict. ` 


—Calling an election. This expression is com- 
monly construed as including, or as being syn- 
onymous with, the giving of notice of the elec- 
tion, State v. Hall, 73 Or. 231, 144 P. 475, 
478; People v. Gough, 260 Ill. 542, .103 N. E. 
685, 686. 


—Calling the docket. The public calling of the 
docket or list of causes at the commencement 
of a term of court, for the purpose of dispos- 
ing of the same with regard to setting a time 
for trial or entering orders of continuance, 
default, nonsnit, ete. Blanchard v. Ferdi- 
nand, 132 Mass. 391. 


—Calling the jury.. Successively drawing out 
of a box into which they have been previous- 
ly pnt the names of the jurors on the panels 
annexed to the nisi prius record, and calling 
them over in the order in which they are so 
drawn. The twelve persons whose names are 
‘first called, and who appear, are sworn as 
the jury, unless some just cause of challenge 
or excuse, with respect to any of them, shall 
be brought forward. 


—Calling the plaintiff. In practice. A formal 
method of causing a nonsuit to be entered. 
When a plaintiff or his counsel, seeing that 
sufficient evidence has not been given to main- 
tain the issue, withdraws, the crier is ordered 
to eall or demand the plaintiff, and if neither 
he, nor any person for him appear, he is non- 
suited; the jurors are ‘discharged without giv- 
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ing a verdict, the action is at an end, and the 
defendant recovers his costs. The phrase 
“let the plaintiff be called,” which occurs in 
some of the earlier state reports, is to be ex- 
plained by reference to this practice. See 3 
Bla. Comm. 376; 2 0. & P. 403; Porter v. Per- 
kins, 5 Mass. 236, 4 Am. Dec. 52; Trask v. Du- 
val, 4 Wash. C. C. 97, Fed. Cas. No. 14,143. 


—Calling to testify. Under statutes excluding 
testimony under certain circumstances unless 
the witness has been called to testify by the 
adverse party, the act of calling to testify 
may occur when the adversary takes the wit- 
ness’ ex parte deposition, Allen v. Pollard, 
109 Tex. 536, 212 S. W. 468: or when he files 
interrogatories to the witness stating that his 
deposition will be taken in answer thereto, 
Wyatt v. Chambers (Tex. Civ. App.) 182 8. W. 
16, 18, 


—Calling to the bar. In English practice. 
Conferring the dignity or degree of barrister 
at law upon a member of one of the inns of 
court. Holthouse. “Calls to the bench and 
bar are to be made by the most ancient, be- 
a reader, who is present at supper on call 
night.” 1 Black Books of Lincoln’s Inn. 339. 


—Calling upon a prisoner. When a prisoner 
has been found guilty on an indictment, the 
clerk of the court addresses him and calls up- 
on him to say why judgment should not be 
passed upon him. 


CALLABLE BONDS. Sometimes called re- 
deemable or optional bonds. They are de- 
nominated term bonds and may be called for 
payment before their maturity. Fales v. 
Multnomah County, 119 Or. 127, 248 P. 151, 
152. 


CALLING. A business, occupation, or trade. 
Gray v. Board of County Com’rs of Sedg- 
wick County, 101 Kan. 195, 165 P. 867, 868, 
L. R. A. 1918F, 182. One’s usual occupation, 
vocation, or business. Crook v. Common- 
wealth, 147 Va. 593, 136 S. E. 565, 567, 50 A. 
L. R. 1043. The term may include profession- 
al employment, such as the practice of law. 
Ex parte Galusha, 184 Cal. 697, 195 P. 406, 
407. 


CALPES. In Scotch law. A gift to the head 
of a clan, aS an acknowledgment for protec- 
tion and maintenance. 


CALUMNIA. 
In the Civil Law 

Calumny, malice, or ill design; a false ac- 
cusation; a malicious prosecution. Lanning 
v. Christy, 830 Ohio St. 115, 27 Am. Rep. 431. 

In the Old Common Law 

A claim, demand, challenge to jurors. 
CALUMNIÆ JURAMENTUM. In the old 
canon law. An oath similar to the calumnia 
jusjurandum, (q. v) °° 


a 


, 
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CALUMNIÆ JUSJURANDUM. The oath of 
(against) calumny. An oath imposed upon the 
parties to a suit that they did not sue or de- 
fend with the intention of calumniating, (cal- 
umniandi animo,) i e., with a malicious de- 
sign, but from a firm belief that they had a 
good cause. Inst. 4, 16. The object was to 
prevent vexatious and unnecessary suits. It 
was especially used in divorce cases, though 
of little practical utility; Bish. Marr. & Div. 
§ 353: 2 Bish. Marr. Div. & Sep. § 264. A 
somewhat similar provision is to be found in 
the requirement made in some states that the 
defendant shall file an affidavit of merits. 


CALUMNIATOR. In the civil law. One who 
accused another of a crime without cause; 
one who brought a false accusation. Cod. 9, 
46. 


CALUMNY. Defamation; slander; false ac- 
cusation of a crime or offense. See Calumnia. 


CALVO DOCTRINE. The doctrine stated by 
the Argentine jurist, Carlos Calvo, that a gov- 
ernment is not bound to indemnify aliens for 
losses or injuries sustained by them in con- 
sequence of domestic disturbances or civil 
war, where the state is not at fault, and that 
therefore foreign states are not justified in 
intervening, by force or otherwise, to secure 
the settlement of claims of their citizens on 
account of such losses or injuries. Such in- 
tervention, Calvo says, is not in accordance 
with the practice of European States towards 
one another, and is contrary to the principle 
of state sovereignty. 3 Calvo §§ 1280, 1297. 
The Calvo Doctrine is to be distinguished 
from the Drago Doctrine (q: v.). 
See 18 Green Bag 377. 


CAMARA. In Spanish law. 
Las Partidas, pt. 6, tit. 3, 1, 2. 

The exchequer. White, New Recop. b. 3, 
tit. 8, c. 1. 


CAMBELLANUS, or CAMBELLARIUS. 
chamberlain. Spelman. 


CAMBIALE JUS. The law of exchange. 


CAMBIATOR. In old English law. An erx- 
changer. Cambiatores monetæ, exchangers of 
money ; money-changers. 


CAMBIO. In Spanish 
Schm. Civil Law, 148. 


CAMBIPARTIA. Champerty; from campus, 
a field, and partus, divided. Spelman. 


CAMBIPARTICEPS. A champertor. 


CAMBIST. In mercantile law. A person 
skilled in exchanges ; one who trades in prom- 
issory notes or bills of exchange; a broker. 


A treasury. 


A 


law. Exchange. 


CAMBIUM. In the civil law. Change or ex- 
change. A term applied indifferently to the 
exchange of land, money, or debts. Du Cange. 

Cambium reale or manuale was the term 
generally used to denote the technical com- 
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mon-law exchange of lands; cambiim locale, 
mercantile, or trajectitium, was used. to desig- 
nate the modern mercantile contract of ex- 
change, whereby a man agrees, in considera- 
tion of a sum of money paid him in one place, 
to pay a like sum in another place. Poth. de 
Change, n. 12; Story, Bills, § 2, et seq. 


CAMERA. In old English law. A chamber, 
room, or apartment; a judge’s chamber; a 
treasury; a chest or coffer. Also, a stipend 
payable from vassal to lord; an annuity. See 
Yn Camera. 


CAMERA REGIS. In old English law. A 
chamber of the king; a place of peculiar 
privileges especially in a commercial point of 
view. The city of London was so called. 
Year Book, p. 7, Hen. VI, 27; Burrill, Law 
Dic. l 


CAMERA SCACCARII. The old name of the 
exchequer chamber (q. v.): 


CAMERA STELLATA. The star chamber 
(q. v.). 


CAMERALISTICS. The science of finance or 
public revenue, comprehending the means of 
raising and disposing of it. 


CAMERARIUS. A chamberlain; a keeper of 
the public money; a treasurer. Spelman, 
Gloss. Cambeliarius; 1 Perr. & D. 248. 

Also a bailiff or receiver. 


CAMINO. In Spanish law. A road or high- 


way. Las Partidas, pt. 8, tit. 2, l. 6. 
CAMPANA. In old European law. A bell. 
Spelman. 


CAMPANA BAJULA. A small handbell, used 
in the ceremonies of the Romish church; and, 
among Protestants, by sextons, parish clerks, 
and criers. Cowell. 


CAMPANARIUM, CAMPANILE. A belfry, 
bell tower, or steeple; a place where bells are 
hung. Spelman; Townsh. Pl, 191, 213. 


CAMPARTUM. A part of a larger field or 
ground, which would otherwise be in gross 
ur in common. See Champert; Champerty. 


CAMPBELL’S (LORD) ACTS. English stat- 
utes, for amending the practice in progecu- 
tions for libel, 9 & 10 Vict. c. 93; also 6 & 7 
Vict. ce. 96, providing for compensation to 
relatives in the case of a person having been 
killed through negligence; also 20 & 21 Vict. 
c. 83, in regard to the sale of obscene books, 
ete. 


CAMPERS. A share; a champertor’s share; 
a champertous division or sharing of land. 


CAMPERTUM. A cornfield; a field of grain. 
Blount; Cowell; Jacob; Whishaw. 


CAMPFIGHT. In old English law. The 
fighting of two champions or combatants in 


CAMPUM PARTERE 


the field; the judicial combat, or duellum, 8 
Inst. 221, ` 


CAMPUM PARTERE. 
See Champerty. 


CAMPUS. (Lat. A field.) 


To divide the land. 


in Old European Law 


An assembly of the people; so called from 
being anciently held in the open air, in some 
plain capable of containing a large number 
of persons, 


tn Feudel and Old English Law 
A field, or plain. The field, ground, or lists 
marked out for the combatants in the duel- 
lum, or trial by battle. Burrill, Law Dict. 


CAMPUS MAII. The field of May. An an- 
Nniversury assembly of the Saxons, held on 
May-day, when they confederated for the de- 
fense of the kingdom against, all its enemies. 


CAMPUS MARTII. 
Champ de Mars. 


The field of Murch. See 


CAN. As n verb, is often interpreted as the 
equivalent of “may.” The Pantorium v. Mce- 
Laughlin, 116 Neb. 61, 215 N. W. 798, 799. 
See Cannot. 


CANA. A Spanish measure of length vary- 
ing (in different: localities) from about five 
to seven feet. 


CANADA. Sp. Valley. Benavides v. State 
(Tex. Civ. App.) 214 S. W. 568, 572. 


CANADIAN JUMPER. A term applied to a 
nervous person who jumps when another 
touches him. shouting at the same time, or 
when anything thrown hits him, or when a 
loud noise is msde. Goupiel v. Grand Trunk 
Ry. Co., 111 A. 346, 347, 94 Vt. 337. ` 


CANAL. An artificial ditch or trench in the 
earth, for confining water to a defined chan- 
nel, to be used for purposes of transporta- 
tion. See Rishop v. Seeley, 18 Conn. 394; 
Hubbard v. Dunne, 115 N. E. 210, 215, 276 
Ill. 598; Guinan v. Boston, Cape Cod & New 
York Canal Co. (C. CG. A.) 1 F.2d) 239. This 
word is unlike the words “river,” “pond,” 
“lake,” and other words used to designate nat- 
ural bodies of water, the ordinary meaning 
of which is confined to the water itself; but 
it includes also the banks, and has reference 
rather to the excavation or channel as a 
receptacle for the water; it is an artificial 
thing. Navigation Co. v. Berks County, 11 
Pa. 202; Kennedy v. Indianapolis, 103 U. 8. 
604, 26 L. Ed. 550. The words “canal or 
ditch,” in a statute granting a right of way 
over public lands for irrigation works, have 
been held to embrace the entire project, in- 
eluding a reservoir, U. S. v. Big Horn Land & 
Cattle Co, (0. ©. A.) 17 F:(2d) 357, 364, - 


CANCEL. To obliterate; to strike’ or cross 
out; to destroy the effect ‘of an: instrument 
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by defacing, obliterating, expunging, or eras- 
ing it; to revoke or recall. Ellsworth College 
v. Carleton, 160 N. W. 222, 228, 178 Iowa, 845; 
Reliance Life Ins. Co. v, Thayer, 203 P. 190, 
192, 84 Okl. 238. To annul or destroy, make 
void, or set aside. Irwin y. State Brokerage 
Co., 147 N. E. 531, 532, 82 Ind. App. 687; Mc- 
Donald v. Loomis, 206 N. W. 848, 350, 233 
Mich. 174; Noesen v. Erkenswick, 131_N. E. 
622, 623, 298 Ill. 231; In re Crawford’s Will, 
142 N. Y. S. 1032, 1033, 80 Misc. 615. To re- 
scind or abandon, as a contract. Pearson v. 
Brown, 148 P. 956, 958, 27 Cal. App. 125. 

The term may sometimes be taken ns equiv- 
alent to “discharge” or “pay,” as in an agree- 
ment by one person to cancel the indebtedness 
of another to a third person. Auburn City 
Bank v. Leonard, 40 Barb. (N. Y.) 119. 

In equity. Courts of equity frequently can- 
eel instrnments which have answered the end 
for which they were created, or instruments 
which are void or voidable, in order to pre- 
vent them from being vexatiously used against 


the person apparently bound by them, Snell, 
Eq. 498. . 

See Cancellation. 
CANCELLARIA. Chancery; the court of 


ehancery. Curin cancellaria is also used in the 
same sense. See 4 Bl. Comm. 46; Cowell. 


Cancellarli Angliæ dignitas est, ut secundus a 
rege in regno habetur. The dignity of the 
chancellor of Englund is that he is deemed 
the second from the sovereign in the kingdom. 
4 Inst. 78. 


CANCELLARIUS. A chancellor: a scriven- 
er, or notary, A janitor, or one who stood. 
at the door of the court and was accustomed 
to carry out the commands of the judges. Du 
Cange. 

In early English law, the keeper of the 
king’s seal. In this sense only, the word chan- 
cellor seems to have been used in the Eng- 
lish law; 3 Bla. Comm, 46. See 15 Harv. L. 
Rev. 109; 4 Co. Inst. 78; Dugdale Orig. Jur. 
fol. 34; and generally Selden, Discourses; 
Inderwick, King’s Peace; 3 Steph. Com. 316; 
1 Poll. & Maitl. 172; 1 Stubbs, Const. Hist. 
881; Campbell, Lives of the Lord Chancellors, 
vol. 1; Holdsw, Hist. E. L.; Pollock, Expans. 
of C. L. 


CANCELLATION. The act of crossing. out 
a writing. Plaut v. Shirley, 255 S. W. 273, 
274, 200 Ky. 619; Mercurio v. Board of Can- 
vassers and Registration of City of Provi- 
dence, 104 A. 886, 887, 42 R. I. 17; In re Par- 
sons’ Will, 195 N. Y. S. 742, -745, 119 Misc. 
26;. Dowling v. Gilliland, 122 N. E. 70, 286 
Til. 530, 3 A. L. R. 829. The manual operation 
of tearing or destroying a written instrument: 
1 Eq. Cas. Abr. 409. 

The original and proper meaning of the 
word is the. defacement of a writing by draw- 
ing lines across it in the form of crossbars 
or ‘lattice work; but the same legal result 
may be'accomplished by drawing lines through 
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any essential part, erasing the signature, writ- 
ing the word “canceled” on the face of- the 
instrument, tearing off seals, or any similar 
act which puts the instrument in a condition 
where its invalidity appears on its face. In 
re Akers’ Will, 74 App. Div. 461, 77 N. Y. 
Supp. 648; Baldwin v. Howell, 45 N. J. Eq. 
519, 15 Atl. 236; In re Alger’s Will, 38 Misc. 
148, 77 N. ¥. Supp. 166; Evans’ Appeal, 58 
Pa. 244; Glass v. Scott, 14 Colo. App. 377, 
60 Pae. 186; In re Olmsted’s Estate, 122 Cal. 
224, 54 Pac. 745; Doe v. Perkes, 3 Barn. & 
A. 492. A revenue stamp is canceled by writ- 
ing on its face the initials of the person using 
or affixing it. Spear v. Alexander, 42 Ala. 
575. 

There is also a secondary or derivative 
meaning of the word, in which it signifies 
annulment or abrogation by the act or agree- 
ment of parties concerned, though without 
physical defacement. Golden v. Fowler, 26 
Ga. 464; Winton v. Spring, 18 Cal. 455; Beha 
v. Breger, 223 N. Y. S. 726, 731, 130 Misc, 235. 


Synonyms 

Cancellation is properly distinguished from 
obliteration in this, that the former is a cross- 
ing out, while the latter is a blotting out; 
the former leaves the words still legible, while 
the latter renders them illegible, Townshend 
v. Howard, 86 Me. 285, 29 Atl. 1077. “Spolia- 
tion” is the erasure or alteration of a writing 
by a stranger, and may amount to a cancella- 
tion if of such a nature as to invalidate it on 
its face; but defacement of an instrument 
is not properly called “spoliation” if perform- 
ed by one having control of the instrument 
as its maker or one duly authorized to destroy 
it. “Revocation” is an act of the mind, of 
which-cancellation may be a physical manifes- 
tation; but cancellation does not revoke un- 
less done with that intention. Dan v. Brown, 
4 Cow. (N. Y.) 490, 15 Am. Dec. 395; In re 
Woods’ Will (Sur.) 11 N. Y. Supp. 157. 


CANCELLATURA. In old English law. A 
canceling. Bract. 398b, 


CANCELLI. The rails or lattice work or bal- 
usters inclosing the bar of a court of justice 
or the communion table. Also the lines drawn 
on the face of a will or other writing, with 
the intention of revoking or annulling it. See 
Cancellation. 


CANDIDATE. A person who offers himself, 
or is presented by others, to be elected to an 
office. Derived from the Latin candidus, 
{white,) because in Rome it was the custom 
for those who sought office to clothe them- 
selves in white garments. 

One who seeks or aspires to some office or 
privilege, or who offers himself for the same. 
A man is a candidate for an office when he is 
seeking such office; it is not necessary that 
he should have been nominated. Leonard 
v. Com.,.112 Pa. 624, 4 Atl. 224. See State 
v. Hirsch, 125 Ind. 207, 24 N. E. 1062, 9 L. R. 
A. 170; In re Deitz, 150 N. Y. S. 43, 47, 8&7 
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Mise. 610; Edwards v. Jordan, 188 Cal. 791, 
182 P. 856, 858. But with the last-mentioned 
case, compare Barr v. Cardell, 173 Iowa, 18, 
155 N. W. 312, 313. Moreover, under a presi- 
dential primary law, a person receiving the 
approval of the required number of petition- 
ers may be deemed a candidate even contrary 
to his wishes. McCamant v. Olcott, 80 Or. 246, 
156 P. 1034, 1038, L. R. A. 1916H, 706. 


CANDLEMAS-DAY. In English law. A fes- 
tival appointed by the church to be observed 
on the second day of February in every year, 
in honor of the purification of the Virgin 
Mary, being forty days after her miraculous 
delivery. At this festival, formerly, the 
Protestants went, and the Papists now go, in 
procession with lighted candles; they also 
conseorate candles on this day for the serv- 
ice of the ensuing year. It is the fourth of 
the four cross quarter-days of the year. 
Wharton. 


CANFARA. In old records. A trial by hot 
iron, formerly used in England. Whishaw. 


CANNOT. Denotes that one is not able (to 
do some act). Southern Pac. Co. v. Frye & 
Bruhn, 82 Wash. 9, 143 P. 163, 165. But 
the term is often equivalent to “shall not.” 
Bragg v. Hatfield, 124 Me. 391, 180 A. 233, 
284. 


CANON. 
A Law, Rule, ete. 


A law, rule, or ordinance in general, and 
of the church in particular. An ecclesiastical 
law or statute. A rule of doctrine or dis- 
cipline. The term is generally applied to des- 
ignate the ordinances of councils and decrees 
of popes. 


—Canon law. A body of ecclesiastical juris- 
prudence which, in countries where the Ro- 
man Catholic church is established, is com- 
posed of maxims and rules drawn from pa- 
tristic sources, ordinances, and decrees of gen- 
eral councils, and the decretals and bulls 
of the popes. In England, according to 
Blackstone, there is a kind of national canon 
law, composed of legatine and provincial 
constitutions enacted in England prior to the 
reformation, and adapted to the exigencies 
of the English church and kingdom. 1 BI. 
Comm. 82. The canon law consists partly 
of certain rules taken out of the Scripture, 
partly of the writings of the ancient fathers 
of the church, partly of the ordinances of 
general and provincial councils, and partly 
of the decrees of the popes in former ages; 
and it is contained in two principal parts, 
—the decrees and the decretals. The decrees 
are ecclesiastical constitutions made by the 
popes and cardinals. The decretals are ca- 
nonical epistles written by the pope, or by 
the pope and cardinals, at the suit of one 
or more persons, for the ordering and deter- 
mining of some matter of controversy, and 
have the authority of a law. As the decrees 
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set out the origin of the canon law, and the 
rights, dignities, and decrees of ecclesiastical 
persons, with their manner of election, or- 
dination, etc., so the decretals coutain the 
law to be used in the ecclesiastical courts. 
Jacob, The canon law forms no part of the 
law of England, unless it has been brought 
into use and acted on there; 11 Q. B. 649. 
See generally Encycl. Br., sub voce, Canon 
Law; Maitland, Canon Law; Jenks’ Teu- 
tonic Law; 1 Sel. Essays on Anglo-Amer. 
Leg. Hist. 46; Ayliffe, Par. Jur. Can. Ang.; 
Preface to Burn, Eccl. Law, Tyrwhitt ed. 
22; Hale, Civ. L. 26; Bell’s Case of a Puta- 
tive Marriage, 203; Dict. du Droit Canon- 
ique; Stair, Inst. b. 1, t. 1, 7; 1 Poll. & 
Maitl. 90. 


—Canon religiosorum. In ecclesiastical rec- 
ords. A book wherein the religious of every 
greater convent had a fair transcript of the 
rules of their order, frequently read among 
them as their local statutes, Kennett, Gloss. ; 
Cowell. 


A System or Aggregation of Correlated Rules 


A system or aggregation of correlated 
rules, whether of statutory origin or other- 
wise, relating to and governing a particular 
department of legal science or a particular 
branch of the substantive law. 


—Canons of construction. The system of 
fundamental rules and maxims which are 
recognized as governing the construction or 
interpretation of written instruments. They 
are rules which have been evolved by cen- 
turies of experience. In re Clarke, 174 App. 
Div. 736, 161 N. Y. 5. 484, 487. 


—Canons of descent. The legal rules by 
which inheritances are regulated, and ac- 
cording to which estates are transmitted by 
descent from the ancestor to the heir. 


—Canons of inheritance. The legal rules by 
which inheritances are regulated, and accord- 
ing to which estates are transmitted by de- 
scent from the ancestor to the heir. 2 BL 
Comm, 208, 


A Dignitary of the English Church 
A dignitary of the English church, being 
a prebendary or member of a cathedral chap- 
ter. All members of chapters except deans 
are now entitled canons, in England. 2 
Steph. Comm. 1ith ed. 687, n.; 1 Bla. Comm. 
382. - 


In the Civil, Spanish, and Mexican Law 
o An annual charge or rent; an emphyteutic 
rent. 
In Old English Records 
A prestation, pension, or customary pay- 
ment. ` 


‘CANONICAL, Pertaining to, or in conform- 
ity to, the canons of the church. - 
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CANONICAL OBEDIENCE. That duty 
which a clergyman owes to the bishop who 
ordained him, to the bishop in whose diocese 
he is beneficed, and also to the metropolitan 
of such bishop. Wharton. 


CANONICUS. In old English law. A canon. 
Fleta, lib. 2, e. 69, § 2. 


CANONIST. One versed and skilled in the 
canon law; a professor of ecclesiastical law. 


CANONRY. In English ecclesiastical law. 
An ecclesiastical benefice, attaching to the of- 
fice of canon. Holthouse. 


CANT. In the civil law. A method of di- 
viding property held in common by two or 
more joint owners. It may be avoided by 
the consent of all of those who are interest- 
ed, jn the same manner that any other con- 
tract or agreement may be avoided. Hayes 
v. Cuny, 9 Mart. O. S. (La.) 87. See Licita- 
cion. 


CANTEL, or CANTLE. A lump, or that 
which is ađded above measure; also a piece 

of anything, as “cantel of bread,” or the like. 
Blount. 


CANTERBURY, ARCHBISHOP OF. In 
English ecclesiastical law. The primate of 
all England; the chief ecclesiastical digni- 
tary in the church. His customary privilege 
is to crown the kings and queens of England ; 
while the Archbishop of York has the privi- 
lege to crown the queen consort, and be her 
perpetual chaplain. The Archbishop of Can- 
terbury has also, by. 25 Hen, VIII. c. 21, the 
power of granting dispensations in any case 
not contrary to the holy scriptures and the 
law of God, where the pope used formerly to 
grant them, which is the foundation of his 
granting special licenses to marry at any 
place or time; to hold two livings, (which 
must be confirmed under the great seal,) and 
the like; and on this also is founded the 
right he exercises of conferring degrees in 
prejudice of the two universities. Wharton. 


CANTRED. A district comprising a hundred 
villages; a hundred., A term used in Wales 
in the same sense as “hundred” is in England. 
Cowell; Termes de la Ley. 


CANUM. In feudal law. A species of duty 
or tribute payable from tenant to lord, usual- 
ly consisting of produce of the land. 


CANVASS. The act of examining and count- 
ing the returns of votes cast at a public 
election. Bowler v. Eisenhood, 1 S. Dak. 577, 
48 N. W. 136, 12 L. R. A. 705; Clark v. Tracy, 
95 Iowa, 410, 64 N. W. 290; Hudson v. Solo- 
mon, 19 Kan. 180; People v. Sausalito, 106 
Cal. 500, 39 P. 937; In rè Stewart, 24 App. 
Div. 201, 48 N. Y, 8. 957. 


CANVASSER. Any of certain persons, às 
officers of a state, county, or district, in- 


‘trusted with the ‘duty of examining the re- 
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turns of votes cast at an election. 
vass. 

One who, in a given town, city, or county, 
goes from house to house in an effort to take 
orders for goods; in this sense, to be dis- 
tinguished from traveling salesmen. Up- 
church v. City of La Grange, 159 Ga. 113, 
125 8. E. 47, 49; City of El Dorado Springs 
v. Highfill, 268 Mo. 501, 188 S. W. 68. 


CAP. In mining, a square piece of plank 
or block wedged between the top of posts 
or props and the roof of the mine. Big 
Branch Coal Co. v. Wrenchie, 160 Ky. 668, 
170 8. W. 14, 16. 


CAP OF MAINTENANCE. One of the rega- 
lia or ornaments of state belonging to the 
sovereigns of England, before whom it is 
earried at the coronation and other great 
solemnities. Caps of maintenance are also 
earried before the mayors of several cities 
in England. Ene. Lond. 


CAPABLE. Susceptible; competent; quali- 
fied; fitting; possessing legal power or ca- 
pacity. United States v. Sischo (D. C.) 262 F. 
1001, 1005. Fit or adapted for. U. 8S. v. 
Sischo (O. ©. A.) 270 F. 958, 961. In Gen. 
St. Kan. 1909, § 5062 (Rev. St. 1923, 38-103), 
providing that a minor cannot disaffirm a 
contract where the other party had good 
reason to believe he was capable of contract- 
ing, “capable of contracting” means legally 
capable, not mentally capable. Szwed v. Mor- 
ris & Co., 187 Mo. App. 510, 174 S. W. 146, 
148. 


CAPACITY. Legal capacity is the attribute 
of a person who can acquire new rights, or 
transfer rights, or assume duties, according 
to the mere dictates of his own will, as man- 
ifested in juristic acts, without any restraint 
or hindrance arising from his status or legal 
condition. 

Ability; qualification; legal power or 
right. Applied in this sense to the attribute 
of persons (natural or artificial) growing out 
of their status or juristic condition, which 
enables them to perform civil acts; as ca- 
pacity to hold lands, capacity to devise, etc. 
Burgett v. Barrick, 25 Kan. 530; Sargent v. 
Burdett, 96 Ga. 111, 22 S. E. 667; 2 Com. 
Dig. 294. One's capacity to sue pertains to 
one’s right to come into court, Mulligan v. 
Bond & Mortgage Guarantee Co., 193 App. 
Div. 741, 184 N. Y. S. 429, 481; in other 
words, to the presence or absence of any legal 
disability of the plaintiff, such as infancy, 
idiocy, or coverture, Bailey v. Parry Mfg. 
Co., 59 OKI. 152, 158 P. 581, 583. 


See Can- 


Public Capacity 

“Public capacity” of property held by a 
municipal corporation, as affecting the run- 
ning of the statute of limitations, is such ca- 
pacity as all the people of the state are 
alike interested in. Board of Com’rs of 
Woodward County v. Willett, 49 Okl. 254, 
152 P. 365, 366, L. R. A. 1916H, 92. 
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CAPAX DOLI. Lat. Capable of committing 
crime, or capable of criminal intent. The. 
phrase describes the condition of one who has 
Sufficient intelligence and comprehension to 
be held criminally responsible for his deeds. 


CAPAX NEGOTII. Competent to transact 
affairs; having business capacity. 


CAPE. In English practice. A judicial writ, 
now abolished, touching a plea of lands or 
tenements, divided into cape magnum, or the 
grand cape, which lay before appearance to 
summon the tenant to answer the default, 
and also over to the demandant (the cape ad 
valentiam was a species of grand cape), and 
cape parvum, or petit cape, after appearance 
or view granted, summoning the tenant to an- 
swer the default only. Termes de la Ley; 
8 Steph. Comm. 606, note; Fleta, l. 6, « 55, 
§ 40; 2 Wms. Saund. 45 c, d. 


Grand Cape 


A judicial writ in the old real actions, 
which issued for the demandant where the 


-tenant, after being duly summoned, neglect- 


ed to appear on the return of the writ, or to 
cast an essoin, or, in case of an essoin being 
cast, neglected to appear on the adjournment 
day of the essoin; its object being to com- 
pel an appearance. Rosc. Real Act. 165, et 
seq. It was called a “cape,” from the word 
with which it commenced, and a “grand 
cape” (or cape magnum) to distinguish it from 
the petit cape, which lay after appearance. 


CAPE AD VALENTIAM. 
magnum. 


CAPELLA. 4 
in Old Records 


A box, cabinet, or repository in which were 
preserved the relics of martyrs. Spelman. 
A small building in which relics were pre- 
served; an oratory or chapel. Id. 


In Old English Law 
Fleta, lib. 5, e. 12, $ 1; 


A species of cape 


A chapel. 
man; Cowell, 


Spel- 


CAPERS. Vessels of war owned by private 
persons, and different from ordinary priva- 


teers only in size, being smaller. Beawes, 
Lex Mere. 230. 
CAPIAS. Lat. “That you take.” The gen- 


eral name for several species of writs, the 
common characteristic of which is that they 
require the officer to take the body of the 
defendant into custody; they are writs of 
attachment or arrest. 


In English Practice 
A capias is the process on an indictment 
when the person charged is not in custody, 
and in cases not otherwise provided for by 
statute. 4 Steph. Comm. 383. 


In General 
—Capias ad audiendum judicium. A writ is- 
sued, in a case of misdemeanor, after the de- 
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fendant has appeared and is found guilty, 
to bring him to hear judgment if he is not 
present when called. 4 Bl. Comm. 368. 


—Capias ad computandum. In the action of 
account render, after judgment of quod com- 
putet, if the defendant refuses to appear per- 
sonally before the auditors and make his 
account, a writ by this name may issue to 
compel him. The writ is now disused. See 
Thesaurus Brevium, 38; Coke, Entries, 46, 
47, Rastell, Entries, 14 b. 15. 


—Capias ad respondendum. A judicial writ, 
(usually simply termed a “capias,”) by which 
actions at law were frequently commenced; 
and which commands the sheriff to take the 
defendant, and him safely keep, so that he 
may have his body before the court on a 

- certain day, to answer the plaintiff in the 
action. 3 Bl. Comm. 282; 1 Tidd, Pr. 128. 
The name of this writ is commonly abbreviat- 
ed to ca. resp. 


—Capias ad satisfaciendum. A writ of execu- 
tion, (usually termed, for brevity, a “ca. 
sa.,”") which a party may issue after hav- 
ing recovered judgment against another in 
certain actions at law. It commands the 
sheriff to take the party named, and keep 
him safely, so that he may have his body. 
before the court on a certain day, to satisfy 
the party by whom it is issued, the damages 
or debt and damages recovered by the judg- 
ment. Its effect is to deprive the party tak- 
en of his liberty until he makes the satis- 
faction awarded. 3 Bl. Comm. 414, 415; 2 
Tidd, Pr. 993, 1025; Litt. § 504; Co. Litt. 
289a; Strong v. Linn, 5 N. J. Law, 803. As 
a rule at common law it lay in all cases 
where a capias ad respondendum lay as a part 
of the mesne process. It was a very common 
form of execution; but its efficiency has 
been destroyed by statutes facilitating the 
discharge of the debtor, in some states, and 
by statutes prohibiting its issue, in others, 
except in specified cases. 


-——Caplas extendi facias. A writ of execution 
issuable in England against a debtor to the 
erown, which commands the sheriff to “take” 
or arrest the body, and “cause to be extend- 
ed” the lands and goods of the debtor. Man. 
Exch. Pr, 5. 


—Capias in withernam. A writ, In the nature 
of a reprisal, which lies for one whose goods 
or cattle, taken under a distress, are removed 
from the county, so that they cannot be re- 
plevied, commanding the sheriff to seize other 
goods or cattle of the distrainor of equal 
value. l 


~-Capias pro fine. (That you take for the fine 
or in mercy.) Formerly, if the verdict was 
for the defendant, the plaintiff was adjudged 
to be amerced for his false claim; but, if 
the verdict was for the plaintiff, then in all 
actions vi et ‘armia, or where the defendant, 
“in his pleading, had falsely denied his own 
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deed, the Judgment contained an award of 
a capiatur pro fine; and in all other cases 
the defendant was adjudged to be amerced. 
The insertion of the misericordia or of the 
capiatur in the judgment is now unnecessary. 
Wharton; 8 Coke, 60; 11 Coke, 43; Co. Litt. 
181; 3 BI. Comm. 398; 5 Mod. 285. 


—Capias utlagatum. (You take the outlaw.) 
In English practice. A writ which lies 
against a person who has been outlawed in an 
action, by which the sheriff is commanded 
to take him, and keep him in custody until 
the day of the return, and then present him 
to the court, there to be dealt with for his 
contempt. Reg. Orig. 1380; 3 Bl. Comm. 284. 


CAPIATUR PRO FINE: (Let him be taken 
for the fine.) In English practice. A clause 
inserted at the end of old judgment records 
in actions of debt, where the defendant de- 
nied his deed, and it was found against him 
upon his false plea, and the jury were 
troubled with the trial of it. Cro. Jac. 64. 
See Capias pro Fine. 


CAPITA. Heads, and, figuratively, 
bodies, whether of persons or animals. 
man. 

Persons individually considered, without 
relation to others, (polls;} as distinguished 
from stirpes or stocks of descent. The term 
in this sense, making part of the common 
phrases, in capita, per capita, is derived from 
the civil law. Inst. 3, 1, 6. 


entire 


Spel- 


CAPITA, PER. By heads; by the poll; as 
individuals. In the distribution of an intes- 
tate’s personalty, the persons legally entitled 
to take are said to take per capita, that is, 
equal shares, when they claim, each in his 
own right, as in equal degree of kindred; in 
contradistinction to claiming by right of rep- 
resentation, or per stirpes. 


CAPITAL, n. In political economy, that por- 
tion of the produce ‘of industry existing in 
a country, which may be made directly avail- 
able, either for the support of human exist- 
ence, or the facilitating of production; but, 
in commerce, and as applied to individuals, 
it is understood to mean the sum of money 
which a merehant, banker, or trader adven- 
tures in any undertaking, or which he con- 
tributes to the common stock of a partner- 
ship. Also the fund of a trading company 
or corporation, in which sense the word 
“stock” is often added to it. Pearce v. Au- 
gusta, 37 Ga. 599; People v. Feitner, 56 App. 
Div. 280, 67 N. Y. S. 893; Webb v. Armi- 
stead (C. ©.) 26 Fed. 70. 

The actual estate, whether in money or 
property, owned by an individual or corpora- 
tion; People v. Com’rs of Taxes, 23 N. Y. 
192; it is the fund: upon which it transacts 
its business, which would be liable to its cred- 
itors, and in ease of insolvency pass to a re- 


‘ceiver; International Life Assur. Soc. of 
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318; Trefry v. Putnam, 118 N. E. 904, 907, 
227 Mass, 522, L. R. A. 1917F, 806; In re Des- 
noyers Shoe Co. (C. C. A.) 224 F. 372, 377; 
State v. Seals Piano Co., 95 So. 451, 452, 209 
Ala. 93; Commonwealth v. Schwarzschild & 
Sulzberger Co. of America, 102 A, 412, 413, 
259 Pa. 130; State v. Leuch, 144 N. W. 290, 
291, 156 Wis. 121. With reference to a cor- 
poration, “capital” designates that portion of 
the assets, regardlèss of their source, which is 
utilized for the conduct of the corporate busi- 
ness and for the purposes of deriving there- 
from the gains and profits. Turner v. Cattle 
mans Trust Co. of Ft. Worth (Tex. Com. 
App.) 215 S. W. 831, 8832; In re Wells’ Estate, 
14 N. W. 174, 178, 156 Wis. 294. On the otb- 
er hand, the “capital stock” or “authorized 
capital stock” is the sum fixed by the charter 
as the amount to be paid in by the stockhold- 
ers for the prosecution of the business of the 
corporation and for the benefit of its cred- 
itors, Armstrong v. Emmerson, 132 N. E., 765, 
770, 300 Ill. 54, 18 A. L., R. 693. The “capital 
stock” is the amount in money or property 
subscrihed, paid. in, or secured to be paid in. 
American Refining Co, v. Staples (Tex. Civ. 
App.) 260 S. W. 614; Person v. Board of State 
Tax Com’rs, 115 S. E. 336, 346, 184 N. C. 499; 
In re Prudential Trust Co., 138 N. E. 702, 705, 
244 Mass. 64; American Life Ins. Co. w, Fer- 
guson, 134 P. 1029, 1031, 66 Or. 417. The 
word “capital,” however, is frequently used 
as synonymous with “capital stock.” Union 
Trust Co. v. Radford, 141 N. W. 1091, 1092, 
176 Mich. 50; Hood Rubber Co. v. Common- 
wealth, 131 N. DÐ. 201, 202, 238 Mass. 369; 
Dominguez Land Corporation v. Daugherty, 
288 P. 703, 706, 196 Cal. 468; People ex rel. 
Standard Oil Co. of New York v. Saxe, 166 
N. Y. S. 887, 889, 179 App. Div. 721; Union 
Pac. Life Ins, Co. v. Ferguson, 129 P. 529, 
580, 64 Or. 395, 43 L. R. A. (N. S.) 958; Malley 
v. Old Colony Trust Co. (C. C. A.) 299 F. 523, 
528; Bivens v. Hull, 145 P. 694, 695, 58 Colo. 
838. See Capital Stock. 


When used with respect to the property of a cor- 
poration or association, the term has a settled mean- 
ing. It applies only to the property or means con- 
tributed by the steckholders as the fund or basis 
for the business or enterprise for which the corpo- 
ration or association was formed. As to them the 
term does not embrace temporary loans, though the 
moneys borrowed be directly appropriated in their 
business or undertakings. And, when used with re- 
spect to the property of individuals in any particu- 
Jar business, the term has substantially the same 
import; it does not embrace temporary loans made 
in the regular course of business. Bailey v. Clark, 
21 Wall. 286, 22 L. Ed. 651. But sea Bridgewater Miz. 
Co. y. Funkhouser, 115 Va. 476, 79 S. E. 1074, 1075. 

As to what is moneyed capital in a federal act re- 
specting state taxation of national bank stock, see 
Mercantile Bank v. New York, 121 U. S. 157, 7 Sup. 
Ct. 826, 30 L, Ed. 895; First Nat. Bank v. Chapman, 
173 U. S. 214, 19 Sup. Ct. 407, 43 L. Ed. 669. 

Both in popular and legal parlance income is dis- 
tinguished from “capital” or principal. Capital is 
the source of income. Income is the fruit of capi- 
tal, Carter v. Rector, 88 Okl. 12, 210 P. 1035, 1037. 


OAPITAL STOCK 


The principal sum of a fund of money; 
money invested at interest. 

Also the political and governmental me- 
tropolis of a state or country; the seat of 
government; the place where the legislative 
department holds its sessions, and where the 
chief offices of the executive are located. 


CAPITAL, adj. Affecting or relating to the 
head or life of a person; entailing the ulti- 
mate penalty. ‘Thus, a capital crime is one 
punishable with death. Walker y. State, 28 
Tex. App. 508, 13 S. W. 860; Ex parte Mc- 
Crary, 22 Ala. 72; Ex parte Dusenberry, 97 
Mo. 504, 11 S. W. 217. Capital punishment 
is the punishment of death. Ex parte Hern- 
don, 192 P. 820, 18 Okl. Cr. 68, 19 A. L. R. 
804; State v. Johnston, 144 P. 44, 945, 83 
Wash, 1. A capital ease or offense is one in 
or for which the death penalty may, but need 
not necessarily, be inflicted. State v. Giber- 
son, 119 A. 284, 286. 94 N. J. Eq. 25; State 
v. Dabon, 111 So, 461, 462. 162 La. 1075; 
Butt v. State. 175 S. W. 529, 530. 131 Tenn. 
415; Ex parte Russell, 160 S. W. 75, 76, 71 
Tex. Cr, R. 377: In re Baronne, 117 A: 163, 
164, 97 N. J. Law, 249. See, also, State ex 
rel. Timberman v. Hackmann, 257 S. W. 457, 
458, 302 Mo. 273. and compare State y. Nay- 
lor, 90 A. 880, S88, 5 Boyce (Del) 99. 

Also principal: leading; chief; as “capital 
burgess.” 10 Mod. 100. 


CAPITAL STOCK. The common stock or 
fund of a corporation, The sum of money 
raised by the subscriptions of the stockhold- 
ers, and divided into shares, It is said to be 
the sum upon which calls may be made upon 
the stockholders, and dividends are to be 
paid. Christensen v. Eno, 106 N. Y. 87, 12 N. 
E. 648, 60 Am. Rep. 429: People v. Com’rs, 
23 N. Y. 219; State v. Jones, 51 Ohio St. 492, 
37 N. B. 945: Burrall v. Railroad Co.. 75 N. 
Y. 216; Dominguez Land Corporation v. 
Daugherty, 238 P. 703, 706. 196 Cal. 468: In 
re Prudential Trust Co., 188 N. I. 702. 705, 
244 Mass, 64; First Nat. Bank v. Durr (D. C.) 


246 F. 163. 164; New Haren v. City Bank, 


31 Conn, 109. Capital stock, as employed in 
acts of incorporation, is never used to indicate 
the valne of the property of the company. 
It is very generally, if not universally, used 
to designate the amount of capital prescribed 
to be contributed at the outset by the stock- 
holders, for the purposes of the corporation. 
The value of the corporate assets may be 
greatly increased by surplus. profits, or be 
diminished by losses, but the amount of the 
capital stock remains the same. The funds 
of the company may fluctuate; its capital 
stock remains invariable, unless changed by 
legislative authority. Canfield v. Fire Ass’n, 
23 N. J. Law, 195; In re Wells’ Estate, 144 
N. W. 174, 177, 156 Wis, 294. 


The term in its primary sense, means fund, prop- 
erty, or other means contributed or agreed to be 
contributed by shareholders as a financial basis for 
prosecuting the business of the corporation. Dodge 


CAPITALE 


v. Ford Motor Co., 204 Mich. 459, 170 N. W. 668, 679, 
3 A. L. R. 413; Commonwealth Bonding & Casualty 
Ins. Co. v. Hollifield (Tex, Civ. App.) 184 S. W. 776, 
718; United States v. New York, N. H. & H. R. Co. 
(D, C.) 265 F. 331, 338; Young v. Lyons Milling Co., 
124 Kan. 83, 257 P. 717, T18. The term “capital stock” 
is sometimes interchangeable with “capital” (g. v.). 
Central Illinois Public Service Co. v. Swartz, 284 
Ill. 108, 119 N. E. 990, 992; Louisville & N. R- Co. v. 
Bosworth (D. C.) 209 F. 380, 411, 


CAPITALE. A thing which is stolen, or the 
value of it. Blount. 


CAPITALE VIVENS. Live cattle. 
CAPITALIS. 


Blount. 


In old English law. Chief; 
principal; at. the head. A term applied to 
persons, places, judicial proceedings, and 
some kinds of property. 


CAPITALIS BARO. In old English law. 
Chief baron. Capitalis baro scaccarii domini 
regis, chief baron of the exchequer. Townsh. 
Pl. 211. 


CAPITALIS CUSTOS. Chief warden or mag- 
istrate; mayor, Fleta, lib. 2, c. 64, § 2. 


- CAPITALIS DEBITOR. ‘The chief or prin- 
cipal debtor, as distinguished from a surety, 
(plegius.) 


CAPITALIS DOMINUS. Chief lord. Fleta, 
lib. 1, c. 12, § 4; Id. c. 28, § 3. 


CAPITALIS JUSTICIARIUS. The chief jus- 
ticiary; the principal minister of state, and 
guardian of the realm in the king’s absence. 
This office originated under William the Con- 
queror; but its power was greatly diminish- 
ed by Magna Charta, and finally distributed 
among several courts by Edward L Spel- 
man; 3 BL Comm. 38. 


CAPITALIS JUSTICIARIUS AD PLACITA 
CORAM REGE TENENDA. Chief justice for 
holding pleas before the king. The title of 
the chief justice of the king’s bench, first 
assumed in the latter part of the reign of 
Henry Ili, 2 Reeve, Eng. Law, 91, 285. 


CAPITALIS JUSTICIARIUS BANCI. Chief 
justice of the bench. The title of the chief 
justice of the (now) court of common pleas, 
first mentioned in the first year of Edward I, 
2 Reeve, Eng. Law, 48, 


CAPITALIS JUSTICIARIUS TOTIUS AN- 
GLIÆ. Chief justice of all England, The 
title of the presiding justice in the court of 
aula regis. 3 Bl. Comm 38; 1 Reeve, Eng. 
Law, 48. 


CAPITALIS PLEGIUS. A chief pledge; a 
head borough. Townsh. Pl. 35. 


CAPITALIS REDITUS. A chief rent, 


CAPITALIS TERRA. A head-land, A piece 
of land lying at the head of other land. 


CAPITALIST. . One exclusively dependent on 
accumulated property, whether denoting a 
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person of large wealth or one having an in- 
come from investments. Elliott v. Frankfort 
Marine, Accident & Plate Glass Ins. Co. of 
Frankfort-on-the-Main, Germany, 172 Cal. 
261, 156 P. 481, 483, L. R. A. 1916F, 1026. 
The word has no legal meaning. In re Green’s 
Estate, 178 N. Y. S. 353, 361, 109 Mise. 112. 


CAPITALIZE. In one sense, to convert a 
periodical payment into a sum in hand. 
Brown v. Erie R. Co., 87 N. J. Law, 487, 91 
A. 1028, 1026, Ann. Cas, 1917C, 495. 


CAPITANEUS. A tenant in capite. He who 
held his land or title directly from the king 
himself. A captain; a naval commander. 
This latter use began A. D. 1264. Spelman, 
Gloss. Capitaneus, Admiralius. 

A commander or ruler over others, either 
in civil, military, or ecclesiastical matters. 


CAPITARE. In old law and surveys. To 
head, front, or abut; to touch at the head, 
or end. 


CAPITATIM. Lat. 
poll; 


By the head; 
severally to each individual 


by the 


CAPITATION TAX. A poll tax. An imposi- 
tion levied upon the person simply, without 
any reference to his property, real or per- 
sonal, or to any business in which he may be 
engaged, or to any employment which he may 
follow. Gardner v. Hall, 61 N. C. 22; Leedy 
v. Bourbon, 12 Ind. App. 486, 40 N. E. 640; 
Head-Money Cases (C. C.) 18 Fed. 189; Hat- 
tiesburg Grocery Co. v. Robertson, 126 Miss. 
34, 88 So, 4, 5, 25 A. L. R. THS. 

A tax or imposition raised on each person 
in consideration of his labor, industry, office, 
rank, ete. It is a very ancient kind of tribute, 
and answers to what the Latins called 
“tributum,” by which taxes on persons are 
distinguished from taxes on merchandise, 
called “vectigalia.” Wharton. 


CAPITE. Lat. By the head. Tenure in 
capite was an ancient feudal tenure, where- 
by a man held lands of the king immediately. 
It was of two sorts,—the one, principal and 
general, or of the king as the source of all 
tenure; the other, special and subaltern, or 
of a particular subject. It is now abolished. 
Jacob. As to distribution per capita, see 
Capita, per. 


CAPITE MINUTUS. In the civil law. One 
who had suffered capitis diminutio, one who 
lost status or legal attributes, See Dig. 4, 5. 


CAPITIS DIMINUTIO: In Roman law, A 
diminishing or abridgment of personality. 
This was a loss or curtailment of a man’s 
status or aggregate of legal attributes. and 
qualifications, following upon certain changes 
in his civil condition, It was of three kinds, 
enumerated as follows: 


—Capltis diminutio maxima.. “The highest or 
most:.comprehensive: loss of: status, » Eis oc- 
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curred when a man’s condition was changed 
from one of freedom to one of bondage, when 
he became a slave. It swept away with it all 
rights of citizenship and all family rights. 


—Capitis diminutlo media, A lesser or medium 
loss of status. This occurred where a man 
lost his rights of citizenship, but without los- 
ing his liberty. It carried away also the 
family rights. 


—Capitis diminutio minima. The lowest or least 
comprehensive degree of loss of status. This 
occurred where a man’s family relations alone 
were changed. It happened upon the arroga- 
tion of a person who had been his own mas- 
ter, (sui juris.) or upon the emancipation of 
one who had been under the patria potestas. 
It left the rights of liberty and citizenship 
unaltered. See Inst. 1, 16, pr.; 1, 2,3; Dig. 
4, 5,11; Mackeld. Rom, Law, § 144. 


CAPITITIUM. A covering for the head, 
mentioned in St. 1 Hen. IV. nnd other old stat- 
utes, which prescribe what dresses shall be 
worn by all degrees of persons. Jacob. 


CAPITULA. Collections of laws and ordi- 
nances drawn up under heads of divisions. 
Spelman. 

The term is used in the civil and old Eng- 
lsh law, and applies to the ecclesiastical law 
also, meaning chapters or assemblies of ec- 
elesiastical persons. Du Cange. 

The Royal and Imperial Capitula were the 
edicts of the Frankish Kings and Emperors, 


CAPITULA CORONÆ. Chapters of the 
crown. Chapters or heads of inquiry, resem- 
bling the capitula itineris (infra) but of a 
more minute character. 


CAPITULA DE JUDEIS. A register of 
mortgages made to the Jews. 2 Bl. Comm. 
848; Crabb, Eng. Law, 130, et seq. 


CAPITULA ITINERIS. Articles of inquiry 
which were anciently delivered to the jus- 
tices in eyre when they set out on their cir- 
cuits. These schedules were designed to in- 
clude all possible varieties of crime. 2 Reeve, 
Eng. Law, p. 4, €. 8. 


CAPITULA RURALIA. Assemblies or chap- 
ters, held by rural deans and parochial clergy, 
within the precinct of every deanery; which 
at first were every three weeks, afterwards 
once a month, and subsequently once a quar- 
ter. Cowell. 


CAPITULARY. 
In French Law 


A collection and code of the laws and ordi- 
nances promulgated by the kings of the Me- 
rovingian and Carlovingian dynasties. 

Any orderly and systematie collection or 
code of laws. 


In Ecclesiastical Law 


A collection of laws and ordinances order- 
ly arranged by divisions, A book containing 


OAPTAIN 


the beginning and end of each Gospel which 
is to be read every day in the ceremony of 
saying mass. Du Cange. 


CAPITULATION. 


In Military Law 


The surrender of a fort. fortified town, or 
army in the field to a besieging or opposing 
army; the treaty or agreement between the 
commanding officers which embodies the terms 
and conditions on which the surrender is 
made, 


In International Law 


Capitulations is the name used for treaty 
engagements between the Turkish govern- 
ment and the principal states of Europe by 
which subjects of the latter, residents in the 
territory of the former, were exempt from 
the laws of the places where they dwelt. 1 
Kinglake, Invasion of Crimea 116. 


“The ‘usages of the Franks’ begin in what are 
known in international law as ‘the capitulations,’ 
granting rights of exterritoriality to Christians re- 
siding or traveling in Mohammedan countries, 
> * è By these * * * capitulations a usage was 
established that Franks [a generic name for all 
participants in such privileges], being in Turkey, 
whether domiciled or temporarily, should be under 
the jurisdiction, civil and criminal, of their re- 
spective ministers and consuls.” Dainese v. Unit- 
ed States, 15 Ct. Cl. 64. 


In the Civil Law 


An agreement by which the prince and the 
people, or those who have the right of the 
people, regulate the manner in which the gov- 
ernment is to be administered. Wolffinus, § 
989. 


CAPITULI AGRI. Head-fields; lands lying 
at the head or upper end of furrows, ete. 


CAPITULUM. Lat. A leading division of a 
book or writing; a chapter; a section. Tert. 
Ady. Jud. 9,19. Abbreviated, Cap. 


Capitulum est clericorum congregatio sub uno 
decąno in ecelesia cathedrali. A chapter is a 
congregation of clergy under one dean in a 
cathedral church. Co. Litt. 98. 


CAPPA. In old records. A cap. Cappa 
honoris, the cap of honor. One of the solemni- 
ties or ceremonies of creating an earl or mar- 
quis. 


CAPTAIN. A head-man; commander; com- 
mnanding officer. The captain of a war-vessel 
is the officer first in command. In the Unit- 
ed States navy, the rank of “captain” is in- 
termediate between that of “commander” and 
“commodore.” The governor or controlling 
officer of a vessel in the merchant service is 
usually styled “captain” by the inferior offic- 
ers and seamen, but in maritime business and 
admiralty law is perhaps more commonly 
designated as “master.” In foreign juris- 
prudence his title is often that of “patron.” 


CAPTAIN 


In the United States army (and the militia) 
the captain is the commander of a company 
of soldiers, one of the divisions of a regiment. 
The term is also used to designate the com- 
mander of a squad of municipal police. 

The “captain of the watch” on a vessel is a 
kind of foreman or overseer, who, under the 
supervision of the mate, has charge of one of 
the two watches into which the crew is divid- 
ed for the convenience of work. He calls 
them out and in, and directs them where to 
store freight, which packages to move, when 
to go or come ashore, and generally directs 
their work, and is an “officer” of the vessel 
within the meaning of statutes regulating the 
conduct of officers to the seamen. U. 8. v. 
Trice (D. C.) 30 Fed. 491. 


CAPTATION. In French law. The act of 
one who succeeds in controlling the will of 
another, so as to become master of it; used 
in an invidious sense. Zerega v, Percival, 15 
So. 476,.46 La. Ann. 590; Succession of 
Schlumbrecht, 138 La. 173, 70 So. 76. 79. 

It was formerly applied to the first stage 
of the hypnotic or mesmerie trance. 


CAPTATOR. A person who obtains a gift 
or legacy through artifice. See Captation. 


CAPTIO. In old English law and practice. 
A taking or seizure; arrest; receiving; hold- 
ing of court. 


CAPTION. 
In Practice 


That part of a legal instrument, as a com- 
mission, Indictment, etc., which shows where, 
when, and by what authority it is taken, 
found, or executed. State v. Sutton, 5 N. ©. 
281; U. S. v. Beebe, 2 Dak. 292, 11 N. W. 505; 
State v. Jones, 9 N. J. Law, 365, 17 Am. Dec. 
483. 

When used with reference to an indictment, 
caption signifies the style or preamble or com- 
mencement of the indictment; when used with 
reference to a commission, it signifies the cer- 
tificate to which the commissioners’ names 
are subscribed, declaring when and where it 
was executed. Brown. The caption is not a 
part of the indictment, but is the forma! his- 
tory of its finding, and is to be distinguished 
from the introductory portion. Harrington 
v. U, S. (C. C. A.) 267 F. 97, 100. The caption 
of an indictment is that entry of record show- 
ing when und where court is held, who pre- 
sided as judge, complete venire and indorse- 
ments, and who were summoned and sworn 
as grand jurors. Williams v. State, 20 Ala. 
App. 26, 100 So. 573, 574. ` 

The caption, of a pleading, deposition, or 
other paper connected with a case in court, 
is the heading or. introductory clause which 
shows the names of the parties, name: of. the 
court, number of the case on the docket or 
calendar, etc. Quoted with approval in: St. 
Louis Lightning Rod Co. v. Johnson, 18 Ga. 
App. 190; 89 S. Ð. 169,170. The terms “title” 
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and “caption” are synonymous. Id. The 
eaption of depositions should state the title 
of the cause, the names of the parties, and at 
whose instance the depositions are taken; 
Knight v. Nichols, 34 Me. 208. See Waskern 
v. Diamond, 1 Hemp. 701, Fed. Cas. No. 17,248. 


_ Generally, the title or caption is not part 


of the pleading, unless expressly made so by 
reference in the body thereof. Jackson v. 
Ashton, 8 Pet. 148, 8 L. Ed. 898. For some 
decisions as to the forms and requisites of 
captions, see State v. Sutton, 5 N. ©. 281; 
State v. Creight, 1 Brev. (S. C.) 169, 2 Am. 
Dec. 656; MitcheH v. State, 8 Yerg. (Tenn.) 
514; State v. Brickell, 8 N. C. 354; Kirk v. 
State, 6 Mo. 469; Duncan v. People, 1 Scam. 
(Ill) 456; Beauchamp v. State, 6 Blackfé. 
(Ind.) 299; Thomas v. State, 5 How. (Miss.) 
20. 

Also signifies a taking, seizure, or arrest 
of a person. 2 Salk. 498. The word in this 
sense is now obsolete in English law. 


In Scotch Law 


Caption is an order to incarcerate a debtor 
who has disobeyed an order, given to him by 
what are called “letters of horning,” to pay 
a debt or to perform some act enjoined there- 
by. Bell. 


CAPTIVES. Prisoners of war. As in the 
goods of an enemy, so also in his person, a 
sort of qualified property may be acquired, by 
taking him a prisoner of war, at least till 
his ransom be paid. 2 BI. Comm. 402. 


CAPTOR. In international law. One who 
takes or seizes property in time of war; one 
who takes the property of an enemy. In a 


stricter sense, one who takes a prize at sea. 


2 BI. Comm. 401; 1 Kent, Comm. 86. 96, 103. 
Consult Oakes v, U. S.. 19 S. Ct. 864, 174 U. S. 
778, 43 L. Ed. 1169. The term also desiguates 
a belligerent who has captured the person of 
an enemy, 


CAPTURE. In international law. The tak- 
ing or wresting of property from one of two 
belligerents by the other. It occurs either 
on land or at sea, In the former case, the 
property captured is called “booty: in the 
latter case, “prize.” Also a taking of prop- 
erty by a belligerent from an offending neu- 
tral. 


Capture, in technical language, is a taking by mil- 
itary power; a seizure is a taking by civil author- 
ity. U. S. v. Athens Armory, 35 Ga, 344, Fed. Cas, 
No, 14,473. . 


In some cases, this is a mode of acquiring 
property. Thus every one may, as a general 
rule, on his own land, or on the sea, capture 
any wild animal, and acquire a qualified own- 
ership in it by confining it, or absolute owner- 
ship by killing it. 2 Steph. Comm, 79. 


CAPUT. A head} the head ofa person; the 
whole person; the life of a: person; one’s 
personality; status; civil-condition... - 
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At Common Law | 

A head. l 
Caput comitatis, the head of the county; 

the sheriff; the king. Spelman. 


A person; a life. The upper part of a town, 
Cowell, A castle. Spelman. 


In the Civil Law 


It signified a person’s civil condition or 
status, and among the Romans consisted of 
three component parts or elements,—literias, 
liberty; civitas, citizenship; and familia, 
family. 

--Capitis estimatio. In Saxon law. The es- 
timation or value of the head, that is, the 
price or value of a man’s life. 


—Caput anni, 
the year. 


The first day (or beginning) of 


—Caput baronia, 
baron, 


—Caput jejunii. The beginning of the Lent 
fast, 7. €„ Ash Wednesday. 


The castle or chief seat of a 


—Caput loci. 
place 


The head or upper part of a 


—Caput lupinum. In old English law. A 
wolf’s head. An outlawed felon was said to 
be caput lupinum, and might be knocked on 
the head like a wolf. 4 Bla. Comm. 320, 284. 


—Caput mortuum. A dead head; dead; ob- 
solete. 


—Caput portus. In old English law. The head 
of a port. The town to which a port be- 
longs, and which gives the denomination to 
the port, and is the head of it. Hale de Jure 
Mar. pt. 2, (de portubus maris,) ¢. 2. 


—Caput, principium, et finis. The head, begin- 
ning, and end. A term applied in English law 
to the king, as head of parliament. 4 Inst. 
8; 1 Bl. Comm. 188. 


CAPUTAGIUM. In old English law. Head 
or poll money, or the payment of it. Cowell; 
Blount; Spelman, Gloss. 


CAPUTIUM. In old English law. A head of 
land; a headland. Cowell. 


CAR. A vehicle adapted to running upon the 
rails of a railroad. State v. Tardiff, 111 Me. 
552, 90 A. 424, 425, L. R. A. 1915A, 817. The 
term may include a hand car; State v. Tar- 
diff, supra; Boyd v. Missouri Pac. Ry. Co., 
249 Mo. 110, 155 S. W. 13, 17, Ann. Cas. 1914D, 
37; a locomotive engine; U. S. v. Philadel- 
phia & R. Ry. Co. (D. C.) 223 F. 215, 216; and 
also a tender and the locomotive to which it 
is attached; Pennell v. Philadelphia & Read- 
ing Railway Co., 281 U. S. 675, 34 S. Ct. 220, 
58 L. Ed. 430; Davis v. Manry, 30 Ga. App. 
213, 117 S. E. 283, 284. But a push car with- 
out means of propulsion or brakes, used for 
street railroad track repairers to push about 
to carry their tools and materials, was not a 


CARCER 


“ear” within a Missouri statute requiring each 
car to be brought to a full stop before reach- 
ing railroad tracks. Cuccio v. Terminal R. 
Ass'n, 199 Mo. App. 365, 208 S. W. 493, 494. 

The term is also used popularly to denote 
an automobile, l 


—Car load. The quantity usually contained in 
an ordinary car used for transporting the 
particular commodity involved. Ward v. Cot- 
ton Seed Products Co., 193 Ala. 101, 69 So. 
514, 515. 


—General servite cars. Cars serviceable as 
flat or gondola cars and also as dump cars. 
National Dump Car Co. v. Pullman Co. (C. C. 
A.) 228 F. 122, 124. 


CAR TRUST CERTIFICATES, OR SECURI- 
TIES. A name used commercially to indicate 
a class of investment securities based upon 
the conditional sale or hire of railroad cars 
or locomotives to railroad companies with a 
reservation of title or lien in the vendor or 
bailor until the property is paid for. See 
Fidelity Trust Co. v. Lederer (D. C.) 276 F. 
51; Commonwealth v. Philadelphia Rapid 
Transit Co., 287 Pa. 190, 134 A. 455. 


CARABUS. In old English law. A kind of 
raft or boat. Spelman. 


CARAT. A measure of weight for diamonds 
and other precious stones, equivalent to three 
and one-sixth grains Troy, though divided by 
jewelers into four parts called “diamond 
grains.” Also a standard of fineness of gold, 
twenty-four carats being conventionally tak- 
en as expressing absolute purity, and the 
proportion of gold to alloy in a mixture being 
represented as so many carats. 


CARBON COPY. A copy, as of a letter, pro- 
duced by placing a sheet of carbon paper be- 
tween two sheets of letter paper, so that the 
same impression produces both the letter and 
the carbon copy. Engles v. Blocker, 127 Ark. 
385, 192 8. W. 193, 195. See, also, Copy. 


CARBONIC ACID. See Choke damp. 


CARCAN. In French law. An instrument of 
punishment, somewhat resembling a pillory. 
It sometimes signifles the punishment itself. 


` Biret, Vocab. 


CARCANUM. A gaol; a prison, 


CARCARE. In old English law. To load; 
to load a vessel; to freight. f 


CARCATUS. Loaded; freighted, as a ship. 
CARCEL-AGE. Gaol-dues; prison-fees, 


CARCER. A prison or gaol. Strictly, a place 
of detention and safe-Keeping, and not of pun- 
ishment. Co. Litt. 620. 


Carcer ad homines custodiendos, non ad punien- 
dos, dari debet. A prison should be used for 
keeping persons, not for punishing them. Co. 
Litt, 2604. See Dig. 48. 19. 8. 9, 


CARDINAL 


Carcer non supplicil caus& sed custodiz consti- 
tutus. A prison is ordained not for the sake 
of punishment, but of detention and guarding. 
Lofft, 119. 


CARDINAL. In ecclesiastical law. A digni- 
tary of the court of Rome, next in rank to 
the pope. There are cardinal bishops, cardi- 
nal priests, and cardinal deacons. See Fleury, 
Hist. Heelés. liv. xxxv. n. 17, li. n. 19; Thom- 
assin, part. iL liv. i. c. 53, part. iv. liv. i. ec. 
79, 80; Loiseau, Traité des Ordres, c. 3, n. 31; 
André Droit Canon. 


CARDS. In criminal law. Small papers or 
pasteboards of an oblong or rectangular 
shape, on which are printed figures or points, 
used in playing certain games. See Estes vy. 
State, 2 Humph. (Tenn.) 496; Commonwealth 
v. Arnold, 4 Pick. (Mass.) 251; State v. Her- 
ryford, 19 Mo. 377; State v. Lewis, 12 Wis. 
434, 


CARE. Attention, oversight, management. 
Seaman v. State, 106 Ohio St. 177, 140 N. B. 
108, 111. See Ryan v. Sawyer, 195 Ala. 69, 
70 So. 652; Stafford v. Stovall, 109 Okl. 234, 
235 P. 238, 239. 

As a legal term, this word means diligence, 
prudence, discretion, attentiveness, watchful- 
ness, vigilance. It is the opposite of negli- 
gence or carelessness, See Raymond v. Port- 
land R. Co., 100 Me. 529, 62 A. 602, 605, 3 L. 
R. A. (N. 8.) 94. 

There are three degrees of care which are 
frequently recognized, corresponding (inverse- 
ly) to the three degrees of negligence, viz.: 
slight care, ordinary care, and great care. 


Slight care is such as persons of ordinary pru- 
dence usually exercise about thelr own affairs of 
slight importance, Rev. Codes N. D. 1899, § 5109 
(Comp. Laws 1913, § 7281); Rev. St. Okl. 1903, $ 
2782 (St. 1931, § 64). Or it is that degree of care 
which a person exercises about his own concerns, 
though he may be a person of less than common 
prudence or of careless and inattentive disposi- 
tion. Litchfield v. White, 7 N. Y. 442, 57 Am. Dec. 
584; Bank v. Guilmartin, 93 Ga. 503, 21 S. E. 55, 44 
Am. St. Rep. 182. 

“The exact boundaries between the several degrees 
of care, and their correlative degrees of careless- 
ness, or negligence, are not always clearly defined 
or easily pointed out. We think, however, that by 
‘ordinary care’ is meant ‘that degree of care which 
may reasonably be expected from a person in the 
party’s situatlon,’ that is, ‘reasonable care’; and 
that ‘gross negligence’ imports not a malicious in- 
tention or design to produce a particular injury, 
but a thoughtless disregard of consequences; the 
absence, rather than the actual exercise, of voll- 
tion with reference to results.” Neal v, Gillett 
(1855), 28 Conn. 443. 

Ordinary care is that degree of care which per- 
sons of ordinary care and prudence are accustomed 
to use and employ, under the same or similar cir- 
cumstances, in order to conduct the enterprise in 
which they are engaged to a safe and successful 
termination having due regard to the rights of 
others and the objects to be accomplished. ` Gunn 
v. Raflroad Co, 36 W. Va. 165, 14 S. E. 465,.32 Am. 
St. Rep. 842; Sullivan y. Scripture, 3 Allen Mass.) 


808; 


280 


566; Osborn v. Woodford, 31 Kan. 290, 1 P. 548; 
Railroad Co. v. Terry, 8 Ohio St. 570; Rallroad 
Co. v. McCoy, 81 Ky. 403; Railroad Co. v, How- 
ard, 7) Ga. 44, 3 S&S E. 426; Paden v. Van Blar- 
com, 100 Mo, App. 185, 74 S. W. 124; Liston v. Rey- 
nolds, 223 P. 507, 509, 69 Mont. 480; Pen-Americen 
Petroleum Transp. Co. v. Robins Dry Dock & Re- 
pair Co. (C. C. A.) 281 F. 97, 108; Attaway v. 
Schmidt & Madigan Grocery Co. (Tex. Civ. App.) 
188 S. W. 1010; Wagner v. Congrees Square Hotel 
Có., 115 Me. 190, 98 A. 660, 662; Mosteller v. City of 
Rome, 141 Ga. 140, 80 S. ©. 655, 656; Pauls Valley 
Compress & Storage Co. v. Harris, 62 Okl. 103, 162 
P. 216, 218; Fisher v. Cedar Rapids & M. C. Ry. 
Co., 177 Iowa, 406, 157 N. W. 860, 866; John B. Car- 
ter Co. v. Cox, 159 Ky. T11, 169 S. W. 472, 473; Lou- 
viere v. Southwestern Traction & Power Co., 142 
La. 590, T7 So. 293, 294, L. R. A. 1918C, 169; De Pow 
v. Chicago & N. W. Ry. Co., 143 N. W. 654, 656, 154 
Wis. 610; New York, 8. & W. R. Co. v. Thierer 
(C. C. A.) 221 F. 571, 574. Sometimes said to be syn- 
onymous with reasonable or due care. Monk v. 
Bangor Power Co., 92 A. 617, 112 Me. 492; Midland 
Valley R. Co. v, Bell (C. C. A.) 242 F. 303, 808; Rob- 
erts v. Chicago City Ry. Co., 262 Ill, 228, 104 N. E. 
708, 710; Wiley v. Rutland R. Co., 86 Vt. 504, 86 A. 
808, 811; Richards v. Palace Laundry Co., 55 Utah, 
409, 186 P. 439, 443, 

Reasonable care is such a degree of care, precau- 
tion, or diligence as may fairly and properly be ex- 
pected or required, having regard te the nature of 
the action, or of the subject-matter, and the cir- 
cumstances surrounding the transaction. ‘‘Reason- 
able care and skill” is.a relative phrase, and, in 
its application as a rule or measure of duty, will 
vary in its requirements, according to the circum- 
stances under which the chre and skill are to be 
exerted, See Johnson v. Hudson River R. Co, 6 
Duer (N. Y.) 646; Cunningham v, Hall, 4 Allen 
(Mass.) 276; Dexter v. McCready, 54 Conn. 171, 5 
Atl, 85; Appel v. Eaton & Price Co., 97 Mo. App. 
428, 11 S. W. 741; Illinois Cent. R. Co. v. Noble, 142 
TH. 578, 32 N. Ð. 684. “Reasonable care’ means, 
not extraordinary care, but such care as an ordi- 
narily prudent person would exercise under the con- 
ditions existing at the time he is called upon to act. 
Pesin v. Jugovich, 88 A. 1101, 1102, 8 N. J. Law, 256; 
Midland Valley R. Co. v. Bell (C. C. A.) 242 F. 803, 
Spindler v. American Exp. Co, (Mo. Sup.) 232 
S. W. 690, 691; Burroughs v. Postal Telegraph Ca- 
ble Co., 199 Mich. 672, 165 N. W. 707, 710; Loverage 
v. Carmichael, 204 N, W. 921, 922, 164 Minn. 76. Sub- 
stantially synonymous with ordinary or due care. 
Kucera v. Grigsby, 24 Ohio App. 457, 156 N. E. 249, 
250; Reed v, L. Hammel Dry Goods Co., 215 Ala. 
494, 111 So, 237, 239; Union Traction Co, of Indi- 
ana v. Berry, 188 Ind. 514, 121 N. E. 655, 657, 32 A. 
L. R. 1171; Monk v. Bangor Power Co., 112 Me. 492, 
92 A, 617; Wiley v. Rutland R. Co., 86 Vt. 504, 86 A. 
808, 81L 

Great care Is such as persons of ordinary pru- 
dence usually exercise about affairs of their own 
which are of great importance; or it is that de- 
gree of care usually bestowed upon the matter in 
hand by the most competent, prudent, and care- 
ful persons having to do with the particular sub- 
ject. Railway Co. v. Rollins, 5 Kan. 180; Litch- 
feld v. White, 7 N. Y. 442, 57 Am. Dec. 534; Railway 
Co, v. Smith, 87 Tex. 248, 28 S. W. 520; Telegraph 
Co. v. Cook, 61 F. 628, 9 C. ©. A. 680. 

A high degree of care Is not the legal equiva- 
lent of reasonable care. Gallatty v, Central R. of 
New Jersey, 8 N. J. Law, 416, 92 A. 279, 280. The 
“high degree of care,” which. it: is the duty of a 
carrier to exercise toward its passengers, is that 
degree of care which œ very cautious, careful, and 
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prudent person would exercise under the same or 
similar circumstances, and the failure to exercise 
which, where required by lay to do so, is negli- 
gence. Bryning v. Missouri, K. & T. Ry. Co. of 
Texas (Tex. Civ. App.) 167 8. W. 826, 827. “High đe- 
gree of care” denotes no more than a degree of care 
commensurate with the risk of danger. New Jer- 
sey Fidelity & Plate Glass Ins. Co. v. Lehigh Val- 
ley R. Co., 92 N. J. Law, 467, 105 A. 206, 207. 

The words “highest degree of care” and “utmost 
degree of care” have substantially the same mean- 
ing. Brogan v. Union Traction Co, 7 W. Va. 698, 
86 S. E. 753, 756. The term “highest degree of care” 
is a relative term, and its use, in an instruction, 
with respect to the degree of care required to be 
exercised in the operation of a car by a carrier of 
passengers was not erroneous, where it was not 
followed by the words “known to human skill and 
foresight,” as it did not require a superlative de- 
gree of care, or that extraordinary skill that is 
possible without regard to the nature of the duties 
to be performed, but only required the care and 
skill exacted of persons engaged in the same or 
similar business as such carrier. Birmingham Ry., 
Light & Power Co. v. Cockrell, 10 Ala. App. 578, 
€5 So. 704. It means the highest degree required by 
-law in any case where human safety is at stake, 
and the highest degree known to the usage and prac- 
tice of very careful, skillful, and diligent persons 
engaged in the same business by similar means or 
agencies, -but does not mean that every possible or 
conceivable act of care or precaution which might 
increase or even assure the safety of a passenger 
must be taken, only such as are reasonably prac- 
ticable under the circumstances, viz., reasonably 
consistent with the practical operation of the car- 
rier’s business, being required. Birmingham Ry., 
Light & Power Co, v. Barrett, 179 Ala. 274, 60 So. 262, 
264. The phrase “highest degree of care,” in a 
charge de‘ning the duty of a carrier to a passen- 
ger in the running of a car, is proper; that being 
only the reasonable care demanded by circumstanc- 
es. Donahce v. Boston Blevated Ry. Co., 214 Mass. 
70, 100 N. E. 1033, 1034. 

This division into three degrees of care, however, 
does not command universal assent. In Raymond 
v. Portland R. Co., 62 A. 602, 605, 100 Me. 529, 3 L. 
R. A. (N. 8.) 94, the court say: “We are inclined 
to agree with the great weight of judicial opinion 
that the attempt to divide negligence, or its oppo- 
site due care, into degrees, will often lead to con- 
fusion and uncertainty.” And in a later case, the 
same court describes the distinction in degrees of 
care, such as “slight,” “ordinary,” or “great, ag 
unscientific and impracticable, as the law furnish- 
es no definition of these terms which can be ap- 
Plied in practice. Pomroy v. Bangor & Aroostook 
R. Co., 102 Me, 497, 67 A. 561, 562. 


CARELESS. Synonymous with “negligent,” 
the latter being probably the better word in 
pleadings. Delmore v. Kansas City Hardwood 


Flooring Co., 90 Kan. 29, 183 P. 151, 47 L. R. 


A. (N. 8.) 1220. 


CARELESSLY. Without care. Seago v. Paul 
Jones Realty Co., 185 Mo. App. 292, 170 S. W. 
872, 873. Negligently; denoting the absence 
of ordinary care. Jones v. Commonwealth, 
213 Ky. 356, 281 S. W. 164, 167. 


CARENA. A term used in the old ecclesiasti- 
cal law to denote a period of forty days. 


CARENCE. In French law. Lack of assets; 
insolvency. A procès-verbal de carence is a 


CARMEN 


document setting out that the Auissier attend- 
ed to issue execution upon a judgment, but 
found nothing upon which to levy. Arg. Fr. 
Merc, Law, 547. 


CARETA (spelled, also, Carreta and Carecta). 
A cart; a cart-load. 


CARETORIUS, or CARECTARIUS. A carter. 
Blount. 


CARGA. In Spanish law. An incumbrance ; 


a charge. White, New Recop. b. 2, tit. 13, ¢. 
2,§2. 

CARGAISON. In French commercial law. 
Cargo; lading. 

CARGARE. In old English law. To charge. 
Spelman. 

CARGO. In mercantile law. The load or 


lading of a vessel; the goods, merchandise, or 
whatever is conveyed in a ship or other mer- 
chant vessel. Seamans v. Loring, 21 Fed. Cas, 
920; Wolcott v. Insurance Co., 4 Pick. (Mass.)} 
429: Macy v. Insurance Co., 9 Mete. (Mass.) 
866; Thwing v. Insurance Co., 103 Mass. 401, 
4 Am. Rep. 567. 


The loading of a ship or other vessel, the bulk 
of which is to be ascertained from the capacity of 
the ship or vessel. Tbe word embraces all that the 
vessel is capable of carrying. Flanagan v. Demar- 
est, 3 Rob. (N. Y.) 173. While “cargo” is primari- 
ly the load of the ship, it may have a varying mean- 
ing. Pennsylvania Sugar Co. v. Czarnikow-Rionda 
Co. (C. C. A.) 245 F, 913, 915. 


The term may be applied in such a sense as 
to include passengers, as well as freight, but 
in a technical sense it designates goods only. 
Wolcott v. Eagle Ins. Co., 4 Pick. (Mass.) 429. 
Thus, we say, A cargo of emigrants. See 7 
M. & G. 729, 744; Davison v. Von Lingen, 113 
U. 5. 49, 5 Sup. Ct. 346, 28 L. Ed. 885. 


CARIAGIUM. In old English law. Carriage; 
the carrying of goods or other things for the 
king. 


CARISTIA. 
Cowell. 


CARK. In old English law. A quantity of 
wool, whereof thirty make a sarplar. (The 
latter is equal to 2,240 pounds in weight.) St. 
27 Hen. VI. c. 2. Jacob. 


Dearth, scarcity, dearness. 


CARLISLE TABLES. Life and annuity ta- 
bles, compiled at Carlisle, England, about 
1780. Used by actuaries, etc. 


CARMACK ACT. An act of Congress, June 
29, 1906 (49 USCA § 20(11, 12), amending the 
Hepburn Act. It supersedes all state regula- 
tions; Chicago, B. & Q. R. Co. v. Miller, 226 
U. S. 518, 33 S. Ct. 155, 57 L. Ed. 323. 


CARMEN. In the Roman law. Literally, a 
verse or song. A formula or form of words 
used on various occasions, as of divorce. 
Tayl. Civil Law, 349. 


CARNAL 


CARNAL. Of the body; relating to the body; 
fleshly; sexual. 


CARNAL ABUSE. An act of debauchery of 
the female sexual organs by those of the 
male which does not amount to penetration ;— 
the offense commonly called statutory rape 
consists of carnal abuse. State v. Huggins, 
8&4 N. J. Law, 254, 87 A. 630, 633. An injury to 
the genital organs in an attempt at carnal 
knowledge, falling short of actual penetration. 
Snyder v. State, 92 Ohio St. 167, 110 N. E. 644, 
645. Carnal knowledge of a female child of 
tender age includes abuse. Dawkins v. State, 
58 Ala. 376, 29 Am. Rep. 754. 


CARNAL KNOWLEDGE. The act of a man 
in having sexual bodily connection with a 
woman; sexual intercourse. Noble v. State, 
22 Ohio St. 541; Com. v. Squires, 97 Mass. 
61; State v. Normandale, 154 La. 523, 97 So. 
798, 800; People v. Allison, 25 Cal. App. 746, 
145 P. 539; Patton v. State, 105 Tex. Cr. 
R. 128, 287 S. W. 51, 52. There is “carnal 
knowledge” if there is the slightest penetra- 
tion of the sexual organ of the female by the 
sexual organ of the male. It is not necessary 
that the vagina be entered or that the hymen 
be ruptured; the entering of the vulva or 
labia is sufficient. State v. Huggins, 84 N. J. 
Law, 254, 87 A. 630, 633. 


CARNALITER. In old criminal law. Car- 
nally. Carnaliter cognovit, earnally knew. 
Technical words in indictments for rape, and 
held essential. 1 Hale, P. ©. 637-639. 


CARNALLY KNEW. In pleading. A techni- 
cal phrase in an indictment to charge the de- 
fendant with the crime of rape. Some author- 
ities suggest that the words “carnally knew” 
are included in the term “rapuit” and are 
therefore unnecessary; 2 Hawk. P. C. c. 25, 
§ 56; 2 Stark. Cr. Pl. 431, n. (e); at least in 
states in which the statutes do not designate 
the crime by the words “did ravish and car- 
nally know”; 1 Hale, P. C. 628, 632; 3 Rus- 
sell, Cr. (6th ed.) 230. See Noble v. State, 
22 Ohio St. 545; Dawkins v. State, 58 Ala. 
378, 29 Am. Rep. 754. 


CARNO. In old English law. 
or privilege. Cowell. 


An immunity 


CARGOME. In English law. A license by 
the lord mayor of London to keep a cart. 


CARPEMEALS. Cloth made in the northern 
parts of England, of a coarse kind, mentioned 
in 7 Jac. I. c. 16. Jacob. 


CARRERA. In Spanish law. A carriage- 
way; the right of a carriage-way. Lag Par- 
tidas, pt. 3, tit. 31, L 3. 


CARRIAGE. A vehicle used especially for the . 


transportation of persons either for pleasure 
or business, and drawn by horses or other 
draught animals over the ordinary streets 
and. highways of the country; not including 
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ears used exclusively upon railroads or street 
railroads expressly constructed for the use of 
such cars. Snyder v. North Lawrence, 8 Kan. 
84; Conway v. Jefferson, 46 N. H. 526; Turn- 
pike Co. v. Marshall, 11 Conn. 190; Cream 
City R. Co. v. Chicago, ete., R. Co., 63 Wis. 
93, 23 N. W. 425, 58 Am. Rep. 267; Isaacs v. 
Railroad Co., 47 N. Y. 122, 7 Am. Rep. 418. 
The term as used in statutes exempting a 
debtor’s property from attachment or execu- 
tion is commonly held to include an automo- 
bile. Patten v. Sturgeon (C. O. A.) 214 F. 
65, 67; Peevehouse v. Smith (Tex. Civ. App.) 
152 S. W. 1196, 1197; Hammond v. Pickett 
(Tex. Civ. App.) 158 S. W. 174, 175. And the 
same may be said of motor vehicles under 
various other circumstances. Duer v. Chica- 
go Coach & Carriage Co., 194 Ill. App. 314: 
Ansell v. City of Boston, 254 Mass. 208, 150 
N. E. 167, 168; State v. Jarvis, 89 Vt. 239, 
95 A. 541, 543. 

The act of carrying, or a contract for trans- 
portation of persons or goods. 

The contract of carriage is a contract for. 
the conveyance of property, persons, oF mes- 
sages, from one place to another. Civ. Code 
Cal. § 2085; Comp. Laws N. D. 1913, § 6185; 
Comp. Laws S. D. 1929, § 1108. i 


As to “carriage by land or water” within the Il- 
lincis Workmen’s Compensation Act, see Stevens 
v. Illinois Cent. R. Co., 306 Il 370, 137 N. ©. 859, 
861; Bishop v. Bowman Dairy Co., 198 IN. App. 
812, 316; Mattoon Clear Water Co. v. Industrial 
Commission, 291 IH. 487, 126 N. BE. 168, 169; Fruit v. 
Industrial Board, 284 Ill. 154, 119 N. Æ. 931, 932. 

In admiralty, “carriage” includes ability to lift 
a cargo and hold it affoat, and does not necessarily 
involve any translation of the vessel from one place 
to another. The Jungshoved (D, C.) 272 F., 122, 124, 


CARRICLE, or CARRACLE. A ship of great 
burden, 


CARRIER. A person or corporation under- 
taking to transport persons or property from 
place to place, by any means of conveyance, 
either gratuitously or for hire. Cushing v. 
White, 101 Wash. 172, 172 P. 229, 230, L. R. 
A. 1918F, 463. In common speech, “carriers” 
means transportation systems as distin- 
guished from corporations owning or operat- 
ing them. Virginian Ry. Co. v. Mullens, 271 
U. 8. 220, 46 S. Ct. 526, 529, 70 L. Ed. 915. 
And this is its meaning aS used in the Fed- 
eral Control Act, § 10. Missouri Pac, R. Co. 
v. Ault, 256 U. B. 554, 41 S. Ct. 598, 63 L. 
Ed. 1087; Davis v. Dantzler Lumber Co., 126 
Miss. 812, 89 So. 148, 151. But see Stark v. 
Payne (D. C.) 271 F. 477, 478; Rogers Bros. 
Coal Co, v. Hines, 193 Ky. 795, 287 S. W. 1058; 
Birmingham Trust & Savings Co. v. Atlanta, 
B. & A. Ry. Co. (D. C.) 271 F. 731, 739 (Trans- 
portation Act). 


Common and Private Carriers 
Carriers are either common or private. Pri- 
vate carriers are persons who undertake for 
the transportation in a particular instance 
only, not making it. their vocation, nor holding 


themselves out te the public as ready to act 
for all who desire their services. Allen v. 


Sackrider, 87 N. Y. 341. Private carriers are 
those who, without being engaged in such 
business as a public employment, undertake 
to deliver goods or passengers in a particular 
ease for hire or reward. Rathbun v. Ocean 
Accident & Guarantee Corporation, 299 Ill. 
562, 132 N. E. 754, 755, 19 A. L. R. 140; Smith- 
erman & McDonald v. Mansfield Hardwood 
Lumber Co. (D. C.) 6 F.(2d) 29, 31. To bring 
a person within the description of a common 
earrier, he must exercise it as a public em- 
ployment; he must undertake to carry goods 
for persons generally; and he must hold him- 
self out as ready to transport goods for hire, 
as a business, not as a casual occupation, pro 
hâc vice. Alexander v. Greene, 7 Hill (N. Y.) 
564; Bell v. Pidgeon (D. C.) 5 Fed. 684; Wy- 


att v. Irr. Co.. 1 Colo. App. 480, 29 P. 906. ` 


A common carrier may therefore be defined 
as one who, by virtue of his calling and as a 
regular business, undertakes for hire to trans- 
port persons or cofmmodities from place to 
place, offering his services to all such as may 
choose to employ him and pay his charges. 
Iron Works v. Hurlbut, 158 N. Y. 34, 52 N. 
E. 665, 70 Am. St. Rep. 432; Dwight v: Brew- 
ster, 1 Pick. (Mass.) 58, 11 Am. Dee. 133; 
Railroad Co. v. Waterbury Button Co., 24 
Conn. 479; Fuller v. Bradley, 25 Pa. 120; 
McDuffee v. ‘Railroad Co., 52 N. H. 447, 13 
Am. Rep. 72; Piedmont Mfg. Co. v. Railroad 
Co., 19 S. C. 364; Burnett v. Riter (Tex. Civ. 
App.) 276 S. W. 347, 349. 


Common Carriers of Passengers 


Such as undertake for hire to carry all per- 
sons indifferently who may apply for passage, 
so long as there is room, and there is no legal 
excuse for refusing. Vinton v. R. Co., 11 Al- 
len (Mass.) 304, 87 Am. Dec. 714; Hollister v. 
Nowlen, 18 Wend. (N. Y.) 239, 32 Am. Dec. 
455; Bennett v. Dutton, 10 N. H. 486; Galena 
& GC U. R. Co. v. Yarwood, 15 IN. 472; 
Jencks v. Coleman, 2 Sumn. 221, Fed. Cas. 
No. 7,258; 3 B. & B. 54; Gillingham v. Rail- 
road Co., 35 W. Va. 588, 14 S. E. 248, 14 L. 
R. A. 798, 29 Am. St. Rep. 827; Richmond v. 
Southern Pac. Co., 41 Or. 54, 67 P. 947, 57 L. 
R. A. 616, 93 Am. St. Rep. 694; Riggsby v. 
Tritton, 143 Va. 903, 129 S. E. 498, 494, 45 
A. L. R. 280; Rathbun v. Ocean Accident & 
Guarantee Corporation, 299 Ill. 562, 132 N. E. 
754, 755, 19 A. L. R. 140; Anderson v. Fidel- 
ity & Casualty Co. of New York, 166 N. Y. 8. 
_ 640, 642, 100 Mise. 411; City of New Orleans 

vy. Le Blane, 189 La. 113, 71 So. 248, 258. 


CARROTED FUR. Fur that has been treat- 
ed by a solution of nitrate of mercury, so as 
to remove the water-repellent substance cov- 
ering the fibers, making them more pliable 
and more easily to interlock with other fibers 
of fur, or of wool. Matteawan Mfg. Co. v. 
Emmons Bros. Go. (C. C. A.) 253 F. 372, 375. 


CARRY STOOK. 


CARRY. To bear, bear about, sustain, trans- 
port, remove, or convey. To have or bear 
upon or about one’s person, as a watch or 
weapon ;—locomotion not being essential. 
State v. Nieto, 101 Ohio St. 409, 130 N. E. 
663, 665; Danal v. State, 14 Ala. App. 97, 71 
So. 976. Compare Heaton v. State, 130 Tenn. 
163, 169 S. W. 750. ' 


CARRY A MEMBER. To pay the assess- 
ments against a sick or indigent member, as 
of a beneficial association, the payment being 
made by the other members or the local lodge 
or camp on his behalf. Bennett v. Sovereign 
Camp, Woodmen of the World (Tex. Civ. App.) 
168 S. W. 1023, 1026. . 


CARRY AN ELECTION. For a candidate to 
be elected, or a measure carried, at an elec- 
tion, he or it must receive a majority or a 
plurality of the legal votes cast. McKinney 
v. Barker, 180 Ky. 526, 208 S. W. 303, 304, 
L. R. A. 1918E, 581. 


CARRY ARMS OR WEAPONS. To wear, 
bear, or carry them upon the person or in the 
clothing or in a pocket, for the purpose of 
use, or for the purpose of being armed and 
ready for offensive or defensive action in 
ease of a conflict with another person. State 
v. Carter, 36 Tex. 89; State v. Roberts, 39 
Mo. App. 47; State v. Murray, 39 Mo. App. 
128; Moorefield v. State, 5 Lea (Tenn.) 348; 
Owen v. State, 31 Ala. 389. 


CARRY COSTS. A verdict is said to carry 
costs when the party for whom the verdict is 
given becomes entitled to the payment of his 
costs as incident to such verdict. 


CARRY ON BUSINESS. To prosecute or 
pursue a particular avocation or form of busi- 
ness as a continuous and permanent occupa- 
tion and substantial employment. A single 
act or incidental transaction is not sufficient, 
but the systematic and habitual repetition 
of the same act may be. Lichtenstein v. State, 
34 Ga. App. 138, 128 S. B. 704; Edward Sales 
Co. v. Harris Structural Steel Co. (D. C.) 17 
F.(2d) 155, 157; Ledgerwood v. Dashiell (Tex. 
Civ. App.) 177.8. W. 1010, 1012; Lewellyn 
v. Pittsburgh, B. & L. E. R. Co. (C. C. A.) 
222 F. 177, 185; Martin v. Bankers’ Trust 
Co., 18 Ariz, 55, 156 P. 87, 90, Ann, Cas. 1918E, 
1240; Dry Goods Co. v. Lester, 60 Ark. 120, 
29 S. W. 34, 27 L. R. A. 505, 46 Am. St. Rep. 
162; State v. Tolman, 106 La. 662, 31 South. 
320; Holmes v. Holmes, 40 Conn. 120; Rail- 
road Co. v. Attalla, 118 Ala. 362, 24 South. 
450; Territory v. Harris, 8 Mont. 140, 19 Pac. 
286; Sangster v. Kay, 5 Exch, 386; Lawson 
v. State, 55 Ala. 118; Abel v. State, $0 Ala. 
633, 8 South. 760; State v. Shipley,-98 Md. 
657, 57 Atl. 12. f 


CARRY STOCK. To provide funds or credit 
for its payment for the period agreed upon 
from the date of purchase. Saltus v. Genin, 
16 N. Y. Super. Ct. 260. And see Pickering V. 
Demerritt, 100 Mass, 421. 


CARRYING AWAY 


CARRYING AWAY. In criminal law. The 
act of removal or asportation, by which the 
crime of larceny is completed, and which is 
essential to constitute it. Com. v. Adams, 7 
Gray (Mass.) 45; Com. v, Pratt, 182 Mass. 
246; Gettinger v. State, 13 Neb. 308, 14 N. 
W. 408. 


CART. A carriage for luggage or burden, 
with two wheels, as distinguished from a 
wagon, which has four wheels. The vehicle 
in which criminals are taken to execution. 

This word, in its ordinary and primary ac- 
ceptation, signifies a carriage with two 
wheels; yet it has also a more extended sig- 
-Nnifiecation, und may mean a carriage in gen- 
eral, Favers v. Glass, 22 Ala. 624, 58 Am. Dee. 
272; but not an nutomcbile, Whitney v. Wel- 
nitz, 153 Minn. 162, 190 N. W. 57, 28 A. L. R. 
68. 


CART BOTE. Wood or timber which a ten- 
ant is allowed by law to take from an estate, 
for the purpose of repairing instruments, (in- 
cluding necessary vehicles,) of husbandry. 2 
Bl. Comm. 35. See Bote, 


CARTA. 
In Old English Law 


A charter, or deed. Any written instru- 
ment. 


In Spanish Law 


A letter; a deed; a power of attorney. Las 
Partidas, pt. 3, tit. 18, 1. 30. 


CARTA DE FORESTA. In old English law. 
The charter of the forest. More commonly 
called “Charta de Foresta,” (q. v.) 


CARTA MERCATORIA. A grant (1803) to 
certain foreign merchants, in return for cus- 
tom duties, of freedom to deal wholesale in 
all cities and towns of England, power to ex- 
port their merchandise, and liberty to dwell 
where they pleased, together with other 
rights pertaining to speedy justice; 1 Holdsw. 
Hist. E. L. 311, 


CARTE. In French marine law. <A chart. 


CARTE BLANCHE. A white sheet of paper; 
an instrument signed, but otherwise left 
blang. A sheet given to an agent, with the 
principal’s signature appended, to be filled up 
with any contract or engagement as the agent 
may see fit. Hence, metaphorically, unlimited 
authority. 


CARTEL. An agreement between two hostile 
powers for the delivery of prisoners or de- 
serters, or authorizing certain non-hostile in- 
tercourse between each other which would 
otherwise be prevented by the state of war; 
for example, agreements for intercommunica- 
tion by post, telegraph, telephone, railway. 
II Op. 282. 
A written challenge to a duel. 


CARTEL-SHIP. A vessel commissioned in 
time of war to exchange the prisoners of any 


‘ticular proposal from one to another. 
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two hostile powers; also to carry any par- 
For 
this reason, the officer who commands her is 
particularly ordered to carry no cargo, am- 
munition, or implements of war, except a 
single gun for the purpose of signals. Craw- 
ford v. The William Penn, 6 Fed. Cas. 778; 4 
C. Rob. Adm. 857; 1 Kent, 68. 


CARTMEN. Carriers who transport goods 
and merchandise in carts, usually for short 
distances, for hire. See Equitable Real Fstate 
Co. v. National Surety Co., 133 La. 448, 68 
So, 104, 113. 


CARTULARY. A place where papers or rec- 
ords are kept. In the plural: Ancient Eng- 
lish records containing documents and legal 
proceedings—the muniments of title of the- 
great landowners, and other miscellaneous 
documents. 2 Holdsw. Hist. ©. L. 278. See 
1 Poll. & Maitl. p. xxii, 


CARUCA, or CARUA. A plow. A four- 
wheeled carriage. A team fcr a plow, of four 
oxen abreast. See Carucata, 


CARUCAGE. In old English law. A kind 
of tax or tribute anciently imposed upon every 
plow, (carve or plow-land,) for the public serv- 
ice. Spelman. The act of plowing. 


CARUCATA, CARUCATE. A certain quan- 
tity of land used as the basis for taxation. A 
cartload. As much land ag may be tilled by 
a single plow in a year and a day. Skene, 
de verb, sig. A plow land of one hundred ~ 
acres, Ken. Gloss. The quantity varies in 
different counties from sixty to one hundred 
and twenty acres. Whart. See Littleton, 
Ten. eclxii; 2 Holdsw. Hist. ©. L. 56; Maitl. 
Domesday Book and Beyond 395; 1 L. J. 
R. 96. Also, a team of cattle, or a cart-load. 
See Bovata terra, 


CARUCATARIUS. One who held lands in 
carvage, or plow-tenure. Cowell, 


CARUE. A carve of land; plow-land. Britt. 
e 84. 


CARVAGE. The same as carucage, (q. v.) 
Cowell. ` 
CARVE. In old English law. A carucate 


or plow-land. 


CAS FORTUIT. Fr. In the law of insur- 
ance. A fortuitous event; an inevitable ac- 
cident. 


CASATA. In old English law. A house with 
land sufficient for the support of one family. 
Otherwise called “hide,” a hide of land, and 
by Bede, “familia.” Spelman. 


CASATUS. A vassal or feudal tenant possess- 
ing a casata; that is, having a house, house- 
hold, and property of his own. 
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CASE. . 
Action, Cause, Sult, or Controversy 


A general term for an action, cause, suit, 
or controversy, at law or in equity; a ques- 
tion contested before a court of justice; an 
aggregate of facts which furnishes occasion 
for the exercise of the jurisdiction of a court 
of justice. Quoted with approval in Kelly v. 
Roetzel, 165 P. 1150, 1158, 64 Okl. 36. See, al- 
so, Smith v. Waterbury, 54 Conn. 174, 7T Atl. 
17; Kundolf v. Thalheimer, 12 N. ¥. 596; 
Gebhard v. Sattler, 40 Iowa, 156; Martin v. 
Hunter, 1 Wheat. 352, 4 L. Ed. 97; Tutun v. 
U. S., 46 S. Ct. 425, 426, 270 U. S. 568, 70 L. 
Ed. 738: Zilz v. Wilcox, 190 Mich. 486, 157 
N. W. 77, 80. A controversy that is litigated. 
City of Akron v. Roth, 88 Ohio St. 456, 103 
N. E. 465, 467. A cause of action. Strother 
y. Union Pac. R. Co. (D. C.) 220 F. 731, 782.. 


The word “ease” or “cause” means a judicial pro- 
ceeding for the determination of a cóntroversy. be- 
tween parties wherein rights are enforced or pro- 
tected, or wrongs are prevented or redressed, Ex 
parte Chesser, 93 Fla. 590, 112 So, 87, 90. 


—Cases and controversies. ‘This term, as used 
in the constitution of the United States, em- 
braces claims or contentions of litigants 
brought before the court for adjudication by 
regular proceedings established for the pro- 
tection or enforcement of rights, or the pre- 
vention, redress, or punishment of wrongs; 
and whenever the claim or contention of a 
party takes such a form that the judicial pow- 
er is capable of acting upon it, it has become a 
case or controversy. Interstate Commerce 
Com’n v. Brimson, 154 U. S. 447, 14 Sup. Ct. 
1125, 38 L. Ed. 1047; Smith v. Adams, 130 
U. S. 167, 9 Sup. Ct. 566, 32 L., Ed. 895; In 
re Railway Com’n (C. C.) 32 Fed. 255; Musk- 
rat v. U. S., 219 U. S. 346, 31 S. Ct. 250, 55 L. 
Ed. 246. But these two terms are to be dis- 
tinguished; for there may be a “separable 
controversy” within a “case,” which may be 
removed from a state court to a federal court, 
though the case as a whole is not removable. 
Snow v. Smith (C. C.) 88 Fed. 658. 


Statement of Facts 


A statement of the facts involved in a 
transaction or series of transactions, drawn 
up in writing in a technical form, for submis- 
Sion to a court or judge for decision or opin- 
ion. Under this meaning of the term are in- 
cluded a “case made” for a motion for new 
trial, a “ease reserved” on the trial of a 
cause, an “agreed case” for decision without 
trial, ete. 


—Case agreed on. A formal written enumera- 
tion of the facts in a case, assented to by 
both parties as correct and complete, and 
submitted to the court by their agreement, in 
order that a decision may be rendered without 
a trial, upon the court’s conclusions of law 
upon the facts as stated. 


CASE 


—Case for motion. In English divorce and 
probate practice, when a party desires to — 
make a motion, he must file, among other pa- 
pers, a case for motion, containing an abstract 
of the proceedings in the suit or action, a 
statement of the circumstances on which the 
motion is founded, and the prayer or nature 
of the decree or order desired. Browne, Div. 
251; Browne, Prob. Pr. 295. 


—Case-made. A statement of facts in relation 
to a disputed point of law, agreed to by both 
parties and submitted to the court without a 
preceding action. This is found only in the 
Code states. See De Armond v. Whitaker, 99 
Ala, 252, 13 So, 613; Farthing v. Carrington, 
116 N. C. 315, 22 S. E. 9; Bradford v. Bu- 
chanan, 39 S. C. 237, 17 S. E. 501. A complete 
record of each successive action of the trial 
court at the trial, including testimony. In re 
Opinion of the Judges, 29 Okl. Cr. 27, 232 P. 
121, 122. A “case-made’’ consists of those 
things which transpired in court during the 
trial, and which are not a part of the record. 
Jones v. State, 9 Okl. Cr. 189, 130 P. 1178. 


—Case on appeal, In American practice. Be- 
fore the argument in the appellate court of a 
case brought there for review, the appellant’s 
counsel prepares a document or brief, bearing 
this name, for the information of’ the court, 
detailing the testimony and the proceedings 
below. In English practice. The “case on 
appeal” is a printed statement prepared by 
each of tha parties to an appeal to the house 
of lords or the privy council, setting out 
methodically the facts which make up his 
case, with appropriate references to the evi- 
dence printed in the “appendix.” The term 
also denotes a written statement, prepared 
and transmitted by an inferior court or judge 
raising a question of law for the opinion of a 
superior court. 


—Case reserved. A statement in writing of 
the facts proved on the trial of a cause, drawn 
up and settled by the attorneys and counsel 
for the respective parties under the super- 
vision of the judge, for the purpose of having 
eertain points of law, which arose at the trial 
and could not then be satisfactorily decided, 
determined upen full argument before the 
court in banc. This is otherwise called a “spe- 
cial case;” and it is usual for the parties, 
where the law of the case is doubtful, to agree 
that the jury shall find a general verdict for 
the plaintiff, subject to the opinion of the 
court upor such a case to be made, instead of 
obtaining from the jury a special verdict. 3 - 
Bl. Comm. 878; 3 Steph. Comm. 621; Steph. 
PL 92, 98; 1 Burrill, Pr. 242, 463. 


—Case stated. In practice. An agreement in 
writing, between a plaintfff and defendant, 
that the facts in dispute between them are as 
therein agreed upon and set forth. Diehl v. 
Thrie, 8 Whart. (Pa.) 143; 3 Sharsw. Bla. 
Comm, 453, n.; 6 Term, 313. A case agreed 
upon. A statement of all the facts of a case, 


CASE 


with the names of the witnesses, and a detail 
of the documents which are to support them. 
A brief. As to the distinction between sub- 
mission on a case stated and a submission 
merely on agreed facts, see Frati v. Jannini, 
226 Mass. 430, 115 N. E. 746, 747. 


Case to move for new trial. In practice. A 
case prepared by the party against whom a 
verdict has been given, upon which to move 


the court to set aside the verdict and grant: 


a new trial. 


Form of Action 


A form of action which lles to recover 
damages for injuries for which the more an- 
cient forms of action will not lie. Steph. P1. 
15. An abbreviated form of the title “tres- 
.pass on the case,” q. v. Munal y. Brown (C. 
C.) 70 F. 968. See, also, Wadleigh y. Katah- 
din Pulp & Paper Co., 116 Me. 107, 100 A. 150, 
151. 

An Instance 


Ex parte Simmons, 113 Neb. 768, 205 N. W. 
296, 297. 


Box or Container 


A box or container, as for cans or bottles 
filled with milk or other liquid goods. Ex 
parte Reineger, 184 Cal. 97, 193 P. 81, 83. 


CASE LAW. The aggregate of reported cases 
as forming a body of jurisprudence, or the 
law of a particular subject as evidenced or 
formed by the adjudged cases, in distinction 
to statutes and other sources of law. 


CASE SYSTEM. A method of teaching or 
studying the science of the law by a study 
of the cases historically, or by the inductive 
method. It was introduced in the Law School 
of Harvard University in 1869-70 by Christo- 
pher C. Langdell, Dane Professor of Law. 


CASH. Money or its equivalent; usually 
ready money. Kerlin v. Young, 159 Ga. 95, 
125 §. E. 204, 207; Britain v. Rice (Tex. Civ. 
App.) 204 S. W. 254, 256. Money in hand, ei- 
ther in current coin or other legal tender, or 
in bank bills or checks paid and received as 
money. Dunlap v. Whitmer, 133 La. 317, 62 
So. 938, 943, Ann. Cas. 1915C, 990. Whatever 
can be used as money without being convert- 
ed into another form. That which circulates 
as money, including bank bills. Hooper v. 
Flood, 54 Cal. 221; Dazet v. Landry, 21 Nev. 
291, 30 Pac. 1064; Blair v. Wilson, 28 Grat. 
(Va.) 165; Haviland v. Chace, 39 Barb. (N. Y.) 
. 284; United States v. Williams (D. C.) 282 F. 
324, 325. The term may include currency, 
` municipal orders, warrants, or scrip. Arkan- 
sas Public Utilities Co, v. Incorporated Town 
of Heber Springs, 151 Ark. 249, 235 S. W. 999, 
1001. It is frequently.used as an antonym of 
“eredit!’ Parrish y. American Ry. Employ- 
ees’ Pub. Corporation, 83 Cal. App. 298, 256 
P. 590, 591; Hartwig v. Rushing, 93 Or. 6, 
182: P. 177, 180; State v. Woodward, 208 Ala; 
31, 93 So, 826. 
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CASH ACCOUNT. A record, in bookkeeping, 
of all cash transactions; an account of mon- 
eys received and expended. 


CASH BOOK. In bookkeeping, an account- 
book in which is kept a record of all cash 
transactions, or all cash received and expend- 
ed. The object of the cash book is to afford a 
constant facility to ascertain the true state of 
a man’s cash. Pardessus, n. 87. 


CASH CONTRACT. A “cash contract,” as of 
a municipal corporation, is one not creating a’ 
debt within the constitution. Jeffersonville 
v. Cotton State Belting Supply Co., 30 Ga. 
App. 470, 118 S. E. 442. 


CASH NOTE. In England. A bank-note of 
a provincial bank or of the Bank of England. 


CASH PRICE. A price payable in cash at the 
time of sale of property, In opposition to a 
barter or a sale on credit. 


CASH SALE. A sale for money in hand. 
Steward v, Scudder, 24 N. J. Law, 101; Hall v. 
Giesing, 178 Mo. App. 233, 165 S. W. 1181, 
1182; State v. City of Hankinson, 53 N. D 
346, 205 N. W. 995, 997; Bass v. Green & 
Yates, 201 Ala. 515, 78 So. 869. See, further, 
Sale. 


CASH VALUE. The cash value of an article 
or piece of property is the price which it 
would bring at private sale (as distinguished 
from-a forced or auction sale) the terms of 
sale requiring the payment of the whole price 
in ready money, with no deferred payments. 
Ankeny v. Blakley, 44 Or. 78, 74 P. 485; 
State v. Railway Co., 10 Nev. 68; Tax Com’rs 
v. Holliday, 150 Ind. 216, 49 N. E. 14, 42 L. 
R. A. 826; Cummings v. Bank, 101 U. 8. 162, 
25 L. Ed. 903. 


CASHIER, n. An. officer of a moneyed insti- 
tution, or commercial house, or bank, who is 
intrusted with, and whose duty it is to take 
care of, the cash or money of such institution 
or bank. A custodian of the money of a bank, 
mercantile house, and the like. iller v. 
State, 88 Tex. Cr. R. 69, 225 8. W. 379, 381, 
12 A. L. R. 597. 


The cashier of a bank is its chief executive offi- 
cer. Pemiscot County Bank v. Central-State Nat. 
Bank, 122 Tenn. 152, 177 B. W. T4, 7%; Ledgerwood v. 
Dashiell (Tex. Civ. App.) 177 S. W. 1010, 1012; Bank 
of Commerce of Chanute v. Sams, 96 Kan. 437, 152 
P. 28, 29. He is its chief financial agent, through 
whom its principal financial deatings are conduct- 
ed; Brown v. Mt. Holly Nat. Bank, 288 Pa. 478, 136 
A. 783, 715; Boyd v. Applewhite, 121 Miss. 879, 84 
So. 16, 25; and is peculiarly that agency author- 
ized to make loans and collections, whose special 
duty it is to give direction to and further the stock- 
holders’ interests; People’s Bank of Calhoun v. 
Harry L. Winter, Inc., 161 Ga. 908, 132 S. E. 422, 424, 
He receives and pays out its moneys, collects and 

pays its debts, and receives and transfers its com- 
mercial securities. Tellers and other subordinate 
officers may be appointed, but they are under his ‘di- 
rection, and are, ‘as it were, the arms by which 
designated portions of his various functions: are dis- 
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charged. Merchants’ Nat. Bank y, State Nat. Bank, 


10 Wali, 650, 19 L. Ed. 1008. 
—Cashier’s check. See Check. 


CASHIER, v. In military law. To deprive 
a military officer of his rank and office. 


CASHLITE. An amercement or fine; a mulct. 


CASKET. In one sense, a coffin. Ware v. 
State, 31 Ga. App. 554, 121 S. 5. 251. 


CASSARE. To quash; to render void; to 
break. Du Cange. 
CASSATION. In French law. Annulling; 


reversal; breaking the force and validity of 
a judgment. A decision emanating from the 
sovereign authority, by which a decree or 
judgment in the court of last resort is broken 
or annulled. Merl. Repert. 


CASSATION, COURT OF. (Fr. cour de ecas- 
sation.) The highest court in France; so 
termed from possessing the power to quash 
(casser) the decrees of inferior courts. It is a 
court of appeal in criminal as well as civil 
cases. 


CASSETUR BILLA. (Lat. That the bill be 
quashed.) In practice. The form of the judg- 
ment for the defendant on a plea in abate- 
ment, where the action was commenced by 
bill, (billa.) 3 Bl. Comm. 303; Steph.. Pl. 128, 
181. The form of an entry made by a plaintiff 
on the record, after a plea in abatement, 
where he found that the plea could not be con- 
fessed and avoided, nor traversed, nor de- 
murred to; amounting in fact to a discontinu- 
ance of the action. 2 Archb. Pr. K. B. 3, 236; 
1 Tidd, Pr. 683. ~ 


CASSETUR BREVE. (Lat. That the writ 
be quashed.) In practice. The form of the 
judgment for the defendant on a plea in 
abatement, where the action was commenced 
by original writ (breve). 3 Bl. Comm. 303; 
Steph. Pl. 107, 109. 

A judgment sometimes entered against a 
plaintiff at his request when, in consequence 
of allegations of the defendant, he can no 
longer prosecute his suit with effect. 5 Term 
634. 


CASSOCK, or CASSULA. A garment worn 
by a priest. 


CAST, v. In old English practice. To al- 
lege, offer, or present ; to proffer by way of ex- 
cuse (as to “cast an essoin”). 

This word is now used as a popular, rather 
than a technical, term, in the sense of to over- 
come, overthrow, or defeat in a civil action 
at law. It is also used in connection with 
the imposition upon a party litigant of costs 
in the suit: as, A. is “cast” for the costs of 
the case. 


—Cast away. To cast away a ship is to do 
such an act upon or in regard to it as eauses 
it to perish or be lost, go as to be irrecoverable 


CASTRENSIS 


by ordinary means. The‘term is synonymous 
with “destroy,” which means to unfit a vessel 
for service beyond the hope of recovery by or- 
dinary means. U. S. v. Johns, 26 Fed. Cas, 
616; U. S. v. Vanranst, 28 Fed. Cas. 360. 


CASTEL, or CASTLE. A fortress in a town; 
the principal mansion of a nobleman. 3 Inst. 


CASTELLAIN. In old English law. The 
lord, owner,-or captain of a castle; the con- 
stable of a fortified house; a person having 
the custody of one of the crown mansions ; 
an officer of the forest. 


CASTELLANUS. A castellain; the Keeper or 
constable of a castle. Spelman. 


CASTELLARIUM, CASTELLATUS. In old 
English law. The precinct or jurisdiction of 
a castle. Blount. 


CASTELLORUM OPERATIO. In Saxon and 
old English law. Castle work. Service and 
labor done by inferior tenants for the build- 
ing and upholding of castles and public places 
of defense. One of the three necessary charg- 
es, (trinoda necessitas,) to which ‘all lands 
among the Saxons were expressly subject. 
Cowell. Towards this some gave their per- 
sonal service, and others, a contribution of 
money or goods.. 1 Bla. Comm, 268. 


CASTIGATORY. An engine used to punish 
women who have been convicted of being 
common scolds. It is sometimes called the 
trebucket, tumbrel, ducking-stool, or cucking- 
stool U. S. v. Royall, 27 Fed. Cas. 907; 
James v. Com., 12 Serg. & R. (Pa.) 225. 


CASTING VOTE. Where the votes of a de- 
liberative assembly or legislative body are 
equally divided on any question or motion, 
it is the privilege of the presiding officer to 
cast one vote (if otherwise he would not be 
entitled to any vote) on either side, or to 
cast one additional vote, if he has already 
voted aS a member of the body. This is 
called the “casting vote.” People v. Church 
of Atonement, 48 Barb. (N. Y.) 606; Brown 
v. Foster, 88 Me. 49, 33 A. 662, 81 L. R. A. 
116; Wooster v. Mullins, 64 Conn. 340, 30 A. 
144, 25 L. R. A. 694. 


CASTLEGUARD. In feudal law. An impo- 
sition anciently laid upon such persons as 
lived within a certain distance of any castle, 
towards the maintenance of such as watched 
and warded the castle. 


CASTLEGUARD RENTS. In old English 
law. Rents paid by those that dwelt within 
the precincts of a castle, towards the main- 
tenance of such as watched and warded it. 


CASTRENSIS. In the Roman law. Relat- 
ing to the camp or military service. 

Casirense peculium, a portion of property 
which a son acquired in war, or from his con- 
nection with the camp. Dig. 49, 17, 


CASTRUM 


CASTRUM. Lat. 


In Roman Law 
A camp. 
In Old English Law 


A castle. Bract: fol. 69b. A castle, includ- 
ing a manor, 4 Coke, 88. 


CASU CONSIMILI. In old English law. A 
writ of entry, granted where tenant by the 
curtesy, or tenant for life, alienated in fee, 
or in tail, or for another’s life, which was 
brought by him in reversion against the par- 
ty to whom such tenant so alienated to his 
prejudice, and in the tenant’s life-time, 
Termes de la Ley. See Consimili Casu. 


CASU PROVISO. Lat. In the case provided 
for. A writ of entry framed under the pro- 
visions of the statute of Gloucester (6 Edw. 
I.) c. 7, which lay for the benefit of the re- 
versioner. when a tenant in dower aliened 
in fee or for life. 


CASUAL. That which happens accidentally, 
or is brought about by causes unknown; for- 
tuitous; the result of chance. Lewis v. Lof- 
ley, 92 Ga. 804, 19 S. E. 57; Hall v. County 
of Greene, 119 Ga. 253, 254, 46 S. E. 69; 
Williams v. Sumter County, 21 Ga. App. 716, 
94 8. BE. 918. Happening or coming to pass 
without design and without being foreseen or 
expected. Root v. Topeka Ry. Co., 96 Kan. 
694, 153 P. 550; Cotulla State Bank v. Her- 
ron (Tex. Civ. App.) 202 S. W. 797, 798. 


CASUAL EJECTOR. In practice, The nom- 
inal defendant in an action of ejectment; so 
called because, by a fiction of law peculiar 
to that action, he is supposed to come casual- 
ly or by accident upon the premises, and to 
turn out or eject the lawful possessor, 3 Bl. 
Comm, 208; 3 Steph. Comm. 670; French v. 
Robb, 67 N. J. Law, 260, 51° A. 509, 57 L. 
R. A. 956, 91 Am. St. Rep. 433. 


CASUAL EMPLOYEE. Though courts have 
refrained from defining “casual employee” 
as such term is used in the Workmen’s Com- 
pensation Act, the test in the particular case 
is whether service rendered or work done, 
rather than contract of hiring, is of casual 
nature; infrequency of employment or its 
duration being immaterial. Hygeia Ice &' 
Coal Co. v. Schaeffer, 152 Md. 231, 136 A. 
548, 551. 


CASUAL EMPLOYMENT. The question 
whether an employment is “casual,” within 


the meaning of the Workmen’s Compensation ` 


Act, must be determined with principal ref- 
erence to the scope and purpose of the hir- 
ing, rather than with sole regard to the dura- 
tion and regularity of the service. State 
Acc. Fund v. Jacobs, 134 Md. 133, 106 A. 255; 
Millard County v. Industrial Commission, 62 
Utah, 46, 217 P. 974, 976. . The word “casual” 
has. reference to the contract for- service,. 
and not to the particular item of work be- 
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ing done at the time of injury. Scully v. 
Industrial Commission of Illinois, 284 Ill 
567, 120 N. E. 492, 498. “Casual” in this 
connection means occasional; incidental; 
happening at uncertain times; not stated or 
regular; its antonyms being regular; syste- 
matic; periodic; certain. Porter v. Maple- 
ton Electric Light Co., 191 Iowa, 1081, 183 
N. W. 803, 805; Pooler’s Case, 122 Me. 11, 
118 A. 590, 591. 


CASUAL EVIDENCE. A phrase used to de- 
note {in contradistinction to ‘“preappointed 
evidence”) all such evidence as happens to 
be adducible of a fact or event, but which 
was not prescribed by statute or otherwise 
arranged beforehand to be the evidence of the 
fact or event. Brown. 


CASUAL PAUPER. A poor person who, in 
England, applies for relief in a parish other 
than that of his settlement. The ward in 
the work-house to which they are admitted 
is called the “casual ward.” 


CASUAL POOR. In English law. Those 
who are not settled in a parish. Such poor 
persons as are suddenly taken sick, or. meet 
with some accident, when away from home, 
and who are thus providentially thrown upon 
the charities of those among whom they hap- 


pen to be. Force v, Haines, 17 N. J. Law, 
405. : f 
CASUALTY. Inevitable accident; an event 


not to be foreseen or guarded against. A 
loss from such an event or cause; as by fire, 
shipwreck, lightning, etc. Story, Bailm. § 
240; Gill v. Fugate, 117 Ky. 257, 78 8. W. 
191; McCarty v. Railroad Co., 30 Pa. 251; 
Railroad Co. v. Car Co., 1389 U. S. 79, 11 S. 
Ct. 490, 85 L. Ed. 97; Ennis v. Bldg. Ass'n, 
102 Towa, 520, 71 N. W. 426; Anthony v. 
Karbach, 64 Neb. 509, 90 N. W. 243, 97 Am. 
St. Rep. 632; Waldeck v, Ins. Co., 56 Wis. 
98, 14 N. W. 1 

Chance; accident; contingency; also that 
which comes without design or without being 
foreseen. Morris & Co. v. Industrial Board 
of Illinois, 284 Ill. 67, 119 N. E. 944, 946, L. R. 
A. 1918E, 919; Bennett v. Howard, 175 Ky. 
797, 195 8. W. 117, 118, L. R. A. 1917H, 1075. 


“Casualty” is a word of quite frequent use; yet 
it cannot be said that its definition has heen very 
accurately settled by the courts. It has been said 
that strictly and literally the word “casualty” is 
limited to injuries which arise solely from accident, 
without any element of conscious human design or 
intentional human agency; something not to be 
foreseen or guarded against; something that hap- 
pens not in the usual course of events; .an accident. 
Eaton v. Glindeman, 33 Idaho, 389, 195 P. 90, 91 


—Casualties of superiority. In Scotch law. 
Payments from an inferior to a superior, that 
is, from a tenant. to. his lord, which arise 
upon uncertain events, as opposed to the pay- 
ment of rent at fixed and stated.times. Bell 
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—Casualties of wards. In Scotch law. The 
mails and duties due to the superior in ward- 
holdings. 


CASUS. Lat. Chance; accident; an event; 
a case; a case contemplated. 


CASUS BELLI. An occurrence giving rise to 
or justifying war. 


CASUS FCEDERIS. In international law. 
The case of the treaty. The particular event 
or situation contemplated by the treaty, or 
stipulated for, or which comes within its 
terms. Grotius, b. 2, c. 25; Vattel, b. 2, è 
12, § 168; 1 Kent, 49. In commercial law. 
The case or event contemplated by the par- 
-ties to an individual contract or stipulated 
for by it, or coming within its terms. 


CASUS FORTUITUS. An inevitable acci- 
dent, a chance occurrence, or fortuitous event. 
A loss happening in spite of all human effort 
and sagacity. 3 Kent, Comm. 217, 300; 
Whart. Neg. §§ 118, 553. The Majestic, 166 
U. S. 875, 17 S. Ct. 597, 41 L. Ed. 1039. 


Casus fortuitus non est sperandus, et nemo 
tenetur devinare. A fortuitous event is not 
to be expected, and no one is bound to fore- 
see it. 4 Coke, 66. 


Casus fortuitus non est supponendus. A for- 
tuitous event is not to be presumed. Hardr. 
82, arg. 


CASUS MAJOR. In the civil law. A casual- 
ty; an extraordinary casualty, as fire, ship- 
wreck, ete. Dig. 44, 7,1, 4. 


CASUS OMISSUS. A case omitted; an event 
or coutingency for which no provision is 
made; particularly a case not provided for 
by the statute on the general subject, and 
which is therefore left to be governed by the 
common law. 5 Co. 38; 11 Hast 1; Cresoe 
v. Laidley, 2 Binn. (Pa.) 279; 2 Bla. Comm. 
260; Broom, Max. 46. 


Casus omissus et oblivioni datus dispositioni 
juris communis relinquitur. A case omitted 
and given to oblivion (forgotten) is left to the 
disposal of the common law. 5 Coke, 38. A 
particular case, left unprovided for by stat- 
ute, must be disposed of according to the 
law as it existed prior to such statute. 
Broom, Max. 46; 1 Exch. 476. 


Casus omissus pro omisso habendus est. A 
case omitted is to be held as (intentionally) 
omitted. Tray. Lat. Max. 67. 


CAT. A domestic animal that catches mice; 
a well known domesticated carnivorous mam- 
mal kept to kill mice and rats and as a 
house pet. Thurston v. Carter, 112 Me. 361, 
92 A. 295, L. R. A. 1915C, 359, Ann. Cas. 
1917A, 389. 

An instrument with which criminals are 
flogged. It consists of nine lashes of whip- 
cord, tied to a wooden handle, and is fre- 
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OATCHINGS 


quently called . eat-o-nine-tails. It is used 
where the whipping-post is retained as a 
mode of punishment and was formerly resort- 
ed to in the navy. 


CATALLA. In old English law. Chattels. 
The word among the Normans primarily sig- 


-nified only beasts of husbandry, or, as they 


are still called, “cattle,” but, in a- Secondary 
sense, the term was applied to all movables 
in general, and not only to these, but to 
whatever was not a fief or feud. Wharton. 


Catalla juste possessa amitti non possunt. 
Chattels justly possessed cannot be lost. 
Jenk. Cent. 28. 


CATALLA OTIGSA. Dead goods or chattels, 
as distinguished from animals. Idle cattle, 
that is, such as were not used for working, 
as distinguished from beasts of the plow; 
called also animalia otiosa. Bract. fols. 217, 
217b; 3 Bl. Comm. 9. 


Catalla reputantur inter minima in lege. Chat- 
tels are considered in law among the least 
(or minor) things. Jenk, Cent. 52. 


CATALLIS CAPTIS NOMINE DISTRIC- 
TIONIS. An obsolete writ that lay where a 
house was within a borough, for rent issuing 
out of the same, and which warranted the 
taking of doors, windows, ete, by way of 
distress. 


CATALLIS REDDENDIS. For the return of 
the chattels; an obsolete writ that lay where 
goods delivered to a man to keep till a cer- 
tain day were not upon demand redelivered 
at the day. Reg. Orig. 39. 


CATALLUM. A chattel. Most frequently 
used in the plural form, catalla (g. v.). Cow- 
ell; Du Cange. 

CATALS. Goods and chattels. See Catalla. 


CATANEUS. A tenant in capite. 
holding immediately of the crown, 


A tenant 
Spelman. 


CATASCOPUS. An old name for an arch- 
deacon. 


CATASTROPHE. A notable disaster; a more 
serious calamity than might ordinarily be 
understood from the term “casualty.” Reyn- 
olds v. Board of Com’rs of Orleans Levee 
Dist., 139 La. 518, 71 So. 787, 791. 


CATCH TIME CHARTER. One under which 
compensation is paid for the time the boat 
is actually used. Schoonmaker-Conners Co. 
v. New York Cent. R. Co. (D. C.) 12 F.2d) 
314, 315. 


CATCHING BARGAIN. See Bargain. 


CATCHINGS. Things caught, and in the pos- 
session, custody, power, and dominion of the 
party, with a present capacity to use them 
for his own purposes. The term includes 
blubber, or pieces of whale flesb cut from the 


CATCHLAND 


whale, and stowed on or under the deck of a 
ship. A policy of insurance upon outfits, and 
eatchings substituted for the outfits, in a 
whaling voyage, protects the blubber. Rogers 
y. Insurance Co., 1 Story, 608; Fed. Cas. No. 
12,016; 4 Law Rep. 297, 


CATCHLAND. Land in Norfolk, so called 
because it is not known to what parish it be- 
longs, and the minister who first seizes the 
tithes of it, by right of preoccupation, enjoys 
them for that year. Cowell. 


CATCHPOLL. A name formerly given to a 
sheriff's deputy, or to a constable, or other 
officer whose duty it is to arrest persons. He 
was a sort of serjeant. The word is not now 
in use as an official designation. Minshew. 


CATER COUSIN. (From Fr. Quatrecousin.) 
A cousin in the fourth degree; hence any dis- 
tant or remote relative. Bla. Law Tracts 6. 


CATHEDRAL. In English ecclesiastical law. 
A tract set apart for the service of the church. 
The church of the bishop of the diocese, in 
which is his cathedra, or throne, and his spe- 
cial jurisdiction; in that respect the princi- 
pal church of the diocese. 


CATHEDRAL PREFERMENTS. In English 
ecclesiastical law. All deaneries, archdeacon- 
ries, and canonries, and generally all dignities 
and offices in any cathedral or collegiate 
church, below the rank of a bishop. 


CATHEDRATIC. In English ecclesiastical 
law. A sum of 2s. paid to the bishop by the 
inferior clergy; but from its being usually 
paid at the bishop’s synod, or visitation, it 
is commonly named synodals. Wharton. 


CATHOLIC CREDITOR. In Scotch law. A 
creditor whose debt is secured on all or sev- 
eral distinct parts of the debtor’s property. 
Bell. 


CATHOLIC EMANCIPATION ACT. The 
statute of 10 Geo. IV. c. 7, by which Roman 
Catholics were restored, in general, to the 
full enjoyment of ail civil rights, except that 
of holding ecclesiastical offices, and certain 
high appointments in the state. 
Comm. 109. 


CATONIANA REGULA. In Roman law. The 
rule which is commonly expressed in the 
maxim, Quod ab initio non valet tractu tem- 
poris non convalebit, meaning that what is at 
the beginning void by reason of some technical 
(or other) legal defect will not become valid 
merely by length of time. The rule applied 
to the institution of h@wredes, the bequest of 
legacies, and such like. The rule is not with- 
out its application also in English law; €. g., 
a married woman’s will’ (being void when 
made) is not made valid merely because she 
lives to become a widow. Brown. 


CATTLE., A generic term for domestic quad- 
ruptds; animals used by man‘for labor or 


8 Steph. 


290 


food. In its primary sense, it embraces 
horses, mares, geldings, foals, or fillies, asses, 
and mules, as well as animals of the ox kind. 
State v. Swager, 110 Wash. 431, 188 P. 504, 
506; Bell v. Erie R. Co., 171 N. Y. 8. 341, 
343, 183 App. Div. 608. The term may also 
include goats, swine, and sheep. Decatur 
Bank v. Bank, 21 Wall. 299, 22 L. Ed. 560; 
Ash Sheep Co. v. U. S., 252 U. S. 159, 40 S. Ct. 
241, 248, 64 L. Ed. 507. 

In the narrower, popular sense, animals of 
the bovine genus. State v. Hunley, 139 La. 
846, 72 So. 376, 377; State v. Haglin, 148 La. 
75, 86 So. 658, 659; Gragg v. State, 112 Neb. 
732, 201 N. W. 338, 340. This is the sense 
in which the term is generally used in the 
western United States, and it is said further 
that it is not generally, but may be, taken to 
mean calves, or animals younger than year- 
lings. State v. District Court of Fifth Judi- 
cial Dist. in and for Nye County, 42 Nev. 218, 
174 P. 1023, 1025. 


CATTLE GATE. In English law. A custom- 
ary proportionate right of pasture enjoyed in 
common with others. 34 E. L. & Eq. 511; 1 
Term 187. A right to pasture cattle in the 
land of another. It is a distinct and several 
interest in the land, passing by lease and re- 
lease. 13 East, 159; 5 Taunt. 811. 


CATTLEGUARD., A device to prevent cattle 
from straying along a railroad-track at a 
highway-crossing. Heskett v. Railway Ca., 
61 Iowa, 467, 16 N. W. 525; Railway Co. v. 
Manson, 31 Kan. 337, 2 P. 800; True v. Maine 
Cent. R. Co., 113 Me. 375, 94 A. 183, 184. 


CATTLE PASS. As used in a statute, a nar- 
row pasage way under a railroad track high 
and wide enough to admit the passage of a 
cow, horse, or ox to and from a pasture. Truc 
v. Maine Cent. R. Co., 113 Me. 375, 94 A. 185, 
184, 


CATTLE RANGE. Under a statute, a range 
the usual and customary use of which has 
been for cattle. State v. Butterfield, 30 Idaho, 
415, 165 P. 218, 219. f 


CAUCASIAN. Pertaining to the white race, 
to which belong the greater part of European 
nations and those of western Asia. Rice v. 
Gong Lum, 139 Miss. 760, 104 So. 105, 110. 
The term is inapplicable to denote families 
or stocks inhabiting Europe, and speaking 
either the so-called Aryan or Semitic lan- 
guages. Ex parte Shahid (D. C.) 205 F. 812, 
814. 


CAUCUS. A meeting of the legal voters of 
any political party assembled for the purpose 
of choosing delegates or for the nomination 
of candidates for office. Rev. Laws Mass. 
1902, p. 104, c. 11, § 1 (Gen. Laws, Tercenten- 
ary Edition, c. 50, § 1). 


CAUDA TERRA. A land’s end, or the bot- 


“tom of a ridge in arable land. Cowell. 
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CAULCEIS. Highroads or ways pitched with 
flint or other stones. 


CAUPO. In the civil law. 
Dig. 4, 9, 4, 5. 


CAUPONA. In the civil law. An inn or tav- 
ern. Inst. 4, 5, 3. 


CAUPONES. In the civil law. Innkeepers. 
Dig. 4, 9; Id. 47, 5; Story, Ag. § 458. 


CAURSINES. 
into England in the reign of Henry III., where 
they established themselves as money lend- 
ers, but were soon expelled for their usury 
and extortion. Cowell; Blount. 


An innkeeper, 


CAUSA. 
In General 


Lat. A cause, reason, occasion, motive, or 
inducement, 


In the Civil Law and in Old English Law 


The word signified a source, ground, or 
mode of acquiring property; hence a title; 
“one’s title to property. Thus, “titulus est justa 
causa possidendi id quod nostrum est;” title 
is the lawful ground of possessing that which 
is ours, 8 Coke, 153. See Mackeld. Rom. 
Law, §§ 242, 283. 


Condition, ete. 


A condition; a consideration; motive for 
performing a juristi¢ act. Used of contracts, 
and found in this sense in the Scctch law also, 
Bell. 

In Old English Law 


A cause; a suit or action pending. 
testameniaria, a testamentary cause. 
matrimonialis, a matrimonial cause. 
fol. 61. 


Causa 
Causa 
Bract. 


In Old European Law 
Any movable thing or article of property, 
As Preposition 
Used with the force of a preposition, it 
means by virtue of, on account of. Also with 
reference to, in contemplation of. Causa mor- 


tis, in anticipation of death. 
See “Cause.” 


Causa cause est causa causati. The cause of 
a cause is the cause of the thing caused. 12 
Mod. 639. The cause of the cause is to be 
considered ag the cause of the effect also. 
Freem, 329. 


CAUSA CAUSANS. The immediate cause; 
the last link in the chain of causation, 


Causa causantis, causa est causati. The cause 
of the thing causing is the cause of the ef- 
fect. 4 Camp. 284; Marble v. City of Wor- 
cester, 4 Gray (Mass.) 398. 


CAUSA DATA ET NON SECUTA. In the 
civil law. Consideration given and not fol- 
lowed, that is, by the event upon which it was 


Italian merchants who came 


CAUSA. REI 
given. The name of an action by which a 
thing given in the view of a certain event was 
reclaimed if that event did not take place. 
Dig. 12, 4; Cod. 4, 6. 


Causa ecclesia publicis equiparatur; et sum- 
ma est ratio qua pro religione fadt. The cause 
of the church is equal to public cause; and 
paramount is the reason which makes for 
religion. Co. Litt. 341. 


Causa et origo est materia negotii. The cause 
and origin is the substance of.the thing; the 
cause and origin of a thing are a material 
part of it. The law regards the original act. 
1 Coke, 99; Wing. Max. 41, Max. 21. 


CAUSA HOSPITANDI. For the purpose of 
being entertained as a guest. 4 Maule & S.. 
310. 


CAUSA JACTITATIONIS MARITAGIL A 
form of action which anciently lay against a 
party who boasted or gave out that he or she 
was married to the plaintiff, whereby a com- 
mon reputation of their marriage might en- 
sue. 3 Bla. Comm. 93. See Jactitation of 
Marriage. 


CAUSA LIST. See Cause List. 


CAUSA MATRIMONII PR/ELOCUTI. A writ 
lying where a woman has given lands to a 
man in fee-simple with the intention that he 


Shall marry her, and he refuses so to do with- 


in a reasonable time, upon suitable request. 
Cowell, Now obsolete. 8 Bla. Comm. 183, n. 


CAUSA MORTIS. 
proaching death. 


CAUSA MORTIS DONATIO. 
Mortis Causa. 


In contemplation of ap- 
See Donatio 


CAUSA PATET. The reason is open, obvi- 
ous, plain, clear, or manifest. A common ex- 
pression in old writers. Perk. c. 1, §§ 11, 14, 
97. 


CAUSA PROXIMA. The immediate, nearest, 
or latest cause. The efficient cause; the one 
that necessarily sets the other causes in op- 
eration. Insurance Co. v. Boon, 95 U. S. 117, 
130, 24 L. Ed. 395. 


Causa proxima, non remota, spectatur. The 
immediate (or direct), not the remote, cause, 
is looked at, or considered. 12 Hast, 648; 3 
Kent, Comm. 302; Story, Bailm, § 515; Bac. 
Max. reg. 1; Broom, Max. 216; 2 Hast 348; 
Memphis & C. R. Co. v. Reeves, 10 Wall. 191, 
19 L. Ed. 909: L. R. 1 C. P. 320; 4 Am. L. 
Rey. 201. Far a distinction, however, be- 
tween immediate and proximate cause, see 
“Cause.” 


CAUSA REI. In the civil law. Things ac- 
cessory or appurtenant. The accessions, ap- 
purtenances, or fruits of a thing; compre- 
hending all that the claimant of a principal 
thing can demand from a defendant in addi- 


CAUSA REMOTA 


tion thereto, and especially what he would 
have had, if the thing had not been withheld 
from him. Inst. 4, 17,83; Mackeld. Rom. Law, 
§ 166. 


CAUSA REMOTA. A remote or mediate 
cause; a cause operating indirectly by the in- 
tervention of other causes. 


CAUSA SCIENTIZE PATET. The reason of 
the knowledge is evident. A technical phrase 
in Scotch practice, used in depositions of 
witnesses. 


CAUSA SINE QUA NON. A necessary or in- 
evitable cause; a cause without which the 
effect in question could not have happened. 
Hayes v. Railroad Co., 111 U. S. 228, 4 S. Ct. 
369, 28 L. Ed. 410. A cause without which the 
thing cannot be. With reference to negli- 
gence, it is the cause without which the in- 
jury would not have occurred. Fisher v. 
Butte Electric Ry. Co., 72 Mont. 594, 235 P. 
330, 332. 


CAUSA TURPIS. A base (immoral or illegal) 
cause or consideration. 


Causa vaga et incerta non est causa rationabilis. 
5 Coke, 57. A vague and uncertain cause is 
not a reasonable cause. 


Causæ dotis, vitæ, libertatis, fisci sunt inter 
favorabilia in fege. Causes of dower, life, 
liberty, revenue, are among the things favor- 
ed in law. Co. Litt. 341. 


CAUSAM NOBIS SIGNIFICES QUARE. A 
writ addressed to a mayor of a town, etc., 
who was ‘by the king’s writ commanded to 
give seisin of lands to the king’s grantee, on 
his delaying to do it, requiring him to show 
cause why he so delayed the performance of 
his duty. Blount; Cowell. 


CAUSARE. In the civil and old English law. 
To be engaged in a suit; to litigate; to con- 
duct a cause. 


CAUSATOR. A litigant; one who takes the 
part of the plaintiff or defendant in a suit. 

In old European law. One who manages or 
litigates another’s cause. Spelman. 


CAUSE, v. To effect a thing as an agent; 
to bring it about. Huffman v, U. 8. (C. ©. A.) 
259 F. 35, 88; Shea v. U. S. (C. ©. A.) 251 F. 
440, 447. 


CAUSE, n. (Lat. causa.) That which pro- 
duces an effect; whatever moves, impels, or 
leads. The origin or foundation of a thing, 
as of a suit or action; a ground of action. 
Corning v. McCullough, 1 N. Y. 47, 49 Am. 
Dec. 287; State v. Dougherty, 4 Or. 203. 


“Cause” and “consequence”? are correlative terms, 
one implying the other. Kelsey v. Rebuzzini, 8T 
Conn. 556, 89 A. 170, 171, 52 L. R. A. (N. 8.) 103. 


A ground for one’s acts or omissions; A 
reason. ` Thus, when used with reference to 
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the removal of an officer or employee, “cause” 
means a just, not arbitrary, cause; one re- 
lating to a material matter, or affecting the 
public interest. Brokaw v. Burk, 89 N. J. 
Law, 132, 98 A. 11,12; Moulton v. Scully, 111 
Me. 428, 89 A. $44, 947; Clark v. Wild Rose 
Special School Dist. No, 90, 47 N. D. 297, 182 
N. W. 307, 308; Farish v. Young, 18 Ariz. 
298, 158 P. 845, 847; State ex rel, Eckles v. 
Kansas City (Mo. App.) 257 8. W. 197, 200. 


In Civil and Scotch Law 
The consideration of a contract, that is, 
the inducement to it, or motive of the con- 
tracting party for entering into it. Dig. 2, 14. 
7; Toullier, liv. 3, tit. 3, c. 2, § 4; 1 Abb. 28; 
Bell, Dict. 


The civilians use the term “cause,” in relation 
to obligations, in the same sense as the word “‘con- 
sideration” ig used in the jurisprudence of England 
and the United States. It means the motive, the 
inducement to the agreement,—id quod inducet ad 
contrahendum. Mouton v. Noble, 1 La, Ann. 192. 
But see Ames, 3 Sel. Essays in Anglo-Amer. Leg. 
Hist. 279; Poll. Contr. 74. 


Used also in the civil law in the sénse of 
res (a thing). Non porcellum, non agnellum . 
nec alia cause (not a hog, not a lamb, nor 
other thing), Du Cange. 


In Pleading © 


Reason; motive; matter of excuse or jus- 
tification. See 8 Co. 67; 11 East 451; 1 Chit. 
Pl. 585. 

In Practice 


A suit, litigation, or action. Any question, 
civil or criminal, contested before a court of 
justice. 


Cause imports a judicial proceeding entire, and 
is nearly synonymous with lis in Latin, or suit in 
English. Although allied to the word ‘‘cage,” that 
word not infrequently has a more limited signifi- 
cation, importing a collection of facts, with the con- 
clusion of law thereon. See Shirts v. Irons, 47 Ind. 
445; Blyew v. U. S., 13 Wall. 581, 20 L. Ed. 638; 
Erwin v. U. S., 37 Fed. 47, 2 L R. A. 229. But 
“cause” and “case’ are often used as synonymous. 
Zilz v. Wilcox, 190 Mich. 486, 157 N. W. 77, 80; Ex 
parte Chesser, 93 Fla. 590, 112 So. 87, 90; Schmalz v. 
Arnwine, 118 Or. 200, 246 P. 718, 719; Patterson v. Peo- 
ple, 23 Colo. App. 479, 130 P. 618, 6206; U. S. v. Rocke- 
feller (D. C.) 221 F. 462, 466. 

A distinction is sometimes taken between “eause” 
and “action.” Burrill observes that a cause is not, 
like an action or suit, said to be commenced, nor 
is an action, like a cause, said to be tried. But, 
if there is any substantial difference’ between these 
terms, it must lie in the fact that “action” refers 
more peculiarly to the legal procedure of a contro- 
versy; “cause” to its merits or the state of facte 
involved. Thus, we cannot say “the cause should 
have been replevin.” Nor would it be correct to 
say "the plaintiff pleaded his own action.” 


As to “Probable Cause” and “Proximate 
Cause,” see those titles. As to challenge “for 
cause,” see “Challenge.” 


CAUSE-BOOKS. Books kept in the central 
office of the English supreme court, in which 
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are entered all writs of summons issued in the 
office. Rules of Court, v 8. 


CAUSE LIST. In English practice. A print- 
ed roll of actions, to be tried in the order of 
their entry, with the names of the solicitors 
for each litigant. Similar to the calendar of 
causes, or docket, used in American courts. 


CAUSE OF ACTION.. Matter for which an 
action may be brought. The ground on which 
an action may be sustained. A fact, or a state 
of facts, to which the law, or principle of law, 
sought to be enforced against a person or 
thing, applies. Gulf, C. & S. F. Ry. Co. v. 
Cities Service Co. (D. C.) 270 F. 994, 995; 
Savage v. H. C. Burks & Co. (Tex. Civ. App.) 
270 S. W. 244, 245. An averment of facts 
sufficient to justify a court in rendering a 
judgment. Vickers v. Vickers, 45 Nev. 274, 
202 P. 31, 32. 


Under the code system of pleading, there is but 
one primary right, one primary duty, and one de- 
lict, and these three combined constitute one “cause 
of action.” Williams vy. Nelson, 45 Utah, 255, 145 
P. 39, 41; Westover v. Hoover, 94 Neb. 596, 143 N. 
W. 946, 948, 48 L. 'R. A. (N. S.) 984; Hoag v. Washing- 
ton-Oregon Corporation, 75 Or. 588, 147 P. 756, 759; 
Hurt v. Haering, 190 Cal, 198, 211 P. 228, 229; Mec- 
Laughlin v. Marlatt, 296 Mo. 656, 246 S. W. 548, 552. 


Sometimes used synonymously with right 
of action or right of recovery. Graham v. 
Scripture, 26 How. Praec. (N. Y.) 501; Davis 

- v. Clark (Tex. Civ. App.) 271 S. W. 190, 192. 
In this usage, “cause of action” is said to be 
the right to bring suit; Spring v. Webb (D. 
C.) 227 F. 481, 484; Viers v. Webb, 76 Mont. 
38, 245 P. 257, 259; or, more accurately per- 
haps, the right to prosecute an action with 
effect; Travelers’ Ins. Co. v. Louis Padula 
Co., 224 N. Y. 397, 121 N. E. 348, 350; the 
right to relief in court; Mulligan v. Bond & 
Mortgage Guarantee Co., 184 N. Y. S. 429, 431, 
193 App. Div. 741; the legal liability arising 
out of the facts on which plaintiff relies; 
White v. Nemours Trading Corporation (D. 
C.) 290 F. 250, 252. 


A distinction may be taken, however, between 
“cause of action” and “right of action:” The cause 
of action is based on the substantive law of legal 
liability, whereas the right of action pertains to the 
remedy and relief through judicial procedure. El- 
liott v. Chicago, M. & St, P. Ry. Co., 35 S. D. 57, 150 
N. W. 777, 779. The cause of action is distinct from 
the “remedy,” which is simply the means by which 
the cause of action is satisfied. Dennison v. Payne 
(C. C. A.) 293 F. 333, 344; Tonn v. Inner Shoe Tire 
Co. (Tex. Civ. App.) 260 S. W. 1078, 1080. And the 
cause of action may exist, though the remedy does 
not. Chandler v. Horne, 23 Ohio App. 1, 154 N. E. 
748, 750; Talbott v. Hill, 261 F. 244, 49 App, D. Q. 
96. 

Cause of action is not synonymous with chose in 
action; the latter includes. debts, etc., and even 
stocks. Bank of Commerce v. Rutland & W. R. Co., 
10 How. Prac. (N. Y.) 1. But under a Montana stat- 
ute, if the relief sought is the recovery of money or 
other personal property, the cause of action is des- 
ignated a “thing in action.” State v. District Court 


CAUTIO PIGNORATITIA : 


of Tenth Judicial Dist, in and for Fergus County, 
74 Mont. 355, 240 P. 667, 669. 


Cause of action may sometimes mean a per- 
son having a right of action. Thus, where a 
legacy is left to a married woman, and she 
and her husband bring an action to recover 
it, she is called in the old books the “merito- 
rious cause of action.” 1 H. BI. 108. 


CAUSES CELEBRES. Celebrated cases. A 
work containing reports of the decisions of 
interest and importance in French courts in 
the seventeenth and eighteenth centuries. 

Secondarily a single trial or decision is 
often called a “cause célèbre,” when it is re- 
markable on account of the parties involved 
or the unusual, interesting, or sensational 
character of the facts. 


CAUSEWAY. A raised roadbed through low 
lands; it differs from a levee. Board of 
Sup’rs of Quitman County v. Carrier Lumber 
& Mfg. Co., 103 Miss. 324, 60 So. 326, 327. 
See, also, Coleman-Fulton Pasture Co. v. 
Aransas Couuty (Tex. Civ. App.) 180 S. W. 
312, 318. 


CAUSIDICUS. In the civil law. A speaker 
or pleader; one who argued a cause ore tenus. 
See “Advocate.” 


CAUTELA. Lat. Care; caution; vigi- . 
lance; prevision. . 
CAUTI JURATORIA. See “Caution Jura- 
tory.” 

CAUTIO. 


In the Civil and French Law 


Security given for the performance of any 
thing; bail; a bond or undertaking by way 
of surety. Also the person who becomes a 
surety. 

In Scotch Law 


A pledge, bond, or other security for the 
performance of an obligation, or completion 
of the satisfaction to be obtained by a judi- 
cial process. Bell, Dict.; 6 Mod. 162. 


CAUTIO FIDEJUSSORIA. Security by 
means of bonds or pledges entered into by 
third parties. Du Cange. 


CAUTIO MUCIANA. Security given by an 
heir or legatee, in order to obtain immediate 
possession of the inheritance or legacy, bind- 
ing him and his surety for his observauce of 
a condition annexed to the bequest, where 
the act which is the object of the condition is 
one which he must avoid committing during 
his whole life, e. g., that he will never marry, 
never leave the country, never engage in a 
particular trade, ete. See Mackeld. Rom. 
Law, § 705. ` 


CAUTION PIGNORATITIA. Security given by 
pledge, or deposit, as plate, money, or other 
goods. 


CAUTIO PRO EXPENSIS 


CAUTIO PRO EXPENSIS. 
costs, charges, or expenses. 


CAUTIO USUFRUCTUARIA. Security, 
which tenants for life give, to preserve the 
property rented free from waste and injury. 
Ersk. Inst. 2, 9, 59. 


CAUTION. In Scotch law, and in admiralty 
law. Surety; security; bail; an undertak- 
ing by way of surety. 6 Mod. 162. See Cau- 
tio. See also Prudence; Cautious. 


Security for 


CAUTION JURATORY. In Scotch law. Se- 
curity given by oath. That which a suspender 
swears ig the best he can afford in order to 
, obtain a suspension. Ersk. Pract. 4, 3, 6. 


CAUTIONARY. In Scotch law. An instru- 
ment in which a person binds himself as sure- 
ty for another. 


CAUTIONARY JUDGMENT. Where an ac- 
tion in tort was pending and the plaintiff 
feared the defendant would dispose of his 
real property before judgment, a cautionary 
judgment was entered with a lien on the 
property; Seisner v. Blake, 13 Pa. Co. Ct. R. 
338; so in an action on a note against a 
religious association, where it was alleged 
that the defendant was endeavoring to sell 
its real estate before judgment on the note; 
Witmer & Dundore v. Port Treverton Church, 
17 Pa. Co. Ct. R. 38. 


CAUTIONE ADMITTENDA. In English ec- 
clesiastical law. A writ that lies against a 
bishop who holds an excommunicated person 
in prison for contempt, notwithstanding he 
offers sufficient caution or security to obey the 
orders and coinmandment of the church for 
the future. Reg. Orig. 66; Cowell. 


CAUTIONER. In Scotch law. A surety; a 
bondsman, One who binds himself in a bond 
with the principal for greater security. He 
is still a cautioner whether the bond be to 
pay a debt, or whether he undertake to pro- 
duce the person of the party for whom he is 
bound, Bell. 


CAUTIONNEMENT. In French law. The 
same as becoming surety in English law. 


CAUTIONRY. 


CAUTIOUS. Careful; prudent. Horton v. 
New York Cent. R. Co., 205 App. Div. 763, 
200 N. Y. S. 365, 366. 


In Scotch law. Suretyship. 


The terms “cautious” and “prudent” may be used 
interchangeably in defining negligence. Malcolm v. 
Mooresville Cotton Mills, 191 N. C. 727, 133 S. E. 7, 9. 
But “cautious” differs from “prudent” in suggest- 
ing the idea of timidity, with its secondary mean- 
ing as overprudent; fearful. People v. Anderson, 
58 Cal. App. 267, 208 P. 324, 825. See Prudence. 


CAVEAT. Lat. Let him beware. A formal 
notice or warning given by a party interested 
to'a court, judge, or ministerial officer against 
the performance of certain acts within his 
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power and jurisdiction. This process may be 
used in the proper courts to prevent (tempo- 
rarily or provisionally) the proving of a will 
or the grant of administration, or to arrest 
the enrollment of a decree in chancery when 
the party intends to take an appeal, to pre- 
vent the grant of letters patent, etc. It is 
also used, in the American practice, as a kind 
of equitable process, to stay the granting of 
a patent for lands. Wilson v. Gaston, 92 Pa. 
207; Slocum v. Grandin, 38 N. J. Eq. 485; 
Ex parte Crafts, 28 S. ©. 281, 5 S. E. 718; 
In re Miller’s Estate, 166 Pa. 97, 31 A. 58; In 
re McCahan’s Estate, 221 Pa. 188, 70 A. 711; 
Barton v. Swainson, 130 Md. 630, 101 A. 607, 
608; Burchett v. Roop, 216 Ky. 774, 288 S. 
W. 685, 686. See, also, 1 Burn, Eccl. Law 19, 
268; Nelson, Abr.; Dane, Abr.; Ayliffe, 
Parerg.; 3 Bla. Comm. 246; 2 Chit. Pr. 502, 
note 6; 3 Redf. Wills 119; Poph. 138; 1 Sid. 
371; In re Road, 8 N. J. Law, 139. 


In Patent Law 


A caveat is a formal written notice given 
to the officers of the patent-office, requiring 
them to refuse letters patent on a particular 
invention or device to any other person, un- 
til the party filing the caveat (called the 
“caveator”) shall have an opportunity to es- 
tablish his claim to priority of invention. The 
practice was abolished by act of June 25, 
1910, c. 414, § 1, 36 Stat. 843. 


CAVEAT ACTOR. 
beware. 


CAVEAT EMPTOR. Let the buyer beware 
(or take care). 110 U. S. 116, 3 S. Ct. 537, 28 
L. Ed. 86. This maxim summarizes the rule 
that the purchaser of an article must ex- 
amine, judge, and test it for himsclf, being 
bound to discover any obvious defects or im- 
perfections. Miller v. Tiffany, 1 Wall. 309, 
17 L. Ed. 540; Barnard-v. Kellogg, 10 Wall. 
388, 19 L. Ed. 987; Slaughter v. Gerson, 13 
Wall. 883, 20 L. Ed. 627; Hargous v. Stone, 5 
N. Y. 82; Wissler v. Craig, 80 Va. 32; Wright 
v. Hart, 18 Wend. (N. Y.) 453; Humphrey v. 
Baker, 71 Okl. 272, 176 P. 896; Pridgen v. 
Long, 177 N. C. 189, 98 S. I. 451; Cudahy 
Packing Co. v. Narzisenfeld (C. C, A.) 3 F.(2d) 
567, 570. 


Let the doer, or actor, . 


Caveat emptor, qui ignorare non debuit quod 
jus alienum emit. Hob. 99. Let a purchaser 
beware, who ought not to be ignorant that he 
is purchasing the rights of another. Let a 
buyer beware; for he ought not to be ignor- 
ant of what they are when he buys the rights 
of another. Broom, Max. 768; Co. Litt. 132 
a; 3 Taunt. 439; Sugd. V. & P, 328; 1 Story, 
Eq. Jur. ch. 6. 


CAVEAT VENDITOR. 


In Roman Law 


A maxim, or rule, casting the responsibility 
for defects or deficiencies upon the seller of 
goods, and expressing the exact opposite of 
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the common law rule of caveat emptor. See 
Wright v. Hart, 18 Wend. (N. Y.) 449; Lofft 
328; Weeks v. Ellis, 2 Barb. (N. Y.) 323; 
Hargous v. Stone, 5 N. Y. 73. 


In English and American Jurisprudence 


Caveat venditor is sometimes used as ex- 
pressing, in a rough way, the rule which gov- 
erns all those cases of sales to which caveat 
emptor does not apply. 


CAVEAT VIATOR. Let the wayfarer be- 
ware. Broom, Max. 387, n.; 10 Exch. 774. 
This phrase hag been used as a concise ex- 
pression of the duty of a traveler on the high- 
way to use due care to detect and avoid de- 
fects in the way. Cornwell v. Com’rs, 10 
axeh, 771, 774. 


CAVEATOR. One who files a caveat. 


Cavendum est a fragmentis. 
ments.. Bac. Aph. 26. 


CAVERE. Lat. In the civil and common 
law. To take care; to exercise caution; to 
take care or provide for; to provide by law; 
to provide against; to forbid by law; to give 
security; to give caution or security on ar- 
rest, 


Beware of frag- 


CAVERS. Persons stealing ore from mines 
in Derbyshire, punishable in the berghmote 
or miners’ court; also officers belonging to 
the same mines. Wharton. 


CAYA. In old English law. <A quay, kay, 
key, or wharf. Cowell. 


CAYAGIUM. In old English law. Cayage or 
kayage; a toll or duty anciently paid the king 
for landing goods at a quay or wharf. The 
barons of the Cinque Ports were free from 
this duty. Cowell. 


CEAP. A bargain; anything for sale; a 
chattel; also cattle, as being the usual medi- 
um of barter. Sometimes used instead of 
ceapgild, (qg. v.) 


CEAPGILD.. Payment or forfeiture of an an- 
imal. An ancient species of forfeiture. 
Cowell. 


CEASE. ‘To stop; to become. extinct; to 
pass away. MacDonald v. Ætna Indemnity 
Co., 96 A. 926, 927, 90 Conn. 226. Denoting a 
cessation of activity. Huasteca Petroleum 
Co. v. Cia de Navegacao Lloyd Brasileiro (D. 
C.) 297 F. 318, 321; In re Simpson, 62 Cal. 
App. 549, 217 P. 789, 790. But see City of 
Macon v. Bunch, 156 Ga. 27, 118 S. E. 769, 
holding that a city detective, by being kept 
in jail for 31 days to answer an indictment, 
did not cease to perform the duties of his 
office so as to cause a vacancy therein. 


CEASE TO DO BUSINESS. A going con- 
cern ceases to do business when it sells all its 
property, plant, assets of all kinds, includ- 
ing cash, and the buyer takes possession. Van 


CEMETERY 


Oss v. Premier Petroleum . Co., 113 Me. 180, 
93 A. 72, T7. 


CEDE. To yield up; to assign; to grant. 
Generally used to designate the transfer of 
territory from one government to another. 
Goetz v. United States (C. C.) 103 Fed. 72; 
Baltimore v. Turnpike Road, 80 Md. 535, 31 
Atl, 420; Somers v. Pierson, 16 N. J. Law, 
181. ; 


CEDENT. In Scotch law. Anassignor. One 
who transfers a chose in action. Kames, Eq. 
43. 


CEDO. I grant. The word ordinarily used 
in Mexican conveyances to pass title to lands. 
Mulford v. Le Franc, 26 Cal. 88, 108. 


CEDULA. 
In Old English Law 


A schedule, 
in Spanish Law 


An act under private signature, by which 
a debtor admits the amount of the debt, and 
binds himself to discharge the same on a 
specified day or on demand, 

Also the notice or citation affixed to the 
door of a fugitive criminal requiring him to 
appear before the court where the accusation 
is pending. 


CEDULE. In French law. The technical 
name of an act under private signature. 
Campbell v. Nicholson, 3 La, Ann. 458. 


CELATION. In medical jurisprudence. Con- 
cealment of pregnancy or delivery. 


CELDRA. In old English law, a chaldron. 
In old Scotch law, a measure of grain, other- 
wise called a “chalder.” See 1 Kames, Eq. 
215. 


CELEBRATION OF MARRIAGE. The for- 
mal act by which a man and woman take each 
other for husband and wife, according to law; 
the solemnization of a marriage. The term 
is usually applied to a marriage ceremony 
attended with ecclesiastical functions. See 
Pearson v. Howey, 11 N. J. Law, 19. 


CELIBACY. The condition or state of life 
of an unmarried person. 


CELLERARIUS. A butler in a monastery; 
sometimes in universities called ‘“manciple” 
or “caterer.” 


CEMETERY. A graveyard; burial ground. 
Peterson v. Stolz (Tex. Civ. App.) 269 S. W. 
118, 117; Village of Villa Park v. Wander- 
er’s Rest Cemetery Co., 316 Ill. 226, 147 N. E. 
104, 105. A place set apart, either by munici- 
pal authority or private enterprise, for the 
interment of the dead, the term including 
not only lots for depositing the bodies of the 
dead, but also avenues, walks, and grounds 
for shrubbery and ornamental purposes. Ex 
parte Adlof, 86 Tex. Cr. R. 18, 215 S. W. 222, 


CEMETERY 


223. A place of burial, differing from a 
churchyard by its locality and incidents,— 
by its locality, as it is separate and apart 
from any sacred building used for the per- 
formance of divine service; by its incidents 
that, inasmuch as no yault or burying-place 
in an ordinary churchyard can be purchased 
for a perpetuity, in a cemetery a permanent 
burial place can be obtained. Wharton. See 
Winters v. State, 9 Ind, 174; Cemetery Ass’n 
v. Board of Assessors, 37 La. Ann. 35; Jen- 
kins v. Andover, 103 Mass. 104; Cemetery 
Ass’n v. New Haven, 43 Conn. 248, 21 Am. Rep. 
643. 

Six or more human bodies being buried at 
one place constitutes the place a cemetery. 
Pol. Code Cal. § 3106. 


CEMETERY WORK. Platting, grading, 
planting, beautifying, and maintaining a tract 
of land in such manner as to render it a prop- 
er place for sepulture of the dead, and to 
preserve it as such, under the Workmen’s 
Compensation Act. Rosedale Cemetery Ass’n 
v. Industrial Accident Commission of Cali- 
fornia, 37 Cal. App. 706, 174 P. 351, 352. 


‘CENDULAE. Small pieces of wood laid in the 
form of tiles to cover the roof of a house; 
shingles, Cowell. 


CENEGILD. In Saxon law. An expiatory 
mulct or fine paid to the relations of a mur- 
dered person by the murderer or his relations, 
Spelman. 


CENELLA. In old records. Acorns. 


CENNINGA. A notice given by a buyer to a 
seller that the things which had been sold 
were claimed by another, in order that he 
might appear and justify the sale. Blount; 
Whishaw. But the exact significance of this 
term is somewhat doubtful. Spelman, Gloss. 


CENS. In French Canadian law. An an- 
nual tribute or due reserved to a seignior. or 
lord, and imposed merely in recognition of his 
superiority. Guyot, Inst. c. 9. The cens va- 
ries in amount and in mode of payment. 2 
Low. C. 40, See Censive; Censitaire. 


CENSARIA. In old English law. <A farm, 
or house and land let at a standing rent. 
Cowell. 


CENSARII. In old English law. Farmers, 
or such persons as were liable to pay a census, 
(tax.) Blount; Cowell. 


CENSERE. In the Roman law. 
to decree, Dig. 50, 16, 111. 


CENSITAIRE. In Canadian law. 
by cens, (q. v.) 


To ordain; 


A tenant 


CENSIVE. In Canadian law. Tenure by 
cens, (q: v.) 
CENSO. In Spanish dnd Mexican law. An 


annuity, A ground rent, The right which a 
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person acquires to receive a certain annual 
pension, for the delivery which he makes to 
another of a determined sum of money or of 
an immovable thing. Civ. Code Mex. art. 
8206. See Schm. Civil Law, 149, 309; White, 
New Recop. bk. 2, ¢. 7, § 4. 


CENSO AL QUITAR. A redeemable annuity ; 
otherwise called “censo redimible.” Trevino 
v. Fernandez, 13 Tex. 630. 


CENSO CONSIGNATIVO. A censo (q. v.) is 
called “consignativo” when he who receives 
the money assigns for the payment of the 
pension (annuity) the estate the fee in which 
he reserves. Civ. Code Mex. art. 3207. 


CENSO ENFITEUTICO. In Spanish and 
Mexican law. An emphyteutic annuity. That 
species of censo (annuity) which exists where 
there is a right to require of another a certain 
canon or pension annually, on account of hav- 
ing transferred to that person forever certain 
real estate, but reserving the fee in the land. 
The owner who thus transfers the land is call- 
ed the “censualisto,” and the person who pays 
the annuity is called the “censatario.” Hall, 
Mex. Law, § 756; Hart v. Burnett, 15 Cal. 
557. 


CENSO RESERVATIO. In Spanish and 
Mexican law. The right to receive from an- 
other an annual pension by virtue of having 
transferred land to him by full and perfect 
title. Trevino v. Fernandez, 13 Tex. 655. 


CENSUALES. In old European law. A spe- 
cies of oblati or voluntary slaves of churches 
or monasteries; those who, to procure the 
protection of the church, bound themselves to 
pay an- annual tax or quit-rent only of their 
estates to a church or monastery. 


CENSUERE. In Roman law. They have de- 
creed. The term of art, or technical term for 
the judgment, resolution, or decree of the sen- 
ate. Tayl. Civil Law, 566. 


CENSUMETHIDUS, or CENSUMORTHIDUS. 
A dead rent, like that which is called “mort- 
main.” Blount; Cowell. 


CENSURE. In ecclesiastical law. A spirit- 
ual punishment, consisting in withdrawing 
from a baptized person (whether belonging 
to the clergy or the laity) a privilege which 
the church gives him, or in wholly expelling 
him from the Christian communion. The 
principal varieties of censures are admoni- 
tion, degradation, deprivation, excommunica- 
tion, penance, sequestration, suspension. 
Phillim. Ecc. Law, 1367. 

A custom observed in certain manors in 
Devon and Cornwall, where all persons above 
the age of sixteen years are cited to swear 
fealty to the lord, and to pay 11d. per poll, 
and 1d. per annum. 


CENSUS. The official counting or enumera- 
tion of the people of a state or nation, with 
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statistics of wealth, commerce, education, etc. 


Huntington. v. Cast, 149 Ind. 255, 48 N. B.. 


1025; Republic v. Paris, 10 Hawaii, 581; Hol- 
comb v. Spikes (Tex. Civ. App.) 232 S. W. 891, 
893. It is a finding of the population and not 
an “estimate.” State ex rel. Reynolds v. Jost, 
265 Mo. 51, 175 S. W. 591, 597, Ann. Cas. 
1917D, 1102. 

In Roman Law 


A numbering or enrollment of the people, 
with a valuation of their fortunes. 


In Old European Law 


A tax, or tribute; a toll, Montesg. Esprit 
des Lois, liv. 30, c. 14. 


CENSUS REGALIS. In English law. The 
annual revenue or income of the crown. 


CENT. A coin of the United States, the least 
in value of those now minted. It is the hun- 
dredth part of a dollar. Its weight is 48 gr., 
and it is composed of ninety-five per centum 
of copper and of five per centum of tin and 
zinc in such proportions as shall be determin- 
ed by the Director of the Mint. Act of Feb. 
12, 1878, § 16. See Rev. Stat. § 3515 (31 USCA 
§ 317). 


CENTENA. A hundred. A district or divi- 
sion containing originally a hundred freemen, 
established among the Goths, Germans, 
Franks, and Lombards, for military and civil 
purposes, and answering to the Saxon “hun- 
dred.” Spelman; 1 Bl. Comm. 115. 

Also, in old records and pleadings, a hun- 
dred weight. 


CENTENARII. Petty judges, under-sheriffs 
of counties, that had rule of a hundred, (cen- 
tena,) and judged smaller matters among 
them, 1 Vent, 211. 


CENTENI. The principal inhabitants of a 
centena, or district composed of different vil- 
lages, originally in number a hundred, but 
afterwards only called by that name. 


CENTER. This term is often used, not in its 
strict sense of a geographical or mathematical 
center, but as meaning the middle or central 
point or portion of anything. Bass v. Harden, 
160 Ga, 400, 128 S. E. 397, 400; Rowland v. 
Mathews, 153 Ga. 849, 113 S. E. 442, 444; Hill 
v. Ralph, 165 Ark. 524, 265 S. W. 57, 58; Rice 
v. Douglas County, 93 Or. 551, 183 P. 768, 771; 
Darnell v. Ransdall (Mo. App.) 277 S. W. 372, 
8738; Kerr v. Fee, 179 Iowa, 1097, 161 N. W. 
545, 546. But the center of a section of land 
is the intersection of a straight line from the 
north quarter corner to the south quarter cor- 
ner with a straight line from the east quarter 
corner to the west quarter corner. Lunz v. 
Sandmeier’s Hstate, 172 Minn. 338, 215 N. W. 
426. Similarly, the center of a street inter- 
section refers to the point where the center 
lines of the two streets cross. Thrush v. 
Lingo Lumber Co, (Tex. Civ. App.) 262 S. W. 
551, 552. 


CENTURY 
CENTESIMA... In: Roman law. The bun- 
dredth part. 

Usurie centesime, Twelve per cent. per 
annum ; that is, a hundredth part of the prin- 
cipal was due each month,—the month being 
the unit of time from which the Romans 
reckoned interest., 2 Bl. Comm. 462, note. 


CENTIME. The name of a denomination of 
French money, being the one-hundredth part 
of a franc. 


CENTRAL CRIMINAL COURT. Since 1834, 
an English court, having jurisdiction for the 
trial of crimes and misdemeanors committed 
in London and certain adjoining parts of 
Kent, Essex, and Sussex, and of such other 
criminal cases as may be sent to it out of the 
king’s bench, though arising beyond its prop- 
er jurisdiction. It was constituted by the 
acts 4 & 5 Wm. IV. c. 36, and 19 & 20 Viet. 
c. 16, and superseded the “Old Bailey.” 


CENTRAL OFFICE. The central office of the 
supreme court of judicature in England is the 
office established in pursuance of the recom- 
mendation of the legal departments commis» 
sion in order to consolidate the offices of the 
masters and associates of the common-law 
divisions, the crown office of the king’s bench 
division, the record and writ clerk’s report, 
and enrollment offices of the chancery divi- 
sion, and a few others. The central office is 
divided into the following departments, and 
the business and staff of the office are dis- 
tributed accordingly: (1) Writ, appearance, 
and judgment; (2) summons and order, for 
the common-law divisions only; (3) filing and 
record, including the old chancery report of- 
fice; (4) taxing, for the common-law divisions 
only; (5) enrollment; (6) judgments, for the 
registry of judgments, executions, ete.; (7) 
bills of sale; (8) married women’s acknowl- 
edgments; (9) King’s remembrancer; (10) 
crown office; and (11) associates. Sweet, 


CENTRALIZATION. This word is used to 
express the system of government prevailing 
in a country where the management of local 
matters is in the hands of functionaries ap- 
pointed by the ministers of state, paid by the 
state, and in constant communication and un- 
der the constant control and inspiration of the 
ministers of state, and where the funds of the 
state are largely applied to local purposes. 
Wharton. 


CENTUMVIRI. In Roman law. The name 
of an important court consisting of a body of 
one hundred and five judges. It was made up 
by choosing three representatives from each 
of the thirty-five Roman tribes. The judges 
sat as one body for the trial of certain im- 
portant or difficult questions, (called, “cause 
eentumvirales,”) but ordinarily they were 
separated into four distinct tribunals. 3 Bla. 
Comm, 515. 


CENTURY. One hundred. A body of one 
hundred men. The Romans were divided in- 


CENTURY 


to centuries as the English were divided into 
hundreds. 
Also a cycle of one hundred years. 


CEORL. In Anglo Saxon law.. The freemen 
were divided into two classes,—thanes and 
ceorls. The thanes were the proprietors of 
the soil, which was entirely at their disposal. 
The ceorls were men personally free, but pos- 
sessing no landed property. Guizot, Rep. 
Govt. 

A tenant at will of free condition, who held 
land of the thane on condition of paying rent 
or services. Cowell. 

A freeman of inferior rank occupied in hus- 
bandry. Spelman. 


Under the Norman rule, this term, ag did others 
which denoted workmen, especially those which ap- 
plied to the conquered race, became a term of re- 
proach, as is indicated by the popular signification 
ef churl. Cowell; 1 Poll. & Maitl. 8; 2 id, 458. 


CEPI. Lat. I have taken. This word was of 
frequent use in the returns of sheriffs when 
they were made in Latin, and particularly in 
the return to a writ of capias. 


The full return (in Latin) to a writ of capias was 
commonly made in one of the following forms: 
Cept corpus, I have taken the body, i. e., arrested 
the body of the defendant; Uepi corpus et bail, I 
haye taken the body and released the defendant on 
a bail-bond; Cepi corpus et committitur, I have 
taken the body and he has been committed (to 
prison); Cept corpus et est im custodia, I have 
taken the defendant and he is in custody; Cept 
corpus et est languidus, I have taken the defendant 
and he is sick, i. e, so sick that he cannot safely 
be removed from the place where the arrest was 
made; Cepi corpus et paratum habeo, I have tak- 
en the body and have it (him) ready, i. e., in cus- 
tedy and ready to be produced when ordered. 


CEPIT. 
In Civil Practice 


He took. This was the characteristic word 
employed in (Latin) writs of trespass for 
goods taken, and in declarations in trespass 
and replevin. 

Replevin in the cepit is a form of replevin 
which is brought for carrying away goods 
merely. Wells, Repl. § 53; Cummings v. 
Yorce, 3 Hill (N. Y.) 282; Davis v. Calvert, 17 
‘Ark, 85; Ford v, Ford, 3 Wis. 399. 


In Criminal Practice 


This was a technical word necessary in an 
indictment for larceny. The charge must be 
that the defendant took the thing stolen with 
a felonious design. Bac. Abr. “Indictment,” 
G, 1. 

In General 


-—Cepit et abduxit. He took and led away. 
The emphatic words in writs in trespass or 
indictments for larceny, where the thing tak- 
en was a living chattel, i. e., an animal. 


‘“—Cepit et asportavit. He took and carried 
away. Applicable in a declaration in trës- 
pass or an indictment for larceny where the 


-three days. 
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defendant has carried away goods without 
right. 4 Bl. Comm. 231. 


—Cepit in alio loco. In pleading. A plea in 
replevin, by which the defendant alleges that 
he took the thing replevied in another place 
than that mentioned in the declaration. 1 
Chit. Pl. 490; Rast. Entr. 554, 555; Morris, 
Repl. 141; Wells, Repl. § 707. 


CEPPAGIUM. In old English law. The 
stunips or roots of trees which remain in the 
ground after the trees are felled. Fleta, lib. 
2, c. 41, § 24. 


CERA, or CERE. 
a seal, 


In old English law. Wax; 


CERA IMPRESSA. Lat. An impressed seal. 
It does not necessarily refer to an impression 
on wax, but may include an impression made 
on wafers or other adhesive substances capa- 
ble of receiving an impression, or even paper. 
Pierce v. Indseth, 106 U. S. 546, 1 S. Ct. 418. 
27 L. Ed. 254. 


CERAGRUM. In old English law. A pay- 
ment to provide candles in the church. 
Blount. 


CEREVISA. In old English law. Ale or beer. 


CERT MONEY. In old English law. Head 
money or common fine. Money paid yearly by 
the residents of several manors to: the. lords 
thereof, for the certain keeping of the leet, 
(pro certo lete;) and sometimes to the hun- 
dred. Blount; 6 Coke, 78; Cowell. 


Certa debet esse intentio, et narratio, et certum 
fundamentum, et certa res que deducitur in ju- 
dicium. The design and narration ought to 
be certain, and the foundation certain, and 
the matter certain, which is brought into 
court to be tried. Co, Litt. 308¢. 


CERTA RES. In old English law. A cer- 
tain thing. Fleta, lib. 2, c. 60, §§ 24, 25. 


CERTAIN. Ascertained; precise; identified ; 
definitive; clearly known; unambiguous; or, 
in law, capable of being identified or made 
known, without liability to mistake or am- 
biguity, from data already given. Cooper v: 
Bigly, 18 Mich. 479; Loseeco v. Gregory, 108 
La. 648, 32 So. 986; Smith v. Fyler, 2 Hill 
(N. Y.) 649; White v. Wadhams, 204 Mich. 
381, 170 N. W. 60, 62. That is “certain” which 
can be made certain. Singer v. Campbell, 217 
Ky. 830, 290 5. W. 667, 668; Civ. Code La. art. 
3556. See, also, Larson v. Russell, 45 N, D. 
33, 176 N. W. 998, 1002. 


CERTAIN SERVICES. In feudal and old 
English law. Such services as were stinted 
(limited or defined) in quantity, and could not 
be exceeded on any pretense; as to pay a stat- 
ed annual rent, or to plow such a field for 
2 BL Comm, 61, 
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CERTAINTY. 
In Pleading 


` Distinctness; clearness of statement; par- 
ticularity. Such precision and explicitness in 
the statement of alleged facts that the plead- 
er’s averments and contention may be readily 
understood by the pleader on the other side, 
as well as by the court and jury. State v. 
Hayward, 83 Mo. 309; State v. Burke, 151 Mo. 
143, 52 S. W. 226; David v. David, 66 Ala. 
148, 

This word is technically used in pleading in 
two different senses, signifying either dis- 
tinctness, or particularity, as opposed to un- 
due generality. 

Certainty is said to be of three sorts: (1) 
Certainty to a common intent is such as is 
attained by using words in their ordinary 
meaning, but is not exclusive of another 
meaning which might be made out by argu- 
ment or inference. See 2 H. Bla. 530; Andr. 
Steph. P1. 384. (2) Certainty to a certain in- 
tent in general is that which allows of no mis- 
understanding if a fair and reasonable con- 
struction is put upon the language employed, 
without bringing in facts which are possible, 
but not apparent. 1 Wms. Saund. 49; Fuller 
v. Hampton, 5 Conn. 423. (8) Certainty to a 
certain intent in particular is the highest de- 
gree of technical accuracy and precision. Co. 
Litt. 303; 2 H. Bl. 530; Spencer v. South- 
wick, 9 Johns. (N. Y.) 817; State v. Parker, 
34 Ark, 158, 36 Am. Rep. 5; Lawes, Pl. 54. 


These definitions, which have been adopted from 
Coke, have been subjected to severe criticism, but 
are of some utility in drawing attention to the dif- 
ferent degrees of exactness and fulness of statement 
required in different instances. 8 East, 85; 18 East, 
112; 3 Maule & 8. 14; People v. Dunlap, 18 Johns. 
(N. Y.) 487, 


In Contracts 


The quality of being specific, accurate, and 
distinct. As to uncertainty of contract, see 
Davie v. Min. Co., 93 Mich. 491, 53 N. W. 
625, 24 L. R. A. 357; Van Schaick v. Van 
Buren, 70 Hun, 575, 24 N. Y. Supp. 306. 

A thing is certain when its essence, quality, 
and quantity are described, distinctly set 
forth, ete. Dig. 12,1, 6. It is uncertain when 
the description is not that of an individual ob- 
ject, but designates only the kind. Civ. Code 
La. art. 3556, par. 7; 5 Coke, 121. 


CERTIFICANDO DE RECOGNITIONE 
STAPULA. In English law. A writ com- 
manding the mayor of the staple to certify 
to the lord chancellor a statute-staple taken 
before him where the party himself detains 
it, and refuses to bring in the same. There 
is a like writ to certify a statute-merchant, 
and in divers other cases. Reg. Orig. 148, 
151, 152. 


CERTIFICATE. A written assurance, or of- 
ficial representation, that some act has or 
has not been done, or some event occurred, 
or some legal formality been eomplied with. 


- OBRTIFICATE OF DEPOSIT 


Particularly, such written assurance made or 
issuing from some court, and designed as a 
notice of things done therein, or as a warrant 
or authority, to some other court, judge, or 
officer. People v. Foster, 27 Misc. Rep. 576, 
58 N. Y. Supp. 574; U. S. v. Ambrose, 108 
U. 8S. 336, 2 Sup. Ct. 682, 27 L. Ed. 746; Ti- 
conic Bank v. Stackpole, 41 Me. 305; Dickin- 
son v. Perry, 181 P. 504, 511, 75 OKl. 25; Cin- 
cinnati, N., O. & T. P. Ry. Co. v. Fidelity & 
Deposit Co. of Maryland (C. C. A.) 296 F. 298, 
300. A declaration in writing. Ballen & 
Friedman v. Bank of Krenlin, 87 Okl. 112, 
130 P. 539, 540, 44 L. R. A. (N. S.) 621. A 
“certificate” by a public officer is a statement 
written, and signed,. but not necessarily or 
customarily sworn to, which is by law made 
evidence of the truth of the facts stated for 
all or for certain purposes. State v. Aber- 
nethy, 190 N. ©. 768, 130 8. E. 619, 620. 

A writing by which testimony is given that 
a fact has or has not taken plaee. Federal 
Union Surety Co. v. Schlosser, 66 Ind. App. 
199, 114 N. E. 875, 877; Laclede Land & Im- 
provement Co. v. Morten, 188 Mo. App. 637, 
167 S. W. 658. l 

A document in use in the English custom- 
house. No goods can be exported by certifi- 
cate, except foreign goods formerly imported, 
on which the whole or a part of the customs 
paid on importation is te be drawn -back. 
Wharton, 


CERTIFICATE FOR COSTS. In English 
practice. A certificate or memorandum 
drawn up and signed by the judge before 
whom a case was tried, setting out certain 
facts the existence of which must be thus 
proved before the party is entitled, under the 
statutes, to recover costs, 


CERTIFICATE INTO CHANCERY. In Eng- 
lish practice. This is a document containing 
the opinion of the common-law judges on a 
question of law submitted to them for their 
decision by the chancery court. 


CERTIFICATE OF ACKNOWLEDGMENT. 
The certificate of a notary public, justice of 
the peace, or other authorized officer, attached 
to a deed, mortgage, or other instrument, set- 
ting forth that the parties thereto personally 
appeared before him on such a date and ac- 
knowledged the instrument to be their free 
and voluntary act and deed. Read v. Loan 
Co., 68 Ohio St. 280, 67 N. E. 729, 62 L. R. 
A. 790, 96 Am. St. Rep. 663. 


CERTIFICATE OF ASSIZE. A writ granted 
for the re-examination or retrial of a matter 
passed by assize before justices. Fitzh, Nat. 
Brev. 181. It is now entirely obsolete. 3 Bla. 
Comm. 389. Consult, also, Comyns, Dig. As- 
size (B, 27, 28). 


CERTIFICATE OF DEPOSIT. In the prac- 
tice of bankers. _This is a writing acknowl- 
edging that the person named has deposited 


CERTIFICATE OF EVIDENCE 


in the bank a specified sum of money, and 
that the same is held subject to be drawn out 
on his own check or order, or that of some 
other person named in the instrument as 
payee. Murphy v. Pacific Bank, 130 Cal. 542, 
62 Pac. 1059; First Nat. Bank v. Greenville 
Nat. Bank, 84 Tex. 40, 19 S. W. 334; Neall v. 
U. S., 118 Fed. 706, 56 C. C. A. 31; Hotchkiss 
v. Mosher, 48 N. Y. 482; State v. Lively, 311 
Mo. 414, 279 S. W. 76, 80; Elmore County 
Bank v. Avant, 189 Ala. 418, 66 So. 509, 511; 
Maryland Finance Corporation v. People’s 
Bank of Keyser, 89 W. Va. 230, 128 S. E. 294, 
295, 


CERTIFICATE OF EVIDENCE. Practically 
synonymous with bill of exceptions. Yott v. 
Yott, 257 Ill. 419, 100 N. E. 902, 903. 


CERTIFICATE OF HOLDER OF AT- 
TACHED PROPERTY. A certificate re- 
quired by statute, in some states, to be given 
by a third person who is found in possession 
of property subject to an attachment in the 
sheriff’s hands, setting forth the amount and 
character of such property and the nature of 
the defendant’s interest in it. Code Civil 
Proc. N. Y. § 650 (Civil Practice Act, § 918). 


CERTIFICATE OF INCORPORATION. The 
instrument by which a private corporation is 
formed, under general statutes, executed by 
several persons as incorporators, and setting 
forth the name of the proposed corporation, 
the objects for which it is formed, and such 
other particulars aS may be required or au- 
thorized by law, and filed in some designated 
public office as evidence of the corporate ex- 
istence. This is properly distinguished from 
a “charter,” which is a direct legislative 
grant of corporate existence and powers to 
named individuals; but practically the cer- 
tificate of incorporation or “articles of incor- 
poration” will contain the same enumeration 
of corporate powers and description of ob- 
jects and purposes as a charter, 


CERTIFICATE OF INDEBTEDNESS. A 
form of obligation sometimes issued by public 
or private corporations having practically the 
same force and effect as a bond, though not 
usually secured on any specific property. 
Christie v. Duluth, 84 N. W. 754, 82 Minn. 
202; Armstrong v. Union Trust & Savings 
Bank (C. C. A.) 248 F. 268, 270, It may, how- 
ever, create a lien on all the property of the 
corporation issuing it, superior to the rights 
of general creditors. Jefferson Banking Co. 
v. Trustees of Martin Institute, 146 Ga. 383, 
91 S. E. 463, 466. 


CERTIFICATE OF PURCHASE. A certifi- 
cate issued by the proper public officer to the 
successful bidder at a judicial sale (such as a 
tax sale) setting forth the fact and. details of 
his purchase, and which will entitle him to 
receive a.deed upon confirmation of the sale 
by the court, or (as the case may be) if the 
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land is not redeemed within the time limited 
for that purpose. Lightcap v. Bradley, 186 
Til. 510, 58 N. E. 221; Taylor v. Weston, 77 
Cal. 534, 20 Pac. 62. 


CERTIFICATE OF REGISTRY. In maritime 
law. A certificate of the registration of a 
vessel according to the registry acts, for the 
purpose of giving her a national character, 8 
Steph. Comm. 274; 3 Kent, Comm. 139-150. 


CERTIFICATE OF SALE. The same as “cer- 
tificate of purchase,” supra, 


CERTIFICATE OF STOCK. A certificate of 
a corporation or joint-stock company that the 
person named is the owner of a designated 
number of shares of its stock; given when the 
subscription is fully paid and the “scrip- 
certificate” taken up. Gibbons v. Mahon, 136 
U. S. 549, 10 Sup. Ct. 1057, 34 L. Ed. 525; 
Merritt v. Barge Co., 79 Fed. 235, 24 C. ©. A. 
530; Edwards v. Wabash Ry. Co. (C. C. A.) 
264 F. 610, 613. A written instrument signed 
by the proper officers of the corporation, stat- 
ing or acknowledging that the person named 
therein is the owner of a designated number 
of shares of its stock. It is not the stock it- 
self, but merely written evidence of ownership 
thereof, and of the rights and liabilities re- 
sulting from such ownership. It is merely a 
paper representation of an incorporeal right, 
and stands on the footing similar to that of 
other muniments of title. Whitchead v. 
Gormley, 116 Okl. 287, 245 P. 562, 565, 47 A. 
L. R. 171; Crocker v. Crocker, 84 Cal. App. 
114, 257 P. 611, 617; Gallatin County Farm- 
ers’ Alliance v, Flannery, 59 Mont. 534, 197 P. 
996, 998; De Loach: v. Bennett, 156 Ga. 633, 
119 S. E. 592; Misenheimer v. Alexander, 
162 N. C. 226, 78 N. E. 161, 164. 


CERTIFICATE, TRIAL BY. This is a mode 
of trial now little in use; it is resorted to in 
cases where the fact in issue lies out of the 
cognizance of the court, and the judges, in or- 
der to determine the question, are obliged to 
rely upon the solemn averment or informa- 
tion of persons in such a station as affords 
them the clearest and most competent knowl- 
edge of the truth. Brown. 


CERTIFICATION. In Scotch practice. This 
is the assurance given to a party of the 
course to be followed in case he does not ap- 
pear or obey the order of the court. 


CERTIFICATION OF ASSIZE. In English 
practice. A writ anciently granted for the re- 
examining or retrial of a matter passed by 
assize before justices, now entirely super- 
seded by the remedy afforded by means of a 
new trial. See Certificate of Assize. 


CERTIFICATS DE COOTUME. In French 
law. Certificates given by a foreign lawyer, 
establishing the law of the country to which 
he belongs upon one or more fixed points. 
These certificates can be produced before the 
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French courts, and are received as evidence | 


in suits upon questions of foreign law. Arg. 
Fr. Mere, Law, 548. 


CERTIFIED CHECK. In the practice of 
bankers. This is a depositor’s check recog- 
nized and accepted by the proper officer of 
the bank as a valid appropriation of the 
amount specified to the payee named, and as 
drawn against funds of such depositor held 
by the bank. The usual method of certifica- 
tion is for the cashier or teller to write 
across the face of the check, over his signa- 
ture, a statement that it is “good when prop- 
erly indorsed” for the amount of money writ- 
ten in the body of the check. See McAdoo v. 
Farmers’ State Bank of Zenda, 106 Kan, 662, 
189 P. 155, 156; Bathgate v. Exchange Bank 
of Chula, 199 Mo. App. 588, 205 S. W. 875, 
876; Merchants’ & Planters’ Bank of Carm- 
den v. New First Nat. Bank of Columbus, 
Ohio, 116 Ark. 1, 170 S. W. 852, 854, Ann. 
Cas. 19174, 944. . 


CERTIFIED COPY. A copy of a document, 
signed and certified as a true copy by the 
officer to whose custody the original is in- 
trusted. Doremus v. Smith, 4 N. J: Law, 148; 
People v. Foster, 27 Mise. 576, 58 N. Y. Supp. 
574; Nelson y. Blakey, 54 Ind. 36. 


CERTIFIED PUBLIC ACCOUNTANT. A 
trained accountant who examines the books 
of accounts of corporations and others and 
reports upon them. 


CERTIFY. To testify in writing; to make 
known or establish as a fact. Smith v. Smith 
(Ind. App.) 110 N. E. 1018, 1014. To vouch for 
a thing in writing. State v. Abernethy, 190 
N. C. 768, 180 S. E. 619, 620; State ex inf. 
Carnahan ex rel. Webb y. Jones, 266 Mo. 191, 
181 8. W. 50, 52. To give a certificate, or to 
make a declaration about a writing. Ainsa 
y. Mercantile Trust Co. of San Francisco, 174 
Cal. 504, 163 P. 898, 901. 


CERTIORARI. Lat. (To be informed of, to 
be made cértain in regard to.) The name of 
a writ issued by a superior court directing 
an inferior court to send up to the former 
some pending proceeding, or all the record 
and proceedings in a cause before verdict, 
with its certificate to the correctness and com- 
pleteness of the record, for review or trial; 
or it may serve to bring up the record of a 
case already terminated below, if the in- 
ferior court is one not of record, or in cases 
where the procedure is not according to the 
course of the common law. State v. Sullivan 
(C. C.) 50 F. 598; Dean v. State, 63 Ala. 154; 
Railroad Co. v. Trust Co. (C. C.) 78 F. 661; 
Fowler v. Lindsey, 3 Dall. 418, 1 L. Ed. 658; 
Basnet v. Jacksonville, 18 Fla. 526; Walpole 
vy. Ink, 9 Ohio, 144; People v. Livingston 
County, 43 Barb. (N. Y.) 284; State v. City 
Council of Camden, 47 N. J. Law, 64, 54 Am. 
Rep. 117; Dancy v. Owens, 126 OKI. 37, 258 


CERVISIA 


P. 879, 881; State ex rel. Shaw State Bank y. 
Pfeffle, 220 Mo. App. 676, 298 S. W. 512, 515; 
U. S. v. Elliott (D. C.) 3 F.(2d) 496, 497; Sis- 
son v. Peloquin (R. I.) 133 A. 621; People ex 
rel. Hoesterey v. Taylor, 205 N. Y. 8S. 897, 899, 
210 App. Div. 196. It is available only for the 
review of judicial or quasi judicial. actions. 
Hawkins y. City of St. Joseph (Mo. Sup.) 281 
S. W. 420, 421; State v. Canfield, 166 Minn. 
414, 208 N. W. 181. 


Originally, and in English practice, a certiorari 
is an original writ, issuing out of the court of 
chancery or the king’s bench, and directed in the 
king’s name to the judges or officers of inferior 
courts, commanding them to certify or to return 
the records or proceedings in a cause depending be- 
fore them, for the purpose of a judicial review of 
their action. Jacob.; Ashworth v. Hatcher, 98 W. 
Va. 323, 128 S. E. 93. For other common-law defini- 
tions, see F. N. B. 554 A; id. 564 E, 557 L; Bac, 
Abr, 162, 168, citing 4 Burr. 2244; In re Dance, 2 
N. D. 184, 49 N. W. 733, 33 Am. St. Rep. 768; 2 L-R. 
(K. B.) 318; 4 Bla, Comm, 265, 321, 272. 

In Massachusetts it is defined by statute as a writ 
issued by the supreme judicial court te any in- 
ferior tribunal, commanding it to certify and re- 
turn to the supreme judicial court its records in 
a particular case, in order that any errors or irreg- 
ularities which appear in the proceedings may be 
corrected. Pub. St. Mass. 1882, p. 1288; Inhabitants 
of Town of Westport v. County Com’rs of Bristol 
County, 246 Mass, 556, 141 N. E. 591, 592; Coolidge 
v. Bruce, 249 ‘Mass, 465, 144 N. E. 397. 

In some states the writ has been abolished by 
statute so far as the common-law name is con- 
cerned, but the remedy is preserved under the new 
name of “writ of review’; People v. County Judge, 
40 Cal. 479; Sutherlin v. Roberts, 4 Or. 388; South- 
western Telegraph & Telephone Co. v. Robinson, 48 
F. 771, 1 C. C. A. 9L 

The distinction between “mandamus” and “cer- 
tiorari” ig that the former issues to compel, and 
the latter to review, official.or judicial action. West 
Jersey & S. R. Co. v, Board of Public Utility Com’rs, 
8 N. J. Law, 374, 89 A. 1017, 1019, 


CERTIORARI, BILL OF. In English chan- 
cery practice. An original bill praying relief. 
It was filed for the purpose of removing a suit 
pending in some inferior court of equity into 
the court of chancery, on account of some al- 
leged incompetency or inconvenience. 


CERTIORARI FACIAS. Cause to be certi- 
fied. The command of a writ of certiorari. 


Certum est quod certum reddi potest. That 
is certain which can be rendered certain. 9 
Coke, 47; Broom, Max. 623; Noy, Max. 481; 
Co. Litt. 45 b, 96 a, 142 a; 2 Bla. Comm. 143; 
2M. & S. 50; 3 Term 463; 3 M. & K. 353; 
President, etc., of Lechmere Bank v. Boynton, 
11 Cush. (Mass.) 380. 


CERURA. A mound, fence, or inclosure. 


CERVISARII. In Saxon law. Tenants who 
were bound to supply drink for their lord’s 
table. Cowell. 


CERVISIA. Ale, or beer. 
“cerevisia.” 


Sometimes spelled 


CERVISIARIUS 


CERVISIARIUS, In old records. An ale- 
house keeper. A beer or ale brewer. Blount; 
Cowell. 


CERVUS. Lat. A stag or deer. 


CESAREVITCH, CESAREWITCH. Original- 
ly, a title introduced in Russia in 1799 by 
Paul I (1754-1801) for his second son, the 
Grand Duke Constantine. Afterward the ti- 
tle of the czar’s eldest son, or the heir ap- 
parent to the Russian throne. 6 New Inter- 
natl, Eneye. 420. 


CESAREVNA. In Imperial Russia, the title 
of the wife of the cesarevitch, or heir appar- 
ent. 6 New Internatl, Encyc. 420. 


CESIONARIO. In Spanish law. An assignee. 
White, New Recop. b. 3, tit. 10, c. 1, § 3. 


CESS, v. In old English law. To cease, stop, 
determine, fail. 


CESS, n. An assessment or tax. In Ireland, 
it was anciently applied to an exaction of 
victuals, at a certain rate, for soldiers in gar- 
rison, 


Cessa regnare, si non vis judicare. Cease to 
reign, if you wish not to adjudicate. Hob. 
155. ` 


cessat effectus. The cause 
Broom, Max. 160; 


Cessante causa, 
ceasing, the effect ceases, 
1 Exch. 430. 


Cessante ratione legis, cessat et ipsa lex. The 
reason of the law ceasing, the law itself alsa 
ceases. Co. Litt. 70b; 2 Bl. Comm. 390, 391; 
Broom, Max. 159; 4 Co. 38; 7 id. 69; 13 
East 348; 4 Bingh. N. C. 388; Appeal of 
Cummings, 11 Pa. 273; Nice’s Appeal, 54 Pa. 
201. See Dig. 35, 1, 72, 6. 


Cessante statu primitive, cessat derivativus. 
` When the primitive or original estate deter- 
mines, the derivative estate determines also. 
8 Coke, 34; Broom, Max. 495; 4 Kent, 32. 


CESSARE. L. Lat. To cease, stop, or stay. 


CESSAVIT PER BIENNIUM. In practice. 
An obsolete writ, which could formerly have 
been sued out. when the defendant had for 
two years ceased or neglected to perform 
such service or to pay such rent aS he was 
bound to do by his tenure, and had not upon 
his lands sufficient goods or chattels to be 
distrained. Fitzh. Nat. Brev. 208. It also 
lay where,a religious house held lands on con- 
dition of performing certain spiritual services 
which it failed to do. 3 Bl Comm. 232. 
Emig v. Cunningham, 62 Md. 460. ° 


CESSE. (1) An assessment or tax; (2) a ten- 
ant of land was said to cesse when he neg- 
lected or ceased to perform the services due 
‘to the lord. Co. Litt. 373a, 380b. 
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CESSER. Neglect; a ceasing from, or omis- 
sion to do, a thing. 8 BI. Comm. 282. 

The determination of an estate. 1 Coke, 
84; 4 Kent, Comm. 33, 90, 105, 295. 


The “cesser” of a term, annuity, or the like, takes 
place when it determines or comes to an end. The 
expression is chiefly used (in England) with refer- 
ence to long terms of a thousand years or some 
similar period, created by a settlement for the pur- 
pose of securing the income, portions, etc., given 
to the objects of the settlement. When the trusts 
of a term of this kind are satisfied, it is desirable 
that the term should be put an end to, and with 
this object it was formerly usual to provide in the 
settlement itself that, as soon as the trusts of the . 
term had been satisfied, it should cease and deter- 
mine. This was called a “proviso for cesser.” 
Sweet, 

As to the cesser clause in a charter party, see 
Steamship Rutherglen Co. v. Howard Houlder & 
Partners, 203 F. 848, 122 C. C. A. 166; The Marpesia 
(C. C. A.) 292 F. 957, 973. 


CESSER, PROVISO FOR. Where terms for 
years are raised by settlement, it is usual to 
introduce a proviso that they shall cease when 
the trusts end. ‘This proviso generally ex- 
presses three events: (1) The trusts never 
arising; (2) their becoming unnecessary or in- 
capable of taking effect; (8) the performance 
of them. Sugd. Vend. (14th Ed.) 621-623. 


CESSET EXECUTIO. (Let execution stay.) 
In practice. A stay of execution; or an or- 
der for such stay; the entry of such stay on 
record, 2 Tidd, Pr. 1104. 


CESSET PROCESSUS. (Let process stay.) 
A stay of proceedings entered on the record. 
See 2 Dougl. 627; 11 Mod. 281. 


CESSIO. Lat. A cession; a giving up, or 
relinquishment; a surrender; an assignment. 


CESSIO BONORUM. In Roman law. Ces- 
sion of goods. A surrender, relinquishment. 
or assignment of all his property and effects 
made by an insolvent debtor for the benefit of 
his creditors. The effect of this voluntary ac- 
tion on the debtor’s part was to secure him 
against imprisonment or any bodily punish- 
ment, and from infamy, and to cancel his 
debts to the extent of the property ceded. It 
much resembled our voluntary bankruptcy 
or assignment for creditors. The term is com- 
monly employed in modern continental juris- 
prudence to designate a bankrupt’s assigu- 
ment of property to be distributed among his 
creditors, and is used in the same sense by 
some English and American writers, but here 
rather as a convenient than as a strictly tech- 
nical term. See 2 Bl. Comm. 473; 1 Kent, 
Comm. 247, 422; Ersk. Inst. 4, 3, 26; Dig. 
2, 4, 25; 48, 19, 1; Nov, 4.3; La. Civ. Code 
art. 2166 (Civ. Code, art. 2170); Golis vy. His 
Creditors, 2 Mart. N. S. (La.) 108; Richards v. 
His Creditors, 5 Mart. N. S. (La.) 299; Stur- 
ges v. Crowninshield,'4 Wheat, 122, 4 L. Ed. 


- 529. : 
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CESSIO IN JURE. In Roman law. A fic- 
titious suit, in which the person who was to 
acquire the thing claimed (vindicabait) the 
thing as his own, the person who was to trans- 
fer it acknowledged the justice of the elaim, 
and the magistrate pronounced it to be the 
property (addicebat) of the claimant, San- 
dars’ Just. Inst. (6th Ed.) 89, 122. 


CESSION. The act of eeding; a yielding or 
giving up; surrender; relinquishment of 
property or rights. 


“In the Civil Law 


An assignment. The act by which a party 
transfers property to another. The surrender 


or assignment of property for the benefit of | 


one’s creditors. See Cessio Bonorum, 


In Ecclesiastical Law 
A giving up or vacating a benefice, by ac- 
cepting. another without a proper dispensa- 
tion. 1 Bl. Comm. 392; Latch. 234; Cowell. 


In Publio Law 


The assignment, transfer, or yielding up of 
territory by one state or government to an- 
other. See U. S. v. Chaves, 159 U. 8. 452, 16 S. 
Ct. 57, 40 L. Ed. 215; Municipality of Ponce v. 
Church, 210 U. S. 310, 28 S. Ct. 737, 52 L. Ed. 
1068. ; 


CESSION DES BIENS. In French law. The 
surrender which a debtor makes of all his 
goods to his creditors, when he finds himself 
in insolvent circumstances. It is of two kinds, 
either voluntary or compulsory, (judiciaire,) 
corresponding very nearly to liquidation by 
arrangement and bankruptcy in English and 
American law. 


CESSION OF GOODS. The surrender of 
property; the relinquishment that a debtor 
makes of all his property to his creditors, 
when he finds himself unable to pay his debts. 
Civil Code La. art. 2170. 


CESSIONARY. In Scotch law. An assignee, 
Bell. 


CESSIONARY BANKRUPT. One who gives 
up his estate to be divided among his eredi- 
tors, 


CESSMENT. An assessment, or tax. 


CESSOR. One who ceases or neglects so long 
to perform a duty that he thereby incurs the 
danger of the law. O. N. B. 186. 


CESSURE. L. Fr. A receiver; 
Kelham, 


CEST ASCAVOIR. L. Fr. That is to say, 
or to-wit. Generally written as one word, 
cestascavoir, cestascavoire, 


a bailiff. 


C’est le crime qui fait la honte, et non pas 
réchafaud. Fr. It is the offense which causes 
the shame, and not the scaffold. 


CHACEABLE 
CESTU!, CESTUY. He. Used frequently in 
composition in law French phrases, 


CESTUI QUE TRUST. He who has a right 
to a beneficial interest in and out of an estate 
the legal title to which is vested in another. 
2 Washb. Real Prop. 168. The person. who 
possesses the equitable right to property and 
Teceives the rents, issues, and profits thereof, 
the legal estate of which is vested in a trustee. 
Bernardsville Methodist Episcopal Church v. 
Seney, 85 N. J. Eq. 271, 96 A. 388, 389; Moore 
v. Shiflett, 187 Ky. 7, 216 S. W. 614, 616. It 
has been proposed to substitute for this un- 
couth term the English word “beneficiary,” 
and the latter, though still far from univer- 
sally adopted, has come to be quite frequent- 
ly used. It is equal in precision to the an- 
tiquated and unwieldy Norman phrase, and 
far better adapted to the genius of our: lan- 
guage. . 


CESTUI QUE USE. He for whose use and 
benefit lands or tenements are held by an- 
other. The cestui que use has the right to re- 
ceive the profits and benefits of the estate, 
but the legal title and possession (as well as 
the duty of defending the same) reside in the 
other. 2 Bla. Comm. 330; 2 Washb. Real 
Prop. 95. 


CESTUI QUE VIE. He whose life is the 
measure of the duration of an estate. 1 Washb. 
Real Prop. 88 The person for whose life 
any lands, tenements, or hereditaments are 
held. . 


Cestuy que doit inheriter al pére doit inheriter 
al fils. He who would have been heir to the 
father of the deceased shall also be heir of the 
son. Fitzh. Abr. “Descent,” 2; 2 Bl. Comm. 
239, 250. 


CF. An abbreviated form of the Latin word 
confer, meaning “compare.” Directs the read- 
er’s attention to another part of the work, to 
another volume, case, etc., where contrasted, 
analogous, or explanatory views or statements 
may be found. 


CH. This abbreviation most commonly stands 
for “chapter,” or “chancellor,” but it may also 
mean “chancery,” or “chief.” 


CHACE. L. Fr. A chase or hunting ground. 


CHACEA. In old English law. A station of 
game, more extended than a park, and less 
than a forest; also the liberty of chasing or 
hunting within a certain district; also the 
way through which cattle are driven to pas- 
ture, otherwise called a “droveway.” Blount. 


Chacea est ad communem legem. A chase is 
by common law. Reg. Brev. 806. ' 
CHACEABLE. L. Fr. 
or hunted. 


That may be chased 


CHACER 


CHACER. L. Fr. To drive, compel, or 
oblige; also to chase or hunt. 


CHACURUS. I. Lat. A horse for the chase, 
or a hound, dog, or courser. 


CHAFEWAX. An officer in the English chan- 
cery whose duty was to prepare wax to seal 
the writs, commissions, and other instruments 
thence issuing. The office was abolished by 
St. 15 & 16 Vict. c. 87, § 23. 


CHAFFERS. An ancient term for goods, 
wares, and merchandise; hence the word 
chaffering, which is yet used for buying and 
selling, or beating down the price of an ar- 
ticle. The word is used in Stat. 3 Edw. III. 
ea. 4 


CHAFFERY. Trafñc; the practice of buying 
and selling. 


CHAIN. A measure used by engineers and 
surveyors, being twenty-two yards in length. 


CHAIN OF TITLE. A term applied meta- 
phorically to the series of conveyances, or 
other forms of alienation, affecting a particu- 
lar parcel of land, arranged consecutively, 
from the government or original source of 
title down to the present holder, each of the 
instruments included being called a “link.” 
‘Payne v. Markle, 89 Ill. 69; Capper v. Poul- 
sen, 321 Ill. 480, 152 N. E. 587, 588; Maturi v. 
Fay, 96 N. J. Eq. 472, 126 A. 170, 178. 


CHAIRMAN. A name given to the presiding 
officer of an assembly, public meeting, con- 
vention, deliberative or legislative body, board 
of directors, committee, etc. 


CHAIRMAN OF COMMITTEES OF THE 
WHOLE HOUSE. In English parliamentary 
practice. In the commons, this officer, always 


a member, is elected by the house on the as- 


sembling of every new parliament. When the 
house is in committee on bills introduced by 
the government, or in committee of ways and 
means, or supply, or in committee to consid- 
er preliminary resolutions, it is his duty to 
preside, 


CHALDRON, CHALDERN, or CHALDER. 
Twelve sacks of coals, each holding three 
bushels, weighing about a ton and a half. 
In Wales they reckon 12 barrels or pitchers 
a ton or chaldron, and 29 cwt. of 120 lbs. to 
the ton. Wharton. 

A measure of capacity, equal to fifty-eight 
and two-thirds cubic feet, nearly. Cowell. 


CHALLENGE. I. To object or except to; 
to prefer objections to a person, right, or in- 
strument; to formally call into question the 
capability of a person for a particular func- 
tion, or the existence of a right claimed, or 
the sufficiency or validity of an instrument. 

2. As a noun, the word signifies the objec- 
tion or exception so advanced, i 
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3. An exception taken against legal docu- 
ments, as a declaration, count, or writ. But 
this use of the word is now obsolescent. See, 
however, Adkins v. Wayne County Court, 94 
W. Ya. 460, 119 S. E. 284, 285. 

4. An exception or objection preferred 
against a person who presents himself at the 
polls as a voter, in order that his right to cast 
a ballot may be inquired into. 

5. An objection or exception to the person- 
al qualification of a judge or magistrate about 
to preside at the trial of a cause; as on ac- 
count of personal interest, his -having been 
of counsel, bias, ete. See Bank of North 
America v. Fitzsimons, 2 Binn. (Pa) 454; 
Pearce v. Affleck, 4 id. 349. 

6. An exception or objection taken to the 
jurors summoned and returned for the trial 
of a cause, either individually, (to the polls,) 
or collectively, (to the array.) People v. 
Travers, 88 Cal. 233, 26 P. 88; People v. 
Fitspatrick, 1 N. Y. Cr. R. 425. See 2 Poll. 
& Maitl. 619, 646; Co. Litt: 155b. 


At Common Law 

The causes for principal challenges fall under 
four heads: (1) Propter honoris respectum. On ac- 
count of respect for the party’s social rank. (2) 
Propter defectum. On account of some legal dis- 
qualification, such as infancy or alienage. (3) Prop- 
ter affectum. On account of partiality; that is, 
either expressed or implied bias or prejudice, (4) 
Propter delictum, On accourt of crime; that is, 
disqualification arising from the conviction of an in- 
famous crime. Co, Litt. 155 b et seg.; State v. Levy, 
187 N. ©. 581, 122 8. Æ. 386, 389. 


` 7. A request by one person to another to 
fight a duel. Ivey v. State, 12 Ala. 276; State 
v. Strickland, 2 Nott & McC. (S. C.).181; 
Com. v. Pope, 3 Dana (Ky.) 418; Hawk. PI. 
Cr. b. 1, c. 3, § 3; State v. Gibbons, 4 N. J. 
Law, 40; State v. Farrier, 8 N. ©. 487; Com. 
v. Lambert, 9 Leigh (Va.) 608; 2 Bish. Cr. 
Law, § 312. - 


—Challenge for cause. A challenge to a juror 
for which some cause or reason is alleged. 
Termes de la Ley; 4 Bl. Comm. 353. Thus 
distinguished from a peremptory challenge. 
Turner v. State, 114 Ga. 421, 40 8S: E. 308; 
Cr. Code N. XY. § 374. 


—Challenge propter affectum. A challenge in- 
terposed on account of an ascertained or sus- 
pected bias or partiality, and which may be 
either a principal challenge or a challenge to 
the favor. Harrisburg Bank v. Forster, 8 
Watts (Pa.) 306; State v. Sawtelle, 66 N. H. 
488, 32 A. 831; Jewell v. Jewell, 84 Me. 304, 
24 A. 858, 18 L. R. A. 473. 


~—Challenge to the array. An exception to the 
whole panel in which the jury are arrayed, 
or set in order by the sheriff in his return, 
upon account of partiality, or some default 
in the sheriff, coroner, or other officer who 
arrayed the panel or made the return. 3 
Bl. Comm. 359; Co. Litt. 155); Moore v. 
Guano Co, 130 N. O. 229, 41 S. Ð. 293; 


305 

Thompson v. State, 109 Ga. 272, 34 S. E. 579; 
Durrah v. State, 44 Miss. 789; Begeman v. 
Smith (Ind. App.) 154 N. H. 806, 809. 


—Challenge to the favor. Is where the party 
has no principal challenge, but objects only 
some probable circumstances of suspicion, as 
acquaintance, and the like, the validity of 
which must be left to the determination of 
triors, whose office it is to decide whether 
the juror be favorable or unfavorable. 3 Bl. 
Comm. 363; 4 Bl. Comm. 353; Thompson v. 
State, 109 Ga. 272, 34 S. E. 579; State v. 
Sawtelle, 66 N. H. 488, 32 A. 831; State v. 
Baldwin, 1 Tread. Const. (8. C.) 292. 


—Challenge to the panel. The same as a chal- 
lenge to the array, supra. See Pen. Code Cal. 
§ 1058; Pate v. State, 15 Okl. Cr. 90, 175 P. 
122, 123: Bates v. Commonwealth, 189 Ky. 
727, 225 S. W, 1085, 1090; State v. Morse, 35 
S. D. 18, 150 N. W. 293, 296, Ann. Cas. 1918C; 
570. 


—Challenge to the. poll. A challenge made 
separately to an individual juror; as dis- 
tinguished from a challenge to the array. 
Harrisburg Bank y. Forster, 8 Watts (Pa.) 
8306; State v. Carlino, 99 N. J. Law, 292, 122 
A. 830, 831. 


—General challenge. A species of challenge 
for cause, being an objection to a particular 
juror, to the effect that the juror is disquali- 
fied from serving in any case, Pen. Code Cal. 
§ 1071. 


—Peremptory challenge. In criminal practice. 
A species of challenge which the prosecution 
or the prisoner is allowed to have against a 
certain number of jurors, without assigning 
any cause. Lewis v. U. S., 146 U. S. 870, 13 
S. Ct. 136, 86 L. Ed. 1011; Turpin v. State, 
55 Md. 462; Leary v. Railway Co., 69 N. J. 
Law, 67, 54 A. 527; State v. Hays, 23 Mo. 
287. 


—Principal challenge. A challenge of a juror 
for a cause which carries with it, prima facte, 
evident marks of suspicion either of malice 
or favor; as.that a juror is of kin to either 
party within the ninth degree; that he has 
an interest in the cause, etc, 3 BI. Comm. 
363. A species of challenge to the array made 
on account of partiality or some default in 
the sheriff or his under-ofñcer who arrayed 
the panel. 4 Bla. Comm. 353; Co. Litt. 156 a, 
b. 


CHALLENGE TO FIGHT. A summons or 
invitation, given by one person to another, to 
engage in a personal combat; a request to 
fight a duel. A criminal offense. See Steph. 
Crim. Dig. 40; 3 East, 581; State v. Perkins, 
6 Blackf. (Ind.) 20. 


CHAMBER. A room or apartment in a 
house. A private repository of money; a 
treasury. A compartment; a hollow or 
cavity. Proudfit Loose Leaf Co. v. Kalama- 
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CHAMBERLAIN 


zoo Loose Leaf Binder Co. (C. C. A.) 230 F. 
120, 131. : 

Also used to designate a court, a commis- 
sion, or an association of persons habitually 
meeting together in an apartment, e. g., the 
“star- chamber,” “chamber of deputies,” 
“chamber of commerce.” 


CHAMBER BUSINESS. A term applied to 
all such judicial business as may properly 
be transacted by a judge at his chambers or 
elsewhere, as distinguished from such as 
must be done by the court in session. In re 
Neagle (C. ©.) 39 Fed. 855, 5 L. R. A. 78. 


CHAMBER OF ACCOUNTS. In French law. 
A sovereign court, of great antiquity, in 
France, which took cognizance of and regis- 
tered the accounts of the king’s revenue; 
nearly the same as the English court of 
exchequer. Enc. Brit. 


CHAMBER OF COMMERCE. An associa- 
tion (which may or may not be incorporated) 
comprising the principal merchants, manu- 
facturers, and traders of a city, designed for 
convenience in buying, selling, and exchang- 
ing goods, and to foster the commercial and 
industrial interests of the place. Similar so- 
cieties are known by various names, as, 
Board of Trade, etc. 


CHAMBER SURVEYS. At an early day in 
Pennsylvania, surveyors often made drafts 
on paper of pretended surveys of public 
lands, and returned them to the land office 
as duly surveyed, instead of going on the 
ground and establishing lines and marking 
corners; and these false and fraudulent pre- 
tenses of surveys never actually made were 
called “chamber surveys.” Schraeder Min. 
& Mfg. Co. v. Packer, 129 U. S. 688, 9 S. Ct. 
385, 32 L. Ed. 760. 


CHAMBER, WIDOW’S. A portion of the ef- 
fects of a deceased person, reserved for the 
use of his widow, aud consisting of her ap- 
parel, and the furniture of her bed-chamber, 
is called in London the “widow’s chamber.” 
2 Bl. Comm. 518. 


CHAMBERDEKINS, or CHAMBER DEA- 
CONS. In old English law. Certain poor 
Irish scholars, clothed in mean habit, and 
living under no rule; also beggars banished 
from England, (1 Hen. V. cc. 7, 8.) Wharton. 


CHAMBERLAIN. Keeper of the chamber. 
Originally the chamberlain was the keeper 
of the treasure chamber (camera) of the 
prince or state; otherwise called “treasurer.” 
Cowell. 

The name of several high officers of state 
in England, as the lord great chamberlain of 
England, lord chamberlain of the household, 
chamberlain of the exchequer. Cowell; 
Blount. 

The word is also used in some American 
cities as the title of an officer corresponding 
to “treasurer.” 


CHAMBERLARIA 


CHAMBERLARIA. Chamberlainship; 
office of a chamberlain. Cowell. 


CHAMBERS. 
In Practice 


The private room or office of a judge; any 
place in which a judge hears motions, signs 
papers, or does other business pertaining to 
his office, when he is not holding a session 
of court. Business so transacted is said to 
be done “in chambers.” Quoted with approv- 
al in Chapman v. Chattooga Oil-Mill Co., 22 
Ga. App. 446, 96 S. E. 579, 580. See, also, 
Atchison, T. & S. F. Ry. Co. v. Long, 122 Okl. 
86, 251 P. 486, 491; In re Neagle (C. C.) 39 
Fed. 855, 5 L. R. A. 78; Von Schmidt v. Wid- 
ber, 99 Cal. 511, 34 P. 109; Hoskins v. Bax- 
ter, 64 Minn. 226, 66 N. W. 969. The term 
is also applied, in England, to the private 
office of a barrister. 


In International Law 


Portions of the sea cut off by lines drawn 
from one promontory to another, or included 
within lines extending from the point of one 
cape to the next, situate on the sea-coast of 
the same nation, and which are claimed by 
that nation as asylums for merchant vessels, 
and exempt from the operations of bellig- 
erents. 


CHAMBIUM. In old English law. Change, 
or exchange. Bract’ fols. 117, 118. 


CHAMBRE DEPEINTE. A name anciently 
given to St. Edward’s chamber, called the 
“Painted Chamber,” destroyed by fire with 
the houses of parliament. 


CHAMFER. A small gutter, furrow, or 
groove; the slope or bevel produced by cut- 
ting off the edge of anything which was orig- 
inally right angled. Syracuse Chilled Plow 
Co. v. Robinson (C. C.) 35 F. 502, 503. 


CHAMOTTE. A clay which has been burned 
to an extent which deprives it of further 
shrinkage on being again subjected to heat. 
Panzl y. Battle Island Paper & Pulp Co. (D. 
C.) 132 F. 607, 609. As used in the arts, see 
Id. (C. ©. A.) 188 F. 48, 50. 


CHAMP DE MAI. (Lat. Campus Maii.) The 
field or assembly of May. The national as- 
sembly of the Franks, held in the month of 
May. 


CHAMP DE MARS. (Lat. Campus Martii.) 
The field or assembly of March. The nation- 
al assembly of the Franks, held in the month 
of March, in the open air. 


CHAMPART. In French law. The grant of 
a piece of land by the owner to another, on 
condition that the latter would deliver to him 
a portion of the crops. 18 Toullier, n. 182. 


CHAMPERT. 
In Old English Law 


A share or division of land; champerty. 


‘or of the land in dispute. 
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In Oid Scotch Law 


A gift or bribe, taken by any great man 
or judge from any person, for delay of just 
actions, or furthering of wrongous actions, 
whether it be lands or any goods movable. 
Skene. 


CHAMPERTOR. In criminal law. One who 
makes or brings pleas or suits, or causes them 
to be moved or brought, either directly or in- 
directly, and sues them at his proper costs, 
upon condition of having 4 part of the gains 
One guilty of 
champerty. St. 33 Edw. I. c. 2; In re 
Aldrich, 86 Vt. 531, 86 A. 801, 802. 


CHAMPERTOUS. Of the nature of cham- 
perty; affected with champerty. a 


CHAMPERTY. A bargain made by a stran- 
ger with one of the parties to'a suit, by 
which such third person undertakes to carry 
on the litigation at his own cost and risk, 
in consideration of receiving, if he wins the 
suit, a part of the land or other subject 
sought to be recovered by the action. Small 
v. Mott, 22 Wend. (N. Y.) 405; Jewel v, Neidy, 
61 Iowa, 299, 16 N. W. 141; Weakly v. Hall, 
13 Ohio, 175, 42 Am. Dec. 194; Poe v. Davis, 
29 Ala. 683; Gilman y. Jones, 87 Ala. 691. 
5 So. 785, 7 So. 48, 4 L. R. A. 118; Torrence 
v. Shedd, 112 Ill. 466; Casserleigh v. Wood, 
119 F. 308, 56 C. ©. A. 212; Dumas v. Smith, 
17 Ala. 305; Key v. Vattier, 1 Ohio, 152; 
Kelly v. Kelly, 86 Wis. 170, 56 N. W. 637; 
Nickels v. Kane’s Adm’r, 82 Va. 309; Gowen 
y. New Orleans Naval Stores, 157 Ga. 107, 
120 S. BE. 776, TTV. 

The purchase of an interest in a thing in 
dispute, with the object of maintaining and 
taking part in the litigation. 7 Bing. 378. 


Champerty is the carrying on a suit in the name 
of another, but at one’s own expense, with the view 
of receiving as compensation a certain share of the 
avails of the suit. Ogden v. Des Arts, 4 Duer (N. Y.) 
275; Wilhoit’s Adm’x y, Richardson, 193 Ky. 559, 
236 5. W. 1025, 1026. As to an attorney’s contract 
for a contingent fee varying with whether the case 
was settled, tried in the district court, or appealed, 
see Clancy v. Kelly, 182 Iowa, 1207, 166 N. W. 583 
(holding the contract nonchampertous; contra, 
where an attorney contracted to carry on litigation 
at his own expense for a share of what he might 
recover. Phillips v. South Park Comrs., 119 Il. 
626, 636). 

Champerty differs from maintenance chiefly in 
this, that in champerty the compensation to be giv- 
en for the service rendered is a part of the matter 
in suit, or some profit growing out of it; 4 Bla. 
Com., Chase’s ed. 905, n, 8; Wheeler v. Pounds, 
24 Ala. 472; Lathrop v. Bank, 9 Metc. (Mass.) 489; 
Barnes v. Strong, 54 N. C. 100; Arden v. Patter- 
son, 5 Johns, Ch, (N. Y.) 44; Meeks vy, Dewberry, 
57 Ga. 263; Hayney v. Coyne, 10 Heisk. (Tenn.) 339; 
Coleman vy, Billings, 89 Ill. 183; while in simple 
maintenance the question of compensation does not 
enter into the account; 2 Bish. Cr. Law, § 131; Quig- 
ley v. Thompson, 53 Ind. 317. Quoted with approval 
in Whisman v., Wells, 206 Ky. 59, 266 S. W. 897, 898. 
In maintenance the interfering party is in no way 
benefited by the success of the party aided, but 
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simply intermeddles offciously. Thus every. cham- 
perty includes maintenance, but not every mainte- 
nance is champerty. See 2 Inst. 208; Stotsenburg 
v. Marks, 79 Ind. 196; Lytle v. State, 17 Ark. 624; 
Sampliner v. Motion Picture Patents Co. (C. ©. A.) 
255 F. 242, 247, 


CHAMPION. A person who fights a combat 
in his own cause, or in place of another. The 
person who, in the trial by battel, fought 
either for the tenant or demandant. 3 BI. 
Comm. 339; Bracton, l, 4, t, 2, e. 12. 

A person who engages in any contest; a 
combatant; a fighter; one who acts or 
speaks in behalf of a person, or a cause; de- 
fender; an advocate. Egan v. Signal Pub. 
Co., 140 La. 1069, 74 So. 556, 558. 


CHAMPION OF THE KING OR QUEEN. An 
ancient officer, whose duty it was to ride 
armed cap-a-pié, into Westminster Hall at the 
coronation, while the king was at dinner, and, 
by the proclamation of a herald, make a chal- 
lenge “that, if any man shall deny the king’s 
title to the crown, he is there ready to defend 
it in single combat.” The king drank to him, 
and sent him a gilt cup covered, full of wine, 
which the champion drank, retaining the cup 
for his fee. This ceremony, long discontin- 
ued, was revived at the coronation of George 
IVY., but not afterwards. Wharton, 


CHANCE. In criminal law. An accident; an 
unexpected, unforeseen, or unintended conse- 
quence of an act; a fortuitous event. The 
opposite of intention, design, or contrivance. 


There is a wide difference between chance and ac- 
cident. The one is the intervention of some un- 
looked-for circumstance to prevent an expected re- 
sult; the other is the uncalculated effect of mere 
luck. The shot discharged at random strikes its 
object by chance; that which is turned aside from 
its well-directed aim by some unforeseen circum- 
stance misses its mark by accident. Pure chance 
consists in the entire absence.of all the means of 
calculating results; accident, in the unusual pre- 
vention of an effect naturally resulting from the 
means employed. Harless v. U. S., Morris (Iowa) 
173. 

What a man does not know and cannot find out 
is “chance” as to him. Dillingham v. McLaughlin, 
44 S. Ct. 362, 363, 264 U. S. 370, 68 L. Bd. 742. 


CHANCE-MEDLEY. In criminal law. A 
sudden affray. This word is sometimes ap- 
plied to any kind of homicide by misadven- 
ture, but in strictness it is applicable to such 
killing only as happens in defending one’s 
self. 4 Bl. Comm. 184. 


CHANCE VERDICT. See Verdict. 


CHANCEL, In ecclesiastical law. The part 
of a church in which the communion table 
stands; it belongs to the rector or the im- 
propriator, 2 Broom & H. Comm, 420. 


CHANCELLOR. In American law, this is the 
name given in some states to the judge (or 
the presiding judge) of a court of chancery. 
In England, besides being the designation of 


. duchy of Lancaster. 


CHANCELLOR 


the chief Judge of the court of chancery, the 
term is used as the title of several judicial 
officers attached to bishops or other high dig- 
nitaries and to the universities. The title 
is also used in some of the dioceses of the 
Protestant Episcopal Church in the United 
States.to designate a member of the legal pro- 
fession who gives advice and counsel to the 
bishop and other ecclesiastical authorities. 

In Scotland, this title is given to the fore- 
man of an assize or jury. Bisph. Eq. 7. 

An officer bearing this title is to be found 
in some countries of Europe, and is generally 
invested with extensive political authority. 


—Chaneellor of a cathedral. In English ec- 
clesiastical law. One of the quatuor persone, 
or four chief dignitaries of the cathedrals of 
the old foundation. The duties assigned to 
the office by the statutes of the different chap- 
ters vary, but they are chiefly of an educatiou- 
al character, with a special reference to the 
cultivation of theology. 


—Chancellor of a diocese. In ecclesiastical 
law, the officer appointed to assist a bishop 
in matters of law, and to hold his consistory 
courts for him. 1 Bl. Comm. 382; 2 Steph. 
Comm. 672. 


—Chancellor of a university. In English law. 
The official head of a university. His princi- 
pal prerogative is to hold a court with juris- 
diction over the members of the university, 
in which court the vice-chancellor presides. 
The office is for the most part honorary. 


—Chancellor of the duchy of Lancaster. In 
English law. An officer before whom, or his 
deputy, the court of the duchy chamber of 
Laneaster is held. This is a special jurisdic- 
tion concerning all manner of equity relating 
to lands holden of the king in right of the 
Hob. TT; 3 Bl. Comm. 
78. g 


—Chancellor of the exchequer. In English law. 
A high officer of the crown, who formerly sat 
in the exchequer court, and, together with the 
regular judges of the court, saw that things 
were conducted to the king's benefit. Cowell. 
In modern times, however, his duties are not 
of a judicial character, but such as pertain 
to a minister of state charged with the man- 
agement of the national revenue and expendi- 
ture. 2 Steph. Com. 467. ` 


—Chancellor of the order of the garter, and 
other military orders, in England, is an oft- 
cer who seals the commissions and the man- 
dates of the chapter and assembly of the 
knights, keeps the register of their proceed- 
ings, and delivers their acts under the seal of 
their order. 


-—-Chancellor, the lord high. In England, this 
is the highest judicial functionary in the 
kingdom, and superior, in point of precedency, 
to every temporal lord. He is appointed by 
the delivery of the king’s great seal into his 
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custody. He may not be a Roman Catholic, 
He is a cabinet minister, a privy counsellor, 
and prolocutor of the house of lords by pre- 
scription, (but not necessarily, though usual- 
ly, a peer of the realm,) and vacates.his office 
with the ministry by which he was appointed. 
To him belongs the appointment of all justices 
of the peace throughout the kingdom. Being, 
in the earlier periods of English history, usu- 
ally an ecclesiastic, (for none else were then 
capable of an office so conversant in writings,) 
and presiding over the royal chapel, he be- 
came keeper of the sovereign’s conscience, 
visitor, in right of the crown, of the hospitals 
and colleges of royal foundation, and patron 
of all the crown livings under the value of 
twenty marks per annum in the king’s books. 
He is the general guardian of all infants, 
idiots, and lunatics, and has the general su- 
perintendence of all charitable uses, and all 
this, over and above the vast and extensive 
jurisdiction which he exercises in his judicial 
capacity in the supreme court of judicature, 
of which he is the head. Wharton. 


—Vice-chancellor. In English law. A judge 
of the court of chancery, acting as assistant 
to the lord chancellor, and holding a separate 
court, from whose judgment an appeal lay to 
the chancellor. 3 Steph. Comm. 418. 


(CCHANCELLOR’S COURTS IN THE TWO 
UNIVERSITIES. In English law. Courts of 
local jurisdiction, resembling borough courts, 
in and for the two universities of Oxford and 
Cambridge in England. 3 Bl. Comm. 83; Od- 
gers, ©. L. 1080; 12 East. 12; 18 East, 635; 
15 East, 684; 10 Q. B. 292. 


CHANCER. ‘Yo adjust according to princi- 
ples of equity, as would be done by a court of 
chancery. Cent. Dict. 


The practice indicated by the word arose in parts 
of New England at a time when the courts had no 
equity jurisdiction, and were sometimes compelled 
to act ‘upon equitable principles; as by restrain- 
ing the enforcement of the penalty of a bond be- 
yond what was equitable. See Lewiston v. Gagne, 
$9 Me. 395, 36 A, 629, 56 Am. St. Rep. 482; Colt v. 
Eaton, 1 Root (Conn.) 524; In re Appel, 163 F. 1002, 
$0 C. CG. A, 172, 20 L. R. A. (N. S.) 76; James v. 
Smith, 1 Tyler (Vt.) 28; Philbrick v. Buxton, 40 
N. H. 384; Murphy v. Paris, 57 App. D. C. 19, 16 
F.(2d) 515. 


CHANCERY. Equity; equitable jurisdic- 
tion; a court of equity; the system of ju- 
risprudence administered in courts of equity. 
Kenyon v. Kenyon, 3 Utah, 481, 24 P. 829; 
Sullivan v. Thomas, 3 Rich. (S. ©.) 531. See 
Court of Chancery. 


CHANGE, n. An alteration; substitution of 
one thing for another. This word does not 
onnote either improvement or deterioration 
as a result. In this respect it differs from 
amendment, which, in law, always imports 
a change for the better. Asa verb, “change” 
js synonymous with “alter” or “vacate,” as 
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a road. Board of Sup'rs of Yavapai County 
v. Stephens, 20 Ariz. 115, 177 P. 261, 264; 
Tummons y. Stokes (Mo. App.) 274 S. W. 528, 
529; Police Jury of Jackson Parish, La., v. 
Tremont & G. Ry. Co., 136 La. 784, 67 So. 
829, 830. See Alteration. 

Exchange of money against money of a dif- 
ferent denomination. Also small coin, Also 
an abbreviation of exchange. 


CHANGE OF GRADE. Usually understood 
as an elevation or depression of the surface 
of a street, or a change of the natural contour 
of its face so as to facilitate travel over it. 
McCabe v. City of New York, 140 N. Y. S. 
127, 131, 155 App. Div. 262. Jt is essential 
that there shall have been a previously estab- 
lished grade and that a new grade be physi- 
cally made, Gas Engine & Power Co. v. City 
of New York, 151 N. Y. S. 310, 313, 166 App. 
Div. 297; Berglar v. University City (Mo. 
App.) 190 S. W. 620, 623. 


CHANGE OF VENUE. Properly speaking, 
the removal of a suit begun in one county or 
district to another county or district for trial, 
though the term is also sometimes applied to 
the removal of a suit from one court to anoth- 
er court of the same county or district. Dud- 
ley v. Power Co., 139 Ala. 453, 86 So. 700; 
Felts v. Railroad Co., 195 Pa. 21, 45 A. 493; 
State v. Wofford, 119 Mo. 375, 24 S. W. 764. 


CHANGER. An officer formerly belonging to 
the king’s mint, in England, whose business 
was chiefly to exzehange coin for bullion 
brought in by merchants and others. 


CHANNEL. The bed in which the main 
stream of a river flows, rather than the deep 
water of the stream as followed in naviga- 
tion. Bridge Co. v. Dubuque County, 55 Iowa, 
558, 8 N. W. 443. See The Oliver (D. C.) 22 F. 
849; Iowa v. Illinois, 147 U. S. 1, 13 8. Ct. 
239, 387 L. Ed. 55; Cessill v. State, 40 Ark. 
504, 

But the term is sometimes used to designate 
the customary and traveled fairway. The 
Arlington (C. ©. A.) 19 F.(2d) 285, 286, 54 A. 
L. R. 101. 

It may also be used as a generic term ap- 
plicable to any water course, whether a river, 
creek, slough, or canal. McKissick Cattle Co. 
v. Alsaga, 182 P. 793, T97, 41 Cal. App. 380. 

The “channel” of a river is to be distin- 
guished from a “branch.” U. S. v. Hutch- 
ings (D. C.) 252 F. 841, 844. 


By act of Sept. 19, 1890 (33 USCA § 403), any al- 
teration of the channel of any navigable water with- 
out the approval of the secretary of war, is prohib- 
ited. See U. S. v. Burns (C. C.) 54 F. 35L 


Main Channel 


That bed of the river over which the prin- 
cipal volume of water flows. Many great riv- 
ers discharge themselves into the sea through 
more than one channel. They all, however, 
have a main channel, Packet Co. y. Bridge 
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Co. (C: C.) 31 F. 757. Compare State of Okla- 
homa v. State of Texas, 258 U. S. 574, 42 8. 
Ct. 406, 414, 66 L. Ed. 771. 

The main channel of a navigable stream, 
called for as a boundary between states, 
means. the “thalweg,” or deepest and most 
navigable channel as it then existed. White- 
side v. Norton (C. O. A.) 205 F. 5, 9. 


Natural Channel 


The channel of a stream as determined by 
the natural conformation of the country 
through which it flows; that is, the bed over 
which the waters of the stream flow when 
not in any manner diverted or interfered with 
by man. See Larrabee v. Cloverdale, 131 Cal. 
‘96, 63 P. 143. 

The floor or bed on which the water tows, 
and the banks on each side thereof as carved 
out by natural causes. Pima Farms Co. v. 
Proctor, 30 Ariz. 96, 245 P. 369, 372. 


CHANTER. The chief singer in the choir of 
a cathedral. Mentioned in 138 Eliz. c. 10. 


CHANTRY. A church or chapel endowed 
with lands for the maintenance of priests to 
say mass daily for the souls of the donors. 
Termes de la Ley; Cowell. 


CHAPEL. A place of worship; a lesser or 
inferior church, sometimes a part of or sub- 
ordinate to another church. Webster. Rex 
y. Nixon, 7 Car. & P. 442; In re Atkinson’s 
Will, 197 N. Y. S. 831, 832, 120 Misc. 186. 


—Chapel of ease. In English ecclesiastical 
law. A chapel founded in general at some 
period later than the parochial church itself, 
and designed for the accommodation of such 
of the parishioners as, in course of time, had 
begun to fix their residence at some distance 
from its site; and so termed because built in 
aid of the original church. 3 Steph. Comm. 
151. 


—Free chapels. So called from their freedom 
or exemption from all ordinary jurisdiction. 


—Private chapels. Chapels owned by private 
persons, and used by themselves and their 
families, are called “private,” as opposed to 
chapels of ease, which are built for the accom- 
modation of particular districts within a par- 
ish, in ease of the original parish church. 2 
Steph. Comm. 745. 


-—Proprietary chapels. In English law. Those 
belonging to private persons who have pur- 
chased or erected them with a view to profit 
or otherwise, 


-—Public chapels. In English law, are chapels 
founded at some period later than the church 
itself. They were designed for the accommo- 
dation of such of the parishioners as in 
course of time had begun to fix their residence 
at a distance from its site; and chapels so 

-circumstanced were described as “chapels of 
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ease,” because built in aid of the original 
church. 8 Steph. Comm: (7th Ed.) 745. 


CHAPELRY. The precinct and limits of a 
chapel. The same thing to a chapel as a par- 
ish is toa church. Cowell; Blount; Termes 
de la Ley. 


CHAPERON. A hood or bonnet anciently 
worn by the Knights of the Garter, as part 
of the habit of that order; also a little es- 
cutcheon fixed in the forehead of horses draw- 
ing a hearse at a funeral. Wharton. 


CHAPITRE. A summary of matters to be 
inquired of or presented before justices in 
eyre, justices of assise, or of the peace, in their 
sessions. Also articles delivered by the jus- 
tice in his charge to the inquest. Brit. e. iii. 


CHAPLAIN. An ecclesiastic who performs 
divine service in a chapel; but it more com- 
monly means one who attends upon a king, 
prince, or other person of quality, for the 
performance of clerical duties in a private 
chapel. 4 Coke, 90. 

A clergyman officially attached to a ship of 
war, to an army, (or regiment,) or to some 
public institution, for the purpose of perform- 
ing divine service. Webster. 


CHAPMAN. An itinerant vendor of small 


wares. A trader who trades from place to 
place. Say. 191, 192. 
CHAPTER. In ecclesiastical law. A congre- 


gation of ecclesiastical persons in a cathedral 
church, consisting of canons, or prebendaries, 
whereof the dean is the head, all subordinate 
to the bishop, to whom they act as assistants. 
in matters relating to the church, for the bet- 
ter ordering and disposing the things there- 
of, and the confirmation of such leases of 
the temporalty and offices relating to the 
bishopric, as the bishop shall make from time 
to time. And they are termed “capitulum,” as 
a kind of head, instituted not only to assist 
the bishop in manner aforesaid, but also 
anciently to rule and govern the diocese in 
the time of vacation. Burn, Dict.; Coke, Litt. 
103. 


CHARACTER. The aggregate of the moral 
qualities which belong to and distinguish an 
individual person; the general result of the 
one’s distinguishing attributes. 

That moral predisposition or. habit, or ag- 
gregate of ethical qualities, which is believed 
to attach to a person, on the strength of the 
common opinion and report concerning him. 
A person’s fixed disposition or tendency, as 
evidenced to others by his habits of life, 
through the manifestation of which his gen- 
eral reputation for the possession of a char- 
acter, good or otherwise, is obtained. Keith 
v. State, 127 Tenn. 40, 152 S. W. 1029, 1030. 

The opinion generally entertained of a per- 
son derived from the common report of the 
people who are acquainted with him. Smith 
v. State, 88 Ala. 73, 7 So. 52; State v. Turn- 
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er, 36 S. C. 534, 15 S. E. 602; Fahnestock 
v. State, 23 Ind. 238; State v. Parker, 96 
Mo. 382, 9 S. W. 728; Sullivan v. State, 66 
‘Ala. 48; Kimmel v. Kimmel, 8 Serg. & R. 
(Pa.) 337, 8 Am. Dec. 672; Boynton v. Kellogg, 
3 Mass. 192, 3 Am. Dec. 122. The estimate 
in which an individual is generally held in 
the community in which he has resided. Glov- 
er v. State, 200 Ala. 384, 76 So. 300, 301; Peo- 
ple v. Nemer, 218 Mich. 163, 187 N. W. 315, 
317; Biddle v. Riley, 118 Ark. 206, 176 S. 
W. 134, 187, L. R. A. 1915F, 992. 


Although “character” is often used in the sense 
of “reputation,” the terms are distinguishable. 
State y. Taylor, 267 Mo. 41, 183 S. W. 299, 301; Com- 
monwealth v. Webb, 252 Pa. 187, 97 A. 189, 192. 

Character and reputation are not synonymous 
terms. Character is what a man or woman is mor- 
ally, while reputation is what he or she is reputed 
to be. Yet reputation is the estimate which the 
community has of a person’s character; and it 
is the belief that moral character is wanting in an 
individual that renders him unworthy of belief; 
that is to say, that reputation is evidence of char- 
acter, and if the reputation is bad for truth, or 
reputation is bad in other respects affecting the 
moral character, then the jury may infer that the 
character is bad and the witness not reliable. Gen- 
eral character has always been proved by proving 
general reputation. Leverich v. Frank, 6 Or, 213. 
See, also, Richardson v. State, 253 S. W. 278, 277, 94 
Tex, Cr. R. 616; Creer v. Active Automobile Exch., 
121 A. 888, 889, 99 Conn. 266. 

The word “character” no doubt has an objective 
and subjective import, which are quite distinct. As 
to the object, character is its quality. As to man, 
it is the quality of his mind, and his affections, 
his capacity and temperament. But as a subjective 
term, certainly in the minds of others, one’s char- 
acter is 'the aggregate, or the abstract of other 
men’s opinions'of one. And in this sense when a 
witness speaks of the character of another witness 
for truth, he draws not upon his memory alone, 
but his judgment also. It is the conclusion of the 
mind of the witness, in summoning up the amount 
of all the reports he has heard of the man, and 
declaring his character for truth, as held in the 
minds of his neighbors and acquaintances, and 

_in this sense character, general character, and gen- 
eral report or reputation are the same, as held in 
the books. Powers v. Leach, 26 Vt. 278. 

“Character” is what a man is, and “reputation” 
is what he is supposed to be. Hopkins v. Tate, 99 
A. 210, 211, 255 Pa. 56; State v. Pickett, 202 Iowa, 
1821, 210 N. W. 782, 783. “Character” depends on 
attributes possessed, and “reputation” on attributes 
which others believe one to possess. Bills v. State, 
187 Ind. 721, 119 N. E. 465. The former signifies real- 
ity and the latter merely what is accepted to be 
reality at present. State v. Leabo, 120 Or. 160, 249 
P. 363. y 


CHARGE, v. To impose a burden, duty, ob- 
ligation, or lien; to create a claim against 
property; to claim; to demand; to accuse; 
to instruct a jury on matters of law. To im- 
pose a tax, duty, or trust. Ex parte Horn 
(D. C.) 292 F. 455, 457; Ex parte Tsunetaro 
Machida (D. C.) 277 F. 239, 241. In commer- 
cial transactions, to bill or invoice. George 
M, Jones Co. v. Canadian Nat. Ry. Co. (D. O.) 
14 F.(2d) 852, 855. 
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To load, as a firearm. People v. Limeberry, 
298 Ill. 355, 181 N. E. 691, 696. i 


In the first sense above given, a jury in a erim- 
inal case is “charged” with the duty of trying the 


‘prisoner (or, as otherwise expressed, with his fate 


or his “deliverance’) as soon as they are impan- 
eled and sworn, and at this moment the prisoner’s 
legal “jeopardy” begins. This is altogether a dif- 
ferent matter from “charging” the jury in the 
sense of giving them instructions on matters of law, 
which is a function of the court. Tomasson v. State, 
112 Tenn. 596, 79 S. W. 803. And see Keith v. Com- 
monwealth, 197 Ky, 362, 247 S. W. 42, 44 


CHARGE, n». 
In General 


An incumbrance, lien, or burden; an ob- 
ligation or duty; a liability; an accusation. 
Darling v. Rogers, 22 Wend. (N. Y.) 491, Cus- 
tody; it connotes physical possession. Ran- 
dazzo v. U. S. (C. ©. A.) 300 F. 794, 797. 


In Contracts 


An obligation, binding upon him who en- 
ters into it, which may be removed or taken 
away by a discharge. Termes de la Ley. 

An undertaking to keep the custody of an- 
other person’s goods. State y. Clark, 86 Me. 
194, 29 Atl. 984. 

An obligation entered into by the owner of 
an estate, which binds the estate for its per- 
formance. Com. Dig. “Rent,” c. 6; 2 Ball 
& B. 223. 

In Criminal Law 


The first step in prosecution of crime, be- 
ing an accusatfon in legal form, for the ap- 
prehension of au offender and his trial be- 
fore a court of competent jurisdiction. Peo- 
ple v. Ross, 235 Mich. 433, 209 N. W. 663, 666. 
A formal complaint, information, or indict- 
ment. People v. Lepori, 35 Cal. App. 60, 169 
P. 692, 694; State vy. Cabodi, 18 N. M. 513. 
188 P. 262, 264. A count in an indictment. 
State v. Thornton, 142 La. 797, TT So. 684, 
636. 


in the Law of Wills 


A responsibility or liability imposed by the 
testator upon a devisee personally, or upon 
the land devised. Potter v. Gardner, 12 
Wheat. 498, 6 L. Ed. 706; Thayer v. Finnegan, 
134 Mass. 62, 45 Am. Rep. 285; Appeal of 
Walter, 95 Pa. 305; 1 Ves. & B. 260; Boal Y. 
Metropolitan Museum of Art of City of New 
York (C. C. A.) 298 F. 894, 908. 


A charge upon land is distinguished from a devise 
of land in trust, in that in the former the land is 
devised generally for the beneficial enjoyment of 
the deyisee, subject to the payment by him of a spe- 
cific sum of money or the performance of a partic- 
ular duty. Howells State Bank v. Pont, 113 Neb. 
181, 202 N. W. 457, 459. 


In Equity Pleading 
An allegation in the bill of matters which 
disprove or avoid a defense which it is al- 
leged the defendant is supposed to pretend 
or intend to set up. Story, Eq. Pl. § 31; Coop- 
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er, Eq. Pl. 11; 1 Dan. Ch. Pr. 372, 1883, n.; 
11 Ves, Ch. 574, 


in Equity Practice 
A paper presented to a master in chancery 


by a party to a cause, being a written state-. 


ment of the items with which the opposite 
party should be debited or should account for, 
or of the claim of the party making it. It 
is more comprehensive than a claim, which 
implies only the amount due to the person 
producing it, while a charge may embrace the 
whole liabilities of the accounting party. 
Hoff. Mast. 36, 


In Common-law Practice 


The final address made by a judge to the 
jury trying a case, before they make up their 
verdict, in which he sums up the case, and 
instructs the jury as to the rules of law which 
apply to its various issues, and which they 
must observe, in deciding upon their verdict, 
when they shall have determined the con- 
troverted matters of fact. The term also ap- 
plies to the address of the court to a grand 
jury, in which the latter are instructed as to 
their duties. 


In Scotch Law 


The command of the king’s letters to per- 
form some act; as a charge to enter heir. 
Also a messenger’s execution, requiring a per- 
son to obey the order of the king’s letters; as 
a charge on letters of horning, or a charge 
against a superior. Bell. 


General Charge 


The charge or instruction of the court to 
the jury upon the case, as a whole, or upon 
its general features and characteristics. 


y 


Public Charge 


A person whom it is necessary to support 
at public expense by reason of poverty, in- 
sanity and poverty, disease and poverty, .or 
idiocy and poverty. Wallis v. U. 8. (C. C. A.) 
278 F. 509, 511. As used in Immigration Act 
Feb. 5, 1917, § 19 (8 USCA § 155), one who 
produces a money charge on, or an expense 
to, the public for support and care. Ex parte 
Kichmiriantz (D. C.) 283 F. 697, 698. As so 
used, the term is not limited to paupers or 
those liable to become such, but includes those 
who will not undertake honest pursuits, or 
who are likely to become periodically the in- 
mates of prisons. Lam Fung Yen v. Frick (C. 
©, A.) 233 F. 393, 396; Ex parte Horn (D. C.) 
292 F. 455, 457; Ex parte Riley (D. C.) 17 
F.2d) 646. But see Ng Fung Ho v. White 
(C. OC, A.) 266 F. 765, 769. 


Special Charge 


A charge or instruction given by the court 
to the jury, upon some particular point or 
question involved in the case, and usually in 
response to counsel’s request for such instruc- 
tion. 


CHARITABLE 


CHARGE AND DISCHARGE. | Under the for- 
mer system of equity practice, this phrase was 
used to characterize the usual niethod of tak- 
ing an account before a master. After the 
plaintiff had presented his “charge,” a writ- 
ten statement of the items of account for 
which he asked credit, the defendant filed a 
counter-statement, called a “discharge,” ex- 
hibiting any claims or demands he held 
against the plaintiff. These served to define 
the field of investigation, and constituted the 
basis of the report. 


CHARGE DES AFFAIRES, or CHARGE 
D’AFFAIRES. The title of a diplomatic rep- 
resentative of inferior rank. He has not the 
title or dignity of a minister, though he may 
be charged with the functions and offices of, 
the latter, either as a temporary substitute 
for a minister or at a court to which his gov- 
ernment does not accredit a minister. In 
re Baiz, 185 U. S. 403, 10 Sup. Ct. 854, 34 L. 
Ed. 222; Hollander v. Baiz (D. C.) 41 F. 732; 
1 Kent, 39, n.; Du Pont v. Pichon, 4 Dall. 321, 
1 L. Ed. 851. 


CHARGE-SHEET. A paper kept at a police- 
station to receive each night the names of 
the persons brought and given into custody, 
the nature of the accusation, and the name of 
the accuser in each case. It is under the care 
of the inspector on duty. Wharton. 


CHARGE TO ENTER HEIR. In Scotch law. 
A writ commanding a person to enter heir 
to his predecessor within forty days, other- 
wise an action to be raised against him as if 
he had entered. 


CHARGEABLE. This word, in its ordinary 
acceptation, as applicable to the imposition 
of a duty or burden, signifies capable of being 
charged, subject to be charged, liable to be 
charged, or proper to be charged. Gilfillan v. 
Chatterton, 88 Minn. 335, 87 N. W. 583; Wal- 
bridge v. Walbridge, 46 Vt. 625. 


CHARGEANT. Weighty; 
expensive. Kelham. 


heavy; penal; 


CHARGES. The expenses which have been 
incurred, or disbursements made, in connec- 
tion with a contract, suit, or business transac- 
tion. Spoken of an action, it is said that the 
term includes more than what falls under the 
technical description of “costs.” 


CHARGING LIEN. See Lien. 
CHARGING ORDER. See Order. 


CHARITABLE. Having the character or 
purpose of a charity (g. v.). 


The term is sometimes deemed to be synonymous 
with “eleemosynary,’”” Hamburger v. Cornell Uni- 
versity, 166 N. Y. B. 46, 48, 99 Misc. 564; National 
Circle, Daughters of Isabella, v, National Order of 
Daughters of Isabella (C. C. A.) 270 F. 723, 730; with 
“benevolent,” In re Dol’s Estate, 18 Cal. 159, 187 
P. 428, 431; with “beneficent,” People v, Thomas 
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Walters Chapter of Daughters of American Revo- 
lution, 311 Ill. 804, 142 N. E. 566. 


CHARITABLE CORPORATION. One that 
freely and voluntarily ministers to the physi- 
eal needs of those pecuniarily unable to help 
themselves. In re Rockefeller’s Estate, 177 
App. Div. 786, 165 N. Y. S. 154, 158; Brooklyn 
Children’s Aid Society v. Prendergast, 166 
App. Div. 852, 151 N. Y. S. 720, 728. 

One which, by its powers, or usage, is 
charged with administering charitable relief. 
In re Burnham’s Estate, 183 N. Y. S. 539, 543, 
112 Misc. 560; In re Beekman’s Estate, 196 
App. Div. 681, 188 N. Y. S. 178, 179. 

One organized for the purpose, among oth- 
er things, of promoting the welfare of mankind 
at large, or of a community, or of some class 
from a part of it indefinite as to number of 
individuals. In re Dol’s Estate, 186 Cal. 64, 
198 P. 1039; Lindler yv. Columbia Hospital of 
Richland County, 98 8, ©. 25, 81 S. E. 512, 513; 
Charlesbank Holmes v. City of Boston, 218 
Mass. 14, 105 N. E. 459; In re Lubin’s Es- 
tate, 186 Cal. 326, 199 P. 15. 


CHARITABLE GIFT. In a legal sense, every 
gift for a general public use, to be applied 
consistent with existing laws, for the benefit 
of an indefinite number of persons, and de- 
signed to benefit them from an educational, 
religious, moral, physical, or social standpoint, 
Taylor v. Hoag, 273 Pa. 194, 116 A. 826, 21 A. 
L. R. 946. 


Such a gift was defined by Binney to be “what- 
ever is given for the love of God or for the love 
of your neighbor, in the catholic and unjversal 
sense—given from these motives, and to these ends 
—freo from the stain cr taint of every consideration 
that is personal, private, or selfish.” Vidal v. Gir- 
ard, 2 How. 128, 11 L. Ed, 205, appr. Price v. Max- 
well, 28 Pa. 35; Ould v. Hospital, 95 U. S. 311, 24 
L. Ed. 450; and Palmer y. Oiler, 102 Ohio St. 271, 
131 N. E. 362, 368. See Charitable Uses or Purposes, 
infra, 


CHARITABLE INSTITUTION. One sup- 
ported in whole or in part at public expense 
or by charity. City of Vicksburg v. Vicksburg 
Sanatarium, 117 Miss. 709, 78 So. 702; Barr 
v. Brooklyn Children’s Aid Soc. (Sup.) 190 
N. Y. 8. 296, 298. One for the relief of a cer- 
tain class of persons, either by alms, educa- 
tion, or care. Utica Trust & Deposit Co. v. 
Thompson, 87 Mise, 31, 149 N. Y. S. 392, 398. 
One administering a public or private char- 
ity; an eleemosynary institution. See St. 
Albans Hospital v. Town of Enosburg, 96 Vt. 
389, 120 A. 97, 99; Southwestern Osteopathic 
Sanitarium y. Davis, 115 Okl. 296, 242 P. 1033, 
1034; Bishop Randall Hospital v. Hartley, 24 
Wyo. 408, 160 P. 385, 386, Ann. Cas, 1918E, 
1172; People v. Fitch, 16 Misc. 464, 39 N. Y. 
S. 926; Balch v. Shaw, 174 Mass. 144, 54 N. 
E. 490; People v. New York Soc., ete, 162 
N. Y. 429, 56 N. Ð. 1004; In re Vineland His- 
torical, ete., Soc., 66 N. J. Eq. 291, 56 A. 1040, 


CHARITABLE ORGANIZATION. One which 


has no capital stock and no provision for mak.. 
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ing dividends and profits, but derives its funds 
maiuly from public and private charity, and 
holds them in trust for the objects and pur- 
poses expressed in its charter, the test being 
whether it exists to carry out a purpose rec- 
ognized in law as charitable or whether it is 
maintained for gain, profit, or private advan- 
tage. Congregational Sunday School & Pub- 
lishing Soc. v. Board of Review, 125 N. E. 7, 
9, 290 IN. 108. 


CHARITABLE USES OR PURPOSES. Orig- 
inally those enumerated in the statute 43 
Eliz. c. 4, and afterwards those which, by 
analogy, come within its spirit and purpose. 
Boyle, Char. 17.. 


A “charitable use” is one that exists for persons 
uncertain, as the public at large, or some general 
section of it, such as the poor or the needy, In re 
Altman’s Estate, 149 N, Y. S. 601, 604, 87 Misc. 255; 
Institution for Savings in Roxbury and Its Vicinity 
v. Roxbury Home for Aged Women, 244 Mass. 683, 
139 N. E. 301, 302. The term may be applied to al- 
most anything that tends to promote the well-doing 
and well-being of social man. In re Barnwell’s Es- 
tate, 269 Pa. 443, 112 A. 535; Stowell v. Prentiss, 
$23 Ill. 309, 164 N. Ey 120, 123, 50 A. L. R. 584; Peo- 
ple v. Thomas Walters Chapter of Daughters of 
American Revolution, 311 Ill. 304, 142 N. E. 566, 567; 
Vineland Trust Co. v. Westendorf, 8 N. J. Eq, 343, 
98 A. 814; Rhode Island Hospital Trust Co. v. Ben- 
edict, 41 R. I. 143, 103 A. 146, 148. It includes all 
gifts in trust for religious and educational pur- 
poses and for the public benefit, convenience, util- 
ity, or comfort, and open to an indefinite or vague 
number of persons. Camp v. Presbyterian Soc. of 
Sackets Harbor, 173 N. Y. S. 581, 584, 105 Misc. 139. 

A gift for a “charitable use” is a gift for the 
benefit of persons by bringing their hearts and 
minds under the influence of education or religion. 
by relieving their bodies of disease, suffering, or 
constraint, by assisting to establish them for life, 
by erecting or maintaining public buildings, or in 
other ways lessening the burdens or making better 
the condition of the general public, or some class 
thereof, indefinite as to names and numbers. In re 
Coleman’s Estate, 167 Cal. 212, 138 P. 992, Ann. Cas. 
1915C, 682, 


In its present usage, the term is so broad 
as to include almost everything which tends 
to promote the physical or moral welfare of 
man, provided only the distribution of benefits 
is to be free and not a source of profit. 


In respect to gifts and devises, and also in re- 
spect to freedom from taxation, charitable uses ahd 
purposes may include not only the relief of poverty 
by alms-giving and the relief of the indigent sick 
and of homeless persons by means of hospitals and 
asylums, but also religious instruction and the sup- 
port of churches, the dissemination of knowledge by 
means of schools and colleges, libraries, scientific 
academics, and museums, the special care of chil- 
dren and of prisoners and released convicts, the 
benefit of handicraftsmen, the erection of public 
buildings, and reclamation of criminals in peniten- 
tiaries and reformatories. Hence the word “char- 
itable’ in this connection is not to be understood 
as strictly equivalent to “eleemosynary,”’ but as 
the synonym of “benevolent” or “philanthropic.” 
Beckwith v. Parish, 69 Ga. 569; Prica v, Maxwell, 
28 Pa. 23; Webster v. Sughrow, 69 N. H. 380, 45 A. 
139, 48 L. R, A, 100; Jackson vy, Phillips, 14 Allen 
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(Mass.) 589; Harrington vy. Pier, 105 Wis. 485, 82. 
N. W. 345, 50 L R, A. 807, 76 Am. St, Rep. 924; His- 
torical Soc. v. Academy of Science, 94 Mo. 459, 8 S. 
W. 346; Ould v. Hospital, 95 U. S. 303, 24 L. Ed. 450; 
Academy v. Taylor, 150 Pa. 565, 25 A. 55; Gerke v. 
Purcell, 25 Ohio St. 229; Philadelphia Library Co. 
v. Donohugh, 12 Phila. (Pa.) 284; Stuart v. Easton, 
74 F., 84, 21 C, C. A 146; State v. Laramie Coun- 
ty, 8 Wyo. 104, 55 P. 451; Gladding v. Church, 25 R. 
I. 628, 57 A. 860, 65 L, R. A. 225, 105 Am. St. Rep. 904; 
Dykeman v. Jenkines, 101 N. ©. 1018, 1016, 179 Ind. 
549, Ann. Cas. 1915D, 1011; Obrecht v. Pujos, 206 Ky. 
751, 268 S. W. 564, 567; State v. Seigfried, 40 N. D. 
57, 168 N. W. 62, 64; In re Hamilton’s Estate, 186 
P. 587, 591, 181 Cal. 758; People v. Braucher, 258 Ill. 
604, 101 N. E. 944, 945, 47 L. R. A (N. S.) 1015; Bliss 
v. Linden Cemetery Ass'n, 81 N. J. Eq. 394, 87 A. 224, 
225. 


CHARITY. Subjectively, the sentiment or 
motive of benevolence and philanthropy; the 
disposition to relieve the distressed. Objec- 
tively, alms-giving; acts of benevolence; re- 
lief, assistance, or services accorded to the 
needy without return. Also gifts for the pro- 
motion of philanthropic and humanitarian 
purposes. Jackson v. Phillips, 14 Allen 
(Mass.) 556; Vidal v. Girard, 2 How. 127, 11 
L. Ed. 205; Historical Soc. v. Academy of 
Science, 94 Mo. 459, 8 5. W. 346. 


Charity, as used in the Massachusetts Sunday law, 
includes whatever proceeds from a sense of moral 
duty or a feeling of kindness and humanity, and 
is intended wholly for the purpose of the relief or 
comfort of another, and not for one’s own benefit 
oer pleasure. Doyle v, Railroad Co., 118 Mass, 195, 
197, 19 Am. Rep. 481. i 

Charity, in its widest sense, denotes all the good 
affections men ought to bear towards each other; 
in a restricted and common sense, relief of the poor, 
Morice v, Bishop of Durham, 9 Ves. 399. 

In its legal sense, the word includes not only 
gifts for the benefit of the poor, but endowments 
for the advancement of learning, or institutions for 
the encouragement of science and art, and, it is 
said, for any other useful and public purpose. Ger- 
ke v. Purcell, 25 Ohio St. 243. It includes gifts to 
be applied for the benefit of an indefinite number 
of ‘persons for the purpose of education, religious 
influence, or relief from disease, suffering, or con- 
straint, or for the erection or maintaining of pub- 
lic buildings, or otherwise lessening the burden of 
government. Jansen v. Godair, 127 N. E. 97, 100, 
292 Ill. 864; Peirce v. Attwill, 234 Mass, 389, 125 N. 
E. 60%; In re Lawson’s Estate, 264 Pa. 77, NT 
A. 376, 378; Noice v. Schnell, 101 N. J, Eq. 252, 
187 A. 582, 585, 52 A. L. R. 965; Buckley v. Monck 
(Mo. Sup.) 187 S. W. 31, 33. The term includes 
substantially any scheme to better the condi- 
tions of any considerable part of society, and in- 
cludes any gift, not inconsistent with the law, which 
tends to promote science or the education, enlight- 
enment, or the amelioration of the conditions of 
mankind, or which is for the public convenience, 
Wilson v, First Nat. Bank, 164 Iowa, 42, 145 N. W. 
948, 952, Ann. Cas. 1916D, 481. 

“Charity” is a gift to a general public use, which 
may extend to the rich as well as the poor. Ambl. 
451; Coggeshall v. Pelton, 7 Johns. Ch. (N. Y.) 294, 
11 Am. Dec. 471; 1 Ph. Ch. 191; Perin v. Carey, 24 
How. 506, 16 L. Ed. 701; Bisp. Eq. § 124; Franklin 
v. Armfield, 2 Sneed (Tenn.) 305; Congregational 
Sunday School & Publishing Soc. v. Board of Re- 
view, 290 Ill. 108, 125 N, E. 7, 9; Rhode Island Hos- 
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pital Trust Co. y.' Metcalf, 127 A. 875, 876, 48 R. I. 
411; Washington Loan & Trust Co. v. Hammond, 
278 F. 669, 573, 51 App. D. C. 260. 


Foreign Charity 


One created or endowed in a state or coun- 
try foreign to that of the domicile of the ben- 
efactor. Taylor’s Ex’rs v. Trustees of Bryn 
Maur College, 34 N. J. Eq. 101. 


Public Charity 


In this phrase the word “public” is used, 
not in the sense that it must be executed 
openly and in public, but in the sense of be- 
ing so general and indefinite in its objects as 
to be deemed of common and public benefit. 
Each individual immediately »enefited may 
be private, and the charity may be distributed 
in private and by a.private hand. It is pub- 
lic and general in its scope and purpose, and 
becomes definite and private only afier the 
individual objects have been selected. Salton- 
stall v. Sanders, 11 Allen (Mass.) 456. 


A “purely public charity’? which the Legislature 
is authorized to exempt from taxation is a charity 
which is indiscriminately dispensed to some portion 
or group of the public without profit or gain to the 
donor, and two outstanding qualities are essential: 
First, that the ends accomplished are wholly benev- 
olent and are accomplished without profit or gain 
to itself through absolute gratuity; and, second, 
that the beneficiaries must be saved from becoming 
burdens upon society and the state, City of San An- 
tonio v. Santa Rosa Infirmary (Tex. Civ. App.) 249 
S. W. 498, 503; City of Houston v. Scottish Rite 
Benev. Ass’n, 111 Tex. 191, 230 S. W. 978, 981. 

A gift to be applied consistently with existing 
laws for the benefit of an indefinite number of per- 
sons, by bringing their minds under the influence 
of education or religion, by relieving their hodies 
from disease, suffering, or constraint, or by assist- 
ing them to establish themselves in life, or by erect- 
ing and maintaining public buildings or works, or 
otherwise lessening the burdens of government. 
Robinson v. Crutcher, 277 Mo. 1, 209 S. W. 104, 105; 
Bills v. Pease, 116 Me. 98, 100 A. 146, 147, L. R. A. 
1917D, 1060. See, also, Treadwell v. Beebe, 107 Kan. 
31, 190 P. 768, 771, 10 A. L. R. 1859; People v. Alpha Pi 
of Phi Kappa Sigma Educational Ass’n of Univer- 
sity of Chicago, 326 Ill. 573, 158 N. E. 213, 215, 54 A. 
L. R. 1376; Cummings v. Dent (Mo. Sup.) 189 S. W. 
1161; Central Pub. House of Reformed Church in 
United States v. Flury, 25 Ohio App, 214, 157 N. E. 
794, 796; Mason County v. Hayswood Hospital of 
Maysville, 167 Ky. 17, 179 S. W. 1050, 1051; City of 
Dayton v. Trustees of Speers Hospital, 165 Ky. 56, 
176 5. W. 361, 363, L. R. A. 1917B, 779, Ann. Cas. 
1917B, 275; In re Allen’s Will, 181 N. Y. S. 398, 419, 
lil Misc. 93; Barnes v. Providence Sanitarium 
(Tex. Civ. App.) 229 S. W. 588, 590; Ackerman v. 
Fichter, 179 Ind. 392, 101 N. ©. 493, 496, 46 L. R. A 
(N. S.) 221, Ann. Cas, 1915D, 1117; Averill v. Lewis, 
106 Conn. 582, 138 A. 815, 818. 


Pure Charity 


One which is entirely gratuitous, and which 
dispenses its benefits without any charge or 
pecuniary return whatever. See In re 
Keech’s Estate (Sur.) 7 N. Y. Supp. 331; In 
re Lenox’s Estate (Sur.) 9 N. Y. Supp. 895; 
Kentucky Female Orphan School v. Louis- 
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ville, 100 Ky. 470, 86 S. W. 921, 40 L, R. A. 
119. 


CHARLEY. A familiar nickname or substi- 
tute for “Charles.” Carroll v. State, 24 Okl. 
Cr. 26, 215 P. 797, 798. 


CHARRE OF LEAD. A quantity consisting 
of 36 pigs of lead, each pig weighing about 
70 pounds. 


CHART. The word “chart,” as used in the 
copyright law, does not include sheets of pa- 
per exhibiting tabulated or methodically ar- 
ranged information. Taylor y. Gilman (C. 
C.) 24 Fed. 632. 


‘CHARTA. 
In Old English Law 


A charter or deed; an instrument written 
and sealed; the formal evidence of convey- 
ances and contracts. Also any signal or 
token by which an estate was held, 


The term came to be applied, by way of eminence, 
to such documents as proceeded from the sover- 
eign, granting liberties or privileges, and either 
where the recipient of the grant was the whole na- 
tion, as in the case of Magna Charta, or a public 
body, or private individual, in which case it cor- 
responded to the modern word “charter.” ` 


In the Civil Law 


Paper, suitable for the inscription of docu- 
ments or books; hence, any instrument or 
writing. See Dig. 32, 52,6; Nov. 44, 2. 


tn General 


=-Charta Communis. In old English law. An 
indenture; a common or mutual charter or 
deed; one containing mutual covenants, or 
involving mutuality of obligation; one to 
which both parties might have occasion to 
refer, to establish their respective rights. 
Bract. fols. 330, 34. 


—Charta cyrographata (or chyrographata). In 
old English law. A chirographed charter; a 
charter executed in two parts, and cut 
through the middle, (scinditur per medium,) 
where the word “cyregraphum,” or “chira- 
graphum,” was written in large letters. 
Bract. fol. 34; Fleta, lib. 3, c. 14, § 3. See 
Chirograph. 


—Charta de foresta. A collection of the laws 
of the forest, made in the 9th Hen. III. and 
said to have been originally a part of Magna 
Charta. 

The charta de foresta was called the Great 
Charter of the woodland population, nobles, 
barons, freemen,-and slaves, loyally granted 
by Henry III. early in his reign (A. D. 1217). 
inderwick, King’s Peace 159; Stubb’s Char- 
ters 847. There is a difference of opinion as 
to the original charter of the forest similar 
to that which exists respecting the true and 
original Magna Carta (q.-v.); and for the same 
reason, viz., that both required repeated con- 
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firmation by the kings, despite their supposed 
inviolability. This justifies the remark of 
recent historians as to the great charter that 
“this theoretical sanctity and this practical 
insecurity are shared with ‘the Great Charter 
of Liberties’ by the Charter of the Forest 
which was issued in 1217.” 1 Poll. & Maitl. 
158. It is asserted with great positiveness by 
Inderwick that no forest charter was ever 
granted by King John, but that Henry ITI. is- 
sued the charter of 1217 (which he puts in the 
third year of the reign, which, however, only 
commenced Oct. 28, 1216), in pursuance of 
the promises of his father; and Lord Coke, 
referring to it as a charter on which the lives 
and liberties of the woodland population de- 
pended, says that it was confirmed at least 
thirty times between the death of John and 
that of Henry V.; 4 Co. Inst. 308. 

Webster, under the title Magna Charta, 
says that the name is applied to the charter 
granted in the 9th Hen. III. and confirmed by 
Edw. I. Prof. Maitland, in speaking of 
Magna Carta, refers to “the sister-charter 
which defined the forest law” as one of the 
four documents which, at the death of Heury 
II., comprised the written law of England. 
1 Soc. England 410. Edward I. in 1297 con- 
firmed “the charter made by the common con- 
sent of all the realm in the time of Henry III. 
to be kept in every point without breach.” 
Inderwick, King’s Peace 160; Stubb’s Char- 
ters 486. The Century Dictionary refers to 
this latter charter of Edw. I. as the Charter 
of the Forest; but it was, as already shown, 
only a confirmation of it, and a comparison 
of the authorities leaves little if any doubt 
that the date was as above stated and the 
history as here given. Its provisions may be 
found in Stubb’s Charters and they are sum- 
marized by Inderwick, in his work above cit- 
ed. 


—Charta de una parte. 
of one part. 


é A deed-poll; a deed 
Formerly used to distinguish a 


deed poll—that is, an agreement made by one 
‘party only—from a deed inter partes. 


Co. 
Litt. 229, 


—Charta partita. (Literally, a deed divided.) 
A charter-party. 3 Kent, Comm, 201. 


Charta de non ente non valet. A deed of a 
thing not in being is not valid. Co, Litt. 36. 


Charta non est nisi vestimentum donationis. A 
deed is nothing else than the vestment of a 
gift. Co. Litt. 36. 


CHARTA. LIBERTATUM. The charters 
(grants) of liberties. These are Magna Charta 
and Charta de Foresta. 


Chartarum super fidem, mortuis testibus, ad 
patriam de necessitudine recurrendum est. Co. 
Litt. 36. The witnesses being dead, the truth 
of charters must. of necessity be referred to 
the country, i ¢,.a jury. : 
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CHARTE. Fr. A chart, or plan, which 
mariners use at sea. 


CHARTE-PARTIE. Fr. 
law. A charter-party. 


In French marine 


CHARTEL. A variant of “cartel” (q. v.). 


CHARTER, v. In mercantile law. To hire 
or lease a vessel for a voyage. Thus, a “char- 
tered” ig distinguished from a “seeking” ship. 
T Hast, 24. 


CHARTER, n. An instrument emanating 
from the sovereign power, in the nature of a 
grant, either to the whole nation, or to a 
class or portion of the people, or to a colony 
or dependency, and assuring to them certain 
rights, liberties, or powers. Such was the 
“Great Charter” or “Magna Charta,” and 
such also were the charters granted to cer- 
tain of the English colonies in America. See 
Story, Const. § 161; 1 Bla. Comm. 108. 


A charter differs from a constitution, in that the 
former is granted by the sovereign, while the lat- 
ter is established by the people themselyes. 


An act of a legislature creating a corpora- 
tion, or creating and defining the franchise 
of a corporation. Baker v. Smith, 41 R. I. 
17, 102 A. 721, 723; Merrick v. Van Sant- 
voord, 34 N. Y. 214; Bent v. Underdown, 156 
Ind. 516, 60 N. E. 307; Morris & E. R. Co. v, 
Com’rs, 87 N. J. Law, 237. 

Also a corporation’s constitution or organic 
law; Schultz v. City of Phoenix, 18 Ariz. 35, 
156 P. 75, 76;. C. J. Kubach Co. v. McGuire, 
199 Cal. 215, 248 P. 676, 677; that is to say, 
the articles of incorporation taken in connec- 
tion with the law under which the corpora- 
tion was organized; Chicago Open Board of 
Trade v. Bldg. Co., 136 Hl. App. 606; Bent- 
ler v. Cincinnati, C. & E. Ry. Co., 180 Ky. 497, 
208 S. W. 199, 201, L. R. A. 1918, 315; Fitz- 
gerald vy. City of Cleveland, 88 Ohio St. 338, 
103 N. E. 512, 518, Ann. Cas, 1915B, 106; 
In re Hanson’s Estate, 88 S. D. 1, 159 N. W. 
399, 400. The authority by virtue of which an 
organized body acts. Ryan v. Witt (Tex, Civ. 
App.) 173 S. W. 952, 959. 


In Old English Law 


A deed or other written instrument under 
seal; a conveyance, covenant, or contract. 
Cowell; Spelman; Co, Litt. €; 1 Co, 1; F. 
Moore 687. 

In Old Scotch Law 


A disposition made by a superior to his vas- 
sal, for something to be performed or paid by 
him. 1 Forb. Inst. pt. 2, b. 2, c. 1, tit. 1. A 
writing which contains the grant or trans- 
mission of the feudal right to the vassal. 
Ersk. Inst. 2, 3, 19. . 


Blank Charter 


A document given to the agents of the 
erown in the reign of Richard II, with pow- 
er to fill up ag they pleased. 


CHARTER-PARTY 


In General 


—Charter of pardon. In English law. An in- 
strument under the great seal, by which a par- 
don is granted to a man for a felony or other 
offense. - . 


-—Charter of the forest. See Charta de for- 
esta. f ` 


—Charter roils. Ancient English records of 
royal charters, granted between the years. 
1199 and 1516. 


CHARTER-HOUSE. Formerly a convent of 
Carthusian monks in London; now a college 
founded and endowed by Thomas Sutton. 
The governors of the charter-house are a cor- 
poration aggregate without a head, president, 
or superior, all the members being of equal 
authority. 3 Steph. Comm. (7th Ed.) 14, 97. 


CHARTER-LAND. In English law. Other- 
wise called “book-land.” Property held by 
deed under certain rents and free services. 
It, in effect, differs nothing from the free 
socage lands, and hence have arisen most of 
the freehold tenants, who hold of particular 
manors, and owe suit and service to the same. 
2 Bl. Comm. 90. 


CHARTER-PARTY. A contract by which an 
entire ship, or some principal part thereof, is 
Jet to a merchant for the conveyance of goods 
on a determined voyage to one or more places. 
The Harvey and Henry, 86 F. 656, 30 C. C. A. 
330; The New York (D. C.) 93 F. 497; Vande- 
water v. The Yankee Blade, 28 Fed. Cas. 980; 
Spring vY. Gray, 6 Pet. 151, 8 L. Ed. 352; Fish 
v. Sullivan, 40 La. Ann. 193, 3 So. 780; Drink- 
water v. The Spartan, 7 Fed. Cas. 1085. A 
contract of affreightment in writing, by which 
the owner of a ship lets the whole or a part 
of her to a merchant, for the conveyance of 
goods on a particular voyage, in considera- 
tion of the payment of freight. 3 Kent, 
Comm. 201. 


A written agreement, not usually under seal, by 
which a ship-cwner lets an entire ship, or a part 
of it, to a merchant for the conveyance of goods, 
binding himself to transport them to a particular 
place for a sum of money which the merchant un- 
dertakes to pay as freight for their carriage. Maude 
& P. Mer. Shipp. 227; Parker v. Washington Tug 
& Barge Co., 85 Wash. 575, 148 P. 896, 898. 

The contract by which & ship is let is termed a 
“charter-party.’ By it the owner may either let 
the capacity or burden of the ship, continuing the 
employment of the owner’s master, crew, and equip- 
ments, or may ‘surrender the entire ship to the 
charterer, who then provides them himself, The 
master or part owner may be & charterer. Civil 
Code Cal. § 1959; Civil Code Dak. § 1127. 

“A charter party may be a contract for the lease 
of the vessel, or for a special service to be rendered 
by the owner of the vessel. Where, as is very fre- 
quently the case, the shipowner undertakes to car- 
ry a cargo, to be provided by the charterer, on a 
designated voyage, the arrangement is * * ¥ a 
mere contract of affreightment.’’ United States v. 
Hycslef, 35 S. Ct. 459, 460, 237 U. S. 1, 59 L. Ed. 813, 
Ann, Cas. 1916A, 286, 


CHARTERED SHIP 


CHARTERED SHIP. A ship hired or freight- 
ed; a ship which is the subject-matter of a 
charter-party. 


CHARTERER. In mercantile law. One who 
charters (i. €., hires or engages) a vessel for a 
voyage; a freighter. 2 Steph. Comm. 184; 
3 Kent, Comm. 137; Turner v. Cross, 83 Tex. 
218, 18 S. W. 578, 15 L. R. A. 262. 


CHARTIS REDDENDIS. (For returning the 
charters.) An ancient writ which lay against 
one who had charters of feoffment intrusted 
to his keeping and refused to deliver them. 
Reg. Orig. 159. 


CHARTOPHYLAX. In old European law. 
A keeper of records or public instruments; a 
chartulary; a registrar. Spelman. 


CHARUE. In old English law. A plow. 
Bestes des charues; beasts of the plow. 


CHASE. The liberty or franchise of hunting, 
one’s self, and keeping protected against all 
other persons, beasts of the chase within a 
specified district, without regard to the own- 
ership of the land. 2 Bl. Comm. 414416. 

A privileged place for the preservation of 
deer and beasts of the forest, of a middle 
nature between a forest and a park. It is 
commonly less than a forest, and not endow- 
ed with so many liberties, as officers, laws, 
courts; and yet it is of larger compass than 
a park, having more officers and game than 
a park. Every forest is a chase, but every 
chase is not a forest. It differs from a park 
in that it is not inclosed, yet it must have 
certain metes and bounds, but it may be in 
other men’s grounds, as well as in one’s own. 
Manwood, 49; Termes de la Ley. 

The act of acquiring possession of animals 
feræ nature by force, cunning, or address. 


Common Chase 


In old English law. A place where. all alike 
were entitled to hunt wild animals. 


CHASSIS. As applied to a motor car, the 
rectangular metal framework, as distinguish- 
ed from its body and seats, but including its 
accessories for propulsion, as the tanks, mo- 
tor, etc., and general running gear. Kansas 
City Automobile School Co. v. Holeker-Elherg 
Mfg. Co. (Mo. App.) 182 S. W. 759, 761. 


CHASTE. Never voluntarily having had un- 
lawful sexual intercourse. Marchand v. 
State, 113 Neb. 87, 201 N. W. 890, 891. 


In the seduction statutes it means actual virtue 
in conduct and principle. One who falls from vir- 
tue and afterwards reforms is chaste within the 
‘meaning of the statutes, Wood v. State, 48 Ga. 288, 
15 Am. Rep. 664; Andre v. State, 5 Iowa, 389, 68 
Am Dec. 708; Carpenter v. People, 8 Barb. (N. 
Y.) 603; Boyce v. People, 55 N. Y. 644; Wilson v. 
State, 73 Ala. 527;. People v. Weinstock, 140 N. Y. 
S. 453, 456, 27 N. Y. Cr. R. 63, 
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CHASTE CHARACTER. Denoting purity of 
mind and innocence of heart;—not limited 
merely to unlawful sexual intercourse. State 
v. Wilcoxen, 200 Iowa, 1250, 206 N. W. 260, 
261. 


This term, as used in statutes, means actual per- 
sonal virtue, and not reputation or good name. It 
may include the character of one who was formerly 
unchaste but is reformed. Kenyon v. People, 26 N. 
Y. 203, 8 Am. Dec. 177; Boak v. State, 5 Iowa, 430; 
People v. Nelson, 153 N. Y. 90, 46 N. E. 1040, 60 Am. 
St. Rep. 592; People v, Mills, 94 Mich. 630, 54 N. 
W. 488. 


CHASTITY. Purity; continence. That vir- 
tue which prevents the unlawful intercourse 
of the sexes. Also the state of purity or 
abstinence from unlawful sexual connection. 
People v. Brown, 71 Hun, 601, 24 N. Y. $. 
1111; People v, Kehoe, 123 Cal. 224, 55 P. 
911, 69 Am. St. Rep. 52; State v. Carron, 18 
Iowa, 375, 87 Am. Dec. 401. 


“Chastity” means actual personal virtue and char- 
acter, and not a mere external reputation for chas- 
tity. People v, Weinstock, 140 N, Y. S. 453, 457, 27 
N. Y. Cr. R. 53. See Chaste. 


CHATTEL. An article of personal property ; 
any species of property not amounting to a 
freehold or fee in land. People v. Holbrook, 
13 Johns. (N. Y.) 94; Hornblower v. Proud, 
2 Barn. & Ald. 335; State v. Bartlett, 55 Me. 
211; State v. Brown, 9 Baxt. (Tenn.) 34, 40 
Am. Rep. 81; Bowyer v. Beardon, 116 Tex. 
337, 291 8. W. 219, 222; Curington v. State, 
80 Fla. 494, 86 So. 344, 345; U. S.v. Sischo 
(C. C. A.) 270 F. 958, 961. 
A thing personal and movable. 

Castle (C. C. A.) 267 F. 521, 522. ~ 


Castle v. 


The term has been held to include growing Crops; 
West Springfield Trust Co. v, Hinckley, 258 Mass. 
157, 154 N. E. 580, 582; Power Mercantile Co. v. 
Moore Mercantile Co., 55 Mont. 401, 177 P. 406, 407, 
McRight v. Farned, 14 Ala. App. 445, 70 So. 297, 298; 
municipal bonds; Kornegay v. City of Goldsboro, 
180 N. C. 441, 105 8. E. 187, 193; and bank bills, bank 
notes, coin, Money, mortgages, shares of stock, and 
negotiable instruments; Gockstetter vy. Williams 
(D. C.) 9 F.(2d) 928, 930; as well as choses in action 
generally; Sharp v. Cincinnati, N. O. & T. P. Ry. 
Co., 133 Tenn. 1, 179 S. W. 375, 376, Ann. Cas. 1917C, 
1212. For a decision to the contrary as regards 
choses in action, including shares of stock, see Vi- 
dal v. South American Securities Co. (C. C. A.) 276 
F. 855, 868. See, also, Bachmann-Bechtel Brewing 
Co. v. Gehl, 139 N. Y. S 807, 810, 154 App. Div. 849 
(liquor tax certificate}; Carrollton Monument Co. 
v. Geary, 240 S. W. 506, 507, 210 Mo. App. 45 (granite 
monument for a lot in @ cemetery), 


The name given to things which in law are 
deemed personal property. Chattels are di- 
vided into chattels real and chattels person- 
al; chattels real being. interests in land 
which devolve after the manner of personal 
estate, as leaseholds. AS opposed to free- 
holds, they are regarded as personal estate. 
But, as being interests in real estate, they 
are called “chattels real,” to distinguish them 
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from movables, which are called “chattels per- 
sonal.” Mozley & Whitley.: 

Chattels personal are movables only; chat- 
tels real are such as savor only of the realty. 
Putnam v. Westcott, 19 Johns. (N. Y.) 73; 
Hawkins v. Trust Co. (C. C.) 79 Fed. 50; In- 
surance Co. v. Haven, 95 U. S. 251, 24 L. Ed. 
473; Knapp v. Jones, 143 Ill 375, 82 N. E. 
382. 

The term “chattels” is a more comprehen- 
sive one than “goods,” as it includes animate 
as well as inanimate property. 2 Chit. Bl. 
Comm. 383, note. In a devise, however, they 
may be of the same import. Shep. Touch. 447; 
2 Fonbl. Eq. 335. 


—Chattel interest. An interest in corporeal 
hereditaments less than a freehold. 2 Kent, 
Comm, 342. 


—Personal chattels. Things movable which 
may be annexed to or attendant on the person 
of the owner, and carried about with him 
from one part of the world to another. 2 Bl. 
Comm. 387; 2 Kent, 340; Co. Litt. 48a; 4 Co. 
6; In re Gay, 5 Mass. 419; Brewster v. Hill, 
1N. H. 350. 


-—Real chattels. Such as concern, or savor of, 
the realty, such as leasehold estates; inter- 
asts issuing out of, or annexed to, real es- 
tate; such chattel interests as devolve after 
the manner of realty. 2 Bl. Comm. 386; 


Brown y. Beecher, 120 Pa. 590, 15 A. 608; 


State v. Welch, 16 Okl. Cr. 485, 184 P. 786, 
787; Chicago Auditorium Ass’n v. Willing 
(C. C. A.) 20 F.(2d) 837, 840; First Nat. Bank 
v. Brashear, 200 Cal. 889, 253 P. 148, 145; In 
re Dalton’s Estate, 183 Iowa, 1013, 168 N. W. 
332, 384. 


CHATTEL MORTGAGE. An instrument of 
sale of personalty conveying the title of the 
property to the mortgagee with terms of de- 
feasance ; and, if the terms of redemption are 
not complied with, then, at common law, the 
title becomes absolute in the mortgagee. 
Means v. Montgomery (C. C.) 23 F. 421; Stew- 
art v. Slater, 6 Duer (N. Y.) 99; In re Packard 
Press (C. C. A.) 5 F.(2d) 633, 635. A bill of 
sale with a defeasance clause incorporated in 
it. Monongahela Ins. Co. v. Batson, 111 Ark. 
167, 163 S. W. 510, 511; Bank of Dillon v. 
Murchison (C. C. A.) 213 F. 147, 151; Maynard 
v. Shaw, 246 Pa. 330, 92 A. 204, 205. Com- 
pare Owens v. Bridges, 13 Ga. App. 419, 79 
S. E. 225, involving a stipulation for a re- 
conveyance of the property rather than a de- 
feasance clause. 

A transfer of personal property-as security 
for a debt or obligation in such form that, 
upon failure of the mortgagor to comply with 
the terms of the contract, the title to the prop 
erty will be in the mortgagee. Thomas, 
Mortg. 427. f 

A conditional sale of a chattel as security 
for the payment of a debt or the performance 
of some other obligation. Jones, Chat. Mortg. 
§ 1. Alferitz v. Ingalls (C. C.) 83 F. 964; 


CHAUFFEUR 


People v. Remington, 59 Hun, 282, 12 N. Y. S. 
824, 14 N. Y. S. 98; Allen v. Steiger, 17 Colo. 
552, 31 P. 226; Adler, Salzman & Adler v. 
Ammerman Furniture Co., 100 Conn. 223, 123 
A. 268, 269; In re Ulrop-Huff Co. (D. C.) 9 
F.(2d) 922, 923. 

An instrument giving a lien on personal 
property as security for a debt or the per- 
formance of some obligation. Davis v. Cald- 
well, 37 N. D. 1, 163 N. W. 275, 277; Stoddard 
v. Ploeger, 42 Idaho, 688, 247 P. 791, 793; 
Anglo-American Mill Co. v. First Nat. Bank; 
76 Colo. 57, 230 P. 118, 120. 


An absolute pledge, to become an absolute inter- 
est if not redeemed at a fixed time. Cortelyou v. 
Lansing, 2 Caines, Cas. (N. Y.) 200, per Kent, Ch, 

A pledge is distinguished from a chattel mort- 
gage by the fact that in a mortgage, the title is 


transferred; in a pledge, the possession. Jones, 
Mortg. § 4; Clanton Bank y. Robinson, 195 Ala. 194, 
70 So. 270; Security Trust Co. v. Edwards, 90 N. 


J. Law, 558, 101 A. 384, 38, L. R. A. 1917F, 273; 
In re German Publication Soc. (D. C.) 289 F. 509; 
J. H. & C. K. Eagle v. Kunkle, 278 Pa. 190, 122 A. 
276, 278; Conner v. Carpenter, 28 Vt. 287: Day v. 
Swift, 48 Me. 368: McCoy v. Lassiter, 95 N. C. 91; 
Wright v. Ross, 36 Cal. 414; Thurber v. Oliver (C. 
C.) 26 F. 224; Thompson v, Dolliver, 182 Mass. 103; 
Lobban v. Garnett, 9 Dana (Ky.) 389. 

Tho material distinction between a pledge and a 
mortgage of chattels is that a mortgage is a con- 
veyance of the legal title upon condition, and it be- 
comes absolute in law if not redeemed by a given 
time; a pledge is a deposit of goods, redeemable 
on certain terms, either with or without a fixed 
period for redemption. In pledge, the general prop- 
erty does not pass,‘as in the case of mortgage, and 
the pawnee has only a special property in the thing 
deposited, The pawnee must choose between two 
remedies,—a bill in chancery for a judicial sale 
under a decree of foreclosure, or a sale without ` 
judicial process, on the refusal of the debtor to re- 
deem, after reasonable notice to do so, Evans v. 
Darlington, 5 Blackf. (Ind.) 320. 

In a conditional sale the purchaser has merely a 
Tight to purchase, and no debt or obligation exists 
on the part of the vendor; this distinguishes such 
a sale from a mortgage, Weathersly v. Weathers- 
ly, 40 Miss. 462, 90 Am. Dec. 344; Gomez v. Kamp- 
ing, 4 Daly (N. Y.) 77. And see Willys-Overland 
Co. of California v, Chapman (Tex. Civ. App.) 206 
S. W. 978, 981; Young v, Phillips, 203 Mich. 566, 169 
N. W. 822. 


CHAUD-MEDLEY. A homicide committed in 
the heat of an affray and while under the in- 
fluence of passion; it is thus distinguished 
from chance-medley, which is the killing of 
a man in a casual affray in self-defense. 4 
Bl. Comm. 184. It has been said, however, 
that the distinction is of no great importance. 
See 1 Russ. Crimes, 660. : 


CHAUFFEUR. Defined by the New York 
Motor Vehicle (Highway) Law as anyone op- 
erating or driving a motor vehicle as an em- 
ployee or for hire. People y. Fulton, 96 Misc. 
663, 162 N. Y. S. 125, 126; People ex ‘rel. 
McCaul v. Loughrey (Sp. Sess.) 159 N. Y. 8. 
990. 


Statutes elsewhere contain substantially similar 
definitions, See Burns’ Ann, Si, Ind. 1926, § 10084; 


CHAUMPERT 


Ky. St. § 2739g¢-1(c); Acts Tex. 35th Leg. ec. 207, $ 25 
(Vernon’s Ann, Pen. Code art. 813, See, also, Amer- 
ican Automobile Ins. Co. v. Struwe (Tex. Civ. App.) 
218 S. W, 534, 587.. 


CHAUMPERT. A kind of tenure mentioned 
in a patent of 35 Edw. III. Cowell; Blount. 


CHAUNTRY RENTS.: Money paid to the 
crown by the servants or purchasers of chaun- 
try-lands. See Chantry. 


CHEAT, v. To defraud. State v. Mastin, 277 
Mo. 495, 211 8. W. 15, 18. It necessarily im- 
plies a fraudulent intent. Clolinger v. Calla- 
han, 204 Ky. 33, 263 S. W. 700, 702. 

The words “cheat and defraud” usually 
mean to induce a person to part with the pos- 
session of property by reason of intentionally 
false representations relied and acted upon 
by such person to his harm. Antonio Pepe 
Co. v. Apuzzo, 98 Conn. 807, 120 A. 681, 682; 
Cheek v. State, 14 Ga. App. 536, 81 S. E. 586. 
They include not only the crime of false pre- 
tenses, but also all civil frauds. Hinshaw 
v. State, 188 Ind. 147, 122 N. E. 418, 419. 


CHEAT, n. Swindling; defrauding. “De- 
ceitful practices in defrauding or endeavoring 
to defraud another of his known right, by 
some willful device, contrary to the plain 
rules of common honesty.” Hawk. P. C. b. 2, 
c. 23, § 1. “The fraudulent obtaining the 
property of another by any deceitful and ille- 
gal practice or token (short of felony) which 
affects or may affect the public.” Steph. 
Crim. Law, 93. 

Cheats, punishable at common law, are 
such cheats (not amounting to felony) as are 
‘effected by deceitful or illegal symbols or 
tokens which may affect the public at large, 
and against which common prudence could 
not have guarded. 2 Whart. Crim. Law, $ 
1116; 2 East, P. C. 818; People v. Babcock, 7 
Johns. (N. Y.) 201, 5 Am, Dec. 256; Von 
Mumm v. Frash (C. C.) 56 F. 886; State v. 
Parker, 43 N. H. 85. 


CHEATERS, or ESCHEATORS, were officers 
appointed to look after the king’s escheats, a 
duty which gave them great opportunities of 
fraud and oppression, and in consequence 
many complaints were made of their miscon- 
duct. Hence it seems that a cheater came to 
signify a fraudulent person, and thence the 
verb to cheat was derived. Wharton. 


CHECK, v. To control or restrain; to hold 
within bounds. To verify or audit; to veri- 
fy, guard, or examine the work of another. 
Marsh v. State, 125 Ark. 282, 188 S. W. 815, 
816 ; State v. Hearn, 115 Ohio St. 340, 154 N. 
E. 244, 245. Particularly used with reference 
to the control or supervision of one depart- 
ment, bureau, office, or person over another, 


—Check-off system. In mining, a system 
whereby the mine operator retains certain 
sums from the miners’ wages and pays the 
sums retained to the miners’ union for a par- 


318 


ticular purpose, such as the purchase of food 
to advance efforts to unionize and destroy 
competition of mines in another state. Bor- 
derland Coal Corporation v. International 
Organization of United Mine Workers of Am- 
erica (D. C.) 275 F. 871, 878. 


—Check-roll. In English law. A list or book, 
containing the names of such as are attend- 
ants on, or in the pay of, the queen or other 
great personages, as their household serv- 
ants. 


CHECK, n. A commercial device intended to 
be used as a temporary expedient for actual 
money, and generally designed for immediate 
payment, and not for circulation. Kennedy v. 
Jones, 140 Ga. 302, 78 S. E. 1069, 1070, Ann. 
Cas. 1914D, 355; In re Brown, 2 Sto. 502, 
Fed. Cas. No. 1,985; Merchants’ Nat. Bank 
v. Bank, 10 Wall. 647, 19 L. Ed. 1008; Wood 
River Bank v. Bank, 36 Neb. 744, 55 N. W. 
239. 

An order on a bank for the payment of mon- 
ey. Glennan v. Rochester Trust & Safe De- 
posit Co., 209 N. Y. 12, 102 N. E. 537, 539, 52 
L. R. A. (N. 8.) 302, Ann. Cas. 1915A, 441; 
State v. Jackson, 163 La. 34, 111 So. 486. 

A draft or order upon a bank or banking- 
house, purporting to be drawn upon a deposit 
of funds, for the payment at all events of a 
certain sum of money to a certain person 
therein named, or to him or his order, or to 
bearer, and payable instantly on demand. 2 
Daniel, Neg. Inst. § 1566; Bank v. Patton, 
109 Ill. 484; Douglass v. Wilkeson, 6 Wend. 
(N. Y.) 643; Thompson v. State, 49 Ala. 18; 
Bank v. Wheaton, 4 R. I. 33; Metropolitan 
Loan Co. v. Reeves (Tex. Civ. App.) 236 S. W. 
762. 


Defined by the Negotiable Instruments Act as a 
bill of exchange drawn on a bank payable on de- 
mand. Commercial & Savings Bank Co, of Bella- 
fontaine, Ohio, v, Citizens’ Nat, Bank of Franklin, 
68 Ind. App. 417, 120 N. E. 670, 674; Casper v. 
Kuhne, 140 N. Y. S. 86, 87, 79 Misc. 411; Bell-Way- 
land Co. v. Bank of Sugden, 95 OKI. 67, 218 P., 705, 
706. But see Merchants’ & Planters’ Bank of Cam- 
den v. New First Nat. Bank of Columbus, Ohio, 
116 Ark. 1, 170 S, W. 852, 854, Ann, Cas. 1917A, 944. 

A check differs from an ordinary bill of exchange 
in the following ‘particulars: (1) It is drawn on a 
bank or bankers, and is payable immediately on 
presentment, without any days of grace. (2) It is 
payable immediately on presentment, and no ac- 
ceptance as distinct from payment is required. (3) 
By its terms it ig supposed to be drawn upon a 
previous deposit of funds, and is an absolute appro- - 
priation of so much money in the hangs of the bank- 
ers to the holder of the check, to remain there un- 
til called for, and cannot after notice be withdrawn 
by the drawer. Merchants’ Nat. Bank v. State Nat. 
Bank, 10 Wall. 647, 19-L. Ed. 1008; In re Brown, 4 
Fed, Cas, 342; People v. Compton, 123 Cal. 403, 56 
P. 44. 

The term “check,” within the ordinary meaning 
of that term, includes “draft,” the only distinction 
being that in a draft the drawer is a bank, while 
in the ordinary check the drawer is an individual. 
Leach v. Mechanics’ Say. Bank, 211 N. w 506, 508, 
202: Iowa, 899, 50 A. La R. 388, : 
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—Check-book. A book containing blank checks 
on a particular bank or banker, with an inner 
margin, called a “stub,” on which to note the 
number of each check, its amount and date, 
and the payee’s name, and a memorandum of 
the balance in bank. 


—Cashier’s check. One issued by an author- 
ized officer of a bank directed to another per- 
son, evidencing that the payee is authorized 
to demand and receive upon presentation from 
the bank the amount of money represented by 
the check. State v. Tyler County State Bank 
(Tex, Com. App.) 277 S. W. 625, 627, 42 A. L. 
R. 1347. A form of a check by which the 
bank lends its credit to the purchaser of the 
check, the purpose being to make it available 
for immediate use in banking circles. Duke 
v. Johnson, 127 Wash. 601, 221 P. 321, 322, 
A bill of exchange drawn by a bank upon it- 
self, and accepted by the act of issuance. An- 
derson v. Bank of Tupelo, 135 Miss. 351, 100 
So. 179; Montana-Wyoming Ass’n of Credit 
Men v. Commercial Nat. Bank of Miles City, 
80 Mont. 174, 259 P. 1060, 1061; Walker v. 
Sellers, 201 Ala. 189, 77 So. 715. In its legal 
effect, it is. the same as a certificate of de- 
posit, certified check or draft. Middlekauff v. 
State Banking Board, 111 Tex. 561, 242 S. W. 
442, 443; Lummus Cotton Gin Co. v.,Walker, 
195 Ala. 552, 70 So. 754, 756; Montana-Wyo- 
ming Ass’n of Credit Men v. Commercial Nat. 
Bank of Miles City, 80 Mont. 174, 259 P. 
1060, 1061. 


—Crossed check. A check crossed with two 
lines, between which are either the name of a 
bank or the words “and company,” in full or 
abbreviated. In the former case, the banker 
on whom it is drawn must not pay the money 
for the check to any other than the banker 
named ; in the latter case, he must not pay it 
to any other than a banker. 2 Steph. Comm. 
118, note c. And see 7 Exch. 389; [1903] A. 
C. 240; Farmers’ Bank vy. Johnson, King & 
Co., 134 Ga. 486, 68 S. E. 85, 30 L. R. A. (N. 
S.) 697, 137 Am. St. Rep. 242. 


—Forged check. A check on which the mak- 
er’s name is forged—not oñe which has forg- 

‘ed indorsements. Kleinman v. Chase Nat. 
Bank of City of New York, 124 Misc. 173, 207 
N. Y. S. 191, 198. See, also, International Un- 
ion Bank v. National Surety Co., 245 N. YX. 
368, 157 N. E. 269, 270. A check which is cre- 
ated as a result of a criminal act of forgery. 
Samples v. Milton County Bank, 34 Ga. App. 
248, 129 S. E. 170. 


--Memorandum check. A check given ‘by a 
borrower to a lender, for the amount of a 
short loan, with the understanding that it is 
not to be presented at the bank, but will be 
redeemed by the maker himself when the loan 
falls due. This understanding is evidenced by 
© writing the word “Mem.” on the check. This 
is not unusual among merchants. See U. S. 
v. Isham, 17 Wall. 502, 21 L. Ed. 728; Turn- 
bull v. Osborne, 12 Abb. Prac. (N. S) (N. Y.) 


CHICANE 


202; Franklin Bank y. Freeman, 16 Pick. 
Mass.) 539; Dykers v. Bank, 11 Paige. (N. Y.) 
312; Story, Pr. Notes § 499. 


CHECKER. The old Scotch form of ex- 
chequer. 


CHECKERBOARD SYSTEM. This term, 
with reference to entries on lands, means one 
entry built on another, and a third on the 
second, Sequatchie & South Pittsburg Coal 
& Iron Co. v. Tennessee Coal, Iron & R. Co., 
131 Tenn. 221, 174 S. W. 1122. 


CHEFE. In Anglo-Norman law. Were or 
weregild; the price of the head or person, 
(capitis pretium.) 


CHEMERAGE. In old French law. The 
privilege or prerogative of the eldest. A pro- 
vincial term derived from chemier, (q. v.) 
Guyot, Inst. 


CHEMIER. In old French law. The eldest 
born. A term used in Poitou and other places, 
Guyot, Inst. 


CHEMIN. Fr. The road wherein every man 
goes; the king’s highway. Called in law 
Latin via regia. Termes de la Ley; Cowell; 
Spelman, Gloss. 


CHEMIS. In old Scotch law. 
ing or mansion house. 


A chief dwell- 


CHEQUE. A variant of check (q. v.). 


CHEROKEE NATION. 
Indian tribes, 


One of the civilized 
See Indians; Indian Tribe. 


CHEVAGE. A sum of money paid by vil- 
leins to their lords in acknowledgment of 
their bondage. 


It was exacted for permission to marry, and also 
permission to remain without the dominion of the 
lord. When paid to the king, it was called ,subjec- 
tion. Termes de la Ley; Co. Litt. 140 a; Spelman, 
Gloss. 


Chevage seems also to have been used for 
a sum of money yearly given to a man of 
power for his countenance and protection as 
a chief or leader. Termes de la Ley; Cowell. 


A loan or 
Cowell. 


CHEVANTIA. In old records. 
advance of money upon credit. 


CHEVISANCE. An agreement or composi- 
tion; an end or order set down between a 
creditor or debtor; an indirect gain in point 
of usury, etc.; also an unlawful bargain or 
contract. Wharton. 


CHEVITIAE. In old records. Pieces of 
ground, or heads at the end of plowed lands. 
Cowell. 


CHEZE. A homestead or homesfall which is 
accessory to a house, 


CHICANE. Swindling; shrewd 
The use of tricks and artifice. 


cunuing. 


CHICKASAW NATION 


CHICKASAW NATION. One of the civilized 
Indian tribes. See Indians; Indian Tribe. 


CHIEFRIE. In feudal law. 
paid to the lord paramount. 


A small rent 


CHIEF. One who is put above the rest. 
Principal; leading; head; eminent in pow- 
er or importance; the best or most important 
or valuable of several. 

Declaration in chief is a declaration for 
the principal cause of action. 1 Tidd, Pr. 
419. 

Eramination in chief is the first exami- 
nation of a witness by the party who pro- 
duces him. 1 Greenl. Ey. § 445. 

Tenant in chief was one who held directly 
of the king. 1 Washb. R. P. *19. See “Chief, 
tenant in,” infra. 


CHIEF BARON. ‘The presiding judge of the 
English court of exchequer; answering to 
the chief justice of other courts. 3 Bl, Comm. 
44; 3 Steph. Comm. 401. 


CHIEF CLERK, The principal clerical offi- 
cer of a bureau or department, who is gener- 
ally charged, subject to the direction of his 
superior officer, with the superintendence of 
the administration of the business of the of- 
fice, 


CHIEF JUDGE. In some states, the presid- 
ing judge, as in the New York Court of Ap- 
peals and the Maryland Court of Appeals. 
The term is also used in 1 Tyler (Vt.) with 
“assistant” judge for the puisne. It is like- 
wise applied to the judge of the London bank- 
ruptcy court. In general, the term is equiva- 


leut to “presiding justice’ or “presiding 
magistrate.” Bean v. Loryea, 81 Cal. 151, 22 
P. 513. 


CHIEF JUSTICE. The presiding, eldest, or 
principal judge of a court of justice. 


CHIEF JUSTICE OF ENGLAND. The pre- 
siding judge in the king’s bench division of 
the high court of justice, and, in the absence 
of the lord chancellor, president of the high 
court, and also an ex officio judge of the court 
of appeals. The full title is “Lord Chief Jus- 
tice of England.” 


CHIEF JUSTICE OF THE COMMON PLEAS. 
In England. The presiding judge in the court 
of common pleas, and afterwards in the com- 
mon pleas division of the high court of justice, 
and one of the ew oficio judges of the high 
court of appeal. 


CHIEF JUSTICIAR. In old English law. A 
high judicial officer and special magistrate, 
who presided over the aula regis of the Nor- 
man kings, and who was also the principal 
minister of state, the second man in the king- 
dom, and, by virtue of his office, guardian of 
the realm in the king’s absence. 3 BL Comm. 
38. 
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CHIEF LORD. The immediate lord of the 
fee, to whom the tenants were directly and 
personally responsible. Burton, R. P. 317. 


CHIEF MAGISTRATE. The head of the 
executive department of government of a na- 
tion, state, or municipal corporation. McIn- 
tire v. Ward, 3 Yeates (Pa.) 424, 


CHIEF PLEDGE. The borsholder, or chief of 
the borough. Spelman. 


CHIEF RENTS. In English law. Were the 
aunual payments of freeholders of manors; 
and were also called “quit-rents,” because by 
paying them the tenant was freed from all oth- 
er rents or services, 2 Bl. Comm. 42. 


CHIEF, TENANT IN. In English feudal law. 
All the land in the kingdom was supposed 
to be holden mediately or immediately of the 
king, who was styled the “Lord Paramount,” 
or “Lord Above All;” and those that held 
immediately under him, in right of his crown 
and dignity, were called his tenants “in ca- 
pite” or “in chief,” which was the most hon- 
orable species of tenure, but at the same time 
subjected the tenant to greater and more bur- 
densonie services than inferior tenures did. 
Brown. 


CHILD, This word has two meanings in 
law: (1) In the law of the domestic rela- 
tions, and as to descent and distribution, it 
is used strictly as the correlative of “parent,” 
and means a son or daughter, irrespective of 
age, considered as in relation with the father 
or mother, and ‘does not ordinarily include 
a grandchild; nor does it ordinarily include, 
in its legal meaning, an illegitimate child. 
(2) In the law of negligence, and in laws 
for the protection of ¢hildren, ete., it is used 
as the opposite of “adult,” and means the 
young of the human species (generally under 
the age of puberty or not old enough to dis- 
pense with maternal aid and care), without 
any reference to parentage and without dis- 
tinction of sex. Miller v. Finegan, 26 Fla. 
29, 7 So. 140, 6 L. R. A. 813; Falter v. Walker, 
47 OKL. 527, 149 P. 1111, 1112; Bradley v. Gil- 
liam (Tex. Civ. App.) 260 S. W. 289, 291; Hog- 
gatt v. Clopton, 142 Tenn. 184, 217 S. W. 657, 
660; Albright v. Albright, 116 Ohio St. 668, 
157 N. E. 760, 763; Central of Georgia R. Co. 
v. Robins, 209 Ala. 6, 95 So. 367, 369, 36 A. 
L. R. 10; Meisner v. U. S. (D. C.) 295 F. 866, 
868; State v. Gauthier, 113 Or. 297, 281 P. 
141, 144, 

The word “child” in statutes often means 
either child or children. Cunningham v. 
Dunn, 84 W. Va. 593, 100 S. B. 410, 411. See 
Children. 


«Child of tender age or years. Such a child 
must be less than 14 years old. Barnhill’s 
Adm’r v. Mt. Morgan Coal Co. (D. C.) 215 
F. 608, 610. A minor more than 15 years 
of age is not included within the meaning 
of the term. Paulk & Fossil v. Lee, 31 Ga. 
App. 629, 121 S. E. 845. 
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—Child’s part. A “child’s part,” which a wid- 
ow, by statute in some states, is entitled to 
take in lieu of dower or the provision made 
for her by will, is a full share to which a 
child of the decedent would be entitled, sub- 
ject to the debts of the estate and the cost of 
administration up to and including distribu- 
tion. Benedict v. Wilmarth, 46 Fla. 535, 35 
So. 84. 


—Illegitimate child. A bastard (q. v.). 


—Legitimate child. One born in lawful wed- 
lock. 


—Natural child. A bastard (q. v); a child 
born out of lawful wedlock. But in a statute 
declaring that: adopted shall have all the 
rights of “natural” children, the word “natur- 
al” was used in the sense of “legitimate.” 
Barns v. Allen, 9 Am. Law Reg. (O. 8.) 747. 
In Louisiana. Illegitimate children who have 
been acknowledged by the father. Civ. Code 
La. art. 202. In the civil law. A child by 
natural relation or procreation; a child by 
birth, as distinguished from a child by adop- 
tion, Inst. 1, 11, pr.; Id. 3,1, 2; Id. 3, 8 pr. 
See, also, Conner v. Parsley, 192 Ky. 827, 234 
S. W. 972, 974; Ransom v. New York, C. & 
St. L. Ry. Co., 98 Ohio St. 223, 112 N. E. 586, 
L. R. A. 19166, 704; Middletown Trust Co. 
v. Gaffey, 96 Conn. 61, 112 A. 689, 691. ~ 

A child by concubinage, in contradistinction 
to a child by marriage. Cod. 5, 27. 
—Posthumous child. One born after the fa- 
ther’s death. 


— Quasi posthumous child. In the civil law. 
One who, born during the life of his grand- 
father, or other male ascendant, was not his 
heir at the time he made his testament, but 
who by the death of his father became his heir 
in his life-time. Inst. 2, 13, 2; Dig. 28, 3, 13. 


CHILDREN. Offspring; progeny; the im- 
mediate descendants of a person, whether by 
a first or subsequent marriage. Lewis, Perp. 
196; Stahl v. Emery, 147 Md. 123, 127 A. 760, 
762; Widgeon v. Widgeon, 147 Va. 1068, 133 
S. E. 353, 355. f 

Legitimate offspring; children born in wed- 
lock. Bell v. Phyn, 7 Ves. 458; In re Silva’s 
Estate, 82 Ariz. 573, 261 P. 40, 41. 


Ordinarily, the word does not include “grandchil- 
dren.” Lowrey v. Le Flore, 149 P. 1112, 1114, 48 Ok1. 
235, Ann. Cas. 1918, 1001; In re Alburger’s Estate, 
274 Pa, 10, 117 A. 450; In re Roberts’ Estate, & 
Wash, 163, 146 P., 398, 400; In re Spooner’s Estate, 
172 Wis, 174, 177 N. W. 598, 600; Hunt v. New Or- 
Jeans Ry. & Light Co., 140 La. 524, 73 So, 667, 668: 
Com. St. Neb. 1911, c. 23, § 2; Noteware v. Colton, 95 
Neb. 541, 145 N. W. 993; Hoggatt v. Clopton, 142 
Tenn. 184, 217 S. W. 657, 660; Bailey v. Jerome, 129 
S. C. 387, 125 S. Ey 29. 

As the term is used in deeds or wills especially, 
being technically a word of purchase and not of 
limitation, it will not be construed to mean grand- 
children, unless a strong case of intention or nec- 
essary implication requires it. Greenfield v, Laurit- 


Bu.Law Dict. (3p Ep.)—21 


CHILDREN 


son, 306 Ill, 279, 187 N.. E. 818, 819; Hanes v. Central 
Illinois Utilities Co., 262 Ill. 86, 104 N. E. 156, 157; 
Warne v. Sorge, 258 Mo. 162, 167 S. W. 967, 968; Car- 
ter v. Carter, 208 Ky. 291, 270 S. W. 760, 761; Mero- 
witz v. Whitby, 138 Md. 222, 113 A. 651, 652. For cas- 
es holding that ‘child’: or “children” . includes 
“grandchildren,” see Holbrook v. Shepard, 245 N. Y. 
618, 157 N. E. 882; Ex parte Cline, 213 Ala, 599, 105 
So. 686, 688; Davis v. Thompson, 179 Ind, 539, 101 
N. E. 1012, 1018. See, also, Lewis, Perp. 195, 196: 2 
Crabb, Real Prop. pp. 38, 39, 8§ 988, 989; 4 Kent, 
Comm. 345, 346, note. 

“Children” is ordinarily a word of description, 
limited to persons standing in the same relation, 
and has the same effect as if all the names were 
given. Balcom v. Haynes, 14 Allen (Mass.) 204; 
Rowley v. Currie, 94 N. J. Eq. 606, 120 A. 653, 656. 

“Children” is a word of purchase and not of lim- 
itation, unless the context plainly denotes other- 
wise. Reiff v. Pepo, 290 Pa. 608, 139 A. 144, 146; 
Hutchens v. Denton, 83 W. Va. 580, 98 S. E. 808, 809; 
Echols v. Jordan, 39 Ala. 24. On the other hand, 
“issue” is ordinarily used as a word. of limitation. 
Stout v. Good, 245 Pa. 383, 91 A. 613, 615; Antley v. 
Antley, 132 S. C. 306, 128 S. E. 31, 33. But where 
the intention of the Legislature or of a testator 
is manifest or where a different construction would 
cause partial intestacy, the word “child” or “chil- 
dren” will be given the comprehensive meaning of 
“issue” or descendants. In re Tone’s Will, 174 N. Y. 
S. 391, 393, 186 App. Diy. 361; Ansonia Nat. Bank v. 
Kunkel, 105 Conn. 744, 136 A. 588, 590; State Bank 
& Trust Co. v. Nolan, 103 Conn. 308, 180 A. 483, 489; 
Mowatt v. Carow, 7 Paige, Ch. (N. Y.) 328, 32 Am. 
Dec. 641; Ruff v. Rutherford, 1 Bail. Eq. (S. C.) 7: 
Dickinson v. Lee, 4 Watts (Pa,)} 82, 28 Am. Dec. 684 

Similarly, the word “heirs,” in its natural sig- 
nification, is a word of limitation, and is presumed 
to be used in that sense, unless a contrary inten- 
tion appears. Sanders, Matter of, 4 Paige (N. Y.) 
293; Rogers vV. Rogers, 3 Wend. (N. Y.) 508, 20 Am. 
Dec. 716. Hence, neither the term “heirs” nor “heirs 
of the body” is ordinarily equivalent to “children.” 
Kaleialii v, Sullivan (C. C. A.) 242 F. 446, 450; Snow- 
den v. Snowden, 187 N. C., 539, 122 S. E. 300, 301; 
Belcher v. Ramey, 173 Ky. 784, 191 S. W. 520, 523; 
In re Webb’s Estate, 250 Pa. 179, 95 A. 419, 420; Bass 
v. Surls (Tex. Civ. App.) 153 S. W. 914, 916. But the 
words “heirs” and “heirs of the body” are often 
used synonymously with “children,” and will be so 
construed in wills if necessary to carry into effect 
the manifest intention of the testator. Gillilan v. 
Gillilan, 278 Mo. 99, 212 S. W. 848, 351; Bentley v. 
Consolidation Coal Co., 209 Ky. 63, 272 S. W. 48, 49; 
Lee v. Roberson, 297 Ill. 321, 130 N. E. 774, 778;. Des- 
mond v. MacNeill, 90 Conn, 142, 96 A. 924, 925; Con- 
over v. Cade, 184 Ind. 604, 112 N. E. T, 12; Gibson v. 
Gibson, 113 S. C. 160, 101 S. E. 922; Darragh v. Bar- 
more (Tex. Com. App.) 242 S. W. 714, 718. 

Adopted children are not included within the term 
“children,” in the absence of a manifest intention 
to the contrary, Savells v. Brown’s Guardian, 187 
Ky. 184, 218 S. W. 462, 463; Parker v, Carpenter, 77 N. 
H. 453, 92 A. 955; Melek v. Curators of University 
of Missouri, 213 Mo. App. 572, 250 S. W. 614, 615: 
Casper v. Helvie, 8 Ind. App. 166, 146 N. E. 123, 125; 
State v. District Court of Ramsey County, 133 Minn. 
265, 158 N. W. 250, 251. For cases holding that ‘‘chil- 
dren” includes adopted children, see Burk v. Burk, 
222 Mich, 149, 192 N. W. 706, 707; Hopkins v, Gif- 
ford, 309 Ill. 363, 141 N. E. 178, 181; In re Cupples’ 
Estate, 272 Mo. 465, 199 S., W. 556, 557; Ex parte 
Cline, 213 Ala. 599, 105 So. 686, 687, 

Stepchildren may also be included within the 
meaning of the word “children.” Newark Paving 
Co. v. Klotz, 85 N. J. Law, 432, 91 A. 91, 92; Hum- 
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mel v. Supreme Conclave I. ©. H., 256 Pa. 164, 100 
A. 589. st 

The word “children,” as in a statute, deed, or will, 
generally means legitimate children, unless there 
is ‘something which shows a contrary intent, 31 Ch. 
D. 542; LR. 7H. L. 8; Rhodes v. Williams, 143 
Ga. 342, 8 S. E. 105, 107; Hardesty v. Mitchell, 302 
Til. 369, 184 N. E. 745, 746, 24 A, L. R. 565; Wilson 
v. Bass, 70 Ind, App. 116, 118 N. E. 379, 380; Com- 
Monwealth v: Ray, 196 Ky. 203, 244 S. W. 415; Crei- 
sar v. State, 97 Ohio St. 16, 119 N. E. 128; Peerless 
Pac, Co. v. Burckhand, 90 Wash. 221, 155 P. 1037, 1038, 
L. R. A. 1917C, 353, Ann. Cas, 1918B, 247; Heater v. 
Van Auken, 14 N. J. Eq. 15%; Gardner v. Heyer, 
2 Paige (N. Y.) 1L Such is its meaning under vā- 
rious Workmen’s Compensation Acts. Murrell v. 
Industrial Commission, 291 Ill. 334, 126 N. ©. 189, 
190; Broadbent's Case, 240 Mass. 449, 134 N. E. 632, 
434; 
735, 177 App. Div, 123; Travelers’ Ins. Co. v. Peters 
(Tex. Civ. App.) 280 5. W. 310, 312. 

Sometimes, however, “children” is construed as in- 
cluding duly recognized illegitimate children; Hast- 
ings v. Rathbone, 194 lowa, 177, 188 N. W. 960, 962, 
23 A. L. R. 392; Selby v. Brenton, 75 Ind App. 248, 
130 N. EA 448, 449; and even illegitimate children who 
have not been acknowledged; Eaton v. Eaton, 88 
Conn. 269, 91 A. 191, 195; Shelton v. Minnis, 107 Miss. 
133, 66 So. 114, 115; Pearman v. People, 64 Colo. 26, 
170 P. 192, 


CHILDWIT. In Saxonlaw. The right which 
a lord had of taking a fine of his bondwoman 
gotten with child without his license, Termes 
de la Ley. 

The custom in Essex county, England, 
whereby every reputed father of a bastard 
child was obliged to pay a small fine to the 
lord. Cowell. 


CHILLING A SALE. The act of bidders or 
others who combine or conspire to suppress 
fair competition at a sale, for the purpose 
of acquiring the property at less than its fair 
value. - Vette v; Hackman, 292 Mo. 138, 237 
S. W. 802, 805. 


CHILTERN HUNDREDS. In English law. 
The offices of steward or bailiff of His Majes- 
ty’s three Chiltern Hundreds of Stoke, Des- 
borough, and Bonenham; or the steward of 
the Manor of Northsted. Chiltern Hundreds 
is an appointment under the hand and seal of 
the Chancellor of the Exchequer. May, Parl. 
Pr, 642, f 


The stewardship ‘of the Chiltern Hundreds is a 
nominal office in the gift of the crown, usually ac- 
cepted by members of the house of commons de- 
sirous of vacating their seats. By law a member 
once duly elected to parliament is compelled to dis- 
charge the duties of the trust conferred upon him, 
and is not enabled at will to resign it. But by stat- 
ute, if any member accepts any office of profit from 
the crown, (except officers in the army or navy ac- 
cepting a new commission,) his seat is vacated. If, 
therefore, any member wishes to retire from the 
representation of the county or borough by which 
he was sent to parliament, he applies to the lords 
of the treasury for the stewardship of one of the 
Chiltern Hundreds, which’ having received, and 
thereby accomplished his ‘purposé, he again resigns 
the office. Brown. hoani ` 


Bell v. Terry & Trench Co., 163 N. Y. S. 733, 
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CHIMIN. In old English law. A-road, way, 
highway. It is either the king’s highway 
(chiminus regis) or a private way. The first 
is that over which the subjects of the realm, 
and all-others under the protection of the 
crown, have free liberty to pass, though the 
property in the goil itself belong to some pri- 
vate individual; the last is that in which 
one person or more have liberty to pass over 
the land of another, by prescription or char- 
ter. Wharton. See Chemin, ` 


CHIMINAGE. A toll for passing on a way 
through a forest; called in the civil law 
“pedagium.” Cowell. See Co. Litt. 56-a; 
Spelman, Gloss.; Termes de la Ley; Bald- 
win's Ed. of Britton, 63. _ , 


CHIMINUS. The way by which the king and 
all his subjects and all under his protection 
have a right to pass, though the property of 
the soil of each side where the way lieth may 
belong to a private man. Cowell. 


CHIMNEY MONEY, or HEARTH MONEY. A 
tax upon chimneys or hearths; an ancient tax 
or duty upon houses in England, now repealed. 
See Hearth Money; Fuage. 


CHIPPINGAVEL, In old English law. A tax 
upon trade; a toll imposed upon traffic, or 
upon goods brought to a place to be sold; a 
toll for buying and selling. Whishaw; 
Blount, 


CHIRGEMOT, CHIRCHGEMOT. (Also spell- 
ed Chirgemote, Chirchgemote, Ciregemote, 
Kirkmote.) In Saxon law. An ecclesiastical 
assembly or court. Spelman. A synod or 
meeting in a church or vestry. 4 Inst. $21; 
Blount; Spelman, Gloss.; Hen. I. ce. 4, 8; 
Cunningh. Law Dict. 


CHIROGRAPH. 


In Old English Law 


A deed or indenture; also the last part of 
a fine of land, called more commonly, per- 
haps, the foot of the fine. Cruise, Dig. t. 35, © 
2, 8. 52. 

An instrument of gift or conveyance attest- 
ed by the subscription and crosses of the wit- 
nesses, which was in Saxon times called 
“chirographum,” and which, being somewhat 
changed in form and manner by the Normans, 
was by them. styled “charta.” Anciently when 
they made a chirograph or deed which re- 
quired a counterpart, as we call it, they en- 
grossed it twice upon one piece of parchment 
contrariwise, leaving a space between, in 
which they wrote in capital letters the word 
“chirograph,” and then cut the parchmént 
in two through the middle of the word, giving 


‘a part to each party. Cowell; 2 Bla. Comm. 


296. . See, also, Charta. cyrographata. 


a _ In Scotch Law 
“A written voucher for n debt, Bell: 
Bu. Law Dict. (3p ED.) 
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In Clvil and Canon Law 


An instrument written out and subscribed 
by the hand of the party who made it, wheth- 
er the king. or a private ‘person. Du Cange; 
Cowell. 


CHIROGRAPHA. In Roman law. Writings 
emanating from a single party, the debtor. 


- CHIROGRAPHER OF FINES. In English 
law. The title of the officer of the common 
pleas who engrossed fines in that court so as 
to be acknowledged into a perpetual record. 
Cowell, 


CH!IROGRAPHUM. In Roman law. A hand- 
writing; that which was written with a per- 
son’s own hand. An obligation which a per- 
son wrote or subscribed with his own hand; 
an acknowledgment of debt, as of money re- 
ceived, with a promise to repay. 

An evidence or voucher of debt; a security 
for debt. Dig. 26, 7, 57, pr. 

A right of action for debt. 


Chirographum apud debitorem repertum præ- 
sumitur solutum, An evidence of debt found 
in the debtor’s possession is presumed to be 
paid. Halk. Max. 20; Bell, Dict. See 14 M. 
& W. 379. 


Chirographum non extans præsumitur solutum. 
An evidence of debt not existing is presumed 
to have been discharged. Tray. Lat. Max. 
73. ig 


CHIROPODIST. One who treats diseases or 
malformations of the hands or feet, especially 
a surgeon for the feét, hands, and nails; a 
cutter or extractor of corns and callosities. 
State v. Armstrong, 38 Idaho, 493, 225 P. 491, 
33 A. L. R. 835. 


CHIROPODY.. The art of removing corns and 
callouses. State v. Armstrong, 38 Idaho, 493, 
225 P. 491, 493, 33 A. L. R. 835. 


CHIROPRACTIC, CHIROPRACTICS. A sys- 
tem of healing that treats disease by manipu- 
lation of the spinal column. Commonwealth 
v. Zimmerman, 221 Mass. 184, 108 N. E. 893, 
894, Ann, Cas. 19164A, 858;. Robinson v. State, 
212 Ala. 459, 102 So. 693, 695. 


- “Chiropractic” has such a meaning that one prac- 
ticing it may be found to be practicing medicine, 
Commonwealth vy. New England College of Chiro- 
practic, 221 Mass. 190; 108 N. E. 895, 896. 


CHIROPRACTOR. One who practices the 
system of chiropractic. Cummings v. State, 
214 Ala. 209, 106 So. 852, 854. One professing 
a system of manipulations which aims to cure 
disease by the mechanical restoration of dis- 
placed or subluxated bones, especially the ver- 
tebre, to their normal relation. Board of 
Medical Examiners of State of Utah v. Free- 
nor, 47 Utah, 430, 154 P. 941, 942, Ann. Cas. 
1917E, 1156. 


CHOSE: IN ACTION 


CHIRURGEON. The ancient denomination 
of a surgeon. 


CHIVALRY. In feudal law. Knight-service. 
Tenure in chivalry was the same as tenure by 
knight-service. 2 Bl. Comm. 61, 62. 


CHIVALRY, COURT OF. See Court of Chiv- . 
alry. 


CHIVALRY, TENURE BY. 
knight-service. Co. Litt. 


Tenure by 


‘CHOKE DAMP. A common name for carbon- 


ic acid;—so called from its extinguishing of — 
flame and animal life. Wells’ Adm’r v. Suther- 
land Coal & Coke Co., 116 Va. 1003, 83 S. E. 
384, 385. 


CHOP-CHURCH. A word mentioned in 9 
Hen. VI. c. 65, by the sense of which it was 
in those days a kind of trade, and by the judg- 
es declared to be lawful. But Brooke, in his ` 
abridgment, says it was only permissible by 
law. It was, without doubt, a nickname giv- 
en to those who used to change benefices, as 
to “chop and change” is a common expression. 
Jacob. 


CHOPS. The mouth of a harbor. Pub. St. 


Mass. 1882, p. 1288. 


CHORAL. In ancient times a person. admit- 
ted to sit and worship in the choir; a chor- 
ister. . 


CHOREPISCOPUS. In old European law. A 
rural bishop, or bishop's vicar. Spelman; 
Cowell. 


CHOSE. Fr. A thing; an article of personal 
property. A chose is a chattel personal, (Wil- 
liams, Pers. Prop. 4,) and is either in action 
or in possession. See Chose in Action and 
Chose in Possession, infra. 


—Chose local. A local thing; a thing annexed 
to a place, as a mill. Kitchin, fol. 18; Cow- 
ell; Blount. 


—Chose transitory. A thing which is movable, 
and may be taken away or carried from place 
to place. Cowell; Blount. 


CHOSE IN ACTION. A right to personal 
things of which the owner. has not the posses- 
sion, but merely a-right of action for their 
possession. 2 Bl. Comm. 389, 397; 1 Chit. Pr. 
99. The phrase includes all personal chat- 
tels which are not in possession; 11 App. Cas. 
440; and all property in action which de- 
pends entirely on contracts express or iti- 
plied; Castle v. Castle (C. C. A.) 267 F. 521, 
5238, 

A personal right not Teduced into posses- 
sion, but. recoverable by a suit at law. St. 
Louis &S. F. R. Co. v. Crews, 51 Okl. 144, 151 
P. 879, 882, Ann. Cas. 1918C, 823. 

Any right to damages, whether arising from 
the commission of a tort, the omission of a 
duty, or the breach of a contract. Pitts v. 


CHOSE IN ACTION 


Curtis, 4 Ala. 8350; Magee v. Toland, 8 Port. . 
(Ala.) 40. 


The term has been held to include rights of ac- 
tion for tort. Sharp v. Cincinnati, N. O. & T. P. 
Ry. Co., 133 Tenn. 1, 179 S. W. 375, 376, Ann. Cas. 
1917C, 1212; Northern Texas Traction Co. v. Hill 
(Tex. Civ, App.) 297 S. W. 778, 779. It has elsewhere 
been said, however, that the words “choses in ac- 
tion” mean nothing more and can have no broader 
signification than the words “rights of action,” and 
that “rights of action” include only rights of action 
founded on contracts, or for injuries to property, 
and not rights of action for torts. Wilson v. Shrad- 
er, B W. Va. 105, 79 S. E. 1083, 1085, Ann. Cas, 1916D, 
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A right to receive or recover a debt, de- 
mand, or danlages on a cause of action er 
contractu, or for a tort connected with con- 
tract, but which cannot be made available 
without recourse to an action. Comyns, Dig. 
Biens. Bushnell y. Kennedy, 9 Wall. 390, 19 
L. Ed. 736; Turner v. State, 1 Ohio St. 426; 
Sheldon v. Sill, 8 How. 441, 12 L. Ed. 1147; 
People v. Tioga Common Pleas, 19 Wend. (N. 
Y.) 73; Sterling vy. Sims, 72 Ga. 53; Bank v. 
Holland, 99 Va. 495, 39 S. E. 126, 55 L. R. A. 
155, 86 Am. St. Rep. 898; State v. District 
Court of Tenth Judicial Dist. in and for Fer- 
gus County, 240 P. 667, 669, 74 Mont. 355; 
First Nat. Bank v. Montgomery Cotton Mfg. 
Co., 211 Ala. 551, 101 So. 186, 188; Finkel- 
stein v. Dinnan, 221 Mich. 493, 191 N. W. 24, 
25; Pioneer Coal Co. v. Asher, 210 Ky. 498, 
276 S. W. 487, 490; Hammond vy. Carthage 
Sulphite Pulp & Paper Co. (C. C. A.) 8 F.(2d) 
35, 38; Realty Holding Co. v. Donaldson, 
268 U. S. 398, 45 S. Ct. 521, 522, 69 L. Ed. 1014. 

Personalty to which the owner has a right 
of possession in future, or a right of imme- 
diate possession, wrongfully withheld. Code 
Ga. 1882, § 2239 (Civ. Code 1910, $ 3648). And 
see Tumy v. Mayer, 289 Ill. 458, 124 N. E. 661, 
662. 


A distinction should be made between the security 
or the evidence of the debt, and the thing due. The 
chose in action is the money, damages or thing ow- 
ing. The bond or note is but the evidence of it. 
1 Bouv. Inst. p. 191; First Nat. Bank v. Holland, 
$9 Va. 495, 39 S. ©. 126, 55 L. R. A. 155, 86 Am. St. 
Rep. 898. 

The phrase is sometimes used to signify a right 
of bringing an action, and, at others, the thing it- 
self which forms the subject-matter of that right, 
or with regard to which that right is exercised; but 
it more properly includes the idea both of the thing 
itself and of the right of action as annexed to it 
Thus, when it is said that a debt is a chose in ac- 
tion, the phrase conveys the idea, not only of the 
thing itself, ¢. e., the debt, but also of the right 
of action or of recovery possessed by the person to 
whom the debt is due. When it is said that a chose 
in action cannot be assigned, it means that a thing 
to which a right of action is annexed cannot be 
transferred to another, together with such right. 
Brown. g 


CHOSE IN POSSESSION. A personal thing 
of which one has‘ possession. A thing in 
possession, as distinguished from’ a thing in 
action. Sterling v.:Sims, T2 Ga. 53; Vawter 
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v. Griffin, 40 Ind. 601. See Chose in Action. 
Taxes and customs, if paid, are a chose in 
possession; if unpaid, a chose in action. 2 
Bl. Comm. 408. 


CHOSEN FREEHOLDERS. Under the mu- 
nicipal organization of the state of New Jer- 
sey, each county has a board of officers, called 
by this name, composed of representatives 
from the cities and townships within its lim- 
its, and charged with administering the rev- 
enues of the county. They correspond to the 
“county commissioners” | or “supervisors” in 
other states. 


CHOUT. In Hindu law! A fourth, a fourth 
part of the sum in litigation. The “Mahratta 
chout” is a fourth of the revenues exacted 
as tribute by the Mahrattas. 


CHOW SUM. A Chinese name for ginseng 
roots which have been dried and treated with 
sugar and honey, such treatment having the 
purpose and effect of enhancing their value 


commercially but not therapeutically. Tong 
& Co. v. U. S., 12 Ct.. Cust. App. 32, 33. 
CHRENECRUDA. Under the Salic law. 


This was a ceremony performed by a person 
who was too poor to pay his debt or fine, 
whereby he applied to a rich relative to pay 
it for him. It consisted (after certain pre- 
liminaries) in throwing green herbs upon the 
party, the effect of which was to bind him 
to pay the whole demand. ` 


a 
CHRISTIAN. Pertaini 
the religion founded 
Christianity. 

As a noun, it signifies! one who accepts and 
professes to live by the doctrines and prin- 
ciples of the Christian religion; it does not 
include Mohammedans,| Jews, pagans, or in- 
fidels. Hale v. Everett, 53 N. H. 58, 16 Am. 
Rep. 82; State v. Buswell, 40 Neb. 158, 58 
N. W. 728, 24 L. R. A. 08. 


g to Jesus Christ or 
y him; professing 


CHRISTIAN NAME. ‘The baptismal name as 
distinct from the surname. Stratton v. Fos- 
ter, 11 Me. 467. The name which is given 
one after his birth or at baptism, or is after- 
ward assumed by him in addition to his fam- 
ily name. Badger Lumber Co. v. Collinson, 
97 Kan. 791, 156 P. 724, 725. 


A Christian name may consist of a single letter. 
Wharton; People v, Reilly, 257 Il]. 538, 101 N. E. 54, 
Ann. Cas, 1914A, 1112. There is no presumption that 
letters are not themselves Christian names, and 
where a letter or letters appear before a surname 
they are treated, In the absence of any showing to 
the contrary, as the Christian name. Riley v. Litch- 
field, 168 Iowa, 187, 150 N. W. 81, 82, Ann. Cas, 1917B, 


172. ; 
CHRISTIANITATIS URIA. ‘The court 
Christian. An ecclesiastical court, as op- - 


posed to a civil or lay t 
also, Court Christian. 


CHRISTIANITY. Thejreligion founded and 
established by Jesus Qhrist. Hale v. Eyer- 


ibunal, Cowell. See, 
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ett, 53. N. H. 9, 54, 16 Am. Rep. 82; People 
v. Ruggles, 8 Johns. (N. Y.) 297, 5 Am. Dec. 
335, 


. 

Concerning the maxim that Christianity is a part 
of the common law, or of the law of the land, see 
State v. Chandler, 2 Har. (Del.) 553; Board ọf Ed- 
ucation v. Minor, 23 Ohio St. 211, 13 Am. Rep. 233; 
Vidal v. Girard, 2.How, 127, 11 L. Ed. 205; Updegraph 
v. Comm., 11 Serg. & R. (Pa.) 394; Mohney v. Cook, 
26 Pa. 342, 67 Am. Dec. 419; Lindenmuller v. Peo- 
ple, 33 Barb. (N. Y.) 548; Rex v. Woolston, 2 Strange, 
834; Bloom v, Richards, 2 Ohio St. 387; City Coun- 
cil v. Benjamin, 2 Strob. (S. C.) 508, 49 Am. Dec. 
608; State v. Bott, 31 La, Ann, 663, 33 Am. Rep. 224; 
State v. Hallock, 18 Nev. 373; Guardians of the Poor 
v. Greene, 5 Binn. (Pa.) 555 (cited in U. S. v. 
Laws, 163 U. S. 263, 16 Sup. Ct. 998, 41 L. Ed. 151); 
Com, v. Kneeland, 20 Pick, (Mass.) 206. 


CHRISTMAS DAY. A festival of the Chris- 
tian church, observed on the 25th of Decem- 
ber, in memory of the birth of Jesus Christ. 


CHROME YELLOW. A metal largely used 
as a yellow pigment. It is an active poison. 
U. S. v. R. O. Boeckel & Co. (C. ©. A.) 221 F, 
885, 888. 


CHROMO. A chromolithograph ;—a picture 
produced from drawings on stones, each color 
being represented by a different stone. 
Stecher Lithographic Co. v. Dunston Litho- 
graph Co. (D. C.) 233 F. 601, 602. 


CHRONIC. With reference to diseases, of 
long duration, or characterized by slowly pro- 
gressive symptoms; deep-seated and obsti- 
nate, or threatening a long continuance ;— 
distinguished from acute. Coffey v. North- 
western Hospital Ass’n, 96 Or. 100, 183 P. 
762, 765; Williams v. Southern Surety Co., 
211 Mich. 444,179 N. W. 272, 275, 15 A. L. R. 
1234; Dillaway v. Burton, 256 Mass. 568, 153 
N. E. 18, 18. 


CHURCH. In its most general sense, the 
religious society founded and established by 
Jesus Christ, to receive, preserve, and propa- 
gate his doctrines and ordinances. 

A body or community of Christians, unit- 
ed under one form of government by the pro- 
fession of the same faith, and the observance 
of the same ritual and ceremonies. See Mc- 
Neilly v. First Presbyterian Church in Brook- 
line, 243 Mass. 331, 137 N. E. 691, 694. 

An organization for religious purposes or 
for the public workship of God. Bennett v. 
City of La Grange, 153 Ga. 428, 112 S. E. 482, 
485, 22 A. L. R. 1312. Any religious society 
or body. In re Werner’s Will (Sur.) 181 N. 
Y. S. 433, 434. 

The term may denote either a society of 
persons who, professing Christianity, hold 
certain doctrines or observances which differ- 
entiate them from other like groups, and 
who use a common discipline, or the building 
in which such persons habitually assemble 
for public worship. Baker v. Fales, 16 Mass. 
498; Tate v. Lawrence, 11 Heisk. (Tenn.) 
531; In re Zinzow, 18 Misc. 653, 43 N. Y. S. 


CHURCH 


714; Neale v. St. Paul’s Church, 8 Gill (Md.) 
116; Gaff v. Greer, 88 Ind. 122, 45 Am. Rep. 
449; Josey v: Trust Co., 106 Ga. 608, 32 S. 
E. 628; Den v. Bolton, 12 N. J. Law, 206, 214; 
St. Johns Church v. Hanns, 31 Pa. 9; Blair 
v. Odin, 3 Tex, 288; Witthaus v. St. Thomas’ 
Church in City and County of New York, 146 
N. Y. S. 279, 280, 161 App. Div. 208; Scott 
Co. v. Roman Catholic Archbishop for Dio- 
cese of Oregon, 83 Or. 97, 163 P. 88, 91. 


The terms “church” and “society” are used to 
express the same thing, namely, a religious body: 
organized to sustain public worship. In re Doug- 
lass’ Estate, 94 Neb. 280, 143 N. W. 299, 300, Ann. 
Cas. 1914D, 447. 


The body of communicants gathered into 
church order, according to established usage 
in any town, parish, precinct, or religious so- 
ciety, established according to law, and ac- 
tually connected and associated therewith 
for religious purposes, for the time being, is 
to be regarded as the church of such society, 
as to all questions of property depending 
upon that relation. Stebbins v. Jennings, 10 
Pick. (Mass.) 193. ' 

A congregational church is a voluntary as- 
sociation of Christians united for discipline 
and worship, connected with, and forming a 
part of, some religious society, having a legal 
existence. Anderson v. Brock, 8 Me. 248. 

In English ecclesiastical law. An institu- 
tion established by the law of the land in 
reference to religion. 3 Steph. Comm. 54. 
The word “church” is said to mean, in strict- 
ness, not the material fabric, but the cure 
of souls and the right of tithes. 1 Mod. 201. 


—Church building acts. Statutes. passed in 
England in and since the year 1818, with the 
object of extending the accommodation af- 
forded by the national church, so as to make 
it more commensurate with the wants of the 
people. 3 Steph. Comm. 152-164. 


—Church discipline act. The statute 3 & 4 
Vict. c. 86, containing regulations for trying 
clerks in holy orders charged with offenses 
against ecclesiastical law, and for enforcing 
sentences pronounced in such cases. Phillim. 
Ecc. Law, 1814. 


—Church of England. The church of England 
is a distinct branch of Christ’s church, and is 
also an institution of the state, (see the first 
clause of Magna Charta,) of which the sover- 
eign is the supreme head by act of parlia- 
ment, (26 Hen. VIII. c. 1,) but in what sense 
is not agreed. The sovereign must be a mem- 
ber of the church, and every subject is in 
theory a member. Wharton. Pawlet v. 
Clark, 9 Cranch, 292, 3 L. Ed. 735. 


—Church property. This term as used in a 
constitutional provision granting exemption 
from taxation has reference to the use of the 
property and its relation to the purposes and 
activities of the church organization, and 
does not exempt real property not used by it 
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for any purpose except to derive income 
therefrom. State v. Union Congregational 
Church, 173 Minn. 40, 216 N. W. 326, 328. - 


—Churech rate. In English law. A sum as- 
sessed for the repair of parochial churches by 
‘the representatives of the parishioners in 
vestry assembled.. Wharton. 


—Church reeve, A church warden; an over- 
seer of a church. Now obsolete. Cowell. 


. —Churech-scot. In old English law. Custo- 
mary obligations paid to the parish priest; 
from which duties the religious sometimes 
purchased an exemption for themselves and 
their tenants. 


—Church wardens. A species of ecclesiastical 
officers who are intrusted with the care 
and guardianship of the church building 
and property. These, with the rector and 
vestry, represent the parish in its corporate 
capacity. See 3 Steph. Comm. 90; 1 Bla. 
Comm. 394; Cowell; Terrett v. Taylor, 9 
‘Cranch, 48, 3 L. Hd. 650. 


—Church-yard. See Cemetery. 


—Community church. A name signifying a 

federation of churches retaining their sepa- 
rate identity and distinctive doctrines, 

. Christian Church of Vacaville v. Crystal, 78 
“Cal. App. 1, 247 P. 605, 608. 


CHURCHESSET. In old English law.. A 
certain portion or measure of wheat, ancient- 
ly paid to the church on St. Martin’s day; 
and which, according to Fleta, was paid as 
well in the time of the Britons as of the 
English. - Fleta, lib. 1, c. 47, § 28. 


CHURL. In Saxon law. A freeman of in- 
ferior rank, chiefly employed in husbandry. 
-1 Reeve, Eng. Law, 5. A tenant at will of 
free condition, who held land from a thane, 
on condition of rents and services, Cowell. 
>See Ceorl. 


Cl. Fr. So; here. 
. help you God. 
bien, as well. 


CIBARIA, Lat. In the civil law. Food; 
victuals. Dig. 34, 1. 


CICATRIX. In medical jurisprudence. A 
scar; the mark left in the flesh or skiu aft- 
er the healing of a wound, and having the 
appearance of a Seam or of a ridge of flesh. 


CIDER. Formerly, any. liquor made of fruit 
juices; now, the juice of apples either be- 
fore or after fermentation. U. S. v. Dodson 
(D. C.) 268 F. 397, 403; In re Stiller, 161 
N. Y. S. 594, 597, 175 App. Div. 211; Sterling 
Cider Co. v. Casey (D. C.) 285 F. 885, 886; 
Monroe Cider Vinegar & Fruit Co. v. | Riordan 
(D. C:) 274 F. 736; 737. 

: Iú law and commerce, the fermented juice 
of apples. State v: Meyer (Mo. App.) 221 $ 
W: 775,778; People v. McCoy, 217 Mich: 575, 


Ci Dieiu vous eyde, so 
Ci devant, heretofore. Ci 


_CIRCADA. 
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187 N. W. 888, 339; City of Texarkana v. 
Hudgins Produce Co., 112 Ark. 17, 164 8. W. 
736, 51 L. R. A. LO. S.) 1035. See Hard cider, 
infra. 


—Cider vinegar. Vinegar made from apple 
cider. People v. Douglas Packing Co., 194 
N. Y. S. 633, 635, 118 Mise. 775 


—Hard cider. Fermented cider, a strong, 
spirituous, and intoxicating drink. Monroe 
Cider Vinegar & Fruit Co. v. Riordan (D. C.) 
274 F. 736, 737; People v. Emmons, 178 Mich. 
126, 144 N. W. 479, 481, Ann. Cas. 1915D, 
425. 


—Sweet cider. Cider before fermentation, or 
cider in which fermentation has been prevent- 
ed—cider not yet become hard. U. S. v. 
Dodson (D. C.) 268 F. 397, 403. A nonalco- 
holic beverage composed of the expressed juice 
of apples. Monroe Cider Vinegar & Fruit Co. 
v. Riordan (C. C. A.) 280 F. 624, 626, reversing 
Monroe Cider Vinegar & Fruit Co. v. Riordan 
(D. C.) 274 F. 736. 


CINQUE PORTS. Five (now seven) ports or 
havens on the south-east coast of England, 
towards France, formerly esteemed the most 
important in the kingdom. They are Dover, 
Sandwich, Romney, Hastings, and: Hythe, to 
which Winchelsea and Rye have been since 
added. They had similar franchises, in some 
respects, with the counties palatine, and par- 
ticularly an exclusive jurisdiction, (before the 
mayor and jurats, corresponding to aldermen, 
of the ports,) in which the king’s ordinary 
writ did not run. 3 Bl. Comm. 79. The rep- 
resentatives in parliament and the inhabi- 
tants of the Cinque Ports were termed barons. 
Brande; Cowell; Termes de la Ley. And see 


‘Round, Feudal England 563. 


The 18 & 19 Vict. c. 48, (amended by 20 & 
21 Vict. ce. 1,) abolishes all jurisdiction and 
authority of the lord warden of the Cinque 
Ports and constable of Dover Castle, in or in 
relation to the administration of justice in 
actions, suits, or other civil proceedings at 
law or in equity. 


CIPHER. Ordinarily, a secret or disguised 
written: communication, unintelligible to one 
without a key. As applied to telegrams, a 
“cipher” message is one that is unintelligi- 
ble. Western Union Telegraph Co. v. Geo. F. 
Fish, Inc., 148 Md. 210, 128 A. 14, 16. . 


CIPPI.- An old English law term for the 
stocks, an instrument in which the wrists or 
ankles of petty offenders were confined. 


A tribute anciently paid to the 
bishop or archbishop for visiting ‘churches. 


‘Du Fresne. 
“CIRCAR. 


In Hindu law. Head of affairs; 
the state or government; a grand division of 
a province; a headman. A. name used by 
Europeans in Bengal’ to denote the Hindu 


‘writer and: accountant’ employed by them- 
selves; or in the publie offices. 


- Wharton, 
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CIRCUIT. A division of the country, ap- 


pointed for a particular judge to visit for the | 


trial of causes or for the administration of 
justice. See 3 Bla. Comm. 58; State v. Cool- 
er, 112 S. C. 95, 98 S. E. 845; State v. Map- 
pus, 107 S. C. 345, 92 S. E. 1053. 4 

Circuits, as the term is used in England, 
may be otherwise defined to be the periodical 
progresses of the judges of the superior courts 
of common law, through the several counties 
of England and Wales, for the purpose of ad- 
ministering civil and criminal justice. 8 Bla. 
Comm. 57; 3 Steph. Comm. 321. 


CIRCUIT COURTS. Courts whose jurisdic- 
tion extends Over several counties or districts, 
and of which terms are held in the various 
counties or districts to which their jurisdic- 
tion extends. 

The name of a former system of courts of 
the United States, invested with general orig- 
inal jurisdiction of such matters and causes 
as are of Federal cognizance, except the mat- 
ters specially delegated to the district courts. 
1 Kent, Comm. 301-303. Abolished by the 
Judicial Code of 1911. 

In several of the states, the name given to 
a tribunal, the territorial jurisdiction of which 
may comprise several counties or districts, 
and whose sessions are held in such counties 
or districts alternately. These courts usually 
have general original jurisdiction. In re 
Johnson, 12 Kan. 102; Montesano Lumber & 
Mfg. Co. v. Portland Iron Works, 78 Or. 53 
152 P. 244, 249; Blocker v. State, 90 Fla. 136, 
105 So. 316, 318; Renshaw v. Reynolds, 817 
Mo. 484, 297 S. W. 374, 376. 


CIRCUIT COURTS OF APPEALS. A system 
of courts of the United States (one in each 
circuit) created by act of congress of March 
3, 1891, composed of three judges (provision 
being made also for the allotment of the jus- 
tices of the supreme court among the circuits), 
and having appellate jurisdiction from the 
district courts except. in certain specified 
classes of cases. Judicial Code §§ 117, 119, 
128 (28 USCA §§ 212, 215, 225); 25 ©. J. 961. 


CIRCUIT JUDGE. The judge of a circuit 
court. Crozier y. Lyons, 72 Towa, 401, 34 N. 
W. 186. 


CIRCUIT JUSTICE. In federal law and prac- 
tice. The justice of the supreme court who is 
allotted to a given circuit. Judicial Code, § 
119 (28 USCA § 215). 


CIRCUIT PAPER. In English practice. A 
paper containing a statement of the time and 
place at which the several assises will be held, 
and other statistical information connected 
with the assises. Holthouse. 


Circuitus est evitandus; et boni judicis est lites 
dirimere, ne lis ex lite oriatur. 5 Coke, 81. 
Cireuity is to be avoided; and it is the duty 
of a good judge to determine litigations, lest 
one lawsuit arise out of another. Co, Litt. 


CIRCUMSPECTE AGATIS 


884 @; Wing. Max.: 179; Broom, Max. 343; 
15-M. & W. 208; 5 Exch. 829. 


CIRCUITY OF ACTION. A complex, indi- ` 
rect, or roundabout course of legal proceed- 
ing, making two or more actions necessary 
in order to effect that adjustment of rights 
between all the parties concerned in the trans- 
action which, by a more direct course, might 
have been accomplished in a single suit. This 
is particularly obnoxious to the law, as tend- 
ing to multiply suits. Fellows y. Fellows, 4 
Cow. (N. Y.) 682, 15 Am. Dec. 412. 


CIRCULAR NOTES. Instruments similar to 
“letters of credit.” They are drawn by resi- 
dent bankers upon their foreign correspond- 
ents, in favor of persons traveling abroad. 
The correspondents must be satisfied of the 
identity of the applicant, before payment; 
and the requisite proof of such identity is 
usually furnished, upon the applicant’s pro- 
ducing a letter with his signature, by a com- 
parison of the signatures. Brown. 


CIRCULATION. As used in statues provid- 
ing for taxes on the circulation of banks, this 
term includes all currency or circulating notes 
or bills, or certificates or bills intended to 
circulate as money. U. 8. v. White (C. C3 
19 F. 723; U. S. v. Wilson, 106 U. S. 620, 2 
S Ct. 85, 27 L. Ed. 310. 


—Circulating medium. This term is more com- 


, ‘prehensive than the term “money,” as it is 


the medium of exchanges, or purchases and 
sales, whether it be gold or silver coin or any 
other article. 


CIRCULATORY HEATING SYSTEM. Onein 
which the heating box, being outside the room 
to be heated, heats a body of air in passing 
over it, which body of air is then conducted 
to the room to be heated, thus indirectly ac- 
complishing the result ;—distinguished from a 
“radiating” or direct system, in which the 
heating body or box is in the room -intended 
to be heated. Pelton v. Williams (©. O. A.) 
235 F. 181, 132. 


CIRCUMDUCTION. In Scotch law. A clos- 
ing of the period for lodging papers, or doing 
any other act required in a cause. Paters. 
Comp. 


CIRCUMDUCTION OF THE TERM. In 
Scotch practice. The sentence of a judge, de- 
claring the time elapsed within which a proof 
ought to have been led, and precluding the 
party from bringing forward any further evi- 
dence. Bell. 


CIRCUMFERENTIAL. Etymologically inclu- 
sive of spiral. See George W. Todd & Co. v. 
J. Whitaker Mfg. Co. (D. C.) 226 F. 791, 
794, 


CIRCUMSPECTE AGATIS. The title of a 
statute passed 13 Edw. I (1285) and so called 
from the initial words of it, the object of 
which was to ascertain the boundaries of ec- 


CIRCUMSTANCES 


clesiastical jurisdiction in some particulars, 
or, in other words, to regulate the jurisdiction 
of the ecclesiastical and temporal courts. 2 
Reeve, Eng. Law, 215, 216. See, however, 2 
Holdsw. Hist. E. L. 246. And see Articles of 
the clergy. 


CIRCUMSTANCES. 
accompany an act. 
around, or about, some central fact. 
State, 163 Ga. 80, 185 S. E. 408, 409. 


The particulars which 
Facts or things standing 
Salter v. 


A principal fact or event being the object of in- 
vestigation, the circumstances are the related or 
accessory facts or occurrences which attend upon it, 
which closely precede or follow it, which surround 
and accompany it, which depend upon it, or which 
support or qualify it. Pfaffenback v, Railroad, 142 
Ind. 246, 41 N. E. 530; Clare v. People, 9 Colo. 122, 
10 P. 799; Williams v. National Fruit Exch., 95 
Conn. 300, 111 A. 197, 203. 

The terms ‘circumstance’ and ‘fact’ are, in 
many applications, synonymous; but the true dis- 
tinction of'a circumstance is its relative character, 
“Any fact may be a circumstance with reference 
to any other fact.” 1 Benth. Jud. Evid. 42, note; 
Id, 142. 

Thrift, integrity, good repute, business capacity, 
and stability of character, for example, are “‘cir- 
cumstances” which may be very properly consid- 
ered in determining the question of “adequate se- 
curity.” Martin v. Duke, 5 Redf. Sur. (N. Y.) 600. 

The word “circumstances,” as used in a statute 
providing for a suitable allowance for the wife in 
a divorce action, haying regard to the “circumstanc- 
es” of the parties, includes practically everything 
which has a legitimate bearing on present and pro- 
spective matters relating to the lives of both par- 
ties. Lamborn V. Lamborn, 80 Cal. App. 494, 251 P. 
943, 945. 


The surroundings at the commission of an 
act. 


The “circumstances of the transaction itself,” as 
used in the doctrine of dying declarations, are the 
circumstances or facts leading up to, causing, or 
attending the homicide, and are not confined to oc- 
currences at the very time thereof. Pendleton y. 
Commonwealth, 131 Va. 676, 109 S. E. 201, 209, 


CIRCUMSTANTIAL EVIDENCE. Evidence 
directed to the attending circumstances; evi- 
dence which inferentially proves the princi- 
pal fact by establishing a condition of sur- 
rounding and limiting circumstances, whose 
existence is a premise from which the exist- 
ence of the principal fact may be concluded 
by necessary laws of reasoning. State v. 
Avery, 113 Mo. 475, 21 S. W. 198; Howard v. 
State, 34 Ark. 483; State v. Evans, 1 Marvel 
(Del) 477, 41 A. 186; Comm. v. Webster, 5 
Cush. (Mass.) 319, 52 Am, Dec. 711; Gardner 
v. Preston, 2 Day (Conn.) 205, 2 Am. Dec. 91; 
State v. Miller, 9 Houst. (Del.) 564, 32 A. 137. 

When the existence of any fact is attested 
by witnesses, as having come under the cog- 
nizance of their senses, or is stated in docu- 
ments, the genuineness and veracity of which 
there seems no reason to question, the evi- 
dence of that fact is said to be direct or posi- 
tive. When; on the contrary, the existence 
of the principal fact is only inferred from 
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one or more circumstances which have been 
established directly, the evidence is said to 
be circumstantial. And when the existence 
of the principal fact does not follow from the 
evidentiary facts as a necessary consequence 
of the law of nature, but is deduced from 
them by a process of probable reasoning, the 
evidence and proof are said to be presump- 
tive. Best, Pres. 246; Id. 12. 

All presumptive evidence is circumstantial, 
because necessarily derived from or made up 
of circumstances, but all circumstantial evi- 
dence is not presumptive, that is, it does not 
operate in the way of presumption, being 
sometimes of a higher grade, and leading to 
necessary conclusions, instead of probable 
ones. Burrill, 


CIRCUMSTANTIBUS, 
Tales, 


CIRCUMVENTION. In Scotch law. Any act 
of fraud whereby a person is reduced to a 
deed by decreet. It has the same sense in 
the civil law. Dig. 50, 17, 49, 155. And see 
Oregon v. Jennings, 119 U. S. 74, 7 8. Ct. 124, 
30 L. Hd. 323. 


TALES DE. See 


CIRCUS. A large inclosure with one end 
rounded for races, a show in which feats of 
horsemanship, tumbling, strength, ete., are 
exhibited. People v. Keller, 161 N. Y. S. 132, 
137, 96 Misc. 92; People ex rel. McShane v. 
Keller, 161 N. Y. S. 182, 188, 96 Misc. 92. See, 
also, Zucarro v. State, 82 Tex. Cr. R. 1, 197 S. 
W. 982, 985, L. R. A. 19188, 354. 


CIRIC. In Anglo-Saxon and old English law, 
a church, 


CIRIC-~BRYCE. Any violation of the privi- 
leges of a church, 


CIR!IC SCEAT. Church-scot; or shot; an ec- 
clesiastical due, payable on the day of St. 
Martin, consisting chiefly of corn. 


CIRLISCUS. A ceorl (g. v.). 


CISTA. A box or chest for the deposit of 
charters, deeds, and things of value. 


CITACION. In Spanish law. Citation; 
summons; an order of a court requiring à 
person against whom a suit has been brought 
to appear and defend within a given time. 


It is synonymous with the term emplazamiento in 
the old Spanish law, and the in jus vocatio of the 
Roman iaw., 


CITATIO. 
court. 


CITATIO AD REASSUMENDAM CAUSAM. 
A summons to take up the cause. A process, 
in the civil law, which issued when one ‘of 
the parties to a suit died before its deter- 
mination, for the plaintiff against the defend- 
ant’s heir, or for the plaintiff’s heir against 
the ‘defendant, as the case might be; analo- 


Lat. A citation or summons to 
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gous to a modern bill of revivor, which 1s 
probably borrowed from this proceeding. 


Citatio est de juri naturali. A summons is by 
natural right. Cases in Banco Regis Wm. 
ITI. 453. 


CITATION. 
In Practice 


A writ issued out of a court of competent 
jurisdiction, commanding a person therein 
named to appear on a day named and do some- 
thing therein mentioned, or show cause why 
he should not. Proctor, Prac. Adopted in 
Rizzotto v. Grima, 164 La. 1, 113 So. 658, 661, 
and Sheldon v. Sheldon, 100 N. J. Eq. 24, 134 
A. 904, 907. 


It is usually original process in any proceeding 
where used, and in such respect is analogous to a 
writ of capias or summons at law and subpeena in 
chancery. Gondas v. Gondas, 99 N. J. Eq. 473, 134 A. 
615, 618. 


The act by which a person is so Summoned 
or cited. 


The act of the court through its proper officer 
commanding the appearance of defendant at the 
time and place named to answer to plafntiff’s peti- 
tion, having the dignity of official character and 
weight of superior authority. Moran Oil & Gas Co. 
v. Anderson (Tex. Civ. App.) 228 S. W. 1081, "1032. 

It ig used in this sense, in American law, in the 
practice upon writs of error from the United States 
supreme court, and in the proceedings of courts of 
probate in many of the states. In re Martin’s Es- 
tate, 8 Wash, 226, 144 P. 42, 44; Leavitt v, Leavitt, 
135 Mass. 193; State v. McCann, 67 Me. 3874; 
Schwartz v. Lake, 109 La. 1081, 34 So. 96; Cohen v. 
Virginia, 6 Wheat. 410, 5 L. Ed. 257; Rederiaktiebol- 
aget Amie v. Universal Transp. Co. (C. C. A.) 245 
F. 282, 283. 


Also the name of the process used in the 
English ecclesiastical, probate, and divorce 
courts to call the defendant or respondent be- 
fore them. 3 Bl. Comm. 100; 3 Steph. Comm. 
720, 

In Scotch Practice 


The calling of a party to an action done by 
an officer of the court under a proper warrant. 

The service of a writ or bill of summons. 
Paters. Comp. 


CITATION OF AUTHORITIES. The read- 
ing, or production of, or reference to, legal 
authorities and precedents, (such as constitu- 
tions, statutes, reported cases, and elementary 
treatises,) in arguments to courts, or in legal 
text-books, to establish or fortify the propo- 
sitions advanced. f 


Law of Citations 
See Law. 


Citationes non concedantur priusquam ex- 
primatur super qua re fieri debet citatio. Cita- 
tions should not be granted before it is stated 
about what matter the citation is to be made. 
(A maxim of ecclesiastical law.) 12 Coke, 44. 


CITIZEN 


CITE. L. Fr... City; a city. Cite de Loundr’, 
city of London. ` 


CITE. To summon; to command the pres- 
ence of a person; to notify a person of legal 
proceedings against him and require his ap- 
pearance thereto. See In re Eno’s Estate, 180 
N.Y. S. 889, 890, 111 Misc. 69. 

To read or refer to legal authorities, in an 
argument to a court or elsewhere, in support 
of propositions of law sought to be estab- 
lished. 


CITIZEN. 
In General 


A member of a free city or jural society, 
(civitas,) possessing all the rights and privi- 
leges which can be enjoyed by any person 
under its constitution and government, and 
subject to the corresponding duties. 


The term appears to have been used in the Roman 
government to designate a person who had the free- 
dom of the city, and the right to exercise all polit- 
ical and civil privileges of the government. There 
was alse, at Rome, a partial citizenship, including 
civil, but not political rights. Complete citizenship 
embraced both. Thomasson v. State, 15 Ind. 451; 
17 L. Q. Rey. 270; 1 Sel. Essays in Anglo-Amer. L 
H. 578. 


One who, as a member of a nation or body 
politic of the sovereign state, owes allegiance 
to and may claim reciprocal protection from 
its government. Ozbolt v. Lumbermen’s In- 
demnity Exchange (Tex. Civ. App.) 204 S. W. 
252, 253. 


A member of the civil state entitled to all its priv- 
ileges. Cooley, Const, Lim, 77. 

One of the sovereign people. A constituent mem- 
ber of the sovereignty synonymous with the people. 
Scott v. Sandford, 19 How. 404, 15 L. Hd. 69L 


In American Law 


One who, under the constitution and laws 
of the United States, or of a particular state, 
and by virtue of birth or naturalization with- 
in the jurisdiction, is a member of the political 
community, owing allegiance and being enti- 
tled to the enjoyment of full civil rights: U. 
S. v. Cruikshank, 92 U. S. 542, 23 L. Ed. 588; 
White v, Clements, 39 Ga. 259; Amy v. Smith, 
1 Litt. (Ky.) 881; State v. County Court, 90 
Mo. 593, 2 S. W. 788; Minor v. Happersett, 
21 Wall. 162, 22 L, Ed. 627; U. 8. v. Morris 
(D. C.) 125 F. 325. 


All persons born or naturalized in the United 
States, and subject to the jurisdiction thereof, are 
citizens of the United States and of the state where- 
in they reside. Amend. XIV, Const. U. S.; In re 
Look Tin Sing, 10 Sawy. 353, 21 F. 905; U. & v. 
Wong Kim Ark, 169 U. S. 649, 18 S. Ct 456, 42 L. 
Ed. 89%; Prowd v. Gore, 57 Cal. App, 458, 207 P. 
490, 491; Soo Hoo Yee v. U. S. (C. C. A.) 3 F.(2d) 
592, 594; Louie Lit v. U, S. (C. C. A.) 238 F. 7, 76; 
Nyman v. Erickson, 100 Wash, 149, 170 P. 546, 547. 

There is in our political system a government of 
each of the several states, and a government of the 
United States. Hach is distinct from the others, and 
has citizens of its own, who owe it allegiance, and 


` CITIZEN 


whose rights, within its jurisdiction, it must pro- 
tect. The same person may be at the same time 
a citizen of the United States and a citizen of a 
state; but his rights of citizenship under one of 
these governments will be different from those he 
has under.the other. The government of the United 
States, although it is, within the. scope of its pow- 
ers, supreme and, beyond the states, can neither 
grant nor secure to its citizens rights or privileges 
which are not expressly or by implication placed 
under its jurisdiction. All that cannot be so grant- 
ed or secured are left to the exclusive protection of 
the states. U. S. v. Cruikshank, 92 U. S. 542, 23 L. 

A “citizen” ordinarily means only a natural per- 
son, and will not be construed to include a corpora- 
tion, unless the general purpose and import of the 

‘statutory or constitutional provision in which the 

- term is found seems to require it. St. Louis & 8. 
F. R. Co. v. State, 179 S. W. 342, 343, 120 Ark. 182, 
Ann. Cas, 1917C, 873; Civic Improvement League of 
Toledo, Iowa, v. Hanson, 181 Iowa, 327, 164 N. W. 
762, 753; Wallace v. Moore, 178 N. C. 114, 100 S. E. 
237, 239; Jennings v. Idaho Ry., Light & Power Co., 
26 Idaho, 703, 146 P. 101, 102, L. R. A. 1915D, 115, Ann. 
Cas, 1918E, 359; State of Texas v, Interstate Com- 
merce Commission, 258 U. S. 158, 42 S. Ct, 261, 262, 
66 L. Ed. 581; American Fire Ins. Co. v. King Lum- 
ber & Mfg. Co., 250 U. S. 2, 39 5. Ct. 431, 433, 63 L. 
Ed. 810; People v. Woman’s Home Missionary Soc. 
ef M. E. Church, 303 Ill. 418, 185 N. E. 749, . 750. 

Similarly, “citizen,” with reference to the juris- 
diction of the federal courts, does not include an 
association. Rife v. Lumber Underwriters (C. C. 
A.) 204 F. 32, 35; Coyle v. Duncan Spangler Coal 
Co. (D. C.) 288 F. 897, 902; Village Mills Co. v. 
Houston Oil Co. of Texas (Tex. Civ. App.) 186 S. W. 
785; T88. 

The term “citizen” is distinguishable from “resi- 
dent” or “inhabitant.” One may be a citizen of a 
state without being an inhabitant, or an inhabitant 
without being a citizen. Quinby v. Duncan, 4 Har. 
(Del.) 383; Harris v. Harris, 205 Iowa, 108, 215 N. 
W. 661, 663; Travis v. Yale & Towne Mfg. Co, 40 
S. Ct 228, 231, 252 U. S. 60, 64 L. Ed. 460; Common- 
wealth v. De Sarto, 62 Pa. Super. Ct. 184, 186; Le- 
penser v, Griffin, 146 La. 584, 8 So. 839, 843; State 
Public Utilities Commission v. Barly, .285 Ill. 469, 
121 N. E. 63, 64. 

The words “citizen” and “citizenship,” however, 
usually include the idea of domicile; U. S. v. Gron- 
ich (D. C.) 211 F, 548, 550; Pannill v. Roanoke Times 
Co.-(D, C.) 252 F. $10, 913; Delaware, L. & W. R. 
Co. v. Petrowsky (C. C. A.) 250 F. 554, 557; and 
hence in common use, “citizen” often denotes an 
inhabitant or resident; Jonesboro Trust Co. v. 
Nutt, 118 Ark, 368, 176 S. W. 322, 324; Prowd y. Gore, 
57 Cal. App. 458, 207 P. 490, 491; State yv. Trustees, 
11 Ohio, 24; Vachikinas v. Vachikinas, 91 W. Va. 
181, 112 S. E. 316, 319; Margarete Steiff v. Bing (C. 
C. A.) 206 F. 900. 


In English Law 


An inhabitant of a city. 1 Rolle, 138. The 
representative of a city, in parliament. 1 Bl. 
Comm. 174. 


It will be seen that, iu the. English usage, the 
word adheres closely to its original meaning, as 
shown by its derivation, (civis, a free inhabitant 
of a city.) When it is designed to designate an in- 
‘habitant of the country, or one: amenable to the 
-laws‘of the nation, “subject” is the word there em- 
- ployed, ` : Tes, Lo E 
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CITIZENSHIP. The status of being a citi- 
zen (q. v.). 

Membership in a political society, implying 
a duty of allegiance on the part of the mem- 
ber and a duty of protection on the part of the 
society. Luria v. U. S., 281 U. 8. 9, 34 S. Ct. 
10, 13, 58 L. Ed. 101. 


CITY. 
In England 


An Incorporated town or borough which is 
or has been the see of a bishop. Co. Litt. 108; 
1 Bl. Comm. 114; Cowell; 1 Steph. Comm. 
115. State v. Green, 126 N. C. 1032, 35 S. E. 
462. A 


There is said, however, to be no necessary con- 
nection between a city and a see. Oxford Dict., cit- 
ing Freeman. 


A large town incorporated with certain 
privileges. The inhabitants of a city. The 
citizens. Worcester. 


In America 


A municipal corporation of a larger class, 
the distinctive feature of whose organization 
is its government by a chief executive (usual- 
ly called “mayor”’) and a legislative body, 
composed of representatives of the citizens, 
(usually called a “council” or “board of alder- 
men,’’) and other officers having special func- 
tions. Wight Co. v. Wolff, 112 Ga. 169, 37 S. 
E. 395. A political entity or subdivision for 
local governmental purposes. Nolan v. Jones, 
215 Ky. 238, 284 S.. W. 1054, 1056. A volun- 
tary organization created for local conven- 
ience, advantage, and interest, and acting in a 
private as well as a public capacity. City of 
Golden v. Western Lumber & Pole Co., 60 Colo. 
882, 154 P. 95, 96. 


The fundamental distinction between town and 
city organization is that in the former all the qual- 
ified inhabitants meet together to deliberate and 
vote as individuals, each in his own right, while in 
the latter all municipal functions are performed 
by deputies; the one being direct, the other repre- 
sentative. In re Opinion of the Justices, 229 Mass. 
601, 119 N. E. 778, 781. 

The word “city,” however, is often used to include 
an incorperated town. People v. Grover, 258 Il. 
124, 101 N. E. 216, 218, Ann. Cas. 1914B, 212; State 
Board of Land Com’rs v. Ririe, 56 Utah, 213, 190 P. 
59, 61; Ransome-Crummey Co. v. Woodham, 29 
Cal. App. 356, 156 P. 62, 63; Green v, Hutson, 139 
Miss. 471, 104 So. 171, 172. It has also been held that, 
under statutes, the term includes all municipal cor- 
porations and corporate authorities, such as a board 
of park commissioners; People v. Kesner, 321 Ill. 
230, 151 N. E. 481, 483; but that it does-not include 
a village; Village of Depue v. Banschbach, 273 Ill. 
574, 113 N. E. 156, 159. 


In Medieval History 


In the Middle Ages in Germany, fortified - 
places in the enjoyment of, market-jurisdic- 
tion. ` f 


The German as well'as the French cities are a 


-creation ‘of ‘the Middle Ages; there was an organic 
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connection with the Roman town-system. Schröder, 
Lehrbuch des Deutchen Rechtsgeschichte 588. 


CITY COUNCIL. The name of a group of 
municipal officers constituting primarily a 
legislative and administrative body, but 
which is often charged with judicial or quasi 
judicial functions, as when sitting on charg- 
es involving the removal of an officer for 
cause. Rutter v. Burke, 89 Vt. 14, 98 A. 842, 
549. 


CITY OF LONDON COURT. A court having 
a local jurisdiction within the city of London. 
It is to all intents and purposes a county 
court, having the same jurisdiction and pro- 
cedure. 


CIUDADES. Sp. In Spanish law, cities; 
distinguished from towns (pueblos) and vil- 
lages (villas.) Hart v. Burnett, 15 Cal. 537. 


CIVIC. Pertaining to a city or citizen, or to 
citizenship. Cleveland Opera Co. v. Cleve- 
land Civic Opera Ass'n, 22 Ohio App. 400, 154 
N. E. 352, 353. 


CIVIC ENTERPRISE. A project or undertak- 
ing in which citizens of a city co-operate to 
promote the common good and general wel- 
fare of the people of the city. James McCord 
Co. v. Citizens’ Hotel Co. (Tex. Civ. App.) 287 
S. W. 906, 908. 


CIVIL. Originally, pertaining or appropriate 
to a member of a civitas or free political com- 
munity; natural or proper to a citizen. Also, 
relating to the community, or to the policy 
and government of the citizens and subjects 
of a state. 


The word is derived from the Latin civilis, a cit- 
izen, as distinguished from a-savage or barbarian. 
Byers v. Sun Savings Bank, 41 Okl. 728, 139 P. 948, 
949, 62 L. R. A. (N. S.) 320, Ann, Cas, 1916D, 222. 

In law, the term has various significations. In 
contradistinction to barbarous or savage, it indi- 
cates a state of society reduced to order and regu- 
lar government; thus, we speak of civil life, civil 
society, civil government, and civil liberty. In con- 
tradistinction to criminal, it indicates the private 
rights and remedies of men, as members of the com- 
munity, in contrast to those which are public and 
relate to the government; thus, we speak of civil 
process and.criminal process, civil Jurisdiction and 
criminal jurisdiction. 

It is also used in contradistinction to military, ec- 
clesiastical, natural, or foreign; thus, we speak of 
a civil station, as opposed to a military or an ec- 
clesiastical station; a civil death, as opposed to a 
natural death; a civil war, as opposed to a foreign 
war. Story, Const, § 791; 1 Bla. Comm, 6, 125, 251; 


Montesquieu, Sp. of Laws, b. 1, c. 3; Rutherforth, 
Inst. b. 2, 0,2; id. c. 3; id. c. 8, p. 359; Heineccius, 
Elem. Jurisp. Nat. b. 2, ch. 6. 


—Civil information. A legal proceeding in 
chancery, older than the court of equity. Wil- 
son v, State Water Supply Commission, 84 
N. J. Eq: 150, 93 A. 732, 733. 


—Civil possession. In Louisiana, a fiction re- 
sulting from the registry of the title of the 
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original owner. Baldwin Lumber Co. v. Dal- 
feres, 188 La. 507, 70 So. 493, 499; Maison- 
neuve v. Dalferes, 138 La. 527, 70 So. 500, 501. 


—Civil responsibility. The lability to be call- 
ed upon to respond to an action at law for 
an injury caused by a delict or crime, as op- 
posed to criminal responsibility, or liability 
to be proceeded against in a criminal tribunal. 


—Civil side. When the same court has ju- 
risdiction of both civil and criminal matters, 
proceedings of the first ¢lass are often said 
to be on the civil side; those of the second, on 
the criminal side. 


As to civil “Commotion,” “Contempt,” “Cor- 
porations,” “Death,” “Injury,” “Liberty,” 
“Obligation,” “Officer,” “Remedy,” “Rights,” 
and “War,” see those titles. See, also, the fol- 
lowing titles beginning with “Civil.” 


CIVIL ACTION. 


In the Civil Law 


A personal action which is instituted to 
compel payment, or the doing of some other 
thing which is purely civil. Pothier, Introd. 
Gen. aux Cont. 110. 


At Common Law 


One which seeks the establishment, recov- 
ery, or redress of private and civil rights; 
—distinguished from a criminal action. 

One brought to recover some civil right, or 
to obtain redress for some wrong not being a 
crime or misdemeanor. Wheeling Traction 
Co. v. Pennsylvania Co. (D. C.) 1 F.(2d) 478, 
479. 


Civil cases are those which involve disputes or 
contests between man and man, and which termi- 
nate only in the adjustment of the rights of plain- 
tiffs and defendants. They include all cases which 
cannot. legally be denominated ‘criminal cases.” 
Frenstermacher v. State, 19 Or. 504, 25 P. 142. And 
see Grainola State Bank v, Shellenberger, & Okl. 
204, 197 P. 436, 487; Village of Marble Hill y. Cald- 
well (Mo, App.) 178 S. W. 226, 227; U., S. v. Great 
Northern Ry, Co. (C. C. A.) 220 F. 630, 633; People 
v. Vaughn, 235 Ill. App. 308, 313; Ex parte Wong 
Wing (D. C.) 220 F. 352, 354; State v. Willis, 95 
Wash. 251, 163 P. 737; State v. Flannelly, 96 Kan. 
833, 154 P., 235, 236; Appeal of Slattery, 90 Conn. 48, 
96 A. 178, 179, 

Civil suits relate to and affect, as to the parties 
against whom they are brought, only individual 
rights which are within their individual control, 
and which they may part with at their pleasure. 
The design of such suits is the enforcement of mere- 
ly private obligations and duties. Criminal prose- 
cutions, on the other’ hand, involve public wrongs, 
or a breach and violation of public rights and du- 
ties, which affect the whole community, considered 
as such in its social and aggregate capacity. The 
end they have in view is the prevention of similar 
offenses, not atonement or expiation for crime com- 
mitted. Cancemi vy. People, 18 N. Y. 128. 

“Civil cause’ comprehends every conceivable 
cause of action whether legal or equitable, except 
such as are criminal in the usual sense; that is, 
where the judgment against the defendant may be 
fine, or imprisonment, or both, and in case of fine 
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alone, imprisonment until payment. Welford v. 
Havard, 127 Miss, 88, 89 So. 812, 813. 


In Code Practice 


A proceeding in a court of justice in which 
one party, known as the “plaintiff,” demands 
against another party, known as the “defend- 
ant,” the enforcement or protection of a pri- 
vate right, or the prevention or redress of a 
private wrong. It may algo be brought for 
the recovery of a penalty or forfeiture. Rev. 
Code Iowa 1880, § 2505 (Code 1931, §.10939). 


A “civil action” implies adversary parties and 
an issue, and is designed for the recovery or vin- 
dication of a civil right or the redress of some civil 
wrong. Bopst v. Williams, 287 Mo, 317, 229 S. W. 
796, 798. 

The distinction between actions at law and suits 
in equity, and the forms of all such actions and 
suits, heretofore existing, is abolished; and there 
shall be in this state, hereafter, but one form of 
action for the enforcement or protection of private 
rights and the redress of private wrongs, which 
shall be denominated a “civil action.” Code N. Y. 
§ 69. 

“Civil action” Is a generic term, and does not nec- 
essarily imply jury trial. State Board of Medical 
Examiners v. Macy, 92 Wash. 614, 159 P. 801, 804. 


CIVIL BILL COURT. A tribunal in Ireland 
with a jurisdiction analogous to that of the 
county courts in England. The judge of it is 
also chairman of quarter sessions (where the 
jurisdiction is more extensive than in Hng- 
land), and performs the duty of revising bar- 
rister, Wharton. 


CIVIL. DAMAGE ACTS. Acts passed in 
many of the United States which provide an 
action for damages against a vendor of in- 
toxicating liquors, (and, in some cases, against 
his lessor,) on behalf of the wife or family of 
a person who has sustained injuries by rea- 
son of his intoxication. Moran v. Goodwin, 
130 Mass, 158, 39 Am. Rep. 443; Baker v. 
Pope, 2 Hun (N. Y.) 556; Dice v. Sherberneau, 
152 Mich. 601, 116 N. W. 416,16 L. R. A. (N. 
S.) 765; Bistline v. Ney Bros., 134 Iowa, 172, 
111 N. W. 422, 13 L. R. A. (N. S.) 1158, 13 Ann. 
Cas. 196; Bertholf v. O'Reilly, 74. N. ¥. 509, 
30 Am. Rep. 323; Bedore v. Newton, 54 N. H. 
117; Wightman v. Devere, 33 Wis. 570; Stan- 
ton v. Simpson, 48 Vt. 628; Keedy v. Howe, 
72 Ill. 133; Horning v. Wendell, 57 Ind. 171. 


CIVIL LAW. “Civil Law,” “Roman Law” 
and “Roman Civil Law” are convertible 
phrases, meaning the same system of juris- 
prudence. 


The word “civil,” as applied to the laws in force 
in Louisiana, before the adoption of the Civil Code, 
is not used in contradistinction to the word ‘‘crim- 
inal,’ but must be restricted to the Roman law. 
It is used in contradistinction to the laws of Eng- 
iland and those of the respective states. Jennison 
y. Warmack, 5 La, 493. 


The system of jurisprudence held and. 


administered in the Roman empire, particu- 
larly. ag set. forth in the compilation of Just- 
inian and his successors,—comprising the In- 
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stitutes, Code, Digest, and Novels, and col- 
lectively denominated the “Corpus Juris Civ- 
ilis, —as distinguished from the common law 
of England and the canon law. 

That rule of action which every particu- 
lar nation, commonwealth, or city has estab- 
lished ‘peculiarly for itself; more properly | 
called “municipal” law, to distinguish it from 
the “law of nature,’ and from international 
law. See Bowyer, Mod. Civil Law, 19; Sev- 
ier v. Riley, 189 Cal. 170, 244 P. 328, 325. 

That division of municipal law which is 
occupied with the exposition and enforcement 
of civil rights as distinguished from criminal 
law. 


CIVIL LIST. In English public law. An an- 
nual sum granted by parliament, at the com- 
mencement of each reign, for the expense of 
the royal household and establishment, as dis- 
tinguished from the general exigencies of the 
state, being a provision made for the crown 
out of the taxes in lieu of its proper patri- 
mony, and in consideration of the assignment 
of that patrimony to the public use. 2 Steph. 
Comm. 591; 1 Bl. Comm, 332, 


CIVIL OBLIGATION. One which binds in 
law, and may be enforced in a court of justice. 
Pothier, Obl. 173, 191. 


CIVIL OFFICE. An office, not merely mili- 
tary in its nature, that pertains to the exer- 
cise of the powers or authority of civil gov- 
ernment. Advisory Opinion to the Governor, 
94 Fla. 620, 113 So. 913, 915; State v. Haw- 
kins, 79 Mont. 506, 257 P. 411, 413, 53 A. L. R. 
583. 


CIVIL OFFICER. Any officer of the Unit- 
ed States who holds his appointment under 
the national government, whether his duties 
are executive or judicial, in the highest or 
the lowest departments of the government, 
with the exception of officers of the army and 
navy. ‘Rawle, Const. 213; 1 Story, Const. § 
790; U. S. v. American Brewing Co. (D. C.) 
296 F. 772, T76; Steele v. U. S., 45 S. Ct. 417, 
418, 267 U. S. 505, 69 L. Ed. 761; Daeufer- 
Lieberman Brewing Co. v. U. S. (C. C. A.) 8 
F.(2d) 1, 2. 


CIVIL RIGHTS. A term applied to certain 
rights secured to citizens by the 13th and 14th 
Amendments to the constitution, or by various 
acts state and federal. Clyatt v. U. S., 197 
U. 8. 207, 25 S. Ct. 429, 49 L. Ed. 726; State 
v. Gibson, 36 Ind. 389, 10 Am. Rep. 42; Plessy 
v. Ferguson, 163 U. S. 537, 16 S. Ct. 1138, 
41 L. Ed. 256; State v. McCann, 21 Ohio St. 
210; Ward v. Flood, 48 Cal. 36, 17 Am. Rep. 
405; People v. Gallagher, 98 N. Y. 488, 45 
Am. Rep. 232; Louisville, N. O. & T. Ry. 
Co. v. State, 66 Miss. 662, 6 South. 203, 5 
L. R. A. 132, 14 Am. St. Rep, 599; Id., 133 U. 
S. 587, 10 8. Ct. 348, 33 L. Ed. 784; Plessy 
v. Ferguson, 163 U. S. 537, 16 S. Ct 1138, 
41 L. Ed. 256; U. 8. v. Stanley, 109 U. S. 3, 
878S. Ct. 18, 27 L. Ed. 835; Miller v, Texas, 
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153 U. S. 537, 14 S. Ct. 874, 38 L. Ed. 812; 
Gibson v. Mississippi, 162 U. S. 565, 16 S. 
Ct. 904, 40 L. Ed. 1075; Smith v. Mississippi, 
162 U. S. 592, 16 S. Ct. 900, 40 L. Ed. 1082; 
Rogers v. Alabama, 192 U, S. 226, 24 8, Ct. 257, 
48 L. Ed. 417; Ware v. State, 225 S. W. 626, 
146 Ark. 321. 


CIVIL SERVIĊE. This term properly in- 
cludes all functions under the government, 
except miutary functions. In general it is 
confined to functions in the great adminis- 
trative departments of state. See Hope v. 
New Orleans, 106 La. 345, 30 So. 842; Peo- 
ple v. Cram, 29 Misc. 359, 61 N. Y. S. 858. 


CIVIL TOWNSHIP. A legal subdivision of 
the county for governmental purposes. Ap- 
peal of Trustees of Iowa College, 185 Iowa 
434, 170 N. W. 813, 814. 


CIVILIAN. One who is skilled or versed in 
the civil law. A doctor, professor, or stu- 
dent of the civil law. Also a private citizen, 
as distinguished from such as belong to the 
army and navy or (in England) the church. 


CIVILIS. Lat. 
criminal. 
fol. 101b. 


Civil, as distinguished from 
Civilis actio, a civil action. Bract. 


CIVILISTA. In old English law. A civil 
lawyer, or civilian. Dyer, 267. 


CIVILITER. Civilly. In a _ person’s civil 
character or position, or by civil (not erimi- 
nal) process or procedure. This term is used 
in distinction or opposition to the word 
“criminaliter,’—criminally,—to distinguish 
civil actions from criminal prosecutions. 2 
East, 104, i 


CIVILITER MORTUUS. Civilly dead; dead 
in the view of the law. The condition of 
one who has lost his civil rights and capaci- 
ties, and is accounted dead in law. Troup v. 
Wood, 4 Johns. Ch. (N. ¥.) 228; Platner v. 
Sherwood, 6 Johns. Ch. (N. Y.) 118; Quick v. 
Western Ry. of Alabama, 207 Ala. 376, 92 
So. 608. 


CIVILIZATION. 


In Practice 


A law; an act of justice, or judgment which 
renders a criminal process civil; performed 
by turning an information into an inquest, 
or the contrary. Wharton. 


fn Public Law 


This is a term which covers several states 
of society; it is relative, and has no fixed 
sense, but implies an improved and progres- 
sive condition of the people, living under an 
organized government, with systematized la- 
bor, individual ownership of the soil, in- 
dividual accumulations of property, humane 
and somewhat cultivated manners and cus- 
toms, the institution of the family, with well- 
defined and respected domestic and social re- 


CLAIM 


lations, institutions of learning, intellectual 
activity, ete. Roche v. Washington, 19 Ind. 
56, 81 Am. Dec. 376. 


CIVIS. Lat. In the Roman law. A citi- 
zen; as distinguished from incole, (an in- 
habitant;) origin or birth constituting the 
former, domicile the latter. Code, 10, 40, 7. 
And see U. S. v. Rhodes, 27 Fed. Cas. 788. 


CIVITAS. Lat. In the Roman law. Any 
body of people living under the same laws; 
a state. Jus civitatis, the law of a state; 
civil law. Inst. 1, 2, 1,2. Civitates federate, 
towns in alliance with Rome, and considered 
to be free. Butl. Hor. Jur. 29. 

Citizenship; one of the three status, con- 
ditions, or qualifications of persons. Mackeld. 
Rom. Law, § 131. 

A term in the Anglo-Saxon land books, com- 
monly applied to Worcester, Canterbury and 
other such places, which are both bishop’s 
sees and the head places of large districts. 
Maitland, Domesday and Beyond 183. See 17 
L. Q. R. 274. Oxford Dict. s. v. City. 

See City. 


CLAIM, v. To demand as one’s own; to as- | 
sert a personal right to any property or 
any right; to demand the possession or en- 
joyment of something rightfully one’s own, 
and wrongfully withheld. Hill v. Henry, 66 
N. J. Eq. 150, 57 Ati, 555. 


CLAIM, n. A legal capability to require a 
positive or negative act of another person. 
(Kocourek, Jural Relations (2d Ed.) 7.) Sy- 
nonymous with “right” in strict legal sense. 

Also sometimes applied to any demand held 
or asserted as of right; cause of action. 
Crow v. Abraham, 86 Or. 99, 167 P. 590, 592; 
Jackson v. Whitesell, 213 Ala. 369, 104 So. 662; . 
U. S. v. Cohn, 270 U. S. 339, 46 S. Ct. 251, 252, 
70 L. Ed. 616; Davis v. State, 30 Idaho, 137, 
163 P. 373, 376, Ann. Cas. 1918D, 911; Loretto 
Literary & Benevolent Society v. Garcia, 18 
N. M. 318, 136 P. 858, 859; In re Cutting, 174 
Cal. 104, 161 P. 1137, 1138; Citizens’ Guaranty 
State Bank v. National Surety Co. (Tex. Com. 
App.) 258 S. W. 468, 470; Road Improvement 
Dist. No. 4 of Johnson County v. Burkett, 
167 Ark. 176, 266 S. W. 930, 931;. Radichel v. 
Federal Surety Co., 170 Minn. 92, 212 N. W. 


‘171, 172; Boulden v. Thompson, 21 Cal. App. 


279, 131 P. 765. A challenge of the property or 
ownership of a thing which is wrongfully 
withheld from the possession of the claimant. 
Stowel v. Zouch, Plowd. 359; Robinson v. 
Wiley, 15 N. Y. 491; Fordyce v. Godman, 
20 Ohio St. 14; Douglas v. Beasley, 40 Ala. 
147; Prigg v. Pennsylvania, 16 Pet. 615, 10 
L. Ed. 1060; U. S. v. Rhodes (C..C.) 30 F. 
433; Silliman v. Eddy, 8 How. Prac. (N. Y.) 
123.. 


A claim is a right or title, actual or supposed, to 
a debt, privilege, or other thing in the possession 
of another; not the possession, but the means by 
or through which the claimant obtains the posses- 
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sion:or enjoyment. Lawrence v. Miller, 2 N. Y. 245, 
254, : 


A claim is, in a just, juridical sense, a demand. 


of some matter as of right made by one person upon 
another, to do or to forbear to do some act or thing 
as a matter of duty. A more limited, but at the 

same time an equally expressive, definition was giv- 
` en by Lord Dyer, that “a claim is a challenge by a 
man of the propriety or ownership of a thing, which 


he has not in possession, but which is wrongfully- 


detained from him.” Prigg v. Pennsylvania, 16 Pet. 
615, 10 L: Ed. 1060. ° ` 
“Claim” has generally been defined as a demand 
for a thing, the ownership of which, or an interest 
in which, is Jn the claimant; but the possession of 
which is wrongfully. withheld by another: But a 
broader meaning must be accorded to it. A demand 
for damages for criminal conversation with plain- 
tifs wife is a claim; but it would be doing vio- 
lence to language to say that such damages are 
property of plaintiff which defendant withholds. In 
common parlance thè noun ‘claim’ means an asser- 
tion, a pretension; and the verb is often used (not 
quite correctly) as a synonym for “state,” “urge,” 
“insist,”. or “assert.” In a statute authorizing the 
courts to order a bill of particulars of the “claim” 
of either party, “claim” 1s co-extensive with “case,” 
and embraces all causes of action and all grounds of 
defense, the pleas of both parties, and pleas in con- 
fession and avoidance, no less than complaints and 
. counter-claims. It warrants the court in requiring 
a defendant who justifies in a libel sult to furnish 
particulars of the facts relied upon in justification, 
Orvis v. Jennings, 6 Daly (N. Y.) 446. 


Under the mechanic's lien law of some 
states, a demand put on record by a mechanic 
or material-man against a building for work 
or, material contributed to its erection is call- 
ed a “claim.” 

Under the land laws of the United States, 
the tract of land taken up by a preemptioner 
or other settler (and also his possession of 
it) is called a “claim.” Railroad Co. v. Abink,; 
14 Neb. 95, 15 N. W. 317; Bowman v. Torr, 

‘3 Iowa, 573. 

In patent law, the claim is the specifica- 
tion by the applicant for a patent of the par- 
ticular things in which he insists his inven- 
tion is novel and patentable; it is the clause 
in the application in which the applicant de- 
fines precisely what his invention is. White 
v. Dunbar, 119 U. S. 47, 7 S. Ct. 72, 30 L. Ed. 
303; Brammer v. Schroeder, 106 F. 930, 46 
C. 0. A. 41; Mergenthaler Linotype Co. v. In- 
ternational Typesetting Mach. Co. (D. 0.) 229 
F. 168, 173; Westinghouse Electric & Mfg. 
Co. v. Metropolitan Electric Mfg. Co, (C. C. 
A.) 290 F. 661, 664. 

Under Workmen’s Compensation Acts, a 
demand for compensation. Giamelli v. Rahtz, 
209 App. Div. 720, 205 N. Ý. S. 346, 347; Geor- 
gia Casualty Co. v. Ward (Tex. Civ. App.) 
220 S. W. 380, 381. In a provision that no 
claim for compensation shall be assignable be- 
fore payment, the word is used broadly to 
cover both claims and awards. Pacific Hlec- 
tric R. Co. v. Commonwealth Bonding & Cas- 
ualty Ins, Co., 55. Cal. App. 704, 204 P. 262, 
268. 7 : 


—Adverse claim. A claim set up by a stran- 


ger to:goods upon which the sheriff has levied: 
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an execution or attachment. Also applied to 
claims to real property. 


—Claim and delivery. An action at law for 
the recovery of specific. personal chattels 
wrongfully taken ‘and detained, with dam- 
ages which the taking or detention has 
caused; in substance a modern modification 
of the common-law action of. replevin. Fred- 
ericks v. Tracy, 98 Cal. 658, 83 P. 750; Rail- 
road Co. v. Gila County, 8 Ariz. 292, 71 P. 
918; Largilliere Co., Bankers, v, Kunz, 244 
P. 404, 406, 41 Idaho 767; Moore v. Sanders, 
103 S. BE. 589, 590, 114 S. C. 350; Hennessy 
v. Wagner, 220 P. 101, 102, 69 Mont. 46; 
Benzler v. Van Fleet, 152 P. 736, 28 Cal. App. 
389; Reed v. Mills, 154 P. 113, 114, 78 Or. 
558, 


—Claim in equity. In English practice. In 
simple cases, where there was not any great 
conflict as to facts, and a discovery from a de- 
fendant was not sought, but a reference to 
chambers was nevertheless necessary before 
final decree, which would be as of course, all 
parties being before the court, the summary 
proceeding by claim was sometimes adopted, 
thus obviating the recourse to plenary and 
protracted pleadings. This summary practice 
was created by orders 22d April, 1850, whieh 
eame into operation on the 22d May follow- 
ing. See Smith, Ch. Pr. 664. By Consolid. 
Ord. 1860, viii, r. 4, claims were abolished. 
Wharton. 


—Claim of conusance. In practice. An inter- 
vention by a third person in a suit, claiming 
that. he has rightful jurisdiction of the cause 
which the plaintiff has commenced out of the 
claimant’s court. Now obsolete. 2 Wils. 409; 
3 BL Comm. 298. 


—Claim of liberty. In English practice. A 
suit or petition to the queen, in the court of 
exchequer, to, have liberties and franchises 
confirmed ‘there by the attorney general. 


—Claim property bond. A bond filed by a de- 
fendant in cases of replevin and of execution 
to procure return of goods, Snyder v. Frank- 
enfield, 4 Pa. Dist. R. 767; Weaver v. Law- 
rence, 1 Dall. 156, 1 L. Ed. 79; 1 Dall. U. 8. 
(4th Ed. by Brightly) 156, 157, note. 


—Counter-claim. A claim set up and urged by 
the defendant in opposition’ to or reduction of 
the claim ‘presented by the plaintiff. See, 
more fully, Counter-claim. 


CLAIM JUMPING. The location on ground, 
knowing it to be excess ground, within the 
staked boundaries of another mining claim 
initiated prior thereto, because law governing 
manner of making location had not been com- 
plied with, so that location covers the work- 
ings of the prior locators. Nelson v. Smith, 
42 Nev. 302, 176 P. 261, 265. 


CLAIMANT. In-admiralty practice. A per- 
son who lays claim to property seized on a 
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libel in rem, and is authorized and admitted 
to defend the action. The Conqueror, 166 U. 
S. 110, 17 S. Ct. 510, 41 L. Ed. 987; Thirty 
Hogsheads of Sugar, Bentzon, Claimant v. 
Boyle, 9 Cranch, 191, 3 L. Ed. 701. 

One who asserts any demand or claim or 
who may do so in any capacity, though some- 
times “claimant” has a more restricted mean- 
ing. Crotean v. Lunn & Sweet Employees’ 
Ass’n, 124 Me. 85, 126 A. 284, 285; Ex parte 
Elba Bank. & Trust Co., 199 Ala. 651, 75 So. 
294, 295; Drainage Dist. No. 1 of Noxubee 
County v. Evans, 136 Miss. 178, 99 So. 819, 
821; In re Willow Creek, 74 Or. 592, 144 P. 
505, 514; Reising v. Deutsche Dampfschiff- 
ahrts-Gesellschaft Hansa (C. C. A.) 15 F.(2d) 
259, 261. 


CLAM. Lat. 
secretly. 


CLAM, VI, AUT PRECARIO. A technical 
phrase of the Roman law, meaning by force, 
stealth, or importunity. 


In the civil law. Covertly; 


Clam delinquentes magis puniuntur quam palam. 
8 Coke, 127. Those sinning secretly are pun- 
ished more severely than those sinning open- 
ly. . 


CLAMEA ADMITTENDA IN ITINERE PER 
ATTORNATUM. An ancient writ by which 
the king commanded the justices in eyre to 
admit the claim by attorney of a person who 
was in the royal service, and could not appear 
in person. Reg. Orig. 19. 


CLAMOR. 
In Old English Law 
A claim or complaint; an outery; clamor. 


In the Civil Law ` 


A claimant. A debt; anything claimed from 
another. A proclamation; an accusation. Du 
Cange. ` 


CLANDESTINE. Secret; hidden; conceal- 
ed. The “clandestine importation” of goods 
is a term used in English statutes as equiva- 
lent to “smuggling.” Keck v. U. S., 172 U. S. 
434, 19 S. Ct. 254, 43 L. Ed. 505. A clandestine 
marriage is (legally) one contracted without 
observing the conditions precedent prescribed 
by law, such as publication of bans, procuring 
a license, or the like. Hay v. State, 68 Fla. 
458, 67 So. 107. 


CLAP. Vulgar name for “gonorrhea,” a con- 
tagious inflammatory disease of the genitouri- 
nary tract, caused by a specific microorgan- 
ism, the gonococcus, and affecting especially 
the urethra in the male and the vagina in the 
female. Sally v. Brown, 220 Ky. 576, 295 S. 
wW. 890, 891. 


CLARE CONSTAT. (It clearly appears.) In 
Scotch law. The name of a precept for giv- 
ing seisin of lands to an heir; so called from 
its initial words. Ersk, Inst. 3, 8, 71. 


OLASS LEGISLATION 


CLAREMETHEN. In old Scotch law. The 
warranty of stolen cattle or goods; the law 
regulating such warranty. Skene. 


CLARENDON, ASSIZE OF. A statute (1166) 
the principal feature of which was an im- 
provement of judicial procedure in the case 
of criminals. It was a part of the same 
scheme of reform as the Constitution of Clar- 
endon. See James C. Carter, The Law, ete., 
G5. 


CLARENDON, CONSTITUTIONS OF. Cer- 
tain statutes made in the reign of Henry II. 
of England, at a parliament held at Claren- 
don, (A. D. 1164,) by which the king checked 
the power of the pope and his clergy, and 
greatly narrowed the exemption they claimed 
from secular jurisdiction. 4 Bl. Comm. 422; 
Fitz Stephen 27; 2 Lingard 59; 1 Hume 382; 
Wilkins 321; 1 Poll. & M. 430-440, 461; 2 id. 
196. 


CLARIFICATIO. Lat. In old Scotch law. A 
making clear; the purging or clearing (cleng- 
ing) of an assise. Skene. 


CLASS. The order or rank according to 
which persons or things are arranged or as- 
sorted. Also a group of persons or things, 
taken collectively, having certain qualities in 
common, and constituting a unit for certain 
purposes; e. g., a class of legatees. In re 
Harpke, 116 F. 297, 54 C. C. A. 97; Swarts v. 
Bank, 117 F. 1, 54 ©. C. A. 387; Farnam v. 
Farnam, 58 Conn. 261, 2 A. 325, 5 A. 682; Du- 
lany v. Middleton, 72 Md. 67, 19 A. 146; In 
re Russell, 168 N. Y. 169, 61 N. E. 166; Swin- 
ton v. Legare, 2 McCord Eg. (S. C.) 440; Jus- 
tices of Cumberland v. Armstrong, 14 N. C. 
284; White v. Delavan, 17 Wend. (N. Y.) 52; 
Ellis v. Kimball, 16 Pick. (Mass.) 182; Wheel- 
er v. Philadelphia, 77 Pa. 338; 1 Ld. Raym. 
708; Clark v. Kennebec Journal Co., 120 Me. 
133, 118 A. 51; Anderson v. Stayton State 
Bank, 82 Or. 357, 159 P. 1033, 1040; Dosen 
y. East Butte Copper Mining Co., 78 Mont. 
579, 254 P. 880, 886. 


CLASS ACTION. One which several of a 
class are allowed to maintain either for them- 
selves or for themselves and other members 
of a class, Eberhard v. Northwestern Mut. 
Life Ins. Co. (C. C. A.) 241 F. 353, 356. 


CLASS LEGISLATION. A term applied to 
statutory enactments which divide the people 
or subjects of legislation into classes, with 
reference either to the grant of privileges or 
the imposition of burdens, upon an arbitrary, 
unjust, or invidious principle of division, or 
which, though the principle of division may be 
sound and justifiable, make arbitrary discrim- 
inations between those persons or things com- 
ing within the same class. State v. Garbros- 
ki, 111 Iowa, 496, 82 N. W. 959, 56 L. R. A. 
570, 82 Am. St. Rep. 524; In re Hang Kie, 
69 Cal. 149, 10 P. 327; Hawkins v. Roberts, 
122 Ala, 130, 27 So. 327; State v. Cooley, 56 


CLASS SUIT 


Minn. 540, 58 N. W. 150; Wagner v. Milwau- 
kee County, 112 Wis. 601, 88 N. W. 577; State 
v. Brewing Co., 104 Tenn. 715, 59 S. W. 1033, 
78 Am. St. Rep. 941;. Republic Acceptance 
Corporation v. De Land (D. C.) 275 F. 682, 
638; Investors’ Syndicate v. Pugh, 25 N. D. 
490, 142 N. W. 919, 921. 


CLASS SUIT. See Suit. 


CLASSIARIUS. A seaman or soldier serving 
at sea. 


_CLASSICI. In the Roman law. Persons em- 
ployed in servile duties on board of vessels. 
Cod, 11, 12. 


CLASSIFICATION. In the practice of the 
English chancery division, where there are 
several parties to an administration action, 
including those who have been served with 
notice of the decree or judgment, and it ap- 


pears to the judge (or chief clerk) that any of: 


them form a class having the same interest, 
(e. g9, residuary legatees,) he may require 
them to be represented by one solicitor, in or- 
der to prevent the expense of each of them at- 
tending by separate solicitors, This is termed 
“classifying the interests of the parties at- 
tending,” or, shortly, “classifying,” or “classi- 
fication.” In practice the term is also applied 
to the directions given by the chief clerk as to 
which of the parties are to attend on each 
of the accounts and inquiries directed by the 
judgment. Sweet. 

“Classification” is not different in law than 
in other departments of knowledge. It is 
the grouping of things in speculation or prac- 
tice because they agree with one another in 
certain particulars and differ from other 
things in those particulars. Tanner v. Little, 
240 U. S. 369, 36 S. Ct. 379, 383, 60 L. Ed. 
691; Heisler v. Thomas Colliery Co., 260 U. 
8. 245, 43 S. Ct. 83, 67 L. Ed. 287, affirming 
decree 274 Pa. 448, 118 A. 394, 24 A. L. R. 1215; 
Commonwealth v. Casey, 231 Pa. 170, 80 A. 78, 
34 L. R. A. (N. S.) 767; Director General of 
Railroads v. Viscose Co., 254 U. S. 498, 41 S. 
Ot. 151, 153, 65 L. Ed. 372. 


CLASSIFICATION OF RISKS. Term “clas- 
sification of. risks” in insurance practice re- 
lates, not to perils insured against nor amount 
to be paid, but in fire insurance to the nature 
and situation of the articles insured, and in 
accident insurance to the occupation of the 
applicant. Hopkins v. Connecticut General 
Life Ins. Co., 225 N. Y. 76, 121 N. B. 465, 467. 


CLAUSE. A single paragraph or subdivision 
of a legal document, such as a contract, deed, 
will, constitution, or statute. Sometimes a 
sentence or part of a sentence. Appeal of 
Miles, 68 Conn. 237, 36 A. 39, 36 L. R. A. 176; 
Eschbach v. Collins, 61 Md. 499, 48 Am. Rep. 
123. 


CLAUSE IRRITANT. In Scotch law. By 
this clause, in a deed or settlement, the acts 
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or deeds of a tenant for life or other proprie- 
tor, contrary to the conditions of his right, be- 
come null and void; and by the “resolutive” 
clause such right becomes resolved and ex- 
tinguished. Bell. 


CLAUSE POTESTATIVE. In French law. 
The name given to the clause whereby one 
party to a contract reserves to himself the 
right to annul it. 


CLAUSE ROLLS. In English law. Rolls 
which contain all such matters of record as 
were committed to close writs; these rolls 
are preserved in the Tower. 


CLAUSULA. A clause; a sentence or part of 
a sentence in a written instrument or law. 


CLAUSULA DEROGATIVA. A clause in a 
will which provides that no will subsequently 
made is to be valid. The latter would still 
be valid, but there would be ground for sus- 
pecting undue influence. Grotius. 


Ciausula generalis de residuo non ea complec- 
titur que non ejusdem sint generis cum fis que 
speciatim dicta fuerant. A general clause of 
remainder does not embrace those things 
which are not of the same kind with those 
which had been specially mentioned. Lofft, 
Appendix, 419. 


Clausula generalis non refertur ad expressa. 8 
Coke, 154. A general clause does not refer to 
things expressed. 


Clausula que abrogationem excludit ab initio 
non valet. A clause [in a law] which precludes 
its abrogation is void from the beginning. 
Bac. Max. 77. 


Clausula vel dispositio inutilis per presumoption- 
em remotam, vel causam ex post facto non ful- 
citur. A useless clause or disposition [one 
which expresses no more than the law by in- 
tendment would have supplied] is not sup- 
ported by a remote presumption, [or foreign 
intendment of some purpose, in regard where- 
of it might be material,] or by a cause arising 
afterwards, [which may induce an operation 
of those idle words.] Bac. Max. 82, regula ‘21. 


Clausulz inconsuete semper inducunt suspicion- 
em. Unusual clauses [in an instrument] al- 
ways induce suspicion. 38 Coke, 81. 


CLAUSUM. Lat. Close, closed up, sealed. 
Inclosed, as a parcel of land. 


In Old English Law 


Close. Closed. ' 

A writ was either clausum (close) or aper- 
tum (open). Grants were said to be by litere 
patente (open grant) or. litere clause (close 
grant); 2 Bla. Comm. 346. Occurring in the 
phrase quare clausum fregit (Rucker v. Mc- 
Neely, 4 Blackf. [Ind.] 181), it denotes in 
this sense only realty in which the plaintiff 
has sore exclusive interest, whether for a 
limited or unlimited time or for special or 
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for general purposes; 1 Chit. Pl. 174; Austin 
v. Sawyer, 9 Cow. (N. Y.) 39; 6 East, 606. 


CLAUSUM FREGIT. L. Lat. (He broke the 
close.) In pleading and practice. Technical 
words formerly used in certain actions of 
trespass, and still retained in the phrase 
quare clausum fregit (q. v.). 


CLAUSUM PASCHIÆ. In English. law. 
The morrow of the utas, or eight days of 
Easter; the end of Easter; the Sunday after 
Haster-day. 2 Inst. 157. 


CLAUSURA. 
sure. 
hedge. 


CLAVES CURIE. The keys of the court. 
They were the officers of the Scotch courts, 
such as clerk, doomster, and serjeant. Bur- 
rill. 


CLAVES INSULAE. In Manx law. The keys 
of the Island of Man, or twelve persons to 
whom all ambiguous and weighty causes are 
referred. 


CLAVIA. In old English law. A club or 
mace; tenure per serjeantiam clavie, by the 
serjeanty of the club or mace. Cowell. 


CLAVIGERATUS. A treasurer of a church. 


In old English law. An inclo- 
Clausura heye, the inclosure of a 
Cowell. 


CLAWA. A close, or small inclosure. Cow- 


ell. 


CLEAN. Irreproachable; innocent of fraud 
or wrongdoing; free from defect in form or 
substance; free from exceptions or reserva- 
tions. It is a very elastic adjective, however, 
and is particularly dependent upon context. 
Clampitt v. St. Louis Southwestern R. Co. of 
Texas (Tex. Civ. App.) 185 S. W. 342, 344. 


CLEAN BILL QF HEALTH. One certifying 
that no contagious or infectious disease ex- 
ists, or certifying as to healthy conditions 
generally without exception or reservation. 


CLEAN BILL OF LADING. One without ex- 
ception or reservation as to the place or man- 
ner of stowage of the goods, and importing 
that the goods are to be (or have been) safe- 
ly and properly stowed under deck. The 
Delaware, 14 Wall. 596, 20 L. Ed. 779; The 
Kirkhill, 99 F. 575, 39 C. C. A. 658; The 
Wellington, 29 Fed. Cas. 626; The St. Johns 
N. F. (C. ©. A.) 272 F. 673, 674. One which 
contains nothing in the margin qualifying 
the words in the bill of lading itself. The 
Isla de Panay (C. C. A.) 292 F. 723, 730. 


CLEAN HANDS. It is a rule of equity that 
a plaintiff must come with “clean hands,” 
i. e, he must be free from reproach in his 
conduct. But there is this limitation to the 
rule: that his conduct can only be excepted 
to in respect to. the subject-matter of his 
claim; everything else is immaterial. Amer- 
ican Ass’n v. Innis, 109 Ky. 595, 60 S. W. 388; 
Harton v. Little, 188 Ala. 640, 65 So. 951, 952; 


Bu.Law Dict. (3D Ep.)—22 


‘CLEAR. Plain; 


OLEAR EVIDENCE OR PROOF 


Canfield v. Jack, 78 Okl. 127, 188 P. 1040, 
1041; Pluto Oil & Gas Co. v. Miller, 95 Okl. 
222, 219 P. 303, 307; Trice v. Comstock, 121 
F. 620, 57 C. C. A. 646, 61 L. R. A. 176; West 
v. Washburn, 153 App. Div. 460, 138 N. Y. S. 
230; Higelbach v. Boone Loan & Investment 
Co., 216 Ky. 69, 287 S. W. 225, 226. 


evident; obvious; free 
from doubt or conjecture; beyond reasonable 
doubt; perspicuous; plain; alse, unincum- 
bered; free from deductions or draw-backs. 


CLEAR AND CONVINCING PROOF. There 
are numerous variations of the phrase “clear 
and convincing” as applied to proof, such as 
“clear and distinct,” “clear, distinct and sat- 
isfactory,’ “clear, precise and indubitable,” 
“clear and satisfactory,” “clear, cogent and 
convincing,” etc. Generally, they mean, when 
applied to proof, proof beyond a reasonable, 
i. e., a well-founded, doubt, though, of course, 
the evidence may be conflicting, and absolute 
certainty is not required. Karr v. Pearl, 212 
Ky. 387, 279 8. W. 631, 632; Jackman v. 
Lawrence Drilling & Development Co., 106 
Kan. 59, 187 P. 258, 260; Beeler v. People, 
58 Colo, 451, 146 P. 762, 764; State v. Price, 
101 Ohio St. 50, 128 N. E. 173, 174. There 
are cases, however, that give a less rigorous, 


‘but somewhat uncertain, meaning, viz., more 


than a preponderance but less than is re- 
quired in a criminal case. Dovich v. Chief 
Consolidated Mining Co., 53 Utah, 522, 174 P. 
627, 680; Washam v. Beaty, 210 Ala. 635, 
99 So. 163, 167; Good Milking Mach. Co. v. 
Galloway, 168 Iowa, 550, 150 N. W. 710, 712; 
Pierce-Fordyce Oil Ass’n v. Staley (Tex. Civ. 
App.) 190 S. W. 814, 815: M. E. Smith & Co. 
v. Kimble, 38 S. D. 511, 162 N. W. 162, 163; 
Merrick v. Ditzler, 91 Ohio St. 256, 110 N. E. 
493, 494. 


a 

CLEAR ANNUAL VALUE. The net yearly 
value to the possessor of the property, over 
and above taxes, interest on mortgages, and 
other charges and deductions. Groton v. 
Boxborough, 6 Mass, 56; Marsh v. Hammond, 
103 Mass. 149; Shelton v. Campbell, 109 
Tenn. 690, 72 S. W. 112. 


CLEAR ANNUITY. The devise of an annu- 
ity “clear” means an annuity free from tax- 
es (Hodgworth v. Crawley, 2 Atk. 376) or free 
or clear of legacy or inheritance taxes. In 
re Bispham’s Estate, 24 Wkly. Notes Cas. 
(Pa.) 79. 


CLEAR DAYS. If a certain number of clear 
days be given for the doing of any act, the 
time is to be reckoned exclusively, as well of 
the first day as the last. Rex v. Justices, 3 
Barn. & Ald. 581; Hodgins v. Haneock, 14 
Mees. & W. 120; State .v. Marvin, 12 Iowa, 
502. 


CLEAR EVIDENCE OR PROOF. Evidence 
which is positive, precise and explicit, as op- 
posed to ambiguous, equivocal, or contradic- 
tory proof, and which tends directly to estab- 


CLEAR. TITLE 


lish the point to which it is adduced, instead 
of leaving it a matter of conjecture or pre- 
sumption, and is sufficient to make out a 
prima facie case. Mortgage Co. v. Pace, 23 
Tex. Civ. App. 222, 56 S. W. 3877; Reynolds 
v. Blaisdell, 23 R. I. 16, 49 A. 42; Ward v. 
Waterman, 85 Cal. 488, 24 P. 930; Jermyn 
v. McClure, 195 Pa. 245, 45 A. 938; Winston 
v. Burnell, 44 Kan. 867, 24 P. 477, 21 Am. 
St. Rep. 289; Spencer v. Colt, 89 Pa. 318; 
People v. Wreden, 59 Cal. 395. A “clear 
proof” necessarily means a clear preponder- 
ance. It may mean that which may bd seen, 
that which is discernible, and that which 
may be appreciated and understood. In such 
sense it may not really mean more than a 
fair preponderance of proof. It may, how- 
ever, also convey the idea, under emphasis, 
of certainty, and probably would to the com- 
mon mind. It may be understood as mean- 
ing beyond doubt. The expression is equiv- 
ocal and mischievous. It may be reasonably 
construed as requiring higher degree of proof 
than fair preponderance. Aubin v. Duluth 
St. Ry. Co., 169 Minn. 342, 211 N. W. 580, 
583. 


CLEAR TITLE. One which is not subject to 
any incumbrance. Roberts v. Bassett, 105 
Mass. 409. For a clear deed, see Rohr v. 
Kindt, 3 Watts & S. (Pa.) 563, 39 Am. Dec. 
53; clear of expense; 2 Ves. & B. 341; clear 
of assessments; Peart v. Phipps, 4 Yeates 
(Pa.) 386; clear bill of lading; William Zol- 
“ler Co. v. Hartford Fire Ins. Co., 272 Pa. 
386, 116 A. 359, 362. See, also, Clean Bill of 
Lading. 


CLEARANCE. In Maritime law. The 
right of a ship to leave port. The act of 
clearing or leaving port. The certificate is- 
sued by the collector of a port evidencing 
the power of the ship to leave port. Ham- 
burg-American Steam Packet Oo. v. U. S. (0. 
C, A.) 250 F. 747, 759. Worcester, Dict. 


CLEARANCE CARD. A letter given to an 
employee by his employer, at the time of his 
discharge or end of service, showing the cause 
of such discharge or voluntary quittance, the 
length of time of service, his capacity, and 


such other facts as would give to those con- ` 


cerned information of his former employment. 
Cleveland, C., C. & St. L. R. Co. v. Jenkins, 
174 Ill. 398, 51 N. E. 811, 62 L. R. A. 922, 66 
Am. St. Rep. 296. _ 


CLEARING. The departure of a vessel from 
port, after complying with the customs and 
health laws and like local regulations. 

` In mercantile law. A method of making 
exchanges and -settling balances, adopted 
among banks and bankers. . 


CLEARING-HOUSE. An association, usual- 
ly. unincorporated, organized by banks ina 
eity, for the daily adjustment. of accounts 
among themselves; and the: payment of bal- 
ances: Crane v. Bank, 173 Pa. 666, 34 A. 296; 
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National Exch. Bank v. National Bank of 
North America, 132 Mass. 147; Philler v. 
Patterson, 168’ Pa. 468, 32 A. 26, 47 Am. St. 
Rep. 896; Security Commercial & Savings 


. Bank of San Diego v. Southern Trust & Com- 


merce Bank, 74 Cal. App. 734, 241 P. 945, 949; 
Overman y. Bank, 31 N. J. Law, 563; Crane 
y. Clearing-House, 32 Wkly. Notes Cas. (Pa.) 
358; Philler v, Yardley, 62 F. 645, 10 C. C. 
A. 562, 25 L. R. A. 824; 5 Mann. & G. 348, 6 
Scott, N. R. 1,12 L. J. O. P. 118; Yardley v. 
Philler (C. ©.) 58 F. 746; People v. Bank, 28 
N. Y. 8. 407, 77 Hun, 159; German Nat. Bank 
v. Bank, 118 Pa. 294, 12 A. 303; Blaffer v. 
Bank, 35 La. Ann. 251. 


CLEARLY. Visible, unmistakable, in words 
of no uncertain meaning, without obscurity, 
without confusion, and without uncertainty, 
beyond a reasonable doubt. Johnson vy. Grady 
County, 50 Okl. 188, 150 P. 497, 502; Beeler v. 
People, 58 Colo. 451, 146 P. 762, 764. 


CLEMENT’S INN. An inn of chancery. See 
Inns of Chancery. 


CLEMENTINES. In canon law. The collec- 
tion of decretals or constitutions of Pope 
Clement V., made by order of John XXII., 
his successor, who published it in 1317. 


CLENGE. In old Scotch law. To clear or 
acquit of a criminal charge. Literally, to - 
cleanse or clean. 


CLEP AND CALL. In old Scotch practice, 
A sclemn form of words prescribed. by law, - 
and used in criminal cases, as in pleas of 
wrong and unlaw. 


CLERGY. The whole body of clergymen or 
ministers of religion. Also an abbreviation 
for “benefit of clergy.” See Benefit of Clergy. 


Regular Clergy 


In old English law. Monks who lived se- 
cundum. regulas (according to the rules) of 
their respective houses or societies were so 
denominated, in contradistinction to the pa- 
rochial clergy, who performed their ministry 
in the world, in seculo, and who from thence 
were called “secular” clergy. 1 Chit. Bl. 387, 
note. . ` 


CLERGYABLE. In old English law. Allow- 
ing of, or entitled to, the benefit of ciergy 
(privilegium clericale). Used of persons or 
crimes. 4 Bla. Com. 371. See Benefit of Cler- 
8y. 


CLERICAL. Pertaining to clergymen; 
pertaining to the office or labor of a clerk. 


or 


CLERICAL ERROR. A mistake in writing or 
copying; error apparent on face of instru- 
ment and ascertainable from it; an uninten- 
tional mistake, not involving exercise of dis- 
eretion, in writing; error of clerk or writer, 
or counsel or court in respect of matters of 
record. 1 L Raym. 483; Castle v. Gleason, 
‘Bu.Law Dict.(3D ED.) 
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31 S. D. .590, 141 N. W. 516; 517;. Bessemer 
Irrigating Ditech Co. v. West Pueblo Ditch & 
Reservoir Co., 65 Colo. 258, 176 P. 302, 303, 
Wilder v. Bush, 201 Ala. 21, T5 So, 143, 146; 
State v. F., B. Williams Cypress Co., 182 La. 
949, 61 So. 988, 992, Ann. Cas. 1914D, 1290; 
Buchanan v. West Kentucky Coal Co., 218 
Ky. 259, 291 S. W. 82, 34, 51 A. L. R. 281; 
Donahoe v. Herrick, 44 Idaho, 560, 260 P. 
150, 152; Clinton Mining Co. v. Bradford, 200 
Ala. 308, 76 So. 74, 78; Baker v. Smith, 4 
Yeates (Pa.) 185; Berthon v. Keeley, 4 Yeates 
(Pa.) 205; - Schwarz v. Baird, 100 Ala. 154, 
13 So. 947; Shoemaker v. Knorr, 1 Dall. 197, 
1 L. Ed. 97; Citizens’ Bank v. Farwell, 56 F. 
570, 6 ©. C. A. 24; Storke v. Storke, 99 Cal. 
621, 34 P. 339; Benner v. Frey, 1 Binn. (Pa.) 
367; 12 Ad. & E. 217; Jack v. Eales, 3 Binn. 
(Pa.) 102; Hovey v. McDonald, 109 U. 8. 157, 
3 S. Ct. 186, 27 L. Hd. 888; Wetmore v. Kar- 


rick, 205 U. S. 141, 27 S. Ct. 484, 51 L. Ed. | 


745. 


CLERICAL MISPRISION. A mistake or a 
fraud perpetrated by a clerk of the court 
which is susceptible of demonstration by the 
face of the record, or a clerical error, which 
is an error by a clerk in transcribing or oth- 
erwise apparent on the face of the record. 
Combs y. Deaton, 199 Ky. 477, 251 S. W. 638, 
641; Brady v. Equitable Trust Co. of Dover, 
178 Ky. 698, 199 S. W. 1082, 1086; Carter v. 
Carter, 205 Ky. 96, 265 S. W. 478, 479. But 
see Newman v. Ohio Valley Fire & Marine 
Ins. Co., 221 Ky. 616, 299 8. W. 559, 560. 


‘CLERICAL TONSURE. The having the head 
shaven, which was formerly peculiar to clerks, 
or persons in orders, and which the coifs worn 
by serjeants at law are supposed to have been 
introduced to conceal. 1 Bl. Comm. 24, uote 
t; 4 BL Comm. 367. 


CLERICALE PRIVILEGIUM. In old Eng- 
lish law. The clerical privilege; the privilege 
or benefit of clergy. 


CLERICI DE CANCELLARIA; 
DE CURSU. Clerks of the chancery. See 
Cursitors, 


Clerici non ponantur In officiis, Co. Litt. 96, 
Clergymen should not be placed in offices; 
i. e., in secular offices. See Lofft, 508. 


CLERICI PRAENOTARII. The six clerks in 
chancery. 2 Reeve, Eng. Law, 251. 


CLERICO ADMITTENDO. See Admittendo 
Clerico. 


CLERICO CAPTO PER STATUTUM MER- 
CATORUM. A writ for the delivery of a clerk 
out of prison, who was taken and incarcerated 
upon the breach of a statute merchant. Reg. 
Orig. 147. 


CLERICO CONVICTO COMMISSO GAOL‘ 
IN DEFECTU ORDINARII DELIBERANDO. 
An ancient writ, that lay for the delivery to 
his ordinary of a clerk convicted of felony, 


CLERICI 


OLERK 


where the ordinary did not challenge him ac- 
cording ti to the privilege of clerks, Reg. Orig. 
69. - 


CLERICO INFRA SACROS ORDINES CON- 
STITUTO, NON ELIGENDO IN OFFICIUM. 
A writ directed to those who had thrust a 
pailiwick or other office upon one in holy or- 
ders, charging them to release him. Reg. 
Orig. 143. 


CLERICUS., 
In Roman Law 

A minister of religion in the Christian 
church; an ecclesiastic or priest. Cod. 1, 3; 
Nov. 8, 123, 187, A general term, including 
bishops, priests, deacons, and others of in- 
ferior order. Brissonius. Also of the amanu- 
enses of the judges or courts of the king. 
Du Cange. 


In Old English Law 


A clerk or priest; a person in holy orders; 
a secular priest; a clerk of a court. 

An officer of the royal household, having 
charge of the receipt and payment of moneys, 
ete. Fleta enumerates several of them, with 
their appropriate duties; as clericus coquine, 
clerk of the kitchen; clericus panetr’ et but- 
elr’, clerk of the pantry and buttery. Lib. 2, 
ee. 18, 19. 


-—Clericus mercati. In old English law. 
Clerk of the market. 2 Inst. 543. 


—Clericus parochialis. 
parish clerk. 


In old English law. A 


Clericus et agricola et mercator, tempore belli, 
ut oret, colat, et commutet, pace fruuntur. 2 
Inst. 58. Clergymen, husbandmen, and mer- 
chants, in orđer that they may preach, culti- 
vate, and trađe, enjoy peace in time of war. 


Ciericus non connumeretur in duabus ecclesiis. 
1 Rolle. A clergyman should not be appoint- 
ed to two churches. 


CLERIGOS. In Spanish law. Clergy; men 
chosen for the service of God. White, New 
Recop. b. 1, tit. 5, ch. 4. 


CLERK. 
tn Ecclesiastical Law 


A person in holy orders; a clergyman; an 
individual attached to the ecclesiastical state, 
and who has the clerical tonsure. See 4 Bl. 
Comm. 366, 367. 

In Practice 


A person employed ina public office, or as 
an officer of a court, whose duty is to keep 
records or accounts. In re Allen (N: J. Sup.) 
95 A. 215, 216; Crawford v. Roloson, 254 
Mass. 163, 149 N. E. 707, 709. A person serv- 
ing a practicing solicitor under binding arti- 
cles in England, for the purpose of being ad- 
mitted to practice as a solicitor, 


In Commercial Law 


A person employed by a merchant, or in a 
mercantile establishment, as a salesman, book- 


CLERK 

keeper, accountant, amanuensis, ete., invested 
with more or less authority in the administra- 
tion of some branch or department of the 
business, while the principal himself superin- 
tends the whole. State v. Barter, 58 N. H. 
604; Hamuel v. State, 5 Mo. 264; Railroad 
Co. v. Trust Co., 82 Md. 535, 34 A. 778, 38 L. 
R. A. 97. In New England, used to designate 
a corporation official who performs some of 
the duties of a secretary. 


In General 


—Clerk of arraigns. In English law. An as- 
sistant to the clerk of assise. His duties are 
in the crown court on circuit. 


—Clerk of assise. In English law. Officers 
who officiate as associates on the circuits. 
They record all judicial proceedings done by 
the judges on the circuit. 


—Clerk of court. 
tice who has charge of the clerical part of its 
business, who keeps its records and seal, is- 
sues process, enters judgments and orders, 
gives certified copies from the records, ete. 
Peterson v. State, 45 Wis. 540; Ross v. Heath- 
cock, 57 Wis. 89, 15 N. W. 9; Gordon v. State, 
2 Tex. App. 154; U. S. v. Warren, 12 Okl. 350, 
71 Pac. 685; People v. Brady, 275 Ill, 261, 114 
N. E. 25, 26. 


—Clerk of enrollments. In English law. The 
former chief officer of the English enrollment 
office, (q. v.) He now forms part of the staff 
of the central office. 


—Clerk of the crown in chancery. See Crown 
Office in Chancery. 


—Clerk of the house of commons. An import- 
ant officer of the English house of commons. 
He is appointed by the crown as under-clerk 
of the parliaments to attend upon the com- 
mons. He makes a declaration, on entering 
upon his office, to make true entries, remem- 
brances, and journals of the things done and 
passed in the house. He signs all orders of 
the house, indorses the bills sent or returned 
to the lords, and reads whatever is required 
to be read in the house. He has the custody of 
all records and other documents. May, Parl. 
Pr. 236. ` 


—Clerk of the market. The overseer or super- 
intendent of a public market. In old English 
law, he was a quasi judicial officer, having 
power to settle controversies arising in ‘the 
market between persons dealing there. Call- 
ed “clericus mercati.” 4 Bl, Comm. 275. 


—Clerk of the parliaments. One of the chief 
officers of the house of lords. He is appoint- 
ed by the crown, by letters patent. On enter- 
ing office he makes a declaration to make true 
entries and records of the things done and 
passed in the parliaments, and to keep secret 
all such matters ag shall be treated therein. 
May, Parl. Pr. 238, - i f 


An officer of a court of jus-~ 
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—Clerk of the peace. In English law. An of- 
ficer whose duties are to officiate at sessions 
of the peace, to prepare indictments, and to 
record the proceedings of the justices, and to 
perform a number of special duties in con- 
nection with the affairs of the county. 


—Clerk of the petty bag. See Petty Bag. 


—Clerk of the privy seal. There are four of 
these officers, who attend the lord privy seal, 
or, in the absence of the lord privy seal, the 
principal secretary of state. Their duty is to 
write and make out all things that are sent 
by warrant from the signet to the privy seal, 
and which are to be passed to the great seal ; 
and also to make out privy seals (as they are 
termed) upon any special occasion of his maj- 
esty’s affairs, as for the loan of money and 
such like purposes. Cowell. 


—Clerk of the signet. An officer, in England, 
whose duty it is to attend on the king’s prin- 
cipal secretary, who always has the custody 
of the privy signet, as well for the purpose of 
sealing his majesty’s private letters, as also 
grants which pass his majesty’s hand by bil! 
signed; there are four of these officers. Co- 
well. 


—Clerk of the table. An official of the British 
House of Commons who advises the speaker 
on all questions of order. 


—Clerks of indictments. Officers attached to 
the central criminal court in England, and 
to each circuit. They prepare and settle in- 
dictments against offenders, and assist the 
clerk of arraigns. 


—Clerks of records and writs. Officers form- 
erly attached to the English court of chan- 
cery, whose duties consisted principally in 
sealing bills of complaint and writs of execu- 
tion, filing affidavits, keeping a record of suits, 
and certifying office copies of pleadings and 
affidavits. They were three in number, and 
the business was distributed among them ac- 
cording to the letters of the alphabet. By the 
judicature acts, 1873, 1875, they were trans- 
ferred to the chancery division of the high 
court. Now, by the judicature (officers’) act, 
1879, they have been transferred to the cen- 
tral office of the supreme court, under the ti- 
tle of “Masters of the Supreme Court,” and 
the office of clerk of records and writs has 
been abolished. Sweet. 


—Clerks of seats, in the principal registry of 
the probate division of the English high court, 
discharge the duty of preparing and passing 
the grants of probate and letters of adminis- 
tration, under the supervision of the regis- 
trars. There are six seats, the business of 
which is regulated by an alphabetical arrange- 
ment, and each seat has four clerks. They 
have to take bonds from administrators, and. 
to receive caveats against a grant being made 
in a-case where a will is contested. They al- 
so. draw the “acts,” 4. €„ a short summary of 
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each grant made, containing the name of the 
deceased, amount of assets, and other particu- 
lars. Sweet. 


CLERKSHIP. The period which must be 

spent by a law-student in the office of a prac- 

tising attorney before admission to the bar. 

._ 1 Tidd Pr. 61, et seq. In re Dunn, 43 N. J. 
_ Law, 359, 39 Am. Rep. 600. 

In old English practice. The art of draw- 
ing pleadings and entering them on record in 
Latin, in the ancient court hand; otherwise 
called “skill of pleading in actions at the 
common law.” 


CLIENS. Lat. In the Roman law. A client 
or dependent. One who depended upon anoth- 
er as his patron or protector, adviser or de- 
- fender, in suits at law and other difficulties; 
and was bound, in return, to pay him all re- 
spect and honor, and to serve him with his 
life and fortune in any extremity. Dionys. ii. 
10; Adams, Rom, Ant. 38. 


CLIENT. A person who employs or retains 
an attorney, or counsellor, to appear for him 
in courts, advise, assist, and defend him in 
legal proceedings, and to act for him in any 
legal business. McCreary v. Hoopes, 25 Miss. 

, 428; McFarland v. Crary, 6 Wend. (N. Y.) 297; 
Cross v. Riggins, 50 Mo. 835. It should in- 
clude. one who disclosed confidential matters 
to attorney while seeking professional aid, 
whether attorney was employed or not. Sit- 
ton v. Peyree, 117 Or. 107, 241 P. 62, 64. 


CLIENTELA. In old English law. Client- 
ship, the state of a client; and, correlatively, 
protection, patronage, guardianship. 


CLIFFORD’S INN. An inn of chancery. See 
Inns of Chancery. 


CLINICAL TESTS. Observations made of 
patient by physician or surgeon without the 
aid of instruments, apparatus or chemical ex- 


aminations for the discovery of the existence 


or progress of disease or the patient’s condi- 
tion. Peterson v. Widule, 157 Wis. 641, 147 
.N. W. 966, 970, 52 L. R. A. (N. S.) 778. 


CLITO. In Saxon law. The son of a king or 
‘emperor. The next heir to the throne; the 
Saxon adeling. Spelman. 


-CLOERE. A jail; a prison or dungeon. 


CLOSE, v. To finish, terminate, complete, 
wind up; as, to “close” an account, a bargain, 
.an estate, or public books, such as tax books. 


Patton v. Ash, 7 Serg. & R. (Pa.) 116; Cole-. 


man v. Garrigues, 18 Barb. (N. Y.) 67; Clark 
v. New York, 13 N. Y. St. Rep. 292;, Bilafsky 
v. Abraham, 183 Mass. 401, 67 N. E. 318; Hen- 
-derson v. Plymouth Oil Co., 15 Del. Ch. 281, 
186 A. 140, 148; Amalgamated Royalty Oil 
-Corporation y. Hemme (C. C. A.) 282 F. 750, 
759; U. S. v. Cash (C. C. A.) 298 F. 584, 585; 
In re Van Schaick & Co. (C. C. A.) 228 F. 465, 
469. 


OLOSE 


To shut up, so as to prevent entrance or 
access by any person; as in statutes requir- 
ing saloons to be “closed” at certain times, 
which further implies an, entire suspension of 
business, Kurtz v. People, 38 Mich. 282; Peo- 
ple v. James, 100 Mich. 522, 59 N. W. 236; 
Harvey v. State, 65 Ga. 570; People v. Cum- 
merford, 58 Mich. 328, 25 N. W., 208; or to va- 
eate streets, or obstruct road, City of Lynch- 
burg v. Peters, 145 Va. 1, 183 S. E. 674, 677; 
Jones v. Brookfield Tp., 221 Mich. 235, 190 
N. W. 733, 734. 


CLOSE, n. A portion of land, as a field, in- 
closed, as by a hedge, fence, or other visible 
inclosure. 3 Bl. Comm. 209. The interest of 
a person in any particular piece of ground, 
whether actually inclosed or not. Wocklin v. 
Casler, 50 How. Prac. (N. Y.) 44; Meade v. 
Watson, 67 Cal. 591, 8 Pac. 311; Matthews v. 
Treat, 75 Me. 600; Wright v. Bennett, 4 IN. 
258; Blakeney v. Blakeney, 6 Port. (Ala.) 115, 
30 Am. Dec: 574. 


The noun “‘ciose,” in its legal sense, imports a 
portion of land inclosed, but not necessarily in- 
closed by actual or visible barriers. The invisible, 
ideal boundary, founded on limit of title, which sur- 
rounds every man’s land, constitutes it his close, 
irrespective of walls, fences, ditches, or the like, 


In practice. The word means termina- 
tion; winding up. Thus the close of the 
pleadings is where the pleadings are finished, 
i. e., when issue has been joined. 


CLOSE, adj. In practice. Closed or sealed 
up. A term applied to writs and letters, as 
distinguished from those that are open or 
patent. 


—Close copies. Copies of legal documents 
which might be written closely or loosely at 
pleasure; as distinguished from office copies, 
which were to contain only a prescribed num- 
ber of words on each sheet. 


—Close corporation. One in which the direc- 
tors and officers have the power to fill vacan- 
cies in their own number, without allowing 
to the general body of stockholders any choice 
or vote in their election. McKim v. Odom, 3 
Bland (Md.) 416, note. 


—Close molds. Molds in two parts, called the 
drag and the case (or cope) forming together 
a two-part flask, one part being placed over 
the other and each being impressed with one 
half of the matrix or pattern. Cole v. U. S. 
(C. ©. A.) 269 F. 250, 252. 


—Close rolls. Rolls containing the record of 
the close writs (litere claus@) and grants of 
the king, kept with the public records. 2 Bl. 
Comm. 346. 


~—Close season. In game and fish laws, this 
term means the season of the year in which 
the taking of particular game or fish is pro- 
hibited, or in which all hunting or fishing 
is ‘forbidden by law. State v. Theriault, 70 


CLOSE 


Vt. 617, 41 A. 1030, 43 L. R. A. 290, 67 Am. 
St. Rep. 695. 


—Close to. Near; very near ; immediately ad- 
joining. Rantoul Rural High School Dist. 
No. 2, Franklin County v. Davis, 99 Kan. 185, 
160 P. 1008, 1009; Govier v. Brechler, 159 Wis. 
157, 149 N. W. 740, 742, 


—Close writs. In English law. Certain let- 
‘ters of the king, sealed with his great seal, 
and directed to particular persons and for 
particular purposes, which, not being proper 
for public inspection, are closed up and sealed 
on the outside, and are thence called “writs 
close.” 2 Bl. Comm. 346; Sewell, Sheriffs, 
872. Writs directed to the sheriff, instead of 
to the lord. 8 Reeve, Eng. Law, 45. 


CLOSE-HAULED. In admiralty law, this 
nautical term means the arrangement or trim 
of a vessel’s sails when she endeavors to make 


a progress in the nearest direction possible. 


_ towards that point of the compass from which 
the wind blows. But a vessel may be consid- 
ered as close-hauled, although she is not quite 
so near to the wind as she could possibly lie. 
Chadwick v. Packet Co., 6 El. & Bl. 771. 


CLOSED COURT. A term sometimes used to 
designate the Common Pleas Court of Eng- 
land when only serjeants could argue cases, 
which practice persisted until 1833. 


CLOTHING WOOL. Short-stapled wool pre- 
pared by carding, as distinguished from 
“combing wool,” which is long-stapled wool 
prepared by combing. U. 8. v. Stone & Down- 
er Co., 12 Ct. Cust. App. 557, 558. 


CLOTURE. The procedure in deliberative 
assemblies whereby debate is closed. Intro- 
duced in the English parliament in the ses- 
sion of 1882. 

It is generally effected by moving the pre- 
vious question. See Roberts, Rules of Order 
§§ 20, 58 a. 


CLOUD ON TITLE. An outstanding claim or 
incumbrance which, if valid, would affect or 
impair the title of the owner of a particular 
estate, and on its face has that effect, but can 
pe shown by extrinsic proof to be invalid or 
inapplicable to the estate in question. A con- 
veyance, mortgage, judgment, tax-levy, etc., 
may all, in proper ‘cases, constitute a cloud 
on title. Pixley v. Huggins, 15 Cal. 133; 
Schenck v. Wicks, 28 Utah, 576, 65 Pac. 732; 
Lick v. Ray, 43 Cal. 87; Stoddard v. Pres- 
cott, 58 Mich. 542, 25 N. W. 508; Phelps v. 
Harris, 101 U. S. 370, 25 L. Ed. 855; Fonda 
v.’ Sage, 48 N. Y. 181; Rigdon v. Shirk, 127 
Ill. 411, 19 N. E. 698; Bissell v. Kellogg, 60 
Barb. N. Y.) 617; Bank v. Lawler, 46 Conn. 
245. 


CLOUGH. A. valley. Also an allowance for 
the turn’ of. the seale, on buying goods whole- 
sale by weight. 
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CLUB. A voluntary, Incorporated or unincor- 
porated association of persons for purposes of 
a social, literary, or political nature, or the 
like. A elub is not a partnership. 2 Mees. & 
W. 172. 


The word ‘‘club” has no very definite meaning. 
Clubs are formed for all sorts of purposes, and 
there is no uniformity in their constitutions and 
rules, It is well known that clubs exist which limit - 
the number of the members and select them with 
great care, which own considerable property in 
common, and in which the furnishing of food and 
drink to the members for money is but one of many 
conveniences which the members enjoy. Com, v. 
Pomphret, 137 Mass. 567, 50 Am. Rep, 340; Van Pelt 


v. Hilliard, 75 Fla. 792, 78 So. 698, 695, L. R. A. 
1918, 639; Roberts v. Gerber, 187 Wis. 282, 202 N. 
W. 701, 703. 


Unincorporated Members’ Club 


A society of persons each of whom con- 
tributes to the fund out of which the ex- 
penses of conducting the society are paid. 
Van Pelt v. Hilliard, 75 Fla. 792, 78 So. 698, 
695, L. R. A. 1918E, 639. 


Unincorporated Proprietary Club 


One the property and funds of which be- 
long to a proprietor who usually conducts 
the club with a view to profit. The members ` 
in consideration of the payment of an en- 
trance fee and subscriptions are entitled to 
make such use of the premises and property 
and to exercise such other rights and privi- 
leges as the contract between them and the 
proprietor justified. Van Pelt v. Hilliard, 


75 Fla. 792, 78 So. 693, 695, L. R. A. 1918H, 
639. 
CLUB-LAW. Rule of violence; regulation 


by force; the law of arms. 


CLUTCH. A device introduced in the trans- 
mission, some place between the mechanism 
in which power is created and the mechanism 
to which it is applied, and which serves to 
make and break the connection between the 
two. Eclipse Mach. Co. y. Harley Davidson 
Motor Co. (C. C. A.) 252 F. 805, 806. 


CLYPEUS, or CLIPEUS. In old English law. 
A Shield; metaphorically one of a noble 
family. Clypei prostrati, noble families ex- 
tinct. Mat. Paris, 463. 


CO. A prefix meaning “with” or “in con- 
junction” or “joint;” e. g., co-trustees, co- 
executors. Also an abbreviation for “coun- 
ty,” (Gilman v. Sheets, 78 Iowa, 499, 43 N. 
wW. 299,) and for “company,” (Railroad Co. 
v. People, 155 Ill. 299, 40 N. E. 599). It 
may also indicate a partnership (Jennette v. ` 
Coppersmith, 176 N. C. 82, 97 S. Ð. 54, 55). 


COACH. Coach isa generic term. It is a 
kind of carriage, and is distinguished from 
other vehicles, chiefly, as:being a covered box, 
hung on leathers, with four wheels. Turn- 
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pike Co. v. Nell, 9 Ohio, 12; ‘Turnpike Co. v. 
Frink, 15 Pick. (Mass.) 444. 


COADJUTOR. An assistant; helper, or ally; 
particularly a person appointed to assist a 
-bishop who from age or infirmity is unable 
to perform his duty. Olcott v. Gabert, 86 
Tex. 121, 23 S. W. 985. Also an overseer, 
(coadjutor of an executor,) and one who dis- 
seises a person of land not to his own use, 
but to that of another. 


CO-ADMINISTRATOR. One who is a joint 
administrator with one or more others. 


‘COADUNATIO. A uniting or combining to- 
gether of persons; a conspiracy. 9 Coke, 56. 


CO-ADVENTURER. One who takes part 
with others in an adventure or in a venture. 
McRee v. Quitman ¢ Oil Co., 16 Ga. App. 12, 84 
S. E. 487. ` 


COAL NOTE. ‘A species of promissory note, 
formerly in use in the port of London, con- 
taining the phrase “value received in coals.” 
By the statute 3 Geo. II. c. 26, §§ 7, 8, these 
were to be protected and noted as inland 
bills of exchange. But this was repealed by 
the statute 47 Geo. III. sess. 2;.c. 68, § 28. 


COALITION. In French law, An unlawful 
agreement among several persons not to do a 
thing except on some ‘conditions agreed upon; 
particularly, industrial combinations, strikes, 
ete.; a conspiracy. . 


CO-ASSIGNEE. One of twoọo'or more as- 
signees of the same subject-matter. 


COAST. The edge or margin of a country 
bounding on the sea. It is held that the term 
includes small islands and reefs naturally 
connected with the adjacent land, and rising 
above the surface of the water, although their 
composition may not be sufficiently firm and 
stable to admit of their being inhabited or 
fortified; but not shoals which are perpetual- 
ly covered by the water. U., S. v. Pope, 28 
Fed. Cas. 630; Hamilton v. Menifee, 11 Tex. 
751, 

This word is particularly appropriate to 
the edge of the sea, while “shore” may be 
used of the margins of inland waters. 


—Coast waters. Tide waters navigable from 
the ocean by sea-going craft, the term em- 
bracing all waters opening directly or indi- 
rectly into the ocean and navigable by ships 
coming in from the ocean of draft as great 
as that of the larger ships which traverse 
the open seas. The Britannia, 153 U. S. 180, 
14 S. Ct. 795, 38 L. Hd. 660; The Victory (D. 
C.) 63 F. 636; The Garden City (D. C.) 26 F. 
773. 


~—Coaster. A term applied to vessels plying 
exclusively between domestic ports, and usu- 
ally to those engaged in domestic trade, as 
distinguished from vessels engaged in foreign 
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trade and plying between a port of the Unit- 
ed States and a port of a foreign country; 
not including pleasure yachts. Belden v. 
Chase, 150 U. S. 674, 14 S. Ct. 264, 87 L. Ed. 
1218. 


—Coasting trade. In maritime law. Com- 
merce and navigation between different plac- 
es along the coast of the United States, as dis- 
tinguished from commerce with ports in for- 
eign countries.. Commercial intercourse car- 
ried on between different districts in different 
states, different districts in the same state, or 
different places in the same district, on the 
sea-coast or on a navigable river, Steamboat 
Co. v. Livingston, 3 Cow. (N. Y.) 747; San 
Francisco v. California Steam Nav. Co., 10 
Cal. 507; U. S. v. Pope, 28 Fed. Cas. 630; 
‘Ravesies v. U. S. (D. C.) 35 F. 919. 


—Coastwise. Vessels “plying coastwise” are 
those which are engaged in the domestic 
trade, or plying between port and port in the 
United States, as contradistinguished. from 
those engaged in the foreign trade, or ply- 
ing between a port of the United States and 
a port of a foreign country. San Francisco 
v. California Steam Nav. Co., 10 Cal. 504; 
Petition of Canadian Pac. Ry. Co. (D. C.) 
278 F. 180, 202. 


COAST-GUARD. In English law. A body 
of officers and men raised and equipped by 
the commissioners of the admiralty for the 
defense of the coasts of the realm, and for 
the more ready manning of the navy in case 
of war or sudden emergency, as well as for 
the protection of the revenue against smug- 
glers. Mozley & Whitley. 


COAT ARMOR. Heraldic ensigns, intro- 
duced by Richard I. from the Holy Land, 
where they were first invented. Originally 
they were painted on the shields of the Chris- 
tian knights who went to the Holy Land 
during the crusades, for the purpose of iden- 
tifying them, some such contrivance being 
necessary in order to distinguish knights 


. when clad in armor from one another. Whar- 
ton. 
COBRA-VENOM REACTION. In medical 


jurisprudence, A method of serum-diagnosis . 
of insanity from hemolysis (breaking up of 
the red corpuscles of the blood) by injections 
of the venom of cobras or other serpents. 
This test for. insanity has recently been em- 
ployed in Germany and some other r European 
countries and in Japan. 


COCKBILL. To place the yards of a ship 
at an angle with thedeck. Pub. St. Mass. 
1882, p. 1288. 


COCKET. In English law. A seal belong- 
ing to the custom-house, or rather a scroll of 
parchment, sealed and delivered by the offi- 
cers of the custom-house to merchants, as a 
warrant that their merchandises are entered ; 
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likewise a sort of measure. Fleta, lib. 2, e. 
ix. f 


COCKPIT. A name which used to be given 
to the judicial committee of the privy coun- 
cil, the council-room being built on the old 
cockpit of Whitehall Place. 


COCKSETUS. A boatman; a cockswain. 
Cowell. 


COCOTTE. A woman who leads a fast life, 
one who gives herself up for money. Also a 
poached egg. Rovira v. Boget, 240 N. Y. 314, 
148 N. E. 534, 535. 


CODE. A collection or compendium of laws. 
A complete system of positive law, scientifi- 
cally arranged, and promulgated by legisla- 
tive authority. Johnson v. Harrison, 47 
Minn, 575, 50 N. W. 923, 28 Am. St. Rep. 
382; Railroad Co. v. State, 104 Ga. 831, 31 
S. E. 581, 42 L. R. A. 518; Railroad Co. v. 
Weiner, 49 Miss. 739. A “Code” implies com- 
pilation of existing laws, systematic arrange- 
ment into chapters, subheads, table of con- 
tents, and index, and revision to harmonize 
conflicts, supply omissions, and generally 
clarify and make complete body of laws de- 
signed to regulate completely subjects to 
which they relate. Gibson v. State, 214 Ala. 
88, 106 So. 231, 235. 

The collection of laws and constitutions 
made by order of the Emperor Justinian is 
distinguished by the appellation of “The 
Code,” by way of eminence. See Code of 
Justinian, 

A body of law established by the legisla- 
tive authority, and intended to set forth, in 
generalized and systematic form, the princi- 
ples of the entire law, whether written or 
unwritten, positive or customary, derived 
from enactment or from precedent. Abbott. 

A code is to be distinguished from a digest. 
The subject-matter of the latter is usually re- 
ported decisions of the courts. But there are 
also digests of statutes. These consist of an 
orderly collection and classification of the 
existing statutes of a state or nation, while 
a code is promulgated as one new law cover- 
ing the whole field of jurisprudence. 


—Code civil. Fhe code which embodies the 
civil law of France. Framed in the first in- 
stance by a commission of jurists appointed 
in 1800. This code, after having passed both 
the tribunate and the legislative body, was 
promulgated in 1804 as the “Code Civil des 
Frangais.” When Napoleon became emperor, 
the name was changed to that of “Code Na- 
poléon,” by which it is still often designated, 
though it is now officially styled by its orig- 
inal name of “Code Civil.” 


—Code de commerce. A French code, enacted 
in 1807, as a:supplement to the Code Napo- 
léon, regulating commercial transactions, the 
laws of business, bankruptcies, and the ju- 
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risdiction and procedure of the courts deal- 
ing with these subjects. 


—Code de procédure civil. That part of the 
Code Napoléon which regulates the system 
of courts, their organization, civil procedure, 
special and extraordinary remedies, and the 
execution of judgments. 


—Code d'instruction criminelle. A French 
code, enacted in 1808, regulating criminal 
procedure. 


—Code Napoléon. See Code Civil. 


—Code noir. Fr. The black code. A body 
of laws which formerly regulated the insti- 
tution of slavery in the French colonies, 


—Code of Justinian. The Code of Justinian 
(Coder Justinianeus) was a collection of im- 
perial constitutions, compiled, by order of 
that emperor, by a commission of ten jurists, 
including Tribonian, and promulgated A. D. 
529. It comprised twelve books, and was the 
first of the four compilations of law which 
make up the Corpus Juris Civilis. This name 
is often met in a connection indicating that 
the entire Corpus Juris Civilis is intended, 
or, Sometimes,.the Digest; but its use should 
be confined to the Codex. 


—Code pénal. The penal or criminal code of 
France, enacted in 1810. 


CODEX. Lat. A code or collection of laws; 
particularly the Code of Justinian. Also a 
roll or volume, and a book written on paper 
or parchment. 


CODEX GREGORIANUS. A collection of im- 
perial constitutions made by Gregorius, a Ro- 
man jurist of the fifth century,,about the mid- 
dle of the century. It contained the constitu- 
tions from Hadrian down to Constantine. 
Mackeld. Rom. Law, § 63. 


CODEX HERMOGENIANUS. A collection of 
imperial constitutions made by Hermogenes, 
a jurist of the fifth century. It was nothing 
more than a supplement to the Codex 
Gregorianus, (supra,) containing the constitu- 
tions of Diocletian and Maximilian.. Mackeld. 
Rom. Law, § 63. 


CODEX JUSTINIANEUS. A collection of im- 
perial constitutions, made by a commission 
of ten persons appointed by Justinian, A. D. 
528, 


CODEX REPETITA. PRAZLECTIONIS. The 
new code of Justinian; or the new edition of 
the first or old code, promulgated A. D. 534, 
being the one now extant. Mackeld. Rom. 


‘Law, § 78. Tayl, Civil Law, 22. 


CODEX THEODOSIANUS. A code compiled 
by. the emperot Theodosiug the younger, A. 
D. 438, being a methodical collection, in six- 
teen. books, of all the imperial constitutions 
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then in force. It was the only body of civil 


law publicly received as authentic in the west- 
ern part of Europe till the twelfth century, 
the use and authority of the Code of Jus- 
tinian being during that interval confined to 
the East. 1 Bl. Comm: 81. 


CODEX VETUS. The old code. The first 


edition of the Code of Justinian; now lost.’ 


Mackeld. Rom. Law, § 70. 


CODICIL. A testamentary disposition sub- 
sequent to a will, and by which the will is 
altered, explained, added to, subtracted from, 
or confirmed by way of republication, but in 
no case totally revoked. Lamb y. Lamb, 11 
Pick. (Mass.) 376; Dunham v. Averill, 45 Conn. 
79, 29 Am. Rep. 642; Green v. Lane, 45 N. 
C. 113; Grimball v. Patton, 70 Ala. 631; In re 
Miller’s Will, 119 Misc. 4,.194 N. Y. S. 843, 
845; De Campi v. Logan, 95 W. Va. S4, 120 
S. E. 915, 917; In re Bingaman’s Estate, 281 
Pa. 497, 127 A. 73, 76; McGill v. Trust Co. of 
New Jersey, 94 N. J. Eq. 657, 121 A. 760, 763 ; 
Joiner v. Joiner, 117 Miss. 507, 78 So. 369, 
370; Taft v. Stearns, 234 Mass. 273, 125 N. 
E. 570, 571; Abdill v. Abdill, 295 Ill, 40, 128 
N. E. 741, 743; Spencer v. Spencer, 163 N. 
C. 83, 79 S. E. 291, 292; Suecession of Man- 
ion, 148 La. 799, 79 So. 409, 411; Spradlin v. 
Adams, 182 Ky. 716, 207 S. W. 471, 473; 
Gooch v. Gooch, 134 Va. 21, 113 S. E. 873, 876. 

A codicil is an addition or supplement to 
a will, either to add to, take from, or alter 
the provisions of the will. It must be exe- 
cuted with the same formality as a will, and, 
when admitted to probate, forms a part of 
the will. Code Ga. 1882, § 2404 (Code 1910, § 
3263). 


CODICILLUS. In the Roman law. A codi- 
cil; an informal and inferior kind of will, in 
use among the Romans, 


CODIFICATION. Process of collecting and 
arranging the laws of a country or state into 
a code, 7, €e., into a complete’ system of posi- 
tive law, scientifically ordered, and promul- 
gated by legislative authority. 


COEMPTIO. Mutual purchase. One of the 
modes in which marriage was contracted 
among the Romans. The man and the woman 
delivered to each other a small piece of mon- 
ey. The man asked the woman whether she 
would become to him a materfamilias, (mis- 
tress of his family,) to which she replied that 
she would. In her turn she asked the man 
whether he would become to her a paterfa- 
milias, (master of a family.) On his reply- 
ing in the affirmative, she delivered her piece 
of money and herself into his hands, and so 
became his wife. Adams, Rom, Ant. 501. 


CO-EMPTION. The act of purchasing the 
whole quantity of any commodity. Wharton. 


COERCION. Compulsion; force; duress. 
It may be either actual, (direct or positive,) 
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where physical force is. put upon a man to 
compel him to do an act against his will, or 
implied, (legal or constructive,) where the 
relation of the parties is such that one is un- 
der subjection to the other, and is thereby 
constrained to do what his free will would 
refuse. State v. Darlington, 153 Ind..1,.53 N. 
B. 925; Chappell v. Trent, 90 Va. 849, 19 S. 
E. 314; Radich v. Hutchins, 95 U. S. 215, 
24 L. Ed. 409; Peyser v. New York, 70 N. Y. 
497, 26 Am. Rep. 624; State v. Boyle, 13 R. 
I. 5388. As used in testamentary law, any 
pressure by which testator’s action is -re- 
strained against his free will in the execu- 
tion of his testament. In re Hermann’s Will, 
87 Misc. 476, 150 N. Y. S. 118, 125; Max Ams 
Mach. Co. v. International Ass’n of Machin- 
ists, Bridgeport Lodge, No. 30, 92 Conn. 297, 
102 A. 706, 709; Webb v. Cooks’, Waiters’ 
and Waitresses’ Union, No. 748 (Tex. Civ. 
App.) 205 S. W. 465, 467; Hughes v. Leonard, 
66 Colo. 500, 181 P. 200, 208, 5 A. L. R. 817; 
People v. Hamilton, 183 App. Div. 55, 170 N. 
Y. S. 705, 710. 


CO-EXECUTOR. One who is.a joint execu- 
tor with one or more others. 


COFFEE-HOUSE. A house of entertain- 
ment where guests are supplied with cof- 
fee and other refreshments, and sometimes 
with lodging. Century Dict. A coffee-house 
is not an inn. Thompson v. Lacy, 3 Barn. 
& Ald. 283; Pitt v. Laming, 4 Camp. 77; In- 
surance Co. v. Langdon, 6 Wend. (N. Y.) 627; 
Com. v. Woods, 4 Ky. Law Rep. 262; Potson 
v. City of Chicago, 304 Ill, 222, 136 N. E. 594, 
596, 


COFFERER OF THE QUEEN'S HOUSE- 
HOLD. In English law. A principal officer 
of the royal establishment, next under the 
controller, who, in the countinghouse and 
elsewhere, had a special charge and oversight 
of the other officers, whose wages he paid. 


Cogitationis penam nemo patitur. No one is 
punished for his thoughts. Dig. 48, 19, 18, 


COGNAC. A distilled brandy, containing 
more than one-half of 1 per centum of al- 


cohol. Benson v. U. S. (C. C. A.) 10 F.@a) 
309, 310. 
COGNATES. (Lat. cognati.) Relations by 


the mother’s side, or by females. Mackeld. 
Rom. Law, § 144. A common term in Scotch 
law. Ersk. Inst. 1, 7, 4. 


COGNATI. Lat. Inthecivillaw. Cognates; 
relations by the mother’s side. 2 Bl. Comm. 
235. Relations in the line of the mother. 
Hale, Com. Law, e. xi. Relations by or 
through females. 


COGNATIO. Lat. 


In the Civil Law 


Cognation. Relationship, or kindred gen- 
erally. Dig. 38,10, 4,2; Inst. 3, 6, pr. 


COGNATIO 


Relationship through females, as distin- 
guished from agnatio, or relationship through 
males. Agnatio a patre sit, cognatio a matre. 
Inst. 3, 5, 4. See Agnatio. 


In Canon Law 


Consanguinity, as distinguished from af- 
finity. 4 Reeve, Eng. Law, 56-58. 
Conšanguinity, as including affinity. Id. 


COGNATION. In the civil law. Signifies 
generally the kindred which exists between 
twọ persons who are united by ties of blood 
or family, or both. 

Natural cognation is that which is alone 
formed by ties of blood; such is the kindred 
ef those who owe their origin to an illicit 
connection, either in relation to their ascend- 
ants or collaterals. 

Civil cognation is that which proceeds 
alone from the ties of families, as the kin- 
dred between the adopted father and the 
adopted child. 

Mized cognation is that which unites at 
the same time the ties of blood and family, 
as that which exists between brothers the 


issue of the same lawful marriage. Inst. 
3.6; Dig. 38. 10. 
COGNATUS. Lat. In the civil law. A rela- 
tion by the mother’s side; a cognate. 

A relation, or kinsman, generally, ian 


COGNITIO. 
In Old English Law 


The acknowledgment of a fine; the certifi- 
cate of such acknowledgment. 
In the Roman Law 


The judicial examination or hearing of a 
cause. , 


COGNITIONES. Ensigns and arms, or a 


military coat painted with arms. Mat. Par. 
1250. 
COGNITIONIBUS MITTENDIS. In English 


law. A writ to a justice of. the common pleas, 
or other, who has power to take.a fine, who, 
having taken the fine, defers to certify it, 
commanding him to certify it. Now abolish- 
ed. Reg. Orig. 68. 


COGNITIONIS CAUSZE. In Scotch practice. 
A name given to a judgment or decree pro- 
nounced by a court, ascertaining the amount 
of a debt against the estate of a deceased 
landed proprietor, on cause shown, or after 
a due investigation. Bell. . 


COGNITOR. In the Roman law. An ad- 
vocate or defender in a private cause; one 
who defended the cause of a person who 
was present. Calvin. Lex. Jurid. 


COGNIZANCE. 


in. Old Practice 


That part of a fine in ‘which the defend- 
ant acknowledged that the land in question 
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was the right of the complainant. From this 
the fine itself derived its name, as being sur 
cognizance de droit, etc, and the parties 
their titles of cognizor and cognizee, 12 Ad. 
& El. 259. 

In Modern Practice 


Judicial notice or knowledge; the judicial 
hearing of a cause; jurisdiction, or power to 
try and determine causes; acknowledgment ; 
confession; recognition. : 


Of Pleas 


Jurisdiction of causes. A power granted 
by the king to a city or town to hold pleas 
within it. 11 Hast, 543; 1 W. Bla. 454; 3 
Bla. Com. 298. 


Claim of Cognizance (or of Conusance) 


Is an intervention by a third person, de- 
manding judicature in the cause against the 
plaintiff, who has chosen to commence his 


. action out of claimant’s court. 2 Wils. 409: 


2 Bl. Comm. 350, note. 


In Pleading 


A species of answer in the action of re- 
plevin, by which the defendant acknowledges 
the taking of the goods which are the sub- 
ject-matter of the action, and also that he 
has no title to them, but justifies the taking 
on the ground that it was done by the com- 
mand of one who was entitled to the property. 
Lawes, Pl. 85; 2 Bla. Com. 350. Inhabitants 
of Sturbridge v. Winslow, 21 Pick. (Mass.) 
87; Noble v. Holmes, 5 Hill (N. Y.) 194. 

In the process of levying a fine, it is an 
acknowledgment by the deforciant that the 
lands in question belong to the complainant. 

In the language of American jurispru- 
dence, this word is used chiefly in the sense 
of jurisdiction, or the exercise of jurisdic- 
tion; the judicial examination of a matter, 
or power and authority to make it. Web- 
ster v. Com., 5 Cush. (Mass.) 400; Clarion 
County v. Hospital, 111 Pa, 339, 3 A. 97. 


Judicial Cognizance 


Judicial cognizance is judicial notice, or 
knowledge upon which a judge is bound to 
act without having it proved in evidence, 


COGNIZEE. The party to whom a fine was 
levied. 2 Bl. Comm. 351. 


COGNIZO R. In old conveyancing. The par- 
ty levying a fine. 2 Bl. Comm. 350, 351. 


COGNOMEN. 
In Roman Law 


A man’s family name. The first name 
(prenomen) was the proper name of the in- 
dividual; the second (nomen). indicated the 
gens or tribe to which he belonged; while 
the third (cognomen) ‘denoted his family or 
house. 


‘The! prenomen: among” the Romans: distin guished 
the person, the nomen the gens, or all ‘the kindred 
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descended from @ remote common stock through 
males, while the cognomen denoted the particular 
family. The agnomen was added on account of 
some particular event, as a further distinction. 
Thus, in the designation Publius Cornelius Scipio 
Africanus, Publius is the prenomen, Cornelius is 
the nomen, Scipio the cognomen, and Africanus the 
agnomen. Vicat. See Cas. temp. Hardw. 286; 6 Co. 
63. 
In English Law 


A surname. A name added to the nomen 
proper, or name of the individual; a name 
descriptive of the family. i 


Cognomen majorum est ex sanguine tractum, 
hoc intrinsecum est; agnomen extrinsecum ab 
eventu. 6 Coke, 65. The cognomen is derived 
from the blood of ancestors, and is intrinsic; 
an agnomen arises from an event, and is 
extrinsic, 


COGNOVIT ACTIONEM. (He has confessed 
the action.) A defendant’s written confes- 
sion of an action brought against him, to 
which he has no available defense. It is usu- 
ally upon condition that he shall be allowed 
a certain time for the payment of the debt 
or damages, and costs. It is supposed to 
be given in court, and it impliedly authoriz- 
es the plaintiff's attorney to sign judgment 
and issue execution. Mallory v. Kirkpatrick, 
54 N. J. Eq. 50, 33 A. 205. 


COHABITATION. Living together; living 
together as husband and wife; sexual inter- 
‘course. King v. U. S. (C. C. A.) 17 F.(2d) 61, 
62; Phinizy v. Phinizy, 154 Ga. 199, 114 §. 
E. 185, 192; Herrman v. Herrman, 156 N. 
Y. S. 688, 690, 93 Mise. 315. 

Cohabitation means having the same habi- 
tation, not a sojourn, a habit of. visiting or 
remaining for a time; there must be some- 
thing more than mere meretricious inter- 
course. In re Yardley’s Estate, 75 Pa, 211; 
Cox v. State, 117 Ala. 103, 23 Se. 806, 41 L. 
R. A. 760, 67 Am. St. Rep. 166; Turney v. 
State, 60 Ark. 259, 29 S. W. 898; Com. v, 
Lucas, 158 Mass. 81,'32 N. E. 1033; Jones 
v. Com., 80 Va. 20; Brinckle v. Brinckle, 12 
Phila. (Pa.) 234; Biltgen v. Biltgen, 121 Kan. 
716, 250 P. 265, 267; Teal v. Teal, 324 Ill. 
207, 155 N. E. 28, 33; Estelle v. Daily News 
Pub. Co., 99 Neb. 397, 156 N. W. 645, 648; 
O’Malley v. O’Malley, 46 Mont. 549, 129 P. 
501, 503, Ann, Cas. 19148, 662; State v. 
Grantham, 150 La. 621, 91 So. 66; Lee v. 
City of Oxford, 134 Miss. 647, 99 So. 509; 
State v. Gieseke, 125 Minn. 497, 147 N. W. 
663, 664; People v. Spencer, 199 Mich. 395, 
165 N. W. 921, 923; Hovis v. State, 162 Ark. 
31, 257 S. W. 363,364; Tribbey v. State, 189 
Ind. 205, 126 N. Ð. 481, 482; State v. Nay- 
lor, 68 Or. 139, 136 P. 889, 891. 


—Cohabiting in state of adultery. One or more 
acts of sexual intercourse while living togeth- 
er, ‘Sams v. State, 195 Ind. 497, 145 N. EÐ. 
T73, T75. 


“GOIN 


Cohmwredes ana persona censentur, propter uni- 
tatem juris quod habent. Co. Litt. 163. Co- 
heirs are deemed as one person, on account 
of the unity of right which they possess. ` 


“COH-ERES. Lat. In civil and old Englis 
law. A co-heir, or joint heir. - 


CO-HEIR. One of several to whom an in- 
heritance descends, 


CO-HEIRESS. A joint heiress. A woman 
who has an equal share of an inheritance 
with another woman, 


COHERER. In wireless telegraphy, the “de- 
tector” or “coherer” and “wave responsive 
device” is a device by which the electromag- 
netic waves cause the indicator to respond. 
National Hlectric Signaling Co. v. Telefunken 
Wireless Telegraph Co. of United States (C. 
C. A.) 221 F. 629, 681. 


COHUAGIUM. A tribute made by those who 
meet promiscuously in a market or fair. Du’ 
Cange. 


COIF. A title given to serjeants at law, who 
are called “serjeants of the coif,” from the 
coif they wear on their heads. The use of 
this coif at first was to cover the clerical 
tonsure, many of the practicing serjeants be- 
ing clergymen who had abandoned their pro- 
fession. It was a thin linen cover, gathered 
together in the form of a skull or helmet; 
the material being afterwards changed into 
white silk, and the form eventually into the 
black patch at the top of the forensic wig, 
which is now the distinguishing mark of the 
“degree of Serjeant at law. (Cowell; Foss, 
Judg.; 3 Steph. Comm. 272, note.) Brown. 


COIN, v. To fashion pieces of metal into 
a prescribed shape, weight, and degree of fine- 
ness, and stamp them with prescribed de- 
vices, by authority of government, in order 
that they may circulate as money, Legal. 
Tender Cases, 12 Wall. 484, 20 L. Ed. 287; 
Thayer v. Hedges, 22 Ind. 301; Bank v. Van 
Dyck, 27 N. Y. 490; Borie v. Trott, 5 Phila. 
(Pa.) 408; Latham v. U. S., 1 Ct. Cl. 154; 
Hague v. Powers, 39 Barb. (N. Y.) 466, or 
to invent words or phrases. 


COIN, n. Pieces of gold, silver, or other 
metal, fashioned into a prescribed shape, 
weight, and degree of fineness, and stamped, 
by authority of government, with certain 
marks and devices, and put into circulation 
as money at a fixed value, Com. v. Gallagher, 
16 Gray (Mass.) 240; Latham v. U. S., 1 Ot. 
Cl. 150; Borie v. Trott, 5 Phila. (Pa.) 408, 
or any metal disc, State v. Kelleher, 127 
A. 508, 504, 2 W. W. Harr. (Del.) 559. 
Strictly speaking, coin differs from money, 
as the species differs from the genus. Money 
is any matter, whether metal, paper, beads, 
shells, etc., which has currency as a medium 
in commerce, Coin is a particular species, al- 
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ways made of metal, and struck according to 
a certain process called “coinage.” Wharton. 


COINAGE. The process or the function of 
coining metallic money; also the great mass 
of metallic money in circulation. 
Roosevelt, 25 How. Prac. (N. Y.) 105; U. 
S. v. Otey (C. C.) 31 F. 70. . 
COINSURANCE. A relative division of risk 
between the insurer and the insured, depend- 
ent upon the relative amount of the policy 
and the actual value of the property insured, 
and taking effect only when the actual loss 
is partial and less than the amount of the 
policy; the insurer being liable to the extent 
of the. policy for a loss equal to or in ex- 
cess of that amount. Buse v. National Ben 
Franklin Ins. Co. of Pittsburg, Pa., 160 N. Y. 
S. 566, 568, 96 Misc. 229. 


COITUS. Sexual intercourse; 
lation; coition. 


carnal copu- 


* COJUDICES. Lat. In old English law. As- 
sociate judges having equality of power with 
others. 


COKE. Partially consumed bituminous coal, 
from which the volatile constituents have 
been burned away, or partly graphitized car- 
bon, whose fiber has been affected by escaping 
and burning gases, so that it is lighter than 
coal, although its substance is hard and 
dense. Mitchell v. Connellsville Central Coke 
Co. (C. ©, A.) 231 F. 131, 187; Otto Coking 
Co. v. Koppers Co, (C. C. A.) 258 F. 122, 131. 


COLD WATER ORDEAL, The trial which 
was anciently used for the common sort of 
people, who, having a cord tied about them 
under their arms, were cast into a river; if 
they sank to the bottom until they were 
drawn up, which was in a very short time, 
then were they held guiltless; but such as did 
remain upon the water were held culpable, 
_ being, as they said, of the water rejected and 
kept up. Wharton. 


COLIBERTUS. In feudal law. One who, 
holding in free socage, was obliged to do cer- 
tain services for the lord. A middle class 
of tenants between servile and free, who held 
their freedom of tenure on condition of per- 
forming certain services. Said to be the same 
as the conditionales, Cowell. 


COLLATERAL. By the side; at the side; at- 
tached upon the side. Not lineal, but upon a 
parallel or diverging line. Additional ‘or 
auxiliary; supplementary; co-operating. 


COLLATERAL ACT. In old practice. The 
name “collateral act’ was given to any act 
(except the payment of money) for the per- 
formance of which a bond, recognizance, etc., 
was given as security. 


COLLATERAL: ANCESTORS. A phrase 


sometimes used to designate uncles and aunts, 


Meyer v. 
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and other collateral antecessors, who are not 
strictly ancestors. Banks y. Walker, 3 Barb. 
Ch, (N. Y.) 488, 446. 


‘COLLATERAL ASSURANCE. That which is 


made over and above the principal assurance 
or deed itself. 


COLLATERAL ATTACK. 
peachment. 


See Collateral Im- 


COLLATERAL ESTOPPEL. The cellateral 
determination of a question by a court having 
general jurisdiction of the subject. See Small 
v. Haskins, 26 Vt. 209. 


COLLATERAL FACTS. Such as are outside 
the controversy, or are not directly connected 
with the principal matter or issue in dispute. 
Summerour v. Felker, 102 Ga. 254, 29 S. E. 
448; Garner v. State, 76 Miss. 515, 25 So. 363. 


COLLATERAL IMPEACHMENT. A collater- 
al impeachment of a judgment or decree is an 
attempt made to destroy or evade its effect as 
an estoppel, by reopening the merits of the 
cause or by showing reasons why the judg- 
ment should not have been rendered or should 
not have a conclusive effect, in a collateral 
proceeding, 4. e., in any action other than that 
in which the judgment was rendered; for, if 
this be done upon appeal, error, or certiorari, 
the impeachment is direct. Burke v. Loan 
Ass'n, 25 Mont. 315, 64 P. 881, 87 Am. St. Rep. 
416; Crawford v. McDonald, 88 Tex. 626, 33 
S. W. 325; Morrill v. Morrill, 20 Or. 96, 25 
P. 362, 11 L. R. A. 155, 23 Am. St. Rep. 95; 
Harman v. Moore, 112 Ind. 221, 13 N. E. 718; 
Schneider v. Sellers, 25 Tex. Civ. App. 226, 61 
S. W. 541; Bitzer v. Mercke, 111 Ky. 299, 
63 S. W. 771; Lough v. Taylor; 97 W. Va. 
180, 124 8. E. 585; State ex rel. Van Hafften 
v. Ellison, 285 Mo. 301, 226 S. W. 559, 562, 12 
A. L. R. 1157; Johnson y. Johnson, 182 Ala. 
376, 62 So. 706, 709; Richardson v. Carr, 68 
OKI. 46, 171 P. 476, 481; Tolbert v. Roark, 126 
S. C. 207, 119 8. E. 571, 574; In re Gingery’s 
Estate, 103 Ohio St. 559, 184 N. E. 449, 451. 


COLLATERAL INHERITANCE TAX. A tax 
levied upon the collateral devolution of prop- 
erty by will or under the intestate law. In re 
Bittinger’s Estate, 129 Pa. 338, 18 A. 132; 
Strode v. Com., 52 Pa. 181; In re Cupples’ 
Estate, 272 Mo. 465, 199 S. W. 556, 558; Per- 
fection Tire & Rubber Co. y. Kellogg-Mackay 
Equipment Co., 194 Iowa, 523, 187 N. W. 32, 
33. 


COLLATERAL KINSMEN. Those who de- 
scend from one and the same common ances- 
tor, but not from one another, 


COLLATERAL PROMISE. A promise merely 
super-added to the:promise of another, he re- 
maining primarily liable. Fairbanks v. Bark- 
er, 115 Me. 11, 97 A. 3, 5; Miller v. Davis, 168 
Ky. 661, 182 8. W. 839, 840. 
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COLLATERAL SECURITY. A security given 
in addition to the direct security, and subordi- 
nate to it, Intended to guaranty its validity or 
convertibility or insure its performance; sa 
that, if the direct security fails, the creditor 
may fall back upon fhe collateral. security. 
Butler v. Rockwell, 14 Colo. 125, 23 P. 462; 
McCormick v. Bank (C. ©) 57 F. 110; Munn 
v. McDonald, 10 Watts (Pa.) 273; In re Wad- 
dell-Entz Co., 67 Conn. 324, 35 A. 257; Georgia 
Ry. & Power Co. v. Peck, 17 Ga. App. 652, 88 
8S. E. 33, 35; A. H. Averill Machinery Co. v. 
Bain, 50 Mont. 512, 148 P. 334; Tittle v. Mann 
(Tex. Civ. App.) 242 S. W. 310, 311; Perfec- 
tion Tire & Rubber Co. v. Kellogg-Mackay 
Equipment Co., 194 Iowa, 523, 187 N: W. 32, 
33. Collateral security, in bank phraseology, 
means some security additional to the per- 
sonal obligation of the borrower. Shoemaker 
v. Bank, 2 Abb. (U. S.) 423, Fed. Cas. No. 12,- 
801, or pledge of negotiable paper, shares of 
corporate stock, and the like. Turner v. Com- 
mercial Savings Bank, 17 Ga. App. 631, 87 S. 
E. 918; A. H. Averill Machinery Co. v. Bain, 
50 Mont. 512, 148 P. 334. 


COLLATERAL UNDERTAKING. “Collater- 
al” and “original” have become the technical 
terms whereby to distinguish promises that 
are within, and such as are not within, the 
statute of frauds. Elder v. Warfield, 7 Har. 
& J. (Md.) 391; Turner v. Commercial Sav- 
ings Bank, 17 Ga. App. 681, 87 S. E. 918. 


As to collateral “Consanguinity,” “Descent,” 
“Estoppel,” “Guaranty,” “Issue,” ‘Limita- 
tion,” “Negligence,” “Power,” “Proceeding,” 
and “Warranty,” see those titles. 
COLLATERALIS ET SOCII. The ancient ti- 
tle of masters in chancery. 


COLLATIO BONORUM. Lat. In the civil 
law. The obligation on successors to an in- 
heritance to return to the common inberitance 
gifts received from the ancestor during his 
lifetime. In re Farmers’ Loan & Trust Co., 
163 N. Y. S. 961, 967, 99 Misc. 420; In re 
Farmers’ Loan & Trust Co., 168 N. Y. S. 952, 
956, 181 App. Div. 642. - A joining together or 
contribution of goods into a common fund. 
This occurs where a portion of money, ad- 
‘vanced by the father to a son or daughter, is 
brought into hotchpot, in order to have an 


equal distributory share of his personal es-. 


tate at his death. See Collation. 


COLLATIO SIGNORUM. In old English law. 
A comparison of marks or seals. A mode of 
testing the genuineness of a seal, by compar- 
ing it with another known to be genuine. 
Adams. See Bract. fol. 3890. 


COLLATION. 


- In the Civil Law 


The collation of goods is the supposed or 
real return to the mass of the succession 
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which an heir makes of property which he 
received in advance of his share or otherwise, 
in order that such property may be divided 
together with the other effects of the suc- 
cession. Civ. Code La. art. 1227; Miller v. 
Miller, 105 La. 257, 29 So. 802; Succession of 
Thompson, 9 La. Ann, 96. 

The term is sometimes used also in com- 
mon-law jurisdictions in the sense given 
above. It is synonymous with “hotchpot.” 
Moore v. Freeman, 50 Ohio St. 592, 35 N. E. 
502. ¢ 

In Ecclesiastical Law 


The act by which the bishop who has the 
bestowing of a benefice gives it to an incum- 
bent. 2 Bla. Com. 22. 


In Practice, 


The comparison of a copy with its original 
to ascertain its correctness; or the report of 
the officer who made the comparison. 


COLLATION OF SEALS. When upon the 
same label one seal was set on the back or 
reverse of the other. Wharton. 


COLLATION TO A BENEFICE. In ecclesias- 
tical law. This occurs where the bishop and 
patron are one and the same person, in which 
case the bishop cannot present the clergyman 
to himself, but does, by the one act of col- 
lation or conferring the benefice, the whole 
that is done in common cases both by pres- 
entation and institution. 2 Bl. Comm. 22. 


COLLATIONE FACTA UN! POST MORTEM 
ALTERIUS. A writ directed to justices of 
the common pleas, commanding them to issue 
their writ to the bishop, for the admission of 
a clerk in the place of another presented by 
the crown, where there had been a demise of 
the crown during a suit; for judgment once 
passed for the king’s clerk, and he dying be- 
fore admittance, the king may bestow his 
presentation on another. Reg. Orig. 31. 


COLLATIONE HEREMITAGII. In old Eng- 
lish law. A writ whereby the king conferred 
the keeping of an hermitage upon a clerk. 
Reg. Orig. 308, 308. 


COLLECT. To gather together; to bring 
scattered things (assets, accounts, articles of 
property) into one mass or fund; to assemble. 

To collect a debt or claim is to obtain pay- 
ment or liquidation of it, either by personal 
solicitation or legal proceedings. White v. 
Case, 13 Wend. (N. Y.) 544; Ryan v. Tudor, 
31 Kan. 366, 2 P. 797; Purdy v. Independence, ` 
75 Lowa, 356, 39 N. W. 641; McInerny v. Reed, 
23 Iowa, 414; Taylor v. Kearney County, 85 
Neb. 381, 53 N. W. 211; Board of Com’rs of 
Okfuskee County v. Hazelwood, 79 Okl. 188, 
192 P. 217, 218, 11 A. L. R. 709; Isler v. Na- 
tional Park Bank of New York, 239 N. Y. 462, 
147 N. B. 66, 68. 


COLLECT ON DELIVERY 


COLLECT ON DELIVERY. See C. 0, D. 


COLLECTIBLE. Debts, obligations, de- 
mands, liabilities that-one may be made to 
pay by means of legal process. Shanahan V. 
State, 142 Md. 616, 121 A. 6386, 640. 


COLLECTION AGENCY. A concern which 
collects all kinds of claims for others. Mc- 
Carthy v. Hughes, 36 R. I. 66, 88 A. 984, 985, 
Ann, Cas. 1915D, 26. 


COLLECTION OF ILLEGAL FEES. Collec- 
tion by public official of fees in excess of those 
fixed by law for certain services. Parker v. 
Morgan, 48 Utah, 405, 160 P. 764, 765. 


COLLECTOR. One appointed to receive tax- 
es or other impositions: as. collector of taxes, 
collector of militia fines, ete. A person ap 
pointed by a private person to collect the cred- 
its due him. 


COLLECTOR OF DECEDENT’S ESTATE. 
A person temporarily appointed by the pro- 
bate court to collect rents, assets, interest, 
bills receivable, etc., of a decedent’s estate, 
and act for the estate in all financial matters 
requiring immediate settlement. Such 
lector is usually appointed when there is pro- 
tracted litigation as to the probate of the will, 
or as tő the person to take out administration, 
and his duties cease as soon as an executor or 
administrator is qualified. 


COLLECTOR OF THE CUSTOMS. An offi- 
cer of the United States, appointed for the 
term of four years. Act May 15, 1820, § 1; 3 
Story, U. S. Laws, 1790 (149 USCA § 5). Rev. 
Stat. U. S. § 2613 (19 USCA § 5). His general 
duties are defined in § 2621 (19 USCA § 33). 


COLLECTION. Indorsement “for collection.” 
See For Collection. 


COLLEGA. In the civil law. One invested 
with joint authority. A colleague; an as- 
sociate. ` 


COLLEGATARIUS. Lat. 
A co-legatee. Inst. 2, 20, 8.' 


In the civil law. 


COLLEGATORY. A co-legatee; a person who 
has a legacy left to him in common with oth- 
er persons. 


COLLEGE. An organized assembly or col- 
lection of persons, established by law, and em- 
powered to co-operate for the performance of 
some special function or for the promotion of 
some common object, which may be education- 
al, political, ecclesiastical, or scientific in its 
character. 

The assemblage of the cardinals at Rome 
is called a “college.” So, in the United States, 
the‘ body of presidential electors is called the 
“electoral college.” -- . 

: Inthe most common use of the word, it des- 
ignates“ an. institution of learning ‘(usually 
incorporated) which offers instruction in the 


col-- 
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liberal arts and humanities and in scientific 
branches, but not in the technical arts or those 
studies preparatory to admission to the pro- 
fessions. Com. v. Banks, 198 Pa. 397, 48 A. 
277; Chegaray v. New York, 13 N. Y. 229; 
Northampton County v. Lafayette College, 
128 Pa, 132,18 A. 516. But “college” is also 
applied to all kinds of institutions from uni- 
versities, or departments thereof to “busi- 
ness colleges” “barber colleges,” etc. State 
v. Erickson, 75 Mont. 429, 244 P. 287, 291; 
Shepard v. Union & New Haven Trust Co., 
106 Conn, 627, 138 A. 809, 815; State Board ` 
of Agriculture v. State Administrative Board, 
226 Mich. 417, 197 N. W. 160. 

In England, it is a civil corporation, com- 
pany or society of men, having certain privi- 
leges, and endowed with certain revenues, 
founded by royal license. An assemblage of 
several of these colleges is called a “universi- 
ty.” Wharton. 


COLLEGIA. In the civil law. The guild of 
a trade. 


COLLEGIALITER. 
2 Kent, Comm. 296. 


In a corporate capacity. 


COLLEGIATE CHURCH. In English ecclesi- 
astical law. A church built and endowed 
for a society or body corporate: of a dean or 
other president, and secular priests, as can- 
ons or prebendaries in the said church; such 
as the churches of Westminster, Windsor, and 
others. Cowell. 


COLLEGIUM. Lat. In the civil law. A 
word having various meanings: €. g., an as- 
sembly, society, or company; a body of bish- 
ops; an army; a class of men. But the prin- 
cipal idea of the word was that of an asgo- 
ciation of individuals of the same rank and 
station, or united for the pursuit of some 
business or enterprise. Sometimes, a cor- 
poration, as in the maxim “tres faciunt col- 
legium” (1 Bl. Comm. 469), though the more 
usual and proper designation of a corporation 
was “universitas.” 


COLLEGIUM AMMIRALITATIS. 
lege or society of the admiralty, 


The col- 


Collegium est societas plurium corporum simul 
habitantium. Jenk. Cent. 229. A college is a 
society of several persons dwelling together. 


COLLEGIUM ILLICITUM. One which abus- 
ed its right, or assembled for any other pur- 
pose than that expressed in its charter. 


COLLEGIUM LICITUM. An assemblage or 
society of men united for some useful purpose 
or business, with power to act like a single in- 
dividual. 2 Kent, Comm, 269. ` 


COLLIDE. To strike or dash against; to 


come into. collision.: Carey v, Pacific Gas & 
-Blectrie Co.;:75 Cal, .App..129, 242P. 97, 99... 
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COLLIERY. This term fs suffictently wide to 
include all contiguous and connected veins 
and seams of coal which are worked as one 
concern, without regard to the closes or pieces 
of ground under which they are carried, and 


apparently also the engines and machinery in. 


such contiguous and connected veins. Mac- 
Swin. Mines, 25. See Carey v. Bright, 58 Pa. 
85. 


COLLIGENDUM BONA DEFUNCTI. See Ad 
Colligendum, ete. 


In Maritime Law 


COLLISION. The act of ships or vessels 
striking together. 

In its strict sense, collision means the im- 
pact of two vessels both moving, and is dis- 
tinguished from e@llision, which designates the 
striking of 2 moving vessel against one that 
is stationary. But collision is used in a broad 
sense, to include allision, and perhaps other 
species. of encounters between vessels, or a 
vessel and other floating, though non-naviga- 
ble, objects. Wright v. Brown, 4 Ind. 97, 58 
Am. Dec. 622; London Assur. Co. v. Compan- 
hia De Moagens, 68 F. 258, 15 C. C. A. 379; 
Towing Co. v. #tna Ins. Co., 23 App. Div. 
152, 48 N. Y. S. 927; Columbia Ins, Co., Jer- 
sey City, N. J., v. Chatterjee, 93 Okl. 249, 219 
P. 102, 103; Gans v. Columbia Ins. Co., 99 N. 
J. Law, 44, 123 A. 240; Carroll Towing Co. v. 
Etna Ins. Co., 208 App. Div. 430, 196 N. Y. S. 
698, 700; Tice Towing Line v, Western Assur. 
Co., 216 App. Div. 202, 214 N. Y. 8. 637, 639; 
Lehigh & Wilkes-Barre Coal Co. v. Globe & 
Rutgers Fire Ins. Co. (C. ©. A.) 6 F.2d) 736, 
738, 48 A. L. R, 215. 


The term is not inapplicable to cases where a sta- 
tionary vessel is struck by one under way, strictly 
termed “allision”; or where one vessel is brought 
into contact with another by swinging at anchor. 
And even an injury received by a vessel at her 
moorings, in consequence of being violently rubbed 
cr pressed against by a second vessel lying along- 
side of her, in consequence of a collision against 
such second vessel by a third one under way, may 
be compensated for, under the general head of “col- 
lision,” as well as an injury which is the direct re- 
sult of a “blow,” properly so called. The Moxey, 
Abb. Adm. 73, Fed. Cas. No. 9,894. 


In Automobile Insurance Law . 


The term denotes the act of colliding; 
striking together ; violent contact. tna Cas- 
ualty & Surety Co. v. Cartmel, 87 Fla. 495, 100 
So. 802, 803, 35 A. L. R. 1013. The term im- 
plies an impact or sudden contact of a mov- 
ing body with an obstruction in its line of mo- 
tion, whether both bodies are in motion or 
one stationary and the other, no matter which, 
in motion. St. Paul Fire & Marine Ins. Co. v. 
American Compounding Co., 211 Ala. 593, 100 
So. 904, 906, 35 A. L. R. 1018. ` 


But liability depends on what the automobile col- 
lides with and, of course, the cause of the collision 
and the terms of the policy. Liability has been sus- 
tained where collision was with embankment, Pred 
v. Employers’ Indemnity Corporation, 112 Neb. 161, 
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198 N. W. 884, 866, 95 A. L. R. 1003; T. C. Power 
Motor Car Co. v. United States Fire Ins. Co., 228 P. | 
112, 69 Mont. 563, 35 A. L. R. 1028; Interstate Cas- 

ualty Co. v. Stewart, 208 Ala, 377, 94 So. 345, 347, 26 
A. L. R. 47; Southern Casualty Co. v. Johnson, 24 
Ariz, 221, 207 P. 987, 989; Columbia Ins. Co., Jersey 
City, N. J., v..Chatterjee, 98° Okl. 249, 219 P. 102, 103; 
and also denied, Fox v. Interstate Exch., 182 Wis, 28, 
195 N. W. 842. Liability has also been denied where 


` collision was with earth, after automobile had gone 


over an embankment, Continental Casualty Co. v. 
Paul, 209 Ala, 166, 95 So. 814, 815, 30 A. L. R. 802 
(contra Polstein v. Pacific Fire Ins, Co., 203 N, Y. S. 
362, 122 Mise, 184); and with stump after skidding 
off the road, Ploe v. International Indemnity Co., 
128 Wash. 480, 223 P. 327, 328, 35 A. L. R. 999. Ldabil- 
ity has been sustained for damages caused by colli- 
sion with sides of rut, Wood v. Southern Casualty 
Co. (Tex. Civ. App.) 270 S. W. 1055, 1057; and both 
sustained and denied where body or frame of au- 
tomobile collided with tbe road through the break- 
ing of an axle or other cause, Young v. New Jersey 
Ins, Co. (D. C.) 284 F. 492, 493; Great American 
Mut. Indemnity Co. v. Jones, 111 Ohio St. 84, 144 
N. E. 598, 35 A. L, R, 1023; Bell v. American Ins, 
Co., 173 Wis, 538, 181 N. W. 738, 735, 14 A. L. R. 179; 
New Jersey Ins, Co. v. Young (C. C. A.) 290 F. 155, 
156; Brown v. Union Indemnity Co., 159 La. 641, 105 
So, 918, 920; Ætna Casualty Surety Co. v. Cartmel, 
87 Fla. 495, 100 So. 802, 803, 35 A. L. R. 1013; Great 
Eastern Casualty Co. v. Solinsky, 150 Tenn. 206, 263 
S. W. TL, 74, 35 A. L R. 1007. Liability has. been 
sustained where elevator containing automobile 
fell, Freiberger v. Globe Indemnity Co., 199 N. Y. 
8. 310, 311, 205 App. Div. 116; National Fire Ins. 
Co. of Hartford, Conn., v. Elliott (C. C. A.) 7 F. 
(2d) 522, 527, 42 A. L. R. 1121; where standing car 
ran over precipice, St. Paul Fire & Marine Ins. Co. 
v. American Compounding Co., 211 Ala. 598, 100 So, 
904, 906, 35 A. L. R. 1018; where scoop of steamshovel 
loading autotruck fell on latter, Universal Service 
Co: v. American Irs. Co., 213 Mich. 623, 181 N. W. 
1007, 14 A. L. R. 183; but denied where second floor 
of garage fell upon automobile, O’Leary v. St. Paul 
Fire & Marine Ins. Co. (Tex. Civ. App.) 196 S. W. 575. 

At Railroad Crossings. Actual contact with train 
was unnecessary under statute where frightened. 
horse ran up track, Folk v. Seaboard Air Line Ry., 
99 S. C. 284, 83 S. E. 452, 453; but statute was held not 
to apply where motorist turned into ditch to avoid 
collision, Dobbins v. Seaboard Air Line R. Co., 108 
S. C. 254, 93 S. E. 932, 933. 


COLLISION CLAUSE. An additional provi- 
sion for insurance, on the margin of the poli- 
cy, covering the contingency of a collision of 
the insured vessel with another vessel and 
the liability of the insured for the injury to 
such other vessel. Fireman’s Fund Ins. Co. 
v. Globe Nav. Co. (C. O. A.) 236 F. 618, 631. 
Also known as “running down” clause. 


COLLISTRIGIUM. The pillory.. 


COLLITIGANT. One who litigates with an- 
other. 


COLLOBIUM. A hood or covering for the 
shoulders, formerly worn by serjeants at law. 


COLLOCATION. In French law. The ar- 

rangement or marshaling of the creditors of 

an estate in the order in which they are to be 
paid according to law. Merl, Répert. 


COLLOQUIUM 


COLLOQUIUM. One of the usual parts of the 
declaration in an action for slander. It isa 
general averment that the words complained 
of were spoken “of and concerning the plain- 
tiff,’ or concerning the extrinsic matters al- 
leged in the inducement, and its office is to 
connect the whole publication with the pre- 
vious statement. Van Vechten v. Hopkins, 5 
Johns (N. Y.) 220, 4 Am. Dec. 339; Lukehart 
v. Byerly, 53 Pa. 421; Squires v. State, 39 
Tex. Cr. R. 96, 45 S. W. 147, 73 Am. St. Rep. 
904; Vanderlip v. Roe, 23 Pa. 82; McClaughry 
v. Wetmore, 6 Johns. (N. Y.) 82, 5 Am. Dec. 
194; People v. Spielman, 318, Ill. 482, 149 N. 
E. 466, 469; Nolan v. Standard Pub. Co., 67 
Mont. 212, 216 P. 571, 574; State v. Dedge, 
101 N. J. Law, 131, 127 A. 539, 543; State v. 
Pardo (Mo. App.) 180 S. W. 578, 580; Express 
Pub. Co. v. Wilkins (Tex. Civ. App.) 218 8S. 
W, 614; 616; Kee v. Armstrong, Byrd & Co., 
75 Okl. 84, 182 P. 494, 498, 5 A. L. R. 1849. 

An averment that the words in question 
are spoken of or concerning some usage, re- 
port, or fact which gives to words otherwise 
indifferent the peculiar defamatory meaning 
assigned to them. Carter v. Andrews, 16 Pick. 
(Mass.) 6. 


COLLUSION. A deceitful agreement or com- 
pact between two or more persons, for the 
one party to bring an action against the oth- 
er for some evil purpose, as to defraud a 
third party of his right. Cowell. 

A secret arrangement between two or more 
persons, whose interests are apparently con- 
flicting, to make use of the forms and pro- 
ceedings of law in order to defraud a third 
person, or to obtain that which justice would 
not give them, by deceiving a court or its offi- 
cers. Baldwin v. New York, 45 Barb. (N. Y.) 
859; Belt v. Blackburn, 28 Md. 235; Railroad 
Co. v. Gay, 86 Tex. 571, 26 S. W. 599, 25 L. R. 
A. 52; Balch v. Beach, 119 Wis. 77, 95 N. W. 
132, . 

In divorce proceedings, collusion is an 
agreement between husband and wife that 
one of them shall commit, or appear to have 
committed, or be represented in court as 
having committed, acts constituting a cause 
of divorce, for the purpose of enabling the 
other to obtain a divorce. Civil Code Cal. 
§ 114. But it also means connivance or con- 
spiracy in initiating or prosecuting the suit, 
as where there is a compact for mutual aid 
in carrying it through to a-decree. Beard 
v. Beard, 65 Cal. 354, 4 P. 229; Pohlman v. 
Pohlman, 60 N. J. Eq. 28, 46 Atl. 658; Dray- 
ton v. Drayton, 54 N. J. Eq. 298, 38 A. 25; 
Harne v. Harne, 141 Md. 123, 118 A. 122, 123; 
Stewart v. Stewart, 93 N. J. Eq. 1, 114 A. 851, 
852; McCauley v. McCauley, 88 N. J. Eq. 392, 
103 A. 20, 23; Underwood v. Underwood, 50 
App. D. C. 323, 271 F. 558, 555. 

A secret combination, conspiracy, or concert 
of action between two or more persons for 
fraudulent or deceitful purpose. W. E. Bowen 
Improvement Co. v. Van Hafften, 209° Mo. 
App. 629, 238 S. W. 147, 149; Lindstrom V, 
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National Life Ins. Co. of United States, 84 
Or. 588, 165 P. 675, 677; Bice v. Nelson, 105 
Kan. 23, 180 P. 206, 207; Neal & Kennedy 
Co, v. Ellis, 188 Tenn. 216, 197 S. W. 489, 490; 
Daly v. Haight, 170 App. Div. 469, 156 N. Y. 
S. 538, 541. 


COLLYBISTA. In the civil law. A money- 
changer; a dealer in money. 


COLLYBUM. In the civil law. Exchange. 


COLNE. In Saxon and old English law. An 
account or calculation. 


COLONUS. In old European law. A hms- 
bandman; an inferior tenant employed in 
cultivating the lord’s land, A term of Ro- 
man origin, corresponding with the Saxon 
eeorl. 1 Spence, Ch. 51. 


COLONY. A dependent political community, 
consisting of a number of citizens of the same 
country who have emigrated therefrom to 
people another, and remain subject to the 
mother-country. U.S. v. The Nancy, 3 Wash. 
C. ©. 287, Fed. Cas. No. 15,854. 

A. settlement in a foreign country pos- 
sessed and cultivated, either wholly or par- 
tially, by immigrants and their descendants, 
who have a political connection with and 
subordination to the mother-country, whence 
they emigrated. In other words, it is a place 
peopled from some more ancient city or coun- 
try. Wharton. 


Colonial Laws 


In America, this term designates the body 
of law in force in the thirteen original colo- 
nies before the Declaration of Independence. 
In England, the term signifies the laws en- 
acted by Canada and the other present British 
colonies. 


Colonial Office 


In the English government, this is the de- 
partment of state through which the sovereign 
appoints colonial governors, etc., and com- 
municates with them. Until the year 1854, 
the secretary for the colonies was also secre- 
tary for war. 


COLOR. An appearance, semblance, or sim- 
ulacrum, as distinguished from that which 
is real. A prima facie or apparent right. 
Hence, a deceptive appearance; a plausible, 
assumed exterior, concealing a lack of real- 
ity; a disguise or pretext. Railroad Co. v. 
Allfree, 64 Iowa, 500, 20 N. W. 779; Berks 
County v. Railroad Co., 167 Pa. 102, 31 Atl. 
474; Broughton v. Haywood, 61 N. C. 383; 
Wilt v. Bueter, 186 Ind. 98, 111 N. ©. 926, 929. 

In pleading. Ground of action admitted 
to subsist in the opposite party by the plead- 
ing of one of the parties to an action, which 


,is-so set out as to be apparently valid, but 


which is in reality legally insufficient. 
' This was a term of the ancient ‘rhetori- 


cians, and early adopted into.the language of 
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pleading. It was an apparent or prima facte 
right; and the meaning of the rule that 
pleadings in confession aud avoidance should 
give color was that they should confess the 
matter adversely alleged, to such an extent, 
at least, as to admit some apparent right in 
the opposite party, which required to be en- 
countered and avoided by the allegation of 
new matter. Color was either express, i. e., 
inserted in the pleading, or implied, which 
was naturally inherent in the structure of 
the pleading. Steph. Pl. 233; Merten v. 
Bank, 5 Okl. 585, 49 P. 913. 

The word also means the dark color of the 
skin showing the presence of negro blood; 
and hence it is equivalent to African de- 
scent or parentage. Johnson v. Board of Ed- 
ucation of Wilson County, 166 N. C. 468, 82 
S. E. 832, 834, L. R. A. 1915A, 828. 


COLGR OF AUTHORITY. That semblance 
or presumption of authority sustaining the 
acts of a public officer which is derived from 
his apparent title to the office or from a 
writ or other process in his hands apparently 
valid and regular. State v. Oates, 86 Wis. 
634, 57 N. W. 296, 89 Am. St. Rep. 912; Wyatt 
v. Monroe, 27 Tex. 268. 


COLOR OF LAW. The appearance or sem- 
blance, without the substance, of legal right. 
McOain v. Des Moines, 174 U. S. 168, 19 S. Ct. 
644, 43 L. Ed. 986; Wilt v. Bueter, 186 Ind. 
98, 111 N. E. 926, 929; Wright v. Phelps, 89 
Vt. 107, 94 A. 294, 295; State v. Brechler, 185 
Wis. 599, 202 N. W. 144, 148. 


COLOR OF OFFICE. An act unjustly done 
by the countenance of an office, being ground- 
ed upon corruption, to which the office is as 
a Shadow and color. Plow. 64. 

A claim or assumption of right to do an 
act by virtue of an office, made by a person 
whe is legally destitute of any such right. 
Feller v. Gates, 40 Or. 548, 67 P. 416, 56 L. 
R. A. 630, 91 Am. St. Rep. 492; State v. 
Fowler, 88 Md. 601, 42 A. 201, 42 L. R. A. 
849, 71 Am. St. Rep. 452; Bishop v. McGillis, 
80 Wis. 575, 50 N. W. 779, 27 Am. St. Rep. 
68; Decker v. Judson, 16 N. Y. 439; Mason 
v. Crabtree, 71 Ala. 481; Morton v. Campbell, 
87 Barb. (N. Y.) 181; Luther v. Banks, 111 
Ga. 374, 86 S. E. 826; People v. Schuyler, 
4 N. Y. 187; Fidelity & Deposit Co. of Mary- 
land v. Smith, 35 Ga. App. 744, 184 S. E. 801, 
802; Mobile County v. Williams, 180 Ala. 639, 
61 So. 963, 967. See Colore Officii. 


The phrase implies, we think, some official power 
vested in the actor,—he must be at least officer de 
facto. We do not understand that an act of a mere 
pretender to an office, or false personator of an 
officer, is said to be done by color of office. And it 
implies an illegal claim of authority, by virtue of 
the office, to do the act or thing in question. Bur- 
rall v. Acker, 23 Wend. (N. Y.) 606, 35 Am. Dec, 582. 


COLOR OF TITLE. The appearance, sem- 

blance, or simulacrum of title. Any fact, ex- 

traneous to the act or mere will of the claim- 
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ant, which has the appearance, on its face, 
of supporting his claim of a present title to 
land, but which, for some defect, in reality 
falls short of establishing it. Wright v. Mat- 
tison, 18 How. 56, 15 L. Ed. 280; Cameron v. 
U. S., 148 U. S. 301, 13 S. Ct. 595, 37 L. Ed. 
459; Saltmarsh v. Crommelin, 24 Ala. 352; 
It has been termed “apparent right.” Fear v. 
Barwise, 93 Kan, 131, 143 P. 505, 507. 


Anything in writing purporting to convey title to 
the land, which defines the extent of the claim, it 
being immaterial how defective or imperfect the 
writing may be, so that it is a sign, semblance, or 
color of title. Veal v. Robinson, 70 Ga. 809; Mul- 
lan’s Adm’r v. Carper, 37 W. Va. 215, 16 S. B. 527; 
Theisen v. Qualley, 42 S. D. 367, 175 N. W. 556, 557. 
A title that is imperfect, but not so obviously so 
that it would be apparent to one not skilled in the 
law. Williamson v. Tison, 99 Ga. 792, 26 S. E. 766; 
Head v. Phillips, 70 Ark, 432, 68 S. W. 878; Bloom 
v. Straus, 70 Ark. 483, 69 S. W. 549, 72 S. W. 563; 
Ipock v. Gaskins, 161 N. C. 673, 77 S. E. 843, 847. 

A writing upon its face professing to pass title 
but which does not, either through want of title in 
the grantor or a defective mode of conveyance, 
Philbin v. Carr, 75 Ind. App. 560, 129 N. E. 19, 24; 
Alsworth v. Richmond Cedar Works, 89 S. E. 1008, 
1010, 172 N. C. 17; Morgan v. Kankey, 133 Ark. 599, 
202 S. W. 844, 845; Powers v. Malavazos, 25 Ohio 
App. 450, 158 N. I. 654, 655. 

That which the law considers prima facie a good 
title, but wbich, by reason of some defect, not ap- 
pearing on its face, does not in fact amount to title. 
An absolute nullity, as a void deed, judgment, ete., 
will not constitute color of title. Bernal v. Gleim, 
33 Cal. 668; Causey v. White, 148 Ga. 7, 84 S. E. 58; 
Stearns Coal & Lumber Co. v. Boyatt, 168 Ky. 111, 
181 S. W. 962, 964; Dussart v. M. Abdo Mercantile 
Co., 57 Colo, 423, 140 P. 806, 808. That which is title 
in appearance but not in reality. Fitschen Bros. 
Commercial Co. v. Noyes’ Estate, 76 Mont. 175, 246 
P. 773, 779; Grossman v. Yip Wing, 62 Cal. App. 
121, 216 P. 634, 637; Seals v. Seals, 165 N. C. 409, 81 
S. E. 618, 614, Ann, Cas. 1915D, 134. 

“Any instrument having a grantor and grantee, 
and containing a description of the lands intended 
to be conveyed, and apt words for their conveyance, 
gives color of title to the lands described. Such an 
instrument purports to be a conveyance of the ti- 
tle, and because it does not, for some reason, have 
that effect, it passes only color or the semblance of 
a title?’ Brooks v. Bruyn, 35 IN. 392. 

Color of title and “claim of right” or “claim of 
title’ are not synonymous. Herbert v. Hanrick, 16 
Ala. 581; Allen v. Mansfield, 108 Mo. 343, 18 S. W. 
901.. To constitute color of title, there must be a 
paper title; but claim of title may rest wholly in 
parol. Goulding v. Shonquist, 159 Towa, 647, 141 N. 
W. 24, 25. And see Wells v. Wells, 262 Il. 320, 104 
N. E. 649, 652; Sandoval v. Perez, 26 N. M. 280, 191 
P. 467. 


COLORABLE. That which has or gives col- 
or. That which is in appearance only, and 
not in reality, what it purports to be. Coun- 
terfeit, feigned, having the appearance of 
truth. Ellis v. Jones, 73 Colo. 516, 216 P. 
257, 258. 


COLORABLE ALTERATION. One which 
makes no real or substantial change, but is 
introduced only as a subterfuge or means of 
evading the patent or copyright law. 


COLORABLE CAUSE, ETC. 


COLORABLE CAUSE OR INVOCATION OF 


JURISDICTION. With reference to actions 


for malicious prosecution, a “colorable cause 
or invocation of jurisdiction” means that a 
person, apparently qualified, has appeared 
before a justice and made a complaint under 
oath and in writing, stating some facts which 
in connection with other facts constitute a 
criminal offense or bear a similitude thereto. 
Hotel Supply Co. v. Reid, 16 Ala. App. 563, 
80 So. 137, 188. 


COLORABLE CLAIM. In bankruptcy law, a 
claim made by one holding the property as 
an agent or bailee of the bankrupt; a claim 
in which as a matter of law, there is no ad- 
verseness. In re Blum (C. C. A.) 202 F. 883, 
884; In re Western Rope & Mfg. Co. (C. CG. A.) 
298 F. 926, 927. 


COLORABLE IMITATION. In the law of 
trade-marks, this phrase denotes such a close 
or ingenious imitation as to be calculated to 
deceive ordinary persons. 


COLORABLE PLEADING. The practice of 
giving color in pleading. 


COLORABLE TRANSACTION. One present- 
ing an appearance which does not correspond 
with the reality, and, ordinarily, an appear- 
ance intended to conceal or to deceive. Os- 
born v. Osborn, 102 Kan. 890, 172 P. 23, 24. 
COLORE OFFICII. Lat. By color of office. 

Acts done “virtute officii’’. are those within the 
authority of the officer, when properly performed, 
but which are performed improperly; acts done 
“colore officii’’ are these which are entirely outside 
or beyond the authority conferred by the office, 
Haffner v. United States Fidelity & Guaranty Co., 
207 P. 716, 717, 35 Idaho, 517; Federal Reserve Bank 
of San Franciseo v, Smith, 244 P, 1102, 1104, 42 Ida- 
ho, 224, 


_ COLORED. By common usage in America, 
this term, in such phrases as “colored per- 
sons,” “the colored race,” “colored men,” 
and the like, is used to designate negroes or 
persons of the African race, including all 
persons of mixed blood descended from negro 
ancestry. Wan Camp v. Board of Education, 
9 Ohio St. 411; U. S. v. La Coste, 26 Fed. 
Cas. 829; Jones v. Com., 80 Va. 542; Heirn 
v. Bridault, 837 Miss. 222; State v. Chavers, 
50 N. Œ. 15; Johnson v. Norwich, 29 Conn. 
407; Collins v. Oklahoma State Hospital, 76 
OK]. 229, 184 P. 946, 949, 7 A. L. R. 895. 


But where a state Constitution provided for sep- 
arate schools for the white and colored races, the 
term “white race” was held to be limited to the 
Caucasian race, and the term “colored races” to 
embrace all other races. Rice v. Gong Lum, 139 
Miss. 700, 104 So. 105, 107. 

It has also been held that there is no legal tech- 
nical signification to the phrase “colored person” 
which the courts are bound judicially to know. 
Pauska v. Daus,.81 Tex. 74 
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COĽPICES. Young poles, which, being cut 
down, are made levers or lifters. Blount. 


COLPINDACH. In old Scotch law. A young 
beast or cow, of the age of one or two years; 
in later times called a “cowdash.” 


COLT. An animal of the horse species, 
whether male or female, not more than four 
years old. Russ. & R. 416; Mallory v. Berry, 
16 Kan. 295; Pullen v. State, 11 Tex. App. 
91. 


COM. An abbreviation for “company,” ex- 
actly equivalent to “Co.” Keith v. Sturges, 
51 IN. 142. 


COMBARONES. In old English law. Fellow- 
barons; fellow-citizens;—the citizens or 
freemen of the Cinque Ports being anciently 
called “barons;” the term “combarones” is 
used in this sense in a grant of Henry III. 
to the barons of the port of Fevresham. 
Cowell. 


COMBAT. A forcible encounter between two 
or more persons; a battle; a duel. Trial by 
battle. 

Mutual Cembat 


One into which both the parties enter will- 
ingly or voluntarily; it implies a common in- 
tent to fight, but not necessarily an exchange 
of blows. Aldrige v. State, 59 Miss. 250; 
Tate v. State, 46 Ga. 158; State v. Moss, 24 
N. M. 59, 172 P. 199; Findley v. State, 125 
Ga. 583, 54 S, EB. 106. i 


COMBATERRÆ. A valley or piece of low 
ground between two hills. Kennett, Gloss. 


COMBE. A small or narrow valley. 


COMBINATION. A conspiracy, or confeder- 
ation of men for unlawful or violent deeds. 
See Deupree v. Thornton, 97 Neb. 812, 151 
N. W. 305, 307, L. R. A. 19170, 65. 

In patent law, a union of different elements. 
A patent may be taken out for a new combi- 
nation of existing machines. Stevenson Co. V. 
McFassell, 90 F. 707, 33 C. C. A. 249; Moore v. 
Schaw (C. C.) 118 F. 602; Moody v. Fiske, 2 
Mas, 112, Fed. Cas. No. 9,745. 


As applied to patent law, when the elements are 
go united that by their reciprocal influence upon 
each other, or their joint action on their commen 
object, they perform additional functions and ac- 
complish additional results, the union is a true 
“combination.” Benjamin Menu Card Co. v. Rand, 
McNally & Co. (C. C.) 210 F. 285, 287. 

The distinction between a “combination” and an 
“aggregation” lies in the presence or absence of 
mutuality of action; a “combination” essentially 
requiring that there be some joint operation per- 
formed by its elements, producing a result due to 
their joint and cooperating action, while in an “ag- 
gregation’’ there is a mere adding together of sep- 
arate contributions, each operating. independently 
of the other. Ball v. Coker (C. C. A.) 210 FY 278, 
282; Bryant Electric Co. v. Harvey Hubbell, Inc. 
(C..C. A.) 267 F. 572, 573; Mead Morrision Mig, Co, 
v. Exeter Math. Works (D. C.) 215 F. 731. ‘ 


Bu.Law Dict, (8p Ep.) 


355 


COMBINATION IN RESTRAINT OF TRADE. 
A trust, pool, or other association of two or 
more individuals or corporations having for 
its object to monopolize the manufacture or 
traffic in a particular commodity, to regulate 
or control the output, restrict the sale, estab- 
lish and maintain the price, stifle or exclude 
competition, or otherwise to interfere with the 
normal course of trade under conditions of 
free competition. Northern Securities Co. v. 
U. S., 193 U. S. 197, 24 S. Ct. 486, 48 L. Ed. 
679; U. S. v. Knight Co., 156 U. S. 1, 15 S. Ct. 
249, 39 L. Ed. 325; Texas Brewing Co. v. 
Templeman, 90 Tex. 277, 38 S. W. 27; U. S. 
v. Patterson (C. C.) 55 F. 605; State v. Con- 
tinental Tobacco Co., 177 Mo. 1, 75 S. W. 737. 


COMBINED CARBON. As used in the metal- 
lurgy of iron and steel, carbon in union with 
some one or more metallic constituents in.the 
iron alloy. Pittsburgh Iron & Steel Found- 
ries Co. v. Seaman-Sleeth Co. (O. ©. A.) 248 
F. 705, 707. 


COMBING WOOL. A long-stapled wool, usu- 
ally combed, employed in the manufacture 
of worsteds. Stone & Downer Co. v. U. S., 
12 Ct. Cust. App. 62, 63; U. S. v. Stone & 
Downer Co., 12 Ct. Cust. App. 557. See 
Clothing Wool. 


` COMBUSTIBLE. Capable of undergoing 
combustion; apt to catch fire; inflammable. 
Hebrlee v. Hawley, 112 Kan. 398, 211 P. 129, 
131; Commonwealth v. Slocomb, 260 Mass. 
288, 157 N. E. 350, 352. 


COMBUSTIO. Burning. In old English law, 
The punishment inflicted upon apostates, 


COMBUSTIO DOMORUM. Houseburning; 
arson, 4 Bl, Comm. 272, 


COMBUSTIO PECUNI-AZ. Burning of mon- 
ey; the ancient method of testing mixed and 
corrupt money, paid into the exchequer, by 
melting it down. 


COME. To present oneself; to appear in 
court. In modern practice, though such pres- 
ence may be constructive only, the word is 
still used to indicate participation in the 
proceedings. Thus, a pleading may begin, 
“Now comes the defendant,” ete. In case of 
a default, the technical language of the rec- 
ord is that the party “comes not, but makes 
default.” Horner v. O’Laughlin, 29 Md. 472. 
See, also, Melfi v. Barney (R. I.) 121 A. 67, 68. 


COMES, v A word used in a pleading to 
indicate the defendant’s presence in court. 
See Come. 


COMES, n. Lat. A follower, companion, or 
attendant; a count or earl. 


COMES AND DEFENDS. This phrase, an- 
ciently used in the language of pleading, and 
still surviving in some jurisdictions, occurs 
at the commencement of a defendant’s plea 


. professional warriors, 


COMITIA 


or demurrer; and of its two verbs the for- 
mer signifles that he appears in court, the 
latter that he defends the action 


COMFORT. Benefit, consolation, content- 
ment, ease, enjoyment, happiness, pleasure, 
or satisfaction. National Surety Co. v. Jar- 
rett, 95 W. Va. 420, 121 S. E. 291. 


COMINUS. Lat. Immediately ; 
hand; in personal contact. 


hand-to- 


COMITAS. Lat. Courtesy; civility; com- 
ity. An indulgence or favor granted another 
nation, as a mere matter of indulgence, with- 
out any claim of right made. Comitas inter 
communitates; or comitas inter gentes; com- 
ity between communities or nations; comity 
of nations. 2 Kent, Comm. 457. 


COMITATU COMMISSO. A writ or commis- 
sion, whereby a sheriff is authorized to enter 
upon the charges of a county. Reg. Orig. 295. 


COMITATU ET CASTRO COMMISSO. A 
writ by which the charge of a county, to- 
gether with the keeping of a castle, is com- 
mitted to the sheriff. 


COMITATUS. In old English law. A coun- 
ty or shire; the body of a county. The ter- 
ritorial jurisdiction of a comes, i. e., count 
or earl. 1.Bla. Comm. 116, An earldom. 1 
Ld. Raym. 13. The county court, a court of 
great antiquity and of great dignity in early 
times. 1 Spence, Eq. Jur. 42,66. Also, the 
retinue or train of a prince or high govern- 
mental official, Spelman. The retinue which 
accompanied a Roman proconsul to his prov- 
ince. Du Cange. The personal following of 
Taylor, Jurispr. 216. 


COMITES. Counts or earls. Attendants or 
followers. Persons composing the retinue of 
a high functionary. 

Persons who are attached to the suite of a 
public minister. As to their privileges, see 
Respublica v. De Longchamps, 1 Dall. (Pa.) 
117, 1 L. Ed. 59; U.S. v. Benner, Baldw. 
240, Fed. Cas, No. 14,568. 


COMITES PALEYS. Counts or earls pala- 
tine; those who had the government of a 
county palatine. 


COMITIA. In Roman law, An assembly, ei- 
ther (1) of the Roman curiæ, in which case 
it was called the “comitia curiata vel calata” ; 
or (2) of the Roman centuries, in which case 
it was called the “comitia centuriata” (called 
also comitia majora); or (8) of the Roman 
tribes, in which case it was called the “co- 
mitia tributa.” Only patricians were mem- 
bers of the first comitia, and only plebians 
of the last; but the comitia centuriata com- 
prised the entire populace, patricians -and 
plebians both, and was the great legislative 
assembly passing the leges, properly so called, 
as the senate passed the senatus consulia, 
and the comitia tributa passed the plebiscita. 


COMITISSA 


Under the Ler Hortensia, 287 B. C., the 
plebiscitum acquired the force of a lea. 
Brown. 


COMITISSA. In old English law. 
ess; an earl’s wife. 


A count- 


COMITIVA. In old English law. The dig- 
nity and office of a comes (count or earl); 
the same with what was afterwards called 
“comitatus.” 

Also a companion or fellow-traveler; a 
troop or company of robbers. Jacob. 


COMITY. Courtesy; complaisance: re- 
spect; a willingness to grant a privilege, not 
as a matter of right, but out of deference 
and good will. Dow v. Lillie, 26 N. D. 512, 
144 N. W. 1082, 1088, L. R. A. 1915D, 754; 
Woodard v. Bush, 282 Mo. 163, 220 S, W. 839, 
842. 

The practice by which one court follows the 
decision of another court on a like question, 
though not bound by the law of precedents 
to do so. Herron y. Passailaigue, 92 Fla, 818, 
110 So. 539, 542. 


Comity is not a rule of law, but one of practice, 
convenience and expediency. It is something more 
than mere courtesy, which implies only deference 
to the opinion of others, since it has a substan- 
tial value in securing uniformity of decision, and 
discouraging repeated litigation of the same ques- 
tion. But its obligation is not imperative, Comity 
persuades; but it does not command. It declares 
not how a case shall be decided, but how it may 
with propriety be decided. Mast, Foos & Co, v. 
Mfg. Co., 177 U. S. 485, 488, 20 S. Ct. 708, 44 L. Ed. 
856; National Electric Signaling Co. v. Telefunk- 
en Wireless Telegraph Co. of United States (C. C. 
A.) 221 F, 629, 632; Lauer v. Freudenthal, 96 Wash. 
294, 165 P. 98, 99. 

“Comity” is a doctrine founded in necessity, mean- 
ing the rule under which one authority gives way 
to another, and has no application where what is 
done by one court is with concurrence of the other. 
It answers with courts and cabinets, in law and 
diplomacy, substantially the same purpose which 
personal courtesies serve in the social relations, 
U. S. v. Marrin (D. C.) 227 F. 314, 317. 


Comity of Nations 


The most appropriate phrase to express 
the true foundation and extent of the obliga- 
tion of the laws of one nation within the 
territories of another. It is derived altogeth- 
er from the voluntary consent of the latter; 
and it is inadmissible when it is contrary 
to its known policy, or prejudicial to its in- 
terests. In the silence of any positive rule 
affirming or denying or restraining the oper- 
ation of foreign laws, courts of justice pre- 
sume the tacit adoption of them by their 


own government, unless repugnant to its pol-. 


icy, or prejudicial to its interests. It is not 
the comity of the courts, but the comity of 
the nation, which is administered and ascer- 
tained in the same way, and guided by the 
same reasoning, by which all other principles 
of the municipal law are ascertained. and 
guided. Story, Conf. Laws, §38 The comity 
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of nations (comitas gentium) is that body of 
rules which states observe towards one an- 
other from courtesy or mutual convenience, 
although they do not form part of interna- 
tional law. Holtz. Ene. $. v. Hilton v. Guyot, 
159 U. 8. 113, 16 S. Ct. 189, 40 L. Ed. 95; 
Fisher v. Fielding, 67 Conn. 91, 34 A. 714, 32 
L. R. A. 236, 52 Am. St. Rep. 270: People 
v. Martin, 175 N. Y. 315, 67 N. E. 589, 96 Am. 
St. Rep. 628; People v. Rushworth. 294 IIL 
455, 128 N. E. 555, 558; Second Russian Ins. 
Co. v. Miller (C.. C. A.) 207 F. 404, 409. 


“The use of the word ‘comity’ as expressing the 
basis of jurisdiction has been criticized. It is, how- 
ever, a mere question of definition. Tle principles 
lying behind the word are recognized, * * * The 
truth remains that jurisdiction depends upon the 
law of the forum, and this law in turn depends up- 
on the public policy disclosed by the acts and dec- 
larations of the political departments of the gov- 
ernment.” Russian Socialist Pederated Seviet Re- 
public v, Cibrario, 235 N. Y. 255, 139 N. E. 259, 260. 


Judicial Comity 


The principle in accordance with which the 
courts of one state or jurisdiction will give 
effect to the laws and judicial decisions of 
another, not as a matter of obligation, but out 
of deference and respect. Franzen v. Zim- 
mer, 90 Hun, 103, 35 N. Y. S. 612; Stowe v. 
Bank (C. C.) 92 F. 96; Mast v. Mfg. Co., 177 
U. S. 485, 20 S. Ct. 708, 44 L. Ed. 856; Conk- 
lin y. Shipbuilding Co. (C. C.) 123 F. 916; 
Franklin Sugar Refining Co. v. William D. 
Mullen Co. (D. C.) 7 F.(2d) 470, 473; Frey 
v. Nielson, 99 N. J. Eq. 135, 182 A. 765, 766; 
Strawn Mercantile Co. v. First Nat. Bank 
(Tex. Civ. App.) 279 S. W. 473, 474. — 


There İs no statute or common-law rule by which 
one court is bound to abide by the decisions of an- 
other court of equal rank. It does so simply for 
what may be called comity among judges. There is 
no common law or statutory rule to oblige a court 
to bow to its own decisions; it does so on the 
ground of judicial comity. (1884) 9 P. D. 98, per 
Brett, M. R. 

Of such a use of the word, however, Dicey says: 
“The term ‘comity’ * * * is open to the charge 
of implying that the Judge, when he applies foreign 
law to a particular case, does so as a matter of ca- 
price or favor.” ` ‘ 


COMMA, A point used to mark the smallest 
structural divisions of a sentence, or a 
rhetorical punctuation mark indicating the 
slightest possible separation in ideas or con- 
struction. Travelers’ Ins. Co. v. Pomerantz, 
207 N. Y. S. 81, 86, 124 Misc, 250. 


COMMAND. An order, imperative direction, 
or behest. State v. Mann, 2 N. C. 4; Barney 
v. Hayes, 11 Mont. 571, 29 P. 282, 28 Am. St. 
Rep. 495. As applied to a fortress, “com- 
mand” means actual control of the garrison 
for military purposes, As applied to a ship, 
it means actual control of the crew ‘for 
nautical purposes. Hamilton v. U. S. (C. 
C. A.) 268 F. 15, 19. . 
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The term “instance,” as used with reference to 
doing an act at one’s instance, does not imply the 
same degree of obligation to obey as does ‘‘com- 
mand.” Feore v. Trammel, 104 So, 808, 813, 213 Ala. 
293, z 


COMMANDEMENT. In French law. A writ 
served by the huissier pursuant to a judg- 
ment or to an executory notarial deed. Its 
object is to give notice to the debtor that if 
he does not pay the sum to which he has been 
condemned by the judgment, or which he 
engaged to pay by the notarial deed, his prop- 
erty will be seized and sold. Arg. Fr. Merc, 
Law, 550. 


COMMANDER IN CHIEF. By article 2, § 2, 
of the constitution it is declared that the 
president shall be commander in chief of the 
army and navy of the United States. The 
term implies supreme control of military 
operations during the progress of a war, not 
only on the side of strategy and tactics, but 
also in reference to the political and inter- 
national aspects of the war. See Fleming v. 
Page, 9 How. 603, 13 L. Ed. 276; Prize 
Cases, 2 Black, 635, 17 L. Ed. 459; Swaim 
v. U. S., 28 Ct. CL 173. 


COMMANDERY. In old English law. A 
manor or chief messuage with lands and tene- 
ments thereto appertaining, which belonged 
to the priory of St. John of Jerusalem, in 
England; he who had the government of such 
a manor or house was styled the “command- 
er,” who could not dispose of it, but to the 
use of the priory, only taking thence his own 
sustenance, according to his degree. The 
manors and lands belonging to the priory of 
St. John of Jerusalem were given to Henry 
the Eighth by 32 Hen. VIII. c. 20, about the 
time of the dissolution of abbeys and monas- 
teries; so that the name only of command- 
eries remains, the power being long since 
extinct. Wharton. . 


COMMANDITAIRES. 
partners en commandité. 


COMMANDITE. In French law. A partner- 
ship in which some furnish money, and others 
furnish their skill and labor in place of capi- 
tal. 

A special or limited partnership, where the 
contract is between one or more persons who 
are general partners, and jointly and several- 
ly responsible, and one or more other persons 
who merely furnish a particular fund or cap- 
ital stock, and thence are called “commandi- 
taires,” or “commenditaires,” or “partners en 
commundité;” the business being carried on 
under the social name or firm of the general 
partners only, composed of the names of the 
general or complementary partners, the part- 
ners in commandité being liable to losses only 
to the extent of the funds or capital furnished 
by them. Story, Partn. § 78; 3 Kent, Comm. 
34. The term includes a partnership con- 
taining dormant rather than special partners. 
Story, Partn. § 109. 


Special partners; 
See Commandité. 


COMMENCEMENT OF A DECLARATION 


COMMANDMENT. 


In Practice 


An authoritative order of a judge or mag- 
isterial officer. 


in Criminal Law 


The act or offense of one who commahds 
another to trangress the law, or do anything 
contrary to law, as theft, murder, or the like. 
Particularly applied to the act of an accessary 
before the fact, in Inciting, procuring, setting 
on, or-stirring up another to do the fact or 


act. 2 Inst. 182, 

COMMARCHIO. A boundary; the confines 
of land. 

COMMENCE. To perform the first act of: 


Terry v. Texas Co. (Tex. Civ. App.) 228 S. W. 
1019, 1020. To institute. State v. Murphy, 
120 Kan. 350, 243 P. 288, 289. 

To commence an action or suit ls to de- 
mand something by the institution of process 
in a court of justice. Cohens v. Virginia, 6 
Wheat. 408, 5 L. Ed. 257. To “bring” a suit 
is an equivalent term; an action is “com- 
menced” when it is “brought,” and vice ver- 
sa. Goldenberg v. Murphy, 108 U. S. 162, 2 
S. Ct. 388, 27 L. Ed. 686; Hannaman v. Gor- 
don (Tex. Com. App.) 261 S. W. 1006, 1007. 


An action is “commenced” within the meaning 
of the statute of limitations as soon as the sum- 
mons is signed and sealed in good faith, for the 
purpose of Immediate service, and that purpose is 
not afterwards abandoned. Wilson y. Clear, 8 N. 
J. Law, 474, 89 A. 1031. See, also, J..Cushing Co. v. 
Brooklyn Trust Co., 235 Mass. 171, 126 N. Ð. 429. 
Compare Glenn v.. Payne, 153 Tenn. 240, 280 S. W. 
1019, 1021. 

A suit in equity is not commenced until the issu- 
ance of a subpena followed by a bona fide effort 
ta serve it U. & v. Scheurman (D, C.) 218 F. 915, 
919. 


To commence drilling operations within 
the meaning of an oil and gas lease has refer- 
ence to the first movement of the drill in pene- 
trating the ground. Solberg v. Sunburst Oil 
& Gas Co., 73 Mont. 94, 285 P. 761, 763. But 
see Terry v. Texas Co. (Tex. Civ. App.) 228 S. 
W. 1019, holding that a lessee, by placing 
timbers for the erection of a derrick, together 
with machinery, including a boiler, on the 
ground where an oil well was to be drilled, 
complied with a provision requiring him to 
“commence to drill.’ But compare Lauder- 
dale Power Co. v. Perry, 202 Ala. 394, 80 So. 
476, 480. 


COMMENCEMENT OF A DECLARATION. 
That part of the declaration which follows the 
venue and precedes the circumstantial state- 
ment of the cause of action. 


It formerly contained a statement of the names 
of the parties, and the character in which they sue 
or are sued, if any other than their natural ca: 
pacity; of the mode in which the defendant had 
been brought into court, and a brief statement of 


COMMENDA 


the form of action. In modern practice, however, 
in most cases, it contains little else than the names 
and character of the parties, 


COMMENDA. 
In French Law 


The delivery of a benefice to one who can- 
not hold the legal title, to keep and manage 
it for a time limited and render an account of 
the proceeds. Guyot, Rép. Univ. 


In Mercantile Law 


An association in which the management 
of the property was intrusted to individuals. 
‘Troub. Lim. Partn. c. 3, § 27. 


Commenda est facultas recipiendi et retinendi 
beneficium contra jus positivum à suprema po- 
testate. Moore, 905. A commendam is the 
power of receiving and retaining a benefice 
contrary to positive law, by supreme author- 
ity. 


COMMENDAM. 


In Ecclesiastical Law 


The appointment of a suitable clerk to hold 
a void or vacant benefice or church living un- 
til a regular pastor be appointed. Hob. 144; 
Latch, 236. 


In Commercial Law 


A species of limited partnership. The lim- 
ited partnership (or Société en commandité) 
of the French law has been introduced into 
the Code of Louisiana under the title of 
“Partnership în Commendam.” Civil Code 
La. art. 2810 (Civ. Code, art. 2839). See Mitch- 
ell, in 3 Sel. Essays, Anglo-Amer. L. H. 183; 
Commandité; Société. 


COMMENDATIO. In the civil law. Com- 
mendation, praise, or recommendation, as in 
the maxim “simplex commendatio non obli- 
gat,” meaning that mere recommendation or 
praise of an article by the seller of it does 
not amount to a warranty of its qualities. 2 
Kent, Comm. 485. 


COMMENDATION. In feudal law. The act 
by which an owner of alodial land placed him- 
self and his land under the protection of a 
lord, so as to constitute himself his vassal or 
feudal tenant. 


COMMENDATORS. Secular persons upon 
whom ecclesiastical benefices were bestowed, 
as in Scotland; called so because the benefices 
were commended and intrusted to their su- 
pervision. They are merely trustees. 


COMMENDATORY. He who holds a church 
living or preferment in commendam. 


COMMENDATORY LETTERS. In ecclesias- 
tical law. Such as are written by. one bishop 
to another on behalf of any of the clergy, or 
others of hbis diocese traveling thither, that 
they may be received among the faithful, or 
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that the clerk may be promoted, or necessaries 
administered to others, etc. Wharton. 


COMMENDATUS. In feudal law. One who 
intrusts himself to the protection of another. 
Spelman. A person who, by voluntary hom- 
age, put himself under the protection of a 
superior lord. Cowell. 


COMMENT. The expression of the judgment 
passed upon certain alleged facts by a per- 
son who has applied his mind to them, and 
who while so commenting assumes that such 
allegations of fact are true. The assertion 
of a fact is not a “comment.” Sherman v. 
International Publications, 212 N. Y. 8. 478, 
484, 214 App. Div. 437. See Smith v. State, 
106 Tex. Cr. R. 586, 294 8S. W. 221, 222; Horn 
v. State, 106 Tex. Cr. R. 190, 292 S. W. 227, 
228, 


COMMERCE. The exchange of goods, produc- 
tions, or property of any kind. Jeu Jo Wan 
v. Nagle (C. ©. A.) 9 F.(2d) 309, 310. 

Intercourse by way of trade and traffic be- 
tween different peoples or states and the 
citizens or inhabitants thereof, including not 
only the purchase, sale, and exchange of com- 
modities, but also the instrumentalities and 
agencies by which it is promoted and the 
means and appliances by which it is carried 
on, and the transportation of persons as well 
as of goods, both by land and by sea. Bren- 
nan v. Titusville, 153 U. S. 289, 14 S. Ct. 829, 
38 L. Ed. 719; Railroad Co. vy. Fuller, 17 WalL 
568, 21 L. Ed. 710; Winder v. Caldwell, 14 
How. 444, 14 L. Ed. 487; Cooley v. Board of 
Wardens, 12 How. 299, 13 L. Ed. 996; Trade- 
Mark Cases, 100 U. S. 96, 25 L. Ed. 550; Gib- 
bons v. Ogden, 9 Wheat. 1, 6 L. Ed. 23; Brown 
v. Maryland, 12 Wheat. 448, 6 L. Ed. 678; 
Bowman v. Railroad, 125 U. 8. 465, 8 8. Ct. 
689, 31 L. Ed. 700; Leisy v. Hardin, 135 U. 
S. 100, 10 S. Ct. 681, 34 L. Ed. 128; Mobile 
County v. Kimball, 102 U. S. 691, 26 L. Ed. 
2388; Corfield v. Coryell, 6 Fed. Cas. 546; 
Fuller vy. Railroad Co., 31 Iowa, 207; Pas- 
senger Cases, 7 How. 401, 12 L., Hd. 702; Rob- 
bins v. Shelby County Taxing Dist., 120 U. S. 
489, 7 S. Ct. 592, 30 L. Ed. 694; Arnold v. 
Yanders, 66 Ohio St. 417, 47 N. E. 50, 60 Am. 
St. Rep. 753; Fry v. State, 68 Ind. 562, 30 
Am. Rep. 238; Webb v. Dunn, 18 Fla. 724; 
Gilman v. Philadelphia, 3 Wall. 724, 18 L. 
Ed. 96; Hoke v. United States, 227 U. S. 308, 
83 S. Ct. 281, 283, 57 L. Ed. 523, 43 L. R. A. 
(N. S.) 906, Ann. Cas. 1913E, 905. 


“Commerce” is not traffic alone, but is intercourse 
between nations and parts of nations in all its 
branches, Blumenstock Bros, Advertislng Agency 
v. Curtis Pub. Co., 40 S. Ct. 385, 387, 252 U, S. 436, 64 
L. Ed. 649, 

The words “commerce” and “trade” are often used 
interchangeably; but, strictly speaking, commerce 
relates to intercourse or dealings with foreign na-` 
tions, states, or political communities, while trade 
denotes business intercourse or mutual traffic with- 
in the limits of a state or nation, or the buying, 
selling, and exchanging of articles between mem- . 
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bers of the same community. See Hooker v. Van- 
+ dewater, 4 Denio (N. Y.) 353, 47 Am. Dec. 258; Ja- 
cob; Wharton. 


—Commerce among the states. Transportation 
from one state to another, and also all com- 
mercial intercourse between the different 
states, and all component parts of such in- 
tercourse. Dabnke-Walker Milling Co. v. 
Bondurant, 257 U. S. 282, 42 S. Ct. 106, 108, 
66 L. Ed. 239. 


—Commerce with foreign nations. Commerce 
between citizens of the United States and cit- 
izens or subjects of foreign governments; 
commerce which, either immediately or at 


some stage of its progress, is extraterritorial. — 


U. S. v. Holliday, 3 Wall. 409, 18 L. Ed. 182; 
Veazie v. Moor, 14 How. 578, 14 L. Ed. 545; 
Lord v. Steamship Co., 102 U. S. 544, 26 L. 
Ed. 224, The same as “foreign commerce,” 
which see infra. 


—Commerce with Indian tribes. Commerce 
with individuals belonging to such tribes, in 
the nature of buying, selling, and exchanging 
commodities, without reference to the locality 
where carried on, though it be within the lim- 
its of a state. U. S. v. Holliday, 3 Wall. 407, 
18 L. Ed. 182; U. S. v. Cisna, 25 Fed. Cas. 
424, 


—Domestic commerce. Commerce carried on 
wholly within the limits of the United States, 
as distinguished from foreign commerce. Al- 
so, commerce carried on within the limits of 
a single state, as distinguished from inter- 
state commerce. Louisville & N. R. Co. v. 
Tennessee R. R. Com’n (C. C.) 19 Fed. 701. 


—Foreign commerce. Commerce or trade be- 
tween the United States and foreign countries. 
Com. v. Housatonic R. Co., 148 Mass. 264, 9 
N. E. 547; Foster v. New Orleans, 94 U. 8. 
246, 24 L. Ed. 122. The term is sometimes 
applied to commerce between ports of two 
sister states not lying on the same coast, e. 
g., New York and San Francisco. 


—Internal commerce. Such as is carried on be- 
tween individuals within the same state, or 
between different parts of the same state. Le- 
high Val. R. Co. v. Pennsylvania, 145 U. 8S. 
192, 12 S. Ct. 806, 36 L. Ed. 672; Steamboat 
Co. v. Livingston, 3 Cow. (N. Y.) 713. Now 
more commonly called “intrastate” commerce. 


—international commerce. Commerce between 
states or nations entirely foreign to each 
other, Louisville & N. R. Co. v. Tennessee R. 
R. Comm'n (C. C.) 19 F. 701. 


—İnterstate commerce. Such as is carried on 
between different states of the Union or be- 
tween points lying in different states. See In- 
terstate Commerce. 


—Intrastate commerce. Such as is begun, car- 
ried on, and completed wholly within the lim- 
its of a single state. Contrasted with “in- 
terstate ecommerce” (qg. v.). Yohn v. U. S. (C. 


` COMMERCIAL LAW 


C. A.) 280.F. 511, 512; State v. Reed, 53 Mont. 
292, 163 P. 477, 479, Ann. Cas. 1917E, 783. 


-And see Southern Pac. Co. v. State, 19 Ariz. 


20, 165 P. 303, 306. 


COMMERCIA BELLI. War contracts. Con- 
tracts between nations at war, or their sub- 
jects. 

Agreements entered into by belligerents, ef- 
ther in time of peace to take effect in the 
event of war, or during the war itself, by 
which arrangement is made for non-hostile 
intercourse. They may take the form of 
armistices, truces, capitulations, cartels, pass- 
ports, safe-conducts, safeguards. 1 Kent 159; 
2 Opp. 274. 

Contracts between citizens of one belliger- 
ent and those of another, or between citizens 
of one belligerent and the other belligerent. 
They may take the form of ransom bills (g. 
v.), bills of exchange drawn by prisoners of 
war, or receipts for requisitions. 1 Kent 104. 


COMMERCIAL, Relating to or connected 
with trade and traffic or commerce in general. 
U. S. v. Breed, 24 Fed. Cas. 1222; Earnshaw 
v. Cadwalader, 145 U. S. 258, 12 S. Ct. 851, 
36 L. Ed. 698; “Zante Currents” (C. C.) 73 F. 
189. 


COMMERCIAL AGENCY. The same as a 
“mercantile” agency. In re United States 
Mercantile Reporting, ete., Co., 4 N. Y. S. 916, 
52 Hun, 611. See Mercantile. 


COMMERCIAL. AGENT. An officer in the 
consular service of the United States, of rank 
inferior to a consul. Also used as equivalent 
to “commercial broker,” see infra. 


COMMERCIAL BROKER. One who negoti- 
ates the sale of merchandise without having 
the possession or control of it, being distin- 
guished in the latter particular from a com- 
mission merchant. Adkins v. Richmond, 98 
Va. 91, 34 S. E. 967, 47 L. R. A. 583, 81 Am. ` 
St. Rep. 705; In re Wilson, 19 D. C. 349, 12 
L. R. A. 624; Henderson v. Com., 78 Va. 489. 


COMMERCIAL CORPORATION. One en- 
gaged in commerce in the broadest sense of 
that term; hence including a railroad com- 
pany. Sweatt v. Railroad Co., 23 Fed. Cas. 
530. 


COMMERCIAL COURT. A name applied in 
English practice to the trial of commercial 
causes in London and Liverpool before judges 
of the High Court. It is said to be “a mere 
piece of convenience in the arrangement of 
business.” [1895] 2 Ch. 491. 


COMMERCIAL DOMICILE. See Domicile. 


COMMERCIAL INSURANCE. 
ance. 


COMMERCIAL LAW. A phrase used to des- 
ignate the whole body of substantive juris- 
prudence applicable to the rights, intercourse, 
and relations of persons engaged in com- 
merce, trade, or mercantile pursuits... It is 


See Insur- 


COMMERCIAL MARK 


not a very scientific or accurate term. AS 
foreign commerce is carried on by means of 
shipping, the term has come to be used oc- 
casionally as synonymous with “maritime 
law” but, in strictness, the phrase “commer- 
ciat law” is wider, and includes many trans- 
actions or legal questions which have nothing 
to do with shipping or its incidents. Watson 
v. Tarpley, 18 How. 521, 15 L. Ed. 509; Wil- 
liams v. Gold Hill Min. Co. (C. C.) 96 F. 464. 


COMMERCIAL MARK. In French law. A 
trade-mark is specially or purely the mark of 
the manufacturer or producer of the article, 
while a “commercial” mark is that of the 
dealer or merchant who distributes the prod- 
uct to consumers or the trade. La Republique 
Française v. Schultz (C. C.) 57 F. 41. 


COMMERCIAL PAPER. Bills of exchange, 
promissory notes, bank-checks, and other ne- 
gotiable instruments for the payment of mon- 
ey, which, by their form and on their face, 
purport to be such instruments as are, by the 
law-merchant, recognized as falling under the 
designation of “commercial paper.” In re 
Hercules Mut. L. Assur. Soc, 6 Ben. 35, 12 
Fed. Cas. 12. Negotiable paper given in due 
course of business, whether the element of ne- 
gotiability be given it by the law-merchant or 
by statute. In re Sykes, 5 Biss. 118, Fed. Cas. 
No. 18,708; Martin v. McAvoy, 130 Wash. 641, 
228 P. 694. And see Farmers’ Nat. Bank of 
Oskaloosa v. Stanton, 191 Iowa, 433, 182 N. 
W. 647, 649, 17 A. L. R. 857; American Sheet 
& Tin Plate Co. v. Reason, 184 Ind. 125, 110 
N. E. 660, 661; Postal Telegraph Cable Co. v. 
Citizens’ Nat. Bank (C. C. A.) 228 F..601, 604. 


COMMERCIAL PARTNERSHIP. A “com- 
mercial and trading partnership” is one that 
buys and sells;—distinguished from one of 
employment and occupation, Reid v. Linder, 
7T Mont. 406, 251 P. 157, 161. 


COMMERCIAL RAILROADS. A term used 
to embrace those railroads intended to carry 
all freight and passenger traffic between one 
town or place and another, and usually not 
eonstructed upon streets and highways except 
for short distanees;—distinguished from 
street railways. Hartzell v. Alton, Granite 
& St. Louis Traction Co., 263 Ill. 205, 104 N. 
E. 1080, 1081; Anhalt v. Waterloo, ©. F. & 
N. Ry. Co., 166 Iowa, 479, 147 N. W. $28, 981. 


COMMERCIAL TRAVELER. A drummer; 
a traveling salesman who simply exhibits sam- 
ples of goods kept for sale by his principal, 
and takes orders from purchasers for such 
goods, which goods are afterwards to be de- 
livered by the principal to the purchasers, 
and payment for the goods is to be made by 
the purchasers to the principal on such deliv- 
ery. Kansas City v. Collins, 34 Kan. 434, 8 P. 
865; Olney v. Todd, 47 Ill. App. 440; Ex parte 
Taylor, 58 Miss. 481, 38 Am. Rep. 336; State 
v. Miller, 98 N. C. 611, 53 Am. Rep. 469; Me- 
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Kindly v. Dunham, 55 Wis. 515, 13 N. W. 485, 
42 Am. Rep. 740. 


An agent who sells by sample and on credit, is 
not intrusted with the possession of the goods to 
be sold, has no implied authority to receive pay- 
ment, and payment to whem will not discharge the 
purchaser. Butler v. Dorman, 68 Mo. 302, 30 Am. 
Rep. 795; Law v. Stokes, 32 N. J. Law, 250, 90 Am. 
Dec. 655; Seiple v. Irwin, 30 Pa. 513; Kornemann 
v. Monaghan, 24 Mich. 36. 


COMMERCIUM. Lat. In the civil law. 
Commerce; business; trade; dealings in the 
nature of purchase and sale; a contract. 


Commercium Jure gentium commune esse debet, 
et non in monopolium et privatum paucorum 
quzstum convertendum. 3 Inst. 181. Com- 
merce, by the law of nations, ought to be 
common, and not converted to monopoly and 
the private gain of a few. 


COMMINALTY. The commonalty or the peo- 
ple. 
COMMINATORIUM. In old practice. A 


clause sometimes added at the end of writs. 
admonishing the sheriff to be faithful in exe- 
cuting them. Bract. fol. 398. 


COMMINUTED FRACTURE. One in which 
the bones have been somewhat crushed. Sang 
v. City of St. Louis, 262 Mo. 454, 171 S. W. 
347, 349. 


COMMISE. In old French law. Forfeiture: 
the forfeiture of a fief; the penalty attached 
to the ingratitude of a vassal. Guyot, Inst. 
Feod. c. 12. 


COMMISSAIRE. In French law. A person 
who receives from a meeting of shareholders 
a special authority, viz., that of checking and 
examining the accounts of a manager or of 
valuing the apports en nature, (q. v.) The 
name is also applied to a judge who receives 
from a court. a special mission, e. g., to insti- 
tute an inquiry, or to examine certain books, 
or to supervise the operations of a bankrupt- 
ey. Arg. Fr. Merc. Law, 551. 


COMMISSAIRES-PRISEURS. In French 
law. Auctioneers, who possess the exclusive 
right of selling personal property at public 
sale in the towns in which they are estab- 
lished; and they possess the same right con- 
currently with notaries, grefiers, and huis- 
siers, in the rest of the arrondissement. Arg. 
Fr. Merc. Law, 551. 


COMMISSARIA LEX. A principle of the Ro- 
man law relative to the forfeiture of con- 
tracts, See Commissoria Lex. ' 


COMMISSARIAT. The whole body of officers 
who make up the commissaries’ department 
of an army. 


COMMISSARY. 


In Ecclesiastical Law 
One who is sent or delegated to execute 
some office or duty as the representative of his 
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superior; an officer of the bishop, who exer- 
cises spiritual jurisdiction in distant parts 
of the diocese. 1 Holdsw. Hist. L. 369. 


In Military Law 
An officer whose principal duties are to 
supply an army with provisions and stores. 
As to the rank and duties of such officers in 
the United States army, see 10 USCA § 71 
et seq. 


COMMISSARY COURT. A Scotch ecclesias- 
tical court of general jurisdiction, held before 
four commissioners, members of the Faculty 
of Advocates, appointed by the crown. 


COMMISSION. A warrant or authority or 
letters patent, issuing from the government, 
or one of its departments, or a court, empow- 
ering a person or persons named to do certain 
acts, or to exercise jurisdiction, or to perform 
the duties and exercise the authority of an 
office, (as in the case of an officer in the army 
or navy.) Bledsoe y. Colgan, 138 Cal. 34, 70 
P. 924; U. S. v. Planter, 27 Fed. Cas. 544; 
Dew v. Judges, 3 Hen. & M. (Va.) 1, 3 Am. 
Dec. 639; Scofield v. Lounsbury, 8 Conn. 109. 

Also, in private affairs, it signifies the au- 
thority or instructions under which one per- 
son transacts business or negotiates for an- 
other. 

In a derivative sense, a body of persons to 
whom a commission is directed. A board or 
committee officially appointed and empowered 
to perform certain acts or exercise certain 
jurisdiction of a public nature or relation; 
as a “commission of assise.” 


In the Civil Law 


A species of bailment, being an undertak- 
ing, without reward, to do something in re- 
spect to an article bailed; equivalent to “man- 
date.” 


In Commercial Law 


The recompense or reward of an agent, 
factor, broker, or bailee, when the same is cal- 
culated as a percentage on the amount of his 
transactions or on the profit to the principal. 
In this sense, however, the word occurs per- 
haps more frequently in the plural. Quoted 
with approval in Gray y. Stern, 85 Wash. 645, 
149 P. 26, 28. See, also, Jackson v. Stan- 
field, 187 Ind. 592, 37 N. E. 14, 23 L. R. A. 
588; Ralston v. Kohl, 30 Ohio St. 98; Whit- 
aker y. Guano Co., 123 N. C. 368, 31 S. E. 629; 
Malinowski v. Lincoln Developing Co., 103 
N. J. Law, 394, 186 A. 202; Scott v. T. V. 
Smelker & Co. (Tex. Civ. App.) 280 S. W. 297, 
300. But the term may mean simply a com- 
pensation; Smith v. Starke, 196 Mich. 311, 
162 N. W. 998, 999; and does not necessarily 
imply a mere per centum valuation; Jenkins 
v. Locke-Paddon Co., 30 CaL App. 52, 157 P. 
537. 

Also, a compensation to an administrator 
for the faithful discharge of his duties. In re 
Jula’s Estate, 3 N. J. Misc. 976, 130 A. 733, 
735. 


COMMISSION MERCHANT 


In Criminal Law 


Doing or perpetration; the performance of 
an act. Groves Y. State, 116 Ga. 516, 42 S. E. 
755, 59 L. R. A. 598. 


In Practice 


An authority or writ issuing from a court, 
in relation to a cause before it, directing and 
authorizing a person or persons named to do 
some act or exercise some special function ; 
usually to take the depositions of witnesses. 

A process issued under the seal of the court 
and the signature of the clerk, directed to 
some person designated as commissioner, au- 
thorizing him to examine the witness upon 
oath on interrogatories annexed thereto, to 
take and certify the deposition of the witness, 
and to return it according to the directions 
given with the commission. Pen. Code Cal. 
§ 1351. 


COMMISSION DAY. In English practicc. 
The opening day of the assises, 


COMMISSION DE LUNATICO INQUIREN- 
DO. The same as a commission of lunacy, 
(see infra.) In re Misselwitz, 177 Pa. 359, 35 
A. 722. 


COMMISSION DEL CREDERE, in commer- 
cial law, is where an agent of a seller under- 
takes to guaranty to his principal the pay- 
ment of the debt due by the buyer. The 
phrase “del credere” is borrowed from. the 
Italian language, in which its signification is 
equivalent to our word “guaranty” or “war- 
ranty.” Story, Ag. 28. 


COMMISSION GOVERNMENT. A method of 
municipal government in which the legisla- 
tive power is in the hands of a few persons. 
See State v. Ure, 91 Neb. 31, 185 N. W. 224; 
State y. City of Mankato, 117 Minn. 458, 136 
N. W. 264, 41 L. R. A (N. 8.) 111; Gardner 
v. Board of Park Directors, 35 Cal. App. 597, 
170 P. 672, 673 (mayor held not a “commis- 
sioner”), 


COMMISSION MERCHANT. A term which 
is synonymous with “factor.” . It means one 
who receives goods, chattels, or merchandise 
for sale, exchange, or other disposition, and 
who is to receive a compensation for his serv- 
ices, to be paid by the owner, or derived from 
the sale, etc., of the goods. State v. Thomp- 
son, 120 Mo. 12, 25 S. W. 346; Perkins v. 
State, 50 Ala. 154; White v. Com., 78 Va. 
484; G. H. Hammond Co. v. Joseph Mercan- 
tile Co., 144 Ark. 108, 222 S$. W. 27, 28; I. J. 
Cooper Rubber Co. v. Johnson, 133 Tenn. 562, 
182 S. W. 593, L. R. A. 1917A, 282. One whose 
business is to receive and sell goods for a 
commission, being intrusted with the posses- 
sion of the goods to be sold, and usually sell- 
ing in hisown name. City of Atlanta v. York 
Mfg. Co., 155 Ga. 33, 116 5. E. 195. 


A “commission merchant” differs from a broker 
in that he may buy and sell in his own name with- 
out disclosing his principal, while the broker can 
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only buy or sell in the name of his principal. A 
commission merchant has a lien upon the goods for 
his charges, advances, and commissions, while the 
broker has no control of the property and is re- 
sponsible only for bad faith. McCornick & Co., 
Bankers, v. Tolmie Bros., 243 P. 355, 358, 42 Idaho, L 


COMMISSION OF ANTICIPATION. In Eng- 
lish law. An authority under the great seal 
to collect a tax or subsidy before the day. 


COMMISSION OF APPRAISEMENT AND 
SALE. Where property has been arrested in 
an admiralty action in rem and ordered by 
the court to be sold, the order is carried out 
by a commission of appraisement and sale; 
in some cases (as where the property is to be 
released on bail and the value is disputed) a 
commission of appraisement only is required. 
Sweet. 


COMMISSION OF ARRAY. In English law. 
A commission issued to send into every county 
officers to muster or set in military order the 
inhabitants. The introduction of commissions 
of lieutenancy, which contained, in substanee, 
the same powers as these commissions, super- 
seded them. 2 Steph. Comm. (7th Hd.) 582. 


COMMISSION OF ASSIZE. In English prac- 
tice. A commission which formerly issued 
from the king, appointing certain persons as 
commissioners or judges of assize to hold the 
assizes in association with discreet knights 
during those years in which the justices in 
eyre did not came. A -commission issued to 
judges of the high court or court of appeal, 
authorizing them to sit at the assizes for the 
trial of civil actions. ` 


COMMISSION OF BANKRUPT. A commis- 
sion or authority formerly granted by the lord 
chancellor to such persons as hbe should think 
proper, to examine the bankrupt in all mat- 
ters relating to his trade and effects, and to 
perform various other important duties con- 
nected with bankruptcy matters. But now, 
under St. 1 & 2 Wm. IV. c. 56, § 12, a fiat 
issues instead of such commission. 


COMMISSION OF CHARITABLE USES. 
This commission issues out of chancery to the 
bishop and others, where lands given to chari- 
table, uses are misemployed, or there is any 
fraud or dispute concerning them, to inquire 
of and redress the same, etc. 


COMMISSION OF DELEGATES. When any 
sentence was given in any ecclesiastical cause 
by the archbishop, this commission, under the 
great seal, was directed to certain persons, 
usually lords, bishops, and judges of the law, 
to sit and hear an appeal of the same to the 
king, in the court of chancery.. But latterly 
the judicial committee of the privy council has 
supplied the place of this commission, . Brown. 


COMMISSION OF LUNACY. A writ issued 
out of chancery, or such court as may have 
jurisdiction of the case, directed toa proper 
‘officer, to inquire whether a ‘person named 


and severally, to keep the peace, etc. 
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therein is a lunatic or not. 1 Bouvy. Inst. n. 
382, et seq.; In re Moore, 68 Cal. 281, 9 P. 
164. 


COMMISSION OF PARTITION. In the for- 
mer English equity practice, this was a com- 
mission or authority issued to certain persons, 
to effect a division of lands held by tenants 
in common desiring a partition; when the 
commissioners reported, the parties were or- 
dered to execute mutual conveyances to con- 
firm the division. Commissioners appointed 
to make partition are in the nature of arbi- 
trators. Clough v. Cromwell, 250 Mass. 324, 
145 N. E. 473, 474. 


COMMISSION OF REBELLION. In English 
law. An attaching process, formerly issuable 
out of chancery, to enforce obedience to a 
process or decree; abolished in August, 1841. 


COMMISSION OF REVIEW. In English ec- 
clesiastical law. A commission formerly 
sometimes granted in extraordinary cases, to 
revise the sentence of the court of delegates. 
3 Bl. Comm. 67. Now out of use, the privy 
council being substituted for the court of dele- 
gates, as the great court of appeal in all ec- 
clesiastical causes. 3 Steph. Comm. 432. 


COMMISSION OF THE PEACE. In English 
law. A commission from the crown, .appoint- 
ing certain persons therein named, jointly 
Jus- 
tices of the peace are always appointed by 
special commission under the great seal, the 
form of which was settled by all the judges. 
A. D. 1590, and continues with little alteration 
to this day. 1 Bl. Comm. 351; 3 Steph. Comm. 
39, 40. 


COMMISSION OF TREATY WITH FOR- 
EIGN PRINCES. Leagues and arrangements 
made between states and kingdoms, by their 
ambassadors and ministers, for the mutual! 
advantage of the kingdoms in alliance. Whar- 
ton. i 


COMMISSION OF UNLIVERY. In an action 
in the English admiralty division, where it is 
necessary to have the cargo in a ship unladen 
in order to have it appraised, a commission 
of unlivery is issued and executed by the 
marshal. Williams & B. Adm. Jur. 233. 


COMMISSION TO EXAMINE WITNESSES. 
In practice. A commission issued out of the 
court in which an action is pending, to direct 
the taking of the depositions of witnesses who 
are beyond the territorial jurisdiction of the 
court. 


COMMISSION TO TAKE’ ANSWER IN 
CHANCERY. In English law. A commission 
issued when defendant lives abroad to swear 
him to such answer. 15 & 16 Vict. c. 86, § 21. 
Obsolete. See Jud. Acts, 1873, 1875. 


COMMISSION TO TAKE DEPOSITIONS. A 
written authority issued by a‘court of justice, 
giving power to take the testimony of witness- 
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es who cannot be personally produced in court. 
Tracy v. Suydam, 30 Barb. (N. Y.) 110. 


COMMISSIONED OFFICERS. In the Unit- 
ed States army and navy and marine corps, 
those of or above the rank of second lieu- 
tenant. Davis, Mil. L. 26. Those who hold 
their rank and office under commissions is- 
sued by the president, as distinguished from 
non-commissioned officers (in the army, in- 
cluding sergeants, corporals, ete.) and warrant 
officers (in the navy, including boatswains, 
gunners, etc.) and from privates or enlisted 
men. Stephens v. Civil Service Commission 
of New Jersey, 101 N. J. Law, 192, 127 A. 
808, 811. See Babbitt v. U. S., 16 Ct. Cl. 202. 


COMMISSIONER. A person to whom a com- 
mission is directed by the government or 4 
court. State v. Banking Co., 14 N. J. Law, 
437; In re Canter, 81 N. Y. S. 338, 40 Misc. 
126. 

‘In the governmental system of the United 
States, this term denotes an officer who is 
charged with the administration of the laws 
relating to some particular subject-matter, or 
the management of some bureau or agency of 
the government. Such are the commission- 
ers of education, of patents, of pensions, of 
fisheries, of the general land-office, of Indian 
affairs, ete. 

In the state governmental systems, also, 
and in England, the term is quite extensively 
used as a designation of various officers hav- 
ing a similar authority and similar duties. 

In the commission form of municipal gov- 
ernment, the term is applied to any of the 
several officers constituting the commission. 
See Gardner v. Board of Park Directors, 35 
Cal. App. 597, 170 P. 672, 673. 


—Commissioners of bail. Officers appointed to 
take recognizances of bail in civil cases. 


—Commisstoners of bankrupts. The name giv- 
en, under the former English practice in bank- 
ruptcy, to the persons appointed under the 
great seal to execute a commission of bank- 
ruptcy (q. v.). 


Commissioners of circuit courts. Officers ap- 
pointed by and attached to the former circuit 
courts of the United States, performing func- 
tions partly ministerial and parly judicial. 
In re Com’rs of Circuit Court (C. C.) 65 F. 
317. Their office was abolished by the Act of 
May 28, 1896 (84 Stat. 184) and they have been 
succeeded by “United States commissioners.” 
See that title. 


—Commissioners of deeds, Officers empow- 
ered by the government of one state to reside 
in another state, and there take acknowledg- 
ments of deeds and other papers which are to 
be used as evidence or put on record in the 
former state, 


—Commissioners of highways. Officers ap- 
pointed in each county or township, in many 
of the states, with power to take charge of 
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the altering, opening, repair, and vacating of 
highways within such county or township. 


—Commissioner of patents. The title given by 
law to the head of the patent office. See 35 
USCA § 2. 


—Commissioners of sewers. In English law. 
Commissioners appointed under the great 
seal, and constituting a court of special juris- 
diction; which is to overlook the repairs of 
the banks and walls of the seacoast and navi- 
gable rivers, or, with consent of a certain pro- 
portion of the owners and occupiers, to make 
new ones, and to cleanse such rivers, aud the 
streams communicating therewith. St.3 & 4 
Wm. IV. c. 22, § 10; 3 Steph. Comm. 442. 


—Commissioner of woods and forests. An offi- 
cer created by act of parliament of 1817, to 
whom was transferred the jurisdiction of the 
chief justices of the ferest. Inderwick, The 
King’s Peace. : 
—County commissioners. See County. 
COMMISSIONS. The compensation or re- 
ward paid to a factor, broker, agent, bailee, 
executor, trustee, receiver, etc., usually cal- 
culated as a percentage on the amount of his 
transactions or the amount received or ex- 
pended. See Commission. 


COMMISSIVE. Caused by or consisting in 
acts of commission, as distinguished from 
neglect, sufferance, or toleration; as in the 
phrase “commissive waste,” which is con- 
trasted with “permissive waste.’ See Waste. 


COMMISSORIA LEX. In Roman law. A 
clause which might be inserted in an agree- 
ment for a sale upon credit, to the effect that 
the vendor should be freed from his obliga- 
tion, and might rescind the sale, if the vendee 
did not pay the purchase price at the appoint- 
ed time. Also a similar agreement between 
a debtor and his pledgee that, if the debtor 
did not pay at the day appointed, the pledge 
should become the absolute property of the 
creditor. This, however, was abolished by a 
law of Constantine. Cod. 8, 35, 3. See Dig. 
18, 3; Mackeld. Rom. Law, §§ 447, 461; 2 
Kent, Comm. 583. 


COMMIT. To perpetrate, asa crime; to per- 
form, as an act. Groves v. State, 116 Ga. 516, 
42 8. E. 755, 59 L. R. A. 598. 


Under a constitutional requirement that the trial 
take place in the parish in which the offense was 
committed, a murder may be “committed” in the 
parish where the wound was inflicted, even though 
death occurred in another parish, State y. Stelly, 
149 La. 1022, 90 So, 390. . 

Aa used in a will stating, “I eommit * * * my 
soul unto God—* * * my property unto my wife,” 
the word “commit” has a final and irrevocable 
sense, so as to give the wife full title to the prop- 
erty. Presbrey v. Simpson, 280 F. 333, 335, 53 App. 
D. C. 358. 


COMMIT 


To send a person to prison by virtue of a 
lawful authority, for any crime or contempt, 
or to an asylum, workhouse, reformatory, or 
the like, by authority of a court or magistrate. 
People v. Beach, 122 Cal. 37, 54 P. 369; Cum- 
mington v. Wareham, 9 Cush. (Mass.) 585; 
French v. Bancroft, 1 Mete. (Mass.) 502; Peo- 
ple v. Warden, 76 N. Y. 8. 728, 73 App. Div. 
174. 

To deliver a defendant to the custody of 
the sheriff or marshal, on his surrender by his 
bail. 1 Tidd, Pr, 285, 287. 


COMMITMENT. In practice. The warrant 
or mittimus by which a court or magistrate 
directs an officer to take a person to prison. 
Authority for holding in prison one convicted 
of crime. Ex parte Haynes, 98 Tex. Cr. R. 
609, 267 S. W. 490, 493. A process directed to 
a ministerial officer by which a person is to be 
confined in prison, usually issued by a court 
or magistrate. Lynch v. Jackson County, 131 
Tenn. 72, 173 S. W. 440, 441. 


A warrant which does not direct an officer to com- 
mit a party to prison but only to receive him into 
custody and safely keep him for further examina- 
tion, is not a commitment. Gilbert v. U. S., 23 Ct. 
Cl. 218. 


The act of sending a person to prison by 
means of such a warrant or order. People 
v. Rutan, 3 Mich. 49; Guthmann v. People, 
208 Ill. 260, 67 N. E. 821; Allen v. Hagan, 170 
N. Y. 46, 62 N. E. 1086; Skinner v. White, 9 
N. H. 204. f 

A proceeding for the restraining and con- 
fining of insane persons for their own and the 
public’s protection. Vance V. Ellerbe, 150 La. 
388, 90 So. 735, 740. 


COMMITTEE. 
tn Practice 


A person, or an assembly or board of per- 
sons, to whom the consideration, determina- 
tion, or management of any matter is com- 
mitted or referred, as by a court. Lloyd v. 
Hart, 2 Pa. 478, 45 Am. Dee. 612; Farrar v. 
Eastman, 5 Me. 345; Blaisdell v. Inhabitants 
of Town of York, 110 Me. 500, 87 A. 361, 370. 

An individual or body to whom others have 
delegated or committed a particular duty, or 
who have taken on themselves to perform it 
in the expectation of their act being confirmed 
by the body they profess to represent or act 
for. 15 Mees. & W. 529. 


The term is especially applied to the person or 
persons who are invested, by order of the proper 
court, with the guardianship of the person and es- 
tate of one who hag been adjudged a lunatic, 


in Parliamentary Law 


A portion of a legislative body, comprising 
one or more members, who are charged with 
the duty of examining some matter specially 
referred to them by the house, or of deliberat- 
ing upon it, and reporting to the house the 
result of their investigations or recommending 
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a course of action. A committee may be ap- 
pointed for one special occasion, or it may be 
appointed to deal with all matters which may 
be referred to it during a whole session or 
during the life of the body. In the latter 
case, it is called a “standing committee.” It 
is usually composed of a comparatively small 
number of members, but may include the 
whole house, 


Joint Committee 


A Joint committee of a legislative body 
comprising two chambers is a committee con- 
sisting of representatives of each of the two 
houses, meeting and acting together as one 
committee. 


Secret Committee 


A secret committee of the honse of com- 
mons is a committee specially appointed to 
investigate a certain matter, and to which 
secrecy being deemed necessary in further- 
ance of its objects, its proceedings are con- 
ducted with closed doors, to the exclusion 
of all persons not members of the committee. 
All other committees are open to members 
of the house, although they may not be serv- 
ing upon them. Brown. 


COMMITTING MAGISTRATE. See Magis- 
trate. 


COMMITTITUR. In practice. An order or 
minute, setting forth that the person named 
in it is committed to the custody of the sher- 
iff. . 


COMMITTITUR PIECE. In English law. 
An instrument in writing on paper or parch- 
ment, which charges a person, already in pris- 
on, in execution at the suit of the person who 
arrested him. 2 Chit. Archb. Pr. (12th Ed.) 
1208. 


COMMIXTIO, or COMMIXTION. In the 
civil law. The mixing together or confusion 
of things, dry or solid, belonging to different 
owners, as distinguished from confusio, which 
has relation to liquids. Lec. Hlém. du Dr. 
Kom. §§ 370, 371; Story, Bailm. § 40; 1 Bou- 
vier, Inst. n. 506. 


COMMODATE. In Scotch law. A gratuitous 
loan for use. Ersk. Inst. 3, 1, 20; 1 Bell, 
Comm, 225. Closely formed from the Lat. 
commodatum (q. v). j 


COMMODATI ACTIO. Lat. In the civil law. 
An action of loan; an action for a thing lent. 
An action given for the recovery of a thing 
loaned, (commodatum,) and not returned to 
the lender. Inst. 3, 15, 2; Id. 4, 1, 16. 


COMMODATO. In Spanish law. A contract 
by which one person lends gratuitously to an- 
other some object not consumable, to be re- 
stored to him in kind at a given period; the 
same contract as. commodatum. (q. v.). 


COMMODATUM. In the cfvil law. A con- 
tract by which one of the parties binds him- 
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self to return to the other certain personal 
chattels which the latter delivers to him to be 
used by him without reward; loan for use. 

A gratuitous loan of goods to be temporari- 
ly used by the bailee, and returned in specie. 
Hanes v. Shapiro & Smith, 168 N. C. 24, 84 
S. E. 88, 85; Johnson v. H. M. Bullard Co., 
95 Conn. 251, 111 A. 70, 72, 12 A. L. R. 766. 


He who lends to another a thing for a definite 
time, to be enjoyed and used under certain condi- 
tions, witheut any pay or reward, is called “commo- 
dans;” the person who receives the thing is ‘called 
“commodatarius,” and the contract is called “‘com- 


modatum.” It differs from locatio and conductio, 
in this: that the use of the thing is gratuitous. 
Dig. 13, 6; Inst. 3, 2, 14; Story, Bailm, § 221. Coogs 


v. Bernard, 2 Ld. Raym, $09; Adams v. Mortgage 
Co., 82 Miss. 263, 34 So. 482, 17 L. R. A. (N. 5.) 138, 
100 Am. St. Rep. 633; 
tion Co. v. Republic of France, 96 F. 693, 38 C. C. 
A. 483, 


COMMODITIES. Those things which are use- 
ful or serviceable, particularly articles of 
merchandise movable in trade. American 
League Baseball Club of Chicago v. Chase, 
149 N. Y. S. 6, 15, 86 Mise. 441. 

Goods, wares, and merchandise of any kind ; 
movables; articles of trade or commerce. 
Best v. Bauder, 29 How. Prac. (N. Y.) 492; 
Portland Bank v. Apthorp, 12 Mass. 256; 
Queen Ins. Co. v. State, 86 Tex. 250, 24 S. W. 
897, 22 L. R. A. 483. Movable articles of val- 
ue; things that are bought and sold. United 
States v. Sischo (D. C.) 262 F. 1001, 1005. 
See, also, Commodity. 


This word is a broader term than merchandise, 
and, in referring to commerce may include almost 
any article of movable or personal property. Pound 
v. Lawrence (Tex. Civ. App.) 233 5. W. 359, 361; 
Shuttleworth v. State, 35 Ala. 415; State v. Henke, 
19 Mo. 225. . 

Labor has been held not to be a commodity. Rohlf 
v. Kasemeier, 140 Iowa, 182, 118 N. W. 276, 23 L. R. 
A. (N. S.) 1285; Harelson v. Tyler, 281 Mo. 383, 219 
S. W. 908, 913; State v, Frank, 114 Ark. 47, 169 S. 
W. 333, 334, 52 L. R. A. (N. 8.) 1149, Ann. Cas. 1916D, 
983. But it has been held that the supplying of tel- 
ephone service is the supplying of a commodity of 
commerce; McKinley Telephone Co. v, Cumberland 
Telephone Co., 162 Wis. 359, 140 N. W, 38, 39; and 
it has also been thought that the privilege of re- 
ceiving property by will or intestate succession is 
a commodity subject to the Massachusetts excise 
law; Dana v, Dana, 226 Mass. 297, 115 N. E. 418, 419. 


COMMODITIES CLAUSE. A clause in the 
act of Congress, June 29, 1906 (49 USCA § 1 
(8), providing that it shall be unlawful for 
any railroad company to transport commodi- 
ties (excepting timber and its manufactured 
products) manufactured, mined or produced 
by it, or under its authority, or which it may 
own in whole or in part, or in which it may 
have any interest, direct or indirect, except 
such articles or commodities as may be neces- 
sary and intended for its use in its business, 
U. S. v. R. Co., 220 U. S. 257, 31 S. Ct. 387, 55 
L. Ed. 458, 


World’s Columbian Exposi- - 
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COMMODITY. In the most comprehensive 
sense, convenience, accommodation, profit, 
benefit, advantage, interest, commodiousness. 

In the commercial sense, any movable or 
tangible thing that iş produced or used as 
the subject of barter or sale. People v. Ep- 
stean, 170 N. Y. S. 68, 79, 102 Mise. 476. See 
Commodities. 


COMMODITY RATE. With reference to rail- 
roads, a rate which applies to a specifie com- 
modity alone ;—distinguished from a “class 
rate,” meaning a single rate which applies to 
a number of articles of the same general char- 
acter. Norfolk Southern R. Co. v. Freeman 
Supply Corporation, 145 Va. 207, 133 5. E. 
817, 818. 


COMMODORE. A grade in the United States 
navy, superior toa captain. Omitted from the 
active list. Act of March 3, 1899, c. 413, 30 
Stat. 1004, See 34 USCA § 1. 


Commodum ex injuri sua nemo habere debet. 
No person ought to have advantage from his 
own wrong. Jenk. Cent. 161; Finch, Law, 
b. 1, c. 3, n. 62. 


COMMON, n. An incorporeal hereditament 
which consists in a profit which one man has 
in connection with one or more others in the 
land of another. Trustees v. Robinson, 12 
Serg. & R. (Pa.) 31; Watts v. Coffin, 11 Johns. 
(N. X.) 498; Leyman v. Abewl, 16 Johns, (N. 
Y.) 30; Thomas v. Inhabitants of Marshfield, 
10 Pick. (Mass.) 364; 3 Kent 403. 


In English law, is an incerporeal right which Hes 
in grant, originally commencing on some agreement 
between lords and tenants, which by time has been 
formed into prescription, and continues good, al- 
though there be no deed or instrument to prove the 
original contract. 4 Coke, 87; 1 Crabb, Real Prop. 
p. 258, § 268, 

Common, or a right ef common, is a right or priv- 
ilege which several persons have to the produce of 
the lands or waters of another. Van Rensselaer v. 
Radcliff, 10 Wend. (N. Y.) 647, 25 Am. Dec, 582. 


Also an uninclosed piece of land set apart 
for public or municipal purposes, in many 
cities and villages of the United States. 
White v. Smith, 37 Mich. 291; Newport v. 
Taylor, 16 B. Mon. 807; Cincinnati v. White, 
6 Pet. 485, 8 L. Ed. 452; Cummings v. St. 
Louis, 90 Mo. 259, 2 S. W. 130; Newell v. 
Hancock, 67 N. H. 244, 35 A. 253; Bath v. 
Boyd, 23 N. ©. 194; State v. McReynolds, 61 
Mo. 210. 


—Common appendant, A right annexed to the 
possession of arable land, by which the own- 
er is entitled to feed his beasts on the lands 
of another, usually of the owner of the manor 
of which the lands entitled to common are a 
part. 2 BL Comm. 33; Smith v. Floyd, 18 
Barb. (N. Y.) 527; Van Rensselaer v. Radcliff, 
10 Wend. (N. Y.) 648. 


—Common appurtenant. A right of feeding 
one’s beasts on the land of another, (in com- 
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mon with the owner or with others,) which is 
founded on a grant, or a prescription which 
supposes a grant. 1 Crabb, Real Prop. p. 
264, § 277. This kind of common arises from 
no connection of tenure, and is against com- 
mon right; it may commence by grant within 
time of memory, or, in other words, may be 
created at the present day; it may be claimed 
as annexed to any kind of land, and may be 
claimed for beasts not commonable, as well 
as those that are. 2 Bl. Comm. 33; Van Rens- 
selaer v. Radcliff, 10 Wend. (N. Y.) 649; 
Smith v. Floyd, 18 Barb. (N. Y.) 527; 2 Greenl. 
Cruise, Dig. 5; 30 B. L. & Eq. 176; 15 East 
108. 


—Common because of vicinage is where the in- 
habitants of two townships which lie con- 
tiguous to each other have usually intercom- 
moned with one another, the beasts of the one 
straying mutually into the other’s fields, with- 
out any molestation from either. This is, in- 
deed, only a permissive right, intended to ex- 
cuse what, in strictness, is a trespass in both, 
and to prevent a multiplicity of suits, and 
therefore either township may inclose and bar 
out the other, though they have intercommon- 
ed time out of mind. 2 Bl. Comm. 33; Co. 
Litt. 122a; 4 Co. 38a; 10 Q. B. 581, 589, 604; 
Smith v. Floyd, 18 Barb. (N. Y.) 523. 


~—Common in gross, or at large. A species of 
common which is neither appendant nor ap- 
purtenant to land, but is annexed to a man’s 
person, being granted to him and his heirs by 
deed; or it may be claimed by prescriptive 
right, as by a parson of a church or the like 
corporation sole, 2 Bl, Comm. 34. It is a sep- 
arate inheritance, entirely distinct from any 
other landed property, vested in the person 
to whom the common right belongs. 2 Steph. 
Comm. 6; Mitchell v. D’Olier, 68 N. J. Law, 
375, 53 A. 467, 59 L. R. A, 949. 


—Common of digging. Common of digging, -or 
common in the soil, is the right to take for 
one’s own use part of the soil or minerals in 
another’s land ; the most usual subjects of the 
right are sand, gravel, stones, and clay. It is 
of a very similar nature to common of esto- 
vers and of turbary. Elton, Com. 109. 


—Common of estovers. <A liberty of taking 
necessary wood for the use or furniture of 
a house or farm from off another's estate, in 
common with the owner or with others. 2 
Bl. Comm. 35. It may be claimed, like com- 
mon of pasture, either by grant or prescrip- 
tion. 2 Steph. Comm. 10; Plowd. 381; Van 
Rensselaer v. Radcliff, 10 Wend. (N. Y.) 648. 


—Common of fishery. The same as Common of 
piscary. See infra. 


—Common of fewling. In some parts of the 
country a right of taking wild animals (such 
as conies or wildfowl) from the land of an- 
other has been found to exist; in the case of 
wildfowl, it is called a “common of fowling.” 
Elton, Com. 118. ` 


shared among several; 
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—Common of pasture. The right or liberty of 
pasturing one’s cattle upon another man’s 
land. It may be either appendant, appurten- 
ant, in gross, or because of. vicinage. Van 
Rensselaer v. Radcliff, 10 Wend. (N. Y.) 647. 


—Common of piscary. The right or liberty of 
fishing in another man’s water, in common 
with the owner or with other persons, 2 BI. 
Comm. 34. A liberty or right of fishing in the 
water covering the soil of another person, or 
in a river running through another’s land. 
3 Kent, Comm. 409. Hardin v. Jordan, 140 
U. S$. 371, 11 S. Ct. 808, 35 L. Ed. 428; Al- 
bright v. Park Com’n, 68 N. J, Law, 528, 53 
A. 612; Van Rensselaer v. Radcliff, 10 Wend. 
(N. Y.) 649. It is quite dierent from a com- 
mon fishery, with which, however, it is fre- 
quently confounded. See Fishery. 


-Common of shack. A species of common by 
vicinage prevailing in the counties of Norfolk, 
Lincoln, and Yorkshire, in Fngland; being 
the right of persons occupying lands lying 
together in the same common field to turn 
out their cattle after harvest to feed promis- 
cuously in that field. 2 Steph. Comm, 6, T; 
5 Coke, 65; 1 B. & Ald. 710. 


-—Common of turbary. In its modern sense, 
the right of taking peat or turf from the 
waste land of another, for fuel in the com- 
moner’s house. Williams, Common, 187; Van 
Rensselaer v. Radcliff, 10 Wend. (N. Y.) 647; 
4 Co. 37; 3 Atk. 189, Noy, 145; 7 Bast, 127. 


—Common sans nombre. Common without 
number, that is, without limit as to the num- 
ber of cattle which may be turned on; other- 
wise called “common without stint.” Bract. 
fols. 53b, 222b; 2 Steph. Comm. 6, 7; 2 BI. 
Comm, 34. 


—Common, tenants in. 
mon. 


COMMON, adj. 


See Tenants in Com- 


Usual, ordinary, accustomed ; 
owned by several 
jointly. State v. O’Conner, 49 Me. 596; Koen 
v. State, 35 Neb. 676, 53 N. W. 595, 17 L. R. 
A. 821; Aymette v. State, 2 Humph. (Tenn.) 
154; Stone & Downer Co. v. U. S. 12 Ct. 
Cust, App. 62. 


—Common appearance. That which could be 
filed by the plaintiff, who could enter a rule 
on the defendant to plead, where the defend- 
ant, after due service of process on him, had 
removed from the jurisdiction without hav- 
ing entered an appearance, or could not be 
found. 12 Geo. IL, ¢. 29; 1 Troub. & Haly, Pr. 
159; Bender v. Ryan, 2. Wkly. Notes Cas. (Pa.) 
144, 


—Common assurances. The several modes or 
instruments of conveyance established or au- 
thorized by the law of England. Called “com- 
mon” because thereby every man’s estate is 
assured to him. 2 Bl. Comm. 294. The legal 
‘evidences of tha translation of property, 
whereby every pergon’s estate is assured to 
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him, and all controversies, doubts, and diffi- 
culties are either prevented or ‘removed. 
Wharton. 


—Common causes or suits. A term anciently 
used to denote civil actions, or those depend- 
ing between subject and subject, as distin- 
guished from pleas of the crown. Dallett 
y. Feltus, 7 Phila. (Pa.) 627. 


—Common condidit. See Condedit. 


—Common danger. “Common danger” which 
gives a right to contribution in general aver- 
age does not mean equal danger; hence, the 
fact that a ‘part of the cargo of a stranded 
steamship is of a kind which is in little dan- 
ger of injury does not relieve it of the lia- 
bility to contribute. Willcox, Peck & Hughes 
v, American Smelting & Refining Co. (D. C.) 
210 F. 89, 91, 


—Common design. In criminal law. Com- 
munity of intention between two or more per- 
sons to do an unlawful act. State v. Hill,.273 
Mo. 829, 201 S. W. 58, 60. 


—Common fine. In old English law. A cer- 
tain sum of money which the residents in a 
leet paid to the lord of the leet, otherwise 
called “head silver,” “cert money,” (q. v.,) or 
“oertum lete.” Termes de la Ley; Cowell; 
Fleta; Wharton. A sum of money paid by the 
inhabitants of a manor to their lord, towards 
the charge of holding a court leet. Bailey, 
Dict. 


—Common form. A will is said to be proved 
in common form when the executor proves it 
on his own oath; as distinguished from “proof 
by witnesses,” which is necessary when the 
paper propounded as a will is disputed. Hub- 
bard v. Hubbard, 7 Or. 42; Richardson v. 
Green, 61 F. 428, 9 C. C. A. 565; In re Straub, 
49 N. J. Eq. 264, 24 A. 569; Sutton v. Hancock, 
118 Ga. 436, 45 S. E. 504. 


—Common hall. A court in the city of London, 
at which all the citizens, or such as are free 
of the city, have a right to attend. 


—Common learning. Familiar law or doctrine. 
Dyer, 27b, 33. 


—Common liquor dealer. In Florida, one who, 
being charged with unlawfully engaging in 
and carrying on the business of a dealer in 
liquors, has been befofe convicted of a like 
offense and duly sentenced therefor. Thomas 
v. State, 74 Fla. 200, 76 So. 780. See, also, 
Common thief, infra. 


—Common peril. See Common danger, supra. 


—Common place. Common pleas. The Eng- 
lish court of common pleas is sometimes so 
called in the old books. 


—Common prayer. The liturgy, or public form 
of prayer prescribed by the Church of Eng- 
land to be used in all churches and chapels, 
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and which the clergy are enjoined to use un- 
der a certain penalty. 


—Common repute. The prevailing belief in a 
given community as to the existence of a cer- 
tain fact or aggregation of facts. Brown v. 
Foster, 41 S. C. 118, 19 S. E. 299. . 


—Common right. A term applied to rights, 
privileges, and immunities appertaining to 
and enjoyed by all citizens equally and in 
common, and which have their foundation in 
the common law. Co. Inst. 142a; Spring Val- 
ley Waterworks v. Schottler, 62 Cal. 106. 


—Common seller. A common seller of any 
commodity (particularly under the liquor laws 
of many states) is one who sells it frequently, 
usually, customarily, or habitually; in some 
states, one who is shown to have made a cer- 
tain number of sales, either three or five. 
State v. O’Conner, 49 Me. 596; State v. Nutt, 
28 Vt. 588; Moundsville v.. Fountain, 27 W. 
Va. 194; Com. y. Tubbs, 1 Cush. (Mass.) 2. 


—Common sense. Sound practical judgment; 
that degree of intelligence and reason, a8 ex- 
‘ercised upon the relations of persons and 
things and the ordinary affairs of life, which 
is possessed by the generality of mankind, and 
which would suffice to direct the conduct and 
actions of the individual in a manner to agree 
with the behavior of ordinary “persons. 


—Common service. That service in which are 
engaged (with reference to the fellow-servant 
rule) all those who enter into the service of a 
commen master, except those who be_ome 
heads of and vested with absolute control of 
separate departments or branches of a great 
and diversified business. Union Pac. R. Co. 
v. Marone (C. C. A.) 246 F. 916, 923. The - 
term, in its broadest and most obvious sense, 
would include all activities prosecuted in the 
business of the master which have for their. 
purpose the attainment of one common end; 
nevertheless, an employee, invested with the 
duty of overseeing, directing, and controlling 
workmen, is not a fellow servant with respect 
to the discharge of those duties, but is a rep- 
resentative of the master. Funk v. Fulton 
Iron Works Co., 311 Mo. 77, 277 S. W. 566, 
569. 


—Common thief. One who by practice and 
habit is a thief; or, in some states, one who 
has been convicted of three distinct larcenies 
at the same term of court. World v. State, 
50 Md. 54; Com. v. Hope, 22 Pick. (Mass.) 1; 
Stevens v. Com., 4 Metc. (Mass.) 364. 


—Common use. This phrase, as used in an 
anti-trust law extending to contracts affect- 
ing the prices of articles or commodities in 
“common use,” describes articles used by the 
people in general; such articles or commodi- 
ties aS are in general use or used to a great 
extent in the homes of the people; the articles 
which are produced to be sold to the people, 
to be consumed and used by the people in 
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general, and to be found for sale in all the 
marts of trade. People v. Epstean, 102 Misc. 
476, 170 N. Y. S. 68, 75. It suggests the oppo- 
site of casual use. Geis v. State, 126 Md. 265, 
94 A. 909, 910. 


—Common victualer. The keeper of a restau- 
rant or public eating house, where the food 
sold is eaten on the premises. Commonwealth 
v. Meckel, 221 Mass. 70, 108 N. E. 917. 


—Common weal. The public or common good 
or welfare. 


—Common woman. One who is low, inferior, 
vulgar, or coarse; also, one who is unchaste, 
But the term does not necessarily impute un- 
chastity. Daniel v. Moncure, 58 Mont. 193, 
190 P. 983, 985. 


As to common “Bail,” “Barretor,” “Car- 
rier,” “Chase,” “Condedit,” “Council,” 
“Counts,” “Diligence,” “Day,” “Debtor,” 
“Drunkard,” “Error,” “Fishery,” “Highway,” 
“Informer,” “Inn,” “Intendment,” “Intent,” 


*“Tury,” “Labor,” “Nuisance,” “Occupant,” 
“Property,” “School,” “Scold,” “Stock,” 
“Seal,” “Sergeant,” “Traverse,” Vouchee,” 
“Wall,” see those titles. 


COMMON BAR. In pleading. (Otherwise 
called “blank bar.”) A plea to compel the 
plaintiff to assign the particular place where 
the trespass has been committed. Steph. Pl. 
256. 7 


COMMON BENCH. The ancient name for the 
English court of common pleas. Its original 
title appears to have been simply “The 
Bench,” but it was designated “Common 
Bench” to distinguish it from the “King’s 
Bench,” and because in it were tried and de- 
termined the causes of common. persons, i. €., 
causes between subject and subject, in which 
the crown had no interest. 


COMMON LAW. As distinguished from the 
Roman law, the modern civil law, the canon 
law, and other systems, the common law is 
that body of law and juristic theory which 
was originated, developed, and formulated 
and is administered in England, and has ob- 
tained among most of the states and peoples 
of Anglo-Saxon stock. Lux v. Haggin, 69 
Cal. 255, 10 P. 674. 

As distinguished from law created by the 
enactment of fegislatures, the common law 
comprises the body of those principles and 
rules of action, relating to the government 
and security of persons and property, which 
derive their authority solely from usages and 
customs of immemorial antiquity, or from the 
judgments and decrees of the courts recog- 
nizing, affirming, and enforcing such usages 
‘and customs; and, in this sense, particularly 
the ancient unwritten law of England. 1 
Kent, Comm. 492. Western Union Tel. Co. 
v. Call Pub. Co., 181 U. S. 92, 21 S. Ct. 561, 45 
L. Ed. 765; State v. Buchanan, 5 Har. & J. 
(Md.) 365, 9 Am. Dec. 534; Lux v. Haggin, 69 


368 


Cal. 255, 10 P. 674; Barry v. Port Jervis, 64 
App. Div. 268, 72 N. Y. S. 104; U. S. v. Miller 
(D. C.) 236 F. 798, 800. 

As distinguished from equity law, it is a 
body of rules and principles, written or un- 
written, which are of fixed and immutable 
authority, and which must be applied to con- 
troversies rigorously and in their entirety, 
and cannot be modified to suit the peculiari- 
ties of a specific case, or colored by any judi- 
cial discretion, and which rests confessedly 
upon custom or statute, as distinguished from 
any claim to ethical superiority. Klever v. 
Seawall, 65 F, 395, 12 C. ©. A. 661. 

As distinguished from ecclesiastical law, 
it is the system of jurisprudence adminis- 
tered by the purely secular tribunals, 

As concerns its force and authority in the 
United States, the phrase designates that por- 
tion of the common law of England (including 
such acts of parliament as were applicable) 
which had been adopted and was in force here 
at the time of the Revolution. This, so far, 
as it has not since been expressly abrogated, 
is recognized as an organic part of the juris- 
prudence of most of the United States. 
Browning v. Browning, 3 N. M. 371, 9 P. 677: 
Guardians of Poor v. Greene, 5 Bin. (Pa.) 557; 
U. 8. v. New Bedford Bridge, 27 Fed. Cas. 
107; Hageman v. Vanderdoes, 15 Ariz. 312, 
188 P. 1053, 1056, L. R. A. 1915A, 491, Ann. 
Cas, 1915D, 1197; Industrial Acceptance Cor- 
poration v. Webb (Mo. App.) 287 S. W. 657, 
660. 


The “common law” of England, which is the rule 
of decision in all courts of Montana, in so far as 
it is not repugnant to the Constitution of the Unit- 
ed States or the Constitution or laws of that state, 
means that body of jurisprudence as applied and 
modified by the courts of this country up to the 
time it was adopted in Montana. Herrin v, Suth- 
erland, 74 Mont. 587, 241 P. 328, 330, 42 A. L. R. 937. 
See, also, Norvell-Wilder Hardware Co. v. McCamey 
(Tex, Civ. App.) 290 S. W. 772, 773; Fletcher v. Los 
Angeles Trust & Sayings Bank, 182 Cal. 177, 187 P. 
425, 427. 

The common Jaw of England, adopted by Pol. Code 
Cal. § 4468, does not refer solely to the lex non 
scripta, the common law unmodified by statute, but 
contemplates the whole body of jurisprudence as it 
stood, influenced by statute at the time when the 
Code section was adopted, and also embraces eq- 
uity, Martin v. Superior Court of California in 
and for Alameda County, 176 Cal. 289, 168 P. 135, 
136, L. R. A. 1918B, 313. 


In a wider sense than any of the forego- 
ing, the “common law” may designate all that 
part of the positive law, juristic theory, and 
ancient custom of any state or nation which 
ig of general and universal application, thus 
marking off special er local rules or customs. 

As a compound adjective “common-law”. is 
understood as contrasted with or opposed to 
“statutory,” and sometimes also to ‘‘equita- 
ble” or to “criminal.” See examples below. 


COMMON-LAW ACTION. A civil suit, as dis- 
tinguished from a criminal prosecution or a 
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proceeding to enforce a penalty or a police 
regulation; not necessarily an action which 
would lie at common law. Kirby v. Railroad 
Co. (C. C.) 106 F. 551; U. S. v. Block, 24 Fed. 
Cas. 1,174. 


COMMON-LAW ASSIGNMENTS. Such 
forms of assignments for the benefit of credi- 
tors as were known to the common law, as 
distinguished from such as are of modern in- 
vention or authorized by statute. Ontario 
Bank v. Hurst, 103 F. 231, 43 ©. C. A. 193. 


COMMON-LAW CHEAT. The obtaining of 
money or property by means of a false token, 
symbol, or device; this being the definition of 
a cheat or “cheating” at common law. State 
v. Wilson, 72 Minn. 522, 75 N. W. 715; State 
v. Renick, 38 Or. 584, 56 Pac. 275, 44 L. R. A. 
266, 72 Am. St. Rep. 758. 


COMMON-LAW CONTEMPT. A name some- 
times applied to proceedings for contempt 
which are criminal in their nature, as dis- 
tinguished from those which are intended as 
purely civil remedies ordinarily arising out of 
the alleged violation of some order entered in 
the course of a chancery proceeding. People 
v. Samuel, 199 Ill. App. 294, 297; People vV. 
Buconich, 199 Ill. App. 410, 412. 


COMMON-LAW COURTS. In England, those 
administering the common law. Equitable L. 
Assur. Soc. v. Paterson, 41 Ga. 364, 5 Am. Rep. 
535. 


COMMON-LAW CRIME. One punishable by 
the force of the common law, as distinguished 
from crimes created by statute. In re Greene 
(C. C.) 52 Fed. 104. 


COMMON-LAW JURISDICTION. Jurisdic- 
tion of a court to try and decide such cases 
as were cognizable by the courts of law un- 
der the English common law; the jurisdic- 
tion of those courts which exercise their ju- 
dicial powers according to the course of the 
common law. People v. McGowan, 77 Il. 644, 
20 Am. Rep. 254; In re Conner, 39 Cal. 98, 2 
Am. Rep. 480; U. S5. v. Power, 27 Fed. Cas. 
607. 


COMMON-LAW LIEN. One Enown to or 
granted by the common law, as distinguished 
from statutory, equitable, and maritime liens; 
also one arising by implication of law, as dis- 
tinguished from one created by the agreement. 
of the parties. The Menominie (D. C.) 36 Fed. 
197; Tobacco Warehouse Co. v. Trustee, 117 
Ky. 478, 78 S. W. 418, 64 L. R. A. 219. 


COMMON-LAW MARRIAGE. One not sol- 
emnized in the ordinary way, but created by 
an agreement to marry, followed by cohabita- 
tion; a consummated agreement to marry, be- 
tween a man and a woman, per verba de præ- 
senti, followed by cohabitation. Taylor v. 
Taylor, 10 Colo. App. 303, 50 P. 1049; Cuneo v. 
De Cuneo, 24 Tex. Civ. App. 436, 59 S. W. 
284; Morrill v. Palmer, 68 Vt. 1, 33 A. 829, 33 
Bu.Law Dict, (3p Ep.) —24 


COMMON-LAW WIFE 


L. R. A. 411; In re Medford's Estate, 197 
Iowa, 76, 196 N. W. 728; Griffin v. Griffin, 
225 Mich. 253, 196 N. W. 384, 385; Graham v. 
Graham, 211 App. Div. 580, 207 N. Y. S. 195, 
198; Chaves v. Chaves, 79 Fla. 602, 84 So. 
672, 676; Sims v. Sims, 122 Miss. 745, 85 So. 
73, T4; Powers v. Buckey, 49 N. D. 187, 190 N. 
W. 312, 313; Baker v. Jack, 112 OkL 142, 241 
P. 478, 479; Jackson v. Jackson, 94 N. J. Eq. 
233, 113 A. 495, 496 ; Estes v. Merrill, 121 Ark. 
361, 181 S. W. 136, 138; Johnson v. Wolford, 
117 Ohio App. 136, 157 N. E. 385, 386. There 
must be a public and continued recognition of 
such relation by the parties as distinguished 
from occasional or incidental recognition. 
State v. Burkrey (Mo. Sup.) 183 S. W. 328, 
329; Whitaker v. Shenault (Tex. Civ. App.) 
172 S. W. 202, 203. 


COMMON-LAW MORTGAGE. One posses- 
sing the characteristics or fulfilling the re- 
quirements of a mortgage at common law; 
not known in Louisiana, where the civil law 
prevails; but such a mortgage made in an- 
other state and affecting lands in Louisiana, 
will be given effect there as a “conventional” 
mortgage, affecting third persons after due 
inscription. Gates v. Gaither, 46 La. Ann. 
286, 15 So. 50. 


COMMON-LAW PROCEDURE ACTS. Three 
acts of parliament, passed in the years 1852, 
1854, and 1860, respectively, for the amend- 
ment of the procedure in the common-law 
courts. The common-law procedure act of 
1852 is St. 15 & 16 Vict. c. 76; that of 1854, 
St. 17 & 18 Vict. ¢. 125; and that of 1860, 
St. 23 & 24 Vict. c. 126. Mozley & Whitley. 


COMMON-LAW REMEDY. This phrase, 
within the meaning of Judicial Code U. S. § 
256 (Act March 3, 1911, c. 231, 36 Stat. 1100 
[28 USCA § 871]), is not limited to remedies 
in the common-law courts, but embraces all 
methods of enforcing rights and redressing 
injuries known to the common or statutory 
law. Kennerson v. Thames Towboat Co., 89 
Conn. 367, 94 A. 372, 375, L. R. A. 1916A, 
436. See, also, Northern Pacific S. B. Co. v. 
Industrial Acc. Commission of California, 174 
Cal. 346, 163 P. 199, 202. 


Tho “right of a common-law remedy,” saved to 
suitors in actions maritime in their nature arising 
under charter parties by Judicial Code, § 24, par. 
3 (28 USCA § 41), does not include attempted chang- 
es by the states in the substantive admiralty law, 
but does. include all means, other than proceedings 
in admiralty, which may be employed to enforce 
the right or to redress the injury involved, and in- 
cludes remedies in pais, as well as proceedings in 
court; judicial remedies conferred by statute, as 
well as those existing in the common law: reme- 
dies In equity, as well as those enforceable in a 
court of law. Red Cross Line v. Atlantic Fruit Co., 
44 S. Ct. 274, 277, 264 U. S. 109, 68 L. Ed. 582, 


COMMON-LAW WIFE. A woman who was 
party to a “common-law marriage,” as above 
defined; or one who, having lived with a 
man in a relation of concubinage during his 


COMMON LAWYER 


life, asserts a claim, after his death, to have 
been his wife according to the requirements 
of the common law. In re Brush, 25 App. 
Div. 610, 49 N. Y. S. 803. 


COMMON LAWYER. A lawyer learned in 
the common law. 


Common opinion is good authority in law. Co. 
Litt. 186a; Bank of Utica v. Mersereau, 3 
Barb. Ch. (N. Y.) 528, 577, 49 Am. Dec. 189. 


COMMON PLEAS. The name of a court of 
record having general original jurisdiction in 
civil suits. 


COMMON PLEAS, THE COURT OF. 
Court of Common Pleas. 


See 


COMMON RECOVERY. In conveyancing. 
A species of common assurance, or mode of 
conveying lands by matter of record, former- 
ly in frequent use in England. It was in the 
nature and form of an action at law, carried 
regularly through, and ending in a recovery 
of the lands against the tenant of the free- 
hold; which recovery, being a supposed ad- 
judication of the right, bound all persons, 
and vested a free and absolute fee-simple in 
the recoverer. 2 Bl. Comm. 357. Christy v. 
Burch, 25 Fla. 942, 2 So. 258. Common re- 
coveries were abolished by the statutes 3 & 
4 Wm. IV. c. 74. They were resorted to when 
the object was to create an absolute bar of 
estates tail, and of the remainders and rever- 
sions expectant on the determination of such 
estates. 2 Bla. Comm. 357. Though it has 
been used in some of the states, this form 
of conveyance is practically obsolete, easier 
and less expensive modes of making convey- 
ances having been substituted. Frost v. 
Cloutman, 7 N. H. 9, 26 Am. Dec. 723; Lyle 
v. Richards, 9 Serg. & R. (Pa.) 322; Dow v. 
Warren, 6 Mass, 328. 


COMMONABLE. Entitled to common. Com- 
monable beasts are either beasts of the plow, 
as, horses and oxen, or such as manure the 
land, as kine and sheep. Beasts not common- 
able are swine, goats, and the like. Co. Litt. 
1224; 2 BI. Comm. 33. 


COMMONALTY. The great body of citizens; 
the mass of the people, excluding the nobility. 
The body of people composing a municipal 
corporation, excluding the corporate officers. 
The body of a society or corporation, as 
distinguished from the officers. 1 Perr. & D. 
243. 


Charters of incorporation of the various trades- 
men’s societies, ete, in England are usually grant- 
ed to the master, wardens, and commonalty of such 
corporation. 


COMMONANCE. The commoners, or tenants 
and inhabitants, who have the right of com- 
mon or commoning in open field. Cowell. 


COMMONERS. In English law. Persons 
having. a right of common. So called be- 
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cause they have a right to pasture on the 
waste, in common with the lord. 2 H. BI. 
389. 


COMMONS. The class of subjects in Great 
Britain exclusive of the royal family and the 
nobility. They are represented in parliament 
by the house of commons. 

Part of the demesne land of a manor, (or 
land the property of which was in the lord,) 
which, being uncultivated, was termed the 
“lord’s waste,” and served for public roads 
and for common of pasture to the lord and 
his tenants. 2 Bl. Comm. 90. 

Squares; pleasure grounds and spaces or 
open places for public use or public recreation 
owned by towns;—in modern usage usually 
called “parks.” Woodward v. City of Des 
Moines, 182 Iowa, 1102, 165 N., W. 313, 314; 
Jones v. City of Jackson, 104 Miss. 449, 61 
So. 456, 457. : 


COMMONS, HOUSE OF. See House of Com- 
mons. 


COMMONTY. In Scotch law. Land pos- 
sessed in common by different proprietors, or 
by those having acquired rights of servitude. 
Bell. 


COMMONWEALTH. The public or common 
weal or welfare. This cannot'be regarded as 
a technical term of public law, though often 
used in political science. It generally desig- 
nates, when so employed, a republican frame 
of government,—one in which the welfare 
and rights of the entire mass of people are 
the main consideration, rather than the priv- 
ileges of a class or the will of a monarch; 
or it may designate the body of citizens liv- 
ing under such a government. Sometimes it 
may denote the corporate entity, or the gov- 
ernment, of a jural society (or state) pos- 
sessing powers of self-government in respect © 
of its immediate concerns, but forming an 
integral part of a larger government, (or na- 
tion.) In this latter sense, it is the official 
title of several of the United States (as Penn- 
sylvania, Massachusetts, Virginia, and Ken- 
tucky), and would be appropriate to them 
all, In the former sense, the word was used 
to designate the English government during 
the protectorate of Cromwell. See Govern- 
ment; Nation; State. (State v. Lambert, 
44 W, Va. 308, 28 S. E. 930.) 


COMMORANCY. The dwelling in any place 
as an inhabitant; which consists in usually 
lying there, 4 Bl. Comm. 273. In American 
law it is used to denote a mere temporary 
residence. Ames v. Winsor, 19 Pick. (Mass.) 
248; Pullen v. Monk, 82 Me. 412, 19 A. 909; 
Gilman v. Inman, 85 Me. 105, 26 A. 1049. 


COMMORANT. Staying or abiding; dwell- 
ing temporarily in a place. One residing in 
a particular town, city, or district. Barnes, 
162. f 
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COMMORIENTES. Several persons who 
perish at the same time in consequence of the 
same calamity. 


COMMORTH, or COMORTH. A contribution 
which was gathered at marriages, and when 
young priests said or sung the first masses, 
Prohibited by 26 Hen. VIII. ¢. 6. Cowell. 


COMMOTE. Half a cantred or hundred in 
Wales, containing fifty villages. Also a great 
seignory or lordship, and may include one 
or divers manors, Co. Litt. 5. 


COMMOTION. A “civil commotion” is an 
insurrection of the people for general pur- 
poses, though it may not amount to rebellion 
where there is a usurped power. 2 Marsh. 
Ins. 793; Boon v. Insurance -Co., 40 Conn. 
584; Grame v. Assur. Soc., 112 U. S. 273, 5 
S. Ct. 150, 28 L. Ed. 716; Spruill v. Insur- 
ance Co., 46 N. C. 127. : 

A civil commotion is an uprising among 
a mass of people which occasions a serious 
and prolonged disturbance and infraction of 
civil order not attaining the status of war or 
an armed insurrection; it is a wild and ir- 
regular action of many persons assembled to- 
gether. Hartford Fire Ins, Co., Hartford, 
Conn. v. War Eagle Coal Co. (C. C. A.) 295 
F. 663, 665. The term refers to political dis- 
orders, not to an economie disturbance. 
Poznan (D. C.) 276 F. 418, 427, 


COMMUNE, n. A self-governing town or 
village. The name given to the committee of 
the people in the French revolution of 1793; 
and again, in the revolutionary uprising of 
1871, it signified the attempt to establish ab- 
solute self-government in Paris, or the mass 
of those concerned in the attempt. In old 
French law, it signified any municipal cor- 
poration. And in old English law, the com- 
monalty or common people. 2 Co. Inst. 540. 


COMMUNE, adj. Lat. Common. 


COMMUNE CONCILIUM. 
cil. See Privy Council. 


The King’s Coun- 


COMMUNE CONCILIUM REGNI. The com- 
mon council of the realm. One of the names 
of the English parliament. See Communitas 
Regni Angliz. 


COMMUNE FORUM. The common place of 
justice. The seat of the principal courts, es- 
pecially those that are fixed. 


COMMUNE PLACITUM. In old English law. 
A common plea or civil action, such as an 
action of. debt. 


COMMUNE VINCULUM. A common or mu- 
tual bond. . Applied to the common stock of 
consanguinity, and to the feodal bond of 
fealty, as the common bond of union between 
lord and tenant. 2 Bl Comm. 250; 3 BI. 
Comm. 230. _. 


The 


COMMUNICATION 


COMMUNI CUSTODIA. In English law. 
An obsolete writ which anciently lay for the 
lord, whose tenant, holding by knight’s serv- 
ice, died, and left his eldest son under age, 
against a stranger that entered the land, and 
obtained the ward of the body. Reg. Orig. 
161. 


COMMUNI DIVIDUNDO. In the civil law. 
An action which lies for those who have 
property in common, to procure a division. 
It lies where parties hold land in common 
but not in partnership. Calvin. 


‘COMMUNIA. In old English law. Common 


things, res communes. 
water, the air, the sea, 
Bract. fol. 7b. 


Such as running 
and sea shores, 


COMMUNIA PLACITA. In old English law. 
Common pleas or actions; those hetween one 
subject and another, as distinguished from 
pleas of the crown. 


COMMUNIA PLACITA NON TENENDA IN 
SCACCARIO. An ancient writ directed to 
the treasurer and barons of the exchequer, 
forbidding them to hold pleas between com- 
mon persons (i. e., not debtors to the king, 
who alone originally sued and were sued 
there) in that court, where neither of the 
parties belonged to the same, Reg. Orig. 187. 


COMMUNI-Z-. In feudal law on the con- 
tinent of Europe, this name was given to 
towns enfranchised by the crown, about the 
twelfth century, and formed into free corpo- 
rations by grants called “charters of com- 
munity.” 


COMMUNIBUS ANNIS. In ordinary years; 
on the annual average. 


COMMUNICATE. To bestow, convey, make 
known, recount, impart. Whitford v. North 
State Life Ins. Co., 163 N. C. 223, 79 S. E. 
501, 502, Ann. Cas. 1915B, 270. 


COMMUNICATION. Information given, 
the sharing of knowledge by one with anoth. 
er; conference; consultation or bargaining 
preparatory to making a contract. Inter- 
course; connection. Also, the Masonic equiv- 
alent for the word “meeting.” State v. 
Goodwyn, 83 W. Va. 255, 98 S. E. 577. 

Something said by one person to another; 
—so used in a statute providing that neither 
a party nor his or her spouse shall be ex- 
amined as a witness as to personal trans- 
actions or communications between witness 
and persons since deceased. Secor v. Siver, 
188 Iowa, 1126, 161 N. W. 769, 772, 176 N. 
W. 981. f 


“Transactions and communications,” within stat- 
ute declaring inadmissible testimony of interested 
witness concerning transactions and communica- 
tions between himself and deceased person, embrace 
every variety of affairs which conform to the sub- 
ject of negotiation, interviews, or actions between 
two persons, and include every method by which 


COMMUNICATION 


one person can derive impressions or Information 
from the conduct, condition or language of another, 
Bright v. Virginia & Gold Hill Water Co. (C. C. A.) 
270 F. 410, 413. 


The act of communicating;—so used in a 
statute declaring that no husband or wife 
shall be compelled to disclose any confidential 
communication made by one to the other dur- 
ing marriage. Whitford v, North State Life 
Ins. Co., 163 N. C. 223, 79 S. E. 501, 502, 
Ann. Cas. 1915B, 270. In a broader sense, 
the word embraces all knowledge upon the 
part of either obtained by reason of the mar- 
riage relations, and which but for the con- 
fidence growing out of such relation would 
not have been known. Allcock v. Allcock, 
174 Ky. 655, 192 S. W. 853, 854. 


As used in a statute providing that an attorney 
cannot, without the consent of his client, be ex- 
amined as to any communication made by the cli- 
ent, “communication” is not restricted to mere 
words but includes acts as well, Ex parte MeDon- 
ough, 170 Cal. 230, 149 P. 556, 567, L. R. A, 1916C, 593, 
Ann. Cas, 1916E, 327, 


In French Law 


The production of a merchant’s books, by 
delivering them either to a person designated 
by the court, or to his adversary, to be exam- 
ined in all their parts, and as shall he deemed 
necessary to the suit. Arg. Fr. Mere. Law, 
552. 

In General 


—Confidential communications. These are cer- 
tain classes of communications, passing be- 
tween persons who stand in a confidential or 
fiduciary relation to each other, (or who, on 
account of their relative situation, are under 
a special duty of secrecy and fidelity,) which 
the law will not permit to be divulged, or al- 
low them to be inquired into in a court of 
justice, for the sake of public policy and the 
good order of society. Examples of such 
privileged relations are those of husband and 
wife and attorney and client. Hatton v. Rob- 
inson, 14 Pick. (Mass.) 416, 25 Am, Dec. 415; 
Parker v. Carter, 4 Munf. (Va.) 287, 6 Am. 
Dec. 513; Chirac v. Reinicker, 11 Wheat. 
280, 6 L. Ed. 474; Parkhurst v. Berdell, 110 
N. Y. 386, 18 N. D. 123, 6 Am, St. Rep. 384. 


—Privileged communication. In the law of 
evidence. A communication made to a coun- 
sel, solicitor, or attorney, in professional con- 
fidence, and which he is not permitted to 
divulge; otherwise called a “confidential 
communication.” 1 Starkie, Ev. 185. In the 
law of libel and slander. A defamatory state- 
ment made to another in pursuance of a duty, 
political, judicial, social, or personal, so that 
an action for libel or slander will not lie, 
though the statement be false, unless in the 
last two cases actual malice be proved in ad- 
dition. Bacon v. Railroad Co., 66 Mich. 166, 
33 N. W. 181; 5 E. & B. 347, When a com- 
munication is fairly made by one in the dis- 
charge. of a public or private. duty, legal, 


872 


moral, or social, of perfect or imperfect ob- 
ligation, or in the conduct of his own affairs, 
to one who has a corresponding interest to 
receive such communication, it is “privi- 
leged,” International & G. N. Ry. Co. v. Ed- 
mundson (Tex. Com. App.) 222 S. W. 181, 
183, if made in good faith and without actual 
malice, Baker v. Clark, 186 Ky. 816, 218 S. W. 
280, 285. A “privileged communication” is 
one made in good faith, upon any subject- 
matter in which the party communicating has 
an interest, or in reference to which he has, 
or honestly believes he has, a duty, and which 
contains matter which, without the occasion 
upon which it is made, would be defamatory 
and actionable. Bland v. Lawyer-Cuff Co., 
72 Okl. 128, 178 P. 885, 887; Garcia v. Socie- 
dad de Obreros (Tex. Civ. App.) 263 S. W. 
948, 944. See, also, Zanley v. Hyde, 208 
Mich, 96, 175 N. W. 261, 253; Friedell v. 
Blakely Printing Co., 163 Minn. 226, 203 N. 
W. 974, 975; Alexander v. Vann, 180 N. ©. 
187, 104 8. Ð. 360, 361; Putnal v. Inman, 
76 Fla. 553, 80 So. 316, 318, 3 A. L. R. 1580; 
Massee v. Williams (C. C. A.) 207 F. 222, 
230; Peak v. Taubman, 251 Mo. 390, 158 S. 
w. 656, 663. In a “privileged communica- 
tion” the words used, if defamatory and 
libelous, are excused, while in “fair com- 
ment” the words are not a defamation of 
plaintiff and not libelous. Van Lonkhuyzen 
v. Daily News Co., 203 Mich. 570, 170 N. W. 
93, 99. 

Privileged communications are either (1) 
absolutely privileged, or (2) conditionally or 
qualifiedly privileged. Grantham v. Wilkes, 
135 Miss. 777, 100 So. 673. An “absolutely 
privileged communication” is one made in 
the interest of the public service or the due 
administration of justice, and is practically 
limited to legislative and judicial proceedings 
and other actions of state. Grantham v. 
Wilkes, 185 Miss. 777, 100 So. 673. By an 
“absolutely privileged” publication is not to 
be understood a publication for which the 
publisher is in no wise responsible, but it 
means a publication in respect of which, by 
reason of the occasion upon which it is made, 
no remedy can be had in a civil action for 
slander or libel, Peterson v. Cleaver, 105 
Neb. 438, 181 N. W. 187, 189, 15 A. L. R. 447, 
even though the words are published ma- 
liciously and with knowledge of their falsity, 
Spencer v. Looney, 116 Va. 767, 82 S. E. 745, 
747. A “qualifiedly privileged communica- 
tion” is a slanderous statement uttered in 
good faith upon a proper occasion and from 
a proper motive based upon an honest belief 
that it is true, but, unlike communications 
wholly privileged, the defendant has the bur- 
den of proving want of malice or ill will. 
Peak v. Taubman, 251 Mo. 390, 158 S. W. 656, 
665. A communication “qualifiedly privi- 
leged” is one which is prima facie privileged 
only, and in which the privilege may be lost 
by proof: of malice in the publication. Spen- 
cer v. Looney, 116 Va. 767, 82 S. E. 745, 747. 
A communication made in good faith upon 
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any subject-matter in which the party com- 
municating has an interest or in reference to 
which he has a duty, either legal, moral, or 
social, if made to a person having a cor- 
responding interest or duty, is “qualifiedly 
privileged.” Peterson v. Cleaver, 105 Neb. 
438, 181 N. W. 187, 189, 15 A. L. R. 447; 
Grantham v. Wilkes, 185 Miss. 777, 100 So. 
673; Bland v. Lawyer-Cuff Co., 72 Oki. 128, 
178 P. 885, 887. See, also, Finkelstein v. 
Geismar, 91 N. J. Law, 46, 106 A. 209; Stan- 
ley v. Prince, 118 Me. 360, 108 A. 328, 330; 
Kenney v. Gurley, 208 Ala. 623, 95 So. 34, 37, 
26 A. L. R. 818; Massee v. Williams (C. 0. 
A.) 207 F. 222, 230; German-American Ins. 
Co. v. Huntley, 62 Okl. 39, 161 P. 815, 818; 
Privilege. 


COMMUNINGS. In Scotch law. The negoti- 
ations preliminary to entering into a contract. 


COMMUNIO BONORUM. 
A community of goods. 


COMMUNION OF GOODS. In Scotch law. 
The right enjoyed by married persons in 
the movable goods belonging to them. Bell. 


In the civil law. 


Communis error facit jus. Common error 
makes law. 4 Inst. 240; Noy, Max. p. 87, 
max. 27. Common error goeth for a law. 
Finch, Law, b. 1, e 3, no. 54. Common er- 
ror sometimes passes current as law. Broom, 
Max. 139, 140. (What was at first illegal is 
presumed, when repeated many times, to have 
acquired the force of usage; and then it 
would be wrong to depart from it.) 1 Ld. 
Raym. 42; 6 Cl. & F. 172; 3 M. & 8. 396; 
Goodman v. Eastman, 4 N. H. 458; Kent v. 
Kent, 2 Mass. 357; Davey v. Turner, 1 Dall. 
13, 1 L. Ed. 15. The converse of this maxim 
is communis error non facit jus. A common 
error does not make law. 4 Inst. 242; 3 
Term 725; 6 Term 564. 


COMMUNIS OPINIO. Common opinion; 
general professional opinion. According to 
Lord Coke (who places it on the footing of ob- 
gervance or usage), common opinion is good 
authority in law. Co. Litt. 186a. 


COMMUNIS PARIES. 
common or party wall. 


In the civil law. A 
Dig. 8, 2, 8, 13. 


COMMUNIS RIXATRIX. In old English 
law. A common scold, (g. v.) 4 Bl. Comm. 
168. f 


COMMUNIS SCRIPTURA. In old English 
law. A common writing; a writing common 
to both parties; a chirograph. Glan. lib. 8, 


c. 1. 
COMMUNIS STIPES. A common stock of 
descent; a common ancestor. 


COMMUNISM. A name given to proposed 
systems of life or social organization based 
upon the fundamental principle of the non- 
existence of private property and of a com- 
munity of goods in a society. 


COMMUNITY 


Any theory or system of social organization 
involving common ownership of the agents of 
prođuction, and some approach to equality in 
the distribution of the products of industry. 
Webster, Dict. A-system by which the state 
controls the means of production and the dis- 
tribution and consumption of industrial prod- 
ucts. Cent. Dict. 


An equality of distribution of the physical means 
of life and enjoyment as a transition to a still high- 
er standard of justice that all should work accord- 
ing to their capacity and receive according to their 
wants. 1 Mili, Pol. Ec. 248. 


COMMUNITAS REGNI ANGLIAE. The gen. 
eral assembly of the kingdom of England. 
One of the ancient names of the English par- 
liament. 1 Pl. Comm. 148 See, also, Com- 
mune Concilium Regni. 


COMMUNITY. Neighborhood ; vicinity. 
State ex inf. Carnahan ex rel. Webb v. 
Jones, 266 Mo. 191, 181 S. W. 50, 51. ‘People 
who reside in a locality in more or less prox- 
imity. State ex inf. Thompson ex rel, Ken- 
neppe v. Scott, 304 Mo. 664, 264 S. W. 369, 
370. A society or body of people living in 
the same place, under the same laws and reg- 
ulations, who have common rights, privileges, 
or interests. In re Huss, 126 N. Y. 587, 27 N. 
E. 784, 12 L. R. A. 620; Gilman v. Dwight, 
18 Gray (Mass.) 356, 74 Am, Dee. 634; Cun- - 
ningham v. Underwood, 116 F. 808, 53 C. C. 
A. 99; Berkson v. Railway Co., 144 Mo, 211, 
45 S. W. 1119; People v. Drennan, 307 IN. 
482, 189 N. E. 128, 131. 


The term “community,” as used in a statute pro- 
viding that communities may be incorperated for 
the purpose ef supplying inhabitants with water, 
should be construed to include all the inhabitants 
of a district having a community ef interest in ob- 
taining for themselves in common a water supply 
for domestic use. Hamilton v. Rudeen, 112 Or, 268, 
224 P. 92, 93. 

In connection with the rule requiring, for purpos- 
es of impeachment, a knowledge of the character 
of the witness in the community or neighborhood in 
which he resides, the term “community” means, 
generally, where the person is well known and has 
established a reputation, Craven v. State, 22 Ala. 
App. 39, 111 So. 767, 769. 


In the Civil Law 
A corporation or body politic. Dig. 3, 4. 


‘In French Law 


A species of partnership which a man and 
a woman contract when they are lawfully 
married to each other. See, also, Community 
Property, infra. 

Conventional community is that which is 
formed by express agreement in the contract 
of marriage. 


By this contract the legal community which would 
otherwise subsist may be modified as to the propor- 
tions which each shall take, and as to the things 
which shall compose it, 


COMMUNITY 


Legal community ts that which takes place 
by virtue of the contract of marriage itself. 


The French system of community property was 
known as the dotal system, and the Spanish as the 
ganancial system. The conquest of Mexico by the 
Spaniards and their acquisition of the Florida ter- 
titery resulted in the introduction on American soil 
cf the Spanish system, which now prevails, usually 
in a somewhat modified form, in Texas, California, 
Nevada, Arizona, Washington, Idaho, New Mexico, 
Porto Rico, and the Philippines. See Ballinger, Com, 
Property, $ 6; Chavez v. McKnight, 1 N. M. 147. 
The Louisiana Code has, with slight modifications, 
adopted the dotal system of the Code Napoléon as 
regards the separate rights of husband and wife, 
but as to their common property, it retained the 
essential features of the Spanish ganancial system. 
See Civ. Code Cal. § 162 et seq.; Civ. Code Ariz, 
(913, pars. 3848, 3850 (Rev. Code 1928, §§ 2172, 2178); 
Rev, Laws Nev. §§ 2155, 2160 (Comp. Laws 1929, §§ 
3355, 3360); Code N. M. 1915, §§ 2757, 2758, 2766, 1840, 
1841 (Comp. St. 1929, $$ 68—302, 68—303, 68—403, 38— 
104, 38—105); Vernon’s Ann. Civ. St., art. 4619 et 
seq.; Rev. Codes Idaho, § 2674 et seq. (Code 1932, $ 
31-901 et seq.); Rem. & Bal. Code (Wash.) §§ 5915- 
5917 (Rem. Comp, Stat, §§ 6890-6892). 


COMMUNITY DEBT. One chargeable to the 
community (of husband and wife) rather than 
to either of the parties individually. Calhoun 
v. Leary, 6 Wash. 17, 32 P. 1070. 


COMMUNITY OF PROFITS. This term, as 
used in the definition of a partnership, (to 
which a community of profits is essential,) 
means a proprietorship in them as distin- 
guished from a personal claim upon the other 
associate, a property right in them from the 
start in one associate as much as in the oth- 
er. Bradley v. Ely, 24 Ind. App. 2, 56 N. E. 
44, 79 Am. St. Rep. 251; Moore v. Williams, 
26 Tex. Civ. App. 142, 62 S. W. 977. 


COMMUNITY PROPERTY. Property owned 
in common by a husband and wife as a kind 
cf marital partnership, Coleman v. Coleman 
(Tex. Civ. App.) 293 S. W. 695, 699. Property 
acquired by husband and wife, or either, dur- 
ing marriage, when not acquired as the sep- 
arate property of either. In re Lux’s Estate, 
114 Cal. 73, 45 P. 1023; Mitchell v. Mitchell, 
80 Tex. 101, 15 S. W. 705; Ames v. Hubby, 
49 Tex. 705; Holyoke v. Jackson, 3 Wash. T. 
235, 3 P. 841; Civ. Code Cal. § 687. This 
partnership or community consists of the 
profits of all the effects of which the hus- 
band has the administration and enjoyment, 
either of right or in fact, of the produce of 
the reciprocal industry and labor of both hus- 
band and wife, and of the estates which they 
may acquire during the marriage, either by 


donations made jointly to them both, or by- 


‘purchase, or in any other similar way, even 
although the purchase be only in the name 
of one of the two, and not of both, because in 
that case the period of time when the pur- 
chase is made is alone attended to, and not 
the person who made the purchase. Rev. Civ. 
Code La. arts, 2402, 2404; Davidson v. Stuart, 
10 La. 146; Brown v. Cobb, .10 La. 172; 
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Clark v. Norwood, 12 La. Ann. 598; Barnes 
v. Thompson, 154 La. 1086, 98 So. 657, 658. 


COMMUTATION. Change; substitution. 


In Criminal Law 


The substitution of one punishment for an- 
other, after conviction of the party subject 
to it. 

The change of a punishment from a greater 
to a less; as from hanging to imprisonment. 
People v. Jenkins, 325 Ill. 372, 126 N. E. 290, 
292; Commonwealth v. Minor, 195 Ky. 103, 
241 S. W. 856, 859; Williams v. Brents, 171 
Ark. 367, 284 S. W. 56, 58; State v. Wolfer, 
127 Minn. 102, 148 N. W. 896, 897, L. R. A. 
1915B, 95; Ex parte Perovich (D. C.) 9 F.@a) 
124, 125; Duchay v. Thompson (C. C. A.) 223 
F. 305, 306: Rich v. Chamberlain, 107 Mich. 
381. 65 N. W. 235. 


Although both a pardon and a commutation are 
granted by the sovereign power; Goben v. State, 32 
Okl. Cr. 237, 240 P. 1085, 1087; Ex parte Janes, 1 Nev. 
321: In re Victor, 31 Ohio St. 206; Lee v, Murphy, 
22 Grat. (Va.) 789, 12 Am. Rep. 563; a “commutation” 
means merely a change of punishment, while a “par- 
don” avoids or terminates punishment for crime; 
U. S. v. Commissioner of Immigration at Port of 
New York (C. C. A.) 5 F.(2d) 162, 165. A pardon 
bears no relation to the term of punishment, and 
must be accepted or it is nugatory; commutation 
removes no stain, restores no civil privilege, and 
may be effected without the consent and against the 
will of the prisoner. In re Charles, 115 Kan. 323, 
222 P. 606, 608; Chapman v. Scott (D. C.} 10 F.(2d) 
156, 159. 

“Commutation” is also distinguishable from a 
“reprieve” or “respite,” meaning simply the with- 
holding of a sentence for an interval of time, a 
postponement of execution, or a temporary suspen- 
sion of execution. State v, District Court of Eight- 
eenth Judicial Dist. in and for Blaine County, 73 
Mont. 541, 237 P. 625, 627, 


In Civil Matters 


The conversion of the right to receive a 
variable or periodical payment into the right 
to receive a fixed or gross payment. Com- 
mutation may be effected by private agree- 
ment, but it is usually done under a statute. 


COMMUTATION OF TAXES. Payment of a 
designated lump sum (permanent or annual) 
for the privilege of exemption from taxes, or 
the settlement in advance of a specific sum in 
lieu of an ad valorem tax. Cotton Mfg. Co. v. 
New Orleans, 31 La, Ann. 440. 


COMMUTATION OF TITHES. Signifies the 
conversion of tithes into a fixed payment in 
money. 


COMMUTATION TICKET. A railroad ticket 
giving the holder the right to travel at a cer- 
tain rate for a limited number of trips (or 
for an unlimited number within a certain 
period of time) for a less amount than would 
be paid in the aggregate for so many sepa- 
rate. trips.. Interstate Commerce Com’n F, 
Baltimore & O. R. Co, (C. O.) 43 F. 56, . 
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COMMUTATIVE CONTRACT. In civil law. 
One in which each of the contracting parties 
gives and receives an equivalent; €e. g., the 


contract of sale, Pothier, Obl. n. 13. See 
Contract, 


COMMUTATIVE JUSTICE. See Justice. 


COMPACT, uw. An agreement; a contract. 
Green v. Biddle, 8 Wheat. 1, 92, 5 L. Ed. 547. 
Usually applied to conventions between na- 
tions or sovereign states. 


A contract between parties, which creates obliga- 
tions and rights capable of being enforced, and con- 
templated as such between the parties, in tbeir dis- 
tinct and independent characters. Story, Const. b. 
3, ¢& 3; Rutherf. Inst. b. 2, c. 6, § 1. 

A mutual consent of parties concerned respecting 
some property or right that is the object of the 
stipulation, or something that is to be done or for- 
borne, Chesapeake & O. Canal Co. v, Baltimore & 
0. R. Co, 4 Gill & J. (Md.) L 


COMPACT, ađj. Concentrated, close, or near 
to. Webster v. Toulon Tp. High School Dist. 
No. 4, 313 Ill. 541, 145 N. B. 118, 121; People 
v. Emmerson, 313 Ill. 209, 145 N. E. 106, 108. 
Closely and firmly united. People v. Cross- 
ley, 261 Ill. 78, 108 N. E. 587, 545; State v. 
Jones, 114 Kan. 726, 220 P. 275, 278; State 
v. Tindell, 112 Kan. 256, 210 P. 619, 621. 
Firm; solid; dense. People v. Swift, 270 Ill 
532, 110 N. E. 904, 905. 


COMPANAGE. All kinds of food, except 
bread and drink. Spelman. 


COMPANIES CLAUSES CONSOLIDATION 
ACT. An English statute, (8 Vict. c. 16,) pass- 
ed in 1845, which consolidated the clauses 
of previous laws still remaining in force on 
the subject of public companies. It is con- 
sidered as incorporated into all subsequent 
acts authorizing the execution of undertak- 
ings of a public nature by companies, unless 
expressly excepted by such later acts. Its 
purpose is declared by the preamble to be to 
avoid repeating provisions as to the constitu- 
tion and management of the companies, and 
to secure greater uniformity in such provi- 
sions. Wharton. 


COMPANION OF THE GARTER. One of the 
knights of the Order of the Garter. 


COMPANIONS. In French law. A general 
term, comprehending all persons who compose 
the crew of a ship or vessel.. Poth. Mar. Cont. 
no. 163, 


COMPANULATE. This term, used to de- 
scribe the shape of the cover of a lunch-box 
containing a thermos bottle, means bell- 
shaped. American Can Co. v. Goldee Mfg. 
Co. (D. 0.) 290 F. 523, 527. 


‘ 


COMPANY. A society or association of per- 
sons, in considerable number, interested in a 
common object, and uniting themselves for the 
prosecution usually of some commercial or 
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industrial undertaking, or other legitimate 
business. Mills v. State, 23 Tex. 308; Smith 
v. Janesville, 52 Wis. 680, 9 N. W. 789. 


The proper signification of the word “company,” 
when applied to persona engaged in trade, denotes 
those united for the same purpose or in a joint con- 
eern. It is 80 commonly used in this sense, or as 
indicating a partnership, that few persons accus- 
toméd to purchase goods at shops, where they are 
sold by retail, would misapprehend that such was 
its meaning. Palmer v. Pinkham, 38 Me. 82. i 

The term is not identical with. “partnership,” al- 
though every unincorporated society is, in its legal 
relations, a partnership, In common use a distinc- 
tion is made, the name “partnership” being re- 
served for business associations of a limited num- 
ber of persons (usually not more than four or five) 
trading under a name composed of their individual 
names set out in succession; while “company” is 
appropriated as the designation of a society com- 
prising a larger number of persons, with greater 
capital, and engaged in more extensive enterprises, 
and trading under a title not disclosing the names 
of the individuals. See Allen v. Long, 80 Tex. 261, 
16 5. W. 43, 26 Am. St. Rep. 735; Adams Exp, Co. 
v. Schofield, 111 Ky. 832, 64 S. W. 903; Kossakow- 
ski v. People, 177 Ill. 568, 53 N. E. 115; In re Jones, 
28 Misc, Rep. 356, 59 N. Y. Supp. 983; Attorney Gen- 
eral v. Mercantile Marine Ins. Co., 121 Mass. 525. 

Sometimes the word is used to represent those 
members of a partnership whose names do not ap- 
pear in the name of the firm. See 12 Toullier, 97, 


A number of persons united for performing 
or carrying on anything jointly. In re Tide 
water Coal Exchange (C. C. A.) 280 F. 638, 
648. 


Thus, the term is not necessarily limited to a trad- 
ing or commercial body, but may include an un- 
incorporated organization to promote fraternity 
among its members and provide mutual aid and 
protection through the payment of death benefits. 
In re Order of Sparta (D. C.) 238 F. 487. 

“Company” ig a generic and comprehensive word, 
which may include individuals, partnerships,. and 
corporations. Asbury v. Town of Albemarle, 162 
N. C. 247, 78 S. E. 146, 148, 44 L. R. A. (N. S.) 1189; 
J. P. Duffy Co. v. Todebush (Sup.) 139 N. Y. S. 112, 
113. 

The word is sometimes applicable to a single in- 
dividual. Harger v. Harger, 144 Ark, 375, 222 S., W. 
736, 739. But compare Wood v. Wood, 78 Or. 181, 151 
P. 969, 970, L. R. A. 1916C, 251, Ann. Cas. 1918A, 226. 


Joint Stock Company 


An association of individuals for. purposes 
of profit, possessing a common e¢apital con- 
tributed by the members composing it, such 
capital being commonly divided into shares of 
which each member possesses one or more, 
and which are transferable by the owner. 
Shelf. Jt. St. Co. 1. One having a joint stock 
or capital, which is divided into numerous 
transferable shares, or consists of transfer- 
able stock. Lindl. Partn, 6. A partnership 
whereof the capital is divided, or agreed to be 
divided, into shares so as to be transferable 
without the express consent of the ¢o-part- 
ners. Pars. Part. § 435. A quasi partnership, 
invested by statutes in England and many of 
the states with some of the privileges of a 


COMPANY 


corporation. See Pennsylvania v. Mining Co., 
10 Wall. 556, 19 L. Ed. 998; L. R. 4 Eq. 695. 
It lies midway between a corporation and a 
copartnership. Rocky Mountain Stud Farm 
Co. v. Lunt, 46 Utah, 209, 151 P. 521, 527; 
1 Lindl. Partn., 1st Ed. 6. 


A “joint-stock company” is an entirely different 
organization from a “corporation,” although it -has 
many of the same characteristics and is often not 
improperly called a quasi corporation, especially 
under particular statutes, but in Kentucky it is still 
what it was at common law, namely, a hybrid mid- 
way between a corporation and a partnership, that 
is, it had directors and officers, articles of asso- 
ciation, a common capita) divided into shares which 
represented the interests of the members and are 
transferable without the consent of the other mem- 
bers so that the death of a member does not dis- 
solve the cempany—but, on the other hand, each 
member was liable for the debts of the concern, 
so that such company had characteristics of both a 
corporation and a partnership, Roller v. Madison, 
172 Ky. 693, 189 S. W. 914, 915. 


Limited Company 


A company in which the liability of each 
shareholder is limited by the number of 
shares he has taken, so that he cannot be 
called on to contribute beyond the amount of 
his shares. In England, the memoraudum of 
association of such company may provide that 
the liability of the directors, manager, or man- 
aging director thereof shall be unlimited. 30 
& 31 Vict. e. 181; 1 Lindl. Partn, 383; Mozley 
& Whitley. 

Public Company 


In English law. A business corporation; 
a society of persons joined together for carry- 
ing on some commercial or industrial under- 
taking. 

. Unincorporated Company 


If a number of persons are united for car- 
rying on any kind of business enterprise 
jointly, and are not incorporated, and do not 
constitute a partnership, they are an unin- 
corporated “company” within the meaning of 
the Bankruptcy Act of July 1, 1898, e. 541, § 
4b, 30 Stat. 547 (11 USCA § 22(b). In re Tide- 
water Coal Exchange (C. ©. A.) 280 F. 638, 
640. 


COMPARATIO LITERARUM. In the clvil 


law. Comparison of writings, or handwrit- 
ings. A mode of proof allowed in certain 
cases. 


COMPARATIVE. Proceeding by the method 
of comparison; founded on comparison; es- 
timated by comparison. 


COMPARATIVE INTERPRETATION. That 
method of interpretation which seeks to ar- 
rive at the meaning of a statute or other 
writing by comparing its several parts and 
also by comparing it as a whole with other 
like documents proceeding from. the Same 
source and referring to the same general sub- 
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Ject. 
412, 


Glenn v. York County, 6 Rich. (8. C.) 


COMPARATIVE JURISPRUDENCE. The 
study of the principles of legal science by 
the comparison of various systems of law. 


COMPARATIVE NEGLIGENCE. That doc- 
trine in the law of negligence by which the 
negligence of the parties is compared, in the 
degrees of “slight,” “ordinary,” and “gross” 
negligence, and a recovery permitted, notwith- 
standing the contributory negligence of the 
plaintiff, when the negligence of the plaintiff 
is slight and the negligence of the defendant 
gross, but refused when the plaintiff has been 
guilty of a want of ordinary care, thereby con- 
tributing to his injury, or when the negligence 
of the defendant is not gross, but only ordi- 
nary or slight, when compared, under the cir- 
cumstances of the case, with the contributory 
negligence of the plaintiff. 3 Amer. & Eng. 
Enc. Law, 367. See Steel Co. v. Martin, 115 
Ill. 358, 3 N. E. 456; Imes v. R. Co., 105 IIL 
App. 37; Railroad Co. v. Ferguson, 113 Ga. 
708, 39 S. E. 306, 54 L. R. A. 802; Sluder v. 
Transit Co., 189 Mo. 107, 88 S. W. 648, 5 L. 
R. A. (N. S.) 239; Hailey-Ola Coal Co. v. Mor- 
gan, 39 Okl. 71, 134 P. 29, 81; St. Louis & 
S. F. R. Co. v. Elsing, 37 Okl, 333, 132 P. 483, 
486. 


COMPARISON OF HANDWRITING. A com- 
parison by the juxtaposition of two writings, 
in order, by such comparison, to ascertain 
whether both were written by the same per- 
son. . 

A method of proof resorted to where the 
genuineness of a written document is dis- 
puted; it consists in comparing the hand- 
writing of the disputed paper with that of 
another instrument which is proved or ad- 
mitted to be in the writing of the party 
sought to be charged, in order to infer, from 
their identity or similarity in this respect, 
that they are the work of the same hand. 
Johnson v. Insurance Co., 105 Iowa, 273, 75 
N. W. 101; Rowt v. Kile, 1 Leigh (Va.) 216; 
Travis v. Brown, 48 Pa. 9, 82 Am. Dec. 549. 


COMPASCUUM. Belonging to commonage. 
Jus compascuum, the right of common of pas- 
ture. 


COMPASS, THE MARINER’S. An instru- 
ment used by mariners to point out the course 
of a ship at sea. It consists of a magnetized 
steel bar called the “needle,” attached to the 
under side of a card, upon which are drawn 
the points of the compass, and supported by 
a fine pin, upon which it turns freely in a 
horizontal plane, 


COMPASSING. Imagining or contriving, or 
plotting. In English law, “compassing the 
king’s death” is treason. 4 Bl, Comm, 76. 


COMPATERNITAS. In the canon law. A 
kind of spiritual relationship ‘contracted by 
baptism. - : 
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COMPATERNITY. Spiritual affinity, con- 
tracted by sponsorship in baptism. 


COMPATIBILITY. As applied to offices, such 
relation and consistency between the duties 
of two offices that they may be held and filled 
by one person. è 


COMPEAR. In Scotch law. To appear. 


COMPEARANCE. In Scotch practice. Ap: 
pearance; an appearance made for a defend- 
ant; an appearance by counsel. Bell. 


COMPEL. To force. Temple Lumber Co, v. 
Living (Tex. Civ. App.) 289 S. W. 746, 749. 
To oblige. Texas Electric Ry. v. Jones (Tex. 
Civ. App.) 231 S. W. 823, 824. 


In an allegation that plaintiff was compelled to 
pay license taxes, the word “compel” does not nec- 
essarily import elements of compulsory payment. 
Singer Sewing Mach. Co. y. Teasley, 198 Ala. 673, 
73 So. 969, 971. Compare Ains v. Hayes, 92 Conn. 
130, 101 A. 579, L. R. A, 1917F, 1086, and also Sin- 
nott v. District Court in and for Clarke County, 
201 Iowa, 292, 207 N. W. 129, 131. 

As to compelling a person to testify against him- 
self, see State v. Backstrom, 117 Kan, 111, 230 P. 
306, 308; State v. Whalen, 108 Wash. 287, 183 P. 130, 
181; Doyle v. Wilcockson, 184 Iowa, 757, 169 N. W. 
241, 242; U. S. v. Cooper (D. C.) 288 F. 604, 609; 
U. S. v. Kallas (D. C.) 272 F. 742, 751. 


COMPELLATIVUS. An adversary or accus- 
er. ` 


Compendia sunt dispendia. Co. Litt. 305. Ab- 
breviations (or abridgments) are detriments, 


COMPENDIUM. An abridgment, synopsis, 
or digest. i 


COMPENSACION. In Spanish law. Com- 
pensation; set-off. The extinction of a debt 
by another debt of equal dignity between per- 
sons who have mutual claims on each other. 


COMPENSATIO. Lat. In the civil law. 
Compensation, or set-off. A proceeding re- 
sembling a set-off in the common law, being 
a claim on the part of the defendant to have 
an amount due to him from the plaintiff de- 
ducted from his demand. Dig. 16, 2; Inst. 
4, 6, 30, 39; 3 Bl. Comm. 305. 


COMPENSATIO CRIMINIS. (Set-off of crime 
or guilt.) In practice. The compensation or 
set-off of one crime against another; the plea 
of recrimination in a suit for a divorce; that 
is, that the complainant is guilty of the 
same kind of offense with which the respond- 
ent is charged. See 1 Hagg. Cons. 144; 1 
Hagg. Eccl. 714; Wood v. Wood, 2 Paige, Ch. 
(N. Y.) 108, 2 D. & B. 64; Bishop, Marr. & 
D. §§ 393, 394, 


COMPENSATION. Indemnification ; pay- 
ment of damages; making amends; making 
whole; giving an equivalent or substitute of 
equal value; that which is necessary to re- 


COMPENSATION: 


store an injured party to his former position. 
An act which a court orders to be done, or 
money which a court or other tribunal orders 
to be paid, by a person whose acts or omis- 
sions have caused loss or injury to another, 


-in order that thereby the person damnified 


may receive equal value for his loss, or be 
made whole in respect of his injury. Rail- 
road Co. v. Denman, 10 Minn. 280 (Gil. 208) ; 
Jablonowski v. Modern Cap Mfg. Co., 312 Mo. 
173, 279 S. W. 89, 95; Proctor v. Dillon, 235 
Mass. 538, 129 N. E. 265, 269; City of Sacra- 
mento v. Industrial Accident Commission of 
California, 74 Cal. App. 386, 240 P. 792, 794. 


“Compensation” is a misleading term, and is 
used merely for lack of a word more nearly ex- 
pressing the thought of the law which permits re- 
covery for an imponderable and intangible thing 
for which there is no money equivalent. Stutsman 
v. Des Moines City Ry. Co., 180 Iowa, 524, 163 N. W. 
580, 585. 

The word “compensation,” as used-in Workmen’s 
Compensation Acts, means the money relief afford- 
ed an injured employee or his dependents accord- 
ing to the scale established and for the persons 
designated in the act, and not the compensatory 
damages recoverable in an action at law for a wrong 
done or a contract broken. Devine’s Case, 236 Mass. 
588, 129 N. E. 414, 416; Mosely v. Empire Gas & Fuel 
Co., 313 Mo. 225, 281 S. W. 762, 767, 45 A. L. R. 1223; 
Christensen v. Morse Dry Dock & Repair Co., 214 
N. Y. S. 732, 740, 216 App. Div, 274. 

As used in Workmen’s Compensation Acts, ‘'com- 
pensation” is distinguishable from “benefits”; the 
former applying to an allowance where the em- 
ployee is only injured, and the latter applying in 
case of death. Industrial Commission v. Jasionow- 
ski, 24 Ohio App. 66, 156 N. E. 616, 618; Terry v. 
General Electric Co., 232 N. Y. 120, 133 N. E. 373, 
874. The term “compensation” may include funeral 
benefits. Donoho v. Atlantic Basin Iron Works, 
206 N. Y. 5. 494, 495, 210 App. Div. 585; In re State 
Industrial Commission, 165 N. Y. S. 967, 968, 179 
App. Div. 481; Henry v. American Enamel Co., 48 
R. I 113, 136 A. 3, & But see Barber v. Estey 
Organ Co., 100 Vt. 72, 135 A. 1, 2; Manteufel v. 
Industrial Commission, 172 Wis. 565, 179 N. W. 761, 
762; Industrial Commission v, Hammond, 77 Colo. 
414, 236 P. 1006, 1008. 


Also that equivalent in money which is 
paid to the owners and occupiers of lands 
taken or injuriously affected by the exercise 
of the power of eminent domain. 


In the constitutional provision for “just compen- 
sation” for property taken under the power of 
eminent domain, this term means a payment in 
money. Any benefit to the remaining property of 
the owner, arising from public works for which a 
part has been taken, cannot be considered as com- 
pensation. Railroad Co. v. Burkett, 42 Ala. 83. 

As compared with consideration and damages, com- 
pensation, in its most careful use, seems to be 
between them. Consideration is amends for some- 
thing given by consent, or by the owner’s choice. 
Damages is amends exacted from a wrong-doer for 
a tort. Compensation is amends for something 
which was taken without the owner's choice, yet 
without commission of a tort. Thus, one should 
say, consideration for land sold; compensation for 
land taken for a railway; damages for a trespass. 
But such distinctions are not uniform, Land dam- 


COMPENSATION 


ages is a common expression for compensation for 
lands taken for public use, Abbott. 

“Compensation” is distinguishable from “damag- 
es,” inasmuch as the former may mean the sum 
which will remunerate an owner for land actually 
taken, while the latter signifies an allowance made 
for injury to the residue; but such distinction is 
not ordinarily observed. Faulkner v. City of Nash- 
ville, 154 Tenn. 145, 285 S., W. 39, 43. 


The remuneration or wages given to an 
employee or, especially, to an- officer. Salary, 
pay, or emolument. Christopherson v. Reeves, 
44 S. D. 634, 184 N. W. 1015, 1019; State v. 
Luscher, 157 Minn. 192, 195 N. W. 914, 916; 
Higgins v. Glenn, 65 Utah, 406, 237 P. 513, 
515. 


The ordinary meaning of the term “compensa- 
tion,” as applied to officers, is remuneration, in 
whatever form it may be given, whether it be sal- 
aries and fees, or both combined. State v. Bland, 
91 Kan. 160, 186 P. 947, 949; State v. Watkins, 88 
Fla, 392, 102 So. 347, 358. It is broad enough to in- 
clude other remuneration for official services; State 
ex Tel. Emmons v. Farmer, 271 Mo. 306, 196 S. W. 
1106, 1108; such as mileage or traveling expenses; 
Leckenby v. Post Printing & Publishing Co., 65 
Colo. 443, 176 P. 490, 492; and also the repayment 
of amounts expended; State v. Clausen, 142 Wash. 
450, 253 P. 805, 807. Compare, however, People v, 
Chapman, 225 N. Y. 700, 122 N. E. 240; McCoy v. 
Handlin, 35 S. D. 487, 153 N. W. 361, 371, L, R. A. 
1915H, 858, Ann. Cas. 1917A, 1046. 

But the term is not necessarily synonymous with 


“salary.” See People v. Wemple, 115 N. Y. 302, 22 
N. E. 272; Com. v. Carter, 21 Ky. Law Rep. 1509, 
55 S. W. 701; Crawford County v. Lindsay, 11 IL. 


App. 261; Kilgore v. People, 76 IIl, 58. - 

A “reasonable compensation” is that which will 
fairly compensate the laborer when the character 
of the work and the effectiveness and ability enter- 
ing into the service are considered. Chapman vV. 
A. H. Averill Machinery Co., 28 Idaho, 121, 152 P. 
573, 575. 

Compensation is not synonymous with ‘‘pension,” 
which is ordinarily a gratuity from the government 
or some of its subordinate agencies in recognition 
‘of, but not in payment for, past services. Dickey 
v. Jackson, 181 Iowa, 1155, 165 N. W. 387, 389. 


In the Civil, Scotch, and French Law 


Recoupment; set-off. The meeting of two 
debts due by two parties, where the debtor 
in the one debt is the creditor in the other; 
that is to say, where one person is both debtor 
and creditor to another, and therefore, to 
the extent of what is due to him, claims al- 
lowance out of the sum that he is due. Bell; 
1 Kames, Eq: 395, 396. 


Compensation is of three kinds,—legal, or by oper- 
ation of law; compensation by way of exception; 
and by reconvention. Stewart v. Harper, 16 La. 
Ann. 181; Blanchard v. Cole, 8 La. 158; 8 Dig. 16, 
2; Code, 4, 81; Inst. 4, 6, 30; Burge, Suret. b. 2, 
c. 6 p. 181; La. Civ. Code, arts, 2203-2208 (Civ. 
Code, arts. 2207-2211). 


tn Criminal Law 


Recrimination. See Compensatio criminis; 


Recrimination, 
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COMPENSATION PERIOD. The period fix- 
ed by the Workmen’s Compensation Act dur- 
ing which the injured party is to receive com- 
pensation, unless the board reduces the period 
by correspondingly increasing the amount of 
weekly compensation. Southern Casualty Co. 
v. Boykin (Tex. Civ. App.) 298 S. W. 639, 640. 


COMPENSATORY DAMAGES. See Damages. 


COMPERENDINATIO. In the Roman law. 
The adjournment of a cause, in order to hear 
the parties or their advocates a second time; 
a second hearing of the parties to a cause. 
Calvin. 


COMPERTORIUM. In the civil law. A ju- 
dicial inquest made by delegates or commis- 
sioners to find out and relate the truth of a 
cause, Wharton. 


COMPERUIT AD DIEM. A plea in bar of 
an action of debt on a bail bond that the 
defendant appeared at the day required. For 
forms, see 5 Wentworth 470; Lilly, Entr. 114; 
2 Chit. Pl. 527. See, generally, Comyns, Dig. 
Pleader (2 W. 31); 7 B. & C. 478, 


COMPETE. To contend emulously, to strive 
for the position for which another is striving, 
to contend in rivalry. People v. Chew, 67 
Colo. 394, 179 P, 812, 813; Commonwealth v. 
Shenandoah River Light & Power Corpora- 
tion, 185 Va. 47, 115 S. E. 695, 698. See Com- 
petition. 


COMPETENCY. 


In the Law of Evidence 


The presence of those characteristics, or 
the absence of those disabilities, which ren- 
der a witness legally fit and qualified to 
give testimony in a court of justice ;—applied, 
in the same sense, to documents or other writ- 
ten evidence. 


Competency differs from credibility. The former 
is a question which arises before considering the 
evidence giyen by the witness; the latter concerns 
the degree of credit to be given to his story. The 
former denotes the personal qualification of the 
witness; the latter his veracity. A witness may 
be competent, and yet give incredible testimony; 
he may be incompetent, and yet his evidence, if 
received, be perfectly credible. Competency is for 
the court; credibility for the jury. Yet in some 
cases the term “credible” is used as an equivalent 
for “competent.” Thus, in a statute relating te 
the execution of wills, the term “credible witness” 
ig held to mean one who is entitled to be examined 
and to give evidence in a court of justice; not 
necessarily one who is personally worthy of be- 
lief, but one who is not disqualified by imbecility, 
interest, crime, or other cause. 1 Jarm. Wills, 124; 
Smith v. Jones, 68 Vt. 132, 34 A. 424; Com. v. 
Holmes, 127 Mass. 424, 34 Am. Rep. 391, 


la French Law 


The right in a court to exercise jurisdic- 
ton in a particular case, 
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COMPETENT. Duly qualified; answering all 
requirements; able; adequate; suitable; 
sufficient; capable; legally fit. Levee'Dist. v. 
Jamison, 176 Mo. 557, 75 S. W. 679; Abb. L. 
Dict.; United States v. Sischo (D. C.) 262 F. 
1001, 1005; State v. Green, 101 W. Va. 703, 
133 S. E. 379, 880; Vorbnoff v. Mesta Mach. 
Co., 286 Pa. 199, 133 A. 256, 258; German v. 
Houston & T. C. R. Co. (Tex. Civ. App.) 222 
S. W. 662, 663; In re Hermann’s Will, 178 
App. Div. 182, 165 N. Y. S. 298, 301; In re 
Mathews, 174 Cal. 679, 164 P. 8, 9. See, also, 
Incompetency. 


A testator may be said to be “competent,” if he 
has mental capacity to understand the nature of 
his act, to understand and recoliect the nature and 
situation of his property and his relations to per- 
sons haying claims on his bounty and whose inter- 
ests are affected by his will. In re Smith’s Estate, 
200 Cal, 152, 252 P. 325, 328. 

When generally applied to arbitrators, the term 
does not mean “expert.” Home Ins. Co. v. Walter 
(Tex. Civ. App.) 230 S. W. 723, 724. 


COMPETENT AND OMITTED. In Scotch 
practice. A term applied to a plea which 
might have been urged by a party during the 
dependence of a cause, but which had been 
omitted. Bell. 


COMPETENT AUTHORITY. As applied to 
courts and public officers, this term imports 
jurisdiction and due legal authority to deal 
with the particular matter in question. Mitch- 
el v. U. S., 9 Pet. 735, 9 L. Ed. 283; Charles 
y. Charles, 41 Minn, 201, 42 N. W. 935. 


COMPETENT EVIDENCE. See Evidence. 


COMPETENT WITNESS. One who is legally 
qualified to be heard to testify in a cause. 
Hogan y. Sherman, 5 Mich. 60; People v. 
Compton, 123 Cal. 403, 56 P. 44; Com. v. Mul- 
len, 97 Mass. 545. As used in the statute 
relating to the execution of wills, the term 
means a person who, at the time of making 
the attestation, could legally testify in eourt 
to the facts which he attests by subscribing 
his name to the will. In re Wiese’s Estate, 
98 Neb. 463, 153 N. W. 556, L. R. A. 19155, 
832. See Competency. 


COMPETITION Rivalry. People ex rel. 
Broderick v. Goldfogle, 123 Misc. 399, 205 
N. Y. S. 870, 877. The play of contending 
forces ordinarily engendered by an honest 
desire for gain. U. S. v. American Linseed 
Oil Co., 262 U. S. 371, 43 S. Ct. 607, 611, 67 
L. Ed. 1085. 


As used in a statute taxing moneyed capital 
competing with national banks, ‘competition’ 
means a condition of business rivalry which arises 
when moneyed capital is devoted with reasonable 
continuity and regularity to operations having for 
their primary and characteristic purpose, as dis- 
tinguished from some incidental operations or de- 
tails, the transaction of some branch of business 
which may be carried on hy national banks, and 
it is not necessary that this employment shall 


bring capital into competition with all of such 
branches. People ex rel. Pratt v..Goldfogle, 242 N. 
Y. 277, 151 N. E. 452, 461. The term involves the 
idea of struggling to obtain the same thing. First 
Nat. Bank v, City of Hartford, 187 Wis. 290, 203 N. 
W. 721, 729) See, also, First Nat. Bank v. City — 
of Hartford, 47 8. Ct. 462, 466, 273 U. S. 548, 71 L. 
Ed. 767, 59 A. L. R. 1. 

Unity. of object with diversity of method is the 
essence of competition, Continental Securities Co. 
v. Interborough Rapid Transit Co. (D. C.) 207 F. 
487, 470. i 


In Scotch Practice 


The contest among creditors claiming on 
their respective diligences, or creditors claim- 
ing on their securities. Bell. 


Unfair Competition in Trade 
See Unfair. 


COMPETITORS. Persons endeavoring to do 
the same thing and each offering to perform 
the act, furnish the merchandise, or render 
the service better or cheaper than his rival. 
Continental Securities Co. v. Interborough 
Rapid Transit Co. (D. C.) 207 F. 467, 470. 


COMPILATION. A literary production com- 
posed of the works of others and arranged 
in a methodical manner. 


A compilation consists of selected extracts from 
different authors; an abridgment is a condensa- 
tion of the views of one author, Story v. Holcombe, 
4 McLean 306, 314, Fed. Cas, No. 13,497. 


COMPILE. To copy from various authors in- 
to one work. See Compilation. 


COMPILED STATUTES. A collection of the 
statutes existing and in force in a given state, 
all laws and parts of laws relating to each 
subject-matter being brought together under 
one head, and the whole arranged systematic- 
ally in one book, either under an alphabetical 
arrangement or some other plan of classifica- 
tion. Such a collection of statutes differs 
from a code in this, that none of the laws 
so compiled derives any new force or under- 
goes any modification in its relation to other 
statutes in peri materia from the fact of the 
compilation, while a code is a re-enactment of 
the whole body of the positive law and is 
to be read and interpreted as one entire and 
homogeneous whole. Railway Co. v. State, 
104 Ga. 831, 31 S. E. 531; Black, Interp. Laws, 
p. 363. 


COMPLAINANT. In practice. One who ap- 
plies to the courts for legal redress; one who 
exhibits a bill of complaint. This is the 
proper designation of one suing in equity, 
though “plaintiff” is often used in equity 
proceedings as well as at law. Benefit Ass’n 
v. Robinson, 147 Ill. 138, 35 N. E. 168. 

Qne who instigates prosecution or who 
prefers accusation against suspected person. 
People v. Lay, 193 Mich. 476, 160 N. W. 467, 
470; State v. Snyder, 93 N. J. Law, 18, 107 A. 
167, 168, 


COMPLAINT 


COMPLAINT. 
In Civil Practice 


In those states having a Code of Civil Pro- 
cedure, the complaint is the first or initiatory 
pleading on the part of the plaintiff in a 
civil action. It corresponds to the declara- 
tion in the common-law practice. Code N. 
Y. § 141; Sharon v. Sharon, 67 Cal. 185, 7 
P: 456; Railroad Co. v. Young, 154 Ind. 24, 
55 N. E. 853; McMath v. Parsons, 26 Minn. 
246, 2 N. W. 703. 


The complaint shall contain: (1) The title of 
the cause, specifying the name of the court in which 
the action is brought, the name of the county in 
which the trial is required to be had, and the names 
of the parties to the action, plaintiff and defendant. 
(2) A plain and concise statement of the facts con- 
stituting a cause of action, without unnecessary 
repetition; and each material allegation shall be 
distinctly numbered. (3) A demand of the relief 
to which the plaintiff supposes himself entitled. 
If the recovery of money be demanded, the amount 
thereof must be stated, Code N. C. 1883, § 283 (C. 
5. $ 506). 


Cross-complaint, In code practice. Whenever the 
defendant seeks affirmative relief against any party, 
relating to or depending upon the contract or trans- 
action upon which the action is brought, or affect- 
ing the property to which the action relates, he 
may, in addition to his answer, file at the same 
time, or by permission of the court subsequently, 
a cross-complaint. The cross-complaint must be 
served upon the parties affected thereby, and such 
parties may demur or answer thereto as to the orig- 
‘inal complaint. Code Civ. Proc. Cal. § 442; Stand- 
ley v. Insurance Co., 95 Ind. 254; Harrison v. Mc- 
Cormick, 69 Cal. 616, 11 P. 456; Bank v. Ridpath, 
29 Wash. 687, 70 P. 139. This is allowed when a de- 
fendant has a cause of action against a‘ co-defend- 
ant, or a person not a party to the action, and 
affecting the subject-matter of the action. The 
only real difference between a complaint and a 
eross-complaint is that the first is filed by the 
plaintiff and the second’ by the defendant. Both 
contain a statement of the facts, and each demands 
affirmative relief upon the facts stated. The dif- 
ference between a counter-claim and a cross-com- 
Plaint is that in the former the defendant’s cause 
of action is against the plaintiff; and the latter, 
against a co-defendant, or one not a party to the 
action; White v. Reagan, 32 Ark, 290. 


In Criminal Law 


A charge, preferred before a magistrate 
having jurisdiction, that a person named (or 
an unknown person) has committed a specified 
offense, with an offer to prove the fact, to the 
end that a prosecution may be instituted. It 
is a technical term, descriptive of proceed- 
ings before a magistrate. Hobbs v. Hill, 157 
Mass. 556, 32 N. E. 862; Com. v. Davis, 11 
Pick. (Mass.) 486; U. S. v. Collins (D. ©.) 79 
F. 66; State v. Dodge Co., 20 Neb. 595, 31 
N. W. 117; City of Richland v. Null, 194 Mo. 
App. 176, 185 S. W. 250, 251. In some: in- 
stances. “complaint” is interchangeable with 
“information.” State v. Stafford, 26. Idaho, 
381, 143 P. 528, 580; State v, Ritzler, 17 Ohio 
App. 394, 395. 
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The complaint is an allegation,.made be- 
fore a proper magistrate, that a person has 
been guilty of a designated public offense. 
Code Ala, 1886, § 4255 (Code 1923, § 5217). 


COMPLETE, v. To finish; accomplish that 
which one starts out to do. Ries v, Williams, 


190 Ky. 596, 228 S. W. 40, 41. 


COMPLETE, adj. Full; entire; including 
every item or element of the thing spoken 
of, without omissions or deficiencies; as, a 


- “complete” copy, record, schedule, or tran- 


script. Yeager v. Wright, 112 Ind. 230, 13 
N. E. 707; Anderson v. Ackerman, 88 Ind. 
490; Bailey v. Martin, 119 Ind. 103, 21: N. E. 
346. 

Perfect; consummate; not lacking in any 
element or particular; as in the case of 
a “complete legal title” to land, which in- 
cludes the possession, the right of possession, 
and the right of property. Dingey v. Paxton, 
60 Miss. 1054; Ehle v. Quackenboss, 6 Hill 
(N. Y.) 587, 


COMPLETE AND PERMANENT LOSS OF 
USE OF RIGHT ARM. Inability to use in 
any gainful activity. Bell & Zoller Mining 
Co. v. Industrial Commission, 322 Ill. 395, 
153 N. E. 580, 582. 


COMPLETE DETERMINATION OF CAUSE. 
Determination of every issue so as to render 
decree or judgment res judicata. Consolidat- 
ed Gas Co. of New York v. Newton (D. C.) 256 
F. 238, 244, 


COMPLETE FRACTURE OF ARM. Break- 
ing of only one bone in forearm, insufficient. 
Columbia Mut. Life Assur. Co. v. Penn, 133 
Miss. 266, 97 So. 673. 


COMPLETE IN ITSELF. Of a legislative 
act, covering entire subject; not amendatory. 
Minier v. Burt County, 95 Neb. 473, 145 N. W. 
977, 979. 


COMPLETE PAYMENT. On a contract, the 
final payment. Robinson v. U. S. (C. O. A.) 
251 F. 461, 466. 


COMPLETED. Finished; nothing substan- 
tial remaining to be done; state of a thing 
that has been created, erected, constructed or 
done substantially according to contract. Fox 
& Co. v. Roman Catholic Bishop of the Diocese 
of Baker City, 107 Or. 557, 215 P. 178, 179; 
Taylor Bros. v. Gill, 126 Okl. 293, 259 P. 236, 
238, 54 A. L. R. 979; Hennessey v. Brewer 
(Tex. Civ. App.) 282 S. W. 617, 619; Carolina 
Spruce Co. v. Black Mountain R. Co., 189 
Tenn. 137, 201 S. W. 154, 157; Louisiana & A, 
Ry. Co. v. State Board of Appraisers, 135 
La. 69,..64 So. 985, 986; Sibley, L. B. & S. 
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Ry. Co. v. Elliott, 186 La. 793, 67 So. 884, 886, 
Ann. Cas. 1916D, 1228; Pacific Sewer Pipe Co. 
v. United States Fidelity & Guaranty Co., 185 
Cal. 515, 197 P. 382, 333; Bayou Meto Drain- 
age Dist. of Lonoke County v. Ingram,.165 
Ark, 318, 264 S. W. 947, 949. 


COMPLETION. The finishing or accomplish- 
ing in full of something theretofore begun; 
substantial performance of what one has 
agreed to do; state in which no essential ele- 
ment is lacking. Uncle Sam Oil Co. v. Rich- 
ards, 76 Okl. 277, 184 P. 575,577; Sibley, L. B. 
& S. Ry. Co. v. Currie, 187 La. 718, 69 So. 148, 
150; New Orleans Great Northern R. Co. v. 
State Board of Appraisers, 135 La. 736, 66 So. 
164, 167; Hughes Mfg. & Lumber Co. v. Hath- 
away, 174 Cal. 44, 161 P. 1159, 1161; Green 
Const. Co. v. Empire Dist. Electric Co., 92 
OKI. 127, 218 P. 1074, 1076; Puget Sound Pow- 
er & Light Co. v. Sparger, 142 Wash, 85, 252 
P. 544, 645; Flad v. Murphysboro & S. I. R. 
Co. (C. C. A.) 283 F. 386, 390. 


COMPLICATED. Consisting of many parts 
or particulars not easily severable in 
thought; hard to understand or explain; in- 
volved, intricate, confused. Niemes v. 
Niemes, 97 Ohio St. 145, 119 N. E. 503, 505. 


COMPLICATED FRACTURE. One where 
flesh and ligaments get between parts of bro- 
ken bones, causing suppuration and prevent- 
ing union of such parts. Sang v. City of St. 
Louis, 262 Mo. 454, 171 S. W. 347, 349. 


COMPLICE. One who is united with others 
in an ill design; an associate; a confederate ; 
an accomplice. 


COMPOS MENTIS. Sound of mind. Having 
use and control of one’s mental faculties. 


COMPOS SUI. Having the use of one’s limbs, 
or the power of bodily motion. Si fuit ita 
compos sui quod itinerare potuit de loco in 
locum, if he had so far the use of his limbs 
as to be able to travel from place to place. 
Bract. fol. 14b. : 


COMPOSED OF. Formed of; consisting 
of. Hoskins Mfg. Co. v. General Electric Co. 
(D. C.) 212 F. 422, 428. 


COMPOSITIO MENSURARUM. The ordi- 
nance of measures. The title of an ancient 
ordinance, not printed, mentioned in the stat- 
ute 23 Hen. VIII. c. 4; establishing a stand- 
ard of measures. 1 Bl. Comm. 275. 


COMPOSITIO ULNARUM ET PERTICARUM. 
The statute of ells and perches. The title 
of an English statute establishing a standard 
of measures. 1 Bl. Comm, 275, 


COMPOSITION. An agreement, made upon 
a sufficient consideration, between an in- 
solvent or embarrassed debtor and his credi- 
tors, whereby the latter, for the sake of im- 


COMPOSITION OF MATTER 


mediate payment, agree to accept a dividend 
less than the whole amount of their claims, 
to be distributed pro rata, in discharge and 
satisfaction of the whole. Bank v. McGeoch, 
92 Wis. 286, 66 N. W. 606; Crossley v. Moore, 
40 N. J. Law, 27; Crawford v. Krueger, 201 
Pa, 348, 50 A. 931; In re Merriman’s Estate, 
17 Fed. Cas. 181; Chapman v. Mfg. Co., 77 
Me, 210; In re Adler (D. C.) 103 F. 444; 
Abernathy Rigby Co. v. McDougle, Cameron & 
Webster Co. (Tex. Civ. App.) 187 S. W. 593, 
504; Cumberland Glass Mfg. Co. v. De Witt, 
237 U. S. 447, 35 S. Ct. 635, 638, 59 L. Ed. 
1042; In re Clarence A. Nachman Co. (C. C. 
A.) 6 F.(2d) 427, 430; Seaweard v. De Ar- 
mond, 101 Or. 30, 198 P. 916, 918; American 
Blower Co. v. Lion Bonding & Surety Co., 178 
Iowa, 1804, 160 N. W. 939, 942; Farmers’ 
Bank of Dardanelle y. Sellers, 167 Ark, 152, 
267 S. W. 591, 593. 

.“Composition” should be distinguished 
from “accord.” The latter properly denotes 
an arrangement between a debtor and a single 
creditor for a discharge of the obligation by 
a part payment or on different terms. The 
former designates an arrangement between 
a debtor and the whole body of his creditors 
(or at least a considerable proportion of them) 
for the liquidation of their claims by the 
dividend offered. 


In Ancient Law 


Among the Franks, Goths, Burgundians, and 
other barbarous peoples, this was the name 
given to a sum of money paid, as satisfaction 
for a wrong or personal injury, to the person 
harmed, or to his family if he died, by the 


aggressor. It was originally made by mutual 


agreement of the parties, but afterwards es- 
tablished by law, and took the place of pri- 
vate physical vengeance. 


COMPOSITION CHIPS. In the metal trade, 
“composition chips” or “turnings” are chips 
without aluminum. Ehrlich v. United Smelt- 
ing & Aluminum Co., 252 Mass. 12, 147 N. E. 
20. 


COMPOSITION DEED. An agreement em- 
bodying the terms of a composition between a 
debtor and his creditors. 


COMPOSITION IN BANKRUPTCY. An ar- 
rangement between a bankrupt and his credi- 
tors, whereby the amount he can be expected 
to pay is liquidated, and he is allowed to re- 
tain his assets, upon condition of his making 
the payments agreed upon. In re Wayne 
Realty Co. (D, C.) 275 F. 955, 957; American 
Imp. Co. v. Lilienthal, 43 Cal. App. 80, 184 P. 
692, 698; Nassau Smelting & Refining Works 
v. Brightwood Bronze Foundry Co., 265 U. S. 
269, 44 S. Ct. 506, 507, 68 L. Ed. 1013; Myers 
v. International Trust Co., 273 U. S. 880, 47 
S. Ct. 372, 374, 71 L. Ed. 692. 


COMPOSITION OF MATTER. In patent 
law, a substance composed of two or more dif- 


COMPOSITION OF TITHES, ETC. 


ferent substances, without regard to form. 
A mixture or chemical combination of mate- 
rials. Goodyear v. Railroad Co., 10 Fed. Cas. 
664; Cahill v. Brown, 4 Fed. Cas. 1005; 
Jacobs v. Baker, 7 Wall. 295, 19 L. Ed. 200. 


. COMPOSITION OF TITHES, OR REAL 
COMPOSITION. This arises in English ec- 
clesiastical law, when an agreement is made 
between the owner of lands and the incumbent 
of a benefice, with the consent of the ordinary 
and the patron, that the lands shall, for the 
future, be discharged from payment of tithes, 
by reason of some land or other real recom- 
pense given in lieu and satisfaction thereof. 
2 Bl. Comm. 28; 3 Steph. Comm. 129. 


COMPOTARIUS. In old English law. A par- 
ty accounting. Fleta, lib. 2, e. 71, § 17. 


COMPOUND, v. To compromise; to effect 
a composition with a creditor; to obtain 
discharge from a debt by the payment of a 
smaller sum. Bank‘ v. Malheur County, 30 
Or. 420, 45 Pac. 781, 35 L. R. A. 141; Haskins 
v. Newcomb, 2 Johns. (N. Y.) 405; Pennell v. 
Rhodes, 9 Q. B. 114. 


COMPOUND, n. A combination of two or 
more elements or things by means of human 
agency; an artificial or synthetic product. 
Rutan v. Johnson & Johnson (C. C. A.) 231 
F. 369, 875; U. S. v. Weeks (C. C. A.) 225 
F. 1017, 1018; Monticelli Bros. v. U. S., 8 Ct. 
Cust. App. 21, 24. 


COMPOUND INTEREST. Interest upon in- 
terest, i e, when the interest of a sum of 
money is added to the principal, and then 
bears interest, which thus becomes a sort of 
secondary principal. Camp v. Bates, 11 Conn. 
487; Woods v. Rankin, 2 Heisk. (Tenn.) 46; 
U. 8. Mortg. Co. v. Sperry (C. C.) 26 Fed. 730. 


COMPOUNDER. In Louisiana. The maker 
of a composition, generally called the “amica- 
ble compounder.” 


COMPOUNDING A FELONY. The offense 
committed by a person who, having been di- 
rectly injured by a felony, agrees with the 
criminal that he will not prosecute him, on 
condition of the latter’s making reparation, 
or on receipt of a reward or bribe not to pros- 
ecute. . 

The offense of taking a reward for forbear- 
ing to prosecute a felony; as where a party 
robbed takes his goods again, or other 
amends, upon an agreement not to prosecute. 
Watson vy. State, 29 Ark. 299; Com. v. Pease, 
16 Mass. 91; Rieman v. Morrison, 264 IL. 
279, 106 N. B. 215, 217. 


COMPRA Y VENTA. 
chase and sale, 


In Spanish law. Pur- 


COMPRINT. A surreptitious printing. of an- 


other book-seller’s copy of a. work, to make. 
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gain thereby, which was contrary to common 
law, and is illegal. Wharton. 


COMPRISE. To comprehend; include; 
contain; embrace; cover. Hosking Mfg. Co. 
v. General Electric Co. (D. C.) 212 F., 422, 428; 
Attorney General v. Marx, 203 Mich. 331, 168 
N. W. 1005, 1006; Bradford v. Andrew, 308 
Tl. 458, 189 N. E. 922, 925. 


COMPRIVIGNI. In the civil law. Children 
by a former marriage, (individually called 
“privigni,” or “privignee’) considered rela- 
tively to each other. Thus, the son of a hus- 
band by a former wife, and the daughter of a 
wife by a former husband, are the com- 
privigné of each other. Inst. 1, 10, 8. 


COMPROMISE, An arrangement arrived at, 
either in court or out of court, for settling a 
dispute upon what appears to the parties to 
be equitable terms, having regard to the un- 
certainty they are in regarding the facts, or 
the law and the facts together. Colburn v. 
Groton, 66 N. H. 151, 28 A. 95, 22 L. R. A. 
763; Treitschke v. Grain Co., 10 Neb. 358, 6 
N. W. 427; Attrill v. Patterson, 58 Md. 226; 
Bank v. McGeoch, 92 Wis. 286, 66 N. W. 606; 
Rivers v. Blom, 163 Mo. 442, 63 S. W. 812; 
Freeman v. Vandruff, 126 Okl. 238, 259 P. 257, 
259; Posey v. Lambert-Grisham Hardware 
Co., 197 Ky. 373, 247 S. W. 30, 33; Heller v. 
McGilvray (Mo. App.) 228 S. W. 970, 972; 
Armstrong v. Polakavetz, 191 N. C. 731, 133 
S. E. 16,17; Rau v. U. S. (C. C. A.) 260 F. 
131, 133; Isaacs v. Wishnick, 136 Minn. 317, 
162 N. W. 297; Joyner v. City of Seattle, 144 
Wash. 641, 258 P. 479, 481. 

An agreement between two or more persons, 
who, for preventing or putting an end to a 
lawsuit, adjust their difficulties by mutual 
consent in the manner which they agree on, 
and which every one of them prefers to the 
hope of gaining, balanced by the danger of los- 
ing. Sharp v. Knox, 4 La. 456. 


In the Civil Law 


An agreement whereby two or more persons 
mutually bind themselves to refer their legal 
dispute to the decision of a designated third 
person, who is termed “umpire” or “arbitra- 
tor.” Dig. 4, 8; Mackeld. Rom. Law, § 471. 

Offer of compromise, see the title Offer, n. 


Compromissarii sunt judices. Jenk. Cent. 128. 
Arbitrators are judges. 


COMPROMISSARIUS. In the'civil law. An 
arbitrator. - . 


COMPROMISSUM. A submission to arbitra- 
tion. 


Compromissum ad similitudinem Judictorum 
redigitur. A compromise is brought into af- 
finity with judgments, Strong v. Strong, 9 
Cush. (Mass,) 571, 
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COMPTE ARRÊTÉ. Fr. An‘account stated 
in writing, and acknowledged to be correct on 
its face by the party against whom it is 


stated, Paschal v. Union Bank of Louisiana,: 


9 La, Ann. 484, 


COMPTER. In Scotch law. 
party. 


An accounting 


COMPTROLLER. A public officer of a state 
or municipal corporation, charged with cer- 
tain duties in relation to the fiscal affairs of 
the same, principally to examine and audit 
the accounts of collectors of the public mon- 
ey, to keep records, and report the financial 
situation from time to time. There are also 
officers bearing this name in the treasury 
department of the United States. 


—Comptroller in bankruptey, An officer in 
England, whose duty it is to receive from the 
trustee in each bankruptcy his accounts and 
periodical statements showing the proceed- 
ings in the bankruptcy, and also to call the 
trustee to account for any misfeasance, neg- 
lect; or omission in the discharge of his duties. 
Robs. Bankr. 13; Bankr. Act 1869, § 55. 


—Comptrollers of the hanaper. In English 
law. Officers of the court of chancery; their 
offices were abolished by 5 & 6 Vict. ce. 108. 


—State comptroller. A supervising officer of 
revenue in a state government, whose prin- 
cipal duty is the final auditing and settling 
of all claims against the state. State v. Dor- 
on, 5 Nev. 413. 


COMPULSION. Constraint; objective neces- 
sity; duress. Forcible inducement to the 
commission of an act. Navigation Co. v. 
Brown, 100 Pa. 346; U. S. v. Kimball (C. C.) 
117 Fed. 163; Gates v. Hester, $1 Ala. 357, 1 
South, 848; Shepherd v. Yokum, 323 IL 328, 
154 N. BE. 156, 159; People v. Merhige, 212 
Mich. 601, 180 N. W. 418, 422. 


COMPULSORY, m In ecclesiastical proce- 
dure, a compulsory is a kind of writ to compel 
the attendance of a witness, to undergo ex- 
amination. Phillim. Ece. Law, 1258. 


COMPULSORY, edj. Involuntary; forced; 
coerced by legal proeess or by force of stat- 
ute, 


COMPULSORY ARBITRATION. That which 
takes place where the consent of one of the 
parties is enforced by statutory provisions. 
Wood v. Seattle, 23 Wash. 1, 62 Pac. 135, 52 
L. R. A. 369. 


COMPULSORY NONSUIT. An involuntary 
nonsult, See Nonsuit. 


COMPULSORY PAYMENT. One not made 
voluntarily, but exacted by duress, threats, 
the enforcement of legal process, or uncon- 
scionably taking advantage of another. Shaw 
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v. Woodcock, 7 Barn. & C. 73; Beckwith v. 
Frisbie, 32 Vt. 565; State v. Nelson, 41 Minn. 
25, 42 N. W. 548, 4 L. R. A. 300; Lonergan 
v. Buford, 148 U. S. 581, 13 Sup. Ct. 684, 37 
L. Ed. 569; Singer Sewing Mach. Co. v. Teas- 
ley, 198 Ala. 673, 73 So. 969, 971. 


COMPULSORY PROCESS. Process to compel . 
the attendance in court of a person wanted 

there as a witness or otherwise; including not 

only the ordinary subpeena, but also a war- 

rant of arrest or attachment if needed. Pow- 

ers v. Com., 24 Ky. Law Rep. 1007, 70 S. W. 

644; Graham v. State, 50 Ark. 161, 6 S. W. 

721; State v. Nathaniel, 52 La. Ann. 558, 26 

So. 1008. 

It means such coercive means as the courts, 
by virtue of their inherent powers or sanction 
of the law, are permitted to employ, Greene 
v. Ballard, 174 Ky. 808, 192 S. W. 841, 845; 
and includes right to have subpæna served, as 
well as issued (Const. § 11). Hoskins v. Com- 
monwealth, 216 Ky. 358, 287 S. W. 924, 925; 
Fugate v. Commonwealth, 202 Ky. 509, 260 S. 
W. 338, 340. 


COMPULSORY SALE OR PURCHASE. A 
term sometimes used to characterize the 
transfer of title to property under the exercise 
of the power of eminent domain. In re Barre 
Water Co., 62 Vt. 27, 20 A. 109, 9 L. R. A. 195. 


COMPURGATOR. One of several neighbors 
of a person accused of a crime, or charged as 
a defendant in a civil action, who appeared 
and swore that they believed him on his oath. 
3 BL Comm. 341. 


COMPUTING SCALE. A balanee having an 
indicator apparatus so arranged that, within 
the limits of weights and prices for which 
it is contrived, one glance at a printed card, 
which is a part thereof, shows not only the 
weight of the article, but its price at a giver 
rate per pound. Standard Computing Scale 
Co. v. Farrell (D. C.) 242 F. 87. 


COMPUTO. Lat. To compute, reckon, or 
account. Used in the phrases insimul com- 
putassent, “they reckoned together,” (see In- 
simul;) plene computavit, “he has fully ac- 
counted,” (see Plene;) quod computet, “that 
he account,” (see Quod Computet.) 


COMPUTATION. The act of computing, num- 
bering, reckoning, or estimating. The ac- 
count or estimation of time by rule of law, as 
distinguished from any arbitrary construction 
of the parties. Cowell. 


COMPUTUS. A writ to compel a guardian, 
bailiff, receiver, or accountant to yield up 
his accounts. It is founded on the statute 
Westm, 2, c. 12; Reg. Orig. 135. 


COMTE. Fr. A count or earl. In the an- 
cient French law, the comte was an officer 
having jurisdiction over a particular district 
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or territcry, with functions partly military 
and partly judicial. 


CON BUENA FE. 
in) good faith. 


In Spanish law. With (or 


CONACRE. In Irish practice. The payment 
of wages in land, the rent being worked out 
in labor at a money valuation. Wharton. 


Conatus quid sit, non definitur in jure. 2 Bulst. 
277. What an attempt is, is not defined in 
law. ' 


CONCEAL. To hide; secrete; withhold from 
the knowledge of others, 
The word “conceal,” according to the best 


lexicographers, signifies to withhold or keep - 


secret mental facts from another’s knowledge, 
as well as to hide or secrete physical objects 
from sight or observation. Gerry v. Dunham, 
57 Me. 339. 

“Conceal” means to hide, cr withdraw from 
observation; to withhold from utterance or 
declaration. The synonyms of conceal are 
“to hide; disguise, dissemble; secrete.’ To 
hide is generic; “conceal” is simply not to 
make known what we wish to secrete; dis- 
guise cr dissemble is to conceal by assuming 
some false appearance; to secrete is to hide 
in some place of secrecy. A man may con- 
ceal facts, disguise his sentiments, dissemble 
his feelings, or secrete stolen goods. Darneal 
v. State, 14 Okl. Cr. 540, 174 P. 290, 292, 1 A. 
L. R. 638; Firpo v. U. S. (C. ©. A.) 261 F. 
850, 853; U. 5. v. Bookbinder (D. C.) 281 F. 
207, 209. 


CONCEALED. The term “concealed” is not 
synonymous with “lying in wait.” If a per- 
son conceals himself for the purpose of shoot- 
ing another unawares, he is lying in wait; 
but a person may, while concealed, shoot an- 
other without committing the crime of mur- 
der. People v. Miles, 55 Cal. 207. The term 
“concealed weapons” means weapons willful- 
ly or knowingly covered or kept from sight. 
Owen y. State, 31 Ala. 387. 


CONCEALERS. In old English law. Such 
as find out concealed lands; that is, lands 
privily kept from the king by common per- 
sons having nothing to show for them. They 
are called “a. troublesome, disturbant sort of 
men; turbulent persons.” Cowell. 


CONCEALMENT. The improper suppression 
or disguising of a fact, circumstance, or qual- 
ification which rests within the knowledge of 
one only of the parties to a contract, but 
which ought in fairness and good faith to be 
communicated to the other, whereby the par- 
ty so concealing draws the other into an en- 
gagement which he would not make but for 
. his ignorance of the fact concealed. A neglect 
to communicate that which a party knows, 
and ought to communicate, is called a “con- 
cealment.” Civ. Code Gal. § 2561. The terms 
“misrepresentation” and “concealment” have 
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a known and definite meaning in the law of 
insurance. Misrepresentation is the state- 
ment of something as fact which is untrue in 
fact, and which the assured states, knowing 
it to be not true, with an intent to deceive the 
underwriter, or which he states positively as 
true, without knowing it to be true, and which 
has a tendency to mislead, such fact in either 
ease being material to the risk. Concealment 
is the designed and intentional withholding 
of any. fact material to the risk, which the 
assured, in honesty and good faith, ought to 
communicate to the underwriter: mere si- 
lence on the part of the assured, especially as 
to some matter of fact which he does not con- 
sider it important for the underwriter to 
know, is not to be considered as such conceal- 
ment, If the fact so untruly stated or pur- 
posely suppressed is not material, that is, if 
the knowledge or ignorance of it would not 
naturally influence the judgment of the under- 
writer in making the contract, cr in estimat- 
ing the degree and character of the risk, or 
in fixing the rate of the premium, it is not a 
“misrepresentation” or “concealment,” within 
the clause of the conditions annexed to pol- 
icies. Daniels v. Insurance Co., 12 Cush. 
(Mass.) 416, 59 Am. Dee. 192; Murray v. 
Brotherhood of American Yeomen, 180 Iowa, 
626, 163 N. W. 421, 428; State v. Taylor, 90 
Kan. 488, 183 P. 861, 863; Borough of Mt. 
Union v. Kunz, 290 Pa. 356, 139 A. 118, 121; 
Todd v. American Mut. Union (Mo. App.) 275 
S. W. 60, 62; U. S. v. One Diamond Ring (D. 
C.) 2 F.(2d) 732, 733; State v. Jackson, 52 
Ind. App. 254, 100 N. B. 479, 481. 


CONCEDER. Fr. 
See Concession. 


In French law. To grant. 


CONCEDO. Lat. I grant. A word used in 
old Anglo-Saxon grants, and in statutes mer- 
chant. 


CONCEPTION. The beginning of pregnancy, 
(q. v.). 


CONCEPTUM. In the civil law. A thefi 
(furtum) was called “conceptum, when the 
thing stolen was searched for, and found 
upon some person in the presence of witnesses. 
Inst. 4, 1, 4. 


CONCERNING, CONCERNED. Relating to; 
pertaining to; affecting; involving; being 
substantially engaged in or taking part in. 
U. 8S. v. Fulkerson (D. C.) 74 F. 681; May v. 
Brown, 3 Barn. & C. 137; Ensworth v. Hol- . 
ly, 83 Mo. 870; Miller v. Navigation Co., 32 
W. Va. 46,9 S. E. 57; U. S. v. Scott (C. C.) 
74 F. 217; McDonald v. White, 130 Ill. 493, 
22 N. Ð. 599; People v. Buffalo Gravel Cor- 
poration (Sup.) 195 N. Y. S. 940, 948; Penn- 
sylvania R. Co. v. Peddrick (D. C.) 234 F. 
781, 786; Steinberger v. Young, 175 Cal. 81, 
165 P. 432, 434; J. M. Frost & Sons y. Cramer 
(Tex. Civ. App.) 199 S. W. 838, 839; People 
v. Marty, 59 Cal. App. 603,.210 P. 964, 965. - 
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CONCERT OF EUROPE. The union between 
the chief powers of Europe for purposes of 
concerted action in matters affecting their 
mutual interests. It is sometimes called the 
Primacy of the Great Powers. It has existed 
under various forms from the time of the 
Congress of Vienna, in 1815. 


CONCERT-ROOM. A place in which musical, 
as distinguished from dramatic, performances 
are usually given, People ex rel. McShane v. 
Keller, 161 N. Y. 8. 132, 138, 96 Misc. 92. 


CONCERTED ACTION (cr PLAN). Action. 
that has been planned, arranged, adjusted, 
agreed on and settled between parties acting 
together pursuant to some design or scheme. 
State v. Jessup & Moore Paper Co., 4 Boyce 
(Del.) 248, 88 A. 449, 451; State v. Murray 
(Mo. Sup.) 193 S. W. 880, 832. But see, U. 
S. v. M. Piowaty & Sons (D. C.) 251 F. 375, 
376. 


CONCESSI. Lat. I have granted. At com- 
mon law, in a feoffment or estate of inherit- 
ance, this word does not imply a warranty; 
it only creates a covenant in a lease for years. 
Co. Litt. 884a. See Kinney v. Watts, 14 Wend. 
(N. X.) 40; Koch v. Hustis, 113 Wis. 599, 87 
N. W. 834; Burwell v. Jackson, 9 N. Y. 535; 
2 Saund. 96; Co. Litt. 301; Dane, Abr. Index; 
Hemphill v. Eckfeldt, 5 Whart. (Pa.) 278; 
Co. Litt. 384; 4 Co. 80; Vaughan’s Argument 
in Vaughan 126; Butler’s note, Co. Litt. 384. 
But see 1 Freem. 339, 414. 


CONCESSIMUS. Lat. We have granted. A 
term used in conveyances, the effect of which 
was to create a joint covenant on the part of 


the grantors. § Co. 16; Bacon, Abr. Cove- 
nant, 
CONCESSIO. In old English law. A grant. 


One of the old common assurances, or forms 
of conveyance. 


Concessio per regem fieri debet de certitudine. 
9 Coke, 46. A grant by the king ought to be 
made from certainty. 


Concessio versus concedentem latam interpreta- 
tionem habere debet. A grant ought to have 
a broad interpretation (to be liberally inter- 
preted) against the grantor. Jenk. Cent. 279. 


CONCESSION. A grant; ordinarily applied 
to the grant of specific privileges by a govern- 
ment; French and Spanish grants in Louis- 
iana. See Western M. & M. Co. v. Peytona 
Coal Co., 8 W. Va. 446. A voluntary grant, 
or a yielding to a claim or demand; rebate; 
abatement. U. S. v. P. Koenig Coal Co, (D. 
C.) 1 F.(2d) 788, 740; Williams v. Belvedere 
Hotel Co., 137 Md. 665, 113 A. 335, 337, 14 
A. L. R. 622, - 


CONCESSIT SOLVERE. (He granted and 

agreed to pay.) In English law. 

of debt upon a simple contract. 
BL.Law Dict.(3D ED, )--25 


It lies by 


An action 


CONCLUSION 


custom in the mayor’s court, London, ‘and 
Bristol city court. 


CONCESSOR. In old English law. A gran- 


tor. 


CONCESSUM. Accorded; conceded. This 
term, frequently used in the old reports, sig- 
nifies that the court admitted or assented to 
a point or proposition made on the argu- 
ment, 


CONCESSUS. A grantee, 
CONCILIABULUM. A council house. 


CONCILIATION. In French law. The for- 
mality to which intending litigants are sub- 
jected in cases brought before the juge de 
pair. The judge convenes the parties and 
endeavors to reconcile them. Should he not 
succeed, the case proceeds. In criminal and 
commercial cases, the preliminary of concili- 
ation does not take place. Arg. Fr, Merc. 
Law, 552. 


CONCILIUM. Lat. A council. 


In Roman Law 


A meeting of a section of the people to con- 
sider and decide matters especially affecting 
itself. Launspach, State and Family in Early 
Rome 70. Also argument in a cause, or the sit- 
ting of the court to hear argument; a motion 
for a day for the argument of a cause; a day 
allowed to a defendant to present his argu- 
ment; an imparlance. State ex rel. Stueve 
v. Reynolds, 266 Mo. 12, 178 S, W. 468, 470. 


CONCILIUM ORDINARIUM. In Anglo-Nor- 
man times. An executive and residuary ju- 
dicial committee of the Aula Regis, (q. v.). 


CONCILIUM REGIS. An ancient English 
tribunal existing during the reigns of Ed- 
ward I. and Edward Il., to which was re- 
ferred cases of extraordinary difficulty. Co. 
Litt. 304. ` 


CONCIONATOR. In old records. A common 
council man; a freeman called to a legislative 
hall or assembly. Cowell, 


CONCLUDE. To finish; determine; to es- 
top; to prevent. 


CONCLUDED. Ended; determined; estop- — 


ped; prevented from. 


CONCLUSION. The end; the termination; 
the act of finiShing or bringing to a close. 
The conclusion of a declaration or complaint 
is all that part which follows the statement 
of the plaintiff’s cause of action. The con- 
clusion of a plea is its final clause, in which 
the defendant either “puts himself upon the 
country” (where a material averment of the 
declaration is traversed and issue tendered) 
or offers a verification, which is proper where 


CONCLUSION 


New matter is introduced. State v. Waters, 
1 Mo. App. T. 


In Trial Practice 


It signifies making the final or conclud- 
ing address to the jury or the court. This is, 
in general, the privilege of the party who has 
to sustain the burden of proof. 

Conclusion also denotes a har or estoppel ; 
the consequence, as respects the individual, 
of a judgment upon the subject-matter, or 
of his confession of a matter or thing which 
the law thenceforth forbids him to deny. 


CONCLUSION AGAINST THE FORM OF 
THE STATUTE. Tbe proper form for the 
conclusion of an indictment for an offense 
created by statute is the technical phrase 
“against the form of the statute in such case 
made and provided;” or, in Latin, contra for- 
mam statuti. : 


CONCLUSION OF FACT. An inference 
drawn from the subordinate or evidentiary 
facts. Maeder Steel Products Co. v. Zanello, 
109 Or. 562, 220 P. 155, 158; Great Northern 
Ry. Co. v. City of Minneapolis, 142 Minn. 308, 
172 N. W. 185, 186; In re Liquors Seized at 
Auto Inn, Plattsburgh, Clinton County, N. 
Y., 204 App. Div. 185, 197 N. Y. S. 758, 760. 


CONCLUSION, OF LAW. Within the rule 
that pleadings should contain only facts, and 
not conclusions of law, this means a proposi- 
tion not arrived at by any process of natural 
reasoning from a fact or combination of facts 
stated, but by the application of the artificial 
rules of law to the facts pleaded. Levins v. 
Rovegno, 71 Cal. 273, 12 P. 161; Iron Co. v. 
Vandervort, 164 Pa. 572, 30 A. 491; Clark 
v. Railway Co., 28 Minn. 69, 9 N. W. 75. 


CONCLUSION TO THE COUNTRY. In 
pleading. The tender of an issue to be tried 
by jury. Steph. Pl. 230; 10 Mod. 166; 2 
Saund. 189: Gazley v. Price, 16 Johns. (N. Y.) 
267; Co. Litt. 126 a; 1 Saund. 103; 1 Chit. 
Pl. 592; Com. Dig. Pleader, E, 32. 


CONCLUSIVE. Shutting up a matter; shut- 
ting out all further evidence; not admitting 
of explanation or contradiction; putting an 
end to inquiry; final; decisive. Hoadley v. 
Hammond, 63 Towa, 599, 19 N. W. 794; Joslyn 
v. Rockwell, 59 Hun, 129, 13 N. Y. S. 811; Ap- 
peal of Bixler, 59 Cal. 550. Beyond ques- 
tion or beyond dispute; manifest; plain; 
clear; obvious; visible; apparent; indubi- 
table; palpable; and “notorious.” Covington 
County v. Fite, 120 Miss. 421, 82 So. 308, 309. 


As to conclusive “Evidence,” “Presump- 
tion,” and “Proof,” see those titles. 


CONCORD, In the old process of levying a 
fine of lands, the concord was an agreement 
between the parties (real or feigned) in which 
thè deforciant. (or he who keeps the other 
out of possession) acknowledges that the’ lands 


_or a legal marriage. 
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1 
in question are the right of complainant; and, 
from the acknowledgment or admission of 
right thus made, the party who levies the fine 
is called the “cognizor,”’ and the person to 
whom it is levied the “‘cognizee.” 2 Bl. Comm. 
350. 

The term also denotes an agreement be- 
tween two persons, one of whom has a right 
of action against the other, settling what 
amends shall be made for the breach or 
wrong; a compromise or an accord, 


_In Old Practice 
An agreement between two or more, upon 
a trespass committed, by way of amends or 
Satisfaction for it. Plowd. 5, 6, 8. 


Concordare leges legibus est optimus interpre- 
tandi modus. To make laws agree with laws 
is the best mode of interpreting them, Halk 
Max. 70. 


CONCORDAT. 


In Public Law 


A. compact or convention between two or 
more independent governments. 

An agreement made by a temporal sover- 
eign with the pope, relative to ecclesiastical 
matters. 


in French Law 


A compromise effected by a bankrupt with 
his creditors, by virtue of which he engages 
to pay within a certain time a certain propor- 
tion of his debts, and by which the creditors 
agree to discharge the whole of their claims 
in consideration of the same. Arg. Fr. Mere. 
Law, 553. 


CONCORDIA. Lat. Inold English law. An 
agreement, or concord. Fleta, lib. 5, c. 3, § 5. 
The agreement or unanimity of a jury. Com- 
pellere ad concordiam. Weta, lib. 4, c. 9, § 2. 


CONCORDIA DISCORDANTIUM CANONUM. 
The harmony of the discordant canons. A col- 
lection of ecclesiastical constitutions made by 
Gratian, an Italian monk, A. D. 1151; more 
commonly known by the name of “Decretum 
Gratiant.” 


Concordia parve res crescunt et opulentia lites. 
4 Inst. 74. Small means increase by concord 
and litigations by opulence. 


CONCUBARIA. A fold, pen, or place where 
cattle lie. Cowell. 


CONCUBEANT. Lying together, as cattle. 


CONCUBINAGE. A species of loose or in- 
formal marriage which took place among the 
ancients, and is yet in use in some countries, 
See Concubinatus. 

The act or practice of cohabiting, in sex- 
ual commerce, without the authority of law 
State v. Adams, 179 
Mo. 334, 78 S$. W. 588; State v. Overstreet, 
48 Kan. 299, 23 P. 572; Henderson v. Peo- 


Bu.Law Dict. (3p Ep.) 
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ple, 124 Tl. 607, 17 N. E. 68, 7 Am. St. Rep, 
391; Gauff v. Johnson, 161 La. 975, 109 So. 
782, 783; Hovis v. State, 162 Ark, 31, 257 
S. W. 363, 364, Living together and having 
sexual relations as husband and wife; State 
v. Tucker, 72 Kan. 481, 84 P. 126. The words 
concubinage and prostitution have no com- 
mon law meaning, but in their popular sense 
cover all cases of lewd intercourse; People 
v. Cummons, 56 Mich. 544, 23 N. W. 215. 

An exception against a woman suing for 
dower, on the ground that she was the con- 
cubine, and not the wife, of the man of whose 
land she seeks to be endowed. Britt. e. 107. 


CONCUBINATUS. In Roman law. An in- 
formal, unsanctioned, or “natural” marriage, 
as contradistinguished from the juste nuptie, 
or justum matrimonium, the civil marriage. 


CONCUBINE. (1) A woman who cohabits 
with a man to whom she is not married. (2) 
A sort of inferior wife, among the Romans, 
upon whom the husband did not confer his 
rank or quality. 


CONCUR. To agree; accord; consent. 
the practice of appellate courts, a ‘“concur- 
ring opinion” is one filed by one of the judg- 
es or justices, in which he agrees with the 
conclusions or the result of another opinion 
filed in the case (which may be either the 
opinion of the court or a dissenting opinion) 
though he states separately his views of the 
ease or his reasons for so concurring. - Blake- 
more v. Brown, 142 Ark. 293, 219 S. W. 311. 

In Louisiana law. To join with other claim- 
ants in presenting a demand against an in- 
solvent estate. 


CONCURATOR. In the civil law. 
or co-curator, or guardian. 


CONCURRENCE. In French law. The pos- 
session, by two or more persons, of equal 
rights or privileges over the same subject- 
matter. : 


CONCURRENCE. DELOYALE. A term of 
the French law nearly equivalent to “unfair 
trade competition ;” and used in relation to 
the infringement of rights secured by trade- 
marks, etc. It signifies a dishonest, perfidi- 
ous, or treacherous rivalry in trade, or any 
manœuvre calculated to prejudice the good 
will of a business or the value of the name 
of a property or its credit or renown with the 
public, to the injury of a business competitor. 
Simmons Medicine Co. v. Mansfield Drug Co., 
93 Tenn. 84, 23 S. W. 165. 


A joint 


CONCURRENT. Running together; having 
the same authority; acting in conjunction; 
agreeing in the same act or opinion; pursuit 
of same course; contributing to the same 
event; contemporaneous. State v. Johnson, 
170 N. C. 685, 86 S. E. 788, 790; Donnelly v. 
Ft. Dodge Portland Cement Corporation, 168 
Iowa, 393, 148 N. W. 982, 984; Brinkman v. 
Morgan (C. C, A.) 253 F. 553, 554, 


In ` 


CONDEMN 

Ag to concurrent “Cause,” “Covenants,” 

“Jurisdiction,” “Insurance,” “Lease,” “Lien,” 

“Negligence,” “Resolution,” and “Writs,” see 
those titles. 


CONCURSO. In the law of Louisiana, the 
name of a suit or remedy to enable creditors 
to enforce their claims against an insolvent 
or failing debtor. Schroeder v. Nicholson, 2 
La, 355. Litigation or opportunity. of litiga- 
tion between various creditors, each claim- 
ing adversely to one another to share in a 
fund or an estate, object being to assemble 
in one accounting all claimants on the fund. 
Seal v. Gano, 160 La. 636, 107 So. 473, 474. 


CONCURSUS. In the civil law. (1) A run- 
ning together; a collision, as concursus credi- 
torum, a conflict among creditors. Seal v. 
Gano, 160. La. 636, 107 So. 478, 474; Graphic 
Arts Bldg. Co. v. Union Indemnity Co., 163 
Ila. 1, 111 So. 470, 471: C. C. Hartwell Co. vy, 
Miller (C. C. A.) 256 F. 273, 274; Miller v. 
Bonner, 163 La. 332, 111 So. 776, 778. (2) 
A concurrence, or meeting, as concursus ac- 
tionum, concurrence of actions. 

A proceeding in Louisiana similar to in- 
terpleader. See Louisiana Molasses Co. v. 
Le Sassier, 52 La. Ann. 2070, 28 So. 217. 


CONCUSS. In Scotch law. To coerce. 


CONCUSSIO. 
of extortion by threats of violence. 
13. 


In the civil law. The offense 
Dig. 47, 


CONCUSSION. 


In the Civil Law 


The unlawful forcing of another by threats 
of violence to give something of value. It 
differs from robbery, in this: That in rob- 
bery the thing is taken by force, while in 
concussion it is obtained by threatened vio- 
lence. Heinec. Elem. § 1071. 


In Medical Jurisprudence 


Concussion of the brain is a jarring of the 
brain substance, by a fall, blow, or other 
external injury, without laceration of its tis- 
sue, or with only microscopical laceration. 
Maynard v. Railroad Co., 48 Or, 63, 72 P. 
590. 


CONDEDIT. In ecclesiastical law. The 
name of a plea entered by a party to a libel 
filed in the ecclesiastical court, in which it 
is pleaded that the deceased made the will 
which is the subject of the suit, and that he 
was of sound mind, 2 Eng. Hee. R. 488; 6 
Eng. Ece. R. 431. 


CONDEMN. To find or adjudge guilty. 8 
Leon. 68. To adjudge or sentence. 3 Bl 
Comm. 291. To adjudge (as an admiralty 
court) that a vessel is a prize, or that she is 
unfit for service. 1 Kent, Comm. 102; 5 
Esp. 65. To set apart or expropriate prop- 
erty for public use, in the exercise of the 


CONDEMNATION 

power of eminent domain. Wulzen v. San 
Francisco, 101 Cal. 15, 35 P. 353, 40 Am. St. 
Rep. 17; State v. Sayer, 43 S. D. 45, 177 N. 
W. 807, 809. 


CONDEMNATION. 


In Admiralty Law 


The judgment or sentence of a court hav- 
ing jurisdiction and acting in rem, by which 
(1) it is declared that a vessel which has 
been captured at sea as a prize was lawfnlly 
so seized and is liable to be treated as prize; 
or (2) that property which has been seized 
for an alleged violation of the revenue laws, 
neutrality laws, navigation laws, etc., was 
lawfully so seized, and is, for such cause, 
forfeited to the government; or (3) that the 
vessel which is the subject of inquiry is uu- 
fit and unsafe for navigation. Gallagher v. 
` Murray, 9 Fed. Cas. 1087, 


In the Civil Law 


A sentence or judgment which condemns 
Some one to do, to give, or to pay some- 
thing, or which declares that his claim or 
pretensions are unfounded. Lockwood v. 
Saffold, 1 Ga. 72. 


In Real Property Law 


The process by which property of a private 
owner is taken for public use, without his 
consent, but upon the award and payment of 
just compensation, being in the nature of a 
forced sale. Atlanta, K. & N. R. Co. v. South- 
ern Ry. Co., 131 F. 666, 66 ©. C. A. 601; 
Venable v. Railway Co., 112 Mo. 103, 20 S. 
W. 493, 18 L. R. A. 68; In re Rugheimer (D. 
C.) 36 F. 369; Jackson v. State, 213 N. Y. 
34, 106 N. B. 758, L. R. A. 1915D, 492, Ann. 
Cas. 1916C, 779; Southern R. Co. v. Jennings, 
130 Tenn. 450, 171 8. W. 82, 83; Filbin Çor- 
poration v. U. S. (D. C.) 266 F. 911, 913. 


A “condemnation proceeding” is a special pro- 
ceeding at law to determine in a single action the 
damages done by the taking, but it is not a civil 
action, or a civil process within the meaning of the 
statutes relating to civil process. In re New Haven 
Water Co., 86 Conn. 361, 85 A. 636, 638, 


CONDEMNATION MONEY. In practice. 
The damages which the party failing in an 
action is adjudged or condemned to pay; 
sometimes simply called the “condemnation.” 

As used in an appeal bond, this phrase 
means the damages which should be award- 
ed against the appellant by the judgment of 
the court. It does not embrace damages 
not included in the judgment.. Doe v. Dan- 
iels, 6 Blackf. (Ind.) 8; Hayes v. Weaver, 
61 Ohio St. 55, 55 N. E. 172; Maloney v. 
Johnson-McLean Co., 72 Neb. 340, 100 N. W. 
424; Ownbey v. Morgan, 105 A. 838, 843, 7 
Boyce (Del.) 297; Thomas v, Gethman, 91 
OKL 42, 215 P. 731, 932. 
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CONDESCENDENCE, In the Scotch law, 
A part of the proceedings in a cause, setting 
forth the facts of the case on the part of 
the pursuer or plaintiff. 


CONDICTIO. In Roman law. A general 
term for actions of a personal nature, found- 
ed upon an obligation to give or do a certain 
and defined thing or service. It is distin- 
guished from vindicatio rei, which is an ac- 
tion to vindicate one’s-right of property in 
a thirg by regaining (or retaining) posses- 
sion of it against the adverse claim of the 
other party. 


CONDICTIO CERTI. An action which lies 
upon a promise to do a thing, where such 
promise or stipulation is certain, (si certa sit 
stipulatio.) Inst. 3, 16, pr.; Id. 3, 15, pr.;. 
Dig. 12, 1; Bract. fol. 1030. ` 


CONDICTIO EX LEGE. An action arising 
where the law gave a remedy, but provided 
no appropriate form of action. Calvin. 


INDEBITATI. An action 
which lay to recover anything which the 
plaintiff had given or paid to the defendant, 
by mistake, and which he was not bound to 


- give or pay, either in fact or in law. 


CONDICTIO REI FURTIVÆ. An action 
which lay to recover a thing stolen, against 
the thief himself, or his heir. Inst. 4, 1, 19. 


CONDICTIO SINE CAUSA. An action 
which lay in favor of a person who had giv- 
en or promised a thing without consideration, 
(cause) Dig. 12, 7; Cod. 4, 9. 


CONDITIO. Lat. 


Conditio beneficialis, que statum construit, 
benignè secundum verborum intentionem est 
interpretanda; odiosa autem, quæ statum 
destruit, stricte secundum verborum proprieta- 
tem accipienda. 8 Coke, 90. A beneficial con- 
dition, which creates an estate, ought to be 
construed favorably, according to the inten- 
tion of the words; but a condition which de- 
stroys an estate is odious, and ought to be 
construed strictly according to the letter of 
the words. 


A. condition. 


Conditio dicitur, cum quid in casum incertum 
qui potest tendere ad esse aut non esse, con- 
fertur. Co. Litt. 201. It is called a “con- 
dition,” when something is given on an un- 
gertain event, which may or may not come 
into existence, 


Conditio illicita habetur pro non adjecta. An 
unlawful condition is deemed as not annexed. 


Conditio præcedens adimpleri debet prius 
quam sequatur effectus. Co. Litt. 201. A con- 
dition precedent must be fulfilled before the 


effect can follow. 
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CONDITION. | 
In the Civil Law 


The rank, situation, or degree of a particu- 
lar person in some one of the different or- 
ders of society. 

An agreement or stipulation in regard to 
Some uncertain futuré event, not of the es- 
sential nature of the transaction, but an- 
nexed to it by the parties, providing for a 
change or modification of their legal rela- 
tions upon its occurrence. Mackeld. Rom. 
Law, § 184. 


—Classification. In the civil law, conditions 
are of the following several kinds: 

The casual condition is that which depends 
on chance, and is in no way in the power ei- 
ther of the creditor or of the debtor. Civ. 
Code La, art. 2023. 

A mized condition is one that depends at 
the same time on the will of one of the parties 
and on the will of a third person, or on the 
will of one of the parties and also on a casual 

„event. Civ. Code La. art. 2025. 

The putestative condition is that which 
makes the execution of the agreement depend 
on an event which it is in the power of the 
one or the other of the contracting parties 
to bring about or to hinder. Civ. Code La. 
art. 2024, 

A resdlutory or dissolving condition is that 
which, when accomplished, operates the revo- 
cation of the obligation, placing matters in 
the same state as though the obligation had 
not existed. It does not suspend, the execu- 
tion of the obligation. It only obliges the 
creditor to restore what he has received in 
case the event provided for in the condition 
takes place. Civ. Code La. art. 2045; Moss 
v. Smoker, 2 La. Ann. 991. 

A suspensive condition is that which de- 
pends, either on a future and uncertain event, 
or on an event which has actually taken 
place, without its being yet known to the 
parties. In the former case, the obligation 
cannot be executed till after the event; in 
the latter, the obligation has its effect from 
the day on which it was contracted, but it 
cannot be enforced until the event be known. 
Civ. Code La. art. 2043; New Orleans v. 
Railroad Co., 171 U. S. 312, 18 S. Ct. 875, 
43 L. Ed. 178; Moss v. Smoker, 2 La. Ann. 
991. A condition which prevents a contract 
from going into operation until it has been 
fulfilled. | 

in French Law 


In French law, the following peculiar dis- 
tinctions are made: (1) A condition is 
casuelle when it depends on a chance or haz- 
ard; (2) a condition is potestative when it 
depends on the accomplishment of something 
which is in the power of the party to ac- 
complish; (3) a condition is miste when it 
depends partly on the will of the party and 
partly on the will of others; (4).a condition 
is suspensive when it is a future and uncer- 
tain event, or present but unknown event, 
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upon which an obligation takes or fails to 
take effect; (5)a condition is resolutotre 
when it is the event which undoes an obliga- ` 
tion which has already had effect as such. 
Brown. 


In Common Law 


The rank, situation, or degree of a particu- 
lar person in some one of the different or- 
ders of society; or his status or situation, 
considered as a juridical person, arising 
from positive law or the institutions of so- 
ciety. Thill v. Pohlman, 76 Iowa, 638, 41 N. 
W. 385. 

A clause in a contract or agreement which 
has for its object to suspend, rescind, or 
modify the principal obligation, or, in case 
of a will, to suspend, revoke, or modify the 
devise or bequest. Towle v. Remsen, 70 N. 
Y. 303. 

A modus or quality annexed by him that 
hath an estate, or interest or right to the 
Same, whereby an estate, etc., may either be 
defeated, enlarged, or created upon an un- 
certain event. Co. Litt. 201a. 

A qualification or restriction annexed to a 
conveyance of lands, whereby it is provided 
that in case a particular event does or does 
not happen, or in case the grantor or gran- 
tee does or omits to do a particular act, an 
estate shall commence, be enlarged, or be 
defeated. Heaston v. Randolph County, 20 
Ind. 398; Cooper v. Green, 28 Ark. 54; State 
v. Board of Public Works, 42 Ohio St. 615;. 
Selden v. Pringle, 17 Barb. (N. Y.) 465; An- 
derson v. Palladine, 39 Cal. App. 256, 178 P.- 
553. 554. 

An “estate on condition” arises where an 
estate is granted, either in fee simple or oth- 
erwise, with an express qualification annex- . 
ed, whereby the estate granted shall either 
commence, be enlarged, or be defeated, upon 
performance or breach of such qualification 
or condition. Hall v. Quinn, 190 N. C. 326, 
180 S. E. 18, 20; Pédro v. Potter, 197 Cal. 
751, 242 P. 926, 929, 42 A, L. R. 1165; Wil- 
liams v. Notopolos, 259 Pa. 469, 103 A. 290, 
291; Joyce v. Krupp, 88 Cal. App. 391, 257 
P. 124, 127; Nowak v. Dombrowski, 237 Ill. 
108, 107 N. E. 807, 808: Board of Education 
of Borough of West Paterson v. Brophy, 90 
N. J. Eq. 57, 106 A, 32, 34; Farmers’ State 
Bank v. Mincher (Tex. Civ. App.) 267 S. W. 
996, 1001; In re Conway’s Estate, 198 N. 
Y. S. 351, 120 Mise. 287; Sheets v. Vandalia 
R. Co., 74 Ind. App. 597, 127 N. E. 609, 610; 
H. H. Hitt Lumber Co. v. Cullman Coal & 
Coke Co, 200 Ala. 415, 76 So. 347, 348: 
Yazoo & M, V. R. Co. v. Scott, 108 Miss, 871, 
67 So. 491, 495, L. R. A. 1915F, 239, Ann. Cas. 
1917E, 880. 

Mode or state of being; state or situation ; 
essential quality; property; attribute. Con- 
solidated Arizona Smelting Co. v. Egich, 22 
Ariz. 543, 199 P. 132, 184; Great Eastern 
Casualty Co. v. Smith (Tex. Civ. App.) 174 8S. 
W. 687; Griffee v. Delaware River Ferry Co., 
91 N. J. Law, 280, 102 A. 694, 695. 
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—Classification, The different kinds of con- 
ditions known to the common law may be ar- 
ranged and described as follows: 

They are eithér express or implied, the 
former when incorporated in express terms 
in the deed, contract, lease, or grant; the 
latter, when inferred or presumed by law, 
from the nature of the transaction or the 
conduct of the parties, to have been tacitly 
understood between them as a part of the 
agreement, though not expressly mentioned. 
2 Crabb, Real Prop. p. 792; Bract. fol. 47; 
Civ. Code La. art. 2026; Raley v. Umatilla 
County, 15 Or, 172, 13 P. 890, 3 Am. St. Rep. 
142. Express and implied conditions are also 
called by the older writers, respectively, con- 
ditions in deed (or in fact, the Law French 
term being conditions en fait) and conditions 
in law. Co. Litt. 201a. 

They are possible or impossible; the for- 
mer when they admit of performance in the 
ordinary course of events; the latter when 
it is contrary to the course of nature or 
human limitations that they should ever be 
performed. 

They are lawful or unlawful; the former 
when their character is not in violation of 
any rule, principle, or policy of law; the 
latter when they are such as the law will not 
allow to be made. 

They are consistent or repugnant; the for- 
mer when they are in harmony and concord 
with the other parts of the transaction; 
the latter when they contradict, annul, or 
neutralize the main purpose. of the contract. 
Repugnant conditions are also called “in- 
sensible.” 

They are afirmative or negative; the for- 
mer being a condition which consists in doing 
a thing; as provided that the lessee shall 
pay rent, etc, and the latter being a con- 
dition which consists in not doing a thing; 
as provided that the lessee shall not alien, 
etc. Shep. Touch. 118. ` 

They are precedent or subsequent. A con- 
dition precedent is one which must happen or 
be performed before the estate to which it is 
annexed can vest or be enlarged; or it is one 
which is to be performed before some right 
dependent thereon accrues, or some act de- 
pendent thereon is performed. 'Towle v. Rem- 
sen, 70 N. Y. 309; Jones v. U. S., 96 U. S. 26, 
2A L. Ed. 644; Redman v. Insurance Co., 49 
Wis. 481, 4 N. W. 591; Beatty’s Estate v. 
Western College, 177 Ill. 280, 52 N. E. 432, 
42 L. R. A. 797, 69 Am. St. Rep. 242; Warner 
v. Bennett, 31 Conn. 475; Blean v. Messenger, 
33 N. J. Law, 503. A “condition precedent” 
is one that is to be performed before the agree- 
ment becomes effective, and which calls for 
the happening of some event or the perform- 
ance of some act after the terms of the con- 
tract have been agreed on, before the contract 
shall be binding on the parties. Mumaw v. 
Western & Southern Life Ins. Co., 97 Ohio St. 
1, 119 N. E. 132, 185;° Rogers v. Maloney, 85 
Or. 61, 165 P. 357, 358; Yerger v. Simmons, 
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186 La. 280, 67 So. 8, 6; Sunshine Cloak & 
Suit Co. v. Roquette Bros., 30 N. D. 143, 152 
N. W. 359, 362, L. R. A. 1916B, 932; Depart- 
ment of Public Works and Buildings v. Porter, 
827 Ill. 28, 158 N. E. 366, 369; In re Scctt’s 
Will (Sur.) 204 N. Y. S. 478, 491; In re Baech- 
ler’s Will, 202 N, Y. S. 485, 492, 121 Misc. 691; 
MclIsaac v. Hale, 104 Conn. 374, 182 A. 916, 
917; Richards v. Richards, 808 Ill. 306, 136 
N. E. 417, 418; Fraley v. Wilkinson, 79 Okl. 
21, 191 P. 156, 157; Bakersfield Improvement 
Co. v. Bakersfield Theater Co., 40 Cal. App. 
708, 181 P. 851, 852; Elson v. Jones, 42 Idaho, 
349, 245 P. 95, 96; Burns ¥ American Nat. 
Ins. Co. (Tex. Com. App.) 280 S. W. 762. 765; 
Scott v. Roethlesberger, 178 Mich. 581. 146 
N. W. 307, 308; Nowak v. Dombrowski. 267 
Ill. 103, 107 N. E. 807, 808: Britton v. Taylor, 
168 N. C. 271, 84 S. E. 280. 281; Metropolitan 
Life Ins. Co. v. Goodman. 10 Ala. App. 446, 
65 So. 449, 450; Mercer-Lincoln Pine Knob 
Oil Co. v. Pruitt, 191 Ky. 207, 229 S. W. 874, 
375. <A condition subsequent is one annexed 
to an estate already vested, by the perform- 
ance of which such estate is kept and contin- ` 
ued, and by the -failure or non-performance 
of which it is defeated; or it is a condition 
referring to a future event, upon the happen- 


‘ing of which the obligation becomes no longer 


binding upon the other party, if he chooses to 
avail himself of the condition. Co. Litt. 201; 
2 BL Comm. 154; Civ. Code Cal. § 1486; Code 
Ga. § 2722 (Civ. Code 1910, § 4224); Goff v. 
Pensenhafer, 190 Ill. 200, 60 N. E. 110; Mor- 
an v. Stewart, 173 Mo. 207, 78 S. W. 177; 
Hague v. Ahrens, 53 F. 58, 3 C. C. A. 426; 
Towle v. Remsen, 70 N. Y. 309; Chapin v. 
School Dist., 35 N. H. 450; Blanchard v. Rail- 
road Co., 31 Mich. 49, 18 Am. Rep. 142; Coop- 
er v. Green, 28 Ark. 54; Sheets v. Vandalia 
R. Co., 74 Ind. App. 597, 127 N. E. 609, 611; 
Bou v. Willits, 61 Cal. App. 32, 214 P. 519, 
520; Godding v. Hall, 56 Colo. 579, 140 P. 
165, 172; Lowery v. May, 213 Ala. 66, 104 
So. 5, 8; Kent v. Stevenson, 127 Miss. 529, 
90 So, 241, 242; Northwestern Nat. Life Ins. 
Co. v. Ward, 56 Okl. 188, 155 P. 524, 526; 
Horn v. Brand, 133 Ark. 567, 203 S. W. 5, 6; 
Hall v. Quinn, 190 N. C. 326, 130 S. E. 18, 20; 
Hawkins y. Hansen, 92 Kan. 740, 142 P. 280, 
281, L. R. A. 1915A, 95. 

Conditions may also be positive (requiring 
that a specified event shall happen or an act 
be done) and restrictive or negative, the latter 
being such as impose an obligation not to do 
a particular thing, as, that a lessee shall not 
alien or sub-let or commit waste, or the like. 
Shep. Touch. 118. 

They may be single, copulative, or disjunc- 
tive. Those of the first kind require the per- 
formance of one specified thing only; those of 
the second kind require the performance of 
divers acts or things; those of the third kind 
require the performance of one of several 
things. Shep. Touch. 118. ` . 

Conditions may also be independent, de- 
pendent, or mutual, They belong to the first 
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class when each of the two conditions must be 
performed without any reference to the oth- 
er; to the second class when the performance 
of one condition is not obligatory until the 
actual performance of the other; and to the 
third class when neither party need perform 
his condition unless the other is ready and 
willing to perform his, or, in other words, 
when the mutual covenants go to the whole 
consideration on both sides and each is pre- 
cedent to the other. Huggins v. Daley, 99 F. 
609, 40 C. C. A. 12, 48 L. R. A. 320. 

The following varieties may also be noted: 
A condition collateral is one requiring the per- 
formance of a collateral act having no nec- 
essary relation to the main subject of the 
agreement. A compulsory condition is one 
which expressly requires a thing to be done, 
as, that a lessee shall pay a specified sum 
of money on a certain day or his lease shall be 
void. Shep. Touch. 118. Coneurrent condi- 
tions are those which are mutually dependent 
and are to be performed at the same time. 
Civ. Code Cal. § 1437; Kennedy v. Dennstadt, 
31 N. D. 422, 154 N. W. 271, 273; Milwaukee 
Land Co. v. Ruesink, 50 Mont. 489, 148 P. 
396, 401. A condition inherent is one annexed 
to the rent reserved out of the land whereof 
the estate is made, or rather, to the estate in 
the land, in respect of rent. Shep. Touch. 
118. ; 

Synonyms Distinguished 


A “condition” is to be distinguished from 
a limitation, in that the latter may be to or 
for the benefit of a stranger, who may then 
take advantage of its determination, while 
only the grantor, or those who stand in his 
place, can take advantage of a conditicn, 
(Hoselton v. Hoselton, 166 Mo. 182, 65 S. W. 
1005; Stearns v. Gofrey, 16 Me. 158;) and in 
that a limitation ends the estate without entry 
or claim, which is not true of a condition. It 
also differs from a conditional limitation. In 
determining whether, in -the case of estates 
greater than estates for years, the language 
constitutes a “condition”: or a “conditional 
limitation,” the rule applied is that, where 
an estate is so expressly limited by the words 
of its creation that it cannot endure for any 
` longer time than until the condition happens 
on which the estate is to fail, this is limita- 
tion, but when the estate is expressly granted 
on condition in deed, the law permits it to 
endure beyond the time of the contingency 
happening, unless the grantor takes advan- 
tage of the breach of condition, by making 
entry. Lonas vy. Silver, 195 N. Y. S. 214, 215, 
201 App. Div. 383; Hess v. Kernen Bros., 169 
Iowa, 646, 149 N. W. 847, 851; Norman §, 
Riesenfeld, Inc., v. R. W. Realty Co., 217 N. 
Y. S. 306, 311, 127 Misc. 630; Eastham v. 
Eastham, 191 Ky. 617, 231 S. W. 221, 222; 
Yarbrough v. Yarbrough, 151 Tenn. 221, 269 
S. W. 36,38; Church v. Grant, 3 Gray (Mass.) 
147, 63 Am. Dec. 725. It differs also from a 
covenant, which can be made by either gran- 
tor or grantee, while only the grantor can 
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make a condition (Co. Litt. 70); De Grasse 
v. Verona Mining Co., 185 Mich. 514, 152 N. 
W. 242, 246; Murphy v. Schuster Springs 
Lumber Co., 215 Ala. 412, 111 So. 427, 430; 
Perkins v. Kirby, 35 R. I. 84, 85 A. 648, 651. 
The chief distinction between a condition sub- 
sequent in a deed and a covenant pertains to 
the remedy in event of breach, which, in the 
former case, subjects the estate to a forfei- 
ture, and in the latter is merely a ground for- 
recovery of damages. Rooks Creek Evangel- 
ical Lutheran Church v. First Lutheran 
Church of Pontiac, 290 Ill. 133, 124 N. E. 793, 
795, T A. L. R. 1422. A charge is a devise of 
land with a bequest out of the subject-matter, 
and a charge upon the devisee personally, in 
respect of the estate devised, gives him an 
estate on ‘condition. A condition also dif- 
fers from a remainder; for, while the former 
may operate to defeat the estate before its 
natural termination, the latter cannot take 
effect until the completion of the preceding 
estate. 


CONDITIONAL. That which is dependent 
upon cr granted subject to a condition. 


CONDITIONAL CREDITOR. In the civil 
law. A creditor having a future right of ac- 
tion, or having a right of action in expectancy. 
Dig. 50, 16, 54. 


CONDITIONAL STIPULATION, In the civil 
law. A stipulation to do a thing upon condi- 
tion, as the happening of any event. 

As to conditional “Acceptance,” “Appear- 
ance,” “Bequest,” “Contract,” “Delivery,” 
“Devise,” “Fee,”. “Guaranty,” “Judgment,” 
“Legacy,” “Limitation,” “Obligation,” “Par- 
don,” “Privilege,” and “Sale,” see those titles. 


Conditiones qualibet odios#; maxime autem 
contra matrimonium: et commercium. Any con- 
ditions are odious, but especially those which 
are against. [in restraint. of] marriage and 
ecommerce. Lofft, Appendix, 644. 


CONDITIONS OF SALE. The. terms upon 
which sales are made at auction; usually 
written or printed and exposed in the auction 
room at the time of sale. 


CONDOMINIA. In the civil law. Co-owner- 
ships or limited ownerships, such, as emphy- 
teusis, superficies, pignus, hypotheca, usus- 
fructus, usus, and habitatio. These were more 
than mere jura in re aliené, being portion. of 
the dominium itself, although they are com- 
monly distinguished from the dominium 
strictly so called. Brown. 


CONDONACION. In Spanish law. The re- 
mission of a debt, either expressly or tacitly. 


CONDONATION. The conditional remission 
or forgiveness, by means of continuance or 
resumption of marital cohabitation, by one of 
the married parties, of a known matrimonial 
offense committed. by the other, that would 
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constitute a cause of divorce; the condition 
being that the offense shall not be repeated. 
See Paig v. Pain, 37 Mo. App. 115; Betz v. 
Betz, 25 N. Y. Super. Ct. 696; Thomson v. 
Thomson, 121.Cal. 11, 53 P. 403; Harnett v. 
Harnett, 55 -Icwa, 45, 7 N. W. 394; Eggerth 
v. Eggerth, 15 Or. 626, 16 P. 650; Turnbull v. 
Turnbull, °23 Ark. 615; Odom v. Odom, 36 
Ga. 318; Polson v. Polson, 140 Ind. 310, 39 
N. E. 498; Biltgen v. Biltgen, 121 Kan. 716, 
250 P. 265, 267; Marshall v. Marshall, 55 
App. D. C. 178, 3 F.(2d) 344, 346, 40 A. L. 
R. 624; Arnold v. Arnold (Mo. Sup.) 222 8. 
W. 996, 999; Christensen v. Christensen, 125 
Me. 397, 134 A. 373; Norman v. Norman, 88 
W. Va. 640, 107 5. E. 407, 409; Sayles v. 
Sayles, 41 R. I. 170, 103 A. 225; Greco v. 
Greco, 2 W. W. Harr. (Del.) 242, 121 A. 666; 
Lipe v. Lipe, 327 Ill. 39, 158 N. E. 411, 413; 
Pichon v. Pichon, 164 La. 272, 113 So. 845; 
Bridge v. Bridge (N. J. Ch.) 98 A. 690, 691; 
Elder v. Elder, 139 Va. 19, 123 S. E. 369, 371. 

The term is also sometimes applied to for- 
giveness of a past wrong, fault, injury, or 
breach of duty in other relations, as, for ex- 
ample, in that of master and. servant. Leath- 
erberry v. Odell (C. C.) 7 F. 648. Also, ante- 
nuptial unchastity is capable. of “condona- 
tion.” Wesley v. Wesley, 181 Ky. 135, 204 S. 
W. 165, 166. 


CONDONE. To make condonation of, 


CONDUCE. To contribute to as a result. 
Board of Com’rs of Mercer County v. Deitsch, 
94 Ohio St. 1, 113 N. E. 745, 747. 


CONDUCT, v. To manage; direct; carry on; 
regulate; do business. Wichita Film & Sup- 
-ply Co. v. Yale, 194 Mo. App. 60, 184 S. W. 
119, 121. 


CONDUCT, n. Personal behavior; deport- 
ment; mode of action; any positive or nega- 
tive act. Kelly v. State, 151 Md. 87, 133 A. 
899, 904; Abramowitz v. Abramowitz (Sup.) 
140 N. Y. 8. 275, 276; Hemphill v. Enterprise 
‘Lodge No. 75, 66 Pa. Super. Ct. 134, 140; Lam- 
born v. New York Cotton Exch., 197 N. Y. S. 
57, 60, 203 App. Div. 565. 


CONDUCT MONEY. In English practice. 
Money paid to a witness who thas been sub- 
-pœnaed on a trial, sufficient to defray the 
reasonable expenses of going to, staying at, 
and returning from the place of trial. Lush, 
Pr. 460; Archb. New Pr. 6389. 


CONDUCT! ACTIO. In the civil law. An 
action which the hirer (conductor) of a thing 
might have against the letter, (locator.) Inst. 
3, 25, pr. 2s 


CONDUCTIO. In the civil law. A hiring. 
Used generally in connection with the term 
locatio, a letting. Locatio et conductio, (some- 
times united as a compound word, “locatio- 
conductio,”) a letting and hiring. Inst. 3, 25; 
Bract. fol. 62, c. 28; Story; Bailm. §§ 8, 368. 
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CONDUCTOR. In the civil law. A hirer. 


CONDUCTOR OPERARUM. In the civil law. 
A person who engages to perform a piece of 
work for another, at a stated price. 


CONDUCTUS. A thing hired. 


CONE. In geology. Area built up by a 
stream, near the mouth of a canyon of bould- 
ers, small stones, gravel, sand and other detri- 
tus. Haack v. San Fernando Mission Land. 
Co., 177 Cal. 140, 169 P. 1021, 1022. 


CONE AND KEY. In old English law. A 
woman at fourteen or fifteen years of age 
may take charge of her house and receive 
cone and key; that is, keep the accounts and 
keys. Cowell. Said by Lord Coke to be 
cover and keye, meaning that at that age a 
woman knew what in her house should be kept 
under lock and key. 2 Inst. 203. 


CONFARREATIO. In Roman law. A sacri- 
ficial rite resorted to by marrying persons of 
high patrician or priestly degree, for the pur- 
pose of clothing the husband with the manus 
over his wife; the civil modes of effecting 
the same thing being coemptio, (formal,) and 
usus mulieris, (informal) Brown. 


CONFECTIO. The making and completion of 
a written instrument. 6 Coke, 1. 


CONFEDERACY. 


In Criminal Law 


The association or banding together of two 
or more persons for the purpose of committing 
an act or furthering an enterprise which is 
forbidden by law, or which, though lawful 
in itself, becomes unlawful when made the 
object of the confederacy. State v. Crowley, 
41 Wis. 284, 22 Am. Rep. 719; Watson v. 
Navigation Co., 52 How. Prac. (N. Y.) 353. 
Conspiracy is a more technical term for this 
offense. 

The act of two or more who combine to- 
gether to do any.damage or injury to another, 
or to do any unlawful act. Jacob. See Wat- 
son v. Navigation Co., 52 How. Prac. (N, Y.) 
858; State v. Crowley, 41 Wis. 284, 22 Am. 
Rep. 719. ` 

In Equity Pleading 


An improper combination alleged to have 
been entered into between the defendants to 
a bill in equity. 


In International Law 


A league or agreement between two or more 
independent states whereby they unite for 
their mutual welfare and the furtherance of 
their common aims. The term may apply to 
a union so formed for a temporary or limited 
purpose, as in the case of an offensive and 
defensive alliance; but it is more commonly 
used to denote that species of political con- 
nection between two or more independent 
states by which a central government is ¢re- 
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ated, invested with certain powers of sover- 
eignty, (mostly. external,) and acting upon the 
several component states as its units, which, 
however, retain their sovereign powers for 
domestic purposes and some others. See Fed- 
eral Government. 


CONFEDERATION. A league or compact for 
mutual support, particularly of princes, na- 
tions, or states. Such was the colonial gov- 
ernment during the Revolution. 


Articles of Confederation 


The name of the instrument embodying the 
eompact made between the thirteen original 
states of the Union, before the adoption of the 
present constitution. 


CONFERENCE. A meeting of several per- 
sons for deliberation, for the interchange of 
opinion, or for the removal of differences or 
disputes. Thus, a meeting between a counsel 
and solicitor to advise on the cause of their 
elient. 

In the practice of legislative bodies, when 
the two houses cannot agree upon a pending 
measure, each appoints a committee of “con- 
ference,” and the committees meet and con- 
sult together for the purpose of removing dif- 
ferences, harmonizing conflicting views, and 
arranging a compromise which will be accept- 
ed by both houses, 


In International Law 


A personal meeting between the diplomatic 
agents of two or more powers, for the purpose 
of making statements and explanations that 
© will obviate the delay and difficulty attending 
the more formal conduct of negotiations. 


In French Law 


A concordance or identity between two laws 
or two systems of laws. 


CONFESS. To admit the truth of a charge 
or accusation, Usually spoken of charges of 
tortious or criminal conduct. 


CONFESSIO. Lat. A confession. Confessio 
in judicio, a confession made in or before a 
court. ` 


Confessio facta in judicio omni probatione ma- 
Jor est. A confession made in court is of 
greater effect than any proof. Jenk. Cent. 102. 


CONFESSION. In criminal law. A volun- 
tary statement made by a person charged with 
the commission of a crime or misdemeanor, 
communicated to another person, wherein he 
acknowledges himself to be guilty of the of- 
fense charged, and discloses the circumstanc- 
es of the act or the share and participation 
which he had in it. Spicer v, Com. (Ky.) 51 
8S. W. 802; People v. Parton, 49 Cal, 637; Lee 
v. State, 102 Ga. 221, 29 S. E. 264; State v. 
Heidenreich, 29 Or. 381, 45 P. 755; People v. 
Rupert, 316 Ill. 38, 146 N. E. 456, 458; Easter- 
ling v. State, 24 Ga. App. 424, 100 8. E. 727; 
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Pringle v. State, 108 Miss. 802, 67 So. 455, 457; 
Commonwealth v. Haywood, 247 Mass. 16, 141 
N. E. 571, 572; People v. Reilly, 224 N. Y. 90, 
120 N. E. 118, 114; People v. Ford, 25 Cal. 
App. 388, 143 P. 1075, 1086; Minter v. State, 
158 Ga, 127, 123 S. E. 28, 25; McGarrah v. 
State, 17 OK1. Cr. 240, 187 P. 505, 507; State 
v. Dixson, 80 Mont. 181, 260 P. 138, 143; State 
v. Pittman, 187 8S. C. 75, 1384 S. ©. 514, 519; 
Bates v. State, 78 Fla. 672, 84 So. 373, 375; 
State v. Mariano, 87 R. I. 168, 91 A. 21, 27. 

Also the act of a prisoner, when arraigned 
for a crime or misdemeanor, in acknowledging 
and avowing that he is guilty of the offense 
charged. 


Classifieation 


Confessions are divided into judécial and 
extrajudicial, The former are such as are 
made before a magistrate or court in the due 
course of legal proceedings, while the latter 
are such as are made by a party elsewhere 
than in court or before a magistrate. Speer 
v. State, 4 Tex. App. 479; State v. Snider, 81 
W. Va. 522, 94 S. E. 981, 988; State v. Ste- 
venson, 98 Or. 285, 193 P. 1030, 1032; State v. 
Bowman, 294 Mo. 245, 243 S. W. 110, 116. An 
implied confession is where the defendant, 
in a case not capital, does not plead guilty 
but indirectly admits his guilt by placing him- 
self at the mercy of the court and asking for 
a light sentence. 2 Hawk. P. C. p. 469; State 
v. Conway, 20 R. I. 270, 38 A. 656. An indirect 
confession is one inferred from the conduct 
of the defendant. State v. Miller, 9 Houst. 
(Del.) 564, 32 A. 187; People v. Tielke, 259 
Il. 88, 102 N. E. 229, 231. A naked confession 
is an admission of the guilt of the party, but 
which is not supported by any evidence of the 
commission of the crime. A relative confes- 
sion, in the older criminal law of England, “is 
where the accused confesseth and appealeth 
others thereof, to become an approver,” (2 
Hale, P. C. c. 29,) or in other words to “turn 
king’s evidence.” This is now obsolete, but 
something like it is practiced in modern law, 
where one of the persons accused or supposed 
to be involved in a crime is put on the wit- 
ness stand under an implied promise of par- 
don. Com. v. Knapp, 10 Pick.. (Mass.) 477, 
20 Am. Dec. 534; State v. Willis, 71 Conn. 
298, 41 A. 820. A simple confession is merely 
a plea of guilty. State v. Willis, 71 Conn. 
293, 41 A. 820; Bram v. U. S., 168 U. S. 582, 
18 S. Ct. 183, 42 L. Bd. 568. A voluntary con- 
fession is one made spontaneously by a person 
accused of crime, free from the influence of 
any extraneous disturbing cause, and in par- 
ticular, not influenced, or extorted by vio- 
lence, threats, or promises. State v. Clifford, 
86 Iowa, 550, 53 N. W. 299, 41 Am. St. Rep. 
518; State v. Alexander, 109 La. 557, 33 So. 
600; Com. v. Sego, 125 Mass. 213; Bullock 
y. State, 65 N. J. Law, 557, 47 A. 62, 86 Am. 
St. Rep. 668; Colburn v. Groton, 66 N. H. 151, 
28 A, 95, 22 L. R. A. 763; Fisher v. State, 145 
Miss, 116, 110- So. 361, 363; State v. Guie, 56 
Mont. 485, 186 P. 329, 330, 


CONFESSION 


No confession induced by official threat of 
prosecution is voluntary. Cannan. vy. U. S. (C. 
C. A.) 19 F.(2d) 823, 824; State v. Dolan, 86 
N. J. Law, 192, 90 A. 1034, 1035; People v. 
Brockett, 195 Mich. 169, 161 N. W. 991, 993; 
State v. Murphy, 87 N. J. Law, 515, 94 A. 
640, 644; Bachelor v. State, 216 Ala. 356, 113 
So. 67, 70; Murphy v. U. S, (C. C. A.) 285 F. 
801, 807; State v. Genese, 102 N. J. Law, 134, 
130 A. 642, 645; Commonwealth v. McClana- 
han, 153 Ky. 412, 155 S. W. 1131, 1133, Ann. 
Cas. 1915C, 132; Brown v. State, 36 Ga. App. 
84, 135 S. E. 765, 766; Johnson v. State, 107 
Miss. 196, 65 So. 218, 51 L. R. A. (N. S.) 1183; 
State v. Dye, 36 Nev. 143, 133 P. 935, 936. 

It need not be spontaneous nor proceed 
wholly at maker’s suggestion, but may be set 
in motion by external causes, so long as such 
influences are not what the law deems improp- 
er. People y. Vinci, 295 Ill. 419, 129 N. E. 193, 
195; Dewein vy. State, 114 Ark. 472, 170 S. W. 
582, 586; State v. Priest, 117 Me. 223, 103 A, 
359, 362. 


—Confession and avoidance. A plea in con- 
fession and avoidance is one which avows 
‘and confesses the truth of the averments of 
fact in the declaration, either expressly or 
by implication, but then proceeds to allege 
new matter which tends to deprive the facts 
admitted of their ordinary legal effect, or to 
obviate, neutralize, or avoid them. Bavarian 
Brewing Co. v. Retkowski, 113 A. 903, 907, 
1 W. W. Harr. (Del) 225;. Swift & Henry 
Live Stock Commission Co. v. Mounts (Tex. 
Civ. App.) 295 S. W. 932, 935. 


—Confession of defense. In English practice. 
Where defendant alleges a ground of defense 
arising since the commencement of the ac- 
tion, the plaintiff may deliver confession of 
such defense and sign judgment for his costs 
up to the time of such pleading, unless it be 
otherwise ordered. Jud. Act 1875, Ord. XX, 
r. 83. 


~-Confession of judgment. The act of a debtor 
in permitting judgment to be entered against 
him by his creditor, for a stipulated sum, by 
a written statement to that effect or by war- 
rant of attorney, without the institution of 
legal proceedings of any kind. 


—Confessing error. A plea to an assignment 
of error, admitting the same. 


CONFESSO, BILL TAKEN PRO. In equity 
practice. An order which the court of chan- 
cery makes when the defendant does not file 
an answer, that the plaintiff may take such 
a decree as the case made by his bill war- 
rants. l 


CONFESSOR. An ecclesiastic who receives 
auricular confessions of sins from persons 
under his spiritual charge, and pronounces 
absolution upon them. ‘The secrets of the 
confessional are not privileged communica- 
„tions at common law, but this has been 
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changed by statute in some states. See 1 
Greenl. Ev. §§ 247, 248. 


CONFESSORIA ACTIO. Lat. In the civil 
law. An action for enforcing a servitude. 
Mackeld. Rom. Law, § 324. 


Confessus in judicio pro judicato habetur, et 
quodammodo sua sententiad damnatur. 11 
Coke, 30. A person confessing his guilt when 
arraigned is deemed to have been found 
guilty, and is, as it were, condemned by his 
own sentence. 


CONFIDENCE. Trust; reliance; ground 
of trust. In the construction of wills, this 
word is considered peculiarly appropriate to 
create a trust. “It is as applicable to the 
subject of a trust, as nearly a synonym, as 
the English language is capable of. -Trust 
is a confidence which one man reposes in 
another, and confidence is a trust.” Appeal 
of Coates, 2 Pa. 133. 


CONFIDENCE GAME. Obtaining of money 
or property by means of some trick, device, 
or swindling operation in which advantage 
is taken of the confidence which the victim 
reposes in the swindler. People v. Mutehler, 
309 TIL 207, 140 N. E. 820, 822, 35 A. L. R. 
339; State v. Moran, 56 Mont. 94, 182 P. 
110, 118; People v. Miller, 278 Tl. 490, 116 
N. E. 131, 136, L. R. A. 1917E, 797; State 
v. Hathaway, 168 Wis. 518, 170 N. W. 654, 
656; People v. Benton, 324 Il. 331, 155 N. 
E. 308, 309, 56 A. L. R. 725; State v. Eche- 
verria, 163 La. 13, 111 So. 474, 475; Roll 
y. People, 78 Colo. 589, 243 P. 641, 643. 


CONFIDENTIAL. Intrusted with the con- 
fidence of another or with his secret affairs 
or purposes; intended to be held in con- 
fidence or kept secret. 


CONFIDENTIAL COMMUNICATIONS. See 
Communication. 


CONFIDENTIAL CREDITOR. This term 
has been applied to the creditors of a fail- 
ing debtor who furnished him with the means 
of obtaining credit to which he was not en- 
titled, involving in loss the unsuspecting and 
fair-dealing creditors. Gay v. Strickland, 112 
Ala, 567, 20 So. 921. 


CONFIDENTIAL RELATION. A fiduciary 
relation. These phrases are used as conver- 
tible terms. It is a peculiar relation which 
exists between client and attorney, principal 
and agent, principal and surety, landlord 


and tenant, parent and child, guardian and 


ward, ancestor and heir, husband and wife, 
trustee and cestui que trust, executors or ad- 
ministrators and creditors, legatees, or dis- 
tributees, appointer and appointee under pow- 
ers, and partners and part owners. In these 
and like cases, the law, in order to prevent 
undue advantage from the unlimited confi- 
dence or sense of duty which the relation 
naturally creates, requires the utmost degree 
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of good faith in all transactions between the 
parties. Robins v. Hope, 57 Cal. 493; Peo- 
ple v. Palmer, 152 N. Y. 217, 46 N. E. 328; 
` Brown v. Deposit Co., 87 Md. 377, 40 A. 256; 
In re Brand, 173 N. Y. S. 169,.173, 185 App. 
Div. 134; Raney v. Raney, 216 Ala. 30, 112 
So. 313, 316; Scott v. Brown, 90 Ind. App. 
367, 157 N. B. 64, 68; Bordner v. Kelso, 293 
Ill. 175, 127 N. E. 337, 338; Leedom v. Pal- 
mer, 274 Pa. 22, 117 A. 410, 411; Derdyn v. 
Low, 94 OkL 41, 220 P. 945, 947; In re 
Cover’s Estate, 188 Cal. 133, 204 P. 583, 588. 
The term “confidential relations,” within the 


exception to the rule that misrepresentations . 


of law will not work an estoppel, is not con- 
fined to the strict fiduciary relationship ex- 
isting between those having definite, well- 
recognized legal relations of trust and con- 
fidence, but extends to every possible ease 
in which a fiduciary relation exists as a fact, 
though it may be a moral, social, domestic, 
or merely personal relation, and need not be 
a legal one. Robbins v. Law, 48 Cal. App. 
555, 192 P. 118, 120; Roberts v. Parsons, 
195 Ky. 274, 242 S. W. 594, 596; Wood v. 
‘White, 123 Me. 139, 122 A. 177, 179; Hitch- 
cock v. Tackett, 208 Ky. 803, 272 S. W. 52, 
54. . 


CONFINEMENT. Confinement may be by 
either a moral or a physical restraint, by 
threats of violence with a present force, or 
by physical restraint of the person. U. S. v. 
‘Thompson, 1 Sumn. 171, Fed. Cas. No. 16,492; 
Ex parte Snodgrass, 43 Tex. Cr. R. 359, 65 
8. W. 1061. 

Restraint by sickness in childbirth; lylng- 
in for delivery of child, or possibly because 
of advanced pregnancy. Rose v. Common- 
wealth Beneficial Ass'n, 86 A.. 678, 674, 4 
Boyce (Del.) 144; Searle v. Carroll (N. J. 
Sup.) 91 A. 600. 


Solitary Confinement 
See Solitary Confinement, 


CONFIRM. To complete or establish that 
which was imperfect or uncertain; to ratify 
what has been done without authority or 
insufficiently. Boggs v. Mining Co., 14 Cal. 
305; Railway Co. v. Ransom, 15 Tex. Civ. 
App. 689, 41 S. W. 826. 


Confirmare est id firmum facere quod prius 
infirmum fuit. Co. Litt. 295. To confirm is to 
make firm that which was before infirm. 


Confirmare nemo potest prius quam jus ei ac- 
ciderit. No one can confirm before the right 
accrues to him. 10 Coke, 48. 


Confirmat usum qui toliit abusum. He con- 
firms the use [of a thing] who removes the 
abuse [of it]. Moore, 764. 


CONFIRMATIO. The conveyance of an es- 
tate, or the communication of a right. that 
one hath in or unto lands or tenements, to 
another that hath the possession thereof, or 
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some. other estate therein, whereby a void- 
able estate is made sure and unavoidable, or 
whereby a particular estate is increased or 
enlarged. Shep. Touch. 311; 2 Bl. Comm. 
325. ` 


—Confirmatio crescens. An enlarging con- 
firmation; one which enlarges a rightful es- 
tate. Shep. Touch, 311. 


—Confirmatio diminuens. A diminishing con- 
firmation. A confirmation which tends and 
serves to diminish and abridge. the services 
whereby a tenant doth hold, operating as a 


release of part of the services, Shep. Touch. 
311. a 
—Confirmatio perficiens. A confirmation 


which makes valid a wrongful and defeastble 
title, or makes a conditional estate absolute. 
Shep. Touch. 311. 


CONFIRMATIO CHARTARUM. Lat. Con- 
firmation of the charters. A statute passed 
in the 25 Edw. I., whereby the Great Charter 
is declared to be allowed as the common law; 
all ‘judgments contrary to It are declared 
void; copies of it are ordered to be sent ta 


“all cathedral churches and read twice a year 


to the people; and sentence of excommunica- 
tion is directed to be as constantly denounced 
against all those that, by word or deed or 
counsel, act contrary thereto or in any degree 
infringe it. 1 Bl. Comm. 128, 


Confirmatio- est nulla ubi donum præcedens est 
invalidum. Moore, 764; Co. Litt. 295. Con- 


‘firmation is void where the preceding gift is 
‘invalid. 


‘Confirmatio omnes supplet defectus, licet id 
quod actum est ab Initio non valuit: Co. Litt. 
295b. Confirmation supplies all: defeets, 
though that which had ‘been done was not 
valid at the beginning. 


CONFIRMATION. A contract or written 
memorandum thereof, by which that which 
was infirm, difficult of proof, void, imperfect, 
or subject. to be avoided is ratified, rendered 
valid and binding, made firm and. unavoid- 
able. Schifferdecker v. Busch, 225 N. Y. S. 
106, 111, 180 Mise. 625; Weld v. Postal Tele- 
graph Cable Co., 210 N. Y. 59, 108 N. Ð. 
957, 962; Howell v. Elk Hill Butter Co. (D. 
C.) 294 F. 539, 541; Larned v. Larned, 98 - 
Kan. 328, 158 P. 3, 5; Horner v. Daily, 77 
Ind. App. 378, 133 N. E. 585, 586; Hart v. 
Hammett Grocer Co., 132 Ark. 197, 200 8. 
W. 795, 796. 

A conveyance of an estate or right in esse, 
whereby avoidable estate is made sure and 
unavoidable, or whereby a particular estate 
is increased. Co, Litt. 2953. Jackson v. 
Root,.18 Johns. (N. Y.) 60; People v. Law, 
84 Barb. (N. Y.) 511; De Mares v. Gilpin, 
15 Colo. 76, 24 P. 568; Hammond y. Oregon 
& C. R. Co., 98 Or, 1, 193 P. 457, 460; Byers 
‘VY. Wa-wa-ne, 86 Or. 617, 169 P, 121, 125; 
Sanchez v. Deering (C. C. A.) 298 F. 286, 287 ; 
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Beetem v. Garrison, 129 Md. 664, 99 A. 897, 
900. 
In English Ecclesiastical Law 


The ratification by the archbishop of the 
election of a bishop by dean and chapter un- 
der the king’s letter missive prior to the in- 
vestment and consecration of the bishop by 
the archbishop. 25 Hen. VIII. ¢. 20. 


CONFIRMATION OF SALE. The confirma- 
tion of a judicial sale by the court which or- 
dered it is a signification in some way (usual- 
ly by the entry of an order) of the court’s 


approval of the terms, price, and conditions’ 


of the sale. Johnson v. Cooper, 56 Miss. 618; 
Hyman v. Smith, 13 W. Va. 765. 


CONFIRMAVI. Lat. I have confirmed. The 
emphatic word in the ancient deeds of con- 
firmation. Fleta, lib. 3, c. 14, § 5. 


CONFIRMEE. 
firmatiou. 


The grantee in a deed of con- 


CONFIRMOR. The grantor in a deed of con- 
firmation. ° 


CONFISCABLE. Capable of being confiscat- 
ed or suitable for confiscation; liab‘e to for- 


feiture, Camp v. Lockwood, 1 Dall. (Pa.) 393, 
1 L Ed. 1%. 
CONFISCARE. Tn civil and old English law. 


To confiscate; to claim for or bring into the 
fisc, or treasury. Bract. fol, 150. 


CONFISCATE. To appropriate property to 
the use of the state. To adjudge property to 
be forfeited to the public treasury; to seize 
and condemn private forfeited property to 
public use. Ware v. Hylton, 3 Dall. 234, 1 L. 
Ed. 568; State v. Sargent, 12 Mo. App. 2343 
City of Portsmouth v. Publie Utilities Com- 
mission, 108 Ohio St. 272, 140 N. E. 604, 606. 
Formerly, it appears, this term was used 
as synonymous with “forfeit,” but at present 
the distinction between the two terms is well 
marked. Confiscation supervenes upon for- 
teiture. The person, by his act, forfeits his 
property; the state thereupon appropriates 
it, that is, confiscates it. Hence, to con- 
fiscate property implies that it has first been 
forfeited; but to forfeit property does not 
necessarily imply that it will be confiscated. 
“Confiscation” is also to be distinguished 
from “condemnation” as prize. The former is 
the act of the sovereign against a rebellious 
subject; the latter is the act of a belligerent 
against another belligerent. Confiscation may 
be effected by such means, summary or arbi- 
trary, as the sovereign, expressing its will 
through lawful channels, may please to adopt. 
Condemnation as prize can only be made in 
accordance with principles of law recognized 
in the common. jurisprudence of the word. 
Both are proceedings in rem, but confiscation 
recognizes the title of the original owner to 
the property, while in prize the tenure of the 
property is qualified; provisional, and desti- 
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tute of absolute ownership. Winchester v. U. 
S., 14 Ct. Cl. 48. 


CONFISCATEE. One whose property has 
been seized and sold under a confiscation act, 
e. g., for unpaid taxes, See Brent v. New Or- 
leans, 41 La. Ann. 1098, 6 So. 793. 


CONFISCATION. The act of confiscating; 
or of condemning and adjudging to the pub- 
lie treasury. 


CONFISCATION ACTS. Certain acts of con- 
gress, enacted during the progress of the civil 
war (1861 and 1862) in the exercise of the war 
powers of the government and meant to 
strengthen its hands and aid in suppressing 
the rebellion, which authorized the seizure, 
condemnation, and forfeiture of “property 
used for insgirrectionary purposes.” 12 U. §. 
St. at Large, 319, 589; Miller v. U. S., 11 Wail 
268, 20 L, Ed. 135; Semmes v. U. S5., 91 U. 


-&. 27, 23 L. Ed. 193. 


CONFISCATION CASES. The name given to 
a group of fifteen cases decided by the United 
States supreme court in 1868, on the validity 
and construction of the confiscation acts of 
congress. Reported in 7 Wall. 454, 19 L. Ed. 
196. 


CONFISK. An old form of confiscate. 


CONFITENS REUS. An accused person who 
admits his guilt. 


CONFLICT OF LAWS. Inconsistency or dif- 
ference between the municipal laws of dif- 
ferent states or countries, arising in the case 
of persons who have acquired rights or a 
status, or made contracts, or incurred obliga- 
tions, within the territory of two or more 
jurisdictions. 

Heuce, that branch of jurisprudence, aris- 
ing from the diversity of the laws of different 
nations, states or jurisdictions, in their appli- 
cation to rights and remedies, which recon- 
ciles the inconsistency, or decides which law 
or system is to govern in the particular case, 
or settles the degree of force to be accorded 
to the law of another jurisdiction, (the acts 
or rights in question having arisen under it,) 
either where it varies from the domestic law, 
or where the domestic law is silent or not ex- 
clusively applicable to the case in point. In 
this sense it is often called “private interna- 
tional law,” a term adopted by Westlake, by 
Woolsey, Internatl. Law (5th Ed.) § 73, and 
others, and characterized-as “handy and man- 
ageable,” but at bottom inaccurate, by Dicey, 
Conflict of Laws, Moore’s Ed. 12, who points 
out that the defect of the name “Conflict of 
Laws” is that the supposed conflict is fictitious 
and never really takes place, and that. the ex- 
pression has the further radical defect of con- 
cealing from view the circumstance that the 
question by the law of what country a‘given 
transaction shall be governed is often too 
plain to admit of doubt. If; he says, the term 
applies to the conflict in-the mind of a judge 
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as to which of two systems of law should gov- 
‘ern a given case, this amounts simply to say- 


ing that the term “contlict of laws” may. be- 


used ag an inaccurate equivalent for the less 
objectionable phrase “choice of laws.” Tay- 
lor, Jurisprudence, 611, after considering the 
opinion of many writers, concludes that the 
term “private international law” is subject 
to many objections. Holland, Jurisprudence, 
410, considers it “wholly indefensible,” as 
does Gray, Nature, etc., of the Law, 124. Pol- 
lock, First Rook of Jurispr. 99, prefers the 
German term—Internationale Privat-recht. 


CONFLICT OF PRESUMPTIONS. In this 
contlict certain rules are applicable, viz.: (1) 
Special take precedence of general presump- 
tions; (2) constant of casual ones; (8) pre- 
sume in favor of innocence; (4) of legality; 
(5) of validitv; and, when these rules fail, 
the matter is said to be at large. Brown. 


CONFORMITY. Correspondence in form, 
manner, or use; agreement; harmony; con- 
gruity. Guettler v. Alfsen, 289 F. 613, 615, 
53 App. D. C. 215; Brown Real Estate Co. v. 
Lancaster County, 110 Neb. 665, 194 N. W. 
897, 898. 


In English Ecclesiastical Law 


* . : 
Adherence to the doctrines and usages of 
the Church of England. 


CONFORMITY ACT, or STATUTE. A term 
used to designate Act June 1, 1872, e. 255, 
§ 5, 17 Stat. 197, whence is derived Rev. St. 
U. S. § 914 (28 USCA § 724) providing that 
the practice, pleadings, and forms and modes 
of proceeding in civil causes, other than equi- 
ty and admiralty causes, in the federal dis- 
trict courts shall conform, as near as may 
be, to those existing in like causes in the 
courts of the state within which such district 
courts are held. 


CONFORMITY, BILL: OF. 


See Bill of Con- 
formity. - 


CONFRAIRIE. Fr. In old English law. A 
fraternity, brotherhood, or society. Cowell 


CONFRERES. Brethren in a religious house ; 
fellows of one and the-same society. Cowell. 


CONFRONTATION. In criminal law, the act 
of setting a witness face to face with the pris- 
oner, in order that the latter may make any 
objection he has to the witness, or that the 
witness may identify the accused. State v. 
Behrman, 114 N. C. 797, 19 S. E. 220, 25 L. R. 
A. 449; Howser v. Com., 51 Pa. 332; State 
v. Mannion, 19 Utah, 505, 57 P. 542, 45 L. R. 
A. 688, 75 Am. St. Rep. 753; People v. Elliott, 
172 N. Y. 146, 64 N. E. 887, 60 L. R. A, 318. 


The constitutional right of confrontation does not 
mean merely that witnesses are to he made visible 
to the accused, but imports the constitutional priv- 
ilege to cross-examine them, State v. Crooker, 123 


CONFUSION OF TITLES 


Me. 310, 122 A. 865, 866, 33 A. L. R. 821; People v. 
Werblow, 123 Misc. 204, 205 N. Y. S. 617, 618. 


CONFUSIQ. In the civil law. The insepara- 
ble intermixture of preperty belonging to dif- 
ferent owners; it is properly confined to the 
pouring together of fluids, but is sometimes 
also used of a melting together of metals or 
any compound formed by the irrecoverable 
commixture of different substances. 


It Is distinguished from commixtion by the fact 


-that in the latter case a separation may be. made, 


while in a case of confusio there cannot be. 2 Bi. 


Comm. 405. 


CONFUSION. This term, as used in the civil 
law and in compound terms derived from that 
source, means a blending or intermingling, 
and is equivalent to the term “merger” as used 
at common law. Palmer v. Burnside, 1 
Woods, 182 Fed. Cas. No. 10,685. 


CONFUSION OF BOUNDARIES. The title 
of that branch of equity jurisdiction which re- 
lates to the discovery and sett:ement of con- 
flicting, disputed, or uncertain boundaries. 


CONFUSION OF DEBTS. A mode of ex- 
tinguishing a debt, by the concurrence in the 
same person of two qualities or adverse rights 
to the same thing which mutually destroy 
each other. This may occur in several ways, 
as where the creditor becomes the heir of the 
debtor, or the debtor the heir of the creditor, 
or either accedes to the title of the other by 
any other mode of transfer. Woods v. Ridley, 
11 Humph, (Tenn.) 198. 


CONFUSION OF GOODS. The inseparable 
intermixture of property helonging to differ- 
ent owners; properly confined to the pour- 
ing together of fluids, but used in a wider 
sense to designate any indistinguishable com- 
pound of elements belonging to different own- 


-ers,' The term “confusion” is applicable to a 


mixing of chattels of one and the same gen- 
eral description, differing thus from ‘“acces- 
sion,” which takes place where various ma- 
terials are united in one product. Confusion 
of goods arises wherever the goods of two or 
more persons are so blended as to have become 
undistinguishable. 1 Schouler, Pers. Prop. 
41. Treat v. Barber, 7 Conn. 280; Robinson v. 
Holt, 39 N. H. 563, 75 Am. Dec. 233; Belcher 
v. Commission Co., 26 Tex. Civ. App. 60, 62 S. 
W. 924; Callaghan v. Myers, 128 U. S. 617, 
98. Ct. 177, 32 L. Ed. 547. 


CONFUSION OF RIGHTS. A union of the 
qualities of debtor and creditor in the same 
person. The effect of such a union is, gener- 
ally, to extinguish the debt. 1 Salk. 306; Cro. 
Car. 551; 1 Ld. Raym. 515. See 5 Term 381; 
Comyns, Dig. Baron et Feme (D). 


CONFUSION OF TITLES. A civil-law ex- 
pression, synonymous with “merger,” as used 
in the common law, applying where two titles 
to the same property unite in the same- person. 


CONFUTE 


Palmer v. Burnside, 1 Woods, 179, Fed. Cas. 
No. 10,685. 


CONFUTE. To prove to be false, defective, 
or invalid. Wiley v.-Baker, 219 Mich. 629, 
190 N. W. 273, 278. 


CONGÉ. Fr. In French law. Permission, 
leave, license; a passport or clearance to a 
vessel; a permission to arm, equip, or navi- 


gate a vessel. 


CONGÉ D'ACCORDER. Leave to accord. A 
permission granted by the court, in the old 
process of levying a fine, to the defendant to 
agree with the plaintiff. Termes. de la Ley; 
Cowell. See Licentia Concordandi; 2 Bla. 
Comm. 350. 


CONGÉ D’EMPARLER. Leave to imnarl. 
The privilege of an imnparlance, (licentia lo- 
quendi.) 3 RI. Comm. 299. 


CONGÉ O’ESLIRE. Also spelled congé 
@élire, congé délire, Cowell; Termes de la 
Ley; 1 Bla. Comm. 379. 282. A permission or 
license from the British sovereign to a dean 
and chapter to elect a bishop, in time of va- 
cation; or to an abbey or priory which is 
of royal foundation. to elect an abbot or prior. 


CONGEABLE. |. Fr. Lawful: permissible; 
allowable. “Disseisin is properly where a man 
entereth into any lands or tenements where 
his entry is not congeab'e, and putteth out 
him that hath the freehold.” Witt. § 279. See 
Ricard v. Williams, 7 Wheat. 107, 5 L. Ed. 398, 


CONGILDONES. 
members of a guild. 


In Saxon law. Fellow- 


CONGIUS. An ancient measure containing 
about a gallon and a pint. Cowell. 


CONGREGATE. To come together; to as- 
semble; to meet. Board of Health of City of 
Paterson v, Clayton, 93 N. J. Law, 64, 106 A. 
813, 814. 


CONGREGATION. An assembly or gather- 
ing; specifically. an assembly or society of 
persons who together constitute the principal 
supporters of a particular parish, or habitual- 
ly meet at the same church for religious ex- 
ercises. Robertson v. Bullions, 9 Barb, (N. 
Y.) 67; Runkel v. Winemiller, 4 Har. & McH. 
(Md.) 452. 1 Am. Dec. 411; In re Walker, 200 
Ill. 566, 66 N. E. 144. And see Laird v. State, 
69 Tex. Cr. R. 553, 155 S. W. 260, 262. 


In. Ecclesiastical Law 


Certain bureaus at Rome, where ecclesiasti- 
cal matters are attended to. 


CONGRESS. 


In International Law 


An assembly of envoys, commissioners, dep- 
uties, ete., from different ‘sovereignties who 
meet ‘to concert measures for their common 
good, or to adjust their mutual concerns, : 


‘among the Romans. 
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tn American Law 
The legislative assembly of the United 


“States, composed of the senate and house of 


representatives (g. %). U. S. Const. art. 1, § 1. 


CONGRESSMAN. Strictly, a member of the 
Congress of the United States. But there is 
a strong tendency in popular usage to apply 
this term only to a member of the House of 
Representatives, as distinguished from a sen- 
ator. State v. Kopriva, 49 N. D. 1040, 194 
N. W. 704, 705. 


CONGRESSUS. The extreme practical test 
of the truth of a charge of impotence brought 
against a husband by a wife. It is now dis- 
used. Causes Célèbres. 6, 143. 


CONJECTIO. In the civil law of evidence. 
A throwing together. Presumption; the put- 
ting of things together, with the inference 
drawn therefrom. 


CONJECTIO CAUSZ.. In the civil law. A 
statement of the case. A brief synopsis of 
the ease given by the advocate to the judge 
in opening the trial. Calvin. 


CONJECTURE. A slight degree of credence, 
arising from evidence too weak or too remote 
to cause belief. Weed v. Scofield. 73 Conn. 
670, 49 A, 22; 1 Mascardus, De Prob. ‘quiest. 
14, n. 14. 

Supposition or surmise. The idea of a fact, 
suggested by another fact; as a possible 
cause, concomitant, or result. Burrill, Cire. 
Ev, 27. 

An idea or notion founded on a probability 
without any demonstration of its truth. 

An explanation consistent with but not de- 
ducible as a reasonable inference from known 
facts or conditions, Southern Ry. Co. v. 
Dickson, 211 Ala. 481, 100 So. 665, 669. 

Also, the bringing together of the circum- 
stances, as well as the result obtained. Reyn- 
olds v. Maryland Casualty Co., 274 Mo. 83, 
201 S. W. 1128, 1133. - 

In popular use, synonymous with “guess.” 
Fedorawicz v. Citizens’ Electric Illuminating 
Co., 246 Pa. 141, 92 A. 124, 125. 


An “inference” rests on premises of fact; mere 
“conjecture” and “surmise” do not. Clapp’s Park- 
ing Station v. Industrial Accident Commission of 
California, 51 Cal. App. 624, 197 P. 369, 370. 


CONJOINTS. Persons married to each oth- 
er. Story, Confl. Laws, § 71; Wolffius, Droit 
de la Nat. § 858. 


CONJUDEX. In old English law. An asso- 
ciate judge. Bract. 403. 


CONJUGAL RIGHTS. Matrimonial rights; 
the right which husband and wife have to 
each other’s society, comfort, and affection. 


CONJUGIUM. One of the names of marriage, 
Tayl. Civil Law, 284, 
Joint. 


CONJUNCT:; In Scotch law. 
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CONJUNCTA, In the civil law. Things Join- 
ed together or united; as distinguished from 
diajuncta, things disjoined or separated. Dig. 
50, 16, 53. 


CONJUNCTIM. Lat. 
Jointly. Inst. 2, 20, 8. 


CONJUNCTIM ET DIVISIM. L. Lat. In old 
English law. Jointly and severally. 


CONJUNCTIO. 
tion ; connection of words in a sentence. 
Dig. 50, 16, 29, 142. 


Conjunctio mariti et feminz est de jure natura. 
The union of husband and wife is of the law 
of nature. 


In old English law. 


In the civil law. Conjunc- 
See 


CONJUNCTIVE. Connecting in a manner de- 
noting union. 

A grammatical term for particles which 
serve for joining or connecting together. 
Thus, the word “and” is called a ‘“conjunc- 
tive,” and “or” a “disjunctive,” conjunction. 


CONJUNCTIVE DENIAL. Where several 
material facts are stated conjunctively in the 
complaint, an answer which undertakes. to 
deny their averments as a whole, conjunctive- 
ly stated, is called a “conjunctive denial.” 
Doll v. Good, 38 Cal. 287. 


CONJUNCTIVE OBLIGATION. See Obliga- 
tion. 


CONJURATIO. 


In Old English Law 


A swearing together ; an oath administered 
to several together; a combination or confed- 
eracy under oath. Cowell. 


In Old European Law 


A compact of the inhabitants of a com- 
mune, or municipality, confirmed by their 
oaths to each other and which was the basis 
of the commune. Steph. Lect. 119. 


CONJURATION. In old English law. A 
plot or compact made by persons combining 
by oath to do any public harm. Cowell. 

The offense of having conference or com- 
merce with evil spirits, In order to discover 
some secret, or effect some purpose. Id. 
Classed by Blackstone with witchcraft, en- 
chantment, and sorcery, but distinguished 
from each of these by other writers. 4 BI. 
Comm. 60; Cowell. Cooper v. Livingston, 19 
Fla. 693; Mozley & W. Law Dict. 


CONJURATOR. In old English law. One 
who swears or is sworn with others; one 
bound by oath with others; a compurgator; 
a conspirator. l 


CONNECTED. Joined; united by junction, 
by an intervening substance or medium, by 
dependence or relation, or by order in a se- 
ries. State v. Patterson, 95 S. C. 463, 79 S. E 
309, 310. 


CONNIVANCE 


‘With reference to buildings, the term does not 
generally. denote such a close union as is implied 
by the word “attached” or “annexed,” but rather 
aignifles the connection effected by a flume; Platts- 
burg Gas & Electric Co, v. Miller, 206 N. Y. S. 42, 
45, 123 Misc. 651; or by piping or telephone connec- 
tions; Williams Mfg. Co. v. Insurance Co. of North 
America, 93 Vt. 161, 106 A. 657, 659. 

A counterclaim, to be “connected” with the sub- 
ject of the action, must be directly connected, so 
that the parties could be supposed to have foreseen 
and contemplated it in their mutual acts. Haberle- 
Crystal Spring Brewing Co. v. Handrahan, 165 N. 
Y. S. 251, 255, 100 Misc. 163. See, also, J. M. & 
L. A. Osborn Co. v. Kennedy, 185 N. Y. S. 75, 76, 
118 Misc. 615; Baird v. A. L Johnson Co., 55 N. D. 
292, 213 N. W. 359, 360; Alford v. Thomas (Tex, Civ. 
App.) 238 S. W. 270, 272; Bank of Charleston, Na- 
tional Banking Ass'n, v. Bank of Neeses, 127 8. C. 
210, 119 5. E. 841, 842; Placerville Gold Mining Co. 
v. Beal, 168 Cal. 682, 144 P. 748, 749. 

As used in the Act to Regulate Commerce (Act 
Feb. 4, 1887, c. 104, § 15, 24 Stat. 384 [22 USCA § 
78]), a8 amended by Act June 29, 1906, c. 3591, $ 4, 
34 Stat. 589 (49 USCA § 15), ‘connected with” trans- 
portation means “a part of” transportation. New 
York Cent. & H. R. R. Co. v. General Electric Co., 
146 N. Y. S..322, 827, 83 Misc. 529, 


CONNECTION. The state of being connected 
or joined; union by junction, by an interven- 
ing substance or medium, by dependence or 
relation, or by order in a series. State v. 
Patterson, 95 S. C. 463, 79 S. E. 309, 310. 


A contract for a connection between railroads 
means 2 physical joining of the rails so as to per- 
mit trains to pass from one set of rails to the other. 
‘Philip A. Ryan Lumber Co. v. Ball (Tex. Civ. App.) 
197 8. W. 1087, 1088. See, also, State v. Babcock, 
161 Minn. 80, 200 N. W. 843, 844; Raynor v. New 
York & L. I. Traction Co., 149 N. Y. S. 151, 155, 
86 Misc. 201, . 


CONNECTIONS. Relations by blood or mar- 
riage, but more commonly the relations of 
a person with whom one is connected by mar- 
riage. In this sense, the relations of a wife 
are “connections” of her husband. The term 

is vague and indefinite. See Storer v. Wheat- 
ley, 1 Pa. 507. 


CONNEXITE. In French law. This exists 

- when two actions are pending which, although 
not identical as in is pendens, are so nearly 
similar in object that it is expedient to have 
them both adjudicated upon by the same judg- 
es. Arg. Fr. Merc. Law, 553. 


CONNIVANCE. The secret or indirect con- . 
sent or permission of one person to the com- 
mission of an unlawful or criminal act by an- 
other. Oakland Bank v. Wilcox, 60 Cal. 137; 
State v. Gesell, 124 Mo. 531, 27 S. W. 1101. 

Literally, a winking at; intentional for- 
bearance to see a fault or other act; general- 
ly implying consent to it. Webster. 

The corrupt consent of one party to the 
commission of the acts of the other consti- 
tuting the cause of divorce. Civ. Code Cal. 
§ 112; Rev. Codes Mont. § 3659 (Rev. Codes 
1921, § 5751); Dennis v. Dennis, 68 Conn, 186, 
36 A. 34, 34 L. R. A. 449, 57 Am. St. Rep. 95; 


CONNIVANCE 


Robbins v. Robbins, 140 Mass. 528, 5 N. E. 
837, 54 Am. Rep. 488. A corrupt intent is es- 
sential. Ratcliff v. Ratcliff, 221 Mo. App. 
944, 288 S. W. 794, 796. But see Leavitt v. 
Leavitt, 229 Mass. 196, 118 N. E. 262, and 33 
L. J. Mat, Cas. 161. 


Connivance. differs from condonation, though the 
same legal consequences may attend it. Connivance 
necessarily involves criminality on the part of the 
individual who connives; condonation may take 
place without imputing the slightest blame to the 
party who forgives the injury. Connivance must be 
the act of the mind before the offense has been 
committed; condonation is the result of a deter- 
mination:to forgive an injury which was not known 
until after it was inflicted. Turton v. Turton, 3 
Hagg. Eccl. 350. 

Connivance differs, also, from collusion: the for- 
mer is generally collusion for a particular pur- 
pose, while the latter may exist without connivance, 
$ Hagg. Eccl. 130. 


CONNIVE. To co-operate secretly with, or 
to have a secret or clandestine understanding 
with. People v. Munday, 293 Ill. 191, 127 N. 
E. 364, 368. To take part or co-operate priv- 
ily with another, to aid or abet. People v. 
Munday, 215 T1. App. 356, 377. To look upon 
with secret favor; it implies both knowledge 
and assent, either active or passive. State 
v. Furth, 82 Wash. 665, 144 P. 907, 910. 


CONNOISSEMENT. In French law. An in- 
strument, signed by the master of a ship or 
his agent, containing a description of the 
goods loaded on a ship, the persons who have 
sent them, the persons to whom they were 
sent, and the undertaking to transport them; 
—similar to the English and American bill of 
lading. Guyot, Répert. Univ.; Ord. de la. Ma- 
rine, 1, 3, t. 3, art. 1. 


CONNUBIUM. In the civil law. Marriage. 
Among the Romans, a lawful marriage as dis- 
tinguished from “concubinage” (q. v.), an in- 
ferior marriage. 


CONOCIAMENTO. 
cognizance, White, New Recop. b. 3, tit. 7, €. 
5, § 3. 


CONOCIMIENTO. In Spanish law. A bill of 
lading. In the Mediterranean ports it is call- 
ed “poliza.de cargamiento.” 


CONPOSSESSIO. 
joint possession. 


In modern civil law. A 
Mackeld. Rom. Law, § 245. 


CONQUEREUR. In Norman and old English 
law. The same as “conqueror” (g. v.). 


CONQUEROR. Im old English and Scotch 
law. The first purchaser of an estate; he 
who first brought an estate into his family, 
or into the family owning it. 2 Bl. Comm. 
242, 243. 


CONQUEST. 


In Feudal Law 
‘Conquest; acquisition by. purchase; any 
inethod of acquiring the ownership of an. ès- 


In Spanish law. A re- 
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tate other than by descent. Also an estate 
acquired otherwise than by inheritance. 


In International Law 
The acquisition of the sovereignty of a 
country by force of arms, exercised by an in- 
dependent power which reduces the vanquish- 
ed to the submission of its empire. Castillero 
v. U. S., 2 Black, 109, 17 L. Ed. 360; Ameri- 
can Ins. Co. v. Canter, 1 Pet. 511, 7 L. Ed. 242. 


In Scotch Law 
Purchase. Bell. 


CONQUESTOR. Conqueror, 
to William of Normandy. 


The title given 


CONQUETS. In French law. The name given 
to every acquisition which the husband and 
wife, jointly or severally, make during the 
conjugal community. Thus, whatever is ac- 
quired by tle husband and wife, either by. his 
or her industry or good fortune, inures to the 
extent of one-half for the benefit of the other. 
Merl. Repert. “Conquét’ ; Merl. Quest., “Can- 
quét.” Picotte v. Cooley, 10 Mo. 312. In Lou- 
isiana, these gains are called acquéts. La. 
Civ. Code, art. 2369 (Civ. Code, art. 2399). 


CONQUISITIO. In feudal and old English 
law. Acquisition. 2 Bl. Comm. 242. 


CONQUISITOR. In feudal law. A purchas- 
er, acquirer, or conqueror. 2 Bl. Comm. 242, 
243. 


CONSANGUINEUS. Lat. A person related 
by blood; a person descended from the same 
common stock. 


Consanguineus est quasi eodem sanguine natus. 
Co. Litt. 157. A person related by con- 
sanguinity is, as it were, sprung from the 
same blood. 


CONSANGUINEUS FRATER. In civil and 
feudal law. A half-brother by the father’s 
side, as distinguished from frater uterinus, 


- a brother by the mother’s side. 2 Bla. Comm. 


23L 


CONSANGUINITY. Kinship; blood relation- 
ship; the connection or relation of persons 
descended from the same stock or common 
ancestor. 2 Bl. Comm. 202; Blodget v. Brins- 
maid, 9 Vt. 30; State v. De Hart, 109 La. 
570, 33 So. 605; Tepper v. Supreme Coun- 
cil, 59 N. J. Eq. 321, 45 Atl. 111; Rector v. 
Drury, 3 Pin. (Wis.) 298; Sweezey v. Willis, 
1 Brad. Surr. R. (N. X.) 495. 


Consanguinity 1s distinguished from “affinity,” 
which is the connection existing in consequence of 
a marriage, between each of the married persons 
and the kindred of the other, Tegarden v. Phil- 
Nps, 14 Ind. App. 27, 42 N. E. 549; Carman v. 
Newell, 1 Denio (N. Y.) 25; Spear v. Robinson, 29 
Me. 545. Adopted in Sizemore y. Commonwealth, 
210 Ky. 687, 276 S. W. 524, 625, 


401 


Lineal and Collateral Consanguinity, 


Lineal consanguinity is that which subsists 
between persons of whom one is descended in 
a direct line from the other, as between son, 
father, grandfather, great-grandfather, and 
so upwards in the direct ascending line; or 
between son, grandson, great-grandson, and 
so downwards in the direct descending line. 
Collateral consanguinity is that which sub- 
sists between persons who have the same an- 
cestors, but who do not descend (or ascend) 
one from the other. Thus, father and son 
are related by lineal consanguinity, uncle and 
nephew by collateral consanguinity. 2 Bl. 
Comm. 208; McDowell v. Addams, 45 Pa. 482; 
State v. De Hart, 108 La. 570, 33 So. 605; 
Brown v. Baraboo, 90 Wis. 151, 62 N. W. 921, 
30 L. R. A. 320; Capps v. State, 87 Fla. 388, 
100 So, 172, 173. 


CONSCIENCE. The moral sense; the facul- 
ty of judging the moral qualities of actions, 
or of discriminating between right and 
wrong; particularly applied to one’s percep- 
tion and judgment of the moral qualities of 
his own conduct, but in a wider sense, de- 
noting a similar application of the standards 
of morality to the acts of others. The sense 
of right and wrong inherent in every person 
by virtue of his existence as a social entity; 
good conscience being a synonym of equity. 
Van Graafieland v. Wright, 286 Mo. 414, 228 
S. W. 465, 469. In law, especially the moral 
rule which requires probity, justice, and hon- 
est dealing between man and man, as when 
we say that a bargain is “against conscience” 
or “unconscionable,” or that the pricé paid 
for property at a forced sale was. so inade- 
quate as to “shock the conscience.” This is 
also the meaning of the term as applied to the 
jurisdiction and principles of decision of 
courts of chancery, as in saying that such a 
court is a “court of conscience,” that it pro- 
ceeds “according to consience,” or that it has 
cognizance of “matters of conscience.” See 3 
Bl. Comm. 47-56; People v. Stewart, T Cal. 
148; Miller v. Miller, 187 Pa. 572, 41 A. 277. 


CONSCIENCE OF THE COURT. When an 
issué is sent out of chancery to be tried at law, 
to “inform the conscience of the court,” the 
meaning is that the court is to be supplied 
with exact and dependable information as to 


the unsettled or disputed questions of fact in. 


the case, in order that it may proceed to de- 
cide it in accordance with the principles of eq- 
uity and good conscience in the light of the 
facts thus determined. See Watt v. Starke, 
101 U. S. 252, 25 L. Ed. 826. 


CONSCIENCE, COURTS OF. Courts, not of 
record, constituted by act of parliament in 
the city of London, and other towns, for the 
recovery of small debts; otherwise and more 
commonly called “Courts of Requests.” 3 
Steph. Comm. 451. 


CONSCIENCE, RIGHT OF. As used in some 
constitutional provisions, this plirase is equiv- 
Bi.Law Dicr.(3p Ep.) —26 


CONSEIL DE FAMILLE 


alent to religious liberty or freedom of con- 
science. Com. v. Lesher, 17 Serg. & R. (Pa.) 
155; State v. Cummings, 36 Mo. 263. 


Conselentla dicitur a con et scio, quasi scire cum 
Deo. 1 Coke, 100. Conscience is called from 
con and scio, to know, as it were, with God. 


CONSCIENTIA REI ALIENI. In Scotch law. 
Knowledge of another’s property; knowledge 
that a thing is not one’s own, but belongs to 
another. He who has this knowledge, and re- 
tains possession, is chargeable with “violent 
profits.” 


CONSCIENTIOUS SCRUPLE. A conscien- 
tious scruple against taking an oath, serving 
as a juror in a capital case, doing military 
duty, or the like, is an objection or repugnance 
growing out of the fact that the person be- 
lieves the thing demanded of him to be moral- 
ly wrong, his conscience being the sole guide 
to his decision; it is thus distinguished from 
an “objection on principle,” which is dictated 
by the reason and judgment, rather than the 
moral sense, and may relate only to the 
propriety or expediency of the thing in ques- 
tion. People v. Stewart, 7 Cal. 143. 


CONSCRIPTION. Drafting into the military 
service of the state; compulsory military 
service falling upon all male subjects evenly, 
within or under certain specified ages. 
Kneedler v. Lane, 45 Pa. 267. ` Certain class- 
es, however, may be exempt, and drafted men 
are sometimes: released upon furnishing ac- 
ceptable substitutes or by the payment of a 
sum of money. Davis, Mil. Law 51. 


CONSECRATE. In ecclesiastical law. To 
dedicate to sacred purposes, as a bishop by 
imposition of hands, or a church or church- 
yard by prayers, ete. Consecration is per- 
formed by a bishop or archbishop. 


Consecratio est periodus electionis; electio est 
preambula consecrationis. 2 Rolle, 102. Con- 
secration is the termination of election; elec- 
tion is the preamble of consecration. 


. CONSECUTIVE. Successive; succecding one 


another in regular order. Rice v. U, S. (C. 
C. A.) 7 F.(2d) 319, 320; Walsworth v. Casas- 
sa, 219 Mass. 200, 106 N. E. BAT. 


CONSEDO. Sp. A term used in conveyances 
under Mexican law, equivalent to the Eng- 
lish word “grant.” Mulford v. Le Franc, 26 
Cal. 108. 


CONSEIL D’ETAT. Council of state. One 
of the oldest of French institutions, its origin 
dating back to 1302. It decides or advises 
upon state questions and measures proposed 
for legislation, submitted to'it by the Presi- 
dent of the Republic, by the members of the 
Cabinet, and by Parliament. Coxe, Manual 
of French Law. 


CONSEIL DE FAMILLE. In French law. A 
family council. Certain acts require the sanc- 


CONSEIL DE PRUDHOMMES 


tion of this body. For example, a guardian 
can neither accept nor reject an inheritance 
to which the minor has succéeded without its 
authority, (Code Nap. 461;) nor can he accept 
for the child a gift inter vivos without the 
like authority, (Id. 463.) ` 


CONSEIL DE PRUDHOMMES. In French 
law. One of a species of trade tribunals, 
charged with settling differences between 
masters and workmen. They endeavor, in 
the first instance, to conciliate the parties. 
In default, they adjudicate upon the ques- 
tions in dispute. Their decisions are final up 
to 200f. Beyond that amount, appeals lie to 
the tribunals of commerce. Arg. Fr. Merc. 
Law, 553. 


CONSEIL JUDICIAIRE. In French law. 
When a person has been subjected to an in- 
terdiction on the ground of his insane ex- 
travagance, but the interdiction is not abso- 
lute, but limited only, the court of first in- 
stance, which grants the interdiction, ap- 
points a council, called by this name, with 
whose assistance the party may bring or te- 
fend actions, or compromise the same, alien- 
ate his estate, make or incur loans, and the 
like. Brown. 


CONSENSUAL CONTRACT. A term derived 
from the civil law, denoting a contract found- 
ed upon and completed by the mere consent of 
the contracting parties, without any external 
formality or symbolic act to fix the obliga- 
tion. 


CONSENSUS AD IDEM. An agreement of 
parties to the same thing; a meeting of 
minds. , 


Consensus est voluntas plurium ad quos res per- 
tinet, simul juncta. Lofft, 514. Consent is 
the conjoint will of several persons to whom 
the thing belongs. 


Consensus facit legem. Consent makes the 
law. (A contract is law between the parties 
agreeing to be bound by it.) Branch, Prine. 


Consensus, non concubitus, facit nuptias vel 
matrimonium, et consentire non possunt ante 
annos nubiles. 6 Coke, 22, Consent, and not 
cohabitation (or coition), constitutes nuptials 
or marriage, and persons cannot consent be- 
fore marriageable years. 1 Bl. Comm. 434; 
Co. Litt. 38 a; Dig. 50, 17, 30. See 10 CL & 
F. 534; Broom, Max. 506. 


Consensus tollit errorem. Co, Litt. 126. Con- 
sent (acquiescence) removes mistake. 2 Inst. 
128; Broom, Max. 135; 1 Bingh. N. C. 68; 
6 E. & B. 388; Morrison v. Underwood, 5 
Cush. (Mass.) 55; Cushing v. Worrick, 9 Gray 
(Mass.) 386; Richardson v. Smith, 11 Allen 
(Mass.) 138; Rogers v. Cruger, T Johns. (N. 
Y.) 611; Kuhler v. Hoover, 4 Pa. 335; Wilkin- 
son’s Appeal, 65 Pa. 190, 


, 209, 
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Consensus voluntas multorum ad quos res 
pertinet, simu! juncta. Consent is the united 
will of several interested in one subject- 
matter. Davis, 48; Branch, Prine. 


CONSENT. A concurrence of wills. Volun- 
tarily yielding the will to the proposition of 
another; acquiescence or compliance there- 
with. State v. Boggs, 181 Iowa, 358, 164 N. 
W. 759, 761. Agreement; the act or result 
of coming into harmony or accord. Glantz v. 
Gabel, 66 Mont. 134, 212 P. 858, 860, 


Consent in an act of reason, accompanted with 
deliberation, the mind weighing as in a balance 
the good or evil on each side. 1 Story, Eq. Jur. 
§ 222; Plummer v.,Com., 1 Bush (Ky.) 76; Dicken 
v. Johnson, 7 Ga. 492; Mactier v. Frith, 6 Wend. 
(N. Y.) 114, 21 Am, Dec. 262; People v. Studwell, 
91 App. Div. 469, 86 N. Y. S. 967. It means volun- 
tary agreement by a person in the possession and 
exercise of sufficient mentality to make an intel- 
ligent choice to do something proposed by another. 
People v. Kangiesser, 44 Cal. App. 345, 186 P. 388, 
$89, 

Consent supposes a physical power to act, a moral 
power of acting, and a serious, determined, and 
free use of these powers. Fonblanque, Eq. b, L (A 
2, s. 1; State ex rel. United Rys. Co. of St. Louis 
v. Public Service Commission of Missouri, 270 Mo. 
429, 192 S. W. 958, 961. Consent is implied in every 
agreement. It is an act unclouded by fraud, duress, 
or sometimes even mistake. Heine v. Wright, 76 
Cal. App. 338, 244 P. 955, 956. 

There is a difference between consenting and sub- 
mitting. Every consent involves a submission; but 
a mere submission does not necessarily involve con- 
sent, 9 Car. & P. 722. 

“Consent” is an active acquiescence as distin- 
guished from “assent,” meaning a silent acquies- 
cence. People v. Lowe, 205 N. Y. S. 77, 78,209 App. 
Div. 498. “Consent” means an active circumstance 
of concurrence; “assent” is a passive act of con- 
currence before another does the act charged. Peo- 
ple v. Sugarman, 215 N. Y. S. 56, 63, 216 App. Div. 
But the two terms may be used interchange- 
ably, Bartlett v. Sundin, 169 N. Y. S. 391, 393, 
182 App. Div, 117. See Assent. 

“Consent” is sometimes synonymous merely with 
“waiver.” Dahlquist v. Denver & R. G. R. Co., 52 
Utah, 488, 174 P. 833, 844. See, also, Seegmiller v. 
Day (C. C. A.) 249 F. 177, 178; Toledo Fence & 
Post Co. v. Lyons (C. C. A.) 290 F, 637, 640. 

As used in the law of rape “consent” means 
consent of the will, and submission under the in- 
fluence of fear or terror cannot amount to real 
consent. Hallmark v. State, 22 Okl. Cr. 422, 212 
P. 322, 328, 

There must be an exercise of intelligence based 
on knowledge of its significance and moral quality 
and there must be a choice between resistance and 
assent, People v. Pelvino, 214 N. Y. S. 577, 578, 
216 App. Div. 319; People v. Perry, 26 Cal. App. 
148, 146 P. 44, 45; State v. Schwab, 109 Ohio St. 
532, 143 N. E. 29, 31. 


—Consent decree. See Decree. 


—Consent judgment. See Judgment. 


That directly given, ei- 
ther viva voce or in writing. . 


—Implied Consent. That manifested by signs. 
actions, or facts; or by inaction or silence, 
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which raise a presumption that the consent 
has been given. Cowen v. Paddock, 62 Hun, 
622, 17 N. Y. 8S. 888; Avery v. State, 12 Ga. 
App. 562, 77 S. E. 892. See State v. Horton, 
247 Mo. 657, 153 S. W. 1051, 1053; White v. 
White, 84 N. J. Eq. 512, 95 A. 197, 199. 


CONSENT RULE. An entry of record by the 
defendant, confessing the lease, entry, and 
ouster by the plaintiff, in an action of eject- 
ment. A superseded instrument, in which a 
defendant in an action of ejectment specified 
for what purpose he intended to defend, and 
undertook to confess not only the fictitious 
lease, entry, and ouster, but that he was in 
possession. See Ad. Eject. 233; Jackson v. 
Stiles, 2 Cow. (N. Y.) 442; Jackson v. Dennis- 
ton, 4 Johns, (N, Y.) 311. 


CONSENTIBLE LINES. See Line. 


Consentientes et agentes pari pena plectentur. 
They who consent to an act, and they who do 
it, shall be visited with equal punishment. 5 
Coke, 80. 


Consentire matrimonio non possunt infra 
[ante] annos nubiles. Parties cannot consent 
to marriage withln the years of marriage, [be- 
‘fore the age of consent.] 5 Coke, 80; 6 Coke, 
22, 


CONSEQUENCE. ‘The result following in 
natural sequence from an event which is 
adapted to produce, or to aid in producing, 
such result ;—the correlative of “eause.” Kel- 
sey v. Rebuzzini, 87 Conn. 556, 89 A. 170, 171, 
52 L. R. A. (N. S.) 103. 


In Consequence of 


This phrase has been used as equivalent 
to the words, “in the event of.” In re Spald- 
ing’s Estate, 84 Cal App. 371, 258 P. 154, 
155. 


Consequentiz non est consequentia. Bac. Max. 
The consequence of a consequence exists not. 


CONSEQUENTIAL CONTEMPT. The an- 
cient name for what is now known as “con- 
structive” contempt of court. Ex parte 
Wright, 65 Ind, 508. See Contempt. 


CONSEQUENTIAL DAMAGE, Such damage, 
loss, or injury as does not flow directly and 
immediately from the act of the party, but 
only from some of the consequences or re- 
sults of such act. Swain v. Copper Co., 111 
Tenn. 430, 78 S. W. 93; Pearson v. Spartan- 
burg County, 51 S. C. 480, 29 S. E. 193. 


The térm means sometimes damage which is go 
remote as not to be actionable; sometimes damage 
which, though somewhat remote, is actionable; or 
damage which, though actionahle, does not follow 
immediately, in point of time, upon the doing of 
the act complained of. Eaton v. Railroad Co., 51 

_N. H. 604, 12 Am, Rep. 147. 


CONSEQUENTS. In Scotch law. Implied 
powers or authorities. Things which follow, 


CONSERVATORS OF THE PEACE 


usually by implication of law. A commission 
being given to execute any work, every power 
necessary to carry it on is implied. 1 Kames, 
Eq. 242. 


CONSERVATOR. A guardian; protector; 
preserver. 


“When any person having property shall bə 
found to be incapable of managing his affairs, by 
the court of probate in the district in which he 
resides, * * * it shall appoint some person to 
be his conservator, who, upon giving a probate 
bond, shall have the charge of the person and es- 
tate of such incapable person.” Gen. St. Conn. 1875, 
p. 346, § 1 (Gen. St. 1930, § 4815); Treat v. Peck, 5 
Conn. 280; Hutchins v. Johnson, 12 Conn, 376, 30 
Am. Dec. 622. i 


One whose business it is to attend to the 
enforcement of certain statutes. See Con- 
servators of the Peace, infra. 


One whose duty requires him to prevent and 
arrest for breaches of the peace iu his presence, 
but not to arraign and try for them. Marcuchi v. 
Norfolk & W. Ry. Co., 81 W. Va. 648, 94 S. B. 979, 
980. 


A delegated umpire or standing arbitrator, 
chosen to compose and adjust difficulties aris- 
ing between two parties. Cowell. 


CONSERVATOR TRUCIS. Lat. An officlal 
appointed under an English act of 1414 passed 
to prevent breaches of truces made, or of safe 


eonducts granted, by the king. 2 Holdsw. 
Hist. 1. L. 392; 4 Bla. Comm. 69, 
CONSERVATORS OF RIVERS. Commis- 


sioners or trustees in whom the control of a 
certain river is vested, in England, by act of 
parliament, 


CONSERVATORS OF THE PEACE. Officers 
authorized to preserve and maintain the pub- 
lic peace. In England, these cfficers were lo- 
cally elected by the people until the reign of 
Edward III, when their appointment was 
vested in the king. Their duties were to pre- 
vent and arrest for breaches of the peace, but 
they had no power to arraign and try the of- 
fender until about 1360, when this authority 
was given to them by act of parliament, and 
“then they acquired the more honorable ap- 
pellation of justices of the peace.’ 1 BI. 
Comm. 351. Even after this time, however, 
many public officers were styled ‘“conserva- 
tors of the peace,” not as a distinct office but 
by virtue of the duties and authorities per- 
taining to their offices. In this sense the 
term may include the king himself, the lord 
chancellor, justices of the king’s bench, mas- 
ter of the rolis, coroners, sheriffs, constables, 
ete. 1 Bl. Comm. 350. See Smith v. Abbott, 
17 N. J. Law, 858. In Texas, the constitution 
provides that county judges shall be con- 
servators of the peace. Const. Tex: art. 4, § 
15; Jones v. State (Tex. Cr. App.) 65 S. W. 
92. The Constitution of Delaware (1831) pro- 
vides that: “The members of the senate and 
house of representatives, the chancellor, the 


CONSERVE 


judges, and the attorney-general shall, by vir- 
tue of their offices, be conservators of the 
peace throughout the state; and the treasur- 
er, secretary, and prothonotaries, registers, 
recorders, sheriffs, and coroners, shall, by 
virtue of their offices, be conservators there- 
of within the counties respectively in which 
they reside.” 


CONSERVE. To save from loss. U. S. v. 
Mammoth Oil Co. (D. C.) 5 F.(2d) 330, 351. 


CONSIDER. . To fix the mind on, with a 
view to careful examination; to examine: to 
inspect. Eastman Kodak Co. v. Richards, 204 
N. Y. S. 246, 248, 123 Mise. 88. To deliberate 
about and ponder over. Ingard v. Barker, 27 
Idaho, 124, 147 P. 293, 237. To entertain or 
give heed to. Rodolf v. Board of Com’rs of 
Tulsa Connty, 122 Okl 120, 251 P. 740, 741. 
See, also, Considered. 


CONSIDERABLE. Worthy of consideration ; 
required to be observed. Gougar v. Buifalo 
Specialty Co., 26 Colo. App. 8, 141 P. 511, 514. 
A “considerable” number, as of persons, dues 
not necessarily mean a very great or any par- 
ticular number of persons; the term “con- 
siderable” heing merely relative. People v. 
Kings County Iron Foundry, 209 N. Y. 207, 
102 N. E. 598, 599. 


CONSIDERATIO CURIE. The judgment of 
the court. 


CONSIDERATION. 


In Practice 


A technical term indicating that a tribunal 
has heard and judicially determined matters 
submitted to it. Meaney v. State Industrial 
Accident Commission, 113 Or. 371, 232 P. 789, 
791. 

fn Contracts 


The inducement to a contract. The cause, 
motive, price, or impelling influence which 
induces a contracting party to enter into a 
contract. The reason or material cause of a 
contract. Insurance Co. v. Raddin, 120 U. 
S. 183, 7 S. Ct. 500, 30 L. Ed. 644; Eastman v. 
Miller, 113 Towa, 404, 85 N. W. 635; St. 
Mark’s Church v. Teed, 120 N. Y. 588, 24 N. 
E. 1014; Fertilizer Co. v. Dunan, 91 Md. 144, 
46 A. 347, 50 L. R. A. 401; Kemp v. Bank, 109 
F. 48, 48 C. C. A. 213; Streshley v. Powell, 
12 B. Mon. (Ky.) 178; Roberts v. New York, 
5 Abb. Prac. (N. Y.) 41; Rice v. Almy, 32 Conn. 
297; Farmers’ Bank of White Plains v. Wil- 
liams; 205 Ky. 261, 265 S. W. 771, 772; Mer- 


chants’ Nat. Bank v. Voudouris (Tex. Civ. 


App.) 248 S. W. 810, 812; Coca-Cola Bottling 
Co. v. Coca-Cola Co. (D. C.) 269 F. 796, 811; 
2 Bla. Comm., 443, ` 


Consideration is not to be confounded with mo- 
tive. Consideration means something which. is of 
value in the eye of the law, moving from the plain- 
tiff, elther of benefit to the plaintiff or of detriment 
to ‘the defendant. Patteson, J., in "Langd. ‘Sel. Cas, 


Civ. App.) 174 S. W. 884, 885; 
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Contr, 168; s. c. 2 Q. B. 851; Respess v. Rex Spin- 
ning Co., 191 N. C. 809, 133 S. E. 391, 394; Miller 
v. Bank of Holly Springs, 131 Miss, 55, 95 So, 129, 
130, 31 A. L. R. 698. “Nothing is consideration 
that is not regarded as such by both parties.” 
Philpot v. Gruninger, 14 Wall. (U. 8.) 570, 577, 
20 L. Ed. 743; Ellis v. Clark, 110 Mass. 389, 14 
Am, Rep. 609; Sterne v. Bank, 79 Ind. 549, 55i; 
Gross, Kelly & Co. v. Bibo, 19 N. M. 495, 145 P. 
480, 487; Schlecht v. Schlecht, 168 Minn. 168, 209 N. 
W. 883, 887. And “price” and “consideration,” 
thougb sometimes the same, are not always identi- 
eal. Oregon Home Builders v. Crowley, 87 Or. 517, 
170 P. 718, 721. 

The “inducement” for a contract is that which 
influences the act, while ‘‘consideration” means the 
parting with something by the one from whom it 
moves. E. F. Spears & Sons v. Winkle, 186 Ky. 585, 
217 S. W. 691, 692. 


An act or forbearance, or the promise there- 
of, which is offered by one party to an agree- 
ment, and accepted by the other as an induce- 
ment to that other’s act or promise. Poll. 
Contr. 91. . ` 

Any benefit conferred, or agreed to be con- 
ferred. upon the promisor, by any other per- 
son, to which the promisor is not lawfully 
entitled, or any prejudice suffered, or agreed 
to be suffered, by such person, other than 
such as he is at the time of consent lawfully 
bound to suffer, as an inducement to the prom- 
isor. Civ. Code Cal. § 1605; Rev. Codes Mont. 
§ 5001 (Rev. Codes 1921, § 7503); Papadakcs 
v. Soares, 177 Cal. 411, 170 P. 1114; State 
Bank of Darby v. Pew, 59 Mont. 144, 195 P. 
$52, 855; Haddock v. Sticelber & Mong, 65 
Okl. 254, 165 P. 1138, 1140. 

Any act of the plaintiff (or the promisee) 
from which the defendant (the promisvr) or a 
stranger derives a benefit or advantage, or 
any labor, detriment, or inconvenience_sus- 
tained by the plaintiff, however small, if such 
act is performed or inconvenience suffered 
by the plaintiff by the consent, express or 


implied, of the defendant. 3 Scott, 250. 


A benefit to the promisor, or a loss or detriment 
to the promisee. Harris v. Johnson, 75 Wash. 291, 
134 P. 1048, 1050; Farmers’ Equity Co-Op. Ass'n v. 
Tice, 122 Kan. 127, 251 P. 421, 423; Butson v. Misz, 
81 Or. 607, 160 P. 530, 581; Fowler v. Smith, 24 Ohio 
App. 324, 156 N. E. 918, 914; Finlay v. Swirsky, 103 
Conn. 624, 131 A. 420, 423; Starr v. Crenshaw, 279 
Mo. 344, 213 S. W. 811, 814; Brady v. Equitable Trust 
Co. of Dover, 178 Ky. 693, 199 5. W. 1082, 1085; Green 
Bay Lumber Co. v. Fredericksen, 197 Iowa, 70, 196 
N. W. 790, 791; Congregation Beth Abrabam v. 
People’s Sav. Bank, 120 Me, 178, 113 A. 53, 54; May- 
field v. Eubank (Tex. Civ. App.) 278 S W. 243, 
246; Porter v. Beha (C. C. A.) 12 F.(2d) 513, 516. 

Some right, interest, gain, advantage, henefit, or 
profit to one party, usually the promisor, or some 
forbearance, detriment, prejudice, inconvenience, 
disadvantage, loss, or responsibility, act, ‘or service 
given, suffered, or undertaken by the promisée, 
Exum v. Lynch, 188 N. C. 392, 195 S. EB; 15, 17; 
Furman University v. Waller, 124 S. C. 68, 117 $. 
B. 356, 358, 33 A. L. R. 615; Keitt v. Gresham (Tex. 
i : Robinson. v. Oliver, 
156 N. Y. S. 896, 858, 1f1 App. Div. 349; L. R, 10 
Bx. 162; Traiù v: Gold, 6 Pick. (Mass.) 380. i 
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Considerations are either ewecuted or eo- 


ecutory; espress or implied; good or val- 
uadle. See definitions infra. 


Adequate Consideration 
See Adequate. 


Concurrent Consideration 


One which arises at the same time or where 
the promises are simultaneous, 


Continuing Consideration 


One consisting in acts or performances 
which must necessarily extend over a consid- 
erable period of time. 


Equitable or Moral Considerations 


Considerations which are devoid of efficacy 
in point of strict law, but are founded upon 
a moral duty, and may be made the basis of 
an express promise. 


Executed or Executory Considerations 


The former are acts done or values given 
before or at the time of making the contract; 
the latter are promises to give or do something 
in future. 


Express or Imolied Considerations 


The former are those which are specifically, 
stated in a deed, contract, or other instru- 
ment; the latter are those inferred or sup- 
posed by the law from the acts or situation of 
the parties. 

Fair Consideration 


One which, under all the circumstances, is 
honest, reasonable, and free from suspicion, 
whether or not strictly “adequate” or “full.” 
Ferguson v. Dickson (C. C. A.) 800 F. 961, 953. 

Under the Uniform Fraudulent Conveyance 
Act, a consideration which is not dispropro- 
tionate to the value of the property conveyed. 
Buhl v. McDowell, 51 S. D. 603, 216 N. W. 
346, 347. 


Fair and Valuable Consideration 


One which is a substantial compensation for 
the property conveyed, or which is reasonable, 
in view of the surrounding circumstances and 
conditions, in contradistincticn to an adequate 
consideration. McCaffrey v. Owings, 110 OKL 
128, 236 P. 390, 891; Jones v. Wey, 124 OKI. 
1, 253 P. 291, 292. 


Good Consideration 


Such as is founded on natural duty and, 
affection, or on a strong moral obligation. 
Code Ga. 1882, § 2741 (Civ. Code 1910, § 
4243); Chit. Cont. 7. A consideration for 
love and affection entertained by and for one 
within degree recognized by law. Gay v. 
Fricks, 211 Ala. 119, 99 So. 846, SAT. See, 
also, Berry v. Berry, 83 W. Va. 763, 99 S. E. 
79. 


Motives of natural duty, generosity, and prudence 
come under this class. 2 Bla, Comm. 297; Batty 
v. Carswell, 2 Johns. (N. Y.) 52; Ewing v. Ewing, 
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2 Leigh (Va.) 337; Carpenter v. Dodge, 20 Vt. 595; 
1 C. & P. 401; Doran v. McConlogue, 150 Pa. $8, 
24 A. 357; Mascolo v. Montesanto, 61 Conn. 50, 23 
A. 714, 29 Am, St. Rep. 170. 

The term is sometimes used in’ the sense of a 
consideration valid in point of law; and it then 
includes a valuable or sufficient as well as a 
meritorious consideration. Hodgson v. Butts, 3 Cra. 
{U. S.) 140, 2 L. Ed. 891; Lang v. Johnson, 24 N. 
H. 302; 2 Madd. 430: 3 Co. 81; Warren Nat. Bank, 
Warren, Pa., v. Suerken, 45 Cal. App. 736, 188 P, 
613, 614; Ambl. 598. Generally, however, good is 
used in antithesis to valuable consideration (gq. v.). 


Gratuitous Consideration 


One which is not founded upon any such 
loss, injury, or inconvenience to the party to 
whom it moves as to make it valid in law. 


titegal Consideration 


An act which if done, or a promise which if 
enforced, would be pretudicial to the public 
interest. Harriman, Cont. 101. 


Implied Considerations 


See Express or Implied Considerations, su- 
pra. 
Impossible Consideration 


One which cannot be performed. 


Legal Consideration 


One recognized or permitted by the law as 
valid and lawful; as distinguished from such 
as are illegal or immoral. The term is also 
sometimes used as equivalent to “good” or 
“sufficient” consideration. See. Sampson v. 
Swift, 11 Vt. 315; Albert Lea College v. 
Brown, 88 Minn. 524, 98 N. W. 672, 60 L. R. 
A. 870. 

Meritorious Consideration 


See Good consideration. 


Moral Considerations 


See Equitable or Moral Considerations, su- 
pra. . 


Nominal Consideration 


‘One bearing no relation to the real value 
of the contract or article, as where a parcel 
of land is described in a deed as being sold 
for “one dollar,” no actual consid2ration pass- 
ing, or the real consideration being. concealed. 
This term is also sometimes used as descrip- 
tive of an inflated or exaggerated value placed 
upon property for the purpose of an ex- 
change. Boyd v. Watson, 101 Iowa, 214, 70 
N. W. 123; Emmi v. Patane, 220 N. Y. S. 495. 
498, 128 Mise. 901. 


Past Consideration 


An act done before the contract is made, 
which is ordinarily by itself no consideration 
for a promise. Anson, Cont. 82; Witt v. 
Wilson (Tex. Civ. App.) 160 S.. W. 309, 310. 


As to time, considerations may be of the past, 
present, or future. Those which are present or 
future will support a contract not void for other 
reasons. Story, Contr. 71. 


CONSIDERATION 


Pecuniary Consideration 


A consideration for an act or forbearance 
which consists either in money presently 
passing or in money to be paid in the future, 
including a promise to pay a debt in full 
which otherwise would be released cr dim- 
inished by bankruptcy or insolvency proceed- 
ings. See Phelps v. Thomas, 6 Gray (Mass.) 
328; In re Ekings (D. C.) 6 F. 170. 


Sufficient Consideration 


One deemed by the law of sufficient value 
to support an ordinary contract between par- 
ties, or one sufficient to support the particular 
transaction. Golson v. Dunlap, 73 Cal. 157, 
14 P. 576. 

Valuable Consideration 


One founded on money, or something con- 
vertible into money, or having a value in mon- 
ey, except marriage, which is also a valuable 
consideration. Code Ga. 1882, § 2741 (Civ. 
Code 1910, § 4243). See Chit. Cont. 7; Whelan 
v. Whelan, 3 Cow. (N. Y.) 537; Huston’s 
Adm’r v. Cantril, 11 Leigh (Va.) 186; Magniac 
v. Thompson, 7 Pet. 348, 8 L. Ed. 709. See, 
further, Valuable. 


CONSIDERATUM EST PER CURIAM. (It 
is considered by the court.) The formal and 
ordinary commencement of a judgment. Bak- 
er v. State, 3 Ark, 491. 


CONSIDERATUR. L. Lat. It is considered. 
Held to mean the same with consideratum est. 
2 Strange, 874. 


CONSIDERED. Deemed; determined; ad- 
judged; reasonably regarded, State v. Dis- 
trict Court of Kighth Judicial Dist. in and 
_ for Cascade County, 64 Mont. 181, 208 P. 952, 
955; Polsgrove v. Moss, 154 Ky. 408, 157 
S. W, 1133, 1135. See Consider. 


Evidence may be said to have been “considered” 
when it has been reviewed by a court to determine 
whether any probative force should be given it. 
Taylor v. Gossett _ (Tex. Civ. App.) 269 8. W. 230, 
233. 


CONSIGN. 
tn the Civil Law 


To deposit in the custody of a third person 
a thing belonging to the debtor, for the bene- 
fit of the creditor, under the authority of a 
court of justice. Poth. Obl. pt. 3, c. 1, art. 
8. 
in Commercial Law 


To deliver goods to a carrier to be trans- 
mitted to a designated factor or agent. Pow- 
ell v. Wallace, 44 Kan. 656, 25 P. 42; Sturm 
v. Boker, 150 U. S. 312, 14 S. Ct. 99, 37 L. 
Ed. 1098; Ide Mfg. Co. v. Sager Mfg. Co. 
82 Ill. App. 685. 

To deliver or transfer as a charge or trust; 
to commit, intrust, give in trust; to transfer 
from oneself to. the care.of another; to send 
or transmit goods to.a merchant, factor, or 
agent for sale; to deposit with. another. to 


‘signing goods; 
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be sold, disposed of, or called for, Edwards 
v. Baldwin Piano Co., 79 Fla. 143, 83 So. 915, 
918; J. H. Arnold & Co. v. Gibson, 216 Ala. 
314, 113 So. 25, 26; In re Caldwell Machinery 
Co. (D. C.) 215 F. 428, 429; Gillespie v. Win- 
berg, 4 Daly (N. Y.) 320. 


CONSIGNATION. 


In Scotch Law 


The payment of money into the hands of a 
third party, when the creditor refuses to ac- 
cept- -of it. The person to whom the money 
is given is termed the “consignatory.” Bell. 


In French Law 


A deposit which a debtor makes of the 
thing that he owes into the hands of a third 
person, and under the authority of a court 
of justice. 1 Poth. Obl. 536; Weld v. Had-. 
ley, 1 N. H. 304. 


CONSIGNEE. In mercantile law. One to 
whom a consignment is made. The person 
to’ whom goods are shipped for sale. Lyon 
v. Alvord, 18 Conn. 80; Gillespie v. Winberg, 
4 Daly (N. Y.) 320; Comm. v. Harris, 168 
Pa. 619, 32 A. 92; Railroad Co. v. Freed, 38 
Ark. 622. 

One to whom goods are consigned, shipped, 
or otherwise transmitted. Case v. Union Pac. 
R. Co., 119 Kan. 706, 241 P. 693, 694; 
Johnston-Crews Co. v. Smith, 161 Ga. 382, 131 
S. E. 65, 68. 

The one to whom the carrier may lawfully 
make delivery in accordance with its con- 
tract of carriage. Great Northern Pac. S. 8. 
Co. v. Rainier Brewing Co. (C. C. A.) 255 F. 
762, 764; Pennsylvania R. Co. v. Townsend, 
90 N. J. Law, 75, 100 A. 855. 856. 

One to whom merchandise has been deliv- 
ered. International Trust Co. v. Webster 
Nat. Bank, 258 Mass. 17, 154 N. E. 350, 332, 
49 A. L. R. 267; Chicago, R. I. & P. R. Co. v. 
Title Guaranty & Surety Co., 115 Ark. 75, 
172 S. W. 263, 264, Under a statute, the 
person who, under circumstances in which he 
might be entitled to the delivery of the goods, 
represents that he is so entitled, tenders a 
bond in the statutory form, and requests de- 
livery. St. Louis, I. M. & S. R. Co. v. Bank- 
ers’ Surety Co., 115 Ark. 58, 172 S. W. 266, 
268. 


CONSIGNMENT. ‘The act or process'of con- 
the transportation of goods 
consigned; an article or collection of goods 
sent to a factor to be'sold; goods or prop- 
erty sent, by the aid of a common carrier, 
from one person in one place to another per- 
son in another place; something consigned 
and shipped. See Consign; Johnston-Crews 
Co. v. Smith, 161 Ga. 382, 131 S. E. 65, 68; 
McGaw v. Hanway, 120 Md. 197,-87 A. 666, 
667, Ann, Cas. 1915A, 601; In re Sachs. (D. 
©.) 21 F.(2d) 984, 986; Cass. v. Rochester, 
174 Cal. 358, 163 P. 212, 213. 
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CONSIGNOR. One. who sends or makes a 
consignment. <A shipper of goods. 


Consilia multorum queruntur in magnis. 4 
Inst. 1. ‘The counsels of many are required 
in great things. , 


CONSILIARIUS. In the civil law. A coun- 
sellor, as distinguished from a pleader or ad- 
vocate. An assistant judge. One who par- 
ticipates in the decisions, Du Cange. 


CONSILIUM. A day appointed to hear the 
counsel of both parties. A case set down 
for argument. 

It is commonly used for the day appointed 
for the argument of a demurrer, or errors as- 
signed. 1 Tidd, Pr. 438; 2 Tidd, Pr. 684, 
1122; 1 Sell. Pr. 386; 1 Archb. Pr. 191, 246. 


CONSIMILI CASU. In practice. A writ of 
entry, framed under the provisions of the 
statute Westminster 2, (18 Edw. I.) c. 24, 
which lay for the benefit of the reversioner, 
where a tenant by the curtesy aliened in fee 
‘or for life. 3 Bla. Comm., 4th Dublin ed. 
183 n.; Bac. Abr. Court of Chancery (A). 


Many other new writs were framed under the 
provisions of this statute; but this particular writ 
was known emphatically by the title here defined. 
The writ is now practically obsolete. See 3 Bila. 
Comm. 61. 


CONSIST. To stand together, to be com- 
posed of or made up of. Hoskins Mfg. Co. v. 
General Electric Co. (D. C.) 212 F., 422; In 
re Clark’s Estate, 100 Vt. 217, 186 A. 389, 
393. See Consisting. 


CONSISTENT. Not contradictory; compli- 
able; accordant. Ryan v. Roach Drug Co., 
118 Okl. 130, 239 P. 912, 914. “Consistent 
with” means in harmony with. Shay v. 
Roth, 64 Cal. App. 314, 221 P. 967, 969. 


CONSISTING. Being composed or made up 
of. This word is not synonymous with “in- 
eluding ;” for the latter, when used in con- 
nection. with a number of specified objects, 
always implies that there may be others 
which are not mentioned. Farish v. Cook, 
6 Mo. App. 331; Baker v. Soltau, 94 N. J. 
Eq. 544, 118 A. 682, 683. 


CONSISTOR. A magistrate. Jacob L. D. 


CONSISTORIUM. The state council of the 
Roman emperors. Maekeld. Rom. Law, § 58. 


CONSISTORY. An assembly of cardinals 
econvoked by the pope. 
A tribunal (pretorium). 


CONSISTORY COURTS. The courts of dlo- 
cesan bishops held in their several cathedrals 
(before the bishop’s chancellor, or commis- 
sary, who is the judge) for the trial of all 
ecclesiastical causes arising within their re- 
spective dioceses, and also for granting pro- 
bates and administrations. Mozley & Whit- 
ley; 1 Holdsw. Hist. E. L. 369, citing L. R. 


CONSOLIDATED ORDERS 


1902, 1 K. B. 816.: From the sentence of 
these courts an appeal lies to the Provincial 
Court of the archbishop of each province re- 
spectively. 2 Steph. Comm. 230; 3 Steph. 
Comm. 430; 8 Bla. Comm. 64; 1 Woodd. 
Lect. 145; Halifax; An. b. 3, c. 10, n. 12. 


CONSOBRINI. In the civil law. Cousins- 
german, in géneral; brothers’ and sisters’ 
children, considered in their relation to each 
other. 


CONSOCIATIO. Lat. An association, fel- 
lowship, or partnership. Applied by some 
of the older writers to a corporation, and 
even to a nation considered as a body politic. 
Thomas v. Dakin, 22 Wend. (N. Y.) 104. 


CONSOLATION. Comfort, contentment, 
ease, enjoyment, happiness, pleasure, satis- 
faction. National Surety Co. v. Jarrett, 95 
W. Va. 420, 121 8. E. 291, 295. 


CONSOLATO DEL MARE. The name of a 
code of sea-laws, said to have been compiled 
by order of the kings of Arragon (or, ac- 
cording to other authorities, at Pisa or Bar- 
celona) in the fourteenth century, which 


-comprised the maritime ordinances of the 


Roman emperors, of France and Spain, and 
of the Italian commercial powers. This com- 
pilation exercised a considerable infiuence in 
the formation of European maritime law. 


CONSOLIDATE. Ina general sense, to unite 
into one mass or body, as to consolidate the 
forces of an army, or various funds. In par- 
liamentary usage, to consolidate two bills is 
to unite them into one. In law, to consoli- 
date benefices is to combine them into one.. 
The term means something more than to re- 
arrange or redivide. Fairview v. Durland, 
45 Iowa, 56. To consolidate cases for trial 
simply means that ali are to be tried togeth- 
er by the same jury; but separate judgments 
may properly be entered. People v. Green, 
281 Il. 52, 117 N. E. 764, 767. . 

To make solid or firm; to unite, compress, 
or pack together and form into a more com- 
pact mass, body, or system. Marfield v. Cin- 
cinnati, D. & T. Traction Co., 111 Ohio St. 
139, 144 N. E. 689, 696, 40 A. L. R. 357.. 


CONSOLIDATED FUND. In England. 
(Usually abbreviated to Consols.) A fund for 
the payment of the public debt. 


CONSOLIDATED LAWS OR STATUTES. A 
collection or compilation into one statute or 
one code or volume of all the laws of the 
state in general, or of those relating to a 
particular subject; nearly the same as “com- 
piled laws” or “compiled statutes.” See 
Compilation. And see Ellis v. Parsell, 100 
Mich. 170, 58 N. W. 839; Graham v. Muske- 
gon County Clerk, 116 Mich. 571, 74 N. W. 
729. 


CONSOLIDATED ORDERS. The orders 
regulating the practice of the English court 


CONSOLIDATION 


of chancery, which were issued, in 1860, in 
substitution for the various orders which had 
previously been promulgated from time to 
time. 


CONSOLIDATION. 


in Practice 


The union of two or more actions, as in 
the same declaration, or for the purpose of 
trial or appellate review. See Consolidation 
of actions, infra. 


in the Civil Law 


The union of the usufruct with the estate 
out of which it issues, in the same person; 
which happens when the usufructuary ac- 
quires the estate, or vice versa. In either 
ease the usufruct is extinct. Lee El. Dr. 
Rom. 424. 

In Ecclesiastical Law 


The union of two or more benefices in one. 
Cowell. 
In Scotch Law 


The junction of the property and superior- 
ity of an estate, where they have been dis- 
joined. Bell. 


In General 


—Consolidation of actions. The act or process 
of uniting several actions into one trial and 
judgment, by order of a court, where all the 
actions are between the same parties, pend- 
ing in the same court, and turning upon the 
same or similar issues; or the court may 
order that one of the actions be tried, and 
the others decided without trial according 
_to the judgment in the one selected. Powell 
v. Gray, 1 Ala. 77; Jackson v. Chamberlin, 
5 Cow. (N. Y.) 282; Thompson v. Shepherd, 
9 Johns, (N. Y.) 262; 28 USCA § 734. 


—Consolidation of benefices. The act or proc- 
ess of uniting two or more of them into one. 


—Consolidation of corporations. The union 
into one corporate body of two or more cor- 
porations which had been separately creat- 
ed for similar or connected purposes. In 
England this is termed “amalgamation.” 
When the rights, franchises, and effects of 
two or more corporations are, by legal au- 
thority and agreement of the parties, com- 
bined and united into one whole, and com- 
mitted to a single corporation, the stockheld- 
ers of which are composed of those (so far 
as they choose to become such) of the com- 
panies thus agreeing, this is in Iaw, and 
according to common understanding, a con- 
solidation of such companies, whether such 
single corporation, called the consolidated 
company, be a new one then created, or one 
of the original companies,. continuing in ex- 
istence with only larger rights, capacity, and 
property. Meyer v. Johnston, 64 Ala. 656; 
Shadford v. Railway Co., 180 Mich. 300, 89 
N. W. 960; Adams v. Railroad Co., 77 Miss, 
194, 24 So. 200, 28 So. 956; 60 L. R. A. 33; 
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Pingree v. Railroad Co., 118 Mich. 814, 76 N. 
W. 635, 53 L. R. A. 274; People v. Coke Co., 
205 Ill, 482, 68 N. E. 950, 98 Am. St. Rep. 
244; Buford v. Packet Co., 3 Mo. App. 171; 
Royal Palm Soap Co. v. Seaboard Air Line 
Ry. Co. (C. C. A.) 296 F. 448, 449. 


—Consolidation rule. In practice. A rule or 
order of court requiring a plaintiff who has 
instituted separate suits upon several claims 
against the same defendant, to consolidate 
them in one action, where that can be done 
consistently with the rules of pleading. 
Brown v. Scott, 1 Dall. (Pa.) 147, 1 L. Ed. 
74; Groff v. Musser, 3 Serg. & R. (Pa.) 264; 
2 Archb. Pr. 180. The Federal courts are 
authorized to consolidate actions of a like 
nature, or relative to the same question, when 
it appears reasonable to do so. 28 USCA § 
T34. 


CONSOLS. An abbreviation of the expres- 
sion “consolidated annuities,” and used in 
modern times as a name of various funds 
united in one for the payment of the British 
national debt. Also, a name given to certain 
issues of bonds of the state of South Caro- 
lina. Whaley v. Gaillard, 21 S. C. 568. See 
Consolidated Fund. 


Consortio malorum me quoque malum facit. 
Moore, 817. The company of wieked men 
makes me also wicked. 


CONSORTIUM. In the civil law. A union 
of fortunes; a lawful Roman marriage. The 
joining of several persons as parties to one 
action. In old English law, the term signified 
company or society, and in the language of 
pleading, as in the phrase per quod consor- 
tium amisit, it has substantially the same 
meaning, viz, the companionship or society 
of a wife. 83 Bla. Comm. 140; Bigaouette 
v. Paulet, 184 Mass. 128, 45 Am. Rep. 307; 
Lockwood yv. Lockwood, 67 Minn. 476, 70 N. 
W. 784; Kelley v. Railroad Co., 168 Mass. 
308, 46 N. E. 1063, 38 L. R. A. 681, 60 Am. 
St. Rep. 397. ; l 

Also the right of the husband or wife to 
the conjugal fellowship, company, co-opera- 
tion, and aid of the other in every conjugal 
relation, Bradstreet v. Wallace, 254 Mass. 
509, 150 N. E. 405, 406; Lane v. Dunning, 
186 Ky. 797, 218 5. W. 269, 270; Woodson 
v. Bailey, 210 Ala. 568, 98 So. 809, 810; Bald- 
win v. Kansas City Rys. Co. (Mo. App.) 281 
S. W. 280, 282; Guevin v. Manchester St. 
Ry., 78 N. H. 289, 99 A. 298, 300, L. R. A. 
1917C, 410; Little Rock Gas & Fuel Co. v. 


_Coppedge, 116 Ark. 334, 172 S. W. 885, 890; 


Blair v. Seitner Dry Goods Co., 184 Mich. 
304, 151 N. W. 724, 726, L. R. A. 1915D, 524, 
Ann. Cas. 1916C, 882; Murray v. Murray, 
30. N. M.. 557, 240 P. 303, 304, 


‘The term includes the exclusive right to the 
services: of the spouse, and to his on, her society, 
companionship, and conjugal affection. Valentine 
v. Pollak, 95 Conn. 558, 111 IN. 869,. 3572; Smith v. 
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Nicholas Bldg. Co., 93 Ohio St. 101, 112 N. ©. 204, 
206, L. R. A. 19168, 700, Ann. Cas. 1918D, 206. 

In its original application the term was not 
confined to society, companionship, and conjugal 
affection, but included service as a prominent, if 
not the predominant, factor—not so much the serv- 
ice resulting in the performance of lahor or the 
earning of wages as the service which contributed 
aid and assistance in al] the relations of domestic 
life. Hinnant v. Tide Water Power Co., 189 N. C. 
120, 126 S. ©. 307, 309, 37 A. L. R. 889. 


CONSORTSHIP. In maritime law. An 
agreement or stipulation between the owners 
of different vessels that they shall keep in 
company, mutually aid, instead of interfering 
with each other, in wrecking and salvage, 
and share any money awarded as salvage, 
whether earned by one vessel or both, An- 
drews v. Wall, 3 How. 571, 11 L. Ed. 729. 


CONSPICUOUS PLACE. Within the mean- 
ing of a statute relating to the posting of 
notices, a “conspicuous place’ means one 
which is reasonably calculated to impart the 
information in question. Didier v. Webster 
Mines Corporation, 49 Nev. 5, 234 P. 520, 523. 


CONSPIRACY. In criminal Jaw. A com- 
bination or confederacy between two or more 
persons formed for the purpose of commit- 
ting, by their joint efforts, some unlawful 
or criminal act, or some act which is inno- 
cent in itself, but becomes unlawful when 
done by the concerted action of the conspira- 
tors, or for the purpose of using criminal or 
unlawful means to the commission of an act 
not in itself unlawful. Pettibone v. U. S., 
148 U. S. 197, 13 S. Ct. 542, 37 L. Ed. 419; 
State v. Slutz, 106 La. 182, 30 So. 298; 
Girdner v. Walker, 1 Heisk. (Tenn.) 186; 
Boutwell y. Marr, 71 Vt. 1, 42 A. 607, 43 
L. R. A. 803, 76 Am. St. Rep. 746; U. S. v. 
Weber (C.-C) 114 F. 950; Comm. v. Hunt, 
4 Metec. (Mass.) 111, 38 Am. Dec. 346; Erd- 
man v. Mitchell, 207 Pa. 79, 56 A. 327, 63 L. 
R. A. 534, 99 Am. St. Rep. 783; Standard 
Oil Co. v. Doyle, 118 Ky. 662, 82 S. W. 271, 
111 Am. St. Rep. 331; Mitchell v. Hitchman 
Coal & Coke Co. (C. O. A.) 214 F. 685, 708. 


A combination, or an agreement between two or 
more persons, for accomplishing an unlawful end 
or a lawful end by. unlawful means, 4 B. & Ad. 
345; Cumberland Telephone & Telegraph Co. v. 
Stevens (D. C.) 274 F. 745, 746; Mangum Electric 
Co. v. Border, 101 Okl. 64, 222 P. 1002, 1005; Com- 
monwealth v. Barnett, 1% Ky. 731, 245 S. W. 874, 
878; People v. Curran, 207 IIl. App. 264, 281; ° State v. 
Vetrano, 121 Me. 368, 117 A. 460, 462; Palatine Ins. 
Co. v. Griffin (Tex. Civ. App.) 202 S. W. 1014, 1018; 
Hooker, Corser & Mitchell Co. v. Hooker, 89 Vt. 
383, 95 A. 649, 652; Duplex Printing Press Co. v. 
Deering, 41 S. Ct. 172, 176, 254 U. S. 443, 65 L. Ed. 
849; Wachowski v. Lutz, 184 Wis. 584, 201 N. W. 
234, 238; Belt v. Belt, 224 Mo. App. 780, 288 S. W. 
100, 16; Clein v. City of Atlanta, 164 Ga. 529, 139 
S. E. 46, 48, 53 A. L. R. 933; People v. Bailey, 82 
Cal. App. 700, 256 P. 281, 285; Lawlor v. Loewe (C. 
C. A.) 209 F, 721, 725. 

A consultation or agreement between two or more 
persons, either falsely to accuse another of a crime 
punishable by law; or wrongfully to injure or 
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CONSTABLE . 


prejudice a third person, or any body of men, in 
any manner; or to commit any offense punishable 
by law; or to do any act with Intent to prevent 
the course of justice; or to effect a legal purpose 
with a corrupt intent, or by improper means. Hawk. 
P. C. c. 72, § 2; Archb. Crim. Pl. 390, adding also 
combinations hy journeymen to raise wages. State 
v. Murphy, 6 Ala. 765, 41 Am. Dec. 79. 

With the courts of Kansas, the term “conspiracy” 
is merely a matter of denunciatory phraseology, It 
means an agreement of evil purpose. Criminal 
culpability only begins when some overt act is 
committed or attempted to carry that evil purpose 
into effect. State v. Robinson, 124 Kan. 245, 259 P. 
691, 693. 

Under certain circumstances collusion hag been 
held synonymous with conspiracy. South Side Lum- . 
ber Co. v. John Eller Lumber Co., 161 Wis. 399, 
154 N. W. 621, 622, 


Civil and Criminal Conspiracies 


The term “civil” is used to designate a 
conspiracy which will furnish ground for a 
civil action, as where, in carrying out the 
design of the conspirators, overt acts are 
done causing legal damage, the person in- 
jured has a right of action. It is said that 
the gist of civil conspiracy is the injury or 
damage. While criminal conspiracy does not 
require such overt acts, yet, so far as the 
rights and remedies are concerned, all crim- 
inal conspiracies are embraced within the 
civil conspiracies. Brown y. Pharmacy Co., 
115 Ga. 429, 41 S. Ð. 553, 57 L. R. A, 547, 
90 Am. St. Rep. 126. 


Accurately speaking, there 1s no such thing as a 
civil action for conspiracy. The better view is that 
the damage sustained, and not the conspiracy is 
the gist of the action. The combination may be 
of no consequence except as bearing upon rules of 
evidence or the persons liable. Dahlquist v. Matt- 
son, 40 Idaho, 378, 233 P. 883, 885. 

The essence of a “‘clvil conspiracy” is a concert 
or combination to defraud or cause other injury to 
person or property, which results in damage to 
the person or property of plaintiff. Conner v. 
Bryce (Sup.) 170 N. Y. S. 94, 95. 


CONSPIRATIONE. An ancient writ that lay 
against conspirators, Reg. Orig. 134; Fitzh. 
Nat. Brev. 114. 


CONSPIRATORS. 
spiracy. 


Persons guilty of a con- 


Those who bind themselyes hy oath, covenant, 
or other alliance that each of them shall aid the 
other falsely and maliciously to indict persons; or 
falsely to move and maintain pleas, etc. 33 Hdw. 
I, St. 2 Besides these, there are conspirators in 
treasonable purposes; as for plotting against the 
government. Wharton. 


CONSTABLE. 


In Medieval Law 


A high functionary under the French and 
English kings, the dignity and importance 
of whose office was second only to that of the 
monarch. He was in general the leader of 
the royal armies, and had cognizance of all 
matters pertaining to war and arms, exer- 
cising both civil and military jurisdiction. 


CONSTABLE 


He was also charged with the conservation 
of the peace of the nation. Thus there was 
a “Constable of France” and a “Lord High 
Constable of England.” 


In English Law 


A public civil officer, whose proper and 
general duty is to keep the peace within his 
district, though he is frequently charged with 
additional duties. 1 Bl. Comm. 356. There 
are “high,” “petty,” and “special” constables, 
See the definitions, infra. 


In American Law 


An Officer of a municipal corporation (usu- 
ally elected) whose duties are similar to those 
of the sheriff, though his powers are less 
and his jurisdiction smaller. He is to pre- 
serve the public peace, execute the process 
of magistrates’ courts, and of some other 
tribunals, serve writs, attend the sessions of 
the criminal courts, liave the custody of 
juries, and discharge other functions some- 
times assigned to him by the local law or by 
statute, Comm. v, Deacon, 8 Serg. & R. (Pa.) 
47; McCullough vy. Commonwealth, 67 Pa. 
30, 32; Leavitt v. Leavitt, 135 Mass. 191; 
Allor v. Wayne County, 43 Mich. 76, 4 N. W. 
492, . 

In General 


—Constable of a castle. In English law. An 
officer having charge of a castle; a warden, 
or keeper; otherwise called a “castellain.” 
Stat. Westm. 1, « 7 (8 Edw. I.); Spelman, 
Gloss. 


—Constable of England. (Called, also, “Mar- 
shal.”) His office consisted in the care of the 
common peace of the realm in deeds of arms 
and matters of war. Lamb. Const. 4; 8 
Steph. Comm. 47; 4 Bla. Comm. 92.. 


—Constable of Scotland. An officer who was 
formerly entitled to command all the king’s 
armies in the absence of the king, and to 
take cognizance of all crimes committed with- 
in four miles of the king’s person or of par- 
liament, the privy council, or any general 
convention of the states of the kingdom. The 
office was hereditary in the family of Errol, 
and was abolished by the 20 Geo, III. c. 43. 
“Bell; Ersk. Inst. 1, 3, 37. 


—Constable of the exchequer. An officer men- 
tioned in Fleta, lib. 2, c. 31, and in 51 Hen. 
III. stat. 5, cited by Cowell. . 


—High constables, In England, officers ap- 
pointed in every hundred or franchise, whose 
proper duty seems to be to keep the king’s 
peace within their respective hundreds. 1 
Bl. Comm. 856; 3 Steph. Comm. 47; Coke, 
4th Inst. 267. 


—High constable of England, lord. His office 
has been disused (except only upon great and 
solemn occasions, as. the coronation, or the 


like) since the attainder of Stafford, Duke of . 


. Buckingham, in: the. reign, of Henry VII,- 
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Petty constables. Inferior officers in every 
town and parish, subordinate to the high con- 
stable of the hundred, whose principal duty 
is the preservation of the peace, though they 
also have other particular duties assigned 
to them by act of parliament, particularly 
the service of the summonses and the execu- 
tion bf the warrants of justices of the peace. 
1 Bl. Comm, 356; 8 Steph. Comm, 47, 48. 


—Special constables. Persons appointed (with 
or without their consent) by the magistrates 
to execute warrants on particular occasions, 
as in the case of riots, ete. 


CONSTABLEWICK. In English law. The 
territorial jurisdiction of a constable; as 
bailiwick is of a bailiff or sheriff. 5 Ney, 
& M. 261. 


CONSTABULARIUS. An officer of horse; 
an officer having charge of foot or horse; a 
naval commander; an officer haying charge 
of military affairs generally. Spelman. 


In England his power was early diminished and 
restricted to those duties which related to the pres- 
ervation of the, king’s peace. The office is now 
abolished in England, except as a matter of cere- 
mony, and in France. Guyot, Rép. Univ.; Cowell. 


CONSTANT. Fixed or invariable; uniform. 
Webster. With reference to electric current, 
the term implies a source steady in purpose, 
but not necessarily a source always in use. 
Union Switch & Signal Co. v. Hall Switch & 
Signal Co. (D. C.) 228 F. 709, 716. 


CONSTANTLY. In a constant manner; uni- 
formly; continuously. Webster. 


An instruction that a train crew knew that a rail- 
Toad right of way had been “constantly,” frequent- 
ly, and regularly used by a considerable number 
of persons at a particular hour of the day was 
Not subject to the criticism that the word “con- 
stantly’’ imported an uninterrupted and continuous 
presence of such persons on the track, so that at 
Do moment of time it would be vacant of pedestrians. 
Grauer v. Alabama Great Southern R. Co., 209 Ala. 
568, 96 So. 915, 919. 


CONSTAT. It is clear or evident; it ap- 
pears; it is certain; there is no doubt. Non 
constat, it does not appear. 

A certificate which the clerk of the pipe 
and auditors of the exchequer made, at the 
request of any person who intended to plead 
or move in that court, for the discharge of 
anything. The effect of it was the certifying 
what appears (constat) upon record, touch- 
ing the matter in question. Wharton. 

A certificate by an officer that certain mat- 
ters therein stated appear of record. See 
Wilcox v. Ray, 2 N. C. 410. 

An exemplification under the great seal of 
the enrolment of letters patent. Co. Litt. 
225. . 


CONSTAT D’HUISSIER. In French law. 
An afidavit made by a huissier, setting forth 
the appearance, form, quality, color, etc., of 
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any article upon which a suit depends. 
Fr. Mere. Law, 554. 


CONSTATE. To establish, constitute, or or- 
dain. i 

“Constating instruments” of a corporation 
are its charter, organic law, or the grant of 
powers to it. See examples of the use of the 
term, Green’s Brice, Ultra Vires, p. 39; 
Ackerman y. ‘Halsey, 37 N. J. Eq. 363. 


CONSTITUENT. He who gives authority to 
another to act for him. 

The term is used as a correlative to “at- 
torney,” to denote one who constitutes an- 
other his agent or invests the other with 
authority to act for him. 


Arg. 


It is also used in the language of politics, . 


as a correlative to “representative,” the con- 
stituents of a legislator being those whom 
he represents and whose interests he is to 
eare for in public affairs; usually the elec- 
tors of his district. 


CONSTITUERE. Lat. To appoint, consti- 
tute, establish, ordain, or undertake. Used 
principally in ancient powers of attorney, 
and now supplanted by the English word 
“constitute.” f 


CONSTITUIMUS. A Latin term, signifying 
we constitute or appoint. 


CONSTITUTED AUTHORITIES. Officers 
properly appointed under the constitution for 
the government of the people, 


CONSTITUTIO. 


In the Civil Law 


An imperial ordinance, decree, or consti- 
tution, distinguished from Les, Senatus-Con- 
sultum, and other kinds of law and having 
its effect from the sole will of the emperor, 
Dig. 1, 4, 1, Cooper’s notes. . 

An establishment or settlement, Used of 
controversies settled by the parties without a 
trial. Calvin. 

A sum paid according to agreement. Du 
Cange. ` 

In Old English Law 


An ordinance or statute. A provision of a 


statute. 


CONSTITUTIO DOTIS, Establishment of 
dower. 


CONSTITUTION. 


In Public Law 


The organic and fundamental law of a 
nation or state, which may be written or un- 
written, establishing the character and con- 
ception of its government, laying the basic 
principles to which its internal life is to be 
conformed, organizing the government, and 
regulating, distributing, and limiting the 
functions of its different departments, and 
prescribing the extent and manner of the 
exercise of sovereign powers, A charter of 


CONSTITUTIONAL OFFICER: 


government deriving its whole authority from 
the governed, Fairhope Single Tax Corpora- 
tion v. Melville, 193 Ala. 289, 69 So. 466, 470. 
See, also, Browne v. City of New York, 213 © 
App. Div. 206, 211 N. Y. S. 306, 311; Loring v. 
Young, 239 Mass. 349, 132 N. E. 65, 74. 

In a more general sense, any fundamental 
or important law or edict; as the Novel Con- 
stitutions of Justinian; the Constitutions of 
Clarendon. , - 
In American Law 


The written instrument agreed upon by the 
people of the Union or of a particular state, 
as the absolute rule of action and decision 
for all departments and officers of the gov- 
ernment in respect to all the points covered. 
by it, which must control until it shall be 
changed by the authority which established 
it, and in opposition to which any act or or- 
dinance of any such department or officer is 
null and void. Cooley, Const. Lim. 3. 


CONSTITUTIONAL. Consistent with the 
constitution ; authorized by the constitution; 
not conflicting with any provision of the con- 
stitution or fundamental law of the state. 
Dependent upon a constitution, or secured 
or regulated by a constitution; as “constitu- 
tional monarchy,” ‘constitutional rights.” 


CONSTITUTIONAL CONVENTION. A duly 
constituted assembly of delegates or rep- 
resentatives of the people of a state or na- 
tion for the purpose of framing, revising, or 
amending its constitution. 


CONSTITUTIONAL LAW. (1) That branch 
of the public law of a state which treats of the 
organization and frame of government, the 
organs and powers of sovereignty, the distri- 
bution of political and governmental authori- 
ties and functions, the fundamental principles 
which are to regulate the relations of govern- 
ment and subject, and which prescribes gen- 
erally the plan and method according to 
which the public affairs of the state are to 
be administered. (2) That department of the 
science of law which treats of constitutions, 
their establishment, construction, and inter- 
pretation, and of the validity of legal enact- 
ments as tested by the criterion of conformi- 
ty to the fundamental law. (8) A constitu- 
tional law is one which is consonant to, and 
agrees with, the constitution; one which is 
not in violation of any provision of the con- 
stitution of the particular state. ` 


CONSTITUTIONAL LIBERTY OR FREE- 
DOM. Such freedom as is enjoyed by the citi- 
zens of a country or state under the protec- 
tion of its constitution ; the aggregate of those 
personal, civil, and political rights of the in- 
dividual which are guarantied by the consti- 
tution and secured against invasion by the 
government or any of its agencies. People v. 
Hurlbut, 24 Mich. 106, 9 Am. Rep. 103. 


CONSTITUTIONAL OFFICER. One whose 
tenure and term of office are fixed and defin- 


CONSTITUTIONAL RIGHT 


ed by the constitution, as distinguished from 
the incumbents of offices created by the legis- 
lature. Foster v. Jones, 79 Va. 642, 52 Am. 
Rep. 687; People v. Scheu, 60 App. Div. 592, 
69 N. Y. S. 597; Franklin y. Westfall, 273 
Ill. 402, 112 N. E. 974, 975. 


CONSTITUTIONAL RIGHT. A right guar- 
anteed to the citizens by the Constitution 
and so guaranteed as to prevent legislative 
interference therewith. Delaney v. Plunkett, 
146 Ga. 547, 91 S. E. 561, 567, L. R. A. 1917D, 
926, Ann. Cas. 1917E, 685. 


CONSTITUTIONES. Laws promulgated, $. €.. 
enacted, hy the Roman Emperor. They were 
of various kinds, namely, the following: (1) 
Edicta; (2) decreta; (3) rescripta, called also 
“epistolir,” Sometimes they were general, 
and intended to form a precedent for other 
like cases; at other times they were special, 
particular, or individual, (personales) and not 
intended to form a precedent. The emperor 
had this power of irresponsible enactment by 
virtue of a certain leg regia, whereby he was 
made the fountain of justice and of mercy. 
Brown. 


Constitutiones tempore posteriores potiores 
sunt his quæ ipsas præcesserunt. Dig. 1, 4, 4. 
Later laws prevail over those which preceded 
them. 


CONSTITUTIONS OF CLARENDON. See 
Clarendon, . 
CONSTITUTIONS OF THE FOREST. See 


Charta de Foresta. 


CONSTITUTOR. In the civil law. One who, 
by a simple agreement, becomes responsible 
for the payment of another’s debt. Inst. 4, 6, 
9. 


CONSTITUTUM. In the civil law. An agree- 
ment to pay a subsisting debt which exists 
without any stipulation, whether of the prom- 
isor or another party. It differs from a stip- 
ulation in that it must be for an existing debt. 
Du Cange. 

A day appointed for any purpose. 
of appeal. Calvinus, Lex. 


A form 


Constitutum esse eam domum unicuique nos- 
trum debere existimari, ubi quisque sedes et 
tabulas haberet, suarumque rerum constitution- 
em fecisset. It is settled that that is to be con- 
sidered the home of each one of us where he 
may have his habitation and account-books, 
and where he may have made an establish- 
ment of his business. _ Dig. 50, 16, 203. 


CONSTRAINT. ‘This term is held to be ex- 
actly equivalent with “restraint.” Edmond- 
son v. Harris, 2 Tenn. Ch. 427. 

In Seotch law. Duress. 


CONSTRUCT. To build; erect; put together ; 
make ready for use. Morse v. West-Port, 110 
Mo, 502, 19 8S. W. 881; Contas v. Bradford, 206 
Pa. 291,55 A. 989;. Watson. v; Greely, 69 CaL 


412 


App. 643, 232 P. 475, 479. To adjust and join 
materials, or parts of, so as to form a perma- 
nent whole. Kinney v. Ehrensperger, 16 Ala. 
App. 289, 77 So. 439, 440. To put together 
constituent parts of something in their proper 
place and order. State ex rel. St. Louis Coun- 
ty v. State Highway Commission, 315 Mo. 
707, 286 S. W. 1, 2. 


“Construct” is distinguishable from “maintain,” 
which means to keep up, to keep from change, to 
preserve, State v. Olympia Light & Power Co., 91 
Wash. 519, 158 P. 85, 89. Under a broad interpreta- 
tion, however, ‘‘construct’’ may be synonymous 
with maintain, repair, or improve, Independent 
Highway Dist. No. 2 of Ada County v. Ada Coun- 
ty, 24 Idaho, 416, 184 P. 542, 545; Thomason v. 
Court of County Com'rs, 184 Ala. 28, 63 So. 87, 88. 


Constructio legis non facit injuriam. The con- 
struction of the law (a construction made by 
the law) works no injury. Co. Litt. 183; 
Broom, Max. 603. The law will make such 
a construction of an instrument as not to in- 
jure a party. 


CONSTRUCTION. The process, or the art, 
of determining the sense, real meaning, or 
proper explanation of obscure or ambiguous 
terms or provisions in a statute, written in- 
strument, or oral agreement, or the applica- 
tion of such subject to the case in question, 
by reasoning in the light derived from extra- 
neous connected circumstances or laws or 
writings bearing upon the same or a connect- 
ed matter, or by seeking and applying the 
probable aim and purpose of the provision. 
Quoted with approval in Koy v. Schneider. 
110 Tex. 369, 221 S. W. 880, 884. 


As applied to statutes, constitutions, contracts, 
etc., the term necessarily presupposes doubt, ob- 
security, or ambiguity. Frye’s Guardian v. Gamble 
Bros., 188 Ky. 283, 221 S. W. 870, 871; Gulf Paving 
Co. v. City of Atlanta, 149 Ga. 114, 99 S. E. 374; 
Pierce-Fordyce Oil Assn v. Warner Drilling Co. 
(Tex. Civ. App.) 187 S. W. 516; Cohn-Hall-Marx 
Co. v. Vanosdall, 25 Ohio App. 360, 157 N. E. 908, 909. 


Drawing conclusions respecting subjects 
that lie beyond the direct expression of the 
term. Lieber, Leg. & Pol. Herm. 20; Rob- 
erts v. Portland Water Dist., 124 Me. 68, 126 
A. 162, 163. 


This term ts properly distinguished from tnter- 
pretation, although the two are often used synony- 
mously. In strictness, interpretation is limited to 
exploring the written text, while construction goes 
beyond and may call in the aid of extrinsic consid- 
erations, as above indicated. 


The process of bringing together and cor- 
relating a number of independent entities, so 
as to form a definite entity. The Dredge A 
(D. C.) 217 F. 617, 681. 

The creation of something new, as distin- 
guished from the repair or improvement of 
something already existing. Carlson v. Kit- 
sap County, 124 Wash. 155, 213 P. 930, 931. 
The act of fitting an object for use or occupa- 
tion in the usual way, and for some distinct 
purpose. Paterson N. & R. R. Co. v. City of 
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Paterson, 81 N. J. Eq. 124, 86 A. 68, 69. See 
Construct. 


—Construction, court of. A court of equity or 
of common law, as the case may be, is called 
the court of construction with regard to wills, 
as opposed to the court of probate, whose 
duty is to decide whether an instrument be a 
will at all. Now, the court of probate may 
decide that a given instrument is a will, and 
yet the court of construction may decide that 
it has no operation, by reason of perpetuities, 
illegality, uncertainty, etc. Wharton. 


—Equitable construction. A construction of a 
law, rule, or remedy which has regard more 
to the equities of the particular transaction 
or state of affairs involved than to the strict 
application of the rule or remedy; that is, a 
liberal and extensive construction, as opposed 
to a literal and restrictive. Smiley v. Samp- 
son, 1 Neb. 91. 

By “equity of a statute” is intended the 
rule of construction which admits within the 
operation of a statute a class of cases which 
are neither named nor excluded, but which, 
from their analogy to those that are named, 
are clearly and justly within the spirit and 
general meaning of the law; such cases are 
said to be “within the equity of the statute.” 

The modern doctrine is that to construe a 
statute liberally or according to its equity is 
nothing more than to give effect to it accord- 
ing to the intention of the lawmaker as in- 


dicated by its terms and purposes. Read v. 
Dingess, 60 F. 21, 29, 8 C. C. A. 389. 
—Strict and liberal construction. Strict (or 


literal) construction is construction of a stat- 
ute or other instrument according to its letter, 
which recognizes nothing that is not express- 
ed, takes the language used in its exact and 
technical meaning, and admits no equitable 
considerations or implications. Paving Co. v. 
Watt, 51 La. Ann. 1345, 26 So. 70; Stanyan v. 
Peterborough, 69 N. H. 372, 46 A. 191; Bull- 
ington v. Lowe, 94 Okl. 234, 221 P. 502, 508; 
Warner v. King, 267 Ill. 82, 107 N. E. 887, 839. 
Liberal (or equitable) construction, on the 
other hand, expands the meaning of the stat- 
ute to meet cases which are clearly. within the 
spirit or reason of the law, or within the evil 
which it was designed to remedy, provided 
such an interpretation is not inconsistent with 
the language used; it resolves all reasonable 
doubts in favor of the applicability of the stat- 
ute to the particular case. Black, Interp. 
Laws, 282; Lawrence v. McCalmont, 2 How. 
449, 11 L. Ed. 326; In re Johnson’s Estate, 98 
Cal. 581, 33 P. 460, 21 L. R. A. 380; Shorey v. 
Wyckoff, 1 Wash. T. 351; Causey v. Guilford 
County, 192 N. C. 298, 135 S. E. 40, 46. 


CONSTRUCTIVE. That which is established 
by the mind of the law in its act of construing 
facts, conduct, circumstances, or instruments; 
that which has not the character assigned to 
it in its own essential nature, but acquires 
such character in consequence of the way in 


CONSUETUDINARIUS 


which ft is regarded by a rule or policy of 
law; hence, inferred, implied, made out by 
legal interpretation ;—the word “legal” being 
sometimes used in lieu of “constructive.” 
Middleton v. Parke, 3 App. D. C. 160. 


CONSTRUCTIVE ASSENT. An assent or 
consent imputed to a party from a construc- 
tion or interpretation of his conduct: as dis- 
tinguished from one which he actually ex- 
presses. 


CONSTRUCTIVE AUTHORITY. Authority 
inferred or assumed to have been given be- 
cause of the grant of some other antecedent 
authority. Middleton v. Parke, 3 App. D. C. 
160. 


CONSTRUCTIVE BREAKING INTO A 
HOUSE. A breaking made ont by construc- 
tion of law. As where a burglar gains an 
entry into a house hy threats, fraud, or con- 
Spiracy. 2 Russ. Crimes, 9, 10. ` 


CONSTRUCTIVE CRIME. Where, by a 
strained construction of a penal statute, it is 
made to include an act not otherwise pun- 
ishable, it is said to be a “constructive crime,” 
that is, one built up by the court with the aid 
of inference and implication. Ex parte Mc- 
Nulty, 77 Cal. 164, 19 P. 237, 11 Am. St. Rep. 
257. 


CONSTRUCTIVE TAKING. A phrase used in. 
the law to characterize an act not amounting 
to an actual appropriation of chattels, but 
which shows an intention to convert them 
to his use; as if a person intrusted with the 
possession of goods deals with them contrary 
to the orders of the owner. 


CONSTRUCTIVE WILLFULNESS. Inten- 
tional disregard of a known duty necessary 
to the safety of a person, and an entire ab- 
sence of care for the life, the person, or the 
property of others, such as exhibits a con- 
scious indifference to consequences. Collins 
v. Missouri-Illinois R. Co., 233 Ill. App. 545, 
551; Bremer v. Lake Erie & W. R. Co., 318 
TIL 11, 148 N. E. 862, 866, 41 A. L. R. 1345. 


As to constructive “Breaking,” “Contempt,” 
“Contracts,” “Conversion,” “Delivery,” “Evic- 
tion,” “Fraud,” “Larceny,” “Malice,” “No- 
tice,” “Possession,” “Seisin,” “Service of 
Process,” “Total Loss,” “Treason,” and 
“Trusts,” see those titles. 


CONSTRUE. To put together; to arrange or 
marshal the words of an instrument.. To as- 
certain the meaning of language by a process 
of arrangement and inference. See Construc- 
tion. 


CONSTUPRATE. To ravish, debauch, vio- 
late, rape. See Harper v. Delp, 3 Ind. 230; 
Koenig Vv. Nott, 2 Hilt. (N. Y.) 329. 


CONSUETUDINARIUS. In ecclesiastical 
law. A ritual or book, containing the rites 
and forms of divine offices or the customs of 
abbeys and monasteries. 


CONSUETUDINARY LAW 


CONSUETUDINARY LAW. Customary law. 
Law derived by oral tradition from a remote 
antiquity. Bell. 


CONSUETUDINES. In old English law. 
Customs. Thus, consuetudines et assisa for- 
este, the customs and assise of the forest. 


CONSUETUDINES FEUDORUM. (Lat. feud- 
al customs.) A compilation of the law of 
feuds or fiefs in Lombardy, made A. D. 1170. 
It is of great authority. 


CONSUETUDINIBUS ET SERVICIIS. In old 
English law, A writ of right close, which lay 
against a tenant who deforced his lord of the 
rent or service due to him. Reg. Orig. 159; 
Fitzh. Nat. Brev. 151. 


CONSUETUDO. Lat. A custom; an estab- 
lished usage or practice, Co. Litt. 58. Tolls; 
duties; taxes. Id. 58b. 


CONSUETUDO ANGLICANA. The custom 
ot England: the ancient common law, as dis- 
tinguished from lez, the Roman or civil law. 


Consuetudo contra rationem introducta potius 
usurpatio quam consuetudo appellari debet. A 
custom introduced against reason ought rath- 
er to be called a “usurpation” than a “cus- 
tom.” Co. Litt, 113. 


CONSUETUDO CURIA. The custom or 
practice of a court. Hardr. 141. 


Consuetudo debet esse certa; nam incerta pro 
nulla habetur. Dav. 338. A custom should be 
certain; for an uncertain custom is consid- 
ered null. 


Consuetudo est altera lex. Custom is another 


law. 4 Coke, 21. 


Consuetudo est optimus interpres legum. 2 
Inst. 18. Custom is the best expounder of the 
laws. 


Consuetudo et communis assuetudo vincit legem 
non scriptam, si sit specialis; et interpretatur 
legem scriptam, si lex sit generalis. Jenk. Cent. 
273. Custom and common usage overcomes 
the unwritten law, if it be special; and in- 
terprets the written law, if the law be general. 


Consuetudo ex certa causa rationabili usitata 
privat communem legem. A custom, grounded 
on a certain and reasonable cause, supersedes 
the common law. Litt. § 169; Co. Litt. 113; 
Broom, Max. 919. 


Consuetudo, licet sit magne auctoritatis, nun- 
quam tamen, præjudicat manifestæ veritati. A 
custom, though it be of great. authority, 
should never prejudice manifest truth. 4 
Coke, 18. . 


Consuetudo. foci observanda est. Litt. § 169. 
The custom of a place is to be observed. 


Consuetudo manerii et loci observanda est. 6 
Coke, 67. A custom of a manor and place- is 
to be observed. 
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CONSUETUDO MERCATORUM. Lat. The 
custom of merchants, the same with lex mer- 
catoria. 


Consuetudo neque injuria oriri neque tolli po- 
test. Lofft, 340. Custom can neither arise 
from nor be taken away by injury. 


Consuetudo non trahitur in consequentiam. 3 
Keb. 499. Custom is not drawn into conse- 
quence. 4 Jur. (N. S.) Ex. 1839. 


Consuetudo præscripta et legitima vincit legem. 
A prescriptive and lawful custom overcomes 
the law. Co. Litt. 113; 4 Coke, 21. 


Consuetudo regni Angliæ est lex Angliæ. Jenk, 
Cent. 119. The custom of the kingdom of Eng- 
land is the law of England. See 2 Bl. Comm. 
422, 


Consuetudo semel reprobata non potest amplius 
induci. A custom once disallowed cannot be 
again brought forward, [or relied on.] Dav. 33. 


Consuetudo tollit communem legem. Co. Litt. 
33b. Custom takes away the common law. 


Consuetudo vincit communem legem. Custom 
overrules common law. 1 Rop. H. & W. 351; 
Co. Litt. 38b. 


Consuetudo volentes ducit, lex nolentes trahit. 
Custom leads the willing, law compels [drags] 
the unwilling. Jenk. Cent. 274. 


CONSUL. 
In Roman Law 


During the republic, the name “consul” was 
given to the chief executive magistrate, two 
of whom were chosen annually. The office 
was continued under the empire, but its pow- 
ers and prerogatives were greatly reduced. 
The name is supposed to have been derived 
from consulo, to consult, because these offi- 
cers consulted with the senate on administra- 
tive measures. 


In Old English Law 
An ancient title of an earl. 


In International Law 


An officer of a commercial character, ap- 
pointed by the different states to watch over 
the mercantile interests of the appointing 
state and of its subjects in foreign countries. 
There are usually a number of consuls in 
every maritime country, and they are usual- 
ly subject to a chief consul, who is called a 
“consul general.” Schunior v. Russell, 83 
Tex. 83, 18 S. W. 484; Seidel v. Peschkaw, 27 
N. J. Law, 427; Sartori v. Hamilton, 13 N. J. 
Law, 107; The Anne, 3 Wheat. 445, 4 L. Ed. 
428. 

The word “consul” has two meanings: (1) 
It denotes. an officer of a particular grade in 
the consular service; (2) it has a broader gen- 
eric sense, embracing all consular officers. 
Dainese v. U. S 15: Ct. OL 64. 
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The official designations employed tħrough- 
out this title shall be deemed to have the fol- 
lowing meanings, respectively: First. “Con- 
sul general,” “consul,” and “commercial 
agent” shall be deemed to denote full, prin- 
cipal, and permanent consular officers, as dis- 
tinguished from subordinates and substitutes. 
Second. “Deputy-consul” and “consular 
agent” shall be deemed to denote consular 


officers subordinate to such principals,. exer-. 


cising the powers and performing the duties 
within the limits of their consulates or com- 
mercial agencies respectively, the former at 
the same ports or places and the latter at 
ports or places different from those at which 
such principals are located respectively. 
Third. “Vice-consuls” and “vice-commercial 
agents” shall be deemed to denote consular 
officers who shall be substituted, temporarily, 
to fill the places of consuls general, consuls, 
or commercial agents, when they shall be tem- 
porarily absent or relieved from duty. 
Fourth, “Consular officer” shall be deemed to 
include consuls general, consuls, commercial 
agents, deputy-consuls, vice-consuls, vice-com- 
mercial agents, and consular agents, and none 
others. Fifth. “Diplomatic officer” shall be 
deemed to include ambassadors, envoys ex- 
traordinary, ministers plenipotentiary, minis- 
ters resident, commissioners, chargés d’af- 
faires, agents, and secretaries of legation, and 
none others. Rev. St. U. S. § 1674 (22 USCA 
§§ 40, 51). 


CONSULAR COURTS. Courts held by the 
consuls of one country, within the territory 
of another, under authority given by treaty, 
for the settlement of civil cases. In some in- 
stances they have also a criminal jurisdiction, 
but in this respect are subject to review by. 
the courts of the home government. See Rev. 
St. U. S. § 4083 (22 USCA § 141.) 


CONSULTA ECCLESIA. In ecclesiastical 
law. A church full or provided for. Cowell. 


CONSULTARY RESPONSE. The opinion of 
a court of law- on a special case. 


CONSULTATION. A writ whereby a cause 
which has been wrongfully removed by pro- 
hibition out of an ecclesiastical court to a 
temporal court is returned to the ecclesias- 
tical court. Phillim. Ecc. Law, 1439. 

A conference between the counsel engaged 
in a case, to discuss its questions or arrange 
the method of conducting it. 


In French Law 


The opinion of counsel upon a point of law 
submitted to them. 


CONSULTO. Lat. 
edly; intentionally. Dig. 28, 41. 


CONSUMMATE, adj. Completed: as distin- 
guished from initiate, or that which is mere- 
ly begun. The husband of a woman seised of 
an estate of inheritance becomes, by the birth 
of a child, tenant by the curtesy initiate, and 


In the civil law. Design- 


CONTEMPLATION OF BANKRUPTCY 


may do many acts to charge the lands, but 
his estate is not consummate till the death 
of the wife. 2 Bl. Comm. 126, 128; Co. Litt. 
30a. 


CONSUMMATE, v. To finish by completing 
what was intended; bring or carry to utmost 
point or degree; carry or bring to completion ; 
finish; perfect; achieve. American Mercan- 
tile Corporation v. Spielberg (C. C. A.) 262 F. 
492, 496; Purcell v. Firth, 175 Cal. 746, 167 
P. 379, 380; Connor v. Riggins, 21 Cal, App. 
756, 132 P. 849, 850; Oregon Home Builders 
v. Montgomery Inv. Co., 94 Or. 349, 184 P. 
487, 493; Oregon Home Builders v. Mont- 
gomery Inv. Co., 94 Or. 349, 184 P. 487, 492. 


CONSUMMATION. The completion of a 
thing; the completion of.a marriage between 
two affianced persons by cohabitation. Shar- 
on V. Sharon, 79 Cal. 633, 22 P. 26, 


CONTAGIOUS ABORTION. A disease of 
cows generally contracted through the diges- 
tive tract from infected food which causes 
premature birth of calves. Gesme v. Potter, 
118 Or. 621, 247 P. 765, 766. 


CONTAGIOUS DISEASE. One capable of be- 
ing transmitted by mediate or immediate con- 
tact. See Grayson v. Lynch, 163 U. S. 468, 
168. Ct. 1064, 41 L. Ed. 230; Stryker v. Crane, 
33 Neb, 690, 50 N. W. 1132; Pierce v. Dilling- 
ham, 203 Ill. 148, 67 N. E. 846, 62 L. R. A. , 
888; Davis v. Rodman, 147 Ark. 385, 227 S. 
W. 612, 613, 13 A. L. R. 1459; Ex parte Liang 
Buck Chew (D. C.) 296 F. 183. See Infection. 


CONTANGO. A double bargain, consisting 
of a sale for cash of stock previously bought 
which the broker does not wish to carry, 
and a repurchase for the resettlement two 
weeks ahead of the same stock at the same 
price as at the sale plus interest accrued up 
to the date of that settlement. The rate of 
interest is called a “contango” and contango 
days are the two days during the settlement 
when these arrangements are in effect. 


CONTEK. L.Fr. A contest, dispute, disturb- 
ance, opposition. Britt. c. 42; Kelham. Con- 
teckours; brawlers; disturbers of the peace. 
Britt. e. 29. 


CONTEMNER. One who has committed con- 
tempt of court, Wyatt v. People, 17 Colo. 
252, 28 P. 961. 


CONTEMPLATION. The act of the mind 
in considering with attention. Continued at- 
tention of the mind to a particular subject. 
Consideration of an act or series of acts with 
the intention of doing or adopting them. The 
consideration of an event or state of facts 
with the expectation that it will transpire. 


CONTEMPLATION. OF BANKRUPTCY. 
Contemplation of the breaking up of one’s 
business or an inability to continue it; knowl- 
edge of, and action with reference to, a con- 
dition of bankruptcy or ascertained insolven- 


CONTEMPLATION OF DEATH 


cy, coupled with an intention to commit what 
the law declares to be an “act of bankruptcy,” 
or to make provision against the consequences 
of insolvency, or to defeat the general dis- 
tribution of assets which would take place 
under a proceeding in bankruptcy. Jones v. 
Howland, 8 Mete. (Mass.) 384, 41 Am. Dec. 
525; Paulding v. Steel Co., 94 N. Y. 339; 
In re Duff (D. C.) 4 F. 519; Morgan v. Brund- 
rett, 5 Barn. & Ald. 289; Winsor v. Kendall, 
30 Fed. Cas. 322; Buckingham v. McLean, 
13 How. 167, 14 L. Ed. 90; In re Carmichael 
(D. C.) 96 F. 594. 


CONTEMPLATION OF DEATH. The appre- 
hension or expectation of approaching disso- 
lution; not that general expectation which 
every mortal entertains, but the apprehension 
which arises from some presently existing 
sickness or physical condition or from some 
impending danger. As applied to transfers 
of property, the phrase “in contemplation of 
death” is practically equivalent to “causa 
mortis.” In re Cornell’s Estate, 66 App. Div. 
162, 73 N. Y. S. 32; People v. Porter, 287 
Til. 401, 128 N. E. 59, 60, 7 A. L. R. 1041; In 
re Bottomley’s Estate, 92 N. J. Eq. 202, 111 A. 
605, 606; Spreckels v. State, 30 Cal. App. 363, 
158 P. 549, 551; Rengstorff v. McLaughlin (D. 
C.) 21 F.(2d) 177, 178; People v. Forman, 322 
Ill. 228, 153 N. E. 376, 377; In re Kueter’s 
Estate, 45 S. D. 341, 187 N. W. 625, 627, 21 
A. L. R. 1330; People v. Carpenter, 264 Tl. 
400, 106 N. E. 302, 304. Contra: Conway's 
Estate v. State, 72 Ind. App. 303, 120 N. E. 
717, 720; In re Reynolds’ Estate, 169 Cal. 600, 
147 P. 268, 269, 


CONTEMPLATION OF INSOLVENCY. 
Knowledge of, and action with reference to, 
an existing or contemplated state of insol- 
vency, with a design to make provision against 
its results or to defeat the operation of the in- 
solvency laws. Robinson v. Bank, 21 N. Y. 
411; Paulding v. Steel Co., 94 N. Y. 338; 
Heroy v. Kerr, 21 How. Prac. 420; Anstedt v. 
Bentley, G1 Wis. 629, 21 N. W. 807; Browne 
v. Stronach (D. C.) 7 F.(2d) 685, 688; Flock- 
hart Foundry Co. v. Cox Automatie Pipe 
Bending Co., 95 N. J. Eq. 382, 123 A. 151, 152. 


CONTEMPORANEA EXPOSITIO. Lat. 
Contemporaneous exposition, or construction ; 
a construction drawn from the time when, 
and the circumstances under which, the sub- 
jeect-matter to be construed, as a statute or 
custom, originated. 


Contemporanea expositio est optima et fortis- 
sima in lege. Contemporaneous exposition is 
the best and strongest in the law. , 2 Inst. 11. 
A statute is best explained by following the 
construction put upon it by judges who lived 
at the time it was made, or soon after. 10 
Coke, 70; Broom, Max. 682. 


CONTEMPT. Contumacy; a willful disre- 
gard of. the authority of a court of justice or 
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legislative body or disobedience to its law- 
ful orders. 

Contempt of court is committed by a per- 
son who does any act in. willful contraven- 
tion of its authority or dignity, or tending to 
impede or frustrate the administration of jus- 
tice, or by one who, being under the court’s 
authority as a party to a proceeding therein, 
willfully disobeys its lawful orders or fails to 
comply with an undertaking which he has 
given. Welch v. Barber, 52 Conn, 147, 52 
Am. Rep. 567; Lyon v. Lyon, 21 Conn. 198; 
Kissel v. Lewis, 27 Ind. App. 302, 61 N. E. 
209; Yates v. Lansing, 9 Johns. (N. Y.) 395, 
6 Am. Dec. 290; Stuart v. People, 4 Il. 395; 
Gandy v. State, 13 Neb. 445, 14 N. W. 148; 
In re Grunow, 84 N. J. Law, 235, 85 A, 1011, 
1012; In re Nunns, 104 Mise. 350, 172 N. Y. S. 
167, 169, 37 N. Y. Cr. R. 82; In re Merrill, 88 
N. J. Eq. 261, 102 A. 400, 402; Toledo News- 
paper Co. v. U. S., 247 U. S. 402, 38 5. Ct. 560, 
563, 62 L. Ed. 1186; State v. Sefrit, 84 Wash. 
345, 146 P. 864, 865; Emery v. State, 29 OKI. 
Cr. 29, 232 P. 128, 129; Hallinan v. Superior 
Court in and for Kings County, 74 Cal. App. 
420, 240 P. 788, 790; Snow v. Hawkes, 183 
N. C. 365, 111 S. E. 621, 622, 23 A. L. R. 188. 


Classification 


Contempts are of two kinds, direct and 
constructive. Direct contempts are those 
committed in the immediate view and pres- 
ence of the court (such as insulting language 
or acts of violence) or so near the presence of 
the court as to obstruct or interrupt the due 
and orderly course of proceedings. These are 
punishable summarily. They are also called 
“criminal” contempts, but that term is better 
used in contrast with “civil” contempts. See 
infra. Ex parte Wright, 65 Ind. 508; State 
v. McClaugherty, 33 W. Va. 250, 10 S. E. 407; 
State v. Shepherd, 177 Mo. 205, 76 S. W. 79, 
99 Am. St. Rep. 624; Indianapolis Water Co. 
v. American Strawhboard Co. (C. C} 75 F. 
975; In re Dill, 32 Kan. 668, 5 P. 39, 49 Am. 
Rep. 505; Androscoggin & Kennebec R. Co. v. 
Androscoggin R. Co., 49 Me. 392; State v. Dis- 
trict Court, Second Judicial District in and 
for Silver Bow County, 76 Mont. 495, 248 P. 
213, 215; State v. Martin, 125 Okl. 51, 256 
P. 667, 674; Snow v. Hawkes, 183 N. C. 
365, 111 S. E. 621, 622, 23 A. L. R. 183; In 
re Jenkinson, 93 N. J. Eq. 545, 118 A. 240; 
Melton v. Commonwealth, 160 Ky. 642, 170 8S. 
W. 37, 39, L. R. A. 1915B, 689. 

Constructive (or indirect) contempts are 
those which arise from matters not occurring 
in or near the presence of the court, but which 
tend to obstruct or defeat the administration 
of justice, and the term is chiefiy used with 
reference to the failure or refusal of a party 
to obey a lawful order, injunction, or decree 
of the court laying upon him a duty of action 
or forbearance. Androscoggin & K. R. Co. v. 
Androscoggin R. Co., 49 Me. 392; Cooper v. 
People, 18 Colo. 387, 22.P. 790, 6 L. R. A. 430; - 
Stuart v. People; 4 Il 395; McMakin. v. Me 
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Makin, 68 Mo. App. 57; Ex parte Biggers, 85 
Fla. 322, 95 So. 763, 768; In re Merrill, 88 
N. J. Eq. 261, 102 A. 400, 406; Snow v. 
Hawkes, 183 N. C. 365, 111 8. E. 621, 622, 23 
A. L. R. 188; Ex parte Mettler, 50 Mont. 299, 
. 146 P. 747, 748; Stuart v. Reynolds (C. C. 
A.) 204 F. 709, 714;-Lapique v. Superior Court 
of Los Angeles County, 68 Cal. App. 407, 229 
P. 1010, 1011; State v. Kayser, 25 N. M. 245, 
181 P. 278, 280; State v. Hazeltine, 82 Wash. 
81, 143 P. 436, 438. 

Constructive contempts were formerly 
ealled “consequential,” and this term is still 
in oceasional use. 

Contempts are also classed as civil or crim- 
inal. The former are those quasi contempts 
which consists in the failure to do something 
which the party is ordered by the court to do 
for the benefit or advantage of another party 
to the proceeding before the court, while crim- 
inal contempts are acts done in disrespect of 
the court or its process or which obstruct the 
administration of justice or tend to bring the 
court into disrespect. A civil contempt is not 
an offense against the dignity of the court, 
but against the party in whose behalf the 
mandate of the court was issued, and a fine is 
imposed for his indemnity. But criminal con- 
tempts are offenses or injuries offered to the 
court, and a fine or imprisonment is imposed 
upon the contemnor for the purpose of pun- 
ishment. Wyatt v. People, 17 Colo. 252, 28 
P. 961; People v. McKane, 28 N, Y. S. 981, 
78 Hun, 154; Schreiber v. Mfg. Co, 45 N. 
Y. S. 442, 18 App. Div. 158; Eaton Rapids v. 
Horner, 126 Mich. 52, 85 N. W. 264; State v. 
Shepherd, 177 Mo. 205, 76 S. W. 79, 99 Am. 
St. Rep. 624; Hlectro-Bleaching Gas Co. v. 
Paradon Engineering Co. (D. C.) 15 F.(2d) 854, 
855; Blanton v. State, 31 Okl. Cr. 419, 239 P. 
698, 700; In re Magen (U. 8. D. C.) 18 F.2d) 
288, 290; Smith v. Clothier, 118 Kan. 47, 213 
P. 1071, 1073; In re Morse, 98 Vt. 85, 126 A. 
550, 551, 36 A. L. R. 527; Ex parte Earman, 
85 Fla. 297, 95 So. 755, 760, 31 A. L. R. 1226; 
Blanchard v. Bryan, 88 Oki. 33, 200 P. 444, 
449; People v. Elbert, 287 Ill. 458, 122 N. E. 
816, 818; State v. Magee Pub. Co., 29 N. M. 
455, 224 P. 1028, 1029, 88 A. L. R. 142; Mitch- 
ell v. Commonwealth, 206 Ky. 634, 268 S. W. 
813; Coons v. State, 191 Ind. 580, 134 N. E. 
194, 198, 20 A. L, R. 900; Haines v. District 
Court of Polk County, 199 Icwa, 476, 202 N. 
W. 268, 270; Staley v. South Jersey Realty 
Co., 83 N. J. Eq. 300, 90 A. 1042, 1043, L. R. 
A. 1917B, 113, Ann. Cas. 1916E, 955, 


CONTEMPT OF CONGRESS, LEGISLA- 
TURE, or PARLIAMENT. Whatever ob- 
structs or tends to obstruct the due course 
of proceeding of either house, or grossly re- 
fiects on the character of a member of either 
house, or imputes to him what it would be 
a libel to impute to an ordinary person, is 
a contempt of the house, and thereby a breach 
of privilege. Sweet. 
BL.Law Dict. (8D Ep.) —27 


CONTENTS AND NOT CONTENTS 


CONTEMPTIBILITER. Lat. Contemptuous- 
ly. . 
in Old English Law 


Contempt, contempts. Fleta, lib. 2, e. 60, 


§ 35. 


CONTENEMENTUM. See Wainagium; Con- 
tentment. 


CONTENTIOUS. Contested; adversary; lit- 
igated between adverse or contending parties; 
a judicial proceeding not merely ex parte in 
its character, but comprising attack and de- 
fense as between opposing parties, is so called. 
The litigious proceedings in ecclesiastical 
courts are sometimes said to belong to its 
“contentious” jurisdiction, in contradistinc- 
tion to what is called its “voluntary” juris- 
diction, which is exercised in the granting of 
licenses, probates of wills, dispensations, fac- 
ulties, ete. 


CONTENTIOUS JURISDICTION. In English 
ecclesiastical law. That branch of the juris- 
diction of the ecclesiastical courts which is 
exercised upon adversary or contentious pro- 
ceedings. 


CONTENTIOUS POSSESSION. In stating 
the rule that the possession of land neces- 
sary to give rise to a title by prescription 
must be a “contentious” one, it is meant that 
it must be based on opposition to the title of 
the rival claimant (not in recognition thereof 
or subordination thereto) and that the op 
position must be based on good grounds, or 
such as might be made the subject of litiga- 


tion. Railroad Co. v. McFarlan, 48 N. J. 
Law, 621. 

= . 
CONTENTMENT, CONTENEMENT. A 


man’s countenance or credit, which he has to- 
gether with, and by reason of, his freehold; 
or that which is necessary for the support 
and maintenance of men, agreeably to. their 
several qualities or states of life. Wharton; 
Cowell. 

Comfort; consolation; ease; enjoyment: 
happiness; pleasure; satisfaction. National 
Surety Co. v. Jarrett, 95 W. Va. 420, 121 S. 
E. 291, 295. 


CONTENTS. The contents of a promissory 
note or other commercial instrument or chose 
in action means the specific sum named there- 
in and payable by the terms of the instrument. 
Trading Co. v. Morrison, 178 U. S. 262, 20 S. 
Ct. 869, 44 L. Ed. 1061; Sere v. Pitot, 6 
Cranch, 335, 3 L. Ed. 240; Simons v. Paper 
Co. (C. C.) 33 F. 195; Barney v. Bank, 2 Fed. 
Cas. 894; Corbin v. Black Hawk County, 105 
U. S. 659, 26 L. Ed. 1136. 


CONTENTS AND NOT CONTENTS. In par- 
liamentary law. The “contents” are those 
who, in the house of lords, express assent to 
a bill; the “not” or “non contents” dissent. 
May, Parl. Law, cc. 12, 357. 


CONTENTS UNKNOWN 


“CONTENTS UNKNOWN.” ‘Words some- 
times annexed to a bill of lading of goods 
in cases. Their meaning is that the master 
only means to acknowledge the shipment, in 
good order, of the cases, as to their external 
condition. Clark v. Barnwell, 12 How. 278, 
13 L. Ed. 985; Miller v. Railroad Co., 90 N. 
Y. 433, 43 Am. Rep. 179; The Columbo, 6 Fed. 
Cas. 178. 


CONTERMINOUS. Adjacent; adjoining; 
having a common boundary; coterminous. 


CONTEST, v. To make defense to an adverse 
claim in a court of law; to oppose, resist, or 
dispute the case made by a plaintiff. Pratt 
y. Breckinridge, 112 Ky. 1, 65 S. W. 136; 
Parks v. State, 100 Ala. 684, 13 So. 756. 


CONTESTATIO LITIS. 


In Roman Law 


Contestation of suit; the framing an issue; 
joinder in issue. The formal act of both the 
parties with which the proceedings in jure 
were closed when they led to a judicial in- 
vestigation, and by which the neighbors whom 
the parties brought with them were called to 
testify, Mackeld. Rom. Law, § 219. 


In Old English Law 


Coming to an issue; the issue so produced. 
Crabb, Eng. Law, 216. 


Contestatio litis eget terminos contradictarios. 
An issue requires terms of contradiction. 
Jenk. Cent. 117. To constitute an issue, there 
must be an affirmative on one side and a nega- 
tive on the other. 


CONTESTATION OF SUIT. In an ecclesias- 
tical cause, that stage of the suit which is 
reached when the defendant has answered 
the libel by giving in an allegation. 


CONTESTED ELECTION. This phrase has 
no technical or legally defined meaning. An 
election may be said to be contested when- 
ever an objection is formally urged against 
it which, if found to be true in fact, would 
invalidate it. This is true both as to objec- 
tions founded upon some constitutional pro- 
vision and to such as are based on statutes. 
Robertson v. State, 109 Ind. 116, 10 N. E. 
600. 


CONTEXT. The context of a particular sen- 
tence or clause in a statute, contract, will, 
etc., comprises those parts of the text which 
immediately precede and follow it. The con- 
text may sometimes be scrutinized, to aid in 
the interpretation of an obscure passage. 


CONTIGUOUS. In close proximity; neigh- 
boring; adjoining; in actual close contact. 
Touching; bounded: or trayersed by. The 
term is not synonymous with “vicinal.” Plas- 
ter Co. v. Campbell, 89 Va. 396, 16 S..B. 274; 
Bank v. Hopkins, 47 Kan. 580, 28 P. 606, 27 
Am. St. Rep. 809; Raxedale v. Seip, 32. La. 
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Ann. 435; Arkell v. Insurance Co., 69 N. Y. 
191, 25 Am. Rep. 168; Morris v. Gibson, 35 
Ga. App. 689, 184 S. E. 796; Smith v. Blairs- 
burg Independent School Dist., 179 Iowa, 500, 
159 N. W. 1027, 1028; Wilson v. Greenville 
County, 110 S. C. 321, 96 S. E. 301; Amsbary 
v. City of Twin Falls, 34 Idaho, 313, 200 P. 
723, 724; Wilkerson v. Harrington, 115 Miss. 
637, 76 So. 563, 564; Parsons v. Dils, 172 Ky. 
774, 189 S. W. 1158, 1159, Ann. Cas. 1918K, 
796; Cabler v. Alexander, 111 Or. 257, 224 
P. 1076, 1077; State v. Masters, 207 Ala. 324, 
93 So. 14, 15; International & G. N. R. Co. 
v. Boles (Tex. Civ. App.) 161 S. W. 914. 


CONTIGUOUS AND COMPACT. In respect 
of school district, territory so closely united 
and so nearly adjacent to the school building 
that all the children residing in the district. 
thetr ages considered, may conveniently travel 
from their homes to the school building and 
return in a reasonable time and with a rea- 
Sonable degree of comfort. People v. Simp- 
son, 308 Ill. 418, 139 N. E. 890, 893; People 
v. Dodds, 310 Ill. 607, 142 N. B. 241, 242. 


CONTINENCIA. In Spanish law. Continen- 
cy or unity of the proceedings in a cause. 
White, New Recop. b. 3, tit. 6, c. 1. 


CONTINENS. In the Roman law. Continu- 
ing; holding together. Adjoining buildings 
were said to be continentia. 


CONTINENTAL. Pertaining or relating to a 
continent; characteristic of a continent; as 
broad in scope or purpose as a continent. 
Continental Ins. Co. v. Continental Fire Ass’n 
(C. C.) 96 F. 848, 


CONTINENTAL CONGRESS. The first na- 
tional legislative assembly in the Uniteđ 
States, which met in 1774, in pursuance of 
a recommendation made by Massachusetts 
and adopted by the other colonies. In this 
congress all the colonies were represented ex- 
cept Georgia. The delegates were in some 
cases chosen by the legislative assemblies in 
the states; in others by the people directly. 
The powers of the congress were undefined, 
but it proceeded to take measures and pass 
resolutions which concerned the general wel- 
fare ‘and had regard to the inauguration and 
prosecution of the war for independence. 
Black, Const. Law (8d Ed.) 40; 1 Story, 
Const. §§ 198-217. 


CONTINENTAL CURRENCY. Paper money 
issued under the authority of the continental 


congress. Wharton v. Morris, 1 Dall. 125, 1 
L. Ed. 65. 
CONTINENTIA. In old English practice. 


Continuance or connection. Applied to the 
proceedings in a cause. Bract. fol. 362b. 


CONTINGENCY. An event that may or may 


-not happen, a doubtful or uncertain future 


event. The quality of being contingent. 
A fortuitous event, which comes without 


Bui.Law Dict.(3D Ep.) — 
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design, foresight, or expectation. A contin- 


gent expense must be deemed to be an expense. 


depending upon some future uncertain event. 
People v. Yonkers, 39 Barb, (N. Y.) 272. 


CONTINGENCY OF A PROCESS. In Scotch 
law. Where two or more processes are BO 
connected that the circumstances of the one 
are likely to throw light on the others, the 
process first enrolled is considered as the lead- 
ing process, and those subsequently brought 
into court, if not brought in the same division, 
may be remitted to it, ob contingentiam, on 
account of their nearness or proximity in 
character to it. The effect of remitting proc- 
esses in this manner is merely to bring them 
before the same division of the court or same 
lord ordinary, In other respects they remain 
distinct. Bell. 


CONTINGENCY WITH DOUBLE ASPECT. 
A remainder is said to be “in a contingency 
with double aspect,” when there is another 
remainder limited on the same estate, not in 
derogation of the first, but as a substitute for 
it in case it should fail. Fearne, Rem. 373. 


CONTINGENT. Possible, but not assured; 
doubtful or uncertain, conditioned upon the 
occurrence of some future event which is it- 
self uncertain, or questionable. Verdier v. 
Roach, 96 Cal. 467, 31 P. 554. 

This term, when applied to a use, remain- 
der, devise, bequest, or other legal right or 
interest, implies that no present interest ex- 
ists, and that whether such interest or right 
ever will exist depends upon a future uncer- 
tain event, Jemison v. Blowers, 5 Barb. (N. 
Y.) 692. 


CONTINGENT CLAIM. One which has not 
accrued and which is dependent on some fu- 
ture event that may never happen. Hospes 
v. Car Co., 48 Minn. 174, 50 N. W. 1117, 15 
L. R. A. 470, 31 Am. St. Rep. 637; Austin -v. 
Saveland’s Estate, 77 Wis. 108, 45 N. W. 955; 
Downer v. Topliff, 19 Vt. 399; Stichter v. 
Cox, 52 Neb. 582, 72 N. W. 848; Clark v. Win- 
chell, 53 Vt. 408; Franklin v. Parks, 77 OKL 
280, 188 P. 334, 335; McDaniel v. Putnam, 
100 Kan. 550, 164 P. 1167, 1169, L. R. A. 1917K, 
1100; In re Walter’s Estate, 183 Wis. 540, 198 
N. W. 375, 376; Halloran-Judge Trust Co. v. 
Heath, 70 Utah, 124, 258 P. 342, 349, 64 A. L. 
R. 868; Chicago Title & Trust Co. v. Corpora- 
tion of Fine Arts Bldg., 288 IlL 142, 123 N. E. 
300, 305; In re Kleinschmidt’s Estate, 167 
Wis. 450, 167 N. W. 827, 829; In re Emmet, 
87 Misc. 69, 150 N. Y. S. 260, 263; Hicks v. 
Wilbur, 38 R. I. 268, 94 A. 872, 874; Cotting 
v, Hooper, Lewis & Co., 220 Mass, 273, 107 N. 
E. 981. 


CONTINGENT ESTATE, INTEREST or 
RIGHT. An estate, interest or right which 
depends for its effect upon an event which 
may or may not happen; as an estate limited 
to a person not in esse, or not yet born. 2 
Crabb, Real Prop. p. 4,.§ 946; Haywood v. 


CONTINUANCE 
Shreve; -44 N. J. Law, 94; Wadswosth v. 
Murray, 29 App. Div. 191, 51 N. Y. S..1038; 
Thornton v. Zea, 22 Tex. Civ. App. 509, 55 S. 
W. 798; Hopkins v. Hopkins, 1 Hun, 354; Fi- 
delity & Columbia Trust Co. v. Tiffany, 202 
Ky. 618, 260 S. W. 357, 359; Hackensack 
Trust Co. v. Tracy, 86 N. J. Eq. 301, 99 A. 846, 
849; Barton v. Thaw, 246 Pa. 848, 92 A. 312, 
315, Ann. Cas. 1916D, 570; In re Thayer's 
Estate, 99 Vt. 204, 180 A. 683, 684; Wirtz v. 
Nestos, 51 N. D. 603, 200 N. W. 524, 5303: Pol- 
lack v. Meyer Bros. Drug Co. (C. C. A.) 233 F. 
861, 868; Avery v. Curtiss, 108 Okl. 154, 235 
P. 195, 197. 


CONTINGENT INTEREST IN PERSONAL 
PROPERTY. It may be defined as a future 
interest not transmissible to the representa- 
tives of the party entitled thereto, in case 
he dies before it vests in possession. Thus, if 
a testator leaves the income of a fund to his 
wife for life, and the capital of the fund 
to be distributed among such of his children 
as shall be living at her death, the interest 
of each child during the widow's life-time is 
contingent, and in case of his death is not 
transmissible to his representatives. Mozley 
& Whitley. . 


CONTINGENT LIABILITY. One which is 
not now fixed and absolute, but which will be- 
come so in case of the occurrence of some fu- 
ture and uncertain event. Downer v. Curtis, 
25 Vt. 650; Bank v. Hingham Mfg. Co., 127 
Mass. 563; Haywood v. Shreve, 44 N. J. Law, 
94; Steele v. Graves, 68 Ala, 21; Franklin v. 
Parks, 77 OK). 280, 188.P. 334, 335; American 
Cereal Co. v. London Guarantee & Accident 
Co. (C. C. A.) 211 F. 96, 97. 

As to contingent “Damages,” “Fee,” “Lega- 
ey,” “Limitation,” “Remainder,” Trust,” and 
Use,” see those titles. 


CONTINUAL CLAIM. ‘In old English law. A 
formal claim made by a party entitled to enter 
upon any lands or tenements, but deterred 
from such entry by menaces, or bodily fear, 
for the purpose of preserving or keeping alive 
his right. It was called “continual,” because 
it was required to be repeated once in: the 
space of every year and day. It had to. be . 
made as near to the land as the party could 
approach with safety, and, when made in due 
form, had the same effect with, and in all re- 
spects amounted to, a legal entry. Litt. §§ 
419-423; Co. Litt. 250¢; 3 Bl. Comm 175. 


CONTINUANCE. The adjournnient or post- 
ponement of an action pending in a court, to 
a subsequent day of the same or another term. 
Com. v. Maloney, 145 Mass. 205, 13 N. E. 482; 
State v. Underwood, 76 Mo. 630; Reynolds v. 
Cropsey, 241 N. Y. 389, 150 N. E. 308, 304. 

Also the entry of a continuance made upon 
the record of the court, for the purpose of 
formally evidencing the postponement. or of 
connecting the parts of the record so as to 
make one continuous whole. 


CONTINUANDO 


CONTJNUANDO. In pleading. A form of al- 
legation in which the trespass, criminal of- 
fense, or other wrongful act complained of is 
charged to have been committed on a specified 
day and to have “continued” to the present 
time, or is averred to have been committed at 
divers days and times within a given period 
or on a specified day and on divers other 
days and times between that day and another. 
This is called “laying the time with a con- 
tinuando.” Benson v. Swift, 2 Mass. 52; Peo- 
ple v. Sullivan, 9 Utah, 195, 33 P. 701; State 
v. Brown, 10 Okl. Cr. 52, 133 P., 1148, 1144. 


CONTINUING. Enduring; not terminated 
by a single act or fact; subsisting for a defi- 
nite period or intended to cover or apply to 
successive similar obligations or occurrences. 
As to continuing “Breach,” ‘“Considera- 
tion,” “Covenant,” “Damages,” “Guaranty,” 
“Nuisance,” and “Offense,” see those titles. 


CONTINUOUS. Uninterrupted; unbroken; 
not intermittent or occasional; so persist- 
ently repeated at short intervals as to consti- 
tute virtually an unbroken series. Black vV. 
Canal Co., 22 N. J. Eq. 402; Hofer’s Appeal, 
116 Pa. 360, 9 A. 441; Ingraham v. Hough, 
46 N. C. 43. ' 


CONTINUOUS ADVERSE USE. Is inter- 
changeable with the term “uninterrupted ad- 
verse use.” Davidson v. Nicholson, 59 Ind. 
411. 


CONTINUOUS INJURY. One recurring at 
repeated intervals, so as to be of repeated oc- 
currence; not necessarily an injury that nev- 
er ceases. Wood v. Sutcliffe, 8 Eng. Law & 
Eq. 217. 

As to continuous “Crime” and “Easements,” 
see those titles. 


CONTINUOUSLY. Uninterruptedly; in un- 
broken sequence; without intermission or ces- 
sation; without intervening time; with con- 
tinuity or continuation. Rocci v. Massachu- 
setts Acc. Co., 222 Mass. 336, 110 N. E. 972, 
978, Ann. Cas, 1918C, 529; Norfolk & W. Ry. 
Co. v. Simmons, 127 Va. 419, 108 S. E. 609, 
.612; Great Eastern Casualty Co. v. Robbins, 
111 Ark. 607, 164 S. W. 750. 


CONTIONES. General meetings of the Ro- 
man- people. Launspach, State and Family in 
Early Rome 69. 


CONTRA. Against, confronting, opposite to: 
on the other hand; on the contrary. The 
word is used in many Latin phrases, as ap- 
pears by the following titles. In the books 
of reports, contra, appended to the name of 
a judge or counsel, indicates that he held a 
view of the matter in argument contrary to 
that next before advanced. Also, after cita- 
tion of cases in support of a: position, conira 
is.often prefixed to citations of cases opposed 
to it. 
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CONTRA BONOS MORES. 
morals, 
void. 


Against good 
Contracts contra bones mores are 


CONTRA FORMAM COLLATIONIS. In old 
English law. A writ that issued where lands 
given in perpetual alms to lay houses of re- 
ligion, or to an abbot and convent, or to the 
warden or master of an hospital and his con- 
vent, to find certain poor men with necessa- 
ries, and do divine service, ete., were alien- 
ated, to the disherison of the house and 
church. By means of this writ the donor or 
his heirs could recover the lands. Reg. Orig. 
238; Fitz. Nat. Brev. 210. 


CONTRA FORMAM DONI. Against the form 
of the grant. See Formedon. 


CONTRA FORMAM FEOFFAMENTI. In old 
English law. A writ that lay for the heir of 
a tenant, enfeoffed of certain lands or tene- 
ments, by charter of feoffment from a lord 
to make certain services and suits to his court, 
who was afterwards distrained for more serv- 
ices than were mentioned in the charter. 
Reg. Orig. 176; Old Nat. Brev. 162. 


CONTRA FORMAM STATUTI. In criminal 
pleading. (Contrary to the form of the stat- 
ute in such case made and provided.) The 
usual conclusion of every indictment, ete., 
brought for an offense created by statute. 


CONTRA JUS BELLI. Lat, 
of war. 1 Kent. Comm. 6, 


CONTRA JUS COMMUNE. Against common 
right or law; contrary to the rule of the com- 
mon law. Bract. fol. 48b. 


Against the law 


Contra legem facit qui id facit quod lex pro- 
hibit; in fraudem vero qui, salvis verbis legis, 
sententiam ejus circumvenit. He does contrary 
to the law who does what the law prohibits; 
he acts in fraud of the law who, the let- 
ter of the law being inviolate, uses- the law 
contrary to its intention. Dig. 1, 3, 29. 


CONTRA LEGEM TERRA. Against the law 
of the land. 


Contra negantem principia non est disputandum. 
There is no disputing against one who denies 
first principles. Co. Litt. 343. 


Contra non valentem agere nulla currit præ- 
scriptio. No prescription runs against a per- 
son unable to bring an action. Broom, Max. 
903. 


CONTRA OMNES GENTES. Against all peo- 
ple. Formal words in old covenants of war- 
ranty. Fleta, lib, 3, c 14, § 11. 


CONTRA PACEM. Against the peace. A 
phrase used in the Latin forms of indictments, 
and also of actions for trespass, to signify 
that the offense alleged was committed 
against the publie peace, i. e, involved a. 
breach of the peace, .The full formula was 
conira pacem domini regis, against the peace 
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of the lord the king. In modern pleading, in 
this country, the phrase “against the peace 
of the commonwealth” or “of the people” is 
used. 


CONTRA PROFERENTEM. Against the par- 
ty who proffers or puts forward a thing. J. 
Zimmern’s Co. v. Granade, 212 Ala. 172, 102 
So. 210, 211. 


CONTRA TABULAS. In the civil law. 
Against the will, (testament.) Dig. 37, 4. 


CONTRA VADIUM ET PLEGIUM. In old 
English law. Against gage and pledge. Bract. 
fol, 15b. 


Contra veritatem lex nunquam aliquid permittit. 
The law never suffers anything contrary to 
truth. 2 Inst. 252. 


CONTRABAND. Against law or treaty; pro- 
hibited. Goods exported from or imported 
into a country against its laws. Brande. Ar- 
ticles, the importation or exportation of which 
is prohibited by law. P. Enc. Waldo v. 
Gould, 165 Minn. 128, 206 N. W. 46, 48. 


CONTRABAND OF WAR. Certain classes of ` 


merchandise, such as arms and ammunition, 
which, by the rules of international law, can- 
not lawfully be furnished or carried by a 
neutral nation to either of two belligerents; 
if found in transit in neutral. vessels, such 
goods may be seized and condemned for vio- 
lation of neutrality. The Peterhoff, 5 Wall. 
58, 18 L. Ed. 564; Richardson v. Insurance 
Co., 6 Mass. 114, 4 Am. Dec, 92. 

A recent American author on international 
law says that, “by the term ‘contraband of 
war,’ we now understand a class of articles of 
commerce which neutrals are prohibited from 
furnishing to either one of the belligerents, 
for the reason that, by so doing, injury is done 
to the other belligerent ;” and he treats of the 
subject, chiefly, in its relation to commerce up- 
on the high seas. Hall, Int. Law, 570, 592; 
Elrod v. Alexander, 4 Heisk. (Tenn.) 345. 


CGNTRACAUSATOR. 
ecuted for a crime. 


A criminal; one pros- 


CONTRACT. A promissory agreement be- 
tween two or more persons that creates, modi- 
fies, or destroys a legal relation. See Buffalo 
Pressed Steel Co. v. Kirwan, 138 Md. 60, 118 
A. 628, 630; Mexican Petroleum Corporation 
of Louisiana v. North German Lloyd (D. C.) 
17 F.2d) 118, 114. l 

Other definitions: An agreement, upon suf- 
ficient consideration, to do or not to do a 
. particular thing. 2 Bl. Comm. 442; 2 Kent, 
Comm. 449. Justice v. Lang, 42 N. Y. 496, 
1 Am. Rep. 576; Edwards v. Kearzey, 96 
U. 5. 599, 24 L. Ed. 798; Canterberry v. 
Miller, 76 Ill. 355; Civ. Code Cal. § 1549; 
Code Ga. 1882, § 2714 (Civ. Code 1910, § 4216). 


A contract is an agreement between two or more 
persons to do or not to do a particular thing; 
and the obligation of a contract is found in the 


‘by such agreement. 
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terms in which the contract ig expressed, and is 
the duty thus assumed by the contracting parties , 
respectively to perform the stipulations of such 
contract. When that duty is recognized and en- 
forced by the municipal law, it is one of perfect, 
and when not so recognized and enforced, of im- 
perfect, obligation. Barlow v. Gregory, 31 Conn, 
266. . 


A covenant or agreement between two or 
more persons, with a lawful consideration or 
cause. Jacob. 

A deliberate engagement between compe- 
tent parties, upon a legal consideration, to 
do, or abstain from doing, some act. Whar- 
ton. 


A contract or agreement is either where a prom- 
ise is made on one side and assented to on the 
other; or where two or more persons enter into 
engagement with each other by a promise on either 
side. 2 Steph. Comm. 54. 

A contract is an agreement by which one person 
obligates himself to another to give, to do, or per- 
mit, or not to do, something expressed or implied 
Civ. Code La. art. 1761; Fisk 
v. Police Jury, 34 La, Ann. 45. 


The writing which contains the agreement 
of parties, with the terms and conditions, 
and which servés 4s a proof of the obliga- 
tion. 

Classification 


Contracts may be classified on several dif- 
ferent methods, according to the element in 
them which is brought into prominence, The 
usual classifications are as follows: 


Record, Specialty, Simple 


Contracts of record are such as are declared 
and adjudicated by courts of competent juris- 
diction, or entered on their records, includ- 
ing judgments, recognizances, and statutes 
staple. Hardeman v. Downer, 39 Ga. 425, 
These are not properly speaking contracts 
at all, though they may be enforced by ac- 
tion like contracts. -Specialties, or special 
contracts, are contracts under seal, such as 
deeds and bonds. Ludwig y. Bungart, 26 
Mise. Rep. 247, 56 N. Y. S. 51. All others 
are included in the description “simple” con- 
tracts; that is, a simple contract is one that 
ig not a contract of record and not under 
seal; it may be either written or oral, in ci- 
ther case, it is called a “parol” contract, the 
distinguishing feature being the lack of a 
seal. Webster v. Fleming, 178 Ill. 140, 52 N. 
E. 975; Perrine v. Cheeseman, 11 N. J. Law, 
177, 19 Am. Dec. 388; Corcoran v. Railroad 
Co., 20 Misc. Rep. 197, 45 N. Y. S. 861; Jus- 
tice v. Lang, 42 N. Y. 498, 1 Am. Rep. 576; 
Stackpole v. Arnold, 11 Mass. 30, 6 Am. Dec. 
150; 4 B. & Ald. 588; 2 Bla. Comm. 472. 


Express and Implied 


An express contract is an actual agree- 
ment of the parties, the terms of which are 
openly uttered or declared at the time of 
making it, being stated in distinct and ex- 
plicit language, either orally or in writing, 
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2 Bl. Comm. 443; 2 Kent, Comm. 450; Linn v. 

‘Ross, 10 Ohio, 414, 36 Am. Dec. 95; Thomp- 
son v. Woodruff, 7 Cold. (Tenn.) 401; Grevall 
v. Whiteman, 32 Misc. Rep. 279, 65 N. Y. 8. 
974; Douglas v. Stephens, 27 Ga. App. 485, 
108.8. E. 833; Treadwell v. Nickel, 194 Cal. 
243, 228 P. 25, 33; Cooper v. Kostick, 112 
Neb. 816, 201 N. W. 674, 675; A. J. Yawger 
& Co. v. Joseph, 184 Ind. 228, 108 N. E. 774, 
775; In re Pierce, Butler & Pierce Mfg. Co. 
(D. C.) 281 F. 312, 318. 

An implied contract is one not created or 
evidenced by the explicit agreement of the 
parties, but inferred by the law, as a matter 
of reason and justice from their acts or con- 
duct, the circumstances surrounding the trans- 
action making it a reasonable, or even a neces- 
sary, assumption that a contract existed be- 
tween them by tacit understanding, Miller’s 
Appeal, 100 Pa. 568, 45 Am. Rep. 394; Wick- 
ham v. Weil (Com. P1) 17 N. Y. 8.518; Hinkle 
v. Sage, 67 Ohio St. 256, 65 N. E. 999; Power 
Co. v. Montgomery, 114 Ala. 433, 21 South. 
960; Railway Co. v. Gaffney, 65 Ohio St. 104, 
61. N. E. 152; Jennings v. Bank, 79 Cal. 323, 
21 P. 852, 5 L. R. A. 238, 12 Am. St. Rep. 
145; Deane v. Hodge, 35 Minn. 146, 27 N. W. 
917, 59 Am. Rep. 321; Bixby v. Moor, 51 
N. H. 403; Klebe v. U. S., 263 U. S. 188, 
44 N. Ct. 58, 59, 68 L. Ed. 244; Landon v. 
Kansas City Gas Co. (C. C, A.) 10 F.(2d) 263, 
266; Caldwell v. Missouri State Life Ins. 
Co., 148 Ark. 474, 230 S. W. 566, 568. 

Implied contracts are sometimes subdivid- 
ed into those “implied in fact” and those “im- 
plied in law,” the former being covered by the 
definition just given, while the latter are 
obligations imposed upon a person by the 
law, not in pursuance of his intention and 
agreement, either expressed or implied, but 
even against his will and design, because the 
circumstances between the parties are such 
as to render it just that the one should have 
a right, and the other a corresponding lia- 
bility, similar to those which would arise 
from a contract between them. This kind 
of obligation therefore rests on the principle 
that whatsoever it is certain a man ought 
to do that the law will suppose him to have 
promised to do. And hence it is said that, 
while the liability of a party to an express 
contract arises directly from the contract, 
it is just the reverse in the case of a con- 
tract “implied in law,’ the contract there 
being implied or arising from the liability. 
Musgrove v. Jackson, 59 Miss. 392; Bliss v. 
Hoyt, 70 Vt. 534, 41 A. 1026; Linn v. Ross, 
10 Ohio, 414, 36 Am. Dec, 95; People v. Speir, 
77 N. Y. 150; O’Brien v. Young, 95 N. Y. 482, 
47 Am. Rep. 64. But obligations of this kind 
are not properly contracts at all, and should 
not be so denominated. There can be no true 
contract without a mutual and concurrent in- 
tention of the parties. Such obligations are 
more properly described as “quasi contracts.” 
Willard v. Doran, 48 Hun, 402, 1 N. Y. 8, 
588; People y. Speir, 7T N. Y. 150; Woods v. 
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Ayres, 39 Mich. 350, 33 Am. Rep. 396; Bliss 
y. Hoyt, 70 Vt. 534, 41 A. 1026; Keener, Quasi 


Contr. 5; People v. Dummer, 274 Ill. 637, 113 


N. E. 934, 935. 


Executed and Executory 


Contracts are also distinguished into exe- 
cuted and executory; executed, where noth- 
ing remains to be done by either party, and 
where the transaction is completed at the 
moment that the arrangement is made, as 
where an article is sold and delivered, and 
payment therefor is made on the spot; es- 
ecutory, where some future act is to be done, 
as where an agreement is made to build a 
house in six months, or to do an act on or 
before some future day, or to lend money 
upon a certain interest, payable at a future 
time. Farrington v. Tennessee, 95 U. S. 683, 
24 L. Ed. 558; Fox v. Kitton, 19 Ill. 552; 
Watkins v. Nugen, 118 Ga. 372, 45 S. E. 262; 
Kynoch v. Ives, 14 Fed. Cas. 890; Watson v. 
Coast, 35 W. Va. 463, 14 8. B. 249; Keokuk 
v. Electric Co., 90 Iowa, 67, 57 N. W. 689; 


-Hatch v. Standard Oil Co., 100 U. S. 130, 25 


L. Ed. 554; Foley v. Felrath, 98 Ala. 176, 13 
South. 485, 39 Am. St. Rep. 39; Epstein v. 
Waas, 28 N. M. 608, 216 P. 506, 508; Brooks 
v. Tyner, 38 Okl. 271, 132 P. 683, 685; Car- 
penter v. Roach, 55 Okl. 103, 155 P. 237; Tuck- 
er v, Cox, 101 8. C. 473, 86 S. E. 28, 29; Wong 
Ah Sure v. Ty Fook, 37 Cal. App. 465, 174 P. 
64, 66; McCutchen v. Klaes, 26 Colo. App. 
374, 148 P. 143, 144; All v. All (D. C.) 250 F. 
120, 133; Lewis v. Lambros, 58 Mont. 555, 194 
P. 152, 154; Lam v. White, 204 Ky. 557, 264 
S. W. 1118, 1115; Cloud v. Burnett, 201 Iowa, 


738, 206 N. W. 283, 286; State v. Associated ` 


Packing Co., 195 Iowa, 1318, 192 N. W. 267, 
269. 

But executed contracts are not properly con- 
tracts at all, except reminiscently. The term 
denotes rights in property which have been 
acquired by means of contract; but the par- 
ties are no longer bound by a contractual tie. 
Mettel v. Gales, 12 5. D. 632, 82 N. W. 181. 


Entire and Severable 


An entire contract is one the consideration 
of which is entire on both sides. The entire 
fulfillment of the promise by either is a con- 
dition precedent to the fulfillment of any 
part of the promise by the other. Whenever, 
therefore, there is a contract to pay the gross 
sum for a certain and definite considera- 
tion, the contract is entire. A severable con- 
tract is one the consideration of which is, by 
its terms, susceptible of apportionment on ei- 
ther side, so as to correspond to the unascer- 
tained consideration on the other side, as a 
contract to pay a person the worth of his 
services so long as he will do certain work; 
or to give a certain price for every bushel of 
so much corn as corresponds to'a sample. 
Orenstein v. Kahn, 13 Del. Ch. 376, 119 A. 
444, 446; Kahn v. Orenstein, 12 Del. Ch. 344, 
114 A. 165, 167; Hartford-Connecticut Trust 
Co. v. Cambell, 95 Conn. 399, 111 A. 864, 867; 


428 


Snyder v. Noss, 99 Okl. 142, 226 P. 319, 323; 
In re Hellams (D. C.) 223 F. 460, 461; Potter 
v. Potter, 43 Or. 149, 72 P. 702; Telephone 
Co. v. Root (Pa.) 4 A. 829; Horseman v. Horse- 
man, 43 Or. 83, 72 P. 698; Norrington v. 
Wright (C. C.) 5 F. 771; Dowley v. Schiffer 
(Com. Pl.) 13 N. Y. S. 552; Osgood v. Bauder, 
75 Iowa, 550, 89 N. W. 887, 1 L. R. A. 655. 
Where a contract consists of many parts, 
which may be considered as parts of one 
whole, the contract is entire. When the 
parts may be considered as so many distinct 
contracts, entered into at one time, and ex- 
pressed in the same instrument, but not there- 
by made one contract, the contract is a sep 
‘arable contract. But, if the consideration of 
the contract is single and entire, the contract 
must be held to be entire, although the sub- 
ject of the contract may consist of several dis- 
tinct and wholly independent items. 2 Pars. 
Cont. 517. 
Parol 


All contracts which are not contracts of 
record and not specialties are parol con- 
tracts. It is erroneous to contrast “parol” 
with “written.” Though a contract may be 
wholly in writing, it is still a parol contract 
if it is not under seal. Yarborough v. West, 
10 Ga. 478; Jones v. Holliday, 11 Tex. 415, 
62 Am. Dec. 487; Ludwig v. Bungart, 26 Misc. 
247, 56 N. Y. Supp. 51. 


Joint and Several 


A joint contract is one made by two or more 
promisors, who are jointly bound to fulfill its 
obligations, or made to two or more promisees, 
who are jointly entitled to require perform- 
ance of the same. A contract may be “sever- 
al’ as to any one of several promisors or prom- 
isees, if he has a legal right (either from the 
terms of the agreement or the nature of the 
undertaking) to enforce his individual inter- 
est separately from the other parties. Rainey 
v. mizer, 28 Mo. 316; Bartlett v. Robbins, 5 
Mete. (Mass.) 186; Jens-Marie Oil Co. v. Rix- 
se, 72 Ok]. 93, 178 P; 658. Generally all con- 
tracts are joint where the interest of the par- 
ties for whose benefit they are created is 
joint, and separate where that interest is sep- 
arate. Shurtleff v. Udall, 97 Vt. 156, 122 A. 
465, 468. 

Principal and Accessory 


A principal contract is one entered into by 
both parties on their own account or in the 
several qualities they assume. . It is one 
which stands by itself, justifies its own ex- 
istence, and is not subordinate or auxiliary to 
any other. Accessory contracts are those 
made for assuring the performance of a prior 
contract, either by the same parties or by oth- 
ers, such as suretyship, mortgage, and 
pledge. Civ. Code La. art. 1771, 


Unilateral and Bilateral 


A unilateral contract is one in which one 
party makes an express engagement or under- 
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takes a performance, without receiving in re- 
turn any express engagement or promise of 
performance from the other. Bilateral (or re- 
ciprocal) contracts are those by which the par- 
ties expressly enter into mutual engagements, 
such as sale or hire. Civ. Code La. art. 1765; 
Poth. Obl. 1, 1, 1,2; Montpelier Seminary v. 
Smith, 69 Vt. 382, 38 Atl. 66; Laclede Const. 
Co. v. Tudor Ironworks, 169 Mo, 187, 69 S, W. 
388; Edwards v. Roberts (Tex. Civ. App.) 209 
S. W. 247, 250; Perfection Mattress & Spring 
Co. v. Dupree, 216 Ala. 303, 113 So. 74, 77. 
When the party to whom an engagement is 
made makes no express agreement on his 
part, the contract is called unilateral, even 
in cases where the law attaches certain ob- 
ligations to his acceptance. La. Civ. Codé, 
art. 1765. A contract is also said to be “un- 
ilateral”. when there is a promise on one side 
only, the consideration on the other side being 
executed. Miller v. Kimmel, 76 Okl. 233, 184 
P. 762, 764; Winders v. Kenan, 161 N..C. 628, 
TI S. E. 687, 689; Rifle Potato Growers Co-op. 
Ass’n v. Smith, 78 Colo. 171, 240 P. 987, 938; 
Aspironal Laboratories v. Rosenblat, 34 Ga. 
App. 255, 129 S. E. 140, 142; McMahan v. Mc- 
Mahon, 122 S. ©. 336, 115 S. D. 293, 294, 26 
A. L. R. 1295, 


Consensual and Real 


Consensual contracts. are such as are 
founded upon and completed by the mere 
agreement of the contracting parties, without 
any external formality or symbolic act to fix 
the obligation. Real contracts are those in 
which it is necessary that there should he 
something more than mere consent, such as a 
loan of money, deposit or pledge, which, from ` 
their nature, require a delivery of the thing, 
(rea.) Inst, 3, 14,2; Id. 3, 15; Halifax, Civil. 
Law, b. 2, c. 15, No. 1. In the common law 
a contract respecting real property (such as a 
lease of land for years) is called a “real” con- 
tract. 3 Coke, 22a. 


Certain and Hazardous 


Certain contracts are those in which the 
thing to be done is supposed to depend on the 
will of the party, or when, in the usual course 
of events, it must happen in the manner stip- 
ulated. Hazardous contracts are those in 
which the performance of that which is one 
of its objects depends on an uncertain event. 
Civ. Code La. 1776. 


Commutative and Independent 


Commutative contracts are those in which 
what is done, given, or promised by one party 
is considered as an equivalent to or in con- 
sideration of what is done, given, or promised 
by the other, Civ. Code La. 1768; Ridings v. 
Johnson, 128 U. S. 212, 9 Sup. Ct. 72,32 L. Ed. 
401. Independent contracts are those in 
which the mutual acts or promises have no 
relation to each other, either as equivalents 
or as considerations. Civ. Cede La. 1769. 


CONTRACT 


Divisible and Indivishle 


The effect of the breach of a contract đe- 
‘pends in a large degree upon whether it is 
to be regarded as indivisible or divisible; 
4. e. whether it forms a whole, the perform- 
ance of every part of which is a condition 
precedent to bind the other party, or is com- 
posed of several independent parts, the per- 
formance of any one of which will bind the 
other party pro tanto. The only test is 
whether the whole quantity of the things 
concerned, or the sum of the acts to be done, 
is of the essence of the contract. It depends, 
therefore, in the last resort, simply upon the 
intention of the parties, Broumel v. Rayner, 
68 Md. 47, 11 Atl. 883; Wooten v. Walters, 
110 N. ©. 251, 14 S. Ð: 734, 736. See 9 Q. 
B. D. 648; Gill v. Lumber Co., 151 Pa. 534, 
25 Atl. 120; Norrington v. Wright, 115 U. S. 
188, 6 Sup. Ct. 12, 29 L. Ed. 366; Barrie v. 
Earle, 143 Mass. 1, 8 N. E. 639, 58 Am. Rep. 
126; King Philip Mills v. Slater, 12 R. I. 82, 
34 Am. Rep. 603; Pope v. Porter, 102 N. Y. 
366, 7 N. ©. 304. When a consideration is 
entire and indivisible, and it is against law, 
the contract is void ın toto. Woodruff v. Hin- 
man, 11 Vt. 592, 34 Am. Dec. 712; Frazier v. 
Thompson, 2 Watts & S. (Pa.) 235. When the 
consideration is divisible, and part of it is il- 
legal, the contract is void only pro tanto. See, 
generally, Harr. Contr. 132; Gelpcke v. 
Dubuque, 1 Wall. 220, 17 L. Ed. 530. 


Gratuitous and Onerous 


Gratuitous contracts are those of which the 
object is the benefit of the person with whom 
it is made, without any profit or advantage 
received or promised as a consideration for it. 
It is not, however, the less gratuitous if it 
proceed either from gratitude for a benefit 
before received or from the hope of receiving 
one thereafter, although such benefit be of a 
pecuniary nature. Onerous contracts are 
those in which something is given or promised 
as a consideration for the engagement or gift, 
or some Service, interest, or condition is im- 
posed on what is given or promised, although 
unequal to it in value. Civ. Code La. 1773, 
1774; Penitentiary Co. v. Nelms, 65 Ga. 505, 
38 Am. Rep. 798. A gratuitous contract is 
sometimes called a contract of beneficenee, 
Howe, Studies in the Civil Law 107. 


Mutual Interest, Mixed, ete. 


Contracts of “mutual interest” are such as 
are entered into for the reciprocal interest 
and utility of each of the parties; as sales, 
exchange, partnership, and the like, “Mixed” 
contracts are those by which one of the par- 
ties confers a benefit on the other, receiving 
something of inferior value in return, such 
as a donation subject to a charge. Contracts 
“of beneficence” are those by which only one 
of the contracting parties is benefited; as 
loans, deposit and mandate, Poth. Obl 1,11, © 
1, 2 
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Conditional Contract 


A conditional contract is an executory con- 
tract the performance of which depends upon 
a condition. It is not simply an executory 
contract, since the latter may be an absolute 
agreement to do or not to do something, but 
it is a contract whose very existence and per- 
formance depend upon a contingency. Rail- 
road Co, v. Jones, 2 Cold. (Tenn.) 584; French 
v. Osmer, 67 Vt. 427, 32 Atl. 254. 


Constructive Contract 


Constructive contracts are such as arise 
when the law prescribes the rights and liabil- 
ities of persons who have not in reality enter- 
ed into a contract at all, but between whom 
circumstances make it just that one should 
have a right, and the other be subject to a lia- 
bility, similar to the rights and liabilities in 
cases of express contract. Wickham v. Weil 
(Com. Pl.) 17 N. Y. Supp. 518; Graham y. 
Cummings, 208 Pa. 516, 57 Atl. 943; Robinson 
v. Turrentine (C. C.) 59 Fed. 559; Hertzog v. 
Hertzog, 29 Pa. 465. 


Personal Contract 


A contract relating to personal property, or 
one which so far involves the element of per- 
sonal knowledge or skill or personal con- 
fidence that it can be performed only by the 
person with whom made, and therefore is not 
binding on his executor, See Janin v. 
Browne, 59 Cal, 44. 


Special Contract 


A contract under seal; a specialty; as dis- 
tinguished from one merely oral or in writing 
not sealed. But in common usage this term 
is often used to denote an express or explicit 
contract, one which clearly defines and set- 
tles the reciprocal rights and obligations of 
the parties, as distinguished from one which 
must be made out, and its terms ascertained, 
by the inference of the law from the nature 
and circumstances of the transaction. 


A special contract may rest, in parol, and does 
not mean a contract by specialty; ‘it is defined as 
one with peculiar provisions not found in the or- 
dinary contracts relating to the same subject-matter. 
Midland Roofing Mig. Co.. v. Pickens, 96 S. Ct, 286, 
80 S. E. 484, 485. 


Compound Words and Phrases 


—Contract of benevolence. A contract made 
for the benefit of one of the contracting par- 
ties only, as a mandate or deposit. 


—Contract of record. A contract of record is 
one which has been declared and adjudicated 
by a court having Jurisdiction, or. which is 
entered of record in obedience to, or in car- 
rying out, the judgments of a court. Code 
Ga. 1882, § 2716 (Civ. Code 1910, § 4218). 


—Contract of sale. A contract ‘by which one 
of the contracting parties, called the “seller,” 
enters into an obligation to the other to cause 
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him to have freely, by a title of proprietor, a 
thing, for the price of a certain sum of money, 
which the other contracting party, called the 
“buyer,” on his part obliges himself to pay. 
Poth. Cont.; Civ. Code La. art. 2439; White 
v. Treat (C. C.) 100 Fed. 291; Sawmill Co. V. 
O’Shee, 111 La. 817, 35 South. 919. 


—Pre-contract. An obligation growing out of 
a contract or contractual relation, of such a 
nature that it debars the party from legally 
entering into a similar contract at a later 
time with any other person; particularly ap- 
plied to marriage. 


—Quasi contracts. In the civil law. A con- 
tractual relation arising out of transactiéns 
between the parties which give them mutual 
rights and obligations, but do not involve a 
specifie and express convention or agreement 
between them. Keener, Quasi Contr. 1; 
Brackett v. Norton, 4 Conn. 524, 10 Am. Dec. 
179; People v. Speir, 77 N. ¥.150; Willard v. 
Doran, 48 Hun, 402, 1 N. Y. Supp. 588; Mc- 
Sorley v. Faulkner (Com. Pl.) 18 N. Y. Supp. 
460; Railway Co. v. Gaffney, 65 Ohio St. 104, 
61 N. E. 153; Byram v. Thurston County, 141 
Wash. 28, 251 P. 103, 107; Caldwell v. Mis- 
souri State Life Ins, Co., 148 Ark, 474, 230 
S. W. 566, 568; First Nat. Bank v. Matlock, 
99 Okl. 150, 226 P. 328, 331, 36 A. L. R. 1088; 
Elbert County v. Brown, 16 Ga. App. 834, 86 
S. E. 651, 655. 

Quasi contracts are the lawful and purely 
voluntary acts of a man, from which there 
Tesults any obligation whatever to a third 
person, and sometimes a reciprocal obligation 
between the parties. Civ. Code La. art. 2293. 
Persons who have not contracted with each 
other are often regarded by the Roman law, 
under a certain state of facts, as if they had 
actually concluded a convention between 
themselves, ‘The legal relation which then 
takes place between these persons, which has 
always a similarity to a contract obligation, 
is therefore termed “obligatio quasi ex con- 
tractu.” Such a relation arises from the 
conducting of affairs without authority, (ne- 
gotiorum gestio,) from the payment of what 
was not due, (solutio indebiti,) from tutor- 
ship and curatorship, and from taking pos- 
session of an inheritance. Mackeld. Rom. 
Law, § 491. A “quasi contract” is what was 
_ formerly known as the contract implied in 
law; it has no reference to the intentions or 
expressions of the parties. 
imposed despite, and frequently in frustra- 
tion of their intention. Town of Balkan v. 
Village of Buhl, 158 Minn. 271, 197 N, W. 266, 
267, 35 A. L. R. 470; Elbert County v. Brown, 
16 Ga. App. 834, 86 S. E. 651, 655; First Nat. 
Bank v. Matlock, 99 Okl. 150, 226 P. 328, 332, 
36 A. L. R., 1088. A “quasi or constructive 
contract” rests upon the equitable principle 
that a person shall not be allowed to enrich 
himself unjustly at the expense of another, 
and is not in fact a contract, but an obliga- 
tion, which the law creates in the absence of 


The obligation is . 


CONTRACTOR 


any agreement, when and because the acts 
of the parties or others have placed in the 
possession of one person money, or its equiv- 
alent, under such circumstances that in eq-- 
uity and good conscience he ought not to re- 
tain it. Grossbier v. Chicago, St. P., M. & 
O. Ry. Co., 173 Wis. 508, 181 N. W. 746, 748; 
Miller v. Schloss, 218 N. Y. 400, 113 N. E. 
337, 339. A “quasi” or constructive contract 
is an implication of law. An “implied” con- 
tract is an implication of fact. In the 
former the contract is a mere fiction, im- 
posed in order to adapt the case to a given 
remedy. In the latter, the contract is a fact 
legitimately inferred. In one, the intention 
is disregarded; in the other, it is ascertained 
and enforced. In one, the duty defines the 
contract; in the other, the contract defines 
the duty. First Nat. Bank v. Matlock, 99 OklL 
150, 226 P. 328, 331, 36 A. L. R. 1088; Cald- 
well v. Missouri State Life Ins. Co., 148 Ark. 
474, 230 S. W. 566, 568. 

—Subcontract. A contract subordinate to an- 
other contract, made or intended to be made 
between the contracting parties, on one part, 


or some of them, and a stranger. 1 H. BI. 
37, 45. 
One made under a prior contract. Mobley 


v. Leeper Bros. Lumber Co., 89 Okl. 95, 214 P. 
174, 175. Where a person has contracted for 
the performance of certain work, (e. g., to 
build a house,) and he in turn engages a third 
party to perform the whole or a part of that 
which is included in the original contract, 
(e. g., to do the carpenter work,) his agree- 
ment with such third person is called a “sub- 
contract,” and such person is called a “sub- 
contractor.” Central Trust Co. v. Railroad 
Co. (C. C.) 54 Fed. 723; Lester v. Houston, 
101 N. C. 605, 8 S. E. 366; People v. Connell, 
195 Mich. 77, 161 N. W. 844, 845. The term 
“subcontractor” means one who has contract- 
ed with the original contractor for the per- 
formance of all or a part of the work or serv- 
ices which such contractor has himself con- 
tracted to perform. Fitzgerald v. Neal, 113 


‘Or. 103, 231 P. 645, 650; Dolese Bros. Co. v. 


Andrecopulas, 113 Oki. 18, 237 P. 844, S46; 
Republic Supply Co. v. Allen (Tex. Civ. App.) 
262 S. W. 118, 114. 


Contractatio rei alienæ animo furandi, est fur- 
tum. The touching or removing of another’s 
property, with an intention of stealing, is 
theft. Jenk. Cent. 132. 


CONTRACTION. Abbreviation; abridgment 
or shortening of a word by omitting a letter 
or letters or a syllable, with a mark over the 
place where the elision occurs. This was 
customary in records written in the ancient 
“court hand,” and is frequently found in the 
books printed in black-letter. 


CONTRACTOR. This term is strictly appli- 
cable to any person who enters into a con- 
tract (Kent v. Railroad Co., 12 N. Y. 628), but 
is commonly reserved to designate one who, 
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for a fixed price, undertakes to procure the 
performance of works on a large scale, or the 
furnishing of goods in large quantities, wheth- 
er for the public or a company or individual 
(McCarthy v. Second Parish, 71 Me. 318, 36 
Am. Rep. 320; Brown v. Trust Co., 174 Pa. 
443, 34 A. 335; Koppe & Steinichen v. Ry- 
lander, 29 Ga. App. 41, 114 S. E. 81, 83). 

One who in pursuit of independent business 
undertakes to perform a job or piece of work, 
retaining in himself control of means, meth- 
od and manner of accomplishing the desired 
result. Marion Malleable Iron Works v. Bald- 
win, 82 Ind. App. 206, 145 N. E. 559, 560; 
Stewart v. Talbott, 58 Colo. 563, 146 P. 771, 
775, Ann. Cas. 1916C, 1116; Arnold v. Law- 
rence, 72 Colo. 528, 213 P. 129. 


CONTRACTUAL OBLIGATION. The obliga- 
tion which arises from a contract or agree- 
ment, 


CONTRACTUS. Lat. Contract; a contract; 
contracts. 
CONTRACTUS BONA FIDE! In Roman 


law. Contracts of good faith. Those con- 
tracts which, when brought into litigation, 
were not determined by the rules of the strict 
law alone, but allowed the judge to examine 
into the bona fides of the transaction, and ta 
hear equitable considerations against their 
enforcement. In this they were opposed to 
contracts stricti juris, against which equita- 
ble defenses could not be entertained. 


CONTRACTUS CIVILES. In Roman law. 
Civil contracts. Those contracts which were 
recognized as actionable by the strict civil 
law of Rome, or as being founded upon a par- 
ticular statute, as distinguished from those 
which could not be enforced in the courts ex- 
cept by the aid of the pretor, who, through 
his equitable powers, gave an action upon 
them. The latter were called “contractus 
pretorii’ 


Contractus est quasi actus contra actum. 2. 


Coke, 15. A contract is, as it were, act against 
act. 


Contractus ex turpi causa, vel contra bonos 
mores, nullus est. A contract founded on a 
Dase consideration, or against good morals, 
is null. Hob. 167. 


Contractus legem ex conventione accipiunt, 
Contracts receive legal sanction from the 
agreement of the parties. Dig. 16, 3, 1, 6. 


CONTRADICT. In practice. To disprove. 
To prove a fact contrary to what has been 
asserted by a witness. 


CONTRADICTION IN TERMS. A phrase of 
which the parts are expressly inconsistent, as 
é. g., “an innocent murder ;” “a fee-simple for 
life.” o 

CONTRÆSCRITURA. In Spanish law. A 
‘counter-writing ; counter-letter. `A ‘document 
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executed at the same time with an act of 
sale or other instrument, and operating by 
way of defeasance or otherwise modifying the 
apparent effect and purport of the original 
instrument. 


CONTRAFACTIO. Counterfeiting; as con- 
trafactio sigilli regis, counterfeiting the king's 
seal. Cowell. 


CONTRAINTE PAR CORPS. In French law. 
The civil process of arrest of the person, 
which is imposed upon vendors falsely repre- 
senting their property to be unincumbered, 
or upon persons mortgaging property which 
they are aware does not belong to them, and 
in other cases of moral heinousness. Brown. 


CONTRALIGATIO. In old English law. 
Counter-obligation. Literally, counter-bind- 
ing. Hst enim obligatio quasi contraligatio. 
Fleta, lib. 2, c. 56, § 1. 


CONTRAMANDATIO. A countermanding. 
Contramandatio placiti, in old English law, 
was the respiting of a defendant, or giving 
him further time to answer, by countermand- 
ing the day fixed for him to plead, and ap- 
pointing a new day; a sort of imparlance. 


CONTRAMANDATUM. A lawful excuse, 
which a defendant in a suit by attorney al- 
leges for himself to show that the plaintiff 
has no cause of complaint. Blount. 


CONTRAPLACITUM. In old English law. A 
counter-plea. Townsh. Pl. 61. 


CONTRAPOSITIO. In old English law. A 
plea or answer. Blount. A counter-position. 


CONTRARIENTS. This word was used in the 
time of Edw. II. to signify those who were 
opposed to the government, but were neither 
rebels nor traitors. Jacob. 


Contrariorum contraria est ratio. Hob. 344. 
The reason of contrary things is contrary. 


CONTRAROTULATOR. A controller. One 
whose business it was to observe the money 
which the collectors had gathered for the 
use of the king or the people. Cowell. 


CONTRAROTULATOR PIPÆ. An officer of 
the exchequer that writeth out summons twice 
every year, to the sheriffs, to levy the rents 
and debts of the pipe. Blount. 


CONTRARY. Against; opposed or in opposi- 
tion to; in conflict with. 


CONTRARY TO THE EVIDENCE. Against 
the evidence; against the weight of the evi- 
dence, Bagley v. Cooper, 90 Vt. 576, 99 A. 230, 
231. ` 


CONTRARY TO LAW. Illegal; in violation 
of statute or legal regulations at a given time. 
Feathers of Wild Birds. v. U. S. (C. C.-A.) 267 
F. 964, 967; In re 200743 Dozen Wool Hose 
and Half Hose (CG. ©. A) 263 F. 376, 877; 
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Bookbinder y. U. 8. (O. C. A.) 287 F. 790, 795; 
Goldberg v. U. S. (C. ©. A.) 277 F. 211, 215. 
In respect of verdict. In conflict with the 
law contained in court's instructions. St. 
Paul Fire & Marine Ins. Co. of St. Paul, 
Minn., v. Kendle, 163 Ky. 146, 173 8. W. 373, 
374; White v. Johnson, 103 Okl. 88, 229 P. 
539, 541; McIver v. Katsiolis, 93 Okl. 49, 217 
P. 422, 423. 


CONTRAT. In French law. Contracts are 
of the following varieties: (1) Bilateral, or 
synallagmatique, where each. party is bound 
to the other to do what is just and proper; or 
(2) unilateral, where the one side only is 
bound; or (8) commutatif, where one does to 
the other something which is supposed to be 
an equivalent for what the other does to him; 
or (4) aléatoire, where the consideration for 
the act of the one is a mere chance; or (5) 
contrat de bienfaisance, where the one party 
procures to the other a purely gratuitous ben- 
efit; or (6) contrat à titre onereux, where each 
party is bound under some duty to the other. 
Brown. 


CONTRATALLIA. In old English law. A 
counter-tally. A term used in the exchequer. 
Mem. in Scaec. M. 26 Edw. 1. 


CONTRATENERE. 
withhold. Whishaw. 


CONTRAVENING EQUITY. A right or equi- 
ty, in another person, which is inconsistent 
with and opposed to the equity sought to be 
enforced or recognized. 


CONTRAVENTION. 


To hold against; to 


tn French Law 


An act which violates the law, a treaty, on 
an agreement which the party has made. 
That infraction of the law punished by a fine 
which does not exceed fifteen frances and by 
an imprisonment not exceeding ‘three days. 
Pen. Code, 1.° 

l In ‘Scotch Law 


The act of breaking through any restraint 
imposed by deed, by covenant, or by a court. 


CONTRECTARE. Lat. 


In the Civit Law a 
To handle; to take hold of ; to meddle with. 


In Old English Law 


To treat. Vel malè contrectet; or shall ill 
treat. Fleta, lib. 1, €. 17, § 4: 


CONTRECTATIO. In the civil and old Eng- 
lish law. Touching; handling; meddling. 
The act of removing a thing from its place 
in such a manner that, if the thing be not 
restored, it will amount to theft. 


Contrectatio rei alienæ, animo furandi, est fur- 
tum. Jenk. Cent. 132. The touching or re- 
moving of. another’s property, with an inten- 
tion of stealing, is theft. 


CONTRIBUTIONE. FACIENDA 


CONTREFAÇON. In French law. The of- 
fense of printing or causing to be printed a 
book, the copyright of which is held by an- 
other, without authority from him, Merl. 
Repert. 


CONTRE-MAITRE. In French marine. law. 
The chief officer of a vessel, who, in case of 
the sickness or absence of the master, com- 
manded in his place. Literally, the counter- 
master, 


CONTRIBUTE. To supply a share or propor- 
tional part of money or property towards the 
prosecution of a common enterprise or the 
discharge of a joint obligation. Park v. Mis- 
sionary Soc., 62 Vt. 19, 20 A. 107; Railroad 
Co. v. Creasy (Tex. Civ. App.) 27 S. W. 945; 
Elisworth College v. Carleton, 178 Iowa, 845, 
160 N. W. 222, 223; James McCord Co. v. Citi- 
zens’ Hotel Co. (Tex. Civ. App.) 287 S. W. 
906, 908. i 


CONTRIBUTION. 


In Common Law 


The sharing of a loss or payment among 
several. The act of any one or several of a 
number of co-debtors, co-sireties, etc., in re- 
imbursing one of their number who has paid 
the whole debt or suffered the whole liability, 
each to the extent of his proportionate share. 
Canosia Tp. v. Grand Lake Tp., 80 Minn. 357, 
83 N. W. 346; Dysart v. Crow, 170 Mo. 275, 
70 S. W. 689; Aspinwall v. Sacchi, 57 N. Y. 
336; Vandiver v. Pollak, 107 Ala. 547, 19 So.. 
180; 54 Am. St. Rep. 118; Hedges v, Mehring, 
‘76 Ind. App. 496, 130 N.: E. 423; Gates v. 
‘Fauvre, 74 Ind. App. 382, 119 N. E. 155, 162; 
Comstock v. Corbin, 191 Mich. 639, 158 N. W. 
106, 107; National Fire Ins. Co. v. Dennison, 


93 Ohio St. 404, 113 N: E. 260, 262, L. R. A. 


-1916F, 992; Ratte v. Ratte, 260 Mass. 166, 
156 N. E. 870, 871. 


In Maritime Law 


Where the property. of one of several par- 
ties interested in a vessel and cargo has been 
voluntarily sacrificed for the common safety, 
(as, by throwing goods overboard to lighten 
the vessel,) such loss must’ be made good by 
the contribution of the others, which is term- 
ed “general average.” 3 Kent, Comm. 232- 
244; 1 Story, Eq. Jur. § 490.. 


In the Civil Law 


A partition by which the creditors of an in- 
solvent debtor divide among themselves the 
proceeds of his property proportionably to the 
amount of their respective credits. Code La. 
art. 3556, par. 9. 

Contribution is the division which is made 


-among the heirs of the succession of the debts 


with which the succession is charged; accord- 
ing to the proportion which each is bound te 
bear. Civ. Code La. art. 1420. 


CONTRIBUTIONE FACIENDA. 
lish law. . 


In old Eng- 
A writ that lay where tenams in 


CONTRIBUTORY 


common were bound to do some act, and one 
of them was put to the whole burthen, to com- 
pel the rest to make contribution. Reg. Orig. 
175; Fitzh. Nat. Brev. 162. 


CONTRIBUTORY, z. A person liable to con- 
tribute to the assets of a company which is 
being wound up, as being a member or (in 
some cases) a past member thereof. Mozley 
& Whitley. 


CONTRIBUTORY, adj. Joining in the promo- 
tion of a given purpose; lending assistance to 
the production of a given result. Armstrong 
v. Green, 113 Okl. 254, 241 P. 789, 791. 
As to contributory “Infringement” 
“Negligence,” see those titles. 


and 


CONTROL, v. To exercise restraining or di- 
recting influence over; regulate; restrain; 
dominate; curb; overpower ; counteract; gov- 
ern. Owen v. Trail, 302 Mo. 292, 258 S. W. 
699, 702; Rice v. Fields, 192 Ky. 161, 232 S. 
W. 385; Fowler v. City of Anderson, 131 S. C. 
471, 128 S. E. 410, 412; Hutchins v. City of 
Des Moines, 176 Iowa 189, 157 N. W. 881, 890; 
Roe v. Burt, 66 Okl. 193, 168 P. 405, 406; Neil- 
son v. Alberty, 36 Okl. 490, 129 P. 847, 849. 


CONTROL, n. Power or authority to man- 
age, direct, superintend, restrict, regulate, di- 
rect, govern, administer, or oversee. City 
of Newburgh v. Dickey, 164 App. Div. 791, 150 
N. Y. S. 175, 177; Allen v. Dawson County, 
92 Neb. 862, 139 N. W. 682, 683; Hasley v. 
State, 87 Tex. Cr. R. 444, 222 S. W. 579, 580; 
State v. Evans (Mo. Sup.) 270 8. W. 684, 687; 
- Southern Ry. Co. v. Flynt, 203 Ala. 65, 82 So. 

25; Rose v. Union Gas & Oil Co. (C. C. A.) 
297 F. 16,18; Myrick v. Williamson, 190 Ala. 
485, 67 So. 273, 274; State v. First State 
Bank of Jud, 52 N. D. 231, 202 N. W. 391, 402. 


CONTROL OF CARBON. Such a chemical 
action upon the carbon in an alloy as will 
keep it largely in a combined graphitic state. 
Pittsburgh Iron & Steel Foundries Co. v. Sea- 
man-Sleeth Co. (D. C.) 236 F. 756, 760. 


CONTROLLER. A comptroller, which see, 


CONTROLMENT, In old English law. The 
-controlling or checking of another officer’s 
account; the keeping of a counter-roll. 


CONTROVER. In old English law. An in- 
venter or deviser of false news. 2 Inst. 227. 


CONTROVERSY. A litigated question; ad- 
versary proceeding in a court of law; a civil 
action or suit, either at law or in equity; a 
justiciable dispute. Barber v. Kennedy, 18 
Minn. 216 (Gil. 196); State v. Guinotte, 156 
Mo. 518, 57 S. W. 281, 50 L. R. A. 787; Becker 
:y. Hopper, 23 Wyo. 209, 147 P. 1085, 1086, Ann. 
Cas. 1918B, 35; Scott v. Nesper, 194 Iowa 538, 
188 N. W. 889, 891; Webster v. Van Allen, 
217 App. Div. 219, 216 N. Y. S. 552, 555. 

It differs from “case,” which includes all 
suits, criminal as well as civil: whereas 
“controversy” is a civil and not a criminal 
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proceeding. Chisholm v. Georgia, 2 Dall, 419, 
431, 432, 1 L. Ed. 440. 


CONTROVERT. To dispute; to deny; to 
oppose or contest; to take issue on. Buggy 
Co. v. Patt, 73 Iowa, 485, 35 N. W. 587; Swen- 
son V. Kleinschmidt, 10 Mont. 473, 26 P. 198; 
Wiley v. Baker, 219 Mich, 629, 190 N. W. 273, 
278. 


CONTUBERNIUM. In Roman law. The 
marriage of slaves; a permitted cohabita- 
tion. 


CONTUMACE CAPIENDO. In English law. 
Excommunication in all cases of contempt 
in the spiritual courts is discontinued by 53 
Geo. III. c. 127, § 2, and in lieu thereof, 
where a lawful citation or sentence has not 
been obeyed, the judge shall have power, aft- 
er a certain period, to pronounce such person 
contumacious and in contempt, and to signify 
the same to the court of chancery, whereupon 
a writ de contumace capiendo shall issue 
from that court, which shall have the same 
force and effect as formerly belonged, in case 
of contempt, to a writ de excommunicato 
capiendo. (2&8 Wm. IV. c. 93; 8 & 4 Vict. 
e. 93.) Wharton; 1 Holdsw.. Hist. Engl. Law 
App. XVIII. See Excommunication. 


CONTUMACY. The refusal or intentional 
omission of a person who has been duly cit- 
ed before a court to appear and defend the 
charge laid against him, or, if he is duly 
before the court, to obey some lawful order 
or direction made in the cause. In the for- 
mer case it is called “presumed” contumacy ; 
in the latter, “actual.” The term is chiefly 
used in ecclesiastical law. See 3 Curt. Ecc. 1. 


CONTUMAX. One accused of a crime who 
refuses to appear and answer to the charge. 
An outlaw. 


CONTUMELY. - Rudeness 
haughtiness and contempt; scornful inso- 
lence; despiteful treatment; disdain, con- 
temptuousness in act or speech; disgrace. 
United States v. Strong (D. C.) 263 F. 789, 
796. 


CONTUSION. In medical jurisprudence. A 
bruise; an injury to any external part of the 
body by the impact of a fall or the blow of 
a blunt instrument, without laceration of 
the flesh, and either with or without a tear- 
ing of the skin, but in the former case it is 
more properly called a “contused wound.” 


compounded of 


CONTUTOR. Lat. 
tutor, or co-guardian. 


In the civil law. A co- 
Inst. 1, 24, 1. 


CONUSANCE. In English law. Cognizance 
or jurisdiction. Conusance of pleas. Termes 
de la Ley. 


CONUSANCE, CLAIM OF. See Cognizance. 


CONUSANT. Cognizant; acquainted with; 
haying actual knowledge; as, if a party 


. CONVENABLE. 


. 
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, . 
knowing of an agreement in which he has 
an interest makes no objection to it, he is 
said to be conusant. Co. Litt. 157. 


CONUSEE. See Cognizee. 
CONUSOR. See Cognizor. 


CONVALESCENCE. Gradual recovery of 
health or physical strength after illness. 
Heymann v. Continental Casualty Co., 147 
La. 1077, 86 So. 550, 551. 


In old English law. Suit- 
able; convenient; fitting. Litt. 


§ 103. 


CONVENE. 
action. 


CONVENIENT. Proper; just; suitable; 
fit; adapted; proper; becoming appropriate. 
Finlay v. Dickerson, 29 Ill. 20; Railway Co. 
v. Smith, 173 U. S. 684, 19 S. Ct. 565, 43 L. 
Ed. 858; Monson v. Chicago, R. I. & P. Ry. 
Co., 181 Iowa, 1354, 159 N. W. 679, 684; 
Furman y. A. C. Tuxbury Land & Timber Co., 
112 8. ©. 71, 99 S. E. 111, 114; Prina v. 
Board of Sup’rs of Graham County, 16 Ariz. 
252, 143 P. 567, 568. 


CONVENIT. Lat. In civil and old English 
law. It is agreed; it was agreed. 


CONVENT. The fraternity of an abbey or 
priory, as societas is the number of fellows 
in a college. A religious house, now regard- 


agreeable ; 


In the civil law. To bring an 


ed as a merely voluntary association, not 


importing civil death. 83 Law J. Ch. 308. 


CONVENTICLE. A private assembly or 
meeting for the exercise of religion. The 
word was first an appellation of reproach to 
the religious assemblies of Wycliffe in the 
reigns of Edward III. and Richard II., and 
was afterwards applied to a meeting of dis- 
senters from the established church. As this 
word in strict propriety denotes an unlawful 
assembly, it cannot be justly applied to the 
assembling of persons in places of worship 
licensed according to the requisitions of law. 
Wharton. 


CONVENTIO. 
In Canon Law 
The act of summoning or calling together 
the parties by summoning the defendant. 


In the Civil Law 


A compact, agreement, or convention. An 
agreement between two or more persons re- 
specting a legal relation between them. The 
term is one of very wide scope, and applies 
to all classes of subjects in which an en- 
gagement or business relation may be found- 
ed by agreement. It is to be distinguished 
from the negotiations or preliminary trans- 
actions on the object of the convention and 
fixing its extent, which are not binding so 
long as the convention is not concluded. 
Mackeld. Rom. Law, §§ 385, 386. - 


CONVENTION 


In Contracts 
An agreement; a covenant. Cowell 


CONVENTIO IN UNUM. In the civil law. 
The agreement between the two parties to a 
contract upon the sense of the contract pro- 
posed, It is an essential part of the contract, 
following the pollicitation or proposal eman- 
ating from the one, and followed by the con- 
sension or agreement of the other. 


Conventio privatorum non potest publico juri 
derogare. The agreement of private persons 
cannot derogate from public right, 4. e., can- 
not prevent the application of general rules 
of law, or render valid any contravention of 
law. Co. Litt. 1664; Wing. Max. p. 746, max. 
201. 


Conventio vincit legem. The express agree- 
ment of parties overcomes [prevails against] 
the law. Story, Ag. § 368, 


CONVENTION. 


In Roman Law 


An agreement between parties; a pact. A 
convention was a mutual engagement be- 
tween two persons, possessing all the subjec- 
tive requisites of a contract, but which did 
not give rise to an action, nor receive the 
sanction of the law, as bearing an “obliga- 
tion,” until the objective requisite of a solemn 
ceremonial, (such as stipulatio) was supplied. 
In other words, convention was the informal 
agreement of the parties, which formed the 
basis of a contract, and which became a 
contract when the external formalities were 
superimposed. See Maine, Anc, Law, 313. 


“The division of conventions into contracts and 
pacts was important in the Roman law. The for- 
mer were such conventions as already, by the 
older civil law, founded an obligation and action; 
all the other conventions were termed ‘pacts,’ These 
generally did not produce an actionable obligation. 
Actionability was subsequently given to several 
pacts, whereby they recelved the same power and 
efficacy that contracts received.” Mackeld. Rom. 
Law, § 395. 


In English Law 


An extraordinary assembly of the houses 
of lords and commons, without the assent or 
summons of the sovereign. It can only be 
justified es necessitate rei, as the parliament 
which restored Charles II., and that which 
disposed of the crown and kingdom to Wil- 
liam and Mary. Wharton. 

Also the name of an old writ that lay for 
the breach of a covenant. 


In Legislation 


An assembly of delegates or representa- 
tives chosen by the people for special and ex- 
traordinary legislative purposes, such as the 
framing or revision of a state constitution. 
Also an assembly of delegates chosen by a 
political party, or by the party organization 
in a larger or smaller territory, to nominate 


CONVENTION 


candidates for an approaching election. 
State v. Metcalf, 18 S. D. 393, 100 N. W 
925, 67 L. R. A. 331; State v. Tooker, 18 
Mont. 540, 46 P. 530, 34 L. R. A. 315; Schafer 
v. Whipple, 25 Colo. 400, 55 P. 180. 


In Public and International Law 


A pact or agreement between states or na- 
tions in the nature of a treaty; usually ap- 
plied (a)-to agreements or arrangements pre- 
liminary to a formal treaty or to serve as 
its basis, or (b) international agreements for 
the regulation of matters of common interest 
but not coming within the sphere of politics 
or commercial intercourse, such as interna- 
tional postage or the protection of submarine 
cables. U. S. v. Hunter (C. C.) 21 F. 615. 


In General 


—Constitutional convention. See Constitution. 


—dJudicial convention. See Judicial. 


. 


CONVENTIONAL. Depending on, or arising 
from, the mutual agreement of parties; as 
distinguished from legal, which means creat- 
ed by, or arising from, the act of the law. 
De Vita v. Pianisani, 217 N. Y. S. 438, 440, 
127 Misc. 611. 

As to conventional “Estates,” “Interest,” 
“Mortgage,” “Subrogation,” and “Trustees,” 
see those titles. 


CONVENTIONE. The name of a writ for 
the breach of any covenant in writing, wheth- 
er real or personal, Reg. Orig. 115; Fitzh. 
Nat, Brev. 145. 


CONVENTIONS. This name is sometimes 
given to compacts or treaties with foreign 
countries as to the apprehension and extradi- 
tion of fugitive offenders. See Extradition. 


CONVENTUAL CHURCH. In ecclesiastical 
law. That which consists of regular clerks, 
professing some order or religion; or of dean 
and chapter; or other societies: of spiritual 
men. : 


CONVENTUALS. Religious men united in a 
convent or religious house. Cowell, 


co NVENTUS. Lat. A coming ‘together : ; a 
convention or assembly. Conventus magna- 
tum vel procerum (the.assembly of chief men 
or peers) was one of the names.of.the English 
parliament. 1 Bl. Comm. 148. . 


In the Civil Law 


The term meant a gathering together of 
people; a crowd assembled for any purpose; 
also a convention, pact, ‘or ‘bargain, 


CONVENTUS JURIDICUS.. In the. ‘Roman 
law. A court of sessions held in the Roman 
provinees, by the president of the province; 
assisted ‘by’. a certain’ number of counsellors 
and: assessors, at fixed periods, to hear. and 
_ determine suits, and to: provide.for the! civit 
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administration of the province. Schm. Civil 
Law, Introd. 17. 


CONVERSANT. One who is in the habit of 
being in a particular place is said to be 
conversant there. Barnes, 162. Acquainted ; 


familiar, 

CONVERSANTES. In old English law. 
Conversant or dwelling; commorant. 
CONVERSATION. Manner of living; hab- 


its of life; conduct; as in the phrase “chaste 
life and conversation.” Bradshaw v. People, ' 
153 Ill. 156, 38 N. Ð. 652. Criminal conver- 
sation” means seduction of another man's 
wife, considered as an actionable injury to 
the husband. Prettyman v. Williamson, 1 
Pennewill (Del.) 224, 39 A. 731; Crocker v. 
Crocker, 98 F. 702. 


CONVERSE. The transposition of the sub- 
ject and predicate in a proposition, as: 
“Everything is good in its place.” Converse, 
“Nothing is good which is not in its place.” 
Wharton. 


CONVERSION. 


At Law 


An unauthorized assumption and exercise 
of the right of ownership over goods or per- 
sonal chattels belonging to another, to the 
alteration of their condition or the exclusion 
of the owner’s rights. Stickney v. Munroe, 
44 Me. 187; Baldwin v. Cole, 6 Mod. 212; In- 
dustrial & General Trust v. Tod, 170 N. Y. 
233, 63 N. E. 285; Boyce v. Brockway, 31 N. 
Y. 490; University of North Carolina v. Statė 
Nat. Bank, 96 N. C. 280, 3 S. E. 359; Gilman 
v: Hill, 36 N. H. 311; Stough v: Stefani, 19 
Neb. 468, 27 N. W. 445; Manley Bros. v. Bos- 
ton & M. R. R., 90 Vt. 218, 97 A. 674, 675; 
State v. Wilcox (Mo, Sup.) 179 S. W. 479, 481; 
Casey v. Kastel, 237 N. Y. 305, 142 N. E. 671, 
673, 31 A L. R. 995; Southern Exp. Co. v. 
Sinclair, 130 Ga. 372, 60 S. E.,849; Lucas v. 
Durrence, 25 Ga. App. 264, 103 S. E. 36; Coul- 
ter v. Cummings, 93 Neb. 646, 142 N. W. 109, 
111; Allen v. Jacob Dold Packing Co., 204 
Ala. 652, 86 So. 525, 527; Knight v. Seney, 
290 Tl 11, 124 N. E. 813, 815; McJunkin v. 
Hancock, 71 Okl. 257, 176 P. 740, 742. 


—Constructive conversion. An implied or vit- 
tual conversion, which takes place where a 
person does such acts in reference to the goods 
of another as amount in law to the appropria- 
tion of the property to himself. Scruggs v. 
Scruggs (C. C.) 105 F. 28; Laverty v. Sneth- 
en, 68 N. Y. 524, 23 Am. Rep. 184; Wade v. 
Ray, 67. OKL 39, 168 P. .447, 449, L. R. A. 
1918B, 796. 

‘A direct: conversion takes place when a per- 
son actually appropriates the property of an- 
other. to. his own beneficial use and enjoyment, 
or. to. that of:a third person, or destroys it, 
or alters-its nature; Ross v. Lewis, 23: N.. 
M. 524, 169 P. 468, 469; or wrongfully as- 
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sumes title in himself; Cass v. Ocean Park 
Bath Co., 45 Cal. App. 656, 188 P. 616, 617; 


Martin v. W. W. Lanahan & Co., 133 Md. 525, ' 


105 A. 777. There must be a positive wrong 
or act of malfeasance; American Surety Co. 
of New York v, Hill County (Tex. Civ. App.) 
254 S. W. 241, 245; Gulf, C. & S. F. R. Co. v. 
Pratt (Tex. Civ. App.) 183 S. W. 103, 104; 
Hunt v. First Nat. Bank of Halfway, 102 Or. 
898, 202 P. 564, 565; United States Zinc 
Co. v. Colburn, 124 OKL. 249, 255 P. 688, 689; 
Haas & Howell v. Godby, 33 Ga. App. 218, 
125 S. E. 897, 904. 


In Equity 

The exchange of property from real 
to personal or from personal to real, which 
takes place under some circumstances in 
the consideration of the law, such as, to give 
effect to directions in a will or settlement, 
or to stipulations in a contract, although no 
such change has actually taken place, 1 Bro. 
C. Œ. 497; 1 Lead. Cas. Eq. 619; 1 Lead. 
Cas. Eq. 872; Lawrence v. Elliott, 3 Redf. 
Sur. (N. Y.) 235; Dodge v. Williams, 46 Wis. 
70, 1 N. W. 92, 50 N. W. 1103; Maddock v. 
Astbury, 32 N. J. Eq. 181; Henderson'v. Cad- 
walader, 202 Ill. App. 351, 355; Bennett’ v. 


Bennett, 282 Ill. 266, 118 N. E. 391, 898; Me- 
Iver v. McKinney, 184 N. C. 398, 114 S. B. 399, 
Woodward v. Ball, 188 N. C. 505, 125 


401; 
S. E. 10, 11; Turner v. Hine, 297 Mo. 153,248 
S. W. 933, 985; Mattison v. Stone, 99 S. C. 
151, 82 S. E. 1046, 1047; and by which ex- 
change the property so dealt with becomes in- 
vested with the properties and attributes of 
that into which it is supposed to have been 
converted; Seymour y. Freer, 8 Wall. 214, 
19 L. Ed. 306; Haward v. Peavey, 128 Il. 430, 
21 N. E. 503, 15 Am. St. Rep. 120; Yerkes v. 
Yerkes, 200 Pa. 419, 50 A. 186; Appeal of 
Clarke, 70 Conn. 195, 39 A. 155; Marcy v. Gra- 
ham, 142 Va. 285, 128 S. E. 550, 553; although 
it is sometimes necessary for certain purposes 
of devolution and transfer to regard the prop- 
erty in its changed condition as though the 
change has not absolutely taken place; David- 
son v. Bright, 267 Pa. 580, 110 A. 301, 302. 

A qualified conversion is one directed for 
some particular purpose; Harker v. Reilly, 
4 Del. Ch. 72. 


CONVEY. To pass or transmit the title to 
property from one to another; to transfer 
property or the title to property by deed or 
instrument under seal. Used popularly in 
sense of “assign,” “sale,” or “transfer.” 
Crookshanks y. Ransbarger, 80 W. Va. 21, 92 
S. E, 78, 82. 

To convey real estate is, by an appropriate 
instrument, to transfer the legal title to it 
from the present owner to another. Aben- 
droth v. Greenwich, 29 Conn. 356. 

Convey relates properly to the disposition 
of real property, not to personal. Dickerman 
v. Abrahams, 21 Barb. (N. X.) 551, 56L 


CONVEYANCE 


CONVEYANCE. = 0 
In Pleading 


‘Introduction or inducement, 


In Real Property Law 


In the strict legal sense, a transfer of legal 
title to land. In the popular sense, and as 
generally used by lawyers, it denotes any 
transfer of title, legal or equitable. Chupco 
v. Chapman, 76 OE1. 201, 170 P. 259, 266. The 
transfer of the title cf land from one person 
or class of persons to another. Klein v. Me- 
Namara, 54 Miss. 105; Alexander v. State, 
28 Tex. App. 186, 12 S. W. 595; Brown v. 
Fitz, 18 N. H. 288; Pickott v. Buckner, 45 
Miss. 245; Dickerman v. Abrahams, 21 Barb. 
(N. X.) 551. ` 

An instrument in writing under seal, (an- 
ciently termed an “assurance,”) by ‘which 
some estate or interest in lands is transferred 
from one person to another; such as a deed, 
mortgage, ete. 2 Bl. Comm. 293, 295, 309. 

Conveyance includes every instrument in 
writing by which any estate or interest in 
real estate is created, aliened, mortgaged, or 
assigned, or by which the title to any real 
estate may be affected in law or equity, ex- 
cept last wills and testaments, leases for a 
term not exceeding three years, and execu- 
tory contracts for the sale or purchase of 
lands. 1 Rev. St. N. Y. p. 762, § 38;.. Gen. 
St. Minn. 1878, c. 40, § 26 (Minn. St. 1927, $ 
8195); How. St. Mich. 1882, § 5689 (Comp. 
Laws 1929,.§ 13309); Stearns Lighting. & 
Power Co. v. Central Trust Co. (C. ©. A.) 223 
F. 962, 966; Shraiberg v. Hanson, 138 Minn. 
80, 163 N. W. 1032, 1033. 

The term “conveyance,” as used in the Cali- 
fornia Code, embraces every instrument in 
writing by which any estate or interest in 
real property is created, aliened, mortgaged, 
or incumbered, or by which the title to any 


- real property may be affected, except wills. 


Civil Code Cal. § 1215. 


In General 


—Ahbsolute or conditional conveyance. An abso- 
lute conveyance is one by which the right or 
property in a thing is transferred, free of 
any condition or qualification, by which it 
might be defeated or changed; as an ordinary 
deed of lands, in contradistinction to a mort- 
gage, which is a conditional conveyance. Bur- 
rill; Falconer v. Buffalo, ete., R. Co., 69 N. Y. 
491. 


—Fraudulent.conveyance. See Fraudulent. 


—lMesne conveyance. An intermediate convey- 
ance; one occupying an intermediate position 
in a chain of title between the first grantee 
and the present ‘holder. 


—Primary conveyances. Those by means 
whereof the benefit or estate is created or first 
arises; as distinguished from those whereby 
it may be enlarged, restrained, transferred, 
or extinguished. The term includes feoffment, 


CONVEYANCE 


gift, grant, lease, exchange, and partition, and 
is opposed to derivative conveyances, such as 
release, surrender, confirmation, ete. 2 Bl 
Comm. 309. 


~Secondary conveyances. The name given to 
that class of conveyances which presuppose 
some other conveyanee precedent, and only 
serve to enlarge, confirm, alter, restrain, re- 
store, or transfer the interest granted by such 
original conveyance. 2 Bl. Comm. 324. Oth- 
erwise termed “derivative conveyances” (q. 
v.) 


—Voluntary conveyance. A conveyance with- 
out valuable consideration; such as a deed 
or settlement in favor of a wife or children. 
See Gentry v. Field, 143 Mo. 899, 45 S. W. 
286; Trumbull v. Hewitt, 62 Conn. 451, 26 
A. 350; Martin v. White, 115 Ga. 866, 42 S. 
E. 279; Allen v. Overton, 208 Ala. 504, 94 So. 
477, 480; Shannon y. Duffield, 218 Ky. 770, 
292 S. W. 322, 323; English v. Brown (D. Q) 
219 F. 248, 256. l 


CONVEYANCER. One whose business it is 
to draw deeds, bonds, mortgages, wills, writs, 
or other legal papers, or to examine titles to 
real estate. 14 St. at Large, 118. 

He who draws conveyances; especlally a 
barrister who confines himself to drawing 
conveyances, and other chamber practice, 
Mozley & Whitley. 


CONVEYANCING. A term including both 
the science and art of transferring titles to 
real estate from one man to another. 


Conveyancing ig that part of the lawyer’s busi- 
ness which relates to the alienation and transmis- 
sion of property and other rights from one person. 
to another, and to the framing of legal documents 
intended to create, define, transfer, or extinguish 
rights. It therefore includes the investigation of 
the title to land, and the preparation of agreements, 
wills, articles of association, private statutes oper- 
ating as conveyances, and many other instruments 
in addition to conveyances properly so called, 
Sweet; Livermore v. Bagley, 3 Mass. 505. 


CONVEYANCING COUNSEL TO THE 
COURT OF CHANCERY. Certain counsel, 
not fewer than six in number, appointed by 
the lord chancellor, for the purpose of as- 
sisting the court of chancery, or any judge 
thereof, with their opinion in matters of ti- 
tle and conveyancing. Mozley & Whitley. 


Convicia si irascaris tua divulgas; spreta ex- 
olescunt. 3 Inst. 198. If you be moved to 
anger by insults, you publish them; if de- 
spised, they are forgotten. 


CONVICIUM. In the civil law. The name 
of a species of Slander or injury uttered in 
public, and which charged some one with 
some act contra bonos mores, 


CONVICT, v. To condemn after judicial in- 
vestigation; to find a man guilty of a crim- 
inal charge. The word was formerly used 
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also In the sense of finding against the de- 
fendant in a civil case. 

Formerly a man was said to be convict 
when he had been found guilty of treason or 
felony, but before judgment had been passed 
on him, after which he was said to be at- 
taint, (g. v.). Co. Litt. 390b. 


CONVICT, n, One who has been finally con- 
demned by a court. One who has been ad- 
judged guilty of a crime or misdemeanor. 
Usually spoken of condemned felons or the 
prisoners in penitentiaries. Molineux y. Col- 


' lins, 177 N. Y. 895, 69 N. E. 727, 65 L. R. A. 


104; Morrissey v. Publishing Co., 19 R. I. 
124, 32 A. 19; In re Aliano (C. C.) 43 F. 517; 
Jones v. State, 32 Tex. Cr. R. 135, 22 8. W. 
404; Blake v. State, 81 Tex. Cr. R. 87, 193 
S. W. 1064, 1065; Lang v. Commonwealth, 
190 Ky. 29, 226 S$. W. 379, 383; State v. 
Smith, 114 Neb. 653, 209 N. W. 328, 329; 
Brown v. State, 86 Tex. Cr. R. 8, 215 S. W. 
323, 325; Huddleston v. Craighead County, 
128 Ark. 287, 194 S. W. 17, 18. 


CONVICTED. This term has a defnite 


signification in law, and means that a judg- 
ment of final condemnation has been pro- 
nounced against the accused. Gallagher v. 
State, 10 Tex. App. 469. 


CONVICTION. In practice. In a general 
sense, the result of a criminal trial which 
ends in a judgment or sentence that the 
prisoner is guilty as charged. 

Finding a person guilty by verdict of a 
jury. 1 Bish. Crim. Law, § 223. 

A record of the summary proceedings upon 
any penal statute before one or more justices 
of the peace or other persons duly authorized, 
in a case where the offender has been con- 
victed and sentenced. Holthouse. 

In ordinary phrase, the meaning of the 
word “conviction” is the finding by the jury 
of a verdict that the accused is guilty. But, 
in legal parlance, it often denotes the final 
judgment of the court. Blaufus v. People, 
69 N. Y. 109, 25 Am. Rep. 148; Martin v. 
State, 30 Okl. Cr. 49, 234 P. 795, 796; State 
v. Gani, 157 La. 231, 102 So. 318, 319; Marino 
v. Hibbard, 243 Mass. 90, 187 N. E. 369; 
Commonwealth y. Minnich, 250 Pa. 363, 95 A. 
565, 567, L. R. A. 1916B, 950. 

Confession of accused in open court or ver- 
dict which ascertains and publishes fact of 
guilt. Tucker v. Tucker, 101 N. J. Eq. 72, 
187 A. 404, 405; State v. Hastings, 54 N. D. 
871, 211 N. W. 818, 814; Stewart v. Stewart, 
93 N. J. Eq. 1, 114 A. 851, 852. 

In respect of pardoning power, verdict of 
guilty. State v. Garrett, 185 Tenn. 617, 188 
S. W. 58, L. R. A. 1917B, 567; Duke v. 
State, 106 Tex. Cr. R. 154, 291 S. W. 589, 
540; Goss v. State, 107 Tex. Cr. R. 659, 298 
S. W. 585. Contra, Ex parte White, 28 OKI. 
Cr. 180, 280 P. 522. 

The ordinary legal meaning of “conviction,” when 


used to designate a particular stage of a crim- 
inal prosecution triable by a jury, is the confes- 
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sion of the accused In open court or the verdict 
returned against him by the jury, which ascer- 
tains and publishes the fact of his guilt; while 
“Judgment” or “sentence” is the appropriate word 
to denote the action of the court before which the 
trial is had, declaring the consequences to the 
convict of the fact thus ascertained. A pardon 
granted after verdict of guilty, but before sentence, 
and pending a hearing upon exceptions taken by 
the accused during the trial, is granted after con- 
viction, within the meaning of a constitutional re- 
striction upon granting pardon before conviction. 
When, indeed, the word “conviction” ig used to 
describe the effect of the guilt of the accused as 
judicially proved in one case, when pleaded or giv- 
en in evidence in another, it is sometimes used 
in a more comprehensive sense, including the judg- 
ment of the court upon the verdict or confession 
of guilt; as, for instance, in speaking of the plea 
of autrefois convict, or of the effect of guilt, ju- 
dicially ascertained, as a disqualification of the 
convict. Com. v. Lockwood, 109 Mass. 323, 12 Am. 
Rep. 699. 
Former Conviction 


A previous trial and conviction of the same 
offense as that now charged; pleadable in 
bar of the prosecution. State v. Ellsworth, 
131 N. ©. 773, 42 S. B. 699, 92 Am. St. Rep. 
790; Williams v. State, 18 Tex. App. 285, 

. 46 Am, Rep. 237. 


Summary Conviction 


The conviction of a person, (usually for 
a minor misdemeanor,) as the result of his 
trial before-a magistrate or court, without 
the intervention of a jury, which is author- 
ized by statute in England and in many of 
the states. In these proceedings there is no 
intervention of a jury, but the party accused 
is acquitted or condemned by the suffrage of 
such person only as the statute has appoint- 
ed to be his judge. A conviction reached on 
such a magistrate’s trial is called a “sum- 
mary conviction.” Brown; Blair yv. Com., 
25 Grat. (Va.) 853. 


CONVINCING PROOF. Such as is sufficient 
to establish the proposition in question, be- 
yond hesitation, ambiguity, or reasonable 
doubt, in an unprejudiced mind. Evans v. 
Rugee, 57 Wis. 623, 16 N. W. 49; French v. 
Day, 89 Me. 441, 36 A. 909; Ward v. Water- 
man, 85 Cal. 488, 24 P. 930; Winston v. 
Burnell, 44 Kan. 367, 24 P. 477, 21 Am. St. 
Rep. 289. See Clear. 


CONVIVIUM. A tenure by which a tenant 
was bound to provide meat and drink for 
his lord at least once in the year. Cowell. 


CONVOCATION. In ecclesiastical law. The 
general assembly of the clergy to consult 
upon ecclesiastical matters. 


CONVOY. A naval force, under the com- 
mand of an officer appointed by government, 
for the protection of merchant-ships and oth- 
ers, during the whole voyage, or such part 
of it as is known to require such protection. 
Marsh. Ins. b. 1, c. 9, § 5; Park, Ins, 388; 
Peake, Add. Cas. 1437; 2 H. Bl. 55i. 


Bu.Law Dror. (3p Ep,)—28 


COOPERTURA 


CO-OBLIGOR. A Joint obligor; -one bound 
jointly with another or others in a bond or 
obligation. 


COOL BLOOD. In the law of homicide. 
Calmness or tranquillity; the undisturbed 
possession of one’s faculties and reason; the 
absence of violent passion, fury, or uncon- 
trollable excitement. 


COOLING TIME. Time to recover “cool 
blood” after severe excitement or provoca- 
tion; time for the mind to become so calm 
and sedate as that it is supposed to contem- 
plate, comprehend, and coolly act with ref- 
erence to the consequences likely to ensue. 
Hanes v. State, 10 Tex. App. 447; May v. 
People, 8 Colo. 210, 6 P. 816; Keiser v. Smith, 
71 Ala. 481, 46 Am. Rep. 342: Jones v. State, 
33 Tex. Cr. R. 492, 26 5. W. 1082, 47 Am. St. 
Rep. 46. 


CO-OPERATE.. To act jointly or concur- 
rently toward a common end, Darnell v. 
Equity Life Ins. Co.’s Receivers, 179 Ky. 465. 
200 S. W. 967, 970. 


CO-OPERATIVE ASSOCIATION. A union 
of individuals commonly laborers, farmers, 
or small capitalists, formed for the prosecu- 
tion in common of some productive enter- 
prise, the profits being shared in accordance 
with the capital or labor contributed by each. 
Mooney v. Farmers’ Mercantile & Elevator 
Co. of Madison, 188 Minn. 199, 164 N, W. 
804, 805. 


CO-OPERATION. 


In Economies 


The combined action of numbers. It is of 
two distinct kinds: (1) Such co-operation as 
takes place when several persons help each 
other in the same employment; (2) such co- 
operation as takes place when several persons 
help each other in different employments. 
These may be termed “simple co-operation” 
and “complex co-operation.” Mill, Pol. Ec. 
142, 

In Patent Law 


Unity of action to a common end or 2 
common result, not merely joint or simul- 
taneous action. Boynton Co, v. Morris Chuie 
Co. (C. C.) 82 F. 444; Fastener Co. v. 
Webb (C. C.) 89 F. 987; Holmes, etc., Tel. 
Co. v. Domestic, ete., Tel. Co. (C. C) 42 F. 
227. 


COOPERTIO. In old English law. The 
head or branches of a tree cut down; though 
coopertio arborum is rather the bark of tim- 
ber trees felled, and the chumps and broken 
wood. Cowell. ` 


COOPERTUM. In forest law. A covert; a 
thicket (d@umetum) or shelter for wild beasts 
in a forest. Spelman. 


COOPERTURA. In forest law. 
or covert of wood. . 


A thicket, 


“COOPERTUS 


COOPERTUS. Covert; covered. 


CO-OPTATION. A concurring choice; the 
election, by the members of a close corpora- 
tion, of a person to fill a vacancy. 


CO-ORDINATE. Of the same order, rank, 
degree, or authority; concurrent; without 
any distinction of superiority and inferiority ; 
as, courts of “co-ordinate jurisdiction.” See 
Jurisdiction. 


Co-ordinate and Subordinate are terms 
often applied as a test to ascertain the 
doubtful meaning of clauses in an act of 
parliament. If there be two, one of which 
is grammatically governed by the other, it 
is said to be “subordinate” to it; but, if both 
are equally governed by some third clause, 
the two are called “co-ordinate.” Wharton. 


COPARCENARY. A species of estate, or ten- 
ancy, which exists where lands of inheritance 
descend from the ancestor to two or more 
persons. It arises in England either by com- 
mon law or particular custom. By common 
law,.as where a person, seised in fee-simple 
or fee-tail, dies, and his next heirs are two 
or more females, his daughters, sisters, aunts, 
cousins, or their representatives; in this case 
they all inherit, and these co-heirs are then 
called “coparceners,” or, for brevity, ‘“par- 
ceners” only. Litt. §§.241, 242; 2 Bl. Comm. 
187. By particular custom, as where lands 
descend, as in gavelkind, to all the males in 
equal degree,.as sons, brothers, uncles, ete; 
Litt. § 265; 1 Steph. Comm. 319. E 
While joint tenancies refer to persons, the 
idea of coparcenary refers to the estate. The 
title to it is always by descent. The respec- 
tive shares may be unequal; as, for instance, 
one daughter and two granddaughters, chil- 
dren of a deceased daughter, may take by the 
same act of descent. As to strangers, the 
tenants’ seisin is a joint one, but, as between 
themselves, each is seised of his or her own 
share, on whose death it goes to the heirs, 
and not by survivorship. The right of pos- 
session of coparceners is in common, and the 
possession of one is, in general, the posses- 
sion of the others. 1 Washb. Real Prop. +414. 


COPARCENERS. Persons to whom an es- 
tate of inheritance descends jointly, and by 
whom it is held as an entire estate. 2 Bl. 
Comm. 187. 


COPARTICEPS. In old English law. A co- 
parcener. 


COPARTNER. One who is a partner with 
one or more other persons; a member of a 
partnership. 


COPARTNERSHIP. A partnership. 


COPARTNERY. In Scotch law. The con- 
tract of copartnership. A contract:by which 
the several partners agree concerning the 


communication of loss or gain, arising from 


the subject of the contfact. Bell, - 


` COPPICE, or COPSE. 
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COPE. A custom or tribute due to the crown 
or lord of the soil, out of the lead mines 
in Derbyshire; also a hill, or the roof and 
covering of a house; a church vestment. 


COPEMAN, or COPESMAN. A chapman (q. v.). 


COPESMATE. A merchant; 
merchandise, 


a partner in 


COPIA. Lat. 


In Civil and Old English Law 
Opportunity or means of access. - 


In Old English Law 


A copy. Copia libelli, the copy of a libel. 
Reg. Orig. 58. 
in General 


—Copia libelli deliberanda. The name of a 
writ that lay where a man could not get a 
copy of a libel at the hands of a spiritual 
judge, to have the same delivered to him. 
Reg. Orig. 51. 


—Copia vera. In Scotch practice. A true 
copy. Words written at the top of copies of 
instruments, 


COPPA. In English law. A crop or cock of 
grass, hay, or corn, divided into titheable 
portions, that it may be more fairly and just- 
ly tithed. 


COPPER AND SCALES. See Mancipatio. 


COPPER MATTE. A product of smelting 
copper ore in a furnace consisting almost 
entirely of a mixture of iron sulphide and 
copper sulphide. It requires further treat- 
ment to break up aud remove iron sulphide, 
and then convert remaining copper sulphide 
which is called white metal to metallic cop- 
per. United Verde Copper Co. v.. Peirce- 
Smith Converter Co. (C. C. A.) 7 F.2d) 18. 
Also known as “regulus of copper.” U. S. v. 
Consolidated Kansas City Smelting & Refin- 
ing Co., 8 Ct. Cust. App. 226, 227. 


A small wood consist- 
ing of underwood, which may be cut at twelve 
or fifteen years’ growth for fuel. 


COPROLALIA. In medical jurisprudence. 
A disposition or habit of using obscene tan- 
guage, developing unexpectedly in the par- 
ticular individual or contrary to his previous 
history and habits, recognized as a sign of 
insanity or of aphasia. 


COPULA. The corporal consummation of 
marriage. Copula, (in logic,) the link be 
tween subject and predicate contained in the 
verb. 


Copulatio verborum indicat acceptationem In 
bodem sensu. Coupling of words together 
shows that they are to be understood in the 
Same sense. 4 Bacon’s Works, p. 26; Broom, 
Max. 588. - 


Bu.Law Dict. (3D EXp,)- 


435 


COPULATIVE TERM. One which ts placed 
between two or more others to join them to- 
gether. 


COPY. The transcript or double of an orig- 
inal writing; as the copy of a patent, char- 
ter, deed, etc. Nations v. Lowenstern, 27 N. 
M. 613, 204 P. 60, 62; State Text-Book 
Commission v. Weathers, 184 Ky. 748, 213 S. 
W. 207, 210. 

Carbon copies. Carbon copies made at 
the same time and with the same device as 
the original are not “copies” but duplicate 
originals. Martin & Lanier Paint Co. v. 
Daniels, 27 Ga, App. 302, 108 S. E. 246, 247; 
People v. Chicago & E. I. Ry. Co., 315 IIL 
424, 146 N. E. 499, 500. See, also, Carbon 
Copy. 

Ezemplifications are copies verified by the 
great seal or by the seal of a court. West 
Jersey Traction Co. v. Board of Public Works, 
57 N. J. Law, 313, 30 A. 581. 

Examined copies are those which have 
been compared with the original or with an 
official record thereof. 

Office copies are those.made by officers in- 
trusted with the originals and authorized for 
that purpose. Id., Stamper v. Gay, 3 Wyo. 
322, 23 P. 69. See, also, Office. 


CGPYHOLD. A species of estate at will, or 
` customary estate in England, the only vis- 
ible title to which consists of the copies of 
the court rolls, which are made out by the 
steward of the manor, on a tenant’s being 
admitted to any parcel.of land, or tenement 
belonging to the manor. It is an estate at 
the will of the lord, yet such a will as is 
agreeable to the custom of the manor, which 
customs are preserved and. evidenced by the 
rolls of the several. courts baron, in which 
they are entered. 2 Bl. Comm, 95. In a larg- 
er sense, copyhold is ‘said to import every 
customary tenure, (that is, every tenure pend- 
ing on the particular custom of a manor,) 
as opposed to free socage, or freehold, which 
may now (since the abolition of knight-service) 
be considered as the general or common-law 
tenure of the country. 1 Steph. Comm. 210. 


—Copyhold commissioners. Commissioners ap- 
pointed to carry into effect various acts of 
parliament, having for their principal ob- 
jects the compulsory commutation of mano- 
rial burdens and restrictions, (fines, heriots, 
rights to timber and minerals, etc.) and the 
compulsory enfranchisement of copyhold 
lands. 1 Steph. Comm. 643; Elton, Copyh, 


—Copyholder. A tenant by copyhold tenure, 
(by copy of court-roll.) 2 Bl. Comm. 95. . 


—Privileged copyholds. Those copyhold es- 
tates which are said to be held according to 
the custom of the manor, and not at the witi 
of the lord, as common copyholds are. They 
include customary freeholds and ancient de- 
mesnes. 1 Crabb, Real Prop. p. 709, § 919. 


CORAM VOBIS 


COPYRIGHT. The right of literary prop- 
erty as recognized and sanctioned .by posi- 
tive law. A right granted by statute to the 
author or originator of certain literary or 
artistic productions, whereby he is invested, 
for a limited period, with the sole and ex- 
clusive privilege of multiplying copies of the 
same and publishing and seiling them.. In re 
Rider, 16 R. I. 271, 15 A. 72; Mott Iron Works 
v. Clow, 88 F. 316, 27 ©. ©. A.-250; Palmer 
v. De Witt, 47 N. Y. 536, 7 Am. Rep. 480; 
Keene v. Wheatley, 14 Fed. Cas. 185. 

An incorporeal right, being the exclusive 
privilege of printing, reprinting, selling, and 
publishing his own original work, which the 
law allows an author. Wharton. 

Interhational copyright is the right of a 
subject of one country to protection against 
the republication in another country of a 
work which he originally published in his 
own country. Sweet, 


CORAAGIUM, or CORAAGE. Measures of 
corn. An unusual and extraordinary tribute, 
arising only on special occasions, They are 
thus distinguished from services. Mention- 
ed in connection with hidage and carvage. 
Cowell. 


CORAM. Lat. Before; in presence of. Ap- 
plied to persons only. Townsh. Pl. 22. 


CORAM DOMINO REGE. Before our lord 
the king. Coram domino rege ubicumque tune 
fuerit Anglie, before our lord the king where- 
ever he shall then be in England. 


CORAM IPSO REGE. Before the king him- 
self. The old name of the court of king’s 
bench, which was originally held before the 
king in person. 3 Bl. Comm. 41, ` 


CORAM NOBIS. Before us ourselves, (the 
king, i. e., in the king’s or queen’s bench.) 
Applied to writs of error directéd to another 
branch of the same court, e. g., from the full 
bench to the court at nisi prius. 1 Archb. Pr. 
K. B. 234. See Writ of Er ror. 


CORAM NON JUDICE. In presence of a per- 
son not a judge. When a suit is brought and 
determined in a court which has no jurisdic- 
tion in the matter, then it is said to be coram 
non judice, and the judgment ig void. Man- 
ufacturing Co. v, Holt, 51 W. Va. 352, 41 S. E. 
851. 


CORAM PARIBUS. Before the peers or free- 
holders. The attestation of deeds, like all 
other solemn. transactions, was originally done 
only coram paribus. 2 Bl. Comm. 307. Coram 
paribus de vicineto, before the peers or free- 
holders of the neighborhood. Id. :315. 


CORAM SECTATORIBUS. Before the suit- 
= Cro. Jac. 582. 


CORAM. VOBIS. Before you. A writ of er: 
ror directed by å court of review to the court 
which tried the cause, to correct an error in 


CORD 


fact. 3 Md. 325; 3 Steph. Comm, 642. See 
Writ of Error. 


CORD. A measure of wood containing 
128 cubic feet, otherwise expressed as a pile 
of wood 8 feet long, 4 feet high, and 4 feet 
wide. Sacks v. State, 204 S. W. 480, 83 Tex. 
Cr. R. 560; Kennedy v. Railroad Co., 67 Barb, 
(N. Y.) 177. 


CO-RESPONDENT. A person summoned to 
answer a bill, petition, or libel, together with 
another respondent. _Now chiefly used to 
designate the person charged with adultery 
with the respondent in a suit for divorce for 
that cause, and joined as a defendant with 
such party. Lowe v. Bennett, 27 Mise. 356, 
58 N. Y. S. 88 


CORIUM FORISFACERE. To forfeit one’s 
skin, applied to a person condemned to be 
whipped; anciently the punishment of a serv- 
ant. Corium perdere, the same. Corium 
redimere, to compound for a whipping. Whar- 
ton, 


CORN. In English law, a general term for 
any sort of grain; but in America it is prop- 
erly applied only to maize. Sullins v. State, 
53 Ala. 476; Kerrick v, Van Dusen, 32 Minn. 
317, 20 N. W. 228; Com. v. Pine, 3 Pa. Law 
J. 412, In the memorandum clause in poli- 
cies of insurance it includes pease and beans, 
but not rice. Park, Ins. 112; Scott v. Bour- 
dillion, 2 Bos. & P. (N. R.) 213. 


CORN LAWS. A species of protective tariff 

‘formerly in existence in England, imposing 
import-duties on various kinds of grain, The 
corn laws were abolished in 1846. 


CORN MEAL. An unmixed meal made from 
entire grains of corn. Miller Grain & Com- 
mission Co. v. International Sugar Feed No. 
2 Co., 197 Ala. 100, 72 So. 368. 


CORN RENT. A rent in wheat or malt paid 
on college leases by direction of St. 18 Eliz. 
c. 6. 2 Bl. Comm. 609. 


CORN WHISKY. An intoxicating whisky or 
liquor made from ¢orn or containing a corn 
product, otherwise known as “moonshine,” 
“white mule,” “hootch,” “corn liquor,” “moon- 
shine corn whisky.” State v. Bilyeu (Mo. 
Sup.) 295 S. W. 104, 105; State v. Pinto, 312 
Mo. 99, 279 S. W. 144, 148; State v. Morris 
(Mo. Sup.) 279 S. W. 141, 144; State v, Grif- 
fith, 311 Mo. 630, 279 S. W. 135, 188; State v. 
Martin (Mo. Sup.) 292 S. W. 39, 41; Kolar vy. 
State, 29 Okl. Or. 76, 232 P. 449; Mullins v. 
Commonwealth, 115 Va. 945, 79 S. B. 324, 
827. 


CORNAGE. A species of tenure in England, 
by which the tenant was bound to blow a 
horn for the sake of alarming the country on 
the approach of an enemy. lt was a species 
of grand serjJeanty.: Bae. Abr.:‘‘Tenure,” N, 
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CORNER. A combination among the dealers 
in a specific commodity, or outside capitalists, 
for the purpose of buying up the greater por- 
tion of that commodity which is upon the 
market or may be brought to market, and 
holding the same back from sale, until the 
demand shall so far outrun the limited sup- 
ply as to advance the price abnormally. Kirk- 
patrick v. Bonsall, 72 Pa. 158; Wright v. 
Cudahy, 168 Ill. 86, 48 N. E. 39; United 
States v. Patten, 187 F. 664, 668, 


A “corner” is a condition arising when a much 
greater quantity of any given commodity is sold 
for future delivery within a given period than 
can be purchased in the market. The buyers, who 
are called in the slang of the exchanges, the 
“longs,” then insist on delivery, and thus succeed 
in running up the prices to a fictitious point, at 
which the deals are “rung out” between the deal- 
ers by the payment of differences, or, where the 
buyers insist, by actual delivery. Kent v. Milten- 
berger, 13 Mo. App. 503, 506. 


In Surveying 


An angle made by two boundary lines; the 
common end of two boundary lines, which run 
at an angle with each other. 


Obliterated Corner 


One where no visible evidence remains of 
the work of the original surveyor in establish- — 
ing it. Fellows v. Willett, 98 Okl. 248, 224 
P. 298, 300. 


CORNET. A commissioned officer of cavalry, 
abolished in England in 1871, and not exist- 
ing in the United States army. 


CORODIO HABENDO. The name of a writ 
to exact a corody of an abbey or religious 
house. 


CORODIUM. In old English law. 


CORODY. In old English law. A sum of 
money or allowance of meat, drink, and cloth- 
ing due to the crown from the abbey or other 
religious house, whereof it was founder, to- 
wards the sustentation of such one of its 
servants as is thought fit fo receive it. It 
differs from a pension, in that it was allowed 
towards the maintenance of any of the king’s 
servants in an abbey; a pension being given 
to one of the king’s chaplains, for his better 
maintenance, till he may be provided with a 
benefice. Fitzh. Nat. Brev. 250. See 1 BL 
Comm, 283. 


A corody. 


COROLLARY. In logic. A collateral or sec- 
ondary ‘consequence, deduction, or inference. 


CORONA. The crown. Placita corone; 
pleas of the crown; criminal actions or pro- 
ceedings, in which the crown was the prose- 
cutor, 


CORONA MALA. In old English law. 
clergy who abuse their 
called. -Blount, 


The 
character were so 
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CORONARE. In old records. To give the 
tonsure, which was done on the crown, or 
in the form of a crown; to make a man a 
priest. Cowell. 


CORONARE FILIUM. To make one’s son a 
priest. Homo coronatus was one who had re- 
ceived the first tonsure, as preparatory to su- 
perior orders, and the tonsure was in form of 
a corona, or crown of thorns. Cowell. 


CORONATION. It “is but a royal ornament 
and solemnization of the royal descent, but 
no part of the title.” By the laws of Eng- 
land there can be no interregnum; 7 Co. Rep. 
10 b. 


CORONATION OATH. The oath adminis- 
tered to a sovereign at the ceremony of crown- 
ing or investing him with the insignia of 
royalty, in acknowledgment of his right to 
govern the kingdom, in which he swears to 
observe the laws, customs, and privileges of 
the kingdom, and to act and do all things 
conformably thereto. Wharton. 


CORONATOR. A coroner, (q. v.) Spelman. 


CORONATORE ELIGENDO. The name of a 
writ issued to the sheriff, commanding him to 
proceed to the election of a coroner. 


CORONATORE EXONERANDO. In English 
law. The name of a writ for the removal of a 
coroner, for 2 cause which is to be therein 
assigned, as that he is engaged in other busi- 
ness, or incapacitated by years or sickness, 
or has not a sufficient estate in the county, 
or lives in an inconvenient part of it. 


CORONER. The name of an ancient officer 
of the common law, whose office and fuuctions 
are continued in modern English and Amer- 
ican administration. The coroner is an offi- 
cer belonging to each county, and is charged 
with duties both judicial and ministerial, but 
chiefly the former. It is his special province 
and duty to make inquiry into the causes and 
circumstances of any death happening within 
his territory which occurs through violence 
or suddenly and with marks of suspicion. 
This examination (called the “coroner’s in- 
quest”) is held with a jury of proper persons 
upon view of the dead body. See Bract. fol. 
121; 1 Bl. Comm. 346-348; 3 Steph. Comm. 
33. In England, another branch of his judi- 
cial office is to inquire concerning shipwrecks, 
and certify whether wreck or not, and who is 
in possession of the goods; and also to in- 
quire concerning treasure trove, who were 
the finders, and where it is, and whether any 
one be suspected of having found and con- 
cealed a treasure. 1 Bl Comm. 349. It be- 
longs to the ministerial office of the coroner 
to serve writs and other process, and gener- 
ally to discharge the duties of the sheriff, in 
case of the incapacity of that officer or a 
vacancy in his office. On the office and func- 
tions of coroners, see, further, Pueblo Coun- 


CORPORATE AUTHORITIES 


ty v. Marshall, 11 Colo. 84, 16 Pac. 837; Cox 
v. Royal Tribe, 42 Or. 365, 71 Pac. 73, 60 L. 
R. A. 620, 95 Am. St. Rep. 752; Powell v. Wil- 
son, 16 Tex. 59; Lancaster County v. Holyoke, 
87 Neb. 328, 53 N. W. 950, 21 L. R. A, 304. 


CORONER’S COURT. In England. A tri- 
bunal of record, where a coroner holds his in- 
quiries. Cox v. Royal Tribe, 42 Or, 865, 71 
Pac. 73, 60 L. R. A. 620, 95 Am. St. Rep. 752. 


CORONER’S INQUEST. An inquisition or 
examination into the causes and circum- 
stances of any death happening by violence 
or under suspicious conditions within his ter- 
ritory, held by the coroner with the assistance 
of a jury. Boisliniere v. County Com’rs, 32 
Mo. 378 


CORPORAL. Relating to the body; bodily. 
Should be distinguished from corporeal (q. 
v.h. 


CORPORAL !MBECILITY. Physical inabil- 
ity to perform completely the act of sexual 
intercourse; not necessarily congenital, and 
not invariably a permanent and incurable im- 
potence. Griffeth v. Griffeth, 162 Ill. 368, 44 
N. E. 820; Ferris v. Ferris, 8 Conn. 166. 


CORPORAL OATH. An oath, the external 
solemnity of which consists in laying one’s 
hand upon the Gospels while the oath is ad- 
ministered to him. More generally, a solemn 
oath, The terms “corporal oath” and “solemn 
oath” are, in Indiana, at least, used synony- 
mously; and an oath taken with the uplifted 
hand may be properly described by either 
term. Jackson v. State, 1 Ind. 185; State v. 
Norris, 9 N. H. 102; Com. v. Jarboe, 89 Ky. 
143, 12.8. W. 138. 


CORPORAL PUNISHMENT. Physical pun- 
ishment as distinguished from pecuniary pun- 
ishment or a fine; any kind of punishment of 
or inflicted on the body, such as whipping or 
the pillory; the term may or may not include 
imprisonment, according to the context. 
Ritchey v. People, 22 Colo. 251, 43 Pac. 1026: 
People v. Winchell, 7 Cow. (N. Y.) 525, note. 


CORPORAL TOUCH. Bodily touch; actual 
physical contact; manual apprehension. 


CORPORALE SACRAMENTUM. 
lish law. A corporal oath. 


In old Eng- 


Corporalis Injuria non recipit æstimationem de 
futuro. A personal injury does not receive 
satisfaction from a future course of proceed- 
ing, [is not left for its satisfaction to a future 
course of proceeding.) Bac. Max. reg. 6; 
Broom, Max. 278. 


CORPORATE. Belonging to a corporation ; 
as a corporate name. Incorporated; as a 
corporate body. 


CORPORATE AUTHORITIES. The title giv- 
en in statutes of several states to the ag- 
gregate body of officers of a municipal cor- 


CORPORATE BODY 


poration, or to certain of those officers (ex- 
cluding the others) who are vested with au- 
thority in regard to the particular matter 
spoken of in the statute, as, taxation, bonded 
debt, regulation of the sale of liquors, ete. 
See People v. Knopf, 171 Ill. 191, 49 N. E. 424; 
State v. Andrews, 11 Neb. 523, 10 N. W. 410; 
Com. v. Upper Darby Auditors, 2 Pa. Dist. 
R. 89; Herschbach v. Kaskaskia Island San- 
itary and Levee Dist., 265 Ill. 388, 106 N. E. 
942, 945; Board of Education of Houston 
County v. Hunt, 159 Ga. 749, 126 S. E. 789, 
792; Smith v. Board of Education of Wash- 


ington County, 153 Ga. 758, 113 S. E. 147, 149; ` 


White v. Papillion Drainage Dist., 96 Neb. 
241, 147 N. W. 218, 219; Schaeffer v. Bonham, 
95 Tl. 382. 


CORPORATE BODY. This term, or its equiv- 
alent “body corporate,” is applied to privdte 
corporations aggregate; not including mu- 
nicipal corporations. Cedar County v. John- 
son, 50 Mo. 225; East Oakland Tp. v. Skin- 
ner, 94 U. S. 256, 24 L. Ed. 125; Campbell v. 
‘Railroad Co., 71 Ill. 611; Com. v. Beamish, 
81 Pa, St. 391; Smith v. Board of Education 
of Washington County, 153 Ga. 758, 113 S. B. 
147, 152; County Board of Education for 
Houston County v. Hunt, 29 Ga, App. 665, 116 
S. ©. 900, | 


CORPORATE FRANCHISE. The right to 
exist and do business as a corporation; the 
right or privilege granted by the state or gov- 
ernment to the persons forming an aggregate 
private corporation, and their successors, to 
exist and do business as a corporation and to 
exercise the rights and powers incidental to 
that form of organization or necessarily im- 
‘plied in the grant. Bank of. California v. San 
Francisco, 142 Cal. 276, 75. Pac. 832, 64 L. R. 
A. 918, 100 Am. St. Rep. 130; Jersey City 
Gaslight Co. v. United Gas Imp. Co. (C. ©.) 
46 Fed. 264; Cobb v. Durham County, 122 N. 
C. 307, 30 S. B. 338; People v. Knight, 174 N. 
Y. 475, 67 N. E. 65, 68 L. R. A. 87; State on 
inf, Wear v. Business Men’s Athletic Club, 178 
Mo. App. 548, 168 S. W. 901, 907. 


CORPORATE NAME. When a corporation is 
erected, 4 name is always given to it, or, sup- 
posing none to be actually given, will attach 
to it by implication, and by that name alone 
it must sue and be sued, and do all legal acts, 
though a very minute variation therein is not 
material, and the name is capable of being 
changed (by competent authority) without af- 
fecting the identity or capacity of the cor- 
poration. : Wharton. 


CORPORATE PURPOSE. In reference to 
municipal corporations, and especially to 
their powers ‘of taxation, a “corporate pur- 
pose” is one which shall promote the general 
prosperity and the welfare of the municipal- 
ity, Dickinson v. Salt. Lake City, 57. Utah, 
680, 195 P. 1110, 1111; People v. Williamson 
County, 298 IN. A, 121 N. E. 157, 158; Battle 
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v. Willcox, 128 S. C. 500, 122 S. E. 516, 517; 
Sinclair v. City of Lincoln, 101 Neb. 163, 162 
N. W. 488, L. R. A. 1917H, 842; City of Quit- 
man v. Jelks & McLeod, 139 Ga. 238, 77 5. 
E. 76; or a purpose necessary or proper to 
carry into effect the object of the creation of 
the corporate body (People v. School Trus- 
tees, 78 Ill. 140); or one which is germane to 
the general scope of the objects for which 
the corporation was created or has a legiti- 
mate connection with those objects and a 
manifest relation thereto. (Weightman vV. 
Clark, 103 U. S. 256, 26 L. Ed. 392). 

: AY vedi 
CORPORATION. An artificial person or le- 
gal entity created by or under the authority 
of the laws of a state or nation, composed, 
in some rare instances, of a single person 
and his successors, being the incumbents of 
a particular office, but ordinarily consisting 
of an association of numerous individuals, 
who subsist as a body politic under a special 
denomination, which is regarded in law as 
having a personality and existence distinct 
from that of its several members, and which 
is, by the same authority, vested with the ca-’ 
pacity of continuous succession, irrespective 
of changes in its membership, either in per- 
petuity or for a limited term of years, and of 
acting as a unit or single individual in mat- 
ters relating to the common purpose of the 
association, within the scope of the powers 
and authorities conferred upon such bodies 
by law. See Case of Sutton’s Hospital, 10 
Coke, 82; Dartmouth College v. Woodward, 
4 Wheat. 518, 636, 657, 4 L. Ed. 629; U. 5. 
v. Trinidad Coal Co., 187 U. S. 160, 11 Sup. 
Ct. 57, 34 L. Ed. 640; Andrews Bros. Co. v. 
Youngstown Coke Co., 86 Fed. 585, 30 C. C. 
A. 293; Porter v. Railroad Co., 76 Ill. 573: 
State v. Payne, 129 Mo. 468, 31 S. W. 787, 33 
L. R. A. 576; Farmers’ L. & T. Co. v. New 
York, 7 Hill N. Y.) 283; State v. Turley, 142 
Mo. 403, 44 S. W. 267; Barber v. Interna- 
tional Co., 73 Conn. 587, 48 Atl. 758; Sov- 
ereign Camp v. Fraley, 94 Tex. 200, 59 S. W. 
905, 51 L. R. A. 898; American Soap Co. V. 
Bogue, 114 Ohio St. 149, 150 N. E. 743; Ne- 
braska Wheat Growers’ Ass'n v. Smith, 115 
Neb. 177, 212 N. W. 39, 44; Adams v. Georgia 
Ry. & Electric Co., 142 Ga. 497, 83 S. E. 131; 
State v. Thistle Down Jockey Club, 114 Ohio 
St. 582, 151 N. E. 709, 711; Congdon v, Cong- 
don, 160 Minn. 343, 200 N. W. 76, 87. 

A franchise possessed by one or more in- 
dividuals, who subsist as a body politic, un- 
der a special dénomination, and are vested 
by the policy of the law with the capacity of 
perpetual succession, and of acting in several 
respects, however numerous the association 
may be, as a single individual, '2 Kent, Comm. 
267. 

An artificial person or being, endowed by 
law with the capacity of perpetual succes- 
sion; consisting either of a single individual, 
(termed a “corporation solė,”) or. of a collec- 
tion of several individuals, (which is ‘termed 
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a “corporation aggregate.) 3 Steph. Comm. 
166; 1 Bl. Comm: 467, 469. 

A corporation is an intellectual body, cre- 
ated by law, composed of individuals united 
under a common name, the members of which 
succeed each other, so that the body con- 
tinues always the same, notwithstanding the 
change of the individuals who compose it, 
and which, for certain purposes, is considered 
a natural person. Civil Code La. art. 427. 


A “corporation” is more nearly a method than 
a thing, and the law, in dealing with a corpora- 
tion, need not define it.as a person or entity, or 
even as an embodiment of functions, rights, and 
duties, but may treat it as a name for a useful 
and usual collection of jural relations, each one 
of which must in every instance be ascertained, 
analyzed, and assigned to its appropriate place ac- 
cording to the circumstances of the particular case, 


having due regard to the purposes to be achieved. ` 


Farmers’ Loan & Trust Co. v. Pierson, 222 N. Y. 
S. 532, 543, 180 Mise. 110. 

The statement that a “corporation” is an artificial 
person or entity, apart from its members, is mere- 
ly a description, in figurative language, of a cor- 
poration viewed as a collective body. A corpora- 
tion is really an association of persons, and no 
judicial dictum or legislative enactment can alter 
this fact. McIntosh v. Dakota Trust Co., 52 N. D. 
752, 204 N. W. 818, 825, 40 A. L R. 1021. 

A corporation is a collection of natura] persons, 
joined together by their voluntary action or by 
legal compulsion, by or under the authority of an 
act of the Legislature, consisting either of a spe- 
cial charter or of a general permissive statute, 
to accomplish some purpose, pecuniary, ideal, or 
governmental, authorized by the charter or govern- 
ing statute, under a scheme of organization, and 
by methods thereby prescribed or permitted, with 
the faculty of having a continuous succession dur- 
ing the period prescribed by the Legislature for its 
existence, of having a corporate name by which 
it may make and take contracts, and sue and be 
sued, and with the faculty of acting as a unit in 
respect of all matters, within the scope of the pur- 
poses for which it is created. State v. Knights of 
Ku Klux Klan, 117 Kan. 564, 232. P. 254, 257, 37 A. 
L. R. 1267, 


Classification 


According to the accepted definitions and 
rules, corporations are classified as follows: 


—Public and private. A public corporation is 
one created by the state for political purposes 
and to act ag an agency in the administration 
of civil government, generally within a par- 
ticular territory or subdivision of the state, 
and usually invested, for that purpose, with 
subordinate and local powers of legislation; 
such as a county, city, town, or school district. 
These are also sometimes called “political cor- 
porations.” People v. McAdams, 82 Ill, 356; 
Wooster v. Plymouth, 62 N. H. 208; Goodwin 
v. East. Hartford, 70 Conn. 18, 38 A. 876; 
Dean v. Davis, 51 Cal. 409; Regents vy, Wil- 
liams, 9 Gill & J. (Md.) 401, 31 Am. Dec. 72: 
Ten Eyck v. Canal Co., 18 N. J. Law, 200, 37 
Am. Dec. 233; Toledo Bank v. Bond, 1 Ohio 
St. 622; Murphy v. Mercer County, 57 N. J. 
Law, 245, 31 A. 229;. Van Campen v. Olean 
General Hospital, 210 App. Div. 204, 205 N. Y. 
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S. 554, 555; Detroit Museum of Art v. Engel, 
187 Mich. 482, 153 N. W. 700; Georgia Hus- 
sars v. Haar, 156 Ga. 21, 118 S. E. 568, 564; 
Depew v. Venice Drainage Dist., 158 La, 1099, 
105 So. 78; School Dist. No. 28 of Lake and 
Missoula Counties v. Larson, 80 Mont. 363, 
260 P. 1042, 1046; Lambert. v. Board of Trus- 
tees of Public Library, 151 Ky. 725, 152 S. W. 
802, 806, Ann. Cas. 1915A, 180; In re Bank 
of Nampa, 29 Idaho, 166, 157 P. 1117, 1118; 
Indian Cove Irr. Dist. v. Prideaux, 25 Ida- 
ho, 112, 136 P. 618, 621, Ann. Cas. 1916A, 
1218; Sullivan v. Blakesley, 35 Wyo. 73, 
246 P. 918, 921; O'Neill v. Leamer, 98 Neb. 
786, 142 N. W. 112, 118; Birmingham Drain- 
age Dist. v. Chicago, B. & I. R. Co., 274 Mo. 
140, 202 S. W. 404, 407; Providence Engineer- 
ing Corporation v. Downey Shipbuilding Cor- 
poration (C. C. A.) 294 F. 641, 646. 

Private corporations are those founded by 
and composed of private individuals, for pri- 
vate purposes, as distinguished from govern- 
mental purposes, and having no political or 
governmental franchises or duties. . Santa 
Clara County v. Southern Pac. R. Co. (C. C.) ` 
18 F. 402; Swan v. Williams, 2 Mich. 484; 
People v. McAdams, 82 Ill. 361; McKim vY. 
Odom, 3 Bland (Md.) 418; Rundle v. Canal 
Co., 21 Fed. Cas. 6; State ex rel. Coco v. Riv- 
erside Irr. Co., 142 La. 10, 76 So. 216, 218; 
Forbes Pioneer Boat Line v..Board of Com’rs 
of Everglades Drainage Dist., 82 So. 346, 350, 
77 Fla. 742; Providence Engineering Corpo- 
ration v. Downey Shipbuilding Corporation 
(C. C. A.) 294 F. 641, 648. 


The true distinction between public and private 
corporations is that the former are organized for 
governmental purposes, the latter not. The term 
“public” has sometimes been applied to corpora- 
tions of which the government owned the entire 
stock, as in the cage of a state bank. But bear- 
ing in mind that “public” is here equivalent to 
“political,” it will be apparent that this is a 
misnomer. Again the fact that the business or oper- 
ations of a corporation may directly and very ex- 
tensively affect the general public (as in the case 
of a railroad company or a bank or an insurance 
company) is no reason for calling it a public cor- 
poration. If organized by private persons for their 
own advantage,—or even if organized for the bene- 
fit of the public generally, as in the case of a free 
public hospital or other charitable institution,— 
it is none the less a private corporation, -if it does 
not possess governmental powers or functions. The 
uses may in a sense be called “public,” but the 
corporation is “private,” as much so as if the fran- 
chises were vested in a single person, Dartmouth 
College v. Woodward, 4 Wheat. 562, 4 L.. Ed. 629: 
Ten Eyck v. Canal Co., 18 N. J. Law, 204, 37 Am. 
Dec. 233. It is to be observed, however, that those 
corporations which serve the public or contribute 
to the comfort and convenience of the general pub- 
lic, though owned and managed by private interests, 
are now (and quite appropriately) denominated 
“public-service corporations,” See infra. Another 
distinction between public and private corporations 
is that the former are not voluntary associations 
(as the latter are) and that there is no contractual 
relation between the government and a public cor- 
poration or between the individuals who’ compose 
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it. Mor. Priv. Corp. § 3; Goodwin v. Hast Hart- 
ford, 70 Conn. 18, 38 A. 876, 

The terms “public” and “municipal,” as applied 
to corporations, are not convertible. All municipal 
corporations are public, but not vice versa, Strict- 
ly speaking, only cities and towns are “‘municipal” 
corporations, though the term is very commonly 
so employed as to include also counties and such 
governmental agencies as school districts and road 
districts. Brown y. Board of Education, 108 Ky. 
783, 57 S. W. 612. But there may also be “public” 
corporations which are not “municipal? even in 
this wider sense of the latter term. Such, accord- 
ing to some of the authorities, are the “irrigation 
districts” now known in several of the western 
states. Irrigation Dist. v. Collins, 46 Neb. 411, 64 
N. W, 1086; Irrigation Dist. v. Peterson, 4 Wash. 
147, 29 -P. 995. 
(C. ©.) 95 F. 705. 


—Ecelesiastical and lay. In the English law, 
all corporations private are divided into ec- 
clesiastical and lay, the former being such 
corporations as are composed exclusively of ec- 
clesiastics organized for spiritual purposes, or 
for administering property held for religious 
uses, such as bishops and certain other dig- 
nitaries of the church and (formerly) abbeys 
and monasteries. 1 Bl. Comm. 470. Lay cor- 
porations are those composed of laymen, and 
existing for secular or businesg purposes. 
This distinction is not recognized in American 
law. Corporations formed for the purpose of 
maintaining or propagating religion or of sup- 
porting publie religious services, according to 
the rites of particular denominations, and in- 
cidentally owning and administering real and 
personal property for religious uses, are called 
“religious corporations,” as distinguished 
from business corporations; but they are 
“lay” corporations, and not “ecclesiastical” 
in the sense of the English law. Robertson 
v. Bullions, 11 N. Y. 243. 


—Eleemosynary and civil. Lay corporations 
are classified as “eleemosynary” and “civil;” 
tne former being such as are created for the 
distribution of alms or for the administration 
of eharities or for purposes falling under the 
description of “charitable” in its widest sense, 
including hospitals, asylums, and colleges; 
the latter being organized for the facilitating 
of business transactions and the profit or ad- 
vantage of the members. 1 Bl. Comm. 471; 
Dartmouth College v. Woodward, 4 Wheat. 
660, 4 L. Ed. 629. 

In the law of Louisiana, the term “civil” 
as applied to corporations, is used in a differ- 
ent sense, being contrasted with “religious.” 
Civil corporations are those which relate to 
temporal police; such are the corporations 
of the cities, the companies for the advance- 
ment of commerce and agriculture, literary 
societies, colleges or universities founded for 
the instruction of youth, and the like. Reli- 
gious corporations are those whose establish- 
ment relates only to religion; such are the 
congregations of the different religious per- 
suasions. Civ. Code La. art. 431. `^ 


Compare Herring v. Irrigation Dist. ` 
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-Aggregate and sole. A corporation sole is 
one consisting of one person only, and his 
successors in some particular station, who are 
incorporated by law in order to give them 
some legal capacities and advantages, par- 
ticularly that of perpetuity, which in their 
natural persons they could not have had. In 
this sense, the sovereign in England is a sole 
corporation, so is a bishop, so are some deans 
distinct from their several chapters, and so 
is every parson and vicar. 3 Steph. Comm. 
168, 169; 2 Kent, Comm. 273. Warner v. 
Beers, 23 Wend. (N. Y.) 172; Codd v. Rath- 
bone, 19 N. Y. 39; First Parish v. Dunning, T 
Mass. 447; Reid v. Barry, 93 Fla. 849, 112 So. 
S46, 859. 

A corporation aggregate is one composed of 
a number of individuals vested with corporate 
powers; and a “corporation,” as the word 
is used in general popular and legal speech, 
and as defined at the head of this title, means 
a “corporation aggregate.” 


—Domestic and foreign. With reference to the 
laws and the courts of any given state, a “do- 
mestic” corporation is one created by, or or- 
ganized under, the laws of that state; a “for- 
eign” corporation is one created by or under 
the laws of another state, government, or 
country. In re Grand Lodge, 110 Pa. 613, 1 
A. 582; Boley v. Trust Co., 12 Ohio St. 143; 
Bowen v. Bank, 34 How. Prac. (N. Y.) 411; 
Fowler v. Chillingworth, 94 Fla. 1, 118 So. 667. 
669; Kittredge v. Fairbanks Co., 91 Vt. 174, 
99 A, 1016, 1017; Magna Oil & Refining Co. v. 
Uncle Sam Oil Co., 81 Okl. 8, 196 P. 142, 143; 
Wulfsohn v. Russian Socialist Federated 
Soviet of Russia, 118 Misc. 28, 192 N. Y. S. 282, 
284, 


Close and open. A “close” corporation is one 
in which the directors and officers have the 
power to fill vacancies in their own number, 
without allowing to the general body of stock- 
holders any choice or vote in their election. 
An “open” corporation is one in which all the 
members or corporators have a vote in the 
election of the directors and other officers. 
McKim v. Odom, 3 Bland (Md.) 416. 


Other Compound and Descriptive Terms 


—A business corporation is one formed for the 
purpose of transacting business in the widest 
sense of that term, including not only trade 
and commerce, but manufacturing, mining, 
banking, insurance, transportation, and prac- 
tically every form of commercial or industrial 
activity where the purpose of the organization 
is pecuniary profit; contrasted with religious, 
charitable, educational, and other like organi- 
zations, which are sometimes grouped in the 
statutory law of a state under the general 
designation of “corporations not for profit.” 
Winter y. Railroad Co., 30 Fed. Cas, 329; In 
re Independent Ins. Co.,.18 Fed. Cas. 13; Me- 
Leod v. College, 69 Neb. 550, 96 N. W..265. 


—Corporation de facto. One existing under 
color of law and -in, pursuance of an effort 
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made in good, faith to organize a corporation 
under the statute; an association of men 
claiming to be a legally incorporated company, 
‘and exercising the powers and functions of a 
corporation, but without actual lawful author- 
ity to do so. Foster v, Hare, 26 Tex. Civ. App. 
177, 62 S. W. 541; Attorney General v. Ste- 
vens, 1 N. J. Eq. 378, 22 Am. Dec. 526; Manu- 
facturing Co. v. Schofield, 28 Ind. App. 95, 62 
N. E. 106; Cedar Rapids Water Co. v. Cedar 
Rapids, 118 Iowa, 234, 91 N. W. 1081; Jobn- 
son v. Okerstrom, 70 Minn. 308, 73 N. W. 147; 
Tulare Irrig. Dist. v. Shepard, 185 U. 8. 1, 22 
Sup. Ct. 531, 46 L. Ed. 773; In re Gibbs’ Es- 
tate, 157 Pa. 59, 27 A. 383, 22 L. R. A. 276; 
Pape v. Bank, 20 Kan. 440, 27 Am. Rep. 183; 
Paragon Distributing Corporation v. Paragon 
Laboratories, 99 N. J. Eq. 224, 129 A. 404; 
Fayette Wholesale Grocery Co. v. Brown 
Bros., 102 W. Va. 181, 135 S. E. 235, 237; In- 
ter-Ocean Newspaper Co. v. Robertson, 296 
IN. 92, 129 N. E. 523, 524; Nelson v. Consoli- 
dated Independent School Dist. of Troy Mills, 
181 Iowa, 424, 164 N. W. 874, 876; Evens v. 
Anderson, 132 Minn, 59, 155 N. W. 1040, 104L 


—Corporation de jure. That which exists by 
reason of full compliance by incorporators 
with requirements of an existing law permit- 
ting organization of such corporation; it is 
impregnable to assault in the courts from any 
source. Henderson v. School Dist. No. 44, 75 
Mont. 154, 242 P. 979, 980. 


—dJoint-stock corporation. This differs from a 
joint-stock company in being regularly incor- 
porated, instead of being a mere partnership, 
but resembles it in having a capital divided 
into shares of stock. Most business corpora- 
tions (as distinguished from eleemosynary 
corporations) are of this character, 


A “joint-stock corporation” is one organized un- 
der a general statute authorizing the creation of 
Such corporations and providing the procedure for 
creating it, and is distinguished from a “corpora- 
tion” created by special resolution or act of the 
Legislature, which resolution or act is the charter 
of the corporation, when accepted, and the corpora- 
tion organized thereunder, and the corporation is 
a chartered corporation, as distinguished from a 
joint-stock corporation. Barber v. Morgan, 89 Conn, 
583, 94 A. 984, 986, Ann. Cas. 1916H, 102. 


—Moneyed corporations are, properly speak- 
ing, those dealing in money or in the business 
of receiving deposits, loaning money, and ex- 
change; but in a wider sense the term is ap- 
plied to all business corporations having a 
money capital and employing it in the con- 
duct of their business. Mutual Ins. Co. V. 
Erie County, 4 N. Y. 444; Gillet v. Moody, 3 N. 
Y. 487; Vermont Stat. 1894, § 8674; Hill v. 
Reed, 16 Barb. (N. X.) 287; In re California 
Pac. R. Co., 4 Fed. Cas. 1,060; Hobbs v. Na- 
tional Bank, 101 F. 75, 41 C. ©. A. 205. 

—Municipal corporations. See that title. 


—Public-service corporations. Those whose 
operations serve the needs of the general pub- 
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lic or conduce to the comfort and convenience 
of an entire community, such as railroads, 
gas, water, and electric light companies. The 
business of such companies is said to be “af- 
fected with a public interest,” and for that 
reason they are subject to legislative regula- 
tion and control to a greater extent than cor- 
porations not of this character. Washington 
& C. Ry. Co. v. Mobile & O. R. Co. (C. C. A.) 
255 F. 12, 14. 


—Quasi corporations. Organizations resem- ` 
bling corporations; municipal societies or 
similar bodies which, though not true corpo- 
rations in all respects, are yet recognized, by 
statutes or immemorial usage, as persons or 
ageregate corporations, with precise duties 
which may be enforced, and privileges which 
may be maintained, by suits at law. They 
may be considered quasi corporations, with 
limited powers, co-extensive with the duties 
imposed upon them by statute or usage, but 
restrained from a general use of the authority 
which belongs to those metaphysical persons 
by the common law. Scates v. King, 110 IN. 
456; Adams v. Wiscasset Bank, 1 Me. 361, 
1 Am. Dec. 88; Lawrence County v. Railroad 
Co., 81 Ky. 227; Barnes v. District of Colum- 
bia, 91 U. 8. 552, 23 L. Ed. 440. 


This term is lacking in definiteness and precision. 
It appears to be applied indiscriminately (a) to 
all kinds of municipal corporations, the word 
“quasi” being introduced because it is said that 
these are not voluntary organizations like private 
corporations, but created by the legislature for 
its own purposes and without reference to the wish- 
es of the people of the territory affected; (b) to 
all municipal corporations except cities and incor- 
porated towns, the latter being considered the only 
true municipal corporations because they exist and 
act under charters or statutes of incorporation while 
counties, school districts, and the like are merely 
created or set off under general laws; (c) to 
municipal corporations possessing only a low or- 
der of corporate existence or the most limited range 
of corporate powers, such as hundreds in England, 
and counties, villages, and schoo! districts in 
America, 

A term applied to those bodies, or municipal so- 
cieties, which, though net vested with the general 
powers of corporations, are yet recognized, by stat- 
utes or immemorial usage, as persons, or aggregate 
corporations, with precise duties, which may be en- 
forced, and privileges, which may be maintained, 
by suits at law. State v. Hagen, 136 La. 868, 67 So. 
985, 936, 

There is a well-defined and marked distinction 
between municipal corporations proper and political 
or quasi corporations. Cities, towns, and villages 
are municipal corporatlons proper, while counties, 
townships, school districts, road districts, and the 
like are quasi corporations. Honnold v. Board of 
Com’rs of Carter County, 71 Okl. 71, 177 P. 71, 74; 
City of East Cleveland v. Board of Education of 
City School Dist. of Hast Cleveland, 112 Ohio St. 
607, 148 N. E. 350, 351. 

“Quasi corporation” is a phrase used to designate 
bodies which possess a Hmited number of corporate 
powers, and which are low down in the scale or 
grade of corporate existence, and is generally ap- 
plied to a body which exercises certain functions 
of a corporate character, but which has not been 
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created a corporation by any statute, general or spe- 
cial. Hakle y. Board of Education of Independent 
School Dist. of Henry, 97 W. Va. 424, 125 S, © 165, 
167, 


—Quasi public corperation. This term is some- 
times applied to corporations which are not 
strictly public, in the sense of being organized 
for governmental purposes, but whose opera- 
tions contribute to the comfort, convenience, 
or welfare of the general public, such as tele- 
graph and telephone companies, gas, water, 
and electric light companies, and irrigation 
companies. More commonly and more correct- 
ly styled “public-service corporations.” See 
Wiemer v. Louisville Water Co. (C. C.) 130 F. 
251; Cumberland Tel. Co. v. Evansville (C. 
C.) 127 F. 187; McKim v. Odom, 3 Bland 
(Md.) 419; Campbell v. Watson, 62 N. J. Eq. 
396, 50 A. 120; Burgess v. City of Brockton, 
235 Mass. 95, 126 N. E. 456, 460; Van Valken- 
burgh v. Ford (Tex. Civ. App.) 207 S. W. 405, 
414; Borough of Mt. Union v. Kunz, 290 Pa. 
356, 189 A. 118, 121. 


There is a large class of private corporations 
which on account of special franchises conferred on 


them owe a duty to the public which they may be ` 


compelled to perform. This class of corporations 
is known as public service corporations, and in legal 
phraseology as ‘‘quasi public corporations,” or cor- 
porations effected with a public interest. A “quasi 
public corporation” may be said to be a private 
corporation which has given to it certain powers 
of a public nature, such, for instance, as the power 
of eminent domain, in order to enable it to dis- 
charge its duties for the public henefit, in which 
respect it differs from an ordinary private corpo- 
ration, the powers of which are given and exer- 
cised for the exclusive advantage of its stockhold- 
ers. State ex rel. Coco v. Riverside Irr, Co., 142 
La. 10, 76 So, 216, 218. 


The term is also applied to corporations of 
that class sometimes called “quasi munici- 
pal corporations,” such as school districts; 
Courtright v. Consolidated Independent 
School Dist. of Mapleton, 203 Iowa, 26, 212 
N. W. 868, 369; road districts; Road Im- 
provement Dist. No, 7 of Poinsett County, 
Ark., v. Guardian Savings & Trust Co. (C. C.) 
298 F. 272, 274; Tyree v. Road Dist. No. 5, 
Navarro County (Tex. Civ. App.) 199 S. W. 
644, 647; drainage districts; Taylor Coal 
Co. v. Board of Drainage Com’rs of Ohio 
County, 189 Ky. 793, 225 S. W. 368, 369; Mid- 
dle Canal Co. v. Whitley, 172 N. ©. 100, 90 
S. E. 1; irrigation districts; Bonneville Irr. 
Dist. v. Ririe, 57 Utah, 306, 195 P. 204, 205; 
Rathfon v. Payette-Oregon Slope Irr. Dist., 76 
Or. 606, 149 P. 1044, 1045; and counties, 
townships, etc. Forbes Pioneer Boat Line v. 
Board of Com’rs of Everglades Drainage 
Dist., 77 Fla. 742, 82 So. 346, 350. 


—Spirltual corporations. Corporations, the 
members of which are entirely spiritual per- 
sons, and incorporated as such, for the fur- 
therance of. religion and perpetuating the . 
rights of the ehurch. 
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— Trading corporations. A trading corporation 
is a commercial corporation engaged in buy- 
ing and selling. The word “trading,” is much 
narrower in scope than “business,” as applied 
to corporations, and though a trading corpora- 
tion is a business corporation, there are many 
business corporations which are not trading 
companies. Dartmouth College v. Woodward, 
4 Wheat. 669, 4 L. Ed. 629; Adams v. Railroad 
Co., 1 Fed. Cas. 92. 


—Tramp corporations, Companies chartered 
in one state without any intention of doing 
business therein, but which carry on their 
business and operations wholly in other 
states. State v. Georgia Co., 112 N. C. 34, 17 
S. B. 10, 19 L, R. A. 485. 


Synonyms 


The words “company” and “corporation” 
are commonly used as interchangeable terms. 
In strictness, however, a company is an asso- 
ciation of persons for business or other pur- 
poses, embracing a considerable number of 
individuals, which may or may not be incor- 
porated. In the former case, it is legally a 
partnership or a joint-stock company; in the 
latter case, it is properly called a “corpora- 
tion.” Goddard v. Railroad Co., 202 IN. 362, 
66 N. E. 1066; Bradley Fertilizer Co. v. South 
Pub. Co., 4 Misc. 172, 23 N. Y. S. 675; Com. 
v. Reinoehl, 163 Pa. 287, 29 A. 896, 25 L. R. A. 
247; State v. Mead, 27 Vt. 722; Leader Print- 
ing Co. v. Lowry, 9 OKL. 89, 59 P. 242. For 
the particulars in which corporations differ 
from “Joint-Stock Companies” and “Partner- 
ships,” see those titles. 


CORPORATION ACT. In English law. The 
statute 13 Car. II. St. 2, ¢.1; by which it was 
provided that no.person should thereafter be 
elected to office in any corporate town that 
should not, within one year previously, have 
taken the sacrament of the Lord’s Supper, ac- 
cording to the rites of the Church of Eng- 
land ; and every person so elected was also re- 
quired to take the oaths of allegiance and su- 
premacy. 3 Steph. Comm. 103, 104; 4 BI. 
Comm. 58. This statute is now repealed. 4 
Steph. Comm. 511. 


CORPORATION COURTS. Certain courts in 
Virginia described as follows: “For each city ` 
of the state, there shall be a court called a 
‘corporation court,’ to be held by a judge, with 
like qualifications and elected in the same 
manner as judges of the county court.” Code 
Va. 1887, § 3050 (Code 1919, § 5905). 


CORPORATOR. A member of a corporation 
aggregate. Grant, Corp. 48. 


CORPORE ET ANIMO. Lat. By the body 
and by the mind; by the physical act and by 
the mental intent. Dig. 41, 2, 3. 


CORPOREAL, A term descriptive of such 
things as have an objective, material exist- 
enes; perceptible by the senses of sight and 
touch ;. possessing a real body. Opposed. to 
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incorporeal and spiritual. Civ. Code La. art. 
460; Sullivan v. Richardson, 33 Fla. 1, 14 So. 
692. : 


There ts a distinction between “corporeal” and 
“corporal,” The former term means “possessing & 
body,” that is, tangible, physical, material; the 
latter means “relating to or affecting a body,” that 
is, bodily, external, Corporeal denotes the nature 
or physical existence of a body; corporal denotes 
its exterior or the co-ordination of it ‘with some 
other body, Hence we speak of “corporeal heredita- 


ments,” but of “corporal punishment,” “corporal 


touch,” “corporal oath,” etc. 


CORPOREAL See 


Hereditaments. 


HEREDITAMENTS. 


CORPOREAL PROPERTY. Such as affects 
the senses, and may be seen and handled, as 
opposed to incorporeal property, which cannot 
be seen or handled, and exists only in con- 
templation. Thus a house is corporeal, but 
the annual rent payable for its occupation is 
incorporeal. Corporeal property is, if mov- 
able, capable of manual transfer; if immov- 
able, possession of it may be delivered up. 
But incorporeal property cannot be so trans- 
ferred, but some other means must be adopt- 
ed for its transfer, of which the most usual is 
an instrument in writing. Mozley & Whitley. 


In Roman law, the distinction between things 
corporea] and incorporeal rested on the sense of 
touch; tangible objects only were considered cor- 
poreal. In modern law, all things which may be 


perceived by any of the bodily senses are termed 


corporeal, although a common definition of the 
word includes merely that which can be touched 
and seen, Ha C, J. 1424 (citing Abbott’s Dict.). 


Marnett Oil & Gas Co. v. Munsey (Tex. Civ. App.). 


232 S. W. 867, 869; 
Fla. 1, 116, 34 So. 692. 

The term “property,” however, is a generic term 
of extensive application. 32 Cyc. 647. In its strict 
legal sense, “property” is nothing but the right of 
dominion, possession, and disposition which may be 
acquired over physical things. Braceville Coal Co. 
v. People, 147 Ill, 66, 35 N. E. 62, 22 L R. A. 340, 
87 Am. St. Rep. 206; Fears v. State, 102 Ga. 274, 
29 S. E. 463; De Lauder v. Baltimore County, 
94 Md. 1, 50 A. 427; Jaynes v. Omaha St. R. Co., 
53 Neb. 631, 74 N. W. 67, 39 L. R, A. 751, It fol- 
lows that from that point of view, there is no such 
thing as “tangible” property or ‘corporeal’ prop- 
erty, and the only meaning which can in law be 
given to the expression “corporeal property” is the 
right to possess, use, occupy, and enjoy corporeal 
things and take the profits thereof. Transcontinen- 
tal Oil €o. v. Emmerson, 298 Ill. 394, 131 N. E. 645, 
648, 16 A. L R. 607. 


Sullivan v. Richardson, 33 


CORPS DIPLOMATIQUE. In international 
law. Ambassadors and diplomatic persons at 
any court or capital. 


CORPSE. The dead body of a human being. 
1 Russ, & R. 366, n. ; 2 Term 733 ; 1 Leach 497; 
Com. v. Loring, 8 Pick. (Mass.) 370; Dig. 47. 
12. 3. 7; 11. 7. 88; Code, 3. 44. 1; Co. 3d Inst. 
208; 1 Russ. Cr. 629. 


CORPUS. (Lat.) Body; the body; an ag- 
gregate or mass, (of men, laws, or articles ;) 


physical substance, as distinguished from in- 
tellectual conception; the principal sum or 
capital, as distinguished from interest or in- 
come, In re Barron’s Will, 163 Wis. 275, 155 
N. W. 1087, 1089; United States Trust Co. of - 
New York v. Heye, 181 App. Div. 544, 168 N. 
Y. S. 1051, 1057; Macy v. Ladd, 219 N. Y. S. 
449, 460, 128 Mise. 732; In re Schley (Sup.) 
173 N. Y. S. 317, 319. 

A substantial or positive fact, as distin- 
guished from what is equivocal and ambigu- 
ous. The corpus delicti (body of an offense) 
is the fact of its having been actually com- 
mitted. Best, Pres. 269-279. ` 

A corporeal act of any kind, (as distin- 
guished from animus or mere intention,) on 
the part of him who wishes to acquire a thing, 
whereby he obtains the physical ability to 
exercise his power over it whenever he pleas- 
es. The word occurs frequently in this sense 
in the civil law. Mackeld. Rom. Law, § 248. 


—Corpus comitatus. The body of a county. 
The whole county, as distinguished from a 
part of it, or any particular place in it. U. 
S. v. Grush, 5 Mason, 290, Fed. Cas. No. 15, 
268. . 


‘—Corpus corporatum. A corporation; a cor- 
porate body, other than municipal. 


—Corpus cum causa. (The body with the 
cause.) An English writ which issued out of 
chancery, to remove both the body and the 
record, touching the cause of any man lying 
in execution upon a judgment for debt, into 
the king’s bench, there to remain until he 
Satisfied the judgment. Cowell; Blount. 


—Corpus delicti. The body of a crime. The 
body (material substance) upon which a crime 
has been committed, e. g., the corpse of a mur- 
dered man, the charred remains of a house 
burned down. In a derivative sense, the sub- 
stance or foundation of a crime; the substan- 
tial fact that a crime has been committed. 
People v. Dick, 37 Cal. 281; White v. State, 
49 Ala, 347; Goldman v. Com., 100 Va. 865, 
42 S. E. 923; State v. Hand, 1 Marv. (Del.) 
545, 41 A. 192; State v. Dickson, 78 Mo. 441; 
People v. Mondich, 234 Mich. 590, 208 N. W. 
675, 676; Langston v. State, 151 Ga. 388, 106 
S. BH. 903, 904; State v. Sogge, 36 N. D. 262, 
161 N. W. 1022, 1023; State v. Willson, 
116 Or. 615, 241 P. 843, 845; People.v. De Mar- 
tini, 50 Cal. App. 109, 194 P. 506, 508; Frye 
v. State, 25 Okl. Cr. 273, 219 P. 722, 724; Mor- 
ris v. State, 109 Neb. 412, 191 N. W. 717, 719; 
State v. Brassfield, 40 Idaho, 203, 232 P. 1, 4; 
Boblitt v. Commonwealth, 214 Ky. 760, 285 
S. W. 237, 238; Mills v. State, 17 Ala. App. 
493, 85 So. 867, 868; State v. Schyhart (Mo. 
Sup.) 199 S. W. 205, 211; State v. Brown, 103 
S. C. 4387, 88 S. E. 21, 22, L. R. A. 1916D, 1295. 


—Corpus pro corpore. In old records. Body 
for body. A phrase expressing the liability 
of manucaptors. 3 How. State Tr. 110. 


CORPUS CHRISTI DAY 


CORPUS CHRISTI DAY. In Englishlaw. A 
feast instituted in 1264, in honor of the sacra- 
ment, 32 Hen, VIII. c. 21. 


Corpus humanum non recipit a@stimationem. 
The human body does not admit of valuation. 
Hob. 59. 


CORPUS JURIS. A body of law. A term 
used to signify a book comprehending several 
collections of law. There are two principal 
collections to which this name is given; the 
Corpus Juris Civilis, and the Corpus Juris 
Canonici. Also name of an encyclopedic 
statement of the principles of Anglo-American 
law. 


—Corpus Juris canonici. The body of the can- 
on law. A compilation of the canon law, com- 
prising the decrees and canons of the Roman 
Church, constituting the body of ecclesiastical 
law of that church. 


—Corpus juris civilis. The body of the civil 
law. The system of Roman jurisprudence 
compiled and codified under the direction of 
the emperor Justinian, in A. D. 528-534. This 
collection comprises the Institutes, Digest, (or 
Pandects,) Code, and Novels. The name is 
said to have been first applied to this collec- 
tion early in the seventeenth century. 


CORRECT ATTEST. These words, used be- 
fore the signatures of bank directors to re- 
ports made to the commissioner of banking, 
mean not alone to bear witness, but to affirm 
to be true or genuine, and such words are ap- 
propriately used for the affirmation of per- 
sons in their official capacity to attest the 
truth of a writing. Eland State Bank v. 
Massachusetts Bonding & Ins. Co., 165 Wis. 
498, 162 N. W. 662, 663. 


CORRECTED POLICY. Policy issued after 
investigation of risk to correct misstatements 
in policy first issued. Sherri v. National Sure- 
ty Co., of New York, 243 N. Y. 266, 153 N. E. 
70, 71. 


CORRECTION. Discipline; chastisement ad- 
ministered by a master or other person in 
authority to one who has committed an of- 
fense, for the purpose of curing his faults or 
bringing him into proper subjection. 


CORRECTION, HOUSE OF. A prison for the 
reformation of petty or juvenile offenders. 


CORRECTOR OF THE STAPLE. In old Eng- 
lish law. -A clerk belonging to the staple, to 
write and record the bargains of merchants 
there made. 


CORREGIDOR. In Spanish law. A magis- 

- trate who took cognizance of various misde- 
meanors, and of civil matters.. 2 White, New 
Recop. 53. 


CORREI. Lat. In the civil law. 
lators;. joint stipulators. 


Co-stipu- 
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CORREI CREDENDI. In the civil and Scotch 
law. Joint creditors; creditors in solido. 
Poth. Obl. pt. 2, c. 4, art. 3, § 11. 


CORRE! DEBENDI. In Scotch law. Two 
or more persons bound as principal debtors to 
another. Esk. Inst. 8, 3, 74. 


CORRELATIVE. Having a mutual or re- 
ciprocal relation, in such sense that the ex- 
istence of one necessarily implies the exist- 
ence of the other. Father and son are correl- 
ative terms. Qlaim and duty are correlative 
terms. 


CORRESPONDENCE, Interchange of writ- 
ten communications. The letters written by 
a person and the answers written by the one 
to whom they are addressed. 


CORROBORATE. ‘To strengthen; to add 
weight or credibility to a thing by additional 
and confirming facts or evidence, lLassiteo 
v. Seaboard Air Line Ry. Co., 171 N. C. 288, 
88 S. E. 335, 887; Bradley v. State, 19 Ala. 
App. 578, 99 So. 821, 822; Salter v. State, 163 
Ga. 80, 185 S. E. 408, 409; Orens v. Orens, 
88 N. J. Eq. 29, 102 A. 436, 488; People v. 
Riker, 202 Mich. 877, 168 N. W. 434, 436: 
State v. Griffin, 106 S. C. 283, 285, 91 S. E. 


-818, 319; State v. Andrus, 29 Idaho, 1, 156 


P. 421, 425; People v. Markan, 206 N. Y. S. 
197, 206, 123 Misc. 689; State v. Rathie, 101 
Or. 339, 199 P. 169, 174; Holmes v. State, 70 
Tex. Cr. R. 423, 157 S. W. 487, 493; State v. 
Fullerton Lumber Co., 35 S. D. 410, 152 N. W. 
708, 715. i 


The expression ‘corroborating cireumstances”’ 
clearly does not mean facts which, independent of 
a confession, will warrant a conviction; for then 
the verdict would stand not on the confession, but 
upon those independent circumstances, To cor- 
roborate is to strengthen, to confirm by additional 
security, to add strength. The testimony of a wit- 
ness is said to be corroborated when it is shown 
to correspond with the representation of some 
other witness, or to comport with some facts oth- 
erwise known or established. Corroborating cir- 
cumstances, then, used in reference to a confession, 
are such as serve to strengthen it, to render it more 
probable; such, in short, as may serve to impress 
a jury with a belief in its truth. State v. Guild, 
10 N. J. Law, 163, 18 Am. Dec, 404. 


CORROBORATING EVIDENCE. Evidence 
supplementary to that already given and tend- 
ing to strengthen or confirm it; additional 
evidence of a different character to the. same 
point. See Code Civ. Proc. Cal. § 1839; Bur- 
tons Ex’r v. Manson, 142 Va. 500, 129 S. 
E. 356, 359; In re Cardoner’s Estate, 27 N. 
M. 105, 196 P. 827, 328; State v. Ellis, 1 W. W. 
Harr. (Del.) 156, 112 A. 172, 174; State v. 
Lassiter, 191 N. C. 210, 181 S. B. 577, 579; 
U. 8. yv. Murphy (D. C.) 253 F. 404, 405; Var- 
ners Eix’rs v. White, 149 Va. 177, 140 S. E. 
128, 130; State v. Smith, 75 Mont. 22, 241 
P. 522, 523; ‘People v. Follette, 74 Cal. App. 
178, 240 P. 502, 519. 
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CORRUPT. Spoiled; tainted; vitiated; de- 
praved; debased. Webster. 


One who stirs up and roils the water of a spring 
by digging into the mud with a stick is held not 
te “corrupt” or “defile’ the water within the 
meaning of a statute. State v. Blaisdell, 118 Me. 13, 
105 A. 359, 360. 


CORRUPT INTENT. A “corrupt intent,” as 
an element of usury, consists in the charging 
or receiving of excessive interest wlth knowl- 
edge that it is prohibited by law and the pur- 
pose to violate the law. MacRackan v. Bank 
of Columbus, 164 N. C. 24, 80 S. E. 184, 185, 
49 L. R. A. (N. S.) 1048, Ann. Cas. 1915D, 105 ; 
Ector v. Osborne, 179 N. C. 667, 108 5. E. 388, 
889, 18 A. L. R. 1207; Teshner v. Roome, 106 
Or. 382, 212 P. 473, 474. 


CORRUPT PRACTICES ACT. The Act of 
June 25, 1910, c. 392, 36 Stat. 822, which, like 
the English act of 1883 and supplements, dealt 
with “corrupt and illegal practices” in connec- 
tion with elections, and which was repealed 
by the “Federal Corrupt Practices Act” of 
Feb. 28, 1925, c. 368, Title III (2 USCA § 241 
et seq). 

Corruptio optimi est pessima. Corruption of 
the best is worst. Jacobs v. Beecham, 221 U. 
S. 263, 31 8. Ct. 555, 55 L. Ed. 729. 


CORRUPTION. Illegality; a vicious and 
fraudulent intention to evade the prohibitions 
of the law. 

An act done with an intent to give some 
advantage inconsistent with official duty and 
the rights of others. Johnson v. U. 8. (C. C. 
A.) 260 F. 783, 786. 

The act of an official or fiduciary person 
who unlawfully and wrongfully uses his sta- 
tion or character to procure some benefit for 
himself or for another person, contrdty to 
duty and the rights of others. U. S. v. John- 
son (C. C.) 26 F. 682; State v. Ragsdale, 59 
Mo. App. 603; Wight v. Rindskopf, 48 Wis. 
351; Worsham v. Murchison, 66 Ga. 719; 
U. S. v. Edwards (C. C.) 43 F. 67. 


CORRUPTION OF BLOOD. In English law. 
The consequence of attainder, being that the 
attainted person could neither inherit lands 
or other hereditaments from his ancestor, nor 
retain those he already had, nor transmit 
them by descent to any heir, because his blood 
was considered in law to be corrupted. Avery 
`y. Everett, 110 N. Y. 317, 18 N. E. 148, 1 L. 
R. A. 264, 6 Am. St. Rep. 368; 1 Steph. Comm. 
446. This was abolished by St. 3 & 4 Wm. 
IV. c. 106, and 38 & 34 Vict. c. 23, and is un- 
known in America. Const. U. 8. art. 3, § 3. 


CORRUPTLY. When used in a statute, this 
term generally imports a wrongful design to 
acquire some pecuniary or other advantage. 
Grebe v. State, 112 Neb. 715, 201 N. W. 143, 
144; Bosselman v.. U. S. (O. C. A.) 239 F. 82, 
86. ` 


7 COSENAGE 


CORSELET. 
the body. 


CORSE-PRESENT. In old English law. A 
mortuary, thus termed because, when a mor- 
tuary became due on the death of a man, the 
best or second-best beast was, according to 
custom, offered or presented to the priest, 
and carried with the corpse. In Wales a 
corse-present was due upon the death of a 
clergyman to the bishop of the diocese, till 
abolished by 12 Anne St. 2, c. 6. 2 Bl. Comm. 
426; Stat. 21 Hen. VIII. cap. 6; Cowell. 


CORSNED. In Saxon law. The morsel of 
execration, A species of ordeal in use among 
the Saxons, performed by eating a piece of 
bread over which the priest had pronounced 
a certain imprecation. If the accused ate it 
freely, he was pronounced innocent; but, if 
it stuck in his throat, it was considered as 
a proof of his guilt. Crabb, Eng. Law, 30; 
1 Reeve, Eng. Law, 21; 4 Bl. Comm. 345; 
Spelman, Gloss. 439. 


Ancient armor which covered 


CORTES. The name of the legislative as- 


semblies, the parliament or congress, of 
Spain and Portugal. 
CORTEX. The bark of a tree; the outer 


covering of anything. 


CORTIS. A court or yard before a house. 
Blount. 


CORTULARIUM, or CORTARIUM. 
records. 


In old 
A yard adjoining a country farm. 


CORVEE. In French law. Gratuitous labor 
exacted from the villages or communities, es- 
pecially for repairing roads, constructing 
bridges, etc. State v. Covington, 125 N. C. 
641, 34 S. E. 272. 


CORVEE SEIGNEURIALE. Services due 
the lord of the manor. Guyot, Rép. Univ.; 
3 Low. C. 1. 


COSA JUZGADA. In Spanish law. A cause 
or matter adjudged, (res judicata.) White, 
New Recop. b. 3, tit. 8, note. 


COSAS COMUNES. In Spanish law. A 
term corresponding to the res communes of 
the Roman law, and descriptive of such 
things as are open to the equal and common 
enjoyment of all persons and not to be re- 
duced to private ownership, such as the air, 
the sea, and the water of running streams. 
Hall, Mex. Law, 447; Lux v. Haggin, 69 Cal. 
255, 10 P. 707. 


COSBERING. See Coshering. 


COSDUNA. 
tribute. 


In feudal law. A custom or 


COSEN, COZEN. In old English law. To 
cheat. “A cosening knave.” 3 Leon, 171. 


COSENAGE. (Also spelled “Cosinage,” 
*“Cousinage.”) In old English law. A writ 


COSENAGE 


that lay for the heir where the fresail, $ 8., 
the father of the besail, or great-grandfather, 
was seised of lands in fee at his death, and 
a stranger entered upon the land and abated. 
Fitzh, Nat. Brev. 221; 3 Bla. Comm, *186. 

Kindred; cousinship; relationship; af- 
finity. Stat. 4 Hen. ITI. cap. 8; 3 Bla. Comm. 
186; Co. Litt. 160a. 


COSENING. In old English law. An of- 
fense, mentioned in the old books, where 
anything was done deceitfully, whether be- 
longing to contracts or not, which could not 
be properly termed by any special name. 
The same as the stellionatus of the civil law. 
Cowell; West. Symb. pt. 2, Indictment, § 68; 
Blount; 4 Bla. Comm. 158. 


COSHERING. In old English law. A feudal 
prerogative or custom for lords to lie and 
feast themselves at their tenants’ houses. 
Cowell. 


COSMOPATHIC. Open to the access of su- 
pernormal knowledge or emotion supposedly 
from a preternatural world;—applied to 
methods of healing. Commonwealth y. Zim- 
merman, 221 Mass. 184, 108 N. E. 893, 895, 
Ann. Cas. 1916A, 858. 


COSMUS. Clean. Blount, 


COSS. A term used by Europeans in India 
to denote a road-measure of about two miles, 
but differing in different parts, Wharton. 


COST. Expense. Barton v. Bowlin, 111 Ark. 
123, 163 S. W. 502, 504. The price paid, as 
for an article purchased for exportation, with 
all incidental charges paid at the place of 
exportation: Goodwin v. U. 8., 2 Wash. C. 
©. 493, Fed. Cas. No. 5,554. The amount 
originally expended in performing a particu- 
lar act or operation, or for production or con- 
struction, as of a building. Kempf v. Ranger, 
132 Minn. 64, 155 N. W. 1059, 1080; Navco 
Hardwood Co. v. Mobile & Gulf Nav. Co., 214 
Ala. 176, 106 So. 862, 865; Hoggson Bros. v, 
Spiekerman, 161: N. Y. S. 930, 933, 175 App. 
Div. 144. Cost is sometimes used as equiva- 
lent to “value.” Loughney v. Klein (C. ©. A.) 
221 F. 197, 199. 


—Cost-book. In English law. A book in 
which a number of adventurers who have ob- 
tained permission to work a lode, and have 
agreed to share the enterprise in certain pro- 
portions, enter the agreement, and from time 
to time the receipts and expenditures of the 
mine, the names of the shareholders, their 
respective accounts with the mine, and trans- 
ters of shares. These associations are called 
“Cost-Book Mining Companies,” and are gov- 
erned by the general law of partnership. 
Lindl. Partin. *147. ; 


—Cost-plus contract. One which fixes the 
amount to be paid the contractor on a basis, 
generally, of the cost of the material and 
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labor, plus an agreed percentage thereof. 
The Spica (C. ©. A.) 289 F. 436, 445. 


—Cost price. That which is actually paid for 
goods. Buck v. Burk, 18 N. Y. 337; Ester- 
man-Verkamp Co. v. Rouse, 211 Ky. 791, 278 
S. W. 124, 127. 


—Costs of collection. Strictly, expenses in- 
volved in endeavoring to make collection, as 
of a promissory note; but as used in or with 
reference to such notes, the phrase is synony- 
mous with attorney’s fees. McClain v. Con- 
tinental Supply Co., 66 Okl. 225, 168 P. 815, 
818; Wood v. Ferguson, 71 Mont. 540, 230 
P.. 592, 594. It does not refer to costs of 
suit, which are recoverable by law. Cox v. 
Hagan, 125 Va. 656, 100 S. E. 666, 674. 


CO-STIPULATOR. 


COSTS. A pecuniary allowance, made to the 
successful party,. (and recoverable from the 
losing party,) for his expenses in prosecuting 
or defending a suit or a distinct proceeding 
within a suit. Apperson v. Insurance Co., 
38 N. J. Law, 388; Stevens v. Bank, 168 N. 
Y. 560, 61 N. E. 904; Bennett vy. Kroth, 37 
Kan. 235, 15 P. 221, 1 Am. St. Rep. 248; 
Chase v. De Wolf, 69 Ill. 49; Noyes v. State, 
46 Wis. 250, 1 N. W. 1, 32 Am. Rep. 710; 
Valentine v. Knox, 45 R. I. 429, 123 A. 600, 
601; Pezel v. Yerex, 56 Cal. App. 304, 205 
P. 475, 478. 

Expenses pending suit as allowed or taxed 
by the court. Jones v. Adkins, 170 Ark, 298, 
280 S. W.: 389, 394. 

Certain sums of money granted by law to 
the prevailing party by way of indemnity for 
maintaining an action, or for vindicating a 
defense, being an incident of the judgment. 
Burdick v. Tum-A-Lum Lumber Co., 97 Or. 
459, 191 P. 654. 

Fees and charges required by law to be 
paid to the courts or some of their officers, 
the amount of which is fixed by law.. Blair 
v. Brownstone Oil & Refining Co., 20 Cal. 
App. 316, 128 P. 1022. 


A joint promisor, 


Costs and fees were originally altogether differ- 
ent in their nature. The one is an allowance to a 
party for expenses incurred in prosecuting or de- 
fending a suit; the other, a compensation to an 
oficer for services rendered in the progress of a 
cause. Therefore, while an executor or administra- 
tor was not personally liable to his adversary for 
costs, yet, if at his instance an officer performed 
services for him, he had a personal demand for his 
fees. Musser v. Good, 11 Serg. & R. (Pa.} 247. 
Moreover, costs are an incident to the judgment; 
fees are compensation to public officers for serv- 
ices rendered individuals not in the course of liti- 
gation, Tillman y. Wood, 58 Ala. 573. 

In Georgia, however, it is held that “costs,” in- 
elude all charges fixed by statute as compensation 
for services rendered by officers of the court in 
the progress of the cause. Waiton County v. Dean, 
23 Ga. App. 97, 97 S. E. 661, 562. 

There is no general or controlling provision or . 
principle of law to the effect that attorney fees 
that may by statute be recovered by the winning 
party against the losing party in a suit or action 
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are, or should be regarded as, costs in the case. 
“Costs” do not include attorney fees unless such 
fees are by a statute denominated costs or are by 
statute allowed to be recovered as costs in the 
case, State ex reL Royal Ins. Co. v. Barrs, 8T 
Fla. 168, 99 So, 668, 669; McRostie v. City of Owa- 
tonna, 152 Minn. 63, 188 N. W. 52, 54; In re Board of 
Water Supply of City of New York, 142 N. Y. S. 
801, 8M, 158 App. Div. 116; Stover v. Durfee, 219 
Mich. 566, 189 N. W. 14, 16; Pacific Gag & Hlectric 


Co, v. Chubb, 24 Cal. App. 265, 141 P. 36, 37; Bell 
v, McNair, 160 Ga. 853, 129 S.°E. 94; Littlefield 
v., Scott (Tex. Civ. App.) 244 S. W. 824, 826; Cal- 


man v. Cox (Mo. App.) 296 S. W. 845, 846. 

But the word “costs” is frequently understood 
as Including attorney fees. McClain v. Continental 
Supply Co., 66 Okl. 225, 168 P., 815, 817; Livesley 
v. Strauss, 104 Or, 356, 207 P. 1095; Lonoke County 
v. Reed, 122 Ark. 111, 182 S. W. 663, 564; Ratliff v. 
Ratliff, 198 Ky. 708, 237 S. W. 397, 401; Houston 
Packing Co, v. McDonald (Tex, Civ. App.) 175 S 
W. 806; J. I. Case Plow-Works v, J. I. Case Thresh- 
ing Mach. Co., 162 Wis. 185, 155 N. W. 128, 138. 


In England, the term “costs” is also used 
to designate the charges which an attorney 
or solicitor is entitled to make and recover 
from his client, as his remuneration for pre- 
fessional services, such as legal advice, at- 
tendances, drafting and copying documents, 
conducting legal proceedings, ete. 


Bill of Costs 


A certified, itemized statement of the 
amount of costs in an action or suit. 


Certificate for Costs 


In English practice, a certificate or mem- 
orandum drawn up and signed by the judge 
before whom a case was tried, setting out 
certain facts, the existence of which must be 
thus proved before the party is entitled, under 
the statutes, to recover costs. 


Cost Bond, or Bond for Costs 


A bond given by a party to an action to 
secure the eventual payment of such costs 
as may be awarded against him. 


, Costs de Incremento 


Increased costs, costs of increase. Costs 
adjudged by the court in addition to those 
assessed by the jury. Day v. Woodworth, 13 
How. 372, 14 L. Ed. 181. Those extra ex- 
penses incurred which do not appear on the 
face of the proceedings, such as witnesses’ 
expenses, fees to counsel, attendances, court 
fees, ete. Wharton. 


Costs of the Day 


Costs which are incurred in preparing for 
the trial of a cause on a specified day, con- 
sisting of witnesses’ fees, and other fees of 
attendance. Archb. N. Prac. 281; Ad. Eq. 
343. 

Costs to Abide Event 

When an order is made by an appellate 
court reversing a judgment, with “costs to 
abide the event,” the costs intended by the 
order include those of the appeal, so that, 


‘O8T. 


CO-SURETIES | 


if the appellee is finally. successful,’ he is en- 
titled to tax the costs of the appeal. First 
Nat. Bank v. Fourth Nat. Bank, 84 N. Y. 
469; Casualty Co. of America.v. A. L. Swett 
Electric Light & Power Co., 121 Misc. 268, 200 
N. Y. S. 796, 801. 


Double Costs 


The ordinary single costs of suit, and one- 
half of that amount in addition. 2 Tidd, Pr. 
“Double” is not used here in its ordi- 
nary sense of “twice” the amount. Van Aulen 
v. Decker, 2 N. J. Law, 108; Gilbert v. Ken- 
nedy, 22 Mich. 19. But see Moran v. Hudson, 
34 N. J. Law, 581. These costs are now abol- 
ished in England by St. 5 & 6 Vict. c. 97. 
Wharton. 

Final Costs 


Such costs as are to be paid at the end of 
the suit; costs, the Hability for which de- 
pends upon the final result of the litigation. 
Goodyear v. Sawyer (C. C.) 17 F. 8. 


interlocutory Costs 


In practice. Costs accruing upon proceed- 
ings in the intermediate stages of a cause, as 
distinguished from final. eosts; such as the 
costs of motions. 3 Chit. Gen. Pr. 597; Good- 
year v. Sawyer (C. C.) 17 F. 6. 


Security for Costs 


In practice. A security which a defend- 
ant in an action may require of a plaintiff who 
does not reside within the jurisdiction of 
the court, for the payment of such costs as 
may be awarded to the defendant. 1 Tidd, 
Pr. 534. Ex parte Louisville & N. R. Co., 124 
Ala. 547, 27 So. 239. ‘ 


Treble Costs 


A rate of costs given in certain. actions, 
consisting, according to its technical import, 
of the common costs, half of these, and half 
of the latter. 2 Tidd, Pr. 988. The word 
“treble,” in this application, is not understood 
in its literal sense of thrice the amount of 
single costs, but signifies merely the addition 
together of the three sums fixed as above. 
Id. Treble costs: have been abolished in Eng- 
land, by St. 5 & 6 Vict. «. 97. In American 
law. In Pennsylvania and New Jersey the 
rule is different. When an act. of assembly 
gives treble costs, the party is allowed three 
times the usual costs, with the exception that 
the fees of the officers are not to be trebled 
when they are not regularly or usually pay- 
able by the defendant. Shoemaker v. Nesbit, 2 
Rawle (Pa.) 203; Welsh y. Anthony, 16 Pa. 
256; Mairs v. Sparks, 5 N. J. Law, 516. 


COSTUMBRE. InSpanishlaw. Custom; an 
unwritten law established by usage, during 
a long space of time. Las Partidas, pt. 1, 
tit. 2, 1. 4, 


CO-SURETIES. Joint sureties; two or more 
sureties to the same obligation, 


COTA 


COTA. A cot or hut. Blount. 
COTAGIUM. 


COTARIUS. In old English law. <A cottager, 
who held in free socage, and paid a stated fine 
or rent in provisions or money, with some oc- 
easional personal services. . See Coterellus. 


COTENANCY. A tenancy by several distinct 
titles but by unity of possession, or any joint 
ownership or common interest with its gran- 
tor. Shepard v. Mt. Vernon Lumber Co., 192 
Ala. 322, 68 So. 880, 881, 15 A. L. R. 23. The 
term is broad enough to comprise both tenan- 
cy in common and joint tenancy. Caldwell v. 
Farrier (Tex. Civ. App.) 248 S. W. 425, 427. 


COTERELLI. 
who were outlaws; robbers. 


COTERELLUS. In feudal law. A cottager; 
a servile tenant, who held in mere villenage; 
his person, issue, and goods were disposable at 
the lord’s pleasure. A coterellus, therefore, 
occupied a less favorable position than a 
eotarius (q. v.), for the latter held by socage 
tenure. Cowell. 


COTERIE. A fashionable association, or a 
knot of persons forming a particular circle. 
The origin of the term was purely commercial, 
signifying an association, in which each mem- 
ber furnished his part, and bore his share 
in the profit and loss, Wharton. 


COTESWOLD. In old records. <A place 
where there is no wood. 


COTLAND. In old English law. Land held 
by a cottager, whether in socage or villenage. 
Cowell; Blount. 


COTSETHLA. In old English law. The lit- 
tle seat or mansion belonging to a small farm. 


In old English law. A cottage. 


Anciently, a kind of peasantry 
Blount. 


COTSETHLAND. The seat of a cottage with 
the land belonging to it. Spelman. 


COTSETUS. A cottager or cottage-holder 
who held by servile tenure and was bound 
to do the work of the lord. Cowell. 


COTTAGE. In English law. A small dwell- 
ing-house that has no land belonging to it. 
Shep. Touch. 94; Emerton v. Selby, 2 Ld. 
Raym. 1015; Scholes y. Hargreaves, 5 Term, 
46; Hubbard v. Hubbard, 15 Adol. & E. (N. 
S.) 240; Gibson v. Brockway, 8 N. H. 470, 
31 Am. Dec. 200. It has been held that the 
term includes a two-family house, not being 
limited to a structure for the use of only one 
family. Jones v. Mulligan (N. J. Ch.) 121 A. 
608, 609. 


COTTIER TENANCY. A species of tenancy 
in Ireland, constituted by an agreement in 
writing, and subject to the following terms; 
That the tenement consists of a dwelling- 
house with not more than half an acre of 
land; at a rental not exceeding £5. 8a year; 
the tenancy to be for not more than a month 
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at a time; the landlord to keep the house 
in good repair. Landlord and Tenant Act, 
Ireland, (23 & 24 Vict. e. 154, § 81.) 


COTTOLENE. A registered trade-mark 
name for cooking fat. Imperial Cotto Sales 
Co. v. N. K. Fairbanks Co., 50 App. D. C. 250, 
270 F. 686, 687. 


COTTON. A term which is applicable to such 
substance in whatever state it exists after 
it has been gathered and before it is manufac- 
tured into some article of merchandise, wheth- 
er the seed have been removed at the gin 
or whether it is lint cotton in the seed or in 
the bale. Freeman v, State, 156 Ark, 592, 
247 S. W. 51. l 


COTTON GIN. A term sometimes used as 
synonymous with ginhouse. State v. Rodgers, 
168 N. C. 112, 83 S. E. 161, 162, 


COTTON LINTERS. Called also “linters.” 
An inferior grade of cotton, obtained by re- 
ginning cotton seed. Commercial Union As- 
sur, Co., Limited, of London, England, v. 
Creek Cotton Oil Co., 96 Okl 189, 221 P. 
499, 501. 


COTTON MILL OR FACTORY. One which 
manufactures cotton from the raw state into 
a finished product. Dumas v. State, 17 Ala. 
App. 492, 86 So. 162, 163. 


COTTON NOTES. Receipts given for each 
bale of cotton received on storage by a public 
warehouse. Fourth Nat. Bank v. St. Louis 
Cotton Compress Co., 11 Mo. App. 337. 


COTTON SEASON. The season for buying 
and selling cotton between September 1 and 
the following May 1. Morris v. Hellums Co., 
131 Ark. 585, 199 S. W. 927, 928. 


COTUCA. 


COTUCHANS. A term used in Domesday for 
peasants, bocrs, husbandmen. 


Coat armor. 


COUCHANT. Lying down; squatting. 
Couchant and levant (lying down and rising 
up) is a term applied to animals trespassing 
on the land of one other than their owner, 
for one night or longer. 3 BI. Comm. 9. 


COUCHER, or COURCHER. A factor who 
continues abroad for traffic, (87 Edw. III. c. 
16;) also the general book wherein any cor- 
poration, etc., register their acts, (8 & 4 Hdw. 
VI. c. 10.) 


COULISSE. The stockbrokers’ curb market 
in Paris. 


COUNCIL. An assembly of persons for the 

purpose of concerting measures of state or 

municipal policy; hence called “councillors.” 
In American Law 

The legislative body in the government. of 


-cities or boroughs. An advisory body selected 


to aid the executive; particularly in ‘the 
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colonial period (and at present in some of the 
United States) a body appointed to advise 
and assist the governor in hig executive or 
judicial capacities or both. See Opinion of 
the Justices, 14 Mass. 470; Opinion of the 
Justices, 8 Pick. (Mass.) 517; In re Adams, 
4 Pick. (Mass.) 25; Answers of the Justices, 
70 Me. 570. 
Common Council 


In American law. The lower or more nu- 
merous branch of the legislative assembly 
of a city. In English law. The councillors 
of the city of London. The parliament, also, 
was anciently called the “common council of 
the realm.” Fleta, 2, 18. 


Privy Council 
See that title. 


Select Council 


The name giyen, in some states, to the up- 
per house or branch of the council of a city. 


COUNCIL OF CONCILIATION. By the Act 
30 & 31 Vict. c. 105, power is given for the 
crown to grant licenses for the formation of 
councils of conciliation and arbitration, con- 
sisting of a certain number of masters and 
workmen in any trade or employment, having 
power to hear and determine all questions be- 
tween masters and workmen which may be 
submitted to them by both parties, arising out 
of or with respect to the particular trade or 
manufacture, and incapable of being other- 
wise settled. They have power to apply to 
` a justice to enforce the performance of their 
award. The members are elected by persons 
engaged in the trade. Davis, Bldg. Soc. 232; 
Sweet, 


COUNCIL OF JUDGES. Under the English 
judicature act, 1873, § 75, an annual council 
of the judges of the supreme court is to be 
held, for the purpose of considering the oper- 
ation of the new practice, offices, ete., intro- 
duced by the act, and of reporting to a secre- 
tary of state as to any alterations which they 
consider should be made in the law for the 
administration of justice. An extraordinary 
council may also be convened at any time by 
the lord chancellor. Sweet. 


COUNCIL GF THE BAR. A body composed 
of members of the English bar which governs 
the bar. It hears complaints against barris- 
ters and reports its findings with recommen- 
dations to the benchers of the Inn of Court of 
which the barrister’is a member, who alone 
can act. Leaming, Phila. Lawy. in Lond. 
Courts 67. 


COUNCIL OF THE NORTH. A court insti- 
tuted by Henry.VIII. in 1537, to administer 
justice in Yorkshire and the four other north- 
ern counties. Under the presidency of Strat- 
ford, the court showed great rigor, bordering, 
it is alleged, on harshness, It was abolished 
by 16 Car. I., the same act which abolished 
the Star Chamber. Brown. 


Bu.Law Dror. (3p Ep.)—29 


COUNSELLOR 


COUNSEL. í. In practice. An advocate, 
counsellor, or pleader. 3 Bl. Comm. 26; 1 
Kent, Comm. 3807. One who assists his client 
with advice, and pleads for him in open court. 
One who has been admitted as an attorney 
and counsellor at law. Baker v. State, 9 Ok1. 
Cr. 62, 180 P. 820, 821. See Counsellor. 

Counsellors who are associated with those 
regularly retained in a cause, either for the 
purpose of advising as to the points of law 
involved, or preparing the case on its legal 
side, or arguing questions of law to the court, 
or preparing or conducting the case on its 
appearance before an appellate tribunal, are 
said to be “of counsel.” 

2. Knowledge. A grand jury is sworn to 
keep secret “the commonwealth’s counsel, 
their fellows’, and their own.” 

3. Advice given by one person to another 
in regard to a proposed line of conduct, claim, 
or contention. State v. Russell, 838 Wis. 330, 
53 N. W. 441; Ann. Codes & St. Or. 1901, § 
1049 (Code 1980, §§ 32-101). The words “coun- 
sel” and “advise” may be, and frequently are, 
used in criminal law to describe the offense of 
a person who, not actually doing the felonious 
act, by his will contributed to it or procured 
it to be done. True v. Com., 90 Ky. 651, 14 
S. W. 684; Omer v. Com., 95 Ky. 353, 25 S. 
W. 594. 


—Counsel’s signature. This is required, in 
some jurisdictions, to be affixed to pleadings, 
etc., as affording the court a means of judg- 
ing whether they are interposed in good faith 
and upon legal grounds. It has been held 
that the word “counsel” in this connection 
denotes a person capable of testifying, and 
that a certificate bearing only the firm sig- 
natures of partnerships of attorneys is in- 
sufficient. Benedict v., Seiberling (D. C.) 17 
F.(2d) 831, 838. 


—Junior counsel. The younger of the counsel 
employed on the same side of a case, or the 
one lower in standing or rank, or who is in- 
trusted with the less important parts of the 
preparation or trial of the cause. 


COUNSELLOR. An advocate or barrister. A 
member of the legal profession whose special 
function is to give counsel or advice as to the 
legal aspects of judicial controversies, or their 
preparation and management, and to appear 
in court for the conduct of trials, or the argu- 
ment of causes, or presentation of motions, or 
any other legal business that takes him into 
the presence of the court. 


In some of the states, the two words “counsellor” 
and “attorney” are used interchangeably to desig- 
nate all lawyers. In others, the latter term alone 
is used, ‘‘counsellor” not being recognized as a 
technical name. In still others, the two are as- 
sociated together as the full legal title of any per- 
son who has been admitted to practice in the 
courts; while in a few they denote different grades, 
it being prescribed that no one can become a coun- 
sellor until he has been an attorney for a specified 
time and has passed a second examination. 


COUNSELLOR 


In the practice of the United States supreme 
court, the term denotes an officer who is employed 
by a party in a cause to conduct the same on its 
trial on his behalf. He differs from an attorney at 
law. 

In the supreme court of the United States, the 
two degrees of attorney and counsel were at first 
‘kept separate, and no person was permitted to 
practice in both capacities, but the present prac- 
tice is otherwise, Weeks, Attys. at Law, 54 It is 
the duty of the counsel to draft or review and cor- 
rect the special pleadings, to manage the cause on 
trial, and, during the whole course of the suit, to 
apply established principles of law to the exigencies 
‘of the case. 1 Kent, Comm. 307. 


COUNT, v. In pleading. ‘To declare; to re- 
cite; to state a case; to narrate the facts 
constituting a plaintiff's cause of action. In 
a special sense, to set out the claim or count 
of the demandant in a real action. 

To plead orally; to plead or argue a case 
in court; to recite or read in court; to re- 
cite a count in court. 


—Count upon a statute. To make express ref- 
erence to it, as by the words “against the form 
of the statute” (or “by the force of the stat- 
ute’) “in such case made and provided.” 
Richardson v. Fletcher, 74 Vt. 417, 52 A. 1064. 


“Pleading the statute’’ is stating the facts which 
bring the case within it, and “counting”? on it is 
making express reference to it by apt terms to 
show the source of right relied on. Atlantic Coast 
Line R. Co, v. State, 73 Fla. 609, 74 So. 595, 599. 


COUNT, n. In pleading. The. plaintiff's 
statement of his cause of action. The dif- 
ferent parts of a declaration, each of which, 
if it stood alone, would constitute a ground 
for action. Used also to signify the several 
parts of an indictment, each charging a dis- 
tinct offense. Cheetham v. Tillotson, 5 Johns. 
(N. Y.) 484; Buckingham v. Murray, 7 Houst. 
(Del.) 176, 30 A. 779; Boren v. State, 23 Tex. 
App. 28, 4 S. W. 463; Bailey v. Mosher, 63 F. 
490, 11 ©. C. A. 304; Ryan v. Riddle, 109 Mo, 
App. 115, 82 S. W. 1117. 


“Count” and “charge” when used relative to alle- 
gations in an indictment are synonymous. State v. 
Thornton, 143 La. 797, 77 So. 684, 686. 


—Count sur concessit solvere. A claim based 
upon a promise to pay ;—a count in the may- 
or’s court of London. Under it the plaintiff 
can sue for any liquidated demand, but not 
for money due under a covenant. Particulars 
defining more precisely the nature of the 
claim must be delivered with the declaration. 
Odger, ©. L. 1029. 


—Common counts, Certain general counts or 
forms inserted in a declaration in an action to 
recover a money debt, not founded on the cir- 
cumstances of the individual case, but intend- 
ed to guard against a possible variance, and 
to.enable the plaintiff to take advantage of 
any. ground of liability which the proof may 
disclose, within. the general scope of the.ac- 
tion, In the action of assumpsit, these counts 
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are as follows: For goods sold and delivered, 
or bargained and sold; for work done; for 
money lent; for money paid; for money re- 
ceived to the use of the plaintiff; for interest ; 
or for money due on an account stated. See 
Nugent v. Teauchot, 67 Mich. 571, 35 N. W. 
254. 


—General count. One stating in a general way 
the plaintiff’s claim. Wertheim v. Casualty 
Co., 72 Vt. 326, 47 A. 1071. 


—Omnibus count. A count which combines in 
one all the money counts with one for goods 
sold and delivered, work and labor, and an 
account stated. Webber v. Tivill, 2 Saund. 
122; Griffin v. Murdock, 88 Me. 254, 34 A. 30. 


—Money counts. A species of common counts, 
so called from the subject-matter of them; 
embracing the indebitatus assumpsit count for 
money lent and advanced, for money paid and 
expended, and for money had and received, to- 
gether with the insimul computassent count, 
or count for money due on an account stated. 
1 Burrill, Pr, 132. 


—Several counts. Where a plaintiff has sev- 
eral distinct causes of action, he is allowed 
to pursue them cumulatively in the same ac- 
tion, subject to certain rules which the law 
prescribes. Wharton. 


—Special count. As opposed to the common 
counts, in pleading, a special count is a state- 
ment of the actual facts of the particular 
ease, or a count iu which the plaintiff's claim 
is set forth with all needed particularity. ` 
Wertheim v. Casualty Co., 72 Vt. 326, 47 A. 
1071. 


COUNT. 
An earl 


(Fr. comte; from the Latin comes.) 


It gave way as a distifitt title to the Saxon earl, 
but was retained in countess, viscount, and as the 
basis of county. Termes de la ley; 1 Bla. Comm. 
$98. 


COUNT-OUT. In English parliamentary. law. 
Forty members form a house of commons; 
and, though there be ever so many at the be- 
ginning of a debate, yet, if during the course 
of it the house should be deserted by the. 
members, till reduced below the number of 
forty, any one member may have it adjourned 
upon its being counted; but a debate may be 
continued when only one member is left in 
the house, provided no one choose to move an 
adjournment. Wharton.. 

The words “count and count-out”’ ‘refer to 
the count of the house of commons by the 
speaker. Forty members, including the 
speaker, are required to constitute a quorum. 
Hach day after parliament is opened, the 
speaker counts the house. If forty members 
are not present he waits till four o’clock, and 
then counts the house again. If forty mem- 
bers are not then present, he at once adjourns 
it to: the following meeting day. May, Parl. 


‘Prac. 219. 


BLLaw Dict. (3p. ED.) 
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COUNTEE. In old English law. The most 
eminent dignity of a subject before the Con- 
quest. He was prefectus or preposttus com- 
itatus, and had the charge and custody of the 
county; but this authority is now vested in 
the sheriff. 9 Coke, 46. 


COUNTENANCE. In old English law. Cred- 
it; estimation. Wharton. Also, encourage- 
ment; aiding and abetting. Cooper v. John- 
son, 81 Mo. 487. 


COUNTER, n. (Spelled, also, ‘“Compter.”) 
The name of two prisons formerly standing 
in London, but now demolished. They were 
the Poultry Counter and Wood Street Coun- 
ter. Cowell; Whish. L. D.; Coke, 4th Inst, 
248. 


COUNTER, adj. Adverse; antagonistic; op- 
posing or contradicting; contrary. Silliman 
v. Eddy, 8 How. Prac. (N. Y.) 122. 


—Counter-affidavit. An affidavit made and 
presented in contradiction or opposition to an 
affidavit which is made the basis or support 
of a motion or application. 


—Counter-bond. In old practice. A bond of 


indemnity. 2 Leon. 90. 


—Counterclaim. See that title. 


—Counter-deed. A secret writing, either be- 
fore a notary or under a private seal, which 
. destroys, invalidates, or alters a public one. 


—Counter-letter. A species of instrument of 
defeasance common in the civil law. It is ex- 
ecuted by a party who has taken a deed of 
property, absolute on its face, but intended 
as security for a loan of money, and by it he 
agrees to reconvey the property on payment 
of a specified sum. The two instruments, tak- 
en together, constitute what is known in 
Louisiana as an “antichresis,” (q. v.). Karch- 
er v. Karcher, 138 La. 288, 70 So. 228, 229; 
Livingston v. Story, 11 Pet. 351, 9 L. Ed. 746. 


—Counter-mark, A sign put upon goods al- 
ready marked; also the several marks put. 
upon goods belonging to several persons, to 
- show that they must not be opened, but in the 
presence of all the owners or their agents. 


—Counter-plea, See Plea. 


—Counter-security. A security given to one 
who has entered into a bond or become surety 
for another; a countervailing bond of in- 
demnity. 


COUNTERCLAIM. A claim presented by a 
defendant in opposition to or deduction from 
the claim of the plaintiff. A species of set-off 
or recoupment introduced by the codes of ciy- 
il procedure in many of the states, of a broad 
and liberal character. Quoted in Wollan v. 
McKay, 24 Idaho, 691, 135 P. 832, 837. 

A counterclaim must be one “existing in 
favor of a defendant and against a plaintiff 


COUNTERCLAIM 


between whom a several judgment might be 
had in the action, and arising out of one of 
the following causes of action: (1) A cause 


.of action arising out of the contract or trans- 


action set forth in the complaint as the 
foundation of the plaintiffs claim, or connect- 
ed with the subject of action; (2) in an ac- 
tion arising on contract, any other cause of 
action arising also on contract, and existing 
at the commencement of the action.” Code 
Civ. Proc. N. Y. § 501 (Civ. Prac. Act, § 266); 
©. S. N. O. § 521; Or. L. § 74 (Code 1980, $ 
1-611). 


The term “counterclaim,” of itself, imports a 
claim opposed to, or which qualifies, or at least in 
some degree affects, the plaintiff's cause of action. 
Dietrich v. Koch, 35 Wis. 626. 

A counterclaim is an opposition claim, or demand 
of something due; a demand of something which 
of right belongs to the defendant, in opposition to 
the right of the plaintiff. Silliman v. Eddy, 8 How. 
Prac. (N. Y.) 122; Drovers’ State Bank v. Elliott, 
97 Kan. 64, 154 P. 255. 

A counterclaim is that which might have arisen 
out of, or could have had some connection with, the 
original transaction, in view of the parties, and 
which, at the time the contract was made, they 
could have intended might, in some event, give 
one party a claim against the other for compli- 
ance or non-compliance with its provisions. Con- 
ner v. Winton, 7 Ind. 523, 524; Burns’ Ann. St. 
Ind. 1914, § 855 (Burns’ Ann. St. 1926, § 373). 

A “counterclaim” is a cause of action in favor 
of defendant and against plaintiff arising out of 
the transaction or contract pleaded by plaintiff, 
and on which plaintiffs claim is bottomed. French 
Republic vy. Inland Nay. Co. (D. C.) 263 F. 410, 
412; Civ. Code Prac. Ky. § 96. It is a cause of ac- 
tion which, if established, will tend to reduce or. 
offset plaintiffs demand. Evans v. Evans, 202 
Iowa, 493, 210 N. W. 564, 565; Lappin v. Martin, 
71 Mont. 238, 228 P. 763, 766; Smith ¥. Glover, 185 
Ark. 531, 205 S. W. 891. ` 

The term is broader in meaning than set-off or 
recoupment, 2nd includes them both. Wiliams v. 
Williams, 192 N. C. 405, 135 5. E. 39, 40; Fricke 
v. W. E. Fuetterer Battery & Supplies Co., 220 Mo. 
App. 623, 288 S. W. 1000, 1002; Curtis-Warner Cor- 
poration v. Thirkettle, 99 N. J. Eq. 806, 134 A. 299, 
302; In re Cross (D. C.) 265 F. 769, 774; Sturtevant 
v. Dawson, 110 Or. 155, 219 P. 802, 804; First Nat. 
Bank of Rocky Ford v. Lewis, 57 Colo. 124, 139 P. 
1102, 1103. : 

The counterclaim is a substitute for the cross-bill 
in equity. McAnarney v. Lembeck, 97 N. J. Eq. 
361, 127 A. 197, 198; Vidal v. South American Securi- 
ties Co. (C. C. A.) 276 F. 855. It is but another 
name for a cross-petition, and may be so styled, 
especially in actions prosecuted by equitable pro- 
ceedings. Taylor v. Wilson, 182 Ky. 692, 206 S. W. 
865, 866; Clark v. Duncanson, 79 Okl. 180, 192 P. 806, 
809, 16 A. L. R. 450. 

Under rule 30 of Federal rules in equity (28 USCA 
§ 723), “counterclaim” means any claim, not such 
as to constitute a set-off, which, in equity, a de- 
fendant might assert against the plaintiff in the 
same suit. Terry Steam Turbine Co, v. B. F. 
Sturtevant Co. (D. C.) 204 F. 103, 105. 

A “counterclaim” must be a cause of action, and 
seeks affirmative relief, while a defense merely 
defeats the plaintiff’s cause of action by, a denial 
or confession and avoidance, and does not admit 
of affirmative relief to the ‘defendant, Lovett v, 
Lovett, 98 Fla, 611, 112 So. 768, 780; Secor v. Siver, 


COUNTEREXTENSION 


165 Iowa, 673, 146 N. W. 845, 847; Rothman v. Engel, 
97 Ohio St. 77, 119 N. E. 250, 251; Branscum y. Reese 
(Tex. Civ. App.) 219 S. W. 871, 872. 


COUNTEREXTENSION. In surgery, in con- 
nection with “Buck’s extension” process, 
which is some uniform, continuous force or 
pull applied to the leg or foot below a break, 
to overcome the natural contraction of the 
muscles of the thigh, which have a strong ten- 
dency to pull the broken ends together and 
cause them to slip by each other and overlap, 
especially when the break is oblique across 
bone, “counterextension” denotes the pull up- 
wards holding the body against the extension 
downwards, effected by a splint appliance, 
on the upper end of which is a ring fitting 
around the thigh and against the patient’s 
groin. Sweet v. Douge, 145 Wash, 142, 259 P. 
25. 


COUNTERFEIT. In criminal law. To forge; 
to copy or imitate, without authority or right, 
and with a view to deceive or defraud, by 
passing the copy or thing forged for that 
which is original or genuine. Most common- 
ly applied to the fraudulent and criminal imi- 
tation of money. State v. McKenzie, 42 Me. 
392; U. S. v. Barrett (D. C.) 111 F. 369; State 
v. Calvin, R. M. Charlit (Ga.) 159; Mattison 
v. State, 3 Mo. 421; Kirby v. State, 1 Ohio 
. St. 185; DeRose v. People, 64 Colo. 332, 171 
P. 859, L. R. A. 1918C, 1193. 


COUNTERFEIT COIN. Coin not genuine, 
but resembling or apparently intended to re- 
semble or pass for genuine coin, including 

. genuine coin prepared or altered so as to rē- 
semble or pass for coin of a higher denomi- 
nation. U. S. v. Hopkins (D. C.) 26 F, 448; 
U. 8S. v. Bogart, 24 Fed. Cas, 1185. 


COUNTERFEITER. 
who unlawfully makes base coin in imitation 
of the true metal, or forges false currency, 
or any instrument of writing, bearing a like- 
ness and similitude to that which is lawful 
and genuine, with an intention of deceiving 
and imposing upon mankind. Thirman v. 
Matthews, 1 Stew. (Ala.) 384. 


COUNTER-FESANCE. The act of forging. 


COUNTERMAND. A change or revocation of: 
orders, authority, or instructions previously 
issued. It may be either express or implied ; 
the former where the order or instruction 
already given is explicitly annulled or re- 
called; the latter where the party’s conduct 
is incompatible with the further continuance 
of the order or instruction, as where a new 
order is given inconsistent with the former 
order. 


COUNTERPART. In conveyancing. The cor- 
responding part of an instrument; a dupli- 
cate or copy. Where an instrument of con- 
veyance, as a lease, is executed in parts, that 
is, by having several copies or duplicates 
‘made. and interchangeably. executed, that 


In criminal law. One. 
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which is executed by the grantor is usually 
called the “original,” and the rest are “coun- 
terparts’; although, where all the parties 
execute every part, this renders them all 
originals. 2 Bl. Comm. 296; Shep. Touch. 50. 
Roosevelt v. Smith, 17 Misc. Rep. 323, 40 N. 
YX. S. 881. See Duplicate. 


In granting lots subject to a ground-rent reserved 
to the grantor, both parties execute the deeds, of 
which there are two copies; although both are 
original, one of them is sometimes called the coun- 
terpart. See 12 Vin. Abr. 104; Dane, Abr. Index; 
7 Com. Dig. 443; Merlin, Rép. Double Ecrit. 


COUNTERPART WRIT. A copy of the orig- 
inal writ, authorized to be issued to another 
county when the court has jurisdiction of the 
cause by reason of the fact that some of the 
defendants are residents of the county or 
found therein, White v. Lea, 9 Lea (Tenn.) 
450. 


COUNTER-ROLLS. In English law. The 
rolls which sheriffs have with the coroners, 
containing particulars of their proceedings, 
as well of appeals as of inquests, ete. 3 Edw. 
I. c. 10. 


COUNTERSIGN. As a noun, the signature 
of a secretary or other subordinate officer to 
any writing signed by the principal or supe- 
rior to vouch for the authenticity of it. 
Fifth Ave. Bank v. Railroad Co., 187 N. Y. 
231, 33 N. E. 378, 19 L. R. A. 331, 33 Am, St. 
Rep. 712; Gurnee v. Chicago, 40 Ill 167; Peo- 
ple v. Brie, 43 Hun (N. Y.) 326. 

As a verb, to sign in addition to the sig- 
nature of another in order to attest the au- 
thenticity. Winsor v. Hunt, 29 Ariz. 504, 243 
P. 407, 411; Henning v. American Ins. Co., 108 
Kan. 194, 104 P. 647, 648. 


COUNTERVAIL. To counterbalance; to 
avail against with equal force or virtue; to 
compensate for, or serve as an equivalent of 
or substitute for. 


COUNTERVAIL LIVERY. At common law, a 
release was a form of transfer of real estate 
where some right to it existed in one person 
but the actual possession was in another; 
and the possession in such case was said to 
“eountervail livery,” that is, it supplied the 
place of and rendered unnecessary the open 
and notorious delivery of possession required 
in other cases. Miller v. Hmans, 19 N. X. 387. 


COUNTERVAILING EQUITY. See Equity. 


COUNTEUR. In the time of Edward I, a 
pleader ; .also called a Narrator, and Serjeant- 
Counteur. See Countors. 


COUNTEZ. L. Fr. Count, or reckon. In old 
practice: A direction formerly given by the 
clerk of a court to the crier, after a jury 
was sworn, to number, them; and which 
Blackstone says was.given in his time, in good 
English, “count these” 4. Bl, Comm. 340, 
note .(u.) . . 
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COUNTING UPON A STATUTE. See Count 
upon @ statute. 


COUNTORS. Advocates, or serjeants at law, 
whom a man retains to defend his cause and 
speak for him in court, for their fees. 1 Inst. 
17. 


COUNTRY. The portion of the earth’s sur- 
face occupied by an independent nation or 
people, or the inhabitants of such territory. 


In its primary meaning “country” signifies 
“place;” and, in a larger sense, the territory or 
dominions occupied by a community; or eyen waste 
and unpeopled sections or regions of the earth. 
But its metaphorical meaning is no less definite 
and well understood; and in common parlance, in 
historical and geographical writings, in diplomacy, 
legislation, treaties, and international codes, the 
word is employed to denote the population, the na- 
tion, the state, or the government, having posses- 
sion and dominion over a territory. Stairs v. 
Peaslee, 18 How. 521, 15 L. Ed. 474; U. S. v. Re- 
corder, 1 Blatchf. 218, 225, 5 N. Y. Leg. Obs. 286, 
Fed. Cas. No. 16,129, 

The word “country” as used in treaties made by 
the United States government, in so far as it ap- 
plies to the United States, means the states of 
such country. Pagano v. Cerri, 93 Ohio St. 345, 
112 N. ©. 1087, 1089, L. R. A. 1917A, 486. 


In Pleading and Practice 


The inhabitants of a district from which a 
jury is to be summoned; pais; a jury. 8 
Bl. Comm. 349; 4 Bl. Comm. 349; Steph. PL 
73, 78, 230, 


COUNTY. One of the civil divisions of a 
country for judicial and political purposes. 
1 Bla.. Comm. 113. Etymologically, it denotes 
that portion of the country under the imme- 
diate government of a count or earl. 1 Bla. 
Comm, 116. 

One of the principal subdivisions of the 
kingdom of England and of most of the states 
of the American Union, denoting a distinct 
portion of territory organized by itself for 
political and judicial purposes. In modern 
use, the word may denote either the territory 
marked off to form a county, or the citizens 
resident within such territory, taken collec- 
tively and considered as invested with polit- 
ical rights, or the county regarded as a mu- 
nicipal corporation possessing subordinate 
governmental powers, or an organized jural 
society invested with specific rights and du- 
ties. Patterson v. Temple, 27 Ark. 207; ‘Eagle 
v. Beard, 33 Ark. 501; Wooster v. Plymouth, 
62 N. H. 208; St. Louis County Court v. Gris- 
wold, 58 Mo. 175; Mallinckrodt Chemical 
Works y. State of Missouri ex rel. Jones, 238 
U. S. 41, 35 S. Ct. 671, 674, 59 L. Ed. 1192: 
Mono Power Co. v. City of Los Angeles (C. C. 
A.) 284 F. 784, 793; In re Becker, 179 App. 
Div. 789, 167 N. Y. S. 118, 119. 


In the English law, this word signifies the same 
as shire-county being derived from the French, 
and shire from the Saxon. Both these words sig- 
nify a circuit or portion of the realm into which 


COUNTY 


the whole land 1s divided, for the better govern- 
ment thereof and the more easy administration of 
justice, There is no part of England that is not 
within some county; and the shirereeve (sheriff) 
was the governor of the province, under the comes, 
earl, or count. ' 7 

A “county,” is a body politic and corporate, whose 

powers are exercised by the board of commissioners. 
Board of Com’rs of McDowell County v. Hanchett 
Bond Co., 194 N. C. 187, 138 S. E. 614, 615. 
+ Counties are political subdivisions of the state, 
created to aid in the administration of state law 
for the purpose of local self-government. Hunt v. 
Mohave County, 18 Ariz. 480, 162 P. 600, 602; Board 
of Com'rs of Osborne County ‘v. City of Osborne, 
104. Kan. 671, 180 P. 238, 234; Edgefield County v. 
Georgia-Carolina Power Co., 104 S. C. 311, 88 S. 
E. 801, 806; People v. Grover, 258 IH. 124, 101 N. 
E. 216, 217, Ann. Cas. 1914B, 212; Edward Hines 
Yellow Pine Trustees v. State, 184 Miss. 194, 98 So. 
445, 446; Strickfaden v. Greencreek Highway Dist., 
42 Idaho, 738, 248 P. 456, 457, 49 A. L. R. 1057; Looney 
v. Stryker, 31 N. M. 557, 249 P. 112, 50 A. L. R. 
1404; Divide County v. Baird, 55 N. D. 45, 212 N, 
W. 236, 243, 5L A. L. R. 298; Dolezal v. Bostick, 
41 Okl. 743, 139 P. 964, 968. 

Counties are sometimes said to be involuntary 
municipal corporations. Perkins v. Board of Com'rs 
of Cook County, 271 Ill. 449, 111 N. ©. 580, 584, 
Ann. Cas. 1917A, 27. Other cases, seeking to dis- 
tinguish between the two, say that counties are 
agencies or political subdivisions of the state for 
governmental purposes, and not, like municipal cor- 
porations, incorporations of the inhabitants of 
specified regions for purposes of local government. 
Dillwood v. Riecks, 42 Cal. App. 602, 184 P. 35, 37; 
Bexar County v. Linden, 110 Tex. 339, 220 S. W. 761. 
Counties are also said to be merely quasi corpo- 
rations. Breathitt County v. Hagins, 183 Ky. 294, 
207 S. W. 718, 714; MacKenzie v. Douglas County, 
91 Or. 375, 178 P. 350, 352; Brown v. Davis County, 
196 Iowa, 1341, 195 N., W. 363, 366; Board of Com'rs 
of Seminole County v. Barker, 119 Okl. 206, 249 
P. 296; Garr v. Fuls, 286 Pa. 187, 133 A. 150, 153 ; 
Gray v. Board of County Com'’rs of Sedgwick Coun- 
ty, 101 Kan. 195, 165 P. 867, 868, L. R. A. 1918F, 182. 

“Vicinage,” in its primary and literary meaning, 
denotes a neighborhood or vicinity; a “county,” 
on the other hand, is a definitely designated ter- 
ritory. Commonwealth y. Collins, 268 Pa. 295, 110 
A. 738, 739. 


—Body of the county. The county at large, as 
distinguished from any particular place with- 
in it; a county considered as a territorial 
whole. Fluke v. State, 27 Okl. Cr. 234, 226 
P. 118, 120. 


—County affairs. Those relating to the county 
in its organic and corporate capacity and in- 
cluded within its governmental or corporate 
powers. Searbrough v. Wooten, 23 N. M. 616, 
170 P. 743, 744. Such as affect the people of 
the county in question. Bradford v. Cole, 95 
Ol. 35, 217 P. 470, 471. ` 


-—County attorney. The public prosecutor. 
Kytka v. Weber County, 48 Utah, 421, 160 P. 
111, 113. 


—County board of equalization. A body created 
for the purpose of equalizing values of prop- 
erty subject to taxation. Overland Co. V. 
Utter, 44 Idaho, 385, 257 P. 480, 482. 


COUNTY 


—County bonds. Broadly, any bonds issued by 
county officials to be paid for by a levy on a 
special taxing district, whether or not coex- 
tensive with the county. Forrey v. Board of 
Com’rs of Madison County, 189 Ind. 257, 126 
N. E. 673. 


—County bridge. A bridge of the larger class, 
erected by the county, and which the county 
is liable to keep in repair. Taylor v. Davis 
County, 40 Iowa, 295; Boone County v. Mut- 
chler, 137 Ind. 140, 36 N. E. 534. 


—County business. All business pertaining to 
the county as 4 corporate entity. Russell v. 
Crook County Court, 75 Or. 168, 146 P. 806, 
808; City of Astoria v. Cornelius, 119 Or. 264, 
240 P. 233, 235. All business of the county, 
and any other business of such county con- 
nected with or interrelated with the business 
of any other county properly within the ju- 
risdiction of the county commissioners’ court. 
Glenn v. Dallas County Bois d’Are Island 
Levee Dist. (Tex. Civ. App.) 275 S. W. 137, 
145. 


It has been held that the construction of a sea 
wall within a city is “county business’; Galveston 
County v. Gresham (Tex. Civ. App.) 220 S. W. 560, 
562; but not the organization of an irrigation dis- 
trict; Harney Valley Irr, Dist. v. Weittenhiller, 
101 Or. 1, 198 P. 1093, 1096; .nor the relocation of 
county seats; Crist v. Molony, 187 Ind. 614, 119 
N. B, 1091. For other illustrative cases, see State 
ex rel. Bucker v. McElroy, 809 Mo. 595, 274 S. W. 
749, 751; West v. Coos County, 115 Or. 409, 237 P. 
951, 962, 40 A. L. R. 1362; In re Scappoose Drainage 
Dist., 115 Or. 541, 237 P. 684, 687. 


—County commissioners. Officers of a county 
charged with a variety of administrative and 
executive duties, but principally with the 
management of the financial affairs of the 
county, its police regulations, and its corpo- 
rate business. Sometimes the local laws give 
them limited judicial powers. In some states 
they are called “supervisors.” Com. v. Krick- 
baum, 189 Pa. 351, 49 Atl. 68. In Georgia, 
the term is used interchangeably with ‘“com- 
missioners of roads and revenue.” Morris v. 
Smith, 153 Ga. 488 (2), 112 8. E. 468; Rhodes 
v. Jernigan, 155 Ga. 528, 117 S. E, 432, 434. 


—County corporate. A city or town, with more 
or less territory annexed, having the privi- 
lege to be a county of itself, and not to be 
comprised in any other county; such as Lon- 
den, York, Bristol, Norwich, and other cities 
in England. 1 Bl. Comm. 120. See State v. 
Finn, 4 Mo. App. 347. They differ in no mate- 
rial points from other counties. 


—County court. A court of high antiquity in 
England, incident to the jurisdiction of the 
sheriff. It is not a court of record, but may 
hold pleas of debt or damages, under the val- 
ue of forty shillings. The freeholders of the 
county (anciently termed the “suitors”. of the 
court) are the real judges in this court, and 
the sheriff is the ministerial ‘officer. See 3 
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Bl. Comm, 35, 86; 8 Steph. Comm. 395. But 
in modern English law the name is appropri- 
ated to a system of tribunals established by 
the statute 9 & 10 Vict. c. 95, having a limited 
jurisdiction, principally for the recovery of 
small debts. It is also the name of certain 
tribunals of limited jurisdiction in the county 
of Middlesex, established under the statute 22 
Geo. II. c. 33. In American law. The name 
is used in many of the states to designate the 
ordinary courts of record having jurisdiction 
for trials at nisi prius. Their powers gener- 
ally comprise ordinary civil jurisdiction, also 
the charge and care of persons and estates 
coming within legal guardianship, a limited 
criminal jurisdiction, appellate jurisdiction 
over justices of the peace, etc. 


—County farm bureaus. Governmental agen- 
cies intrusted with the duty of disseminating 
among farmers scientific knowledge of an 
educational nature for the improvement of 
agriculture. State v. Miller, 104 Neb. 838, 
178 N. W. 846, 848. 


—County funds. This term may include town- 
ship funds, the legal title of which is in the 
county, which holds them for disbursement 
in accordance for the purpose for which they 
are created, Fidelity & Deposit Co. of Mary- 
land v. Wilkinson County, 109 Miss. 879, 69 
So. 865, 868. See, also, State v. MeGraw, 74 
Mont. 152, 240 P. 812, 817. Compare Board of 
Education v. Wake County, 167 N. C. 114, 83 
S. B. 257, 258 . 


—County general fund.- A fund raised to meet 
the expenses incident to county government. 
County Board of Education v. Austin, 169 
Ark. 436, 276 S. W. 2, 5. 


—County jail. A place of incarceration for 
the punishment of minor offenses and the cus- 
tody of transient prisoners, where the ig- 
nominy of confinement is devoid of the infa- 
mous character which an imprisonment in the 
state jail or penitentiary carries with it. U. 
S. v. Greenwald (D. C.) 64 Fed. 8. 


—County line. This term, when used in a 
statute providing that the trial for an of- 
fense committed on a county line may be in 
either county divided by such line, is not to 
be given the geometrical definition of a “line” 
as having neither breadth nor thickness, but 
includes all of a fenced public highway divid- 
ing two counties, so that a prosecution for 
robbery committed upon the highway may be 
maintained in either county, regardless of 
the side of the center line of the highway up- 
on which the offense was committed. Stone v. 
People, 71 Colo. 162, 204 P. 897, 898. 


County officers. Those whose general au- 
thority and jurisdiction are confined within 
the limits-of the county in which they are 
appointed, who are appointed in and for a 
particular county, and whose duties apply- 
only to that county, and through whom the 
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county performs its usual political functions. 
State v. Burns, 38 Fla. 367, 21 So. 290; State 
v. Glenn, 7 Heisk. (Tenn.) 473; In re Carpen- 
ter, 7 Barb. (N. Y.) 34; Philadelphia v. Mar- 
tin, 125 Pa. 588, 17 A. 507; Ramsay v. Van 
Meter, 300 Ill. 193, 1383 N. E. 193, 195; Hamil- 
ton v. Monroe (Tex. Civ. App.) 287 S. W. 304, 
306. Public officers who fill a position usual- 
ly provided for in the organization of coun- 
ties and county governments, and are select- 
ed by the county to represent it continuously 
and as part of the regular and permanent 
administration of public power in carrying 
out certain acts with the performance of 
which it is charged in behalf of the public. 
Coulter v. Pool, 187 Cal. 181, 201 P. 120, 123. 


—County palatine. A term bestowed upon cer- 
tain counties in England, the lords of which 
in former times enjoyed especial privileges. 
They might pardon treasons, murders, and 
feloniés. All writs and indictments ran in 
their names, as in other counties in the king’s; 
and all offenses were said to be done against 
their peace, and not, as in other places, contra 
pacem domini regis. But these privileges 
have in modern times nearly disappeared. 
1 Holdsw. Hist. E. L. 49; 4 Inst. 205. 


—County powers. Such only as are expressly 
provided by law or which are necessarily im- 
plied from those expressed. Hersey v. Nel- 
son, 47 Mont. 132, 131 P. 30, 32, Ann, Cas. 
1914C, 963. 


-—County property. That which a county is 
authorized to acquire, hold, and sell. State 
v. Brown, 73 Mont. 371, 236 P. 548, 549; State 
v. Poland, 61 Mont. 600, 208 P. 352, 353; State 
v. Ritch, 49 Mont. 155, 140 P. 731, 732. 


—County purposes. Those exercised by the 
county acting as a municipal corporation. 
Conrad v. Shearer, 197 Iowa, 1078, 198 N. W. 
633, 634. As regards the rate of taxation, 
all purposes for which county taxation may 
be levied. Seaboard Air Line Ry. Co. v., 
Wright, 34 Ga. App. 88, 128 S. E. 234, 235. 
With reference to budgets, all legitimate com- 
ponents of a county budget. Garrison v. Jer- 
sey City, 92 N. J. Law, 624, 105 A. 460, 462. 
The term has been held to apply only to the 
constantly recurring expenditures, such as 
salaries of county officers. Obenchain v. Dag- 
gett, 68 Or. 374, 137 P. 212, 214. But it has al- 
so been held not to be equivalent to “current 
expenses.” Seaboard Air-Line Ry. Co. v. 
Wright, 157 Ga. 722, 122 S. E. 35, 36. 


—County rate. In English law. An imposi- 
tion levied on the occupiers of lands, and ap- 
plied to many miscellaneous purposes, among 
which the most important are those of defray- 
ing the expenses connected with prisons, re- 
imbursing to private parties the costs they 
have incurred in prosecuting public offenders, 
and defraying the expenses of the county po- 
lice. See 15 & 16 Viet. c. 81. 


COUPLED WITH AN INTEREST 


—County road. One which lies wholly within 
one county, and which is thereby distinguish- 
ed from a state road, which is a road lying 
in two or more counties. State v. Wood Coun- 
ty, 17 Ohio, 186. 


—County-seat. A county-seat or county-town 
is the chief town of a county, where the coun- 
ty buildings and courts are located and the 
county business transacted. Williams v. 
Reutzel, 60 Ark. 155, 29 S. W. 374; In re Alli- 
son, 13 Colo. 525, 22 P. 820, 10 L. R. A. 790, 
16 Am. St. Rep. 224; Whallon v. Gridley, 51 
Mich. 503, 16 N. W. 876 “County-seat” 
means the county town as the seat of govern- 
ment. Dunne v. Rock Island County, 283 
Il. 628, 119 N. E. 591, 595. It is the place 
where the courthouse is situated, and the dis- 
trict and county courts are held. Turner v. 
Tucker, 113 Tex. 434, 258 S. W. 149, 150. 


—County sessions. In England, the court of 
general quarter sessions of the peace held 
in every county once in every quarter of a 
year. Mozley & Whitley. 


—County site. The seat of government of the 
county. Board of Revenue of. Covington 
County v. Merrill, 193 Ala. 521, 68 So. 971, 
977. The courthouse site. Board of Revenue 
of Jefferson County v. Huey, 195 Ala. 83, 70 
So. 744, 746, 


—County-town. The county-seat; the town in 
which the seat of government of the county is 
located. State v. Cates, 105 Tenn. 441, 58 S. 
W. 649. 


~—County treasury. Not the physical place of 
deposit, but the funds deposited to the credit 
of the county. State v. Kurtz, 110: Ohio St. 
332, 144 N. E. 120, 123. 


—County warrant. An order or warrant 
drawn by some duly authorized officer of the 
county, directed to the county treasurer and 
directing him to pay out of the funds of the 
county a designated sum of money to a named 
individual, or to his order or to bearer. Sav- 
age v. Mathews, 98 Ala. 535, 13 So. 328; Craw- 
ford v. Noble County, 8 Okl. 450,.58 P..616: 
People v. Rio Grande County, 11 Colo. App. 
124, 52 P. 748; Littlejohn v. Littlejohn, 195 
Ala. 614, 71 So. 448, 449; Cleveland State 
Bank v. Cotton Exch. Bank, 119 Miss. 868, 81 
So. 170, 174; Quinn v. Reed, 130 Ark. 116, 197 
S. W. 15, 16. . 


—Foreign county. Any county having a judi- 
cial and municipal organization separate from 
that of the county where matters arising in 
the former county are called in question, 
though both may lie within the same state or 
country. 


COUPLED WITH AN INTEREST. This 
phrase, in the law of agency, has reference to 
a writing creating, conveying to, or vesting 
in the agent an interest in the estate or prop- 
erty which is the subject of the agency, as 


COUPONS 


distinguished from the proceeds or profits re- 
sulting from the exercise of the agency. 
George H. Rucker & Co. v. Glennan, 130 Va. 
511, 107 S. E. 725, 728. 


COUPONS. Interest: and dividend certifi- 
cates; also those parts of a commercial instru- 
ment which are to be cut, and which are evi- 
dence of something connected with the con- 
tract mentioned in the instrument. They are 
generally attached to certificates of loan, 
where the interest is payable at particular 
periods, and, when the interest is paid, they 
are cut off and delivered to the payer. Whar- 
ton. Toon v. Wapinitia Irr. Co., 117 Or. 374, 
248 P. 554, 556. 

In England, they are known as warrants or 
dividend warrants, and the securities to 
which they belong, debentures; 18 C. B. 372. 


Coupons are written contracts for the payment 
of a definite sum of money on a given day, and 
being drawn and executed in a form and mode for 
the purpose, that they may be separated from the 
bonds and other instruments to which they are 
usually attached, it is held that they are negotiable 
and that a suit may be maintained on them with- 
out the necessity of producing the bonds. Hach 
matured coupon upon a negotiable bond is a sepa- 
rable promise, distinct from the promises to pay 
the bonds or the other coupons, and gives rise to a 
separate cause of action. Aurora v. West, 7 Wall. 
88, 19 L. Ed. 42. See, also, Town of Cicero v. 
Clifford, 53 Ind. 191; Beaver County v. Armstrong, 
44 Pa, 63; Haven v. Depot Co., 109 Mass. 88; An- 
toni v. Wright, 22 Gratt. (Va.) 833; Lexington v. 
Butler, 14 Wall. 282, 20 L. Ed. 809; Thompson 
v. Perrine, 106 U. S. 689, 1 S. Ct. 564, 27 L. Ed 
298. 


—Coupon bonds. Bonds to which are attach- 
ed coupons for the several successive install- 
ments of interest to maturity. Benwell v. 
Newark, 55 N. J. Eq. 260, 36 A. 668 ; Tennessee 
Bond Cases, 114 U. S. 663, 5 S. Ct. 974, 29 L. 
Ed. 281. 


—Coupon notes. Promissory notes with cou- 
pons attached, the coupons being notes for 
interest written at the bottom of the princi- 
pal note, and designed to be cut off severally 
and presented for payment as they mature, 
Williams vy. Moody, 95 Ga. 8, 22 S. E. 30. 


COUR DE CASSATION. The supreme judi- 
eial tribunal of France, having appellate ju- 
risdiction only. For an account of its com- 
position and powers, see Jones, French Bar, 
22; Guyot, Repert. Univ. 


COURSE. In surveying, the direction of a 
line with reference to a meridian. 

In navigation, the “course” of a vessel is 
her apparent course, and not her heading at 
any given moment. The Hallgrim (C. ©. A.) 
20 F.(2d) 720, 721. It is her actual course. 
Liverpool, Brazil & River Plate Steam Nav. 
Co. v. U. S. (D. C.) 12 F.2d) 128, 129. 


COURSE OF BUSINESS. What is usually 
done in the. management of trade or business. 
Idom y. Weeks & Russell, 185 Miss. 65, 99. So. 
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761, 764. And see In re Malschick (D. C.) 217 
F. 492, 494. 


In Workmen’s Compensation Acts, the usual course 
of business of the employer covers the normal oper- 
ations which form part of the ordinary business 
carried on, and not including incidental and occa- 
sional operations having for their purpose the pres- 
ervation of the premises or the appliances used in 
the business. Walker v. Industrial Accident Com- 
mission, 177 Cal. 737, 171 P. 954, 955, L. R. A. 1918F, 
212. 

Commercial paper is said to be transferred, or 
sales alleged to have been fraudulent may be shown 
to have been made, “in the course of business,” or 
“in the usual and ordinary course of business,” 
when the circumstances of the transaction are such 
as usually and ordinarily attend dealings of the 
same kind and do not exhibit any signs of haste, 
secrecy, or fraudulent intention. Walbrun v. Bab- 
bitt, 16 Wall, 581, 21 L, Ed. 489; Clough v. Patrick, 
87 Vt. 429; Brooklyn, etc, R. Co, v. National 
Bank, 102 U. S. 14, 26 L. Ed. 61. 


COURSE OF EMPLOYMENT. The ‘words 
“in course of employment,” as applied to 
compensation for injuries within the purview 
of Workmen’s Compensation Acts, refer to 
the time, place, and circumstances under 
which the accident takes place. Fogg’s Case, 
125 Me, 168, 132 A. 129, 180; Walther v. 
American Paper Co, (N. J. Sup.) 98 A. 264, 
265; Hibberd v. Hughey, 110 Neb. 744, 194 
N. W. 859, 861; Cox v. Kansas City Refining 
Co., 108 Kan, 320, 195 P. 863, 864, 19 A. L. 
R. 90; Board of Education of City of Chicago 
v. Industrial Commission, 321 Ill. 23, 151 
N. E. 499, 500; Hendrix v. Franklin State 
Bank, 154 Tenn. 287, 290 S. W. 30; Lumber- 
men’s Reciprocal Ass’n v. Behnken (Tex. 
Civ. App.) 226 S. W. 154, 156; Phil Hollen- - 
bach Co. v. Hollenbach, 181 Ky. 262, 204 8. 
W. 152, 159, 18 A. L. R. 524; Brady v. Ore- 
gon Lumber Co., 117 Or. 188, 243 P. 96, 99, 
45 A. L. R. 812; Walker v. Hyde, 43 Idaho, 
625, 253 P. 1104, 1105. A workman is in 
course of employment when, within time cov- 
ered by employment, he is doing something 
which he might reasonably do while so em- 
ployed at proper place. Dambold y. Indus- 
trial Commission, 323 Ill. 377, 154 N. E. 128, 
129; In re Employers’ Liability Assur. Cor- 
poration, 215 Mass. 497, 102 N. E. 697, L. 
R. A. 1916A, 306; Conaway v. Marine Oil 
Co., Limited, 162 La. 147, 110 So. 181, 182; 
Brinkman v. Zuckerman, 192 Mich. 624, 159 
N. W. 316, 317; London Guaranty & Accident 
Co. v. Smith (Tex. Civ. App.) 290 S. W. 774, 
175; Novack v. Montgomery Ward & Co., 
158 Minn. 495, 198 N. W. 290, 292; In re 
McCrary, 109 Neb. 796, 192 N. W. 237, 239. 
In order that an injury may arise out of and 
in the course of employment, it must be re- 
ceived while the workman is doing the duty 
he is employed to perform and also as a 
natural incident of the work flowing there- 
from as a natural consequence and directly 
connected therewith. Di Salvio v. Menihan 
Co., 225 N.. Y. 123, 121 N. E. 766, 767. “In 
course of employment,” as used in Workmen’s 
Compensation Act, means in service of mas- 
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ter, and is not synonymous with “during the 
period covered by his actual’ employment.” 
An injury, to be within course of employ- 
ment, must occur during hours of employ- 
ment, which includes hours of leisure set 
apart in working hours for rest, recreation, 
or refreshment, but not time when employee 
is off premises, not engaged in employer's 
business, or at home preparing for work, or 
coming to or leaving work. Shoffler v. Le- 
high Valley Coal Co., 290 Pa. 480, 189 A. 
192, 198. An employee, even after closing 
time, is in the “course of employment” until 
a suitable opportunity has been given for 
him to leave the place of work. Field v. 
Charmette Knitted Fabric Co., 245 N. Y. 139, 
156 N. E. 642, 643; Munn v. Industrial 
Board, 274 Ill. 70, 113 N. E. 110, 112. See, 
also, Arising. 

The expression “in the course of his em- 
ployment,” in the rule that a master is liable 
for the torts of his servant done in the course 
of his employment, means while engaged in 
the service of the master, while engaged 
generally in the master’s work, as distin- 
guished from acts done when the servant 
steps outside of his employment to do an act 
for himself, not connected with his master’s 
business. Sina y. Carlson, 120 Minn. 283, 
139 N. W. 601, 602: And see Birmingham 
Ledger Co. v. Buchanan, 10 Ala. App. 527, 65 
So. 667, 670. 


COURSE OF RIVER. The course of a river 
is a line parallel with its banks; the term is 
not synonymous with the “current” of the 
river. Attorney General v. Railroad Co., 9 
N. J. Eq. 550. 


COURSE OF THE VOYAGE. By this term 
is understood the regular and customary 
track, if such there be, which a ship takes 
in going from one port to another, and the 
shortest way. Marsh. Ins. 185; Phill. Ins. 
981. 


COURSE OF TRADE. What is customarily 
or ordinarily done in the management of 
trade or business. 


COURSE OF VEIN. In mining, the “course 
of the vein” appearing on the surface is the 
course of its apex, which is generally inclined 
and undulated and departs more or less ma- 
terially from the strike. Stewart Mining Co, 
v. Bourne (C. ©. A.) 218 F. 327, 329. 


COURT. A space which is uncovered, but 
which may be partly or wholly inclosed by 
buildings or walls. Smith v. Martin, 95 OKL 
271, 219 P. 312, 318. In this sense, the term 
may include a street which is without an open- 
ing at one end. Melvin v. Central Const. 
Co., 185 Ky. 659, 215 S. W. 811. 


In Legislation 


A legislative assembly. Parliament is call- 
ed in the old books a court of the king, no- 
bility, and commons assembled. Finch, Law, 
b. 4,-€. 1, p. 233; Fleta, lib. 2, c. 2. 
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The application of the term—which originally. de- 
noted the place of assembling—to denote the as- 
semblage, resembles the similar application of the 
Latin term curia, and is’ readily explained by the 
fact that the earlier courts were merely assemblag- 
es, in the court-yard of the baron or of the king 
himself, of those who were qualified and whose . 


-duty it was so to appear at stated times or upon 


summons. Traces of this usage and constitution 
of courts still remain in the courts baron, the 
various courts for the trial of impeachments in 
England and the United States, and in the control 
exercised by the parliament of England and the 
legislatures of the various states of the United 
States over the organization of courts of justice, as 
constituted in modern times. This meaning of the 
word has also been retained in the titles of some 
deliberative bodies, such as the ‘‘general court” 
of Massachusetts, i. e., the legislature, 


In International Law 


The person and suite of the sovereign; the 
place where the sovereign sojourns with his 
regal retinue, wherever that may be. The 
English government is spoken of in diplomacy 
as the court of St. James, because the palace 
of St. James is the official palace. 


In Practice 


An organ of the government, belonging to 
the judicial department, whose function is 
the application of the laws to controversies 
brought before it and the public administra- 
tion of justice. White County v. Gwin, 136 
Ind. 562, 36 N. E. 237, 22 L. R. A. 402; Brad- 
ley v. Town of Bloomfield, 85 N. J. Law, 506, 
89 A. 1009. 

The presence of a sufficient number of the 
members of such a body regularly convened 
in an authorized place at an appointed time, 
engaged in the full and regular performance 
of its functions. Brumley v. State, 20 Ark. 
TT; Wightman v. Karsner, 20 Ala. 446. 

A body in the government to which the ad- 
ministration of justice is delegated. A body 
organized to administer justice, and including 
both judge and jury. Houston Belt & Termi- 
nal Ry. Co, v. Lynch (Tex. Com. App.) 221 
S. W. 959, 960; People ex rel. Thaw v. Grifen- 
hagen (Sup.) 154 N. Y. S..965, 970; Road 
Dist. No. 4 v. Frailey, 318 Ill. 568, 145 N. E. 
195, 198; State v. White, 182 Tenn. 203, 177 
S. W. 478; City of Tuscaloosa v. Hill, 14 Ala: 
App. 541, 69 So. 486, 488; Filbin Corporation 
v. U. S. (D. C.) 265 F. 354, 359; State v. Rami- 
rez, 34 Idaho, 623, 203 P. 279, 283, 29 A. L. R. 
297; Peterson v. Fargo-Moorhead St. Ry. 
Co., 87 N: D. 440, 164 N. W. 42, 49. 

A tribunal officially assembled under au- 
thority of law at the appropriate time and 
place, for the administration of justice. In 
re Carter’s Estate, 254 Pa. 518, 99 A. 58. 


A “court” is an Incorporeal, political being, com- 
posed of one or more judges, who sit at fixed times 
and places, attended by proper officers, pursuant to 
lawful authority, for the administration of justice. 
State v. Le Blond, 108 Ohio St. 126, 140 N. E. 510, 
512. 

A court may be described as an organized body 
with defined powers, meeting at certain times and 
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places for the hearing and decision of causes and 
other matters brought before it, and aided in this, 
its proper business, by its proper officers, viz, at- 
torneys and counsel to present and manage the busi- 
ness, clerks to record and attest its acts and deci- 
sions, and ministerial officers to execute its com- 
mands, and secure due order in its proceedings. 
Ex parte Gardner, 22 Nev. 280, 39 P. 570; Hertzen 
v. Hertzen, 104 Or. 423, 208 P. 580, 582. 

A “court” consists of persons officially assembled 
at a time and place appointed by law for the ad- 
ministration of justice. Bland v. Kennamer (C. 
C. A.) 6 F.(2d) 180, 131. 


The place where justice is judicially ad- 
ministered. Co. Litt. 58a; 3 Bl. Comm. 23. 
Railroad Co. v. Harden, 118 Ga, 456, 38 S. E. 
950; Summers v. Kramer, 271 Pa. 189, 114 
A. 525, 527; Finkle v. Superior Court of Cal- 
ifornia in and for San Bernardino County, 
71 Cal. App. 97, 234 P. 482, 483; Hobart v. 
Hobart, 45 Iowa, 501. 

The judge, or the body of judges, presiding 
over a court. 


The words “court” and “judge,” or “judges,” are 
frequently used in statutes as synonymous. When 
used with reference to orders made by the court 
or judges, they are to be so understood. State v, 
Caywood, 96 Iowa, 367, 65 N. W. 3885; Michigan 
Cent. R. Co. v. Northern Ind. R. Co., 3 Ind. 239; 
In re Parker, 208 N. Y. S. 556, 558, 212 App. Div. 
169; Gray v. Bank of Moundville, 214 Ala. 260, 
107 So, 804, 805; People v. Gilbert, 227 Mich. 538, 
198 N. W. 971, 972; Robertson v. Derrick, 113 Ark. 
40, 166 S. W. 986; State v. Anderson, 114 Kan. 297, 

"217 P. 327, 330. But see Moritz v, Luzerne County, 
283 Pa. 349, 129 A. 85, 86; Tuttle v. Hutchison, 173 
Iowa, 503, 151 N. W. 845, 846; Lamb v. Harrison, 
91 Fla. 927, 108 So. 671, 674; City of Moline v. Chi- 
cago, B. & Q. R. Co., 262 Ill. 52, 104 N. E. 204, 206. 

The word “court” is often employed in statutes 
otherwise than in its strict technical sense, and is 
applied to various tribunals not judicial in their 
character; State v. Howat, 107 Kan. 423, 191 P. 
585, 589; for example, in New Jersey, the “court 
of pardons’; In re Court of Pardons, $7 N, J. 
Eq. 555, 129 A. 624, 625. 


Classification 


Courts may be classified and divided ac- 
cording to several methods, the following be- 
ing the more usual: 

Courts of record and courts not of record; 
the former being those whose acts and ju- 
dicial proceedings are enrolled, or recorded, 
for a perpetual memory and testimony, and 
which have power to fine or imprison for 
contempt. Error lies to their judgments, and 
they generally possess a seal. Courts not of 
record are those of. inferior dignity, which 
have no power to fine or imprison, and in 
which the proceedings are not enrolled or re- 
corded, 8 Bl. Comm. 24; 3 Steph. Comm. 
883; The Thomas Fletcher (C. C.) 24 F. 481; 
Ex parte Thistleton, 52 Cal. 225; Thomas 
v. Robinson, 3 Wend. (N. Y.) 268; Erwin v. 
U. S. (D. C.) 37 F. 488, 2 L, R. A. 229; Wood- 
man v. Somerset County, 37 Me. 29; Hein- 
inger v. Davis, 96 Ohio St. 205, 117 N. E. 229, 
231. 
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A “court of record” is a Judicial tribunal having 
attributes and exercising functions independently 
of the person of the magistrate designated generally 
to hold it, and proceeding according to the course 
of common law, its acts and proceedings being 
enrolled for a perpetual memorial. Jones v. Jones, 
188 Mo. App. 220, 175 S. W. 227, 229; Ex parte 
Gladhill, 8 Metec. (Mass.) 171, per Shaw, C. J. 
See, also, Ledwith vy. Rosalsky, 244 N. Y. 406, 155 N. 
E. 688, 689. 

A “court of record” is one the history of whose 
proceedings is perpetuated in writing by some duly 
authorized person. Tourtelot v. Booker (Tex, Civ. 
App.) 160 S. W. 293, 297; Naro v. State, 212 Ala. 
5, 101 So. 666, 667; Newman v. Basch, 152 N. Y. 8. 
456, 459, 89 Misc. Rep. 622; 3 Bla. Comm. 24. 

Courts may be at the same time of record for 
some purposes and not of record for others. 
Wheaton v. Fellows, 23 Wend. (N. Y.) 376; Lester 
v. Redmond, 6 Hill (N. Y.) 590; Ex parte Glad- 
hill, 8 Mete. (Mass.) 168. 


Superior and inferior courts; the former 
being courts of general original jurisdiction 
in the first instance, and which exercise a 
control or supervision over a system of lower 
courts, either by appeal, error, or certiorari; 
the latter being courts of small or restricted 
jurisdiction, and subject to the review or 
correction of higher courts. Sometimes the 
former term is used to denote a particular 
group or system of courts of high powers, 
and all others are called “inferior courts.” 


To constitute a court a superior court as to any 
class of actions, within the common-law meaning 
of that term, its jurisdiction of such actions must 
be unconditional, so that the only thing requisite 
to enable the court to take cognizance of them is 
the acquisition of jurisdiction of the persons of 
the parties. Simons v, De Bare, 4 Bosw. (N. Y.) 
547. 

An inferior court is a court whose judgments or 
decrees can be reviewed, on appeal or writ of er- 
ror, by a higher tribunal, whether that tribunal be 
the circuit or supreme court. Nugent v. State, 18 
Ala. 521. 


Civil and criminal courts; the former be- 
ing such as are established for the adjudi- 
cation of controversies between subject and 
subject, or the ascertainment, enforcement, 
and redress of private rights; the latter, such 
as are charged with the administration of 
the criminal laws, and the punishment of 
wrongs to the public. 

Equity courts and law courts; the former 
being such as possess the jurisdiction “of a 
chancellor, apply the rules and principles of 
chancery. law, and follow the procedure in 
equity; the latter, such as have no equitable 
powers, but administer justice aceording to 
the rules and practice of the common law. 

As to the division of courts according to 
their jurisdiction, see Jurisdiction. 

As to several names or kinds of courts not 
specifically described in the titles immediate- 
ty following, see Arches Court, Appellate, 
Circuit Courts, Consistory :Courts, County, 
Customary Court Baron, Ecclesiastical Courts, 
Federal Courts, Forest Courts, High Commis- 
sion Court, Instance;:-Court, Justice Court, 
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Justiciary Court, Maritime Court, Mayor's 
Court, Moot Court, Municipal Court, Orphans’ 
Court, Police Court, Prerogative Court, Prize 
Court, Probate Court, Superlor Courts, Su- 
preme Court, and Surrogate’s Court. 

As to court-hand, court-house, court-lands, 
court rolls, courtyard, see those titles in their 
alphabetical order infra. 


In General 


—Court above, court below. In appellate prac- 
tice, the “court above” is the one to which a 
cause is removed for review, whether by ap- 
peal, writ of error, or certiorari; while the 


“court below” is the one from which the case. 


is removed. Golug v. Schnell, 6 Ohio Dec. 933 ; 
Rev. St. Tex. 1895, art. 1886 (Vernon’s Ann. 
Rev. Civ. St. art. 2252). 


—Court in bank. A meeting of all the judges 
of a court, usually for the purpose of hearing 


arguments on demurrers, points reserved, mo-. 


tions for new trial, etc., as distinguished from 
sessions of the same court presided over by 
a Single judge or justice. 


—Court of competent Jurisdiction. One hav- 
ing power and authority of law at the time 
of acting to do the particular act. Ex parte 


Plaistridge, 68 Okl. 256, 173 P. 646, 647. One 


having Jurisdiction under the state Constitu- 
tion and laws to determine the question in 
controversy. Texas Tmployers’ Ins, Ass’n v, 
Nunamaker (Tex. Civ, App.) 267.8. W. 749, 
751. A court for the administration of jus- 
tice as established by the Constitution or 
statute. Bradley v. Town of Bloomfield, 85 
N. J. Law, 506, 89 A. 1009. 


—Court of limited jurisdiction. When a court 
of general jurisdiction proceeds under a spe- 
cial statute, it is a “court of limited jurisdic- 
tion” for the purpose of that proceeding, and 
its jurisdiction must affirmatively appear. 
Osage Oil & Refining. Co.. v. Interstate Pipe 
Co., 124 Okl. 7, 253 P. 66, 71. 


—De facto court. One established; organized, 
and exercising its Judicial functions under au- 
thority of a statute apparently valid, though 
such statute may be in fact unconstitutional 
and may be afterwards so adjudged; or a 
court established and acting under the au- 
thority: of a de facto government. 1 Bl. 
Judgm..§ 173; Burt v. Railroad Co., 31 Minn. 
472, 18 N. W. 285; In re Manning, 139 U. 8. 
504, 11 S. Ct. 624, 35 L. Ed. 264; Gildemeister 
v. Lindsay, 212 Mich. 299, 180 N. W. 683, 635. 


—Full court. A session of a court, which is 
attended by all the judges or justices com- 
posing it. 


—Spiritual courts. In English law. The ec- 
clesiastical courts, or courts Christian. See 
3 Bl. Comm, 61. ~ 


COURT-BARON. . In English law. A court 
which, although not. one of record, is incident 


COURT FOR THE CORRECTION OF ERRORS: 


to every manor; and eannot be severed there- 
from. It was ordained for the maintenance 
of the services and duties stipulated for by. 
lords of manors, and for the purpose, of de- 
termining actions of a personal nature, where 
the debt or damage was under forty shillings. 
Wharton; 1 Poll. & Maltl. Hist. E. L. 580. 
Customary coxrt-baron is one appertaining 
entirely to copyholders. 3 Bl Comm. 33. 
Freeholders’ court-baron is one held before 
the freeholders who owe suit and service to 
the manor. It is the court-baron proper. 


Coke (ist Inst. 53 a) speaks of the Court Baron 
as being of the two natures just indicated. Black- 
stone (3 Comm, 83) says that, though in their na- 
ture distinct, they are frequently confounded to- 
gether, Later writers. doubt if there were twa 
courts; 1 Poll. & Maitl. Hist. E. L. 580. 


COURT CHRISTIAN. The ecclesiastical 
courts in England are often so called, as dis- 
tinguished from the civil courts. 1 Bl. Comm. 
83; 3 Bl. Comm. 64; 3 Steph. Comm. 430. 


f COURT FOR CONSIDERATION OF CROWN 


CASES RESERVED, A court established by 
St. 11 & 12 Vict. c. 78, composed of such of 
the judges of the superior courts of West- 
minster as were able to attend, for the con- 
sideration of questions of law reserved by any 
judge in a court of oyer and terminer, gaol 
delivery, or quarter sessions, before which a 
prisoner had been found guilty by verdict. 
Such question is stated in the form of a spe- 
cial case. Mozley & Whiteley; 4 Steph. 
Comm. 442. The trial judge was empowéred 
to “state a case” for the opinion of that court. - 
He could not-be compelled to do so, and only 
a question of law could be raised. If the 
court considered that the point had ‘been 
wrongly decided at the trial, the conviction 
would be quashed. By Act of 1907, the Court 
of Criminal Appeal was created and the Court 
for Crown Cases Reserved was abolished. 


COURT FOR DIVORCE AND MATRIMONI- 
AL CAUSES. This court was established by 
St. 20 & 21 Vict. c. 85, which transferred ‘to 
it all jurisdiction then exercisable by any 
ecclesiastical court in England, in matters 
matrimonial, and also gave. it new powers. 
The court consisted of the lord chancellor, 
the three chiefs, and three senior puisne 
judges of the common-law courts, and the 
judge ordinary, who together constituted, and 
still constitute, the “full court.” .. The judge 
ordinary heard almost all matters in the first 
instance. By the judicature act, 1873, § 3, 
the jurisdiction of the court was transferred 
to the supreme court of judicature, Sweet... 


COURT FOR THE CORRECTION OF ER- 
RORS. The style of a court having jurisdic- 
tion for review, by appeal or writ of error. 
The name was formerly. used in New. York 
and South Carolina, 


COURT FOR THE RELIEF OF INSOLVENT DEBTORS 


COURT FOR THE RELIEF OF INSOLVENT 
DEBTORS. In English law. A local court 
which had its sittings in London only, which 
received the petitions of insolvent debtors, and 
decided upon the guestion of granting a dis- 
charge. See 3 Steph. Com. 426; 4 id. 287. 
Abolished by the Bankruptey Act of 1861. 


COURT FOR THE TRIAL OF IMPEACH- 
MENTS. A tribunal empowered to try any 
officer of government or other person brought 
to its bar by the process of impeachment. In 
England, the house of lords constitutes such 
a court; in the United States, the senate; 
and in the several states, usually the upper 
house of the legislative assembly. 


COURT-HAND. In old English practice. 
The peculiar hand in which the records of 
courts were written from the earliest period 
down to the reign of George IF. Its character- 
istics were great strength, compactness, and 
undeviating uniformity; and its use undoubt- 
edly gave to the ancient record its acknowl- 
edged superiority over the modern, in the im- 
portant quality of durability. 

The writing of this hand, with its peculiar 
abbreviations and contractions, constituted, 
while it was in use, an art of no little import- 
ance, being an indispensable part of the pro- 
fession of “clerkship,” as it was called. Two 
sizes of it were employed, a large and a small 
hand; the former, called “great court-hand,” 
being used for initial words or clauses, the 
placita of records, ete. Burrill. 


COURT-HOUSE. The building occupied for 
- the public sessions of a court, with its various 
offices. The building occupied and appropri- 
ated according to law for the holding of 
courts. Board of Sup’rs of Stone County V. 
O'Neal, 180 Miss. 57, 98 So. 488, 484. The 
term may be used of a place temporarily occu- 
pied for the sessions of a court, though not 
the regular court-house. Harris v. State, 72 
Miss. 960, 18 So. 387, 33 L. R. A. 85; Vigo 
County v. Stout, 186 Ind. 53, 35 N. E. 683, 
22 L. R. A. 398; Waller v. Arnold, 71 IU. 
353; Kane v. McCown, 55 Mo. 181, 198; and 
see Hambright v. Brockman, 59 Mo. 52. 


The word may be synonymous with “county site” 
and signify the seat of government. Board of Rev- 
enue of Jefferson County v. Huey, 195 Ala. 83, 70 
So. 744, 746, 


COURT, HUNDRED. See Hundred Court. 


COURT-LANDS. Domains or lands kept in 
the lord’s hands to serve his family. 


COURT-LEET. 
court of record held once in the year, and not 
oftener, within a particular hundred, lord- 
ship, or manor, before the steward of the 
leet; being the king’s court granted by ehar- 
ter to the lords of those hundreds or manors, 
Its office was to view the frankpledges,—that 
is, the freemen within the liberty; to present 
by jury crimes happening within the jurisdic- 


The name of an English 
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tion; and to punish trivial misdemeanors. 
It has now, however, for the most part, fallen 
into total desuetude; though in some manors 
a court-leet is still periodically held for the 
transaction of the administrative business of ` 
the manor. Mozley & Whitley; Odgers, C. L. 
965; Powell, Courts Leet; 1 Reeve, Hist. Eng. 
Law; Inderwick, King’s Peace 11; 1 Poll. & 
Maitl. 568; 4 Steph. Com. 306. 


COURT-MARTIAL. A military court, con- 
vened under authority of government and 
the articles of war, for trying and punishing 
military offenses committed by soldiers or 
sailors in the army or navy. People v. Van 
Allen, 55 N. Y. 31; Carver v. U. S., 16 Ct. Cl. 
361; U. S. v. Mackenzie, 30 Fed. Cas. 1160. 

Such courts exist and have their jurisdic- 
tion by virtue of the military law, the court 
being constituted and empowered to act in 
each instance by authority from a command- 
ing officer. 


COURT OF ADMIRALTY... A court having 
jurisdiction of causes arising under the rules 
of admiralty law. See Admiralty. 


High Court of Admiralty 


In English law. This was a court which 
exercised jurisdiction in prize cases, and had 
general jurisdiction in maritime causes, on 
the instance side. Its proceedings were usual- 
ly in rem, and its practice and principles de- 
rived in large measure from the civil law. 
The judicature acts of 1873 transferred all 
the powers and jurisdiction. of this tribunal 
to the probate, divorce, and admiralty division 
of the high court of justice. 


COURT OF ANCIENT DEMESNE. In Eng- 
lish law. A court of peculiar constitution, 
held by a bailiff appointed by the king, in 
which alone the tenants of the king’s demesne 
could be impleaded. 2 Burrows, 1046; 1 
Spence, Eq. Jur. 100; 2 Bl. Comm. 99; 1 
Steph. Comm, 224; 1 Poll. & Maitl. 367, 


COURT OF APPEAL, HIS MAJESTY’S. The 
chief appellate tribunal of England. It was 
established by the judicature acts of 1873 and 
1875, and is invested with the jurisdiction 
formerly exercised by the court of appeal in 
chancery, the exchequer chamber, the judi- 
cial committee of the privy council in admiral- 
ty and lunacy appeals, and with general ap- 
pellate jurisdiction from the high court of 
justice. 


COURT OF APPEALS, In American law. 
An appellate tribunal which, in Kentucky, 
Maryland, the District of Columbia, and New 
York, is the court of last resort. In Delaware 
and New Jersey, it is known ‘as the “court 
of errors and appeals ;” in Virginia and West 
Virginia, the “supreme court of appeals”; in 
Connecticut, the Supreme Court of Errors; in 
Massachusetts and Maine, the Supreme Judi- 
cial Court; in the other states, and in the 
federal courts, the Supreme Court. In Texas 
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the Courts of Civil Appeals are inferlor to the 
supreme court. ` ` 


COURT OF APPEALS IN CASES OF CAP- 
TURE. A court erected by act of congress 
under the articles of confederation which pre- 
ceded the adoption of the constitution. It 
had appellate jurisdiction in prize causes. 


COURT OF ARBITRATION OF THE CHAM- 
BER OF COMMERCE. A court of arbitra- 
tors, created for the convenience of mer- 
chants in the city of New York, by act of the 
legislature of New York. It decides dis- 
putes between members of the chamber of 
commerce, and between members and outside 
merchants who- voluntarily submit themselves 
to the jurisdiction of the court. 


COURT OF ARCHDEACON. The most in- 
ferior of the English ecclesiastical courts, 
from which an appeal generally lies to that 
of the bishop (i. e., to the Consistory Court). 
8 Bl. Comm. 64; 1 Holdsw. Hist. E. L. 369. 


COURT OF ASSISTANTS. A court in Mas- 
sachusetts organized in 1630, consisting of the 
governor, deputy governor and assistants. It 
exercised the whole power both legislative and 
judicial of the colony and an extensive chan- 
cery jurisdiction as well. $S. D. Wilson in 18 
Am. L. Rev. 226. 


COURTS OF ASSIZE AND NISI PRIUS. 
Courts in England composed of two or more 
commissioners, called “judges of assize,” (or 
of “assize and nisi prius,”) who are twice in 
every year sent by the king’s special commis- 
sion, on circuits all round the kingdom, to try, 
by a jury of the respective counties, the 
truth of such matters of fact as are there un- 
der dispute in the courts of Westminster Hall, 
3 Steph. Comm. 421, 422; 3 Bl. Comm. 57; 
2 Odger, Com. Law, 985. , 


COURT OF ATTACHMENTS. The lowest 
of the three courts held in the forests. It has 
fallen into total disuse. 


It was held before the verderers of the forest 
once in every forty days, to view the attachments 
by the foresters for offences against the vert and 
the venison. It had cognizance only of small tres- 
passes. Larger ones were enrolled and heard by 
the Justices in Eyre. 1 Holdsw. Hist. E. L. 343, 


COURT OF AUDIENCE. An ecclesiastical 
court, in which the primates once exercised in 
person a considerable part of their jurisdic- 
tion. Such courts seem to be now obsolcte, 
or at least to be only used on the rare occur- 
rence of the trial of a bishop. Phillim. Ecc. 
Law, 1201, 1204; 1 Holdsw. Hist. B. L. 371. 


COURT OF AUGMENTATION. An English 
court created in the time of Henry VIII (27 
Hen, VIII, c. 27), with jurisdiction over the 
property and revenue of certain religious 
foundations, which had been made over to the 
king by act of parliament, and over suits re- 
lating to the same. 


COURT OF THE CHIEF JUSTICE IN EYRE 


It was called “The Court of the Augmentations 
of the Revenues of the King’s Crown” (from the 
augmentation of the revenues of the crown de- 
Tived from the suppression of the monasteries), 
and was dissolved in the reign of Queen Mary, but 
the Office of Augmentation remained long after; 
the records of the court are now at the Public 
Record Office. Cowell. 


COURT OF BANKRUPTCY. An English 
court of record, having original and appellate 
jurisdiction in matters of bankruptcy, and 
invested with both legal and equitable powers 
for that purpose. The Bankrupt Law Con- 
solidation Act, 1849. By the judicature acts, 
1873 and 1875, the court of bankruptcy was 
consolidated into the supreme court of judi- 
cature. 

In the United States, the Bankruptcy, Act, 
§ 1 (8), 11 USCA § 1 (8), as amended May 27, 
1926, c. 406, § 1, 44 Stat. 662, provides that 
“ ‘courts of bankruptcy’ shall include the dis- 
trict courts of the United States and of the 
Territories and possessions to which this ti- 
tle is or may after July 1, 1898, be applicable, 
the Supreme Court of the District of Colum- 
bia, and the United States Court of Alaska.” 


COURT OF BROTHERHOOD. An assembly 
of the mayors or other chief officers of the 
principal towns of the Cinque Ports in Eng- 
land, originally administering the chief pow- 
ers of those ports, now almost extinct. Cent. 
Dict. 


COURT OF CHANCERY. A court having the 
jurisdiction of a chancellor; a court admin- 
istering equity and proceeding according to 
the forms and principles of equity. In Eng- 
land, prior to*the judicature acts, the style 
of the court possessing the largest equitable 
powers and jurisdiction was the “high court 
of chancery.” In some of the United States, 
the title “court of chancery” is applied to a 
court possessing general equity powers, dis- 
tinct from the courts of common law. Par- 
meter v. Bourne, 8 Wash. 45, 35 P. 586; Bull 
v. International Power Co., 84.N. J. Eq. 209, 93 
A. 86, 88. 


The terms “equity” and “chancery,” “court of 
equity” and “court of chancery,” are constantly 
used as synonymous in the United States. It is 
presumed that this custom arises from the circum- 
stance that the equity jurisdtetion which is exer- 
cised by the courts of the- various states is as- 
similated to that possessed by the English courts 
of chancery. Indeed, in some of the states it is 
made identical therewith by statute, so far as con- 
formable to our institutions, See Wagner v. Arm- 
strong, 93 Ohio St. 443, 113 N. E. 297, 401. 


COURT OF THE CHIEF JUSTICE IN EYRE. 
The highest of the courts of the forest, held 
every three years, by the chief justice, to in- 
quire of purprestures or encroachments, as- 
sarts, or cultivation of forest land, claims to 
franchises, parks, warrens, and vineyards in 
the forest, as well as claims of the hundred, 
claims to the goods of felons found in the for- 
est, and any other civil questions that might 


COURT OF CHIVALRY 


arise within the forest limits. But it had 
no criminal jurisdiction, except of offenses 
against the forest laws. It was called also 
the court of justice seat. Inderwick, King’s 
Peace. Since the Restoration the forest laws 
have fallen into disuse. The office was abol- 
ished in 1817. 


COURT OF CHIVALRY. In English law. 
The name of a court anciently held as a court 
of honor merely, before the earl-marshal, and 
as a criminal court before the lord high con- 
stable, jointly with the earl-marshal. (But 


it is also said that this court was held by ` 


the constable, and after that office reverted 
to the crown in the time of Henry VIII., 
by the earl-marshal. Davis, Mil. Law 13.) 
It had jurisdiction as to contracts and oth- 
er matters touching deeds of arms or war, 
as well as pleas of life or member. It also 
correeted encroachments in matters of coat- 
armor, precedency, and other distinctions of 
families. It is now grown entirely out of 
use, on account of the feebleness of its juris- 
diction and want of power to enforce its 
judgments, as it could neither fine nor im- 
prison, not being a court of record. 3 Bl. 
Comm. 68; 4 Broom & H. Comm. 360, note; 
3 Bl. Comm, 108; 3 Steph. Comm. 335, note 
I; 7 Mod. 187. 


COURTS OF CINQUE PORTS. In English 
law. Courts of limited local jurisdiction for- 
merly held before the mayor and jurats 
(aldermen) of the Cinque Ports., Their juris- 
diction was not affected by the Judicature 
Act of 1873. See 1 Holdsw. Hist. Ð. L. 305; 
3 Bla. Comm. 79; 2 Steph. Comm. 499. 


COURT OF CLAIMS. One of the courts of 
the United States, e&Stablished in 1855. U. 
S. v. Klein, 18 Wall. (U. S.) 128, 144, 20 L. 
Hd. 519. It consists of a chief justice and 
four associates, and holds one annual session. 
It is located at Washington, Its jurisdiction 
extends to all claims against the United 


States arising out of any contract with the 


government or based on an act of congress 
or regulation of the executive, and all claims 
referred to it by either house of congress, as 
well as to claims for exoneration by a dis- 
bursing officer. Its judgments are, in cer- 
tain cases, reviewable by the United States 
supreme court. It has no equity powers. 
Its decisions are reported and published. 
This name is also given, in some of the 
states, either to a special court or to the or- 


dinary county court sitting “as a court of. 


claims,” having the special duty of auditing 
and ascertaining the claims against the coun- 
ty and expenses incurred by it, and providing 


for their payment. by appropriations out of © 


the county levy or annual tax. Meriweather 
v. Muhlenburg County Court, 120 U. S. 354, 
7 S. Ct. 568, 30 L. Ed. 653. 


COURT OF THE CLERK OF THE.MARKET. 


_ Ecclesiastical Courts, A, 1; 
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of misdemeanors committed therein. The 
jurisdiction over weights and measures for- 
merly exercised was taken away by stat. 5 
& 6 Will. IV. c. 63; 9 M. & W. 747. 4 Steph. 
Comm, 323. 


COURT OF COMMISSIONERS OF SEWERS. 
The name of certain English courts created 
by commission under the great seal pursuant 
to the statute of sewers (23 Hen. VIII. c. 5}. 


COURT OF COMMON PLEAS, 


In English Law 


One of the four superior courts at West- 
minster, which existed up to the passing of 
the judicature acts. It was also styled the 
“Common Bench.” It was one of the eourts 
derived from the breaking up of the aula 
regis, and had exclusive jurisdiction of all 
real actions and of communia placita,.or com- 
mon pleas, i. e., between subject and subject. 
It was presided over by a chief justice with 
four puisne judges (later five, by virtue of 31 
& 82 Vict. c. 125, § 11, subsec, 8). Appeals 
lay anciently to the king’s bench, but after- 
wards to the exchequer chamber. See 3 BI 
Comm. 37, et seq. Its jurisdiction was alto- 
gether confined to civil matters, having no 
cognizance in criminal cases, and was con- 
current with that of the queen’s bench and 
exchequer in personal actions and ejectment. 
Wharton. 

tn American Law 


The name sometimes given to a court of 
original and genera! jurisdiction for the trial 
of issues of fact and law according to the 
principles of the common law. See Moore 
v. Barry, 30 5. C. 580, 9 S. E. 589, 4 L. R. 
A. 294, . 


COURT OF COMMON PLEAS FOR THE 
CITY AND COUNTY OF NEW YORK. The 
oldest court in the state of New York, no 
longer in existence. ' 


COURT OF CONSCIENCE. The same as 
courts of request, (q. v.). This name is also 
frequently applied to the courts of equity or 
of chancery, not as a name but as a descrip- 
tion. See Harper v. Clayton, 84 Md. 346, 
35 A. 1088, 35 L. R. A. 211, 57 Am. St. Rep.. 
407. And see Conscience. 


COURT OF CONVOCATION. In English ec- 
clesiastical law. A court, or assembly, com- 
prising all the high officials of each province 
and representatives of the minor clergy. It 
is in the nature of an ecclesiastical parlia- 
ment; and, so far as its judicial functions 
extend, it has jurisdiction of cases of heresy, : 
schism, and other purely ecclesiastical mat- 
ters. An-appeal lies to the king in council. 
2 & 3 Will. IV. ec. 92; Cowell; Bae. Abr. 
1 Bla. Comm. 
279; 2 Steph. Com. 525, 668;: 2 Burn, Eccl. 


> Law, 18. Convocation exercises no jurisdic- 
An English court.of inferior Jurisdiction.held , 
in, every. fair. or market, for the. punishment.. 


tion at the present day. 


1 Holdsw. Hist, E: 
L. 378. K Po pea 
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COURT OF THE CORONER. In English 
Jaw. A court of record, to inquire, when 
any one dies in prison, or comes to a violent 
or sudden death, by what manner he came 
to his end. 4 Steph. Comm. 323; 4 Bl. Comm. 
274. Now generally known as an inquest. 
See Coroner. 


COURT OF THE COUNTIES PALATINE. 
In English law. A species of private court 
which formerly appertained to the counties 
palatine of Lancaster and Durham. See 1 
Holdsw. Hist. E. L. 47; 1 Steph. Hist. ©. L. 
138; Coke, 4 Inst. 239; 1 Harg. L. Tr. 378 


COURT OF COUNTY COMMISSIONERS. 
In some states, a court of record in each 
county. Thus, in Alabama, it is composed of 
the judge of probate, as principal judge, and 
four commissioners, who are elected at the 
times prescribed by law, and hold office for 
four years. Code Ala. 1886, § 819 (Code 1923, 
§ 6748). 


COURT OF CUSTOMS AND PATENT AP- 
PEALS. The title given by Act Mar. 2, 1929, 
c. 488, § 1, 45 Stat. 1475 (28. USCA § 301a), 
to a court of the United States created by 
Act Aug. 5, 1909, c. 6, § 28, 36 Stat. 91, 105, 
and then known as the Court of Customs 
Appeals, consisting of a presiding judge and 
four associate judges. In patent and trade- 
mark cases it has the appellate jurisdiction 
which prior to April 1, 1929, was vested. in 
the Court of Appeals of the District of Co- 
lumbia. Act Mar. 2, 1929, ce. 488, § 2 (a, d), 
45 Stat. 1476 (28 USCA § 309a). As to Its 
jurisdiction over appeals from the “Customs 
Court,” see that title. 


COURT OF DELEGATES. An English tri- 
bunal composed of delegates appointed by 
royal commission, and formerly. the great 
court of appeal in all ecclesiastical causes. 
The powers of the court were, by 2 & 3 Wm. 
IY. ‘ce, 92, transferred to the privy council. 
A commission of review was formerly grant- 
ed, in extraordinary cases, to revise a sen- 
tence of the court of delegates, when that 
court had apparently been led into material 
error. Brown; 3 Bl. Comm. 66; 1 Holdsw. 
Hist. E. L. 378. 


COURT OF THE DUCHY OF LANCASTER. 
A court of special jurisdiction, held before 
the chancellor of the duchy. or his deputy, 
concerning all matters of equity relating to 
lands holden of the king in right of the duchy 
of Lancaster. 3 BL, Comm. 78. 


COURT OF THE EARL MARSHAL. In the 
reign of William the Conqueror the marshal 
was next in rank to the constable, in com- 
mand of the army. When: the constable’s 
office ceased, his duties devolved upon the 
earl marshal, The military Court of the Con: 
stable came to be known as the Marshal’s 
Court, or, in its modern form, Court-Martial. 
Aside from its criminal jurisdiction, it -had 
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COURT OF EXCHEQUER 


much to do with questions relating to fiefs 
and military tenures, though not to property 
rights involved therein. Davis, Mil. Laws of 
U. S. 14. See Hale, Hist. C. L. 36; Grose, 
Mil, Antig. See Court of Chivalry; Courts- 
Martial; Constable of England. 


COURT OF EQUITY. A court which has 
jurisdiction in equity, which administers jus- 
tice and decides controversies in accordance 
with the rules, principles, and precedents of 
equity, and which follows the forms and pro- 
cedure of chancery; as distinguished from 
a court having the jurisdiction, rules, prin- 
ciples, and practice of the common law. 
Thomas v. Phillips, 4 Smedes & M. (Miss.) 
423. 


COURT OF ERROR. An expression applied 
especially to the court of exchequer chamber 
and the house of lords, as taking cognizance 
of error brought.. Mozley & Whitley; 3 
Steph. Comm. 333. It is applied in some of 
the United States to the court of last resort 
in the state; and in its most general sense 
denotes ‘any court having power to review 
the decisions of lower courts on appeal, er- 
ror, certiorari, or other process. See Court 
of Appeals: 


COURT OF ERRORS AND APPEALS. The 
court of last resort in the state of New Jer- 
sey is so named. Formerly, the same title 
was given to the highest court of appeal in 
New York. 


COURT OF EXCHEQUER. 


In English Law 


A very ancient court of record, set up by 
William the Conqueror as a part of the 
aula regis, and afterwards one of the four 
superior courts at Westminster. - It was, ` 
however, inferior in rank to both the king's 
bench and the common pleas. It was pre- 
sided over by a chief baron and four puisne 
barons. It was originally the king’s treas- 
ury, and was charged with keeping the king’s 
accounts and collecting the royal revenues. 
But pleas between subject and subject were 
anciently heard there, until this was forbid- 
den by the Articula super Charias, (1290,) 
after which its jurisdiction as a court only . 
extended to revenue cases arising out of the 
non-payment or withholding of debts to the 
crown. But the privilege of suing and being 
sued in this court was extended to the king’s 
accountants, and later, by the use of a con- 
venient fiction to the effect that the plain- 
tiff was the king’s debtor or accountant, the 
court was thrown open to all suitors in per- 
sonal actions. The exchequer had formerly 
both an equity side and a common-law side, 
but its equity jurisdiction was taken away by 
the statute 5 Vict. c. 5, (1842,) and trans- 
ferred to the court of chancery. The judica- 
ture act (1873) transferred the business and 
jurisdiction of this court to the “Exchequer 
Division” of the “High Court of Justice.” 


COURT OF EXCHEQUER 


In Scotch Law 


A court which formerly had jurisdiction 
of matters of revenue, and a limited jurisdic- 
tion over cases between the crown and its 
vassals where no questions of title were in- 
volved. 


COURT OF EXCHEQUER CHAMBER. The 
name of a former English court of appeal, 
intermediate between the superior courts of 
common law and the house of lords. When 
sitting as a court of appeal from any one of 
the three superior courts of common law, it 
was composed of judges of the other two 
courts. 3 Bl. Comm, 56, 57; 3 Steph. Comm. 
333, 356. By the judicature act (1878) the 
jurisdiction of this court is transferred to 
the court of appeal. 


COURT OF FACULTIES. A tribunal of the 
archbishop in England. 


It does not hold pleas in any suits, but creates 
rights to pews, monuments, and other mortuary 


matters, It had also various other powers under 
25 Hen. VIII, cœ. 21. Co. 4th Inst. 337; 2 Chit. 
Gen. Pr. 607, 


COURT OF FIRST INSTANCE. A court of 
primary jurisdiction. Courts of this title 
may be found in the jurisprudence of the 
Philippine Islands. 15 C. J. 688. 


COURTS OF THE FOREST. Courts held 
for the enforcement of the forest laws. In- 
derwick, King’s Peace. See Forest Courts. 


COURTS OF THE FRANCHISES. Jurisdic- 
tions in the early Norman ‘period which rest- 
ed upon royal grants—often assumed. Ed- 
ward I., in 1274, sent out commissioners to 
enquire by what warrant different landown- 
ers were exercising their jura regalia. There 
were muny varieties of lesser franchises, 
Some of these franchises were recognized as 
existing by the County Courts Acts, 1846~ 
1888. 1 Holdsw. Hist. E. L. 61. 


COURT OF GENERAL QUARTER SES- 
SIONS OF THE PEACE. 


In American Law 


A court of criminal jurisdiction in New 
Jersey. 
In English Law 


A court of criminal jurisdiction, in Eng- 
land, held in each county once in every quar- 
ter of a year, but in the county of Middlesex 
twice a month. 4 Steph. Comm. 317-320. 
When held at other times than quarterly, the 
Sessions are called “general sessions of the 
peace.” See 2 Odgers, C. L. 966. 


COURT OF l GENERAL SESSIONS. The 
name given in some states: to a court of gen- 
eral original jurisdiction in criminal cases. 


COURT OF GREAT SESSIONS IN WALES, 
A court formerly held in Wales; abolished 
by 11 Geo. IV. and 1 Wm. IV. e 70, and 
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the Welsh Judicature incorporated with that 
of England, 3 Steph. Comm. 317, note; 3 
Bla, Comm. 77. 


COURT OF GUESTLING. An assembly of 
the members of the Court of Brotherhood 
(supra) together with other representatives 
of the corporate members of the Cinque Ports, 
invited to sit with the mayors of the seven 
principal towns. Cent. Dict. 


COURT OF HIGH COMMISSION. In Eng- 
lish law. An ecclesiastical court of formida- 
ble jurisdiction, for the vindication of the 
peace and dignity of the church, by reforming, 
ordering, and correcting the ecclesiastical 
state and persons, and all manner of errors, 
heresies, schisms, abuses, offenses, contempts, 
and enormities. 3 Bl. Comm. 67. It was 
erected by St. 1 Eliz. ¢. 1, and abolished by 16 
Car. I. c. 11. 1 Holdsw. Hist. E. L. 375. 


COURT OF HONOR. A court having juris- 
diction to hear and redress injuries or af- 
fronts to a man’s honor or personal dignity, 
of a nature not cognizable by the ordinary 
courts of law, or encroachments upon his 
rights in respect to heraldry, coat-armor, right 
of precedence, and the like. It was one of the 
functions of the Court of Chivalry (q. v.) in 
England to sit and act as a court of honor. 8 
Bl, Comm. 104. The name is also given in 
some European countries to a tribunal of 
army officers (more or less distinctly recog- 
nized by law as a “court”) convened for the 
purpose of inquiring into complaints affecting 
the honor of brother officers and punishing 
derelictions from the code of honor and de- 
ciding on the causes and occasions for fight- 
ing duels, in which officers are concerned, and 
the manner of conducting them. 


COURT OF HUSTINGS. 


In English Law 


The county court of London, held before 
the mayor, recorder, and sheriff, but of which 
the recorder, is, in effect, the sole judge. No 
actions can be brought in this court that are 
merely personal. 3 Steph. Comm. 293, n.; 
449, note 1; 3 Bla. Comm. 80, n.; Madox, 
Hist. Exch. e. 20; Co. 2d Inst. 327. Since 
the abolition of all real and mixed actions ex- 
cept ejectment, the jurisdiction of this court 
has fallen into comparative desuetude, Pul- 
ing on Cust. Lond. 


In American Law 


A local court in some parts of Virginia. 
Smith v. Commonwealth, 6 Grat. 696. 


COURT OF INQUIRY. 


In English Law 
A court sometimes appointed by the crown 


` to ascertain whether it be proper to resort to 


extreme measures against a person charged 
before a court-martial. -See 2 Steph. Comm. 
590; 1 Coler. Bla. Comm, 418, n.; 2 Brod. & 


, 
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B. 180. Also a court for hearing the com- 
plaints of private soldiers, Moz. & W. Dict.; 
Simmons, Cts. Mart. § 341. 


In American Law 


Formerly, a court constituted by authority 
of the articles of war, invested with the pow- 
er to examine into the nature of any transac- 
tion of, or accusation or imputation against, 
any officer or soldier, when demanded by him. 
Rey. St. § 1342, arts. 115, 116. Repealed by 
Act June 4, 1920, c. 227, § 4, 41 Stat. 812. 


They were not strictly courts, having no power 
to try and determine guilt or innocence, They were 
rather agencies created by statute to investigate 
facts and report thereon. They could not compel 
the attendance of witnesses nor require them to 
testify. Davis, Mil. Law 220. 


COURT OF JUSTICE SEAT. In English law. 
The principal of the forest courts. Called also 
Court of the Chief Justice in Eyre (q. v.). 


COURT OF JUSTICIARY. A Scotch court of 
general criminal jurisdiction of all offenses 
committed in any part of Scotland, both to try 
causes and to review decisions of inferior 
criminal courts. It is composed of five 
lords of session with the lord president or 
justice-clerk as president. It also has ap- 
pellate jurisdiction in civil causes involving 
small amounts, An appeal lies to the house of 
lords. 


COURT OF KING’S BENCH. In English law. 
The supreme court of common law in the king- 
dom, now merged in the high court of justice 
under the judicature act of 1873, § 16. 


It was one of the successors of the curia regis 
and received its name, it is said, because the king 
formerly sat in it in person. During the reign of 
a queen it was called the Queen’s Bench, and dur- 
ing Cromwell’s Protectorate it was called the Upper 
Bench, 


COURT OF LAW. In a wide sense, any duly 
constituted tribunal administering the laws 
of the state or nation; in a narrower sense, 
a court proceeding according to the course of 
the common law and governed by its rules and 
principles, as contrasted with a “court of eq- 
uity.” 


COURT OF LODEMANAGE. An ancient 
court of the Cinque Ports, having jurisdiction 
in maritime matters, and particularly over 
pilots (lodemen). 


COURT OF THE LORD HIGH ADMIRAL. 
In the earlier part of the 14th century, 
the Admiral possessed a disciplinary juris- 
diction over his fleet. After 1340 it is rea- 
sonable to suppose that the Admiral could 
hold an independent court and administer jus- 
tice in piracy and other maritime cases. 
There were at first several admirals and sev- 
eral courts. From the early 15th century 
there was one Lord High Admiral and one 
Court of Admiralty. 1 Holdsw. Hist. E. L. 
318. 
Bu.Law Dict. (3p Ep.) —30 


COURT OF ORDINARY 


COURT OF THE LORD HIGH STEWARD. 
In English law. A court instituted for. the 
trial, during the recess of parliament, of peers 
indicted for treason or felony, or for mispri- 
sion of either. This court is not a permanent 
body, but is created in modern times, when 
occasion requires, and for the time being, 
only ; and the lord high steward, so constitut- 
ed, with such of the temporal lords as may 
take the proper oath, and act, constitute the 
court. . 


All peers who have a right to sit and vote in 
Parliament must be summoned, They are the sole 
judges of fact, and the majority, which must consist 
of twelve at least, decides. The Lord High Steward 
has a vote, and is judge of all matters of law. 


COURT OF THE LORD HIGH STEWARD 
OF THE UNIVERSITIES. In English law. 
A court constituted for the trial of scholars. 
or privileged persons connected with the uni- 
versity at Oxford or Cambridge who are in- 
dicted for treason, felony, or mayhem. 3 
Bla. Comm. 83; 4 id. 277; 1 Steph. Comm. 67; 
3 id, 341; 4 id. 261. 


COURT OF MAGISTRATES AND FREE- 
HOLDERS. In American law. The name of 
a court formerly established in South Caro- 
lina for the trial of slaves and free persons 
of color for criminal offenses. 


COURT OF MARSHALSEA. A court which 
has jurisdiction of all trespasses committed 
within the verge of the king’s court, where 
one of the parties was of the royal household; 
and of all debts and contracts, when both par- 
ties were of that establishment. It was abol- 
ished by 12 & 18 Vict. c. 101, § 18. Mozley & 
Whitley. 


COURT OF NISI PRIUS. In American law. 
Though this term is frequently used as a gen- 
eral designation of any court exercising gen- 
eral, original jurisdiction in civil cases, (be- 
ing used interchangeably with “trial-court,”) 
it belonged as a legal title only to a court 
which formerly existed in the city and coun- 
ty of Philadelphia, and which was presided 
over by one of the judges of the supreme 
court of Pennsylvania. This court was abol- 
ished by the constitution of 1874. See Courts 
of Assize and Nisi Prius. 


COURT OF THE OFFICIAL PRINCIPAL. 
This court, the Court of the “Official Princi- 
pal” of the Archbishop of Canterbury, is more 
commonly called the Arches Court, or Court 
of the Arches. See Arches Court. 


COURT CF ORDINARY. In some of the 

United States (e. g., Georgia) the name given 

to the probate or surrogate’s court, or the 

court having the usual jurisdiction in respect 

to the proving of wills and the administration „ 
of decedents’ estates. Veach v. Rice, 131 U. 

S. 293, 9 S. Ct. 730, 33 L. Ed. 163; Code Ga. 

1882, § 318 (Civ. Code, 1910, § 4776). Such a 

court formerly existed in New Jersey, South 

Carolina, and Texas. See 2 Kent 409. 


COURT OF ORPHANS 


COURT OF ORPHANS. 


In English Law 


The court of the lord mayor and aldermen 
of London, which has the care of those or- 
phans whose parent died in London and was 
free of the city. It is now said to be fallen 
into disuse. 2 Steph. Comm. 318; Pull. Cust. 
Lond. 196, Orphans’ Court. 


In American Law 


In Pennsylvania (and perhaps some other 
states) the name “orphans’ court” is applied 
to that species of tribunal which is elsewhere 
known as the “probate court” or “surrogate’s 
court.” 


COURT OF OYER AND TERMINER. 


In English Law 


` A court for the trial of cases of treason and 
felony. The commissioners of assise and nisi 
prius are judges selected by the king and ap- 
pointed and authorized under the great seal, 
including usually two of the judges at West- 
minster, and sent out twice a year into most 
of the counties of England, for the trial (with 
a jury of the county) of causes then depend- 
ing at Westminster, both civil and criminal. 
They sit by virtue of several commissions, 
each of which, in reality, constitutes them a 
separate and distinct court. The commission 
of oyer and terminer gives them authority for 
the trial of treasons and felonies; that of 
general gaol delivery empowers them to try 
every prisoner then in gaol for whatever of- 
fense; so that, altogether, they possess full 
criminal jurisdiction. 


In American Law 


This name is generally used (sometimes, 
with additions) as the title, or part of the ti- 
tle, of a state court of criminal jurisdiction, 
or of the criminal branch of a court of general 
jurisdiction, being commonly applied to such 
courts as may try felonies, or the higher 
grades of crime. Such courts exist in Dela- 
ware and Pennsylvania. They were abolished 
in New York and New Jersey in 1895. 


COURT OF OYER AND TERMINER AND 
GENERAL GAOL (or JAIL) DELIVERY. 


In American Law 


A court of criminal jurisdiction in the state 
of Pennsylvania. It is held at the same time 
with the court of. quarter sessions, as a gen- 
eral rule, and by the same judges. See Const. 
Pa. art. 5,§1;17 PS §§ 371, 391, 471. 


In English Law 


A tribunal for the examination and trial 
of criminals. 3 Steph. Comm. 352. 


COURT OF PALACE AT WESTMINSTER. 
This court had jurisdiction of personal ac- 
tions arising within twelve miles of the pal- 
ace at Whitehall- Abolished by 12 & 13 Vict. 
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c. 101. 3 Steph. Comm. 317, note. See Court 
of the Steward and Marshal. : 


COURT OF PASSAGE. An inferior court, 
possessing a very ancient jurisdiction over 
causes of action arising within the borough 
of Liverpool. It appears to have been also 
called the “Borough Court of Liverpool.” It 
has the same jurisdiction in admiralty mat- 
ters as the Lancashire county court. Rose. 
Adm. 75. 


COURT OF PECULIARS. A spiritual court 
in England, being a branch of, and annexed 
to, the Court of Arches. It has a jurisdiction 
over all those parishes dispersed through the 
province of Canterbury, in the midst of other 
dioceses, which are exempt from the ordi- 
nary’s jurisdiction, and subject to the metro- 
politan only. All ecclesiastical causes aris- 
ing within these peculiar or exempt jurisdic- 
tions are originally cognizable by this court, 
from which an appeal lies to the Court of 
Arches. 3 Steph. Comm. 431; 4 Reeve, Eng. 
Law, 104. Most of such courts have been 
abolished by legislation, 1 Holdsw. Hist. 
Eng. Law 352. See also, Arches Court. 


COURT OF PIEPOUDRE. 
Pipowder, Pie Powder, Py-Powder, Pied- 
poudre, etc.) The lowest (and most expedi- 
tious) of the courts of justice known to the 
older law of England. It is supposed (by 
Cowell and Blount) to have been so called 
from the dusty fect of the suitors. For an- 
other conjecture as to the origin of the name, 
see Co. 4th Inst. 472. It was a court of record 
incident to every fair and market, was held 
by the steward, and had jurisdiction to ad- 
minister justice for all commercial injuries 
and minor offenses done in that same fair or 
market, (not a preceding one.) Inderwick, 
King’s Peace 105. An appeal lay to the courts 
at Westminster. This court long ago fell in- 
to disuse. 3 Bl. Comm. 32; Barrington, Stat. 
337; 3 Steph. Comm. 317, n.; Skene, de verb. 
sig, Pede pulverosus; Bracton 834; 22 L. Q. 
R. 244; 1 Holdsw. Hist. E. L. 309. See, how- 
ever, Odgers, C. L. 1021. 


COURT OF PLEAS. A court of the county 
palatine of Durham, having a local common- 
law jurisdiction. It was abolished by the 
judicature act, which transferred its jurisdic- 
tion to the high court. Jud. Act 1873, § 16; 
3 Bl. Comm. 79. 


COURT OF POLICIES OF ASSURANCE. A 
court established by statute 43 Eliz. c. 12, to 
determine in a summary way all causes be- 
tween merchants, concerning policies of in- 
surance. Crabb, Eng. Law, 503. The court 
was formally abolished by stat. 26 & 27 Vict. 
c. 125. 3 BL Comm. 74; 3 Steph, Comm, 317, 
n. . 


COURTS OF PRINCIPALITY OF WALES. | 

A species of private courts of a limited though: 

extensive jurisdiction, which, upon the thor- 

ough reduction of that principality andthe 
: + Br .Law Dier. (3p Ep.) 


(Also spelled 
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settling of its polity in the reign.of Henry ` 


VIII., were erected all over the country, 
These courts, however, have been abolished 
by 1 Wm. IV. c. 70; the principality being 
now divided into two circuits, which the 
judges visit in the same manner as they do 
the circuits in England, for the purpose of 
disposing of those causes which are ready for 
trial. Brown, 


COURT OF PRIVATE LAND CLAIMS. A 
federal court created by act of Congress in 
1891 (26 Stat. 854), to hear and determine 
claims by private parties to lands within the 
public domain, where such claims originated 
under Spanish or Mexican grants, and had 
not already been confirmed by Congress or 
otherwise adjudicated. The existence and 
authority of this court were to cease and de- 
termine at the end of the year 1895, 


COURT OF PROBATE. 


In English Law 


The name of a court established in 1857, 
under the probate act of that year, (20 & 21 
Vict. c. 77,) to be held in London, to which 
court was transferred the testamentary ju- 
risdiction of the ecclesiastical courts. 2 
Steph. Comm. 192. By the judicature acts, 
this court is merged in the high court of jus- 
tice. ' 

In American Law 


A court having jurisdiction over the probate 
of wills, the grant of administration, and the 
supervision of the management and settle- 
ment of the estates of decedents, including 
the collection of assets, the allowance of 
claims, and the distribution of the estate, In 
some states the probate courts also have jù- 
risdiction of the estates of minors, including 
the appointment of guardians and the settle- 
ment of their accounts, and of the estates of 
lunatics, habitual drunkards, and spend- 
thrifts. Pons v. Pous, 132 La. 370, 61 So. 406, 
407. And in some states these courts pos- 
sess a limited jurisdiction in civil and crim- 
inal cases. They arẹ also called in some ju- 
risdictions “orphans courts” and “surrogate’s 
courts.” . 


COURT OF PYPOWDER, PY-POWDER, or 
PYPOWDERS. See Court of Piepoudre. 


COURT OF QUARTER SESSIONS OF THE 
PEACE. In American law. A court of crim- 
inal jurisdiction in the state of Pennsylvania, 
having power to try misdemeanors, and exer- 
cising certain functious of an administrative 
nature. There is one such court in each coun- 
ty of the state. Its sessions are, in general, 
held at the same time and by the same judges 
as the court of oyer and terminer and gen- 
eral jail delivery. See Const. Pa. art. 5, § 1: 
17 PS §§ 331, 361. 


COURT OF QUEEN’S BENCH. See Court of 
King’s Bench, 


COURT OF STAR CHAMBER 


COURT OF RECORD. See Court, supra. 


COURT OF REGARD. In English law. One 
of the forest courts, in England, held every 
third year, for the lawing or expeditation of 
dogs, to prevent them from running after 
deer. It is now obsolete. 3 Steph. Comm. 
440; 3 Bl. Comm, 71, 72. 


COURTS OF REQUEST. Inferior courts, in 
England, having local jurisdiction in claims 
for small debts, established in various parts 
of the kingdom by special acts of parliament. 
They were abolished in 1846, and the modern 
county courts (g. v.) took their place. 3 
Steph. Comm, 283, 449; 1 Holdsw. H. Ð. L, 
208; Bac. Abridg.; Select Cases in the Court 
of Requests (Selden Society, Publ. vol. 12). 


COURT OF SESSION. The name of the high- 
est court of civil jurisdiction in Scotland. 
It was composed of fifteen judges, now of 
thirteen. It sits in two divisions. The lord 
president and three ordinary lords form the 
first division; the lord justice clerk and three 
other ordinary lords form the second divi- 
sion. There are five permanent lords ordi- 
nary attached equally to both divisions; the 
last appointed of whom officiates on the bills, 
i. e., petitions preferred to the court during 
the session, and performs the other duties 
of junior lord ordinary. The chambers of 
the parliament house in which the first and 
second divisions hold their sittings are called 
the “inner house ;” those in which the lords 
ordinary sit as single judges to hear motious 
and causes are collectively called the “outer: 
house.” The nomination and appointment of 
the judges is in the crown. Wharton. 


COURT OF SESSIONS. Courts of criminal 
jurisdiction existing in California, New. York, 
and one or two other of the United States. 


COURT OF SHEPWAY. A court held before 
the lord warden of the Cinque Ports. A writ 
of error lay from the mayor and jurats of 
each port to the lord warden in this court, 
and thence to the queen’s bench. The civil 
jurisdiction of the Cinque Ports is abolished 
by 18 & 19 Viet. c. 48. 


COURT OF STANNARIES. In English law. 
A court established in Devonshire and Corn- 
wall, for the administration of justice among 
the miners and tinners, that they might not 
be drawn away from their business to attend 
suits in distant courts. The stannary court 
is a court of record, with a special jurisdic- 
tion. 3 Bl. Comm. 79. 


COURT OF STAR CHAMBER. This was an 
English court of very ancient origin, but new- 
modeled by St. 3 Hen. VII. c. 1, and 21 Hen. 
VIIL c. 20, consisting of divers lords, spirit- 
ual and temporal, being privy councillors, to- 
gether with two judges of the courts of com- 
mon law, without the intervention of any 
jury. The jurisdiction extended legally over 


COURT OF THE STEWARD AND MARSHAL 


riots, perjury, misbehavior of sheriffs, and 
other misdemeanors contrary to the laws of 
the land; yet it was afterwards stretched to 
the asserting of all proclamations and orders 
of state, to the vindicating of illegal commis- 
sions and grants of monopolies; holding for 
honorable that which it pleased, and for just 
that which it profited, and becoming both a 
court of law to determine civil rights and a 
court of revenue to enrich the treasury, It 
was finally abolished by St. 16 Car. I. e. 10, 
to the general satisfaction of the whole na- 
tion. Brown. 


COURT OF THE STEWARD AND MAR- 
SHAL. <A high court, formerly held in Eng- 
land by the steward and marshal of the 
king's household, having jurisdiction of all ac- 
tions against the king’s peace within the 
bounds of the household for twelve miles, 
which circuit was called the “verge.” Crabb, 
Eng. Law, 185. It had also jurisdiction of 
actions of debt and covenant, where both the 
parties were of the household. 2 Reeve, Eng. 
Law, 235, 247, This court was created by 
Charles I., and abolished in 1849. It was held 
in the borough of Southwark, and was called 
also the “palace court,” having jurisdiction of 
all personal actions arising within twelve 
miles of the royal palace of Whitehall, exclu- 
sive of London, 


COURT OF THE STEWARD OF THE 
KING’S HOUSEHOLD. In English law. A 
court which had jurisdiction of all cases of 
treason, misprision of treason, murder, man- 
slaughter, bloodshed, and other malicious 
strikings whereby blood is shed, occurring in 
or within the limits of any of the palaces or 
houses of the king, or any other house where 
the royal person is abiding. It was created 
by statute 33 Hen. VIII. c. 12, but long ago 
fell into disuse. 4 Bl Comm. 276, 277, and 
notes. 


COURT OF SURVEY. A court for the hear- 
ing of appeals by owners or masters of ships, 
from orders for the detention of unsafe ships, 
made by the English board of trade, under 
the merchant shipping act, 1876, § 6, 


COURT OF SWEINMOTE (spelled, also, 
Swainmote, Swain-gemote; Saxon, swang, an 
attendant, a freeholder, and mote or gemote, 
a meeting). One of the old forest courts, held 
before the verderers, as judges, by the 
steward, thrice in every year,—the sweins or 
freeholders within the forest composing the 
jury. This court had jurisdiction to inquire 
into grievances and oppressions committed by 
the officers of the forest, and also to receive 
and try presentments certified from the court 
of attachments, certifying the cause, in turn, 
under the seals of the jury, in case of con- 
viction, to the court of justice seat for the 
rendition of judgment. Cowell; 3 Bla. Com. 
T1, 72; 3 Steph. Com. 317, n. See Inderwick, 
King’s Peace 150; Forest Laws, 
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COURTS OF THE UNITED STATES com- 
prise the following: The senate of the United 
States, sitting as a court of impeachment; 
the supreme court; the circuit courts of ap- 
peals; the district courts; the supreme court 
and court of appeals of the District of Colum- 
bia; the court of claims; the court of cus- 
toms and patent appeals; the United States 
court for China; and provisional courts. 25 
C. J. 858 et seq. See the several titles. 


COURTS OF THE UNIVERSITIES of Ox- 
ford and Cambridge have jurisdiction in all 
personal actions to which any member or 
servant of the respective university is a party, 
provided that the cause of action arose with- 
in the liberties of the university, and that 
the member or servant was resident in the 
university when it arose, and when the ac- 
tion was brought. 3 Steph. Comm. 299; St. 
25 & 26 Vict. c. 26, § 12, St. 19 & 20 Vict. 
c. 17. Each university court also has a erim- 
inal jurisdiction in all offenses committed by 
its members. 4 Steph. Comm. 325. 


COURT OF WARDS AND LIVERIES. A 
court of record, established in England in 
the reign of Henry VIII. For the survey and 
management of the valuable fruits of tenure, 
a court of record was created by St. 32 Hen. 
VIII. c. 46, called the “Court of the King’s 
Wards.” To this was annexed, by St. 33 Hen. 
VITI, c. 22, the “Court of Liveries ;” so that 
it then became the “Court of Wards and Liv- 
eries.” 4 Reeve, Eng. Law, 258, This court 
was not only for the management of “wards,” 
properly so called, but also of idiots and nat- 
ural fools in the king’s custody, and for li- 
censes to be granted to the king’s widows to 
marry, and fines to be made for marrying 
without his license. Id. 259. It was abolished 
by St. 12 Car, II. « 24. Crabb, Eng. Law, 
468; 4 Reeve, Hist. E. L. 259; Crabb, Hist. 
E. L. 468; 1 Steph. Com. 183; 4 id. 40; 2 
la. Com. 68; 3 id, 258. 


COURTS OF WESTMINSTER HALL. The 
superior courts, both of law and equity, were 
for centuries fixed at Westminster, an an- 
cient palace of the monarchs of England. 
Formerly, all the superior courts were held 
before the king’s capital justiciary of Eng- 
land, in the aula regis, or such of his palaces 
wherein his royal person resided, and remov- 
ed with his household from one end of the 
kingdom to another. This was found to oc- 
casion great inconvenience to the suitors, 
to remedy which it was made an article of 
the great charter of liberties, both of King 
John and King Henry III., that “common 
pleas should no longer follow the king’s 
court, but be held in some certain place,” 
in consequence of which they have ever since 
been held (a few necessary removals in times 
of the plague excepted) in the palace of West- 
minster only. The eourts of equity also 
sit at Westminster, nominally, during term 
time, although, actually, only during the first 
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day of term, for they generally sit in courts 
provided for the purpose in, or in the neigh- 
borhood of, Lincoln’s Inn, Brown, ` 


COURT ROLLS. The rolls of a manor, con- 


taining all acts relating thereto. While be 
longing to the lord of the manor, they are not 
in the nature of public books for the benefit 
of the tenant. 


COURTYARD: A corrupted form of “curtil- 
age,” signifying a space of land about a 
dwelling house, which not only might be in- 
closed, but within which appurtenant build- 
ings and structures might be erected. In re 
Lafayette Ave. in City of New York, 118 Misc. 
Rep. 161, 193 N.Y. S. 802, 804. 


COURTESY. See Curtesy. 


COUSIN. Kindred in the fourth degree, be- 
ing the issue (male or female) of the brother 
or sister of one’s father or mother. Harris v. 
Harris, 97 N. J. Eq. 190, 127 A. 108, 109; 
Walker v. Chambers, 85 N. J. Eq. 376, 96 A. 
359, 360; Bishop v. Russell, 241 Mass. 29, 134 
N. E. 233, 19 A. L. R. 1408. 

Those who descend from the brother or sis- 
ter of the father of the person spoken of are 
called “paternal cousins;” “maternal cous- 
ins” are those who are descended from the 
brothers or sisters of the mother. Cousins- 
german are first cousins. Sanderson v. Bay- 
ley, 4 Myl. & C. 59, 

In English writs, commissions, and other 
formal instruments issued by the crown, the 
word signifies any peer of the degree of an 
earl. The appellation is as ancient as the 
reign of Henry IV., who, being related or al- 
lied to every eari then in the kingdom, aec- 
knowledged that connection in all his letters 
and public acts; from which the use has de- 
scended to his successors, though the reason 
has long ago failed. Mozley & Whitley. 


First Cousins 


Cousins-german; the children of one’s 
uncle or aunt. Sanderson v. Bayley, 4 Mylne 
& CO, 59. 

Second Cousins 


Persons who are related to each other by 
descending from the same great-grandfather 
or great-grandmother. The children of one’s 
first cousins are his second cousins. These 
are sometimes called “first cousins once re- 
moved.” Slade v. Fooks, 9 Sim. 387; Cor- 
poration of Bridgnorth v. Collins, 15 Sim. 
54l. 

Quater Cousin 

Properly, a cousin in the fourth degree; but 
the term has come to express any remote de- 
gree of relationship, and even to bear an 
ironical signification in which it denotes a 
very trifling degree of intimacy and regard 
Often corrupted into “cater” cousin. , 


COUSINAGE. See Cosinage, 


COVENANT 


COUSTOM. (Fr. Coutum.) Custom; duty; 


toll; tribute. 1 Bl. Comm. 314. 


COUSTOUMIER. (Otherwise spelled ‘‘Cous- 
tumier” or “Coutumier.”) In old French law. 
A collection of customs, unwritten laws, and 
forms of procedure. Two such volumes are 
of especial importance in juridical history, 
viz., the Grand Coustumier de Normandie, 
and the Coutumier de France or Grand Cou- 
tumier. ` 


COUTHUTLAUGH. A person who willingly 
and knowingly received an outlaw, and cher- 
ished or concealed him; for which offense he 
underwent the same punishment as the out- 
law himself. Bract. 128b; Spelman. 


COUVERTURE, in French law, is the de- 
posit (“margin”) made by the client in the 
hands of the broker, either of a sum of mon- 
ey or of securities, in order to guaranty the 
broker for the payment of the securities 
which he purchases for the client. Arg. Fr. 
Merc. Law, 555. : 


COVENABLE. A French word signifying 
convenient or suitable; as covenably endow- 
ed. Anciently written “convenable.” Termes 
de la Ley. ` 


COVENANT. 
In Practice 


The name of a common-law form of action 
ex contractu, which lies for the recovery of 
damages for breach of a covenant, or contract 
under seal. Stickney v. Stickney, 21 N. H. 
68. 

In the Law of Contracts 


An agreement, convention, or promise of 
two or more parties, by deed in writing, sign- 
ed, sealed, and delivered, by which either of 
the parties pledges himself to the other that 
something is either done or shall be done, or 
stipulates for the truth of certain facts. Com. 
v. Robinson, 1 Watts (Pa.) 160; Kent v. Ed- 
mondston, 49 N. C. 529; De Grasse v. Verona 
Mining Co., 185 Mich. 514, 152 N. W. 242, 245; 
Sabin v. Hamilton, 2 Ark. 485, 490 (see, how- 
ever, the later case of Dyer v. Gill, 32 Ark. 
410, pointing out that by virtue of statute in 
Arkansas, the distinction between sealed and 
unsealed instruments, with reference to con- 
tracts between individuals, has been abol- 
ished). 


An agreement between two or more parties, re- 
duced to writing and executed by a sealing and 
delivery thereof, whereby some of the parties named 
therein engage, or one of them engages, with the 
other, or others, or some of them, therein also 
named, that some act hath or hath not already been 
done, or for the performance or non-performance 
of some specified duty. De Bolle y. Insurance Co., 
4 Whart. (Pa.) 71, 33 Am, Dec. 38. 


In common parlance, any agreement, wheth- 
er under seal or not. 15 C. J. 1209; T R. C. 
L. 1084. In effect, this has become the legal 
meaning in many states, in which private 


COVENANT 


seals have been abolished by statute. For 
a number of these state statutes, see 66 L. R. 
A. 686, 687. In those states it is commonly 
held that the affixing of a seal, when unneces- 
sary to the validity of the instrument, has 
no effect, and may be disregarded. 24 R. 
C. L. 689. “Seals are a relic of that period 
when men, as a rule, could not write,” and 
a covenant may “be created in this state 
[Georgia] by a writing not under seal.” At- 
lanta, K. & N. Ry. Co. v. McKinney, 124 Ga. 
929, 53 S. E. 701, 703, 110 Am. St. Rep. 215, 
6 L. R. A. (N. 8.) 486. 


Classification 


Covenants may be classified according to 
several distinct principles of division. Ac- 
cording as one or other of these is adopted, 
they are: 


—Express or implied; the former being those 
which are created by the express words of the 
parties to the deed declaratory of their inten- 
tion, while implied covenants are those which 
are inferred by the law from certain words in 
a deed which imply (though they do not ex- 
press) them. Express covenants are also call- 
ed covenants “in deed,” as distinguished from 
covenants “in law.” McDonough v. Martin, 
88 Ga. 675, 16 8. E. 59, 18 L. R. A. 843; Con- 
rad v. Morehead, 89 N. ©. 31; Garstang v. 
Davenport, 90 Iowa, 359, 57 N. W. 876, 


—Dependent, concurrent, and independent. 
Covenants are either dependent, concurrent, 
or mutual and independent. The first de- 
pends on the prior performance of some act 
or condition, and, until the condition is per- 
formed, the other party is not liable to an 
action on his covenant. In the second, mutual 
acts are to be performed at the same time; 
and if one party is ready, and offers to per- 
form his part, and the other neglects or refus- 
es to perform his, he who is ready and offers 
has fulfilled his engagement, and may main- 
tain an action for the default of the other, 
though it is not certain that either is obliged 
to do the first act. The third sort is where 
either party may recover damages from the 
other for the injuries he may have received 
by a breach of the covenants in his favor; 
and it is no excuse for the defendant to al- 
lege a breach of the covenants on the part 
of the plaintiff. Bailey v. White, 3 Ala. 330; 
Tompkins v. Elliot, 5 Wend. (N. Y.) 497; Gray 
v. Smith (C. C.) 76 F. 534; Lowery v. May, 
213 Ala. 66, 104 So. 5,8; Roberts v. Steelman 
(C. C. A. N. J.) 1 F.(2d) 180, 182. Mutual and 
independent covenants are such as do not go 
to the whole consideration on both sides, but 
only to a part, and where separate actions 
lie for breaches on either side to recover dam- 
ages for the injury sustained by breach. Low- 
ery v. May, 213 Ala. 66, 104 So. 5, 8; Big 
Run Coal Co. v. Employers’ Indemnity Co., 
163 Ky. 596, 174 S. W. 25, 26. 


Covenants are dependeiit where performance. by 


one party is conditioned on ‘and: subject.to perform-. 
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ance by the other, and in such case the party who 
seeks performance must show performance or a 
tender or readiness to perform on his part: but 
covenants are independent when actual perform- 
ance of one is not dependent on another, and where, 
in consequenee, the remedy of both sides is by ac- 
tion. Roberts v, Steelman (C. G. A.) 1 F.(2d) 180, 
182, 


—Principal and auxiliary; the former being 
those which relate directly to the principal 
matter of the contract entered into between 
the parties; while auxiliary covenants are 
those which do not relate directly to the 
principal matter of contract between the par- 
ties, but to something connected with it. 


—Inherent and collateral; the former being 
such as immediately affect the particular 
property, while the latter affect some prop- 
erty collateral thereto or some matter col- 
lateral to the grant or lease. A covenant 
inherent is one which is conversant about the 
land, and knit to the estate in the land; as, 
that the thing demised shall be quietly en- 
joyed, shall be kept in repair, or shall not be 
aliened. A covenant collateral is one which 
is conversant about some collateral thing that 
doth nothing at all, or not so immediately, 
concern the thing granted; as to pay a sum 
of money in gross, ete. Shep. Touch. 161. 


—Joint or several. The former bind both or 
all the covenantors together; the latter bind 
each of them separately. A covenant may be 
both joint and several at the same time, as 
regards the covenantors; but, as regards the 
covenantees, they cannot be joint and several 
for one and the same cause, (5 Coke, 19a.) but 
must be either joint or several only. Cove- 
nants are usually joint or several accord- 
ing as the interests of the covenantees are 
such; but the words of the covenant, where 
they are unambiguous, will decide, although, 
where they are ambiguous the nature of the 
interests as being joint or several is left to 
decide. Brown. See Capen v. Barrows, 1 
Gray (Mass.) 379; In re Slingsby, 5 Coke, 18b. 


—General or specific. The former relate to 
land generally and place the covenantee in the 
position of a specialty creditor only; the lat- 
ter relate to particular lands and give the 
covenantee a lien thereon. Brown. 


—Executed or executory; the former being 
such as relate to an act already performed ; 
while the latter are those whose performance 
is to be future. Shep. Touch. 161. 


—Affirmative or negative; the former being 


‘those in which the party biuds himself to the 


existence of a present state of facts as repre- 
sented or to the future performance of some 
act; while the latter are those in which the. 
covenantor obliges himself not to do or per- 
form some act. 


—Declaratory or obligatory; the former be- 
ing those which serve to limit or direct’ uses; 


471 


while the latter are those which are binding 
on the party himself. 1 Sid. 27; 1 Keb. 337. 


—Real and personal. A real covenant is one 
which binds the heirs of the covenantor and 
passes to assignees or purchasers; a covenant 
the obligation of which is so connected with 
the realty that he who has the latter is either 
entitled to the benefit of it or is liable to per- 
form it; a covenant which has for its object 
something annexed to, or inherent in, or con- 
nected with, land or other real property, and 
runs with the land, so that the grantee of 
the land is invested with it and may sue up- 
on it for a breach happening‘in his time. 4 
Kent, Comm. 470; 2 Bl. Comm. 304; Chap- 
man v. Holmes, 10 N. J. Law, 20; Skinner v. 
Mitchell, 5 Kan. App. 366, 48 P. 450; Oil 
Co. v. Hinton, 159 Ind. 398, 64 N. E. 224; 
Davis v. Lyman, 6 Conn. 249. In the old 
books, a covenant real is also. defined to be 
a covenant by which a man binds himself to 
pass a thing real, as lands or tenements. 
Termes de la Ley; 3 Bl, Comm. 156; Shep. 
Touch. 161. A personal covenant, on the 
other hand, is one which, instead of being a 
charge upon real estate of the covenantor, 
only binds himself and his personal repre- 
sentatives in respect to assets. 4 Kent, Comm. 
470; Carter v. Denman, 23 N. J. Law, 270; 
Hadley v. Bernero, 97 Mo. App. 314, 71 S. W. 
451. The phrase may also mean a covenant 
which is personal to the covenantor, that is, 
one which he must perform in person, and 
cannot procure another person to perform for 
him. De Sanno v. Earle, 273 Pa. 265, 117 A. 
200, 202; Pearson v. Richards, 106 Or. 78, 
211 P. 187, 171. “Real covenants” relate to 
realty and have for their main object some 
benefit thereto, inuring to benefit of and be- 
coming binding on subsequent grantees, while 
“personal covenants” do not run with land. 
Bank of Hoxie v. Meriwether, 166 Ark. 39, 
265 S. W. 642, 645. Very considerable con- 
fusion exists among the authorities in the use 
of the term real covenants. The definition of 
Blackstone which determines the character 
of covenants from the insertion or noninser- 
tion of the word “heir” by the covenantor, is 
pretty generally rejected. 


—Transitive or intransitive; the former be- 
-ing those personal covenants the duty of per- 
forming which passes over to the representa- 
tives of the covenantor; while the latter are 
those the duty of performing which is limited 
to the covenantee himself, and does not pass 
over to his representative. Bac. Abr. Cov. 


—Disjunctive covenants. Those which are for 
the performance of one or more of several 
things at the election of the covenantor or 
covenantee, as the case may be. Platt, Cov. 21. 


—Absolute er conditional. An absolute cove- 
nant is one which is not qualified or limited by 
any condition, 


COVENANT 


Other Compound and Descriptive Terms 


«Continuing covenant. One which indicates 
or necessarily implies the doing of stipulated 
acts successively or as often as the occasion 
may require; as, a covenant to pay rent by. 
installments, to keep the premises in repair 
or insured, to cultivate land, ete. McGlynn V. 
Moore, 25 Cal. 395. , 


—Full covenants. As this term is used in 
American law, it includes the following: The 
covenants for seisin, for right to convey, 
against incumbrances, for quiet enjoyment, 
sometimes for further assurance, and almost 
always of warranty, this last often taking the 
place of the covenant for quiet enjoyment, and 
indeed in many states being the only covenant 
in practical use. Rawle, Cov. for Title, § 21. 


—Mutual covenants. A mutual covenant is 
one where either party may recover damages 
from the other for the injury he may have re- 
ceived from a breach of the covenants in his 
favor. Bailey v. White, 3 Ala. 330. 


—Separate covenant. A several covenant; one 
which binds the several covenantors each for 
himself, but not jointly. 


—Usual covenants. An agreement on the part 
of a seller of real property to give the usual 
covenants binds him to insert in the grant 
covenants of “seisin,” “quiet enjoyment,” “fur- 
ther assurance,’ “general warranty,” and 
“against incumbrances.” Civ. Code Cal. for- 
mer § 1738, repealed by St. 1931, p. 2234. See 
Wilson v. Wood; 17 N. J. Eq. 216, 88 Am. Dee. 
231; Drake v. Barton, 18 Minn. 467 (Gil. 414). 
The result of the authorities appears to be 
that in a case where the agreement is silent as 
to the particular covenants to be inserted in 
the lease, and provides merely for the lease 
containing “usual covenants,” or, which is the 
same thing, in an open agreement without 
any reference to the covenants, and there are 
no special circumstances justifying the intro- 
duction of other covenants, the following are 
the only ones which either party can insist 
upon, namely: Covenants by the lessee (1) to 
pay rent; (2) to pay taxes, except such as are 
expressly payable by the landlord; (8) to keep 
and deliver up the premises in repair; and (4) 
to allow the lessor to enter and view the state 
of repair; and the usual qualified covenant 
by the lessor for quiet enjoyment by the les- 
see. T Ch. Div. 561. 


Specific Covenants 


—Covenants against incumbrances. A covenant 
that there are no incumbrances on the land 
conveyed; a stipulation against all rights to 
or interests in the land which may subsist 
in third persons to the diminution of the value 
of the estate granted. Bank v. Parisette, 68 
Ohio St. 450, 67 N. E. 896; Shearer v. Ranger, 
22 Pick, (Mass.) 447; Sanford v. Wheelan, 12 
Or. 801, 7 P. 324; Doonan v. Killilea, 222 N, 
Y. 399, 118 N. E. 851, 852; Anniston Lumber &- 
Mfg. Co. v. Griffis, 198 Ala, 122, 73 So. 418, 
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419; Musial v. Kudlik, 87 Conn. 164, 87 A. 
551, 554, Ann. Cas, 1914D, 1172; Anderson v. 
Bloomheart, 101 Kan. 691, 168 P. 900, 902, L. 
R. A. 1918B, 473; Matzger v. Arcade Building 
& Realty Co., 102 Wash. 423, 173 P. 47. 


~--Covenant for further assurance. An under- 
taking, in the form of a covenant, on the part 
of the vendor of real estate to do such further 
acts for the purpose of perfecting the purchas- 
er’s title as the latter may reasonably require. 
This covenant is deemed of great importance, 
since it relates both to the vendor's title of 
and to the instrument of conveyance to the 
vendee, and operates as well to secure the 
performance of all acts necessary for supply- 
ing any defect in the former as to remove all 
objections to the sufficiency and security of 
the latter. Platt, Cov.; Rawle, Cov. §§ 98, 99. 
See Sugd. Vend. 500; Armstrong v. Darby, 
26 Mo. 520. 


—Covenant for quiet enjoyment. An assurance 
against the consequences of a defective title, 
and of any disturbances thereupon. Platt, 
Cov. 312; Rawle, Cov..125. A covenant that 
the tenant or grantee of an estate shall enjoy 
the possession of the premises in peace and 
without disturbance by hostile claimants. 
Poposkey v. Munkwitz, 68 Wis. 322, 32 N. W. 
35, 60 Am. Rep. 858; Stewart v. Drake, 9 N. 
J. Law, 141; Kane v. Mink, 64 Iowa, 84, 19 
N. W. 852; Chestnut v. Tyson, 105 Ala. 149, 16 
So. 723, 53 Am. St. Rep. 101; Christy v. 
Bedell, 10 Kan. App. 435, 61 P, 1095, 


—Covenants for title. Covenants usually in- 
serted in a conveyance of land, on the part 
of the grantor, and binding him for the com- 
pleteness, security, and continuance of the ti- 
tle transferred to the grantee. They com- 
prise. “covenants for seisin, for right to con- 
vey, against incumbrances, or quiet enjoy- 
ment, sometimes for further assurance, and 
almost always of warranty.” Rawle, Cov. § 
21, 


—Covenants in gross. 
the land. 


Such as do not run with 


—Covenant not to sue. A covenant by one 
who had a right of action at the time of mak- 
ing it against another person, by which he 
agrees not to sue to enforce such right of ac- 
tion. Pacific States Lumber Co, v. Bargar 
(C. ©. A.) 10 F.(2d) 335, 8837; The Thomas P. 
Beal (D. C.) 298 F. 121, 122; McDonald v, 
Goddard Grocery Co., 184 Mo. App. 432, 171 
S. W. 650, 651. 


—Covenant of non-claim. A covenant some- 
times employed, particularly in the New Eng- 
land states, and in deeds of extinguishment 
of ground rents in Pennsylvania, that neither 
the vendor, nor his heirs, nor any other per- 
son, etc., shall claim any title in the premises 
conveyed. Rawle, Cov. § 22, 


“Covenant of right to. convey.. An assurance 
by the covenantor that the grantor has sufi- 
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cient capacity and title to convey the estate 
which he by his deed undertakes to convey. 


—Covenant of seisin. An assurance to the pur- 
chaser that the grantor has the very estate 
in quantity and quality which he purports 
to convey. 11 East, 641; Rawle, Cov. § 58. It 
is said that the covenant of seisin is not now 
in use in England, being embraced in that 
of a right to convey; but it is used in several 
of the United States. 2 Washb. Real Prop. 
*648; Pecare v. Chouteau, 18 Mo. 527; Kin- 
caid y. Brittain, 5 Sneed (Tenn.) 121; Backus: 
v. McCoy, 3 Ohio, 221, 17 Am. Dec. 585; De 
Long v. Sea Girt Co., 65 N. J. Law, 1, 47 A. 
491; Brown v. Carpenter, 99 Wash. 227, 169 
P. 331, 332; Potter v. Miller, 191 N. C. 814, 
133 S. E. 198, 195; Pridgen v. Long, 177 N. C. 
189, 98 8. E. 451, 454; Hilliker v. Rueger, 165 
App. Div. 189, 151 N. Y. S. 234, 235; Lang- 
ford v. Newsom (Tex. Com. App.) 220 S. W. 
544, 545. Covenants of seisin and good right 
to convey are synonymous. Rennie v. Gib- 
son, 75 OKI. 282, 183 P. 483, 485. 


—Covenant of warranty. An assurance by the 
grantor of an estate that the grantee shall 
enjoy the same without interruption by virtue 
of paramount title. King v. Kilbride, 58 
Conn. 109, 19 A. 519; Kincaid v. Brittain, 5 
Sneed (Tenn.) 124; King v. Kerr, 5 Ohio, 155, 
22 Am. Dec. TTT; Chapman v. Holmes, 10 
N. J. Law, 26; Merchants’ Nat. Bank of Clin- 
ton, Iowa, v. Otero, 24 N. M. 598, 175 P. 781, 
782; Tropico Land & Improvement Co. v. 
Lambourn, 170 Cal. 23, 148 P. 206, 208; Biwer 
v. Martin, 294 NI. 488, 128 N. E. 518, 522; 
Blair v. Morris, 212 Ala. 91, 101 So. 745, 746; 
Biwer v. Martin, 294 Ill. 488, 128 N. E. 518, 
522. 


—Covenant running with land. A covenant, 
which goes with the land, as being annexed 
to the estate, and which cannot be separated 
from the land, and transferred without it. 
4 Kent, Comm. 472, note. A covenant is said 
to run with the land, when not only the orig- 
inal parties or their representatives, but each 
successive owner of the land, will be entitled 
to its benefit, or be liable (as the case may be) 
to its obligation. 1 Steph. Comm. 455. Or, in 
other words, it is so called when either the 
liability to perform it or the right to take 
advantage of it passes to the assignee of the. 
land. Tillotson v. Prichard, 60 Vt. 94, 14 A. 
302, 6 Am. St. Rep. 95; Spencer’s Case, 3 
Coke, 31; Gilmer v. Railway Co., 79 Ala. 572, 
58 Am. Rep. 623; Conduitt v. Ross, 102 Ind. 
166, 26 N. ©. 198; Rosen v. Wolff, 152 Ga. 
578, 110 S. E. 877, 880; Purvis v. Shuman, 273 
Ill, 286, 112 N. E. 679, 680, L. R. A. 1917A, 121, 
Ann. Cas, 1919D, 1175; Iowa Implement Co. 
v. Ætna Explosives Co., 181 Iowa, 1186, 165 
N. W. 408, 409; Reidsville & S. E.: R. Co. v. 
Baxter, 13 Ga. App. 357, 79 S. E. 187, 189; 
New York Cent. & H. R. R. R. v. Clarke, 228 
Mass, 274, 117 N. E. 322, 323 ; Louisville & N. 
R. Co. v. Durbin, 178 Ky. 363, 198 S. W. 908, 
909; Standard Oil Co. v. Slye, 164 Cal. 435,- 
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129 P. 589, 591; Bolles v. Pecos Irr. Co., 28 
N. M. 32, 167 P. 280. 


—Covenant to convey. A covenant by which 
the covenantor agrees to convey to the cove- 
nantee a certain estate, under certain cir- 
cumstances. 


—Covenant to renew. An executory contract, 
giving lessee the right to renew on compliance 
with the terms specified in the renewal clause, 
if any, or, if none, on giving notice, prior to 
termination of the lease, of his desire to re- 
new, whereupon the contract becomes execut- 
ed as to him. Freiheit v. Broch, 98 Conn. 166, 
118 A. 828, 830. 


—Covenant to stand seised. A conveyance 
adapted to the case where a person seised of 
land in possession, reversion, or vested re- 
mainder, proposes to convey it to his wife, 
child, or kinsman. In its terms it consists of 
a covenant by him, in consideration of his 
natural love and affection, to stand scised of 
the land to the use of the intended transferee. 
Before the statute of uses this would merely 
have raised a use in favor of the convenan- 
tee; but by that act this use is converted into 
the legaj estate, and the covenant therefore 
operates as a conveyance of the land to the 
covenantee. It is now almost obsolete. 1 
Steph. Comm. 532; Williams, Seis. 145; 
French v. French, 3 N. H. 261; Jackson v. 
Swart, 20 Johns. (N. Y.) 85. 


COVENANTEE. The party to whom a cove- 
nant is made. Shep. Touch. 160. 


COVENANTOR. The party who makes a 
covenant. Shep. Touch. 160. 


COVENANTS PERFORMED. In Pennsyl- 
vania practice. This is the name of a plea to 
the action of covenant whereby the defend- 
ant, upon informal notice to the plaintiff, 
may give anything in evidence which he 
might have pleaded. With the addition of the 
words “absque hoc” it amounts to a denial 
of the allegations of the declaration; and the 
further addition of “with leave,” ete., imports 
an equitable defense, arising out of special cir- 
cumstances, which the defendant means to 
offer in evidence. Zents v. Legnard, 70 Pa. 
192; Stewart v. Bedell, 79 Pa. 336; Turnpike 
Co. v. McCullough, 25 Pa. 303. 


COVENT. A contraction, in the old books, of 
the word “convent.” 


COVENTRY ACT. The name given to the 
statute 22 & 23 Car. II. c. 1, which provided 
for the punishment of assaults with intent to 
maim or disfigure a person. It was so named 
from its being occasioned by an assault on Sir 
John Coveniry in the street as was supposed, 
for some obnoxious words uttered by him in 
parliament. 4 Bl. Comm. 207; State v. Cody, 
18 Or. 506, 23 P. 891. 


COVER, v. In insurance. To protect by 
means of insurance; sometimes orally pend- 


_ a state of coverture. 


- CRACKING 


ing issuance of policy. Barrette v. Casualty 


Co. of America, 79 N. H. 59, 104 A. 126, 127; 
Michigan Idaho Lumber Co. v. Northern Fire 
& Marine Ins, Co., 35 N. D. 244, 160 N. W. 130, 
136; A. Perley Fitch Co. v. Phenix Ins. Co., 
82 N. H. 318, 183 A. 340, 342, 


COVER INTO. The phrase “covered into the 
treasury,” as used in acts of congress and the 
practice of the United States treasury depart- 
ment, means that money has actually been 
paid into the treasury in the regular manner, 
as distinguished from merely depositing it 
with the treasurer. U. S. v. Johnston, 124 U. 
S. 236, 8 S. Ct. 446, 31 L. Ed. 389. 


COVERING DEED. A trust deed executed by 
a trading company to secure an issue of de- 
bentures. Simonson, Debentures, 38. 


COVERT. Covered, protected, sheltered. A 
pound covert is one that is closed or ‘covered 
over, as distinguished from pound overt, 
which is open overhead. Co. Litt. 47b; 3 BL 
Comm. 12. A feme covert is so called, as be- 
ing under the wing, protection, or cover of 
her husband. 1 Bl. Comm, 442, 


COVERT BARON, or COVERT DE BARON. 
Under the protection of a husband; married. 
1 Bl. Comm, 442. La feme que est covert de 
baron, the woman which is covert of a hus- 
band. Litt. § 670. 


COVERTURE. The condition or state of a 
married woman. Sometimes used elliptically 
to describe the legal disability arising from 
Osborn v. Horine, 19 
Ill. 124; Roberts v. Lund, 45 Vt. 86. 


COVIN. A secret conspiracy or agreement be- 
tween two or more persons to injure or de- 
fraud another. Mix v. Muzzy, 28 Conn. 191; 
Anderson v. Oscamp (Ind. App.) 35 N. E. TOT; 
Hyslop v. Clarke, 14 Johns. (N. Y.) 465; Co. 
Litt. 8570; Comyns, Dig. Covin, A; 1 Viner, 
Abr, 473, 


COVINOUS. Deceitful; fraudulent; having 
the nature of, or tainted by, covin. 


COW. Female of bovine genus of animals. 
Strictly, one that has calved. Often loosely 
used to include heifer, or young female that 
has not calved. 2 East, Pl. Cr. 616; 1 
Leach 105. See Taylor v. State, 6 Humph. 
(Tenn.) 285; Tombigbee Valley R. Co. v. 
Wilks, 6 Ala. App. 473, 60 So. 559; Mathis 
v. State, 70 Fla. 194, 69 So. 697, 698; People 
v. Phillips, 30 Cal. App. 31, 157 P. 1008, 1004; 
State v. Haller, 119 Ark. 508, 177 S. W. 1138; 
Parsons v. Kimmel, 206 Mich. 676, 173 N. W. 
539, 540. 


COWARDICE. Pusillanimity; fear; misbe- 
havior through fear in relation to some duty 
to be performed before an enemy. O’Brien 
Ct. M. 142; Coil v. State, 62 Neb, 15, 86 N. 
W. 925. 


CRACKING. The conversion, by means of 
heat and usually pressure, of the complex 
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hydrocarbon molecules of heavier oils into 
the molecular structure of the desired lighter 
oils. Universal Oil Products Co. v. Skelly 
Oil Co. (D. 0.) 20 F.2d) 995. 


CRAFT. A general term, now common- 
ly applied to all kinds of sailing vessels, 
though formerly restricted to the smaller 
vessels. The Wenonah, 21 Grat. (Va.) 697; 
Reed v. Ingham, 3 El. & B. 898. 

A trade or occupation of the sort requir- 
ing skill and training, particularly man- 
ual skill combined with a knowledge of the 
principles of the art; also the body of per- 
sons pursuing such a calling; a guild. Gan- 
ahl v. Shore, 24 Ga, 23. 

Guile, artful cunning, 
legal term in this sense, though often used 
in connection with such terms as “fraud” 
and “artifice.” 


CRANAGE. A liberty to use a crane for 
drawing up goods and wares of burden from 
ships and vessels, at any creek of the sea, or 
wharf, unto the land, and to make a profit 
of doing so.. It also signifies the money paid 
and taken for the service. Tomlins. 


CRANK. A term vulgarly applied to a per- 
son of eccentric, ill-regulated, and unpracti- 
cal mental habits; a person half-crazed; a 

- monomaniac; not necessarily equivalent to 
“insane person,” “lunatic,” or any other 
term descriptive of complete mental derange- 
ment, and not carrying any implication of 
homicidal mania, Walker v. Tribune Co. (C. 
C.) 29 F. 827. 


CRASSUS. Large; gross; excessive; ex- 
treme. Crassea ignorantia, gross ignorance. 
Fleta, lib. 5, c. 22, § 18. 


~Crassa negligentia. Gross neglect; absence 
of ordinary care and diligence, Hun v. Cary, 
82 N. Y. 72, 37 Am. Rep. 546. 


CRASTING. Lat. On the morrow, the day 
after. The return-day of writs; because the 
first day of the term was always some saint’s 
day, and writs were returnable on the day 
after. 2 Reeve, Eng. Law, 56. 


CRATES. An iron gate before a prison. 1 
Vent. 304. : 


CRAVE. To ask or demand; 
oyer. See Oyer. 


as to crave 


CRAVEN. In old English law. A word of 
disgrace and obloquy, pronounced. on either 
champion, in the ancient trial by battle, prov- 

- ing recreant, i. e., yielding. Glanville calls 
it “infestum et inverecundum verbum.” His 
condemnation was amittere liberam legem, i. 
€, to become infamous, and not to be ac- 
counted liber et legalis homo, being supposed 
by the event to have been proved forsworn, 
and not fit to be put upon a jury or admitted 
as a witness, Wharton. . 


trickiness. Not a 
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CRAZY. A broken, shattered, or deranged 
condition of the mind; insane. Bates v. 
Oden, 198 Ala. 569, 73 So. 921. Thompson 


v. State, 104 Tex. Cr. R. 637, 285 S. W. 826, 
830. 


CREAMER. A foreign merchant, but gen- 
erally taken for one who has a stall in a 
fair or- market. Blount. 


CREAMUS. Lat. We create. One of the — 
words by which a corporation in England was 
formerly created by the king. 1 Bl. Comm. 
473. 


CREANCE. In French law. 
debt; also belief, credit, faith. 


A claim: a 


CREANCER. One who trusts or gives cred- 
it; a creditor. Britt. cc. 28, 78. 


CREANSOR. A creditor. Cowell. 


CREATE. To bring into being; to cause to 
exist; to produce; as, to create a trust in 
lands, to create a corporation. Edwards v. 
Bibb, 54 Ala. 481; McClellan v. McClellan, 
65 Me. 500; Pickett v. Board of Com’rs of 
Fremont County, 24 Idaho, 200, 183 P. 112, 
114; People v. California Fish Co., 166 Cal. 
576, 138 P. 79, 91. 

To create a charter or a corporation is to 


make one which never existed before, while 


to renew one is to give vitality to one which 
has been forfeited or has expired; and to 
extend one is to give an existing charter more 
time than originally limited. Moers y. Read- 
ing, 21 Pa. 189; Railroad Co. v. Orton (C. 


` C.) 82 F. 478; Indianapolis v. Navin, 151 Ind. 


189, 51 N. E. 80, 41 L. R. A. 344; Moers 
v. City of Reading, 21 Pa. 188; People v. 
Marshall, 1 Gilm. (Ill.) 672; Syracuse City 
Bank v. Davis, 16 Barb. (N. Y.) 188. See 
McClellan y. McClellan, 65 Me. 500; Palmer 
v. Preston, 45 Vt. 154, 12 Am. Rep. 191; 
State v. Powell, 109 Ohio St. 383, 142 N. B. 
401, 403; Town of Westernport v. Green, 
144 Md. 85, 124 A. 408. 


CREDENTIALS. In international law. The 
instruments which authorize and establish a 
public minister in his character with the 
state or prince to whom they are addressed. 
If the state or prince receive the minister, he 
ean be received only in the quality attributed 
to him in his credentials, They are, as it 
were, his letter of attorney, his mandate 
patent, mandatum manifestum, Vattel, liv. 
4, c. 6, § 76. 


CREDIBLE. Worthy of belief; entitled to 
credit. See Competency. 


—Credible person. One who is trustworthy 
and entitled to be believed; in law and legal 
proceedings, one who is entitled to have his 
oath or affidavit accepted as reliable, not only 
on account of his good reputation for veracity, 
but also on account of his intelligence, knowl- 
edge of the circumstances, and disinterested 
relation to the matter in question. Also one 
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‘who is competent to testify. Dunn v. State, 
7? Tex. App. 605; Territory v. Leary, 8 N. M. 
180, 43 P. 688; Peck v. Chambers, 44 W. Va. 
270, 28 S. E. 706; Dewein v. State,. 120 
Ark. 302, 179 S. W. 346, 347; Loeb v. State, 
133 Miss. 883, 98 So. 449, 451. 


~—Credible witness. One who is competent to 
give evidence; also one who is worthy of be- 
lief. Peck v. Chambers, 44 W. Va. 270, 28 S. 
‘BH, 706; Savage v. Bulger (Ky.) 77 S. W. TIT; 
Amory v. Fellowes, 5 Mass. 228: Whitney 
v. Bertoglio Mercantile Co., 65 Mont. 358, 
211 P. 323, 324; Weiss v. London Guar- 
antee & Accident Co., Limited, of London, 
285 Pa. 251, 132 A. 120, 122; In re Lecar- 
pentier’s Will, 10 Del. Ch. 503, 91 A. 204; 
In re Potter's. Will, 89 Vt. 361, 95 A. 646, 647; 
Brown v. State, 95 Tex. Cr. R. 343, 254 S. W. 
995; Madden v. State, 26 Okl. Cr. 251, 223 
P. 716, 717; Appeal of Clark, 114 Me. 105, 
95 A. 517, Ann. Cas. 1917A, 837; Hill v. 
Chicago Title & Trust Co., 322 Ill. 42, 152 
N. E. 545, 546. 


—Credibility. Worthiness of belief; that qual- 
ity in a witness which renders his evidence 
worthy of belief. After the competence of a 
witness is allowed, the consideration of his 
credibility arises, and not before. 3 Bl. Comm. 
369; 1 Burrows, 414, 417; Smith v. Jones, 
68 Vt. 182, 34 A. 424; State v. Grecn, 187 N. 
C. 466, 122 S. E. 178, 179; Taylor v. Taylor 
(R. I.) 90 A. 746, 750; Loeb v. State, 183 Miss. 
883, 98 So. 449, 451; Dewein v. State, 120 
Ark. 302, 179 S. W., 346, 847. As to the dis- 
tinction between competency and credibility, 
see Competency. 


—Credibly informed. The statement in a 
pleading or affidavit, that one is “credibly in- 
formed and verily believes” such and such 
facts, means that, having no direct personal 
knowledge of the matter in question, he has 
derived his information in regard to it from 
authentic sources or from the statements of 
persons who are not only “credible,” in the 
sense of being trustworthy, but also informed 
as to the particular matter.or conversant with 
it. 
CREDIT. The ability of a business man to 
borrow money, or cbtain goods on time, in 
consequence of the favorable opinion held by 
the community, or by the particular lender, as 
to his solvency and reliability. People v. 
Wasservogle, 77 Cal. 173, 19 P. 270; Dry Dock 
Bank v. Trust Co., 3 N. Y. 356; In re Savar- 
ese, 209 F. 880, 831, 126 C. C. A. 554; In re 
Ford (D. C.) 14 F.(2d) 848, 849. 

Time allowed to the buyer of goods by the 
seller, in which to make payment for them. 

The correlative of a debt; that is, a debt 
considered from the creditor’s standpoint, or 
that which is incoming or due to one. Moun- 
tain State Motor Car Co. v. Solof, 97 W. Va. 
196, 124 8. E. 824, 825. 

That which is due to a person, as distin- 
guished from debit, that which is due by him. 
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State ex rel: Globe-Democrat Pub. Co. v. Geh- 
ner, 316 Mo. 694, 294 S. W. 1017, 1018. 

That influence connected with certain social 
positions. 20 Toullier, n. 19. 

Claim or cause of action for specific sum 
of money. Richard v. American Union Bank, 
204 N. Y. S. 719, 722, 123 Mise. Rep. 92; Tha- 
den v. Bagan, 139 Minn. 46, 165 N. W. 864, 
865; Richard v. American Union Bank, 204 
N. Y. S. 719, 722, 123 Mise. Rep. 92; New York 
Life Ins. Co. v. Edwards (C. C. A.) 8 F.(2d) 
851, 856; Humphreys v. County Court, 90 W. 
Va. 315, 110 S. E. 701, 702, 703. ` 

The credit of an individual is the trust re- 
posed in him by those who deal with him that 
he is of ability to meet his engagements; and 
he is trusted because through the tribunals of 
the country he may be made to pay. The cred- 
it of a government is founded on a belief of 
its ability to comply with its engagements, 
and a confidence in its honor, that it will do 
that voluntarily which it cannot be compelled 
to do. Owen v. Branch Bank, 3 Ala. 258. 


Bill of Credit 
See Bill. 
Letter of Credit 


A letter of credit is an open or sealed letter, 
from a merchant in cne place, directed to an- 
other, in another place or country, requiring 
him, if a person therein named, or the bearer 
of the letter, shall have occasion tc buy com- 
mcdities, or to want money to any particular 
or unlimited amount, either to procure the 
same or to pass his promise, bill, or bond for 
it, the writer of the letter undertaking to 
provide him the money for the goods, or to 
repay him by exchange, or to give him such 
satisfaction as he shall require, either for 
himself, or the bearer of the letter. 3 Chit. 
Com. Law, 336. A letter of credit is a written, 
instrument, addressed by one person to an- 
other, requesting the latter to give credit to 
the person in whose favor it is drawn. Civ. 
Code Cal. § 2858. Mechanics’ Bank v. New 
York & N. H. R. Co., 18 N. Y. 630; Pollock v. 
Helm, 54 Miss. 5, 28 Am. Rep. 342; Lafargue 
v. Harrison, 70 Cal. 380, 9 P. 261, 59 Am. Rep. 
416. A letter cf credit is in the nature of a 
negotiable instrument, and is a letter whereby 
a person requests another to advance money 
or give credit to a third person, and promises 
to repay person making advancement. Sec- 
ond Nat. Bank v. M. Saniuel & Sons (C. C. A.) 
12 F.2d) 963, 966; Second Nat. Bank v. Co- 
lumbia Trust Co. (C. C. A.) 288 F. 17, 20; 
Border Nat. Bank of Eagle Pass, Tex., v. 
American Nat. Bank of San Francisco, Cal. 
(C. ©. A.) 282 F. 73, 77; Moss v. Old Colony 
Trust Co., 246 Mass. 139, 140 N. E. 808, 808. 
General and special. A general letter of cred- 
it is one addressed to any and all persons, 
without naming any one in particular, while 
a special letter of credit is addressed to a 
particular individual, firm, or corporation by 
name. Birckhead v. Brown, 5 Hill (N. Y.) 
642; Civ. Code Mont. 1895, $ 3713 (Rev. Codes 
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1921, § 8213); American Steel Co. v. Irving 
Nat. Bank (C. C. A.) 266 F. 41, 43. A “con- 
firmed irrevocable letter of credit,” an “irrev- 
ocable letter,” or a “confirmed credit’ is a 
contract to pay on compliance with its terms, 
and needs no formal acknowledgment or ac- 
ceptance other than is therein stated. Lam- 
born v. National Park Bank of New York, 
240 N. Y. 520, 148 N. E. 664, 665. 


Line of Credit 
See Line. 


Personal Credit 


Personal credit is that credit which a per- 
son possesses as an individual, and which is 
founded on the opinion entertained of his 
character and business standing. 


CREDIT. Fr. Credit in the English sense 
of the term, or more particularly, the security 
for a loan or advancement. 


CREDIT FONCIER. A company or corpora- 
tion formed for the purpose of carrying out 
improvements, by means of leans and ad- 
vances on real estate security. 


CREDIT MOBILIER. A company or associa- 
tion formed for carrying on a banking busi- 
ness or for the construction of public works, 
building of railroads, operation of mines, or 
other such enterprises, by means of loans or 
advances on the security of personal property. 
Barrett v. Savings Inst., 64 N, J. Eq. 425, 54 
A. 548. 


CREDITOR. A person to whom a debt is ow- 
ing by another person, called the “debtor.” 
Mobr v. Elevator Co., 40 Minn. 348, 41 N. W. 
1074; Woolverton v. Taylor Co., 43 Il. App. 
424; Insurance Co. v. Meeker, 37 N. J. Law, 
300; Walsh v. Miller, 51 Ohio St. 462, 38 N. 
E. 381. The foregoing is the strict legal sense 
of the term; but in a wider sense it means one 
who has a legal right to demand and recover 
from another a sum of money on any account 
whatever, and hence may include the owner 
of any right of action against another, wheth- 
er arising on contract or for a tort, a penal- 
ty, or a forfeiture. Keith v. Hiner, 63 Ark. 
244, 38 S. W. 18; Bougard v. Block, 81 Ill. 
186, 25 Am. Rep. 276; Chalmers v. Sheehy, 
132 Cal. 459, 64 P. 709, 84 Am. St. Rep. 62; 
Pierstoff v. Jorges, 86 Wis. 128, 56 N. W. 
735, 39 Am. St. Rep. 881. 


The term “creditor,” within the common-law rule 
that conveyances with intent to defraud creditors 
shall be void, includes every one having right to 
require the performance of any legal obligation, 
contract, or guaranty, or a legal right to damages 
growing out of contract or tort, Hernton v. Short, 
121 Ark, 383, 181 S. W. 142, 144; and ineludes not 
merely the holder of a fixed and certain pregent 
debt, but every one having a right to require the 
performance of any legal obligation, contract, or 
guaranty, or a legal right to damages growing 
out of. contract or tort, and includes ‘one entitled 
-to damages for breach of contract to convey real 
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estate, notwithstanding the abandonment of his ac- 
tion for specific performance, Allen v. Kane, 7% 
Wash. 248, 140 P. 534, 586; In re Littleton’s Estate, 
223 N. Y. S. 470, 479, 129 Misc. Rep. 845; Mackenzie 
Oil Co. v. Omar Oil & Gas Co., 14 Del. Ch. 36, 120 
A, 852, 854, 

In its broad sense the word “creditor” means 
one who has any legal liability upon a contract, 
express or implied, or in tort; in its narrow sense, 
the term is limited to one who holds a demand 
which is certain and liquidated. Superior Plating 
Works v. Art Metal Crafts Co., 218 Ill App. 148, 150. 

Plaintiff, in action to recover damages for a tort 
committed against him, is a “‘creditor’ of defend- 
ant, within meaning of that term as it is em- 
ployed in Shannon’s Code, § 3148, denouncing con- 
veyances and transfers of property collusively made 
with intent to delay, hinder, or defraud creditors. 
Oliphant v. Moore, 155 Tenn. 359, 293 S. W. 541, 542. 

In statutes the term has various special 
meanings, dependent upon context, purpose 
of statute, ete. Toof v. City Nat. Bank of 
Paducah, Ky. (C. CG A.) 206 F. 250, 252; 
In re Anson Mercantile Co. (D. ©.) 203 F. 
871, 874; Morse v. Metropolitan S. S. Co., 
88 N. J. Eq. 325, 102 A. 524, 526; Lowry v. 
Hensal’s Ileirs and Legal Representatives, 
281 Pa. 572, 127 A. 219, 221; State Banking 
Board v. James. (Tex. Civ. App.) 264 8. W. 
145, 149; In re Armstrong (D. C.) 248 F. 292, 
294; Dixon v. Tyree, 92 Kan. 137, 139 P. 1026, 
1027; Singer v. Farmers’ State Bank of Good- 
ridge, 166 Minn. 327, 207 N. W. 681, 632; 
In re Parsons Lumber & Planing Mill Co. (D. 
C.) 218 F. 674, 676; Steele v. Isman, 149 N. 
Y. S. 488, 490, 164 App. Div. 146. 


Classification 


A creditor is called a “simple contract cred- 
itor,” å “specialty creditor,” a “bond credi- 
tor,” or otherwise, according to the nature of 
the obligation giving rise to the debt. 


Other Compound and Descriptive Terms 


~Attaching creditor. One who has caused an 
attachment to be issued and levied on prop | 
erty of his debtor. 


—Catholic creditor. In Scotch law, one whose 
debt is secured on, all or on several distinct 
parts of the debtor’s property. The contract- 
ed term (designating one who is not so secur- 
ed) is “secondary creditor.” 


—Certificate creditor. A creditor of a munici- 
pal corporation who receives a certificate of 
indebtedness for the amount of his claim, 
there being no funds on hand to pay him. 
Johnson v. New Orleans, 46 La. Ann. 714, 15 
So. 100. 


—Confidential creditor. A term sometimes ap- 
plied to creditors of a failing debtor who fur- 
nished him with the means of obtaining credit 
to which his real circumstances did not enti- 
tle him, thus involving loss to other creditors 
not in his confidence. Gay v. Strickland, 112 
Ala. 567, 20 So. 921. 


—Creditor at large; One who has not estab- 
lished his debt by the recovery of a judgment 
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or has not otherwise secured a lien on: any of 
the debtor’s property. U. S. v. Ingate (C, C.) 
48 F. 254; Wolcott v. Ashenfelter, 5 N. M. 
1442, 23 P. 780, 8 L. R. A. 691. 


—Domestic creditor. One who resides in the 
same state or country in which the debtor has 
his domicile or his property. 


—Double creditor. See Double. 


—Execution creditor. One who, having recov- 
ered a judgment against the debtor for his 
debt or claim, has also caused an execution to 
be issued thereon. Chalmers & Williams vV. 
Surprise, 70 Ind. App. 646, 123 N. E. 841, 844. 


—Foreign creditor. One who resides in a state 
or country foreign to that where the debtor 
has his domicile or his property. 


—General creditor. A creditor at large (su- 
pra), or one who has no lien or security for the 
payment of his debt or claim. King v. Fraser, 
23 S. C. 543; Wolcott v. Ashenfelter, 5 N. M. 
442, 23 P. 780, 8 L. R. A. 691. 


—Joint ereditors. Persons jointly entitled to 
require satisfaction of the same debt or de- 
mand. 


—Judgment creditor. One who has obtained a 
judgment against his debtor, under which he 
can enforce execution. King v. Fraser, 23 S. 
C. 548; Baxter v. Moses, 77 Me. 465, 1 A. 350, 
52 Am. Rep. 783; Chalmers & Williams v. 
Surprise, 70 Ind. App. 646, 123 N. E. 841, 844. 
Code Civ. Proc. N. Y. 1899, § 3343 (Civ. Prac. 
Act, § 7). 


-—dJunior creditor. One whose claim or demand 
accrued at a date later than that of a claim 
or demand held by another creditor, who is 
ealled correlatively the “senior” creditor. 


—Lien creditor. See Lien. 

—Petitioning creditors. As used in Bankrupt- 
cy Act, § 64b (11 USCA § 104), authorizing one 
reasonable attorney’s fee. All creditors peti- 
tioning for adjudication, or seeking relief 
consistent with original petition by supple- 
mental or intervening petition, in view of 
section 59f (11 USCA § 95). In re Marcuse 
& Co. (C, C. A.) 11 F.(2d) 518, 516. 


—Preferred creditor. See Preferred. 


—Principal creditor. One whose claim or de- 
mand very greatly exceeds the claims of all 
other creditors in amount is sometimes so 
called. See In re Sullivan’s Estate, 25 Wash. 
430, 65 P. 793. 


—Secured creditor. See Secured. 


—Single creditor. See Single. 


—Subsequent creditor. One whose claim or 
demand accrued or came into existence after 
a given fact or transaction, such as the re- 
cording of a deed or mortgage or the execution 
of a voluntary conveyance. McGhee v. Wells, 
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57 S. C. 280, 35 S. E. 529, 76 Am. St. Rep. 567; 
Evans v. Lewis, 80 Ohio St. 14. 


—Warrant creditor. A creditor of a munici- 
pal corporation to whom is given a municipal 
warrant for the amount of his claim, because 
there are no funds in hand to pay it. Johnson 
v. New Orleans, 46 La. Ann. 714, 15 So. 100. 


CREDITORS’ BILL. 


In English Practice 


A bill in equity, filed by one or more eredi- 
tors, for an account of the assets of a dece- 
dent, and a legal settlement and distribution 
of his estate among themselves and such other 
creditors as may come in under the decree. 


In American Practice 


A proceeding to enforce the security of a 
judgment creditor against the property or in- 
terests of his debtor. This action proceeds 
upon the theory that the judgment is in the 
nature of a lien, such as may be enforced in 
equity. Hudson v. Wood (C. C.) 119 F. 775; 
Fink v. Patterson (C. C.) 21 F. 602; Gould v. 
Torrance, 19 How. Prac. (N. Y.) 560; McCart- 
ney v. Bostwick, 32 N. Y. 57; W. G. Press & 
Co. v. Fahy, 313 Ill. 262, 145 N. E. 103, 104; 
San Bernardino County Sav. Bank v. Den- 
man, 186 Cal. 710, 200 P. 606, 609; Armour 
Fertilizer Works v. First Nat. Bank of 
Brooksville, 87 Fla. 436, 100 So. 362, 364; In- 
terurban Const. Co, v. Central State Bank of 
Kiefer, 76 Okl. 281, 184 P. 905, 909; Harkin v. 
Brundage, 276 U. S. 36, 48 S. Ct. 268, 72 L. Ed. 
457, rev (C. C. A.) 13 F.(2d) 617. 

A ereditors’ bill, strictly, is a bill by which 
a creditor seeks to satisfy his debt out of 
some equitable estate of the defendant, which 
is not liable to levy and sale under an execu- 
tion at law. But there is another sort of a 
creditors’ bill, very nearly allied to the form- 
er, by means of which a party seeks to re- 
move a fraudulent conveyance out of the way 
of his execution. But a naked bill to set aside 
a fraudulent deed, which seeks no discovery 
of any property, chose in action, or other 
thing alleged to belong to the defendant, and 
which ought to be subjected to the payment 
of the judgment, is not a creditors’ bill. New- 
man v. Willetts, 52 Ill. 98; Yates v, Council, 
187 Miss. 381, 102 So. 176, 177; Barr v. Minto, 
65 Or. 522, 183 P. 639, 640. 


Creditorum appellatione non hi tantum acei- 
piuntur qui pecuniam crediderunt, sed omnes 
quibus ex qualibet causa debetur. Under the 
head of “creditors” are included, not alone 
those who have lent money, but all to whom 
from any cause a debt is owing. Dig. 50, 16, 
11. 


CREDITRIX. A female creditor. 


CREDITS. A term used in taxation statutes 
to designate certain forms of personal prop- 
erty. It includes every claim and demand 
for money and every sum of money receiva- 
ble at stated periods, due or to become due, 
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but not unaccrued rents to issue out of land. 
State v. Royal Mineral Ass’n, 132 Minn. 232, 
156 N. W. 128, 130, Ann. Cas. 1918A, 145. 


Mutual Credits 


In bankrupt law. Credits which must, 
from their nature, terminate in debts; as 
where a debt is due from one party, and credit 
given by him to the other for a sum ef money 
payable at a future day, and which will then 
become a debt; or where there is a debt on 
one side, and a delivery of property with di- 
rections to turn it into money on the other. 
8 Taunt. 499; 2 Smith, Lead. Cas. 179. By 
this phrase, in the rule under which courts of 
equity allow set-off in cases of mutual credit, 
we are to understand a knowledge on both 
sides of an existing debt due to one party, and 
a credit by the other party, founded on and 
trusting to such debt, as a means of discharg- 
ing it. King v. King, 9 N. J. Eq. 44. Credits 
given by two persons mutually; i. e., each giv- 
ing credit to the other. It is a more extensive 
phrase than “mutual debts.” Thus, the sum 
credited by one may be due at once, that by 
the other payable in futuro; yet the credits 
are mutual, though the transaction would not 
come within the meaning of “mutual debts.” 
1 Atk. 230; Atkinson v. Elliott, 7 Term. R. 
378. 


CREEK. In maritime law. Such little in- 
lets of the sea, whether within the precinct 
or extent of a port or without, as are narrow 
passages, and have shore on each side of 
them. Call. Sew. 56. 

A small stream less than a river. Baker v. 
City of Boston, 12 Pick. 184, 22 Am. Dec. 421. 

The term imports a recess, cove, bay, or in- 
let in the shore of a river, and not a sepa- 
rate or independent stream ; though it is some- 
times used in the latter meaning. Schermer- 
horn v. Railroad Co., 38 N. Y. 108. 


CREMATION. The act or practice of reduc- 
ing a corpse to ashes by means of fire. Act 
Pa. 1891, June 8; P. L. 212 (35 PS § 1121- 
1123); L. R. 12 Q. B. D. 247; L, R. 20 Ch. D. 
659. See 43 Alb. L. J. 140. See Dead Body. 


CREMENTUM COMITATUS. ‘The increase 
of a county. The sheriffs of counties ancient- 
ly answered in their accounts for the improve- 
ment of the king’s rents, above the viscontiel 
rents, under this title. 


CREPARE OCULUM. In Saxon law. To put 
out an eye; which had a pecuniary punish- 
ment of fifty shillings annexed to it. 


CREPUSCULUM. Twilight. In the law of 
burglary, this term means the presencé of suf- 
ficient light to discern the face of a man; such 
light as exists immediately before the rising 
of the sun or directly after its setting. 4 Bla. 
Com, 224; Co. 3d Inst. 63; 1 Russell, Cr. 820; 
3 Greenl. Ev, § 75. 


Crescente malitiâ crescere debet et pena. 2 
Inst. 479. Vice increasing, punishment ought 
also to increase. 
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CREST. A term used in heraldry ; it signifies 
the devices set over a coat of arms. 


CRETINISM. In medical jurisprudence. A 
form of imperfect or arrested mental develop- 
ment, which may amount to idiocy, with phys- 
ical degeneracy or deformity or lack of de- 
velopment ; endemic in Switzerland and some 
other parts of Europe, but the term is applied 
to similar states occurring elsewhere. 


CRETINUS. In old records. A sudden 
stream or torrent; a rising or inundation. 


CRETIO. Lat. In the civil law. A certain 
number of days allowed an heir to deliberate 
whether he would take the inheritance or not. 
Calvin, 


CREW. The aggregate of seamen who man 
a ship or vessel, including the master and 
officers; or it may mean the ship’s company, 
exclusive of the master, or exclusive of the 
master and all other officers. See U. S. v. 
Winn, 3 Sumn. 209, 28 Fed. Cas. 733; Millau- 
don v. Martin, 6 Rob. (La.) 540; U. S. v. Huff 
(C. C.) 13 F. 680; The Buena Ventura (D. C.) 
243 F. 797, 799; The Herdis (D. ©.) 22 F.(2d) 


` 304, 306. 


CREW LIST. In maritime law. A list of the 
crew of a vessel; one of a ship’s papers. This 
instrument is required by act of congress, and 
sometimes by treaties. Rev.. St. U. S. §§ 4374, 
4375 (46 USCA $§§ 322, 323). It is necessary 
for the protection of the crews of every ves- 
sel, in the course of the voyage, during a war 
abroad. Jac. Sea Laws, 66, 69, note. 


CRIER. An officer of a court, who makes 
proclamations. His principal duties are to 
announce the opening of the court and its ad- 
journment and the fact that certain special 
matters are about to be transacted, to an- 
nounce the admission of persons to the bar, to 
call the names of jurors, witnesses, and par- 
ties, to announce that a witness has been 
sworn, to proclaim silence when so directed, 
and generally to make such proclamations of 
a public nature as the judges order. 


CRIEZ LA PEEZ. Rehearse the concord, 
or peace. A phrase used in the ancient pro- 
ceedings for levying fines. It was the form 
of words by which the justice before whom 
the parties appeared directed the serjeant 
or countor in attendance to recite or read 
aloud the concord or agreement between the 
parties, as to the lands intended to be con- 
veyed. 2 Reeve, Eng. Law, 224, 225. 


CRIM. CON. An abbreviation for “criminal 
conversation,” of very frequent use, denoting 
adultery. Gibson v. Cincinnati Enquirer, 10 
Fed. Cas. 311; Rash v. Pratt, 111 A. 225, 228, 
1 W. W. Harr. (Del) 18; Hargraves v. Bal- 
lou, 47 R. I. 186, 131 A. 643, 645. 


The term in its general and comprehensive sense, 
is: synonymous with “adultery”; but in its more 
limited and technical signification it may be defined 
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as adultery in the aspect of a tort. Turner Y.: 


_Heavrin, 182 Ky. 65, 206 S. W. 23, 4 A. L. R. 562. 


CRIME. A positive or negative act in vio- 
lation of penal law; an offense against the 
State. Wilkins v. U. 8.; 96 F. 837, 87 C. ©. 
A. 588; Pounder v. Ashe, 36 Neb. 564, 54 N. 
W. 847; State v. Bishop, 7T Conn. 185; In 
ré Bergin, 31 Wis. 386; State v. Brazier, 37 
Ohio St. 78; People v. Wiliams, 24 Mich. 
163, 9 Am. Rep. 119. “Crime” and “misde- 
meanor,” properly speaking, are synonymous 
terms; though in common usage “crime” is 
made to denote such offenses as are of a 
deeper and more atrocious dye. 4 Bl. Comm. 
5; People v. Schiaffino, 73 Cal. App. 357, 
238 P. 725; Jenkins v. State, 14 Ga.. App. 
276, 80 S. E. 688, 690; Guetling v. State, 199 
Ind. 680, 158 N. BÐ. 598, 594; State v. Jack- 
son, 142 La. 540, 77 So. 196, 198; Orme v. 
Rogers, 32 Ariz. 502, 260 P. 199; State v. 
Magee Pub. Co., 29 N. M. 455, 224 P. 1028, 
1081, 88 A. L. R. 142; Mcintyre v. Common- 
wealth, 154 Ky. 149, 156 8. W. 1058, 1059; 
Commonwealth v. Smith, 266 Pa. 511, 109 A. 
786, 788, 9 A. L. R. 922; State v. A. H, 
Read Co., 33 Wyo. 387, 240 P. 208, 212; Bx 
parte Brady, 116 Ohio St. 512, 157 N. E. 69, 
70. 

Crimes are those wrongs which the gov- 
ernment notices as injurious to the public, 
and punishes in what is called a “criminal 
proceeding,” in its own name. 1 Bish. Crim. 
Law, § 43. 

A crime may be defined to be any act done 
in violation of those duties which an indi- 
vidual owes to the community, and for the 
breach of which the law has provided that 
the offender shall make satisfaction to the 
public. Bell. 

A crime or publie offense is an act com- 
mitted or omitted in yiolation of a law for- 
bidding or commanding it, and to which is 
annexed, upon conviction, either of the fol- 


lowing punishments: (1) Death; (2) im- 
prisonment; (3) fine; (4) removal from of- 
fice; or (5) disqualification to hold and en- 


joy any office of honor, trust, or profit in this 
state. Pen. Code Cal. § 15. 

A crime or misdemeanor shall consist in 
a violation of a public law, in the commis- 
sion of which there shall be a union or joint 
operation of act and intention, or criminal 
negligence. Code Ga. 1882, § 4292 (Pen. Code 
1910, § 31). uo 

Synonyms 


According to Blackstone, the word “crime” 
denotes such offenses as are of a deeper and 
more atrocious dye, while smaller faults and 
omissions of less consequence are called “mis- 
demeanors.” But the better use appears to 
be to make crime a term of broad and general 
import, including both felonies and misde- 
meanors, and hence covering all infractions 
of the criminal law. In this sense it is not 
a technical phrase, strictly speaking, (as “fel- 
ony” and “misdemeanor” are,) but a con- 
venient general term. In this sense, also, 


CRIME 


“offense” or:.‘public offense” should be used 
as synonymous with it.. | 

The distinction between a crime and a tort 
or civil injury is that the former is a breach 
and violation of the public right and of du- 
ties due to the whole community considered 
as such, and in.its social and aggregate ca- 
pacity; whereas the latter is an infringement 
or privation of the civil rights of individuals 
merely, Brown. 

A crime, as opposed to a civil injury, is 
the violation of a right, considered in refer- 
ence to the evil tendency of such violation, 
as regards the community at large. 4 Steph. 
Comm. 4. 

Varieties of Crimes. 


—Capital crime. See Capital, adj. 


—Common-law crimes. Such crimes as are 
punishable by the force of the common law, 
as distinguished from crimes created by stat- 
ute. Wilkins v. U. S., 96 F. 837, 87 C. ©. A. 
588; Iu re Greene (C. C.) 52 F. 111. These 
decisions (and many others) hold that there 
are no common-law crimes against the United 
States. 


—Constructive crime. See Constructive. 


—Continuous crime. One consisting of a con- 
tinuous series of acts, which endures after 
the period of consummation, as, the offense 
of carrying concealed weapons. In the case 
of instantaneous crimes, the statute of limi- 
tations begins to run with the consummation, 
while in the case of continuous crimes it only 
begins with the cessation of the criminal 
conduct or act. U. S. v. Owen (D. C.) 32 F. 
537. 


—Crime against nature. The offense of bug- 
gery or sodomy. State v. Vicknair, 52 La. 
Ann, 1921, 28 So. 273; Ausman v. Veal, 10 
Ind. 355, 71 Am. Dec. 331; People v. Wil- 
liams, 59 Cal. 397. The strict common-law 
meaning has been greatly enlarged by statute. 
State v. Johnson, 44 Utah, 18, 187 P. 632; 
Borden v. State, 36 Okl. Cr. 69, 252 P. 446, 
447; State v. Altwatter, 29 Idaho, 107, 157 
P. 256; Ex parte De Ford, 14 Oki..Cr. 133, 
168 P. 58; State v. Murry, 186 La. 253, 66 
So. 963, 964; State v. Long, 133 La. 580, 68 
So. 180; State v. Maida (Del) 96 A. 207, 
6 Boyce, 40; Frazier v. Grob, 194 Mo. App. 
405, 183 S. W. 1083, 1084; State v, Griffin, 
175 N. C. 767, 94 S. E. 678, 679. See Bestial- 
ity; Sodomy. 


—Crime against the other (husband or wife). 
As used in Comp. St. Okl. 1921, § 2699, pro- 
viding that neither husband nor wife shall be 
a witness against the other except in a pros- 
ecution for a “crime committed against the 
other,” the phrase denotes a public offense 
by husband or wife that is a direct violation 
of the rights of the other. Hunter v. State, 
10 Okl. Cr. 119, 184 P. 1184, 1186, L. R. A. 
1915A, 564, Ann. Cas. 1916A, 612. It does 
not make the wife a competent witness in a 
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prosecution against the husband for incest. 
Lacey v. State (Okl. Cr.) 224 P. 994, 995. 


—High crimes. High crimes and misdemean- 
ors are such immoral and unlawful acts as 
are nearly allied and equal in guilt to felony, 
yet, owing to some technical circumstance, do 
not fall within the definition of “felony.” 
State v. Knapp, 6 Conn. 417, 16 Am. Dec. 68. 
They are the more serious or aggravated mis- 
demeanors; those more nearly allied and 
equal in guilt to felony, but which do not fall 
within its definition. Firmara v. Gardner, 86 
Conn. 434, 85 A. 670, 672. 


Infamous crime. A crime which entails in- 
famy upon one who has committed it. Butler 
v. Wentworth, 84 Me. 25, 24 Atl. 456, 17 L. 
R. A. 764, The term “infamous’—4. e., with- 
out fame or good report—was applied at com- 
mon law to certain crimes, upon the convic- 
tion of which a person became incompetent 
to testify as a witness, upon the theory that 
& person would not commit so heinous a 
crime unless he was so depraved as to be un- 
worthy of credit. These crimes are treason, 
felony, and the crimen falsi. Abbott. A crime 
punishable by imprisonment in the state pris- 
on or penitentiary, with or without hard 
labor, is an infamous crime, within the pro- 
vision of the fifth amendment of the con- 
stitution that “no person shall be held to an- 
swer for a capital or otherwise infamous 
crime unless on a presentment or indictment 
of a grand jury.” Mackin v. U. S. 117 U. S. 
348, 6 Sup. Ct. 777, 29 L. Ed. 909; Brede v. 
Powers, 263 U. S, 4, 44 S. Ct. 8, 68 L. Ed. 
132; Ex parte Wilson, 114 U. S. 417, 418, 
5 Sup. Ct. 935, 29 L. Ed. 89; U. S. v. Petit, 114 
U. S. 429 note, 5 Sup. Ct. 1190, 29 L. Ed. 98. 
It is not the character of the crime but the 
nature of the punishment which renders the 
crime “infamous.” Weeks v. United States 
(0. ©. A.) 216 F. 292, 298, L. R. A. 1915B, 651, 
Anu. Cas.. 19170, 524, But see Drazen v. New 
Haven Taxicab Co., 95 Conn, 500, 111 A. 861, 
864; Dutton v. State, 123 Md. 378, 91 A. 417, 
419, Ann, Cas, 1916C, 89. Whether an of- 
fense is infamous depends on the punishment 
which may be imposed therefor, not on the 
punishment which was imposed. United 
States v. Moreland, 258 U. S. 488, 42 S. Ct. 
368, 370, 66 L. Ed. 700; De Jianne v. U. 8. 
(C. ©. A.) 282 F. 737, 740; Le Clair v. White, 
117 Me. 335, 104 A. 516, 517. Under the con- 
stitution of Rhode Island, a crime, to be “in- 
famous,” must come within the “crimen falsi,” 
such as forgery, perjury, subornation of per- 
jury, offenses affecting the public administra- 
tion of justice, or such as would affect civil 
or political rights, disqualifying or rendering 
a person incompetent to be a witness or juror. 
State v. Bussay, 38 R. I. 454, 96 A. 337, 339. 
By the Revised Statutes of New York the 
term ‘infamous crime,” when used in any 
statute, is directed to be construed as includ- 
ing every offense punishable with death or 
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by imprisonment in a state prison, and no 
other. 2 Rev. St. (p. 702, § 31), p. 587, § 32. 


~—Quasi crimes. This term embraces all of- 
fenses not crimes or misdemeanors, but that 
are in the nature of crimes,—a class of of- 
fenses against the public which have not been 
declared crimes, but wrongs against the gen- 
eral or local public which it is proper should 
be repressed or punished by forfeitures and 
penalties. This would embrace all qui tam 
actions and forfeitures imposed for the neg- 
lect or violation of a public duty. A quasi 
crime would not embrace an indictable of- 
fense, whatever might be its grade, but simply 
forfeitures for a wrong done to the public, 
whether voluntary or involuntary, where a 
penalty is given, whether recoverable by crim- 
inal or civil process. Wiggins v. Chicago, 68 
Ill. 375. Also, offenses for which some per- 
son other than the actual perpetrator is re- 
sponsible, the perpetrator being presumed to 
act by command of the responsible party. 
Sometimes, injuries which have been unin- 
tentionally caused. Torts. McCaleb v. Fox 
Film Corporation (C. C. A.) 299 F. 48, 50. 


—Statutory crimes. Those created by stat- 
utes, as distinguished from such as are known 
to, or cognizable by, the common law. 


CRIMEN. Lat. Crime. 
or charge of crime. 


Also an accusation 


—Crimen furti. The crime or offense of theft. 


—Crimen incendii. The crime of burning, 
which included not only the modern crime of 
arson, but also the burning of a man, a beast, 
or other chattel. Britt, « 9; Crabb, Eng. 
Law, 808. 


—Crimen innominatum. The nameless crime; 
the crime against nature; sodomy or buggery. 


—Crimen raptus. The crime of rape. 


—Crimen roberiz. The offense of robbery, 


—Flagrans crimen; Locus criminis; Particeps 
criminis. See those titles. 7 


CRIMEN FALSI. 


In the Civil Law 


The crime of falsifying; which might be 
committed either by writing, as by the for- 
gery of a will or other instrument; by words, 
as by bearing false witness, or perjury; and 
by acts, as by counterfeiting or adulterating 
the public money, dealing with false weights 
and measures, counterfeiting seals, and oth- 
er fraudulent and deceitful practices. Dig. 
48, 10; Hallifax, Civil Law, b. 3, c 12, nn. 
56-59. 

In Séotch Law 

It has been defined: “A fraudulent imita- 
tion or suppression of truth, to the prejudice 
of another.” Ersk. Inst. 4, 4, 66. Se 
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At Common Law 


` Any crime which rendered the perpetrator 
incompetent to be a witness, such as forgery, 
perjury, subornation of perjury and other 
crimes affecting the administration of justice. 
Moore v. State, 12 Ala. App. 243, 67 So. 789, 
780; State v. Bussay, 38 R. I. 454, 96 A. 337, 
839; Drazen v. New Haven Taxicab Co., 95 
Conn. 500, 111 A. 861, 862; Maxey v. United 
States (C. C. A.) 207. F. 327, 331; Johnston v. 
Riley, 13 Ga. 97; Webb v. State, 29 Ohio St. 
351, 358; Harrison v. State, 55 Ala. 239; U. 
S. v. Block, 4 Sawy. 211, Fed. Cas. No. 14,609. 


In Modern Law 


This phrase is not used as a designation of 
any specific crime, but as a general designa- 
tion of a class of offenses, including all such 
as involve deceit or falsification; e. g., forg- 
ery, counterfeiting, using false weights or 
measures, perjury, ete. 

Includes forgery, perjury, subornation of 
perjury, and offenses affecting the public ad- 
ministration of justice. Matzenbaugh v. Peo- 
ple, 194 Ill. 108, 62 N. E. 546, 88 Am. St. 
Rep. 184; Little v. Gibson, 39 N. H, 510; State 
v. Randolph, 24 Conn. 365; Webb v. State, 29 
Ohio St. 358; Johnston v. Riley, 13 Ga. 97. 


Crimen falsi dicitur, cum quis illicitus, cui non 
fuerit ad hee data auctoritas, de sigillo regis, 
rapto vel invento, brevia, cartasve consignaverit. 
Fleta, lib. 1, c. 23. The crime of forgery is 
when any one illicitly, to whom power has 
not been given for such purposes, has signed 
writs or charters with the king’s seal, either 
stolen or found. 


CRIMEN LÆSÆ MAJESTATIS. In criminal 
law. The crime of lese-majesty, or injuring 
majesty or royalty; high treason. The term 
was used by the older English law writers to 
denote any crime affecting the king’s person 
or dignity. ` 

It is borrowed from the civil law, in which 
it signified the undertaking of any enterprise 
against the emperor or the republic. Inst. 
4, 18, 3. 


Crimen lesz majestatis omnia alia crimina ex- 
cedit quoad pænam. 3 Inst. 210. The crime 
of treason exceeds all other crimes in its pun- 
ishment. 


Crimen omnia ex se nata vitiat. Crime vitiates 
everything which springs from it. Henry v. 
Bank of Salina, 5 Hill (N. Y.) 523, 531. 


Crimen trahit personam. The crime carries 
the person, (i. €e., the commission of a crime 
gives the courts of the place where it is com- 
mitted jurisdiction over the person of the of- 
fender.) People v. Adams, 3 Denio (N. Y.) 190, 
210, 45 Am. Dec, 468. 


Crimina morte extinguuntur. 


Crimes are ex- 
tinguished by death. ` i 


CRIMINAL, n. One who has committed a 
criminal offense; one who has been legally 


Br.Law Dict. (3D Ep.)—31 


. —Criminal 


convicted of a crime; one adjudged guilty of 
crime. Molineux v. Collins, 177 N. Y. 395, 69 
N. E. 727, 65 L. R. A, 104. 


CRIMINAL, adj. That which pertains to or 
is connected with the law of crimes, or the 
administration of penal justice, or which re- 
lates. to or has the character of crime. 
Charleston v. Beller, 45 W. Va. 44, 30 S. E. 
152; State v. Burton, 113 N. C. 655, 18 S. 
E. 657. 


—Criminal act. A term which is equivalent to 
crime; or is sometimes used with a slight 
softening or glossing of the meaning, or as im- 
porting a possible question of the legal guilt 
of the deed. 


—Criminal action. The proceeding by which a 
party charged with a public offense is accused 
and brought to trial and punishment is known 
as a “criminal action.” Pen. Code Cal. § 
683. A criminal action is (1) an action prose- 
cuted by the state as a party, against a person 
charged with a public offense, for the pun- 
ishment thereof; (2) an action prosecuted by 
the state, at the instance of an individual, to 
prevent an apprehended crime, against his 
person or property. Code N, C. 1883, § 129 (C. 
S. § 395). State v. Railroad Co. (C. C.) 37 
F. 497, 3 L. R. A. 554; Ames v. Kansas, 111 
U. 8. 449, 4 B. Ct. 437, 28 L. Ed. 482; State 
v. Costello, 61 Conn. 497, 23 A. 868. 


=—Criminal case. An action, suit, or cause in- 
stituted to punish an infraction of the crim- 
inal laws. State v. Smalls, 11 8. C. 279; Ad- 
ams v. Ashby, 2 Bibb. (Ky.) 97; U. S. v. Three 
Tons of Coal, 28 Fed. Cas. 149; People yv, 
Iron Co., 201 Il. 236, 66 N. E. 349; Dancy v. 
Owens, 126 Ọkl. 37, 258 P. 879, 882; Wil- 
burn v. State, 140 Ga. 138, 78 S. E. 819, 820. 
The phrase has various meanings according to 
context and purpose of constitutional provi- 
sion or statute. Ex parte Tahbel, 46 Cal. App. 
755, 189 P. 804, 806; State v. Foggin, 135 La. 
497, 65 So. 622, 624; Childs v. City of Bir- 
mingham, 19 Ala. App. 71, 94 So. 790; Barnett 
vy. Atlanta, 109 Ga. 166, 34 S. E. 322. 


—Criminal charge. An accusation of crime, 
formulated in a written complaint, informa- 
tion, or indictment, and taking shape in a 
prosecution. U. S. v. Patterson, 150 U. S. 65, 
148. Ct. 20, 37 L. Ed. 999; Eason v. State, 11 
Ark. 482; People v. Ross, 235 Mich. 433, 209 
N. W. 663, 666. . 


—Criminal conversation. Adultery, considered 
in its aspect of a civil injury to the husband 
entitling him to damages; the tort of de- 
bauching or seducing of a wife. Often ab- 
breviated to crim. con. 


information. A criminal suit 
brought, without interposition of a grand ju- 
ry, by the proper officer of the king or state. 
Cole, Cr. Inf.; 4 Bla. Com. 398. 


—Criminal intent. The intent to commit a 
crime; malice, as evidenced by a criminal 
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act; an intent to deprive or defraud the true 
owner of his property. People v. Moore, 3 N. 
Y. Cr. R. 458; Mitchell v. State, 20 Ga. App. 
778, 93 S. E. 709; Péople v. Borden’s Con- 
densed Milk Co., 165 App. Div. 711, 151 N. Y. 
S. 547, 549; State v. Howard, 162 La. 719, 
111 So. 72, 76. 


--Criminal flaw. That branch or division of 
law which treats of crimes and their punish- 
ments. In the plural—“criminal laws’”—the 
term may denote the laws which define and 
prohibit the various species of crimes and es- 
tablish their punishments, U. S. v. Reisinger, 
128 U. S. 398, 9 S. Ct. 99, 32 L. Ed. 480; Wash- 
ington v. Dowling, 92 Fla. 601, 109 So. 588, 
591, 


—Criminal law amendment act. This act was 
passed in 1871, (84 & 35 Vict. c. 32), to prevent 
and punish any violence, threats, or molesta- 
tion, on the part either of master or work- 
men, in the various relations arising between 
them. 4 Steph. Comm. 241. 


—Criminal law consolidation acts. The statutes 
24 & 25 Vict. ce. 94-100, passed in 1861, for the 
consolidation of the criminal law of England 
and Ireland. 4 Steph. Comm. 297, These 
important statutes amount to a codification of 
the modern criminal law of England. 


—Criminal! letters. In Scotch law. A process 
used as the commencement of a criminal pro- 
ceeding, in the nature of a summons issued by 
the lord advocate or his deputy. It resembles 
a criminal information at common law. 


—Criminal proceeding. One instituted and con- 
ducted for the purpose either of preventing the 
commission of crime, or for fixing the guilt 
of a crime already committed and punishing 
the offender; as distinguished from a “civil” 
proceeding, which is for the redress of a pri- 
vate injury. U. S. v. Lee Huen (D, C.) 118 
F. 442; Sevier v. Washington County Justices, 
Peck (Tenn.) 334; People v. Ontario County, 
4 Denio (N. Y.) 260; Mossew v. United States 
(C. ©. A.) 266 F. 18, 22, 11 A. L. R. 1261; 
Gibson v. County of Sacramento, 37 Cal. App. 
528, 174 P. 935, 986; Wakefield v. Housel (C. 
C. A.) 288 F. 712, 715; United States v. Schal- 
linger Produce Co. (D. C.) 230 F. 290, 294. But 
see: Daugherty v. Nagel, 28 Idaho, 302, 154 
P. 375, 376. 


—Criminal procedure. The method pointed 
out by law for the appr¢éhension, trial, or pros- 
ecution, and fixing the punishment, of those 
persons who have broken or violated, or are 
supposed to have broken or violated, the laws 
prescribed for the regulation of the conduct 
of the people of the community, and who have 
thereby laid themselves liable to fine or îm- 
prisonment or other punishment. 4 Amer. & 
Eng. Enc. Law, 730. © 


‘—Criminal process. Process which issues to 
compel a person to answer for a crime or mis- 
demeanor.’ Ward v. Lewis, i Stew. (Ala.) 27; 
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Mowlan v. State, 197 Ind. 517, 151 N. E. 416, 
417. Also process issued to aid in the detec- 
tion or suppression of crime, such as search 
warrants—the primary purpose of the search 
being to obtain evidence for use in a criminal 
prosecution. Sugar Valley Land Co, v. Jobn- 
son, 17 Ala. App. 409, 85 So. 871, 874. 


—Criminai prosecution. An action or proceed- 
ing instituted in a proper court on behalf of 
the public, for the purpose of securing the 
conviction and punishment of one accused of 
crime. Harger v. Thomas, 44 Pa. 128, 84 Am. 
Dec. 422; Ely v. Thompson, 3 A. K. Marsh. 
(Ky.) 70; Becke v. Forsee (Mo. App.) 199 S. 
W. 734, 735; Schneider v. Schlang, 159 App. 
Div, 385, 144 N. Y. S. 548, 544; Ex parte Pep- 
per, 185 Ala. 284, 64 So. 112, 113; State v. 
District Court of Fifth Judicial Dist. in and 
for Madison County, 58 Mont. 350, 165 P. 294, 
296. 

As to criminal “Conspiracy,” “Contempt,” 
“Information,” “Jurisdiction,” “Libel,” “Neg- 
ligence,” “Operation,” see those titles. 


CRIMINALITER. Lat. Criminally. This 
term is used, in distinction or opposition to 
the word “civiliter,” civilly, to distinguish a 
criminal liability or prosecution from a civil 
one. 


CRIMINATE. To charge one with crime; to 
furnish ground for a criminal prosecution; to 
expose a person to a criminal charge. A wit- 
ness cannot be compelled to answer any ques- 
tion which has a tendency to criminate him. 
Stewart v. Johnson, 18 N. J. Law, 87; Ken- 
drick v. Comm., 78 Va. 490. 


CRIMINOLOGY. The science which treats 
of crimes and their prevention and punish- 
ment. 


CRIMP. One who decoys and plunders sail- 
ors under cover of harboring them. Whar- 
ton. 


CRO, CROO. In old Scotch law. A weregild. 
A composition, satisfaction, or assythment for 
the slaughter of a man. 


CROCIA. The crosier, or pastoral staff. 


CROCIARIUS. A cross-bearer, who went be- 
fore the prelate. Wharton. 


CROCKARDS, CROCARDS. A foreign coin 
of base metal, prohibited by statute 27 Edw. 
I. St. 3, from being brought into the realm. 4 
Bl. Comm, 98; Crabb, Eng. Law, 176. 


CROFT. A little close adjoining a dwelling- 
house, and ineclosed for pasture and tillage 
or any particular use. Jacob. A small place 
fenced off in which to keep farm-cattle. Spel- 
man. The word is now entirely obsolete. 


CROISES. Pilgrims; so called as wearing 
the sign of the cross on their upper garments, 
Britt. ¢. 122. The knights of the order of St. 
John of Jerusalem, created for the defense of 
the pilgrims. Cowell; Blount. 
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CROITEIR.. -A crofter; one holding a croft. 


` CROOKED. Deviating from rectitude or up- 
rightness; not straightforward; dishonest; 
wrong; perverse. A “crook” is a dishonest 
person; one who is crooked in conduct; a 
tricky or underhand ‘schemer; a thief or 
swindler. Villemin v. Brown, 193 App. Div. 
777, 184 N. Y. S. 570, 571; Pandolfo v. Bank 
of Benson (C. C. A.) 273 F. 48, 51. 


CROP. The products of the harvest; emble- 
ments. Insurance Co. v. Dehaven (Pa.) 5 A. 
65; Goodrich v. Stevens, 5 Lans. (N. Y.) 
230; Verbeck v. Peters, 170 Iowa, 610, 153 
N. W. 215, 216. Such products of the soil as 
are annually planted, severed, and saved by 
manual labor, as cereals, vegetables, grass 
maturing for harvest or harvested, etc., but 
not grass on lands used for pasturage. Moore 
y. Hope Natural Gas Co., 76 W. Va. 649, 86 
S. E. 564, 567; Ex parte Gray, 204 Ala. 358, 
86 So. 96, 97. 

In a broader sense, any product of.the soil. 
Ellis, McKinnon & Brown vy. Hopps, 30 Ga. 
App. 453, 118 S. E. 583; Buchanan v. Jencks, 
38 R. I. 443, 96 A. 807, 309, 2 A. L. R. 986. 
The term may therefore apply not only to 
fructus industriales, otherwise known as em- 
blements, but also to fructus naturales, or 
crops that are produced by the powers of 
nature alone, 17 C. J. 380, §§ 2, 3. 


CROPPER. One who, having no interest in 
the land, works it in consideration of re- 
ceiving a portion of the crop for his labor. 
Fry v. Jones, 2 Rawle (Pa.) 11; Wood v. 
Garrison (Ky.) 62 S. W. 728; Maltbie v. 
Olds, 88 Conn. 833, 92 A. 408, 405; Sayles v. 
Wilson, 31 Wyo. 55, 222 P, 1020, 1026; Davis 
v. State, 84 Tex, Cr. R. 282, 206 8. W. 690. 

The difference between a tenant and a crop- 
per is: A tenant has an estate in the land for 
the term, and, consequently, he has a right of 
property in the crops. Until division, the 
right of property and of possession in the 
whole is the tenant’s. A cropper has no es- 
tate in the land; and, although he has in 
some sense the possession of the crop, it is the 
possession of a servant only, and is, in law, 
that of the landlord, who must divide off 
to the cropper his share. Harrison v. Ricks, 
71 N. C. 7; O’Brien v. Webb, (D. C.) 279 F. 
117, 120; Cook-Reynolds Co. v. Wilson, 67 
Mont. 147, 214 P. 1104, 1105; Comar Oil Co. v. 
Richter, 127 Okl. 153, 260 P. 60, 66; Pearson v. 
Lafferty, 197 Mo. App. 123, 193 S. W. 40, 41; 
Cry v. J. W. Bass Hardware (Tex. Civ. App.) 
273 S. W. 347, 350; Halsell v. First Nat. 
Bank, 109 Okl. 220, 235 P. 532, 533. But a 
tenant may pay rent in products of soil. 
Souter v. Cravy, 29 Ga. App. 557, 116 S. Ð. 
231; Kester v. Amon, 81 Mont. 1, 261 P. 288, 
292; Harrelson vy. Miller & Lux, 182 Cal. 408, 
188 P. 800, 801; Dudley v. Lowell, 201 Cal. 
376, 257 P. 57, 58. ` 


CROSS. A mark made by persons who are 
unable to write, to stand instead of a signa- 
ture, 


OROSSING 


~A mark psually.in the form. of an X, by. 
which. voters are. commonly required to ex- 
press their selection. .There.are four principal 
forms of the cross: The St. Andrew’s cross, 
which is made in the form of an X; the Latin 
cross, f, as used in the crucifixion; St. An- 
thony’s cross, which is made in the form of a 
T; and the Greek cross, +, which is made by 
the intersection at right angles of lines at 
their center point. Hunt v. Campbell, 19 
Ariz, 254, 169 P. 596, 610. 

As an adjective, the word is applied to 
various demands and proceedings which are 
connected in subject-matter, but opposite or 
contradictory in purpose or object. 


-Cross-action. An action brought by one 
who is defendant in a suit against the party 
who is plaintiff in such suit, upon a cause of 
action growing out of the. same transaction 
which is there in controversy, whether it be 
a contract or’ tort. 


—Cross-demand. Where a person against 
whom a demand is made by another, in his 
turn makes a demand against that other, 
these mutual demands are called “cross-de- 
mands.” <A set-off is a familiar example. 
Musselman vy. Galligher, 32 Iowa, 383. ` 


—Cross-errors. Errors being assigned by the 
respondent in a writ of error, the errors as- 
signed on both sides are called “cross-errors,” 


-—Cross-lay. The winding of the outer 
strands of a rope in a reverse direction to 
the inner strands, the “lay” of a strand of 
rope being the length of rope within which 
such strand makes one complete turn. Ma- 
comber & Whyte Rope Co. v. Hazard Mfg. 
Co. (C. ©. A.) 211 F. 976, 977. ` 


—Cross-sale. Where a floor broker, holding 
orders from different customers to buy and 
sell on the same terms, cries out the trans- 
action and makes the sale and purchase to 
himself at the price shown by the last sale 
shown on the exchange, the transaction is 
called a “ecross-sale or trade,” and is illegal 
under rules of exchange, requiring two bro- 
kers to every purchase or sale. Cohen v. 
Rothschild, 169 N. Y. S. 659, 664,.182 App. 
Div. 408. 

As to cross “Appeal,” “Bill,” “Complaint,” 
“Hxamination,” “Remainder,” “Rules,” see 
those titles. 


CROSSED CHECK. See Check, 


CROSSING. A portion of a street over which 
pedestrians may lawfully cross from one side 
to the other. Under Laws N. J. 1915 (P. L. 
p. 285) § 1, defining crossings to be all duly 
indicated crossings, marked by pavement or 
otherwise, at intersection of streets, the most 
direct route across the street from curb to 
curb is a “crossing,” where no paved cross- 
ing is there necessary. Ferris v. McArdle, 92 
N. J. Law, 580, 106 A. 460, 461. 

With reference to railroads, that portion 
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of the right of way covered by Intersection 
with a street or highway. International- 
Great Northern R. Co. v. Mallard (Tex. Civ. 
App.) 262 S. W. 789, 791. In a broader sense, 
the term includes embankments constructed 
as necessary approaches to a railroad track, 
St. Louis, I. M. & S. Ry. Co. v. Smith, 118 
Ark. 72, 175 S. W. 415, 416, and approaches 
or embankments reasonably necessary to en- 
able crossings or bridges to be used, Payne 
v. Stockton, 147 Ark. 598, 229 S. W. 44, 47. 


CROWD. “Crowd” is indefinite, since differ- 
ence in time and place may shape its mean- 
ing, but there is always implied in the word 
numbers with reference to the hour and loca- 
tion. People, on Complaint of Liroff, v. Phil- 
lips, 245 N. Y. 401, 157 N. E. 508, 509. 


CROWN. The sovereign power in a mon- 
archy, especially in relation to the punish- 
ment of crimes. “Felony is an offense of the 
crown.” Finch, Law, b. 1, e. 16. 

An ornamental badge of regal power worn 
on the head by sovereign princes. The word 
is frequently used when speaking of the 
sovereign himself, or the rights, duties, and 
prerogatives belonging to him. Also a silver 
coin of the value of five shillings. Whar- 
ton. 

The facings and backings made to be sold 
to dentists to be set by them with appropriate 
fastenings in the jaws of their patients, when 
so in place are commonly called “crowns” 
or “artificial crowns.” S. S. White Dental 
Mfg. Co. v. Dental Co. of America (D. C.) 
263 F. 719, 720. 


- CROWN CASES. In English law. Criminal 
prosecutions on behalf of the crown, as repre- 
senting the public; causes in the criminal 
courts, 


CROWN. CASES RESERVED. In English 
law. Questions of law arising in criminal 
trials at the assizes, (otherwise than by way 
of demurrer,) and not decided there, but 
reserved for the consideration of the court 
of criminal appeal. 


CROWN COURT. In English law. The 
court in which the crown cases, or criminal 
business, of the assizes is transacted. 


CROWN DEBTS. In English law. Debts 
due to the crown, which are put, by various 
statutes, upon a different footing from those 
due to a subject. 


CROWN LANDS. The demesne lands of the 
crown. 


CROWN LAW. Criminal law in England is 
sometimes so termed, the crown being always 
the prosecutor in criminal proceedings. 4 
Bl. Comm. 2. 


CROWN OFFICE. The criminal side of the 
court of king’s bench. The king’s attorney in 
this court is called “master of the crown of- 
fice.” 4° Bl; Comm. 308, cS 
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CROWN OFFICE IN CHANCERY, One of 
the offices of the English high court of chan- 
cery, now transferred to the high court of 
justice. The principal official, the clerk of 
the crown, is an officer of parliament, and of 
the lord chancellor, in his nonjudicial ca- 
pacity, rather than an officer of the courts 
of law. 


CROWN PAPER. A paper containing the 
list of criminal cases, which await the hear- 
ing or decision of the court, and particularly 
of the court of king’s bench; and it then 
includes all cases arising from informations 
quo warranio, criminal informations, crim- 
inal cases brought up from inferior courts 
by writ of certiorari, and cases from the-ses- 
sions. Brown. 


CROWN SIDE. The criminal department of 
the court of king’s bench; the civil depart- 
ment or branch being called the “plea side.” 
4 Bl. Comm. 285. 


CROWN SOLICITOR. In England, the solic- 
itor to the treasury acts, in state prosecu- 
tions, as solicitor for the crown in preparing 
the prosecution. In Ireland there are officers 
called “crown solicitors’ attached to each 
circuit, whose duty it is to get up every case 
for the crown in criminal prosecutions. They 
are paid by salaries. There is no such sys- 
tem in England, where prosecutions are con- 
ducted by solicitors appointed by the parish, 
or other persons bound over to prosecute 
by the magistrates on each committal; but 
in Scottand the still better plan exists of a 
crown prosecutor (called the “procurator- 
fiscal,” and being a subordinate of the lord- 
advocate) In every county, who prepares 
every criminal prosecution. Wharton. 


CROWNER. In old Scotch law, Coroner; 
a coroner. “Crowner’s quest,” a coroner’s in- 
quest. 


CROY. In old English law. Marsh land. 
Blount. 


CRUCE SIGNATI. In old English law. 
Signed or marked with a cross. Pilgrims to 
the holy land, or crusaders; so called be 
cause they wore the sign of the cross upon 
their garments. Spelman. 


CRUDE. A flexible term depending largely 
on context. In natural state;. raw; unre- 
fined; not artificially altered; unfinished. 
U. S. v. Richard & Co., 8 Ct. Cust. App. 304, 
805; Nortmann-Duffke v. Federal Crushed 
Stone Co., 167 Minn. 333, 209 N. W. 17, 18; 
Ishimitsu Co. v. U. S., 12 Ct. Cust. App. 
477, 479; Togasaki & Co. v. U. S., 12 Ct. 
Cust. App. 463, 465. 


CRUEL. AND UNUSUAL PUNISHMENT, 
See Punishment, 


CRUELTY. The intentional and malicious 
infliction: of physical suffering upon living 
creatures, particularly human beings; “6r, 
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as applied to the latter, the wanton, mali- 
cious, and unnecessary infliction of pain upon 
the body, or the feelings and emotions; abu- 
sive treatment; inhumanity; outrage. 
Jacobs v. Jacobs, 95 Conn. 57, 110 A. 455, 
456. 

Chiefly used in the law of divorce, in such 
phrases as “cruel and abusive treatment,” 
“eruel and barbarous treatment,” or “cruel 
and inhuman treatment,” as to the meaning 
of which, and of “cruelty” in this sense, see 
May v. May, 62 Pa. 206; Waldron v. Wald- 
ron, 85 Cal. 251, 24 P. 649,9 L. R. A. 487; 
Ring v. Ring, 118 Ga. 183, 44 S. E. 861, 62 
L. R. A.,878; Sharp v. Sharp, 16 Ill. App. 
848; Myrick v. Myrick, 67 Ga. 771; Shell 
v. Shell, 2 Sneed (Tenn) 716; Vignos v. 
Vignos, 15 Ill. 186; Poor v. Poor, 8 N. H. 
307, 29 Am. Dec. 664; Goodrich v. Good- 
rich, 44 Ala. 670; Bailey v. Bailey, 97 Mass. 
373; Close v. Close, 25 N. J. Eq. 526; Cole 
v. Cole, 23 Iowa, 483; Turner v. Turner, 
122 Iowa, 113, 97 N. W. 997; Levin v. Lev- 
in, 68 S. C. 128, 46 S. E. 945. 


Ags between husband and wife. Those acts which 
affect the life, the health, or even the comfort, 
of the party aggrieved and giye a reasonable ap- 
prehension of bodily hurt, are called “cruelty.” 
What merely wounds the feelings is seldom admit- 
ted to be cruelty, unless the act be accompanied 
with bodily injury, either actual or menaced. Mere 
austerity of temper, petulance of manners, rude- 
ness of language, a want of civil attention and 
accommodation, even occasional sallies of passion, 
will not amount to legal cruelty; a fortiori, the 
denial of little indulgences and particular accom- 
modations, which the delicacy of the world is apt 
to number among its necessaries, is not cruelty, 
The negative descriptions of cruelty are perhaps 
the best, under the infinite variety of cases that 
may occur, by showing what is not cruelty. Evans 
v. Evans, 1 Hagg. Const. 35; Westmeath v. West- 
meath, 4 Eng. Ecc. 238, 311, 312. 

‘Cruelty includes both willfulness and malicious 
temper of mind with which an act is done, as well 
as a high degree of pain inflicted. Acts merely. ac- 
cidental, though they inflict great pain, are not 
“cruel,” in the sense of the word as used in stat- 
utes against cruelty. Comm. v. McClellan, 101 
Mass. 34. 


—Cruelty to animals. The infliction of physi- 
cal pain, suffering, or death upon an animal, 
when not necessary for purposes of training 
or discipline or (in the case of death) to pro- 
cure food or to release the animal from in- 
curable suffering, but done wantonly, for 
mere sport, for the indulgence of a cruel 
and vindictive temper, or with reckless in- 
difference to its pain. Com. v. Lufkin, 7 Al- 
len (Mass.) 581; State v. Avery, 44 N. H. 
392; Paine v. Bergh, 1 City Ct. R. (N. Y.) 
160; State v. Porter, 112 N. ©. 887, 16 $S. 
B. 915; State v. Bosworth, 54 Conn. 1, 4 A. 
248; McKinne v. State, 81 Ga. 164,.9 8. E. 
1091; Waters v. People, 28 Colo. 33, 46 P. 
112, 33 L. R. A. 836, 58 Am. St. Rep, 215. 


—Legal cruelty. Such as will warrant the 
granting of a divorce to the injured party; 
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as distinguished from such kinds or degrees’ 
of cruelty as do not, under the statutes and 
decisions, amount to sufficient cause for a de- 
cree. Legal cruelty may be defined to be such 
conduct on the part of the husband as will 
endanger the life, limb, or health of the 
wife, or create a reasonable apprehension of 
bodily hurt; such acts as render cohabita-’ 
tion unsafe, or are likely to be attended with. 
injury to the person or to the health of the 
wife; Odom v. Odom, 36 Ga. 286; the 
willful infliction of pain, bodily or mental,. 
upon the complaining party, such as reason- 
ably justified the apprehension of danger 
to life, limb, or health; Skellie v. Skel- 
lie, 152 Ga. 707, 111 S. E. 22, 24, If 
acts of violence are not of frequent repeti- 
tion, they must endanger life, limb, or health 
to constitute “cruelty.” McKane v. McKane, 
152 Md. 515, 137 A. 288, 289. To constitute 
“cruelty,” within the divorce law, where there 
is no personal violence, the misconduct must 
be such as will impair the health or create 
a reasonable apprehension of bodily harm. 
Humber v. Humber, 109 Miss. 216, 68 So. 
161, 163. The term is broad enough to in- 
clude outrages upon the feelings inflicting 
mental pain and anguish, where the conduct 
has been studied, willful, and deliberate, 
McNabb v. McNabb (Tex. Civ. App.) 207 8. 
W. 129, 130. See, also, as to “extreme cruel- 
ty” aS a ground for divorce, Finnell v, Fin- 
nell, 113 Okl, 164, 240 P. 62, 63; Morrison 
v. Morrison, 38 Idaho, 45, 221 P. 156, 158; 
Kellogg v. Kellogg, 93 Fla. 261, 111 So. 687, 
639; Pearson v. Pearson, 230 N. Y. 141, 129 
N. E. 349, 350; McCue v. McCue, 191: Mich. 
1, 157 N. W. 369, 371; Cavileer v. Cavileer, 
94 N. J. Eq. 160, 119 A. 101, 103; Peckham 
v. Peckham, 111 Neb. 340, 196 N. W. 628, 629; 
Civ. Code Calif. § 94; Maloof v. Maloof, 175 
Cal. 571, 166 P. 330, 331. 


CRUISE. A voyage undertaken for a given 
purpose; a voyage for the purpose of mak- 
ing captures jure belli. The Brutus, 2 Gall. 
588, Fed. Cas, No. 2,060. 

A voyage or expedition in quest of vessels 
or fleets of the enemy which may be expected 
to sail in any particular track at.a certain 
season of the year. The region in which these 
cruises are performed is usually termed the 
“rendezvous,” or “cruising latitude.” Bou- 
vier. 

Imports a definite place, as well as time of 
commencement and termination, unless such 
construction is repelled by the context. When 
not otherwise specially agreed, a cruise begins 
and ends in the country to which a ship be- 
longs, and from which she derives her com- 
mission, The Brutus, 2 Gall. 526, Fed. Cas, 
No. 2,060. 

A report of a timber surveyor showing the 
character and amount of timber in a stand. 
Jones v. United States (C. C., A.) 265 F. 235, 
239, i 
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CRUSH. -To break by means of pressure. 
Yagunehok v. Rutledge, 219 Mich. 82, 188 N. 
W.: 412; 418. 


CRY. To call out aloud; to proclaim; to 


publish; to sell at auction. “To cry a tract 
of land.” Carr v. Gooch, 1 Wash, (Ya.) 3385, 
(260.) 


A clamor raised in the pursuit of an escap- 
ing felon. 4:Bl. Comm. 293, See Hue and 
Cry. 


CRY DE PAIS, or CRI DE PAIS. The hue 
and cry raised by the people in ancient times, 
where a felony had been committed and the 
constable was absent. 


CRYER. An auctioneer. Carr v. Gooch, 1 
Wash, (Va.) 837, (262.) One who calls out 
aloud; one who publishes or proclaims. See 
Crier. 


CRYPTA. A chapel or oratory underground, 
or under a church or cathedral. Du Cange. 


€UCKING-STOOL. An engine of correction 
for common scolds, which in the Saxon lan- 
guage is said to signify the scolding-stool, 
though now it is frequently corrupted into 
ducking-stool, because the judgment was that, 
when the. woman was placed therein, she 
should be plunged in the water for her pun- 
ishment. It was also variously called a 
“trebucket,” “tumbrel,” or “castigatory.” 3 
Inst. 219; 4 Bl. Comm. 169; Brown. James 
v. Comm., 12 Serg. & R. (Pa.) 220. 


CUCKOLD. A man whose wife is unfaithful ; 
the husband of an adulteress, It is explained 
that the word alludes to the habit of the fe- 
male cuckold, which lays her eggs in the nests 
of other birds to be hatched by them. To 
make a cuckold of a man is to seduce his wife, 
Hali v. Huffman, 159 Ky. 72, 166 5. W. 770. 


CUEILLETTE. A term of French maritime 
law.. See A Cueillette. 


CUI ANTE DIVORTIUM (L. Lat. The full 
phrase was, Cui ipsa ante divortium contra- 
dicere non potuit, whom she before the di- 
vorce could not gainsay). A writ which an- 
ciently lay in favor of a woman who had 
been divorced from her husband, to recover 
lands and tenements which she had in fee- 
simple, fee-tail, or for life, from him to whom 
her husband had aliened them during mar- 
riage, when she could not gainsay it; Fitzh. 
N. B. 240; 3 Bla. Com. 183, n.; Stearns, Real 
Act. 148; Booth, Real Act. 188. Abolished in 
1833. . 


cu! BONO. For whose good; for whose use 
or benefit. “Cui bono is ever of great weight 
in all agreements.” Parker, C. J., 10 Mod. 
135; Sometimes translated, for what good, 
for. what. useful purpose. 


Cuicunque aliquis quid concedit concedere vide- 
tur ot id, sine .quo res ipsa esse non potuit. 


Whoever grants anything to another is sup-. 
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posed to grant that also without which the: 
thing itself would be of no effect. 11 Co. 52;: 
Broom, Max. 479; Hob. 234; Vaugh. 109; 11 
Exch. 775; Shep. Touch. 89; Co. Litt. 56 a. 


CUI IN VITA (L. Lat. The full phrase was, . 
Cui in vita sua ipsa contradicere non potuit, 
whom in his lifetime she could not gainsay). 
A writ of entry which lay for a widow against 
a person to whom her husband had in his 
lifetime aliened her lands. Fitzh. N. B. 193. 
It was a method of establishing the fact of 
death, being a trial with witnesses, but with- 
out a jury. The object of the writ was to 
avoid a judgment obtained against the hus- 
band by confession or default. It is obsolete 
in England by force of 82 Hen. VIII. e. 28, 
§ 6. See 6 Co. 8, 9. As to its use in Penn- 
sylvania, sec 3 Binn. Appx.; Rep. Comm. on 
Penn, Civ. Code, 1835, 90. Abolished in Eng- 
land, 1833. Blackstone is said to have shown 
little knowledge of its history; Thayer, Evi- 
dence. 


Cui jurisdictio data est, ea quoque concessa esse 
videntur, sine quibus jurisdictio expicari non 
potest. To whomsoever a jurisdiction is giv- 
en, those things also are supposed to be grant- 
ed, without which the jurisdiction cannot be 
exercised. Dig. 2, 1, 2. The grant of juris- 
diction implies the grant of all powers neces- 
sary to its exercise. 1 Kent, Comm. 339. 


Cui jus est donandi, eidem et vendendi et con- 
cedendi jus est. He who has the right of giv- 
ing has also the right of selling and granting. 
Dig. 50, 17, 163. 


Cuilibet in arte sua perito est credendum. Any 
person skilled in his peculiar art or profes- 
sion is to be believed, [żi. e., when he speaks 
of matters connected with such art.] Co. 
Litt. 125a. Credence should be given to one 
skilled in his peculiar profession. - Broom. 
Max. 932; 1 Bla. Com. 75; Phill. Ev. Cowen 
& H. notes, 759; 1 Hagg. Ece. 727; 11 Cl. & 
F. 85. 


Cuilibet licet juri pro se intreducto renunciare. 
Any one may waive or renounce the benefit of 
a principle or rule of law that exists only for 
his protection. 


Cui licet guod. majus, non debet quod minus est 
non licere. He who is allowed to do the great- 
er ought not to be prohibited from doing the 
less. He who has authority to do the more 
important act ought not to be debarred from 
doing what is of less importance, 4 Coke, 23. 


Cui pater est populus non habet ille patrem. 
He to whom the people is father has not a 
father. Co. Litt. 123. 


Cuique in sua arte credendum est. Every one 
is to be believed in his own art. Dickinson 
v: Barber, 9 Mass, 227, 6 Am: Dec. 58. 


Cujus est commodum ejus debet esse incom- 
modum. . Whose is the. advantage, his also - 
should ‘be-the: disadvantage, i 
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Cujus ost darè, ejus est disponere. Wing. Max. 
‘53. Whose it is to give, his it is to dispose; 
‘or, as Broom says, “the bestower of a gift has 
a right to regulate its disposal.” Broom, Max, 
459, 461, 468, 464. 


Cujus est divisio, alterius est electio. Which- 
ever [of two parties] has the division, [of an 
estate,] the choice [of the shares] is. the oth- 
er’s. Co. Litt. 166b. In partition between co 
parceners, where the division is made by the 
eldest, the rule in English law is that she shall 
choose her share last, Id.; 2 Bl. Comm, 189; 
1 Steph. Comm. 323. 


Cujus est domintum ejus est periculum. The 
risk lies upon the owner of the subject. Tray. 
Lat. Max. 114. 


Cujus est instituere, ejus est abrogare. Whose 
right it is to institute, his right it is to ab- 
rogate. Broom, Max. 878, note. 


Cujus est solum ejus est usque ad cccium. 
Whose is the soil, his it is up to the sky. Co. 
Litt. 4a. He who owns the soil, or surface 
of the ground, owns, or has an exclusive right 
to, everything which is upon or above it to an 
indefinite height. 9 Coke, 54; Shep. Touch. 
90; 2 Bl Comm. 18; 3 Bl Comm. 217; 
Broom. Max. 395. 


Cujus est solum, ejus est usque ad. cœlum et ad 
inferos. To whomsoever the soil belongs, he 
owns also to the sky and to the depths. The 
owner of a piece of land owns everything 
above and below it to an indefinite extent. 
Co, Litt. 4. 


Cujus juris (é e., jurisdictionis) est principale, 
ejusdem juris erit accessorium. 2 Inst. 493. 
An accessory matter is subject to the same 
jurisdiction as its principal. 


_Cujus per errorem dati repetitio est, ejus con- 

sulto dati donatio est. He who gives a thing 
by mistake has a right to recover it back; 
but, if he gives designedly, it is a gift. Dig. 
50, 17, 53. 


Cujusque rei potissima pars est principium. 
The chiefest part of everything is the begin- 
ning. Dig. 1, 2, 1; 10 Coke, 49a. 


CUL DE SAC. (fr. the bottom of a sack.) 
A blind alley; a street which is open at one 
end only. Bartlett v. Bangor, 67 Me. 467; 
Perrin v. Railroad Co., 40 Barb. (N. Y.) 65; 
Talbott v. Railroad Co., 31 Grat. (Va.) 691; 
Hickok v. Plattsburg, 41 Barb. (N. ¥.) 135, 


CULAGIUM. In old records. The laying up 
a ship in a dock, in order to be repaired. 
Cowell; Blount. 


CULPA. Lat. A term of the civil law, mean- 
ing fault, neglect, or negligence. There are 
three degrees of culpa,—iate culpa, gross 
fault or neglect; levis culpa, ordinary fault 
.or neglect; levissima culpa, slight fault or 
negleet,—and the definitions of these degrees 


- CULPRIT 
are precisely the same as those in ‘our law. 
Story, Bailm. § 18. This term is to be dis- 


tinguished from dolus, which means fraud, 
guile, or deceit. 


Culpa caret qui scit sed prohibere non potest. 
He is clear of blame who knows, but cannot 
prevent. Dig. 50, 17, 50. 


Culpa est immiscere se rel ad se non pertinenti. 
2 Inst. 208. Itis a fault for any one to med- 


‘dle in a matter not pertaining to hin. 


Culpa lata dolo equiparatur. Gross negligence 
is held equivalent to intentional wrong. 


Culpa tenet [teneat] suos auctores. Miscon- 
duct binds [should bind] its own authors, It 
is a never-failing axiom that every one is ac- 
countable only for his own delicts. Ersk. 
Inst. 4, 1, 14. 


CULPABIL!S. Lat. In old English law. 
Guilty. Culpabilis de intrusione,—guilty of 
intrusion. Fleta, lib. 4, €. 30, § 11. Non cul- 
pabilis, (abbreviated to non cul.) In criminal 


procedure, the plea of “not guilty.” See Cul- 
prit. ` 
CULPABLE. Blamable; censurable; in- 


volving the breach of a legal duty or the 
commissjon of a fault. The term is not nec- 
essarily equivalent to “criminal,” for, in pres- 
ent use, and notwithstanding its derivation, 
it implies that the act or conduct spoken of 
is reprehensible or wrong but not that it in- 
volves malice or a guilty purpose. - “Culpa- 
ble” in fact connotes fault rather than guilt. 
Railway Co. v. Clayberg, 107 Tl. 651; Bank 
v. Wright, 8 Allen (Mass.) 121. 

As to culpable “Homicide,” ‘Neglect,’ and 
“Negligence,” see those titles. 


Culpe pona par esto. Pcona ad mensuram 
delicti statuenda est. Let the punishment be 
proportioned to the crime. Punishment is to . 
be measured by the extent of the offense. 


CULPRIT. A person who is indicted for a 
criminal offense, but not yet convicted. It 
is not, however, a technical term of the law; 
and in its vernacular usage it seems to imply 
only a light degree of censure or moral rep- 
robation, 

Blackstone believes it an abbreviation of 
the old forms of arraignment, whereby, on the 
prigoner’s pleading not guilty, the clerk would 
respond, “culpabilis, prit,’ i. e. he is guilty 
and the crown is ready. It was (he says) the 
viva voce replication, by the clerk, on behalf 
of the crown, to the prisoner’s plea of non 
culpabilis; prit being a technical word, an- 
ciently in use in the formula of joining issue. 
4 BL Comm. 339. , 

But a more plausible explanation is that 
given by Donaldson, (cited Whart. Lex.,) as 
follows: The clerk asks the prisoner, “Are 
you guilty, or not guilty?’ Prisoner “Not 
guilty.” Clerk, “Qwil paroit, [may it prove 
so.] How will you be tried?’ Prisoner, “By 
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God and my country.” These words being 
hurried over, came to sound, “culprit, how 
will you be tried?’ The ordinary derivation 
is from culpa. : 


CULRACH. In old Scotch law. A species of 
pledge or cautioner, (Scottice back borgh,) 
used in cases of the replevin of persons from 
one man’s court to another’s. Skene, 


CULTIVATED. A field on which a crop of 
wheat is growing is a cultivated field, al- 
though not a stroke of labor may have been 
done in it since the seed was put in the 


ground, and it is a cultivated field after the’ 


crop is removed. It is, strictly, a cultivated 
piece of ground. State v. Allen, 35 N. C. 36; 
Combs v. Rockingham County Com’rs, 170 N. 
©. 87, 86 S. E. 963, 964; Angus Cattle Co. v. 
McLeod, 98 Neb. 108, 152 N. W. 322, 323; 
Horsely v. State, 16 Ga. App. 136, 84 8S. E. 
600, 601. ` 


CULTİVATOR. A cropper, which see. Pear- 
Bon v, Lafferty, 197 Mo. App. 123, 193 S. W. 
‘40, 4L. o 


CULTURA. A parcel of arable land. Blount. 


CULVERTAGE. In old English law. A base 
kind of slavery. The confiscation or forfei- 
ture which takes place when a lord seizes his 
tenant’s estate. Blount; Du Cange. 


‘Cum actio fuerit mere criminalis, institui pot- 
erit ab initio criminatiter vel civiliter. When 
an action is merely criminal, it can be in- 
stituted from the beginning either criminally 
or civilly. Bract. 102. 


.Cum adsunt testimonia rerum, quid opus est ver- 
bis? When the proofs of facts are present, 
what need is there of words? 2 Bulst. 53. 


Cum aliquis renunciaverit societati, solvitur so- 
cietas. When any partner renounces the part- 
nership, the partnership is dissolved. Tray. 
Lat. Max. 118. 


‘Cum confitente sponte mitius est agendum. 4 
Inst. 66. One confessing willingly should be 
‘dealt with more leniently. 


CUM COPULA. Lat. With copulation, i. e., 
sexual intercourse. Used in speaking of the 
validity of a marriage contracted “per verba 
‘de futuro cum copula,” that is, with words 
‘referring to the future (a future intention to 
‘have the marriage solemnized) and consum- 
mated by sexual connection. 


Cum de lucro duorum queritur, melior est causa 
possidentis. When the question is as to the 
gain of two persons, the cause of him who is 
in possession is the better. Dig. 50, 17, 126. 


Cum duo inter se pugnantia reperiuntur in tes- 
„tamento, ultimum ratum est. Where two 
things repugnant to each other are found in 
a will, the last shall stand: Co. Litt. 1120; 
Shep. Touch. 45L; Broom, Max. 583. . : 


- acceptionem. 
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Cum duo Jura concurrunt In una persona equum 
est ac si essent in duobus. When two rights 
meet in one person, it is the same as if they 
were in two persons, ° l 


CUM GRANO SALIS. (With a grain of salt.) 
With allowance for exaggeration. 


Cum in corpore dissentitur, apparet nullam esse 
When there is a disagreement 
in the substance, it appears that there is no 
acceptance. Gardner v. Lane, 12 Allen (Mass.) 
44, 


Cum in testamento ambigue aut etiam perperam 
scriptum est benigne interpretari et secundum 
id quod credibile est cogitatum credendum est. 
Dig. 34, 5, 24. Where an ambiguous, or even _ 
an erroneous, expression occurs in a will, it 
should be construed liberally, and in accord- 
ance with the testator’s probable meaning. 
Broom, Max. 568. 


Cum legitimæ nuptiz facte sunt, patrem liberi 
sequuntur. Children born under a legitimate 
marriage follow the condition of the father. 


CUM ONERE. With the burden; subject 
to an incumbrance or charge, What is taken 
cum. onere is taken subject to an existing bur- 
den or charge. 


Cum par delictum est duorum, semper oneratur 
petitor et melior habetur possessoris causa. 
Dig. 50, 17, 154. When both parties are in 
fault the plaintiff must always fail, and the 
cause of the person in possession be pre- 
ferred. 


CUM PERA ET LOCULO. With satchel and 
purse. A phrase in old Scotch law. 


CUM PERTINENTIIS. With the appurte- 
nances. Bract. fol. 73b. - 
CUM PRIVILEGIO. ‘The expression of the 
monopoly of Oxford, Cambridge, and the 
royal printers to publish the Bible. 


Cum qued ago non valet ut ago, valeat quan- 
tum valere potest. 4 Kent, Comm. 493. When 
that which I do is of no effect as I do it, it 
shall have as much effect as it can; 4. é., in 
some other way. 


CUM TESTAMENTO ANNEXO. L. Lat. 
With the will annexed. A term applied to 
administration granted where a testator 
makes an incomplete will, without naming any 
executors, or where he names incapable per- 
sons, or where the executors named refuse 
to act. If the executor has died, an adminis- 
trator de bonis non cum testamento anneo (of 
the goods not [already] administered upon 
with the will annexed) is appointed. Often 
abbreviated d. b. n. c. t. a. 2 BL Comm, 603, 
504. 


CUMULATIVE. Additional; heaping up; 


increasing; forming an aggregate. The word 
signifies. that two things are to be added to- 
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gether, instead of one being a repetition or in 
substitution of the other. People v., Superior 
Court, 10 Wend. (N. Y.) 285; Regina v. East- 
ern Archipelago Co., 18 Eng. Law & Eq. 183. 


—Cumulative dividend. See Stock. 


~—Cumulative offense. One which can be com- 
mitted only by a repetition of acts of the same 
kind but committed on different days. The of- 
fense of being a “common seller” of intoxicat- 
ing liquors is an example. Wells v. Com., 12 
Gray (Mass.) 328. 


—Cumulative punishment. An increased pun- 
ishment inflicted for a second or third con- 
viction of the same offense, under the stat- 
utes relating to habitual criminals. State v. 
Hambly, 126 N. ©. 1066, 35 S. E. 614. ‘To be 
distinguished from a “cumulative sentence,” 
as to which see Sentence. 


-~Cumulative remedy. A remedy created by 
statute in addition to one which still remains 
in force. Railway Co. v. Chicago, 148 Ml. 141, 
85 N. B. 881; State v. Barboglio, 63 Utah, 432, 
226 P. 904, 907; Phillip Levy & Co. v. Davis, 
115 Va. 814, 80 S. E. 791, 794. 


—Cumulative voting. A system of voting, by 
which the elector, having a number of Votes 
equal to the number of officers to be chosen; 
is allowed to concentrate the whole number 
of his votes upon one person, or to distribute 
them as he may see fit. For example, if ten 
directors of a corporation are to be elected, 
then, under this system, the voter may cast 
ten votes for one person, or five votes for each 
of two persons, etc. It is intended to secure 
representation of a minority. State v. Stock- 
ley, 45 Ohio St. 304, 13 N. E. 279; Bridgers 
v. Staton, 150 N. C. 216; 63 S. E. 892; Chicago 
Macaroni Mfg. Co. v. Boggiano, 202 Ill. 312, 
67 N. E. 17; Attorney General v. McVichie, 
138 Mich. 387, 101 N. W. 552. ` . 

As to cumulative “Evidence,” “Legacies,” 
and “Sentences,” see those titles. 


CUNADES. In Spanish law. Affinity; 
liance; relation by marriage. 
pt. 4, tit. 6, 1, 5. 


al- 
Las Partidas, 


CUNEATOR. Acoiner. Du Cange. Cuneere, 
to coin. Cuneus, the die with which to coin. 
Cuneata, coined.. Du Cange; Spelman. 


CUNNILINGUS. An act of sex perversion 
committed with the mouth and the female 
sexual organ. State v. Murry, 136 La. 253, 
66 So. 963, 965. 


CUNTEY-CUNTEY. In old, English law. A 
kind of trial, as appears from Bract. lib. 4, 
tract 3, ca. 18, and tract 4, ca. 2, where it 
seems to mean, one by the ordinary jury. 


- CUR. A common abbreviation of curia. 


CURA. Lat, Care; 
guardianship. 


charge; oversight; 


CURATOR 


In the Civil Law 


A species of guardianship which com- 
menced at the age of puberty (when the guard- 
ianship called “tutela” expired,) and contin- 
ued to the completion of the twenty-fifth year. 
Inst. 1, 28, pr.; Id. 1, 25, pr.; Hallifax, Civil 
Law, b. 1, c. 9. 


CURAGULOS. One who takes care of a thing. 


CURATE. In ecclesiastical law. Properly, 
an incumbent who has the cure of souls, but 
now. generally restricted to signify the spir- 
itual assistant of a rector or vicar in his cure. 
An officiating temporary minister in the Eng- 
lish church, who represents the proper in- 
cumbent; being regularly employed either to 
serve in his absence or as his assistant, as 
the case may be. 1 Bl. Comm. 393; 3 Steph. 
Comm. 88; Brande. 


Perpetual Curacy 


The office of a curate in a parish where 
there is no spiritual rector or vicar, but where 
a clerk (curate) is appointed to officiate there 
by the impropriator. 2 Burn. Ecc. Law, 55. 
The church or benefice filled by a curate un- 
der these circumstances is also so called. 


CURATEUR. In French law. A person 
charged with supervising the administration 
of the affairs of an emancipated minor, of 
giving him advice, and assisting him in the’ 
important acts of such administration. Du- 
verger. i 


CURATIO. In the civil law. The power or 


‘duty of managing the property of him. who, 


either on account of infancy or some defect 
of mind or body, cannot manage his own af- 


fairs. The duty of a curator or guardian. 
Calvin. ` 
CURATIVE. Intended to cure (that is, to 


obviate the ordinary legal effects or conse- 
quences of) defects, errors, omissions, or ir- 
regularities. Applied particularly to statutes, 
a “curative act” being a retrospective law 
passed in order to validate legal proceedings, 
the acts of public officers, or private deeds’ 
or contracts, which would otherwise be void 
for defects or irregularities or for want of. 
conformity to existing legal ‘requirements’ 
Meigs v. Roberts, 162 N. Y. 371, 56 N. E. 838, 
7 Am. St. Rep. 322. 


CURATOR. 
In The Civil Law 


A person who is appointed to take care of 
anything for another. A guardian.’ One ap- 
pointed to take care of the estate of a minor 
above a certain age, a lunatic, a spendthrift, 
or other person not regarded by the law as 
competent to administer it for himself. The 
title was also applied to a variety of public 
officers in Roman administrative law. 
Sproule v. Davies, 69 App. Div. 502, 75 N, ¥. 
S. 229; Le Blane v. Jackson (Tex. Civ, APD). 
161 S. W, 60, 66. a 


CURATOR: 


_ In Scotch Law 
The term means a guardian. 


in Louisiana 


A person appointed to take care of the 
estate of an absentee. Civil Code La. art. 50. 


ta Missouri 


The term “curator” has been adopted from 
the civil law, and it is applied to the guard- 
ian of the estate of the ward as distinguished 
from the ‘guardian of his person. Dunean v. 
Crook, 49 Mo. 117. 


In General 


—Curator ad hoc. In the civil law. A guar- 
dian for this purpose; a special guardian. 


—Curator ad litem. Guardian for the suit. 
In English law, the corresponding phrase is 
“guardian ad litem.” 


—Curator bonis. In the civillaw. A guardian 
or trustee appointed to take care of property 
in certain cases; as for the benefit of credi- 
tors.. Dig. 42, 7. In Scotch law. The term 
is applied to guardians for minors, lunatics, 
ete. 


—Curatores viarum. 
ways. 


a . 

CURATORSHIP. The office of a curator. 
Curatorship differs from tutorship, (q. v.) in 
this; that the latter is instituted for the pro- 
tection of property in the first place, and, 
secondly, of the person; while the former is 
intended to protect, first, the person, and sec- 
ondly, the property. 1 Lec. El. Dr. Civ. Rom. 
241, ` 


CURATRIX. A woman who has been ap- 
pointed to the office of curator; a female 
guardian. . Cross’ Curatrix v. Cross’ Legatees, 
4 Grat. (Va.) 257. 


Surveyors of the high- 


Curatus non habet titulum. A curate has no 
title, [to tithes.] 3 Bulst. 310. 


CURE. The act of healing; restoration to 
health from disease, or to soundness after in- 
jury. State v. Gibson, 199 Iowa, 177, 201. N. 
WwW. 590; Fort Worth & D. ©. Ry. Co. v. 
Wininger (Tex. Civ. App.) 159 S. W. 881, 885. 
Within the rule that a seaman is entitled to 
maintenance and “cure” at expense of ves- 
sel or owner if he falls sick or is wounded in 
the service of the ship, the term means prop- 
er care and ordinary medical assistance and 
treatment in case of injury or acute disease, 
for a reasonable time, and not a positive cure 
nor extraordinary treatment. The Bouker 
No. 2 (C. C A) 241 F. 831, 885; The Pochas- 
set (C. O. A.) 295 F. 6, 9. 


CURE BY VERDICT. The rectification or 
rendering nugatory of a defect in the plead- 
ings’ ‘by the rendition of a verdict; the court 
+will presume, after a Verdict, that the particu- 
lar thing omitted or defectively stated ini the 


pleadings was duly proved at the trial. State 

v. Keena, 63 Conn. 329, 28 A. 522; Alford v.. 
Baker, 53 Ind. 279; Treanor v. Houghton, 

103 Cal. 53, 36 P. 1081. 


CURE OF SOULS. In ecclesiastical law. 
The ecclesiastical or spiritual charge of a 
parish, including the usual and regular du- 
ties of a minister in charge. State v. Bray, 
35 N. C. 290. 


CURFEW. An institution supposed to have 
been introduced into England by order of 
William the Conqueror, which consisted in the 
ringing of a bell or bells at eight o'clock at 
night, at which signal the people were re- 
quired to extinguish all lights in their dwell- 
ings, and to put out or rake up their fires, and 
retire to rest, and all companies to disperse. 
The word is probably derived from the 
French couvre feu, to cover the fire. The eur- 
few is spoken of in 1 Social England 373, as 
having been ordained by William I. in order 
to prevent nightly gatherings of the people of 
England. But the custom is evidently older 
than the Norman; for we find an order of 
King Alfred that the inhabitants of Oxford 
should at the ringing of that bell cover up 
their fires and go to bed. And there is evi- 
dence that the same practice prevailed at this- 
period in France, Normandy, Spain, and prob- 
ably in most of the other countries of Europe. 
Henry, Hist. of Britain, vol. 3, 567. It was 
doubtless intended as a precaution against 
fires, which were very frequent and destruc- 
tive when most houses were built of wood. It 
appears to have met with so much opposition 
that in 1108 we find Henry I. repealing the 
enactment of his father on the subject; and 
Blackstone says that, though it is mentioned 
a century afterwards, it is rather spoken of as 
a time of night than as a still subsisting cus- 
tom. Shakespeare frequently refers to it in 
the same sensé. 


CURIA. 
In Old European Law 


A court. The palace, household, or retinue 
of a sovereign. A judicial tribunal or court 
held in the sovereign’s palace. A court of jus- 
tice. The civil power, as distinguished from 
the ecclesiastical. A manor; a nobleman’s 
house; the hall of a manor. A piece of ground 
attached to a house; a yard or court-yard. 
Spelman. A lord’s court held in his manor. 
The tenants who-did suit and service at the 
lord’s court. A manse. Cowell, 


In Roman Law 


A division of the Roman. people, said to 
have been made by Romulus. They were di- 
vided into three tribes, and each tribe into 
ten curie, making thirty curi@ in all. Spel- 
man. ` ; 

The place or building in which each curis- 
assembled to offer sacred rites. 

`: The place of meeting of the Roman senate 5 F 
the senate house. ` za 
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The senate house of a province; the place 
‘where the decuriones assembled. Cod. 10, 31, 
2. See Decurio. 


In General 
' =—Curia admiralitatis. The court of admiralty. 


—Curia baronis, or baronum. In old English 
law. A court-baron. Fleta, lib. 2, c. 53. 


—Curia Christianitatis. The ecclesiastical 


court, 


—Curia comitatus. The county court (q. v.). 


—Curia cursus aque. A court held by the lord 
of the manor of Gravesend for the better man- 
agement of barges and boats plying on the 
river Thames between Gravesend and Wind- 
sor, and also at Gravesend bridge, ete. 2 
Geo. IT. c. 26. 


. 


' —Curia domini, In old English law. The 

` lord’s court, house, or hall, where all the ten- 
ants met at the time of keeping court. Cow- 
ell. 


--Curia legitime afirmata. A phrase used in 
oid Scotch records to show that the court was 
opened in due and lawful manner. 


’ —Curia magna. In old. English law, ‘The 
great court; one of the ancient names of par- 
liament. 


—Curia majoris. 
mayor’s court. 


In old English law. The 
Calth, 144, 


—Curia militum. A court so called, anciently 
“held -at Carisbrook Castle, in the Isle of 
Wight.. Cowell. 


—Curia palatii. The palace court. It was 


abolished by 12 & 13 Vict. ¢. 101. 


—Curla pedis pulverizati. In old English law. 
The court of piedpoudre or piepouders. 3 Bl. 
Comm, 32. See Court of Piepoudre. 


—Curia penticiarum. A court held by the 
sheriff of Chester, in a place there called the 
“Pendice”’ or “Pentice;” probably it was so 
called from being originally held under a 
pent-house, or open shed covered with boards. 
Blount. . 


—Curia persone. In old records. 
: age-house, or manse. Cowell. 


A parson- 


—Curia regis. The king’s court. A term ap- 

. plied to the aula regis, the bancus, or commu- 
nis bencus, and the iter or eyre, as being 
courts of the king, but especially to the aule 
regis, (which title see.) 


© CURIA ADVISARI VULT. L. Lat. The 
court will advise; the court will consider. A 
. phrase frequently found in the reports, sig- 
nifying the resolution of the court to suspend 
judgment in a cause, after the argument, un- 


til they have deliberated upon the question, as -` 
: where there is a new or difficult point in-- 


CURRENT. CATALOGUES 


-yolved. ‘It is commonly. abbreviated to: cur. 
adv, vult; or c. @. v. : 


Curia cancellariæ officina justitiæ. zinet. 552. 
The court of chancery is the workshop of jus- 
tice, . oo 


CURIA CLAUDENDA. The name of a writ 
to compel another to make a fence or wall, 
which he was bound to make, between his 
land and the plaintiff’s. Reg. Orig. 155. Now 
obsolete. 


Curia parliamenti suis propriis legibus subsistit. 
4 Inst. 50. The court of parliament is gov- 
erned by its own laws. 


CURIALITY. In Scotch law. Curtesy. Also 
the privileges, prerogatives, or, perhaps, reti- 
nue, of a court. 


Curiosa et captiosa interpretatio in lage repro- 
batur. A curious [overnice or subtle] and 
captious interpretation is reprobated in law. 
1 Balst. 6. 


CURNOCK. In old English law. A measure 
containing four bushels or halt a quarter of 
corn. Cowell; Blount. 


CURRENCY. Coined money and sych bank- 
notes or other paper money as are authorized 
by law and do in fact circulate from hand 
to hand as the medium of exchange. Gris- 
wold v. Hepburn, 2 Duv. (Ky.) 83; Leonard 


-v. State, 115 Ala. 80, 22 So. 564; Insuranee 


Co. v. Keiron, 27 Ill. 505; Insurance .Co..yv. 
Kupfer, 28 Ill. 332, 81 Am. Dec. 284; Lackey 
v.. Miller, 61 N. C. 26; People v. Greenberg, 
222 Ill. App, 248, 245; Less v, Alport,; 217 
Ill. App. 14, 17. Certificates of deposit are 
“Currency.” State ex rel. Cole. v. Trimble, 
307 Mo. 57, 269 S. W. 959, 961; Millikan v. Be- 
curity Trust Co., 187 Ind. 807, 118 N., B.: 568, 
570. 


CURRENT. Running; now in transit; what- 
ever is at present in course of passage; as 
“the current month.” When applied to mon- 
ey, it means “lawful ;” current money is equiv- 
alent to lawful money. Wharton v. Morris, i 
Dall. 124, 1 L. Ed. 65; Miller v. White (Tex. 
Civ. App.) 264 S. W. 176, 178; Richardson V. 
Board of Education of City of “Ashland, 208 
Ky. 464, 271 S. W. 549, 550; Empire Petro- 
leum Co. v. Southern Pipe Line Co., 174 Ark, 
38, 294 S. W. 5, 6. See Current Money. 

A continuous movement in the same direc- 
tion, as a fluid or stream. Buckeye Incuba- 
tor Co. v. Blum (D. C.) 17 F.(2d) 456, 458. 


CURRENT ACCOUNT. An open, running, or 
unsettled account between two parties. Tuck- 
er v. Quimby, 37 Iowa, 19; Franklin v.. Camp, 
1 N. J. Law, 196; Wilson v. Calvert, 18 Ala. 
274. * 


CURRENT CATALOGU ES, [inder contract 
to sell automobiles as shown in current cata- 
logues, “current catalogues” means such ¢ata- 
logues as should from time-to-time be issued, 


CURRENT EXPENSES © 


and not merely the catalogues in existence on 

. execution of the contract. Imperial Motorcar 
Co. v. Skinner, 16 Ala. App. 448, 78 So. 641, 
642. . f 


CURRENT EXPENSES. Ordinary, regular, 
and continuing expenditures for the main- 
tenance of property, the carrying on of an 
office, municipal government, etc. Sheldon v. 
Purdy, 17 Wash. 1385, 49 P. 228; State v. 
‘Board of Education, 68 N. J. Law, 496, 53 A. 
236; Babcock v. Goodrich, 47 Cal. 510; St. 
Louis-San Francisco Ry. Co. v. Forbess, 111 
OE1. 48, 237 P. 596, 597. 


CURRENT FUNDS. This phrase means gold 
or silver, or something equivalent thereto, and 
convertible at pleasure into coined money. 
Bull v. Bank, 123 U. S. 105, 8 S. Ct. 62, 31 L. 
Ed. 97; Lacy v. Holbrook, 4 Ala. 90; Haddock 
v.. Woods, 46 Iowa, 483; Henderson v. Farm- 
ers’ Sav. Bank of Harper, 199 Iowa, 496, 202 
N. W. 259, 261. 


CURRENT MONEY. The currency of the 
country; whatever is intended to and does 
actually circulate as currency; every species 
of coin or currency. Miller v. McKinney, 5 
Lea (Tenn.) 96. In this phrase the adjective 
“current” is not synonymous with “converti- 
` ble.” It is employed to describe money which 
- passes from hand to hand, from person to per- 
son, and circulates through the community, 
and is generally received. Money is current 
which is received as money in the common 
‘business transactions, and is the common med- 
ium in barter and trade. Stalworth v. Blum, 
41 Ala. 321; Ferrell v. State, 68 Tex. Cr, R. 
487, 152 S. W. 901, 905; Wharton v. Morris, 1 
Dall. (U. S.) 125, 1 L. Ed. 65; Pierson v. Wal- 
lace, 7T Ark. 282; Fry v. Dudley, 20 La. Ann. 
3868; Kupfer v. Marc, 28 Ill. 388; Con- 
well v. Pumphrey, 9 Ind. 135, 68 Am. Dec. 
611; McChord v. Ford, 3 T.. B. Monr. (Ky.) 
166; Warren v. Brown, 64 N. C. 381. 


CURRENT PRICE. This term means the 
same as “market value,” “market price,” “go- 
ing price,” the price that runs or flows with 
the market. Hoff v. Lodi Canning Co., 51 Cal. 
App. 299, 196 P. 779, 780; Ford v. Norton, 
32 N. M. 518, 260 P. 411, 414, 55 A. L. R. 261; 
Cases of Champagne, 23 Fed. Cas. 1168, 


-CURRENT RATE OF WAGES. Minimum, 
maximum, and intermediate amounts, inde- 
terminately varying from time to time and de- 
pendent on the class and kind of work done, 
the efficiency of the workman, etc. Connally 
v. General Const. Co., 269 U. S. 385, 46 S. Ct. 
126, 128, 70 L. Hd. 322. 


. CURRENT VALUE. The current value of im- 
. ported commodities is their common market 
price at the place of exportation, without ref- 
erence to the price actually paid by the im- 
‘porter. Tappan v. U. S., 28° Fed. Cas. 690. 


_SURRENT WAGES. Such as are -paid: peri- 
_ Odically, or.frem time to time as the services 


runs upon four feet; 
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are rendered or the work is performed; more 
particularly, wages for the current period, 
hence not including such as are past-due. Syd- 
nor v. Galveston (Tex. App.) 15 S. W., 202; 
Bank v. Graham (Tex. App.) 22 §. W. 1101; 
Bell v. Live Stock Co. (Tex.) 11 S. W. 346, 3 
L. R. A. 642. 


CURRENT YEAR. The year now running. 
Doe v. Dobell, 1 Adol. & El. 806; Clark v. Lan- 
caster County, 69 Neb. 717, 96 N. W. 598. Or- 
dinarily, a calendar year in which the event 
under discussion took place; Buffalo County 
v. Bowker, 197 N. W. 620, 622, 111 Neb. 762; 
Empire Petroleum Co. v. Southern Pipe Line 
Co., 174 Ark. 38, 294 S. W. 5, 6; unless the 
context shows a different intention; Miller 
v. White (Tex. Civ. App,) 264 S. W. 176, 178; 
People v. Central Hlinois Public Service Co., 
824 Ill. 85, 154 N. E. 488, 439. 


CURRICULUM. The year; of the course of 
a year; the set of studies for a particular - 
period, appointed by a university. 


CURRIT QUATUOR PEDIBUS. L. Lat. It 
or, aS sometimes ex- 
pressed, it runs upon all fours. A phrase 
used in arguments to signify the entire and ex- 
act application of a case quoted. “It does 
not follow that they run quatuor pedibus.” 
1 W. Bi. 145. 


Currit tempus contra desides et sui juris con- 
tempitores. Time runs against the slothful 
and those who neglect their rights. Bract. 
fols. 1006, 101. 


CURSING. Malediction; imprecation; exe- 
eration; profane words intended to convey 
hate and to invoke harm; swearing. Jobn- 
son y. State, 15 Ala, App. 194, 72 So. 766. 


CURSITOR BARON. An officer of the court 
of exchequer, who is appointed by patent un- 
der the great seal to be one of the barons of 
the exchequer. The office was abolished by 
St. 19 & 20 Vict. e. 86. 


CURSITORS. Clerks in the chancery office, 
whose duties consisted in drawing up those 
writs which were of course, de cursu, whence 
their name. They were abolished by St. 5 & 
6 Wm. IV. c. 82. Spence, Eq. Jur. 238; 4 
Inst. 82. 


CURSO. In old records. A ridge. 
terre, ridges of land. Cowell. 


CURSOR. An inferior officer of the papal 
court. 


CURSORY EXAMINATION. An inspection 
for defects visible or ascertainable by ordi- 
nary examination. Coll y. Lehigh Valley R. 
Co., 180 A, 225, 226, 3 N. J. Misc. 869. 


Cursus curia est lex curiæ. 3 Bulst. 53, The 
practice of the court is the law of the court. 


Cursones 


CURTESY. The estate to which by common 
law a manis éntitled, on the death of his wife, 
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in the lands or tenements of which she was 
seised in possession in fee-simple or in tail 
during her coverture, provided they have had 
lawful issue born alive which might have 
been capable of inheriting the estate. It isa 
frechold estate for the term of his natural 
life. 1 Washb. Real Prop. 127; 2 Bl. Comm. 

126; Co. Litt. 30a; Dozier v. Toalson, 180 Mo. 
546, 79 S, W. 420, 108 Am. St. Rep. 586; Tem- 
pleton v. Twitty, 88 Tenn. 595, 14 S. W. 435; 
Jackson v. Johnson, 5 Cow. (N. Y.) 74, 15 Am. 
Dec. 433; Ryan v. Freeman, 36 Miss. 175; 
Whiteman v. Taber, 203 Ala. 496, 83 So. 595, 
596; Decker v. Decker, 205 Ky. 69, 265 8. W. 
488, 485; In re Charbonneau, 129 Misc. Rep. 
356, 221 N. Y. S. 449, 450. 


Initiate and Consummate 


Curtesy initiate is the interest which a hus- 
band has in his wife’s estate after the birth of 
issue capable of inheriting, and before the 
death of the wife; after her death, it becomes 
an estate “by the curtesy consummate.” Wait 
v. Wait, 4 Barb. (N. Y.) 205; Churchill v. 
Hudson (C. C.) 34 F. 14; Turner v. Heinberg, 
30 Ind. App. 615, 65 N. E. 294; Sadler v. 
Campbell, 150 Ark, 594, 236 S. W. 588, 592; 
Pattison v. Baker, 148 Tenn. 399, 255 S. W. 
710, 29 A. L. R. 1834; Childers v. Kennedy, 
189 Ky. 179, 224 S$. W. 651; Bucci v. Popo- 
vich, 93 N. J. Eq, 121, 115 A. 95, 96; Day v. 
Burgess, 139 Tenn. 559, 202 S. W. 911, L R. A. 
1918E, 692. 


CURTEYN. The name of King Edward the 
Confessor’s sword, It is said that the point 
of it was broken, as an emblem of mercy. 
(Mat. Par. in Hen. III.) Wharton. 


CURTILAGE. 
and buildings 
dwelling-house, 

In its most comprehensive and proper legal 
signification, it includes all that space of 
ground and buildings thereon which is usual- 
ly inclosed within the general fence immedi- 
ately surrounding a principal messuage and 
outbuildings, and yard closely adjoining to a 
dwelling-house, but it may be large enough for 
cattle to be levant and couchant therein. 1 
Chit. Gen. Pr. 175. 

The curtilage of a dwelling-house is a space, 
necessary and convenient and habitually used 
for the family purposes, and the carrying on 
of domestic employments. It includes the 
garden, if there be one, and it need not be 
separated from other lands by fence. State 
y. Shaw, 31 Me. 523; Com. y. Barney, 10 
Cush. (Mass.) 480; Derrickson v. Edwards, 
29 N. J. Law, 474, 80 Am. Dec. 220; Booker v. 
Jarrett, 72 W. Va. 606, 78 S. E. 754, 755; Bare 
v. Commonwealth, 122 Va. 783, 94 S. E. 168, 
172; Turknett v. State, 36 Okl. Cr. 401, 254 
P. 983, 986; Craven v. State,:22 Ala. App. 39, 
111:So. 767, 771; State v. Lee, 120 Or. 643, 
253 P. 533, 534; Wright v. State, 12 Ga. App. 
514, 77 S. E. 657, 658. 


The inclosed space of ground 
immediately surrounding a 
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The curtilage is the court-yard in the front 
or rear of a house, or at its side, or any piece 
of ground lying near, inclosed and used with, 
the house, and necessary for the convenient 
occupation of the house. People v. Gedney, 
10 Hun (N. Y.) 154. 

In Michigan the meaning of curtilage has 
been extended to include more than an in- 
closure near the house. People v. Taylor, 2 
Mich. 250. 


CURTILES TERRE. 
Court lands. Cowell. 


CURTILLIUM. A curtilage; the area or 
space within the inclosure of a dwellinghouse, 
Spelman. 


In old English law. 
See Court Lands. 


CURTIS. A garden; a space about a house; 
a house, or manor; a court, or palace; a 
court of justice; a nobleman’s residence. 
Spelman. 


CUSSORE. A term used in Hindostan for 
the discount or allowance made in the ex- 
change of rupees, in contradistinction to bat- 
ta, which is the sum deducted. Enc. Lond. 


CUSTA, CUSTAGIUM, CUSTANTIA. Costs. 


CUSTODE ADMITTENDO, CUSTODE AMO- 
VENDO. Writs for the admitting and remov- 
ing of guardians. . 


CUSTODES. , 
In Roman Law 


Guardians; .observers; inspectors. Per- 
sons who acted ag inspectors of elections, and 
who counted the votes given. Tayl. Civil Law, 
193. 

In Old English Law 


guardians; conservators. 


In General 


—Custodes pacis, guardians of the peace. 1 
Bl. Comm. 349. 


CUSTODES LIBERTATIS ANGLE AUC- 
TORITATE PARLIAMENTI. The style in 
which writs and all judicial processes were 
made out during the great revolution, from 
the execution of King Charles I. till Oliver 
Cromwell was declared protector. 


CUSTODIA LEGIS. In the custody of the 
law. Stockwell y. Robinson, 9 Houst. (Del.) 
313, 32 A. 528; Troll v. City of St. Louls, 257 
Mo. 626, 168 S. W. 167, 178; Gibbons v. Ellis, 
63 Colo. 76, 165 P. 783, 784. 


CUSTODIAM LEASE. In English law. A 
grant from the crown under the exchequer 
seal, by which the custody of lands, ete., seis; 
ed in the king’s hands, is demised or commit- 
ted to some person as custodee or lessee there- 
of. Wharton. 


CUSTODY. The care and keeping of any- 
thing; as when an article is said to be “in 
the custody of the court.” People v. Burr, 
41 How. Prac. (N. Y.) 296; Emmerson vw 


Keepers ; 


CUSTODY OF THE LAW 


State, 83' Tex. Cr. R. 89, 25 S. W. 290; Roe 
y. Irwin, 32 Ga. 39. Also the detainer of 
a man’s person by virtue of lawful process 
er authority; actual imprisonment. In a 
sentence that the defendant “be in custody 
until,” ete., this term imports actual impris- 
onment. The duty of the sheriff under such 
a sentence is not performed by allowing the 
defendant to go at large under his general 
watch and control, but so doing renders him 
liable for an escape.. Smith v. Com., 59 Pa. 
320; Wilkes v. Slaughter, 10 N. ©. 216; Turn- 
er v. Wilson, 49 Ind. 581; Ex parte Powers 
(D. C.) 129 F. 985. Detention; charge; con- 
trol; possession. The term is very elastic and 
may mean actual imprisonment or physical 
detention or mere power, legal or physical, 
of imprisoning or of taking manual posses- 
sion. Jones v. State, 26 Ga. App. 635, 107 
S. E. 166; J. O. Nessen Lumber Co. v. Ray 
H. Bennett Lumber Co., 223 Mich. 349, 193 
N. W. 789, 790; State v. Evans (Mo. Sup.) 
270 S. W. 684, 687; Willoughby v. State, 87 
Tex. Cr. R. 40, 219 S. W. 468, 470; U. S. v. 
Tod (D. C.) 291 F. 665, 666; Carpenter v. Lord, 
88 Or. 128, 171 P. 577, 579, L. R. A. 1918D, 
674; Whorton v. State, 69 Tex. Cr. 1, 152 
S. W. 1082, 1085; Little v. State, 100 Tex. 
Cr. R. 167, 272 S. W. 456, 457; Randazzo v. 
U. S. (C. O. A.) 300 T. 794, 797; Barney vY. 
Barney, 192 Mich. 45, 158 N. W. 101; State v. 
Freauff, 117 Or. 214, 243 P. 87, 88; Ex parte 
Marcil (D. C.) 207 F. 809, 812. 


CUSTODY OF THE LAW. Property is in the 
custody of the law when it has been lawfully 
taken by authority of legal process, and re- 
mains in the possession of a public officer (as, 
a sheriff) or an officer of a court (as, a receiv- 
er) empowered by law to hold it. Gilman v. 
Williams, 7 Wis. 334, 76 Am. Dec. 219; Weav- 
er v. Duncan (Tenn. Ch. App.) 56 S. W. 41; 
Carriage Co. v. Solanes (C. C.) 108 F. 532; 
Stockwell v. Robinson, 9 Houst. (Del.) 313, 32 
A. 528; In’re Receivership, 109 La. 875, 
33 So. 903. 


CUSTOM. A usage or practice of the peo- 
ple, which; by common adoption and acqui- 
escence; and by long and unvarying habit, 
has become compulsory, and has acquired 
the force of a law with respect to the place 
or subject-matter to which it relates. Adams 
v. Insurance Co., 95 Pa. 355, 40 Am. Rep. 
662; Lindsay v. Cusimano (C. C.) 12 F, 504; 
Strother v. Lucas, 12 Pet. 445, 9 L, Ed. 1137; 
Minis v. Nelson (C. C.) 43 F. 779; Panaud v. 
Jones, 1 Cal. 498; Rosenberg Bros. & Co. v. 
U. S. Shipping Board Emergeucy Fleet Cor- 
poration (D. C.) 7 F.(2d) 893, 896; Gerseta 
Corporation v. Silk Ass’n of America, 220 App. 
Div. 293, 222 N. Y. S. 11, 13; Salisbury. v. 


New York Cent. R. Co., 220 App. Div. 491, 


222 N. Y. S. 38, 41; King v. Shelton (Tex. 
Ċiv: App.) 252 S. W. 194, 195; Pendleton Bros, 
v. Northern Coal Co, (D: CJF F.(2d) 317,8319; 
Conahah v. Fisher, 233° Mass. "234, 124 N. E: 
13, 15; Lawrence’ v. ‘Portland“Ry., Light -& 
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Power Co., 91 Or. 559, 179 P. 485, 486; Eames 
v. H. B. Claflin Co. (C. C. A.) 289 F. 681, 634; 
Etna Forge & Bolt Co. v. Youngstown Sheet 
& Tube Co. (C. Œ. A.) 282 F. 786, 789; U. 8. 
Shipping Board Emergency Fleet Corpora- 
tion v. Levensaler, 53 App. D. C. 822, 290 F. 
297, 300. 

Ordinary or usual way of doing a thing; 
habit; practice. Adelman v. Altman, 209 Mo. 
App. 583, 240 S. W, 272, 276; Kent v. Town of 
Patterson, 80 Misc. Rep. 560, 141 N. Y. S. 
932, 933; Maeder Steel Products Co. v. Zanel- 
lo, 109 Or, 562, 220 P. 155, 161; Carter v. Sioux 
City Service Co., 160 Iowa 78, 141 N. W. 26, 29. 


A law not written, established by long usage, 
and the consent of our ancestors, Termes de la 
Ley; Cowell; Bract. fol. 2. If it be universal, it 
is common law; if particulair to this or that place, 
it is then properly custom. 3 Salk. 112. 

Customs result from a long series of actions 
constantly repeated, which have, by such repeti- 
tion, and by uninterrupted acquiescence, acquired 
the force of a tacit and common consent. Civil 
Code La. art. 3. 

It differs from prescription, which is personal 
and is annexed to the person of the owner of a 
particular estate; while the other is local, and 
relates to a particular district, An instance of the 
latter occurs where the question is upon the manner 
of conducting a particular branch of trade at a cer- 
tain place; of the former, where a certain person 
and his ancestors, or those whose estates he has, 
have been entitled to a certain advantage or privi- 
lege, as to have common of pasture in a certaln 
close, or the like. The distinction hag been thus 
expressed: “While prescription is the making of 
a right, custom is the making of a law.” Lawson, 
Usages & Cust. 15, note 2, 


Classification 


Customs are general, local or particular. 
General customs are such aS prevail through- 
out a country and become the law of that 
country, and their existence is to be determin- 
ed by the court. Bodfish v. Fox, 23 Me. 95; 
39 Am. Dec. 611. Or as applied to usages of 
trade and business, a general custom is one 
that is followed in all cases by all persons. 
in the same business in the same territory, 
and which has been so long established that 
persons sought te be charged thereby, and all 
others living in the vicinity, may be pre- 
sumed to have known of it and to have acted 
upon it as they had occasion. Sturges v. 
Buckley, 32 Conn. 267; Railroad Co. v. Har- 
rington, 192 Hl. 9, 61 N. E. 622; Bonham v. 
Railroad Co., 13 S. C. 267. Local customs are 
such as prevail only in some particular dis- 
trict or locality, or in some city, county, or 
town. Bodfish y. Fox, 23 Me. 95, 39 Am. Dec. 
611; Clough v. Wing, 2 Ariz. 871, 17 P. 457. 
Particular customs are nearly the same, being 
such as affect only the inhabitants of some 
particular district. 1 Bl. Comm. 74, | 


In General 


—Customs of London. Certain particular cus- 
toms, peculiar to that city, with regard to 
trade, apprentices, widows, orphans and a var- 
iety of other matters; contrary to the general 
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law of the land, but confirmed by. act of par- 
liament. 1 Bl. Comm: 75. : 


—Custom of merchants. A system of customs 
or rules relative to bills of exchange, part- 
nership, and other mercantile matters, and 
which, under the name of the “leg merca- 
toria,” or “law merchant,” has been ingraft- 
ed into and madè a part of, the common law. 
1 Bl. Comm. 75; 1 Steph. Comm. 54; 2 Bur- 
rows, 1226, 1228, 


—Custom of York. A custom of intestacy in 
the province of York similar to that of Lon- 
don, Abolished by 19 & 20 Vict. c. 94. 


—Customs and services annexed to the tenure 
of lands are those which the tenants thereof 
owe unto their lords, and which, if withheld, 
the lord might anciently have resorted to “a 
writ of customs and services” to compel them. 
Cowell. But at the present day he would 
merely proceed to eject the tenant as upon 
a. forfeiture, or claim damages for the sub- 
traction. Brown, 


—Special custom. A particular or local cus- 
tom; one which, in respect to-the sphere of 
its observance, does not extend throughout 
the entire state or country, but is confined 
to some particular district or locality. 1 
Bl. Comm. 67; Bodfish v. Fox, 23 Me. 95, 39 
Am. Dec. 611. 


CUSTOM DUTIES. Taxes on the importa- 
tion and exportation of commodities; the 
tariff or tax assessed upon merchandise, 
imported from, or exported to a foreign coun- 
try. United States v. Sischo (D. O.) 262 F. 
1001, 1005. 


CUSTOM-HOUSE. In administrative law. 
The house or office where commodities are 
entered for importation or exportation; 
where the duties, bounties, or drawbacks 
payable or receivable upon such importation 
or exportation are paid or received; and 
where ships are cleared out, ete. 


CUSTOM-—-HOUSE BROKER. One whose oc- 
cupation it is, as an agent, to arrange en- 
tries and other custom-house papers, or 
transact business, at any port of entry, relat- 
ing to the importation or exportation of goods, 
wares, or merchandise. 14 St. at Large, 117 
{see 26 USCA § 216 note). A person author- 
ized by the commissioners of customs to act 
for parties, at their option, in the entry or 
clearance of.ships and the transaction of gen- 
eral business. Wharton. 


Custom is the best interpreter of the law. 4 
Inst. 75; 2 Eden, 74; McKeen v, Delancy, 5 


Cranch, 32, 3 L. Ed. 25; McFerran v. Pow- 
ers, 1 Serg. & R. (Pa.) 106. 
CUSTOMARY. According to custom or 


usage; founded on, or growing out of, or 
dependent on, a custom, (q. v.); ordinary; 
usual; common. Kent v. Town of Patterson, 


OUSTOMS COURT 


80 Mise. Rep. 560, 141 N. Y. N: 932, 983; Mar- 
tin v. Fletcher, 77 Or. 408, 149 P. 895, 897; 
Montgomery v. O'Donnell, 178 Iowa 588, 159 
N. W. 1025, 1026; Commonwealth v. Weber, 
67-Pa. Super, Ct. 497, 505; Woods v. Postal 
Telegraph-Cable Co., 205 Ala. 236, 87 So. 6st, 
686, 27 A. L. R. 834. 


CUSTOMARY COURT-BARON. 


See Court- 
Baron. ; 


CUSTOMARY DISPATCH. In charter party. 
Due diligence according to lawful, reason- 
able and well-known custom of port or ports 
involved. Context and conditions existing or 
contemplated will, of course, affect the mean- 
ing of the phrase. Hinckley v. Wilson Lum- 
ber Co. (D. C.) 205 F. 974, 979; Wasson v. 
Stetson, Cutler & Co. (D. C.) 214 F. 329, 333; 
Taisho Kaiun Kabushiki Kaisha v. Gano 
Moore Co, (D. C.) 14 F.(2d) 985, 986. 


CUSTOMARY ESTATES. Estates which owe 
their origin and existence to the custom of the 
manor in which they are held. 2 Bl. Comm. 
149: 


CUSTOMARY FREEHOLD. In English law. 
A variety of copyhold estate, the evidences of 
the title to which are to be found upon the 
court rolls; the entries declaring ‘the holding 
to be according to the custom of the manor, 
but it is not satd to be at the will of the lord. 
The incidents are similar to those of common 
or pure copyhold. 1 Steph. Comm. 212, .213, 
and note. 


CUSTOMARY INTERPRETATION. See In- 
terpretation. 


CUSTOMARY SERVICES. Such as are due 
by ancient custom or prescription only. 


CUSTOMARY TENANTS. Tenants holding 
by custom of the manor. 


Custome serra prise stricte. Custom shall be 
taken [is to be construed] strictly. Jenk, 
Cent. 88. 


CUSTOMS. This term is usually applied to 
those taxes which are payable upon goods and 
merchandise imported or exported: Story, 
Const. $ $49; Pollock v. Trust Co., 158 U. 8. 
601, 15 Sup. Ct. 912, 39 L. Ed. 1108; Marriott 
v. Brune, 9 How. 682, 13 L. Ed. 282. 

The duties, toll, tribute, or tariff payable 
upon merchandise exported or imported. 
These are called “customs” from having been 
paid from time immemorial. Expressed in 
law Latin by custumea, as distinguished from 
consuetudines, which are usages merely, 1 
BL Comm, 314. 


CUSTOMS CONSOLIDATION ACT. The 
statute 16 & 17 Vict. c. 107, which has been 
frequently amended. See 2 Steph. Comm. 563. 


CUSTOMS COURT. By virtue of Act May 
28, 1926, ce. 411, § 1, 44 Stat. 669 (19 USCA § 
405a), the “United States Customs Court” be- 


CUSTOS 


came the title of what had theretofore been 
known as the “Board of General Appraisers.” 
Ex parte Bakelite Corporation (1929) 49 S. Ct. 
411, 279 U. S. 438, 73 L. Ed. 789. Its decisions 
are appealable to the “Court of Customs and 
Patent Appeals” (q. v.) in all cases as to 
the construction of the law and facts re- 
specting the classification of merchandise and 
the rate of duty imposed thereon, and the fees 
and charges connected therewith, and all ap- 
pealable questions as to the court’s jurisdic- 
tion, and as to the laws and regulations gov- 
erning the collection of the customs revenues. 
Judicial Code, § 195, as amended eS USCA 
§ 308). 


CUSTOS. Lat. A custodian, guard, keeper, 
or warden; a magistrate, 


CUSTOS BREVIUM. The keeper of the 
writs, A principal clerk belonging to the 
courts of queen’s bench and common pleas, 
whose office it was to keep the writs return- 
able into those courts. The office was abolish- 
ed by 1 Wm. IV. c. 5. 


CUSTOS FERARUM. A 
Townsh, Pl. 265. 


CUSTOS HORRE! REGII. Protector of the 
royal granary. 2 Bl. Comm. 39+. 


CUSTOS MARIS. In old English law. War- 
den of the sea. The title of a high naval of- 
ficer among the Saxons and after the Con- 
quest, corresponding with admiral. ` 


CUSTOS MORUM. The guardian of morals. 
The court of queen’s bench has been £ so styled. 
4 Steph. Comm. 377. 


‘CUSTOS PLACITORUM CORONÆ. In old 
English law. Keeper of the pleas of the 
„crown: Bract. fol. 146. Cowell supposes this 
office to have been the same with the custos 
rotwlorum. But it seems rather to have been 
‘another name for “coroner.” Crabb, Eng. 
-Law, 150; Bract. fol. 1360. 


CUSTOS ROTULORUM. Keeper of the 
rolls. An officer in England who has the cus- 
tody of the rolls or records of the sessigns of 
the peace, and also of the commission of the 
peace itself. He is always a justice of the 
quorum in the county where appointed and 
is the principal civil officer in the couuty. 1 
‘BL Comm. 349; 4 BI. Comm. 272. 


CUSTOS SPIRITUALIUM. In English ec- 
lesiastical law. Keeper of the spiritualities. 
He who exercises the spiritual jurisdiction 
of a diocese during the vacancy of the see. 
Cowell. 


Custos statum hzredis in custodia existentis 
molicrem, non deteriorem, facere potest. 7 
Coke, 7. A guardian can make the estate of 
‘an existing heir under his guardianship bet- 
ter, not worse. 


CUSTOS TEMPORALIUM. In English ec- 
lesiastical law. The-person;to whom a vacant 


gamekeeper. 
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see or abbey was given by the king, as su- 
preme lord.. His office was, as steward of the 
goods ‘and profits, to give an account to the 
escheator, who did the like to the exchequer. 


CUSTOS TERRA. In old English law. 
Guardian, warden, or keeper of the land. 


CUSTUMA ANTIQUA SIVE MAGNA. (Lat. 
Ancient or great duties.) The duties on wool, 


Sheep-skin, or wool-pelts and leather exported 


were so called, and were payable by every 
merchant, stranger as well as native, with the 
exception that merchant strangers paid one- 


half as much again as natives. 1 Bl. Comm. 
314, 
CUSTUMA PARVA ET NOVA. (Small and 


new customs.) Imposts of 3d. in the pound, 
due formerly in England from merchant 
strangers only, for all commodities, as well 
imported as exported. This was usually call- 
ed the “aliens duty,” and was first granted 
in 31 Edw. I. 1 Bl. Comm, 314; 4 Inst. 29. 


CUT. A wound made with a sharp instru- 
ment. State v. Patza, 3 La. Ann. 512; State 
v. Cody, 18 Or. 506, 23 Pac. 891; State v. 
Mairs, 1 N. J. Law, 453. 


In Mining 


A surface opening in the ground intersect- 
ing a vein. McLaughlin v. Bardsen, 50 Mont. 
177, 145 P. 954, 955. 


CUT-OVER LAND. Land which has been 
logged; from which desired timber has been 
removed, Carlisle-Pennell Lumber Co. v. Joe 
Creek Shingle Co., 131 Wash. 501, 230 P. 425; 
Tennessee Mining & Mfg. Co. v. New River 
Lumber Co, (C. C. A.) 5 F.(2d) 559, 560. : 


CUT SHELL. One in which the part con- 
taining the shot is nearly severed from the 
part containing powder, so as to be projected 
in a unit, and inflict a more dangerous wound 


than if the shot were scattered. White v. 
State, 195 Ala. 681, 71 So. 452, 454. 

CUTCHERRY. In Hindu law. Corrupted 
from Kachari. A court; a hall; an office; 


the place where any public business is trans- 
acted. 


CUTH, COUTH. 
Uneuth, unknown, 
cuth. 


CUTHRED. A knowing or skillful counsellor. 


Sax. Known, knowing. 
See Couthutlaugh; Un- 


CUTLER. Either a man who makes edged 
tools or one who grinds then. American 
Stainless Steel Co. v. Ludlum Steel Co, (C. c. 
A.) 290 F. 108, 106. 


CUTPURSE. One who steals by the method 
of cutting purses; a common practice when 
men wore their purses at their girdles, as 
was once the custom, Wharton. 


CUTTER OF THE TALLIES. 
law. 


In old English 
An officer in the exchequer, to whom it 
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belonged to provide wood for the tallies, and 
to cut the sum paid upon them, etc. 


CUTWAL, KATWAL. The chief officer of po- 
lice or superintendent of markets in å large 
town or city in India. 


CWT. A hundred-weight; one hundred and 
twelve pounds. Helm v. Bryant, 11 B. Mon. 
(Ky.) 64. 


CY. In law French. Here. (Cy-apres, here- 
after; cy-devant, heretofore.) Also as, SO. 


CYCLE. A measure of time; a space in 
which the same revolutions begin again; a 
periodical space of time. Enc. Lond. 


CYCLONE. “A violent storm, often of vast 
extent, characterized by high winds rotating 
about a calm center of low atmospheric pres- 
sure. Popularly, any violent and destructive 
windstorm.” Tupper v. Massachusetts Bond- 
ing & Insurance Co., 156 Minn. 65, 194 N. W. 
99, 100; Cedergren v. Massachusetts Bonding 
& Insurance Co. (C. ©. A.) 292 F. 5, 6. 


CYNE-BOT, or CYNE-GILD. The portion 
belonging to the nation of the mulct for slay- 
ing the king, the other portion or were being 
due to his family. Blount. 


CYNEBOTE. A mulct anciently paid by one 
who killed another, to the kindred of thé de- 
ceased. Spelman. 


CYPHONISM. That kind of punishment used 
by the ancients, and still used by the Chinese, 
called by Staunton the “wooden collar,” by 
which the neck of the malefactor is bent or 
weighed down. Enc. Lond. 


CY-PRES. As near as [possible]. The rule 
of cy-pres is a rule for the construction of 
instruments in equity, by which the inten- 
tion of the party is carried out as near as may 
be, when it would be impossible or illegal to 
give it literal effect. Thus, where a testator 
attempts to create a perpetuity, the court 
will endeavor, instead of making the devise 


entirely void, to explain the will in such a way 


as to carry out the testator’s general inten- 
tion as far as the rule against perpetuities 
will allow. So in the case of bequests to 
charitable uses; and particularly where the 
language used is so vague or uncertain that 
` the testator’s design must be sought by con- 
struction. See 6 Cruise, Dig. 165; 1 Spence, 
Eq. Jur. 682; Taylor v. Keep, 2 IN. App. 383; 
Beekman v. Bonsor, 23 N. Y. 308, 80 Am. 
Dec. 269; Doyle v. Whalen, 87 Me. 414, 32 A. 
1022, 31 L. R. A. 118; Philadelphia v. Girard, 
45 Pa, 28, 84 Am. Dec. 470; Mott v. Morris, 
249 Mo. 137, 155 S. W. 484, 486; Peter E. Led- 
dy Post No. 19 of American Legion v. Roð- 
erts, 99 N. J. Eq. 217, 129 A. 148, 150; People 
v. Braucher, 258 Ill. 604, 101 N. E. 944, 946, 47 
L. R. A. (N. S.) 1015; Trustees of Sailors’ 
Snug Harbor v. Carmody, 158 App. Div. 738, 
144 N. Y. S. 24, 30; Hodge v. Wellman, 191 
Iowa, 877, 179 N. W. 534, 586; Tincher v. 
Arnold (C. C. A.) 147 F. 665. 


Bu,.Law Dier. (8D Ep.) —232 


OZARITZA TSARITSA 


CYRCE. In Saxon law. A church. 


—Cyricbryce. A breaking into a church. 


Blount. 


—Cyricsceat. (From cyric, church, and sceai, 
a tribute.) In Saxon law. A tribute ur pay- 
ment due to the church. Cowell. 


CYROGRAPHARIUS. In old English law. 
A cyrographer; an officer of the bancus, or 
court of common bench. Fleta, lib, 2, e. 36. 


CYROGRAPHUM. A chirograph, (which see.) 


CZAR. (Also written zar, tsar, tzar, etc.) 
The title of the former emperors of Russia. 
derived from the old Slavonic cesar, king or 
emperor, which, although long held to be 
derived from the Roman title Caesar, is al- 
most certainly of Tartar origin. 8 Encyc. 
Americana, 378. The Slavonic word ultimate- 
ly represents the Latin Caesar, but came, ac- 
cording to Miklosich, thrcugh the medium of 
a Germanic language in which the word had 
the general sense “emperor.” 2 New English 
Dict. (Oxford, 1893), page 130%.: 


In the beginning of the 10th century the Bulgarian 
prince Symeon assumed this title, which remained 
attached to the Bulgarian crown. In 1346 it was 
adopted by Stephen Duschan, king of Serbia. Among 
the Russians the Byzantine emperors were so cailed, 
as were also the khans of the Mongols that ruled 
in Russia. Ivan III, grand prince of Moscow, held 
the title, and Ivan IV, the Terrible, in 1547, caused 
himself to be crowned as czar. In 1721 the Senate 
and clergy conferred on Peter I, in the name of the 
nation, the title Emperor of Russia, for which in 
Russia the Latin word imperator is used. 8 Encyc. 
Americana, 378. Peter the Great introduced the 
title imperator, “emperor,” and the official style 
then became “Emperor of all the Russias, Tsar of 
Poland, and Grand Duke of Finland’; but the 
Russian popular appellation continued to be tsar 
(the preferable modern spelilng). 2 New English 
Dict. 1308. The last tsar was Nicholas II, who 
abdicated on March 15, 1917, and was later executed. 


CZAREVITCH. (Also spelled czarewich, 
tsarevitch, and, after the Polish, czarowitz, 
czarowitch, etc. 2 New English Dict. 1308.) 
A son of the Russian czar and czarina, Orig- 
inally a title. Webster, Dict. The word was 
used as a title during the time of Pcter I and 
his son, Alexis, after whose death imperial 
princes were called grand dukes. 6 New In- 
ternatl, Encyc. 420. 


CZAREVNA, TSAREVNA. A daughter of the 
Russian czar. Originally a title. Webster, 
Dict. As a title, however, the word has been 
superseded, since the time of Paul I (1734 
1801), by that of grand duchess. 6 New In- 
ternatl. Encyc. 420; 2 New English Dict. 1308. 
See Czarevitch; Cesarevna. 


CZARINA. The title of former empresses of 
Russia, 


CZARITZA, TSARITSA. The Russian title 
for which czarineg is in ordinary English use. 
2 New English Dict. 1308. 
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D. The fourth letter of the English alphabet. 
It is used as an abbreviation for a number 
of words, the more important and usual of 
which are as follows: 

{. Digestum, or Digesta, that is, the Digest 
or Pandects in the Justinian collections of 
the civil law. Citations to this work are 
sometimes indicated by this abbreviation, but 
more commonly by “Dig.” 

2. Dictum. A remark or observation, as 
in the phrase “obiter dictum,” (q. v.). 

3. Demissione. “On the demise.” An ac- 
tion of ejectment is entitled “Doe d. Stiles 
v. Roe;” that is, “Doe, on the demise of 
Stiles, against Roe.” 

4. “Doctor.” As in the abbreviated forms 
of certain academical degrees. “M. D.,” 
“doctor of medicine;” “LL.D.,” “doctor of 
laws;” “D. 0. Lọ,” “doctor of civil law.” 

3. “District.” Thus, “U. S. Cir. Ct. W. 
D. Pa.” stands for United States Circuit 
Court for the Western District of Pennsyl- 
vania. 

6. “Dialogue.” Used only in citations to 
the work called “Doctor and Student.” 


D. In the Roman system of notation, this 
letter stands for five hundred; and, when a 
horizontal dash or stroke is placed above it, 
it denotes five thousand. ` 


D. B. E. An abbrevation for de bene esse, 
(q. v). e 


D. B. N. An abbreviation for de bonis non; 
descriptive of a species of administration. 


D. ©. An abbrevation standing either for 
“District Court,” or “District of Columbia.” 


D. E. R. J. C. An abbreviation used for De 
ea re ita censuere, (concerning that matter 
have so decreed,) in recording the decrees of 
the Roman senate. Tayl. Civil Law, 564, 566. 


D. J. An abbreviation for “District Judge.” 


D. P. An abbreviation for Domus Proce- 
rum, the house of lords. 

D. S. An abbreviation for “Deputy Sher- 
iff.’ Jones County Land Co. v. Fox, 120 
Miss. 798, 88 So. 241, 242, 


D. S$. B. An abbreviation for debitum sine 
brevi, or debit sans breve. 


Da tua dum tua sunt, post mortem tunc tua 
non sunt. 3 Bulst. 18. Give the things which 
are yours whilst they are yours; after death 
they.are not yours. 


DABIS? DABO. Lat. (Will you give? I 
will give.) In the Roman law.: One of the 
forms of making a verbal stipulation. Inst. 
3, 15, 1; Bract. fol, 15b. : 


DACION. In Spanish law. The real and 
effective delivery of an object in the execution 
of a contract. 


DAGGE. A kind of gun. 
1124, 1125. 


DAGUS, or DAIS. The raised floor at the 
upper end of a hall. 


1 How. State Tr. 


DAILY. Every day; every. day in the week; 
every day in the week except one. A news- 
paper which is published six days in each 
week is a “daily” newspaper. Richardson 
v. Tobin, 45 Cal. 30; Tribune Pub. Co. v. 
Duluth, 45 Minn. 27, 47 N. W. 309; Kingman © 
v. Waugh, 139 Mo. 360, 40 S. W. 884; First 
Nat. Bank of Parsons v. Kennedy, 98 Kan. 
51, 157 P. 417; State ex rel. Item Co. v. 
Commissioner of Public Finances of City of 
New Orleans, 161 La. 915, 109 So. 675, 676; 
Alley v. City of Muskogee, 53 Ok1, 230, 156 P. 
315, 318; City of Bellingham v. Bellingham 
Pub. Co., 116 Wash. 65, 198 P. 369; State 
ex rel. Item Co. v. Commissioner of Public 
Finances of City of New Orleans, 161 La. 
915, 109 So. 675, 676; City of Richmond v, 
Miller, 58 Ind. App. 20, 107 N. E. 550, 552. 


DAILY BALANCES, AVERAGE DAILY 
BALANCE. In school’ depository law. 
“Daily balances” means the various balances 
for the different days in the period for which 
interest is to be paid, and the “average daily 
balance” for the interest period means the 
sum of these daily balances divided by the 
number of days in the interest period. Jones 
v. Marrs, 114 Tex. 62, 263 S. W. 570, 574. 


DAKER, or DIKER. Ten hides. Blount. 


DALE and SALE. Fictitious names of plac- 
es, used in the English books, as examples. 
“The manor of Dale and the manor of Sale, 
lying both in Vale.” 


DALUS, DAILUS, DAILIA. A certain meas- 
ure of land; such narrow slips of pasture 
as are left between the plowed furrows in 
arable land. Cowell. 


DAM. A construction of wood, stone, rein- 
forced concrete or other materials, made 
across a stream for the purpose of penning 
back the waters. 

This word is used in two different senses. 
It properly means the work or Structure, 
raised to obstruct the flow of the water in a 
river; but, by a well-settled usage, it is often 
applied to designate the pond of water creat- 
ed by this obstruction. Burnham v. Kemp- 
ton, 44 N. H. 89; Colwell v. Water Power 
Co., 19 N. J. Eq. 248; Mining Co. v. Han- 
cock, 101 Cal. 42, 31 P. 112. 


-DAMAGE: Loss, injury, or: deterioration, 


caused by the negligence, design, or accident 
‘Bu.Law Dict, (8p. EpD,) 
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of one person to another, in respect of the 
latter’s person or property. The word. is*to 
be distinguished from its plural,—‘‘damages,”. 
—which means a compensation in money for 
a loss or damage. 

An injury produces a right in them who 
have suffered any damage by it to demand 
reparation of such damage from the authors 
of the injury. By damage, we understand 
every loss or. diminution of what is a man’s 
own, occasioned by the fault of another. 1 
Ruth. Inst. 399. 


DAMAGE-CLEER. A fee assessed of the 
tenth part in the common pleas, ami the 
twentieth part in the queen’s bench and ex- 
chequer, out of all damages exceeding five 
marks recovered in those courts, in actions 
upon the case, covenant, trespass, etc., where- 
in the damages were uncertain; which the 
plaintiff was obliged to pay to the prothono- 
tary or the officer of the court wherein he 
recovered, before he could have execution 
for the damages. This was originally a 
gratuity given to the prothonotaries and their 
clerks for drawing ‘special writs and plead- 
ings; but it was taken away by Statute, since 
which, if any officer in these courts took any 
money in the name of damage-cleer, or any- 
thing in lieu thereof, he forfeited treble the 
value. Wharton. 


DAMAGE FEASANT or FAISANT. Doing 
damage. A term applied to a person’s cattle 
or beasts found upon another’s land, doing 
damage by treading down the grass, grain, 
ete, 8 Bl Comm. 7, 211; Tomlins. This 
‘phrase. seems to have been introduced in the 
reign of Edward III., in place of the older 
expression “en son damage, (in damna suo.) 
Crabb, Eng. Law, 292. 


DAMAGE TO PERSON. Bodily or physical 
injury directly resulting from wrongful act, 
whether lying in trespass or trespass on the 
case, and does not include torts directly af- 
fecting the person but affecting only the feel- 
ings and reputation. Young v. Aylesworth, 
35 R. I. 259, 86 A. 555, 556; Texas Employ- 
ers’ Ins. Ass’n v. Jimenez (Tex. Civ. App.) 
267 S. W. 752, 758; Howard v. Lunaburg, 
192 Wis. 507, 213 N. W. 301, 303; Putnam 
v. Savage, 244 Mass. 83, 138 N. E. 808, 809. 


Rey. Code 1919, § 2327 (Comp. Laws, 1929, § 2827), 


entitling the plaintiff to bring actions for conver-' 


sion of personal property or for the recovery of 
“damages to persons or property’ in the caunty 
where the damages were inflicted or the cause of 
action arose, is not applicable to all injuries suf- 
fered by a person, whether ex’ contractu or ex 
delicto, but can be- invoked by the plaintiff only 
where the person has suffered a physical injury, 
‘and hence action for alienation of wife’s affections 
‘was not included, Kayser v. Nelson, 44.8. D. 533, 
"184 N, W. 36L . 


DAMAGE TO TWO PERSONS. In bond for 
payment of damages that limited amount 
‘payable for any one accident. Where widow 
‘sued to recover damages to deceased and ‘his 
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estate and also her pecuniary loss, there was 
“damage to two persons” within the bond. 
Ehlers v. ‘Gold, 169 Wis. 494, 173 N. W 825, 
327. 


DAMAGED GOODS. Goods, subject to du- 
ties, which have received some injury either 
in the voyage home or while bonded in ware- 
house. 


DAMAGES. A pecuniary compensation or 
indemnity, which may be recovered in the 
courts by any person who has suffered loss, 
detriment, or injury, whether to his person, 
property, or rights, through the unlawful act 
or omission or negligence of another. Scott 
v. Donald, 165 U. S. 58, 17 S. Ct. 265, 41 
L. Ed. 682; Crane v. Peer, 43 N. J. Eq. 553, 
4 A. 72; Cincinnati v. Hafer, 49 Ohio St. 
60, 30 N. E. 197; Wainscott v. Loan Ass’n, 
98 Cal. 253, 33 P. 88; Carvill v. Jacks, 43 
Ark. 449; Collins v. Railroad Co., 9 Heisk. 
(Tenn.) 850;. New York v. Lord, 17 Wend. 
(N. Y.) 298; O’Connor v. Dils, 43 W. Va. 
54, 26 S. E. 354; Bremhorst v. Phillips Coal 
Co., 202 Iowa, 1251, 211 N. W. 898, 901; 
Jablonowski v. Modern Cap Mfg. Co. (Mo. 
App) 251 S. W. 477, 483; Strong v. Neider- 
meier, 230 Mich, 117, 202 N. W. 938, 940; 
Wood v. Security Mut. Life Ins. Co., 112 
Neb. 66, 198 N. W. 573, 575, 34 A. L. R. 712; 
Wagner v. Kelso, 195 Iowa, 959, 193 N. W. 
1, 6; Rice v. Sanger Bros., 27 Ariz, 15, 229 
P. 397, 399; Scott v. Habinck, 192 Iowa, 
1213, 184 N. W. 817, 818. 

A sum of money assessed by a jury, on 
finding for the plaintiff or successful party 
in an action, aS a compensation for the in- 
jury done him by the opposite party. 2 Bl. 
Comm. 488; Co. Litt. 257a; 2 Tidd, Pr. 869, 
870. 

Every person who suffers detriment from 
the unlawful act or omission of another may 
recover from the person in fault a compen- 
sation therefor in money, which is called 
“damages.” Civ. Code Cal. § 3281; Civ. Code 
Dak. § 1940 (Comp. Laws N. D. 1913, § 7139; 
Comp. Laws S. D, 1929, § 1959). 


In the ancient usage, the word “damages” was 
employed in two significations. According to Coke, 
its proper and general sense included the costg of 
suit, while its strict or relative sense was exclusive 
of costs. 10 Coke, 116, 117; Co. Litt. 257a; 9 East, 
299, The latter meaning has alone survived, 


Classification 


Damages are either general or special. 
General damages are such as the law itself 
implies or presumes to have accrued from the 
wrong complained of, for the reason that they 
are its immediate, direct, and proximate re- 
sult, or such as necessarily result from the 
injury, or such as did in fact result from the 
wrong, directly and proximately, and without 
reference to the special character, condition, 
or circumstances of the plaintiff. Mood v. 
Telegraph Co.; 40 S, C. 524,19 S. E. 67; Irri- 
gation Co, v. Canal Co., 23 Utah, 199, 63 P, 
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812; Smith v. Railway Co., 30 Minn. 169, 14 
N. W. 787; Loftus. v. Bennett; 74 N. Y. S. 
290, 68 App. Div. 128; St. Louis-San Francis- 
co R. Co. v. Clark, 104 Okl. 24, 229 P. 779, 781 ; 
Meyerle v. Pioneer Pub. Co., 45 N. D. 568, 178 
N. W. 792, 794; Hopkins v. Veo, 98 Vt. 433, 
129 A. 157, 158; Mills v. San Diego Conserva- 
tory of Music, 47 Cal. App. 300, 191 P. 546, 
548; Stoddard v. Ploeger, 42 Idaho, 688, 247 
P. 791, 793; Moore v. Fredericks, 24 Cal. App. 
536, 141 P. 1049, 1050; United States Fru- 
mentum Co. v. Lauhoff (C. C. A.) 216 F. 610, 
617; Crail v. Iinois Cent. R. Co. (D.C) 21 
F.(2d) 836, 887; Kane v. New Idea Realty 
Co., 104 Conn. 508, 133 A. 686, 687; Byfield 
v. Candler, 33 Ga. App. 275, 125 S. E. 905, 906; 
Cato v. Williamson, 209 Ala. 477, 96 So. 321; 
Evans v. McKay (Tex. Civ. App.) 212 S. W. 
680, 684. Special damages are those which 
are the actual, but not the necessary, result 
of the injury complained of, and which in 
fact follow it as a natural and proximate con- 
sequence in the particular case, that is, by 
reason of special circumstances or conditions. 
Hence general damages are such as might ac- 
crue to any person similarly injured, while 
special damages are such as did in fact ac- 
crue to the particular individual by reason 
of the particular circumstances of the case. 
Wallace v. Ah Sam, 71 Cal. 197, 12 P. 46, 60 
Am. Rep. 534; Manufacturing Co. v. Gridley, 
28 Conn. 212; Lawrence y. Porter, 63 F. 62, 
11 C. C. A. 27, 26 L. R. A. 167; Roberts v. 
Graham, 6 Wall. 579, 18 L. Ed. 791; Fry v. 
McOord, 95 Tenn. 678, 33 S. W. 568; Moss 
Jellico Coal Co. v. American Ry. Express Co., 
198 Ky. 202, 248 S. W. 508, 509; Huyler’s v. 
Ritz-Carlton Restaurant & Hotel Co. of At- 
lantic City (D. C.) 6 F.(2d) 404, 406; McMa- 
hon v. Kansas City Rys. Co. (Mo. App.) 233 
S. W. 64, 65; Aufderheide v. Fulk, 64 Ind. 
App. 149, 112 N. E. 399, 401; Dissette v. Dost, 
280 F. 455, 456, 51 App. D. C. 381; Stoddard 
v. Ploeger, 42 Idaho, 688, 247 P. 791, 793; 
Harrison v. Burger, 212 Ala. 670, 103 So. 842, 
844; Berry v. Bank of Bakersfield, 177 Cal. 
206, 170 P. 415, 417; Central Georgia Power 
Co. v. Fincher, 141 Ga. 191, 80 S. D. 645, 646. 
Special damages are those which are the nat- 
ural, but not the necessary, result of the in- 
jury. Butte Floral Co. v. Reed, 65 Mont. 138, 
211 P. 325, 330; Moore v. Fredericks, 24 Cal. 
App. 536, 141 P. 1049, 1050; Smith & Egge 
Mfg. Co. v. Webster, 87 Conn. 74, 86 A. 763, 
767; Birmingham Realty Co. v. Thomason, 
8 Ala. App. 535, 63 So. 65, 66; Kirk v. Madarei- 
ta, 82 Idaho, 403, 184 P. 225, 226; Meyerle v. 
Pioneer Pub. Co., 45 N. D. 568, 178 N. W. 792, 
794. Special damage is that which the law 
does not necessarily imply from the acts com- 
plained of. Ralph N. Blakeslee Co. v. Rigo, 94 
Conn. 481, 109 A. 173, 175; McMahon y. Kan- 
sas City Rys. Co. (Mo. App.) 233 S. W. 64, 65; 
First Nat. Bank v. Cox, 82 Okl. 129, 198 P. 
579, 580; Erick Bowman Remedy Co. v. Jen- 
sen Salsbery Laboratories (C. O. A.).17 F.2d) 
255, 259, 52 A. L. R. 1187. 
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Direct and Consequential 


Direct damages are such as follow immedi- 
ately upon the act done; while consequential 
damages are the necessary and connected ef- 
fect of the wrongful act, flowing from some 
of its consequences or resulis, though to some 
extent depending on other circumstances. 
Civ. Code Ga. 1895, §.3911 (Civ. Code 1910, 
§ 4508); Pearson v. Spartanburg County, 51 
S. C. 480, 29 S. E. 193; Eaton v.. Railroad Co., 
51 N. H. 504, 12 Am. Rep. 147; Washington & 
0O. D. Ry. v. Westinghouse Electric & Mfg. 
Co., 120 Va. 620, 91 S. E. 646, 647; City of 
Dublin v. Ogburn, 142 Ga, 840, 83 S. E. 939; 
McKibbin v. Pierce (Tex. Civ. App.) 190 S. 
W. 1149, 1151; City of Dublin v. Ogburn, 142 


> Ga. 840, 83 S. E. 939; Deetz v. Cobbs & Mitch- 


ell Co., 120 Or. 600, 253 P. 542, 544; John 
Horstmann Co. v. United States, 48 Ct. CL 
423, 426; Washington & O. D. Ry. v. Westing- 
house Electric & Mfg. Co., 120 Va. 620, 89 S. 
E. 131, 183. 


Liquidated and Unliquidated 


The former term is applicable when the 
amount of the damages has been ascertained 
by the judgment in the action, or when a spe- 
cific sum of money has been expressly stipu- 
lated by the parties to a bond or other con- 
tract as the amount of damages to be recov- 
ered by either party for a breach of the agree- 
ment by the other. Watts v. Sheppard, 2 Ala. 
445; Smith v. Smith, 4 Wend. (N. Y.) 470; 
Keeble v. Keeble, 85 Ala. 552, 5 So. 149; Eakin 
v. Scott, 70 Tex. 442, 7 S. W. 777. Unliqui- 
dated damages are such as are not yet re- 
duced to a certainty in respect of amount, 
nothing more being established than the plain- 
tiff’s right to recover; or such as cannot be 
fixed by a mere mathematical calculation 
from ascertained data in the case. Cox v. Mc- 
Laughlin, 76 Cal. 60, 18 P. 100, 9 Am. St. Rep. 
164; Cook Pottery Co. v. Parker, 86 W. Va. 
580, 104 S. E. 51, 53; United Cigarette Mach. 
Co. v. Brown, 119 Va. 813, 89 S. E. 850, 855, 
L. R. A. 19174A, 1190; Simons v. Douglas Ex’r, 
189 Ky. 644, 225 S. W. 721, 723. The purpose 
of a penalty is to secure performance, while 
the purpose of stipulating damages is to fix 
the amount to be paid in lieu of performance. 
Christianson v. Haugland, 163 Minn. 73, 208 
N. W. 433, 484; Davidow v. Wadsworth Mfg. 
Co., 211 Mich. 90, 178 N. W. 776, 777, 12 A. 


'L. R: 605; Kuter v. State Bank of Holton, 


96 Kan. 485, 152 P. 662, 664. The essence 
of a penalty is a stipulation as in terrorem 
while the essence of liquidated damages is a 
genuine covenanted pre-estimate of such dam- 
ages. Shields v. Early, 132 Miss, 282, 95 So. 
839, 840. For other cases pertaining to the 
distinction between a penalty and liquidated 
damages, see Fiscal Court of Franklin County | 
v. Kentucky Public Service Co., 181 Ky, 245, 
204 S. W. 77, 78; City Nat. Bank v. Kelly, 
51 Okl. 445, 151 P. 1172, 1175; Elzey v. City 
of Winterset, 172 Iowa, 643, 154 N. .W. 901, 
904; In re Liberty, Doll.Co..(D. 0.) 242 F. 695, . 
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701; Sunderland Bros. Co. v. Chicago, B, & 
Q. R. Co., 104 Neb. 819, 179 N. W. 546; Mil- 
ler v. Blockberger, 111 Ohio St. 798, 146 N. 
E. 206, 209; Western Macaroni Mfg. Co, v. 
Fiore, 47 Utah, 108, 151 P. 984, 985; Calvert 
v. Price, 82 Ind. App. 250, 145 N. E. 558; 
Armstrong v. Irwin, 26 Ariz. 1, 221 P. 222, 
225, 32 A. L. R. 609; Montague v. Robinson, 
122 Ark. 163, 182 S. W. 558, 559; Moumal v. 
Parkhurst, 89 Or. 248, 173 P. 669, 671. 


Nominal and Substantial 


Nominal damages are a trifling sum award- 
ed to a plaintiff in an action, where there is 
no substantial loss or injury to be compensat- 
ed, but still the law recognizes a technical 
invasion of his rights or a breach of the de- 
fendant’s duty, or in cases where, although 
there has been a real injury, the plaiutiff’s 
evidence entirely fails to show its amount. 
Blake v. Atlas Supply Co., 51 Okl, 426, 152 P. 
81, 82; Hutton & Bourbonnais v. Cook, 173 
N. C. 496, 92 S. E. 355, 356; Seeling v. Mis- 
souri K. & T. Ry. Co., 287 Mo. 343, 230 S. W. 
94, 102; Calumet & Arizona Mining Co. v. 
Gardner, 21 Ariz. 206, 187 P. 563, 565; City 
of Rainier v. Masters, 79 Or. 584, 155 P. 1197, 
1198, L. R. A. 1916, 1175; Maher v. Wilson, 
139 Cal. 514, 73 P. 418; Stanton v. Railroad 
Co., 59 Conn. 272, 22 A. 300, 21 Am. St. Rep. 
110; Springer v. Fuel Co., 196 Pa. 156, 46 A. 
370; Telegraph Co. v. Lawson, 66 Kan. 660, 
72 P. 283; Railroad Co. v. Watson, 37 Kan. 
773, 15 P. 877. Substantial (actual or compen- 
satory) damages are considerable in amount, 
and intended as a real compensation for a real 
injury. 


Compensatory and Exemplary 


Compensatory damages are such as will 
compensate the injured party for the injury 
sustained, and nothing more; such as will 
simply make good or replace the loss caused 
by the wrong or injury. McKnight v. Denny, 
198 Pa. 323, 47 A. 970; Reid v. Terwilliger, 
116 N. Y. 530, 22 N. E. 1091; Monongahela 
Nay. Co. v. U. S., 148 U. S. 312, 13 S. Ct. 622, 
37 L. Ed. 463; Wade v. Power Co., 51 S. C. 
296, 29 S. E. 233, 64 Am. St. Rep. 676; Gatzow 
v. Buening, 106 Wis. 1, S1 N. W. 1003, 49 L. 
R. A. 475, 80 Am. St: Rep. 1; Hodges v. Hall, 
172 N. C. 29, 89 5. E. 802; Waters v. West- 
ern Union Telegraph Co., 194 N. C. 188, 138 
8. E. 608, 612; Silver King of Arizona Mining 
Co. v. Kendall, 23 Ariz. 39, 201 P. 102, 103; 
Yates v. Crozer Coal & Coke Co, 76 W, Va. 
50, 84 8. E. 626, 628. Exemplary damages are 
damages on an increased scale, awarded to 
the plaintiff over and above what will barely 
compensate him for his property loss, where 
the wrong done to him was aggravated by cir- 
cumstances of violence, oppression, malice, 
fraud, or wanton and wicked conduct on the 
part of the defendant, and are intended to 
solace the plaintiff for mental anguish, lacer- 
„ation of his feelings, shame, degradation, or 
other aggravations of the original wrong, or 
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else to punish the defendant for his evil be- 
havior or to make an example of him, for 
which reason they are also called “punitive” 
or “punitory” damages or “vindictive” dam- 
ages, and (vulgarly) “smart-money.” Reid v. 
Terwilliger, 116 N. Y. 530, 22 N. E. 1091; 
Springer v. Fuel Co., 196 Pa! St. 156, 46 A. 
370; Scott v. Donald, 165 U. S. 58, 17 S. Ct. 
265, 41 L. Ed. 632; Gillingham v. Railroad 
Co., 35 W. Va. 588, 14 8. E. 243, 14 L. R. A. 
798, 29 Am. St. Rep. 827; Boydan v. Habers- 
tumpf, 129 Mich. 137, 88 N. W. 386; Oliver 
v. Railroad Co., 65 S. C. 1, 43 8. E. 307; 
Murphy v. Hobbs, 7 Colo. 541, 5 P. 119, 49 Am. 
Rep. 366; Cotton v. Fisheries Products Co., 
181 N. C. 151, 106 S. E. 487, 490; Yates v. 
Crozer Coal & Coke Co., 76 W. Va. 50, 84 8. 
E. 626, 628; Frizell Grain & Supply Co. v. 
Atchison, T. & S. F. Ry. Co. (Mo. Sup.) 201 
S. W. 78, 79; Gila Water Co. v. Gila Land & 
Cattle Co., 30 Ariz. 569, 249 P. 751, 753. In 
an Towa case, it is said that the idea of 
punishment does not enter into the definition 
of “exemplary damages’; the term being 
employed to mean an increased award in view 
of supposed aggravation of the injury to the 
feelings of plaintiff by the wanton or reck- 
less act of defendant. Brause v. Brause, 190 
Iowa, 329, 177 N. W. 65, 70. 


Proximate and Remote 
Proximate damages are the immediate and 


‘direct damages and natural results of the 


act complained of, and such as are usual and 
might have been expected. Remote damages 
are those attributable immediately to an in- 
tervening cause, though it forms a link in an 
unbroken chain of causation, so that the re- 
mote damage would not have occurred if its 
elements had not been set in motion by the 
original act or event. Henry v. Railroad Co., 
50 Cal. 188; Kuhn v. Jewett, 32 N. J. Eq. 
649; Pielke v. Railroad Co., 5 Dak, 444, 41 
N. W. 669; Chambers v. Everding & Farrell, 
T71 Or. 521, 143 P. 616, 619; General Motors 
Truck Co. v. Shepard Co., 47 R. I. 153, 180 A. 
593, 594; Albion Lumber. Co. v. Lowell, 20 
Cal. App. 782, 130 P. 858, 863; Minneapolis 
Threshing Mach. Co. v. Huncovsky, 52 N, D. 
112, 202 N. W. 280, 283. The terms “remote 
damages” and “consequential damages” are 
not synonymous nor to be used interchange- 
ably ; all remote damage is consequential, but 
it is by no means true that all consequential 
damage is remote. Eaton v. Railroad Co., 51 
N. E. 511, 12 Am, Rep. 147; Chambers v. Ev- 
erding & Farrell, 71 Or, 521, 148 P. 616, 620, 


Other Compound and Descriptive Terms 


—Actual damages are real, substantial and 
just damages, or the amount awarded to a 
complainant in compensation for his actual 
and real loss or injury, as opposed on the one 
hand to “nominal” damages, and on the other 
to “exemplary” or “punitive” damages. Ross 
v. Leggett, 61 Mich. 445, 28 N. W. 695, 1 Am. 
St. Rep. 608; Lord v. Wood, 120 Iowa, 303, 94 


‘DAMAGES 


N. W. 842; Western Union Tel. Co. v. Law- 
‘son, 66 Kan. 660, 72 P. 283; Field v. Munster, 
11 Tex. Civ. App. 341, 32 S. W. 417; Oliver v. 
Columbia, ete., R. Co., 65 S. C. 1, 43 S. E. 307; 
Gatzow v. Buening, 106 Wis. 1, 81 N. W. 1003, 
49 L. R. A. 475, 80 Am, St. Rep. 1; Osborn 
v. Leach, 135 N. C. 628, 47 S. D. 811, 68 L. R. 
A. 648; Arizona Copper Co., Limited, v. Bur- 
ciaga, 20 Ariz. 85, 177 P. 29, 33; Winans v, 
Chapman, 104 Kan. 664, 180 P. 266, 267. 


—Affirmative damages. In admiralty law, af- 
firmative damages are damages which a re- 
spondent in a libel for injuries to a vessel 
may recover, which may be in excess of any 
amount which the libellant would be entitled 
to claim. Ebert v. The Reuben Doud (D. C.) 
3 F. 520. 


—Civii damages. Those awarded against a 
liquor-seller to the relative, guardian, or em- 
ployer of the person to whom the sales were 
made, on a showing that the plaintiff has 
been thereby injured in person, property, or 
means of support. Headington v. Smith, 113 
Iowa, 107, 84 N. W. 982. 


‘—Contingent damages. Where a demurrer has 
been filed to one or more counts in a declara- 
tion, and its consideration is postponed, and 
meanwhile other counts in the same declara- 

-tion, not demurred to, are taken as issues, and 

, tried, and damages awarded upon them, such 

: damages are called “contingent damages.” 


—Continuing damages are such as accrue from 
.the same injury, or from the repetition of sim- 

ilar acts, between two specified pericds of 
_ time. 


“—Damages ultra. Additional damages claim- 
-ed by a plaintiff not satisfied with those paid 
into court by the defendant. 


—Double damages. Twice the amount of ac- 
tual damages as found by the verdict of a ju- 
. ry allowed by statute in some cases of inju- 
ries by negligence, fraud, or trespass. Cross 
-ve United States, 6 Fed. Cas. 892; Daniel 
v. Vaccaro, 41 Ark. 329. 


Excessive damages. Damages awarded by a 
Jury which are grossly in excess of the 
amount warranted by law on the facts and 
. circumstances of the case; unredsonable or 
outrageous damages. A verdict giving ex- 


cessive damages is ground for a new trial. ` 


Taylor v. Giger, Hardin (Ky.) 587; Harvest- 
ing Mach. Co. v. Gray, 114 Ind. 340, 16 N. E. 
787, 


` —Feo damages. Damages sustained by and 
‘awarded’ to an abutting owner of real prop- 
erty occasioned by the construction and oper- 
ation of an elevated railroad in a city street, 
-aré so called, because compensation is: made 
“tothe owner for the injury to, or deprivation 


“of, his easements of light,- ‘air, and ‘access, ` 


‘and these are parts of the fee. Döde v. Rail- 


Necessary damages. 
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way Co., 70 Hun, 374, 24 N. Y. S. 422; People 
v. Barker, 165 N. Y. 305, 59 N. E. 151. 


—lnadequate damages. Damages are called 
“inadequate,” within the rule that an injunc- 
tion will not be granted where adequate dam- 
ages at law could be recovered for the injury 
sought to be prevented, when such a recovery 
at law would not compensate the parties and 
place them in the position in which they for- 
merly stood. Insurance Co, v. Bonner, 7 Colo. 
App. 97, 42 P. 681. 


—Imaginary damages. This term is sometimes 
used as equivalent to “exemplary,” “vindic- 
tive,” or “punitive? damages. Murphy v. 
Hobbs, 7 Colo. 541, 5 P. 119, 49 Am. Rep. 366. 


—Intervening damages. Such damages to an 
appellee as result from the delay caused by 
the appeal, McGregor v. Balch, 17 Vt. 568; 
Peasely v. Buckminster, 1 Tyler (Vt.) 267; 
Roberts v. Warner, 17 Vt. 46, 42 Am. Dec. 478. 


irreparable damages. In the law pertaining 
to injunctions, damages for which no certain 
pecuniary standard exists for measurement. 
Philadelphia Ball Club, Limited, v. Lajoie, 
202 Pa. 210, 51 A. 973, 58 L. R. A. 227, 90 Am, 
St. Rep. 627. Damages not easily ascertain- 
able at law. Krich v. Zemel, 96 N. J. Eq. 208, 
124 A. 449, 450. With reference to public 
nuisances which a private party may enjoin, 
the term includes wrongs of a repeated and 
continuing character, or which occasion dam- 
ages estimable only by conjecture, and not by 
any accurate standard. Bernard v. Willa- 
mette Box & Lumber Co., 64 Or, 228, 129 P. 
1089, 1042. 


--Land damages. A term sometimes applied 
to the amount of compensation to be paid for 
land taken under the power of eminent do- 
main or for injury to, or depreciation of, land 
adjoining that taken. People v. Hilts, 27 
Mise. Rep. 290, 58 N. Y. S. 484; In re Lent, 
47 App. Div. 349, 62 N. Y. S. 227. 


A term said to be of 
much wider scope in the law of damages than 
“pecuniary.” It embraces all those conse- 
quences of an injury usually denominated 
“general” damages, as distinguished from 
special damages; whereas the phrase “pe- 
cuniary damages” covers a smaller class of 
damages within the larger class of “general” 
damages. Browning v. Wabash Western R. 
Co. (Mo.) 24 8. W. 746. 


—Pecuniary damages. Such as can be esti- 
mated in and compensated by money; not 
merely the loss of money or salable property 
or rights, but all such loss, deprivation, or 
injury as can be made the subject of calcula- 
tion and of recompense in money. Walker v. 
McNeill, 17 Wash. 582, 50 P. 518; Searle y. 
Railroad Co., 32 W. Va. 370, 9 S. E. 248; Mc- 
Intyrė v: Railroad Co., 87 N. Y. 295; David- 


‘son’ Benediet Co. v: Severson, 109 1 ‘Tenn: 572, 
“FOB. Wi S67 2 
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Permanent damages. Damages awarded on 
theory that cause of injury is fixed and that 
the property will always remain subject to it. 
Chambers v. Spruce Lighting Co., 81 W. Va. 
714, 95 S. E. 192, 194. 


—Presumptive damages. A term occasionally 
used as the equivalent of “exemplary” or 
“punitive” damages. Murphy v. Hobbs, T 
Colo. 541, 5 P. 119, 49 Am. Rep. 366. 


—Prospective damages. Damages which are 
expected to follow from the act or state of 
facts made the basis of a plaintiff’s suit; 
damages which have not yet accrued, at the 
time of the trial, but which, in the nature 
of things, must necessarily, or most probably, 
result from the acts or facts complained of. 


—Speculative damages. Prospective or antici- 
pated damages from the same acts or facis 
constituting the present cause of action, but 
which depend upon future developments 
which are contingent, conjectural, or im- 
probable. 


—Temporary damages. Damages allowed for 
intermittent and occasional wrongs, such as 
injuries to real estate, where cause thereof 
is removable or abatable. Chambers v. 
Spruce Lighting Co., 81 W. Va. 714, 95 5. E. 
192, 194, 


DAMAIOUSE. In old English law. Causing 
damage or loss, as distinguished from torcen- 
ouse, wrongful. Britt. c. 61. 


DAME. In English law. The legal designa- 
tion of the wife of a knight or baronet. 


DAMN, v. To invoke condemnation, curse, 
swear, condemn to eternal punishment, or 
consign to perdition. Orf v. State, 147 Miss. 
160, 113 So. 202. 


DAMNA. Damages, both inclusive and ex- 
clusive of costs. 


DAMNATUS. In old English law. Condemn- 
ed: prohibited by law; unlawful. Damnatus- 
coitus, an unlawful sexual connection. 


DAMNI INJURIZE ACTIO. An action given 
by the civil law for the damage done by. one 
who intentlonally injured the slave or beast 
of another. Calvin. 


DAMNIFICATION. That which causes dam- 
age or loss. 


DAMNIFY. To cause damage or injurious 
loss to a person or put him in a position where 
he must sustain it. A surety is ‘“damnified” 
when a judgment has been obtained against 
him. McLean v. Bank, 16 Fed. Cas. 278. 


DAMNOSA HÆREDITAS. In the civil law. 
A losing inheritance; an inheritance that was 
a charge, instead of a benefit. Dig. 50, 16, 119. 

The term has also been metaphorically ap- 
plied to. that species of property of a bank- 
rupt which, so far from being valuable, would 


DAMNUM ABSQUE INJURIA 


be a charge to the creditors; for example, a 
term of years where the rent would exceed the 
revenue. 7 Hast, 342: 3 Camp. 340; 1 Esp. 
N. P. 234; Provident L. & Trust Co. y..Fideli- 
ty, etc., Co., 203 Pa. 82, 52 A. 34, : 


DAMNUM. Lat. 


In the Civil Law 


Damage; the loss or diminution of what is 
a man’s own, either by fraud, carelessness, 
or accident. 


In Pleading and Old English Law 
Damage; loss. 


In General 


—Damnum fataie. Fatal damage: damage 
from fate; loss happening from a cause be- 
yond human control, (quod ex fato contingit,) 
or an act of God, for which bailees are not 
liable; such as shipwreck, lightning, and the 
like. Dig. 4, 9,38, 1; Story, Bailm. § 465. The 
civilians included in the phrase “damnum 
fatale” all those accidents which are summed 
up in the common-law expression, “Act of 
God or public enemies ;” though, perhaps, it 
embraced some which would not now be ad- 
mitted as occurring from an irresistible force, 
Thickstun v. Howard, 8 Blackf. (Ind.) 535. 


—Damnum infectum. In Roman law. Damage 
not yet committed, but threatened or impend- 
ing. A preventive interdict might be obtain- 
ed to prevent such damage from happening; 
and it was treated as a quasi-delict, because 
of the imminence of the danger. 


-—Damnum rei amisse. In the civil law. A 
loss arising from a payment made by a party 
in consequence of an error of law. Mackeld, 
Rom, Law, § 178. 


DAMNUM ABSQUE INJURIA. Loss, hurt, or. 
harm without injury in the legal sense, that 
is, without such breach of duty as is redressi- 
ble by an action. A loss which does not give 
rise to an action for damages against the per- 
son causing it; as where a person blocks up 
the windows of a new house overlooking his 
land, or injures a person’s trade by the law- 
ful setting up of an establishment of the same 
kind in the neighborhood. Broom, Com. Law, 
75; Marbury v. Madison, 1 Cranch, 164, 2 L. 
Ed. 60; West Virginia Transp. Co. v. Stand- 
ard Oil Co., 50 W. Va. 611, 40 S. E. 591, 56 
L. R. A. 804, 88 Am. St. Rep. 895; Irwin v. 
Askew, 74 Ga. 581; Chase v. Silverstone, 62 
Me. 175, 16 Am. Rep. 419; Lumber Co. v. U. S., 
69 F. 326, 16 C. O. A. 460; J. A. & C. E. Ben- 
nett v. Winston-Salem Southbound Ry. Co., 


-170 N. C. 359, 87 S. E. 133, 134, L. R. A. 1916D, 


1074; Wisconsin Telephone Co. v. Railroad 
Commission of Wisconsin, 162 Wis, 383, 156 
N. W. 614, 619, L. R. A. 1916, 748, 


Damnum sine injuriâ esse potest. Lofft, 112. 
There may be damage or injury inflicted with- 
out any act of injustice. - 


DAN 


DAN. Anciently the better sort of men in 
England had this title; so the Spanish Don. 
The old term of honor for men, as we now 
say Master or Mister. Wharton. 


DANCEHALL. A place maintained for prom- 
iscuous and publie dancing, the rules for ad- 
mission to which are not based upon personal 
selection or invitation. State v. Loomis, 75 
Mont. 88, 242 P, 344,347; People v. Dever, 237 
Ill. App. 65, 69. 


DANEGELT, DANEGELD. A tribute orig- 
inally of 1s. and afterwards of 2s., which 
came to be imposed upon every hide of land 
through the realm, levied by the Anglo-Sax- 
ons, for maintaining (it is supposed) such a 
number of forces as were thought sufficient to 
clear the British seas of Danish pirates, who 
greatly annoyed their coasts, or to buy off the 
ravages of Danish invaders. It continued a 
tax until the time of Stephen, and was one 
of the rights of the crown. Wharton; Web- 
ster, Dict. The Danegeld was levied as a 
land-tax by the Norman kings; it disappears 
under that name after 1163, but in fact contin- 
ued under the name of tallage, 3 New Eng- 
lish Dict. 26. 


DANELAGE. A system of laws, introduced 
by the Danes on their invasion and conquest 
of England, which was principally maintain- 
ed in some of the midland counties, and also 
on the eastern coast. 1 Bl. Comm, 65; 4 BL 
Comm. 411; 1 Steph. Comm. 42. 


DANGER. Jeopardy; exposure to loss or in- 
jury; peril. U. S. v. Mays, 1 Idaho, 770. 


The same ag “dan- 
See 


~+Dangers of navigation. 
gers of the sea” or “perils of the sea.” 
Dangers of the sea, infra. 

—Dangers of the river. This phrase, as used 
‘in bills of lading, means only the natural ac- 
cidents incident to river navigation, and does 
not embrace such as may be avoided by the 
exercise of that skill, judgment, or foresight 
which are demanded from persons in a par- 
ticular occupation. Hill v. Sturgeon, 35 Mo. 
213, 86 Am. Dec. 149. It includes dangers 
arising from unknown reefs which have sud- 
denly formed in the channel, and are not dis- 
coverable by care and skill. Hill v. Sturgeon, 
35 Mo. 213, 86 Am. Dec. 149; Garrison v. In- 
surance Co., 19 How. 312, 15 L. Ed. 656; Hi- 
bernia Ins. Co. v. Transp. Co., 120 U. S. 166, 
7 S. Ct. 550, 30 L. Ed. 621; Johnson v. Friar, 
4 Yerg. 48, 26 Am. Dec. 215. 


—Dangers of the road. This phrase, in a bill 
of lading, when it refers to inland transpor- 


tation, means such dangers as are immediate-- 


ly caused by roads, as the overturning of car- 
riages in rough and precipitous places. 7 
Exch. 743. 


—Dangers of the sea. ‘The expression .“dan- 
gers of the sea” means those accidents pecu- 
liar to navigation that are of an extraordi- 
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nary nature, or arise from irresistible force 
or overwhelming power, which cannot be 
guarded against by the ordinary exertions of 
human skill and prudence. Walker v. West- 
ern Transp. Co, 3 Wall. 150, 18 L. Ed. 172; 
The Portsmouth, 9 Wall. 682, 19 L. Ed. 754; 
Hibernia Ins. Co. v. Transp. Co., 120 U. S. 166, 
7 S. Ct. 550, 30 L. Ed. 621; Hill v. Sturgeon, 
28 Mo. 327; The Maumee (D. C.) 260 F. 862, 
870. 


DANGERIA. In old English*law. A money 
payment made by forest-tenants, that they 
might have liberty to plow and sow in time 
of pannage, or mast feeding. 


DANGEROUS. Attended with risk; peril- 
ous;.hazardous; unsafe. Scales v. Lewellyn, 
172 N. C. 494, 90 S. E. 521, 522; Hanson v. 
City of Anamosa, 172 Iowa, 101, 158 N. W. 
591, 595; King v. Smythe, 140 Tenn. 217, 204 
S. W. 296, 297, L. R. A. 1918F, 293: Martin v, 
Lilly, 188 Ind. 139, 121 N. E. 443, 445; Ameri- 
can Ry. Express Co. v, Tait, 211 Ala. 348, 100 
So. 328, 330; Gurley v. Southern Power Co., 
172 N. C. 690, 90 S. E. 943; Moore v, Roddie, 
106 Wash. 548, 180 P. 879; Michael v. Pulliam 
(Mo. App.) 215 S. W. 763, 764; Bentson v. 
Brown, 186 Wis. 629, 203 N. W. 380, 382, 38 
A. L. R. 1417; Collett’s Guardian v, Standard 
Oil Co., 186 Ky. 142, 216 S. W. 856, 357 ; Field- 
er v. Davison, 139 Ga. 509, 77 S. E. 618, 619; 
Tyler v. Stephan’s Adm’x, 163 Ky. 770, 174 
S. W. 790, 791; Keck’s Adm’r v. Louisville 
Gas & Electric Co., 179 Ky. 314, 200 S. W. 
452, 453, L. R. A. 19180, 654. l 


DANGEROUS PER SE. A thing that may in- 
flict injury without the immediate applica- 
tion of human aid or instrumentality. South- 
ern Cotton Oil Co. v. Anderson, 80 Fla. 441, 
86 So. 629, 632, 16 A. L. R. 255. 


DANGEROUS WEAPON. One dangerous to 
life; one by the use of which a fatal wound 
may probably or possibly be given. As the 
manner of use enters into the consideration 
as well as other- circumstances, the question 
is often one of fact for the jury, but not in- 
frequently one of law for the court. U. 8. 
v. Reeves (C. C.) 38 F. 404; State v. Ham- 
mond, 14 8. D. 545, 86 N. W. 627; State v. 
Lynch, 88 Me. 195, 33 A. 978; State v. Scott, 
39 La. Ann. 943, 3 So. 83; Parman v, Lemmon, 
119 Kan. 323, 244 P. 227, 229, 44 A. L. R. 
1500; State v. Bloom, 91 Kan. 156, 136 P. 
951, 952; State v. Abrams, 115 Kan. 520, 
223 P. 301, 303; Wilcox v. State, 13 Okl. Cr, 
599, 166 P. 74, 75; People v. Shaffer, 81 Cal. 
App. 752, 254 P. 666, 667; People v. Free- 
man, 86 Cal. App. 374, 260 P, 826, 827; State 
v. Fletcher (Mo. Sup.) 190 S. W. 317, 321; 
Fabry v. State, 23 Okl. Cr. 215, 213 P. 910, 
912; Coghlan v. Miller, 106 Or. 46, 211 P. 


163, 164; State v. Penton, 157 La. 68, 102 
So. 14, 15. - : 
DANISM. The act of lending money on us: 


ury. 
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DANO. In Spanish law. Damage; the de- 


terioration, injury, or destruction which a 
man suffers with respect to his person or his 
property by the fault (culpa) of another. 
White, New Recop. b. 2, tit. 19, c. 3, § 1. 


Dans et retinens, nihil dat. One who gives and 
yet retains does not give effectually. Tray. 
Lat. Max. 129. Or, one who gives, yet re- 
tains, [possession,] gives nothing. 


DAPIFER. A steward either of a king or 
lord. Spelman. 


DARE. Lat. In the civil law. To trans- 
fer property. When this transfer is made 
in order to discharge a debt, it is datio sol- 
vendi animo; when in order to receive an 
equivalent, to create an obligation, it is đa- 
tio contrahendi animo; lastly, when made 
donandi animo, from mere liberality, it is a 
gift, dono datio. 


DARE AD REMANENTIAM. To-give away 
in fee, or forever. 


DARRAIGN. To clear a legal account; to 
answer an accusation; to settle a controversy. 


DARREIN. L. Fr. Last. 


DARREIN CONTINUANCE. The last contin- 
uance. 


DARREIN PRESENTMENT. In old English 
law. The last presentment. See Assise of 
darrein presentment. 


DARREIN SEISIN. Last seisin. A plea 
which lay in some cases for the tenant in a 
writ of right. See 1 Rosc. Real Act. 206; 
Hunt v. Hunt, 3 Mete. (Mass.) 184; Jackson, 
Real Act. 285. See 1 Roscoe, Real Act 206; 
2 Prest. Abstr. 345. 


DASH. The em dash (—) or the en dash (-) 
is often used to indicate the omission of the 
intermediate terms of a series which are to be 
supplied in reading, being thus often equiv- 
alent to * * * inclusive; thus Mark iv, 
8-20 (that is, verses 3 to 20, inclusive); the 
years 1880-1888 (that is, 1880 to 1888). Booe 
v. Sims, 189 Ark. 595, 215 S. W. 659, 660. 


DATA. In old practice and conveyancing. 
The date of a deed; the. time when it was 
given; that is, executed. 

Grounds whereon to proceed; facts from 
which to draw a conclusion. ` 


DATE. The specification or mention, in a 
written instrument, of the time (day, month 
and year) when it was made. Also the time so 
specified. Interior Linseed Co. v. Becker- 
Moore Paint Co., 273 Mo. 483, 202 8. W. 566, 
569; Id., 190 Mo. App. 1, 175 S. W. 308, 309; 
Cole v. Board of Sup’rs of Orange County, 
27 Cal. App. 528, 150 P. 784, 785; In re Car- 
penter’s Estate, 172 Cal. 268, 156 P. 464, 465, 
L. R. A. 1916EH, 498; State v. Beckley, 192 
Wis. 367, 212 N. W. 792, 793; Hammond v, 


DATE CERTAINE 


Ocean Shore Development Co., 22 Cal. App. 
467, 183 P. 978; Edgar v. Skinner Packing 
Co., 112 Neb. 752, 200 N. W. 992, 998; Heller 
v, Sweeney, 101 N. J. Hg. 150, 135 A. 264, 265; 
Lewis v. Martin, 210 Ala. 401, 98 So. 685, 
646. 

That part of a deed or writing which ex- 
presses the day of the month and year in 
which it was made or given. 2 Bl. Comm. 
804; Tomlins. 

The primary signification of date is not time 
in the abstract, nor time taken absolutely, 
but time given or specified; time in some 
way ascertained and fixed. When we speak 
of the date of a deed, date of issue of a bond 
or date of a policy, we do not mean The time 
when it was actually executed, but the time 
of its execution, as given or stated in the 
deed itself. The date of an item, or of a 
charge in a book-account, is not necessarily 
the time when the article charged was, in fact, 
furnished, but rather the time given or set 
down in the account, in connection with such 
charge. And so the expression “the date of 
the last work done, or materials furnished,” 
in a mechanic’s lien law, may be taken, in 
the absence of anything in the act indicating 
a different intention, to mean the time when 
such work was done or materials furnished, 
as specified in the plaintiff’s written claim. 
Bement v. Manufacturing Co., 32 N. J. Law, 
513; Mutual Life Ins. Co. of New York v. 
Hurni Packing Co., 263 U. S. 167, 44 S. Ct. 
90, 68 L. Ed. 235, 31 A. L. R. 102; State v. 
Blease, 95 S. C. 403, 79 S. E. 247, 256; Ander- 
son y. Mutual Life Ins. Co. of New York, 164 
Cal. 712, 130 P. 726, 727, Ann. Cas. 1914B, 903; 
Buckwalter v. Henrion, 118 Kan. 13, 233 P. 
793, 794; Mutual Life Ins. Co. of New York 
v. Hurni Packing Co. (C. ©. A.) 280 F. 18, 20; 
Turner v. Roseberry Irr. Dist., 33 Idaho, 746, 
198 P. 465, 467. 


The precise meaning of date, however, depends 
upon context, since there are numerous instances 
when it means actual as distinguished from con- 
ventional time. Buckhannon & N. R. Co. v. Great 
Scott Coal & Coke Co., 75 W. Va. 423, 83 5. E. 1031, 
1033; Herbig v. Walton Auto Co., 186 Iowa, 923, 171 
N. W. 154, 155; Dwelle-Kaiser Co. yv. Niagara Coun- 
ty, 171 N. Y. 8. 361, 363, 103 Misc. Rep. 460; Lon- 
don Guarantee & Accident Co. v. Empire Plow Co., 
1145 Ohio St. 684, 155 N. E. 382, 384; Agency of Cana- 
dian Car & F. Co. v. American Can Co. (C. C. A.) 258 
F. 363, 370, 6 A. L. R, 1182; Standard Oil Co. (Cali- 
fornia) v. Dayis (D. C.) 6 F.(2d) 236, 237; Seattle 
Nat. Bank v. Dickinson, 72 Wash. 403, 180 P. 372, 
373; First National Bank of East Islip v. Na- 
tional Surety Co., 228 N. Y. 469, 127 N. B. 479, 
480; National Liberty Ins. Co. v. Norman (C. ©. 
A.) 11 F.(2d) 59, 61. 


DATE CERTAINE. In French law. A deed 
is said to have a date certaine (fixed date) 


when it has been subjected to the formality . 


of registration; after this formality has been 
complied with, the parties to the deed cannot 
by mutual consent change the date thereof. 
Arg. Fr. Mere. Law, 555. 


DATIO 


DATIO. In the civil law. A giving, or act 
of giving. Detio in solutum; a giving in 
payment; a species of accord and satisfac- 


tion. Called, in modern law, ‘‘dation.” 


DATION. In the civil law. A gift; a giv- 
ing of something, It is not exactly synony- 
mous with “donation,” for the latter implies 
generosity or liberality in making a gift, while 
dation may mean the giving of something to 
which the recipient is already entitled. 


DATION EN PAIEMENT. In French law. A 
giving by the debtor and receipt by the credi- 
tor of something in payment of a debt, instead 
of a sum of money. It is somewhat like the 
accord and satisfaction of the common law. 
16 Toullier, no. 45; Poth. Vente, no. 601. 


DATIVE. A word derived from the Ro- 
man law, signifying “appointed by publie au- 
thority.” Thus, in Scotland, an executor-da- 
tive is an executor appointed by a court of 
justice, corresponding to an English admin- 
istrator, Mozley & Whitley. In old English 
law. In one’s gift; that may be given and 
disposed of at will and pleasure. 


DATUM. A first principle; a thing given; 


a date. 
DATUR DIGNIORI. It is given to the more 
worthy, 2 Vent, 268. 


DAUGHTER. An immediate female descend- 
ant. People v. Kaiser, 119 Cal. 456, 51 P. 702. 
May include the issue of a daughter. Buchan- 
an v. Lloyd, 88 Md. 462, 41 A. 1075; Jamison 
v. Hay, 46 Mo. 546. May designate a natural 
or illegitimate female child. State v: Lau- 
rence, 95 N, C, 659. 


DAUGHTER-IN-LAW. The wife of one’s son. 


DAUPHIN. In French law. The title of the 
eldest sons of the kings of France. Disused 
since 1830. 


DAY. |. A period of time consisting of twen- 
ty-four hours and including the solar day 
and the night. Co. Litt. 185e; Fox v. Abel, 
2 Conn. 541. 
. 2. The space of time which elapses be 
tween two successive midnights. 2 Bl. Comm. 
141; Henderson v. Reynolds, 84 Ga. 159, 10 
S. E. 734, 7 L. R. A. 327; State v. Brown, 
22 Minn. 488; State v. Michel, 52 La. Ann. 
936, 27 So. 565, 49 L. R. A. 218, 78 Am. St. 
Rep. 364; Benson v. Adams, 69 Ind. 353, 35 
Am. Rep. 220; Zimmerman v. Cowan, 107 IN. 
631, 47 Am. Rep. 476; Stevenson v. Don- 
nelly, 221 Mass. 161, 108 N. E. 926, 927, Ann. 
Cas. 1917E, 9382; O’Quinn v. State, 181 Miss, 
511, 95. So. 518; Dallas County v. Reynolds 
(Tex. Civ. App.) 199 S. W. 702, 708; McKin- 
+ Non v. City of Birmingham, 196 Ala. 56, 71 
Bo. 463, 464; Wireman’s Ins. Co. of Newark 
ý. McGill, 164 Ky. 621, 176 S. W. 27, 28; City 
of Waxahachie v. Missouri, K. & T. R. Co. of 
‘Texas (Tex. Civ. App.) 183 8. W. 61. 


Mences and ends at midnight. 
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3. That portion of time during which the 
sun is above the horizon, and, in addition, that 
part of the morning and evening during 
which there is sufficient light for the features 
of a man to be reasonably discerned. 3 Inst. 
63; Nicholls v. State, 68 Wis. 416, 32 N. W. 
543, 6O Am. Rep. 870; Trull v. Wilson, 9 Mass. 
154; State v. McKnight, 111 N. ©. 690, 16 
S. E. 319. 

4. An artificial period of time, computed 
from cne fixed point to another tweuty-four 
Hours later, without any reference to the prev- 
aleuce of light or darkness, Fuller v. Schroe- 
der, 20 Neb. 631, 31 N. W. 109. 

5. The period of time, within the limits of 
a natural day, set apart either by law or by 
common usage for the transaction of particu- 
lar business or the performance of labor; as _ 
in banking, in laws regulating the hours of 
labor, in contracts for so many “days’ work,” 
and the like, the word “day” may signify six,. 
eight, ten, or any number of hours. Hinton 
v. Locke, 5 Hill (N. Y.) 489; Fay v. Brown, 
96 Wis. 434, 71 N. W. 895; McCulsky v. Klos- 
terman, 20 Or. 108, 25 P. 366, 10 L. R. A. 785 ;. 


_P. Franz & Co, v. Larney (Sup.) 176 N. Y. S. 


26, 27. 

6. In practice and pleading. A particular 
time assigned or given for the appearance of 
parties in court, the return of writs, etc. 

7. Regardless of the duration of the “day,” 
the law often disregards fractions, where 
priority is not concerned. Franklin v. State, 
9 OE1. Or. 178, 181 P. 183, 184; State v. Hurn, 
102 Wash. 328, 172 P. 1147, 1148; Dallas. 
County v. Reynolds (Tex. Civ. App.) 199 S. W. 
702, 703; Harris County v. Hammond (Tex. 
Civ. App.) 203 S. W. 451, 453; State ex rel.. 
Jones v. Board of Deputy State Supervisors 
& Inspectors of Elections of Montgomery 
County, 93 Ohio St. 14, 112 N. E. 136, 187; 
First National Bank v. Burkhardt, 100 U. 8. 
686, 25 L. Ed. 766; Lancel v. Postlethwaite, 
172 Cal. 326, 156 P. 486, 488. And where act 
must be performed in fixed number of days,. 
the first is included and the last is excluded. 
State v. Board of Deputy State Supervisors 
and Inspectors of Elections of Montgomery 
County, 93 Ohio St. 14, 112 N. E. 136, 137. 


In General 


~—Astronomical day. The period of twenty- 
four hours beginning and ending at noon. 


—Artificial day. The time between the rising 
and setting of the sun; that is, day or day- 
time as distinguished from night. 


=-Civil day. The solar day, measured by the 
diurnal revolution of the earth, and denoting 
the interval of time which elapses between 
the successive transits of the sun over the 
same hour circle, so that the “civil day” com- 
Pedersen vy. 
Eugster, 14 F. 422. 


—Calendar days. See Calendar, 
Clear days. See Clear. 
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—Common day. In old English practice. An 
ordinary day in court. Cowell; Termes de 
la Ley. 


—Day certain, A fixed or appointed day;"a 
specified particular day; a day in term. Re- 
gina v. Conyers, 8 Q. B. 991. 


—Days in hank. 
practice. Certain stated days in term appoint- 
ed for the appearance of parties, the return 
of process, etc., originally peculiar to the court 
of common pleas, or bench, (bank,) as it was 
ancicutly called. 3 Bl. Comm. 277. 


By the common law, the defendant is al- 
lowed three full days in which to make his 
appearance in court, exclusive of the day of 
appearance or return-day named in the writ; 
8 Bl. Comm. 278, Upon his appearance, time 
is usually granted him for pleading; and 
this is called giving him day, or, as it is more 
familiarly expressed, a continuance. 3 Bl. 
Comm. 8316. When the suit is ended by dis- 
continuance or by judgment for the defend- 
ant, he is discharged from further attend- 
ance, and is said to go thereof sine die, with- 
out day. See Continuance. 


—Day in court. The time appointed for one 
whose rights are called judicially in ques- 
tion, or liable to be affected by judicial action, 
to appear in court and be heard in his own 
behalf. This phrase, as generally used, means 
not so much the time appointed for a hearing 
as the opportunity to present one’s claims or 
rights in a proper forensic hearing before a 
competent tribunal. See Ferry v. Car Wheel 
Co., 71 Vt. 457, 45 A. 1085, 76 Am. St. Rep. 
782. 


—Days of grace. A number of days allowed, 
as a matter of favor or grace, to a person who 
has to perform some act, or make some pay- 
mert, after the time originally limited for the 
purpose has elapsed. In old practice. Three 
days allowed to persons summoned in the 
English courts, beyond the day named in the 
writ, to make their appearance; the last day 
being called the “quarto die post” 3 BL 
Comm, 278. In mercantile law. A certain 
number of days (generally three) allowed to 
the maker or acceptor of a bill, draft, or note, 
in which to make payment, after the expira- 
tion of the time expressed in the paper itself. 
Originally these days were granted only as 
a matter of grace or favor, but the allowance 
of them became an established custom of mer- 
chants, and was sanctioned by the courts, 
(and in some cases prescribed by statute,) so 
that they are now demandable as of right. 
Perkins v. Bank, 21 Pick. (Mass.) 485; Bell 
v. Bank, 115 U. S. 373, 6 S. Ct. 105, 29 L. Ed. 
409; Thomas v. Shoemaker, 6 Watts & 5. 
(Pa.) 182; Renner v. Bank, 9 Wheat. 581, 6 
L. Ed. 166. 


—Daytime. The time during which there is 
the light of day, as distinguished from night 
or nighttime, That portion of the twenty- 


(L. Lat. dies in banco.) In. 


DAY-BULE 


four hours during which a man’s person and 
countenance are distinguishable. Trull v, 
Wilson, 9 Mass. 154; Rex y. Tandy, 1 Car. 
& P. 297; Linnen v. Banfield, 114 Mich. 93, 
72 N. W. 1; U. 8. v. Syrek (D. C.) 290 F. 820; 
821. In law, this term is chiefly used in the 
definition of certain crimes, as to which it is 
material whether the act was committed by 
day or by night. , 


—Judicial day. A day on which the court is 
actually in session. Heffner v. Heffner, 48 La. 
Ann. 1088, 20 So. 281. 


—Juridical day. A day proper for the trans- 
action of business in court; one on which 
the court may lawfully sit, excluding Sundays 
and some holidays. 


—Law day. The day prescribed in a bond, 
mortgage, or defeasible deed for payment of 
the debt secured thereby, or, in default of 
payment, the forfeiture of the property mort- 
gaged. But this does not now occur until 
foreclosure. Ward v. Lord, 100 Ga. 407, 28 
S. E. 446; Moore v. Norman, 43 Minn. 428, 
45 N. W. 857, 9 L. R. A. 55, 19 Am. St. Rep. 
247; Kortright v. Cady, 21 N. Y. 345, 78 Am. 
Rep. 145. 


—Legal day. A juridical day. See supra. 
And see Heffner v. Heffner, 48 La. Ann. 1088, 
20 So. 281. 


—Natural day. Properly the period of twenty- 
four hours from midnight to midnight. Co. 
Litt. 135; Fox v. Abel, 2 Conn. 541; People 
v. Hatch, 33 Ill. 137. Though sometimes tak- 
en to mean the daytime or time between 
sunrise and sunset. In re Ten Hour Law, 24 
R. I. 603, 54 A. 602, 61 L. R. A. 612. : 


—Non-judicial day. One on which process can- 
not ordinarily. issue or be served or returned 
and on which the courts do not ordinarily sit: 
Whitney v. Blackburn, 17 Or. 564, 21 P. 874, 
11 Am. St. Rep. 857. More properly “non-ju- 
ridical day.” 


—Solar day. A term sometimes used as mean- 
ing that portion of the day when the sun iš 
above the horizon, but properly it is the time 
between two complete (apparent) revolutions 
of the sun, or between two consecutive posi- 
tions of the sun over any given terrestrial 
meridian, and hence, according to the usual 
method of reckoning, from noon to noon at 
any given place. 


DAY-BOOK. A tradesman’s account book; 
a book. in which all the occurrences of the 
day are set down. It is usually a book of 
original entries. 


DAY-RULE, or DAY-WRIT. In English law. 
A permission granted to a prisoner to go out 
of prison, for the purpose of transacting his 
business, as to hear a case in which he is con- 
cerned at the assizes, ete, Abolished by 5 & 
6 Vict. c. 22, § 12. i 


DAYERIA 


DAYERIA. A dairy. Cowell. 


DAYLIGHT. That portion of time before 
Sunrise, and after sunset, which is accounted 
part of the day, (as distinguished from nighi,) 
in defining the offense of burglary. 4 Bl. 
Comm. 224; Cro. Jac. 106. 


DAYSMAN. An arbitrator, umpire, or elect- 
ed judge. Cowell. 


DAYWERE. In old English law. A term 
applied to land, and signifying as much 
arable ground as could be plowed up in one 
day’s work, Covell. 


DE. A Latin preposition, signifying of; by; 
from; out of; affecting; concerning; re- 
specting. 


DE ACQUIRENDO RERUM DOMINIO. Of 
(about) acquiring the ownership of things. 
Dig. 41, 1; Bract. lib. 2, fol. 8b. 


DE ADMENSURATIONE. Of admeasure- 
ment. Thus, de admensuratione dotis was a 
writ for the admeasurement of dower, and 
de admensuratione pasture was a writ for 
the admeasurement of pasture. 


DE ADVISAMENTO CONSILII 
L. Lat. With or by the advice of our coun- 
cil. A phrase used in the old writs of sum- 
mons to parliament. Crabb, Eng. Law, 240. 


DE ÆQUITATE. In equity. De jure 
stricto, nihil possum vendicare, de equitate 
tamen, nullo modo hoc obtinet; in strict law. 
I can claim nothing, but in equity this by no 
means obtains. Fleta, lib. 3, c. 2, § 10. 


DE AESTIMATO. In Roman law. One of 
the innominate cantracts, and, in effect, a 
sale of land or goods at a price fixed, (esti- 
mato,) and guarantied by some third party, 
who undertook to find a purchaser, 


DE AETATE PROBANDA. For proving age. 
A writ which formerly lay to summon a 
jury in order to determine the age of the 
heir of a tenant in capite who claimed his 
estate as being of full age. Fitzh. Nat. Brey. 


NOSTRI. 


257; Reg. Orig. 294. 
DE ALEATORIBUS. About gamesters. The 
name of a title in the Pandects. Dig. 11, 5. 


DE ALLOCATIONE FACIENDA, Breve. 
Writ for making an allowance. An old writ 
directed to the lord treasurer and barons of 
the exchequer, for allowing certain officers 
(as collectors of customs) in their accounts 
certain payments made by them. Reg. Orig. 
192. 


DE ALTO ET BASSO. Of high and low. A 
phrase anciently used to denote the absolute 
submission of all differences to arbitration, 
- Cowell. 


DE. AMBITU. Lat.. Concerning bribery.: A 
phrase descriptive of the subject-matter of 


-or leap year. 


508 


several of the Roman laws; as the Les Au- 
fidia, the Ler Pompeia, the Ler Tullia, and 
others. See Ambitus. 


DE AMPLIORI GRATIA. Of more abundant 
or especial grace. Townsh. P1. 18. 


DE ANNO BISSEXTILI. Of the bissextile 
The title of a statute passed 
in the twenty-first year of Henry III., which 
in fact, however, is nothing more than a sort 
of writ or direction to the justices cf the 
bench, instructing them how the extraordi- 
nary day in the leap year was to be reckoned 
in cases where persons had a day to appear 
at the distance of a year, as on the essoin 
de malo lecti, and the like. It was thereby 
directed that the additional day should, to- 
gether with that which went before, be 
reckoned only as one, and so, of course, 
within the preceding year. 1 Reeve, Eng. 
Law, 266. 


DE ANNUA PENSIONE, Breve. Writ of an- 
nual pension, An ancient writ by which the 
king, having a yearly pension due him out of 
an abbey or priory for any of his chaplains, 
demanded the same of the abbot or prior, for 
the person named in the writ. Reg. Orig. 
2656, 307; Fitzh. Nat. Brev. 231 G. 


DE ANNUO REDITU. For a yearly rent. 
A writ to recover an annuity, no matter how 
payable, in goods or money. 2 Reeve, Eng. 
Law, 258. 


DE APOSTATA CAPIENDO, Breve. Writ 
for taking an apostate. A writ which an- 
ciently lay against one who, having entered 
and professed some order of religion, left it 
and wandered up and down the country, 
contrary to the rules of his order, command- 
ing the sheriff to apprehend him and deliver 
him again to his abbot or prior. Reg. Orig. 
71b, 267; Fitzh. Nat. Brev. 233, 234, 


DE ARBITRATIONE FACTA. (Lat. Of 
arbitration had.) A writ formerly used when 
an action was brought for a cause which had- 
been settled by arbitration. Wats. Arb. 256. 


DE ARRESTANDIS BONIS NE DISSIPEN- 
TUR. An old writ which lay to seize goods 
in the hands of a party during the pendency 
of a suit, to prevent their being made away 
with. Reg. Orig. 126b. 


DE ARRESTANDO IPSUM QUI PECUNIAM 
RECEPIT. A writ which lay for the arrest 
of one who had taken the king’s money to 
serve in the war, and hid himself to escape 
going. Reg. Orig. 24b. 


DE ARTE ET PARTE. Of art and part. A 
phrase in old Scotch law. See Art and Part. 


DE ASPORTATIS RELIGIOSORUM. Con- 
cerning the property of religious persons car- 
ried away. The title of the statute 35. Ed- 
ward I. passed to check the abuses of clerical 
possessions, one of which was the waste they _ 
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suffered by being drained inte foreign coun- 
tries. 2 Reeve, Eng. Law, 157; 2 Inst. 580. 


DE ASSISA PROROGANDA. (Lat. For 
proroguing assise) A writ to put off an 
assise, issuing to the justices, where one of 
the parties is engaged in the service of the 
king. 


DE ATTORNATO RECIPIENDO. A writ 
which lay to the judges of a court, requiring 
them to receive and admit an attorney for a 
party. Reg. Orig, 172; Fitzh. Nat. Brev. 156. 


DE AUDIENDO ET TERMINANDO. For 
hearing and determining; to hear and deter- 
mine. 
sion granted to certain justices to hear and 
determine cases of heinous misdemeanor, 
trespass, riotous breach of the peace, etc. 
Reg. Orig. 123, et seg.; Fitzh. Nat, Brev. 
110 B. See Oyer and Terminer. 


DE AVERHS CAPTIS IN WITHERNAMIUM. 
Writ for taking cattle in withernam. A 
writ which lay where the sheriff returned to 
a pluries writ of replevin that the cattle or 
goods, etc., were eloined, ete.; by which he 
was commanded to take the cattle of the 
defendant in withernam, (or reprisal,) and 
detain them until he could replevy the other 
cattle. Reg. Orig. 82; Fitzh. Nat. Brev. 73, 
BH. F. See Withernam. 


DE AVERIIS REPLEGIANDIS. A writ to 
replevy beasts. 3 Bl. Comm. 149. 


DE AVERIIS RETORNANDIS. For return- 
ing the cattle. A term applied to pledges giv- 
en in the old action of replevin. 2 Reeve, 
Eng. Law, 177. 


DE BANCO. Of the bench. A term former- 
ly applied in England to the justices of the 
court of common pleas, or “bench,” as it was 
originally styled. 


DE BENE ESSE. Conditionally; provision- 
ally; in anticipation of future need. A 
phrase applied to proceedings which are tak- 
en ex parte or provisionally, and are allow- 
ed to stand as well done for the present, but 
which may be subject to future exception or 
challenge, and must then stand or fall ac- 
cording to their intrinsic merit and regu- 
larity. 

Thus, “in certain cases, the courts will al- 
low evidence to be taken out of the regular 
course, in order to prevent the evidence being 
lost by the death or the absence of the wit- 
ness. This is called ‘taking evidence de bene 
esse,’ and is looked upon as a temporary and 
conditional examination, to be used only in 
case the witness cannot afterwards be exam- 
ined in the suit in the regular way.” Hunt, 
Eq. 75; Haynes, Eq. 188; Mitf. Bg. Pl. 52, 
149; Willis v. Bank of Hardinsburg & Trust 
Co., 160 Ky. 808, 170 S. W. 188, 189. 


DE BIEN ET DE MAL. L. Fr. For good and 
evil, A phrase by which a party accused 


The name of a writ, or rather commis- 


DE BONO ET MALO 


of a crime anciently put himself upon a jury, 


indicating his entire submission to their ver- 
dict. “ 


DE BIENS LE MORT. L. Fr. Of the goods 
of the deceased. Dyer, 32. 


DE BIGAMIS. Concerning men twice mar- 
ried. The title of the statute 4 Edw. I. St. 3; 
so called from the initial words of the fifth 
chapter. 2 Inst. 272; 2 Reeve, Eng. Law, 142, 


DE BONE MEMORIE. L. Fr. Of good mem- 
ory; of sound mind. 2 Inst. 510. 


DE BONIS ASPORTATIS. For goods taken 
away; for taking away goods. The action of 
trespass for taking personal property is tech- 
nically called “trespass de bonis asportatis.” 


‘1 Tidd. Pr. 5. 


DE BONIS NON. An abbreviation of De bon- 
is non administratis, (q. v.) 1 Strange, 34. 


DE BONIS NON ADMINISTRATIS. Of the 
goods not administered. When an adminis- 
trator is appointed to succeed another, who 
has left the estate partially unsettled, he is 
said to be granted “administration de bonis 
non ;” that is, of the goods not already admin- 
istered. McNair v. Howle, 123 S. C. 252, 116 
S. E. 279, 285, 


DE BONIS NON AMOVENDIS. Writ for not 
removing goods. A writ anciently directed 
to the sheriffs of London, commanding them, 
in cases where a writ of error was brought by 
a defendant against whom a judgment was 
recovered, to see that his goods and chattels 
were safely kept without being removed, 
while the error remained undetermined, so 
that execution might be had of them, ete. 
Reg. Orig. 1810; Termes de la Ley. 


DE BONIS PROPRIIS. Of his own goods. 
The technical name of a judgment against an 
administrator or executor to be satisfied from, 
his own property, and not from the estate 
of the deceased, as in cases where he has been 
guilty of a devastavit or of a false plea of 
plene administravit. 


DE BONIS TESTATORIS, or INTESTATI. 
Of the goods of the testator, or intestate. A 
term applied to a judgment awarding execu- 
tion against the property of a testator or in- 
testate, as distinguished from the individual 
property of his executor or administrator. 
2 Archb. Pr, K. B. 148, 149. 


DE BONIS TESTATORIS AC SI. (Lat. 
From the goods of the testator, if he has any, 
and, if not, from those of the executor.) A 
judgment rendered where an executor falsely 
pleads any matter as a release, or, generally, 
in any case where he is to be charged in case 
his testator’s estate is insufficient. 1 Wil- 
liams’ Saund. 3360; Bac. Abr. “Executor,” B, 
3; 2 Archb. Pr. K. B. 148, 


DE BONO ET MALO. “For good and ill.” 
The Latin form of the law French phrase 


DE BONO GESTU :- 


“De bien et de mal.’ In ancient criminal 
pleading, this was the expression ‘with which 
the prisoner put himself upon a jury, indicat- 

. ing his absolute submission to their verdict. 
This: was also the name of the special writ 
of jail delivery formerly in use in England, 
which issued for each particular prisoner, of 
course. It was superseded by the general 
commission of jail delivery. 


DE BONO GESTU. For good behavior; for 
good abearance. 


DE CAETERO. Henceforth. 


DE CALCETO REPARANDO. Writ for re 
pairing a causeway. An old writ by which 
the sheriff was commanded to distrain the 


inhabitants of a place to repair and maintain, 


a causeway, ete. Reg. Orig. 154. 


DE CAPITALIBUS DOMINIS FEODI. Of 
the chief lords of the fee. 


DE CAPITE MINUTIS. Of those who have 
lost their status, or civil condition. Dig. 4, 5. 
The name of a title in the Pandects. See 
Capitis Deminutio. 


DE CARTIS REDDENDIS. (For restoring 


charters.) A writ to secure the delivery of 
charters or deeds; a writ of detinue. Reg. 
Orig. 1590. 


DE CATALLIS REDDENDIS. (For restor- 
ing chattels.) A writ to secure the return 
specifically of chattels detained from the 
owner. Cowell. 


DE CAUTIONE ADMITTENDA. Writ to 
take caution or security. A writ which an- 
ciently Jay against a bishop who held an ex- 
communicated person in prison for his con- 
tempt, notwithstanding he had: offered suffi- 
cient security (idoneam cautionem) to obey 
the commands of the church; commanding 
him to take such security and release the pris- 
oner. Reg. Orig. 66; Fitzh. Nat. Brey. 63, C. 


DE CERTIFICANDO. A writ requiring a 
thing to be certified. A kind of certiorari. 
Reg. Orig. 151, 152. 


DE CERTIORANDO. A writ for certifying. 
A writ directed to the sheriff, requiring him 
to certify to a particular fact. Reg. Orig. 24. 


DE CHAMPERTIA. Writ of champerty. A 
writ directed to the justices of the bench, 
commanding the enforcement of the statute of 
champertors. Reg. Orig. 183; Fitzh. Nat, 
Brev. 172. 


DE CHAR ET DE SANK. L. Fr. Of flesh 
and blood. Affaire rechat de char et de sank. 
Words used in claiming a person to be a vil- 
lein, in the time of Edward II. Y. B. P. 1 Edw. 
Il. p. 4. 


DE CHIMINO. A writ for the enforcement 
of a right of way. Reg. Orig. 155. 
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DE CIBARIIS UTENDIS. .Of victuals to be 
used. The title of a sumptuary statute passed 
10 Edw. III. St. 8, to restrain the expense 
of entertainments. Barring. Ob. St. 240. 


DE CLAMEA ADMITTENDA IN ITINERE 
PER ATTORNATUM. See Clamea Admitten- 
da, ete. 


DE CLARO DIE. By daylight. Fleta, lib, 2, 
c. 76, § 8. 


DE CLAUSO FRACTO. Of close broken; of 
breach of close. See Clausum Fregit. 


DE CLERICO ADMITTENDO. See Admit- 
tendo Clerico. 


DE CLERICO CAPTO PER STATUTUM 
MERCATORIUM DELIBERANDO. Writ for 
delivering a clerk arrested on a statute mer- 
chant. A writ for the delivery of a clerk out 
of prison, who had been taken and impris- 
oned upon the breach of a statute merchant. 
Reg. Orig. 1470, 


DE CLERICO CONVICTO DELIBERANDO. 
See Clerico Convicto, ete. - 


DE CLERICO INFRA SACROS ORDINES 
CONSTITUTO NON ELIGENDO IN OFFI- 
CIUM. See Clerico Infra Sacros, etc. 


DE CLERO. Concerning the clergy. The ti- 
tle of the statute 25 Edw. III. St. 8; contain- 
ing a variety of provisions on the subject of 
presentations, indictments of spiritual per- 
sons, and the like. 2 Reeve, Eng. Law, 378. 


DE COMBUSTIONE DOMORUM. Of house 
burning. One of the kinds of appeal former- 
ly in use in England. Bract. fol. 1460; 2 
Reeve, Eng. Law, 38. 


DE COMMUNI DIVIDUNDO. For dividing a 
thing held in common, The name of an action 
given by the civil law. Mackeld. Rom. Taw, 
§ 499. 


DE COMON. DROIT. L. Fr. Of common 
right; that is, by the common law. Co. Litt. 
142a. 


DE COMPUTO. Writ of account. A writ 
commanding a defendant to render a reason- 
able account to the plaintiff, or show cause 
to the contrary. Reg. Orig. 185-188; Fitzh. 
Nat. Brev. 117, E. The foundation. of the 
modern action of account. 


DE CONCILIO CURIÆ. By the advice (or 
direction) of the court. 


DE CONFLICTU LEGUM. Concerning the 
conflict. of laws. The title of several works 
written on that subject. 2 Kent, Comm. 455. 


DE CONJUNCTIM FEOFFATIS. Concern- 
ing persons jointly enfeoffed, or seised. The 
title of the statute 34 Edw. I., which was pass- 
ed to. prevent the delay occasioned by tenants 
in novel disseisin, and other writs, pleading 
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that some one else was seised jointly with 
them. ‘2 Reeve, Eng. Law, 243. 


DE CONSANGUINEO, and DE CONSAN- 
GUINITATE. Writs of cosinage, (q. v.) 


DE CONSILIO. In old criminal law. Of 
counsel; concerning counsel or advice to com- 
mit a crime, Fleta, lib. 1, e. 31, § 8. 


DE CONSILIO CURIA. By. the advice or di- 
rection of the court. Bract. fol. 345b. 


DE CONTINUANDO ASSISAM. Writ to con- 
tinue an assise. Reg. Orig. 217b. 


DE CONTUMACE CAPIENDO. Writ for tak- 
ing a contumacious person, A writ which is- 
sues out of the English court of chancery, in 
cases where a person has been pronounced 
by an ecclesiastical court to be contumacious, 
and in contempt. Shelf. Mar. & Div. 494-496, 
and notes. It is a commitment for contempt. 
Id. 


DE COPIA LIBELLI DELIBERANDA. Writ 
for delivering the copy of a libel. An ancient 
writ directed to the judge of a spiritual court, 
commanding him to deliver to a defendant a 
copy of the libel filed against him in such 
court. Reg. Orig. 58. The writ in the regis- 
ter is directed to the Dean of the Arches, and 
his commissary. Id. 


DE CORONATORE ELIGENDO. Writ for 
electing a coroner. A writ issued to the sher- 
iff in England, commanding him to proceed to 
the election of a coroner, which is done in full 
county court, the freeholders being the elec- 
tors, Sewell, Sheriffs, 372. 


DE CORONATORE EXONERANDO. Writ 
for discharging or removing a coroner. A 
writ by which a coroner in England may be 
removed from office for some cause therein 
assigned. Fitzh. Nat. Brev, 163, 164; 1 BL 
Comm. 348. 


DE CORPORE COMITATUS. From the body 
of the county at large, as distinguished from 
a particular neighborhood, (de vicineto.) 3 BL 
Comm. 360. Used with reference to the com- 
position of a jury. State v. Kemp, 34 Minn, 
61, 24 N. W. 349. 


DE CORRODIO HABENDO. Writ for hav- 
ing a corody. A writ to exact a corody from 
a religious house. Reg. Orig. 264, Fitzh. Nat. 
Brev. 230. See Corody. 


. 


DE CUJUS. Lat. From whom. A term 
used to designate the person by, through, 
from, or under whom another claims. Brent 
v. New Orleans, 41 La. Ann. 1098, 6 South, 
793. ' 


DE CURIA CLAUDENDA. An obsolete writ, 
to require a defendant to fence in his court 
or land about his house, where it was left 
open to the injury of his neighbor’s freehold. 
1 Crabb, Real Prop, 314; Rust v. Low, 6 
Mass. 90. 


DE DIE IN DIEM 


DE CURSU. Of course. The usual, neces- 
sary, and formal proceedings in. an action 
are said to be de cursu; as distinguished 
from summary proceedings, or such as are 
incidental and may be taken on summons or 
motion. Writs de cursu are such as are is- 
sued of course, as distinguished from pre- 
rogative writs. 


DE CUSTODE ADMITTENDOG. Writ for ad- 
mitting a guardian. Reg. Orig. 930, 198. 


DE CUSTODE AMOVENDO. Writ for re- 
moving a guardian. ‘Reg. Orig. 198. 


DE CUSTODIA TERR‘ ET HA-REDIS, 
Breve. L. Lat. Writ of ward, or writ of 
right of ward. A writ which lay for a guardi- 
an in knight’s service. or in socage, to re- 
cover the possession and custody of the in- 
fant, or the wardship of the land and heir. 
Reg. Orig. 161b; Fitzh. Nat. Brev. 139, B; 
3 Bl. Comm. 141. ` 
DE DEBITO. A writ of debt. Reg. Orig. 
139. , 


DE DEBITORE IN PARTES SECANDO. In 
Roman law. “Of cutting a debtor in pieces.” 
This was the name of a law contained in the 
Twelve Tables, the meaning of which has 
occasioned much controversy. Some com- 
mentators have concluded that it was liter- 
ally the privilege of the creditors of an in- 
solvent debtor (all other means failing) to 
cut his body into pieces and distribute it 
among them. Others contend that the lan- 
guage of this law must be taken figuratively, 
denoting a cutting up and apportionment of 
the debtor’s estate. 


The latter view has been adopted by Montesquieu, 
Bynkershoek, Heineccius, and Taylor. (Esprit des 
Lois, liv. 29, c. 2; 
1; Heinece. Ant. Rom. lib. 3, tit. 30, § 4; Tayl 
Comm. in Leg. Decemy.) The literal meaning, on 
the other hand, is advocated by Aulus Gellius and 
other writers of antiquity, and receives support 
from an expression (semoto omni cruciatu) in the 
Roman code itself. (Aul, Gel. Noctes Atticæ, lib. 
20, c 1; Code, 7, 7, 8) This is also the opinion 
of Gibbon, Gravina, Pothier, Hugo, and Niebuhr. 
(8 Gib. Rom. Emp., Am. Ed., p. 183; Grav. de Jur, 
Nat. Gent, et XII. Tah. § 72; Poth. Introd. Pand. ; 
Hugo, Hist. du Droit Rom. tom. i., p. 233, § 149; 
2 Nieb. Hist. Rom. p. 597; 1 Kent, Comm, 523, note.) 
Burrill. 


DE DECEPTIONE. A writ of deceit which 
lay against one who acted in the name of an- 
other whereby the latter was damnified and 
deceived. Reg. Orig. 112. 


DE DEONERANDA PRO RATA PORTIONIS. 
A writ that lay where one was distrained for 
rent that ought to be paid by others propor- 
tionably with him. Fitzh. Nat. Brey. 234; 
Termes de la Ley, 


DE DIE IN DIEM. 
fol, 205b. 


From day to day. Bract. 


Bynk. Obs. Jur. Rom. l. 1, a ` 


DE DIVERSIS REGULIS JURIS ANTIQUI 


DE DIVERSIS REGULIS JURIS ANTIQUI. 
Of divers rules of the ancient law. A cele- 
brated title of the Digests, and the last in 
that collection. It consists of two hundred 
and eleven rules or maxims. Dig. 50, 17. 


DE DOLO MALO. Of or founded upon 
fraud. Dig. 4,3. See Actio de Dolo Malo. 


DE DOMO REPARANDA. A writ which lay 
for one tenant in common to compel his co- 
tenant to contribute towards.the repair of 
the common property. 


DE DONIS. Concerning gifts, (or more ful- 
ly, de donis conditionalibus, concerning con- 
ditional gifts. The name of a celebrated 
English statute, passed in the thirteenth year 
of Edw. I, and constituting the first chapter 
of the statute of Westm. 2, by virtue of which 
estates in fee-simple conditional (formerly 
known as “dona conditionalia”) were convert- 
‘ed into estates in fee-tai] and rendered in- 
alienable, thereby strengthening the power of 
the nobles. See 2 Bl. Comm. 112. 


DE DOTE ASSIGNANDA. Writ for assign- 
ing dower. A writ which lay for the widow 
of a tenant in capite, commanding the King's 
escheater to cause her dower to be assigned to 
her. Reg. Orig. 297; Fitzh. Nat. Brev. 263, O. 


DE DOTE UNDE NIHIL HABET. A writ of 
dower which lay for a widow where no part 
of her dower had been assigned to her. It 
is not much used; but a form closely re- 
sembling it is sometimes used in the United 
States, 4 Kent, Comm. 63; Stearns, Real Act. 
302; 1 Washb. Real Prop. 230. 


DE EJECTIONE CUSTOD!Z. A writ which 
lay for a guardian who had been forcibly 
ejected from his wardship. Reg. Orig. 162. 


DE EJECTIONE FIRMA. A writ which lay 
at the suit of the tenant for years against 
the lessor, reversioner, remainderman, or 
stranger who had himself deprived the tenant 
of the occupation of the land during his term. 
3 Bl. Comm. 199. By a gradual extension of 
the scope of this form of action its object was 
made to include not only damages for the un- 
lawful detainer, but also the possession for 
the remainder of the term, and eventually the 
possession of land generally. And, as it 
turned on the right of possession, this in- 
volved a determination of the right of prop- 
erty, or the title, and thus arose the modern 
action of ejectment. 


DE ESCAETA. Writ of escheat. A writ 
which a lord had, where his tenant died with- 
out heir, to recover the land.’ Reg. Orig. 164b; 
Fitzh. Nat. Brey. 148, 144, E. 


DE ESCAMBIO MONETA.. A writ of ex- 
change of money. An ancient writ to author- 
ize a merchant to:make a bill of exchange, 
(literas cambitorias facere.) Reg. Orig. 194. 
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DE ESSE IN PEREGRINATIONE. Of being 
on a journey. A species of essoin. 1 Reeve, 
Eng. Law, 119. 


DE ESSENDO QUIETUM DE TOLONIO. A 
writ which lay for those who were by privi- 
lege free from the payment of toll, on their 
being molested therein. Fitzh. Nat. Brev. 
226; Reg. Orig. 258b. 


DE ESSONIO DE MALO LECTI. A writ 
which issued upon an essoin of malum lecti 
being cast, to examine whether the party was 
in fact sick or not. Reg. Orig. 8b. 


DE ESTOVERIIS HABENDIS. Writ for hav- 
ing estovers. A writ which lay for a wife 
divorced a@ mensa et thoro, to recover her 
alimony or estovers. 1 Bl, Comm. 441; 1 
Lev. 6. 


BE ESTREPAMENTO. A writ which lay to 
prevent or stay waste by a tenant, during the 
pendency of a suit against him to recover the 
lands. Reg. Orig. 760. Fitzh. Nat. Brev. 60. 


DE EU ET TRENE. L. Fr. Of water and 
whip of three cords. A term applied to a 
neife, that is, a bond woman or female vil- 
lein, as employed in servile work, and subject 
to corporal punishment. Co. Litt. 258. 


DE EVE ET DE TREVE. A law French 
phrase, equivalent to the Latin de avo et de 
tritavo, descriptive of the ancestral rights 
of lords in their villeins. Literally, “from 
grandfather and from _ great-grandfather’s 
great-grandfather.” It occurs in the Year 
Books, 


DE EXCOMMUNICATO CAPIENDO. A 
writ commanding the sheriff to arrest one who 
was excommunicated, and imprison him till 
he should become reconciled to the church. 
3 Bl. Comm. 102, Smith y, Nelson, 18 Vi. 
511. 


DE EXCOMMUNICATO DELIBERANDO. A 
writ to deliver an excommunicated person, 
who has made satisfaction to the church, 
from prison. 3 Bl. Comm. 102. 


DE EXCOMMUNICATO RECAPIENDO, 
Writ for retaking an excommunicated per- 
son, where he had been liberated from prison 
without making satisfaction to the church, 
or giving security for that purpose. Reg. 
Orig. 67. 


DE EXCUSATIONIBUS. “Concerning excus- 
es.” This is the title of book 27 of the Pan- 
dects, (in the Corpus Juris Civilis.) It treats 
of the circumstances which excuse one from 
filling the office of tutor or curator. The bulk 
of the extracts are from Modestinus. — 


DE EXECUTIONE FACIENDA IN WITHER- 
NAMILIM.: Writ for making execution in- 
withernam. Reg. Orig. 820. A species of 
capias in withernam. : 
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DE EXECUTIONE JUDICII. A writ direct- 

ed to a sheriff or bailiff, commanding him to 

do execution upon a judgment. Reg. Orig. 18; . 
Fitzh. Nat. Brev. 20. 


DE EXEMPLIFICATIONE. Writ of exem- 
plification. A writ granted for the exem- 
plification of an original. Reg. Orig. 2908. 


DE EXONERATIONE SECTÆ. Writ for ex- 
oneration of suit. A writ that lay for the 
king’s ward to be discharged of all suit to 
the county court, hundred, leet, or court- 
baron, during the time of his wardship. Fitzh. 
Nat. Brev. 158: New Nat. Brey. 352. 


DE EXPENSIS CIVIUM ET BURGENSIUM. 
An obsolete writ addressed to the sheriff to 
levy the expenses of every citizen and burgess 
of parliament. 4 Inst. 46. 


DE EXPENSIS MILITUM LEVANDIS. Writ 
for levying the expenses of knights. <A writ 
directed to the sheriff for levying the allow- 
ance for knights of the shire in parliament. 
Reg. Orig. 1916, 192. 


DE FACTO. In fact, in deed, actually. This 
phrase is used to characterize an officer, a 
government, a past action, or a state of af- 
' fairs which must be accepted forall practical 
purposes, but is illegal or illegitimate. In 
this sense it is the contrary of de jure, which 
means rightful, legitimate, just, or constitu- 
tional, Thus, an officer, king, or government 
de facte is one who is in actual possession 
of the office or Supreme power, but by usurpa- 
tion, or without lawful title; while an officer, 
king, or governor de jure is one who has just 
claim and rightful title to the office or power, 
but has never had plenary possession of it, 
or is not in actual possession. 4 Bl. Comm. 77, 
78. MacLeod v. United States, 229 U. S. 416, 
33 8. Ct. 955, 959, 57 L. Ed. 1260; Wheatley 
v. Consolidated Lumber Co., 167 Cal. 441, 
139 P. 1057, 1059. So a wife de facto is one 
whose marriage is yoidable by decree, as dis- 
tinguished from a wife de jure, or lawful 
wife. 4 Kent, Comm. 36. 

But the term is also frequently used inde- 
pendently of any distinction from de jure; 
thus a blockade de facto is a blockade which 
is actually maintained, as distinguished from- 
a mere paper blockade. 1 Kent, 44. 

As to de facto “Corporation,” “Court,” 
“Domicile,” “Government,” and “Officer,” see 
those titles, i 


In Old English Law 


De facto means respecting or concerning 
the principal act of a murder, which was tech- 
nically denominated factum. See Fleta, lib. 
1, ec. 27, § 18. 


DE FACTO CONTRACT. One which has pur- 
ported to pass the property from the owner 
to another. Bank v. Logan, T4 N. Y. 575; Ed- 
munds v. Transp. Co., 135 Mass, 283. 


Bu.Law Diot. (80 Ep.)—33 


DE FRANGENTIBUS PRISONAM 


DE FAIRE ÉCHELLE. In French law. A 
clause commonly inserted in policies of ma- 
rine insurance, equivalent to a license to touch 
and trade at intermediate ports. American 
Ins. Co. v. Griswold, 14 Wend. (N. Y.) 494. 


DE FALSO JUDICIO. Writ of false judg- 
ment. Reg. Orig. 15; Fitzh. Nat. Brev. 18. 
See False Judgment. ` 


DE FALSO MONETA. Of false money. The 
title of the statute 27 Edw. I. ordaining that 
persons importing certain coins, called “pol- 
lards,” and “crokards,” should forfeit their 
lives and goods, and everything they could for- 
feit. 2 Reeve, Eng. Law, 228, 229. 


De fide et officio judicis non recipitur quzstio, 
sed de scientia, sive sit error juris, sive facti. 
Concerning the fidelity and official conduct of 
a judge, no question is [will be] entertained ; 
but [only] concerning his knowledge, whether 
the error [committed] be of law or of fact. 
Bae. Max. 68, reg. 17. The bona fides and 
honesty of purpose of a judge cannot be ques- 
tioned, but his decision may be impugned for 
error either of law or fact. Broom, Max. 85. 
The law doth so much respect the certainty 
of judgments, and the credit and authority of 
judges, that it will not permit any error to 
be assigned which impeacheth them in their 
trust and ofice, and in willful abuse of the 
same; but only in ignorance and mistaking 
either of the law, or of the case and matter of 
fact. Bac. Max. ubi supra. Thus, it cannot 
be assigned for error that a judge did that 
which he ought not to do; as that he entered 
a verdict for the plaintiff, where the jury 
gave it for the defendant. Fitzh, Nat. Brev. 
20, 21; Bac. Max. ubi supra; Hardr. 127, arg. . 


DE FIDEI LAESIONE. Of breach of faith or 
fidelity. 4 Reeve, Eng. Law, 99. 


DE FINE FORCE. L. Fr. Of necessity; of 
pure necessity. See Pine Force, 


DE FINE NON CAPIENDO PRO PULCHRE 
PLACITANDO. A writ prohibiting the tak- 
ing of fines for beau pleader. Reg. Orig. 179. 


DE FINE PRO REDISSEISINA CAPIENDO. 
A writ which lay for the release of one im- 
prisoned for a re-disseisin, on payment of a 
reasonable fine. Reg. Orig, 2220, 


DE FINIBUS LEVATIS. Concerniug fines 
levied. The title of the statute 27 Edw. I. 
requiring fines thereafter to be levied; to be 
read openly and solemnly in court. 2 Inst. 
521. 


DE FORISFACTURA MARITAGII. Writ of 
forfeiture of marriage. Reg. Orig. 163, 164. 


DE FRANGENTIBUS PRISONAM. Concern- 
ing those that break prison. The title of the 
statute 1 Edw. II. ordaining that none from 
thenceforth who broke prison should’ have 
judgment of life or limb for breaking prison 
only, unless the cause for which he was taken 


DE FURTO 


and imprisoned required such a judgment if 
he was lawfully convicted thereof. 2 Reeve, 
Eng. Law, 290; 2 Inst. 589. 


DE FURTO. Of theft. One of the kinds of 
criminal appeal formerly in use in England. 
2 Reeve, Eng. Law, 40. 


DE GESTU ET FAMA. Of behavior and rep- 
utation. An old writ which lay in cases 
where a person’s conduct and reputation were 
impeached. 


DE GRATIA. Of grace or favor, by favor. 
De speciali gratia, of special grace or favor. 


De gratia speciali certa scientia et mero motu, 
talis clausula non valet in his in quibus presumi- 
tur principem esse ignorantem. 1 Coke, 53. 


The clause “of our special grace, certain. 


knowledge, and mere motion,” is of no avail 
in those things in which it is presumed that 
the prince was ignorant. 


De grossis arboribus decimz non dabuntur sed 
de sylvia cædua decime dabuntur. 2 Rolle, 
123. Of whole trees, tithes are not given; but 
of wood cut to be used, tithes are given. 


DE HAREDE DELIBERANDO ILLI QUI 
HABET CUSTODIAM TERRA. Writ for 
delivering an heir to him who has wardship 
of the land. A writ directed to the sheriff, to 
require one that had the body of him that 
was ward to another to deliver him to the 
person whose ward he was by reason of. his 
land. Reg. Orig. 161. 


DE HAEREDE RAPTO ET ABDUCTO. Writ 
concerning au heir ravished and carried 
away. A writ which anciently lay for a lord 
who, having by right the wardship of his ten- 
ant under age could not obtain his body, the 
same being carried away by another person. 
Reg. Orig. 163; Old Nat. Brey. 93. 


DE HAERETICO COMBURENDO. (Lat. For 
burning a heretic.) A writ which formerly 
issued from the secular courts for the execu- 
tion, by burning, of a heretic, who had been 
convicted in the ecclesiastical courts of here- 
sy, had abjured, and had relapsed into heresy. 
It is said to be very ancient. Fitzh. Nat. 
Brev. 269; 4 Bl. Comm, 46. See Heeretico 
Comburendo. 


DE HOMAGIO RESPECTUANDO. A writ for 
respiting or postponing homage. Fitzh. Nat. 


Brev. 269, A. 
DE HOMINE CAPTO IN WITHERNAM. 
(Lat. For taking a man in withernam,) A 


writ to take a man who had carried away a 
bondman or bondwoman into another country 
beyond the reach of a writ of replevin. 


DE HOMINE REPLEGIANDO. (Lat. For 
replevying a man.) A writ which lies to re- 
plevy a man out of prison, or out of the cus- 
tody of a private person, upon giving security 
_to the sheriff that the man shall be forthcom- 
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ing to answer any charge against him. Fitzh. 
Nat. Brev. 66; 3 Bl. Comm. 129, This writ 
has been superseded almost wholly, in modern 
practice, by that of habeas corpus; but it is 
still used, in some of the states, in an amend- 
ed and altered form. See 1 Kent, Comm. 
404n; 34 Me. 136. 


DE IDENTITATE NOMINIS. A writ which 
lay for one arrested in a personal action and 
committed to prison under a mistake as to his 
identity, the proper . defendant bearing the 
same name. Reg. Orig. 194. 


DE IDIOTA INQUIRENDO. An old common- 
law writ, long obsolete, to inquire whether a 
man be an idiot or not. 2 Steph. Comm. 509. 


DE IIS QUI PONENDI SUNT IN ASSISIS. 
Of those who are to be put on assises. The ti- 
tle of a statute passed 21 Edw. I. defining the 
qualifications of jurors. Crabb, Eng. Law, 
167, 189; 2 Reeve, Eng. Law, 184. 


DE INCREMENTO. Of increase; in addi- 
tion. Costs de incremento,:or costs of in- 
crease, are the costs adjudged by the court in 
civil actions, in addition to the damages and 
nominal costs found by the jury. Gilb. Com. 
Pl. 260. 


DE INFIRMITATE. Of infirmity. The prin- 
cipal essoin in the time of Glanville; after- 
wards called “de. malo.” 1 Reeve, Eng. Law, 
115. See De Malo; Essoin. 


DE INGRESSU. A writ of entry. Reg. Orig. 
2278, et seq. 


DE INJURIA. Of [his own] wrong. In the 
technical language of pleading, a replication 
de injuria is one that may be made in an ac- 
tion of tort where the defendant has admitted 
the acts complained of, but alleges, in his 
plea, certain new matter by way of justifica- 
tion or excuse; by this replication the plain- 
tiff avers that the defendant committed the 
grievances in question “of his own wrong, and 
without any such cause,” or motive or excuse, 
as that alleged in the plea, (de injuria sua 
propria absque tali causa ;) or, admitting part 
of the matter pleaded, “without the rest of 
the cause” alleged, (absque residuo cause.) 
In form it is a species of traverse, and it is 
frequently used when the pleading of the de- 
fendant, in answer to which it is directed, 
consists merely of matter of excuse of the al- 
leged trespass, grievance, breach of contract, 
or other cause of action. Its comprehensive 
character in putting in issue all the material 
facts of the defendant’s plea has also obtained 
for it the title of the general replication. 
Holthouse. 


DE INOFFICIOSO TESTAMENTO. Con- 
cerning an inofficious or undutiful will. A ti- 
tle of the civil law. -Inst. 2, 18. - 


DE INTEGRO. Anew; a second time. 
it was before. ' 


BL.Law Dior. (3D Eb,) 


As 
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-DE INTRUSIONE. A writ of intrusion; 
where a stranger entered after the death of 
the tenant, to the injury of the reversioner. 
Reg. Orig. 233b.. 


DE JACTURA EVITANDA. For avoiding a 
loss. A phrase applied to a defendant, as de 
lucro captando is to a plaintiff. Jones v. Sev- 
ier, 1 Litt. (Ky.) 51,18 Am. Dec. 218. 


DE JUDAISMO, STATUTUM. The name ofa 
statute passed in the reign of Edward I. which 
enacted severe and arbitrary penalties against 
the Jews. 


DE JUDICATO SOLVENDO. For paymeut 
of the amount adjudged. A term applied in 
the Scotch law to bail to the action, or special 
bail. : 


DE JUDICIIS. Of judicial proceedings. The 
title of the second part of the Digests or Pan- 
dects, including the fifth, sixth, seventh, 
eighth, ninth, tenth, and eleventh books. See 
Dig. procem, § 3. 


DE JUDICIO SISTI. For appearing in court. 
A term applied in the Scotch and admiralty 
law, to bail for a defendant’s appearance. 


DE JURE. Of right; legitimate; lawful; 

_by right and just title. In this sense it is 
the contrary of de facto, (which see.) It may 
also be contrasted with de gratia, in which 
case it means “as a matter of right,” as de 
gratia. means “by grace or favor.” Again it 
may be contrasted with de @quitate; here 
meaning “by law,’ as the latter means “by 
equity.” See Government. 


De jure decimarum, originem ducens de jure 
patronatus, tunc cognitio spectat at legem civil- 
em, i. e, communem. Godb. 63. With regard 
to the right of tithes, deducing its origin from 
the right of the patron, then the cognizance 
of them belongs to the civil law; that is, the 
common law. 


De jure judices, de facto juratores, respondent. 
The judges find the law, the jury the facts. 
See Co. Litt. 295; Broom, Max. 99. 


DE LA PLUIS BEALE, or BELLE. L. Fr. Of 
the most fair. A term applied to a species of 
dower, which was assigned out of the fairest 
of the husband’s tenements, Litt. § 48. See 
Dower de la Plus Belle. 


DE LATERE. From the side; on the side; 
collaterally; of collaterals. Cod. 5, 5, 6. 


DE LEGATIS ET FIDEI COMMISSIS. Of 
legacies and trusts. The name of a title of the 
Pandeets. Dig. 30. 


DE LEPROSO AMOYVENDO. Writ for re- 
moving aleper. A writ to remove a leper who 
thrust himself into the company of his neigh- 
bors in any parish, in public or private places, 
to their annoyance. Reg. Orig. 267; Fitzh. 
Nat. Brey. 234, E; New Nat. Brev. 521. 


DE MANUTENENDO 


DE LIBERA FALDA. Writ of free fold. A 
species of quod permittat. Reg. Orig. 155. 


DE LIBERA PISCARIA. Writ of free fish- 
ery. A species of quod permittat. Reg. Orig. 
155. 


DE LIBERO PASSAGIO. Writ of free pas- 
sage. A species of quod permittat. Reg. Orig. 
155. 7 


DE LIBERTATE PROBANDA. Writ for 
proving liberty. A writ which lay for such 
as, being demanded for villeins or niefs, of- 
fered to prove themselyes free. Reg. Orig. 
87b; Fitzh. Nat. Brev. 77, F. 


DE LIBERTATIBUS ALLOCANDIS. A writ 
of various forms, to enable a citizen to re- 
cover the liberties to which he was entitled. 
Fitzh. Nat. Brev. 229; Reg. Orig. 262. 


DE LICENTIA TRANSFRETANDI. Writ of 
permission to cross the sea. An old writ di- 
rected to the wardens of the port of Dover, 
or other seaport in England, commanding 
them to permit the persons named in the writ 
to cross the sea from such port, on certain 
conditions. Reg. Orig. 1930. 


DE LUNATICO INQUIRENDQGO. The name of 
a writ directed to the sheriff, directing him 
to inquire by good and lawful men whether 
the party charged is a lunatie or not. See 
Hutechinsou v. Sandt, 4 Rawle (Pa.) 234, 26 
Am. Dec. 127; Den v. Clark, 10 N. J. L. 217, 
18 Am. Dec. 417; Hart v. Deamer, 6 Wend. 
(N. Y.) 497; In re McAdams, 19 Hun (N. Y.) 
292; In re Kings County Insane Asylum, 7 
Abb. N. ©. (N. Y.) 425; In re Hill, 31 N. J. 
Eq. 203; In re Lindsley, 44 N. J. Eq. 564, 15 
A.1,6 Am. St. Rep. 913. 


DE MAGNA ASSISA ELIGENDA. A writ by 
which the grand assise was chosen and sum- 
moued. Reg. Orig. 8; Fitzh. Nat. Brev. 4. 


De majori et minori non variant jura. Concern- 
ing greater and less laws do not vary. 2 Vern. 
552. 


DE MALO. Of illness. This phrase was fre- 
quently used to designate several species of 
essoin, (g. v.,) Such as de malo lecti, of illness 
in bed; de malo veniendi, of illness (or mis- 
fortune) in coming to the place where the 
court sat; de malo ville, of illness in the 
town where the court sat. 


DE MANUCAPTIONE. Writ of manucaption, 
or mainprise. A writ which lay for one who, 
being taken and imprisoned on a charge of 
felony, had offered bail, which had been re-" 
fused; requiring the sheriff to discharge him 
on his finding sufficient mainpernors or bail. 
Reg. Orig. 2680; Fitzh. Nat. Brev. 249, G. 


DE MANUTENENDO. Writ of maintenance. 
A writ which lay against a person for the 
offense of maintenance, Reg. Orig. 189, 182b. 


DE MEDIETATE LINGUS 


DE MEDIETATE LINGUA. Of the half 
tongue; half of one tongue and half of an- 
other. This phrase describes that species of 
jury which, at common law, was allowed in 
both civil and criminal cases where one of 
the parties was an alien, not speaking or un- 
derstanding English. It was composed of 
six English denizens or natives and six of the 
alien’s own countrymen, 


DE MEDIG. A writ in the nature of a writ 
of right, which lay where upon a subinfeuda- 
‘tion the mesne (or middle) lord suffered his 
under-tenant or tenant paravail to be dis- 
trained upon by the lord paramount for the 
rent due him from the mesne lord. Booth, 
Real Act, 136. - 


DE MELIORIBUS DAMNIS. Of or for the 
better damages. A term used in practice to 
denote the election by a plaintiff against 
which of several defendants (where the dam- 
ages have been assessed separately) he will 
take judgment. 1 Arch. Pr. K. B. 219; 
Knickerbacker v. Colver, 8 Cow. (N. Y.) 111. 


DE MERCATORIBUS. “Concerning mer- 
chants.” The name of a statute passed in 
the eleventh year of Edw. I. (1233,) more com- 
monly called the “Statute of Acton Burnel,” 
authorizing the recognizance by statute mer- 
chant. See 2 Reeve, Eng. Law, 160-162; 2 
Bl. Comm. 161, 


De minimis non curat lex. The law does not 
care for, or take notice of, very small or tri- 
fling matters. The law does not concern itself 
about trifles. Cro. Eliz. 353. Thus, error 
in calculation of a fractional part of a penny 
will not be regarded. Hob. 88. So, the law 
will not, in general, notice the fraction of a 
day. Broom, Max. 142. 


DE MINIS. Writ of threats. A writ which 
lay where.a person was threatened with per- 
sonal violence, or the destruction of his prop- 
erty, to compel the offender to keep the peace. 
Reg. Orig. 88b, 89; Fitzh. Nat, Brev. 79, G, 80. 


DE MITTENDO TENOREM RECORDI. A 


writ to send the tenor of a record, or to ex- . 


emplify it under the great seal. 
2200. 


Reg. Orig. 


DE MODERATA MISERICORDIA CAPIEN- 
DA. Writ for taking a moderate amercement. 
A writ, founded on Magna Charta, (e. 14,) 
which lay for one who was excessively 
amerced in a court not of record, directed to 
the Jord of the court, or his bailiff, com- 
manding him to take a moderate amercement 
* of the party. . Reg. Orig. 86b; Fitzh. Nat 
Brev. 75, 76. : . . 


DE MODO DECIMANDI. Of a mođus of 
tithing. A term applied in English ecclesias- 
tiea] law to a prescription to have a special 
. manner of tithing... 2 BL Comm. 29 ; 3 Steph. 
Comm. 130.: : 7 ; 


hibitio. 
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De molendino de novo erecto non Jacet pro- 
Cro. Jac. 429. A prohibition lies 
not against a newly-erected mill. 


De morte hominis nulla est cunctatio longa. 
Where the death of a human being is con- 
cerned, [in a matter of life and death,] no 
delay is [considered] long. Co, Litt. 134. 


DE NATIVO HABENDO. A writ which lay 
for a lord directed to the sheriff, command- 
ing him to apprehend a fugitive villein, and 
restore him, with all his chattels, te the lord. 
Reg. Orig. 87; Fitzh. Nat. Brev. 77. 


DE NATURA BREVIUM. (Lat.) Concerning 
the nature of writs. The title of more than 
one text-book of English Mediæval law. Mait- 
land, 2 Sel. Essays in Anglo-Amer. Leg. Hist. 
549. See Register of Writs. 


De nomine proprio non est curandum cum in 
substantia non erretur; quia nomina mutabilia 
sunt, res autem immobiles. 6 Coke, 66. As to 
the proper name, it is not to be regarded 
where it errs not in substance, because names 
are changeable, but things immutable. 


De non apparentibus, et non existentibus, eadem 
est ratio. 5 Coke, 6. As to things not appar- 
ent, and those not existing, the rule is the 
same. Bennehan v. Webb, 28 N. C. 61; U.S. 
v. Wilkinson, 12 How. (U. 8.) 253, 13 L. Ed. 
974, Fed. Cas. No. 16,696; 5 Co. 6; 6 Bingh. 
N. C. 453; 7 Cl. & F. 872; 5 0, B. 53; 8 Id. 
286; 1 Term 404; Quarles v. Quarles, 4 Mass. 
685; 8 fd. 401; Broom, Max. 163, 166. 


DE NON DECIMANDO. Of not paying 
tithes. A term applied in English ecclesiasti- 
cal law to a prescription or claim to be en- 
tirely discharged of tithes, and to pay no com- 
pensation in lieu of them. 2 Bl, Comm. 31. 


DE NON PROCEDENDO AD ASSISAM. A 
writ forbidding the justices from holding an 
assise in a particular case. Reg. Orig. 221. 


DE NON RESIDENTIA CLERICI REGIS. 
An ancient writ where a parson was employed 
in the royal service, ete., to excuse and dis- 
charge him of non-residence. 2 Inst. 264. 


DE NON SANE MEMORIE. L. Fr. Of un- 
sound memory or mind; a phrase synonymous 
with non compos meniis, 


DE NOVI OPERIS NUNCIATIONE, In the 
civil law. <A form of interdict or injunction 
which lies in some cases where the defendant 
is about to erect a “new work” (q. v.) in dero- 
gation or injury of the plaintiff's rights. 


DE NOVO. Anew; afresh; a second time. 
A venire de novo is a writ for summoning a 
jury for the second trial of a case which has 
been sent back from above for a new trial. 
Gaiser v. Steele, 25 Idaho, 412, 187 P. 889, 
$90: Slaughter vy. Martin, 9 Ala. App. 285, 
63 So. 689, 690; ‘Parker v. Lewis, 45 OKI. 807, 
147 P. 310, 31L. 
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De nullo, quod est sua natura Indivisibile, et 
divisionem non patitur, nuam partem -habebit 
vidua, sed satisfaciat ei ad valentiam, Co. Litt. 
32. A widow shall have no part of that 
which in its own nature is indivisible, and is 
not susceptible of division, but let the heir 
satisfy her with an equivalent. 


Doe nullo tenemento, quod tenetur ad terminum, 
fit homagii, fit tamen inde fidelitatis sacramen- 
tum. In no tenement which is held for a 
_ term of years is there an avail of homage; 
but there is the oath of fealty. Co. Litt. 67b. 


DE ODIO ET ATIA. A writ anciently called 
“breve de bono et malo,” addressed to the 
sheriff to inquire whether a man committed 
to prison upon suspicion of murder were 
committed on just cause of suspicion, or only 
upon malice and ill will (propter odium et 
atiam); and if, upon the inquisition, due 
cause of suspicion did not appear, then there 
issued another writ for the sheriff to admit 
him to bail. 8 Bl. Comm. 128; Reg, Orig. 
133. ` 


DE OFFICE. L. Fr. Of office; in virtue 
of office; officially; in the discharge of or- 
dinary. duty. 


DE ONERANDO PRO RATA PORTIONE. 
Writ for charging according to a rateable 
proportion. A writ which lay -for a joint 
tenant, or tenant in common, who was dis- 
trained for more rent than his proportion 
of the land came to. Reg. Orig. 182; ' Fitzh. 
Nat. Brev. 284, H. l 


DE PACE ET LEGALITATE TENENDA. 
For keeping the peace, and for good behavior. 


DE PACE ET PLAGIS. Of peace, (breach 
of peace,) and wounds. One of the kinds of 
criminal appeal formerly in use in England, 
and which lay in cases of assault, wounding, 
and breach of the peace. Bract, fol. 144; 2 
Reeve, Eng. Law, 33. 


DE PACE ET ROBERIA. Of peace [breach | 


of Peace] and robbery. One of the kinds of 
criminal appeal formerly in use in England, 
_ and which lay in eases of robbery and breach 
of the peace. Bract. fol. 146; 2 Reeve, Eng. 
Law, 37. 


DE PALABRA. Span. By word; by parol. 
White, New Recop. b. 2, tit. 19, ¢. 3, § 2. 


DE PARCO FRACTO. A writ or action for 
damages caused by a pound-breach, (q. v.). 
It has long been obsolete. Co.. Litt. 47b; 3 
Bl. Comm. 146. 


DE PARTITIONE FACIENDA. A writ 
which lay to make partition of lands or 
tenements held by several as coparceners, 
tenants in common, etc. Reg. Orig. 76; 
Fitzh. Nat. Brey. 61, R; Old Nat. Brev, 142. 


DE PERAMBULATIONE FACIENDA. A 
writ which lay where there was a dispute 


DE PREROGATIVA REGIS 


‘as to the boundaries of two adjacent lord- 


ships or towns, directed to the sheriff, coth- 
manding him to take with him twelve dis- 
creet and lawful knights of his county and 
make the perambulation and set the bounds 
and limits in certainty. Fitzh. Nat. Brev. 
309, D. i a 


DE PIGNORE SURREPTO FURTI, ACTIO. 
In the civil law. An action to recover a 
pledge stolen. Inst. 4, 1, 14. 


DE PIPA VINI CARIANDA. A writ of tres- 
pass for carrying a pipe of wine so careless- 
ly that it was stove, and the contents lost. 
Reg. Orig. 110. Alluded to by Sir William 
Jones in his remarks on the case of Coggs 
v. Bernard, 2 Ld. Raym. 909. Jones, Bailm. 
59. 


DE PLACITO. Of a plea; of or in an ac 
tion. Formal words used in declarations and 
other proceedings, as descriptive of the par- 
ticular action brought. 


DE PLAGIS ET MAHEM!O. Of wounds and 
mayhem. The name of.a criminal appeal for- 
merly in use in England, in cases of wound- 
ing and maiming. Bract. foL 1440; 2 Reeve, 
Eng. Law, 34. See Appeal. 


DE PLANO. Lat. On the ground;.on a 
level, A term of the Roman law descriptive 
of the method of hearing causes, when the 
prætor stood on the groutid with the suitors, 
occupied a bench or tribunal; 
mal, or summary. 


DE PLEGIIS ACQUIETANDIS. Writ for 
acquitting ‘or releasing pledges. A writ that 
lay for a surety, ‘against him for whom he 
had become surety for the payment of a cer- 
tain sum of money at a certain day, where 
the latter had not paid the money at the ap 
pointed day, and the surety. was compelled 
to pay it. Reg. Orig. 158; Fitzh. Nat. Brev. 
137, C; 3 Reeve, Eng. Law, 65. ` 


hence- infor- 


DE PONENDO SIGILLUM AD EXCEP- 
TIONEM. Writ for putting a seal to an ex- 
ception. A writ by which justices were for- 
merly commanded to put their seals to ex-. 
ceptions taken by a party in a suit. Reg. 
Orig. 182. ; 


DE POST DISSEISINA. Writ of post dis- 
seisin, A writ which lay for him who, hav- 
ing recovered lands or tenements by precipe 
quod reddat, on default, or reddition, was 
again disseised by the former disseisor. Reg. 
Orig. 208 ; Fitzh. Nat. Brev. 190, . 


DE PRÆROGATIVA REGIS. The statute 
17 Edw. I., St. 1, c. 9, defining the preroga- 
tives of the crown on certain subjects, but 
especially directing that the king shall have 
ward of the lands of idiots, taking the profits 
without waste, and finding them necessaries, 
2 Steph. Comm. 529. 


: DE PRASENTI 


DE PRAESENTI. 
present tense. 


Of the present; in the 
See Per Verba de Presenti. 


‘DE PROCEDENDO AD JUDICIUM. A writ 
proceeding out of chancery and ordering the 
‘judges of any court to proceed to judgment. 
8 Bla. Com. 109. 


DE PROPRIETATE PROBANDA. Writ for 
proving property. A writ directed to the 
sheriff, to inquire of the property or goods 
distrained, where the defendant in an action 
of replevin claims the property. 3 Bl, Comm. 
148; Reg. Orig. 85b. 


DE QUARANTINA HABENDA. At common 
law, a writ which a widow entitled to quar- 
antine might sue out in case the heir or oth- 
er persons ejected her. It seems to have been 
a summary process, and required the sheriff, 
if no just cause were shown against it, speed- 
ily to put her into possession. Aiken y. 
Aiken, 12 Or. 203, 6 P. 682. 


DE QUIBUS SUR DISSEISIN. 
_writ of entry. 


DE QUO, and DE QUIBUS. Of which. For- 
mal words in the simple writ of entry, from 
which it was called a writ of entry “in the 
quo,” or “tn the quibus.” 8 Reeve, Eng. Law, 
33. 


DE QUOTA LITIS. In the civil law. A 
contract by which one who has a claim diff- 
cult, to recover agrees with another to give 
a part, for the purpose of obtaining his serv- 
ices to recover the rest. 1 Duval, note 201. 


An ancient 


DE RAPTU VIRGINUM. Of the ravishment 
of maids. The name of an appéal formerly 
in use in England in cases of rape. Bract. 
fol. 147; 2 Reeve, Eng. Law, 38. 


DE RATIONABILI PARTE BONORUM. A 
‘writ which lay for the widow (and children) 
of a deceased person against his executors, 
to recover a third part of the deceased’s 
personalty, after payment of his debts, or to 
recover their reasonable part or share of his 
goods. 2 BL Comm. 492; Fitzh. Nat. Brev. 
122, L; Hopkins v. Wright, 17 Tex. 36. 


DE RATIONABILIBUS DIVISIS. Writ for 
fixing reasonable boundaries. A writ which 
lay to settle the boundaries between the lands 
of persons in different towns, where one com- 
plained of encroachment. Reg. Orig. 1570; 
Fitzh. Nat. Brev. 128, M; Rosc. Real Act. 
81; 3 Reeve, Eng. Law, 48. 


DE REBUS. Of things. The title of the 
third part of the Digests or Pandects, com- 
prising books 12-19, inclusive. 


DE REBUS DUBHIS. Of doubtful things or 
“matters. Dig. 34, 5. 


DE RECORDO ET PROCESSU MITTENDIS. 
Writ to send the record and process of a 
cause to a superior court; a species of writ 
of error. Reg. Orig. 209. a 
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DE RECTO. Writ of right. 
2; Bract. fol. 327b. 


Reg. Orig. 1, 
See Writ of Right. 


DE RECTO DE ADVOCATIONE. Writ of 
right of advowson. Reg. Orig. 29b. A writ 
which lay for one who had an estate in an 
advowson to him and his heirs in fee-simple, 
if he were disturbed to present. WFitzh. Nat. 
Brev. 30, B. Abolished by St. 3 & 4 Wm. IV. 
c. 27. 


DE RECTO DE RATIONABIL!I PARTE. 
Writ of right, of reasonable part. A writ 
which lay between privies in blood, as be 
tween brothers in gavelkind, or between sis- 
ters or other coparceners for lands in fee- 
simple, where one was deprived of his or her 
share by another. Reg. Orig. 3b; Fitazh. Nat. 
Brev. 9, B. Abolished by St. 3 & 4 Wm. IV. 
c. 27, 


DE RECTO PATENS. Writ of right patent. 
Reg. Orig. 1. 


DE REDISSEISINA. Writ of redisseisin. A 
writ which lay where a man recovered by 
assise of novel disseisin land, rent, or com- 
mon, and the like, and was put in possession 
thereof by verdict, and afterward was dis- 
seised of the same iland, rent, or common, 
by him by whom he was disseised before. 
Reg. Orig. 2060; Fitzh. Nat. Brev. 188, B. 


DE REPARATIONE FACIENDA. A writ by 
which one tenant in common seeks to compel 
another to aid in repairing the property held 
in common. 8 Barn. & C. 269. 


DE RESCUSSU. ‘Writ of rescue or rescous. 
A writ which lay where cattle distrained, 
or persons arrested, were rescued from those 
taking them. Reg. Orig. 117, 118; Witzh. 
Nat. Brev. 101, ©, G. 


DE RETORNO HABENDO. For having a 
return; to have a return. A term applied 
to the judgment for the defendant in an 
action of replevin, awarding him a return 
of the goods replevied; and to the writ or 
execution issued thereon.. 2 Tidd, Pr. 993, 
1038; 3 Bl. Comm. 149. Applied also to the 
sureties given by the plaintiff on commencing 
the action, Id. 147. 


DE RIEN CULPABLE. L. Fr. 
nothing; not guilty. 


Guilty of 


DE SA VIE. L. Fr. Of his or her life; of 
his own life; as distinguished from pur autre 
vie, for another’s life. Litt. §§ 35, 36. 


DE SALVA GARDIA. A writ of safeguard 
allowed to strangers seeking their rights in 
English courts, and apprehending violence 
or injury to their persons or property. Reg. 
Orig. 26. 


DE SALVO CONDUCTU. A writ of Safe 
conduct. Reg. Orig. 25b, 26. 


DE SCACCARIO. Of or concerning the.ex- 
chequer. The title of a statute passed in the 
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fifty-first year of Henry III. 2 Reeve, Hng. 
Law, 61. 


DE SCUTAGIO HABENDO. Writ for hav- 
ing (or to have) escuage or scutage. A writ 
which anciently lay against tenants by 
knight-service, to compel them to serve in 
the king’s wars or send substitutes or to pay 
escuage; that is a sum of money. Fitzh. 
Nat. Brev. 83, C. The same writ lay for 
one who had already served in the king’s 
army, or paid a fine instead, against those 
who held of him by knight-service, to recov- 
er his escuage or scutage. Reg. Orig. 88; 
Fitzh. Nat. Brev. 83, D, F. 


DE SE BENE GERENDO. For behaving 
himself well; for his good behavior. Yelv. 
90, 154. 


DE SECTA AD MOLENDINUM. Of suit to 
a mil. A writ which lay to compel one to 
continue his custom (of grinding) at a mill. 
3 Bl. Comm. 235; Fitzh. Nat. Brev. 122, M. 


De similibus ad similia eadem ratione pro- 
cedendum est. From like things to like things 
we are to proceed by the same rule or reason, 
[i. e, we are allowed to argue from the 
analogy of cases,] Branch, Princ, 


De similibus idem est judicandum. Of [re- 
Specting] like things, [in like cases,} the 
judgment is to be the same. 7 Coke, 18. 


DE SON TORT. L. Fr. Of his own wrong. 
A stranger who takes upon him to act as an 
executor without any just authority is called 
an “executor of his own wrong,” (de son 
tort.) 2 Bl. Comm. 507; 2 Steph. Comm. 
244. 


DE SON TORT DEMESNE. Of his own 
wrong. The law French equivalent of the 
Latin phrase đe injuria (q. v.). 


DE STATUTO MERCATOR!0. The writ of 
statute merchant. Reg. Orig. 1460. 


DE STATUTO STAPULA.. The writ of stat- 
ute staple, Reg. Orig. 151. 


DE SUPERONERATIONE PASTURE. Writ 
of surcharge of pasture. A judicial writ 
which lay for him who was impleadcd in the 
county court, for surcharging a common with 
his cattle, in a case where he was formerly 
impleaded for it in the same court, and the 
cause was removed into one of the courts at 
Westminster. Reg. Jud. 360. 


DE TABULIS EXHIBENDIS. Of showing 
the tablets of a will. Dig. 43, 5. 


DE TALLAGIO NON CONCEDENDO. Of 
not allowing talliage. The name given to 
the statutes 25 and 34 Edw. I., restricting the 
power of the king to grant talliage. 2 Inst. 
5382; 2 Reeve, Eng. Law, 104. 


DE TEMPORE CUJUS CONTRARIUM 
MEMORIA HOMINUM NON EXISTIT. 


DE VERBO IN VERBUM 


From time whereof the memory of man does 
not exist to the contrary. Litt. § 170. 


DE TEMPORE IN TEMPUS ET AD OMNIA 
TEMPORA. From time to time, and at all 
times. Townsh. Pl. 17. 


DE TEMPS DONT MEMORIE NE COURT. 
L. Fr. From time whereof memory runneth 
not; time out of memory of man. Litt. §§ 
148, 145, 170. 


DE TESTAMENTIS. Of testaments, The 
title of the fifth part of the Digests or Pan- 
dects; comprising the twenty-eighth to the 
thirty-sixth books, both inclusive. 


DE THEOLONIO. A writ which lay for a 
person who was prevented from taking toll. 
Reg, Orig, 103. 


DE TRANSGRESSIONE. A writ of tres- 
pass. Reg. Orig. 92. 


DE TRANSGRESSIONE, AD AUDIENDUM 
ET TERMINANDUM. A writ or commission 
for the hearing and determining any outrage 
or misdemeanor. 


DE UNA PARTE. A deed de una parte is 
one where only one party grants, gives, or 
binds himself to do a thing to another. It 
differs from a deed inter partes, (q. vi) 2 
Bouv. Inst. no. 2001. 


DE UXORE RAPTA ET ABDUCTA. A writ 
which lay where a man’s wife had been 
ravished and carried away. A species of 
writ of trespass. Reg. Orig. 97; Fitzh, Nat. 
Brev. 89, O; 3 Bl. Comm. 139. 


DE VASTO. Writ of waste. A writ which 
might be brought by him who had the im- 
inediate estate of inheritance in reversion or 
remainder, against the tenant for life, in 
dower, by curtesy, or for years, where the 
latter had committed waste in lands; call- 
ing upon the tenant to appear and show cause 
why he committed waste and destruction in 
the place named, to the disinhcrison (ad ea- 
heredationem) of the plaintiff. Fitzh. Nat. 
Brev. 55, C; 8 Bl. Comm. 227, 228. Abolish- 
ed-by St. 3 & 4 Wm. IV: e. 27. 3 Steph. 
Comm. 506. 


DE VENTRE INSPICIENDO. A writ to in- 
spect the body, where a woman feigns to be 
pregnant, to see whether she is with child. 
It lies for the heir presumptive to examine 
a widow suspected to be feigning pregnancy 
in order to enable a supposititious heir to 
obtain the estate. 1 Bl. Comm. 456; 2 Steph. 
Comm. 287. It lay also where a woman 
sentenced to death pleaded pregnancy. 4 
Bl. Comm. 495. This writ has been recog- 
nized in America. 2 Chand. Crim. Tr. 381. 


BE VERBO IN VERBUM. Word for word. 
Bract. fol. 138b. Literally, from word to 
word. 


DE VERBORUM SIGNIFICATIONE 


DE VERBORUM SIGNIFICATIONE. Of 
the signification of words. An important ti- 
tle of the Digests or Pandects, (Dig, 50, 16,) 
consisting entirely of definitions of words and 
phrases used in the Roman law. 


DE Vi LAICA AMOVENDA. Writ of (or 
for) removing lay force. A writ which lay 
where two parsons contended for a church, 
and one of them entered into it with a great 
number of laymen, and held out the other 
vi et armis; then he that was holden out 
had this writ directed to the sheriff, that he 
remove the force. Reg. Orig. 59; Fitzh. Nat. 


Brev. 54, D. 
DE VICINETO. From the neighborhood, or 
vicinage. 3 Bi,.Comm. 360. A term applied 


to a jury. 


DE WARRANTIA CHART. Writ of war- 
ranty of charter. A writ which lay for him 
who was enfeoffed, with clause of warranty, 
{in the charter of feoffment,] and was after- 
wards impleaded in an assise or other action, 
in which he could not vouch or call to war- 
ranty; in which case he might have this 
writ against the feoffor, or. his heir, to com- 
pel him to warrant the land unto him. Reg. 
Orig. 157); Fitzh, Nat. Brev, 134, D. Abol- 
ished by St. 3 & 4 Wm. IV. ce. 27. 


DE WARRANTIA DIEI. A writ that lay 
where a man had a day in any action to 
appear in proper person, and the king at that 
day; or before, employed him in some service, 
so that he could not appear at the day in 
court. It was directed to the justices, that 
they should not record him to be in default 
for his not appearing. Witzh. Nat. Brev. 17, 
A; Termes de la Ley. 


DEACON. In ecclesiastical law. A minister 
or servant in the church, whose office is to 
assist the priest in divine service and the dis- 
tribution of the sacrament. It is the lowest 
degree of holy orders in the Church of Eng- 
land. 2 Steph. Comm. 660. 


DEAD BODY. A corpse. The body of a 
human being, deprived of life, but not yet 
entirely disintegrated. Meads v. Dougherty 
County, 98 Ga. 697, 25 S. E. 915. 


DEAD-BORN. A dead-born child is to be 
considered as if it had never been conceived 
ot, born; in other words, it is presumed it 
never had life, it being a maxim of the com- 
mon law that mortuus evitus non est ewitus 
(a dead birth is no birth). Co. Litt. 29 b. 
See Marsellis v. Thalhimer, 2 Paige, Ch. (N. 
Y.) 35; 21 Am. Dec. 66; 4 Ves. 334. This is 
also the doctrine of the civil law, Dig. 50. 
16. 129; La. Civ. Code, art. 28; Domat, liv. 
préL t. 2, s. 1, nn. 4, 6. 


DEAD FREIGHT. The amount paid by a 
charterer for that part of the vessel’s ca- 
pacity which he does not occupy although he 
has contracted for. it. Gray v..Carr, I. R. 
‘6 Q. B. 528; Phillips v. Rodie, 15 East 547. 
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When the charterer of a vessel has shipped part 
of the goods on board, and is not ready to ship 
the remainder, the master, unless restrained by 
his special contract, may take other goods on board, 
and the amount which is not supplied, required to 
complete the cargo, is considered dead freight. The 
dead freight is to be calculated according to the 
actual capacity of the vessel. 3 Chit. Com. Law 
399; 2 Stark. 450; McCull. Com. Dic. 

“Dead freight” is the compensation payable to 
the shipowner when the charterer has failed to ship 
a full cargo, and “freight” is recompense the 
shipowner is to receive for carrying the cargo into 
its port of discharge. Kish v. Taylor (1912) A. C. 
604, 613, citing Carver's Carriage By Sea, par. 666. 


DEAD LETTER. A term sometimes applied 
to an act that has become obsolete by long 
disuse. 


DEAD LETTERS. Letters which the postal 
department has not been able to deliver to 
the persons for whom they were intended. 
They are sent to the “dead-letter office,” 
where they are opened, and returned to the 
writer if his address can be ascertained. 


DEAD MAN’S PART. In English law. That 
portion of the effects of a deceased person 
which, by the custom of London and York, 
is allowed to the administrator; being, where 
the deceased leaves a widow and children, 
one-third; where he leaves only a widow or 
only children, one-half; and, where he leaves 
neither, the whole. This portion the admin- 
istrator was wont to apply to his own use, 
till the statute 1 Jac. II. c. 17, declared that 
the same should be subject to the statute of 
distributions. 2 Bl. Comm. 518; 2 Steph. 
Comm. 254; 4 Reeve, Eng. Law, 83. A simi- 
lar portion in Scotch law is called “dead's 
part,” (g. v.) 


DEAD-PLEDGE. A mortgage, mortuum 
vadium, 
DEAD RENT. In English law. A rent pay- 


able on a mining lease in addition to a roy- 
alty, so called because it is payable although 
the mine may not be worked. 


DEAD STORAGE. The storage, especially of 
autcmobiles in public garages, where auto- 
mobiles not in use are to remain uninterrupt- 
edly for a time, sometimes for the season. 
Hogan v. O’Brien, 206 N. Y. 8. 831, 123 Misc. 
865. . 


DEAD USE. A future use. 


DEAD WIRE. One which never carries elec- 
tricity, or which, at some particular time, is 
not charged with an electric current. City of 
Shawnee v. Sears, 39 Okl. 789, 187 P. 107, 110, 
50 L. R. A. (N. 8.) 885. 


DEAD’S PART. In Scotch law. The part 
remaining over beyond the shares secured to 
the widow and children by law. Of this the . 
testator had the unqualified disposal. Bell; 
Stair, Inst. lib. iii. tit. 4, § 24; Paterson, 
Comp. §§ 674, 848, 902. f 
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DEADHEAD. A term applied . to. persons 
other than the officers, agents, or: employees 
of a railroad company who are permitted by 
the. company to travel on the road without 
paying. any fare therefor. Gardner v. Hall, 61 
N. C. 21. 


DEADLY FEUD. In old European law. A 
profession of irreconcilable hatred till a per- 
son is revenged even by the death of his ene- 
my. 


DEADLY WEAPON. Such weapons or in- 
struments as are made and designed for of- 
fensive or defensive purposes, or for the de- 
struction of life or the infliction of injury. 
Com. v. Branham, 8 Bush (Ky.) 387. 

One likely to produce death or great bodily 
harm. People v. Fuqua, 58 Cal. 245; State v. 
Hedrick, 99 W. Va. 529, 180 S. E. 295, 298. 

One which from the manner used, is cal- 
culated or likely to produce death or serious 
bodily injury. Harris v. State, 72 Tex. Cr. R. 
491, 162 S. W. 1150, 1151; McReynolds v. 
State, 4 Tex. App. 327; Burgess v. Common- 
wealth, 176 Ky. 326, 195 8. W. 445. 

Any weapon dangerous to life, or with 
which death may be easily and readily pro- 
duced. Parman v. Lemmon, 119 Kan. 323, 
244 P. 227, 229, 44 A. L. R. 1500; People v 
Dwyer, 324 Ill. 363, 155 N. E. 316, ‘817. , 


The term may denote any instrument so used as 
to be likely to produce death or great bodily harm, 
and ‘hence may include an automobile, especially 
within the meaning of statutes pertaining to assault. 
Williamson v. State, 92 Fla. 980, 111 So. 124, 126, 


53 A. L. R. 250. But an automobile, when used in-. 


_Rocently or negligently so as to be likely to pro- 
duce death or bodily injury, or to actually produce 
them without criminal liability, has been held not 
to be a deadly weapon within the meaning of the 
criminal law. People v. Cash, 326 Il. 104, 157 N. 
E. 76, 79; State v. Clark, 196 Iowa, 1184, 196 N. W. 
82, 84. 


DEADMAN. As applied to a lifting appli- 
ance, a piece of timber placed across an open- 
ing in the ground to which a snatch hook is 
attached. The Teddy (D. C.) 226 F. 498, 500. 


DEAF AND DUMB. A man that is born deaf, 
dumb, and blind is looked upon by the law as 
in the same state with an idiot, he being sup- 
posed incapable of any understanding. 1 Bl. 
Comm. 304. See, however, Alexier v. Matzke, 
151 Mich. 36, 115 N. W: 251, 123 Am. St. Rep. 
255, 14 Ann. Cas. 52.. Névertheless, a deaf 
and dumb person may -be tried for felony if 
the prisoner can be made to understand. by 
means of signs. 1 Leach, C. L, 102; 1 Chit. 
Cr. L. 417; 1 Bish. Cr. L. § 395; Com. v. Hill, 
14 Mass. 207; State v, Harris,.53 N. C. 186, 
78 Am. Dec. 272; 1 Houst. Cr. Rep. 291; 
Felts v. Murphy, 201 Ú. S. 123, 26 S. Ct. 366, 
50 L. Ed. 689. 7 


DEAFFOREST. See Disafforest. 


DEAL, n. An arrangement to attain a de- 
sired result by a combination of interested 


parties; Gaut v. Dunlap (Tex. Civ. App.) 188 
S: W. 1020, /1021;. Ball- v. Davenport, 170 
Iowa, 33, 152 N. W. 69, 71; the prime object 
being usually the purchase; sale, or exchange 
of-property for a profit; Chambers. v: Jobn- 
ston, 180. Ky. 78, 201 S$. W. 488, 493.. Also, 
an act of buying and selling; a bargain. .Ore- 
gon Home Builders v. Montgomery Inv. Co., 
94 Or. 849, 184 P. 487, 493. 


A “deal” between two parties. includes any trans- 
action of any kind between them, and when applied 
to a transaction concerning’ a house or block, thé 
term does not neceasarily imply an agreement to 
sell or convey, for the agreement might bé tó rent 
or lease the property. Osborne ac Moore, 112 Tex. 
361, 247 S. W. 498, 499. 


DEAL, v. To traffic; to transact business; 
to trade. See Borg v. International Silver Co. 
(C. ©. A.) 11 F.(2d) 147, 150.. Also, to act be- 
tween two persons, to intervene, or to have 
to do with. State v. Morro, 313 Mo. 114, 289 
S. W. 697, 699. 


To “deal” in a commodity, however, such as autos 
mobiles, within the meaning of a privilege tax. state 
ute, means something more than the making: of am 
occasional sale in a municipality where the seller 
has no place of business, and no stock of automo- 
biles on hand. City of. Pascagoula, v. Carter, 126 
Miss, 750, 101 So. 687, 688. . 


As to dealing in futures, see Futures. 


DEALER. In the popular sense, one who 
buys to sell,—not one who buys to keep,:or 
makes to sell. Norris. y::,Com., 27 Pa. 494; 
Com. v. Campbell, 33 Pa. 385; Commonwealth 
v. Thorne, Neale & Co., 264 Pa. 408, 107 “A. 
814; 815; Commonwealth v. Consolidated 
Dresged Beef Co., 245 Pa. 605, 91 A. 1065, 
1066, Ann. Cas. 1917A, 966: Commonwealth 
v. Lutz, 284 Pa. 184, 130 A. 410; 411; Moore 
v. State, 148 Ga. 457, 97:8. E. 76, 77: Inre 
I. Rheinstrom & Sons Co. (D. €.) 207: F 119, 
136. cr 


The term includés one who carries on’ the busi 
ness of selling goods, wares, and merchandise, man- 
ufactured by him at a store or warehouse apart 
from his ‘own shop, or manufactory. Atlantic Re 
fining Co. v. Van Valkenburg, 265 Pa. 456, 109-A,- 208, 
209. . : 
A “dealer,” as in narcotics, is one who. sells 
promiscuously,—one who is ready and willing to 
sell to anyone applying to. purchase, if unaware 
that they are officers or undercover men. Taylor 
v. U. S. (C.-C. A.) 19 F.(2d). 818, 815. f 

Under Blue Sky Laws, a. “dealer” is one mak- 
ing successive sales as à business. State y, Stdck- 
man, 21 Ohio App. 475, 158 N. E.' 250, 251; Beopte 
v. Clum, 213 Mich. $51, 182 N. W. 136, 138, 15 A.. 
R. 253; State v. Barrett, 121 Or. 57, 254 P. 198, 
200. Compare, also, Comnionwealth ` y. Silverihàn, 
220 Mass. 552, 108 N. E: 358, Anit. ‘Cus, 1917A, $48.7" 

For various definitions under particulari statutes, 
see State v. Perkins, 88, Vt. 121, 92 A. 1,, 2.(dealer 
in evergreen trees); “Texas Co. v. ‘State, 31 "Ariz. 
485, 254 P. 1060, 1063, 58° A L. (Ri 258 (déardt ‘tn 
gasoline); Pierce V. Hutchitisón, 241 Mass: 557, 
136 N. B.-261, 263 (dealer. th motor vehicles). 

Makers -of. an accommodation mote aré; deemed 
deaiers with whoever: discounts it. Vernon y. Man- 


hattan Co., 17 Wendi-(N. Y.) 520 | |. 4 


DEALER 


—Dealers’ talk. That picturesque and lauda- 
tory style affected by nearly every trader in 
setting forth the attractive qualities of the 
goods he offers for sale. Prince v. Brackett, 
Shaw & Lunt Co., 125 Me. 31, 180 A. 509, 511. 
The puffing of goods to induce the sale there- 
of; not regarded in law as fraudulent unless 
accompanied by some artifice to deceive the 
purchaser and throw him off his guard or 
some concealment of intrinsic defects not 
easily discoverable. Kimball v. Bangs, 144 
Mass. 821, 11 N. E. 118; Reynolds v. Palmer 
(C. C.) 21 F. 433; Williams v. Fouche, 164 Ga. 
811, 188 5. E. 580, 581. 


—Real estate dealer. One who, on his own 
account and as a business independent of that 
of another real estate agent, engages for a 
consideration to aid others, whether the own- 
ers of the property or their agents, in selling 
real cstate which is offered for sale. Horsley 
v: Woodley, 12 Ga. App. 456, 78 8. D. 260, 261. 


DEALINGS. Transactions in the course of 
trade or business ;—held to include payments 


to a bankrupt. Moody & M. 187; 3 Car. & 
P. 85. 
DEAN. In English ecclesiastical law. An 


ecclesiastical dignitary who presides over 
the chapter of a cathedral, and is next in 
rank to the bishop. So called from having 
been originally appointed to superintend ten 
canons or prebendaries. 1 Bl. Comm. 382; 
Co. Litt. 95; Spelman. 


There are several kinds of deans, namely: 
of chapters; deans of peculiars; 
deans in the colleges; 
provinces, 


DEAN AND CHAPTER. In ecclesiastical 
jaw. The council of a bishop, to assist him 
with their advice in the religious and also 
in the temporal affairs of the see. 3 Co. 75; 
1 Bla. Comm, 882; Co. Litt. 108, 300; Termes 
de la Ley; 2 Burn, Eccl. Law 120. 


Deans 
rural deans; 
honorary deans; deans of 


BEAN OF THE ARCHES. The presiding 
judge-of the Court of Arches. He is also an 
assistant judge in the court of admiralty. 1 
Kent, Comm. 371; 3 Steph. Comm. 727. 


DEATH. The cessation of life; the ceasing 
to exist; defined by physicians as a total stop- 
page of the circulation of the blood, and a ces- 
sation of the animal and vital functions con- 
sequent thereon, such as respiration, pulsa- 
tion, ete. 


“This is “natural death,” in contradistinction to 
“civil death,” and, also, to ‘‘violent death.” See 
those titles, infra, 


—Civil death. The state of a person who, 
though possessing natural life, has lost all his 
civil rights, and as to them, is considered as 
dead.:-Quick y. Western Ry. of Alabama, 207 
-Ala: 876, 92. $a, 608, 609. -At common law, the 
-extinction of civil rights and relations, so that 
- the property of a ‘person declared civilly dead 
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passes to his heirs as if dead in fact. Holmes 
v. King, 216 Ala. 412, 113 So. 274, 276. 


The “civil death” spoken of in the books, is of 
two kinds: (1) Where there is a total extinction 
of the civil rights and relations of the party, so 
that he can neither take nor hold property, and 
his heirs succeed to his estate in the same manner 
as if he were really dead, or the estate is for- 
feited to the crown. (2) Where there is an inca- 
pacity to hold property, or to sue in the king’s 
courts, attended with forfeiture of the estate to 
the crown. Of the first kind, are the cases of 
monks professed, and abjuration of the realm; all 
the other cases are of the second kind. Strictly 
speaking, there are but two cases of civil death; 
those of a monk professed, and an abjuration of 
the realm. In re Erskine (C. C.sA.) 1 F.(2d) 149, 
152. See, generally, Chit. Crim. Law 723; Co. Litt.. 
8§ 133, 199, note; Littleton § 200; 1 Bl. Comm, 
Baltimore v. Chester, 53 Vt. 319, 38 Am, Rep. 
Avery v. Everett, 110 N. Y. 317, 18 N. E. 148, 
R. A. 264, 6 Am. St. Rep. 368; In re Donnelly’s 
Estate, 125 Cal. 417, 58 P. 61, 73 Am. St, Rep. 62; 
Troup v. Wood, 4 Johns. Ch. (N. Y.) 248; Coffee 
v. Haynes, 124 Cal. 561, 57 P. 482, 71 Am. St. Rep, 
99. 

In New York a person sentenced to imprisonment 
is thereafter deemed civilly dead under Penal Law 


$ 511. See Platner v, Sherwood, 6 Johns. Ch. (N. 
Y.) 118; Troup v. Wood, 4 Johns. Ch. (N. Y.) 228, 
260. 


—Death-bed. In Scotch law. A state of sick- 
ness which ends in death. Ersk. Inst. 3, 8, 
95. 


—Death-bed deed. In Scotch law. <A deed 
made by a person while laboring under a dis- 
temper of which he afterwards died. Ersk. 
Inst. 3, 8, 96. A deeds is understood to be in 
death-bed, if, before signing and delivery 
thereof, the grantor was sick, and never cou- 
valesced thereafter. 1 Forbes, Inst. pt. 3, b. 
2, c. 4, tit. 1, §1. But it is not necessary that 
he should be actually confined to his bed at 
the time of making the deed. Bell. 


—Death duty. A charge or toll which the state 
makes upon the right to transmit or to re- 
ceive property on the dcath of the owner. In 
re Heck’s Estate, 120 Or. 80, 250 P. 735, 736. 
The usual name in England for an inherit- 
ance tax. 


—Death warrant. A warrant from the proper 
executive authority appointing the time and 
place for the execution of the sentence of 
death upon a convict judicially condemned to 
suffer that penalty. 


—Death watch. A special guard set to watch 
a prisoner condemned to death, for some days 
before the time for the execution, the special 
purpose being to prevent any escape or any 
attempt to anticipate the sentence. 


—Naturaj death. A death which occurs by the 
unassisted operation of natural causes, as 
distinguished net only from “civil death,” but 
also from “violent death” (q. ù.) : 


—Presumptive death. That which is presumed 


from proof of a long continued absence un- 
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heard from and unexplained. The general, 


rule, as now understood, is that the presump- 
tion of the duration of life ceases at the ex- 
piration of seven years from the time when 
the person .was last known to be living; and 
after the lapse of that period there is a pre- 
sumption of death. Smith v. Knowlton, 11 
N. H. 197; Chamb. Best Ev. 304, note, collect- 
ing the cases; Francis v. Francis, 180 Pa. 
644, 37 A. 120, 57 Am. St. Rep. 668; 4 U. C. 
Q. B. 510; 1 Greenl, Ev. § 41; 5 B. & Ad. 86; 
Maley v. Pennsylvania R. Co., 258 Pa. 73, 101 
A. 911, L. R. A. 19184A, 563, In most of the 
states the subject is regulated by statute. 


The better opinion is that there is no presumption 
as to the time of death. Davie v. Briggs, 97 U. 8. 
628, 24 L. Ed. 1086; Chamb. Best Evy. 305; 2 Brett, 
Com. 941; 2 M. & W. 894. But it has been held 
that death is presumed to take place at the end of 
the seven years’ absence; Brotherhood of Loco- 
motive Firemen and Engineers v. Nash, 144 Md. 
623, 125 A. 441; Apitz v. Supreme Lodge Knights 
and Ladies of Honor, 274 Ill. 196, 118 N. E. 63, L. R. 
A. 1917A, 183, affirming 196 Ill. App, 278: or at a 
time of peril; Conner v. New York Life Ins, Co., 
166 N. Y. S. 985, 179 App. Div. 596. 


—Violent death. One caused or accelerated by 
the interference of human agency ;—distin- 
guished from “natural death.” 


DEATH’S PART. 
Man’s Part. 


See Dead’s Part; Dead 


DEATHSMAN. The executioner; hangman; 
he that executes the extreme penalty of the 
law. 


DEBASING. This word, in a statute making 
it slander to charge another with being guilty 
of some “debasing act which may exclude 
him from society,” has reference to those re- 
pulsive acts which would cause him to be 
shunned or avoided, in the same way as would 
a contagious disease. Morris v. Evans, 22 Ga. 
App. 11, 95 8. E. 385, 386. 


DEBAUCH. To corrupt one’s manners; to 
make lewd; to mar or spoil; to entice; and, 
when used of a woman, to seduce, or corrupt 
with lewdness. Litton v. Woliver, 126 Va. 
82, 100 8. E. 827, 828; State v. Howard, 264 
Mo. 386, 175 S. W. 58, 59. Originally, the term 
had a limited signification, meaning to entice 
or draw one away from his work, employ- 
ment, or duty; and from this sense its appli- 
cation has enlarged to include the corruption 
of manners and violation of the person.- In 
its modern legal sense, the word carries with 
it the idea of “carnal knowledge,” aggravated 
by assault, violent seduction, ravishment. 
Koenig v. Nott, 2 Hilt. (N. Y.) 323. And see 
Wood v. Mathews, 47 Iowa, 410; State v. 
Curran, 51 Iowa, 112, 49 N. W. 1006. See, al- 
so, Debauchery. 


DEBAUCHERY. In general, excessive indul- 
gence in sensual pleasures; in a narrower 
sense, sexual immorality or excesses, or the 
unlawful indulgence of lust. Suslak v. Unit- 


. 
j 


ed States (©. 0. A.) 213 F. 913, 917; Gillette 
v. United States (C. C. A.) 236 F. 215, 217. 


In- the White Slave Act (Act June 25, 1910, c. 395, 
36 Stat. 825 [18 USCA §§ 397-404]), making it an 
offense to procure the interstate transportation 
of a girl for the purpose of prostitution and dđe-` 
bauchery, “debauchery” is not limited to the mean- 
ing of seduction, but includes a purpose to expose 
her to such influence as will naturally and inevitably 
so corrupt her character as to lead her to acts 
of sexual immorality, or, if she is already a sexu- 
ally ‘corrupt woman, a purpose that she shall en- 
gage or continue more or less habitually in sexu- 
ally immoral practices. Van Pelt v. United States 
(C. C. A.) 240 F. 346, 348, L. R. A. 1917E, 1135. 


DEBENTURE. A certificate given by the col- 
lector of a port, under the United States cus- 
toms laws, to the effect that an importer of 
merchandise therein named is entitled to a` 
drawback, (q. v.) specifying the amount and 
time when payable. See Act Cong. March 2, 
1799, § 80; U. S. Rev. Stat. §§ 3037—40. 

An instrument in use in some government 
departments, particularly in England, by 
which the government is charged to pay toa 
creditor or his assigns the sum found due on 
auditing his accounts. Brande; Blount. 

A security for a loan of money issued by a 
public company, usually creating a charge on 
the whole or a part of the company’s stock 
and property, though not necessarily in the 
forin of a mortgage. They are subject to cer- 
tain regulations as to the mode of transfer, 
and ordinarily have coupons attached to fa- 
cilitate the payment of interest. They are 
generally issued in a series, with provision’ 


, that they shall rank peri passu in proportion 


to their amounts. See Bank v. Atkins, 72 
Vt. 33, 47 A. 176; Cavanagh, Mon. Sec. 267; 
56 L. J. R. Ch. D. 815; Brice, Ultra Vires (24 
Ed.) 279. ` 

A charge in writing on certain property, 
with the repayment at a time fixed, of money 
lent by a person therein named at a given 
interest. . 

Any instrument (other than `a covering or 
trust deed) which either creates or agrees to 
create a debt in favor of one person or corpo- 
ration, or several persons or corporations, or 
acknowledges such debt. Simonson, Deben- 
tures, 5. 


An English writer says: “No one seéins to know 
exactly what debenture means;’” Buckley, Com- 
panies Act 169; and Chitty, J., said: “So far as. 
I am aware, the term debenture has never received 
any precise legal definition. It is, comparatively 
speaking, a new term.” 56 L. J. Ch. 817. 

A debenture is distinguished (1) from a mort- 
gage which is an actual transfer of property, (2} 
from a bond which does not directly affect prop- 
erty, and (3) from a mere charge on property which ` 
is individualized and does not form part of a series 
of similar charges; Cav. Mon. Sec. 267, citing L. 
R. 10 Ch. D. 530, 681; 15 Ch. D. 465; 21 Ch. D. ` 
762; L. R. 7 App. Cas. 673; Jones, Corp. B. & M. 
§ 32; 10 H. L. C. 191; L. R. 2 Ch. D: 387. 


DEBENTURE STOCK. A stock or fund rep- 
resenting money borrowed by a company or 
public body, in England, and charged on the 


DEBENTURE STOOK 


whole or part of its property. An issue of 
stock usually irredeemable and transferable 
in any amount, not including a fraction of a 
pound. 


The terminability and fixity in amount of de- 
bentures being inconvenient to lenders has led to 
their being in many cases. superseded by debenture 
stock., Whart. Lex. S 

Thə issue of debenture stock is not borrowing 
ab all; it is the sale, in consideration of a sum 
of money, of the rigbt to receive a perpetual an- 
nuity; 9% Ch. D. 337; Buckley, Companies Acts 172; 
and none the less so if redeemable at the option 
of the company; id. 


Debet esse finis litium. There ought to be an 
end of suits; there should be some period put 
to litigation, Jenk. Cent. 61. 


DEBET ET DETINET. (Lat. He owes and 
detains.) Words anciently used in the orig- 
inal writ, (and now, in English, in the plain- 
tiff’s declaration,) in an action of debt, where 
it was brought by one of the original contract- 
ing parties who personally gave the credit, 
against the other who personally incurred the 
debt, or against his heirs, if they were bound 
to the payment; as by the obligee against the 
obligor, by the landlord. against the tenant, 
ete. The declaration, in such cases, states 
that the defendant “owes to,” as well as de- 
tains from,” the. plaintiff the debt or thing in 
question; and hence the action is said to be 
“in the debet et detinet.” Where the declara- 
tion merely states that the defendant detains 
the debt, (as in actions by and against an ex- 
ecutor for a debt due to or from the testator,) 
the action is said to be “in the detinet” alone. 
Fitzh. Nat. Brev. 119, G.; 3 BI. Comm. 155. 


DEBET ET SOLET. (Lat. He owes and is 
used to.) Where a man sues in a writ of right 
or to recover any right of which he is for the 
first time disseised, as of a suit at a mill or in 
case of a writ of quod permittat, he brings his 
writ in the debet et solet. Reg. Orig. 1442; 
Fitzh, Nat. Brey..122, M. 


Debet quis juri subjacere ubi delinquit. One 
fevery one] ought to be subject to the law 
fof the place] where he offends. 3 Inst. 34, 
This maxim is taken from Bracton. Bract. 
fol. 154b. Finch, Law, 14, 36; Wing. Max. 
118; 3 Co, 231; 8 Scott N. R. 567. 


(Lat. He owes with- 
Used in relation to a 


DEBET SINE BREVE. 
out declaration filed.) 
confession of judgment. 


Debet sua cuique domus esse perfugium tutis- 
simum. Every. man’s house should be a per- 
fectly. safe refuge. Clason v. Shotwell, 12 
Johns, (N. Y.) 31, 54 


Debile fundamentum fallit opus. A weak foun- 
dation frustrates.[or renders vain]. the work 
{built upon it.] .Shep.: Touch. 60; Noy, Max. 


5, max. 12; Finch, Law, b.. 1,, ch. 3.. When. 


the fot ation fails, all goes to the’ ground ; 


2 Inst, ` 2317 
th x çaise or action fails, the. ac- 
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tion itself must of necessity fail. Wing. Max. 
118, 114, max. 40; Broom, Max. 180. 


DEBIT. A sum charged as due or owing. 
The term is used in book-keeping to denote 
the left page of the ledger, or the charging 
of a person or an account with all that is 
supplied to or paid out for him or for the sub- 
ject of the account. Also, the balance of an 
account where it is shown that something re- 
mains due to the party keeping the account. 

In industrial insurance nomenclature, a 
certain identified territory in which a solici- 
tor operates by soliciting new business and 
taking care, as through collection of the debit 
aceounts, of the company’s patrons for in- 
surance theretofore written; such insurance 
being usually written in small amounts on 
the weekly payment plan. Jones v. Pruden- 
tial Ings, Co. of America, 173 Mo. App. 1, 155 
S. W. 1106, 1107. 


DEBITA FUNDI. L. Lat. In Scotch law. 
Debts secured upon land. Ersk. Inst. 4, 1, 11. 


DEBITA LAICORUM. L. Lat. In old Eng- 
lish law. Debts of the laity, or of lay per- 
sons. Debts recoverable in the civil courts. 
Crabb. Eng. Law, 107. 


Debita sequuntur personam debitoris. Debts 
follow the person of the debtor; that is, they 
have no locality, and may be collected wher- 
ever the debtor can be found. 2 Kent, Comm. 
429; Story, Conf. Laws, § 362; Halkers, Max. 
18. f 


DEBITOR. In the civil and old English law. 
A debtor, 


Debitor non presumitur donare. A debtor is 
not presumed to make a gift. Whatever dis- 
position he makes of his property is supposed 
to be in Satisfaction of his debts. 1 Kames, 
Eq. 212. Where a debtor gives money or 
goods, or grants land to his creditor, the nat- 
ural presumption is that he means to get 
free from bis obligation, and not to make a 
present, unless donation be expressed. Ersk. 
Inst. 3, 3, 93; Dig. 50, 16, 108; 1 P. Wms. 
239; Wh. & Tud. L. Cas. Eq. 378. 


Debitorum:.pactionibus creditorum petitio nee 
tolli nee minui.potest. 1 Poth. Obl: 108; Broom, 
Max. 697, Bart. Max. 115. The rights of cred- 
itors can neither be taken away nor dim- 
inished by agreements among (or of) the debt- 
ors. 


DEBITRIX. A female debtor, 
DEBITUM. Something due, or owing; a 
debt. . . 


Debitum et contractus sunt nullius loci. Debt 
and contract are cf [belong to] no place; have 
no particular locality. 7 Co. 61. The obliga- 
tion in these cases is purely personal, and.ac- 
tious’ to enforce it may be brought anywhere, 
Story, Conf. Laws, § 362; 1 
Smith, Lead. Cas. 340, B68 5 T M. & G. 1019, n. 


. 
` 
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‘DEBITUM IN PRAESENTI SOLVENDUM IN 
FUTURO. A debt or obligation -complete 
when contracted, but of which the perform- 
ance cannot be required till some future pe- 
riod. . ` 


DEBITUM SINE BREVI. L. Lat. Debt with- 
out writ; debt without a declaration. In old 
practice, this term denoted an action begun 
by original bill, instead of by writ. In mod- 
ern usage, it is sometimes applied to a debt 
evidenced by confession of judgment without 
suit. The equivalent Nerman-French phrase 
was “debit sans breve.’ . Both are abbrevi- 
ated to d. 8. b. 7 . 


DEBT. A sum of money due by certain and 
express agreement; as by bond for a deter- 
minate sum, a bill or note, a special bargain, 
or a rent reserved on a lease, where the 
amount is fixed and specific, and does not de- 
pend upon any subsequent valuation to settle 
it. 3 Bl. Comm. 154; Camden v. Allen, 26 
N. J. Law, 398; Appeal of City of Erie, 91 Pa. 
398; Dickey v. Leonard, 77 Ga. 151; Hagar 
v. Reclamation Dist., 111 U. S. 701, 4 S. Ct. 
663, 28 L. Ed. 569; Appeal Tax Court v. Rice, 
50 Md. 302; Fisher v. Consequa, 2 Wash. C. 
C. 386, Fed. Cas. No. 4,816; State v. Board 
of Loan Com’rs of State of New Mexico, 19 
N. M. 266, 142 P. 152, 155; Neilson v. Title 
Guaranty & Surety Co., 101 Or. 262, 199 P. 
948, 951; Shultz v. Ritterbusch, 38 Okl. 478, 
134 P. 961, 968; W. S. Tyler Co. v. Deutsche 
Dampfschififahrts Gesellschaft Hansa, Brem- 
en, Germany (D. C.) 276 F. 134, 136. 


An unconditional promise to pay a fixed sum at 
a specified time. Lowery v. Fuller, 221 Mo. App. 
495, 281 S. W. 968, 972. 

A contractual obligation to pay in the future for 
considerations received in the present, Lesser v. 
Warren Borough, 237 Pa. 501, 85 A. 839, 841, 43 L. 
R. A. (N. 5.) 839. 

The word “debt” carries with it the requirement 
of certainty, the foundation of promise by express 
contract, and necessarily implies legality. Clinton 
Mining & Mineral Co. v. Beacon (C. C. A.) 26 F. 
621, 622, 14 A. L. R. 263. 

The word “debt,” in the definition of a mortgage 
as a hypothecation or pledge of property as se- 
curity for a debt, means a duty or obligation to 
pay, for the enforcement of which an action lies. 
Stolienwerck v. Marks & Gayle, 188 Ala. 587, 65 So. 
1024, 1027, Ann, Cas. 1917C, 981; Gibson v. Hopkins, 
80 W. Va. 756, 93 S. E. 826, 827. 

Standing alone, the word “debt” is as applicable 
to a sum of money which has been promised at a 
future day, as to a sum of money now due and 
payable. To distinguish between the two, it may 
be said of the former that it is a debt owing, and 
of the latter that it is a debt due. A sum of money 
which is certainly and in all events payable is a 
debt, without regard to the fact whether it be pay- 
able now or at a future time. A sum payable 
upon a contingency, however, is not a debt, or does 
not become a debt until the contingency has hap- 
pened, People v. Arguello, 37 Cal. 624, 


A sum of money arising upon a ‘contract, 
express or implied. Kimpton v. Bronson, 45 
Barb. (N. Y.) 618; In re Hellams (D. C.) 223 
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F. 460, 462; Johnson v. Garner (D. C.) 233 
F. 756, 767. Also, the obligdfion to pay a 
sum certain; Indian Refining Co. v. Taylor, 
195 Ind. 223, 148 N. E. 682, 689; American 
Rio Grande Land & Irrigation Co. v. Karle 
(Tex. Civ. App.) 237 S. W. 358, 360; or a sum 
which may be ascertained by simple math- 
ematical calculation from known facts; H. G. 
Kilbourne Co. v. Standard Stamp Affixer Co., 
216 Mass. 118, 103 N. E. 469, 470; Clinton 
Mining & Mineral Co. v. Beacom (D. C.) 264 
F. 228, 229; régardless of whether the lia- 
bility arises by contract or is implied or im- 
posed by law; State v, Latham, 136 Tenn. 
30, 188 S. W. 534, 585; U. S. v. Colt, 1 Pet. 
C. ©. 145, Fed. Cas. No. 14,889; Lindstrom 
v. Spicher, 538 N. D. 195, 205 N. W. 231, 233, 
41 A. L. R. 968. .. 


A “debt” is a specified sum of money owing to 
One person from another, including not only the 
obligation of the debtor to pay, but the right of 
the creditor to receive and enforce payment, Mar- 
tin v. Wise, 183 Ind. 530, 109 N. E. 745, 747; State 
v. Sayre, 91 Ohio St. 85, 109 N. E. 636; Angola Brick 
& Tile Co. v. Millgrove School Tp., Steuben Coun- 
ty, 73 Ind. App. 557, 127 N. E. 855, 856; Dewey 
v. Denson, 31 Ga. App. 352, 120 S. Æ. 805, 807. 


A fixed aud certain obligation to pay mon- 
ey or some other valuable thing or things, 
either in the present or in the future. Plym- 
outh Tp. v. Borough of Larksville, 268 Pa. 
45, 110 A. 801, 802; Burke v. Boulder Milling 
& Elevator Co., 77 Colo. 230, 235 P. 574, 575. 

In a still more general sense, that which 
is due from one person to another, whether 
money, goods, or services. Phillips v. Phil- 
lips’ Ex’r, 188 Ky. 245, 221 S. W. 557, 558; 
Holman v. Hollis, 94 Fla. 614, 114 So. 254, 
255; State v. State Board of Examiners, 74 
Mont. 1, 238 P. 316, 323. i 


A “debt” is an obligation arising otherwise than 
by sentence by a court for a breach of the public 
peace or for crime. Ruggles v. State, 120 Md, 553, 
87 A. 1080, 1084. 


In a broad sense, any duty to respond to 
ancther in money, labor, or service; it may 
even mean a moral or honorary obligation, 
unenforceable by legal action. Pierce v. Unit- 
ed States (C. C. A.) 257 F. 514, 516; U. 8. Su- 
gar Equalization Board v. P. De Ronde & Co. 
(C. ©. A.) 7 F.2d) 981, 984. 

Also, sometimes, an aggregate of separate 
debts, or the total sum of the existing claims 
against a person cr company. Thus we speak 
of the “national debt,” the “bonded debt” of 
a corporation, ete. 


The word “debt” has no fixed legal meaning; 
Electric Reduction Co. v. Lewellyn (C. C. A.) 1 F. 
(2d) 493, 494; but takes shades of meaning from 
the occasion of its use and color from accompany- 
ing words; Morrow v. Hayes, 226 Mich. 301, 197 N, 
W. 554, 555. 

The word is of large import, including not only 
debts by specialty, and debts of record, or judg- 
ments (Liberty Mut. Ins. Co. v. Johnson Shipyards 
Corporation (C. ©. A.) 6 F.(2d) 752, 755, affirming 
(D. C.) 300 F. 952; Schooley v. Schooley, 1%. Iowa, 
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835, 169 N. W. 56, 57, 11 A. L. R. 110; Bronson v. 
Syverson, 88 Wash. 264, 152 P. 1039, 1040, L. R. A. 
1916B, 998, Ann. Cas. 1917D, 883; Ex parte Harrison 
(D. C.) 272 F. 543, 544; Rayborn v. Reid, 139 S. C. 
529, 138 S. E. 294, 295; Rosenberg y. Rosenberg, 
152 Md. 49, 135 A. 840), but also obligations aris- 
ing under simple contract, to a very wide extent; 
and in its popular sense includes all that is due 
to a man. under any form of obligation or promise. 
Gray v. Bennett, 3 Mete. (Mags.) 522, 526; Lundeen 
v. Nyhorg, 161 Minn. 391, 201 N. W. 623, 624; Mc- 
Crea v. First Nat. Bank, 162 Minn. 455, 203 N. W. 
220; Ætna Ins. Co. v. Robertson, 126 Miss. 387, 88 
So. 883, 890. 
Synonyms 


The term “demand” is of much broader import 
than “debt,” and embraces rights of action be- 
longing to the debtor beyond those which could 
appropriately be called “debts.” In this respect 
the term “demand” is one of very extensive im- 
port. In re Denny, 2 Hill (N, Y.) 223. 
‘Nevertheless, “debt” may- -be synonymous with 
“claim”; In re Littleton’s Estate, 223 N. Y. S. 
470, 479, 129 Misc. 845; and may include any kind 
of a just demand. Goldberg v. Parker, 87 Conn. 99, 
87 A. 555, 557, 46 L. R. A. (N. 5.) 1097, Ann. Cas. 
1914C, 1059. 

The word dues is equivalent to ‘‘debts,” or that 
which is owing and has a contractual significance. 
State v. Mortgage Security Co., 154 Minn. 453, 192 
N. W. 348, 350. 

“Debt” is not exactly synonymous with ‘‘duty.” 
A debt is a legal liability to pay a specific sum of 
money; a duty. is a legal obligation to perform 
some act. Allen v. Dickson, Minor (Ala.) 120. 

“Obligation” is a broader term than “debt.” 
Bovee v. Boyle, 25 Colo. App. 165, 136 P.. 467, 469. 
Every obligation is not a debt, though every debt 
is an obligation. Lindstrom v. Spicher, 53 N. D. 
195, 205 N. W. 231, 238, 41 A. L. R. 968; In rè Moore- 
head’s Estate, 289 Pa. 542, 137°A. 802, 806, 52 A. L. 
R. 4251. i 

The words “debt” and “liability” are not neces- 
sarily..synonymous, As applied to the pecuniary 
relations of parties, liability is a term of broader 
significance than debt. Coulter Dry Goods Co. v. 
Wentworth,. 171 Cal. 500, 153 P. 939, 940; Clinton 
Mining & -Mineral Co. v. Beacon (C. C. A.) 266 F. 
621; 14..A..L. R. 263. . Liability is responsibility ; 
the state of. one who is bound in law and justice. 
to do something which may be enforced by action. 
This: liability may arise from contracts either. ex- 
press or implied, or in consequence of torts com- 
mitted. McElfresh v. Kirkendall, 36 Iowa, 226. 
“Liability” ordinarily means an obligation which 
May or may not ripen into a debt. Irving Bank- 
Columbia Trust Co. v. New York Rys. Co. (D. C.) 
292 F. 429, 433. Yet “debt” may sometimes include 
various kinds of liabilities. See Allen’ v. Cosmo- 
politan Trust Co.; 247 Mass. 334, 142 N. E. 106, 163; 
Digney v. Blanchard, 229 Mass. 235, 118 N. E. 250; 
Carroll v., Bowling, 151 Md. 59, 133 A. 851, 854, 


‘In Practice 


The name of a common-law action, which 
lies to recover a certain specific sum of mon- 
ey, or a Sum:that can readily be reduced to a 
certainty. - 3 Bl. Comm. 154; 3 Steph. Comm. 
461; -1 Tidd,-Pr..3; Drennen Motor Car Co, 
v. Evans, 192 Ala. 150, 68 So. 303; Crockett 
y. Moore, 3 Sneed (Tenn.) 145; Lee v. Gar- 
diner, 26 Miss. 521; Home v. Semple, 3 Mc- 
Lean, 150,. Fed: Cas. No. 6,658; -Bullard v, 
Bell, . 1- Massa 243, Fed,.Cus, No.-2,121; U. S: 
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v. Claflin, 97 U. S. 546, 24 L. Ed. 1082; Baum 
v. Tonkin, 110 Pa. 569, 1 A. 535. 


It is thus distinguished from assumpsit, which 
lies as well where the sum due is uncertain as 
where it is certain, and from covenant, which lies 
only upon contracts evidenced in a certain manner. 


It is said to lie in the debet and detinet, 
(when it is stated that the defendant owes and 
detains,) or in the detinet, (when it is stated 
merely that he detains.) Debt in the detinet 
for goods differs from detinue, because it is 
not essential in this action, as in detinue, 
that the specific property in the goods should 
have been vested in the plaintiff at the time 
the action is brought. Dyer, 24b. 


In General 


—Active debt. One due ‘to a person. Used 


in the civil law. 


—Ancestral debt. One of an ancestor which 
the law compels the heir to pay. Watkins v. 
Holman, 16 Pet. 25, 10 L. Ed. 873; A. & B. 
Encye. 


—Debt by simple contract. A debt or demand 
founded upon a verbal or implied contract, or 
upon any written agreement that is not un- 
der seal. ` 


—Dehbt by specialty or special contract. A debt 
due, or acknowledged to be due, by some deed 
or instrument under seal; as a deed of cove- 
nant or sale, a lease reserving rent, or a bond 
or obligation. 2 Bl. Comm. 465; In re Harris: 
(N. J.) 137 A. 215, 216; Kerr yv. Lydecker, 51 
Ohio St. 240, 37 N. E. 267, 23 L. R. A, 842; 
Marriott v. Thompsonu, Willes, 189. 


—Debt ex mutuo. A species of debt or obliga- 
tion mentioned by Glanville and Bracton, and 
which arose ex mutuo, out of a certain kind 
of loan. Glan. lib. 10, c. 3; Bract. fol. 99. 
See Mutuum; Ex Mutuo. ' 


—Debt of record. A debt which appears to be- 
due by the evidence of a court of record, as’ 
by a judgment or recognizance, 2 BI Comm.’ 
465. 

—Doubtful debt. One of which the payment: 
is uncertain. Clef des Lois Romaines. 


—Fraudulent debt. A debt created by fraud. 
Such a debt implies confidence and deception. ' 
It implies that it arose out of a contract, 
express or implied, and that fraudulent prac- 
tices were employed by the debtor, by which 
the creditor was defrauded. Howland v. Car-. 
son, 28 Ohio St. 628. 


—Hypothecary debt. 
on an estate. 


One which is a lien up- 


—Judgment. debt. One. which is evidenced by. 
matter of record. . . : 


—Legal debts. Those that are recoverable in 
a court of common law, as debt on a bill of 
exchange, : a .bond, or a simple: contract.: 
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Rogers v. Daniell, 8 Allén (Mass.) 348: Guild 
v. Walter, 182 Mass. 225, 65 N. E. 68. 


—Liquid debt. One which is immediately and 
unconditionally due. ` 


-—Mutual debts. Money due on both sides be- 
tween two persons. Such debts must be due 
to and from same persons in same capacity. 
Dole v. Chattabriga, 82 N. H. 396, 134 A. 
347, 348. Cross debts in the same capacity 
and right, and of the same kind and quality. 
Lippitt v. Thames Loan & Trust Co., 88 Conn. 
185, 90 A. 369, 374. 


—Passive debt. A debt upon which, by agree- 
ment between the debtor and creditor, no in- 
terest is payable, as distinguished from active 
debt; i. e., a debt upon which interest is pay- 
able. In this sense, the terms “active” and 
“passive” are applied to certain debts due 
from the Spanish government to Great 
Britain. Wharton. In another sense of the 
words, a debt is “active” or “passive” accord- 
ing as the person of the creditor or debtor is 
regarded; a passive debt being that which a 
man owes; an active debt that which is ow- 
ing tohim. In this meaning every debt is both 
active and passive,—active as regards the 
creditor, passive as regards the debtor. 


—Privileged debt. One which is to be paid be- 
fore others in case a debtor is insolvent. 


~—Public debt. That which is due or owing by 
the government of a state or nation. The 
terms “public debt” and “public securities,” 
used in legislation, are terms generally ap- 
plied to national or state obligations and 
dues, and would rarely, if ever, be construed 
to include town debts or obligations; nor 
would the term “public revenue” ordinarily 
be applied to funds arising from town taxes. 
Morgan v. Cree, 46 Vt. 773, 14 Am. Rep. 640. 


—Pure debt. In Scotch law. A debt due now 
and unconditionally is so called. It is thus 
distinguished from a future debt,—payable 
at a fixed day in the future,—and a contingent 
debt, which will only become due upon the 
happening of a certain contingency. 


—Simple contract debt. One where the con- 
tract upon which the obligation arises is nei- 
ther ascertained by matter of record nor yet 
by deed or special instrument, but by mere 
oral evidence the most simple of any, or by 
notes unsealed, which are capable of a more 
easy proof, and therefore only better than a 
verbal promise. 2 Bl. Comm. 466. 


—Solvent debts. In Pennsylvania, the “sol- 
vent debts” which a city may deduct from its 
gross indebtedness pursuant to Act April 20, 
1874 (P. L. 65; 53 PS § 1871 et seq.), in as- 
certaining its borrowing capacity, are debts 
due it directly, payment of which it can en- 
force as one of its quick assets for the liquida- 
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tion of any of its obligations. McGuire v. 
City of Philadelphia, 245 Pa. 287, 91 A. 622, 
623. . 


—Specialty debt. See Debt by specialty or 
special contract, supra. 


DEBTEE. A person to whom a debt is due; 
a creditor. 3 Bl Comm. 18; Plowd. 548. Not. 
used. 


DEBTOR. One who owes a debt; he who 
may be compelled to pay a claim or demand. 
Anyone liable on a claim, whether due or to 
become due. Cozart v. Barnes (C. C. A.) 240 
F. 935, 988. 


The term may be used synonymously with “obli- 
gor,” “mortgagor,” and the like. Dufilho v. Bor- 
delon, 152 La, 88, 92 So. 744, 746; McDuffie v. Faulk, 
214 Ala. 221, 107 So. 61, 62. 


Common Debtor 


In Scotch law. A debtor whose effects have 
been arrested by several creditors. In re- 
gard to these creditors, he is their common 
debtor, and by this term is distinguished in 
the proceedings that take place in the com- 
petition. Bell. 


Debtor’s Act 1869 


The statute 32 & 33 Vict. c. 62, abolishing 
imprisonment for debt in England, and for 
the punishment of fraudulent debtors. . 2 
Steph. Comm. 159-164. Not to be confounded. 
with the Bankruptcy Act of 1869. Mozley, & 
Whitley. f 

Debtor's Summons wd 

In English law. A summons issuing from 
a court having jurisdiction in bankruptcy; 
upon the creditor proving a liquidated debt of 
not less than £50, which he has failed to col- 
lect after reasonable effort, stating that if the 
debtor fail, within one week if a trader, and 
within three weeks if a non-trader, to pay or 
compound for the sum specified, a petition 
may be presented against him praying that he 
may be adjudged a bankrupt. Bankruptcy 
Act 1869, § 7; Robs. Bankr.; Mozley & Whit- 
ley. 


DECALOGUE. The ten commandments 
which, according to Exodus XX, 1-18, were 
given by God to Moses, The Jews ealled 
them the “Ten Words,” hence the name. 


DECANATUS. A deanery. Spelman. A com- 
pany of ten persons. Calvin. . 

Also (and in this sense sometimes spelled 
Decania, or Decana), a town or tithing, con- 
sisting originally of ten families of freehold- 
ers. Ten tithings compose a hundred. 1 Bla. 
Comm. 114; Medley, Orig. Ilus. Eng. Const. 
Hist. 


DECANIA. The office, jurisdiction, territory, 
or command of a decanus, or dean. Spelman. 


DECANUS 


DECANUS. 
In Ecclesiastical and Old European Law 


An officer having supervision over ten; a 
dean. A term applied not only to ecclesias- 
tical, but to civil and military, officers. 
Decanus monasticus; a monastic dean, or 
dean of a monastery: an officer over ten 
monks, Decanus in majori ecclesie; dean of 
a cathedral church, presiding over ten pre- 
bendaries. Decanus episcopi; a bishop’s or 
rural dean, presiding over ten clerks or par- 
ishes. Decanus friborgi; dean of a friborg. 
An officer among the Saxons who presided 
over a friborg, tithing, decennary, or asso- 
ciation of ten inhabitants: otherwise called 
a “tithing man,” or “borsholder,” his duties 
being those of an inferior judicial officer. . Du 
Cange; Spelman, Gloss.; Calvinus, Lex. 
Decanus militaris; a military officer having 
command of ten soldiers. Spelman. 


In Roman Law 


An officer having the command of a com- 
pany or “mess” of ten soldiers. Also an ofħ- 
cer at Constantinople having charge of the 
burial of the dead. Nov. Jus.. 43, 59; Du 
Cange. 


DECAPITATION. The act of beheading. A 
mode of capital punishment by cutting off the 
head. 


DECEASE, ». Death; not including civil 
death, (see Death.) In re Zeph’s Estate, 50 
Hun, 523, 3 N. Y. S. 460. 


DECEASE, v. To die; to depart life, or from 
life. ‘This has always been a common term 
in Scotch law. “Gif ane man deéceasis,” 
Skene, 


DECEASED. A dead person. In re Kite’s 
Estate, 194 Iowa, 129, 187 N. W. 585, 587, 24 
AL. R. 850. 


DECEDENT. A deceased person, especially 
one who has lately died. Etymologically the 
word denotes a person who is dying, but it 
has come to be used in law as signifying any 
deceased person, testate or intestate. In re 
Zeph’s Estate, 50 Hun, 523, 3 N. Y. S. 460. 


DECEIT. A fraudulent and cheating misrep- 
resentation, artifice, or device, used by one or 
more persons to deceive and trick another, 
who is ignorant of the true facts, to the prej- 
udice and damage of the party imposed upon. 
People v. Chadwick, 143 Cal. 116, 76 P. 884; 
Reynolds v. Palmer (C. C.) 21 F. 483; French 
v. Vining, 102 Mass.. 182, 3 Am. Rep. 440; 
Swift v. Rounds, 19 R. I. 527,.35 A. 45, 33 L. 
R. A. 561, 61 Am. St. Rep. 791; In re Post, 
54 Hun, 634, 7 N. Y. S. 488; Civ. Code Mont. 
1895, § 2292 (Rev. Codes 1991, § 7575). 

~ A‘ fraudulent misrepresentation -or eañ: 
trivance, by- which one man deceives another; 
who has no means of detecting the fraud, to 
the injury and damage of the latter, 
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A subtle trick or device, whereunto may be re- 
ferred all manner of craft and collusion used to 
deceive and defraud another by any means what- 
soever, which hath no other or more proper name 


than deceit to distinguish the offense. [West Symb, 
$ 68]; Jacob. 
A “deceit” is either: (1) The suggestion, as a, 


fact, of that which is not true, by one who does 
not believe it to be true; (2) the assertion, as a 
fact, of that which is not true, by one who has 
no reasonable ground for believing it to be true; 
(3) the suppression of a fact, by one who is bound 
to disclose it, or who gives information of other 
facts which are likely to mislead for want of com- 
munication of that fact; or (4) a promise, made 
without any intention of performing it. Civ. Code 
Cal. § 1710; Civ. Code S. D. § 1293 (Comp. Laws 
1929, § 797). 7 

To constitute “deceit,” the statement must be un- 
true, ‘made with knowledge of its falsity or with 
reckless and conscious ignorance thereof, especial- 
ly if parties are not on equal terms, made with in- 
tent that plaintiff act thereon or in a manner ap- 
parently fitted to induce him to act thereon, and 
plaintiff must act in reliance on the statement in 
the manner contemplated, or manifestly probable, 
to his injury. Corley Co. v. Griggs, 192 N., C. 171, 
134 S. E. 406, 407; Pain v. Kiel (C. C. A.) 288 F. 
527, 529. See, also, Crossman v. Bacon & Robinson 
Co., 119 Me, 105, 109 A. 487, 489; Alpine y. Friend 
Bros., 244 Mass. 164, 138 N. E. 553, 554; Gittings 
v. Von Dorn, 136 Md. 10, 109 A. 553, 554; Hood v. 
Wood, 61 OK1., 294, 161 P. 210, 213. 

The essential elements of “deceit” ara represen- 
tation, falsity, scienter, deception, and injury. 
Ochs v. Woods, 221 N. Y. 335, 117 N. E. 305, 306. 


In Old English Law 


The name of an original writ, and the ac- 
tion founded on it, which lay to recover dam- 
ages for any injury. committed deceitfully, 
either in the name of another, (as by bringing 
an action in another’s name, and then suffer- 
ing a nonsuit, whereby the plaintiff became 
liable to costs,) or by a fraudulent warranty 
of goods, or other personal injury committed 
contrary to good faith and honesty. Reg. 
Orig, 112-116; Fitzh. Nat. Brev. 95, ©, 98. 

Also the name of a judicial writ which 
formerly lay to recover lands which had been 
lost by default by the tenant in a real action, 
in consequence of his not having been sum- 
moned by the sheriff, or by the collusion of 
his attorney. Rose. Real Act. 136; 3 Bl. 
Comm. 166. : 

In General 
—Deceitful plea. A sham plea; one alleging 
as facts things which are obviously false on 
the face of the plea. Gray v. Gidiere, 4 Strob. 


(S. ©.) 443. 
DECEM TALES. (Ten suċh; or ten tales, 
jurors.) In practice. The name of a writ 


which issues in England, where, òn a trial at 
bar, tem jurors are necessary to make up a 
full panel, commanding the sheriff to summon 
the requisite number, 3 Bl. Comm. 364; Reg. 
Jud. 306; 3 Steph. Comm. 602. 


DECEMVIRI LITIBUS JUDICANDIS:: Lat. 
In the Roman law. Ten persons (five senators 
and five equites) who acted as the council or 


529 


assistants of the prætor, when he decided on 
matters of law. Hallifax, Civil Law, b. 3, e 
8.. According to others, they were themselves 
judges, appointed by Augustus to act in cer- 


tain cases. Calvinus, Lex.; Anthon, Rom. 
Ant. 

DECENCY. Propriety of action, speech, 
dress, etc. Universal Film Mfg. Co. v. Bell, 


100 Misc, 281, 167 N. Y. S. 124, 128. 


DECENNA. In old English law. A tithing 
or decennary; the precinct of a frank-pledge ; 
consisting of ten freeholders with their fam- 
ilies. Spelman. 


DECENNARIUS. Lat. 
half a virgate of land. Du Cange. One of 
the ten freeholders in a decennary, Id.; Cal- 
vin. Decennier. One of the decennarii, or 
ten frecholders making up a tithing. Spel- 
man; Du Cange, Decenna; 1 Bla. Comm. 114, 


One who held one- 


DECENNARY. A tithing, composed of ten 
neighboring families. 1 Reeve, Eng. Law, 13; 
1 Bi. Comm. 114, 


King Alfred, for the better preservation of the 
peace, divided England into counties, the counties 
into hundreds, and the hundreds into tithings or 
decennaries: the inhabitants whereof, living to- 
gether, were sureties or pledges for each other’s 
good behavior, 


DECEPTION. The act of deceiving; inten- 
tional misleading by falsehood spoken or act- 
ed. Smith v. State, 13 Ala. App. 399, 69 So. 
402, 403. 


DECEPTIONE. A writ that lieth properly 
against him that deceitfully doth anything in 
the name of another, for one that receiveth 
damage or hurt thereby. It is either original 
or judicial. Fitzh. N. B. 


Deceptis non decipientibus, jura subveniunt. 
The laws help persons who are deceived, not 
those deceiving. Tray. Lat. Max. 149. 


DECERN. 
cernit and ordainit.” 
“Decerns.” Shaw, 16. 


DECESSUS. In the civil and old English 
law. Death; departure. 


In Scotch law. To decree. ‘De- 


Decet tamen principem servare leges quihus ipse 
servatus est. It behoves, indeed, the prince 
to keep the laws by which he himself is pre- 
served. 


DECIDE. To “decide” includes the power 
and right to deliberate, to weigh the rea- 
sons for and against, to see which preponder- 
ate, and to be governed by that preponder- 
ance. Darden v. Lines, 2 Fla, 571; Com. v. 
Anthes, 5 Gray (Mass.) 253; In re Milford 
& M. R. Co., 68 N. H. 570, 36 A. 545. 


DECIES TANTUM. (Ten times as much.) 

The name of an ancient writ that was used 

against a juror who had taken a bribe in 
Bu.Law Dict. (3p ED.)—34 


1 How. State Tr. 927.° 


DECISION 


money for his verdict. The injured party 
could thus recover ten times the amount of 
the bribe. ` 


DECIMÆ. In ecclesiastical law. Tenths, or 
tithes. The tenth part of the annual profit 
of each living, payable formerly to the pope. 
There were several valuations made of these 
livings at different times. The decime 
(tenths) were appropriated to the crown, and 
a new valuation established, by 26 Hen. VIII., 
c€. 3. 1 Bl. Comm. 284. See Tithes. 


Decimæ debentur parocho. Tithes are due to 


the parish priest. 


Decime de decimatis solvi non debent. Tithes 
are not to be paid from that which is given 
for tithes. 


Decima de jure divino et canonica institutione 
pertinent ad personam. Dal. 50. Tithes þe- 
long to the parson by divine right and canon- 
ical institution. 


Decime non debent solvi, uhi non est annua re- 
novatio; et ex annuatis renovantibus simul se- 
mel. Cro. Jac. 42. Tithes, ought not to ‘be 
paid where there is not an annual renovation, 
and from annual renovations once only. 


DECIMATION. The punishing of every 
tenth soldier by lot, for mutiny or other fail- 
ure of duty. This was termed “decimatio le- 
gionis” by the Romans. Sometimes only the 
twentieth man was punished, (vicesimatio,) 
or the hundredth, (centesimatio.) 


DECIME. A French coin of the value of the 
tenth part of a franc, or nearly. two cents. 


DECINERS. Those that had the oversight 
and check of ten friburgs for the mainte- 


‘nance of the king’s peace. Cunningham. 


Decipi quam fallere est tutius. It is safer to 
be deceived than to deceive. Lofft, 396. 


DECISION. A judgment or deeree pronounc- 
ed by a court in settlement of a controversy 
submitted to it and by way of authoritative 
answer to. the questions raised before it. 
Adams v. Railroad Co., 77 Miss. 194, 24 So. 
317, 66 L. R. A. 33; Board of Education v. 
State, 7 Kan. App. 620, 52 P. 466; Halbert v. 
Alford (Tex.) 16 S. W. 814. 

A judgment given by a competent tribunal. 
Hastman Kodak Co. v. Richards, 123 Misc. 83, 
204 N. Y. 5. 246, 248. 

The findings of fact and conclusions of law 
which must be in writing and filed with the 
elerk. Stewart Mining Co. v. Ontario Mining 


-Co., 23 Idaho, 724, 132 P. 787, 791. 


A finding, as by a court, upon either a question 
of law or fact arising in a case. Vermont Marble 
Co. v. Eastman, 91 Vt. 425, 101 A. 151, 160. The 
court’s finding or findings. Volderauer v. State, 
195 Ind. 415, 143 N. E. 674, 676; People’s State Bank 
v. Buchanan, 86 Ind. App. 517, 145 N. E. 898, 899; 
Chambers v. Farnham, 39 Cal, App. 17, 179 P. "423, 
424, e 


DECISION 


A determination of a judicial or quasi Ju- 
dicial nature. Codington County v. Board of 
Com’rs of Codington County, 51 S. D. 131, 212 
N. W. 626, 628. 


The term is broad enough to cover both final 
judgments and interlocutory orders. Stout v. Stout, 
68 Ind. App. 278, 181 N. E. 245, 246. And though 
sometimes limited to the sense of judgment; In- 
dustrial Commission of Ohio v. Musselli, 102 Ohio 
St. 10, 180 N. E. 32, 33; Studebaker Bros. Co. of 
Utah v. Witcher, 45 Nev. 376, 204 P. 502, 508; the 
term is at other times understood as meaning 
simply the first step leading to a judgment; Dorney 
v. Ives, 36 R. I. 276, 90 A, 164, 165; or as an order 
for judgment; Schofield v. Baker (D. C.) 242 F. 
657, 658; Collins v. Belland, 37 Cal. App. 139, 173 
P. 601, 602. The word may also include various 
rulings, as well as orders. U. S. v. Thompson, 40 
5. Ct. 289, 291, 251 U. S. 407, 64 L. Ed. 333; Marr 
v. Marr, 194 Cal. 332, 228 P. 534, 535; State Public 
Utilities Commission v. Thedens, 291 Ill. 184, 125 N. 
E. 765, 766; Young v. Washington Water Power Co., 
39 Idaho, 539, 228 P. 323, 325. 

“Decision” is not necessarily synonymous with 
“opinion.” A decision of the court is its judg- 
ment; the opinion is the reasons 8iven for that 
judgment, or the expression of the views of the 
judge. Houston v. Williams, 18 Cal. 27, 73 Am. 
Dec. 565; Craig v! Bennett, 158 Ind. 9, 62 N. E. 
273; In re Estate of Winslow, 34 N. Y. S. 637, 12 
Misc, 254; McAlister v. Harvey (Tex, Civ. App.) 
286 S. W., 548, 549. But the two words are some- 
times used interchangeably. Pierce v. State, 109 
Ind. 535, 10 N. E. 302; Estey v. Sheckler, 36 Wis. 
434; Board of Education of City of Emporia v. 
State, 7 Kan. App. 620, 52 P. 466; Keller v.'` Sum- 
mers, 262 Mo. 324, 171 S. W. 336, 337. 

The French lawyers call the opinions which they 
give on questions propounded to them, decisions. 
See Inst. 1, 2, 8; Dig. 1, 2, 2. 


DECISIVE, or DECISORY, OATH. See Oath. 


DECLARANT. 
ration. 


A person who makes a decla- 


DECLARATION. 


In Pleading 


The first of the pleadings on the part of 
the plaintiff in an action at law, being a for- 
mal and methodical specification of the facts 
and circumstances constituting his cause of 
action, It commonly comprises several sec- 
tions or divisions, called “counts,” and its 
formal parts follow each other in this or- 
der: Title, venue, commencement, cause of 
action, counts, conclusion. The declaration, 
at common law, answers to the “libel” in 
ecclesiastical and admiralty law, the “bill” 
in equity, the “petition” in civil law, the 
“complaint” in code pleading, and the 
“count” in real actions. U. S. v. Ambrose, 
108 U. 8. 336, 2 8. Ct. 682, 27 L. Ed. 746; 
Buckingham v. Murray, 7T Houst. (Del.) 176, 
30 A. 779; Smith v. Fowle, 12 Wend. (N. Y.) 
10; Railway Co. v. Nugent, 86 Md. 349, 38 
A. 779, 39 L. R. A, 161; Dixon v. Sturgeon, 
6 Serg. & R. (Pa.).28; 1 Chit. Pl. 248; Co. Litt. 
17.a, 303 a; Bacon, Abr. Pleas (B); Comyns, 
Dig. Pleader, C, T; Lawes, PL.35; Steph. Pl. 
36. a 


_ Declaration in chief. 
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It may be general or special: for example, in 
debt on a bond, a declaration counting on the 
penal part only is generul; one which sets out both 
the bond and the condition and assigns the breach 
is special; Gould, Pl. c. 4, § 50. 


In Evidence 


An unsworn statement or narration of facts 
made by a party to the transaction, or by one 
who has an interest in the existence of the 
facts recounted. Also, similar statements 
made by a person since deceased, which are 
admissible in evidence in some cases, Con- 
trary to the general rule, e. g., “dying decla- 
rations” (see that subtitle, infra). 


In Practice 


The declaration or declaratory part of a 
judgment, decree, or order is that part which 
gives the decision or opinion of the court on 
the question of law in the case. Thus, in an 
action raising a question as to the construc- 
tion of a will, the judgment or order declares 
that, according to the true construction of the 
will, the plaintiff has become entitled to the 
residue of the testator’s estate, or the like. 
Sweet. 

In Scotch Practice 


The statement of a criminal or prisoner, 
taken before a magistrate. 2 Alis. Crim, Pr. 
555; 2 Hume 328; Arkl. Just. 70; Paterson, 
Comp. §§ 952, 970. 


In General 


—Declaration against interest. Such declara- 
tions are evidence of the fact declared, and 
are therefore distinct from admissions, which 
amount to a waiver of proof. Jelser v. White, 
183 N. C. 126, 110 S. E. 849, 850. 


See Chief. 


—Declaration of Independence. A formal dec- 
laration or announcement, promulgated July 
4, 1776, by the congress of the United States 
of America, in the name and behalf of the 
people of the colonies, asserting and proclaim- 
ing their independence of the British crown, 
vindicating their pretensions to political au- 
tonomy, and announcing themselves to the 
world as a free and independent nation. 


—Declaration of intention. A declaration 
made by an alien, as a preliminary to natural- 
ization, before a court of record, to the ef- 
fect that it is bona fide his intention to be 
come a citizen of the United States, and to 
renounce forever all allegiance and fidelity 
to any foreign prince, potentate, state, or 
sovereignty whereof at the time he may be a 
citizen or subject. Rev. St. § 2165. 


—Declaration of London. A declaration con- 
cerning the laws of naval war, agreed upon 
February 26, 1909, by the powers assembled 
at the London Naval Conference. 


The preamble states- that the Declaration was 
made in view of ‘the desirability of an agreement’ 
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upon the rules to. be applied by the International 
Prize Court established by the Second Hague Con- 
ference. A preliminary provision states that it is 
agreed that the rules adopted “correspond in sub- 
stance with the generally recognized principles of 
international law.” The subjects dealt with by the 
Declaration include ‘ Blockade, Contraband, Un- 
neutral Service, Destruction of Neutral Prizes, 
Transfer to Neutral Flag, Enemy Character, Convoy, 
Search, and Compensation. Higgins, 538-613. 


—Declaration of Paris. The name given to 
an agreement announcing four important 
rules of international law effected between the 
principal European powers at the Congress 
of Paris in 1856. These rules are: (1) Pri- 
vateering ig and remains abolished; (2) the 
neutral flag covers enemy’s goods, except con- 
traband of war; (8) neutral goods, except 
contraband of war, are not liable to confisca- 
tion under a hostile flag; (4) blockades, to be 
binding, must be effective. 


—Declaration of right. See Bill of rights. 


—Deciaration of St. Petersburg. A declaration 
made at St. Petersburg in 1868 on behalf of 
certain of the powers in relation to the pro- 
hibition of the use of explosive bullets in 
time of war. 


—Declaration of trust. The act by which the 
person who holds the legal title to property 
or an estate acknowledges and declares that 
he holds the same in trust to the use of anoth- 
er person or for certain specified purposes, 
The name is also used to designate the deed 
or other writing embodying such a declara- 
tion. Griffith v. Maxfield, 66 Ark. 513, 51 $. 
W. 832. See Drovers’ Deposit Nat. Bank of 
Chicago v. Newgass, 161 App. Div. 769, 147 
N. Y. S. 4, 8; Baker v. Baker, 123 Md. 32, 
90 A. 776, 779. 


—Declaration of war. A public and formal 
proclamation by a nation, through its execu- 


tive or legislative department, that a state. 


of war exists between itself and another na- 
tion, and forbidding all persons to aid or as- 
sist the enemy. 


—Dying declarations. Statements made by a 
persou who is lying at the point of death, and 
is conscious of his approaching dissolution, 
in reference to the manner in which he re- 
ceived the injuries of which he is dying, or 
other immediate cause of his death, and. in 
reference to the person who inflicted such in- 
juries or the connection with such injuries 
of a person who is charged or suspected of 
having committed them; which statements 
are admissible in evidence in a trial for homi- 
cide (and occasionally, at least in some juris- 
dictions, in other cases) where the killing of 
the declarant is the. crime charged to the de- 
fendant.. Simons v. People, 150 Ti. 66, 36 
N. E. 1019; State v. Trusty, 1 Pennewill (Del.) 
319, 40 A. 766; State v, Jones, 47 La. Ann. 
1524, 18 So. 515; Bell vy. State, 72 Miss. 507, 
17 So. 232; People v. Fuhrig, 127 Cal. 412, 59 
P. 693;. State v. Parham, 48 La. Ann. 1309, 


DECLARATORY STATUTE 


20 So. 727; Ratliff v. State, 19 Ala. App. 505, 
98 So. 493, 494; Frier v. State, 92 Fla. 241, 
109 So. 334, 335; McKee v. State, 198 Ind. 
590, 154 N. E. 372, 376; Lucas v. Common- 
wealth, 153 Ky. 424, 155 S. W. 721, 722; Rex 
v. Woodcock, 1 Leach (Eng.) 500. Edwards 
v. State, 113 Neb. 698, 204 N. W. 780, 783; 
People vy. Selknes, 309 Ill. 113, 140 N. E. 852, 
854. 


—Self-serving declaration. One made by a par- 
ty in his. own interest at some time and place 
out of court ;—not including testimony which 
he gives a$ witness at the trial. Brosnan v. 
Boggs, 101 Or. 472, 198 P. 890, 892. 


DECLARATOR. In Scotch law. An action 
whereby it is sought to have some right of 
property, or of status, or other right judicially 
ascertained and declared. - Bell. 


DECLARATOR OF TRUST. An action re- 
sorted to against a trustee who holds prop- 
erty upon titles eg facie for his own benefit, ` 
Bell. 


DECLARATORY. Explanatory; designed to 
fix or elucidate what before was uncertain or 
doubtful. 


DECLARATORY ACTION. In Scotch law. 
An action in which the right of the pursuer (or 
plaintiff) is craved to be declared, but nothing 
claimed ta be done by the defender (defend- 
ant.) Ersk. Inst. 5, 1, 46. Otherwise called 
an “action of declarator.” 


DECLARATORY DECREE. In praetice.. A 
binding declaration of right in equity without 
consequential relief. 


DECLARATORY JUDGMENT. One which 
simply declares the rights of the parties or. 
expresses the opinion of the court on a ques- 
tion of law, without ordering anything to 
be done. Its distinctive characteristics are 
that no executory process follows as of course,: 
nor is it necessary that an actual wrong, giv-- 
ing rise to action for damages, should hare 
been done, or be immediately threatened. . Pe- 
tition of Kariher, 284 Pa. 455, 131 A. 265, 268. 


DECLARATORY PART OF A LAW. That 
which clearly defines rights to be observed 
and wrongs to be eschewed. 


DECLARATORY STATUTE. One enacted 
for the purpose of removing doubts or putting 
an eud to conflicting decisions in regard to- 
what the law is in relation to a particular 
matter. It may either be expressive of the 
common law (1 Bl. Comm. 86; Gray v. Ben- 
nett, 3 Mete. [Mass.] 527 ; In re Ungaro’s Will, 
102 A. 244, 246, 88 N. J. Eq. 25) or may de- 
clare what shall be taken to be the true mean- 
ing and intention of a previous statute, 
though in the latter case such enactments are 


.more commonly called “expository statutes,” 


McMahon v. Maddox (Tex. Civ. App.) 297 § 
W. 310, 312. 


DECLARE 


DECLARE. To make known, manifest, or 
clear. Lasier v. Wright, 804 Ill. 180, 136 
N. E. 545, 552, 28 A. L. R. 674. To signi- 
fy, to show in any manner either by words 
or acts. Edwardson v. Gerwien, 41 N. D. 506, 
171 N. W. 101, 102. To publish; to utter; to 
announce clearly some opinion or resolution. 
Knecht y. Ins. Co., 90 Pa. 121, 35 Am. Rep. 
641. To allege or affirm. State v. Hostetter 
(Mo. Sup.) 222 S. W. 750, 754. To solemnly 
assert a fact before witnesses, €. g., where a 
testator declares a paper signed by him to 
be his last will and testament. Lane y. Lane, 
95 N. Y. 498. oo 


This also is one of the words customarily used 
in the promise- given by a person who is affirmed 
as a witness,—"sincerely and truly declare and af- 
firm.” Hence, to make a positive and solemn as- 
seyeration. Bassett yv. Denn, 17 N. J. Law, 433. 


With reference to pleadings, it means to 
draw up, serve, and file a declaration; e. 
g., a “rule to declare.” Also to allege in a dec- 
laration as a ground or cause of action; as 
“he declares upon a promissory note.” 


DECLINATION. In Scotch law. A plea to 
the jurisdiction, on the ground that the judge 
is interested in the suit. 


DECLINATOIRES. - In French law. Pleas to 
the jurisdiction of the court; algo of lis pen- 
dens, and of connewité, (q. v.) 


DECLINATORY PLEA. In English practice. 
The plea of sanctuary, or of benefit of clergy, 
before trial or conviction. 2 Hale, P. C. 236; 
4 Bl. Comm. 333. Now abolished. 6 & 7 Geo. 
IV, c. 28, § 6; Mozl. & W. Dict.; 4 Steph. 
Comm. 400, note; Id. 486, note. 


DECLINATURE. In Scotch practice. 
objection to the jurisdiction of a judge. 


An 
Bell. 


DECOCTION. The act of boiling a substance 
in water, for extracting its virtues. The op- 
eration of boiling certain ingredients in a 
fluid for the purpose of extracting the parts 
soluble at that temperature. Also the liquor 
in which a substance has been boiled; water 
impregnated with the principles of any ani- 
mal or vegetable substance boiled in it. Web- 
ster; Sykes v. Magone (C. C.) 38 F. 497. 


In an indictment “decoction” and “infusion” are 
ejusdem generis; and if one is alleged to haye 
been administered, instead of the other, the variance 
is immaterial. 8 Camp. 74. 


DECOCTOR:. In the Roman law. A bank- 
rupt; a spendthrift; a squanderer of public 
funds. Calvin. 


DECOLLATIO. In. old English and Scotch 
law. Decollation; the punishment of behead- 
ing. Fleta, lib. 1, ¢. 21, § 6. 


DECOMPOSED. This word, as used in the 
Food and Drugs Act June. 30, 1906. (21 USCA 


$ 8), means more. than. the beginning of. de: 


composition; it refers to a state of decompo-; 
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sition. A. O. Anderson & Co, v. U. S. (C. C. 
A.) 284 F. 542, 544. ` 


DÉCONFES. In French law. A name for- 
merly given to those persons who died with- 
out confession, whether they refused to con- 
fess or whether they were criminals to whom 
the sacrament was refused. Droit de Canon, 
par M. l’Abbé André; Dupin, Gloss. to Loisel’s 
Institutes. 


DECORATE. To beautify. To do something, 
as to a house as such, to improve the condi- 
tion of the house, or of a room, Grasell v. 
Brodhead, 175 App. Div. 874, 162 N. Y. S. 421, 
423. 


DECORATOR. . One whose business is the 
decoration of dwellings or public edifices. 
Grasell v. Brodhead, 175 App. Div. 874, 162 
N. Y. 8, 421, 423. 


DECOY. To inveigle, entice, tempt, or lure; 
as, to decoy a person within the jurisdiction 
of a court so that he.may be served with 
process, or to decoy a fugitive criminal to a 
place where he may be arrested without extra- 
dition papers, or to decoy one away from his 
place of residence for the purpose of kid- 
napping him and as a part of that act. In 
all these uses, the word implies enticement or 
luring by means of some fraud, trick, or temp- 
tation, but excludes the idea of force. Eber- 
ling v. State, 186 Ind. 117, 35 N. E. 1023; John 
v. State, 6 Wyo. 203, 44 P. 51; Campbell vy. 
Hudson, 106 Mich. 528, 64 N. W. 483. l 
Also, a “decoy pond.” See that title, infra. 


DECOY LETTER. A letter prepared and 
mailed for the purpose of detecting a criminal, 
particularly one who is perpetrating frauds 
upon the postal or revenue laws. U. S. v. 
Whittier, 5 Dill. 39, Fed. Cas. No. 16,688. 


DECOY POND. A pond used for the breed- 
ing and maintenance of water-fowl. Keeble v. 
Hickeringshall, 3 Salk, 10; 11 Mod. 74, 130; 
Holt 14; 11 East 571, 


DECREE. 
In Practice 


The judgment of a court of equity or ad- 
miralty, answering for most purposes to the 
Judgment of a court of common law. A decree 
in equity is a sentence or order of the court, 
pronounced on hearing and understanding all 
the points in issue, and determining the rights 
of all the parties to the suit, according to equi- 
ty and good conscience. 2 Daniell, Ch. Pr. 
986; Wooster y. Handy (C. C.) 23 F. 56; Row- 
ley v. Van Benthuysen, 16 Wend. (N. Y.) 
383; Vance.v. Rockwell, 3 Colo. 243; Halbert 
v. Alford (Tex. Sup.) 16 S. W. 814;. Haney v. 
Neace:Stark Co., 109 Or. 93, 219 P. 190, 191; 
Motion Picture Patents Co. y. Universal Film 
Mfg. Co. (D. C.) 232: F. 263, 265; Bull v. Inter- 


national Power Co., 84 N. J. Eq. 208, 93 A." 


86,. 88;. Alford. v. Leonard, 88. Fla. 532, 102: 
So. 885, 890. It is a declaration of the court: 
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announcing the legal consequences of the 
facts found. Robertson v. Talmadge (Tex. 
Civ. App.) 174 S. W. 627, 629. 


As used in a statute establishing a minimum 
wage commission, the term “decree” may be simply 
the equivalent of a counsel of the commission, 
` succinctly stated. Holcombe v. Creamer, 231 Mass. 
99, 120 N. E. 354, 355. | 

A decree, as distinguished from an order, is final, 
and is made at the hearing of the cause, whereas 
an order is interlocutory, and is made on motion 
or petition. Wherever an order may, in a certain 
event resulting from:the direction contained in the 
order, lead to the termination of the suit in like 
manner as a decree made at the hearing, it is called 
a ‘‘decretal order.” Brown. 

A judgment at law, as distinguished from a de- 
cree in equity, was either simply for the plaintiff 
or for the defendant, There could be no qualifica- 
tions or modifications, But such a judgment does 
not always touch the true justice of the cause or 
put the parties in the position they ought to occupy. 
This result was attained by the decree of a court 
of equity which could be so moulded, or the execu- 
tion of which could be so controlled and suspend- 
ed, that the relative duties and rights of the par- 
ties could be secured and enforced. Bisph. Eq. § 7. 

The. words “judgment” and “decree,” however, 
are often used synonymously; Finnell v. Finnell, 
113 Okl, 269, 230 P. 912, 913; especially now that the 
Codes have abolished the distinction between law 
and equity; Henderson v. Arkansas, 71 Okl. 253, 
176 P. 751, 753. But of the two terms, “judgment” 
-ís the more comprehensive, and includes “decree.” 
Coleman y. Los Angeles County, 180 Cal. 714, 182 P. 
440, 441, 


Classification 


Decrees in equity are either final or inter- 
tocutory. A final decree is one which fully 
and finally disposes of the whole litigation, 
determining all questions raised by the case, 
aud leaving nothing that requires further ju- 
dicial action. Sawyer v. White, 125 Me. 206, 
182 A. 421, 422; Draper Corporation v. Staf- 
ford Co. (C. ©. A.) 255 F. 554, 555; Johnson 
v. Merritt, 125 Va. 162, 99 S. E. 785, 791; 
Kline v. Murray, 79 Mont. 530, 257 P. 465, 467; 
Burgin v. Sugg, 210 Ala. 142, 97 So, 216, 217; 
Travis v. Waters, 12 Johns. (N. Y.) 508; 
Mills v. Hoag, 7 Paige (N. Y.) 19, 31 Am. Dec, 
271; Core v. Strickler, 24 W. Va. 689; Ex 
parte Crittenden, 10 Ark. 339; 1 Kent, 316. 
An interlocutory decree is a provisional or 
preliminary decree, which is not final and 
does not determine the suit, but directs some 
further proceedings preparatory to the final 
decree. It is a decree pronotinced for the pur- 
pose of ascertaining matter of law or fact 
preparatory to a final decree. 1 Barb. Ch. Pr. 
326, 327. Teaff v. Hewitt, 1 Ohio St. 520, 59 
Am. Dec. 634; Wooster v. Handy (C. C.) 28 
F. 56; Beebe v. Russell, 19 How. 288, 15 
L. Ed. 668; Jenkins v. Wild, 14 Wend. (N. Y.) 
543; Rooker v. Fidelity Trust Co., 198 Ind. 
207, 151 N. E. 610, 613; Cornely v. Marck- 
wald, 131 U. S. 159, 9S. Ct. 744, 33 L. Ed. 117; 
Richmond v. Atwood, 52 F. 10, 2 C. C. A. 607, 
17 L. R. A. 615; 2 Madd. 462; 1 Ch. Ca. 27; 
2 Vern. 89; 4 Brown, P. C. 287. Where some- 


DECREE, 


thing more than the ministerial execution of 
the decree as rendered is left to be done, the 
deeree is interlocutory, and not final, even 
though it settles the equities of the biil. 
Lodge v. Twell, 135 U. S. 232, 10 S. "Ct. 745, 
84 L. Ed. 153. The difficulty of exact defini- 
tion is mentioned in McGourkey v. Ry. Co. 
146 U. S.. 536, 13 S. Ct. 170, 36 L. Ed. 1079. 
See, also, Keystone Manganese & Iron Co. v. 
Martin, 132 U. S.: 91, 10 S. Ct. 32, 83 L: Ed. 
275; Leyhe v. McNamara (Tex. Com. App.) 
243 S. W. 1074, 1076. 


In French Law 


Certain acts of the Legislature or of the 
sovereign which have the force of law are 
called “geecrees”; as the Berlin and Milan 
decrees, 

In Scotch Law 


A final judgment or sentence of court by 
which the question at issue between the par- 
ties is decided. 

In General 


—Consent decree. One entered by consent of 
the parties; it is not properly a judicial sen- 
tence, but is in the nature of a solemn con- 
tract or agreement of the parties, made under 
the sanction of the court, and in effect an ad- 
mission by them that the decree is a just de- 
termination of their rights upon the real facts 
of the case, if such facts had been proved. 
Allen v. Richardson, 9 Rich. Eq. (S. C.) 53; 
Kelly v. Milan (C. O.) 21 F. 842; Schmidt v. 
Mining Co.; 28 Or. 9, 40 P. 1014, 52 Am. St. 
Rep. 759; Hodgson v. Vroom (C. CŒ. A.) 266 
F. 267, 268; Barnes v. American Fertilizer 
Co., 144 Va. 692, 130 S. E. 902, 911. ‘It binds 
only the consenting parties; Myllius v. Smith, 
58 W. Va. 173, 44 S. E. 542 ;- and is not binding 
upon the court; Ex parte Loung June (D. 
C.) 160 F. 251, 259. 


—Decree dative. In Scotch law. An order 
of a probate court appointing an administra- 
tor. 


—Decree nisi. A provisional decree, which 
will be made absolute on motion unless cause 
be shown against it. In English practice, it 
is the order made by the court for divorce, 
on satisfactory proof. being given in support 
of a petition for dissolution of marriage; it 
remains imperfect for at least six months, 
(which period may be shortened by the court 


-down to three,) and then, unless sufficient 


cause be shown, it is made absolute on mo- 
tion, and the dissolytion takes effect, subject 
to appeal. Wharton. It effects a conditional 
divorce, becoming absolute only upon the hap- 
pening of a prescribed contingency. Grant 
v. Grant, 84 N. J. Eq. 81, 92 A. 791, 798. 


—Decree of constitution. In Scotch practice. 
A decree by which a debt is ascertained. Bell. 
In technical language, a decree which is requi- 
site to found a title in the person of the cred- 
itor, whether that necessity arises from the 
death of the debtor or of the creditor. Id. 


DECREE 


—Decree of distribution. An instrument by 
which heirs receive property of a deceased ; 
it is a final determination of the parties to 
a proceeding. Fischer v. Dolwig, 29 N. D. 
561, 151 N. W. 431, 432. 


—Decree of forthcoming. In Scotch law. A 
decree made after an arrestment (q. v.) or- 
dering the debt to be paid or the effects of the 
debtor to be delivered to the arresting cred- 
itor. Bell. 


—Decree of insolvency. One entered in a pro- 
bate court, declaring the estate in question to 
be insolvent, that is, that the assets are not 


sufficient to pay the debts in full. Bush vy. 
Coleman, 121 Ala. 548, 25 So. 569; Walker 
v. Newton, 85 Me. 458, 27 A. 347. 

—Decree of locality. In Scotch law. The de- 


eree of a teind court allocating stipend upon 
different. heritors. 
portionment of a tithe rent-charge. 


~Decree of modification. In Scotch law. A 
decree of the teind court modifying or fixing 
a stipend. 


—Decree of nullity. One entered in-a suit for 
the annulment of a marriage, and adjudging 
the marriage to have been null and void ab 
initio. See Nullity. 


—Decree of registration. In Scotch law. A 
proceeding giving immediate execution to the 
creditor; similar to a warrant of attorney 
to confess judgment. 


—Decree pro confesso. One entered in a court 
of equity in favor of the complainant where 
the defendant has made no answer to the bill 


and its allegations are consequently taken “as 


confessed.” Ohio Cent. R. Co.. y. Central 
Trust Co., 183 U. 8. 83, 10 8. Ct. 235, 33 L. 
Ed. 561; Equity Rules 16,.17, of the United 
States courts (28 USCA § 723); Freem. Judg. 


$ 11; 1 Dan. Ch. Pr. 5th Am. ed. 517, n. It- 


is. merely an admission of the allegations of 
the pill well pleaded. Remington v. Barney, 
35 R. I. 267, 86 A. 891, 892. 


—Deficiency decrée.. In a mortgage foreclosure 
suit, a decree for the balance of the indebted- 
ness after applying the proceeds of a sale of 
the mortgaged property to such indebtedness. 
Commercial Bank of Ocala v. First Nat. Bank, 
80 Fla. 685, 87 So. 315, 316. 


DECREET. In Scotch law. The final judg- 
ment or sentence of a court. 


DECREET ABSOLVITOR. A decree dismiss- : 


ing a claim, or acquitting a defendant. 2 
Kames, Eq. 367. 


DECREET ARBITRAL. An award - of arbi- 
trators.. :1 Kames, Eq. 312, 313; 2 Kames Eq. 
367. 


DECREET COGNITIONIS: CAUSA. “When a’ 
creditor brings his action against thé heir of 


It is equivalent to the ap-. 
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his debtor in order to constitute the debt 
against him and attach the lands, and the heir 
appears and renounces the succession, the 
court then pronounces a decree cognitionis 
causéd. Bell. . 


DECREET CONDEMNATOR. One where 
the decision is in favor of the plaintiff. Ersk. 
Inst. 4, 3, 5. 


DECREET OF VALUATION OF TEINDS. A 
sentence of the court of sessions, (who are 
now in the place of the commissioners for the 
valuation of teinds,) determining the extent 
and value of teinds. Bell. 


DECREMENTUM MARIS. Lat. In old Eng- 
lish law. Decrease of the sea; the receding 
of the sea from the land. Callis, Sewers, (53,) 
65.- See Reliction. 


DECREPIT. This term designates a person 
who is disabled, incapable, or incompetent, 
either from physical or mental weakness or 
defects, whether produced by age or other 
causes, to such an extent as to render the 
individual comparatively helpless in a per- 
sonal conflict with one possessed of ordinary 
health and strength. Hall v. State: 16 Tex. 
App. 11, 49 Am. Rep. 824. 


DECRETA. In the Roman law. Judicial 
sentences given by the emperor as supreme 
judge. 


Decreta conciliorum non ligant reges nostros. 


_ Moore, 906. The decrees of councils bind not 


our kings. 
DECRETAL ORDER. See Decree; Order. 


DECRETALES BONIFACII OCTAVI. A sup- 
plemental collection of the canon law, pub- 
lished by Boniface VIII. in 1298, called, also, 
“Liber Sextus Decretalium,” (Sixth Book of 
the Decretals.) 


DECRETALES GREGORII NONI.. The de- 
cretals of Gregory the Ninth. A collection of 
the laws of the church, published by order of 
Gregory IX. in 1227. It is composed of five 
books, subdivided into titles, and each title 
is divided into chapters. They are cited by 
using an X, (or extra;) thus “Cap. 8 X de: 
Regulis Juris,” ete. 


DECRETALS. In ecclesiastical law. Letters 
of the. pope, written at the suit or instance 
of one or more persons, determining some 
point or question in ecclesiastical law, and 
possessing the force of law, within the Roman 
Catholic Church. The decretals form the 
second part of the body of canon law. 

This is also the title of the second of the 
two great divisions of the canon law, the first 


. being called the “Decree,” (decretum.) 


DECRETO. In Spanish colonial law. An or- 
der emanating from some superior tribunal, 
promulgated in the name and by the author- 
ity of the sovereign, in relation to ecclesiasti- 
cal matters, Schm. Civil Law, 93, note. 
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DECRETUM. 


In the Civil Law 


A species of imperial constitution, being a 
judgment or sentence given by the emperor 
upon hearing of a cause (quod imperator cog- 
noscens decrevit). Inst. 1, 2, 6. 


In Canon Law 


An ecclesiastical law, in contradistinction 
to a secular law, (lez.) 1 Mackeld. Civil Law, 
p. 81, § 93, (Kaufmann’s note.) 


DECRETUM GRATIANI. Gratian’s decree, 
or decretum. A collection of ecclesiastical 
law in three books or parts, made in the year 
1151, by Gratian, a Benedictine monk of Bol- 
ogna, being the oldest as well as the first in 
order of the collections which together form 
the body of the Roman canon law. 1 BI. 
Comm. 82; 1 Reeve, Eng. Law, 67. 


DECROWNING. The act of depriving of a 
crown. 


DECRY. Tocry down; to deprive of credit. 
“The king may at any time decry or cry down 
any coin of. the kingdom, and make it no long- 
er current.” 1 Bl. Comm. 278. 


DECURIO. Lat. A decurion. In the provin- 
cial administration of the Roman empire, the 
decurions were the chief men or official per- 
sonages of the large towns. Taken as a body, 
the decurions of a city were charged with the 
entire control and administration of its in- 
ternal affairs; having powers both magisteri- 
al and legislative. See 1 Spence, Eq. Jur. 54. 


DEDBANA. In Saxon law. An actual homi- 
cide or manslaughter. 


DEDI. (Lat. I have given.) A word used in 
deeds and other instruments of conveyance 
when such instruments were made in Latin, 
and anciently held to imply a warranty of 
title. Deakins v. Hollis, 7 Gill & J. (Md.) 315. 


DEDI ET CONCESSI. I have given and 
granted. The operative words of conveyance 
in aucient charters of feoffment, and deeds 
of gift and grant; the English “given and 
granted” being still the most proper, though 
not the essential, words by which such con- 
veyauces are made. 2 Bl. Comm. 53, 316, 317; 
1 Steph. Comm. 164, 177, 473, 474, 


DEDICATE. To appropriate and set apart 
one’s private property to some publie use; 
as to make a private way public by acts evine- 
ing an intention to do so. 


DEDICATION. In real property law. An 
appropriation of land to some public use, made 
by the owner, and ‘accepted for such use by 
or on behalf of the public; a deliberate ap- 
propriation of land by its owner for any gen- 
eral and public uses, reserving to himself no 
other rights than such as are compatible with 
the full exercise and enjoyment of the public 
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useg to which the property has been devoted. 
People v. Marin County, 103 Cal. 223, 37 P. 
208, 26 L. R. A. 659; Grogan v. Hayward (C. 
©) 4 F. 161; Gowan v. Philadelphia Exch. 
Co., 5 Watts & S. (Pa.) 141, 40 Am. Dec. 489; 
Alden Coal Co. v. Challis, 200 Ill 222, 65 N. 
E. 665; Barteau v. West, 23 Wis. 416; Wood 
v. Hurd, 34 N. J. Law, 87; City of St, Peters- 
burg v. Meloche, 92 Fla. 770, 110 So. 341, 342; 
Carpenter v. City of St. Joseph, 263 Mo. 705, 
174 S. W. 53, 56; Harris v, City of St. Hel- 
ens, 72 Or. 377, 143 P. 941, 943, Ann. Cas. 
1916D, 1073; Town of Glendale v. Glendale 
Improvement Co., 103 W. Va. 91, 187 S. E. 
353, 354; Du Pont v. Miller, 310 Ill. 140, 141 
N. E. 423, 425; Western Union Telegraph Co. 
v. Georgia R. & Banking Co. (D. C.) 227 F. 
276, 285; Gore v. Blanchard, 96 Vt. 234, 118 
A. 888, 890; Manning v. House, 211 Ala. 570, 
100 So. 772, 774; Grady v. City of Greenville, 
129 S. C. 89, 123 S. E. 484, 496; Stollenwerck 
v. Greil, 205 Ala. 217, 87 So. 388, 340; Brad-- 
ford v. Fultz, 167 Icwa, 686, 149 N. W. 925, 
928; Village of Clayton v. Colorado & S. Ry. 
Co., 30 N. M. 280, 232 P. 521, 522; City of 
Tulsa v. Aaronson, 103 Okl. 159, 229 P. 596, 
598; Knox v. Roehl, 153 Wis. 239, 140 N. W. 
1121, 1123; Kirkland v. City of Tampa, 75 
Fla. 271, 78 So. 17, 19; In re East 177th 
St. in Borcugh of the Bronx, New York City, 
239 N. Y. 119, 145 N. E. 903, 905; Mebane v. 
City of Wyune, 127 Ark. 364, 192 S. W. 221, 
222. 
Express or Implied 


A dedication may be express, as where the 
intention to dedicate is expressly manifested 
by a deed or an explicit oral or written decla- 
ration of the owner, or some other explicit 
manifestation of his purpose to devote the 
land to the public use. An implied dedication 
may be shown by some act or course of con- 
duct on the part of the owner from which a 
reasonable inference of intent may be drawn, 
or which is inconsistent with any other theory 
than that he intended a dedication. Culmer 
v. Salt Lake City, 27 Utah, 252, 75.P. 620; 
San Antonio v. Sullivan, 23 Tex. Civ. App. 619, 
57 5. W. 42; Kent v. Pratt, 73 Conn. 573, 48 
A. 418; Hurley v. West St. Paul, 83 Minn. 401, 
86 N. W. 427; People v. Marin County, 103 
Cal. 223, 37 P. 2038, 26 L. R. A. 659; Schmidt 
v. Town of Battle Creek, 188 Iowa, 869, 175 
N. W. 517, 519; Porter v. City of Stuttgart, 
185 Ark. 48, 204 S. W. 607, 608; H. A. Hilmer 
Co. v. Behr, 264 Tl. 568, 106 N. E. 481, 486; 
Christianson v. Caldwell, 152 Wis. 135, 139 
N. W. 751, 752; Bennington County v. Town 
of Manchester, 87 Vt. 555, 90 A. 502, 508; 
Hedge v. Cavender, 217 Ky. 524, 290 S. W. 
342, 343; Village of Benld v. Dorsey, 311 
Tl. 192, 142 N. E. 563, 565; Burk v. Diers, 
102 Neb. 721, 169 N. W. 263, 264; Ilinois Cent. 
R. Co. v. Bennett (C. C. A.) 296 F. 486, 437. 


Common-Law or Statutory 


A common-law dedication is one made as 
above described, and may be either express 
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or implied. A statutory dedication is one 
made under and in conformity with the pro- 
visions of a statute regulating the subject, 
and is of course necessarily express San An- 
tonio v. Sullivan, 23. Tex. Civ. App. 619, 57 S. 
W. 42; People v. Marin County, 103 Cal. 2238, 
37 Pac. 208, 26 L. R. A. 659; Poindexter v. 
Schaffner (Tex. Civ. App.) 162 S. W. 22, 23; 
Kaufman v. City of Butte, 48 Mont. 400, 138 
P. 770, 771; City of Palmetto v. Katsch, 86 
Fla. 506, 98 So. 352, 353; Nesbitt v. Demas- 
ters, 44 Idaho, 148, 255 P. 408, 409; Jungels 
v. Schramel, 158 Minn, 98, 197 N. W. 99, 100; 
‘City of Miami v. Florida East Coast Ry. Co., 
79 Fla, 539, 84 So. 726, 729. 


In Copyright Law 


The first publication of a work, without 
having secured a copyright, is a dedication of 
it to the public; that having been done, any 

„one may republish it. Bartlett v. Crittenden, 
5 McLean, 32, Fed. Cas. No. 1,076. 


DEDICATION-DAY. The feast of dedica- 
tion of churches, or rather the feast day of 
the saint and patron of a church, which was 
celebrated not only by the inhabitants of the 
place, but by those of all the neighboring vil- 
lages, who usually came thither; and such 
assemblies were allowed as lawful. It was 
usual for the people to feast and to drink on 
those days. Cowell. 


DEDIMUS ET CONCESSIMUS. (Lat. We 
have given and granted.) . Words used by the 
king, or where there were more srantors than 
one, instead of dedi et concessi. 


DEDIMUS POTESTATEM. (We have given 
power.) In English practice. A writ or 
commission issuing out of chancery, empower- 
ing the persons named therein ‘to perform 
certain acts, as to administer oaths to defend- 
ants in chancery and take their answers, to 
administer oaths of office to justices of the 
peace, etc. 3 Bl. Comm. 447. It was an- 
ciently allowed for many purposes not now in 
use, as to make an attorney, to take the ac- 
Knowledgment of a fine, etc. 

In the United States, a commission to take 
testimony is sometimes termed a “dedimus 
potestatem.” Buddicum v. Kirk, 3 Cranch, 
293, 2 L. Ed. 444; Sergeant’s Lessee v. Bid- 
dle, 4 Wheat. 508, 4 L. Ed. 627, 


DEDIMUS POTESTATEM DE ATTORNO 
FACIENDO. In old English practice. <A 
writ, issued by royal authority, empowering 
an attorney to appear for a defendant. Prior 
to the statute of Westminster 2, a party could 
not appear in court by attorney without this 
writ. 


DEDITION, The act of yielding up any- 
thing; surrender. 


DEDITITII. In Roman law. Criminals who 
had been marked in the face or ‘on the body 
with fire or an iron, so that. the mark could 
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not be erased, and subsequently manumitted. 
Calvin. 


DEDUCTION. By “deduction” is understood 
a portion or thing which an heir has.a right 
to take from the mass of the succession be- 


fore any partition takes place. Civil Code 
La. art. 1358. 
DEDUCTION FOR NEW. In marine insur- 


ance, An allowance or drawback credited to 
the insurers on the cost of repairing a ves- 
sel for damage arising from the perils of the 
sea insured against. This allowance is usual- 
ly one-third, and is made on the theory that 
the parts restored with new materials are 
better, in that proportion than they were be- 
fore the damage. 


DEED. At common law, a sealed instrument, 
containing a contract or covenant, delivered 
by the party to be bound thereby, and accept- 
ed by the party to whom the contract or cov- 
enant runs. Co. Litt, 171; 2 Bl. Comm. 295; 
Shepp. Touchst. 50. 

A writing containing a contract sealed and 
delivered. 3 Washb. Real Prop. 239; Sanders 
v. Riedinger, 30 App. Div. 277, 284, 51 N. Y. 
S. 937, 942; Grogan v. Garrison, 27 Ohio St. 
50, 68. An instrument in writing, upon paper 
or parchment, between parties able to con- 
tract, subscribed, sealed, and delivered. 
4 Kent, Comm. 452; American Ins. Co. of 
Chicago v. Avery, 60 Ind. 572; American 
Button-Hole Overseaming S. M. Co. v. Bur- 
lack, 35 W. Va. 647, 14 8. E. 319; Interstate 
R. Co. v. Roberts, 127 Va. 688, 105 S. E. 463, 
464; Jeffery v. Underwood, 1 Ark. (1 Pike) 
10$, 112. 

In a more restricted sense, a written in- 
strument, signed, sealed, and delivered, by 
which one person conveys land, tenements, or 
hereditaments to another. This ‘is its ordi- 
nary modern meaning, at least in those juris- 
dictions which adhere to the common-law rule 
making a seal essential to the validity and 
operative effect of a deed of conveyance, 18 
C. J. 191; Sanders v. Riedinger, 30 App. Div. 
277, 51 N. Y. 8. 987; Reed v. Hazleton, 37 
Kan. 321, 15 P. 177; Dudley v. Sumner, ë 
Mass, 470; Fisher v. Pender, 52 N. C. 485; 
McMee v. Henry, 163 Ky. 729, 174 S. W. 746, 
747; Dunham v. Marsh, 52 N. J. Eq. 256, 30 
A. 473, 474; Hood v. Fletcher, 31 Ariz. 456, 
254 P. 228, ' 224; Wilson v. Beck (Tex. Civ. 
App.) 286 $. W. 315, 320. 

A writing under seal by which lands, tene- 
ments, or hereditaments are conveyed for an 
estate not less than a freehold. 2 Bl. Comm. 
294. 


The term may include a mortgage of real estate. 
Lockridge y. McCommon, 90 Tex. 234, 38 S. W. 33, 
35 (citing Hellman v. Howard, 44 Cal. 110); Par- 
sons v. Denis (C. C.) 7 F.. 317; Daly y. Minnesota 
Loan & Investment Co., 43 Minn. 517, 45 N., wW. 1100, 
1101; People v. Caton, 25 Mich, 388, 391; Pfeaff 
v: Jones, 50 Md. 263, 271; Morgan’ ¥. “Wickliffe, “15 
Ky. 226, 72 8. W. 1122. But, contra, see Eaton y, 
White, 18 ‘Wis. 617, 519; National ‘Bank of Colum- 


bus v. Tennessee Coal, Iron & Railroad Co., 62 
Ohio St. 564, 57 N. B. 450; Bucklin v. Bucklin, *40 
N. Y. (1 Keyes) 141, 145. Similarly a lease for 
years under seal may be a deed. Hutchinson v. 
Bramhall, 42 N. J. Eq. 372, 7 A. 873, 875. And a 
lease exceeding twenty-one years is held to be with- 
in the term. St. Vincent’s Roman Catholic Con- 
gregation of Plymouth v. Kingston Coal Co., 221 
Pa. 349,-70 A. 838, 839. But a stipulation for a 
deed prohibiting drilling for oil or gas was held 
not to include a lease. Test Oil Co. v. La Tourette, 
19 Okl. 214, 91 P. 1025, 1029. 


A deed implies, at common law, a sealed in- 


strument. 2 Bl. Comm. 295; Davis v. Bran- 
don, 2 Miss. (1 How.) 154, 155; Rondot v. 
Rogers Tp., 39 C. C. A. 462, 99 F. 202, 209; 
Strain v. Fitzgerald, 128 N. C. 396, 38 8. E. 
929, 930; Egan v. Horrigan, 96 Me. 46, 51 A. 
246, 248; Williams v. State, 25 Fla. 734, 6 So. 
831, 8382, 6 L. R. A. 821; McLeod v. Lloyd, 
43 Or. 260, 71 P. 795, 798, 74 P. 491; Floyd 
v. Ricks, 14 Ark. 286, 295, 58 Am. Dec. 374; 
Jerome v. Ortman, 66 Mich. 668, 33 N. W. 
759; Brown v. Dickey, 106 Me. 97, 75 A. 
382, 8385; Jackson v. Security Mut. Life Ins, 

- Co., 233 IN. 161, 84 N. E. 198, 200. But the 
term is also applied to similar instruments, 
not under seal, executed in jurisdictions in 
which the use of seals is unknown (see 
Steigenberger v. Carr, 3 M. & G., 191, 199, 42 
E C L 107, 133 Reprint 1111), or in which 
seals have been rendered unnecessary by stat- 
ute. See Tatum v. Tatum, 1 So. 195, 81 Ala. 
388; Henderson v. Howard, 147 Ga. 371, 94 8. 
E. 251; Pierson v. Armstrong, 1 Iowa, 282; 
Mee v. Benedict, 98 Mich. 260, 57 N. W. 175, 
22 L. R. A. 641, 39 Am. St. Rep. 543; Gibbs 
v. McGuire, 70 Miss. 646, 12 So, 829. 


The essential difference between a ‘‘deed’’ and 
a “will” is that the former passes a present in- 
terest and the latter passes no interest until after 
the death of the maker. Willis v. Fiveash (Tex. 
Civ. App.) 297 S. W. 509, 510; Taylor v. Purdy, 
151 Ky. 82, 151 S. W. 45, 46; Harber v. Harber, 152 
Ga, 98, 108 S. E. 520; Henderson v. Henderson, 210 
Ala. 78, 97 So. 358, 372; Phifer v. Mullis, 167 N. 
C. 405, 83 S. E. 582, 584; Bowdoin College v. Merritt 
(C. C.) 75 F. 480, 488; Ellis vi Pearson, 104 Tenn. 
591, 58 S. W. 318; McDaniels v. Johns, 45 Miss. 682, 
641; Hazleton v. Reed, 46 Kan. 78, 26 P. 450, 451, 
26 Am. St. Rep. 86. A will is “an instrument by 
which a person makes a disposition of his prop- 
erty to take effect after his decease, which is in 
its own nature ambulatory and revocable during 
his life. It is this ambulatory quality which forms 
the characteristic of wills; for, though a disposi- 
tion by deed ‘may postpone the possession ar en- 

- Joyment, or even the vesting, until the death of 
the disposing party, yet the postponement is in 
such case produced by the express terms, and does 
not result from the nature of the instrument.” 
In re Hall’s Estate, 149 Cal. 143, 84 P. 839, 840; 
Robb v. Washington & Jefferson College, 185 N. Y. 
485, 78 N. E. 359, 361 (quoting and adopting defini- 
tion in Jarman, Wills, p. 17). The main test, 
however, whether a writing is a will or deed, is the 
animus testandi, Belgrade v, Carter (Tex. Civ. 
App.) 146 S. W. 964, 965; McLain v. Garrison, 39 
Tex. Civ. App. 431, 88 S. W. 484, 89 S. W. 284 (cit- 
ing Gillham v. Mustin, 42 Ala. 866; Trawick v., 
Davis, 85 Ala. 345, 5 So, 83); Cribbs v. Walker, 74 
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Ark, 104, 85 S. W. 244, 245; Ecklar’s Admi'r y. Robin- 
son (Ky.) 96 S. W. 845, 846; Harber v. Harber, 
152 Ga. 98, 108 S. E. 620. “Deeds” are trreyocable 
and take effect by deliyery, while “wills” are al- 
ways revocable during testamentary capacity and 
take effect only after testator’s death. Self v. 
Self, 212 Ala. 512, 103 So. 591, 592, If a document 
cannot be revoked or impaired by the grantor, it 
is a “deed,” but if the grantor recites an unquali- 
fied power of revocation, it is a “will.” Craft v. 
Moon, 201 Ala. 11, 75 So. 302, 308. An instrument 
purporting to convey title to lands on its delivery 
is a deed and not a will, though possession -be 
deferred until the grantor’s death. Lovenskoild v. 
Casas. (Tex. Civ. App.) 196 S. W. 629, 681. 

The term is also used as synonymous with 
“fact,” “actuality,” or “act of parties.” Thus 
a thing “in deed” is one that has been really 
or expressly done; as opposed to “in law,” 
which means that it is merely implied or pre- 
sumed to have been done. 


—Deed in fee. A deed conveying the title to 
land in fee simple with the usual covenants. 
Rudd v. Savelli, 44 Ark. 152; Moody v. 
Spokane & U. H. St. Ry. Co., 5 Wash. 699, 32 
P. 751. 


—Deed indented, or indenture. In conveyance- 
ing. A deed executed or purporting to be ex- 
ecuted in parts, between two or more parties, 
and distinguished by having the edge of the 
paper or parchment on which it is written in- 
dented or cut at the top in a particular man- 
ner. This was formerly done at the top or 
side, in a line resembling the teeth of a saw; 
a formality derived from the ancient practice 
of dividing chirographs; but the cutting is 
now made either in a waving line, or more 
commonly by notching or nicking the paper at 
the edge. 2 Bl, Comm. 295, 296; Litt. § 370; 
Smith, Cont. 12. : 


—Deed of covenant. Covenants are sometimes 
entered into by a separate deed, for title, or 
for the indemnity of a purchaser or mortga- 
gee, or for the production of title-deeds. A 
covenant with a penalty is sometimes taken 
for the payment of a debt, instead of a bond 
with a condition, but the legal remedy is the 
same in either case. 


—Deed of release. One releasing property 
from the incumbrance of a mortgage or simi- 
lar pledge upon payment or performance of 
the conditions; more specifically, where a 
deed of trust to one or more trustees has been 
executed, pledging real property for the pay- 
ment of a debt or-the performance of other 
conditions, substantially as in the case of a 
mortgage, a deed of release is the conveyance 
executed. by the trustees, after payment or 
performance, for the purpose of divesting 
themselves of the legal title and revesting it 
in the original owner. See Swain v. McMil- 
lan, 30 Mont. 433, 76 Pac. 943. 


—Deed of separation. An instrument by 
which, through the medium of some third 
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person acting as trustee, provision is made by 
a husband for separation from his wife and 
for her separate maintenance. Whitney v. 
Whitney, 15 Misc. 72, 36 N. Y. S. 891, 892. 


—Deed of settlement. A deed formerly used 
in England for the formation of joint stock 
companies constituting certain persons trus- 
tees of the partnership property and contain- 
ing regulations for the management of its pri- 
vate affairs. They are now regulated by ar- 
ticles of association. 


—Deed of trust. An instrument in use in many 
states, taking the place and serving the uses 
of a common-law mortgage, by which the le- 
gal title to real property is placed in one or 
more trustees, to secure the repayment of a 
sum of money or the performance of other 
conditions,. Bank v. Pierce, 144 Cal. 434, TT 
Pac. 1012. See Trust Deed. 


—Deed poll. A deed which is made by one 
party only. See Hawkins v. Corbit, 88 OKI. 
275, 201 P. 649, 653. A deed in which only 
the party making it executes it or binds him- 
self by it as a deed. 3 Washb. R. P. 311. 
It was originally so called because the edge 
of the paper or parchment was polled or cut 
in a straight line, wherein it was distinguish- 
ed from a deed indented or indenture. As to 
a special use of this term in Pennsylvania in 
colonial times, see Herron v. Dater, 120 U. S. 
464, 7 S. Ct. 620, 624, 30 L. Ed. 748 (citing 
Evans v. Patterson, 71 U. S. [4 Wall] 224, 
18 L. Ed. 398). 


—Deed to lead uses. A .deed made before a 
fine or common recovery, to show the object 
thereof. 


—Gratuitous deed. One made without consid- 
eration. 2 Steph. Com. 47. 

As to “Quitclaim” deed, “Tax” deed, 
“Trust” deed, and “Warranty” deed, see those 
titles. 


DEEM. To hold; consider; adjudge; con- 
demn; determine; treat as if; construe. 
Cory v. Spencer, 67 Kan. 648, 73 Pac. 920, 
63 L. R. A. 275; Blaufus v. People, 69 N. Y. 
111, 25 Am. Rep. 148; U. S. v. Doherty (D. 
€.) 27 Fed. 730; Leonard v. Grant (C. C.) 5 
Fed. 11; Douglas v. Edwards (0. C. A.) 298 
F. 229, 237; In re Schmidt's Estate, 134 
Wash. 525, 236 P. 274, 275; State v. Holmes, 
133 Wash. 543, 234 P. 275, 276; In re Green’s 
Estate, 99 Mise. 582, 164 N. Y. S. 1063, 1083; 
Harder v. Irwin (D. C.) 285 F. 402, 404; State 
v. District Court of Eighth Judicial Dist. in 
and for Cascade County, 64 Mont. 181, 20$ P. 
952, 955; First Nat. Bank v. Dodd, 118 Or. 
1, 245 P. 503, 504. But see Kleppe v. Odin 
Tp., McHenry County, 40 N. D. 595, 160 N. 
W. 813, 314, which gives “deemed” the force 
of only a “disputable presumption,” or of 
prima facie evidence. When, by statute, cer- 
tain acts are “deemed” to be a crime of a 
` particular nature, they are such crime, and 
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not a semblance of it, nor a mere fanciful ap- 
proximation to or designation of the offense. 


Com. v. Pratt, 132 Mass. 247; Commonweatlh 
v. Brue, 284 Pa, 294, 181 A. 367, 368. 


DEEMSTERS. Judges in the Isle of Man, 
who decide all controversies without process, 
writings, or any charges. These judges are 
chosen by the people, and are said by Spelman 
to be two in number. Spelman. 


DEER-FALD. A park or fold for deer. 


DEER-HAYES. Engines or great nets made 
of cord to catch deer. 19 Hen. VIII. c. 11. 


DEFACE. To mar or destroy the face (that 
is, the physical appearance of written or in- 
scribed characters as expressive of a definite 
meaning) of a written instrument, signature, 
inscription, etc., by obliteration, erasure, can- 
cellation, or superinscription, so as to render 
it illegible or unrecognizable. Linney v. 
State, 6 Tex. 1, 55 Am. Dec. 756. See Cancel. 
In re Parsons’ Will, 195 N. Y. S. 742, 745, 119 
Misc, 26. Also used in respect of injury to 
monument, buildings and other structures. 
Saffell v. State, 113 Ark. 97, 167 S. W., 483. 


DEFALCATION. The act of a defaulter; 
misappropriation of trust funds or money 
held in any fiduciary capacity; failure to 
properly account for such funds. Usually 
spoken of officers. of corporations or public 
officials. In re Butts (D. C.) 120 F. 970; Craw- 
ford v. Burke, 201 Ill, 581, 66 N. E. 888. 
Also set-off. The diminution of a debt or 
claim by deducting from it a smaller claim 
held by the debtor or payor. Iron Works v. 
Cuppey, 41 Iowa, 104; Houk v. Foley, 2 Pen. 
& W. (Pa.) 250; McDonald v. Lee, 12 La. 435. 


DEFALK. To set off one claim against an- 
other; to deduct a debt due to one from a 
debt which one owes. Johnson v. Signal Co., 
57 N. J. Eg. 79, 40 A. 198; Pepper v. Warren, 
2 Marv. (Del.) 225, 43 A. 91; Burris v. Boone, 
4 Boyce (Del.) 148, 86 A. 730. This verb cor- 
responds only to the second meaning of “de- 
faleation” as given above; a public officer or 
trustee who misappropriates or embezzles 
funds in his hands is not said to “defalk.” 


DEFAMATION. The taking from one’s repu- 
tation. The offense of injuring a person’s 
character, fame, or reputation by false and 
malicious statements. The term seems to in- 
clude both libel and slander. Printing Co. v. 
Moulden, 15 Tex. Civ. App. 574, 41 S. W. 381; 
Moore v. Francis, 121 N, XY. 199, 23 N. B. 1127, 
8 L. R. A. 214, 18 Am. St. Rep. 810; Hollen- 
beck v. Hall, 108 Iowa, 214, 72 N. W. 518, 39 
L. R. A, 784, 64 Am. St. Rep. 175; Shaw v. 
Bender, 90 N. J. Law, 147, 100 A. 196, 197; 
Gundram v. Daily News Pub. Co., 175 Iowa, 
60, 156 N. W., 840, 841. 


DEFAMATORY PER QUOD. In respect of 
words: Those which require an allegation of 
facts, aside from the words contained in the 
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article, by way of innuendo, to show wherein 
the words used libel the plaintiff, in order to 
state a cause of action in a complaint. Row- 
an v. Gazette Printing Co., 74 Mont. 326, 239 
P. 1035, 1037. 


DEFAMATORY PER SE. In respect of 
words: Those which by themselves, and as 
such, without reference to extrinsic proof, 
injure the reputation of the person to whom 
they are applied. Manley v. Harer, 73 Mont. 
253, 235 P. 757, 758. ` 


DEFAMES. L. Fr. Infamous. Britt. c. 15. 


DEFAULT. The omission or failure to ful- 
fill a duty, observe a promise, discharge an 
obligation, or perform an agreement. State 
v. Moores, 52 Neb. 770, 73 N. W. 299; Osborn 
v. Rogers, 49 Hun, 245, 1 N. Y. Supp. 623; 
Mason v. Aldrich, 36 Minn. 283, 30 N. W. 884; 
Walsh v. Methodist Episcopal Church South, 
of Paducah (Tex. Civ. App.) 173 S. W. 241, 
244; Daly v. Haight, 170 App. Div. 469, 
156 N. Y. S. 588, 541; Harly-Foster Co. v. 
Gottlieb (Tex. Civ. App.) 214 S. W. 520, 522; 
Amdur v. Shapiro, 220 App. Div. 460, 221 N. 
Y. S. 641, 642; Halverhout v. Southwestern 
Milling Co., 97 Kan. 484, 155 P. 916, 917; 
Southern Transp. Co. v. Unkel (D. C.) 236 F. 
779, 782; The Olaf (D. C.) 248 F. 807, 811; 
The Nivose (D. C.) 291 F. 412, 414; P. Dough- 
erty Co. v. 2,471 Tons of Coal Ex Barge Ann- 
apolis (D. C.) 278 F. 799, 801. 


In Practice 


Omission; neglect or failure of any party 
to take step required of him in progress of 
cause. When a defendant in an action at law 
omits to plead within the time allowed him 
for that purpose, or fails to appear on the 
trial, he is said to make default, and the judg- 
ment entered in the former case is technically 
called a “judgment by default.” 3 Bl. Comm. 
386; 1 Tidd, Pr. 562; Page v. Sutton, 29 Ark. 
306; Gregson v. Superior Court, 46 R. I. 362, 
128 A. 221, 222, 


in General 


—Default of issue. Failure to have living chil- 
dren or descendants at a given time or fixed 
point. George v. Morgan, 16 Pa. 106; In re 
Van Cleef, 157 N. Y. S. 549, 551, 92 Mise. 689. 


—Defaulter. One who makes default. One 
who misappropriates money held by him in an 
official or fiduciary character, or fails to ac- 
count for such money. 


—Judgment by default. One entered upon the 
failure of a party to appear or plead at the 
time appointed. See Judgment. 


DEFEASANCE. An instrument which de- 
feats the force or operation of some other 
deed or estate. ‘That which is in the same 
deed is called a “condition”; and that which 
is in another deed is a “defeasance.” Com. 
Dig. ‘“Defeasance.” Beindorf v. Thorpe, 90 
OKI. 191, 203 P. 475, 477; In re Sachs (D. Q.) 21 
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¥.(2d) 984, 986 ; Mason v. Finley, 129 S. C. 367, 
124 S. E. 780, 782; MecCrimmon v. National 
Bank of Savannah, 25 Ga. App. 825, 105 S. E. 
44, 45; Kinney v. Heatherington, 38 Okl. 74, 
131 P. 1078, 1082. 


In Conveyancing 


A collateral deed made at the same time 
with a feoffment or other conveyance, con- 
taining certain conditions, upon the perform- 
ance of which the estate then created may be 
defeated or totally undone. 2 Bl. Comm. 327; 
Co. Litt. 236, 237. . 

An instrument accompanying a bond, recog- 
nizance, or judgment, containing a condition 
which, when performed, defeats or undoes it. 
2 BL Comm. 342; Co. Litt. 236, 237; Miller 
v. Quick, 158 Mo. 495, 59 S. W. 955; Harrison 
v. Philips’ Academy, 12 Mass. 456; Lippincott 
v. Tilton, 14 N. J. Law, 361; Nugent v. Riley, 
1 Mete. (Mass.) 119, 35 Am. Dec. 355. . 


DEFEASIBLE. Subject to be defeated, an- 
nulled, revoked, or undone upon the happen- 
ing of a future event or the performance of a 
condition subsequent, or by a conditional 
limitation. Usually spoken of estates and in- 
terests in land. For instance, a mortgagee’s 
estate is defeasible (liable to be defeated) by 
the mortgagor’s equity of redemption. Penick 
v. Atkinson, 139 Ga. 649, 77 S. E. 1055, 1057, 
46 L. R. A. (N. 8.) 284, Ann. Cas, 1914B, 842; 
Elkins v. Thompson, 155 Ky. 91, 159 S. W. 
617, 618; Robb’s Guardian v. Orm’s Ex’r, 
164 Ky. 752, 176-8. W. 221, 223; Cooper’s 
Adm’r v. Clarke, 192 Ky. 404, 283 S. W. 881, 
882; Murphy v. Murphy, 182 Ky. 731, 207 S. 
W. 491, 498. 


DEFEASIBLE FEE. An estate in fee that is 
liable to be defeated by some future contin- 
gency; e. g., a vested remainder which might 
be defeated by the death of the remainderman 
before the time fixed for the taking effect of 
the devise. Forsythe v. Lansing, 109 Ky. 518, 
59 S. W. 854; Wills v. Wills, 85 Ky. 486, 3 S. 
W. 900. . 


DEFEASIBLE TITLE. One that is liable to 
be annulled or made void, but not one that is 
already void or an absolute nullity. Elder v. 
Schumacher, 18 Colo. 433, 33 P. 175. 


DEFEAT. To prevent, frustrate, or circum- 
vent; as in the phrase “hinder, delay, or de- 
feat creditors.” Coleman v. Walker, 3 Mete. 
(Ky.) 65, 77 Am. Dec. 163; Walker v. Sayers, 
5 Bush (Ky.) 581; Reuff-Griffin Decorating 
Co. v. Wilkes, 191 S. W. 448, 446, 173 Ky. 566. 

To overcome or prevail against in any con- 
test; as in speaking of the “defeated party” 
in an action at law. Wood v. Bailey, 21 Wall. 
642, 22 L. Ed. 689; Goff vy. Wilburn (Ky.) 79 
S. W. 233. 

To annul, undo, or terminate; as, a title 
or estate, See Defeasible. - 


DEFECT. The want or absence of some le- 
gal requisite; deficiency; imperfection; in- 


. sufficiency. Haney-Campbell Co, v. Creamery 


‘DEFECT IN HIGHWAY OR STREET 


Ass'n, 119 Iowa, 188, 93 N. W. 297; Bliven v. 
Sioux City, 85 Iowa, 346, 52 N. W. 246; Stab- 
ler v. Adamson, 73 Mont. 490, 237 P. 483, 486; 
Phillips v. Tuscaloosa County, 212 Ala. 357, 
102 So. 720, 721; Lamberti v. Neal, 253 Mass. 
99, 148 N. E. 463, 465; Wells v. C. A. Agar 
& Co., 176 App. Div. 495, 162 N. Y. S. 1078; 
Sappenfield v. National Zinc Co., 94 Kan. 22, 
145 P. 862, 863; Wiley v. Solvay Process 
Co., 215 N. Y. 584, 109 N. E. 606, 608, Ann. Cas. 
1917A, 814; Payne v. Harris (Tex. Civ. App.) 
228 S. W. 350, 353; Id. (Com. App.) 241 S. 
W. 1008, 1010. 


DEFECT IN HIGHWAY OR STREET. Ordi- 
narily anything in the condition or state of 
highway or street that renders it unreason- 
ably safe for travel. Valvoline Oil Co. v. 
Town of Winthrop, 235 Mass. 515, 126 N. E. 
895, 898; Story v. Board of Com’rs of Brown 
County, 116 Kan. 300, 226 P. 772, 773; Wolf 
v. State, 122 Mise. 381, 202 N. Y. S. 754, 756; 
Titus v. Town of Bloomfield, 80 Ind. App. 
483, 141 N. E. 360; Burnett v. City of Green- 
ville, 106 S. C. 255, 91 S. E. 203, Ann. Cas, 
19180, 363; Earle v. Inhabitants of Town of 
Concord, 260 Mass. 539, 157 N. BE. 628, 629, 
53 A. L. R. 762; Sexton v. City of Rock Hill, 
107 S. C. 505, 93 S. E. 180, 181. 


DEFECT IN MACHINERY. Under Code 
1907, § 3910, subd. 1, making the master lia- 
ble for injury from defects in the condition 
of works or machinery, it is essential that 
there be inherent condition of a permanent 
nature which unfits machine for its uses, 
Some weakness of construction with reference 
to the proposed uses, some misplacement of 
parts, or the absence of some part, some in- 
nate abnormal quality rendering its use dan- 
gerous, or some obstacle to the use or the way 
of use which is- part of the condition of the 
machinery itself. Caldwell-Watson Foundry 
& Machine Co. v. Watson, 183 Ala. 326, 62 So. 
859, 862. - 


DEFECT OF FORM. An imperfection in the 
style, manner, arrangement, or non-essential 
parts of a legal instrument, plea, indictment, 
etc., as distinguished from a “defect of sub- 
stance.” See infra. i 


DEFECT OF PARTIES. In pleading and 
practice. Insufficiency of the parties before 
a court in any given proceeding: to give it 
jurisdiction and authority to decide the con- 
‘troversy, arising from the omission or failure 
to join plaintiffs or defendants who should 
have been brought in; never applied to a 
superfluity of parties or the improper addi- 
tion of plaintiffs or defendants, Mader v. 
Plano Mfg. Co., 17 S. D. 558, 97 N. W. 843; 
Railroad Co. v. Schuyler, 17 N. Y. 603; Palm- 
er v. Davis, 28 N. Y. 245; Beach v. Water Co., 
25 Mont. 379, 65 P. 111; Weatherby v. Meikle- 
john, 61 Wis. 67, 20 N. W. 374; Stinchcomb v. 
Patteson, 66 OKL 80, 167 P. 619, 620; Baird v. 


‘Meyer, 55 N. D. 930, 215 N. W. 542, 544, 56. 


A. L. R. 175; Fisher y. Collver, 121 Or. 178, 


540 


254 P. 815, 816; Harris v. Cheetham (Sup.) 
180 N. Y. S. 106, 108; Rich v. Fry, 196 Ind. 
308, 146 N. E. 393, 396; Gagle v. Besser, 162 
Iowa, 227, 144 N. W. 3,4; Wolf v. Eppenstein, 
71 Or. 1, 140 P. 751, 754; Aaron v. Security 
Iny. Co., 51 8. D. 53, 211 N. W. 965, 987; Ram- 
sey v. Hughes, 212 Ky. 715, 280 S. W. 99, 100; 
Kirton v. Howard, 137 S., C. 11, 134 S. E. 859, 
869. 


DEFECT OF SUBSTANCE. An imperfection 
in the body or substantive part of a legal in- 
strument, plea, indictment, ete., consisting 
in the omission of something which is essen- 
tial to be set forth. State v. Startup, 39 N. 
J. Law, 432; Flexner v. Dickerson, 65 Ala. 
132. 


DEFECTIVE. Lacking in some particular 
which is essential to the completeness, legal 
sufficiency, or security of the object spoken of ; 
as a “defective” highway or bridge (Munson 
v. Derby, 37 Conn. 310, 9 Am. Rep. 332; Whit- 
ney v. Ticonderoga, 53 Hun, 214, 6 N. Y. S. 
844); machinery (Machinery Co. v. Brady, 
60 Ill. App. 379; Riccio v. Town of Plainville, 
106 Conn, 61, 186 A. 872, 873; Horton v. Mac- 
Donald, 105 Conn. 356, 135 A. 442, 444; Chan- 
ey v. Village of Riverton, 104 Neb. 189, 177 
N. W. 845, 846, 10 A. L. R. 244; Pasold v. 
Town of Dewitt, 198 Iowa, 966, 200 N. W. 595; 
Bryan v. City of West Palm Beach, 75 Fla. 
19, 77 So, 627; Detroit Automatic Scale Co. v. 
G. B. R. Smith Milling Co. [Tex: Civ. App.] 
217 S. W. 198); writ or recognizance (State v. 
Lavalley, 9 Mo. 836; McArthur v. Boynton, 19 
Colo. App. 234, 74 P. 542); or title (Copertini 
v. Oppermann, 76 Cal. 181, 18 P. 256). 


DEFECTIVE OR INSUFFICIENT SPECIFI- 
CATIONS BY PATENTEE. Any failure ei- 
ther to deseribe or to claim the eomplete in- 
vention upon which the application for pat- 
ent is founded. Robert v. Krementz (C. C. A.) 
243 F. 877, 881. 


DEFECTIVE TITLE. To negotiable paper 
within Negotiable Instruments Law. The ti- 
tle of a person who obtains instrument or any 
signature thereto by fraud, duress, or force 
and fear, or other unlawful means, or for 
an illegal consideration, or when he nego- 
tiates it in breach of faith or under such cir- 
cumstances aS amount to fraud. Stevens y. 
Pierce, 79 Ok]. 290, 198 P. 417,18. A. L. R. 7; 
Putnam v. Ensign Oil Co., 272 Pa. 301, 116 
A. 285, 286; German-American Nat. Bank. v. 
Kelley, 183 Iowa, 269, 166 N. W. 1053; Com- 
mercial Security Co. v. Jack, 29 N. D. 67, 
150 N. W. 460, 461; First Nat. Bank of Man- 
kato v. Carey, 153 Minn, 246, 190 N. W. 182, 
183; Citizens’ Bank & Trust Co. v. Limp- 
right, 93 Wash. 361, 160 P. 1046, 1047; Dan- 
iels v. Bunch, 69 OKI. 113, 172 P. 1086, 1088; 
Finkelstein v. Fine, 182 App. Div. 521, 169 
N. X. S. 772, 773; Midland Nat. Bank of Min- 
neapolis v. Farmers’ Co-op. Elevator Co., 157 
Minn, 348, 196 N. W. 275,277. 


DEFECTUS. Lat. Defect; default; want; 
imperfection; disqualification, 


541 


Challenge Propter Defectum 


A challenge to a-juror on account of some 
legal disqualification, such as infancy, ete. 
See Challenge. 


Defectus Sanguinis 


Failure of the blood, i. e., failure or want 
of issue. : 


DEFEND. To prohibit or forbid. To deny. 
To contest and endeavor to defeat a claim or 
demand made against one in a court of justice, 
Boehmer v. Irrigation Dist, 117 Cal. 19, 48 P. 
908. To oppose, repel, or resist. 

In covenants of warranty in deeds, it means 
to protect, to maintain or keep secure, to 
guaranty, to agree to indemnify. 


DEFENDANT. The person defending or 
denying; the party against whom relief or 
recovery is sought in an action or suit. Jew- 
ett Car Co, v. Kirkpatrick Const. Co. (C. C.) 
107 F. 622; Brower v. Nellis, 6 Ind. App. 
323, 33 N. E. 672; Tyler v. State, 63 Vt. 300, 
21 A. 611; Insurance Co, v. Alexandre (D. C.) 
16 F. 281; Siekmann v. Kern, 136 La. 1068, 
68 So. 128; Glassman v. Behr, 181 Ill. App. 
258, 259; Ferguson v. Montgomery, 148 Ark. 
83, 229 S. W. 30, 36; Boyd v. Lambert, 58 Ok. 
497, 160 P. 586, 587; Friedman v. Blauner, 
227 N. Y. 327, 125 N. E. 448, 444; Allison v. 
Richardson (Tex. Civ. App.) 171 8. W. 1021, 
1022; Graham Bros. Aktiebolag v. St. Paul 
Fire & Marine Ins. Co., 126 Mise. 32. 212 
N. ¥. 8. 380, 381. 


In common usage, this term is applied to the 
party put upon his defense, or summoned to an- 
swer a charge or complaint, in any species of 
action, civil or criminal, at law or in equity. Strict- 
ly, however, it does not apply to the person against 
whom a real action is brought, for in that pro- 
ceeding the technical usage is to call the parties 
respectively the “demandant” and the “tenant.” 


—Defendant in error. The distinctive term ap- 
propriate to the party against whom a writ 
of error is sued: out. 


—Principal defendant. One who has an inter- 
est in the controversy presented by the bill, 
and whose presence is requisite to the com- 
plete and partial adjudication of the contro- 
versy. Bird v. Sleppy, 265 Pa. 295, 108 A. 
618, 619. 


DEFENDARE. To answer for; to be respon- 
sible for. Medley, 


DEFENDEMUS. Lat. A word used in 
grants and donations, which binds the donor 
and his heirs to defend the donee, if any 
one go about to lay any incumbrance on the 
thing given other than what is contained in 
the deed of donation. Bract. l. 2, c. 16. 


DEFENDER. (Fr.) To deny; to defend; to 
conduct a suit for a defendant; to forbid; 
to prevent; to protect. 


. against Martin Luther: 


‘DEFENSE 


DEFENDER. In Scotch and canon law. A 
defendant. 


DEFENDER OF THE FAITH. A peculiar 
title belonging to the sovereign of England, 
as that of “Catholic” to the king of Spain, 
and that of “Most Christian” to the king of 
France. These titles were originally given by 
the popes. of Rome; and that of Defensor 
Fidei was first conferred by Pope Leo X. on 
King Henry VIII., as a reward for writing 
and the bull for it 
bears date quinto Idus Octob., 1521. Ene. 
Lond. 


DEFENDERE SE PER CORPUS SUUM. To 
offer duel or combat as a legal trial and ap- 
peal, Abolished by 59 Geo. III. § 46. See 
Battel. 


DEFENDERE UNICA MANU. To wage law; 
a denial of an accusation upon oath. See 
Wager of Law. 


DEFENDIT VIM ET INJURIAM. He de- 
fends the force and injury. Fleta, lib. 5, ¢. 39, 
§1. 


DEFENDOUR. L., Fr. A defender or defend- 
ant; the party accused in an appeal. Britt. 
c. 22. 


DEFENERATION. 
ey on usury. 


The act of lending mon- 


DEFENSA. In old English law. A park or 
place fenced in for deer, and defended as 
a property and peculiar for that use and serv- 
ice. Cowell. 


DEFENSE. That which is offered and al- 
leged by the party proceeded against in an ac- 
tion or suit, as a reason in law or fact why 
the plaintiff should not recover or establish 
what he seeks; what is put forward to de- 
feat an action. More properly what is sufi- 
cient when offered for this purpose. In either 
of these senses it may be either a denial, jus- 
tification, or confession and avoidance of the 
facts averred as a ground of action, or an 
exception to their sufficiency in point of law. 
Whitfield v. Insurance Co. (C. C.) 125 F. 270; 
Miller v. Martin, 8 N. J. Law, 204; Baier v. 
Humpall, 16 Neb. 127, 20 N. W. 108; Rail- 
road Co. v. Hinchcliffe, 34 Misc. 49, 68 N. Y. 
S. 556; Brower v. Nellis, 6 Ind. App. 323, 33 
N. E. 672; Waterford Lumber Co. v. Jacobs, 
132 Miss. 638, 97 So. 187, 189; State v. Nor- 
man, 103 Ohio St. 541, 184 N. E. 474; First 
State Bank of Hazen v. Radke, 51 N. D. 246, 
199 N. W. 930, 937, 35 A, L. R. 1355. 

In a stricter sense, defense is used to de- 
note the answer made by the defendant to the 
plaintiffs action, by demurrer or plea at law 
or answer in equity. This is the meaning of 
the term in Scotch law. Ersk. Inst. 4, 1, 66. 


Half defense was that which was made by the 
form ‘defends the force and injury, and says,” 
(defendit vim et injuriam, et dicit.) . 

Full defense was that which was made by the 


DEFENSE 


form “defends the force and injury when and where 
it shall behoove him, and the damages, and what- 
ever else he ought to defend,” (defendit vim et 
injuriam quando et ubi curia consideravit, et damna 
et quicquid quod ipse defendere debet, et dicit,) 
commonly shortened into “defends the force and in- 
jury when,” ete. Gilb. Com. Pl. 188; 8 Term, 632; 
3 Bos. & P. 9, note; Co. Litt, 127b. i 

In matrimonial suits, in England, defenses are 
divided into absolute, i e, such as, being estab- 
lished to the satisfaction of the court, are a com- 
plete answer to the petition, so that the court can 
exercise no discretion, but is bound to dismiss the 
petition; and discretionary, or such as, being es- 
tablished, leave to the court a discretion whether 
it will pronounce a decree or dismiss the petition. 
Thus, in a suit for dissoluton, condonation is an 
absolute, adultery by the petitioner a discretionary, 
defense. Browne, Div. 30. 


Defense also means the forcible repelling of 
an attack made unlawfully with force and 
violence. 

In old statutes and records, the term means 
prohibition; denial or refusal. Hnconter le 
defense et le commandement de roy; against 
the prohibition and commandment of the king. 
St. Westm. 1, ce. 1. Also a state of severalty, 
or of several or exclusive occupancy; a state 
of inclosure. 


Affidavit of Defense 
See Affidavit. 


Affirmative Defense 
See that title. 


Equitable Defense 


In English practice, a defense to an action 
on grounds which, prior to the passage of the 
common-law procedure act (17 & 18 Vict. e. 
125), would have been cognizable only in a 
court of equity. In American practice, a de- 
fense which is cognizable in a court of equity, 
but which is available there only, and not in 
an action at law, except under the reformed 
codes of practice. Kelly v. Hurt, T4 Mo. 570; 

New York v. Holzderber, 44 Misc. 509, 90 N. 
Y. S. 68. 

Frivolous Defense 


One which at first glance can be seen to 
be merely pretensive, setting up some ground 
which cannot be sustained by argument. 
Dominion Nat. Bank v. Olympia Cotton Mills 
(C, ©.) 128 F. 182. 


Legal Defense 


(1) A defense which is complete and ade- 
quate in point of law. (2) A defense which 
may bè set up in a court of law; as distin- 
guished from an “equitable defense,” which 
is cognizable only in a court of equity or court 
possessing equitable powers. 


Meritorious Defense 


One going to the merits, substance, or essen- 
tials of the case, as distinguished from dila- 
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tory or technical objections. Cooper v. Lum- 
ber Co., 61 Ark. 36, 31 S. W. 981. 


Partial Defense 


One which goes only to a part of the cause 
of action, or which only tends to mitigate the 
damages to be awarded. Carter v. Bank, 33 
Mise. 128, 67 N. Y. S. 300. 


Peremptory Defense 


A defense which insists that the plaintiff 
never had the right to institute the suit, or 
that, if he had, the original right is extin- 
guished or determined. 4 Bouv. Inst, No. 


4206. 


Pretermitted Defense 
One which was available to a party and of 


‘which he might have had the benefit if he 


had pleaded it in due season, but which can- 
not afterwards be heard as a basis for af- 
firmative relief. Swennes v. Sprain, 120 Wis. 
68, 97 N. W. 511. ` 


Sham Defense 


A false or fictitious defense, interposed in 
bad faith, and manifestly untrue, insufficient, 
or irrelevant on its face. 


Self-defense 
See that title. 


DEFENSE AU FOND EN DROIT (called, al- 
so, défense en droit), A demurrer. 2 Low. O. 
278. - See, also, 1 Low. C. 216. 


DEFENSE AU FOND EN FAIT. The gen- 
eral issue. 3 Low. ©. 421. 


DEFENSIVA. In old English law. A lord or 
earl of the marches, who was the warden and 
defender of his country. Cowell. 


DEFENSIVE ALLEGATION. In English ec- 
clesiastical law. A species of pleading, where 
the defendant, instead of denying the plain- 
tiff’s charge upon oath, has any circumstances 
to offer in his defense. This entitles him, in 
his turn, to the plaintiffs answer upon oath, 
upon which be may proceed to proofs as well 
as his antagonist. 3 Bl. Comm. 100; 3 Steph. 
Comm. 720. 


DEFENSIVE WAR. A war in defense of, or 
for the protection of, national rights. It 
may be defensive in its principles, though 
offensive in its operations, 1 Kent, Comm. 50, 
note. 


DEFENSO. That part of any open field or 
place that was allotted for corn or hay, and 
upon which there was no common or feeding, 
was anciently said to be in defenso; so of any 
meadow ground that was laid in for hay only. 
The same term was applied to a wood where 
part was inclosed or fenced, to secure the 
growth of the underwood from the injury of 
cattle, ‘Cowell, 
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DEFENSOR. 


In the Civil Law 


A defender; one who assumed the defense 
of another's case in court, Also an advocate. 
A tutor or curator. 


In Canon Law 


The advocate or patron of a church. An 
officer who had charge of the temporalities of 
the church. 

In Old English Law 


A guardian, defender, or protector. The 
defendant in an action. A person vouched in 
to warranty. 

In General 


—Defensor civitatis. Defender or protector of 
a city or municipality. An officer under the 
Roman empire, whose duty it was to protect 
the people against the injustice of the magis- 
trates, the insolence of the subaltern officers, 
and the rapacity of the money-lenders. Schm. 
Civil Law, Introd. 16; Cod. 1, 55,4. He had 
the powers of a judge, with jurisdiction of 
pecuniary causes to a limited amount, and the 
lighter species of offenses. Cod. 1, 55,1; Nov. 
15, c. 3, § 2; Id. c. 6, § 1: He had also the 
care of the public records, and powers similar 
to those of a notary in regard to the execu- 
tion of wills and conveyances. 


—Defensor fidei. Defender of the faith. See 
Defender. 


DEFENSUM. A prohibition. 
of land; any fenced ground. 
Const. Hist. See Defenso. 


An inclosure 
Medley, Eng. 


DEFERRED. Delayed; put off; remanded; 
postponed to a future time. 


DEFERRED LIFE ANNUITIES. In Eng- 
lish law. Annuities for the life of the pur- 
chaser, but not commencing until a date sub- 
sequent to the date of buying them, so that, 
if the purchaser die before that date, the 
purchase money is lost. Granted by the com- 
missioners for reduction of the national debt. 
See 16 & 17 Vict. c. 45, § 2. Wharton. 


DEFERRED STOCK. See Stock, 


DEFICIENCY. A lack, shortage, or insuffi- 
ciency. The difference between the total 
amount of the debt or payment meant to be 
secured by a mortgage and that realized on 
foreclosure and sale when less than the total. 
A judgment or decree for the amount of such 
deficiency is called a “deficiency judgment” 
or “decree.” Goldsmith v. Brown, 35 Barb. 
(N. Y.) 492. 


Technically speaking, there is no such thing un- 
der our law as a “deficiency judgment” in the sense 
that a formal judgment of that description is ren- 
dered by the court, or entered by the clerk for the 
amount not made by the sale of the mortgaged 
property. There is only the original judgment for 
the full amount of the indebtedness, upon which a 
deficiency may exist after the issuance and re- 
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turn of the special execution, or even perhaps of 
one or more general executions in addition. It 
has nevertheless been customary in ordinary par- 
lance to refer to the amount still due after the 
return of the special execution as a “deficiency 
judgment.” Bank of Douglas v. Neel, 30 Ariz. 375, 
247 P. 132, 184. 


DEFICIENCY BILL. In parliamentary 
practice, an appropriation bill covering items 
of expense omitted from the general appro- 
priation bill or bills, or for which insufficient 
appropriations were made. If intended to 
cover a yariety of such items, it is commonly 
called a “general deficiency bill;” if intended 
to make provision for expenses which must be 
met immediately, or which cannot wait the 
ordinary course of the general appropriation 
bills, it is called an “urgent deficiency bill.” 


Deficiente uno sanguine non potest esse hzres. 
3 Coke, 41. One blood being wanting, he can- 
not be heir. But see 3 & 4 Wm. IV. c. 106, § 
9, and 33 & 34 Vict. c. 23, § 1. 


DEFICIT. Something wanting, generally in 
the accounts of one intrusted with money, or 
in the money received by him. Mutual L. & B. 
Ass’n v. Price, 19 Fla. 135. 


DEFILE. To debauch, deflower, or corrupt 
the chastity of a woman. The term does not 
necessarily imply force or ravishment, nor 
does it connote previous immaculateness. 
State v. Montgomery, 79 Iowa, 737, 45 N. W. 
292; State v. Fernald, 88 Iowa, 553, 55 N. W. 
534. . 


DEFILEMENT. Uncleanuess; impurity; 
corruption of morals or conduct. Young v. 
State, 194 Ind. 221, 141 N. E. 309, 311. 


DEFINE. To explain or state the exact 
meaning of words and phrases; to settle, to 
establish or prescribe authoritatively, to make 
clear, to establish boundaries: U. S. v. Smith, 
5 Wheat, 160, 5 L. Ed. 57; Walters v. Rich- 
ardson, 93 Ky. 374, 20 S. W. 279; Miller v. 
Improvement Co., 99 Va. 747, 40 S. E. 27, 86 
Am, St. Rep. 924; Gould v. Hutchins, 10 Me. 
145. To declare that. a certain act shall con- 
stitute an offense is defining that offense; 
U. S. v. Arjona, 120 U. S. 488, 7 S. Ct. 628, 
30 L. Ed. 728; Guy L. Wallace & Co. v. Fer- 
guson, 70 Or. 306, 141 P. 542; State v. Gard- 
ner, 151 La. 874, 92 So, 368, 370; Morrison 
v. Farmers’ & Traders’ State Bank, 70 Mont. 
146, 225 P. 123, 125. 


“An examination of our Session Laws will show 
that acts have frequently been passed, the consti- 
tutionality of which has never heen quéstioned, 
where the powers and duties conferred could not 
be considered as merely explaining or making more 
clear those previously conferred or attempted to 
be, although the word ‘define’ was used in the title. 
In legislation it is frequently used in the creation, 
enlarging, and extending the powers and duties of 
boards and officers, in defining certain offenses and 
providing punishment for the same, and thus en- 
larging and extending the scope of the criminai 
law. And it is properly used in the title where the 
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object of the act ia to determine or fix boundaries, 
More especially where a dispute has arisen con- 
cerning them. It is used between different govern- 
ments, as to define the extent of a kingdom or coun- 
try.” People v. Bradley, 36 Mich. 452, 


DEFINITE. Fixed, determined, defined, 
bounded. Board of Sup’rs of Yavapai County 
v. Stephens, 20 Ariz. 115, 177 P. 261, 262; 
Kintner v. Atlantic Communication Co. (C. 
©. A.) 240 F, 716, 721. 


A definite failure of issue occurs when a precise 
time is fixed by a will for a failure of issue. An 
indefinite failure of issue is the period when the 
issue of the first taker shall become extinct and 
when there shall no longer be any issue of the 
grantee, but without reference to a particular time 
or event; Huxford v. Milligan, 50 Ind. 546; Mc- 
Williams vy. Havely, 214 Ky. 320, 288 S. W. 103, 105. 


DEFINITIO. Lat. Definition, or, more 
strictly, limiting or bounding; as in the max- 
im of the civil law: Omnis definitio periculosa 
est, parum est enim ut non subverti possit, 
(Dig. 50, 17, 202;) i. e., the attempt to bring 


the law within the boundaries of precise defi- - 


nitions is hazardous, as there are but few 
eases in which such a limitation cannot be 
subverted, 


DEFINITION. A description of a thing by 
its properties; an explanation of the meaning 
of a word or term. Webster. The process of 
stating the exact meaning of a word by 
means of other words. Worcester. See War- 
ner v. Beers, 23 Wend. (N. Y.) 103; Marvin Y. 
State, 19 Ind. 181; Mickle v. Miles, 1 Grant, 
Cas. (Pa.) 328. Such a description of the 
thing defined, including all essential elements 
and excluding all nonessential, as to distin- 
guish it from all other things and classes. 
Porter v. Mapleton Electric Light, 191 Iowa, 
1031, 183 N. W. 803, 805; Wilson v. Else, 204 
‘Towa, 857, 216 N. W. 33, 37. 


DEFINITIVE. That which finally and com- 
pletely ends and settles a controversy. A 
definitive sentence or judgment is put in op- 
position to an interlocutory judgment. 
Thompson y. Graham, 246 Pa. 202, 92 A. 118, 
119. 

A distinction may be taken between a final and 
a definitive judgment. The former term is ap- 
plicable when the judgment exhausts the powers 
of the particular court in which it is rendered; 
while the latter word designates a judgment that 
is above any review or contingency of reversal. 
Ü. S. v. The Peggy, 1 Cranch, 103, 2 L. Ed. 49. 


DEFINITIVE SENTENCE. The; final judg- 
ment, decree, or sentence of an ecclesiastical 
court. 3 Bl. Comm. 101. 


DEFLORATION. Seduction or debauching. 
The. act by which a woman is deprived of her 
virginity. 
DEFORCE. ` 
; In English Law 

To withhold wrongfully; to withhold the 
possession of lands from one who is lawfully 
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entitled to them. 8 Bl. Comm. 172; Phelps 
v. Baldwin, 17 Conn. 212. 


In Scotch Law 


To resist the execution of the law; to op- 
pose by force a public officer in the execution 
of his duty. Bell. 


DEFORGEMENT. Deforcement is where a 
man wrongfully holds lands to which another 
person is entitled. It therefore includes dis- 
seisin, abatement, discontinuance, and intru- 
sion. Co. Litt. 277b, 331b; Foxworth v. 
White, 5 Strob. (S. ©) 115; Woodruff v. 
Brown, 17 N. J. Law, 269; Hopper v. Hopper, 
21 N. J. Law, 543. But it is applied especial- 
ly to cases, not falling under those heads, 
where the person entitled to the freehold has 
never had possession; thus, where a lord has 
a Seignory, and lands escheat to him propter 
defectum sanguinis, but the seisin is withheld 
from him, this is a deforcement, and the per- 
son who withholds the seisin is called a “de- 
forceor.” 3 Bl. Comm. 172. 


In Scotch Law 


The opposition or resistance made to mes- 
sengers or other public officers while they 
are actually engaged in the exercise of their 
offices. Ersk. Inst. 4, 4, 32. 


DEFORGIANT. One who wrongfully keeps 
the owner of lands and tenements out of the 
possession of them, 2 Bl. Comm. 350. 


DEFORCIARE. L. Lat. To withhold lands 
or tenements from the rightful owner. This 
is a word of art which cannot be supplied by 
any other werd. Co. Litt. 3310. 


DEFORGIATIO. L. Lat. In old English 
law. A distress, distraint, or seizure of goods 
for satisfaction of a lawful debt. Cowell. 


DEFORMITY. In life insurance. Represen- 
tations in application for insurance that ap- 
plicant never had any “infirmity” or “deform- 
ity” must be construed as meaning deformity 
or infirmity of substantial character appar- 
ently materially impairing applicant’s health 
and increasing chance of death, which, if 
known, probably would have deterred comt- 
pany from issuing policy. Travelers’ Ins. Co. 
v. Pomerantz, 207 N. Y. S. 81, 88, 124 Mise. 
250; Id., 246 N. Y. 63, 158 N. E. 21, 22; East- 
ern Dist. Piece Dye Works v. Travelers’ Ins. 
Co., 234 N. Y. 441, 188 N. E. 401, 404, 405, 26 
A. L. R. 1505. ` 


DEFOSSION. The punishment of being 
buried alive. 


DEFRAUD. To practice fraud; to cheat or 
trick; to deprive a person of property or any 
interest, estate, or right by fraud, deceit, or 
artifice, People v. Wiman; 148 N. Y. 29, 42 
N. E. 408; Alderman v. People, 4 Mich. 424, 
69 Am. Dec..821; U. S. v. Curley (C. ©.) 122 
F. 740; Weber v. Mick, 131 Ill. 520, 23 N. E. 
646; Edgell v. Smith, 50 W. Va, 349, 40 S. 
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E. 402; Curley v. U. S., 130 F. 1, 64 ©. C. A. 
369; Utley v. State, 152 Ark. 407, 238 S. W. 
607, 609; State v. Mastin, 277 Mo. 495, 211 
S. W. 15, 18; Hinshaw v. State, 188 Ind. 147, 
122 N. E. 418, 419; People v. Wilkins, 67 Cal. 
758, 228 P. 367, 368; Berry v. State, 153 Ga. 
169, 111 S. E. 669, 671, 35 A. L. R. 370; U. 8. 
v. Walter, 263 U. S. 15, 44 S. Ct. 10, 11, 68 L 
Ed. 187; People v. Holtzman, 272 Ill. 447, 112 
N. E. 870, 371; People v. Klas, 141 N. Y. 8. 
212, 213, 79 Misc. 452; or by force or intimi- 
dation, Hammerschmidt v. U. S. (C. ©. A.) 
287 F. 817, 822. 


DEFRAUDACION. In Spanish law. The 
crime committed by a person who fraudulent- 
ly avoids the payment of some public tax. 


DEFRAUDATION. Privation by fraud. 


DEFUNCT. Deceased; a deceased person. 
A common term in Scotch law. 


DEFUNCTUS. Lat. Dead. “Defunctus sine 
prole,” dead without (leaving) issue: . 


DEGASTER. L, Fr. 


DEGRADATION. A deprivation of dignity; 
dismission from office. An ecclesiastical cen- 
sure, whereby a clergyman is divested of his 
holy orders. There are two sorts by the can- 
on law,—one summary, by word only; the 
other solemn, by stripping the party degraded 
of those ornaments and rights which are the 
ensigns of his degree. . Degradation is oth- 
erwise called “deposition,” but the canonists 
have distinguished between these two terms, 
deeming the former as the greater punish- 
ment of the two. There is likewise a degrada- 
tion of a lord or knight at common law, and 
also by act of parliament. Wharton. 


To waste. 


DEGRADATIONS. A term for waste in the 
French law. 


DEGRADING. Reviling; holding one up to 
public obloquy; lowering a person in the es- 
timation of the public. 


DEGREE. 


In the Law of Descent and Family Relations 


` A step or grade, i. e., the distance, or num- 
ber of removes, which separates two persons 
who are related by consanguinity. Thus we 
speak of cousins in the “second degree.” : 


In Criminal Law 


The term “degree” denotes a division or 
classification of one specific crime into several 
grades or stadia of guilt, according to the 
circumstances attending its commission. 
Thus, in some states, there may be “murder 
in the second degree.” 


In General 


The state or civil condition of a person. 
State v. Bishop, 15 Me. 122. 
An honcrable state or condition to whieh a 
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DEL CREDERE 


student is advanced in testimony of pro- 
ficiency in arts and sciences. Commonwealth 
v. New England College of Chiropractic, 221 
Mass, 190, 108 N. E. 895, 896. 


They are of pontifical origin. See 1 Schmidt, 
Thesaurus, 144; Vicat, Doctores; Minshew, Dict. 
Bacheler; Merlin, Répertoire Univ.; Van Espen. 


pt. 1, tit, 10; Giannone, Istoria di Napoli, Ub. xi. a. 
2, for a full account of this matter. 


DEHORS. L. Fr. Out of; without; be- 
yond; foreign to; unconnected with. Dehors 
the record; foreign to the record. 3 BI. 
Comm. 387. 


DEI GRATIA. Lat. By the grace of God. 
A phrase used in the formal title of a king 
or queen, importing a claim of sovereignty 
by the favor or commission of God. In an- 
cient times it was incorporated in the titles 
of inferior officers, (especially ecclesiastical,) 
but in later use was reserved aS an assertion 
of “the divine right of kings.” 


DEI JUDICIUM. The judgment of God. The 
old Saxon trial by ordeal, so called because 
it was thought to be an appeal to God for the 
justice of a cause, and it was believed that 
the decision was according to the will and 


pleasure of Divine Providence. Wharton. 
DEJACION. In Spanish law. Surrender; 
release; abandonment; €. g., the act of an 


insolyent in surrendering his property for 
the benefit of his creditors, of an heir in re- 
nouncing the succession, the abandonment of 
insured property to the underwriters, 


DEJERATION. A taking of a solemn oath, 


DEL BIEN ESTRE. L. Fr. In old English 
practice. Of well being; of form. The sama 
as de bene esse. Britt. c. 39 


DEL CREDERE. In mercantile law. A 
phrase borrowed from the Italians, equivalent 
to our word “guaranty” or “warranty,” or the 
Scotch term “warrandice;” an agreement by 
which a factor, when he sells gocds on cred- 
it, for an additional commission, (called. a ` 
“del credere commission,”) guaranties the sol- 
vency of the purchaser and his performance 
of the contract. Such a factor is called a 
“del credere agent.” He is a mere surety, lia- 
ble to his principal only in case the purchaser 
makes default. Story, Ag. 28; Loeb v. Hell 
man, 83 N. Y. 603; Lewis v. Brehme, 33 Md. 
424, 3 Am. Rep. 190; Leverick v. Meigs, 1 
Cow. (N. Y) 663; Ruffner v. Hewitt, 7 W. 
Va. 604; Commercial Credit Co. v. Girard 
Nat. Bank, 246 Pa. 88, 92 A. 44, 46; Lemnos 
Broad Silk Works v. Spiegelberg, 217 N. ¥. S. 
595, 597, 127 Misc. 855; Commercial Invest- 
ment Trust y. Stewart, 235 Mich. 502, 209 N. 
W. 660, 661; Commercial Credit Co. v. Girard 
Nat. Bank, 246 Pa. 88, 92 A. 44, 46; Common- 
wealth v. Thorne, Neale & Co., 264 Pa. 408, 
107 A. 814, 815; State v. Tuffs, 54 Mont. 20, 
165 P. 1107, 1108. 


DELAISSEMENT 


DELAISSEMENT. In French marine law. 
Abandonment. Emerig. Tr. des Ass. ch. 17. 


DELATE. In Scotch law. To accuse. De 
lated, accused. Delatit off arte and parte, 
accused of being accessary to. 3 How. St. Tr. 
425, 440. 


DELATIO. In the civil law. An accusation 
or information. 


DELATOR. An accuser; 
sycophant. 


an informer; a 


DELATURA. In old English law. The re- 


ward of an informer. Whishaw. 
DELAY. To retard; obstruct; put off; 
postpone; defer; hinder; interpose ob- 


stacles; as, when it is said that a conveyance 
was made to “hinder and delay creditors.” 
Mercantile Co. v. Arnold, 108 Ga. 449, 34 8. E. 
176; Ellis v. Valentine, 65 Tex. 5382; Blair 
v. Blair, 122 Me. 500, 120 A. 902, 905. 


DELECTUS PERSON. Lat. Choice of the 
person. By this term is understood the right 
of a partner to exercise his choice and prefer- 
ence as to the admission of any new mem- 
bers to the firm, and as to the persons to be 
so admitted, if any. 


In Scotch Law 


The personal preference which is supposed 
to have been exercised by a landlord in select- 
ing his tenant, by the members of a firm in 
making choice of partners, in the appoiutment 
of persons to office, and other cases. Nearly 
equivalent to personal trust, as a-doctrine in 
law. Bell. 


Delegata potestas non potest delegari. 2 Inst. 
597. A delegated power cannot be delegated. 


DELEGATE. A person who is delegated or 
commissioned to act in the stead of another}; 
a person to whom affairs are committed by 
another; an attorney. 
_ A person elected or appointed to be a mem- 
ber of a representative assembly. Usually 
spoken of one sent to a special or occasional 
assembly or convention. Manston v. McIn- 
tosh, 58 Minn. 525, 60 N. W. 672, 28 L. R. A. 
605. . 
The representative in congress of one of the 
organized territories of the United States. 


DELEGATES, THE HIGH COURT OF. In 
English law. Formerly the court of appeal 
from the ecclesiastical and admiralty courts. 
Abolished upon the judicial committee of the 
privy council being constituted the court of 
appeal in such cases. 


DELEGATION. A sending away; a putting 
into commission; the assignment of a debt to 
another; the intrusting another with a gen- 
eral power to act for the good of those who 
depute him. x 
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At Common Law 


The transfer of- authority by one person to 
another; the act of making or commissioning 
a delegate. ` 

The whole body of delegates or representa- 
tives sent to a convention or assembly from 
one district, place, or political unit are col- 
lectively spoken of as a “delegation.” 


In the Civil Law 


A species of novation which consists in the 
change of one debtor for another, when he 
who is indebted substitutes. a third person 
who obligates himself in his stead to the cred- 
itor, or to the person appointed by him so 
that the first debtor is acquitted and his ob- 


‘ligation extinguished, and the creditor con- 


tents himself with the obligation of the sec- 
ond debtor. Delegation is essentially dis- 
tinguished from any other species of novation, 
in this: that the former demands the consent 
of all three parties, but the latter that only 
of the two parties to the new debt. 1 Domat, 
§ 2318; Adams v. Power, 48 Miss. 454. 

Delegation is novation effected by the in- 
tervention of another person whom the debt- 
or, in order to be liberated from his créd- 
itor, gives to such creditor, or to him whom 
the creditor appoints; and such person so 
given becomes obliged to the creditor in the 
place of the original debtor. Burge, Sur. 
178. 


Perfect delegation exists when the debtor who 
makes the obligation is discharged by the creditor. 
Imperfect delegation exists when the creditor re- 


tains his rights against the original debtor, 2 Du- 
vergnoy, n. 169. 
Delegatus non potest delegare. A delegate 


cannot delegate; an agent cannot delegate 
his functions to a subagent without the knowl- 
edge or consent of the principal; the person 
to whom an office or duty is delegated can- 
not lawfully devolve the duty on another, un- 
less he be expressly authorized so to do. 9 
Coke, 77; Broom, Max. 840; 2 Kent, Comm. 
633; 2 Steph. Comm. 119. 


DELESTAGE. In French marine law. A 
discharging of ballast (fest) from a vessel. 
DELETE. In Scotch law. To erase; to 
strike out. 


DELF. A quarry or mine. 31 Eliz. c. T. 


Deliberandum est diu quod statuendum est 
semel. 12 Coke, 74.. That which is to be re- © 


» solved once for all should be long deliberated 


upon. 


DELIBERATE, v. To weigh, ponder, discuss. 
To examine, to consult, in order to form an 
opinion. McGregor v. State, 88 Tex. Cr. R. 
35, 201 S. W. 184, 186. 


DELIBERATE, adj. By the use of this word, 

in describing a crime, the idea is conveyed 

that. the perpetrator weighs the motives for 
Bu.Law Dict.(3D Ep.) 
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the act and its consequences, tne nature of 
the crime, dr other things connected with his 
intentions, with a view to a decision there- 
on; that he carefully considers all these; 
and that the act is not suddenly committed. 
It implies that the perpetrator must be ca- 
pable of the exercise of such mental powers as 
are called into use by deliberation and the 
consideration and weighing of motives and 
consequences. State v. Boyle, 28 Iowa, 524, 
Commonwealth v. Webb, 252 Pa. 187, 97 A. 
189, 191; In re Nunns, 188 App. Div. 424, 176 
N. Y. S. 858, 865; Jenkins v. Carman Mfg. 
Co., 79 Or. 448, 155 P. 708, 705. 


“Deliberation” and “premeditation” are of the 
same character of mental operations, differing only 
in degree. Deliberation is but prolonged premedita- 
tion. In other words, in law, deliberation is pre- 
meditation in a cool state of the blood, or, where 
there has been heat of passion, it is premeditation 
continued beyond the period within which there 
has been time for the blood to cool, in the given 
ease. Deliberation is not only to think of before- 
hand, which may be but for an instant, but the 
inclination to do the act is considered, weighed, 
pondered upon, for such a length of time after a 
provocation is given as the jury may find was suf- 
ficient for the blood to cool. One in a heat of 
passion may premeditate without deliberating. De- 
liberation is only exercised in a cool state of the 
blood, while premeditation may be either in that 
state of the blood or in the heat of passion. State 
v. Kotovsky, 74 Mo. 249; State v. Lindgrind, 33 
Wash. 440, 74 P. 565; State v. Dodds, 54 W. Va. 
289, 46 B. E. 228; State v. Fairlamb, 121 Mo. 187, 
25 S. W. 895; Milton v. State, 6 Neb. 143; State v. 
Greenleaf, 71 N. H. 606, 54 A. 38; State v. Fiske, 
63 Conn. 388, 28 A. 572; Craft v. State, 3 Kan. 481; 
Cannon v. State, 60 Ark. 564, 31 S. W. 150; State 
v. Smith, 26 N. M. 482, 194 P. 869, 872; State v, 
Benson, 183 N. C. 795, 111 S. B, 869, 87L 


DELIBERATELY. Willfully; with premed- 
itation; intentionally; purposely; in cold 
blood. Averheart v. State, 158 Ark. 639, 238 
S. W. 620, 621; Welch v. State, 71 Tex. Gr. R. 
17, 157 S. W. 946, 947; Hurley v. Missouri, 
K. & T. Ry. Co., 170 Mo. App. 235, 156 S. W. 
57, 58; State v. Young, 314 Mo. 612, 286 8. 
W. 29, 34; Csanyi v. Csanyi, 98 N. J. Eq. 11, 
115 A. 76, 78; State v. Johnson, 92 Kan. 441, 
140 P. 838, 840; State v. Bobbst, 269 Mo. 214, 
190 S. W. 257, 260. 


DELIBERATION. The act or process of de- 
liberating. The act of weighing and examin- 
ing the reasons for and against a contem- 
plated act or course of conduct or a choice of 
acts or means. See Deliberate. 


Delicatus debitor est odiosus in lege. A luxuri- 
ous debtor is odious in law. 2 Bust. 148, 
Imprisonment for debt has now, however, 
been generally abolished. 


DELICT. In the Roman and civil law. A 
wrong or injury; an offense; a violation of 
publie or private duty. 


It will be observed that this word, taken in its 
most general sense, is wider in both directions 


DELINQUENCY 


than our English term “tort.” On the one hand, it 
Includes those wrongful acts which, while directly 
affecting some individual or his property, yet ex- 
tend in their injurious consequences to the peace 
or security of the community at large, and hence 
rise to the grade of crimes or misdemeanors. These 
acts were termed in the Roman law “public delicts ;” 
while those for which the only penalty exacted was 
compensation to the person primarily injured were 
denominated “private delicts.” On the other hand, 
the term appears to have included injurious actions 
which transpired without any malicious intention 
on the part of the doer. Thus Pothier gives the 
name “guasi delicts” to the acts of a person who, 
without malignity, but by an inexcusable impru- 
dence, causes an injury to another. Poth. Obl. 116. 
But the term is used in modern jurisprudence as a 
convenient synonym of “tort;” that is, a wrong- 
ful and injurious violation of a jus in rem or right 
available against all the world. This appears in 
the two contrasted phrases, “actions ex contractu” 
and “actions ex delicto.” 


Quasi Delict 

An act whereby a person, without malice, but 
by fault, negligence, or imprudence not legally ex- 
cusable, causes injury to another. They were four 
in number, viz.: (1) Qui judew litem suam fecit, 
being the offense of partiality or excess in the 
judex, (juryman;) e€. g., in assessing the damages 
at a figure in excess of the extreme limit permitted 
by the formula. (2) Dejectum effusumve aliquid, 
being the tort committed by one’s servant in empty- 
ing or throwing something out of an attic or upper 
story upon a person passing beneath. (3) Damnum 
infectum, being the offense of hanging dangerous 
articles over the heads of persons passing along 
the king’s highway. (4) Torts committed by one’s 
agents (e. g., stable-boys, shop-managers, etc.) 
in the course of their employment. Brown. 


DELICTUM. Lat. A delict, tort, wrong, in- 
jury, or offense, Actions e¢ delicto are such 
as are founded on a tort, as distinguished 
from actions on contract. 

Culpability, blameworthiness, or legal de- 
linqueney. The word occurs in this sense in 
the maxim, “Jn pari delicto melior est con- 
ditio defendentis” (which see). 

A challenge of a juror propter delictum is 
for some crime or misdemeanor that affects 
his eredit and renders him infamous. 8 BL 
Comm. 363; 2 Kent, Comm. 241. 


DELIMIT. To mark or lay out the limits or 
boundary line of a territory or country. 


DELIMITATION. The act of fixing, marking 
off, or describing the limits or boundary line 
of a territory or country. 


DELINQUENCY. Failure, omission, viola- 
tion of duty. State or condition of one who 
has failed to perform his duty. Travelers’ 
Protective Ass’n of America v. Ziegler (Tex. 
Civ. App.) 250 S. W. 1115, 1116; Robinson v. 
Miller, 317 Ill. 501, 148 N. E. 319, 322. 


Delinquens per iram provocatus puniri dehet 
mitiùs. 3 Inst. 55. A delinquent provoked by 
anger ought to be punished more mtidly. 


DELINQUENT 


DELINQUENT, n. In the civil law. He who 
has been guilty of some crime, offense, or 
failure of duty. 


DELINQUENT, adj. As applied to a debt or 
claim, it means simply due and unpaid at the 
time appointed by law or fixed by contract; 
as, a delinquent tax. Chauncey v. Wass, 35 
Minn. 1, 30 N. W. 826; Gallup v. Schmidt, 
154 Ind. 196, 56 N. E. 450. As applied to a 
person, it commonly means that he is grossly 
negligent or in willful default in regard to 
his pecuniary obligations, or even that he is 
dishonest and unworthy of credit. Boyce v. 
Ewart, Rice (S. ©.) 140; Ferguson v. Pitts- 
burgh, 159 Pa. 435, 28 Atl. 118; Grocers’ 
Ass'n v. Exton, 18 Ohio Cir. Ct. R. 321. 


DELINQUENT CHILD. An infant of not 
more than specified age who has violated any 
` law or who is incorrigible, People y. Oxnam, 
170 Cal. 211, 149 P. 165, 168; Meggs v. State, 
101 Tex. Cr. R. 415, 276 S. W. 262, 263; Tip- 
pins v. State, 86 Tex. Cr. R. 205, 217 8. W. 
880, 381; Simpson v. State, 87 Tex. Cr. R. 
277, 220 S. W. 777, 778; State v. Ebarbo, 143 
La. 591, 78 So: 973, 974; State v. Williams, 
73 Wash, 678, 132 P. 415, 416; Bell v. State, 
20 Ala. App. 101, 101 So. 68, 69; Common- 
wealth v. Carnes, 82 Pa. Super. Ct. 335, 340. 


DELINQUENT TAXES. Past due and un- 
paid taxes. Ryan v. Roach Drug Co., 113 OXI. 
130, 239 P. 912,918; Cornell v. Maverick Loan 
& Trust Co., 95 Neb. 9, 144 N. W. 1072, 1074. 


DELIRIUM. In medical jurisprudence. 
Delirium is that state of the mind in which 
it acts without being directed by the power 
of volition, which is wholly or partially, sus- 
pended. This happens most perfectly in 
dreams, But what is commonly called “de- 
lirium” is always preceded or attended by a 
feverish and highly diseased state of the 
body. The patient in delirium is wholly un- 
conscious of surrounding objects, or conceives 
them to be different from what they really 
are. His thoughts seem to drift about, wild- 
ering and tossing amidst distracted dreams, 
And his observations, when he makes any, 
as often happens, are wild and incoherent; 
or, from excess of pain, he sinks into a low 
muttering, or silent and death-like stupor. 
The law contemplates this species of mental 
derangement as an intellectual eclipse; as a 
darkness occasioned by a cloud of disease 
passing over the mind; and which must soon 
terminate in health or in death. Owing’s 
Case, 1 Bland (Md.) 386, 17 Am. Det. 311; 
Supreme Lodge v. Lapp, 74 S. W. 656, 25 Ky. 
Law Rep. 74; Clark v. Ellis, 9 Or. 132; Brog- 
den v. Brown, 2 Add. 441; Sommerville v. 
Greenhood, 65 Mont. 101, 210 P. 1048, 1054; 
Grand Lodge, A. O. U. W. of Arkansas, v. 
Mode, 157 Ark. 62, 247 8. W. 386, 388. 


DELIRIUM FEBRILE. In medical jurispru- 
dence. A form of mental aberration incident 
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to fevers, and sometimes to the last stages of 
chronic diseases. G 


DELIRIUM TREMENS. A disorder of the 
nervous system, involving the brain and set- 
ting up an attack of temporary delusional in- 
sanity, sometimes attended with violent ex- 
citement or mania, caused by excessive and 
long continued indulgence in alcoholic liquors, 
or by the abrupt cessation of such use after 
a protracted debauch. See Insanity. 


DELITO. Ip Spanish law.- Crime; a crime, 
offense, or delict. White, New Recop. b. 2, 
tit. 19, c. 1, § 4. f 


DELIVERANCE. 
rendered by a jury. 


In practice. The verdict 


Second Deliverance 


In practice. A writ allowed a plaintiff in 
replevin, where the defendant has obtained 
judgment for return of the goods, by default 
or nonsuit, in order to haye the same dis- 
tress again delivered to him, on giving the 
same security as before. 3 Bl. Comm. 150; 3 
Steph. Comm. 668. 


DELIVERY. 
In Conveyancing 


The final and absolute transfer of a decd, 
properly executed, to the grantee, or to some 
person for his use, in such manner that it can- 
not be recalled by the grantor. Black v. 
Shreve, 13 N. J. Eq. 461; Kirk v. Turner, 16 
N. ©. 14; Byers v. McClanahan (Md.) 6 Gill & 
J. 250, 256; Abbe.v. Donohue, 90 N. J, Eq. 


. 597, 107 A, 431, 432; Oklahoma Sash & Door 


Co. v. American Bonding Co., 67 Okl. 244, 170 
P. 511, 512; Brandes v. Hastings, 163 Minn. 
151, 203 N. W. 430, 431; Darling v. Williams, 
189 Wis. 487, 207 N. W. 255, 256; Safford v. 
Burke, 223 N, Y. S. 626, 630, 180 Misc. 12; 
Williams v. Kidd, 170 Cal. 631, 151 P. 1, 8, 
Ann. Cas. 1916E, 703; Lee Hardware Co. v. 
Johnson, 132 Ark. 462, 201 S. W. 289, 291; 
Deitz v. Deitz, 295 Ill. 552, 129 N. E. 508, 509; 
Cox v. Schneer, 172 Cal. 871, 156 P. 509, 511; 
Combs v. Ison, 168 Ky. 728, 182 S. W. 953, 
954; King v. Antrim Lumber Co., 70 Oki. 52, 
172 P. 955, 961, 4 A. L. R. 21. 


in the Law of Sales 


The tradition or transfer of the possession 
of personal property from one person to 
another; Flynn v. Badger, 173 App. Div. 71, 
158 N. Y. S. 859, 861; Kentucky Motor Car 
Co. v. Darenkamp, 162 Ky. 219, 172 S. W. 524, 
525; Elgin v. Barker, 106 Ark. 482, 153 S. W. 
598, 599; Tonkelson v. Malis, 197 N. Y. S. 309, 
311, 119 Mise. 717; William R. Smith & Son v. 
Bloom, 159 Iowa, 592, 141 N. W. 32, 36. 


In Medical Jurisprudence 


The act of a woman giving birth to her off- 
spring. Blake v. Junkins, 35 Me. 4383, 
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In General 


Absolute and conditional delivery. An abso- 
lute delivery of a deed, as distinguished from 
conditional delivery or delivery in escrow, is 
one which is complete upon the actual trans- 
fer of the instrument from the possession of 
the grantor. Dyer v. Skadan, 128 Mich. 348, 
87 N. W. 277, 278. 92 Am. St. Rep. 461. A con- 
ditional delivery of a deed is one which passes 
the deed from the possession of the grantor, 
but is not:to be completed by possession of the 
grantee, or a third person as his agent, until 
the happening of a specified event. Dyer v. 
Skadan, 128 Mich. 348, 87 N. W. 277, 278, 92 
Am. St. Rep. 461; Schmidt v. Deegan, 69 Wis. 
300, 34 N. W. 83; Silliman v. Dobner, 165 
Minn. 87, 205 N. W. 696, 697. 


—Actual and constructive. In the law of sales, 
actual delivery consists in the giving real pos- 
session of the thing sold to the vendee or his 
servants or special agents who are identified 
with him in law and represent him. Reeb v. 
Bronson, 196 Ill. App. 518; Carr v. St. Louis- 
San Francisco Ry. Co. (Mo. App.) 284 S. W. 
184, 185. It is a formal immediate tradition 
of the property to the vendee. Bridgham v. 
Hinds, 120 Me. 444, 115 A. 197, 199, 21 A. L. R. 
1024, 


Constructive delivery is a general term, compre- 
hending all those acts which, although not truly 
conferring a real possession of the thing sold on the 
vendee, have been held, by construction of law, 
equivalent to acts of real delivery. In this sense 
constructive delivery includes symbolic or substi- 
tuted delivery and all those traditiones ficte which 
have been admitted into the law as sufficient to 
vest the absolute property: in the vendee and bar 
the rights of lien and stoppage in transitu, such as 
marking and setting apart the goods as belonging 
to the vendee, charging him with warehouse rent, 
etc. Bolin v. Huffnagle, 1 Rawle (Pa.) 19. Also 
see In re Nesto (C. C. A.) 270 F. 508. A construc- 
tive delivery of personalty takes place when the 
foods are set apart and notice given to the person 
to whom they are to be delivered (The Titania, 131 
F. 229, 65 C. C. A, 215), or when, without actual 
transfer of the goods or their symbol, the conduct 
of the parties is such as to be inconsistent with 
any other supposition than that there has been a 
change in the nature of the holding. Swafford v. 
Spratt, 93 Mo. App. 631, 67 S. W. 701; Holliday 
v. White, 33 Tex. 459; Hastings v. Lincoln Trust 
Co., 115 Wash, 492, 197 P. 627, 629, 18 A, L. R. 583; 
Culpepper v. Culpepper, 18 Ga. App. 182, 89 S. E. 
161; In re Fenton’s Estate, 182 Iowa, 346, 165 N. W. 
463, 466; Richards v. Wilson, 185 Ind. 335, 112 N. E. 
780, 795; Kelley-Koett. Mfg. Co. yv. Goldenberg, 207 
Ky. 695, 270 S. W. 15, 18; Bond v. Bond, 22 Ga. 
App. 366, 95 S. E, 1005; Baxter v. Chapman, 147 Ga, 
438, 94 S. E. 544, 546, 


—Delivery bond. A bond given upon the sei- 
zure of goods (as under the revenue laws) con- 
ditioned for their restoration to the defend- 
ant, or the payment of their value, if so ad- 
judged. - 


—Delivery order. An order addressed, in Eng- 
land, by the owner of goods to a person hold- 
ing them on his behalf, requesting him to de- 


DEMAND 


liver them to a person named in the order. 
Delivery orders are chiefly used in the case-of 
goods held by dock companies, wharfingers, 
etc. National Wholesale Grocery Co, v. Mann, 
251 Mass. 238, 146 N. E. 791, 793. 


—Second delivery. The legal delivery by the 
depositary of a deed placed in escrow. Thorn- 
hill v. Olson, 31 N. D. 81, 153 N. W. 442, 445, 
L. R. A. 1916A, 493, Ann, Cas. 1917E, 427. 


—Symbolical delivery. The constructive deliv- 
ery of the subject-matter of a sale, where it is 
cumbersome or inaccessible, by the actual de- 
livery of some article which is conventionally 
accepted as the symbol or representative of it, 
or which renders access to it possible, or 
which is the evidence of the purchaser's title 
to it; as the key of a warehouse, or a bill-of 
lacing of goods on shipboard. Winslow v. 
Fletcher, 53 Conn. 390, 4 A. 250; Miller v. 
Lacey, 7 Houst. (Del.) 8, 30 A. 640; In re P. J. 
Sullivan Co. (D. C.) 247 F. 189, 154; Hall v. 
Kansas City Terra Cotta Co., 97 Kan. 103, 
154 P. 210, 212, L. R. A. 1916D, 361, Ann. Cas. 
1918D, 605. - 
DELUSION. In medical jurisprudence. An 
insane delusion is an unreasoning and incor- 
rigible belief’in the existence of facts which 
are either impossible absolutely, or, at least, 
impossible under the circumstances of the in- 
dividual. It is never the result of reasoning 
and reflection; it is not generated by them, 
and it cannot be dispelled by them; and hence 
it is not to be confounded with an opinion, 
however fantastic the latter may be. Guit- 
eau’s Case (D. C.) 10 Fed. 170. See Insanity; 
Dyar v. Dyar, 161 Ga. 615, 131 S. E. 535, 541; 
Phillips v. Flagler, 82 Misc. 500, 143 N. Y. 8. 
798, 800; Bensberg v. Washington Universi- 
ty, 251 Mo. 641, 158 S. W. 330, 333 ; In re Rus- 
sell’s Estate, 189 Cal. 759, 210 P. 249, 254; 
In re Diggins’ Estate, 76 Or. 341, 149 P. 78, 
75; In re Sturtevant’s Estate, 92 Or. 269, 180 
P. 595, 596; Prentiss v. Illinois Life Ins. Co. 
(Mo. Sup.) 225 S. W. 695, 701; In re Doster’s 
Estate, 271 Pa. 68, 113 A. 881; Ryan v. Peo- 
ple, 60 Colo. 425, 153 P. 756, 757, L. R. A. 
1917F, 646, Ann. Cas. 1917C, 605. 


Systematized Delusion 


One based on a false premise, pursued by a 
logical process of reasoning to an insane con- 
clusion;. there being one central delusion 
around which other abberrations of the mind 
converge; Taylor v. McClintock, 87 Ark. 248, 
112 8. W. 405. See Insanity. 


DEM. An abbreviation for “demise;” e. g., 
Doe dem. Smith, Doe, on the demise of Smith. 


DEMAIN. See Demesne. 


DEMAND, v. In practice. To claim as one’s 
due; to require; to ask relief. To summon; 
to call in court. “Although solemnly demand- 
ed, comes not, but makes default.” Fossett 
vy. State, 34 OKI. Cr. 106, 245 P. 668, 669. 


DEMAND 


DEMAND, ^. A claim; the assertion of a 
legal right ; a legal obligation asserted in the 
courts. “Demand” is a word of art of an ex- 
tent greater in its signification than any other 
word except “claim.” Co. Litt. 291; In re 
Denny, 2 Hill (N. Y.) 220; State Board of 
Health of California v. Alameda County, 42 
Cal, App. 166, 183 P. 455; Mack v. Hugger 
Bros. Const. Co., 153 Tenn. 260, 283 S. W. 448, 
449, 46 A. L. R. 889; Worthen v. State, 189 
Ala. 395, 66 So. 686, 689; Burkhart v. Gowin, 
86 Fla. 376, 98 So. 140, 142; Rinehart v. 
Wheeler, 168 Ark, 251, 270 S. W. 587, 538; 
Haley v. Austin, 74 Colo. 571, 223 P. 43, 45; 
State ex rel. Tempel v. Garesche, 198 Mo. App. 
457, 200 S. W. 735, 736; State v. Lively, 311 
Mo. 414, 279 S. W. 76, 80; In re Oppenheim- 
er’s Estate, 73 Mont. 560, 238 P. 599, 601; 
Nunn v. Titche-Goettinger Co. (Tex. Civ. App.) 
196 S. W. 890, 892. However, under some 
statutes “demand” has a more restricted 
meaning. Oles v. Macky’s Estate, 58 Colo. 
295, 144 P. 891, 892; In re Lutz’s Estate, 175 
Mo. App. 427, 162 S. W. 679, 680; Oles v. Wil- 
son, 57 Colo. 246, 141 P. 489, 492; Hillside Se- 
curities Co. v. Minter, 300 Mo. 380, 254 S. W. 
188, 193; Hale v. Burford, 73 Colo. 197, 214 P. 
543, 544; Elms Realty Co. v. Wood, 285 Mo. 
130, 225 S. W. 1002, 1003. 


Demand embraces all sorts of actions, rights, and 
titles, conditions before or after breach, executions, 
appeals, rents of all kinds, covenants, annuities, 
contracts, recognizances, statutes, commons, etc. 
A release of all demands to date bars au action 
for damages accruing after the date from a nuisance 
previously erected, Vedder v. Vedder, 1 Denio (N. 
Y.) 257. 

Demand is more comprehensive in import than 

| “debt” or “duty.” Sands v. Codwise, 4 Johns. (N. 
Y.) 536, 4 Am. Dec. 305. 

Demand, or claim, is properly used in reference 
to a cause of action.” Saddlesyene v. Arms, 32 How. 
Prac. (N. Y.) 280, 


An imperative request preferred by one 
person to another, under a claim of right, re- 
quiring the latter to do or yield something 
or to abstain from some act. Zimmerman v. 
Hicks (C. ©. A.) 7 F.(2d) 443, 445; In re Bal- 
timore Pearl Homing Co. (C. C. A.) 5 F.(2d) 
553, 555; Willett v. Schmeiser Mfg. Co., 82 
Cal. App. 249, 255 P. 529, 531; Clark v. Gray, 
113 Me. 443, $4 A. 881; Miller v. Rouse (D. C.) 
276 F. 715, 716; Yuba Inv. Co. v. Yuba Con- 
sol. Gold Fields, 199 Cal. 203, 248 P. 672, 675; 
Norwood Nat. Bank v. Piedmont Pub, Co., 106 
S. C. 472, 91 S. E. 866, 867. 


—Compuisory demand. “Compulsory demand” 
by the true owner of an article, justifying sur- 
render and recovery by the one who surren- 
ders it as against his vendor, means when the 
true owner presents his claim and establishes 
his paramount title. Jordan v. Van Duzee, 
189 Minn. 108, 165 N. W. 877, 878, L. R, A. 
1918B, 1136. 


—Cross-demand. A demand that is preferred 
by one party to an: action in opposition to a 
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demand already preferred against him by his 
adversary. Drovers’ State Bank v. Elliott, 
97 Kan, 64, 154 P. 255, 256. 


—Demand in reconvention. A demand which 
the defendant institutes in consequence of 
that which the plaintiff has brought against 
him. Used in Louisiana. Equivalent to a 
“eounterclaim” elsewhere. McLeod v. Bert- 
schey, 33 Wis. 177, 14 Am. Rep. 755. 


~—Demand note. A note that is due at once; 
one on which suit may be brought without 
any formal demand. Wilson v. Stark, 146 
Miss. 498, 112 So. 390, 392. 


—Legal demand. A demand properly made, as 
to form, time, and place, by a person lawfully 
authorized. Foss v. Norris, 70 Me. 118. 


=On demand. A promissory note payable “on 
demand” is a present debt, and is payable 
without any actual demand, or, if a demand is 
necessary, the bringing of a suit is enough. 
Appeal of Andress, 99 Pa. 424. 


—Personal demand. A demand for payment of 
a bill or note, made upon the drawer, accept- 
or, or maker, in person. See 1 Daniel, Neg. 
Inst. § 589. . 


—Reasonable public demand for a bank. Such a 
desire upon the part of the community for the 
bank as will make its coming welcome and in- 
sure an amoůnt of business sufficient to prom- 
ise it success. It may come from the natural 
desire of the community and upon its own 
initiative, or it may be the result of propagan- 
da. State v. State Securities Commission, 145 
Minn. 221, 176 N. W. 759, 760. 


DEMANDA. In Spanish law. The petition 
of a plaintiff, setting forth his demand. Las 
Partidas, pt. 3, tit. 10, L 8. 


DEMANDANT. The plaintiff or party suing 
in a real action. Co. Litt. 127. 


DEMANDRESS. A female demandant. 


DEMEASE. In old English law. Death. 


DEMEMBRATION. In Scotch law. Mali- 
ciously cutting off or otherwise separating . 
one limb from another. 1 Hume, 323; Bell. 


DEMENS. One whose mental faculties are 
enfeebled; one who has lost his mind; dis- 
tinguished from amens, one totally insane, 
4 Coke, 128. ° 


DEMENTED. Of unsound mind. 


DEMENTENANT EN AVANT. L Fr. From 
this time forward. Kelham. 


DEMENTIA. See Insanity. 


DEMESNE. Domain; dominical; held in 
one’s own right, and not of a superior; not: 
allotted to tenants. 
- In the language of pleading, own; proper; | 
original. Thus, son assault demesne, bis own 


551 


assault, his assault originally or in the first 
place. ; 


Ancient Demesne 
See Ancient. 


Demesne as of Fee 


A man is said to be seised in his demesne as 
of fee of a corporeal inheritance, because he 
has a property, dominicum or demesne, in the 

-thing itself. But when he has no dominion 
in the thing itself, as in the case of an in- 
corporeal hereditament, he is said to be 
seised as of fee, and not in his demesne as of 
fee. 2 Bl. Comm. 106; Littleton, § 10; Bar- 
net v. Ihrie, 17 Serg. & R. (Pa.) 196. 


Demesne Lands 


In English law. Those lands of a manor 
not granted out in tenancy, but reserved by 
the lord for his own use and occupation. 
Lands set apart and appropriated by the lord 
for his own private use, as for the supply of 
his table, and the maintenance of his family ; 
the opposite of tenemental lands. Tenancy 
and demesne, however, were not in every 
sense the opposites of each other; lands held 
for years or at will being included amoung de- 
mesne lands, aS well as those in the lord’s 
actual possession. Spelman; 2 Bl. Comm. 90. 


Demesne Lands of the Crown 


That share of lands reserved to the crown 
at the original distribution of landed prop- 
erty, or which came to it afterwards by for- 
feiture or otherwise. 
Steph. Comm. 550. 


Demesnial 
Pertaining to a demesne. 


DEMI. French. Half; 
chiefiy in composition. 

As to demi “Mark,” “Official,” “Vill,” see 
those titles. 


the half. Used 


DEMI-SANGUE, or DEMY-SANGUE. Half- 
blood. ` 


DEMIDIETAS. In old records. 
moiety. 


A half or 


DEMIES. In some universities and colleges 
this term is synonymous with “scholars.” 


DEMINUTIO. In the civil law. A taking 
away; loss or deprivation. See Capitis De- 
minutio. 


DEMISE, v. In conveyancing. To convey 
or create an estate for years or life; to lease. 
The usual and operative word in leases: 
“Have granted, demised, and to farm let, 
and by these presents do grant, demise, and 
to farm let.” 2 Bl. Comm. 317; 1 Steph. 
Comm. 476; Co. Litt. 45a; Carr v. King, 142 
P. 131, 133, 24 Cal. App. 718. f 


DEMISE, n. In conveyancing. A conveyance 
of an estate to another for life, for years, or 


1 Bl. Comm. 286; 2 


DEMISSIO 


at will; most commonly for years; a lease. 
1 Steph. Comm. 475. Voorhees v. Church, 5 
How. Prac. (N. Y.) 71; Gilmore v. Hamilton, 
83 Ind. 196; Carr v. King, 24 Cal. App. 713, 
142 P. 131, 183; Schwartzman v. Wilmington 
Stores Co., 117 A. 739, 2 W. W. Harr. (Del.) 7; 
Priddy v. Green (Tex. Civ. App.) 220 S. W. 
243, 248. 

Originally a posthumous grant; commonly 
a lease or conveyance for a term of years; 
sometimes applied to any conveyance, in fee, 
for life, or for years. Pub. St. Mass. 1882, 
p. 1289. 


“Demise” is synonymous with “lease” or “let,” 
except that demise ex vi termini implies a covenant 
for title, and also a covenant for quiet enjoyment, 
whereas lease or let implies neither of these cove- 
nants. Brown. 


The word is also used as a synonym for 
“decease” or “death.” In England it is es- 
pecially employed to denote the death of the 
sovereign. 


—Demise and redemise. In conveyancing. 
Mutual leases made from one party to another 
on each side, of the same land, or something 
out of it; as when A. grants a lease to B. at 
a nominal rent (as of a pepper corn), and B. 
redemises the same property to A. for a short- 
er time at a real, substantial rent. Jacob; 
Whishaw. i 


—Demise of the crown. The natural dissolu- 
tion of the king is generally so called; an 
expression which signifies merely a transfer 
of property. By demise of the crown we mean 
only that, in consequence of the disunion of 
the king’s natural body from his body politic, 
the kingdom is transferred or demised to his 
successor, and so the royal dignity remains 
perpetual. 1 Bl. Comm. 249; Plowd. 234. 


—Several demises. In English practice. In 
the action of ejectment, it was formerly cus- 
tomary, in case there were any doubt as to 
the legal estate being in the plaintiff, to in- 
sert in the declaration several demises from 
as many different persons; but this was ren- 
dered unnecessary by the provisions of the 
common-law procedure acts. 


—Single demise. A declaration in ejectment 
might contain either one demise or several, 
When it contained only one, it was called 
a “declaration with a single demise.” 


DEMISI. Lat. I have demised or leased: 
Demisi, concessi, et ad firmam tradidi; have 
demised, granted, and to farm let. The usu- 
al operative words in ancient leases, as the 
corresponding English words are in the mod- 
ern forms. 2 Bl. Comm, 317, 318; Koch v. 
Hustis, 118 Wis. 599, 87 N. W. 834; Kinney 
v. Watts, 14 Wend. (N. Y.) 40. 


DEMISSIO. L. Lat. A demise or letting. 
Chiefly used in the phrase ex demiastone (on 
the demise), which formed part of the title 
of the cause in the old actions of ejectment, 


DEMOBILIZATION 


where it signified that the nominal plaintiff (a 
fictitious person) held the estate “on the de- 
mise” of, that is, by a lease from, the real 
plaintiff, 


DEMOBILIZATION. In military law. The 
dismissal of an army or body of troops from 
active service. 


DEMOCRACY. That form of government in 
which the sovereign power resides in and 
is exercised by the whole body of free citi- 
zens, as distinguished from a monarchy, aris- 
tocracy, or oligarchy. According to the theory 
of a pure democracy, every citizen should 
participate directly in the business of govern- 
ing, and the legislative assembly should com- 
prise the whole people. But the ultimate 
lodgment of the sovereignty being the dis- 
tinguishing feature, the introduction of the 
representative system does not remove a gov- 
ernment from this type. However, a govern- 
ment of the latter kind is sometimes specifical- 
ly described as a “representative democracy.” 


Democracy is loosely used of governments in which 
the sovereign powers are exercised by all the people 
or a large number of them, or specifically, in mod- 
ern use, of a representative government where there 
is equality of rights without hereditary or arbitrary 
differences in rank or privilege; and is distin- 
guished from aristocracy. * * * In modern rep- 
resentative democracies, as the United States and 
France, though the governing body, that is, the 
electorate, is a minority of the totai „population, 
the principle on which the government is based 
is popular sovereignty, which distinguishes them 
from aristocracies. Webster's New Int. Dict. 


DEMOCRATIC. Of or pertaining to democ- 
racy, or to a political party called “demo- 
cratic,” particularly, in the United States, the 
Democratic party, which succeeded the Anti- 
federalist, or Republican, party. 


DEMOLISH. To destroy totally or to com- 
mence the work of total destruction with the 
purpose of completing the same. 50 L, J. M. 
C. 141. It is not synonymous with “remove.” 
Durrett v. Woods, 155 La. 533, 99 So. 430, 481. 


DEMONETIZATION. The disuse of a par- 
ticular metal for purposes of coinage. The 
withdrawal of the value of a metal as money. 


DEMONSTRATE. To teach by exhibition of 
samples; to derive from admitted premises 
by steps of reasoning which admit of no 
doubt; to prove indubitably. Espenhain v. 
Barker, 121 Or. 621, 256 P. 766, 768. 


DEMONSTRATIO. Lat. Description; ad- 
dition; denomination, Occurring often in the 
phrase, “Falsa demonstratio non nocet,” (a 
false description does not harm.) 2 Bla. 
Comm. 382, n.; 2 P. Wms. 140; 1 Greenl. Ev. 
§ 291; Wigr. Wills 208, 233. 


DEMONSTRATION. Description;.. pointing 
out. That which is said or written to desig- 
nate a thing or person. 
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In Evidence 
Absolutely convincing proof. That proof 
which excludes all possibility of error. Tread- 


well v. Whittier, 80 Cal. 574, 22 P. 268, 5 
L. R. A. 498, 18 Am. St. Rep. 175; Boetgen v. 
Railroad Co. (Sup.) 50 N. Y. S. 332. 


Demonstrative evidence of negligence has been 
applied to that kind of negligence which is usually 
expressed by res ipsa loquitur. 


DEMONSTRATIVE LEGACY. See Legacy. 


DEMPSTER. In Scotch law. A doomsman. 
One who pronounced the sentence of court. 
1 How. State Tr. 987. 


DEMUR. To present a demurrer; to take 
an exception to the sufficiency in point of 
law of a pleading or state of facts alleged. 
See Demurrer. 


DEMURRABLE. Subject to a demurrer. A 
pleading, petition, or the like, is said to be 
demurrable when it does not state such facts 
as support the elaim, prayer, or defense put 
forward. 5 Ch. Div. 979. 


DEMURRAGE. In maritime law. The sum 
which is fixed by the contract of carriage, or 
which is allowed, as remuneration to the own- 
er of a Ship for the detention of his vessel 
beyond the number of days allowed by the 
charter-party for loading and unloading or 
for sailing. Also the detention of the vessel 
by the freighter beyond such time. See 3 
Kent, Comm. 203; 2 Steph. Comm. 185. The 
Apollon, 9 Wheat. 378, 6 L. Ed. 111; Fisher 
v. Abeel, 44 How. Prac. (N. Y.) 440; Wordin 
v. Bemis, 32 Conn. 273, 85 Am. Dec. 255; 
Cross v. Beard, 26 N. Y. 85; The J. E. Owen 
(D. C.) 54 F. 185; Falkenburg v. Clark, 11 
R. I. 283; Bell. The term has been adopted 
in railroad practice. Miller v. Mansfield, 112 
Mass. 260; Norfolk & W. R. Co. v. Adams, 
90 Va. 393, 18 S. E. 673, 22 L. R. A. 530, 44 
Am. St. Rep. 916; James v. Norfolk & W. Ry. 
Co., 148 Ya. 865, 129 S. E. 321, 323; Louisville 
& N. R. Co. v. Camody, 203 Ala. 522, 84 So. 
824, 825; Vanderbilt v. Planters Oil Mill & 
Gin Co., 140 Miss. 427, 106 So. 14, 16; Gault 
Lumber Co. v. Atchison, T. & S. F. Ry. Co., 
87 Okl. 24, 130 P. 291, 2983; Philadelphia, B. 
& W. R. Co. v. Quaker City Flour Mills Co., 
282 Pa. 362, 127 A. 845, 846. 


The sum agreed to be paid to the ship for delay 
caused without her fault, and which ordinarily 
does not begin to run until the lay days have 
been used up. Barn Line S. S. Co. v. Manati Sugar 
Co. (C. C. A.) 269 F. 774, 776. The amount agreed 
upon or allowed by law for unreasonable detention. 
Clyde v. Wood, 179 N. Y. S. 252, 255, 189 App. Div. 
731; W. R. Grace & Co. v. Hansen (C. C. A.) 273 
F. 486, 496. 

“Demurrage” is only an extended freight or re- 
ward to the vessel, in compensation for the earnings 
she is improperly caused to lose. Every improper 
detention of a vessel may be considered a de- 
murrage, and compensation under that. name be ob- 
tained for: it. Donaldson y. McDowell, Holmes, 290, 
Fed. Cas. No.. 3,985, 
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“Demurrage” is a claim for damages for failure 
of the consignee to accept delivery of the goods. 
Little v.. One Cargo of Lumber (DÐ. C.) 2 F.(2d) 
608, 609.- 


DEMURRANT. One who demurs; the par- 
ty who, in pleading, interposes a demurrer. 


DEMURRER. 
In Pleading 


The formal mode of disputing the sufficien- 
cy in law of the pleading of the other side. 
In effect it is an allegation that, even if the 
facts as stated in the pleading to which ob- 
jection is taken be true, yet their legal con- 
sequences are not such as to put the demur- 
ring party to the necessity of answering them 
or proceeding further with the cause. Reid 
v. Field, 83 Va. 26, 1 5. E. 395; Goodman v. 
Ford, 23 Miss. 595; Hostetter Co. v. Lyons 
Co. (C. C.) 99 F. 735; Conrad v. Board of Edu- 
cation of Granville County, 190 N. C. 389, 

30 S. E. 53, 55. 


An objection made by one party to his opponent’s 
pleading, alleging that he ought not to answer it, 
for some defect in law in the pleading. It admits 
the facts, and refers the law arising thereon to the 
court. Tyler v, Hand, 7 How. 581, 12 L. Hd. 824; 
Paggi v. Rose Mfg. Co. (Tex. Civ, App.) 259 S. W. 
362, 964; R. L. Davies & Co. v. Blomberg, 185 N. 
C. 496, 117 S. E. 497. 

It imports that the objecting party will not pro- 
ceed, but will wait the judgment of the eourt wheth- 
er he is bound so to do. Co. Litt. 71b; Steph. Pl. 
61; Kramer v. Barth, 139 N. Y. S. 341, 344, 79 Misc. 
80. 

In Equity 


An allegation of a defendant, which, ad- 
mitting the matters of fact alleged by the 
bill to be true, shows that as they are there- 
in set forth they are insufficient for the 
plaintiff to proceed upon or to oblige the de- 
fendant to answer; or that, for some reason 
apparent on the face of the bill, or on ac- 
count of the omission of some matter which 
ought to be contained therein, or for want of 
some circumstances which ought to be at- 
tendant thereon, the defendant ought not to 
be compelled to answer to the whole bill, or 
to some certain part thereof. Mitf. Eq. Pl. 
107. 


By Federal Equity Rule 29 (28 USCA § 723), in 
effect February 1, 1913, demurrers (and pleas) are 
abolished; every defence in law shall be made by 
motion to dismiss or in the answer; every such 
point of law going to the whole or a material part 
of the cause of action may be disposed of before 
final hearing at the discretion of the court. 


Classification and Varieties 


A general demurrer is a demurrer framed 
in general terms, without showing specifically 
the nature of the objection, and which is 
usually resorted to where the objection is to 
matter of substance. Steph. Pl. 140-142; 1 
Chit. Pl. 663. See Reid v. Field, 88 Va. 26, 
18. E. 895; U. S. v. National Bank (C. C.) 
73 F. 381; McGuire v. Van Pelt, 55 Ala. 344; 
Taylor v. Taylor, 87 Mich. 64, 49 N. W. 519. 


DEMURBER 


A special demurrer is one which excepts to 
the sufficiency of the pleadings on the opposite 
side, and shows specifically the nature of tha 
objection, and the particular ground of the 
exception. 3 Bouv. Inst. no, 3022. Dairy 
Region Land Corporation y. Harding (Tex. 
Civ. App.) 266 S. W. 181, 182; Darcey v. 
Lake, 46 Miss. 117; Christmas v. Russell, 5 
Wall. 308, 18 L. Ed. 475; Shaw v. Chase, 77 
Mich. 436, 48 N. W. 883. In equity, general 
demurrers are used to point out defects of 
substance; special, to point out defects in 
form. ‘The terms have a different meaning 
[in equity] from what they have at common 
law ;” Langd. Eq. Pl. 58. A speaking demur- 
rer is one which, in order to sustain itself, 
required the aid of a fact not appearing on the 
face of the pleading objected to, or, in other 
words, which alleges or assumes the existence 
of a fact not already pleaded, and which con- 
stitutes the ground of objection. Wright v. 
Weber, 17 Pa. Super. Ct. 455; Walker v. 
Conant, 65 Mich. 194, 31 N. W. 786; Brooks 
v. Gibbons, 4 Paige (N. Y.) 375; Clarke v. 
Land Co., 113 Ga. 21, 38 S. E. 323. A “speak- 
ing demurrer” is one which alleges some new 
matter, not disclosed by the pleading against 
which the demurrer is aimed and not judi- 
cially known or legally presumed to be true. 
Miller v. Southern Ry. Co., 21 Ga. App. 367, 
94 5. E. 619. See, also, Mortensen v. Freder- 
ickson Bros., 190 Iowa, 832, 180 N. W. 977, 980; 
Cheroning v. Knight, 77 So. 969, 970, 16 Ala. 
App. 357; U. S. v. Forbes (D. C.) 259 F. 585, 
593; Cudahy Packing Co. v. Missouri, K. & 
T. Ry. Co. of Texas (Tex. Civ. App.) 203 S. 
W. 854, 856; Steel v. Levy, 282 Pa. 338, 127 
A. 766, 767; Ideal Brick Go. v. Gentry, 191 N. 
C. €36, 1382 S. E. 800, 804. A parol demur- 
rer (not properly a demurrer at all) was a 
staying of the pleadings; a suspension of 
the proceedings in an action during the non- 
age of an infant, especially in a real action. 
Now abolished. 3 Bl. Comm. 300. 


In General 


—Demurrer book. In practice. A record of 
the issue on a demurrer at law, containing a 
transcript of the pleadings, with proper en- 
tries; and intended for the use of the court 
and counsel on the argument. 8 Bl. Comm. 
317; 3 Steph. Comm. 581. 


—Demurrer ore tenus. This name is some- 
times given to a ruling on an objection to 
evidence, but is not properly a demurrer at 
all. Mandelert v. Land Co., 104 Wis. 423, 
80 N. W. 726; Cleveland v. Bateman, 21 
N. M. 675, 158 P. 648, 652, Ann. Cas. 1918H, 
1011. It should be considered as a general 
demurrer only. Dawkins v. People’s Bank & 
Trust Co., 117 Okl. 181, 245 P. 594, 596. 


—Demurrer to evidence. This proceeding (now 
practically obsolete) was analogous to a de- 
murrer to a pleading. It was an objection or 
exception by one of the parties in an action 
at law, to the effect that the evidence which 


DEMURRER 


his adversary had produced was insufficient 
‘in point of law (whether true or not) to make 
out his case or sustain the issue. Upon join- 
der in demurrer, the jury was discharged, and 
the case was argued to the court in banc, who 
gave judgment upon the facts as shown in 
evidence. See 3 Bl. Comm. 372; Bass v. 
Mublee, 76 Vt. 395, 57 A. 966; Patteson v. 
Ford, 2 Grat. (Va.) 18; Suydam v. William- 
son, 20 How. 436, 15 L. Ed. 978; Railroad 
Co. v. McArthur, 43 Miss. 180; Shaw v. 
White, 28 Ala. 687. A motion to nonsuit is 
a “demurrer to the evidence.” Herrick v. 
Barzee, 96 Or. 357, 190 P. 141, 145. A de- 
fendant’s motion for a directed verdict, made 
at close of the evidence, is equivalent to a 
“demurrer to the evidence” for insufficiency 
to sustain a verdict for plaintiff. Mills v. 
Richardson, 126 Me, 244, 187 A. 689, 690. A 
motion to exclude evidence has the effect of a 
demurrer to the evidence, the chief points of 
difference being the stage of the proceeding 
at which cach is available and the conse- 
quences resulting from deferring the motion 
to exclude. Potts v. Union Traction Co., 75 W. 
Va. 212, 88 S: E. 918. For a discussion of 
the subject see Hopkins v. Nashville, C. & St. 
L. R. R, 96 Tenn. 409, 34 S. W. 1029, 32 L. 
R. A. 354. : . 


-~Demurrer to interrogatories. Where a wit- 
ness objects to a question propounded (par- 
ticularly on the taking of a deposition) and 
states his reason for objecting or refusing to 
answer, it is called a “demurrer to the in- 
terrogatory,” though the term cannot here be 
understood as used in its technical sense. 2 
Swanst. 194; Gresl. Eq. Ev. 61; 2 Atk. 524; 
1¥. & J. 182. 


DEMY SANKE, DEMY SANGUE. Half-blood. 
A corruption of demi-sang. ' 


DEN. 
among woods. 


A valley. Blount. A hollow place 


Cowell. 


DEN AND STROND. In old English law. 
Liberty for sbips or vessels to run aground, 
or come ashore (strand themselves). Cowell. 


DENARIATE. In old English law. As much 
land as is worth one penny per annum. 


DENARII. An ancient general term for 
any sort of pecunia numerata, or ready 
money. The French use the word “denier” 
in the same sense,—payer de ses propres de- 
niers. 


DENARII DE CARITATE. . In English law. 
Customary oblations made to a cathedral 
church at Pentecost. 


DENARII S. PETRI. (Commonly called “Pet- 
ers Pence”) An annual payment on St. 
Peter’s feast of a penny from every family 
to the pope,. during the time that the Ro- 
man Catholic religion was established in Eng- 
land. 
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DENARIUS. The chief silver coin among the 
Romans, worth 8d.; it was the seventh part 
of a Roman ounce. Also an English penny. 
The denarius was first coined five years be- 
fore the first Punic war, B. C. 269. In later 
times a copper coin was called “denarius.” 
Smith, Dict. Antiq. 


DENARIUS DEI. (Lat. “God’s penny.”) Ear- 
nest money; money given as a token of the 
completion of a bargain. It differs from 
arrhe in this: that arrhe is a part of the 
consideration, while the denarius Dei is no 
part of it. The latter was given away in char- 
ity ; whence the name. 1 Duvergncy, n. 132; 
3 Duvergnoy, n. 49; Répert. de Jur.; Denier 
è Dicu. . 

DENARIUS TERTIUS COMITATUS. In old 
English law. A third part or penny of the 
county paid to its earl, the other two parts be- 
ing reserved to the crown. 


DENIAL. A traverse in the pleading of one 
party of an allegation of fact set up by the 
other; a defense. See Flack v. O’Brien, 43 
N. Y. S. 854, 19 Mise. 899; Mott v. Baxter, 
29 Colo. 418, 68 P. 220. 


General and Specific 


In code pleading, a general denial is one 
which puts in issue all the material aver- 
ments of the complaint or petition, and per- 
mits the defendant to prove any and all facts 
tending to negative those averments or any 
of them. Mauldin v. Ball, 5 Mont. 96, 1 P. 
409; Goode v. Elwood Lodge, 160 Ind. 251, 
66 N. E. 742. A specific denial is a separate 
denial applicable to one particular allegation 
of the complaint. Gas Co. v. San Francisco, 9 
Cal. 470; Sands v. Maclay, 2 Mont. 38; Se- 
ward v. Miller, 6 How. Prac. (N. Y.) 312. An 
answer by way of a general denial is the 
equivalent of, and substitute for, the general 
issue under the common-law system of plead- 
ing. It gives to the defendant the same 
right to require the plaintiff to establish by 
proof all the material facts necessary to show 
his right to a recovery as was given by that 
plea. Kline v. Harris, 30 N. D. 421, 152 N. 
W. 687, 688, Ann. Cas. 1917D, 1176; Smith v. 
Continental Supply Co. (Tex. Civ. App.) 283 
S. W. 1082, 1084. 


DENIER. L. Fr. In old English law. De- 
nial; refusal. Denier is when the rent (be- 
ing demanded upon the land) is not paid. 
Finch, Law, b. 3, c. 5. 


DENIER A DIEU. In French law. Earnest 
money; a sum of money given in token of 
the completion of a bargain. The phrase is 
a translation of the Latin Denarius Det, (q. 
v.) 


DENIZATION. The act of making one a den- 
izen ; the conferring of the privileges of citi- 
zenship upon -an:alien born, Cro. Jac. 540. 
See Denizen. 
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DENIZE. To make a man a denizen or citl-. 
zen. 
DENIZEN. In English law. A person who, 


being an alien born, has obtained, ex dona- 
tione regis, letters patent to make him an Eng- 
lish subject—a high and incommunicable 
branch of the royal prerogative. A denizen is 
in a kind of middle state between an alien 
and a natural-born subject, and partakes of 
the status of both of these. 1 Bl. Comm. 374; 
7 Coke 6; Cockburn, Nationality 27; Morse, 
Citizenship 106. See Priest v. Cummings, 20 
Wend. (N. Y.) 352; Ex parte Gilroy (D. ©.) 
257 F. 110, 128. 


The term is used to signify a person who, be- 
ing an alien by birth, has obtained letters patent 
making him an English subject. The king may 
denize, but not naturalize, a man; the latter re- 
quiring the consent of parliament, as under the 
naturalization act, 1870, (33 & 34 Vict. c. 14) A 
denizen holds a position midway between an alien 
and a natural-born or naturalized subject, being 
able to take lands by purchase or devise, (which 
an alien could not until 1870 do,) but not able to 
take lands by descent, (which a natural-born or nat- 
uralized subject may do.) Brown. 

The denizen becomes a British subject from the 
date of the letters while a naturalized person is 
Placed in a position equivalent to that of a natural- 
born subject; Dicey, Conf. Laws 164. 

The word is also used in this sense in South 
Carolina. See’ McClenaghan v. McClenaghan, 1 
Strob. Eq. (5. C.) 319, 47 Am. Dec. 532, 


A denizen, in the primary, but obsolete, 
sense of the word, is a natural-born subject 
of a country. Co. Litt. 129a; Levy v. Mce- 
Cartee, 6 Pet. 102, 116, 8 L. Ed. 334. 


DENMAN’S (LORD) ACT. An English stat- 
ute, for the amendment of the law of evidence, 
(6 & 7 Vict. c. 85,) which provides that no per- 
son offered as a witness shall thereafter be 
excluded by reason of incapacity, from crime 
or interest, from giving evidence. 


DENMAN’S (MR.) ACT. An English statute, 
for the amendment of procedure in criminal 
trials, (28 & 29 Vict. c. 18,) allowing counsel 
to sum up the evidence in criminal as in civil 
trials, provided the priscner be defended by 
counsel, 


DENOMBREMENT. [In French feudal law. 
A minute or act drawn up, ou the creation of 
a fief, containing a description of the fief, and 
all the rights and incidents belonging to it. 
Guyot, Inst. Feud. ec. 3. 


Denominatio fieri debet a dignioribus. Denomi- 
nation should be made from the more worthy. 


DENOUNCE. To declare (an act or thing) to 
be a crime and prescribe a punishment for it. 
State v. De Hart, 109 La. 570, 83 So. 605. The 
word is also used (not technically but popu- 
larly) as the equivalent of “accuse” or “inform 
against.” 

The term is frequently used in regard to 
treaties, indicating the act of one nation in 
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giving notice to another nation of its inten- 
tion to terminate an existing treaty between 
the two nations. The French dénoncer means 
to declare, to lodge an information against. 
Bellows, Fr. Dict. 


DENOUNCEMENT. 


In Spanish and Mexican Law 


A judicial proceeding for the forfeiture of 
land held by an alien, 


Though real property might be acquired by an 
alien in fraud of the law,—that is, without observ- 
ing its requirements,—he nevertheless retained his 
right and title to it, but was liable to be deprived 
of it by the proper proceeding of denouncement, 
which in its substantive characteristicg was equiva- 
lent to the inquest of office found, at common law. 
De Merle v.. Mathews, 26 Cal. 477. 


The “denouncement of a new work” is a 
proceeding to obtain an order of court, in the 
nature of an injunction, against the construc- 
tion of a new building or other work, which, 
if completed, would injuriously affect the 
plaintifi’s property. Von Schmidt v. Hunt: 
ington, 1 Cal. 55. : 


In Mexican Mining Law 


Denouncement is an application to the au- 
thorities for a grant of the right to work-a, 
mine, either on the ground of new discovery; 
or on the ground of forfeiture of the rights of 
a former owner, through abandonment... or 
contravention of the mining law.. Cent. Dict. 
See Castillero v. U. S., 2 Black, 109, 17 L. Ed: 
360; Stewart v. King, 85 Or. 14, 166 P. 55, 56. 


DENSHIRING OF LAND. (Otherwise called 
“purn-beating.”) A method of improving land 
by casting parings of earth, turf, and stubble 
into heaps, which when dried are burned into 
ashes for a compost. Cowell. 


DENTIST. One whose business it is to diag- 
nose and treat imperfections or diseases of 
human teeth. People v. Hewson, 181 App. 
Div. 212, 168 N. Y. S. 104. Defined by the 
California Dental Act as any person who 
shall for remuneration perform an operation 
of any kind, or treat diseases of the human 
teeth. Jacobs v. Board of Dental Examiners 
of California, 189 Cal. 709, 209 P. 1006, 1007. 


DENTISTRY. A special department of medi- 
cal science, dealing with the treatment of the 
diseases, etc., of human teeth. Common- 
wealth v. Heller, 277 Pa. 539, 121 A. 558, 559. 


DENUMERATION. The act of present pay- 
ment. 


DENUNCIA DE OBRA NUEVA. In Spanish 
law. The denouncement of a new work; be- 
ing a proceeding to restrain the erection of 
some new work, as, for instance, a building 
which may, if completed, injuriously affect 
the property of the complainant; it is of a 
character similar to the interdicts of posses- 
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sion. Escriche; Von Schmidt v, Huntington, 
1 Cal. 63. 


DENUNCIATION. 


in the Civil Law 


The act by which an individual informs a 
publie officer, whose duty it is to prosecute 
offenders, that a crime has been committed. 
See 1 Bro. Civ. Law 447; Ayliffe, Parerg. 210; 
Pothier, Proe, Cr. sect. 2, § 2. 

The giving of an information in the eccles- 
iastical courts by one who was not the ac- 
cuser, 


In Scotch Practice 


The act by which a person is declared to 
be a rebel, who has disobeyed the charge giv- 
en on letters of horning. Bell. 


DENUNTIATIO. In old English law. A pub- 
` lic notice or summons. Bract. 202b. 


DENY. To traverse. Perry v. Tumlin, 161 
Ga. 392, 181 S. E. 70, 78. 


DEODAND. (L. Lat. Deo dandum, a tbing 
to be given to God.) In English law. Any 
personal chattel which was the immediate 
occasion of the death of any reasonable crea- 
ture, and which was forfeited to the crown 
to be applied to pious uses, and distributed in 
alms by the high almoner. 1 Hale, P. C. 419; 
Fleta, lib. 1, c. 25; 1 Bl. Comm. 300; 2 Steph. 
Comm. 365. See Parker-Harris Co. v. Tate, 
135 Tenn. 509, 188 S. W. 54, L. R. A. 1916F, 
935. 


DEOR HEDGE. In old English law. The 
hedge inclosing a deer park. 


DEPART. To divide or separate actively. 
The departers of gold and silver were no more 
than the dividers and refiners of those met- 
als. Cowell. 

To go away, especially with reference to 
permanent visits. Pezzoni v. Pezzoni, 38 Cal. 
App. 209, 175 P. 801, 802. To depart, as from 
the state, is not necessarily synonymous with 
the phrase “leave the state.” Williams v. 
Williams, 57 Cal. App. 36, 206 P. 650, 652. 


In Pleading 


To forsake or abandon the ground assumed 
in a former pleading, and assume a new one, 
See Departure. 


‘In Maritime Law 


To leave a port; to be out of a port. To de- 
part imports more than to sail, or set sail. A 
warranty in a policy that a vessel shall de- 
part on or before a particular day is a war- 
ranty not only that she shall sail, but that she 
shall be out of the port on or before that day. 
3 Maule & S. 461; 3 Kent Comm. 307, note. 
“To depart” does not mean merely to break 
ground, but fairly to set forward upon the 
voyage. Moir v. Assur. Co., 6 Taunt. 241; 
Young v. The Orpheus, 119 Mass. 185; The 
Helen Brown (D. O.) 28 F. 111. 
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DEPARTMENT. One of the territorial divi- 
sions of a country. The term is chiefly used 
in this sense in France, where the division 
of the country into departments Is somewhat 
analogous, both territorially and for govern- 
mental purposes, to the division of an Ameri- 
can state into counties. The United States 
have been divided into military departments, 
including certain portions of the country. 
Parker v. U. S., 1 Pet. 293, 7 L. Ed. 150. 

One of the divisions of government: as, the 
legislative, executive, and judicial depart- 
ments. State v. Guidry, 142 La. 422, 76 So. 
843, 845. Cf. Commercial Pacific Cable Co. 
v. Philippine Nat. Bank (D. C.) 263 F. 218, 
222; Keane v. United States (C. C. A.) 272 PF. 
577. 

One of the divisions of the executive branch 
of government. Used in this sense in the 
United States, where each department is 
charged with a specific class of duties, and 
comprises an organized staff of officials; e. g., 
the department of state, department of war, 
etc. 


With reference to state or municipal administra- 
tion, a “bureau” is merely a division of a depart- 
ment. In re McLaughlin, 210 N, Y. S. 68, 72, 124 Misc. 
766. 


Also, a division of a business, or of some- 
thing comparable thereto. See State v. Ar- 
kansas Lumber Co., 126 Ark. 107, 189 S. W. 
671. 


DEPARTURE. A deviation or divergence, 
as from a standard rule or measurement. 
Hamilton Mfg. Co. v. Tubbs Mfg. Co. (D. C.) 
216 F. 401, 409. f 


In Maritime Law 


A deviation from the course prescribed in 
the policy of insurance. 


In Pleading: 


The statement of matter in a replication, re- 
joinder, or subsequent pleading, as a cause 
of action or defense, which is not pursuant to 
the previous pleading of the same party, and 
which does not support and fortify’it. 2 
Williams, Saund. 84a, note 1; 2 Wils. 98; Co. 
Litt. 304a; Railway Co. v. Wyler, 158 U, S. 
285, 15 S. Ct. 877, 39 L. Ed. 983; Hanna vy. 
Royce, 119 Or. 450, 249 P. 173, 175. 


A departure, in pleading, is when a party quits 
or departs from the case or defense which he has 
first made, and has recourse to another. White v. 
Joy, 13 N. Y. 88; Allen v. Watson, 16 Johns. (N. 
Y.) 205; Kimberlin v. Carter, 49 Ind. 111; Crim 
v. Drake, 86 Fla. 470, 98 So. 349, 351; Clonts v. 
State, 19 Ala. App. 130, 95 So. 562; Northwestern 
Nat. Life Ins. Co. v. Ward, 56 Okl. 188, 155 P. 524, 
525. 

A departure takes place when, in any pleading, 
the party deserts the ground that be took in his 
last antecedent pleading, and resorts to another. 
Steph. Pl. 410; Burrell yv. Masters, 65 Colo. 310, 
176 P. 316, 317. Or, in other words, when the second 
pleading contalns matter not pursuant to the for- 
mer, and which does not support and fortify it 


557 


Co. Litt. 84a. Hence a departure obviously can 
never take place till the replication, Steph. Pl. 410. 
Each subsequent pleading must pursue or support 
the former one; 4. e., the replication must support 
the declaration, and the rejoinder the plea, without 
‘departing out of it. 3 Bl. Comm, 310. An amend- 
ment to a petition changing the cause of action is 
not, technically, a “departure.” Union Bank & 
Trust Co. v. Ponder, 220 Ky. 365, 295 S. W. 140, 141; 
King v. Milner, 63 Colo. 407, 167 P. 957, 960; Mac- 
Gerry v. Rodgers, 144 Wash. 875, 258 P. 314, 315. 

That which is a ‘‘departure’” in pleading is a 
“variance” in evidence, Wilson v. Oil Well Supply 
Co., 111 Okl. 63, 238 P. 415, 416. 


DEPARTURE IN DESPITE OF COURT. In 
old English practice. The tenant in a real 
action, having once appeared, was consider- 
ed as constructively present in court until 
again called upon. Hence if, upon being de- 
manded, he failed to appear, he was said to 
have “departed in despite [i. e., contempt] 
of the court.” Co. Litt. 189a; 8 Co. 62a; 1 
Role, Abr. 583 ; Mete. Yely. 211. 


DEPASTURE. In old English law. To pas- 
ture. “If a man depestures unprofitable cat- 
tle in his ground.” Bunb. 1, case 1. 


DEPECULATION. A robbing of the prince 
or commonwealth; an embezzling of the pub- 
lie treasure. 


DEPENDENCY. A territory distinct from 
the country in which the supreme sovereign 
power resides, but belonging rightfully to it, 
and subject to the laws and regulations which 
the sovereign may think proper to prescribe. 
U. 8. v. The Nancy, 3 Wash. C. C. 286, Fed. 
Cas. No. 15,854. 

It differs from a colony, because it is not 
settled by the citizens of the sovereign or 
mother state; and from possession,. because it 
is held by other title than that of mere con- 
quest. 


DEPENDENT, n. One who derives support 
froin another; Ballou v. Gile, 50 Wis. 618, 7 
N. W. 561; Supreme Council American Legion 
of Honor v. Perry, 140 Mass. 590, 5 N. E. 634; 
not merely persons who derive a benefit from 
the earnings of the deceased; [1899] 1 Q. B. 
1005; Havey v. Erie R. Co., 88 N. J. Law, 
684, 96 A. 995, 996. One who depends on or 
is sustained by another, or who relies on an- 
other for support or favor. Wells-Dickey 
Trust Co. v. Chicago, B. & Q. R. Co., 166 Minn. 
79, 207 N. W. 186, 187; United States v. Mc- 
Hugh (D. C.) 253 F. 224, 228. 


DEPENDENT, ađj. Deriving existence, sup- 
port, or direction from another; conditioned, 
in respect to force or obligation, upon an ex- 
traneous act or fact. 


Under a statute relating to dependent children, 
“dependent” is synonymous with “neglected,” but 
not with “delinquent.” People v. Ellis, 185 Ill. App. 
417, 420. . 

Under a California juvenilé act, a “dependent 
person” is one under the age of 21 years who is in 
danger of growing up to lead an idle, dissolute, or 
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immoral life. 
P. 936. 


People v. Cruse, 24 Cal. App. 497, 141 


Dependent conditions. Mutual covenants 
which go to the whole consideration on both 
sides. Long v. Addix, 184 Ala. 236, 63 So. 982, 
984, 


—Dependent contract. One which depends or 
is conditional upon another. One which it is 
not the duty of the contractor to perform un- 
til some obligation contained in the same 
agreement has been performed by the other 
party. Ham. Parties, 17, 29, 30, 109. 


Dependent covenant. See Covenant. 


—Dependent promise. One which it is not the 
duty of the promisor to perform until some 
obligation contained in the same agreement 
has been -performed by the other party. 
Hamm, Partn. 17, 29, 80, 109; Harr. Cont. 
152. 


DEPENDING. In practice. Pending or unde- 
termined ; in progress. See 5 Coke, 47. 


Under a statute (28 USCA §§ 639-641), permitting 
the taking of testimony by deposition de bene esse, 
a cause is “depending” from the time of the is- 
suance of the original writ, Oklahoma Gas & Elec- 
tric Co. v. Bates Expanded Steel Truss Co. (D. C.) 
296 F. 281, 283. 


DEPESAS. In Spanish-American law. Spa- 
ces of ground in towns reserved for commons 
or public pasturage. 12 Pet. 443, note, 9 L. Ed. 
1150. 


DEPOLYMERIZATION. In connection with 
the devulcanizing of vulcanized rubber, the 
act of breaking into smaller aggregations. the 
rubber molecules, which consist of hydrogen 
and carbon, thus rendering the waste rubber 
plastic. Philadelphia Rubber Works ‘Co. v. 
United States Rubber Reclaiming Works (D. 
C.) 225 F. 789, 791. 


DEPONE. In Scotch practice. 
to make oath in writing. 


To depose; 


DEPONENT. In practice. One who deposes 
(that is, testifies or makes oath, now in writ- 
ing) to the truth of certain facts; one who 
gives under oath testimony which is reduced 
to writing; one who makes oath to a written 
statement, The party making an affidavit is 
generally so called, though in the United 
States the term “affiant” is also commonly 
applied to such party. 


The word “depone,” from which is derived ‘‘de- 
ponent,” has relation to the mode in which the 
oath is administered, (by the witness placing his 
hand upon the book of the holy evangelists,) and 
not as to whether the testimony is delivered orally 
or reduced to writing. “Deponent” its included in 
the term “witness,” but “witness’’ is more general. 
Bliss v. Shuman, 47 Me. 248. ` 


DEPONER. In old Scotch practice. A depo- 
nent. 3 How. State Tr. 695. 


DEPOPULATIO AGRORUM 


DEPOPULATIO AGRORUM. In old English 
law. The crime of destroying, ravaging, or 
laying waste a country. 2 Hale, P. C. 333; 4 
Bl. Comm, 373. 


DEPOPULATION. In old English law. A 
species of waste by which the population of 
the kingdom was diminished. Depopulation 
of houses was a public offense, 12 Coke, 30, 
31. 


DEPORTATIO. Lat. In the civil law. A 
kind of banishment, where a condemned per- 
son was sent or carried away to some foreign 
country, usually to an island, (in insulam 
deportatur,) and thus taken’ out of the num- 
ber of Roman citizens. 


DEPORTATION. Banishment to a foreign 


country, attended with confiscation of prop-’ 


erty and deprivation of civil rights. A pun- 
ishment derived from the deportatio (q. v.) 
of the Roman law, and still in use in France. 


In Roman Law 


A perpetual banishment, depriving the ban- 
ished of his rights as a citizen; it differed 
from relegation (q. v.) and exile, (qg. v.) 1 
Brown, Civil & Adm. Law, 125, note; Inst. 1, 
12, 1, and 2; Dig. 48, 22, 14, 1. 


In American Law . 


The removal or sending back of an alien to 
the country from which he came, as a measure 
of national police and without any implica- 
tion of punishment or penalty. 


“The removal of an alien out of the country, . 


simply because his presence is deemed inconsistent 
with the public welfare, and without any punish- 
ment being imposed or contemplated, either under 
the laws of the country out of which he is sent, 
or under those of the country to which he is tak- 
en.” It differs from transportation, which is by 
way of punishment of one convicted of an offence 
against the laws of the country; and from extra- 
dition (q. v.), which is the surrender to another 
country of one accused of an offence against its 
laws, there to be tried, and, if found guilty, pun- 
ished. Fong Yue Ting v. U. S., 149 U. S. 698, 18 
S. Ct. 1016, 37 L. Ed. 905. 

“Deportation,” as distinguished from ‘‘exclusion,” 
is depriving a person already in the United States 
of a privilege which he, at least at the time, is 
enjoying; whereas “exclusion” is the denial of 
entry, and does not deprive one of any liberties he 
had theretofore enjoyed. Ex parte Domingo Cory- 
pus (D. ©.) 6 F.(2d) 336. 


DEPOSE. To deprive an individual of a pub- 
lic employment or office against his will. 
Wolffius, Inst. § 1063. The term is usually 
applied to the deprivation of all authority of 
a sovereign. 

In Practice 


In ancient usage, to testify as a witness; 
to give evidence under oath. 


In Modern Usage © 


To make a deposition; to give evidence in 


the shape of a deposition; to make state- 


` third person. 


558 


ments which are written down and sworn to; 
to give testimony which is reduced to writing 
by a duly-qualified officer and sworn to by the 
deponent. To say (in a deposition) under 
oath. Webb v. Iowa-Nebraska Coal Co., 198 
Towa, 776, 200 N, W. 225, 226. 


DEPOSIT. A naked bailment of goods to be 
kept for the depositor without reward, and 
to be returned when he shall require it. 
Jones, Bailm. 36, 117; National Bank v. 
Washington County Bank, 5 Hun (N. Y.) 007; 
Payne v. Gardiner, 29 N. Y. 167; Montgomery 
v. Evans, 8 Ga, 180; Rozelle v. Rhodes, 116 
Pa. 129, 9 Atl. 160, 2 Am. St. Rep. 591; In re 
Patterson, 18 Hun (N. Y.) 221, 222; Bellows 
Falls Bank v. Bank, 40 Vt. 380. 

A bailment of goods to be kept by the bailee 
without reward, and delivered according to 
the object or purpose of the original trust. 
Story, Bailm. § 41; Richardson v. Futrell, 42 
Miss. 544. 

In general, an act by which a person re- 
ceives the property of another, binding him- 
self to preserve it and return it in kind. Civ. 
Code La. art, 2926; Henry Rose Mercantile 
& Mfg. Co. v. Stearns, 159 La. 957, 106 So. 455, 
458. 

The delivery of chattels by one person to 
another to keep for the use of the bailor. 
Code Ga. 1882, § 2108 (Civ. Code 1910, § 8494). 


The giving of the possession of personal proper- 
ty by one person to another, with his consent, to 
kesp for the use and benefit of the first or of a 
Moumal v. Parkhurst, 89 Or, 248, 
173 P. 669, 671. 

Something intrusted to the care of another, either 
for a permanent or a temporary disposition. David- 
son v. U. S. (C, ©. A.) 292 F. 760, 751, aff U. S. v. 
Davidson (D. ©.) 285 F. 661. 


Also, money lodged with a person as an 
earnest or security for the performance of 
some contract, to be forfeited if the depositor 
fails in his undertaking. It may be deemed 
to be part payment, and to that extent may 
constitute the purchaser the actual owner of 
the estate. Larson v. Metcalf, 201 Iowa, 1208, 
207 N. W. 382, 384, 45 A. L. R. 344. 


Classification 


According to the classification of the civil 
law, deposits are of the following several 
sorts: (1) Necessary, made upon some sud- 
den emergency, and from some pressing neces- 
sity; as, for instance, in case of a fire, a ship- 
wreck, or other overwhelming calamity, when 
property is confided to any person whom the 
depositor may meet without proper opportu- 
nity for reflection or choice, and thence it is 
called “miserabile depositum.” (2) Voluntary, 
which arises from the mere consent and 
agreement of the parties. Civ. Code La. art. 
2964; Dig. 16, 3,2; Story, Bailm. § 44. The 
common law has made no such division. 

There is another class of deposits called 
“involuntary,” which may be without the as- 
sent or even knowledge of the depositor; as 
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lumber, etc., left upon another's land by the 
subsidence of a flood. An “involuntary” de- 
posit is defined by Civ. Code Cal. § 1815, as 
one made by the accidental leaving or placing 
of personal property in the possession of any 
person without negligence on the part of the 
owner, Copelin v. Berlin Dyeworks & 
Laundry Co., 168 Cal. 715, 144 P. 961, 963, 
L. R. A. 1915C, 712. 

The civilians again divide deposits into 
“simple deposits,” made by one or more per- 
sons having a common interest, and “seques- 
trations,” made by one or more persons, each 
of whom has a different and adverse inter- 
est in controversy touching it; and these last 
are of two sorts,—‘“conventional,” or such 
as are made by the mere agreement of the 
parties without any judicial act; and “judi- 
cial,” or such as are made by order of a court 
in the course of some proceeding. Rev. Civ. 
Code La. art. 2979. Thus, it is said that in 
view of Rev. Civ. Code La. art. 2976, the dif- 
ference between “sequestration” and ‘“‘depos- 
it” is that the former may have for its object 
both movable and immovable property, while 
the latter is confined to movables. Raines v. 
Dunson, 145 La. 1011, 883 So. 224, 226. 

There is another class of deposits called 
“irregular,” as when a person, having a sum 
of money which he does not think safe in 
his own hands, confides it to another, who 
is to return to him, not the same money, but 
a like sum when he shall demand it. Poth. 
du Depot, 82, 83; Story, Bailm. § 84. A reg- 
ular deposit is a strict or special deposit; 
a deposit which must be returned in specie; 
i. €., the thing deposited must be returned. 
A quesi deposit is a kind of implied or in- 
voluntary deposit, which takes place where 
a party comes lawfully to the possession of 
another person’s property, by finding it. 
Story, Bailm. § 85. Particularly with refer- 
ence to moncy, deposits are also classed as 
general or special. A general deposit is where 
the money deposited is not itself to be return- 
ed, but an equivalent in money (that is, a like 
sum) is to be returned. It is equivalent to a 
loan, and the money deposited becomes the 
property of the depositary. Insurance Co. v. 
Landers, 43 Ala. 188. A special deposit is a 
deposit in which the identical thing deposited 
is to be returned to the depositor. The par- 
ticular object of this kind of deposit is safe 
keeping. Koetting v. State, 88 Wis. 502, 60 
N. W. 822, In banking law, this kind of de 
posit is contrasted with a “general” deposit, 
as above; but in the civil law it is the antith- 
esis of an “irregular” deposit. A gratuitous 
or naked deposit is a bailment of goods to be 
kept for the depositor without hire or re- 
ward on either side, or one for which the 
depositary receives no consideration beyond 
the mere possession of the thing deposited. 
Civ. Code Ga. 1895, § 2921 (Civ. Code 1910, § 
3494); Civ. Code Cal. § 1844. Properly and 
originally, all deposits are of this descrip- 
tion; for according to the Roman law, a bail- 
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ment of goods for which hire or a price is to 
be paid, is not called “depositum” but “lo- 
catio.” If the owner of the property pays for 
its custody or care, it is a “locatio custodiz ;” 
if, on the other hand, the bailee pays for the 
use of it, it is “Iocatio rei.” (See Locatio.) 
But in the modern law of those states which 
have -been influenced by the Roman juris- 
prudence, a gratuitous or naked deposit is 
distinguished from a “deposit for hire,” in 
which the bailee is to be paid for his services 
in keeping the article. Civ. Code Cal. § 1851; 
Civ. Code Ga. 1895, § 2921 (Civ. Code 1910, § 
3494). 
In Mining 


A quantity of ore or mineral substances oct- 
curring naturally in the earth; as, a deposit 
of gold, oil, etc. See Colorado Gold Dredging 
Co. v. Stearns-Roger Mfg. Co., 60 Colo. 412, 
153 P. 765. 

In Banking Law 


The act of placing or lodging money in the 
custody of a bank or banker, for safety or 
convenience, to be withdrawn at the will of 
the depositor or under rules and regulations 
agreed on. Also, the money so deposited, or 
the credit which the depositor receives for it. 
Clement Nat. Bank v. Vermont, 231 U. S. 120, 
34 S. Ct. 81, 35, 58 L. Ed. 147. See, also, 
State v. Marron, 18 N. M. 426, 187 P. 845, 
848, 50 L. R. A. (N. S.) 274; State v. Farmers’ 
State Bank of Allen, 113 Neb. 82, 201 N. W. 
893, 894; State Banking Board v. James (Tex. 
Civ. App.) 264 S. W. 145, 149. 


In General 


—Deposit account. An account of sums 
lodged with a bank not to be drawn upon by 
checks, and usually not to be withdrawn ex- 
cept after a fixed notice. 


—Deposit company. A company whose busi- 
ness is the safe-keeping of securities or other 
valuables deposited in boxes or safes in its 
building which are leased to the depositors, 


—Deposit of title-deeds. A method of pledg- 
ing real property as security for a loan, by 
placing the title-deeds of the land in the keep- 
ing of the lender as pledgee. ` 


—Deposit slip. An acknowledgment that the 
amount named therein has been received by 
the bank; it is a receipt intended to furnish 
evidence as between the depositor and depos- 
itary that on a given date there was de- 
posited the sum named therein, the time of 
deposit, and amount deposited, being also 
shown. In re Ruskay (C. C. A.) 5 F.(2d) 148, 
147; American Home Life Ins. Co. v, Citi- 
zens’ State Bank of Headrick, 66 OKI. 198, 168 
P. 437, 438, L. R.A. 1918B, 296. 


—General and special deposits. Deposits of 
money in a bank are either general or special. 
A general deposit (the ordinary form) is one 
which is to be repaid on demand, in whole or 
in part as called for, in any current money, 
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not the same pieces of money deposited. In 
re Cronk, 110 Neb. 676, 194 N. W. 865. In 
this case, the title to the money deposited 
passes to the bank, which becomes debtor to 
the depositor for the amount. A special de- 
posit is one in which the depositor is entitled 
to the return of the identical thing deposited 
(gold, bullion, securities, etc.) and the title to 
the property remains in him, the deposit be- 
ing usually made only for purposes of safe- 
Keeping. Shipman v. State Bank, 59 Hun, 
621, 13 N. Y. Supp. 475; State v. Clark, 4 
Ind. °315; Brahm v. Adkins, 77 Ill. 263; 
Marine Bank v. Fulton Bank, 2 Wall. 252, 17 
L. Ed. 783. There is also a specific deposit, 
which exists where money or property is giv- 
en to a bank for some specific and particular 
purpose, as a note for collection, money to pay 
a particular note, or property for some other 
specific purpose. Corporation Commission of 
North Carolina v. Merchants’ Bank & Trust 
Co., 193 N. C. 696, 138 S. E. 22, 24; Cooper v. 
National Bank of Savannah, 21 Ga. App. 356, 
94 S. E. 611, 615; Officer v. Officer, 120 Iowa, 
389, 94 N. W. 947, 98 Am. St. Rep. 365. 


DEPOSITARY. The party receiving a de- 
posit; one with whom anything is lodged in 
trust, as “depository” is the place where it is 
put. A trustee; fiduciary; one to whom 
goods are bailed to be held without recom- 
pense, Stand. Dict. The obligation on the 
part of the depositary is that he keep the 
thing with reasonable care, and, upon request, 
restore it to the depositor, or otherwise. de- 
liver it, according to the original trust. 


DEPOSITATION. In Scotch law. Deposit 
or depositum, the species of bailment so called. 
Bell. 


DEPOSITION. The testimony of a witness 
taken upon interrogatories, not in open court, 
but in pursuance of a commission to take 
testimony issued by a court, or under a gen- 
eral law on the subject, and reduced to writ- 
ing and duly authenticated, and intended to 
be used upon the trial of an action in court. 
Lutcher v. U. S., 72 F. 972, 19 ©. C. A. 259; 
Indianapolis Water Co. v. American Straw- 
board Co. (C. C.) 65 F. 535. 

A written declaration under oath, made 
upon notice to the adverse party for the pur- 
pose of enabling him to attend and cross- 
examine; or upon written interrogatories. 
Code Civ. Proc. Cal. § 2004; Comp. Laws 
N. D. 1913, § 7885; Comp. Laws 8. D. 1929, 
§ 2752; N. S. Sherman Machine & Iron Works 
v. R. D.. Cole Mfg. Co., 51 OKI 358, 151 P. 
1181, 1182. It is the giving of notice to the 
adverse party which especially distinguishes 
a deposition from an affidavit. State v. Quar- 
tiér, 114 Or. 657, 236 P. 746, 748. 


A deposition is evidence given by a witness under 
interrogatories, oral or written, and usually writ- 
ten down by an official person. In its generic sense, 
it embraces all written evidence verified by oath, 
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and includes affidavits; -but, in legal language, a 
distinction is maintained between depositions and 
affidavits, Stimpson y. Brooks, 3 Blatchf. 456, Fed. 
Cas. No, 13,454. But this distinction is not always 
observed in statutes. Arnold v, State (Okl. Cr. 
App.) 182 P. 1123, 1126. See, also, State v. English, 
Ti Mont. 348, 229 P. 727, 728. 


The term sometimes is used in a special 
Sense to denote a statement made orally by a 
person on oath before an examiner, com- 
missioner, or officer of the court, (but not in 
open court,) and taken down in writing by 
the examiner or under his direction. Sweet. 


In Ecclesiastical Law 


The act of depriving a clergyman, by a 
competent tribunal, of his clerical orders, to 
punish him for some offense and to prevent 
his acting in future in his clerical character. 
Ayl. Par. 206. 


DEPOSITO. In Spanish law. Deposit; the 
species of bailment so called. Schm. Civil 
Law, 193. 

A real contract by which one person con- 
fides to the custody of another an object on 
the condition that it shall be returned to him 
whenever he shall require it. 


DEPOSITOR. One who makes a deposit. 
In banking law, one who delivers and 
leaves money with a bank on his order or 
subject to check. Union Life & Accident Ins. 
Co. of Lincoln, Neb., v. American Surety Co. 
of New York, 113 Neb, 300, 203 N. W.172, 175; 
Lummus Cotton Gin Co. y. Walker, 195 Ala. 


552, 70 So. 754, 756; Austin v. Avant (Tex. 


Civ. App.) 277 S. W. 409, 410. 


DEPOSITORY. The place where a deposit 
(q. v.) is placed and kept. 

Sometimes, also, a depositary; one with 
whom something is deposited. Jones v. 
Marrs, 114 Tex. 62, 263 S. W. 570, 578. 


United States Depositories 


Banks selected and designated to receive 
deposits of the public funds of the United 
States. 


DEPOSITUM. Lat. In the civil law. One 
of the forms of the contract of bailment, be- 
ing a naked bailment of goods to be kept for 
the use of the bailor without reward. Foster 
v. Essex Bank, 17 Mass. 498, 9 Am. Dee. 168; 
Coggs v. Bernard, 2 Ld. Raym. 912; Coe v. 
Ricker, 214 Mass. 212, 101 N. E. 76, 78, 45 
L. R. A, œ. S.) 30, Ann. Cas. 1914B, 1178; 
Suits vy. Electric Park Amusement Co., 213 
Mo. App. 275, 249 S. W. 656, 657; Hanes v. 
Shapiro & Smith, 168 N. C. 24, 84 S. E. 33, 35. 
See Deposit. 


One of the four real. contracts apecified by Jus- 
tinian, and having the following characteristics: 
(1) The depositary or depositee is not liable for 
negligence, however extreme, but only. for fraud, 
dolus; (2) the property remains in the depositor, 
the depositary having oniy -the possession, Pre- 
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carium and sequestre were two varieties of the 
depositum, 


DEPOT. A railroad freight or passenger sta- 
tion; a place on the line of a railroad where 
passengers may enter and leave the trains 
and where freight is deposited for delivery ; 
a place where the carrier is accustomed to 
receive merchandise, deposit it, and keep it 
ready for transportation or delivery. Maghee 
v. Transportation Co., 45 N. Y. 520, 6 Am. 
Rep. 124; Hill v. Railroad Co. (Tex. Civ. 
App.) 75 S. W. 876; Karnes v. Drake, 103 
Ky. 134, 44 S. W. 444; Railroad Co. v. Smith, 
71 Ark, 189, 71 S. W. 947; State v. New 
Haven & N. Co., 37 Conn. 163; State v. Jasper 
& E. R. Co. (Tex. Civ. App.) 154 S. W. 331, 333 ; 
Chesapeake & O. Ry. Co. v. Ricks, 146 Va. 10, 
185 S5. E. 685, 688. But see Ft. Worth & D. 
C. Ry. Co. v. State (Tex. Civ. App.) 189 S. W. 
131, 133. 

A place for the deposit of goods; a ware- 
house, or a storehouse. Weyman v. City of 
Newport, 153 Ky. 487, 156 S. W. 109, 111. 

A place where military supplies or stores 
are kept or troops assembled. U. S. v. Cald- 
well, 19 Wall. 264, 22 L. Wd. 114. 


—Depot grounds. Station grounds, Pecos & 
N. T. Ry. Co. v. Railroad Commission of Tex- 
as (Tex. Civ. App.) 193 S. W. 770, 773; Atchi- 
son, T. & S. F. Ry. Co. v. McCall, 48 OkKl. 
602, 150 P. 173, 174. The place where pas- 
sengers get off and on trains, where goods are 
loaded and unloaded, and all grounds neces- 
sary, convenient, and actually used for such 
purposes by the public and by the railway 
company, including the place where cars are 
switched and trains made up, also where 
tracks are used for storing cars, and where 
the public require open and free access to the 
railroad for the purpose of such business. 
Prince v. Chicago & N. W. Ry. Co., 165 Wis. 
212, 161 N. W. 765, 766; Hunter v. Norfolk 
& W. Ry. Co., 99 W. Va. 188, 128 S, E. 187, 
138; St. Louis Southwestern Ry. Co. v. Buice 
(Tex. Civ. App.) 262 S. W. 558, 559. 


DEPOT. In French law. The depositum of 
the Roman and the deposit of the English 
law. It is of two kinds, being either (1) dépôt 
simply so called, and which may be either vol- 
untary or necessary, and (2) séquestre, which 
is a deposit mdde either under an agreement 
of the parties, and to abide the event of pend- 
ing litigation regarding it, or by virtue ‘of the 
direction of the court or a judge, pending liti- 
gation regarding it. Brown; Civ. Code La. 
2926, 


DEPRAVE. To defame; vilify; exhibit con- 
tempt for. In England it is a criminal offense 
to “deprave” the Lord’s supper or the Book 
of Common Prayer. Steph. Crim. Dig. 99. 


A mind which may become inflamed by liquor 
and passion to such a degree that it ceases to 
care for human life and safety is a “depraved 
mind.” State v. Weltz, 155 Minn. 143, 193 N. W. 42, 
44. 
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DEPUTIZE 


DEPRECIATION. A fall in value; reduc- 
tion of worth. New York Life Ins. Co. v. 
Anderson (C. O. A.) 263 F. 527, 529. The 
deterioration, or the loss or lessening in 
value, arising from age, use, and improve- 
ments, due to better methods. Boston & A. 
R. Co. v. New York Cent. R. Co., 256 Mass. 
600, 153 N. E. 19, 23; San Francisco & P, S. 
S. Co. v. Scott (D. C.) 253 F. 854; Pacific Tel- 
ephone & Telegraph Co. v. Whitcomb (D. C.) 
12 F.(2d) 279, 284; Michigan Publie Utilities 
Commission v. Michigan State Telephone Co., 
228 Mich. 648, 200 N. W. 749, T51; Miles v. 
People’s Telephone Co., 166 Wis. 94, 163 N. 
W. 652, 655. 


DEPRECIATION RESERVE. An account 
kept on the books, as of a public utility, to 
offset the depreciation of the property due 
to time and use. People ex rel. Adirondack 
Power & Light Corporation y. Public Service 
Commission, 200 App. Div. 268, 193 N. X. 
5. 186, 191. It does not represent the actual 
depreciation of its properties which is to 
be deducted from the reproduction cost new 
to ascertain the present value for rate pur- 
poses; but only what observation and experi- 
euce suggest as likely to happen, with a mar- 
gin over. Southern Bell Telephone & Tele- 
graph Co. v. Railroad Commission of South 
Carolina (D. C) 5 Fi(2d) 77, 96, 


DEPREDATION. The act of plundering, rob- 
bing, or pillaging. Deal v. U. S., 274 U. S. 
277, 47 S. Ot. 618, 615, 71 L. Ed. 1045, 


In French Law 


Pillage, waste, or spoliation of goods, par- 
ticularly of the estate of a decedent. 


DEPRIVATION. In English ecclesiastical 
law. The taking away from a clergyman of 
his benefice or other spiritual promotion or 
dignity, either by sentence declaratory in 
the proper court for fit and sufficient causes 
or in pursuance of divers penal statutes which 
declare the benefice void for some nonfeas- 
ance or neglect, or some malfeasance or crime. 
3 Steph. Comm. 87, 88; Burn, Ece. Law, tit. 
“Deprivation.” See Ayliffe, Parerg. 206; 1 
Bla. Comm. 393. See Degradation. 


DEPRIVE. To take. The term has this 
meaning in a constitutional provision that no 
person shall be “deprived of his property” 
without due process of law, and denotes a tak- 
ing altogether, a seizure, a direct appropria- 
fion, dispossession of the owner. Sharpless 
v. Philadelphia, 21 Pa. 167, 59 Am. Dec. 759; 
Wynehamer v. People, 13 N. Y. 467; Munn v. 
People, 69 Ill. 88; Grant v. Courter, 24 Barb. 
(N. Y.) 238. It connotes want of consent. 
Sandel v. State, 115 S. C. 168, 104 S. E. 567, 
571, 18 A. L. R. 1268. 


DEPUTIZE. To appoint a deputy; to ap- 
point or commission one to act as deputy to 
an officer. In a general sense, the term is 
descriptive of empowering one person to act 


DEPUTY 


for another in any capacity or relation, but in 
law it is almost always restricted to the sub- 
stitution of a person appointed to act for an 
officer of the law. 


DEPUTY. A substitute; a person duly au- 
thorized by an officer to exercise some or 
all of the functions pertaining to the office, 
in the place and stead of the latter. Carter 
v. Hornback, 139 Mo. 2388, 40 S. W. 893; Her- 
ring v. Lee, 22 W. Va. 667; Erwin v. U. S. 
(D. C.) 37 F. 476, 2 L. R. A. 229; Willing- 
ham v. State, 21 Fla. 776; Ellison v. Steven- 
son, 6 T. B. Mon. (Ky.) 271; People v. Bark- 
er, 14 Misc. 360, 35 N. Y. S. 727; United States 
v. Rockefeller (D. ©.) 221 F. 462, 465; State 
v. Stearns, 200 Ala. 405, 76 So. 321, 323. One 
appointed to substitute for another with pow- 
er to act for him in his name or behalf. Sax- 
by v. Sonnemann, 318 Ill. 600, 149 N. E. 526, 
528. 


A deputy differs from an assignee, In that an 
assignee has an interest in the office itself, and 
does all things in his own name, for whom his 
grantor shall not answer, except in special cas- 
es; but a deputy has not any interest in the 
office, and is only the shadow of the officer in 
whose name he acts. And there is a distinction 
in doing an act by an agent and by a deputy. An 
agent can only bind his principal when he does 
the act in the name of the principal. But a 
deputy may do the act and sign his own name, and 
it binds his principal; for a deputy has, in law, the 
whole power of his principal. Wharton. 

—Deputy consul. See Consul. 
—Deputy lieutenant. The deputy of a lord 
lieutenaut of a county in England. 


—Deputy sheriff. One appointed to act in the 
place and stead of the sheriff in the official 
business of the latter’s office. A general depu- 
ty (sometimes called “undersheriff” ; see Shir- 
ran yv. Dallas, 21 Cal. App. 405, 132 P. 454, 
458) is one who, by virtue of his appoint- 
ment, has authority to execute all the ordi- 
nary duties of the office of sheriff, and who 
executes process without any special author- 
ity from his principal. A special deputy, who 
is an officer pro hae vice, is one appointed for 
a special occasion or a special service, as, to 
serve a particular writ or to assist in keep- 
ing the peace when a riot or tumult is ex- 
pected or in progress. He acts under a specific 
and not a general appointment and authority. 
Allen v. Smith, 12 N. J. Law, 162; Wilson vV. 
Russell, 4 Dak. 376, 31 N. W. 645. 


—Deputy steward. A steward of a manor may 
depute or authorize another to hold a court; 
and the acts done in a court so holden will be 
as legal as if the court had been holden by 
the chief steward in person. So an under 
steward or deputy may authorize another as 
subdeputy, pro hac vice, to hold a court for 
him; such limited authority not being in- 
consistent with the rule delegaius non potest 
delegare. Wharton, ` oe 
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-Special deputy. One appointed to exercise 
some special function or power of the official 
or person for whom he is appointed. Saxby 
v. Sonnemann, 318 Ill. 600, 149 N. E. 526, 528. 


DERAIGN. Apparently, literally, to con- 
found, and disorder, or to turn out of course, 
or displace; as deraignment or departure out 
of religion, in St. 31 Hen. VIII. c. 6. In the 
common law, the word is used generally in 
the sense of to prove; viz., to deraign a right, 
deraign the warranty, ete. Glanv. lib. 2, c. 
6; Fitzh. Nat. Brev. 146. Perhaps this word 
“deraign,”’ and the word “deraignment,” de- 
rived from it, may be used in the sense of 
to prove and a proving, by disproving of what 
is asserted in opposition to truth and fact, 
Jacob, It is used as referring to a decree 
“which deraignis his title from a false source.” 
Paxson v. Brown, 61 F. 874, 884, 10 ©. C. A. 
135. 


DERAILMENT. The act of going off or the 
state of being off the rails of a railroad. Gra- 
ham v. Insurance Co. of North America, 220 
Mass. 230, 107 N. E. 915. 


DERANGEMENT. See Insanity. 


DERECHO. In Spanish law. Law or right, 
Derecho comun, common law. The civil law 
is so called. A right. Derechos, rights. Al- 
so, specifically, an impost laid upon goods or 
provisions, or upon persons or lands, by way 
of tax or contribution. Noe v. Card, 14 Cal. 
576, 608. 


DERELICT. Forsaken; abandoned; desert- 
ed; cast away. g 

Personal property abandoned or thrown 
away by the owner in such manner as to in- 
dicate that he intends to make no further 
claim thereto. 2 Bl. Comm. 9; 2 Reeve, Eng. 
Law, 9; Thompson v. One Anchor and Two 
Anchor Chains (D. C.) 221 F. 770, 772; 1C. B. 
112; Broom, Max. 261; Goodenow v. Tappan, 
1 Ohio, 81; Jones’s Adm’rs v. Nunn, 12 Ga. 
473; Livermore v. White, 74 Me. 455, 43 Am. 
Rep. 600, 

Land left uncovered by the receding of wa- 
ter from its former bed. 2 Rolle, Abr. 170; 
2 Bl. Comm. 262; 1 Crabb, Real Prop. 109. 


In Maritime Law 


A boat or vessel found entirely deserted or 
abandoned on the sea without hope or inten- 
tion of recovery or return by the master or 
crew, whether resulting from wreck, accident, 
necessity, or voluntary abandonment. U.S. v. 
Stone (C. GC.) 8 F. 248; Cromwell v. The 
Island City, 1 Black, 121, 17 L. Ed. 70: The 
Hyderabad (D. C.) 11 F. 754; The Fairfield 
(D. C.) 30 F. 700; The Aquila, 1 C. Rob. 41; 
20 E. L. & Eq. 607; Mason v. The Blaireau, 
2 Cranch, 240, 2 L. Ed. 266; The John Gil- 
pin, Ole. 77, Fed. Cas. No. 7,345; Evans v. 
The Charles, 1 Newb. 329, Fed. Cas. No. 4,- 
556; . Montgomery v. The T. P. Leathers, 1 
Newb. 421, Fed. Cas. No. 9,736; The Attaca- 
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pas, 3 Ware, 65, Fed. Cas. No. 637; The 
Laura, 14 Wall: 336, 20 L. Ed. 818; Mengel 
Box Co. v. Joest, 127 Miss. 461, 90 So. 161, 
163. 
' Quasi Derelict 

When a vessel, without being abandoned, is 
no longer under the control or direction of 
those on board, (as where part of the crew 
are dead, and the remainder are physically 
and mentally incapable of providing for their 
own safety,) she is said to be quasi derelict. 
Sturtevant v. Nicholaus, 1 Newb. Adm. 449, 
Fed. Cas. No. 13,578. Wheu the crew have left 
their vessel temporarily, with the intention of 
returning to resume possession, she is not 
technically a derelict, but is what may be 
termed a “quasi derelict.” The Alcazar (D. 
C.) 227 F. 633, 650. 


DERELICTION. The gaining of land from 
the water, in consequence of the sea shrinking 
back below the usual water mark; the oppo- 
site of alluvion (q.v). Dyer, 3260; 2 Bl. Comm. 
262; 1 Steph. Comm. 419; Linthicum v. Coan, 
64 Md. 489, 2 A. 826, 54 Am. Rep. 775; War- 
ren v. Chambers, 25 Ark. 120, 91 Am. Dec. 
538, 4 Am. Rep. 23; Sapp v. Frazier, §1 La. 
Ann, 1718, 26 So. 378, 72 Am. St. Rep. 493. 
Also, land left dry by running water retiring 
imperceptibly from one of its shores and en- 
croaching on the other. Rey. Civ. Code La. 
art. 510; Slattery v. Arkansas Natural Gas 
Co., 138 La. 793, TO So. 806. See Reliction ; 
Accretion. 
In the Civil Law 


The voluntary abandonment of goods by 
the owner, without the hope or the purpose of 
returning to the possession. Jones v. Nunn, 
12 Ga. 473; Livermore v. White, 74 Me. 456, 
43 Am. Rep. 600. 


Derivativa potestas non potest esse major prim- 
itiva. Noy, Max.; Wing. Max. 66. The de- 
rivative power cannot be greater than the 
primitive. The power which is derived can- 
-not be greater than that from which it is de- 
rived. Finch. Law, b. 1, c. 3, p. 11. 


DERIVATIVE. Coming from another; tak- 
en from something preceding; secondary; 
that which has not its origin in itself, but 
owes its existence to something foregoing. 
Anything obtained or deduced from another. 
State v. Wong Fong, 75 Mont. 81, 241 P. 1072, 
1974. 


DERIVATIVE CONVEYANCES. Convey- 
ances which presuppose some other convey- 
ance precedent, and only serve to enlarge, con- 
firm, alter, restrain, restore, or transfer the 
interest granted by such original conveyance. 
They are releases, confirmations, surrenders, 
assignments, and defeasances. 2 Bl, Comm. 
324. 


DERIVED. Received. Langstaff v. Lucas (D. 
Cc.) 9 F.(2d) 691, 698. See, also, Connell v. 
Harper, 202 Ky. 406, 259 S. W. 1017, 1019. 


’ 


` DESCENDANT 


DEROGATION. The partial repeal or abol- 
ishing of a law, as by a subsequent act which 
limits its scope or impairs its utility and 
force, Distinguished from abrogation, which 
means the entire repeal and annulment of a 
law. Dig. 50, 17, 102. - 


DEROGATORY CLAUSE. Ina will, this is a 
sentence or secret character inserted by the 
testator, of which he reserves the knowledge 
to himself, with a condition that no will he 
may make thereafter should be valid, unless 
this clause be inserted word for word. This | 
is done as a precaution to guard against later 
wills being extorted by violence, or otherwise 
improperly obtained. By the law of Englaud 
such a clause would be void, as tending to 
make the will irrevocable. Wharton. 


Derogatur legi, cum pars detrahitur; abrogatur 
legi, cum prorsus tollitur. To derogate from 
a law is to take away part of it; to abro- 
gate a law is to abolish it entirely. Dig. 50, 
17, 102. - 


DESAFUERO. In Spanish law. An irregu- 
lar action committed with violence against 
law, custom, or reason. 


DESAMORTIZACION. In Mexican law, 
The desamortizacion of property is to take 
it out of mortmain, (dead hands;) that is, to 
unloose it from the grasp, as it were, of ec- 
clesiastical or civil corporations. The term 
has no equivalent in English. Hall, Mex. 
Law, § 749. 


DESCEND. To pass by succession; as when 
the estate vests by operation of law in the 
heirs immediately upon the death of the an- 
eestor. Dove v. Torr, 128 Mass. 40; In re 
Leet’s Estate, 104 Or. 32, 206 P. 548, 550; Con- 
dren v. Marlin, 113 OK1. 259, 241 P. 826, 828. 

To pass down from generation to genera- 
tion. Weedin v. Chin Bow (C. C. A.) 7 F.(2a) 
369. 

To go;—often used as a word of transfer. 
Gordon v. Cadwalader, 164 Cal. 509, 180 P. 
18, 20. 


As used in wills, the word “descend” is often 
regarded as a general expression equivalent to the 
words “go to’ or “belong to,” and as indicating 
a passing of title by the force of the will rather 
than of the statute. Klingman y. Gilbert, 90 Kan. - 
545, 185 P. 682, 684; Carter v. Reserve Gas Co., 84 
W. Va. 741, 100 S. E, 738, 742. 


DESCENDANT. One who is descended from 
another; a person who proceeds from the 
body of another, such as a child, grandchild, 
etc., to the remotest degree. .The term is the 
opposite of “ascendant,” (q. v.) Rasmusson 
v. Unknown Wife of Hoge, 293 Ill. 101, 127 N. 
E. 356, 359; In re Cupples’ Estate, 272 Mo. 
465, 199 S. W. 556, 558; In re Tinker’s Es- 
tate, 91 Okl. 21, 215 P. 779, 781; State y. Ytur- 
ria, 109 Tex. 220, 204 S. W. 315, 316, L. R. A. 
1918F, 1079; Ambl. 327; 2 Bro. C. C. 30, 280; 
1 Roper, Leg. 115. In the plural, the term 
means offspring or posterity in general. Car- 


DESCENDANT 


ter Oil Co, v. Scott (D. C.) 12 F.(2d) 780, 783. 
Issue. Burkley v. Burkley, 266 Pa. 338, 109 A. 
687, 688; Harle v. Harle (Tex. Civ. App.) 166 
S. W. 674, 676; In re Tinker’s Estate, 91 OKI. 
21, 215 P. 779, 781; In re Frech’s Estate, 130 
Misc. 283, 224 N. Y. S. 285; Turner v. Mon- 
teiro, 127 Va. 587, 103 S. E. 572, 13 A. L. R. 
383. 


Descendants is a good term of description in a 
will, and includes all who proceed from the body 
of the person named; as grandchildren and great- 
grandchildren. Amb. 397; 2 Hil. Real. Prop. 242. 


One on whom the law has cast the property 
by descent. James v. Hooker, 172 N. ©. 780, 
90 S. E. 925, 926; Smith v. Thom, 158 Ky. 655, 
166 S$. W. 182. An heir. Lee v. Robersou, 297 
Ill. 321, 130 N. E. 774, 778. In this sense, the 
term is frequently held to include an adopted 
child. In re Cadwell’s Estate, 26 Wyo. 412, 
186 P. 499, 501; In re Cupples’ Estate, 272 
Mo. 465, 199 S. W. 556, 557; In re Hebb’s Es- 
tate, 184 Wash. 424, 235 P. 974, 973. 


Lineal Descendant 


One who is in the line of descent from the 
ancestor. In re Roebuck’s Estate, 79 Misc. 
589, 140 N. Y. S. 1107; Green v. Hussey, 228 
Mass, 537, 117 N. E. 798: Lawful issue. Bas- 
sier v. J. Connelly Const. Co., 227 Mich. 251, 
198 N. W. 989, 991. The term may include an 
adopted child; Denton v. Miller, 110 Kan. 
292, 203 P. 693, 694; who is as lawfully in the 
line of descent as if placed there by birth; 
Fisher v. Gardnier, 183 Mich. 660, 150 N. W. 
358. Contra: State v. Yturria, 109 Tex. 220, 
204 S. W. 315, 316, L. R. A. 1918F, 1079, re- 
versing Id., (Tex. Civ. App.) 189 S. W. 291, 
292; Rauch v. Metz (Mo. Sup.) 212 S. W. 357, 
366. 


DESCENDER. Descent; in the descent. See 
Formedon. 


DESCENDIBLE. Capable of passing by de- 
scent, or of being inherited or transmitted 
by devise, (spoken of estates, titles, offices, and 
other property.) Collins v. Smith, 105 Ga. 
525, 31 S. E. 449. 


DESCENT. Hereditary succession. Succes- 
sion to the ownership of an estate by inherit- 
ance, or by any act of law, as distinguished 
from “purchase.” Title by descent is the title 
by which one person, upon the death of an- 
other, acquires the real estate of the latter 
as his heir at law. 2 Bl. Comm. 201; Com. 
Dig. “Descent,” A; Adams v. Akerlund, 168 
Ill. 632, 48 N. E. 454; Starr v. Hamilton, 22 
Fed. Cas. 1,107; In re Donahue’s Estate, 36 
Cal. 332; Shippen v. Izard, 1 Serg. & R. (Pa.) 
224; Brower v. Hunt, 18 Ohio St. 338; Allen 
v. Bland, 134 Ind. 78, 33 N. E. 774; Reese y. 
Stires, 87 N. J. Eq. 32, 103 A. 679, 680; Mof- 
fett v. Conley, 63 OK1. 3, 163 P. 118,120. The 
title by inheritance is in all cases called de- 
scent, although by statute law the title is 
sometimes made to ascend, 
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“Descent” in its broadest sense signifles an in- 
heritance cast upon any one capable of receiving it, 
whether heir at common law or not. Barry v. 
Rosenblatt, 90 N. J. Eq. 1, 105 A. 609, 610. 


The division among those legally entitled 
thereto of the real property of intestates. 


Classification 


Descents are of two sorts, lineal and collateral. 
Lineal descent is descent in a direct or right line, 
as from father or grandfather to son or grandson. 
Collateral descent is descent in a collateral or 
oblique- line, that is, up to the eommon ancestor 
and then down from him, as from brother to brother, 
or between cousins. Levy v. McCartee, 6 Pet. 112, 
8 L. Ed. 334. They are atso distinguished into 
mediate and immediate descents. But ‘these terms 
are used in different senses. A descent may be said 
to be a mediate or immediate descent of the estata 
or right; or it may be said to be mediate or im- 
mediate, in regard to the mediateness or imme- 
diateness of the pedigree or consanguinity. Thus, 
a descent from the grandfather, who dies in pos- 
session, to the grandchild, the father being then 
dead, or from the uncle to the nephew, the brother 
being dead, is, in the former sense, in law, im- 
mediate descent, although the one is collateral and 
the other lineal; for the heir is in the per, and 
not in the per and cui, On the other hand, with 
reference to the line of pedigree or consanguinity, 
a descent is often said to be immediate, when the 
ancestor from whom the party derives his blood 
is immediate, and without any intervening link or 
degrees; and mediate, when the kindred is derived 
from him mediante altero, another ancestor inter- 
vening between them. Thus a descent in lineals 
from father to son is in this sense immediate; but 
a descent from grandfather to grandson, the father 
being dead, or from uncle to nephew, the brother 
being dead, is deemed mediate; the father and 
the brother being, in these latter cases, the medium 
deferens, as it is called, of the descent or consaa- 
guinity. Levy v. McCartee, 6 Pet. 112, 8 L. Ed. 
334; Furenes v. Mickelson, 86 Iowa, 508, 53 N. W. 
416; Garner v. Wood, Ti Md. 37, 17 A. 1081. 


Descent was denoted, in the Roman law, by 
the term “successio,” which is also used by 
Bracton, from which has been derived the 
succession of the Scotch and French jurispru- 
dence. 


DESCENT CAST. The devolving of realty 
upon the heir on the death of his ancestor 
intestate. 

Another name for what the older writers 
called a “descent which tolls entry.’ When a 
person had acquired land by disseisin, abate- 
ment, or intrusion, and died seised of the 
land, the descent of it to his heir took away 
or tolled the real owner’s right of entry, so 
that he could only recover the land by an ac- 
tion. Co. Litt. 237 b; Rap. & L. Dict. 


DESCRIBE. To narrate, express, explain. 
Boynton Real Estate Co. v. Woodbridge Tp., 
94 N. J. Law, 226, 109 A. 514, 515. Of land, 
to give the metes and bounds. Livingston v. 
Seaboard Air Line R, Co., 100 S. C. 18, 84 8, 
E. 303. ; 


DESCRIPTIO PERSONA. Lat. Description 
of the person. By this is meant a word or 
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Phrase used merely for the purpose of iden- 
tifying or pointing out the person intended, 
and not as an intimation that the language 
in connection with .which it occurs is to ap- 
ply to him only in the official or technical 
character which might appear to be indicated 
by the word. 


In wills, it frequently happens that the word heir 
is used as a descriptio persone. A legacy ‘‘to the 
eldest son” of A would be a designation of the 
person. See 1 Roper, Leg. c. 2. 


LESCRIPTION. A delineation or account of 
a particular subject by the recital of its char- 
acteristic accidents and qualities. Ayliffe, 
Pand. 60. 

A written enumeration of items composing 
an estate, or of its condition, or of titles or 
documents; like an inventory, but with more 
particularity, and without involving the idea 
of an appraisement. 

An exact written account of an article, me- 
chanical device, or process which is the sub- 
ject of an application for a patent. 

A method of pointing out a particular per- 
son by referring to his relationship to some 
other person or his character as an officer, 
trustee, executor, ete. 

That part of a conveyance, advertisement 
of sale, etc., which identifies the land or prem- 
ises intended to be affected. 


The description in a search warrant must be such 
that any person familiar with the locality can by 
inquiry identify the premises described, U. S. v. 
Chin On (D. C.) 297 F. 531, 533. 

The office of the “description” in a deed is not 
to identify the land, but to furnish means of 
identification. Diffie v. White (Tex. Civ. App.) 184 
S. W. 1065, 1068; Ehret v. Price, 122 Okl. 277, 254 P. 
148, 751. 


DESERT. To leave or quit with an inten- 
tion to cause a permanent separation; to for- 
sake utterly; to abandon, It is essentially 
willful in nature. Stevens v. Stevens, 304 IIl. 
297, 136 N. E. 785, 787; Stover v. Stover, 94 
N. J. Eq. 708, 120 A. 788, 789. 


DESERTER. As applied to seamen, one con- 
tinually and intentionally absent from the 


ship, constituting a quitting of the service of. 


the vessel. The Strathearn (D. C.) 239 F. 583, 
586. Compare Mystic 8. S. Co. v. Stromland 
(C. O, A.) 20 F.(2d) 342, 344; The Ella Pierce 
Thurlow (D. C.) 18 F.(2d) 675, 676. 


Under the regulations of the Navy Department, 
a “deserter” is one who is absent without leave 
and with a manifest intention not to return, while 
a “straggler’ is one absent without leave, with 
the probability that he does not intend to desert, 
but, if his absence continues for 10 days, he becomes 
a deserter. Reed v. United States (C. C. A.) 252 F. 
21, 22. 


DESERTION. The act by which a person 
abandons and forsakes, without justification, 
or unauthorized, a station or condition of pub- 
lic or social life, renouncing its responsibil- 
ities and evading its duties, 


DESERTION 


In Matrimonial and Divorce Law 


An actual abandonment or breaking off of 
matrimonial cohabitation, by either of the 
parties, and a renouncing or refusal of the 
duties and obligations of the relation, with 
an intent to abandon or forsake entirely and 
not to return to or resume marital relations, 
occurring without legal justification either in 
the consent or the wrongful conduct of the 
other party. State v. Baker, 112 La. 801, 36 
So. 708; Bailey v. Bailey, 21 Grat. (Va.) 47; 
Ingersoll v. Ingersoll, 49 Pa. 250, 88 Am. Dec. 
500; Droege v. Droege, 55 Mo. App. 482; Bar- 
nett v. Barnett, 27 Ind. App. 466, 61 N. E. 737; 
Williams v. Williams, 180 N. Y. 193, 29 N. E. 
98,14 L. R. A. 220, 27 Am. St. Rep. 517; Ma- 
grath v. Magrath, 103 Mass. 579, 4 Am. Rep. 
579; Cass v. Cass, 31 N. J. Eq. 626; Ogilvie 
v. Ogilvie, 37 Or. 171, 61 P. 627; Tirrel v. 
Tirrell, 72 Conn. 567, 45 A. 153, 47 L. R. A. 
750; State v. Weber, 48 Mo. App. 504; Mc- 
Allister v. McAllister, 71 N. J. Eq. 13, 62 A. 
1131; Markley v. Markley, 145 Va. 596, 134 
S. E. 536, 537; Perine v. Perine, 92 W. Va. 
530, 114 S. E. 871, 872; James Black Dry 
Goods Co. v. Iowa Industrial Com’r, 186 Iowa, 
657, 173 N. W. 28, 24; People v. Schelske, 187 
Mich, 497, 153 N. W. 781, 784; Vickers v. Vick- 
ers, 45 Nev. 274, 199 P. 76,77; In re Arnout’s 
Estate, 283 Pa. 49, 128 A. 661, 662. 


Constructive Desertion 


That arising where an existing cohabitation 
is put an end to by misconduct of one of the 
parties, provided such misconduct is itself a 
ground for divorce a vinculo or a mensa. 
Danielly v. Danielly, 938 N. J. Eq. 556, 118 A. 
335, 336; Hauenstein v. Hauenstein, 95 N. J. 
Eq. 34, 122 A, 241, 242; Succhierelli v. Suc- 
chierelli, 101 N. J. Eq. 30, 187 A. 889. See, 
also, Pattison v. Pattison, 1382 Md. 362, 103 A. 
977, 980; Hoffhines y. Hoffhines, 146 Md. 350, 
126 A. 112, 113, 38 A. L. R. 832; Sweet v. 
Sweet, 49 Nev. 254, 243 P. 817. 


Obstinate Desertion 
See that title. 


In Military Law 


An offense which consists in the abandon- 
ment of his post and duties by a person com- 
missioned or enlisted in the army or navy, 
without leave and with the intention not to 
return. Hollingsworth v. Shaw, 19 Ohio St. 
432, 2 Am. Rep. 411; In re Sutherland (D. 
C.) 53 F. 551. There is a difference between 
desertion and simple “absence without leave ;” 
in order to constitute the former, there must 
be an intention not to return to the service. 
Hanson v. South Scituate, 115 Mass. 336. See 
Deserter.. 

In Maritime Law 


The act by which a seaman deserts and 
abandons a ship or vessel, in which he had 
engaged to perform a voyage, before the ex- 
piration of his time, and without leave. By 
desertion, in the maritime law, is meant, not 


DESERVING 


a mere unauthorized absence from the ship 
without leave, but an unauthorized absence 
from the ship, with an intention not to re- 
turn to her service, or, as it is often expressed, 
animo non revertendi; that is, with an inten 
tion to desert. Coffin v. Jenkins, 3 Story, 108, 
Fed. Cas. No. 2,948; The Union (D. C.) 20 
` F. 539; The Mary C. Conery (D. C.) 9 F. 223; 
The George, 10 Fed, Cas. 204; The Italier 
(C. ©. A.) 257 F. 712, 714; The M. S. Elliott 
(C. C. A.) 277 F. 800; The Levi W. Ostrander 
(D. C.) 291 F. 908, 910. 


DESERVING. Worthy or meritorious, with- 
out regard to condition or circumstances. In 
no sense of the word is it limited to persons 
in need of assistance, or objects which come 
within the class of charitable uses. Nichols 
v. Allen, 180 Mass. 211, 39 Am. Rep. 445. 


DESHONORA. In Spanish law. Dishonor; 
injury; slander, Las Partidas, pt. 7, tit. 9, 
1.1, 6. 


DESIGN. Plan, scheme, or intention carried 
into effect. Catlin v. Fire Ins. Co., 1 Sumn. 
434, Fed. Cas. No. 2,522. A project, an idea. 
3 H. & N. 301. See, also, Designed. 

As a term of art, the giving of a visible 
form to the conceptions of the mind, or in- 
vention. Binns v. Woodruff, 4 Wash. C. ©. 
48, Fed. Cas. No. 1,424. 


In Evidence 
Purpose or intention, combined with plan, 
or implying a plan in the mind. Burrill, Circ. 
Ev. 331; State v. Grant, 86 Iowa, 216, 53 N. 
W. 120; Ernest v. State, 20 Fla. 388; Hagan 
v. State, 36 Wis. 226. 


In Patent Law 
The drawing cr depiction of an original 


plan or conception for a novel pattern, model,- 


shape, or configuration, to be used in the man- 
ufacturing or textile arts or the fine arts, and 
chiefly of a decorative or ornamental char- 
acter. “Design patents” are contrasted with 
“utility patents,’ but equally involve the ex- 
ercise of the inventive or originative faculty. 
Gorham Co. v. White, 14 Wall. 524, 20 L. Ed. 
731; Manufacturing Co. v. Odell (D..C.) 18 
F. 321; Binns v. Woodruff, 3 Fed. Cas. 424; 
Henderson v. Tompkins (C. C.) 60 F. 758. 


“Design, in the view of the patent law, is that 
characteristic of a physical substance which, by 
means of lines, images, configuration, and the like, 
taken as a whole, makes an impression, through 
the eye, upon the mind of the observer. The eg- 
sence of a design resides not in the elements in- 
dividually, nor in their method of arrangement, 
but in the tout ensemble—in that indefinable whole 
that awakens some sensation in the observer’s mind. 
Impressions thus imparted may be complex or sim- 
ple; in one a mingled impression of gracefulness 
and strength, in another the impression. of strength 
alone. But whatever the impression, there is at- 
tached in the mind of the observer, to the object 


observed, a sense of uniqueness and character,” ` 
Pelo«4ze Scale Co. v. American Cutlery Co., 102 F. ` 
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918, 48 C. ©. A. 52; Bayley & Song v. Braunstein 
Bros. Co. (D. C.) 246 F. 814, 317. 


Designatio Justiciariorum est a rege; jurisdictio 
vero ordinaria a lege, 4 Inst. 74. The appoint- 
ment of justices is by the king, but their ordi- 
nary jurisdiction by the law. 


DESIGNATIO PERSONA. The description 
of a person or a party to a deed or contract. 
See, also, Descriptio Persone. 


Designatio unius est exclusio alterius, et ex- 
pressum facit cessare tacitum. Co. Litt. 210. 
The specifying of one is the exclusion of an- 
other, and that which is expressed makes that 
which is understood to cease. (The appoint- 
ment or designation of one is the exclusion 
of the other; and that which is expressed pre- 
vails over that which is implied.) 


DESIGNATION. An addition to a name, as 
of title, profession, trade, or occupation, to 
distinguish the person from others. Inglis v. 
Pontius, 102 Ohio St. 140, 181 N. E. 509, 511, 
512. 

A description or descriptive expression by 
which a person or thing is denoted in a will 
without using the name. 


Thus, a bequest of the farm which the testator 
bought of a person named, or of a picture which 
he owns, painted by a certain artist, would be a 
designation of the thing. 


Also, an appointment or assignment, as to 
a particular office. Santa Barbara County vY. 
Janssens, 177 Cal. 114, 169 P. 1025, 1027, L. 
R. A. 1918C, 558; Cunio v. Franklin County, 
315 Mo. 405, 285 S. W. 1007, 1008; Hendee v. 
City of Wildwood, 96 N. J. Law, 286, 114 A. 
749, 750. 

The act of pointing out, distinguishing by 
marks of description, or calling by a distinc- 
tive title. Thrailkill v. Smith, 106 Ohio St. 
1, 138 N. E. 532, 534; Hall v. Cotton, 187 Ky. 
464, 180 5. W. 779, 781, L. R. A. 1916C, 1124; 
West v. Edward Rutledge Timber Co. (C. CG. 
A.) 221 F. 30, 35; State v. Madison State 
Bank of Virginia City, 77 Mont. 498, 251 P. 
548, 549; Carlyle v. State Highway Commis- 
sion, 193 N. C. 36, 136 S. E. 612, 620. 


DESIGNED. Contrived or taken to be em- 
ployed for a particular purpose: People v. 
Dorrington, 221 Mich. 571, 191 N. W. 831, 832. 
Fit, adapted, prepared, suitable, appropriate. 
Thomas v. State, 34 Okl. Cr. 49, 244 P. 816. 


DESIGNEDLY. Sometimes equivalent to the 
words “wilfully,” “knowingly,” “unlawfully,” 
and “feloniously.”’ State v. Avery, 111 Kan. 
588, 207 P. 838, 840, 23 A. L. R. 458; State v. 
Taylor, 44 S. D. 332, 183 N. W. 998, 999. 


DESIRE. To ask, to request. Fossett v. 
State, 34 Okl. Cr. 106, 245 P. 668, 669. Ordina- 
rily, to wish for more or less ‘earnestly. 
Woods v. Postal Telegraph-Cable Co., 205 
Ala. 236, 87 So. 681, 684, 27 A. L. R. 884, 
Sometimes, to empower or authorize. Wal- 
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ters’ Guardian v. Ranadell, 218 Ky. 267, 291 
S. W. 399, 400. 


This term, used in a will in relation to the man- 


agement and distribution of property, has been 
interpreted by the courts with different -shades of 
meaning, varying from the mere expression of a 
preference to a positive command, See McMurry 
v. Stanley, 69 Tex. 227, 6 S. W, 412; Stewart v. 
Stewart, 61 N. J. Hq. 25, 47 A. 633; ‘In re Marti's 
Estate, 132 Cal. 666, 61 P, 964; Weber v. Bryant, 
161 Mass. 400, 37 N. E. 203; 
delphia, 112 Pa, 470, 4 A. 4; Meeban v. Brennan, 
16 App. Div. 395, 45 N. Y. S. 57; Brasher v. Marsh, 
15 Ohio St. 111; Major v. Herndon, 78 Ky. 123; 
Beakey v. Knutson, 90 Or. 574, 174 P. 1149, 1150. 
In. the following cases, the term was construed to 
be mandatory rather than merely advisory or 
precatory, Mastellar v. Atkinson, 94 Kan, 279, 146 
P. 367, 368, Ann, Cag. 1917B, 502; Grieves v, Grieves, 
182 Md. 300, 108 A. 572, 575; In re Metcalfe’s Estate, 
199 Cal. 716, 251 P. 202, 203; In re Tooley’s, Estate, 
170 Cal. 164, 149 P. 574, 575, Ann, Cas. 1917B, 516; 
Turrill v. Davenport, 159 N. Y. §. 814, 173 App. 
Div. 543; Porter v. Tracey, 179 Iowa, 1295, 162 N. 
W. 800, 808. 

The word “desire” may be as effective as if the 
word “devise” or ‘‘bequeath’’ had been used, Kep- 
linger v. Keplinger, 185 Ind, 81, 118 N. E. 292, 293; 
In re Briggs’ Estate, 186 Cal. 351, 199 P. 322, 324; 
In re Golicki’s Will, 1890 N. Y. S. 266, 267, 116 Misc. 
100. 

The word ‘desire,’ in a will, raises a trust, 
where the objects of that desire are specified; 
Vandyck v. Van Beuren, 1 Cai. (N. Y.) 84. 


DESISTEMENT. The name of a doctrine un- 
der which the court, in construing a foreign 
will, applies the law of the forum on the the- 
ory that there is a hiatus. In re Tallmadge, 
181 N. Y. S. 336, 341, 109 Misc. 696. 


DESLINDE. A term used in the Spanish law, 
denoting the act by which the boundaries of 
an estate or portion of a country are deter- 
mined. 


DESMEMORIADOS. In Spanish law. Per- 
sons deprived of memory. White, New Recop. 
b. 1, tit. 2, c. 1, § 4. 


DESPACHEURS. Inmaritimelaw. Persons 
appointed to settle cases of average, 


DESPATCHES. Official communications of 
official persons on the affairs of government. 


DESPERATE. Hopeless; worthless. This 
term is used in inventories and schedules of 
assets, particularly by executors, etc., to de- 
_seribe debts or claims which are considered 
impossible or hopeless of collection. See 
Schultz v. Pulver, 11 Wend. (N. Y.) 365; Dar- 
row v. Rohfer, 71 Colo. 417, 207 P. 861; Toll. 
Ex. 248; 2 Wms. Ex. 644; 1 Chitt. Pr. 580. 


DESPERATE DEBT. A hopeless debt; an ir- 
recoverable obligation. 


DESPITE. 
Kelham. 


DESPITUS.. Contempt. See Despite, 
temptible person, Fleta, lib. 4, c 5. 


Contempt. Despitz, contempts. 


A con- 


Appeal of City of Phila- 


DESTITUTE 


DESPOIL. This word involves, in its signifi-. 
cation, violence or clandestine means by 
which one is deprived of that which he pos- 
sesses. Its Spanish equivalent, despojar, ìs a 
term used in Mexican law. Sunol v. Hepburn, 
1 Cal, 268. 


DESPOJAR. A possessory action of the Mexi- 
can law. It is brought to recover possession 
of immovable property, of which one has been 
despoiled (despojado) by another. See, also, 
Despoil. 


DESPONSATION. The act of betrothing per- 
Sons to each other, 


DESPOSORI!IO, In Spanish law. Espousals; 
mutual promises of future marriage. White, 
New Recop. b. 1, tit. 6, c. 1, § 1. 


DESPOT. This word, in its original and 
most simple acceptation, signifies master and 
supreme lord; it is synonymous with mon- 
arch; but taken in bad part, as it is usually 
employed, it signifies a tyrant. In some 
states, deposit is the title given to the sover- 
eign, as king is given in others. Eine. Lond. 


DESPOTISM. That abuse of government 
where the sovereign power is not divided, but 
united in the hands of a single man, whatever 
may be his official title. It is not, properly, a 
form of government. Toullier, Dr. Civ. Fr. tit, 
prél. n. 32; Rutherf. Inst. b. 1, c. 20, § 1. 

“Despotism” is not exactly synonymous 
with “autocracy,” for the former involves the 
idea of tyranuy or abuse of power, which ig 
not necessarily implied by the latter. Every 
despotism is autocratic; but an autocracy is 
not necessarily despotic. 


DESRENABLE. L. Fr. 
Britt. c. 121, 


Unreasonable, 


DESSAISISSEMENT. In French law. When 
a person is declared bankrupt, he is immedi- 
ately deprived of the enjoyment and admin- 
istration of all his property ; this deprivation, 
which extends to all his rights, is called “des- 
saisissement.” Arg. Fr. Mere. Law, 556. 


DESTINATION. The purpose to which it is 
intended an article or a fund shall be ap- 
plied. A testator gives a destination to a 
legacy when he prescribes the specific use to 
which it shall be put. 

The port at which a ship is to end her voy- 
age is called her “port of destination.” Par- 
dessus, no. 600. 


The phrases “port of destination” and “port of 
discharge” are not equivalent; U. 8. v. Barker, § 
Mason 404, Fed. Cas. No. 14,516. See Sheridan vy, 
Ireland, 66 Me. 65. 


DESTITUTE. Not possessing the necessaries 
of life and in a condition of extreme want, 
St. John v. State, 22 Ala. App. 115, 118 So. 
821, 323; Polk County v. Owen, 187 Iowa, 
220, 174 N. W. 99,107; Moorman v. State, 129 
Miss, 864, 93 So. 368. Necessitous, Ex parte 


` 


DESTITUTE OR NECESSITOUS CIRCUMSTANCES 


Strong, 95 Tex. Cr. R. 250, 252 S. W. 767, 769. 
Having no money or other property available 
for one’s maintenance or support. Norridge- 
wock v. Solon, 49 Me. 385; Woods v. Perkins, 
43 La. Ann. 347, 9 So. 48; State v. Wright, 
200 Towa, 772, 205 N. W. 325, 326. 


DESTITUTE OR NECESSITOUS CIRCUM- 
STANCES. Circumstances in which one 
needs the necessaries of life, which cover not 
only primitive physical needs, things abso- 
lutely indispensable to human existence and 
decency, but those things, also, which are in 
fact necessary to the particular person left 
without support. State v. Waller, 90 Kan. 
829, 136 P. 215, 217, 49 L, R. A. (N. S.) 588. 


A wife may be in “destitute or necessitous cir- 
cumstances” though she is being given shelter and 
food by a child or by sympathizing relatives, 
friends, or strangers, if she does not have property 
or money available for such necessities or ordinary 
comforts of life as her husband can reasonably 


furnish. State v. Sharp, 111 A. 909, 910, 1 W. W. 
Harr. (Del.) 148; Brandel v. State, 161 Wis. 532, 
154 N. W. 997. 


Young children, without property, are in ‘‘desti- 
tute or necessitous circumstances,” within the Dela- 
ware Nonsupport Act (Rev. Code 1915, §§ 3033-3046), 
when the father can, but does not, and the mother 
cannot out of her independent means, provide for 
them, though the mother and children are sup- 
ported by the maternal grandmother or grand- 
father. State v, Nelson, 114 A. 863, 864, 1 W. W. 
Harr. (Del.) 486; Donaghy v. State, 100 A. 696, 710, 
6 Boyce (Del.) 467. 


DESTROY. As used in policies of insurance, 
leases, and in maritime law, and under vari- 
ous, statutes, this term is often applied to an 
act which renders the subject: useless for its 
intended purpose, though it does not literally 
demolish or annihilate it. In re McCabe, 11 
Pa. Super. Ct. 564; Solomon v. Kingston, 24 
Hun (N. Y.) 564; Insurance Co. v. Feibelman, 
118 Ala. 308, 23 So. 759; Spalding v. Munford, 
37 Mo. App. 281; Friedman Bros. Holding Co. 
v. Nathan, 159 Minn. 101, 198 N. W. 460, 37 
A. L. R. 1166; Davis v. Parker, 200 Ky. 847, 
255 S. W. 836 (leased buildings); Louisville 
& N. R. Co. v. Commonwealth, 190 Ky. 78, 226 
S. W. 118, 117 (railroad station); George v. 
McManus, 27 Cal. App. 414, 150 P. 73, 74 (auto- 
mobile), 


To “destroy” a vessel within the meaning of an 
act of congress means to unfit the vessel for service, 
beyond the hope of recovery by ordinary means. 
U. S. v. Johns, 1 Wash, ©. C. 363, Fed. Cas. No. 
15,481; U.S. v. Johns, 4 Dall. 412, 1 L. Ed. 888. 

The contents of a glass and bottle, emptied into a 
pail of water immediately when accused saw two 
uniformed police officers enter his building, are 
“destroyed” within the meaning of a statute mak- 
ing it unlawful to secrete or destroy any fluids 
von premises being searched for the purpose of 
preventing seizure. Pitkunas. y. State, 183 Wis. 90, 
197 N. W. 191, 192. 


In relation to wills, contracts, and other 
documents, the term “destroy” does not im- 


port the annihilation of the instrument or its 
resolution into other forms of matter, but a 
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destruction of its legal efficacy, which may 
be by cancellation, obliterating, tearing into 
fragments, etc. Appeal of Evans, 58 Pa, 244; 
Allen v. State Bank, 21 N. C. 12; In re Gang- 
were’s Estate, 14 Pa. 417, 53 Am. Dee. 554; 
Johnson v. Brailsford, 2 Nott & McC. (S. C.) 
272, 10 Am. Dec. 601; Rape v. Cochran (Tex. 
Civ. App.) 217 S. W. 250, 251; State v. Mc- 
Cray, 15 OkÌ. Cr. 316, 176 P. 418, 420. 


DESTRUCTION. A term used in old English 
law, generally in connection with waste, and 
having, according to some, the same mean- 
ing. 1 Reeve, Eng. Law, 385; 3 Bl. Comm. 
223. Britton, however, makes a distinction 
between waste of woods and destruction of 
houses. Britt. c. 66. 


DESUBITO. To weary a person with con- 
tinual barkings, and then to bite; spoken of 
dogs. Leg Alured. 26, cited in Cunningham’s 
Dict. 


DESUETUDE. Disuse; cessation or discon- 
tinuance of use;—especially in the phrase, 
“to fall into desuetude.” Applied to obso- 
lete statutes. James v. Comm., 12 Serg. & R. 
(Pa.) 227. 


DETACHIARE. To seize or take into custody 
another’s goods or person by writ of attach- 
ment or course of law. Cunningham, 


DETAIL. An individual part, an item, a par- 
ticular. Board of Education of Prince 
George’s County v, County Com’rs of Prince 
George’s County, 131 Md. 658, 102 A. 1007, 
1010. ' 
One who belongs to the army, but is only 
detached, or set apart, for the time to some 
particular duty or service, and who is liable 
at any time to be recalled to his place in the 
ranks, In re Strawbridge, 39 Ala. 379. 


DETAIN. To retain (as the possession of 
personalty), First Nat. Bank v. Yocom, 96 
Or. 438, 189 P. 220, 221. 


DETAINER. The act (or the juridical fact) 
of withholding from a person lawfully enti- 
tled the possession of land or goods, or the 
restraint of a man’s personal liberty against 
his will; detention. - 


The wrongful keeping of a person’s goods is 
called an “unlawful detainer” although the original 
taking may have been lawful. As, if one distrains 
another’s cattle, damage feasant, and before they 
are impounded the owner tenders sufficient amends; 
now, though the original taking was lawful, the sub- 
sequent detention of them after tender of amends 
is not lawful, and the owner has an action of re- 
plevin -to recover them, in which he will recover 
damages for the detention, and not for the caption, 
because the original taking was lawful. 3 Steph. 
Comm. 648. 


In Practice 


A writ or instrument, issued or made by a 
competent officer, authorizing the keeper of a 
prison to keep in his custody a person.therein 
named. A detainer may be lodged against one 
within the walls of a prison, on what account 
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soever he ig there. Com. Dig. “Process,” B, 
(8 B) This writ was superseded by 1 & 2 
Vict. c. 110, §§ 1, 2. 


Forcible Detainer 
See that title. 


DETAINMENT. This term is used in policies 
of marine insurance, in the clause relating to 
“arrests, restraints, and detainments.” ‘The 
last two words are construed as equivalents, 
each meaning the effect of superior force 
operating directly on the vessel. Schmidt v. 
Insurance Co., 1 Johns. (N. Y.) 262, 3 Am. 
Dee. 319; Bradlie v. Insurance Co., 12 Pet. 
402, 9 L. Hd. 1123; Simpson v. Insurance Co., 
Dud. Law (8S. C.) 242. 


DETECTIVE. One whose business it is to 
watch, and furnish information concerning, 
alleged wrongdoers by investigating their 
haunts and habits. One whose business it is 
to detect criminals or discover matters of 
secret aud pernicious import for the protec- 
tion of the public. Smith v. S. H. Kress & 
Co., 210 Ala. 486, 98 So. 378, 380. ` 


Private Detective 


One engaged by individuals for private pro- 
tection. Smith v. S. H. Kress & Co., 210 Ala. 
436, 98 So, 378, 380. 


DETECTOR. Any device, or piece of appa- 
ratus, which, when energized, actuated, or act- 
ed upon by or by means of the so-called Hertzi- 
an waves, enable men, through the senses of 
hearing or sight, to understand signals based 
upon the intentionally regulated emission or 
propagation of the waves aforesaid. Marconi 
Wireless Telegraph Co. of America’ v. De 
Forest Radio Telephone & Telegraph Co. (C. 
C. A.) 248 F. 560, 561. In wireless telegraphy, 
the “detector” or “coherer” and “wave re- 
sponsive device” is a device by- which the 
electromagnetic waves cause the indicator to 
respond. National Electric Signaling Co. v. 
Telefunken Wireless Telegraph Co. of United 
States (C. C. A.) 221 F., 629, 631. 


DETENTIO. In the civil law. That condi- 
tion of fact under which one can exercise his 
power over a corporeal thing at his pleasure, 
to the exclusion of all others. It forms the 
substance of possession in all its varieties. 
Mackeld. Rom. Law, § 238. 


DETENTION. The act of keeping back or 
withholding, either accidentally or by de- 
sign, a person or thing. See Detainer. 


DETENTION IN A REFORMATORY, as a 
punishment or measure of prevention, is 
where a juvenile offender is sentenced to be 
sent to a reformatory school, to be there de- 
tained for a certain period of time. 1 Russ. 
Crimes, 82. 


DETERIORATION. Of a commodity, a con- 
stitutional hurt or impairment, involving 
some degeneration in the substance of the 
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thing, such as that arising from decay, cor- 
rosion, or disintegration. The mere soiling 
of a commodity with sea water or other for- 
eign substance, resulting in a purely super- 
ficial hurt or impairment removable by the 
simple process of cleansing, cannot be said 
to be “deterioration” within the ordinary 
meaning of that term. Rosen-Reichardt 
Brokerage Co. v. London Assur, Corporation, 
214 Mo. App. 672, 264 S. W. 433, 436. 

Of values, a decline. Laxson v. Scarbor- 
ough (Tex. Civ. App.) 221 S. W. 1029. 


DETERMINABLE. Liable to come to an end 
upon the happening of a certain eontingency. 
2 Bl. Comm. 121. ` 

Susceptible of being determined, found out, 
definitely decided upon, or settled. Utah 
State Nat. Bank v. Smith, 180 Cal. 1, 179 P. 
160, 16i. 

As to determinable “Fee” and “Freehold,” 
see those titles. 


DETERMINATE. That which is ascertain- 
ed; what is particularly designated. 


DETERMINATE OBLIGATION. See Obliga- 
tion. 


DETERMINATION. The decision of a court 
of justice. Shirley v. Birch, 16 Or. 1, 18 P. 
844; Henavie v. Railroad Co., 154 N. Y. 278, 
48 N. B. 525. It implies an ending or finality, 
the ending of a controversy or suit. People 
v. Jackson, 191 App. Div. 269, 181 N. Y. S. 
226. The ending or expiration of an estate 
or interest in property, or of a right, power, 
or authority. The coming to an end in any 
way whatever. Hanchett Bond Co. v. Glore, 
208 Mo. App. 169, 232 S. W. 159, 160. 

Also, an estimate. Unton v. Liverpool, 
London & Globe Ins. Co., 166 Minn. 273, 207 
N. W. 625, 626. , . 


DETERMINATION OF WILL. A phrase 
used of the putting an end to an estate at 
will. 2 Bl. Comm. 146. 


DETERMINE. To come to an end. To bring ' 
to an end. 2 Bl. Comm. 121; 1 Washb. Real 
Prop. 380. 

To bring to a conclusion, to settle by au- 
thoritative sentence, to decide. Eastman Ko- 
dak Co. v. Richards, 123 Misc. 83, 204 N. Y. 8. 
246, 248. To adjudicate on an issue presented. 
Glenn vy. Mitchell, 71 Colo. 394, 207 P. 84, 85. 

To estimate. Twin Falls Salmon River 
Land & Water Co. v. Caldwell (C. C. A.) 242 
F. 177, 184. 


DETESTATIO. Lat. In the civil law. A 
summoning made, or notice given, in the 
presence of witnesses, (denuntiatio facta cum 
testatione.) Dig, 50, 16, 40. 


DETINET. Lat. He detains. In old Eng- 
lish law. A species of action of debt, which 
lay for the specific recovery of goods, un- 
der a contract to deliver them. 1 Reeves, Eng. 
Law, 159. 


DETINET 


In Pleading 


An action of debt is said to be in the detinet 
when it is alleged merely that the defendant 
withholds or unjustly detains from the plain- 
tiff the thing or amount demanded. 

An action of replevin is said to be in the 
detinet when the defendant retains posses- 
sion of the property until after judgment in 
the action. Bull. N. P. 52; Chit. Pl. 145. 


DETINUE. In practice. A form of action 
which lies for the recovery, in specie, of per- 
sonal chattels from one who acquired pos- 
session of them lawfully, but retains it with- 
out right, together with damages for the de- 
tention. 3 Bl. Comm, 152. Sinnott v. Fei- 
ock, 165 N. Y. 444, 59 N. E. 265, 53 L. R. À. 
565, 80 Am. St. Rep. 736; Penny v. Davis, 3 
B. Mon. (Ky.) 314; Guille v. Fook, 13 Or. 577, 
11 P. 277. 


The action of detinue is defined in the old books 
as a remedy founded upon the delivery of goods 
by the owner to another to keep, who afterwards 
refuses to redeliver them to the bailor; and it 
is said that, to authorize the maintenance of the 
action, it is necessary that the defendant should 
have come lawfully into the possession of the chat- 
tel, either by delivery to him or by finding it. 
In fact, it was once understood to be the law that 
detinue does not lie where the property had been 
tortiously taken. But it is, upon principle, very 
unimportant in what manner the defendant’s pos- 
session commenced, since the gist of the action is 
the wrongful detainer, and not the original taking, 
It is only incumbent upon the plaintiff to prove 
property in himself, and possession in the defend- 
ant. At present, the action of detinue is proper 
in every case where the owner prefers recovering 
the specific property to damages for its conversion, 
and no regard is had to the manner in which the 
defendant acquired the possession. Peirce v. Hill, 


9 Port. (Ala.) 151, 33 Am. Dec. 306; Rogers v., 
Whittle, 15 Ala, App. 550, 74 So. 96, 97; Talley v. 
Drumheller, 135 Va. 186, 115 S. E. 517, 518; Evans v. 


Kloeppel, 72 Fla. 267, 73 Se. 180, 182; Troy Laundry 
Machinery Co. v. Carbon City Laundry Co., 27 N. 
M. 117, 196 P. 745, 746; Tiefel Bros. & Winn v. 
Maxwell (Tex. Civ. App.) 154 S. W. 319, 320. ` 


DETINUE OF GOODS IN FRANK MAR- 
RIAGE. A writ formerly available to a wife 
after a divorce, for the recovery of the goods 
given with her in marriage. Mozley & Whit- 
ley. 


DETINUIT. In pleading. An action of re- 
plevin is said to be in the detinuit when 
the plaintiff acquires possession of the prop- 
erty claimed by means of the writ. The 
right to retain is, of course, subject in such 
ease to the judgment of the court upon his 
title to the property claimed. Bull. N. P. 521, 


DETRACTARI. To be torn in pieces by hors- 
es. Fleta, 1. 1, ce. 37. 


DETRACTION. The removal of property 
from one state to another upon a transfer of 
the title to it by will or inheritance. Fred- 
erickson v. Louisiana, 23 How. 445, 16 L. Ed. 
577: C 
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DETRIMENT. Any loss or harm suffered in 
person or property; e. g., the consideration 
for a contract may consist not only in a pay- 
ment or other thing of value given, but also 
in loss or “detriment” suffered by the prom- 
isee. Civ. Code Mont, 1895, § 4271 (Rev. Codes 
1921, § 8660); Civ. Code S. D. 1903, § 2287 
(Comp. Laws 1929, § 1960); Rev. St. Okl. 
1903, § 2724 (St. 1931, § 9957). In that con- 
nection, “detriment” means that the promisee 
has, in return for the promise, forborne some 
legal right which he otherwise would have 
been entitled to exercise; Harp v. Hamilton 
(Tex. Civ. App.) 177 S. W. 565, 566; Wallace 
v. Cook, 190 Ky. 262, 227 S. W. 279, 281; 
or that he has given up something which 
he had a right to keep, or done something 
which he had a right not to do. Wit v. Com- 
mercial Hotel Co., 253 Mass. 564, 149 N. B. 
609, 612. 


DETUNICARI. To discover or lay open to 
the world. Matt. Westm. 1240. 


DEUNX, pl. DEUNCES. Lat. In the Ro- 
man law. A division of the es, containing 
eleven uncie or duodecimal parts; the propor- 
tion of eleven-twelfths. 2 Bl. Comm, 462, 
note. See As. 


Deus solus hæredem facere potest, non homo. 
God alone, and not mau, can make an heir, 
Co. Litt. 76; Broom, Max. 516; 5 B. & C. 440, 
454, 


DEUTEROGAMY. The act, or condition, of 
one who marries after the death of a former 
wife or husband. 


DEVADIATUS, or DIVADIATUS. An offend- 
er without sureties or pledges. Cowell. 


DEVASTATION. Wasteful use of the prop- 
erty of a deceased person, as for extravagant 
funeral or other unnecessary expenses. 2 Bl. 
Comm. 508, 


DEVASTAVERUNT. They have wasted. A 
term applied in old English law to waste by 
executors and administrators, and to the 
process issued against them therefor. Cow- 
ell, See Devastavit, 


DEVASTAVIT. Lat. He has wasted. The 
act of an executor or administrator in wast- 
ing the goods of the deceased; mismanage- 
ment of the estate by which a loss occurs; a 
breach of trust or misappropriation of as- 
sets held in a fiduciary character; any vio- 
lation or neglect of duty by an executor or 
administrator, involving loss to the decedent’s 
estate, which makes him personally responsi- 
ble to heirs, creditors, or legatees. Clift v. 
White, 12 N. Y. 531; Beardsley v. Marsteller, 
120 Ind. 319, 22 N. E. 315; Steel v. Holla- 
day, 20 Or. 70, 25 P. 69,10 L. R. A. 676; 
Dawes v. Boylston, 9 Mass, 353, 6 Am. Dec. 
72; McGlaughlin v. MeGlaughlin, 43 W. Va: 
226, 27 S. E. 378, 
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Also, if plaintiff, in an action against an erect- 
tor or administrator, has obtained judgment, the 
usual execution runs de bonis testatoris; but, if 
the sheriff returns to such a writ nulla bona testa- 
toris nec propria, the plaintiff may, forthwith, upon 
this return, sue out an execution against the prop- 
erty or person of the executor or administrator, in 
as full a manner as in an action against him, sued 
in his own right. Such a return is called a ‘‘de- 
vastavit.” Brown, 


DEVELOP. To progress to a more advanced 
state or condition, as an injury. Rabin v. 
Central Business Men’s Ass’n, 116 Kan. 280, 
226 P. 764, 766, 38 A. L. R. 26. To bring, or 
attempt to bring, to a state of fruition; to 
continue the work in hand, as in operating 
under an oil and gas lease, in a manner that 
would discover oil, if it existed, and promote 
its production. Lacer v. Sumpter, 198 Ky. 
752, 249 S. W. 1026, 1027. See, also, Buckeye 
Mining Co. v. Powers, 43 Idaho, 532, 257 P. 
833, 884; McClung v. Paradise Gold Mining 
Co., 164 Cal. 517, 129 P, 774, 776. 


DEVENERUNT. A writ, now obsolete, di- 
rected to the King’s escheators when any of 
the king’s tenants in capite dies, and when his 
son and heir dies within age and in the king’s 
custody, commanding the escheators, that by 
the oaths of twelye good and lawful men they 
shall inquire what lands or tenements by the 
death of the tenant have come to the king. 
Dyer, 360; Termes de la Ley; Keilw. 199 a; 
Blount; Cowell. 


DEVEST. To deprive; to take away; to 
withdraw. Usually spoken of an authority, 
power, property, or title; as the estate is de- 
vested. 

Devest is opposite to invest. 
signifies to deliver the possession of anything 
to another, so to devest signifies to take it 
away. Jacob. 


It is sometimes written “divest” but 
“devest” has the support of the best authority. - 
Burrill. 

DEVIATION. 


In Insurance 


Varying from the risks insured against, as 
described in the policy, without necessity or 
just cause, after the risk has begun, 1 Phil. 
Ins. § 977, et seg.; 1 Arn. Ins. 415, et seg. 
Hostetter v. Park, 137 U. S. 30, 11 Sup. Ct. 
1, 34 L. Ed. 568; Wilkins v. Insurance Co., 30 
Ohio St. 317, 27 Am. Rep. 455; Bell v. In- 
surance Co., 5 Rob. (La.) 445, 39 Am. Dec. 542; 
Audenreid v. Insurance Co., 60 N. Y. 484, 19 
Am. Rep. 204; Crosby v. Fitch, 12 Conn. 420, 
31 Am. Dec. 745; the Iroquois, 118 Fed. 1003, 
55 C. C. A. 497. 

Any unnecessary or unexcused departure 
from the usual or general mode of carrying 
on the voyage insured. 15 Amer, Law Rev. 
108. 

Deviation is a voluntary departure with- 
out reasonable cause from the course of the 
voyage insured, or an unreasonable delay in 


As to invest, 


DEVICE 


pursuing the voyage, or the commencement of 
an entirely different voyage, The Citta Di 
Messina (D. C.) 169 F. 472; Coffin v. New- 
buryport Marine Ins. Co, 9 Mass. 436; 
The Willdomino v. Citro Chemical Co. of 
America, 272 U. S. 718, 47 S. Ct. 261, 
262, 71 L. Ed. 491; The Turret Crown (C. C. 
A.) 297 F. 766, 776; The Rosalie Hull (C. C. 
A.) 4 F.(2d) 985; Aktiebolaget Malareprovin- 
sernas Bank v. American Merchant Marine 
Ins. Co., 241 N. Y. 197, 149 N. E. 830, 832; 
The Malcolm Baxter, Jr. (C. C. A.) 20 F.(2d) 
304, 306; W. R. Grace & Co. v. Toyo Kisen 
Kabushiki . Kaisha (C. C. A.) 12 F.(2d) 519, 
aff (D. C.) 7 F.(2d) 889, cert den 273 U. S. 717, 
47 N. Ct. 109, 71 L. Ed. 856; Austrian Union 
S. 8. Co. of Trieste, Austria, v. Calafiore, 194 
F. 377, 114 C. C. A. 295; Constable v. Na- 
tional Steamship Co., 154 U. S. 51, 14 S. Ct. 
1062, 38 L. Ed. 903; Kemsley, Millbourn & 
Co. v. U. S. (C. C. A.) 19 F.(2d) 441. 


In Contracts 


A change made in the progress of a work 
from the original terms or design or method 
agrecd upon, 


In the Law of Master and Servant 


A departure on the part of a servant from 
his master’s service, for some purpose of his 
own. The liability of the master to third per- 
sons injured by the servant depends on the de- 
gree of deviation and all the attending cir- 
cumstances. 39 C. J. 1297. To exonerate the 
master, the deviation must be so substantial 
as to amount to an entire departure, and 
must be for purposes entirely personal to the 


servant. Thomas y. Lockwood Oil Co., 174 
Wis. 486, 182 N. W. 841, 843. As to a dis- 
tinction between “deviation,” “temporary 


abandonment,” and “complete abandonment,” 
see Dockweiler v. American Piano Co., 94 
Mise. 712, 160 N. Y. 8. 270, 273. 


DEVICE. An invention or contrivance; any 
result of design; as in the phrase “gambling 
device,” which means a machine or con- 
trivance of any kind for the playing of an 
unlawful game of chance or hazard. State v. 
Blackstone, 115 Mo. 424, 22 S. W. 370. Also, 
a plan or project; a scheme to trick or de- 
ceive; a statagem or artifice; as in the laws 
relating to fraud and cheating. State v. 
Smith, 82 Minn. 342, 85 N, W. 12; State v. 
Whitehouse, 123 Wash. 461, 212 P. 1048, 1044; 
Kinnane v. State, 106 Ark. 337, 153 S. W. 264, 
265. Also an emblem, pictorial representa- 
tion, or distinguishing mark or sign of any 
kind; as in the laws prohibiting the marking 
of ballots used in public elections with “any 
device.” Baxter v. Ellis, 111 N. C. 124, 15 8. 
E. 938, 17 L. R. A. 382; Owens v. State, 64 
Tex. 509; Steele v. Calhoun, 61 Miss, 556. 


In a statute against gaming devices, this term 
is to be understood as meaning something form- 
ed by design, a contrivance, an invention. It is 
to be distinguished from “substitute,” which means 


DEVICE 


Something put in the place of another thing, or used 
instead of something else. Henderson v. State, 59 
Ala. 9L 


In Patent Law 


A plan or contrivance, or an application, 
adjustment, shaping, or combination of mate- 
rials or members, for the purpose of accom- 
plishing a particular result or serving a par- 
ticular use, chiefly by mechanical means and 
usually simple in character or not highly com- 
plex, but involving the exercise of the inven- 
tive faculty. 


DEVIL ON THE NECK. An instrument of 
torture, formerly used to extort confessions, 
etc. It was made of several irons, which 
were fastened to the neck and legs, and 
wrenched together so as to break the back. 
Cowell, 


DEVILLING. A term used in London of a 
barrister recently admitted to the bar, who 
assists a junior barrister in his professional 
work, without compensation and without ap- 
pearing in any way in the matter. 


DEVISABLE. Capable of being devised. 1 
Pow. Dev. 165; 2 Bl. Comm. 373. 


DEVISAVIT VEL NON. In practice. The 
name of an issue sent out of a court of chan- 
cery, or one which exercises chancery jurisdic- 
tion, to a court of law, to try the validity of a 
paper asserted and denied to be a will, to as- 
certain whether or not the testator did de- 
vise, or whether or not that paper was his 
wil. 7 Brown, Parl. Cas. 487; 2 Atk. 424; 
Asay v. Hoover, 5 Pa. 21, 45 Am. Dec. 718. 


DEVISE. A testamentary disposition of land 
or realty; a gift of real property by the last 
will and testament of the donor. Scholle v. 
Scholle, 113 N. Y. 261, 21 N. E. 84; Ferebee 
v. Procter, 19 N. C. 440; Pratt v. McGhee, 17 
S. C. 428; In re Fetrow’s Estate, 58 Pa. 427; 
Jenkins v. Tobin, 31 Ark. 306; In re Dailey’s 
Estate, 43 Misc. 552, 89 N; Y. 8.541; Dantzler 
v. Riley, 109 S. C. 44, 95 S. E. 182; In re 
Fratt’s Estate, 60 Mont. 526, 199 P. 711, 714; 
Stubbs v. Abel, 114 Or. 610, 233 P. 852, 857. 


Classification 


Devises are contingent or vested; that is, 
after the death of the testator. Contingent, 
when the vesting of any estate in the devisee 
is made to depend upon some future event, in 
which case, if the event never occur, or until 
it does occur, no estate vests under the devise, 
But, when the future event is referred to 
merely to determine the time at which the 
devisee shall come into the use of the estate, 
this does not hinder the vesting of the estate 
at the death of the testator. 1 Jarm. Wills, 
e. 26. Devises are also classed as general or 
specific. A general devise is one which passes 
lands of the testator without a particular 
enumeration or description of them; as, a de- 
vise of “all my lands” or “all my other lands:” 


“points: 
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In a more restricted sense, a general devise 
is one which grants a parcel of land without 
the addition of any words to show how great 
an estate is meant to be given, or without 
words indicating either a grant in perpetuity 
or a grant for a limited term; in this case 
it is construed as granting a life estate. 
Hitch v. Patten, 8 Houst. (Del.) 334, 16 A. 538, 
2 L. R. A. 724. Specitic devises are devises 
of lands particularly specified in the terms of 
the devise, as opposed to general and residuary 
devises of land, in which the local or other 
particular descriptions are not expressed. 
For example, “I devise my Hendon Hall es- 
tate” is a specific devise; but “I devise all my 
lands,” or, “all other my lands,” is a general 
devise or a residiuary devise. But all devises 
are (in effect) specific, even residuary devises 
being so. L. R. 8 Ch. 420; Id. 186. At com- 
mon law, all devises of land were deemed to 
be “specific” whether the land was identified 
in the devise or passed under the residuary 
clause. In re Sutton’s Estate, 11 Del. Ch. 460, 
97 A. 624, 626. A gift is specific when there is 
a bequest of a particular thing specified and 
distinguished from all others of the same kind 
which would immediately vest with the assent 
of the executor, and such gift can be satis- 
fied by delivering only the particular thing 
specified. In re Wood’s Estate, 267 Pa. 462, 
110 A. 90, 91. A conditional devise is one 
which depends upon the cccurrelce of some 
uncertain eveut, by which it is either to take 
effect or be defeated. Civ. Code Cal. § 1845. 
An evecutory devise of lands is such a dis- 
position of them by will that thereby no es- 
tate vests at the death of the devisor, but 
only on some future contingency. It differs 
from a remainder in three very material 
(1) That it needs not any particular 
estate to support it; (2) that by it a fee- 
simple or other less estate may be limited 
after a fee-simple; (8) that by this means a 
remainder may be limited of a chattel inter- 
est, after a particular estate for life created 
in the same. 2 Bl. Comm. 172. In a stricter 
sense, a limitation by will of a future con- 
tingent interest in lands, contrary to the rules 
of the common law. 4 Kent, Comm. 263; 1 
Steph. Comm. 564; Dean v. Crews, 77 Fla. 
819, 81 So. 479. A limitation by will of a 
future estate or interest in land, which ean- 
not, consistently with the rules of law, take 
effect as a remainder. 2 Pow. Dev. (by Jar- 
man,) 237; Bean v. Atkins, 87 Vt. 376, 89 A. 
648, 646. See Poor vy, Considine, 6 Wall. 474, 
18 L. Ed. 869; Bristol v. Atwater, 50 Conn. 
406; Mangum v. Piester, 16 S. C. 325; Civ. 
Code Ga. 1895, § 3389; Thompson v. Hoop, 6 
Ohio St. 487; Burleigh v. Clough, 52 N. H. 
273, 13 Am. Rep. 23; In re Brown’s Estate, 
88 Pa. 294; Glover v. Condell, 163 Ill. 566, 45 
N. E. 173, 35 L. R. A. 360. A future interest 
taking effect as a fee in derogation of a de- 
feasible fee devised or conveyed to the first 
taker, when created by will, is an “executory 
devise,” and, when created by deed, is a “con- 
ditional limitation,” and in either event: is 
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given effect as a shifting or springing use. 
McWilliams v. Havely, 214 Ky. 320, 283 S. 
W. 108, 104. 

The estates known as a contingent remain- 
der and an “executory devise” are funda- 
mentally distinguishable. Both are interests 
or estates in land to take effect in the future 
and depend upon a future contingency; an 
“executory devise” being an interest such as 
the rules of law will not permit to be created 
in conveyances, but will allow in case of wills. 
It follows a fee estate created by a will. A 
contingent remainder may be created by will 
or other conveyance and must follow a par- 
ticular or temporary estate created by the 
same instrument of conveyance. ‘Wilkins v. 
Rowan, 107 Neb. 180, 185 N. W. 437, 439. 
Lapsed devise. A devise which fails, or takes 
no effect, in consequence of the death of the 
devisee before the testator; the subject-mat- 
ter of it being considered as not disposed of 
by the will. 1 Steph. Comm. 559; 4 Kent, 
Comm, 541. Murphy v. McKeon, 53 N. J. Eq. 
406, 32 A. 374. Residuary devise. A devise 
of all the residue of the testator’s real prop- 
erty, that is, all that remains over and above 
the other devises. 


Synonyms 


The term “devise” is properly restricted to 
real property, and is not applicable to testa- 
mentary dispositions of personal property, 
which are properly called “bequests” or “leg- 
acies.” But this distinction will not be allow- 
ed in law to defeat the purpose of a testator; 
and all of these terms may be construed in- 
terchangeably or applied indifferently to ei- 
ther real or personal property, if the context 
shows that such was the intention of the tes- 
tator. Ladd v. Harvey, 21 N. H. 528; Borg- 
ner v. Brown, 133 Ind. 391, 33 N. E. 92; 
Oothout v. Rogers, 59 Hun, 97, 18 N. Y. 8. 
120; McCorkle v. Sherrill, 41 N. ©. 176; 
Wilson v. Wilson, 261 Ill. 174, 103 N. E. 743, 
745; In re Breen’s Estate, 94 Kan. 474, 146 
P. 1147, 4 A. L. R. 288; Miller v. Bower, 260 
Pa. 349, 108 A. 727, 729; Utica Trust & De- 
posit Co. v. Thompson, 87 Misc. 31, 149 N. Y. 8. 
392, 408; Mockler v. Long, 5 N. J. Misc. 987, 
139 A. 47, 49; In re McGovern’s Estate, 77 
Mont. 182, 250 P. 812, 817; Johnson v. Tal- 
man, 99 N. J. Eq. 762, 184 A. 357, 358; Mai- 
baum v. Union Trust Co. (Tex. Civ. App.) 291 
S. W. 924, 928; Neblett v. Smith, 142 Va. 840, 
128 S. E. 247, 251, 

To contrive; plan; scheme; invent; pre- 
pare. Stockton v. United States (C. Œ. A.) 
205 F. 462, 464, 46 L. R. A. (N. S.) 986. 


DEVISEE. The person to whom lands or oth- 
er real property are devised or given by will. 
1 Pow. Dev. c. 7. In re Lewis’ Estate, 39 
Nev. 445, 159 P. 961, 962, 4 A. L. R. 241. 


Residuary Devisee 


The person named in a will, who is to take 
all the real property remaining over and 
above the other devises. 


DEXTRAS DARE 


DEVISOR. A giver of lands or real estate 
by will; the maker of a will of lands; a tes- 
tator. 


DEVOIR. Fr. Duty. It is used. in the stat- 
ute of 2 Rich. II. ¢. 8, in the sense of duties 
or customs. 


DEVOLUTION. The transfer or transition 
from one person to another of a right, liabil- 
ity, title, estate, or office. Francisco v. 
Aguirre, 94 Cal. 180, 29 P. 495; Owen v. In- 
surance Co., 10 N. Y. 8. 75, 56 Hun, 455. 


In Ecclesiastical Law 


The forfeiture of a right or power (as the 
right of presentation to a living) in conse- 
quence of its non-user by the person holding 
it, or of some other act or omission on his 
part, and its resulting transfer to the person 
next entitled. 

In Scotch Law 


The transference of the right of purchase, 
from the highest bidder at an auction sale, to 
the next highest, when the former fails to pay 
his bid or furnish security for its payment 
within the time appointed. Also, the refer- 
ence of a matter in controversy to a third 
person (called “oversman’’) by two arbitrators 
to whom it has been submitted and who are 
unable to agree, 


DEVOLUTIVE APPEAL. In the law of Lou- 
isiana, one which does not suspend the exe- 
cution of the judgment appealed from. State 
y. Allen, 51 La. Ann. 1842, 26 So. 484. 


DEVOLVE. To pass or be transferred from 
one person to another; to fall on, or accrue 
to, one person as the successor of another; 
as a title, right, office, liability. The term 
is said to be peculiarly appropriate to the 
passing of an estate from a person dying to 
a person living. Parr v. Parr, 1 Mylne & K. 
648; Babcock v. Maxwell, 29 Mont. 31, 74 
P,.64; Fitzpatrick v. McAlister, 121 Ol. 83, 
248 P. 569, 573; People ex rel.. Robin v. Hayes, 
149 N. Y. S. 250, 252, 163 App. Div. 725. See 
Devolution. 


DEVULCANIZE. Of rubber. A more or less 
perfect restoration of vuleanized rubber to a 
State in which it might be used as crude rub- 
ber. Philadelphia Rubber Works Co. v. Port- 
age Rubber Co. (D. ©.) 227 F. 623, 627. 


DEVY. L. Fr. Dies; deceases. Bendloe, 5. 


DEXTANS. Lat. In Roman law. A division 
of the as, consisting of ten unciæ; ten- 
twelfths, or five-sixths. 2 Bl. Comm. 462, note 
Me 


DEXTRARIUS. One at the right hand of 
another. 


DEXTRAS DARE. To shake hands in token 
of friendship; or to give up oneself to the 
power of another person, 


DI COLONNA 


DI COLONNA. In maritime law. The con- 
tract which takes place between the owner 
of a ship, the captain, and the mariners, who 
agree that the voyage shall be for the benefit 
of all. The term is used in the Italian law. 
Emerig. Mar, Loans, § 5. 


DI. ET Fl. L. Lat. In old writs. An ab- 
breviation of dilecto et fideli, (to his beloved 
and faithful.) . 


DIACONATE. The office of a deacon. 
DIACONUS. A deacon. 


DIAGNOSIS. A medical term, meaning the 
discovery of the source of a patient’s illness 
or the determination of the nature of his 
disease from a study of its symptoms. Said 
to be little more than a guess enlightened by 
experience. Swan v. Railroad Co., 29 N. Y. 
S. 337, 79 Hun, 612; People v. Jordan, 172 
Cal. 391, 156 P. 451, 454. 


DIAGONAL, n. A right line drawn from the 
one angle to another not adjacent of a figure 
of four or more sides and dividing it intg 
two parts. Semerad v. Dunn County, 35 N. 
D. 437, 160 N. W. 855, 858. 


DIAGONAL, adj. Joining two not adjacent 
angles of a quadrilateral or multilateral figure 
running across from corner to corner; Cross- 
ing at an angle with one of the sides. Sem- 
erad v. Dunn County, 35 N. D. 437, 160 N. W. 
855, 858. 


DIALECTICS. That branch of logic which 
teaches the rules and modes of reasoning. 


DIALLAGE. A rhetorical figure in which 


arguments are placed in various points of- 


view, and then turned to one point. Enc. 


Lond. 


DIALOGUS DE SCACCARIO. Dialogue of 
or about the exchequer. An ancient treatise 
on the court of exchequer, attributed by some 
to Gervase of Tilbury, by others to Richard 
Fitz Nigel, bishop of London in the reign of 
Richard I. It is quoted by Lord Coke under 
the name of Ockham. Crabb, Eng. Law, 71. 


DIANATIC. A logical reasoning in a progres- 
sive manner, proceeding from one subject to 
another. Ene. Lond. 


DIARIUM. Daily food, or as much as will 
suffice for the day. Du Cange. 


DIATIM. In old records. Daily; every day; 
from day to day. Spelman. 


DICA. In old English law. A tally for ac 
‘counts, by number of cuts, (taillees,) marks, 
or notches. Cowell. See Tallia; Tally. 


DICAST. An officer in ancient Greece an- 
Swering in some respects to our juryman, but 
combining, on trials had before them, the 
functions of both judge and jury. The di- 
‘casts sat together in numbers varying, ac- 
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cording to the importance of the case, from 
one to five hundred. 


DICE. Small cubes of bone or ivory, marked 
with figures or devices on their several sides, 
used in playing certain games of chance. See 
Wetmore v. State, 55 Ala. 198. 


DICTATE. To order or instruct what is to 
be said or written. To pronounce, word by 
word, what is meant to be written by another. 
Hamilton v. Hamilton, 6 Mart. (N. S.) (La.) 
143. See Dictation. 


DICTATION. In Louisiana, this term is used 
in a technical sense, and means to pronounce 
orally what is destined to be written at the 
same time by another. It is used in reference 
to nuncupative wills. Prendergast vy. Pren- 
dergast, 16 La. Ann. 220, 79 Am. Dec. 575; 
Civ. Code La., art. 1578. The dictation of a 
will refers to the substance, and not the style, 
and it is sufficient if the will, as written, con- 
veys the identity of thought expressed by the 
testator, though not the identity of words used 
by him. Succession of Beattie, 163 La. 831, 
112 So. 802, 803. 


DICTATOR. A magistrate invested with un- 
limited power, and created in times of nation- 
al distress and peril. Among the Romans, he 
continued in cffice for six months only, and 
had unlimited power and authority over both 
the property and lives of the citizens. 


DICTATORSHIP OF PROLETARIAT. The 
class power of the revolutionary proletariat 
(unskilled laborers without property) arising 
upon destruction of the state. People v. Git- 
low, 234 N. Y. 182, 186 N. E. 817, 322. 


DICTORES. Arbitrators, ` 


DICTUM. 
In General 
A statement, remark, or observation. 
Gratis dictum; a gratuitous or voluntary 
representation; one which a party is not 


bound to make. 2 Kent, Comm. 486. Sim- 
plex dictum; a mere assertion; an assertion 
without proof. Bract, fol. 320. 

The word is generally used as an abbrevi- 
ated form of obiter dictum, “a remark by the 
way;” that is, an observation or remark 
made by a judge in pronouncing an opinion 
upon a cause, concerning some rule, principle, 
or application of law, or the solution of a 
question suggested by the case at bar, but not 
necessarily involved in the case or essential 
to its determination; any statement of the 
law enunciated: by the court merely by way 
of illustration, argument, analogy, or sug- 
gestion. See Railroad Co. v. Schutte, 103 U. 
S. 118, 143, 26 L. Ed. 327; In re Woodruff 
(D. ©.) 96 Fed. 317; Hart v. Stribling, 25 Fla. 
433, 6 So. 455; Buchner v. Railroad Co., 60 
Wis. 262, 19 N. W. 56; Rush v. French, 1 
Ariz. 99, 25 P. 8165 State v. Clarke, 3.Nev. 
572; Lister v. Lister, 86 N. J. Eq. 30, 97 A. 
170, 174; Grigsby v. Reib, 105 Tex, 597, 153 
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S. W. 1124, 1126, L. R. A. 19155, 1, Ann, Cas. 
19150, 1011; Crescent Ring Co. v. Travelers’ 
Indemnity Co., 102 N. J. Law, 85, 132 A. 106, 
107; State v. Tingle, 103 Miss. 672, 60 So. 
728, 729; United North & South Oil Co. v. 
Meredith (Tex. Civ. App.) 258 S. W. 550, 556; 
Ex parte Francis, 72 Tex. Cr. R. 304, 163 5. 
W. 147,149; Lausten v. Lausten, 55 Okl. 518, 
154 P. 1182, 1188; Empire Theater Co. v. 
Cloke, 53 Mont. 188, 168 P. 107, 109, L. R. A. 


1917H, 388; Perfection Tire & Rubber Co. v.. 


Kellogg-Mackay Equipment Co., 194 Iowa, 
523, 187 N. W. 32, 35; Chase v. American 
Cartage Co., 176 Wis. 235, 186 N. W. 598; 
Smith v. Smith, 81 Ind. App. 566, 142 N. E. 
128, 129. 

Statements and comments in an opinion 
concerning some rule of law or legal proposi- 
tion not necessarily involved nor essential to 
determination of the case in hand are obiter 
dicta, and lack the force of an adjudication. 
People y. Case, 220 Mich. 379, 190 N. W. 289, 
290, 27 A. L. R. 686; Duncan v. Brown, 18 N. 
M. 579, 189 P. 140, 142; State v. Bank of 
Commerce, 133 Ark. 498, 202 S. W. 834, L. R. 
A. 1918F, 538; Sedlacek v. Welpton Lumber 
Co., 111 Neb. 677, 197 N. W. 618, 619; J. F. 
Siensheimer & Co. v. Maryland Motor Car 
Ins. Co. (Tex. Civ, App.) 157 S. W. 228, 2380; 
Boulden v. Thompson, 21 Cal. App. 279, 131 
P. 765; Southern Union Life Ins. Co. v. 
White (Tex. Civ. App.) 188 5. W. 266, 268. 


Dicta are opinions of a judge which do not em- 
body the resolution or determination of the court, 
and made without argument, or full consideration 
of the point, are not the professed deliberate de- 
terminations of the judge himself. Obiter dicta 
are such opinions uttered by the way, not upon 
the point or question pending, as if turning aside 
for the time from the main topic of the case to 
collateral subjects. Rohrbach y. Insurance Co., 62 
N. Y. 47, 58, 20 Am. Rep. 451. 


In Old English Law 


Dictum meant an arbitrament, or the award 
of arbitrators. 


In French Law 


The report of a judgment made by one of 
the judges who has given it. Poth. Proc. 
Civil, pt. 1, c. 5, art. 2. 


DICTUM DE KENILWORTH. The edict or 
declaration of Kenilworth. An edict or 
award between King Henry III. and all the 
barons and others. who had been in arms 
against him; and so called because it was 
made at Kenilworth Castle in Warwickshire, 
in the fifty-first year of his reign, containing 
a composition of five years’ rent for the lands 
and estates of those who had forfeited them 
in that rebellion. Blount; 2 Reeve, Eng. 
Law, 62. 


DIE, A mold. Cole v. United States (C. C. 
A.) 269 F. 250, 251. 


DIE WITHOUT ISSUE. 
Issue, 


See Dying Without 


DIES DATUS PARTIBUS 


DIEI DICTIO. Lat. In Roman law. This 
name was given to a notice promulgated by 
a magistrate of his intention to present an 
impeachment against a citizen before the peo- 
ple, specifying the day appointed, the name 
of the accused, and the crime charged. 


DIEM CLAUSIT EXTREMUM. (Lat. He 
has closed his last day,—died.) A writ which 
formerly lay on the death of a tenant in 
capite, to ascertain the lands of which he 
died seised, and reclaim them into the king’s 
hands. It was directed to the king's es- 
cheatots. Fitzh, Nat. Brev. 251, K; 2 Reeve, 
Eng. Law, 327. 

A writ awarded out of the exchequer after 
the death of a crown’ debtor, the sheriff be- 
ing commanded by it to inquire by a jury 
when and where the crown debtor died, and 
what chattels, debts, and lands he had at the 
time of his decease, and to take and seize 
them into the crown’s hands. 4 Steph. Comm, 
47, 48. 


DIES. Lat. A day; days. Days for ap 
pearance in court. Provisions or mainte- 
nance for a day. The king’s rents were an- 
ciently reserved by so many days’ provisions. 
Spelman; Cowell; Blount. 


DIES A QUO. (The day from which.) In the 
civil law. The day from which a transaction 
begins; the commencement of it; the conclu- 
sion being the dies ad quem. Mackeld. Rom. 
Law, § 185. 


DIES AMORIS. A day of favor. The name 
given to the appearance day of the term on 
the fourth day, or quarto die post. It was 
the day given by the favor and indulgence of 
the court to the defendant for his appearance, 
when all parties appeared in court, and had 
their appearance recorded by the proper of- 
ficer. Wharton. 


DIES CEDIT. The day begins; dies venit, 
the day has come. Two expressions in Roman 
law which signify the vesting or fixing of an 
interest, and the interest becoming a present 
one. Sandars’ Just. Inst. (th Ed.) 225, 232. 


DIES COMMUNES IN BANCO. 
days for appearance in court; 
“common return-days.” 
57. 


DIES DATUS. A day given or allowed, (to a 
defendant in an action ;) amounting to a con- 
tinuance. But the name was appropriate 
only to a continuance before a declaration fil- 
ed; if afterwards allowed, it was called an 
“imparlance.” 


DIES DATUS IN BANCO. A day given in 
the bench, (or court of common pleas.) Bract. 
fols. 2576, 861. A day given in bank, as dis- 
tinguished from a day at nist prius. Co. 
Litt. 135. 


DIES DATUS PARTIBUS. A day given to 
the parties to an action; an adjournment or 
continuance, Crabb, Eng. Law, 217. 


Regular 
ealled, also 
2 Reeve, Eng. Law, 


DIES DATUS PRECE PARTIUM 


DIES DATUS PRECE PARTIUM. A day giv- 
en on the prayer of the parties. Bract. fol, 


358; Gilb. Comm. Pl. 41; 2 Reeve, Eng. 
Law, 60. 

DIES DOMINICUS. The Lord’s day; Sun 
day. 

Dies dominicus non est juridicus. Sunday 


is not a court day, or day for judicial pro- 
ceedings, or legal purposes, Co. Litt. 135a; 
Noy, Max, 2; Wing. Max. 7, max. 5; Broom, 
Max. 21. 


DIES EXCRESCENS. In old English law, 
The added or increasing day in leap year. 
Bract. fols. 359, 3590. 


DIES FASTI. In Roman law. Days on 
which the courts were open, and justice could 
be legally administered; days on which it 
was lawful for the prætor to pronounce (fari) 
the three words, “do,” “dico,” ‘“addico,” 
Mackeld. Rom. Law, § 39, and note; 3 BI. 
Comm. 424, note; Calvin. Hence called 
“triverbial days,”” answering to the dies 
juridici of the English law, 


DIES FERIATI. 
Dig. 2, 12, 2, 9. 


In the civil law. Holidays. 


DIES GRATIÆ. In old English practice. A 
day of grace, courtesy, or favor. Co. Litt. 


134b. The quarto die post was sometimes so 
called. Id. 135a. 

Dies inceptus pro completo habetur. A day 
begun is held as complete. 

‘Dies incertus pro conditione habetur. An un- 
certain day is held as a condition, 

DIES INTERCISI. In Roman law. Divided 


days; days on which the courts were open for 
a part of the day. Calvin. 


DIES JURIDICUS. A lawful day for the 
transaction of judicial or court business; a 
day on which the courts are or may be open 
for the transaction of business. Didsbury 
v. Van Tassell, 56 Hun, 428, 10 N. YX. Supp. 
32. 


DIES LEGITIMUS. In the civil and old Eng- 
lish law. A lawful or law day; a term day; 
a day of appearance. 


DIES MARCHIA. In old English law. The 
day of meeting of English and Scotch, which 
was annually held on the marches or borders 
to adjust their differences and preserve 
peace. 


DIES NEFASTI. In Roman law. Days on 
which the courts were closed, and it was un- 
lawful to administer justice; answering to 
the dies non juridici of the English law. 
Mackeld. Rom. Law, § 39, note. ` 


DIES NON. An abbreviation of Dies non 
juridicus, (gq...) 


` 
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DIES NON JURIDICUS. In practice. A day 
not juridical; not a court day. A day on 


which courts are not open for business, such 
as Sundays and some holidays. Havens v. 
Stiles, 8 Idaho, 250, 67 P. 921, 56 L. R. A. 736, 
101 Am. St. Rep. 195; State v. Ricketts, 74 N. 
0. 198. 


DIES PACIS. (Days of peace.) The year 
was formerly divided into the days of the 
peace of the church and the days df the peace 
of the king, including in the two divisions all 
the days of the year. Crabb, Eng. Law, 35. 


DIES SOLARIS. In old English law. A 
solar day, as distinguished from what was 
called “dies lunaris,” (a lunar day ;) both com- 
posing an artificial day. Bract. fol. 264. See 
Day. ‘ 


DIES SOLIS. In the civil and old English 
law. Sunday, (literally, the day of the sun.) 
See Cod. 3, 12, 7 


DIES UTILES. Juridical days; useful or 
available days. A term of the Roman law, 
used to designate those especial days occur- 
ring within the limits of a prescribed period 
of time upon which it was lawful, or possible, 
to do a specific act. 


DIET. A general legislative assembly is 
sometimes so called on the continent of Eu- 
rope. 

In Scotch Practice 


The sitting of a court. An appearance day. 
A day fixed for the trial of a criminal cause. 
A criminal cause as prepared for trial. 


DIETA. A day’s journey; a day’s work; a 
day’s expenses, 


DIETS OF COMPEARANCE. In Scotch law. 
The days within which parties in civil and 
criminal prosecutions are cited to appear. 
Bell. 


DIEU ET MON DROIT. Fr. God and my 
right. The motto of the royal arms of Eng- 
Jand, first assumed by Richard I. 


DIEU SON ACTE. L. Fr. In old law. God 
his act; God’s act. An event beyond human 
foresight or control. Termes de la Ley. 


DIFFACERE. ‘To destroy; to disfigure or 


deface, 


DIFFERENCE. In an agreement for submis- 
sion to arbitration, “difference” means dis- 
agreement or dispute. Fravert v. Fesler, 11 
Colo, App. 387, 53 Pac. 288; Pioneer Mfg. Co. 
v. Phoenix Assur, Co., 106 N. C. 28, 10 S. E. 
1057. i < 


Dificile: est ut unus homo vicem duorum sus- 
tineat. 4 Coke, 118.. It is difficult. that one 
man should sustain the place of two, 


DIFFICULT. For the meaning of the phrase 
“difficult and extraordinary case,” as used 


OTT 


in New York statutes and practice, see Stand- 
ard Trust Co. v. New York, etc., R. Co., 178 
N. Y. 407, 70 N. E. 925; Fox v. Gould, 5 How. 
Prac. (N. Y.) 278; Horgan v. McKenzie (Com. 
Pl.) 17 N. Y. Supp. 174; Dyckman v. McDon- 
ald, 5 How. Prac. (N. Y.) 121; Realty Asso- 
ciates v. Packard Motor Car Co. of New York, 
119 Misc. 292, 196 N. Y. S. 198, 200. 


DIFFORCIARE. In old English law. To 
deny, or keep from one. Difforciare rectum, 
to deny justice to any one, after having been 
required to do it. 


DIFFUSE. To spread widely; scatter; dis- 
perse. Ex parte Hinkelman, 183 Cal. 392, 
191 P. 682, 683, 11 A. L. R. 1222, 


DIGAMA, or DIGAMY. Second marriage; 
marriage to a second wife after the death 
of the first, as “bigamy,” in law, is having 
two wives at once. Originally, a man who 
married a widow, or married again after the 
death of his wife, was said to be guilty of 
bigamy. Co. Litt. 40b, note. 


DIGEST. A collection or compilation, em- 

. bodying the chief matter of numerous books 
in one, disposed under proper heads or titles, 
and usually by an alphabetical arrangement, 
for facility in reference. 


As a legal term, “digest” is to be distinguished 
from “abridgment.” The latter is a summary or 
epitome of the contents of a single work, in which, 
as a rule, the original order or sequence of parts 
is preserved, and in which the principal labor of 
the compiler is in the matter of consolidation. A 
digest is wider in its scope; is made up of quota- 
tions or paraphrased passages; and has its own 
system of classification and arrangement, An ‘‘in- 
dex” merely points out the places where particular 
matters May be found, without purporting to give 
such matters in extenso,. A “treatise” or “com- 
mentary” is not a compilation, but an original com- 
position, though it may include quotations and ex- 
cerpts. 


A reference to the “Digest,” or “Dig.,” is 
always understood to designate the Digest 
(or Pandects) of the Justinian collection; 
that being the digest par eminence, and the 
authoritative compilation of the Roman law. 

The American Digest System embraces the 
Century, First, Second, Third Decennials, and 
Current Digest. It covers the decisions of 
ail American courts of last resort, State and 
Federal, from 1658 to date, under one uni- 
form classification. The First Decennial, 
Second Decennial, Third Decennial, and Cur- 
rent Digest, are Key-Numbered. There is al- 
so the. Federal Digest, covering volumes 1-300 
of the Federal Reporter and volumes 1-44 of 
the Supreme Court Reporter. Subsequent 15 
volume digests bring it to date. 


DIGESTA. Digests. One of the titles of the 
Pandects of Justinian. Inst. Prem, § 4. 
Bracton uses. the singular, “Digestum,” 
Bract. fol. 19. 
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DILATORY 


DIGESTS. The ordinary name of the Pan- 
dects of Justinian, which are now usually 
cited by the abbreviation “Dig.” instead of 
“Ff,” as formerly. Sometimes called “Di- 
gest,” in the singular. 


DIGGING. Has been held as synonymous 
with “excavating,” and not confined to the 
removal of earth. Sherman v. New York, 1 
N. Y. 316. 


DIGNITARY. In canon law. A person hold- 
ing an ecclesiastical benefice or dignity, which 
gave him some pre-eminence above mere 
priests and canons. To this class exclusively 
belonged all bishops, deans, archdeacons, 
ete.; but it now includes all the prebendaries 
and canons of the church. Brande. 


DIGNITY. In English law. An honor; a 
title, station, or distinction of honor. Digni- 
ties are a species of incorporeal heredita- ` 
ments, in which a person may have a prop- 
erty or estate. 2 Bl. Comm. 37; 1 Bl. Comm. 
396; 1 Crabb, Real Prop. 468, et seq. 


DIJUDICATION. Judicial decision or de- 
termination. ' 


DIKING. Leveling land in arid regions, par- 
ticularly sagebrush land. An essential op- 
eration in the conversion of such land into 
farms or orchards. Craig v. Crystal Realty 
Co., 89 Or. 25, 173 P. 322, 325. 


DILACION. In Spanish law. A space of time 
granted to a party to a suit in which to an- 
swer a demand or produce evidence of a dis- 
puted fact. : 


DILAPIDATION. A species of ecclesiastical 
waste which occurs whenever the incumbent 
suffers any edifices of his ecclesiastical living 
to go to ruin or decay. It is either voluntary, 
by pulling down, or permissive, by suffer- 
ing the church, parsonage-houses, and other 
buildings thereunto belonging, to decay. And 
the remedy for either lies either in the spirit- 
ual court, where the canon law prevails, or 
in the courts of common law. It is also held 
to be good cause of deprivation if the bishop, 
parson, or other ecclesiastical person dilapi- 
dates buildings or cuts down timber growing 
on the patrimony of the church, unless for 
necessary repairs; and that a writ of pro- 
hibition will also lie against him in the com- 
mon-law courts. 3 Bl. Comm. 91, 

The term is also used, in the law of land- 
lord and tenant, to signify the neglect of nec- 
essary repairs to a building, or suffering it 
to fail into a state of decay, or the pulling 
down of the building or any part of it. Wall 
Estate Co. v. Standard Box Co., 20 Cal. App. 
311, 128 P. 1020, 1021, 


Dilationes in lege sunt odios#. Delays in law 
are odious. Branch, Prine, 


DILATORY. ‘Tending or intended to cause 
delay or to gain time or to put off a deci- 
sion, 


DILATORY DEFENSE 


DILATORY DEFENSE. In chancery prac- 
tice. One the object of which is to dismiss, 
suspend, or obstruct the suit, without touch- 
ing the merits, until the impediment or ob- 
stacle insisted on shall be removed. 3 BL 
Comm. 301, 302. 


DILATORY PLEAS.. A class of defenses at 
common law, founded on some matter of fact 
not connected with the merits of the case, but 
such as might exist without impeaching the 
right of action itself. They were either pleas 
to the jurisdiction, showing. that, by reason 
of some matter therein stated, the case was 
not within the jurisdiction of the court; or 
pleas in suspension, showing some matter of 
temporary incapacity to proceed with the 
suit; or pleas in abatement, showing some 
matter for abatement or quashing the declara- 
tion. 3 Steph. Comm. 576. Parks v. McClel- 
lan, 44 N. J. Law, 558; Mahoney v. Loan Ass’n 
(C. C.) 70 Fed. 515; Shaw v. Southern Ry. 
Co., 17 Ga, App. 78, 86 S. E. 95; Hill v. Cox, 
151 Ga. 599, 107 S. E. 850, 851. 


DILIGENCE. Prudence; vigilant activity; 
attentiveness; or care, of which there are in- 
finite shades, from the slightest momentary 
thought to the most vigilant anxiety. Bu- 
chanan & Smock Lumber Co. v. Einstein, 87 
N. J. Law, 307, 93 A. 716, 717; United States 
v. Midway Northern Oil Co. (D, C.) 232 F. 
619, 626; People v. Fay, 82 Cal. App. 62, 255 
P. 239, 242; Paterson Glass Co. v. Goldstein, 3 
N. J. Misc. 53, 129 A. 422, 423; People v. Hew- 
itt, 78 Cal. App. 426, 248 P. 1021, 1024. The 
law recognizes only three degrees of diligence: 
(1) Common or ordinary, which men, in gen- 
eral, exert in respect of their own concerns; 
the standard is necessarily variable with re- 
spect to the facts, although it may be uniform 
.with respect to the principle. (2) High or 
great, which is extraordinary diligence, or 
that which very prudent persons take of their 
own concerns. (3) Low or slight, which is 
that which persons of less than common pru- 
dence, or indeed of no prudence at all, take of 
their own concerns. Brown & Flowers v. 
Central of Georgia Ry. Co., 197 Ala. 71, 72 So. 
366, 367. 

The civil law is in perfect conformity with 
the common law. It lays down three degrees 
of diligence,—ordinary, (diligentia;) extraor- 
dinary, (exactissima diligentia ;) slight, (levis- 
gima diligentia.) Story, Bailm. 19. 


There may be a high degree of diligence, a com- 
mon degree of diligence, and a slight degree of dili- 
gence, with their corresponding degrees of negli- 
gence, and these can be clearly enough defined 
for all practical purposes, and, with a view to the 
business of life, seem to be all that are really 
necessary. Common or ordinary diligence is that 
degree of diligence which men in general exercise 
in respect to their own concerns; high or great dili- 
gence is of course extraordinary diligence, or that 
which very prudent persons take of their own con- 
cerns; and low or slight diligence is that which 
persons of less than common prudence, or indeed 
of any prudence at all, take of their own concerns, 
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Ordinary negligence is the want of ordinary dili- 
gence; slight, or less than ordinary, negligence is 
the want of great diligence; and gross or more than 
ordinary negligence is the want of slight diligence. 
Railroad Co. v. Rollins, 5 Kan. 180. 


In Scotch Law and Practice 


Process of law, by which persons, lands, or 
effects are seized in execution or in security 
for debt. Ersk. Inst. 2, 11, 1. Brande. Proc- 
ess for enforcing the attendance of witnesses, 
or the production of writings. Ersk. Inst. 
4,1, 71. 


Other Classifications and Compound Terms 


—Due diligence. Such a measure of prudence, 
activity, or assiduity, as is properly to be 
expected from, and ordinarily exercised by, 
a reasonable and prudent man under the par- 
ticular circumstances; not measured by any 
absolute standard, but depending on the rel- 
ative facts of the special case. Perry v. Ced- 
ar Falls, 87 Iowa, 315, 54 N. W. 225; Dillman 
v. Nadelhoffer, 160 Ill. 121, 43 N. E. 378 ; Hen- 
dricks v. W. U. Tel. Co., 126 N. C. 304, 35 S. 
E. 543, 78 Am, St. Rep. 658; Highland Ditch 
Co. v. Mumford, 5 Colo. 336; Vineyard Land 
& Stock Co. v. Twin Falls Salanon River Land 
& Water Co. (C. C. A.) 245 F. 9, 21; Moon v. 
O’Leary, 121 Kan. 663, 249 P. 582, 


—Extraordinary diligence. That. extreme 
measure of care and caution which persons of 
unusual prudence and circumspection use for 
securing and preserving their own property 
or rights. Civ. Code Ga. 1895, § 2899 (Civ. 
Code 1910, §.2899); Railroad Co. v, Huggins, 
89 Ga. 494, 15 S. E. 848; Railroad Co. v. 
White, 88 Ga. 805, 15 S. E. 802. 


—Great diligence. Such a measure of care, 
prudence, and assiduity as persons of unusual 
prudence and discretion exercise in regard to 
any and all of their own affairs, or such as 
persons of ordinary prudence exercise in re- 
gard to very important affairs of their own. 
Railway Co. v. Rollins, 5 Kan. 180; Litch- 


field v. White, 7 N. Y. 438, 57 Am, Dec. 534; 


Comp. Laws N. D. 1913, § 7281. 
—High diligence. The same as great diligence. 
—Low diligence. The same as slight diligence. 


—Necessary diligence. That degree of dili- 
gence which a person placed in a particular 
situation must exercise in order to entitle him 
to the protection of the law in respect to 
rights or claims growing out of that situation, 
or to avoid being left without redress on ac- 
count of his own culpable carelessness or neg- 
ligence. Garahy v. Bayley, 25 Tex. Supp. 302; 
Sanderson vy. Brown, 57 Me. 312. 


Ordinary diligence is. that degree of care 

which men of common prudence generally ex- 

ercise in their affairs, in the country and the 

age in which they live:. Erie Bank v. Smith, 

8 Brewst. (Pa.) 9; Zell v. Dunkle, 156 Pa. 353, 

27 A. 38; Railroad Co. v. Scott, 42 Tl. 143; 
` BL.Law DIcT. (8D. ED.) 
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Briggs v. Taylor, 28 Vt. 184; Railroad Co. V. 
Fisher, 49 Kan. 460, 30 P. 462; Railroad Co. 
v. Mitchell, 92 Ga. 77, 18 S. B. 290; Hanes v. 
Shapird & Smith, 84 S. E. 33, 36, 168 N. C. 24. 


—Reasonable diligence. A fair, proper, and 
due degree of care and activity, measured 
with reference to the particular circumstanc- 
es; such diligence, care, or attention as might 
be expected from a man of ordinary prudence 
and activity. Railroad Co. v. Gist, 31 Tex. 
Civ. App. 662, 73 S. W. 857; Bacon v. Steam- 
boat Co., 90 Me. 46, 37 A. 328; Latta v. Clif- 
ford (C. C.) 47 Fed. 620; Rice v. Brook (C. C.) 
20 Fed. 614; Jacob v., Stephenson (Tex: Civ. 
App.) 254 S. W. 1117, 1118; George B. Scram- 
bling Co. v. Tennant Drug Co., 25 Ohio App. 
197, 158 N. E. 282, 283; Small-Lynch Co. v. 
Midwest & Gulf Co. of Texas Trust Estate 
(Tex. Civ. App.) 269 S. W. 163, 169; Ford v. 
Engleman, 118 Va. 89, 86 S. E. 852, 855. 


‘Special diligence. The measure of diligence 
and skill exercised by a good business man in 
his particular specialty, which must be com- 
mensurate with the duty to be performed and 
the individual circumstances of the case; not 
merely the diligence of an ordinary person or 
non-specialist. Brady v. Jefferson, 5 Houst. 


(Del.) 79. 


DILIGENT. Attentive and persistent in do- 
ing a thing; steadily applied; active; sedu- 
lous; laborious; unremitting; untiring. 
Kingan & Co. v. Foster, 53 Ind. App. 511, 102 
N. E. 108, 105. 


DILIGIATUS, 
Outlawed. 


DILLIGROUT. In old English law. Pottage 
formerly made for the king’s table on the coro- 
nation day. There was a tenure in serjeantry, 
by which lands were held of the king by the 
service of finding this pottage at that solem- 
nity. 


(Fr. De lege ejectus, Lat.) 


DIME. A silver coin of the United States, 
of the value of ten cents, or one-tenth of the 
dollar. 


DIMIDIA, DIMIDIUM, DIMIDIUS. Half; a 
half; the half. 


DIMIDIETAS. The moiety or half of a thing. 


DIMINUTIO. In the civil law. Diminution; 
a taking away; loss or deprivation. Diminu- 


tia capitis, loss of status or condition. See 
Capitis Diminutio. 
DIMINUTION. Incompleteness, A word 


signifying that the record sent up from an 
inferior to a superior court for review is in- 
complete, or not fully certified. In such case 
the party may suggest a “diminution of the 
record,” which may be rectified by a cer- 
tiorari. 2 Tidd, Pr. 1109. 


DIMISI. In old conveyancing. I have de- 
mised. Dimisi, concessi, et ad firmam tradidi, 


DIP 


have demised; granted, and to farm let. The 
usual words of operation in a lease. 2 BI. 
Comm. 317, 318. : 


DIMISIT. In old conveyancing. 
demised. See Dimisi. 


DIMISSORIZZ LITTER. In the civil law. 
Letters dimissory or dismissory, commonly 
called “apostles,” (que vulgo apostoli dicun- 
tur.) Dig. 50, 16, 106. See Apostoli, Apostles. 


DIMISSORY LETTERS. Where a candidate 
for holy orders has a title of ordination in 
one diocese in England, and is to be ordained » 
in another, the bishop of the former diocese 
gives letters dimissory to the bishop of the 
latter to enable him to ordain the candidate. 
Holthouse. 


[He] has 


DINARCHY. A government of two persons. 
DINERO. 
In Spanish Law 
Money. Dinero contada, money counted. 


White, New Recop. b. 2, tit. 18, c. 1, § 1. 


In Roman Law 


A civil division of the Roman empire, em- 
bracing several provinces. Calvin. 


DIOCESAN. Belonging to a diocese; a bish- 
op, as he stands related to hig own clergy or 
flock, 


DIOCESAN: COURTS. In English law. The 
consistorial courts of each diocese, exercising 
general jurisdiction of all matters arising 
locally within their respective limits, with the 
exception of places subject to peculiar juris- 
diction ; deciding all matters of spiritual dis- 
cipline,—suspending or depriving clergymen, 
—and administering the other branches of 
the ecclesiastical law. 2 Steph. Comm. 672. 


DIOCESE. The territorial extent of a bish- 
op’s jurisdiction. The circuit of every bish- 
op’s jurisdiction. Co. Litt. $4; 1 Bl Comm. 
111. 


DIOICHIA. The district over which a bishop 
exercised his spiritual functions. 


DIP, v. To immerse for a short time in any 
liquid; to place in fluid and withdraw again; 
the act of dipping or immersing; a plunge; 
a brief bath, as the dip of the oars; a dip 
inthe sea. Standard Dictionary, “dip.” Cov- 
ington County v. Pickering, 123 Miss. 20, 85 
So. 114, 115. 


DIP, ». In mining law. The line of declina- 
tion of strata; the angle which measures the 
deviation of a mineralized vein or lode from 
the vertical plane; the slope or slant of a 
vein, away from the perpendicular, as it 
goes downward into the earth; distinguished 
from the “strike”. of the vein, which is its 
extension in the horizontal plane, or its 
lengthwise trend or course with reference to 
the points of the compass. King v. Mining 
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Co., 9 Mont. 543, 24 P. 200; Duggan v. Davey, 
4 Dak. 110, 26 N. W. 887. f 


In Animal Husbandry 


A liquid preparation into which infected an- 
imals may be plunged for eradication of fever 
ticks, or other sanitary or medical purposes. 
Ungles-Hoggette Mfg. Co. v. Farmers’ Hog 
& Cattle Powder Co. (C. GC. A.) 232 F. 116, 
117. 7 


DIPLOMA. In the civil law. A royal char- 
ter; letters patent granted by a prince or 
sovereign. Calvin. 

An instrument given by colleges and socie- 
ties on the conferring of any degrees. State 
v. Gregory, 83 Mo. 130, 53 Am. Rep. 565; 
Halliday v. Butt, 40 Ala. 183; Valentine V. 
Independent School District of Casey, 191 
Iowa, 1100, 183 N. W. 4384, 487; Pennington 
v. Davis (Mo. App.) 202 S. W. 424, 425; State 
ex. inf. Otto v. St. Louis College of Physiciaus 
and Surgeons, 317 Mo. 49, 295 S. W. 587, 542. 

A license granted to a physician, ete., to 
practice his art or profession. See Brooks 
v. State, 88 Ala. 122, 6 So. 902. 


DIPLOMACY. The science which treats of 
the relations and interests of nations with 
nations. 

Negotiation or intercourse between nations 
through their representatives. The rules, 
„customs, and privileges of representatives at 
foreign courts. 


DIPLOMATIC AGENT. In international law. 
A general name for all classes of persons 
charged with the negotiation, transaction, or 
superintendence of the diplomatic business of 
one nation at the court of another. See Rey. 
St. U; 8. § 1674 (22 USCA §§ 40, 51). 


DIPLOMATICS. The science of diplomas, or 
of ancient writings and documents; the art 
of judging of ancient charters, public docu- 
ments, diplomas, etc., and discriminating the 
true from the false. Webster. 


DIPSOMANIA. In medical jurisprudence, 
A mental disease characterized by an uncon- 
trollable desire for intoxicating drinks, An 
irresistible impulse to indulge in intoxication, 
either by alcohol or other drugs. Ballard v, 
State, 19 Neb. 614, 28 N. W. 271. 


DIPSOMANIAC. A person subject to dipso- 
mania. One who has an irresistible desire 
for alcoholic liquors. See Insanity. 


DIPTYCHA. Diptychs; tablets of wood, 
metal, or other substance, used among the 
Romans for the purpose of writing, and fold- 
ed like a book of two leaves, The diptychs 
of antiquity were especially employed for 
public registers. They were used in the 
Greek, and afterwards in the Roman, church, 
as registers of the names of those for whom 
supplication was to be made, and are ranked 
among the earliest monastic records.. Burrill 
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d 
DIRECT, v. To point to; order; 
command; instruct. ; 

To advise; suggest; request. Bowden v. 
Cumberland County, 123 Me. 359, 123 aA. 166, 
168; Beakey v. Knutson, 90 Or. 574, 174 P. 
1149, 1150; Perry Bros. v. McNeill (Tex. Civ. 
App.) 189 S. W. 120, 121; Conrad v. Conrad’s 
Ex’r, 123 Va. 711, 97 S. E. 336, 338, 


DIRECT, adj. Immediate; proximate; by 
the shortest course; without ecircuity; oper- 
ating by an immediate connection or relation, 
instead of operating through a medium; the 
opposite of indirect. Trexler Lumber Co. v. 
Allemannia Fire Ins. Co., of Pittsburgh, 289 
Pa, 13, 136 A. 856, 858; Western Assur. Co. 
v. Hann, 201 Ala. 376, 78 So. 232, 234; Howell 
v. Wood, 6 Boyce (Del.) 464, 100 A. 572; Pel- 
ton v. Williams (C. C. A.) 235 F. 131, 182. 

In the usual or natural course or line; im- 
mediately upwards or downwards; as dis- 
tinguished from that which is out of the line, 
or on the side of it; the opposite of collateral. 

In the usual or regular course or order, as 
distinguished from that which diverts, inter- 
rupts, or opposes; the opposite of cross or 
contrary, 


guide; 


DIRECT ATTACK. A direct attack on a` 
judgment or decree is an attempt, for suffi- 
cient cause, to have it annulled, reversed, va- 
cated, corrected, declared void, or enjoined, in 
a proceeding instituted for that specific pur- 
pose, such as an appeal, writ of error, bill of 
review, or injunction to restrain its execu- 
tion; distinguished from a collateral attack, 
which is an attempt to impeach the validity 
or binding force of the judgment or decree 
as a side issue or in a proceeding instituted for 
some other purpose. Schneider v. Sellers, 25 
Tex. Civ. App. 226, 61 5. W. 541; Smith v. 
Morrill, 12 Colo. App. 233, 55 P. 824; Morrill 
v. Morrill, 20 Or. 96, 25 P. 362, 11 L. R. A. 
155, 23 Am. St. Rep. 95; Crawford v. Mc- 
Donald, 88 Tex. 626, 33 S. W. 325; Eichhoff 
v. Hichhoff, 107 Cal. 42, 40 P. 24, 48 Am. St. 
Rep. 110; Reger v. Reger, 316 Mo, 1310, 298 
S. W. 414, 421; Gardner v. Howard, 197 Ky. 
615, 247 S. W. 933, 934. A direct attack on g 
judicial proceeding is an attempt to void or 
correct it in some manner provided by law. 
Manuel v. Kidd, 126 OK1. 71, 258 P. 732, 734; 
Leslie v. Proctor & Gamble Mfg. Co., 102 Kan. 
159, 169 P. 198, 195, L. R. A, 19180, 55. 


DIRECT INTEREST. A direct interest, such 
as would render the interested party incom- 
petent to testify in regard to the matter, is 
an interest which is certain, and not contin- 
gent or doubtful, Rine v. Rine, 100 Neb. 225, 
158 N. W. 941, 943; Holladay v. Rich, 93 Neb. 
491, 140 N. W. 794, 795; Selkregg v. Thomas, 
27 Colo. App. 259, 149 P. 273, 274; Van Meter 
v. Goldfare, 236 Ill. App. 126, 128. A mat- 
ter which is dependent alone on the success- 
ful prosecution of an execution cannot be 
considered as uncertain, or otherwise than di- 
rect, in this sense.. In re Van Alstine’s Es- 
tate, 26 Utah, 193, 72 P. 942, 
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DIRECT LINE. Property is said to descend 
or be inherited in the direct line when it pass- 
es İn lineal succession; from ancestor to Son, 
grandson, great-grandson, and so on. State v. 
Yturria (Tex. Civ. App.) 189 S. W. 291, 292; 
State v. Yturria, 109 Tex. 220, 204 S. W. 315, 
316, L. R. A. 1918F, 1079. 


DIRECT PAYMENT. One which is absolute 
and unconditional as to the time, amount, 
and the persons by whom and to whom it is 
to be made. People v. Boylan (C. C.) 25 F. 
595. See Ancient Order of Hibernians v. 
Sparrow, 29% Mont. 132, T4 P. 197, 64 L. R. A. 
128, 101 Am: St. Rep. 563; Hurd v. McClellan, 
14 Colo. 213, 23 P. 792, 

As to direct “Cause,” see that title and 
“Proximate.* As to direct “Consanguinity,” 
“Contempt,” “Damages,” “Evidence,” “Ex- 
amination,” “Interrogatories,” “Loss,” “Tax,” 
and “Trust,” see those titles. 


DIRECTION. The act of governing; man- 
agement; superintendence. Also the body of 
persons (called “directors”) who are charged 
with the management and administration of 
a corporation or institution. 

The charge or instruction given by the court 
to a jury upon a point of law arising or in- 
volved in the case, to be by them applied to 
the facts in evidence. 

The clause of a bill in equity containing 
the address of the bill to the court. 


DIRECTLY. In a direct way without any- 
thing intervening; not by secondary, but by 
direct, means, Clark v. Warner, 85 Ol. 153, 
204 P. 929, 934; Olsen v. Standard Oil Co., 
188 Cal. 20, 204 P. 393, 396. 


DIRECTOR OF THE MINT. An officer hav- 
ing the control, management, and superin- 
tendence of the United States mint and its 
branches. He is appointed by the president, 
by and with the advice and consent of the 
senate. . 


DIRECTORS. Persons appointed or elected 
according to law, authorized to manage and 
direct the affairs of a corporation or company. 
The whole of the directors collectively form 
the board of directors. Brandt v. Godwin 
{City Ct.) 8 N. Y. S. 809; Maynard v. Insur- 
ance Co., 34 Cal. 48, 91 Am. Dec. 672; Pen. 
Code N. Y. § 614; Vernon’s Ann. Civ. St. art. 
4716; Ky. St. § 575. 


DIRECTORY, adj. A provision in a statute, 
rule of procedure, or the like, is said to be 
directory when it is to be considered as a 
mere direction or instruction of no obligatory 
force, and involving no invalidating conse- 
quence for its disregard, as opposed to an im- 
perative or mandatory provision, which must 
be followed. In re Opinion of the Justices, 
124 Me. 453, 126 A. 354, 363; McCreary v. 
Speer, 156 Ky. 783, 162 S. W. 99, 102; State 
v. Alderson, 49 Mont. 387, 142 P. 210, 215, Ann. 
Cas. 1916B, 39; State v. Hager, 102 W. Va. 
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689, 136 S. E. 268, 264; Alabama Pine. Co. 
y. Merchants’ & Farmers’ Bank of Alfceville, 
215 Ala. 66, 109 So. 358, 359; People v. But- 
ler, 20 Cal, App. 379, 129 P. 600, 602. The gen- 
eral rule is that the prescriptions of a statute, 
relating to the performance of a public duty 
are so far directory that, though neglect of 
them may be punishable, yet it does not affect. 


.the validity of the acts done under them, as 


in the case of a statute requiring an officer to 
prepare and-deliver a document to another of- 
ficer on or before a certain day. Maxw. In-. | 
terp. St. 330, et seq. And see Pearse v. Mor-, 
rice, 2 Adol. & El. 94; Nelms v. Vaughan, 84; 
Va. 696, 5 S. E. 704; State v. Conner, 86 Tex.' 
183, 23 S. W. 1108; Payne v. Fresco, 4 Kulp 
(Pa.) 26; Bladen v. Philadelphia, 60 Pa. 466. 


A “directory” provision in a statute is one, the 
observance of which is not necessary to the validity 
of the proceeding to which it relates; State v. 
Barnell, 109 Ohio St. 246, 142 N. E. 611, 618; City 
of Enid v. Champlin Refining Co., 112 Okl, 168, 240- 
P. 604, 608; one which leaves it optional with 
the department or officer to which it is addressed to; 
obey or not as he may: see fit; In re Thompson, 
94 Neb. 658, 144 N. W. 248, 244. i 

Statutory requisitions are deemed “directory” only 
when they relate to some immaterial matter where 
a compliance is‘matter of convenience rather than 
of substance. This mode of getting rid of a stat-' 
utory provision by calling it “directory” is not only 
unsatisfactory, on account of the vagueness of the. 
rule itself, but it is the exercise of a dispensing 
power by the courts, which approaches so near leg- 
islative discretion that it ought to be resorted to 
with reluctance, only in extraordinary cases, where 
great public mischief would otherwise ensue, or 
important private interests demand the application 
of the rule. Ellis v. Tillman, 125 Miss. 678, 88 So. 
281, 283, 


—Directory calls. Those which merely direct 
the neighborhood where the different calls 
may be found, whereas “locative calls’ are. 
those which serve to fix boun “aries. Cates v. 
Reynolds, 148 Tenn. 667, 228 S. W. 695, 696. 


—Directory statute. Under a general classi- 
fication, statutes are either “mandatory” or 
“directory,” and, if mandatory, they prescribe, 
in addition to requiring the doing of the 
things specified, the result that will follow if 
they are not done, whereas, if directory, their 
terms are limited to what is required to be 
done. Hudgins v. Mooresville Consol. School 
Dist., 312 Mo. 1, 278 S. W. 769, 770. A stat- 
ute is mandatory when the provision of the 
statute is the essence of the thing required 
to be done; otherwise, when it relates to form 
and manner, and where an act is incident, or 
after jurisdiction acquired, it is directory 
merely. State v. Kozer, 108 Or. 550, 217 P. 
827, 832. 


—Directory trust. Where, by the terms of a 
trust, the fund is directed to be vested in a 
particular manner till the period arrives at 
which it is to be appropriated, this is called 
a “directory trust.” It is distinguished from 
a discretionary trust, in which the trustee has 
a discretion as to the management of the fund.. 


DIRECTORY 


Deaderick v. Cantrell, 10 Yerg. (Tenn.) 272, 
31 Am. Dec. 576. 


‘DIRECTORY, n. Book containing names, ad- 
dresses, and occupations of inhabitants of 
city. Also any list or compilation, usually in 
‘book or pamphlet form, of persons, firms or 
corporations forming some class separate and 


distinct from others, e. g., telephone directory, . 


hotel directory, etc. American Travel & Ho- 
tel Directory Co. v. Gehring Publishing Co. 
(D. ©.) 4 F.2d) 415; Jeweler’s Circular Pub. 
Co. v. Keystone Pub. Co. (C. ©. A.) 281 F. 83, 
85, 26 A. L. R. 571. 


DIRIBITORES. In Roman law. Officers who 
distributed ballots to the people, to be used in 
‘voting. Tayl. Civil Law, 192. 


‘DIRIMENT IMPEDIMENTS. In canon law. 
;Absolute bars to marriage, which would make 
lit null ab initio. 


DISABILITY. The want of legal capability 
ito perform an act. Berkin v. Marsh, 18 Mont. 
1152, 44 Pac. 528, 56 Am. St. Rep. 565; Terre 
‘Haute, I. & E. Traction Co. v. Reeves, 58 Ind. 
‘App. 826, 108 N. E. 275, 276; Liberty Oil Co. 
iv. Condon Nat. Bank (C. ©. A.) 291 F. 293, 
[297 ; Eceles v. Free High School Dist. of City 
‘of Kaukauna, 162 Wis. 162, 155 N. W. 957; 

Ulmer v. U. S. (C. C. A.) 266 F. 176, 179; 
State v. Phillinger, 142 Md. 365, 120 A. 878, 
880; Commerce Trust Co. v. Ellis, 258 Mo. 
702, 167 S. W. 974, 975; Funk v. Wingert, 134 
‘Md. 528, 107 A. 345, 346, 6 A. L. R. 1686; Peo- 
iple v. Rosenwald, 266 IIL 548, 107 N. E. 854, 
856, Ann, Cas. 1915D, 688. 

: At the present day, disability is generally used 
to indicate an incapacity for the full enjoyment 
iof ordinary legal rights; thus married women, per- 
sons under age, insane persons, and felons convict 
are said to be under disability. Sometimes the term 
is used in a more limited sense, as when it signifies 
‘an impediment to marriage, or the restraints placed 
upon clergymen by reason of their spiritual avoca- 
tions, Mozley & Whitley. 


Classification 


Disability. is either general or special; the 
former when it ineapacitates the person for 
ithe performance of all legal acts of a general 
class, or giving to them their ordinary legal 
effect; the latter when it debars him from 
lone specific act. Disability is also either per- 
tsonal or absolute; the former where it at- 
taches to the particular person, and arises out 
of his status, his previous act, or his natural 
or juridical incapacity; the latter where it 
originates with a particular person, but ex- 
itends also to his descendants or successors. 
Lord de le Warre’s Case, 6 Coke, la; Avegno 
v. Sehmidt, 113 U. S. 293, 5 Sup. Ct. 487, 28 L. 
‘Hd. 976, Considered with special reference 

-to the capacity to contract a marriage, dis- 
-ability is either canonical or civil; a disabil- 
ity of the former class makes the marriage 
voidable only, while the latter, in general, 
avoids it entirely. The term oii disability 
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js also used as equivalent to legal disability, 
both these expressions meaning disabilities 
or disqualifications created by positive law, 
as distinguished from physical disabilities. 
Ingalls v. Campbell, 18 Or. 461, 24 Pac. 904; 
Harland v. Territory, 3 Wash. T. 131, 18 Pac. 
453; Mecks v. Vassault, 16 Fed. Cas. 1317; 
Wiesner v. Zaum, 39 Wis. 206; Bauman vV. 
Grubbs, 26 Ind. 421; Supreme Council v. 
Fairman, 62 How. Prac. (N. Y.) 390. A physi- 
cal disability is a disability or incapacity 
caused by physical defect or infirmity, or 
bodily imperfection, or mental weakness or al- 
ienation; as distinguished from civil disabil- 
ity, which relates to the civil status or con- 
dition of the person, and is imposed by the 
law. a 

Absence of competent physical, intellectual, 
or moral powers; impairment of earning ca- 
pacity ; loss of physical function that reduces 
efficiency; inability to work. McClarence v. 
Providence Permanent Firemen’s Relief Ass’n 
R. I.) 103 A. 1, 2; Marhoffer v. Marhoffer, 
220 N. Y. 548, 116 N. E. 379; Moses v. Nation- 
al Union Coal Mining Co., 194 Iowa, 819, 184 
N. W. 746, 747; Dohman v. Texas Employers’ 
Ins. Ass’n (Tex. Civ. App.) 285 S. W. 848, 850; 
De Zeng Standard Co. v. Pressey, 86 N. J. 
Law, 469, 92 A, 278, 279; Biederzycki v. Far- 
rel Foundry & Machine Co., 103 Conn. 701, 
131 A. 739, 740; Ginell v. Prudential Ins. Co. 
of America, 119 Mise. 467, 196 N. Y. S. 387; 
Rorabaugh v. Great Eastern Casualty Co., 
117 Wash. 7, 200 P. 587, 590; Burbage v. Lee, 
87 N. J. Law, 36, 93 A. 859; Employers’ Mut. 
Ins, Co. v. Industrial Commission of Colorado, 
70 Colo. 228, 199 P. 482, 483; Northern In- 
diana Power Co. v. Hawkins, 82 Ind. App. 
552, 146 N. E. 879, 880; Provident Life & Ac- 
cident Ins. Co. v. Johnson (Tex. Civ. App.) 
235 S. W. 650, 652; Sharcheck v. Beaver Run 
Coal Co., 275 Pa, 225, 119 A. 185, 186; Mark- 
land v. Clover Leaf Casualty Co. (Mo. App.) 
209 S. W. 602, 607; Ozark Mut. Life Ass’n of 
Mena, Ark., v. Winchester, 116 Oxl. 116, 243 

P. 735, 736. 


Temporary Disability 


“Temporary” as distinguished from “per- 
manent” disability, under the Workmen’s 
Compensation Act, is a condition that exists 
until the injured employee is as far restored 
as the permanent character of the injuries 
will permit. Vishney v. Empire Steel & Iron 
Co., 87 N. J. Law, 481, 95 A. 148, 144; Con- 
solidated Coal Co. of St. Louis v. Industrial 
Commission, 311 Ill. 61, 142 N. Ð. 498, 500. 


Total Disability 


Total disability to follow insured’s usual 
occupation arises where he is incapacitated 
from performing any substantial part of his 
ordinary duties, though still able to perform 
a few minor duties and be present at his 
place of business. Fidelity & Casualty Co. of 
New York v. Bynum, 221 Ky. 450, 298 S. W. 
1080, 1082. See, also, United States Casualty 
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Co. v. Perryman, 208 Ala. 212, 82 So. 462, 464; 
Hefner y. Fidelity & Casualty Co. of New 
York (Tex. Civ. App.) 160 S. W. 330, 333; 
Great Eastern Casualty Co. v. Robins, 111 
Ark. 607, 164 S. W. 750, 751; Metropolitan 
Casualty Ins, Co. v. Cato, 113 Miss. 283, 74 
So. 114,117. “Total disability” within an ac- 
cident policy does not mean absolute physical 
disability to transact any business pertaining 
to insured’s occupation, but disability from 
performing substantial and material duties 
connected with it. Jacobs v. Loyal Protective 
Ins. Co., 97 Vt. 516, 124 A. 848, 852; Brown 
v. Missouri State Life Ins. Co., 136 S. C. 90, 
134 S. E. 224-225; Ozark Mut. Life Ass’n of 
Mena, Ark., v. Winchester, 116 OKI. 116, 248 
P. 735, 736. The term may also apply to 
any impairment of mind or body rendering 
it impossible for insured to follow continu- 
ously a substantially gainful occupation with- 
out seriously impairing his health, the dis- 
ability being permanent when of such nature 
as to render it reasonably certain to continue 
throughout the lifetime of insured. U. S. v. 
Eliasson (C. C. A.) 20 F.(2d) 821, 823; Starnes 
v. U. S. (D. C.) 18 F.(2d) 212, 218. 


DISABLE. In its ordinary sense, to disable 
is to cause a disability, (q. v.) : 
In the old language of pleading, to disable 
is to take advantage of one’s own or another’s 
disability. Thus, it is “an express maxim 
of the common law that the party shall not 


disable himself ;” but “this disability to dis-- 


able himself * * * 
1230. 


is personal.” 4 Coke, 


DISABLING STATUTES. These are acts of 
parliament, restraining and regulating the 
exercise of a right or the power of alienation ; 
the term is specially applied to 1 Eliz. e. 19, 
‚and similar acts restraining the power of ec- 
clesiastical corporations to make leases. 
DISADVOCARE. To deny a thing. 
DISAFFIRM. To repudiate; to revoke a 
consent once given; to recall an affirmance. 
To refuse one’s subsequent sanction to a for- 
- mer act; to disclaim the intention of being 
bound by an antecedent transaction. 


DISAFFIRMANCE. The repudiation of a 
former transaction. The refusal by one who 
has the legal power to refuse, (as in the case 
of a voidable contract,) to abide by his for- 
mer acts, or accept the legal consequences of 
them. It may either be “express” (in words) 
or “implied” from acts inconsistent with a 
recognition of validity of former transaction. 
Ryan v. Morrison, 40 OEl. 49, 185 P. 1049, 
1050; Parrish v. Treadway, 267 Mo. 91, 183 
S. W. 580, 582, 


-DISAFFOREST. To restore to their former 
‘condition lands which have been turned into 
forests. To remove from the operation of the 
, forest laws, 2 Bl. Comm, 416, 


‘DISBURSEMENTS 


DISAGREEMENT. Difference of opinion or 
want of uniformity or concurrence of views; 
as, a disagreement among the members of a 
jury, among the judges of a court, or between 
arbitrators. Darnell v. Lyon, 85 Tex. 466, 22 
S. W. 304; Insurance Co. v. Doying, 55 N. J. 
Law, 569, 27 A. 927; Fowble v. Insurance Co., 
106 Mo. App. 527, 81 S. W. 485. 


In Real Property Law 


The refusal by a grantee, lessee, etc., to ac- 
cept an estate, lease, etc., made to him; the 
annulling of a thing that had essence before. 
No estate can be vested in a person against 
his will. Consequently no one can become 
a grantee, etc., without his agreement. The 
law implies such an agreement until the con- 
trary is shown, but his disagreement renders 
the grant, etc., inoperative. Wharton. 


DISALT. To disable a person. 


DISAPPROPRIATION. In ecclesiastical law. 
This is where the appropriation of a bene- 
fice is severed, either by the patron present- 
ing a clerk or by the corporation which has 
the appropriation being dissolved. 1 Bl 
Comm. 385. 


DISAVOW. ‘To repudiate the unauthorized 
acts of an agent; to deny the authority by 
which he assumed to act. 


DISBAR. In England, to deprive a barrister 
permanently of the privileges of his position; 
it is analogous to striking an attorney off the 
rolls. In America, the word describes the 
act of a court in rescinding an attorney’s li- 
cense to practice at its bar. 


DISBOCATIO. In old English law. A con- 
version of wood grounds into arable or pas- 
ture; an assarting. Cowell. See Assart. 


DISBURSEMENTS. Money paid out or ex- 
pended for which one is entitled to a credit up- 
on rendering an account of his. doings. Tink- 
ler v. Powell, 23 Wyo. 352, 151 P. 1097, 1098; 
The St. Paul (C, C. A.) 271 F. 265, 266; Shterk 
v. Veitch, 135 Minn. 349, 160 N. W. 863; Lids- 
trom v. Amherst Mining Co., 169 Minn. 465, 
211 N. W. 674, 675; In re Newell, 174 App. Div. 
94, 160 N. Y. S. 275, 277; State ex rel. Thomp- 
son v. Board of Regents for Northeast Mis- 
souri State Teachers’ College, 305 Mo. 57, 264 
S. W. 698, 701; Ex parte Huston, 27 Idaho, 
231, 147 P. 1064, 1066; United States v. Min- 
neapolis, St. P. & S. S. M. R. Co. (D. C.) 235 
F. 951, 956; In re Egan, 37 S. D. 642, 159 N. 
W. 398, 394. 

The term is also used under the codes of 
civil procedure, to designate the expenditures 
necessarily made by a party in the progress 
of an action, aside from the fees of officers 
and court costs, which are allowed, eo nomine, 
together with costs. Fertilizer Co, v. Glenn, 
48 8. C. 494, 26 S. E. 796; De Chambrun v. 
Cox, 60 Fed. 479, 9 C. ©. A. 86; Bilyeu ve 
Smith, 18 Or. 335, 22 P. 1078. 


DISCARCARE 


DISCARCARE. In old English law. To dis- 
charge, to unload ; as a vessel. Carcare et dis- 
carcare; to charge and discharge; to load and 
unload. Cowell. 


DISCARGARE. In old European law. To 
discharge or unload, as a wagon. Spelman. 


DISCEPTIO CAUSE. In Roman law. The 
argument of a cause by the counsel on both 
sides. Calvin. 


DISCHARGE. To release; liberate; annul; 
unburden; disincumber, 


In the Law of Contracts 


To cancel or unloose the obligation of a 
contract; to make an agreement or contract 
null and inoperative. As a noun, the word 
means the act or instrument by which the 
binding force of a contract is terminated, rere- 
spective of whether the contract is carried out 
to the full extent contemplated (in which case 
the discharge is the result of performance) or 
is broken off before complete execution. Cort 
vy. Railway Co., 17 Q. B. 145; Com. v. Talbot, 
2 Allen Mass.) 162; Rivers v. Blom, 163 Mo. 
442, 63 S. W. 812; Stitt v. Locomotive En- 
gineers’ Mut. Protective Ass’n, 177 Mich. 207, 
142 N. W. 1110, 1113; The Great Canton (D. 
C.) 299 F. 958, 954; Burden v. Woodside Cot- 
ton Mills, 104 S. C. 435, 89 S. E. 474, 475; 
Petterson v. U. S. (D. C.) 274 F. 1000, 1002; 
Hurlburt v. Bradley, 94 Conn. 495, 109 A. 171, 
172. 


Discharge is 2 generic term; its principal species 
ere rescission, release, accord and satisfaction, per- 
formance, judgment, composition, bankruptcy, 
merger (q. v.). Leake, Cont. 413. 


As applied to demands, claims, rights of 
action, incumbrances, ete., to discharge the 
debt or claim is to extinguish it, to annul its 
obligatory force, to satisfy it. And here also 
the term is generic; thus a debt, a mortgage, 
a legacy, may be discharged by payment or 
performance, or by any act short of that, law- 
ful in itself, which the cređitor accepts as 
sufficient. Blackwood v. Brown, 29 Mich. 
484; Rangely v. Spring, 28 Me. 151. To dis- 
charge a person is to liberate him from the 
binding force of an obligation, debt, or claim. 


There is a distinction between a “debt discharged’* 
and a “debt paid.”* When discharged the debt still 
exists though divested of its character as a legal 
obligation during the operation of the discharge, 
Something of the original vitality of the debt con- 
tinues to exist which may be transferred, even 
though: the transferee takes it subject to itg disabil- 
ity incident to the discharge. The fact that it 
carries something which may be a consideration for 
a new promise to pay, so as to make an otherwise 

_ worthless promise a legal obligation, makes it the 
subject of transfer by assignment. Stanek y. White, 
172 Minn. 390, 215 N. W. 784. 
` Discharge by operation of law is where the dis- 
charge takes place, whether it was intended by the 
parties or not; thus, if a creditor appoints his 
debtor his executor, the debt is discharged by oper- 
‘ation of law, because the executor cannot have an 
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action agalust himself. 
Hams, Ex'rs, 1216; 


Co, Litt. 264b, note 1; Wil- 
Chit, Cont, 714. 


In Civil Practice 


To discharge a rule, an order, an injunc- 
tion, a certificate, process of execution, or in 
general any proceeding in a court, is to can- 
cel or annul it, or to revoke it, or to refuse to 
confirm its original provisional force. Nich- 
ols v. Chittenden, 14 Colo. App. 49, 59 P. 954. 

To discharge a jury is to relieve them from 
any further consideration of a cause. This 
is done when the continuance of the trial is, 
by any cause, rendered impossible; also when 
the jury, after deliberation, cannot agree on 
a verdict. 

In Equity Practice 


In the process of accounting before a mas- 
ter in chancery, the discharge is a statement 
of expenses and counter-claims brought in 
and filed, by way of set-off, by the accounting 
defendant ; which follows the charge in order. 


In Criminal Practice 


The act by which a person in confinement, 
held on an accusation of some crime or mis- 
demeanor, is set at liberty. The writing con- 
taining the order for his being so set at lib- 
erty is also called a “discharge.” Morgan v. 
Hughes, 2 Term, 231; State v. Garthwaite, 23 
N. J. Law, 143; Ex parte Paris, 18 Fed. Cas. 
1104; In re Eddinger, 286 Mich. 668, 211 N. 
W. 54. 


In Bankruptey Practice 


The discharge of the bankrupt is the step 
which regularly follows the adjudication of 
bankruptcy and the administration of his es- 
tate. By it he is released from the obligation 
of all his debts which were or might be prov- 
ed in the proceedings, so that they are no 
longer a charge upon him, and so that he may 
thereafter engage in business and acquire 
property without its being liable for the satis- 
faction of such former debts. Southern L. & 
T. Co. v. Benbow (D. C.) 96 F. 528; In re Ad- 
ler, 103 F. 444; Colton v. Depew, 59 N. J. Eq. 
126, 44 A. 662; Murphy v. Nicholson, 87 N. 
J. Law, 278, 94 A. 62, 63; In re Bay State 
Milling Co. (C. C. A.) 223 F. 778, 779; Pitcairn 
v. Scully, 252 Pa. 82, 97 A. 120, 121. 


In Maritime Law 


The unlading or unlivery of a cargo from 
a vessel. The Bird of Paradise v. Heyneman, 
5 Wall. 557, 18 L. Ed. 662; Kimball v. Kim- 
pall, 14 Fed. Cas. 486; Certain Logs of Mahog- 
any, 5 Fed. Cas. 374. 


In Military Law 


The release or dismissal of a soldier, sailor, 
or marine, from further military service, ei- 
ther at the expiration of his term of enlist- 
ment, or previous thereto on special applica- 
tion therefor, or as a punishment. An “hon- 
orable” discharge is one granted ‘at the end 
of an enlistment and accompanied by an offi- 
cial certificate of good conduct. during the 
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service. A “dishonorable” discharge is a dis- 
missal from the service for bad conduct or 
as a punishment imposed by sentence of a 
court-martial for offenses against the military 
law. There is also in occasional use a form 
of “discharge without honor,” which implies 
censure, but is not in itself a punishment. 
See Rev. St. U. S. §§ 1284, 1342 and section 
1426 (84 USCA § 192); Williams v. U. S., 187 
U. S. 118, 11 S. Ot. 43, 34 L. Ed. 590; U. S. v. 
Sweet, 189 U. S. 471, 23 S. Ot. 688, 47 L. Ed. 
907. 


DISCIPLINE. Instruction, comprehending 
the communication of knowledge and train- 
ing to observe and act in accordance with 
rules and orders. 

Correction, chastisement, punishment, pen- 
alty. 

Rules and regulations. Stitt v. Locomotive 
Engineers’ Mut. Protective Ass’n, 177 Mich. 
207, 142 N. W. 1110, 1113; Reutkemeier v. 
Nolte, 179 Iowa, 342, 161 N. W. 290, 292, L. 
R. A. 1917D, 273. 


DISCLAIMER. The repudiation or renuncia- 
tion of a claim or power vested in a person 
or which he had formerly alleged to be his. 
The refusal, or rejection of an estate or right 
offered to a person. The disavowal, denial, 
or renunciation of an interest, right, or prop- 
erty imputed to a person or alleged to be his. 
Also the declaration, or the instrument, by 
“ which such disclaimer is published. Moores 
y. Clackamas County, 40 Or. 536, 67 P. 662. 


Of Estate 


The act by which a party refuses to accept 
an estate which has been conveyed to him. 
Thus, a trustee who releases to his fellow- 
trustees his estate, and relieves himself of the 
trust, is said to disclaim, Watson v. Watson, 
13 Conn. 85; Kentucky Union Co. v. Cornett, 
112 Ky. 677, 66 S. W. 728, 

A renunciation or a denial by a tenant of 
his landlord’s title, either by refusing to pay 
rent, denying any obligation to pay, or by set- 
ting up a title in himself or a third person, 
and this is a distinct ground of forfeiture of 
the lease or other tenancy, whether of land 
or tithe. See 16 Ch. Div. 730. 


In Pleading 


A renunciation by the defendant of all 
claim to the subject of the demand made by 
the plaintiff’s bill. Coop. Eq. Pl. 309; Mitt. 
Eq. Pl. 318; Miller v. Estabrook (C. C. A.) 
273 F. 143, 148; Wilson v. McCoy, 93 W. Va. 
667, 117 S. E. 473, 475. 


In Patent Law 


When the title and specifications of a pat- 
ent do not agree, or. when part of that which 
it covers is not strictly patentable, because 
neither new nor useful, the patentee is em- 
‘powered, with leave of the court, to enter a 
disclaimer of any part of either the title or 
the specification, and the disclaimer is then 


DISCONTINUANCE. 


deemed to be part of the letters patent or 
specification, so as to render them valid for 
the future. Johns, Pat. 151; Permutit Co. v. 
Wadham (C. C. A.) 15 F.(2d) 20, 21. 


DISCLAMATION. In Scotch law. Disavow- 
al of tenure; denial that one holds lands of 
another. Bell. 


DISCLOSE. To bring into view by uncover- 
ing, to lay bare, to reveal to knowledge, to 
free from secrecy or ignorance, or make 
known. State v. Krokston, 187 Mo. App. 67, 
172 S. W. 1156, 1157. 


DISCLOSURE. Revelation; the impartation 
of that which is secret. Commonwealth v. 
Chesapeake & O. Ry. Co., 137 Va. 526, 120 S. 
E. 506, 509. 

That which is disclosed or revealed. Web- 
ster, Dict. 

In patent law, the specification; the state- 
ment of the subject-matter of the invention, 
or the manner in which it operates. Westing- 
house Electric & Mfg. Co. v. Metropolitan 
Electric Mfg. Co. (C, C. A.) 290 F. 661, 664. 


What any patentee has invented is theoretically 
what he discloses, and the “disclosure” is the speci- 
fication while a ‘‘claim” is a definition of that which 
has been disclosed in the specification; the dis- 
closure telling how to do that of which the claim- 
ant attempts definition. Westinghouse Electric & 
Mfg. Co. v. Metropolitan Electric Mfg. Co. (C. C. 
A.) 290 F. 661, 664, g 


DISCOMMON. To deprive commonable lands 
of their commonable quality, by inclosing and 
appropriating or improving them. 


DISCONTINUANCE. 


In Practice 


The termination of an- action, in ċonse- 
quence of the plaintiff's omitting to continue 
the process or proceedings by proper entries 
on the record. 3 Bl. Comm. 296; 1 Tidd, . 
Pr. 678; 2 Arch, Pr. K. B. 233. Hadwin v. 
Railway Co., 67 S. C. 463, 45 S. E. 1019; Gil- 
lespie v. Bailey, 12 W. Va. 70, 29 Am. Rep. 
455; Kennedy v. McNickle, 7 Phila. (Pa.) 217; 
Insurance Co, v. Francis, 52 Miss. 467, 24 Am. 
Rep. 674. 


In practice, a discontinuance is a chasm or gap 
left by neglecting to enter a continuance. By our 
Practice, a neglect to enter a continuance, even in 
a defaulted action, by no means puts an end to it, 
and such actions may always be brought forward. 
Taft v. Northern Transp. Co., 56 N. H. 416; Porter 
v. Watkins, 196 Ala. 833, 71 So. 687, 688. 


The cessation of the proceedings in an ac- 
tion where the plaintiff voluntarily puts an 
end to it, either by giving notice in writing to 
the defendant before any step has been taken 
in the action subsequent to the answer,.or at 
any other time by order of the court or a 
judge; a non-suit; dismissal. Payne v. 
Buena Vista Extract Co., 124 Va, 296, 98 
S. BE. 34, 39; Ternest v. Georgia Coast & 
P. R. Co., 19 Ga, App. 94, 90 S. E. 1040; Mur- 


DISCONTINUANCE 


rell v. Exchange Bank, 168 Ark. 645, 271 S. W. 
21, 28, 44 A. L. R. 1391. 


In practice, discontinuance and dismissal import 
the same thing, viz., that the cause is sent out of 
court. Thurman v. James, 48 Mo. 235, 


In Pleading 


That technical interruption of the proceed- 
ings in an action which follows where a de- 
fendant does not answer the whole of the 
plaintiff’s declaration, and the plaintiff omits 
to take judgment for the part unanswered. 
Steph. Pl. 216, 217. 


DISCONTINUANCE OF AN ESTATE. The 
termination or suspension of an estate-tail, in 
consequence of the act of the tenant in tail, 
in conveying a larger estate in the land than 
he was by law entitled to do. 2 Bl. Comm. 
275; 3 Bl. Comm. 171. An alienation made 
or suffered by tenant in tail, or by any that 
is seised in autre droit, whereby the issue 
in. tail, or the heir or successor, or those in 
reversion or remainder, are driven to their 
action, and cannot enter. Co. Litt. 325a. The 
cesser of a seisin under an estate, and the 
acquisition of a seisin under a new and neces- 
sarily a wrongful title. Prest. Merg. c. ii. 


Discontinuare nihil aliud significat quam inter- 
mittere, desuescere, interrumpere, Co. Litt. 
325 To discontinue signifies nothing else 
than to intermit, to disuse, to interrupt. 


DISCONTINUOUS. Occasional; intermit- 
tent; characterized by separate repeated 
acts; as, discontinuous easements and servi- 
tudes. See Easement. 


DISCONVENABLE. L. Fr. Improper; un- 
fit. Kelham. 


DISCOUNT. In a general sense, an allow- 
ance or deduction made from a gross sum on 
any account whatever. In a more limited and 
technical sense, the taking of interest in ad- 
vance. Cooper v. National Bank of Savan- 
nah, 21 Ga. App. 356, 94 S. E. 611, 614; Evans 
v. National Bank of Savannah, 251 U. S. 108, 
40 S. Ct. 58, 59, 64 L. Ed. 171; Murphy vy. 
Stubblefield, 183 Md. 23, 104 A. 259, 260; 
Utica City Nat. Bank v. Gunn, 222 N. Y. 204, 
118 N. E. 607, 608; Overstreet v. Hancock 
(Tex. Civ. App.) 177 S. W. 217, 219. 

By the language of the commercial world 
and the settled practice of banks, a discount 
by a bank means a drawback or deduction 
made upon its advances or loans of money, 
upon negotiable paper or other evidences of 
debt payable at a future day, which are trans- 
ferred to the bank. Fieckner v, Bank, 8 
Wheat. 338, 5 L. Ed. 681; Bank v. Baker, 15 
Ohio St. 87. 


Although the discounting of notes or bills, in 
its most comprehensive sense, may mean lending 
money and taking notes in payment, yet, in its 
more ordinary sense, the discounting of notes or 
Bills ‘means advancing a consideration: for a bill 
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or note, deducting or discounting the interest which 
will accrue for the time the note has to run. Loan 
Co. v. Towner, 13 Conn. 249; In re Worth Lighting 
& Fixture Co. (D. C.) 292 F. 769, 772. 

Discounting by a bank means lending money upon 
a note, and deducting the interest or premium in 
advance. Bank vy. Bruce, 17 N. Y. 507; State v. 
Sav. Inst., 48 Mo. 189; Bomar v. Wynn (Tex. Civ. 
App.) 164 S. W. 1038, 1039. 

The ordinary meaning of the term “to discount” 
is to take interest in adyance, and in banking is a 
mode of loaning money, It is the advance of mon- 
ey not due till some future period, less the interest 
which would be due thereon when payable. Weck- 
ler v. Bank, 42 Md. 592, 20 Am. Rep. 95. 

Discount, as we have seen, is the difference be- 
tween the price and the amount of the debt, the 
evidence of which is transferred, That difference 
represents interest charged, being at the same rate, 
according to which the price paid, if invested until 
the maturity of the debt, will just produce its 
amount. Bank v. Johnson, 104 U. S. 276, 26 L. Ed. 
742; Napier v. John V. Farwell Co., 60 Colo. 319, 
153 P. 694, 695. 


Commission Equivalent 


Where agreement provides for underwrit-- 
ing shares at “discount” of certain per cent., 
word “discount” is equivalent to commission. 
Stewart v. G. L. Miller & Co., 161 Ga, 919, 182 
S. E. 535, 538, 45 A. 'L. R. 559. 


Discounting a note and buying it are not iden- 
tical in meaning, the latter expression being used 
to denote the transaction when the seller does 
not indorse the note, and is not accountable for 
it. Bank v. Baldwin, 23 Minn. 206, 23 Am. Rep. 
683. 

In Practice 


A set-off or defalcation in an action. Vin. 
Abr. “Discount.” But see Trabue’s Ex’r v. 
Harris, 1 Mete. (Ky.) 597. 


DISCOUNT BROKER. A bill broker; one 
who discounts bills of exchange and promis- 
sory notes, and advances money on securi- 
ties, 


DISCOVERED PERIL, DOCTRINE OF. A 
name for the doctrine otherwise known as 
that of the “last clear chance.” See that ti- 
tle. 


DISCOVERT. . Not married: not subject to 
the disabilities of a coverture. It applies 
equally to a maid and a widow. 


DISCOVERY. In a general sense, the ascer- 
tainment of that which was previously un- 
known; the disclosure or coming to light of 
what was previously hidden; the acquisition 
of notice or knowledge of given acts or facts; 
as, in regard to the “discovery” of fraud af- 
fecting the running of the statute of limita- 
tions, or the granting of a new trial for newly 
“discovered” evidence. Francis yv. Wallace, 
77 Iowa, 373, 42 N. W. 823; Parker v. Kuhn, 

21 Neb. 418, 32 N. W. 74, 59 Am. Rep. 852; — 
Howton v. Roberts, 49 S. W. 340, 20 Ky. Law 
Rep. 1331; Marbourg v. McCormick, 23 Kan, ` 
43; Moore v. Palmer, 43 N. D. 99, 174 N. W. 
93; 94;. Kerrigan v. O'Meara, 71 Mont. 1, 227 


. power; 
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P. 819, 822; Davis v. Hibernia Savings & 
Loan Society, 21 Cal. App. 444, 132 P. 462, 
464; Roether v. National Union Fire Ins. 
Co., 51 N. D. 684, 200 N. W. 818, 821. 


In International Law 


As the foundation for a claim of national 
ownership or sovereignty, discovery is the 
finding of a country, continent, or island pre- 
viously unknown, or previously known only 
to its uncivilized inhabitants. Martin y. 
‘Waddell, 16 Pet. 409, 10 L. Ed. 997, 


In Patent Law 


The finding out some substance, mechanical 
device, improvement, or application, not pre- 
viously known. In re Kemper, 14 Fed. Cas. 
287; Dunbar v. Meyers, 94 U. S. 197, 24 L. Ed. 
34; Judelson v. Hill Laundry Equipment Co. 
(D. C.) 18 F.(2d) 594, 595. 


Discovery, as used in the patent laws, depends 
upon invention, Every invention may, in a certain 
sense, embrace more or less of discovery, for it 
must always include something that ig new; but 
it by no means follows that every discovery is an 
invention. Morton v. Infirmary, 5 Blatchf. 121, Fed. 
Cas. No. 9,865. 


In Practice 


The disclosure by the defendant of facts, 
titles, documents, or ether things which are in 
his exclusive knowledge or possession, and 


which are necessary te the party seeking the 


discovery as a part of a cause or action pend- 
ing or to be brought in another court, or as 
evidence of his rights or title in such proceed- 
ing. Tucker v. U. 8., 151 U. 5. 164, 14 S. ct. 
299, 38 L. Ed. 112; Kelley v. Boettcher, 85 F. 
55, 29 C. C. A. 14. 

Also used of the disclosure by a bankrupt 
of his property for the benefit of creditors. 


In Mining Law 


As the basis of the right to locate a mining 
claim upon the public domain, discovery 
means the finding of mineralized rock in place. 
Migeon v. Railroad Co., 77 F. 249, 23 C. C. A. 
156; Book v. Mining Co. (©. C.) 58 F. 106; 
Muldrick v. Brown, 37 Or. 185, 61 P. 428; 
Mining Co. v. Rutter, 87 F. 806, 31 C. C. A. 
223; U. S. v. Safe Investment Gold Mining 
Co. (C. C. A.) 258 F. 872, 877; United States 
v. Lavenson (D. C:) 206 F. 755, 762; United 
States v. McCutchen (D. C.) 238 F. 575, 584; 
Mason v. Washington-Butte Mining Co. (C. 
C. A.) 214 F. 32, 35. 


DISCOVERY, BILL OF. In equity pleading. 
A bill for the discovery of facts resting in 
the knowledge of thẹ defendant, or of deeds 
or writings, or other things in his custody or 
but seeking no relief in consequence 
of the discovery, though it may pray for a 
stay of proceedings at law till the discovery: 
is made. Story, Eq. Pl. §§ 311, 312, and notes; 

Mitf. Eq. Pl 53. 


DISCOVERY VEIN. See Vein. 


DISCRETION 


DISCREDIT. To destroy or impair the cred-. 
ibility of a person; to impeach; to lessen: 
the degree of credit to be accorded to a wit- 
ness or document, as by impugning ‘the ver- 
acity of the one or the genuineness of the 
other; to disparage or weaken the reliance 
upon the testimony of a witness, or upon doc- 
umentary evidence, by any means whatever. 


DISCREETLY. Prudently ; judiciously ; 
with discernment. Parks v. City of Des 
Moines, 195 Iowa, 972, 191 N. W. 728, 731. 


DISCREPANCY. A difference between two 
things which ought to be identical, as between 
one writing and another; a variance, (q. v.) 
Also discord, discordance, dissonance, dissi- 
dence, unconformity, disagreement, difference. 
Smith y. Board of Canvassers of Oneida Coun- 
ty, 156 N. Y. S. 887, 841, 92 Misc. 607; In re 
Barrett, 204 N. X. S. 705, 708, 209 App. Div. 
217; State v. Superior Court. of King Coun- 
ty, 188 Wash. 488, 244 P. 702, 703. 


DISCRETELY. Separately ; disjunctively. 
Parks v. City of Des Moines, 195 Iowa, 972, 
191 N. W. 728, 731. 


Diseretio est discernere per legem quid sit jus- 
tum. 10 Coke, 140. Discretion is to know 
through law what is just. 


Discretio est scire per legem quid sit justum. 
Discretion consists in knowing what is just 
in law. Le Roy v. New York, 4 J ohns. Ch. (N; 
Y.) 352, 356. 


DISCRETION. Power or privilege, of the 
court to act unhampered by legal rule. Os- 
born v. United States Bank,, 9 Wheat. 866, 
6 L. Ed. 204; Ex parte Chase, 48 Ala. 810; 
Lent v. Tillson, 140 U. S. 316, 11 S. Ct. 825, 
35 L. Ed. 419; State v. Cummings, 36 Mo: — 
278; Murray v. Buell, 74 Wis. 14, 41 N. W. 
1010; Perry v. Salt Lake City Council, T 
Utah, 143, 25 P. 998, 11 L. R. A. 446;' Pace v: 
Olvey (Tex. Civ. App.) 282 S. W. 940, 942; 
Deeds v. Deeds, 108 Kan. 770, 196. P. 1109, 
1110; State v. Lewis, 113 Or. 359, 230 P. 543, 
544; State ex rel. and to Use of Kersey v: 
Pemiscot Land & Cooperage Co., 317 Mo. 41, 
295 S. W. 78, 80; State v. Ferranto, 112 Ohio 
St. 667, 148 N. E. 362, 364; Watt v. Stanfield, 
36 Idaho, 366, 210 P. 998, 1000; Davis v. Bos- 
ton Elevated Ry. Co., 235 Mass. 482, 126 N. E. 
841, 843; Barrett v. Miner, 196 N. Y. S. 175, 
181, 119 Misc. 230; Mason v. Ford, 90 Okl, 
112, 216 P. 129, 181; City of Sioux Falls v. 
Marshall, 48 S. D. 378, 204 N. W. 999, 1002, 
45 A. L. R. 447; People v. Gage, 188 Mich, 
635, 155 N. W. 464, 467; Fretland v. Cantrall, 
78 Or. 489, 158 P. 479, 480; In re Welisch, 
18 Ariz. 517, 163 P. 264, 265; State ex rel. 
Wagener v. Cook (Mo. App.) 187 S. W. 1122; 
Griffin v. State, 12 Ga. + App. 615, 77 S. E. 1080, 
10838. 


When applied to public functionaries, discretion 
means a power or right conferred upon them by 
law of acting officially: in certain circumstances, 


DISCRETION 


according to the dictates of thelr own Judgment and 
conscience, uncontrolled by the judgment or con- 
science of others. This discretion undoubtedly is 
to some extent regulated by usage, or, if the term 
is preferred, by fixed principles. But by this is to 
be understood nothing more than that the same 
court cannot, consistently with its own dignity, 
and with its character and duty of administering 
impartial justice, decide in different ways two cas- 
es in every respect exactly alike. The . question 
of fact whether the two cases are alike in every 
color, circumstance, and feature is of necessity to 
be submitted to the judgment of some tribunal. 
Judges v. People, 18 Wend. (N. Y.) 79, 99; State 
v. Tindell, 112 Kan. 256, 210 P, 619, 622; First Nat. 
Bank v. Hayes, 186 Iowa, 892, 171 N. W. 715, 718; 
School Dist. No. 2 of Silver Bow County v. Richards, 
62 Mont, 141, 206 P. 206, 208; Wilson v. Michigan 
State Board of Registration in Medicine, 228 Mich. 
25, 199 N. W. 643, 644; Board of Permanent Road 
Com’rs of Hunt County v. Johnson (Tex. Civ. App.) 
231 S. W. 859, 860; Parker v. Industrial Insurance 
Department, 102 Wash. 54, 172 P. 830; Ridgway v. 
City of Fort Worth (Tex. Civ. App.) 243 S. W. 740, 
144. . 
Lord Coke defines judicial discretion to be “dis- 
cerncre per legem quid sit justum,” to see what 
would be just according to the laws in the premises. 
It does not mean a wild self-willfulness, which 
may prompt to any and every act; but this judicial 
discretion is guided by the law, (see what the law 
declares upon a certain statement of facts, and then 
decide in accordance with the law,) so as to do 
substantial equity and justice. Faber v. Bruner, 
13 Mo, 543. It is a legal discretion to be exer- 
cised in discerning the course prescribed by law 
and is not to give effect to the will of the judge, 
but to that of the law. McGurty v. Delaware, L. 
& W. R. Co, 158 N. Y. S. 285, 286, 172 App. Div. 
46.. 

True, it is a matter of discretion; but then the 
discretion is not willful or arbitrary, but legal. 
And, although its exercise be not purely a matter 
of law, yet it ‘involves a matter of law or legal 
inference,” in the language of the Code, and an 
appeal will lie. Lovinier v. Pearce, 70 N. C. 171. 


‘In criminal law and the law of torts, it 
means the capacity to distinguish between 
what is right and wrong, lawful or unlawful, 
wise or foolish, sufficiently to render one 
amenable and responsible for his acts. Towle 
v.. State, 3 Fla. 214. 


Judicial Discretion, Legal Discretion 


These terms are applied to the discretionary ac- 
tion of a judge or court, and mean discretion as 
above defined, that is, discretion bounded by the 
rules and principles of law, and not arbitrary, ca- 
pricious, or unrestrained. “Judicial discretion” is 
substantially synonymous with judicial power. 
Griffin v. State, 12 Ga. App. 615, 77 S. E. 1080, 1083, 
It is. not the indulgence of a judicial whim, but 
the exercise of judicial judgment, based on facts 
and guided by law, Smith v. Hill (C. C. A.) 5 F. 
(2d). 188, or the equitable decision of what is just 
and proper under the circumstances, People v. 
Pfanschmidt, 262 Ill. 411, 1% N. E. 904, 816, Ann. 
Cas. 1915A, 1171. It is simply the technical name 
of the decision of certain questions of fact by the 
court. Nawn v. Boston & M. R. R, 77 N. H. 298, 
91 A. 181, 182. 


’ 


.-Wise conduct- and management; cautious 
discernment, especially as to matters of pro- 
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priety and self-control; prudence; circum- 
spection; wariness. Arkansas Valley Town 
& Land Co. v. Atchison, T. & S. F. Ry. Co., 49 
Okl, 282, 151 P. 1028, 1031. 


DISCRETIONARY TRUSTS. Such as are not 
marked out on fixed lines, but allow a certain 
amount of discretion in their exercise. Those 
which cannot be duly administered without 
the application of a certain degree of prudence 
and judgment, 


DISCRIMINATION. With reference to com- 
mon carriers (especially railroads), a breach 
of the ecarrier’s duty to treat all shippers 
alike, and afford them equal opportunities to 
market their product. Cox v. Pennsylvania 
R. Co., 87 A. 581, 583, 240 Pa. 27. A carriers 
failure to treat all alike under substantially 
similar conditions. Kentucky Traction & 
Terminal Co. yv. Murray, 176 Ky. 593, 195 
S. W. 1119, 1120, 


“Discrimination” is a term well understood in 
the nomenclature of transportation over railroads. 
It implies to charge shippers of freight, as com- 
pensation for carrying the same over railroads, un- 
equal sums of money for the same quantity of 
freight for equal distances; more for a shorter 
than a longer distance, more in proportion of dis- 
tance for a shorter than a longer distance; more 
for freights called local freights than those des- 
ignated otherwise; more for the former in propor- 
tion to distance such freights may be carried than 
the latter. Atchison, T, & S. F. Ry. Co. vy, State, 
85 Okl. 223, 206 P. 236, 239, . 


In constitutional law, the effect of a stat- 
ute which confers particular privileges on a 
class arbitrarily selected from a large num- 
ber of persons, all of whom stand in the same 
relation to the privileges granted and be 
tween whom and those not favored no reason- 
able distinction can be found. Franchise 
Motor Freight Assn v. Seavey, 285 P. 1000, 
1002, 196 Cal. 77. 


DISCUSSION. 


In the Civil Law 


A proceeding, at the instance of a surety, 
by which the creditor is obliged to exhaust 
the property of the principal debtor, towards 
the satisfaction of the debt, before having re- 
course to the surety; and this right of the 
surety is termed the “benefit of discussion.” 
Civ. Code La. art. 3045, ef seq. 


In Scotch Law 


The ranking of the proper order in which 
heirs are liable to satisfy the debts of the 
deceased. Bell. 


DISEASE. Deviation from the healthy or 
normal condition of any of the functions or 
tissues of the body; an alteration in the 


. state of the body or of some of its organs, 


jnterrupting or disturbing the performance of 
the vital functions, and causing or threaten- 
ing pain and weakness; illness; sickness; 
disorder; malady; bodily infirmity, Order 
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of United Commercial Travelers of America 
v. Nicholson (C. ©. A.) 9 F.(2d) 7, 14; People 
v. Sanger, 222 N. Y. 192, 118 N. B. 687; Perry 
v. Van Matre, 176 Mo. App. 100, 161 S. W. 
643, 647; Merriam v. Hamilton, 64 Or. 476, 
130 P. 406, 407. 

In construing a policy of life insurance, 
it is generally true that, before any temporary 
ailment can be called a “disease,” it must be 
such as to indicate a vice in the constitution, 
or be so serious as to have some bearing upon 
general health and the continuance of life, 
or such as, according to common understand- 
ing, would be called a “disease.” Cushman 
v. Insurance Co., 70 N. Y. 77; Insurance Co. 
v. Yung, 118 Ind. 159, 15 N. E. 220, 3 Am. 
St. Rep. 680; Insurance Co. v. Simpson, 88 
Tex. 333, 31 S. W. 501, 28 L. R. A. 765, 53 Am, 
St. Rep. 757; Delaney v. Modern Acc. Club, 
121 Iowa, 528, 97 N. W. 91, 63 L. R. A. 608; 
Northwestern Mut. Life Ins. Co. v. Wiggins 
(C. C. A.) 15 F.(2d) 646, 648; Sovereign Camp 
of the Woodmen of the World v. Treanor (Tex. 
Civ. App.) 217 S. W. 204, 206; Metropolitan 
Casualty Ins. Go. v. Cato, 113. Miss. 308, 74 So. 
118, 119. 

An ulcer is a “disease” or “infection,” with- 
in Workmen’s Compensation Law, § 3, subd. 
7, declaring that “injury,” or “personal in- 
jury,” as used in the act, means only acci- 
dental injuries arising out of and in the 
course of employment and such disease or 
infection as may naturally and unavoidably 
result therefrom. Pinto v, Chelsea Fibre 
Mills, 186 N. Y. S. 748, 750, 196 App. Div. 221; 
Mutual Life- Ins. Co. of New York v. Dodge 
(C. ©. A.) 11 F.(2d) 486, 489. 


DISEASE COMMON TO BOTH SEXES. 
Malady, sickness, or illness that both males 
and females have. National Life & Accident 
Ins. Co. v. Weaver (Tex. Civ. App.) 226 S. W. 
754, 757. 


DISENTAILING DEED. 
An enrolled assurance barring an entail, pur- 
suant to 3 & 4 Wm. IV. c. 74. 


DISFIGUREMENT. That which impairs or 
injures the beauty, symmetry, or appearance 
of a person or thing; that which renders un- 
sightly, misshapen, or imperfect, or deforms 
in some manner. Superior Mining Co. v. In- 
dustrial Commission, 141 N. E. 165, 306 Ill 
339; Jones v. General Accident Fire & Life 
Assur. Corporation, 1 La. App. 88, 89; Vuke- 
lich v. Industrial Commission of Utah, 62 
Utah, 486, 220 P. 1073, 1075; Lee v. Common- 
wealth, 135 Va. 572, 115 S. E. 671, 673. 


DISFRANCHISE. ‘To deprive of the rights 
and privileges of a free citizen; to deprive 
of chartered rights and immunities; to de- 
prive of any franchise, as of the right of vot- 
ing in elections, ete. Webster. 


DISFRANCHISEMENT. The act of disfran- 
ehising. The act of depriving a member of a 
corporation of his right as such, by expulsion. 


In English law.. 


DISHONOR 


1 Bouv. Inst, no, 192. Richards v. Clarks- 
burg, 30 W. Va. 491, 4 S. E. 774; White v. 
Brownell, 4 Abb. Prac. (N. S.) (N. Y.) 192. 

It differs from amotion (gq. v.) which is 
applicable to the removal of an officer from 
office, leaving him his rights as a member. 
Willcock, Mun. Corp. no. 708; Ang. & A. 
Corp. 237. 

In a more popular sense, the taking away 
of the elective franchise (that is, the right 
of voting in public elections) from any citi- 
zen or class of citizens, 


DISGAVEL. In English law. To deprive 
lands of that principal quality of gavelkind. 
tenure by which they descend equally among 
all the sons of the tenant. 2 Wood. Lect. 
76; 2 Bl. Comm. 85. 


DISGRACE. Ignominy; shame; dishonor. 
No witness is required to disgrace himself, 
13 How. State Tr. 17, 334. 


DISGRADING. In old English law. 
priving of an order or dignity. 


DISGUISE, v. To change the guise or ap- 
pearance of, especially to conceal by unusual 
dress; to hide by a counterfeit appearance; 
to affect or change by liquor; to intoxicate. 
Darneal v. State, 14 Okl. Cr. 540, 174 P. 290, 
292, 1 A. L. R. 688 


DISGUISE, n. A. counterfeit habit; a dress 
intended to conceal the person who wears it. 
Webster. Also slight intoxication. Darneal 
v. State, 14 Okl. Cr. 540, 174 P. 290, 292, 1 
A. L. R. 638. 

Anything worn upon the person with the 
intention of so altering the wearer’s appear- 
ance that he shall not be recognized by those 
familiar with him, or that he shall be taken 
for another person. 


The de- 


A person lying in ambush, or concealed behind 
bushes, is not in “disguise,” within the meaning 
of a statute declaring the county liable in’ dam- 
ages to the next of kin of any one murdered by 
persons in disguise. Daie County v. Gunter, 46 Ala, 


118, 142. 
DISHERISON. Disinheritance;' depriving 
one of an inheritance. Obsolete. See Aber- 


nethy v. Orton, 42 Or. 437, 71 P. 327, 95 Am. 
St. Rep. 774; In re Byford’s Will, 65 Ok. 
159, 165 P. 194, 196. 


DISHERITOR. One who disinherits, or puts 
another out of his freehold. Obsolete. 


DISHONESTY. Disposition to lie, cheat or 
defraud; untrustworthiness; lack of in- 
tegrity. Alsup v. State, 91 Tex. Cr. R. 224, 
238 S. W. 667, 669; In re Briggs’ Will, 171 
App. Div. 52, 156 N. Y. S. 947, 949. 


DISHONOR. In mercantile law and usage. 
To refuse or decline to accept a bill of ex- 
change, or to refuse or neglect to pay a bill. 
or note at maturity. Shelton v. Braithwaite, 
7 Mees. & W. 486; Brewster v, Arnold, 1 Wis. 
276. 


DISHONOB 


Notice of Dishonor 


A notice given by the holder to the drawer 
of a bill, or to an indorser of a bill or note, 
that it has been dishonored by nonacceptance 
on presentment for acceptance, or by non- 
payment at its maturity. 2 Daniel, Neg. 
Inst. § 970. 


DISINCARCERATE. To set at liberty, to 
free from prison. 


DISINFECTED. Made free from injurious 
or contagious diseases. Clampitt v. St. Louis 
Southwestern Ry. Co. of Texas (Tex. Civ. 
App.) 185 S. W. 342, 344. 


DISINHERISON. In the civil law. The act 
of depriving a forced heir of the inheritance 
which the law gives him. 


DISINHERITANCE. The act by which the 
owner of an estate deprives a person, who 
would otherwise be his heir of the right to 
inherit it.. Copeland v. Johnson, 101 OE1. 228, 
. 224 P. 986, 988. 


DISINTER. To exhume, unbury, take out of 
the grave. People v, Baumgartner, 135 Cal. 
72, 66 P. 974. 


DISINTERESTED. Not concerned, in re- 
spect to possible gain or loss, in the result 
of the pending proceedings; impartial, not 
biased or prejudiced. Chase v. Rutland, 47 
Vt. 393; In re Big Run, 137 Pa. 590, 20 A. 
711; McGilvery v. Staples, 81 Me. 101, 16 A. 
404; Wolcott v. Ely, 2 Allen (Mass.) 340; 
Hickerson y. Insurance Co., 96 Tenn. 193, 33 
S. W. 1041, 32 L. R. A. 172; Kroger Grocery 
& Baking Co. v. Hamlin, 198 Ky. 116, 235 
S. W. 4, 6; Kraft v. Tenningkeit, 204 Iowa, 
15, 214 N. W. 562, 563; Orange County v. 
Storm King Stone Co., 229 N. Y. 460, 128 N. 
E, 677, 679. 


DISINTERESTED WITNESS. One who has 
no interest in the cause or matter in issue, 
and who is lawfully competent to testify. 
Jones v. Larrabee, 47 Me. 474; Warren v. 
Baxter, 48 Me. 195; Appeal of Combs, 105 Pa. 
155; State v. Easterlin, 61 S. C. 71, 39 S. E. 
250; In re Baughman’s Estate, 281 Pa. 23, 126 
A. 58, 60; State v. Davis, 154 La. 295, 302, 
97 So. 449, 451; Fitzhugh v. Nirschl, 77 Or. 
514, 151 P. 735, 736; In re Johnson’s Estate, 
249 Pa. 389, 94 A. 1082; In re Palethorp’s 
Estate, 249 Pa. 389, 94 A. 1060, 1065. 


DISJUNCTIM. Lat. In the civil law. Sep- 
arately; severally. The opposite of conjunc- 
tim, (q. v.) Inst. 2, 20, 8. - 


DISJUNCTIVE ALLEGATION. <A statement 
in a pleading or indictment which expresses 
or charges a thing alternatively, with the con- 
junction “or ;” for instance, an averment that 
defendant “murdered or caused to be mur- 
dered,” etċ., would be of this character. 


DISJUNCTIVE. TERM. One which is placed 
between two contraries, by the affirming of. 
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one of which the other is taken away; it is 
usually expressed by the word “or,”- 


DISLOCATION. To put out of proper place. 
Gallagher v. Monroe, 222 Mich. 202, 192 N. 
W. 609. 


DISLOYAL. Not true to; unfaithful. Unit- 
ed States v. Ault (D. C.) 263 F. 800,810; 
United States v. Strong (D. ©.) 263 F. 789, 
796; United States v. Krafft (C. C. A.) 249 
F. 919, 925, L. R. A. 1918F, 402. 


DISMES. Tenths; tithes, (g. v.) The orig- 
inal form of “dime,” the name of the Ameri- 
can coin. 


DISMISS. To send away; to discharge; to 
cause to be removed temporarily or perma- 
nently; to relieve from duty. To dismiss an 
action or suit is to send it out of court without 
any further consideration or hearing. Bos- 
ley v. Bruner, 24 Miss. 462;° Taft v. Northern 
Transp. Co., 56 N. H. 417; Goldsmith v. 
Smith (C. ©.) 21 F. 614: The Fort Gaines (D. 
C.) 18 F.2d) 413; School District No. 1 of 
Jefferson County v. Parker, 82 Colo. 385, 260 
P. 521, 522; People ex rel. Tims v. Bingham 
(Sup.) 166 N. Y. S. 28, 29; Goldsmith v. Board 
of Education of Sacramento City High School 
Dist., 66 Cal. App. 157, 225 P.'783, 785; Nichols 
v. Sunderland, 77 Cal. App. 627, 247 P. 614, 
618. 


DISMISSAL. The dismissal of an action, 
suit, motion, ete, isan order or Judgment 
finally disposing of it by sending it oyt- of 
court, though without a trial of the issues in- 
volved. Frederick v. Bank, 106 Ill 149; 
Dowling v. Polack, 18 Cal. 627; Brackenridge 
v. State, 27 Tex. App. 513, 11 S. W. 630, 4 
L. R. A. 360, The term is often used to in- 
dicate an adjudication ‘on the merits. Knox 
v. Crump, 15 Ga. App. 697, 84 S. E. 169, 173; 
Sanders. v. Farrier (Tex. Civ. App.) 271 8. W. 
293, 298; Porboner v. Miller, 97 Misc. 376, 
161 N. Y. S. 306, 308; Butler v. McSweeney, 
222 Mass. 5, 109 N. E. 653, 655. 


DISMISSAL AGREED. A dismissal entered 
in accordance with the agreement of the par- 
ties, amounting to an adjudication of the mat- 
ters in dispute between them or to a renun- 
ciation by the complainant of the claims as- 
serted in his pleadings.. Root v. Water Sup- 
ply Co., 46 Kan. 183, 26 P. 398; Lindsay v. 
Allen, 112 Tenn. 637, 82 S. W. 171. See Halde- 
man v. U. S., 91 U. S. 586, 23 L. Ed. 483; Turn- 
er v. Fleming, 37 Ol. 75, 130 P. 551, 552, 45 
L. R. A. (N. S.) 265, Ann. Cas. 1915B, 831; Bar- 
dach Iron & Steel Co. v. Tenenbaum, 136 Va. 
163, 118 S. E. 502, 504... 


DISMISSAL. WITHOUT PREJUDICE. Dis- 
missal, as of a bill in ėéquity, without preju- 


. dice to the right of the complainant to sue 
. agdin on the same ¢ause of action. The effect 


of the words “without prejudice” is to pre-: 
vent .the. decree: of dismissal from: operating: 
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as a bar to a subsequent suit. Lang v. War- 
ing, 25 Ala. 625, 60 Am. Dec. 533. 


DISMISSAL WITH PREJUDICE. An adjudi- 
eation on the merits, and final disposition, 
barring the right to bring or maintain an ac- 
tion on the same claim or cause, Pulley v. 
Chicago, R. I. & P. Ry. Co., 122 Kan. 269, 251 
P. 1100, 1101. It is res judicata as to every 
matter litigated. Roden v. Roden, 29 Ariz. 
549, 243 P. 413, 415. A judgment of dismissal 
and a judgment of nonsuit have the same le- 
gal effect. Suess v. Motz, 220 Mo. App. 32, 
285 S. W. 775, 776. 

Temporary or permanent removal from of- 
fice; termination of a servant’s employment. 
Nichols v. Sunderland, 77 Cal. App. 627, 247 
P. 614, 618. 


DISMISSED. A judgment of “Dismissed,” 
without qualifying words indicating a right 
to take further proceedings, is presumed to 
be dismissed on the merits; Durant v. Es- 
sex Co., 7 Wall. 107, 19 L. Ed. 154. Buta bill 
“dismissed” on motion of complainant does 
not bar a second suit; Ex parte Loung June 
(D. C.) 160 F. 251, 259. 


DISMISSED FOR WANT OF EQUITY. A 
phrase used to indicate a decision on the 
merits, as distinguished from one based upon 
some formal defect. The dismissal may be 
because the averments of complainant’s bill 
have been found untrue in fact, or because 
they are insufficient to entitle complainant 
to the relief sought. Reinman v. Little Rock, 
237 U. S. 171, 35 S. Ct. 511, 513, 59 L. Ed. 900. 


DISMORTGAGE. To redeem from mortgage. 


DISORDER. Turbulent or riotous behavior; 
immoral or indecent conduct. The breach of 
the public decorum and morality, 


DISORDERLY. Contrary to the rules of 
good order and behavior; violative of the 
public peace or good order; turbulent, riot- 
ous, or indecent. 


DISORDERLY CONDUCT. A term of loose 
and indefinite meaning (except as occasionally 
defined in statutes), but signifying generally 
any behavior that is contrary to law, and 
more particularly such as tends to disturb the 
publie peace or decorum, scandalize the com- 
munity, or shock the public sense of morality. 
People v. Keeper of State Reformatory, 176 
N. Y. 465, 68 N. E. 884; People v. Davis, 80 
App. Div. 448,80 N. Y. Supp. 872; City of Mt. 
Sterling v. Holly, 108 Ky. 621, 57 S. W. 491; 
Pratt v. Brown, 80 Tex. 608, 16 S. W. 443; 
Kahn v. Macon, 95 Ga. 419, 22 S. E. 641; Peo- 
ple v. Miller, 38 Hun, 82; Tyrrell v. Jersey 
City, 25 N. J. Law, 536. 


DISORDERLY HOUSE. In criminal law. 
A house the inmates of which behave so badly 
as to become a nuisance to the neighborhood. 
It has a wide meaning, and includes bawdy 


DISPARAGEMENT 


houses, common gaming houses, and places 
of a like character, 1 Bish. Crim Law, § 1106; 
State v, Wilson, 93 N. C. 608; Hickey v. State, 
53 Ala. 514; State v. Garity, 46 N. H. 61; 
State v. Grosofski, 89 Minn. 343, 94 N. W. 
1077; Cheek v. Com., 79 Ky. 359; State v. 
McGahan, 48 W. Va. 488, 37 S. E. 573; State 
v. McDonald, 121 Minn. 207, 141 N. W. 110, 
112; Fanning v. State, 17 Ga. App. 316, 86 S. 
E. 731, 732; City of Ottumwa v. Stickel, 195 
Iowa, 988, 980, 191 N. W. 797, 798; Kil- 
patrick v. Edge, 85 N. J. Law, 7, 88 A. 889, 
840; State ex rel. Kleinschmidt v. Moon (Mo. 
App.) 202 S. W. 609, 611; McGowan v. City of 
Paragould, 163 Ark. 328, 260 S. W. 33, 34; 
Bennett v. State, 78 Tex. Cr. R. 231, 181 S. 
W. 197, 199; Ex parte Yoshida, 70 Tex. Cr. R. 
212, 156 S. W. 1166; State v. Brooks, 146 La. 
325, 83 So. 687, 688; Putnam v. State, 9 Okl. 
Cr. 535, 132 P. 916, 921, 46 L. R. A. (N. S.) 598; 
State v. Rose, 147 La. 243, 84 So. 648, 645; 
State v. Reichman, 135 Tenn. 685, 188 S. W. 
597, 605, Ann. Cas. 1918B, 889; Fanning v. 
State, 17 Ga. App. 316, 86 S. E. 731, 732. 


DISORDERLY PERSONS. Such as are dan- 
gerous or hurtful to the public peace and wel- 
fare by reason of their misconduct or vicious 
habits, and are therefore amenable to police 
regulation. The phrase is chiefly used in stat- 
utes, and the scope of the term depends on lo- 
cal regulations. See 4 Bl. Comm. 169. Code 
Cr. Proc. N. Y. § 899; People v. Meara, 79 
Mise. 57, 140 N. Y. S. 575; People v. Town- 
send, 214 Mich. 267, 183 N. W. 177, 179, 16 A. 
L. R. 902; People v. Thrine, 218 Mich. 687, 
188 N. W. 405, 406. 


DISPARAGARE. In old English law. To 
bring together those that are unequal, (dis- 
pares conferre;) to connect in an indecorous 
and unworthy manner; to connect in mar- 
riage those that are unequal in blood and par- 
entage. 


DISPARAGATIO. In old English law. Dis- 
‘paragement. Heredes maritentur absque dis- 
peragatione, heirs shall be married without 
disparagement. Magna Charta (9 Hen, III.) 
c. 6. 


DISPARAGATION. L. Fr. Disparagement; 
the matching an heir, etc., in marriage, un- 
der his or her degree or condition, or against 
the rules of decency. Kelham, 


DISPARAGE. To connect unequally; to 
match unsuitably. 


DISPARAGEMENT. Fn old English law. An 
injury by union or comparison with some 
person or thing of inferior rank or excel- 
~lence. . 

Marriage without disparagement was mar- 
riage to one of suitable rank and character. 
2 Bl. Comm. 70; Co, Litt. 820. Shutt v. Car- 
loss, 36 N. C. 232, 


DISPARAGIUM 


DISPARAGIUM. In old Scotch law. In- 
equality in blood, honor, dignity, or other- 
wise. Skene de Verb. Sign. 


Disparata non debent jungi. Things unlike 
ought not to be joined. Jenk, Cent. 24, marg. 


DISPARK. To dissolve a park. Cro. 
59. To convert it into ordinary ground. 


DISPATCH, or DESPATCH. A message, let- 
ter, or order sent with speed on affairs of 
state; a telegraphic message. 

Celerity ; expedition; speed. Stockman v. 
Boston & M. R. R., 117 Me. 35, 102 A. 560, 
562. 


Car. 


In Maritime Law 


Diligence, due activity, or proper speed in 
the discharge of a cargo; the opposite of de- 
lay. Terjesen v. Carter, 9 Daly (N. Y.) 193; 
Moody v. Laths (D. C.) 2 F. 607; Sleeper v. 
Puig, 22 Fed. Cas. 321. 


Customary Dispatch 


Such as accords with the rules, customa, and 


usages of the port where the discharge is made. 


Quick Dispatch 
Speedy discharge of cargo without allowance for 
the customs or rules of the port or for delay from 
the crowded state of the harbor or wharf. Mott 
v. Frost (D. C.) 47 F. 82; Bjorkquist v. Certain 
Steel Rail Crop Ends (D. C.) 3 F. 717; Davis v. 
Wallace, 7 Fed. Cas. 182, 


DISPAUPER. When a person, by reason of 
his poverty, is admitted to sue in formé pau- 
peris, and afterwards, before the suit be end- 
ed, acquires any lands, or personal estate, 
or is guilty of anything whereby he is liable 
to have this privilege taken from him, then he 
loses the right to sue in formé pauperis, and is 
said to be dispaupered. Wharton. 


DISPENSARY. A “dispensary” is a place 
where a drug is prepared or distributed. Peo- 
ple v. Cohen, 94 Mise. 355, 157 N. Y. S. 591. 
593. 


Dispensatio est mali prohibiti provida relaxatio, 
utilitate seu necessitate pensata; et est de jure 
domino regi concessa, propter impossibilitatem 
previdendi de omnibus particularibus. A dis- 
pensation is the provident relaxation of a 
malum prohibitum weighed from utility or 
necessity; and it is conceded by law to the 
king on account of the impossibility of fore- 
knowledge concerning all particulars. 10 Coke, 
88, 


Dispensatio est vulnus, quod vulnerat jus com- 
mune. A dispensation is a wound, which 
wounds common law. Dav. Ir. K. B. 69. 


DISPENSATION. An exemption from some 
laws; a permission to do something forbid- 
den; an allowance to omit something com- 
manded; the canonistic name for a license. 
Wharton; . Baldwin v. ‘Taylor, 166 Pa. 507, 31 
A, 250; Viele v. Insurance Co., 26 Iowa, 56, 
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96 Am. Dec. 88; Sweeney v. Independent Or- 
der of Foresters, 190 App. Div. 787, 181 N. Y. 
S. 4, 5. 


A relaxation of law for the benefit or advantage 
of an individual.. In the United States, no power 
exists, except in the legislature, to dispense with 
law; and then it is not so much a dispensation as 
a change of the law. 


DISPENSE. Etymologically, “dispense” 
means to weigh out, pay out, distribute, reg- 
ulate, manage, control, etc, but when used 
with “with,” it has, among other meanings, 
that of “doing without,” and “doing away 
with,” being synonymous with “abolish.” Al- 
exander v. City of Lampasas (Tex. Civ. App.) 
275 S. W. 614, 616; Foreman v. United States 
(C. C. A.) 255 F. 621, 623; United States v. 
Reynolds (D. C.) 244 F. 991, 


DISPERSONARE. To seandalize or dispar- 
age. Blount. 


DISPLACE. This term, as used in shipping 
articles, means “disrate,” and does not im- 
port authority of the master to discharge a 
second mate, notwithstanding a usage in the 
whaling trade never to disrate an officer to a 
seaman. Potter v. Smith, 103 Mass. 68. 


DISPONE. In Scotch law. To grant or con- 
vey. A technical word essential to the con- 
veyance of heritable property, and for which 
no equivalent is accepted, however clear may 
be the meaning of the party. Paters. Comp. 


DISPONO. Lat. To dispose of, grant, or 
convey. Disponet, he grants or alienates. Jus 
disponendi, the right of disposition, i. e, of 
transferring the title to property. 


DISPOSABLE PORTION. That portion of a 
man’s property which he is free to dispose of 
by will to beneficiaries other than his wife 
and children. By the ancient common law, 
this amounted to one-third of his estate if he 
was survived by both wife and children. 2 
Bl. Comm. 492; Hopkins v. Wright, 17 Tex, 
36. In the civil law (by the Lex Falcidia) it 
amounted to three-fourths. Mackeld. Rom, 
Law, §§ 708, 771. 


DISPOSAL. Sale, pledge, giving away, use, 
consumption or any other disposition of a 
thing. National Surety Co. v. Jarrett, 95 W. 
Va, 420, 121 S. E. 291, 294; Ross vy., Trustees 
of University of Wyoming, 30 Wyo. 433, 222 
P. 3,5; C. B. Norton Jewelry Co. v. Maddock, 
115 Kan. 108, 222 P. 113, 114, 


DISPOSE OF. To alienate or direct the own- 
ership of property, as disposition by will. 
Used also of the determination of suits. Call- 
ed a word of large extent. Koerner vy. Wil- 
kinson, 96 Mo. App. 510, 70 S. W. 509; Love 
v. Pamplin (C. C.) 21 F. 760; U. S. v. Hack- 
er (D. 0.) 73 F. 294; Benz v. Fabian, 54 N. J. 
Eq. 615, 35 A. 760; Elston v. Schilling, 42 N. 
Y. 79; Beard v. Knox, Cal. 256, 63 Am.. 
Dec. 125, ~ 
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To exercise finally, in any manner, one’s 
power of control over; to pass into the con- 
trol of someone else; to alienate, relinquish, 
part with, or get rid of. Nellson v. Alberty, 
36 Okl. 490, 129 P. 847, 849; Roe v. Burt, 66 
Okl. 193, 168 P. 405, 406; State v. Rothman, 
T Boyce (Del.) 226, 105 A. 427; State v. Han- 
dy, 7 Boyce (Del.) 224, 105 A. 426; Holland v. 
Bogardus-Hill Drug Co., 314 Mo. 214, 284 S. 
W. 121, 124; Stay v. Stay, 201 Ala. 173, 77 So. 
699; Munday v. Britton, 205 Mo. App. 153, 
222 S. W. 504, 505; Dayton Brass Castings 
Co. v. Gilligan (D. C.) 267 F. 872, 877; St. 
Louis Union Trust Co. v..MacGovern & Co., 
297 Mo. 527, 249 S. W. 68, 70; In re Brown’s 
Estate, 289 Pa. 101, 137 A. 132, 1388. 

Often used in restricted sense of “sale” 
only, or so restricted by context. Roby v. 
Herr, 194 Ky. 622, 240 S. W. 49, 51; Page v. 
Covington, 187 N. ©. 621, 122 S. E. 481, 482; 
State v. Laborde, 161 La. 771, 109 So. 485; 
Partello v. White, 197 Iowa, 24, 196 N. W. 719, 
723; 
621, 622, Ann. Cas. 1915A, 167; Beakey v. 
Knutson, 90 Or. 574, 174 P. 1149, 1151; Board 
of Trustees of St. Helen’s Hall v. Oregon Con- 
sistory No, 1, 103 Or. 621, 206 P. 301, 303; 
Illinois Life Ins. Co. v. Beifeld, 184 Ill. App. 
582, 593; Hunt v. Dallas Trust & Savings 
Bank (Tex. Civ. App.) 237 S. W. 605, 608; 
Merchants’ Nat. Bank of Mandan v. First 
Nat. Bank (C. C. A) 238 F. 502, 507. 


DISPOSING CAPACITY OR MIND. These 
are alternative or synonymous phrases in the 
law of wills for “sound mind,” and ‘“testa- 
mentary capacity” (g. v.). Lockhart v. Fer- 
guson, 243 Mass. 226, 187 N. E. 355, 356. 


DISPOSITION. In Scotch law. A deed of 
alienation by which a right to property is con- 
veyed. Bell. 


DISPOSITIVE FACTS. Jural facts, or those 
acts or events that create, modify or extin- 
guish jural relations. Kocourek, Jural Rela- 
tions (2d Ed.) p. 17. 


DISPOSSESS. To oust from land by legal 
process; to eject, to exclude from realty. 
Matthews v. Deason (Tex. Civ. App.) 200 S. 
wW. 855, 856; Pursel v. Reading Iron Co. (C. 
C. A.) 232 F. 801, 807. 


DISPOSSESS PROCEEDINGS. Summary 
process by a landlord to oust the tenant and 
regain possession of the premises for non- 
payment of rent or other breach of the con- 
ditions of the lease. Of local origin and col- 
loquial use in New York. 


DISPOSSESSION. Ouster; a wrong that 
earries with it the amotion of possession. An 
act whereby the wrong-doer gets the actual 
occupation of the land or hereditament. It 
includes abatement, intrusion, disseisin, dis- 
continuance, deforcement. 3 BI. Comm. 167. 


DISPROVE. To refute; to prove to be false 
or erroneous; not necessarily by mere de 
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In re Marr’s Estate, 240 Pa. 38, 87 A. 


DISREGARD 


nial, but by affirmative evidence to the con- 
trary. Irsch v. Irsch, 12 N. Y. Civ. Proc. R. 
182. 


DISPUNISHABLE. In old English law. Not 
answerable. Co. Litt. 27b, 53. 1 Steph. 
Comm. 245. Not punishable. “This murder 
is dispunishable.” 1 Leon. 270. 


DISPUTATIO FORI. In the civil law. Dis- 
cussion or argument before a court. Mackeld. 
Rom. Law, § 38; Dig. 1, 2, 2, 5. 


DISPUTE. A conflict or controversy; a con- 
flict of claims or rights; an assertion of a 
right, claim, or demand on one side, met by 
contrary claims or allegations on the other. 
Slaven v. Wheeler, 58 Tex. 25; Keith v. Levi 
(C. C.) 2 F. 745; Ft. Pitt Gas Co. v. Borough 
of Sewickley, 198 Pa. 201, 47 A. 957; Rail- 
road Co. v. Clark, 92 F. 968, 35 C. C. A. 120; 
Southern Cotton Oil Co. v. Currie, 20 Ala. 
App. 1, 102 So. 149, 150. 


Disputable Presumption 


A presumption of law, which may be rebutted or 
disproved. See Presumptions. 


Matter in Dispute 
The subject of litigation; the matter for which 
a suit is brought and upon which issue is joined, 
and in relation to which jurors are called and wit- 
nesses examined. Lee v. Watson, 1 Wall. 339, 17 L. 
Ed. 557; Smith v. Adams, 130 U. S. 167, 9 S. Ct. 
566, 32 L. Ed. 985. 


DISQUALIFY. To divest or deprive of qual- 
ifications; to incapacitate; to render ineligi- 
ble or unfit; as, in speaking of the “disqual- 
ification” of a judge by redson of his interest 
in the case, of a juror by reason of his holding 
a fixed preconceived opinion, or of a candi- 
date for public office by réason of non-resi- 
dence, lack of statutory age, previous com- 
mission of crime, etc. In re Tyers’ Estate, 
84 N. Y. S. 934, 41 Mise. 878; In re Maguire, 
57 Cal. 606, 40 Am. Rep. 125; Carroll v. Green, 
148 Ind. 362, 47 N. E. 223; In re Nevitt, 117 


. F. 448, 54 C. C. A. 622; State v. Blair, 53 Vt. 


28; Pinkney v. State, 22 Ga. App. 105, 95 S. 
E. 589; McMullen v. State, 93 Fla. 693, 112 
So. 462, 464; Smith v. Goodell, 258 Ill. 145, 
101 N. E. 255, 256; In re Williams, 139 Ga. 
524, 77 N. E. 624, 626; Coats v, Benton, 80 
OKI. 93, 194 P. 198, 200, 19 A. L. R. 1038; 
Platt v. Shields, 96 Vt. 257, 119 A. 520, 523. 


DISRATE. In maritime law. To deprive a 
seaman or petty officer of his “rating” or 
rank; to reduce to a lower rate or rank. 


DISRATIONARE, or DIRATIONARE. To 
justify; to clear one’s self of a fault; to tra- 
verse an indictment; to disprove. Bnc. Lond. 


DISREGARD. To treat as unworthy of re 
gard or notice; to take no notice of; te 
leave out of consideration; to ignore; to 
overlook; to fail to observe. State v. Long, 
187 Mo. App. 223, 173 S. W. 722, 724; Norman 
v. Norman, 94 S. C. 204, 77 S. E. 865, 866; 


DISREPAIR 


Cunningham v. Fredericks, 106 Conn. 665, 138 
A. 790, 793. 


DISREPAIR. The state of being in need of 
repair or restoration after decay or injury. 
Wyoming Coal Mining Co. v. Stanko, 22 Wyo. 
110, 138 P. 182, 183. 


DISREPUTE. Loss or want of reputation; 
ill character; disesteem; discredit. U. S. 
v. Ault (D. C.) 263 F. 800, 810; U. S. v. Strong 
(D. C.) 263 F. 789, 796. 


DISSASINA. In old Scotch law. Disseisin; 
dispossession. Skene. 


DISSECTION. The act of cutting into pieces 
an animal or vegetable for the purpose of as- 
certaining the structure and use of its parts. 
The anatomical examination of a dead body 
by cutting into pieces or exscinding one or 
more parts or organs. Wehle v. Accident 
Ass’n, 81 N. ¥. S. 865, 11 Misc. 36; Sudduth 
v. Insurance Co. (C. C.) 108 F. 822; Rhodes 
v. Brandt, 21 Hun (N. Y.) 3. Anatomy; the 
act of separating into constituent parts for 
the purpose of critical examination. 


DISSEISE. To dispossess; to deprive. 


DISSEISEE. One who is wrongfully put out 
of possession of his lands; one who is dis- 
seised. 


DISSEISIN. Dispossession; a deprivation of 
possession; a privation of seisin; a usurpa- 
tion of the right of seisin and possession, and 
an exercise of such powers and privileges of 
ownership as to keep out or displace him to 
whom these rightfully belong. 3 Washb. Real 
Prop. 125; Probst v. Trustees, 129 U. S. 182, 
9 S. Ct. 263, 82 L. Ed. 642; Bond v. O’Gara, 
177 Mass. 139, 58 N. EB. 275, 838 Am. St. Rep. 
265; Moody v. Fleming, 4 Ga. 115, 48 Am. 
Dec. 210; Clapp v. Bromagham, 9 Cow. (N. 
Y.) 558; Washburn v. Cutter, 17 Minn. 368 
(Gil. 335); Arizona Commercial Mining Co. 
v. Iron Cap Copper Co., 119 Me. 218, 110 A. 
429, 481; Glover v. Pfeuffer (Tex. Civ. App.) 
163 S. W. 984, 988. 

It is a wrongful putting out of him that is 
seised of the freehold, not, as in abatement or 
intrusion, a wrongful entry, where the pos- 
‘session was vacant, but an attack upon him 
who is in actual possession, and turning him 
out. It is an ouster from a freehold in deed, 
as abatement and intrusion are ousters in 
law. 3 Steph. Comm. 386. 


When one man invades the possession of anoth- 
er, and by force or surprise turns him out of the 
occupation of his lands, this is termed a ‘‘disseisin,” 
being a deprivation of that actual seisin or corporal 
possession of the freehold which the tenant be- 
fore enjoyed. In other words, a disseisin is sald 
to be when one enters intending to usurp the pos- 
session, and to oust another from the freehold. To 
constitute an entry a disseisin, there must be an 
ouster of the freehold, either by taking the profits 
or by claiming the inheritance, Brown. 

According to the modern authorities, there seems 
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to be no legal difference between the words “seisin” 
and “possession,” although there is a difference 
between the words “disseisin’’ and “dispossession ;” 
the former meaning an estate gained by wrong and 
injury, whereas the latter may be by right or by 
wrong; the former denoting an ouster of the dis- 
seisee, or some act equivalent to it, whereas by the 
latter no such act is implied. Slater v. Rawson, 6 
Mete. (Mass.) 439. 


Equitable disseisin is where a person is 
wrongfully deprived of the equitable seisin of 
land, €. g., of the rents and profits. 2 Meriv. 
171; 2 Jac. & W. 166.. 

Disseisin by election is where a person al- 
leges or admits himself to be disseised when 
he has not really been so. 


Disseisinam satis facit, qui uti non permittit 
possessorem, ve! minus commode, licet omnino 
non expellat. Co. Litt. 331. He makes dis- 
seisin enough who does not permit the posses- 
sor to enjoy, or makes his enjoyment less 
beneficial, although he does not expel him 
altogether. 


DISSEISITRIX. A female disseigor ; 
seisoress. Fleta, lib. 4, c. 12, § 4. 


DISSEISITUS. One who has been disseised. 


a dis- 


DISSEISOR. One who puts another out of 
the possession of his lands wrongfully. 


DISSEISORESS. A woman who unlawfully 
puts another out of his land. 


DISSEMBLE. To conceal by assuming some 
false appearance. Darneal v. State, 14 Okl. 
Cr. 540, 174 P. 290, 292, 1 A. L. R. 638. 


DISSENSUS. Lat. In the civil law. The 
mutual agreement of the parties to a simple 
contract obligation that it shall be dissolved 
or annulled; technically, an undcing of the 
consensus which created the obligation. 
Mackeld. Rom. Law, § 541. 


DISSENT. .Contrariety of opinion; refusal 
to agree with something already stated or 
adjudged or to an act previously performed. 

“The term is most commonly used in Ameri- 
can law to denote the explicit disagreement 
of one or more judges of a court with the de-- 
cision passed by the majority upon a case 
before them. In such event, the non-concur- 
ring judge is reported as “dissenting.” Mere 
failure of a justice to vote is not a dissent. 
Zinke v. Hipkins, 184 N. Y. S. 802, 193 App. 
Div. 498. A dissent may or may not be ac 
companied by an opinion. 


‘Dissenting Opinion 
- The opinion in which a judge announces his dis- 
sent from the. conciusions held by the majority of 
the court, and expounds his own views. 

In Ecclesiastical Law 


"A refusal to conform to the rites and cere- 
monies of the established church. 2 Burn, 
Eccl: Law 165. 
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DISSENTER. One who refuses to conform 
to the rites and ceremonies of the established 
church; a non-conformist. 2 Burn, Eccl. Law 
165. ` 


DISSENTERS. Protestant seceders from the 
established church of England. They are of 
many denominations, principally Presbyter- 
ians, Independents, Methodists, and Baptists; 
but, as to church government, the Baptists 
are Independents. 


DISSENTIENTE. (Lat. dissenting.) Used 
with the name or names of one or more judg- 
es, it indicates a dissenting opinion in a case. 
Nemine dissentiente. No one dissenting; 
unanimous. 


DISSIGNARE. In old law. To break open 
a seal. Whishaw. 


Dissimilium dissimilis est ratio. Co. Litt. 191 
Of dissimilars the rule is dissimilar. 


Dissimulatione tollitur injuria. An injury is 
extinguished by the forgiveness or reconcile- 
ment of the party injured. Ersk. Inst. 4, 4, 
108. 


DISSOLUTION. 


In Contracts 


The dissolution of a contract is the can- 
cellation or abrogation of it by the parties 
themselves, with the effect of annulling the 
binding force of the agreement, and restoring 
each party to his original rights. In this 
sense it is frequentiy used in the phrase “dis- 
Solution of a partnership.” Williston v. 
Camp, 9 Mont. 88, 22 P. 501. 


Of Corporations 


The dissolution of a corporation is the ter- 
mination of its existence as a body politic. 
This may take place in several ways; as by 
act of the legislature, where that is constitu- 
tional; by surrender or forfeiture of its.char- 
ter; by expiration of its charter by lapse of 
time; by proceedings for winding it up under 
the law; by loss of ali its members or their 
reduction below the statutory limit. Mat- 
thews v. Bank, 60 S. ©. 183, 38 S. E. 437; Ly- 
ons-Thomas Hardware Co. v. Perry Stove 
Mfg. Co., 86 Tex. 143, 24 S. W. 16, 22 L. R. A, 
802; Theis v. Gaslight Co., 34 Wash. 28, 74 
P. 1004; State v. Brictson Mfg. Co., 114 Neb. 
341, 207 N. W. 664, 44 A. L. R. 1172; Hidden 
v. Edwards, 285 S. W. 462, 468, 313 Mo. 642; 
Murphy v. Missouri & Kansas Land & Loan 
Co., 28 N. D. 519, 149 N. W. 957, 959; Petry 
v. Harwood Electrice Co., 280 Pa. 142, 124 A. 
302, 303, 33 A. L. R, 1249; In re Doe Run Lead 
Co., 283 Mo, 646, 223 S. W. 600, 611; Platz 
v. International Smelting Co., 61 Utah, 342, 
218 P. 187, 190; Subsidiary High Court of 
Ancient Order of Foresters v. Pestarino, 41 
Cal. App. 712, 183 P. 297. 


DISTILLED LIQUOR OR DISTILLED SPIRITS 


_De Facto Dissolution 
That which takes place when corporation, by rea- 
son of insolvency or for other reason, suspends all 
operations and goes into liquidation., Hidden v. 
Edwards, 313 Mo. 642, 285 S. W. 462, 468, 


In Practice 


The act of rendering a legal proceeding 
null, abrogating or revoking it; unloosing its 
constraining force; as when an injunction is 
dissolved by the court. Jones v. Hill, 6 N. C. 
1381, 


DISSOLUTION OF PARLIAMENT. The 
crown may dissolve parliament either in per- 
son or by proclamation; the dissolution is 
usually by proclamation, after a prorogation. 
No parliament may last for a longer period 
than seven years. Septennial Act, 1 Geo. I. 
c. 88.. Under 6 Anne, ec. 37, upon a demise 
of the crown, parliament became ipso facto 
dissolved six months afterwards, but under 
the Reform Act, 1867, its continuance is now 
nowise affected by such demise. May, Parl. 
Pr. (6th Ed.) 48. Brown. 


DISSOLVE. To terminate; abrogate; can- 
cel; annul; disintegrate. To release or un- 
loose the binding force of anything. As to 
“dissolve a corporation,” to “dissolve an in- 
junction.” See, Dissolution. 


DISSOLVING BOND. A bond given to obtain 
the dissolution of a legal writ or process, 
particularly an attachment or an injunction, 
and conditioned to indemnify the opposite 
party or to abide’ the judgment to be given. 
See Sanger v, Hibbard, 2 Ind. T. 547, 53 S.. W. 
330. i 


DISSUADE. In criminal law. To advise and 
procure a person not to do an act. 

To dissuade a witness from giving evidence 
against a person indicted is an indictable of- 
fense at common law. Hawk. P. C. b. 1, & 
21, § 15. 


DISTANCE. A straight line along a hor- 
izontal plane from point to point and is 
measured from the nearest point of one place 
to the nearest point of another. Evans v. U, 
8. (C. ©. A.) 261 F. 902, 904. 

It may however be a broken line and repre- 


‘sented by country roads or a railroad track, 


State v. Mostad, 34 N. D. 330, 158 N. W. 349, 
350; Nedved v. Chicago, M. & St. P. Ry. 
Co., 36 8. D. 1, 153 N. W. 886, 887. 


DISTILL. To subject to a process of dis- 
tillation, 7. e., vaporizing the more volatile 
parts of a substance and then condensing the 
vapor so formed. In law, the term is chiefiy 
used in connection with the manufacture of 
intoxicating liquors, Williams v. State, 256 
S. W. 354, 161 Ark. 388. ` 


DISTILLED LIQUOR or DISTILLED 
SPIRITS. A term which includes all potable 
alcoholie liquors obtained by the process of 
distillation (such as whisky, brandy, rum, 
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and gin) but excludes fermented and malt 
liquors, such as wine and beer. U. S. Rev. 
St. §§ 3248, 3289, 3299 (26 USCA §§ 242, 266, 
403); U. S. v. Anthony, 14 Blatchf. 92, Fed. 
Cas. No, 14,460; State v. Williamson, 21 Mo. 
496; Boyd v. U. S., 3 Fed. Cas. 1098; Sarlls 
v. U. S., 14 S. Ct. 720, 152 U. S. 570, 38 L. Ed. 
556; Commonwealth v. Nickerson, 236 Mass. 
281, 128 N. E. 273, 283, 10 A. L. R. 1568; 
Maresca vy. U. S. (G C. A.) 277 F. 727, T40. 


DISTILLER. Every person who produces 
distilled spirits, or who brews or makes 
mash, wort, or wash, fit for distillation or for 
the production of spirits, or who, by any proc- 
ess of evaporization, separates alcoholic spirit 
from any fermented substance, or who, mak- 
ing or keeping mash, wort, or wash, has also 
in his possession or use a still, shall be re- 
garded as a distiller. Rev. St. U. S. § 3247 
(26 USCA § 241). See Johnson v. State, 44 
Ala. 416; U. S. v. Frerichs, 25 Fed. Cas. 1218; 
U. S. v. Wittig, 28 Fed. Cas. 745; U. S. v. 
Ridenour (D. ©.) 119 F. 411. 


DISTILLERY. The strict meaning of “dis- 
tillery” is a place or building where alcoholic 
liquors are distilled or manufactured; not 
every building where the process of distilla- 
tion is used. Atlantic Dock Co. v. Libby, 45 
N. Y. 499; U. S. v. Blaisdell, 24 Fed. Cas. 
1162; U. S. v. Tenbroek, Pet. ©. C. 180, Fed. 
Cas. No. 16,446; Act July 18, 1866, 14 Stat. 
L. 117; Atlantic Dock Co. v. Leavitt, 54 N. Y. 
35, 18 Am. Rep. 556. 


DISTILLING APPARATUS. Under Nation- 
al Prohibition Act, tit. 2, § 25 (27 USCA § 39) 
“distilling apparatus” is not limited to a com- 
pleted still fully equipped and ready for op- 
eration, but may cover a 15-gallon pot and 
coil of copper tubing or worm, which, when 
connected by gooseneck, would produce a com- 
pleted still, Rossman v. U. S. (C. C. A.) 280 
F. 950, 952, 


DISTINCT. Clear to the senses or mind; 
easily perceived or understood; plain; un- 
mistakable, Hill v. Norton, 74 W. Va. 428, 
82 S. E. 363, 367, Ann. Cas, 1917D, 489; Lang 
. v. Collins (Tex. Civ. App.) 190 S. W. 784, 785. 

Evidently not identical: observably or de- 
cidedly different. Bayne v. Kansas City 
(Mo. App.) 263 S. W. 450, 451. 


DISTINCTE ET APERTE. In old English 
practice. Distinctly and openly. Formal 
words in writs of error, referring to the re 
turn required to be made to them. Reg. Orig. 
17. 


DISTINCTIVELY. Characteristically, or 
peculiarly, but not necessarily. exclusively. 
Western Union Telegraph Co. v. Green, 153 
Tenn. 522, 284 8. W. 898, 899, 48 A.. L. R. 
313.. 


Distinguenda sunt tempora. The time is to 
be considered: 1 Coke, 16a; Bloss v. Tobey, 
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2 Pick. (Mass.) 327; Owens v. Missionary 
Society, 14 N. Y. 380, 393, 67 Am. Dec. 160. 


Distinguenda sunt tempora; aliud est facere, 
aliud perficere. Times must be distinguished ; 
it is one thing to do, another to perfect. 3 
Leon. 243; Branch, Princ. 


Distinguenda sunt tempora; distingue tempora 
et concordabis leges. Times are to be dis- 
tinguished; distinguish times, and you will 
harmonize laws. 1 Coke, 24. A maxim ap- 
plied to the construction of statutes. 


DISTINGUISH. To point out an essential 
difference; to prove a case cited as applica- 
ble, inapplicable. 


DISTRACTED PERSON. A term used in the 
statutes of Illinois (Smith-Hurd’s Rev. St. 
1931, c. 86, § 53) and New Hampshire (Pub. 
Laws 1926, c. 2, § 18) to express a state of in- 
sanity. Snyder v. Snyder, 142 IIL 60, 31 N. 
E. 303. 


DISTRACTIO. Lat. In the civil law. A 
separation or division into parts; also an 
alienation or sale. Sometimes applied to the 
act of a guardian in appropriating the prop- 
erty of his ward. 


DISTRACTIO BONORUM. The sale at retail 
of the property of an insolvent estate, under 
the management of a curator appointed in the 
interest of the creditors, and for the purpose 
of realizing as much as possible for the satis- 
faction of their claim. Mackeld. Rom. Law, 
§ 524, 


DISTRACTIO PIGNORIS. The sale of a 
thing pledged or hypothecated, by the eredi- 
tor or pledgee, to obtain satisfaction. of his 
claim on the debtor’s failure to pay or re 
deem. Idem. § 348, . 


DISTRAHERE. To sell; 
to dissolve a contract; to divorce. 


to draw apart; 
Calvin. 


DISTRAIN. To take as a pledge property of 
another, and keep it until he performs his 
obligation or until the property is replevied 
by the sheriff. It was used to secure an ap- 
pearance in court, payment of rent, perform- 
ance of services, ete. 3 Bl. Comm. 231; Fitzh. 
Nat. Brev. 32, B, O, 223; Boyd v. Howden, 8 
Daly (N. ¥.) 457; Byers v. Ferguson, 41 Or. 
77, 68 P. 5. Also, any detention of personal 
property, whether lawful or unlawful, for any, 
purpose. Adie v. William Knabe & Co. Mfg. 
Co., 124 Misc. 655, 208 -N. Y. 8. 160, 163; 
Wolfe v. Montgomery, 41 S. D. 267, 170 N. W. 
158, 

Distress is now generally resorted to for 
the purpose of enforcing the payment of 
rent, taxes, or other duties. 


DISTRAINER, or. DISTRAINOR, He who 
seizes a distress. 


DISTRAINT. Seizure; the act of distrain- 
irg or making a distress. 
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DISTRESS. The taking a personal chattel 
out of the possession of a wrong-doer into 
the custody of the party injured, to procure 
a satisfaction for a wrong committed; as for 
non-payment of rent, or injury done by cat- 
tle. 3 Bl Comm. 6, 7; Co. Litt. 47; Emig 
v. Cunningham, 62 Md. 460; Hard v. Near- 
ing, 44 Barb. (N. Y.) 488; Owen v. Boyle, 22 
Me. 61; Evans v. Lincoln Co., 204 Pa. 448, 
54 A. 321; In re United Motor Chicago Co. 
(0. ©. A.) 220 F. 772, 774, 775. The taking 
of beasts or other personal property by way 
of pledge, to enforce the performance of some- 
thing due from the party distrained upon. 3 
Bl. Comm. 231. The taking of a defendants 
goods, in order to compel an appearance in 
court. Id. 280; 3 Steph. Comm. 361, 363. 
The seizure of personal property to enforce 
payment of taxes, to be followed by its pub- 
lic sale if the taxes are not voluntarily paid. 
Marshall yv. Wadsworth, 64 N. H. 386, 10 A. 
685. Also the thing taken by distraining, that 
which is seized to procure satisfaction. And 
in old Scotch law, a pledge taken by the 
sheriff from those attending fairs or markets, 
to secure their good behavior, and returnable 
to them at the close of the fair or market if 
they had been guilty of no wrong. 


—Distress infinite. One that has no bounds 
with regard to its quantity, and may be re- 
peated from time to time, until the stubborn- 
ness of the party is conquered. Such are dis- 
tresses for fealty or suit of court, and for 
compelling jurors to attend. 3 BL Comm. 
231. 


—Distress warrant. A writ authorizing an of- 
ficer to made a distraint; particularly, a writ 
authorizing the levy of a distress on the chat- 
tels of a tenant for non-payment of rent. Bai- 
leyvilla v. Lowell, 20 Me, 181; Bagwell v. 
Jamison, Cheves (S. C.) 252; Commercial 
Credit Co. of Baltimore v. Vineis, 98 N. J. 
Law, 376, 120 A. 417, 418. 


—Grand distress, writ of. A writ formerly is- 
sued in the real action of quare impedit, when 
no appearance had been entered after the at- 
tachment; it commanded the sheriff to dis- 
train the defendant’s lands and chattels in 
order to compel appearance. It is no longer 
used, 23 & 24 Vict. c. 126, § 26, having 
abolished the action of quare impedit, and 
substituted for it the procedure in an ordi- 
nary action, Wharton. 


—Second distress. A supplementary distress 
for rent in arrear, allowed by law in some 
cases, where the goods seized under the first 
distress are not of sufficient value to satisfy 
the claim. 


DISTRESS AND DANGER. The “distress” 
and “danger” to which a ship needs to be 
exposed to entitle its rescuer to salvage need 
not be actual or immediate, or the danger im- 
minent and absolute. It is sufficient if at the 
time the assistance is rendered, the ship has 
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encountered any damage or misfortune which 
might possibly expose her to destruction if 
the services were not rendered, or if a vessel 
is in a situation of actual apprehension 
though not of actual danger. The Urko Men- 
di (D. C.) 216 F. 427, 429. 


DISTRIBUTE. To deal or divide out in pro- 
portion or in shares. Buchan y. Buchan, 177 
N. Y. S. 176, 177, 108 Mise. 31; Foreman v. 
United States (C. C. A.) 255 F. 621, 623. 


DISTRIBUTEE. An heir; a person entitled 
to share in the distribution of an estate. This 
term is admissible to denote one of the per- 
sons who are entitled, under the statute of 
distributions, to the personal estate of one 
who is dead intestate. Henry v. Henry, 31 N. 
C. 278; Kitchen v. Southern Ry., 68 S. C. 554, 
48 S. E. 4; Carson Petroleum Co. v. Moor- 
croft (C. ©. A.) 12 F.(2d) 572; Allen v. Foth, 
210 Ky. 343, 275 S. W. 804, 805. 


DISTRIBUTION. In practice. The appor- 
tionment and division, under authority of a 
court, of the remainder of the estate of an 
intestate, after payment of tbe debts and 
charges, among those who are legally en- 
titled to share in the same. Rogers v. Gil- 
lett, 56 Iowa, 266, 9 N. W. 204; Wiliam Hill 
Co. v. Lawler, 116 Cal. 359, 48 P. 323; In re 
Creighton, 12 Neb. 280, 11 N. W. 313; Thom- 
son v. Tracy, 60 N. Y. 180. 


Statute of Distributions . 
A law prescribing the manner of the distribution 


of the estate of an intestate among his heirs or 
relatives, Such statutes exist in all the states. 


DISTRIBUTIVE. Exercising or accomplish- 
ing distribution; apportioning, dividing, and 
assigning in separate items or shares. 


DISTRIBUTIVE FINDING OF THE ISSUE. 
The jury are bound to give their verdict for 
that party who, upon the evidence, appears 
to them to have succeeded in establishing his 
side of the issue. But there are casés in 
which an issue may be found distributively, 
i. e. in part for plaintiff, and in part for de- 
fendant. Thus, in an action for goods sold 
and work done, if the defendant pleaded that 
he never was indebted, on which issue was 
joined, a verdict might be found for the plain- 
tiff as to the goods, and for the defendant as 
to the work. Steph. Pl. (Tth Ed.) 77d. , 


DISTRIBUTIVE JUSTICE. See Justice. 


DISTRIBUTIVE SHARE. The share or por- 
tion which a given heir receives on the legal 
distribution of an intestate estate. People v. 
Beckwith, 10 N. Y. St. Rep. 97; Page v. Rives, 
18 Fed. Cas. 992; Redding v. Bank of Green- 
ville, 92 Fla. 327, 109 So. 435, 437. Some- 
times, by an extension of meaning, the share 
or portion assigned to a given person on the 
distribution of any estate or fund, as, under 
an assignment for creditors or under in- 
solvency proceedings, 


DISTRICT 


DISTRICT. One of the portions into which 
an entire state or country, county, municipal- 
ity or other political subdivision or geographi- 
eal territory is divided, for judicial, political, 
or administrative purposes. Briggs v. Ste- 
vens, 119 Or. 188, 248 P. 169; Rose v. Superi- 
or Court in and for Imperial County, 80 Cal. 
App. 739, 252 P. 765, 770; Harkins v. Smith, 
204 Ala, 417, 85 So. 812, 818; Pedersen v. U. 
S. (C. œ. A.) 271 F. 187, 189; People v. 
Munising Tp., 213 Mich. 629, 182 N. W. 118, 
119; Sundstrom v. Puget Sound Traction, 
Light & Power Co., 90 Wash. 640, 156 P. 828, 
830; Ex parte Givins (D. C.) 262 F. 702, 704; 
Wood v. Calaveras County, 164 Cal. 398, 129 
P. 283, 286; People v. Graham, 267 Ill. 426, 
108 N. E. 699, 701, Ann. Cas. 1916C, 391. 

The United States are divided into judicial 
districts, in each of which is established a dis- 
trict court. They are also divided into elec- 
tion districts, collection districts, ete. . 

The circuit or territory within which a per- 
son may. be compelled to appear. Cowell. Cir- 
cuit of authority; province. Enc. Lond. 


—District attorney. The prosecuting officer of 
the United States government in each of the 

' federal judicial districts. Also, under the 
state governments, the prosecuting officer who 
represents the state in each of its judicial dis- 
tricts. In some states, where the territory 
is divided, for judicial purposes, into sections 
called by some other name than “districts,” 
the same officer is denominated “county at- 
torney” or “state’s attorney.” Smith v. 
Seranton, 3 C. P. Rep. (Pa.) 84; State v. 
Salge, 2 Nev. 824. 


—District clerk. The clerk of a district court 
of either a state or the United States. 


~—Distriet courts. Courts of the United States, 
each having territorial jurisdiction over a 
district, which may include a whole state or 
only part of it. Each of these courts is pre- 
sided over by one judge, who must reside 
within the district. These courts have orig- 
inal jurisdiction over all admiralty and mari- 
time causes and all proceedings in bankrupt- 
cy, and over all penal and criminal matters 
cognizable under the laws of the United 
States, exclusive jurisdiction over which is 
not vested either in the supreme or circuit 
courts. Also inferior courts in Arizona, Cal- 
ifornia, Colorado, Connecticut, Idaho, Iowa, 
Kansas, Louisiana, Minnesota, Nebraska, 
Nevada, New Jersey, North Dakota, Ohio, 
Oklahoma, Texas, Utah, Wyoming, and Mon- 
tana, are also called “district courts.” Their 
jurisdiction is for the most part similar to 
that. of county courts (g. v). 


—District judge. The judge of a United States 
district court; also, in some states, the judge 
of a district court of the state. 


—District parishes.. Ecclesiastical divisions of 
parishes 1n England, for all purposes of wor- 
ship, and for the celebration of marriages, 
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christenings, churchings, and burials, formed 
at the instance of the queen’s commissioners 
for building new churches. See 3 Steph. 
Comm. 744. 


—District registry. By the English judicature 
act, 1873, § 60, it is provided that to facilitate 
proceedings in country districts the crown 
may, from time to time, by order in council, 
create district registries, and appoint district 
registrars for the purpose of issuing writs 
of summons, and for other purposes. Docu- 
ments ‘sealed in any such district registry 
shall be received in evidence without further 
proof, (section 61 ;) and the district registrars 
may administer oaths or do other things as 
provided by rules or a special order of the 
court, (section 62.) Power, however, is given 
to a judge to remove proceedings from a dis- 
trict registry to the office of the high court. 
Section 65. .By order in council of 12th of 
August, 1875, a number of district registries 
have been established in the places mention- 
ed in that order; and the prothonotaries in 
Liverpool, Manchester, and Preston, the dis- 
trict registrar of the court of admiralty at 
Liverpool, and the county court registrars in 
the other places named, have been appointed 
district registrars. Wharton. 


As to “Fire,” “Judicial,” “Land,” “Levee,” 
“Mineral,” “Mining,” “Road,” “School,” and 
“Taxing,” districts, see those titles. 


DISTRICT MESSENGER SERVICE. The 
service is not that of a common carrier, but 
the furnishing of messengers to be used by 
the employer in any way in which they could 
be properly employed, in the course of which 
the messenger becomes for the time the serv- 
ant of the employer and the company is not 
liable for his dishonesty in the ordinary 
course of his employment unless there was 
failure to use proper care in his selection; 
Haskell v. Messenger Co., 190 Mass. 189, 76 
N. E. 215, 2 L, R. A. (N. S.} 1091, 112 Am. St. 
Rep. 324, 5 Ann. Cas. 796. 


DISTRICT OF COLUMBIA. A territory sit- 
uated on the Potomac river, and being the 
seat of government of the United States. It . 
was originally ten miles square, and was 
composed of portions of Maryland. and Vir- 
ginia ceded by those states to the United 
States; but in 1846 the tract coming from 
Virginia was retroceded. Legally it is neither 
a state nor a territory, but is made subject, 
by the constitution, to the exclusive jurisdic- 
tion of congress. 


DISTRICTIO. Lat. A distress; & distraint. 
Cowell. 


DISTRINGAS. In English practice. A writ 
directed to the sheriff of the county in which 


- a defendant resides, or has any goods or chat- 


tels, commanding him to distrain upon the 
goods and chattels of the defendant for forty - 
shillings, in order to compel his appearance. 
3 Steph. Comm. 567. This writ issues in cases 


599° 


where it is found impracticable to get at the 
defendant personally, so as to serve a sum- 
mons upon him. ‘Id. 

_A distringas is also used in equity, as the 


first process to compel the appearance of a. 


corporation aggregate. St. 11 Geo. IV. and 1 
Wm. IV. c 36. 

A form of execution in the actions of deti- 
nue and assise of nuisance. Brooke, Abr. pl. 


26; Barnet v. Ihrie, 1 Rawle (Pa.) 44. 


DISTRINGAS JURATORES. A writ com- 
manding the sheriff to have the bodies of the 
jurors, or to distrain them by their lands and 
goods, that they may appear upon the day ap- 
pointed. 3 Bl. Comm. 354. It issues at the 


same time with the venire, though in theory 


afterwards, founded on the supposed neglect 
of the juror to attend. 3 Steph. Comm. 590. 


DISTRINGAS NUPER VICE COMITEM. A 
writ to distrain the goods of one who lately 
filled the office of sheriff, to compel him to do 
some act which he ought to have done before 
_ leaving the office; as to bring in the body of 
a defendant, or to sell goods attached under 
a ji. fa. 


DISTRINGAS VICE COMITEM. A writ of- 


distringas, directed to the coroner, may be is- 
sued against a sheriff if he neglects to execute 
a writ of venditioni erponas. Arch. Pr. 584. 


DISTRINGERE. In feudal and old English 
law. To distrain; to coerce or compel. . Spel- 
man; Calvin. 


DISTURB. To throw into disorder; to move 
from a state of rest or regular order; to in- 
terrupt a settled state of, to throw out of 
course or order. People v. Malone, 156 App. 
Div. 10, 141 N. Y. S. 149, 150; Stinchcomb v. 
Oklahoma City, 81 Okl. 250, 198 P. 508, 510. 


DISTURBANCE. Any act causing annoy- 
ance, disquiet, agitation, or derangement to 
another, or interrupting his peace, or interfer- 
ing with him in the pursuit of a lawful and 
appropriate occupation or contrary to the 
usages of a sort of meeting and class of per- 
sons assembled that interferes with its due 
progress or irritates the assembly in whole or 
in part. Richardson v. State, 5 Tex. App. 
472; State v. Stuth, 11 Wash. 423, 39 P. 665; 
George v. George, 47 N. H. 33; Varney v. 
French, 19 N. H. 233; State v. Mancini, 91 Vt. 
507, 101 A. 581, 583, 

A wrong done to an incorporeal heredita- 
ment by hindering or disquieting the owner 
in the enjoyment of it. Finch, 187; 3 BL 
Comm. 235. 


DISTURBANCE OF COMMON. The doing 
any act by which the right of another to his 
common is incommoded or diminished; as 
where one who has no right of common puts 
his cattle into the land, or where one who 
has a right of common puts in cattle which 
are not commonable, or surcharges the com- 
mon; or where the owner of the land, or other 


. DISTURBANCE OF TENURE. 


DITCH 


person, incloses or otherwise obstructs it. 3 
Bl. Comm. 237-241; 3 Steph. Comm. 511, 512. 


DISTURBANCE OF FRANCHISE. The dis- 
turbing or incommoding a man in the lawful 
exercise of his franchise, whereby the profits 
arising from it are diminished. 3 BL Comm. 
236; 3 Steph. Comm, 510; 2 Crabb, Real Prop. 
p. 1074, § 24724. 


DISTURBANCE OF. PATRONAGE. The hin- 
drance or obstruction of a patron from pre- 
senting his clerk to a benefice. 3 Bl. Comm. 
242; 3 Steph. Comm. 514. 


DISTURBANCE OF PUBLIC OR RELIG- 
10US WORSHIP. Any acts or conduct which 
interfere with the peace and good order of an 
assembly of persons lawfully met together for 
religious exercises. Lancaster v. State, 53 
Ala. 398, 25 Am. Rep. 625; Brown v. State, 46 
Ala. 183; McElroy v. State, 25 Tex. 507; Gad- 
dis v. State, 105 Neb. 303, 180 N. W. 590, 12 
A. L R. 648; State v. Ramsay, 78 N. C. 448. 


In the law 
of tenure, disturbance is where a stranger, 
by menaces, force, persuasion, or otherwise, 
causes a tenant to leave his tenancy; this 
disturbance of tenure is an injury to the lord 
for which an action will lie. 3 Steph. Comm. 
414, 


DISTURBANCE OF THE PEACE. Interrup- 
tion of the peace, quiet, and good order of a 
neighborhood or community, particularly by 
unnecessary and distracting noises. City of 
St. Charles v. Meyer, 58 Mo. 89; Yokum v. 
State (Tex. Cr. App.) 21 S. W. 191. 


DISTURBANCE OF WAYS. This happens 
where a person who has a right of way over 
another’s ground by grant or prescription is 
obstructed by inclosures or other obstacles, 
or by plowing across it, by which means he 
cannot enjoy his right of way, or at least in so 
commodious a manner as he might have done. 
3 Bl. Comm. 241. 


DISTURBER. If a bishop refuse or neglect 
to examine or admit a patron’s clerk, without 
reason assigned or notice given, he is styled 
a “disturber” by the law, and shall not have 
any title to present by lapse; for no man 
shall take advantage of his own wrong. 2 BL 
Comm, 278. 


DITCH. The words “ditch” and “drain” have 
no technical or exact meaning. -They both 
may mean a hollow space in tHe ground, nat- 
ural or artificial, where water ig collected or 
passes off; also, entire irrigation project. 
Goldthwait v. East Bridgewater, 5 Gray 
(Mass.) 64; Wetmore v. Fiske, 15 R. I. 354, 5 
A, 875; U. S. v. Big Horn Land & Cattle Co. 
(C. ©. A) 17 F.2d) 357, 364; Cairns v. Had- 
dock, 60 Cal. App. 83, 212 P. 222, 225; Wayne 
City Drainage Dist. v. Boggs, 262 Ill. 338, 104 
N. E. 676, 679; Dickey v. Bullock, 28 Wyo. 
265, 202 P. 1104, 115, 


DITCHING 


DITCHING, DIKING, or TILING. Every 
kind of work necessary to convert parts of 
arid lands, particularly sagebrush lands, into 
farms and orchards,—the word “diking’ as 
applied to arid regions implying a leveling of 
the land, and the term “clearing land” as ap- 
plied to arid regions covered with sagebrush 
meaning not only the removal or the destruc- 
tion of the brush but the plowing or breaking 
up of the roots as well. Craig v. Crystal Real- 
ty Co., 89 Or, 25, 173 P. 322, 824. 


DITES OUSTER. L. Fr. Say over. The 
form of awarding a respondeas ouster, in the 
Year Books, M. 6 Edw. III. 49. 


DITTAY. In Scotch law. A technical term 
in civil law, signifying the matter of charge 
or ground of indictment against a person ac- 
cused of crime. Taking up dittay is obtain- 
ing informations and presentments of crime 
in order to trial. Skene, de Verb. Sign.; Bell. 


DIVERGE. To extend from a common point 
in different directions. Daylight Inv. Co. v. 
St. Louis Merchants’ Bridge Terminal Ry. Co. 
(Mo. Sup.) 176 S. W. 7, 8. 


DIVERS. Various, several, sundry; a col- 
lective term grouping a number of unspecified 
persons, objects, or acts. Com. v. Butts, 124 
Mass. 452; State v. Hodgson, 66 Vt. 134, 28 A, 
1089; Munro v. Alaire, 2 Caines (N. Y.) 326. 


DIVERSION. A turning aside or altering the 
natural course of a thing. The term is chiefly 
applied to the unauthorized changing the 
course of a water course to the prejudice of a 
lower proprietor, or to unauthorized or illegal 
use of corporate funds. Merritt v. Parker, 1 
N. J. Law, 460; Parker v. Griswold, 17 Conn. 
299, 42 Am. Dec. 739; Shamburger v. Scheur- 
rer (Tex. Civ. App.) 198 S. W. 1069, 1072; 
Young v. Bierschenk, 199 Iowa, 309, 201 N. 
W. 591, 594. 


DIVERSITE DES COURTS. A treatise on 
courts and their jurisdiction, written in 
French in the reign of Edward III. as is sup- 
posed, and by some attributed to Fitzherbert. 
It was first printed in 1525, and again in 1534. 
Crabb, Eng. Law, 330, 483. 


DIVERSITY. In criminal pleading. A plea 
by the prisoner in bar of execution, alleging 
that he is not the same who was attainted, 
upen which a jury is immediately impaneled 
to try the collateral issue thus raised, viz., 
the identity of the person, and not whether 
he is guilty or innocent, for that has been al- 
ready decided. 4 Bl. Comm. 396, 


DIVERSITY OF CITIZENSHIP. A phrase 
used with reference to the jurisdiction of the 


federal courts, which, under the Constitution 
(art. 3, § 2) and Judicial Code, § 24 (28 USCA - 


§ 41), extends to cases between citizens of 
different states, designating the condition ex- 
isting when the party on one side of a law- 
suit is a citizen of one state, and the party 
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on the other side is a citizen of another state. 
When this is the basis cf jurisdiction, all the 
persons on one side of the controversy must 
be citizens of different states from all the 
persons on the other side. Sewing Mach. Co.’s 
Case, 18 Wall. 553, 21 L. Ed. 914; Mexican 
Cent. R. Co. v. Pinkney, 149 U. S. 194, 13 S. 
Ct. 859, 37 L. Ed. 699; Albert Pick & Co. v. 
Cass-Putnam Hotel Co. (D. C.) 41 F.(2d) 74; 
Soptich v. St. Joseph Nat. Croation Bene 
ficiary Ass'n (D. C.) 34 F.(2d) 566, 


DIVERSO INTUITU. Lat. With a different 
view, purpose, or design; in a different view 
or point of view; by a different course or 
process. 1 W. Bl. 89; 4 Kent Comm. 211, 
note. . 


DIVERSORIUM. In old English law. A lodg- 
ing or inn. Townsh. Pl. 38. 


DIVERT. To turn aside; to turn out of the 
way; to alter the course of things. Usually 
applied to water-courses. Ang. Water-Cours- 
es, § 97 et seq. Sometimes to roads. 8 East, 
394. 


DIVES. In the practice of the English chan- 
cery division, “dives costs” are costs on the 
ordinary scale, as opposed to the costs former- 
ly allowed to a successful pauper suing or 
defending in formé pauperis, which consisted 
only of his costs out of pocket. Daniell, Ch. 
Pr. 43. 


DIVEST. Equivalent to devest, (g. v.) 


DIVESTITIVE FACT. Any act or event that 
extingnishes or modifies a jural relation. 
Kocourek, Jural Relations (2d ed.) 17. 


Divide et impera, cum radix et vertex imperii in 
obedientium consensu rata sunt. 4 Inst. 35. 
Divide and govern, since the foundation and 
crown of empire are established in the con- 
sent of the obedient. 


DIVIDEND. A fund to be divided. The 
share allotted to each of several persons en- 
titled to share in a division of profits or prop- 
erty. Thus, dividend may denote a fund set 
apart by a corporation out of its profits, to 
be apportioned among the shareholders, or 
the proportional amount falling to each. In 
bankruptcy or insolvency practice, a dividend 
is a proportional payment to the creditors out 
of the insolvent estate. State v. Comptroller. 
of State, 54 N. J. Law, 135, 23 A. 122; Trus- 
tees of University v. North Carolina R. Co., 
76 N. ©. 108, 22 Am. Rep. 671; De Koven v. 
Alsop, 205 Il. 308, 68 N. E. 930, 63 L. R. A. 
587; Hyatt v. Allen, 56 N. Y. 553, 15 Am. Rep. 
449; Cary v. Savings Union, 22 Wall. 38, 22 
L. Ed. 779; In re Ft. Wayne Electrie Corp. 
(D. ©.) 94 F, 109; In re Fielding (D. C.) 96 
F. 800; Indiana Veneer & Lumber Co. v. 
Hageman, 57 Ind. App. 668, 105 N. E. 253, 256; 
Chattanooga. Sav. Bank v. Brewer (C. ©. A.) 
17 F.(2d) 79, 80; Th re Wilson’s Estate, 85 
Or. 604, 167 P. 580, 584; In re Thompson’s 
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Estate, 262 Pa. 278, 105 A. 273, 274; Jefferson 
Banking Co. v. Trustees of Martin Institute, 
146 Ga. 383, 91 S. E. 468, 468; Young v. Ly- 
ons Milling Co., 124 Kan. 83, 257 P. T1T, 719; 
Petty v. Hagan, 205 Ky. 264, 265 S. W. 787, 
789; Knight v. Alamo Mfg. Co., 190 Mich. 
223, 157 N. W. 24, 25,6 A. L. R. 789; In re 
Romney’s Estate, 60 Utah, 173, 207 P. 139, 
143; Rossi v. Rex Consol. Mining Co., 108 
Wash. 296, 183 P. 120, 121; Sexton v. C. L. 
Percival Co., 189 Iowa, 586, 177 N. W. 83, 88; 
Wilder v. Trefry, 234 Mass. 470, 125 N. E. 
689; People v. White, 85 Cal. App. 241, 259 
P. 76, 81. 


“Dividends,” common or preferred, are what 
shareholder earns from property without liability 
in case dividends are not paid. Commonwealth v. 
Philadelphia Rapid Transit Co., 287 Pa, 190, 134 A. 
455, 458, : 


In Old English Law 


The term denotes one part of an indenture, 
(a. v.) 
Cumulative Dividend 


A dividend, usually preferred, which if not 
earned or paid, pursuant to agreement must 
be paid at some subsequent date. Lockwood 
v. General Abrasive Co., 205 N. Y. 8. 511, 513, 
210 App. Diy. 141; Spear v. Rockland-Rock- 
port Lime Co., 113. Me. 285, 98 A. 754, 756, 6 
A. L. R. 793; Johnson v. Johnson & Briggs, 
138 Va. 487, 122 S. Ð. 100, 102. 


Dividend Addition 


Something added to the policy in the form 
of paid-up insurance, and does not mean un- 
apportioned assets or surplus. Jefferson v. 
New York Life Ins. Co., 151 Ky. 609, 152 S. 
W. 780, 783. 

Ex Dividend 


A phrase used by stock brokers, meaning 
that a sale of corporate stock does not carry 
with it the seller’s right to receive his pro- 
portionate share of a dividend already de- 
clared and shortly payable. 


Preferred Dividend 


One paid on the preferred stock of a cor- 
poration; a dividend paid to one class of 
shareholders in priority to that paid to an- 
other. Chaffee v. Railroad Co., 55 Vt. 129; 
Taft v. Railroad Co., 8 R. I. 310, 5 Am. Rep. 
575; Jefferson Banking Co. y. Trustees of 
Martin Institute, 146 Ga. 383, 91 S. E. 463, 
468. 

_ Scrip Dividend 


One paid in scrip, or in certificates of the 
ownership of a corresponding amount of cap- 
ital stock of the company thereafter to be 
issued. Bailey v. Railroad Co., 22 Wall. 604, 
22 L. Ed. 840. ` 

Stock Dividend 


One paid in stock, that is, not in money, but 
in a proportional number of shares of the 
capital stock of the company, which is ordi- 
narily increased for this purpose to a cor- 
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responding extent. Kaufman v. Charlottes- 
ville Woolen Mills Co., 93 Va. 673, 25 S. E. 
1003; Thomas v. Gregg, 78 Md. 545, 28 A. 565, 
44 Am. St. Rep. 310. A stock dividend is not 
in the ordinary sense a dividend, which is a 
cash distribution to stockholders of profits on 
their investments, but rather it is an increase 
in the number of shares declared out of profits, 
the increased number representing exactly 
the same property as was represented by the 
smaller number of shares. Graves v. Graves, 
94 N. J. Eq. 268, 120 A. 420, 424; Booth vV. 
Gross, Kelley & Co., 30 N. M. 465, 238 P. 
829, 831, 41 A. L. R. 868. It is really nothing 
more than a process in corporation book- 
keeping. Hayes v. St. Louis Union Trust Co. 
(Mo. Sup.) 298 S. W. 91, 98. 


DIVIDENDA. In old records. An inden- 
ture; one counterpart of an indenture. 


DIVINARE. Lat. To divine; to conjecture 
or guess; to foretell. Divinatio, a conjectur- 
ing or guessing. 


Divinatio, non interpretatio est, quae omnino 
recedit a litera. That is guessing, not inter- 
pretation, which altogether departs from the 
letter. Bac. Max. 18, (in reg. 3,) citing Yearb. 
3 Hen. VI. 20. 


DIVINE LAWS. Those ascribed to ‘God. 
Mayer v. Frobe, 40 W. Va. 246, 22 8. E. 58; 
Borden v. State, 11 Ark. 527, 44 Am. Dec. 217. 


DIVINE RIGHT OF KINGS. The right of a 
king to rule as posited by the patriarchal the- 
ory of government, especially under the doc- 
trine that no misconduct and no dispossession 
ean forfeit the right of a monarch or his heirs 
to the throne, and to the obedience of the peo- 
ple. Webster, Dict. This theory “was in its 
origin directed, not against popular liberty, 
but against papal and ecclesiastical claims to 
supremacy in temporal as well as spiritual af- 
fairs.” Figgis, “The Theory of the Divine 
Right of Kings.” 


DIVINE SERVICE. Divine service was the 
name of a feudal tenure, by which the ten- 
ants were obliged to do some special divine 
services in certain; as to sing so many mass- 
es, to distribute such a sum in alms, and the 
like. (2 Bl Comm. 102; 1 Steph. Comm. 
227.) It differed from tenure in frankalmoign, 
in this: that, in case of the tenure by divine 
service, the lord of whom the lands were 
holden might distrain for its nonperformance, 
whereas, in case of frankalmoign, the lord 
has no remedy by dictraint for neglect of the 
service, but merely a right of complaint to the 
visitor to correct it. Mozley & Whitley. 


DIVISA. In old English law. A device, 
award, or decree; also a devise; also bounds 
or limits of division of a parish or farm, 
ete. Cowell. Also a court held on the bound- 
ary, in order to settle disputes of the tenants, 


DIVISIBLE 
Divisibilis est semper divisibills. A thing divis- 
ible may be forever divided. 


DIVISIBLE. That which is susceptible of 
being divided. 


DIVISIBLE CONTRACT. One which is in its 
nature and purposes susceptible of division 
and apportionment, having two or more parts 
in. respect to matters and things contemplated 
and embraced by it, not necessarily dependent 
on each other nor intended by the parties so 
to be. Horseman v. Horseman, 43 Or. 83, 
72 P. 698; Orenstein y. Kahn, 13 Del. Ch. 376, 
119 A. 444, 446; Stavisky v. General Footwear 
Co. (City Ct. N. Y.) 185 N. Y. S. 760, 761. 


DIVISIBLE OBLIGATION. See Obligation. 


DIVISIBLE OFFENSE. One that includes 
one or more offenses of lower grade, e. g., 
murder includes assault, battery, assault with 
intent to kill, and other offenses. Williams y. 
State, 20 Ala. App. 604, 104 So. 280, 281. 


DIVISIM. In old English law. 
separately. Bract. fol. 47. 


DIVISION. In English law. One of the 
smaller subdivisions of a county. Used in 
Lincolnshire as synonymous with “riding” in 
Yorkshire, 


DIVISION OF OPINION. In the practice of 
appellate courts, this term denotes such a 
disagreement among the judges that there 
is nota majority in favor of any one view, 
and hence no decision can be rendered on 
the case. But it sometimes also denotes a 
division into two classes, one of which may 
comprise a majority of the judges; as when 
we speak of a decision having proceeded from 
a “divided court.” 


Severally ; 


DIVISIONAL COURTS. Courts in England, 
consisting of two or (in special cases) more 
judges of the high court of justice, sitting 
to transact certain kinds of business which 
cannot be disposed of by one judge. 


DIVISUM IMPERIUM. Lat. A divided ju- 
risdiction. Applied, e. g., to the jurisdiction 
of courts of common law and equity over the 
same subject. 1 Kent, Comm. 366; 4 Steph. 
Comm. 9. 


DIVORCE. The legal separation of man and 
wife, effected, for cause, by the judgment, of 
a court, and either totally dissolving the mar- 
riage relation, or suspending its effects so 
far aş concerns the cohabitation of the par- 
ties. Atherton v. Atherton, 181 U. 8. 155, 
21 S. Ct. 544, 45 L. Hd. 794; Miller v. Miller, 
33 Cal. 855; Cast v. Cast, 1 Utah, 112; Orth- 
wein v. Germania Life Ins. Co. of City of 
New York, 261 Mo. 650, 170 S. W. 885, 890. 
Sometimes it includes “annulment.” Millar 
v. Millar, 175 Cal. 797, 167 P. 394, 398, L. R. A. 
1918B, 415, Ann. Cas. 1918, 184; Kellogg Y. 
Kellogg, 122 Misc. 734, 203 N. Y. S. 757, 765; 
Hart v. Hart, 198 Ill. App. 555, 557. 
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The dissolution is termed “divorce from the bond 


- of matrimony,” or, in the Latin form of the ex- 


pression, “a vinculo matrimonii; the suspension, 
“divorce from bed and board,” “a mensa et thoro.” 
The former divorce puts an end to the marriage; 
the latter leaves it in full force. 2 Bish. Mar. & 
Div. $ 225. 

The term “divorce” is now applied, in England, 
both to decrees of nullity and decrees of dissolu- 
tion of marriage, while in America it is ordinarily 
used only in cases of divorce a mensa or a vinculo, 
a decree of nullity of marriage being granted for 
the causes for which a divorce a vinculo was for- 
merly obtainable in England. 


—Divorce a mensa et thoro. A divorce from 
table and bed, or from bed and board. A par- 
tial or qualified divorce, by which the parties 
are separated and forbidden to live or cohabit 
together, without affecting the marriage it- 
self. 1 BI. Comm. 440; 3 Bl. Comm. 94; 2 
Steph. Comm. 311; 2 Bish. Mar. & Div. § 225: 
Miller v. Clark, 23 Ind. 370; Rudolph v. Ru- 
dolph (Super. Buff.) 12 N. Y. Supp. 81; Zule 
v. Zule, 1 N. J. Eq. 99; Atkeson v. Sovereign 
Camp, W. O. W., 90 Okl. 154, 216 P. 467, 471, 
32 A. L. R. 1108; McWilliams v. McWilliams, 
216 Ala. 16, 112 So. 318, 319; Ex parte State 
ex rel. Tissier, 214 Ala. 219, 106 So. 866, 868. 


=—Divorce a vinculo matrimonii. A divorce 
from the bond of marriage. A total divorce 
of husband and wife, dissolving the marriage 
tie, and releasing the parties wholly from 
their matrimonial obligations. 1 Bl. Comm. 
440; 2 Steph. Comm. 310, 311; 2 Bish. Mar. 
& Div. § 225; De Roche v. De Roche, 12 N. 
D. 17, 94 N. W. 770; Ex parte State ex rel. 
Tissier, 214 Ala. 219, 106 So. 866, 868. 


—Foreign divorce. A divorce obtained out of 
the state or country where the marriage was 
solemnized. 2 Kent, Comm. 106, et seq. 


—Limited divorce. A divorce from bed and 
board: or a judicial separation of husband 
and wife not dissolving the marriage tie. 


-—Divorce suit. A “divorce suit” is a civil 
proceeding founded on a matrimonial wrong, 
wherein the married parties are plaintiff and © 
defendant, and the government, or public, oc- 
cupies, without being mentioned in the plead- 
ings, the position of a third party, resulting 
in a triangle and otherwise sui generis action 
of tort. Grant v. Grant (Tex. Civ. App.) 286 
S. W. 647, 650; Gallemore v. Gallemore, 94 
Fla. 516, 114 So. 371, 372. 


Divortium dicitur a divertendo, quia vir diverti- 
tur ab uxore. Co. Litt. 235. Divorce is called 
from divertendo, because a man is diverted 
from his wife. 


DIXIEME. Fr. Tenth; the tenth part. Ord. 
Mar. liv. 1, tit. 1, art. 9. 


‘In Old French Law 
‘ An income tax payable to. the crown. 


Steph, Lect. 359, 
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DO. Lat. I give. The ancient and aptest 
word of feoffment and of gift. 2 BI. Comm. 
310, 316; Co. Litt. 9. 


DO, DICO, ADDICO. Lat. I give, I say, I 
adjudge. Three words used in the Roman 
law, to express the extent of the civil juris- 
diction of the pretor. Do denoted that he 
gave or granted actions, exceptions, and judi- 
ces; dico, that he pronounced judgment; ad- 
dico, that he adjudged the controverted prop- 
erty, or the goods of the debtor, etc., to the 
plaintiff. Mackeld. Rom. Law, § 39. 


DO, LEGO. Lat. I give, I bequeath: or I 
give and bequeath. The formal words of mak- 
ing a bequest or legacy, in the Roman law. 
Titio et Seio hominem Stichum do, lego, I 
give and bequeath to Titius and Seius my 
man Stichus. Inst. 2, 20, 8, 30, 31. The ex- 
pression is literally retained in modern wills. 


DO UT DES. Lat. I give that you may give; 
I give [you] that you may give [me] A 
formula in the civil law, constituting a gen- 
eral division under which those contracts 
(termed “innominate’”’) were classed in which 
Something was given by one party as a con- 
sideration for something given by the other. 
Dig. 19, 4; Id, 19, 5, 5; 2 BL Comm, 444, 


DO UT FACIAS. Lat. I give that you may 
do; I give [you] that you may do or make 
{for me.] A formula in the civil law, under 
which those contracts were classed in which 
one party gave or agreed to give money, in 
consideration the other party did or perform- 
ed certain work. Dig. 19, 5,5; 2 Bl. Comm. 
444, 


In this and the foregoing phrase, the conjunction 
“ut? is not to be taken as the technical means of 
expressing a consideration, In the Roman usage, 
this word imported a modus, that is, a qualification ; 
while a consideration (causa) was more aptly ex- 
pressed by the word “quia.” 


DOCIMASIA PULMONUM. In medical juris- © 


prudence. The hydrostatic test used chiefly 
in cases of alleged infanticide to determine 
whether the child was born alive or dead. 
See Hydrostatic Test. 


DOCK, v. To curtail or diminish, as to dock 
an entail. 


DOCK, n. The cage or inclosed space in a 
criminal court where prisoners stand when 
brought in for trial. 

The space, in a river or harbor, inclosed 
between two wharves. City of Boston v. Le- 
craw, 17 How. 434, 15 L. Ed. 118; Bingham 
v. Doane, 9 Ohio, 167. 

A slip or waterway extending between two 
piers or projecting wharfs for the reception 
of ships, sometimes including the piers them- 
selves. Wescott v. American Creosoting Co., 
86 N. J. Eq. 104, 97 A. 493, 494, 


“A dock is an artificial basin in connection with 
a harbor, used for the reception of vessels in the 
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taking on or discharging of their cargoes, and 
provided with gates for preventing. the rise and 
fall of the waters occasioned by the tides, and 
keeping a uniform level within the docks.” Perry 
v. Haines, 191 U. S. 17, 24 S. Ct 8, 48 L. Ed. 73. 


DOCKAGE. A charge against vessels for the 

privilege of mooring to the wharves or in the 

slips. People v. Roberts, 92 Cal. 659, 28 Pac. . 
689. A pecuniary compensation for the use 

of a dock while a vessel is undergoing repairs. 

Ives v. The Buckeye State, 13 Fed. Cas. 184; 

The Indomable (C. ©. A.) 279 F. 827, 831; 

Wilkens v. Trafikaktiebolaget Grangesberg 

Okelosund (C. ©. A.) 10 F.2d) 129, 131. 


DOCK-MASTER. An officer invested with 

powers within the docks, and a certain dis- 

tance therefrom, to direct the mooring and 

removing of ships, so as to prevént obstruc- ` 
tion to the dock entrances. Mozley & White- 

ley. 


DOCK WARRANT. In English law. A war- 
rant given by dock-owners to the owner of 
merchandise imported and warehoused on the 
dock, upon the faith of the bills of lading, as 
a recognition of his title to the goods. It is 
a negotiable instrument. Pull. Port of Lon- 
don, p. 375. 


DOCKET, v. To abstract and enter in a book, 
3 Bl. Comm. 397, 398. To make a brief entry 
of any proceeding in a court of justice in the 
docket. 


DOCKET, x. A minute, abstract, or brief en- 
try; or the book containing such entries. 
A small piece of paper or parchment having 
the effect of a larger. Blount. 


In Practice 


A formal record, entered in brief, of the 
proceedings in a court of justice. 

A book containing an entry in brief of all 
the important acts done in court in the con- 
duct of each case, from its inception to its 
conclusion. Pub, St. Mass. 1882, p. 1290. 

The name of “docket” or “trial docket” is 
sometimes given to the list or calendar of 
causes set to be tried at a specified term, pre- 
pared by the clerks for the use of the court 
and bar. 


Kinds of Dockets 


An appearance docket is one in which the 
appearances in actions are entered, contain- 
ing also a brief abstract of the successive 
steps in each action. A bar docket is an un- 
official paper consisting of a transcript of the 
docket for a term of court, printed for dis- 
tribution to members of the bar. Gifford v. 
Cole, 57 Iowa, 272, 10 N. W. 672. An execu- 
tion docket is a list of the executions sued 
out or pending in the sheriff’s office. A judg- 
ment docket is a list or docket of the judg- 
ments entered in a given court, methodically 
kept by the clerk or other proper officer, open 
to public inspection, and intended to afford 
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official notice to interested parties of the ex- 
istence or lien of judgments. 


In General 


--Docket fee. An attorney’s fee, of a fixed 
sum, chargeable with or as a part of the costs 
of the action, for the attorney of the success- 
ful party; so called because chargeable on the 
docket, not as a fee for making docket en- 
tries. Bank v. Neill, 18 Mont. 377, 34 Pac. 
180; Goodyear v. Sawyer (C. C.) 17 Fed. 2. 


—Docket, striking a. A phrase formerly used 
in English bankruptey practice. It referred 
to the entry of certain papers at the bankrupt- 
ey Office, preliminary to the prosecution of the 
fiat against a trader who had become bank- 
rupt. These papers consisted of the affidavit, 
the -bond, and the petition of the creditor, 
and their object was to obtain from the lord 
chancellor his fiat, authorizing the petitioner 
to prosecute his complaint against the bank- 
rupt in the bankruptcy courts. Brown. 


DOCKMASTERS. Officers appointed to di- 
rect the mooring of ships, so as to prevent the 
obstruction of dock entrances. 


DOCTOR, v. To prescribe or treat medically 
or to treat as a doctor or physician. Haines 
v. Indiana Trust Co., 95 Ind. App. 651, 131 
N. E. 89, 91. 


DOCTOR, n. A learned man; one qualified 
to giye instruction of the higher order in a 
science or art; particularly, one who has re- 
ceived the highest academical degree in his 
art or faculty, as, a doctor of laws, medicine, 
or theology. In colloquial language, how- 
ever, the term is practically restricted to 
practitioners of medicine, Harrison v. State, 
102 Ala. 170, 15 South. 568; State v. Mce- 
Knight, 131 N. C. 717, 42 8. E. 580, 59 L, R. 
A. 187; Commonwealth v. New England Col- 
lege of Chiropractic, 221 Mass. 190, 108 N. 
E. 895, 897; Corsi v. Maretzek, 4 E. D. Smith 
N. Y.) 1. 


DOCTOR AND STUDENT. The title of a 
work written by St. Germain in the reign of 
Henry VIII. in which many principles of the 
common law are discussed in a popular man- 
ner. It is in the form of a dialogue between 
a doctor of divinity and a student in law, 
and has always been considered a book of 
merit and authority. 1 Kent, Comm. 504; 
Crabb, Eng. Law, 482. 


DOCTORS’ COMMONS. An institution near 
St. Paul’s Churchyard, in London, where, for 
along time previous to 1857, the ecclesiastical 
and admiralty courts used to be held, 


DOCTRINE. A rule, principle, theory, or 
tenet of the Iaw; as, the doctrine of merger, 
the doctrine of relation, etc. 


DOCTRINAL INTERPRETATION. 
terpretation. 


See In- 
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DOCUMENT. An instrument on which is 
recorded, by means of letters, figures, or 
marks, matter which may be evidentially 
used. In this sense the term “document” 
applies to writings; to words printed, litho- 
graphed, or photographed; to seals, plates, 
or stones on which inscriptions are cut or en- 
graved; to photographs and pictures; to 
maps or plans. The inscription may be on 
stone or gems, or on wood, as well as on pa- 
per or parchment. 1 Whart. Ev. § 614; John- 
son Steel Street-Rail Co. v. North Branch 
Steel Co. (C. C.) 48 F. 194; Arnold v. Water 
Co., 18 R. I. 189, 26 A. 55, 19 L. R. A. 602; 
Hayden v. Van Cortlandt, 32 N. Y. S. 507, 84 
Hun, 150. It has various statutory mean- 
ings. Hays v. Hinkle (Tex. Civ. App.) 193 
S. W. 153, 155; Cohn v. U. S. (C. C. A.) 258 
F. 355, 361; Smith v. Lingelbach, 177 Wis. 
170, 187 N. W. 1007, 1008; Broadway Furni- 
ture Co. v. Superior Court (R. I.) 123 A. 556, 
567; Cudahy Packing Co. v. U. S. (O. C. A.) 
15 F.(2d) 133, 185; Paola v. Porter Bros., 205 
N. Y. 8. 281-283, 209 App. Div. 716; Jordan 
v. Logia Suprema de la Alianza Hispano- 
Americana, 23 Ariz. 584, 206 P. 162, 163, 24 
A. L R. 974. ` 

In the plural, the deeds, agreements, title- 
papers, letters, receipts, and other written in- 
struments used to prove a fact. 


in the Civil Law 


Evidence delivered in the forms estab- 
lished by law, of whatever nature such evi- 
dence may be. The term is, however, applied 
principally to the testimony of witnesses. 
Sav. Dr. Rom. § 165. 


In General 


—Ancient documents. Deeds, wills, and other 
writings more than thirty years old are so 
called; they are presumed to be genuine with- 
out express proof, when coming from the 
proper custody. 


—Foreign document. One which was prepared 
or executed in, or which comes from, a foreign 
state or country. 


—Judicial documents. Proceedings relating to 
litigation. They are divided into (1) judg- 
ments, decrees, and verdicts; (2) depositions, 
examinations, and inquisitions taken in the 
course of a legal process; (3) writs, warrants, 
pleadings, etc., which are incident to any ju- 
dicial proceedings. See 1 Starkie, Ev. 252. 


—Public document. A state paper, or other 
instrument of public importance or interest, 
issued or published by authority of congress 
or a state legislature. Also any document or 
record, evidencing or connected with the pub- 
lic business or the administration of public 
affairs, preserved in or issued by any depart- 
ment of the government. See Hammatt v. 
Emerson, 27 Me. 335, 46 Am. Dec. 598. One 
of the publications printed by order of con- 


gress- or either house thereof, McCall v. U. 


` 
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S., 1 Dak. 828, 46 N. W. 608. Broadly, any 
document open to public inspection. Flint v. 
Stone Tracy Co., 220 U. S. 107, 31 S. Ct. 342, 
55 L. Ed. 389, Ann. Cas. 1912B, 1312. 


Documentary evidence. Such evidence as is 
furnished by written instruments, inserip- 
tions, documents of all kinds, and also any 
inanimate objects admissible for the purpose, 
as distinguished from “oral” evidence, or that 
delivered by human beings viva voce. 


DODRANS. Lat. In Roman law. A sub- 
division of the es, containing nine uncie; the 
proportion of'nine-twelfths, or three-fourths. 
2 Bl. Comm. 462, note. 


DOE, JOHN. The name of the fictitious plain- 
tiff in the action of ejectment. 3 Steph. 
Comm. 618. 


DOED-BANA. In Saxon law. The actual 
perpetrator of a homicide. 


DOER. In Scotch law. An agent or attorney. 
1 Kames, Eq. 325. 


DOG-DRAW. In old forest law. The mani- 
fest deprehension of an offender against veni- 
son in a forest, when he was found drawing 
after a deer by the scent of a hound led in 
his hand; or where a person had wounded a 
deer or wild beast, by shooting at him, or oth- 
erwise, and was caught with a dog drawing 
after him to receive the same. Manwood, For- 
est Law, 2, c. 8, 


DOG-LATIN. The Latin of illiterate per- 
sons; Latin words put together on the Eng- 
lish grammatical system. 


DOGGER. In maritime law. A light ship 
or vessel; dogger-jish, fish brought in ships. 
Cowell. 


DOGGER-MEN. Fishermen that belong to 
dogger-ships. 


DOGMA. In the civil law. A word occasion- 
ally used as descriptive of an ordinance of 
the senate. See Nov. 2, 1, 1; Dig. 27, 1, 6. 


DOING. The formal word by which services 
were reserved and expressed in old conyey- 
ances; as “rendering” (reddendo) was expres- 
sive of rent. Perk. c, 10, §§ 625, 635, 638. 


DOING BUSINESS. Within the meaning of 
statutes pertaining to service of process on 
foreign corporations, equivalent to conducting 
or managing business. Wichita Film & Sup- 
ply Co. v. Yale, 194 Mo. App. 60, 184 S. W. 
119. A foreign corporation is “doing busi- 
ness” within a state, making it amenable to 
process therein, if it does business therein 
in such a manner as to warrant the inference 
that it is present there; Cannon Mfg. Co. v. 
Cudahy Packing Co. (D. C) 292 F. 169, 171; 
or that it has subjected itself to the jurisdic- 
tion and laws in which the service is made; 
W. J. Armstrong Co. v. New York Cent. & 
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H. R. R. Co.,'129 Minn. 104, 151 N. W. 917, 
919, L. R. A. 1916E, 232, Ann. Cas. 1916F, 335 ; 
Smithson v. Roneo (D. C.) 231 F. 349, 352; 
Shambe v. Delaware & H. R. Co., 288 Pa. 240, 
135 A. 755, 757. The doing of business is the 
exercise in the state of some of the ordinary 
functions for which the corporation was or- 
ganized. Davis & Worrell v. General Mo- 
tors Acceptance Corporation, 153 Ark. 626, 
241 S. W. 44, 46; State v. Superior Court of 
Yakima County, 186 Wash. 653, 241 P. 303, 
304; Hoffstater v. Jewell, 33 Idaho, 439, 196 
P. 194, 195. What constitutes “doing busi- 
ness” depends on the facts in each particular 
case. Walton N. Moore Dry Goods Co. v. 
Commercial Industrial Co. (C. ©. A.) 282 F. 
21,25. The activities of the corporation, how- 
ever, must represent a more or less continu- 
ous effort; Knapp v. Bullock Tractor Co. (D. 
©.) 242 F. 543, 550; Lloyd Thomas Co. v. 
Grosvenor, 144 Tenn. 347, 233 S. W. 669, 670; 
Ruff v. Manhattan Oil Co. of Delaware, 172 
Minn. 585, 216 N. W. 831, 332; Johnson v. 
Cass & Emerson, 91 Vt. 103, 99 A. 633, 635; 
or be of a systematic and regular nature; 
Cunningham v. Mellin’s Food Co. of North 
America, 201 N: Y. S. 17, 18, 121 Mise. 353; 
Home Lumber Co. y. Hopkins, 107 Kan. 153, 
190 P. 601, 605, 10 A. L. R. 879. The trans- 
action of single piece of business is not 
enough. State v. Second Judicial District 
Court in and for Washoe County, 48 Nev. 
53, 226 P. 1106; Dover Lumber Co. v. Whit- 
comb, 54 Mont. 141, 168 P..947, 950; Cockburn 
v. Kinsley, 25 Colo, App. 89, 185 P. 1112, 1116; 
Interstate Const. Co. v. Lakeview Canal Co., 
31 Wyo. 191, 224 P. 850, 852; Wood & Selick 
v. American Grocery Co., 96 N. J. Law, 218, 
114 A. 756, 757; North Dakota Realty & Inv. 
Co. v. Abel, 85 Ind. App. 563, 155 N. E. 46, 48; 
Brioschi-Minuti Co. v. Elson-Williams Const. 
Co., 41 N. D. 628, 172 N. W. 239, 240; Ander- 
son v. Morris & E. R. Oo. (C. ©. A.) 216 F. 
83, 87. Contra, Tripp State Bank of Tripp v. 
Jerke, 45 8. D. 448, 188 N. W. 314, 315; Boddy 
v. Continental Inv. Co., 18 Ala. App. 65, 88 So. 
294, 295; Buhler v. E. T. Burrowes Co. (Tex. 
Civ. App.) 17I S. W. 791, 798 (but see Tyler v. 
Consolidated Portrait Frame Co. [Tex. Civ. 
App.}] 191 S. W. 710). 


DOITKIN, or DOIT. A base coin of small 
value, prohibited by St. 8 Hen. V. c. 1. We 
still retain the phrase, in the common say- 
ing, when we would undervalue a man, that 
he is not worth a doit. Jacob. 


DOLE. A part, share, or portion, as of a 
meadow. To “dole out” anything is to deal 
or distribute in small portions. Holthouse. 


In Scotch Law 
Criminal intent; evil design. Bell, Dict. 
voc. “Crime.” 


DOLEANCE. A peculiar appeal in the Chan- 
nel Islands. It is a personal charge against 
a judicial officer, either of misconduct or of 


DOLES 


negligence, _L. R. 6 P. C. 155. Tt still exists 
in a modified form. L. R. 5 A. C. 348. See 
48 L. Jour. 281. 


DOLES, or DOOLS. Slips of pasture left 
between the furrows of plowed land. 


DOLG. Sax. A wound. Spelman. 


DOLG-BOTE. A recompense for a scar or 
wound, Cowell, 


DOLI. Lat. 


DOLLAR. The unit employed in the United 
States in calculating money values. It is 
coined both in gold and silver, and is of the 
value of one hundred cents. Thompson v. 
State, 90 Tex. Cr. R. 125, 234 S. W. 406, 408. 


DOLO. In Spanish law. Bad or mischie- 
vous design. White, New Recop. b. 1, tit. 1, e. 
1, § 3. 


Dolo facit qui petit quod redditurus est. He 
acts. with guile who demands that which he 
will have to return. Broom, Max. 346. 


See Dolus. 


Dolo mato pactum se non servaturum. Dig. 
2, 14, 7,§ 9. An agreement induced by fraud 
cannot stand. 


Dolosus versatur in generalibus. A person 
intending to deceive deals in general terms. 
Wing. Max. 636; 2 Coke, 34a; 6 Clark & F. 
699; Broom, Max. 289. 


Dolum ex indiciis perspicuis probari convenit. 
Fraud should be proved by clear tokens. 
Code, 2, 21, 6; 1 Story, Cont. § 625. 


DOLUS. In the civil law. Guile; deceit- 
fulness; malicious fraud. A fraudulent ad- 
dress or trick used to deceive some one; a 
fraud. Dig. 4, 3, 1. Any subtle contrivance 
by words or acts with a design to circumvent. 
2 Kent, Comm. 560; Code, 2, 21. 

Such acts or omissions as operate as a de- 
ception upon the other party, or violate the 
just confidence reposed by him, whether there 
be a deceitful intent (malus animus) or not. 
Poth, Traité de Dépôt, nn. 28, 27; Story, 
Bailm. § 20a; 2 Kent, Comm. 506, note. 

Fraud, willfulness, or intentionality. In 
that use it is opposed to culpa, which is negli- 
gence merely, in greater or less degree. The 
policy of the law may sometimes treat ex- 
treme culpa as if it were dolus, upon the 
Maxim culpa dolo comparatur. A person is 
always liable for dolus producing damage, 
but not always for culpa producing damage, 
even though extreme, e. g., a depositary is 
only liable for dolus, and not for negligence. 
Brown. ` 


—Dolus bonus, dolus malus. -In a wide sense, 
the Roman law distinguishes between “good,” 
or rather “permissible” dolus and “bad” or 
fraudulent dolus. The former is justifiable or 
allowable deceit; it is that which a man may 
employ in self-defense against. an unlawful 
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attack, or for another permissible purpose, as 
when one dissembles the truth to prevent a 
lunatic from injuring himself or others. The 
latter exists where one intentionally mis- 
leads another or takes advantage of another's 
error wrongfully, by any form of deception, 
fraud, or cheating. Mackeld. Rom. Law, $ 
179; Broom, Max. 349; 2 Kent, Comm. 560, 
note. 


—Dolus dans locum contractui. Fraud (or de- 
ceit) giving rise to the contract; that is, a 
fraudulent misrepresentation made by one of 
the parties to the contract, and relied upon by 
the other, and which was actually instrument- 
al in inducing the latter to enter into the con- 
tract. 


—Doli capax. Capable of malice or criminal 
intention; having sufficient discretion and 
intelligence to distinguish between right and 
wrong, and so to become amenable to the 
criminal laws. 


—Doli incapax. Incapable of criminal inten- 
tion or malice; not of the age of discretion; 
not possessed of sufficient discretion and in- 
telligence to distinguish between right and 
wrong to the extent of being criminally re- 
sponsible for his actions. 


Dolus auctoris non nocet successori. The 
fraud of a predecessor prejudices not his suc- 
eessor. 


Dolus circuitu non purgatur. Fraud is not 
purged by circuity. Bac. Max. 4; Broom, 
Max. 228, 


Dolus est machinatio, cum aliud dissimulat 
aliud agit. Lane, 47. Deceit is an artifice, 
since it pretends one thing and does another. 


Dolus et fraus nemini patrocinentur, (patreci- 
nari debent.) Deceit and fraud shall excuse 
or benefit no man. Yearb. 14 Hen. VIII. 8; 
Best, Ev. p. 469, § 428; 1 Story, Eq. Jur. $ 
395. 


Dolus latet in generalibus. Fraud lurks in 
generalities. Tray. Lat. Max. 162. 


Dolus versatur in generalibus. Fraud deals 
in generalities. 2 Coke, 34a; 3 Coke, 81a. 


DOM. PROC. An abbreviation of Domus Pro- 
cerum or Domo Procerum; the house of lords 
in England. Sometimes expressed by the let- 
ters D. P. 


DOMAIN. The complete and absolute own- 
ership of land; a paramount and individual 
right of property in land. People v. Shearer, 
30 Cal. 658. Also the real estate so owned. 
The inherent sovereign power claimed by the 
legislature of a state, of controlling private 
property for publie uses, is termed the “right 
of eminent domain.” 2 Kent, Comm. 339. 
See Eminent Domain. 


A distinction has been made between “property” 
and “domain,” The former is said-to be. that. qual- 
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ity which is conceived to be in the thing itself, 
considered. as belonging to such or such person, 
exclusively of all others, By the latter is under- 
stood that right which the owner has of disposing 
of the thing. Hence “domain” and’ “property” are 
said to be correlative terms. The one is the ac- 
tive right to dispose of; the other a passive quality 
which follows the thing and places it at the disposi- 
tion of the owner. 3 Toullier, no. 83. 


National Domain 


A term sometimes applied to the aggregate 
of the property owned directly by a nation. 
Civ. Code La. art. 486. 


Public Domain 


This term embraces all lands, the title to 
which is in the United States, including as 
well land occupied for the purposes of federal 
buildings, arsenals, dock-yards, etc, as land 
of an agricultural or mineral character not 
yet granted to private owners. Barker y. 
Harvey, 21 8. Ct. 680, 181 U. S. 481, 45 L 
Ed. 963; Day Land & Cattle Co. v. State, 68 
Tex. 526, 4 S. W. 865. 


DOMBEC, DOMBOC. (Sax. From dom, judg- 
ment, and bec, boc, a book.) Dome-book or 
dcoom-book. A name given among the Saxons 
to a code of laws. Several of the Saxon kings 
published dombocs, but the most important 
one was that attributed to Alfred. Crabb, 
Com. Law, 7. This is sometimes confounded 


with the celebrated Domesday-Book. See 
Dome-Book; Domesday. 
DOME. (Sax.) Doom; sentence; judgment. 


An oath. The homager’s oath in the black 
book of Hereford. Blount. 


DOME-BOOK. A book or code said to have 
been compiled under the direction of Alfred, 
for the general use of the whole kingdom of 
‘England; containing, as is supposed, the 
principal maxims of the common law, the 
penalties for misdemeanors, and the forms 
of judicial proceedings. It is said to have 
been extant so late as the reign of Edward 
IV., but is now lost. 1 Bl. Comm. 64, 65. 


DOMESDAY, DOMESDAY-BOOK. (Sax.) 
An ancient record made in the time of Wil- 
liam the Conqueror, and now remaining in 
the English exchequer, consisting of two 
volumes of unequal size, containing minute 
and accurate surveys of the lands in England. 
2 Bl. Comm. 49, 50. The work was begun by 
five justices in each county in 1081, and 
finished in 1086. 


DOMESMEN. (Sax.) An inferior kind of 
judges. Men appointed to doom (judge) in 
matters in controversy. Cowell. Suitors in 
a court ef a manor in ancient demesne, who 
are judges there. Blount; Whishaw; Termes 
de la Ley. 


DOMESTIC, n. A domestic, or, in full, 
domestic servant, is a servant who resides in 
the same house with the master. The term 


DOMICILE 


does not extend to workmen or laborers em- 
ployed out of doors, Ex parte Meason, 5 Bin. 
(Pa.) 1867; Richardson v. State, 43 Tex. 456; 
Wakefield v. State, 41 Tex. 556. 


The Louisiana Civil Code enumerates as domestics 
those who receive wages and stay in the house of 
the person paying and employing them, for his 
own service or that of his family; such as valets, 
footmen, cooks, butlers, and others who reside in 
the house. Persons employed in public houses are 
not included, Cook v. Dodge, 6 La. Ann, 276. 

The term is sometimes extended, however, to in- 
elude servants who do not reside in the same house 
as the master. Catto v. Plant, 106 Conn. 236, 187 A. 
764, 766 (gardener); Douglas v. State, 88 Tex. Cr. 
R. 295, 225 S. W. 536, 538 (house porter). 


DOMESTIC, adj. Pertaining, belonging, or 
relating to a home, a domicile, or to the place 
of birth, origin, creation, or transaction. Cat- 
to v. Plant, 106 Conn. 286, 187 A. 764, 765; 
People v. Palasz, 158 N. W. 166, 167, 191 Mich. 
558; Henderson v. Shreveport Gas, Electric 
Light & Power Co., 134 La. 39, 63 So. 616, 618, 
51 L. R. A. (N. S.) 448; In re Shelar (D. C.) 
21 F.(2d) 136, 138. 


—Domestic animals. Such as are habituated 
to live in or about the habitations of men, or 
such ag contribute to the support of a family 
or the wealth of the community. This term 
includes horses, (State v. Gould, 26 W. Va. 
264; Osborn v. Lenox, 2 Allen [Mass.] 207,) 
but may or may not include dogs. See Wilcox 
v. State, 101 Ga. 593, 28 S. E. 981, 39 L. R. 
A. 709; State v. Harriman, 75 Me. 562, 46 
Am. Rep. 423; Hurley v. State, 30 Tex. App.. 
333, 17 S. W. 455, 28 Am. St. Rep. 916; Thurs- 
ton v. Carter, 112 Me. 361, 92 A. 295, L. R. A. 
19150, 359, Ann. Cas, 19174A, 389. ` 


—Domestic courts. Those existing and hav- 
ing jurisdiction at the place of the party’s 
residence or domicile. Dickinson v. Railroad 
Co., 7 W. Va. 417. 


As to domestic “Administrators,” “Attach- 
ment,” “Bill of Exchange,” “Commerce,” 
“Corporations,” “Creditors,” “Factors,” “Fix- 
tures,” “Judgment,” and “Manufactures,” see 
those titles, 


DOMESTICUS. In old European law. A 
seneschal, steward, or major domo; a judges 
assistant; an assessor, (g. v.) Spelman. 


DOMICELLA. In old English law. A 
damsel. Fleta, lib. 1, e. 20, § 80. 


DOMICELLUS. In old English law. A bet- 
ter sort of servant in monasteries; also an 
appellation of a king’s bastard. 


DOMICILE. That place where a man has his 
true, fixed, and permanent home and princi- 
pal establishment, and to which whenever he 
is absent he has the intention of returning. 
White v. Crawford, 10 Mass. 188; Tauner ve 
King, 11 La. 175; Crawford v. Wilson, 4 Barb. 
(N. Y.) 505; White v. Brown, Wall. Jr. 217, 
Fed. Cas. No. 17,538; Horne v. Horne, 31 N. 
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C. 99; Holliman’s Heirs v. Peebles, 1 Tex. 
673; Hairston v. Hairston, 27 Miss. 704, 61 
Am, Dec. 530; Chaine v. Wilson, 1 Bosw. (N. 
Y.) 673; Hayes v. Hayes, 74 Ill. 312; Ander- 
son v. Anderson, 42 Vt. 350, 1 Am. Rep. 334; 
Pope v. Pope, 116 OK1. 188, 243 P. 962, 964; In 
re Colburn’s Estate, 186 Iowa, 590, 173 N. W. 
35, 36; U.S. v. Curran (C. C. A.) 299 F. 206, 
209; Clay v. Clay, 134 Miss. 658, 99 So. 818; 
Mudge v. Mudge, 111 Neb. 403, 196 N. W. 706; 
Miller v. Miler, 67 Or. 359, 136 P. 15, 16; 
Spielman v. Spielman, 144 Wash. 421, 258 P. 
37, 38. 

That place in which a man has voluntarily 
fixed the habitation of himself and family, 
not for a mere special or temporary purpose, 
but with the present intention of making a 
permanent home, for an unlimited or indefi- 
nite period. In re Garneau, 127 F. 677, 62 
C. C. A. 403; 28 L. J. Ch. 361, 366; Mac- 
Leod v. Stelle, 48 Idaho, 64, 249 P. 254, 256; 
Steckel v. Steckel, 118 Va. 198, 86 S. E. 8833. 

In international law, a residence at a par- 
ticular place, accompanied with positive or 
presumptive proof of an intention to continue 
there for an unlimited time. State v. Collec- 
tor of Bordentown, 32 N. J. Law, 192; 
Graham v. Graham, 9 N. D. 88, 81 N. W. 44; 
Phillimore, Int. Law 48. 


The place where a person has fixed his habitation 
and has a permanent residence, without any present 
intention of removing therefrom. Crawford v. Wil- 
son, 4 Barb. (N. Y.) 504, 520; Holyoke v. Holyoke’s 
Estate, 11¢, Me. 469, 87 A. 40; [1892] 3 Ch. 180; 
Story, Confl. L. § 43; Hindman’s Appeal, 85 Pa. 466; 
Connelly v. Connolly, 33 S. D. 346, 146 N. W. 581, 
582. 

The established, fixed, permanent, or ordinary 
dwelling-place or place of residence of a person, as 
distinguished from his temporary and transient, 
though actual, place of residence. It is his legal 
residence, as distinguished from his temporary place 
of abode; or his home, as distinguished from a 
place to which business or pleasure may temporarily 
call him. Salem v. Lyme, 29 Conn. 74; Towson V. 
Towson, 126 Va. 640, 102 S. E. 48, 52. 

“Citizenship,” ‘“habitancy,” and “residence” are 
severally words which in the particular case may 
mean precisely the same as domicile. Borland v. 


-Boston, 182 Mass. 89; Isham v. Gibbons, 1 Bradf. 


Surr. (N. Y.) 70; Del Hoyo v. Brundred, 20 N. 
J. L. $28; Bartlett v. Brisbane, 2 Rich. (S. C.) 
489: Moore y. Wilkins, 10 N. H. 452; Cooper v. 
Galbraith, 3 Wash. C. C. 555, Fed. Cas. No. 3,193; 
Crawford v. Wilson, 4 Barb. (N. Y.) 505; Holmes 
v. Greene, 7 Gray (Mass.) 299; Church v. Cross- 
man, 49 Iowa, 447; Ex parte White (D. C.) 228 F. 
88, 91; Petition of Oganesoff (D. C.) 20 F.(2d) 
978, 980; Reubelmann vy, Reubelmann, 38 Idaho, 159, 
220 P. 404, 405; Gluc v. Klein, 226 Mich. 175, 197 
N. W. 691, 692; ‘Croop v. Walton, 199 Ind. 262, 
157 N. E. 275, 276, 53 A. L. R. 1386; United States 
v. Rockteschell] (C. C. A.) 208 F. 580, 532; Walker 
v. Walker, 125 Md. 649, 94 A. 346, 351, Ann. Cas. 
1916B, 934; Barrow v. Barrow, 160 La. 91, 106 So. 
705, 707. . 

“Domicile” and ‘‘residence,” however, are fre- 
quently distinguished, in that domicile is the home, 
the fixed place of habitation; while residence is a 
transient place of dwelling. Bartlett v. New York, 
6 Sandt, (N. Y.) 44; Malgras v. Malgras, 15 Ohio 
App. 335, 336; Stevens y. Allen, 139 La. 658, TL So. 
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936, 943, L. R. A. 1916E, 1115: City of Ashland 
v. City of Catlettsburg, 172 Ky. 364, 189 S5, W. 454, 
455; Gluc v. Klein, 226 Mich. 175, 197 N. W. 691, 
692; New York v. Genet, 4 Hun (N. Y.) 489; Tal- 
ley v. Commonwealth, 127 Va, 516, 103 S. E. 612, 
614; Hunter v. Bremer, 256 Pa. 257, 100 A. 809, 811, 
812, Ann. Cas. 1918A, 152; Town of Roanoke Rapids 
v. Patterson, 184 N., C. 185, 113 5. E. 603, 604, 


As to abandonment of domicile, see Aban- 
donment. ` 
Classification 


Domicile may be deemed to be of three sorts, 
—domicile by birth, domicile by choice, and 
domicile by operation of law. The first is the 
common case of the place of birth, domicili- 
um originis; the second is that which is vol- 
untarily acquired by a party, proprio motu; 
the last is consequential, as that of the wife 
arising from! marriage. Story, Confl. Laws, 
§ 46. And see Railroad Co. v. Kimbrough, 115 
Ky. 512, 74 8. W. 229; Price v. Price, 156 Pa. 
617, 27 A, 291; White v. Brown, 29 Fed. Cas. 
992; In re Jones’ Estate, 192 Iowa, 78, 182 N. 
W. 227, 228, 16 A. L. R. 1286; Thayer v. Thay- 
er, 187 N. C. 578, 122 8. E. 307, 308; In re 
Lyon’s Estate, 117 Misc. 189, 191 N. Y. S. 260, 
268. 

From different points of view, other classi- 
fications are indicated by the following terms: 


Commercial Domicile 


A domicile acquired by the maintenance of 
a commercial establishment; a domicile which 
a citizen of a foreign country may acquire 
by conducting business in another country. 1 
Kent, 82; U. S. v. Chin Quong Look (D. C.) 
52 F. 204; Lau Ow Bew v. U. S., 144 U. S. 47, 
12 8S. Ct. 517, 36 L. Ed. 340. See Dicey, Dom. 
341; The Dos Hermanos, 2 Wheat. 76, 4 L. Ed. 
189. 

De Facto Domicile 


In French law, permanent and fixed resi-, 
dence in France of an alien who has not ac- 
quired French citizenship nor taken steps to 
do so, but who intends to make his home per- 
manently or indefinitely in that country; call- 
ed domicile “de facto” because domicile in the 
full sense of that term, as used in France, can 
only be acquired, by an, act equivalent to nat- 
uralization. In re Cruger’s Will, 86 Mise, 477, 
73 N. Y. S. 812. 


Domestic Domicile 


A name sometimes used for “municipal 
domicile” (q. v.). Hayward v. Hayward, 65 
Ind. App. 440, 115 N. E. 966, 970, 


Domicile of Origin 

The home of the parents. Phillim. Dom. 25, 
101. That which arises from a man’s birth 
and connections. 5 Ves. 750. The domicile 
of the parents at the time of birth, or what 
is termed the “domicile of origin,” constitutes 
the domicile of an infant, and continues un- 
til abandoned, or until the acquisition of a 
new domicile in a different place. Prentiss 
v. Barton, 1: Brock. 389, 398, Fed. Cas, No. | 
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11,384; Thayer v. Thayer, 187 N. C. 573, 122 
S. E. 307, 308; Glos v. Sankey, 148 Ill. 536, 36 


N. E. 628, 23 L. R. A. 665, 39 Am. St. Rep.. 
196; Lanning v. Gregory, 100 Tex. 310, 99 S.- 


W. 542; L. R. 1 P. & D. 611; Inhabitants of 
Freetown v. Inhabitants of Taunton, 16 Mass. 
52; Lacy v. Williams, 27 Mo. 280; Kennedy 
v. Ryall, 67 N. Y. 379; Dresser v. Illuminat- 
ing Co., 49 Fed. 257; Kelly v. Garrett, 67 Ala. 
304; 2 Hagg. Eccl. 405; Blumenthal v. Tan- 


nenholz, 31 N. J. Eq. 194; Desesbals v. Ber- 


quier, 1. Binu. (Pa.) 349. 
v. Harper, 45 Mo. App. 415. 


See De Jarnett 


Domicile of Succession 


As distinguished from a commercial, politi- 
cal, or forensic domicile, the actual residence 
of a person within some jurisdiction, of such 
a character as shall, according to the well- 
established principles of public law, give di- 
rection to the succession of his personal estate. 
Smith v. Croom, 7 Fla. 81, 


Elected Domicile 


The domicile of parties fixed in a contract 
between them for the purposes of such con- 
tract. Woodworth v. Bank of America, 19 
Johns. (N. Y.) 417, 10 Am. Dec. 239. 


Foreign Domicile 


A domicile established by a citizen or sub- 
ject of one sovereignty within the territory of 
another. 

Matrimonial Domicile 


The place where a husband and wife have 
established a home, in which they reside in 
the relation of husband and wife, and where 
the matrimonial contract is being performed. 
Gould v. Gould, 201 App. Div. 670, 194 N. Y. 
S. 745, 747. 

Municipal Domicile 

One which as distinguished from “national 
domicile” and “quasi national domicile” (see 
those titles, infra), has reference to residence 
in a county, township, or municipality. Hay- 
ward v. Hayward, 65 Ind. App. 440, 115 N. E. 
966, 970. 

National Domicile 


The domicile of a persoun, considered as be- 
ing within the territory of a particular na- 
tion, and not with reference to a particular 
locality or subdivision of a nation. 


Natural Domicile 
The same as domicile of origin or domicile 


by birth. Johnson v. Twenty-One Bales, 13 
Fed. Cas. 863. 


Necessary Domicile 


That kind of domicile which exists by oper- 
ation of law, as distinguished from voluntary 
domicile or domicile of choice. Phillim. Dom. 
27-97. 

Quasi National Domicile 

One involving residence in a state. Hay- 
ward v. Hayward, 65 Ind. App. 440, 115 N. E. 
966, 970. See National domicile, supra. 
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DOMINICUM 


DOMICILED. Established in a given:domi- 
cile; belonging to a given state or jurisdiction 
by right of domicile. 


DOMICILIARY. Pertaining to domicile; re- 
lating to one’s domicile. Existing or created 
at, or connected with, the domicile of a suitor 
or of a decedent. ` 


DOMICILIATE. To establish one’s domicile; 
to take up one’s fixed residence in a given 
place. To establish the domicile of another 
person whose legal residence follows one’s 
own. 


DOMICILIATION. In Spanish law. The ac- 
quisition of domiciliary rights and status, 
nearly equivalent to naturalization, : which 
may be accomplished by being born in the ' 
kingdom, by conversion to the Catholic faith 
there, by taking up a permanent residence in 
some settlement and marrying a native wo- 
man, and by attaching oneself to the soil, 
purchasing or acquiring real property and 
possessions, Yates v. Jams, 10 Tex. 168. 
DOMICILIUM. Lat. Domicile (g. v.).- 

In old English law; Power 
also danger. Bract. l. 4, t.1, 


DOMIGERIUM. 
over another ; 
c. 10. 


DOMINA (DAME). A title given to honor- 
able women, who anciently, in their own right 
of inheritance, held a barony. Cowell. 


DOMINANT ESTATE OR TENEMENT. 
That to which a servitude or easement is due, 
or for the benefit of which it exists. A term 
used in the civil and Scotch law, and thence 
in ours, relating to servitudes, meaning the 
tenement or subject in favor of which the 
service is constituted; as the tenement over 
which the servitude extends is called the “ser- 
vient tenement.” Wharton; Walker v. Clif- 
ford, 128 Ala. 67, 29 South. 588, 86 Am. St.. 
Rep. 74; Dillman v. Hoffman, 38 Wis. 572; 
Stevens v. Dennett, 51 N. H. 839; Burdine v. 
Sewell, 92 Fla. 375, 109 So. 648, 652. 

DOMINATIO. In old English law. Lordship. 
DOMINICA PALMARUM. (Dominica in ra- 
mis palmarum.) L. Lat. Palm Sunday, 
Townsh. Pl. 131; Cowell; Blount... 


DOMINICAL. That which denotes the Lord’s 
day, or Sunday. 


DOMINICIDE. The act of killing one’s lord 
or master, f 


DOMINICUM. Tat. Domain; demain; de- 
mesne. A lordship. That of which one has 
the lordship or ownership. That which re- 
mains under the lord’s immediate charge and 
control. Spelman; Blount. 


In Domesday Book it meant the home farm as 
distinguished from the holdings of the tenants. 
Vinogradoff, Engl; Soc. in Eleventh Century 353, 


DOMINICUM 


- Property; domain; anything pertaining to 
a lord. Cowell. 


In Ecclesiastical Law 


A church, or any other building consecrat- 
ed to God. Du Cange. : ` 


DOMINICUM ANTIQUUM. In old English 
law. Ancient demesne. Bract. fol. 3690. 


DGMINIO. Sp. In Spanish law. A term 
corresponding to and derived from the Latin 
dominium (q. v.). Dominio alto, eminent do- 
main; dominio directo, immediate ownership ; 
dominio utile, beneficial ownership. Hart v. 
Burnett, 15 Cal. 556. 


DOMINION. Ownership, or right to proper- 
ty. 2 Bl. Comm. 1. Title to an article of 
property which arises from the power of dis- 
position and the right of claiming it. Baker 
v. Westcott, 73 Tex. 129, 11 S. W. 157. “The 
holder has the dominion of the bill.” 8 East, 
579. See, also, State v. Johnson, 34 8. D. 601, 
149 N. W: 7380, 784. 

Sovereignty or lordship; as the dominion 
of the seas. Moll. de Jure Mar. 91, 92. 


In the ‘civil law, with reference to the title to 
property which is transferred by a sale of it, do- 
minion is said to be either “proximate” or “remote,” 
the former being the kind of title vesting in the 
purchaser when he has acquired bath the ownership 
and the possession of the article, the latter de- 
scribing the nature of his title when he has legiti- 
mately acquired the ownership of the property but 
there has been no delivery. Coles v. Perry, 7 Tex. 
109, 


DOMINIUM. In the civil and old English 
law. Ownership; property in the largest 
sense, including both the right of property and 
the right of possession or use. 

` The mere right of property, as distinguish- 
ed from the possession or usufruct. Dig. 41, 
2, 17, 1; Calvin. The right which a lord 
had in the fee of his tenant. In this sense 
the word is very clearly distinguished by 
Bracton from dominicum. 

The estate of a feoffee to uses. “The fe- 
offees to use shall have the dominium, and the 
cestui que use the disposition.” 

Sovereignty or dominion. Dominium mar- 
is, the sovereignty of the sea. 


DOMINIUM DIRECTUM. 


In the Civil Law 


Strict ownership; that which was founded 
on strict law, as distinguished from equity. 
In later law. Property without use; the 
right of a landlerd. Tayl. Civil Law, 478. 


In Feudal Law 


Right or proper ownership ;—the right of 
a superior or lord, as distinguished from 
that of his vassal or tenant: The title or 
property.which the sovereign in England is 
considered as possessing in all the lands of 
the. kingdom, they being holden either im- 


Latch. 187, 
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mediately ‘or mediately of him as lord para- 
mount. 


DOMINIUM DIRECTUM ET UTILE. The 
complete and absolute dominion in property ; 


. the union of the title and the exclusive use. 


Fairfax v. Hunter, 7 Cranch, 603, 3 L. Ed. 
453. 


DOMINIUM EMINENS. Eminent domain. 


Dominium non potest esse in pendenti. Lord- 
ship cannot be in suspense, i. e., property can- 
not remain in abeyance. Halk. Law Max. 
39. 


DOMINIUM PLENUM. Full ownership; the 
union of the dominium directum with the 
dominium utile. Tayl. Civil Law, 478 


DOMINIUM UTILE. 


In the Civil Law . 
that 


Equitable or prætorian ownership; 
which was founded on equity. Mackeld. 
Rom. Law, § 327, note. In later law. Use 


without property; 
Tayl. Civil Law, 478. 


the right of a tenant. 


In Feudal Law 

Useful or beneficial ownership; the usu- 
fruct, or right to the use and profits of the 
soil, as distinguished from the dominium di- 
rectum (q. v.) or ownership of the soil itself; 
the right of a vassal or tenant. 2 Bl. Comm. 
105. 
DOMINO VOLENTE. Lat. The owner be- 
ing willing; with the consent of the owner. 


DOMINUS. 


In Feudal and Ecclesiastical Law 

A lord, or feudal superior. Dominus rea, 
the lord the king; the king’s title as lord 
paramount. 1 Bl. Comm. 367. Dominus capi- 
talis, a chief lord. Dominus medius, a mesne 
or intermediate lord. Dominus ligiws, liege 
lord or sovereign. Id. 

Lord or sir; a title of distinction. It 
usually denoted a knight or clergyman: and, 
according to Cowell, was sometimes given to 
a gentleman of quality, though not a knight, 
especially if he were lord of a manor. 

The owner or proprietor of a thing, as dis- 
tinguished from him who uses it merely. Cal- 
vin. A master or principal, as distinguished 
from an agent or attorney. Story. Ag. § 3. 


In the Civil Law 
A husband. A family. Vicat. 


Dominus capitalis loco heredis habetur, quoties 
per defectum vel delictum extinguitur. sanguis 
sul tenentis. Co. Litt. 18. The supreme lord 
takes the place of the heir, as often as the 
blood of the tenant is extinct through deficien- 
cy or crime. 


DOMINUS LITIS. Lat. The master of the 
suit; k €, the person who was really and 
Bu.Law Dict. (3p ED.) 
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directly Interested in the sult as a party, as 
distinguished from his attorney. or. advocate, 
But the term is also applied to one who, 
though not originally a party, has made him- 


self such, by intervention or otherwise, and_ 


has assumed entire control and responsibil- 
ity for one side, and is treated by the court 
as liable for costs. See In re Stover, 1 Curt. 
201, Fed, Cas. Wo. 13,507. 


It is also said that the attorney himself, when 
the cause has been tried, becomes the dominus litis, 
Vicat. 


DOMINUS NAVIS. In the civil law. The 
owner of a vessel. Dig. 39, 4, 11, 2; Whar- 
ton. 


Dominus nen maritabit pupillum nisi semel. 
Co. Litt. 9. A lord cannot give a ward in 
marriage but once. 


Dominus rex nullum habere potest parem, multo 
minus superiorem. The king cannot have an 
equal, much less a superior, 1 Reeve, Eng. 
Law, 115. 


DOMITÆ. Lat. Tame; domesticated; not 
wild. Applied to domestic animals, in which 
a man may have an absolute property. 2 BL 
Comm. 391. 


DOMMAGES INTÉRÊTS. 
Damages. 


DOMO REPARANDA. A writ that lay for 
one against his neighbor, by the anticipated 
fall of whose house he feared a damage and 
injury to his own. Reg. Orig. 153. 


In French law. 


DOMUS. Lat. In the civil and old English 
law. A house or dwelling; a habitation. Inst, 
4, 4, 8; Townsh. Pl. 1838-185. Bennet v. 
Bittle, 4 Rawle (Pa.) 342. 


DOMUS CAPITULARIS. In old records, A 
chapter-house; the chapter-house. Dyer, 260. 


DOMUS CONVERSORUM. An ancient house 
built or appointed by King Henry III. for 
such Jews as were converted to the Christian 
faith; but King Edward III., who expelled 
the Jews from the kingdom, deputed the place 
for the custody of the rolls and records of 
the chaucery. Jacob. 


DOMUS DEI. The house of God; a name 
applied to many hospitals and religious hous- 
es. . 


DOMUS MANSIONALIS. A mansion house. 
1 Hale, P. C. 558; State v. Brooks, 4 Conn. 
446;. State v. Sutcliffe, 4 Strob. (S. C.) 376. 


DOMUS PROCERUM. The house of lords, 
abbreviated into Dom. Proc., or D. P. 


Domus sua cuique est tutissimum refugium. To 
evéry man his own house is his safest refuge. 
5 Coke, 91b; 11 Coke, 82; 3 Inst. 162. The 
house of every one is to him as his castle and 
fortress, as well for his defense against in- 


‘DONATIO 


Jury. and violence as for his repose. 5 Coke, 
91b; Say. 227; Broom, Max. 432. A man’s 
dwelling-house is his castle, not for his own 
personal protection merely, but also for the 
protection of his family and his property 
therein, Curtis v, Hubbard; 4 Hill (N. Y. 
437; Davison v. People, 90 Ill. 229; 1 Hale, 
Pl. Cr. 481; Foster, Hom. 320; 8 Q. B. 757; 
16 Q. B. 546, 556; 19 How. St. Tr. 1030. 


Domus tutissimum cuique refugium atque re- 
ceptaculum sit. A man’s house should be his 
safest refuge and shelter. The habitation of 
each one is an inviolable asylum for him. 
A maxim of the Roman law. Dig. 2, 4, 18. 


Dona clandestina sunt semper suspiciosa.. 3 
Coke, 81. Clandestine gifts are always sus- 
picious, Noy, Max., 9th Ed. 152; 4 B. & 
C. 652; 1M. & S. 253; Broom, Max. 289, 290. 


Donari videtur, quod nullo jure cogente con- 
ceditur. Dig. 50, 17, 82. A thing is said to be 
given when it is yielded otherwise than by 
virtue of right (that is considered to be given 
which is granted when no law compels). 


DONATARIUS. A donee; one to whom some- 
thing is given. 


DONATIO. Lat. A gift. A transfer of the 
title to property to one who receives it with- 
out paying for it. Vicat. The act by which 
the owner of a thing voluntarily transfers the 
title and possession of the same from him- 
self to another person, without any considera- 
tion, See Indiana N. & S. R. W. Co. v. City of 
Attica, 56 Ind. 476; Georgia Penitentiary Co. 
No, 2 v. Nelms, 65 Ga, 499, 38 Am. Rep. 793. 


Its teral translation, ‘gift,’ has acquired in 
real law a more limited meaning, being applied to 
the conveyance of estates tail. 2 Bl. Comm. 316; 
Littleton, § 59; West, Symb. § 254; 4 Cruise, Dig. 
51. 

Classification 


By the civil law (adopted into the Eng- 
lish and American law) donations are either 
inter vivos (between living persons) or mortis 
causa (in anticipation of death.) As to these 
forms, see infra. A donatio or gift as. be- 
tween living persons is called donatio mera 
or pura when it is a simple gift without com- 
pulsion or consideration, that is, resting solely 
on the generosity of the donor, as in the case 
of most charitable gifts. It is called donatio 
remuneratoria when given as a reward for 
past services, but still not under any legal 
compulsion, as in the case of pensions and 
land-grants. It is called donatio sub modo 
(or modalis) when given for the attainment of 
some special object or on condition that the 
donee shall do something not specially for 
the benefit of the donor, as in the case of the 
endowment of hospitals, colleges, etc., coupled 
with the condition that they shall be estab- 


lished and maintained. Mackeld. Rom. Law, 


§ 466; Fisk v. Flores, 43 Tex. 340; Noe v, 
Card, 14 Cal. 576. The following terms are 
also used: Donatio conditionalis, a condition- 


DONATIO INOFFICIOSA 


al gift; donatio relata, a gift made with refer- 
ence to some service’ already done, (Fisk v. 
Flores, 43 Tex. 340;) donatio stricta et coarc- 
tura, a restricted gift, as an estate tail. 


DONATIO INOFFICIOSA. An _inofficious 
(undutiful) gift; a gift of so great a part 
of the donor’s property that the birthright 
portion of his heirs is diminished. Mackeld. 
Rom. Law, § 469. 


DONATIO INTER VIVOS. A gift between 
the living. The ordinary kind of gift by one 
person to another. 2 Kent, Comm. 438; 2 
Steph. Comm. 102, A term derived from the 
civil law. Inst. 2,7, 2. A donation inter vivos 
(between living persons) is an act by which 
the donor divests himself at present and ir- 
revocably of the thing given in favor of the 
donee who accepts it. Civ. Code La. art. 
1468; Succession of Brand, 111 So. 267, 268, 
162 La. 880. 


DONATIO MORTIS CAUSA. A gift made By 
a person in sickness, who, apprehending his 
dissolution near, delivers, or causes to be de- 
livered, to another the possession of any per- 
sonal goods, to keep as his own in case of 
the donor’s decease. 2 Bl. Comm, 514, The 
civil law defines it to be a gift under apprehen- 
sion of death; as when anything is given 
upon condition that, if the donor dies, the 
donee shall possess it absolutely, or return 
it if the donor should survive or should re- 
pent of having made the gift, or if the donee 
should die before the donor. Adams y. Nich- 
olas, 1 Miles (Pa.) 109-117. A gift in view of 
death is one which is made in contemplation, 
fear, or peril of death, and with intent that 
it shall take effect only in case of the death of 
the giver. Civ. Code Cal. § 1149; Prendergast 
y. Drew, 103 Conn. 88, 180 A. 75, 76. A do- 
nation mortis causa (in prospect of death) is 
an act to take effect when the donor shall no 
longer exist, by which he disposes of the whole 
or a part of his property, and which is rev- 
ocable, Ciy. Code La. art. 1469. 


Donatio non presumitur. <A gift is not presum- 
ed. Jenk. Cent. 109. 


Donatio perficitur possessione accipientis. A 
gift is perfected [made complete] by the pos- 
session of the receiver. Jenk. Cent. 109, case 
9. A gift is incomplete until possession is de- 
livered. 2 Kent, Comm, 438; Ewing v. Ewing, 
2 Leigh (Va.) 337. 


Donatio principis intelligitur sine prajudicio 
terti. Dav. Ir. K. B. 75. A gift of the prince 
is understood without prejudice to a third 
party. 


DONATIO PROPTER NUPTIAS. A gift on 
-account of marriage. In Roman law, the 
_ bridegroom’s gift to the bride in anticipation 
-of marriage and to secure her dos was called 
“donatio ante nuptias;” but by an ordinance 

of Justinian such gift might:be made after as 
well as before marriage, and in that case it 


-traditio nondum fuerit subsecuta. 
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was called “donatio propter nuptias.” Mack- 
eld. Rom. Law, § 572, 


DONATION. 


In Ecclesiastical Law 


A mode of acquiring a benefice by deed of 
gift alone, without presentation, institution, 
or induction. 3 Steph. Comm. 81. 


In General 


A gift. Mills v. Stewart, 76 Mont. 429, 247 
P. 332, 384, 47 A. L. R. 424; Darnell v. Equity 
Life Ins. Co.’s Receiver, 179 Ky. 465, 200 S. 
W. 967, 972; Fairfield v. Huntington, 23 Ariz. 
528, 205 P. 814, 815, 22 A. L. R. 1438. See 
Donatio. 


As sometimes used, however, the term does not 
necessarily mean an absolute gift without any con- 
dition or consideration whatever. International & 
G. N. Ry. Co. v. Anderson County (Tex. Civ. App.) 
174 S. W. 205, 315. 

A donation of real estate is certainly not a mort- 
gage or privilege, but is a transfer of property 
of a peculiar kind, subject to revocation, some- 
times without cause, and always subject to reduc- 
tion at the suit of the forced heirs of the donor. 
Bank of Delphi v. Lea, 189 La. 730, 72 So. 187, 188. 


Donationum alia perfecta, alia incepta et non 
perfecta, ut si donatio lecta fuit et concessa, ac 
Some gifts 
are perfect, others incipient and not perfect 
as if a gift were read and agreed to, but de- 
livery had not then followed. Co. Litt. 56. 


DONATIVE ADVOWSON. In ecclesiastical 
law. <A species of advowson, where the bene- 
fice is conferred on the clerk by the patron’s 
deed of donation, without presentation, in- 
stitution, or induction. 2 Bl. Comm, 23; 
Termes de la Ley. 


DONATOR. A donor; one who makes a gift, 
(donatio.) : 


Donator nunquam desinit possidere, antequam 
donatorius incipiat possidere. The donor nev- 
er ceases to possess, until the donee begins to 
possess. Bract. fol. 41b; Dyer 281. 


DONATORIUS. A donee; a person to whom 
a gift is made; a purchaser. Bract. fol. 13, 
et seq. 


DONATORY. The person on whom the king 
bestows his right to any forfeiture that has 
fallen to the crown. 


DONE. Distinguished from “made.” “A 
‘deed made’ may no doubt mean an ‘instru- 
ment made;’ but a ‘deed done’ is not an ‘in- 
strument done,’—it is an ‘act done; and 
therefore these words, ‘made and done,’ apply 
to acts, as well as deeds.” Lord Brougham, 


4 Bell, App. Cas, 38, 


DONEE. 
. In Old English Law 


He to whom lands were given; the party te 


.whom a donatio was made. 
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In Later Law 


He to whom lands or tenements are given 
in tail. Litt. § 57. C : 


In Modern and American Law 


One who is invested with a power of ap- 
pointment; the party executing a power ; oth- 
erwise called the “appointer.” 4 Kent, Comm. 
316. One to whom a gift is made or a bequest 
given. f 


DONIS, STATUTE DE. See De Donis, the 
Statute. 


DONNEUR D'AVAL. In French law. Guar- 
antor of negotiable paper other than by in- 
dorsement. 


DONOR. 
In Old English Law 


He by whom. lands were given to another; 
the party making a donatio. 


In Later Law 


He who gives lands or tenements to anoth- 
er in tail. Litt. § 57; Termes de la Ley. 


In Modern and American Law 


The party conferring a power. 4 Kent, 
Comm. 316. One who makes a gift. 


DONUM. Lat. In the civil law. A gift; a 
free gift. Calvin. Distinguished from mu- 
nus. Dig. 50, 16, 194. 


The difference between donum and munus is said 
to be that donum is more general, while munus is 
specific. Vicat, Voc. Jur.; Calvin. 


DOOM. In Scotch law. Judicial sentence, or 
judgment. The decision or sentence of a 
court orally pronounced by an officer called 
a “dempster” or “deemster.” In modern us- 
age, criminal sentences still end with the 
words “which is pronounced for doom.” 


DOOMSDAY-BOOK. See Domesday-Book. 


DOOR. ‘The place of usual entrance in a 
house, or into a room in the house. State v. 
McBeth, 49 Kan. 584, 31 P. 145. 


DORMANT. Literally, sleeping; hence inac- 
tive; in abeyance; unknown; concealed; si- 
lent. 


DORMANT CLAIM. One which is in abey- 
ance. 


DORMANT EXECUTION. One which a cred- 
itor delivers to the sheriff with directions to 
levy only, and not to sell, until further or- 
ders, or until a junior execution is received. 
See Storm v. Woods, 11 Johns. (N. Y.) 110; 
Kimball v. Munger, 2 Hill (N. Y.) 364. 


DORMANT JUDGMENT. One which has not 
been satisfied, nor extinguished by lapse of 
time, but which has remained so long unex- 
ecuted that execution cannot now be issued 
upon it without first reviving the judgment, 


DOS RATIONABILIS 


or one. which has lost its lien on land from. 
the failure to issue execution on it or take 
other steps to enforce it within the time limit-. 
ed by statute. 1 Black, Judgm. (2d Ed.) § 
462; Draper v. Nixon, 93 Ala. 436, 8 So. 489; 
General Electric Co. v. Hurd (C. C.) 171 F. 
984; Burlington State Bank v. Marlin Nat. 
Bank (Tex. Civ. App.) 207 S. W. 954, 956. 


DORMANT PARTNER. See Partners. 


Dormiunt aliquando leges, nunquam moriuntur. 
2 Inst. 161. The laws sometimes sleep, never 
die. 


DORSUM. Lat. The back. Im dorso re- 
cordi, on the back of the record. 5 Coke, 44b. 


DORTURE. (Contracted from. dormiture.). 
A dormitory of a convent; a place to sleep in. 


DOS. 
In Roman Law 


Dowry; a wife’s marriage portion ; all that- 
property which on marriage is transferred by 
the wife herself or by another to the husband. 
with a view of diminishing the burden which 
the marriage will entail upon him. It is of 
three kinds. Profectitie dos is that which is: 
derived from the property of the wife’s father 
or paternal grandfather. That dos is terme 
adventitia which is not profectitia in respect 
to its source, whether it is given by the wife 
from her own estate or by the wife’s mother 
or a third person. It is termed receptitia dos 
when accompanied by a stipulation for its 
reclamation by the constitutor on the termi- 
nation of the marriage. See Mackeld. Rom. 
Law, §§ 561, 563; Vicat; Calvinus, Lex.; Du. 
Cange; 1 Washb. R. P. 147. 


In Old English Law 


The portion given to the wife by the hus- 
band at the church door, in consideration of 
the marriage; dower; the wife’s portion out 
of her deceased husband’s estate in case he 
had not endowed her. 1 Washb. R. P. 147; 
1 Cruise, Dig. 152; Park, Dower. 


Dos de dote peti non debet. Dower ought not 
to be demanded of dower.. Co.. Litt. 31; 4 
Coke, 122b. A widow is not dowable of lands 
assigned to another woman in dower. 1 Hill. 
Real Prop. 185; 4 Dane, Abr. 671; 1 Washb. 
R. P. 209; Brooks v. Everett, 13 Allen (Mass.) 
459, 


DOS RATIONABILIS. A reasonable mar- 
riage portion. A reasonable part of her hus- 
band’s estate, to which every widow is en- 
titled, of lands of which her husband may 
have endowed her on the day of marriage. 
Co. Litt. 336. Dower, at common law. 2 BI. 
Comm, 134. 


Dos rationabilis vel legitima est cujuslibet 
mulieris de quo cunque tenemento tertia pars 
omnium terrarum et tenementorum, quæ vir 
suus tenuit in dominio suo ut de feodo, etc. Co. 
Litt. 336. Reasonable or legitimate dower 


DOSSIER 


belongs to every woman of a third part of all 
the lands and tenements of which her hus- 
band was seised in his demesne, as of fee, 
ete. 


DOSSIER. Fr. A brief; a bundle of papers. 


DOT. (A French word, adopted in Louisiana.) 
The fortune, portion, or dowry which a wo- 
man brings to her husband by the marriage. 
Buisson v. Thompson, 7 Mart. La. (N. S.) 460. 


DOTAGE. That feebleness of the mental 
faculties which proceeds from old age. It is 
a diminution or decay of that intellectual 
power which was once possessed. It is the 
slow approach of death; of that irrevocable 
cessation, without hurt or disease, of all the 
functions which once belonged to the living 
animal. The external functions gradually 
cease; the senses waste away by degrees; 
and the mind is imperceptibly visited by de- 
cay. Owing’s Case, 1 Bland (J (Md.) 389, 17 Am. 
Dec. 311. 


DOTAL. Relating to the dos or portion of a 
woman; constituting her portion ; comprised 
in her portion. 


DOTAL PROPERTY. In the civil law, in 
Louisiana, by this term is understood that 
property which the wife brings to the hus- 
band to assist him in bearing the expenses 
of the marriage establishment. Extradotal 
property, otherwise called “paraphernal prop- 
erty,” is that which forms no part of the 
dowry. Civ. Code La. art. 2335; Fleitas v. 
Richardson, 147 U. S. 550, 18 Sup. Ct. 495, 37 
L. Ed. 276. 


DOTALITIUM. In canon and feudal law. 
Dower. Spelman, voc. “Doarium”; Calvin.; 
2 BL Comm. 129. Used as early as A. D. 841. 


DOTATION. The act of giving a dowry or 
portion; endowment in general, including the 
endowment of a hospital or other charitable 
institution. 


DOTE, n. In Spanish law. The marriage 
portion of a wife. White, New Recop. b. 
1, tit. 6, c. 1. The property which the wife 
gives to the husband on account of marriage, 
or for the purpose of supporting the matri- 
monial expenses. Id. b. 1, tit. 7, ce. 1, § 1; 
Schm. Civil Law, 75; Cutter v. Wadding- 
ham, 22. Mo. 254; Hart v. Burnett, 15 Cal. 
566; Las Partidas, 4,11. 1; Escriche, Dic. 
Raz. Dote. 


DOTE, v. To be besotted, delirious, silly, or 
insane. Gates v. Meredith, 7 Ind. 441. 


DOTE ASSIGNANDA. A writ which lay for 
a widow, when it was. judicially. ascertained 
that à tenant: to the king was seised of tene- 
mënts in fee or “fee-tail. at the’ day of. his 
death, dnd that. ‘he held of the. „King in chief. 
In such case the ‘widow might come into chan- 
cery, and then make oath that she would not 
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marry without the king’s leave, and then she 
might have this writ. These widows were 
called the “king's widows.” Jacob; Holt- 
house. 


DOTE UNDE NIHIL HABET. A writ which 
lies for a widow to whom no dower has been 
assigned. 3 Bl. Comm. 182. By 23 & 24 Vict. 
c. 126, an ordinary action commenced by writ 
of summons has taken its place; but it re- 
mains in force in the United States, and un- 
der the designation of “dower unde nihil 
habet” (see that title), is the form in common 
use for the recovery of dower at law. 1 
Washb. R. P. 290; 4 Kent 63. 


Doti lex favet; præmium pudoris est; ideo 
parcatur. Co. Litt. 831; Branch, Princ. The 
law favors dower; it is the reward of chas- 
tity; therefore let it be preserved. 


DOTIS ADMINISTRATIO. Admeasurement 
of dower, where the widow holds more than 


her share, ete. 

DOTISSA. A dowager. 

DOUBLE. Twofold; acting in two capacities 
or having two aspects; multiplied by two. 


This term has ordinarily the same meaning 
in law as in popular speech. The principal 
compound terms into which it enters are noted 
below. f 


DOUBLE ADULTERY. Adultery committed 
by two persons each of whom is married to 
another as distinguished from “single” adul- 
tery, where one of the participants is .un- 
married. Hunter v. U. 8., 1 Pin. (Wis.) 91, 39 - 
Am. Dec. 277. 


DOUBLE AVAIL OF MARRIAGE. In Scotch 
law. Double the ordinary or single value of a 
marriage, Bel. See Duplex Valor Mari- 
tagli. 


DOUBLE BOND. In Scotch law. . A bond 
with a penalty, as distinguished from a single 
bond. 2 Kames, Eq. 359. 


DOUBLE COMPLAINT, DOUBLE QUAR- 
REL, or DUPLEX QUERELA. A grievance 
made known by a clerk or other person, to 
the archbishop of the province, against the 
ordinary, for delaying or refusing to do jus- 
tice in some cause ecclesiastical, as to give 
sentence, institute a clerk, ete. It is termed 
a “double complaint,” because it is most com- 
monly made against both the judge and him 
at whose suit justice is denied or delayed; 
the effect whereof is that the archbishop, tak- 
ing notice of the delay, directs his letters, 
under his authentical seal, to all clerks of 
his province, commanding them to admonish 
the ordinary, within a certain number of days, 
to do the justice required, or otherwise to ap 
pear before him or his official, and there al- 
lege the cause of his delay ; and to signify 
to’ the ordinary that if he neither perform the 
thing ‘énjoined, nor appear nor show cause 
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against it, he ‘himself, in his court of audience, . 


will forthwith proceed.to do the justice that 
is due. . Cowell. 


DOUBLE COSTS. See Costs. 


DOUBLE CREDITOR. One who has a ten 


on two funds. Newby v. Fox, 90 Kan. 317, 
133 P. 890, 47 L. R. A. (N. S.) 302. 


DOUBLE DAMAGES. See Damages. 


DOUBLE EAGLE. A gold coin of the United 
States of the value of twenty dollars. 


DOUBLE ENTRY. A system of mercantile 
book-keeping, in which the entries in the day- 
book, etc., are posted twice into the ledger. 
First, to a personal account, that is, to the 
account of the person with whom the dealing 
to which any given entry refers has taken 
place; secondly, to an impersonal account, as 
“goods.” Mozley & Whitley. 


DOUBLE FINE. In old English law. A fine 
sur done grant et render was called a “double 
fine,” because it comprehended the fine sur 
cognizance de droit come ceo, etc., and the 
fine sur concessit. 2 Bl. Comm. 353. 


DOUBLE GLAZING. That by which two 
panes of glass are set in each section of the 
window sash instead of one. Johnson v. 0l- 
sen, 184 Minn, 53, 158 N. W. 805, 806. 


DOUBLE INSURANCE. Double insurance is 
where divers insurances are made upon the 
same interest in the same subject against the 
same risks in favor of the same assured, in 
proportions exceeding the value. 1 Phill. Ins. 
§§ 359, 366. A double insurance exists where 
the same person is insured by several insurers 
separately in respect to the same subject and 
interest. Civ. Code Cal. § 2641; Wells v. In- 
surance Co., 9 Serg. & R. (Pa.) 107; Insurance 
Co. v. Gwathmey, 82 Va. 923, 1 S. Ð. 209; Per- 
kins v. Insurance Co., 12 Mass. 218; Lowell 
Mfg. Co. v. Safeguard F. Ins. Co., 88 N. Y. 
597; Iuchs vy. Connecticut Fire Ins. Co. of 
Hartford (Mo. App.) 290 S. W. 456, 458. 


DOUBLE PATENTING. The test respecting 
“double patenting” is whether the claims of 
both patents, when properly construed in the 
light of the descriptions given, define essen- 
tially the same things. Waterbury Buckle 
Co. v. G. E. Prentice Mfg. Co. (D. C.) 294 F. 
930, 937. 


DOUBLE PLEA, DOUBLE PLEADING. See 
Duplicity; Plea; Pleading. 


DOUBLE POSSIBILITY. A possibility upon 
a possibility. 2 Bl. Comm. 170. 


DOUBLE RECOVERY. Recovery which rep- 
resents more tban the total maximum loss 
which all parties have sustained. Hindmarsh 
v. Sulpho Saline Bath Co., 108 Neb. 168, 187 
N. W. 806, 808. 


7 DOUBLE VALUE. 


DOUBLE: RENT.: In: English law.: Rent pay- 
able by a tenant who continues. in possession, 


. after the time for which he has given notice 


to quit, until the time 6of-his' quitting: pos“ 
session, St. 11 Geo.. II. c. 19. : 


DOUBLE TAXATION. The taxing of the 
same item or piece of property twice to the. 
same person, or taxing it as the property of 
one person and again as the property of an- 
other; but this does not Include the imposi- 
tion of different taxes concurrently on the 
same property (€. g., a city tax and a school 
tax), nor the taxation of the same piace of 
property to different persons when they hold 
different interests in it or when it represents 
different values in their hands, as when both 
the mortgagor and mortgagee of property are 
taxed in respect to their interests in it, or 
when a tax is laid upon the capital or prop- 
erty of a corporation and also upon the. value 
of its-shares of stock in the hands of the sep- 
arate stockholders. Cook v. Burlington, 59 
Iowa, 251,13 N. W. 118, 44 Am. Rep. 679; 
Cheshire County Tel. Co. v. State, 63 N. H. 
167; Detroit Common Council v, Detroit As- 
sessors, 91 Mich. 78, 51 N. W. 787, 16 L. R. 
A. 59; Commonwealth v. Harrisburg Light & 
Power Co., 284 Pa. 175, 130 A. 412, 418; Hope 
Natural Gas Co. v. Hall, 102 W. Va. 272, 135 
S. E. 582, 584; State v. Ingalls, 18 N. M. 211, 
135 P. 1177, 1180. “Double taxation” means 
taxing twice for the same purpose in the same 
year some of the property in the territory in 
which the tax is laid without taxing all of 
it; for, if all the property in the territory is 
taxed twice for the same purpose and in the 
same year without discrimination or exemp- 
tion, double taxation does not result in the 
sense in which such taxation is prohibited, 
as it is uniform, the amount being within the 
discretion of the taxing authorities. Camp- 
bell County v. City of Newport, 174 Ky. 712, 
193 S, W. 1, 5, L. R. A. 1917D, 791. 


DOUBLE USE. In patent law. An applica- 
tion of a principle or process, previously 
known and applied, to some new use, but 
which does not lead to a new result or the 
preduction of a new article. De Lamar v. 
De Lamar Min. Co. (C. C.) 110 F. 542; In 
re Blandy, 3 Fed. Cas. 671; Weir Frog Co, 
v. Porter (Q. ©. A.) 206 F. 670, 671. 


DOUBLE VALUE. In English law. This is 
a penalty on a tenant holding over after his 
landlord’s notice to quit. By 4 Geo. II. c. 28, 
§ 1, it is enacted that if any tenant for life or - 
years hold over any lands, etc., after the deter- 
mination of his estate, after demand made, 
and notice in writing given, for delivering the 


. possession thereof, by the landlord, or the per- 


son having the reversion or remainder there- 
in, or his agent thereunto lawfully author- 
ized, such tenant so holding over shall pay 
to the person so kept out of possession at the 
rate of double the yearly value of the lands, 
etc, so detained, for so long a time as the 


DOUBLE VOUCHER 


same are detained. 
Ten, (12th Ed.) 717, et seq. 


DOUBLE VOUCHER. This was when a com- 
mon recovery was had, and an estate of free- 
hold was first. conveyed to any indifferent per- 
son against whom the precipe was brought, 
‘and then he vouched the tenant in tail, who 
‘vouched over the common youchee. For, if a 
recovery were had immediately against a ten- 
vant in tail, it barred only the estate in the 
-premises of which he was then actually seised, 
whereas, if the recovery were had against 
‘another person, and the tenant in tail were 
vouchee, it barred every latent right and in- 
terest which he might have in the lands re- 
covered. 2 Bl. Comm. 359. 


DOUBLE WASTE. When a tenant bound to 
repair suffers a house to be wasted, and then 
unlawfully fells timber to repair it, he is 
said to commit double waste. Co. Litt, 53. 


DOUBLE WILL. A will in which two per- 
sons join, each leaving his property arid es- 
tate to the other, so that the survivor takes 
the whole. Evans v. Smith, 28 Ga. 98, 73 Am. 
Dee 751. 0 


DOUBLES. Letters-patent. Cowell. 


DOUBT; v. To question or hold questionable. 
Claussen v. State, 21 Wyo. 505, 133 P. 1055, 
1056. 


DOUBT, n. Uncertainty of mind; the ab- 
sence of a settled opinion or conviction; the 
attitude of mind towards the acceptance of or 
belief in a proposition, theory, or statement, 
in which the judgment is not at rest but in- 
clines alternately to either side. Rowe v, 
Baber, 93 Ala. 422, 8 So. 865; Smith v. Rail- 


way Co., 143 Mo. 33, 44 S. W. 718; West Jer- 


‘sey Traction Co. v. Camden Horse R. Co., 52 
N. J. Eq. 452, 29 A. 333. An equipoise of the 
mind arising from an equality of contrary 
reasons. Ayliffe, Pand. 121. 


. Reasonable Doubt 


This is a term often used, probably pretty 
well understood, but not easily defined. It 
{does not mean a mere possible doubt, because 
everything relating to human affairs, and de- 
pending on moral evidence, is open to some 
possible or imaginary doubt. It is that state 
of the case which, after the entire comparison 
and consideration of all the evidence, leaves 
the minds of jurors in that condition that they 

‘ eannot-say they feel an abiding conviction 
to a-moral certainty of the truth of the 
charge. The burden of proof is upon the 
prosecutor. All the presumptions of law in- 
dependent of evidence are in favor of inno- 
aence; and every person is presumed to be 
fnnocent until-he is proved guilty. If upon 
such proof there is reasonable doubt remain- 
ing, the: accused is entitled to the benefit: of 
it: by an acquittal; for it is not sufficient to 
establish a probability, though a strong one, 


See Woodf. Landi. & | 


. 118 Mass. 1, supra, is suggested as better. 
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arising from the doctrine of chances, that 
the fact charged is more likely to be true than 
the contrary, but the evidence must establish 
the truth of the fact to a reasonable and moral 
certainty,—a certainty that convinces and 
directs the understanding and satisfies the 
reason and judgment of those who are bound 
to act conscientiously upon it. This is proof 
beyond reasonable doubt; because if the law, 
which mostly depends upon considerations of 
a moral nature, should go further than this, 
and require absolute certainty, it would ex- 
clude circumstantial evidence altogether. Per 
Shaw, C. J., in Com, v. Webster, 5 Cush. 
(Mass.) 320, 52 Am. Dec. 711; Dell’Aira v. 
U. S. (©. C. A.) 10 F.(2d) 102, 106; Berkowitz 
v. U. S. (C. C. A.) 5 F.(2d) 967; Egan v. U. 
S., 52 App. D. C. 384, 287 F. 958, 967; Moore 
v. State, 175 Ark. 391, 299 S. W. 386, 387; 
People v. Tielke, 259 Ill. 88, 102 N. E. 229, 
232; State v. Fisher, 95 N. J. Law, 419, 113 
A. 607, 609. And see further, Tompkins v. 
Butterfield (C. C.) 25 F. 558; State v. Zdan- 
owicz, 69 N. J. Law, 619, 55 A. 743; U. S. v. 
Youtsey (C. C.) 91 F. 868; State v. May, 172 
Mo. 630, 72 S. W. 918; Com. v. Childs, 2 
Pittsb. R. (Pa.) 400; State v. Hennessy, 55 
Iowa, 300, 7 N. W. 641; Harris v. State, 155 
Ind. 265, 58 N. E. 75; Knight v. State, 74 
Miss. 140, 20 So. 860; Carleton v. State, 43 
Neb. 373, 61 N. W. 699; State v. Reed, 62 Me. 
129; State v. Ching Ling, 16 Or. 419, 18 P. 
844; Stout v. State, 90 Ind. 1; Bradley v. 
State, 31 Ind. 505; Allen v. State, 111 Ala. 
80, 20 So. 494; State v. Rover, 11 Nev. 344; 
Jones v. State, 120 Ala. 303, 25 So. 204; Si- 
berry v. State, 133 Ind. 677, 33 N. E. 681; Pur- 
key v. State, 3 Heisk. (Tenn.) 28; U. S. v. 
Post (D. C.) 128 F. 957; U. S. v. Breese (D. C.) 
131 F. 917. 

Proof “beyond a reasonable doubt” is not 
beyond all possible or imaginary doubt, but 
such proof as precludes every reasonable hy- 
pothesis except that which it tends to support. 
It is proof “to a moral certainty,” —such proof 
as satisfies the judgment and consciences of 
the jury, as reasonable men, and applying 
their reason to the evidence before them, that 
the crime charged has been committed by the 
defendant, aud so satisfies them as to leave 
no other reasonable conclusion possible. Com. 
v. Costley, 118 Mass. 24; State v. Cassill, T1 
Mont. 274, 229 P. 716, 719; Varner v. State, 
27 Ga. App. 291, 108 S. E. 80; State v. Nor- 
man, 108 Ohio St. 541, 184 N. E. 474, 475; 
State v. Koski, 100 W. Va. 98, 180 S. E. 100, 
101. 


The difficulty of a satisfactory definition is dis- 
cussed in 57 Am. L. Reg. 419, where C. J. Shaw’s 
definition is criticized and that in Com. v. Costley, 
And 
in Hopt v. Utah, 120 U. S. 430, 7 S. Ct. 614, 30 
L. Ed. 708, it was approved as contrasted with C. 
J. Shaw’s definition. f l 


A “reasonable doubt” is such a doubt as 
would cause a reasonable and prudent man 
in the graver and more important affairs of 
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life to pause and hesitate to act upon the truth 
of the matter charged. But a reasonable 
doubt is not ‘a mere possibility of innocence, 
nor a caprice, shadow, or speculation as to 
innocence not arising out of the evidence or 
the want of it. State v. Perkins, 21 N. M. 135, 
153 P. 258, 259; U. S. v. McHugh (D. C.) 253 
F. 224, 231. 


A “reasonable doubt” is such a doubt as an up- 
right man might entertain in an honest investiga- 
tion after truth. Peterson v. State, 47 Ga. 524(5) ; 
Lochamy v. State, 152 Ga. 235, 108 S. E. 497. 

A “reasonable doubt” is one for which a reason 
can be given. Louie Ding v. U. S. (C. C. A.) 246 F. 
80, 88; King v. State, 17 Ala. App. 536, 87 So, 701, 
702; Butler v. State, 102 Wis. 364, 78 N. W. 596; 
People v. Guidici, 100 N. Y. 503, 3 N. E. 493; State 
v. Rounds, 76 Me, 123; State v. Jefferson, 43 La, 
Ann. 995, 10 So. 199. Contra: Abbott v. Territory, 
20 Okl. 119, 94 P. 179, 16 L. R. A. (N. S.) 260, 129 
Am. St. Rep. 818; Pettine v. New Mexico, 201 F. 
489, 119 C. C. A. 581; State v. Cohen, 108 lowa, 
208, 78 N. W. 857, 75 Am. St. Rep. 213; Carr v. State, 
23 Neb. 749, 37 N. W. 630; Darden v. State, 73 Ark. 
315, 84 S. W. 507. 

The term needs no definition. People v. Rogers, 
324 Ill. 224, 154 N. ©. 909, 913; Holmes v. State, 68 
Tex. Cr, R. 17, 150 S. W. 926; State v. Reed, 62 


Me. 129; Battle v. State, 103 Ga. 53 (2), 57, 29 
S. E. 491; Ponder y. State, 18 Ga. App. 703, 90 
S. E. 365. The. expression “reasonable doubt” is 


its own best definition. Gransden v. State, 12 Okl. 
Cr. 417, 158 P. 157, 162. 


DOUBTFUL TITLE. One as to the validity 
of which there exists some doubt, either as 
to matter of fact or of law; one which in- 
vites or exposes the party holding it to liti- 
gation. Beeler v. Sims, 93 Kan. 213, 144 P. 
237, 2389; Black v. American International 
Corporation, 264 Pa. 260, 107 A. 737, 739. 
Distinguished from a “marketable” title, 
which is of such a character that the courts 
will compel its acceptance by a purchaser 
who has agreed to-buy the property or has 
bid it in at public sale. Herman v. Somers, 
158 Pa. 424, 27 A. 1050, 38 Am. St. Rep. 851. 


DOUN. L. Fr. A gift. Otherwise written 
“don” and “done.” The thirty-fourth chap- 
‘ter of Britton is entitled “De Douns.” 


DOVE. Doves are animals fere nature, and 
not the subject of larceny unless they are in 
the owner’s custody; as, for example, in a 
‘dove-house, or when in the nest before they 
can fly. Com. v. Chace, 9 Pick. (Mass.) 15, 19 
Am. Dec. 348; Ruckman v. Outwater, 28 N. 
J. Law, 581. 


DOWABLE. Subject to be charged with dow- 
er; as dowable lands. 

Entitled or entitling to dower. Thus, a 
dowable interest in lands is such as entitles 
the owner to have such lands charged with 
dower. 


DOWAGER. A widow who is endowed, or 
who has a jointure in lieu of dower. -In Eng- 
land, this is a title or addition given to the 
widows of prices, dukes, earls, and other no- 


DOWER BY THE COMMON LAW 


blemen, to distinguish them from the -wives: 
of the heirs, who have right to bear the ti- 
tle. 1 Bl. Comm. 224. 


DOWAGER-QUEEN. The widow of the king: 
As such she enjoys most of the privileges be- 
longing to her as queen consort. It is not 
treason to conspire her death or violate her 
chastity, because the succession to the crown 
is not thereby endangered. No man, however, 
can marry her without a special license from 
the sovereign, on pain of forfeiting his lands. 
or goods, 1 Bl. Comm. 233. 


DOWER. The provision which the law makes: 
for a widow out of the lands or tenenients of 
her husband, for her support and the‘nurture- 
of her children. Co, Litt. 80a; 2 Bl. Comm.. 
130; 4 Kent, Comm. 35; 1 Washb. Real Prop. 
146; Chapin v. Hill, 1 R. I. 452; Hill v. 
Mitchell, 5 Ark. 610; Smith v. Hines, 10 Fla.. 
258; Hoy v. Varner, 100 Va. 600, 42 8S. E. 690; 
Beals v. Ares, 25 N. M. 459, 185 P. 780, 789; 
Larned v. Larned, 98 Kan. 828, 158 P. 3, 5. 
Adopted in Mathews v. Marsden, 71 Mont. 

230 P..775, TTT; Fischer v. Leach, 124 
Kan. 97, 258 P. 295, 297. 


Dower is an estate for the life of the widow 
in a certain portion of the following real estate 
of her husband, to which she has not relinquished 
her right during the marriage: (1) Of all lands 
of which the husband was seised in fee during the 
marriage; (2) of all lands to which another was. 
seised in fee to his use; (3) of all lands to which,. 
at the time of his death, he had a perfect equity,. 
having paid all the purchase money therefor. Code 
Ala. 1886, § 1892 (Code 1923, § 7427). 

“Dower” under the North Carolina statute is the 
life estate to which every married woman. is en-- 
titled on death of her husband, igtestate, or, im 
case she dissents from his will, one-third in value 
of all lands of which husband was beneficially 
seized in law or in fact, at any time during cover- 
ture. McGehee v. McGehee, 189 N. C. 558, 127 S. 
E.. 684, 687. . 


The term, both technically and in popular 
acceptation, has reference to real estate ex-- 
clusively. McGehee v. McGehee, 189 N. C. 
558, 127 S. Ð. 684, 687; Clark v. Hanson, 320 
Ill. 480, 151 N. E. 369, 371. 


“Dower,”, in modern use, is distinguished from 
“dowry.” The former is a provision for a widow 
on her husband’s death; the latter is a bride's: 
portion on her marriage. Wendler v. Lambeth, 163: 
Mo. 428, 63 S. W. 684. - mo 


DOWER AD OSTIUM ECCLESIÆ. Dower- 
at the church door or porch. An ancient kind’ 
of dower in ‘England, where a man, (being 
tenant in feesimple; of full age,) openly af 
the church door, where all marriages were- 
formerly celebrated, after affiance made and‘ 
troth plighted between. thenr, endowed his: 


‘wife with the whole of his lands, or such: 


quantity as he pleased, at the same time- 
specifying and ascertaining the same. Litt:. 


'§ 89; 2 BL.Comm. 183. 


DOWER BY THE COMMON LAW. The or- 
dinary kind of dower in English and Ameri- 


DOWER BY CUSTOM 


can law, consisting of a life interest in one- 
third of the lands of which the husband was 
seised in fee at any time during the coverture. 
Litt. § 86; 2 Bl. Comm. 182; 2 Steph. Comm 
302; 4 Kent, Comm. 35. 


DOWER BY CUSTOM. A kind of dower in 
England, regulated by custom, where the 
quantity allowed the wife differed from the 
proportion of the common law; as that the 
wife should have half the husband’s lands; 
or, in some places, the whole; and, in some, 
only a quarter. 2 Bl. Comm. 132; Litt. § 37. 


DOWER DE LA PLUS BELLE (DE LA PLUIS 
BEALE). L. Fr. Dower of the fairest [part.] 
A species of ancient English dower, incident 
to the old tenures, where there was a guard- 
ian in chivalry, and the wife occupied lands 
of the heir as guardian in socage. If the wife 
brought. a writ of dower against such guard- 
ian in chivalry, he might show this matter, 
and pray that the wife might be endowed de 
la plus belle of the tenement in-socage. Litt. 
§ 48. This kind of dower was abolished with 
the military tenures. 2 Bl. Comm. 132. 


DOWER EX ASSENSU PATRIS. Dower by 
the father’s assent. A species of dower ad 
ostium eeclesie, made when the husband’s 
father was alive, and the son, by his con- 
sent expressly given, endowed his wife with 
parcel of his father’s lands. Litt. § 40; 2 BI. 
Comm, 183; Grogan v. Garrison, 27 Ohio St. 
61. 


DOWER UNDE NIHIL HABET. A writ of 
right which lay for a widow to whom no 
dower had been assigned. 


DOWLE STONES. Stones dividing lands, 


etc. Cowell. 

DOWMENT. In old English law. Endow- 
ment; dower. Grogan v. Garrison, 27 Ohio 
Bt, 81L. 


‘DOWRESS. A woman entitled to dower; a 
tenant. in dower. 2 P. Wms. 707. 


DOWRY. The property which a woman 
brings to her husband in marriage; now 
more commonly called a “portion.” 


This word expresses the proper meaning of the 
“dos” of the Roman, the “dot” of the French, and 
the “dote” of the Spanish, law, but is a very dif- 
ferent thing from “dower,” . with which it has 
sometimes been confounded. See Co. Litt. 81; 
Dig. 23, 3, 76; Code 5, 12, 20; Buard v. De Russy, 
6 Rob. (La.) 111; Gates v. Legendre, 10 Rob. (La.} 
74; Cutter v. Waddingham, 22 Mo, 254, 


By dowry, in the Louisiana Civil Code (see 
article: 2337), is meant the effects which the 
wife brings to the husband to support the 
expenses of marriage: It is given to the 
husband, to be enjoyed by him so long as the 


marriage shall last, and the income of it be. 


longs to him.. He-alone has the administra- 
tion of it during marriage, and hfs wife’ can- 
not’ deprive him of it, Fhe real estate set- 
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tled as dowry is inalienable during marriage, 
unless the marriage contract contains a stipu- 
lation to the contrary. De Young v. De 
Young, 6 La. Ann. 786. 


DOYLE RULE. A formula for computing the 
board measure from the dimensions of a log. 
Peter v. Owl Bayou Cypress Co., 187 La. 1067, 
69 So. 840, 841. The rule is to deduct four 
inches from the diameter of the log, as an 
allowance for slab, square one-quarter of the 
remainder, and multiply the result by the 
length of the log in feet. Morrison v. Pickrell 
Walnut Co., 199 Ill. App. 175, 176. 


DOZE. To slumber or sleep lightly. St. Paul 
Fire & Marine Ins. Co. of St. Paul, Minn., 
V. Kendle, 163 Ky. 146, 173 S. W. 373, 374. 


DOZEIN. L. Fr. Twelve; a person twelve 
years of age. St. 18 Edw. II.; Barring. Ob. 
St. 208. 


DOZEN PEERS. Twelve peers assembled at 
the instance of the barons, in the reign of 
Henry III., to be privy counselors, or rather 
conseryators of the kingdom. 


DR. An abbreviation for “doctor ;” also, in 
commercial usage, for “debtor,” indicating 
the items or particulars in a bill or in an 
account-book chargeable against the person 
to whom the bill is rendered or in whose name 
the account stands, as opposed to “Cr.” 
(“eredit” or “creditor”), which indicates the 
items for which he is given credit. Jaqua v. 
Shewalter, 10 Ind. App. 234, 37 N. Ð. 1072. 


DRACHMA. A term employed in old plead- 
ings and records, to denote a groat. Townsh. 
Pl. 180. 

An Athenian silver coin, of the value of 
about fifteen cents, 


DRACO REGIS. The standard, ensign, or 
military colors borne in war by the ancient 
kings of England, having the figure of a 
dragon painted thereon. 


DRACONIAN LAWS. A code of laws pre- 
pared by Draco, the celebrated lawgiver: of 
Athens. These laws were exceedingly severe, 
and the term is now sometimes applied to any 
laws of unusual harshness. 

DRAFT. The common term for a bill of 
exchange; as being drawn by one person 
on another. Hinnemann yv. Rosenback, 39 
N. Y. 100; Douglass v. Wilkeson, 6 Wend. 
(N. Y.) 643; Ennis v. Coshocton Nat. Bank, 
27 Ga. App. 479, 108 8S. E. 811. 

An order for the payment of money drawn 
by one person on another. It is said to be a 
nomen generalissimum, and to include all 
such orders. Wildes. v. Savage, 1 Story, 30, 
29 Fed. Cas. 1226: State v. Warner, 60 Kan. 


.94, 55 P. 342; . Cunningham v, State,-115 Ark, 


392, 171 S. W. 885. , 


‘The term includes a’ cashier’s check (People A 
Miller, 278 I11.-490, 116 N..B. 181, 188, L. R. A. 1917, 
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797; Montana-Wyoming Ass'n. of Credit Men v. 
` Commercial Nat. Bank of Miles City, 80. Mont, 174, 
259 P. 1060, 1061), and ia distinguished from “check” 
by the fact that in a draft the drawer is a bank, 
while in the ordinary check the. drawer is an in- 
dividual. Leach v. Mechanics’ Sav. Bank, 202 Iowa, 
899, 211 N. W. 506, 508, 50 A. L. R. 388. 


A tentative, provisional, or preparatory 
writing out of any document (as a will, con- 
tract, lease, etc.) for purposes of discussion 
and correction, which is afterwards to be 
copied out in its final shape. 

Also, a small arbitrary deduction or al- 
lowance made to a merchant or importer, in 
the case of goods sold by weight or taxable 
by weight, to cover possible loss of weight in 
handling or from differences in scales. Mar- 
riott v. Brune, 9 How. 633, 13 L, Ed. 282; See- 
berger v. Mfg. Co., 15 S. Ct. 583, 157 U. S. 
183, 39 L. Ed.. 665; Napier v. Barney, 17 Fed. 
Cas, 1149. 


DRAFTSMAN. Any one who draws or 
frames a legal document, e. g., a will, convey- 
ance, pleading, etc, 

In the marine engineering profession, any 
of various men who design the several parts 
of vessels and other machinery in the dif- 
ferent departments. 
276 F. 954, 956. ` 


DRAG. In a technical sense, the lower part 
of the mold for casting iron pipe. Casey- 
Hedges Co. v. Gates, 139 Tenn. 282, 201 S. W. 
760, 761. 


DRAGO DOCTRINE. The principle asserted 
by Luis Drago, Minister of Foreign Affairs of 
the Argentine Republic, in a letter to the 
Argentine Minister at Washington, Decem- 
ber 29, 1902, that the forcible intervention of 
states to secure the payment of public debts 
due to their citizens from foreign states is 
unjustifiable and dangerous to the security 
and peace of the nations of South America. 
The subject was brought before the Confer- 
ence by. the United States and a Convention 
was adopted in which the contracting powers 
agreed, with some restrictive conditions, not 
to have recourse to armed force for the recov- 
ery of contract debts claimed by their na- 
tionals against a foreign state. Higgins, 184- 
197. See Calvo Doctrine. 


DRAGOMAN. An interpreter employed in 
the east, and-particularly at the Turkish 
court. 


DRAIN, v To conduct water from one place 
to another, for the purpose of drying the 
former. To make dry; to draw off water; 
to rid land of its superfluous moisture by 
adapting or. improving natural water courses 
and supplementing them, when necessary, by 
artificial ditches, People v. Parks, 58 Cal. 
639. 


To “drain,” in its larger’ sense, includes not 
only the supplying of. outlets. and channels to re- 
lieve the land from water, but also the provision 


Ex parte Aird (D. ©C.). 
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of ditches, drains, and embankments to prevent: 
water from accumulating. Holt. v. State (Tex. Civ. 
App.) 176 S. W. 743, 746; In re Mississippi and 
Fox River Drainage Dist., 270 Mo, 157, 192 S. W. 
727, 731; Pioneer Real Estate Co. v. City of Port-. 
land, 119 Or. 1, 247 P. 819, 323. 


DRAIN, z. A trench or ditch to convey water 
from wet land; a channel through which wa- 
ter may flow off. 


.The word has no technical legal meaning. Any 
hollow space in the ground, natural or artificial, 
where water is collected and passes off, is a ditch 
or drain. Goldthwait v. East Bridgewater, 5 Gray 
(Mass.) 61, 64; Murphy v. St. Louis-San Francisco 
R. ‘Co., 205 Mo. App. 682, 226 S. W. 687, 640; Sher- 
rod v. Battle, 154 N. C. 345, 70 S. E. 884, 836; Peo- 
ple v. Parks, 58 Cal, 689. 

The term may be synonymous with “water | course.” 
Grecn v. County Com’ra of Harbine, 74 Ohio St. 
318, 78 N. E. 521, 522; Elder v. Smith, 103 Otio 
St. 369, 133 N. E. 791, 792. : 

“Sewers” differ. from “drains” only in that the 
former are in cities, and generally covered over, 
while the latter are in rural communities, and 
open. Pioneer Real Estate Co. v. City of Portland, 
119 Or. 1, 247 P. 319, 321; Barton v. Drainage Dist. 
No. 30, 174 Ark. 173, 294 S. W. 418, 419. But “drains” `’ 
may sometimes include sewers. City of Charles- 
town, 170 Ill. 336, 48 N. E. 985, 986. See, generally, 
Mound City Land & Stock Co. v. Miller, 170 Mo. 
240, 70 5. W. 721, 724, 6 L. R. A. 190, 94 Am. St, 
Rep, 727; Wetmore v. Fiske, 15 R. I. 354, 5 A. 375, 
378. 


Also, sometimes, the easement or servitude 
(acquired by grant or prescription) which con- 
sists in the right to drain water through an- 
other’s land. See 3 Kent Comm. 436; 7 M. 
& G. 354. 


DRAINAGE DISTRICT. A political subdivi- 
sion of the state, created for the purpose of 
draining and reclaiming wet and overflowed 
land, as well as to preserve the public health 
and convenience. Tallahatchie .Drainage 
Dist. No. 1 v. Yocona-Tallahatchie Drainage 
Dist. No. 1, 148 Miss, 182, 114 So. 264, 266. 
See Drain, v. 


DRAM. In common parlance, a drink of some 
substance containing alcohol; something 
which can produce intoxication. Lacy v. 
State, 32 Tex. 228. See Wright v. People, 101 / 
In, 134. 


DRAM-SHOP. A drinking saloon, where liq- 
uors are sold to be drunk on the premises. 
Wright v. People, 101 Ill. 129; Brockway v 
State, 36 Ark. 636; Com. v. Marzynski, 21 N. 
E. 228, 149 Mass. 68. A place where spirit- 
uous liquors are sold by the dram or the 
drink; a barroom. Wolfe v. State, 107 Ark, 
33, 153 S. W. 1102, 1103; McCormick v. Bren 
nan, 224 Ill. App. 251, 254. 


DRAMA. A term descriptive of any represen- 
tation in which a story is told, a moral con- 
veyed, or the passions portrayed, whether by 
words and actions combined, or by mere ac: 
tions alone, Asa G. Candler, Inc., v. Georgia 
Theater Co., 148 Ga. 188, 96 5. E. 226, 227, 


a 


DRAMATIC COMPOSITION 


L. R. A. 1918F, 889. A story put in action. 


‘Zucarro v. State, 82 Tex. Cr. R: 1, 197 S. W. 


982, 985, L. R. A. 1918B, 354. ` 


DRAMATIC COMPOSITION. In copyright 
law. A literary work setting forth a story, 
incident, or scene from life, in which, how- 
ever, the narrative is not related, but is repre- 
sented by a dialogue and action; may include 
a descriptive poem set to music, or a panto- 
mine, but not a composition for musical in- 
struments alone, nor a mere spectacular ex- 
hibition or stage dance. Daly v. Palmer, 6 
Fed. Cas. 1182; Carte v. Duff (C. C.) 25 Fed. 
183; Tompkins v, Halleck, 133 Mass. 35, 43 
Am. Rep. 480; Russell v. Smith, 12 Adol. & 
El. 236; Martinetti v. McGuire, 16 Fed. Cas. 
920; Fuller v. Bemis (C. C.) 50 Fed, 926. 


DRAW, n. A movable section of a. bridge, 
“which may be raised up or-turned to one side, 
:80 as to admit the passage of vessels. Gilder- 
‘Sleeve v. Railroad Co. (D. C.) 82 Fed. 766; 
‘Hughes v. Railroad Co. (C. C.) 18 Fed. 114; 
Railroad Co. v. Daniels, 90 Ga. 608, 17 8. E. 
‘GAT. 

-A depression in the surface of the earth, 
iin ‘the mature of a shallow ravine or gulch, 
sometimes many miles in length, forming a 
channel for the escape of rain and melting 
Snow draining into it from either side. Rail- 
road Co. v. Sutherland, 44 Neb. 526, 62 N. W. 
859. 


The word “draw” does not mean a stream of run- 
ming water with well-defined banks, as distinguished 
from the flow of surface water. Cartwright v. War- 
wen (Tex. Civ. App.) 177 S. W. 197, 200. 


DRAW, v. 


In Old Criminat Practice 


To drag (on a hurdle) to the place of exe- 
cution. Anciently no hurdle was allowed, but 
tthe criminal was actually dragged along the 
road to the place of execution. A part of the 
ancient punishment of traitors was to be thus 
drawn. 4 Bl. Comm. 92, 377. 


In Criminal Law 


‘To draw a firearm or deadly weapon is to 
=point it intentionally. State v. Boyles, 24 
.N. M. 464, 174 P. 423. To draw a bead on; 
‘to bring into.line with the bead or fore sight 
‘of a rifle and the hind sight; to aim at. Hat- 


field. v. Commonwealth, 200 Ky. 248, 254 S. W. 
- ell. 


748, 749. 

. łn Mercantile Law 

-To draw a. bill of exchange is to write (or 
eause it to be written) and sign it; to make, 
aga note. Knox vy. Rivers Bros, 17 Ala, App. 
630, 88 So. 33, 34. 


In Pleading, Conveyancing, Ete. 


` To prepare a draft; to compose and write 

out in. due form, as, a deed, complaint, peti- 
tion, memorial, ete.: Winnebago: County State 
Bank v. Hustel, 119 Iowa,.115, 98 N. W. 70; 
Hawkins v. State, 28 Fla. 363, 9 So. 652. 
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In Practice 


-To draw a jury is to select the persons who 
are to compose it, either by taking their names 
successively, but at hazard, from the jury 
box, or by summoning them individually to 
attend the court. Smith v. State, 186 Ala. 1, 
34 So. 168; State v, Superior Court of What- 
com County, 82 Wash. 284, 144 P. 32, 33. 


In Fiscal Law and Administration 


To take out money from a bank, treasury, 
or other depository in the exercise of a law- 
ful right and in a lawful manner. “No mon- 
ey shall be drawn from the treasury but in 
consequence of appropriations made by law.” 
Const. U. S. art. 1, § 9 But to “draw a war- 
rant” is not to draw the money; it is to make 
or execute the iustrument which authorizes 
the drawing of the money. Brown v. Fleisch- 
ner, 4 Or. 149. 


DRAWBACK. In the customs laws, an al- 
lowance made by the government upon the du- 
ties due on imported merchandise when the 
importer, instead of selling it here, re-exports 
it; or the refunding of such duties if already 
paid. This allowance amounts, in some cases, 
to the whole of the original duties; in others, 
to a part only. See 19 USOA §§ 152-152b. 


A drawback is a device resorted to for enabling 
a commodity affected by taxes to be exported and 
sold in the foreign market on the same terms as 
if it had mot been taxed at all. It differs in this 
from a bounty, that the latter enables a commodity 
to be sold for jess than its natural cost, whereas 
a drawback enables it to be sold exactly at its 
natural cost. Downs v. U. S., 113 F. 144, 51 C. C. 
A. 100. 


DRAWEE. A person to whom a bill of ex- 
change is addressed, and who is requested to 
pay the amount of money therein mentioned. 


DRAWER. The person drawing a bill of ex- 
change and addressing it to the drawee. Ste- 
venson v. Walton, 2 Smedes & M. (Miss.) 265; 
Winnebago County State Bank v. Hustel, 119 
Iowa, 115, 93 N. W. 70. 


DRAWING. In patent law. A representa- 
tion of the appearance ọf material objects by 
means of lines and marks upon paper, card- 
board, or other substance. Ampt v. Cincin- 
nati, 8 Ohio Dec. 628; 35 USCA § 34. 

Cow- 


DRAWLATCHES. Thieves; robbers. 


DRAYAGE. A charge for the transportation 
of property in wheeled vehicles, such as drays, 
wagons, and carts. Soule v. San Francisco 
Gaslight Co., 54 Cal. 242. 


DREDGE. Formerly applied to a net or drag 
for taking oysters; now a machine for 
cleanslng canals and rivers. To “dredge” is. 
to gather or take with a dredge, to remove 
sand,.mud, and filth from the beds of rivers, 
harbors, and canals,-with a ı dredging machine. 
16. Can, L. T. 268 
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DREIT-DREIT. Droit-droit. (Also written 
without the hyphen.) Double right. A union 
of the right of possession and the right of 
property. 2 Bl. Comm. 199. 


DRENCHES, or DRENGES. In Saxon law. 
Tenants in capite. They are said to be such 
as, at the coming of William the Conqueror, 
being put out of their estatés, were afterwards 
restored to them, on their making it appear 
that they were the true owners thereof, and 
neither in ausilio or consilio against him. 
Spelman. 


DRENGAGE. The tenure by which the 
drenches, or drenges, held their lands. A 
variety of feudal tenure by serjeanty (q. ), 
often occurring in the northern counties of 
England, involving a kind of general. service. 
Vinogradoff, Engl. Soc. in Eleventh Cent. 62. 
Little is known of it; 3 Holdsw. Hist. EB. L. 
132. 


DRIER. In the paper-making trade, a hot 
drum. Tompkins-Hawley-Fuller Co, v. Holden 
(C. C. A.) 273 FY. 424, 430. 


DRIFT. 
In Mining Law 


An underground passage driven horizontally 
along the course of a mineralized vein or ap- 
proximately so. Distinguished from “shaft,” 
which is an opening made at the surface and 
extending downward into the earth vertically, 
or nearly so, upon the vein or intended to 
reach it: and from “tunnel,” which is a lat- 
eral or horizontal passage underground in- 
tended, to reach the vein or mineral deposit, 
where drifting may begin. Jurgenson v. Dil- 
ler, 114 Cal. 491, 46 P. 610, 55 Am. St. Rep. 
83. 

In Old English Law 


. A driving, especially of. cattle. 


DRIFT NET. A net with both ends free to 
drift with the current ;—distinguished from 
a “set net,” which is one fastened at one or 
both ends, so the whole net cannot drift with 
the current. State v. Blanchard, 96 Or. 79, 
189 P. 421, 427. 


DRIFT-STUFF. This term signifies, not 
goods which are the subject of salvage, but 
matters floating at random, without any 
known or discoverable ownership, which, if 
cast ashore, will probably never be reclaim- 
ed, but will, as a matter of course, accrue to 
the riparian proprietor. Watson v. Knowles, 
13 R. I. 641. 


DRIFTS OF THE FOREST. A view or exam- 
ination of what cattle are in a forest, chase, 
ete., that it may be Known whether it be sur- 
charged or not; and whose the beasts are, and 
whether they are commonable. These drifts 
are made at certain times in the year by the 
officers of the forest, when all cattle are driv- 
en into some pound or place inclosed, for the 
before-mentioned purposes, and also to dis- 


‘DRIVE. 


cover whether any cattle of strangers be 
there, which ought not to common: Man- 
wood, p. 2, c. 15. 


DRIFTLAND, DROFLAND, or DRYFLAND: 
A Saxon word, signifying a tribute or yearly 
payment made by some tenants to the king, or 
their landlords, for driving their cattle. 
through a manor to fairs or markets. Cowell. 


DRIFTWAY. A road or way over which cat- 
tle are driven. 1 Taunt. 279; Selw. N. P. 
1087; Woolr. Ways 1; 2 Hilliard, Abr. Prop. 
33; Smith v. Ladd, 41 Me. 314. 


DRILLED. ‘Completed ;—said of oil wells 
and the like. Texas Pac. Coal & Oil Co. v. 
Harris (Tex. Civ. App.) 280 S. W. 287, 238; 
Chambers v. Simmons, 76 W. Va. 174, 85 S. 
E. 182, 184, The term implies progress in the 
work, and not mere use of the drill.. Texas 
Const. Co. v.. Dearing (Tex. Civ, App.) 296 
S. W. 1112, 1115. : 


DRILLING IN. Drilling, as an oil well, after 
the casing has been set. Smith & Hayslip. y. 
Wilcox Oil Co. (Tex. Civ. App.) 253 S. W. 641, 
642. 


DRINCLEAN. Sax. A contribution of ten- 
ants, in the time of the Saxons, towards a 
potation, or ale, provided to entertain the 
lord, or his steward. Cowell. See Cervisarii. 


DRINK. To use liquid as a beverage to slake 
thirst. State v. Woodward, 41 Idaho, 3538, 288 
P. 525, 527. See, also, Merle v. Beifeld, 194 
Ill. App. 364, 385. Specifically, to use intoxi- 
cating liquors. 


DRINKING MAN. One who takes a drink 
of liquor when he chooses, even though it 
may be so infrequent as to produce no harm- 
ful effect on his health. Tuepker v. Sovereign 
Camp, W. O. W. (Mo. App.) 226 S. W. 1002, 
1003. 


DRINKING-SHOP. A place where intoxicat- 
ing liquors are sold, bartered, or delivered to 
be drunk on the premises. Portland v. 
Schmidt, 13 Or. 17,6 Pac. 221. 


DRIP. A species of easement or servitude 
obligating one man to permit the water fall- 
ing from another man’s house to fall upon his 
own land. 3 Ként, Comm. 436; 1 Rolle, Abr. 
107; Dig. 43, 23, 4, 6; 11 Ad. & E. 40. 


DRIVE, n. An underground process. Diller 
r St. Louis, S. & P. R. R., 304 Ill. 378, 1386. N. 
. 703, 704. 


DRIVE, v. To impel motion and quicken. 
Bosse v. Marye, 80 Cal. App. 109, 250 P. 693, 
696. To compel, urge, or move in some man- 
ner or direction. Howell v. J. Mandelbaum 
& Sons, 160 Iowa, 119, 140 N. W. 397, 398,-Ann. 
Cas. 1915D, 349. To control the motive pow- 
er, as of a motor vehicle. -Grant-.v. Chicago, 
M. & St.-P. Ry. Co., 78 Mont. 97, 252 P. 382, 
385. : 


DRIVE-IT-YOURSELF CARS 


DRIVE-IT-YOURSELF CARS. A term used 
to describe automobiles which their owners, 
as a regular business, rent out for hire with- 
out furnishing drivers. City of Rockford v. 
_ Nolan, 316 Ill. 60, 146 N. E. 564. See, also, 
Welch. v. Hartnett, 127 Mise. 221, 215 N. Y. 
8. 540; White v. Holmes, 89 Fla. 251, 103 So. 
623; Blashfield’s Cyclopedia of Automobile 
Law, p. 2802. 


DRIVER. One employed in conducting or op- 
erating a coach, carriage, wagon, or other ve- 
hicle, with horses, mules, or other animals, 
or a bicycle, tricycle, or motor car, though not 
a street railroad car. See Davis v. Petrino- 
vich, 112 Ala. 654, 21 So. 344, 36 L. R. A. 615; 
Isaacs v. Railroad Co., 7 Am. Rep. 418, 47 N. 
Y. 122. 


DROFDEN, or DROFDENNE. A grove or 
woody place where cattle are kept. Jacob. 


DROFLAND. Sax. A quit. rent; or yearly 
payment, formerly made by some tenants to 
the king, or their landlords, for driving their 
cattle through a-manor to fairs or markets. 
Cowell; Blount, — 


DROIT. 
S In French Law 
Right, justice, equity, law, the whole body 
of law ; also a right. Toullier, n. 96; Pothier, 
Droit. 


This term exhibits the same ambiguity which 
is discoverable in the German equivalent, “recht” 
and the English word “right.” On the one hand, 
these terms answer to the Roman “jus,” and thus 
indicate law in the abstract, considered as the foun- 
dation of all rights, or the complex of underlying 
moral principles which impart the character of jus- 
tice to all positive law, or give it.an ethical con- 
tent.» Taken in this abstract sense, the terms may 
be adjectives, in which case they are equivalent 
to “just,” or nouns, in which case they may be 
paraphrased by the expressions “justice,” “moral- 
ity,” or “equity.” On the other hand, they serve 
to point out @ right; that is, a power, privilege, 
faculty, or demand, inherent in one-person, and 
incident ‘upon another: In the latter signification, 
droit (or recht or right). is the correlative of “duty” 
or ‘‘obligation.’”” In-.the former sense, it may be 
considered as opposed to wrong, injustice, or the 
absence of law. Droit has the further ambiguity 
that it is sometimes used to denote the existing 
hody of Jaw considered as one whole, or the sum 
total of a number of individual laws taken together. 
See Jus; Recht; Right. 


—Droits civils. This phrase in French law de- 
notes private rights, the exercise of which is 
independent of the status (qualité) of citizen. 
Foreigners enjoy them; and the extent of 
that enjoyment is determined by the- princi- 
ple of reciprocity. Conversely, foreigners may 
be sued on contracts. made by them in France. 
Brown. : . 

—Droit coutumier. Common law. 

—Dreit d’aceession. - That property which is 
aequired by. making a new species out’ of the 
material of another. It is equivalent to the 
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Roman “specificatio.” This subject is treated 
of in the Code Civil de Napoléon, art. 565, 
577; Merlin, Répert. Accession; Malleville’s 
Discussion, art. 565. 


—Droit d’accroissement. The right which an 
heir or legatee has of combining with his own 
interest in.a succession the interest of a co- 
heir or colegatee who either refuses to or can- 
not accept his interest. Houghton v. Brant-- 
ingham, 86 Conn. 680, 86 A. 664, 667. ` 


—Droit d’aubaine. A rule by which all the 
property of a deceased foreigner, whether 
movable or immovable, was confiscated to the 
use of the state, to the exclusion of his. heirs, 
whether claiming ab intestato or under a will 
of. the deceased. Finally abolished in 1819. 
Opel v. Shoup, 100 Iowa, 407, 69 N. W. 560, 
37 L. R. A. 583. 


—Droit d'exécution. The right of a stockbrok- 
er to sell the securities bought by him for ac- 
count of a client, if the latter does not ac- 
cept delivery thereof. The same expression is 
also applied to the sale by a stockbroker of 
securities deposited with him by his client, 
in order to guaranty the payment of opera- 
tions for which the latter has given instruc- 
tions. Arg. Fr. Mere. Law, 357. 


—Droit de bris. A right formerly claimed by 
the lords of the coasts of certain parts of 
France, to shipwrecks, by which not only the 
property, but the persons of those who were’ 
cast away, were confiscated for the prince 
who was lord of the coast. Otherwise called 
“droit de bris sur le naufrage.” This right 
prevailed chiefly in Bretagne, and was solemn- 
ly abrogated by Henry III. as duke of Nor- 
mandy, Aquitaine, and Guienne, in a charter 
granted A. D. 1226, preserved among the rolls 
at Bordeaux. 


—Droit de détraction. A tax upon the removal 
from one state or country to another of prop- 
erty acquired by succession or testamentary 
disposition ; it does not cover a tax upon the 
succession to or transfer of property. In re 
Peterson’s Estate, 168 Iowa, 511, 151 N. W. 66, 
68: Moody v. Hagen, 162 N. W. 704, 708, 
36 N. D. 471, L. R. A. 1918F, 947, Ann. Cas. 
1918A, 933. Cf. Duties of Detraction. 


—Droit de garde. In French feudal law. 
Right of ward. The guardianship of the es- 
tate and. person of a noble vassal, to which 
the king, during his minority, was entitled. 
Steph. Lect. 250. 


—Droit de gîte. In French feudal law. The 
duty incumbent on a roturier, holding lands 
within the royal domain, of supplying board 
and lodging to the king and to his suite while 
on a royal progress. Steph. Lect. 351. 


—Droit de greffe. In: old French law. -The 
right of selling various offices connected: with 
the ‘custody of judicial records or notarial 
‘sets, ‘Steph. ‘Lect, 354. ‘A privilege of the 
‘French kings, - poni vets es ; 
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—Drolt de maîtrise In old French law. A 
charge payable to the crown by any- one who, 
after having served his apprenticeship in any 
commercial guild or brotherhood, sought to 
become a master workman in it on his own 
account. Steph. Lect: 354. 


-—Droit de naufrage. The right of a seigneur, 
who owns the seashore, or the king, when a 
vessel is wrecked, to take possession of the 
wreckage and to kill the crew or sell, them 
as slaves. 14 Yale L. Jour. 129. 


—Droit de prise. In French feudal law. The 
duty (incumbent on a roturier) of supplying 
to the king on credit, during a certain period, 
such articles of domestic consumption as 
might be required for the royal household. 
Steph. Lect. 351. 


—Droit de quint. In French feudal law. A 


relief payable by a noble vassal to the king. 


as his seigneur, on every change in the own- 
ership of his fief. Steph. Lect. 350. 


—Droit de suite. The right of a creditor to 
pursue the debtor’s property into the hands 
of third persons for the enforcement of his 
claim. 


—Droit écrit. In French law. (The written 
law.) The Roman civil law, or Corpus Juris 
Civilis. Steph. Lect. 130. 


—Droit international. International law. 


—Droit maritime. Maritime law. 


—Droit naturel. Fr. The law of nature. 


In Old English Law 
Law; right; a writ of right. Co. Litt. 158b. 


A person was said to have droit droit, plurimum 
juris, and plurimum possessionis, when he had the 
freehold, the fee, and the property in him. Crabb, 
Hist. B. L. 406. 


—Autre droit. The right of another. 


—Droit-close. 
lord of ancient demesne on behalf of those 
. of his tenants who held their lands and tene- 
ments by charter in fee-simple, in fee-tail, for 
life, or in dower. Fitzh. Nat. Brev. 23. 


—Droit common. The common law. Litt. § 
218; Co. Litt.. 142a. 


—Droit-droit. A double right; that is, the 
right of possession and the right of property. 
These two rights were, by the theory of our 
ancient law, distinct; and the above phrase 
was used to indicate the concurrence of both 
in one person, which concurrence was neces- 
sary to constitute a complete title to land. 
Mozley & Whitley. 


—Droits of admiralty. Rights or perquisites of 
the admiralty.. A term applied to goods found 
derelict at sea. Applied also to property cap- 
tured in time of war by non-commissioned ves- 


An ancient writ, directed to the - 
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sels: of. a belligerent. nation. 1 Kent, ; Comm, 
96; 2 Sel. Essays in. Anglo-Amer, Leg.. Hist. 
318; 15 L. Q: R. 359; Marsden, Admiralty, 
Droits and Salvage; 1 W. Rob. 423. In Eng- 
land, it has been usual in maritime wars for 
the government to seize and condemn, - as 
droits of admiralty, the property of an enemy 
found in her ports at the breaking out of hos- 
tilities. 1 C. Rob. 196; 13 Ves. 71; 1 Edw. 60; 
3 Bos. & P. 191. The power to exercise such 
a right has not been delegated to, nor has it 
ever been claimed by, the United States gov- 
ernment. Benedict, Adm. § 33; Brown v. U. . 
S., 8 Cranch, 110, 3 L. Ed. 504. 
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Droit ne done pluis que soit demaunde. The 
law gives not more than is demanded. 2 Inst. 
286. 


Droit ne poet pas morier. 
Jenk. Cent. 100, case 95. 


DROITURAL. What belongs of right; relat- 
ing to right; as real actions are either droi- 
tural or possessory,—drottural when the plain- 
tiff seeks to recover the property. Finch, 
Law, 257. . 


Right cannot die. 


DROMONES, DROMOS, DROMUNDA. These 
were at first high ships of great burden, but 
afterwards those which we now call “men-of- 
war.” Jacob. 


DROP. In English practice. When the mem- 
bers of a court are equally divided on the ar- 
gument showing cause against a rule nisi, no 
order is made, 4 e., the rule is neither dis- 
charged nor made absolute, and the rule is 
said to drop. In practice, there being a right 
to appeal, it has been usual to make an order 
in one way, the junior judge withdrawing his 
judgment, Wharton. 


DROP-LETTER. A letter addressed for de- 
livery in the same city or district in which it 
is posted. 


DROP SHIPMENT DELIVERY. In mercan- 
tile usage, this phrase refers to ordinary ` 
freight unloaded from railroad cars ;—distin- 
guished from carload shipments, known as 
“track delivery shipments.” Boshell v. Re- 
ceivers of St. Louis & S. F. R. Co., 200 Ala. 
366, 76 So. 282, 284. 


DROPPING GROUND. In the logging indus- 
try, a place on the bank of a stream to store 
sawlogs, railroad ties, staves, and the prod- 
ucts of the forest, while waiting for a rise 
of the stream that will enable the owner to 
float his timbered products down the river to 
a market. Lexington & E. Ry. Co. v. Grigs- 
by, 176 Ky. 727, 197 S. W. 408. 


DROVE. A number of animals collected and 
driven together in a body; a flock or herd of 
eattle in process of being driven; indefinite as 
to number, but including at least several. 
Caldwell v. State, 2 Tex. App. 54; McConvill 
y. Jersey City, 39 N. J. Law, 43, 


DROVE-ROAD 


DROVE-ROAD. In Scotch law. A road for 
driving cattle. 7 Bell, App. Cas, 43, 53,57. A 
drift-road. Lord Brougham, Id. 


DROVE-STANCE. 
adjoining a drove-road, for resting and re- 
freshing sheep and cattle on their journey. 
„T Bell, App. Cas. 53, 57. 


‘DROVER’S PASS. A free pass given by a 
railroad company, accepting a drove of cat- 
tle for transportation, to the drover who ac- 
companies and cares for the cattle on the 
train. Railroad Co. v. Tanner, 100 Va. 379, 
41 8. E. 721; Railway Co. v. Ivy, 71 Tex. 409, 
9 5. W. 346, 1 L. R. A. 500, 10 Am. St. Rep. 
758. 


DROWN. To merge or sink. “In some cases 
a right of freehold shall drown in a chattel.” 
Co. Litt. 266a, 3214. 


DRU. A thicket of wood in a valley. Domes- 
day. 


DRUG. The general name of substances used 
in. medicine; any substance, vegetable, ani- 
mal, or mineral, used in the composition or 
preparation of medicines; any substance 
used as a medicine. Larsen v. Paine Drug 
Co., 169 App. Div. 888, 155 N. Y. S. 759; Ham- 
mond v. State; 173 Ark. 674, 298 S. W. 714, 
717; United States v. J. L. Hopkins & Co. (D. 
C.) 228 F. 173, 176. The term is also applied 
to materials used in dyeing and in chemis- 
try: - See, generally, Collins v. Banking Co., 
- 79 N. C. 281, 28 Am, Rep. 322; U. S. v. Merck, 
66 F. 251, 13 C. C. A. 482; Cowl v. U. S. (C. C.) 
- 124 F. 475; Insurance Co. v. Flemming, 65 
Ark. 54; 44 S. W. 464, 39 L. R. A. 789, 67 Am. 
St. Rep. 900 ; Gault v. State, 34 Ga. 533, 


DRUGGIST. A dealer in-drugs; one whose 
business is to sell drugs and medicines. In 
‘strict usage, this term is to be distinguished 
“ from<“‘apotheeary.” A druggist deals in the 
uncompounded medicinal substances; the 
business of an apothecary is to mix and com- 
‘pound them. But in America the two words 
are used interchangeably, as the same per- 
sons usally discharge both functions, State 
- y, Holmes, 28 La, Ann. 767, 26 Am. Rep. 110; 
‘Hainline v. Com., 18 Bush (Ky.) 852; State v. 
- Donaldson, 41 Minn, 74, 42 N. W. 781. 


DRUMMER. A term applied to commercial 
agents who travel for wholesale merchants 
and supply the retail trade with goods or take 
_orders for goods to be shipped to the retail 
dealer. Robbins v. Shelby County Taxing 
Dist.,.120.U. S..489, 7 S. Ct. 592, 30 L. Ed, 694 ; 
Singleton: y. Fritsch, 4 Lea (Tenn.) 96; Thom- 
as v. Hot Springs, 34 Ark. 557, 36 Am. Rep. 
24; Strain v. Chicago Portrait Co.. (C. C.) 126 
Fed. 885; State v. O’Briant, 188 N. Cc. 452, 124 
Ss. E. 848, 849. 


DRUNGARIUS. In old European law. The 
commander of a drungus, or band of soldiers. 
Applied. also to a naval commander, Spel- 
man, . 


In Scotch law. A place. 
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DRUNGUS. In old European law. A band 
of soldiers, (globus militum.) Spelman. 


DRUNK. A person is “drunk”, when he is so 
far under the influence of liquor that his pas- 
sions are visibly excited or his judgment im- 
paired, or when his brain is so far affected by 
potations of liquor that his intelligence, sense- 
perceptions, judgment, continuity of thought 
or of ideas, speech, and co-ordination of voli- 
tion with muscular action (or some of these 
faculties or processes) are impaired or not 
under normal control. State v. Pierce, 65 
Towa, 85, 21 N. W. 195; Elkin v. Buschner 
(Pa.) 16 A. 102, 104; Sapp v. State, 116 Ga. 
182, 42 S. E. 411; State v. Savage, 89 Ala. 1, 
7 So. 183, 7 L, R. A. 426; Lewis v. Jones, 50 
Barb. (N. Y.) 667; People v. Salladay, 22 Cal. 
App. 552, 185 P. 508; Columbia Life Ins. Co. 
v. Tousey, 152 Ky. 447, 158 S. W. 767, 770; 
Parker v. C. A. Smith Lumber & Mfg. Co., 70 
Or. 41, 138 P. 1061, 1065; Mutual Life Ins. Co. 
v. Johnson, 64 Okl. 222, 166 P. 1074, 1076; 
Bragg v. Commonwealth, 133 Va. 645, 112 S. 
E. 609; State v. Baughn, 162 Iowa, 308, 143 
N. W. 1100, 1101, 50 L. R. A. (N. S.) 912 ; Cope- 
land v. Central of Georgia Ry. Co., 213 Ala. 
620, 105 So, 809, 810; State v. McDaniel, 115 
Or. 187, 237 P. 373, 375; Scoggins v. State, 98 
Tex. Cr. R. 546, 266 S. W. 513. 


DRUNKARD. He is a drunkard whose habit 
it is to get drunk; whose ebriety has become 
habitual. The terms “drunkard” and “habit- 
ual drunkard” mean the same thing. Com. 
v. Whitney, 5 Gray (Mass:) 85; Gourlay. v. 
Gourlay, 16 R. I. 705, 19 A. 142; Lewis v. 
State, 13 Ala. App. 31, 68 So. 792, 794. 


A “common” 
some states as 


drunkard is defined by statute in 
a person who has been convicted 
of drunkenness (or proved to have been drunk) a 
certain number of times within a limited period. 
State v. Kelly, 12. R. I. 585; State v. Flynn, 16 R. 
I. 10, 11 A. 170. Elsewhere the word “common” in 
this connection is understood as being equivalent 
to “habitual,” (State v. Savage, 89 Ala. 1, 7 So. 
188, 7 L. R. A. 426; Com. v. McNamee, 112 Mass. 
286; State v. Ryan, 70 Wits. 676, 36 N. W., 823;) or 
perhaps as synonymous with “public,” (Com. v. 
Whitney, 5 Gray [Mass.] 86). 


DRUNKENNESS. In medical jurisprudence. 
The condition of a man whose mind is affected 
by the immediate use of intoxieating drinks; 
the state of one who is “drunk.” Mutual Life 
Ins. Co, v. Johnson, 64 Okl. 222, 166 P. 1074, 
1076. See Drunk. 


DRY, adj. In the vernacular, this term 
means desiccated or free from moisture; but, 
in legal use, it signifies formal or nominal, 
without imposing any duty or responsibility, 
or unfruitful, without bringing any profit or 
advantage. . 


—Dry exchange. See Exchange, 


—Dry mortgage. One which creates a lien on 
land for the payment of money, but does not 
impose any personal liability upon the mort- 
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gagor, collateral tp or over and above the val- 
ue of the premises. Frowenfeld v. Hastings, 
134 Cal. 128, 66 P. 178. ; 


—Dry-multures. In Scotch law. Corn paid 
to the owner of a mill, whether the payers 
grind or not. 


—Dry natural gas. Natural gas that does not 
contain an appreciable amount of readily con- 
densible gasoline. When natural gas contains 
readily condensible gasoline it is called “wet 
natural gas.” Mussellem v. Magnolia Pe- 
troleum Co., 107 Okl. 188, 231 P. 526, 530. 


—Dry rent. Rent seck; a rent reserved with- 
out a clause of distress. ` 


—Dry trust. A passive trust; one which re- 
quires no action on the part of the trustee 
beyond turning over money or property to 
the cestui que trust. Bradford v. Robinson, 
7 Houst. (Del.) 29, 30 A. 670; Cornwell v. 
Wulff, 148 Mo. 542, 50 S. W. 439, 45 L. R. A. 
53. 


—Dry weight. In tariff laws, this term does 
not mean the weight of an article after desic- 
cation in a kiln, but its air-dry weight as un- 
derstood in commerce. U, S. v. Perkins, 66 
F. 50, 18 ©. ©. A. 324. 


DRY, n. Term used to designate a person 
who is opposed to allowing the sale of intox- 
icating liquors; a prohibitionist; in contra- 
distinction to a “wet,” or antiprohibitionist, 
State v. Shumaker, 200 Ind. 623, 157 N. E. 
769, 778, 58 A. L. R. 954. 


DRY-CRAEFT. 


Witchcraft; magie. Anc. 
Inst. Eng. 
DUARCHY. A form of government 


where 
two reign jointly. . 


Duas uxores eodem tempore habere non licet. 
It is not lawful to have two wives at the same 
time. Inst. 1, 10, 6; 1 Bl. Comm. 436. 


DUBITANS. Doubting. . Dobbin, J., dubitans. 
1 Show. 364. 


DUBITANTE. Doubting. Is affixed to the 
name of a judge, in the reports, to signify 
that he doubted the decision rendered. 


DUBITATUR. It is doubted. A word fre- 
quently used in the reports to indicate that 
a point is considered doubtful. 


DUBITAVIT. Doubted. Vaughan, C. J., dub- 
itavit, Freem. 150. 


DUCAT. A foreign coin, varying in value in 
different countries, but usually worth about 
$2.26 of cur money. - 


DUCATUS. In feudal and old English law. 
A duchy, the dignity or territory of a duke. 


DUCES TECUM. (Lat. Bring with you.) The 

name of certain species of writs, of which 

the subpoena duces tecum is the most usual, 
Bu.Law Dicr.(3p Ep.)—40 , 


.DUE 


requiring a party who is summoned to appear 


in court to bring with him some ‘document, 
‘piece of evidence, or other thing to be used 


or inspected by the court. 


DUCES TECUM LICET LANGUIDUS. 
(Bring with you, ‘although sick.) In practice. 
An ancient writ, now obsolete, directed to 
the sheriff, upon a return that he could not 
bring his prisoner without danger of death, 
he being adeo languidus, (so sick ;) whereup- 
on the court granted a habeas corpus in the 
nature of a duces tecum licet languidus. Cow- 
ell; Blount. 


DUCHY OF LANCASTER. Those lands 
which formerly belonged to the dukes of Lan- 
caster, and now belong to the crown in right 
of the duchy. The duchy is distinct from the 
county palatine of Lancaster, and includes 
not only the county, but also much territory 
at a distance from it, especially the Savoy in 
London and some land near Westminster. 3 
Bl. Comm. 78. 


DUCHY COURT OF LANCASTER. A tribu- 
nal of special jurisdiction, held before the 
chancellor of the duchy, or his deputy, con- 
cerning all matters of equity relating to lands 
holden of the crown in right of the duchy of 
Lancaster; which is a thing very distinct . 
from the county palatine, (which has also its 
separate chancery, for sealing of writs, and 
the like,) and comprises much territory which 
lies at a vast distance from it; as particu- 
larly a very large district surrounded by the 
city of Westminster. The proceedings in this 
court are the same as were those on the equi- 
ty side of the court of chancery, so that it 
seems not to be a court of record; and, in- 
deed, it has been holden that the court of 
chancery has a concurrent jurisdiction with 
the duchy court, and may take cognizance of 
the same causes. The appeal from this court 
lies to the court of appeal. Jud. Act 1873, § 
18; 3 Bl. Comm. 78. 


DUCKING-STOOL. See Castigatory. 


DUCROIRE. In French law., Guaranty; 
equivalent to del credere, (which see.) 


DUE. Just; proper; regular; lawful; suf- 
ficient; reasonable; as in the phrases “due 
care,” “due process of law,” “due notice.” 

Owing; payable; justly owed. That which 
one contracts to pay or perform to another; 
that which law or justice requires to be paid 
or done. 

Owed, or owing, as distinguished from pay- 
able. A debt is often said to be due from a 
person where he is the party owing it, or 
primarily bound to pay, whether the time for 
payment has or has not arrived. The same 
thing is true of the phrase “due and owing.” 
Lobsen v. Young, 99 N. J. Law, 28, 122 A. 618, 
619; Ahrens-Rich Auto Co. v. Beck & Corbitt 
Iron Co., 212 Ala. 530, 103 So..556, 557; In 
re Duncan Const. Co. (D. C.) 280 F. 205, 207; 


DUE 


Philbrook v. Mercantile Trust Co. of Cali- 
fornia, 84 Cal. App. 187, 257 P. 882,- 886; 
Hitchings v. Central Electrical Supply Co., 169 
N. Y. S. 611, 613, 182 App. Div. 28. 

Payable. A bill or note is commonly said 
to be due when the time for payment of it 
has arrived. 


The word “due” always imports a fixed and set- 
tled obligation or liability, but with reference to 
the time for its payment there is considerable 
ambiguity in the use of the term, as will appear 
from the foregoing definitions, the precise significa- 
tion being determined in each case from the con- 
text. It may mean that the debt or claim in ques- 
tion is now (presently or immediately) matured and 
enforceable, or that it matured at some time in the 
Past and yet remains unsatisfied, or that it is fixed 
and certain but the day appointed for its payment 
has not yet arrived. But commonly, and in the ab- 
sence of any qualifying expressions, the word ‘‘due” 
is restricted to the first of these meanings, the 
second being expressed by the term “overdue,” and 
the third by the word ‘‘payable.” See Feeser v. 
Feeser, 93 Md, 716, 50 A. 406; Ames v. Ames, 128 
Mass, 277; Van Hook v. Walton, 28 Tex. 75; Leg- 
gett v. Bank, 24 N. Y. 286; Scudder v. Scudder, 
10 N. J. Law, 345; Barnes v. Arnold, 45 App. Div. 
314, 61 N. Y. S. 85; Yocum v. Allen, 58 Ohio St. 
280, 50 N. E. 909; Gies v. Bechtner, 12 Minn. 284, 
(Gil. 183); Marstiller v. Ward, 52 W. Va. 74, 48 
8. E. 178. 


—Due care. Just, proper, and sufficient care, 
so far as the circumstances demand it; the 
absence of negligence. That care which an 
ordinarily prudent person would have exer- 
‘eised under the circumstances. Dulin v. 
Henderson-Gilmer Co., 182 N. C. 688, 135 S. B. 
614, 615, 49 A. L. R. 633; Kingan & Co. v. 
Gleason, 55 Ind. App. 684, 101 N. E. 1027, 
1029; Tibbels v.. Chicago Great Western R. 
Co. (Mo. App.) 219 S. W..109, 114; Dahl v. 
Valley Dredging Co., 125 Minn. 90, 145 N. W. 
796, 798, 52 L. R. A. (N. 8.) 1173; Shaw v. 
Bolton, 122 Me. 232, 119 A. 801, 802; County 
Com’rs of Kent County v. Pardee, 151 Md. 
68, 134 A. 33, 36; Eargle v. Sumter Lighting 
Co., 110 §: C. 560, 96 S. E. 909, 911. “Due 
care” ig care proportioned to any given situa- 
tion, its surroundings, peculiarities, and 
hazards, It may and often does require ex- 
traordinary care. Tower v. Camp, 103 Conn. 
41, 180- A. 86, 89. “Due. care,” “reasonable 
care,” and “ordinary care” are convertible 
terms. Wiley v. Rutland R. Co., 86 Vt. 504, 
86 A. 808, 811; Union Traction Co. of Indiana 
y. Berry, 188 Ind. 514, 121 N. E. 655, 657, 32 
A. L. R. 1171. This term, as usually under- 
stood in cases where the gist of the action 
is the defendant’s negligence, implies not only 
that a party has not been negligent or care. 
less, but that he has been guilty of no viola- 
tion of law in relation to the subject-matter 
or transaction which constitutes the cause of 
action. Evidence that a.- party. is guilty of 
a violation of law supports the issue of a 
“want of proper care; nor can it be doubted 
that in these and: similar: actions the aver- 
:inent in the declaration. of the use of due care 
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and the denial of it in the answer, properly 
and distinctly put in issue the legality of the 
conduct of the party.as contributing to the 
accident or injury which forms the ground- 
work of the action. No specific averment of 
the particular unlawful act which caused or 
contributed to produce the result complained 
of should, in such cases, be deemed necessary. 
See Ryan v. Bristol, 63 Conn. 26, ¥7 Atl. 309; 
Paden v. Van Blarcom, 100 Mo. App. 185, 74 
S. W. 124; Joyner v. Railway Co., 26 S. C. 
49, 1 §. E 52; Nicholas v. Peck, 21 R. I. 404, 
43 Atl. 1038; Railroad Co. v. ‘Yorty, 158 Ill. 
321, 42 N. E. 64; Schmidt y. Sinnott, 103 
Ill. 165; Butterfield v. Western R. Corp., 10 
Allen (Mass.) 532, 87 Am. Dec. 678; Jones v. 
Andover, 10 Allen (Mass.) 20. 


—Due course of law. This phrase is synony- 
mous with “due process of law,” or “the 
law of the land,” and the general defini- 
tion thereof is “law in its regular course of 
administration through courts of justice;” 
and, while not always necessarily confined to 
judicial proceedings, yet these words have 
such a signification, when used to designate 
the kind of an eviction, or ouster, from real 
estate by which a party is dispossessed, as to 
preclude thereunder proof of a constructive 


eviction resulting from the purchase of a 


paramount title when hostilely asserted by the 
party holding it. See Adler v. Whitbeck, 44 
Ohio St. 569, 9 N. E. 672; In re Dorsey, 7 
Port. (Ala.) 404; Backus v. Shipherd, 11 
Wend. (N. Y.) 685; Dwight v. Williams, 8 
Fed. Cas. 187. 


—Due notice. No fixed rule can be estab- 
lished as to what shall constitute “due no- 
tice.” “Due” is a relative term, and must 
be applied to each case in the exercise of 
the discretion of the court in view of the par- 
ticular circumstances. Lawrence v. Bow- 
man, 1 McAll. 420, 15 Fed. Cas, 21; Slattery 
v. Doyle, 180 Mass. 27, 61 N. E. 264; Wilde 
v. Wilde, 2 Nev. 306; Shellenberger v. War- 
burton, 279 Pa. 577, 124 A. 189, 180; Colon 
v. American Linoleum Mfg. Co., 184 App. Div. 
734, 172 N. Y. S. 475, 476; Carson v. Kalisch, 
89 N. J. Law, 458, 99 A. 199, 202; Franklin 
Brass Foundry Co. v. Shapiro & Aronson (C. 
C. A.) 278 F. 435, 486; Copelan v. Kimbrough, 
149 Ga. 683, 102 S. E. 162, 164; City of 
Sebree v. Powell, 221 Ky. 478, 288 S. W. 1103, 
1104. 


—Due process of law. Law in its regular 
course of administration through courts of 
justice. 3 Story, Const. 264, 661. “Due proc- 
ess of law in each particular case means such 
an exercise of the powers of the government 
as the settled maxims of law permit and sanc- 
tion, and. under such safeguards for the pro- 
tection of individual rights as those. maxims 
prescribe for the class of cases to which the 
one in question belongs.” Cooley, Const. Lim. 
441, Whatever difficulty may: be experienced 
in giving to those terms: a definition. which 
- BL: Law Dict.(3p' Ep.) 
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will embrace every permissible exertion of 
power affecting private rights, and: ‘exclude 
such as is forbidden, there can be no doubt 
of their meaning when applied to judicial 
proceedings. They then mean a course of le- 
gal proceedings according to those rules and 
principles which have been established in our 
systems of jurisprudence for the enforcement 
and protection of private rights, To give such 
proceedings any validity, there must be a tri- 
bunal competent by its constitution—that is, 
by the law of its creation—to pass upon the 
subject-matter of the suit; and, if that in- 
volves merely a determination of the personal 
liability of the defendant, he must be brought 
within its jurisdiction by service of process 
within the state, or his voluntary appearance. 
Pennoyer v. Neff, 95 U. S. 783, 24 L. Ed. 565. 
Due process of law implies the right of the 
person affected thereby to be present before 
the tribunal which pronounces judgment upon 
the question of life, liberty, or property, in 
its most comprehensive sense; to be heard, 
by testimony or otherwise, and to have the 
right of controverting, by proof, every mate- 
rial fact which bears on the question of right 
in the matter involved. If any question of 
fact or liability be conclusively presumed 
against him, this is not due process of law. 
‘Zeigler v. Railroad Co., 58 Ala. 599. These 
phrases in the constitution do not mean the 
general body of the law, common and stat- 
ute, as it was at the time the constitution 
took effect; for that would seem to deny the 
right of the legislature to amend or repeal 
the law. They refer to certain fundamental 
rights, which that system of jurisprudence, 
of which ours is a derivative, has always 
recognized. Brown v. Levee Com’rs, 50 Miss. 
468. “Due process of law,” as used in the con- 
stitution, cannot mean less than a prosecution 
or suit instituted and conducted according to 
the prescribed forms and solemnities for as- 
certaining guilt, or determining the title to 
property. Embury v. Conner, 3 N. Y, 511, 
517, 53 Am. Dec. 325; Taylor v. Porter, 4 Hill 
(N. Y.) 140, 40 Am. Dec. 274; Burch v. New- 
bury, 10 N. Y. 374, 397. And see, generally, 
Davidson v, New Orleans, 96 U. N. 104,,24 
L. Ed. 616; Adler v. Whitbeck, 44 Ohio St. 
539; Duncan v. Missouri, 152 U. S. 377, 14 
Sup. Ct. 571, 38 L. Ed. 485; Cantini v. Till- 
man (C. C.) 54 Fed. 975; Griffin v. Mixon, 
38 Miss. 458; East Kingston v. Towle, 48 
N. H. 57, 97 Am. Dec. 575, 2 Am. Rep. 174; 
Hallenbeck v. Hahn, 2 Neb. 377;. Stuart v. 
Palmer, 74 N. Y. 191, 30 Am. Rep..289; Bailey 
v. People, 190 Hl. 28, 60 N. E. 98, 54 L. R. 
A. 838, 88 Am: St. Rep. 116; Eames v, Sav- 
age, TT Me. 221, 52 Am. Rep. 751; Brown v. 
New Jersey, 175 U. S. 172, 20 Sup. Ct. 77, 
44 L. Ed. 119; Hagar v. Reclamation Dist., 
111 U. S. 701, 4 Sup. Ct. 663,.28 L. Ed. 569; 
Wynehamer v. People, 13 N. Y. 395; State v. 
Beswick, 18 R. I. 211, 43 Am. Rep. 26; In re 
Rosser, 101 F. 567, 41 C. C. A. 497. 


' DULY 


DUE-BILL. A brlef written acknowledgment 
of a debt. It is not made payable to order, 
like a promissory note. See Feeser v. Feeser, 
93 Md. 716, 50 Atl. 406; Marrigan v. Page, 4 
Humph, (Tenn.) 247; Currier v. Lockwood, 
40 Conn. 350, 16 Am. Rep. 40; Lee v. Bal- 
com, 9 Colo. 216, 11 Pac. 74. See I. O. U. 


DUEL. A duel is any combat with deadly 
weapons, fought between two or more per- 
sons, by previous agreement or upon a pre- 
vious quarrel. Pen. Code Cal. § 225; State 
v. Fritz, 133 N. ©. 725, 45 5. E. 957; State 
v. Herriott, 1 McMul. (S. C.) 130; Bassett 
v. State, 44 Fla. 2, 33 South. 262; Davis v. 
Modern Woodmen, 98 Mo. App. 713, 73 S. W. 
$23; Griffin v. State, 100 Tex. Cr. R. 641, 274 
S. W. 611, 612; People v. Morales, 77 Cal. 
App. 483, 247 P. 221, 222; Baker v. Supreme 
Lodge K. P., 103 Miss. 374, 60 So. 333, Ann. 
Cas. 1915B, 547. 


DUELLING. The fighting of two persons, 
one against the other, at an appointed time 
and place, upon a precedent quarrel. It dif- 
fers from an affray in this, that the latter 
occurs on a sudden quarrel, while the for- 
mer is always the result of design. 


DUELLUM. The trial by battel or judicial 
combat. See Battel. 


DUES. Certain payments; rates or taxes. 
See Ward v. Joslin, 105 Fed. 227, 44 C. C. 
A, 456; Warwick v. Supreme Conclave, 107 
Ga. 115, 32 5. E. 951; Whitman v, National 
Bank, 176 U. S. 559, 20 Sup. Ct. 477, 44 L. 
Ed. 587. l 


DUKE, in English law, is a title of nobility, 
ranking immediately next to the Prince of 
Wales, It is only a title of dignity. Confer- 
ring it does not give any domain, territory, 
or jurisdiction over the place whence the title 
is taken. Duchess, the consort of a duke. 
Wharton. 


DUKE OF EXETER’S DAUGHTER. The 
name of a rack in the Tower, so called after 
a minister of Henry VI. who sought to in- 
troduee it into England. 


DUKE OF YORK’S LAWS. A body of laws 
compiled in 1665 for the government of the 
colony of New York. ` 


DULOCRACY. A government where servants 
and slaves have so much license and privilege 
that they domineer. Wharton. 


DULY. In due or proper form or manner; 
aceording to legal requirements. 

Regularly; properly; upon a proper foun- 
dation, as distinguished from mere form; ac- 
cording to law in both form and substance. 
Robertson v. Perkins, 129 U. S. 233, 9 S. Ct. 
279, 32 L. Ed. 686; Brownell v. Greenwich, 
114 N. Y. 518, 22 N. E. 24, 26,4 L. R. A. 685; 
Van Arsdale v. Van Arsdale, 26 N. J. Law, 
423; Dunning v. Coleman, 27 La. Ann. 48; 


DUM . 


Young v. Wright, 52 Cal. 410; White v. John- 
son, 27 Or. 282, 40 P. 511, 50 Am. St. Rep. 726; 
Dixie Grain Co. v. Quinn, 181 Ala. 208, 61 So. 
886, 889; Knox y. Rivers Bros., 17 Ala. App. 
630, 88 So. 33, 34; Schultz v. Morrison, 91 
Misc, 248, 154 N. Y. S. 257, 259; Ford v. 
Boyd County, 111 Neb. 834, 197 N. W. 953, 954; 
Barnett v. Bellows, 315 Mo. 1100, 287 S. W. 
604; Hutchinson v. Stone, 79 Fla. 157, 84 So. 
151, 154; Drainage Dist. No. 4 of Madison 
County v. Askew, 138 Tenn. 136, 196 S. W. 
147, 148; Gallop v. Elizabeth City Milling Co., 
178 N. C. 1, 100 S. E. 180, 181; Dixie Grain 
Co. v. Quinn, 181 Ala. 208, 61 So. 886, 889. 


DUM. Lat. While; as long as; until; upon 
condition that; provided that. 


DUM BENE SE GESSERIT. While he shall 
conduct himself well; during good behavior. 
ixpressive of a tenure of office not dependent 
upou the pleasure of the appointing power, 
nor for a limited period, but terminable only 
upon the death or misconduct of the incum- 
bent. 


DUM FERVET OPUS. While the work 
glows; in the heat of action. 1 Kent, Comm, 
120. 


DUM FUIT IN PRISONA. In English law. 
A writ which lay for a man who had aliened 
lands under duress by imprisonment, to re- 
store to him his proper estates. 2 Inst. 482. 
Abolished by St. 3 & 4 Wm. IV. c. 27. . 


DUM FUIT INFRA AETATEM. (While he 
was Within age.) In old English practice. A 
writ of entry which formerly lay for an infant 
after he had attained his full age, to recover 
lands which he had aliened in fee, in tail, 
or for life, during his infancy; and, after 
his death, his heir had the same remedy. 
Reg. Orig. 228b; Fitzh.. Nat. Brev. 192, G; 
Litt. § 406; Co. Litt. 2470. 


DUM NON FUIT COMPOS MENTIS. The 
name of a writ which the heirs of a person 
who was non compos mentis, and who alien- 
ed his lands, might have sued out to restore 
him to his rights. Abolished by 3 & 4 Wm 
IV. c. 27. 


DUM RECENS FUIT MALEFICIUM. While 
the offense was fresh, A term employed in the 
old law of appeal of rape. Bract. fol. 147. 


DUM SOLA. While sole, or single. Dum sola 
fuerit, while she shall remain sole. Dum sola 
et casta viverit, while she lives single and 
chaste. Words of limitation in old convey- 
ances. Co. Litt. 235a. Also applied general- 
ly to an unmarried woman in connection with 
something that was or might be done during 
that condition. 


DUMB. One who cannot speak; a person 
who is. mute;. f 


DUMB-BIDDING. in sales at auction, when, 


the minimum amount which the owner will 
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take for the article is written on a piece of 
paper, and placed by the owner under a can- 
dlestick, or other thing, and it is agreed that 
no bidding shall avail unless equal to that, 
this is called “dumb-bidding.” Bab. Auct. 44. 


DUMMODO. Provided; provided that. A 
word of limitation in the Latin forms of con- 
veyances, of frequent use in introducing a res- 
eryation; as in reserving a rent. 


DUMMY, n. One who holds legal title for 
another; a straw man. Hegstad v. Wysiecki, 
178 App. Div. 733, 165 N. Y. S. 898, 900. 


DUMMY, adj. Sham; make-believe; pre- 
tended; imitation. U. S. v. Warn (D. C.) 295 
F. 328, 330. 


DUMMY DIRECTOR. One to whom (usual- 
ly) a single share of stock in a corporation 
is transferred for the purpose of qualifying 
him as a director of the corporation, in which 
he has no real or active interest. Hoopes v. 
Basic Co., 61 A. 979, 980, 69 N. J. Eq. 679. 


DUMPING. In commercial usage, the act of 
selling in quantity at a very low price or 
practically regardless of the price; also, sell- 
ing (surplus goods) abroad at less than the 
market price at home. Webster, Dict. The 
act of forcing a product such as cotton on the 
market during the short gathering season. 
Arkansas Cotton Growers’ Co-op. Ass’n V. 
Brown, 168 Ark. 504, 270 S. W. 946, 953. 


DUMPING BOARD. An elevated structure 
of timber, which in part overhangs the water, 
to enable a scow to go under it for the purpose 
of taking on a load. Healey v. Moran Towing 
& Transportation Co. (C. C. A.) 253 F. 334, 337. 


DUN. Qne who duns or urges for payment; a 
troublesome creditor. A demand for payment 
whether oral or written. Stand. Dict. 

A mountain or high open place. The names 
of places ending in dun or don were either 
built on hills or near them in open places. 


DUNA. In old records. A bank of earth cast 
up; the side of a ditch. Cowell. 


DUNGEON. Such an underground prison or 
cell as was formerly placed in the strongest 
part of a fortress; a dark or subterraneous 
prison. 


DUNIO. A double; a kind of base coin less 
than a farthing. 


DUNNAGE. Pieces of wood placed against 
the sides and bottom of the hold of a vessel, 
to preserve the cargo from the effect of leak- 
age, according to its nature and quality, Abb. 
Shipp. 227. ` 

There is considerable resemblance between 
dunnage and ballast. The latter is used for 
trimming the ship, and bringing it. down. to a 
draft of water proper and safe for sailing. 
Dunnage is placed under the cargo to keep, 
it from being wetted by water getting into- 
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the hold, or: between the different parcels to. 


keep them from bruising and injuring :each 
other. Great Western Ins. Co. v. Thwing, 13 
Wall. 674, 20 L. Ed. 607; Richards v. Han- 
sen (C. ©) 1F. 56. = 

“Dunnage” belongs to the category of crat- 
ing and boxing employed to protect more val- 
uable articles in shipment, the weight of 
which, unless some provision to the contrary 
appears in a tariff classification, naturally 
takes the rate applicable to the contents. 
“Dunnage” used in blocking and securing au- 
tomobiles was held subject to the automobile 
rate and not to the lumber rate, under tariff 
classification providing charges shall be com- 
puted on gross weights. Butler Motor Co. 
v. Atchison, T. & 8S. F. Ry. Co. (C. C. A.) 272 
F. 683, 684. 


DUNSETS. People that dwell on hilly laces 
or mountains. Jacob. 


Duo non possunt in solido unam rem possidere. 
‘Two cannot possess one thing in entirety. Co. 
Litt. 368. 


Duo sunt instrumenta ad omnes res aut con- 
firmandas aut impugnandas, ratio et authoritas. 
There are two instruments for confirming or 
impugning all things,—reason and authority. 
8& Coke, 16. 


DUODECEMVIRALE JUDICIUM. ‘The trial 
‘by twelve men, or by jury. Applied to juries 
de medietate linguæ. Mol. de Jure Mar. 448. 


DUODECIMA MANUS. Twelve hands. The 
oaths of twelve men, including himself, by 
whom the defendant was allowed to make his 
law. 8 Bl. Comm. 343. 


DUODENA., In old records. A jury of twelve 
men. Cowell. 


DUODENA MANU. A dozen hands, i. e. 
twelve witnesses to purge a criminal of an of- 
fense. 


Duorum in solidum dominium vel possessio esse 
non potest. Ownership or possession in en- 
tirety cannot be in two persons of the same 
thing. Dig. 13, 6, 5,15: Mackeld. Rom. Law, 
§ 245. Bract. fol. 28b. 


DUPLA. In the civil law. Double the price 
of a thing. Dig. 21, 2, 2. 


DUPLEX QUERELA. A double complaint. 
An ecclesiastical proceeding, which is in the 
nature of an appeal. Phillim. Ecc. Law, 440. 
‘See Double Complaint. 


DULPEX VALOR MARITAGII. In old Eng- 
‘lish law. . Double the value. of the marriage. 
While an infant was in ward, the guardian 
had the power of tendering him or her a suit- 
able match, without disparagement, which 
if the infants refused, they forfeited the val- 
‘ue of the marriage to their guardian, that is, 
So much as a jury would assess or any one 
-would give to the guardian for such an alli- 
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ance; and, if the infants married themselves 
without the guardian’s consent, they forfeit- 
ed double the value of the marriage. 2 Bl. 
Comm. 70; Litt. § 110; Co. Litt. 820. 


DUPLICATE, v. To double, repeat, make, or 


add a thing exactly like a preceding one; re- 
produce exactly. State v. Ogden, 20 N. M. 
636, 151 P. 758, 760. 


DUPLICATE, n. . When two written docu- 
ments are substantially alike, so that. each 
might be a copy or transcript from the other, 
while both stand on the same footing as 
original instruments, they are called “dupli- 
cates.” . Agreements, deeds, and other docu- ' 
ments are.frequently executed in duplicate, 
in order that each party may have an orig-- 
inal in his possession. State v. Graffam, T4 
Wis. 643, 43 N. W. 727; Grant v. Griffith, 56 
N. Y. 8. 791, 39 App. Div. 107; Trust Co. v. 
Codington County, 9 S. D. 159, 68 N. W. 314; 
Nelson v. Blakey, 54 Ind. 36; Reynolds v. 
Title Guarantee & Trust Co., 200 N. Y. S. 105, 
107, 120. Mise. 561; Lorch v. Page, 97 Conn. 
66, 115 A. 681, 682, 24 A. L. R. 1204. 


A duplicate is sometimes defined to be the “copy” 
of a thing; but, though generally a copy, a dupli- 
cate differs from a mere copy, in having all the 
validity of an original. Nor, it seems need it be 
an exact copy. Defined also to be the “counterpart” 
of an instrument; but in indentures there is a dis- 
tinction between counterparts executed by the sev- 
eral parties respectively, each party affixing his or 
her seal to only one counterpart, and duplicate orig- 


inals, each executed by all the parties. Toms v. 
Cuming, 7 Man, & G. 91, note; .Maston v. Glen 
Lumber Co., 65 Okl. 80, 163 P..128, 129. The old 


indentures, charters, or chirographs seem to have 
had the character of duplicates. Burrill. 


The term is also frequently used to signify 
a new original, made to take the place of an 
instrument that has been lost or destroyed, 
and to have the same force and effect. Ben- 
ton v. Martin, 40 N. Y. 347. 


In English Law 


The certificate of discharge given to an in- 
solvent debtor who takes the benefit of the 
act for the relief of insolvent debtors. 

The ticket given by a pawnbroker to the 
pawner of a chattel. 


In General 


—Duplicate taxation. The same as “double 
taxation.” See that title. 


—Duplicate will. A term used in England, 
where a testator executes two copies of his 
will, one to keep himself, and the other to 
be deposited with another person. Upon ap- 
plication for probate of a duplicate will, both 
copies must be deposited in the registry of 
the court of probate. 


DUPLICAT!IO. In the civil law. The de- 
fendant’s answer to the plaintiff's replication ; 
corresponding to the rejoinder of the common 
law. l 


DUPLICATUM JUS 


Dunplicationem possibilitatis lex non patitur. 
The law does not allow the doubling of a 
possibility. 1 Rolle, 321. 


DUPLICATUM JUS. Double right. 
fol. 283b. See Droit-Droit. . 


DUPLICITY. The technical fault, in plead- 
ing, of uniting two or more causes of action 
in one count in a writ, or two or more grounds 
of defense in one plea, or two or more breach- 
es in a replication, or two or more offenses in 
the same count of an indictment, or two or 
more incongruous subjects in one legislative 
act. Tucker y. State, 6 Tex. App. 253; Wa- 
ters v: People, 104 Ill. 647; Mullin v. Blumen- 
thal, 1 Pennewill (Del.) 476, 42 A. 175; De- 
‘vino v. Railroad Co., 63° Vt. 98, 20 A. 953; 
Tucker v. Ladd, 7 Cow. (N. Y.) 452; Flynn v. 
Staples, 34 App. D. C. 92, 27 L. R. A. N. 8.) 
792 (2); Atlantic Coast Line R. Co. v. In- 
abinette, 82 Ga. App. 246, 122 S. E. 902, 903 ;; 
Epstein v. United ‘States (©. C. A.) 271 F: 
282, 283; U. S. v. Mullen (D. C.) 7 F.(2d) 244, 
246; Donaldson v. State, 97 Tex. Cr. R. 217, 
260 S. W. 185; Creel v. U. S. (C. ©. A.) 21 F. 
(2d) 690; Sunderland v. U. S. (C. ©. A.) 19 
`F. (2d) 202, 206; Brown v. State, 96 Tex. Cr. 
R. 409, 257 S. W. 891; State v. Vaughan, 93 
W. Va. 419, 117 S. E. 127, 129; Boise City v. 
Baxter, 41 Idaho, 368, 238 P. 1029, 10382; State 
v. Helmer, 169 Minn. 221, 211 N. W. 3, 4. 


DUPLY, n. (From Lat. duplicatio, q. v.) In 
Scotch pleading. The defendant’s answer to 
the plaintiffs replication. 


Bract. 


DUPLY, v. In Scotch pleading. To rejoin. 
“It is duplyed by the panel.” 3 State Trials, 
471. 


DURANTE. Lat. - During. 
tation in old conveyances. 


A word of limi- 
Co. Litt. 234b. 


DURANTE ABSENTIA. During absence. In 
some jurisdictions, administration of a dece- 
dent’s estate is said to be granted durante ab- 
sentia in cases where the absence of the proper 
proponents of the will, or of an executor, de- 
lays or imperils the settlement of the estate. 


DURANTE, BENE PLACITO. During good 
pleasure. The ancient tenure of English judg- 
es was durante bene placito. 1 Bl Comm. 267, 
342. 


DURANTE MINORE ÆTATE. During mi- 
nority. 2 Bl. Comm. 503; 5 Coke, 29, 30. 
Words taken from the old form of letters of 
administration. 5 Coke, ubi supra, 


DURANTE VIDUITATE. During widow- 
hood, 2 BL Comm. 124. Durante casta vidui- 
tate, during chaste: widowhood. 10 East, 520. 


DURANTE VIRGINITATE. During virgin- 
ity, (s0 long as she remains unmarried.) - 


DURANTE VITA: During life. 


DURATION. Extent, limit or time. People 
v. Hill, 7 Cal. 102. The portion of time dur- 
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ing which anything exists. Morrison v. Farm- 
ers’ & Traders’ State Bank, 70 Mont. 146, 225 
P. 123, 125. N 
DURBAR. In India. A court, 
levee. Mozley & Whitley. 


audience, or 


DURESS, v. To subject to duress. A word 
used by Lord Bacon. “If the party duressed 
do make any motion, ” ete. Bac. Max. 89, 
reg, 22. 


DURESS, n. Unlawful constraint exercised 
upon a man whereby he is forced to do some 
act that he otherwise would not have done. 
It may be either “duress of imprisonment,” 
where the person is deprived of his liberty in 
order to force him to compliance, or by vio- 
lence, beating, or other actual injury, or 
duress per minas, consisting in threats of im- 
prisonment. or great physical injury or death. 
Duress may also include the same injuries, 
threats, or restraint exercised upon the man’s 
wife, child, or parent. Noble v. Enos, 19 Ind. 
78; Bank v. Sargent, 65 Neb. 594, 91 N. W. 
597, 59 L. R. A. 296; Pierce y. Brown, 7 Wall. 
214, 19 L. Ed. 184; Galusha v. Sherman, 105 
Wis. 263, 81 N. W. 495, 47 L. R. A, 417; Ra- 
dich v. Hutchins, 95 U. S. 213, 24 L. Ed. 409; 
Rollings v. Cate, 1 Heisk. (Tenn.) 97; Joannin 
v. Ogilvie, 49 Minn. 564, 52 N. W. 217, 16 L. 
R. A. 376, 32 Am. St. Rep. 581; Burnes v. 
Burnes (C. C.) 1382 F. 493; Gregory v. Greg- 
ory, 323 Ill. 380, 154 N. E. 149, 152; Trinity 
Nat. Bank v. Gates (Tex. Civ. App.) 261 S. W. 
833, 834; Ortt v. Schwartz, 62 Pa. Super. Ct. 
70, 75; Ballantine v. Stadler, 99 N. J. Eg. 404, 
182 A. 664, 666. , 

Duress consists in any illegal imprisonment, 
or legal imprisonment used for an illegal pur- 
pose, or threats of bodily or other harm, or 
other means amounting to or tending to co- 
erce the will of another, and actually induc- 
ing him to do an act contrary to his free will. 
Code Ga. 1882, § 2637 (Civ. Code 1910, § 4116). 


By duress, in its more extended sense, ig meant 
that degree of severity, either threatened or im- 
pending or actually inflicted, which is sufficient to 
overcome the mind and will of a person of ordinary. 
firmness. Duress per minas is restricted to fear 
of loss of Hfe, or of mayhem, or loss of limb, or 
other remediless harm to the person. Fellows v. 
School Dist., 89 Me. 559. 


—Duress. of imprisonment. The wrongful im- 
prisonment of a person, or the illegal restraint 
of his liberty, in order to compel him to do 
some act. 1 Bl. Comm. 130, 131, 136, 137; 
1 Steph. Comm. 137; 2 Kent, Comm. 453, 


—Duress per minas. Duress by threats. The 
use of threats and menaces- to compel a:person, 
by the fear of death, or grievous bodily harm, 
as mayhem or loss of limb, to do some lawful 
act, or to commit a misdemeanor.: 1 Bl. Comm: 
130; 4 Bl. Comm: 30; 4 Steph: Comm. 83% 
Flynt v: J. Waterman Co:, 122 A. 862, 123 Me. 
320: See Metus. © . 
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DURESSOR.  Ofie ‘who subjects another to 
duress; one who compels another. to do a 
thing, as by. menace. Bac. Max. 90, reg. 22. 


DURHAM. A county palatine in England, the 
jurisdiction of which was vested in the Bish- 
-op of Durham until the statute 6 & 7 Wm. IV. 
œ. 19, vested it as a separate franchise and 
royalty in the crown. The jurisdiction of the 
Durham court of pleas was transferred to the 
supreme court of judicature by the judicature 
act of ‘1873. 


DURING. Throughout. the course of; 
throughout the continuance of; in the time 
of. Ellis v. Fraternal Aid Union, 108 Kan. 
819, 197 P. 189, 190; Richardson v. City of 
Seattle, 97 Wash. 521, 166 P. 1131, 1133. 


DURING GOOD BEHAVIOR. While defend- 
-ant whose sentence had been suspended, was 
‘obedient to the state law. State v. Hardin, 
183 N. C. 815, 112 S. E. 593, 595. 


DURING THE HOURS OF SERVICE. Work- 


ing-hours plus reasonable periods for ingress” 


and egress. Lienau v. Northwestern Tele- 
Phone Exch. Co., 151 Minn. 258, 186 N. W. 
945,.946; Novack & Montgomery Ward & Co., 
158 Minn. 495, 198 N. W. 290, 294. 


DURING THE TRIAL. Period beginning 
with swearing of jury and ending with ren- 
dition of verdict. Kokas v. Commonwealth, 
194 Ky. 44, 237 S. W. 1090, 1091. 


DURSLEY. Inold English law. Blows with- 
“out wounding or bloodshed; dry blows. 
Blount. ` 


DUSTUCK. A term used in Hindostan for a 
passport, permit, or order from the English 
East Indian Company. It generally meant a 
permit under their seal exempting goods from 
the payment of duties. Ene. Lond. 


DUTCH AUCTION. 


DUTIES. In its most usual signification this 
word ig the synonym of imposts or customs; 
but it is sometimes used in a broader sense, 
as including all manner of taxes, charges, or 
governmental impositions. Pollock v. Farm- 
ers’ L, & T. Co., 158 U. S. 601, 15 S. Ct. 912, 
89 L. Ed. 1108; Alexander v. Railroad Co., 
3 Strob. (S. C.) 595; Pacific Ins, Co. v. Soule, 
7 Wall. 433, 19 L. Ed. 95; Cooley v. Board of 
Wardens, 12 How. 299, 13 L. Ed. 996; Blake 
v. Baker, 115 Mass. 188. 


See Auction. 


DUTIES OF DETRACTION. Taxes levied 
upon the removal from one state to another 
of property acquired by succession or tes- 
tamentary disposition. Frederickson v. Louis- 
iana, 23 How. 445, 16 L. Ed. 577; In re Stro- 
bel’s Estate, 5 App. Div. 621, 39 N. Y. S. 169. 
‘Cf. Droit de détraction. 


‘DUTIES. ON. IMPORTS. ‘This term signifies 
not merely a duty on the act of importation, 
‘but a duty on the thing imported. It is not 


DUTY. 


confined to a duty levied while the article 
is entering the country, but extends to a duty 
levied after it has entered the country. 
Brown v. Maryland, 12 Wheat. 437, 6 L. Ed. 
678. : 


DUTY. A human action which is exactly 
conformable to the laws which require us to 


‘obey them. Chicago, ete, R. Co. v. Filson, 


35 Okl. 89, 91, 128 P. 298. 


The words, "it shall be the duty,” in ordinary 
legislation, imply the assertion of the, power to 
command and to coerce obedience. Kentucky. v. 
Dennison, 24 How. 66, 107, 16 L. Ed. 717, 


In its use in jurisprudence, this word is 
the correlative of right. Thus, wherever 
there exists a right in any person, there also 
rests a corresponding duty upon some other 
person or upon all persons generally. But it 
is also used, in a wider sense, to designate 
that class of moral obligations which lie out- 
side the jural sphere; such, namely, as rest 
upon an imperative ethical basis, but have 
not been recognized by the law as within its 
proper province for purposes of enforcement 
or redress. Thus, gratitude towards a bene- 
factor is a duty, but its refusal will not ground 
an action. In this meaning “duty” is the 
equivalent of “moral. obligation,” as distin- 
guished from a “legal obligation.” Harrison 
v. Bush, 5 El. & BL 349. ` 


Duty is considered by some modern ethicists to 
be the fundamental conception of ethics and to be 
subject to intuitive knowledge; by others it is con- 
ceived as that which is ethically valid because sanc- 
tioned by law, society, or religion. "Webster, Dict. 


As a technical term of the law, “duty” sig- 
nifies a thing due; that which is due from 
a person; that which a person owes to an- 
other. An obligation to do a thing. A word 
of more extensive signification than “debt,” 
although both are expressed by the same Latin 
word “debitum.” Beach v. Boynton, 26 Vt, 
725, 733; Bankers’ Deposit Guaranty & Sure- 
ty Co. v. Barnes, 81 Kan. 422, 105 P, 697, 698; 
Taylor v. White (Tex. Civ. App.) 113 S. W. 
554, 556. Sometimes, however, the term is 
used synonymously with debt. Fox v. Hills, 
1 Conn, 295, 303. ` 

But in practice it is commonly reserved as 
the designation of those obligations of per- 
formance, care, or observance which rest up- 
on @ person in an official or fiduciary capac- 
ity; as the duty of an executor, trustee, man- 
ager, etc. Goodwine v. Vermilion County, 
271 Ill. 126, 110 N. E. 890, 892. 

It also denotes a tax or impost due to the 
government upon the importation or exporta- 
tion of goods. . 


Judicial Duty 
See Judicial. 
Legal Duty 
An obligation arising from contract of the 
parties or the operation of the law. Riddell 
v. Ventilating Co, 27 Mont. 44, 69 P, 241. 


DUUMVIRI 


That which the law requires to be done or 
forborne to a determinate person or the pub- 
lic at large, correlative to a vested and coex- 
tensive right in such person or the public, 
and the breach of which constitutes negli- 
gence. Heaven v. Pender, 11 Q. B. Div. 506; 
Smith v, Clarke Hardware Co., 10 Ga. 163, 


28 §. E. 73, 39 L. R. A. 607; Railroad Co, v. 


Ballentine, 84 F. 935, 28 C. C. A. 572. 


DUUMVIRI. (From duo, two, and viri, men.) 
A general appellation among the ancient 
Romans, given to any magistrates elected in 
pairs to fill any office, or perform any func- 
tion. Brande. 

Duumviri municipales were two annual 
magistrates in the towns and colonies, hay- 
ing judicial powers. Calvin. 

Duumviri navales were officers appointed 
to man, equip, and refit the navy. Id. 


DUX. 
In Roman Law 


A leader or military commander. 
mander of an army. Dig. 3, 2, 2, pr. 


The com- 


tn Feudal and Old European Law 


Duke; a title of honor, or order of nobility. 
1 Bl. Comm. 397; Crabb, Eng. Law, 236. 


In Later Law 


A military governor of a province. See 
Cod. 1, 27,2. A military officer having charge 
of the borders or frontiers of the empire, 
called “dug limitis” Cod. 1, 49, 1, pr. At 
this period, the word began to be used as a 
title of honor or dignity. : 


D. W. I. In genealogical tables, a common 
abbreviation for “died without issue.” 


DWELL. To have an abode; to inhabit; to 
live in a place. Gardener v. Wagner, 9 Fed. 
Cas. 1,154; Ex parte Blumer, 27 Tex. 736; 
Putnam v. Johnson, 10 Mass. 502; Eatontown 
v. Shrewsbury, 49 N. J. Law, 188, 6 A. 319. 
More than mere physical presence is some- 
times required. It must be in conformity with 
law. U. S. v. Tod (D. C.) 3 F.(2d) 836, 838; 
U. S. v. Tod (C. C. A.) 297 F. 385; Kaplan v. 
‘Tod, 45 S. Ct. 257, 267 U. S. 228, 69 L. Ed. 585; 
U. S. v.. Tod (D. C.) 292 F. 243, 245. 

To delay, to pause or linger, to abide as a 
permanent residence or for a time; to live in 
a place, to have one’s residence or domicile, 
to reside. It is synonymous with inhabit, 
` live, sojourn, stay, rest. MacLeod v. Stelle, 
` 43 Idaho, 64, 249 P. 254, 256. i 


DWELLING HOUSE. The house in which a 
man lives with his family; a residence; the 
apartment or building, or group of buildings, 
occupied by a family ‘as a place of residence. 


th Conveyancing 


Includes. all buildings attached to or con- 
_ nected with the house... 2 Hil, Real Prop. 338, 
‘and note. Lo 
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In the Law of Burglary 


A house in which the occupier and his fam- 
ily usually reside, or, in other words, dwell 
and lie in. Whart. Crim. Law, 357, 


In general 


“Dwelling house” is a very flexible term. Its 
meaning depends not only on context, but on the 
determination of the courts not to permit public 
policy or justice to be defeated by a word. “Dwell- 
ing house” often means any building within the 
curtilage. State v. Lee, 120 Or. 643, 253 P. 533, 
534; State v. Blumenthal, 136 Ark. 532, 203 9. W. 
36, 37, L. R. A. 1918E, 482; Horst v. Handke, 190 
Iowa, 658, 180 N. W. 762, 768; Smith v. State, 80 
Fla. 315, 85 So. 911, 912; State v. Morris, 83 Or. 429, 
163 P. 567, 572; Gaines v. State, 191 Ind. 262, 132 N. 
E. 580; State v. Meservie, 121 Me. 564, 118 A. 482, 
483; Marshall v. Wheeler, 124 Me. 324, 128 A, 692, 
693; Swetland v. Swetiand, 100 N. J. Eq. 196, 134 
A. 822; Floete Lumber Co. v. Hodges, 32 S. D. 
557, 148 N. W. 949, 950; School Board of City of Har- 
risonburg v. Alexander, 126 Va. 407, 101 S. E. 349, 
351; Gilbert v. McCreary, 87 W. Va. 56, 104 S. E. 
273, 275, 12 A. L. R. 1172; State v.. Stringer, 105 
Miss. 851, 63 So. 276, 271. It may mean a single 
house used by one family exclusively as a home. 
Pierce v. St. Louis Union Trust Co., 311 Mo. 262, 
278 S. W. 398, 406; Taylor v, Lambert, 279 Pa. 514, 
124 A. 169, 170; Schadt v. Brill, 178 Mich. 647, 139 
N. W. 878, 880,.45 L. R. A. (N. 5.) 72%; Bolin v. 
Tyrol Inv. Co., 178 Mo. App. 1, 160 S. W. 588, 590; 
Powers y. Radding, 225 Mass. 110, 113 N. E. 782, 
784; Ward v. Prospect Manor Corporation, 188 
Wis. 534, 206 N. W.-856, 859, 46 A. L. R. 864; King- 
ston v. Busch, 176 Mich. 566, 142 N, W. 754; Thomp- 
son v. Langan, 172 Mo. App. 64, 154 S. W. 808, 814; 
Johnson vy. Jones, 244 Pa. 386, 90 A. 649, 650, 52 
L. R. A. (N. S.) 325. It may include an apartment. 
building, or any structure used by human beings, 
partly for business and partly for residential pur- 
poses, or a building regardless of habitation. Sat- 
terthwait v. Gibbs, 288 Pa, 428, 135 A. 862, 863; Com- 
monwealth v. One Box Benedictine, 290 Pa. 121, 138 A. 
90, 92; Crane v. Hathaway, 4 N. J. Misc. 298, 132 A. 
748; Prest v. Ross, 245 Mass, 342, 139 N. E. 792, 793; 
Minister, etc., of Reformed Protestant Dutch Church 
in Garden St. v. Madison Ave. Bldg. Co., 214 N. Y. 
268, 108 N. E. 444, 445, L. R. A. 1915F, 651; De 
Laney v. Van Ness, 193 N. C. 721, 188 S. E. 28, 29, 
57 A. L. R. 238; Maysville Water Co, v. Stockton, 
221 Ky. 610, 299 S. W. 582, 584; Inter-Ocean Casualty 
Co. v. Warfield, 173 Ark. 287, 292 S. W. 129; Morgen- 
Toth v. Emert, 191 N. Y. S. 520, 521, 117 Misc. 570; 
Carmichael v. State, 11 Ala. App. 208, 65 So. 694, 
695; Hermitage Co. v. Preziose (Sup.) 188 N. Y. 
S. 434, 485; May v. Dermont, 186 N. Y. 5. 118, 115, 
114 Mise, 106; Gaines v. State, 191 Ind. 262, 132 N. 
E. 580; Henderson v. State, 80 Fla, 491, 86 So. 439; 
Williamson v. Taylor, 96 W. Va. 246, 122 8, E. 530, 
532. 


Private Dwelling 


Within a restrictive covenant, a place or 
house in which a person or family lives in an 
individual or private state, the covenant being 
violated by the conversion of a house there- 
tofore used as a residence for a single family 
into a residence for two families, even though 
the outward appearance of the house was 
not materially affected. Paine v. Bergrose 
Development Corp., 198 N. Y. S. 311, 312, 119 


‘Mise. 796. The distinction between a board- 
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ing house and a “private dwelling house” is 


whether the house is occupied as a home for 


the occupant and his wife and child, or 
whether he occupied it as a place for carry- 
ing on the business of keeping boarders, al- 
though whjle prosecuting the business and 
as a means of prosecuting it, he and his wife 
and children live in the house also. Trainor 
vV. Le Beck, 101 N. J. Eq. 823, 139 A. 16, 17. 


DWELLING-PLACE, or home, is some per- 
manent abode or residence, in which one has 
the intention of remaining; it is not synony- 
mous with “domicile,” as used in internation- 
al law, but has a more limited and restricted 
meaning. Jéfferson v. Washington, 19 Me. 


293. Nor is it synonymous with a “place of 


pauper settlement.” Lisbon v. Lyman, 49 N. 
H. 553. 


DYED HANGING PAPER. 
Paper. 


DYING DECLARATION. See Declaration. 


DYING WITHOUT ISSUE. At common law 
this phrase imports an indefinite. failure of 
issue, and not a dying without issue surviving 
at the time of the death of the first taker. 
But this rule has been changed in some of 
the states, by statute or decisions, and in 
England by St. 7 Wm. IV., and 1 Vict, c. 26, § 
29, 


See Hanging 


The- words “die without issue,” and “die with- 
out leaving issue,” in a devise of real estate, im- 
port an indefinite failure of issue, and not the 
failure of issue at the death of the first taker. 


And no distinction is to be made between the words - 


“without issue’ and “without leaving issue.” Wil- 
son v. Wilson, 32 Barb, (N. Y.) 328; McGraw v. 
Davenport, 6 Port. (Ala.) 319; Harwell v. Harwell, 
151 Tenn. 587, 271 S. W. 358, 355. 

In Connecticut and other states it has been re- 
peatedly held that the expression “dying without 
issue,” and like expressions, have reference to the 
time of the death of the party, and not to an in- 
definite failure of issue. Phelps v. Phelps, 55 Conn. 
359, 11 A, 596; Meriden Trust & Safe Deposit Co. 
v. Squire, 92 Conn. 440, 103 A. 269, 272; Briggs v. 
Hopkins, 103 Ohio St. 321, 132 N. E. 843; In re 


DYVOUR'S HABIT 


Price's Estate, 260 Pa. 376, 108 A. 893, 894: Davis 
v. Davis, 107 Neb. 70, 185 N. W. 442, 444. 

Dying without children imports not a failure of 
issue at any indefinite future period, but a leaving 
no children at the death of the legatee. Condict 
v. King, 13 N. J. Eq. 875. The law favors vesting 
of estates, and limitation such ag “dying without 
issue,” refers to a definite period, fixed in will, 
rather than to an indefinite failure of issue. How- 
ard v. Howard’s Trustee, 212 Ky. 847, 280 5. W. 156, 
157. Where context is such as to show clearly that 
testator intended the phrase “die without issue’’ to 


mean. that, if first taker die without issue during 


lite of testator, the second taker shall stand in his 
place and prevent a lapse, the words “die without 
issue” are taken to mean death during life of 
testator. Brittain v. Farrington, 318 Ill. 474, 149 N. 
E. 486, 489, 


DYKE-REED, or DYKE-REEVE. An officer 
who has the care and oversight of the dykes 
and drains in fenny counties. 

DYNASTY. A succession of kings in the 
same line or family. 


DYSNOMY. Bad legislation ; the enactment 
of bad laws. 


DYSPAREUNIA. In medical jurisprudence. 
Incapacity of a woman to sustain the act of 
Sexual intercourse except with great difficulty 
and pain; anaphrodisia (which see). 


DYSPEPSIA. A state of the stomach in 
which its functions are disturbed, without 
the presence of other diseases, or when, if 


-other diseases are present, they are of minor 


importance. Dungl. Med. Dict. 
DYVOUR. In Scotch law.: A bankrupt. 


DYVOUR’S HABIT. In Scotch law. A habit 
which debtors who are set free on a cessio 
bonorum are obliged to wear, unless in the 
summons and process of cessio it be libeled, 
sustained, and proved that the bankruptcy 
proceeds from misfortune. And bankrupts 
are condemned .to submit to the habit, even 
where no suspicion of fraud lies against them, 
if they have been dealers in au illicit trade, 
Ersk. Prin. 4, 3, 13. 


634 


E 


E. As an abbreviation, this letter may stand 
for “Exchequer,” “English,” “Edward,” 
` “Equity,” “Hast,” “Eastern,” “Easter,” or 
“Ecclesiastical.” 


E. A Latin preposition, meaning from, out 
of, after, or according. It occurs in many 
Latin phrases; but (in this form) only before 
a consonant. When the initial of the follow- 
ing word is a vowel, ex is used. 


=E contra. From the opposite; on the con- 
trary. 
—E converso. Conversely. On the other 


hand; on the contrary. 
tra. 


Equivalent to e con- 


Out of mere grace or favor. 


The 


—E mera gratia. 


—E pluribus unum. One out of many. 
motto of the United States of America. 


E.G. An abbreviation of egempli gratia. For 
the sake of an example. 


E. O. E. Errors and omissions excepted. 
Vernon Metal & Produce Co. v. Joseph Joseph 
& Bros. Co., 212 App. Div. 358, 209 N. Y. S. 
6, 11. 


EA. Sax. The water or river; also the 
mouth of a river op the shore between high 
and low water-mark. 


Ea est accipienda interpretatio, que vitio caret. 
That interpretation is to be received [or 
adopted] which is free from fault for wrong.] 
The law will not intend a wrong. Bac. Max. 
17, (in reg, 3.) 


EA INTENTIONE. With that intent. Held 
not to make a condition, but a confidence and 
trust. Dyer, 138%. 


commendandi causa, in venditionibus 
si palam appareant, venditorem non 
Those things which are said on 
the way of commendation, if [the 
of the thing sold] appear openly, do 
Dig. 18, 1, 43, pr. 


Ea quæ, 
dicuntur, 
obligant. 
sales, in 
qualities 
not bind the seller. 


Ea quæ dari impossibilia sunt, vel quæ in 
rorum natura non sunt, pro non adjectis haben- 
tur. Those things which are impossible to be 
given, or which are not in the nature of 
things, are regarded as not added, [as no part 
of an agreement.] Dig. 50, 17, 135. 


Ea que in curia nostra rite acta sunt debite 
executioni demandari debent. Co. Litt. 289. 

Those things which are properly transacted 
in our court ought to be committed to a due 
execution. 


Ea qua raro accidunt non temere In agendis 
negotiis computantur. Those things which 
rarely happen are not to be taken into ac- 


count in the transaction of business without 
sufficient reason. Dig. 50, 17, 64. 
ea 


EACH. A distributive adjective pronoun, 
which denotes or refers to every one of the 
persons or things mentioned; every one of 
two or more persons or things, composing the 
whole, separately considered. The effect of 
this word, used in the covenants of a bond, 
is to create a several obligation. Seiler v. 
State, 160 Ind. 605, 67 N. E. 448; Knicker- 
bocker v. People, 102 Ill. 233; Costigan v. 
Lunt, 104 Mass. 219; Mutual Sav. & Bldg. 
Ass’n v. Canon Block Inv. Co., 67 Colo. 75, 185 
P. 649. 


Eadem causa diversis rationibus coram judicibus 
ecclesiasticis et secularibus ventilatur. 2 Inst, 
622. The same cause is argued upon differ- 
ent principles before ecclesiastical and secular 
judges. 


Eadem est ratio, eadem est lex. The same rea- 
son, the same law. Charles River Bridge v. 
Warren Bridge, 7 Pick. (Mass.) 493. 


Eadem mens presumitur regis que est juris et 
quz esse debet, presertim in dubiis. Hob; 154. 
The mind of the sovereign is presumed to be 
coincident with that of the law, and with that 


‘ which it ought to be, especially in ambiguous 


matters. 


EAGLE. A gold coin of the United States 
of the value of ten dollars. 


EALDER, or EALDING. 
An elder or chief. 


In old Saxon law. 


EALDERMAN, or EALDORMAN. The name 
of a Saxon magistrate; alderman; analogous 
to earl among the Danes, and senator among 
the Romans. See Alderman, 

The name of Haldorman is one of a large class; 
among a primitive people age implies command and 
command impiles age; hence, in a somewhat later 
stage of language, the elders are simply the rulers, 
1 Freeman, Norman Conquest, 51, quoted in Cent. 
Dict, 


EALDOR-BISCOP. An archbishop. 


EALDORBURG. Sax. The metropolis; the 
chief city. Obsolete. 


EALEHUS. (Fr. gale, Sax., ale, and hus, 
house.) An ale-house. 


EALHORDA. Sax. The privilege of assising 
and selling beer. Obsolete. 


EAR GRASS. In English law. Such grass 
which is upon the land after the mowing, un- 
til the feast of the Annunciation after. 3 
Leon. 213. 


EAR-MARK. A mark put upon a thing to 
distinguish it from another. Originally and 
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Jiterally, a.mark upon the ear; a mode of 
marking sheep and other: animals. 

Property is said to be ear-marked when it 
ean be identified or distinguished from oth- 
‘er ‘property of the same nature. 

Money has no ear-mark, but it is an ordi- 
nary term for a privy mark made by any one 
ona coin. ` 


EAR-MARK RULE. Rule that through the 
process of commingling money or deposit with 
the funds of a bank it loses its identity, with 
the resultant effect of defeating the right of 
preference over general creditors. Hitt Fire- 
works Co, V. Scandinavian American Bank of 
Tacoma, 121 Wash. 261, 209 P. 680, 682. 


EAR-WITNESS. In the law of evidence. 
One who attests or ean attest anything as 
heard by himself. 


EARL. A title of nobility, formerly the high- 
est in England, now the third, ranking be- 
‘tween a marquis and a viscount, and corre- 
sponding with the French “comte” and the 
German “graf.” The title originated with 
‘the Saxons, and is the most ancient of the 
‘English peerage. William the Conqueror 
‘first made this title hereditary, giving it in 
fee to his nobles; and allotting them for the 
-support of their state the third penny out of 
the sheriff’s court, issuing out of all pleas of 
‘the shire, whence they had their ancient title 
““shiremen.” At present the title is accom- 
panied by no territory, private or judicial 
rights, but merely confers nobility and an 
hereditary seat in the house of lords. Whar- 
ton. 


—~Ear! marshal of England. A great officer of 
state who had anciently several courts under 
his jurisdiction, as the court of chivalry and 
the court of honor, Under him is the herald’s 
office, or college of arms. He was also a 
judge of the Marshalsea court, now abolished, 
This office is of great antiquity, and has been 
for several ages hereditary in the family of 
the Howards. 3 Bl. Comm, 68, 108; 3 Steph, 
Comm, 335, note. 


Earldom. The dignity or jurisdiction of an 
earl. The dignity only remains now, as the 
jurisdiction has been given over to the sheriff, 
1 Bl. Comm. 339. 


EARLES-PENNY, or EARL’S PENNY. 
Money given in part payment. See Earnest; 
Arles. 


EARNEST. The payment of a part of the 
price of goods sold, or the delivery of part 
of such goods, for the purpose of binding the 
contract. Howe v. Hayward, 108 Mass, 54, 
11 Am, Rep. 306; Millaudon v. Brenan, 5 La, 
App. 583; De Waal v. Jamison, 176 App. Div. 
756, 1638 N. Y. S. 1045, 1046; Wenger v. Grum- 
mel, 136 Md. 80, 110 A. 206, 207. 

A token or pledge passing between the par- 
ties, by way of evidence, or ratification of the 
sale, 2 Kent, Comm. 495, note. 


BARNINGS 


EARNING CAPACITY. “Earning capacity” 
does not necessarily. mean the actual earnings 
that one who suffers an injury was making 
at the time the injuries were sustained, but 
refers to that which, by virtue of the training, 
the experience, and the business acumen pos- 
sessed, an individual is capable of earning. 
Texas Electric Ry. v. Worthy (Tex. Civ. App.) 
250 S. W. 710, 711. Not saving ability, but 
capacity to acquire money, less the necessary 
expense of his own living. Pitman v. Merri- 
man, 80 N. H. 295, 117 A. 18, 19, 26 A. L. R. 
589. . 


EARNINGS. This term is used to denote a 
larger class of credits than would be includ- 
ed in the term “wages.” Somers v. Keliher, 
115 Mass. 165; Jenks v. Dyer, 102 Mass. 235. 

The gains of the person. derived from his 
services or labor without the aid of capital. 
Brown v. Hebard, 20 Wis. 330, 91 Am. Dee. 
408; Hoyt v. White, 46 N. H. 48; Schmitt v. 
U. 8. Fidelity & Guaranty Co., 169 Minn. 106, 
210 N. W. 846, 849; O'Callahan v. Dermedy, 
197 Iowa, 632, 196 N. W. 10, 18; Roberts v. 
Frank Carrithers & Bros., 180 Ky. 315, 202 
S. W. 659, 661; Moss v. Aluminum Co. of 
America, 152 Tenn. 249, 276 S. W. 1052, 1053 ; 
Baxter v. Philadelphia & R. Ry. Co., 264 Pa. 
467, 107 A. 881, 883, 9 A. L. R. 504; Buhner | 
v. Bowman, 81 Ind. App. 395, 143 N. E. 366, 
367. 

Hither gross or net earnings, Springfield 
Coal Mining Co. v. Industrial Commission, 
291 Ill. 408, 126 N. E. 133, 22 A, L. R. 859; 
Cage v. Cravens (Tex. Civ. App.) 297 S. W. 
641, 644; Richards v, Central Iowa Fuel Co., 
184 Iowa, 1378, 166 N. W. 1059, 1061. 


—Earnings of prostitute. IncOme derived from 
practice of prostitution. State v. Crane, 8&8 
Wash: 210, 152 P. 989. 


—Gross earnings and net earnings. The gross 
earnings of a business or company are the 
total receipts before deducting expenditures, 
Net earnings are the excess of the gross earn- 
ings over the expenditures defrayed in pro- 
ducing them, and aside from and exclusive of 
capital laid out in constructing and equipping 
the works or plant. : State v. Railroad Co., 30 
Minn, 811, 15 N. W. 307; People v. Roberts, 
32 App. Div. 118, 52 N. Y. S. 859; Cincinnati, 
S. & ©. R. R. Co. v. Indiana, B. & N. Ry. 
Co., 44 Ohio St. 287, T N. E. 139; Mobile 
& O. R. Co. v. Tennessee, 153 U. S. 486, 14 
S. Ct. 968, 38 L. Ed. 793; Union Pac. R. Co. v. 
U. S., 99 U. S. 420, 25 L. Ed. 274; Cotting Y. 
Railway Co., 54 Conn. 156, 5 A. 851; Kansas 
City Southern R. Co. v. U. S., 231 U, N. 423, 34 
S. Ct. 125, 132, 58 L. Ed. 296, 52 L. R. A. (N. 
S.) 1; Fricke v. Angemeier, 53 Ind. App. 140, 
101 N. E. 329, 332; Thomas v. Matthews, 94 
Ohio St. 32, 113 N. E. 669, 675, L. R. A. 19174A, 
1068. “Gross earnings” means all receipts 
from the employment of capital, without de- 
duction for expenses incurred. People ex rel. 
Genesee Light & Power Co. v. Saxe, 179 App. 


EARNINGS 


Div. 486, 165 N. Y. S. 938, 939; State v. Unit- 
ed Electric Light & Water Co., 90 Conn. 452, 
97 A. 857, 859. ‘ i 


—Net earnings rule. The net earnings rule for 
assessing a special: franchise for taxation 
starts with the gross earnings for the year 
ending with the commencement of the year 
for which the valuation is made from which 
is deducted operating expenses and a fair and 
reasonable return on that portion of the cor- 
poration’s capital invested in tangible prop- 
erty, the balance being deemed to give the 
net earnings attributable to the special fran- 
chise, the value of which is then found by cap- 
italizing such balance at a rate 1 per cent. 
higher than that found as a matter of fact 
to be a fair and reasonable return on the 
tangible property. People ex rel. Third Ave. 
R. Co. v. State Board of Tax Com’rs, 142 N. 
Y. S. 986, 997, 157 App. Div. 731. 


—Surplus earnings of a company or corpora- 
tion means the amount owned by the company 
over and above its capital and actual liabili- 
ties. People v. Com’rs of Taxes, 76 N. Y. 74. 


EARTH. Soil of all kinds, including gravel, 
clay, loam, and the like, in distinction from 
the firm rock. Dickinson v. Poughkeepsie, 
75 N. Y. 76. 


EASE. Comfort, consolation, contentment, en- 
joyment, happiness, pleasure, satisfaction. 
National Surety Co. v. Jarrett, 95 W. Va. 
420, 121 S. E. 291, 295. 


EASEMENT. A right in the owner of one 
parcel of land, by reason of such ownership, 
to use the land of another for a special pur- 
pose not inconsistent with a general property 
in the owner. 2 Washb. Real Prop. 25. Davis 
v. Briggs, 117 Me. 536, 105 A. 128, 129; Clark 
v. Glidden, 60 Vt. 702, 15 A. 358; Rogers v. 
Hussion (Tex. Civ, App.) 273 S. W. 969, 971, 
972; City of Franklin v. St. Mary’s Roman 
Catholic Church, 188 Ky. 161, 221 S. W. 508, 
506. ' ‘ 

A privilege which the owner of one ad- 
jacent tenement hath of another, existing in 
respect of their several tenements, by which 
that owner against whose tellement the priv- 
ilege exists is obliged to suffer or not to do 
something on or in regard to his own land 
for the advantage of him in whose land the 
privilege exists. ‘Termes: de la Ley, Hase- 
ments; Downing v. Baldwin, 1 Serg. & R. 
(Pa.) 298; 3 B. & C. 339; Lawton v. Rivers, 
2 McCord (S. C.) 451, 13 Am. Dec. 741; Com. 
v. Low, 3 Pick. (Mass.) 408; Forbes v. Balen- 
seifer, 74 Ill. 188; Oliver v. Hook, 47 Md. 
301; Strong v. Wales, 50 Vt. 361; Howell v. 
Estes, 71 Tex. 690, 12 S. W. 62; Koenigs V. 
Jung, 73 Wis. 178, 40 N. W: 801; Burdine v. 
Sewell, 92 Fla. 375, 109 So. 648, 652; Ernst 
y. Allen, 55 Utah, 272, 184 P. 827, 829. 

A privilege, service, or convenience which 
one neighbor has of another, by prescription, 
grant, or necessary implication, and without 
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profit; as a way over his. land, a gate-way, 
water-course, and the like. Kitch. 105; 3 
Cruise, Dig. 484.. And see Harrison v. Bor- 
ing, 44 Tex. 267; Albright v. Cortright, 64 N. 
J. Law, 330, 45 A. 634, 48 L. R. A. 616, 81 Am. 
St. Rep. 504; Wynn'v. Garland, 19 Ark, 23, 68 
Am. Dec. 190; Wessels v. Colebank, 174 IN. 
618, 51 N. E. 639; Terminal Land Co. v. Muir, 
136 Cal. 36, 68 P. 308; Stevenson v. Wallace, 
27 Grat. (Va.) 87. l 

A liberty, privilege, or advantage without 
profit, which the owner of one parcel of land 
may have in the lands of another. Thomas 
v, Morris, 190 N. C. 244, 129 S. E. 623, 625; 
Ritter v. Hill, 282 Pa. 115, 127 A. 455, 457; 
Settegast v. Foley Bros. Dry Goods Co., 114 
Tex, 452, 270 S. W. 1014, 1016. 


The land against which the easement or privi- 
lege exists is called the “servient” tenement, and 
the estate to which it is annexed the “dominant” 
tenement; and their owners are called respectively 
the “servient’” and ‘‘dominant’ owner. These 
terms are taken from the civil law. Saratoga State 
Waters Corporation v. Pratt, 227 N. Y. 429, 125 N. 


E. 834, 888; West v. Giesen (Tex. Civ. App.) 242 
S. W. 312, 319; ‘Tudor, Lead. Cas. 108; Grant v. 
Chase, 17 Mass. 443, 9 Am. Dec. 161; Meck v. 


Breckenridge, 29 Ohio St. 642, 


Synonyms 


Although the terms are sometimes used as if 
convertible, properly speaking easement re- 
fers to the right enjoyed by one and servitude 
the burden imposed upon the other. Stephen- 
son v. St. Louis Southwestern Ry. Co. of Tex- 
as (Tex. Civ. App.) 181 S. W. 568, 572. 

The distinguishing feature of a “profit à 
prendre” is the right to take from the land 
part of the soil or a product of it, and of an 
“easement” is the absence of all right to par- 
ticipate in the profits of the soil.. Saratoga 
State Waters Corporation v. Pratt, 227 N. Y. 
429, 125 N. E. 834, 888; Mathews Slate Co. of 
New York v. Advance Industrial Supply Co., 
172 N. Y. S. 830, 832, 185 App. Div. 74. 

An “easement” is a right, distinct from own- 
ership, to use in some way the land of an- 
other without compensation, whereas a “re- 
striction” is a limitation of the manner in 
which one may use his own land, and may or 
may not involve a grant. Kutschinski v. 
Thompson, 101 N. J. Eq. 649, 188 A. 569, 573. 

At the present day, the distinction between 
an “easement” and a “license” is well settled 
and fully recognized, although it becomes dif- 
ficult in some of the cases to discover a sub- 
stantial difference between them. An ease- 
ment is a permanent interest in another’s 
land, with a right to enjoy it fully and with- 
out obstruction. A license, on the other hand, 
is a bare authority to do a certain act or 
series of acts upon another's land, without 
possessing any estate therein. Cook v. Rail- 
road Co., 40 Iowa; 456; Nunnelly v. Iron Co., 
94 Tenn, 397, 29 S$. W. 361, 28 L. R. A, 421; 
Baldwin v. Taylor, 166 Pa, 507, 31 A. 250; 
Clark v. Glidden, 60 Vt. 702,15 A. 358; Asher 
v. Johnson, 118 Ky, 702, 82 S. W.'300; Bur- 
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dine v. Sewell, 92 Fla. 375, 109 So. 648, 652; 
Eastman v. Piper, 68 Cal. App. 554, 229 P. 
1002, 1004; Haas v. Brannon, 99'Ok1, 94, 225 
P. 931, 986; Markley v. Christen (Tex. Civ. 
App.) 226 S. W. 150, 153. 


Classification 


Easements are classified as afirmative or 
negative; the former being those where the 
servient estate must permit something to be 
done thereon, (as to pass over it, or to dis- 
charge water upon it;) the latter being those 
where the owner of the servient estate is 
prohibited from doing something otherwise 
lawful upon his estate, because it will affect 
the dominant estate, (as interrupting the light 
and air from the latter by building on the 
former.) 2 Washb. Real Prop. 301. Equitable 
L. Assur. Soc. v. Brennan (Sup.) 24 N. X. 8. 
788; Pierce v. Keator, 70 N. Y. 447, 26 Am. 
Rep. 612; Miller v. Babb (Tex. Com. App.) 
268 S. W. 253, 254; Davis v. Robinson, 189 
N. C. 589, 127 S. E. 697, 703. As to “reciprocal 
negative easement,” see that title, infra. 

They are. also either continuous or discon- 
tinuous. An easement of the former kind is 
one that is self-perpetuating, independent of 
human intervention, as, the fiow of a stream, 
or one which may be enjoyed without any act 
on the part of the person entitled thereto, 
such as a spout which discharges the water 
whenever it rains, a drain by which surface 
water is carried off, windows which admit 
light and air, and the like. Starrett v. Baud- 
ler, 181 Iowa, 965, 165 N. W. 216, 219, L. R. A. 
1918B, 528; Caulfield v. Lobenstine, 123 Mise. 
285, 205 N. Y. S. 150, 152; Lampman v. Milks, 
21 N. Y. 505; Bonelli v. Blakemore, 66 Miss. 
136, 5 So. 228, 14 Am, St. Rep. 550; Provi- 
dence Tool Co. v. Engine Co., 9 R. I. 571. A 
continuous easement is sometimes termed an 
“apparent” easement, and defined as one de- 
pending on some artificial structure upon, or 
natural conformation of, the servient tene- 
ment, obvious and permanent, which consti- 
tutes the easement or is the means of en- 
joying it. Fetters v. Humphreys, 18 N. J. Hq. 
260; Larsen v. Peterson, 53 N. J. Eq. 88, 30 
A. 1094; Whalen y. Land Co., 65 N. J. Law, 
206, 47 A. 443. See, also, Apparent Easement, 
infra, Discontinuous, non-continuous, or non- 
apparent easements are those the enjoyment 
of which can be had only by the interference 
of man, as, a right of way or a right to draw 
water. Outerbridge v. Phelps, 45 N. Y. Super. 
Ct. 570; Lampman v. Milks, 21 N. Y. 515. 
This distinction is derived from the French 
law. 

Easements are also classed as private or 
public, the former being an easement the en- 
joyment of which is restricted to one or a 
few individuals, while a public easement is 
one the right to the enjoyment of which is 
vested in the public generally or in an entire 
community’; such as an easement of passage 
on the public streets and highways or of 
navigation on a stream. Kennelly v. Jersey 
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City, 57 N. J. Law, 293, 30 A. 531, 26 L. R. A. 
281; Nicoll v. Telephone Co., 62 N. J. Law, 
733, 42 A. 583, 72 Am. St. Rep. 666. f 

They may also be either of necessity or of 
convenience. The former is the case where 
the easement is indispensable to the enjoy- 
ment of the dominant estate; the latter, 
where the easement increases the facility, 
comfort, or convenience of the enjoyment of 
the dominant estate, or of some right con- 
nected with it. 

Easements are again either appurtenant or 
in gross. An appurtenant easement is one 
which is attached to and passes with the 
dominant tenement as an appurtenance there- 
of; while an easement in gross is not appur- 
tenant to any estate in land (or not belonging 
to any person by virtue of his ownership of 
an estate in land) but a mere personal inter- 
est in, or right to use, the land of another. 
Cadwalader v. Bailey, 17 R. I. 495, 23 A. 20, 
14 L. R. A. 300; Pinkum v. Eau Claire, 81 Wis, 
301, 51 N. W. 550; Stovall v. Coggins Granite 
Co., 116 Ga. 376, 42 S. E. 723; Waller v. Hilde- 
brecht, 295 Ill. 116, 128 N. E. 807, 809; Davis | 
v. Robinson, 189 N. C. 589, 127 S. E. 697, 702; 
Safety Building & Loan Co. v. Lyles, 131 S. 
C. 540, 128 S. E. 724, 725; Ernst v. Allen, 55 
Utah, 272, 184 P. 827, 829; Chase v. Cram, 
39 R. I. 83, 97 A, 481, 483, L. R. A. 1918F, 444; 
Davis v. Briggs, 117 Me. 536, 105 A. 128, 129; 
Saratoga State Waters Corporation v. Pratt, 
227 N. Y. 429, 125 N. E. 834, 838. 


Apparent Easement 


One the existence of which appears from the 
construction or condition of one of the tene- 
ments, so as to be capable of being seen or 
known on inspection. Miller v. Skaggs, 79 
W. Va. 645, 91 S5. E. 536, 537, Ann. Cas. 1918D, 
929; Pioneer Mining Co. v. Bannack Gold 
Mining Co., 60 Mont. 254, 198 P. 748, 751. See, 
also, continuous easements under heading 
“Classification,” supra. 


Equitable Easements 


The special easements created by derivation 
of ownership of adjacent. proprietors from a 
common source, with specific intentions as to 
buildings for certain purposes, or with im- 
plied privileges in regard to certain uses, are 
sometimes so called. U. S. v. Peachy (D. C.) 
36 F. 162. A name frequently applied to build- 
ing restrictions in a deed. Werner v. Gra- 
ham, 181 Cal. 174, 183 P. 945, 947; Sprague 
v. Kimball, 213 Mass. 380, 100 N. E. 622, 624, 
Ann. Cas. 1914A, 431. 


implied Easement 


An easement resting upor the principle that, 
where the owner of two or more adjacent lots 
sells a part thereof, he grants by implication 
to the grantee all those apparent and visible 
easements which are necessary. for the rea- 
sonable use of the property granted, which 
at the time of the grant are used by the own- 
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er of the entirety for the benefit of the part 
granted. Bailey v. Hennessey, 112 Wash. 45, 
191 P. 868, 864; Read v. Webster, 95 Vt. 239, 
113 A. 814, 816, 817, 16 A. L. R. 1068; La 
Plant v. Schuman, 197 Iowa, 466, 196 N. W. 
280, 282; Haas v. Brannon, 99 Okl. 94, 225 P. 
931, 935; Farley v. Howard, 68 N. Y. 8. 159, 
33 Misc. 57. 


Intermittent Easement 


One which is usable or used only at times, 
and not continuously. Eaton v. Railroad Co., 
51 N, H. 504, 12.Am, Rep. 147. 


Quasi Easement 


An “easement,” in the proper sense of the 
word, cau only exist in respect of two adjoin- 
ing pieces of land oecupied by different per- 
sons, and can only impose a negative duty on 
the owner of the servient tenement. Hence 
an obligation on the owner of land to repair 
the fence between his and his neighbor’s land 
is not a true easement, but is sometimes called 
a “quasi easement.” Gale, Easem. 516; Sweet. 


Reciprocal Negative Easement 


If the owner of two or more lots, so situ- 
ated as to bear the relation, sells one with re- 
strictions of benefit to the land retained, the 
servitude becomes mutual, and, during the pe- 
riod of restraint, the owner of the lot or lots 
retained can do nothing forbidden to the own- 
er of the lot sold; this being known as the 
doctrine of “reciprocal negative easement.” 
Sanborn v. McLean, 233 Mich. 227, 206 N. W. 
496, 497. 

Secondary Easement 

One which is appurtenant to the primary on 
actual easement; every easement includes 
such “secondary easements,” that is, the right 
to do such things as are necessary for the 


full enjoyment of the easement itself.. Toothe 


v. Bryce, 50 N. J. Eq. 589, 25 A. 182; North 
Fork Water Co. v. Edwards, 121 Cal. 662, 54 
P. 69. 


EAST. In the absence of other words qual- 
ifying its meaning, the word “east” in a peti- 
tion for the formation of a permanent road 
division, describing boundaries by courses and 
distances, means due east. Anaheim Sugar 
Co. v. Orange County, 181 Cal. 212, 183 P. 
809, 813. See, also, Easterly. 

In the customs laws of the United States, 
the words “countries east of the Cape of Good 
Hope” mean countries with which, formerly, 
the United States ordinarily carried on com- 
mercial intercourse by passing around that 
cape. Powers v. Conley, 101 U. S. 790, 25 
L. Ed. 805. 


EAST GREENWICH. The name of a royal 
manor in the county of Kent, England ; men- 
tioned in royal grants or patents, as deserip- 
‘tive of the tenure of free socage. 


EAST INDIA. COMPANY. Originally : estab- 
lished for. prosecuting the trade. between: Eng- 
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land and India, which they acquired a right 
to carry on exclusively. Since the middle of 
the last century, however, the company’s po- 
litical affairs had become of more importance 
than their commerce. In 1858, by 21 & 22 
Vict. c. 106, the government of the territories 
of the company was transferred to the crown. 
Wharton. 


EASTER. A feast of the Christian church 
held in memory of our Saviour’s resurrection: 
The Greeks and Latins call it “pascha,” (pass- 
over,) to which Jewish feast our Easter an- 
swers. This feast has been annually cele- 
brated since the time of the apostles, and is 
one of the most important festivals in the 
Christian calendar, being that which regulates 
and determines the times of all the other 
movable feasts. Ene, Lond. 


EASTER-OFFERINGS, or EASTER-DUES. 
In English law. Small sums of money paid 
to the parochial clergy by the parishioners 
at Easter as a compensation for personal 
tithes, or the tithe for personal labor; recov- 
erable under 7 & 8 Wm. III. c. 6, before jus- 
tices of the peace. ` 


EASTER TERM. In English law. Formerly 
one of the four movable terms of the courts, 
but afterwards a fixed term, beginning on the 
15th of April and ending on the 8th of May 
in every year, though sometimes prolonged so. 
late as the 13th of May, under St. 11 Geo. 
IV. and 1 Wm. IV. c 70. From November 2, 
1875, the division of the legal year into terms 
is abolished so far as concerns the adminis- 
tration of justice. 3 Steph. Comm. 482-486 ; 
Mozley & Whitley. 


EASTERLING. A coin struck by Richard II. 
which is supposed by some to have given rise 
to the name of “sterling,” as applied to Eng- 
lish money, 


EASTERLY. This word, when used alone, 
will be construed to mean “due east.” But 
that is a rule of necessity growing out of 
the indefiniteness of the term, and has no 
application where other words are used for 
the purpose of qualifying its meaning. Where 
such is the case, it means precisely what the 
qualifying word makes it mean. Fratt v. 
Wocdward, 32 Cal. 227, 91 Am. Dee. 573; 
Scraper v. Pipes,-59 Ind. 164; Wiltsee v. Mill 
& Min. Co., 7 Ariz. 95, 60 P. 896; Walker v. 
City of Los Angeles, 23 Cal. App. 684, 139 
P. 89, 90. See Hast. 


EASTINUS. An easterly coast or country. 


EAT INDE SINE DIE. In criminal practice. 
Words used on the acquittal of a defendant, 
or when a prisoner is to be discharged, that 
he may go thence without a day, t.-e., be dis- 
missed without any further continuance or ad- 
journment. Dane, Abr. Index. 


EATING-HOUSE.. Any place where food or 


‘refreshments of any kind, not including spir- 
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its; wines, alé, beer, .or other ‘malt Hquors, 


are provided for casual visitors, and sold for. 
consumption therein. Act Cong. July 13, 1866, 


§ 9 (14 St! at Large, 118); And see Carpenter 
v. Taylor, 1 Hilt. (N. ¥.) 195; State v. Hall; 
73 N. C. 253. A place where thé public may 
go and be served with meals. Chochos v. Bur- 
den, 74 Ind. App; 242, 128 N. E. 696;. Babb v. 
Elsinger (Sup.) 147 N. Y. S. 98, 99. 


EAVES. The edge of a roof, built so as to 
project over the walls of a house, in order 
that the rain may drop therefrom to the 
ground instead of running down the wall. 
Center St. Church v. Machias Hotel Co., 51 
Me. 413. . 


EAVES-DRIP. The drip or dropping of wa- 
ter from the eaves of a house on the land of 
an adjacent owner; the easement of having 
the water so drip, or the servitude of submit- 
ting to such drip; the same as the stillicidtum 
of the Roman law. See Stillicidium. 


EAVESDROPPING. In English criminal law. 
The offense of listening under walls or win- 
dows, or the eaves of a house, to hearken 
after discourse, and thereupon to frame slan- 
derous and mischievous tales. 4 Bl. Comm. 
168. It is a misdemeanor at common law, in- 
dictable at sessions, and punishable by fine 
and finding sureties for good behavior. Id.; 
Steph. Crim. Law, 109. See State v. Pen- 
nington, 3 Head (Tenn.) 300, 75 Am. Dec. 771; 
Com. v. Lovett, 4 Clark (Pa.) 5; Selden v. 
State, 74 Wis. 271, 42 N. W. 218, 17 Am. St. 
Rep. 144; State v. Williams, 2 Ov. (Tenn.) 
108. 


EBB AND FLOW. An expression used for- 
merly in this country to denote the limits of 
admiralty jurisdiction. See United States v. 
Aborn, 8 Mason, 127, Fed. Cas. No. 14,418; 
Hale v. Washington Ins. Co., 2 Story, 176, 
Fed. Cas. No. 5,916; De Lovio v. Boit, 2 Gall. 
398, Fed. Cas. No. 3,776; The Hine v. Trevor, 
4 Wall. 562, 18 L. Ed. 451; The Eagle, 8 
Wall. 15, 19 L. Ed. 365. 


EBBA. In old English law. Ebb. Ebba et 
fluctus; ebb and flow of tide; ebb and flood. 
Rract. fols. 255, 3388. The time occupied by 
one ebb and fiood was anciently granted to 
persons essoined as being beyond sea, in ad- 
dition to the period of forty days. See Fleta, 
lib. 6, c. 8, § 2. 


EBDOMADARIUS. Inecclesiastical law. An 
officer in cathedral churches who supervised 
the regular performance of divine service, and 
prescribed the particular duties of each per- 
son in the choir. 


EBEREMORTH, EBEREMORS, 
MURDER. See Aberemurder. 


EBERE-~ 


EBRIETY. In criminal law and medical ju- 


risprudence. Drunkenness; alcoholic intoxi- 
cation, Com. v. Whitney, 11 Cush. (Mass.) 
479. . 


ECCLESLE: SCULPTURA. 


Ecce modo mirum, quod femina fert breve regis, 
non nominando virum, conjunctum robore legis. 
Co. Litt. 182b. Behold, indeed, a wonder! 
that à woman has the king's writ without’ 
naming her husband, who by law is united to 
her. f 


ECCENTRICITY. In criminal law and medi- 
cal jurisprudence. Personal or individual pẹ- 
culiarities of mind. and disposition which 
markedly distinguish the subject from the 
ordinary, normal, or average types of men, 
but do not amount to mental unsoundness or 
insanity. Ekin v. McCracken, 11 Phila. (Pa.) 
535. 


ECCHYMOSIS. In medical jurisprudence. 
Localized discoloration in and under the skin; 
a livid or black and blue spot; blackness. An 
extravasation of blood by rupture of capil- 
lary vessels, and hence it follows contusion; 
but it may exist, as in cases of scurvy, as- 
phyxiation, and other morbid conditions, 
without the latter. Ryan Med. Jur. 172. Ec- 
chymoses produced by blows upon a body but 
a few hours dead cannot be distinguished 
from those produced during life. 1 Witth. & 
Beck. Med. Jur. 485; 2 Beck, Med. Jur. 22. 
It is generally attended by swelling. Wil- 
liams v. Western Travelers’ Accident Ass’n, 
97 Neb. 352, 149 N. W. 822, 825. 


ECCLESIA. Lat. An assembly. A Chris 
tian assembly; a church. A place of relig- 
ious worship. In the law, generally, the word 
is used to denote a place of religious worship, 
and sometimes a parsonage. Spelman. 


Ecclesia ecclesie decimas solvere non debet, 
Cro. Eliz. 479. A church ought not to pay 
tithes to a church. 


Ecclesia est domus mansionalis Omnipotentis 
Dei. 2 Inst. 164. The church is the mansion- 
house of the Omnipotent God. 


Ecclesia est infra etatem et in custodia domini 
regis, qui tenetur jura et hæreditates ejusdem 
manu tenere et defendere. 11 Coke, 49. The 
church is under age, and in the custody of 
the king, who is bound to uphold and defend > 
its rights and inheritances. 


Ecclesia fungitur vica minoris; meliorem con- 
ditionem suam facere potest, deteriorem nequa- 
quam. Co. Litt. 341. The church enjoys the 
privilege of a minor; it can make its own 
condition better, but not worse. 


Ecclesia non moritur. 2 Inst. 3, The church 
does not die. 


Ecclesia magis favendum est quam persone. 
Godol. Ecc. Law, 172. The church is to be 
more favored than the parson (or an in- 
dividual). ` 


ECCLESIÆ SCULPTURA. The image or 
scuplture of a church in ancient times was 
often cut out or cast in plate or other metal, 
and preserved as a religious treasure or relic, 


ECCLESIARCH 
and to perpetuate the memory of some fa- 
mous churches. Jacob. 

ECCLESIARCH. 


ECCLESIASTIC. A clergyman; a priest; a 
man consecrated to the service of the church; 
as, a bishop, a priest, a deacon. 


The ruler of a church. 


ECCLESIASTICAL. Pertaining to anything 
belonging to or set apart for the church, as 
distinguished from “civil” or “secular,” with 
regard to the world. Wharton. 


ECCLESIASTICAL AUTHORITIES. In Eng- 
land, the clergy, under the sovereign, as tem- 
poral head of the church, set apart from the 
rest of the people or laity, in order to super- 
intend, the public worship of God and the 
other ceremonies of religion, and to adminis- 
ter spiritual counsel and instruction. 'The 
several orders of the clergy are: (1) Arch- 
bishops and bishops; (2) deans and chapters; 
(3) archdeacons; (4) rural deans; (5) parsons 
(under whom are included appropriators) and 
vicars; (6) curates. Church-wardens or 
sidesmen, and parish clerks and sextons, 
inasmuch as their duties are connected with 
the church, may be considered to be a species 
of ecclesiastical authorities. Wharton, 


ECCLESIASTICAL COMMISSIONERS. In 
English law. A body corporate, erected by St. 
6 & 7 Wm. IV, c. 77, empowered. to suggest 
Measures conducive to the efficiency of the 
established church, to be ratified by orders in 
council, Wharton. See 3 Steph. Comm. 156, 
157. 


ECCLESIASTICAL CORPORATION. 
Corporation, 


See 


ECCLESIASTICAL COUNCIL. In New Eng- 
land. A church court or tribunal, having 
functions partly judicial and partly advisory, 
appointed to determine questions relating to 
church. discipline, orthodoxy, standing of 
ministers, controversies Detween ministers 
and their churches, differences and divisions 
in churches, and the like. Stearns v. First 
Parish, 21 Pick. (Mass.) 124; Sheldon v. Con- 
gregational Parish, 24 Pick. (Mass.) 281. 


ECCLESIASTICAL COURTS (called, also, 
“Courts Christian”). A system of courts in 
England, held by authority of the sovereign, 
and having jurisdiction over matters per- 
taining to the religion and ritual of the es- 
tablished church, and the rights, duties, and 
discipline of ecclesiastical persons as such. 
They are as follows: The archdeacon’s court, 
consistory court, court of arches, court of pe- 
culiars, prerogative court, court of delegates, 
court of convocation, court of audience, court 
of faculties, and court of commissioners of 
review. See those several titles; and see 3 
Bl. Comm. 64-68, Equitable Life Assur. Soc. 
v. Paterson, 41 Ga. 364, 5 Am. Rep. 535. 


ECCLESIASTICAL DIVISION OF ENG- 
LAND. This is a division into provinees, 
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dioceses, archdeaconries, rural deaneries, and 
parishes, 


ECCLESIASTICAL JURISDICTION. Juris- 
diction over ecclesiastical cases and con- 
troversies; such as appertains to the eccle- 
Siastical courts. Short v. Stotts, 58 Ind. 35. 


ECCLESIASTICAL LAW. The body of ju- 
risprudence administered by the ecclesiastical 
courts of England; derived, in large measure, 
from the canon and civil law. As now re- 
stricted, it applies mainly to the affairs, and 
the doctrine, discipline, and worship, of the 
established church, De Witt v. De Witt, 67 
Ohio St. 340, 66 N. E. 136. 


ECCLESIASTICAL THINGS. This term, as 
used in the canon law, includes church build- 
ings, church property, cemeteries, and prop- 
erty given to the church for the support of 
the poor or for any other pious use. Smith v. 
Bonhoof, 2 Mich. 115. 


ECDICUS. The attorney, proctor, or adyo- 
cate of a corporation. Episcoporum ecdici; 
bishops’ proctors; church lawyers. 1 Reeve, 
Eng. Law, 65. 


ECHANTILLON. In French law. One of the 
two parts or pieces of a wooden tally. That 
in possession of the debtor is properly called 
the “tally,” the other “échantillon.” Poth. 
Obl. pt. 4, c. 1, art, 2, § 8. 


ECHEVIN. In French law. A municipal 
officer corresponding with alderman or bur- 
gess, and having in some instances a civil 
jurisdiction in certain causes of trifling im- 
portance. 


ECHOLALIA. In medical jurisprudence. 
The constant and senseless repetition of par- 
ticular words or phrases, recognized as a 
sign or symptom of insanity or of aphasia. 


ECHOUEMENT. In French marine law. 
Stranding. Emerig. Tr. des Ass. c. 12, s. 13, 
no. 1. 

ECLAMPSIA PARTURIENTIUM. In medi- 
cal jurisprudence. Puerperal convulsions; a 
convulsive seizure which sometimes suddenly 
attacks a woman in labor or directly after, 
generally attended by unconsciousness and 
occasionally by mental aberration, which may 
be permanent. The attack closely resembles 
the convulsions of epilepsy, and is often fatal. 


ECLECTIC PRACTICE. In medicine, That 
system followed by physicians who select 
their modes of practice and medicines from 
various schools. Webster. 


“Without professing to understand much of medi- 
cal phraseology, we suppose that the terms ʻallo-` 
pathic practice’. and ‘legitimate business’ mean the | 
ordinary method commonly adopted by the great 
body of learned and eminent physicians, which iş 
taught in their institutions, established by their 
highest authorities, and accepted by the larger 
and more respectable portion of the community: 
By ‘eclectic practice,’ without imputing to it, as 
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the counsel for the plaintiff seem Inclined to, am 
odor of illegality, we presume is intended another 
and different system, unusual and eccentric, not 
countenanced by the classes before referred to, but 
characterized by them as spurious and denounced 
as dangerous. It is sufficient to say that the two 
modes of treating human maladies are essentially 
distinct, and based upon different views of the 
nature and causes of diseases, their appropriate 
remedies, and the modes of applying them.” Brad- 
bury v. Bardin, 84 Conn. 453, i 


ECONOMIZER. As applied to boiler con- 
struction, a contrivance or device in which 
water is heated preliminary to entering the 
boiler proper, Ithaca Traction Corporation 
v. Travelers’ Indemnity Co. (Sup.) 177 N. Y. 
S. 753, T54, 


ECONOMY. Frugality; prudent economy. 
Not synonymous with “parsimony.” El Paso 
Bridge & Iron Co. v. Dunham (Tex. Civ. App.) 
152 S. W. 1131, 1132. 


ÉCRIVAIN. In French marine law. The 
clerk of a ship. Emerig. Tr. des Ass. c, 11, s. 
3, no. 2. 


ECUMENICAL. General; universal; as an 
ecumenical council. Groesbeeck v. Duns- 
comb, 41 How. Prac. (N. Y.) 344. 


EDDERBRECHE. In Saxon law. The of- 
fense of hedge-breaking. Obsolete. 
EDESTIA. In old records. Buildings. 
EDGE. A line where two surfaces meet. I. 
T. S. Rubber Co. v. Essex Rubber Co, (D. C.) 
270 F. 593, 605. 


EDICT. A positive law promulgated’ by the 
sovereign of a country, and having refcrence 
either to the whole land or some of its divi- 
sions, but usually relating to affairs of state. 
It differs from a “public proclamation,” in 
that it enacts a new statute, and carries with 
it the authority of law, whereas the latter is, 
at most, a declaration of a law before enacted. 


In Roman Law 


Sometimes, a citation to appear before a 
judge. a “special edict” was a judgment ina 
case; “general edict” was in effect a stat- 
ute. See Edictum. 


EDICTAL CITATION. In Scotch law. A 
citation published at the market-cross of 
Edinburgh, and pier and shore of Leith. 
Used against foreigners not within the king- 
dom, but having a landed estate there, anā 
against natives out of the kingdom, Bell. 


EDICTS OF JUSTINIAN. Thirteen constitu- 
tions or laws of this prince, found in most 
editions of the Corpus Juris Civilis, after the 
Novels. Being confined to matters of police in 
the provinces of the empire, they are of little 
use. 
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EDICTUM TRALATITIUM 


EDICTUM. In the Roman law. An edict; 
a mandate, or ordinance. An ordinance, or 
law, enacted by the emperor without the sen- 
ate; belonging to the class of constitutiones 
principis. Inst. 1, 2,6. An edict was a mere 
voluntary constitution of the emperor; differ- 
ing from a rescript, in not being returned in 
the way of answer; and from a decree, in not 
being given in judgment; and from both, in 
not being founded upon solicitation. Tayl. 
Civil Law, 233. 

A general order published by the prætor, 
on entering upon his office, containing, the 
system of rules by which he would administer 
justice during the year of his office. Dig. 1, 
2, 2, 10; Mackeld. Rom. Law, § 85; Tayl. 
Civil Law, 214. See Calvin. 


EDICTUM ANNUUM. The annual edict or 
system of rules promulgated by a Roman pre- 
tor immediately upon assuming his office, set- 
ting forth the principles by which he would 
be guided in determining causes during his 
term of office. Mackeld. Rom. Law, § 36. 


EDICTUM PERPETUUM. Tbe perpetual 


‘edict. A compilation or system of law in fifty 


books, digested by Julian, a lawyer of great 
eminence under the reign of Adrian, from the 


pretor’s edicts and other parts of the Jus. 


Honorarium. All the remains of it which 
have come down to us are the extracts of it 
in the Digests, Butl. Hor. Jur. 52. 


EDICTUM PROVINCIALE. An edict or sys- 
tem of rules for the administration of justice, 
similar to the edict of the prætor, put forth by 


the proconsuls and propreetors in the provinc- 


es of the Roman Empire. Mackeld. Rom. 


Law, § 36. 


EDICTUM THEODORICI. This is the first 
collection of law that was made after the 
downfall of the Roman power in Italy. It 
was promulgated by Theodoric, king of the 
Ostrogoths, at Rome in A. D. 500. It consists 
of 154 chapters, in which we recognize parts 
taken from the Code and Novelle of Theo- 
dosius, from the Codices Gregorianus aud 
Hermogenianus, and the Sententiæ of Paulus. 
The edict was doubtless drawn up by Roman 
writers, but the original sources are more 
disfigured and altered than in any other com- 
pilation, This collection of law was intended 
to apply both to the Goths and the Romans, 
so far as its provisions went; but, when it 
made no altcration in the Gothic law, that law 
was still to be in force. Savigny, Geschichte 
des R. R. 


EDICTUM TRALATITIUM. Where a Roman 
prætor, upon assuming office, did not publish 
a wholly new edict, but retained the whole or 


a principal part of the edict of his predeces- - 


sor (as was usually the case) ouly adding to 
it such rules as appeared to be negessary to 
adapt it to changing ‘social conditions or 
juristic ideas, it was called “edictum tralati- 
tium.” Mackeld. Rom. Law, § 36. 


EDITION 


EDITION. Any quantity of books put forth 
to the bookselling trade at one time by the 
publisher. 4 K. & J. 656. A new edition is 
published whenever, having in his warehouse 
a certain number of copies, the publisher is- 
sues a fresh batch of them to the public. 


EDITOR. One who directs or supervises the 
policies and contributions of a newspaper, 
magazine, work of reference, or the like. 
Brokaw v. Cottrell, 114 Neb. 858, 211 N. W. 
184,187. The term is held to include not only 
the person who writes or selects the articles 
for publication, but he who publishes a ‘paper 
and puts it in circulation, Pennoyer v. Neff, 
95 U. S. 721, 24 L. Ed. 565; Bunce v. Reed, 16 
Barb. (N. X.) 350. 


EDITUS. In old English law. Put forth or 
promulgated, when speaking of the passage 
of a statute; and brought forth, or born, 
when speaking of the birth of a child. 


EDMUNDS ACT. An act of congress of 
March 22, 1882, punishing polygamy. See 18 
USCA §§ 514-516. 


EDUCATE. To give proper moral, as well 
as intellectual and physical, instruction. 


Ruohs v. Backer, 6 Heisk. (Tenn.) 395, 19 Am.. 


Rep. 598. See Williams v. MacDougall, 39 
Cal. 80; Merrill v. Emery, 10 Pick. (Mass.) 
507; Peck v. Claflin, 105 Mass, 420; De Camp 
v. Dobbins, 29 N. J. Eq. 36. 


EDUCATION. Within the meaning of a stat- 
ute relative to the powers and duties of guard- 
.ians, this term comprehends not merely the 
instruction received at school or college, but 
the whole course of training, moral, intellec- 
tual, and physical. Education may be par- 
ticularly directed to either the mental, moral, 
or physical powers and faculties, but in its 
broadest and best sense it relates to them all. 
Mount Herman Boys’ School v. Gill, 145 Mass. 
139, 18 N. ©. 354; Cook v. State, 90 Tenn. 
407, 16 S. W. 471, 13 L. R. A. 183; Ruohs v. 
Backer, 6 Heisk. (Tenn.) 400, 19 Am. Rep. 
598; Conley v. Daughters of the Republic, 
106 Tex. 86, 156 S. W. 197, 201. 


“Education” is not confined to the improvement 
and cultivation of the mind, but may consist of 
the cultivation of one’s religious or moral senti- 
ments, and Iikewise may consist in the develop- 
ment of one’s physical faculties. Commissioners of 
District of Columbia v. Shannon & Luchs Const. 
Co., 57 App. D. C. 67, 17 F.(2d) 219, 220; Gibson 
v. Frye Institute, 187 Tenn. 452, 193 S. W. 1059, 1062, 
L. R. A. 1917D, 1062; In re Syracuse University, 
212 N. Y. S. 258, 256, 214 App. Div. 375. 


EDUCATIONAL INSTITUTION. A school, 
seminary, college, or educational establish- 
. ment, not necessarily a chartered institution. 
Ward Seminary for Young Ladies v. City of 
Nashville, 129 Tenn. 412, 167 S. W. 118. As 
used in a zoning ordinance, the term may in- 
elude not only buildings, but also all grounds 
necessary for the accomplishment of the full 
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scope of educational instruction, including 
those things essential to mental, moral, and 
physical -development. Commissioners of 
District of Columbia v. Shannon & Luchs 
Const. Co., 57 App. D. C. 67, 17 F.(2d) 219, 
220, 


EFFECT, v. A belief that a mortgage would 
“effect” a preference under the bankruptcy 
act is equivalent to a belief that it would ‘‘op- 
erate as” a preference. Ogden v. Reddish 
(D. C.) 200 F. 977, 979. 


EFFECT, n. Result. Western Indemnity 
Co. v. MacKechnie (Tex. Civ. App.) 214 S. W. 
456, 460; Beeler v. People, 58 Colo. 451, 146 
P. 762, 764. The result which an instrument 
between parties will produce in their relative 
rights, or which a statute will produce upon 
the existing law, as discovered from the lan- 
guage used, the forms employed, or other ma- 
terials for construing it. The operation of a 
law, of an agreement, or an act. Maize F. 
State, 4 Ind. 342. 


The phrases “take effect,” “be in force,” “go into 
operation,” etc., are used interchangeably, Maize 
v. State, 4 Ind. 342. 


With Effect 


With success; as, to prosecute an action 
with effect. State ex rel. Pinkley v. Yount, 
186 Mo. App. 258, 172 8. W. 481, 482; Schutze 
v. Dabney (Tex. Civ. App.) 204 S. W. 342, 
347. 


EFFECTS. Personal estate or property. 
See Johnson v. Olson, 92 Kan. 819, 142 P. 
256, 258, L. R. A. 1915H, 327; Fitzgerald v. 
Brown, Smith & Marsh Bros, (Tex. Civ. App.) 
283 8. W. 576, 578; Linn v. Davis, 223 Ill 
App. 508, 508; Lee v. Moore, 37 Ga, App. 
279, 189 S. E. 922, 923. ` . 


In this sense, the term is more comprehensive 
than the word “goods,” as including fixtures and 
choses in action, which “goods” will not include. 
Bank v. Byram, 131 Ill. 92, 22 N. E. 842; Ætna Ins. 
Co. v. Robertson, 126 Miss. 387, 88 So. 883, 891; 
First Nat. Bank v. Ellison, 185 Miss. 42, 99 So, 573, 
575; 2 Bl. Comm. 284, . 


Also, every kind of property, real and per- 
sonal. State ex rel. Leahy v. Barnett, 193 
Mo. App. 36, 180 8. W. 458, 459; Adams v. 
Akerlund, 168 Ill. 682, 48 N. E. 454; Castle 
v. Castle (C. C. A.) 267 F. 521, 523; Erickson 
v. Carlson, 95 Neb. 182, 145 N. W. 352; In re 
Peterson’s Estate, 168 Iowa, 511, 151 N. W. 
66, 68, L. R. A. 1916A, 469; Sisters of Charity 
of Incarnate Word v. Emery, 144 La. 614, 81 
So.: 99, 102. 

In Wills 


Personal property; worldly substance. If 
the term is used simpliciter, as in a gift of 
“all my effects,” it will carry the whole per- 
sonal estate, unless an intention appears to 
the contrary. Schouler, Wills, § 509; Ennis 
y. Smith, 14 How. 409, 14 L. Ed. 472; Hope 
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Natural Gas Co. v. Shriver, 75 W. Va. 401, 
83 S. E. 1011, 1016; In re Wolfe’s Will, 185 
N. C. 568, 117 S. E. 804, 806; Dickson v. 
Dickson, 180 Ky. 423, 202 S. W. 891, 894, L. 
R. A. 1919F, 765. The meaning of the term 
is determined by the context and surrounding 
circumstances; Coffman’s Adm’r v. Coffman, 
131 Va. 456, 109 S. B. 454, 459; and is broad 
enough to include realty. In re Spriggs’ Es- 
tate, 70 Mont. 272, 225 P. 617, 620. 

The words “real and personal effects” will 
embrace the whole estate. Hogan v. Jackson, 
Cowp. 304; The Alpena (D. C.) 7 F. 361; 
15 M. & W. 450; Foxall v. McKenney, 3 
Cranch C. C. 206, Fed. Cas. No. 5,016. 


. Effectus sequitur causam. 226. The 


effect follows the cause. 


EFFENDI. 
spect. 


EFFICIENT. Causing an effect ;—particular- 
ly the result or results contemplated. Tate- 
Jones & Co. v. Union Electric Steel Co., 281 
Pa. 448, 126 A. 813, 816. The term is not an 
antonym of “defective.” Thayer v. Denver & 
R. G. R. Co., 25 N. M. 559, 185 P. 542, 545. 


EFFICIENT CAUSE. The working cause; 
that cause which prođuces effects or results ; 
an intervening cause, which produces results 
which would not have core to pass except for 
its interposition, and for which, therefore, the 
person’ who set in motion the original chain of 
causes is not responsible. Central Coal & 
Iron Co. v. Pearce (Ky.) 80 S. W. 450; Pull- 
man Palace Car Co. v. Laack, 143 Ill, 242, 32 
N. E. 285, 18 L. R. A. 215; Sarber v. City of 
Indianapolis, 72 Ind. App. 594, 126 N. E. 330, 
331. The cause which originates and sets in 
motion the dominating agency that necessa- 
rily proceeds through other causes as mere in- 
struments or vehicles in a natural line of caus- 
ation to the result. Nelson Creek Coal Co. v. 
Bransford, 189 Ky. 741, 225 S. W. 1070, 1071. 
That cause of an injury to which legal liabil- 
ity attaches. Bole v. Pittsburgh Athletic 
Club (C. ©. A.) 205 F. 468, 471, 46 L. R. A. 
(N. 8.) 602. The “proximate cause.” Munger 
v. Hancock (Tex. Civ. App.) 271 S. W. 228, 
231. The phrase is practically synonymous 
with “procuring cause.” Bagley v. Foley, 82 
Wash, 222, 144 P. 25. 


EFFICIENT INTERVENING CAUSE. One 
not produced by a wrongful act or omission 
but independent of it, and adequate to bring 
the injurious results. State v. Des Champs, 
126 S. C. 416, 120 S. E. 491, 493. 


Wing. 


Turkish, Master; a title of re- 


EFFIGY. The figure or corporeal representa- 
tion of a person. ` 


To make the effigy of a person with an intent to 
make him the object of ridicule is a libel. 2 Chit. 
Crim Law, 86; Hawk. Pl. Or. b. 1, c. 73, s. 2; 14 
East 227. i 


EFFLUX. ‘The running, as of a prescribed 
period of time to its end; expiration by lapse 
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of time, Particularly applied to the termina- 
tion of a lease by the expiration of the term 
for which it was made. 


EFFLUXION OF TIME. When this phrase is 
used in leases, conveyances, and other like 
deeds, or in agreements expressed in simple 
writing, it indicates the conclusion or expira- 
tion of an agreed term of years specified in 
the deed or writing, such conclusion or expira- 
tion arising in the natural course of events, in 
contradistinction to the determination of the 
term by the acts of the parties or by some un- 
expected or unusual incident or other sudden 
event. Brown, 


EFFORCIALITER. Forcibly ; applied to mil- 
itary force. 


` EFFORT. An attempt; a struggle directed 


to the accomplishment of an object. Marshall 
v. State, 20 Ga. App. 72, 92 S. E. 552. 


EFFRACTION. A breach made by the use 
of force. 


EFFRACTOR. One who breaks throuzh; one 
who commits a burglary. 


EFFUSIO SANGUINIS. In old English law. 
The shedding of blood; the mulct, fine, wite, 
or penalty imposed for the shedding of blood, 
which the king granted to many lords of ma- 
nors. Cowell; Tomlins. See Bloodwit. 


EFTERS. In Saxon law. Ways, walks, or 
hedges. Blount. 


EGALITY. Owelty, (g. v.) Co. Litt. 169a. 


EGG ALBUMEN. The white of egg. For 
commercial purposes, dried, uncoagulated egg. 
International Cork Co. v. New Process Cork 
Co. (C. C. A.) 6 F.2d) 420, 421, 


EGO. I; myself. This term is used in form- 
ing genealogical tables, to represent the per- 
son who is the object of inquiry. 


EGO, TALIS. I, such a one. Words used in 
describing the forms of old deeds. Fleta, lib. 
3, c. 14, § 5. 


EGREDIENS ET EXEUNS. In old pleading. 
Going forth and issuing out of (land.) Townsh. 
Pl. 17. 


EGRESS. Often used interchangeably with 
the word “access.” C, Hacker Co. v, City of 
Joliet, 196 Ill. App. 415, 423. 


EGYPTIANS, commonly called “Gypsies” (in 
old English statutes,) are eounterfeit rogues, 
Welsh or English, that disguise themselves in 
speech and apparel, and wander up and down 
the country, pretending to have skill in tell- 
ing fortunes, and to deceive the common peo- 
ple, but live chiefly by filching or stealing, 
and, therefore, the statutes of 1 & 2 Mar. c. 4, 
and 5 Eliz. ¢. 20, were made te punish such as 
felons if they departed not the realm or con- 
tinued to a month. Termes de la Ley. 


EGYPTIANS 


Ei incumbit probatio, qui dicit, non qui negat; 
cum per rerum naturam factum negantis pro- 
batio nulla sit. The proof lies upon him who 
affirms, not upon him who denics; since, by 
the nature of things, he who denies a fact 
cannot produce any proof. Dig. 22, 3, 2; 1 
Phill. Ev. 194; 1 Greenl. Ev. § 74; Dranguet 
v. Prudhomme, 3 La. 83; 2 Dan. Ch. Pr. 408. 


Ei nihil turpe, cui nihil satis. To him to whom 
nothing is enough, nothing is base. 4 Inst. 
53. 


EIA, or EY. An island. Cowell. 


EIGNE. L. Fr. Eldest; eldest-born. , The 
term is of common occurrence in the old 
books. Thus, bastard eigne means an illegiti- 
mate son whose parents afterwards marry 
and have a second son for lawful issue, the 
latter being called mulier puisne, (after-born.) 
Higne is probably a corrupt form of the 
French “aîné.” 2 Bl. Comm. 248; Litt. § 399. 


EIK. In Scotch law. An addition; as, eik to 
a reversion, eik to a confirmation. Bel. 


EINECIA. Eldership. See Esnecy. 


EINETIUS. In English law. The oldest; the 
first-born. Spelman. 


EIRE, or EYRE. In old English law. A jour- 
ney, route, or circuit. Justices in eire were 
judges who were sent by commission, every 
seven years, into various counties to hold 
the assizes and hear pleas of the crown. 3 Bl. 
Comm. 58, 


EIRENARCHA. A name formerly given to a 
justice of the peace. In the Digests, the word 
is written “irenarcha.” 


Eisdem modis dissolvitur obligatio que nascitur 
ex contractu, vel quasi, quibus contrahitur. An 
obligation which arises from contract, or 
quasi contract, is dissolved in the same ways 
in which it is contracted. Fleta, lib. 2, c. 60, 
§ 19. . 


EISNE. The senior; the oldest son. Spelled, 
also, “eigne,” “einsne,” “aisne,” “eign.” Ter- 
mes de la Ley; Kelham. 


EISNETIA, EINETIA. The share of the old- 
est son. The portion acquired by primogeni- 
ture. Termes de la Ley; Co. Litt. 1660; Cow- 
ell. 


EITHER. Properly, one or the other of two. 
Shafor v. Public Utilities Commission of Ohio, 
94 Ohio St. 230, 113 N. E. 809, 810, L. R. A. 
1917EK, 1080; Lankford v. First Nat. Bank, 75 
Okl. 159, 183 P. 56, 57; Shugart v. Shugart 
(Tex. Com. App.) 248 S. W. 328, 330; Kosher 
Dairy Co. v. New York, 8. & W. R. Co. 86 
N. J. Law, 161, 91 A. 1037. Often used, how- 
ever, with reference to more than two, in 
which case it may mean “each” or “any.” 
Chidester v. Railway Co., 59 Ill. 87;: Ft. 
Worth St. R. Co. v. Rosedale St. R. Co., 68 
Tex. 169, 4 S. W. 534; Carr-Lowry Lumber 
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Co. v. Martin, 144 Miss, 106, 109 So. 849, 850; 
State v. Wentz, 176 N. C. 745, 97 S. E. 420, 
421; Watson v. Watson, 223 Mass. 425, 111 N. 
E. 904, 906. 


EJECT. To cast, or throw out; to oust, or 
dispossess; to put or turn out of possession. 
3 Bl. Comm. 198, 199, 200. See Bohannon v. 
Southern Ry. Co., 112 Ky. 106, 65 S. W. 169. . 
To expel or thrust forcibly, as passengers 
from a train. Louisville & N. R. Co. v. Ogles, 
142 Ga. 720, 83 S. E. 681, 683. 


EJECTA. In old English law. A woman rav- 
ished or deflowered, or cast forth from the 
virtuous. Blount. 


EJECTION. A turning out of possession. 3 
Bl. Comm. 199. 


EJECTIONE CUSTODIA.. In old English 
law. Ejectment of ward. This phrase, which 
is the Latin equivalent for the French “ejeet- 
ment de garde,” was the title of a writ which 
lay for a guardian when turned out of any 
land of his ward during the minority of the 
latter. Brown. It lay to recover the land or 
person of his ward, or both, Fitzh. N. B. 139, 
L.; Co. Litt. 199. 


EJECTIONE FIRMA. Ejection, or ejec- 
ment of farm. The name of a writ or action 
of trespass, which lay at common law where 
lands or tenements were let for a term of 
years, and afterwards the lessor, reversioner, 
remainder-man, or any stranger ejected or 
ousted the lessee of his term, ferme, or farm, 
(ipsum a firma ejecit.) In this case the latter 
might have his writ of ejection, by which he 
recovered at first damages for the trespass 
only, but it was afterwards made a remedy to 
recover back the term itself, or the remainder 
of it, with damages. Reg. Orig. 227b; Fitzh. 
Nat. Brev. 220, F, G; 3 Bl. Comm. 199; Litt. 
§ 322; Crabb, Eng. Law, 290, 448. It is the 
foundation of the modern action of ejectment. 


EJECTMENT. At common law, this was the 
name of a mixed action (springing from the 
earlier personal action of efectione firme) 
which lay for the recovery of the possession 
of land, and for damages for the unlawful 
detention of its possession. The action was 
highly fictitious, being in theory only for the 
recovery of a term for years, and brought by 
a purely fictitious person, as lessee in a sup- 
posed lease from the real party in interest. 
The latter’s title, however, must be establish- 
ed in order to warrant a recovery, and the 
establishment of such title, though nominally 
a mere incident, is in reality the object of the 
action. Hence this convenient form of suit 
came to be adopted as the usual method of 
trying titles to land.. See 3 Bl. Comm. 199. 
French v. Robb, 67 N. J. Law, 260, 51 A. 509, 
57 L. R. A. 956, 91 Am, St. Rep. 483; Crock- 
ett v. Lashbrook, 5 T. B. Mon. (Ky.) 538, 17 
Am. Dee. 98; Wilson v. Wightman, 36 App. 
Div. 41, 55 N. Y. 8. 806; Hoover y. King, 43 
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Or, 281, 72 P, 880, 65 L. R. A. 790, 99 Am. 
St. Rep..754; Hawkins v. Reichert, 28 Cal. 
586; Edwards v. Bodkin (D. C.) 267 F. 1004, 
1005; Schick v. Wolf, 207 App. Div. 652, 202 
N. Y. S. 601, 602; Golde Clothes Shop V. 
Loew’s Buffalo Theatres, 236 N. Y. 465, 141 
N. E. 917, 918, 30 A. L. R. 981; Ogle v. Cole’s 
Ex’rs, 221 Ky. 726, 299 8S. W. 566. In Eng- 
land, since the Judicature Act, ejectment, has 
given place to a new action for the recovery of 
land. Ejectment has been materially modified 
in many of the states, though still retaining 
the name. For the history of ejectment, see 
3 Sel. Essays in Anglo-Amer, L, Hist. 611. 


It was the only mixed action at common law, the 
whole method of proceeding in which was anomalous, 
and depended on fictions invented and upheld by 
the court for the convenience of justice, in order 
to escape from the inconveniences which were found 
to attend the ancient forms of real and mixed ac- 
tions. 


It is also a form of action by which pos- 
sessory titles to corporeal hereditaments may 
be tried and possession obtained. 


—Ejectment bill. A bill in equity brought 
merely for the recovery of real property, to- 
gether with an account of the rents and prof- 
its, without setting out any distinct ground of 
equity jurisdiction; hence demurrable. 
Crane v. Conklin, 1 N. J. Eq. 353, 22 Am. Dec. 
519. 


—Edquitable ejectment. -A proceeding in use in 
Pennsylvania, brought to enforce specific per- 
formance of a contract for the sale of land, 
aud for some other purposes, which is in form 
an action of ejectment, but is in reality a sub- 
stitute for a bill in equity. Riel v. Gannon, 
161 Pa. 289, 29 A. 55; McKendry v. MeKen- 
dry, 131 Pa. 24,18 A. 1078, 6 L. R. A. 506. 


—dJustice ejectment. A statutory proceeding in 
Vermont, for the eviction of a tenant holding 
over after termination of the lease or breach 
of its conditions. Foss v. Stanton, 76 Vt. 365, 
57 A. 942. 


EJECTOR. One who ejects, puts out, or dis- 
possesses another. 


Casual Ejector 


The nominal defendant in an action of eject- 
ment; so called because, by a fiction of law 
peculiar to that action, he is supposed to come 
casually or by accident upon the premises 
and to eject the lawful possessor. 8 Bl. 
Comm. 203. ' 


EJECTUM. That which is thrown up by the 
sea. Also jetsam, wreck, ete. Warder v. La 
Belle Creole, 1 Pet. Adm. Dec. 43, Fed. Cas. 
No. 17,165. 


EJECTUS. In old English law. A whore- 
monger. Blount. 


EJERCITORIA. In Spanish law. The name 
of an action lying against a ship’s owner, upon 


EJUSDEM GENERIS 


the contracts or obligations made by the mas- 
ter for repairs or supplies. It corresponds 
to the actio erercitoria of the Roman law, 
Mackeld. Rom. Law, § 512. 


EJIDOS. In Spanish law. Commons; lands 
used in common by the inhabitants of a city, 


_pueblo, or-town, for pasture, wood, threshing- 


ground, ete. Hart v. Burnett, 15 Cal. 554. ” 


EJURATION. Renouncing or resigning one’s 
place. : 


Ejus est interpretari cujus est condere. It is 
his to interpret whose it is to enact. Tayl. 
Civil Law, 96. 


Ejus est nolle, qui potest velle. He who can 
will, [exercise volition,] has a right to refuse 
to will, [to withhold consent.] Dig. 50, 7, 3. 
This maxim is sometimes written, Hjus est 


‘non nolle qui potest velle, and is translated, 


“He may consent tacitly who may consent ex- 
pressly.” ` 


Ejus est periculum cujus est dominium aut com- 
modum. He who has the dominion or ad- 
vantage has the risk. Bart. Max. 38. 


Ejus nulla culpa est, cui parere necesse sit. No 
guilt attaches to him who is compelled to 
obey. Dig. 50, 17, 169, pr. Obedience to ex- 
isting laws is a sufficient extenuation of guilt 
before a civil tribunal. Broom, Max. 12, note. 


EJUSDEM GENERIS. 
class, or nature. 


Of the same kind, 


In the construction of laws, wills, and other instru- 
ments, the “ejusdem generis rule” is, that where 
general words follow an enumeration of persons or 
things, by words of a particular and specific mean- 
ing, such general words are not to be construed in 
their widest extent, but are to be held as applying 
only to persons or things of the same general kind 
er class as those specifically mentioned. Black, 
Interp. Laws, 141; Cutshaw v. Denver, 19 Colo. 
App. 341, 75 P. 22; Ex parte Leland, 1 Nott & Mcc. 
(S. C.) 462; Spalding v. People, 172 Ill. 40, 49 N. 
E. 993; State v. Gardner, 174 Iowa, 748, 156 N. W. 
747, 750, L. R. A. 1916D, 767, Ann. Cas. 1917D, 239; 
Galveston, H. & H. R. Co. v. Anderson (Tex. Civ, 
App.) 229 S. W. 998, 1000; U. S. v. Sischo (D. C.) 
262 F. 1001, 1004; United States v. Baumgartner 
(D. C.) 259 F. 722, 724; Hills v. Joseph (C. C. A.) 
229 F. 865, 867; Curtis & Hill Gravel & Sand Co. 
v. State Highway Commission, 91 N. J. Eq. 421, 
111 A. 16, 19; Sulzberger & Sons Co. of Oklahoma 
v. Strickland, 60 Okl. 158, 159 P. 833, 840; Dillard 
v. Stale, 104 Neb. 208, 175 N. W. 668. The rule, 
however, does not necessarily require that the gen- 
eral provision be limited in its scope to the identical 
things specifically named. Children’s Bootery v. 
Sutker, 91 Fla. 60, 107 So. 345, 347, 44 A’ L. R. 698. 
Nor does it apply when the context manifests a 
contrary intention. Gauley Coal Land Co. v. Koontz, 
vi W. Va. 583, 87 5. E. 930, 931; State v. Grosvenor, 
149 Tenn. 158, 258 S. W. 140; State v. McGillic, 
25 N. D. 27, 141 N. W. 82, 8; Brooklyn City R. Co. 
v. Kings County Trust Co., 212 N. Y. S. 343, 347, 314 
App. Div. 506. 

The maxim “ejusdem generis,” is only an illustra- 
tion of the broader maxim, ‘‘noscitur a sociis,” 


ELABORARE 


State v. Western Union Telegraph Co., 196 Ala. 570, 
72 So. 99, 100, 


ELABORARE. In old European law. To gain, 
acquire, or purchase, as by labor and industry. 


_ ELABORATUS. Property which is the acqui- 
sition of labor. Spelman. 


ELASTIC. Pertaining to a substance having 
the property of returning or springing back 
to its original form after being disarranged 


by pressure or applied force;—to be distin- 


guished from “plastic,” which applies to a 
substance capable of being molded and press- 
ed into form. Diamond Patent Co, v. Web- 
ster Bros. (©. C. A. Cal.) 249 F. 155, 157. 


ELDER BRETHREN. A distinguished body 
of men, elected as masters of Trinity House, 
an institution incorporated in the reign of 
Henry VIII., charged with numerous import- 
ant duties relating to the marine, such as the 
superintendence of-light-houses. Mozley & 
Whitley; 2 Steph. Comm. 502. The full title 
of the corporation is Elder Brethren of the 
Holy and Undivided Trinity. f 


ELDER TITLE. A title of earlier date, but 
coming simultaneously into operation with 
a title of younger origin, is called the “elder 
title,” and prevails. 


ELDEST. We or she who has the greatest 
age. 

The eldest. son is the first-born, the primo- 
genitus; L. R. 2 App. Cas. 698; L. R. 12 Ch. 
Div. 171; Anderson v. Anderson (C, C. A.) 221 
F. 871, 874. If there is only one son, he may 
still be described as the “eldest.” L, R. 7 H. 
L. 644, 


Electa una via, non datur recursus ad alteram. 
He who has chosen one way cannot have re- 
course to another. 10 Toull. no. 170. 


ELECTED. The word “elected,” in its ordi- 
nary signification, carries with it the idea 
of a vote, generally popular, sometimes more 
restricted, and cannot be held the synonym 
of any other mode of filling a position. Ma- 
gruder v. Swann, 25 Md. 213; State v. Har- 
rison, 113 Ind. 434, 16 N. E. 384, 3 Am. St. 
Rep. 663; Kimberlin v, State, 130 Ind. 120, 
29 N. E. 773, 14 L. R. A. 858, 30 Am. St. Rep. 
208; Wickersham v. Brittan, 93 Cal. 34, 28 
P. 792,15 L. R. A. 106; State v. Irwin, 5 Nev. 
111. 


Electio est interna libera et spontanea separa- 
tio unius rei ab alia, sine compulsione, consist- 
ens in ariimo et voluntate. Dyer, 281. Elec- 
tion is an internal, free, and spontaneous sep- 
aration of one thing from another, without 
conpulsion, consisting in intention and will. 


Electio seme! facta, et placitum testatum non 
patitur regressum. Co. Litt. 146. Mlection 
once made, and plea witnessed (or - intent 
shown), suffers not.a recall, 
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ELECTION. The act of choosing or selecting 
one or more from a greater number of per- 
sons, things, courses, or rights. The choice of 
an alternative. State v. Tucker, 54 Ala. 210. 


The internal, free, and spontaneous separation of 
one thing from another, without compulsion, con- 
sisting in intention and will. Dyer, 281, 


The selection of one person from a specified 
class to discharge certain duties in a state, 
corporation, or society. Maynard v. District 
Canvassers, 84 Mich. 228, 47 N. W. 756, 11 
L. R. A. 332; Brown v. Phillips, 71 Wis. 239, 
36 N. W. 242; Wickersham v. Brittan, 93 
Cal. 34, 28 P. 792, 15 L. R. A, 108. 


With respect to the choice of persons to fill public 
office or the decision of a particular public question 
or public policy the term means. in ordinary usage 
the expression by vote of the will of the people or 
of a somewhat numerous body of electors. State 


_v. State Board of Canvassers, 78 S. C. 461, 59 S. E. 


145; McKinney v. Barker, 180 Ky. 526, 208 S. W. 
303, L. R. A. 1918E, 581; State ex rel. Smith v. Bow- 
man, 184 Mo. App. 549, 170 S. W. 700, 701. But this 
is not necessarily so, for the term may apply to 
the selection by a city council of one of their num- 
ber as ‘mayor. Kopczynski v. Schriver, 194 Mich. 
558, 161 N. W. 288, 239. Compare, however, Town 
of Nortonville v. Woodward, 191 Ky. 730, 231 S. W. 
224, 

“Election” ordinarily has reference to a choice 
or selection by electors, while “appointment” re- 
fers to a choice or selection by an individual, as 
the Governor, or an official body. Schaffner v. Shaw, 
191 Iowa, 1047, 180 N. W. 853, 854. But the terms 
are sometimes used interchangeably. Hill v. City 
of Rector, 161 Ark. 574, 256 S. W. 848, 849. 


The choice which is open to a debtor who 
is bound in an alternative obligation to se- 
lect either one of the alternatives, 


In Equity 


The obligation imposed upon a party to 
choose between two inconsistent or alterna- 
tive rights or claims, in cases where there is 
clear intention of the person from whom he 
derives one that he should not enjoy both. 2 
Story, Eq. Jur. § 1075; Bliss v. Geer, 7 Ill. 
App. 617; Norwood v. Lassiter, 132 N. C. 52, 
43 S. E. 509; Salentine v. Insurance Co., 79 
Wis. 580, 48 N. W. 855, 12 L. R. A. 690; Ren- 
nix v. Hardman, 72 W. Va. 580, 78 S. E. 749, 
750; In re Iltz’s Estate, 104 Or. 59, 202 P. 
409, 413; McGehee v. McGehee, 189 N. C. 558, 
127 S. E. 684, 685; In re Blumenthal’s Estate, 
126 Misc. 603, 215 N. Y. 8. 142. 

A choice shown by an overt act between 
two inconsistent rights, either of which may 
be asserted at the will of the chooser alone. 
Bierce v. Hutchins, 205 U. S. 346, 27 S. Ct. 
524, 51 L. Ed. 828; Maebeth-Evans Glass Co. 
v. General Electric Co, (C. ©. A.) 246 F. 695, 
701. 


The doctrine of election presupposes a plurality 
of gifts or rights, with an intention, express or im- 
plied, of the party who has a right to control one 
or both, that one should be a substitute for the 
other. 1-Swanst. 394, note b; 3 Wood. Lect. 491; 
2 Rop. Leg. 480-578, 4 
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In Practice - 


‘The liberty of choosing (or the act ‘of choos- 
ing) one out of several means afforded by 
law for the redress of an injury, or one out 
of several available forms of action. Almy 
v. Harris, 5 Johns. (N. Y.) 175; Socolow v. J. 
& A. Stone Realty Co., 128 Misc. 152, 218 
N. Y. S. 408, 409. 


An “election of remedies” arises when one having 
two coexistent but inconsistent remedies chooges 
to exercise one, in which event he loses the right 
to thereafter exercise the other. Mosher Mfg. Co. 
v. Eastland W. F. & G. R. Co. (Tex. Civ. App.) 
259 8. W. 253, 255; Moran v. Weinberger, 149 Tenn. 
537, 260 S. W. 966, 969; Geo. A. Hormel Co. v. First 
Nat. Bank, 171 Minn. 65, 212 N. W. 738, 740. 

An “election of remedies” is choosing between 
two or more different and coexisting modes of pro- 
cedure and relief allowed by law on the same state 
of facts, Eagle-Picher Lead Co. v. Kirby, 109 Okl. 
96, 235 P. 176, 180; Seamans Oil Co. v. Guy (Tex. 
Civ. App.) 239 S. W. 696, 697; Reynolds v. Union 
Station Bank of St. Louis, 198 Mo. App, 328, 200 S. 
W. 711, 714; Schenck v. State Line Telephone Co., 
238 N. Y. 308, 144 N. E. 592, 593, 35 A. L. R. 1149; 
Jackson v. Industrial Board of Illinois, 280 Ill. 526, 
17 N. E. 705, 707; Firemen’s Fund Ins. Co. v. Gulf 
Transp. Co., 135 Miss. 537, 99 So. 515, 518; De Laval 
Pac. Co. v. United Cleaners’ & Dyers’ Co., 65 Cal. 
App. 584, 224 P. 766, 767; Baker v. J, J, Edwards 
& Son, 1% N. C. 229, 97 S. E. 16, 18. 

“Election of remedies’ is a species of estoppel 
in pais. Invader Oil Corp. v. Commerce Trust Co., 
111 Okl, 85, 238 P. 441; Higgins v. Durant, 116 Okl. 
152, 243 P. 732, 734; Mansfield v. Pickwick Stages, 
Northern Division, 191 Cal, 129, 215 P. 389, 390. 


In Criminal Law 


The choice, by the prosecution, upon which 
of several counts in an indictment (charging 
distinct offenses of the same degree, but uot 
parts of a confinuous series of acts) it will 
proceed. Jackson y. State, 95 Ala. 17, 10 So. 
657. 

In the Law of Wills 


A widow’s election is her choice whether 
she will take under the will or under the 
statute; that is, whether she will accept the 
provision made for her in the will, and ac- 
quiesce in her husband’s disposition of his 
property, or disregard it and claim what the 
law allows her. In re Cunningham’s Estate, 
187 Pa. 621, 20 A. 714, 21 Am. St. Rep. 901; 
Sill v. Sill, 31 Kan. 248, 1 P. 556; Burroughs 
v. De Couts, 70 Cal. 361, 11 P. 734; John- 
son v. Bumpass (Tex. Civ. App.) 275 S. W. 
1108, 1111; In re Vanatta’s Estate, 99 N. J. 
Eq. 339, 131 A. 515, 518; Arnold y. Livingston, 
157 Iowa, 677, 139 N. W. 927, 929. 

An “election under the will” means that a 
legatee or devisee under a will is put to the 
choice of accepting the beneficial interest of- 
fered by the donor in lieu of some estate 
which he is entitled to, but which is taken 
from him by the terms of the will. Dunn y. 
Vinyard (Tex. Com. App.) 251 S. W. 1043, 
1046; Burns v. First Nat. Bank, 304 IN. 292, 
136 N. E. 695, 696; McDermid v. Bourhill, 
101 Or. 305, 199 P. 610, 612, 22 A. L. R. 428; 


`- —Equitable election. 


ELECTION 


Craven v. Craven,-181 Ky. 428, 205 S. W. 106, 
407; Ross v. Ross, wt Kan, 533, 207 P.: 786, 
789, 

tn General 


—Election auditors. In English law. Officers 
annually appointed, to whom was committed 
the duty of taking and publishing the ac- 
count of all expenses incurred at parliament- 
ary elections. See 17 & 18 Vict. e. 102, §§ 18, 
26-28. But these sections have been repealed 
by 26 Vict. c. 29, which throws the duty of 
preparing the accounts on the declared agent 
of the candidate, and the duty of publishing 
an abstract of it on the returning officer. 
Wharton: 


—Election district. A subdivision of terri- 
tory, whether of state, county, or city, the 
boundaries of which are fixed by law, for con- 
venience in local or general elections, Chase 
v. Miller, 41 Pa. 420; Lane v. Otis, 68 N. J. 
Law, 656, 54 A. 442, . 

The term haè been held not to refer to 
senatorial district. Appeal of Phillips, 262 
Pa. 396, 105 A. 547, 548. 


—Election dower, A name sometimes given 
to the provision which a law or statute makes 
for a widow in case she “elects” to reject the 
provision made for her in the will and take 
what the statute accords. Adams v. Adams, 
183 Mo. 396, 82 S. W., 66. 


—Election judges. In English law. Judges 
of the high court selected in pursuance of 31 & 
32 Vict. c. 125, § 11, and Jud. Act 1873, $ 38, 
for the trial of election petitions, 


—Election petitions. Petitions for inquiry into 
the validity of elections of members of par- 
liament when it is alleged that the return 
of a member is invalid for bribery or any 
other reason. 


The choice to be made 
by a person who may, under a will or other in- 
strument, have either one of two alternative 
rights or benefits, but not both. Peters v, 
Bain, 133 U. S. 670, 10 S. Ct. 354, 33 L. Ed. 
696; Drake v. Wild, 70 Vt. 52, 39 A. 248, 


—General election. One at which the officers 
to be elected are such as belong to the general 
government,—that is, the general and central 
political organization of the whole state; as 
distinguished from an election of officers for a 
particular locality only. Also, one held for the 
selection of an officer after the expiration of 
the full term of the former officer; thus dis- 
tinguished from a special election, which is 
one held to supply a vacancy in office occur- 
ring before the expiration of the full term for 
which the incumbent was elected. State v. 
King, 17 Mo. 514; Downs v. State, 78 Md. 128, 
26 A.1005; Mackin v, State, 62 Md. 247; Ken- 
field v, Irwin, 52 Cal. 169. One that regularly 
recurs in each election precinct of the state 
on a day designated by. law for the selection 
of officers, or is held in such entire territory 


ELECTION 


pursuant to an enactment specifying a single 
day for the ratitication or rejection of one or 
more measures submitted to the people by 
the Legislative Assembly, and not for the elec- 
tion of any officer. Bethune v. Funk, 166 P. 
931, 932, 85 Or. 246. One that is held through- 
out the entire state or territory. Territory 
v. Ricordati, 18 N. M. 10, 182 P. 1139, 1140. 
An election for the choice of a national, 
state, judicial, district, municipal, county, or 
township official, required by law to be held 
regularly at a designated time, to fill a new 
office or a vacancy in an office at the expira- 
tion of the full term thereof. Eakle v. Board 
of Education of Independent School Dist. of 
Henry, 97 W. Va. 434, 125 S. E. 165, 168. In 
statutes, the term may include a primary elec- 
tion. Taylor v. Multnomah County, 119 Or. 
123, 248 P. 167, 168; State v. Marsh, 107 Neb. 
607, 187 N. W. 88; Kelso v. Cook, 184 Ind. 173, 
110 N. E. 987, 993, Ann. Cas. 1918E, 68.. Con- 
tra, under a municipal charter, City Council 
of San Jose v. Goodwin, 196 Cal. 274, 287 P. 
548, 549.. In Vermont, the term is used 
throughout the Public Statutes to designate 
what before had commonly been known as 
“freeman’s meeting.” Martin y. Fullam, 97 
A. 442, 445, 90 Vt. 163. 


—Primary election. An election by the voters 


of a ward, precinct, or other small district, 


belonging to a particular party, of representa- 
tives or delegates to a convention which is 
to meet.and nominate the candidates of their 
party to stand at an approaching municipal 
or general election. State v. Hirsch, 125 
Ind. 207, 24 N. E. 1062, 9 L. R. A. 170; Peo- 
ple v. Cavanaugh, 112 Cal. 676, 44 P. 1057; 
State v. Woodruff, 68 N. J. Law, 89, 52 A. 294, 
Also, an election to select candidates for of- 
fice by a political organization, the voters be- 
ing restricted to the members or supporters 
of such organization. Kelso v. Cook, 184 Ind. 


173, 116 N. E. 987, Ann. Cas. 1918H, 68;. 


Chandler v. Neff (D. C.) 298 F. 515, 518; Bell 
v. State, 11 OK1. Cr. 37, 141 P. 804, 806; State 
v. Paris, 179 Ind. 446, 101 N. E. 497, 499; 
Bethune v. Funk, 85 Or. 246, 166 P. 981. They 
are not in reality elections but are merely 
nominating devices. Van Dyke v. Thompson, 
136 Tenn. 186, 189 S. W. 62, 66. 


—Regular election. One recurring at stated 
times fixed by law. State v. Andresen, 110 
Or. 1, 222 P. 585, 587. A general, usual, or 
stated election. When applied to elections, 
the terms “regular” and “general” are used 
interchangeably and synonymously. The 
word “regular” is used in reference to a gen- 
eral election occurring throughout the state. 
State v. Conrades, 45 Mo. 47; Ward v. Clark, 
35 Kan. 315, 10 P. 827; People v. Babcock, 
123 Cal. 307, 55 P. 1017. 


—Result of election. . Usually, the expression 
of the. will of the voters as determined by a 
count of the- ballots.: Cipowski v. Calumet 
City, 322. IlL 575, 153 N. E. 613, 614, 
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—Special election. An election for a particular 
emergency; out of the regular course; as one 
held to fill a vacancy arising by death of the 
incumbent of the office. State v. Andresen, 
110 Or. 1, 222 P. 585, 587; Scovill v. City of 
Ypsilanti, 207 Mich. 288, 174 N. W. 139, 141. 
In a statute, any election at which officers 
are not chosen. Hutchins v. City of Des 
Moines, 176 Iowa, 189, 157 N. W. 881, 883. 
In determining whether an election is special 
or general, regard must be had to the subject- 
matter as well as date of the election, and, 
if an election occurs throughout state uni- 
formly by direct operation of law, it is a “gen- 
eral election,” but, if it depends on employ- 
ment of special preliminary proceeding pecul- 
iar to process which may or may not occur, 
and the election is applicable only to a re- 
stricted area less. than whole state, it is a 
“special election.” Norton v. Coos County, 
113 Or. 618, 233 P. 864, 866; Hill v. Hartzell, 
121 Or. 4, 252 P. 552, 555. 


Electiones fiant rite et libere sine interruptione 
aliqua. Elections should be made in due form, 
and freely, without any interruption. 2 Inst. 
169, 


ELECTIVE. Dependent upon choice; 
stowed or passing by election. Also pertain- 
ing or relating to elections; conferring the 
right or power to vote at elections. 


be- 


ELECTIVE FRANGHISE. The right of vot- 
ing at public elections; the privilege of quali- 
fied voters to cast their ballots for the candi- 
dates they favor at elections authorized by 
law, Parks v. State, 100 Ala. 634, 13 South. 
736; People v. Barber, 48 Hun (N. Y.) 198; 
State v. Staten, 6 Cold. (Tenn.) 255; Xippas 
v. Commonwealth, 141 Va. 497, 126 S. E. 207, 
209, 


ELECTIVE OFFICE. One which is to be fill- 
ed by popular election. One filled by the di- 
rect exercise of the voters’ franchise. In re 
Opinion of the Justices, 83 N. H. 589, 139 A. 
180, 183; Schwab v. Boyle, 174 App. Div. 442, 
160 N. Y. 5. 894. 


ELECTOR. A duly qualified voter; one who 
has a vote in the choice of any officer; a con- 
stituent. Appeal of Cusick, 136. Pa. 459, 20 
Atl. 574, 10 L. R. A. 228; Bergevin v. Curtz, 
127 Cal. 86, 59 Pac. 312; State v. Tuttle, 53 
Wis. 45, 9 N. W. 791; Taylor v. Taylor, 10 
Minn, 107 (Gil, 81); Allen v. Wildman, 38.Ok1. 
652, 134 P. 1102, 1108. One who elects or has 
tbe right of choice, or who has the right to 
vote for any functionary, or for the adoption 
of any measure. Aczel v. United States (C. C. 
A.) 282 F. 652, 657. In a narrower sense, one 
who has the general right to vote, and the 
right to. vote for public officers. Sears v. City 
of Maquoketa, 183 Iowa, 1104, 166 N. W. 700, 
701. One authorized to exercise the elective 
franchise, MeEvoy v. Christensen, 178 Iowa, 
1180, 159 N. W. 179, 181. But a woman citi- 
zen, though having such general right. and 
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authority to vote, may nevertheless not be 
an “elector” entitled to have her name put on 
a jury list, in view of a. state constitution and 
statute. People v. Barnett, 319 Ill. 403, 150 N. 
E. 290, 291. 


While the terms “electors” and “voters” are some- 
times used interchangeably, their meaning is not 
precisely the same, “electors”. being properly ap- 
plied to all those entitled to vote, whereas “voters” 
appropriately designates only those actually voting. 
Clayton v. Hill City, 111 Kan. 595, 207 P. 770; State 
ex rel. Chaney v. Grinstead, 314 Mo. 55, 282 S. W. 
715, 719. A fortiori, “electors” is a broader term 
than “registered voters.” City of Dayton, Ohio, v. 
City Ry. Co. (C. ©. A.) 16 F.(2d) 401, 405. 


One of the persons chosen to comprise the 
“electoral college” (q. v.). 

Also, the title of certain German princes 
who had a voice in the election of the Holy 
Roman Emperors. The office of elector in 
some instances became hereditary and was 
connected with territorial possessions. 

Sometimes, one who exercises the right of 
election in equity. Brett, L. Cas. Mod. Eq. 
257. 

Registered Qualified Elector 

One possessing the constitutional qualifica- 
tions, and registered under the registration 
statute. Minges v. Board of Trustees of City 
of Merced, 27 Cal. App. 15, 148 P. 816, 817. 


ELECTORAL. Pertaining to electors or elec- 
tions; composed or consisting of electors. 


ELECTORAL COLLEGE. A name sometimes 
given, in the United States, to the college or 
body of electors of a state chosen to elect the 
president and vice-president; also, the whole 
body of such electors, composed of the elec- 
toral colleges of the several states. Webster ; 
Cent. Dict.; 2 Sto. Const. § 1463; 1 Hare, 
Am. Const. L. 219; Stevens, Sources of the 
Constitution of the U. 8. 153, note; Black, 
Const. L. 86; 1 Calhoun’s Works, 175. 


ELECTORAL COMMISSION. A commission 
created by an act of congress of January 29, 
1877, to decide certain questions arising out 
of the presidential election of November, 1876, 
in which Hayes and Wheeler had been candi- 
dates of the Republican party and Tilden and 
Hendricks of the Democratic party. From 
the personnel of the Supreme Court, Justices 
Clifford, Miller, Field, and Strong were named 
in the act as members, and they chose as the 
fifth justice Justice Bradley. The other mem- 
bers were Senators Bayard, Edmunds, Frel- 
inghuysen, Morton, and Thurman, and Repre- 
sentatives Abbott, Garfield, Hoar, Hunton, 
and Payne. 


ELECTRICITY. A highly subtle imponder- 
able fiuid, whose presence or influence is only 
known by its effect. Myers v. Portland Ry., 
Light & Power Co., 68 Or. 599, 188 P. 213. 
Though not susceptible of definition it may 
be gathered from the elements and stored, 
transmitted and utilized and when a person 
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doces this it becomes a subject of ownership, 
of barter and sale, so long as it is in posses- 
sion. Terrace Water Co. v. San Antonio Light 
& Power Co., 1 Cal. App. 511, 82 P. 562. 


ELECTROCUTE. To put (a criminal) to 
death by passing through the body a current 
of electricity of high power; alsc, by exten- 
sion, to kill by an electric current. Ferguson 
y. State, 90 Fla. 105, 105 So. 840. 


The word is a hybrid, and has met with the dis- 
approval of some for that reason. “This barbarism 
jars the unhappy latinist’s neryes much more cruel- 
ly than the operation denoted jars those of its 
victim.” Fowler, Dict. of Mod. English Usage . 
(1926), p. 130. “To one having even an elementary 
knowledge of Latin grammar this word is no less 
than disgusting, and the thing meant by it is felt 
to be altogether too good for the word’s inventor.” 
Bierce, Write it Right (1909), p. 24. It is not in- 
cluded in the New English Dict. (Oxford, 1897), 
but is listed without comment in the New Cent. Dict. 
(1927) and also in Funk & Wagnalls’ New Standard 
Dict. (1925), which spells it ‘“‘electricute.”* “It is 
considered by many to be inelegant, but is widely 
used and has no accepted equivalent.” Webster, 
New Internatl. Dict. (1927). The word is ‘‘now in 
established use, though formerly much criticized 
from the learned point of view because of the man- 
ner of its formation.” Krapp, Comprehensive Guide 
to Good English (1927), p. 218. 


ELECTROCUTION. A method of punishment 
of death inflicted by causing to pass through 
the body of the convicted person a current 
of electricity. See 1 Witth. & Beck. Med. Jur. 
668; People v. Durston, 119 N. Y. 569, 24 
N. E. 6, 7 L. R. A. 715, 16 Am. St. Rep. 859; 
In re Kemmler, 136 U. S. 486, 10 S. Ct. 930, 
34 L. Ed. 519; Ex parte Mirzan, 119 U. S. 584, 
7 S. Ct: 341, 30 L. Ed. 518. This method has 
been provided for in a number of states, be 
ginning with New York as early as 1888, Ohio 
in 1896, and Pennsylvania in 1913. See Elec- 
trocute. 


ELECTROLYSIS. The decomposition of a 
metal solution in water, liquid ammonia, etc., 
accompanied by decomposition of the water 
into oxygen and hyrodgen or of a mass of 
molten metal by having an electric current 
passed through it. Peoria Waterworks Co. 
v. Peoria Ry. Co. (C. C) 181 F. 890. : 


As applied to water pipes electrolysis is the strip- 
ping of of small particles of the iron when a suit- 
able electrolytic solution is present leaving the 
carbon of which the pipe is partly composed intact. 
Peoria Waterworks Co, v. Peoria R. Co. (C. C.) 
181 F. 990. 

The term is also said to cover a wide variety of 
acts, ranging from the removal of superfluous hair 
by electricity to the electrocution of a human be- 
ing. State v. Armstrong, 38 Idaho, 493, 225 P. 491, 
493, 33 A.-L. R. 885. 


ELEEMOSYNA REGIS, and ELEEMOSYNA 
ARATRI, or CARUCARUM. A penny which 
King Ethelred ordered to be paid for every 
plow in England.towards the support of the 
poor. Leg. Ethel. e. 1. 


ELEEMOSYNA 


ELEEMOSYNAZ:. Possessions belonging to 
the church. Blount. 


ELEEMOSYNARIA, The place in a religious 
house where the common alms were deposited, 
and thence by the almoner distributed to the 
poor. 

In Old English Law 


The awnerie, aumbry, or ambry; words 
still used in common speech in the north of 
England, to denote a pantry or cupboard. 
Cowell. 


The office of almoner. Cowell. 


ELEEMOSYNARIUS. In cld English law. 
An almoner, or chief officer, who received the 
eleemosynary rents and gifts, and in due 
method distributed them to pious and charita- 
ble uses. Cowell; Wharton. , 

The name of an officer (lord almoner) of the 
English kings, in former times, who distribut- 
ed the royal alms or bounty. Fleta, lib. 2, c. 
23. . 


ELEEMOSYNARY. Relating to the distribu- 
tion of alms, bounty, or charity; charitable. 
Hamburger v. Cornell University, 166 N. Y. 8. 
46, 48, 99 Misc. 564; Nixon v. Brown, 46 Nev. 
439, 214 P. 524, 5380. 


ELEEMOSYNARY CORPORATION. A pri- 
vate corporation created for charitable and 
benevolent purposes. Sandel v. State, 126 8. 
C. 1, 119 S. E. 776, 778; American Asylum at 
Hartford v. Bank, 4 Conn. 172, 10 Am. Dec. 
112: McKim v. Odom, 3 Bland (Md.) 407; 1 
Ld. Raym. 5; 2 Term 346; Dartmouth College 
y. Woodward, 4 Wheat. 518, 630, 4 L. Ed. 629; 
Society for Propagation of Gospel v. New 
Haven, 8 Wheat. 464, 5.L. Ed. 662; 1 Bi. 
Comm. 471. See Corporations. 


ELEGANTER. In the-civil law. Accurately; 
with discrimination. Veazie v. Williams, 3 
Story, 611, 636, Fed. Cas. No. 16,907. 


ELEGIT. (Lat. He has chosen.) ‘This is 
the name, in English practice, of a writ of 
execution first given by the statute of Westm. 
2 (18 Edw. I. c. 18) either upon a judgment 
for a debt or damages or upon the forfeiture 
ef a recognizance taken in the king’s court. 
It is so called because it is in the choice or 
election of the plaintiff whether he will sue 
out this writ or a fi. fa. By it the defendant’s 
goods and chattels-are appraised and all of 
them (except oxen and beasts of the plow) 
are delivered to the plaintiff, at such reason- 
able appraisement and price, in part satisfac- 
tion of his debt. If the goods are not suff- 
cient, then the moiety of his freehold lands, 
which he had at the time of the judgment giv- 
en, are also to be delivered to the plaintiff, 
to hold till out of the rents and profits there- 
of the debt be levied, or till the defendant’s 
interest be expired. During this period the 
plaintiff is called “tenant by elegit,’ and his 
estate, an. “estate. by. elegit.” This: writ, or 
its analogue, is in use in some of the United 
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States, as Virginia and Kentucky. See 3 Bl. 
Comm. 418; Huteheson v. Grubbs, 80 Va. 254; 
North American F, Ins, Co. v. Graham, 5 
Sandf. (N. Y.) 197. 


ELEMENT. Material; substance. Hoskins 
Mfg. Co. v. General Electric Co. (D. C.) 212 F. 
422, 427. 

Also, one of the simple substances or prin- 
ciples of which, according to early natural 
philosophers, the physical universe is com- 
posed, the four elements pointed out by Em- 
pedocles being air, water, earth, and fire, 
Webster. See Elements. 


ELEMENTS. The forces of nature. Popular- 
ly, fire, air, earth, and water, anciently sup- 
posed to be the four simple bodies of which 
the world was composed. Encyc. Dict. Often 
applied .in a particular sense to wind and wa- 
ter, as “the fury of the elements,” Cent. 
Dict. Fire is one of the elements included in 
the expression “damages by the elements” as 
used in a lease of a building. O’Neal v. Bain- 
bridge, 94 Kan. 518, 146 P. 1165, 1167, Ann. 
Cas. 1917B, 298. The same is true of water. 
Mills v. United States, 52 Ct. Cl. 452, 458. It 
hag also been said that “damages by the ele- 
ments” means the same thing as “damages by 
the act of God.” Polack v. Pioche, 35 Cal. 
416, 95 Am, Dec. 115; Van Wormer v. Crane, 
51 Mich. 368, 16 N. W. 686, 47 Am. Rep. 582; 
Hatch v. Stamper, 42 Conn. 30; Pope v. Mill- 
ing Co., 180 Cal. 139, 62 P. 384, 58 L. R. A. 
673, 80 Am. St. Rep. 87. 


ELEVATOR. A building containing one or 
more mechanical elevators, especially a ware- 
house for the storage of grain; a hoisting 
apparatus; a lift; a car or cage for lifting 
and lowering passengers or freight in a hoist- 
way. Cent. Dict. 


In Insurance Law 


The term has been held not to be limited to 
the car, or platform, but to include the ele- . 
vator shaft. London Guarantee & Accident 
Co. v. Ladd (C. C. A.) 299 F. 562, 565. It has 
also been held to include the machinery to 
which the car is attached, and by which it is 
operated; Fuller v. Lanett Bleaching & Dye 
Works, 190 Ala. 208, 67 So. 378, 8380; and the 
fixed equipment necessary to operate the ele- 
vator. St. Mary’s Mill Co. v. Illinois Oil Co. 
(Mo. App.) 254 S. W. 735, 738. The term has 
been interpreted as meaning only a passenger 
elevator. Jahns & Knuth Co. v. American 
Indemnity Co., 182 Wis. 556, 196 N. W. 569, 
571. 

Passenger Elevator 


Any elevator ordinarily or customarily 
used for conveying passengers, though also 
used for conveying freight, and though not 
of any particular. form laid in any particular 
way or with any particular kind of gates or 
safety. contrivances. . Wilmarth v. Pacific 
Mut. Life Ins. Co. of California, 168 Cal. 536, 
143 P. 780; 782, Ann, Cas, 1915B, 1120. - 
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ELIGIBILITY. A word which, when used in 
connection with an office, where there are no 
explanatory words indicating that it is used 
with reference to the time of election, may be 
deemed to refer to the qualification to hold 
the office rather than to be elected. Bradfield 
v. Avery, 16 Idaho, 769, 102 P. 687, 23 L. R. 
A. (N. 8.) 1228; Hoy v. State, 168 Ind. 506, 
81 N. E. 509, 11 Ann. Cas. 944; Powell v. 
Hart, 132 La. 287, 61 So. 233, 235; State v. 
Edwards, 99 Vt. 1,130 A. 276, 277. See Eligi- 
ble, 


ELIGIBLE. Fit to be chosen. Gorman v. 
Forty-Second St. M. & St. N. Ave. Ry. Co. 
208 App. Div. 214, 203 N. Y. S. 632, 633. 
Capable of serving, legally qualified to serve, 
State v. Johnson, 123 S. C. 50, 115 S. E. 748, 
749. Capable of being chosen, as a candidate 
for office. Board of Com’rs of Guadalupe 
County v. District Court of Fourth Judicial 
Dist., 29 N. M. 244, 223 P. 516, 522; State v. 
Shores, 48 Utah, 76, 157 P. 225. Also, capable 
of holding office. State v. Wait, 95 Neb. S06, 
146 N. W. 1048, 1049; State ex rel. McAllister 
vy. Dunn, 277 Mo. 38, 209 S. W. 110, 112; Mos- 
by v. Armstrong, 290 Pa. 517, 1389 A. 151; 
Helwig v. Payne, 197 Cal. 524, 241 P. 884, 885; 
Carson v., McPhetridge, 15 Ind. 327. See, 
further, Searcy v. Grow, 15 Cal. 117; State v. 
Clarke, 3 Nev. 566; State v. Smith, 14 Wis. 
497; Demaree v. Seates, 50 Kan. 275, 32 Pac. 
1123, 20 L. R. A. 97, 34 Am. St. Rep. 118; Car- 
roll v. Green, 148 Ind. 362, 47 N. E. 223; Peo- 
ple v. Purdy, 21 App. Div. 66, 47 N. Y. Supp. 
601. ; 


ELIMINATION. In old English law. The 
act of banishing or turning out of doors; re- 
jection. 


ELINGUATION. 
out the tongue. 


The punishment of cutting 


ELISORS. In practice. Electors or choosers. 
Persons appointed by the court to execute 
writs of venire, in cases where both the sher- 
iff and coroner are disqualified from acting, 
and whose duty is to choose—that is, name 
and return—the jury. 3 Bl. Comm. 355; Co, 
Litt. 158; 3 Steph. Comm. 597, note; People 
y. Nakis, 184 Cal. 105, 193 P. 92, 94; Allen v. 
Com., 12 S. W. 582, 11 Ky. Law Rep. 555; 6 
Bac. Abr. 318; 3 East 141; Fortesc. de Laudi- 
bus LL. 5; Alc. & Nap. 113; Tidd, Prac. 
723, 780; People v. Fellows, 122 Cal. 233, 54 
Pac. 830; State v. Hultz, 106 Mo. 41, 16 S. 
W. 940; Harriman v. State, 2 G. Greene 
(Iowa) 270. 

Persons appointed to execute any writ, in 
default of the sheriff and coroner, are also 
called “elisors.” See Bruner v. Superior 
Court, 92 Cal. 239, 28 Pac. 341. An elisor 
may be appointed to take charge of a jury 
retiring to deliberate upon a verdict, when 
both sheriff and coroner are disqualified or 
unable to act. People v. Fellows, 122 Cal. 
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233, 54 Pac. 880; People v; Ebanks, 117 Cal. 
652, 49 Pac. 1049, 40 L. R. A. 269. 


ELL. A measure of length, answering to the 
modern yard. 1 BL: Comm, 275. 


ELLENBOROUGH’S ACT. An English stat- 
ute (43 Geo. III. c. 58) punishing offenses 
against the person. 


ELLIPSIS. 
necessary to complete the construction, but 
not necessary to convey the meaning. In re 
Lippincott’s Estate, 276 Pa, 283, 120 A. 136, 
187. 


ELOGIUM. Inthe civil law. A will or testa- 
ment. . 

ELOIGNE. (Fr. éloigner, to remove to a dis- 
tance; to remove afar off.) In practice. A 


return to a writ of replevin, when the chat- 
tels have been removed out of the way of the 
sheriff. 


ELOIGNMENT. The getting a thing or per- 
son out of the way; or removing it to a dis- 
tance, so as to be out of reach. Garneau v. 
Mill Co., 8 Wash. 467, 36 Pac. 463. 


ELONGATA. In practice. Eloigned; carried 
away to a distance. The old form of the re- 
turn made by a sheriff to a writ of replevin, 
stating that the goods or beasts had been 
eloigned; that is, carried to a. distance, to 
places to him unknown. 3 Bl. Comm. 148; 3 
Steph, Comm. 522; Fitzh. Nat. Brev. 73, 74; 
Archb. N. Pract. 552. The word eloigne is 
sometimes used as synonymous with elongate. 


ELONGATUS. Eloigned. A return made by 
a sheriff to a writ de homine replegiando, stat- 
ing that the party to be replevied has been 
eloigned, or conveyed out of his jurisdiction. 
3 Bl. Comm. 129. 


ELONGAVIT. In England, where in a pro 
ceeding by foreign attachment the plaintiff 
has obtained judgment of appraisement, but 


‘by reason of some act of the garnishee the 


goods cannot be appraised, (as where he has 
removed them from the city, or has sold them, 
etc.,) the serjeant-at-mace returns that the 
garnishee has eloigned them, i. €„ removed 


them out of the jurisdiction, and on this re- 


turn (called an “elongavit’’) judgment is giv- 


en for the plaintiff that an inquiry be made 


of the goods eloigned. This inquiry is set 
down for trial, and the assessment is made by 
a jury after the manner of ordinary issues. 
Sweet. : 


ELOPEMENT. The act of a wife who volun- 
tarily deserts her husband to go away with 
and cohabit with another man. 2 Bl. Comm. 
130; State v. O'Higgins, 178 N. C. 708, 100 S: 
E. 488. The departure of a married woman 
from her husband and dwelling with an adul- 
terer. Cowell; Tomlin. Also, the act of a 
man in going away with a woman who has 
voluntarily left her husband, to indulge in 


Omission of words or clauses. 


` 
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sexual intercourse with her. State v. Hopper, 
186 N. C. 405, 119 S. E. 769, 773. 

To constitute an elopement, the wife must not 
only leave the husband, but go beyond his actual 
control; for if she abandons the husband, and 
goes and lives in adultery in a house belonging 


to him, it is said not to be an elopement. Cogswell 
v. Tibbetts, 3 N. H. 42 


In a popular sense, also, the act of an un- 
married woman in secretly leaving her home 
with a man, especially with a view to mar- 
riage without her parents’ consent, 


ELSEWHERE. In another place; in any oth- 
er place. See 1 Vern. 4, and note; 3 P. Wms. 
56; Azbill v. State, 19 Ariz. 499, 172 P. 658, 
659; Supreme Ruling of Fraternal Mystic 
Circle v. Hoskins (Tex. Civ. App.) 171 8. W. 
812, 815. The term does not always mean 
literally any other place whatever, but may 
be more or less limited by the context. See 
Commonwealth v. Bowser, 61 Pa. Super. Ct. 
107, 108, 114, 214; State v. Sanders, 136 La. 
1059, 68 So, 125, Ann. Cas. 1916E, 105. 

In shipping articles, this term, following 
the designation of the port of destination, 
must be construed either as void for uncer- 
tainty or as subordinate to the principal voy- 
age stated in the preceding words. Brown v. 
Jones, 2 Gall. 477, Fed. Cas. No. 2,017, 


ELUVIONES. In old pleading. 
Townsh. Pl, 197. 


EMANCIPATION. The act by which one who 
was unfree, or under the power and control 
of another, is rendered free, or set at liberty 
and made his own master. Fremont v. San- 
down, 56 N. H. 308; Porter v. Powell, 79 Lowa, 
151, 44 N. W. 295, 7 L. R. A. 176, 18 Am. St. 
Rep. 353; Varney v. Young, 11 Vt. 258. 

The term is principally used with reference 
to the emancipation of a minor child by its 
parents, which involves an entire surrender 
of the right to the care, custody, and earnings 
of such child ag well as a renunciation of pa- 
rental duties. Delaware L. & W. R. Co. v. 
Petrowsky (C. C. A.) 250 F. 554, 559; Wabash 
R. Co. ¥. MeDoniels, 183 Ind, 104, 107 N. E, 
291, 294; Merithew v. Ellis, 116 Me. 468, 102 
A. 301, 302, 2 A. L. R. 1429. The emancipa- 
tion may be express, as by voluntary agree- 
ment of parent and child, or implied from 
such acts and conduct ag import consent, and 
it may be conditional or absolute, complete 
or partial. Wallace v. Cox, 136 Tenn. 69, 188 
S. W. 611, 612, L. R. A. 1917B, 690, 


Spring tides. 


In Roman Law 


The enfranchisement of a son by his father, 
which was anciently done by the formality of 
an imaginary sale. This was abolished by 
Justinian, who substituted the simpler pro- 
ceeding of a manumission before a magistrate, 
Inst, 1, 12, 6. 
. In England 


The term “emancipation” hasbeen borrow- 
ed from the Roman law, and is constantly 
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used in the law of parochial settlements. T 
Adol. & E. (N. S.) 574, note. 


In General 


—Emancipation proclamation. An executive 
proclamation, declaring that all persons held 
in slavery in certain designated states and 
districts were and should remain free. It was 
issued January 1, 1863, by Abraham Lincoln, 
as president of the United States and com- 
mander in chief of its armed forces. 


—Partial emancipation. That which frees a 
child for only a part of the period of minority, 
or from only a part of the parent’s rights, or 
for some purposes, and not for others. Mem- 
phis Steel Const. Co. v. Lister, 188 Tenn. 307, 
197 S. W. 902, 903, L. R. A. 1918B, 406. 


EMBARGO. A proclamation or order of state, 
usually issued in time of war or threatened 
hostilities, prohibiting the departure of ships 
or goods from some or all the ports of such 
state until further order. The William 
King, 2 Wheat. 148, 4 L. Ed. 206; Delano v. 
Bedford Ins. Co., 10 Mass, 351, 6 Am. Dec. 
132; King v. Delaware Ins. Co., 14 Fed. Cas. 
516; The Malcolm Baxter, Jr. (C. C. A.) 20 F. 
(2d) 304, 306. For the use of the term as ap- 
plied in a loose sense to the governmecnt’s con- 
trol of coal exports during a strike, see Ern- 
esto Foglino & Co. v. Webster, 217 App. Div. 
282, 216 N. Y. S. 225, 237. 


Embargo is the hindering or detention by any 
government of ships of commerce in its ports. If 
the embargo is laid upon ships belonging to citi- 
zens of the state imposing it, it is called a “civil 
embargo;” if, as more commonly happens, it is 
laid upon ships belonging to the enemy, it is called 
a “hostile embargo.” The effect of this latter em- 
bargo is that the vessels detained are restored to 
the rightful owners if no war follows, but are for- 
feited to the embargoing government if war does 
follow, the declaration of war being held to relate 
back to the original seizure and detention. Brown. 


The temporary or permanent sequestration 
of the property of individuals for the purpos- 
es of a government, e€. g., to obtain vessels for 
the transport of troops, the owners being re- 


imbursed for this forced service. Man. Int. 
Law, 143. 
EMBASSADOR. See Ambassador. 


EMBASSAGE, or EMBASSY. The message 
or commission given by a sovereign or state 
to a minister, called an “ambassador,” em- 
powered to treat or communicate with anoth- 
er sovereign or state; also the establishment 
of an ambassador. 


EMBER DAYS. In ecclesiastical law. Those 
days. which the ancient fathers called “qua- 
tuor tempora jejuni?’ are of great antiquity 
in the church. They are observed on Wednes- 
day, Friday, and Saturday next after Qua- 
dragesima Sunday, or the first Sunday in 
Lent, after Whitsuntide, Holyrood Day, in 
September, and St. Lucy’s Day, about. the 
middle of December. Brit. ¢, 58. Our alma- 
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nacs call the. weeks in which they fall the 
“Ember Weeks,” and they are now chiefly no- 
ticed on account of the ordination of priests 
and deacons; because the canon appoints the 
Sundays next after the Ember weeks for the 
solemn times of ordination, though the bish- 
ops, if they please, may ordain on any Sun- 
day or holiday. Ene. Lond., 


EMBEZZLEMENT. ‘The fraudulent appro- 
priation to his own use or benefit of prop- 
erty or money intrusted to him by another, by 
a clerk, agent, trustee, public officer, or other 
person acting in a fiduciary character. See 4 
Bi. Comm. 230, 281; 3 Kent, Comm. 194; 4 
Steph. Comm. 168, 169, 219; Fagnan v. Knox, 
40 N. Y. Super. Ct. 49; State v. Sullivan, 49 
La. Ann, 197, 21 So, 688, 62 Am. St. Rep. 644; 
State v. Trolson, 21 Nev. 419, 32 P. 950; Ful- 
ton v. Hammond (C. C.) 11 F. 293; People v. 
Gordon, 133 Cal. 328, 65 P. 746, 85 Am. St. 
Rep. 174; State v. Bickford, 28 N. D. 36, 147 
N. W. 407, 415, Ann. Cas. 1916D, 140. 

The fraudulent appropriation of property 
by a person to whom it has been intrusted, or 
to whose hands it has lawfully come. Pen. 
Code Cal. § 503; Comp. Laws N, D. 1913, § 
9929; Comp. Laws S. D. 1929, § 4226. Moore 
v. United States, 160 U. S. 268, 16 S. Ct. 294, 
40 L. Ed. 422; Union Nat. Bank v. United 
States Fidelity & Guaranty Co., 143 La. 329, 
78 So. 582, 585; People v. Steffner, 67 Cal. 
App. 23, 227 P. 699, 701; State v. Burgess, 268 
Mo. 407, 188 S. W. 135, 137; State v. Baxter, 
89 Ohio St. 269, 104 N. E. 331, 332, 52 L, R. A. 
(N. S.) 1019, Ann. Cas, 1916C, 60; State v. 
Larmer, 105 A. 789, 791, 7 Boyce (Del.) 279: 
U. S. v. Davenport (D. C.) 266 F. 425, 431; 
Reeves v. State, 95 Ala. 31, 11 So. 158; State 
vy. Combs, 47 Kan. 136, 27 P. 818. 


Embezzlement is not an offense at common law, 
but was created by statute. “Embezzle” includes in 
its meaning appropriation to one’s own use, and 
therefore the use of the single word “embezzle,” in 
the indictment or information, contains within it- 
self the charge that the defendant appropriated the 
money or property to his own use. State v. Wolff, 
34 La. Ann, 1153; State v, Hudson, 98 W. Va. 435, 
117 8S. E. 122, 125. , 

Embezzlement is common-law larceny extended 
by statute to cover cases where the stolen prop- 
erty comes originally into the possession of the 
defendant without a trespass. Moody v. People, 
65 Colo. 339, 176 P. 476. - 

Embezzlement is a species of larceny, and the 
term is applicable to cases of furtive and fraudulent 
appropriation by clerks, servants, or carriers of 
property coming into their possession by virtue of 
their employment. It is distinguished from “lar- 
ceny,” properly so called, as being committed in re- 
spect of property which is not at the time in the 
actual or legal possession of the owner. People 
v. Burr, 41 How. Prac. (N. Y.) 294; 4 Steph. Comm. 
168; Baugh v. Moore, 122 Md. 149, 89 A. 404, 405. 
That is to say, that in embezzlement the original 
taking of the property was lawful or with the con- 
sent of the owner, while in larceny the felonious 
intent must have existed at the time of the taking. 
State v. Curtin, 95 A. 232, 234, 5 Boyce (Del.) 518; 
State v. Thomes, 126 Me. 230, 187 A. 396, 397; Peo- 
ple v, Paddock, 300 Ill, 590, 133 N. E. 240, 242; 
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Spiegel v. Levine, 147 N. Y. S. 78, 81, 161 App. Div. 
764; Ludlum v. State, 13 Ala. App. 278, 69 So. 255, 
256; Davis v. State, 196 Ind. 213, 147 N. E. 766, 770; 
State v, Henderson, 102 Conn. 658, 129 A. 724, 725. 
See, also, Grin v. Shine, 187 U. S. 181, 28 S.°Ct. 98, 
47 L. Ed. 180; People v. Tomlinson, 102 Cal. 19, 
36 P. 506; Wright v. State, 107 Tex. Cr. R. 514, 
298 S. W. 296, 298; State v. Burke, 189 Wis. 641, 
207 N. W. 406, 408; State v. Ugland, 48 N. D. 841, 
187 N. W. 237, 238; Tredwell v. U. S. (C. C, A.) 
266 F. 350, 352, Both words, however, may be used, 
as in a bond, as generic terms tọ indicate the dis- 
honest and fraudulent breach of any duty or obli- 
gation upon the part of an employee to pay over 
to his employer, or account to him for any money, 
securities, or other personal property, title to which 
is in the employer, but which may come into the 
possession of the employee. National Surety Co. 
v. Williams, 74 Fla. 446, 77 So. 212, 222; Delaware 
State Bank v. Colton, 102 Kan. 365, 170 P. 992, 993. 

Within Pen. Code Tex. 1911, art. 523 (Vernon’s 
Ann. Pen. Code, art. 544), declaring guilty of a 
felony an officer or clerk of a state bank who 
“embezzles, abstracts, or willfully misapplies” its 
funds, “embezzle” refers to acts done for the bene- 
fit of the actor as against the bank, ‘“‘misapply” 
covers acts having no relation to pecuniary profit 
or advantage to the doer, while “abstract” means 
only to take and withdraw from the possession and 
control of the bank; and while “embezzlement” 
may include the offenses of abstraction and willful 
misapplication, either of those offenses may be com- 
mitted without embezzlement. Ferguson v. State, 
80 Tex, Cr. R. 383, 189 S. W. 271, 278. See, however, 
Winkelmann v. State, 114 Neb. 1, 205 N. W. 565, 
566. 


EMBLEMATA TRIBONIANI. In the Roman 
law. Alterations, modifications, and addi- 
tions to the writings of the older jurists, se- 
lected to make up the body of the Pandects, 
introduced by Tribonian and his associates 
who constituted the commission appointed for 
that purpose, with a view to harmonize con- 
tradictions, exscind obsolete matter, and make 
the wHole conform to the law as understood 
in Justinian’s time, were called by this name. 
Mackeld. Rem. Law, § 71. 


EMBLEMENTS. The vegetable chattels call- 
ed “emblements” are the corn and other 
growth of the earth which are produced an- 
nually, not spontaneously, but by labor and 
industry, and thence are called “fructus in- 
dustriales.” Reiff v. Reiff, 64 Pa. 137. See 
Crop. 


The growing crops of those vegetable productions 
of the soil which are annually produced by the la- 
bor of the cultivator. They are deemed personal 
property, and pass as such to the executor or ad- 
ministrator of the occupier, whether he were the 
owner in fee, or for life, or for years, if he die be- 
fore he has actually cut, reaped, or gathered the 
same; and this, although, being affixed to the soil, 
they might for some purposes be considered, while 
growing, as part of the realty. Wharton, 


The term also denotes the right of a ten- 
ant to take and carry away, after his tenancy 
has ended, such annual products of the land 
as have resulted from his own care and labor. 


Emblements are the away-going’ crop; in other 
words, the crop which is upon the ground and 


EMBLEMENTS 


unreaped when the tenant goes away, his lease 
having determined; and the right to emblements 
is the right in the tenant to take away the away- 
going crop, and for that purpose to come upon the 
land, and do all other necessary things thereon. 
Brown; Wood v. Noack, 84 Wis. 398, 54 N. W. 
785; Davis v. Brocklebank, 9 N. H. 73; Cottle v. 
Spitzer, 65 Cal. 456, 4 P. 435, 52 Am. Rep. 305; Spar- 


row v. Pond, 49 Minn. 412, 52 N. W. 86, 16 L R. A: 


108, 32 Am. St. Rep. 571; Dinwiddie v. Jordan (Tex. 
Com. App.) 228 S. W. 126, 127; Miller v. Lewis (Tex. 
Civ. App.) 277 S. W. 796; Nesbitt v. Thompson, 157 
N. Y. S. 166, 169, 93 Misc. 251, 

Where a life tenant, having leased the premises, 
died, and the remainderman did not recognize the 
lease, the lessee of the life tenant was entitled- to 
the emblements, which are the crops of grain grow- 
ing yearly, but requiring an outlay of labor or 
industry, without payment of any compensation for 
use of the land in harvesting the emblements. Tur- 
ner v. Turner, 132 Tenn, 592, 179 S. W. 132, 133; 
Bateman v. Brown (Tex. Civ. App.) 297 S. W. 773, 
TH. 


EMBLERS DE GENTZ. L. Fr. A stealing 
from the people. The phrase occurs in the 
old rolls of parliament: “Whereas divers 
murders, emblers de gentz, and robberies are 
committed,” etc. 


EMBOLISM. In medical jurisprudence. The 
mechanical obstruction of an artery or capil- 
lary by some body traveling in the blood cur- 
rent, as, a blood-clot (embolus), a globule of 
fat, or an air-bubble. 


Embolism is to be distinguished from “throm- 
bosia,” a thrombus being a clot of blood formed 
in the heart or a blood vessel in consequence of 
some impediment of the circulation from pathologt- 
cal causes, as distinguished from mechanical caus- 
es, for example, an alteration of the blood or walls 
of the blood vessels. When embolism occurs in the 
brain (called “cerebral embolism’’) there is more 
or less coagulation of the blood in the surrounding 
parts, and there may be apoplectic shock or .paraly- 
sis of the brain, and its functional activity may be 
so far disturbed as to cause entire or partial in- 
sanity. See Cundall v. Haswell, 23 R. I. 508, 51 A. 
426. : 


EMBRACEOR. A person guilty of the of- 
fense of embracery (q. v.). See Co. Litt. 369. 


EMBRACERY. In criminal law. This of- 
fense consists in the attempt to influence a 
jury corruptly to one side or the other, by 
promises, persuasions, entreaties, entertain- 
ments, douceurs, and the like. The person 
guilty of it is called an “embraceor.” Brown; 
State v. Williams, 186 Mo. 293, 38 S. W. 75; 
Grannis v. Branden, 5 Day (Conn.) 274, 5 Am. 
Dec. 143 ; State v. Brown, 95 N. C. 686; Brown 
v. Beauchamp, 5 T. B. Mon. (Ky.) 415, 17 Am. 
Dec. 81. . ' 


Embraeery being but an attempt corruptly to in- 
fluence juror, there is no such crime as attempt to 
commit embracery, Wiseman v. Commonwealth, 
143 Va. 631, 130 5. E. 249, 251. 


EMENDA. Amends; something given in rep- 
aration for a trespass; or, in old Saxon times, 
in compensation for an injury or crime, Spel- 
man, . n ; 
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EMENDALS. An old word still made use of 
in the accounts of the society of the Inner 
Temple, where so much in emenđals at the 
foot of an account on the balance thereof sig- 
nifies so much money in the bank or stock of 
the houses, for reparation of losses, or other 
emergent occasions. Spelman. 


EMENDARE. In Saxon law. To make 
amends or satisfaction for any crime or tres- 
pass committed’; to pay a fine; to be fined. 
Spelman. Hmendare se, to redeem, or ran- 
som one’s life, by payment of a weregild. 


EMENDATIO. 


In Old English Law 


Amendment, or correction. The power of 
amending and correcting abuses, according to 
certain rules and measures. Cowell. 


In Saxon Law 


A pecuniary satisfaction for an injury; the 
same as emenda (q. v.) Spelman. 


In General 


—Emendatio panis et cerevisiz. In old English 
law. The power of supervising and cor¥ect- 
ing the weights and measures of bread and 
ale, (assising bread and beer.) Cowell. 


EMERGE. To arise; to come to light. “Un- 
less. a matter happen to emerge after issue 
joined.” Hale, Anal. § 1. N 


EMERGENCY. A sudden unexpected happen- 
ing; an unforeseen occurrence or condition ; 
specifically, a perplexing contingency or com- 
plication of circumstances ; a sudden or unex- 
pected occasion for action; exigency; press- 
ing necessity. State v. Zangerle, 95 Ohio St. 
1, 115 N. E. 498, 500; Frank v. Board of Edu- 
cation of Jersey City, 90 N. J. Law, 278, 100 
A. 211, 212, L. R. A. 1917D, 206; Seaboard Air 
Line Ry. v. McMichael, 148 Ga. 689, 85 S. E 
891, 894; People ex rel. Rayland Realty Co. 
v. Fagan, 194 App. Div. 185, 186 N. Y. S. 23, 
30; Missouri, O. & G, R. Co. of Texas v. Black 
(Tex. Civ. App.) 176 S. W. 755, 757; White v. 
City of Casper, 35 Wyo. 871, 249 P. 562, 565; 
Koger v. Keller, 120 Kan. 196, 248 P. 294, 295; 
First State Bank of Sulphur Springs v. Beck- 
er, 78 Colo. 486, 242 P. 678, 679; Belt Line Ry. 
Corporations v. City of New York, 118 Misc. 
665, 195 N. Y. S. 203. 

A relatively permanent condition of insuf- 
ficiency of service or of facilities resulting in 
social disturbance or distress. Huff v. City 
of New York, 202 App. Div. 425, 195 N. Y. S. 
257, 258; Puget Sound Traction, Light & 
Power Co. v. Reynolds (D. C.) 228 F. 371, 378; 
Omaha & C. B. St. R. Co. v. Nebraska State 
Ry. Commission, 103 Neb. 695, 173 N. W. 690, 
692; State v. Lewis, 187 Ind. 564, 120 N. E. 
129, 182; Grout v. Gates, 97 Vt. 434, 124 A. 
76, 82. 


EMERGENT YEAR: The epoch or date 
whence any people begin to compuie their. 
time. . o < 
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EMIGRANT. One who quits his country for- 


any lawful reason, with a design to settle else- 
where, and takes his family and property, if 
he has any, with him. Vattel, b. 1, c. 19, § 224. 
See Williams v. Fears, 110 Ga. 584, 35 S. E. 
699, 50 L. R. A. 685; The Danube (D. C.) 
55 F. 995; Benson v. State, 36 Ga. App. 87, 135 
- K. E. 514. 


EMIGRANT AGENT. One engaged in the 
business of hiring laborers for work outside 
the state. Chambers v. State, 23 Ga. App. 1, 
97 S. E. 274; State v. Bates, 113 S. C. 129, 101 
S. E. 651, 653; Williams v. Fears, 179 U. 8. 
270, 21 S. Ct. 128, 45 L. Ed. 186, affirming 110 
Ga. 584, 35 S. E. 699, 50 L. R. A. 685. 


EMIGRATION. The act of removing from 
one country or state to another. 

It is to be distinguished from “expatria- 
tion.” The latter means the abandonment of 
one’s country and renunciation of one’s citi- 
zenship in it, while emigration denotes mere- 
ly the removal of person and property to an- 


other country. The former is usually the con- . 


sequence of the latter. Emigration is also 
used of the removal from one section to an- 
other of the same country. 


EMINENCE. An honorary title given to car- 
dinals. They were called “illustrissimi” and 
“reverendissimi” until the pontificate of Ur- 
ban VIII. 


EMINENT DOMAIN. The power of the state 
to take private property for public use. Cher- 
okee Nation v. Southern Kan, R. Co. (D. C.) 
33 F. 905; Comm. v. Alger, 7 Cush. (Mass.) 
85; American Print Works v. Lawrence, 21 
N. J. Law, 257; Twelfth St. Market Co, v. 
Philadelphia & R. T. R. Co., 142 Pa. 580, 21 
A. 989; Todd v. Austin, 34 Conn. 88; Kohl v. 
U. S., 91 U. 8. 371, 23 L. Ed. 449; Ilinois 
Cent. R. Co. v. Moriarity, 185 Tenn. 446, 186 
S. W. 1058, 1056; Crawford v. Frio County 
(Tex. Civ. App.) 153 S. W. 388, 390; Filbin 
Corporation v. U. S. (D. C.) 265 F. 354, 355; 
Litchfield & M. Ry. Co. v. Alton & 8. R. R., 
805 Ill. 388, 137 N. E. 248, 251; Philadelphia 
Clay Co. v. York Clay Co., 241 Pa. 305, 88 A. 
487; In re Niagara, Lockport & Ontario Pow- 
er Co., 125 Misc. 269, 210 N. Y. S. 748, 754. 

The right of eminent domain is the right 
of the state, through its regular organization, 
to reassert, either temporarily or permanent- 
ly, its dominion over any portion of the soil 
of the state on account of public exigency and 
for the public good. Thus, in time of war 
or insurrection, the proper authorities may 
possess and hold any part of the territory 
of the state for the common safety; and in 
time of peace the legislature may authorize 
the appropriation of the same to public pur- 
poses, such as the opening of roads, construc- 
tion of defenses, or providing channels. for 
trade or travel. Code Ga. 1882, § 2222 (Civ. 
Code 1910, § 3624). 

The right of society, or of the sovereign, to dis- 
pase, in case of necessity, and for the public safe- 


ty, of all the wealth contained in the state, is called 
“eminent domain.” Jones v. Walker, 2 Paine, 688, 
Fed, Cas, No. 7,507. . 

Eminent domain is the highest and most exact 
idea of property remaining in the government, or 
in the aggregate body of the people in their sov- 
ereign capacity. It gives a right to resume the 
possession of the property in the manner directed 
by the. constitution and the laws of the state, 
whenever the public interest requires it, Beekman 
v. Saratoga & S. R. Co, 3 Paige (N. Y.) 45, 73, 
22 Am. Dec. 679. 

“The exaction of money from individuals under 
the right of taxation, and the appropriation of 
private property for public use by virtue of the 
power of eminent domain, must not be confused. 
In paying taxes the citizen contributes his just 
and ascertained share to the expenses of the govern- 
Ment under which he lives. But when his property 
is taken under the power of eminent domain, he 
is compelled to surrender to the public something 
above and beyond his due proportion for the public 
benefit. The matter is special. It is in the nature 
of a compulsory sale to the state.” Black, Tax- 
Titles, § 3. 


The term “eminent domain” is sometimes 
(but inaccurately) applied to the land, build- 
ings, etc., owned directly by the government, 
and which have not yet passed into any pri- 
vate ownership. This species of property is 
much better designated as the “public do- 
main,” or “national domain,” 


EMISSARY. A person sent upon a mission as 
the agent of another; also a secret agent sent 
to ascertain the sentiments and designs of 
others, and to propagate opinions favorable 
to his employer. 


EMISSION. In medical jurisprudence. The 
ejection or throwing out of any secretion or 
other matter from the body; the expulsion 
of urine, semen, ete. 


EMIT. 
“In American Law 
To put forth or send out; to issue. “No 
state shall emit bills of credit.” Const. U. §. 


art. 1, § 10. 
To issue; to give forth with authority; to 
put into circulation. See Bill of Credit. 


The word “emit” is never employed in describing 
those contracts by which a state binds itself to pay 
money at a future day for services actually re- 
ceived, or for money borrowed for present use. 
Nor are instruments executed for such purposes, 
in common language, denominated “bills of credit,” 
“To emit bills of credit” conveys to the mind the 
idea of issuing paper intended to circulate through 
the community, for its ordinary purposes, as mon- 
ey, which paper is redeemable at a future day. 
Briscoe v. Bank of Kentucky, 11 Pet. 316, 9 L. Ed. 
709; Craig v. Missouri, 4 Pet. 418, 7 L. Ed. 903; 
Ramsey v. Cox, 28 Ark. 369; Houston & T. C. R. 
Co. v. Texas, 177 U. S. 66, 20 5. Ct. 545, 44 L. Ed. 
673. 


To throw off; give out; discharge. Ala- 
bama Great Southern R. Co. v. Stewart, 15 
Ala, App. 466, 73 So. 827, 828. 


EMIT 


In Scotch Practice 


To speak out; to state in words. 
oner is said to emit a declaration. 
Crim. Pr. 560. 


EMMENAGOGUES. In medical jurispru- 
dence. The name of a class of medicines sup- 
posed to have the property of promoting the 
menstrual discharge, and, sometimes used for 
the purpose of procuring abortion. 


A pris- 
2 Alis. 


EMOLUMENT. The profit arising from office 
or employment; that which is received as a 
compensation for services, or which is an- 
nexed to the possession of office as salary, 
fees, and perquisites; advantage; gain, pub- 
lic or private. Webster. Any perquisite, ad- 
vantage, profit, or gain arising from the pos- 
session of an office. Apple v. Crawford Coun- 
ty, 105 Pa,-308, 51 Am. Rep. 205; Hoyt v. U. 
S., 10 How. 135, 13 L. Ed. 348; Vansant v. 
State, 96 Md. 110, 58 A. 711; Dugger v. Board 
of Sup’rs of Panola County, 189 Miss, 552, 104 
So. 459,461; State v. Schmahl, 125 Minn. 104, 
145 N. W. 794, 795; United States v. MacMil- 
lan (D. C.) 209 F. 266, 272; McLean v. United 
States, 226 U. 8. 374, 33 S. Ct. 122, 124, 57 L. 
Ed. 260; State v. Reeves, 44 8. D. 568, 184 N. 
WwW. 993, 998; Thomas v, Abernathy County 
Line. Independent Schcol Dist. (Tex. Civ. 
App.) 278 S. W. 312, 314; McCoy v. Handlin, 
35 S. D. 487, 153 N. W. 361, 363, L. R. A. 19158, 
858, Ann. Cas, 1917A, 1046, 


EMOTIONAL: INSANITY. ‘The species of 

mental aberration produced by a violent ex- 

citement of the emotions or passions, though 

_ the reasoning faculties may remain unim- 
paired. See Insanity. 


EMPALEMENT. In ancient law. A mode of 
inflicting punishment, by thrusting a sharp 
pole up the fundament. Enc. Lond, 


EMPANNEL. See Impanel. 
EMPARLANCE. See Imparlance. 


EMPARNOURS. L Fr. Undertakers of 
suits. Kelham. 


EMPEROR. The title of the sovereign ruler 
of an empire. This designation was adopted 
by the rulers of the Roman world after the 
decay of the republic, and was assumed by 
those who claiméd to be their successors in 
the “Holy Roman Empire,” as also by Na- 
poleon. “The sovereigns of Japan and Moroc- 
co are often, though with little propriety, 
_called emperors.” 10 Encyc. Amer. (1929), p. 
300. In western speech the former sover- 
. eigns of Turkey and China were called em- 
perors. Cent. Dict. 


The title “emperor” seems to denote a pow-- 


er and dignity superior to that of a “king.” 
It appears to be the appropriate style of the 
executive head of a federal government, con- 
structed on- the monarchial principle, and 
comprising in its organization several distinct 


656 


kingdoms or other quasi sovereign states; as 
was the case with the German empire from 
1871 to 1918 “The proper meaning of em- 
peror is the chief of a confederation of states 
of which kings are members.” Cent. Dict., 
quoting Encyc. Brit. “In general, an emper- 
or is the holder of'a sovereiguty extending 
over conquered or confederated peoples, a 
king is ruler of a single people. Thus * * #* 
the ‘King of England’ is ‘Emperor of India.’ ” 
Webster’s New Int. Dict. Before the disso- 
lution of the Austro-Hungarian empire in No- 
vember, 1918, its monarch was known as the 
Emperor of Austria and King of Hungary. 


EMPHYTEUSIS. In the Roman and civil 
law. A contract by which a landed estate 
was leased to a tenant, either in perpetuity or 
for a long term of years, upon the reservation 
of an annual rent or canon, and upon the con- 
dition that the lessee should improve the 
property, by building, cultivating, or other- 
wise, and with a right in the lessee to alien 
the estate at pleasure or pass it to his heirs 
by descent, and free from any revocation, re- 
entry, or claim of forfeiture on the part of 
the grantor, except for non-payment of the 
rent. Inst. 3, 25,3; 3 BL Comm. 232; Maine, 
Anc. Law, 289. 

The right granted by such a contract, (jus 
emphyteuticum, or emphyteuticarium,) The 
real right by which a person is entitled to 
enjoy another’s estate as if it were his own, 
and to dispose of its substance, as far as can 
be done without deteriorating it. Mackeld. 
Rom. Law, § 326. 


EMPHYTEUTA. In the civil law. The per- 
son to whom an emphyteéusis is granted; the 
lessee or tenant under a contract of em- 
phyteusis, 


EMPHYTEUTICUS. In the civil law. 
Founded on, growing out of, or having the 
character of, an emphyteusis; held under an 
emphyteusis. 3 Bl. Comm. 232. 


EMPIRE. The dominion or jurisdiction of 
an emperor; the region over which the do- 
minion of an emperor extends; imperial pow- 
er; supreme dominion; sovereign command. 


EMPIRIC. A practitioner in medicine or 
surgery, who proceeds on experience only, 
without science or legal qualification; a 
quack. Nelson v. State Board of Health, 108 
Ky. 769, 57 S. W. 501, 50 L. R. A. 383; Parks 
v. State, 159 Ind. 211, 64 N. B. 862, 59 L. R. 
A. 190. 


EMPLAZAMIENTO. In Spanish law. A 
summons or citation, issued. by authority of 
a judge, requiring the person to whom it is 
addressed to appear before the tribunal at 
a designated day and hour. ` 


EMPLEAD. To indict; to prefer a charge 


‘against; to accuse. ` 
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EMPLOI. In French law. Equitable conver- 
sion. When property covered by the régime 
dotal is sold, the proceeds of the sale must 
be reinvested for the benefit of the wife. It 
is the duty of the purchaser to see that the 
price is so reinvested. Arg. Fr. Merc. Law, 
557, . 


EMPLOY. To engage in one’s service; to use 
as an agent or substitute in transacting busi- 
ness; to commission and intrust with. the 
management of one’s affairs; and, when used 
in respect to a servant or hired laborer, the 
term is equivalent to hiring, which implies a 
request and a contract for a compensation, 
and has but this one meaning when used in 
the ordinary affairs and business of life. Mc- 
Cluskey v. Cromwell, 11 N. Y. 605; Murray 
v. Walker, 83 Iowa, 202, 48 N. W. 1075; 
Malloy v. Board of Education, 102 Cal. 642, 
86 P. 948; Gurney v. Railroad Co., 58 N. Y. 
871. 


EMPLOYED. This signifies both the act of 
doing a thing and the being under contract 
or orders to do it. U. S. v. Morris, 14 Pet. 
475, 10 L. Ed. 543; U. S. v. The Catharine, 2 
Paine, 721, Fed. Cas. No. 14,755; In re 
Cormick’s Estate, 100 Neb. 669, 160 N. W. 
989, L. R. A. 1917D, 265; Rose v. Clutter (Tex. 
Com. App.) 271 S. W. 890, 891; Missouri, K. 
& T. Ry. Co. v. West, 38 Okl. 581, 134 P. 655, 
658. 


EMPLOYEE. This word “is from the French, 
but has become somewhat naturalized in our 
‘language. Strictly and etymologically, it 
means ‘a person employed,’ but, in practice in 
the French language, it ordinarily is used to 
signify a person in some official employment, 
and as generally used with us, though per- 
haps not confined to any official employment, 
it is understood to mean some permanent em- 
ployment or position.” The word may be 
more extensive than “clerk” or “officer,” and 
may signify any one in place, or having 
charge or using a function, as well as one in 
office. See Ritter v. State, 111 Ind. 324, 12 
N. E. 501; Palmer v. Van Santvoord, 153 N. 
Y. 612, 47 N. E. 915, 38 L. R. A. 402; Frick 
Co. vy. Norfolk & O. YV. R.. Co., 86 Fed. 738, 
32 ©. ©. A. 31; People v. Board of Police, 
75 N. Y. 38; Finance Co. v, Charleston, C. 
& O. R. Co. (C. C.) 52 Fed. 527; State v. 
Sarlls, 135 Ind. 195, 84 N. E. 1129; Hopkins 
v. Cromwell, 89 App. Div. 481, 85 N. Y. S. 
839. 

One who works for an employer; a per- 
son working for salary or wages; applied to 
anyone so working, but usually only to clerks, 
workmen, laborers, etc., and but rarely to the 
higher officers of a corporation or government 
or to domestic servants. Century Dict., quot- 
ed in U. 8. v. Schlierholz, 187 F. 616, 624; 
Maryland Casualty Co. v. New Orleans Cot- 
ton Seed Oil, ete., Co., 3 Orl. App. (La.) 285; 
Palmer v. Van Santvoord, 153 N. Y. 612, 47 


Bu.Law Dict,(38p Ep,)—42 


EMPLOYER'S LIABILITY ACTS 


N. E. 915, 38 L. R. A. 402; Helliwell. v. 
Sweitzer, 278 Ill. 248, 115 N. E. 810, 812. 


“Employee” must be distinguished from “inde- 
pendent contractor,” “officer,” ‘“vice-principal,” 
“agent,” etc. The term is often specially defined 
by statutes; and whether one is an employee or 
not will depend upon particular facts and circum- 
stances eyen though the relation of master and 
servant, or some other form of contractual relation 
does or does not exist. See Fidelity & Casualty Co. 
of New York v. Industrial Acc. Commission of 
California, 191 Cal. 404, 216 P. 578, 579, 48 A. L, 
R. 1304; Ledoux v. Joncas, 163 Minn. 498, 204 N. W. 
635, 636; Stricker v. Industrial Commission of Utah, 
55 Utah, 603, 188 P. 849, 850, 19. A. L. R. 1159; Heli- 
well v. Sweitzer, 278 Ill. 248, 115 N. E. 810, 812; 
Pace v. Appanoose County, 184 Iowa, 498, 168 N. W. 
916, 919; Rongo v. R. Waddington & Sons, 87 N. 
J. Law, 395, 94 A. 408; In re Rheinwald, 153 N. Y. 
S. 598, 600. 168 App. Div. 425; Shields v. W. R. Grace 
& Co., $1 Or. 187, 179 P. 265, 271; Messmer v. Indus- 
trial Board of Illinois, 282 Ill. 562, 118 N. E. 993; 
Texas Refining Co. v. Alexander (Tex. Civ. App.) 
202 S. W. 181, 136; People, by Mitchell, v. Inter- 
borough Rapid Transit Co., 154 N. Y. 8. 627, 629, 
169 App. Diy. 32; Stanley Works v. Gourland Type- 
written Mfg. Co. (D. C.) 278 F. 995. 


EMPLOYER. One who employs the services 
of others; one for whom employees work and 
who pays their wages or salaries. The cor- 
relative of “employee.” 20 C. J. 1241; Fisk 
v. Bonner Tie Co., 40 Idaho, 304, 232 P, 569, 
570; Reed v, Ridout’s Ambulance, 212 Ala. 
428, 102 So. 906, 909; Chisholm’s Case, 238 
Mass. 412, 131 N. E. 161, 164; Marsh v. Gron- 
er, 258 Pa. 473, 102 A. 127, 128, L. R. A. 
1918F, 213; Angell v. White Eagle Oil & 
Refining Co., 169 Minn. 183, 210 N. W. 1004, 
1005. 


EMPLOYERS’ LIABILITY ACTS. Statutes 
defining or limiting the occasions and the ex- 
tent to which employers shall be liable in 
damages for injuries to their employees oc- 
curring in the course of the employment, and 
particularly (in recent times) abolishing the 
common-law rule that the employer is not 
liable if the injury is caused by the fault or 
negligence of a fellow servant. For the fed- 
eral Employers’ Liability Act April 22, 1908, 
c. 149, 35 Stat. 65, see 45 USCA §§ 51-59. A 
Workman’s Compensation Act was passed in 
England in 1897, and similar acts were pass- 
ed in 1911 in New Jersey, California, Wiscon- 
sin, Kansas, Nevada, and other states, and in 
1912 in Illinois, Michigan, Arizona, New 
Hampshire and Rhode Island. For a short 
history of this kind of legislation, see State 
v. Carter, 30 Wyo. 22, 215 P. 477, 480, 28 A. L. 
R. 1089. See, also, L. R. A. 1916A, 28. A 


Leongshoremen’s and Harbor Workers’ Com-' 


pensation Act was passed by Congress Mar. 
4, 1927 (83 USCA §§ 901-950) providing com- 
pensation for disability or death from injury 
occurring on the navigable waters of the 
Dnited States, including dry docks, if recoy- 
ery through workmen’s compensation proceed- 
ings may not be validly provided by state law. 


EMPLOYMENT 


EMPLOYMENT. The act of hiring (People 
v. Hyde, 89 N. ¥. 11, 16), implying a request 
and a contract for compensation. State v. 
Deck, 108 Mo. App. 292, 88 S. W. 314, 315, 
(quoting and adopting definition in State v. 
Foster, 37 Iowa, 404; McCluskey v. Crom- 
well, 11 N. Y. 5938). 

It does not necessarily import an engage- 
ment or rendering services for another. A 
person may as well be “employed” about his 
own business as in the transaction of the 
same for a principal. State v. Canton, 48 
Mo. 51. j 


EMPLOYMENT AGENCY. Business operat- 
ed by a person, firm or corporation engaged in 
procuring, for a fee, employment for others 
and employees for employers. McMillan v. 
City of Knoxville, 139 Tenn. 319, 202 S. W. 
65, 66; People v. Warden of City Prison of 
City, 183 N. Y. 223, 76 N. E. 11, 2 L. R. A. (N. 
S.) 859, 5 Ann, Cas. 325; Price v. People, 193 
Ill. 114, 61 N. E. 844, 55 L. R. A. 588, 86 Am. 
St. Rep. 306; Mathews v. People, 67 N. B. 28, 
202 Ill. 389, 68 L..R. A. 73, 95 Am. St. Rep. 
241. 


EMPORIUM. A place for wholesale trade 
in commodities carried by sea. The name is 
sometimes applied to a seaport town, but it 
properly signifies only a particular place in 
such a town. Smith, Dict. Antiq. 


EMPRESARIOS. In Mexican law. Under- 
takers or promoters of extensive enterprises, 
aided by concessions or monopolistic grants 
from government; particularly, persons: re- 
ceiving extensive land grants in consideration 
of their bringing emigrants into the country 
and settling them on the lands, with a view 
of increasing the population and developing 
the resources of the country. U. S. v. Max- 
well Land-Grant Co., 7 S. Ct. 1015, 121 U. S. 
325, 30 L. Ed. 949. 


EMPRESTITO. In Spanish law. A loan. 
Something lent to the borrower at his re- 
quest. Las Partidas, pt. 3, tit. 18, 1. 70. 


EMPTIO. In the Roman and civil law. The 
act of buying; a purchase. 


EMPTIO BONORUM. A species of forced as- 
signment for the benefit of creditors; being a 
public sale of an insolvent debtor’s estate 
whereby the purchaser succeeded to all his 
property, rights, and claims, and became re- 
sponsible for his debts and liabilities to the 
extent of a quota fixed before the transfer. 
See Mackeld. Rom, Law, § 521. 


EMPTIO ET VENDITIO. Purchase and 
sale; sometimes translated ‘“emption and 
vendition.” The name of the contract of sale 
in the Roman law. Inst. 3, 23; Bract. fol. 
610. Sometimes made a compound word, 
emptio-venditio, | 


EMPTIO REI SPERATA. A purchase in the 
hope of an uncertain future profit; the pur- 


_ chaser; the buyer. 
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chase of a thing not yet in existence or not 
yet in the possession of the seller, as, the cast 
of a net or a crop to be grown, and the price 
of which is to depend on the actual gain. On 
the other hand, if the price is fixed and not 
subject to fluctuation, but is to be paid wheth- 
er the gain be greater or less, it is called 
emptio spei. Mackeld. Rom. Law, § 400. 


EMPTOR. Lat. A buyer or purchaser. 
Used in the maxim “caveat emptor,” let the 


-buyer beware; i. e., the buyer of an article 


must be on his guard and take the risks of 
his purchase. 


Emptor emit quam minimo potest, venditor 
vendit quam maximo potest. The buyer pur- 
chases for the lowest price he can; the seller 
sells for the highest price he can. 2 Kent, 
Comm. 486. 


EMT!O. In the civil law. Purchase. This 
form of the word is used in the Digests and 
Code. Dig. 18,1; Cod. 4, 49. See Emptio. 


EMTOR. In the civil law. A buyer or pur- 


Dig. 18,1; Cod. 4, 49. 


EMTRIX. In the civil law. A female pur- 
chaser; the purchaser. Cod. 4, 54, 1. 


EN ARERE. L, Fr. 
506. 


EN AUTRE DROIT. In the right of another. 
See Auter Droit. 


In time past. 2 Inst. 


EN BANKE. L. Fr. In the bench. 1 Anders. 
51. 


EN BREVET. In French law. An acte is 
said to be en brevet when a copy of it has not 
been recorded by the notary who drew it. 


EN DECLARATION DE SIMULATION. A 
form of action used in Louisiana. Its object 
is to have a contract declared judicially a 
simulation and a nullity, to remove a cloud 
from the title, and to bring back, for any legal 
purpose, the thing sold to the estate of the 
true owner. Edwards v. Ballard, 20 La. Ann. 
169. 


EN DEMEURE. In ‘default. Used in Louisi- 
ana of a debtor who fails to pay on demand 
according to the terms of his obligation. See 
Bryan v. Cox, 3 Mart. (La. N. S.) 574. 


En eschange il covient que les estates soient 
egales. Co. Litt. 50. In an exchange it is 
desirable that the estates be equal. 


EN FAIT. Fr. In fact; in deed; actually. 


EN GROS. Fr, 
sale. 


In gross. Total; by whole- 


EN JUICIO. Span. Judicially; in a court of 
law; in a suit at law. White, New Recop. 
b. 2, tit. 8, c. 1. l 


EN MASSE. Fr. In a mass; in a lump; at 
wholesale, ` 


Br.Law Drer. (30 Ep.) 
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EN MORT MEYNE. L. Fr. Ina dead hand; 


in mortmain, Britt. c. 43. 


EN OWEL MAIN. L. Fr. In equal hand. 
The word “owel’ occurs also in the phrase 
“owelty of partition.” 


EN RECOUVREMENT. Fr. In French law. 
An expression employed to denote that an 
indorsement made in favor of a person does 
not transfer to him the property in the bill 
of exchange, but merely constitutes an au- 
thority to such person to recover the amount 
of the bill. Arg. Fr. Merc. Law, 558. 


EN ROUTE. Fr. On the way; in the course 
of a voyage or journey; in course of trans- 
portation. McLean v. U. S 17 Ct. Cl. 90. 


EN VENTRE SA MERE. L. Fr. In its moth- 
er’s womb, A term descriptive of an unborn 
child. For seme purposes the law regards 
an infant en ventre asin being. It may take 
a legacy; have a guardian; an estate may 
be limited to its use, etc. 1 Bl. Comm. 130. 


EN VIE. L. Fr. In life; alive. Britt. e. 50. 


ENABLE. To give power to do something. 
In the case of a person under disability as 
to dealing with another, “enable” has the 
primary meaning of removing that disabili- 
ty; not of conferring a compulsory power as 
against that other; 66 L. J. Ch. 208; [1897] 
A. ©. 647. . 


ENABLING POWER. When the donor of a 
power, who is the owner of the estate, confers 
upon persons not seised of the fee the right 
of creating interests to take effect out of it, 
which could not be done by the donee of the 
power unless by such authority, this is called 
an “enabling power.” 2 Bouv. Inst. no. 1928, 


ENABLING STATUTE. The act of 32 Henry 
VIII. c. 28, by which tenants in tail, husbands 
seised in right of their wives, and others 
were empowered to make leases for their lives 
or for twenty-one years, which they could not 
do before. 2 Bl. Comm. 319; Co. Litt. 44a. 
The phrase is also applied to any statute en- 
abling persons or corporations to do what be- 
fore they could not. 


ENACH. In Saxon law. The satisfaction 
for a crime; the recompense for a fault. 
Skene. 


ENACT. To establish by law; to perform 
or effect; to decree. The usual introductory 
formula in making laws.is, “Be it enacted.” 
In re Senate File, 25 Neb. 864, 41 N. W. 981. 


ENACTING CLAUSE. That part ofa statute 
which declares its enactment and serves to 
identify it as an act of legislation proceeding 
from the proper legislative authority. Vari- 
ous formulas are used for this clause, such as 
“Be it enacted by the people of the state of 
Ilinois represented in general assembly,” “Be 
it enacted by the senate and house of repre- 
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sentatives of the United States of America in 
congress assembled,” “The general assembly 
do enact,” ete. State v. Patterson, 98 N. C. 
660, 4 S. E. 350; Pearce v. Vittum, 193 Ill: 
192, 61 N. E..1116; Territory v. Burns, 6 
Mont. 72, 9 P. 482; State v. Reilly, 88 N. J. 
Law, 104, 95 A. 1005, 1006. A section of a 
statute denouncing an offense is sometimes 
spoken of as the “enacting clause.” City of 
Astoria v. Malone, 87 Or. 88, 169 P. 749, 750. 


ENAJENACION. In Spanish and Mexican 
law. Alienation; transfer of property. The 
act by which the property in a thing, by lu- 
erative title, is transferred, as a donation; 
or by onerous title, as by sale or barter. In a 
more extended sense, the term comprises also 
the contracts of emphyteusis, pledge, and 
mortgage, and even the creation of a servitude 
upon an estate. Escriche; Mulford v. Le 
Franc, 26 Cal. 88. 


ENBREVER. L. Fr. To write down in 
short; to abbreviate, or, in old language, im- 
breviate; to put into a schedule. Britt. c. 1. 


ENCAUSTUM. In the civil law. A kind of 
ink or writing fluid appropriate to the use 
of the emperor. Cod. 1. 23, 6, 


ENCEINTE. Pregnant. See Pregnancy. 


ENCHESON. The occasion, cause, or reason 
for which anything is done. Termes de la 
Ley. . 


ENCLOSE. In the Scotch law. To shut up 
a jury after the case has been submitted to 
them. 2 Alis. Crim. Pr. 684, See Inclose. 


ENCLOSURE. See Inclosure. 


ENCOMIENDA. In Spanish law. A grant 
from the crown to a private person of a 
certain portion of territory in the Spanish 
colonies, together with the concession of a 
certain number of the native inhabitants, on 
the feudal’ principle of commendation. 2 
Wools. Pol. Science, 161, 162. Also a royal 
grant of privileges to the military orders of 
Spain. 


ENCOURAGE. In criminal law. To insti- 
gate; to incite to action; to give courage to; 
to inspirit; to embolden; to raise confidence; 
to make confident; to help; to forward; to 
advise. Comitez v. Parkerson (C. C.) 50 F. 
170; True v. Com., 90 Ky. 651, 14 8S. W. 684; 
Johnson v. State, 4 Sneed (Tenn.) 621; State 
v. Pickel, 116 Wash. 600, 200 P. 316, 317; Unit- 
ed States v. Strong (D. C.) 263 F. 789, 796; 
Voris v. People, 75 Colo. 574, 227 P. 551, 553; 
U. S. v. International Silver Co. (C. C. A.) 
271 F. 925, 927; United States v. Ault (D. 
C.) 263 F. 800, 811. 


ENCROACH. ‘To gain unlawfully upon the 
lands, property, or authority of another; as 
if one man presses upon the grounds of an- 
other too far, or if a tenant owe two shill- 
ings rent-service, and the lord exact three. 


ENCROACHMENT 


So, too, the Spencers were said to encroach 
the king’s authority. Blount; Plowd. 94a. 


ENCROACHMENT. An encroachment upon 
a street or highway is a fixture, such as a 
wall or fence, which illegally intrudes into or 
invades the highway or incloses a portion 
of it, diminishing its width or area, but with- 
out closing it to public travel. State v, Kean, 
69 N. H. 122, 45 A. 256, 48 L. R. A. 102; State 
v. Pomeroy, 73 Wis. 664, 41 N.*W. 726; Bar- 
ton v. Campbell, 54 Ohio St. 147, 42 N. E. 698; 
Grand Rapids v. Hughes, 15 Mich. 57; State 
v. Leaver, 62 Wis. 387, 22 N. W. 576; Bloom 
v. City of Orange, 91 N. J. Law, 376, 103 A. 
395; Bier v. Walbaum, 102 N. J. Law, 368, 
131 A. 888, 889; State v. Scott, 82 N. H. 278, 
132 A. 685, 686. 


In the Law of Easements 


Where the owner of an easement alters the 
dominant tenement, so as to impose an ad- 
ditional restriction or burden on the servient 
tenement, he is said to commit an encroach- 
ment. Sweet. 


ENCUMBER. See Incumber, 
ENCUMBRANCE. Sce Incumbrance. 


END. Object; intent. Things are construed 
according to the end. Finch, Law, b. 1, ¢. 3, 
no. 10. 


—End on or nearly so. Approaching vessels 
whose courses diverge not more than one or 
two points are meeting “end on or nearly so,” 
- within article 18 of the Inland Rules (33 US 
CA § 203), and are required to pass port to 
port. The Amolco (C. ©. A.) 283 F. 890, 893. 


—End to end. The expression “end to end,” 
used in a patent claim in describing the 
relative position of rollers, does not neces- 
sarily require that there shall be no longi- 
tudinal space between the ends of the roll- 
ers, nor impose a limitation which will enable 
another to avoid infringement by leaving a 
space between them, where it does not change 
their function or mode of operation. Stebler 
v. Riverside Heights Orange Growers’ Ass’n 
(C. C. A.) 205 F. 735, 740. 


END LINES. In mining law, the end lines 
of a claim, as platted or laid down on the 
ground, are those which mark its boundaries 
on the shorter dimension, where it crosses 
the vein, while the “side lines” are those 
which mark its longer dimension, where it 
follows the course of the vein. But with 
reference to extra-lateral rights, if the claim 
as a whole crosses the vein, instead of fol- 
lowing its course, the end lines will become 
side lines and vice versa. Consolidated Wy- 
oming Gold Min. Co. v. Champion Min, Co. 
(C. C.) 63 F. 549; Del Monte Min. & Mill; 
Co, v. Last Chance Min. Co., 171 U. 8. 55, 18 
S. Ct. 895, 43 L. Ed. 72; Northport Smelting 
& Refining Co.,v. Lone Pine-Surprise. Consol. 


Minés Co. (D. ©.) 271 F. 105, 108; Jim Butler: 


“nance for the vicar in perpetuity. 
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Tonopah Mining Co. v. West End Consol. 
Mining Co., 247 U. S. 450, 88 S. Ct. 574, 575, 
62 L. Ed. 1207. 


END OF WILL. Whether a will has been 
signed or attested at the “end” depends on 
the particular facts and circumstances of each 
case. In re Peiser’s Will, 79 Misc. 668, 140 
N. ¥. S. 844, 846; In re Rudolph’s Estate, 
97 Misc. 548, 168 N. ¥. S. 411, 412; In re 
Lowden’s Estate, 106 Misc. 707, 175 N. Y. S. 
591; In re Moro’s Estate, 183 Cal. 29, 190 P. 
168, 169, 10 A. L. R. 422. 


END SILLS. The sill of a car is one of the 
main longitudinal timbers which are connect- 
ed transversely by the end sills, bolsters, and 
cross-ties. Sills are divided into side sills, 
intermediate sills, and center sills. The end 
sill is the transverse member of the under 
frame of a car framed across the ends of all 
the longitudinal sills. In passenger cars the 
end sill comes directly under the end door; 
the platform with its various parts usually 
being a separate construction. The platform 
end sill is the transverse end piece of the 
platform frame, and is also called the “end 
timber” and buffer beam on passenger equip- 
ment cars. Hill v. Minneapolis, St. P, & S. S. 
M. Ry. Co., 160 Minn. 484, 200 N. W. 485, 486. 


ENDENZIE, or ENDENIZEN. To make 
free; to enfranchise, 


ENDOCARDITIS. In-medical jurisprudence. 
An inflammation of the muscular tissue of 
the heart. 


ENDORSE. See Indorse. 


ENDOW. To give a dower; to bestow upon; 
to make pecuniary provision for. Fish v. 
Fish, 184 Ky. 700, 212 S. W. 586, 587; In re 
McLure’s Estate, 63 Mont. 536, 208 P. 900, 
902. 


ENDOWED SCHOOLS. In England, certain 
schools haying endowments are distinctively 
known as “endowed schools ;’’ and a series of 
acts of parliament regulating them are known 
as the “endowed schools acts.” Mozley & 
Whitley. 


ENDOWMENT. The assignment of dow- 
er; the setting off a woman’s dower. 2 BI. 
Comm, 135. 

In appropriations of churches (in Eng- 
lish law,) the setting off a sufficient mainte- 
1 BL 
Comm. 387, ` 

The act of settling a fund, or permanent 
pecuniary provision, for the maintenance of 
a public institution, charity, college, ete. 

A fund settled upon a publie institution, 
etc., for its maintenance or use. 


The words “endowment” and “fund,” in a stat- 
ute exempting from taxation the real estate, the 
furniture and personal property, and the ‘“endow- 
ment or fund” of religious and educational corpo- 
rations, are ejusdem generis, and intended to com- . 
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prehend a class of property different from the other 
two, not real estate or chattels. The difference 
between the words. is that “fund” is a general 
term, including the endowment, while “endowment” 
means that particular fund, or part of the fund, of 
the institution, bestowed for its more permanent 
uses, and usually kept sacred for the purposes 
intended. The word “endowment” does not, in 
such an enactment, include real estate. See First 
Reformed Dutch Church v. Lyon, 32 N. J. Law, 360; 
Appeal of Wagner Institute, 116 Pa. 555, 11 A. 402; 
Floyd v. Rankin, 86 Cal. 159, 24 P. 986; Liggett v. 
Ladd, 17 Or. 89, 21 P. 188; Millsaps College v. City 
of Jackson, 48 S. Ct. 94, 95, 275 U. S. 129, 72 L. Ed. 
196; Millsaps College v. City of Jackson, 136 Miss. 
795, 10L So. 574, 575. 


ENDOWMENT POLICY. In life insurance, 
A policy which is payable when the insured 
reaches a given age, or upon his decease, if 
that oceurs earlier. Carr v. Hamilton, 129 U. 
S. 252, 9 S. Ct. 295, 32 L. Ed. 669; State v. 
Orear, 45 S. W. 1081, 144 Mo. 157. 


ENEMY, in public law, signifies either the 
state which is at war with another, or a 
citizen or subject. of such state, or a person, 
partnership, or corporation doing business 
within the territory of an enemy state or an 
ally thereof. Swiss Nat. Ins. Co. v. Miller, 
267 U. S. 42, 45 S. Ct. 218, 214, 69 L. Ed. 504; 
Nederlandsche Petroleum en Asphalt Maats- 
chappij v. Interocean Oil Co., 203 N. Y. S. 45, 
48, 208 App. Div. 107; United States v. Fricke 
(D. C.) 259 F. 673, 675; Rossie v. Garvan (D. 
©.) 274 F. 447, 453; Tortoriello v. Seghorn 
(N. J. Ch.) 108 A. 393. 


Alien Enemy 


An alien, that is, a citizen or subject of a 
foreign state or power, residing within a giv- 
en country, is called an “alien ami” if the 
country where he lives is at peace with the 
country of which he is a citizen or subject; 
but if a state of war exists between the two 
countries, he is called an “alien enemy,” and 
in that character is denied access to the 
courts or aid from any of the departments of 
government, 


Enemy’s Property 


In international law, and particularly in 
the usage of prize courts, this term designates 
any property which is engaged or used in 
illegal intercourse with the public enemy, 
whether belonging to an ally or a citizen, as 
the illegal traffic stamps it with the hostile 
character and attaches to it all the penal con- 
sequences. The Benito Estenger, 176 U. 8. 
568, 20 S. Ct. 489, 44 L. Ed. 592; The Sally, 
8 Cranch, 382, 3 L. Ed. 597; Prize Cases, 2 
Black, 674, 17 L. Ed. 459, 


Public Enemy 


A nation at war with the United States; 
also every citizen or subject of such nation. 
Not including robbers, thieves, private depre- 
dators; or riotous mobs. State v. Moore, 74 
Mo. 417, 41 Am. Rep. 322; Lewis v. Ludwick, 
6 Cold. (Tenn.) 368, 98 Am. Dec. 454; Russell 
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v. Fagan, 7 Houst. (Del.) 389, 8 A. 258; Mis- 
souri Pac. Ry. Co. v. Nevill, 60 Ark. 375, 30 
S. W. 425, 28 L. R. A. 80, 46 Am. St. Rep. 208. 
The term has latterly acquired, in the vo- 
eabulary of journalism and civic indignation, 
a more extended meaning, denoting a partic- 
ularly notorious offender against the crim- 
inal laws, especially one who seems more or 
less immune from successful prosecution. 


ENFEOFF. To invest with an estate by feoff- 
ment. To make a gift of any corporeal heredi- 
taments to another. See Feoffment. 


ENFEOFFMENT. The act of investing with 
any dignity or possession; also the instru- 
Inent or deed by which a person is invested 
with possessions. 


ENFITEUSIS, In Spanish law. Emphyteu- 
sis, (q. v.) See Mulford v. Le Frane, 26 Cal. 
108. 


ENFORCE. To put into execution; to cause 
to take effect; to make effective; as, to en- 
force a writ, a judgment, or the collection 
of a debt or fine; to compel cbedience to. 
Breiteubach v. Bush, 44 Pa. 320, 84 Am. Dec. 


442; Emery v. Emery, 9 How. Prac. (N. Y.) 


132; People v. Christerson, 59 Ill. 158; U. 
S. v. Gordin (D. C.) 287 F. 565, 572; Widener 
v. Sharp, 109 Neb. 766, 192 N. W. 726, 728. 


ENFRANCHISE. To make free; to incor- 
porate a man in a society or body politic. 


ENFRANCHISEMENT. The act of making 
free; giving a franchise or freedom to; in- 
vestiture with privileges or capacities of free- 
dom, or municipal or political liberty. Ad- 
mission to the freedom of a city; admission 
to political rights, and particularly the right 
of suffrage. Anciently, the acquisition of 
freedom by a villein from his lord. 

The word is now used principally either of 
the manumission of slaves, (q. v.) of giving to 
a borough or other constituency a right to re- 
turn a member or members to parliament, or 
of the conversion of copyhold into freehold. 
Mozley & Whitley. ` 


ENFRANCHISEMENT OF COPYHOLDS. In 
English law. The conversion of copyhold in- 
to freehold tenure, by a conveyance of the 
fee-simple of the property from the lord of 
the manor to the copyholder, or by a release 
from the lord of all seigniorial rights, etc., 
which destroys the customary descent, and al- 
so all rights and privileges annexed to the 
copyholder’s estate. 1 Watk. Copyh. 362; 2 
Steph. Comm. 51. 


ENGAGE. To employ or involve one’s self; 
to take part in; te embark on. Smallwood 
v. Jeter, 42 Idaho, 169, 244 P. 149, 153; Bar- 
nett v. Merchants’ Life Ins. Co. of Des Moines, 
Iowa, 87 OK). 42, 208 P. 271, 274; Nowland v. 
Guardian Life Ins. Co. of America, 88 W. Va. 
563, 107 S. E. 177, 178; Marker v. Cleveland, 
212 Mo. App. 467, 252 S. W. 95. 


ENGAGED IN AVIATION 


ENGAGED IN AVIATION. See Aviation. 
ENGAGEMENT. 


In French Law 


A contract. The obligation arising from a 
quasi contract. 

The terms “obligation” and “engagement” 
are said to be synonymous, (17 Toullier, no. 
1;) but the Code seems specially to apply the 
term “engagement” to those obligations which 
the law imposes on a man without the inter- 
vention of any contract, either on the part 
of the obligor or the obligee, (article 1370.) 
An engagement to do or omit to do something 
amounts to a promise. Rue v. Rue, 21 N. J. 
Law, 369. 

In English Practice 


The term has been appropriated-to denote 
a contract entered into by a married woman 
with the intention of binding or charging her 
separate. estate, or, with stricter accuracy, 
a promise which in the case of a person sui 
juris would be a contract, but in the case of 
a married woman is not a contract, because 
she cannot bind herself personally, even in 
equity. Her engagements, therefore, merely 


operate as dispositions or appointments pra’ 


tanto of her separate estate. Sweet. 


ENGENDER. To cause, to bring about, to 
excite, to occasion, to call forth. Lacy v. 
State, 30 OE]. Cr. 273, 236 P. 53, 54. 


ENGINE. This is said to be a word of very 
general signification; and, when used in an 
act, its meaning must be sought out from the 
act itself, and the language which surrounds 
it, and also from other acts im pari materia, 
in which it occurs. Abbott, J., 6 Maule & S. 
192. In a large sense, it applies to all uten- 
sils and tools which afford the means of car- 
rying on a trade. But in a more limited sense 
it means a thing of considerable dimensions, 
of a fixed or permanent nature, analogous to 
an erection or building. Id. 182. And see 
Lefier v. Forsberg, 1 App. D. ©. 41; Brown 
v. Benson, 101 Ga. 753, 29 S. E. 215. 

Within Employers’ Liability Law, § 1, par. 
2, Subd. (a), an “engine” is an ingenious or 
skillful contrivance used to effect a purpose, 
and is often synonymous with the word “ma- 
chine”; machinery being any combination of 
mechanical means designed to work together 
so as to effect a given end. Haddad v. Com- 
mercial Motor Truck Co., 146 La. 897, 84 So. 
197, 198, 9 A. L. R. 1880. 


Compound Compressed Air Engine 


An engine in which the compressed air is 
first used in a high pressure cylinder, that is, 
in a cylinder of relatively small diameter, and 
after driving the piston connected therewith, 
instead of being permitted to escape, is con- 
veyed to a low pressure cylinder, that is, to a 
cylinder of larger diameter, where it still has 
sufficient expansive force to drive another 
piston. This operation may again be repeated: 
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in a third cylinder or the air be permitted 
to escape to the atmosphere. H. K. Porter 
Co. v. Baldwin Locomotive Works (D. C.) 219 
F. 226, 229. 


ENGLESHIRE. A law was made by Canute, 
for the preservation of his Danes; that, when 
a man was killed, the hundred or town should 
be liable to be amerced, unless it could be 
proved that the person killed was an English- 
man. This proof was called “Engleshire.” 1 
Hale, P. C. 447; 4 Bl. Comm. 195; Spelman. 


ENGLETERRE. I. Fr. England. 


ENGLISH INFORMATION. In English law. 
A proceeding in the court of exchequer in mat- 
ters of revenue, 


ENGLISH MARRIAGE. This phrase may re 
fer to the place where the marriage is 
solemnized, or it may refer to the nationality 
and domicile of the parties between whom it 
is solemnized, the place where the union so 
created is to be enjoyed. 6 Prob. Div. 51, 


ENGRAVING. In copyright law. The art of 
producing on hard material incised or raised 
patterns, lines, and the like, from which an 
impression or print is taken, The term may 
apply to a text or script, but is generally 
restricted to pictorial illustrations or works 
connected with the fine arts, not including 
the reproduction of pictures by means of 
photography. Wood v. Abbott, 5 Blatchf. 
325, Fed. Cas. No. 17,938; Higgins v. Keuf- 
fel, 140 U. S. 428, 11 Sup. Ct. 731, 35 L, Ed. 
470; In re American Bank Note Co., 27 Misc. 
Rep. 572, 58 N. Y. Supp. 276. 


ENGROSS. To copy the rude draft of an in- 
strument in a fair, large hand. To write out, 
in a large, fair hand, on parchment. 


In Old Criminal Law 


To buy up so much of a commodity on the 
market as to obtain a monopoly and sell again 
at a forced price, 


ENGROSSER. One who engrosses or writes 
on parchment in a large, fair hand. 

One who purchases large quantities of any 
commodity in order to acquire a monopoly, 
and to sell them again at high prices. 


ENGROSSING. In English law. The getting 
into one’s possession, or buying up, large 
quantities of corn, or other dead victuals, 
with intent to sell them again. The total en- 
grossing of any other commodity, with in- 
tent to sell it at an unreasonable price. 4 Bl. 
Comm. 158, 159. This was a misdemeanor, 
punishable by fine and imprisonment. Steph, 
Crim. ‘Law, 95. Now repealed by 7 & 8 Vict. 
c. 24. 4 Steph. Comm. 291, note. 


ENHANCED. This word, taken in an un- 
qualified sense, is synonymous with “in- 
creased,” and comprehends any increase of 
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value, however caused or arising. Thornburn 
v. Doscher (0. C.) 32 Fed. 812. 


ENHERITANCE. L. Fr. 


ENITIA PARS. The share of the eldest. A 
term of the English law descriptive of the lot 
or share chosen by the eldest of coparceners 
when they make a voluntary partition. The 
first choice (primer election) belongs to the 
eldest. Co. Litt. 166. 


Inheritance. 


Enitia pars semper preferenda est propter 
privilegium etatis. Co. Litt. 166. The part 
of the elder sister is always to be preferred 
on account of the privilege of age. 


ENJOIN. To require; command; positively 
direct. To require a person, by writ of in- 
junction from a court of equity, to perform, 
or to abstain or desist from, some act. Clif- 
ford yv. Stewart, 95 Me. 38, 49 Atl. 52; Law- 
rence v. Cooke, 32 Hun, 126; Brimberg v. 
Hartenfeld Bag Co., 89 N. J. Eq. 425, 105 A. 
68, 69. 


ENJOYMENT. The exercise of a right; the 
possession and fruition of.a right, privilege 
or incorporeal hereditament, 

Comfort, consolation, contentment, ease, 
happiness, pleasure and satisfaction. Na- 
tional Surety Co. v. Jarrett, 95 W. Va. 420, 
121 S. E. 291, 295. 


Adverse Enjoyment 


_The possession or exercise of an easement, 
under a claim of right against the owner of 
the land out of which such easement is de- 
rived. 2 Washb. Real Prop. 42; Cox v. For- 
rest, 60 Md. 79. 


Quiet Enjoyment 
Covenant for. See Covenant. 


ENLARGE. To make larger; to increase; 
to extend a time limit; to grant further time. 
Also to set at liberty one who has been im- 
prisoned or in custody. 


ENLARGER L’ESTATE. A species of release 
which inures by way of enlarging an estate, 
and consists of a conveyance of the ulterior 
interest to the particular tenant; as if there 
be tenant for Tife or years, remainder to an- 
other in fee, and he in remainder releases all 
his right to the particular tenant and his 
heirs, this gives him the estate in fee. 1 
Steph. Comm. 518. 


ENLARGING. Extending, or making more 
comprehensive; as an enlarging statute, 
which is a remedial statute enlarging or ex- 
tending the common law. 1 Bl. Comm. 86, 87. 


ENLISTMENT. The act of one who yolun- 
tarily enters the military or naval service of 
the government, contracting to ‘serve in a sub- 
ordinate capacity. Morrissey v. Perry, 137 
U. S. 157, 11 Sup. Ct. 57, 34 L. Ed, 644; Bab- 


ENROLLED BILL 


ditt v. U., S., 16 Ct. Cl, 218; Erichson v. Beach, 
40 Conn. 286. 


The words “enlist” and “enlistment,” in law, as 
in common usage, may signify either the complete 
fact of entering into the military service, or the 
first step taken by the recruit towards that end. 
When used in the former sense, as in statutes con- 
ferring a right to compel the military service of 
enlisted men, the enlistment is not deemed com- 
pleted until the man has been mustered into the 
service. Tyler y. Pomeroy, 8 Allen (Mass.) 480. 

Enlistment does not include the entry of a per- 
son into the military service under a commission 
as an officer. Hilliard v. Stewartstown, 48 N. H. 
280. 

Enlisted applies to a drafted man as well as a 
volunteer, whose name is duly entered on the mili- 
tary rolls. Sheffield v. Otis, 107 Mass. 282; United 
States v. Prieth (D. C.) 251 F. 946, 952; Watson 
v., Sovereign Camp, W. 0O. W., 116 8. C. 360, 108 8. 
E. 145; McQueen v. Sovereign Camp, W. 0O. W. 
115 5. C. 411, 106 S. E. 32. 


ENORMIA. In old practice and pleading. 
Unlawful or wrongful acts; wrongs. Et alie 
enormia, and other wrongs. This phrase con- 
stantly occurs in the old writs and declara- 
tions of trespass. 


ENORMOUS. Aggravated. “So enormous a 
trespass.” Vaughan, 115, Written “enormi- 
ous,” in some of the old books. Hnormioua 
is where a thing is made without a rule or 
against law. Brownl. pt. 2, p. 19. 


ENPLEET. 
Cowell. 


ENQUÊTE, or ENQUEST. In canon law. 
An ‘examination of witnesses, taken down in 
writing, by or before an authorized judge, for 
the purpose of gathering testimony to be used 
on a trial. 


Anciently used for implead. 


ENREGISTREMENT. In French law. Reg- 
istration. A formality which consists in in- 
scribing on a register, specially kept for the 
purpose by the government, a summary anal- 
ysis of certain deeds and documents. At 
the same time that ‘such analysis is inscribed 
upon the register, the clerk places upon the 
deed a memorandum indicating the date up- 
on which it was registered, and at the side 
of such memorandum an impression is made 
with a stamp. Arg. Fr. Mere. Law, 558. 


ENROLL. To register; to make a record; 
to enter on the rolls of a court; to transcribe. 
Ream v. Com., 3 Serg. & R. (Pa) 209. 


ENROLLED BILL. In legislative practice, a 
bill which has been duly introduced, finally 
passed by both houses, signed by the proper 
officers of each, approved by the governor (or 
president) and filed by the secretary of state. 
Sedgwick County Com’rs v. Bailey, 18 Kan, 
608; Rice v. Lonoke-Cabot Road Improve- 
ment Dist. No. 11, of Lonoke County, 142 Ark, 
454, 221 S. W. 179, 18L 


ENROLLMENT 


ENROLLMENT. 
roll, 

In English law. The registering or enter- 
ing on the rolls of chancery, king’s bench, 
common pleas, or exchequer, or by the clerk of 
the peace in the records of the quarter ses- 
sions, of any lawful act; as a recognizance, 
a deed of bargain and sale, and the like. 
Jacob. 


The act of putting upon @& 


ENROLLMENT OF VESSELS. In the laws 
of the United States on the subject of mer- 
chant shipping, the recording and certifica- 
. tion of vessels employed in coastwise or in- 
land navigation; as distinguished from the 
“registration” of vessels employed in foreign 
ecommerce, U. S. v. Leetzel, 3 Wall, 566, 18 
L. Ed. 67. 


ENROLLMENT RECORDS. All the testi- 
mony and exhibits tending to establish age 
that were in evidence before the Commission 
to the Five Civilized Tribes and the conclu- 
sions of the Commission based thereon from 
the date of the application for enrollment 
of any particular individual up to the date 
of the ascertainment by the Commission as 
to whether the name of such person was in- 
tended to be included upon the final roll of 
the nation in which he claimed citizenship. 
Campbell v. McSpadden, 44 Okl. 138, 143 P. 
1138, 1139; Scott v. Brakel, 43 Okl. 655, 143 
P. 510, 518: Perryman v. Sharp, 71 Okl. 242, 
176 P. 526, 528; Winsor v. Wilkinson, 98 OK1. 
183, 244 P. 716, 718; Duncan v. Byars, 44 
OKI. 588, 144 P. 1053, 1054. 


ENS LEGIS. L. Lat. A creature of the law; 
an artificial being, as contrasted with a nat- 
ural person. Applied to corporations, con- 
sidered as deriving their existence entirely 
from the law. ` 


ENSCHEDULE. To insert in a list, account, 
or writing. 

ENSEAL. To seal. Ensealing is still used as 
a formal word in conveyancing. 


ENSERVER. L, Fr. 
service or servitude. 


To make subject to a 
Britt. e. 54. 


ENSUE. To follow after; to follow in order 
or train of events. Agricultural Publishers’ 
Ass’n v. Homestead Co., 197 Iowa, 380, 197 N. 
W. 314. 


ENTAIL, v. To settle or limit the succession 
to real property; to create an estate tail. 


ENTAIL, n. A fee abridged or limited to 
the issue, or certain classes of issue, instead 
of descending to all the heirs. 1 Washb. Real 
Prop. 66; Cowell; 2 BL Comm. 112, note, 
Stearns v, Curry, 306 IIL 94, 137 N. E. 471, 
472. 


Entail, in legal treatises, is used to signify an 
estate tail, especially with reference to the re- 
straint which such an estate imposes upon its own- 
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er, or, in other words, the points. wherein such an 
estate differs from an estate in fee-simple. And 
this is often its popular sense; but sometimes it 
is, in popular language, used differently, so as to 
signify a succession of life-estates, as when it is 
said that ‘an entail ends with A.„” meaning that 
A. ig the first person who is entitled to bar or 
cut off the entail, being in law the first tenant 
in tail, Mozley & Whitley, 


Break or Bar an Entail 


To free an estate from the limitations im- 
posed by an entail and permit its free disposi- 
tion, anciently by means of a fine or common 
recovery, but now by deed in which the ten- 
ant and next heir join. 


Quasi Entail 


An estate pur autre vie may be granted, not 
only to a man and his heirs, but to a man and 
the heirs of his body, which is termed a 
“quasi entail;” the interest so granted not 
being properly an estate-tail, (for the statute 
De Donis applies only where the subject of the 
entail is an estate of inheritance,) but yet so 
far in the nature of an estate-tail that it will 
go to the heir of the body as special occupant 
during the life of the cestui que vie, in the 
Same manner as an estate of inheritance 
would descend, if limited to the grantee and 
the heirs of his body. Wharton. ` 


ENTAILED. Settled or limited to specified 
heirs, or in tail. 


ENTAILED MONEY. Money directed to be 
invested in realty to be entailed. 8 & 4 Wm. 
IV, c. 74, §§ 70, 71, 72. 


ENTAILMENT. An interference with and 
curtailment of the ordinary rules pertaining 
to devolution by inheritance; a limitation 
and direction by which property is to descend 
different from the course which it would take 
if the creator of the entailment, grantor or 
testator, had been content that the estate 
should devolve in regular and general suc- 
cession to heirs at law in the statutory order 
of precedence and sequence. Gardner v, An- 
derson, 114 Kan. 778, 227 P. 743, 748, 


ENTENCION. In old English law. 
plaintiff’s count or declaration. 


The 


ENTENDMENT. ‘The old form of intend- 
ment (q. v.) derived directly from the French, 
and used to denote the true meaning or sig- 
nification of a word or sentence; that is, the 
understanding or construction of law. 
Cowell, 


ENTER. 


In the Law of Real. Property 


To go upon land for the purpose of taking 
possession of it. In strict usage, the enter- 
ing is preliminary to the taking possession 
but in common parlance the entry is now 
merged in the taking possession, See Entry. 
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‘In, Practice 


To place anything before a court, or upon 
or among the records, in a formal and regular 
manner, and usually in writing; as to “en- 
ter an appearance,” to “enter a judgment.” 
In this sense the word is nearly equivalent to 
setting down formally in writing, in either 
a full or abridged form. 


In General 


—Entering judgments. The formal entry of 
the judgment on the rolls of the court, which 
is necessary before bringing an appeal or an 
action on the judgment. Blatchford y. New- 
berry, 100 Ill, 491; Winstead v. Evans (Tex. 
Civ. App.) 33 S. W. 580; Coe v. Erb, 59 Ohio 
St. 259, 52 N. E. 640, 69 Am. St. Rep. 764. 
The entering of judgment is a ministerial act 
performed by the clerk of court by means of 
which permanent evidence of judicial act in 
rendering judgment is made a record of the 
court. Kittrell v. Fuller (Tex. Civ. App.) 281 
S. W. 575, 576. Under some statutes, the en- 
tering consists merely in the filing of a judg- 
ment with the clerk; Mathison y. Anderson, 
107 Wash. 617, 182 P. 622; Amazon Rubber 
Co. v. Morewood Realty Holding Co., 109 Ohio 
St. 291, 142 N. E. 363; but under other acts, 
the entry of a judgment consists in the record- 
ing of it in the judgment book; Wilson v. 
Durkee, 20 Cal. App. 492, 129 P. 617, 618; 
Netherton v. Frank Holton & Co., 189 Wis. 
461,.205 N. W. 388, 389. 


—Entering short. When bills not due are paid 
into a bank by a customer, it is the custom 
of some bankers not to carry the amount of 
the bills directly to his credit, but to “enter 
them short,” as it is called, i. e., to note down 
the receipt of the bills, their amounts, and the 
times when they become due in a previous col- 
umn of the page, and the amounts when re- 
ceived are carried forward into the usual cash 
column. Sometimes, instead of entering such 
bills short, bankers credit the customer direct- 
ly with the amount of the bills as cash, charg- 
ing interest on any advances they may make 
on their account, and allow him at once to 
draw upon them to that amount. If the bank- 
er becomes bankrupt, the property in bills en- 
tered short does not pass to his assignees, 
but the customer is entitled to them if they 
remain in his hands, or to their proceeds, if 
received, subject to any lien the banker may 
have upon them, Wharton. 


ENTERCEUR. L. Fr. A party challenging 
(claiming) goods; he who has placed them 
in the hands of a third person. Kelham. 


ENTERPRISE. In Workmen’s- Compensa- 
tion Law. A hazardous undertaking or proj- 
ect. Hahnemann Hospital v. Industrial Board 
of Illinois, 282 Ill. 316, 118 N. E. 767, 770; 
Uphoff v. Industrial Board of Illinois, 271 Ill. 
812, 111 N. E. 128, 129, L. R. A. 1916, 329, 


Ann, Cas. 1917D, 1; Menasha Woodenware © 


ENTIRE. INTEREST 


Co. y. Railroad Commission of Wisconsin, 167 
Wis. 19, 166 N. W. 435, 438. 


ENTERTAINMENT. This word is synony- 
mous with “board,” and includes the ordinary 
necessaries of life. See Scattergood v. Water- 
man, 2 Miles (Pa.) 323; Lasar v. Johnson, 125 
Cal. 549, 58 P. 161; In re Breslin, 45 Hun, 
218. Hospitable provision for the wants of a 
guest, especially a provision for the table. 
City of Ft. Smith v. Gunter, 106 Ark. 371, 154 
S. W. 181, 183. 


ENTHUSIASTS. Those who believe far more 
than they can prove and can prove far more 
than any one else .can believe. Peskind v. 
State, 115 Ohio St. 279, 152 N. E. 670. 


ENTICE. To wrongfully: solicit, persuade, 
procure, allure, attract, draw by blandish- 
ment, coax or seduce. Nash v. Douglass, 12 
Abb. Prac. N. S. (N. Y.) 190; People v. Car- 
rier, 46 Mich. 442, 9 N. W. 487; Gould v. 
State, 71 Neb. 651, 99 N. W. 543; State v. 
Norris, 82 Or. 680, 162 P. 859; Smith v. Mitch- 
ell, 64 Cal. App. 463, 221 P. 964, 966; Bryant 
v. State, 21 Ga. App. 668, 94 S. D. 856, 857; 


Nieberg v. Cohen, 88 Vt. 281, 92 A. 214, 217, 


L. R. A. 1915C, 483, Ann. Cas, 19160, 476; 
Tavlinsky y. Ringling Bros. Circus Co., 113 
Neb. 632, 204 N. W. 388, 389; Cockrell v. 
State, 71 Tex. Cr. R. 543, 160 S. W. 343, 345, 48 
L. R. A. (N. 8.) 1001. 


ENTIRE. Whole; without division, separa- 
tion, or diminution; unmingled; complete in 
all its parts; not participated in by others. 
15 Cyc. 1054; 11 Amer. & Eng. Enc. Law, 48; 
Miller v. Walley, 122 Miss. 521, 84 So. 466, 
468; City of Waco y. Texas Life Ins. Co. (Tex. 
Civ. App.) 228 S. W. 245, 247. ° 


ENTIRE BALANCE OF MY ESTATE. The 
residue. In re Taylor’s Estate, 239 Pa. 153, 86 
A. 708, 711. 


ENTIRE CONTRACT. See Contract. 


ENTIRE DAY. This phrase signifies an un- 
divided day, not parts of two days. An en- 
tire day must have a legal, fixed, precise time 
to begin, and a fixed, precise time to end. A 
day, in contemplation of law, comprises all 
the twenty-four hours, beginning and ending 
at twelve o’clock at night. Robertson v. 
State, 43 Ala. 325. In a statute requiring the 
closing of all liquor saloons during “the en- 
tire day of any election,” ete., this phrase 
means the natural day of twenty-four hours, 
commencing and terminating at midnight. 
Haines v. State, 7 Tex. App. 30., 


ENTIRE INTEREST. The whole interest or 
right, without diminution. Where a person in 
selling his tract of land sells also his entire 
interest in all improvements upon public land 
adjacent thereto, this vests in the purchaser 
only a quitclaim of his interest in the improve- 
ments. McLeroy v. Duckworth, 13 La. Ann. 
416, 


ENTIRE LOSE OF SIGHT 


ENTIRE LOSS OF SIGHT. In respect of one 
eye, or both. Substantial blindness, not neces- 
sarily absolute. International Travelers’ 
Ass’n v. Rogers (Tex. Civ. App.) 163 S. W. 421, 
422, There was “entire loss of sight” of eye 
within accident policy, where insured could 
not distinguish one object from another in 
the strongest light, though he could discrim- 
inate a flood of light from total darkness. 
Tracey v. Standard Acc, Ins. Co., 119 Me. 131, 
109 A. 490, 494, 9 A. L. R. 521. Contra, 
Keyworth v. Atlantic Mills, 42 R. I. 391, 108 
A. 81, 8 A. L. R. 1322. See Blind; Complete 
and Permanent Loss of Sight of Both Eyes. 


ENTIRE STRUCTURE. ‘Under lien statute. 
Not a completed, as distinguished from an un- 
completed, building, but a new structure, not 
before existing, as distinguished from better- 
ments and repairs on previously constructed 
improvements. Atkinson v. Colorado Title & 
Trust Co., 59 Colo. 528, 151 P. 457, 461. 


ENTIRE TENANCY. A sole possession by 
one person, called “severalty,” which is con- 
trary to several tenancy, where a joint or com- 
mon possession is in one or more. 


ENTIRE USE, BENEFIT, ETC. These words 
in the habendum of a trust-deed for the bene- 
fit of a married woman are equivalent to the 
words “sole use,” or “sole and separate use,” 
and consequently her husband takes nothing 
under such deed. Heathman v. Hall, 38 N. C. 
414, 


ENTIRELY WITHOUT UNDERSTANDING. 
Inability to comprehend nature and effect of 
transaction involved, not necessarily absolute 
imbecility, idiocy or mental incapacity. Bar- 
low v. Strange, 120 Ga. 1015, 1018, 48 S. B. 
344; Bond v. First Nat. Bank, 19 Ga. App. 
817, 92 S. E. 285; Long v. Anderson, 77 OKL 
95, 186 P. 944, 945; Markus v. Lester, 59 Cal, 
App. 564, 211 P. 240, 241; Fleming v. Consoli- 
dated Motor Sales Co., 74 Mont. 245, 240 P. 
376, 381, 


ENTIRETY. The whole, in contradistinction 
to a moiety or part only. When land is con- 
veyed to husband and wife, they do not take 
by moieties, but both are seised of the en- 
trety. 2 Kent, Comm. 132; 4 Kent, Comm. 
362. Parceners, on the other hand, have not 
an entirety of interest, but each is properly 
entitled to the whole of a distinct moiety. 2 
Bl. Comm. 188. See Estate by the Entirety. 

The word is also used to designate that 
which the law considers as one whole, and. 
not capable of being divided into parts. Thus, 
a judgment, it is held, is an entirety, aud, if 
void as to one of the two defendants, cannot 
be valid as to the other. . So, if a contract is 
an entirety, no part of the consideration is 
due until the whole has been performed. 


ENTITLE. In its usual sense, to entitle is to 
give a right or title. Felter v; McClure, 135 
Wash. 410, 287 P. 1010, 1011; Spencer’ v. 
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Barker, 96 Kan. 360, 149 P. 736, 738; Ed- 
ward Barron Estate Co. v. Waterman, 32 Cal. 
App. 171, 162 P. 410, 412; Norton v. State, 104 
Wash. 248, 176 P. 347, 349. Therefore a per- 
son is said to be entitled to property when he 
has a right to it. Com. v. Moorhead, 7 Pa. Co. 
Ct. R. 516; Thompson v. Thompson, 107 Ala. 
163, 18 So. 247. 


In Ecclesiastical Law 


To entitle is to give a title or ordination 
as a minister. 


ENTRAILS. Intestines. “Entrails” of a calf 
do not include pluck and sweetbread. Com- 
monwealth v. Cohen, 250 Mass. 570, 146 N. E. 
228, 230. 


ENTRAPMENT. The act of officers or agents 
of the government in inducing a person to 
commit a crime not contemplated by him, for- 
the purpose of instituting a criminal prose 
cution against him. State v. Jarvis, 105 W. 
Va. 499, 143 S. E. 235, 236; U. S. v. Wray (D. 
C.) 8 F.(2d) 429, 480; Polski v. U. S. (C. ©. 
A.) 33 F.(2d) 686, 687; Swallum v. U. S. (C. C. 
A.) 39 F.(2d) 390, 393. But the mere act of an 
officer in furnishing the accused an opportuni- 
ty to commit the crime, where the criminal 
intent was already present in the accused’s 
mind, is not ordinarily entrapment. State v. 
Cowling, 161 Wash. 519, 297 P. 172, 174; Vac- 
caro v. Collier (D. ©.) 88 F.(2d) 862, 870; Price 
v. U. S. (C. C. A.) 56 F.(2d) 135, 136. 


ENTREBAT. L. Fr. An intruder or inter- 
loper. Britt. e. 114. : 
ENTREGA. Span. . Delivery. Las Partidas, 
pt. 6, tit. 14,1. 1. 


ENTREPOT. A warehouse or magazine for 
the deposit of goods. In France, a building 
or place where goods from abroad may be de- 
posited, and from whence they may be with- 
drawn for exportation to another country, 
without paying a duty. Brande; Webster. 


ENTRY. 
In Real Property Law 


Entry is the act of going peaceably upon a 
Piece of land which is claimed as one’s own, 
but- is held by another person, with the inten- 
tion and for the purpose of taking possession 
of it. 


Entry is a remedy which the law affords to an in- 
jured party ousted of his lands by another person 
who has taken possession thereof without right. 
This remedy (which must in all cases be pursued 
peaceably) takes place in three only out of the five 
species of ouster, viz. abatement, Intrusion, and 
disseisin; for, as in these three cases the original 
entry of the wrong-doer is unlawful, so the wrong 
may be remedied by the mere entry of the former 
possessor., But it is otherwise upon a discontinu- 
ance or deforcement, for in these latter two cases 
the former posseasor cannot remedy the wrong by 
entry, but must do so by action, inasmuch as the 
original entry being in these cases lawful, and there- 
fore conferring an apparent right of possession, the 
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law will not suffer such apparent right to be over- 
thrown by the mere act or entry of the claimant. 
Brown. See Innerarity v. Mims, 1 Ala. 674; Moore 
v: Hodgdon, 18 N. H. 149; Riley v. People, 29 IIL 
App. 139; Johnson v. Cobb, 29 S. C, 372, 7 S. E. 601, 


—Forcible entry. See that title. 


—Re-entry. The resumption of the possession 
of leased premises by the landlord on the ten- 
ant’s failure to pay the stipulated rent or oth- 
erwise to keep the conditions of the lease, 


—Open entry. An entry upon real estate, for 
the purpose of taking possession, which is not 
clandestine nor effected by secret artifice or 
stratagem, and (in some states by statute) one 
which is accomplished in the presence of two 
witnesses. Thompson v. Kenyon, 100 Mass. 
108. - 
In Criminal Law 


Entry ig the unlawful making one’s way 
into a dwelling or other house, for the purpose 
of committing a crime therein. 


In cases of burglary, the least entry with the 
whole or any part of the body, hand, or foot, or with 
any instrument or weapon, introduced for the pur- 
pose of committing a felony, is sufficient to complete 
the offense. 3 Inst. 64. And see Walker v. State, 


. 63 Ala. 49, 35 Am. Rep. 1; Com. v. Glover, 111 Mass. 


402; Franco v. State, 42 Tex, 280; State v. McCall, 
4 Ala. 644, 39 Am, Dec. 314; Pen. Code N. Y. § 501; 
Vernon’s Ann. Pen, Code, art. 1393, 


In Practice 


Entry denotes the formal inscription upon 
the rolls or records of a court of a note or 
minute of any of the proceedings in an action; 
and it is frequently applied to the filing of a 
proceeding in writing, such as a notice of ap- 
pearance by a defendant, and, very generally, 
to the filing of the judgment roll as a record in 
the office of the court. Thomason v. Ruggles, 
69 Cal. 465, 11 P. 20; State v. Lamm, 9 8. D. 
418, 69 N. W. 592; McMillan v. Plymouth 
Electric Light & Power Co., 70 Ind. App. 336, 
123 N. E. 446, 448; State v. Marty, 52 N. D. 
478, 203 N. W. 679, 681; Beuhler v. Beuhler 
Realty Co., 155 La. 319, 99 So. 276, 277; Ex 
parte Rains, 113 Tex. 428, 257 S. W. 217, 220; 
Dawson v. Phillips, 78 W. Va. 14, 88 S. E. 
456, 457; The Washington (C. ©. A.) 16 F.(2d) 
206, 208; Littlejohn v. Littlejohn, 236 Mass. 
326, 128 N. E. 425, 426; City of Talladega v. 
Jackson-Tinney Lumber Co., 209 Ala. 106, 95 
So. 455, 458; State v. Ellis, 211 Ala. 489, 100 
So. 866, 867. 


—Entry of cause for trial. In English practice. 
The proceeding by a plaintiff in an action who 
had given notice of trial, depositing with the 
proper officer of the court the nisi prius rec- 
ord, with the panel of jurors annexed, and 
thus bringing the issue before the court for 
trial. 


—Entry on the roll. In former times, the 
parties to an action, personally or by their 
counsel, used to appear in open court and 
make their mutual statements vivd voce, in- 
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stead of as at the present day delivering their 
mutual pleadings, until they arrived at the 
issue or precise point in dispute between 
them. During the progress of this oral state- 
ment, a minute of the various proceedings 
was made on parchment by an officer of the 
court appointed for that purpose. The parch- 
ment then became the record ; in other words, 
the official history of the suit. Long after 
the practice of oral pleading had fallen into 
disuse, -it continued necessary to enter the 
proceedings in like manner upon the parch- 
ment roll, and this was called “entry on the 
roll,” or making up the “issue roll.” But by 
a rule of H. T. 4 Wm. IV. the practice of mak- 
ing up the issue roll was abolished; and it 
was only necessary to make up the issue in 
the form prescribed for the purpose by a rule 
of H. T. 1853, and to deliver the same to the 
court and to the opposite party. The issue 
which was delivered to the court was called 
the “nisi prius record ;” and that was regard- 
ed as the official history of the suit, in like 
manner ag the issue roll formerly was. Un- 
der the present practice, the issue roll or nist 
prius record consists of the papers delivered 
to the court, to facilitate the trial of the ac- 
tion, these papers consisting of the pleadings 
simply, with the notice of trial. Brown. 


-in Commercial Law 
Entry denotes the act of a merchant, trad- 


. er, or other business man in recording in his 


account-books the facts and circumstances of 
a sale, loan, or other transaction, Also the 
note or record so made. Bissell v. Beckwith, 
32 Conn. 517; U. S. v. Crecelius (D. C.) 34 F. 
30. The books in which such memoranda 
are first (or originally) inscribed are called 
“books of original entry,” and are prima facie 
evidence for certain purposes. 


—Entry in regular course of business. A record 
setting forth a fact or transaction made by 
one in the ordinary and usual course of one’s 
business, employment, office or profession, 
which it was the duty of the enterer in such 
manner to make, or which was commonly 
and regularly made, or which it was conven- 
ient to make, in the conduct: of the business 
to which such entry pertains. Leonard v. 
State, 100 Ohio St. 456, 127 N. E. 464, 468; 
Bolden v. State, 140 Tenn. 118, 203 S. W. 755. 


In Revenue Law 


The entry of imported goods at the custom 
house consists in submitting them to the in- 
spection of the revenue officers, together with 
a statement or description of such goods, and 
the original invoices of the same, for the pur- 
pose of estimating the duties to be paid there 
on. U. S. v. Legg, 105 F. 930, 45 C. O. A. 184; 
U. S. v. Baker, 24 Fed. Cas. 953; U. S. v. Sei- 
denberg (C. C.) 17 F. 230. 


In Parliamentary Law 


The “entry” of a proposed constitutional 
amendment or of any other document or 
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transaction in the Journal of a house of the 
legislature consists in recording it in writing 
in such journal, and (according to most of the 
authorities) at length. See*Koehler v. Hill, 
60 Iowa, 543, 15 N. W. 609; Thomason v. 
Ruggles, 69 Cal. 465, 11 P. 20; Oakland Pav. 
Co. v. Hilton, 69 Cal. 479, 11 P. 3; State v. 
Marcus, 160 Wis. 354, 152 N. W. 419, 425; 
Cudihee v. Phelps, 76 Wash. 314, 136 P. 367, 
369; Union Cent. Life Ins. Co. yv. Saathoff, 
115 Neb. 385, 213 N. W. 342, 343; Boyd v. Ol- 
cott, 102 Or. 327, 202 P. 481, 442; Lee v. 
Price, 54 Utah, 474, 181 P. 948, 950. 


In Copyright Law 


Depositing with the register of copyrights 
the printed title of a book, pamphlet, ete., for 
the purpose of securing copyright on the same. 
The old formula for giving notice of copyright 
was, “Entered according to act of congress,” 
etc. 

In Public Land Laws 


Under the provisions of the land laws of the 
United States, the term “entry” denotes the 
filing at the land-office, or inscription upon 
its records, of the documents required to 
found a claim for a homestead or pre-emption 
right, and as preliminary to the issuing of 
a patent for the land. Chotard v. Pope, 12 
Wheat. 588, 6 L. Ed. 737; Sturr v. Beck, 133 
U. S. 5415 10 S. Ct. 350, 33 L. Ed. 761; God- 


dard v. Storch, 57 Kan. 714, 48 P. 15; Good-. 


now v. Wells, 67 Iowa, 654, 25 N. W. 864; 
Stephens v. Terry, 178 Ky. 129, 198 S. W. 768, 
T1. 

The word “entry,” as used in the public 
land laws, covers all methods by which a 
right to acquire title to public lauds may be 
initiated. United States v. Northern Pac. Ry. 
Co. (C. C.) 204 F. 485, 487. 


—Entry by court. Acts 1923, c. 6, amending 
Acts 1921, c. 112, § 138, provides that county 
court may enter upon lands and build roads 
and within 60 days after such entry shall pe- 
tition for assessment of compensation. An 
“entry” within statute means the establish- 
ing of the road on, and appropriation of, the 
land, by a proper order of the county court. 
To effect an entry under the statute it is not 
necessary that the county court go upon the 
lands and begin the work of construction. 
McGibson v. Roane County Court, 95 W. Va. 
338, 121 8. E. 99, 104. ` 


—Entryman. One who makes an entry of 
land under the public land laws of the United 
States. Indian Cove Irr. Dist. v. Prideaux, 
25 Idaho, 112, 136 P. 618, 620, Ann. Cas. 19164, 
1218. : 


—Homestead entry. An entry under the Unit- 
ed States land laws for the purpose of ac- 
quiring title to a portion of the public domain 
under the homestead laws, consisting of an 
affidavit of the claimant’s right to enter, a 
formal application for the land, and payment 
of the money required. Hastings & D. R. Oo. 
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v. Whitney, 182 U. S. 357, 10 S. Ct. 112, 33 
L. Ed. 363; Dealy v. U. S., 152 U. S. 539, 14 
S. Ct. 680, 38 L. Ed. 545; McCune v. Essig (C. 
C.) 118 F. 277; Whitmire y. Spears, 212 Ala. 
583, 103 So. 668, 669. 


—Mineral land entry. Filing a claim to hold 
or purchase lands belonging to the public do- 
main and valuable for the minerals they con- 
tain, implying a prior discovery of ore and 
the opening of a mine. U. S. v. Four Bottles 
Sour Mash Whisky (D. C.) 90 F. 720; Whildin 
v. Maryland Gold Quartz Mining Co., 33 Cal. 
App. 270, 164 P. 908, 910. 


—Pre-emption entry. An entry of public lands 
for purchase under the pre-emption laws, giv- 
ing the entryman a preferred right to acquire 
the land Dy virtue of his occupation and im- 
provement of it. Hartman v. Warren, 76 F. 
161, 22 C. C. A. 30; McFadden v. Mountain 
View Min. Co. (C. ©.) 87 F. 154. 


—Timber culture entry. An entry of public 
lands under the varicus acts of congress open- 
ing portions of the public domain to settle- 
ment and to the acquisition of title by the 
settlers on condition of the planting and cul- 
tivation of timber trees. Hartman v. Warren, 
76 F. 160, 22 C. ©. A. 30. 


In Mining Law 


A place in coal mines used by the miners 
and other workmen generally in going to and 
from their work, through which coal is hauled 
from the necks of the rooms to the foot of the 
shaft; a “room” being the place in which a 
miner works and from which he mines coal. 
Ricardo v. Central Coal & Coke Co., 100 Kan. 
95, 163 P. 641, 643. 


In Scotch Law 


The term refers to the acknowledgment of 
the title of the heir, ete., to be admitted by 
the superior. 


ENTRY, WRIT OF. In old English practice. 
This was a writ made use of in a form of 
real action brought to recover the possession 
of lands from one who wrongfully withheld 
the same from the demandant. 


Its object was to regain the possession of lands of 
which the demandant, or his ancestors, had been 
unjustly deprived by the tenant of the freehold, or 
those under whom he claimed, and hence it belonged 
to the possessory division of real actions. It de- 
cided nothing with respect to the right of property, 
but only restored the demandant to that situation 
in which he was (or by law ought to have been) be- 
fore the dispossession committed. 3 Bl Comm, 180. 

It was usual to specify in such writs the degree 
or degrees within which the writ was brought, and 
it was said to be “in the per” or “in the per and 
cui,” according as there had been one or two de- 
scents or alienations from the original wrongdoer, 
If more than two such transfers had intervened, 
the writ was said to be “in the post.” See 3 BL 
Comm. 181, See, further, Writ of Entry. 


—Entry ad communem legem. Entry at com- 
mon law. The name of a writ of entry which 
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lay for a reversioner after the alienation and 
death of the particular tenant for life, against 
him who was in possession of the land. 
Brown. 


—Entry ad terminum qui prateriit. The writ, 
of entry ad terminum qui pretertit lies where 
a man leases land to another for a term of 
years, and the tenant holds over his term. 
And if lands be leased to a man for the term 
of another’s life, and he for whose life the 
lands are leased dies, and the lessee holds 
over, then the lessor shall have this writ. 
Termes de la Ley. 


—Entry for marriage in speech. A writ of en- 
_ try causa matrimonii preloqguuti lies where 
lands or tenements are given to a man upon 
condition that he shall take the donor to be 
his wife within a certain time, and he does 
not espouse her within the said term, or es- 
pouses another woman, or makes himself 
priest. Termes de la Ley. 


—Entry in casu consimili. A writ of entry in 
casu consimili lies where a tenant for life or 
by the curtesy aliens in fee. Termes de la 
Ley. 


—Entry in the case provided. A writ of entry 
in casu proviso lies if a tenant in dower alien 
in fee, or for life, or for another's life, living 
the tenant in dower. Termes de la Ley. 


—Entry without assent of the chapter. A writ 
of entry sine assensu capituli lies where an 
abbot, prior, or such as hath covent or com- 
mon seal, aliens lands or tenements of the 
right of his church, without the assent of the 
covent or chapter, and dies. Termes de la 


ENUMERATED. This term is often used in 
law as equivalent to “mentioned specifically,” 
“designated,” or “expressly named or grant- 
ed”; as in speaking of “enumerated” gov- 
ernmental powers, items of property, or ar- 
ticles in a tariff schedule. See Bloomer v. 
Todd, 3 Wash. T. 599, 19 P. 135, 1 L. R. A. 
111; Wolff v. U. 8., 71 F. 291,18 C. G A. 41; 
San Francisco v. Pennie, 93 Cal. 465, 29 P. 
66; Cutting v. Cutting, 20 Hun, 365. 


Enumeratio infirmat regulam in ecasibus non 
enumeratis. Enumeration disafiirms the rule 
in cases not enumerated. Bac. Aph. 17. 


Enumeratio unius est exclusio alterius. The 
specification of one thing is the exclusion of 
a different thing. A maxim more generally 
expressed in the form “expressio unius est 
exclusio alterius,” (q. v.) 


ENUMERATORS. Persons appointed to col- 
lect census papers or schedules. 38 & 34 Vict. 
c. 108, § 4. 


ENURE. To operate or take effect. To serve 
to the use, benefit, or advantage of a person. 
A release to the tenant for life enures to him 
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in reversion; that is, it has the same effect 
for him as for the tenant for life. Often 
written “inure.” i 


ENVOY. In international law. A public min- 
ister of the second class, ranking next after 
an ambassador. 

Envoys are either ordinary or extraordi- 
nary; by custom the latter is held in greater 
consideration. 


EQ DIE. Lat. On that day; on the same 
day. ` . 


EO INSTANTE. Lat. At that instant; at 
the very or same instant; immediately. 1 
Bl. Comm. 196, 249; 2 Bl. Comm. 168; Co. 
Litt. 298a; 1 Coke 138. 


EO INTUITU. Lat. With or in that view; 
with that intent or object. Hale, Anal. § 2. 


EO LOCI. Lat. In the civil law. In that 
state or condition; in that place, (eo loco.) 
Calvin. 


EO NOMINE. Lat. Under that name; by 
that appellation. Perinde ac si eo nomine 
tibi tradita fuisset, just as if it had been de- 
livered to you by that name. Inst. 2, 1, 43. 
A common phrase in the books. 


Eodem ligamine quo ligatum est dissolvitur. 
A boud is released by the same formalities 
with which it is contracted. Co. Litt. 2120; 
Broom, Max. 891. 


Eodem modo quo quid constituitur, dissolvitur. 
In the manner in which [by the same means 
by which] a thing is constituted, is it dis- 
solved. 6 Coke, 530. 


EORLE. In Saxon law. An earl. 
EOTH. In Saxon law. An oath. 


EPIDEMIC. This term, in its ordinary and 
popular meaning, applies to any disease which 
is widely spread or generally prevailing at 
a given place and time. Pohalski v. Mutual L. 
Ins. Co., 36 N. Y. Super, Ct. 234. 


EPILEPSY. In medical jurisprudence. A 
disease of the brain, which occurs in par- 
oxysms with uncertain intervals between 
them. Vulgarly called “fits.” Westphall v. 
Metropolitan Life Ins. Co., 27 Cal. App. 734, 
151 P. 159, 162; Busch v. Gruber, 98 N. J. 
Eq. 1, 181 A. 101. 


The disease is generally organic, though it may 
be functional and symptomatic of irritation in other 
parts of the body. The attack is characterized by 
loss of consciousness, sudden falling down, distor- 
tion of the eyes and face, grinding or gnashing of 
the teeth, stertorous respiration, and more or less 
severe muscular spasms or convulsions. Epilepsy, 
though a disease of the brain, is not to be regarded 
as a form of insanity, in the sense that a person 
thus afflicted can be said to be permanently insane, 
for there may be little or no mental aberration in 
the intervals between the attacks, But the parox- 
ysm ig frequently followed by a temporary insanity, 
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varying in particular instances from slight allena- 
tion to the most violent mania. In the latter form 
the affection is known as “epileptic fury.” But this 
generally passes off within a few days. But the 
course of the principal disease is generally one of 
deterioration, the brain being gradually more and 
more deranged in its functions in the intervals of 
attack, and the memory and intellectual powers in 
general becoming enfeebled, leading to a greatly 
impaired state of mental efficiency, or to dementia, 
or a condition bordering on imbecility. See Aurentz 
v. Anderson, 3 Pittsb, R. (Pa.) 310; Lawton v. Sun 
Mutual Ins. Co., 2 Cush. (Mass.) 517. 

Proof of eptlepsy does not necessarily directly es- 
tablish insanity, as epilepsy is not as a matter of 
fact or law insanity, though evidence thereof may 
bear on tbe menial condition of the afflicted person 
to the extent of establishing insanity. Oborn vV. 
State, 126 N. W. 787, 747, 143 Wis, 249, 31 L. R. A. 
(N. S.) 966. ` 


Hystero-epilepsy 

A condition initiated by an apparently mild 
attack of convulsive hysteria, followed by an 
epileptiform convulsion, and succeeded by a 
period of “clownism” (Osler) in which the 
patient assumes a remarkable series of droll 
econtortions or cataleptic poses, sometimes 
simulating attitudes expressive of various 
passions, as, fear, joy, erotism, etc. The final 
stage is one of delirium with unusual hal- 
lucinations. The attack differs from true 
epilepsy in that the convulsions may continue 
without serious result for several successive 
days, while true epilepsy, if persistent, is al- 
ways serious, associated with fever, and fre- 
quently fatal. 


EPIMENIA. Expenses or gifts. Blount. 


EPIPHANY. A Christian festival, otherwise 
called the “Manifestation of Christ to the 
Gentiles,” observed on the 6th of January, 
in honor of the appearance of the star to 
the three magi, or wise men, who came to 
adore the Messiah, and bring him presents. 
It is commonly called “Twelfth Day.” Enc. 
Lond. ` 


EPIQUEYA. In Spanish law. A term sy- 
nonymous with “equity” in one of its senses, 
and defined as “the benignant and prudent 
interpretation of the law according to the 
circumstances of the time, place, and per- 
son.” 


EPISCOPACY. The office of overlooking or 
overseeing; the office of a bishop, who is 
to overlook and oversee the concerns of the 
church. A form of church government by 
diocesan bishops. Trustees of Diocese of 
Central New York v. Colgrove, 4 Hun (N. Y.) 
366. 


EPISCOPALIA. In ecclesiastical law. Syno- 
dals, pentecostals, and other customary pay- 
ments from the clergy to their diocesan bish- 
op, formerly collected by the rural deans. 
Cowell, 


EPISCOPALIAN. Of or pertaining to epis- 
eopacy, or to the Episcopal Church... -> 
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EPISCOPATE. A bishopric. The dignity or 
office of a bishop. 


EPISCOPUS. 


In the Civil Law 


An overseer; an inspector. A municipal 
officer who had the charge and oversight of 
the bread and other provisions which served 
the citizens for their daily food. Vicat. 


In Medieval History 
A bishop; a bishop of the Christian church. 


In General 


—Episcopus puerorum. It was an old custom 
that upon certain feasts some lay person 
should plait his hair, and put on the garments 
of a bishop, and in them pretend to exercise 
episcopal jurisdiction, and do several ludi- 
crous actions, for which reason he was called 
“bishop of the boys;” and this custom ob- 
tained in England long after several consti- 
tutions were made to abolish it. Blount. 


Episcopus alterius mandato quam regis non 
tenetur obtemperare. Co. Litt. 184. A bishop 
needs not obey any mandate save the king’s. 


Episcopus teneat placitum, in curia christiani- 
tatis, de iis quee mere sunt spiritualia. 12 Coke, 
44. A bishop may hold plea in a Court Chris- 
tian of things merely spiritual. 


EPISTOLA. A letter; a charter; an instru- 
ment in writing for conveyance of lands or 
assurance of contracts. Calvin; Spelman. 


EPISTOLZE. In the civil law. Rescripts; 
opinions given by the emperors in cases sub- 
mitted to them for decision. 

Answers of the emperors to petitions. 

The answers of counsellors, (juris-consulti,) 
as Ulpian and others, to questions of law pro- 
posed to them, were also called “epistole.” 

Opinions written out. The term originally 
signified the same as liter@. Vicat. 


EPOCH. The time at which a new compu- 
tation is begun; the time whence dates are 
numbered. Ene. Lond. 


EQUAL. Alike; uniform; on the same plane 
or level with respect to efficiency, worth, val- 
ue, amount, or rights. People v. Hoffman, 
116 Ill. 587, 5 N. E. 600, 56 Am. Rep. 793; 
Bissetti v. Roberts, 25 N. M. 365, 183 P. 403, 
404; Clarke v. Armstrong, 151 Ga. 105, 106 
S. E. 289, 292; In re Merritt’s Estate (Sur.) 
180 N. Y. S. 877, 879; State v. Bryan, 87 Fla. 
56, 99 So. 327, 329. 


EQUAL AND UNIFORM TAXATION. Taxes 
are said to be “equal and uniform” when no 
person or class of persons in the taxing dis- 
trict, whether it be a state, county, or city, is 
taxed at a different rate than are other per- 
sons in the same district upon the same value 
or the same thing, and. where the objects of 
taxation are the same, by whomsoever owned 
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or whatsoever they may be. Norris v. Waco, 
57 Tex. 641;: People v. Whyler, 41 Cal. 355; 
The Railroad Tax Cases (C. C.) 13 F. 783; 
Ottawa County v. Nelson, 19 Kan. 239. 


EQUAL DEGREE. Persons are said to be re- 
lated to a decedent “in equal degree” when 
they are all removed by an equal number of 
steps or degrees from the common ancestor. 
Fidler v. Higgins, 21 N. J. Eq. 162; Helmes 
v. Elliott, 89 Tenn. 446, 14 S. W. 930, 10 L. R. 
A. 535. 


EQUAL PROTECTION OF THE LAWS. The 
equal protection of the laws of a state is ex- 
tended to persons within its jurisdiction, with- 
in the meaning of the constitutional require- 
ment, when its courts are open to them on 
the same conditions as to others, with like 
rules of evidence and modes of procedure, for 
the security of their persons and property, the 
prevention and redress of wrongs, and the en- 
forcement of contracts; when they are sub- 
jected to no restrictions in the acquisition of 
property, the enjoyment of personal liberty, 
and the pursuit of happiness, which do not 
generally affeet others; when they are liable 
to no other or greater burdens and charges 
than such as are laid upon others; and when 
no different or greater punishment is enforced 
against them for a violation of the laws. 
State v. Montgomery, 94 Me. 192, 47 A. 165, 
80 Am. St. Rep. 386. And see Duncan ~V. 
Missouri, 152 U. S. 377, 14 S. Ct. 570, 38 L. Ed. 
485; Northern Pac. R. Co. v. Carland, 5 Mont. 
146, 3 Pac. 134; Missouri v. Lewis, 101 U.S. 
25, 25 L. Ed. 989; Cotting v. Godard, 183 U. S. 
79, 22 S. Ct. 30, 46 L. Ed. 92; State Board 
of Assessors V. Central R. Co., 48 N. J. Law, 
146, 4 A. 578; Minneapolis & St. L. R. Co. v. 
Beckwith, 129 U. §. 26, 9 S. Ct. 207, 32 L. 
Ed. 585; State v. Sixth Taxing Dist., 104 
Conn. 192, 132 A, 561, 563; Harrison v. Caudle, 
141 S. C. 407, 139 S. E. 842, 845; South Caro- 
lina v. McMaster, 237 U. S. 63, 35 S. Ct. 504, 
506, 59 L. Ed. 839; Standard Oil Co. of Louis- 
iana v. Police Júry of Red River Parish, 140 
La. 42, 72 So. 802, 804; Sealy v. Dussel, 157 
La. 485, 102 So. 581; Davis v. Florida Power 
Co., 64 Fla. 246, 60 So. 759, 766, Ann. Cas, 
1914B, 965; Power Mfg. Co. v. Saunders, 
274 U. S. 490, 47 S. Ct. 678, 679, 71 L. Ed. 1165; 
City of New Orleans v. Le Blanc, 139 La, 113, 
71 So. 248, 250. 


EQUALITY. The condition of possessing sub- 
stantially the same rights, privileges, and im- 
munities, and being liable to substantially the 
same duties. Louisville & N. R. Co. v. Com- 
monwealth, 160 Ky. 769, 170 S. W. 162, Ann. 
Cas. 1916A, 405; In re Livingston, 96 Mise. 
341, 160 N. Y. S. 462, 470; Residents of Royal- 
ton v. Central Vermont Ry. Co., 100 Vt. 443, 
138 A. 782, 786; Donovan v. Suffolk County 
Apportionment Com’rs, 225 Mass. 55, 113 N, 
E. 740, 741, 2 A. L, R. 1384, 


Equality is equity. Fran. Max. 9, max. 8. 
Thus, where an heir buys in an incum- 
brance for less than is due upon it, (except 
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it be to protect:an-incumbrance to which he 
himself is entitled,) he shall be allowed no 
More than what he really paid for it, as 
against other incumbrancers upon the estate. 
2 Vent. 353; 1 Vern. 49; 1 Salk. 155. 


EQUALIZATION. The act or process of mak- 
ing equal or bringing about conformity to 
& common standard, The process of equaliz- 
ing assessments or taxes, as performed by 
“boards of equalization” in various states, 
consists in comparing the assessments made 
by the local offieers.of the various counties 
or other taxing districts within the jurisdic- 
tion of the board and reducing them to a 
common and uniform basis, increasing or 
diminishing by such percentage as may be 
necessary, so as to bring about, within the 
entire territory affected, a uniform and equal 
ratio between the assessed value and the 
actual cash value of property. The term is 
also applied to a similar process of leveling 
or adjusting the assessments of. individual 
taxpayers, so that the property of one shall 
not be assessed at a higher (or lower) per- 
centage of its market value than the prop- 
erty of another. See Harney v. Mitchell 
County, 44 Iowa, 203; Wallace v. Bullen, 6 
Okl. 757, 54 P. 974; Poe v. Howell (N. M.) 
67 P. 62; Chamberlain v. Walter, 60 Fed. 
792; State v. Karr, 64 Neb. 514, 90 N. W. 
298; People v. Orvis, 301 Tl. 350, 133 N. B. 
787, 788, 24 A. L. R. 325; People v. Millard, 
307 Ill. 556, 139 N. E. 113, 115. 


EQUALLY DIVIDED. Provision in will that 
property shall be “equally divided,” or divid- 
ed “share and shave alike” means that the 
property shall be divided per capita and not 
per stirpes. However, these phrases may be 
so modified by other parts of the will as to 
require distribution per stirpes. In re Mays’ 
Estate, 197 Mo. App. 555, 196 S. W. 1089, 
1040; In re Flint, 118 Mise. 134, 192 N. Y. 
S. 630; Prather v. Watson’s Err, 187 Ky. 
709, 220 S. W. 5382, 533; Garnier v. Garnier, 
265 Pa. 175,108 A. 595, 596; Burton v. Cahill, 
192 N. ©. 505, 135 S. E. 332, 335; In re Bailey’s 
Estate, 124 Misc. 466, 209 N, Y., S. 187, 141; 
Rogers v. Burress, 199 Ky. 766, 251 S. W. 
980, 981; In re Farmers’ Loan & Trust Co., 
213 N. Y. 168, 107 N. E. 340, 342, 2 A. L. R- 
910; In re Leverich’s Will, 125 Misc. 130, 
210 N. Y. 8. 605, 606; Sedlaczek v. Dreuzy, 
220 App. Div. 446, 221 N. Y. S. 625, 628. 


EQUERRY. An officer of state under the mas- 
ter of the horse. 


EQUES. Lat. In Roman and old English 
law. A knight. 


EQUILOCUS. An equal. It is mentioned in 
Simeon Dunelm, A. D, 882. Jacob. 


EQUINOXES. The two periods of the year 
(vernal equinox about March 21st, and autum- 
nal equinox about September 22d) when the 
time from the rising of the sun to its setting 
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is equal to the time from its setting to its 
rising. See Dig. 43, 18, 1, 8. 


EQUIPMENT. Furnishings, or outfit for the 
required purposes. In a legacy to be applied 
toward the rebuilding and equipment of a 
hospital it was held equipment meant every- 
thing required to convert an empty building 
into a hospital; 75 L. J. Ch. 168. An ex- 
ceedingly elastic term, the meaning of which 
depends on context. U. S. v. Richard & Co., 
8 Ct. Cust. App. 231, 233; Western Maryland 
Dairy v. Maryland Wrecking & Equipment 
Co., 146 Md. 318, 126 A. 135, 136; Maryland 
Casualty Co. v. Davis Trust Co. (D. C.) 294 
F. 573, 576; W. R. Pickering Lumber Co. v. 
Fuller, 117 OFEl. 53, 244 P. 760; Kent Storage 
Co. v. Grand Rapids Lumber Co., 239 Mich. 
161, 214 N. W. 111, 113; Old Colony Ins. Co. 
v. Kolmer, 78 Ind. App. 479, 136 N. E. 51, 52; 
Shapiro v. Security Ins. Co., 256 Mass. 358, 
152 N. E. 370, 8371; Luketa v. American Pack- 
ing Co., 139 Wash. 625, 247 P. 964, 965; Com- 
monwealth v. Breakwater Co., 214 Mass. 10, 
100 N. Ð. 1034, 1037; Eastern Pennsylvania 
Power Co. v. State Board of Taxes and As 
sessments, 100 N. J. Law, 255, 126 A. 216, 
217; Alabama Great Southern R. Co. v. E. 
T. Davenport & Co., 195 Ala. 368, 70 So. 674, 
675; Elliott v. Payne, 293 Mo, 581, 239 8. W. 
851, 852, 23 A. L. R. 706; Midland Special 
School Dist. of Sebastian County, Ark., v. 
Central Trust Co. of Ilinois (C. ©. A.) 1 F. 
(2d) 124, 126; Wynne v. Southern Bell Tele- 
phone & Telegraph Co., 33 Ga. App. 516, 126 
S. E. 864, 


EQUITABLE. Just; conformable to the 
principles of justice and right. 

Just, fair, and right, in consideration of 
the facts and circumstances of the individual 
case. 

Existing in equity; available or sustaina- 
ble only in equity, or only upon the rules and 
principles of equity. 

As to equitable “Assets,” “Construction,” 
“Conversion,” “Defense,” “Easement,” “Eject- 
ment,” “Election,” “Estate,” “Estoppel,” 
“Execution,” “Garnishment,” “Levy,” “Lien,” 
“Mortgage,” “Title,” and “Waste,” see those 
titles. 


EQUITABLE ACTION. One founded on an 
equity or cognizable in a court of equity; or, 
more specifically, an action arising, not im- 
mediately from the contract in suit, but from 
an equity in favor of a third person, not a 
party to it, but for whose benefit certain stipu- 
lations or promises were made. Cragin v. 
Lovell, 3 S. Ct. 182, 185, 109 U. S. 194, 27 L. 
Hd. 903; Thomas v. Musical Mut. Protective 
Union, 121 N. Y. 45, 24 N. E. 24, 25,8 L. R. A. 
175; Wallis v. Shelly (C. ©.) 30 F. 747,.748; 
People’s Bank of Mobile, Ala., v. Shreveport 
Ice & Brewing Co., 142 La. 802, 77 So. 636, 
638; Troster v. Dann, 83 Misc. 399, 145 N. Y. 
S. 56, 58. . 
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EQUITABLE ASSIGNMENT. An assignment 
which, though invalid at law, will be recog- 
nized and enforced in equity; e. g., an assign- 
ment of a chose in action, or of future acquisi- 
tions of the assigner. Holmes v. Evans, 129 
N. Y. 140, 29 N. E. 203; Story v. Hull, 143 
Ill, 506, 82 N. H. 265; First Nat. Bank v. 
Coates (C. C.) 8 F. 542; In re Macaulay (D. 
C.) 158 F. 322, 327; Fidelity & Deposit Co. of 
Maryland v. City of Stafford, 93 Kan, 539, 
144 P. 852, 856; Clark v. Sigua Iron Co., 26 
C. C. A. 423, 81 F. 310, 312; Sanguinett v. 
Webster, 153 Mo. 343, 54 S. W. 563, 571; 
Kennedy v. Ware, 1 Pa. (1 Barr.) 445, 450, 
44 Am. Dec, 145; Moeser v. Schneider, 158 
Pa. 412, 27 A. 1088, 1089; Clark v. Sigua 
Iron Co., 26 C. C. A. 423, 81 F. 310, 312; 
Cogan v. Conover Mfg. Co., 69 N. J. Eq. 358, 
60 A. 408, 411; Goldman v. Murray, 164 Cal. 
419, 129 P. 462; Southern Surety Co. v. Ber- 
ing Mfg. Co. (Tex. Civ. App.) 295 8. W. 337, 
340; Laclede Bank v. Schuler, 7 S. Ct. 644, 
647, 120 U. S. 511, 516, 30 L. Ed. 704. 


EQUITABLE DEFENSE. A defense to an 
action on grounds which, prior to the pass- 
ing of the Common Law Procedure Act (17 
and 18 Vict. c. 125), would have been cengniza- 
ble only in a court of equity. Moz. & W. The 
codes of procedure and the practice in some 
of the states likewise permit both a legal and 
equitable defense to the same action. Ford v. 
Huff (C. C. A.) 296 F; 652, 658; Wm. Weisman 
Realty Co. v. Cohen, 157 Minn. 161, 195 N. 
W. 898, 900; Kelly v. Hurt, 74 Mo. 561, 570; 
Susquehanna §. S. Co. v. A. O, Andersen & 
Co., 239 N. Y. 285, 146 N. E. 381, 383; Hynds 
v. Hynds, 274 Mo. 123, 202 S. W. 387, 390. It 
has also been construed to mean a defense 
which a court of equity would recognize, or 
one founded on some distinct ground of equi- 
table jurisdiction. City of New York v. Holz- 
derber, 44 Misc. 509, 90 N. Y. S. 63, 64. 


EQUITABLE RATE OF INTEREST. In 
England, the interest, generally at a lower 
rate than legal, charged against a trustee or 
executor improperly or unnecessarily keep- 
ing balances or portion of trust moneys in 
his hands, is called an “equitable rate of in- 
terest.” In re Ricker’s Estate, 14 Mont. 153, 
35 P. 960, 968, 29 L. R. A. 622. 


EQUITABLE RESCISSION. Rescission de- 
creed by court of equity, as distinguished 
from “legal rescission’ which is effected by 
restoration or offer to restore. Mueller v. 
Michels, 184 Wis. 324, 199 N. W. 380, 382. 


Equitas sequitur legem. Equity follows the 
law. Tallman v. Varick, 5 Barb, N. Y.) 277, 
282. Cas temp. Talb. 52; 1 Sto. Eq. Jur. § 64. 

In respect of this maxim it has. been said: 
“Operative only within a very narrow range.” 
1 Pom. Eq. Jur. §-427. The reverse is quite 
as sound a maxim; 9 Harv. L. Rev. 18, “The 
main business of equity is avewedly to conrect 
and supplement the law.” Phelps, Jurid. Eq. 
§ 287. The English Judicature Act, 1878, 
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provides that when law and equity conflict 
equity shall prevail. 


EQUITATURA.. In old English law. Travel- 
ing furniture, or riding equipments, including 
horses, horse harness, ete. Reg. Orig. 1000; 
St. Westm. 2, c. 39. 


EQUITY. 


In Broadest and Most General Signification 


“In its broadest and most general significa- 
tion, this term denotes the spirit and the hab- 
jt of fairness, justness, and right dealing 
which would regulate the intercourse of men 
with men,—the rule of doing to all others 
as we desire them to do to us; or, as it is ex- 
pressed by Justinian, “to live honestly, to 
harm nobody, to render to every man his due.” 
Inst. 1, 1, 3. It is therefore the synonym of 
natural right or justice. But in this sense its 
obligation is ethical rather than jural, and its 
discussion belongs to the sphere of morals. It 
ig grounded in the precepts of the conscience, 
not in any sanction of positive law. 


In More Restricted Sense 


In a more restricted sense, the word de- 
notes equal and impartial justice as between 
two persons whose rights or claims are in 
conflict; justice, that is, as ascertained by 
natural reason or ethical insight, but inde- 
péndent of the formulated body of law. This 
is not a technical meaning of the term, except 
in so far as courts which administer equity 
seek to discover it by the agencies above men- 
tioned, or apply it beyond the strict lines of 
positive law. See Miller v. Kenniston, 86 Me. 
550, 30 A. 114. 


In One of Technical Meanings 


In one of its technical meanings, equity is 
a body of jurisprudence, or field of jurisdic- 
tion, differing in its origin, theory, and meth- 
ods from the common law. Laird v. Union 
Traction Co., 208 Pa. 574, 57 A. 987; Cox v. 
Burgess, 189 Ky. 699, 96 S. W, 577; Linn v> 
Waldron, 38 Wash. 82, 80 P. 292, 293 (quoting 
Bl. Comm.); W. D. Cashin & Co. v. Alamac 
Hotel Co., 98 N. J. Eq. 482, 181 A. 117, 119; 
Lynch v. Postlethwaite (La.) 7 Mart. (0. 8.) 
293, 804; Wagner v. Armstrong, 93 Ohio St. 
448, 113 N. E. 397, 401; Kansas City To Use of 
Missouri Pac. R. Co. v. Southern Surety Co., 
203 Mo. App. 148, 219 S. W. 727, 728; Mutual 
Life Ins, Co. v. Blair (C. C.) 130 F. 971, 974; 
Miller v. Kenniston, 86 Me. 530, 30 A. 114; 
Read v. Dingess, 8 C. ©. A. 389, 60 F. 21, 29. 


It is a body of rules existing by the side of the 
original civil law, founded on distinct principles, 
and claiming incidentally to supersede the civil 
law in virtue of a superior sanctity inherent in 
those principles. Maine, Anc. Law, 27, 

“As old rules become too narrow, or are felt to be 
out of harmony with advancing civilization, a ma- 
chinery is needed for their gradual enlargement 
“and adaptation to new views of society. One mode 
of accomplishing this object on a large scale, with- 
out appearing to disregard existing law, is the in- 
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troduction, by the prerogative of some high func- 
tionary; of a more perfect body of ruies, discov- 
erable in his judicial conscience, which is to stand 
side by side with the law of the land, overriding it 
in cage of conflict, as on some title of inherent su- 
periority, but not purporting to repeal it. Such a 
body of rules has been called ‘Equity.’ ” Holl. Jur. 
59, 

“Equity,” in its technical sense, contradistin- 
guished from natural and universal equity or jus- 
tice, may well be described as a “portion of justice” 
or natural equity, not embodied in legislative en- 
actments, or in the rules of common law, yet modi- 
fied by a due regard thereto and to the complex re- 
lations and conveniences of an artificial state of so- 
ciety, and administered in regard to cases where the 
particular rights, in respect of which relief is sought 
come within some general class of rights enforced 
at law, or may be enforced without detriment or in- 
convenience to the community; but where, as to 
such particular rights, the ordinary courts of law 
cannot, or originally did not, clearly afford relief. 
Rob. Ha. 


In Still More Restricted Sense 


In a still more restricted sense, it is a sys- 
tem of jurisprudence, or branch of remedial 
justice, administered by certain tribunals, dis- 
tinct from the common-law courts and em- 
powered to decree “equity” in the sense last 
above given. Here it becomes a complex of 
well-settled and well-understood rules, princi- 
ples, and precedents. See Hamilton v. Avery, 
20 Tex. 633; Dalton v. Vanderveer, 8 Misc. 
Rep. 484, 29 N. Y. S. 342; Parmeter y. Bourne, 
8 Wash. 45, 35 P. 586; Ellis v. Davis, 109 U. 8. 
485, 3 S. Ct. 327, 27 L. Ed. 1006. 


“The meaning of the word ‘equity,’ as used in its 
technical sense in English jurisprudence, comes 
back to this: that it is simply a term descriptive of 
a certain field of jurisdiction exercised, in the Eng- 
lish system, by certain courts, and of which the ex- 
tent and boundaries are not marked by lines found- 
ed upon principle so much as by the features of the 
original constitution of the English scheme of reme- 
dial law, and the accidents of its development.” 
Bisp. Eq. § 11. 

A system of jurisprudence collateral to, and in 
some respects ‘independent of, “law,” properly so 
called; the object of which is to render the admin- 
istration of justice more complete, by affording re- 
lief where the courts of law are incompetent to give 
it, or to give it with effect, or by exercising certain 
branches: of jurisdiction independently of them, 
This 1s equity in its proper modern sense; an elab- 
orate system of rules and process, administered in 
many cases by distinct tribunals, (termed “‘courts 
of chancery,’’) and with exclusive jurisdiction over 
certain subjects. It is “still distinguished by its 
original and animating principle that no right 
should be without an adequate remedy,” and its 
doctrines are founded upon the samé basis of nat- 
ural justice; but its action has become systema- 
tized, deprived of any loose and arbitrary character 
which might once have belonged to it, and as care- 
fully regulated by fixed rules and precedents as the 
law itself. Burrill. 

Equity, in its technical and scientific legal use, 
means neither natural justice nor even all that por- 
tion of natural justice which is susceptible of being 
judicially enforced. It has a precise, limited, “and 
definite signification, and is used:to denote a system 
of justice which was administered in a particular 
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court,—the English high court of chancery,—which 
system can only be understood and explained by 
studying the history of that court, and how it came 
to exercise what is known as its extraordinary ju- 
risdiction, Bisp. Eq. $ L . 

That part of the law which, having power to en- 
force discovery, (1) administers trusts, mortgages, 
and other fiduciary obligations; (2) administers 
and adjusts common-law rights where the courts of 
common law have no machinery; (3) supplies a 
specific and preventive remedy for common-law 
wrongs where courts of common law only give sub- 
sequent damages, Chute, Eq. 4. 


—Equity, courts of. Courts which administer 
justice according to the system of equity, 
and according to a peculiar course of proced- 
ure or practice. Frequently termed “courts 
of chancery.” See 1 Bl. Comm. 92; Thomas v. 
Phillips, 12 Miss. (4 Smedes & M.) 358, 422; 
Dowell v. Goodwin, 22 R. I. 287, 27 A. 693, 695, 
51 L. R. A. 878, 84 Am. St. Rep. 842. 


—Equity jurisdiction. Includes not only the 
ordinary meaning of the word “jurisdiction,” 
the power residing in a court to hear and de- 
termine an action, but also a consideration 
of the cases and occasions when that power 
is to be exercised, in other words, the question 
whether the action will lie in equity. Ander- 
son v. Carr, 65 Hun, 179, 19 N. Y. S. 992; 
People v. McKane, 78 Hun, 154, 28 N. Y. S. 
981; Wadhams Oil Co. v. Tracy, 141 Wis. 
150, 123 N. W. 785, 878, 18 Ann. Cas. 779; 
Miller v. Rowan, 251 Ill, 344, 96 N. E. 285, 
287; Theis v. Spokane Falls Gas Light Co., 
-34 Wash. 23, 74 P. 1004, 1006. For a spe- 
cific and extended discussion of the mean- 
ing of the term equity jurisdiction, see Ven- 
ner v. Great Northern R. Co. (C. C.) 153.F. 
408, 413, 414 (quoting and adopting defini- 
tions in 1 Pom. Eq. Jur. [8d Ed.] §§ 129-181). 


—Equity jurisprudence. That portion of reme- 
dial justice which is exclusively administered 
by courts of equity, as distinguished from 
courts of common law. Malone v. Meres, 91 
Fla. 709, 109 So. 677, 683, 684; Jackson v. Nim- 
mo, 71 Tenn, (8 Lea.) 597, 609. 


—Equity of a statute. By this phrase is in- 
tended the rule of statutory construction 
which admits within the operation of a stat- 
ute a class of cases which are neither express- 
ly named nor excluded, but which, from their 
analogy to the cases that are named, are clear- 
ly and justly within the spirit and general 
meaning of the law; such cases are said to be 
“within the equity of the statute.” 


—Equity term. An equity term of court is one 
devoted exclusively to equity business, that is, 
in which no criminal cases are tried nor any 
cases requiring the impaneling of a jury. 
Hesselgrave V. State, 63 Neb. 807, 89 N. W. 
295. 


—Natural equity. A term sometimes employ- 
ed in works on: jurisprudence, possessing no 
very precise meaning, but used as equivalent 
to justice, honesty, or morality in business 
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relations, or man’s innate sense of right deal- 
ing and fair play. Inasmuch as equity, as 
now administered, is a complex system of 
rules, doctrines, and precedents, and possesses, 
within the range of its own fixed principles, 
but little more elasticity than the law, the 
term “natural equity” may be understood to 
denote, in a general way, that which strikes 
the ordinary conscience and sense of justice 
as being fair, right, and equitable, in advance 
of the question whether the technical juris- 
prudence of the chancery courts would so re- 
gard it. . 
Equitable Right 


Equity also signifies an equitable right, i. 
e., a right enforceable in a court of equity; 
hence, a bill of complaint which did not show 
that the plaintiff had a right entitling him to 
relief was said to be demurrable for want. of © 
equity; and certain rights now recognized in 
all the courts are still known as “equities,” 
from having been originally recognized only in 
the court of chancery. Sweet. 


—Better equity. The right which, in a court 
of equity, a second incumbrancer has who has 
taken securities against subsequent dealings 
to his prejudice, which a prior incumbrancer 
neglected to take although he had an oppor- 
tunity. 1 Ch. Prec. 470, note. See 3 Bouv. 
Inst. note 2462. 


—Countervailing equity. A contrary and bal- 
ancing equity; an equity or right opposed to 
that which is sought to be enforced or recog- 
nized, and which ought not to be sacrificed or: 
subordinated to the latter, because it is of 
equal strength and justice, and equally de- 
serving of consideration. 


—Latent or secret equity. An equitable claim 
or right, the knowledge of which has been 
confined to the parties for and against whom 
it exists, or which has been concealed from 
one or several persons interested in the sub- 
ject-matter. 


—Perfect equity. An equitable title or right 
which lacks nothing to its completeness as a 
legal title or right except the formal convey- 
ance or other investiture which would make 
it cognizable at law; particularly, the equity 
or interest of a purchaser of real estate who 
has paid the purchase price in full and ful- 
filled all conditions resting on him, but has 
not yet received a deed or patent. See Shaw 
y. Lindsey, 60 Ala. 344; Smith v. Cockrell, 66 
Ala. 75. 


Equity of partners. A term used to desig- 
nate the right of each of them to have the 
firm’s property applied to the payment of the 
firm’s debts. Colwell v. Bank, 16 R. I. 288, 
17 A. 913. 


—Equity of redemption. The right of the 
mortgagor of an estate to redeem the same 
after it has been forfeited, at law, by a breach 
of the condition of the mortgage, upon paying 
the amount of debt, interest and costs. Na- 
Bu.Law Dicr.(3p Ep.) 


liable to many exceptions. 


` have executed them. 
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vassa Guano Co. v. Richardson, 26 S. ©. 401, 
2 S. E. 807; Sellwood v. Gray, 11 Or. 534, 5 
P, 196; Pace v. Bartles, 47 N. J. Eq. 170, 20 A. 
852; Simons v. Bryce, 10 8, C. 373; Ebelharr 
v. Tennelly, 118 Ky. 43, 80 S. W. 459, 460 
(citing Bouv.); Western Land & Cattle Co. v. 
National Bank of Arizona at Phoenix, 28 Ariz, 
270, 236 P. 725, 726. See, also, Mayer v. Farm- 
ers’ Bank, 44 Iowa, 212, 216; Walker v. King, 
44 Vt. 601, 612 (citing 4 Kent, Comm. 459); 
McKelvey v, Creevey, 72 Conn. 464, 45 A. 4, 5, 
(7 Am. St. Rep. 321; Higgs v. McDuffee, 81 
Or. 256, 158 P. 953; Lewis v. McBride, 176 
Ala, 134, 57 So. 705, 706; Banking Corp. of 
Montana v. Hein, 52 Mont. 238, 156 P. 1085, 
1086. 


—Equity to a settlement. The equitable right 
of a wife, when her husband sues in equity 
for the reduction of her equitable estate to 
his own possession, to have the whole or a 
portion of such estate settled upon herself 
and her children, Also a similar right now 
recognized by the equity courts as directly to 
be asserted against the husband. Also called 
the “wife’s equity.” Poindexter v. Jeffries, 
15 Grat, (Va.) 363; Clarke v. McCleary, 12 
Smedes & M. (Miss.) 354. 


Equity delights to do Justice, and that not by 
halves. Tallman v. Varick, 5 Barb. (N. Y.) 
277, 280; Story, Eq. Pl. § 72. 


Equity follows the law. Talb. 52. Equity 
adopts and follows the rules of law in all 
cases to which those rules may, in terms, be 
applicable. Equity, in dealing with cases of 
an equitable nature, adopts and follows the 
analogies furnished by the rules of law. A 
leading maxim of equity jurisprudence, which, 
however, is not of universal application, but 
Story, Eq. Jur. 
§ 64. American Brake Shoe & Foundry Co. 
v. New York Rys. Co. (C. C. A.) 298 F. 688, 
637; Marquette Cement Mining Co. v. Ogles- 
by Coal Co. (Ð. C.) 253 F. 107; Frink v. Com- 
mercial Bank of Emmettsburg, 195 Iowa, 
1011, 191 N. W. 513. 


Equity looks upon that as done which ought to 
have been done. 1 Story, Eq. Jur. § 64g. Equi- 
ty will treat the subject-matter, as to collat- 
eral consequences and incidents, in the same 
manner as if the final acts contemplated by 
the parties had been executed exactly as they 
ought to have been; not as the parties might 
Id. Gardiner v. Ger- 
rish, 23 Me. (10 Shep.) 46; Goodell v. Mon- 
roe, 87 N. J. Eq. 328, 100 A. 288, 240: Casey 
v. Cavaroe, 96 U. 8. 467, 24 L. Ed. 779; Ran- 
kin v. Rankin, 36 IN. 293, 87 Am. Dec. 205; 
Daly v. Lahontan Mines Co., 39 Ney. 14, 158 
P. 285, affirming judgment on rehearing 39 


- Nev. 14, 151 P. 514. 


Equity suffers not a right without a remedy. 
4 Bouvy, Inst. No. 3726; Engineers Const. Cor- 
poration v. Tolbert, 74 Colo. 542, 223 P. 56; 
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Graselli Chemical Company v. tna Explo- 
sives Co., 252 F. 456, 164 C. C. A. 380. ` 


EQUIVALENT, ađj. Equal in value, force, 
power, and.effect. Kelley v. Clark, 23 Idaho, 
1, 129 P. 921, 925, Ann. Cas. 1914C, 665. Hav- 
ing equal significance or being identical in ef- 
fect. In re Bonsall’s Estate, 283 Pa. 39, 135 
A. 724, 725. 


EQUIVALENT, n. In patent law. Any act 
or substance which is known in the arts as a 
proper substitute for some other act or sub- 
stance employed as an element in the inven- 
tion, whose substitution for that other act 
or substance does not in any manner vary 
the idea of means. It possesses three char- 
acteristics: It must be capable of perform- 
ing the same office in the invention as the act 
or substance whose place it supplies; it 
must relate to the form or embodiment alone 
and not affect in any degree the idea of means; 
and it must have been known to the arts at 
the date of the patent as endowed with this 
capability. Duff Mfg. Co. v. Forgie, 59 F. 772, 
8 C. ©. A. 261; Norton v. Jensen, 49 F. 868, 
10. C. A. 452; Imhaeuser v. Buerk, 101 U. S. 
655, 25 L. Ed. 945; Carter Mach. Co. v. Hanes 
(C. C.) 70 F. 859; Schillinger v. Cranford, 4 
Mackey (D. C.) 466; Stockham v. Duncan 
(C. C. A.) 226 F. 740, 743. 


For one device to be the equivalent of another, it 
must perform the same function in substantially the 
same way. Keller v. Adams-Campbell Co, (C. C. 
A.) 287 F. 838, 840; Remington Cash Reglster Co. v. 
National Cash Register Co. (D. C.) 6 F.(2d) 585, 592; 
William Shakespeare, Jr., Co. v.. Enterprise Mfg. 
Co. (D. C.) 211 F. 477, 481; Klauder-Weldon Dyeing 
Mach. Co. v. Giles (D. C.) 231 F. 746, 752. 

“Equivalents” in an art or process are such acts 
as, in accordance with preceding rules, are inter- 
changeable with those which the inventor has him- 
self employed. Superior Skylight Co. v, August 
Kuhnla (D. C.) 265 F. 282, 284. . 

An “equivalent,” in patent law, is not the same 
as @ “substitute.” McCaskey Register Co. v, Mantz 
(D. C.) 217 F, 415, 419. 


EQUIVOCAL. Having a double or several 
meanings or senses. See Ambiguity. 


EQUULEUS. A kind of rack for extorting 
confessions, 


EQUUS COOPERTUS. A horse equipped 
with saddle and furniture. 


ERABILIS. A maple tree. Not to be con- 


, founded with arabilis, (arable land.) 


ERASTIANS. The followers of Erastus. The 
sect obtained much influence in England, par- 
ticularly among common lawyers in the time 
of Selden. They held that offenses against 
religion and morality should be punished by 
the civil power, and not by the censures of the 
church or by excommunication. Wharton. 


ERASURE. The obliteration of words or 
marks from a written instrument by rubbing, 
scraping, or scratching them out. Also the 
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place in a document where a word or words 
have been so removed. The term is sometimes 
used for the removal of parts of a writing by 
any means whatever, as by cancellation; but 
this is not an accurate use. Cloud v. Hewitt, 
5 Fed. Cas. 1,085; Vallier v. Brakke, 7 S, D. 
348, 64 N. W. 180; In re Fergeson, 126 Misc. 
286, 213 N. Y. S. 656, 658. 


ERCISCUNDUS. In the civil law. To be di- 
vided. Judicium familie erciscunde, a suit 
for the partition of an inheritance. Inst. 4, 
17, 4. An ancient phrase derived from the 
Twelve Tables. Calvin. 


ERECT. One of the formal words of incor- 
poration in royal charters. “We do, incorpo- 
rate, erect, ordain, name, constitute, and es- 
tablish.” 


ERECTION. Raising up; building; a com- 
pleted building; to build; construct; set up. 
In a statute on the “erection” of wocden build- 
ings, this term does not include repairing, al- 
teration, enlarging, or removal. See Shaw v. 
Hitchcock, 119 Mass. 256; Martine v. Nelson, 
51 Ill, 422; Douglass v. Com., 2 Rawle (Pa.) 
264; Brown v. Hunn, 27 Conn. 334,. 71 Am. 
Dec. 71; McGary v. People, 45 N. Y. 160; 
Allen Theater & Realty Co. v. Hopkins, 37 R. 
I. 120, 90 A. 808, 812; State v. Elliott, 188 
Iowa, 71, 199 N. W. 270, 271; Kinney V. 
Ehrensperger, 16 Ala. App. 289, 77 So. 439, 
440; Escambia County v. Blount Const. Co., 
66 Fla. 129, 62 So. 650, 651; Flynn v. New 
York, W. & B. Ry. Co., 218 N. Y. 140, 112 N. 
E. 913, 914, Ann. Cas. 1918B, 588; Watson v. 
Greely, 69 Cal. App. 643, 232 P. 475, 479. 


ERGO. Lat. Therefore; hence; because. 


ERGOLABI. In the civil law. Undertakers 
of work; contractors. Cod. 4, 59. 


ERIACH. A term of the Irish Brehon law, 
denoting a pecuniary mulct or recompense 
which a murderer was judicially condemned 
to pay to the family or relatives of his vic- 
tim. It corfesponded to the Saxon “were- 
gild.” See 4 Bl. Comm. 313. 


ERIGIMUS. We erect. One of the words by 
which a corporation may be created in Eng- 
land by the king’s charter, 1 Bl. Comm. 473. 


ERMINE. By metonymy, this term is used 
to describe the office or functions of a judge, 
whose state robe, lined with ermine, is em- 
blematical of purity and honor without stain, 
Webster. 


ERNES. In old English law. The loose scat- 
tered ears of corn that are left on the ground 
after the binding. 


EROSION. The gradual eating away of the 
soil by the operation of currents or tides. 


Distinguished from submergence, which is the . 


disappearance of the. soil under the water and 
the formation of a navigable body over it. 


676 


Mulry v. Norton, 100 N. Y. 483, 3 N. E. 584, 53 
Am. Rep. 206; Pever v. Atchison, T. & S. F. 
Ry. Co., 100 Kan, 266, 164 P. 159, 161; State 
of Arkansas v. State of Tennessee, 246 U. 8. 
158, 38 S. Ct. 801, 304, 62 L. Ed. 688, L. R. A. 
1918D, 258. 


EROTOMANIA. See Insanity. 


ERRANT. Wandering; itinerant; applied 
to justices on circuit, and bailiffs at large, etc. 


ERRATICUM. In old law. A waif or stray; 
a wandering beast. Cowell. 


ERRATUM. Lat. Error. Used in the Latin 
formula for assigning errors, and in the reply 
thereto, “in nullo est erratum,” i. e., there was 
no error, no error was committed. 


ERRONEOUS. Involving error; deviating 
from the law. This term is never used by 
courts or law-writers as designating a corrupt 
or evil act. Thompson v. Doty, 72 Ind. 338; 
U.S. v. Sakharam Ganesh Pandit (C. ©, A.) 15 
F.(2d) 285, 286. 


ERRONICE. Lat. HErroneously; through er- 
ror or mistake. 


ERROR. A mistaken judgment or ineorrect 
belief as to the existence or effect of matters 
of fact, or a false or mistaken conception or 
application of the law. 

Such a mistaken or false conception or ap- 
plication of the law to the facts of a cause 
as will furnish ground for a review of the 
proceedings upon a writ of error; a mistake 
of law, or false or irregular application of it, 
such as vitiates the proceedings and warrants 
the reversal of the judgment. 

Error is also used as an elliptical expression 
for “writ of error;” as in saying that error 
lies; that a judgment may be reversed on er- 
ror. 

Assignment of Errors 


In practice. The statement of the plain- 
tiff’s ease on a writ of error, setting forth the 
errors complained of; corresponding with the 
declaration in an ordinary action. 2 Tidd, Pr. 
1168; 3 Steph. Comm. 644. Wells v. Martin, 
1 Ohio St. 388; Lamy y. Lamy, 4 N. M. 
(Johns.) 48, 12 Pac. 650. A specification of 
the errors upon which the appellant will rely, 
with such fullness as to give aid to the court 
in the examination of the transcript. Squires 
v. Foorman, 10 Cal. 298; Underwood v. Hogg 
(Tex, Civ. App.) 261 S. W. 556, 558; Streeter 
v. State, 89 Fla, 400, 104 So. 858, 859; Bena- 
vides v. Garcia (Tex. Civ. App.) 283 S. W. 
611, 614; Salene v. Isherwood, 74 Or. 35, 144 
P. 1175, 1176; Helms v. Cook, 62 Ind. App. 


‘629, 111 N. E. 682, 683; Wine v. Jones, 183 


Iowa, 1166, 168 N. W. 318, 820; State v. Reif- 
steck, 317 Mo. 268, 205 S. W. 741, 742. 


: Clerical Error 
See Clerical. 
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Common Error 


(Lat. communis error, q. v.) An error for 
which there are many precedents. “Common 
error goeth for a law.” Finch, Law, b. 1, è 
8, no. 54. “Common errors” are that the 
declaration is insufficient in law to maintain 
the action, and that judgment was given for 
plaintiff instead of defendant, or vice versa. 
Margolies v. Goldberg, 101 N. J. Law, 75, 127 
A. 271, 272. 

Cross-Errors 


Errors assigned by the respondent in a writ 
of error, or appellee. 


Error Apparent of Record 


Plain, fundamental error that goes to the 
foundation of the action irrespective of the 
evidence; an obvious misapprehension of the 
applicable law. Kenedy Mercantile ‘Co. v. 
Ainsworth (Tex. Civ. App.) 281 8. W. 637; 
In re Brown (D. C.) 213 F. 701, 702; Stephen- 
ville, N. & S. T. R. Co. v. Wheat (Tex. Civ. 
App.) 173 S. W. 974, 977; Consolidated Kan- 
sas City Smelting & Refining Co. v. Schulte 
(Tex. Civ. App.) 176 S. W. 94, 86; Stewart v. 
McAllister (Tex. Civ. App.) 209 S. W. 704, 706; 
Provident Life & Accident Ins. Co. v. John- 
son (Tex. Civ. App.) 235 S. W. 650, 652. 


Error Coram Nobis 


Error committed in the proceedings “be- 
fore us;” i. e., error assigned as a ground for 
reviewing, modifying, or vacating a judgment 
in the same court in which it was rendered. 


Error Coram Vobis 


Error in the proceedings “before you;” 
words used in a writ of error directed by a 
court of review to the court which tried the 
cause. 

Error in Fact 


In judicial proceedings, error in fact oc- 
curs when, by reason of some fact which is 
unknown to the court and not apparent on 
the record (e. g., the coverture, infancy, or 
death of one of the parties), it renders a judg- 
ment which is void or voidable. Cruger v. 
McCracken, 87 Tex. 584, 30 S. W. 537; Kihl- 
holz v. Wolff, 8 Ill. App. 371; Kasson v. Mills, 
8 How. Prac. (N. Y.) 379; Tanner v. Marsh, 
53 Barb. (N. Y.) 440. 


Error in Law 


An error of the court in applying the law 
to the case on trial, e. g., in ruling on the ad- 
mission of evidence, or in charging the jury. 
McKenzie v. Bismarck Water Co., 6 N. D. 361, 
T1 N. W. 608; Scherrer v. Hale, 9 Mont. 63, 
22 Pac. 151; Campbell v. Patterson, 7 Vt. 89. 


Error Nominis 


Error of name. A mistake of detail in the 
hame of a person; used in contradistinction 
to error de persona, a mistake as to identity. 


ERROR 


Error of Law 


He is under an error of law who is truly 
informed of the existence of ‘facts, but who 
draws from them erroneous conclusions. of 
law. Civ. Code La. art. 1822, Mowatt v.. 
Wright, 1 Wend. (N. Y.) 360, 19 Am. Dec. 508. 


Error of Fact 


That is called “error of fact” which pro- 
ceeds either from ignorance of that which 
really exists or from a mistaken belief in the 
existence of that which hag none. Civ. Code. 
La. art. 1821. See Norton v. Marden, 15 Me. 
45, 32 Am. Dec. 132; Mowatt v. Wright, 1 
Wend. (N. Y.) 360, 19 Am. Dec. 508. Finding 
of fact contrary to the weight of the evi- 
dence is an error of fact. Wear v. Imperial. 
Window Glass Co. (C. C. A.) 224 F. 60, 62, 

Cf. Error in fact, supra. 


Error, Writ of. 
See Writ of Error. 


Errors Excepted 


A phrase appended to an account stated, in 
order. to excuse Slight mistakes or oversights, 


Fundamental Error 


In appellate practice. Error which goes to 
the merits of the plaintiff's cause of action, 
and which will be considered on review, 
whether assigned as error or not, where the 
justice of the case seems to require it. Holly- 
wood v, Wellhausen, 28 Tex. Civ. App. 541, 
68 S. W. 329; Goodhue v. Fuller (Tex. Civ. 
App.) 193 S. W. 170, 172. Error in law ap- 
parent on the face of the record. Holloman 
v. Black (Tex. Civ. App.) 188 S. W. 973; St. 
Louis Southwestern Ry. Co. of Texas v. An- 
derson (Tex. Civ. App.) 206 S. W. 696, 698. 


Harmful Error 


Error which more probably than improb- 
ably affected the verdict or judgment prejudi- 
cially to the party complaining. Ashby v. 
Virginia Ry. & Power. Co., 188 Va. 310, 722 S. 
E. 104, 110. 

Harmless Error 


In appellate practice.. An error committed 
in the progress of the trial below, but which 
was not prejudicial to the rights of the party 
assigning it, and for which, therefore, the 
court will not reverse the judgment, as, where 
the error was neutralized or corrected by sub- 
sequent,proceedings in the case, or where, nót- 
withstanding the error, the particular issue 
was found in that party’s favor, or where, 
even if the error had not been committed, he 
could not have been legally entitled to prevail. 


Invited Error 


In appellate practice. The principle of “in- 
vited error” is that if, during the progress of 
a cause, a party requests or moves the court 
to make a ruling which is actually erroneous, 
and thé court does so, that party cannot. take 
advantage of the error on appeal or review. 


ERROR 


Gresham v. Harcourt, 98 Tex. 149, 53 S. W. 
1019. 
Judicial Errors 


Errors into which the court itself falls. 
State v. District: Court of Second Judicial 
District in and for Silver Bow County, 55 
Mont, 324, 176 P. 608, 609. 


- Reversible Error 


In appeliate practice. Such an error as 
warrants the appellate court in reversing the 
jJudgmeut before it; substantial error, that 
which reasonably might have prejudiced the 
party complaining, Condello vy. U. S. (C. C. 
A.) 297 F. 200, 201; Shinn v. United Rys. Co. 
of St. Louis, 248 Mo. 178, 154 S. W. 103, 105; 
New Mexican R. Co, v. Hendricks, 6 N. M. 
611, 30 Pac. 901. 


Technical Error 


In appellate practice. A merely abstract or 
theoretical error, which is practically not in- 
jurious to the party assigning it. Epps v. 
State, 102 Ind, 539, 1 N. E. 491. 


Error fucatus nuda veritate in multis est prob- 
abilicr; et sepenumero rationibus vincit verita- 
tem error. Error artfully disguised [or color- 
ed] is; in many instances, more probable than 
naked truth; and frequently error over- 
whelms truth by [its show of] reasons. 2 
Cake, 73. 


Error juris nocet. Error of law injures. A 
mistake of the law has an injurious effect; 
that is, the party committing it must suffer 
the consequences. Mackeld. Rom. Law, § 178; 
1 Story, Eq. Jur. § 139, note. 


Error nominis nunquam nocet, si de identitate 
rei constat. A mistake in the name of a thing 
is never prejudicial, if it be clear as to the 
identity of the thing itself, [where the thing 
intended is certainly known.] 1 Duer, Ins. 
171. This maxim is applicable only where 
the means of correcting the mistake are ap- 
parent on the face of the instrument to be 
construed. Id, 


Error qui non resistitur approbatur. An error 
which is not resisted or opposed is approved. 
Doct. & Stud. c. 40. 


Errores ad sua principia referre, est refellere. 
To refer errors to their sources is to refute 
them. 3 Inst. 15. To bring errors to their be- 
ginning is to see their last. ‘ 


Errores scribentis nocere non debent. The mis- 
takes of the writer ought not to harm. Jenk. 
Cent. 324. 


ERTHMIOTUM. In old English law. A meet- 
ing of the neighborhood to compromise differ- 
ences among themselves; a court held on the 
boundary of two lands. 


Eruhbescit lex filios castigare parentes. 8 Coke, 
116. The law blushes when children correct 
their parents. 
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ESBRANCATURA. In old law. A cutting 
off the branches or boughs of trees. Cowell; 
Spelman. 


ESCALDARE. To scald. It is said that to 
scald hogs was one of the ancient tenures in 
serjeanty. Wharton. 


ESCAMBIO. In old English law. A writ of 
exchange. A license in the shape of a writ, 
formerly granted to an English merchant to 
draw a bill of exchange on another in foreign 
parts. Reg. Orig. 194. 


ESCAMBIUM. An old English law term, sig- 
nifying exchange. 


ESCAPE. The departure or deliverance out 
of custody of a person who was lawfully im- 
prisoned, before he is entitled to his liberty 
by the .process of law. 

The voluntarily or negligently allowing any 
person lawfully in confinement to leave the 
place. 2 Bish. Crim. Law, § 917. 

Escapes are either voluntary or negligent. 
The former is the case when the keeper vol- 
untarily concedes to the prisoner any liberty 
not authorized by law. The latter is the case 
when the prisoner contrives to leave his pris- 
on by forcing his way out, or any other 
means, without the knowledge or against the 
will of the keeper, but through the latter’s 
carelessness or the insecurity of the building. 
Cortis v. Dailey, 47 N. Y. S. 454, 21 App. Div. 
1; Lansing v. Fleet, 2 Johns, Cas. (N. Y.) 8, 
1 Am. Dec. 142; Atkinson v. Jameson, 5 
Term, 25; Butler v. Washburn, 25 N. H. 258; 
Martin v. State, 32 Ark. 124; Adams v. Tur- 
rentine, 30 N. C.147; In re Rigg, 95 N. J. Eq. 
341, 123 A. 243, 244; State v. Cahill, 196 Iowa, 
486, 194 N. W. 191, 193; U. S. v. Hoffman 
(D. C.) 18 F.(2d) 269, 270; Whitaker v. Com- 
monwealth, 188 Ky. 95, 221 S. W. 215, 216, 10 
A. L. R. 145; State v. Pace, 192 N. C. 780, 
186 S. E. 11, 12; People v. Quijada, 53 Cal. 
App. 39, 199 P. 854; Brady v. Hughes, 181 N. 
C. 234, 106 8. E, 829, 830; Hefler v. Hunt, 
120 Me. 10, 112 A. 675, 677; Ex parte Eley, 
9 OEL Cr. 76, 130 P. 821, 823. 

To flee from; to avoid; to get out of the 
way, as to flee to avoid arrest. Love v. Bass, 
145 Tenn. 522, 238 S. W. 94, 96. 


ESCAPE FROM PRISON. A prisoner serving 
a sentence of imprisonment in a state prison 
is, in contemplation of law, a prisoner there- 
in, as well when at work outside under the 
surveillance of prison guards as when confined 
within its walls, so that if he escapes when 
outside he escapes from a prison within Pen. 
Code, §§ 106, 787. Bradford v. Glenn, 188 Cal. 
350, 205 P. 449; People v. Vanderburg, 67 Cal. 
App. 217, 227 P. 621. 


ESCAPE WARRANT. In English practice. 
This was 4 warrant granted to retake a pris- 
onér committed to the custody of the king’s 
prison. who had escaped therefrom. It was: 
obtained on affidayit from the judge of the 
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court in which the action had been brought, 
and was directed to all the sheriffs through- 
out England, commanding them to retake the 
prisoner and commit him to gaol when and 
where taken, there to remain until the debt 
was satisfied. Jacob; Brown. 


ESCAPE WAY. Passageway. leading from 
the inside to the outside of the mine. Rob- 
erts v. Tennessee Coal, Iron & R. Co. (C. O. 
A.) 255 F. 469, 471; Robinson v. Maryland 
Coal & Coke Co., 196 Ala. 604, 72 So. 161, 162. 


ESCAPIO QUIETUS. In old English law. 
Delivered from that punishment which by the 
laws of the forest lay upon those whose beasts 
were found upon forbidden land. Jacob. 


ESCAPIUM. That which comes by chance 
or accident. Cowell. 


ESCEPPA. A measure of corn. Cowell. 


Eschata derivatur a verbo Gallico eschoir, quod 
est accidere, quia accidit domino ex eventu et 
ex insperato. Co. Litt. 98. Escheat is de- 
rived from the French word “eschoir,” which 
signifies to happen, because it falls to the 
lord from an event and from an unforeseen 
circumstance. 


Eschætæ vulgo dicuntur qua decidentibus [is 
qua de rege tenent, cum non existit ratione san- 
guinis heres, ad fiscum relabuntur.. Co. Litt. 
13. Those things are commonly called “es- 
cheats” which revert to the exchequer from 
a failure of issue in those who hold of the 
king, when there does not exist any heir by 
consanguinity. 


ESCHEAT. 
in Feudal Law 


Escheat is an obstruction of the course of 
descent, and consequent determination of the 
tenure, by some unforeseen contingency, in 
which case the land naturally results back, 
by a kind of reversion, to the original grantor, 
or lord of the fee. 2 Bl. Comm. 15; Wallace 
v. Harmstad, 44 Pa. 501; Marshall v. Love- 
lass, 1 N. C. 445; In re Maitbie, 169 N. Y. 
S. 339, 342, 102 Misc. 575; Kavanaugh v. 
Ccohoes Power & Light Corporation, 187 N. 
Y. S. 216, 231, 114 Mise. 590. 

It is the casual deseent, in the nature of 
forfeiture, of lands and tenements within his’ 
manor, to a lord, either on failure of issue of 
the tenant dying seised or on account of the 
felony of such tenant. Jacob. 

Aiso the land or fee itself, which thus fell 
pack to the lord. Such lands were called 
“excadentie,” or “terre excadentiales.” Fle- 
ta, lib. 6, ¢. 1; Co. Litt. 13a. 


in American Law 


Escheat signifies a reversion of property 
to the state in consequence of a want of any 
- individual] competent te inherit. The state 
is deemed to oceupy the place and hold the 
rights of the feudal lord. See 4 Kent, Comm. 


ESCROW 
498, 424. “Hughes v. ‘State, 41 Tex. 17; Crane 
v. Reeder, 21 Mich. 70, 4 Am. Rep. 430; Civ. 
Code Ga. 1895, § 3575 (Civ. Code 1910, § 4155) ; 


Center v. Kramer, 112 Ohio St. 269, 147 N. E. 
602, 604. 


“Escheat at feudal.Jaw waa the right of the lord 
of a fee to re-enter upon the same when it became 
vacant by the extinction of the blood of the tenant. 
This extinction might either be per defectum san- 
guinis or else per delictum tenentis, where the 
course of descent was broken by the corruption of 
the blood of the tenant. As a fee might be holden 
either of the crown or from some inferior lord, the 
escheat was ‘not always to the crown. The word 
‘escheat,’ in this country, at the present time, mere- 
ly indicates the preferable right of the state to an 
estate left vacant, and without there being any one 
in existence able to make claim thereto,” 29 Am. 
Dec, 232, note. 


In General 


—Escheat, writ of. A writ which anciently 
lay for a lord, to recover possession of lands 
that had escheated to him, Reg. Orig. 164b; 
Fitzh. Nat. Brev. 143. 


—Single escheat. When all a person’s mov- 
ables fall to the crown, as a casualty, because 
of his being declared rebel. Wharton. 


ESCHEATOR. In English law. The name 
of an officer who was appointed in every coun- 
ty to look after the escheats which fell due 
to the king in that particular county, and 
to certify the same into the exchequer. An 
escheator could continue in office for one 
year only, and was not re-elegible until three 
years, There does not appear to exist any 
such officer at the present day. Brown. See 
10 Vin, Abr. 158; Co. Litt. 13b. 


ESCHECCUM. In old English law. A jury 
or inquisition. 


ESCHIPARE. To build or equip. Du Cange. 


ESCOT. A tax formerly paid in boroughs 
and corporations towards the support of the 
community, which is called “scot and lot.” 


ESCRIBANO. In Spanish law. An officer, 
resembling a notary in French law, who has 
authority to set down in writing, and verify 
by his attestation, transactions and contracts 
between private persons, and also judicial acts 
and proceedings. 


ESCRITURA. In Spanish law. <A written in- 
strument. Every deed that is made by the 
hand of a public escribano, or notary of a 
corporation or council (concejo,) or sealed 
with the seal of the king or other authorized 


persons. White, New Recop. b. 8, tit. 7, c. 5. 
ESCROQUERIE. Fr. Fraud, swindling, 
cheating. ' 


ESCROW. A scroll, writing, or deed, deliv- 
ered by the grantor into the hands of a third 
person, to be held by the latter until the hap- 
pening of a contingency or performance of a 


ESCROW 


condition, and ‘then by him delivered to the 
grantee. Thomas v. Sowards, 25 Wis. 631; 
Patrick v. McCormick, 10 Neb. 1, 4 N. W. 312; 
Cagger v. Lansing, 57 Barb. (N. Y.) 427; 
Davis v. Clark, 58 Kan. 100, 48 P. 563; Easton 
v. Driscoll, 18 R. I. 318, 27 A. 445; Green v. 
Priddy, 112 Tex. 567, 250 S. W. 656, 660; 
Yost v. Miller, 74 Ind. App. 673, 112 N. E. 
487, 488; Main v. Pratt, 276 Tl. 218, 114 N. E. 
576, 578; McPherson v. Barbour, 93 Or. 509, 
183 P. 752, 755; Morgan v. Wolpert, 164 Ga. 
462, 139 S. D. 15, 17; Eason v. Walter, 118 
Ok1 37, 246 P. 865, 867; Meade v. Robinson, 
234 Mich. 322, 208 N. W. 41, 42; Ullendorff v. 
Graham, 80 Fla. 845, 87 So. 50, 52; Foulkes 
v. Sengstacken, 83 Or. 118, 168 P. 311, 314; 
Roach v. A. D. Malone Mercantile Co., 135 
Ark. 69, 204 S. W. 971, 973; Williams v. 
Hitcheock, 86 Wash. 536, 150 P. 1143, 1145; 
Minnesota & Oregon Land & Timber Co. v. 
Hewitt Inv. Co. (D.'C.) 201 F. 752, 759; Home 
Ins. Co. of New York v. Wilson, 210 Ky. 237, 
275 S. W. 691, 6938; Weisenberger v. Hueb- 
ner, 264 Pa. 316, 107 A. 763, 764; Bailey v. 
Security Trust Co., 179 Cal. 540, 177 P. 444, 
447; Glendenning v. Slayton, 55 Mont. 586, 
179 P, 817, 819; Seifert v. Lanz, 29 N. D. 139, 
150 N. W. 568, 570. 

The state or condition of a deed which is 
conditionally held by a third person, or the 
possession and retention of a deed by a third 
person pending a condition; as when an in- 
strument is said to be delivered ‘in escrow.” 
This use of the term, however, is a perversion 
of its meaning. 


A grant may be deposited by the grantor with a 
third person, to be delivered on the performance 
of a condition, and on delivery by the depositary 
it will take effect. While in the possession of the 
third person, and subject to condition, it is called 
an “escrow.” Civil Code Cal. § 1057; 
N. D. 1918, § 6498; Comp. Laws 5. D. 1929, § 527. 


ESCROWL. In old English law. An escrow; 
a scroll. “And deliver the deed to a strang- 
er, as an escrowl” Perk. c. 1, § 9; Id. « 
2, §§ 187, 138. 


.ESCUAGE. Service of the shield. One of 
the varieties of tenure in knight’s service, 
‘the duty imposed being that of accompanying 
the king to the wars for forty days, at the 
tenant’s own charge, or sending a substitute. 
In later times, this service was commuted for 
a certain payment in money, which was then 
called “escuage certain.” See 2 Bl. Comm. 74, 
75. 


ESCURARE. To scour or cleanse. Cowell. 
ESGLISE, or EGLISE. A church, Jacob. 


ESKETORES. Robbers, or destroyers of oth- 
er men’s lands and fortunes. Cowell. 


ESKIPPAMENTUM. Tackle or furniture; 
-outfit. Certain towns in England were bound 
to furnish certain ships at their.own expense 
and with double skippage or tackle.. Cowell, 


Comp. Laws . 
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ESKIPPER, ESKIPPARE. To ship. 


ESKIPPESON. Shippage, or passage by sea. 
Spelled, also, “skippeson.” Cowell. 


ESLISORS. See Elisors. 


ESNE. In old law. A hireling of servile 
condition. 


ESNECY. Seniority; the condition or right 
of the eldest; the privilege of the eldest-born. 
Particularly used of the privilege of the eld- 
est among coparceners to make a first choice 
of purparts upon a voluntary partition. 


ESPEDIENT. In Spanish law. A junction 
of all the separate papers made in the course 
of any one proceeding and which remains 
in the office at the close of. it. Castillero v. U. 
S., 2 Black 109, 17 L. Ed. 360. 


ESPERA. A period of time fixed by law or 
by a court within which certain acts are to 
be performed, e. g., the production of papers, 
payment of debts, etc. 


ESPERONS. L. Fr. Spurs. 


ESPLEES. An old term for the products 
which the ground or land yields; as the hay 
of the meadows, the herbage of the pasture, 
corn of arable fields, rent and services, ete, 
The word has been anciently applied to the 
land itself. Jacob; Fosgate v. Hydraulic 
Co., 9 Barb. (N. Y.) 298. 


ESPOUSALS. A mutual promise between a 
man and a woman to marry each other at 
some other time. It differs from a marriage, 
because then the contract is completed. 
Wood, Inst. 57. l 


ESPURIO. Span. In Spanish law. A spur- 
ious child; one begotten on a woman who has 
promiscuous intercourse with many men. 
White, New Recop. b. 1, tit. 5, e. 2, § 1. 


ESQUIRE. In English law. A title of dig- 
nity next above gentleman, and below knight. 
Also a title of office given to sheriffs, ser- 
jeants, and barristers at law, justices of the 
peace, and others. 1 Bl. Comm. 406; 3 Steph. 
Comm. 15, note; Tomlins. On the use of this 
term in American law, particularly as ap 
plied to justices of the peace and other in- 
ferior judicial officers, see Call v. Foresman, 
5 Watts (Pa.) 331; Christian v. Ashley Coun- 
ty, 24 Ark. 151; Com. v. Vance, 15 Serg. & 
R. (Pa.) 37. 


ESSARTER. L. Fr. To cut down woods to 
clear land of trees and underwood; prop- 
erly to thin woods, by cutting trees, etc., at 
intervals. Spelman. See Assart. - 


ESSARTUM. Woodlands turned into tillage 
by uprooting the trees and removing the un- 
derwood., 


. ESSENCE. That. which is indispensable. 


Pittsburgh Iron & Steel Foundries. Co. v. 
Seaman-Sleeth Co. (D. C.). 236 F, 756, T57. 
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ESSENCE OF THE CONTRACT. Any condi- 
tion or stipulation in a contract which is mu- 
tually understood and agreed by the parties 
to be of such vital importance that a sufficient 
performance of the contract cannot be had 
without exact compliance with it is said to be 
“of the essence of the contract.” Flatow, 
Riley & Co. v. Roy Campbell Co. (Tex. Com, 
App.) 280 S. W. 517, 520; Dayvault & New- 
some v. Townsend (Tex. Civ. App.) 244 8. W. 
1108, 1110. 


ESSEND!I QUIETUM DE TOLONIO. A writ 
to be quit of toll; it lies for citizens and 
burgesses of any city or town who, by char- 
ter or prescription, ought to be exempted 
from toll, where the same is exacted of them. 
Reg. Orig. 258. 


ESSENTIAL. Indispensably necessary; im- 
portant in the highest degree; requisite. 
Pittsburgh Iron & Steel Foundries Co. v. Sea- 
man-Sleeth Co. (D. C.) 236 F. 756, 757; Sol- 
ter v. Macmillan, 147 Md. 580, 128 A. 356, 358. 


ESSOIN, v. In old English practice. To 
present or offer an excuse for not appearing 
in court on an appointed day in obedience 
to a summons; to cast an essoin. Spelman. 
This was anciently done by a person whom 
the party sent for that purpose, called an 
“essoiner.” 


ESSOIN, n. In old English law. An excuse 
for not appearing in court at the return of 
the process.. Presentation of such excuse. 
Spelman; 1 Sel. Pr. 4; Com. Dig. ‘“Hixoine,” 
B 1. Essoin is not now allowed at all in per- 
sonal actions. 2 Term, 16; 16 East, Ta; 
3 Bl. Comm. 278, note. 


—Essoin day. Formerly the first general re- 
turn-day of the term, on which the courts sat 
to receive essoins, $. e., excuses for parties 
who did not appear in court, according to the 
summons of writs. 3 Bl. Comm. 278; Boote, 
Suit at Law, 130; Gilb. Com. Pl. 13; 1 Tidd, 
Pr. 107. But, by St. 11 Geo. IV. and 1 Wm. 
IV. c. 70, $ 6, these days were done away with, 
as a part of the term. 


—Essoin de malo vilia is when the defendant 
is in court the first day; but gone without 
Pleading, and being afterwards surprised by 
sickness, ete., cannot attend, but sends two 
essoiners, who openly protest in court that 
he is detained by sickness in such a village, 
that he cannot come pro lucrari and pro per- 
dere; and this will be admitted, for it lieth 
on the plaintiff to prove whether the essoin 
is true or not. Jacob. 


—Essoin roll. A roll upon which essoins were 
formerly entered, together with the day to 
which they were adjourned. Boote, Suit at 
Law, 180; Rose. Real Act. 162, 163; Gilb. 
Com. PL 18. 


ESTABLISH 


ESSOINIATOR. 


A person who made an es- 
soin. ; 


Est aliquid quod non oportet etiam si licet; 
quicquid vero non licet certe non oportet. Hob. 
159. There is that which is not preper, even 
though permitted; but whatever is not per- 
mitted is certainly not proper. 


EST ASCAVOIR. It is to be understood or 
known; “it is to-wit.” Litt. §§ 9, 45, 46, 57, 
59. A very common expression in Littleton, 
especially at the commencement of a section; 
and, according to Lord Coke, “it ever teach- 
eth us some rule of law, or general or sure 
leading point.” Co. Litt. 16. 


Est autem jus publicum et privatum, quod ex 
naturalibus preéeptis aut gentium, aut civilibus 
est collectum; et quod in jure scripto jus ap- 
pellatur, id in lege Angliæ rectum esse dicitur. 
Public and private law is that which is col- 
lected from natural precepts, on the one hand 
of nations, on the other of citizens; and that 
which in the civil law is called “jus,” that, in 
the law of England, is said to be right. Co. 
Litt. 558. 


Est autem vis legem simulans. 
also put on the mask of law. 


Violence may. 


Est ipsorum legislatorum tanguam viva vox. 
The voice of the legislators themselves is like 
the living voice; that is, the language of a 
statute is to be understood and interpreted 
like ordinary spoken language. 10 Coke, 
101%. 


Est quiddam perfectius in rebus licitis. Hob. 
159. There is something more perfect in 
things allowed. 


ESTABLISH. This word occurs frequently 
in the constitution of the United States, and 
it is there used in different meanings: (1) To 
settle firmly, to fix unalterably; as to estab- 
lish justice, which is the avowed object of 
the constitution. (2) To make or form; as 
to establish a uniform rule of naturalization, 
and uniform laws on. the subject of bank- 
ruptcies, which evidently does not mean that 
these laws shall be unalterably established 
as justice. (8) To found, to create, to regu- 
late; as: “Congress shall have power to es- 
tablish post-roads and post-offices.” (4) To 
found, recognize, confirm, or admit; as: 
“Congress shall make no law respecting an 
establishment of religion.” (5) To create, to 
ratify, or confirm; as: “We, the people,” etc., 
“do ordain and establish this constitution.” 
1 Story, Const. § 454. And see Dickey v. 
Turnpike Co., 7 Dana (Ky.) 125; Ware v. U. 
S., 4 Wall. 632, 18 L. Ed. 389 ; U.S. v. Smith, 
4 N. J. Law, 33. 

To settle or fix firmly; 
nent footing; found; create; put beyond 
doubt or dispute; prove; convince. Smith v. 
Forrest, 49 N. H. 230; State v. Board of Trust. 
of Vanderbilt University, 129 Ténn. 279, 164 
5. W. 1151, 1170; Rowley v. Braly (Tex. Civ. 


place on a perma- 


ESTABLISHMENT, ETABLISSEMENT 


App.) 286 S. W. 241, 245; Torian v. Ashford, 
216 Ala. 85, 112 So. 418, 421; Village of Villa 
Park v. Wanderer’s Rest Cemetery Co., 316 
Ill. 226, 147 N. E. 104, 106; Carl v. Settegast 
(Tex. Civ. App.) 211 8. W. 506, 519; Sanders 
v. Farrier (Tex. Civ. App.) 271 S. W. 293, 298; 
Thompson v. U. S. (C. O. A.) 283 F. 895, 899. 


ESTABLISHMENT, ETABLISSEMENT. An 
ordinance or statute. Especially used of those 
ordinances or statutes passed in the reign of 
Edw. I. 2 Inst. 156; Britt. c. 21. 


Etablissement is also used to denote the settle- 
ment of dower by the husband upon his wife. Britt. 
© 102. 


Institution, place where conducted and 
equipment; industrial plant and appurte- 
nances; place of business and fixtures; resi- 
dence with grounds, furniture, equipage, ete. 
State v.. Scullin-Gallagher Iron & Steel Co. 
268 Mo. 178, 186 S. W. 1007, 1008, Ann. Cas. 
1918E, 620; Benjamin Rose Institute v. My- 
ers, 92 Ohio St. 252, 110 N. E. 924, 927, L. R. 
A. 1916D, 1170; McNabb v. Clear Springs 
Water Co., 239 Pa. 502, 87 A. 55; McElhone 
v. Philadelphia Quartette Club, 53 Pa. Super. 
Ct, 262,.266; McClary v. Knight, 73 W. Va. 
385, 80 S. E. 866, 867; Williams Bros. Mfg. 
Co. v. Naubue Fire Dist., 92 Conn. 672, 104 
A, 245, 246; Harter v. Johnson, 122 S. C. 96, 
115 S. E. 217, 230; Waterman Lumber Co. v. 
Beatty, 110 Tex. 225, 218 S. W. 363, 364; Gal- 
veston, H. & H. R. Co. v. Anderson (Tex. Civ. 
App.) 229 S. W. 998, 999; Henderson v. He- 
man Const. Co., 198 Mo. App. 423, 199 S. W. 
1045, 1048; Plew v. James Horrabin & Co. 
176 Iowa, 584, 157 N. W. 453. 


ESTABLISHMENT OF DOWER. The assur- 
ance of dower made by the husband, or his 
friends, before or ‘at the time of the marriage. 
Britt. ce, 102, 103. 


ESTACHE. A bridge or stank of stone or 
timber. Cowell. 


ESTADAL. In Spanish law. In Spanish 
America, a measure of land of sixteen square 
varas, or yards. 2 White, Recop. 139. 


ESTADIA (or Sobrestadia). In Spanish law. 
Delay in a voyage, or in the delivery of cargo, 
caused by the charterer or consignee, for 
which demurrage is payable. The time for 
which the party who has chartered a vessel, 
or is hound to receive the cargo, has to pay 
demurrage on account of his delay in the ex- 
ecution of the contract. 


ESTANDARD. L. Fr. A standard (of 
weights and measures.) So called because it 
stands constant and immovable, and hath all 
other measures coming towards it for their 
conformity. Termes de la Ley. 


ESTANQUES. ‘Wears (weirs) or kiddies in 
rivers, 
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The interest which any one has in lands, 
or in any other subject of property. 1 Prest. 
Est. 20. And see Van Rensselaer v. Pouch- 
er, 5 Denio (N. Y.) 40; Beall v. Holmes, 6 
Har. & J. (Md.) 208; Mulford v. Le Franc, 26 
Cal. 108; Robertson v. VanCleave, 129 Ind. 
217, 22 N. E. 899, 29 N. E. 781, 15 L. R. A. 
68; Ball v. Chadwick, 46 Ill. 81; Cutts v. 
Com., 2 Mass. 289; . Jackson v. Parker, 9 Cow. 
(N. Y.) 81. An estate in lands, tenements, and 
hereditaments signifies such interest as the 
tenant has therein. 2 Bl Comm. 108. The 
condition or circumstance in which the own- 
er stands with regard to his property. 2 
Crabb, Real Prop. p. 2, § 942. In this sense, 
“estate” is constantly used in conveyances in 
connection with the words “right,” “title,” and 
“interest,” and is, in a great degree, synony- 
mous with all of them. See Co. Litt. 345. 


The degree, quantity, nature, and extent of in- 
terest which a person has in real property is usu- 
ally referred to as an estate, and it varies from ab- 
solute ownership down to naked possession. Nichol- 
son Corporation v. Ferguson, 243 P. 195, 200, 114 OKL 
10. 


—Classification. Estates, in this sense, may 
be either absolute or conditional. An absolute 
estate is a full and complete estate (Cooper v. 
Cooper, 56 N. J. Eq. 48, 88 A. 198) or an es- 
tate in lands not subject to be defeated upon 
any condition, In this phrase the word “abso- 
lute” is not used legally to distinguish a fee 
from a life-estate, but a qualified or condition- 
al fee from a fee simple. Greenawalt v. 
Greenawalt, 71 Pa. 483. A conditional es- 
tate is one, the existence of which depends 
upon the happening or not happening of some 
uneertain event, whereby the estate may be 
either originally created, or enlarged, or final- 
ly defeated. 2 BL Comm. 151. Estates are 
also classed as executed or erecutory. The 
former is an estate whereby a present inter- 
est passes to and resides in the tenant, not de- 
pendent upon any subsequent circumstance or 
contingency. They are more commonly called 
“estates in possession.” 2 Bl, Comm. 162. An 
estate where there is vested in the grantee a 
present and immediate right of present or 
future enjoyment. An executory estate is an 
estate or interest in lands, the vesting or en- 
joyment of which depends upon some future 
contingency. - Such estate may be an egecu- 
tory devise, or an executory remainder, which 
is the same as a contingent remainder, be- 
cause no present interest passes. Further, 
estates may be legal or equitable. The for- 
mer is that kind of estate which is properly 
cognizable in the courts of common law, 
theugh noticed, also, in the courts of equity. 
1 Steph. Comm. 217. And see Sayre’ v. Moh- 
ney, 30 Or. 238, 47 P. 197; In re Qualifica- 
tions of Electors, 19 R. 1. 387, 85 A. 213. An 
equitable estate is an estate an interest in 
which can only be enforced in-a court of chan- 
ery. Avery v. Dufrees, 9 Ohio, 145. That is 
- properly an equitable estate or interest for 
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which a court of equity affords the only rem- 
edy; and of this nature, especially, is the 
benefit of every trust, express or implied, 
which is not converted into a legal estate 
by the statute of uses. The rest are equities 
of redemption, constructive trusts, and all 
equitable charges. Burt. Comp. e. 8. Brown 
v. Freed, 43 Ind. 253; In re Qualifications of 
Electors, 19 R. I. 387, 35 A. 213. ‘“Hquitable 
estates” are in equity what legal estates are 
in law; the ownership of the equitable estate 
is regarded by equity as the real ownership, 
and the legal estate is, as has been said, no 
more than the shadow always following the 
“equitable estate,” which is the substance. 
Town of Cascade. v. Cascade County, 15 
Mont. 304, 243 P. 806, 808. 


—Other descriptive and compound terms. A 
contingent estate is one which depends for 
its effect upon an event which may or may not 
happen, as, where an estate is limited ‘to a 
person not yet born. Conventional estates are 
those freeholds not of inheritance or estates 
for life, which are created by the express acts 
of the parties, in contradistinction to those 
which are legal and arise from the operation 
of law. A dominant estate, in the law of 
easements, is the estate for the benefit of 
which the easement exists, or the tenement 
whose owner, as such; enjoys an easement 
over an adjoining estate. An expectant es- 
tate is one which is not yet in possession, but 
the enjoyment of which is to begin at a future 
time; a present or vested contingent right of 
future enjoyment. Examples are remainders 
and reversions. A future estate is an estate 
which is not now vested in the grantee, but 
is to commence in possession at some future 
time. It includes remainders, reversions, and 
estates limited to commence in futuro with- 
out a particular estate to support them, which 
last are not good at common law, except in 
the case of chattel interests. See 2 Bl. Comm. 


165. An estate limited to commence in pos- 


session at a future day, either without the 
intervention of a precedent estate, or on the 
determination by lapse of time, or otherwise, 
of a precedent estate created at the same time. 
Real Property Law N. Y. (Consol. Laws, c, 
50) § 37; Personal Property Law (Consol. 
Laws, c. 41) § 11. See In re McQueen’s Will, 
163 N. Y. S. 287, 292, 99 Misc. 185; Griffin v. 
Shepard, 124 N. Y. 70, 26 N. B. 339; Sable- 
dowsky v. Arbuckle, 50 Minn. 475, 52 N. W. 
920; Ford v. Ford, 70 Wis. 19, 33 N. W. 188, 
5 Am. St. Rep. 117. A particular estate is a 
limited estate which is taken out of the fee, 
and which precedes a remainder; as an es- 
tate for years to A., remainder to B. for life; 
or an estate for life to A., remainder to B. in 
tail. This precedent estate is called the “par- 
ticular estate,” and the tenant of such estate 
is called the “particular tenant.” 2 Bl. Comm. 
165; Bunting v. Speek, 41 Kan. 424, 21 P. 
288, 3 L. R. A. 690. A servient estate, in the 
law of easements, is the estate upon which 
the easement is imposed or against which it 
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is enjoyed; an estate subjected to a burden 
or servitude for the benefit of another estate. 
Walker v. Clifford, 128 Ala. 67, 29 So. 588, 86 
Am. St. Rep. 74; Stevens v. Dennett, 51 N. H. 
330; Dillman y. Hoffman, 38 Wis. 572. A 
settled estate, in English law, is one created 
or limited under a settlement; that is, one in 
which the powers of alienation, devising, and 
transmission according to the ordinary rules 
of descent are restrained by the limitations 
of the settlement. Micklethwait v. Mickle- 
thwait, 4 C. B. (N. S.) 358. A vested estate is 
one in which there is an immediate right of 
present enjoyment or a present fixed right of. 
future enjoyment; an estate as to which there 
is a person in being ‘who would have an im- 
mediate right to the possession upon the ceas- 
ing of some intermediate or precedent estate. 
Tayloe v. Gould, 10 Barb. (N. Y.) 388; Flan- 
ner v. Fellows, 206 Ill 136, 68 N. E. 1057. 

Original and derivative estates, An orig- 
inal is the first of several estates, bearing to 
each other the relation of a particular estate 
and a reversion. An original estate is con- 
trasted with a derivative estate; and a de- 
rivative estate is a particular interest carved 
out of another estate of larger extent. Prest. 
Est. 125. 

For the names and definitions of the vari- 
ous kinds of estates in land, see the different 
titles below, 

In another sense, “estate” designates the 
property (real or personal) in which one 
has a right or interest; the subject-mat- 
ter of ownership; the corpus of property. 
Thus, we speak of a “valuable estate,” “all my 
estate,” “separate estate,” “trust estate,” ete. 
This, also, is its meaning in the classification 
of property into “real estate’ and “personal 
estate.” Connertin v. Concannon, 122 Or. 387, 
259 P. 290, 292; Moseley v. Bogy, 272 Mo, 
319, 198 S. W. 847, 848; 8 Ves. 504; Jackson 
v. Robins, 16 Johns. (N. Y.) 587; Bates v. 
Sparrell, 10 Mass..323; Archer v. Deneale, 1 
Pet. 585, 7 L. Ed. 272; Donovan’s Lessee v, 
Donovan, 4 Harr. (Del) 177; Andrews v. 
Brumfield, 32 Miss. 107; Blewer v. Bright- 
man, 4 McCord (S. ©.) 60; Den v. Snitcher, 14 
N. J. Law, 53. . 


The word “estate” is a word of the greatest ex- 
tension, and comprehends every species of property, 
real and personal. It describes both the corpus and 
the extent of interest. Deering v. Tucker, 55 Me 
284; Pearce v. Pearce, 74 So. 952, 954, 199 Ala. 491. 
When used in some connections, it signifies every- 
thing of which riches or fortune may consist. Wil- 
liams v. Chicago, B. & Q. R. Co., 155 8. W. 64, 66, 
169 Mo. App, 468. . 

“Estate” comprehends everything a man owns, 
real and personal, and ought not to be limited in its 
construction, unless connected with some other 
word which must necessarily have that effect. Pul- 
liam v. Pulliam (C. C.) 10 F. 40; Neblett v. Smith, 
142 Va, 840, 128 S. E. 247, 250; Weber v. Bardon, 92 
N, J. Eq. 190, 111 A. 649, 650; Black v, Sylvania Pro- 
ducing Co., 105 Ohio St. 346, 187 N. E. 904, 905. 

It means, ordinarily, the whole of the property 
owned by any one, the realty as well as the person- 
alty. Hunter y. Husted, 45 N. C. 141; Lewis v, Car- 


ESTATE 


ver, 140 Md, 121, 117 A. 108, 113; Samuels v. Worst, 
318 Ill. 297, 149 N. E. 228, 229; Miller v, Miller, 200 
Iowa, 1070, 205 N. W. 870, 874, 43 A. L. R. 567; In re 
Quackenbush’s Will, 217 N. Y. S. 493, 496, 127 Misc. 
Tal. 


—Fast estate. Real property. A term some- 
times used in wills. Lewis v., Smith, 9 N. X. 
502, 61-Am. Dee. 706. 


—Landed estate or property. A colloquial or 
popular phrase to denote real property. 
Landed estate ordinarily means an interest 
in and pertaining to lands. Police Jury of 
Parish of St. Mary v. Harris, 10 La. Ann. 
676. In a tax law it “clearly embraces not 
only the land, but all houses, fixtures, and 
improvements of every kind thereon, and all 
machinery, neat cattle, horses, and mules, 
when attached to and used on a plantation 
or farm.” A person holding such an estate 
is termed a landed proprietor. 10 La. Ann. 
676. A devise of “all my landed property” 
carries the fee; Fogg v. Clark, 1 N. H. 168; 
and so does “my landed estate’; Bradstreet 
v. Clarke, 12 Wend. (N. Y.) 602. 


—Real estate. Landed property, including all 
estates and interests in lands which are held 
for life or for some greater estate, and wheth- 
er such lands be of freehold or copyhold 


tenure. Wharton. , 
As to “Homestead,” “Movable,” “Residu- 
ary,” “Separate,” and “Trust” estate, see 


those titles. 

In a wider sense, a man’s whole financial 
status or condition,—the aggregate of his 
interests and concerns, so far as regards his 
situation with reference to wealth or its 
objects, including debts and obligations, as 
well as possessions and rights. 


Here not only property, but indebtedness, is part 
of the idea.’ ‘The estate does not consist of the as- 
sets only. If it did, such expressions as “insolvent 
estate”. would be misnomers. Debts and assets, tak- 
en together, constitute the estate. It is only by re- 
garding the demands against the original proprietor 
as constituting, together with his resources avail- 
able to defray ‘them, one entirety, that the phrase- 
ology of the law governing what is called “settle. 
ment of estates” can be justified, Abbott. See Dav- 
işs Heirs v. Elkins, 9 La, 135. 


Also, the aggregate of a man’s financial con- 
cerns (as above) personified. Thus, we speak 
of “debts due the estate,” or say that “A.’s 
estate is a stockholder in the bank.” In this 
sense it is a fictitious or juridical person, the 
idea being that a man’s business status con- 
tinues his existence, for its special purposes, 
until its final settlement and dissolution.. See 
Morgannelll’s Estate v. City of Derby, 105 
Conn. 545, 185 A. 911; In re Watson, 86 
Misc. 588, 148 N. Y. 5. 902, 908. 


There is no such legal entity as an “estate” It 
is a convenient phrase, to identify the subject of 
litigation in the orphans’ court, and in proceedings 
in rem it may be treated as harmless superfluity, 
but-as a designation of a party to be served with 
a writ it is unknown to the law. It cannot be made 
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the plaintiff in an action, as it is not a person and 
cannot sue or be sued, In re Harrisburg Trust Co., 
8 Pa. Super, Ct. 585. 


In its broadest sense, the social, civic, or 
political condition or standing of a person; 


or a class of persons considered as grouped 


for social, civic, or political purposes; as in 
the phrases, “the third estate,” “the estates 
of the realm.” See 1 Bl. Comm. 153. 
“Estate” and “degree,” when used in the 
sense of an individual’s personal status, are 
synonymous, and indicate the individual's 
rank in life. State v. Bishop, 15 Me. 122. 


ESTATE AD REMANENTIAM. An estate in 
fee-simple. Glan. 1. 7, ©. 1. 


ESTATE AT SUFFERANCE. The interest 
of a tenant who has come rightfully into pos- 
session of lands by permission of the owner, 
and continues to occupy the same after the 
period for which he is entitled to hold by 
such permission. 1 Washb. Real Prop. 392; 
2 Bl. Comm. 150; Co. Litt. 570. 


ESTATE AT WILL. A species of estate less 
than freehold, where lands and tenements 
are let by one man to another, to have 
and to hold at the will of the lessor; and 
the tenant by force of this lease obtains pos- 
session. 2 Bl. Comm. 145; 4 Kent, Comm. 
110; Litt. § 68; Co. Litt. 55a; Tud. L, Cas. 
R. P. 10, 14. Or it is where lands are let 
without limiting any certain and determinate 
estate. 2 Crabb, Real Prop. p. 403, § 1543. 


ESTATE BY ELEGIT. See Elegit, 


ESTATE BY PURCHASE. One acquired in 
any other method than descent. In re Field, 
182 App. Div. 226, 169 N. ¥. S. 677, 679. See, 
also, Purchase. 


ESTATE BY STATUTE MERCHANT. An 
estate whereby the creditor, under the cus 
tom of London, retained the possession of all 
his debtor’s lands until his debts were paid. 
1 Greenl. Cruise, Dig. 515. See Statute 
Merchant, 


ESTATE BY STATUTE STAPLE. 
Staple. 


ESTATE BY THE CURTESY. Tenant by the 
curtesy of England is where a man survives 
a wife who was seised in fee-simple or fee- 
tail of lands or tenements, and has had issue 
male or female by her born alive and capable 
of inheriting the wife’s estate as-heir to her; 
in which case he will, on the decease of his 
wife, hold the estate during his life as tenant 
by the curtesy of England. 2 Crabb, Real 
Prop. § 1074; Co. Litt. 30a; 2 Bla. Comm. 
126; 4 Kent 29; Leach:v. Leach, 21 Hun 
(N. X) 381; Crumley v. Deake, 8 ‘Baxt. 
(Tenn.) 361; Carter v. Dale, 3 Lea (Tenn.) 
710, 31 Am. Rep. 660; McKee v. Cattle, 6 Mo. 
App. 416; Tremmel y. Klelboldt, € 6 Me, App. 
649; [1892] 2 Ch. 336, 


' See 
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ESTATE BY THE ENTIRETY. Called also 
estate in entirety, or estate by the entireties, 
An estate in joint tenancy, plus the unity of 
the marital relation. _Hoyt v. Winstanley, 
221 Mich. 515, 191 N. W. 218, 214. A common- 
law estate, based on the doctrine that hus- 
band and wife are one, and that a conveyance 
of real property to husband and wife creates 
but one estate. Klorfine v. Cole, 121 Or. 76, 
252 P. 708, 709. An estate held by husband 
and wife together so long as both live, and, 
after the death of either, by the survivor. 
It. is an estate held by husband and wife 
by virtue of a title acquired by them jointly 
after marriage. Bailey v. Smith, 89 Fla. 303, 
108 So. 833, 834. A creature of the common 
law created by legal fiction based wholly on 
the common-law doctrine that husband and 
wife are one, and hence a conveyance to 
husband and wife created only one estate, and 
each was owner of the whole estate, and 
neither could dispose of it without the con- 
sent of the other, and on the death of one 
survivor was the owner in fee simple. Fay 
v. Smiley, 201 Iowa, 1290, 207 N. W. 369, 871; 
Wimbush v. Danford, 292 Mo. 588, 238 S. W. 
460, 466; In re Flynn (D. C.) 1 F.(2d) 566, 
567. 


ESTATE DUTY. A duty imposed in Eng- 
land (act of 1894) superseding probate duty, 
taxing not the interest to which some person 
succeeds on a death, but the interest which 
ceased by reason of the death. Hansen, 
Death Duties 63. It is leviable on property 
which was left. untouched by probate duty, 
such as real estate, yet it is in substance of 
the same nature‘as the old probate duty. 


ESTATE FOR LIFE. A freehold estate, not 
of inheritance, but which is held by the tenant 
for his own life or the life or lives of one 
or more other persons, or for an indefinite 
period, which may endure for the life or lives 
of persons in being, and not beyond the period 
of a life. 1 Washb. Real Prop. 88; Beeman 
v. Stilwell, 194 Iowa, 231, 189 N. W. 969, 971; 
Brandenburg v. Petroleum Exploration, 218 
Ky. 557, 291.8. W. 757, 759; Co. Litt. 42 a; 
Bract. lib. 4, c. 28, § 207; Hurd v. Cushing, 7 
Pick. (Mass.) 169; Chal. R. P. 89. When the 
measure of duration is the tenant’s own life, 
it is called simply an estate “for life;” when 
the measure of duration is the life of another 
person, it is called an estate “per (or pur) 
autre vie.” 2 Bla, Comm. 120; Co. Litt. 41 b; 
4 Kent 23, 24. 


Estates for life may be created by act of law or 
by act of the parties: in the former case they are 
called legal, in the latter conventional. The legal 
life estates are estates-tail after possibility of issue 
extinct, estates by dower, estates by curtesy, joint- 
ures; Mitch. R. FP. 118, 133; Eldridge v. Preble, 34 

` Me. 151; Dejarnatte v. Allen, 5 Grat. (Va.) 499; 
Fay v. Fay, 1-Cush. (Mass.) 95; Irwin v. Covode, 
24 Pa. 162; 3 E. L. & Eq. R. 345; Miller v. Wil- 
liamson,.5 Md,.219; Gourley v. Woodbury, 5l Vt. 37; 
Brooks vy. Brooks, 12 S, C, 422; Slemmer v. Cramp- 
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ton, 50 Iowa, 302; Rountree v. Talbot, 89 Ill. 246; 
Noe v. Miller’s Ex’rs, 31 N. J. Eq. 234. 


ESTATE FOR YEARS. A species of estate 
less than freehold, where a man has an in- 
terest in lands and tenements, and a posses- 
sion thereof, by virtue of such interest, for 
some fixed and determinate period of time; 
as in the case where lands are let for the 
term of a certain number of years, agreed 
upon between the lessor and the lessee, and 
the lessee enters thereon. 1 Steph. Comm. 
263, 264. Blackstone calls this estate a “‘con- 
tract” for the possession of lands or tene- 
ments for some determinate period. 2 BI. 
Comm. 140. See Hutcheson v. Hodnett, 115 
Ga. 990, 42 S. E. 422; Despard v. Churchill, 
53 N. Y. 192; Brown v. Bragg, 22 Ind. 125; 
Harbottle v. Central Coal & Coke Co., 134 
Ark. 254, 203 S. W. 1044, 1046; 2 Crabb, R. 
P. § 1267; Bac. Abr. Leases; Wms. R. P. 195. 
Such estates are frequently called terms. 


“Estates for years” embrace all terms limited to 
endure for a definite and ascertained period, how- 
ever short or long the period may be; they em- 
brace terms for a fixed number of weeks or months 
or for a single year, as well as for any definite num- 


-ber of years, however great. Guy v. Brennan, 213 


P. 265, 267, 60 Cal. App. 452. Compare Metcalf Auto 
Co. v. Norton, 109 A. 384, 119 Me, 103. 


ESTATE FROM YEAR TO YEAR. An ex- 
ample of an estate for years. It is of later 
origin and is not found in Littleton (see 
§ 381). It exists in cases where the parties 
stipulate for it, and also where the parties by 
their conduct have placed themselves in the 
relation of landlord and tenant without adopt- 
ing any other term. If a tenant has been al- 
lowed to hold over after the expiration of his 
term in such a way as to preclude the possibil- 
ity of his becoming a tenant on sufferance, it 
is a tenancy from year to year. Jenks, Mod. 
Land Law 88. See, also, Odger, C. L. 869; 
7 Q. B. 958. It was originally a development 
of a tenancy at will, by which the tenancy 
was terminable only at the time of the year 
at which it began, and on notice. 


ESTATE IN COMMON. An estate in lands 
held by two or more persons, with interests 
accruing under different titles; or accruing 
under the same title, but at different periods; 
or conferred by words of limitation importing 
that the grantees are to take in distinct 
shares. 1 Steph. Comm. 323. See Tenancy in 
Common. An estate held in joint possession 
by two or more persons at the same time by 
several and distinct titles. 1 Washb. R. P. 
415; 2 Bla. Comm, 191; 1 Pres. Est. 139. 


ESTATE IN COPARCENARY. An estate 
whieh several persons hold as one heir, wheth- 
er male or female. This estate has the three 


unities of time, title, and possession; but’ 


the interests of the coparceners may be un- 
equal. 1 Washb. Real Prop. 414; 2 Bl, Comm. 
188; 4 Kent 366; Flynn v. Herye, 4 Mo. 
App. 360. See Coparcenary. 


ESTATE IN DOWER 


ESTATE IN DOWER. A species of life-es- 


tate which a woman is, by law, entitled to 
claim on the death of her husband, in the 
lands and tenements of which he was seised 
in fee during the marriage, and which her 
issue, if any, might by possibility have in- 


herited. 1 Steph. Comm. 249; 2 Bl. Comm. : 


129; Cruise, Dig. tit. 6; 2 Crabb, Real Prop. 
p. 124, § 1117; 4 Kent, Comm, 35. See Dower. 


ESTATE IN EXPECTANCY. One which is 
not yet in possession, but the enjoyment of 
which is to begin at a future time; an estate 
giving a present or vested contingent right of 
future enjoyment. One in which the right 
to pernancy of the profits is postponed to some 
future period. Such are estates in remainder 
and reversion. Lawrence v. Bayard, 7 Paige, 
Ch. (N. Y.) 70, 76; Underhill v. R. Co., 20 
Barb. 455; Fenton v. Miller, 108 Mich. 246; 65 
N. W. 966; In re Mericlo, 63 How. Prac. (N. 
Y.) 66; Greyston v. Clark, 41 Hun (N. Y.) 
130; Ayers v. Trust Co., 187 IN. 42, 58 N. E. 
318. 


ESTATE IN FEE-SIMPLE. The estate 
which a man has where lands are given to 
him and to his heirs absolutely without any 
end or limit put to his estate. 2 Bl. Comm. 
106; Plowd. 557; 1 Prest. Est. 425; Litt. 
§ 1. The word “fee,” used alone, is a suff- 
cient designation of this species of estate, 
and hence “simple” is not a necessary part 
of the title, but it is added as a means of 
clearly distinguishing this estate from a fee- 
tail or from any variety of. conditional es- 
tates. 


ESTATE IN FEE-TAIL, generally termed an 
“estate tail.” An estate of inheritance which 
a man bas, to hold to him and the heirs of 
his body, or to him and particular heirs of 
his body. 1 Steph. Comm. 228. An estate of 
inheritance by force of the statute De Donis, 
limited and restrained to some particular 
heirs of the donee, in exclusion of others. 2 


Crabb, Real Prop. pp. 22, 23, § 871; Cruise, 


Dig. tit. 2, c. 1, § 12. See Tail; Fee-Tail. 


ESTATE IN JOINT TENANCY. An estate in 
Jands or tenements granted to two or more 
persons, to hold in fee-simple, fee-tail, for 
life, for years, or at will. 2 Bl. Comm. 180; 
2 Crabb, Real Prop. 987. An estate acquired 
by two or more persons in the same land, by 
the same title, (not being a title by descent,) 
and at the same period; and without any 
limitation by words importing that they are 
to take in distinct shares. 1 Steph. Comm. 
312.. The most remarkable incident or con- 
sequence of this kind of estate is that it is 
subject to survivorship. . 


ESTATE IN POSSESSION. An estate where- 
by a present interest passes to and’ resides 
in the tenant, not depending on any subse- 


qiient. circumstance or contingency.” 2 Bl 


Comm, 163. An estdte where the tenant. is in 


actual pernancy, or receipt of the refits and 
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other advantages arising therefrom. 2 Crabb, 
Real Prop. p. 958, § 2322. Eberts v. Fisher, 
44 Mich. 551, 7 N. W. 211; Sage v. Wheeler, 
3 App. Div. 38, 37 N. Y. S. 1107; Campau 
v. Campau, 19 Mich. 116; Valle v, Clemens, 
18 Mo. 486, , 


ESTATE IN REMAINDER. An estate limit- - 
ed to take effect in possession, or in enjoy- 
ment, or in both, subject only to any term of 
years or contingent interest that may in- 
tervene, immediately after the regular expira-- 
tion of a particular estate of freehold previ- 
ously created together with it, by the same 
instrument, out of the same subject of prop- 
erty. 2 Fearne, Rem. § 159; 2 Bl. Comm. 
163; 1 Greenl. Cruise, Dig. 701. 


ESTATE IN REVERSION. A species of es- 
tate in expectancy, created by operation of 
law, being the residue of an estate left in 
the grantor, to commence in possession after 
the determination of some particular estate 
granted out by him. 2 Bl. Comm. 175; 2. 
Crabb, Real Prop. p. 978, § 2345, The residue 
of an estate left in the grantor or his heirs, 
or in the heirs of a testator, commencing in 


‘possession on the determination of a particu-. 


lar estate granted or devised. 1 Rev. St. N. Y. 
P. 718, (723,) § 12. An estate in reversion is- 
where any estate is derived, by grant or oth- 
erwise, out of a larger one, leaving in the 
original owner an ulterior estate immediate- 
ly expectant on that which is so derived; the 
latter interest being called the “particular es- 
tate,” (as being only a small part or particule 
of the original one,) and the ulterior interest, 
the “reversion.” 1 Steph. Comm. 290. See 
Reversion. i 


ESTATE IN SEVERALTY. An estate held by 
a person in his own right only, without any 
other person being joined or connected with: 
him in point of interest, during his estate. 
This is the most common and usual way ‘of 
holding an estate. 2 Bl, Comm. 179; Cruise, 
Dig. tit. 18, c. 1, § 1. 


ESTATE IN VADIO. An estate in gage or 
pledge. 2 Bl. Comm. 157; 1 Steph. Comm. 
282, See Mortgage. 


ESTATE LESS THAN FREEHOLD. An es- 
tate for years, estate at will, or estate at suf- 
ferance. Fowler v. Marion & Pittsburg Coal 
Co.; 315 Il. 312, 146 N. EB. 318, 319. See Es- 
tate of Freehold. 


ESTATE OF FREEHOLD (or Frank-tene- 
ment). An estate in land or other real prop- 
erty, of uncertain duration; that is, either 
of inheritance or which may possibly last for’ 
the life of the tenant at the least, (as dis- 
tinguished from a leasehold;) and held by a 


free tenure, (as distinguished from copyhold. ' 


or villeinage.).. Any estate of inheritance, or 
for life, in either a corporeal or incorporeal 
hereditament, existing in or arising from ‘real’ 
property of frée tenure, 2 Bla, Commi, 104: 
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Freehold in deed is the real possession of land 
or tenements in fee, fee-tail, or for life. Free- 
hold in law is the right to such tenements be- 
fore entry. The term has also been applied 
to those offices which a man holds in fee or 
for life. Mozl. & W. Dict.; 1 Washb. R. P. 
71, 687. See Gage v. Scales, 100 Ill. 221; 
State v. Ragland, 75 N. C. 12, L, R. 11 1 Ba. 4545 
Liberum Tenementum. 


ESTATE OF INHERITANCE. 
which may descend to heirs. 1 Washb. R. P. 
51. A species of freehold estate in lands, oth- 
erwise called a “fee,” where the tenant is not 
only entitled to enjoy the land for his own 
life, but where, after his death, it is cast by 
the law upon the persons who successively 
represent him in perpetuum, in right of blood, 
according to a certain established order of de- 
scent. 1 Steph. Comm. 218; Litt. § 1; Nellis 
v. Munson, 108 N. Y. 453, 15 N. E. 739; Rouls- 
ton v. Hall, 66 Ark. 305, 50 S. W. 690, 74 Am. 
St. Rep. 97; Ipswich v. Topsfield, 5 Mete. 
{Mass.) 351; Brown v. Freed, 43 Ind. 256. 


Estates of freehold are divided into those of in- 
heritance and those not of inheritance. All estates 
of inheritance in tenements are freehold; but, since 
freeholds embrace. estates for life and those of in- 
definite duration which may endure for life, all 
freeholds are not "estates of inheritance.” Beirl v. 
Columbia County, 73 Or. 107, 144 P., 457, 460; Crabb, 
R. P. § 945. 


ESTATE PUR AUTRE VIE. Estate for an- 
other’s life. An estate in lands which a man 
holds for the life of another person. 2 Bl. 
Comm. 120; Litt. § 56. 


ESTATE TAIL. See Estate in Fee-Tail. 


ESTATE TAIL, QUASI. When a tenant for 
tife grants his estate to a man and his heirs, 
as these words, though apt and proper to cre- 
ate an estate tail, cannot do so, because the 
grantor, being only tenant for life, cannot 
grant in perpetuum, therefore they are said 
to create an estate tail quasi, or improper. 
Brown. 


ESTATE UPON CONDITION. An estate in 
lands, the existence of which depends upon 
the happening or not happening of some un- 
certain event, whereby the estate may be ei- 
ther originally created, or enlarged, or finally 
defeated. 2:'Bl. Comm. 151; 1 Steph. Comm. 
276; Co. Litt. 201a. An estate having a quali- 
fication annexed to it, by which it may, upon 
the happening of a particular event, be creat- 
ed, or enlarged, or destroyed. 4 Kent, Comm, 
121. 


ESTATE UPON CONDITION EXPRESSED. 
An estate granted, either in fee-simple or oth- 
erwise, with an express qualification annexed, 
whereby the estate granted shall either com- 
mence, be enlarged, or be defeated upon per- 
formance or breach of such qualification or 
condition. 2 Bl. Comm. 154. An estate which 
is so expressly defined and limited by the 


An estate’ 


ESTOPPEL 


words of its creation that it cannot endure 
for any longer time than till the contingency. 
happens upon which the estate is to fail. 1 
Steph. Comm. 278, 


ESTATE UPON CONDITION IMPLIED. An 
estate having a condition annexed to it in- 
separably from its essence and constitution, 
although no condition be expressed in words. 
2 Bl. Comm. 152; 4 Kent, Comm. 121. 


ESTATES OF THE REALM. ‘The lords 
spiritual, the lords temporal, and the com- 
mons of Great Britain. 1, Bl. Comm. 1538. 
Sometimes called the “three estates.” ` Inas- 
much as the lords spiritual have no separate 
assembly or negative in their political capac- 
ity, some authorities reduce the estates in 
Great Britain to two, the lords and commons, 
Webster, Dict. 


Generally in feudal Europe thera were three es- 
tates, the clergy, nobles, and commons. In England 
(until about the 14th century) the three estates of 
the realm were the clergy, barons, and knights, In 
legal practice the lords spiritual and lords temporal 
are usually collectively designated under the one 
name lords. Webster, Dict. . 


ESTENDARD, ESTENDART, or STAND- 
ARD. An ensign for horsemen in war. 


ESTER !IN JUDGMENT. L. Fr. To appear 
before a tribunal either as plaintiff or defend- 
ant. Kelham. 


ESTIMATE. A valuing or rating by the 
mind, without actually measuring, weighing, 
or the like, City of Tulsa v. Weston, 102 
Ok. 222, 229 P. 108, 122. A rough or approxi- 
mate calculation only. Bair v. Montrose, 58 
Utah, 898, 199 P. 667, 669; Branting v. Salt 
Lake City, 153 P. 995, 996, 47 Utah, 296; P. 
M. Hennessy Const, Co. v. Hart, 141 Minn. 
449, 170 N. W. 579, 598. Thus, a census is a 
finding of the population, not an “estimate.” 


‘State ex rel. Reynolds v. Jost, 265 Mo. 51,175 | 


S. W. 591, 597, Ann. Cas. 1917D, 1102. 


This word is used to express the mind or judgment 
ef the speaker or writdr on the particular subject 
under consideration. It implies a calculation or 
computation, as to estimate the gain or loss of an 
enterprise. People v. Clark, 37 Hun (N. Y.) 203, 

As used in a contract for the sale of an estimated 
quantity of goods, “estimated” may mean practical- 
ly the same as “more or less.” Robbins v. Hill 
(Tex. Civ. App.) 259 S. W. 1112, 1115. Generally, the 
word “estimated” indicates that a statement of 
quantity is a matter of description, and not of the 
essence of the contract. Biglione v. Bronge, 192 Cal. 
167, 219 P. 69, 70. 


ESTOP. ‘To stop, bar, or impede; to pre 
vent; to preclude. Co. Litt. 352a; Olsgard 
v. Lemke, 32 N. D. 551, 156 N. W. 102, 103. 
See Estoppel. 


ESTOPPEL. A bar or impediment raised by 
the law, which precludes a man from alleging 
or from denying a certain fact or state of 
facts, in consequence of his previous allega- 
tion or. denial or conduct or admission, or in 


ESTOPPEL 


consequence of a final adjudication of the 
matter in a court of law. Demarest v. Hop- 
per, 22 N. J. Law, 619; Martin v. Railroad 
Co., 83 Me. 100, 21 A. 740; Veeder v. Mud- 
gett, 95 N. Y. 295; South v. Deaton, 118 Ky. 
312, 68 S. W.. 1387; Wilkins v. Suttles, 114 N. 
GC. 550, 19 S. E. 606; Lewis v. King, 157 La. 
718, 103 So. 19, 22; Federal Life Ins. Co. v. 
Whitehead, 73 OKI. 71, 174 P. 784, 790; Burke 
v. Barnum & Bailey, 40 R. I. 71, 99 A, 1027, 
1029. 

A preclusion, in law, which prevents a man 
from alleging or denying a fact, in conse- 
quence of his own previous act, allegation, or 
denial of a contrary tenor. Steph. Pl. 239; 
Hodde v. Hahn, 283 Mo. 320, 222 S. W. 799, 
801. 

The preclusion of a person from asserting a 
fact, by previous conduct inconsistent there- 
with, on his own part or the part of those 
under whom he claims, or by an adjudication 
upon his rights which he cannot be allowed 
to call in question, Erickson v. Wiper, 33 N. 
D. 193, 157 N. W. 592, 598. 

„An admission of so conclusive a nature 
that the party whom it affects is not permit- 
ted to aver against it or offer evidence to 
controvert it. 2 Smith, Lead Cas. 778. 

A man’s act or acceptance which stops or 
closes his mouth to allege or prove the truth. 
Houston Nat. Bank of Dothan y. Eldridge, 
17 Ala. App. 235, 84 So. 480, 431; George v. 
Ford, 183 Ky. 808, 211-S. W. 488, 440; 
Doerstler v. First Nat. Bank, 82 Or. 92, 161 
P. 386, 389; Armfield v. Moore, 44 N. C, 157. 


Estoppels are sometimes said to be of three kinds: 
(1) by deed; (2) by matter of record; (3) by matter 
im pais, The first two are also called legal estoppels, 
as distinguished from the last kind, known as eq- 
quitable estoppels. See Equitable estoppel; Legal 
estoppel, infra, 


Synonyms 


An “election” differs from an “estoppel in 
pais” in that in order to be effective it need 
not be acted upon by the other party by way 
of a detrimental change of his position, pro- 
vided the election is a decisive one. Phillips 
v. Rooker, 134 Tenn. 457, 184 S. W. 12, 14. 

A distinction exists between the “ratifica- 
tion” of a contract by a principal and estop- 
pel in pais; ratification following the un- 
authorized act, and estoppel being based on 
the principal’s inducement to another to act 
to his prejudice. Depot Realty Syndicate v. 
Enterprise Brewing Co., 87 Or. 560, 171 P. 
223, 224, L. R. A. 1918C, 1001. “Ratification,” 
on the other hand requires no change of po- 
sition or prejudice. Texas & Pacific Coal & 
Oil Co. v. Kirtley (Tex. Civ. App.) 288 S. W. 
619, 622. Ratification is retroactive and vali- 
dates all of the act involved, while estoppel 
extends only to so much of the act as is af- 
fected by the conduct working the estoppel. 
Woodworth v. School Dist.: No. 2, Stevens 
County, 92 Wash. 456, 159 P. 757, 760. Gen- 
erally speaking, “ratification” applies to a 
formal declaration of the ‘approval of anoth- 
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er’s act, whereas “estoppel” is where the 
party is bound by his own act, but the legal 
effect isthe same. Zenos v. Britten-Cook Land 
& Live Stock Co., 75 Cal. App. 299, 242 P. 
914, 917; Marion Sav. Bank v. Leahy, 200 
Iowa, 220, 204 N. W. 456, 458. 

“Waiver” means an intentional relinquish- 
ment of a known right, and “estoppel” means 
that a party is precluded by his own acts 


-from asserting a right to the detriment of 


another who, entitled to rely on such conduct, 
has acted thereon. Krivitsky & Cohen v. 
Western Union Telegraph Co., 129 Mise. 431, 
221 N. Y. S. 525, 528. 


In General 


—Collateral estoppel. The collateral deter- 
mination of a question by a court having gen- 
eral jurisdiction of the subject. See Small v. - 
Haskins, 26 Vt. 209. 


—Equitable estoppel (or estoppel by conduct, 
or in pais). This is the species of estoppel 
which equity puts upon a person who has 
made a false representation or a concealment 
of material facts, with knowledge of the 
facts, to a party ignorant of the truth of the 
matter, with the intention that the other par- 
ty should act upon it, and with the result that 
such party is actually induced to act upon it, 
to his damage. Bigelow, Estop. 484. And see 
Louisville Banking Co. v. Asher, 65 S. W. 
831, 23 Ky. Law Rep. 1661; Bank v. Marston, 
85 Me. 488, 27 A. 529; Richman v. Baldwin, 
21 N. J. Law, 403; Railroad Co. v. Perdue, 40 
W. Va. 442, 21 S. E. 755; Advance Thresher 
Co. v. Fishback, 157 Ky. 427, 163 S. W. 228, 
230; Baker-McGrew Co. v. Union Seed & Fer- 
tilizer Co., 125 Ark. 146, 188 S. W. 571, 572; 
Maxwell v. Dimond, 83 Wash. 30, 145 P. 77, 
78; De Lashmutt v. Teetor, 261 Mo. 412, 169 
S. W. 34, 41; L. J. Upton & Co. v. Ferebee, 
178 N. C. 194, 100 S. E. 310, 311; Cannon v. 
Baker, 97 8. C. 116, 81 S. E. 478, 482; Cana- 
dian Northern R. Co. v. Northern Mississippi 
R. Co. (C. C. A.) 209 F. 758, 763; New York 
Cent. & H. R. R. Co. v. City of Buffalo, 85 
Mise. 78, 147 N. Y. S. 209, 211; Maryland 
Casualty Co. v. Gates (C. C. A.) 290 F. 65, 69; 
Lockhart State Bank v, Baker (Tex. Civ. 
App.) 264 S. W. 566, 569; Chambers v. Bes- 
sent, 17 N. M. 487, 134 P. 237, 289; Peters 
Trust Co. v. Cranmore, 114 Neb. 491, 208 N. 
W. 635, 687; American Mut. Liability Ins. 
Co. v. Hamilton, 145 Va. 391, 185 S. D. 21, 25; 
Rice v. Washington County Building & Loan 
Ass'n, 145 Miss. 1, 110 So. 851, 854. “Equi- 
table estoppel” is the effect of the voluntary 
conduct of a party whereby he is absolutely 
precluded, both at Jaw and in equity, from 
asserting rights which might perhaps have 
otherwise existed either of property, of con- 
tract, or of remedy, as against another per- 
son who has in good faith relied upon such 
conduct and has been led thereby to change 
his position for the worse, and who 6n his 
part acquires some corresponding right, either 
of property, contract, or remedy. Baird v. 
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Stephan, 52 N. D. 568, 204 N. W. 188, 195; 
City of Bayonne vy, Passaic Consol. Water Co., 
98 N. J. Eq. 174, 180 A. 530, 531. An “equita- 
ble estoppel” or “estoppel in pais” arises when 
one represents by word of mouth, conduct, or 
Silent acquiescence that a certain state of 
facts exists, thus Inducing another to act in 
reliance upon the supposed existence of such 
facts, so that if the party making the repre- 
sentation were not estopped to deny its truth, 
the party relying thereon would be subjected 
to loss or injury. Graves & Gross v. Leach, 
192 Ala, 164, 68 So. 297, 298. “Equitable es- 
toppel” arises from conduct, including spo- 
ken or written words, positive acts, silence, or 
omission. Smith v. Williams, 141 S. C. 265, 
139 S. E. 625, 630, 54 A. L. R. 964. While an 
“estoppel in pais” is called an equitable es- 
toppel, it is a legal estoppel as well, and is 
not treated as a distinctively equitable de- 
fense, and can be pleaded in a law case. Web- 
er v. Hertzell (C. C. A.) 230 F. 965, 967. 


—Estoppel by conduct. That which arises 
where a party is induced by the conduct of 
another to do, or forbear doing, something he 
would not, or would, have done but for such 
conduct of the other. Big Vein Pocahontas 
Co. v. Browning, 137 Va. 34, 120 8S. E. 247, 
256. Also called “equitable estoppel” (q. v.). 


—Estoppel by deed. Such as arises from the 
provisions of a deed. Erickson v, Wiper, 33 
N. D. 193, 157 N. W. 592,598; Stow v. Wyse, T 
Conn. 214, 18 Am. Dec. 99; Green v. Clark, 
13 Vt. 158; Douglass v. Scott, 5 Ohio, 199; 
Bennett v. Conant, 10 Cush. (Mass.) 163; Rein- 
hard v. Min. Co., 107 Mo. 616, 18 S. W. 17, 
28 Am. St. Rep. 441; Carson v. Cochran, 52 
Minn. 67, 58 N. W. 1130; Craig v. Reeder, 3 
McCord (8. C.) 411. A preclusion against the 
competent parties to a valid sealed contract 
and their privies to deny its force and effect 
by any evidence of inferior solemnity. Hart v. 
Anaconda Copper Mining Co., 69 Mont. 354, 
222 P. 419, 421. Such an estoppel occurs 
“ where a party has executed a deed, that is, 
a writing under seal (as a bond) reciting a cer- 
tain fact, and is thereby precluded from after- 
wards denying, in any action brought upon 
that instrument, the fact so recited. Steph. 
Pl. 197. A man shall always be estopped by 
his own deed, or not permitted to aver or 
prove anything in contradiction to what he 
_ has once so solemnly and deliberately avow- 
ed. 2 Bl. Comm. 295; Plowd. 434; Hudson 
v. Winslow Tp., 35 N. J. Law, 441; Taggart 
v. Risley, 4 Or. 242; Appeal of Waters, 35 
Pa. 526, 78 Am. Dec. 354. 


~—Estoppel by election. An estoppel predicated 
on a voluntary and intelligent action or choice 
of one of several things which is inconsistent 
with another, the effect of the estoppel being 
to prevent the party so choosing from after- 
wards reversing his election or disputing the 
state of affairs or rights of others resulting 
from his original choice, Yates v. Hurd, 8 
Colo. 343, 8 Pac. 575, 
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—Estoppel by Judgment. The estoppel raised 
by the rendition of a valid judgment by a 
court having jurisdiction, which prevents the 
parties to the action, and all who are in 
privity with them, from afterwards disput- 
ing or drawing into controversy the particular 
facts or issues on which the judgment was 
based or which were or might have been liti- 
gated in the action. 2 Bl, Judgm. § 504; State 
v. Torinus, 28 Minn. 175, 9 N. W. 725. An 
“estoppel by judgment” is that which results 
from a former adjudication between the samhe 
parties on the same cause of action, and is 
conclusive as to every issue which was or 
might have been litigated; “estoppel by ver- 
dict,” on the other hand, is that which re- 
sults from a judgment between the same 
parties, on a different cause of action and is 
conclusive as to the facts actually decided 
or, in absence of evidence thereof, as to 
pleaded issues necessarily determined. State 
ex rel. Gott v. Fidelity & Deposit Co. of Bal- 
timore, Md., 317 Mo. 1078, 298 S. W. 83, 88. 
See, also, Estoppel by verdict. ' 


—Estoppel by laches. A neglect to do some- 
thing which one should do, or to seek to ẹn- 
force a right at a proper time. Jett v. Jett, 
171 Ky. 548, 188 S. W. 669, 672. A species 
of “equitable estoppel” or “estoppel by mat- 
ter in pais.” See those titles. 


—Estoppel by matter in pais. An estoppel by 
the conduct or admissions of the party; an 
estoppel not arising from deed or matter of 
record. Steph. Pl. 197; Strong v. Ellsworth, 
26 Vt. 366, 373. And see West Winstead Sav. 
Bank v. Ford, 27 Conn, 290, 71 Am. Dec. 66; 
Davis v. Davis, 26 Cal. 38, 85 Am. Dec. 157; 
Bank v. Dean, 60 N. Y. Super. Ct. 299, 17 N. 
Y. Supp. 375; Coogler v. Rogers, 25 Fla. 853, 
7 South. 391; Merchants’ Nat. Bank v, State 
Nat. Bank, 10 Wall. 645, 19 L. Ed. 1008; Han- 
ly v. Watterson, 39 W. Va. 214, 19 S. E. 586; 
Barnard v. Seminary, 49 Mich. 444, 18 N. W. 
811; Lawson v. Edwards (Mo. App.) 293 S. W. 
794, 795; California Prune & Apricot Grow- 
ers Vv. El Reno Wholesale Grocery Co. (C. C. 
A.) 15 F.(2d) 839. A right arising from acts, 
admissions, or conduct which have induced a 
change of position. Citizens’ Bank of Senath 
v. Douglass, 178 Mo. App. 664, 161 5. W. 601, 
608. An “estoppel in pais” arises whenever 
one, by. his conduct, affirmative or negative, 
intentionally or through culpable negligence 
induces another to believe and have. con- 
fidence in certain material facts, and the lat- 
ter, having the right to do so relies and acts 
thereon, and is, as a reasonable and inevitable 
consequence, misled to his injury. Shapera 
v. Fargo, 240 Il. App. 145. Estoppel by mat- 
ters in pais is an indisputable admission aris- 
ing from circumstances that party claiming 
benefit of it has in good faith been induced 
to change his position to his substantial prej- 
udice by voluntary intelligent action by party 
against whom it is alleged. First Lutheran 
Church of Pontiac v. Rooks Creek Evangelical 


ESTOPPEL 


Lutheran Church, 316 Ill. 196, 147 N. E. 53, 
55; Rea v. Pierson, 114 Neb. 173, 206 N. W. 
760, 763. The term “estoppel in pais” includes 
estoppel by conduct, laches, negligence, and 
all other estoppels not arising from record, 
deed, or written contract; which forms of 
estoppel are also generally called “equitable 
estoppel,” not because they are recognized 
as peculiar to equitable tribunals, but because 
arising upon facts rendering their application 
in the protection of rights equitable and just, 
which doctrine is recognized in courts of com- 
mon law as well as in courts of equity. Jett 
v. Jett, 171 Ky. 548, 188 S. W. 669, 672; Dick- 
erson v. Colgrove, 100 U. S. 578, 25 L. Ed. 
618; Drexel v. Berney, 122 U. §. 241, 253, 7 
Sup. Ct. 1200, 30 L. Ed. 1219; Tracy v. Rob- 
erts, 88 Me. 317, 34 Atl. 68, 51 Am. St. Rep. 
394; Hagan v. Ellis, 39 Fla. 472, 22 South. 
727, 63 Am. St. Rep. 167; Duke v. Grifäth, 9 
Utah, 476, 35 Pac. 512. 


—Estoppel by matter of record. An estoppel 
founded upon matter of record; as a confes- 
sion, or admission made in pleading in a court 
of record, which precludes the party from 
afterwards contesting the same fact in the 
same suit. Steph. Pl. 197. Such as arises 

` from or is founded upon the adjudication of 
a competent court. Confessions or admis- 
sions made in pleadings in a court of record, 
decrees, and other final determinations work 
estoppels. Gray v. Gray, 91- Fla. 108, 107 So. 
261, 262; 2 B. & Ald. 362; Buck v. Collins, 
69 Me. 445; Bradner v. Howard, 75 N. Y. 417; 
Adams v. Adams, 25 Minn, 72; Butterfield v. 
Smith, 101 U. S. 570, 25 L. Ed. 868; Henning 
v. Warner, 109 N. C. 406, 14 S. E. 317; Den- 
ver City Irr. & Water Co. v. Middaugh, 12 
Colo. 434, 21 Pac. 565, 13 Am. St. Rep. 234. 
An “estoppel by record” is the preclusion to 
deny the truth of a matter set forth in a 
record, whether judicial or legislative, also 
to deny the facts adjudicated by a court of 
competent jurisdiction. Swofford Bros, Dry 
Goods Co. v. Owen, 37 Okl. 616, 133 P. 193, 
198, L. R. A. 1916C, 189. 


—Esteppel by misrepresentation. A species of 
“equitable estoppel” or estoppel by mutter in 
pais. Frumin v. Chazen, 153 Tenn. 1, 282 S. 
W. 199, 201. 


—Estoppel by negligence. An estoppel which 
occurs .when one who is under a legal duty, 
either to the person injured or to the public, 
to act with due care, fails to do so, and such 
failure is the natural and proximate cause of 
misleading that person to alter his position. 
Bradford v. Ins. Co., 102 Fed. 48, 43 C. Q. 
A. 310, 49 L. R. A. 530; Andrus v. Bradley, 
102 Fed. 54; Central R. R. Co, of New Jersey 
v. McCartney, 68 N. J. Law, 165, 52 Atl. 575; 
Brown & Co. v. Ins. Co., 42 Md. 384, 20 Am. 
Rep. 90; Nye v. Denny, 18 Ohio St. 246, 98 
‘Am, Dec. 118; . Tisher v, Beckwith, 30 Wis. 
55, 11 Am. Rep, 546; 1 C. P. D. 578; [1905] 
1 K. B. 677; Bigelow, Est. (6th Ed.) 711, 
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The phrase “estoppel by negligence” has been 
characterized as “an expression usual but not 
accurate, since negligence prevents a right of 
action accruing, estoppel a right that has ac- 
crued from being set up’; 2 Beven, Negl. 
1332. See a discussion of the doctrine, with 
critical examination of the English cases, in 
15 L. Q. R. 384. - 


-—Estoppel by silence. A kind of equitable es- 
toppel arising where a person under a duty 
to another to speak refrains from so doing, 
and thereby leads the latter to believe in the 
existence of a state of facts, in reliance on 
which he acts to his prejudice. Mason vV. 
Dulaney, 144 Md. 108, 124 A. 390, 392; Baird 
v. Stephan, 52 N. D, 568, 204 N. W. 188, 195; 
Engelhardt v. Gravens (Mo. Sup.) 281 S. W. 
715, 719; Farmers’ State Bank of Jefferson 
v. Jordon, 61 Okl. 15, 160 P. 53, 54. See, also, 
Boynton v. Hunt, 88 Vt. 187, 92 A. 153, 154; 
Silverman v. Harmon (Tex. Civ. App.) 250 S. 
W. 206, 208; Mangusi v. Vigiliotti, 104 Conn. 
291, 132 A. 464, 466. 


—Estoppel by verdict. This term is sometimes 
applied to the estoppel arising from a former 
adjudication of the same fact or issue between 
the same parties or their privies. Chicago 
Theological Seminary v. People, 189 Ill. 439, 
59 N. B. 977; Swank v. Railway Co., 61 Minn. 
423, 63 N. W. 1088. But this use is not cor- 
rect, as it is not the verdict which creates an 
estoppel, but the judgment, and it is immate- 
rial whether a jury participated in the trial 
or not. The doctrine of estoppel by verdict 
is bnt another branch of the doctrine of res 
judicata. Hoffman v. Chicago ’& N. W. Ry. 
Co., 205 Ill, App. 197, 198; Chicago Title & 
Trust Co. v. National Storage Co., 260 IN. 485, 
103 N. E. 227; 231, See, however, Coffman v. 
Hope Natural Gas Co., 74 W. Va. 57, 81'S. E. 
575. See, also, Estoppel by judgment. 


—Estoppel by warranty. An estoppel based 
on the principle of giving effect to the mani- 
fest intent of a grantor and of preventing the 
grantor from derogating or destroying his 
own grant by subsequent act, Lewis v. King, 
157 La. 718, 103 So. 19, 22. See Estoppel by 
deed. 


—Judicial estoppel. One arising from sworn 
statements made in the course of judicial pro- 
ceedings, generally in a former litigation, in 
absence of any showing that statement was 
made inadvertently or through mistake; it is 
based on public policy and not on prejudice 
to adverse party by reason thereof, as in. case 
of equitable estoppel. Sartain v. Dixie Coal 
& Iron Co., 150 Tenn. 633, 266 S. W. 318, 316. 


Legal estoppel. Estoppel by deed or record, 
as distinguished from estoppel by matter in 
pais, Lockhart State Bank v. Baker (Tex. 
Civ. App.) 264 S. W. 566, 569, ~ 


—Quasi estoppel. The principle which pre- 
cludes a party from asserting, to another's 
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disadvantage, a right inconsistent with a 
position previously taken by him. Philadel- 
phia County v. Sheehan, 263 Pa. 449, 107 A. 
14,16; Riley v. Brown, 72 Cal. App. 468, 237 
P. 833, 837. A term-used by Bigelow to cover 
a group of cases in which a party is pre- 
cluded from occupying inconsistent positions, 
either in litigations or in ordinary dealings; 
Big. Est. (6th ed.) 732. For some illustrative 
cases, see 31 Ch. D. 466; 2 Atk. 88; Pickett v. 
Bank, 32 Ark. 346; Robinson v. Pebworth, 
71 Ala. 240; Jacobs v. Miller, 50 Mich, 119, 
15 N. W. 42; Wood v. Seely, 32 N. Y. 105; 
The Water Witch, 1 Black, 494, 17 L Ed. 
155; Vose v. Cockcroft, 44 N. Y., 415; Sher- 
man v. McKeon, 38 N. Y. 266; Cloud v. Cole- 
man, 1 Bush (Ky.) 548; City of Burlington 
v. Gilbert, 31 Iowa, 356, 7 Am. Rep. 143; Ap- 
peal of Ferson, 96 Pa. 140. It is to be noted 
that in the cases grouped under this title the 
courts have generally used the simple term 
“estoppel” which, it has been suggested, is 
a questionable use of terms, since many of 
the cases are mere instances of ratification or 
. acquiescence; Big. Est. 755. 


In Pleading 


A plea, replication, or other pleading, which, 
without confessing or denying the matter of 
fact adversely alleged, relies merely on some 
matter of estoppel as a ground for excluding 
the opposite party from the allegation of thé 
fact. Steph. Pl. 219; 3 Bl. Comm. 308. 

A plea which neither admits nor denies the 
facts alleged by the plaintiff, but denies his 
right to allege them. Gould, PI. c. 2, § 39. 

A special plea in bar, which happens where 
a man has done some act or executed some 
deed which precludes him from averring any- 
thing to the contrary. 3 Bl. Comm. 308. 


Estoveria sunt ardendi, arandi, construendi et 
claudendi. 13 Coke, 68. Estovers are of fire- 
bote, plow-bote, house-bote, and hedge-bote. 


ESTOVERIS HABENDIS. A writ for a wife 
judicially separated to recover her alimony or 
estovers. Obsolete. 


ESTOVERS. An allowance made to a per- 
son out of an estate or other thing for his 
or her support, as for food and raiment. 


An allowance (more commonly called “ali-. 


mony”) granted to a woman divorced a 
mensa et thoro, for her support out of her 
husband’s estate. 1 Bl. Comm. 441. 

The right or privilege which a tenant has 
to furnish himself with so much wood from 
the demised premises as‘ may be sufficient or 
necessary for his fuel, fences, and other agri- 
cultural operations, 2 Kl. Comm. 35; Woodf, 
Landl. &,Ten. 232; Zimmerman v. Shreeve, 


59° Md. 363; Lawrence v. Hunter, 9 Watts. 


(Pa.) 78; Livingston v. Reynolds, 2 Hill (N. 
¥.) 159; Van Rensselaer v. Radcliff, 10 Wend. 
(N. Y.) 639, 25 Am. Dec. 582; Gardner \ v. Der- 
ing, 1 Paige, Ch. (N. Y.) 573. 


ESTREAT 


There is much learning In the old books relative 
to the creation, apportionment, suspension, and ex- 
tinguishment of these rights, very little of which, 
however, is applicable to the condition of things in 
this country, except perhaps in New York, where 


the grants of the manor-lands have led to some. 


litigation on the subject. Tayl. Landl. é T. § 220. 
See 4 Wash. R. P. 99; 7 Bing. 640; Padelford v. 
Padelford, 7 Pick. (Mass.) 152; Richardson v. York, 
14 Me. 221; Dalton v. Dalton, 42 N. C. 197; Owen 
v. Hyde, 6 Yerg. (Tenn.) 334, 27 Am. Dec. 467; Loom- 
is v. Wilbur, 5 Mas. 13, Fed. Cas. No. 8,498, 


Common of Estovers 


.A liberty of taking necessary wood for the 
use or furniture of a house or farm from off 


another’s estate, in common with the owner. 


or with others. 2 Bl. Comm. 35. 


ESTRAY. Cattle whose owner is unknown. 


2 Kent, Comm. 359; Spelman. Any beast, not: 


wild, found within any lordship, and not 
owned by any man. Cowell; 1 Bl. Comm. 297. 
These belonged to the lord of the soil. 
c, 17. An animal that has strayed away and 
lost itself; a wandering beast which no ong 
seeks, follows, or claims. Campbell v. Ham- 
ilton, 172 N. W. 810, 42 N. D. 216. 


Estray must be understood as denoting a wander- 
ing beast whose owner is unknown to the person 
who takes it up. An estray is an animal that has 
escaped from its owner, and wanders or strays 


about; usually defined, at common law, as a wan-' 


dering animal whose owner is unknown, An ani- 
Mal cannot be an estray when on the’ range where 
it was raised, and permitted by its owner to run, 
and especiaily when the owner is known to the par- 
ty who takes it up. The fact of its being breachy 


or vicious does not make it an estray. Walters v.. 


Glatz, 29 Iowa, 439; Roberts v. Barnes, 27 Wis. 425; 
Kinney v. Roe, 70 Iowa, 509, 30 N. W. 76; Shepherd 
v. Hawley, 4 Or. 208; 


(Mass.) 426; but see Worthington v. Brent, 69 Mo. 
205; State v. Apel, 14 Tex. 431. 


The term is used of flotsam at sea. 15 L. 
Q. R. 357. 


ESTREAT, v. To take out a forfeited recog- 


nizance from the records of a court, and re- 
turn it to the court of exchequer, to be prosė- 
cuted. See Hstreat, n, 


A forfeited recognizance taken out from among, 
the other records for the purpose of being sent up ` 
to the exchequer, that the parties might be sued 


thereon, was said to be estreated. 4 Bl. Comm. 253, 


And see Louisiana Society v. Cage, 45 La. Amn.‘ 


1394, 14 South. 422. 


There is no “estreat” or taking a judgment..of 


forfeiture of a bail recognizance from the records 
and sending it up to the.exchequer for suit thereon 
in Louisiana, since the same court which renders 
a judgment executes it, and the same officers who 


are charged with procuring it to be rendered are. 
also charged with procuring it to be executed, State. 


v. Johnson, 122 La. 11, 60 So. 702, 703. 


ESTREAT, n. z 
English law. A copy or extract from the 


book of estreats, that is, the rolls of any court, : 
in which the amercements or fines, recogniz-. 


Britt.. 


Yraceburn v. Cape, 60 Cal., 
App. 374, 212 P. 938, 940; Lyman v. Gipson, 18 Pick, ' 


(From Lati ‘ertractam.) In: 


ESTRECIATUS 


ances, etc., imposed or taken by that court 
upon or from the accused, are set down, and 
which are to be levied by the bailiff or other 
officer of the court. Cowell; Brown. A true 
copy or note of some original writing or rec- 
ord, and especially of fines and amercements 
imposed by a court, ertracted from the record, 
and certified to a proper officer or officers au- 
thorized and required to collect them. Fitzh. 
N. B. 57, 76. 


ESTRECIATUS, Straightened, as applied to 
roads. Cowell. 


ESTREPE. To strip; to despoil; to lay 
waste; to commit waste upon an estate, as 
by cutting down trees, removing buildings, etc. 
To injure the value of a reversionary interest 
by stripping or spoiling the estate. 


ESTREPEMENT. A species of aggravated 
waste, by stripping or devastating the land, 
to the injury of the reversioner, and especial- 
ly pending a suit for possession. 


ESTREPEMENT, WRIT OF. This was a 
common-law. writ of waste, which lay in par- 
ticular for the reversioner against the tenant 
for life, in respect of damage or injury to the 
land committed by the latter. As it was only 
auxiliary to a real action for recovery of the 
land, and as equity afforded the same relief 
by injunction, the writ fell into disuse in Eng- 
land, and was abolished by 3 & 4 Will. IV. c. 
27. In Pennsylvania, by statute, the remedy 
by estrepement is extended for the benefit of 
specified persons. See 10 Viner, Abr. 497; 
Woodf. Landl, & T. 447; Arch, Civ. Pl. 17; 
7 Com. Dig. 659; Irwin v. Covede, 24 Pa. 162; 
Byrne v. Boyle, 37 Pa. 260. 


ET. And. The introductory word of sev- 
eral Latin and law French phrases. formerly 
in common use. 


ET ADJOURNATUR. And it is adjourned. 
A phrase used in the old reports, where the 
argument of a cause was adjourned to an- 
other day, or where a second argument was 
had. 1 Keb. 692, 754, 773. 


ET AL. An abbreviation for et alii, “and 
others.” Ladd v. Smith, 209 Ala. 114, 95 So. 
280,281; Mitchell v. Mason, 90 Fla. 192, 105 


So. 404, 405. The singular is “et alius” (g. v.). 


ET ALII È CONTRA. And others on the 
other side. A phrase constantly used in the 
Year Books, in describing a joinder in issue. 
P. 1 Edw. Il. Prist; et alii è contra, et sic 
ad patriam: ready; and others, é contra, and 
so to the country. T. 3 Edw. III. 4. 


ET ALIUS. And another. The abbreviation 
et al. (sometimes in the plural written et ais.) 
is often affixed to the name of the person first 
mentioned, where there are several plaintiffs, 
grantors, persons addressed, ete. See In re 
McGovern’s Estate, 77 Mont. 182, 250 P. $12, 
815; -Anderson v..Haas, 160. Ga..420, 128 S.. 
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E. 178, 179; Conery v. Webb, 12 La. Ann. 
282; Lyman v. Milton, 44 Cal. 630. 


ET ALLOCATUR. And it is allowed. 


ET CETERA (or ET CAETERA). And others; 
and other things; and others of the like kind; 
and the rest; and so on; and so forth. Muir 


v. Kay, 66 Utah, 550, 244 P. 901, 904; Soule v. 


Northern Const. Co., 33 Cal. App. 300, 165 P. 
21, 23; Osterberg v. Section 30 Development 
Co., 160 Minn. 497, 200 N. W. 738, 739; Duroft 
v. Commonwealth, 192 Ky. 31, 232 S. W. 47, 
48; State on Inf. Haw v. Three States Lum- 
ber Co., 274 Mo. 361, 202 S. W. 1083, 1084; 
Stansbery v. First Methodist Episcopal 
Church, 79 Or, 155, 154 P. 887, 892; Gallop 
v. Elizabeth City Milling Co., 178 N. C. 1, 100 
S. E. 180; Wagner v. Brady, 130 Tenn. 554, 
171 S. W. 1179. In its abbreviated form (etc.) 
this phrase is frequently affixed to one of a 
series of articles or names to show that others 
are intended to follow or understood to be 
included. So, after reciting the initiatory 
words of a set formula, or a clause already 
given in full, etc. is added, as an abbreviation, 
for the sake of convenience, See Lathers v. 
Keogh, 39 Hun (N. Y.) 579; Com. v. Ross, 6 
Serg. & R. (Pa.) 428; In re Schouler, 134 
Mass. 426; High Court v. Schweitzer, 70 Ill. 
App. 143; Agate v. Lowenbein, 4 Daly (N. Y.) 
62; Hayes v. Wilson, 105 Mass, 21; Gray v. 
R. Co., 11 Hun (N. Y.) 70; Cooper v. Conklin, 
189 N. Y. S. 552, 197 App. Div. 205; O’Con- 
nor vy. City of New York, 165 N. Y. S. 625, 629, 
178 App. Div. 550; Morton v. Young, 178 Ky. 
301, 190 S. W..1090; Becker v. Hopper, 22 
Wyo. 237, 188 P. 179, 180, Ann. Cas. 1916D, 
1041. 


ET DE CEO SE METTENT EN LE PAYS. L, 
Fr. And of this they put themselves upon the 
country. 


ET DE HOC PONIT SE SUPER PATRIAM. 
And of this he puts himself upon the country. 
The formal conclusion of a common-law plea 
in bar by way of traverse. See 8. Bl. Comm. 
313. The literal translation is retained in the 
modern form. 


ET EI LEGITUR IN HÆC VERBA. L. Lat. 
And it is read to him in these words. Words 
formerly used in entering the prayer of oyer 
on record. 


ET HABEAS IBI TUNC HOC BREVE. And 
have you then there this writ. The formal 
words directing the return of a writ. The lit- 
eral translation is retained in the modern 
form of a considerable number of writs. 


ET HABUIT. And he had it. A common 
phrase in the Year Books, expressive of the 
allowance of -an application or demand by a 
party. Pain: demanda la view. Et habuit, 
ete. M. 6 Edw. III. 49. 


ET HOC PARATUS EST. VERIFICARE. 
And. this he ig prepared to verify. The Latin 
form of concluding a plea in confession and 
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avoidance; that is, where the defendant has 
confessed all that the plaintiff has set forth, 
and has pleaded new matter in avoidance. 1 
Salk. 2, 


These words were used, when the pleadings were 
in Latin, at the conclusion of any pleading which 
contained new affirmative matter. They expressed 
the willingness or readiness of the party so pleading 
to establish by proof the matter alleged in his plead- 
ing. A pleading which concluded In that manner 
was technically said to “‘conclude with a verifica- 
tion,” in contradistinction to a pleading which sim- 
ply denied matter alleged by the opposite party, and 
which for that reason was said to “conclude to the 
country,” because the party merely put himself up- 
on the country, or left the matter to the jury. 
Brown. 


ET HOC PETIT QUOD INQUIRATUR PER 
PATRIAM. And this he prays may be in- 
quired of by the country. The conclusion of a 
plaintiff’s pleading, tendering an issue to the 
country. 1 Salk. 6. Literally translated in 
the modern forms. 


ET INDE PETIT JUDICIUM. And thereupon 
[or thereof] he prays judgment. A clause at 
the end of pleadings, praying the judgment 
of the court in favor of the party pleading. It 
occurs as early as the time of Bracton, and is 
literally translated in the modern forms, 
Bract. fol. 570; Crabb, Eng. Law, 217. 


ET INDE PRODUCIT SECTAM. And there- 
upon he brings suit. The Latin conclusion of 
a declaration, except against attorneys and 
other officers of the court. 3 Bl. Comm, 295. 


ET MODO AD HUNG DIEM. Lat. And now 
at this day. This phrase was the formal be- 
ginning of an entry of appearance or of a con- 
tinuance. The equivalent English words are 
still used in this connection. 


ET NON. Lat. And not. A technical phrase 
in pleading, which introduces the negative 
averments of a special traverse. It has the 
same force and effect as the words absque hoc, 
“without this,” and is occasionally used in- 
stead of the latter. 


ET SEQ. An abbreviation for et sequentes. 


(masculine and feminine plural) or et sequen- 
tia (neuter), “and the following.” Thus a ref- 
erence to “p.-1, et Seq.” means “page first and 
‘the following pages.” Also abbreviated “et 
saq.,” which is preferred by some authorities. 


ET Sic. And ‘so. In the Latin forms of 
pleading these were the introductory words 
of a special conclusion to a plea in bar, the ob- 
ject being to render it positive and not argu- 
mentative; as et sic nil debet. 


ET SIC AD JUDICIUM. And so to judgment. 
Yearb. T. 1 Edw. II. 10. 


ET SIC AD PATRIAM. And so to the coun- 
try. A phrase used in the Year Books, to rec- 
‘ord an issue‘to the country, 


, EVASION 


ET SIC FECIT. And he did so. 
Hen. VI. 17. 


ET SIC PENDET. And so it hangs. A term 
used in the old reports to signify that a point 
was left undetermined. T. Raym. 168. 


ET SIC ULTERIUS. And so on; and so fur- 
ther’; and so forth. Fleta, lib. 2, c. 50, § 27. 


Yearb. P. 9 


ET UX. An abbreviation for ef ugor, —“and 
wife.’ Where a grantor’s wife joins him in 
the conveyance, it is sometimes expressed (in 
abstracts, etc.) to be by “A. B. et us.” 


ETCHING. Strictly, the art of using acid to 
bite a design on metal; in a broader sense, the 
word includes the sand-blast process, which 
uses no acid, but relies on abrasion by sand, 
emery, or a like substance. Graphic Arts Co. 
v, Photo-Chromotype Engraving Co. (C. O. A.) 
231 F. 146, 148. 


ETHICS, LEGAL. That branch of moral sci- 
ence which treats of the duties which a mem- 
ber of the legal profession owes to the public, 
to the court, to his professional brethren, and 
to his client. 


ETIQUETTE OF THE PROFESSION. The 
code of honor agreed on by mutual under- 
standing and tacitly accepted by members of 
the legal profession, especially by the bar, 
Wharton. 


Eum qui nocentem infamat, non est æquum et 
bonum ob eam rem condemnari; delicta enim no- 
centium nota esse oportet et expedit. It is not 
just and proper that he who speaks ill of a 
bad man should be condemned on that ac- 
count ; for it is fitting and expedient that the 
erimes of bad men should be known. Dig. 47, 
10, 17; 1 Bl. Comm, 125. 


EUNDO ET REDEUNDO. Lat. In going and 
returning. Applied to vessels 3 ©. Rob. 
Adm. 141. ` 


EUNDO, MORANDO, ET REDEUNDO. Lat. 
Going, remaining, and returning. A person 
who is privileged from arrest (as a witness, 
legislator, etc.) is generally so privileged cun- 
do, morando, et redeundo; that is, on his way 
to the place where his duties are to be per- 
formed, while he remains there, and on his 
return journey. 


EUNOMY. Equal laws and a well-adjusted 
constitution of government. 


EUNUCH. A male of the human species who 
has been castrated. See Domat, liv. prél. tit. 
2,§1,n.10. Eckert v. Van Pelt, 69 Kan. 357, 
76 Pac. 909, 66 L. R. A. 266, 


EVASIO. Lat. In old practice. An escape 
from prison or custody. Reg. Orig. 312. 


EVASION. A subtle endeavoring to set aside 
truth or to escape the punishment of the law. 
Thus, if one person says to another that he 
will not strike him, but will give him a pot of 


` EVASION 


ale to strike first, and, accordingly, the latter 
strikes, the returning the blow is punishable; 
and, if the person first striking is killed, it is 
murder, for no man shall evade the justice 
of the law by such a pretense. 1 Hawk. P. C. 
81; Bac, Abr. Fraud, A. So no one may plead 
ignorance of the law to evade it. Jacob. 


In a general way the words “suppression,” “eya-" 
sion,” and “concealment? mean to avoid by some 


device or strategy or the concealment or intention- 
al withhalding some fact which ought in good faith 
_ to be communicated. Murray y. Brotherhood of 
American Yeomen, 180 Iowa, 626, 163 N. W. 421, 428. 


EVASIVE. ‘Tending or seeking to evade; 
elusive; shifting; as an evasive argument or 
plea. 


EVASIVE ANSWER. One which consists in 
refusing either to admit or to deny a matter 
as to which the defendant is necessarily pre- 
sumed to have knowledge. Hence, where a 
defendant is alleged to be a corporation, an 
answer declining, for want of sufficient infor- 
mation, either to admit or to deny such an 
averment would be evasive. Raleigh & Gas- 
ton Ry. Co. v. Pullman Co., 122 Ga. 700, 50 S. 
E. 1008. But an answer distinctly denying an 
allegation that the defendant is a corporation, 
although it may be false, is not evasive. Gay- 
nor v. Travelers’ Ins. Co., 12 Ga. App. 601, 77 
S. E. 1072, 1073. 


EYE. The period immediately preceding an 
important event. Jarvis v. Jarvis, 286 Tl, 478, 
122 N. E. 121, 123. 


EVEN. Although; if. May v. Missouri Pac. 
R. Co., 143 Ark. 75, 219 S. W. 756, 757. 


EVENING. The period between sunset or the 
evening meal and ordinary bedtime. City of 
Albany v. Black, 216 Ala. 4,112 So. 433; State 
v. Foley, 89 Vt. 193, 94 A. 841, 842, 


EVENINGS. In old English law. The de- 
livery at even or night of a certain portion of 
grass, or corn, etc., to a customary tenant, 
who performs the service of cutting, mowing, 
or reaping for his lord, given him as a gra- 
tuity or encouragement. Kennett, Gloss. 


EVENT. The consequences of anything, the 
issue, conclusion, end; that in which an ac- 
tion, operation, or series of operations, termi- 
nates. Fitch v. Bates, 11 Barb. (N. Y.) 473. 
In reference to judicial and quasi judicial 
proceedings, “event” means the conclusion, 
end, or.final outcome or result of a litigation; 
as, in.the phrase “abide the event,” speaking 
of costs or of an.agreement that one suit shall 
be governed by the determination in another. 
Reeves v. McGregor, 9 Adol. & El. 576; Ben- 
jamin v. Ver Nooy, 168 N. Y. 578, 61 N. E. 
971; Commercial Union Assur: Co. v. Scam- 
mon, 35 Ill. App, 660; Gordon v. Krellman, 
216 N. Y. S. 778, 779, 217 App. Div. 477.. ` 


Eventus èst qui ex caus4 sequitur; et dicitur 


eventus quia ex causis evenit.: 9 Coke, 81, An 
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event is that which follows from the cause, 
and is cglled an “event” because it eventuates 
from causes. ` 


Eventus varios res nova semper habet. Co. 
Litt. 879. A new matter always produces 
varicus events. 


EVERY. Each one of all; all the separate 
individuals who constitute the whole, regard- 
ed one by one. Geary v. Parker, 65 Ark. 521, 
47 S. W. 238; Purdy v. People, 4 Hill (N. YX.) 
418; . State v. Penny, 19 S. ©. 221; Smith vF. 
Hall, 217 Ky. 615, 290 S. W. 480, 482; Salo v. 
Pacific Coast Casualty Co., 95 Wash. 109, 163 
P. 384, 385, L. R. A. 1917D, 613. The term 
is sometimes equivalent to “all”; Erskine v. 
Pyle, 51 S. D. 262, 218 N. W. 500, 502; and 
sometimes to “each”; Miller v. Rodd, 285 Pa. 
16, 131 A. 482, 483. ` 


Every man must be taken to contemplate the 
probable consequences of the act he does. Lord 
FEllenborough, 9 East, 277. A fundamentat 
maxim in the law of evidence. Best, Pres. § 
16; 1 Phil. Ev. 444. (Every man is presumed 
to intend the natural and probable conse- 
quences of his own voluntary acts. 1 Greenl. 
Evid. § 18/9 B. & C. 643; 3 Maule & S. 11; 
Webb, Poll. Torts 35.} 


EVES-DROPPERS. See Eaves-Droppers. 


EVICT. : 
tn the Civil Law 


To recover anything from a person by virtue’ 
of the judgment of a court or judicial sen-' 
tence. 

At Common Law 


To dispossess, er turn out of the possession 
of lands by process of law. Also to recover 
land by judgment at law. “If the land is 
evicted, no rent shall be paid.” 10 Coke, 128a. 


EVICTION. Dispossession by process of law; 
the act of depriving a person of the posses- 
sion of lands which he has held, in pursuance 
of the judgment of a court. Reasoner v. Ed- 
mundson, § Ind. 895; Cowdrey v. Coit, 44 N. 


-¥. 392, 4 Am. Rep. 690; Home Life Ins. Co. 


v. Sherman, 46 N. Y. 372. 


In Kentucky, an “eviction” is dispossession un- 
der judgment, though it need not be by force of proc- 
ess under judgment. Edgemont Coal Co. v. Asher 
(D. C.) 298 F. 1000; Walker v. Robinson, 163 Ky. 618, 
174 S. W. 503, 605, 


Originally and technically, the dispossession 
must be by judgment of law; if otherwise, it 
was an ouster; Lansing y. Van Alstyne, 2 
Wend. (N. Y.) 568, note; Webb v. Alexander, 
7 Wend. (N. Y.) 285; but the necessity of legal 
process was long ago abandoned in England; 
4 Term 617; and in this country also it is 
settled that there need not be legal process; 
Greenvault v. Davis, 4 Hill (N. Y.) 645; Grist 
v. Hodges, 14 N. ©. 200; Green v. Irving, 54 
Miss. 450, 28 Am. Rep. 360; ‘Thomas v. Beck- 
er, 190 Iowa, 237, 180 N. W..285, 286. Any 
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actual entry and dispossession, adversely and 
lawfully made under paramount title, will be 
an eviction. Rawle, Cov. § 133; Gallison v. 
Downing, 244 Mass. 33, 188 N. E. 315, 318. 


An “eviction” is a disturbance in the grantee’s 
possession, by the assertion of a title paramount to 
which a party has been compelled by law or satis- 
factory proof of genuineness to submit. Musgrove 
v. Cordova Coal, Land & Improvement Co., 67 So. 
582, 583, 191 Ala. 419, 

“Eviction” is anything of a grave and perma- 
nent character done by the landlord or those acting 
under his authority with the intent and effect to de- 
prive the tenant of the use, occupation, and enjoy- 
ment of the premises or part thereof, or the es- 
tablishment or assertion against the tenant of a title 
paramount to the landlord. Blomberg v. Evans, 
194 N. C. 113, 138 S. E. 593, 594, 53 A. L, R. 686; Al- 
brecht v. Thieme, 97 N. J. Law, 103, 116 A, 276, 277; 
Lorenz v. McCloskey, 135 A. 350, 5 N. J. Misc, 27; 
National Furniture Co, v. Inhabitants of Cumber- 
land County, 113 Me. 175, 93 A. 70, 71; Aguglia v. 
Cavicchia, 229 Mass. 263, 118 N. E. 283, 284, L, R. 
A, 198C, 59; De Fries v. Scott (C. C. A) 268 F. 952, 
956. 

To constitute “eviction,” the act need not be of s 
permanent character, but it is sufficient that it de- 
prive the tenant of the free enjoyment of the prem- 
ises or some part thereof or appurtenances thereto. 
Hote] Marlon Co. v. Waters, T7 Or. 426, 150 P. 865, 
868. 

Originally an eviction was understood to be a 
dispcssession of the tenant by some act of his land- 
lord or the failure of his title, Of later years it 
has come to include any wrongful act of the land- 
lord which may result in an interference with the 
. tenant’s possession in whole or in part, The act 

may be one of omission as well as one of commis- 

sion. Holden v. Tidwell, 37 Okl. 553, 133 P. 54.56, 

49 L. R. A. (N. S.) 389, Ann. Cas. 1915C, 394. 

Eviction implies an entry under paramount title, 
so as to interfere with the rights of the grantee, 

The object of the party making the entry is imma- 

terial, whether it be to take all or a part of the 

land itself or merely an incorporeal right. Phras- 
es equivalent in meaning are “ouster by paramount 
title,” “entry and disturbance,” ‘“‘posseaslon under 
an elder title,” and the lke, Mitchell v. Warner, 
6 Conn. 497. 


In a more popular sense, the term denotes 
turning a tenant of land out of possession, ei- 
ther by re-entry or by legal proceedings, such 
as an action of ejectment. Sweet. 

By a loose extension, the term is some- 
times applied to the ousting of a person from 
the possession of chattels; but, properly, it 
applies ouly to realty. 


In the Civil Law 


The abandonment which one is obliged to 
make of a thing, in pursuance of a sentence 
by which he is condemned to do so. Poth. 
Contr. Sale, pt. 2, c 1, § 2, art. 1, no. 83. The 
abandonment which a buyer is compelled to 
make of a thing purchased, in pursuance ofa 
judicial sentence. 

Eviction is the loss suffered by the buyer 


of the totality of the thing sold, or of a part ` 


thereof, occasioned by the right or claims of 
_a third person. Civil Code La. art. 2500. 
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In General 


—Actual eviction is an actual expulsion of the 
tenant out of all or some part of the demised 
premises; a physical ouster or dispossession 
from the very thing granted or some substan- 
tial part thereof. Knotts v. McGregor, 47 W. 
Va. 566, 35 S. Æ. 899; Talbott v. English, 
156 Ind. 299, 59 N. E. 857; Seigel v. Neary, 


-77 N. Y. S. 854, 38 Mise. Rep. 297; Pendleton 


v. Dyett, 4 Cow. (N. Y.) 581, 585; Friedman- 
White Realty Co. v. Garage Development Cor- 
poration, 223 N. Y. S. 839, 841, 130 Mise. 266. 


—Constructive eviction, as the term is used 
with reference to breach of the covenants of 
warranty and of quiet enjoyment, means the 
inability of the purchaser to obtain posses- 
sion by reason of a paramount outstanding 
title. Fritz v. Pusey, 31 Minn. 368, 18 N. W. 
94. With reference to the relation of land- 


-lord and tenant, there is a “constructive evic- 


tion” when the former, without intent to 
oust the latter, does some act which deprives 
the tenant of the beneficial.enjoyment of the 
demised premises or materially impairs such 
enjoyment. Realty Co. v. Fuller, 67 N. Y. S. 
146, 33 Misc. Rep. 109; Talbott v. English, 156 
Ind. 299, 59 N. E. S57; General Industrial & 
Mfg. Co. v. American Garment Co., 76 Ind. 
App. 629, 128 N. E. 454, 455; Santrizos v. 
Public Drug Co., 143 Minn. 222, 173 N. W. 563, 
564. Any disturbance of the tenant’s posses- 
sion by the landlord whereby the premises are 
rendered unfit or unsuitable for occupancy in 
whole or in substantial part for the purposes 
for’ which they were leased amounts to a con- 
structive eviction, if the tenant so elects and 
surrenders his possession. Veysey v. Moriya- 
ma, 184 Cal. 802, 195 P. 662, 663; Murry v. 
Merchants’ Sonthwest Transfer & Storage Co., 
98 OKL 270, 225 P. 547, 549. 


—Partial eviction, That which takes place 
when the possessor is deprived of only a por- 
tion of his rights in the premises. 


—Total eviction. That which occurs when the 
possessor is wholly deprived of his rights in 
the premises, 


EVIDENCE. Any species of proof, or pro- 
bative matter, legally presented at the trial 
of an issue, by the act of the parties and 
through the medium of witnesses, records, 
documents, concrete objects, etc., for the pur- 
pose of inducing belief in the minds of the 
court or jury as to their contention. Hotch- 
kiss v. Newton, 10 Ga. 567; State v. Thomas, 
50 La. Ann. 148, 23 So. 250; Cook v. New 
Durham, 64 N. H. 419, 18 A. 650; Kring v. 
Missouri, 2 S. Ct. 443, 107 U. S. 221, 27 L. Ed. 
506; O’Brien v. State, 69 Neb. 691, 96 N. W. 
650; Hubbell v. U. S., 15 Ct. Cl. 608; Mce- 
Willams v. Rodgers, 56 Ala, 93. 


That which is legally submitted to a jury, to en- 
able them to decide upon the questions in dispute 
or. issue, as pointed out by the pisadings, and dis- 


EVIDENCE 


tinguished from all comment and argument. 1 
Starkie, Hv. pt. 1, § 3. 

The means sanctioned by law of ascertaining in a 
judicial proceeding the truth respecting a question 
of fact. Cal. Code Civ. Proc. § 1823. 


That which tends to prove or disprove any 
matter in question, or to influence the belief 
respecting it.* Belief is produced by the con- 
sideration of something presented to the mind. 
The matter thus presented, in whatever 
shape it may come, and through whatever ma- 
terial organ it is derived, is evidence. Park- 
er, Lectures on Medical Jurisprudence, in 
Dartmouth College. 


That which furnishes or tends to furnish proof. 
It is that which brings to the mind a just convic- 
tion of the truth or falsehood of any substantive 
proposition which is asserted or denied. Wong Yee 
Toon v. Stump (C. C. A.) 233 F. 194, 198; Ex parte 
Lam Pui (D. C.) 217 F, 456, 467. 

That which demonstrates, makes clear, or ascer- 
tains the truth of the very fact or point in issue, 
either on the one side or on the other. Leonard v. 
State, 100 Ohio St. 456, 127 N. E. 464, 466; Lynch 
v. Rosenberger, 121 Kan. 601, 249 P. 682, 683, 60 A. L. 
R, 376. 

The word “evidence,” in legal acceptation, in- 
cludes all the means by which any alleged matter 
of fact, the truth of which is submitted to inves- 


tigation, is established or disproved. 1 Greenl. 
Ey. c. 1, § 1; Latikos v. State, 88 So. 45, 47, 17 Ala, 
App. 592. 


_ Synonyms distinguished. 


The term “evidence” is to be distinguished from 
its synonyms “proof” and “testimony.” “Proof” is 
the logically sufficient reason for assenting to the 
truth of a proposition advanced. In its juridical 
sense it is a term of wide import, and comprehends 
everything that may be adduced at a trial, within 
the legal rules, for the purpose of producing con- 
viction in the mind of judge or jury, aside from 
mere argument; that is, everything that has a 
probative force intrinsically, and not merely as a 
deduction from, or combination of, original proba- 
tive facts, But “evidence” is a narrower term, and 
includes only such kinds of proof as may be le- 
gally presentcd at a trial, by the act of the parties, 
and through the aid of such ¢oncrete facts as wit- 
nesses, records, or other documents. Thus, to urga 
a presumption of law in support of one’s case is ad- 
ducing proof, but it i9 not offering evidence. ‘‘Tes- 
timony,” again, is a still more restricted term. It 
properly means only such evidence as is delivered 
by a witness on the trial of a cause, either orally 
or in the form of affidavits or depositions. Thus, an 
ancient deed, when offered under proper circum- 
stances, is evidence, but it could not strictly be 
called “testimony.” ‘Belief’ is a subjective con- 
dition resulting from proof. It is a conyiction of 
the truth of a proposition, existing in the mind, and 
induced by persuasion, proof, or argument addressed 
to the judgment, | . 

Testimony is one species of evidence. But the 
word “evidence” is a generic term which includes 
every species of it. Gazette Printing Co. v. Morss, 
60 Ind. 157. Testimony is the evidence given by wit- 
nesses, Evidence is whatever may be given to the 
jury as tending to prove a case, It includes the 
testimony of witnesses, documents, admissions of 
parties, etc. Mann v. Higgins, 83 Cal, 66, 23 P. 206; 
Carroll v. Bancker, 43 La. Ann. 1078, 10 South. 192; 
Columbia Nat. Bank vy. German Nat. Bank, 56 Neb. 
803, 7 N. W. 36; Harris. v.` Tomlinson, 130 Ind, 


‘means original or first-hand evidence; 
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426, 30 N. E. 214; Jones v. Gregory, 48 Ill. App. 230; 
Industrial Commission v. Jasionowski, 24 Ohio App. 
66, 1066 N. E. 616, 618. What is sworn is testimony ; 
what is the truth deduced therefrom is “evidence.” 
Louisville & N. R. Co. v. Rogers, 21 Ga. App. 324, 
94 S. E. 321, 822; Mick v. Mart (N. J. Ch.) 65 A. 
851. 

But in common parlance, ‘‘testimony” and “evi- 
dence” are synonymous, State v. Winney, 128 N. W. 
680, 681, 21 N. D. 72; Jones v. City of Seattle, 61 
Wash. 245, 98 P. 743, 745; Fitzgerald v. Benner, 219 
Ill. 485, 76 N. E. 709, 716; Crumley v. State, 89 So, 
847, 848, 18 Ala. App. 105; Grayson v. Durant, 43 
OKI, 799, 144 P. 592, 594, 

The word ‘proof’? seems properly to mean any- 
thing which serves, either immediately or mediate- 
ly, to convince the mind of the truth or falsehood 
of a fact or proposition. It is also applied to the 
conviction generated in the mind by proof properly 
so called, The word “evidence” signifies, in its orig- 
inal sense, the state of being evident, ê. e., plain, 
apparent, or notorious. But by an almost peculiar 
inflection of our language, it is applied to that which 
tends to render evident or to generate proof. Best, 
Ev. §§ 10, 11; Dupont v, Pelletier, 120 Me, 114, 113 
A. 11, 12. “Evidence” differs from “proof” in that 
former may be false and of no probative value. 
State v. Howard, 162 La. 719, 111 So. 72, 75. 

Proof in a strictly accurate and technical sense 
is the result or effect of evidence, while evidence is 
the medium or means by which a fact is proved or 
disproved, but the ‘words “proof” and “evidence” 
may be used interchangeably. Walker v. State, 138 
Ark. 6517, 212 5. W. 319, 324; Latikos v. State, 17 
Ala App, 592, 88 So. 45, 47. ‘ 

While the “facts” and the “evidence” are quite 
different since the facts can neither be added to 
nor taken from, while evidence may be added to, 
weakened, or even destroyed, it sometimes may hap- 
pen that they constitute one and the same thing. 
Gates v. Haw, 150 Ind. 370, 50 N. E. 299, 


Classification 


There are many species of evidence, and it 
is susceptible of being classified on several 
different principles. The more usual divisions 
are indicated below. 

Evidence is either judicial or extrajudicial. 
Judicial evidence is the means, sanctioned by 
law, of ascertaining in a judicial proceeding 
the truth respecting a question of fact, (Code 
Civ. Proc. Cal. § 1823;) while extrajudicial 
evidence is that which is used to satisfy 
private persons as to facts requiring proof. 

Hvidence is either primary or secondary. 
Primary evidence is that kind of evidence 
which, under every possible circumstance, 
affords the greatest certainty of the fact in 
question. . Thus, a written instrument is it- 
self the best possible evidence of its existence 
and contents. Secondary evidence is that 
which is inferior to primary. Thus, a copy 
of an instrument, or oral evidence of its con- 
tents, is secondary evidence of the instrument 
and contents. Code Civ. Proc. Cal. §§ 1829, 
1830. In other words, primary evidence 
the 
best evidence that the nature of the case ad- 
mits of; the evidence which is required in 
the first instance, and which must fail before 
secondary evidence can. be admitted. . That 
eviderice. which the nature of the case or ques- 
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tion suggests as the proper means of ascer- 
taining the truth. See Cross v. Baskett, 17 
Or. 84, 21 P. 47; Scott v. State, 3 Tex. App. 
108, 104; Civ. Code Ga, 1895, § 5164 (Civ. 
Code 1910, § 5750). Secondary evidence is 
that species of evidence which becomes ad- 
missible, as being the next best, when. the 
primary or best evidence of the fact in ques- 
tion is lost or inaccessible; as when a wit- 
ness details orally the contents of an instru- 
ment which is lost or destroyed. Williams 
v. Davis, 56 Tex. 253; Baucum v. George, 65 
Ala. 259; Roberts v. Dixon, 50 Kan. 436, 31 
P. 1083; Armstrong’s Lessee v. Morgan, 3 
Yeates (Pa.) 580. “Best evidence” or “pri- 
mary evidence” is the particular means of 
proof which is the most natural and satisfac- 
tory of which the case admits, and includes 
the best evidence which is available to a par- 
ty and procurable under the existing situa- 
tion, and all evidence falling short of such 
standard, and which in its nature Suggests 
there is better evidence of the same fact, 
is “secondary evidence.” Best v. Equitable 
Life Assur. Soc. (Mo. App.) 299 S. W. 118, 
120. 

Evidence is either direct or indirect. Di- 
rect evidence is that means of proof which 
tends to show the existence of a fact in ques- 
tion, without the intervention of the proof of 
any other fact, and is distinguished from cir- 
cumstantial evidence, which is often called 
“indirect.” See Brown; Com. v. Webster, 
5 Cush. (Mass.) 310, 52 Am. Dec. 711; Pease 
v. Smith, 61 N. Y. 477; State v. Calder, 23 
Mont. 504, 59 P. 903; People v. Palmer, 11 
N. Y. St. Rep. 820. Direct evidence means 
evidence which in the first instance applies 
directly to the factum probandum, or which 
immediately points to a question at issue, or 
` is evidence of the precise fact in issue and on 
trial by witnesses who can testify that they 
saw the acts done or heard the words spoken 
which constituted the precisa fact to be 
proved. Garner v. New Jersey Fidelity & 
Plate Glass Ins. Co. (Mo. App.) 200 8. W. 448, 
449; Stern y. Employers’ Liability Assur. 
Corporation, Limited, of London, England 
(Mo. App.) 249 S. W. 739, 741; Beason v. 
State, 43 Tex. Cr. R. 442, 67 S. W. 96, 98; 
State v. Calder, 23 Mont. 504, 59 P. 904; 
Buckler v. Kneezell (Tex. Civ. App.) $1 S. W. 
367, 870; Knickerbocker v. Worthing, 138 
Mich. 224, 101 N. W. 540, 544; Lake County 
v. Neilon, 44 Or. 14, 74 P. 212, 214; U. S. v. 
Greene (D. C.) 146 F. 803, 824; Civ. Code Ga. 


1910, § 5729; Pen. Code Ga. 1910, § 1009; 
1 Greenl. Ev. § 13; 1 Stark. Ev. 19; Tayl. 
Ev. 84. Indirect or circumstantial evidence 


is that which only tends to establish the issue 
by proof of various facts sustaining by their 
consistency the hypothesis claimed. Civ. 
Code Ga. 1910, § 5729; Pen, Code Ga. 1910, 
§ 1009; U. S. v. Greene (D. ©.) 146 F. 808, 
824. Indirect evidence consists of both in- 
ferences and presumptions. Lake County v. 
Neilon, 44 Or, 14, 74 P. 212, 214, 

Evidence is either intrinsic or extrinsic. 
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Intrinsic evidence is that which is derived 


from a document without anything to explain 
it. Extrinsic evidence is external evidence, 
or that which is not contained in the body of 
an agreement, contract, and the like. Ex- 
trinsic evidence is also said to be evidence 
not legitimately before the tribunal in which 
the determination is made. Baldwin v. City 
of Buffalo, 35 N. Y, 875, 382. 


Compound and Descriptive Terms 


—Adminicular evidence. Auxiliary or supple- 
mentary evidence, such as is presented for 
the purpose of explaining and completing 
other evidence. (Chiefly used in ecclesiasti- 
cal law.) - 


—Best evidence. Primary evidence, that is, 
the best evidence of which the case in its 
nature ig susceptible, 3 Bouvier, Inst. n. 
3053; Steph. Ev. 67; Scott v. State, 3 Tex. 
App. 103, 104. As used in the rule that where 
the “best evidence” the case will admit of 
cannot be had, the “best evidence’ that can 
be had shall be allowed, it means that if 
the best legal evidence cannot be produced, 
the best legal evidence that. can be had should 
be admitted. Gray v. Pentland, 2 Serg. & R. 
(Pa.) 23, 34. See definitions of primary evl- 
dence under the heading “Classification,” 
supra. 


—Circumstantial evidence., The proof of vari- 
ous facts or circumstances which usually at- 
tend the main fact in dispute, and therefore 
tend to prove its existence, or to sustain, by 
their consistency, the hypothesis claimed. Or 
as otherwise defined, it consists in reasoning 
from facts which are known or proved to es- 
tablish such as are conjectured to exist. See, 
further, Circumstantial Evidence. 


—Competent evidence. That which the very 
nature of the thing to be proven requires, as, 
the production of a writing where its contents 
are the subject of inquiry. 1 Greenl. Ev. § 
2; Chapman v. McAdams, 1 Lea (Tenn.) 500, 
504; Horbach v. State, 48 Tex. 242, 249; 
Hill v. Hill, 216 Ala. 485, 113 So. 306, 308; 
Porter v. Valentine, 18 Misc. 213,41 N. Y. 8. 
507, 508; Goltra v. Penland, 45 Or, 254, 77. P. 
129, 183. Also, generally, admissible or 
relevant, as the opposite of “incompetent,” 
(see infra.) State v. Johnson, 12 Minn. 476 
(Gil. 378), 98 Am, Dec. 241; Ryan v. Town 
of Bristol, 63 Conn. 261, 27 A. 309, 312; Civ. 
Code Ga. 1910, § 5729; Pen. Code Ga, 1910, 
§ 1009. 


—Conclusive evidence. That which is incon- 
trovertible, either because the law does not 
permit it to be contradicted, or because it is 
so strong and convincing as to overbear all 
proof to the contrary and establish the propo- 
sition in question beyond any reasonable 
doubt. Wood v. Chapin, 18 N. Y. (8 Kern.) 
509, 515, 67 Am. Dec. 62; Haupt v. Pohlmann, 
24 N. Y. Super. Ct. 121; Moore v. Hopkins, 83 
Cal. 270, 23 P. 318, 17 Am, St. Rep. 248; West 
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v. West, 90 Iowa, 41, 57 N. W. 689; Freese v. 
Loan Soc., 189 Cal. 382, 73 P. 172; People v. 
Stephenson, 11 Misc. 141, 32 N. X. 8. 1112; 
Covington County v. Fite, 120 Miss. 421, 82 
So. 308, 309; Haupt v. Pohlmann, 24 N, Y. 
Super. Ct. (1 Rob.) 121, 127; State ex rel. 
Railroad and Warehouse Com’rs v. Minne- 
apolis & St. L. R. Co., 76 Minn. 469, 79 N. W. 
510, 514; Thompson Lumber Co. v. Interstate 
Commerce Commission (Com. Ct.) 193 F. 682, 
648; Code Civ. Proc. Cal. § 1837. 


—Corroborative evidence. Strengthening or 
confirming evidence; additional evidence of 
a different character adduced in support of 
the same fact or proposition. Code Civ. 
Proc. Cal. § 1839; Bell v. Bell, 15 Idaho, 7, 
96 P. 196, 202; Radcliffe v. Chavez, 15 N. M. 
258, 110 P. 699, 701; Mills v. Commonwealth, 
93 Va. 815, 22 S, E. 863. 


—Cumulative evidence. Additional or cor- 
roborative evidence to the same point. That 
which goes to prove what has already been 
established by other evidence, Glidden v. 
Dunlap, 28 Me. 383; Parker v. Hardy, 24 
Pick. (Mass.) 248; Waller v. Graves, 20 Conn. 
310; Roe v. Kalb, 37 Ga. 459; Purcell 
Envelope Co. v. United States, 48 Ct. Cl. 66, 
73. All evidence material to the issue, after 
any such evidence has.been given, is in a cer- 
tain sense cumulative; that is, is added to 
what has been given before. It tends to sus- 
tain the issue. But cumulative evidence, in 
legal phrase, means evidence from the same 
or a new witness, simply repeating, in sub- 
stance and effect, or adding to, what has been 
before testified to. Parshall v. Klinck, 43 
Barb. (N. X.) 212. Evidence is not cumula- 
tive merely because it tends to establish the 
same ultimate or principally controverted 
fact. Cumulative evidence is additional evi- 
dence of the same kind to the same point. 
Able v. Frazier, 43 Iowa, 177; Harlan v. 
Texas Fuel & Supply Co. (Tex. Civ. App.) 160 
S. W. 1142, 1146; Civ. Code Ga. 1910, $ 5729; 
Pen. Code Ga. 1910, § 1009. 


—Documentary evidence. Evidence supplied 
by writings and documents of every kind in 
the widest sense of the term; evidence de- 
rived from conventional symbols (such as 
letters) by which ideas are represented on 
material substances. 


—Evidence aliunde. Evidence from outside, 
from another source. In certain cases a writ- 
ten instrument may be explained by evidence 
aliunde, that is, by evidence drawn from 
sources exterior to the instrument itself, e. 
g., the testimony of a witness to conyersa- 
tions, admissions, or preliminary negotiations. 


—Expert evidence. Testimony given in rela- 
tion to some sctentific, ‘technical, or profes- 
sional matter by experts, i. e., persons. quali- 
fied to speak authoritatively by reason of 
their’ ‘special training, skill, or familiarity 
with the subject. : 
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—Extraneous evidence. With reference ‘to a 
contract, deed, will, or any writing, extrane 
ous evidence is such as is not furnished by 
the document itself, but is derived from out- 
Side sources; the same as evidence aliunde. 
(See supra.) 


—Fair preponderance of evidence. Such evi- 
dence as when weighed with that which is 
offered to oppose it, has more convincing pow- 
er in the minds of the jury. Neely v. Detroit 
Sugar Co., 188 Mich. 469, 101 N. W. 665, 666. 
It is not a technical term, but simply means 
that evidence which outweighs that which is 
offered to oppose it, and does not necessarily 
mean the greater number of witnesses. De- 
vencenzi v. Cassinelli, 81 P. 41, 42, 28 Nev. 
222 (quoting and adopting definition in Strand 
v. Chicago & N. M. Ry. Co., 67 Mich. 380, 34 
N. W. 712); Hynes v. Metropolitan St. Ry. 
Co., 64 N. Y. S. 382, 383, 31 Mise. 825. The 
term conveys the idea of something more than 
a preponderance, Bryan v. Chicago, R. I. & 
P. Ry. Co., 68 Iowa, 464, 19 N. W. 295, 296; 
De St. Aubin v. Marshall Field & Co., 27 Cole. 
414, 62 P. 199, 201; B. Lantry Sons v. Lowrie 
(Tex. Civ. App.) 58 S. W. 837, 838. 


—Hearsay evidence. Evidence not proceeding 
from the personal knowledge of the witness, 
but from the mere repetition cf what he has 
heard others say. That which does not de- 
rive its value solely from the credit of the 
witness, but rests mainly on the veracity and 
competency of other persons. The very nature 
of the evidence shows its weakness, and it is 
admitted only in specified cases from neces- 
sity. Code Ga. 1882, § 3770 (Civ. Code 1910, 
§ 5762); 1 Phil. Ev. 185; State v. Ah Lee, 
18 Or. 540, 23 P. 424, 425; Hopt v. Utah, 110 
U. S. 574, 4 S. Ct. 202, 205, 28 L. Ed. 262; 
Morell v. Morell, 157 Ind. 179, 60 N. E. 1092, 
1093; Dixon v. Labry (Ky.) 29 S. W. 21, 22; 
Shaw v. People (N. Y.) 5 Thomp. & C. 439, 2 
Cow. Cr. R. 200, 204; People v. Smith, 55 Cal. 
App. 324, 203 P. 816, 818; State v. D’Adame, 
84 N. J. Law, 386, 86 A. 414, 417; Young v. 
Stewart, 191 N. C. 297, 181 S. E 735, 787. 
Hearsay evidence is second-hand evidence, as 
distinguished from original evidence; it is 
the repetition at second-hand of what would 
be original evidence if given by the person 
who originally made the statement. Literal- 
ly, it is what the witness says he heard an- 
other person say. Stockton v. Williams, 1 
Doug. (Mich.) 546, 570 (citing 1 Starkie, Ev. 
229). Evidence, oral or written, is hearsay 
when its probative force deperids in whole or 
in part on the competency and credibility of a 
person other than the witness. King v. By- 
num, 137 N. ©. 491, 49 S. E. 956, 956; State 
y. Levy, 168 Mo. 521, 68 S. W. 562, 563 (citing 
8 Rice, Ev. 184). Hearsay is a statement 
made by.a person not called as a witness, re- 
ceived in evidence on the trial. Peeple v. 
Kraft, 36 N. Y. S. 1034, 1085, 91 Hun, 474. 
The term is Sometimes used synonymously 
with “report”; State v. Vettere, 76: Mont. 
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574, 248 P. 179, 183; and with “rumor”; 
Gaffney v. Royal Neighbors of America, 31 
Idaho, 549, 474 P. 1014, 1017. 


—Incompetent evidence. Evidence which is 
not admissible under the established rules of 
evidence; evidence which the law does not 
permit to be presented at all, or in relation 
` to the particular matter, on account of lack 
of originality or of some defect in the wit- 
ness, the document, or the nature of the evi- 
dence itself. Texas Brewing Co. v. Dickey 
(Tex. Civ. App.) 43 S. W. 578; Bell v. Bum- 
stead, 14 N. Y. S. 697, 60 Hun, 580; Atkins 
v. Elwell, 45 N. Y. 757; People v. Mullings, 
83 Cal. 138, 23 P. 229,17 Am. St. Rep. 223; 
Texas Brewing Co. v. Dickey (Tex. Civ. App.) 
43 8. W. 577, 578. 


—Inculpatory evidence. Criminative evidence ; 
that which tends, or is intended, to establish 
the guilt of the accused. 


—Indispensable evidence. That without which 
a particular fact cannot be proved. Code Civ. 
Proe. Cal. 1903, § 1836; Ballinger’s Ann, 
Codes & St. Or. 1901, § 689 (Code 1930, § 9— 
113). 


—Legal evidence. A broad general term mean- 
ing all admissible evidence, including both 
oral and documentary, but with a further im- 
plication that it must be of such a character 
as tends reasonably and substantially to,prove 
the point, not to raise a mere suspicion or 
conjecture. Lewis v. Clyde S. S. Co., 182 N. 
C. 904, 44 S. E. 666; Curtis v. Bradley, 65 
Conn. 99, 31 A. 591, 28 L. R. A. 143, 48 Am. 
St. Rep. 177; West v. Hayes, 51 Conn. 583; 
Curtis v. Bradley, 65 Conn. 99, 31 A. 591, 5%, 
28 L. R. A. 143, 48 Am. St. Rep. 177. 


—Material evidence. Such as is relevant and 
goes to the substantial matters in dispute, or 
has a legitimate and effective influence or 
bearing om the decision of the case. Porter 
v. Valentine, 41 N. Y. S. 507, 18 Misc. 213. 
“Materiality,” with reference to evidence does 
not have the same signification as “relevan- 
ey.” Pangburn v. State (Tex. Cr. App.) 56 S. 
W. 72, 73. 


—Mathematical evidence. Demonstrative evi- 
dence; such as establishes its conclusions 
with absolute necessity and certainty. It is 
used in contradistinction to moral evidence. 


—Moral evidence. As opposed to “mathemati- 
cal” or “demonstrative” evidence, this term 
denctes that kind of evidence which, without 
developing an absolute and necessary certain- 
ty, generates a high degree of probability or 
persuasive force. It is founded upon analogy 
or induction, experience of the ordinary 
course of nature or the sequence of events, 
and the testimony of men. 


=-Newly-discovered evidence. Evidence of a 
new and material fact, or new evidence in 
relation to a fact in issue, discovered by a 
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party to a cause after the rendition of a ver- 
dict or judgment therein. In re McManus, 72 
N. Y. S. 409, 35 Mise. Rep. 678; Wynne v. 
Newman, 75 Va. 816; People v. Priori, 164 
N. Y. 459, 58 N. E. 668. Testimony discovered 
after trial, not discoverable before trial by 
exercise of due diligence. Mode v. State, 169 
Ark. 356, 275 S. W. 700, 701; State v. Black- 
wood, 103 Wash. 529, 175 P. 168, 169; Adam 
Roth Grocery Co. v. Hotel Monticello Co., 183. 
Mo. App. 429, 166 S. W. 1125, 1127; Murphy 
v. Skelly, 101 N. J. Eq. 798, 138 A. 882, 884. 
Any evidence newly discovered, whether the 
facts existed at the time of the trial or not. 
In re Wood, 140 Minn. 130, 167 N. W. 358, 359. 
For the requirements which such evidence 
must meet before a new trial will be granted, 
see Vickers v. Phillip Carey Co., 49 OKI. 231, 
151 P. 1023, 1024, L. R. A. 1916C, 1155; State 
v. Luttrell, 28 N. M. 398, 212 P. 739, 741; San- 
chez v. State, 199 Ind. 235, 157 N. E. 1, 3; 
Gontrenki v. American Steel & Wire Co., 106 
Conn, 1, 187 A. 26, 28. 


—Opinion evidence. Evidence of what the 
witness thinks, believes, or infers in regard to 
facts in dispute, as distinguished from his 
personal knowledge of the facts themselves; 
not admissible except (under certain limita- 
tions) in the case of experts. See Lipscomb 
v. State, 75 Miss. 559, 23 So. 210; Britt v. 
Carolina Northern R. Co., 148 N. C. 37, 61 8. 
E. 601, 603. That which is given by a person 
of ordinary capacity whe has by opportunity 
for practice acquired special knowledge out- 
side limits of common observation, of value 
in illucidating a matter under consideration. 
Crosby v. Wells, 73 N. J. Law, 790, 67 A. 295 
298. 


—Oral evidence. Evidence given by word of 
mouth; the oral testimony of a witness. 


—Original evidence. An original document, 
writing, or other material object introduced 
in evidence as distinguished from a copy of it 
or from extraneous evidence of its content or 
purport. Or. Laws, 1920, § 691 (Code 1980, 
§ 9—106). 


—Parol evidence. Oral or verbal evidence; 
that which is given by word of mouth; the 
ordinary kind of evidence, given by witnesses 
in court. 8 Bl. Comm. 369. In a particular 
sense, and with reference to contracts, deeds, 
wills, and other writings, parol evidence is 
the same as extraneous evidence or evidence 
aliunde. (See supra.) ` 


—Partial evidence. That which goes to estab- 


lish a detached fact, in a series tending to the 
fact in dispute. It may be received, subject 
to be rejected as incompetent, unless connect- 
ed with the fact in dispute by proof of other 
facts; for example, on an issue of title to 
real property, evidence of the continued pos- 
session of a remote occupant is partial, for it 
is of a detached fact, which may or may not 
be afterwards connected with the fact in dis- 
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pute. Code Civ. Proc. Cal, § 1834; Or. Laws 
1920, § 696 (Code 1930, § 9—111). 


—Positive evidence. Direct proof of the fact 
or point in issue; evidence which, if believed, 
establishes the truth or falsehood of a fact 
in issue, and does not arise from any presump- 
tion. It is distinguished from circumstantial 
evidence. 3 Bouv. Inst. no, 3057; Cooper v. 
Holmes, 71 Md. 20,17 A. 711; Davis v. Curry, 
2 Bibb (Ky.) 289; Com. v. Webster, 5 Cush, 
(Mass.) 310, 52 Am. Dec. 711. 


—Preponderance of evidence. Greater weight 
of evidence, or evidence which is more credi- 
ble and convincing to the mind. Button y. 
Metcalf, 80 Wis. 193, 49 N. W. 809; Nickey 
v. Steuder, 164 Ind. 189, 73 N. E. 117. That 
which best accords with reason and proba- 
bility. U. S. v. McCaskill (D. C.) 200 F. 332. 
The word “preponderance” means something 
more than “weight”; it denotes a superiority 
of weight, or outweighing. The words are 
not synonymous, but substantially different. 
There is generally a “weight” of evidence on 
each side in case of contested facts. But ju- 
ries cannot properly act upon the weight of 
evidence, in favor cf the one having the onus, 
unless it overbear, in some degree, the weight 
upon the other side. Shinn v. Tucker, 37 Ark. 
588. And see Hoffman v. Loud, 111 Mich. 
158, 69 N. W. 231; Willcox v. Hines, 100 Tenn. 
524, 45 S. W. 781, 66 Am. St. Rep. 761; Morti- 
mer v. McMullen, 202 IU. 413, 67 N. E. 20; 
Bryan v. Chicago, ete, R, Co., 63 Iowa, 464, 
19 N. W. 295. Preponderance of evidence may 
not be determined by the number of wit- 
nesses, but by the greater weight of all evi- 
dence, which does not necessarily mean the 
greater number of witnesses, but opportunity 
for knowledge, information possessed, and 
manner of testifying determines the weight of 
testimony. Garver v. Garver, 52 Colo. 227, 
121 P. 165, 166, Aun. Cas. 1913D, 674. 


—Presumptive evidence. This term has sev- 
eral meanings in law. (1) Any evidence which 
is not direct and positive; the proof of minor 
or other facts incidental to or usually con- 
nected with the fact sought to be proved 
which, when taken together, inferentially es- 
tablish or prove the fact in question to a rea- 
sonable degree of certainty; evidence drawn 
by human experience from the connection of 
cause and effect and observation of human 
conduct; the proof of facts from which, with 
more or less certainty, according to the ex- 
perience of mankind of their more or less 
universal connection, the existence of other 
facts can be deduced. In this sense the term 
is nearly equivalent to “circumstantial” evi- 
dence. See 1 Starkie, Ev. 558; 2 Saund. Pl. 
& Ev. 673; Davis v. Curry, 2 Bibb (Ky.) 239; 
Horbach v. Miller, 4 Neb. 44; State v. Miller, 
9 Houst. (Del.) 564, 32 A. 187; State v. Korn- 
stett, 62 Kan, 221, 61 P. 805, 808; Ezzard v. 
U. S. (C. GC. A) 7 F.(2d) 808, 810; Civ. Code 
Ga. 1910, § 5729; Pen. Code Ga. 1910, § 1009; 
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1 Wig. Evi. § 25, n. 8. Best says presumptive 
evidence is as original as direct, and that pre- 
sumption of a fact is as good as any other 
proof when it is legitimate. Jones v. Granite 
State Fire Ins. Co., 90 Me. 40, 37 A. 326, 328. 
“Circumstantial evidence” is sometimes used 
as synonymous with presumptive evidence, 
but not with strict accuracy; for presump- 
tive evidence is not necessarily and in all cas- 
es what is usually understood by circumstan- 
tial evidence. See 1 Stark. Ev. 478; Whart. 
Ev. 1, 2, 15. The word presumption imports 
an inference from facts known, based upon 
previous experieuce of the ordinary connec- 
tion between the two, and, the word itself im- 
plies a certain relation between fact and infer- 
ence. Circumstances, however, generally but 
not necessarily lead to particular inferences; 
for the facts may be indisputable, and _ yet 
their relation to the principal fact may be 
only apparent, not real; and even where the 
connection is real, the deduction may be erro- 
neous, Circumstantial and presumptive evi- 
dence differ therefore as genus and species, 
Will, Cir, Ev. 17. (2) Evidence which must 
be received and treated as true and sufficient 
until rebutted by other testimony; as, where 
a statute provides that certain facts shall be 
presumptive evidence of guilt of title, ete. 
State v. Mitchell, 119 N. C. 784, 25 S. E. 
783; State v. Intoxicating Liquors, 80 Me. 
57, 12 A. 794. (8) Evidence which admits of 
explanation or contradiction by other evi- 
dence, as distinguished from conclusive evi- 
dence. Burrill, Cire. Ey. 89. “Presumptive 
evidence” is synonymous with prima facie evi- 
dence. State v. Simon, 163 Minn. 317, 203 N. 
W. 989, 990; Watson v. Rollins, 18 Ala. App. 
125, 90 So. 60, 61. See, also, Presumption, 


—Prima facie evidence. Evidence good and 
sufficient on its face; such evidence as, in 
the judgment of the law, is sufficient to es- 
tablish a given fact, or the group or chain of 
facts constituting the party’s claim or de- 
fense, and which if not rebutted or contra- 
dicted, will remain sufficient. Crane v. Mor- 
ris, 6 Pet. 611, 8 L. Ed. 514; State v. Bur- 
lingame, 146 Mo. 207, 48 S. W. 72; State v. 
Roten, 86 N. ©. 701; Blough v. Parry, 144 Ind. 
463, 43 N. E. 560; Hamilton v. Blakeney, 65 
Okl. 154, 165 P. 141; Mayo v. Overstreet, 107 
Okl. 223, 227 P. 396; Atlantic Land & Im- 
provement Co. v. Lee, 98 Fla. 579, 112 So. 
549, 551. Evidence which suffices for the 
proof of a particular fact until contradicted 
and overcome by other evidence. Code Civ. 
Proc. Cal. § 1833; Dodson v. Watson, 110 Tex. 
355, 220 S. W. 771, 772, 11 A, L. R. 583. Evi- 
dence which, standing alone and unexplained, 
would maintain the proposition and warrant 
the conclusion to support which it is intro- 
duced. Emmons v. Bank, 97 Mass. 230; Gil- 
more y. Modern Brotherhood of America, 186 
Mo. App. 445, 171 S. W. 629, 632. An infer- 
ence or presumption of law, affirmative or 
negative of a fact, in the absence of proof, or 
until proof can be obtained. or produced to 
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overcome the inference. People v. Thacher, 
1 Thomp. & C (N. Y.) 167. A litigating party 
is said to have a prima facie case when the 
evidence in his favor is sufficiently strong for 
his opponent to be called on to answer it. A 


prima facie case, then, is one which is estab- 


lished by sufficient evidence, and can be over- 
thrown only by rebutting evidence adduced on 
the other side. Mozley & Whitley. And see 
State v. Hardelein, 169 Mo. 579, 70 S.-W. 180; 
State v. Lawlor, 28 Minn. 216, 9 N. W. 698. 
A “prima facie case” is one which is appar- 
ently established by evidence adduced by 
plaintiff in support of his case up to the time 
such evidence stands unexplained and uncon- 
tradicted. Morrison v. Flowers, 308 Ill. 189, 
189 N. E. 10,12. A “prima facie’case” is one 
in which the evidence in favor of a proposi- 
tion is sufficient to suppert a finding in its 
favor, if all of the evidence to the contrary 
be disregarded. Schallert v. Boggs (Tex. Civ. 
App.) 204 S. W. 1061, 1062. 


—Probable evidence. Presumptive evidence is 
so called, from its foundation in probability. 


—Proper evidence. Such evidence as may be 
presented under the rules established by law 
and recognized by the courts. The Betsey, 
49 Ct. Cl. 125, 131. 


—Real evidence. Evidence furnished by 
things themselves, on view or inspection, as 
distinguished from a description of them by 
the mouth of a witness; e€. g., the physical 
appearance of a person when exhibited to the 
jury, marks, scars, wounds, finger-prints, etc., 
also the weapons or implements used in the 
commission of a crime, and other inanimate 
objects, and evidence of the physical appear- 
ance of a place (the scene of an accident or of 
the commission of a crime or of property to 
be taken under condemnation proceedings) as 
obtained by a jury when they are'taken to 
view it. See Chamb. Best, Ev. 16; Riggie v. 
Grand Trunk Ry. Co., 93 Vt. 282, 107 A. 126, 
127. 


—Rebutting evidence. Evidence given to ex- 
plain, repel, counteract, or disprove facts giv- 
en in evidence by the adverse party. Davis 
v. Hamblin, 51 Md. 539; Railway Co. v. 
Wales, 5 0. ©. D. 170; State v. Martinez, 
43 Idaho, 180, 250 P. 239, 244; People v. Page, 
1 Idaho, 195; State v. Fourchy, 51 La. Ann. 
228, 25 So. 109. Also evidence given in op- 
position to a presumption of fact or a prima 
facie case; in this sense, it may be not only 
counteracting evidence, but evidence sufficient 
to counteract, that is, conclusive. Fain v. 
Cornett, 25 Ga. 186. 


—Relevant evidence. Such evidence as relates 
to, or bears directly upon, the point or fact in 
issue, and proves or has a tendency to prove 
the proposition alleged; evidence which con- 
duces to prove a pertinent theory in a case. 
Platner v. Platner, 78 N. Y. 95; Levy v. Camp- 
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bell (Tex.) 20 S. W. 196; State v. O'Neil, 
13 Or. 183, 9 P. 286; Moran v. Abbey, 58 
Cal. 163, 168. 1 Whart. Ev. § 20. It does not 
mean evidence addressed with positive direct- 
ness to the point but that which according to 
the common course of events either taken by 
itself or in connection with other facts, proves 
or renders probable the past, present or fu- 
ture existence or nonexistence of the other. 
Seller v. Jenkins, 97 Ind. 430, 438 (quoting 
Steph. Ev. art..1, and Best, Principles of Ev. 
257, n.); Plumb v. Curtis, 33 A. 998, 1000, 66 
Conn. 154; Buckwalter v. Arnett (Ky.) 34 
S. W. 238, 241. See, also, Relevancy. 


—Satisfactory evidence. Such evidence as is 
sufficient to produce a belief that the thing 
is true; credible- evidence; such evidence as, 
in respect to its amount or weight, is adequate 
or sufficient to justify the court or jury in 
adopting the conclusion in support of which 
it is adduced, Walker v. Collins, 59 F. 74, 
80. C. A. 1; U. S. v. Lee Huen (D. C.) 118 
F. 457; People v. Stewart, 80 Cal. 129, 22 P. 
124; Pittman v. Pittman, 72 Il. App. 503. 
“Satisfactory evidence,” which is sometimes 
called “sufficient evidence,” means that 
amount of proof which ordinarily satisfies an 
unprejudiced mind beyond a reasonable doubt, 
Thayer v. Boyle, 30 Me. 475, 481 (citing 1 
Greenl. Ev. § 2); Chapman v. McAdams, 69 
Tenn. (1 Lea) 500, 504; Territory v. Bannigan, 
46 N. W. 597, 598, 1 Dak. 451; State v. Dineen, 
10 Minn. 407, 416 (Gil. 325, 333); White v. 
Chicago, M. & St, P. Ry. Co., 47 N. W. 146, 
149, 1 S. D. 326, 9 L. R. A. 824; West v. West, 
90 Iowa, 41, 57 N. W. 639, 640; Richmond & 
D. R. Co. v. Trammel (C. C.) 53 F. 196, 201; 
Brewer v. Doose (Tex. Civ. App.) 146 8. W. 
323, 324 (citing 7 Words and Phrases, p. 6335) ; 
Cole v. McClure, 88 Ohio St. 1, 102 N. E. 264, 
266; Shriver v. Union Stockyards Nat. Bank, 
117 Kan. 638, 232 P. 1062, 1066; Fish v. U. S. 
12 Ct. Cust. App. 307, 813; Hyndshaw v. Mills, 
108 Neb. 250, 187 N: W. 780, 781; Moy Guey 
Lum v, United States (C.:C. A.) 211 F. 91, 94; 
Louie Dai v. U. S. (C. ©. A.) 238 F. 68, 71; 
State v. Moss, 95 Or. 616, 188 P. 702, 704. 


—Scintilla of evidence. A spark of evidence. 
Cunningham v. Union Pac. Ry. Co., 4 Utah, 
206, 7 P. 795, 797. Any material evidence 
which if true would tend to establish the 
issue in the mind of a reasonable jury. Tay- 
lor v. Atlantic Coast Line R. Co., 78 8. C. 552, 
59 S. E. 641, 643; Crosby v. Seaboard Air 
Line Ry., 81 S. C. 24, 61 S. E. 1060, 1064, 1067, 


—Second-hand evidence. Evidence which has 
passed through one or more media before 
reaching the witness; hearsay evidence. 


—State’s evidence. A popular term for testi- 
mony given by an accomplice.or joint partici- 
pant in the commission of a crime tending to 
criminate or convict the others, and given un- 
der an actual or implied promise of immunity 
for himself. 
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—Substantive evidence. That adduced for the 
purpose of proving a fact in issue, as opposed 
to evidence given for the purpose of discredit- 
-ing a witness, (ô. €., showing that he is un- 
worthy of belief,) or of corroborating his tes- 
timony. Best, Ev. 246, 773, 803. 


—Substitutionary evidence. Such as is admit- 
ted as a substitute for what would be the orig- 
inal or primary instrument of evidence; as 
where a witness is permitted to testify to the 
contents of a lost document. 


—Sufficient evidence. Adequate > evidence; 
such evidence, in character, weight, or 
amount, as will legally justify the judicial or 
official action demanded; according to cir- 
cumstances, it may be “prima facie” or “satis- 
factory” evidence, according to the definitions 
of those terms given above. Moore v. Stone 
(Tex. Civ. App.) 36 8. W. 910; People v. Stern, 
33 Misc. Rep. 455, 68 N. Y. S. 732; Mallery v. 
Young, 94 Ga. 804, 22 S. E. 142; Parker v. 
Overman, 18 How, 141, 15 L. Ed. 318; State 
v. Newton, 33 Ark. 284. Sufficient evidence is 
that which is satisfactory for the purpose; 
Civ. Code Ga. 1910, § 5729; Pen. Code Ga. 
1910, § 1009; Mallery v. Young, 94 Ga. 804, 
22 8S. E. 142, 148; that amount of proof which 
ordinarily satisfies an unprejudiced mind, be- 
yond a reasonable doubt; Cole v. McClure, 
88 Ohio St. 1, 102 N. E. 264, 266. The term 
ig not synonymous with “conclusive.” Pensa- 
cola & A. R. Co. v. State, 5 So. 833, 835, 25 
Fla. 310, 3 L- R. A. 661. But it may be used 
interchangeably with the term “weight of 
evidence.” Waldron v. New York Cent. Ry. 
Co., 106 Ohio St. 871, 140 N. E. 161, 163; 
Brittain v. Industrial Commission of Ohio, 
95 Ohio St. 391, 115 N. E. 110. 


—Traditionary evidence. Evidence derived 
from tradition or reputation or the statements 
formerly made by persons since deceased, in 
regard to questions of pedigree, ancient 
‘boundaries, and the like, where no living wit- 
nesses can be produced having knowledge of 
the facts. Lay v, Neville, 25 Cal. 554. 


—-Weight of evidence. The balance of pre- 
ponderance of evidence; the inclination of 
the greater amount of credible evidence, of- 
fered in a trial, to support one side of the 
issue rather than the other. The “weight” or 
“preponderance of proof” is a phrase constant- 
ly used, the meaning of which is well un- 
derstood and easily defined. It indicates 
clearly to the jury that the party having the 
burden of proof will be entitled to their ver- 
dict, if, on weighing the evidence in their 
minds, they shall find the greater amount of 
credible evidence sustains the issue which is 
to be established before them. Haskins v. 
Haskins, 9 Gray (Mass.).393. Weight is not 
question of mathematics, but depends on 
dts effect in inducing belief. It often hap- 
pens that an uncorroborated witness may tell 
a story so natural and reasonable, and in 
manner so sincere and honest, as to com- 


-Tiage-breach. Cowell; 
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mand belief, though contradicted by others. 
Braunschweiger v. Waits, 179 Pa. 47, 36 A. 
155, 156. “Weight of proof” means greater 
amount of credible evidence and is synony- 
mous with “preponderance of proof.” Has- 
Kins v. Haskins, 75 Mass. (9 Gray) 390, 393. 


‘Yor a contrary holding, see Shinn v. Tucker, 


37 Ark. 580, 588. 
EVIDENCE OF DEBT. A term applied to 


written instruments or securities for the pay- - 


ment of money, importing on their face the 
existence of a debt. 1 Rev. Si. N. Y. p. 
599, § 55. 


EVIDENCE OF TITLE. A deed or other 
document establishing the title to property, 
especially real estate. 


EVIDENT. Clear to the understanding and 
satisfactory to the judgment; manifest; 
plain; obvious; conclusive. Russell v. State, 
71 Fla. 236, 71 So. 27, 28. Noticeable; ap- 
parent to observation. Hamill v. Joseph 
Schlitz Brewing Co., 165 Iowa, 266, 143 N. W. 
99, 107. 


. A constitutional provision forbidding bail in cap- 


ital cases when the proof is “evident,” means that, 
if the evidence is such as to lead a dispassionate 
mind to the conclusion that the accused is guilty, 
and that if the law is properly administered a con- 
viction would be had of a capital offense, bail 
should be denied. Ex parte Hickox, 90 Tex. Cr, R. 
138, 233 S. W. 1100; Ex parte Vermillion, 102 Tex. 
Cr. R. 590, 280 S. W. 771; Ex parte Hill, 83 Tex. Cr. 
R. 146, 201 S. W. 995; Ex parte Bates, 90 Tex. Cr. 
R. 406, 235 5. W. 879, 880. 


Proof Evident 
See Proof, 


EVIDENTIA. L. Evidence. See Preuve, 


EVIDENTIARY. Having the quality of evi- 
dence; constituting evidence; evidencing. A 
term introduced by Bentham, and, from its 
convenience, adopted by other writers. 


EVOCATION. In French law. The with- 
drawal of a cause from the cognizance of 
an inferior court, and bringing it before an- 
other court or judge. In some respects this 
process resembles the proceedings upon cer- 
tiorari. 


EWAGE. (L. Fr. Ewe, water.) In old Eng- 
lish law. Toll paid for water passage. Cow- 
ell. The same as aquage or aquagium. Tom- 
lins. : 


EWBRICE. Adultery; spouse-breach; mar- 
Tomlins, 


EWRY. An office in the royal household 
where the table linen, etc., is taken care of. 
Wharton. . 


EX. A Latin preposition meaning from, out 
of, by, on, on account of, or according to. 
_.A prefix, denoting removal or. cessation. 
Prefixed to the name of. an office, relation, 
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atatua, ete., it denotes that the person spoken 
of once occupied that office or relation, but 
does so no longer, or that he is now out of 
it. Thus, ex-mayor, ex-partner, ex-judge. 

A prefix which is equivalent to “with- 
out,”. “reserving,” or “excepting.” In this 
use, probably an abbreviation of “except.” 
Thus, ez-interest, eg-coupons. 


“A sale of bonds ‘ex. July coupons’ means @ sale 
reserving the coupons; that is, a sale in which the 
seller receives, in addition toa the purchase price, 
the benefit of the coupons, which benefit he may 
realize either by detaching them or receiving from 
the buyer an equivalent consideration.”? Porter v. 
Wormser, 94 N. Y. 445, 


Also used as an abbreviation for “exhibit.” 
See Dugan v. Trisler, 69 Ind. 555. 


EX ABUNDANTI. Out of abundance; abun- 
dantly; superfluously; more than sufficient, 
Calvin. 


EX ABUNDANTI CAUTELA. Lat. Out of 
abundant caution. “The practice has arisen 
abundanti cautela.” 8 East, 326; Lord El- 
lenborough, 4 Maule & S, 544. 


EX ADVERSO. On the other side. 
461, Applied to counsel. 


EX fEQUITATE. According to equity; 
equity. Fleta, lib, 3, c. 10, § 3. 


EX AEQUO ET BONO. A phrase derived 
from the civil law, meaning, in justice and 
fairness; according to what is just and good; 
according to equity and conscience, 3 BI. 
Comm. 163. 


2 Show. 


in 


EX ALTERA PARTE. Of the other part. 


Ex antecedentibus et consequentibus fit optima 
interpretatio. The best interpretation [of a 
part of an instrument] is made from the an- 
tecedents and the consequents, [from the 
preceding and following parts.] 2 Inst. 317. 
The law will judge of a deed or other instru- 
ment, consisting of divers parts or clauses, 
by looking at the whole; and will give to each 
part its proper office, so as to ascertain and 
carry out the intention of the parties, Broom, 
Max. *577. The whole instrument is to be 
viewed and compared in all its parts, so that 
every part of it may be made consistent and 
effectual. 2 Kent, Comm. 555, 


EX ARBITRIO JUDICIS. At, in, or upon the 
discretion of the judge. 4 Bl. Comm. 394. A 
term of the civil law. Inst. 4, 6, 31. 


EX ASSENSU CURIA. By or with the con- 
sent of the court. 


EX ASSENSU PATRIS. By or with the con- 
sent of the father. A species of dower ad 
ostium ecclesia, during the life of the father 
of the husband; the son, by the father’s con- 
sent expressiy given, endowing his wife with 
parcel of his father’s lands. Abolished by 3- 
& 4 Wm, IV. c. 105, § 13. . 


~ EX DEBITO JUSTITLE 


EX ASSENSU SUO. With his assent. Form- 
al words in judgments for damages. by de- 
fault, Comb. 220. 


EX BONIS. Of the goods or property. A 
term of the civil law; distinguished from in 
bonis, as being descriptive of or applicable 
to property not in actual possession. Calvin. 


EX CATHEDRA. From the chair. Original- . 
ly applied to the decisions of the popes from 
their cathedra, or chair. Hence, authorita- 
tive; having the weight of authority. 


EX CAUSA. L. Lat. By title. 


EX CERTA SCIENTIA. Of certain or sure 
knowledge. These words were anciently 
used in patents, and imported full knowledge 
of the subject-matter on the part of the king. 
See 1 Coke, 400, 


EX COLORE. By color; under color of; un- 
der pretense, show, or protection of. Thus,. 
es colore oficii, under color of office. 


EX COMITATE. Out of comity or courtesy. 


EX COMMODATO. From or out of loan. 
A term applied in the old law of England to 
a right of action arising out of a loan, (com- 
modatum.). Glany. lib, 10, & 18; 1 Reeve, 
Eng. Law, 166. 


EX COMPARATIONE SCRIPTORUM. By a 
comparison of writings or handwritings. A 
term in the law of evidence. Best, Pres. 218. 


EX CONCESSIS. From the premises granted.’ 
According to what has been already allowed. 


EX CONSULTO. With consultation or de- 
liberation. 


EX CONTINENTI. Immediately; wlthout 
any interval or delay; incontinently. A term. 


of the civil law. Calvin. 


EX CONTRACTU. Trom or out of a con- 
tract. In both the civil and the common law, 
rights and causes of action are divided into- 
two classes,—those arising ex contractu, 
(from a contract,) and those arising ez delic- 
to, (from a delict or tort.) See 3 Bl. Comm. 
117; Mackeld, Rom. Law, § 384. See Scharf 
v. People, 184 Ill. 240, 24 N. E. 761; Pecos & 
N. T. Ry. Co, v, Amarillo St. Ry. Co. (Tex. 
Civ. App.) 171 S. W. 1108, 1106; Federal Life 
Ins, Co. v. Maxam, 70 Ind. App. 266, 117 N. 
E. 801, 807; Barber v. Keiser’s Estate, 27% 
Ill, 287, 116 N. E. 706, 707. 


EX CURIA. Out of court; away from the 
court. 


EX DEBITO JUSTITIAE. From or as a debt 
of justice; in accordance with the require- 
ment of justice; of right; as a matter of 
right... The opposite of eg gratia, (q. v.) 3 BL 
Comm, 48, 67. 


EX DEFECTU SANGUINIS 


EX DEFECTU SANGUINIS. 
of blood; for want of issue. 


From failure 


EX DELICTO. From a delict, tort, fault, 
crime, or malfeasance. In both the civil and 
the common law, obligations and causes of ac- 
tion are divided into two great classes,—those 
arising ex contractu, (out of a contract,) and 
those ex delicto. The latter are such as grow 
out of or are founded upon a wrong or tort, 
€. g., trespass, trover, replevin. These terms 
were known in English law at a very early 
period. See Inst. 4, 1, pr.; Mackeld. Rom. 
Law, § 384; 3 Bl. Comm. 117; Bract. fol. 
101b; Pecos & N. T. Ry. Co. v. Amarillo St. 
Ry. Co. (Tex. Civ. App.) 171 S. W. 1103, 1105; 
King v. New Orleans Ry. & Light Co., 140 
La, 848, 74 So. 168, 169; Federal Life Ins. 
Co. v. Maxam, 70 Ind. App. 266, 117 N. D. 801, 
806; Chalmers v. Southern Pac, Co. (C. C. 
A.) 8 F.(2d) 480, 481; Brooke v. Cole, 108 Ga. 
251, 33 S. E. 849; Echols v. Howard, 17 -Ga. 
App. 40, 86 S. E. 91, 93; Lamb v. McHan, 
17 Ga. App. 5, 86 S. E. 252, 253; Seney v. 
Knight, 292 Ill. 206, 126 N. E. 761, 763. 


Ex delicto non ex supplicio emergit infamia. In- 
famy arises from the crime, not from the 
punishment. 


EX DEMISSIONE {commonly abbreviated 
ex dem.) Upon the demise. A phrase form- 
ing part of the title of the old action of eject- 
ment, i 


EX DIRECTO. 
Story, Bills, § 199. 


Directly; immediately. 


Ex. diuturnitate temporis, omnia præsumuntur 
solemniter esse acta. From length of time 
[after lapse of time] all things are presumed 
to have been done in due form. Co. Litt. 
6b; Best, Ev. Introd. § 43; 1 Greenl. By. 3 
20. 


EX DOLO MALO. Out of fraud; out of de- 
ceitful or tortious conduct. A phrase applied 
to obligations and causes of action vitiated 
by fraud or deceit. 


Ex dolo malo non oritur actio. Out of fraud 
no action arises; fraud never gives a right 
of action, No court will lend its aid to a man 
who founds his cause of action upon an im- 
moral or illegal act. Cowp. 348; Broom, 
Max. 729, 


Ex donationibus autem feoda militaria vel mag- 
num serjeantium non continentibus oritur nobis 
quoddam nomen generale, quod est socagium. 
Co, Litt. 86. From grants not containing mili- 
„tary fees or grand serjeanty, a kind of gen- 
eral name is used by us, which is “socage.” 


EX EMPTO.. Out of purchase; founded on 
purchase, A term of the civil law, adopted 
by Bracton. Inst. 4, 6, 28; Bract. fol. 102. 
See Actio ex Empto, . : 
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EX FACIE. From the face; apparently; 
evidently. A term applied to what appears 
on the face of a writing. 


EX FACTO. From or in consequence of a 
fact or action; actually, Usually applied to 
an unlawful or tortious act as the foundation 
of a title, ete. Sometimes used as equivalent 
to “de facto.” Bract. fol. 172. 


Ex facto jus oritur. The law arises out of the 
fact. Broom, Max. 102. A rule of law con- 
tinues in abstraction and theory, until an act 
is done on which it can attach and assume 
as it were a body and shape. Best, Ev. In- 
trod. § 1. 


EX FICTIONE JURIS. By a fiction of law. 


Ex frequenti delicto augetur pena. 2 Inst. 47% 
Punishment increases with increasing crime. 


EX GRATIA. Out of grace; as a matter of 
grace, favor,~or indulgence; gratuitous. A 
term applied to anything accorded as a favor; 
as distinguished from that which may be de- 
manded ex debito, as a matter of right. 


EX GRAVI QUERELA. (From or on the 
grievous complaint.) In old English practice. 
The name of a writ (so called from its initial 
words) which lay for a person to whom any 
lands or tenements in fee were devised by 
will, (within any city, town, or borough 
wherein lands were devisable by custom,) and 
the heir of the devisor entered and detained 
them from him. Fitzh. Nat. Brev. 198, L, et 
seqg.; 3 Reeve, Eng. Law, 49. Abolished by 
St, 3 & 4 Wm. IV. c. 27, § 36, 


EX HYPOTHESI. By the hypothesis; upon 
the supposition; upon the theory or facts as- 
sumed. 


EX INDUSTRIA. With contrivance or de- 
liberation; designedly; on purpose. See i 
Kent, Comm. 318; Martin v. Hunter, 1 Wheat. 
334, 4 L. Ed. 97. 


EX INTEGRO. Anew; afresh. 


EX JUSTA CAUSA. From a just or lawful 
cause; by a just or legal title. 


EX LEGE. By thelaw; by force of law; as 
a matter of law. 


EX LEGIBUS. According to the laws. A 
phrase of the civil law, which means accord- 
ing to thè intent or spirit of the law, as well 
as according to the words or letter. Dig. 50, 
16, 6. See Calvin. . 


EX LICENTIA REGIS. By the king’s license. 
1 Bl, Comm. 168, note. 


EX LOCATO. From or out of lease or let- 
ting. A term of the civil law, applied to ac- 
tions or rights of action arising out of the 
eotnract of locatum, (q. v.).. Inst. 4, 6, 28, 
Adopted at an early period in the law of Eng- 
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land. Bract. fol. 102; 1 Reeve, Eng. Law, 
168. 


EX MALEFICIO. Growing out of, or found- 
ed upon, misdoing or tort. This term is fre- 
quently used in the civil law as the synonym 
of “ex delicto,” (q. v.,) and is thus contrasted 
with “ex contractu.” In this sense it is of 
more rare occurrence in the common law, 
though found in Bracton (fols. 99, 101, 102.) 


Ex maleficio non oritur contractus. A contract 
cannot arise out of an act radically vicious 
and illegal. 1 Term, 7384; 3 Term, 422; 
Broom, Max. 734. 


Ex malis moribus bone leges nate sunt. 2 
Inst. 161. Good laws arise from evil morals, 
i. e., are necessitated by the evil behavior of 
men. 


EX MALITIA. From malice; maliciously. 
In the law of libel and slander, this term im- 
ports a publication that is false and without 
legal excuse. Dixon v, Allen, 69 Cal. 527, 11 
Pac. 179. 


EX MERO MOTU. Of his own mere motion; 
of his own accord; voluntarily and without 
prompting or request. Royal letters patent 
which are granted at the crown’s own in- 
stance, and without request made, are said to 
be granted er mero motu. When a court in- 
terferes, of its own motiou, to object to an ir- 
regularity, or to do something which the par- 
ties are not strictly entitled to, but which will 
prevent injustice, it is said to act ex mero 
motu, or ex proprio motu, or sua sponte, all 
these terms being here equivalent. 


EX MORA. From or in consequence of de- 
lay. Interest is allowed ez mora; that is, 
where there has been delay in returning a 
sum borrowed. A term of the civil law. 
Story, Bailm. § 84. 


EX MORE. According to custom. Calvin. 


Ex multitudine signorum, colligitur identitas 
vera. From a great number of signs ọr marks, 
true identity is gathered or made up. Bac. 
Max. 103, in regula 25. A thing described by 
a great number of marks is easily identified, 
though, as ta some, the description may not be 
strictly correct. Id. 


EX MUTUO. From or out of loan. In the 
old law of England, a debt was said to arise 
ex mutuo when one lent another anything 
which consisted in number, weight, or meas- 
ure. 1 Reeve, Eng. Law, 159; Bract. fol. 99. 


EX NECESSITATE. Of necessity. 3 Rep. 
Ch. 123. ` 


EX NECESSITATE LEGIS. From or by ne- 
cessity of law. 4 Bl. Comm. 394. 


EX NECESSITATE RE!. From the necessity 
or urgency of the thing or case. 2 Pow. Dev. 
(by Jarman,) 308. 


Bu.Law Dict. (3p Ep.)—45 


EX PARTE 


Ex nihilo nihil. fit. From nothing nothing 
comes. Jackson v. Waldron, 18 Wend. (N. Y.) 
178, 221; Root v. Stuyvesant, 18 Wend. (N. 
Y.) 257, 301. : 


Ex nudo pacto non oritur [nascitur] actio. Out 


of a nude or naked pact [that is, a bare parol . 


agreement without consideration] no action 
arises. Bract. fol. 99; Fleta, lib. 2, c. 56, § 3; 
Plowd. 305. Out of a promise neither attend- 
ed with particular solemnity (such as belongs 
to a specialty) nor with any consideration no 
legal liability can arise. 2 Steph. Comm. 113. 
A parol agreement, without à valid considera- 
tion, cannot be made the foundation of an ac- 
tion. A leading maxim both of the civil and 
common law. Cod. 2, 3, 10; Id. 5, 14,1; 2 
Bl. Comm, 445; Smith, Cont. 85, 86. 


EX OFFICIO. From office; by virtue of the 
office; without any other warrant or appoint- 
ment than that resulting from the holding of 
a particular office. Powers may be exercised 
by an officer which are not specifically confer- 
red upon him, but are necessarily implied in 
his office; these are ex officio. Thus, a judge 
has ex oficio the powers of a conservator of 
the peace. Courts are bound to notice public 
statutes. judicially and ex oficio. King v. 
Physicians’ Casualty Ass’n of America, 97 
Neb. 637, 150 N. W. 1010, 1011; Lobrano v. 
Police Jury of Parish of Plaquemines, 150 La. 
14, 90 So. 423, 424; Allin v. Mercer County, 
174 Ky. 566, 192 S. W. 638, 640. 


EX OFFICIO INFORMATION. In English 
law. <A criminal information filed by the at- 
torney general er officio on behalf of the 
crown, in the court of king’s bench, for offens- 
es more immediately affecting the govern- 
ment, and to be distinguished from informa- 
tions in which the crown is the nominal prose- 
cutor. *Mozley & Whitley; 4 Steph. Comm. 
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EX OFFICIO OATH. An oath taken by of- 
fending priests; abolished by 13 Car. II. St. 1, 
c. 12. . 


EX OFFICIO SERVICES. Services which 
the law annexes to a particular office and re- 
quires the incumbent to perform. Macon 
County v. Abercrombie, 184 Ala. 283, 63 So. 
985; City of Birmingham v. Hawkins, 208 
Ala. 79, 94 So. 62, 64; Macon County v. Aber- 
crombie, 9 Ala. App. 147, 62 So. 449, 450; 
Nichols v. Galveston County, 111 Tex. 50, 228 
S. W. 547, 548. 


Ex pacto illicito non oritur actio. From an il- 
legal contract an action does not arise. 
Broom, Max. 742, See 7 Clark & F. 729. 


EX PARTE. On one side only; by or for one 
party; done for, in behalf of, or on the ap- 
plication of, one party only. A judicial pro- 
ceeding, order, injunction, ete., is said to be 
ez parte when it is taken or granted at 
the instance and for the benefit of one party 
only, and without. notice to, or contestation 


EX PARTB 


by, any person adversely interested. State 
v. Cox, 87 Ohio St. 313, 101 N. E. 135, 188; 
State ex rel. Gardiner v. Dickmann, 175 Mo. 
App. 548, 157 S. W. 1012, 1015; In re City of 
Covington, 176 Ky. 140, 195 S. W. 439, 440; 
Janin v. Logan, 209 Ky. 811, 273 S. W. 5381, 
532; Van Alen v. Superior Court in and for 
Los Angeles County, 87 Cal, App. 696, 174 P. 
672; Sauermann v. El Paso Electric Ry. Co. 
(Tex. Com. App.) 235 S. W. 548. 

“Es parte,’ in the heading of a reported 
case, signifies that the name following is that 
of the party upon whese application the case 
is heard, i 


In its primary sense, ex parte, as applied to. an 
application in a Judicial proceeding, means that it 
is made by a person who is not a party to the pro- 
ceeding, but who has an interest in the matter 
which entitles him to make the application, Thus, 
in a bankruptcy proceeding or an administration 
action, an application by A. B., a creditor, or the 
like, would be described as made “er parte A, B.,” 
å e., on the part of A, B. 

In its more usual sense, ex parte means that an 
application is made by one party to a proceeding in 
the ahsence of the other. Thus, an ex parte injunc- 
tion is one granted without the opposite party hav- 
ing had notice of the application. It would not be 
called “ex parte” if he had proper notice of it, and 
chose not to appear to oppose it. Sweet. 


EX PARTE MATERNA. On the mother’s 
side; of the maternal line, 


EX PARTE PATERNA. On the father’s side; 
of the paternal line. 


The phrases “ex parte materna” and “er parte 
paterna” denote the line or blood of the mother or 
father, and have no such restricted or limited sense 
as from the mother or father exclusively. Banta 
v. Demarest, 24 N. J. Law, 431. 


EX PARTE TALIS. A writ that lay for a 
bailiff or receiver, who, having auditors ap- 
pointed to take his accounts, cannot obtain 
of them reasonable allowance, but is cast into 
prison. Fitzh. Nat. Brev. 129. 


Ex paucis dictis intendere plurima possis. Litt. 
§ 354. You can imply many things from few 
expressions, 


Ex paucis plurima concipit ingenium. Litt. § 
550. From a few words or hints the under- 
standing conceives many things, 


EX POST FACTO. After the fact; by an act 
or fact occurring after some previous act or 
fact, and relating thereto; by subsequent mat- 
ter; the opposite of ab initio. Thus, a deed 
may be good ab initio, or, if invalid at its in- 
ception, may be confirmed by matter ex post 
facto. 


EX POST FACTO LAW. A law passed after 
the occurrence of a fact or commission of an 
act, which retrospectively changes the legal 
consequences or relations of such fact or deed. 
By Const. U. S. art. 1, § 10, the states are for- 
bidden to pass “any ev post facto law." In 
this connection the phrase has a much nar- 
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rower meaning than fts literal translation 
would justify, as will appear from the ex- 
tracts given below. 


The phrase “ex post facto,’ in the constitution, 
extends to criminal and not to civil cases. And 
under this head is included: (1) Every law that 
makes an action, done before the passing of the 
law, and which was innocent when done, criminal, 
and punishes such action. (2) Every law that ag-' 
gravates a crime, or makes it greater than it waa. 
when committed. (3) Every law that changes the 
punishment, and inflicts a greater punishment than 
the law annexed to the crime when committed. : (4) 
Every law that alters the legal rules of evidence, 
and receives less or different testimony than the 
law required at the time of the commission of 
the offense, in order to convict the offender. All 
these, and similar laws, are prohibited by the consti- 
tution. But a law may be ex post facto, and still not 
amenable to this constitutional inhibition; that is, 
provided it mollifies, instead of aggravating, the 
rigor of the criminal law. Boston v. Cummins, 16 
Ga. 102, 60 Am. Dec. 717; Cummings v, Missouri, 4 
Wall. 277, 18 L. Ed. 356; U. S. v. Hall, 2 Wash. C. 
C. 366, Fed. Cas. No, 15,28; Woart v. Winnick, 3 
N. H. 473, 14 Am. Dec. 384; Calder v. Bull, 3 Dall. 
390, 1 L. Ed, 648; 3 Story, Const. 212; State v. Lope- 
man, 254 P. 454, 143 Wash. 99; State v. Malloy, 95 
S. C. 441, 78 S. E. 995, 997, Ann. Cas, 1915C, 1053; 
Commonwealth v. Kalck, 239 Pa. 633, 87 A. 61, 62; 
Malloy v. South Carolina, 237 U. S. 180, 35 S. Ct. 507, . 
608, 69 L. Ed. 905; Tucker vy. State, 14 Okl. Cr. 4, 
167 P. 637, 638; People v. Chicago, B. & Q. R. Co, 
$23 Ill. 536, 154 N, E. 468; Jones v. State, 9 Okl. Cr. 
646, 133 P. 249, 252; -Higginbotham v. State, 88 Fla, 
26, 101 So. 233, 235; Fithian v. Centanni, 159 La. 831, 
106 So. 321, 323; State ex rel. Jones v, Mallinckrodt 
Chemical Works, 249 Mo. 702, 156 S. W. 987, 975; 
Butcher v. Maybury (D. C.) 8 F.(2d) 155, 159; In re 
Jamestown Caucus Law, 43 R. I. 421, 112 A. 900, 902; 
State v. Lyons, 183 Wis, 107, 197 N. W. 578, 583; Peo- 
ple v. Camperlingo, 69 Cal. App. 466, 231 P. 601, 603; 
State v. Teasley, 194 Ala. 574, 69 So. 723, 725, Ann. 
Cas. 1918F, 347; Plachy v. State, 91 Tex. Cr. R. 405, 
239 5. W. 979, 981; State v, Slusher, 119 Or, 141, 248 
P. 258, 380; Cain v. State, 105 Tex. Cr. R. 204, 287 
S. W. 262, 263; Beazell v. State of Ohio, 269 U. S. 
167, 46 5. Ct. 68, 70 L Ed. 216; Commonwealth v. 
United Cigarette Mach. Co., 120 Va. 835, 92 S. E. 
$01, 902; People ex rel. Liebowitz v. Warden of 
New York County Penitentiary, 174 N. Y. S. 823, 
824, 185 App. Div. 730; Armstrong v. Commonwealth, 
177 Ky. 690, 198 S. W. 24, 26. ` 

An er post facto law is one which renders an act 
punishable, in a manner In which it was not pun- 
ishable when committed. Such a law may infict 
penalties on the person, or pecuniary penalties 
which swell the public treasury. The legislature 
is therefore prohibited from passing a law by which 
a man’s estate, or any part of it, shall be seized 
for a crime, which was not declared, by some pre- 
vious law, to render him liable to such punishment. 
Fletcher v. Peck, 6 Cranch, 87, 138, 3 L. Ed. 162. 

The plain and obvious meaning of this prohibition 
is that the legislature shall not pass any law, after 
a fact done by any citizen, which shall have rela- 
tion to that fact, so as to punish that which was 
‘innocent when done; or to add to the punishment 
of that which was criminal; or to Increage the 
malignity of a crime; or to retrench the rules of 
evidence, so as to make conviction more easy. This 
definition of an ex post facto law is sanctioned by 
long usage, Strong v. State, 1 Black. (Ind.)} 186. 

The term “ex post facto law,” in the United States 
constitution, cannot be construed to include and to - 
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prohibit the enacting any law after a fact, nor even 
to prohibit the depriving a citizen of a vested right 
to property. Calder v. Bull, 3 Dall. 386, 1 L. Ed. 
648. 

“Ea post facto” and “retrospective” are not con- 
vertible terms, The latter is a term of wider sig- 
nification than the former and includes it. All 
ex post facto laws are necessarily retrospective, but 
not e converso. A eurative or confirmatory statute 
is retrospective, but not ex post facto. Constitutions 
of nearly all the states contain prohibitions agåinst 
ex post facto laws, but only a few forbid retrospec- 
tive legislation in specific terms. Black, Const. 
Prohib. §§ 170, 172, 222. 

Retrospective laws divesting vested rights are im- 
polltic and unjust; but they are not “es post facto 
laws,” within the meaning of the constitution of 
the United States, nor repugnant to any other of 
its provisions; and, if not reptignant to the state 
constitution, a court cannot pronounce them to be 
void, merely because in their judgment they are 
contrary to the principles of natural justice. Al- 
bee v. May, 2 Paine, 74 Fed. Cas. No. 134, . 

Every retrospective act Is not necessarily an er 
post facto law. That phrase embraces only such 
laws as impose or affect penalties or forfeitures. 
Locke v. New Orleans, 4 Wall. 172, 18 L- Ed, 334, 

Retrospective laws which do not impair the ob- 
ligation of contracts, or affect vested rights, or par- 
take of the character of ex post facto laws, are not 
prohibited by the constitution. Bay v: Gage, 36 
Barb. (N. Y.) 447. 


Ex pracedentibus et consequentibus optima fit 
interpretatio. 1 Roll. 374. The best interpre- 
tation is made from the context. 


EX PROPRIO MOTU. Of his own accord. 


EX PROPRIO VIGORE. By their or its own 
force. 2 Kent, Comm, 457. 


EX PROVISIONE HOMINIS. By the provi- 
sion of man. By the limitation of the party, 
as distinguished from the disposition of the 
law. 11 Coke, 803. 


EX PROVISIONE MARITI. 
vision of the husband. 


From the pro- 


EX QUASI CONTRACTU. From quasi con- 
tract. Fleta, lib. 2, c. 60. 


EX RELATIONE. Upon relation or informa- 
tion. Legal proceedings which are instituted 
by the attorney general (or other proper per- 
son) in the name and behalf of the state, but 
on the information and at the instigation of 
an individual who has a private interest in 
the matter, are said to be taken “on the re- 
lation” (ex relatione) of such person, who is 
ealled the “relator.” Such a cause is usually 
entitled thus: “State ex rel, Doe v. Roe.” 

In the books of reports, when a case is said 
to be reported ez relatione, it is meant that 
the reporter derives his account of it, not 
from personal knowledge, but from the rela- 
tion or narrative of some person who was 
present at the argument. 


_EX RIGORE JURIS. According to the rigor 
or strictness of law; in strictness of law. 
Fleta, lib, 3, ¢, 10, § 3. 


EX VI TERMINI 


EX SCRIPTIS OLIM VISIS. From writings 
formerly seen.. A term used as descriptive of 
that kind of proof of handwriting where the 
knowledge has been acquired by the witness 
having seen letters or other documents pro- 
fessing to be the handwriting of the party, 
and having afterwards communicated per- 
sonally with the party upon the contents of 
those letters or documents, or having other- 
wise acted upon them by written answers, | 
producing ‘further correspondence or acquies- 
cence by the party in some matter to which 
they relate, or by the witness transacting 
with the party some business to which they 
relate, or by any other mode of communica- 
tion between the party and the witness which, 
in the ordinary course of the transactions of 
life, Induces a reasonable presumption that 
the letters or documents were the handwrit- 
ing of the party. 5 AdoL & E. 730. 


EX SHIP. See Ship. 


EX STATUTO. According to the statute. 
Fleta, lib. 5, c 11, § 1. 


EX STIPULATU ACTIO. In the civil law. 
An action of stipulation. An action given to 
recover marriage portions. Inst. 4, 6, 29. 


EX TEMPORE. From or in consequence of 
time; by lapse of time. Bract. fols. 51, 52. 
Ex diuturno tempore, from length of time. 
Id. fol. 518. 

Without preparation or premeditation. 


EX TESTAMENTO. From, by, or under a 
will. The opposite of ab intestato (q. v.). 


Ex tota materia emergat resolutio. The ex- 
planation should arise out of the whole sub- 
ject-matter; the exposition of a statute 
should be made from all its parts together. 
Wing. Max. 238. 


Ex turpi causa non oritur actio. Out of a base 
[illegal, or immoral] consideration, an action 
does [can] not arise. 1 Selw. N. P. 63; Broom, 
Max. 730, 732; Story, Ag. § 195. 


Ex turpl contractu actio non oritur. From an 
immoral or iniquitous contract an action does 
not arise. A contract founded upon an illegal 
or immoral consideration cannot be enforced 


by action. 2 Kent, Comm. 466; Dig. 2, 14, 
27, 4 

EX UNA PARTE. Of one part or side; on 
one side. 


Ex uno disces omnes. 
can discern all. 


EX UTRAQUE PARTE. 
Dyer, 1260. 


EX UTRISQUE PARENTIBUS CONJUNCTI. 
Related on the side of both parents; of the 
whole blood.. Hale, Com. Law, c. 11, 


EX VI TERMINI. From or by the force of 
the term. From the very meaning of the ex- 
pression used, 2 Bl. Comm. 109, 115, 


From one thing you 


On both sides, 


EX VISCERIBUS 


EX VISCERIBUS. From the bowels. From 
the vital part, the very essence of the thing. 
10 Coke, 240; Homer v. Shelton, 2 Metec. 
(Mass.) 213. Ha visceribus verborum; from 
the mere words and nothing else. 1 Story, 
Eq. Jur. § 980; Fisher v. Fields, 10 Johns. 
(N. ©.) 495. 


EX VISITATIONE DEI. By the dispensa- 
tion of God; by reason of physical incapacity. 
` Anciently, when a prisoner, being arraigned, 
stood silent instead of pleading, a jury was 
impaneled to inquire whether he obstinately 
stood mute or was dumb ez visitatione Dei. 
4 Steph. Comm. 39%4,. 

‘Also by natural, as distinguished from 
violent, causes, When a coroner’s inquest 
finds that the death was due to disease or 
other natural cause, it is frequently phrased 
“en visitatione Dei.” 


EX VISU SCRIPTIONIS. From sight of the 
writing; from having seen a person write. 
A term employed to describe one of the modes 
of proof of handwriting. Best, Pres. 218. 


EX VOLUNTATE. Voluntarily; from free- 
will or choice. ` 


EXACTION. The wrongful act of an officer 
ot other person in compelling payment of a 
fee or reward for his services, under color 
of his official authority, where no payment is 
due. 


Between “extortion” and “exaction” there is this 
difference: that in the former case the officer ex- 
terts more than his due, when something is due 
to him; in the latter, he exacts what is not his 
due, when there is nothing due to him.” Co,. Litt. 
368. - E 


EXACTLY ALIKE. Representation that the 
living apartment on the first floor was exactly 
like the living apartment on the second floor 
is specific and definite ; exactly alike meaning 
not absolutely identical, but substantially so 
in size, design, finish, and fixtures. Lipsher 
v. Resnikoff, 99 Conn. 18, 120 A. 859. 


EXACTOR. ‘ : 

In the Civil Law 

A gatherer or receiver of money; a col- 
lector of taxes.. Cod. 10, 19. 


In Old English Law 


A collector’ of the public moneys; a tax 
*gatherer. Thus, exactor regis was the name 
of the king’s tax collector, who took up the 
taxes and other debts due the treasury. 


EXALTARE. In old English law. ‘To raise; 
to elevate. Frequently spoken of water, i. €; 
to raise the surface of a pond or pool. 


EXAMEN. L. Lat. A trial. Esamen com- 
puti, the balance of an account. Townsh: 
Pl, 223. 


EXAMINATION. 


An investigation; ‘search; 
interrogating. tae 
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In Trial Practice 


The examination of a witness consists of 
the series of questions put to him by a party 
to the action, or his counsel, for the purpose 
of bringing before the court and jury in legal 
form the knowledge which the witness has 
of the facts and matters in dispute, or of 
probing and sifting his evidence previously 
given. 

In Criminal Practice 

An investigation by a magistrate of a per- 
son who has been charged with crime and 
arrested, or of the facts and circumstances 
which are alleged to have attended the crime 
and to fasten suspicion upon the party so 
charged, in order to ascertain’ whether there 
Is sufficient ground to hold him to bail for 
his trial by the proper court. U.S. v. Stanton, 
17 C. O. A. 475, 70 F. 880; State v. Conrad, 
95 N. C. 669. 

In General 


~Cross-examination. In practice. The ex- 
amination of a witness upon a trial or bear- 
ing, or upon taking a deposition, by the par- 
ty opposed to the one who produced him, upon 
his evidence given in chief, to test its truth, 
to further develop it, or for other purposes. 


—Direct examination. In practice. The first 
interrogation or examination of a witness, on 
the merits, by the party on whose behalf he 
is called. This is to be distinguished from an 
examination in pais, or on the voir dire, which 
is merely preliminary, and is had when the 
competency of the witness is challenged; 
from the cross-examination, which is con- 
ducted by the adverse party; and from the 


i redirect examination which follows the eross- 


examination, and is had by the party. who 
first examined the witness. 


—Examination de hene esse. A provisional ex- 
amination of a witness; an examination of a 
witness whose testimony is important and 
might otherwise be lost, held out of court and 
before the trial, with the proviso that the 
deposition so taken may be used on the trial 
in case the witness is unable to attend in per- 
son at that time or cannot be produced. 


—Examination of a long account. This phrase 
does not mean the examination of the account 
to ascertain the result or effect of it, but the 
proof by testimony of the correctness of the 
items composing it. Magown v., Sinclair, 5 
Daly (N. YX.) 68. 


—Examination of bankrupt. This is the in- 
terrogation of a bankrupt, in the course of 
proceedings in bankruptcy, or prior to the 
adjudication (Cameron v. United States, 34 
S. Ct. 244, 281 U. S. 710, 58 L Ed. 448; In 
re Fleischer, 151 F. 81), concerning the con- 
duct of his business, the cause of his bank- 
ruptcy, his dealings with his creditors and 
other persons, the amount, kind, and: where-. 
abouts of his property, and all matters which 
may affect the administration and. settlement 
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of his estate. This is authorized by Bank- 
ruptcy Act, § 7, 30 Stat. 548 (11 USCA § 25), 
The bankrupt’s wife or any other person may 
also be examined concerning the bankrupt’s 
acts, conduct, or property. Bankruptcy Act, 
§ 21, 30 Stat. 551, as amended by Act Feb. 
5, 1908, c. 487, § 7, 32 Stat. 798 (11 USCA § 44). 
In re Horgan, 39 C. © A. 118, 98 F. 414; In 
re Fowler, 93 F. 417; In re Mayer, 97 F. 
328. 


—Examination of invention. An inquiry made 
at the patent-office, upon application for a 
patent, into the novelty and utility of the al- 
leged invention, and as to its interfering with 
any other patented invention. Rev. St. U. S. 
§ 4893 (85 USCA § 36). 


—Examination of title. An investigation made 
by or for a person who intends to purchase 
yeal estate, in the offices where the public 
records are kept, to ascertain the history 
and present condition of the title to such 
land, and its status with reference to liens, 
incumbrances, clouds, etc. 


Examination of wife. See Private examina- 
tion, infra. 


—Examination pro interesse suo. When a per- 
son claims to be entitled to an estate or other 
property sequestered, whether by mortgage, 
judgment, lease, or otherwise, or has a title 
paramount to the sequestration, he should ap- 
ply to the court to direct an inquiry whether 
the applicant Has any, and what, interest in 
the property; and this inquiry is called an 
“examination pro interesse suo.” Krippen- 
dorf v. Hyde, 4 S. Ct. 27, 110 U. S. 276, 28 L, 
Ed. 145; Hitz v. Jenks, 22 8, Ct. 598, 185 U. 
S. 155, 46 L. Ed. 851. ‘ 


--Preliminary examination. The examination 
of a person charged with crime, before a 
magistrate, as above explained. See In re 
Dolph, 17 Colo. 35, 28 P. 470; Van Buren v. 
State, 65 Neb, 223, 91 N. W. 201. 


--Private examination. An examination or in- 
terrogation, by a magistrate, of a married 
woman who is grantor in a deed or other 
conveyance, held out of the presence of her 
husband, for the purpose of ascertaining 
whether her will in the matter is free and un- 
constrained. Muir v. Galloway, 61 Cal. 506; 
Hadley v. Geiger, 9 N. J. Law, 233. 


—Re-examination. An examination of a wit- 
ness after a cross-examination, upon matters 
arising out of such cross-examination. 


—Separate examination. The interrogation of 
a married woman, who appears before an 
officer for the purpose of acknowledging a 
deed or other instrument, conducted by such 
officer in private or out of the hearing of her 
husband, in order to ascertain if she acts of 
her own will and without compulsion or con- 
straint of the husband, Also the examination 
of a witness in private or apart from, and out 


EXCAMBION 


of the hearing of, the other. witnesses in the 
same cause. X 


EXAMINED COPY. A copy of a record, pub: 


lic ` book, or register, and which has been 
compared with the original. 1 Campb. 469. 


EXAMINER. i 
In English Law 

A, person appointed by a court to take the 
examination of witnesses in an action, i. €., 
to take down the result of their interrogation 
by the parties or their counsel, either by writ- 
ten interrogatories or vird voce. An examin-. 
er is generally appointed where a witness is 
in a foreign. country, or-is too ill or infirm, 
to attend before.the court, and is either an 
officer of the court, or a person specially ap- 
pointed for the purpose. Sweet. 


In New Jersey 


An examiner is an officer appointed by the 
court of chancery to take testimony in causes 
depending in that court. His powers are 
similar to those of the English examiner in 
chancery. : 

In the Patent-Office 


- An officer in the patent-office charged with 


the duty of examining the patentability of in- 
ventions for which patents are asked. ; 


In General 


—Examiner in chancery. An officer of the 
court of chancery, before whom witnesses are 
examined, and their testimony reduced -to 
writing, for the purpose of being read on the 
hearing of the cause. Cowell. 


—Examiners. Persons appointed to question: 
students of law in order to ascertain their 


qualifications before they are admitted to: 


practice. 


—Special examiner. In English law., Some 
person, not one of the examiners of the court 
of chancery, appointed to take evidence in a 
particular suit. This may be done when the 
state of business in the examiner's office is 
such that it is impossible to obtain an ap- 
pointment at a conveniently early day, or 
when the witnesses may be unable to come to 
London. Hunt. Eq. pt. I. c. 5, § 2. 


EXANNUAL ROLL. In old English practice. 
A roll into which (in the old way of exhibit- 
ing sheriffs’ accounts) the illeviable fines and 
desperate debts were transcribed, and which 
was annually read to the sheriff upon his ac- 
counting, to see what might be gotten. Cowell. 


EXCAMB. In Scotch law. To exchange. 6 
Bell, App. Cas, 19, 22. 


EXCAMBIATOR. An exchanger of lands; 
a broker. Obsolete. 


EXCAMBION. In Scotch law. Exchange. 
1 Forb, Inst. pt. 2, p. 178. : 


BXCAMBIUM 


EXCAMBIUM. An exchange; a place where 
merchants meet to transact their business; 
‘also an equivalent in recompense; a recom- 
pense in lieu of dower ad ostium ecclesia. 


EXCELLENCY. 


In English Law 


The title of a viceroy, governor general, 
ambassador, or commander in chief. 


In America 


The title is sometimes given to the chief 
executive of a state or of the nation. 


EXCEPT. To take or leave out of considera- 
tion, to exclude from a statement, or to omit 
or withhold. The expression “except for” is 
synonymous in many cases with “but for” and 
“only for.” Rickman v. Commonwealth, 195 
Ky. 715, 243 S. W. 929. ` 


EXCEPTIO. 
In Roman Law 


An exception. In a general sense, a judicial 
allegation opposed by a defendant to the 
plaintiff’s action. Calvin. 

A stop or stay to an action opposed by the 
defendant. Cowell. . 

Answering to the “defense” or “plea” of 
the common law. An allegation and defense 
of a defendant by which the plaintiff's claim 
or complaint is defeated, either according to 
strict law or upon grounds of equity. ; 

In a stricter sense, the exclusion of an ac- 
tion that lay in strict law, on grounds of 
equity, (actionis jure stricto competentis ob 
equitatem exclusio.) Heinece, A kind of 
limitation of an action, by which it was shown 
that the action, though otherwise just, did 
not lie in the particular case. Calvin. A 
species of defense allowed in cases where, 
though the action as brought by the plaintiff 
was in itself just, yet it was unjust as against 
the particular party sued. Inst: 4, 18, pr. 


in Modern Civil Law 


A plea by which the defendant admits the 
cause of action, but alleges new facts which, 
provided they be true, totally or partially an- 
swer the allegations put forward on the other 
side; thus distinguished from a mere traverse 
of the plaintiff's averments. Tomkins & J. 
Mod. Rom, Law, 90. In this use, the term cor- 
responds to the common-law plea in confes- 
sion and avoidance, 


EXCEPTIO DILATORIA. A dilatory excep- 
tion; called also “temporalis,” (temporary ;) 
one which defeated the action for a time, 
(que ad tempus nocet,) and created delay, (et 
temporis dilationem tribuit;) such as an 
agreement not to sue within a certain time, as 
five years. Inst. 4,13, 10. See Dig. 44, 1, 3. 


EXCEPTIO DOLI MALI. An exception or 
plea of fraud. Inst. 4, 18, 1, 9; Bract., fol. 
100b. ` a i 
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EXCEPTIO DOMMINII. A claim of owner- 
ship set up in an action for the recovery of 
property not in the possession of the plaintiff, 
Mackeld. Rom. Law, § 299. 


EXCEPTIO DOTIS CAUTÆ NON NUMERA- 
TÆ. A defense to an action for the restitu- 
tion of a dowry that it was never paid, though 
promised, available upon the dissolution of 
the marriage within a limited time. Mackeld, 
Rom. Law, § 455. 


EXCEPTIO IN FACTUM. An exception on 
the fact. An exception or plea founded on 
the peculiar circumstances of the ease. Inst. 
4, 13, 1. 


EXCEPTIO IN PERSONAM. A plea or de- 
fense of a personal nature, which may be al- 
leged only by the person himself to whom it 
is granted by the law. Mackeld. Rom. Law, 
§ 217.. 


EXCEPTIO IN REM. A plea or defense not 
of a personal nature, but connected with the 
legal circumstances on which the suit is 
founded, and which may therefore be alleged 
by any party in interest, including the heirs 
and sureties of the proper or original debtor. 
Mackeld. Rom. Law, § 217. 


EXCEPTIO JURISJURANDI. An exception 
of oath; an exception or plea that the matter 
had been sworn to. Inst. 4,13, 4. This kind 
of exception was allowed where a debtor, at 
the instance of his creditor, (creditore defer- 
ente,) had sworn that nothing was due the 
latter, and had notwithstanding been sued by 
him. 


EXCEPTIO METUS. An exception or plea 
of fear or compulsion. Inst. 4, 13, 1,9; Bract 
fol. 100b. Answering to the modern plea of 
duress. 


EXCEPTIO NON ADIMPLETI CONTRAC. 
TUS. An exception in an action founded on a 
contract involving mutual duties or obliga- 
tions, to the effect that the plaintiff is not 
entitled to sue because he has not performed 
his own part of the agreement. Mackeld, 
Rom, Law, § 3%. 


EXCEPTIO NON SOLUTE PECUNIÆ. A 
plea that the debt in suit was not discharged 
by payment (as alleged by the adverse party) 
notwithstanding an acquittance or receipt giv- 
en by the person to whom the payment is stat- 
ed to have been made. Mackeld, Rom. Law, 
§ 534, 


EXCEPTIO PACTI CONVENTI. An excep 
tion of compact; an exception or plea that 
the plaintiff had agreed not to sue, Inst. 4, 
13, 3. 


EXCEPTIO PECUNIZE NON NUMERATÆ. 
An exception or plea of money not paid; 
a defense which might be set up by a party 
who was sued on a promise to repay money 
which he had never received. - Inst. 4, 13, 2, 


7IL 
EXCEPTIO PEREMPTORIA. A peremptory 
. exception; called -also “perpetua,” (per- 


petual;) one which forever destroyed the sub- 
ject-matter or ground of the action, (que 
semper rem de qua agitur perimit;) such as 
the erceptio doli mali, the exceptio metus, 
ete. Inst. 4, 13,9. See Dig. 44, 1, 3. 


EXCEPTIO REI JUDICATA. An exception 
or plea of matter adjudged; a plea that the 


subject-matter of the action had been de-. 


termined in a previous action. Inst. 4, 13, 5. 
This term is adopted by Bracton, and is con- 
stantly used in modern law to denote a de- 
fense founded upon a previous adjudication 
of the same matter. Bract. fols. 1000, 177; 
2 Kent, Comm. 120. A plea of a former re- 
covery or judgment. 


EXCEPTIO REI VENDITA ET TRADITA. 
An exception or plea of the sale and delivery 
of the thing. This exception presumes that 
there was a valid sale and a proper tradition ; 
but though, in consequence of the rule that 
no one can transfer to another a greater right 
than he himself has, no property was trans- 
ferred, yet because of some particular cir- 
cumstance the real owner is estopped from 
contesting it. Mackeld. Rom. Law, § 299. 


EXCEPTIO SENATUSCONSULT! MAC- 
EDONIANI. A defense to an action for the 
recovery of money loaned, on the ground that 
the loan was made to a minor or person un- 
der the paternal power of another; so named 
from the decree of the senate which forbade 
the recovery of such loans. Mackeld. Rom. 
Law, § 432. 


EXCEPTIO SENATUSCONSULTI VEL- 
LEIANI. A defense to an action on a con- 
tract of suretyship, on the ground that thè 
surety was a woman and therefore incapable 
of becoming bound for another; so named 
from the decree of the senate forbidding it. 
Mackeld. Rom. Law, § 455. 


EXCEPTIO TEMPORIS. An exception or 
plea analogous to that of the statute of limi- 
tations in our law; viz., that the time pre- 
scribed by law for bringing such actions has 
expired, Mackeld. Rom. Law, § 213. 


Exceptio ejus rel oujus petitur dissolutio nulla 
est. A plea of that matter the dissolution of 
which is sought [by the action] is null, [or of 
no effect.] Jenk. Cent. 37, case 71. 


Excoptio falsi omnium ultima. A plea denying 
a fact is the last of all, 


Exceptio firmat regulam in casibus non exceptis, 
An exception affirms the rule in cases not ex- 
cepted. Bacon, Aph. 17. 


Exceptio firmat rogulam in contrarlum. An ex- 
ception proves an opposite rule. See exceptia 
probat regulam. Bacon, Aph. 17. 


Exceptlo nulla est versus actionom qu® ex- 
coptionem perimit. There is [can be] no plea 


EXCEPTION 


against an action which destroys [the matter 
of] the plea. Jenk. Cent. 106, case 2. 


Exceptio probat regulam. The exception 
proves the rule. 11 Coke, 41; 3 Term, 722. 
Sometimes quoted with the addition “de re- 
dus ‘now esceptis,” (‘so far as concerns the 
matters not excepted.) 


Exceptio que firmat legem, exponit legem. An 
exception which confirms the law explains the 
law. 2 Bulst. 189. 


Exceptio quoqua regulam declarat. The excep- 
tion also declares the rule. `: Bacon, Aph. 17. 


Exoeptio semper ultimo ponenda est. An ex- 
ception should always be put last. 9 Coke, 
53. 


EXCEPTION. 
_ In Practica 


A formal objection to the action of the 
court, during the trial of a cause, in refusing 
a request or overruling an objection; imply- 
ing that the party excepting does not ac- 
quiesce in the decision of the court, but wilt 
seek to procure its reversal, and that. he 
means to save the benefit of his request or 
objection in some future proceeding. Snell- 
ing v. Yetter, 25 App. Div. 590, 49 N. Y. S. 
917; People v. Torres; 38 Cal..142; Norton 
v. Livingston, 14 S. C. 178; Kline v. Wynne, 


.10 Ohio St. 228; Morgan ¥. Gould, 96 Vt. 275, 


119 A. 517, 519; United States v. United 
States Fidelity & Guaranty Co., 35 S. Ct. 288, © 
303, 236 U. S. 512, 59 L. Ed. 696; In re Moore, 
113 Me. 195, 93 A. 180, 181; Lampton v. Jobn- 
son, 40 OKl, 492, 139 P. 526, 527; Liquid Car 
bonic Co. v. Rodman, 52 OKI, 211, 152 P. 439; 
Brown v. State, 91 Fla. 682, 108 So. 842, SH; 
State v. Laundy, 103 Or. 443, 206 P. 280; In 
re Thompson, 271 Pa, 225, 114 A. 774, 75; 
Nelen v. Cowell (R. I.) 124 A. 257, 258; State 
ex rel. Brockman Mfg. Co. v. Miller (Mo, Sup.) 
241 S. W. 920, 922; State v. Poree, 186 La, 
939, 68 So. 83. 

It is also somewhat used to signify other 

objections in the course of a suit; for ex- 
ample, exception to bail is a formal objection 
that special bail offered by defendant are in- 
sufficient. 1 Tidd, Pr, 255. - 
. An exception is an objection upon a matter 
of law to a decision made, either before or 
after judgment, by a court, tribunal, judge, 
or other judicial officer, in an action or pro- 
ceeding. The exception must be taken at the 
time the decision is made. Code Civ. Proc, 
Cal. § 646. 


in Admiralty and Equity Practice 


An exception is a formal allegation tendered 
by a party that some previous pleading or 
proceeding taken by the adverse party is in- 
sufficient. Peck v. Osteen, 37 Fla, 427, 20 
So. 549; Arnold v. Slaughter, 36 W., Va. 589, 
15 S., B. 250, 


EXCEPTION 


In Statutory Law 


An exception in a statute is a clause de- 
signed to reserve or exempt some individuals 
from the general class of persons or things 
to which the language of the act in general 
attaches. People v. Bailey, 103 Mise. 366, 
171 N. Y. S. 894, 397, 


An exception differs from an explanation, which, 
by the use of a videlicet, proviso, etc., is allowed 
only to explain doubtful clauses precedent, or to 
separate and distribute gencrals into particulars, 
Cutler vy. Tufts, 3 Pick. (Mass.) 272, 


In Contracts 


A clause in a deed or other conveyance by 
which the grantor excepts something out of 
that which he granted before by the deed. 
Morrison v. Bank, 88 Me. 155, 33 A. 782; 
Gould v. Glass, 19 Barb. (N. Y.) 192; Coal 
Creek Min. Co. v. Heck, 88 Tenn. 497; Win- 
ston v. Johnson, 42 Minn. 398, 45 N. W. 958; 
Bryan v: Bradley, 16 Conn. 482; Rich v., 
Zeilsdorff, 22 Wis. 547, 99 Am. Dec. 81; Dea- 
ver v. Aaron, 159 Ga. 597, 126 S. E. 382; 
Cox v. Colossal Cavern Co., 210 Ky. 612, 276 
8. W. 540, 542; Robertson v. Robertson, 191 
Ala. 297, 68 So. 52, 54; Worcester v. Smith, 
117 Me. 168, 103 A. G5: De Moss v. Sample, 
143 La. 248, 78 So. 482, 485; Presbyterian 
Church of Osceola, Clark County, v. Harken, 
177 Iowa, 195, 158 N. W. 692, 695; Beardslee 
y. New Berlin Light & Power Co., 207 N. Y. 
34, 100 N. B: 484, 487, Ann. Cas. 1914B, 1287; 
South Texas Mortg. Co. v. Coe (Tex. Civ. 
App.) 166 S. W. 419, 422. 


The distinction between an exception and a res- 
ervation is that an exception is always of part 
of the thing granted, and of a thing in esse; a res- 
ervation is always of a thing not in esse, but new- 
ly created or reserved out of the land or tenement 
demised. Co. Litt. 47a; 4 Kent Comm, 468. It has 
been also said that there is a diversity between an 
exception and a saving, for an exception exempts 
clearly, but a saving goes to the matters touched, 
and does not exempt. Plowd, 361. Ogden v. Straus 
Bldg. Corporation, 187 Wis. 232, 202 N. W. 34, 44; Bul- 
lard v. Suedmeier, 291 Ill, 400, 126 N, B 117, 119; 
York Haven Water & Power Co. v. York Haven 
Paper Co. (C. C. A.) 201 F., 270, 275; Haymaker v. 
Windsor Reservoir & Canal Co., 81 Colo. 168, 254 P. 
768, 770; Grant v. Haymes, 164 Ga. 371, 138 S. E. 892, 
895; Gates v. Oliver, 126 Me. 427, 189 A. 230; Lau- 
derbach-Zerby Co. v. Lewis, 283 Pa. 250, 129 A. 83, 
84; Cox v. Colossal Cavern Co., 210 Ky. 612, 276 S. 
W. 540, 542; Donnell v. Otts (Tex. Civ. App.) 230 S. 
W. 864; Central Bank & Trust Co. v, Wyatt, 189 N. 
C. 107, 126 S. E. 93, 94; Deckenbach v. Deckenbach, 
65 Or. 160, 130 P. 729, 731; Prewitt v. Wilborn, 184 
Ky. 638, 212 S. W. 442, 450; Greenspan v, Yaple, 
194 N. Y. S. 658, 659, 201 App. Div. 575. The terms 
are, however, often used interchangeably, and mere 
use of either is not decisive. Marion County Lum- 
ber Co, v. Hodges, 96 S. C. 140, 79 S. E€. 1096, 1097; 
Freudenberger Oil Co, v. Simmons, 75 W. Va. 337, 
83 S. E. 995, 998, Ann. Cas. 1918A, 873; Town of 
Farmington v. Riley, 88 Conn. 51, 89 A. 900, 902; 
Las-Daub Realty Corporation v. Fain, 210 N. Y. S. 
623, 627, 214 App. Div. 8; Haldiman v. Overton, 95 
Vt. 478, 115 A. 699, 700; Standard Elkhorn Coal Co. 
vy. Bolen, 193 Ky. 342, 236 S.-W. 241, 242; Walsh v. 
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Oakman, 199 Mich. 688, 165 N. W. 737, 739: Bodcaw 
Lumber Co. v. Goode, 160 Ark. 48 254 S. W. 345, 
346, 29 A. L. R. 578; Studebaker v. Beek, 83 Wash. 
260, 145 P. 225, 227. 


In the Civil Law 


An exceptio or plea. Used in this sense in 


` Louisiana. 


Declinatory exceptions are such dilatory 
exceptions as merely decline the jurisdiction 
of. the judge before whom the action is 
brought. Code Prac. La. 334. 

Dilatory exccptions are such ag do not tend 
to defeat the action, but only to retard its 
progress. 

Peremptory exceptions are those which tend 
to the dismissal of the action. 


In General 


—Exception to bail. An objection to the spe- 
cial bail put in by the defendant to an ac 
tion at law made by the plaintiff on grounds 
of the insufficiency of the bail. 1 Tidd, Pr. 
255. ‘ 


—General exception. An objection to a plead- 
ing or any part thereof for want of substance; 
—distinguished from special exception. Coch- 
ran v. Peopie’s Nat. Bank (Tex. Civ. App.) 271 
S. W. 433, 434. 


—Special exception.. An objection to the form 
in which a cause of action is stated. Coch- 
ran v. People’s Nat. Bank (Tex. Civ. App.) 
271 S. W. 488, 434, 


EXCEPT!S EXCIPIENDIS. Lat. With all 
necessary exceptions, 


EXCEPTOR. In old English law. A party 
who entered an exception or plea. 


EXCERPTA, or EXCERPTS, Extracts. 


EXCESS. When a defendant pleaded to an 
action of assault that the plaintiff trespassed 
on his land, and he would not depart when 
ordered, whereupon he, molliter manus im- 
posuit, gently laid hands on him, the repli- 
cation of excess was to the effect that the de- 
fendant used more force than necessary. 
Wharton. 

Degree or amount by which one thing or 
number exceeds another, and the remainder 
or the difference between two numbers is the 
excess of one over the other. In re Bunce’s 
Estate, 100 Misc. 385, 165 N. Y. S. 426, 


EXCESSIVE. Tending to or marked by ex- 
cess, which is the quality or state of exceed- 
ing the proper or reasonable limit or measure. 
Railway Co. v. Johnston, 106 Ga. 180, 32 S. 
E. 78; Morrow v. Missouri Gas & Electric 
Service Co., 315 Mo. 367, 286 S. W. 106, 111; 
U. S. v. Oglesby Grocery Co. (D. C.) 264 F. 
691, 695. 


EXCESSIVE BAIL. Bail in a sum more than 
will be reasonably sufficient to prevent eva- 
sion of the law by flight or concealment; 
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bail which is per se unreasonably great and 
clearly disproportionate to the offense in- 
volved, or shown to be so by the special cir- 
cumstances of the particular case. In re Los- 
asso, 15 Colo. 163, 24 P. 1080, 10 L. R. A. 847; 
Ex parte Ryan, 44 Cal. 558; Ex parte Duncan, 
53 Cal. 410; Blydenburgh v. Miles, 39 Conn. 
490. 


EXCESSIVE DAMAGES. See Damages. 


EXCESSIVE OR INTEMPERATE USE OF 
INTOXICANTS. In benefit certificate. Ha- 
bitual indulgence in intoxicating liquors to 
such extent as to impair health or otherwise 
render insurance risk more hazardous. Wis- 
ing v. Brotherhood of American Yeomen, 132 
Minn. 308, 156 N. W. 247, 248, Ann. Cas. 
19184, 621. 


EXCESSIVE TAX. One that exceeds what 
the tax would be if correctly calculated at the 
legal rate on the valuation as finally fixed by 
the county authorities. Pocomoke. Guano Co. 
y. City of New Bern, 172 N. C. 258, 90 S. E. 
202, 203. 


Excessivum in jure reprobatur. Excessus in re 
gu2libet jure reprobatur communi. Co. Litt. 44. 
Excess in law is reprehended. Excess in any- 
thing is reprehended at common law. 


EXCHANGE. 
In Conveyancing 


A mutual grant of equal interests, (in lands 
or tenements,) the one in consideration of the 
other. 2 Bl. Comm. 323; Windsor v. Collin- 
son, 32 Or, 297, 52 P. 26; Gamble v. McClure, 
69 Pa. 282; Hartwell v. De Vault, 159 Ill. 325, 
42 N. E. 789; Long v. Fuller, 21 Wis. 121; 
Herring. Motor Co. v. Ætna Trust & Savings 


Co., 87 Ind. App. 83, 154 N. E. 29, 351; Bruns-: 


vold v. Medgorden, 171 Iowa, 418, 153 N. W. 
163, 164; U. S. v. Pan-American Petroleum 
Co. (D. C.) 6 F.2a) 43, 88; U. S. v. Roden- 
bough (D. C.) 21 F.(2d) TS1, 782; Cary v. U. S. 
(D. C.) 22 F.(2d) 298, 299; Baltimore & O. R. 
Co. v. Western Union Telegrapb Co. (D. C.) 
241 F. 162, 169; Hawn v. Malone, 188, Iowa, 


439, ae N, X 893, 395; Barton y. Jones, 206 
Ky. 238, 2 . W. FR 216; Gill v. Eagleton, 
10S Xeb. m9 187 N. W. 871, 872; Haber y. 


Goldberg, 92 N. J. Law, 367, 105 A 874, 875. 


In Commercial Law 


A negotiation by which one person trans- 
fers to another funds which he has in a cer- 
tain place, either at a price agreed upon or 
which is fixed by commercial usage. Nicely v 
Bank, 15 Ind. App. 563, 44 N. E. 572, 57 Am. 
St. Rep. 245; Smith v. Kendall, 9 Mich. 241, 
S0 Am. Dec. 83; Iowa State Sav. Bank of 
Fairfield v. City Nat. Bank, 188 Iowa, 1347, 
168 N. W. 148, 149, L. R. A. 1918F, 169. The 
process of settling accounts or debts between 


parties residing at a distauce from each other,- 


without the interveniion of money, by ex- 
changing orders or drafts, called bills of ex- 
change; the payment of debts in difťterent 


EXCHANGE 


places by an exchange or transfer of credits. 
Webster, Dict. 

The profit which arises from a maritime 
loan, when such profit is a percentage on the 
money lent, considering it in the light of mon- 
ey lent in one place to be returned in an- 
other, with a difference in amount in the sum 
borrowed and that paid, arising from the dif- 
ference of time and place. The term is com- 
monly used in this sense by French writers. 
Hall, Emerig, Mar. Loans, 56n, 

A public place where merchants, brokers, 
factors, etc., meet to transact their business. ` 


In the Law of Personal Property 


Exchange of goods is a commutation, trans- 
mutation, or transfer of goods for other 
goods, as distinguished from sale, which is a 
transfer of goods for money. 2 Bl. Comm. 
446; 2 Steph. Comm. 120; Elwell v. Chamber- 
lin, 31 N. Y. 624; Cooper v. State, 37 Ark. 418; 
Preston v. Keene, 14 Pet. 137, 10 L. Ed. 387. 

Exchange is a contract by which the par- 
ties mutually give, or agree to give, one thing 
for another, neither thing, or both things, be- 
ing money only. Comp. Laws N. D. 1913, § 
6003 ; Comp. Laws 8. D. 1929, § 965 ; Civ. Code 
La. art. 2660. 


The distinction between a sale and exchange of 
property is rather one of shadow than of substance. 
In both cases the title to property is absolutely 
transferred; and the same rules of law are appli- 
cable to the transaction, whether the consideration 
of the contract is money or by way of barter: It 
can make no essential difference in the rights and 
ebligations of parties that goods and merchandise 
are transferred and paid for by other,gocds and 
merchandise instead of by money, which is but the 
representative of value or property. Com. v. Clark, 
14 Gray (Mass,). 367. 


tn General 


—Arhbitration of exchange. The business of 
buying and selling exchange (bills of ex- 
change) between two or more countries or 
markets, and particularly where the profits of 
such business are to be derived from a calcu- 
lation of the relative value of exchange in the 
two countries or markets, and by taking ad- 
vantage of the fact that the rate of exchange 
may be higher in the one place than in the 
other at the same time. f 


—Dry exchange. In English law. A term for- 
merly in use, said to have been inveuted for 
the purpose of disguising and covering usury ; 
something being pretended to pass on both 
sides, whereas, in truth, nothing passed but 
on one side, in which respect it was called 
“dry.” Cowell; Blount. 


—Exchange, bill of. Sce Bill of Exchange. 


—Exchange broker. One who negotiates bills 
of exchange drawn on foreign countries or. on 
other places in the same country: one who 
makes and concludes bargains for others in 
matters of money or merchandise. Little 
Rock v, Garton, 33 Ark. 444; Portland vV. 
O'Neill, 1 Or. 219. 


EXCHANGE 


—Exchange of livings. In ecclesiastical law. 
This is effected by resigning them into the 
bishop’s hands, and each party being induct- 
ed into the other’s benefice. If either die 
before both are inducted, the exchange is void. 


—First of exchange, Second of exchange. See 


First. 


—Owelty of exchange. See Owelty. 


EXCHEQUER. That department of the Eng- 
lish government which has charge of the col- 
lection of the national revenue; the treasury 
department. 

It is said to have been so named from the 
chequered cloth, resembling: a chess-board, 
which anciently covered the table there, and 
on which, when certain of the king’s accounts 
were made up, the sums were marked and 
scored with counters. 3 Bl. Comm, 44. 


—Court of exchequer, Court of exchequer cham- 
ber. See those titles. 


—Exchequer bilis. Bills of credit issued in 
England by authority of parliament. Brande. 
Instruments issued at the exchequer, under 
the authority, for the most part, of acts of 
parliament passed for the purpose, and con- 
taining an engagement on the part of the gov- 
ernment for repayment of the principal sums 
advanced with interest. 2 Steph. Comm, 586. 
See Briscoe v. Bank of Kentucky, 11 Pet. 328, 
9 L. Ed. 709. 


—Exchequer division, A division of the Eng- 
lish high,court of justice, to which the spe- 
cial business of the court of exchequer was 
specially assigned by section 34 of the judi- 
cature act of 1873. Merged in the queen’s 
bench division from and after 1881, by order 
in council under section 31 of that act. Whar- 
ton, 


EXCISE. An inland imposition, paid some- 
times upon the consumption of the commodity, 
and frequently upon the retail sale. 1 BI. 
Comm. 318; Story, Const. § 950; Scholey v. 
Rew, .23 Wall. 346, 23 L. Ed. 99;. Patton v. 
Brady, 184 U. S. 608, 22 S. Ct. 493, 46 L. Ed. 
718; Portland Bank v. Apthorp, 12 Mass. 
256: Union Bank v. Hill, 3 Cold. (Tenn.) 328. 


The words “tax” and “excise,” although often 
used as synonymous, are to be considered ag having 
entirely distinct and separate significations, under 
Const. Mass. c. 1, § 1, art, 4... The- former is a charge 
` apportioned either among thé .whole people of the 
state or those residing within eeftain districts, mu- 
nicipalities, or sections. It is required to be Im- 
posed, so that, if levied for the public charges of 
government, it shali be shared according to the 
estate, real and personal, which each person may 
possess; or, if raised to defray the cost of some 
local improvement of a public nature, it shall be 
borne by those who will receive some special and 


peculiar benefit or advantage which an expenditure . 


of money for a public object may cause to those 
on whom the tax is assessed. An excise, on the 
other hand, is of a different character. It is based 
on no rule of apportionment or equality whatever. 


Ti4 


It is a fixed, absolute, and direct charge laid on 
merchandise, products, or commodities, without any 
regard to the amount of property belonging to those 
on whom it may fall, or to any supposed relation 
between money expended for a public object and a 
special benefit occasioned to those by whom the 
charge is to be paid, Oliver v. Washington Mills, 
11 Allen (Mags.) 268. 


The term is also extended to the imposition | 
of public charges, in the nature of taxes, up- 
on other subjects than the manufacture and 
sale of commodities, such as licenses to pur- 
sue particular callings, the franchises of cor- 
porations and particularly the franchise of 
corporate existence, and the inheritance or 
succession of estates. Pollock v. Farmers’ L. 


‘& T. Co., 158 U. 8. 601, 15 S. Ct. 912, 39 L. Ed. 


1108; Scholey v. Rew, 23 Wall. 346, 23 L. Ed. 
99; Hancock v. Singer Mfg. Co., 62 N. J. Law, 
289, 41 A. 846, 42 L. R. A. 852; Bank of Com- 
merce & Trust Co. v. Senter, 149 Tenn. 569, 
260 S. W. 144, 147; Amos v. Gunn, 84 Fla. 
285, 94 So. 615, 640; Albert Pick & Co. v. 
Jordan, 169 Cal. 1, 145 P. 506, 513, Ann. Cas. 
1916C, 1237; Des Moines Union Ry. Co. v. 
Chicago Great Western Ry. Co., 188 Iowa, 
1019, 177 N. W. 90, 9 A. L. R. 1557; Anderson 
v. McNeir (C. C. A.) 16 F.(2d) 970, 972; Wheel- 
er v. Weightman, 96 Kan. 50, 149 P. 977, 986, 
L. R. A. 1916A, 846; State Tax Commission v. 
Hughes Drug Co., 219 Ky. 432, 293 S. W. 944; 
McElligott v. Kissam (C. C. A.) 275 F. 545, 
547; Welch v. Burrill, 223 Mass. 87, 111 N. 
E. 774, 778; Northern Cent. Ry. Co. v. Fideli- 
ty Trust Co., 152 Md. 94, 136 A. 66, 68, 60 A. 
L. R. 558; Ohio River & W. Ry. Co. v. Dittey 
(D. C.) 208 F. 537, 540; Cincinnati, Milford 
& Loveland Traction Co. v. State, 94 Ohio St. 
24, 113 N. E. 654, 655; National Bank of 
Commerce in St. Louis v. Allen (C. C. A.) 223 


‘F. 472; In re Detroit & Windsor Ferry Co., 


232 Mich. 574, 205 N. W. 102, 103; U. S. v. 
Philadelphia, B; & W. R. Co. (D. C.) 262 F. 
188, 190; State v. Gulf, M. & N. R. Co., 138 
Miss. 70, 104 So. 689, 690; Hart v. Tax Com- 
missioner, 240 Mass, 37, 132 N. E. 621, 622; 
Hattiesburg Grocery Co. v. Robertson, 126 
Miss. 34, 88 So. 4, 5, 25 A.L. R. 748; Sims v. 
Ahrens, 167 Ark. 557, 271 8S. W. 720, 731; 
Viquesney v. Kansas City, 305 Mo. 488, 266 S. 
W. 700, 702; Hunt v. Callaghan, 32 Ariz. 
235, 257 P. 648, 656; In re Schlesinger’s Es- 
tate, 184 Wis, 1, 199 N. W. 951, 952; State v. 
Hart, 125 Wash. 520, 217 P. 45, 46. 


In English Law . 


The name given to the duties or taxes laid 
on certain articles produced and consumed at 
home, among which spirits have always been 
the most important; but, exclusive of these, 
the duties on the licenses of auctioneers, 
brewers, etc, and on the licenses to keep 
dogs, kill game, etc, are included in the ex- 
cise duties. Wharton, 


EXCISE LAW. A law imposing excise duties 
on specified commodities, and providing for 
the collection of revenue therefrom. In a 
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more restricted and more popular sense, a 
law regulating, restricting, or taxing the 
manufacture or sale of intoxicating liquors, 


EXCLUSA. In old English law. A sluice 
to carry off water; the payment to the lord 
for the benefit of such a sluice. Cowell. 


EXCLUSION. Denial of entry. Ex parte Do- 
mingo Corypus (D. C.) 6 F.2d) 386. 


EXCLUSIVE. Shutting out; debarring from 
interference or participation; vested in one 
person alone. An exclusive right is one which 
only the grantee thereof can exercise, and 
from which all others are prohibited or shut 
out. A statute dces not grant an “exclusive” 
privilege or franchise, unless it shuts out or 
excludes others from enjoying a similar privi- 
lege or franchise. In re Union Ferry Co., 98 
N. Y. 151; Sunnyside Land & Investment Co. 
y. Bernier, 119 Wash. 386, 205 P. 1041, 1042, 
20 A. L. R. 1261; Free Sewing Mach. Co. v. 
Bry-Block Mercantile Co. (D. C.) 204 F. 632, 
687; Toten v. Stuart, 143 Va. 201, 129 S. E. 
217, 218. ' 


EXCLUSIVELY. Only, solely, purely, whol- 
ly; to the exclusion of other things. United 
Fuel Gas Co. v. Morley Oil & Gas Co., 102 
W. Va. 874, 135 8. E. 399, 400; Commonwealth 
v. City of Richmond, 116 Va. 69, 81 S. E. 69, 
73, L. R. A. 1915A, 1118; Memphis Chamber 
of Commerce v. City of Memphis, 144 Tenn. 
291, 232 S. W. 73, 74; Kansas Wesleyan Uni- 
versity of Salina v. Board of Com’rs of Saline 
County, 120 Kan. 496, 243 P. 1055, 1056; Cum- 
berland Lodge, No. 8, F. & A. M. v. City of 
Nashville, 127 Tenn. 248, 154 S. W. 1141, 1145; 
Santa Rosa Infirmary v. City of San Antonio 
(Tex. Com..App.) 259 S. W. 926, 982; People 
ex rel, Three Hundred Park Ave. v. Goldfogle, 
209 N. Y. S. 14, 15, 124 Mise. 422; ln re Syra- 
cuse University, 209 N. Y. S. 329, 839, 124 


Misc. 788; Webb Academy v. City of Grand. 


Rapids, 209 Mich. 523, 177 N. W. 290, 295. 


EXCOMMENGEMENT, 
(q. v.). Co. Litt. 134a. 


EXCOMMUNICATION. A sentence of cen- 
sure pronounced by one of the spiritual courts 


Excommunication, 


for offenses falling under ecclesiastical cog-. 


nizance, It is. described in the books as two- 
fold: (1) The lesser excommunication, which 
is an ecclesiastical censure, excluding the par- 
ty from the sacraments; (2) the greater, 
which excludes him from the company of all 
Christians. Formerly, too, an excommunicat- 
ed man was under various civil disabilities, 
He could not serve upon juries, or be a wit- 
ness in any court; neither could he bring an 
action to recover lands or money due to him. 
These penalties are abolished by St. 58 Geo, 
III. c 127. 3 Steph. Comm. 721. 


EXCOMMUNICATO CAPIENDO. In ecclesi- 
astical law. A writ issuing out of chancery, 
founded on a bishop’s certificate that the de- 


EXCUSABLE NEGLECT 


fendant had been excommunicated, and re- 
quiring the sheriff to arrest and imprison him, 
returnable to the king’s bench. 4 Bl. Comm. 
415; Bae. Abr. “Excommunication,” B. 


EXCOMMUNICATO DELIBERANDO. A 
writ to the sheriff for delivery of an excom- 
municated person out of prison, upon certifi- 
cate from the ordinary of his conformity to 
the ecclesiastical jurisdiction. Fitzh. Nat. 
Brev. 63. 


Excemmunicato interdicitur omnis actus legiti- 
mus, ita quod agere non potest, nec aliquem con- 
venire, licet ipse ab aliis possi conveniri. Co. 
Litt. 133. Every legal act is forbidden an 
excommunicated person, so that he cannot 
act, nor sue any person, but he may be sued 
by others. 


EXCOMMUNICATO RECAPIENDO. A writ 
commanding that persons excommunicated, 
who for their obstinacy had been committed 
to prison, but were unlawfully set free before 
they had given caution to obey the authority 
of the church, should be sought after, retak- 
en, and imprisoned again. Reg. Orig. 67. 


EXCULPATION, LETTERS OF. In Scotch 
law. A warrant granted at the suit of a pris- 
oner for citing witnesses in his own defense, 


EXCUSABLE. Admitting of excuse or pallia- 
tion. As used in the law, this word implies 
that the act or omission spoken of is on its 
face unlawful, wrong, or liable to ehtail loss 
or disadvantage on the person chargeable, but 
that the circumstances attending it were such 
as to constitute a legal “excuse” for it, that is, 
a legal reason for withholding or foregoing 
the punishment, liability, or disadvantage 
which otherwise would follow. 


EXCUSABLE ASSAULT. One committed by 
accident or misfortune in doing any lawful act 
by lawful means, with ordinary caution and 
without any unlawful intent. People v. 
O'Connor, 81 N. Y. S. 555, 82 App. Div. 55. 


EXCUSABLE HOMICIDE. 


EXCUSABLE NEGLECT. In practice, and 
particularly with reference to the setting 
aside of a judgment taken against a party 
through his “excusable neglect,” this means a 
failure to take the proper steps at the proper 
time, not in consequence of the party’s own 
carelessness, inattention, or willful disregard 
of the process of the court, but in consequence ` 
of some unexpected or unavoidable hindrance 
or accident, or reliance on the cre and vigi- 
lance of his counsel or on promises made ‘by 
the adverse party. See 1 Bl. Judgm. § 340; 
Brothers v. Brothers, 71 Mont. 378, 230 P. 60, 
61; Jones-Onslow Land Co. v. Wooten, 177 
N. C. 248, 98 S. E. 706; Beauford County 
Lumber Co. v, Cottingham, 173 N. ©. 828, 92 
S. E. 9,11; Westbrook v. Rice, 28 N. D. 324, 
148 N. W. 827, 828; Gutierrez v. Romero, 24 
Ariz, 382, 210 P. 470, 471; Boise Valley Trac- 


See Homicide, 


EXCUSABLE NEGLECT 


tion Co. v. Boise City, 37 Idaho, 20, 214 P. 
1037, 1088; Siebert v. Jacob Dudenhoefer Co., 
178 Wis. 191, 188 N. W. 610, 612; Rehfuss v. 
Rehfuss, 169 Cal. 86, 145.P, 1020, 1021; Haas 
v. Scott, 115 Or. 580, 239 P. 202, 204. 


Excusat aut extenuat delictum in capitalibus 
quod non operatur idem in civilibus. Bac. Max. 
r. 15. That may excuse or palliate a wrongful 
act in capital cases which would not have 


the same effect in civil injuries. See Broom, 
Max. 324. 
EXCUSATIO. In the civil law. An excuse 


or reason which’ exempts from some duty or 
obligation. 


EXCUSATOR. 
` In English Law 
An excuser. 


In Old German Law 


A defendant; ‘he who utterly denies the 
plaintiffs claim. Du Cange. 


Exeusatur quis quod clameum non opposuerit, 
ut si toto tempore litigii fuit ultra mare quac- 
unque occasione. Co. Litt. 260. He is excused 
who does not bring his claim, if, during the 
whole period in which it ought to have been 
brought, he has been beyond sea for any rea- 
son. 


EXCUSE. A reason alleged for doing or not 
doing a thing. Worcester; State v. Weagley, 
286 Mo, 677, 228 S. W. 817, 820; State v. Saf- 
fron, 148 Wash. 34, 254 P. 468. 

A matter alleged as a reason for relief or 
exemption from some duty or obligation. 


EXCUSS. To seize and detain by law. 
EXCUSSIO. 


In the Civil Law 


A diligent prosecution of a remedy against 
a debtor; the exhausting of a remedy against 
a principal debtor, before resorting to his 
sureties. Translated “discussion” (q. v.). 


. In Old English Law 
_ Rescue or rescous. 


EXEAT. A permission which a bishop grants 
to a priest to go out of his diocese; also leave 
to go out generally. 


Ne Exeat 


Spelman. 


“A writ which forbids the person to whom 


it is. addressed to leave the country, the state, 
or the jurisdiction of the court; available in 
some cases to keep a defendant within. the 
reach of the eourt’s process, where the ends 
of justice would: be frustrated if he ‘Should 
escape from the jurisdiction. 


EXECUTE. To finish, aecomplish, make com- 


plete, fulfill. 

tions of. 
‘To niake; as to execute a deed, which in- 

cludes signing,’ pealing, and delivery ; pêr- 


To” “perform ; obey the injunc- 


Heéin: 
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bach v. Eleinbach, 274 Mo. 301, 202 S. W. 1123, 
1180; Kirby v. Baker, 213 Ala. 12, 104 So. 
128; Childers v. Baird, 59 Colo. 882, 148 P. 
854, 856; Worthley v. Worthley, 33 Cal. App. 
473, 165 P. 714; White v. Hendley, 35 Cal. 
App. 267, 169 P. 710, 718; Hathaway v. Cock, 
258 Ill. 92, 101 N. E. 227, 228; Bartemeier v. 
Central Nat. Fire Ins. Co., 180 Iowa, 354, 160 
N. W. 24, 30; Williams v. Kidd, 170 Cal. 631, 
151 P. 1, 8, Ann. Cas, 1916E, 703. The “ex- 
ecution” of a note invelves not only the sign- 
ing but the delivery of the note. Holmes Bros. 
v. McCall, 114 Miss. 57, 74 So. 786, 787; Ken- 
nedy & Parsons Co. v. Lander Dairy & Prod- 
uce Co., 86 Wyo. 58, 252 P. 1036, 1088, 51 A. 
L. R. 315; Washington Finance Corporation 
v. Glass, 74 Wash. 658, 134 P. 480, 483, 46 L. 
R. A. (N. S.) 1043; Lynch v. Figge, 192 N. Y. 
S. 873, 876, 200 App. Div. 92: McAndrew v. 
Sowell; 100 Kan, 47, 163 P. 653, 654; Perko 
v. Rock Springs Commercial Co., 37 Wyo. 98, 
259 P. 520, 522; Planters’ Oil Co. v. Hill 
Printing & Stationery Co. (Tex. Civ. App.) 208 
S. W. 192, 193. 

To perform; carry out according to its 
terms; as to execute a contract, or a writ. 
State v. Miller, 104 W. Va. 226, 139 S. E. 711, 
712; Fuller v. Bradley Contracting Co., 170 
N. Y. S. 320, 327, 183 App. Div. 6; Harrity v. 
Steers, 185 N. Y. S. 704, 195 App. Div. 11. 

To fulfill the purpose of; to obey: to per- 
formi the commands of; as to execute a writ. 

A statute is said to ewecute a use where it. 
transmutes the equitable interest of the çes- 
tui que use into a legal estate of the same 
nature, and makes him tenant of the land ac- 
cordingly, in lieu of the feoffee to uses or 
trustee, whose estate, on the other hand, is at 
the same moment annihilated. 1 Steph. 
Comm. 339. 


EXECUTED. Completed; carried into full 
effect; already doue or performed; taking 
effect immediately; now in existence or in 
possession; conveying an immediate right or 
possession, The opposite of executory. 


EXECUTED CONSIDERATION. A consider- 
ation which is wholly past. 1 Pars: Cont. 391. 
An act done or yalue given before the making 
of the agreement. 


EXECUTED CONTRACT. See Contract. 
EXECUTED ESTATE. See Estate. 


EXECUTED FINE. The fine sur cognizance 
de droit, come ceo que il ad de son done; or 
a.fine upon acknowledgment of the right of 
the cognizee, as that which he has of the gift 
of the cognizor.. Abolished by 3 & 4 Wm. IV, 
C, 74, 


EXECUTED REMAINDER. See Remainder: 


EXECUT ED SALE One completed by deliv-. 
ery of the property; one where nothing re- 
maiiis to be done by. either party to effect. ‘a. 
complete. transfer” ‘of the subject-matter” ‘of: 
tHe’ siie. Fogel v: Brubaker, 122 Pai 7, 13° 
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A. 692; Smith v. Barron County, 44 Wis. 691; 
Foley v. Felrath, 98 Ala. 176, 13 South. 485, 
39 Am. St. Rep. 39. 


EXECUTED TRUST. See Trust. 
EXECUTED USE. See Use. 


EXECUTED WRIT. In practice. A writ car- 
ried into effect by the officer. to whom it is 
directed. The term “executed,” applied to 
a writ, has been held to mean “used.” Amb. 
61. 


EXECUTIO. Lat. The doing or following 
up.of a thing; the doing a thing completely 
or thoroughly; management or administra- 
tion. 

In Old Practice 


Execution; the final process in an action. 
EXECUTIGO BONORUM. In old English law. 
Management or administration of goods. Ad 
ecclesiam et ad amicos pertinebit executio bo- 
norum, the execution of the goods shall be- 
long to the church and to the friends of the 
deceased. Bract. fol. 600. 


Executio est executio juris secundum. judicium. 
3 Inst. 212. Execution is the execution of the 
law according to the judgment. 


Executio est. finis et fructus legis. Co. Litt. 
289. Execution is the end and fruit.of the 
law. 


Executio juris non habet injuriam. 2 Roll. 301. 
The execution of law does no injury. 


EXECUTION. The completion, fulfillment, 
or perfecting of anything, or carrying it into 
operation and effect. The signing, sealing, 
and delivery of a deed. The signing and pub- 
lication of a will. The performance of a con- 
tract according to its terms. 


In Practice 


The last stage of a suit, whereby posses- 
sion is obtained of anything recovered. It 
is styled ‘final process,” and consists in put- 
ting the sentence of the law in force. 3 Bl. 
Comm. 412. The carrying into effect of the 
sentence or judgment of a court. U. 8. v. 
Nourse, 9 Pet. 28, 9 L. Ed. 31; Griffith v. 
Fowler, 18 Vt. 394; Pierson v. Hammond, 22 
Tex..587;. Brown v. U. S., 6 Ct. Cl: 178; Hurl- 
butt v. Currier, 68 N. H. 94, 38 A. 502; Darby 
v. Carson, 9 Ohio, 149. 

Also the name of a.writ issued to a sheriff, 
constable, or marshal, authorizing and re- 
quiring him to execute the judgment of the 
court., Raulerson vy, Peeples, 81 Fla. 206, 87 
So. 629, 630. 

,» At common law, executions are, said to be 
either final or quousque; the former, where 
complete satisfaction of the debt.is intended 
to. be.;,procureg..by.. this, process; the latter, 
‘where the execution: is only.a:.means to an 
-end,. .as..where. the defendant, is arrested.. on 
ca, 8a. 


pike 


.—-Execution sale. 


EXECUTION 


In Criminal Law. - 


The carrying into. effect the sentence of the 
law by the infliction of capital. punishment. 
4 Bl. Comm. 403; 4 Steph. Comm, 470. 


In French Law 


A method of obtaining satisfaction of a 
debt or claim by sale of the debtor’s property 
privately, i e., without judicial process, au- 
thorized by the deed or agreement of the 
parties or by custom; as, in the case of a 
stockbroker, who may sell securities of his 
customer, bought under his instructions or 
deposited by him, to indemnify himself or 
make good a debt. Arg. Fr. Merc. Law, 557. 


In General 


—Attachment execution. See Attachment. 


—Dormant execution. See Dormant. 


—Equitable execution. This term is sometimes 
applied to the appointment of a receiver with 
power of sale. Hatch v. Van Dervoort, 54 N, 
J. Eq. 514, 34 A. 938. 


—Execution creditor. See Creditor. 


—Executicn of decree. Sometimes from the 
neglect of parties, or some other cause, it 
became impossible to carry a decree into ex- 
ecution without the further decree of the 
court upon a bill filed for that purpose. This 
happened generally in cases where, parties 
having neglected to proceed upon the decree, 
their rights under it became so embarrassed 
by a variety of subsequent events that it was 
necessary to have the decree of the court to 
settle and ascertain them. Such a bill might 
also be brought to carry into execution the 
judgment of an inferior court. of equity, if 
the jurisdiction of that court was not equal 
to the purpose; as in the case of.a decree in 
Wales, which the defendant avoided by fee- 
ing into England. This.species of bill war 
generally partly an original bill, and partly 
a bill in the nature of ai original bill; though 
not strictly original. ‘Story Eq. Pl. 342; 
Daniell, Ch. Pr. 1429. i bee : 


—Execution of deeds. The signing, sealing, 
and. delivery of them by the parties, as their 


own acts and deeds, in the presence of wit- 


nesses. 


—Exécution parée. In French law. A right 
founded on an act passed before a notary, by 
which the creditor may immediately, without 
citation or summons, seize and.cause to be sold 
the property of his debtor, out of the proceeds 
of: which to' receive his payment. It imports a 
confession of judgment, and is not unlike a 
warrant of.attorney. Code Proc. La. art. 732; 


6 Toullier, no. 208; 7 Toullier, no. 99. 


A sale by a sheriff or other 
ministerial officer under the vauthority .of .a 


-writ of execution.which he has levied on prop- 


EXECUTION 


erty of the debtor. Noland v. Barrett, 122 
Mo, 181, 26 S. W. 692, 48 Am. St. Rep. 572; 
Norton v. Reardon, 67 Kan. 302, 72 P. 861, 
100 Am. St. Rep. 459. 


—General execution. A writ commanding an 
officer to satisfy a judgment out of any per- 
sonal property of the defendant. If authoriz- 
ing him to levy only on certain specified prop- 
erty, the writ is sometimes called a “special” 
execution. Pracht v. Pister, 80 Kan. 568, 1 
P. 638, 


—Junior execution. One which was issued 
after the issuance of another execution, on 
a different judgment, against the same defend- 
ant. 


—Special execution. A copy of a judgment 
with a direction to the sheriff indorsed there- 
on to execute it. Crombie v. Little, 47 Minn. 
581, 50 N. W, 823. One that directs a levy 
upon some special property. Oklahoma Salv- 
age & Supply Co. v. First Nat. Bank, 122 OKI. 
128, 251 P. 1006, 1007. 


See Testatum. 


EXECUTIONE FACIENDA. A writ com- 


—Testatum execution. 


manding execution of a judgment. Obsolete, 
Cowell. - 
EXECUTIONE FACIENDÂ IN WITHER- 


NAMIUM. A writ that lay for taking cattle 
of one who has conveyed the cattle of another 
out cf the county, so that the sheriff cannot 
replevy them. Reg. Orig. 82. 


EXECUTIONE JUDICII. A writ directed to 
the judge of an inferior court to do execu- 
tion upon a judgment therein, or to return 
some reasonable cause wherefore he delays 
the execution, Fitzh. Nat. Brev. 20. 


EXECUTIONER. The name given to him 
who puts criminals to death, according to 
their sentence; a hangman, 


EXECUTIVE. As distinguished from the leg- 
islative and judicial departments of govern- 
ment, the executive department is that which 
is charged with the detail of carrying the laws 
into effect and securing their due observance, 
The word “executive” is also used as an im- 
personal designation of the chief executive 
officer of a state or nation. Comm. v. Hall, 
9 Gray (Mass.) 267, 69 Am. Dec. 285; In re 
Railroad Com’rs, 15 Neb. 679, 50 N. W. 276; 
In ‘te Davies, 168 N. Y. 89, 61 N. BE. 118, 56 


~ LOR. A. 855; State v. Denny, 118 Ind. 382, 


21 N: E. 252, 4 L. R. A. 79. 


EXECUTIVE ADMINISTRATION, or. MINIS- 
TRY. ‘A political term in England, applicable 
to the higher and responsible class of public 
officials by whom the chief departments of -the 


government of the kingdom are administered. . 


The number of these amounts to fifty or sixty 
persons: ` Their tenare of office. depends on 
the confidence of a majority of the house of 
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commons, and they are supposed to be agreed 
on all matters of general policy except such 
as are specifically left open. questions. Cab. 
Lawy. 


EXECUTIVE OFFICER. An officer of the 
executive department of government; one in 
whom resides the power to execute the laws; 
one whose duties are to cause the laws to be 
executed and obeyed. Thorne v. San Francis- 
co, 4 Cal, 146; People v. Salsbury, 134 Mich. 
587, 96 N. W. 939; Petterson v. State (Tex. Cr, 
App.) 58 S. W. 100. An administrative officer. 
Sheely v. People, 54 Colo. 186, 129 P. 201, 203. 


EXECUTOR. A person appointed by a tes- 
tator to carry out the directions and requests 
in his will, and to dispose of the property 
according to his testamentary provisions after 
his decease. Scott v. Guernsey, 60 Barb. (N. 
Y.) 175; In re Lamb’s Estate, 122 Mich. 239, 
80 N. W. 1081; Compton v. McMahan, 19 
Mo. App. 505; Kellogg v. White, 103 Misc. 
167, 169 N. Y. S. 989, 991; In re Sipchen’s 
Estate, 180 Wis. 504, 193 N. W. 385, 387; 
Ricks v. Johnson, 134 Miss. 676, 99 So, 142, 
146; McGehee v. McGehee, 190 N. C. 476, 130 
S. E. 115, 116. 


One to whom anothcr man commits by his last 
will the execution of that will and testament. 2 
Bl, Comm, 503. . 

A persen to whom a testator by his will commits 
the execution, or putting in force, of that instru- 
ment and its codicils. Fonbl. 307, 


Executors are classified according to the 
following several methods: 

They are either genera? or special. The 
former term denotes an executor who is to 
have charge of the whole estate, wherever 
found, and administer it to a final settlement; 
while a special executor is only empowered 
by the will to take charge of a limited por- 
tion of the estate, or such part as may lie in 
one place, or to carry on the administration 
only to a prescribed point. 

They are either instituted or substituted. 
An instituted executor is one who is appoint- 
ed by the testator without any condition; 
while a substituted executor is one named to 
fill the office in case the person first nominat- 
ed should refuse to act. 

In the phraseology of ecclesiastical law, 
they are of the following kinds: 

Executor: à lege constitutus, an executor 
appointed by law; the ordinary of the dio- 
cese, i 

Executor ab episcopo constitutus, or ez- 
ecutor dativus, an executor appointed by the 
bishop; an administrator to an intestate. 

Ewvecutor à testatore constitutus, an execu- 
tor appointed by a testator. Otherwise term- 
ed “executor testameniarius;”. a testamen- 
tary executor. : 

An eveoutor to the tenor is one who, though 
not directly constituted executor by the will, 
is therein charged with duties in relation to 
the: estate which can only be performed by 
the executor. 
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In. the Civil Law.. 


A ministerial officer who executed or car- 
ried into effect the judgment or sentence in 
a cause. 


In General 

—Executor creditor. In Scotch law. A credi- 
tor of a decedent who obtains a grant of ad- 
ministration on the estate, at least to the 
extent of so much of it as will be sufficient to 
discharge his debt, when the executor named 
in the will has declined to serve, as also those 
other persons who would be preferentially 
entitled to administer. 


~Excoutor dative. In Scotch law. One ap- 
pointed by the court; equivalent to the Eng- 
lish “administrator with the will annexed.” 


—Executor de son tort. Executor of his own 
wrong. A person who assumes to act as ex- 
ecutor of an estate without any lawful war- 
rant or authority, but who, by his intermed- 
dling, makes himself liable as an executor 
to a certain extent. Ifa stranger takes upon 
him to act as executor without any just au- 
thority, (as by intermeddling with the goods 
of the deceased, and many other transactions,) 
he is called in law an “executor of his own 
wrong,” de son tort. 2 Bl. Comm. 507. Allen 
v. Hurst, 120 Ga. 763, 48 S. E. 341; Noon v. 
Finnegan, 29 Minn, 418, 13 N. W. 197; Brown 
v. Leavitt, 26 N. H. 495; Hinds v. Jones, 48 
Me. 349; In re Pedroli’s Estate, 47 Nev. 313, 
21 P. 241, 242, 31 A. L. R. 841; Minck v. Walk- 
er, 81 N. J. Eq. 112, 88 A. 378; Walker v. 
Portland Savings Bank, 113 Me. 353, 98 A. 
1025, L. R. A. 1915E, 840, Ann. Cas. 1917E, 1; 
Johnston v. Thomas, 93 Fla. 67, 111 So. 541, 
546; Shawnee Nat. Bank v. Van Zant, 84 
O&k1. 107, 202 P. 285, 288, 26 A. L. R. 1349. 


—Executor lucratus. An executor who has as- 
sets of his testator who in his lifetime made 
himself liable by a wrongful interference 
with the property of another. 6 Jur. (N. 8.) 
543. 


—General executor. One whose power is not 
limited either territorially or as to the dura- 
tion or subject of his trust. 


—Joint executors. Co-executors; two or more 
who are joined ‘in the execution of a will. 


—Limited executor. An executor whose ap- 
pointment is qualified by limitations as to the 
time or place wherein, or the subject-matter 
whereon, the office is to be exercised; as dis- 
tinguished from one whose appointment is 
absolute, i. e., certain and immediate, without 
any restriction. in regard to the testator’s 
effects or limitation in point of time. 1 Wil- 
liams, Ex’rs, 249, et seg. 


—Special executor. One whose power and of- 
fice are limited, either in respect to the time 
or place of their exercise, or restricted to a 
particular portion of the decedent’s estate. 


‘  BXEMPLIFICATIONE 


EXECUTORY. That which is yet to be ex- 
ecuted or performed; that which remains 
to be carried into operation or effecti, incom- 
plete; depending upon a future performance 
or event. The opposite of executed. 

As to executory “Bequests,” “Contracts,” 
“Devises,” “Estates,” “Remainders,” “Trusts,” 
and “Uses,” see those titles. 


EXECUTORY CONSIDERATION. A consid- 
eration which is to be performed after the 
contract for which it is a consideration is 
made. 


EXECUTORY FINES. These .are the fines 
sur cognizance de droit tantum; sur conces- 
sit; and sur done, grant et render. Abol- 
ished by 3 & 4 Wm. IV. c. T4. 


EXECUTORY INTERESTS. A general term, 
comprising all future estates and interests in 
land or personality, other than reversions and 
remainders, l 


EXECUTORY LIMITATION. A limitation of 
a future interest by deed or will; if by will, 
it is also called an “executory devise.” 


EXECUTORY: PROCESS.. A process which 
can: be resorted to in the following cases, 
namely: (1) When the right of the creditor 
arises from an act importing confession of 
judgment, and which contains a privilege or 
mortgage in his favor; (2) when the creditor 
demands the execution of a judgment which 
hag been rendered by a tribunal different from 
that within whose jurisdiction the execution 
is sought. Code Prac, La. art. 782; Marin 
v. Lalley, 17 Wall. 14, 21 L. Ed. 596, 


EXECUTRESS. A female executor. Hardr.' 


165, 473. 


EXECUTRIX. A woman who has been ap 
pointed by will to execute such will or tes- 
tament, 


EXECUTRY. In Scotch law. The movable 
estate of a person dying, which goes to his 
nearest of kin. So called as falling under the 
distribution of an executor. Bell. 


Exempla illustrant non restringunt legem, Co. 
Litt. 240. Examples illustrate, but do not re- 
strain, the law. 


EXEMPLARY DAMAGES. See Damages. 


EXEMPLI GRATIA. For the purpose of e¥- 
ample, or.for instance. Often abbreviated 
“ex, gr.” or “e. g?” 


EXEMPLIFIGATION. An official transcript 
of a document from public records, made in 
form to be used as evidence, and authenticat- 
ed as a true copy. 


EXEMPLIFICATIONE. A writ granted for 
the exemplification or transcript of an original 
record. Reg. Orig. 290. l 


EXEMPLUM 


EXEMPLUM. In the civil law. Copy; a 
written authorized copy. This word is also 
used in‘the modern sense of “example,” —ad 
exemplum constituti singulares non trahi, ex- 
ceptional things must not be taken for ex- 
amples. Calvin. 


EXEMPT, v. To relieve, excuse, or set free 
from a duty or service imposed upon the gen- 
eral class to which the individual exempted 
belongs; as to exempt from militia service. 
Jones vy. Wells Fargo Co. Express, 83 Mise. 
508, 145 N. Y. S. 601, 602. See 1 St. at Large, 
272, 

To relieve certain classes of property from 
liability to sale on execution. 


EXEMPT, n. One who is free from liability 
to military service; as distinguished from a 
detail, who is one belonging to the army, but 
detached or set apart for the time to some 
particular duty or service, and liable, at any 
time, to be recalled to his place in the ranks. 
In re Strawbridge, 39 Ala. 379. See Ex- 
empts. i a 


EXEMPTION. :Frecdom from a general duty 
or service; immunity from a general burden, 
tax, or charge. Green v. State,59 Md. 128, 48 
Am. Rep. 542; Koenig v. Railroad Co., 3 Neb. 
380; Long v. Converse, 91 U. S, 113, 23 L. 
Ed. 233; Clark y. Nirenbaum (C. C. A.) 8 F. 
(2d) 451, 452 ; Poore v. Bowlin, 150 Tenn. 412, 
265 N. W. ‘671. 

A privilege allowed by law to a judgment 
debtor, by which he may hold property to a 
certain amount, or certain classes of property, 
free from all liability to levy and sale on ex- 
ecution or attachment. Turrill v; McCarthy, 
114 Iowa, 681, 87 N. W. 667; Williams v. 
Smith, 117 Wis. 142, 98 N; W: 464; In re 
Trammell (D. C.) 5 F.(2d) 326, 327. 


EXEMPTION LAWS. Laws which provide 
that 4 certait amount or proportion of a debt- 
or’s property shall be exempt from execution. 


EXEMPTION, WORDS OF. -It is a maxim of 
law that words of exemption-are not to be 
construed to import any liability; the maxim 
expressio unius exclusio alterius, or its con- 
verse, exclusio unius inclusio alterius, not ap- 
plying to such a case, For’ ‘example, an ex- 
émption of the crown from the „bankruptcy 
act 1869, in one specified particular, would 
not inferentially subject, fhe crown to that 
act in any other particular, Brown. 


EXEMPTS. “Persons who are not bound by 
law, but excused from the performance of du- 
ties imposed upon others. 


EXENNIUM. 
a new year’s gift. 


In old English law. A gift; 
Cowell. 


EXEQUATUR. Lat. Let it be executed, In 
French practice, this term is subseribed by 
judicial authority upon @ transcript of a judg- 
ment from a forelgn country, or from another 
part of France, and authorizes the execution 


which it enables the holder to do. 
` Souders, 27 Fed. Cas. 1267; Cleaver v. Comm., 
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of the judgment within the jurisdiction where 
it is so indorsed. 


In International Law 


A certificate issued by the foreign depart- 
ment of a state to a consul or commercial 
agent of another state, recognizing his official 
character, and authorizing him to fulfill his 
duties. 


EXERCISE. To make use of. Thus, to ex- 
ercise a right or power is to do something 
U. S. v. 


34 Pa, 284; Branch v. Glass Works, 95 Ga. 
573, 23 S. E. 128; Snead v. Wood, 24 Ga. App, 
210, 100 S. E. 714, 715; Drake v. Gaffney, 183 
App. Diy. 577, 171 N. Y. S. 181, 133. 


EXERCITALIS. A soldier; a vassal. 
man. 


EXERCITOR NAVIS. Lat. The temporary 
owner or charterer of a ship. Mackeld. Rom. 
Law, § 512; The Phebe, 19 Fed. Cas. 418. 


EXERCITORIA ACTIO. In the civil law. 
An action which lay against the employer 
of a vessel (exercitor navis) for the contracts 
made by the master. Inst. 4, 7, 2; 3 Kent, 
Comm. 161; Mackeld. Rom. Law, § 512. 


EXERCITORIAL POWER. The trust given 
to a ship-master. 


EXERCITUAL. In old English law. A heriot 
paid only in arms, horses, or military ac- 
couterments, 


EXERCITUS. nh old European law. An 
army; an armed force. The term was abso- 
lutely indefinite as to number, It was ap- 
plied, on various occasions, to a gathering of 
forty-two armed men, of thirty-five, or even 
of four. Spelman. 


EXETER DOMESDAY. The name given toa 
record preserved among the muniments and 
charters belonging to the dean and chapter of 
Exeter Cathedral, which contains a descrip- 
tion of the western parts of the kingdom, 
comprising the counties of Wilts, Dorset, 
Somerset, Devon, and Cornwall. The Exeter 
Domesday was published -with several other 
surveys nearly contemporary, by order of the 
commissioners of the public records, under 
the direction of Sir. Henry Ellis, in a volume 
supplementary to the Great Domesday, folio, 
London, 1816. Wharton. 


EXFESTUCARE.. To abdicate or resign; 
to resign or surrender an estate, office, or dig: 
nity, hy the symbolical delivery of a staff or 
rod to the alienee, 


EXFREDIARE. To break the peace; to com- 
mit. open. yiolence.. Jacop. 


EXHAEREDATIO. In the civil law. Disin- 
heriting ; disherison. The formal method of 
éxcluding an indeféasible ‘(or forced)’ heir 
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from the entire inheritance, by the testator’s 
express declaration in the will that such per- 
son shall be exwh@res, Mackeld. Rom. Law, $ 
qI. 


EXHÆRES. In the civil law. One disin- 
herited. Vicat; Du Cange. 


EXHEREDATE. In Scotch law. To disin- 
herit; to exclude from an inheritance. 


EXHIBERE. To present a thing corporeal- 
ly, so that it may be handled. Vicat. To ap- 
pear personally to conduct the defense of an 
action at law. 


EXHIBIT, v. To show or display; to offer 
or present for inspection. To produce any- 
thing in public, so that it may be taken into 
possession. Dig. 10, 4, 2. 

To present; to offer publicly or officially ; 
to file of record. Thus we speak of exhibit- 
ing a.charge of treason, exhibiting a Dill 
against an officer of the king’s bench by way 
of proceeding against him in that court. In 
re Wiltse, 5 Misc, 105, 25 N. Y. Supp. 737; 
‘Newell v. State, 2 Conn, 40; Comm. v. Alsop, 
1 Brewst. (Pa.) 345. 

To administer; to cause to be taken; 
medicines. 


as 


EXHIBIT, n. A paper or.document produced 
and exhibited to a court during a trial or 
hearing, or to a commissioner taking deposi- 
‘tions, or to auditors, arbitrators, etc., as a 
voucher, or in proof of facts, or as other- 
wise connected with the subject-matter, and 
` which, on being accepted, is marked for iden- 
tification and annexed to the deposition, re- 
port, or other principal document, or filed 


of record, or otherwise made a part of the — 


case. 

A paper referred to in and filed with the 
bill, answer, or petition’in a suit in’ equity, 
or with a deposition. Brown v. Redwyne, 16 
Ga. 68. 


‘EXHIBITANT. A complainant in articles of 
the peace, 12 Adol. & E. 599. 


EXHIBITIO. BILLÆ. Lat. Exhibition of a 
pill. In old English. practice, actions were 
instituted by presenting or exhibiting a bill 
to the court, in eases where the proceedings 
were by bill; hence this phrase is equivalent 
to “commencement of the suit.” 


EXHIBITION. 


In Scotch Law 


An action for compelling the production 
of writings. 


In Ecclesiastical Law 


An allowance for meat and drink, usually 
made by religions appropriators of churches 
to the vicar. Also the benefaction settled for 
the maintaining of scholars in the univérsi- 
ties, not depending on: the foundation. 
Paroch. Antiq. 304. i : 


'Bt.Law Dict. (3D ED. \—46 


currence or condition, 


- the: process of outlawry. Cowell. 
‘by St.-7 Wm. 


EXIGENTER 


-In Theatrical Usage 

A “show” or “exhibition” is commonly 
understood to be something that one views, or 
at which one looks, and at the same time 
hears. Longwell v. Kansas City, 199 Mo. App. 
480, 203 S. W. 657, 659. 


EXHIBITION VALUE. “Minimum sale” or 
“exhibition value” is interchangeably used 
with term “price expectancy” in moving pic- 
ture industry, denoting minimum receipts 
which distributors expect to realize from ex- 
hibition of pictures. Export & Import Film 


‘Co. v. B. P. Schulberg Productions, 125 Mise. 


756, 211 N. Y. 5. 888, 839. , 
EXHUMATION. Disinterment; the removal 
from the earth of anything previously buried 
therein, particularly a human corpse. | 


EXIGENCE, or EXIGENCY. Demand, want, 
need, imperativeness; emergency, something 
arising suddenly out of the current- of eyents; 
any event or occasional combination of: cir- 
cumstances, calling for immediate action or 
remedy; a pressing necessity; a sudden and 
unexpected happening or an unforeseen - o¢- 
United States v, At- 
jantic Coast Line Co. (D. C.) 224 F. 160, 162. 


EXIGENCY OF A BOND. That which the 
bond .demands or exacts, i. e, the act, per- 


‘formance, or-event upon which it is condi- 


tioned. 


EXIGENGCY OF A WRIT. The command or 
imperativeness of a writ; the directing part 


of a writ; the act or performance which it 
commands.. : a , 
EXIGENDARY. In English law, An officer 


who makes out exigents. See Exigenter. | 

EXIGENT, or EXIGI FACIAS., L. Lat. In 
English practi¢e. A judicial writ made use of 
in the process of outlawry, commanding. the 
sheriff to demand the defendant, (or cause 
him to be demanded, exigi faciat,) from coug- 
ty court. to county court, until he be out- 
lawed; or, if he appear, then to take and 
have him before the court on a day certain 


‘in term, to answer to the plaintiff’s action. 


1 Tidd, Pr. 182; 3 Bl. Comm. 283, 284; Archb. 


N. Pr. 485. Now regulated by St. 2 Wm. IV. 


c. 39. See Allocato Comitatu; Allocatur Ex- 


‘igent. 


EXIGENT LIST. A phràse used to indicate 
a list of cases set down for hearing upon va- 
rious incidental and ancillary motions and 
rules, 


EXIGENTER. An officer of the English 
court of common pleas, whose duty it was to 
make out the exigents and proclamations in 
r y Abolished 
IV. and 1 Vict: e. 30. ` Holt- 
house. i : : 


EXIGI FACIAS 


EXIG!I FACIAS. That you cause to be de- 
manded. The emphatic words of the Latin 
form of the writ of exigent. They are some- 
times used as the name of that writ. 


EXIGIBLE. Demandable; requirable. 
EXILE. Banishment; the person banished. 


EXILIUM. Lat. In old English law. () 
Exile; banishment from one’s country. (2) 
Driving away; despoiling. The name of a 
species of waste, which consisted in driving 
away tenants or vassals from the estate; as 
by demolishing buildings, and so compelling 
the tenants to leave, or by enfranchising the 
bond-servants, and unlawfully turning them 
out of their tenements. Fleta, l. 1, c. 9. 


Exilium est patria privatio, natalis soli mutatio, 
legum nativarum amissio. 7 Coke, 20. Exile 
is a privation of country, a change of natal 
soil, a loss of native laws. 


EXIST. To live; to have life or animation; 
to be in present force, activity, or effect at 
a given time; as in speaking of “existing” 
contracts, creditors, debts, laws, rights, or 
liens. Merritt v. Grover, 57 Iowa, 493, 10 
N. W. 878; Whitaker v. Rice, 9 Minn. 13 (Gil. 
1). 86 Am. Dec. 78; Wing v. Slater, 19 R. I. 
507, 35 Atl. 302, 33 L. R. A. 566; Lawrie v. 
State, 5 Ind. 526; Godwin v. Banks, 87 Md. 
425, 40 Atl. 268; Poe v. Poe, 125 Ark. 391, 
188 S. W. 1190; In re Havel’s Estate, 156 
Minn, 253, 104 N. W. 633, 34 A L. R. 1800. 
See, also, Existing. 


EXISTIMATIO. In the civil law. The civil 
reputation which belonged to the Roman citi- 
zen, a such, Mackeld, Rom. Law, § 135, 
Called a state or condition of unimpeached 
dignity or character, (dignitatis inlase 
status ;) the highest standing of a Roman citi- 
zen. Dig. 50, 13, 5, 1. 
Also the decision or award of an arbiter. 


EXISTING. The force of this word is not 
necessarily confined to the present. Thus a 
law for regulating “all existing railroad cor- 
‘porations” extends to such as aré incorpo- 
rated after as well as before its passage, un- 
less exception is provided in their charters; 
Indianapolis & St. L. R. Co. v. Blackman, 63 
Ill, 117; Lawrie v. State, 5 Ind. 525; Fox v. 
Edwards, 38 Iowa, 215. “Existing liabilities” 
embrace conditional or contingent obligations, 
which may or may not in the future result 
in indebtedness. Daniels v. Goff, 192 Ky. 15, 
232 S. W. 66, 67. “Existing equity” implies 
an existing right to future payment, and in- 
cluding a contingent liability, as distinguish- 
ed from an “existing debt,” implying a pres- 
ent, enforceable liability. Sallaske v. Fletch- 
er, 73 Wash. 598, 132 P. 648, 650, 47 L. R 
_A. (N:-S.) 320, Ann, Cas. 1914D, 760; Bark- 
‘ley v. Kerfoot, 77 Wash. 556, 137 P. 1046, 
1047; State v. Smith, 107 Ohio St. 1, 140 N. 
E. 787, 738. . 
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A child conceived, but not born, is to be 
deemed an “existing person” so far as may be 
necessary for its interests in the event of its 
subsequent birth. Comp. Laws N. D. 1913, § 
4337; 1 Bl. Comm. 130. 


EXIT. Lat. It goes forth. This word is 
used in docket entries ab a brief mention of 
the issue of process. Thus, “esit fi. fa.” de- 
notes that a writ of fieri facias has been is- 
sued in the particular case. The “exit of a 
writ” is the fact of its issuance 


EXIT WOUND. A term used in medical ju- 
risprudence to denote the wound made by a 
weapon on the side where it emerges, after it 
has passed completely through the body, or 
through any part of it. 


EXITUS. Children; offspring. The rents, 
issues, and profits of lands and tenements. 
An export duty. The conclusion of the plead- 
ings. 


EXLEGALITAS. 
lawry. Spelman. 


EXLEGALITUS. He who is prosecuted as 
an outlaw. Jacob. 


EXLEGARE. In old English law. To out- 
law; to deprive one of the benefit and pro- 
tection of the law, (ewuere aliquem beneficio 
legis.) Spelman. : 


EXLEX. In old English law. An outlaw; 
qui est extra legem, one who is out of the 
law’s protection. Bract. fol. 125. Qui benefi- 
cio legis privatur. Spelman. ` 


EXOINE. In French law. An act or instru- 
ment in writing which contains the reasons 
why a party in‘a civil suit, or a person ac- 
cused, who has been summoned, agreeably to 
the requisitions of a decree, does not appear. 
Poth. Proc. Crim, § 3, art. 3. The same as 
“Kssoin,” (q. v.) 


EXONERATION. The removal of a burden, 
charge, or duty. Particularly, the act of re- 
lieving a person or estate from a charge or 
liability by casting the same upon another per- 
son or estate. Louisville & N. R. Co. v. 
Comm., 114 Ky. 787, 71 S. W. 916; Bannon 
v. Burnes (C. C.) 39 Fed. 898. 

A right or equity which exists between 
those who are successively liable for the same 
debt. “A surety who discharges an obliga- 
tion is entitled to look to the principal for 
reimbursement, and to invoke the aid of a 
court of equity for this purpose, and a Sub- 
sequent surety who, by the terms of the con- 
tract, is responsible only in case of the de 
fault of the principal and a prior surety, may 
claim exoneration at the hands of either.” 
Bisp. Eq. § 331. 


In Scotch Law 


` A discharge; or the act of belng legally dis- 
burdened. of, or liberated from, the perform- 
ance of a duty or obligation. Bell. 


Bui.Law Dior. (8D Ep.) 


In old English law. Out- 
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EXONERATIONE SECTA. A writ that lay 
-for the crown’s ward, to be free from all suit 
to the county court, hundred court, leet, ete., 
during wardship, Fitzh. Nat. Brev. 158. 


EXONERATIONE SECT AD CURIAM 
BARON. A writ of the same nature as that 
last above described, issued by the guardian 
of the crown’s ward, and addressed to the 
sheriffs or stewards of the court, forbidding 
them to distrain him, ete., for not doing suit 
of court, ete. New Nat. Brev. 352, 


EXONERETUR. Lat. Let him be relieved 
or discharged. An entry made on a bail- 
piece, whereby the surety is relieved or dis- 
charged from further obligation, when the 


condition is fulfilled by the surrender of the | 


principal or otherwise, 


EXORBITANT. Deviating from the normal 
or customary course, or going beyond the rule 
of established limits of right or propriety. U. 
S. v. Oglesby Grocery Co. (D. C.) 264 F. 691, 
695. 


EXORDIUM. The beginning or introductory 
part of a speech. 


EXPATRIATION. The voluntary act of aban- 
doning one’s country, and becoming the citi- 
zen or subject of another.. Ludlam v. Ludlam, 
31 Barb. (N. Y.) 489. See Emigration; Ex 
parte Griffin (D. C.) 237 F. 445, 450; Reynoids 
v. Haskins (C. C. A.) 8 F.2d) 478, 475, 45 A. 
L. R. 759; 1 Barton, Cony. 31, note; Vaugh, 
227, 281; 7 Co. 16; Dy. 2, 224, 298b, 3000; 
2 P. Wms. 124; 1 Hale, Pl. Cr. 68; 1 Wood, 
Conv. 382; Westl. Priv. Int. Law; Story, 
Confl. Laws; Cockburn, Nationality. 


EXPECT. To await; to look forward to 
something intended, promised, or likely to 
happen. Atchison, ete, R. Co. v. Hamlin, 
67 Kan. 476, 73 P. 58; Kronenberg v. Whale, 
21 Ohio App. 822, 153 N. E. 302, 308. The 
word has also a secondary meaning, in which 
it implies a demand rather than anticipation, 
as where a person, in negotiating a contract, 
says he will “expect” to write half the fire in- 
surance. Sillman v. Spokane Savings & Loan 
Soc., 108 Wash. 619, 175 P. 296, 297. 


EXPECTANCY. That which is expected or 
hoped for. The condition of being deferred to 
a future time, or of dependence upon an ex- 
pected event; contingency as to possession or 
enjoyment. With respect to the time of their 
enjoyment, estates may either be in possession 
or in expectancy; and cf expectancies there 
are two sorts,—one created by the act of the 
parties, called a “remainder;” the other by 
act of law, called a “reversion.” 2 Bl, Comm. 
163. 


EXPECTANCY OF LIFE. In the doctrine of 
life annuities, the share or number of years 
of life which a person of a given age may, up- 
on an equality of chance, expect to enjoy. 
Wharton. 


EXPEDIMENT 


EXPECTANT. Contingent as to enjoyment. 
Having relation to, or dependent upon, a con- 
tingency. 


EXPECTANT ESTATES. See Estate in Ex- 
pectancy. 


EXPECTANT HEIR. A person who has the 
expectation of inheriting property or an es- 
tate, but small present means. The term is 
chiefly used in equity, where relief is afforded 
to such persons against the enforcement of 
“catching bargains,” (g. v.) Jeffers v. Lamp- 
son, 10 Olio St. 106; Whelen v. Phillips, 151 
Pa. 312, 25 A. 44; In re Robbins’ Estate, 199 
Pa. 500, 49 A. 233. “The phrase is used not 
in its literal meaning, but as including every 
one who has either a vested remainder, or a 
contingent remainder in a family property, in- 
cluding a remainder in a portion, as well as 
a remainder in an estate, and every one who 
has the hope of succession to the property of 
an ancestor, either by reason of his being the 
heir-apparent or presumptive, or by reason, 
merely, of the expectation of a devise or be- 
quest on account of the supposed or presumed 
affection of his ancestor or relation. More 
than this, the doctrine as to expectant heirs 
has been extended to all reversioners and re- 
maindermen. So that the doctrine not only 
included the class menticned, who in some 
popular sense might be called ‘expectant 
heirs,’ but also all remaindermen and rever- 
sioners.” Jessel, M. R. 


EXPECTANT RIGHT. A contingent right, 
not vested; one which depends on the contin- 
ued existence of the present condition of 
things until the happening of some future 
event. Pearsall v. Great Northern R. Co., 161 
U. S. 646, 16 S. Ct. 705, 40 L. Ed. 838; Pollack 
v. Meyer Bros. Drug Co. (©. C. A.) 233 F. 861, 
868; Avery v. Curtiss, 108 OK]. 154, 235 P. 
195, 197. A right is contingent, not vested, 
when it comes into existence only on an event 
or condition which may not happen. Wirtz v. 
Nestos, 51 N. D. 608, 200 N. W. 524, 530. 


EXPECTATION OF LIFE. See Expectancy 
of Life. 


EXPEDIENT. Pertaining to whatever is 
suitable and appropriate in reason for the ac- 
complishment of a specified object. Eustace 
v. Dickey, 240 Mass. 55, 182 N. E. 852, 862. 


EXPEDIENTE. In Mexican law, a term in- 
cluding all the papers or documents constitut- 
ing a grant or title to land from government. 
Vanderslice v. Hanks, 3 Cal. 27, 38 


EXPEDIMENT. ‘The whole of a person’s 
goods and chattels, bag and baggage. Whar- 
ton. 


Expedit reipublice ne sua re quis male utatur. 
It is for the interest of the state that a man 
should not enjoy his own property improp- 
erly (to the injury of others), Inst..1, 8, 2. 


EXPEDITATA ARBORES 


Expedit reipublice ut sit finis litium. It is for 
the advantage of the state that there be an 
end of suits; it is for the public good that ac- 
tions be brought to a close. Co. Litt. 303D; 
Broom, Max. 365-6; Belcher v. Farrar, 8 Al- 
len (Mass.) 329. This maxim belongs to the 
law of all countries: 1 Phill. Int. L. 5838; 
French v. Shotwell, 5 Johns. Ch. (N. YX.) 555, 
568. 


EXPEDITATAE ARBORES. Trees rooted up 
or cut down to the roots. Fleta, l. 2, c 41, 


EXPEDITATION. In old forest law. A cut- 
ting off the claws or ball of the forefeet of 
mastiffs or other dogs, to prevent their run- 
ning after deer ;—a practice for the preserva- 
tion of the royal forests. Cart. de For. e. 17; 
Spelman; Cowell. 


EXPEDITE. To hasten; to make haste; to 
speed. Atchison, T. & S. F. Ry. Co. v. Rid- 
ley, 249 P. 289, 290, 119 Okl. 138. 


EXPEDITIO. An expedition; 
kind of army. Spelman. 


an irregular 


EXPEDITIO BREVIS. In old practice. 
Service of a writ. Townsh. Pl. 43. 


The 


-EXPEDITIOUS. Possessed of, or character- 
ized by, expedition or efficiency and rapidity 
‘in action; performed with, or acting with, 
expedition; quick; speedy. Atchison, T. & 
8. F. Ry. Co. v. Ridley, 119 Okl. 188, 249 P. 
289, 290. 


EXPEL. In regard to trespass and other 
torts, this term means to eject, to put out, to 
-drive out, and generally with an implication 
-of the use of force. Perry v. Fitzhowe, 8 g 
.B. 779; Smith v. Leo, 92 Hun, 242, 36 N. 
Supp. 949, 


‘EXPEND. To pay out, use up, consume. 
Adams v. Prather, 176 Cal. 33, 167 P. 534, 
.538, 3 A. L. R. 928; School Dist. No. 24 of 
Marion County v. Smith, 82 Or. 443, 161 P. 
“706, 768. 


EXPENDITORS. Paymasters. Those who 
-expend or disburse certain taxes. Especially 
the sworn officer who supervised the repairs 
of the banks of the canals in Romney Marsh. 
‘Cowell. 


EXPENDITURE. An-expending, a laying out 
_of money; disbursement ;—it is not the same 
as an “appropriation,” the setting apart or 
_assignment to a particular person ‘or use, in 
-exclusion of all others. Grout v. Gates, 97 
“Vt. 434, 124 A..76,.80. ` 


'EXPENSÆ LITIS. ‘Costs or expenses: of:the 
šüit, which are generally allowed to the suc- 
cessful party. : 


EXPENSE: `That which is expended, kaid 
iotit or consumed ;..an:outlay.; charge; cost; 
price. Rowley a Clarke, 162 Towa, 7 732, -144 
NeW, 908, 911: : 
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Current Expenses 


In connection with municipal finances, the 
usual, ordinary, running, and incidental ex- 
penses of a municipality. Atchison, T. & 8. 
F. Ry. Co. v. City of Topeka, 95 Kan. 747, 149 
P. 697. The term is equivalent to “running 
expenses,” meaning any continuing regular 
expenditures in connection with the business. 
Meridian Line Drainage Dist. v. Wiss, 258 Ill. 
600, 101 N. E. 941, 942, 


EXPENSIS MILITUM NON LEVANDIS. An 
ancient writ to prohibit the sheriff from levy- 
ing any allowance for knights of the shire 
upon those who held lands in ancient demesne. 
Reg. Orig. 261. 


EXPERIENCE. A word implying skill, facil- 
ity, or practical wisdom gained by personal 
knowledge, feeling, and action, and also the 
course or process by which one attains knowl- 
edge or wisdom. Chicago, I. & L. Ry. Co. v. 
Gorman, 58 Ind. App. 381, 106 N. E. 897, S98. 


Experientia per varios actus legem facit. Mag- 
istra rerum experientia. Co. Litt. 60; Branch, 
Prine. Experience by various acts makes 
law. Experience is the mistress of things. 


EXPERIMENT. In patent law, either a trial 
of an uncompleted mechanical structure to 
ascertain what changes or additions may be 
necessary to make it accomplish the design 
of the projector, or a trial of a completed 
machine to test or illustrate its practical ef- 
ficiency. In the former case, the inventor’s 
efforts, being incomplete, if they are then 
abandoned, will have no effect upon the right 
of a subsequent inventor; but if the experi- 
ment proves the capacity of the machine to 
effect what its inventor proposed, the law as- 
signs to him the merit of having produced a 
complete invention, Northwestern Fire Ex- 
tinguisher Co. v. Philadelphia Fire Wxtin- 
guisher Co., 10 Phila. 227, 18 Fed. Cas. 394. 


EXPERIMENTAL TESTIMONY. That of 
some witness who, after the commission of 
the crime, makes experiments for the purpose 
of ascertaining the effect of a certain act un- 
der certain conditions, and swears to such 
experiments. State v. Harlan (Mo. Sup.) 240 
S. W. 197, 201. 


EXPERTS. Persons examined as witnesses 
in a cause, who testify in regard to some 
professional or technical matter arising in the 
case, and who are permitted to ‘give their 
opinions as to such matter on account of their 
special training, skill, or familiarity with it. 

Persons selected by the court or parties in 
a cause, on account of their ‘knowledge or 
skill; to examine, estimate, and’ ascertain 
things and make a report of their opinions. 
Merlin, Répert... 


'! -Persóns professionally atquaitited: with: the-sefénce 
Òr practice ‘in ‘qüestion: Stri¢kl; Evi 408: Persons 
‘eonversait with: the .gubjett-matter /oa squestions: of 
science, skill, trade, and others of like kind. „Best, 
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Ev. § 346; Crosby v. City of East Orange, %4 N. J. 
Law, 708, 87 A. 341, 342; Pridgen v. Gibson, 194 N. 
C. 289, 139 S. E. 443, 445, 54 A. L. R. 885; State v. 
Phair, 48 Vt. 366. 

Persons who are professionally acquainted with 
‘some science or are skilled in some art or trade, 
or who have experience or knowledge in relation 


to matters which are not generally known to the. 


‘people. Miller v. State, 9 Okl. Cr, 255, 181 P. 717, 
718, L. R. A. 1915A, 1088. : 

Witnesses who have acquired ability to deduce 
correct inferences from hypothetically stated facts, 
or from facts proved involving scientific or technical 
‘knowledge. City of Chicago v. Lehmann, 262 Ill. 
468, 104 N. E. 829, 830. 

Witnesses who have had special opportunity for 
-observation, or special training or special skill in 
-obtaining the facts in a case. Mills v. Richardson, 
126 Me. 244, 137 A. 689, 690. 

An expert is a skillful or experienced person; a 
-person having skill or experience, or peculiar knowl- 
edge on certain subjects, or in certain professions ; 
a scientific witness, See Congress & E. Spring Co. 
v. Edgar, 99 U. S. 657, 25 L. Ed. 487; Heald v. 
‘Thing, 45 Me. 394; Nelson v. Sun Mut. Ins. Co., Ti 
N. Y. 460; Koccis v. State, 56 N. J. Law, 44, 27 A. 
7800; Dole v. Johnson, 50 N. H. 453; Ellingwood 
v. Bragg, 52 N. H. 489; United Statea Fidelity & 
«Guaranty Co. v. Rochester (Tex. Civ. App.) 281 
S. W. 306, 311. 


‘“EXPILARE. In the civil law. To spoil; to 
rob or plunder. Applied to inheritances, 
‘Dig. 47, 19; Cod. 9, 32. 


EXPILATIO. In the civil law. The offense 
‘of unlawfully appropriating goods belonging 
to a succession. It is not technically theft 
(furtum) because such property no longer be- 
Tongs to the decedent, nor to the heir, since 
the latter has not yet taken possession. 


In the common law, the grant of letters testa- 
mentary, or letters of administration, relates back 
-to the time of the death of the testator or intestate ; 
go that the property of the estate is vested in the 
-executor or administrator from that period. 


EXPILATOR. In the civil law. A robber; 
:a spoiler or plunderer. Hepilatores sunt 
atrociores fures. Dig. 47,18, 1, 1. 


‘EXPIRATION. Cessation; termination from 
mere lapse of time; as the expiration of a 
‘lease, statute, and the like. Marshall v. Rugg, 
- 6 Wyo, 270, 45 Pac. 486, 33 L. R. A. 679; Bow- 
-man v. Foot, 29 Conn. 338; Stuart v. Hamil- 
ton, 66 Ill, 255; Farnum v. Platt, 8 Pick. 
‘(Mass.) 341, 19 Am. Dec. 330; Harris v. Gold- 
berg, 111 Misc. Rep. 600, 182 N. Y. S. 262, 
“268. 


The term “expiration,” as in an insurance policy, 
‘refers to termination of the policy by lapse of time 
:cevering the policy, period, while “cancellation” re- 
‘fers to termination of the policy by act of either 
-or both parties prior to ending of the policy period. 
Beha v. Breger, 223 N. Y. 5. 726, 731, 130 Misc. Rep. 
235; Hanson v. Royal Ins. Co. (C. C. A.) 257 F. 
“715, 716. 


‘EXPIRY OF THE LEGAL. In Scotch law 
and practice. Expiration of the period’ with- 
ûn which an adjudication may be redeemed, 


EXPLOSIVE 


by paying the debt in the decree of adjudica- 
tion. Bell; 3 Jurid. Styles, 3d ed. 1107. 


EXPLEES. See Esplees. 

EXPLETA, EXPLETIA, or EXPLECIA. In 
old records. The rents and profits of an es- 
tate, l 


EXPLICATIO. In the civil law. The fourth 
pleading; equivalent to the surrejoinder of 
the common law. Calvin. 


EXPLORATION. In mining law. The ex- 
amination and investigation of land supposed 
to contain valuable minerals, by drilling, bor- 
ing, sinking shafts, driving tunnels, and other 
means, for the purpose of discovering the 
presence of ore and its extent. Colvin v. 
Weimer, 64 Minn. 37, 65 N. W. 1079. 


EXPLORATOR. 
chaser. 


A scout, huntsman, or 


EXPLOSION. A sudden and rapid combus- 
tion, causing violent expansion of the air, and 
accompanied by a report. United Life, Fire 
& Marine Ins. Co. v. Foote, 22 Ohio St. 348, 
10 Am. Rep, 735; New Hampshire Fire Ins. 
Co. v. Rupard, 187 Ky. 671, 220 S. W. 538, 
542. In the common acceptance of the term, 
it includes the sudden bursting or breaking 
up from an internal or other force, and is not 
limited to cases caused by combustion or fre. 
American Paper Products Co. v. Continental 
Ins. Co., 208 Mo. App. 87, 225 S, W. 1029, 1030. 
The ordinary idea is that the explosion is the 
cause, while the rupture is the effect, Evans 
v. Ins. Co., 44 N. Y. 151, 4 Am. Rep, 650; 
Mitchell v. Ins. Co., 183 U. 8. 42, 22 Sup. Ct. 
22, 46 L. Ed. 74. 


The word “explosion” is variously used in ordi- 
nary speech, and is not oñe that admits of exact 
definition. Every combustion of an explosive suh- 
stance, whereby other property is ignited and con- 
sumed, would not be an “explosion,” within the or- 
dinary meaning of the term. It is not used as a 
synonym of “combustion. An explosion may be 
described generally as a sudden and rapid combus- 
tion, causing violent expansion of the air, and ac- 
companied by a report. But the rapidity of the 
combustion, the violence of the expansion, and the 
vehemence of the report vary in intensity as often 
as the occurrences multiply. Hence an explosion is 
an idea of degrees; and the true meaning of the 
word, in each particular case, must be settled, not 
hy any fixed standard or accurate measurement, but 
by the common experience and notions of men in 
matters of that sort. Insurance Co. v. Foote, 22 
Ohio St. 348, 10 Am. Rep. 735. And see Insurance 
Co. v. Dorsey, 56 Md. 81, 40 Am. Rep. 403; Mitchell 
v. Insurance Co., 16 App. D; ©. 270; ‘Louisville 
Underwriters v. Durland,’ 128. Ind. 644, 24 N. H. ‘221, 
7 L, R. A. 399. 


EXPLOSIVE. Any substance whose decom- 
position or combustion is generated with such 
rapidity that it can be used for blasting or 
for firearms.- Anchor Life Ins. Co. y. Meyer, 
61 Ind. App. 35, 111 N. E. 486; 43T. 


EXPORT 


EXPORT, v. To send, take, or carry an ar- 
ticle of trade or commerce out of the country. 
To transport merchandise from one country 
to another in the course of trade. To carry 
out or convey goods by sea. State v. Turner, 
5 Har. (Del.) 501. 


-While the word export technically includes the 
landing in as well as the shipment to a foreign 
country, it is often used as meaning enly the ship- 
ment from this country. U. S. v. Chavez, 228 U. S. 
525, 33 S. Ct. 595, 57 L. Ed. 950. 


EXPORT, #. A thing or commodity export- 
ed.: More commonly used in the plural. In 
American law, this term is only used of goods 
carried to foreign countries, not of goods 
transported from one state to another. 
Brown v. Houston, 114 U. S. 622, 5 Sup. Ct. 
1091, 29 L. Ed, 257; Patapseo Guano Co. v. 
Board of Agriculture, 171 U. S. 345, 18 Sup. 
Ct. 862, 43 L. Ed. 191; Swan v. U. S., 180 U. 
S. 148, 23 Sup. Ct. 702, 47 L. Ed. $84; Rother- 
mel v. Meyerle, 186 Pa. 250,.20 Atl. 583, 9 
L. R. A, 366. i 


EXPORT TAX. A tax on goods going out 
and which actually leave the country. Kraut- 
er v. Menchacatorre, 202 App. Div. 200, 195 
N. Y.. 8. 361, 363. 


EXPORTATION. The act of sending or car- 
rying goods and merchandise from one 
country to another, 


EXPOSE, v. To show publicly; to display; 
to offer to the public view; as, to “expose” 
goods to sale, to “expose” a tariff or schedule 
of rates, to “expose” the person. Boynton v. 
Page, 13 Wend. (N. Y.) 432; Comm. v. Byrnes, 
158 Mass, 172, 33 N. E. 343; Adams Exp. Co. 
v. Schlessinger, 75 Pa, 246; Centre Turnpike 
Co. v. Smith, 12 Vt. 216. To “expose for sale” 
means to keep and show for the purpose of 
selling. State v. Hogan, 212 Mo. App. 478, 252 
S. W. 90. 

To place in a position where the object 
spoken of is open to danger, or where it is 
near or accessible to anything which may 
affect it detrimentally; as, to “expose” a 
child, or to expose oneself or another to a 
contagious disease or to danger or hazard 
of any kind. In re Smith, 146 N. Y. 68, 40 
N. E. 497, 28 L. R. A. 820, 48 Am. St. Rep. 
769; Davis v. Insurance Co., 81 Iowa, 496, 
46 N. W. 1073, 10 L. R. A. 359, 25 Am. St. 
Rep. 509; Miller v, Insurance Co., 39 Minn. 
548, 40 N. W. 889; Eau Claire Sand & Gravel 
Co. v. Industrial Commission of Wisconsin, 
178 Wis. 561, 181 N. W. 718. To cast out to 
chance, to place abroad, or in a situation 
unprotected. Shannon v. People, 5 Mich. 90, 


EXPOSE. Fr. A statement; account; re- 
cital; explanation. The term.is used in 
diplomatic language as descriptive of a writ- 
ten explanation of the reasons for a certain 
act or course of conduct. ' 


EXPOSITIO. Lat. Explanation; exposi- 
tion; interpretation. o RES 


. 
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Expositio quæ ex visceribus causæ nascitur, est 
aptissima et fortissima in lege. That kind of 
interpretation which is born [or drawn] from 
the bowels [or vitals] of a cause is the aptest 
and most forcible in the law. 10 Coke, 24b.. 7 


EXPOSITION. Explanation; interpretation.. 


EXPOSITION DE PART. In French law. 
The abandonment of a child, unable to take- 
care of itself, either in a public or private 
place, 


EXPOSITORY STATUTE. One the office of 
which is to declare what shall be taken to 
be the true meaning and intent of a statute 
previously enacted. Black, Const. Law, (3d. 
ed.) 89. And see Lindsay v. United States 
Sav. & Loan Co., 120 Ala. 156, 24 So. 171, 42 
b. R. A. 783; Washington, A. & G. R. Co. v. 
Martin, 7 D. ©. 120; Dequindre v. Williams, 
31 Ind. 444; People v. Board of Sup’rs, 15 
N. X. 424, 


They are often expressed thus; “The true In- 
tent and meaning of an act passed * * * be and 
is hereby declared to be;” “the provisions of the 
act shall not hereafter extend’; or “are hereby 
declared and enacted not to apply,” and the like. 
This is a common mode of legislation. 


EXPOSURE. The act or state of exposing 
or being exposed. See Expose. 


—Exposure of child. Placing it (with the in- 
tention of wholly abandoning it) in such a 
place or‘position as to leave it unprotected 
against danger and jeopard its health or life 
or subject it to the peril of severe suffering or 
serious bodily harm. Shannon v. People, 5 
Mich. 90. 


—Exposure of person. In criminal law. Such 
an intentional exposure, in a public place, of 
the naked body or the private parts as is cal- 
culated to shock the feelings of chastity or to 
corrupt the morals of the community. Gil- 
more v. State, 118 Ga. 299, 45 S. E. 226. 


—Indecent exposure. The same as exposure 
of the person, in the sense above defined. 
State v. Bauguess, 106 Iowa, 107, 76 N. W. 
508. i 


EXPRESS. Made known distinctly and ex- 
plicitly, and not left to inference or implica- 
tion. Declared in terms; set forth in words. 
Manifested by direct and appropriate lan- 
guage, as distinguished from that which is in- 
ferred from conduct. The word is usually 
contrasted with “implied.” State v. Denny, 
118 Ind, 449, 21 N. E. 274, 4 L. R. A. 65. 
Clear, definite, plain, direct. State v. Zan- 
gerle, 101 Ohio St. 235, 128 N. E. 165, 167. 

As to express “Conditions,” “Contracts,” 
“Covenants,” “Dedication,” “Malice,” “No- 
tice,” “Obligation,” “Trust,” and “Warranty,” 
see those titles. 


EXPRESS ABROGATION. Abrogation by 
express provision or enactment; the repeal of 
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a law or provision by a subsequent: one, re- 
ferring directly to it. i i 


EXPRESS ASSUMPSIT. An undertaking to 
do some act, or to pay a sum of money to 
another, manifested by express terms. 


EXPRESS AUTHORITY. That which the 
principal directly grants to an agent. Dis- 
patch Printing Co. v. National Bank of 
Commerce, 109 Minn, 440, 124 N. W. 236, 50 
L. R. A. (N. S.) 74. That which confers pow- 
er to do a particular identical thing set forth 
and declared exactly, plainly, and directly 
with well-defined limits; an authority given 
in direct terms, definitely and explicitly, and 
not left to inference or implication, as dis- 
tinguished frem authority which is general, 
implied, or not directly stated or given. Fer- 
gus v. Brady, 277 Ill. 272, 115 N. E. 393, 396, 
Ann, Cas. 1918B, 220. 


‘EXPRESS COLOR. An evasive form of 
special pleading in a case where the defend- 
‘ant ought to plead the general issue. Abol- 
‘ished by the common-law procedure act, 1852, 
(15 & 16 Vict. €. 76, § 64). 


EXPRESS COMPANY. A firm or corporation 
-engaged in the business of transporting par- 
-cels or other movable property, in the capac- 
ity of common carriers, and especially under- 
‘taking the safe carriage and speedy delivery 


of small but valuable packages of goods and | 


money. Alsop v. Southern Exp. Co., 104 N. 
C. 278, 10 S. E. 287, 6 L. R. A. 271; Pfister 
-y. Central Pac. Ry. Co., 70 Cal. 169, 11 P. 686, 
.59 Am. Rep. 404; American Ry. Exp. Co. v. 
Wright, 128 Miss. 598, 91 So. 342, 343, 23 A. 
L. R. 127; A common carrier that carries at 
regular and stated times, over fixed and regu- 
lar routes, money and other valuable pack- 
ages, which cannot be conveniently or safe- 
iy carried as common freight; and also other 
articles and packages of any description 
which the shipper desires or the nature of 
the article requires should have safe and 
rapid transit and quick delivery, transport- 
ing the same in the immediate charge of its 
‘own messenger on passenger steamers and 
-express and passenger railway trains, which 
-it does not own or operate, but with the own- 
-ers of which it contracts for the carriage of 
its messengers and freights. Pacific Exp. Co, 
v. Seibert (C. C.) 44 F. 310. 


EXPRESS CONSIDERATION. A considera- 
tion which is distinctly and specifically named 
in the written contract or in the oral agree- 
ment of the parties. 


‘EXPRESS EMANCIPATION. That which 
results when parent and child voluntarily 
agree that the child, able to take care of him- 
self, may go out from his home and make his 
. own living, receive his own wages, and spend 
them as he pleases. Nichols. v. Harvey & 
Hancock, 206 Ky. 112, 266 8. W. 870, 871, 


EXPRESS REQUEST 


EXPRESS INVITATION. An express or ex- 
pressed invitation upon premises arises when 
the owner in terms invites another to come 
upon the premises and make use of them or 
Something thereon. Robinson v. Leighton, 122 
Me. 309, 119 A. 809, 810, 30 A. L. R. 1386. 


EXPRESS REQUEST. That which occurs 
when one person commands or asks another 
to do or give something, or answers affirma- 
tively when asked whether another shall do a 
certain thing. Zeidler v. Goelzer, 191 Wis, 
378, 211 N. W. 140, 144. 


Expressa nocent, non expressa non nocent. 
Things expressed are [may be] prejudicial; 
things not expressed are not. Express words 
are sometimes prejudicial, which, if omitted, 
had done no harm. Dig. 35, 1, 52; Id. 50, 17, 
195. See Calvin. 


Expressa non prosunt qua non expressa pro- 
derunt. 4 Coke, 73. The expression of things 
of which, if unexpressed, one would have 
the benefit, is useless, Thing expressed may 
be prejudicial which when not expressed will 
profit. 


Expressio eorum qua tacite insunt nihil opera- 
tur. The expression or express mention of 
those things which are tacitly implied avails 
nothing. 2 Inst. 365, A man’s own words are 
void, when the law speaketh as much. Finch, 
Law, b. 1, c. 3, no. 26. Words used to express 
what the law will imply without them are 
mere words of abundance. 6 .Coke, 11; 
Broom, Max. 669, 753; 2 Pars, Contr. 28; 
4 Co. 73; Andr. Steph.. Pl. 366; Hob. 170; 
3 Atk. 188; 11 M. & W. 569; 7 Exch, 28, 


Expressio unius est exclusio alterius. The ex- 
pression of one thing is the exclusion of an- 
other. Co. Litt. 210¢. The express mention 
of one thing {person or place] implies the ex- 
clusion of another. Broom, Max. 607, 651; ` 
3 Bingh. N. C. 85; 8 Scott N. R. 1018; 12 M. 
& W. 761; Pearson v. Lord, 6 Mass. 84; Com- 
monwealth v. Berkshire Life Ins. Co., 98 
Mass. 29; Trustees of Methodist Episcopal 
Church v. Jaques, 3 Johns. Ch. (N. Y.) 110; 
Commonwealth v, Mayor of Lancaster, 5 
Watts (Pa.) 156; U. S. v. Barnes, 32 S, Ct. 
117, 222 U. S. 518, 56 L. Ed. 291, 


Expressio unius person@ est exclusio alterius. 
Co. Litt. 210. The mention of one person is 
the exclusion of another. See Broom, Max. 
651. 


Expressum facit cessare tacitum. That which 
is expressed makes that which is implied to 
cease, [that is, supersedes it, or controls its 
effect.] Thus, an implied covenant in a deed 
is in all cases controlled by an express cove- 
ant. 4 Coke, 80; Broom, Max. 651; 5 Bingh. 
N. C. 185; 6 B. & C. 609; 2 C. & M. 459; 2 E. 
& B. 856; Andover & Medford Turnpike. Corp, 
v. Hay, 7 Mass. 106; Gage v. Tirrell, 9 Allen 
(Mass.) 306; Weston v. Davis, 24 Me. 374; 
Scott v. Fields, 7 Watts (Pa.) 361; Galloway 


EXPRESS REQUEST 


v. Holmes, 1- Doug. (Mich:) 330; American 
Well-Works v. Rivers (C. C.) 36 F. 880. 


Expressum servitium regat vel declaret tacitum. 
Let service expressed rule or declare what 
is silent. 


EXPROMISSIO. In the civil law. The spe- 
cies of novation by which a ereditor accepts a 
new debtor, who. becomes bound instead of the 
old, the latter being released. 1 Bouv. Inst. 
no, 802. 


EXPROMISSOR. In the civil law. A person 
who assumes the debt of another, and be- 
comes solely, liable for it, by a stipulation 
with the creditor.. He differs from a surety, 
inasmuch as this contract is one of nova- 
tion, while a surety is jointly liable with his 
principal. Mackeld. Rom. Law, § 538; Dig. 
12, 4, 4; 16, 1, 13; 24, 3, 64, 4; 38, 1, 87, 8. 


-EXPROMITTERE. In the civil law. -To un- 
-dertake for another with the view of becom- 
ing liable in his place. Calvin: 


EXPROPRIATION. This word primarily de- 
‘notes a voluntary surrender of rights or 
claims; the act of divesting oneself of that 
which was previously claimed as one’s own, or 
-renouncing it. In this sense it is the opposite 
‘of “appropriation.” But a meaning has been 
attached to the term, imported from its use in 
foreign jurisprudence, which makes it synony- 
mous with the exercise of the power of emi- 
nent domain, i. e. the compulsory: taking 
from a person, on compensation made, of his 
private property for the use of a railroad, 
canal, or other public work. Brownsville y. 
Pavazos, 2 Woods 293, Fed. Cas. No. 2,043. 
In Louisiana expropriation is used as is tak- 
ing under eminent domain in most of the 
other states. In England “compulsory pur- 
chase” is used; Halsbury, Laws of England. 


In French Law 


Expropriation is the compulsory realization 
of a debt by the creditor out of the lands of 
his debtor, or the usufruct thereof. When the 
debtor is cotenant with others, it is necessary 

‘that a partition should first be made. It is 
confined, in the first place, to the lands (if 
any) that are in hypothèque, but afterwards 
extends to the lands not in hypothèque. 
Moreover, the debt must be of a liquidated 
amount. Brown. 


EXPULSION. A putting or driving out. 
Ejectment; banishment; a cutting off from 
the privileges of an institution or society per- 
manently. John B. Stetson. University v. 
Hunt, 88 Fla. 510, 102 So. 637, 639. The act 
of depriving 2 member of a corporation, leg- 
islative body, assembly, society, commercial 
organization, etc., of his membership in the 
same, by a legal vote of the body itself, for 
breach of duty, improper conduct, or other 
sufficient cause. New York Protective Ass’n 
vy. McGrath (Super. Ct.) 5.N. Y. S. 10; Palmet- 
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to, Lodge v. Hubbell, 2 Strob. (S. C.) 462, 49 
Am. Dec. 604. Also, in the law of torts and 
of landlord and tenant, an eviction or forci- 
ble putting out.. See Expel, 


“Separation” from a church by reason of a schism 
is not like “expulsion” or “excommunication,” which 
terms necessarily involve involuntary and com- 
pulsory separation of members. Lindstrom v. Tell, 
131 Minn, 208, 154 N. W. 969, 971. . 


EXPUNGE. To blot out; to efface designed- 
ly; to obliterate; to.strike out wholly. Web- 
ster. See Cancel. 


‘EXPURGATION. ‘The act of purging or 
cleansing, as where a book is published with- 
out its obscene passages, 


‘EXPURGATOR. One who corrects. 3. by ex- 
purging. 


EXQU/ESTOR. In Roman law. 
had filled the office of quæstor, . A.title given 
to Tribonian. Inst. procem. § 3. Used only in 
the ablative case, (erquestore.) | 


‘One’ who 


EXROGARE. (From ez, from, and. rogare, 
to pass.a law.) In Roman law.: To take 
something from an old law by a new law. 


‘Tayl. Civil Law, 155. 


EXTEND. Tò expand, enlarge, prolong, wid- 


‘en, carry out, further than the original limit; 


as, to extend the time for filing an’answer, to 


‘extend a lease, term of office, charter, railroad 


track, ete. State v. Armstrong, 31 N. M. 220, 
243 P. 333, 345; Lang v. Pacific Brewing. & 
Malting Co., 44 Cal. App..618, 187 P. 81, 83: 


-Thomas v. Westheimer & Daube, 87 OkL 130, 


209 P. 327, 329; Lesser-Goldman Cotton Co. 
v. Cache River Drainage Dist., 174 Ark. 160, 
294 S. W. 711, 718; Flagler v. Hearst, 62 App. 
Div. 18, 70 N. Y. S. 956; Goulding v. Ham- 
mond, 54 F. 642, 4 C. ©. A. 533; State v. Scott, 
113 Mo. 559, 20 S. W. 1076; James. v. McMil- 
lan, 55 Mich. 136, 20 N. W.'826; Wilson vy. 


Rousseau, 4 How, 697, 11 L. Ed. 1141 ;;-Orton 


v. Noonan, 27 Wis. 272; Moers v. Reading, 21 
Pa. 201; People v. New York & H. R. Co., 45 
Barb, (N. X.) 73. To give; as a privilege. 
Tantum v. Keller, 95 N. J. Eq. 466, 123 A. 299, 
800, 301, 302. To extend a street means to 
prolong and continue it in the direction in 
which it already points, but does not include 
deflecting it from the course of the existing 
portion. Monroe y. Ouachita Parish, 47- La. 
Ann. 1061, 17 So. 498; In re Charlotte St., 28 
Pa.:288; Seattle & M. Ry. Co. v. State, 7 
Wash. 150, 34 P. 551, 22 L. R. A.: 217, 38 Am. 
St. Rep. 866; O. T. Johnson Corporation v. 
City of Los Angeles, 198 Cal. 308, 245 P. 164, 
169, 


To “extend” a lease or contract i is not necessarily 
the same as “renew,” for a stipulation to renew 
requires the making of a new lease, while one- to 
extend does not, Sanders v. Wender,. 205 Ky. 422, 
265 8. W. 939, 941. See, also, Nenzel.y. Rochester 
Silver Corporation, 48 Ney. 41, 226.P, 1102, 1105; 
Livingston .Waterworks, v, City .of Livingston, 63 
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Mont. 1, 162 P. 381, 383, L. R. A. 1917D, 1074; Buck- 
land v. Tarble, 95 Vt, 87, 112 A, 217, 218. But wheth- 
er a clause in a lease is a covenant of renewal 
or an agreement for an extension depends on the 


parties’ intention and the use of the word “re- 
newal’; Freiheit v. Broch, 98 Conn. 166, 118 A. 
828, 829; and the two terms may be used practical- 


ly synonymously; Blanchon v. Kellerstrass- Dis- 
tilling. Corporation, 200 Mo. App. 610, 208 S. W. 484, 
485; American Press v, City of St. Louis, 314 Mo. 
288, 284 S. W. 482, 486; Orr v. Doubleday, Page & 
Co., 157 N. Y, S. 1009, 1012, 172 App. Div. 96; 
American Surety Co. of New York v. State (Tex. 
Civ. App.) 277 S. W. 790, 793. 


In English Practice 


To value the lands or tenements of a per- 
son bound by a statute or recognizance which 
has become forfeited, to their full extended 
value. 3 Bl. Comm. 420; Fitzh. Nat. Brev. 
131. To execute the writ of extent or extendi 
facias (q. v.). 2 Tidd, Pr. 1048, 1044. 


In Taxation 


Extending a tax consists in adding to the 
assessment roll the precise amount due from 
each person whose name appears thereon, 
“The subjects for taxation having been prop 
erly listed, and a basis for: apportionment 
established, nothing will remain to fix a defi: 
nite liability but to extend upon the list or 
roll the several proportionate amounts, as a 
charge against the several taxables.” Cool- 
ey, Tax’n (2d Ed.) 423 


EXTENDI FACIAS. Lat. You cause to be 
extended. In English practice. The name of 
a writ of execution, (derived from its two em- 
phatie words ;) more commonly called an “‘ex- 
tent.” 2 Tidd, Pr. 1043; 4 Steph. Comm, 43. 


EXTENSION. 


In Mercantile Law 


An allowance of additional time for the 
_ payment of debts. An agreement between a 
debtor and his creditors, by which they al- 
low him further time for the payment of his 
liabilities. A creditor’s indulgence by giving 
a debtor further time to pay an existing debt. 
State v. Mestayer, 144 La. 601, 80 So. 891, 892. 
Among the French, a similar agreement is 
known by the name of attermoiement. Mer- 
lin, Répert. mot Attermoiement. . 


In Patent Law 


An extension of the life of a patent for an 
additional period of seven years, formerly al- 
lowed by law in the United States, upon proof 
being made that the inventor had not succeed- 
ed in obtaining a reasonable remuneration 
from his patent-right. This is.no longer al- 
lowed, except as to designs. See Rev. St. U: 
S. § 4924. = 


EXTENSIVE.’ Widely extended in sphce, 
time, or scope; great or wide or capable of be- 
ing extended. American Cannel Coal Co. v. 
Indiana Cotton Mills, 78 Ind. App. 115, 134 N. 
E. 891, 893, 


EXTENSORES. In old English law. ‘Extend- 
ers or appraisers. The name of certain offi- 
cers appointed to appraise and divide or ap- 
portion lands. It was their duty to make a 
survey, schedule, or inventory of the lands, 
to lay them out under certain heads, and then 
to ascertain the value of each, as preparatory. 
to the division or partition. Bract. fols. 72b, 
75; Britt. e. 71. 


EXTENT. 
tn. English Practice 


A writ of execution issuing from the ex- 
chequer upon.a debt due the crown, or upon 
a debt due a private person, if npon recog- 
nizance or statute merchant or staple, by 
which the sheriff is directed to appraise the 
debtor’s lands, and, instead of selling them, 
to set them off to the creditor for a term dur- 
ing which the rental will satisfy the -judg- 
ment. Hackett v. Amsden, 56 Vt. 201; Nason 
v. Fowler, 70 N. H. 291, 47 A. 263. It is sa 
called because the sheriff is-to cause the lands 
to be appraised at their full extended vaTue 
before he delivers them to the plaintiff. 
Fitzh. N. B. 131. The term is sometimes used 
in the various states of the United States to 
denote writs which give the creditor posses- 
sion of the debtor’s lands for a limited time 
till the debt be paid. Roberts v. Whiting, 16 
Mass. 186. ' 

In Scotch Praetice 


The value or valuation of lands. Bell. . 
The rents, profits, and issues of lands. 
Skene, 
tn General 


—Extent in aid. That kind of extent which 
issues ‘at the instance and for the benefit of a 
debtor to the crown, for the recovery of a debt 
due to himself. 2 Tidd, Pr. 1045; 4 Steph. 
Comm. 47. This writ was much abused, ow- 
ing to some peculiar privileges possessed by 
crown-debtors, and its use was regulated by 
stat. 57 Geo, III. c. 117. See 3 Bla. Comm. 
419. 


—Extent in chief. The principal kind of ex- 
tent, issuing at the suit of the crown, for the 
recovery of the crown’s debt. 4 Steph. Comm. 
47. An adverse proceeding by the king, for 
the recovery of his own debt. 2 Tidd, Pr, 
1045. 


—Manoriai extent. A survey of a manor made 
by a jury of tenants, cften of unfree men 
sworn to sit for the particulars of each ten- 
ancy, and containing the smallest details as to 
the nature of the service due. These manorial 
extents “were made in the interest of the 
lords, who were anxious that.all due services 
should be done; but they imply that other 
and greater services are not due, that the 
customary tenants, eyen though they be un- 
free men, owe these services for their tene- 
ments, no less and no more. Statements that 
the tenants are not bound to do services of a 
particular kind are not very uncommon”; 1 


EXTENTA MANER 


Poll. & Maitl. 343. The “extents” of manors 
are descriptions which give the numbers and 
names of the tenants, the size of their hold- 
ings, the legal kind of their tenure and the 
kind and amount of their service; Maitland, 
Material for Hist. E. L. in 2 Sel. Essays in 
Anglo-Amer,. Leg. Hist. 87. 


EXTENTA MANERII. (The extent or sur- 
vey of a manor.) The title of a statute passed 
4 Edw. I. St. 1; being a sort of direction for 
making a survey or terrier of a manor, and 
all its appendages. 2 Reeve, Eng. Law, 140. 


EXTENUATE. To lessen; to palliate; to 
mitigate. Connell v. State, 46 Tex. Cr. R. 
259, 81 S. W. 748. 


EXTENUATING CIRCUMSTANCES. Such 
as render a delict or crime less aggravated, 
heinous, or reprehensible than it would oth- 
erwise be, or tend to palliate or lessen its 
guilt. Such circumstances may ordinarily be 
shown in order to reduce the punishment or 
damages. 


EXTENUATION. That which renders a 
crime or tort less heinous than it would be 
without it. It is opposed to aggravation. 


EXTERIOR. The phrase “exterior of the 
building” as used in a lense of a building ad- 
jacent to another building, each having its 
own wall, the two against each other forming 
a solid double wall, means coextensive with 
its external parts and including the four 
walls, B. Siegel Co. v. Codd, 183 Mich. 145, 
149 N. W. 1015, 1017. 


EXTERRITORIALITY. The privilege of 
those persons (Such as foreign ministers) who, 
though temporarily resident within a state, 
are not subject to the operation of its laws. 
The exemption from the operation of the 
ordinary laws of the state accorded to foreign 
monarchs temporarily within the state and 
their retinue, to diplomatic agents and the 
members of their household, to consuls in non- 
Christian states, and to foreign men of war 
in port. 1 Opp. 460-469. See Capitulation. 


EXTERUS. Lat. A foreigner or alien; one 
born abroad. The opposite of civis. 


Exterus non habet terras. An alien holds no 
lands. Tray. Lat. Max. 203. 


EXTINCT. Extinguished. A rent is said to 
be extinguished when it is destroyed and put 
out. Co. Litt. 147b. See Extinguishment. 


Extincto subjecto, tollitur adjunctum. When 
the subject [or substance] is extinguished, the 
incident [or adjunct] ceases. Thus, when the 
business for which a partnership has been 
formed is completed, or brought to an end, 
the partnership itself ceases. Inst. 3, 26, 6; 
3 Kent, Comm. 52, note; Griswold v. Wad- 
dington, 16 Johns, (N. Y) 438,. 492, 
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EXTINGUISHMENT. ‘The destruction or 
cancellation of a right, power, contract, or 
estate. The annihilation of a collateral thing 
or subject in the subject itself out of which 
it is derived. Prest. Merg. 9. For the dis- 
tinction between an extinguishment and pass- 
ing a right, see 2 Shars. Bl. Comm. 325, note. 


“Extinguishment” is sometimes confounded with 
“merger,” though there is a clear distinction be- 
tween them. ‘‘Merger”’ is only a mode of extin- 
guishment, and applies to estates only under par- 
ticular circumstances; but ‘extinguishment’ is a 
term of gencral application to rights, as well as 
eatetes. 2 Crabb, Real Prop. p. 367, § 1487.- 


EXTINGUISHMENT OF COMMON. Loss of 
the right to have common. This may happen 
from various causes. 2 Steph. Com. 41; Ca. 
Litt. 280; 1 Bacon, Abr. 628; Cro. Eliz. 594, 


EXTINGUISHMENT OF COPYHOLD. In 
English law. A ecopyhold is said ta be ex- 
tinguished when the freehold and copyhold 
interests unite in the same person and in the 
same right, which may be either by the copy- 
hold interest coming to the freehold or by the 
freehold interest coming to the copyhold. 1 
Crabb, Real Prop. p. 670, § 864; Hutt. 81; 
Cro. Eliz. 21; Wms. R. P. 287. 


EXTINGUISHMENT OF DEBTS. This takes 
place by payment; by accord and satisfac- 
tion; by novation, or the substitution of a 
new debtor; by merger, when the creditor 
recovers a judgment or accepts a security of 
a higher nature than the original obligation ; 
by a release; by the marriage of a feme sola 
creditor with the debtor, or of an obligee with 
one of two joint obligors; and where one 
of the parties, debtor or creditor, makes the 
other his executor. 


EXTINGUISHMENT OF LEGACY. This oc- 
curs in case the identical thing bequeathed 
is not in existence, cr has been disposed of so 
that it does not form part of the testator’s 
estate, at the time of his death. Welch v. 
Welch, 147 Miss. 728, 113 So. 197, 198. See 
Ademption. 


EXTINGUISHMENT OF RENT. If a person 
have a yearly rent of lands, and afterwards 
purchase those lands, so that he has as good 
an estate in the land as in the rent, the rent 
is extinguished. Termes dela Ley; Cowell; 
Co, Litt. 147. Rent may also be extinguished 
by conjunction of estates, by confirmation, by 
grant, by release, and by surrender. 1 Crabb, 
Real Prop. pp. 210-213, § 209. 


EXTINGUISHMENT OF WAYS. This ts 
usually effected by unity of possession. As if | 
a man have a way over the close of another, 
and he purchase that close, the way is ex- 
tinguished. 1 Crabb, Real Prop. p. 341, § 384; 


2 Washb. Real Prop. 


EXTIRPATION. In English law. A species 
of destruction or waste, analogous to estrepe- 
ment, See Estrepement. 
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EXTIRPATIONE. A judicial writ, either be- 
fore or after judgment, that lay against a per- 
son who, when a verdict was found against 
him for land, etc., maliciously overthrew any 
house or extirpated any trees upon it. Reg. 
Jud. 13, 56. 


EXTOCARE. In old records. To grub wood- 
land, and reduce it to arable or meadow; “to 
‘stock up.” Cowell. 


‘EXTORSIVELY. A technical word used in 
indictments for extortion. 


It is a sufficient averment of a corrupt intent, 
in an indictment for extortion, to allege that the 
defendant “extorsively” took the unlawful fee. 
Leeman vy. State, 35 Ark. 438, 37 Am. Rep, 44. “When 
a person is charged with extorsively taking, the 
very import of the word shows that he is not ac- 
‘quiring possession of his own; 4 Cox, Cr. Cas. 


287. In North Carolina the erime may be charged 
without using this word; State v. Dickens, 2 N. 
C. 406, 


EXTORT. To compel or coerce, as a confes- 
sion or information by any means serving to 
overcome one’s power of resistance, or mak- 
ing the confession or admission involuntary. 
Sutton v. Commonwealth, 207 Ky. 597, 269 8. 
W. 754, 757. 

To gain by wrongful methods, to obtain in 
an unlawful manner, to compel payments by 
means of threats of injury to person, prop- 
erty, or reputation. McKenzie v. State, 113 
Neb. 576, 204 N. W. 60, 61; State v. Richards, 
97 Wash. 587, 167 P. 47, 48. To take from 
unlawfully; to exact something wrongfully 
by threats or putting in fear. State v. Adams 
(Del.) 106 A, 287, 288, 7 Boyce, 335. See Ex- 
tortion. 


The natural meaning of the word “extort” is to 
obtain money or other valuable thing either by 
compulsion, by actual force, or by the force of 
motives applied to the will, and often more over- 
powering and irresistible than physical force, Com. 
v, O’Brien, 12‘Cush, (Mass.) 90, 


Extortio est crimen quando quis colore officii 
extorquet quod non est debitum, vel supra deb- 
itum, vel ante tempus quod est debitum. 10 
Coke, 102. Extortion is a crime when, by col- 
or of office, any person extorts that which is 
not due, or more than is due, or before the 
time when it is due. 


EXTORTION. At common law, any oppres- 
sion by color or pretense of right, and partic- 
ularly and technically the exaction by an of- 
ficer of money, by color of his office, either 
when none at all is due, or not so much is due, 
or when it is not yet due. Preston v. Bacon, 
4 Conn. 480; 1 Hawk. P. O. (Curw. Ed.) 418. 
See People v. Barondess, 16 N. Y. S. 436, 61 
Hun, 571; Wihart. Cr. L. 833. 


The unlawful taking by any officer, by color of 
his office, of any money or thing of value that is 
not due to him, or more than is due, or before 
it ia due. 4 Bla. Comm. 141; Com. v. Saulsbury, 
162 Pa, 654, 25 A. 610; 1 Rusa Cr.* 144; 2 Bish. 


EXTRA JUDICIUM 


Cr. L. 890; U., S. v. Deaver (D. C.) 14 F. 595; 
Bush y. State, 19 Ariz. 195, 168 P. 508, 609; Code 
Ga. 1882, § 4507 (Pen. Code 1910, § 302). 

The corrupt demanding or receiving by a person 
in office of a fee for services which should be per- 
formed gratuitously; or, where, compensation is 
permissible, of a larger fee than the law justifies, 
or a fee not due. 2 Bish. Crim. Law, § 390, 

The distinction between “bribery” and ‘extor- 
tion” seems to be this: the former offense consists 
in the offering a present, or receiving one, If of-_ 
fered; the latter, in demanding a fee or present, 
by color of ofice Jacob. f 


The exaction of money by reason of op- 
pressive conditions or circumstances. People 
v. Weller, 237 N. Y. 316, 143 N. f. 205,208, 38 
A. L, R. 618. 

The taking or obtaining of anything from 
another by means of illegal compulsion or 
oppressive exaction; Daniels v. U. S. (O. O. 
A.) 17 F.(2d) 339, 342; State v. Kramer, 115 
A. 8, 11, 1 W. W. Harr. (Del.) 454; whether by 
an officer or otherwise; United States v. 
Dunkley (D. C.) 235 F. 1000, 1001. 

The obtaining of property from another, 
with his consent, induced by. wrongful use of 
force or fear, or under color of official right. 
Pen. Code Cal. § 518; R. C. S. D. § 4238 
(Comp. Laws 1929, § 4238). And see Cohen v. 
State, 37 Tex. Cr. R. 118, 38 S. W. 1005; 
People v. Hoffman, 126 Cal. 366, 58 P. 856; 
State v. Logan, 104 La. 760, 29 So. 336; In re 
Sherin, 50 S. D. 428, 210 N. W. 507, 508; 
In re Rempfer, 51 8S. D. 393, 216 N. W. 355, 
359, 55 A. L. R. 1346; Lee v. State, 16 Ariz. 
291, 145 P. 244, 246, Ann. Cas. 1917B, 131. 


To constitute “extortton,’ the wrongful use of 
fear must be the operating cause producing con- 
sent. People v., Bigga, 178 Cal. 7, 172 P, 152, 153. 


For the distinction between “extortion” and 
“exaction,” see Exaction, 


EXTRA. A Latin preposition, occurring in 
many legal phrases, and meaning beyond, ex- 
eept, without, out of, outside. 


EXTRA ALLOWANCE. In New York prac- 
tice. A sum in addition to costs, which may, 
in the discretion of the court, be allowed to 
the successful party in cases of unusual dif- 
ficulty. See Hascall v. King, 54 App. Div. 
441, 66 N. Y. S. 1112. 


EXTRA COSTS. In English practice. Those 
charges which do not appear upon the face 
of the proceedings, such as witnesses’ ex- 
penses, fees to counsel, attendances, court 
fees, ete., an affidavit of which must be made, 
to warrant the master in allowing them upon 
taxation of costs. Wharton. 


EXTRA FEODUM. Out of his fee; out of 
the seigniory, or not holden of him that claims 
it. Co. Litt. 1b; Reg. Orig. 97b. 


EXTRA JUDICIUM. Extrajudicial; out of 
the proper cause; out of court; beyond the 
Jurisdiction, See Extrajudicial. 


EXTRA JUS 


EXTRA JUS. Beyond the law; 
the law requires, 
Bract. fol. 169b. 


EXTRA LEGEM. Out of the law; 
the protection of the law. 


more than 
In jure, vel estra. jus. 


out of 


Extra legem positus est civiliter mortuus. Co. 
Litt. 130. He who is placed out of the law 
is civilly dead. A bankrupt is, as it were, 
civilly dead. International Bank v. Sherman, 
101 U. S. 406, 25 L. Ed. 866. 


EXTRA PRÆSENTIAM MARITI. 
her husband’s presence. 


EXTRA QUATUOR MARIA. Beyond the 
four seas; out of the kingdom of England. 1 
Bl. Comm. 457. . 


EXTRA REGNUM. Out of the realm. 7 
Coke, 16a; 2 Kent, Comm. 42, note. - 


EXTRA SERVICES, when used with refer- 
ence to officers, means services incident to 
the office in question, but for which compen- 
sation has not been provided by law. Miami 
County v. Blake, 21 Ind, 32. 


Out of 


EXTRA TERRITORIUM. Beyond or without 
the territory. 6 Bin. 353; 2 Kent, Comm. 407. 
Outside the territorial limits of a state. 
Milne v. Moreton, 6 Binn. (Pa.) 353, 6 Am. 
Dec. 466. 


Extra territorium jus dicenti impune non pare- 
tur. Oue who exercises jurisdiction out of 
his territory is not obeyed with impunity. 
Dig. 2, 1, 20; Branch, Princ.; 10 Coke, 77; 
Story; Conf. Laws, $ 539. He who exercises 
judicial authority beyond his proper limits 
cannot be obeyed with safety. 


EXTRA VIAM. Outside the way. Where 
the defendant in trespass pleaded a right of 
way in justification, and the replication al- 
leged that the trespass was committed outside 
the limits of the way claimed, these were the 
technical words to be used. 16 East, 343, 349. 


EXTRA VIRES. 
Vires. 


Beyond powers. See Ultra 


EXTRA WORK. The term “extra work” in 
a construction contract applies to work of a 
character not contemplated by the parties 
and not controlled by the contract, while “ad- 
ditional work” is such as may fairly be pre- 
sumed to arise in the construction, and is 
within the contract, although not included in 
the plans and specifications. Wilson v. Salt 
Lake City, 52 Utah, 506, 174 P. 847, 850. But 
in a sewer construction contract providing 
‘that the city engineer might make such chang- 
es in the lines, grades, and dimensions which 
do not entail any extra expense to the con- 
tractor, the word “extra” was deemed equiva- 
lent to additional work which was required 
in the performance of the contract, and not 
necessary to such performance in. the sense 
that the contract could not have been carried 


732 


out without it, but necessary in the sense that 
by means of it the contract could be more 
conveniently and beneficially performed in the 
interest of both parties thereto, and did not 
include work arising out of and entirely in- 
dependent of the contract, something not 
required in its performance. City of Rich- 
mond v. Burton, 115 Va. 206, 78 S. E. 560, 568. 
See, also, Fetterolf v. S. & L. Const. Co., 175 
App. Div. 177, 161 N. Y. S. 549, 550; McHugh 
y. City of Tacoma, 76 Wash. 127, 135 P. 1011, 
1015. - 


EXTRACT, v. To draw out or forth; to pull 
out from a fixed position. Webster. To “ex- 
tract” ore within the meaning of a royalty 
provision in a mining lease contemplates not 
only the removal of the ore from the mine 
and throwing it on a dump, but also the 
separation of the ore from the dirt and refuse 
in which it was found on the dump. Giersa v. 
Creech (Mo. App.) 181 S. W. 588, 589. 


EXTRACT, n. A portion or fragment of a 
writing. In Scotch law, the certified copy, 
by a clerk of a court, of the proceedings in 
an action carried on before the court, and of 
the judgment pronounced; containing also 
an order for execution or proceedings there- 
upon, Jacob; Whishaw. 


EXTRACTA CURIE. In old English law. 
The issues or profits of holding a court, aris- 
ing from the customary fees, ete. 


EXTRADITION. The surrender of a erim- 
inal by a foreign state to which he has fled 
for refuge from prosecution to the state with- 
in whose jurisdiction the crime was commit- 
ted, upon the demand of the latter state, in 
order that he may be dealt with according to 
its laws. Extradition may be accorded as a 
mere matter of comity, or may take place 
under treaty stipulations between the twa 
nations. It also obtains as between the dif- 
ferent states of the American Union. Terlin- 
den y. Ames, 184 U. B. 270, 22 S. Ct. 484, 46 
L. Ed. 534; Fong Yue Ting v. U. S., 149 U. 8. 
698, 13 8. Ct. 1016, 37 L. Ed. 905. 


Extradition between the states must be considered 
and defined to be a political duty of imperfect ob- 
ligation, founded upon compact, and requiring each 
state to surrender one who, having violated the 
criminal laws of another state, has fled from its jus- 
tice, and is found in the state from which he is 
demanded, on demand of the executive authority of 
the state from which he fled. Abbott. 


EXTRA-DOTAL PROPERTY. In Louisiana 
this term is used to designate that property 
which forms no part of the dowry. of a. woman, 
aud which is also called “paraphernal prop- 
erty.” Civ. Code La. art. 2335. Fleitas v. 
Richardson, 147 U. S, 550, 13 S. Ct. 495, 37 
L. Ed. 276. 


EXTRAHAZARDOUS. In the law of insur- 
ance. Characterized or attended by. circum- 
stances or conditions of special and unusual 
danger, Reynolds v. Insurance Co., 47 N. Y, 
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597; Russell v. Insurance Co., 71 Iowa, 69, 
32 N. W. 95. 


EXTRAHURA. Jn old English law. An an- 
imal wandering or straying about, without 
an owner; an estray. Spelman. 


EXTRAJUDICIAL. That which is done, giv- 
en, or effected outside the course of regular 
judicial proceedings; not founded upon, or 
unconnected with, the action of a court of 
law; as extrajudicial evidence, an extraju- 
dicial oath. 

That which, though done in the course of 
regular judicial proceedings, is unnecessary 
to such proceedings, or interpolated, or be- 
yond their scope; as an extrajudicial opinion, 
(dictum.) 

That which does not belong to the judge 
or his jurisdiction, notwithstanding which he 
takes cognizance of it. 


EXTRAJUDICIAL CONFESSION. One made 
by the party out of court, or to any person, 
official or otherwise, when made not in the 
course of a judicial examination or investi- 
gation. State v. Stevenson, 98 Or. 285, 193 P. 
1030, 1032; Mays v. State, 19 Okl. Cr. 102, 
197 P. 1064, 1070; Waide v. State, 13 Okl. Cr. 
165, 162 P. 1139, 1142; State v. Alexander, 
109 La. 557, 33 So. 600; U. S. v. Williams, 28 
Fed. Cas. 643. 


EXTRAJUDICIAL OATH. One taken not in 
the course of judicial proceedings, or taken 
without any authority of law, though taken 
formally before a proper person. State v. 
Scatena, 84 Minn. 281, 87 N. W. 764. 


EXTRALATERAL RIGHT. In mining law. 
The right of the owner of a mining claim 
duly located on the public domain to follow, 
and mine, any vein or lode the apex of which 
lies within the boundaries of his location on 
the surface, notwithstanding the course of 
the vein on its dip or downward direction may 
so far depart from the perpendicular as to 
extend beyond the planes which would be 
formed by the vertical extension downwards 
of the side lines of his location. See Rev. 
Stat. U. S. § 2822 (80 USGA § 26). 


EXTRAMURAL. As applied to the powers 
of a municipal corporation, its “extramural” 
` powers are those exercised outside the cor- 
porate limits, as distinguished from ‘intra- 
mural” powers. State v. Port of Astoria, 79 
Or. 1, 154 P. 399, 404. 


EXTRANEUS, 
In Old English Law 
One foreign born; a foreigner. 7 Coke, 16. 


In Roman Law 


An heir not born in the family of the tes- 
tator. Those of a foreign state. The same as 
alienus. Vicat; Du Cange, 


EXTRAORDINARY EXPENSES 


Extraneus est subditus qui extra terram, i. e., 
potestatem regis natus est. 7 Coke, 16. A 
foreigner is a subject who is born out of the 
territory, å. €., government of the king. 


EXTRAORDINARY. Out of the ordinary; 
exceeding the usual, average, or normal meas- 
ure or degree; beyond or out of the common 
order or rule; not usual, regular, or of a cus- 
tomary kind; remarkable; uncommon; rare. 
Ten Eyck v. Episcopal Church, 29 Abb. N. C. 
(N. Y.) 154, 20 N. Y. S. 157; The Titania, 19 
F. 103; Puget Sound Traction, Light & Pow- 
er Co. v. Reynolds (D. C.) 223 F. 371,378, The 
word is both comprehensive. and flexible in 
meaning. Zollman v. Baltimore & O. S. W. 
R. Co., 70 Ind. App. 395, 121 N. E. 135, 140. 


EXTRAORDINARY AVERAGE. A contribu-- 


tion by all the parties concerned in a mercan- 
tile voyage, either as to the vessel or cargo, 
toward a loss sustained by some of the par- 


ties in interest for the benefit of all. Wilson 
v. Cross, 33 Cal. 69. 
EXTRAORDINARY CARE. Synonymous 


with greatest care, utmost care, highest de- 
gree of care. Railroad Co. v. Baddeley, 54 
Til. 24,5 Am. Rep. 71; Railway Co. v. Causler, 
97 Ala. 235, 12 So. 439. See Care; Diligence; 
Negligence. 


EXTRAORDINARY CASE. “The extraordi- 
nary motions or cases contemplated by the 
statute are such as do not ordinarily oecur in 
the transaction of human affairs; as, when a 
man has been convicted of murder, and it 
afterwards appears that the supposed de- 
ceased is still alive, or where one is convicted 
on the testimony of a witness who is subse- 
quently found guilty of perjury in giving that 
testimony, or where there has been some proy- 
idential cause, and cases of like character.” 
Herrington v. State, 32 Ga. App. 83, 128 S. 
E. 147, 148; Farmers’ Union Warehouse of 
Metter v. Boyd, 31 Ga. App. 104, 119 S. E. 
542. 


EXTRAORDINARY DANGER. In the law of 
master and servant, one not ordinarily inci- 
dent to the service. Piorkowski v. A. Leschen 
& Sons Rope Co., 190 Mo. App. 597, 176 S. W. 
258, 260. 


EXTRAORDINARY EXPENSES. This term 
in a constitutional provision that the state 
may incur indebtedness for extraordinary ex- 
penses, means other than ordinary expenses 
and such as are incurred by the state for the 
promotion of the general welfare, compelled 
by some unforeseen condition which is not 
regularly provided for by law, such as flood, 
famine, fire, earthquake, pestilence,’ war, or 
any other condition that will compel the state 
to put forward its highest endeavors to pro- 
tect the people, their property, liberty, or 
lives. State v. Davis, 113 Kan. 4, 213 P. 171, 
172. 


EXTRAORDINARY FLOOD 


EXTRAORDINARY FLOOD. One of those 
unexplained visitations whose comings are 
not foreshadowed by the usual course of na- 
ture, and whose magnitude and destructive- 
ness could not have been anticipated or pro- 
vided against by the exercise of ordinary fore- 
sight. Eikland v. Casey (C. ©. A.) 266 F. 821, 
823, 12 A. L. R. 179; Clements v. Phoenix Util- 
ity Co., 119 Kan. 190, 237 P. 1062, 1065. One 
of such unusual occurrence that it could not 
have been foreseen by men of ordinary ex- 
perience and prudence. Soules v. Northern 
Pac. R. Co., 34 N. D. 7, 157 N. W. 823, 830, 
L. R. A. 19174A, 501. A flood is not extraor- 
dinary which is such as residents of the neigh- 
borhood might expect from their observation. 
City of Richmond v., Cheatwood, 130 Va. 76, 
107 8. E. 830, 833. 


EXTRAORDINARY RAINFALL. Not such 
a downpour of rain as may not have been 
known to occur, but only such rainfall that 
is so unusual and extraordinary that men of 
ordinary prudence would not have anticipated 
and provided for. City of Portsmouth v. 
Weiss, 145 Va. 94, 133 S. E. 781, 787. 


EXTRAORDINARY REMEDIES. The writs 
of mandamus, quo warranto, habeas corpus, 
and some others are sometimes called “ex- 
traordinary remedies,” in contradistinction to 
the ordinary remedy by action. Receivership 
is also said to be an “extraordinary remedy.” 
Prudential Securities Co. v. Three Forks, H. 
& M. V. R. Co., 49 Mont. 567, 144 P. 158, 159. 


EXTRAORDINARY REPAIRS. Within the 
meaning of a lease, such as are made neces- 
sary by some unusual or unforeseen occur- 
rence which does not destroy the building but 
merely renders it less suited to the use for 
which it was intended. Nixon v. Gammon, 
191 Ky. 175, 229 8. W. 75, 77. 


EXTRAORDINARY RISK. In connection 
with the doctrine of assumption of risk, an 
“extraordinary risk” is not one which is un- 
ommon or unusual in the sense that it is 
rare, but is one which arises out of unusual 
conditions not resulting in the ordinary course 
of business, as by reason of fhe master’s neg- 
ligence. Leyba v. Albuquerque & Cerrillos 
Coal Co., 22 N. M. 455, 164 P. 823, 825; Van 
Kirk v. Butler, 19 N. M. 597, 145 P. 129, 132; 
Houston Lighting & Power Co., 1905 v. Conley 
(Tex. Civ. App.) 171 S. W. 561, 563. The ex- 
pression is generally used to describe risks 
arising from the negligence of the master. 
Emanuel v. Georgia & F. Ry. Co., 142 Ga. 543, 
-83 S. E. 230, 231; Tenney v. Baird Machine 
Co., 87 Conn. 119, 87 A. 352, 354; Royal Col- 
lieries Co. v. Wells, 210 Ky. 600, 276 S. W. 
$15, 518. An. “extraordinary :risk” is a risk 
. which may be obviated by the exercise of rea- 
sonable care by the employer. Wheeler y. 
Chicago & W. I. R. Co., 267 TL 306, 108 N. E. 
830, 336; Louisiara Ry. & Nav. Co. of Texas 
v. Disheroon (Tex...Civ. App.) 205 S. W. 250, 
252. It is a risk which is only indirectly con- 
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nected with the employment. Emerick v. 
Slavonian Roman Greek Catholie Union, 93 
N. J. Law, 282, 108 A. 223. 


EXTRAORDINARY SERVICES. As applied 
to the care and attention of an old and infirm 
person, such services as are unusual, extra, 
or above those generally required or to be 
anticipated in usual course of things, not such 
services as are rendered to an old and feeble 
person, even though sick, which are not dif- 
ferent from those usually required by such 
persons in similar circumstances. Allen v. 
Smith, 208 Ky. 207, 270 S. W. 782, 783. 


EXTRAPAROCHIAL. Out of a parish; not 
within the bounds or limits of any parish. 
1 Bl. Comm. 113, 284, 


EXTRATERRITORIALITY. The extraterri- 
torial operation of laws; that is, their opera- 
tion upon persons, rights, or jural relations, 
existing beyond the limits of the enacting 
state, but still amendable to its laws. A term 
used, especially formerly, to express, in lieu 
of the word eterritoriality (q. v.), the exemp- 
tion from the obligation of the laws of a state 
granted to foreign diplomatic agents, war- 
ships, ete. Wheaton, § 224. The term is used 
to indicate jurisdiction exercised by a nation 
in other countries, by treaty, as, by the United 
States in China or Egypt; or by its own 
ministers or consuls in foreign lands. Crime 
is said to be extraterritorial when committed 
in a country other than that of the forum in 
which the party is tried. See 2 Moore, Int. 
L. Dig; U. S. v. Lucas (D. C.) 6 F.(@d) 327, 
328. 


EXTRAVAGANTES. In canon law. Those 
decretal epistles which were published after 
the Clementines. They were so called be- 
cause at first they were not digested or ar- 
ranged with the other papal constitutions, 
but seemed to be, ag it were, detached from 
the canon law. They continued to be called 
by the same name when they were afterwards 
inserted in the body of the canon law. The 
first extravagantes are those of Pope John 
XXII., successor of Clement V. The last col- 
lection was brought down to the year 1483, 
and was called the “Common Extravagantes,” 
notwithstanding that they were likewise in- 
corporated with the rest of the canon law, 
Enc. Lond. 


EXTREME. At the utmost point, edge, or 
border; most remote. Last; conclusive, 
Greatest, highest, strongest, or the like. Im- 
moderate; violent. Webster. 


EXTREME CASE. An extreme case, in 
which an injunction granted inadvertently or 
improvidently may be dissolved ex parte, 
means one in which the injunction was mani- 
festly granted improperly, and its continua- 
tion until hearing in due. course might cause 
great injury. Teacle v. Hughes, 146 La. 195, 
83 So. 457, 458, . 
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EXTREME CRUELTY. In the law of di- 
vorce. The wrongful infliction of grevious 
bodily injury or grievous mental suffering. 
Civ. Code Cal. § 94. Either personal violence 


or the reasonable apprehension thereof, or a’ 


systematic course of ill treatment affecting 
health. and endangering life. Morris v. Mor- 
ris,.14 Cal. 78, 73 Am, Dec. 615; Harratt v. 
Harratt, 7 N. H. 198, 26 Am. Dec. 730; Car- 
penter y. Carpenter, 30 Kan. 712, 2 P. 122, 46 
Am. Rep. 108. Any conduct. constituting ag- 
gravated or inhuman il] treatment, having re- 
gard to the physical and temperamental con- 
stitution of the parties and all the surround- 
ing circumstances. Donald v. Donald, 21 Fla. 
573; Blain v. Blain, 45 Vt. 544; Poor v. 
Poor, 8 N. H. 315, 29 Am. Dec. 664. 


EXTREME HAZARD. To constitute extreme 
hazard, the sifuation of a vessel must be such 
that there is imminent danger of her being 
lost, notwithstanding all the means that ean 
be applied to get her off. King v. Hartford 
Ins. Co., 1 Conn. 421. 


EXTREMIS. When a person is sick beyond 
the hope of recovery, and near death, he is 
said to be in extremis. 


Extromls probatis, præsumuntur media. Ex- 


tremes being proved, intermediate things are 


presumed. Tray. Lat. Max. 207. 


EXTREMITY. The furthest point. Roberts 
v. Hart (Tex. Civ. App.) 165 S. W. 473, 476. 


EXTRINSIC. Foreign; from outside soure- 
es; dehora. As to extrinsic evidence, see 
Evidence. 


EXTUMA. In old records. Relics. Cowell. 


EXUERE PATRIAM. To throw off or re- 
nounce one’s country or native allegiance; 
to expatriate one’s self. Phillim. Dom. 18. 


EZARDAR 


EXULARE. In old English law. To exile 
of banish. Nullus liber homo, evuletur, nisi, 
ete., no freeman shall be exiled, unless, etc. 
Magna, Charta, ¢. 29; 2 Inst. 47. 


EXUPERARE. ‘To overcome; to apprehend 
or take. Leg. Edm. c. 2. 


EY. A watery place; water. Co. Litt. 6 
EYDE. Aid; assistance; relief. A subsidy. 


EYE-WITNESS. One who saw the act, fact, 
or transaction to which he testifies. Dis- 
tinguished from an ear-witness, (auriius.) 
See Fiedler v. Iowa State Traveling Men’s 
Ass’n, 191 Iowa, 287, 179 N. W. 317, 319; 
Bankers’ Health & Accident Ass’n v. Wilkes 
(Tex. Civ. App.) 209 S. W. 230, 233. Compare 
Rastede v. Chicago, St. P, M. & O. Ry. Co., 
203 Iowa, 430, 212 N. W. 751, 755; Ellis v. 
Interstate Business Men’s Acc, Ass'n, 183 
Iowa, 1279, 168 N. W. 212, 216, L. R. A. 1918F, 
414; Lundberg v. Interstate Business Men’s 
Ace. Ass’n, 162. Wis. 474, 156 N. W. 482, 484, 
Ann. Cas, 1916D, 667. 


EYOTT. A small island arising in a river, 
Fleta, 1.3, c 2, § b; Bract. L 2, c. 2. 


EYRE. A journey; a court of itinerant jus- 
tices, Justices in eyre were judges commis- 
sioned in Anglo-Norman times in England 
to travel systematically through the kingdom, 
once in seven years, holding courts in speci- 
fied places for the trial of certain descriptions 
of causes. 


EYRER. L. Fr. To travel or journey; to 
go about or itinerate. Britt. ¢. 2. See Eyre, 


EZARDAR. In Hindu law. A farmer or 
renter of land in the districts of Hindoostan, 


F 


F. The sixth letter of the alphabet. Under 
the old English criminal law, this letter was 
branded upon felons upon their being admit- 
ted to clergy; as also upon those convicted of 
fights or frays, or falsity. Jacob; Cowell; 
2 Reeve, Eng. Law, 392; 4 Reeve, Eng. Law, 
485. ’ 


F. A. S. Free alongside ship. Larkin v. Geis- 
enheimer, 201 App. Div. 741, 195 N. Y. S. 577, 
578; Bardach Iron & Steel Co. v. Tenenbaum, 
136 Va. 163, 118 S. E. 502, 506; Iwai & Co. 
v. Hercules Powder Co., 162 Ga. 795, 134 8. 
E. 763. The term implies delivery at dock 
for ship named. Christenson v. Gorton-Pew 
Fisheries Co. (C: ©. A.) 8 F.(2d) 689, 691. 


A lumber contract providing that prices were f. 
o. b., f. a. 3, is too indefinite for enforcement; the 
expression “f. o. b.” designating that the seiler 
should bear the expense ọf loading onto the vessel, 
while the expression “f. a. s.” denotes that the 
lumber should merely be placed within reach of the 
vessel's tackle. McGowin Lumber & Export Co. v. 
R. J. & B. F. Lumber Co., 192 Ala, 35, 68 So. 263, 
264. 


F. O. B. In mercantile contracts, this ab- 
breviation means “free on board,’ and im- 
ports that the seller or consignor of goods 
will deliver them on the car, vessel, or oth- 


er conveyance by which they are to be trans- 


ported without expense to the buyer or con- 
signee, that is, without charge for packing, 
erating, drayage, etc., until delivered to the 
carrier. Vogt v. Shienbeck, 122 Wis. 491, 
100 N. W. 820, 67 L. R. A. 756, 106 Am. St. 
Rep. 989; Silberman v. Clark, 96 N. Y. 523; 
Sheffield Furnace Co. v. Hull Coal & Coke 
Co., 101 Ala. 446, 14 So. 672; County Board 
of Education of Jefferson County v. Cement 
Products Co., 209 Ala. 310, 96 So. 236, 287; 


Hatcher v. Ferguson, 33 Idaho, 639, 198 P. 


680, 681, 16 A. L. R. 590; Fulton v. W. R. 
Grace & Co., 148 Va. 12, 129 S. Ð. 374, 378; 
Hettrick Mfg. Co. v. Srere, 285 Mich. 306, 209 
N. W. 97, 98; Schirmer v. Union Brewing & 
Malting Co., 26 Cal. App. 169, 146 P. 194, 196; 
Skinner v. James Griffiths & Sons, 80 Wash. 
291, 141 P. 698; Cuero Cotton Oil & Mfg. Co. 
v. Feeders’ Supply Co. (Tex. Civ. App.) 203 
S. W. 79, 81; In re Charles T. Stork & Co, 
(C. C. A.) 271 F. 279, 281. When used in con- 
nection with the price of goods, the term is 
commonly construed as fixing only the price, 
and not as relating to the time, place, or mode 
of delivery. Lee v. Northway Motor Sales 
Co. (R. I.) 121 A. 425; Early-Foster Co. v. 
A. P. Moore’s Sons (Tex. Civ. App.) 238 S. 
W. 299, 308; Burton & Beard v. Nacogdoches 
Crate & Lumber Co. (Tex. Civ. App.) 161 S. 
W. 25, 26; Pond Creek Mill & Elevator Co. 
v. Clark (C. ©, A.) 270 F. 482, 486. 


FABRIC. With reference to the reinforce 
ment of concrete, a union of drawn wires 


FABULA. 
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made up in rows. Soule v. Northern Con- 
struction Co., 33 Cal. App. 300, 165 P. 21, 22, 


FABRIC LANDS. In English law. Lands 
given towards the maintenance, rebuilding, 
or repairing of cathedral and other churches, 
Cowell; Blount. Called by the Saxons tim- 
ber-lands. Spelman. 


It was the custom, says Cowell, for almost every 
one to give by will more or less to the fabric of 
the cathedral or parish church where he lived, 
These lands.so given were called fabric lands, be- 
cause given ad fabricam ecclesia reparandam (for 
repairing the fabric of the church), 


FABRICA. In old English law. The making 
or coining of money. 
FABRICARE. Lat. To make. Used in old 


English law of a lawful coining, and also of 
an unlawful making or counterfeiting of coin. 
Used in an indictment for forging a bill of lad- 
ing; 1 Salk, 341. 


FABRICATE. To invent; to devise falsely. 
Invent is sometimes used in a bad sense, but 
fabricate never in any other. To fabricate a 
story implies that it is so contrary to proba- 
bility as to require the skill of a workman 
to induce belief in it. Crabbe, Syn. The 
word implies fraud or falsehood; a false or 
fraudulent concoction, knowing it to be 
wrong. L. R.10Q. B. 162. 

To fabricate evidence is to arrange or man- 
ufacture circumstances or indicia, after the 
fact committed, with the purpose of. using 
them as evidencé, and of deceitfully making 
them appear as if accidental or unacsigned; 
to devise falsely or contrive by artifice with 
the intention to deceive. Such evidence may 
be wholly forged and artificial, or it may con- 
sist in so warping and distorting real facts as 
to create an erroneous impression in the minds 
of those who observe them and then present- 
ing such impression as true and genuine. 


FABRICATED EVIDENCE. Evidence manu- 
factured or arranged after the fact, and either 
wholly false or else warped and discolored by 
artifice and contrivance with a deceitful in- 
tent. See supra. 


FABRICATED FACT. In the law of evi- 
dence. A fact existing only in statement, 
without any foundation in truth. An actual 
or genuine fact to which a false appearance 
has been designedly given; a physical object 
placed in a false connection with another, or 
with a person on whom it is designed to cast 
suspicion, 


In old European law. A contract 
or formal agreement; particularly used in 
the Lombardic and Visigothic laws to denote 
a marriage contract or a will, Burrill. 
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FACE. The outward appearance or aspect of 
a thing. f 


—Face amount. The “face amount” of an in- 
strument is that shown by the mere language 
employed, and excludes any accrued interest. 
Burns v. Corn Exch. Nat. Bank of Omaha, 
Neb., 33 Wyo. 474, 240 P. 683, 687. See Face 
of instrument. 


—Face of book. Under an act providing that 
a public or private statute or the procecdings 
of any legislative body purporting on the face 
of the book to be printed by authority of the 
government of the state are evidence with- 
out further proof, the ‘face of the book” and 
the “title page” need not coincide, as “face” 
is used in contradistinction to “cover.” Pen- 
sacola, St. A. & G. S. 5. Co. v. Brooks, 14 Ala. 
App. 364, 70 So, 968, 970. 


~—Face of instrument: That which is shown by 
the mere language employed, without any 
explanation, modification, or addition from 
extrinsic facts or evidence. Adopted in Re 
Stoneman (Sur.) 146 N. Y. S. 172, 175. Thus, 
if the express terms of the paper disclose a 
fatal legal defect, it is said to be “void on its 
face.” Regarded as an evidence of debt, the 
face of an instrument is the principal sum 
which it expresses to be due or payable, with- 
out any additions in the way of interest or 
costs. Osgood v. Bringolf, 32 Iowa, 265. See, 
also, State v. Newby, 169 Wis. 208, W1 N. W. 
953, 954. 


—Face of judgment. The sum for which it was 
rendered, exclusive of interest. Osgood v. 
Briugolf, 32 Iowa, 265. See, also, Face of in- 
strument. 


—Face of policy. A phrase which, as used in 
a statute forbidding life insurance policies to 
contain provision for any mode of settlement 
at maturity of less value than the amount in- 
sured on the “face of the policy,” does not 
mean merely the first page, but denotes the 
entire insurance contract contained in the pol- 
icy, including a rider attached and referred 
to on the first page. Julius v. Metropolitan 
Life Ins. Co., 299 Ill. 348, 182 N. E. 435, 437, 
17 A. L. R. 956. 


—Face of record. The entire record in a case, 
not merely what the judgment recites. Car- 
son YV. Taylor (Tex. Civ. App.) 261 S. W. 824; 
San Bernardo Townsite Co. v. Hocker (Tex, 
Civ. App.) 176 S. W. 644, 646. 


—Face value. This term, in a statute taxing 
transfers of corporate stock, means par value. 
Goodyear Tire & Rubber Co. v. U. S., 273 U. 8. 
100, 47 S. Ct. 263, 71 L. Ed. 558. See, also In 
re Stoneman (Sur.) 146 N. Y. S. 172, 174. 


—Regular on its face. Process is “regular on 

its face” when it proceeds from a court, offi- 

cer, or body having authority of law to issue 

process of that nature, and is legal in form 

and contains nothing to notify or fairly ap- 
Bi.Law Dict. (8p Ep.) 47 
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prise any one that it is issued without author- 
ity. Pankewicz v. Jess, 27 Cal. App. 340, 149 
P. 997, 998. See, also, Allen v. Cooling, 161 
Minn. 10, 200 N. W. 849, 851 (promissory note). 


FACERE. Lat. To do; to make. Thus, 
facere defaltam, to make default; facere 
duellum, to make the duel, or make or do bat- 
tle; facere finem, to make or pay a fine; 
facere legem, to make one’s law; facere sa- 
cramentum, to make oath. 


FACIAS. That you cause. Oceurring in the 
phrases “scire facias,” (that you cause to 
know,) “fieri facias,’ (that you cause to be 
made,) etc. Used also in the phrases Do ut 
facias (I give that you may do), Facio ut 
facias (I do that you may do), two of the 
four divisions of considerations made by 
Blackstone, 2 Comm. 444, See Facio ut des; 
Facio ut facias. 


FACIENDO. In doing or paying; in some 
activity. 
FACIES. Lat. The face or countenance; 


the exterior appearance or view; hence, con- 
templation or study of a thing on its external 
or apparent side. Thus, prima facie means 
at the first inspection, on a preliminary or 
exterior scrutiny. When we speak of a 
“prima facie case,’ we mean one which, on 
its own showing, on a first examination, or 
without investigating any alleged defenses, 
is apparently good and maintainable. 


FACILE. In Scotch law. WHasily persuaded ; 
easily imposed upon. Bell. 


FACILITIES. That which promotes the ease 
of any action, operation, transaction, or 
course of conduct. Webster. In a statute 
giving the Public Service Commission control 
over the service and facilities of public serv- 
ice companies, “facilities” means something 
owned by or under the control of a public 
utility. Borough of Swarthmore v. Public 
Service Commission, 277 Pa. 472, 121 A. 488, 
489. The term denotes inanimate means 
rathan than human agencies. Sloss-Shef- 
field Steel & Iron Co. v. Smith, 185 Ala. 607, 
64 So. 337, 338. 

Also, a name formerly given to certain 
notes of some of the banks in the state of 
Connecticut, which were made payable in. two 
years after the close of the war of 1812. 
Springfield Bank v. Merrick, 14 Mass. 322. 


FACILITY. In Scotch law. Pliaucy of dis- 
position. Bell. 


Facinus quos inquinat æquat. Guilt makes 


equal those whom it stains. 


FACIO UT DES. (Lat. I do that you may 
give.) A species of contract in the civil law 
(being one of the innominate contracts) which 
occurs when a man agrees to perform any- 
thing for a price either specifically mentioned 
or left to the determination of the law to 
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set a value on it; as when a servant hires 
himself to his master for certain wages or an 
agreed sum of money. 2 Bl. Comm. 445. Al- 
so, the consideration of that species of con- 
tract. 


FACIO UT FACIAS. (Lat. I do that you 
may do.), The consideration of that species 
of contract in the civil law, or the contract 
itself (being one of the innominate contracts), 
which occurs when I agree with a man to do 
his work for him if he will do mine for me; 
or if two persons agree to marry together, 
or to do auy other positive acts on both sides; 
or it may be to forbear on one side in con- 
sideration of something done on the other. 
2 Bl. Comm. 444. ' 


FACSIMILE. An exact copy, preserving all 
the marks of the original. 


FACSIMILE PROBATE. In England, where 
the construction of a will may be affected by 
the appearance of the original paper, the court 
will order the probate to pass in facsimile, 
as it may possibly help to show the meaning 
of the testator. 1 Williams, Ex’rs (7th Ed.) 
331, 386, 566. 


FACT. A thing done; an action performed 
or an incident transpiring; an event or cir- 
cumstance; an actual occurrence. An actual 
happening in time or space or an event mental 
or physical. Fowler-Curtis Co. v, Dean, 203 
App. Div. 317, 196 N. Y. S. 750, 754; German- 
American Ins. Co. v. Huntley, 62 Oxl. 39, 161 
P. 815, 817. That which hag taken place, 
not what might or might not have taken place. 
Churchill v. Meade, 92 Or. 626, 182 P. 368, 
371. 


A fact is either a state of things, that is, an ex- 
istence, or a motion, that is, an event. 1 Benth. Jud. 
Ey. 48. : 

Fact (factum, fait) stands in lawbooks for: 1. An 
act; 2. For a completed and operative transaction 
brought about by sealing and executing a certain 
sort of writing, and so for the instrument itself, a 
deed (factum); 8. As designating what exists, in 
contradistinction to what should exist (de facto as 
contrasted with de jure); 4. As indicating things, 
events, actions, conditions, as happening, existing, 
really taking place. Thayer, Evid. 190. 

“Fact? was formerly used almost exclusively in 
the sense of “action” or “deed.” This usage sur- 
vives in phrases such as “accessory before the fact.” 


In the Law of Evidence 


A circumstance, event or occurrence as it 
actually takes or took place; a physical ob- 
ject or appearance, as it actually exists or 
existed. An actual and absolute reality, as 
distinguished from mere supposition or opin- 
ion; a truth, as distinguished from fiction or 
error. Burrill, Cire. Ev. 218. “Facts” and 
“evidence” are sometimes used interchange- 
ably. Mackey v. First Nat. Bank (Mo. App.) 
293 S. W. 66, 71. 

“Fact” is very frequently used in opposi- 
tion or contrast to “law.” Thus, questions 
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of fact are for the jury; questions of law 
for the court. So an attorney at law is an 
officer of the courts of justice; an attorney 
in fact is appointed by the written authoriza- 
tion of a principal to manage business affairs 
usually not professional. Fraud in fact con- 
sists in au actual intention to defraud, car- 
ried into effect; while fraud imputed by law 
arises from the man’s conduct in its neces- 
sary relations and consequences. 


The word is much used in phrases which con- 
trast it with law. Law is a principle; fact is 
an event, Law is conceived; fact is actual. Law 
is a rule of duty; fact is that which has been 
according to or in contravention of the rule. The 
distinction is well illustrated in the rule that the 
existence of foreign laws is matter of fact. With- 
in the territory of its jurisdiction, law operates 
as an obligatory rule which judges must recognize 
and enforce; but, in a tribunal outside that juris- 
diction, it loses its obligatory force and its claim 
to judicial notice. The fact that it exists, if im- 
portant to the rights of parties, must be alleged 
and proved the same as the actual existence of any 
other institution. Abbott. 

The terms “fact” and “truth” are often used in 
common parlance as synonymous, but, as employed 
in reference to pleading, they are widely different. 
A fact in pleading is a circumstance, act, event, or 
incident; a truth is the legal principle which 
declares or governs the facts and their operative 
effect. Admitting the facts stated in a complaint, 
the truth may be that the plaintiff is not entitled, 
upon the face of his complaint, to what he claims. 
The modg in which a defendant sets up that truth 
for his protection is a demurrer. Drake v. Cock- 
roft, 4 E. D. Smith (N. Y.) 37. 


In General 


—Collateral facts. Such as are outside the 
coutroversy or are not directly connected with 
the principal matter or issue in dispute. Sum- 
merour v. Felker, 102 Ga. 254, 29 S. D. 448; 
Garner v. State, 76 Miss, 515, 25 South. 363. 


See that title. 


—Evidentiary facts. Those which have a 
legitimate bearing on the matter or question 
in issue and which are directly (not inferen- 
tially) established by the evidence in the case. 
Woodfill v. Patton, 76 Ind. 579, 40 Am. Rep. 
269. Those furnishing evidence of some oth- 
er fact. Maeder Steel Products Co. v. Zanel- 
lo, 109 Or, 562, 220 P. 155, 158; Oregon Home 
Builders v. Montgomery Inv. Co., 94 Or. 349, 
184 P. 487, 489. Facts which can be direct- 
ly established by testimony or evidence ;—dis- 
tinguished from “ultimate facts.” Real Es- 
tate Title, Ins. & Trust Co. v. Lederer (DÐ. C.) 
229 F. 799, 804. 


—Facts in issue. Those matters of fact on 
which the plaintiff proceeds by his action, and 
which the defendant controverts in his 
pleadings, Oregon Home Builders v. Mont- 
gomery Inv. Co., 94 Or. 349, 184 P. 487, 490; 
Maeder Steel Products Co. v. Zanello, 109 Or. 
562, 220 P. 155, 158; Glenn v. Savage, 14 Or. 
567, 13 Pac. 442; King v. Chase, 15 N. H. 
9, 41 Am. Dee. 675; Caperton v. Schmidt, 26 
Cal. 494, 85 Am. Dec, 187. 
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—Dispositive facts. 
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—Fact material to risk. 
infra. 


See Material fact, 


—Finding of fact. In this phrase, the term 
“fact” denotes the inferences drawn by the 
trior from ascertained facts. Porter v. In- 
dustrial Commission of Wisconsin, 173 Wis. 
267, 181 N. W. 317, 318. 


—Immaterial facts. Those which are not eş- 
sential to the right of action or defense. 


—Inferential facts. Such as are established 
not directly by testimony or other evidence, 
but by inferences or conclusions drawn from 
the evidence. Railway Co. v. Miller, 141 Ind. 
535, 37 N. E. 343. 


—Jurisdictional facts. Those matters of fact 
which must exist before the court can prop- 
erly take jurisdiction of the particular case, 
as, that the defendant has been properly serv- 
ed with process, that the amount in con- 
troversy exceeds a certain swn, that the par- 
ties are citizens of different states, etc. No- 
ble v. Railroad Co., 147 U. 8. 165, 18 S. Ct. 
271, 37 L. Ed. 123. 


—Material fact. (In contracts.) One which con- 
stitutes substantially the consideration of the 
eontract, or without which it would not have 
been made. Lyons v. Stephens, 45 Ga. 143. 
(In pleading and practice.) One which’ is 
essential to the case, defense, application, ete., 
and without which it could not be supported. 
Adams v. Way, 32 Conn. 168; Sandheger v. 
. Hosey, 26 W. Va. 223; Davidson v. Hackett, 
49 Wis. 186, 5 N. W. 459; Hansen v. Sandvik, 
128 Wash. 60, 222 P. 205, 207. Oue which 
tends to establish any of issues raised. Sher- 
wood Bros. v. Yellow Cab Co. of Philadel- 
phia, 283 Pa. 488, 129 A. 563, 564. The ‘“ma- 
terial facts’ of an issue of fact are such 
as are necessary to determine the issue. 
Woolman Const. Co. v. Sampson, 219 Mich. 
125, 188 N. W. 420, 422. (In insurance.) A 
fact which, if communicated to the agent 
or insurer, would induce him either to de- 
cline the insurance altogether, or not accept 
it unless a higher premium is paid. Farber 
v. American Automobile Ins. Co., 191 Mo. App. 
307, 177 S. W. 675, 681; Berry v. Equitable 
Fire & Marine Ins. Co, (Mo. App.) 263 S. W. 
884, 886; Missouri State Life Ins. Co. v. Dos- 
sett (Tex. Civ. App.) 265 S. W. 254, 257; 
Franklin Life Ins. Co. v. Dossett (Tex. Civ. 
App.) 265 S. W. 259, 262. One which neces- 
sarily has some bearing on the subject-matter. 
Wittels Loan & Mercantile Co. v. American 
Cent. Ins. Co. (Mo. App.) 273 8. W. 1084, 1086. 
A fact which increases the risk, or which, 
if disclosed, would have been a fair reason 
for demanding a higher premium; any fact 
the knowledge or ignorance of which would 
naturally influence the insurer in making or 
refusing the contract, or in estimating the 
degree and character of the risk, or in fixing 
the rate. Boggs v. Insurance Co., 30 Mo. 68; 
Clark v. Insurance Co, 40 N. H. 338, 77 Am. 
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Dee. 721; Murphy v. Insurance Co.,.205 Pa. 
444,55 A. 19; Penn Mut. L. Ins. Co. v. Me- 
chanics’ Sav, Bank, 72 F. 413, 19 C. ©. A. 
286, 38 L. R. A. 33, 


—Principal fact. In the law of evidence. A 
fact sought and proposed to be proved by evi- 
dence of other facts (termed “evidentiary 
facts”) from which it is to be deduced by in- 
ference.. A fact which is the principal and 


. ultimate object of an inquiry, and respecting 
the existence of which a definite belief is 


required to be formed. 3 Benth. Jud. Ev. 3; 
Burrill, Cire. Ev. 3, 119. 


—Ultimate fact. The final or resulting fact 
reached by. processes of logical reasoning from 
the detached or successive facts in evidence, 
and which is fundamental and determinative 
of the whole case: Levins v. Rovegno, 71 Cal. 
273, 12 P. 161; Kahn v. Central Smelting 
Co., 2 Utah, 371; Caywood v. Farrell, 175 Tl. 
480, 51 N. E. 775; Maeder Steel Products Co. 
v. Zanello, 109 Or. 562, 220 P. 155, 159. The 
final resulting effect reached by processes of 
legal reasoning from the evidentiary facts. 
Oregon Home Builders v. Montgomery Inv. 
Co., 94 Or. 349, 184 P. 487, 489. See, also, 
Ultimate facts. 


FACTA. In old English law. Deeds. 
armorum, deeds or feats of arms; 
jousts or tournaments. Cowell. 

Facts. Facta et casus, facts and cases. 
Bract. fol. 10. 


Facta 
that is, 


Facta sunt potentiora verbis. Deeds [or facts] 
are more powerful than words. f 


Facta tenent multa qua fieri prohibentur. 12 
Coke, 124. Deeds contain many things which 
are prohibited to be done, .- 


FACTIO TESTAMENTI. In the civil law. 
The right, power, or capacity of making a 
will; called “factio activa.” Inst. 2, 10, 6. 

The right or capacity of taking by will; 
called “factio passiva.” Inst. 2, 10, 6; Vicat, 
Voc. Jur. 


FACTO. In fact; by an act; by the act or 
fact. Ipso facto, by the act itself; by the 
mere effect of a fact, without anything su- 
peradded, or any proceeding upon it to give 
it effect. 3 Kent, Comm, 55, 58. 


FACTOR. A commercial agent, employed by 
a principal to sell merchandise consigned to 
him for that purpose, for and in behalf of 
the principal, but usually in his own name, 
being intrusted with the possession and con- 
trol of the goods, and being remunerated by 
a commission, commonly called “factorage.” 
Howland v. Woodruff, 60 N. Y. 80; In re 
Rabenau (D. C.) 118 F. 474; Lawrence -y. 
Stonington Bank, 6 Conn. 527; Graham y. 
Duekwall, 8 Bush (Ky.) 17; Pal. Ag. 18; Sto. 
Ag. § 33; Com. Dig. Merchant, B; Malynes, 
Lex Mere. 81; Beawes, Lex Merc. 44; 3 Chit. 


FACTOR 


Com. L. 193; 2 Kent 622; 1 Bell, Comm. 385, 
§ 408; 2 B. & Ald, 143. 


One whose business is to receive and sell goods 
for a commission, being intrusted with the posses- 
sion of the goods to be sold, and usually selling in 
his own name. City of Atlanta v. York Mfg. Co., 
155 Ga. 33, 116 S$. E. 195, 199; I. J. Cooper Rubber 
Co. v. Johnson, 133 Tenn. 562, 182 S. W. 593, L, R. 
A. 1917A, 282; Tyson v. Jennings Produce Co., 16 
Ala. App. 374, 77 So. 986, 987; G. H. Hammond 
Co. v. Joseph Mercantile Co., 144 Ark. 108, 222 S. 
W. 27, 28. . 

An agent, who, in pursuance of his usual trade 
or business, and for compensation, sells goods or 
merchandise consigned or intrusted to his posses- 
sion for that purpose by or for the owner. Sams 
v. Arthur, 135 §. C. 123, 133 S. E. 205, 207; M. H. 
Thomas & Co. v. Hawthorne (Tex. Civ. App.) 245 
S. W. 966, 971; Lemnos Broad Silk Works v. Spiegel- 
berg, 217 N. Y. S. 595, 597, 127 Misc. Rep. 855. 

An agent who, in the pursuit of, an independent 
calling, is employed by another to sell property for 
him, and is vested by the latter with the posses- 
sion or control of the property, or authorized to 
receive payment therefor from the purchaser. Civ. 
Code Cal. § 2026; Comp. Laws N. D. 1913, § 6145; 
Comp. Laws S. D. 1929, § 1288; Leland v. Oliver, 
82 Cal. App. 474, 255 P. 775, 777. 

In the old law, one to whom goods are consigned 
to sell by a merchant at a distance from the place 
of sale. Eames v. H. B. Claffin Co. (C. ©. A.) 289 
F. 631, 625. : 

Classification 


Factors are called “domestic” or “foreign” 
according as they reside and do business in 
the same state or country with the principal 
or in a different state or country. A domestic 
factor is sometimes called a “home” factor. 
Ruffner v. Hewitt, 7 W. Va. 585; 1 Term 112; 
4 Maule & 8. 576. 

A “foreign factor,” as understood in marine 
matters, was a person who had charge of 
the cargo to handle it, dispose of it, convert 
it into money, or exchange it for other prop- 
erty, but who had nothing to do with the man- 
agement of the boat when he sailed thereon, 
at which time he was called a “supercargo.” 
Gilchrist Transp. Co. v. Worthington & Sill, 
193 App. Div. 250, 184 N. Y. S. 81, 83; Beawes, 
Lex Merc. 44; Liverm. Ag. 69; 1 Domat, b. 
1, t. 16, § 3, art. 2. 


Synonyms 


A factor differs from a “broker” in that 
he is. intrusted with the possession, manage- 
ment, and control of the goods, (which gives 
him a special property in them,) while a bro- 
ker acts as a mere intermediary without con- 
trol or possession of the property; and fur- 
ther, a factor is authorized to buy and sell 
in his own name, as well as in that of the 
principal, which a broker is not. Commercial 
Inv. Trust v. Stewart, 235 Mich. 502, 209 N. 
W. 660, 661; Sutton & Cummins v. Kiel Cheese 
& Butter Co., 155 Ky. 465, 159 S. W. 950, 951 ; 
Lawrence Gas Co. v. Hawkeye Oil Co., 182 
Iowa, 179, 165 N. W. 445, 446, 8 A. L. R. 192; 
Hidwards.v. Hoeffinghoff (C. C.) 38 F. 641; 
Delafield v. Smith, 101 Wis. 664, 78 N. W. 
170, 70 Am. St. Rep. 938; Graham v. Duck- 
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wall, 8 Bush (Ky.) 12; Slack v. Tucker, 23 
Wall. 330, 23 L. Ed. 143. Factors are also 
frequently called “commission. merchants ;” 
and it is said that there is no difference in 
the meaning of these terins, the latter being 
perhaps more commonly used in America. 
Thompson v. Woodruff, 7 Cold. 410; Duguid 
v. Edwards, 50 Barb. (N. Y) 288; Lyon v. Al- 
vord, 18 Conn. 80. Where an owner of goods 
to be shipped by sea consigns them to the care 
of an agent, who sails on the same vessel, has 
charge of the cargo on board, sells it abroad, 
and buys a return cargo out of the proceeds, 
such agent is strictly and properly a “factor,” 
though in maritime law and usage he is com- 
monly called a “supercargo.” Beawes, Lex 
Merce. 44, 47; Liverm. Ag. 69, 70. 

A factor or commission merchant is one 
who has the actual or technical possession 
of goods or wares of another for sale. A 
“merchandise broker” is one who negotiates 
the sale of merchandise without having it in 
his possession or control. Ife is simply an 
agent with very limited powers; J. M. Robin- 
son, Norton & Co. v. Cotton Factory, 124 Ky. 
435, 99 S. W. 305, 102 S. W. 869, 8 L. R. A, (N. 
S.) 474, 14 Ann. Cas. 802. 

Although a “factor” is in the last analysis 
an agent, the agency is a limited one. Falls 
Rubber Co. v. La Fon (Tex. Civ. App.) 256 
S. W. 577, 579. 

In General 


—Factors’ acts. The name given to several 
English statutes (6 Geo. IV. c. 94; 5 & 6 
Vict. c. 39; 40 & 41 Vict. c. 38) by which a 
factor is‘ enabled to make a valid pledge of: 
the goods, or of any part thereof, to one who 
believes him to be the bona fide owner of the 
goods. Similar legislation is not uncommon in 
the United States. 

In some of the states, the person who is 
elsewhere called “garnishee” or “trustee.” 
See Factorizing Process. 

In Scotch law, a person appointed to trans- 
act business or manage affairs for another, 
but more particularly an estate-agent or one 
intrusted with the management of a landed 
estate, who finds tenants, makes leases, col- 
lects the rents, ete. 


—Judicial factor. In Scotch law. A factor ap- 
pointed by the courts in certain cases where 
it becomes necessary to intrust the manage- 
ment of property to another than the owner, 
as, where the latter is insane or imbecile or 
the infant heir of a decedent. 


FACTORAGE. The wages, allowance, or 


-commission paid to a factor for his services. 


Winne v. Hammond, 37 Ill. 103; 
Thompson, 25 S. W. 346, 120 Mo. 12. 


State F. 


FACTORIZING PROCESS. In American 
law. A process by which the effects of a 
debtor are attached in the hands of a third 
person. A term peculiar to the practice in 
Vermont and Connecticut. Otherwise termed 
“trustee process,” “garnishment,” and proc- 
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ess by “foreign attachment.” Cross v. Brown, 
19 R. I. 220, 33 A. 147; Drake, Attach. § 451. 


FACTORY. 


In English Law and Statutes 


The term includes all buildings and premis- 
es wherein, or within the close or curtilage 
of which, steam, water, or any mechanical 
power is used to move or work any machinery 
employed in preparing, manufacturing, or fin- 
ishing cotton, wool, hair, silk, flax, hemp, jute, 
or tow. So defined by the statute 7 Vict. c. 
15, $ 73. By later acts this definition has 
been extended to various other manufactur- 
ing places. Mozley & Whitley. 

Also a place where a considerable number 
of factors reside, in order to negotiate for 
their masters or employers. Eine. Brit. 


In American Law 


A building or group of buildings appropriat- 
ed to the manufacture of goods, including the 
machinery necessary to produce the goods, 
and the engine or other power by which the 
machinery is propelled; the place where 
workers are employed in fabricating goods, 
wares, or utensils. Cent. Dict.; Mayhew v. 
Hardesty, 8 Md. 479. A structure where some- 
thing is made or manufactured. People v. 
R. F. Stevens Co., 178 App. Div. 306, 165 
N. Y. S. 39. l 

Any mill, workshop, or any manufacturing 
or business establishment, and all buildings, 
sheds, structures, or other places used for 
or in connection therewith where one or more 
persons are employed at labor. Labor Law 
N. Y. (Consol. Laws, c. 31) § 2, as amended by 
Laws 1915, c. 650. 


Under such statute, the term includes a machine 
shop; People v. Transit Development Co., 165 N. 
Y. S. 114, 115, 178 App. Div. 288; and a theatrical 
company; Ursprung v. Winter Garden Co., 169 
N. Y. S. 738, 745, 188 App. Div. 718; but not a 
butcher shop; O’Connor v. Webber, 219 N. Y. 439, 
14 N. E. 799. 


Any premises where steam, water, or oth- 
er mechanical power is used in the aid of 
any manufacturing process without reference 
to whether it is inclosed in a building. Casey 
v. Barber Asphalt Paving Co. (C. C. A.) 202 F. 
1, 5. 


An undertaking in which the business of work- 
ing at commodities is carried on with power-driven 
machinery. Workmen’s Compensation Act (Rem. 
Code Wash. 1915, §§ 6604—2, 6604-3); Gowey v. 
Seattle Lighting Co., 108 Wash. 479, 184 P. 339, 


Any premises wherein power is used in manufac- 


turing, making, altering, or adapting articles for 
the purpose of trade or gain. Workmen’s Compen- 
sation Law, Laws Kan. 1911, c. 48, § 9, as amended 
by Laws Kan. 1913, c. 216; Menke v, Hauber, 99 
Kan. 171, 160 P. 1017, 1018. See, also (under the 
Kansas Factory Act [Gen. St. 1915, § 5892 (St. 1931, 
$ 44—107)1), Jefferies v. Farmers’ Union Co-op. Mer- 
eantile & Elevator Co., 102 Kan. 811, 176 P. 631 
(grain elevator). 

The word does not necessarily mean a single 
building or edifice, but may apply to several, where 


FACTUM 


they are used in connection with each other, for 
a common purpose, and-stand together in the same — 
inclosure. Liebenstein v. Insurance Co., 45 FN. 
303. And see Insurance Co. ¥. Brock, 57 Pa. 82; 
Hernischel v. Texas Drug Co., 26 Tex. Civ. App. 
1, 61 S. W. 419; Schott v. Harvey, 105 Pa. 227, 51 
Am. Rep. 201; Amberg v. Kinley, 214 N. Y. 531, 
108 N. E. 830, 833, L. R. A. 1915E, 519. 


In Scotch Law 


A species of contract or employment which 
falls under the general designation of “agen- 
ey,” but which partakes both of the nature 
of a mandate and of a bailment of the kind 
called “locatio ad operandum.” 1 Bell, Comm. 
259. 


FACTORY ACTS. Laws enacted for the pur- 
pose of regulating the hours of work, and the 
sanitary condition, and preserving the health 
and morals, of the employés, and promoting 
the education of young persons employed at 
such -labor. 


FACTORY PRICES. The prices at which 
goods may be bought at the factories, as dis- 
tinguished from the prices of goods bought 
in the market after they have passed into the 
hands of third persons or shop-keepers. 
Whipple v. Levett, 3 Mason, 90, Fed. Cas. No, 
17,518. . 


Facts cannot lie. 18 How. State Tr. 1187; 17 
How. State Tr. 1430; but see Best, Ev. 587. 


FACTUM. Lat. 


In Old English Law 


A deed; a person’s act and deed. A cul- 
pable or criminal act; an act not founded in 
law. Anything stated or made certain; a 
deed of conveyance; a written instrument un- 
der seal: called, also, charta. Spelman; 2 
Bla. Comm. 295. 

A fact; a circumstance; particularly a 
fact. in evidence. Bract. fol. 1b. Factum 
probandum (the fact to be proved). 1 Greenl. 
Hy. § 18. 

In Testamentary Law 


The execution or due execution of a will. 
The factum of an instrument means not bare- 
ly the signing of it, and the formal publica- 
tion or delivery, but proof that the party well 
knew and understood the contents thereof, 
and did give, will, dispose, and do, in all 
things, as in the said will is contained. 
Weatherhead v. Baskerville, 11 How. 354, 13 
L. Ed. 717. 

In the Civil Law 


Fact; a fact; a matter of fact, as distin- 
guished from a matter of law. Dig. 41, 2, 1, 3. 


In French Law 


A memoir which contaius concisely set 
down the fact on which a contest has hap- 
pened, the means ou which a party fcunds his 
pretensions, with the refutation of the means 
of the adverse party. Vicat. 


FACTUM 


In Old European Law 


A portion or allotment of land ; 
called a hide, bovata, etc. Spelman. 


otherwise 


Factum a judice quod ad ejus officium non spec- 
tat non ratum est. An action of a judge which 
relates not to his office is of no force, Dig. 
50, 17, 170; 10 Coke, 76; Broom, Max. 93, n. 


Factum cuique suum non adversario, nocere 
debet. Dig. 50, 17, 155. A party’s own act 
should prejudice himself, not his adversary. 


Factum infectum fieri nequit. A thing done 
cannot be undone. 1 Kames, Eq. 96, 259. 


FACTUM JURIDICUM. A juridical fact. 
Denotes one of the factors or elements con- 
stituting an obligation. 


Factum negantis nulla probatio sit. Cod. 4, 
19, 23. There is no proof incumbent upon 
him who denies a fact. 


“Factum” non dicitur quod non perseverat. 
That is not called a “deed” which does not 
continue. operative. That is not said to be 
done which does not last. 5 Coke, 96; Shep. 
Touch., Preston ed. 391. 


FACTUM PROBANDUM. Lat. In the law 
of evidence. The fact to be proved; a fact 
which is in issue, and to which evidence is 
to be directed. 1 Greenl. Ev. § 13. 


FACTUM PROBANS. A probative or eviden- 
tiary fact; a subsidiary or connected fact 
tending to prove the principal fact in issue; 
a piece of circumstantial evidence. 


Factum unius alteri noceri non debet. Co. Litt. 
15%. The deed of one should not hurt an- 
other. 


Facultas probationum non est angustanda. The 
power of proofs [right of offering or giving 
testimony] is not to be narrowed. 4 Inst. 279. 


FACULTIES. In the law cf divorce. The 
capability of the husband to render a support 
to the wife in the form of alimony, whether 
temporary or permanent, ineluding not only 
his tangible property, but also his income 
and his ability to earn money. 2 Bish. Mar. 
& Div. § 446; Lovett v. Lovett, 11 Ala. 763; 
Wright v. Wright, 3 Tex. 168; Fowler v. 
Fowler, 61 OKl. 280, 161 P. 227, 230, L. R. A. 
1917C, 89. See Allegation of Faculties. 


FACULTIES, COURT OF. In English ec- 
clesiastical law. A jurisdiction or tribunal 
belonging to the archbishop. It does not hold 
pleas in any Suits, but creates rights to pews, 
monuments, and particular places, and modes 
cf burial. It has also various powers under 
25 Hen. VIII. c. 21, in granting licenses of 
different descriptions, as a license to marry, 
a faculty to erect an organ in a parish church, 
to level a church-yard, to remove bodies pre. 
viously buried. - 4 Inst. 337. 


deadly hostility; deadly feud. 
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FACULTIES, MASTER OF THE. An official 
in the archdiocese of Canterbury who grant- 
ed dispensations. 4 Inst. 337. See Arches 
Court. 


FACULTY. 


In Ecclesiastical Law 
A license or authority; a privilege granted 
by the ordinary to a man by favor and indul- 
gence to do that which by law he may not do; 
€. g., to marry without banns, to erect a mon- 
ument in a church, ete. Termes de la Ley. 


Faculties are of two kinds: first, when the grant 
is to a man and his heirs in gross; second, when 
it is to a person and his heirs as appurtenant to a 
house which he holds in the parish; 1 Term 429, 
432; 12 Co, 106. 

In Scotch Law 


A power founded on consent, as distin- 
guished from a power founded on property. 
2 Kames, Eq. 265. 


FACULTY OF A COLLEGE. The corps of 
professors, instructors, tutors, and lecturers. 
To be distinguished from the board of trus- 
tees, who constitute the corporation. 


FACULTY OF ADVOCATES. The college or 
society of advocates in Scotland. 


FADERFIUM. In old English law. A mar- 
riage gift coming from the father or brother 
ef the bride. Spelman. 


F/EDER-FEOH. In old English law. The 
portion brought by a wife to her husband, 
and which reverted to a widow, in case the 
heir of her deceased husband refused his con- 
sent to her second marriage: i. e., it reverted 
to her family in case she returned to them. 
Wharton. 


FAESTING-MEN. Approved men who were 
strong-armed; habentes homines or rich men, 
men of substance; pledges or bondsmen, who, 
by Saxon custom, were bound to answer for 
each other’s good behavior. Cowell; Du. 
Cange. 


FAGGOT. A badge worn in popish times by 
persous who had recanted and abjured what. 
was then adjudged to be heresy, as an emblem 
of what they had merited. Cowell. 


FAGGOT VOTE. A term applied to votes 
manufactured by nominally transferring land 
to persons otherwise disqualified from voting 
for members of parliament. A faggot vote 
occurs where a man is formally possessed of 
a right to vote for members of parliament, 
without possessing the substance which the 
vote should represent; as if he is enabled to 
buy a property, and at the same moment 
mortgage it to its full value for the mere 
sake of the' vote. See 7 & 8 Wm. IIT. c. 25, 
$ 7. Wharton. 


FAIDA. In Saxon law. Malice; open and 


The word des- 
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ignated the enmity between the family of a 
murdered man and that of his murderer, 
which was recognized, amcng the Teutonic 
peoples, as justification for vengeance taken 
by any one ‘of the former upon any one of the 
latter. Du Cange; Spelman. 


FAIL. To leave unperformed; to omit; to 
neglect; to be wanting in action. Howell v. 
Lamberson, 149 Ark, 183, 231 S. W. 872, 873; 
A. Widemann Co. v. Digges, 21 Cal. App. 342, 
131 P. 882, 883; Ginnochio v. Hydraulic Press 
Brick Co. (D. C.) 266 F. 564, 569. The term 
may imply an opportunity to act. Worthing- 
ton Pump & Machinery Corporation y. City of 
Cudahy, 182 Wis. 8, 195 N. W. 717. 


The difference between “fail” and “refuse” is 
that the latter involves an act of the will, while 
the former may be an act of inevitable necessity. 


Taylor v. Mason, 9 Wheat. 344, 6 L. Ed. 101. See 
Stallings v. Thomas, 55 Ark. 326, 18 S$. W. 184; 
Telegraph Co. vy. Irvin, 27 Ind. App. 62, 59 N. B. 


327; Persons v. Hight, 4 Ga. 497, 

The words ‘fail to comply,” however, have in 
general the same operation in law as the words ‘“‘re- 
fuse to comply.” Ginnochio v. Hydraulic Press 
Brick Co. (D. C.) 266 F. 564, 569. 
tion in an indictment that defendant “failed and 
refused” to comply with a statute should not be 
expanded to carry the implication that there was a 
deliberate, intentional, and inexcusable refusal, es- 
pecially where the indictment is not good without 
such expansion. Mackey v. U. S. (C. ©. A.) 290 F. 
18, 21. 


Involuutarily to fall short of success or 
the attainment of one’s purpose. See Cobb v. 


Morrison, 197 Ala. 550, 73 So. 42; Pennsyl- ` 


vania Co. v. Good, 56 Ind. App. 562, 103 N. I. 
672, 673. 

To lapse, as a legacy which has never 
vested or taken effeet. Sherman v. Richmond 
Hose Co., No, 2, 230 N. Y. 462, 130 N. E. 613, 
615. 

To become insolvent and unable to meet 
one’s obligations as they mature. Davis v. 
Campbell, 3 Stew. (Ala.) 821; Mayer v. Lier- 
mann, 16 Fed. Cas. 1,242. 


FAILING CIRCUMSTANCES. Insolvency, 
that is, the lack of sufficient assets to pay 
one’s debts. Brown v. State, 71 Tex. Cr. R. 
353, 162 S. W. 339, 346. A pcrson (or a cor- 
poration or institution) is said to be in fail- 
ing circumstances when he is about to fail, 
that is, when he is actually insolvent and is 
acting in contemplation of giving up his busi- 
ness because he is unable to carry it on. Ap- 
peal of Millard, 62 Conn. 184, 25 A. 658; Utley 
v. Smith, 24 Conn. 310, 68 Am. Dec. 168; 
Dodge v. Mastin (C. C.) 17 F. 663. 


FAILING OF RECORD. When an action is 
brought against a person who alleges in his 
plea matter of record in bar of the action, and 
avers to prove it by the record, but the plain- 
tiff saith nul tiel record, viz., denies there is 
any such record, upon which the defendant 
has a day given him by the court to bring it 
in, if he fail to do it, then he is said to fail 


And an allega- . 


FAILURE OF ISSUE ~ 


ef his record, and the plaintiff is entitled to 
sign judgment. Termes de, la Ley. 


FAILLITE. In French law. Bankruptcy; 
failure; the situation of a debtor who finds 
himself unable to fulfill his engagements. 
Code de Com. arts. 442, 580; Civil Code La. 
art. 3556, No. 11; 3 Massé, Droit Comm. 171; 
Guyot, Répert. 


FAILURE. In a general sense, deficiency, 
want, or lack; ineffectualness; inefficiency as 
measured by some legal standard; an unsuc- 
cessful attempt. White v. Pettijohn, 28 N. 
C.55; State v. Butler, 81 Minn. 103, 883 N. W. 
483; Andrews v. Keep, 88 Ala. 317; In re 
Moore, 79 Ind. App. 470, 138 N. E. 788. 


In legal parlance, the neglect of any duty may be 
a “failure.” See Christhilf vy. City of Baltimore, 
152 Md, 204, 136 A. 527, 528; Washington v, State, 
22 Okl. Cr. 69, 209 P. 967, 968. Compare, however, 
In re Green, 192 Cal. 714, 221 P. 908, 905. But to 
constitute a statutory offense, such as the failure 
to work on public roads, the term may imply will- 
fulness and the absence of sufficient excuse. Jones 
v. State, 7 Ala. App. 180, 62 So. 306, 307. 


In commercial law, the suspension or abai- 
donment of business by a merchant, manufac- 
turer, bank, etc., in consequence of insolvency. 
American Credit Indemnity Co. v. Carrolton 
Furniture Mfg. Co., 95 F. 115, 36 C. C. A. 671; 
Terry v. Calman, 18 8. C. 220; Boyce v. 
Ewart, 1 Rice (S. C.) 126; State v. Lewis, 42 
La. Anu. 847, & So. 602. 

See Fail. 


FAILURE OF CONSIDERATION. As ap- 
plied to notes, contracts, conveyances, etc., 
this term does not mean a want of considera- 
tion, but implies that a consideration, orig- 
inally existing and good, has since become 
worthless or has ceased to exist or been ex- 
tinguished, partially or entirely. Shirk v. 
Neible, 156 Ind. 66, 59 N. E. 281, 83 Am. St. 
Rep. 150; Crouch v. Davis, 23 Grat. (Va.) 75; 
Williamson v. Cline, 40 W. Va. 194, 20 S. E. 
920. 


FAILURE OF EVIDENCE. Jndicially speak- 
ing, a total “failure of evidence’ means not 
only the utter absence of all evidence, but it 
also means a failure to offer proof, either 
positive or inferential, to establish one or 
more of the many facts, the establishment of 
all of which is indispensable to the finding 
of the issue for the plaintiff. Cole v. Hebb, 
7 Gill & J. (Md.) 28. 


FAILURE OF ISSUE. The failure at a fixed 
time, or the total extinction, of issue to take 
an estate limited over by an executory devise. 
A definite failure of issue is when a precise 
time is fixed by the will for the failure of 
issue, as in the case where there is a devise 
to one, but if he dies without issue or lawful 
issue living at the time of his death, etc. An 
indefinite failure of issue is the period when 
the issue or descendants of the first taker 
shall become extinct, and when there is no 


FAILURE OF JUSTICE 


longer any issue of the issue of the grantee, 
without reference to any particular time or 
any particular event. 4 Kent, Comm. 275; 
Huxford v. Milligan, 50 Ind. 546; Vaughan 
v. Dickes, 20 Pa, 514; Parkhurst v. Harrower, 
142 Pa. 432, 21 A. 826, 24 Am. St. Rep. 507; 
Hackney v. Tracy, 187 Pa. 53, 20 A. 560; 
Woodlief v. Duckwall, 19 Ohio Cir. Ct. R. 564. 


FAILURE OF JUSTICE. The defeat of a 
particular right, or the failure of reparation 
for a particular wrong, from the lack or in- 
adequacy of a legal remedy for the enforce- 
ment of the one or the redress of the other. 
The term is also colloquially applied to the 
miscarriage of justice which occurs when 
the result of a trial is so palpably wrong as to 
shock the moral sense. 


FAILURE OF PROOF. In this phrase, tlic 
word “failure” is of broader significance than 
either “want” or “lack.” State v. Davis, 154 
La. 295, 97 So. 449, 456. As used in a statute 
authorizing dismissal of suit without preju- 
dice on account of failure of proof, the term 
does not mean failure to convince the court 
by preponderance of evidence, but failure 
to make prima facie case. Crim v. Thomp- 
son, 112 Or. 399, 229 P. 916, 920; Wolke v. 
Schmidt, 112 Or. 99, 228 P. 921, 923. Under 
a statute pertaining to variance, a “failure of 
proof” results when the evidence offered so 
far departs from the cause of action pleaded 
that it may be said fairly that the allega- 
tions of the pleading in their general scope 
and meaning are unproved. E. B. Ryan Co. 
v. Russell, 52 Mont. 596, 161 P. 307, 308; 
Chealey v. Purdy, 54 Mont. 489, 171 P. 926, 
927; Nelson v. Dowgiallo, 73 Or. 342, 148 P. 
924, 925. 


FAILURE OF RECORD. Failure of the de- 
fendant to produce a record which he has al- 
leged and relied on in his plea. 

See Failing of Record. 


FAILURE OF TITLE. The inability or fail- 
ure of a vendor to make good title to the 
whole or a part of the property which he has 
contracted to sell. See Alger-Sullivan Lum- 
ber Co. v. Union Trust Co., 207 Ala. 138, 92 
So, 254, 257. 


FAILURE OF TRUST. The lapsing or non- 
efficiency of a proposed trust, by reascn of 
the defect or insufficiency of the deed or in- 
strument creating it, or on account of illegal- 
ity, indefiniteness, or other legal impediment, 


FAILURE TO MAKE DELIVERY. In the 
law of carriers, and as used in the Carmack 
amendment of June 29, 1906 (34 Stat. at L. 
593, chap. 3591), to the act of February 4, 
1887 (24 Stat. at L. 379, chap. 104, 49 USCA 
§ 20), § 20, this phrase is fully adequate to 
cover all cases where the delivery has not 
been made as required. Kahn v. American 
Railway Express Co., 88 W. Va. 17, 106 S. E. 
126, 128; Watts yv. Southern Ry.. Ço, 189 8. 
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C. 516, 188 S. E. 290, 298; Chicago, R. I. & 
P. Ry. Co. v. McElreath, 69 Okl. 9, 169 P. 
628, 630, L. R. A. 1918C, 425; Georgia, F. & A. 
Ry. Co. v. Blish Milling Co., 36 S. Ct. 541, 
543, 241 U. 5. 190, 60 L. Ed. 948. 


FAINT (or FEIGNED) ACTION. In old 
English practice. An action was so called 
where the party bringing it had no title to 
recover, although the words of the writ were 
true; a false action was properly where the 
words of the writ were false. Litt. § 689; Co. 
Litt. 361. 


FAINT PLEADER. A fraudulent, false, or 
collusive manner of pleading to the decep- 
tion of a third person. 


FAIR, x. In English law. A greater species 
of market; a privileged market. Cowell; 
Cunningham, Law Dict. It is an incorporeal 
hereditament, granted by royal patent, or es- 
tablished by prescription presupposing a 
grant from the crown. . 

A public mart or place of buying or selling. 
1 Bla. Comm. 274, 


Though etymologically signifying a market for 
buying and selling exhibited articles, it includes 
a place for the exhibition of agricultural and me- 
chanical products. State v. Long, 48 Ohio St. 509, 
28 N. E. 1088. 

A fair ig usually attended by a greater concourse 
of people than a market, for the amusement of 
whom various exhibitions are gotten up. McCul- 
loch, Comm. Dict.; Wharton, Dict. 

A fair is a franchise which is obtained by a grant 
from the crown. 2d Inst, 220; 3 Mod. 123; 1 Ld. 
Raym. 341; 2 Saund. 172; 1 Rolle, Abr. 106; Tom- 
lin; Cunningham, Law Dict. 

In the earlier English law, the franchise to hold 
a fair conferred certain important privileges; and 
fairs, as legally recognized institutions, possessed 
distinctive legal characteristics. Most of these priv- 
ileges and characteristics, however, are now obso- 
lete. In America, fairs, in the ancient technical 
sense, are unknown, and, in the modern and popu- 
lar sense, they are entirely yoluftary and non-legal, 
and transactions arising in or in connection with 
them are subject to the ordinary rules governing 
sales, etc. 


FAIR, adj. Just; equitable; even-handed ; 
equal, as between conflicting interests. 


FAIR ABRIDGMENT. In copyright law. An 
abridgment consisting not merely in the ar- 
rangement of excerpts, but one involving real 
and substantial condensation of the materials 
by the exercise of intellectual labor and judg- 
ment. Folsom v. Marsh, 9 Fed. Cas. 345. 


FAIR AND FULL EQUIVALENT FOR LOSS. 


The same as a full and perfect equivalent. 
Fonticello Mineral Springs Co. v. City of 
Richmond, 147 Va. 355, 137 S. E. 458, 460. 


FAIR AND PROPER LEGAL ASSESSMENT. 
Such as places the value of property on a 
fair, equal, and uniform basis with other 
droperty of like character and value through- 
out the county and state. Edward Hines Yel- 
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low Pine Trustees v. Knox, 144 Miss. 560, 108 
So. 907, 911. g 


FAIR AND REASONABLE CONTRACT. 
One which, when made with an infant, must 
not be one wasting the infant's estate, but 
must be a provident one, advantagecus to 
the minor. Berglund v. American Multigraph 
Sales Co., 185 Minn. 67, 160 N. W. 191, 193. 


FAIR AND REASONABLE VALUE. This 
phrase in a statute imposing a tax on prop- 
erty means the best price obtainable at a 
voluntary sale, to be paid at once in money, 
aud excluding any additional amount that 
might be had were credit or terms allowed. 
State v. Woodward, 208 Ala. 31, 98 So. 826. 


FAIR CASH VALUE. Ordinarily the “fair 
cash value,” of property, as the basis for an 
assessment for taxation, is the fair market 
value of the property at the time of the as- 
sessnient, expressed in the price which some 
one will pay for it in open market. Donovan 
v. City of Haverhill, 247 Mass. 69, 141 N. E. 
564, 565, 30 A. L. R. 358. It is ascertained by 
a consideration of all elements making it at- 
tractive for valuable use to one under: no 
compulsion to purchase, but yet willing to 
buy for a fair price, attributing to each ele- 
ment of value the amount it adds to the price 
likely to be offered by such a buyer. Massa- 
chusetts General Hospital v. Inhabitants of 
Belmont, 283 Mass. 150, 124 N. E. 21, 26. 
The phrase is practically synonymous with 
“reasonable value,” and “actual cash value,” 
meaning the fair or reasonable cash price for 
which the property can be sold on the market. 
Montesano Tamber & Mfg. Co. v. Portland 
Iron Works, 94 Or. 677, 186 P. 428, 482; State 
v. Woodward, 208 Ala. 31, 98 So. 826, 827. 


FAIR COMMENT, A term used in the law 
of libel, applying to statements made by a 
writer in an honest belief of their truth, re- 
lating to official acts, even though the state- 
ments are not true in fact. People v. Heb- 
bard, 96 Misc. 617, 162 N. Y. S. 80, 92. In g 
privileged communication the words used, if 
defamatory and libelous, are excused, while 
in “fair comment” the words are not a defam- 
ation and not libelous. Van Lonkhuyzen v, 
Daily News Oo., 203 Mich. 570, 170 N. W. 93, 
99. 


FAIR CONSIDERATION. In bankruptcy 
law. One which is honest or free from suspi- 
cion, or one actually valuable, but not neces- 
sarily adequate or a full equivalent. Myers 
v. Fultz, 124 Iowa, 487, 100 N. W. 351, 


FAIR DAMAGES are something more than 
nominal damages; and are even more than 
such damages as would compensate for in- 
jury suffered. Gurfein v. Howell, 142 Va. 
197, 128 S. E. 644, 646. 


FAIR HEARING. Fair hearing of an alien’s 
right to enter the United States means a 


FAIR SALE 


hearing before the immigration officers in ac- 
cordance with the fundamental principles 
that inhere in due process of law, and implies 
that the alien shall not only have a fair op- 
portunity to present evidence in his favor, 
but shall be apprised of the evidence against 
him, so that at the conclusion of the hearing 
he may be in a position to know all of the 
evidence on which the matter is to be decid- 
ed; it being not enough that the immigration 
officials meant to be fair. Ex parte Pctkos 
(D. C.) 212 F. 275, 277. See, also, Ex parte 
Keisuki Sata (D. C.) 215 F. 173, 176. 


FAIR KNOWLEDGE OR SKILL. A reason- 
able degree of knowledge or measure of skill. 
Jones v. Angell, 95 Ind, 382. 


FAIR ON ITS FACE. A process fair on its 
face does not mean that it must appear to 
be perfectly regular or in all respects in ac 
cord with proper practice and after the most 
approved form, but that it shall apparently 
be process lawfully issued and such ag the 
officer may lawfully serve, and a process is 
fair on its face which proceeds from a court, 
magistrate, or body having authority of law 
to issue process of that nature and which is 
legal in form and on its face contains noth- 
ing to notify or fairly apprise the officer that 
it is issued without authority. Brown v. 
Hadwin, 182 Mich. 491, 148 N. W. 693, L. R. 
A. 19153B, 505. 


FAIR-PLAY MEN. A local irregular tribunal 
which existed in Pennsylvania about the year 
1769, as to which see Serg. Land Laws Pa. 
77; 2 Smith, Laws Pa. 195. 


FAIR PLEADER. See Beau-pleader. 


FAIR PREPONDERANCE. In the law of 
evidence. Such a superiority of the evidence 
on one side that the fact of its outweighing 
the evidence on the other side can be per- 
ceived if the whole evidence is fairly con- 
sidered. Bryan v. Railroad Co., 63 Iowa, 464, 
19 N. W. 295; State v. Grear, 29 Minn. 225, 
13 N. W. 140; City Bank’s Appeal, 54 Conn. 
274, 7 A. 548. A “clear” preponderance. M. 
E. Smith & Co. v. Kimble, 88 8. D. 511, 162 
N. W. 162, 163. The probability of truth; In 
re Oliver’s Will, 126 Misc. 511, 214 N. Y. S. 
154, 166; not necessarily the largest number 
of witnesses; Schargel v. United Electric 
Light & Power Co., 127 Misc. 24, 215 N. Y. S. 
217, 218; Verdi v. Donahue, 91 Conn. 448, 
99 A. 1041, 1043. 


FAIR RENT. A reasonable rent. Shapiro v. 
Goldstein, 113 Misc. 258, 185 N. Y. S. 234. 


FAIR SALE. In foreclosure and other ju- 
dicial proceedings, this means a sale conduct- 
ed with fairness and impartiality as respects 
the rights and interests of the parties affect- 
ed. Lalor v. McCarthy, 24 Minn. 419. A sale 
at a price sufficient to warrant confirmation 
or approval when it is required, 


FAIR TRIAL 


FAIR TRIAL. One conducted according to 
due course of law; a trial before a competent 
and impartial jury. Railroad Co. v. Cook, 
37 Neb, 435, 55 N. W. 943; Railroad Co. v. 
Gardner, 19 Minn. 136 (Gil. 99), 18 Am. Rep. 
334. Defendant has a “fair and impartial 
trial” where opportunity is given him to ob- 
ject and except to what is done to his preju- 
dice upon the trial. State v. Burns, 181 Iowa, 
1098, 165 N. W. 346, 347. A fair and impar- 
tial trial by a jury of one’s peers contemplates 
counsel to look after one’s defense, compul- 
sory attendance of witnesses, if need be, and 
a reasonable time in the light of all prevailing 
circumstances to investigate, properly pre- 
pare, and present the defense. Christie v. 
State, 94 Fla. 469, 114 So. 450, 451. A full 
and fair trial, required in order that a for- 
eign judgment against a citizen be accorded 
credit in the courts of the United States, 
means not a summary proceeding, though 
sanctioned by the law of the forum, but an 


opportunity to be heard on the proof, where 


it is apparent that the cause involves ques- 
tions of fact, and to have it considered by an 
unprejudiced court. Banco Minero y. Ross, 
172 8. W. 711, 714, 106 Tex. 522. 


FAIR VALUATION. The term “fair valua- 
tion” as used in Bankr. Act July 1, 1898, c. 
‘541, 30 Stat. 544 (11 USCA § 1 et seq.), means 
the present market value of property and the 
value that the debtor might realize thereon 
if permitted to continue in business. Arnold 
v. Knapp, 75 W. Va. 804, 84 S. E. 895, 899. 
The fair market value, or the value that can 
be made promptly effective by the owner of 
the property for payment of debts; In re 
Sedalia Farmers’ Co-op, Packing & Produce 
Co. (D. C.) 268 F. 898, 900; or the fair cash 
value of the property as between one who 
wants to sell and one who wants to buy. 
Grandison v. National Bank of Commerce of 
Rochester (C. C. A.) 231 F. 800, 804. Where 
no definite market value can be established 
and expert testimony must be relied on, fair 
yaluation is the amount which the property 
ought to give to a going concern as a fair re- 
turn, if sold to some one who is willing to 
purchase under ordinary selling conditions. 
In re Kobre (D. C.) 224 F. 106, 117. The term 
is not synonymous with “salable value.” In 
re Crystal Ice & Fuel Co. (D. C.), 283 F. 1007, 
1009. 


FAIR VALUE. The “fair value” of a public 
utility’s physical property, for rate purposes, 


is the cost of reproduction, less depreciation R 


at time in question, whether more or less than 
original cost. Citizens’ Gas Co, of Hannibal 
v. Public Service Commission of Missouri (D. 
C.) 8 F.(2d) 632, 633. In determining deprecia- 
tion, “fair value” implies consideration of 
all factors material in negotiating sale and 
purchase of property, such as wear, decay, de 
tericration, obsolescence, inadequacy, and re- 
dundancy. Idaho Power Co. v. Thompson (D. 
©.) 19 F.(2d) 547, 566.. A “fair value” for rate 
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making is not the value for exchange, but 
such a value found after considering all 
relevant facts as will give the public utility a 
reasonable return and the public a reasonable 
rate. It is one which will enable the public 
utility to realize the expense of operating and 
keeping up its road and meeting its financial 
obligations for investments with a reasonable 
excess for dividends and ordinary contingen- 
cies. City of Rochester v. New York State 
Rys., 127 Mise. 766, 217 N. Y. S. 452, 458. 
Within a Revenue Act levying an excise tax 
on corporations measured by the fair value 
of their capital stock, “fair value” is the 
exact equivalent of “actual value.” Central 
Union Trust Co. of New York v. Edwards (C. 
©. A.) 287 F. 324, 327. In a contract by a city 
to purchase a waterworks plant at “fair and 
equitable value,” the amount is to be deter- 
mined not by capitalization of the earnings 
nor limited to the cost of reproducing the 
plant, but allowance should be made for the 
additional value created by connection with 
and supply of buildings, although the com- 
pany did not owu the connections. National 
Waterworks Co. v, Kansas City, 10 C. C. A. 
653, 62 F. 863. 


FAIRLY. Justiy; rightly. With substantial 
correctness. Reasonably. Conway v. Robin- 
son, 216 Ala. 495, 113 So. 531, 533. Equitably. 
Satcher v. Satcher’s Adm’r, 41 Ala. 40, 91 
Am. Dec. 498. “Fairly merchantable” con- 
veys the idea of mediocrity in quality, or 
something just above it. Warner v. Ice Co., 
74 Me. 479. 


“Fairly” is not synonymous with “truly,” and 
“truly” should not be substituted for it in a com- 
missioner’s oath to take testimony fairly. Lan- 
guage may be truly, yet unfairly, reported; that 
is, an answer may be truly written down, yet in a 
manner conveying a different meaning from that in- 
tended and conveyed. And language may be fairly 
reported, yet not in accordance with strict truth. 
Lawrence v. Finch, 17 N. J. Eq. 234. 


FAIRWAY. The middle and deepest or most 
navigable channel. Water on which vessels 
of commerce. habitually move; Horst v. Co- 
lumbia Contract Co., 89 Or. 344, 174 P. 161, 
163; the word “thalweg,” from which it is 
apparently derived, having reference more 
particularly to navigable channels as bound- 
aries; Johnnsson v. American Tugboat Co., 
85 Wash. 212, 147 P. 1147. See Thalweg. 


FAIT. L., Fr. Anything done. A deed; act; 
fact. 
A deed lawfully executed. Com. Dig. 
Feme (or Femme) de fait. A wife de facto. 


FAIT ENROLLE,. A deed enrolled, as a bar- 
gain and sale of freeholds. 1 Keb. 568. 

FAIT JURIDIQUE. In French law. A jurid- 
ical fact. Ome of the factors or elements con- 
stitutive of an obligation. 

FAITH. . Confidence; credit; reliance. Thus, 
an. act may be said to be done “onthe faith” 
of certain representations, 


TAT. 


Belief; credence; trust.. Thus, the consti- 
tution provides that “full faith and credit” 
shall be given to the judgments of each state 
in the courts of the others. 

Purpose; intent; sincerity; state of knowl- 
edge or design. This is the meaning of the 
word in the phrases “good faith’ and “bad 
faith.” . 
In Scotch Law 


A solemn pledge; an oath. “To make faith” 
is to swear, with the right hand uplifted, that 
one will declare the truth, 1 Forb. Inst. pt. 4, 
p. 235. 


FAITHFULLY. ‘Truthfully, sincerely, accu- 
rately. Kansas City, M. & O. R. Co., of Texas, 
v. Whittington & Sweeney (Tex. Civ. App.) 
153 S. W. 689, 690. As used in bonds of pub- 
lic and private officers, this term imports not 
only honesty, but also a punctilious discharge 
of all the duties of the office, requiring com- 
petence, diligence, and attention, without 
any malfeasance or nonfeasance, aside from 
mere mistakes. State v. Chadwick, 10 Or. 
468; Hoboken v. Evans, 31 N. J. Law, 343; 
Harris v. Hanson, 11 Me. 245; American Bank 
v. Adams, 12 Pick. (Mass.) 306; Union Bank 
v. Clossey, 10 Johns. (N. Y.) 278. Diligently, 
and without unnecessary delay;—not synony- 
mous with “fairly” or “impartially.” Den V. 
Thompson, 16 N. J. Law, 72, 73. 


dam, 


FAITOURS. Idle persons; idle livers; vaga- 
bonds. Termes de la Ley; Cowell; Blount; 
Cunningham, Law Dict. 


FAKE. To make or construct. A “faked 
alibi” is a made, manufactured, or false alibi. 
U. S. v. Heitler (D. C.) 274 F. 401, 409. 


FAKIR. A term applied among the Moham- 
medans to a kind of religious ascetic or beg- 
gar, whose claim is that he “is in need of 
mercy, and poor in the sight of God, rather 
than in need of worldly assistance.” Hughes, 
Dict. of Islam. Sometimes spelled Faqucer 
or Fakeer. It is commonly used in English to 
designate a person engaged in some useless 
or dishonest business. Fake is also so used 
and also to designate the quality of such busi- 
ness. 


A street peddler who disposes of worthless wares, 
or of any goods above their value, by means of any 
false representation, trick, device, lottery, or game 
of chance. Mills’ Ann, St. Colo. § 1400 (Comp. 
Laws 1921, § 6861). i 


FALANG. 
close coat. 


In old English law. 
Blount. 


A jacket or 


FALCARE. 


ows laid in for hay. A customary service to 
the lord by his inferior tenants. Kennett, 
Gloss. ` 

` Faleata, grass fresh mown, and laid in 
swaths. That which was mowed. Kennett, 
Gloss; Cowell; Jacobs. 

Falcatio, a mowiug. Bract, fols. 356, 230. 


In old English law. ‘To mow. 
Faleare prata, to mow or cut grass in mead- 


FALDISDORY © 


Falcator, a mower; a servile tenat who 
performed the labor of mowing. : 

Faleatura, a day’s mowing. Falcatura una.. 
Once mowing the grass. . 

Jus falcandi, the right of cutting wood. 
Bract. fol. 231. 


FALCIDIA. In Spanish law. The Falcidian 
portion; the portion of an inheritance which 
could not be legally bequeathed away from 
the heir, viz., one-fourth. 


FALCIDIAN LAW. In Roman law. A law 
on the subject of testamentary disposition, en- 
acted by the people during the reign of Au- 
gustus, in the year of Rome 714, on the prop- 
esition of the tribune Falcidius. By this law, 
the testator’s right to burden his estate with 
legacies was subjected to an important restric- ` 
tion. It prescribed that no one could be- 
queath more than three-fourths of his prop- 
erty in legacies, and that the heir should have 
at least one-fourth of the estate, and that, 
should the testator violate this prescript, the 
heir may have the right to make a proportion- 
al deduction from each legatee, so far as nec- 
essary. Mackeld. Rom. Law, § 771; Inst. 2, 
22, 

A similar principle exists in Louisiana. See 
Legitime. In some of the states the statutes 
authorizing bequests and devises to charitable 
corporations limit the amount which a testa- 
tor may give,‘to a certain fraction of his es- 
tate. 


FALCIDIAN PORTION. That portion of a. 
testator’s estate which, by the Falcidian law, 
was required to he left to the heir, amoynting 
to at least one-fourth. 


FALD, or FALDA. A sheep-fold. Cowell. 


FALDA. Span. In Spanish law. The slope 
or skirt of a hill. Fossat v. United States, 2 
Wall. 673, 17 L. Ed. 739. 


FALDÆ CURSUS. In old English law. A 
fold-course; the course (going or taking 
about) of a fold. Spelman. 

A sheep walk, or feed for sheep. 2 Vent. 
189. 


FALDAGE. The privilege which anciently 
several lords reserved to themselves of setting 
up folds for sheep in any fields within their 
manors, the better to manure them, and this 
not only with their own but their tenants’ 
sheep. Called, variously, “secta faldere,” 
“fold-course,” “free-fold,” “faldagii.” Cow- 
ell; Spelman; Cunningham, Law Dict, 


FALDATA. In old English law. A flock or 
fold of sheep. Cowell. 


FALDFEY. Sax. A fee or rent paid by a ten- 


_ant to his lord for leave to fold his sheep on 


his own ground. Blount; Cunningham, Law 
Dict. 


FALDISDORY. In ecclesiastical law. The 
bishop's seat or throne within the chancel, 


FALDSOCA 


FALDSOCA. Sax. 
of foldage. 


The liberty or privilege 


FALDSTOOL. A place at the south side of 
the alter at which the sovereign kneels at 
his coronation. Wharton. A folding seat 
similar to a camp stool, made either of wood 
or metal, sometimes covered with silk or oth- 
er material. It was used by a bishop when 
officiating in other than his own cathedral 
church. Encyc. Dic. 


FALDWORTH. In Saxon law. A person 
reckoned old enough to become a member of 
the decennary, and so subject to the law of 
frank-pledge. Spelman; Du Fresne. 


FALERÆ. In old English law. The tackle 
and furniture of a cart or wain. Blount. 


FALESIA. In old English law. A hill or 
down by the sea-side. Co. Litt. 5b; Domes- 
day. 


FALK-LAND. See Folc-Land. 


FALL, n. One of the four seasons of the year, 
einbracing the three months commencing with 
the 1st of September and terminating with 
the last day of November. Rosenau y. Lans- 
ing, 113 Or. 688, 232 P. 648; Horn v. State, 
19 Ala. App. 572, 99 So. 58; Arrington v. 
Blackwell, 207 Ala. 314, 92 So. 902, 903. But a 
finding that certain persons occupied a house 
until the fall of each year has been held am- 
biguous, since “fall” covers a period of time 
of upward of three mouths. Clegg v. Bishop, 
105 Conn. 564, 136 A. 102, 104. 


FALL; v. In Scotch law. To lose or loose. 
To fall from a right is to lose or forfeit it. 1 
Kames, Eq. 228. 


FALL QF LAND. In English law. A quan- 
tity of land six ells square superficial meas- 
ure. 


FALLO. In Spanish law. The final decree 
or judgment given in a controversy at law. 


FALLOPIAN TUBE. An essential part of the 
female reproductive system, consisting of a 
narrow conduit, some four inches in length, 
that extends on each side of a woman’s body 
from the base of the womb to the ovary up- 
on that side. Smith v. Board of Examiners of 
Feeble-Minded, 85 N. J. Law, 46, 88 A. 936, 
965. 


FALLOW-LAND. Land plowed, but not 
sown, and left uncultivated for.a time after 
successive crops; land left untilled for a year 
er more. 


FALLUM. In old English law. An unex- 
plained term for some particular kind of land. 
Cowell; Jacob, L. Dic. 


FALSA DEMONSTRATIO. In the civil law. 
False designation; erroneous description of'a 

` person or thing in a written instrument... Inst. 
2, 20, 30. . omo 
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Falsa demonstratio non nocet, cum de corpore 
(persona) constat. False description does not 
injure or vitiate, provided the thing or per- 
son intended has once been sufficiently de- 
scribed. Mere false description does not make 


. an instrument inoperative. Broom, Max. 629; 


6 Term, 676; 11 Mees. & W. 189; Cleaveland 
v. Smith, 2 Story, 291, Fed. Cas. No. 2,874. 
See 1 Greenleaf, Evidence, § 301; 2 Pars. 
Contr. 62, n.; 4 C. B. 828; 14 C. B. 122; Sar- 
gent v. Adams, 3 Gray (Mass.) 78, 68 Am; Dec. 
718; American Bible Soc. v. Pratt, 9 Allen 
(Mass.) 113; Milliken v. Starling’s Lessee, 16 
Ohio, 64. ` 


Falsa demonstratione legatum non perimi. A 
bequest is not rendered void by an erroneous 
description. Inst, 2, 20, 30; Broom, Max. 
645; Roman Catholic Orphan Asylum v. Em- 
mons, 3 Bradf. Sur. (N. Y.) 144, 149. 


Falsa grammatica non vitiat concessionem. 
False or bad grammar does not vitiate a 
grant. Shep, Touch. 55; 9 Coke, 48a. Nei-- 
ther false Latin nor false English will make 
a deed void when the intent of the parties 
doth plainly appear. Shep. Touch. 87. 


FALSA MONETA. In the civil law. False 
or counterfeit money. Cod. 9, 24, 


Falsa orthographia non vitiat chartam, conces- 
sionem. False spelling does not vitiate a deed. 
Shep. Touch. 55, 87; 9 Coke, 48a; Wing. 
Max. 19; Bart. Max. 164. 


FALSARE. In old English law. To counter- 
feit. Quia falsavit sigillum, because he coun- 
terfeited the seal. Bract. fol. 276b. 


FALSARIUS (or FALCARIOUS). A counter- 
feiter. Townsh, Pl, 260. 


FALSE. Untrue; erroneous. Eliot Nat. 
Bank v. Gill (C. C. A.) 218 F. 600, 602; Na- 
tional Bank ‘of Commerce in St. Louis vy, Al- 
len (C. C. A.) 223 F. 472, 477; Seaman v. 
Bowers (C. C. A.) 297 F. 871, 378; Woods v. 
Lewellyn (C. C. A.) 252 F. 106, 109; United 
States v. Nashville, C. & St. L. Ry. (C. C. A.) 
249 F. 675, 681. Deceitful; contrived or 
calculated to deceive and injure; unlawful. 
In law, this word usually means something 
more than untrue; it means something de- 
signedly untrue and deceitful, and implies an 
intention to perpetrate some treachery or 
fraud. Hatcher v. Dunn, 102 Iowa, 411, 71 
N. W. 348, 36 L. R. A. 689; Mason v. Asso- 
ciation, 18 U. C. C. P. 19; Ratterman v. In- 
galls, 48 Ohio St. 468, 28 N. E. 168; State v. 
Leonard, 73 Or. 451, 144 P. 113, 118; State v. 
Smith, 63 Vt. 201, 22 Atl. 604. It implies ei- 
ther couscious wrong or culpable negligence, 
and signifies knowingly or negligently untrue. 
, United States v., Ninety-Nine Diamonds, 139 
Fed. 961, 72 ©. ©. A. 9, 2 L. R. A. (N. S.) 185. 


The word “false” has- two distinct and well-rec- 
ognized meanings: (1) intentionally or knowingly 
or negligemly untrue; (2) untrue: by mistake or ; 
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accident, or honestly after the exercise of reason- 
able care. In jurisprudence, “false?” and “falsely” 
are oftenest used to characterize a wrongful or 
criminal act, such as involves an error or untruth, 
intentionally or knowingly put forward, A thing 
is called “false” when it is done, or made, with 
knowledge, actual or constructive, that it is untrue 
or illegal, or is said to be done falsely when the 
meaning is that the -party is in fault for its error. 
Fouts v. State, 113 Ohio St. 450, 149 N. E. 551, 5545 
Monahan v. Mutual Life Ins. Co, of New York, 192 
Wis. 102, 212 N. W. 269, 271. 


FALSE ACTION. See Feigned Action. 


FALSE ANSWER. In pleading. A sham an- 
swer; one which is false in the sense of be- 
ing a mere pretense set up in. bad faith and 
without color of fact. Howe v. Elwell, 57 
App. Div. 357, 67 N. Y. Supp. 1108; Farns- 
worth v. Halstead (Sup.) 10 N. Y. Supp. 763. 


FALSE ARREST. Any unlawful physical 
restraint by one of another’s liberty, whether 
in prison or elsewhere. Gariety v. Fleming, 
121 Kan. 42, 245 P. 1054, 1055; Russell v. 
Levinsohn, 5 N. J. Misc. 765, 138 A. 205. 


FALSE CHARACTER. Personating the mas- 
ter or mistress of a servant, or any repre- 
sentative of such master or mistress, and giv- 
ing a false character to the servant is an of- 
fense punishable in England with a fine of 
£20. St. 32 Geo. ITI. c. 56. 


FALSE CLAIM, in the forest law, was where 
a man claimed more than his due, and was 
amerced and punished for the same. Manw. 
c. 25: Tomlins. As used in a statute making 
it a felony to present to any state, county, or 
city board or officer a false or fraudulent 
claim, a “false claim” is something more than 
a merely excessive claim. Burke v. Knox, 59 
Utah, 596, 206 P. 711, 714. The act of know- 
ingly making untruthful statements of ma- 
terial facts in “reasons for refund’? of ex- 
cise taxes, supported by fictitious copies of 
letters and cards attached thereto, constitutes 
“false claim” against government, within 
Criminal Code, § 35 (18 USCA §§ 80, 82-86). 
Evans v. U. S. (C. C. A.) 11 F.2d) 37, 39. 


FALSE DECRETALS. A collection of canon 
law, dated about the middle-of the 9th cen- 
tury, probably by a Frankish'ecclesiastic who 
called himself Isadon. It continued to be the 
chief repertory of the canon law till the 15th 
ceutury when its untrustworthy nature was 
demonstrated, — ' : 


FALSE ENTRY. In. banking law. An entry 
in the books of a bank which is intentionally 
made to represent what is not true or does 
not exist, with intent either to. deceive its 
officers or a bank examiner or to defraud the 
bank, ghew v. U. S., 165 U. S. 36, 17 Sup. 
Ct. 235, 41 L. Ed. 624; 'U. S. v. Peters (C. C.) 
$7 Fed. 984. See, also, Fricke v. State, 112 
Neb. 767, 201 N. W. 667, 670. An untrue 
statement of items of account by written 
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words, figures, or marks. United States v. 
Herrig (D. C.) 204 F. 124, 125. One making 
an original false entry makes a false entry in 
every book which is made up in regular course 
from the entry or entries from the original 
book of entry. State v. Davidson, 46 N. D. 
564, 180 N. W. 31, 32. 


FALSE FACT. In the law of evidence. A 
feigned, simulated, or fabricated fact; a fact 
not founded in truth, but existing only in as- 
sertion; the deceitful semblance of a fact. 


FALSE 
ment. 


IMPRISONMENT. See Imprison- 


FALSE INSTRUMENT. A counterfeit; one 
made in the similitude of a genuine instru- 
ment and purporting on its face to be such. 
U. 8S. v. Howell, 11 Wall. 435, 20 L. Ed. 195; 
U. S. v. Owens (C. C.) 37 Fed. 115; State v. 
Willson, 28 Minn. 52, 9 N. W. 28. 


FALSE JUDGMENT. In old English law. A 
writ which lay when- a false judgment had 
been pronounced in a court not of record, as 
a county court, court baron, ete. Fitzh, Nat. 
Brev. 17, 18. In old French law. The de- 
feated party in a suit had the privilege of 
accusing the judges of pronouncing a false or 
corrupt judgment, whereupon the issue was 
determined by his challenging them to the 
combat or duellum. This was called the “ap- 
peal of false judgment.” Montesq. Esprit des 
Lois, liv, 28, c. 27. 


FALSE LATIN. When law proceedings were 
written in Latin, if a word were significant 
though not good Latin, yet an indictment, 
declaration, or fine should not be made void 
by it; but if the word were not Latin, nor 
allowed by the law, and it were in a material 
point, it made the whole vicious. (5 Coke, 
121; 2 Nels. 830.) Wharton. 


FALSE LIGHTS AND SIGNALS. Lights and 
signals falsely and maliciously displayed for 
the purpose of bringing a vessel into danger. 
See stat. 24 & 25 Vict. c. 97, § 47; 18 USCA 
§ 488. , 


FALSE NEWS. Spreading false news, where- 
by discord may grow between the queen of 
England and her. people, or the great men of 
the realm, or which may produce other mis- 
chiefs, still seems to be a misdemeanor, under 
St. 3 Edw. I. c. 84. Steph. Cr. Dig. § 95. 


FALSE OATH. See Perjury. 


FALSE PAPER. In a statute defining an of- 
fense of willfully and knowingly subscribing 
to “false papers” to deceive bank examiners, 
the term refers not to one which is forged 
or spurious, but to a paper duly subscribed 
by the person purporting to sign it, and con- 
taining an untrue statement in the body of 
the instrument. State v. Pierson, 101 Wash. 
318, 172 P. 236, 238. 


FALSE PERSONATION 


FALSE PERSONATION. The criminal of- 
fense of falsely representing some other per- 
son and-acting in the character thus unlaw- 
fully assumed, in order to deceive others, and 
thereby gain some profit or advantage, or en- 
joy some right or privilege belonging to the 
one so personated, or subject him to some 
expense, charge, or liability. See 4 Steph. 
Comm, 181, 290. 


FALSE PLEA. See Sham Plea. 


FALSE PRETENSES. In criminal law. 
False representations and statements, made 
with a fraudulent design to obtain money, 
goods, wares, or merchandise, with intent to 
cheat. 2 Bour. Inst. no. 2308. Such a fraud- 
ulent representation of fact by one who knows 
it not to be true as is adapted to induce the 
person to whom it is made to part with some- 
thing of value. Jackson v. People, 126 Ill 
139, 18 N. E. 286; Fisher v. State, 161 Ark. 
586, 256 S. W. 858, S60; People v. Kahler, 26 
Cal. App. 449, 147 P. 228, 229; State v. Tan- 
her, 22 N. M. 493, 164 P. 821, 822, L. R. A. 
1917E, 849; State v. Luff, 74 A. 1079, 1080, 1 
Boyce (Del.) 152. Any misrepresentation of 
past fact by a party, knowingly made to in- 
duce another to part with his property. Peo- 
ple v. Schneider, 327 Ill. 270, 158 N. E. 448, 
450. A representation of a material fact, 
calculated to deceive, which is not true. Com- 
monwealth v. Jacobson, 260 Mass. 311, 157 
XN. E. 583, 585; Com. v. Drew, 19 Pick. (Mass.) 
184; State v. Grant, 86 Iowa, 216, 53 N. W: 
120. . False statements or representations 
made with intent to defraud, for the pur- 
pose of obtaining money or property. <A pre- 
tense is the holding out or offering to others 
something false and feigned. This may be 
done either by words or actions, which 
amount to false representations. In fact, 
false representations are inseparable from 
the idea of a pretense. Without a representa- 
tion which is false there can be no pretense. 
State v. Joaquin, 43 Iowa, 132. False pre 
tenses consist in making a representation of 
an existing fact, which the party making it 
knows to be false at the time, with the in- 
tent that the party to whom it is made 
should act upon it, and the party must act 
upon it to his detriment. Griffith v. State, 
93 Ohio St. 204, 112 N. E. 1017, 1018. See, 
further, Motsinger v. Sink, 168 N. C. 548, 84 
S. E. 847, 850; State v. Hathaway, 168 Wis. 
518, 170 N. W. 654, 656; State v. Whitney, 
43 Idaho, 745, 254 P. 525, 526; People v. 
Neetens, 42 Cal. App. 566, 184 P. 27, 28; 
Smith v. State, 74 Fla. 594, 77 So. 274, 276. 


‘The distinction between “larceny” and “false 
pretenses” is that in larceny the owner of a thing 
has no intention to part with his property, although 
he may intend to part with possession, while in 
false pretenses the owner does intend to part with 
the property but it is obtained from him by fraud. 
People v. Shwartz, 43 Cal. App. 696, 185 P. 686, 687. 
See, also, Roberts v. State, 181 Ind. 520, 104 N. E. 
970, 971; Crosby. v. Paine, 170: Minn, 48, 211 N. W. 
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947, 948; State v. Paul, 41 S. D. 40, 168 N. W. 739, 
740; State v. Ewing (Mo. App.) 270 S. W. 116, 117; 
State v. Martin, 103 W. Va. 446, 137 S. E. 885, 886. 

The distinction between “obtaining money by 
false pretenses” and forgery is that in the former, 
the acquisition of the money is the principal thing, 
while in forgery the making, altering, uttering, or 
publishing of the written instrument is the prin- 
cipal part, and money need not necessarily be ob- 
tained. State v. Hobl, 108 Kan. 261, 194 P. 921, 924. 


FALSE REPRESENTATION. A representa- 
tion which is untrue, wilfully made to deceive 
another to his injury. Also, a representation 
of what is true, which nevertheless creates 
an impression which is false. Newark Trust 
Co. v. Lackawanna Inv. Co., 88 N. J. Eq. 5-41, 
108 A. 168, 169" See, further, Way YV. Bron- 
ston, 91 Kan. 446, 138 P. 601, 602; Interna- 
tional Milling Co. v. Priem, 179 Wis. 622, 192 
N. W. 68. See Fraud; Deceit. 


A “false representation’ may be made scienter, 
so as to afford a right of action in damages, in any 
of the following ways: (1) With actual knowl- 
edge of its falsity; (2) without knowledge either 
of its truth or falsity; or (3) under circumstances 
in which the person making it ought to have known 
if he did not know of its falsity. Horton v. Tyree, 
1¢4 W. Va. 238, 139 S. E. 737, 738. But see Sebastian 
County Bank v. Gann, 121 Ark. 145, 180 S. W. 754, 
755. 


FALSE RETURN. See Return. 


FALSE SWEARING. The misdemeanor com- 
mitted in English law by a person who swears 
falsely before any person authorized to ad- 
minister an oath upon a matter of public con- 
cerh, under such circumstances that the false 
swearing would have amounted to perjury if 
committed in a judicial proceeding; as where 
a person makes a false affidavit under the bills 
of sale acts. Steph. Cr. Dig. p. 84. And see 
O'Bryan v. State, 27 Tex. App. 339, 11 S. W. 
443, In Texas, it is not necessary, to com- 
plete the offense, that the affidavit be used 
for the purpose for which it was intended. 
Welch v. State, 71 Tex. Cr. R. 17, 157 S. W. 
946. Under the Texas and Kentucky stat- 
utes, however, “false swearing” is distinct 
from the common-law crime of perjury ; Com- 
monwealth v. Hinkle, 177 Ky. 22, 197 S. W. 
455, 456; Shipp v. State, 81 Tex. Cr. R. 328, 
196 S. W. 840, 842: inasmuch as “false swear- 
ing” consists in making a false oath on a sub- 
ject about which the party could legally be 
sworn, and before a person legally authorized 
to administer the oath; Commonwealth v, 
Bradshaw, 210 Ky. 405, 276 S. W. 124, 125; 
it not being necessary, as in perjury, that 
the testimony be material; Sullivan v. Com- 
monwealth, 158 Ky. 536, 165 S. W. 696, 697. 


FALSE TOKEN. In criminal law. A false 
document or sign of the existence of a fact,— 
in general used for the purpose of fraud. See 
3 Term 98; 2 Starkie, Ey. 563; 1 Bish. Cr. L. 
585; People v. Gates, 18 Wend. (N. Y.) 311; 
People v. Haynes, 14 Wend. (N. Y.) 570; 28 
Am. Dec, 530; People vy. Stone, 9 Wend. (N. 


751 


Y.) 182; Smith v. State, T4 Fla. 594, 77 So. 
274, 276; State v. Leonard, 738 Or. 451, 144 
P. 113, 118; State v. Renick, 33 Or. 584, 56 
P. 275, 44 L. R. A. 266, 72 Am: St. Rep. 158. 


FALSE VERDICT. See Verdict. 


FALSE WEIGHTS. False weights and meas- 
ures are such as do not comply with the 
standard prescribed by the state or govern- 
ment, or with the custom prevailing in the 
place and business in which they are used. 
Pen. Code Cal. § 552; Pen. Code Idaho, 1901, 
§ 5003 (Code 1932, § 17—3920). . 


FALSE WITNESS. One who is intentionally 
rather than merely mistakenly false. State 
v.. Weston, 109 Or. 19, 219 P. 180, 189. 


FALSE WORDS, which may be eliminated 
from descriptions in wills, deeds, etc., are mis- 


descriptions of property that are not applica- 


ble to any property owned or intended to be 
devised or conveyed. Brown v. Ray, 314 Yl. 
570, 145 N. E. 676, 679; Armstrong v. Arm- 
strong, 327 Ill. 85, 158 N. Ð. 356, 358. 


FALSEDAD. In Spanish law. Falsity: an 
alteration of the truth. Las Partidas, pt. 3, 
tit. 26, 1. 1. 


Deception; fraud. Id. pt. 3, tit. 82, 1. 21. 


FALSEHOOD. A statement or assertion 
known to be untrue, and intended to deceive. 
A willful act or declaration contrary to the 
truth. Putnam v. Osgocd, 51 N. H. 207. 


The term is perhaps generally used in the second 
sense here given. It is committed either by the 
wilful act of the party, or by dissimulation, or by 
words. 

Crabbe thus distinguishes between falsehood and 
untruth: ‘The latter is an untrue saying, and may 
be unintentional, in which case it reflects no dis- 
grace on the agent. A falsehood and a lie are in- 
tentional false sayings, differing only in degree of 
the guilt of the offender; falsehood being not al- 
ways for the express purpose of deceiving, but a 
lie always for the worst of purposes.” See Rosc. 
Cr. Ev. 362; Deceit; Fraud; Misrepresentation. 


In Scotch Law 


A fraudulent imitation or suppression of 
truth, to the prejudice of another. Bell. 
“Something used and published falsely.” An 
old Scottish nomen juris. “Falsehood is un- 
doubtedly a nominate crime, so much so that 
Sir George Mackenzie and our older lawyers 
uscd no other term for the falsification of 
writs, and the name ‘forgery’ has beeu of mod- 
ern introduction.” “If there is any distinc- 
tion to be made between ‘forgery’ and ’false- 
hood, I would consider the latter to be more 
comprehensive than the former.” 2 Broun, 
Tt, 78. f 


FALSELY. Usually used in the sense of de- 
signedly untrue and deceitful, and as imply- 
ing an intention to perpetrate some treachery 
or fraud. Fouts v. State, 113 Ohio St. 450, 
149 N. E. 551, 554; State v. Merlo, 92 Or. 


FALSING OF DOOMS 


78, 173 P. 317, 319; McDonald v. McNeil, 92 
Vt. 356, 104 A. 337, 339; Cro. Eliz. 201; 7 
D. & R. 665. But see 1 Den. ©. C. 157. The 
use of the word falsely in a statute (against 
counterfeiting) implies that there must be a 
fraudulent or criminal intent in the act; U. 
S. v. King, 5 McLean 208, Fed. Cas. No. 15,535. 
See, also, 4 B. & C. 329; 6 Com. Dig. 58; 
Stark, Cr. Pl. 86. 

See False. 


FALSI CRIMEN. Fraudulent subornation or 
concealment, with design to darken or hide 
the truth, and make things appear otherwise 
than they are. It is committed (1) by words, 
as when a witness swears falsely; (2) by 
writing, as when a person antedates a con- 
tract; (8) by deed, as selling by false weights 
aud measures. Wharton. See Crimen Falsi. 


FALSIFICATION. In equity practice. The 
showing an item in the debit of an account to 
be either whclly false or in Some part errone- 
ous. 1 Story, Eq. Jur. § 525. And see Phil- 
lips v. Belden, 2 Edw. Ch. 23; Pit v. Cholmon- 
deley, 2 Ves. Sr. 565; Kennedy v. Adickes, 
37 S. C. 174, 15 8. Ð. 922; Tate v. Gairdner, 
119 Ga. 133, 46 S. E. 73; Armstrong v. Toler, 
1i Wheat. (U. S.) 237, @ L. Ed. 468. 


FALSIFY. To disprove; to prove to be false 
or erroneous; to avoid or defeat; spoken of 
verdicts, appeals, ete. Co. Litt. 104b. 

To counterfeit or forge; to make some- 
thing false; to give a false appearance to any- 
thing. To make false by mutilation or addi- 
tion; to tamper with; as, to falsify a record 
or document, Pou v. Ellis, 66 Fla. 358, 63 So. 
721, 722. 

To show, as in an accounting before a mas- 
ter in chancery, that a charge has been insert- 
ed which is wrong; that is, either wholly 
false or in some part erroneous. Pull. Accts. 
162; 1 Story, Eq. Jur. § 525. See Shores- 
Mueller Co, v. Bell, 21 Ga. App. 194, 94 S. E. 
83, 84; Falsification. 


FALSIFYING A JUDGMENT. A term some- 
times used for reversing a judgment. See 4 
Steph. Com. 553. 


FALSIFYING A RECORD. A high offense 
against. public Justice, punishable in England 
by 24 & 25 Vict. ce. 98, §§ 27, 28, and in the 
United States, generally, by statute. See U. 
S. Rev. Stat. § 5394 (18 USCA § 233). 


FALSING. In Scotch law. False making; 
forgery. ‘“Falsing cf evidentis.” 1 Pite. Crim. 
Tr. pt. 1, p. 85. 

Making or proving false. 


FALSING OF DOOMS. In Scotch law. The 
proving the injustice, falsity, or error of the 
doom or sentence of a court. Tomlins; Jacob. 
The reversal of a sentence or judgment; an 
action to set aside a decree. Skene. Protest- 
ing against a sentence and taking an appeal 
to a higher tribunal. Bell, Dict. 


FALSO RETORNO BREVIUM 


FALSO RETORNO BREVIUM. In old Eng- 
lish law. A writ which formerly lay against 
the sheriff who had execution of process for 
false returning of writs. Reg. Jud. 43b; Cun- 
ningham, Law Dict. 


FALSONARIUS. A forger; a counterfeiter. 
Hov. 424, 


FALSUM. Lat. In the civil law. A false 
cr forged thing; a fraudulent simulation; a 
fraudulent counterfeit or imitation, such as a 
forged signature or instrument. Also falsi- 
fication, which may be either by falsehood, 
concealment of the truth, or fraudulent al- 
teration, as by cutting out or erasing part of 
a writing. 


FALSUS. Lat. 
ous. 


False; fraudulent; errone- 
Deceitful; mistaken. 


In the sense of “deceiving” or “fraudulent,” it 
is applied to persons in respect to their acts and 
conduct, as well as to things; and in the sense 
of “erroneous,” it is applied to persons on the ques- 
tion of personal identity, 


Falsus in uno, falsus in omnibus. False in one 
thing, false in everything. Commonwealth v. 
Billings, 97 Mass. 406; Mercer v. Wright, 3 
Wis. G45; State v. Williams, 47 N. C. 257. 
Where a party is clearly shown to have em- 
bezzled one article of property, it is a ground 
of presumption that he may have embezzled 
others also. The Boston, 1 Sumn. 328, 356, 
Fed. Cas. No. 1,673; The Santissima Trini- 
dad, 7 Wheat, 339, 5 L. Ed. 454. This maxim 
is particularly applied to the testimony of a 
witness who, if he is shown to have sworn 
falsely in one detail, may.be considered un- 
worthy of belief as to all the rest of his evi- 
dence. Grimes v. State, 63 Ala. 168; Wilson 
v. Coulter, 29 App. Div. 85, 51 N. Y. S. 804; 
White v. Disher, 67 Cal. 402, 7 P. 826. 


The maxim, “Falsugs in uno, falsus in omnibus,” 
is a mere rule of evidence affirming a rebuttable 
presumption of fact, under which the jury must 
consider all the evidence of the witness, other than 
that which is found to be false, and it is their 
duty to give effect to so much of it, if any, as is 
relieyed from the presumption against it and found 
to be true. Levine Bros. v. Mantell, 90 W. Va. 166, 
111 $. E. 501, 504; Sbecil v. United States (C. C. A.) 
226 F, 184, 187. 


FAMA. Lat. Fame; character, reputation; 
report of common opinion. 


Fama, fides et oculus non patiuntur ludum. 
3 Bulst. 226. Fame, faith, and eyesight do 
not suffer a cheat, 


Fama quæ suspicionem inducit, oriri debet apud 
bonos et graves, non quidem malevolos et male- 
dicos, sed providas et fide dignas personas, non 
semel sed sæpius, quia clamor minuit et de- 
famatio manifestat. 2 Inst. 52. Report, which 
induces suspicion, ought to arise from good 
and grave men; not, indeed, from malevo- 
lent and malicious men, but from cautious 
and credible persons; not. only once, but 
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frequently; for clamor diminishes, and def- 
amation manifests. 


FAMACIDE. 
slanderer. 


A killer of reputation; a 


FAMILIA. 
In Roman Law 


A household; a family. On the composi- 
tion of the Roman family, see Agnati: Cog- 
nati; and see Mackeld. Rom. Law, § 144. 

Family right; the right or status of being 
the head of a family, or of exercising the 
patria potestas over others. This could be- 
loeng only to a Roman citizen who was a 
“man in his own right,” (homo sui juris.) 
Mackeld, Rom. Law, §§ 133, 144.’ 


In Old English Law 


A household; the body of household serv- 
ants; a quantity of land, otherwise called 
“mansa, sufficient to maintain one family. 
Du Cange; Cowell; Cunningham, Law Dict.; 
Creasy, Church Hist. 


In Spanish Law 


A family, which might consist of domestics 
or servants. It seems that a single person 
owning negroes was the “head of a family,” 
within the meaning of the colonization laws 
of Coahuila and Texas. State v. Sullivan, 9 
Tex. 156, 


FAMILIE EMPTOR. In Roman law. An 
intermediate person who purchased the ag- 
gregate inheritance when sold per œs et 
libram, in the process of making a will un- 
der the Twelve Tables. This purchaser was 
merely a man of straw, transmitting the in- 
heritance to the hæres proser. Brown. 


FAMILIA: ERCISCUNDE. In Roman law. 
An action for the partition of the aggregate 
succession of a familia, where that devolved 
upon co-heredes, It was also applicable to 
enforce a contribution towards the necessary 
expenses incurred on the familia. See 
Mackeld. Rom. Law, § 489; Stair, Inst. 1. 1, 
tit. 7,'§ 15. 


FAMILIARES REGIS. Persons of the king's 
household. The ancient title of the “six 
clerks” of chancery in England. Crabb, Com. 
Law, 184; 2 Reeve, Eng. Law, 249, 251. 


FAMILY. A collective body of persons who 
live in one house or within the same curtilage 
and under one head or management (thereby 
including domestic servauts, lodgers, board- 
ers, guests, ete). Jarboe v. Jarboe, 106 Mo. 
App. 459, 79 S. W. 1162; Dodge v. Boston 
& P. R. Corp., 154 Mass. 299, 28 N. E. 248, 
13 L. R. A. 318; Tyson v. Reynolds, 52 Iowa, 
431, 3 N. W. 469; Wilson v. Else, 204 Iowa, 
857, 216 N. W. 33, 87; Kleinberg v. Kinealy ~ 
(Mo. App.) 193 S. W. 981, 988; City of Mexico 
v. Gray, 208 Mo. App. 547, 219 S. W. 707, 709; 
Mullins. v. Nordlow, 170 Ky. 169, 185 S. W. 
825, 828; May v. Dermont, 114 Mise, 106, 186 
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N. Y. S. 118,115; Wilson v. Cochran, 31 Tex. 
680, 98 Am. Dec. 553. The immediate mem- 
bers of one’s household, as wife, children, 
brothers, and sisters or father and mother. 
Niemcs v. Niemes, 97 Ohio St. 145, 119 N. E. 
503, 506. Those members of the household 
who are dependent on the householder to 
whom he owés some duty. Brokaw v. Ogle, 
170 Ill, 115, 48 N. E. 394; Cheshire v. Bur- 
lingten, 31 Conn. 326. See, also, Gamble v. 
Leva, 212 Ala. 155, 102 So. 120, 121; Hall v. 
Meriden Trust & Safe Deposit Co., 103 Conn. 
226, 130 A. 157, 161; Scott’s Case, 117 Me. 
436, 104 A. 794, 796. Those whom it is the 
natural or moral duty of one to support, or 
who are dependent on him for support. Finn 
v. Eminent Household of Columbia Woodmen, 
168 Ky. 187, 173 S. W. 349, 350. 


In a narrower sense, a father, mother, and. 


children, whether living together or not. Hig- 
gins v. Safe Deposit & Trust Co. of Baltimore, 
127 Md. 171, 96 A. 822, 323. 

In a broader sense, a group of blood-rela- 
tives; all the relations who descend from a 
common ancestor, or who spring from a com- 
mon root. See Civil Cade La. art. 3556, no. 
12; 9 Ves. 323. The genealogical stock from 
which a man and those related to him by 
biocd have sprung. Albright v. Albright, 116 
Ohio St. 668, 157 N. E. 760, 764. 


The word ‘‘family” has no uniform, definite mean- 
ing. It is used to indicate, first, the whole body 
of persons wko form one household, thus includ- 
ing also servants; second, the parents with their 
children, whether they dwell together or not; and 
third, the whole group of persons closely related 
by blood. First Catholic Slovak Ladies’ Union of 
United States of America v. Florek, 210 Ill. App. 
469, 472; Spencer v. Spencer, 11 Paige (N. Y.) 159. 

In ordinary conversation ‘‘family’’ is descriptive 
of a person’s wife and children. Adams v. Carrie 
F. Wright Hospital, 82 N. H. 260, 132 A. 525, 526. 

A husband and wife living together may consti- 
tute a ‘‘family,’” within the meaning of homestead 
and exemption laws. Miller v. Finegan, 26 Fla. 
29, 7 So. 140, 6 L. R. A. 813; Williams v. Young, 
17 Cal. 403; Oppenheim v. Myers, 99 Va. 582, 39 S. 
E. 218; Chafee v. Rainey, 21 S. ©. 11; Dye v. 
Cooke, 88 Tenn. 275, 12 S. W. 631, 17 Am. St. Rep. 
882; Trotter v. Dobbs, 38 Miss. 198; Cox v, Staf- 
ford, 14 How. Pr. (N. Y.) 519; Kitchell v. Burgwin, 
21 IH. 45. See, also, In re Mansfield’s Estate, 185 
Iowa, 389, 170 N, W. 415, 416. With particular ref- 
erence to homestead laws, one parent and his or 
her children; Carle v. Bamberger, 53 Okl. 777, 
158 P. 599, 600; Solnar v. Solnar, 205 Iowa, 701, 
216 N. W. 288, 299; and even a widow or widower, 
though without children; Somers v. Somers, 33 S. 
D. 551, 146 N. W. 716, 717; Coleman y. Bosworth, 
180 Towa, 975, 164 N. W. 238, 240; may constitute a 
“family.” See, also, In re Hooper’s Estate, 117 
Wash. 463, 201 P. 740, 742. 


FAMILY ARRANGEMENT. A term denoting 
an agreement between a father and his chil- 
dren, or between the heirs of a deceased fa- 
ther, to dispose of property, or to partition it 
in a different mauner than that which would 
result if the law alone directed it, or to divide 
up property without administration. In these 
cases, frequently, the mere relation of the par- 
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tles will give effect to bargains otherwise 
without adequate consideration, 1 Chit. Pr. 
67; 1 Turn. & R. 13; Boyd v. Robinson, 93 
Tenn. 1, 28 S. W. 72;. De Hatre v. De Hatre, 
50 Mo. App. 1. 


FAMILY BIBLE. A Bible containing a rec- 
ord of the births, marriages, and deaths of 
the members of a family. As to its admissi- 
bility in evidence, see Whart. Ev. $ 219; Tayl. 
Ev. 572; 1 Greenl. Ev. § 104; L. R. 1 Ex. 
255; Greenleaf v. R. Co., 30 Iowa, 301; 
Southern Life Ins. Co. v. Wilkinson, 53 Ga. 
535; Weaver v. Leiman, 52 Md: 709. 


FAMILY COUNCIL. 
ment; 


See Family Arrange- 
Family Meeting; Conseil de familie. 


FAMILY EXPENSES. Obligations incurred 
for something intended for the use or com- 
fort of the collection spoken of as the family, 
as distinguished from individual or personal 
expenses. Vose v. Myott, 141 Towa, 506, 120 
N. W. 58, 21 L. R. A. (N. S.) 277. 


FAMILY GROUP, within the purview of the 
family car doctrine, is not confined to persons 
related to the owner of the car, but includes 
members of the collective body of persons 
living in his household for whose convenience 
the car is actually maintained and who have 
general authority to use it. Smart v. Bis- 
sonette, 106 Conn. 447, 138 A. 365, 366. See 
Family Purpose Doctrine, infra. 


FAMILY MEETING. An institution of the 
jaws of Louisiana, being a council of the 
relatives (or, if there are no relatives, of 
the friends) of a minor, for the purpose of 
advising as to his affairs and the administra- 
tion of his property. The family meeting is 
called by order of a judge, and presided over 
by a justice or notary, and must consist of 
at least five persons, who are put under oath. 
In re Bothick, 44 La. Ann. 1087, 11 So. 712;. 
Civ. Code La. art. 305. It corresponds to 
the ‘‘couseil de famille” of French law, g. v. 
See Lemoine v.. Ducote, 45 La. Ann. 857, 12 
So. 989; Commaux v. Barbin, 6 Mart. La. 
(N. 8.) 455. 


FAMILY PHYSICIAN. A physician who reg- 
ularly attends and is consulted by the mem- 
bers of the family as their medical adviser; 
but he need not attend in all cases or be con- 
sulted by all the members of the family. 
Price v. Ins. Co., 17 Minn. 519 (Gil. 478), 10 
Am. Rep. 166; Reid v. Ins. Ca., 58 Mo. 424; 
Cromeens v. Sovereign Camp, W. O. W. (Mo. 
App.) 247 N. W. 1033, 1084, 


FAMILY PURPOSE DOCTRINE. A doc- 
trine under which the owner of an automobile 
ig held liable for damages resulting from its 
negligent operation by members of his family, 
whom he permits to use it. Schwartz v. 
Johnson, 152 Tenn. 586, 280 S. W. 82, 38, 47 
A. L. R. 323. The doctrine, that the owner of 
an automobile purchased or maintained for 
the pleasure of his family is liable for in- 


FAMILY RELATION 


“juries inflicted by the machine while being 
used by the members of the family for their 
own pleasure. Doss v. Monticello Electric 
Light & Power Co., 193 Ky. 499, 236 8S. W. 
1046, 1047; Thompson v. Kansas City Rys. 
Co., 118 Kan, 74, 213 P. 633. See Family 
Group. 


FAMILY RELATION. A relationship which 
may exist between one taken into the family 
by the head of the family, notwithstanding 
the absence of blood relationship or of legal 
adoption. Nelson v. Poorman's Estate (Mo. 
App.) 215 8. W. (753, T54. 


FAMILY SETTLEMENT. An agreement 
made between a father and his son or chil- 
dren or between brothers to dispose of prop- 
erty in a different manner from that which 
would otherwise take place. Peterson v. 
Hegna, 158 Minn. 289, 197 N. W. 484, 487. A 
term of practically the same signification as 
“family arrangement,” q. v. supra. See Wil- 
ley v. Hodge, 104 Wis. 81, 80 N. W. 75, 76 Am. 
St. Rep. 852. i 


FAMILY USE. That use ordinarily made by 
and suitable for the members of a household 
whether as individuals or collectively. Spring 
Valley Water Works v. San Francisco, 52 
Cal. 120. The supply of water in a municipal 
corporation for family use includes the sup- 
ply of jails, hospitals, almhouses, schools, 
and other municipal institutions; id. 


FAMOSUS. In the civil and old English law. 
Relating to or affecting injuriously the char- 
acter or reputation; defamatory; slander- 
ous; scandalous, 


FAMOSUS LIBELLUS. A libelous writing. 
A term of the civil law denoting that species 
of injuria which corresponds nearly to libel 
‘or slander. 


FANAL. Fr. In French marine law. A 
large lantern, fixed upon the highest part of 
a vessel’s stern. 


FANATIC. A religious enthusiast; a bigot; 
a person entertaining wild and extravagant 
notions, or affected by zeal or enthusiasm, es- 
pecially upon religious subjects. 

Also, a person pretending to be inspired ;— 
formerly applied to Quakers, Anabaptists, and 
all other sectaries, and factious dissenters 
from the Church of England. (St. 13 Car. II. 
c. 6.) Jacob. 


FANEGA. “In Spanish law. A measure of 
land varying in different proyinces, but in 
the Spanish settlements in America consist- 
ing of 6,400 square varas or yards. Diccion- 
ario de la Acad.; 2 White Recop. 49; 138. 
FAQUEER. See Fakir. 


FARANDMAN. In Scotch law. A traveler 
or merchant stranger.. Skene. 
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FARDEL OF LAND. In old English law. 
The fourth part of a yard-land. Spelman.’ 
Noy says an eighth only, because, according 
to him, two fardels make a nook, and four 
nooks a yard-land. Wharton. See Noy, Com- 
plete Lawyer 57; Cowell; Cunningham, Law 
Dict. 


FARDELLA. In old English law. A bundle 
or pack; a fardel. Fleta, lib. 1, c. 22, § 10. 


FARDING-DEAL. The fourth part of an 
acre of land. Spelman. 


FARE. A voyage or passage by water; also 
the money paid for a passage either by land 
or by water. Cowell. : 

The sum paid or to be paid for carrying a 
passenger. Chase v. New York Cent. R. Co. 
26 N. Y. 526; Clark v. Southern Ry. Co., 69 
Ind. App. 697, 119 N. E. 539, 543. 


In case of a water company it means the tax or 
compensation which the company may charge for 
furnishing a supply of water. McNeal Pipe & 
Foundry Co. v. Howland, 111 N. C. 615, 16 S. E, 857, 
20 L. R. A. 743. 


FARINAGIUM. A mill; 
flour. Jacob; Spelman. 


a toll of meal or 


FARLEU (or FARLEY): Money paid by ten- 
ants in lieu of a heriot., It was often applied 
to the best chattel, as distinguished from 
heriot, the best beast. Cowell. 


FARLINGARII. Whoremongers; adulterers. 


FARM, n. A certain amount of provision re- 
served as the rent of a messuage. Spelman. 

Rent generally which is reserved on a lease; 
when it was to be paid in money, it was called 
“blanche firme.” Spelman; 2 Bl. Comm. 42. 

A term, a lease of lands; a leasehold in- 
terest. 2 Bl. Comm. 17; 1 Reeve, Eng. Law, 
301, note. The land itself, let to farm or rent. 
2 Bl. Comm. 368. 


Usually the chief messuage in a village or town 
whereto belongs a great demesne of all sorts. 
Cowell; Cunningham, Law Dict.; Termes de la 
Ley. 

A large tract or portion of land taken by a lease 
under a yearly rent payable by the tenant. Tom- 
lin, Law Dict. 


a portion of land used for agricultural 
purposes, either wholly or in part. 


The original meaning of the word was “rent,” 
and by a natural transition it came to mean the 
land out of which the rent issued. 


In Old English Law 


A lease of other things than land,-as of im- 
posts. There were several of these, such as 
“the sugar farm,” “the silk farm,” and farms 
of wines and currants, called “petty farms.” 
See 2 How. State Tr. 1197-1206. 


in American Law 


“Farm” denotes a tract of land devoted in 
part, at least, to cultivation, for agricultural 
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purposes, without reference to its extent, or to 
the tenure by. which it is held. In re Drake 
(D. C.) 114 F. 231; People ex rel. Rogers v. 
Caldwell, 142 Ill. 434, 82 N. E. 691; Kendall 
v. Miller, 47 How. Prac. (N. Y.) 448; Com. 
v. Carmalt, 2 Bin, (Pa.) 288; Winn v. Cabot, 
18 Pick. (Mass.) 553; Fleckles v. Hille, 83 Ind. 
App. 715, 149 N. E. 915. 


The term does not necessarily include only the 
land under cultivation and within a fence, It may 
include all the land which forms part of the tract, 
and may also include several connected parcels 
under one control. Succession of Williams, 132 La, 
865, 61 So. 852, 853. 


Any tract of land used for raising crops or 
rearing animals. Gordon v. Buster, 113 Tex. 
382, 257 S. W., 220. 


A body of land under one ownership, devoted to 
agriculture, either to raising crops, or pasture, or 
both, Dorsett v. Watkins, 59-Okl. 198, 158 P. 608, 
9A. L, R. 278. 

With the development particularly of the western 
states, a large part of whose wealth consists of 
cattle, the word “farm” has acquired a somewhat 
broader meaning, and in its generic sense is as 
applicable to a stock farm as to one where grain 
is raised. Porter v. Yakima County, 77 Wash. 299, 
137 P. 466, 467. 


In General 


—Farm crossing. A roadway over a railroad 
track at grade for the purpose of reaching 
tillage land cut off by the track. True v. 
Maine Cent. R. Co., 113 Me. 375, 94 A. 183, 184. 
See, also, In re Colvin Street in City of Buf- 
falo, 155 App. Div. 808, 140 N. Y. S. 882, 883. 


—Farm laborer. Generally, a man hired to go 
on a farm. Klein v. McCleary, 154 Minn. 498, 
192 N. W. 106, 107. One employed as a la- 
borer on a farm, especially one who does all 
kinds of farm work. In re Keaney, 217 Mass. 
5, 104 N. E. 438. The term is broad enough 
to include a ranch laborer. Gordon v. Bus- 
ter, 113 Tex. 382, 257 S. W. 220. See, also, 
C. C. Slaughter Cattle Co. v. Pastrana (Tex. 
Civ. App.) 217 S. W. 749, 752; Hanna v. War- 
ren, 77 Ind. App. 1, 138 N. E. 9, 10; Brock- 
ett v. Mietz, 184 App. Div. 342, 171 N. Y. S. 
412; Heddan v. Walden Farmers’ Elevator 
Co., 31 N. D. 392, 158 N. W. 1015; Bates v. 
Shaffer, 216 Mich. 689, 185 N. W. 779, 780; 
Shafer v. Parke, Davis & Co., 192 Mich. 577, 
159 N. W. 304, 305. 

A sheep herder is an “agricultural laborer” 
not entitled to compensation for injuries un- 
der the Industrial Act (Comp. Laws 1917, § 
3110, as amended by Laws 1919, ¢. 63). Davis 
v. Industrial Commission, 59 Utah, 607, 206 
P. 267, 268, 

On the question whether the term as used 
in Workmen’s Compensation Acts includes an 
employee on a corn husking or a grain thresh- 
ing outfit, or the like, which goes from one 
farm to another for compeusation, the deci- 
sions are conflicting. See State v. District 
Court of Watonwan County, 140 Minn. 398, 
168 N. W. 130, L. R. A. 1918F, 198; Slycord 


FARMER 


v. Horn, 179. Iowa, 986, 162 N. W. 249, 252, 
T A. L. R. 1285. For cases contra, holding 
that such an employee is not a farm laborer, 
see Roush v. Heffelbower, 225 Mich. 664, 196 
N. W. 185, 85 A. I. R. 186; In re Boyer, 65 
Ind. App. 408, 117 N. E. 507, 508; Industrial 
Commission of State of Colorado v. Shadow- 
en, 68 Colo. 69, 187 P. 926, 927, 18 A. L. R. 
952; Vincent v. Taylor Bros., 180 App. Div. 
818, 168 N. Y. S. 287, 288. 


—Farm land. A term applicable to all the 
land contained in a farm, and not neces- 
sarily merely to land which has been plowed. 
De Woffe v. Kupers, 106 Or. 176, 211 P. 927, 
930. 


—Farm utensils. A term which, in an insur- 
auce policy, is broader than the term garden 
tools, and includes any instrumentalities with- 
in the meaning of the word utensils made use 
of on a farm, including a stock scale or a 
new windmill not erected. Murphy y. Con- 
tinental Ins. Co., 178 Iowa, 375, 157 N. W. 
855, L. R. A. 1917B, 934. 


—Farm wagon. This term in an exemption 
statute includes a farm wagon moved by m2- 
chanical as well as by animal power. People 
v. Corder, 82 Colo. 318, 259 P. 618. 


FARM, v. To lease or let; to demise or grant 
for a limited term and at a stated rental. 


-—Farm let. Technical words in a lease creat- 
ing a term for years. Co. Litt. 45 b; 1 
Washbh. R. Pr. Index, Lease, Operative words 
in a lease, which strictly mean to let upon 
payment of a certain rent in farm; i. e., in 
agricultural produce. 


—Farm out. To let for a term at a stated 
rental, Aiong the Romans the collection of 
revenue was farmed out, and the same system 
existed in France before the revolution of 
1789; in England the excise taxes were farm- 
ed out, and thereby their evils were greatly 
aggravated. The farming of the excise was 
abolished in Scotland by the union, haying 
been before that time abandoned in England. 
In all these cases the custom gave rise to 
great abuse and oppression of the people, and 
in France most of the farmers-general, as 
they were called, perished on the scaffold. 


FARMER. The lessee of a farm. It is said 
that every lessee for life or years, although it 
be but of a small house and land, is called 
“farmer.” This word implies no mystery, ex- 
cept it be that of husbandman. Cunningham; 
Cowell; 3 Sharsw. Bla. Comm. 318. 

A husbandman or agriculturist; one who 
cultivates a farm, whether the land be his 
own or another’s, One who resides on and 
cultivates a farm, mainly deriving his sup- 
port therefrom, State v. Hines, 94 Or. 607, 
186 P. 420, 422. 

One who assumes the collection of the pub- 
lic revenues, taxes, excise, etc., for a certain 


FARMER 


commission or percentage; as a farmer of the 
revenues. 


There may also be a farmer of other personal 
property as well as of revenue and of lands. Plowd. 
195; Cunn. Law Dict. 


FARMER GENERAL. 


FARMING. Tillage of the soil. In re Brown 
(D. C.) 284 F. 899, 900; Hart-Parr Co. v. 
Barkley (C. C. A.) 231 F. 913, 914. . Stock 
raising and dairying, if in connection with 
and incidental to tillage of the soil. In re 
Brown (D. C.) 251 F. 365, 370. 


See Farm out. 


FARO. An unlawful game of cards, in which 
all the other players play against the banker 
or dealer, staking their money upon the order 
in which the cardg will lie and be dealt from 
the pack. Webster; Ward v. State, 22 Ala. 
19; U. S. v. Smith, 27 Fed. Cas. 1149; Pat- 
terson v. State, 12 Tex. App. 224. 


FARO LAY-OUT. A board commonly cover- 
ed covered with green cloth to which the en- 
tire spade suit is affixed in a certain order. 
State v. Williams, 52 Mont. 369, 157 P. 957. 


FARRAGO LIBELLI. Lat. An ill-composed 
book containing a collection of miscellaneous 
subjects not properly associated nor scientifi- 
eally arranged. Wharton. 


FARRIER. One who takes upon himself the 
public employment of shoeing horses. See 
1 Bl Comm. 481; 2 Salk. 440; Hanover, 
Horses 215. 


FARTHING. The fourth part of an English 
penny. 


FARTHING OF GOLD. An ancient English 
coin, containing in value the fourth part of a 
noble. 9 Hen. V. c. 7. 


FARTHING OF LAND. A great quantity of 
land, differing much from farding-deal, q. v. 


FARVAND. Standing by itself, this word 
signifies “passage by sea or water.” In char- 
ter-parties, it means voyage or passage by 
water. 18 O. B. 880. 


FARYNDON. INN. The ancient designation 
of Serjeants’ Inn, Chancery Lane, London. 


FAS. Lat. Right; justice; the divine law. 
3 BL Comm. 2; Calvin. 


In primitive times it was the will of the gods, 
embodied in rules regulating not only ceremonials 
hut the conduct of all men. Taylor, Science of 
Jurispr. 65. : 


FASIUS. In old English law. A faggot of 
wood. ` 


FAST BILL OF EXCEPTIONS: One which 
may be taken in Georgia in injunction ‘suits 
and similar cases, at such time and in. such 
manner as to ‘bring the case up for ‘review 
with great expedition. : It must be certified 
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within twenty days from the rendering of 
the decision. Sewell v. Edmonston, 66 Ga. 
353. 


FAST-DAY. A day of fasting and penitence, 
or of mortification by religious abstinence. 
As to counting it in legal proceedings, see 1 
Chit. Archb. Pr. (12th Ed.) 160, et seq. 


FAST ESTATE. See Estate. 


FASTERMANS, FASTERMANNES, or FAST- 
ING-MEN. Men in repute and substance; 
pledges, sureties, or bondsmen, who, accord- 
ing to the Saxon polity, were fast bound to 
answer for each other's peaceable behavior. 
Spelman; Enc. Lond. 


FASTI. In Roman law. Lawful. Dies fasti, 
lawful days; days on which justice could law- 
fully be administered by the prætor. See 
Dies Fasti. 


FATAL INJURY. A term embracing injuries 
resulting in death, which, as used in accident 
and disability insurance policies is distin- 
guished from “disability,” which embraces in- 
juries preventing the insured from performing 
the work in which he is usually employed, but 
not resulting in death. Provident Life & Ac- 
cident Ins. Co. v. Johnson (Tex. Civ. App.) 
235 S. W. 650, 652. 


Fatetur facinus qui judicium fugit. He who 
fiees judgment confesses his guilt. 3 Inst. 14; 
5 Co. 1090. But see Best, Pres. § 248. 


FATHER. The male parent. He by whom 
a child is begotten. As used in law, this term 
may (according to the context and the na- 
ture of the instrument) include a putative 
as well as a legal father, also a stepfather, 
an adoptive father, or a grandfather, but is 
not as wide as the word “parent,” and can- 
not be so construed as to include a female. 
Lind v. Burke, 56 Neb. 785, T7 N. W. 444; 
Crook v. Webb, 125 Ala. 457, 28 So. 384; 
Cotheal v. Cotheal, 40 N. Y. 410; Lantznes- 
ter v. State, 19 Tex. App. 321; Thornburg v. 
American Strawboard Co., 141 Ind. 443, 40 
N. E. 1062, 50 Am. St. Rep. 334; In re But- 
ler’s Estate, 129 Misc. 396, 222 N. Y. 8. 265, 
266; McGaughey v. Grand Lodge, A. O. U. 
W. of State of Minnesota, 148 Minn. 136, 180 
N. W. 1001. The term may, however, be so 
limited as to mean only the father of a legiti- 
mate child. People v. Wolf, 216 App. Div. 
771, 215 N. Y. S. 95, 96; Howard v. U. S. (D. 
C.) 2 F.(2d) 170, 173. 


—F ather-in-law. 
husband. 


The father of one’s. wife or, 


—Putative father. The alleged or reputed fa- 
ther of an illegitimate child. State v. Nesta- 
val, 72 Minn. 415, 75 N. W. 725. ; 


FATHOM. A nautical measure of six feet 
in length. Occasionally used as a superficial 
measure of land and in mining, and in that 
case it means a square fathom or thirty-six 
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square feet. Nahaolelua v. Kaaahu, 9 Hawaii, 
601. 


FATUA MULIER. A whore. Du Fresne. 


FATUITAS. In old English law. Fatuity; 
idiocy. Reg. Orig. 266. 


FATUM. Lat. Fate; a superhuman pow- 
er; an event or cause of loss, beyond human 
foresight or means of prevention. 


FATUOUS PERSON. In Scotch law. One 
entirely destitute of reason; is qui omnino 
desipit. Ersk. Inst. 1, 7,48. An idiot. Jacob. 
One who is incapable of managing his affairs, 
by reason of a total defect of reason. He is 
described as having uniform stupidity and in- 
attention of manner and childishness of 
speech. Bell’s Law Dict. 


FATUUM JUDICIUM. A foolish judgment or 
verdict. As applied to the latter it is one 
rather false‘by reason of folly than criminally 


so, or as amounting to perjury. Bract. f. 
289. 
FATUUS. An idiot or fool. Bract. fol. 420b. 


Foolish; silly; absurd; indiscreet; or ill 
considered. See Fatuum judicium. 


Fatuus, apud jurisconsultos nostros, accipitur 
pro non compos mentis; et fatuus dicitur, qui 
omnino desipit. 4 Coke, 128. Fatuous, among 
our jurisconsults, is understood for a man 
not of right mind; and he is called “fatuus” 
who is altogether foolish. 


Fatuus presumitur gui in proprio nomine errat. 
A man iş presumed to be simple who makes 
a mistake in his own name. Code, 6, 24, 14; 
Van Alst v. Hunter, 5 Johns. Ch. (N. Y.) 148, 
161, 


FAUBOURG. In French law, and in Louisi- 
ana. A district or part of a town adjoining 
the principal city; a suburb. See City Coun- 
cil of Lafayette v. Holland, 18 La. 286. 


FAUCES TERRA. (Jaws of the land.) Nar- 
row headlands and promontories, inclosing a 
portion or arm of the sea within them. 1 
Kent, Comm. 367, and note; Hale, De Jure 
Mar. 10; The Harriet, 1 Story, 251, 259, Fed. 
Cas. No. 6,099; 16 Yale L. J. 471. 


FAULT. 
In the Civil Law 


Negligence; want of care. An improper 
act or omission, injurious to another, and 
transpiring through negligence, rashness, or 
ignorance. 


There are in law three degrees of faults,—the 
gross, the slight, and the very slight fault. The 
gross fault is that which proceeds from inexcusable 
negligence or ignorance; it is considered as nearly 
equal to fraud. The slight fault is that want of care 
which a prudent man usually takes of his business. 
The very slight fault is that which is excusable, 
and for which no responsibility is incurred. Civil 
‘Code La. art, 3556, par. 13. 


FAUX 


in American Law 


Negligence; an error or defect of judgment 
or of conduct; any deviation from prudence, 
duty, or rectitude; any shortcoming, or neg- 
lect of care or performance resulting from 
inattention, incapacity, or perversity; a 
wrong tendency, course, or act. Railroad Co. 
v. Berry, 2 Ind. App. 427, 28 N. B. 714; Rail- 
way Co. v. Austin, 104 Ga. 614, 30 S. E. 770; 
School Dist. v. Boston, H. & E. R. Co., 102 
Mass. 553, 3 Am. Rep. 502; Dorr v. Harkness, 
4% N. J. Law, 571, 10 A. 400, 60 Am. Rep. 656; 
Cochrane v. Forbes, 257 Mass. 135, 153 N. E. 
566, 570. 


The word “fault,” the primary lexical meaning 
of which is defect or failing, in the language of the 
law and in the interpretation of statutes signifies a 
failure of duty, and is the equivalent of negligence. 
Milliken v. Fenderson, 110 Me. 306, 86 A. 174, 175; 
Marston v. Pickwick Stages, 78 Cal. App. 526, 248 
P. 930, 933; Scott v. Sciaroni, 66 Cal. App. 577, 226 
P. 827, 829. But see Liberty Highway Co. v. Calla- 
han, 24 Ohio App. 374, 157 N. E. 708, 714. 


In Commercial Law 


Defect; imperfection; blemish, See With 
All Faults. 


In Mining Law 


A dislocation of strata; particularly, a 
severance of the continuity of a vein or lode 
by the dislocation of a portion of it. 


FAUTOR. 
In Old English Law 


A favorer or supporter of others; an abet- 
tor. Cowell; Jacob. A partisan. One who 
encouraged resistance to the execution of 
process. 


In Spanish Law 


Accomplice; the person who aids or as- 
sists another in the commission of a crime. 


FAUX. 
In Old English Law 


False; counterfeit. Faus action, a false 
action. Litt. § 688. Faus money, counterfeit 
money. St. Westm. 1, c. 15. Faus peys, false 
weights. Britt. c. 20. Faus serement, a false 
oath, St. Westm. 1, ¢. 38. 


In French Law 


A falsification or fraudulent alteration or 
suppression of a thing by words, by writings, 
or by acts without either, Biret. . 


-“Faue may be understood in three ways, In its 
Most extended sense it is the alteration of truth, 
with or without intention; it is nearly synonymous 
with ‘lying.’ In a less extended sense, it is the 
alteration of truth, accompanied with fraud, mutatio 
veritatis cum dolo facta. And lastly, in a narrow, 
or rather the legal, sense of the word, when it is a 
question to know if the faur be a crime, it is the 
fraudulent alteration of the truth in those cases 
ascertained and punished by the law.” Touillier, 
t. 9, n. 188. 


FAUX 


In the Civil Law 


The fraudulent alteration of the truth. The 
same with the Latin falsum or crimen falsi. 


FAVOR, n. Bias; partiality; lenity; prej- 
udice. See Challenge, 


FAVOR, v. To regard with favor; to aid or 
to have the disposition to aid; to show par- 
tiality or unfair bias towards;—practically 
synonymous with “support.” United States v. 
Schulze (D. C.) 253 F. 377, 379. The word im- 
plies a mental attitude or intent. Schulze 
v. United States (C. ©. A.) 259 F., 189, 190. 


Favorabilia in lege sunt fiscus, dos, vita, libertas. 
Jenk. Cent. 94. Things favorably considered 
in law are the treasury, dower, life, liberty. 


Favorahbiliores rei, potius quam actores, haben- 
tur. The condition of the defendant must be 
favored, rather than that of the plaintiff. In 
other words, melior est conditio defendentis. 
Dig. 50, 17, 125; Broom, Max. 715. See Hunt 
v. Rousmanier’s Adm’r, 8 Wheat. (U. S.) 195, 
196, 5 L. Ed. 589. 


Favorabiliores sunt executiones aliis processibus 
quibuscunque. Co. Litt. 289. Executions are 
preferred to all other processes whatever. 


Favores ampliandi sunt; odia restringenda. 
Jenk. Cent. 186. Favors are to be enlarged; 
things hateful restrained. 


FEAL. Faithful; truthful; true. Tenants 
by knight service swore to their lords to be 
feat and leal; i. e., faithful and loyal. Feat 
homager, faithful subject. 


FEAL AND DIVOT. A right in Scotland, 
similar to the right of turbary in England, 
for fuel, ete. Wharton; Ersk. ii. tit, ix. s. 17. 


FEALTY. In feudal law. Fidelity; alle 
giance to the feudal lord of the manor; the 
feudal obligation resting upon the tenant or 
vassal by which he was bound to be faithful 
and true to his lord, and render him obedi- 
ence and service. See De Peyster v. Michael, 
6 N. Y. 497, 57 Am. Dec. 470; Littleton §§ 
117, 181; Wright, Ten. 35; Termes de la Ley; 
1 Washb. R. P. 19; 1 Poll. & Maitl. 277-287; 
Stubbs, Const. Hist. § 462 n; Co. Lit. 670; 3 
Kent 510. 


This fealty was of two sorts: that which is gen- 
eral, and is due from every subject to his prince; 
the other special, and required of such only as in 
respect of their fee are tied by this oath to their 


landlords; 1 Bla. Comm. 367; Cowell. 
Fealty signifies fidelity, the phrase “feal and 
Teal” meaning simply “faithful and loyal.” Teo- 


ants by knights’ service and also tenants in socage 
were required to take an oath of fealty to the 
king or others, their immediate lords; and fealty 
was one of the conditions of their tenure, the breach 
of which operated a forfeiture of their estates, 
Brown. i 
Although foreign jurists consider fealty and 
homage as convertible terms, because in some con- 


tinental countries they are blended so as to form’ 
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one engagement, yet they are not to be confounded 
in our country, for they do not imply the same thing, 
homage being the acknowledgment of tenure, and 
fealty, the vassal oath of fidelity, being the es- 
sentlal feudal bond, and the animating principle 
of a feud, without which it could not subsist. 
Wharton. 


FEAR. Apprehension of harm; dread; con- 
sciousness of approaching danger. 

Apprehension of harm or punishment, as 
exhibited by outward and visible marks of 
emotion. An evidence of guilt in certain 
eases. See Burrill, Circ. Ev. 476. 


FEASANCE. A doing; the doing of an act; 
a performing or performance. See Malfea- 
sance ; * Misfeasance; Nonfeasance. 

A making; the making of an indenture, re- 
lease, or obligation. Litt. § 871; Dyer, (Fr. 
Ed.) 566. The making of a statute, “Keilw. 
1b. 


FEASANT. Doing, or making, as, in the term 
“damage feasant,” (doing damage or injury,) 
spoken of cattle straying upon another’s land. 


FEASOR. Doer; maker. Feasors del es- 
tatute, makers of the statute. Dyer, 3b. Also 
used in the compound term, “tort-feasor,” 
one who commits or is guilty of a tort. 


FEASTS. Certain established festivals or 
holidays in the ecclesiastical calendar. These 
days were anciently used as the dates of 
legal instruments, and in England the quar- 
ter-days, for paying rent, are four feast-days. 
The terms of the courts, in England, before 
1875, were fixed to begin on certain days de- 
termined with reference to the occurrence of 
four of the chief feasts. 


FECIAL LAW. The nearest approach to a 
system of international law known to the 
ancient world. It was a branch of Roman 
jurisprudence, concerned with embassies, dec- 
larations of war, and treaties of peace. It’re- 
ceived this name from the feciales, (q. v.,) who 
were charged with its administration. 


FECIALES. Among the ancient Romans, 
that order of priests who discharged the du- 
ties of ambassadors. Subsequently their du- 
ties appear to have related more particularly 
to the declaring war and peace. Calvin.; 1 
Kent, Comm. 6, 


FEDERAL. 


In Constitutional Law 


A term commonly used to express a league 
or compact between two or more states, to be- 
come united under one central government. 
Montana Auto Finance Corporation v. British 
& Federal Underwriters of Norwich Union 
Fire Ins. Soc., 72 Mont. 69, 232 P. 198, 199, 
36 A. L. R. 1495. 


In American Law 


Belonging to the general government or un- 
ion of the states. Founded on ‘or organized 
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under the constitution or laws of the United 
States. 


The United States has been generally styled, in 
American political and judicial writings, a “feder- 
al government.” The term has not been imposed 
by any specific constitutional authority, but only 
expresses the general sense and opinion upon the 
nature of the form of government. In recent years, 
there is observable a disposition to employ the term 
“national” in speaking of the government of the 
Union. Neither word settles anything as to the 
nature or powers of the government, “Federal” 
is somewhat more appropriate if the government 
is considered a union of the states; “national” 
is preferable if the view is adopted that the state 
governments and the Union are two distinct systems, 
each established by the people directly, one for 
local and the other for national purposes. See 
United States v. Cruikshank, 92 U. S. 642, 23 L. Ed, 
588; Abbott; Mills, Representative Government 301; 
Freeman, Fed. Gov't. 


FEDERAL CENSUS. A census of each state 
or territory or of a certain state or of any 
subdivision or portion of any state, provid- 
ed it is taken by and under the direction 
and supervision of the Census Bureau of the 
United States, and approved and certified by it 
as the census of that state or subdivision. In 
re Cleveland’s Claim, 72 Okl. 279, 180 P. 852, 
885. 


FEDERAL COURTS. The courts of the Unit- 
ed States, See Courts of the United States. 


FEDERAL GOVERNMENT. The system of 
government administered in a state formed by 
the union or confederation of several inde- 
pendent or quasi independent states; also the 
composite state so formed. In strict usage, 
there is a distinction between a confederation 
and a federal government. The former term 
denotes a league or permanent alliance be- 
tween several states, each of which is fully 
sovereign and independent, and each of which 
retains its full dignity, organization, and sov- 
‘ereignty, though yielding to the central au- 
thority a controlling power for a few limited 
purposes, such as external and diplomatic re- 
lations. In this case, the component states 
are the units, with respect to the confedera- 
tion, and the central government acts upon 
them, not upon the individual citizens. In a 
federal government, on the other hand, the al- 
lied states form a union,—-not, indeed, to such 
an extent as to destroy their separate organ- 
ization or deprive them of quasi sovereignty 
with respect to the administration of their 
‘purely local concerns, but so that the central 
power is erected into a true state or nation, 
possessing sovereignty both external and in- 
ternal,—-while the administration of national 
affairs is directed, and its effects felt, not by 
the separate states deliberating as units, but 
by the people of all, in their collective capa- 
city, as citizens of the nation. The distinction 
is expressed, by the German writers, by the 
use of the two words “Staatenbund”’ and 
“Bundesstaat ;” the former denoting a league 
or confederation of states, and the latter a 
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federal government, or state formed by means 
of & league or confederation. 


FEDERAL PROHIBITION OFFICER. An 
officer of the federal government charged with 
the enforcement of the national prohibition 
statute. De Marco v. U. S. (C. ©. A.) 296 F. 
667, 668. 


FEDERAL QUESTION. Cases arising under 
the constitution of the United States, acts of 
congress, or treaties, and involving their in- 
terpretation or application, and of which ju- 
risdiction is given to the federal courts, are 
commonly described by the legal profession as 
cases involving a “federal question.” In re 
Sievers (D. ©.) 91 F. 372; U. S. v. Douglas, 118 
N. C. 190, 18 $. E. 202; Williams v. Bruffy, 
102 U. S. 248, 26 L. Ed. 185; Bryan v. Ken- 
nett, 113 U. S. 190, 5 S. Ct. 407, 28 L. Ed. 908; 
In re Vadner (D. C.) 259 F. 614, 632; Masters 
v. Traders’ Nat. Bank, 129 Misc. 133, 220 N. 
Y. S. 499, 500. 


FEDERAL TRADE COMMISSION. An ad- 
ministrative body created by statute, with 
only the duties and powers granted expressly 
or by fair implication. Chamber of Com- 
merce of Minneapolis v. Federal Trade Com- 
mission (C. C. A.) 13 F.(2d) 673, 683. See 15 
USCA §§ 41-51. 


FEDERATED STATE. An independent cen- 
tral organism, having its own machinery ab- 
sorbing, in view of international law, all the 
individual states associated together. Mo- 
lina v. Comision Reguladora Del Mercado 
De Henequen, 91 N. J. Law, 382, 103 A. 397, 
400. 


FEDERATION. Ordinarily, an unincorporat- 
ed association of persons for a common pur- 
pose. Hughes v. State, 109 Ark. 403, 160 S. 
Ww. 209. 


FEE. A freehold estate in lands, held of a 
superior lord, as a reward for services, and 
on condition of rendering some service in re- 
turn for it. The true meaning of the word 
“fee” is the same as that of “feud” or “fief,” 
and in its original sense it is taken in contra- 
distinction to “allodium,” which latter is de- 
fined as a man’s own land, which he possesses 
merely in his own right, without owing any 
rent or service to any superior. 2 Bl, Comm. 
105. See Wendell v. Crandall, 1 N. Y. 491. 

In modern English tenures, “fee” signifies 
an estate of inheritance, being the highest 
and most extensive interest which a man can 
have in a feud; and when the term is used 
simply, without any adjunct, or in the form 
“fee-simple,” it imports an absolute inher- 
itancé clear of any condition, limitation, or 
restriction to particular heirs, but descend- 
ible to the heirs general, male or female, lin- 
eal or collateral. 2 Bl. Comm. 106; Cowell; . 
Termes de la Ley; 1 Washb. R. P. 51; Co. Litt. 
1b; 1 Prest. Est. 420; 3 Kent 514, 


FEE 


In General 


—Base fee. A determinable or qualified fee; 
an estate having the nature of a fee, but not 
a fee simple absolute. In re Douglass Estate, 
94 Neb. 280, 143 N. W. 299, 302, Ann. Cas. 
1914D, 447; Stubbs v. Abel, 114 Or. 610, 233 
P. 852, 859. 


—Conditional fee. An estate restrained to 
some particular heirs, exclusive of others, as 
to the heirs of a man’s body, by which only his 
lineal descendants were admitted, in exclu- 
sion of collateral; or to the heirs male of his 
body, in exclusion of heirs female, whether 
lineal or collateral. It was called a “condi- 
tional fee,” by reason of the condition ex- 
pressed or implied in the donation of it that, 
if the donee died without such particular 
heirs, the land should revert to the donor. 2 
Bl. Comm. 110; Willis v. Mutual Loan & 
Trust Co., 183 N. C. 267, 111 5. E. 163, 165; 
Yates v. Yates, 104 Neb. 678, 178 N. W. 262, 
265; Shope v. Unknown Claimants, etc., 174 
Iowa, 662, 156 N. W. 850, 851; Adams v, Vern- 
er, 102 S. C. 7, 86 S. E. 211, 214; Kirk v. Fur- 
gerson, 6 Cold. (Tenn.) 483; Simmons v. Au- 
gustin, 3 Port. (Ala.) 69; Paterson v. Ellis, 11 
Wend. (N. Y.) 277; Moody v. Walker, 3 Ark, 
190; Halbert v. Halbert, 21 Mo. 281. The 
term includes a fee that is either to commence 
or determine on some condition; 10 Co. 95 b; 
-Prest. Est. 476; Fearne, Cont. Rem. 9; and is 
sometimes used -interchangeably with “base 
fee,” that is, one to determine or be defeated 
on the happening of some contingent event or 
act. Citizens’ Electric Co. v. Susquehanna 
Boom Co., 270 Pa. 517, 113 A. 559, 561; Glass 
v. Johnson, 297 Ill. 149, 180 N. E. 473, 474. 


—Determinable fee. Also called a “base” or 
“qualified” fee. Stubbs v. Abel, 114 Or. 610, 
233 P. 852, 859. One which has a qualifica- 
tion subjoined to it, and which must be deter- 
mined whenever the qualification annexed to 
it is at an end. Littleton § 254; Co. Litt. 27 a, 
220; 1 Prest. Est. 449; 2 Bla. Comm. 109; 
Cruise, Dig. tit. 1, § 82. An estate in fee 
which is liable to be determined by some act 
or event expressed on its limitation to cir- 
cumscribe its continuance, or inferred by law 
as bounding its extent. 1 Washb. Real Prop. 
62; McLane v. Bovee, 35 Wis. 36. “Determin- 
able fees” are interests which may continue 
forever, but which are liable to be determined 
by some act or event and are deemed fees 
because of the possibility of their enduring 
forever. Aldred v. Sylvester, 184 Ind. 542, 111 
N. E. 914, 920. 
—Fee damages. See Damages. 


—Fee expectant. A name sometimes applied 


to an estate created where lands are given. 


to a man and his wife and the heirs of their 
bodies. See also Frank-Marriage, 
-—Fee simple. See that title. 


—Fee tail. See that title, 
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—Great fee. In feudal law, this was the des- 
ignation of a fee held directly from the crown. 


—Knight’s fee. The determinate quantity of 
land, (held by an estate of inheritance,) or of 
annual income therefrom, which was sufficient 
to maintain a knight. Every man holding 
such a fee was obliged to be knighted, and at- 
tend the king in his wars for the space of 
forty days in the year, or pay a fine (called 
“escuage”) for his non-compliance, The es- 
tate was estimated at £20 a year, or, accord- 
ing to Coke, 680 acres. See 1 Bl. Comm, 404, 
410; 2 Bl, Comm. 62; Co. Litt. 69a. 


—Limited fee. An estate of inheritance in 
lands, which is clogged or confined with some 
sort of condition or qualification. Such es- 
tates are base or qualified fees, conditional 
fees, and fees-tail. The term is opposed to 
“fee-simple.” 2 Bl. Comm. 109; Lott v. 
Wyckoff, 1 Barb. (N. Y.) 575; Paterson v. El- 
lis, 11 Wend. (N. Y.) 259. 


—Piowman’s fee. In old English law, this was 
a species of tenure peculiar to peasants or 
smali farmers, somewhat like gavelkind, by 
which the lands descended in equal shares to 
all the sons of the tenant. 


—Qualified fee. In English law. A fee hav- 
ing a qualification subjoined thereto, and 
which must be determined whenever the quali- 
fication annexed to it is at an end; otherwise 
termed a “base fee.” 2 Bl. Comm. 109; 1 
Steph. Comm. 225. An interest which may 
continue forever, but is liable to be determin- 
ed, without the aid of a conveyance, by some 
act or event, circumscribing its continuance 
or extent. 4 Kent, Comm. 9; Moody yv. Walk- 
er, 3 Ark. 190; U. S. v. Reese, 27 Fed. Cas. 
744; Bryan v. Spires, 3 Brewst. (Pa.) 583. 
An interest given to a man and certain of his 
heirs at the time of its limitation. See Kelso 
v. Stigar, 75 Md. 397, 24 A. 18. 


—Quasi fee. An estate gained by wrong; for’ 
wrong is unlimited and uncontained within 
rules. Wharton. 

Also, the land which is held in fee. 

The compass or circuit of a manor or lord- 
ship. Cowell, 


In American Law 


An estate of inheritance without condition, 
belonging to the owner, and alienable by him, 
or transmissible to his heirs absolutely and 
simply. It is an absolute estate in perpetuity, 
and the largest possible estate a man can 
have, being, in fact, allodial in its nature. 
Earnest v. Little River Land, ete., Co., 109 
Tenn. 427, 75 S. W. 1122; Phoenix v, Emigra-. 
tion Com’rs, 12 How. Prac. (N. Y.) 10; United 
States Pipe-Line Co. v. Delaware, L. & W. R. 
Co., 62 N. J. Law, 254, 41 A. 759, 42 L. R. A. 
572; Glass v. Johnson, 297 Ill. 149, 130 N. E. 
473, 474; Des Moines City R. Co. v. City of 
Des Mòines, 183 Iowa, 1261, 159 N. W. 450, 
452, L. R. A, 1918D, 839; Chance v, Weston, 
98 Or. 390, 190 P. 155, 158. 
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An “estate in fee” is every estate which fs not 
for life, for years or at will. Chance y. Weston, 
96 Or. 390, 190 P. 155, 167. 

The terms “fee,” ‘‘fee-simple,” and “fee simple 
absolute” are interchangeable. Walpole v. State 
Board of Land Com’rs, 62 Colo, 554, 163 P. 848, 850. 


A reward, compensation, or wage given to 
one for the performance of official duties 
(clerk of court, sheriff, etc.) or for profession- 
al services, as in the case of an attorney at 
law or a physician ;—frequently used in the 
plural form. 
Ga. 645, 107 S. E. 862; McRoberts v. Hoar, 28 
Idaho, 163, 152 P. 1046, 1048. A recompense 
for an official or professional service or a 
charge or emolument or compensation for a 
particular act or service. Craig v. Shelton, 
201 Ky. 790, 258 S. W. 694. 


Fees differ from costs in this, that the former 
are a recompense to the officer for his services; and 
the latter, an indemnification to the party for mon- 
ey laid out and expended in his suit; Musser v. 
Good, 11 S. & R. (Pa.) 248; McClain v. Continental 
Supply Co., 66 Okl. 225, 168 P. 815, 817; Parks v. 
Sutton, 60 Utah, 356, 208 P. 511, 514. See Lyon 
v. McManus, 4 Binn. (Pa.) 167. Fees are synony- 
mous with charges; McPheters v, Morrill, 66 Me. 
124; Hudson y. Bertsch, 38 Idaho, 52, 220 P. 109; 
and also with “percentage” or “commission”; City 
of Pittsburgh v. Grenet, 238 Pa, 567, 86 A. 462, 465; 
Brown v. City of Amarillo (Tex. Civ. App.) 180 S. 
W. 654, 658. 

“Salary,” as relating to the compensation of 
public officers, is generally regarded as a periodical 
payment dependent upon time, while “fees?” depend 
on services rendered, the amount of which is fixed 
by law and payable when the judgment allowing 
them is entered. State v. Bland, 91 Kan. 160, 136 P. 
947, 950. 


—Contingent fee. A fee stipulated to be paid 
to an attorney for his services in conducting 
a suit or other forensic proceeding only in 
case he wins it; it may be a percentage of the 
amount recovered. Adopted in Gray v. Stern, 
85 Wash. 645, 149 P. 26, 28. See, also, Miles 
v. Cheyenne County, 96 Neb. 703, 148 N. W. 
959, 962, L. R. A. 1917D, 258; Modlin v. Smith, 
13 Ga. App. 259, 79 S. E. 82. 


—Docket fee. See Docket. 


—Fee-bill. A schedule of the fees to be charg- 
ed by clerks of courts, sheriffs, or other off- 
cers, for each particular service in the line of 
their duties. Also, the proper process to col- 
lect fees due to officers and witnesses. against 
a party for whom services are rendered. Far- 
ris v. Smithpeter, 180 Mo, App. 466, 166 S. W. 
655, 656. 


FEE AND LIFE-RENT. In Scotch law. 
Two estates in land—the first of which is the 
full right of proprietorship, the second the 
limited right of usufruct during life—may be 
held together, or may co-exist in different per- 
sons at the same time. See Bell, Prin. § 1712; 
Ersk. Prin. 420; Fiar. 


FEE-FARM. A species of tenure, where land 
is held of another in perpetuity at a yearly 


See Alexander v. Walton, 151 - 


FEE-SIMPLE 


rent, without fealty, homage, or other serv- 
ices than such as are specially comprised in 
the feoffment. It corresponds very nearly to 
the “emphyteusis” of the Roman law. Cow- 
ell. Fealty, however, was incident to a hold- 

ing in fee-farm, according to some authors. © 


. Spelman ; Termes de la Ley. 


Fee-farm is where an estate in fee is granted 
subject to a rent in fee of at least one-fourth of 
the value of the lands at the time of its reserva- 
tion. Such rent appears to be called ‘“fee-farm” 
because a grant of lands reserving so considerable 
a rent is indeed only letting lands to farm in fee- 
simple, instead of the usual method of life or years. 
2 Bl. Comm, 43; 1 Steph, Comm. 676. 

Fee-farms are lands held in gee to render for 
them annually the true value, or more or less; 
so called because a farm rent is reserved upon 
a grant in fee. Such estates are estates of inherit- 
ance. They are classed among estates in fee- 
simple. No reversionary interest remains in the 
lessor, and they are therefore subject to the oper- 
ation of the legal principles which forbid restraints 
upon alienation in all cases where no feudal relation 
exists between grantor and grantee. De Peyster v 
Michael, 6 N. Y. 497, 57 Am. Dec, 470. 


FEE-FARM RENT. The rent reserved on 
granting a fee-farm. It might be one-fourth 
the value of the land, according to Cowell; 
one-third, according to other authors. Spel- 
man; Termes de la Ley; 2 Bl. Comm. 43. Fee- 
farm rent is a rent-charge issuing out of an 
estate in fee; a perpetual rent reserved on a 
conveyance in fee-simple. De Peyster v. Mi- 
chael, 6 N. Y. 467, 495, 57 Am. Dec. 470. 


FEE-SIMPLE. 


In English Law 


A freehold estate of inheritance, absolute 
and unqualified. It stands at the head of es- 
tates as the highest in dignity and the most 
ample in extent; since every other kind of 
estate is derivable thereout, and mergeable 
therein. It may be enjoyed not only in land, 
but also in advowsons, commons, estovers, and 
other hereditaments, as well as in personalty, 
as an annuity or dignity, and also in an upper 
chamber, though the lower buildings and soil 
belong to another. Wharton; Co. Litt. 1b; 2 
Bla. Comm. 106. 


In American Law 


An absolute or fee-simple estate is one in 
which the owner is entitled to the entire prop- 
erty, with unconditional power of disposition 
during his life, and descending to his heirs 
and legal representatives upon his death in- 
testate. Code Ga. 1882, § 2246 (Civ. Code 
1910, § 3657). And see Friedman v. Steiner, 
107 Ill. 181; Woodberry v. Matherson, 19 
Fla. 785; Lyle v. Richards, 9 Serg. & R. (Pa.) 
374; Loventhal v. Home Ins. Co., 112 Ala. 
108, 20 So. 419, 838 L. R. A. 258, 57 Am. St. 
Rep. 17; Dumont v. Dufore, 27 Ind. 267; Als- 
man v. Walters, 184 Ind. 565, 106 N. E. 879, 
880; Veselka v. Forres (Tex. Civ. App.) 283 8. 
W. 308, 305; New Cathedral Cemetery v. 
Browning, 153 Md. 408, 188 A. 258, 260. . 


FEE-SIMPLE 


Fee-simple signifies a pure fee; an absolute es- 
tate of inheritance; that which a person holds 
{nheritable to him and his heirs general forever, 
It is called “fee-simple,” that is, “pure,” because 
clear of any condition or restriction to particular 
heirs, being descendible to the heirs general, 
whether male or female, lineal or collateral. It 


is the largest estate and most extensive interest’ 


that can be enjoyed in land, being the entire 
property therein, and it confers an unlimited pow- 
er of alienation, Haynes v. Bourn, 42 Vt. 686; 
Powers v. Trustees of Caledonia County Grammar 
School, 93 Vt. 220, 106 A. 836, 841; Smith v. Smith's 
Ex’r, 122 Va. 341, 94S. E. 777, 779; Hays v. Walnut 
Creek Oil Co., 75 W. Va. 263, 83 S. Æ. 900, 903, Ann. 
Cas. 1918A, 802; Security Trust Co. v. Moberley, 
199 Ky. 708, 251 S. W. 964, 965. But see Chase v. 
United States (C. C. A.) 222 F. 593, 598. 

A fee-simple is the largest estate known to the 
law, and where no words of qualification or limi- 


tation aré added, it means an estate in possession, . 


and owned in severalty. It is undoubtedly true that 
a person may own a remainder or reversion in fee. 
But such an estate is not a fee-simple; it is a 
fee qualified or limited. So, when. a person owns 
in common with another, he does not own the en- 
tire fee,—a fee-simple; it is a fee divided or shared 
with another. Brackett v. Ridlon, 54 Me. 426. 

The terms ‘‘fee,” “fee simple,” and “fee simple 
absolute” are interchangeable, Walpole v. State 
Board of Land Com’rs, 62 Colo. 554, 163 P. 848, 850; 
Jecko v. Taussig, 45 Mo. 170. And the term ‘‘abso- 
lute estate” is synonymous with “fee-simpie estate.” 
Bradford v. Martin, 199 Iowa, 250, 201 N. W. 674, 
576; Middleton v. Dudding (Mo. Sup.) 183 S. W. 
443, 444. 


Absolute and Conditional 


A fee simple absolute is an estate which is 
limited absolutely to a man and his heirs and 
assigns forever, without any limitation or con- 
dition. Frisby v. Ballance, 7 Hl. 144. At the 
common law, an estate in fee simple condi- 
tional was a fee limited or restrained to some 
particular heirs, exclusive of others. But the 
statute “De Donis” converted all such estates 
into estates tail. 2 Bl. Comm. 110. 


FEE-TAIL. An estate tail; an estate of in- 
heritance given to a man and the heirs of 
his body, or limited to certain classes of par- 
ticular heirs. It corresponds to the feudum 
talliatum of the feudal law, and the idea is 
believed to have been borrowed from the Ro- 
man law, where, by way of fidei commissa, 
lands might be entailed upon children and 
freedmen and their descendants, with restric- 
tions as to alienation. 1 Washb. Real Prop. 
*66. For the varieties and special character- 
istics of this kind of estate, see Tail, Estate 
in. 


FEED. To lend additional support; to 
strengthen ex post facto. “The interest when 
it accrues feeds the estoppel.” Christmas v. 
Oliver, 5 Mood. & R. 202. Similarly, a subse- 
quent title acquired by the mortgagor is sald 
“to feed the mortgage.” 

The word is used in its: ordinary sense e with 
reference to cattle and hogs which are said 
to be made marketable by feeding. Brockway 
v. Rowley; 66 I1, 102. 


of another. 
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It is also used in the phrase feeding of a cow 
by and on the land to signify from the land while 
there is food on it, and with hay by the owner of 
the land at other times; 2 Q. B. Div. 49. 


FEGANGI. In old English law. A thief 
caught while escaping with the stolen goods 
in his possession. Spelman. 


FEHMGERICHTE. The name given to cer- 
tain secret tribunals which fiourished in Ger- 
many from the end of the twelfth century to 
the middle of the sixteenth, usurping many 
of the functions of the governments which 
were too weak to maintain law and order, 
and inspiring dread in all who came within 
their jurisdiction. Ene. Brit. Such a court 
existed in Westphalia (though with greatly 
diminished powers) until finally suppressed 
by Jerome Bonaparte in 181f. See Bork, Ge- 
schichte der Westphalichen Vehmgerichte ; 
Paul Wigand, Das Fehmgericht Westphaleus. 


FEIGNED. Fictitious; pretended ; suppositi- 
tious ; simulated. 


FEIGNED ACCOMPLICE. One who pretends 
to consult and act with others in the planning 
or commission of a crime, but only for the 
purpose of discovering their plans and con- 
federates and securing evidence against them. 
State v. Verganadis, 50 Nev. 1, 248 P. 909, 
908; People v. Bolanger, 71 Cal. 17, 11 Pac. 
800. 


FEIGNED ACTION. In practice. An action 
brought on a pretended right, when the plain- 
tiff has no true cause of action, for some ille- 
gal purpose. In a feigned action the words of 
the writ are true. It differs from false action, 
in which case the words of the writ are false. 
Co. Litt. 361. 


FEIGNED DISEASES. Simulated maladies. 
Diseases are generally feigned from one of 
three causes,—fear, shame, or the hope of 
gain. 


FEIGNED ISSUE. An issue made up by the 
direction of a court of equity, (or by consent 
of parties,) and sent to a common-law court, 
for the purpose of obtaining the verdict of 
a jury on some disputed matter of fact which 
the court has not jurisdiction, or is unwilling, 
to decide. It rests upon a supposititious wag- 
er between the parties. See 3 Bl. Comm. 452. 
Under the reformed codes of some states is- 
sues may be framed in certain exceptional 
eases. In England, the practice has been dis- 
used since the passing of the stat. $ and 9 
Vict. c. 109, s. 19, permitting any court to 
refer any question of fact to a jury in a di- 
rect form. The act 21 and 22 Vict. c. 27, pro- 
vided for trial by jury in the court of chan- 
cery. 


FELAGUS. In Saxon law. One bound for 
another by oath; a sworn brother. A friend 
bound in the decennary for the good behavior 
One who took the place of the 
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deceased. Thus, if a person was murdered, 
the recompense due from the murderer went 
to the felagus of the slain, in default of par- 


ents or lord. Cunningham; Cowell; Du 
Cange. 

FELD. A field; in composition, wild. 
Blount, : 

FELE, FEAL. L., Fr. Faithful. See Feal. 


FELLATIO, or FELLATION. ‘The offense 
committed with the male sexual organ and 
the mouth. State v. Murry, 186 La. 253, 66 
So. 963. See Sodomy. 


FELLOW. <A co-worker; a partaker or 
sharer of; a companion; one with whom we 
consort; one joined with another in some le- 
gal status or relation; a member of a college 
or corporate body. 


FELLOW-HEIR. A co-heir; partner of the 
same inheritance, 


FELLOW-SERVANTS. Those engaged in the 
same common pursuit, under the same gen- 
eral control. Cooley, Torts 541. ‘The decided 
weight of authority is to the effect tliat all 
who serve the same master, work under the 
same control, derive authority and compen- 
sation from the same common source, and are 
engaged in the same general business, though 
it may be in different grades or departments 
of it, are fellow-servants, who take the risk 
of each other’s negligence.’ 2 Thomp. Neg. 
p. 1026, § 31; Southern Ry. Co. v. Taylor, 57 
App. D. C. 21, 16 F.(2d) 517, 519; Brush Elec- 
tric Light Co. v. Wells, 110 Ga. 192, 35 S. E. 
365; Falla v. Pine Mountain Granite Co., 
22 Ga. App. 651, 97 S. E. 114. And see Mc- 
Andrews v. Burns, 30 N. J. Law, 119; Jus- 
tice v. Pennsylvania Co., 180 Ind. 321, 30 N. 
E. 303; Wright v. New York Cent. R. Co., 
25 N. ¥. 565; Glover v. Kansas City Bolt Co., 
153 Mo. 327, 55 S. W. 88; Brunell v. South- 
-ern Pac, Co., 34 Or. 256, 56 Pac. 129; Doughty 
y. Penobscot Log Driving Co., 76 Me. 146; 
McMaster v. Ilinois Cent. R. Co., 65 Miss. 
264, 4 South. 59, 7 Am. St. Rep. 653; Daniels 
-y. Union Pac. Ry. Co., 6 Utah, 357, 23 Pac. 
762; Weeks v. Scharer, 129 Fed. 335, 64 C. 
C. A. 11; Wirth v. Alex Dussel Iron Works, 
140 La. 1056, 74 So, 551, 552; Kangas v. 
Cleveland-Cliifs Iron Co., 188 Mich. 255, 154 
N. W. 41; Hammond Lumber Co. v. Sandin 
(C. C. A.) 17 F.(2d) 760, 761. But see Lanis v. 
Illinois Cent. R. Co., 140 La. 1, 72 So. 788, 
791; Irwin v. F. P. Gould & Son, 99 Neb. 
283, 156 N. W. 508, 504; Johnson v. American 
Car & Foundry Co. (Mo. Sup.) 259 S. W. 442, 
444; Allen y. Quercus Lumber Co. (Mo. App.) 
190 8. W. 86, 88; Kaminsky v. Chicago Rys. 
Co., 286 Hl. 271, 121 N. E. 596, 599. 


When servants are employed and paid by the 
same master, and their duties are such as to bring 
them into such relation that negligence of one in 
doing his work may injure other in performance 
of his, then they are engaged in the same common 
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FELONIOUS 


business, and are “fellow servants.” Hercules 
Powder. Co. v. Hammack, 145 Miss. 304, 110 So. 
676, 677. ' 


Convicts in involuntary servitude, having 
no power to refuse to enter upon the service 
to which they have been hired out by the 
state, or to quit it, are not “fellow servants.” 
Sloss-Sheffield Steel & Iron Co, v. Weir, 179 


Ala. 227, 60 So. 851, 853. 


FELLOW-SERVANT RULE. The rule that 
the master is not liable for injuries to a serv- 
ant, caused by the negligence of a fellow 
servant engaged in the same general busi- 
ness, where the master has exercised due care 
in selection of servants. Setzkorn v. City of 
Buffalo, 219 App. Div. 416, 219 N. Y. S. 351, 
352, 


FELO DE SE. A felon of himself; a suicide 
or murderer of himself. One who deliberate- 
ly and intentionally puts an end to his own 
life, or who commits some unlawful or mali- 
cious act which results in his own death. 
Hale, P. C. 411; 4 BI. Comm. 189; Life Ass'n 
v. Waller, 57 Ga. 536. ` 


FELON. One who has committed felony; one 
convicted of felony. 


But a person who bas committed a felony, been | 
convicted, served his sentence, and been dis- 
charged, may be deemed, at least for some pur- 
poses, to be no longer a felon; 3 Exch. Diy, 352. 


FELONIA. Felony. The act or offense by 
which a vassal forfeited his fee. Spelman: 
Calvin. Per feloniam, with a criminal inten- 
tion. Co. Litt. 391. 


Felonia, ex vi termini significat quodlibet 
capitale crimen felieo animo perpetratum. Co. 
Litt. 391. Felony, by force of the term, sig- 
nifies any capital crime perpetrated with a 
malignant mind. 


Felonia implicatur in qualibet proditione. 3 
Inst. 15. Felony is implied in every treason. 


FELONICE. Feloniously. Cunningham, Law 
Dict. Anciently an indispensable word in in- 
dictments for felony, and classed by Lord 
Coke among those voces artis (words of art) 
which cannot be expressed by any periphrasis 


or circumlocution., 4 Coke, 39; Co. Litt 
391a; 4 Bl. Comm. 307. 
FELONIOUS. Malignant; malicious; done 


with intent to commit a crime; having the 
grade or quality of a felony. People v. Moore, 
37 Hun (N. Y.) 98; Aikman v, Com., 13 Ky. 
Law Rep. 894, 18 S. W. 938; Com. v. Bar- 
low, 4 Mass. 440; State v. Bush, 47 Kan. 201, 
27 Pac. 834, 18 L. R. A. 607; Guffey v. Con- 
tinental Casualty Co., 109 Kan. 61, 197 P. 
1098, 1099; Grooms v. State, 85 Fla. 413, 96 
So. 296; State v. Dickerson, 189 La. 147, 71 
So. 347, 348. Wrongful. ` State vy. Uhler, 32 
N. D. 483, 156 N. W. 220, 226, Proceeding 


FELONIOUS ASSAULT 


from an evil heart or purpose. Gatewood v. 
Commonwealth, 215 Ky. 360, 285 S. W. 193, 
194. Wickedly and against the admonition 
of the law; unlawfully. State v. Allister, 
317 Mo. 348, 295 S. W. 754, 757. In the law 
of larceny, “felonious” is synonymous with 
fraudulent; State v. Albert, 117 Or. 179, 212 
P. 1116, 1117; and means done “animo 
furandi,” that is, with intent to steal. Foun- 
tain v. State, 92 Fla. 262, 109 So, 463, 464. 


FELONIOUS ASSAULT. Such an assault up- 
on the person as, if consummated, would sub- 
ject the party making it, upon conviction, to 
the punishment of a felony, that is, to im- 
prisonment in the penitentiary. Hinkle v. 
State, 94 Ga. 595, 21 S. E. 595. 


FELONIOUS HOMICIDE. Im criminal law. 
The offense of killing a human creature, of 
any age or sex, without justification or ex- 
cuse. There are two degrees of this offense, 
manslaughter and murder. It may include 
killing oneself ag well as any other person. 
4 Bl. Comm. 188, 190; 4 Steph. Comm. 108, 
111; State v. Symmes, 40 8. C. 383, 19 S. E. 
16; Connor v, Com., 76 Ky. 718; State v. Mil- 
ler, 9 Houst. (Del.) 564, 32 Atl. 187. 


FELONIOUSLY. Of, pertaining to, or hav- 
ing, the quality of felony. People v. Thomas, 
58 Cal. App. 308, 208 P. 343, 344. Without 
color of right or excuse, State v. Enanno, 
96 Conn. 420, 114 A. 886, 387. Malignantly; 
maliciously. State v. Horne, 62 Utah, 376, 
220 P. 378, 3881; State v. Killion, 95 Kan. 
871, 148 P. 643, 645. Wickedly and against 
the admonition of the law. State v. Mathes 
(Mo.) 281 8. W. 4837, 439; State v. Young, 
314 Mo. 612, 286 S. W. 29, 34; Winston v. 
State, 127 Miss. 477, 90 So. 177, 178; Bridge 
v. People, 63 Colo. 319, 165 P. 778, 779. With 
a felonious intent; with the intention of 
committing a crime. An indispensable word 
at common law in indictments for felony, as 
felonice was in the Latin forms. 4 Bl. Comm. 
307; State v. Jesse, 19 N. C. 300; State v. 
Smith, 31 Wash. 245, 71 Pae. 767; State v. 
Halpin, 16 S. D. 170, 91 N. W. 605; People 
v. Willett, 102 N. Y. 251, 6 N. E. 301; State 
y. Watson, 41 La. Ann. 598, 7 South. 125; 
State v. Bryan, 112 N. ©. 848, 16 S. E. 909; 
Garrett v. Commonwealth, 215 Ky. 484, 285 
S. W. 208, 204; Butts v. Commonwealth, 145 
Va. 800, 133 S. E. 764, 768; State v. Castner, 
122 Me. 106, 119 A. 112; People yv. Connors, 
301 Tl. 112, 183 N. ©. 639, 640; Com. Dig. 
Indictment (G 6); Bae. Abr. Indictment (G 
1); 2 Hale, Pl. Cr. 172, 184; 1 Ben. & H. 
Lead. Cr. Cas. 154. It is still necessary in 
. describing a common-law felony, or where its 
use is prescribed by statute; Whart. Cr. Pl 
§ 260; Bowler v. State, 41 Miss. 570; Cain 
v. State, 18 Tex. 387; State v. Feaster, 25 
Mo. 324; State v. Rucker, 68 N. C. 211; Card- 
er v. State, 17 Ind. 307; State v. Gove, 34 N. 
H. 510. - 
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FELONY. 
In English Law 


This term meant originally the state of 
having forfeited lands and goods to the crown 
upon conviction for certain offenses, and then, 
by transition, any offense upon conviction for 
which such forfeiture followed, in addition to 
capital or any other punishment prescribed 
by law; as distinguished from a “misde- 
meanor,” upon conviction for which no for- 
feiture followed. All indictable offenses are 
either felonies or misdemeanors, but a mate- 
rial part of the distinction is taken away by 
St. 83 & 34 Vict. ce. 28, which abolishes for- 
feiture for felony. Wharton; 4 Bla. Comm. 
94; 1 Russ. Cr. 78; Co. Litt. 391; 1 Hawk. 
PI. Cr. e. 387; U. S. v. Smith, 5 Wheat. (U. S.) 
153, 5 L. Ed. 57; 1 Bish. New Cr. L. § 616. 


’ 


In American Law 


The term has no very definite or precise 
meaning, except in Some cases where it is 
defined by statute. For the most part, the 
state laws, in describing any particular of- 
fense, declare whether or not it shall be con- 
sidered a felony. Apart from this, the word 
seems merely to imply a crime of a graver 
or more atrocious nature than those desig- 
nated as “misdemeanors.” U. S. v. Copper- 
smith (0. ©.) 4 Fed. 205; Bannon v. U. 8., 
156 U. S. 464, 15 Sup. Ct. 467, 39 L. Ed. 494; 
Mitchell v. State, 42 Ohio St. 886; State v. 
Lincoln, 49 N. H. 469; People v. Van Steen- 
burgh, 1 Park. Cr. Rep. (N. Y.) 39; Matthews 
v. State, 4 Ohio St. 542. In general, what is 
felony under the English common law is such 
under ours; 1 Bish. Cr. L. § 617; Clark, Cr. 
L. 33. A crime is not a felony unless so de- 
clared by statute, or it was such at the com- 
mon law; State v. Murphy, 17 R. I. 698, 24 
Atl. 478, 16 L. R. A. 550. l 


The word “felony” is a generic term, going to 
distinguish certain crimes, as murder, robbery, and 
larceny, from other minor offenses known as mis- 
demeanors. State v. Celestin, 138 La. 407, 70 So. 342; 
343. 

At common law “felony” was any crime which 
occasioned the forfeiture of lands and goods, but 
the statutory division of crimes into felonies and 
misdemeanors is in no sense known to the com- 
mon law, and is not based upon the same distinc- 
tion. People v. Connors, 301 Ill. 112, 133 N. E. 
639, 640. 


The statutes or constitutions of many states 
define felony as any public offense on convic- 
tion of which the offender is liable to be sen- 
tenced to death or to imprisonment in a pen- 
itentiary or state prison. Code Ala. 1907, § 
6756 (Code 1923, § 3874); Const. Colo. art. 18, 
§ 4; Code Ga. 1882, § 3404 (Pen. Code 1910, 
§ 2); Code Iowa, §§ 5098, 5004 (Code 1981, §§ 
12890, 12891); Ky. St. § 1127; Rev. St, Me. 
1916, c. 187, § 11 (Rev. St. 1930, c. 143, § 11); 
Rev. Laws Mass. c. 215, § 1 (G. L. [Ter. Ed.] 
c. 274, § 1); Rev. St. Mo. 1809, § 4923 (Mo. 


St. Ann. § 4471); Penal Law N. Y. (Consol. 


Laws, c 40) § 2; O. B. N. 0. § 4171; Gen. 
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Code Ohio, § 12372; St. Wis. § 353.31, But 
see Dutton v. State, 123 Md. 373, 91 A. 417, 
419, Ann. Cas. 1915D, 616. Under U. $. Cr. 
Code, § 335 (18 USCA § 541), offenses punish- 
able by death or imprisonment for a term ex- 
ceeding one year are felonies. - Joplin Mer- 
cantile Co. v. United States (C. C. A.) 213 F. 
926, 935, Ann. Cas. 1916C, 470; Hass v. United 
States (C. C. A.) 232 F. 328, 334; Waldeck 
v. U. 8. (C. C. A.) 2 F.(2d) 248, 244. 


Generally, an offense is a felony, if it may be 
punished by imprisonment in the penitentiary, re- 
gardless of what penalty Actually is imposed. 
Seitz v. Ohio State Medical Board, 24 Ohio App. 
154, 157 N. E. 304, 305; Ferguson v. State, 101 Tex. 
Cr. R. 670, 276 S. W. 919, 920; People v. War, 20 
Cal. 117; State v. Melton, 117 Mo. 618, 23 8. W, 
889. See Benton v. Com., 89 Va. 570, 16 S. E. 725; 
State v. Harr, 38 W. Va. 58, 17 5. E, 794; contra: 
Lamkin v. People, 94 Ill. 501. 


In Feudal Law 


An act or offense on the part of the vassal, 
which cost him his fee, or in consequence of 
which his fee fell into the hands of his lord; 
that is, became forfeited. (See Felonia.) Per- 
fidy, ingratitude, or disloyalty to a lord. 


In General 


—Felony act. The statute 33 & 34 Vict. c. 23, 
abolishing forfeitures for felony, and sanc- 
tioning the appointment of interim curators 
and administrators of the property of felons. 
Mozley & Whitley ; 4 Steph. Comm. 10, 459. 


—Felony, compounding of. 
Felony. 


See Compounding 


—Misprision of felony. See Misprision. 


—Reducible felony. A felony upon conviction 
of which the offender may be punished as 
for a misdemeanor, upon recommendation of 
the jury. Atkins v. State, 154 Ga. 540, 114 S. 
E. 878. 


FELTING. In the process of “felting,” as 
applied to the manufacture of fur felt hats, 
the fur fibers become interlocked with the wool 
fibers, or with other fibers of fur, for their 
whole length. Matteawan Mfg. Co. v. Em- 
mons Bros. Co. (C. C. A.) 253 F. 372, 375. See, 
also, Werk v. Parker (Č. ©. A.) 231 F. 121, 
123. 


FEMALE. The sex which conceives and gives 
birth to young. Also a member of such sex. 
The term is generic, but may have the spe- 
cific meaning of “woman,” if so indicated by 
the context. State v. Hemm, 82 Iowa, 609, 48 
N. W. 971; State v. Phillips, 26 N. D. 206, 
144 N. W. 94, 95, 49 L. R. A. (N. S.) 470, Ann. 
Cas. 19164A, 320. 


Unmarried Female 


A term descriptive not only of those who 
have never married, but also of widows and 
divorced women. People v. Weinstock, 140 
N. Y. S. 453, 458, 27 N. Y. Cr. R. 53. 


‘or protect by formalities. 


FENCE 


FEME, FEMME. L. Fr. A woman. Also, 
a wife, as in the phrase “baron et feme” (q. v.). 


FEME COVERT. A married woman. Gener- 
ally used in reference to the legal disabilities 
of a married woman, as compared with the 
condition of a feme sole. Hoker v. Boggs, 63 
Ill. 161. 


FEME SOLE. A single woman, including 
those who have been married, but whose mar- 
riage has been dissolved by death or divorce, 
and, for most purposes, those women who are 
judicially separated from their husbands. 
Mozley & Whitley; 2 Steph. Comm. 250. 
Kirkley v. Lacey, 7 Houst. (Del.) 218, 30 Atl. 
994. 


FEME SOLE TRADER. In English law. A 
married woman, who, by the custom of Lon- 
don, trades on her own account, independently 
of her husband; so called because, with re- 
spect to her trading, she is the same as a 
feme sale. Jacob; Cro. Car. 68. The term 
is applied also to women deserted by their 
husbands, who do business as femes sole. 
Rhea v. Rhenner, 1 Pet. 105, 7 L. Ed. 72. The 
custom was reccgnized as common law in 
South Carolina, but did not extend beyond 
trading in merchandise; McDaniel v. Corn- 
well, 1 Hill (S. C.) 429; Newbiggin v. Pillans, 
2 Bay (S. C.) 164. By statute in several states 
a similar custom is recognized, as in Penn- 
sylvania, by act of Feb. 22, 1718 (48 PS § 41). 
Black v. Tricker, 59 Pa. 13; People’s Sav. 
Bank v. Denig, 131 Pa. 241, 18 A. 1083. 


FEMICIDE. The killing of a woman. Whar- 
ton. One who kills a woman. 


FEMININE. Of or belonging to females. 


FENATIO (or Feonatic). In forest law. 
the fawning of deer; the fawning season. 
Spelman. 


FENCE, v. In old Scotch law. To defend 
To “fence a court” 
was to open it in due form, and interdict all 
manner of persons from disturbing their pro- 
ceedings. This was called “fencing,” q. d., de- 
fending or protecting the court. Pitcairn, Cr. 
Law, pt. 1, p. 75. 


FENCE, n. A hedge, structure, or partition, 

erected for the purpose of inclosing a piece 

of land, or to divide a piece of land into dis- 

tinct portions, or to separate two contiguous 

estates. See Kimball v. Carter, 95 Va. 77, 27 

S. E. 823, 38 L. R. A. 570; Estes v. Railroad 

Co., 63 Me. 309; Allen v. Tobias, 77 Ill. 171; 

Wolf v. Schwill, 289 Ill. 190, 124 N. E. 389; - 
Cook v. Texas & P. Ry. Co. (Tex. Civ. App.} 

297 S. W. 913, 914. 


An inclosure about a field or other place, or about 
any object; especially, an inclosing structure of 
wood, iron or other material, intended to prevent 
intrusion from without or straying from within. 
Midland Valley R. Co, v. Bryant, 37 Okl. Cr. 20, 
131 P. 678. 


FENCE 


By statute in Oregon, all precipices, embank- 
ments, streams, lakes, and other natural obstruc- 
tion, if equally secured against the trespass of 
domestic animals, shall be treated as lawful fences. 
Seavey v. Williams, $7 Or. 310, 191 P. 779, 781. 


Colloquially, a person Who receives stolen 
goods from persons who steal them. People 
v. Boneau, 327 Ill. 194, 158 N. F. 431, 436. 


FENCE~MONTH, or DEFENSE-MONTH. In 
old English law. A period of time, occurring 
in the middle of summer, during which it was 
unlawful to hunt deer in the forest, that be- 
ing their fawning season. Probably so called 
because the deer were then defended from 
pursuit or hunting. Manwood; Cowell; 
Spelman, 


FENDER. A guard or protection against 
danger. Cape May, D. B. & S. P. R. Co. v. 
Cape May, 59 N. J. Law, 396, 36 A. 696, 36 L. 
R. A. 653. A safety device sometimes called 
life guard, on street cars. Tampa Electric 
Co. v. Bazemore, 85 Fla. 164, 96 So. 297, 298; 
Galveston Electric Co. v. Swank (Tex. Civ. 
App.) 188 S. W. 704, 706. 


FENERATION. Usury; the gain of interest; 
the practice of increasing money by lending. 
Sometimes applied to interest on money lent. 
See Colebrook, Dig. IJindu Law, I. 7. 


FENGELD. In Saxon law. A tax or im- 
position, exacted for the repelling of enemies. 
Spelman. 


FENIAN. A champion, hero, giant. This 
word, in the plural, is generally used to sig- 
nify invaders or foreign spoilers. The mod- 
ern meaning of “Fenian” is a member of au 
organization of persons of Irish birth, resi- 
dent in the United States, Canada, and else- 
where, having for its aim the overthrow of 
English rule in Ireland. Webster, 


FEOD. The same as feud or fief. 
Comm. 45; Spelman. 


2 Bla. 


FEODAL. Belonging to a fee or feud; feud- © 


al.. More commonly used by the old writers 
than feudal. 


FEODAL ACTIONS. Real actions. 
Comm. 117. 


FEO DAL SYSTEM. See Feudal System. 
FEODAL SYSTEM. See Fendal System. 


FEODALITY. Fidelity or fealty. 
See Fealty. 


FEODARUM (or FEUDARAM) CONSUETU- 
DINES. The customs of feuds. The name 
of a compilation of feudal laws and customs 
made at Milan in the twelfth century. It is 
the most ancient work on the subject, and 
was always regarded, on the continent of 
Europe, as possessing the highest authority. 


3 Bla. 


Cowell. 


- FEODARY. An officer of the court of wards, 
appointed by the master of that court, under 
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32 Hen. VIII. c. 26, whose business it was 
to be present with the escheator in every 
county. at the finding of offices of lands, and 
to give evidence for the king, as well concern- 
ing the value ag the tenure; and his office 
was also to survey the land of the ward, after 
the office found, and to rate it. He also as- 
signed the king’s widows their dower; and 
received all the rents, ete. Abolished by 12 
Car. II. ce 24. Wharton; Kennett, Gloss.; 
Cowell. 


FEODATORY, or FEUDATORY. In feudal 
law. The grantee of a feod, feud, or fee; the 
vassal or tenant who held his estate by feudal 
service. Termes dela Ley. Blackstone uses 
“feudatory.” 2 Bl. Comm. 46, 


FEODI FIRMA. 
farm (q. v.) 


In -old English law. Fee- 


FEODI FIRMARIUS. 
farm. 


The lessee of a fee- 


FEODUM. This word (meaning a feud or 
fee) is the one most commonly used by the 
older English law-writers, though its equiva- 
lent, “fewdum” (q. v.), is used generally by 
the more modern writers and by the feudal 
law-writers, Litt.§1; Spelman. There were 
various classes of feoda, among which may 
be enumerated the following: Feadwm taicum, 
a lay fee. Weodum militare, a knight's fee. 
Feodum improprium, an improper or deriva- 
tive fee. Feodum proprium, a proper and 
original fee, regulated by the strict rules of 
feudal succession and tenure. Feodum sim- 
plex, a simple or pure fee; fee-simple. F'co- 
dum talliatum, a fee-tail. See 2 BI. Comm. 
58, 62; Litt. §§ 1,18; Bract. fol. 175; Glan. 
13, 23. 
In Oid English Law 


A seigniory or jurisdiction. Flet, lib. 2, c. 
63, § 4. 
A fee, a perquisite or compensation for a 


service. Fleta, lib. 2, c. 7. 
In General 


—Feodum antiquum. A feud which devolved 
upon a vassal from his intestate ancestor. 


—Feodum nobile. <A fief for which the tenant 
did guard and owed homage. Spelinan. 


—Feodum novum. A feud acquired by a vassal 
himself. 


Feodum est quod quis tenet ex quacunque causa 
sive sit tenementum sive redditus, Co. Litt. 1. 
A fee is that which any one holds from what- 
ever cause, whether tenement or rent. 


Feodum simplex quia feodum idem. est quod 
hereditas, et simplex idem est quod legitimum 
vel purum; et sic feodum simplex idem est quod 
hereditas legitima vel hereditas pura. Litt. § 1. 
A fee-simple, so called because fee is. the same 
as inheritance, and simple is. the same as 
lawful or pure; -and thus fée-simple is the 
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same. as a lawful inheritance, or pure in- 
heritance. 


Feodum talliatum, i. ¢., hereditas in quandam 
certitudinem limitata. Litt. § 13. Fee-tail, $. 
e., an inheritance limited in a definite descent. 


FEOFFAMENTUM. 2 BL 
Comm. 310. 


FEOFFARE. To enfeoff; to bestow a fee. 
The bestower was called “feoffator,”’ and the 
grantee or feoffee, “feoffatus.” 1 Reeve, Hist. 
Eng. Law, 91. 


A feoffment. 


FEOFFATOR. In old English law. A fe- 
offer or feoffor; one who gives or bestows a 
fee; one who makes a feoffment. Bract. fols. 
120, 81. 


FEOFFATUS. In old English law. A fe- 
offee; one to whom a fee is given, or a 
feoffment made. Bract. fols. 17b, 44b. 


FEOFFEE. He to whom a fee is conveyed. 
Litt. §1; 2 Bl, Comm. 20. 


FEOFFEE TO USES. A person to whom 
land was conveyed for the use of a third par- 
ty. (The latter was called “cestui que use.) 
One holding the saine position with reference 
to a use that a trustee does to a trust. 1 
Greenl. Cruise, Dig. 333. He answers to the 
heres fiduciurius of the Roman law. 


FEOFFMENT. The’ gift of any corporeal 
hereditament to another (2 Bl. Comm. 310), 
operating by transmutation of possession, and 
requiring, as essential to its completion, that 


the seisen be passed (Watk. Cony. 183), which, 


might be accomplished either by investiture 
or by livery of seisin. 1 Waslib. Real Prop. 
“88. See Thatcher v. Omans, 3 Pick. (Mass.) 
- 532; French v. French, 3 N. H. 260; Perry 
v. Price, 1 Mo. 554; Orndoff v. Turman, 2 
Leigh (Va.) 233, 21 Am. Dee. 608. A gift of a 
freehold interest in land accompanied by liy- 
ery of seisin. The essential part is the livery 
of seisin. 3 Holdsw. Hist. E. L. 187. 

Also the deed or conveyauce by which such 
eorporeal hereditament is passed. 


A feoffment originally meant the grant of a feud 
or fee; that is, a barony or knight’s fee, for 
which certain services were due from the feoffee 
to the feoffor. This was the proper sense of the 
word; but by custom it came afterwards to signify 
also a grant (with livery of seisin) of a free in- 
heritance to a man and his heirs, referring rather 
to the perpetuity of the estate than to the feudal 
tenure. 1 Reeve, Eng. Law, 90, 91. It was for ages 
the only method (in ordinary use) for conveying 
the freehold of land in possession, but has now 
fallen in great measure into disuse, even in England, 
having been almost entirely supplanted by some of 
that class of conveyances founded on the statute 
law of the realm. 1 Steph. Comm, 467, 468; Dane, 
Abr. c. 104; Stearn, Real Act. 2; Green v. Liter, 
8 Cranch (U. S.) 229, 3 L. Ed. 545. 


FEOFFMENT TO USES. A teoffment of 
lands to one person to the use of another. In 


FERLE 


such case the feoffee was bound in conscience 
to hold the lands according to the use, and 
could himself derive no:benefit, Sometimes 
such feoffments were made to the use of the 
feoffer. The effect of such conveyance was 
eutirely changed by the statute of uses. See 
Wins. R. P. (th Ed.) 155; 2 Sand. Us. 13; 
Watk. Cony. 288. 


FEOFFOR. The person making a feoffment, 
or enfeoffing another in fee. 2 Bl. Comm. 310; 
Litt. §$ 1, 57. 


FEOH. This Saxon word meant originally 
cattle, and thence property or money, and, 
by a second transition, wages, reward, or fee. 
It was probably the original form from which 
the words “feod,” “feudum,” “fief,” “feu,” and 
“fee” (all meaning a feudal grant of land) 
have been derived. Spelman, Feuds. 


FEONATIO. 
season of deer. 


In forest law. The fawning 


FEORME. A certain portion of the produce 
of the land due by the grantee to the lord 
according to the terms of the charter. Spel. 
Feuds, ec. 7. 


FER BESTIÆ. Wild beasts. 


FER NATURAE. Lat. Of a wild nature 
or disposition. Animals which are by nature 
wild are so designated, by way of distinction 
from such as are naturally tame, the latter 
being called “domite nature.” Fleet v. Hege- 
man, 14 Wend. (N. Y.) 43; State v. Taylor, 27 
N. J. Law, 119, 72 Am. Dec. 347; Gillet v. 
Mason, 7 Johns. (N. Y.) 17. 


FERCOSTA. Ital. A kind of small vessel or 
boat. Mentioned in old Scotch law, and called 
“fercost.” Skene. 


FERDELLA TERR. A fardel-land; 
acres; or perhaps a yard-land, Cowell. 


ten 


FERDFARE. Sax. 
the army. 
tbe army. 


A summons to serve in 
An acquittance from going into 
Fleta, lib. 1, @ 47, § 28. 


FERDINGUS. A term denoting, apparently, 
a freeman of the lowest class, being named 
after the cotseti, Ance.. Inst. Eng. 


FERDWITE. In Saxon law. An acquittance 
of manslaughter committed in the army; 
also a fine imposed on persons for not going 
forth on a military expedition. Cowell. 


FERIA. In old English law. A weekday; a 
holiday; a day on which process could not 
be served; a fair; a ferry. Cowell; Du 
Cange; Spelman; 4 Reeve, Hist. Eng. Law 
17. 


FERIÆ. In Roman-law. Holidays; gen- 
erally speaking, days or seasons during which 
free-born Romans suspended their political 
transactions and their lawsuits, and during 
which slaves enjoyed a cessation from labor. 
All ferie were thus dies nefasti. All feria 


FERIÆ 


were divided inte two classes, —“‘feriæ pub- 
lice” and “feriæ private.” The latter were 
only observed by single families or individ- 
uals, in commemoration of some particular 
event which had been of importance to them 
or their ancestors. Smith, Dict. Antiq. 


Numerous festivals were called by this name in 
the early Roman empire. In the later Roman em- 
pire the single days occurring at intervals of a 
week apart, commencing with the seyenth day of 
the ecclesiastical year, were so called. Du Cange. 


FERIAL DAYS. Originally and properly, 
days free from labor and pleading; holidays. 
In statute 27 Hen. VI. c. 5, working-days; 


weekdays, as distinguished from Sunday. 
Cowell. 

FERITA. In old European law. A wound; 
a Stroke. Spelman. 


FERLING. In old records. The fourth part 
of a penny; also the quarter of a ward in a 
borough. 


FERLINGATA. A fourth part of a yard- 
land. 


FERLINGUS, or FERLINGUM. A furlong. 
Co, Litt. 5 b. 


FERM, or FEARM. A house or land, or both, 
let by lease. Cowell. 


FERME. A farm; arent; a lease; a house 
or land, or both, taken by indenture or lease. 
Plowd. 195; Vicat; Cowell. See Farm. 


FERMENTATION. <A decomposition pro- 
duced in an organic substance by the physi- 
ological action of a living organism, or by 
certain unorganized agents. U. S. v. Dodson 
(D. C.) 268 F. 397, 403. 


FERMENTED LIQUORS. Beverages pro- 
duced by, or which have undergone, a process 
of alcoholic fermentation, to which they owe 
their intoxicating properties, including beer, 
wine, hard cider, and the like, but not spiritu- 
ous or distilled liquors. State v. Lemp, 16 
Mo. 391; State v. Biddle, 54 N. H. 383; Peo 
ple v, Foster, 64 Mich. 715, 31 N. W. 596; 
State v. Gill, 89 Minn. 502, 95 N. W. 449; 
State v. Adams, 51 N. H. 568; People v. Em- 
mons, 178 Mich. 126, 144 N. W. 479, 481, Ann. 
Cas. 1915D, 425. 


FERMER, FERMOR. A lessee; a farmer. 
One who holds a term, whether of lands or an 
incorporeal right, such as customs or revenue. 


FERMIER. In French law. One who farms 
any public revenue, 


FERMISONA. In old English law. The win- 
ter season for killing deer. 


FERMORY. In old records. A place in 
monasteries, where they received the poor, 
(hospicio -eacipiebant,) and gave them provi- 
sions, (ferm, firma.) ‘Spelman, . Hence the 
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modern infirmary, used in the sense of a hos- 
pital. 


FERNIGO. In old English law. A waste 
ground, or place where fern grows. Cowell. 


FERRATOR. A farrier (q. v.). 

FERRI. In the civil law. To be borne; that 
is on or about the person. This was distin- 
guished from portari, (to be earried,) which 
signified to be carried on an animal. Dig. 50, 
16, 235. ` 


FERRIAGE. The toll or fare paid for the 
transportation of persons and property across 
a ferry. 

Literally speaking, it is the price or fare 
fixed by law for the transportation of the 
traveling public, with such goods and chattels 
as they may have with them, across a river, 
bay, or lake. People y. San Francisco & A. R. 
Co., 35 Cal. 606. 


FERRIFODINA. In old pleading. An iron 
mine. Townsh. Pl. 273. 


FERRUERE, or FERRURA. The shoeing of 
horses. Kelham. See Ferrum. 


FERRUM. Iron. In old English law. A 
horse-shoe, Ferrura, shoeing of horses. 


FERRY. A liberty to have a boat upon a riv- 
er for the transportation of men, horses, and 
carriages with their contents, for a reason- 
able toll. The term is also used to designate 
the place where such liberty is exercised. 


See New York v. Starin, 8 N. Y. St. Rep. 655; 


Broadnax v. Baker, 94 N. ©. 681, 55 Am. Rep. 
633; Einstman v. Black, 14 Ill. App. 381; 
State v. Wilson, 42 Me. 9; State v. Freehold- 
ers of Hudson County, 23 N. J. L. 206; Woolr. 
Ways 217. The term is also used to desig- 
nate the place where such liberty is exercised ; 
Chapelle v. Wells, 4 Mart. La. (N. 8.) 426. 


“Ferry” properly means a place of transit across 
a river or arm of the sea; but in law it is 
treated as a franchise, and defined as the exclusive 
right to carry passengers across a river, or arm 
of the sea, from one vill to another, or to con- 
nect a continuous line of road leading from one 
township or vill to another. It is not a servitude 
or easement. It is wholly unconnected with the 
ownership or occupation of land, so much so that 
the owner of the ferry need not have any property 
in the soil adjacent on either side. (12 C. B., N. S, 
32.) Brown. 

In a strict sense a ferry is a continuation of a 
highway from one side of the water to the other 
and is for the transportation of passengers, vehicles 
and other property; Mayor, etc., of New York v. 
Starin, 106 N. Y. 11, 12 N. E. 631; Broadnax v. 
Baker, 94 N. ©. 675, 55 Am. Rep. 633; Chesapeake 
Ferry Co. v. Hampton Roads Transp. Co., 145 Va. 
28, 138.S. E. 561, 563. 

A fetvy is an incorporeal hereditament acquired 
from the public, and, in this country, granted by 
a special act of the Legislature, or by some other 
competent: authority under the provisions of a 
general law. It comprises not merely the exclusive 
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privilege of transportation, for tolls, across ‘a stream 
‘or other body of water, but also the use for that 
purpose of the respective landings, with the outlets 
therefrom; without which the grant would be 
wholly nugatory, It is usually established upon 
some public road, of which it is a connecting link; 
but the landings may be altogether private prop- 
erty, in which case the grant supposes that they 
belong to the grantee, or that he is entitled to the 
use thereof for the purposes of the ferry. In ei- 
ther case, the use of the landings and outlets is a 
part of the franchise, so far as the public is con- 
cerned. If they constitute portions of the high- 
way, as they do where the ferry is on a duly 
established road, then the grant is a delegation of 
the use of the public easement, so far as is neces- 
sary for the purposes of the ferry, Hale v. Record, 
74 Okl. 77, 176 P. 756, 757. 


Public and Private 


A publie ferry is ‘one to which all the-pub- 
lic have the right to resort, for which a regu- 
lar fare is established, and the ferryman is 
a common carrier, bound to take over all who 
apply, and bound to keep his ferry in opera- 
tion and good. repair, Hudspeth v. Hall, 111 
Ga. 510, 36 S. E. 770; Broadnax v. Baker, 94 
N. ©. 681, 55 Am. Rep. 633. By statute in 
Arkansas, all ferries upon or over any public 
navigable stream shall be deemed public fer- 
ries. Kirby’s Dig. § 3555; St. Paul Fire & 
Marine Ins. Co. v. Harrison, 140 Ark, 158, 215 
S. W. 698. A private ferry is one mainly for 
the use of the owner, and though he may take 
pay for ferriage, he does not follow it as a 
business. His ferry is not open to the public 
at its demand, and he may or may not keep it 
in operation. Hudspeth v. Hall, supra; St. 
Paul Fire & Marine Ins. Co. v. Harrison, 140 
Ark. 158, 215 S. W. 698. 


FERRY FRANCHISE. The public grant of a 
‘right to maintain a ferry at a particular 
place; a right conferred to land at a particu- 
lar point and secure toll for the transporta- 
tion of persons and property from that point 
across the stream. Mills v. St. Clair County, 
7 Ill 208. A grant by the state or its author- 
ized subdivisions to a named person, empow- 
ering him to continue an interrupted land 
highway over interrupting waters. Ferry Co. 
v. Solano Aquatic Club, Vallejo, 165 Cal. 255, 
131 P. 864, 871, Ann. Cas. 1914C, 1197. 


FERRYBOAT. A vessel traversing any of 
the waters of the state between two constant 
points regularly employed for the transfer 
of passengers and freight, authorized by law 
so to do, and also any boat employed as a part 
of the system of a railroad for the transfer of 
passengers and freight plying at regular and 
stated periods between two points. Pol. Code 
Cal. § 3643; Lake Tahoe Ry. & Transp. Co. 
v. Roberts, 168 Cal, 551, 143 P. 786, 789, Ann. 
Gas. 1916E, 1196. 


FERRYMAN. One employed in taking per- 

sons across a river or other stream, in boats 

or other contrivances, at a ferry. Covington 

Ferry Co. v. Moore, 8 Dana (Ky.) 158; State 
Bu.Law Dict. (3p Ep.) —49 


by wrest 


y: Olarke, 2 McCord (S. O) 48, 18° Am. Dée. 
TOL. oiia : : À 
FESTA IN CAPPIS. In old English law. 


Grand holidays, on which choirs wore caps. 
Jacob, ` 


Festinatio justitiæ est noverca infortunii. Hob. 
97, Hasty justice is the stepmother of mis- 
fortune. : 


FESTING-MAN. In old English law. A 
bondsman; a surety; a frank-pledge, or one 
who was surety for the good behavior of an- 
other. Monasteries enjoyed the privilege of 
being “free from festing-men,” which means 
that they were “not bound for any man’s 
forthcoming who should transgress the law.” 
Cowell. See Frank-Pledge. 


FESTING-PENNY. Earnest given to serv- 
ants when hired or retained. The same as 
arles-penny. Cowell. 


FESTINUM REMEDIUM. Lat. A speedy 
remedy. A term applied to those cases where 
the remedy for the redress of an injury is 
given without any unnecessary delay. Bacon, 
Abr. Assise, A. The action of dower is 
festinum remedium. The writ of assise was 
also thus characterized (in comparison with 
the less expeditious remedies previously 
available) by the statute of Westminster 2 
(18 Edw. I. c. 24.) 


FESTUCA. In Frankish law. A rod or staff 
or (as described by other writers) a stick, 
on which imprecatory runs were cut, which 
was used as a gage or pledge of good faith by 
a party to a contract, or for symbolic delivery 
in the conveyance or quit-claim of land, be- 
fore a court of law, anterior to the introduc- 
tion of written documents by the Romans, 2 
Poll. & Maitl. 86, 184, 190; Maitl. Domesday 
Book and Beyond 323. ° 


FESTUM. A feast, holiday, or festival. 
Festum stultorum, the feast of fools. 


FETICIDE. In medical jurisprudence. De- 
struction of the fetus; the act by which 
criminal abortion is produced. 1 Beck, Med. 
Jur. 288; Guy, Med. Jur. 133.. See, also, 
Prolicide. ° 


FETTERS. Chains or shackles for the feet; 
irons used to secure the legs of convicts, un- 
ruly prisoners, ete. Similar chains securing 
the wrists are called “handcuffs.” 


FEU. In Scotch law. A holding or tenure 
where the vassal, in place of military serv- 
ice, makes his return in grain or money. 
Distinguished from “wardholding,” which is 
the military. tenure of the country. Bell; 
Erskine, Inst. lib. ii, tit. 3, § 7. 


FEU ANNUALS. In Scotch law. The red- 
dendo, or annual return from the vassal to a 
superior in a feu holding. Wharton, Dict., 2d 
Lond. Ed. . 


FEU BY LIBU.. 


FEU ET LIEU. Fr. In old French and Ca- 
adian law. Hearth and’ home. A term im- 
porting actual settlement upon land by a ten- 
ant. . . 
FEU HOLDING. A ‘holding by tenure. of 
rendering grain-or money in place of military 
service. Bell. i 


FEUAR. In Scotch law. The tenant or vas- 
sal of a feu; a feu-vassal. Bell. 
_FEUD. j . 

a In Feudal Law ` 

-An-estate in land held of a superior on con- 
dition of rendering him services. 2 Bl. Comm. 
105. 

An inheritable right to the use and occupa- 
tion of lands, held on condition of rendering 
services to the lord or proprietor, who himself 
retains the property i in the lands. See Spel. 
Feuds, c. 1. 

In this sense the word is the same as 
“feod,” “feodum,” “feudum,” “fief,” or “fee.” 
1 Sullivan, Lect. 128; 1 Spence, Eq. Jur. 34; 
Dalrymple, Feud. Pr. 99; 1 Washb. R. P. 18; 
Mitch. R. P. 80. 


<a In Saxon and Old German Law 

An enmity, or species of private war, exist- 
ing between the family of a murdered man 
and the family of his slayer. In Scotland and 
the north of England, a combination of all 
the kin to revenge the death of any of the 
blood: upon the slayer and all his race. 
Termes de la Ley; Whishaw. See Deadly 
Feud; Faida, 


Military Feuds 
. The genuine or original feuds which were 


in the hands of military men, who performed 
military duty for their tenures. 


‘FEUDA. Feuds or fees. 


FEUDAL. Pertaining to feuds or fees; re- 
lating to or growing out of the feudal. system 
or feudal law; having the quality of a feud, 
as distinguished from “allodial. ” 


FEUDAL ACTIONS. An ancient name for 
real. actions, or such as concern Teal property 
only.* 3 Bl. Comm, 117. 


FEUDAL. COURTS. In the 12th century a 
lord qua lord, had the right to. hold a court 
for his tenants; in the 13th century, they be- 
came of less importance and for three rea- 
sons: The feudal principle would have led 
to a series of courts one above the other, and 
the-dominions of the large landowners were 
usually scattered, so that great feudal courts 
became impossible. The growth of the ju- 
risdiction` of the: king's”: ‘court removed the 
‘necessity for feudal courts. - All the incidents 
of the feudal system. came to be regarded in a 
commercial spirit—as. ‘property, lis jurisdic- 
i ; ei appendant to. landowning. 
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FEUDAL LAW. The body. of jurisprudence 
relating to feuds; _ the real-property law ‘of 
the feudal system ; the law. anciently regu- 
lating the property relations of lord. and vas- 
Sal, and the creation, incidents, and transmis- 
sion of feudal estates. The body of laws and 
usages constituting the “feudal law” was orig- 
inally customary and unwritten, but a com- 
pilation was made in, the twelfth century, 
ealled “Feodarum Consuetudines,” which has 
formed the basis of later digests. The feudal 
law prevailed over Europe from the twelfth 
to the fourteenth century, and was introduced 
into England at the Norman Conquest, where 
it formed the entire basis of the law of real 
property until comparatively modern times. 
Survivals of the feudal law, to the present 
day, so affect and eolor that-branch of juris- 
prudence as to require q certain knowledge 
of the feudal law in order to the perfect 
comprehension of modern tenures and rules of 
real-property law. 


FEUDAL. POSSESSION, The equivalent of 
“seisin” under the feudal system. 


FEUDAL SYSTEM. The system of feuds. A 
political and social system which. prevailed 
throughout Europe during -the eleventh, 
twelfth, and thirteenth centuries, and is sup- 
posed to have grown out of the peculiar usages 
and policy of the Teutonic nations who. over- 
ran the continent after the fail of the Western 
Roman Empire, as developed by the exigen- 
cies of their military domination, and possibly 
furthered by notions taken from the Roman 
jurisprudence. It was introduced into Eng- 


‘land, in its completeness, by William I., A. D. 


1085, though it may have existed in a rudi- 
mentary form among the Saxons before the 
Conquest. It formed the entire basis of the 
real-property law of England in medieval 
times; and survivals of the system, in mod- 
ern days, so modify and color that branch of 
jurisprudence, both in England and America, 


that many of its principles require for their 


complete -understandihg a knowledge of the 
feudal system. The feudal system originated 
in the relations of a military chieftain and 
his followers, or king and nobles, or lord and 
vassals, and especially their relations as de- 
termined by the bond established by a grant 
of tand from the former to the latter. From 
this it grew into a complete and intricate 
complex of rules for the tenure and transmis- 
sion of real estate, and of correlated duties 
and services; while, by tying men to the land 
and to those holding above and below them, it 
created a close-knit hierarchy of persons, and 
developed an aggregate of social and political 
institutions, For an account of the feudal 
system in its juristic relations, see 2 Bl 
Gomm; 44; 1° Steph. Comm. 160; 8 Kent, 
Comm. 487; Spel. Feuds; Litt. Ten.; Sull, 
Lect.3 Spence,. Eq. Jur.; 1 Washb, Real 
Prop. "15; Dalr. "Feu. Prop. For its ‘political 
and social’ relations, see Hall. Middle Ages ; 
Maine, Anc. Law; Rob. Car.. V.; _ Montesa. 
l _ BL.LAW Dror.(3D Ep.) 


Esprit des Lois, bk. "80; ‘Guizot, Hist. Civ- 
ilization. 


FEUDAL TENURES. The: tenures of real 


estate under the feudal. system, ‘such. as 
. knight-service, socage, villenage, ete. 
FEUDALISM. The feudal system; the ag- 


gregate of feudal principles and usages. 


FEUDALIZE. To reduce to a feudal tenure; 
to conform to feudalism. Webster. 


FEUDARY. A tenant who holds by feudal 
tenure, (also spelled “feodatory” and “feuda- 
tory.”) Held by feudal service. Relating to 
feuds or feudal tenures. 


FEUDBOTE. A recompense for engaging in 
a feud; ànd the damages consequent, it having 
been the custom in ancient times for all the 
kindred to engage in their kinsman’s quarrel. 
J acob. 


FEUDE. An occasional 1 early form of “feud” 
in the sense of private war or vengeance. 
Termes de la Ley.: See Feud. 


FEUDIST. A writer on feuds, as Cujacius, 
Spelman, ete. 


FEUDO.. In Spanish law. Feud or fee. 
White, New Recop. b. 2, tit. 2, c. 2. 


FEUDORUM LIBRI. The Books of Feuds 
published during the reign of Henry III., 
about the year 1152. The particular customs 
of Lombardy as to feuds began about that 
time to be the standard of authority to other 
nations, by reason of the greater refinement 
with which that branch of learning had been 
there cultivated. This compilation was prob- 
ably known-in England, Fut does not appear 
to have had any other effect than to influence 
English lawyers to the more critical study 
of their own tenures, and to induce them to 
extend the learning of real property so as 
to embrace more curious matter of similar 
kind: 2 Reeves, Hist. Eng. Law, 55. 


FEUDUM. L Lat. A feud, fief, or fee. A 
right of using and enjoying forever the lands 
of another, which the lord grants on condi- 
tion that the tenant shall-render fealty, mili- 
tary duty, and other services. Spelman. It 
is not properly the land, but a- right in the 
land. This form ofthe word is used by-the 
feudal. writers. The earlier English writers 
generally prefer the form feodum. There was 
an older word feum. 


Its use by the Normans is exceedingly obscure. 
“Feudal” was not in their vocabulary. Usually it 
denoted a stretch of land, rarely a tenure or mass 
of rights. It came to be applied to every person 
who had heritable rights in land, Maitl. Domesday 
Book and Beyond 152. 


FEUDUM ANTIQUUM. An ancient feud or 
fief; a fief descended to the vassal from his 
ancestors. 2 Bl. Comm. 212, 221. A fief 
which ancestors had possessed for more than 


four: generations. Spelman; i Priest v. , Cum: 
mings, 20 Wend. (N. Y.) 3849. ` 

FEUDUM APERTUM. ‘An open feud or fief; 
a fief resulting back to the lord; where the 
blood of the person last seised was utterly 
extinct and gone‘or where the ‘tenant com- 
mitted a crime, or gave other legal cause. 
Spelman ; 2 Bi. Comm. 245. 


FEUDUM FRANCUM. A free feud. One 
which was noble and: free. from talliagé and 
other subsidies to which the plebeia feuda 
(vulgar feuds) were. subject. Spelman. 


FEUDUM HAUBERTICUM. A fee held on ° 
the military service of appearing fully. armed 
at the ban and arriere ban. Spelman. 


FEUDUM IMPROPRIUM. An improper or 
derivative feud or fief. 2 Bl. Comm. 58. 


FEUDUM INDIVIDUUM; An indivisible or 
impartible feud or fief; descendible to the 
eldest son alone. 2 Bl. Comm. 215. 


FEUDUM LAICUM. A lay fee. 


FEUDUM LIGIUM. A liege feud or flef: a 
fief held immediately of the sovereign; one 
for which the vassal owed fealty to his lord 
against all persons. 1 Bl. Comm. 367; Spel- 
man. . 


FEUDUM MATERNUM. A maternal fief; a 
fief descended to the feudatory from his moth- 
er. 2 Bl. Comm. 212. 


FEUDUM MILITARE. A knight's fee, held 
by knight service and esteemed: the most hon- 
orable species of tenure. 2 Bla..Comm. 62. 


FEUDUM NOBLE, A fee for which the ten- 
ant did guard and owed fealty and homage, 
Spelman. 


FEUDUM ‘NOVUM. A new feud or fief; a 
fief which began in the person’ of. the feuda- 
tory, and did not come to him -by succession. 
Spelman; 2 Bl. Comm. 212; Priest v. Cum- 
mings, 20 Wend. (N. Y.) 349. 


FEUDUM NOVUM UT ANTIQUUM. A new 
fee held with the qualities and incidents of 
an ancient one. 2 Bl. Comm. 212: 


FEUDUM PATERNUM., A fee which the pa- 
ternal ancestors had held for four generations. 
Calvin.; Spelman. One descendible to heirs 
on the paternal side only. 2 Bl. Comm. 223. 
One which might be held by males only, Du 
Cange. 


FEUDUM PROPRIUM. A proper, genuine, 
and original feud or fief; being of a purely 
military character, and held by military serv- 
ice. 2 Bl, Comm. 57, 58. 


FEUDUM TALLIATUM. A restricted fee. 
One limited to descend to certain classes of 
heirs. 2 Bl, Comm. 112, note; 1 Washb. Real 
Prop. 66; Spelman. 


FEUM. An. older form of feudum. Malti. 
Domesday Book and Beyond 452. 


FEW. A relative term. of. great elasticity 
of meaning...Klann v. Minn, 161 Wis. 517, 
154 N. W. -996. An indefinite expression for 
_ a small or limited number. Pittsburgh, ©., 
©. & St. L. Ry. Co, v. Broderick, 56 Ind. App. 
58, 102 N. E. 887, 893. Not many, of small 
-number, indicating a small number of units 
er individuals “which ‘constitute «a ‘whole. 
Provident Loan Bank v. Parham,.137 Tenn. 
483, 194 S$: W. 570. In ‘cases where exact de- 
scription. is. required, the use: of ' this -word 
_ will not answer. Butts v, Stowe, 58 Vt. 603 ; 
Allen v. Kirwan, 159 Pa. 612, 28 A. 495 ; 
Wheelock v. Noonan, 108 N. Y. 179, 15 N. E, 
67, 2 Am. St. Rep. 405. ' 


FF. A Latin abbreviation for “Fragmenta,” 
designating the Digest or Pandects in the 
Corpus. Juris. Civilis- of: Justinian; :so called 
because that work is made. up. of fragments 
or extracts. from the: writings. of numerous 
jurists. Mackeld. Rom. Law, 8 74, 


- FI. FA. An abbreviation for ‘ert Tacios, 
(which see.) ` 
FIANCER. L, Fr. To pledge one’s faith. 
Kelham, : : 


FIANZA. Sp. In Spanish law, trust, con- 
fidence, and correlatively, a.legal- duty: or ob- 
ligation arising therefrom. -The term is suf- 
ficiently broad in meaning to include both a 
general obligation and a restricted liability 
under a single instrument.” Martinez -v. Run- 
kle, 57 N. J. Law, 111, 30 A. 598. But ina 
special sense, it designates a surety or guar- 
antor, or the contract or engagement of, sure- 
tyship; the “contract by which one person en- 
gages to pay the debt or fulfil the obligations 
of another if the latter should fail to do so. 


FIAR. In Scotch law. He that has the fee 
or feu. The proprietor is’ termed “fiar,” in 
contradistinction to the life renter. 1 Kames, 
Eq. Pref. One whose property is charged 
with a life-rent. Where a right is taken toa 
husband and wife in conjunct.fee and life- 
rent, the husband, as. the persona dignior, is 
the only far. Ersk. Prin, 421. 


FIARS PRICES. The value of grain in the 
different counties of Scotland, fixed yearly 
by the respéctive sheriffs, in the month of Feb- 
ruary, with the. assistance of juries. These 
regulate the prices of grain stipulated to be 
sold at the fiar prices, or when no price has 
been stipulated. Ersk. 1, 4, 6. 


FIAT. (Lat. “Let it be done.) “In English 
practice. A short order or warrant of a judge 
or magistrate directing some ‘act to be done; 
an authority issulng from some competent 
source for the doing: of some legal act, _ See 
1 Tidd. Pr. 100... 

. One of the proceedings: in the- English bank- 
rupt practice, being a power, ‘signed - by. the 
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lord chancellor, addressed to the court of 
bankruptcy, authorizing the petitioning. cred- 
itor to prosecute his complaint before it. 2 
Steph. Comm; 199: : Bythë statute 12 & 18 
Vict. c. 116, fiats were abolished. : 


—Fiat justitia. ‘Let justice be done. “On a pe- 
tition to the king for his warrant to bring: a 
writ of error in parliament, he writes on the 
top of the petition, “Fiat justitia,” and then 
the writ of error is made out, ete. Jacob. 


—Fiat.ut petitur. Let it be done as it is asked. 
A form of granting a petition. 


Joint fiat: In English law. : A fiat in bank- 
ruptcy, issued against two or.more trading 
partners. 


Fiat justitia, ruat colum. Let right be done, 
though ‘the heavens: should: -fall.. Branch, 
Princ. 161. a 


Fiat prout fieri consuevit, (nil temere novan- 
dum.) ‘Let it be done.as it-hath used to: be 
done, (nothing must: be rashly innovated.) 
Jenk. Cent. 116, case 39; Branch, Prine. 


FIAUNT. 


FICTIO. In Roman law. A fiction; an as- 
sumption or supposition. of. ‘the: Taw. 


-An order; command, See Fiat: 


“Fictio” in the old Roman law was properly a 
term: of pleading, and ‘signified: a false averment 
on.the part of the plaintiff which the defendant 
was not allowed to traverse;. ag that the plaintiff 
was a Roman citizen, when in truth he was a for- 
eigner. The object of the fiction was to give the 
court jurisdiction. Maine, Ane. Law, 25. 


Fictio: cedit veritati. Fietio juris non est. ubi 
veritas. Fiction yields to truth. ‚Where there 
is truth, fiction of law exists not. - 11 Co. 51, 


Fictio est: contra veritatem, sed pro veritate 
habetur; Fiction is against the truth, but it 
is. to be esteemed. truth. 


Fictio juris- non est ubi veritas. Where truth 
is, fiction of law does not exist. l 

Fiçtio legis Inique operatur alicui damnum. vel 
injuriam. A legal fiction does not properly 
work loss or injury. 2 Coke, 385; 3. Coke, 36; 
Broom, Max. 129; Gilb. 223. Wiction of law 
is wrongful if it works losg or. injury to any- 
one. 


Fictio legis neminem ladit. | A action ot law in- 
jures no one. 2 Rolle, 502; 3 Bl, Comm. 43; 
Low v. Little, 17 Johns. (N. Y.) 348. 


FICTION. An assumption or supposition of 
law that something which is or may be false 
is true, or that a state of facts exists which 
has never really taken place. New Hampshire 
Strafford Bank v. Cornell, 2 N. H. 324; Hib- 
berd.-v. Smith, 67 Cal. 647, 4 P. 473, 56 Am. 
Rep, 726; Murphy v. Murphy,- 190 Iowa, 874, 
179 N. W. 530,:683. . An assumption, for. pur- 


`poses-ọf; justice,.of. a fact. that: does. not -or 


may. not exist, -Dodo v, Stocker, 74 Coto. 95, 
219. P. 229, 228, . 
` A rule of law which assumes as true, and 
will not allow to be disproved, something 
which is false, but not impossible. - Best, Ev: 
419. NN 


These assumptions are of an innocent or even 
beneficial character, and are made for the ad- 
vancement of the ends of justice. They secure 
- this end chiefly by the extension of procedure from 
cases to which -it is applicable to other cases to 
which it is not strictly applicable, the ground of 
inapplicability being some difference of an imma- 
terial character. Brown. 

Fictions are to be distinguished from presump- 
tions of law. By the former, something known to 
be false or unreal is assumed as true; by the lat- 
ter, an inference is set up, which may be and prob- 
ably is true, but which, at any rate, the law will 
not permit to be controverted. It may also be sald 
that a presumption is a rule of law prescribed for 
the purpose of getting at a certain conclusion, 
though arbitrary, where the subject is intrinsically 
liable to doubt from the remoteness, discrepancy, or 
actual defect of proofs. 

Fictions are also to be distinguished from es- 
toppels; an estoppel being the rule by which a 
person is precluded from asserting a fact by previous 
conduct inconsistent therewith on his own part or 
the part of those under whom he claims, or by an 
adjudication upon his rights which he cannot be 
allowed to question. i 

Best distinguishes legal fictions from presump- 
tions juris et de jure, and divides them into three 
kinds, —afirmative or positive fictions, negative fc- 
tions, and fictions by relation. Best, Pres. p. 27, 
§ 24. 


FICTITIOUS. Founded on a fiction; having 
the character of a fiction; false, feigned, or 
pretended. Imaginary; not real; counter- 
feit. People v. Carmona, 79 Cal. App. 159, 
251 P. 315, 317; State v. Tinnin, 64 Utah, 
587, 282 P. 543, 545, 43 A. L. R. 46. Arbitrari- 
ly invented and set up, to accomplish an ulter- 
ior object. West Virginia Mortgage & Dis- 
count Corporation v. Newcomer, 101 W. Va. 
292, 132 8S. E. 748, 749. ` 


FICTITIOUS ACTION, An action brought 
for the sole purpose of obtaining the opinion 
of the court on a point of law, not for the 
settlement of any actual controversy between 
the parties. Smith v. Junction Ry. Co., 29 
Ind. 551. ` 


FICTITIOUS NAME. A counterfeit, feigned, 
or pretended name taken by a person, differ- 
ing in some essential particular from his true 
name, (consisting of Christian name and pat- 
ronymic,) with the implication that it is 
meant to deceive or mislead. But a fictitious 
name may be used so long or under such cir- 
cumstances as ta become an “assumed” name, 
.in which case it may become a proper desig- 
nation of the individual for ordinary business 
and legal purposes, See Pollard v. Fidelity 
F. Ins. Co., 1 8. D, 570, 47 N. W. 1060; Car- 
lock v. Cagnacci, 88 Cal. 600, 26 P. 597; Ray 
v, American Photo Player Co., 46 Cal. App. 


FADEJUBBRE 
wea RF Tat, a F, 


811, 189, P..130, 131; -Mangan.v., phone 
County, 273 Pa. 810.. tie. A. 920, 921.. 


FECTITIOUS PAYEE. A fictitious - person: 
who, though named in‘a note, has:no right to. 
it or to its proceeds; because it was not so ` 
intended when the note was executed. Soek- 
land v. Storch, 123 Ark. 253, 185 S. W. 262, 

Ann. Cas. 1918A, 668. The term may include 
one who, although named as payee in a nego 
tiable instrument, and although a real or ex- 
isting person, has no right to it, the maker 
not intending that such payee shall take any- 
thing by it; “fictitiousness’’ depending on the 
intention to pay, rather than on the payee’s 
existence. Norton v. City Bank & Trust Co. 

(C. C. A) 294 F. 839, 844; Mueller & Martin, 
v. Liberty Ins. Bank, 187 Ky. 44, 218 S. W.. 
465, 466. 


FICTITIOUS PLAINTIFF. . A person appear- 
ing in the writ or record as the plaintiff in a 
suit, but who in reality does not exist, or who 
is ignorant of the suit and of the use of his 
name in it. It is a contempt of court to sue. 
in the name of a fictitious party. See 4 Bl 
Comm. 134. 


FICTITIOUS PROMISE. , See Promise. 


FIDE-COMMISSARY. A term derived from 
the Latin “fidei-commissarius,” and occasion 
ally used by. writers on equity jurisprudence 
as a substitute for the law French term “ces- 
tui que trust,” as. being more elegant. and 
euphonious. See Brown v. Brown, 83 Hun, 
160, 31 N. Y. S: 650. 


FIDEI-COMMISSARIUȘŞ. In the civil law 
this term corresponds nearly to our “cestui. 
que trust.” It designates a person who. hag 
the real. or beneficial interest in an estate or 
fund, the title or administration of which is 
temporarily confided. to another. See. Story; 
Eq. Jur. § 966; 1 Greenl. Cruise, Dig. 295, 

According to Du Cange, the term was some- 
times used to denote the executor of a will 


FIDEI-COMMISSUM. In the civil law. A 
species of trust; being a gift of- property 
(usually by will) to a person, accompanied. by 
a request or ditection of the donor that the 
recipient will transfer the property to än- 
other, the latter being a person not capable 
of taking directly under the will or gift. In - 
re Courtin, 144 La. 971, 8L So. 457, 459; Suc- 
cession of Reilly, 136 La, 347, 67 So. 27, 33.3 
Succession of Manthey, 159. La, 743,°106 So. 
289, 290; Succession of Hall, 141 La. 860; 
75 So. 802, 803. See, further, Succession of 
Maginnis, 158 La. 815, 104 So. 726, 727: Suc- 
cession of Meunier, 52 La. Ann. 79, 26 So. 
776, 48 L. R. A. 77; Gortario v. Cantu, 7 Tex. 
44, a . 


FIDE-JUBERE. In thé civillaw. To order 
a thing upon one's faith; to pledge one’s self: 
to become surety for another. Fide-jubesf 
Fide-jubeo: Do you pledge yourself? I do 
pledge myself. Inst. 3, 16, 1. One of the 
forms of stipulation. 


FIDE JUSSIO 


FIDE-JUSSIO. An act by which any one 
binds himself as an, additional security for 
another. This giving security does not :de- 
stroy the liability. of the principal, but adds 


"+ to the security of the surety. Vicat, Voc. Jur.; 


Hallifax, Annals, b, 2, c. 16, n. 10. 


F.IDE-JUSSOR.’ In Roman law.. A guaran- 
tor; one. who becomes responsible for the 
payment of another’s debt, by a stipulation 
which binds him to discharge it if the prin- 
cipal debtor fails to do so. Mackeld. Rom. 
Law, § 452; 3 Bl. Comm. 108. He differs 
from a co-obligor in this, that the latter is 
equally bound to a debtor, with his principal, 
while the former. is not liable till the principal 
has failed to fulfil hig engagement; Dig. 12, 
4,4; 16, 1, 13; 24, 3, 64; 38, 1, 37; 50, 17, 
110; 6, 14, 20; Hall, Pr. 33; Dunl. Adm. Pr. 
300; Clerke, Prax. tit. 63. 


` The obligation of the fide-jussor was an acces- 
sory contract; for, if the principal obligation was 
pot previously. contracted, his engagement then 
-téok ‘the name of mandate. Lec. Blém, § 872; Code 
Nap, 2012.- 


The sureties ‘taken on the arrest of a de- 
fendant, in the court of admiralty, were for- 
merly: denominated “fide jussors.” 3 BL 
Comm. 108. 


FIDE-PROMISSOR. See Fide-Jussor. — 
FIDELITAS. Fealty; 


Fidelitas. De nullo tenemento, quod tenetur 
ad terminum, fit homagii; fit tamen inde fideli- 
tatis sacramentum. Co. Litt: 676. Féalty. 
For no tenement which is held for a term 
is there the oath of homage, but there is the 
oath of fealty. 


FIDELITY INSURANCE. See Insurance. 


FIDEM MENTIRI., Lat. To betray faith or 
fealty, .A term used in feudal and old Eng- 
lish law of a feudatory or feudal tenant who 
does not keep that fealty which he has sworn 
to the lord. Leg. Hen. I. e. 53. 


FIDES. Lat. Faith; honesty; confidence; 
trust; veracity; honor. -Occurring in the 
phrases “bona fides,” (good faith) “mala 
fides,” (bad faith,) and “uberrima fides,” (the 
utmost or most abundant good faith.) 


fidelity.: See Fealty. 


FIDES FACTA. Among the Franks and Lom- 
bards undertakings were guaranteed by 
“making one’s faith”—jides facta. This was 
symbolized by ‘such formal acts as the giving 
of.a rod; in suretyship giving the “festuca” 
or “vadium.” 2 Holdsw. Hist. E. L. 73. 


Fides est obligatio conscientia# alicujus ad in- 
tentionem alterius.. Bacon. A trust is an ob- 
ligation .of conscience of one to the wilt of 
another. ... i - . 


Fides servanda, ‘est. Faith must. bë, observed. 
‘An agent must not violate the confidence’ re- 
posed in him. Story, Ag § 192; Coolidge v. 


` “public or fiducial office.” 
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Brigham, 1 Mete. (Mass.) 551; “McCoy v: 
Artcher, 3 Barb. (N. Y.) 323; Paul y. Hadley, 
23 Barb. (N. Y.) 521. 


Fides servanda est; simplicitas-juris gentium 
prevaleat. Faith must be kept; the simplic- 
ity of the law of nations must prevail. A 
rule applied to bills of exchange ås a sort 
of sacred instruments. 83 Burrows, 1672; 
Story, Bills, § 15. : 


FIDUCIA. In Roman law. An early form 
of mortgage or pledge, in which both the 
title and posseasion of the property were 
passed to the creditor by a formal act of sale, 
{properly with the solemnities of the trans- 
action known as mdancipatio,) there being at 
the same time an express or implied agree- 
ment on the part of the creditor to reconvey: 
the property by a similar act of sale provided 
the debt was duly paid; but on default of 
payment, the property became absolutely 
vested in the creditor without foreclosure 
and without any right of redemption. In 
course of time, this form of security gave 
place to that known as hypotheca, while the 
contemporary contract of pignus or pawn un: 
dérwent a corresponding development. See 
Mackeld. Rom. Law, § 334; Tomk. & J. Mod. 
Rom. Law, 182; Hadley, Rom. Law, 201-203 ; 
Pothier, Pand. tit. “Fiducia.” 


FIDUCIAL. An adjective having the same 
meaning as “fiduciary ;” as, in the phrase 
Ky. St. § 8752; 
Moss v. Rowlett, 112 Ky. 121, 65 S. W. 153. 


FIDUCIARIUS H/ERES. 
Heir. 


FIDUCIARIUS TUTOR. In Roman law. 
The elder brother of an emancipated pupillus, 
whose father had died leaving him still under 
fourteen years of age. 


See Fiduciary 


FIDUCIARY. The term is derived from the 
Roman law, and means (as a noun) a person 
holding the character of a trustee, or a char- 
acter analogous to that of a trustee, in respect 
to the trust and confidence involved in it and 
the scrupulous good faith and candor which 
it requires. Thus, a person is a fiduciary who 
is invested with rights and powers to be ex- 
ercised for the benefit of another person. 
Svanoe v. Jurgens, 144 IL. 507, 33 N. E. 955; 
Stoll v. King, 8 How. Prac. (N. Y.) 299. 

As an adjective it means of the nature of 
a trust; having the characteristics of a trust; 
analogous to a trust; relating to or founded 
upon a trust or confidence. — 


FIDUCIARY CAPACITY. One is said to act 
in a “fiduciary capacity” or to receive money 
or contract a debt in a “fiduciary capacity,” 
when the business which he transacts, or, the 
money or property which he handles, is not 
his own or for his own benefit, but for the 
benefit. of another ‘person, as to whom he 
stands in a: relation implying, and necessitat- 
ing great confidence and trust ‘on the’ one part 
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and a high degree.. of. good faith. on the. other. 
part.’ ‘The term is not restricted to. technical. 


or express trusts, but includes also such of- 
fices. or relations as those of an attorney at 
law, a gyardian, executor, or broker, a di- 
rector of a corporation, and a public officer. 
Quoted with approval in Templeton. y. Boeck- 
ler, 73 Or. 
In re Bloemecke (D. C.) 265 F. 343, 344; Glo- 
ver v. National Bank of Commerce of New 
York, 141 N. Y. S. 409, 414, 156 App. Div. 247; 
Schudder v. Shiells, 17 How. Prac. (N. XY.) 
420; Roberts v. Prosser, 53 N. Y. 260; Hef- 


fren v. Jayne, $9 Ind. 465, 13 Am. Rep. 2813. 


Flanagan v. Pearson, 42 Tex. 1, 19 Am. Rep. 
40; Forker v. Brown, 30 N. Y. S. 827, 10 
Misc. Rep. 161; Madison Tp. v. Dunkle, 114 
Ind. 262, 16 N. E. 598. As used in the Bank- 
ruptcy Act, § 17, subd. 4 (11: USCA § 35), how- 
ever, the term imports a technical‘ trust, ac- 
tually and expressly constituted, and not such 
merely as the law implies, and has no appli- 
cation to debts or obligations merely because 
they were created under circumstances in 
which trust or confidence in the popular sense 
of those terms was reposed in debtor. Culp 
v. Robey (Tex. Civ. App.) 294 S. W. 647, 651; 
American Surety Co. of New York v. Spice, 
119 Md. 1, 85 A. 1031, 1035; First Nat. Bank 
v. Bamforth, 90 Vt. 75, 96 A. 600, 602; Amer- 
ican Agricultural Chemical Co. v. Berry, 110 
Me. 528, 87 A. 218, 45 L, R. A. (N. S.) 1108, 
Ann. Cas..1915A, 1293. 


FIDUCIARY CONTRACT. An agreement by 
which a person delivers a thing to another 
on the condition that he will restore it to 
him. Cicero, de Offic. lib. 3, cap. 17; Leg. du 
Dr. Civ. Rom, § 237. See Chapman v. Forsyth, 
2 How. (U. S.) 202, 11 L. Ed. 286; Fisk v. 
Sarber, 6 W. & S. (Pa.) 18; McGinn v. Shaef- 
fer, 7 Watts (Pa.) 415. 


FIDUCIARY DEBT. A debt founded on or 
arising from some confidence or trust, as dis- 
tinguished from a debt founded simply on con- 
tract.. In re Steele-Smith Dry Goods Co. (D. 
C.) 298 F. 812, 815. 


FIDUCIARY DEBTORS. Only public offi- 
cers and trustees, not. agents, factors, com- 
mission men, and the like, within the mean- 
ing of Bankruptcy Act, § 14, subd. 4 (11 USCA 
§ 32). Keefauver v. Hevenor, 148 N. Y. 8. 
434, 435, 163 App. Div. 531. 


FIDUCIARY HEIR. The Roman laws called. 


a fiduciary heir the person who was instituted 
heir, and who was charged to deliver the suc- 
cession to a person designated by the testa- 
ment. Merlin, Répert. But Pothier, Pand. 
vol, 22, says that fiduciarius heres properly 
signifies the person to whom a testator has 
sold his inheritance under the condition that 
he should sell it to another. 


FIDUCIARY OR CONFIDENTIAL RELA- 
TION. One founded on trust or confidence 
reposed by one person in the integrity and 


494, 144 P. 405, 409. . See, also,. 


FIDUCIARY RELATION, 


fidelity of.another. Kerrigan v. O'Meara, 71, 
Mont. 1, 227 P. 819, 821. The.term is.a. very... 
broad. one. It is said that the relation exists, 
and that relief is granted in all cases in which, 
influence has been acquired and abused, ‘in’ 
Which confidence has been reposed and he-' 
trayed. The origin of the confidence and the, 
source of the influence are immaterial. The, 
rule embraces both technical fiduciary rela-_ 
ticns, and those informal relations which ex-. 
ist whenever one man trusts in and relies. 
upon another. Dale v. Jennings, 90 Fla. 234, 
107 So. 175, 178; Quinn v. Phipps, 93 Fla. 
805, 113 So. 419, 420, 54 A. L. R. 1173;. Me- 
Daniel v. Schroeder, 128 OKL 91, 261 P. 224, 
226. See, also, Fiduciary Relation, infra. ` 


FIDUCIARY REŁATION. A relation sub-, 
sisting between two persons in regard to a, 
business, contract, or piece of property, or in. 
regard to the general business or estate of. 
oue of them, of such a character that each. 
must repose trust and confidence in the other. 
and must exercise a corresponding degree of. 
fairness and good faith. Out of such 4 re- 
lation, the law raises the rule that neither, 
party may exert influence or pressure upon, 
the other, take selfish advantage of his trust,, 
or deal with the subject-matter of the trust 
in such a way as to benefit himself or prej-; 
udice the other except in the exercise of the. 
utmost good faith and with the full knowl- 
edge and consent of that other, business. 
shrewdness, hard bargaining, and astuteness 
to take advantage of the forgetfulness or neg-: 
ligence of another being totally prohibited 
as between persons standing in such a rela- 
tion to each other. Examples of fiduciary. 
relations are those existing between attorney 
and client, guardian and ward, principal and 
agent, executor and heir, trustee and cestui 
que trust, landlord and tenant, ete. See Rob- 
ins v. Hope, 57 Cal. 497; Thomas v. Whitney; 
186 I1. 225, 57 N. B. 808; Central Nat. Bank 
v. Connecticut Mut. L. Ins. Co., 104 U. S. 68, 
26 L. Ed. 693; Meyer v. Reimer, 65 Kan. 822; 
70 P. 869; Studybaker v. Cofield, 159 Mo. 
596, 61 5. W. 246; Reeves v. Crum, 97 OKI: 
293, 225.P. 177, 179; Koehler v. Haller,: 62 
Ind. App. 8, 112 N. E. 527; Anderson v. Wat- 
son, 141 Md. 217, 118 A. 569, 575. A “fiduciary 
relation” exists when confidence is reposed 
on one side and there is resulting superiority 
and influence on the other, which: relation 


-need not be legal, but may be moral, social; 


domestic, or merely personal. Miranovitz v; 
Gee, 163 Wis. 246, 157 N. W. 790, 792; Hig: 
gins v. Chicago Title & Trust Co., 312 IN. 11; 
143 N. E. 482, 484; Dawson v. National Life 
Ins, Co. of United States, 176 Iowa, 362, 157 
N. W. 929, 983, L. R. A. 1916H, 878, Ann. Cas. 
1918B, 230; Dean v. Cole, 103 Or. 570, 204 
P. 952, 955: It is one in which, if a wrong 
arise, the same remedy exists against the 
wrongdoer on behalf of the principal as would 
exist against a trustee on behalf of a cestui 
que trust. Smith v. Smith, 222 Mass. 102, 109 
N. E. 830, 832; Niland v. Kennedy, 316 Il. 


2b3,°147''N: B: 117, iib, 


as synonymous ; In re ‘Cover s Estate, 188 Cal. 
138, 204 P. 683, 588; but on the other hand, 


a technical distinction may be taken between. 


a “fiducial relation” which is more. correctly 
aipticable to legal relationships between par- 


tor and: heirs, and other similar relationships, i 


and a “confidential relation” which includes 
the’ ‘legal ‘relationships, and. also every other 
relationship wherein confidence ‘is rightfully 
réeposed and is exercised. Roberts y. Parsons, 
195 Ky. 274, 242. S. W.. 594, 596. y 


FIEF. CA fee, feod, ‘or. feud.’ 


FIEF D’'HAUBERT {or D'E |AUBERK). Fr. 
Tn Norman feudal law. A fief or fee held by 
the ‘tenure of knight-service; a knight’s fee. 
2 Bi. Comm. 62. A fee held on the military 
ténure of appearing fully armed on the ban 


man; Calvinus, Tex.; Du Cange. 
FYEF2TENANT. In ‘old English law. The 
Kolder of a fief or fee; a feeholder or free- 
holier. | : 


FIEL. Ii Spanish law. A seqhestrator; a 
person in whose hands 4 thing in dispute is 
judicially “deposited; a’ receiver,’ Las Par- 
tidas, pt. 3, tit. 9,1. 1. l i 


FIELD.: ~A cultivated tract- -of land; State 
vi Mack,.92 Vt. 103,102 A. 58, 59; State Y. 
McMinn, 81 N.: C. 585; Com. v: Josselyn, 97 
Mass. 412; but not a one-acre lot: used for 
cultivating : vegetables; -Simons v. Lovell, 7 
Heisk::(Tenp.) 510. This term might well be 
considered as definite and certain a descrip 
tion: as “close,” ‘and ‘might be used. in law; 
but. it is not ‘a usual: description in legal 
. Proceedings.’ “1 Chit. Gen, Pr. ‘160. - 


FIELD-ALE, or FILKDALE. An ancient 
custom in England, by ‘which -officers. of the 
forest.iand. balliffs-of hundreds had the right 
to compel: the hundred to furnish them: with 
ale.’ Tomlins. : : o xi 


FIELD. REEVE: aa officer elected, in ‘Eng- 
Jand,: by the. owners of a regulated pasture 
to. keep in order the. fences, ditches, ete.,. on 


the land, to. regulate the times during which. 


animals are. to be admitted to the pasture, 
and. generally: to maintain:and. manage the 
pasture: subject to the instructions. of the 
owners.. (General Inclosure Ach 1845, § 118) 
weet... 


FIELD VISION. The general vision used. in 
catching in sight, following. and locating ob- 
jects ;—distinguished from “binocular vision” 
(@,..v).,.Turpin..v. St. Regis “Paper Co., 199 
App. Div. 64,. 192 N, Y. 8. 85, 87. i : 


one a 


‘sequestration. 
‘by ‘the’ Spanish 


dD. ‘In Spanish 
allowed” in ‘sik’ ë 


Sometimes con: 
fidential ‘and fiduciary relations are’ regarded 


prière- ban, Feudum hauberticüm. Spel- 
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law Where the ‘title to property is in dispute. 


Ias Partidas, pt. 3, ‘tit. 3, 1. A 


FIERDING COURTS. Ancieft: Gothic courts 
of an inferior jurisdiction, so’ called ‘because 
four were instituted within’ every inferior 
district or hundred. 3 Bl Comm. 34; 3 Steph: 
Com. 393; Stiernhook, De Jure Goth. i 1, c. 2.) 


FIERI. Lat. To be made; to be done. See’ 
In Fieri. we Fa - 
FIERI: FACIAS. © (That you- cause ‘to be 
made.) In practice. A writ of execution 


commanding the sheriff to levy and. make the: 


: amount of a judgment from the goods and 


chattels of the judgment debtor. 


FIERI FACIAS DE BONIS ECCLESIASTIC- 
IS.. When a sheriff to a common f. fa. re. 
turns nulla. bona, and that the defendant. is, 
a beneficed clerk, not having any lay fee, a 
plaintiff may issue a- fi. fo. de. bonis ecclesias-. 
ticts, addressed to the bishop of the diocese or 
to. the archbishop, (during. the vacancy of the 
bishop’s see,) commanding him to make. of the 
ecclesiastical goods and chattels. belonging: to 
the defendant within his diocese the sum 
therein mentioned.. 2 Chit. Archb, Pr. (12th 
Ed.) 1062. . 


FIERI FACIAS DE BONIS TESTATORIS. 
The writ issued on an ordinary Judgment 
against an executor when sued for a debt due 
by: his. testator. : If the-sheriff: returns to this 
writ nulla bona, and a devastavit, (q. v.,) the 
plaintif may sue out a fieri facias de bonis 
propriis, under which the goods of the execu- 
tor himself are. seized. : Sweet. 


FIERI FECL qa have caused to: be made.) 
In practice. The return made by a sheriff 
or other officer to a writ of fieri facias, where 
he has collected the whole,-or apart,’ of ‘the 
sum directed to be levied. -2 Tidd, Pr. 1018. 
The return, as actually. made, is expressed 
by the word “Satisfied” indorsed on the writ. 


Fieri non debet, (debult,) sed factum valet. 
Tt’ ought not to be done, ' “put [if} done, it is 
valid. Shep. Touch: 6 ;- 5 Coke, 39; T: Raym. 
58: 1 Strange, 526. A maxim frequently ap- ` 
plied in practice. ‘Nichols v: : Ketcham, 19 
Johns. - WN. Y.) 84, 92 
FIFTEENTHS. 


In English law. This was 


-originally a tax or tribute, levied at intervals 


by act of’ parliament, consisting of one- 
fifteenth of al¥ the movable property of the 
subject or personalty in every city, town- 
ship, and- borough. Under Edward III, the 
taxable property wa's assessed; ‘and the value 
of its fifteenth part (then about £29 000): was 
recorded: in ‘thé exchequer, whence‘ the. tax, 
levied on that valuation; ‘continued’ to be 
called a “fifteenth”. ” although, as the ; wealth 

4 kingdom ‘ineréased, ‘the name: ‘teased 
tò be ah accurate ` ‘designation’ of’ the propor- 
tion of the'tax’ to the Yaluë taxed. See L BE . 
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Comm. 309; Co; 2d Inst, Ts 1 Pol, & Maid. 
604; Cowell. = P a, 


FIFTY DECISIONS. _ Ordinditices of abe 
tinian (529-532). upon the authority of which 
all moot points. were settled in the-prepara- 
tion of the second edition of ‘the Code.. Tay- 
lor, Science of Jurispr. 144. 


FIGHT. An encounter, with blows or other 
` personal violence, between two persons. See 
Carpenter v. People, 31 Colo. 284, 72 P. 1072; 
Coles v.. New York Casualty Co., 87 App. Div. 
41,83 N. Y. 8.1063. The term does not neces- 
sarily. imply that both. parties. should give 
and take blows. It is sufficient that they 
voluntarily put their bodies in position with 
that intent; State v. Gladden, 73 N: 0. 155; 
Tate’ V.: State, 46 Ga. 148. ` 


FIGHTWITE. Sax. -A mulet or ‘fine for mak- 
ing a quarrel to the disturbance of the peace. 
Called also by Cowell “forisfactura pugne.” 
The amount was one hundred ‘and twenty 
shillings. Cowell. |. 

A payment to a lord possessing soc over 
a. place where a wrong was done.. 2 Holdsw. 
Hist. E. L. 35. 


FIGURES. Artificial representations of. a 
form, as in sculpture, drawing, or painting, 
especially the human body represented by art 
of any kind. People v. Eastman, 89 Mise. 
596, 152 N. Y. S. 814, 817. 

Numerals. They are either Roman, made 
with letters of the alphabet: for example, 
MDCCLXXVI; or they are Arabic, as fòl- 
lows: 1776. 


FILACER. An officer ofthe superior courts 
at Westminster, whose duty it was to. file 
the writs on which he made process. There 
were. fourteen filacers, and it was their duty 
to. make out all original. process. Cowell; 
Blount; Jacob L. Dict. It is used in 8 Mod. 
284, The office was abolished in 1887. 


In old English practice. To file. 


FILARE. 
Townsh.. Pl. 67. 
_FILE, n. A thread, string, or wire upon 


which writs and other exhibits in courts 
and offices are fastened or filed for the more 
safe-keeping and ready turning to the same. 
Spelman; Cowell; .Tomlins.. Papers put to- 
gether and tied in bundles. .A paper is said 
also to. be filed when it is delivered to the 
proper officer, and by him received to be kept 
on. file. -13 Vin. Abr. 211; 1 Litt. 118; 1 
Hawk. P. C. 7, 207; Phillips v: Beene, 38 Ala. 
251; Holman v. Chevaillier, 14 Tex. 338; 
Beebe v. Morrell, 76 Mich. 114, 42 N. W. 
1119, 15 Am.. St. Rep. 288. But, in general, 


“file, ” or “the files,’ is used loosely to denote -* 
“want: of progecution.meant that it should be “dis- 


the official. custody of the court or the place 
in the offices of a court. where the records and 
papers.are kept. The “file” in a cause in- 
cludes original. subpeenas and all papers. be- 

ging thereto: Jackson.v. Mobley, 157, Ala. 
408, 47 So. 590. 


FILE, v In practi È, ,TO pyt upon the, ii A 
or deposit. in the cu yor among, the recon S 


‘of a court. To Ae an instrúment or other 


paper to the proper officer ‘for the purpose 


of. being kept: on;file; by him.in-the proper; 
.place. .Gallagher v,.Linwood,. 30. N. M. 21h. 


231 P. 627, 629; 387 A.-L. R.: 664; Dillon.v. Ku, 
perior ‘Court of Neyada County, 24 Cal. App, 
760, 142 P. 508, 505; People v. Madigan, 223. 
Mich. 86, 193 N. W. 806, 807; Thompson v. 
State, 190 Ind. 363,130-N. B. 412, 418; Stubbs: 
v. Mendel, 148 Ga:'802,-98.8. E. 476; Pendrey 
v.' Brennan, 31 Idaho, 54, 169: P: 174, F75. 


It carries the‘ idea of permanent preservá» 


tion as a public record. 
C. A.) 10 F.(2d) 926, 929. 
It is comménly held that the filing is édin- 
plete when ‘the paper is lodged with the prop 
er officer, whose indorsement, though required 
of, him as a duty, is unnecessary to complete, 
the filing or to give validity to the paper filed: 
Mahnken v. Meltz, 97 N. J. Law, 159, 116 A, 
794, 795: Palmer v. Simons, 107 S: €. 93, 
92 8. E. 23, 24; Daniel v; Blankenship,, 177, 
Ky. 726, 198 8. W. 48,51; Reeder v. Mitchell, 
117 OKL. 21, 244 P. 773, 774; Hogue v. Hogue, 
137 Ark. 485, 208 S. W: 579, 582; Carolina- 
Tennessee Power Co. v. Hiawassee River 
Power Co., 175 N. C. 668, 96 S. E..99, 101; 
Gove v. Armstrong, 87 Vt. 468, 89 A. 868,. 869, 
But see Godchaux: Sugars, Inc., v. Leon Boud: 
reaux & Bros., 153 La. 685, 96 So. 532, 533; 
Stone v. Crow, 2 8. D. 525, 51 N. W. 335; =+ 


In re Gubelman (C. 


“To file” a paper, on the part of a party, is. te 
place it in the official custody of the clerk. “Te 
file,” on the part of the clerk, is to indorse upon the 
paper the date of its reception, and retain it in 
his office; subject to inspection by. whomsoever- it 
may. concern, Holman v.: Chevaillier, 14 Tex. 339.. 

The word “fled” is not synonymous with depog- 
ited. People v. Peck, 67 Hun, 560, 22 N. Y. Supp. 
576. While filing involves depositing,” the «converse 
is not true. U. S. v. Davidson (D.:C.) 285 F,.66L 
See, however, People v. Glassberg, 326. Ill. 379, 158 N. 
E. 108, 110. 

The expressions ‘‘filing’ and “entering of record” 
are not synonymous. They are nowhere 60 used, 
but always convey distinct ideas. “Pling” orig- 
inally signified placing papers in order on a thread 
or wire for safe-keeping.- In this country and ‘dt 
this day it means, agreeably to our practice, depos- 
iting them in dué order in the proper office: : Briter- 
ing of record’ uniformly ‘implies writing. Naylor’ v. 
‘Moody, 2 Blackf. (Ind.)- 247. : 7 ta 


“Filing a bill” in equity is an equivalent 
expression to “commencing a suit.” 
“File” may be equivalent to "giye ~ notice’: or 


“serve notice.” Powers Regulator Co. v.: L.W, Fág- 
lor & Co., 225 Mass. 292, 114 N. E. 356, 357. But it 


As not synonythous with “td serve.” Albany Build- 


ers’ Supply Co. v. Eastern Bridge & Structural Steel 
Co,, 235 N. Y. 432, 139 N. E. 665, 566. 
?An order that a cause should be “fled away” for 


continued” or. “stricken from the docket.””. Pastas 
v. Arnett, 164 Ky. 426, 175 S. W. 660, 662. 


FILEINJAID. Brit. A name given to vil- 


“Feins in the laws of Hoel: Dda. Barring. Obs. 
“St. 302, | i “ots 


FILIATE. ‘To fix a bastard child on some 
one, as its father. To declare whose child it 
is. 2 W., BI. 1017. 


 Filiatio ‘non potest probari. Co. Litt. 126. 
Filiation cannot be proved; that is, the hus- 
band is presumed to be the father of a child 
born during eoverture. ‘But see 7 & 8 Vict. e 
101. i 
FILIATION. The relation of a child to its 
parent; correlative to “paternity.” 


. The judicial assignment of an illegitimate 
child to a designated man as its father. 


In the Civil Law - 


The descent of son or daughter, with regard 
to his or her father, mother, and their an- 
cestors. 


FILICETUM. In old English law. A ferny 
or bracky ground; a place where fern grows. 
Co. Litt. 4b; Shep. Touch. 95. 


FILIOLUS (or FILIOUS). 
A godson, Spelman, 


FILIUS. Lat. A son; a child. 


In old records. 


` As distinguished from heir filius is a term of na- 
ture, heres a‘term of law. 1 Powell, Dev. 31L In 
the civil law the term was used to denote a child 
generally. Calvinus, Lex.; Vicat, Voc. Jur. 

..A distinction was sometimes made, in the civil 
law, between “fihi” and “liberi,” the latter word 
including grandchildren, (nepotes,) the former not. 
Inst. 1, 14, 5. “But, according to Paulus and Juli- 
‘anus, they were of: equally extensive import. Dig. 
60, 16, 84; Id. 50, 16, 201. 


Filius est nomen natura, sed heres nomen juris. 
1 Sid. 193. 1 Pow. Dev. 311. Son is a name 
of nature, but heir is a name of law. 


FILIUS FAMILIAS. In the civil law. The 
son of a family; an unemancipated son. Inst. 
2, 12, pr.; Id. 4, 5, 2; Story, Confl. Laws, § 
61. 


‘Filius in utero matris est pars viscerum matris, 
;t-Coke, 8. -A son in the mother’s womb is part 
of the mother’s vitals. . 


FILIUS MULIERATUS.. In old English law. 
The eldest legitimate son of a woman, who 
previously had an illegitimate son by his. fa- 
ther.. Glanv. lib. 7, c. 1. Otherwise called 
“muler” -2 Bl. Comm. 248, 


FILIUS NULLIUS. 
a bastard. 
FILIUS POPULI. 
‘natural child. 


The son of nobody; $. €s 
"A son of the people; a 


“FILL. To make full; to: complete; to sat- 
“Esty ‘or fulfill; to possess: and perform the 
“duties of; to occupy the whole capacity or 
extent of, sò as to leave no space vacant. =o 


aay E 


“the essence of ‘his “appointment ; 


“but the office can- 


not be considered as actually filled until his ab- 
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eeptance, either express of Implied, 
Wilson, 2 N. H. 202, 9 Am. Dec. 50. 
Where one subscribes for shares in a corpora- 
tion, agreeing to “take and fill” a certain number 
of shares, assumpsit will lie against him to recover 
an assessment on his shares; the word “fi,” in 
this connection, amounting to a promise to pay 
assessments. Bangor Bridge Co. v. McMahon, 10 
Me. 478, . 
To fill a prescription is to furnish, prepare, and 
combine the requisite materials in due proportion ~ 
as prescribed, Ray v. Burbank, 61 Ga. 505, 34 Am. 
Rep. 103. ` . 
To “fill’ embroidery is to stuff out the figure, 
which is the ornamentation, by covering the stuf- 
fing with the silk cotton, or other threads used by 
the embroiderer. G. Reis & Bro. v. Reform Initial 
Co. (C. C. A.) 266 F. 219. 
' The term “fill;’ used in relation to shipments of 
live stock, means feeding and watering stock just 
Prior to sale so as to increase their weight and thus 
enhance their value.. Texas & P. Ry. Co. v. West 
Bros. (Tex, Com. App.) 207 S. W. 918, 922. 


- Johnston v. 


FILLED. MILK. As used in a statute, milk 
from which milk fats have been largely or 
entirely taken and vegetable fats or oils, usu- 
ally cocoanut oil, substituted. Carolene 
Products Co. v. Mahoney (D. C.) 294 F. 902, 


903. 


FILLING CHAMBER. A place in which a 
bottle mouth is held so as to cut off commu- 
nication with open air while the bottle is þe- 
ing filled with gaseous liquids tò be sealed in 
it under pressure. Crown Cork & Seal Co. of 
Baltimore City v. Carper Automatic Bottling 
Mach. Co. of Baltimore City (D. C.) 229 F. 748, 
750. a 

FILLING STATION. A building or structure 
where motor vehicle fuel is stored for sale 
to the public. It ig not a nuisance per sée. 
Hanes v. Carolina Cadillac Co., 176 N. C. 350, 
97 S. E. 162; Sherman v. Levingston (Sup.) 
128 N. Y. S. 581. The proprietor is under ob- 
ligation to exercise reasonable care in deliv- 
ering gasoline. Sanders v. Austin, 180 Cal. 
664, 182 P. 449. 


FILLY. A young mare; a female colt. An 
indictment charging the theft of a “filly” is 
not sustained by proof of the larceny of a 
“mare.” Lunsford v. State, 1 Tex. App. 448, 
28 Am. Rep. 414. 


FILTHY. Under Cr, Code, § 211 (18 USCA 
§ 334), declaring every obscene, lewd, or 
lascivious, and. every filthy letter of an. in- 
decent character unmailable, “filthy” means 
morally foul, polluted, nasty. United States 


.v.. Davidson (D. C.) 244 F. 523, 526. Dirty, 


vulgar, indecent, offensive to the moral sense, 


morally depraving, debasing. : Tyomies Pub.. 


Co. v.. United States ©. C. A.) 211 F. 385, 
390. ` 


FILUM. Lat.’ In old practice. A file; i e, 
a thread or wire on ‘which papers were strung, 


‘that being the ancient method ‘of filing. 


An. imaginary thread or’ line: passing 
through the middle'of a stream i or r road, ag Í in 
the titles following. 


FILUM AQUA. -A thread. of water; a line 
of water; the middle line of a stream of wa- 
ter, supposed to divide it into two equal parts, 
and constituting in many cases the boundary 
between the riparian proprietors on each side. 
Ingraham v. Wilkinson, 4 Pick. (Mass.) 273, 16 
Am. Dee. 342. Medium filum is sometimes 
used with no additional meaning. 


FILUM FORESTA. The border of the for- 
est. 2 Bla. Comm. 419; 4 Inst. 303; Manw. 
Purlieu. 


FILUM VIÆ. The thread or middle line of 
a road. An imaginary line drawn through 
the middle of a road, and constituting the 
boundary between the owners of the land on 
each side. 2 Smith, Lead. Cas. (Am. Ed.) 98, 
ote. See Peck v. Denniston, 121 Mass. 18; 
Motley v. Sargent, 119 Mass. 231; Spackman 
¥. Steidel, 88 Pa. 453; Hannibal Bridge Co. 
v. Schaubacher, 57 Mo. 582; City of Chicago 
v. Rumsey, 87 Ill. 348; Cox v. Freedley, 33 
Pa. 124, 75 Am. Dec. 584. 


FIN. Fr. An end, or limit; a limitation, or 
period of limitation. 


FIN DE NON RECEVOIR. In French law. 
‘An exception or plea founded on law, which, 
without entering into the merits of the ac- 
tion, shows that the plaintiff has’ no right 
to bring it, either because the time during 
which it ought to have been brought has 
elapsed, which is called “prescription,” or 
‘that there has been a compromise, accord and 
satisfaction, or any other cause which has 
destroyed the right of action which once sub- 
sisted. Poth. Proc. Civile, pt. 1, ¢. 2, § 2, art. 
2; Story, Conf. Laws, § 580. 


FINAL. Definitive; terminating; complet- 
ed; conclusive; last. In its use in jurispru- 
dence, this word is generally contrasted with 
“interlocutory.” Johnson v. New York, 48 
Hun, 620, 1 N. Y. S. 254; Garrison v. Dough- 
erty, 18 8. C. 488; Rondeau v. Beaumette, 4 
Minn, 224 (Gil. 163); Blanding v. Sayles, 23 
R. I. 226, 49 A. 992; U. S. v. Broude (D. C.) 
299 F. 332, 333. 

As to final “Costs,” “Decree,” “Judgment,” 
“Injunction,” “Order,” “Process,” “Recovery,” 
“Sentence,” and “Settlement,” see those ti- 
tles, . 


FINAL ARCHITECT’S CERTIFICATE. One 
which is issued after a job is done and which 
finally determines the rights of the parties as 
to money and disputes. Johnson v. Hogg, 202 
Ti, App. 253, 255; Hunt v. Owen Bldg. & 
Inv. Co. (Mo. App.) 219 S. W. 188, 140. 


FINAL DECISION. One which settles rights 
of parties respecting the subject-matter of 
the.suit and which concludes them until it is 
reversed or set aside, Orwig v. Conley, 322 
Til, 291, 158 N. E. 371, 372; Pawtucket Cabi- 
net & Builders’ Finish Co. v. People’s Ex- 
cursion Line, 45 R. I. 426, 128 A. 354, See, 
however, Wyman y. Hageman, 318 Ill, 64, 


FINAL RECEIVER'S RECEIPT 


148 N. E: 852, 855. The filing of signed: find- 
ings and conclusions and order for judgment. 
Crane v. First Nat. Bank, 26 N. D. 268, 144 
N. W. 96, 97. Synonymous with final judg- 
ment or decree. In re Tiffany, 40 S. Ct. 239, 
240, 252 U. S. 32, 64 L. Ed. 443. Also, a deci: 
sion from which no appeal or writ of error 
can be taken. Moore v. Mayfield, 47 Ill. 167; 
6 El. & Bl. 408; U. S. v. Tod (C. C. A) 1 F. 
(2d) 246, 251; School Dist. No, 14, Clinton 
County, v. Sims, 193 Mo. App. 480, 186 S. W. 
4, 6; Railway Co. v. Gillespie; 158 Ind. 454; 
63 N. E. 845; Blanding v. Sayles, 23 R I. 
226, 49 A. 992, 


FINAL DETERMINATION. A determina: 
tion of the rights of the parties to an action 
beyond appeal. Hanby v. First Nat. Bank 
(Tex. Civ. App.) 163 8. W. 415, 419. Synony-, 
mous with “final judgment.” Pape v. Red Cab 
Mut. Casualty Co., 128 Misc. 456, 219 N.Y. 8. 
135, 136. See Judgment. ` 


FINAL DISPOSITION. When it is said to 
be essential to the validity of an award that 
it should make a “final disposition” of the 
matters embraced in the submission, this term 
means such a disposition that nothing further 
remains to fix the rights and obligations, of 
the parties, and no further controversy or liti- 
gation is required or can arise on the matter. 
It is such. an award that the party against 
whom it is made can perform or pay it with- 
out any further ascertainment of rights or 
duties. Colcord v. Fletcher, 50 Me. 401. 


FINAL HEARING. This term designates the 
trial of an equity case upon the merits, as 
distinguished from the hearing of any pre. 
liminary questions arising in the cause, which 
are termed “interlocutory.” Smith v. W. U. 
Tel. Co. (0. CY 81 F. 248; ‘Akerly v. Vilas, 
24 Wis. 171, 1 Am. Rep. 166; Galpin v. Critch- 
low, 112 Mass. 343, 17 Am. Rep. 176, This 
is the usual meaning of the term, but it may 
also be used with reference to a dismissal on 
the motion of plaintiff. Christensen v. Ger 
eral Electric Co. (D. C.) 248 F, 284, 286, 


FINAL PASSAGE. The vote on a passage-of 
a bill or resolution in either -house of. thé 
legislature after it has received the pre- 
scribed number of readings and has been sub- 
jected to such action as is required by the 
fundamental law governing the body or its 
own rule. State v. Buckley, 54 Ala. 613. The 
actual final vote necessary to a.bill becoming 
a law, regardless of parliamentary fictions 
Roane Iron Co. y. Francis, 130 Tenn.. 604, 
172 S. W. 816. 


FINAL RECEIVER'S RECEIPT. An ac- 
knowledgment by the government that it hap 
received full payment for public land, that 
it holds the legal title in trust for the entry- 
man, and will in due course issue to him a 
patent. Bovey-Shute Lumber Co. v. Brick- 
son, 41 N. D. 365, 170 N. W. 628,-630, : 


aE 


FINAL: SUBMISSION: : One which! ig thé 
equivalent of the: return of the verdict.: The 
‘term: refers to a state of a case when judg- 
mënt may. be: demanded as matter of right. 
Samuell vy. Montana-Holland Colonization Co., 
69 Mont. 111, 220 P. 1093: See, specifically, 
Doss v. Illinois Cént. R.: Co., 198 Ky. 222, 249 
S: W. 346, 347 ;° MéKinley ‘v:’Shull,.112 Kan. 
837; 212 P. 898; Avery v. Jayhawker. Gaso- 
line: To., 101 pkl. 286, 225 P: 44,547. 0 


F INAL “TRIAL. "Ünder a statute: such trial 
in. the;court: having original. trial, jurisdiction 
as is the basis of entry of judgment finally 
disposing of action in that court; the term 
does. not apply to.proeeedings-in the appellate 
court. Wynne vy. Smith, 23 Ga. App 8 330, 98 
B BE. 271, 272. ; 


FINALIS. CONCORDIA. A final or conclu- 
sivé agreement. In ‘the ‘process'of “levying a 
fine,” this was a final agreement ‘éntered by 
the litigating parties upon the record, by per- 
mission of court, settling the title. to the. land, 
and ‘which was binding upon’ them like any 
judgment of the court. 1 Washb. Real Prop. 
*70.. 


FINANCES. The » public ‘wealth: of # state or 
government, considéred either statically (as 
the property or monéy which a state now 
owns) or dynamically, (as its income, revenue, 
or public resources.) Monetary ‘affairs, funds 
th a treasury or accruing to it, ete. -City of 
Newburgh v. Dickey, 150 N. Y. S. 176, a, 
164 App. Div. 791. 

,..Money resources generally... The state of 
‘the finances of an individual or corporation, 
being his. condition in a monetary point of 
view. “The cash “he has on hand, and that 
‘which J he expects to receive, as compared. with 

he. engagements he, has. made. to pay. 


E INANOTAL: ©: Fiscal “Armstrong v: ‘State 
Bank of Mayville, ‘165 N- Y: Se 5, 8, 177 App. 
Div, 265. OS 


‘FINANCIALLY: ABLE: m6 entitle a broker 
. to his*commission’ ‘the’ requirement ‘that: the 
purchaser be financially able to purchase, does 
hot: necessarily meani that “-sueh purchaser 
‘shall‘have all money in cash; but merely that 
hë'must be able™'to command the money" to 
ctose'thée deal on reasonable notice. ' : Hays v. 
~Goodmdn-Leonard: Realty: 'Cö., 146 Miss: 766, 
tir So: 869, 870, “Bee ‘Able to archase." 
FINANCIER. A person employed: in the 
eeconbmical: management and‘‘apvlication of 
‘public::money$ one skilled in: matters apper- 
taining to the judicious manageitent: of morti- 
ey affairs. | 


FIND.» To discover}: to! determines. to AS- 
wettain ‘and idéclare:: To announce, 4-:conclu- 
pion, as the result of judicial: investigation, 
apoh:adisputed factor: state of faets:; asoa 
Suepvare said toting a. wilk’:)®didetermine 
a controversy .tdofaVor of énévut. Che pat ties; 
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as a:jury. “find for thè: plaintiff” * State :¥ 
Bulkeley, 61 Conn. 287, 28 ‘A. 186,.14: Le R. 
A. 657 5: Weeks v.. Trask, $1 Me. 127, 16:4. 413, 
2 TR, A. 582; Southern Bell Tel., ete., Co: 
v: Watts, 66 F. 460,13 0. C'A. 579: The term 
usually means to: ascertain by judicial inquiry, 
State ex inf, of ‘Barker v. Crandall, 269 Mo. 
44, 190 S. W: 889, 893; Potterton v:' Condit, 
218 Mass. 216, 105 N. E. 443, 444; in con- 
tradistinctton to. acts bya. “clerk of court, 
State v. Halaby, 148 La. 1,86 So. 561, 563; or 
by administrative boards, Union Pac. R. Co. 
v- Board of Com’rg of Weld County, Colo. (C. 
0O. .A.). 217. F. 540, 541.. But the term does not 
always: require a; judicial or official finding. 
See: City of Chicago. v. Atwood, 269 Ill. 624, 
110:N:.H,.127, 128. : 


To “fina” öll in paying’ quantities within’ the 
meaning. of an ofl and gas lease was held to mean 
the same'‘as to “produce.” “Tedrow ve Shatter, 23 
‘Ohio -App. 343, 155 N. E: 510; 51L © 

. In -the making of brokerage contracts, to “pnd” 
& purchaser is generally: synonymous with “procure” 
or “introduce.” Low v. Paddock (Mo.App.) 220 8. 
W. 969, 972. bet Pjera 


FINDER. One who discovers and takes pos- 
session of another's personal property; which 
was then lost. Kincaid v. Eaton, 98 Mass. 
139, 93 Am. Dec, 142. 

“A searcher employed to discover goods im- 
ported or exported ‘without Paying” custom. 
Jacob. 


FINDING. The result of the deliberations of 
a jury :or a court. Todd v. Potter, 1- Day 
Conn.) 238; Denslow v. Moore, 2:Day (Conn.) 
425 UŁ: v. Moller, 16: Blatehf. 65; Fed. Cas. 
No. 15,794, A decision’ upon a question of 
fact reached as the result of a judicial ex- 
amination’ or* investigation. by a court,’ jury, 
teferee, coroher, ete. Williams v: Giblin, 86 

Wis. 648, 57T N. W. 1111; Rhodes ‘v. United 
States Bank, 6s F. 514, 13° Q. C. A. 612, 34 L. 
H A. 742; “Webbetts v. "Tebbetts, 124° Me: 263, 
127 A: T20, “9225 Allen v. Ú: S.. (D: C) 16 ¥. 
(2d) $07, 809... A ‘recital of the facts as fourd, 
and hot of the ‘evidence, or mere. evidential 
facts, Crighton v. Jacobs, , 100 Conn. 58t, 
128 ‘A. 437, 458, ‘The word commonly ‘applies 
to the result reached, by a i judge, Maéder Steel 
Products Co. v. Zanėlló, 109°Or. 562, 220°P. 
155, 158; it being sometimes, however, as a 
matter: of. interpretation; treated as. a: ruling 
of law, Garden, Cemetery. Corporation v. Bak- 
er, 218 Mass, 539, 105 N.E. A970, 1072, Ann. 
Cas. 19168, Wear: en , 


Finding. ‘at, fasti A determination of. a fact 
by the court, such. fact being averred by one 
party and :denied by the othér,:aid the deter- 
mination‘ being: based on: the..evidencé: im the 
Case ji ‘also ‘the answer of the Jury -to a specif- 
id‘nterrogatory: propounded to them as“to the 
existence or noh-existence of a“fact 1 ‘issiie. 
Miles vaMéCallan; 1 Ariz: 491; SP. 620 y Mur- 
phy v. ‘Bennett; 68 Gal..528) J-P. T38: Morbey 
+) Rafway 5j'1466Tbwa, 84) 89°N. AV 2 £085 
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Maeder Steel Products Co. ¥. ‘Zunello, 109 Or. 
562, 220 P. 155, 158. ` The term is hot applica- 


ble, with special referenee tọ review. on: ap- 
peal, to a mere conclusion that.. ‘the evidence 
is insufficient to authorize relief, Monetaire 
Mining Co. v. Columbus Rexall Consol. Mines 
Co., 58 Utah, 413, 174 P..172, 174; nor to the 


opinion of the trial court, delivered in an- 


nouncing judgment, Rogers v. Harris, 76 Okl. 
215, 184 P. 459, 462; nor to a memorandum 
of the decision of the trial judge; Preston v. 
Preston, 102 Conn. 96, 128 A. 292, 2965 nor 
to a transcript of the evidence, State v. Chin 
Lung, 106 Conn. 701, 189 A. 91, 97. 


—General and special findings. Where issues 
of fact in a case are gubmitted to the court 
by consent of parties to be tried without a 
jury, the “finding” is the decision of the court 
as to the disputed facts, and it may be either 
general or special, the former. being a general 
statement that the facts are in favor of such 
a party or entitle him to judgment, the latter 
being a specific setting forth of the ultimate 
facts established by the evidence and which 
are determinative of the judgment which 


must be given. See Rhodes v. United States 


Nat. Bank, 66 F. 514, 13 ©. C. A. 612, 34 L. 
R. A. 742; Searcy County v. Thompson, 66 
F. %, 13 C. C. A. 349; Humphreys v. Third 
Nat. Bank, 75 F. 856, 21 ©. C. A. 538, In 
a trial to the court, a general finding is a 
complete determination of all matters, and 
is a finding of every special thing necessary 
to be found to sustain the general finding, 
Miller v. Thompson, 80 Okl. 76,..194 P. 108; 
105; whereas a special finding is only a-de- 
termination of the. ultimate facts.on which 
the law must be determined, Societe Nouvelle 
d’Armement v. Barnaby (C. ©. A.) 246 F. 68, 
70. A special finding may also be said to be 
one limited to the fact issue submitted. Ex 
parte Woodward Iron Co., 212 Ala, 220, 102 
So. 103, 106. 


FINE, v. To impose a pecuniary punishment 
or mulct, 
To sentence a person convicted of an offense 


to pay a penalty in money.. Goodman v. Dur-. 
ant B. & L. Ass'n, 71 Miss. 310, 14 So. 146; 


State v. Belle, 92 Iowa, 258, 60 N. W. 525. 


FINE, n. EN , 
In Conveyancing 


An amicable composition .or agreement: of: 


a suit, either actual or fictitious, by-leave of 
the court, by which the lands in question be- 
come, or are acknowledged to be, the right 
of one of the parties. i 
Christy v. Burch, 25 Fla. 942, 2 Sò. 258; First 
Nat. Bank v. Roberts, 9 Mont. 323, 23- P- 718; 
Hitz v. Jenks, 128 U. S, 297, 8 S. Ct. 143, 31 
L. Ed. 156; McGregor v. Comstock, 17 N. Y. 


166. Fines were fbolished iù England - by 


St. 3 & 4 Wm: IV: «74, substituting a disen- 
tailing deed, (CARa a í 


2 BL Comm. 3493 


FINE 


`A ‘fine is do'talled ‘because ‘It’ puts an end riot only 
to the sult thus commenced, but also’ to ‘all other 
sults and controversies concerning the same matter. 
The party who parted with the land; by acknow!l- 
edging ‘the right of the other,.was said to ‘levy the 


fine, and was called the “cognizor’ or ‘feconusor,” 


while the party. ‘who. recovered or received thees- 
tate was termed the “cognizee” or “‘conusee,” and 
the fine was said:to..be levied to him, 


in the Law of’ Tenure ~ 


A money. payment made by a feudal tenant 
to his lord. The most usual fine is that pay- 
able on the admittance of a new. tenant, but 
there are.also due in some manors fines upon 
alienation, on a license to demise the lands, 
or on the death of the lord, or other events. 
Elton, Copyh. 159; De Peyster v. Michael, 
6 N. Y. 495, 57 Am. Dec. 470. 


in General 


—Executed fine. See Executed. 


—Fine and recovery act. ‘The English statutes 
3 & 4 Wm. IV. c. 74, for abolishing fines and 
recoveries. 1 Steph. Comm. 514, et seq. | 


—Fine for alienation. A fine anciently pay- 
able upon the alienation of a feudal estate and 
substitution of a new tenant. It was payable 
to the lord by all tenants holding by knight’s 
Service ór tenants in capite by socage tenure. 
Abolished by 12 Car: II. ¢ 24. See 2 Bl. 
Comm. 71, 89; De Peyster v. Michael, 6 N. 
Y. 467, 495, 57 Am. Dee. 470. 


-Fine for endowment. A fine anciently pay- 
able to the lord by the widow of a tenant, 
without which: she could not be endowed of 


her husband’s lands. Abolished under Henry’ 


I., and by Magna Charta. 2 BL Comm. 135; 
Mozley & Whitley. 
—Fine rolis. See Oblate Rolls. 


—Fine sur cognizance de droit come ceo ‘gue il 


ad de son done. A fine upon acknowledgment, ; 
of the right of the cognizee as that which he . 
hath of the gift ofthe cognizor. By this the. . 


deforciant acknowledged in court a former 
feoffment or ‘gift in possession, to have been 


352. 


L Fine sur cognizance , de, droit tantum. A finé 
© upon acknowledgment of the’ right. merely, 


and not with the circumstance of a preceding 
gift from the cognizor.. This..was commonly 


used to pass a reversionary Interest which- 


was in the cognizor,' of which there could 
be no feoffment supposed. 2 Bl. Comm, 353; 
1 Steph. Comm. 519; ‘Jacob, Law Diet. ; Com., 
Dig. B 
—Fine sur concessit. A fine upon concessit (he 
hath granted). A spegies of fine, where the 
cognizor, in order to make an end of dis- 


‘putes, though ‘he’ acknowledged no precedent: 


right, yet granted td“ the: cognizee ‘Ani esta 


de novo, usually for life of years, by why åf 


made by him to the plaintiff... 2 BI. Comm. 


FINE 


supposed composition.. . 
Steph. Comm. 519. : 


2. Bl. 


—Fine sur done grant et render. <A double 
fine, comprehending the fine sur cognizance de 
droit: come. ceo and the fine sur concessit. It 
might be used to convey particular limitations 
of estates, whereas the fine sur cognizance de 
droit come ceo, ete., conveyed nothing but an 
absolute estate, either of inheritance, or at 
least freehold. In this last species of fines, 
the cognizee, after the right was acknowl- 


édged to be in him, granted back again or ren- 


dered to the cognizor, or perhaps to a stran- 
ger, some other estate in the premises. 2 BL 
Comm. 353; ' Viner, Abr. Pine; Comyns, Dig. 
Fine. ` 


Joint fine. In old English law. “If a whole 
vill is to be fined, a joint fine may be laid, 
and it will be good for the necessity of it; 
but, in other cases, fines. for offenses arë to 
be severally imposed on each particular of- 
fender, and not’ Jointly upon all of them,” Ja- 
cob. 
In ‘Criminal Law 


. Pecuniary punishment imposed by a lawful 
tribunal. upon a person convicted of crime or 
misdemeanor. Lancaster v. Richardson, 4 
Lans. (N. Y.) 140; State v. Belle, 92 Iowa, 
258, 60 N. W. 525;. State v. Ostwalt, 118 N. 
C. 1208, 24 S. E. 660, 32 L. R. A. 396; Mur- 
phy v. State, 119 Or, 658, 250 P. 834, 835, 49 
A. L. R. 884; City of Buffalo v. Neùbeck, 204 
N. Y. 8. 737, 738, 209 App. Div. 386; State v. 
Franklin, 63, Utah, 442, 226 P.- 674, 676. A 
penalty; exacted. for .some criminal offense. 
Daily v: Marshall, 47 Mont. 377, 133 P. 681, 
686. : 

A sum of money -paia ‘at the end, to make an 
end of a transaction, suit, or prosecution ; 
mulct; penalty. Railroad Co. v. State, . 22 
Kan. 15; Sunderland Bros. Co. y. Chicago, 
B. & I.R. Co., 104 Neb. 319, 177 N. W. 156, 157. 
A forfeit or forfeiture.’ Keinath, Schuster & 
Hudson’ v. Reed, 18 N; M. 358, 187 P. 841, 844; 
Bryant: v. Rich’s' Grill, 216 Mass. 344, 108 N: 
E.’ 925, 927, Ann. Gas. 1915B, 869. 

TE inay include. a forfeiture or penalty re- 
coverable in‘a civil action.: Hanscomb y. Rus- 
sell; 11 Gray (Mass.) 373; Atchison & N. R. 
Co. v. Baty, 6 Neb. 37, 29 Am. Rep. 356; Unit- 
ed States v. Atlantic Fruit Co. (C. ©. A.) 206 
F. 440, 441; Toledo, C. & O. R. R. Co. v. Mil- 
ler, 108 Ohio. St. 388, 140 N. E. 617, 619. 


A “fine” is ‘always à penalty, though a penalty 
need not be always a fine; Bankers’ -Trust Co. .v. 
State, .96-Conn. 361,114 A. 104, 107; "penalty? being 
a generic term which includes both fines and for- 
feitures; State ex rel,” Jones v. Howe Scale Co. of 
Tllinois, 182 Mo. “App. 658, 166 S. W. 323, 330. As dis- 
tinguished from “penalty,” a “penalty” when -re- 
covered ordinarily goes to the statutory benefici- 
aries, whilé a “fine” góes to the ‘state, Poindexter 
w State; 187 Fenn. 388, ‘188 S we 126, 127 


FINE. _ANULLANDG . ‘LEVATO DE! TENE- 
MENTO. QUOD FUIT: DE. ANTIQUO, DOMI., 
NICO... An abolished writ, for disannulling : a 


Comm, .353.; 1 
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fine levied of lands in. ancient. demesne. to the 
prejudice. of the lord. Reg. Orig. 15. 


FINE CAPIENDO PRO TERRIS. An obso- 
lete writ which lay for a person who, upon 
conviction by jury, had his lands and goods 
taken, and his body imprisoned, to be re- 
mitted his imprisonment, ‘and have his lands 
and goods: redelivered to him, on obtaining 
favor of a sum of money, etc. Reg. Orig. 142 


FINE NON CAPIENDO “PRO PULCHRE 
PLACITANDO. An obsolete writ to inhibit 
officers of courts to take fines for fair plead- 
ing. ' 


FINE PRO REDISSEISINA CAPIENDO. An 
old writ that lay for the release of one im- 
prisoned for a redisseisin, on payment of a 
reasonable fine. Reg. Orig.. 222. 


FINE-FORCE. An absolute necessity or iù- 
evitable constraint. Plowd. 94; 6 Coke, 11: 
Cowell; Old N. B. 78. 


FINEM FACERE. To make or pay a fine. 
Bract, 106; Skene, 


FINES LE ROY. In old English law. The 
king’s fines. Fines formerly payable to the 
king for any contempt or offense, as where one 
committed any trespass, or falsely denied his 
own deed, or did anything i in contempt of law. 
Termes de la Ley. 


FINGER. The loss of the use of a thumb. 
cannot be considered the loss of'a finger with-: 
in Workmen’s Compensation Law. Doris v. 
James Butler; Inc., 192 N. X. 8. 515, 199 App.. 
Div. 116. 


FINGER PRINTS. See Anthropometry. 


FINIRE. In old English law. To fine, or 
pay.a fine. Cowell. To end or finish a matter. 


FINIS. Lat. An end; a fine; a boundary 
or terminus; a limit. Also in L. Lat., a fine- 
(g. v.). 


Finis‘ est amicabilis compositio et finalis con- 
cordia ex concensu et concordia domini regis vet 
justiciarum. Glan. lib. 8, c. 1. A fine is an 
amicable settlement and decisive agreement: 
by consent and agreement of our lord, the- 
king,.or his justices. 


Finis finem litibus imponit. 
to litigation. 3 Inst. 78. 


A fine puts an end 


Finis rei attendendus est. 3 Inst. 51. The end 
ofa thing i is to.be attended to. 


Finis unius diei est principium ` alterius. 2: 
Bulst. 305. . The end of one day is the begin- 
ning of, another. : 


FINIFIG.: An ending: death, as the end of 
life.” Blount; Cowell. _ 


FINIUM. ‘REGUNDORUM ACTIO. In ‘the. 
civil law.. Action for regulating, boundaries.. 
The name of an action which lay. between. 
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those who had lands bordering on ‘each other, 
to settle disputed boundaries. Mackeld. Róin. 
Law, § 499. - 


FINORS. Those that puiity gold and silver, 
and part them by fire and water from coarser 
metals; and therefore, in the statute of 4 
Hen. VII. c. 2, they are also called “parters.” 
Termes de la Ley., 


FIRDFARE. Sax. In old English law. A 
summoning. forth to a military expedition, 
(indictio ad profectionem militarem.) Spel- 
man, 


FIRDIRINGA. Sax. A preparation to 80 
into the army. Leg. Hen. I. 


FIRDSOCNE. Sax. 
ixemption from military service. 


FIRDWITE. In old English law. A fine for 
refusing military service, (muleta detrectantis 
militiam.) Spelman. A mulct or penalty im- 
posed on military tenants for their default 
in not appearing in arms or coming to an 
expedition. Cowell. 

A fine imposed for murder committed in 
the army; an acquittance of such fine. Fle- 
ta, lib. 1, c. 47. 


FIRE. The effect of combustion. The juridi- 
cal meaning of the word does not differ from 
the vernacular. 1 Pars. Mar. Law, 231, et 
seq. 


In old English law. 
Spelman. 


The word “fire,” as used in. insurance policies, 
does not have the technical meaning developed from 
analysis of its nature, but more nearly the popu- 
lar meaning, being an effect rather than an ele- 
mentary principle, and is the effect of combustion, 
being equivalent to ignition or burning, but heat 
is not fire, though fire may proximately cause toss 
from heat. Lavitt v. Hartford County Mut. Fire 
Ins. Co., 105 Conn. 729, 186 A. 572. 

The ordinary meaning of the word as used in an 
insurance policy includes the idea of visible heat or 
light- Damage to wool by spontaneous combustion 
with smoke and great heat, but without any visible 
flame or glow, is held not to be fire. The “fre is 
always caused by combustion, but combustion does 
not always cause fire.” Western Woolen Mill Co. 
v. Assurance Co., 139 F, 687, 72 C, ©. A. 1. 

AS used in policies ‘of fire insurance, thè word 
Means a hostile fire as distinguished from a friend- 
ly fire. Lavitt v. Hartford Couhty Mut. Fire Ins. 
Co., 105 Conn. 729, 136 A. 572, 5T4. 


FIRE AND SWORD, LETTERS OF. In old 
Scotch law. Letters issued from the privy 
council in Scotland, addressed to the sheriff 
of the county, authorizing him to call for the 
assistance of the county to dispossess a ten- 
ant retaining possession, contrary to the or- 
der of a judge or the sentence of a court. 
Wharton; Bell, Dict. 


. FIRE-ARM. An instrument used in the pro- 
pulsion of shot, shell, or bullets by the ac- 
tion of gunpowder exploded within it. A 
weapon which acts by force of gunpowder. 
‘People v. Simons, 124 Mise. 28, 207 N. X. S. 
56,57. This word comprises all sorts of guns, 


P ESCAPE 


fowling: pieces; “þlunderbusses, pistols, -ete.; 
Harris v. Cameron, 81 Wis. 289, 51 N. W. 437, 
29 Am. St. Rep. 891; Atwood v.:State, 53 Ala. 
509; Whitney. Arms. Co. v. Barlow, 38 N. X. 
Super. Ct. 563; but not an air pistol, Peo- 
ple v. Schmidt, 221 App. Div. 77, 222 N. Y. S. 
647, 650. As to whether a pistol in such a 
condition of disrepair that it. cannot be dis- 
charged, at least in the normal way, consti- 
tutes a fire-arm, the decisions have been some- 
what conflicting. See Atwood v. State, 53 
Ala. 508; Williams v. State, 61 Ga. 417, 34 
Am. Rep. 102; Evins v. State, 46 Ala. 88; 
Hutchinson v. State, 62 Ala. 3, 34 Am. Rep. 1: 

State v. Morris, 263 Mo. 339, 172 5. we 603, 
604. 


FIREBARE. A beacon or high tower by the 
seaside, wherein are e¢ontinual lights, either 
to direct sailors in the night, or to give warn- 
ing of the approach of an enemy. Cowell. 


FIRE BOTE. Allowance of wood or es/overs 
to maintain competent firing for the tenant. 
A sufficient allowance of wood to burn in a 
house. .1 Washb. Real Prop. 99. 


FIREBUG. A popular phrase referring to 
persens guilty of the crime of arson; com- 
monly understood to mean an incendiary or 
pyromaniac. Blechner v. Kraser (Coz Ct) 157 
N. Y. 8. 256.. 


FIRE DAMP. “Fire damp” consists of light 
earburated hydrogen, and is so called- from its 
tendency to explode when mixed with atmos- 
pherie air and brought into contact with 
flame. Wells’ Adm’r y. Sutherland Coal & 
Coke Co., 116 Va. 1003, 83 S. E. 384, 385. 


FIRE DISTRICT. One of the districts into 
which a city may be (and commonly is) di- 
vided for the purpose of more efficient serv- 
ice by the fire department in the extinction of 
fires. Des Moines v, Gilchrist, 67 Iowa, 210, 
25 N. W. 186. Under a statute, a territorial . 
subdivision of the state, established to provide 
protection against. fire within-its limits, main- 
tain street lights, etc., and, although composed 
of one or. more. towns, it is in substance a 
quasi municipal corporation. of definitely. re- 
stricted powers, and as. such it may raise 
money. by: taxation. for’ its legitimate’ uses. 
‘President, ete, of Wiliams. College. v: In- 
habitants of Town of Williamstown, 108 N. 
E. 687, 688, 219 Mass. 46: 


FIRE DOOR. A fireproof barrier for closing 
openings to prevent the spread of fire. People 
v. One Hundred and Thirty-One Boerum St. 
Co., 233 N. Y. 268, 185 N. E. 327, 328, 


FIRE ESCAPE. An apparatus constructed 
to afford a safe and convenient method of 
escape from a burning building. The term 
includes fire ladders of such sort and loca- 
tion as to permit safe descent of persons 
caught in a building on fire, but not a baleony 
or an interior staircase in a hotel. West v. 
Spratling, 204 Ala, 478, 86 So. 32, 36, E 


. FIRE EXIT 


FIRE EXIT. A reasonable, practicable, safe 
exit. Keefe vy. Annpaul Realty Co. 215 App. 
Div. 301, 218 N. Y. S. 687, 642. 


FIRE FIGHTING MACHINE. An instru- 
ment of public utility designed and used ex- 
clusively for putting out fires; the average 
or normal fire-fighting machine is in all its 
parts. essentially designed for that purpose. 
American-La France Fire Engine Co. v. Rior- 
dan (C. ©. A.) 6 F.(2d) 964, 966. 


FIRE INSURANCE. See Insurance. 


FIREMEN. Those whose duty is to extin- 
guish fires and to. protect property and life 
therefrom. Behr v. Soth, 170 Minn. 278, 212 
N. W. 461, 462. 


FIRE ORDEAL. See Ordeal. 


FIRE POLICY. A policy of fire insurance. 
See Insurance. 


FIRE-PROOF. Incombustible; not in dan- 
ger from the action of fire. To say of any 
article that it is “fire-proof” conveys no oth- 
er idea than that the material out of which 
it is formed is incombustible. To say of a 
building that it is fire-proof excludes thesidea 
that it is of wood, and necessarily implies 
that it is of some substance fitted for the erec- 
tion of fireproof buildings. To say of a cer- 
tain portion of a building that it is fire-proof 
suggests a comparison between that portion 
and other parts of the building not so charac- 
terized, and warrants the conclusion that it is 
of a different material. Hickey v. Morrell, 
102 N. Y. 459, 7 N. E. 321, 55 Am. Rep. 824. 
A “fire-proof safe” within an insurance policy 
is one which, in the judgment of prudent men 
in locality of property insured, is sufficient; 
National Liberty Ins. Co. of America v. Sphar- 
ler, 172 Ark. 715, 290 S. W. 594, 596; or one 
which is of the kind commonly regarded as 
fire-proof; Knoxville Fire Ins. Co, v. Hird, 
4 Tex. Civ. App. 82, 23 S. W. 393. 


FIRE RAISING. In Scotch law. The wil- 
fully setting on fire buildings, growing or 
stored cereals, growing wood, or coalheughs. 
Ersk, Pr. 577. See Arson. 


FIRE WALL. ‘This term, as used in a munici- 
pal building code, has been held to refer. to 
a wall.that is noncombustible, and to re- 
quire that such quality adhere. to the: open- 
ings in the wall as well as the solid wall it- 
‘self. Robenson: v. Turner, 199 Ky. 642, 251 
S. W. 857, 860. 


FIRE-WOOD. Wood | suitable for fuel, not 
including standing or felled timber which is 
„suitable and valuable: for other-purposes.- Ho- 
gan v. Hogan, 102 Mich. 641, -61 N. wW. T3. 


FIREWORKS. A- contrivance of. inflamma- 
ble-and explosive materials, combined of vari; 
ous proportions: for. the; -parpose.of, producing 
in combustion. beanutiful,.or..amusing scenic 
. effects, or to: be. used: as a night signalon 
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land or sea, or for various purposes in war.. 
Cent, Dict. 


FIRKIN. A measure of capacity, equal to 
nine gallons. The word is also used to desig- 
nate a weight, used for butter and cheese, of 
fifty-six pounds avoirdupois. 


FIRLOT. A Scotch measure of capacity, con- 
taining two gallons and a pint. Spelman. 


FIRM. A partnership; the group of persons 
constituting a partnership. The name or title 
under which the members of a partnership 
transact business. People v. Strauss, 97 III. 
App. 55; Boyd v. Thompson, 153 Pa. 82, 25 A, 
769, 34 Am. St. Rep. 685; McCosker v. Banks, 
84 Md. 292, 35 A. 985; Dodson v. Warren 
-Hardware Co. (Tex. Civ. App.) 162 S. W. 952, 
953; State v. Phelps, 171 Wis. 13, 176 N. W. 
217, 219; Lankford v. Menefee, 45 Okl. 228, 
145 P. 375, 377; State v. Case, 132 Md. 269, 
108 A. 569, 570; 'Thomas-Bonner Co. v. Hoo- 
ven, Owens & Rentschler Co. (D. C.) 284 F. 
377, 380. 


The word is used as synonymous with partner- 
ship. The words “house” “concern,” and “com- 
pany” are also used in the same sense. This name 
is in point of law conventional, and applicable only 
to the persons who, on each particular occasion 
when the name is used, are members of the firm 
A firm is usually described, in legal proceedings, as 
certain persons trading or carrying on business 
under and using the name, style, and firm of, etc. 
See 9 Q. B. 361; 9 M. & W. 347; 1 Chitty, Bailm. 49, 


FIRM NAME. The name or title of a firm in 
business, 


FIRMA. In old English law. The contract 
of lease or letting; also the rent (or farm) 
reserved upou a lease of lands, which was fre- 
quently payable in provisions, but sometimes 
in money, in which latter case it was called 
“alba firma,” white rent. Spelman, Gloss. ; 
Cunningham, Law Dict. 

‘A messuage with the house, garden, or 
lands, etc., connected therewith. Co. Litt. 5a; 
Shepp. Touchst. 93. 

A banquet; supper; provisions for the ta- 
ble. Du Cange. ; 

A tribute or custom paid towards enter- 
taining the. king for one night. Domesday; 
Cowell. : 


FIRMA BURGI. The right, in medieval days, 
to take the profits of a borough, paying for 
them a fixed sum to the crown or other lord of 
the borough. 2 Holdsw. Hist. E. L. 276. 


FIRMA FEODI. In old English law. A farm 
or lease of a fee; a fee-farm. ~ 


FIRMAN. A Turkish, word denoting a de- 
cree or grant of privileges, or passport. to a 
traveler. A passport granted by the Great 
Mogul to captains of foreign vessels to trade 
within the territories over- which he has ju- 
tisdiction; Ey ‘permit. - sal oxo: ns 


FIRMARATIO.. “The. right of a a tenant to. his 
Jands: and. tenements, ; Cowe phoi JES 


FIRMARIUM::: ‘In. old. records: -A place-tw 


monasteries, and elsewhere, : where: the . poor. 


were: received and:supplied. with food. Spel- 
man. Hence the word. “infirmary.” 


FIRMARIUS. L, Lat. A fermor., <A, lessee 
of a term. Firmerit comprehend all such as 
hold by lease for life or lives or for year, by 
deed or without deed. 2 Inst. 144, 145; 1 
Washb. Real Prop. 107; Sackett v. Sackett, 8 
Pick. (Mass.) 312;.7 Ad. & E. 637. 


FIRMATIO. The doe season. Also a supply- 
ing with food. Cowell. 
FIRME. In old Tecords. A farm. 

Firmior et potentior est operatio legis quam 
dispositio hominis. The operation of the law is 
firmer and more powerful [or efficacious] than 
the disposition [or wil] of man. Co. Litt. 
102a. 


FIRMITAS. In old English law. An assur- 
ance of some privilege, by deed or charter. 


FIRMLY. A statement that an affiant “firm- 
ly believes” the contents of the affidavit im- 
ports a strong or high degree of belief, and is 
equivalent to saying that he “verily” believes 
it. Bradley v. Eccles, 1 Browne (Pa.) 258; 
Thompson v. White, 4 Serg. & R. (Pa.) 137. 
The operative words in a bond or recogniz- 
ance, that the obligor is held and “firmly 


, bound,” are equivalent to an acknowledgment 


of indebtedness and promise to pay. Shat- 
tuck v. People, 5 Tl. 477. 
FIRMURA., In- old English law. Liberty to 


scour and repair a mill-dam, and carry away 
the soil, etc. Blount. 


FIRST. Initial; leading; chief; preceding all 
others of the same kind or class in sequence, 
(numerical or chronological;) entitled to pri- 
ority or preference above others. Redman v. 
Railroad Co., 33 N. J. Eq. 165; Thompson v. 
Grand Gulf R. & B. Co., 3 How. (Miss.) 247, 
34 Am. Dec. 81; Hapgood v. Brown, 102 Mass. 
452. 


The word commonly, but not necessarily, connotes 
precedence. Hill v. Prior, 79 N. H. 188, 106 A. 641; 
Beckley v. Alling, 91 Conn. 362, 99 A. 1084, 1035. 
Thus, under a contract that, if the purchaser should 
“first” make payment, the vendor would convey, 
payment was to precede the execution of the con- 
veyance. Walker v. Hewitt, 109 Or. 366, 220 P. 147, 
151, 35 A. L, R. 100. But in a will the word “first” 
may not import precedence of one bequest over an- 
other. Everett v. Carr, 59 Me. 330; Swasey v. Amer- 
ican Bible Society, 57 Me, 523. 


—First blush. By the phrase “first blush,” 
within the rule that damages, to justify re- 
versal, must be so great as to strike the mind 
at first blush as having been superinduced by 
passion or prejudice on the part of the jury, 
is meant that immediately the judicial mind 
is shocked and surprised at the great dispro- 
portion of the size of the verdict to what the 


Bui.Law Dict, (8p Ep.) —50 


facts..of the. case, would, authorize. Cole: & 
Crane V.: May, 185 Ky; 135, 214 S: W. 885,. 887. 


—First degree burn. ‘One’ which varles from 
redness to a blister, as distinguished from a 
“second. degree burn,”: which occurs, where 
the skin is charred or killed. Murphy v. 
Ludowici Gas & Oil Co., 96 Kan..321, 150. P. 
581, 582. 


—First devisee. ‘Che persoù to whom the es- 
tate is first given by the will, the term “next 
devisee” referring to the person to whom the 
remainder is given. Young v. Robinson, 5 N. 
J. Law, 689; Wilcox v: Heywood, 12 R. I. 198, 


—First fruits. In English ecclesiastical, law, 
The first year’s whole profits of every benefice 
or spiritual living, anciently paid by the in- 
cumbent to the pope, but afterwards transfer- 
red to the fund called “Queen Anne’s Bounty,” 
for increasing the revenue from poor livings. 
In feudal law. One year’s profits of land 
which belonged to the king on the death of a 
tenant in capite; otherwise called “primer 
seisin.” One of the incidents to the old feudal: 
tenures. 2 Bl. Comm. 66, 67. ` 


~—First heir. The person who will be first en- 
titled to succeed to the title to an estate after 
the termination of a life estate or estate for 
years, Winter v. Perratt, 5 Barn. & C. 48. 


—First impression. First examination. First 
presentation to a court for examination or 
decision. A case İs said to be “of the first im- 
pression” when it presents an entirely novel 
question of law. for the decision of the court, 
and cannot be governed by any existing prec- 
edent. 


—First inventor. Within the meaning of that 
phrase as used in the fourth paragraph of 
Rev. St. § 4920 (85 USCA § 69), providing that 


it shall be a defense to a suit for infringe- 


ment that the patentee was not the original 
or first inventor, a person who perfects his in- 
vention, the only evidence of such perfected 
invention ordinarily derivable from any pat- 
ent being a union of disclosure and claim. 
Davis-Bournonyille Co. v. Alexander Milburn 
Co. (C. ©. A.) 1 F.(2d) 227, 232. 


—First meeting. As used in a statute provid- 
ing that, for insulting words or conduct to re- 
duce homicide to manslaughter, killing must 
occur immediately or at “first mecting” after 
slayer is. informed thereof, quoted words 
mean first time parties are in proximity.un- 
der such circumstances as would enable slay- 
er to act in the premises. Smith v. State, 105 
Tex. Cr. R. 327, 288.8. W. 458, 462. 


—First of exchange. Where a set of bills of 
exchange is drawn in duplicate or triplicate, 
for greater safety in their transmission, all 
being of the same tenor, and the intention be- 
ing that the acceptance and payment of any 
one of them (the first to arrive safely) shall 
eancel the others of the set, they are called 


FIRST 


individually the “first of exchange,” “second 
of exchange,” etc. See Bank of Pittsburgh v. 
Neal, 22 How. 96, 110, 16 L. Ed. 323. 


—First policy year. This phrase in a statute 
eliminating suicide of insured after such year 
as defense, means year for which policy, an- 
nually renewed, was first issued. Carter v. 
Standard Acc. Ins. Co., 65 Utah, 465, 238 P. 
259, 267, 41 A. L. R. 1495. The year beginning 
with the issuance of the policy. American 
Nat. Ins. Co. v. Thompson (Tex. Civ. App.) 
186 8. W. 254, 255. 


—First purehaser. In the law of descent, this 
term signifies the ancestor who first acquired 
(in any other manner than by inheritance) 
the estate which still remains in his family 
or descendants. Blair v. Adams (C. C.) 59 
Fed. 247. f 


First trial. Under a statute providing when 
a case at law is tried by a jury, and the suc- 
cessful party excepts to the granting of a 
new trial for insufficiency of the evidence, and 
the evidence is certified, the appellate court, 
if there have been two trials below, shall first 
look to the evidence and proceedings on the 
first trial, and, if the setting aside of the first 
verdict was error, all proceedings subsequent 
thereto shall be annulled, and judgment ren- 
dered thereon, the “first trial” means the first 
at which exceptions to the granting of a new 
trial were taken. Chesapeake & O. Ry. Co. v. 
Parker’s Adm’r, 116 Va. 368, 82 S. E. 183, 187. 


As to first “Cousin,” “Distress,” “Lien,” and 
“Mortgage,” see those titles, 


FIRST-CLASS. Of the most superior or ex- 
cellent grade or kind; belonging to the head 
or chief or numerically precedent of several 
classes into which the general subject is di- 
vided. See Pacific Feed Co..v. Kennel, 63 Cal. 
App. 108, 218 P. 274, 275. 


FIRST-CLASS MAIL-MATTER. In the pos- 
tal laws. All mailable matter containing writ- 
ing and all else that is sealed against inspec- 
tion. . 


FIRST-CLASS MISDEMEANANT.. In Eng- 
lish law. Under the prisons act (28 & 29 Vict. 
c. 126, § 67) prisoners in the county, city, and 
borough prisons convicted of misdemeanor, 
and not sentenced to hard labor, are divided 
into two classes, one of which is called the 
“first division ;” and it is in the discretion of 
the’ court to order that such a prisoner be 
treated aS a misdemeanant of the first divi- 
sion, usually called: “first-class: misdemean- 
ant,” and as such not to ‘be deemed a criminal 
prisoner, i. e., a prisoner convicted of a.crime. 


FIRST-CLASS TITLE. A marketable title, 
shown by a clean record, or at least not de- 

pending on presumptions that must be over- 
come or facts that are uncertain. - Vought y. 
Williams, 120. N: Y. 253, 2 N. E. 195; 8 L. R. 
A 501,°17 Am. St: Rep 634 = 
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FISC. A treasury of a kingdom or state; a 
money chest. Daly v. Beery, 45 N. D: 287, 178 
N. W. 104, 109. An Anglicized form of the 
Latin “fiscus,” (which see.) 


FISCAL. .Belonging to the fisc, or public 
treasury. Relating to accounts or the man- 
agement of revenue. Of or pertaining to the 
public finances of a government. Daly v. 
Beery, 45 N. D. 287, 178 N. W. 104, 109. 
financial. Armstrong v. State Bank of May- 
ville, 177 App. Div. 265, 165 N, Y. S. 5, 8. 


FISCAL AGENT. This term does not neces- 


sarily imply a depositary of the public funds, * 


so as, by the simple use of it in a statute, with- 
out any directions in this respect, to make it 
the duty of the state treasurer to deposit with 
him any moneys in the treasury. State v. 
Dubuclet, 27 La. Ann. 29, 


FISCAL COURT. A ministerial and execu- 
tive body in some states. . Stone v. Winn, 165 
Ky. 9, 176 S. W. 983, 941. 


FISCAL JUDGE. A public officer named in 
the laws of the Ripuarians and some other 
Germanic peoples, apparently the same as 
the “Graf,” “reeve,” “comes,” or “count,” and 
so called because charged with the collection 
of public revenues, either directly or by the 
imposition of fines. See Spelman, voc 
“Gratio.” 


FISCAL OFFICERS. 
the collection and distribution of public mon- 
ey, as, the money of a state, county, or mu- 
nicipal corporation. Rev. St. Mo, 1899, § 5333 
(Ann. St. 1906, p. 2776). 


FISCAL YEAR. In the administration of a 
state or government or of a corporation, the 
fiscal year is a period of twelve months (not 
necessarily concurrent with the calendar 
year) with reference to which its appropria- 
tions are made and expenditures authorized, 
and at the end of which its accounts are made 
up and the books balanced.’ Shaffner v. Li- 
pinsky, 194 N. C. 1, 188 S. E. 418, 419. The 
financial year, at the end of which accounts 
are balanced. Union Trust & Savings Bank 
v. City of Sedalia, 300 Mo. 399, 254 S. W. 28, 
30; Leavenworth Nat. Bank vy. Reilly, 97 Kan. 
817, 156 P. 747, 748. An accounting period 
of 12 months. U. S. v. Mabel Elevator Co. 
(D. ©.) 17 F.2d) 109, 110;. U. S. v. Carroll 
Chain Co. (D. C.) 8 F.(2d) 529, 530.. See, also, 
Moose v. State, 49 Ark, 499, 5 S. W. 885. 


FISCUS. 
In Roman Law 

The treasury of the prince or. emperor, as 
distinguished from “cwrerium,” which was the 
treasury of the’ state. Spelman; Paillet, 
Droit Public, 21; n.: This distinetion was not 
observed in France. In course of time the 
fiscus absorbed the: erartum: and: became the 
treasury of ‘the state.’ Gray; Nature and 
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Sources of Law .58,- See Law 10; T De Jure 
Fisci. 7 ; 


The treasury « or. property of the state, as 


distinguished from the private property of 
the sovereign. ` 


From this term is derived the word “confiscate,” 
4, €., to appropriate to the fiscus or fisc. 


In English Law 


The king's treasury, as the repository of 
forfeited property. 

The treasury of a noble, or of any private 
person. Spelman. 


FASH. An animal which inhabits the water, 
breathes by means of gills, swims by the aid 
of fins, and is oviparous. The term includes 
_ crabs, State v. Savage, 96 Or. 53, 184 P. 567, 
570; 
822, 109 S. E. 63, 65; and mussels and other 
shellfish, Gratz v. McKee (C. C. A.) 258 F. 335, 
336. 


FISH COMMISSIONER. A public officer of 
the United States, created by act of congress 
of February 9,.1871, whose duties principal- 
ly concern the preservation and increase 
throughout the country of fish suitable for 
food. Rev. St. § 4395 (16 USCA § 741). 


FISH POTS.  Contrivances in the nature of 
screens and traps, placed at the junction of 
low dams or walls extending out from each 
shore and somewhat down stream, in such a 
way as to collect the water and send it 
through the pot, so that fish may be screened 
out there. Middlekauff v. Le Compte, 149 Md. 
621, 132 A. 48. 


FISH ROYAL. These were the whale and the 
sturgeon, which, when thrown ashore ‘or 
caught near the coast of England, became the 
property of the king by virtue of his preroga- 
tive and in recompense for his protecting the 
shore from pirates and robbers. Brown; 1 
Bl. Comm. 290. Arnold v. Mundy, 6 N. J. 
Law, 86, 10 Am. Dee. 356. Some authorities 
include the porpoise. Hale, De Jure Mar. pt. 
1, c. T; Plowd. 305 5 Bracton, 1. 3, e. 3. ° 


FISHERY. A place prepared for catching 
fish with nets or hooks. This is commonly 
applied to the place of drawing a seine or net. 
Hart v. Hill, 1 Whart. (Pa.) 131, 132. 

A right or liberty of taking fish; a species 
of incorporeal hereditament, anciently termed 
“piscary,” of which there are several kinds. 
2 Bl. Comm. 34, 39; 3 Kent, Comm. 409-418; 
Arnold v. Mundy, 6 N. J. Law, 22, 10 Am. 
Dec. 356; Gould v. James, 6 Cow. (N. Y.) 376; 
Hart v.. Hill, 1 Whart, (Pa.) 124. 


Common Fishery 


A fishing ground where all persons have a 
right to take fish. Bennett v. Costar, 8 Taunt. 
188; Albright: v. Park Com’n, 68 N. J. Law, 
523, 53 A. 612... Not. to. be confounded with 


.escallops, State v. Dudley, 182 N. C. 


‘common of fishery,” ‘as to which see Com-. 
mon, n. . 
Fishery Laws 


A series of statutes passed in England for 
the regulation of fishing, especially to prevent 
the destruction of fish. during the breeding 
Season, and of small fish, spawn, etc., and the 
employment of improper modes of taking 
fish. 3 Steph. Comm. 165. 


Free Fishery 


A franchise in the hands of a subject, ex- 
isting by grant-or prescription, distinct from 
an ownership in the soil.. Ht is an exclusive 
right, and applies to a public navigable river, 
without any right in the soil. 3 Kent, Comm. 
410. Arnold v. Mundy, 6 N. J. Law, 87, 10 Am, 
Dec. 356. See Albright v. Sussex County Lake 
& Park Com'n, 68 N. J. Law, 523, 53 A. 612; 
Brookhaven v. Strong, 60 N. Y. 64. 


Right of Fishery 
The general and common right of the citi- 
zens to take fish from public waters, such 


as the sea, great lakes, etc. Shively v. Bowl- 
by, 152 U. S. 1, 14 8. Ct. 548, 38 L. Ed. 331. 


Several. Fishery 


A fishery of which the owner is also the 
owner of the soil, or derives his right from 
the owner of the soil. 2 Bl. Comm. 89, 40; 
1 Steph. Comm. 671, note. And see Freary 
v. Cooke, 14 Mass, 489; Brookhaven v. Strong; 
60 N. Y. 64; Holford v. Bailey, 8 Q. B: 1018. 
One by which the party claiming it has the 
right of fishing, independently of. all other; 
so that no person can have a coextensive right 
with him in the object claimed; but a partial 
and independent right in another, or a lim- 
ited liberty, does not derogate from the right 
of the owner, 5 Burr. 2814. . 


FISHGARTH. A dam or weir in a river for 
taking fish. Cowell. 


FISHING BANKS. A fishing ground of. com- 
parative shoal water in the sea. Parker v. 
Thomson, 21 Or, 523, 28 P. 502. 


FISHING BILL. A term descriptive of a bill 
in equity which seeks a discovery upon gen- 
eral, loose, and vague allegations. Story, Eq. 
Pl. § 325; In re Pacific Ry. Com’n (C. C.) 32 
F. 263; Hurricane Tel. Co. v. Mohler, 51 W, 
Va. 1, 41 8. E. 421; Carroll v. Carroll, 11 


‘Barb. (N. Y.) 298; Childs. v. Missouri, K, &. 


T. R. Co. (C. C. A.) 221 F. 219, 223. A discov- 
ery, sought upon suspicion, surmise, or vague 
guesses. General Film Co, v. Sampliner (C: 
C. A.) 232 F. 95, 98. 


Ordering one party to a suit to produce all of 
its books and papers for examination by the other 
party for evidence material to its cause is com- 
monly known as “fishing” which is not permitted 


‘either in law or in equity. Mobile Gas Co. v. Pat- 


terson (D. C.) 288 F. 884, 885, 


FISK. In Scotch law. The fiscus or fisc. 
The revenue of the crown, Generally used of 


resume vent 


the personal estate'of:a tebel ‘which has’ been 
forfeited to the crown, _Bell. : 


FISSURE VEIN. “In mining law. <A vein or 
Jode of mineralized matter filling a pre-exist- 
ing fissure or crack in the earth’s, crust ex- 
tending across’ the strata and ‘generally ex- 
tending indefinitely downward. See Crocker, 


v. Manley, 164 Til, 282, 45 `N. E. 577, 56 Aji. 


St. Rep. 196. 


FISTUCA, or FESTUCA. In old English law. 
The rod or wand; by the delivery of which the 
property in land was formerly transferred in 
making’ a feoffment. Called, also, “baculum,” 
“virga, “and “fustis, n: Spelman.. ‘See Festuca, 


: FISTULA. “In the civil law. , A pipe for con- 
- veying water... Dig. 8, 2, 18.. 


FIT. Suitable; appropriate; conformable to 
a duty. Adapted’ to, designed; prepared: 
Thomas v, State, 34-Okl. Cr,,.49, 244 P. 816. 
Proper. Hanes v. Southern Public Utilities 
Qò., 191 N.C. 13, isis. E. ‘402, 406. 


Fit for cultivation refers to that ‘condition of soil 
which will enable -a~ farmer with a reasonable 
amount of skill to raise regularly and annually, by 
tillage, grain or other: staplé crops; Keeran v. Grit- 
fith, 34 Cal. 581; State v. Allen, 35 N. C. 3T; Bar- 
rett v. Nelson, 29 Kan. 596. 

Under an Arkansas statute forbidding the: mak- 
ing of mash, wort, or wash. fit for the distillation of 
intoxicating liquors, “fit for”. means “intended for.” 
Neal v. State, 154 Ark. 324, 242 S. W. 578, .679; Dick- 
erson v. State, 161 Ark, 60, 255 S.. W. 873, 874; Lo- 
gan v. State, 150 Ark, 486, 234 S. W.. 493, 494. iy 


FIT, n. In medical jurisprudence: An at- 
tack or spasm of muscular convulsions, gen- 
erally attended ‘with loss of self-control and 
of consciousness; particularly, ‘such ‘attacks 
occurring in: epilepsy. In a ‘more general 
sense, the period of an acute attack of ‘any 
disease, physieal or mental, as, a fit.of insan- 
ity. See Gunter y. State, 83 Ala. 96, 3 So. 600. 
Also used in the plural, in which sense it is a 
layman’s term for epilépsy. “Westphall'v. Mét? 
ropolitan Life Ins. C0. aT Cal. App. 34, “151 
P. 159, 162. : 


FITZ. “A Norman word, meaning “gor.” It 
is used in law and genealogy; as Fitzherbert, 
the son of Herbert; ‘Fitzjames, the son of 
J. ames; Fitzroy, the’ Son of the king. ` It was 
originally’ applied: to illegitimate. children. 


.PIVE-MILE: ACT. “Àn act’ of parliament; 


passed: ‘in 1665, - against: ‘non-conformists, 
whereby ministers ofthat body who- refused 
to take the oath of nofi-resistance ‘were pro- 
hibited from coming within five miles of any 
corporate town, or place. where they had 
preached or lectured since the passing of the 
act of oblivion in 1660, nullified by, act of 1689. 
Brown. no 6). + 


FIX. To liquidate or; sae Gari To. fas. 
ten a liability upon one. To transform a pos- 
sible ‘or contingerit liability: into a présent 


ahd definite: abilite Zimbierman:.y> Cali? 


field, 42 Ohid’ St. 468;. 
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Polk v. : Minnehaha 
+ County, 5 Dak. 129, 37 N. W. 93; Logansport 
& W. V, Gas Co. v: Peru (C..6.).89 F. 187. To 
determine; . to settle... Bunn vy; Kingsbury 
County, 3 S. D. 87, 52 N. W. 673; In re Me- 
Lure’s Estate, 68 Mont. 556, 220 P. 527, 530. 
Ordinarily, to make permanent something that 
is unsettled. Kendall v. Stafford, 178 N. C. 
461, 101 S. E. 15,:17... The term imports final- 
ity and stability.. Culberson v. Watkins, 156 
Ġa. 185, 119 S. E. 319, 321; State v. Boyd 
Transfer & Storage Co., 168 Minn, 190, 209. N. 
W. 872, 874; Youngblood v. State, 19 Ala. 
App. 561, 100 So. 87, 88. 


‘A constitutidnal provision ‘to: the effect that the . 
general assembly ‘shall’ fix the compensation of of- 
ficers, means that it shall. prescribe the rulé. by 
which ‘such compensation -is to be. determined. 
Goodin v: State, 18 Ohio,. 9. 


FIX UP. A promise by a debtor rto visit his 
creditor and “fix it up” with him was nhot.a 
sufficient promise to pay to toll the statute of 
limitations, as the expression “fix it” would 
ordinarily be understood as meaning “make 
some kind of agreement or adjustment that 
may dispose of it.” Shaw v. Bubier, 119 Me. 
83, 109 A, 373, 374. 


FIXED.: In a charter entered into by the cap- 
tain of a ship, containing the condition, “Pro- 
vided ship ‘not fixed previously,” “fixed” was 
equivalent to “tied up;” “closed,” “not free.” 
Richichi v. James B. ‘Drake & Sons D. ©) 
280 F. 421, 424. 


FIXED BELIEF OR ÓPINION. As ground 
for rejecting a juror, this phrase means a set- 
tled belief or opinion which would so strong- 
ly influence the mind of the juror and his de- 
cision in the. case that he could not. exclude 
it from his mind and render a. verdict solely 
in, accordance with the law and: the evidence. 
Bales. v. State, 63 Ala. -30;. Curley v. Com., 
84 Pa. 156;..Staup v. Com., 74 Pa. 461. 


FIXED, SALARY. One which, ‘is definitely 
ascertained and _prescribed as to amount and 
time of payment, and does not depend upon 
the receipt of fees or. other. contingent emolu- 
ments; not ‘necessarily a salary which can- 
not be , changed by . competent authority, 
Sharpe. v. Robertson, 5. Grat. (Va.) 518; Hed- 
rick y. U. S. 16 Ct. Cl. 101. Ina constitution- 
al provision that certain officers shall be paid 
fixed and definite salaries, “fixed” means es- 
tablished. or ‘settled, to remain for a time, and 
“definite” relates toa salary defined or deter- 
mined in amount. Board of. ‘Sup’ rs of Yava- 
pai, County. Ve. Stephens, : 20. Ariz, 115, 177 P, 
261, 262. ` re 


FIXING BAIL. -In practicë.” ' Rendering hb: 
solute the liability .of special pail. 


“A: personal ‘chattel. substaztially 
affixed to.theland; but: which nay: afterwards 
be lawfully removed-therefrom by’ the: party 
affixing:1t:orhis representative! without the 


739 


cofisent ‘of the’ ‘owner of the: fréehdid.' ioa 
v. ‘Whiting, 16 Til; ‘480; ‘Teaff ‘vw Hewitt; 1 
Ohio’ St: 511; 59 Am: Dec.'634; Baker‘v. Dá~ 
vis, 19 N. H. 883; Capen v. Peckham, 35 Conn, 
88; Wolford-v. Baxter, 33 Minn. 12,21 N. W. 
744, 53 Am. Rep. 1; Merritt v. Judd, 14 Cal, 
64; Adams v. Lee, 31 Mich. 440; Prescott v. 
Wells, Fargo & Co., 3 Nev. 82; Hallen v. Run- 
der, 1 Cromp., M. & R. 266. 

A fixture: is an article of personal :or chattel. na- 
ture affixed to.the freehold by a tenant and remov-. 
able by, him it it ¿can be taken away without mäa- 
terial injury to thé realty. Boise Ass'n of” Credit 
Men v. Bilis, 26 Idaho, 438, 144 P. 6,9, L. R A, 
1915F, 917. 

A “fixture” formerly meant any: chattel which’ 
on becoming affixed to the soil became a‘part of the 
realty. It now meats those things which formed 
an exception to that rule.iand. can be removed .by: 
thé person who affixed them to the soll.. L. R. 4 
Ex. 328. 

“Fixtures” does not necessarily, import things af- 
fixed to the freehold. The word ‘is a modern one, 
and is generally understood to comprehend any are 
ticle which a tenant has the power to remove. 
Sheen v. Rickie, 5 Mees.'& W. 174; Rogers, v. an- 
inger, 30 Pa. 185, 189,- 72 Am: Dec. 694, - : 


Chattels which, by being physically. an- 
nexed or affixed to real estate, become a part 
of and accessory to the freehold, and ‘ordi- 
narily the property of the owner of the land: 
Hill. ; Atlantic Refining Co. v. Félnberg, 1 W. 
W. Harr. (Del.) 183, 112 A. 685, 687; Red 
Diamond Clothing Co. v. Steidemann, 169 Mo, 
App. 306, 152 S. W. 609, 617, 


Things fixed or. affixed to other things. The rule 
of law regarding them is that which is expressed 
in the maxim, “accessio. cedit principali,”.. “the at- 
cessory goes with, and as part of, the principal sub- 
ject-matter.” Brown, 

“Fixtures”. are chattels annexed to realty. so as 
to become part thereof. Holy Ghost Catholic Church 
of Two Harbors v. Clinton,, 169 Minn. 258, 21 N. W. 
13, 15; ‚Earle, v. Kelly, 21 Cal. App, 480, 132. P. 282, 
263; “Inhabitants of Whiting v., Inhabitants of Ļu- 
bec, 12t Mo; 12t, 115 A: 898, 899; Ochs v: Tilton, ‘181 
Ind. 81,- 109 N: E. 837, 838; Hurst v. J: D, Craig 
Furniture Co., 95 5. C. 221, 78 S. E. 960, 962; Kent 
Storage Co: v. Grand Rapids Lumber Co., 239: Mich. 
161, 214 N. W. 114, 112.., 

Personal property is not 80 attached to realty as 
to bedome“a fixture if it- cani de: removed: without 
material injury to the property or to the freehold. 
Maxson yv. Ashland Iron Works, .85:.Or. 345,166 P, 
37, 39, - 

A thing is deemed te be affixed to, dand when it is 
attached to.it by, roots, as in the casa of trees, 
vines, or shrubs ; or imbedded: in it, as Tn the case 
of walls; or permanently resting “upon it, as iñ 
the case’ of butidings; “or permanently: attached to 
what is thus: permahent,.ias by means of cement, 
plaster; nails, boits, or: serews, Civ. Code Cal.::§ 
660; Big. Sespe Oll :Co.:v. Cochran {C., O. As) 276 F. 
216, 225. < 

Personal property, m order to lose Its” character 
asa chattel and become w fixture, must be annexed 
to.the realty, elther actually. or constructively,..must 
be, appropriated to the use of that part of the real- 
ty with which it, is connected, and must ‘be intended 
as a ‘permanent accession to, ‘the ‘treehold. Bo s6- 
Payette Lumber Co. v; ‘McCofnick, 32 Idaho, 462: 


FIXTURE 


168. Pi 252 ;: Hattén’ Y. Katisas City) Ci :&' 8.:R::Co., 
263 Mo, 660, 162 S, W. 227, 233; De Charette’s Guard- 
jan v. Bank of Shelbyville, 218 Ky. 691, 291 S. W. 
1054; 1057; Patterson v. Chaney, 24:N, M. 156, 173 P. 
859, 860, 6 A. L. R. 90; Snuffer v. Spangler, 79 W. 
Va. 628, 92 5. E. 106, 109, L, R. A. 1918E, 149; Bink- 


ley v. Forkner,.117 Ind. 176, 19:N, E. 753; 3 L. R. A; ` 


33; Atchison, T. & S. F. R. Co. v: Morgan, 42 Kan. 
23.21. P. 809, 4-L. R: A. 284, 16. Am. St. Rep. 471. 


“That which is fixed or attached: to some- 
thing permanently as an appendage, and not 
removable. Webster. Something fixed or im- 
movable, ‘Worcester. 


- The general: result seems to be. that three views 
have:been taken. One is that “fixture” means some- 
thing -which has been affixed: to the realty, so as to 
become.a part of it; it is fixed, irremovable. An 
opposite view is that “fixture” means something 
which appeara to be a part, ‘of the realty, but is not 
fully so; it is only a chattel fixed -to it, but re- 
movable.. An intermediate view is that “fixture” 
means a chattel annexed, affixed, to the realty; but 
imports nothing as to, whether it is removable; that 
is. to be determined by: considering its circumstane- 
es and the: relation of the parties: Abbott; New 
Castle Theater Go..v.. Ward,.57 Ind. App. 473, 104 
N. B. 526, 527. See, also, Review Printing Co. v. 
Hartford Fire’ Ins: Co., 183 Minn. ‘213, 158 N. W. 39, 
40. ' 

Agricultural Fixtures 


Those annexed for the purpose of farming. 
In re Shelar (U. 8. D. C.) 21 ¥.(2d) 136, 138. 
Domestic Fixtures 


All such articles as a tenant attaches to a 
dwelling house in.order to render. his oe- 
cupation more comfortable or convenient, and 


which may be separated from it without do- ` 


ing substantial injury, such as furnaces, 
Stoves, cupboards, shelves, bells, gas fixtures, 
or things- merely ornamental, . as -painted 
wainscots, pler and ehimney glasses, although 
attached -to the- walls with screws, marble 
chimney pieces, grates, beds nailed to the 
walls, window blinds and curtains. _Wright v. 
Du Bignon, 114 Ga. 765, 40 SE. 747, 5T LAR: 
A. 669. 
Trade Fixtures 


Articles placed in or. attached to rented 
buildings by the tenant, to prosecute the trade 
of business for which he ‘occupies ‘the prem: 
ises, or to be used in connection with sich 
business, or Promote convenience and effi- 
ciency in conducting it. Flerkimer County 
L. & P. Co. v: Johnson, 37 App: :-Div.::257, 55 
N. Y: Supp. 924; Brown v. Reno: Electric L. 
& P. Co.-{C.-0.)- 55 Fed. 231). Security La & 
T. Co. v. Willamette, ete., Mfg. -Co., 99 Cal. 
636, 34 Pac. 321; In re West (D. C.) 258 F. 
963, 966; Winnike v: Heyman, 185‘ iowa, 114, 
169 N. W. 631, 682; Northwestern Lumber 
& Wrecking Co. v.. Parker, 125 Minn, 107, 145 
N. W. 964,.965, .. Such; chattels as merchants 
usually possess | and annex to the premises oc- 
cupied ‘by: themi to enåðlė“ themi to’ stotë, 
hand, and display their goods, which are 
generally removable without material injury 
to the premises. Lovett .'¥. Berminghani- 


FLAOO. 


Seaman-Patrick Oo., .192 Mich. 372, 158 N. 
wW. 881, 883. 


FLACO. A place covered with standing wa- 
tèr. 


FLAG. A national standard on which. are 
certain emblems; an ensign; a banner, It 
is carried by soldiers, ships, etc., and. com- 
monly displayed at forts and many other suit- 
able places. 

In common parlance, the word “fag,” when 
used as denoting a signal, does not neces- 
sarily mean the actual use of a flag, but by 
figure of speech the word. is used in the sec- 
ondary. sense and signifies: a signal given as 
with 4 flag, that is to say, as by a waving of 
the hand for the purpose of communicating 
information. Bergfeld v. Kansas City Rys. 
Co., 285 Mo. 654, 227 S. W. 106, 110.. ` 


—Flag, duty of the. This was an ancient cer- 
emony in acknowledgment òf British sover- 
eignty over the British seas, by which a for- 
eign vessel struck her flag and lowered her 
top-sail on meeting the British flag. 


—Flag of the United States. By the act entitled 
“An act to establish the flag of the United 
States,” (Rev. St. §§ 1791, 1792 [4 USCA §§ 1, 
2), it is provided “that, from and after the 
fourth day of July next, the flag of the United 
States be thirteen horizontal stripes, alternate 
red and white; that the union be twenty 
stars, white in a blue field; that, on the ad- 
mission of every new state into the Union, 
one star be added to the union of the flag: 
and that such addition shall take effect on the 
fourth day of July then next succeeding such 
admission. a 


—Flag of truce. A white flag displayed by. 
one of two belligerent parties to notify the 
other party that communication and a cessa- 
tion of hostilities are desired. Lad 


—Law of the fiag. 


FLAGELLAT. 
try on old Scotch records. 
pt. 1, p. 7. : 


FLAGRANS. Lat. 
actual perpetration. 


See Law. 


Whipped; scourged, An en- 
1 Pite. Crim, Tr. 


‘Burning; raging; in 


—Flagrans bellum. A war actually going on. 


—Flagrans.crimen. In Roman law. A fresh 
or recent. crime. This term designated a 
crime in the very act of its commission, or 
while it was of recent occurrence, 


—F lagrante hello. During an actual state of 


war. 


—Flagrante delicto. In the very net of com- 
mitting the crime. 4 Bl. Comm. ‘807. 


FLAGRANT . DÉLIT. . In French. law.; A 
crime whichis in actual process of. perpetra- 
tion or which has. just been committed, Code 
d@Instr.;Crim. art. Lei ey gaj or 


i 


790 


FLAGRANT NECESSITY. A case of urgency 
rendering. lawful an otherwise illegal act, as 
an assault to remove a man from impending 
danger. 


FLAGRANTLY AGAINST EVIDENCE. So 
much against weight of evidence as to shock 
conscience and clearly indicate passion and 
prejudice of jury. Smith v. Commonwealth, 
216 Ky. 818, 288 S. W. 752, 754. 


FLASH CHECK. A check drawn upon 2a 
banker by a person who has no funds at: the 
banker's and knows that such is the case. 


FLAT. A place covered with water too shal- 
low for navigation with vessels ordinarily 
used for commercial purposes, The space be- 
tween high and low water mark along the 
edge of an arm of the sea, bay, tidal river, 
ete. Thomas v. Hatch, 23 Fed. Cas. 946; 
Church v. Meeker, 34 Conn. 424; Jones v. 
Janney, 8 Watts & S. (Pa.) 448, 42 Am. Dec. 
309. 

A floor or separate division of a floor, fitted 
for housekeeping and designed to be occupied 
by a single family. Cent. Dict. -A building, 
the various floors of which are fitted up as 
flats, -either residential’ or business. : ` 


F LATTERY. False or “excessive praise, in- 
sincere .complimentary language or conduct. 
Smith v. State, 13 Ala, App. 396, 69 So. 402, 
404. 


FLAVIANUM JUS. In Roman law... The ti- 
tle of a book containing the forms of actions, 
published by Cneius Flavius, A. U. C. 449. 
Mackeld. Rom. Law, § 39. Calvin. 


FLECTA. 
Cowell. 


FLEDWITE. A discharge or freedom from 
amercements where one, having been an out- 
lawed fugitive, cometh to -the place of our 
lord of his own accord. Termes de la Ley. 

The liberty to hold court and take up the 
amercements for beating and striking. Cow- 
ell. 

The fine set on a 1 fugitive as the price of 
obtaining the king’s freedom. Spelman.’ 


FLEE FROM JUSTICE. To leave one’s home, 
residence, or known place of abode, or to con- 
ceal one’s self therein, with intent, in either 
case, to avoid detection or punishment for 
some public offense. Streep v. U. S., 160 U. S. 
128, 16 Sup. Ct. 244, 40 L. Ed. 365; Lay v. 
State, 42 Ark. 110; U. S. v. O'Brian, 3 Dill, 
381, Fed. Cas, No. 15,908. United States. v. 
Smith, 4 Day (Conn.): 125, Fed. Cas. No. 
16,332; State v. Washburn, 48 Mo. 241; Ex 
parte Austin, 129 Miss. .869;-93 So. 369; Fere- 
bee v. U. S. (C. C. A.) 295 F. 850, 851. : 


FLEE TO THE: WALL. A- metaphorical ex- 
pression, used -in connection with homicide 
done in self-defense, signifying the exhaustion 
of eyery possible means of escape, or of avert- 
ing the assault, before Killing - the assailant, 


A feathered or fleet’ arrow. 
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FLEET. A place where the tide flows; a 
creek, or inlet of water; a company of ships 
or navy; a prison in London (so called from 
a river or ditch formerly in its ‘vicinity,) now 
abolished by 5 & 6 Vict. c. 22, 


FLEM. In Saxon and old English law. A 
fugitive bondman or villein. Spelman. 

The privilege of having the goods and fines 
of: fugitives. 


FLEMENE FRIT, FLEMENES FRINTHE, or 
FLYMENA FRYNTHE. (A corrupt pseudo- 
archaic form is flemens-firth, representing 
the old law Latin form, femenaferth, of the 
Anglo-Saxon fiyman fyrmth or flymena 
fyrmth. Cent. Dict.) The reception or re- 
lief of a fugitive or outlaw. Jacob. 


FLEMESWITE. The possession of the goods 
of fugitives. Fleta, lib. 1, c. 147. 


FLET. In Saxon law. Land; a house; 
home. 
FLETA. The name given to an ancient 


treatise on the laws of England, founded 
mainly upon the writings of .Bracton and 
Glanville, and supposed to have been written 
in the time of Edw. I. The author is un- 
known, but it is surmised that he was a 
judge or learned lawyer who ‘was at that 
time confined in the Fleet prison, whence the 
name of the book. 


FLICHWITE. In Saxon law. A fine on ač 
count of brawls and quarrels. Spelman... 


FLIGHT. In criminal law. The aet of one 
under accusation, who evades the law by vol- 
untarily withdrawing himself. It is presump- 
tive evidence of guilt. U. S. v. Candler (D. 
©) 65 Fed. 312; State v. Pettit, 74 Wash. 510, 
133 P. 1014, 1019; Wettengel v. State, 30 Oil. 
Cr. 388, 286 P. 626, 627; Goforth v. State, 
183 Ala. 66, 63 So. 8; People v. Rischo, 282 
Ill. 596, 105 N. E, 8, 11; State v. Turnage, 
107 S. C. 478, 93 S. E. 182; Gilbert v. State, 
20 Ala. App. 28, 100. S0. 566, 568; State v. 
Silvey (Mo. Sup.) 296 S. W. 128, 181. - 


FLOAT. In American land law, especially in 
the western states, A certificate authorizing 
the entry, by the holder, of a certain quantity 
of land not yet specifically selected or. located. 
U. S. v. Central Pac. R. Co. (C. ©.) 26 Fed. 
480; Hays v. Steiger, 76 Cal. 555, 18 Pac. 670; 
Wisconsin Cent. R. Co. v. Price County, 133 
U. S. 496, 10 Sup. Ct. 341, 33 L. Ed. 687. ` 


FLOATABLE. Used for floating. A float 
able stream is a stream used for fioating logs, 
rafts, ‘ete. Gerrish v. Brown, 51 Me. 260, 81 
Am. Dec. 569; Gaston v. Mace, 33 W: Va. 14, 
10 S. E. 60, 5 L. R. A. 392; 25 Am. St: Rep. 
848; Parker v. Hastings, 123 N. C. 671, 31 
S. E. 883; Burner v. Nutter, 77 W. Va. 256, 
87- S. E. 359, 361; Fortson Shingle Co. v. 
Skagland, 77 Wash. 8, 137 P. 304, 305. 


FLOATING BOG: A mass of grass reeds ‘or 
other acquatic vegetation growing and float- 
ing on the water. which may become frozen 
into the ice in winter, and in high water is 
carried on the surface and broken off and 
may be moved by winds and currents to deep 
waters, where it disappears as sediment, and 
its formation in the summer season indicates 
a substantial amount of water between it and 
the soil forming the bed of the water, which 
may be navigable. Attorney General v. Bay 
Boom Wild Rice & Fur Farm, 172 Wis. 363, 
178 N. W. 569, 572. 


FLOATING CAPITAL (or circulating eap- 
ital). The capital which is consumed at each 
operation of production and reappears trans- 
formed into new products. At each sale of 
thėse products the capital is represented in 
cash, and it is from its transformations that 
profit is derived. Floating capital includes 
raw materials destined for fabrication, such 
as wool and flax, products in the warehouses 
of manufacturers or merchants, such as 
cloth and linen, and money for wages, and 
stores. De Laveleye, Pol. Ec. 

Capital retained for the purpose of meeting 
‘current, expenditure. 


FLOATING DEBT. By this term is meant 
that mass of lawful and valid claims against 
the corporation for the payment of which 
there is no money in the corporate treasury 
specifically designed, nor any taxation nor 
other means of providing money to pay par- 
ticularly provided. People v. Wood, 71 N. 


-Y. 874; City of Huron v. Second Ward Sav. 


Bank, 30 ©. ©. A. 38, 86 F. 276, 49 L. R. A. 
534. 

Debt not in the form of bonds pr. stocks 
bearing regular interest Pub. St. Mass. 
1882, p. 1290. State v. Faran, 24 Ohio St. 
541; People v. Carpenter, 31 App. Div.. 603, 
52 N. Y. S. 781. 


FLOATING POLICY. A floating policy is one 
intended to supplement specific insurance, and 
attaches only when the latter ceases to cover 
the risk, the reason for the creation and the 
purpose of such policy .being to provide in- 
demnity for property which cannot, because 
of its frequent change in location and quanti- 
ty, be covered by specific insurance, and by 
its terms it cannot become operative until 
the. prior insurance has been exhausted. Wil- 
son Co. v. Hartford Fire Ins. Co., 300 Mo. 1, 
254 S. W. 266, 282. 
FLODE-MARK.. 


‘Flood-mark, ilgh-water 


‘mark. The mark which the sea,.at flowing 


water and highest tide, makes on the shore. 
Blount. . 


FLOGGING. Thrashing or ` beating with a 
whip or lash. In America, the act of June 
4, 1920, ¢. 227, subchapter IT, § 1, 41 Stat: 795 
(10 USCA § 1512) prohibits, as to the army, 
“eruel and ‘unusual punishments of every 
kind, including flogging.” Flogging ‘is like 


ia Be HERGA 
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* ordinary and” “Extraordinary” Fiobds' ` gof 


Extraordinary OF, ‘unprecedented, floods ‘are 
floods Which are of such unusual occurrence 
that they could not have” beer -foreseen by 
men of, ordinary .experience:, and;:prndence, 
Ordinary.floods,are those, the .cecurrence of 
which may.. be reasonably anticipated: from 
the. general. experience of.men. residing in. the 

` region where such floods happen... Soules, Ye 
Northern, Pae.. Ry.. Go. 34 N.. D: 7; 157 N.: W. 
828,830, Tae R. A. “19174, 5013, Eikland. Ni 
Casey (C: C, A) 12-A. In R.. 179,;266.F. 821, 
823; -Clements vy.. -Phenix Utility - Co., -119 
Kan; 190, 287 .P..1062, 1065. . ; 


FLOOD WATERS. Waters escaping from. a 
natural water, course: in time. of, flood or. over- 
flow. Where a stream coming out of the 
mouth of a canyon has left a cone of detritus 
and. flows:down one ‘side’ thereof, but In’ à 
tinie of high: whater it breaks. out of its chan- 
nel ‘to flow: down the other’ slope of the cone, 
such waters are “flood waters”: running : wild, 
and any: property owner threatened thereby 
has the right, to. protect ‘himself against them 
as best -he:can, the waters not being “surface 


waters- in the-technical sense, it. being dinma- 


terial that: the: escaping: waters have made 
for themselves a channel or follow some nat- 
ural:channel; gulley,:or depression: to come to 
defendant property owner, who ‘has protected 
himself against them, as a stream, instead -of 
spreading -out over the ground.:: Hdtton `Y. 
Goodenough, 184 Cal. 451, 194 P: 84;.35; Motl 
v. Boyd, 116 Tex. 82, 286 S. W, 458, 468; 

-Seufert'y. ‘Cook, 74 Cal. App. 628, 241 P. “418, 
420; Texas Co. ¥. Burkett, 117 Tex. 16; 296 
S: 'W.'278, 276; “Thomson v. ‘La Fetra, 180 
Call. ‘771, 193 P. ‘152; Herminghaus y. South- 
ern California Edison Co., 200 Cal. 81, 252° P. 
607; “610. ` 


FLOOR. A section of: a building ‘between 
liorizontal planes.’ Lowell’'y. Strahan, 145 
Mass, 1, 12- N. E. 401; 1 Am. ‘St. Rep; 422, 
A Story, ‘including otter - walls: ` Leominster 
Fuel Co. v. Scanlon, 243 Mass, 126, 187 N: B. 
271, 24, A.. L. R. 1459. The word “floor” may 


mean the ‘meré bottom: plane of an “inclosure. 


or artificial structure, the surface on which 
we walk, ride, or travel, or it may mean ‘such 
‘surface or plane, together with the timbers, 
framework, and materials which enter.into 
and: form part of its construction. So of the 
word “flooring, ” If used Without reference 
toa, structure.in its completed, form, it would 
ordinarily convey. the. ideg oÈ materials suita- 
ble: for. uge, in. constructing &. floor, or in: a ary 
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rower. sanse the boards Fi Planks for, coyer- 
a 


g. the framework ój “when used 
with reference to a. EN structure, ‘it 
may mean ‘either the materials of which the 
floor is composed, or the completed floor 
structure. When not attempting to speak 
with: technical exactness, : the. words ‘floor’ 
and “flooring” may be, and often. are, used as 
Synonymous or Interchangeable.terms.. Cedar 
Rapids & M. C. R. Co. v. City of Cedar Rapids, 
173 Iowa, 386, 155 N. W. 842; Missouri Pac. 
R. Co: vi Holt (6s O AY 209 F, 155, 5T 
>A téri used metáphðricaly, Ar párlia- 
mentary “practice, to dehote the- exclusive 


Tight to address the- bödyğ iin session. A 


member who ‘has “been ` recognized: by: -the 
chairman, and: who’ is in ‘order, is skid ‘to 
“have the ftoor,”- until:his:‘ remarks are: con: 
eluded. Similarly, the “floor_of the. house’ 
means the main part ‘of ‘the hall’ where ‘the 
members sit, as ‘distinguished from the gal- 
leries, or from the corridors, or lobbies. - 

In "England, the floor of a court is ‘that 
part between the judge’s bench and the front 
row. of counsel, . Litigants:. appearing -in ‘per- 
son, inthe high. court or.eourt: of appeal, are 
supposed to;address:the court:from the floor. 


FLORENTINE PANDECTS. A copy of the 
Pandects, ‘discovered accidentally ‘about the 
year 1187, at Amalphi, a ‘town in Italy, near 
Salerno. From. Amalphi, the copy. found its 
way to Pisa, and, Pisa’ haviiig ’ submitted to 
the Florentines in 1406, the copy was removed 
in. great triumph to Florence. By direction .of 
the magistrates of the town, ‘it was ‘immediate- 
ly bound in a superb manner, and deposited in 
a costly, chest. Formerly, these Pandects 
were shown only , by, toreh-light, in the pres- 
ence ‘of two, magistrates, ‘and two. Cistercian 
monks, with | their heads ‘uncovered. They 
haye.. been ‘successively collated. by ‘Politian, 
Bolognini, and , Antonils Augustinus. An 
‘exact copy of them was published. in 1553 by 
Franciscus: Taurellus, For: its accuracy and 
beauty, , this edition ranks" high. ‘among the 
ornaments of the press., Brenċhman, who çol- 
lated the manuscript about 1710,' refers it to 
the sixth. century. Butl, Hor. Jur. 90, 91, 


FLORIN. A coin originally ‘made at Flor- 
ence, now of the value of about two: English 
shillings. 


FLOTAGES. Such things 4 as: by accident 
float on the top of great rivers or the - sea. 
Blount. Ea 

A commission patd to: water bailiffs. Cun. 
Dict.: 


FLOTSAM, FLOTSAN. .A.name-for: the goods 
which fogt upon the sea when cast overboard 
for the safety of, the ship, or.when.a ship 
is: sunk. -~ Distinguished from “jetsam” and 
“ligan:”? Bract, lib.. 2,6, 5; 6: Coke, 106; 1 


Bi. - Gomm; 292;,. 


water mati , flood-mark. | i ‘And. 88, _ 89. n : . 
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FLOURISH. ‘The act of brandishing or wav- 


ing; a swinging or whirling movement as 
flourish of a whip or sword; to fling or whirl 
about while holding. in the hand, brandish,. 
flaunt, as, he flourished his whip.. State v. 
Boyles, 24 N. M. 464, 174 P. 423. 


FLOWAGE. The natural flow or movement 
of water from an upper estate to a lower one 
is a servitude which the owner of the latter: 
must bear, though the flowage be not in a 
natural water course with well defined banks ; 
Leidlein v. Meyer, 95 Mich. 586, 55 N. W. 367; 
Ogburn v. Connor, 46 Cal. 346, 18 Am. Rep. 
218; Gray v. McWilliams, 98 Cal. 157, 32 P. 
976, 21 L. R. A. 593, 35 Am. St. Rep. 163. 


FLOWING. Movement, as if in a current 
or stream. Homer Brooke Glass Co, v. Hart- 
ford-Fairmont Co. (C. C. A.) 262 F, 427, 431. 


FLOWING LANDS. This term has acquired 
a definite and specific meaning in law. It 
commonly imports raising and setting back 
water on another’s land, by a dam placed 
across a stream or water course which is the 
natural drain and outlet for surplus water on 
such land. Call v. Middlesex County Com’rs, 
2 Gray (Mass.) 235. 


FLUCTUS. Flood; flood-tide. Bract. fol. 
255. 


FLUME. Primarily, a stream or river, but 
usually used to designate an artificial chan- 
nel applied to some definite use, and may 
mean either an open or a covered aquęduct. 
Talbot v. Joseph, 79 Or. 308, 155 P. 184, 186. 


FLUMEN. 
in Roman Law 

A servitude which consists in the right to 
conduct the rain-water, collected from the 
roof and carried off by the gutters, onto the 
house or ground of one’s neighbor. Mackeld. 
Rom. Law, § 817; Ersk. Inst. 2, 9, 9. Also 
a river or stream. 


. In Old English Law 
Flood; flood-tide. 


Fiumina et portus publica sunt, ideoque jus 
piscandi omnibus commune est. Rivers and 


ports are public. Therefore the right of fish- 


ing there is common to all. Day. Ir. K. B. 
55; Branch, Prince. : 


FLUMINAE VOLUCRES. Wild fowl;. water- 
fowl. 11 East, 571, note. 


FLUVIUS. Lat. A river; a public river; 
flood; fiood-tide. 


FLUXUS. In old English law. Flow. Per 
fucum et rejuxum maris, by the flow and 
reflow of the sea. Dal. pl. 10. 


FLY FOR IT. Anciently, it was the custom 
in a criminal trial to inquire after a verdict, 
“Did he fly for it?” After the verdict, even 
if not guilty, forfeiture of goods followed con- 
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viction upon such inquiry. Abolished by T & 
8 Geo. IV. ¢.. 28. Wharton. l S 
FLYING SWITCH. In railroading, a fying 
switch is made by uncoupling the cars from 
the engine while in motion, and throwing the 
cars onto the side track, by turning the 
switch, after the engine has passed it upon 
the main track. Greenleaf v. Illinois Cent. 
R. Co., 29 Iowa, 39, 4 Am. Rep. 181; Baker 
v. Railroad Co., 122 Mo. 533, 26 8. W. 20; 
Hanson v. Chicago, M. & St. P. R. Co., 157 
Wis. 455, 146 N. W. 524, 525. 


FLYMA.. In old English law. A runaway; 
fugitive; one escaped from justice, or who 
has no “hlaford.” 


FLYMAN-FRYMTH. See Flemene Frit. 


FLY-POWER. A “fly-power” is a written as- 
signment in blank, whereby, on being attached 
to a stock certificate, the stock may be trans- 
ferred. Carlisle v. Norris, 215 N. Y. 400, 
109 N. E. 564, 565, Ann. Cas. 1917A, 429; 
Carlisle v. Norris, 157 App. Diy. 313, 142 N. 
Y. 5. 398, 396. ` 


FOAL, v. To bring forth young; said of 
animals of the horse family. O’Rear v. Rich- 
ardson, 17 Ala. App. 87, 81 So. 865, 866. 


FOCAGE. House-bote; fire-bote. Cowell. 


FOCALE. In old English law. Firewood. 
The right of taking wood for the fire. Fire- 
bote. Cunningham. ' 


FODDER. Food for horses or cattle. In 
feudal law, the term also denoted a preroga- 
tive of the prince to be provided with corn, 
ete., for his horses by his subjects in his 
wars. 


FODERTORIUM. Provisions to be paid by 
custom to the royal purveyors. Cowell. 


FODERUM. See Fodder. 
FODINA. A mine. Co. Litt. 6a. 


FCEDUS. In international law. A treaty; 
a league; a compact. ‘ 


FCEMINA VIRO CO-OPERTA. A married 
woman; a feme covert. 


Fomine ab omnibus officiis civilibus vel pub- 
licis remotæ sunt. Women are excluded from 
all civil and publie charges or offices. Dig. 
50, 17, 2; 1 Exch. 645; 6 Mees. & W. 216. 


Fæminæ non sunt capaces de publicis officils. 
Jenk. Cent. 237. Women are not admissible 
to public offices. 


FCENERATION. Lending money at interest; 
the act of putting out money to usury. 


FCENUS. Lat. In the civil law. Interest 
on money; the lending of money on interest. 


FCENUS NAUTICUM. Nautical or maritime 
interest. An extraordinary rate of interest 


agreed to be paid for the loan. of money on the 
hazard of a voyage; sometimes called “usura 
maritima.” Dig. 22, 2; Code, 4; 33; 2 BL 
Comm. 458. The extraordinary rate of inter- 
est, proportioned to the risk, demanded by a 
person, lending money on a ship, or on “bot- 
tomry,” as it is termed. The agreement for 


such a rate of interest is also called “fenus, 


neuticum.” (2 Bl. Comm. 458; 
Comm, 93.) Mozley & Whitley. 


FCENUS UNCIARIUM. Interest of one- 
twelfth, that is, interest amounting annually 
to one-twelfth of the principal, hence at the 
rate of eight and one-third per cent. per an- 
num. . This was the highest legal rate of 
interest in the early times of the Roman re- 
public. See Mackeld. Rom. Law, § 382. 


FCESA. In old records. 
Mon. Angl. 9068; Cowell. 


FCETICIDE. See Feticide. 


FCETURA. In the civil law. The produce 
of animals, and the fruit of other property, 
which are acquired to the owner of such ani- 
mats and property by virtue of his right. 
Bowyer, Mod. Civil Law, c. 14, p 81. — 


2 Steph. 


Grass; herbage. 2 


FCETUS. In medical jurisprudence. An un- 
born child. An infant in ventre sa mère. 


FOG. In maritime law. Any atmospheric 
condition (including not only fog properly so 
ealled, but also mist or falling snow) which 
thickens the air, obstructs the view, and so 
increases the perils of navigation. Flint & 
P. M. R. Co. v. Marine Ins. Co. (C. C) 71 
F. 210; Dolner vy. The Monticello, 7 Fed. Cas. 
859. 


FOGAGIUM. In old English law. Foggage 
or fog; a kind of rank grass of late growth, 


and’ not eaten in summer, Spelman; Cow- 
ell. . ; 
FOI. In French feudal law. Faith; fealty. 


Guyot, Inst. Feod. ¢..2. 


FOINESUN. 
ing of deer. 


In old English law.. The fawn- 
Spelman. 


FOIRFAULT. In old Scotch law. To for- 


feit. 1 How. State Tr. 927. 


FOIRTHOCHT. In old Scotch law. 
thought; premeditated. 1 Pite. Crim. Tr. 
pt. 1, p. 90. 


FOITERERS. Vagabonds. 


FOLC-GEMOTE (spelled, also, folkmote, fole- 
mote, folkgemote; from fole; people, and ge- 
mote, an assembly). In Saxon law. A gen- 
eral assembly of. the people in a town or 
shire. .It. appears to have had judicial func- 
tions of a limited nature, and also to have 
discharged political offices; such as deliberat- 
ing “upon the affairs of the commonwealth or 
complaining of misgovernment, and probably 
possessed considerable powers of, local. self- 


Blount, 


Fore- ` 
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government, The name was. also given to 
any. Sort of a popular assembly. ‘See Spel-' 
man; Manwood ; Cunningham. ` 


; Land of the 
Land belonging to the people 


FOLC-LAND. In Saxon law. 
folk or people. 
or the public. 


‘Folc-land -was the property of the community, | It: 
might be occupied in common, or possessed in sever- 
alty; and, in the latter case, it was probably par- 
celed out to individuals in the fole-gemote or court 
of the. district, and the grant sanctioned by the free- 
men who were there present, But, while it continued 
to be folc-land, it could not be alienated in perpetu- 
ity; and therefore, on the expiration of the term for 
which it had been granted, it reverted to the com- 
munity, and was again distributed by the same au- 
thority, It was subject to many burdens and cx- 
actions from which boc-land was exempt. Wharton. 


FOLC-MOTE. A general assembly ‘of the 
people, under the Saxons. See Fole-Gemote. 


FOLC-RIGHT. The common right of all the 
people. 1 Bl. Comm. 65, 67. 

The jus commune, or common law, men- 
tioned in the laws of King Edward the El- 
der, declaring the same equal right, law, or 
justice to be due to persons of all degrees. 
Wharton. 


FOLD-COURSE. In English law. Land to 
which the sole right of folding the cattle 
of others is appurtenant. Sometimes it means 
merely such right of folding. The right of 
folding on another’s land, which is called 
“common foldage.” Co. Litt. 6e, note 1. 


F OLH-SOKE. A feudal service which con- 
sisted in the obligation of the tenant not to 
have a fold of his own but to have his sheep 
lie in the lord’s fold. He was said to be con- 
suctus ad foldam, tied to his lord’s fold. The 
basis of this service is thus expressed by a 
recent writer: “It is manure that the lord 
wants; the demand for mauure has played 
a large part in the history of the human race.” 
Maitland, Domesday Book 76. In Hast An- 
glia the peasants had sheep enough to make 
this an important social institution; id. 442. 


FOLDAGE. A privilege possessed in some 
places. by the lord of a manor, which con- 
sists in the right of having his tenant’s sheep 
to feed on his fields, so as to manure the 
land. The name of foldage is also given in 
parts of Norfolk te the customary fee paid 
to the lord for exemption at certain times 
from this futy: Elton, Com. 45, 46. 


FOLGARII. 


Menial 
Bract. Poe 


servants; followers. 


FOLGERE. In oid English law. A freeman, 
who hag no ħouse or dwelling of “his own, 
but is the follower or retainer of. another, 
(heorthfoest,) for whom he ‘performs certain 
predial services. - Le : Sn : 


FOLGEHS.. 
Cowell.: 


‘Menial servants. OF followers, 


a 
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FOLGOTH. Official dignity. - 


` 


FONSADERA:” In: Spanish law. ` Any tribute 


: or loan granted: to the king for the purpose’ 


FOLIE BRIGHTIQUE. ‘See Insantty, 
FOLIE CIRCULAIRE. -See ‘Insanity, 


FOLIO. A leaf. In the ancient lawbooks 
it. was the custom to number the leaves, in- 
stead of the pages; hence a folio would in- 


clude both sides of the leaf, or two. pages., 


The references to these books are made by the 
number. of the folio, the letters “a” and “b” 


being added to show which of the two pages. 


is intended ; thus “Bracton, fol. 100a.” 


A large ‘size of book, the page being ob- 
tained by folding the sheet of paper once only ` 


in the binding.. Many of the ancient lawbooks 
are folios. ; 

In computing the length of written legal 
documents, the term “folio” denotes a certain 
number of words, fixed by statute in some 
states at one hundred. 


The term “folio,” when nsed as a measure for. 


computing fees or compensation, or in any legal 
proceedings, means one hundred, words, counting 


every figure necessarily used as a word; and any 


portion of a folio, when in the whole draft or fig- 
ure there is not a complete folio, and when there 


is any excess dyer the last folic, shall be cémputed. 


as a folio. Gen. St. Minn. 1878, a. 4, $ 1, par. 4 (Minn, 
St. 1927, § 10933). 


FOLK-LAND; FOLK_MOT E. See Fole- 
Land; Fole-Gemote. ` 
FOLLOW. To conform to, comply with, or 
be fixed or determined by; as in the expres- 
sions “costs follow the event of the suit,” 


“the situs of personal property follows that. 


of the owner,” “the offspring follows the 
mother,” (partus sequitur ventrem). 

To walk in, to attend upon closely, as a 
profession or calling. Spears v. Ford, 197 Ky. 
575, 247 S. W. 713. 


FONDS ET. BIENS. Fr. In: French law.: 


Goods and ‘effects. Adams v. Akerlund, 168 
Ml. 632, 48 N. E. 454. 


The French words ‘‘fonds et biens,” translated as 
“goods add effects,” include realty, as they appear 
ih the following terms -of a. treaty between the Unit- 
ed States. and. Sweden: ‘The subjects of the con- 
tracting parties in the respectlve states may. freely 
dispose of their goods and effects, either by testa- 
ment, donation, or otherwise, in favor of such per- 
sons as they think proper; and their heirs, in what- 
ever place they shall reside, shall receive the suc- 
cession even ab intestato, either in person or by 
their attorney.” 8 U. S. St. at Large, p. 64, art, 6, 
Erickson v. Carlson, 95 Neb. 182, 145 N. W. 352. 


FONDS PERDUS. In French law. A capi- 
tal is said to be invested å fonds perdus when 


it is stipulated that in ‘consideration of the 


payment of an amount as interest; higher 
than the normal rate, the lender shall be re- 
paid his capital in this manner. The borrow- 
er, after paying the interest during the peri- 
od’ determined, is free as regards the’ cap- 
ital itself. Arg. Fr. Mere. Law, 560. 


. of enabling him to defray the expenses of a 


war. : 


FONTANA. A fountain or spring. Bract.. 


fol. 233. 


FOOT. A measure of length. containing 
twelve inches or one-third of 4 yard. 


The base, bottom, or foundation of any-. 


thing ;. and, by metonomy, the end or termi- 
nation; as the foot of a fine. : 
The, terminal part of the leg. Reno v. 
Holmes, 238 Mich. 572, 214 N. W. 174, 175. 
That part of leg at or below ankle joint. 
Mills v. Mills & Connelly, 214 Ky. 675, 283 


S. W. 1010, 1011. oa 
FOOT OF THE FINE. The fifth part of the: 


conclusion of a fine. It- includes the whole 


. matter, reciting the names of the parties, day, 


year, and place, and before whom it was 
acknowledged or levied. 2 Bl. Comm. 351. 


FOOT POUND. A unit of energy, or work, 
equal to work doné in raising one pound avolir-. 
dupois against the force of. gravity to. the: 
height of one foot. Webster, Dict. Healey v. 
Moran Towing & Transportation € Co. (C. C. A.) 
253 F. 334, 337. 


FOOTGELD. ‘In the forest law. An amerce-: 


: ment for not cutting out the ball or cutting off 
the claws of a dog’s feet, (expeditating himi): 


To be quit of footgeld is to have the privilege 
of keeping dogs in the forest unlawed with- 
out punishment or control. Manwood. ' 


FOOT-PRINTS. In the. law of evidence. 


Impressions made upon earth, snow, or other: 


surface by the feet of persons, or by the shoes, 
boots, or other covering of the feet. Burrill, 
Cire. Ev. 264, f . : 


FOR. Fr. In French law. A tribunal. Le: 
for interieur, the interior forum; the tribunal: 
of conscience, Poth. Obl. pt. 1, c. 1, $ 1, art.: 
«8,8 4, - a . : i oap 


FOR. ‘Instead of; on behalf of; in place 
of; as, where one signs a note or legal in- 
strument “for” another, this formula im- 
porting agency or authority. Emerson v. Hat 
Mfg. Co., 12 Mass. 240, T Am. Dec, 66; Dono- 
van v. Welch, 11 N. D. 113; 90 N. W. 262; 
Wilks v. Black, 2 East, 142. 
During; throughout; for ‘the ‘period of: 

as, where a notice is required to be published 


_ “for” a certain number of weeks or months. 


Wilson’ v. Northwestern Mut. L. Ins. Co., 65 
F. 39, 12 C.’C. A. 505; Northrop’ v. Cooper, 
23 Kan. 482; Burdine v, Sewell, 92 Fla. 375, 
109 So. 648, 653; Chicago, St. P., M. & O. 
Ry. Co. v.. Bancroft Drainage Dist. (C. C. A.) 
219 F. 103, 106; Hanson v. Goldsmith, 170 
Cal, 512, 150 P. 364; Watson v. City of Salem, 
84 Or. 666, 164 P. 567, 568; State v. Kuhner, 
107 Ohio St. 406, 140 N. B. 344, 346; Liver- 
pool & London & Globe Ins. Co, V. Biggers, 


POR 


71 OK). 47, 175. P. 242, 243; Myakka -Oo, -vs 
Edwards, 68 Fla, 382, 67 So.. 217, 224.. 

In consideration’ for; as an equivalent for; ; 
in exchange for; in place of; as where prop-. 
erty is agreed to be given “for” other proper- 
ty or “for” services. Norton v. Woodruff, 2 N.: 
Y. 153; Duncan v. Franklin Tp., 43 N.: J. Hq. 
143, 10 A. 546; Mudge v. Black, Sheridan & 
Wilson (C. C. A) 224 F., 919,921. ` 

Belonging to, exercising authority or func- 
tions within; ‘as, where one describes himself 
as “a notary’ public in and for the said coun- 
ty.” 

By reason of; because of; on account of;. 
with respect to; for benefit of; for use of; 
in consideration of.. Basler v. ` Sacramento. 
Electric, Gas & Ry. Co., 166 Oal. 33, 134 P. 
908, 994; Elmore-Schultz Grain Co. v. Stone- 
braker, 202. Mo. App. 81,.214 S:;W. 2146, 221; 
Work. v. U. S. ex rel. Rives, 54 App. D. Q 84, 
295 F. 225,: 226. 


FÖR ACCOUNT OF. This formula, ‘used in 
an indorsement of a note or draft, introduces 
the name of the person entitled ‘to receive the 
proceeds, |. Freiberg v. Stoddard, 161-Pa..259, 
28 A. 1111; White v. Miners’ Nat. . Bank, 102 
U. S. 658, 26 L. Ed. 250; Equitable Trust Co. 
~- of ‘New ‘York v.: Rochling, 275 U. 8. 248, 48 
S. Ct. 58, 59, 72 L. Ed. 264. >- 


FOR AND: DURING. SUCH TIME, :FOR SO’ 
LONG AS. ‘Temporarily: “Burdine v. Sewell, 
92 Fla. 375, 109 So. 648, 653. 


FOR AT LEAST. As applied to a number of 
days required for notice this phrase includes 
either the first or last day, but not both. 
Stroud v; Water Co. 56 N. J. Law,’ 2, 28 A. 
578. 


FOR CAUSE. With reference to the power 
of removal from office, this term means some 
cause other than the will or pleasure of the 
removing authority, that is, some cause -re~ 
lating to the conduct, ability, fitness, or com- 
petence of the: officer. Hagerstown Street 
Com’rs v. Williams, 96 Md. 232, 53 A. 923; 
In re Nichols, 57 How. Prac. (N. X.) 404. 


FOR COLLECTION. A form of indorsement 
on a note or. check where it is not intended 
to transfer title to it or to give it credit. or 
eurrency, but. merely to authorize the trans- 
feree to colleet the amount of it. Central R 
Co. v. Bank, 73 Ga. 388; Sweeny..v. Easter, 
1 Wall. 166, 17 L. Ed. 681; Freiberg v.. Stod- 
dard, 161 Pa. 259, 28 A. 1111; National Shaw- 
mut Bank of Boston v. Barnwell, .140 Miss. 
816, 105 So. 462, 463; First Nat. Bank v. Fed- 
eral Reserve Bank of Kansas City, Mo. (Q. Œ 
A.) 6 F.(2d).339, 343. But see In re Ziegen- 
“hein (Mo. App.) 187 S. W. 893, 895. 


FOR PURPOSE OF. ‘With the intention of. 
State v. Derrickson, 1° w. W. Harr. Wel) 342, 
114 A. 286, 288. ; x 


FOR THAT: ‘Th, pleading, Words used. to in- 
troduce. the allegations ofa declaration. “Bor. 


T96 


that” is a positive. allegation; “Før: sthat 
_ whereas” is a recital. Ham. N. P. 9 


FOR THAT WHEREAS. In ‘pleading. For- 
mal words introducing. the statement ðf. thë 
plaintifi’s case, by way of recital, in his decla- 
ration, in all ‘actions except trespass. 1 Instr. 
Cler: 170; 1 Burrill; Pr. 127. In trespass, 
where there was no recital, the expression 
used was, “For that.” Id.; 1 Inst. Cler. 202, 


FOR USE. (1) For the benefit or advantage 
of another, Thus, where an assignee is oblig- 
ed to sue in the name of his assignor, the'suit 
is entitled “A. for use of B. v: 0.” (2) For 
enjoyment or employment: without destruc- 
tion, A` loan‘ “for use” is- otie in whieh: the 
bailee has the right to use and enjoy the arti- 
cle; but without consuming or destroying: it, 
in which respect it differs. from a loan: “for 
consumption.” In re Houk’s' Estate, 186 Cal 
643, 200 P. 417, 418. ' 


FOR VALUE. See Holder, 


FOR VALUE RECEIVED, See Value. Re- 
ceived: 


FOR WHOM IT MAY CONCERN. In a policy 
of marine or fire insurance, this phrase indi- 
cates that the insurance is taken for the bene- 
fit of all persons (besides those named) who 
may: have an insurable interest..in, the sub- 
ject. : 


FORAGE. Hay and straw for r horses, partic- 
ularly in the army. Jacob. i i 


FORAGIUM. Straw ` when- the corn Éag 
threshed out. Cowell, 


FORAKER ACT. A name, usually given to 
the-act of congress of April 12, 1900, 31 Stat. 
L. 77,.¢c. 191.(48 USCA §-731 et seq.), which. 
provided civil government: for Porto. Ried. 
See a synopsis of it by Harlan, J., in Downes 
v: Bidwell; 182:.U. 8. 244, 890, 21. &. Ct. TO, 
45 L. Ed. 1088. 


FORANEUS. One from without; a foreign 
er; a stranger. Calvin. Loo 
A - ae oy 
FORATHE: In forest law. One who coul 
make oath, 4. e., bear witness for another. 


Cowell; Spelman. 


FORBALCA. In old records. A forebalk ; 
a balk (that is, an unplowed piece of ‘land) 
lying forward or next the highway. Cowell. 


FORBANNITUS. 
banished. i 


FORBARRER. L. Fr. To'bar out; 
clude; hence, to estop.”. i 


FORBATUDUS. In old:: English law. The 
ageTessor: slain’: in combat. - Jacob. 


` FORBEARANCE., The, act, of abstaining trom 
proceeding against | a delinquent, . debtor ; de- , 
lay in exacting. the. enforcement, of a right; } 


A pirate; an outlaw; one 


to: pře- 


TOT. 
indulgence granted to'a debtor. ; Reynolds Y: 
Ward, 5 Wend. (N. Y.) 504; Diercks v. Ken- 
nedy, 16 N. J. Eq. 211; Dry Dock Bank v. 
American Life Ins., ete., Co., 3 N. ¥. 854. 
Refraining from action. The term is used 
in this sense in general jurisprudence, in con- 
tradistinction to “act.” 


FORCE. Power dynamically considered, that 
is, in motion or in action; constraining pow- 
er, compulsion; strength directed to an end, 
Usually the word occurs in such connections 
as to show that unlawful or wrongful action 
is meant. Watson v, Railway Co., 28 N. Y. S. 
84, 7 Misc. Rep. 562; Plank Road Co. v. Rob- 
bins, 22 Barb. (N. Y.) 667; Temple Lumber 
Co. v. Living (Tex. Civ. App.) 289 S. W. 746, 
749; Agee v. Employers’ Liability Assur. Cor- 
poration, Limited, of London, Eng,, 218 Mo. 
App. 698, 253 S. W. 46, 48; Colyer v. Skef- 
fington (D. C.) 265 F. 17, 61; Wilson v. State, 
103 Tex. Cr. R. 408, 281 S. W. 844, 846; Yar- 
brough v. Brookins (Tex. Civ. App.) 294 S. W. 
900, 902; State v. Massey, 274 Mo. 578, 204 
S. W. 541, 543; Hafner Mfg. Co. v. City of 
St. Louis, 262 Mo. 621, 172 S. W. 28, 34. 

Unlawful violence. It is either simple, as 
entering upon another's possession, without 
doing any other unlawful act; compound, 
when some other violence is committed, which 
cf itself alone is criminal; or implied, as in 
every trespass, rescous, or disseisin. Lambert 
v. Helena Adjustment Co., 69 Mont. 510, 222 
P. 1057, 1058. 

Power statically considered ; that is at rest, 


or latent, but capable of being called into ac-. 


tivity upon occasion for its exercise. Efti- 
eacy; legal validity. This is the meaning 
when we say that a statute or a contract is 
“in force.” 


In Old English Law 


A technical term applied to a species of 
accessary before the fact. 


In Scotch Law 
Coercion; duress. Bell. 


In General 


—Force and arms. A phrase used in declara- 
tions of trespass and in indictments, but now 
unnecessary in declarations, to denote that 
the act complained of was done with vio- 
lence. 2 Chit. Pl. 846, 850. 


—Foree and fear, called also “vi metuque,” 
means that any contract or act extorted un- 
der the pressure of force (vis) or under the 
influence of fear (metus) is voidable on that 
ground, provided, of course, that the force or 
the fear was such as influenced the party. 
Brown. 


—Forces. The military and naval power of 
the country. 


—Of force. See that title 


FORCE. MAJEURE. Fr. In the law of in- 


surance. Superior or irresistible force. Em- 
erig. Tr. des Ass. e 12. 


FORCED HEIRS. In Louisiana. Those per- 
sons whom the testator or. donor cannot de- 


prive of the portion of his estate reserved for 


them by law, except in cases where he has a 
just cause to disinherit them. Civil Code La. 
art. 1495. And see Crain v. Crain, 17 Tex. 
90; Hagerty v. Hagerty, 12 Tex. 456; Miller 
v. Miller, 105 La. 257, 29 So. 802; Succession 
of Hawkins, 189 La. 228, 71 So. 492, 494. 


FORCED SALE. In practice. A sale made 
at the time and in the manner prescribed by 
law, in virtue of execution issued on a judg- 
ment already rendered by a court of compe- 
tent jurisdiction; a sale made under the 
process of the court, and in the mode pre- 
scribed by law. Sampson y. Williamson, 6 
Tex. 110, 55 Am. Dec. 762. 


A forced sale is a sale against the consent of the 
owner. The term should not be deemed to embrace 
a sale under a power in a mortgage. Patterson v. 
Taylor, 15 Fla, 336. 


FORCHEAPUM. Pre-emption; forestalling 
the market. Jacob. 


FORCIBLE DETAINER. The offense of vio- 
lently keeping possession of lands and tene- 
ments, with menaces, force, and arms, and 
without the authority of law. 4 Bl. Comm. 
148; 4 Steph. Comm. 280. 

Forcible detainer may ensue upon a peace- 
able entry, as well as upon a forcible entry; 
but it is most commonly spoken of in the 
phrase “forcible entry and detainer.” See 
infra. 


FORCIBLE ENTRY. An offense against the 
public peace, or private wrong, committed by. 
violently taking possession of lands and tene- 
ments with menaces, force, and arms, against 
the will of those entitled to the possession, 
and without the authority of. law. 4 BL 
Comm. 148; 4 Steph. Comm. 280; Code Ga. 
1882, § 4524 (Pen. Code, 1910, § 344). 

Every person is guilty of forcible entry who 
either (1) by breaking open doors, windows, 
or other parts of a house, or by any kind of 
violence or circumstance of terror, enters up- 
on or into any real property; or (2) who, 
after entering peaceably upon real property, 
turns out by force, threats, or menacing con- 
duct the party in possession. Code Civil Proc. 
Cal. § 1159. 


At common law, a forcible entry was necessarily 
one effected by means of force, violence, menaces, 
display of weapons, or otherwise with the strong 
hand; but this rule has been relaxed, either by 
statute or the course of judicial decisions, in many 
of the states, so that an entry effected without the 
consent of the rightful owner, or against his re- 
monstrance, or under circumstances which amount 
to no more than a mere trespass, is now technically 
considered “forcible,” while a detainer of the prop- 


FORCIBLE ENTRY AND DETAINER 


erty consisting merely in the refusal to surrender 
possession after a lawful demand, is treated as a 
‘forcible’ detainer; the reason in both cases be- 
ing that the action of “forcible entry and detain- 
er” (see next title) has been found an extremely 
convenient. method of proceeding to regain posses- 
sion of property as against a trespasser or against 
a tenant refusing to quit, the “force” required at 
common law being now supplied by a mere fiction. 
See Vernon’s Ann. Civ. St. art. 3975; Goldsberry 
v. Bishop, 2 Duy. (Ky.) 144; Wells v. Darby, 13 
Mont. 504, 34 P. 1092; Willard v.. Warren, 17 Wend. 
(N...Y.) 261; Franklin v. Geho, 30 W. Va. 27, 3 S. 
E. 168;  Phelps.v, Randolph, 147 Ill. 335, 35 N. E. 
243; Brawley v. Risdon Iron Works, 38 Cal, 678; 
Cuyler y. Estis, 23 Ky. Law Rep. 1063, 64 S. W. 673; 
Herkimer v. Keeler, 109 Iowa, 680, 81 N. W. 178; 
Young v. Young, 109 Ky. 123, 58 S. W. 592; Quinn v. 
McCochrane, 206 N. Y. S. 550, 552, 210 App. Div. 569; 
Crossen v.. Campbell, 102 Or. 666, 202 P. 745, 748; 
Willows Cattle Co. v. Connell, 25 Ariz, 592, 220 P. 
1082, 1083; Hammond Savings & Trust Co. v. Boney, 
61 Ind. App. 295, 107 N. E. 480, 484; Gallant v. Miles, 
200 Mich, 532, 166 N. W. 1009, 1010; Goffin v, McCall, 
91 Fla. 514, 108 So. 556, 558, 559; Brooks v. Brooks, 
34 N. J. Law, 210, 86 A. 537; California Products. vy. 
Mitchell, 52 Cal. App. 312, 198 P. 646. 


FORCIBLE ENTRY AND DETAINER. The 
action of forcible entry and detainer is a sum- 
mary proceeding to recover possession of 
premises forcibly or unlawfully detained. 
The. inquiry in such cases does not involve 
title, but- is confined to the actual and peace- 
able possession of the plaintiff and the un- 
lawful or forcible ouster or detention by de- 
fendant; the object of the law being to pre- 
vent the disturbance of the public peace by 
the forcible assertion of a private right. 
Gore v. Altice, 33 Wash. 335, 74 P. 556; Evel- 
eth vy. Gill, 97 Me. 315, 54 A. 757; Harris v, 
Harris, 190 Ala. 619, 67 So. 465, 466: Bugner 
v. Chicago Title & Trust Co., 280 Ill. 620, 117 
N. E. 711, 717; Ball v. Dancer, 44 Okl. 114, 
143 P. 855; Rose v. Skiles (Tex. Civ. App.) 
245.8. W. 127; Yukon Inv. Co. v. Crescent 
Meat Co., 140 Wash. 136, 248 P. 877, 378; 
Allen v..Houn, 30 Wyo. 186, 219 P. 573, 580; 
Purcell v. Merrick, 172 Mo. App. 412, 158 8S. 
W. 478, 480; Long v. Bagwell, 38 Ox. 312, 133 
P. 50, 51. 


FORCIBLE TRESPASS. In North Carolina; 
this is an invasion of the rights of another 
with respect to his personal property, of the 
same character, or under the same circum- 
stances, which would constitute a “forcible 
entry and detainer” of real property at com- 
mon law. It consists in taking or seizing the 
personal property of another by force, vio- 
lence, or intimidation or in forcibly injuring 
it. State v. Lawson, 123 N. C. 740, 31 S. E. 
667, 68 Am. St. Rep. 844; State v. Barefoot, 
89 N..C. 567; State v. Ray, 32 N. C. 40; State 
v. Sowls, 61 N. C. 151; State v. Laney, 87 
N. C. 585; State v. Oxendine, 187 N. C. 658, 
122 S. E. 568, 571; State v. Holder, 188 N. GC. 
561, 125 8. P. 113, 114. 


FORDA.. In old records. -A ford-or shallow, 
made by- damming or penning up the: water. 
Cowell. 
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FORDAL. A butt‘ or: headland, ‘jutting ont. 
upon other land. Cowell. > <. 5a 


FORDANNO. In old European law. He who 
first assaulted another, Spelman. 


FORDIKA. In old records. Grass or herb- 
age growing on the edge or bank of dykes or 
ditches, Cowell. 


FORE. Sax. Before. Fr. Out. Kelham. 


FORE-MATRON., In a jury of women this 
word corresponds to the foreman of a jury. 
She was sworn in separately ; 8 Carr. & P. 
264. — . 


FORE-OATH. Before the Norman Conquest, 
an oath required of the complainant in the 
first -instance (in the absence of manifest 
facts) as.a security against frivolous suits. 
Pollock, 1 Sel. Essays Anglo-Amer. Leg. Hist. 
93. 


FORECLOSE.: To shut out; to bar; to termi- 
nate. Used.of the process. of destroying an 
equity of redemption existing. in a mortga- 
gor. McEachern v. New York Life Ins. Co., 15 
Ga. App. 222, 82 S. E. 820, 824; Milmos v. 
Zimmerman, 95 N. J. Eq. 85, 127 A. 157, 158; 
Matthews v.. Deason (Tex. Civ. App.) 200 S. 
W. 855, 856; State v. Darling, 39.8. D. 558, 
165 N. W. 536, 537.. 


FORECLOSURE. A process in- chanċery by 
which all further right existing in a mortga- 
gor to redeem the estate is defeated and lost 
to him, and the estate becomes the absolute 
property of the mortgagee; being applicable 
whtn the mortgagor has forfeited his estate 
by non-payment ‘of the money due on the 
mortgage at the time appointed, but still re- 
tains the equity of redemption. 2 Washb. 
Real Prop. 237. Goodman v.. White, 26 Conn. 
322; Arrington v. Liscom, 34 Cal. 376, 94 Am. 
Dec: 722; Appeal of Ansonia Nat. Bank, 58 
Conn, 257, 18 A. 1030; Williams v. Wilson, 42 
Or. 299, 70 P. 1081, 95 Am. St. Rep. 745; Froe- 
lich v. Swafford, 33 S. D. 142, 144 N. W. 925, 
928; Trustees of Schools v: St. Paul Fire & 
Marine Ins. Co., 296 Ill. 99, 129 N. E. 567, 568. 

The term is also loosely ‘applied to any of 
the various methods, statutory or otherwise, 
known in different jurisdictions, of enforc- 
ing payment of the debt secured by a mort- 
gage, by taking and selling the mortgaged es- 
tate. Dikeman v. Jewel. Gold Mining Co. (C: 
C. A.) 18 F.(2d) 118; Realty Mortgage Co. v. 
Moore, 80 Fla. 2, 85 So. 155, 156. . ; 
_ Foreclosure is also applied, to proceedings 
founded upon some other liens; thus there are 
proceedings to foreclose a mechanic’s lien, In- 
surance Co. of North America v, Cheathem, 
221 Ky. 668, 299'S..W. 545, 547. 


—Foreclosure decree. Properly speaking, a 
decree ordering the strict foreclosure (see 
infra) of a mortgage; but the térm’ is also 
loosely and conventionally applied to a decree 
ordering the sale of the mortgaged premises 


and the satisfaction of the ‘mortgage: out of 
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the proceeds. .Hanover F., Ins. Co; v. Brown, 
TT Md. 64, 25 A. 989, 39 Am. St. Rep. 386. . 


—Foreclosure sale. A sale of mortgaged prop- 
erty to obtain satisfaction of the mortgage 
out of the proceeds, whether authorized by a 
decree of the court or by a power of sale con- 
tained in the mortgage. See Johnson v. Cook, 
96 Mo. App. 442, 70.8. W. 526. 


—Statutory foreclosure: The term is some- 
times applied to foreclosure by execution of 
a power of sale contained in the mortgage, 
Without recourse to the ‘courts, as it must 
conform to the provisions of the statute regu- 
lating such sales, . See Mowry v. Sanborn, 11 
Hun (N. Y.) 548. 


—Strict foreclosure. A decree of strict foreclo- 
sure of a mortgage finds the amount due un- 
der the mortgage, orders its payment within 
a certain. limited time, and provides that, in 
default of such payment, the debtor’s right 
and equity of redemption shall be forever 
barred and foreclosed; its effect is to vest 


the title of the. property absolutely in the- 


mortgagee, on default in payment, without 
any sale of the property. Champion v. Hin- 
kle, 45 N. J. Eq. 162, 16 A. 701; Lighteap v. 
Bradley, 186 Tl. 510, 58 N: E. 221; Warner 
Bros. Co. v. Freud, 138 Cal. 651, 72 P. 845. 


FOREFAULT. In Scotch law. To forfeit; to 
lose. : 


FO REGIFT. A premium for a lease. 


FOREGOERS. ; Royal purveyors. . 26 Edw. 
ITT, c. 5. 


FOREHAND RENT. In English law. Rent 
payable in advance; or, more properly, a spe- 
cies of premium or bonus paid by the tenant 
on the making. of the lease, and particularly 
on the renewal of leases by ecclesiastical cor- 
porations. 


FOREIGN. Belonging to another nation or 
country; belonging or attached to another 
jurisdiction; made, done, or rendered in an- 
other state or jurisdiction ; subject.to another 
jurisdiction; operating or solvable in anoth- 
er territory; extrinsic; outside; extraordi- 
nary. 


FOREIGN ANSWER. In old English prac- 
tice. An answer which was not triable in the 
county where it was made. (St. 15 Hen. VI. 
c. 5.) Blount. . 


FOREIGN APPOSER. An officer in the ex- 
chequer who examines the sheriff's estreats, 
comparing them with the records, and ap- 
poseth (interrogates) the sheriff what he says 
to each particular sum therein.. 4 Inst. 107; 
Blount ; Cowell. 


FOREIGN BOUGHT AND SOLD. A custom 
in London which, being found prejudicial to 
sellers of cattle in-Smithfield, was abolished. 
Wharton. . 


FOREIGN. TRADE 


FOREIGN COINS. Coing issued as money 
under the authority of a foreign government. 
As to their valuation in the United States, 
gee Rey. St. U. S. §§ 8564, 3565. 


FOREIGN COURTS. The courts of a foreign 
state or nation. In the United States, this 
term is frequently applied to the courts of 
one of the states when their judgments or rec- 
ords are introduced in.the courts of another. 


FOREIGN DOMINION. In English law this 
means a country which at one time formed 
part of the dominions of a foreign state or 
potentate, but which by conquest or cession 
has become a part of the dominions of the 
British crown, 5 Best & S. 290. 


FOREIGN ENLISTMENT ACT. The statute 
59 Geo. III. c. 69, prohibiting the enlistment, 
as a soldier or sailor, in any foreign service, 
4 Steph. Comm. 226. A later and more strin- 
gent act is that of 33 & 34 Vict. c. 90. 


FOREIGN EXCHANGE. Drafts drawn on a 
foreign state or country. 


FOREIGN-GOING SHIP. By the: English 
merchant shipping act, 1854, (17 & 18 Vict. c. 
104,) § 2, any ship employed in trading, going 
between some place or places in the United 
Kingdom and some place or places situate be- 
yond the following limits, that is to say: The 
coasts of the United Kingdom, the islands of 
Guernsey, Jersey, Sark, Alderney, and Man, 
and the continent of Europe, between the 
river Elbe and Brest, inclusive. Home-trade 
ship includes every ship employed in trading 
and going between places within the last- 
mentioned limits. 


FOREIGN MATTER. In old practice. Mat- 
ter triable or done in another county. ` Cow- 
ell. 


FOREIGN OFFICE. The- department of 
state through which the English sovereign 
communicates with foreign powers, A secre- 
tary of state is at its head. Till the middle 
of the last century, the -functions of a’ sec- 
retary of state as to foreign and home ques- 
tions were not disunited, 


FOREIGN SERVICE, in feudal law, was that 
whereby a mesne lord held of another, with- 
out the compass of his own fee, or that which 
the tenant performed either to his own lord: 
or to the lord paramount out of the fee. 
(Kitch. 299.) Foreign service seems also to be 
used for knight’s service, or escuage uncer- 
tain. (Perk. 650.) Jacob, 


FOREIGN TRADE. The exportation and im- 
portation of commodities to or from foreign 
countries, as distinguished in the United 
States from interstate or coastwise trade. 
See U. S. v. Patten, 1 Holmes 421, Fed. Cas. 
No. 16,007. 

As to foreign “Administrator,” “Assign 
ment,” “Attachment,” “Bill of Exchange,” 
“Charity; . “Commerce,” “Corporation,”: 


FOREIGNER <7 


“County,” “Creditor,” “Divorce,” ` “Doei 
ment,” “Domicile,” “Factor,” “Judgment,” 
“Jurisdiction,” “Jury,” “Minister,” “Plea,” 
` “Port,” “State,” “Vessel,” and “Voyage, ” see 
those titles. 


FOREIGNER. In old English law, this ‘term, 
when used with reference to a particular.city, 
designated any person who was not an in- 
habitant of that city.’ According to later 
usage, it denotes a person who is not a citi- 
zen or subject of the state or country of which 
mention is made, or any one owing allegiance 
to a foreign state or sovereign. 

_ For the distinctions, in Spanish law, be- 
tween “domiciliated”. and “transient” for- 
eigners, see Yates v. Iams, 10 Tex. 168. . 


FOREIN. An old form of. foreign (g. v) 
Blount. 


FOREJUDGE. In old English law and prac- 
tice. To expel from court for some offense 
or, misconduct. When an officer or, attorney 
of a court was expelled for any offense, or 
for not appearing to an action by bil filed 
against him, he was said to be forejudged: the 
court. Cowell. . 

To deprive or put out of a thing by the 
judgment of a court. To condemn -to lose a 
thing. 

To expel or banish. 


FOREJUDGER. In English practice. A 
judgment by which a man is deprived or put 
out of a thing; a judgment of expulsion or 
banishment. : 


FOREMAN. The presiding member of a 
grand or petit jury, who speaks or answers 
for the jury. 

Person designated by mäster to direct work 
of employees; superintendent, overseer, 
White v. Kansas City Stockyards Co., 104 
Kan. 90, 177 P. 522; Browning v. Smiley- 
Lampert Lumber Co.; 68 Or. 502, 187 P. 777, 
780; Postal Telegraph-Cable Co. v. Puckett, 
-~ 24 Ga. App. 458, 101.8. E. 397; 399; Brokaw 
v. Cottrell, 114 Neb. .858, 211 N. W. 184, 187. 


FORENSIC. Belonging to courts of justice. 


FORENSIC MEDICINE, or medical jurispru- - 


dence, as it is also called, is “that. science 
which teaches the application.of every branch 
of medical knowledge to the purposes of the 
law; hence its limits are, on the one hand, 
the, requirements of the law, and, on the 
other, the whole range of medicine. Anatomy, 
physiology, _medicine,. surgery, chemistry, 
physics, and botany lend their aid. as neces- 
sity .arises; and in some cases all these 
branches of science are required to enable a 
court of law to arrive at a proper conclusion 
on a contested question affecting life or prop- 
erty.” Tayl. Med. Jur. 1 


FORENSIS. 
i :In the: Civi! Law. 


~ Belonging to or connected: ‘with a courts 
forensic: ‘Forensis- Homo; ‘an advocate; -a 
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one who -practices ‘in 


pleader of causes; 
court, Calvin. 


, in Old Scotch Law 


A strange. man or stranger ; an out-dwell- 
ing man; an “unfreeman,” who dwells not 
within burgh. 


FORESAID is used In Scotch law ‘as afore- 
said is in English, and sometimes, in a plural 
form, foresaids. 2 How. State Tr. 715. For- 
saidis occurs in old Scotch records.. “The 
Loirdis. assesouris forsaidis.” 1 Pite. Crim. 
Tr. pt. 1, p. 107. l 


FORESCHOKE. Foresaken; disavowed. 10 
Edw. II. c. 1 
FORESHORE. That part of the land ad- 


jacent to the sea which is alternately covered 
and left dry by the ordinary flow of the 
tides; i. e., by the medium line between the 
greatest and least range of tide (spring tides 
and neap tides), Sweet. See, also, Shore. 


‘FOREST. In old English law. -A certain ter- 


ritory of wooded ground and fruitful pas- 
tures, privileged for wild beasts and fowls 
of forest, chase, and warren, to rest and abide 
in the safe protection of the prince for his 
princely delight and pleasure, having a pecul- 
iar court and officers. Manw. For. Laws, c. 
1, no. 1; Termes dela Ley; 1 Bl. Comm. 289, 

A, royal hunting-ground which lost its pe- 
culiar character. with the extinction of its 
courts, or when the franchise passed into the 
hands of a subject. Spelman; Cowell. 

The word is also used to signify- a. fran- 
chise or right, being the right of keeping, for 
the purpose of hunting, the wild beasts and 
fowls of forest, chase, park, and warren, in 
a territory or precinct of woody ground or 
pasture set apart for the purpose. 21 Steph. 
Comm. 665. 


—Forest courts. In English law. Courts in- 
stituted for the ‘government of the king’s for- 
est in different parts of the kingdom, and for 
the punishment of all injuries done to the 
king’s deer or vénison, to the vert or greens- 
ward, and to the covert: in which such deer 
were lodged. They consisted of the courts of 
attachments, of regard, of sweinmote, and of 
justice-seat; but in later times these courts 
are no longer held. 3 Bl, Comm. TL 


—Forest law. The system’ or body of old law 
relating to the royal forests. 

A duty or tribute payable to 
Cowell. 


—Forestage. 
the king's foresters. ° 


—Forester. A sworn officer of the forest, ap- 
pointed by the king’s letters patent to walk 
the forest, watching both the' vert. and. thé 
venison, attaching and presenting all tres- 
passers against them'within: their 6wn baili- 
wick’ or walk: These ‘letters patent: were 
generally gratited: during god behavior: büt 
sometimes they held the office in fee.’ Blount, 


sor 


FORESTAGIUM.: A duty or tribute payable 
to the king’s foresters. Cowell. 


FORESTALL. ‘To intercept or obstruct a 
passenger on the king’s highway. Cowell. 
To beset the way of a tenant so as to prevent 
his coming on the premises. .3 Bl. Comm. 
170. To intercept a deer on his way to the 
forest before he can regain it, Cowell. 


FORESTALLER. In old English law. Ob- 
struction; hindrance; the offense of stopping 
the highway; the hindering a tenant from 
coming to his land; intercepting a deer be- 
fore it can regain the forest. Also one who 
forestalls; one who commits the offense of 
forestalling. 3 Bl. Comm. 170; Cowell. 


FORESTALLING. Obstructing the highway. 
Intercepting a person on the highway. 


FORESTALLING THE MARKET. The act 
of the buying or contracting for any mer- 
chandise or provision on its way to the mar- 
ket, with the intention of selling it again 
at a higher price; or the dissuading per- 
sons from bringing their goods or provisions 
there; or persuading them to enhance the 
price when there. 4 BI. Comm. 158. Bar- 
ton v. Morris, 10 Phila. (Pa.) 361. This was 
formerly an indictable offense in England, 
but is now abolished by St. 7 & 8 Vict. c. 24. 
4 Steph. Comm. 291, note. 


Forestalling differs from “engrossing,” in that 
the latter consists in buying up large quantities of 
merchandise already on the market, with a view 
to effecting a monopoly or acquiring so large a 
quantity as to he able to dictate prices. Both fore- 
stalling and engrossing may enter into the manipu- 
lation of what is now called a “corner.” 


FORESTARIUS. 


In English Law 


A forester. An officer who takes care of the 
woods and forests, De forestario apponendo, 
a writ which lay to appoint a forester to pre- 
vent further commission of waste when a 
tenant in dower had committed waste. Bract. 
316; Du Cange. 


in Scotch Law 


A forester or keeper of woods, to whom, by 
reason of his office, pertains the bark and 
the hewn branches. And, when he rides 
through the forest, he may take a tree as 
high as his own head. Skene de Verb. Sign. 


FORETHOUGHT FELONY. In Scotch law. 
Murder committed in consequence of a previ- 
ous design. Ersk. Inst. 4, 4,50; Bell. 


FORFANG, In old English law. The taking 
of provisions from any person in fairs or mar- 
kets before the royal purveyors were served 
with necessaries for the sovereign. Cowell. 
Also the seizing and rescuing of stolen or 
strayed cattle from the hands of a thief, or 
of those having illegal possession of them; 
also the reward fixed for such rescue, 
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FORFEITURE 


FORFEIT. To lose an estate, a franchise; ór 
other. property belonging to one,;:by the act 
of the law, and as a consequence of some mis- 
feasance, negligence, or omission. Cassell v. 
Crothers, 193 Pa. 359, 44 A. 446; State v. De 
Gress, 72 Tex. 242, 11 8. W. 1029; State v. 
Walbridge, 119 Mo. 383, 24 S. W. 457, 41 Am. 
St. Rep. 663; State v. Baltimore & O. R. Co., 
12 Gill & J. (Md.) 432, 38 Am. Dec. 319. The 
further ideas connoted by this term are that 
it is a deprivation, (that is, against the will of 
the losing party,) and that the property is 
either transferred to another or resumed by 
the original grantor. 

To incur a penalty ; to become liable to the 
payment of a sum of money, as the conse- 
quence of a certain act. To incur loss 
through some fault, omission, error, or of- 
fense; loss. Sands v. Holbert, 93 W. Va. 574, 
117 S. E. 896, 899; Ford v. Ellison, 287 Mo. 
683, 230 S. W. 687, ‘640. : 


FORFEITABLE. Liable to be forfeited ; sub- 
ject to forfeiture for non-user, neglect, crime, 
etc. 


FORFEITURE. i. A punishment annexed 
by law to some illegal act or negligence in the 
owner of lauds, tenements, or hereditaments, 
whereby he loses all his interest therein, and 
they go to the party injured as a recompense 
for the wrong which he alone, or the public 
together with himself, hath sustained. 2 BI. 
Comm. 267. Wiseman y. McNulty, 25 Cal. 
237; Stephenson v. Calliham (Tex. Civ. App.) 
289 S. W. 158, 159; Fratt y. Daniels-Jones 
Co., 47 Mont. 487, 133 P. 700, i701. 

2. The loss of land by a tenant to his lord, 
as the consequence of some breach of fidelity. 
1 Steph. Comm. 166. 

3. The loss of lands and goods to the state, 
as the consequence of crime. 4 Bl. Comm. 
881, 387: 4 Steph. Comm. 447, 452; 2 Kent, 
Comm. 385; 4 Kent, Comm. 426; Avery v. 
Everett, 110.N. Y. 317, 18 N. E. 148, 1 L. R. 
A. 264, 6 Am. St. Rep. 368. 

4. The loss of goods or chattels, as a pun- 
ishment for some crime or misdemeanor in 
the party forfeiting, and as a compensation 
for the offense and injury committed against 
him to whom they are forfeited. 2 Bl. Comm, 
420, . ` 


It should be noted that “forfeiture” is not an iden- 
tical or convertible term with ‘“‘confiscation.” The 
latter is the consequence of the former, Forfeiture 
is the result which the law attaches as an immedi- 
ate.and necessary consequence to the illegal acts of 
the individual; but confiscation implies the ac- 
tion of the state; and property, although it may 
be forfeited, cannot be said to be confiscated until 
the government has formally claimed or taken pos- 
session of it. 


5. The loss of office by abuser, non-user, 
or refusal to exercise it. City of Williams- 
burg v. Weesner, 164 Ky. 769, 176 S. W. 224, 
225. 

6. The loss of a corporate franchise or 
charter in consequence of some illegal act, or 


FORFEITURE 


of malfeasance or non-feasance. Murphy v. 
Missouri & Kansas Land & Loan Co., 28 N. D. 
519, 149 N. W. 957, 959; Village of Fredonia 
v. Fredonia Natural Gas Light Co., 87 Misc. 
592, 149 N. Y. S. 964, 965. 

7. The loss of the right to life, as the con- 
sequence of the commission of some crime to 
which the law has affixed a capital penaity. 
In re New Jersey Court of Pardons, 97 N. J. 
Eg. 555, 129 A. 624, 680. 

8. The incurring a liability to pay a defi- 
nite sum of money as the consequence of vio- 
lating the provisions of some statute, or re- 
fusal to comply with some requirement of 
law.. State v. Marion County Com’rs, 85 Ind. 
493. 

8. A thing or sum of money forfeited. 
Something imposed as a punishment fer an 
offense or delinquency. The word in this 
gense is frequently associated with the word 
“penalty.” Van Buren v. Digges, 11 How. 
477, 13 L. Ed. 771; Bryant v. Rich’s Grill, 
216 Mass. 344, 103 N. E. 925, 927, Ann. Cas. 
1915B, 869; Miller v. Bopp, 136 La. 788, 67 
So. 831; Jones v. State, 10 Okl. Cr. 216, 
136 P. 182, 183; Missouri, K. & T. Ry. Co. 
v. Dewey Portland Cement Co., 113 Okl. 142, 
242 P. 257, 259. 

10. In mining law, the loss of a mining 
claim held. by location on the public domain 
(unpatented) in consequence of the failure of 
the holder to make the required annual ex- 
penditure upon it within the time allowed. 
McKay v. McDougall, 25 Mont. 258, 64 P. 
669, 87 Am. St. Rep. 395; St. John v. Kidd, 
26 Cal. 271. 


FORFEITURE OF A BOND. A failure to 
perform the condition on which the obligor 
was to be excused from the penalty in the 
pond. 


FORFEITURE OF MARRIAGE. A penalty 
incurred by a ward in chivalry who married 
without the consent or against the will of 
the guardian. See Duplex Valor Maritagii. 


FORFEITURE OF SILK, supposed to lie in 
the docks, used, in times when its importation 
was prohibited, to be. proclaimed each term 
in the exchequer. 


FORFEI!ITURES ABOLITION ACT. Another 
name for the felony act of 1870, abolishing 
forfeitures for felony in England. 


FORGABULUM, or FORGAVEL.- A quit- 
rent; a.small reserved rent in money. Jacob. 


FORGE. ‘To fabricate, construct, or prepare 
one thing in imitation of another thing, with 
the intention. of substituting the false for the 
genuine, or otherwise deceiving and defraud- 
ing. by the -use.of the. spurious article. . To 
eounterfeit or make falsely. Especially, to 
make a spurious written instrument with the 
intention of. fraudulently substituting it for 
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another, or of passing it off as genuine; or 
to fraudulently alter a genuine instrument to 
another’s prejudice; or to sign another per- 
son’s name to a document, with a deceitful 
and fraudulent intent. See In re Cross (D. 
C.) 43 F. 520; U. S. v. Watkins, 28 Fed. Cas. 
445; Johnson v. State, 9 Tex. App. 251; Long- 
well v. Day, 1 Mich. N. P. 290; People v. 
Compton, 123 Cal. 403, 56 P. 44; People v. 
Graham, 1 Sheld. (N. Y.) 155; Robr v. State, 
60 N. J. Law, 576, 88 A. 673; Haynes v. State, 
15 Obio St. 455; Garner v. State, 5 Lea, 218; 
State v. Greenwood, 76 Minn. 211, 78 N. W. 
1042, 77 Am. St. Rep. 682; State v. Young, 
46 N. H. 266, 88 Am. Dee. 212; Everage v. 
State, 14 Ala. App. 100, 71 So. 983, 984; De 
Rose v. People, 64 Colo. 382, 171 P. 359, 360, 
L. R. A. 1918C, 1198; State v. Sotak, 100 W. 
Va. 652, 181 S. E. 706, 708, 46 A. L. R. 1523; 
Davis v. State, 25 Ga. 532, 103 S. E. 819, 822; 
American Expr. Co. v. People’s Sav. Bank, 192 
Iowa, 366, 181 N. W. 701, 703. 


To forge (a metaphorical expression, borrowed 
from the occupation of the smith) means, properly 
speaking, no more than to make or form, but in 
our law it is always taken in an evil sense. 2 East, 
P. C. p. 852, e. 19, § L . 

To forge is to make in the likeness of something 
else; to counterfeit is to make in imitation of 
something else, with a view to defraud by passing 
the false copy for genuine or original. Both words, 
“forged” and “counterfeited,” convey the idea of 
similitude. State v. McKenzie, 42 Me. 392. 

In common usage, however, forgery is almost al- 
ways predicated of some private instrument or writ- 
ing, as.a deed, note, will, or a signature; and coun- 
terfeiting denotes the fraudulent imitation of coined 
or paper Money or some substitute therefor, 


FORGERY. 
in Criminal Law 


The falsely making or materially altering, 
with intent to defraud; any writing which, if 
genuine, might apparently be of legal efficacy 
or the foundation of a legal liability. 2 Bish. 
Crim. Law, § 523; McCornack v. Central State 
Bank, 203 Iowa, 833, 211 N. W. 542, 545, 52 
A. L. R. 1297; Harris v. State, 19 Ala. App. 
484, 9850. 316; State v. Walton, 107 S. C. 353, 
93 S. E. 5,6; State v. Thomas, 6 Boyce (Del.) 
195, 97 A. 869, 871; State v. Sotak, 100 W. 
Va. 652, 181 S. E. 706, 708, 46 A. L. R. 1523; 
State v. Morris, 124 Kan. 505, 260 P. 629, 630; 
Davis v. Commonwealth, 217 Ky. 801, 290 S. 
W. 702, 704; Robinson yv. Commonwealth, 217 
Ky. 129, 288 S. W. 1044; Ex parte Offutt, 29 
Okl Cr. 401, 234 P. 222, 223; State v. An- 
drews, 297 Mo. 281, 248 S. W. 967, 969; In- 
ternational Union Bank v. National Surety 
Co., 209 N. X. S. 583, 585, 124 Misc. Rep. 842; 
State v. Talip, 90 W. Va. 632, 111 S. E. 601, 
602; Goucher v. State, 113 Neb. 352, 204 N. 
W. 967, 968, 41 A. L. R. 227. See Forge. 

The thing itself, so falsely made, imitated 
or forged; especially a forged writing. A 
forged signature is frequently said to be “a 
forgery.” ; 

Bui.Law Dict. (3p Ep.) 
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In the Law of Evidence 


The fabrication or counterfeiting of evi- 
dence.. The artful and fraudulent manipula- 
tion of physical objects, or the deceitful ar- 
rangement of genuine facts or things, in such 
a manner as to create an erroneous imprés- 
sion or a false inference in the minds of those 
who may observe them. See Burrill, Circ. Ev. 
131, 420. 


FORGERY ACT, 1870. The statute 33 & 34 
Vict. c. 58, was passed for the punishment of 
forgers of stock certificates, and for extend- 
ing to Scotland certain provisions of the forg- 
ery act of 1861. Mozley & Whitley. 


FORHERDA. In old records. A herdland, 
headland, or foreland. Cowell. 


FORI DISPUTATIONES. In the civil law. 
Discussions or arguments before a court. 1 
Kent, Comm. 530. 


FORINSECUS. Lat. Foreign; exterior; 
outside; extraordinary. Servitium forinse- 
cum, the payment of-aid, scutage, and other 
extraordinary military services. Forinsecum 
manerium, the manor, or that part of it which 
lies outside the bars or town, and is not in- 
eluded within the liberties of it. Cowell; 
Blount; Jacob; 1 Reeve, Eng. Law, 278. 


FORINSIC. In old English law. Exterior; 
foreign; extraordinary. In feudal law, the 
term “forinsic services’ comprehended the 
payment of extracrdinary aids or the rendi- 
tion of extraordinary military services, and 


in this sense was opposed to “intrinsic sery- 


ices.” 1 Reeve, Eng. Law, 278. 


FORIS. Lat. Abroad; out of docrs; on the 
outside of a place; without; extrinsic. 


FORISBANITUS. In old English law. Ban- 
ished. 


FORISFACERE. Lat. To forfeit; to lose 
an estate or other property on account of 
some criminal or illegal act. To confiscate. 
To act beyond the law, i. €e., to transgress 
or infringe the law; to commit an offense or 
wrong; to do any act against or beyond the 
law. See Co. Litt. 59a; Du Cange; Spelman. 


Forisfacere, i. e., extra legem seu consuetudinem 
facere. Co. Litt. 59. Forisfacere, i. €., to do 
something beyond law or custom. 


FORISFACTUM. Forfeited. Bona forisfac- 
ta, forfeited goods. 1 Bl. Comm. 299. A 
cerime. Du Cange; Spelman. 


FORISFACTURA. A crime or offense 
through which property is forfeited. 
A fine or punishment in money. 
Forfeiture. The loss of property or life 
in consequence of crime. 


FORISFACTURA PLENA. A forfeiture of 
all a man’s property. Things which were 
forfeited. Du Cange. Spelman. 


FORM 


FORISFACTUS. A criminal. One who-has 
forfeited his life by commission of a capital 
offense. Spelman. ; ` 


FORISFACTUS SERVUS. A slave who has . 


been a free man, but has forfeited his free- 
dom by crime. Du Cange. 


FORISFAMILIARE. In old English and 
Scotch law. Literally, to put out of a fam- 
ily (foris familiam ponere). To portion off 
a son, so that he could have no further claim 
upon his father. Glanv. lib. 7, ©. 3. 

To emancipate, or free from paternal au- 
thority. 


FORISFAMILIATED. In old English law. 
Portioned off. A son was said to be foris- 
familiated (forisfamiliari) if his father as- 
signed him part of his land, and gave him 
seisin thereof, and did this at the request or 
with the free consent of the son himself, who 
expressed himself satisfied with such portión. 
1 Reeve, Eng. Law, 42, 110. 


FORISFAMILIATUS. In old English law. 
Put out of a family; portioned off; emanci- 
pated; forisfamiliated. Bract. fcl. 64. 


FORISJUDICATIO. In old English law. 
Forejudger. A forejudgment. A judgment of 
court whereby a man is put out of possession 
of a thing. Co. Litt. 1000. 


FORISJUDICATUS. Forejudged; sent from 
court; banished. Deprived of a thing by 
judgment of court. Bract, fol. 250b; . Co. 
Litt. 1006; Du Cange. : 


FORISJURARE. To forswear; to abjure; 
to abandon. ` . 


—Forisjurare parentilam, To remove oneself 
from parental authority. The person who did 
this lost his rights as heir. Du Cange. 


—Provinciam forisjurare. 
country. Spelman. 


To forswear the 


FORJUDGE. See Forejudge. 


FORJURER. L. Fr. In old English law. To 
forswear; to abjure. 


FORJURER ROYALME. To abjure the 
realm. Britt. cc. 1, 16. 


FORLER-LAND. Land in the diocese of 
Hereford, which had a peculiar custom at- 
tached to it, but which has been long siuce 
disused, although the name is retained. But. 
Surv. 56. ` 


FORM. A model or skeleton of an instru- 
ment to be used in a judicial proceeding, con- 
taining the principal necessary matters, the 
proper technical terms or phrases, and what- 
ever else is necessary to make it formally 
correct, arranged in proper and methodical 
order, and capable of being adapted to the 
circumstances of the specific case. 


FORM 


: .In contradistinction to “substance,” “form” 
means the legal or technical manner or or- 
der to be observed in legal instruments 
or juridical proceedings, or in the construc- 
tion of legal documents or processes. 


The distinction between “form” and “substance” 
is often important in reference to the validity or 
amendment of pleadings. If the matter of the plea 
is bad or insufficient, irrespective of the manner of 
setting “it forth, the defect is one of substance, If 
the matter of the plea is good and sufficient, but is 
inartificially or defectively pleaded, the defect is 
one of form. Pierson v. Insurance Co., 7 Houst. 
(Del.) 307, 31 Atl, 966. 


Common Form, Solemn Form 
See Probate. 


~ Forms of Action 

This term is the general designation of 
the varioùs species or kinds of personal ac- 
tions known to the common law, such as tro- 
ver, trespass, debt, assumpsit, ete. These 
differ in their pleadings and evidence, as well 
as in the circumstances to which they are re- 
spectively applicable. Truax v. Parvis, 7 
Houst. (Del.) 330, 32 A. 227. 


: Matter of Form 

In pleadings, in indictments, in affidavits, 
conveyances, etc., matter of form (as distin- 
guished from matter of substance) is all that 
relates to the mode, form, or style of express- 
ing the facts involved, the choice or arrange- 
ment of words, and other such particulars, 
without affecting the substantial validity or 
sufficiency of the instrument, or without going 
to the merits. Railway. Co. v. Kurtz, 10 Ind. 
App. 60, 87 N. E. 308; Meath v. Mississippi 
Levee Com’rs, 109 U. S. 268, 3 S. Ct. 284, 27 
L Hd. 9380; State yv. Amidon, 58 Vt. 524, 2 
A. 154. 

Form of the Statute 

This expression means the words, language, 
or frame of a statute, and hence the inhibition 
or command which it may contain; used in 
the phrase (in criminal pleading) “against the 
form of the statute in that case made and 
provided.” 


FORMA. Lat. Form; the prescribed form 
of judicial proceedings, 


Forma dat esse. Form gives being. Called 
“the old physical maxim.” Lord Henley, Ch., 
2 Eden, 99. 


FORMA ET FIGURA JUDICII. The form 
and shape of judgment or judicial action. 3 
BL Comm, 271. 


Forma legalis forma essentialis. Legal form 
is essential form. 10 Coke, 100. 


Forma non observata, infertur adnullatio actus. 
Where form is not observed, a nullity of the 
act is inferred. 12 Coke, 7. Where the law 
prescribes a form, the nonobservance of it is 
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fatal to the proceeding, and the whole becomes 
a nullity. Best, Ev. Introd. § 59. 


FORMA PAUPERIS. See In Forma Pauperis. 


FORMAL. Relating to matters of form; as, 
“formal defects’; inserted, added, or joined 
pro forma. See Parties. 


FORMALITIES. In England, robes worn by 
the magistrates of a city or corporation, ete., 
on solemn occasions. Ene. Lond. ` 


FORMALITY. The conditions, in regard to 
methcd, order, arrangement, use of technical 
expressions, performance of specific acts, ete., 
which are required ‘by the law in the making 
of contracts or conveyances, or in the taking 
of legal proceedings, to insure their validity 
and regularity. Succession of Seymour, 48 
La, Ann. 993, 20 So, 217. 


FORMATA. 
ters, 


In canon law. 


Canonical let- 
Spelman. : 


FORMATA BREVIA. Formed writs; writs 
of form. See Brevia Formata. 


FORMED ACTION. An action for which a 
set form of words is prescribed, which must 
be strictly adhered to. 10 Mod. 140, 141. 


FORMED DESIGN. In criminal law, and 
particularly with reference to homicide, this 
term means a deliberate and fixed intention 
to kill, whether directed against a particular 
person or not. Mitchell v. State, 60 Ala. 33; 
Wilson v. State, 128 Ala. 17, 29 So. 569; Ake 
y. State, 30 Tex. 473. 


FORMEDON. An ancient writ in English 
law which was available for one who had a 
right to lands or tenements by virtue of a gift 
in tail. It was in the nature of a writ of 
right, and was the highest action that a ten- 
ant in tail could haye; for he could not have 
an absolute writ of right, that being confined 
to such as claimed in fee-simple, and for that 
reason this writ of formedon was granted to 
him by the statute de donis, (Westm. 2, 13 
Edw. I. c. 1,) and was emphatically called 
“his” writ of right. The writ was distin- 
guished into three species, viz.: Formedon in 
the descender, in the remainder, and in the 
reverter. It was abolished in England by 
St. 3 & 4 Wm. IV. c. 27. See 3 Bl. Comm. 
191; Co. Litt. 316; Fitzh. Nat. Brev. 255. 


FORMEDON IN THE DESCENDER. A writ 
cf formedon which lay where a gift was made 
in tail, and the tenant in tail aliened the 
lands or was disseised of them and died, for 
the heir in tail to recover them, against the 
actual tenant of the freehold. 3 Bl. Comm. 
192. 


FORMEDON IN THE REMAINDER. A writ 
of formedon which lay where a man gave 
lands to another for life or in tail, with re- 
mainder to a:third person in tail or in fee, 
and he who had the particular estate died 
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without issue inheritable, and.a:stranger in- 
truded upon him in remainder, and kept. him 
out of possession. In this case he in remain- 
der, or his heir, was entitled to this writ. 3 
Bl, Comm. 192. 


FORMEDON IN THE REVERTER. A writ 
of formedon which lay where there was a gift 
in tail, and afterwards, by the death of the 
donee or his heirs without issue of his body, 
the reversion fell in upon the donor, his heirs 
or assigns. In such case, the reversioner had 
this writ to recover the lands. 3 Bl. Comm. 
192. 


FORMELLA. A certain weight of above 70 
lbs., mentioned in 51 Hen. III. Cowell. ~ 


FORMER ACQUITTAL. See Autrefois. 


FORMER ADJUDICATION, or FORMER 
RECOVERY. An adjudication or recovery 
in a former action. See Res Judicata. 


FORMIDO PERICULI. 
ger. 1 Kent, Comm. 23. 


Lat. Fear of dan- 


FORMS OF ACTION. This term compre- 
' hends the various classes of personal action 
at common law, viz.: trespass, case, trover, 
detinue, replevin, covenant, debt, assumpsit, 
scire facias, and revivor, as well as the near- 
ly cbsolete actions of account and annuity, 
and the modern action of mandamus. They 
are now abolished in England by the Judica- 
ture Acts of 1873 and 1875, and in many of 
the states of the United States, where a uni- 
form course of proceeding under codes of 
procedure has taken their place. But the 
principles regulating the distinctions between 
the common-law actions are still found ap- 
plicable even where the technical forms are 
abolished. f 


FORMULA. In common-law practice, a set 
form of words used in judicial proceedings. 
In the civil law, an action. Calvin. 


FORMULAE. In Roman law. When the legis 
actiones were proved to be inconvenient, a 
mode of procedure called “per formulas,” (i. 
e., by means of formule,) was gradually iu- 
troduced, and eventually the legis actiones 
were abolished by the Ler Æbutia, B. C. 164, 
excepting in a very few exceptional matters. 
The formule were four in number, namely: 
(1) The Demonstratio, wherein the plaintiff 
stated, i e., showed, the facts out of which 
his claim arose; (2) the Intentio, where he 
made his claim against the defendant; (8) the 
Adjudicetio, wherein the judex was directed 
to assign or adjudicate the property or any 
portion or portions thereof according to the 
rights of the parties; and (4) the Condem- 
natio, in which the judex was authorized and 
directed to condemn or to acquit according as 
the facts were or were not proved. These 
formule were obtained from the magistrate, 
(in jure,) and were thereafter proceeded with 


-FORSTAY:. 
before the judex,.(in judicio).- See . 
Mackeld. Rom. Law, § 204. 


FORMULARIES. Collections of formule,.or_ 
forms of forensic proceedings and instruments 
used among the Franks, and other early con- 
tinental nations of Europe. Among these the 
formulary of Marculphus may be mentioned 
as of considerable interest. Butl Co. Litt. 
note 77, lib. 3. 


FORNAGIUM. The fee taken by a lord of 
his tenant, who was bound to bake in the: 
lord’s common oven, (in furno domini,) or for’. 
a commission to use his own. 


Brown, 


FORNICATION. Unlawful sexual inter- 
course between two unmarried persons. Fur-: 
ther, if one of the persons be married and the 
other not, it is fornication on the part of the: 
latter, though adultery for the former. In. 
some jurisdictions, however, by statute, it is 
adultery on the part of both persons if the 
woman is married, whether the man is mar- 
ried or not. Banks v. State, 96 Ala. 78, Ti: 
So. 404; Hood v. State, 56 Ind. 268, 26 Am. - 
Rep. 21; Com. v. Lafferty, 6 Grat. (Va.) 673; 
Pecple v. Rouse, 2 Mich. N. P. 209; State v. 
Shear, 51 Wis. 460, 8 N. W. 287; Buchanan 
v. State, 55 Ala. 154; Stubblefield v. State, 
83 Tex. Cr. R. 48, 200 S. W. 1090; State vy,’ 
Gieseke, 125 Minn. 497, 147 N. W. 663, 666; 
State v. Phillips, 26 N. D. 206, 144 N. W. 94; 
95, 49 L. R. A. (N. 8.) 470, Ann. Cas. 1916A,. 
320; State v. Ling, 91 Kan. 647, 138 P. 582,. 
Ann, Cas. 1915D, 374. f 


FORNIX. Lat. A brothel; 


FORNO. In Spanish law. An oven. 
Partidas, pt. 3, tit. 32, 1. 18. 


FORO. In Spanish law. The place where. 
tribunals hear and determine causes,—eger- 
cendarum litium locus. : 


fornication. a 


Las 


FOROS. In Spanish law. Emphyteutic rents, 
Schm, Civil Law, 309. 


FORPRISE. An exception; reservation; ex- 
cepted; reserved. Anciently, a term of fre- 
quent use in leases and conveyances. Cowell; 
Blount. 


In another sense, the word is taken for any 
exaction. 


FORSCHEL. A strip of land lying next to the 
highway. 


FORSES. Waterfalls. Camden, Brit. 


FORSPEAKER. An attorney or advocate in 
a cause. Blount; Whishaw. 


FORSPECA. 
tor; 


In old English law. 
paranymphus. 


FORSTAL. See Forestall. 


Prolocu- 


Forstellarius est pauperum depressor et totius 
communitatis et patriæ publicus inimicus. 3. 
Inst. 196. A forestaller is an oppressor of the. 


FORSWEAR 


poor, and a public enemy of the whole com- 
munity and country. 


FORSWEAR. In criminal law. To make 
oath to that which the deponent knows to be 
untrue, 

This term is wider in its scope than “per- 
jury,” for the latter, as a technical term, in- 
cludes the idea of the oath being taken before 
a competent court or officer, and relating to 
a material issue, which is not implied by the 
word “forswear.” Fowle v. Robbins, 12 Mass. 
501; Tomlinson v. Brittlebank, 4 Barn. & A. 
632; Railway Co. v. McCurdy, 114 Pa. 554, 8 
A. 230, 60 Am. Rep. 363. 


FORT. This term means “something more 
than a mere military camp, post, or station. 
The term implies a fortification, or a place 
protected from attack by some such means 
gs a moat, wall, or parapet.” U. 8. v. Tich- 
enor (C. ©.) 12 F. 424. 


FORTALICE, or FORTELACE. A fortress 
or-place of strength, which anciently did not 
pass without a special grant. 11 Hen. VII. 
c.: 18. 


FORTALITIUM. In old Scotch law. A for- 
talice; a castle. Properly a house or tower 
which has a battlement or a ditch or moat 
about it. 
FORTAXED. Wrongly or extortionately 
taxed. 


FORTHCOMING. In Scotch law. The action 
by which an arrestment (garnishment) is made 
effectual. It is a decree or process by which 
the creditor is given the right to demand that 
the sum arrested be applied for payment of 
his claim. 2 Kames, Eq. 288, 289; Bell. 


FORTHCOMING BOND. A bond given to a 
sheriff who has levied on property, condi- 
tioned that the property shall be forthcoming, 
4. €., produced, when required. On the giving 
of such bond, the goods are allowed to remain 
in the possession of the debtor. Hill v. Man- 
ser, 11 Grat. (Va.) 522; Nichols v. Chittenden, 
14 Colo. App. 49, 59 P. 954; Burnham-Munger- 
Root Dry Goods Co. v. Strahl, 102 Neb. 142, 
166 N. W. 266. 


-The sheriff or other officer levying a writ of fieri 
facias, or distress warrant, may take from the debt- 
or a bond, with sufficient surety, payable to the 
creditor, reciting the service of such writ or war- 
rant, and the amount due thereon, (including his 
fee for taking the bond, commissions, and other law- 
ful charges, if any,) with condition that the prop- 
erty shall be forthcoming at the day and place of 
gale; -whereupon such property may .be permitted 
-to remain in the possession and at the risk of the 
debtor. Code Va. 1919, § 6518. 

FORTHWITH. As scon as, by reasonable 
exertion, confined to the object, a thing may 
be done. Thus, when a defendant is ordered 
to plead forthwith, he must plead” within 


. FORTIS. 
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twenty-four hours. When a statute enacts 
that an act is to be done “forthwith,” it means 
that the act-is to be done within a reasonable 
time. 1 Chit. Archb. Pr. (12th Ed.) 164; 
Dickerman v. Northern Trust Co., 176 U. 8. 
181, 20 8. Ct. 311, 44 L. Ed. 423; Faivre v. 
Manderscheid, 117 Iowa, T24, 90 N. W. TG; 
Martin v. Pifer, %6 Ind. 248; Hiddleson v. 
City of Grand Island, 115 Neb. 287, 212 N. 
W. 619, 621; State v. French, 102 Wash. 273, 
172 P. 1156, 1157; Gedratis v. Verdier, 236. 
Mich. 388, 210 N. W. 338, 340; Dallas Opera 
House Ass’n v. Dallas Enterprises (Tex. Civ. 
App.) 288 S. W. 656, 660; National Live Stock 
Ins. Co. v, Simmons, 62 Ind. App. 15, 111 N. E. 
18,19; Gamwell v. Bigley, 253 Mass. 378, 149 
N. E. 155, 156; Macchia v. Scottish Union & 
National Ins, Co., 101 N. J. Law, 258, 128 A. 
244, 245, : 


FORTIA. Force. In old English law. Force 
used by an accessory, to enable the principal 
to commit a crime, as by binding or holding 
a person while another killed him, or by aid- 
ing or counseling in any way, or commanding 
the act to be done. Bract. fols. 188, 138b. 
According to Lord Coke, fortia was a word 
of art, aud properly signified the furnishing 
of a weapon of force to do the fact, aud by 
force whereof the fact was committed, and 
he that furnished it was not present when the 
fact was done. 2 Inst. 182. 


FORTIA FRISCA. Fresh force (q. v). 


FORTILITY. In old English law. 
fied place; a castle; a bulwark, 
11 Hen. VII. c. 18. 


A forti- 
Cowell; 


FORTIOR. Lat. Stronger. A term applied, 
in the law of evidence, to that species of 
presumption, arising from facts shown in 
evidence, which is strong enough to shift the 
burden of proof to the opposite party. Bur- 
rill, Cire. Ev. 64, 66. ' 


Fortior est custodia legis quam: hominis. 2 
Rolle, 325, The custody of the law is stronger 
than that of man. ` 


Fortior et potentior est dispositio legis quam 
hominis. The disposition of the law is of 
greater force and effect than that of man. Co. 
Litt. 234a; Shep. Touch. 302; 15 East, 178. 
The law in some cases overrides the will of 
the individual, and renders ineffective or fu- 
tile his expressed intention or contract. 
Broom, Max. 697. 


FORTIORI. See A Fortiori. 


Lat. Strong. Fortis et sana, 
strong and sound; staunch and strong; asa 
vessel. .Townsh. Pl. 227. ` 


FORTLETT. A place or port of some 
strength; a little fort. Old Nat. Brey. 45. 


FORTUIT. ‘In French law. Accidental; for- 
tuitous. . Cas fortuit, a fortuitous event. For- 
tuitement, accidentally; by chance; casually. 
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FORTUITOUS. Accidental; undesigned ; ad- 
ventitious. Resulting from unavoidable phys- 
ical causes.. Zappala v. Industrial Ins. Com- 
mission, 82 Wash. 314, 144 P. 54, L. R. A. 
1916A, 295. 


FORTUITOUS COLLISION. In maritime 
law. The accidental runuing foul of ves- 
sels. Peters v. Warren Ins, Co., 14 Pet. 112, 
10 L. Ed. 371. 


FORTUITOUS EVENT. In the civil law. 
That which happens by a cause which can- 
not be resisted. An unforeseen occurrence, 
not caused by either of the parties, nor such 
as they could prevent. In French it is called 
“cas fortuit.” Civ. Code La. art. 3556, no. 15. 
There is a difference between a fortuitous 
event, or inevitable accident, and irresistible 
force. By the former, commonly called the 
“act of God,” is meant any accident produced 
by physical causes which are irresistible; 
such as a loss by lightning or storms, by the 
perils of the seas, by inundations and earth- 
_ quakes, or by sudden death or illness. By the 
latter is meant such an interposition of hu- 
man agency as is, from its nature and power, 
absolutely uncontrollable. Of this nature are 
losses occasioned by the inroads of a hostile 
army, or by public enemies. Story, Bailm. § 
25. In Workmen’s Compensation Acts for- 
tuitous event is accidental happening, or ac- 
cident that takes place without design or ex- 
pectation, or thing that happens from irresist- 
ible cause. The term is expressly defined in 
several acts. Stolp v. Department of Labor 
and Industries; 188 Wash. 685, 245 P. 20,.21; 
Frandila ‘v. Department of Labor and Indus- 
tries, 137 Wash. 530, 243 P. 5; Stertz v. Indus- 
trial Insurance Commission of Washington, 
91 Wash. 588, 158 P. 256, 259, Ann. Cas. 1918B, 
354; Cole v. Department of Labor and In- 
dustries, 137 Wash. 538, 243 P. 7,9; Zappala 
v. Industrial Ins. Commission, 82 Wash. 314, 
144 P. 54, L. R. A. 1916A, 295; Thompson vV. 
Commercial Nat. Bank, 156 La. 479, 100 So. 
688, 690; Depre v. Pacific Coast Forge Co., 
154 Wash. 263, 259 P. 720, 721. 


FORTUNA. Lat. 
trove. Jacob. 


Fortune; also treasure- 


Fortunam faciunt judicem. They make for- 
tune the judge. Co. Litt. 167. Spoken of the 
process of making partition among coparce- 
ners by drawing lots for the several purparts. 


FORTUNE-TELLERS. In English law. 
Persons pretending or professing to tell for- 
tunes, and punishable as rogues and vaga- 
bonds or disorderly persons. 4 Bl. Comm. 62. 


FORTUNIUM. In old English law. A tourn- 
ament or fighting with spears, and an appeal 
to fortune therein. 


FORTY. In land laws and conveyancing, in 
those regions where grants, transfers, and 
deeds are made with reference to the. subdi- 
visions of the government survey, this term 


FORUM BEI 


means forty acres of land in the form of 4 
square, being the tract obtained by quarter- 
ing a section of land (640 acres) and again 
quartering one of the quarters. Lente v. 
Clarke, 22 Ila. 515, 1 So. 149. an 


FORTY-DAYS COURT. In old English for- l 


est law. The court of attachment in forests, 
or wood-mote court. 


FORUM. Lat. A court of justice, or judi 
cial tribunal; a place of jurisdiction; a place 
where a remedy is sought; a place of litiga- 
tion. 3 Story, 347. 


In Roman Law 


The market place, or public paved court, in 
the city of Rome, where such public business 
was transacted as the assemblies of the peo- 
ple and the judicial trial of causes, and where 
also elections, markets, and the public 7 ex: 
change were held. 


FORUM ACTUS. The forum of the act. oe 
forum of the place where the act was done 
which is now called in question. aid 


FORUM CONSCIENTIZE. ‘The forum or tri: 
bunal of conscience. f 


FORUM CONTENTIOSUM. A contentious 
forum or court; a place of litigation ;, the or; 
dinary court of justice, as distinguished from 
the tribunal of conscience. 3 Bl. Comm.,211, 


FORUM CONTRACTUS. The forum of. ‘the 
contract; the court of the place where a. gon- 
tract is made; the place where a contract is 
made, considered as a place of jurisdiction. 
2 Kent Comm. 468. 


FORUM DOMESTICUM. A domestic forum 
or tribunal. The visitatorial power is called 
a “forum domesticum,” calculated to deter- 
mine, sine strepitu, all disputes that arise 
within themselves. 1 W. BI. 82. 


x 


FORUM DOMICILII. The forum or court of 
the domicile; the domicile of a defendant, 
considered as a place of jurisdiction. 2 Kent, 
Comm. 463. 


FORUM ECCLESIASTICUM. An ecclesiasti- 
eal court. The spiritual jurisdiction, as dis- 


_tinguished from the secular. 


FORUM LIGEANTIAZ REI. The forum of 
defendant’s allegiance. The court or juris- 
diction of the country to which he owes alje- 
giance. 


FORUM ORIGINIS. The court of one’s na- 
tivity. The place of a person’s birth, con- 
sidered as a place of jurisdiction. 


FORUM REGIUM. The king’s court. Bt. 
Westm. 2, c. 43. 


FORUM REI. This term may mean either (1) 
the forum of the defendant, that is, of his 
residence or domicile; or (2) the forum of the 
res or thing in controversy, that is, of the 


FORUM REI GEST 


place ‘where the property is situated, The 
ambiguity springs from the fact that rei may 
be. the genitive of either reug or res. 


FORUM REI GESTÆ. The forum or court 
of 4 res gesta, (thing done ;) the place where 
an act is done, considered as a place of ju- 
risdiction and remedy. 2 Kent, Comm. 463. 


FORUM REI SITE. The court where the 
thing in controversy is situated. The place 
where the subject-matter in controversy is 
situated, considered as a place of jurisdiction. 
2 Kent, Comm. 463. 


FORUM SECULARE. A secular, as distin- 
guished from an ecclesiastical or spiritual, 
court. 


FORURTH. In old records. A long slip of 
ground. Cowell. i 


FORWARD. To send forward; to send to- 
ward the place of destination; to transmit. 
Nicoletti v. Bank of Los Banos, 190 Cal. 637, 
214 P. 51, 52, 27 A. L. R. 1479; Copeland v. 
Union Nursery Co., 187 Ala. 148, 65 So. 834, 
835; Katcher v. American Express Co., 94 
N. J. Law, 165, 109 A. 741, 742. 


FORWARDING MERCHANT, or FORWARD- 
ER. One who receives and forwards goods, 
taking upon-himself the expenses of transpor- 
tation, for which he receives a compensation 
from the owners, having no concern in the 
vessels or wagons by which they are trans- 
ported, and no interest in the freight, and not 
being deemed a common carrier, but a mere 
warehouseman and agent. Story, Bailm. §§ 
502, 509. Schloss v. Wood, 11 Colo. 287, 17 P. 
910; Ackley v. Kellogg, 8 Cow. (N. Y.) 224; 
Place v. Union Exp. Co., 2 Hilt. (N. Y.) 19; 
Bush v. Miller, 18 Barb. (N. Y.) 488. 


FOSSA. . 
In the Civil Law 


A ditch; a receptacle of water, made by 
hand, Dig. 43, 14, 1, 5. 


o, in Old English Law 

A ditch. A pit full of water, in which wo- 
men committing felony were drowned. A 
grave or sepulcher. Spelman. 


FOSSAGIUM. In old English law. The duty 
levied on the inhabitants for repairing the 
moat or ditch round a fortified town. 


FOSSATORUM OPERATIO. In old English 
law. Fosse-work; or the service of laboring, 
done by inhabitants and adjoining tenants, 
for the repair and maintenance of the ditch- 
es.round a city or town, for which some paid 
a contribution, called “fossagium.” Cowell. 


FOSSATUM. A dyke, ditch, or trench; a 
place inclosed by a ditch; a moat; a canal. 


FOSSE-WAY, or FOSSE. One of the four 
ancient.Roman ways through England. Spel- 
man. 


FOSSELLUM. A small ditch. Cowell. 
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FOSTERING. An ancient custom in Ireland, 
in which persons put away their children to 
fosterers. Fostering was held to be a strong- 
er alliance than blood, and the foster children 
participated in the fortunes of their foster 
fathers. Mozley & Whitley. ` 


FOSTERLAND. Land given, assigned, or al- 
lotted to the finding of food or victuals for 
any person or persons; as in monasteries for 
the monks, ete. Cowell; Blount. 


FOSTERLEAN. The remuneration fixed for 
the rearing of a foster child; also the jointure 
of a wife. Jacob. 


FOUJDAR. In Hindu law. Under the Mogul 
government a magistrate of the police over 
a- large district, who took cognizance of all 
criminal matters within his jurisdiction, and 
sometimes was employed as receiver general 
of the revenues. Wharton. 


FOUJDARRY COURT. In Hindu law. A 
tribunal for administering criminal law. 


FOUND. ` A person is said to be found within ' 
a state when actually present therein, but as 
applied to a corporation it is necessary that it 
be doing business in such state through an of- 
ficer or agent or by statutory authority in 
such manner as to render it liable then to suit 
and to constructive or substituted service of 
process. See Romaine v, Ins. Co., 55 F. 751; 
Venner v. Pennsylvania Steel Co. of New Jer- 
sey (D. C.) 250 F. 292, 295; Haskell v. Alumi- 
num Co. of America (D. C.) 14 F.(2d) 864, 867; 
Shipman Coal Co, v. Delaware & Hudson Co., 
219 App. Div. 312, 219 N. Y. S. 628, 631; Tied- 
emaun v. Tiedemann, 36 Nev. 494, 137 P. 824, 
826; Buckley v. Advance-Rumely Thresher 
Co., 106 Neb. 214, 183 N. W. 105, 107; Eastman 
Kodak Co. of New York v. Southern Photo 
Materials Co., 273 U. S. 359, 47 S. Ct. 400, 402, 
71 L. Ed. 684; Teti v. Consolidated Coal Co. of 
Maryland (D. C.) 217 F. 443, 447; Iles v. Hei- 
denreich, 201 Ill. App. 619, 624; Council Bluffs 
Canning Co. v. Omaha Tinware Co., 49 Neb. 
587, 6S N. W. 929; Juckett v. Brennaman, 99 
Neb. 755, 157 N. W. 925, 926; Dean v. Bran- 
non, 139 Miss. 312, 104 So. 173, 174; Bank of 
Bristol v. Ashworth, 122 Va. 170, 94 S. E. 469, 
470; United States v. Townsend (D. C.) 219 F. 
761, 762. Contra, where person was enticed 
into district. Blandin v. Ostrander (C, C. A.) 
239 F. 700, 702. 


FOUNDATION. The founding or building of 
a college or hospital. ` The incorporation or 
endowment of a college or hospital is the 
foundation; and he who endows it with land 
or other property is the founder. Dartmouth 
College v. Woodward, 4 Wheat. 667, 4 L. Ed. 
629; Seagrave’s Appeal, 125 Pa. 362, 17 A. 
412; Union Baptist Ass’n v. Hunn, 7 Tex. Civ. 
App. 249, 26 S. W. 755. 


FOUNDED. Based upon; arising from, grow- 
ing out of, or resting upon; as in the expres- 
sions “founded in fraud,” “founded on a eon- 
sideration,” “founded on contract,” and the 
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like. -See In re Grant Shoe Co., 130 Fed. 881, 
66 C. C. A, 78; State v. Morgan, 40 Conn. 46; 
Palmér v. Preston, 45 Vt..158, 12 Am. Rep, 
191; Steele v. Hoe, 14 Adol. & HI. 481; In re 
Morales (D. C.) 105 F. 761. 


FOUNDER. The person who endows an elee- 
mosynary corporation or institution, or sup- 
plies the funds for its establishment. See 
Foundation. . 


FOUNDERS’ SHARES. In English Company 
Law. Shares-issued to the founders of (or 
vendors to) a public company as a part of the 
consideration for the business, or concession, 
etc., taken over, and not forming a part of, 
the ordinary capital. As a rule, such shares 
only participate in profits after the payment 
of a fixed minimum dividend on paid- up capi- 
tal. Encyc. Dict. 


FOUNDEROSA. Founderous; out of repair, 
as a road, Cro. Car. 366. 


FOUNDLING. A deserted or exposed infant; 
a child found without a parent or guardian, 
its relatives being unknown, It has a set- 
tlement in the district where found. State 
ex rel. Wilson v. Pierre, 155 La. 510, 99 So. 
421. 


FOUNDLING HOSPITALS. Charitable in- 
stitutions which exist in most countries for 
taking care of infants forsaken by their par- 
ents, such being generally the offspring of il- 
legal connections. The foundling hospital act 
in England is the 18 Geo. II. c. 29. 


FOUR. Fr. In old French law. An oven or 
bake-house. Four banal, an oven, owned by 
the seignior of the estate, to which the ten- 
ants were obliged to bring their bread for 
baking. Also the proprietary right to main- 
tain such an oven. 


FOUR CORNERS. The face of a written in- 
strument. That which is contained on the 
face of a deed (without any aid from the 
knowledge of the circumstances under which 
it is made) is said to be’within its four cor- 
ners, because every deed is still supposed to 
be written on one entire skin, and so to have 
but four corners. 

To look at the four corners of an instru- 
ment is to examine the whole of it, so as to 
construe it as a whole, without reference to 
any one part more than another. 2 Smith, 
Lead. Cas. 295. 


FOUR SEAS. The seas surrounding England. 
These were divided into the Western, includ- 
ing the Scotch and Irish: the Northern, dr 
North sea; the Eastern, being the German 
ocean; the Southern, being the British chan- 
nel, 


FOURCHER. Fr. To fork. This was a 
method of delaying an action anciently re- 
sorted to by defendants when two of them 
were joined in the suit. Instead of appearing 
together, each would appear in turn and cast 


FRAOTIONAL: 


an. essoin for the other, thus postponing: the. 
trial. 


FOURIERISM. A form of socialism. See. 1 
Mill, Pol. Ec. 260. 


FOURTEENTH AMENDMENT. The Four:! 
teenth Amendment of the constitution of the: 
United States became a part of the: organie: 
law July 28, 1868, and its importance entities! 
it to special mention. It créates or at least: 
recognizes for the first tinie‘a citizenship of: 
the United States, as distinct from that of: 
the states; forbids the making or enforce: 
ment by any state of any law. abridging the 
privileges and immunities of citizens of. the, 
United States; and secures all “persons” 
against any state action which is either dep- 
rivation of life, liberty, or property without: 
due process of law or denial of the equal pro- 
tection of the laws. : 


FOWLS OF WARREN. Such fowls as are, 
preserved under the game laws in warrens. 
According to Manwood, these are partridges: 
and pheasants. According to Coke, they are, 
partridges, rails, quails, woodcocks, preas 
ants, mallards, and herons. Co.. Litt. 238, i. 


FOX’S LIBEL ACT. In English law. This 
was the statute 52 Geo. III. c. 60, which se, 
cured to juries, upon the trial of indictments 
for libel, the right of pronouncing a general, 
verdict of guilty or not guilty upon the whote. 
tatter in issue, and no longer. bound them 
to find a verdict of guilty on proof of the: 
publication of the paper charged to be a. libel, 
and of the sense ascribed to it in the indict- 
ment. Wharton. 
FOY. L. Fr. Faith; allegiance; fidelity. 
FR. A Latin abbreviation for “fragmentum,” 
a fragment, used in citations to the Digest, or 
Pandects in the Corpus Juris Civilis of J ustin 
ian, the several extracts from juristic writ- 
ings of which it is composed being so called. ; ; 
Lat. A breaking ; division ; 
a portion of a thing less than’ the 


bors 


FRACTIO. 
fraction ; 
whole. 


FRACTION. A breaking, or breaking up; @ 
fragment or broken part; a portion of a thing; 
less than the whole. Jory v. Palace. Dry, 
Goods Co., 30 Or.: 196, 46 P. 786. 


FRACTION OF A DAY. A portio iof a day: - 
The dividing a day. Generally, the law does 
not allow the fraction of a day. 2 Bl. . Comm, 
141. 


ff 
FRACTIONAL. As applied to tracts of land, 
particularly townships, sections, ‘quarter séc- 
tions, and other divisions according to the 
government survey, and also mining claims, 
this terms means that the exterior boundary 
lines are laid down to include the whole of 
such a division or such a claim, but that the 
tract in question does not measure up to the 


FRACTIONAL 


full extent or include the whole acreage, be- 
cause a portion of it is cut off by an over- 
lapping survey, a river or lake, or some other 
external interference. See Tolleston Club v. 
State, 141 Ind. 197, 38 N. E. 214; Parke v. 
Meyer, 28 Ark, 287; Goltermaun v. Schier- 
meyer, 111 Mo. 404, 19 X. W. 487. Any ir- 
regular division whether containing more or 
jess than conventional amcunt of acreage. 
Graysonia-Nashville Lumber Co. v. Wright, 
117 Ark. 151, 175 S. W. 405; South Florida 
Farms Co. v. Goodno, 84 Fla. 532, 94 So. 672, 
675. 


Fractionem diei non recipit lex. ` Lofft, 572. 
The law does not take notice of a portion of a 
day. 


FRACTITIUM. Arable land. Mon. Angl. 


FRACTURA NAVIUM. Lat. The breaking 
or wreck of ships; the same as naufragium, 
(@. v.) 


FRAGMENTA. Lat. Fragments. A name 
sometimes applied (especially in citations) to 
_the ‘Digest or Pandects in the Corpus Juris 
Civilis of Justinian, as being made up of nu- 
merous extracts or “fragments” from the 
writings of various jurists. Mackeld. Rom. 
Law, § 74, 


FRAIS. Fr. Expense; charges: costs. Frais 
Tun procès, costs of a suit. 


FRAIS DE JUSTICE. In French and Canadi- 
an law. Costs incurred incidentally to the 
action. 


FRAIS JUSQU’À BORD. Fr, In French com- 
mercial law. Expenses to the board; ex- 
penses incurred on a shipment of goods, in 
packing, cartage, commissions, etc., up to the 
point where they are actually put on board the 
vessel. Bartels v. Redfield (C. C.) 16 F. 336. 


FRANC. A French coin of the value of a 
little over eighteen cents. Levy v. Cleveland, 
C., C. & St. L. Ry. Co., 206 N. Y. S. 261, 262, 
210 App. Div. 422; Levy v. Cleveland, C:, ©. 
& St. L. R. Co., 202 N. Y. S. 396, 397, 121 Misc. 
Rep. 681; Chemical Nat. Bank v. Butt, 206 
N. X. S. 36, 37, 123 Misc. Rep. 575. 


FRANC ALEU. In French feudal jaw. An 
allod; a free inheritance; or an estate held 

- free of ‘any services except such aS were due 
to the sovereign. 


FRANC TENANCIER. 
freeholder. 


FRANCHILANUS, A freeman. 


In French law.. A 


Chart. Hen. 
IK. A free tenant. Spelman. ' 
FRANCHISE. A special privilege conferred 


‘by government upon: an individual or corpora- 
tion, and which does not belong” tothe citi- 
gens ‘of the country generally,’ ‘of -cémmon 
right. It Ís essential to the character of ‘a 
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franchise that it should be a grant from the 
Sovereign authority, and in this country no 
franchise can be held which is not derived 
from a law of the state. In England, a fran- 
chise is defined to be a royal privilege in the 
hands of 'a subject. In this country, it is a 
privilege of a public nature, which cannot be 
exercised without a legislative grant. See 
Bank of Augusta v. Earle, 13 Pet. 595, 10 L. 
Ed. 274; Dike v. State, 38 Minn. 366, 38 N. 
W. 95; Chicago Board of Trade v. People, 91 
Ill. 82; Lasher v. People, 183 Ill. 226, 55 N. 
E. 663, 47 L. R. A. 802, 75 Am. St. Rep. 108; 
Southampton v. Jessup, 162 N. Y. 122, 56 
N. E. 538; Thompson v. People, 23 Wend. (N. 
Y.) 578; Black River Imp. Co. v. Holway, 
87 Wis. 584, 59 N. W. 126; Central Pac. R. 
Co. v. California, 162 U. S. 91, 16 8. Ct. 766, 
40 L. Ed. 998; Chicago & W. I. R. Co. v. 
Dunbar, 95 Ill. 575; State v. Weatherby, 45 
Mo, 20; Morgan v. Louisiana, 98 U. S. 223, 23 
L. Ed. 860; State ex rel. Coco v. Riverside 
Irr. Co., 142 La. 10, 76 So. 216, 218; Public 
Service Commission, Second Dist., v. New 
York Cent. R. Co., 185 N. Y. 5. 267, 273, 193 
App. Div. 615. 


A franchise is a privilege or immunity of a pub- 
lic nature, which cannot be legally exercised with- 
out legislative grant. To be a corporation is a fran- 
chise The various powers conferred on corpora- 
tions are franchises The execution of a policy of 
insurance by an insurance company, and the issu- 
ing a bank-note by an incorporated bank, are fran- 
chises. People v. Utica Ins. Co., 15 Johns. (N. Y.) 
387, 8 Am, Dec, 243, 

The word “franchise” has various significations, 
both in a legal and popular sense. A corporation is 
itself a franchise belonging to the members of the 
corporation, and the corporation, itself a franchise, 
may hold other franchises. So, also, the different 
powers of a corporation, such as the right to hold 
and dispose of property, are its franchises. In a 
popular sense, the political rights of subjects and 
citizens are franchises, such as the right of suf- 
frage, etc. Pierce v. Emery, 32 N. H. 484; Turner 
v. Turner Mfg. Co., 184 Wis. 508, 199 N. W. 155, 156; 
State v. Black Diamond Co., 97 Ohio St. 24, 119 N. 
E. 195, 199, L. R. A. 19188, 352. 

The term “franchise” has several significations, 
and there is some confusion in its use. When used 
with reference to corporations, the better opinion, 
deduced from the authorities, seems to be that it 
consists of the entire privileges embraced in and 
constituting the grant. It does not embrace the 
property acquired by the exercise of the franchise. 
Bridgeport v. New York & N. H. R. Co., 36 Conn, 
255, 4 Am. Rep. 63. 


General and Special 


The charter of a corporation is its “gen- 
eral” franchise, while a “special” franchise 
consists in any rights granted by the public 
to use property for a public use but with pri- 
vate profit. Lord v. Equitable Life Assur. 
Soc., 194 N. Y., 212, 87 N. B. 443, 22 L. R; A. 
(N. S.) 420. 

Elective Franchise 


. The right of suffrage; the Tight or privilege 
of voting in public elections. 
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Franchise Tax 


A tax on the franchise of a corporation, 
that is, on the right and privilege of carrying 
on business in the character of a corporation, 
for the purposes for which it was ereated, 
and in the conditions’ which surround it, 
Though the value of the franchise, for pur- 
poses of taxation, may be measured by the 
amount of business done, or the amount of 
earnings or dividends, or by the total value of 
the capital or stock of the corporation in ex- 
cess of its tangible assets, a franchise tax is 
not a tax on either property, capital, stock, 
earnings, or dividends. See Home Ins. Co. 
v. New York, 134 U. S. 594, 10 S. Ct. 598, 33 
L. Ed. 1025; Worth v. Petersburg R. Co., 89 
N. C. 305; Tremont & Suffolk Mills v. Lowell, 
178 Mass. 469, 59 N. E. 1007; Chicago & E. 
I. R. Co. v. State, 153 Ind. 134, 51 N. E. 924; 
Marsden Co. v., State Board of Assessors, 61 
N. J. Law, 461, 39 A. 638; People v. Knight, 
174 N. Y. 475, 67 N. E. 65, 63 L. R. A. ST; 
State ex rel. Marquette Hotel Inv. Co. v. State 
Tax Commission, 282 Mo. 213, 221 S. W. 721, 
726; Chesapeake & O. Ry. Co. v. Common- 
wealth, 190 Ky. 552, 228 S. W. 15, 8 Greene 
v. Louisville & I. R. Co., 244 U. S. 499, 37 S. 
Ct. 673, 678, 61 L. Ed. 1280, Ann. Cas. 19174, 
88; Arkansas & Memphis Ry. Bridge & Ter- 
minal Co. v. State, 174 Ark. 420, 295 S. W. 
3878, 379; American Refining Co. v. Staples 
(Tex. Com. App.) 269 S. W. 420, 421. i 


Personal Franchise 


A franchise of corporate existence, or one 
which authorizes the formation and existence 
of a corporation, is sometimes called a “per- 
sonal” franchise, as distinguished from a 
“property” franchise, which authorizes a cor- 
poration so formed to apply its property to 
some particular enterprise or exercise somè 
special privilege in its employment, as, for 
example, to construct and operate a railroad. 
See Sandham v. Nye, 30 N. Y. S. 552, 9 Mise. 
Rep. 541. 

Secondary Franchises 


The franchise of corporate existence being 
sometimes called the “primary” franchise of 
a corporation, its “secondary” franchises are 
the special and peculiar rights, privileges, or 
grants which it may receive under its charter 
or from a municipal corporation, such as the 
right to use the public streets, exact tolls, 
collect fares, etc. See State v. Topeka Water 
Co., 61 Kan. 547, 60 P. 337; Virginia Ganon 
Toll Road Co. v. People, 22 Colo. 429, 45 P. 
398, 37 L. R. A. 711. The franchises of a 
corporation are divisible into (1) corporate or 
general franchises; and (2) “special or sec- 
ondary franchises.” The former is the fran- 
chise to exist as a corporation, while the lat- 
ter are certain rights and privileges conferred 
upon existing corporations. Gulf Refining Co. 
v. Cleveland Trust Co. (Miss.) 108 So. 158, 160. 


Special Franchises 
See Secondary Franchises, supra. 


FRANCIA. © Franee. 


FRANCIGENA. A man born in France. A 
designation formerly given to aliens in Eng- 
land. 


Bract. fol. 4270. 


FRANCUS. L. Lat. Free; a freeman; a 
Frank. Spelman. oa 


FRANCUS BANCUS. Free bench (gq. v), 


FRANCUS HOMO. In old European law; A 
free man. Domesday. : 


FRANCUS PLEGIUS. In old English law. A 
frank pledge, or free pledge. See Frank- 
Pledge. ` 5 


FRANCUS TENENS. 


A freeholder. See 
Frank-Tenement. : i 


FRANK, v. To send matter through: the 
publie mails free of postage, by a personal or 
official privilege. 


FRANK, adj. In old English law. Free. Oc- 
eurring in several compounds, 


—Frank-almoigne. In English law. pree 
alms. A spiritual tenure whereby religions 
corporations, aggregate or sole, held lands ọf 
the donor to them and their successors for- 
ever. They were discharged of all other ex- 
cept religious services, and the trinoda neces- 
sitas. It differs from tenure by divine serv- 
ice, in that the latter required the perform- 
ance of certain divine services, whereas the 
former, as its name imports, is free. This 
tenure is expressly excepted in the 12 Car, 
II. e. 24, § 7, and therefore still subsists in 
some few instances. 2 Broom & H. Comm. 


208. « 

—Frank bank. In old English law. Free 
bench. Litt. § 166: Co, Litt. 110b. See Frec- 
Bench. ` tbat 
—Frank-chase. A liberty of free chase :en- 


joyed by any one, whereby all other persons 
having ground within that compass are. for- 
bidden to cut down wood, ete., even in their 
owu demesnes, to the prejudice of the owner 
of the liberty. Cowell. See Chase. t 


—Frank-fee. Freehold lands exempted from 
all services, but not from homage; lands held 
otherwise than in ancient demesne. ‘That 
which a man holds to himself and his heirs, 
and not by such service as is required in an- 
cient demesne, aceording to the eustom of f the 
manor. Cowell. 


—Frank ferm. In English law. A species of 
estate held in socage, said by Britton, to. be 
“lands and tenements whereof the nature.-of 
the fee is changed by feoffment out of chivalry 
for certain yearly services, and in respect 
whereof neither homage, ward, marriage, nor 
relief can be demanded.” Britt, e. 66; 2 BL 
Comm: 80. ne 


—Frank-fold. In old English law. Free-fold; 
a privilege for the lord to have all the sheep 


“of his tenants and the inhabitants within his 


seignicry, in his fold, in his demesnes, to ma- 
nure his land. Keilw. 198. 


.—Frank-law, An obsolete expression signify- 


ing the rights and privileges of a citizen, or 
the liberties and civic rights of a freeman. 


—Frank-marriage. A species of entailed es- 


-tates, in English law, now grown out of use, 


but still capable of subsisting. When tene- 
ments are given by one to another, together 


-with a wife, who is a daughter or cousin of 


the donor, to hold in frank-marriage, the 
donees shdll have the tenements to them and 
the heirs of their two bodies begotten, i. e., 
in special tail. For the word ‘“frank-mar- 
riage,” ec vi termini, both creates and limits 
an inheritance, not only supplying words of 
‘descent, but also terms of procreation. The 
donees are liable to no service except fealty, 
and a reserved rent would be void, until the 
fourth degree of consanguinity be passed be- 
tween the issues of the donor and donee, when 
they were capable by the law of the church 
of intermarrying. Litt. § 19; 2 Bl. Comm. 
115. 


—fFrank-pledge. In old English law. A 
pledge or surety for freemen; that is, the 
pledge, or corporate responsibility, of all the 
inhabitants of a tithing for the general good 
behavior of each free-born citizen above the 


„age of fourteen, and for his being forthcom- 


ing to answer any infraction of the law. 
Termes de la Ley; Cowell. 


—Frank-tenant. A freeholder, Litt, § 91. 


—Frank-tenement. In English law. A free 
tenement, freeholding, cr freehold. 2 BI. 
Comm. 61, 62, 104; 1 Steph. Comm. 217; 
Bract. fol. 207. Used to denote both the ten- 


ure and the estate. 


FRANKING PRIVILEGE. The privilege of 


- sending certain matter through the public 


i ‘pentienian, Blount; 


x 


` father, but born cf a different mother, 

-uterinus; -a brother born of the same mother, 
- bit by’ a‘different. father. 
~aiibdstard* ‘brother. 


f FRASSETUM. 
-or wood-ground where ash-trees grow. Co. 


mails without. payment of postage, in pursu- 


; anice of a personal or official privilege. 


FRANKLEYN (spelled, also, “Francling” and 
“Franklin”)}, A freeman; a freeholder; a 
Cowell. 

In old English law. A wood 


-Eitt: 4b. 


aa 4 


F RATER. In the civil law. A brother. Fra- 
ter consanguineus, a brother having the same 
Frater 


Frater nutriciua, 


met 


E Frater fratri uterino. non succedet ‘in. hereditate 


paterna.. A hrother- shall not succeed a uterine 


brother in the paternal inheritance. . 2. BL 


` 


. sessments levied on the members. 
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Comm. 223; Fortes. de Laud. ¢. 5. A maxim 
of the common law of England, now super- 
seded by the statute 3 & 4 Wm. IV. e. 106, § 
9. See Broom, Max. 530. 


FRATERIA. In old records. A fraternity, 
brotherhood, or society of religious persons, 
who were mutually -bound to pray for the 
good health and life, ete., of their living breth- 
ren, and the souls of those that were dead. 
Cowell. 


FRATERNAL. Brotherly; relating or be- 
longing to a fraternity or an association of 
persons formed for mutual aid and benefit, 
but not for profit. In re Mason Tire-& Rub- 
ber Co., 11 F.2d) 556, 557, 56 App. D. C. 170. 


FRATERNAL BENEFIT ASSOCIATION. A 
society or voluntary association organized 
and carried on for the mutual aid and benefit 
of its members, not for profit: which ordi- 
narily has a lodge system, a ritualistic form 
of work, and a representative government, 
makes provision for the payment of death 
benefits, and (sometimes) for benefits in case 
of accident, sickness, or old age, the funds 
therefor being derived from dues paid or as 
Naticnal 
Union v. Marlow, 74 F. 778, 21 ©. ©. A. 89; 
Walker v. Giddings, 103 Mich. 344, 61 N. W. 
512. 


FRATERNAL INSURANCE. The form of 
life (or accident) insurance furnished by a 
fraternal beneficial association, consisting in 
the payment to a member, or his heirs in case 
of death, of a stipulated sum of money, out 
of funds raised for that purpose by the pay- 
ment of dues or assessments by all the mem- 
bers of the assoviation. 


FRATERNIA. A fraternity or brotherhood. 


FRATERNITY. In old English law. “A cor- 
poration is an investing of the people of a 
place with the local government thereof, and 
therefore their laws shall bind strangers; but 
a fraternity is some people of a place united 
together in respect to a mystery or business 
into a company, and their laws and ordi- 
nances cannot bind strangers.” Cuddon v.. 
Eastwick, 1 Salk. 192, 

Organizations composed of either or both 
sexes. State v. Allen, 189 Ind. 369, 127 N. B. 
145, 146, Brotherly regard and sympathy 
for others. Donnelly v. Sovereign Camp W. 
O. W., 111 Neb. 499, 197 N. W. 125, 127. 


FRATRES CONJURATI. Sworn brothers 
or companions for the defense of their sover- 
eign, or for other purposes. Hoved. 445. 


FRATRES PYES. In old English law. Cer- 
tain friars who wore white and black gar- 


ments. Walsingham, 124... 
FRATRIAGE::: .A younger -brother’s inherit- 
ance, ee : 


tee 


813 


FRATRICIDE. One who has killed a-brother 
or sister; also the killing of a brother or sis- 
ter. . . 


FRAUD. Fraud consists of some deceitful 
practice or willful device, resorted to with in- 
tent to deprive another of his right, or in 
some manner to do him an injury. As dis- 
tinguished from negligence, it is always posi- 
tive, intentional. Maher v. Hibernia Ins, Co., 
67 N. Y. 202; Alexander v., Church, 53 Conn. 
561, 4 Atl 103; Studer v. Bleistein, 115 N. 
Y. 316, 22 N. E. 243, 7 L. R. A. 702; Moore v. 
Crawford, 130 U. S. 122, 9 Sup. Ct. 447, 32 
L. Ed. 878; Fechheimer v. Baum (C. C.) 37 
Fed. 167; U. S. v. Beach (D. C.) 71 Fed. 160; 
Gardner v. Heartt, 3 Denio (N. Y.) 232; Mou- 
roe Mercantile Co. v. Arnold, 108 Ga. 449, 34 
8S. E. 176; Missouri, K. & T. Ry. Co. of Texas 
v. Maples (Tex. Civ. App.) 162 S. W. 426, 429; 
State v. Meeks, 30 Ariz. 436, 247 P., 1099, 
1100; Joplin v. Nunnelly, 67 Or. 566, 184 P. 
1177, 1179; McNair v. Southern States Fi- 
nance Co., 191 N. C. 710, 133 S. E. 85, 88. 

Fraud, as applied to contracts, is the cause 
of an error bearing on a material part of the 
contract, created or -continued by artifice, 
with design to obtain some unjust advantage 
to the one party, or to cause an inconyen- 
lence or loss to the other. Civil Code La. 
art. 1847. Strauss v. Insurance Co. of North 
America, 157 La. 661, 102 So. 861, 865; Jesse 
French Piano & Organ Co. v. Gibbon (Tex. 
Civ. App.) 180 S. W. 1185, 1187. 

Fraud, in the sense of a court of equity, 
properly includes all acts, omissions, and con- 
cealments which involve a breach of legal or 
equitable duty, trust, or confidence justly re- 
posed, and are injurious to another, or by 
which an undue and unconscientious advan- 
tage is taken of another. 1 Story, Eq. Jur. § 
187; Morgan v, Gaiter, 202 Ala. 492, 80 So. 
876, 878; Jones v. Snyder, 121 Okl. 254, 249 
P. 313, 316. 


Synonyms 
The term ‘‘fraud’” is sometimes used as synony- 
mous with ‘‘covin,” “collusion,” or “deceit.” But 


distinctions are properly taken in the meanings of 
these words, for which reference may be had to the 
titles Covin; Collusion; Deceit. 


Classification 


Fraud is either detual or constructive. Actual 
fraud consists in deceit, artifice, trick, design, some 
direct and active operation of the mind; it includes 
eases of the intentional and successful employment 
of any cunning, deception, or artifice used to. cir- 
cumvent or cheat another; it is something said, 
done, or omitted by a person with the design of 
perpetrating what he knows to be a cheat or decep- 

‘tion. ` Constructive fraud consists :in any act of 
commission or omission contrary to legal or equita- 
ble duty, trust, or confidence justly reposed, which 
is contrary to good conscience and operates to the 
injury of another. Or, as otherwise defined, it is 
an act, statement or omission which operates as 
a virtual fraud on an individual, or which, if gen- 
erally permitted, would be prejudicial to the public 
welfare, and yet. may have been unconnected with 
any selfish or evil design. 


Or, according to Story, 


constructive. frauds are such acts or contracts as, 
though not originating in any actual. evil design 


‘or contrivance to perpetrate a positive fraud or in- 


jury upon other persons, are yet, by their tendency 
to deceive or mislead other persons, or te violate 
private or public confidence, or to impair or injure 
the public interests, deemed equally reprehensible 
with actual fraud. 1 Story, Eq. Jur. § 258, And see, 
generally, Code Ga. 1882, § 3173 (Civ. Code 1910, $ 
4622); People v. Kelly, 35 Barb. (N. Y.) 457; Jack- 
sen v. Jackson, 47 Ga. 99; Hatch v. Barrett, 34.Kan, 
223, 8 P. 129; Forker v. Brown, 10 Misc. Rep. 161, 
30 N. Y. Supp. 827; Massachusetts Ben. L. Ass’n v. 
Robinson, 104 Ga. 256, 30 S. E. 918, 42 L. R. A. 261; 
Haas v. Sternbach, 156 Ill. 44, 41 N. B. 51; Newell 
v. Wagness, 1 N. D. 62, 44 N. W. 1014; Carty v. Con- 
nolly, 91 Cal. 15, 27 P. 599; Stuck v. Delta Land & 
Water Co., 63 Utah, 495, 227 P. 791, 795; Fontenot 
v. White, 115 Ok], 248, 242 P. 854, 85$; National Bank 
of Savannah v. All (C. C. A.) 260 F. 370, 384; Moore 
v. Gregory, 146 Va. 504, 131 5. E. 692, 697; Douglas 
v. Ogle, 80 Fla, 42, 85 So. 243, 244; Windle v. City 
of Valparaiso, 62 Ind. App. 342, 13 N. E, 429, 433; 
Murray v. Speed, 54 OkI. 31, 153 P. 181, 183; State 
Trust & Savings Bank v. Hermosa Land & Cattle 
Co., 30 N. M. 566, 240 P. 469, 476; Harrison v. Roark, 
31 Ariz. 73, 250 P. 367, 368; Lytle v. Fulotka, 106 Okl. 
86, 233 P. 456, 459, 460; Leader Pub, Co. v. Grant 
Trust & Savings Co., 182 Ind. 651, 108 N. E. 121, 124; 
Stewart v. Baldwin, 86 Wash. 63, 64, 149 P. 662; Kel- 
ler v. Cox, 67 Ind. App. 381, 118 N. E. 543, 546; Blake 
v. Thwing, 185 Ill. App. 187, 194; Parker v. Solis 
(Tex. Civ. App.) 277 S. W. 714, 717; U. & yv. Whyel 
(D. C.) 19 Fi(2d) 260, 263; Allen v. United States 
Fidelity & Guaranty Co., 269 Ill. 234, 109 N. E. 1035, 
1038. 

Fraud is also classified as fraud in fact and fraud 
in law. The former is actual, positive, intentional 
fraud. Fraud disclosed by matters of fact, as dis- 
tinguished from constructive fraud. or fraud in law. 
McKibbin v. Martin, 64 Pa. 356, 3 Am. Rep. 588; 
Cook v. Burnham, 3 Kan. App. 27, 44 P. 447. Fraud 
in law is fraud in contemplation of law; fraud im- 
plied or inferred by law; fraud made out by con- 
struction of law, as distinguished from fraud found 
by a jury from matter of fact; constructive fraud 
(gq. v.) See 2 Kent, Comm. 512-532; Delaney v, Val- 
entine, 154 N. Y. 692, 49 N. E. 65; Burr v. Clement, 
9 Colo. 1, 9 P` 633; Lovato v.-Catron, 20 N. M. 168, 
148 P. 490, 492, L. R.-A. 1915E, 451; Furst & Thomas 
v. Merritt, 190 N. C. 397, 180 S. E. 40, 43, 

Fraud. is also said to be legal or positive. The 
former is fraud made out by legal construction or 
inference, or the same thing as constructive fraud. 
Newell v. Wagness, 1 N, D, 62, 44 N. W. 1014. Pos- 
itive fraud is the same thing as actual fraud. See 
Douthitt v. Applegate, 33 Kan. 395, 6 P. 575, 52 Am. 
Rep. 533; Nocatee Fruit Co. v. Fosgate (C. C. A) 
12 F.(2d) 250, 252. ` ` 


In General 
—Actionable fraud. See Actionable. 


—Frauds, statute of. This is the common des- 
ignation of a. very celebrated English statute, 
(29 Car. II. ¢. 3,) passed in 1677, and which 
has been adopted, in a more or less modified 
form, in nearly all of the United States. Its 
chief characteristic is the provision that no 
suit or action shall be maintained on certain 
classes of contracts or engagements unless 
there shall be a note or memorandum thereof 
in writing signed by the party to be charged 
or by his authorized agent. Its object was 
to close the door to the numerous frauds 


FRAUD 


which were ‘believed to be perpetrated, and 
the perjuries which were believed to be com- 
mitted, when such obligations could be en- 
forced upon no other evidence than the mere 
recollection of witnesses. It is more fully 
named as the “statute of frauds and perju- 
ries.” Smith v. Morton, 70 Ok1. 157, 173 P. 520, 
521 ;. Housley v. Strawn Merchandise Co. (Tex. 
Com. App.) 291 S. W. 864, 867; Clay Lumber 
Co. v. Hart’s Branch Coal Co., 174 Mich. 613, 
140 N. W. 912, 914; McAndrew v. Sowell, 100 
Kan. 47, 168 P. 653, 654; George Lawley & 
Son Corp. v. Buff, 230 Mass. 31, 119 N. E. 
186, 187; Turnbow Lumber Co. v. Eastham 
(Tex. Civ. App.) 221 S. W. 667, 668; In re 
Jones’ Ex’r, 121 Misc. Rep. 356, 201 N. Y. 8. 
270, 271; Bryant v. Jones, 183 Ky. 298, 209 
S. W. 30, 33; Taylor v. Harrington, 243 Mass. 
210, 137 N. E. 350, 352; Machinist v. Green, 
79 N. H. 366, 109 A. 45, 46; Umpqua Valley 
Bank of Roseburg v. Wilson, 120 Or. 391, 
252 P. 563, 565; Brewer v. Home Supply Co., 
17 Ala. App. 278, 84 So. 560,:561; Mullin v. 
Nash-El Paso Motor Co. (Tex. Civ. App.) 250 
S. W. 472, 474; Hines v. Roberts Bros., 117 
Kan. 589, 232 P. 1050, 1052; Norman v. Bul- 
lock County Bank, 187 Ala. 33, 65 So. 371, 
872; Garber v. Goldstein, 92 Conn. 226, 102 
A. 808, 606. 


—Pious fraud. A subterfuge or evasion con- 
sidered morally justifiable on account of the 
ends sought to be promoted; particularly ap- 
plied to an evasion or disregard of the laws 
in the interests of religion .or religious in- 
stitutions, such as circumventing the statutes 
of mortmain.. 
FRAUD ORDER. A name given to orders is- 
sued. by the postmaster general, under Rev. 
St. §§ 3929, 4041 (89 USCA §§ 259, 732), for 
prev enting the use of the mails as an agency 
for conducting schemes for obtaining money 
or. property by means of false or fraudulent 
pretences, ete. They are not restricted to 
schemes which lack: all the elements of legiti- 
mate business, but the statute applies “when 
a business, even if otherwise legitimate, is 
systematically and designedly conducted up- 
on the plan of inducing its patrons by means 
of false. representations to part with their 
money in the belief that they are purchasing 
something different from, superior to, and 
worth more than, what is actually sold;” 
Harris v. Rosenberger, 145 Fed. 449, 16 C. C. 
A. 225, 13 L. R. A. (N.: 5.) 762. 

The fraud order is issued to.the post-master 
of the office through which the person affect- 
ed by it:receives' his mail, It forbids the 
pest-master to pay any postal money order to 
the ‘specified. person, and instructs the post- 
master to. return all letters to the senders if. 
practicable, or if not, to the dead letter of- 
fice, stamped in either case with the word 
“fraudulent.” The method of: testing the va- 
lidity of. the fraud. order:is to. apply. to- the 
federal čourt -for an- injunction. to restrain 


ulent concealment,” 
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the postmaster from executing it. The de- 
cision of the postmaster-general is not the ex- 
ercise of a judicial function; if he exceeds 
his jurisdiction, the party injured may have 
relief in equity; Degge v. Hitchcock, 229 U. 
S. 162, 33 Sup, Ct. 639, 57 L. Ed. 1135. 


FRAUDARE. Lat. In the civil law. To de- 
ceive, cheat, or impose upon; to defraud. 


FRAUDULENT. Based on fraud; proceed- 
ing from or characterized by fraud; tainted 
by fraud; done, made, or effected with a pur-, 
pose or design to carry out a fraud. 


FRAUDULENT ALIENATION. In a general 
sense, the transfer of property with an intent 
to defraud creditors; lienors, or others. In a 
particular sense, the act of an administrator 
who wastes the assets of the estate by giving 
them away or selling at a gross undervalue. 
Rhame v. Lewis, 13 Rich. Eq. (S. C.) 269. 


FRAUDULENT ALIENEE. One who know- 
ingly receives from an administrator assets 
of the estate under circumstances which make 
it a fraudulent alienation on the part of the 
administrator. Rhame'y. Lewis, 13 Rich. Eq. 
(S. C.) 269. S 


FRAUDULENT CONCEALMENT. The hid- 
ing or suppression of a material fact or cir- 
cumstance which the party is legally or moral- 
ly bound to disclose. Magee v. Insurance Co., 
92 U. S. 93, 23 L. Ed. 699; Page v. Parker, 
43 N. H. 367, 80 Am. Dec. 172; Jordan v. 
Pickett, 78 Ala. 339; Small v. Graves, 7 Barb. 
(N. Y.) 578. 

Fraudulent concealment justifying a rescis- 
sion of a contract is the intentional conceal- 
ment of some fact known to the party 
charged, which is material for the ‘party in- 
jured to know to prevent being defrauded; the 
concealment of a fact which one is bound to 
disclose being the equivalent of an indirect 
representation that such fact does not exist. 
Long v. Martin (Tex. Civ. App.) 234 8. W. 91, 
94. 

The test of whether failure to disclose ma- 
terial facts constitutes fraud is the existence 
of a duty, legal or equitable, arising from the 
relation of the parties; failure to disclose a 
material fact with intent to mislead or de 
fraud under such circumstances being equiv- 
alent to an actual “fraudulent concealment.” 
Newell Bros. v. Hanson, 97 Vt. 297, 123 A: 
208, 210. ` 

Where the vendor stated that there were 
defects in the title, but that, except for squat- 
ters and prior conveyances, there. were no ob- 
jections to his title, and that so far as he 
knew he had as good title as any one, his con- 
eéalment of the fact that he then Had op- 
tions for the true owners was fraudulent, for 
while a party may remain silent, and not be 
bound to tell the defects in his title, yet if he 
assumes to ‘tell them, and omits a material 
ane, of which he knows, .that: may be “fraud: 
Continental. Coal, Land 
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& Timber. Co. v. Kilpatrick, 172 App. Div. 
541, 158 N. Y. S. 1056, 1058. 

To constitute concealment of a cause of ac- 
tion so as to prevent the running of limita- 
tions, some trick or artifice must be employed 
to prevent inquiry or elude investigation, or 
to mislead and hinder the party who has the 
cause of action from obtaining information, 
and the acts relied on must be of an afirma- 
tive character and fraudulent. Refusal to 
allow insurer to inspect the books of insured 
to ascertain the compeusation paid by insured 
to his employees within the period of the 
policy was not a “fraudulent concealment” 
within the meaning of the law, but a breach 
of contract, and could not affect the running 
of the statute of limitations. Fidelity & Cas- 
ualty Co. of New York v. Jasper Furniture 
Co., 186 Ind. 566, 117 N. E. 258, 259. 


FRAUDULENT CONVEYANCE. A convey- 
ance or transfer of property, the object of 
which is to defraud a creditor, or hinder or 
delay him, or to put such property beyond his 
reach. Seymour v. Wilson, 14 N. Y. 569; 
Lockyer v. De Hart, 6 N. J. Law, 458; Land 
v. Jeffries, 5 Rand. (Va.) 601; Blodgett v. 
Webster, 24 N. H. 103; Creel v. Cloyd, 151 
Ky. 627, 152 S. W. 776, TTT; In re Grocers’ 
Baking Co. (D. C.) 266 F. 900, 909; Johnson 
y. Union Inv. Co., 149 Minn. 106, 182 N. W. 
955, 956; Levy v. Weidhorn (D. C.) 287 F. 
754, 756; Gustlin v. Whitham (D. C.) 292 F. 
782, 791; Surratt v. Eskridge, 131 Va. 325, 
108 S. E. 677, 679; Dean v. Davis, 242 U. 8. 
438, 37 S. Ct. 180, 61 L. Ed. 419. Every trans- 
fer of property or charge thereon made, every 
obligation incurred, and every judicial’ pró- 
ceeding taken with intent to delay or de- 
fraud any creditor or other person of his de- 
mands, is void against all creditors of the 
debtor, and their successors in interest, and 
against any person upon whom the estate of 
the debtor devolves in trust for the benefit 
of others than the debtor. Civ. Code Cal. § 
3439. o 

FRAUDULENT CONVEYANCES, STAT- 
UTES OF, OR AGAINST. The name given 
to two celebrated English statutes, —the stat- 
ute 13 Eliz. c. 5, made perpetual by 29 Eliz. 
c. 5; and the statute 27 Eliz. c. 4, made per- 
petual by 29 Eliz. c. 18. 


FRAUDULENT PREFERENCES. In Eng- 
lish law. Every conveyance or transfer of 
property or charge thereon made, every judg- 
ment made, every obligation incurted, and 
every judicial proceeding taken or suffered 
by any person unable to pay his debts as they 
become due from his own moneys, in favor of 
any creditor, with a view of giving such cred- 
itor a preference over other creditors, shall 
be deemed fraudulent and void if the debtor 
become ‘bankrupt within three months. 32 & 
38 Viet. c. 71, § 92. 


FRAUDULENT REPRESENTATION. A 
false statement, made with knowledge of its 
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falsity, with the intention, to :.persuade: än: 
other or influence his action, and on which 
that other relies and by which he is deceived 
to his prejudice, See Wakefielù Rattan Co. Y, 
Tappan, 70 Hun, 405, 24 N. Y. Supp. 430; 
Montgomery St. Ry. Co. v. Matthews, 77. Ala. 
364, 54 Am. Rep. 60; Righter v. Roller, 31 
Ark. 174; Page v. Parker, 43 N.. H. 363, 80 
Am. Dec. 172; Kurt v. Cox, 101 Kan. 54, 165 
P. 827, 829; Green v. Brown, 100 Conn. 274, 
123 A. 435, 487; Joyce v. McCord; 123 Ark, 
492, 185 S. W. 775, 776; Cotner v. Bangs, 
187 Ark. 394, 209 S. W. 80, 81; Chicago, R. I. 
& P. Ry. Co. v. Cotton, 62 Okl. 168, 162 P. 
763, 764; J. B. Colt Co. v. Freitas, 76 Cal 
App. 278, 244 P. 916, 918; Barthelemy v. 
Foley Elevator Co., 141 Minn. 423, 170 N. W. 
513, 515; Electric Hammer Corporation v. 
Deddens, 206 Ky. 232, 267 S. W. 207, 208; 
Highfill v. Ermence, 73 Colo. 478, 216 P. 533. 


FRAUNC, FRAUNCHE, FRAUNKE. Kee 
Frank. ` 


FRAUNCHISE. L. Fr. A franchise. 


FRAUS. Lat. Fraud. More commonly eall- 
ed, in the civil law, “dolus,” and. “dolus 
malus,” (q. v.) A distinction, however, was 
sometimes made between “fraus? and “dol- 
us; the former being held to be of the most 
extensive import. Calvin. 


FRAUS DANS LOCUM CONTRACTUI. A 
misrepresentation or concealment of some 
fact that is material to the contract, and Had 
the truth regarding which been ‘known the 
contract would not have been made as made, 
is called a “fraud dans locum contractii ;” 
i. e„ a fraud occasioning the contract, or giv- 
ing place or occasion for the contract. ` 


FRAUS LEGIS. Lat. 
Fraud of law; 
Fraudem Legis. 


In the. civil: law. 
fraud upon law.” See Iù 


Fraus est celare fraudem. Itisa fraud to con- 
ceal a fraud. 1 Vern. 240; 1 Story, Fa Jur, 
$§ 389, 390. . oy 

Fraus est odiosa et non præsumenda. Fraud is 
odious, and not to be presumed. Cro. Car. 


Fraus et dolus nemini patrocinari debent. 
Fraud and deceit should defend or excuse 
no man. 3 Coke, 78; Fleta, lib. 1, ¢ 13, $ 
15; Id. lib. 6, c: 6, § 5. 


Fraus et jus nunquam cohabitant. Wing. 680. 
Fraud and justice never dwell. together. 


Fraus latet in generalibus. 
general expressions. 


Fraud lies hid in 


Fraus meretur fraudem. 


Plowd. 100. Fraud 
merits fraud. ` 


FRAXINETUM.: 
wood of ashes; 
Co. Litt. 4b; 


In old English law. A 
a place where ashes grow. 
Shep. Touch. 95... > 


FRAY 
FRAY. See Affray.. 


FRECTUM.. In old English law. Freight. 
Quoad frecium navium suarum, as to the 
freight of his vessels. Blount. 


FREDNITE. In old English law. A liberty 
to hold courts and take up the fines for beat- 
ing and wounding. To be free from fines. 
Cowell. 


FREDSTOLE. Sanctuaries; seats of peace. 


FREDUM. A fine paid for obtaining pardon 
when the peace. had been broken. Spelman; 
Blount. A sum paid the magistrate for pro- 
tection against the right of revenge. 


FREDWIT, or FREDWITE. A liberty to 
hold courts and take up the fines for beating 
and wounding. Jacob, Law Dict. 


FREE. Not subject to legal constraint of an- 
other. y 

Unconstrained; having power to follow the 
dictates of his own will. Not subject to the 
dominion of another. Not compelled to in- 
voluntary servitude. Used in this sense as 
opposed to “slave.” 

Not bound to service for a fixed term of 
years; in distinction to being bound as an 
apprentice, 

Enjoying full civic rights, 

Available to all citizens alike without 
charge; asa free school. 

Available for public. use without charge 
or toll; as a free bridge. 

Not despotic; . assuring liberty; defending 
individual rights against encroachment by 
any person or class; instituted by a free peo- 
ple; said of governments, institutions, ete. 
` Webster. E 

Certain; and also consistent with an honor- 
able degree in life; ag free services, in the 
feudal law. 

Confined to the person possessing, instead 
of being shared with others; as a free 
fishery. 

Not engaged in a war as belligerent or ally; 
neutral; as in the maxim, “Free ships make 
free goods.” 0 


—Freo alms. 
ure. 


The name of a species of ten- 
See Frank-almoigne. 


—Free and clear (and like phrases). The title 
to property is said to be “free and clear” 
when it is not incumbered by any liens; but 
it is said that an agreement to convey land 
“free and clear” is’ satisfied by a conveyance 
passing a good title. Meyer v. Madreperla, 
68 N. J. Law, 258, 53 A. 477, 96-Am. St. Rep. 
536; Smith v. Toth, 61 Ind. App. 42, 111 N. E. 


442, 444; Doonan v. Killilea, 87 Misc. 427, 


149 N. Y. 8.-882, 883; Grisso v.: Milsey, 104 
Oki. 173, 280 P. 883, 889. 


—Free and equal. AS used in-a constitutional 
provision: that ‘election: shall be free and 
equal, the word: “free” means that every one 
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entitled to vote should have a reasonable op- 
portunity to do so, a reasonable manner of 
doing so, etc., and the word “equal” means 
that every vote cast should have its decisive 
effect in the selection or choice to be made 
at the election. McKinney v. Barker, 180 Ky. 
526, 203 S. W. 308, 304, L. R. A. 1918F, P81. 
The term means that the voter shall not be 
physically restrained in the exercise of his 
right of franchise, by either civil or military 
authority, and that every voter shall have the 
same right as every other voter. Winston v. 
Moore, 244 Pa. 447, 91 A. 520, 521, L. R. A. 
1915A, 1190, Ann. Cas. 1915C, 498. A “free 
and equal” election is one at which every per- 
son entitled to vote may do so if he desires, 
although it can hardly be said that, if only a 
few are prevented from voting, the election is 
not free and equal in the constitutional sense. 
Wallbrecht v. Ingram, 164 Ky. 468, 175 8S. W. 
1022, 1026. It is the essence of free elections 
that the right of suffrage be untrammeled and 
unfettered, and that the ballot represent and 
express the electors’ own intelligent judg- 
ment and conscience, and there can be no 
“free election” unless there is freedom of 
opinion. An election to be free must be with- 
out coercion of any description or any de- 
terrent from the elector’s exercise of his free 
will by means of any intimidation or influ- 
ence whatever, although there is no violence 
or physical coercion. Neelley v. Farr, 61 
Colo. 485, 158 P. 458, 467, Ann. Cas. 1918A, 
23. 


—Free-bench. A widow’s dower out of copy- 
holds to which she is entitled by the custom 
of some manors. It is regarded as an ex- 
crescence growing out of the husband’s in- 
terest, and is indeed a continuance of his es- 
tate. Wharton. 


—Free-hord. In old records. An allowance 
of land over and above a certain limit or 
boundary, as so much beyond or without a 
fence. Cowell; Blount. The right of claim- 
ing that quantity. Termes de la Ley. 


—Free borough men. Such great men as did 
not engage, like the frank-pledge men, for 
their decennier. Jacob. 


—Free chapel. In English ecclesiastical law. 
A place of worship, so called because not lia- 
ble to the visitation of the ordinary. It is 
always of royal foundation, or founded at 
least by, private persons to whom the crown 
has granted the privilege. 1 Burn, Ecc. Law, 
298. 


=—Free course. In admiralty law. A vessel 
having the wind from a favorable quarter is 
said to sail on a “free course,” or said to be 
“going free” when she has a fair (following) 
wind and her yards braced in. The Queen 
Elizabeth (D. O.) 100 F. 876. 


—Free ‘éntry, egress, and regress. - An: expres- 
sion used to ‘denote that a person has the 
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right to go on land again and again as often 
as may be reasonably necessary. Thus, in the 
ease of a tenant entitled to emblements. 


—Free fishery. See Fishery. 


—Freoe ice. All ice in navigable streams not 
included within that authorized to be appro- 
priated is sometimes called “free” ice, and 
does not belong to the adjacent riparian own- 
ers, but to the person who first appropriates 
it. Hudson River Ice Co. v. Brady, 158 App. 
Div. 142, 142 N. Y. S. 819, 821. 


—Free law. A term formerly used in Eng- 
land to designate the freedom of civil rights 
enjoyed by freemen. It was liable to for- 
feiture on conviction of treason or an in- 
famous crime. McCafferty v. Guyer, 59 Pa. 
116. 


—Free love. Consorting with opposite sex at 
pleasure without marriage. Robinson v. 
Casey ('Fex. Civ. App.) 272 S. W. 586, 538. 


—Free men. Before the Norman Conquest, a 
free man might be a man of small estate de 
pendent on a lord. Every man, not himself a 
lord, was bound to have a lord or be treated 
as unworthy of a free man’s right. Among 
free men there was a difference in their esti- 
mation for Wergild. See Liber Homo. 


—Free pass. The power of riding over a rail- 
road without payment of the customary fare. 
Coco v. Oden, 148 La. 718, 79 So. 287, 288, 8 
A. L. R. 679: Morris v. West Jersey & S. R. 
Co., 87 N. J. Law, 579, 94 A. 593, 594; Clark 
v. Southern Ry. Co., 69 Ind. App. 697, 119 N. 
E. 539, 541; Tripp v. Michigan Cent. R. Co. 
(©. C. A.) 238 F. 449, 458, L. R. A. 1918A, 
T58. 


—Free schools. Schools open to all persons of 
school age without tuition charge. Segar v. 
Board of Education of School Dist. of the 
City of Rockford, 317 Ill. 418, 148 N. E. 289, 
290. 


—Free services. In feudal and old English 
law. Such feudal services as were not un- 
becoming the character of a soldier cr a free- 
man to perform; as to serve under his lord 
in the wars, to pay a sum of money, and the 
like. 2 Bl. Comm. 60, 61. 


—Free shareholders. The free shareholders of 
a building and loan association are subscrib- 
ers to its capital stock who are not borrow- 
ers from the association. Steinberger v. Inde- 
pendent B. & S. Ass'n, 84 Md. 625, 86 A. 439. 


—Free ships. In international law. Ships ot 
a neutral nation. The phrase “free ships 
shall make free goods” is often inserted in 
treaties, meaning that goods, even though 
belonging to an enemy, shall not be seized or 
confiscated, if found in neutral ships. Wheat, 
Int. Law, 507, et seq. 


—Free socage. See Socage. 
Bu.Law Dict.(3p Ep,)—52 


FREEDOM 


Free tenure. Tenure by free services; free- 
hold tenure. 


—Free time. Period that railroad car may 
remain unloaded before demurrage charges 
begin to accrue. Lehigh Valley R. Co. v. 
Maas & Waldstein Co., 102 N. J. Law, 332, 
181 A. 884; Central of Georgia Ry. Co. v. 
Leverette, 34 Ga. App. 304, 129 S. E. 292, 
293. 


See Warren. 


FREE ON BOARD. A sale of goods “free 
on board” imports that they are to be de- 
livered on board the cars, vessels, etc., witb- 
out expense to the buyer for packing, cartage, 
or other such charges. Batcher v. Ferguson, 
33 Idaho, 639, 198 P. 680, 681, 16 A. L. R. 590. 
In a contract for sale and delivery of goods 
“free on board” vessel, the seller is under no 
obligation to act until the buyer names the 
ship.to which the delivery is to be made. 
Dwight v. Eckert.117 Pa. 508, 12 A. 32. 


—Free warren. 


FREE WHITE PERSONS. “Free white per- 
sons” referred to in Naturalization Act, as 
amended by Act July 14, 1870, has meaning 
naturally given to it when first used in 1 
Stat. 103, c. 3, meaning all persons belonging 
to the European races then commonly counted 
as white, and their descendants, including 
such descendants in other countries to which 
they have emigrated. It includes all Euro- 
pean Jews, more or less intermixed with peo- 
ples of Celtic, Scandinavian, Teutonic, Iber- 
ian, Latin, Greek, and Slavic descent. It in- 
cludes Magyars, Lapps, and Finns, and the 
Basques and Albanians. It includes the mix- 
ed Latin, Celtic-Iberian, and Moorish inhab- 
itants of Spain and- Portugal, the mixed 
Greek, Latin, Phoenician, and North Afri- 
cau inhabitants of Sicily, and the mixed Slav 
and Tarter inhabitants of South Russia. It 
does not mean Caucasian race, Aryan race, 
or Indo-European races, nor the mixed Indo- 
European, Dravidian, Semitic and Mongolian 
peoples who inhabit Persia.’ A Syrian of 
Asiatic birth and descent will not be entitled 
to become a naturalized citizen of the Unit- 
ed States as being a free white person. Ex 
parte Shahid (D. C.) 205 F. 812, 818: Unit- 
ed States v. Cartozian (D. C.) 6 F.2d) 919, 
921; Ex parte Dow (D. C.) 211 F, 486, 487; 
In re En Sk Song (D. C.) 271 F. 28. 


FREEDMAN. In Roman law. One who was 
set free from a state of bondage; an emanci- 
pated slave. The word is used in the same 
sense in the United States, respecting negroes 
who were formerly slaves. Fairfield v. Law- 
son, 50 Conn. 513, 47 Am. Rep. 669; Daven- 
port v. Caldwell, 10 S. C., 383. 


FREEDOM. The state of being free; liber- 
ty; self-determination; absence of restraint; 
the opposite of slavery. 

The power of acting, in the character of a 
moral personality, according. to the dictates 
of the will, without other check, hindrance, 


FREEDOM 


or prohibition than such as may. be imposed 
by just and necessary laws and the duties of 
social life. 

The prevalence, in the government and eon- 
stitution of a country, of such a system of 
laws and institutions as secure civil liberty 
to the individual citizen. 


FREEDOM OF SPEECH AND OF THE 
PRESS. See Liberty. 


FREEDOM OF THE CITY. 


+ 


In English Law 


Immunity from county jurisdiction, and the 
privilege of corporate taxation and self-gov- 
ernment held under a charter from the crown. 
This freedom is enjoyed of right, subject to 
the provision of the charter, and is often 
conferred as an honor on princes and other 
distinguished individuals. The freedom of a 
city carries the parliamentary franchise. 
Encyc. Diet. The rights and privileges pos- 
sessed by the burgesses or freemen of a 
municipal corporation under the old English 
law; now of little importance, and conferred 
chiefly as a mark of honor. See 11 Chic. L. J. 
357. 
` The phrase has no place in American law, 
and as frequently used in addresses of wel- 
come made to organizations visiting an Amer- 
ican city, particularly: by mayors, has no 
meaning whatever except as an expression of 
good will. : 

The form of the grant made by the city 
of New York to Andrew Hamilton of Phila- 
delphia is quoted at large in 13 Law Notes 
150. 


FREEHOLD. An estate in land or other real 
property, of uncertain duration; that is, 
either of inheritance or which may possibly 
last for the life of the tenant at the least, (as 
distinguished from a leasehold ;) and held by 
a free tenure, (as distinguished from copy- 
hold or villeinage.) Nevitt v. Woodburn, 175 
111. 376, 51 N. D. 5938; Railroad Co. v., Hemp- 
hill, 85 Miss, 22; Nellis v. Munson, 108 N. 
Y. 453, 15 N. E. 789; Jones v. Jones, 20 Ga. 
700; Beirl v. Columbia County, 73 Or. 107, 
144 P. 457, 460; Fowler v. Marion & Pitts- 
burg Coal Co., 315 Ill. 312, 146 N. E. 318, 319; 
Church v, Grossi, 124 Misc. 192, 207 N. Y. 8. 
106, 107; Hull v. Ensinger, 257 Ill. 160, 100 
N. E. 513, 515; Rogers v. McAlister, 151 Ky. 
488, 152 S. W. 571, 572; Ralston Steel Car Co. 
v. Ralston, 112 Ohio St. 306, 147 N. E. 513, 
516, 39 A. L. R. 334; Lakeside Irr. Co. v. 
Markham Irr. Co., 116 Tex. 65, 285 8. W. 593, 
596. 


Such an interest in lands of frank-tenement as 
May endure -not only during the owner’s life, but 
which is cast after his death upon the persons who 
successively ` represent him, according to certain 
rules elsewhere explained. Such persons are called 
“heirs,” and he whom they thus represent, the “an- 
Gestor.”:. When the- interest extends: beyond’ the añ- 
cestor’s-life, it is calledia “‘treehold-of. inheritance,’ 


` a vassal or feudal tenant. 
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and, when it only endures for the ancestor’s life, 
it is a freehold not of inheritance. 

An estate to be a freehold must possess these two 
qualities: (1) Immobility, that is, the property 
Must be either land or some interest issuing out of 
or annexed to land; and (2) indeterminate dura- 
tion, for, if the utmost period of time to which an 
estate can endure be fixed and determined, it cannot 
be.a freehold. Wharton. 


Determinable freeholds 


Estates for life, which may determine upon future 
contingencies before the life for which they are 
created expires. As if an estate be granted to a wo- 
man during her widowhood, or to a man until he 
be promoted to a benefice; in these and similar 
cases, whenever the contingency happens,—when the 
widow marries, or when the grantee obtains the 
benefice, —the respective estates are absolutely de- 
termined and gone. Yet, while they subsist, they are 
reckoned estates for life; because they may by pos- 
sibility last for life, if the contingencies upon which 
they are to determine do not sooner happen. 2 Bl. 
Comm. 121 


Freehold in law i 


A freehold which has descended to a man, upon 
which he may enter at pleasure, but which he, has 
not entered on. Termes de.la Lay, 


Freehold tand socteties 


Societies in England designed for the purpose of 
enabling mechanics, artisans, and other working- 
men to purchase at the least possible price a piece 
of freehold land of a sufficient yearly value to en- 
title the owner to the elective franchise for the 
county in which the land is situated. Wharton. 


Freeholder 
A person who possesses a frechold estate. Shive- 
ly v. Lankford, 174 Mo. 535, 74 S. W. 835; Wheldon 
v. Cornett, 4 Neb, (Unof.) 421, 94 N. W. 626; People 


y. Scott, 8 Hun (N. Y.) 567. Statutory meaning not 
infrequently differs from common law meaning of 
the term. Payne v. Fiscal Court of Carlisle Coui- 
ty, 200 Ky. 41, 252 S. W. 127,129; In re Congolida- 
tion of School Dists. in Blue Earth County, 140 
Minn. 475, 168 N. W. 552; Orleans-Kenner Electric 
Ry. Co. v. Christina, 189 La. 470, 71 So. 770, 771; 
Brooks v. MacLean, 95 Neb. 16, 144 N. W. 1067, 1068; 
Dean vy. State, 74 Pla. 277, 77 So. 107, 109; In re Vil- 
lage of Holcomb in Ontario County, 97 Misc. Rep. 
241, 162 N. Y. S. 848, 850; Beirl v. Columbia County, 
73 Or. 107, 144 P..457, 460; Jones v. City of Aurora, 97 
Neb. 825, 151 N. W. 958, 959; People v. Scott, 262 Il, 
91, 104 N. E. 160, 161; Atkins v. Davis (Tex. Civ. 
App.) 291 5. W. 968, 970; Gordon v. White, 33 S. D. 
234, 145 N. W. 439. 


FREEMAN. This word has had various 
meanings at different stages of history.- In 
the Roman law, it denoted one who was either 
born free or emancipated, and was the oppo- 
site of “slave.”. In feudal law, it designated 
an allodial proprietor, as distinguished from 
(And so in Penn- 
sylvania colonial law. . Fry’s Election Case, 
71 Pa. 308, 10 Am. Rep. 698.) In old English 
law, the word described a freeholder or ten- 
ant by free. services; one who was not a yil- 
lein. In modern legal phraseology, it. is the 
appellation of a member of a city or bor- 
ough having the right of suffrage, or a.mem- 
-Bu.Law Dier. (8p Ep.) 
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ber of any municipal corporation invested 
with full civic rights. 

A person in the possession and enjoyment 
of all the civil and political rights accorded to 
the people under a free government. 


FREEMAN’S ROLL. A list of persons admit- 
ted as burgesses or freemen for the purposes 
of the rights reserved by the municipal cor- 
poration act, (5 & 6 Wm. IV. ce. 76.) Distin- 
guished from the Burgess Roll. 3 Steph. 
Comm. 197. The term was used, in early co- 
lonial history, in some of the American colon- 
ies. 


FREIGHT. Freight is properly the price or 
compensation paid for the transportation of 
goods by a carrier, at sea, from port to port, 
But the term is also used to denote the hire 
paid for the carriage of goods on land from 
place to place, (usually by a railroad company, 
not an express company, or on inland 
streams or lakes. The name is also applied 
to the goods or merchandise’transported by 
any of the above means. Brittan v. Barnaby, 
21 How. 533, 16 L. Ed. 177; Huth v. Insur- 
auce Co., 8 Bosw. (N. Y.) 552; Christie v. Da- 
vis Coal Co. (D. C.) 95 F. 888; Hagar v. Don- 
aldson, 154 Pa. 242, 25 A. 824; Paradise v. 
Sun Mut. Ins. Co., 6 La. Ann. 596. 

Property carried is called “freight;” the 
reward, if any, to þe paid for its carriage is 
called “freightage ;” the person who delivers 
the freight to the carrier is called the “con- 
signor ;” and the person to whom it is to be 
delivered is called the “consignee.” Civil 
Code Cal. § 2110; Comp. Laws N. D. 1913, § 
6197 ; Comp. Laws S. D. 1929, § 1119. 


. The term “freight” has several different meanings, 
as the price to be paid for the carriage of goods, 
or for the hire of a vessel under a charter-party 
or otherwise; and sometimes it designates goods 
carried, as "a freight of lime,” or the like. But, as 
a subject of Insurance, it is used in one of the two 
former senses. Lord v. Neptune Ins. Co., 10 Gray 
(Mass.) 109. g 

The sum agreed on for the hire of-a ship, entirely 
or in part, for the carriage of goods from one port 
to another. 13 East, 300. All rewards or compen- 
sation paid for the use.of ships, Giles v. Cynthia, 
1 Pet. Adm, 206, Fed. Cas. No. 5,424, 

Freight is a compensation received for the trans- 
portation of goods and merchandise from port to 
port; and is never claimable by the owner of the 
vessel until the yoyage has been performed and ter- 
minated. Patapsco Ins, Co. y. Bisco, 7 Gil. & J. 
(Md.) 300, 28 Am. Dec. #19, . 


“Dead freight” is money payable by a per- 
son who has chartered a ship and only partly 
loaded her, in respect of the loss of freight 
caused to the ship-owner by the deficiency of 
cargo. L. R. 2 H. L. Se. 128; The Rosemary 
(C. C. A.) 277 F. 674, 678. .. 
FREIGHT BOOKING. The making of spe- 
cific arrangements for the transportation of 
goods by particular vessel in advance of its 
sailing day. Iwai & Co., Limited, v. Hercules 
Powder Co., 134 S. E. 763, 765, 162 Ga. 795, 
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affirming Hercules Powder Co. v. Iwai & Co., 
34 Ga, App. 14, 128 S. E. 774, 776. 


FREIGHT CAR. A railroad car adapted. to 
the transportation from one point to another 
of movable articles of every kind, character, 
and description, and a box car while so used 
is at least temporarily a car carrying freight. 
State v. Jones, 84 W. Va. 85, 99 S. E. 271, 274. 


FREIGHT TRAIN. A train that carries 
freight alone, having a caboose attached for 
use of crew. Arizona Eastern R. Co. v. State, 
29 Ariz. 446, 242 P. 870, 871; Galveston, H. & 
S. A. Ry. Co. v. Tapley (Tex. Civ. App.) 268 
S. W. 491, 492; Mammoth Cave R. Co. v. 
Commonwealth, 176 Ky. 747, 197 8. W. 406, 
407. 


Freight is the mother of wages. 2 Show. 283; 
3 Kent Comm. 196. Where a voyage is bro- 
ken up by vis major, and no freight earned, 
no wages, ceo nomine, are due. 


FREIGHTER. In maritime law. The party 
by whom a vessel is engaged or chartered; 
otherwise called the “charterer.” 2 Steph. 
Comm. 148. In French law, the owner of a 
vessel is called the “freighter” (fréteur); the 
merchant who hires it is called the “affreigh- 
ter” (affréteur), Emerig. Tr. des Ass. ch. 11, 
§ 3. 


FRENCHMAN. In early times, in English 
law, this term was applied to every stranger 
or “outlandish” man. Bract. lib. 3, tr. 2, c. 15. 


FRENDLESMAN. Sax. An outlaw. So call- 
ed because on his outlawry he was denied all 
help of friends after certain days. Cowell; 
Blount. 


FRENDWITE. In old English law. A mulct 
or fine exacted from him who harbored an 
outlawed friend, Cowell; Tomlins. 


FRENETICUS. In old English law. A mad- 
man, or person in a frenzy.. Fleta, lib. 1, c 
36. 


FREOBORGH. A free-surety, or free-pledge.. 
Spelman. See Frank-Pledge. ` 


FREQUENT, v. To visit often; to resort ta 
often or habitually. Green v. State, 109 Ind. 
175, 9 N. E. 781; State v. Ah Sam, 14 Or. 347, 
13 P. 308; State v. Seba (Mo. App.) 200 S. W. 
800; Koehler v. Dubose (Tex. Civ. App.) 200 
S. W. 238, 242; Ex parte Werner, 46 R. I. 1, 
124 A. 195, 196. 


Frequentia actus multum operatur. The fre- 
queney of an act effects much. 4 Coke, 78; 
Wing. Max. p. 719, max. 192.. A continual 
usage is of great effect to establish a right. 


FRERE. Fr. A brother. Frére eyne, elder 


brother. Frère puisne, younger brother. 
Britt. c. 75. 
FRESCA. In old records. 


Fresh water, or 
rain and land flood, o 


FRESH 


FRESH. Immediate: recent: following with- 
out any material interval. 


FRESH DISSEISIN. By the ancient com- 
mon law, where a man had been disseised, he 
was allowed to right himself by force, by 
ejecting the disseisor from the premises, with- 
out resort to law, provided this was done 
forthwith, while the disseisin was fresh, (flag- 
rante disseisina.) Bract. fol. 162b. No par- 
ticular time was limited for doing this, but 
Bracton suggested it should be fifteen days. 
Id. fol. 163. See Britt. ce. 32, 43, 44, 65. 


FRESH FINE. In old English law. A fine 
that had been levied within a year past. St. 
Westm. 2, c. 45; Cowell. 


FRESH FORCE. Force done within forty 
days. Fitzh. Nat. Brev. 7; Old Nat. Brev. 4. 
The heir or reversioner in a case of disseisin 
by fresh force was allowed a remedy in chan- 
cery by bill before the mayor. Cowell. 


FRESH PURSUIT. A pursuit instituted im- 
mediately and with intent to reclaim or re- 
capture, after an animal escaped, a thief fiy- 
ing with stolen goods, etc. People v. Pool, 27 
Cal. 578; White v. State, 70 Miss. 253, 11 So. 
632. 


FRESH SUIT. In old English law. Imme- 
diate and unremitting pursuit of an escaping 
thief. “Such a present and earnest following 
of a robber as never ceases from the time of 
the robbery until apprehension. The party 
. pursuing then had back again his goods, 
which otherwise were forfeited to the crown.” 
Staundef, P. O. lib. 3, ce. 10,12; 1 Bl. Comm. 
297. 


FRESHET. A flood, or overflowing of a riv- 
er, by means of rains or melted snow; an 
inundation. Stover v. Insurance Co., 8 Phila. 
(Pa.) 42; Harris y. Social Mfg. Co., 9 R. I. 
99, 11 Am. Rep. 224. 


FRET. Fr. In French marine law... Freight. 
Ord. Mar. liv. 3, tit. 3. 


FRETER. Fr. In French marine law. To 
freight a ship; to let it. Emerig. Tr. des Ass. 
c. 11, § 3. 


FRETEUR. Fr. In French marine law. 
Freighter. The owner of a ship, who lets it 
to the merchant. Wmerig. Tr. des Ass. c. 11, 


§ 3. 


FRETTUM, FRECTUM. In old English law. 
The freight of a ship; freight money. Cowell. 


FRETUM. - Lat. A strait. 


FRETUM ‘BRITANNICUM. The strait be- 
tween Dover: and Calais. 


FRIARS. An order of religious persons, of 
“whom there were four principal. branches, 
viz.: (1).Minors, Grey Friars, or Franciscans ; 
(2) Augustines; (8) Dominicans,. or.. Black 
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Friars; (4) White Friars, or Carmelites, from 
whom the rest descend. Wharton. 


FRIBURGH.’ (Also, Frithborg, Frithborgh, 
Friborg, Froborg, and Freoburgh,) (Sax.) 
A kind of frank-pledge whereby the principal 
men were bound for themselves and. servants. 
Fleta, lib. 1, cap. 47. Cowell says it is the 
same as frank-pledge. 


FRIBUSCULUM. In the civil law. -A tem- 
porary separation between husband and wife, 
caused by a quarrel or estrangement, but not 
amounting to a divorce, because not’ accom- 
panied with an intention to dissolve the mar- 
riage. 


FRIDBORG, FRITHBORG. 
Cowell. Security for the peace. 


FRIDHBURGUS. In old English law. A 
kind of frank-pledge, by which the lords or 
principal men were made responsible for their 
dependents or servants.. Bract. fol. 1246, 


FRIEND OF THE COURT. 
Curie. 


Frank-pledge. 
Spelman, 


See Amicus 


FRIENDLESS MAN. In old English law. An 
outlaw; so called because he was denied all 
help of friends. Bract. lib. 3, tr. 2, ec. 12. 


FRIENDLY SOCIETIES. In English law. 
Associations supported by subscription, for 
the relief and maintenance of the members, 
or their wives, children, relatives, and nomi- 
nees, in sickness, infancy, advanced age, wid- 
owhood, etc. The statutes regulating these 
societies were consolidated and amended by 
St. 38 & 39 Vict. c 60. Wharton. 


FRIENDLY SUIT. A suit brought by a cred- 
itor in chancery against an executor or ad- 
ministrator, being really a suit by the execu- 
tor or administrator, in the name of a credi- 
tor, against himself, in order to compel the 
creditors to take an equal distribution of the 
assets. 2 Williams, Hix’rs, 1915. : 

Also any suit instituted by agreement be- 
tween the’ parties to obtain the opinion of the 
court upon some doubtful question in which 
they are interested. 


FRIGIDITY. Impotence. Johnson. The 
term in this sense is obsolete. Webster’s New 
Int. Dict. 


FRILINGI. Persons of free descent, or free- 
men born; the middle class of persons among 
the Saxons. Spelman. 


FRISCUS. Fresh uncultivated ground. Mou. 
Angl. t. 2, p. 56. Fresh; not salt. Reg. Orig. 
97. Recent or new. See Fresh, and sub- 


‘titles thereunder. 


FRISK, v. The running of’ hands. rapidly 
over another’s person, as distinguished from 
“search,” which is tọ strip and examine con- 
tents more particularly. :- Kalwin - Business 
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Men’s Ass'n v. McLaughlin, 214 N. Y. S. 99, 
102, 126 Mise. Rep. 698. 


FRITH. Sax. . Peace, security, or protection. 
This word occurs in many compound terms 
used in Anglo-Saxon law. 


FRITHBORG. Frank-pledge. 


FRITHBOTE. A satisfaction or fine, for a 
breach of the peace. 


Cowell. 


FRITHBREACH. The breaking of the peace. 


FRITHGAR. The year of jubilee, or of meet- 
ing fcr peace and friendship. 


FRITHGILDA. Guildhall; a company or 
fraternity for the maintenance of peace and 
Security; also a fine for breach of the peace. 
Jacob. 


FRITHMAN. A member of a company or fra- 
ternity, 


FRITHSOCNE. Surety of defense. Jurisdic- 
tion of the peace. The franchise of preserv- 
ing the peace. Also spelled “frithsoken.” 


FRITHSPLOT. A spot or plot of land, en- 
circling some stone, tree, or well, considered 
sacred, and therefore affording sanctuary to 
criminals. 


FRITHSTOOL. The stool of peace. A stool 
or chair placed in a church or cathedral, and 
‘which was the symbol and place of sanctuary 
to those who fied to it and reached it. 7 


FRIVOLOUS. An answer’ or other plead- 
ing is called “frivolous” when it is clearly in- 
sufficient on its face, and does not controvert 
the material points of the opposite pleading, 
and is presumably interposed for mere pur- 
‘poses of delay or to embarrass the opponent. 
Erwin v. Lowery, 64 N. C. 321; Strong v. 
Sproul, 53 N. Y. 499; Gray v. Gidiere, 4 Strob. 
(S. ©) 442; Peacock v. Williams (C. C.) 110 
E. 916; Segerstrom v. Holland Piano Mfg. 
Co., 160 Minn. 95, 199 N. W. 897, 898; Nolen 
v. State, 48 OkL 594, 150 P. 149, 150; Germain 
v. Harwell; 108 Miss. 396, 66 So. 396, 398; 
Bronzin Holding Co. v. McGee, 166 Minn. 129, 
207 N. W. 199, 200; Cairns v. Lewis, 169 
Minn. 156, 210 N. W. 885, 886; Guaranty 
Trust Co. of South Carolina v. Kibler, 105 S. 
C. 513, 90 §. E. 159, 160; Sculthorpe v. Com- 
monwealth Casualty Co., 98 N. J. Law, 845, 
121 A. 751, 752; In re Beam, 93 N. J. Eq. 593, 
117 A. 613, 614; Milberg v. Keuthe, 98 N. J. 
Law, 779, 121 A. 713, 714. 

° A frivolous demurrer has been defined to 
be one- which is so clearly untenable, or its 
insufficiency so manifest upon a bare inspec- 
tion of the pleadings, that its character may 
be determined without argument or research. 
-Cottrill v. Cramer, 40 Wis. 558. 


Synonyms 


The terms “frivolous” and “sham,” as ap- 
‘plied to pleadings, do not mean the same 


FROM 


thing. A sham plea is good on its face, but 
false in fact; it may, to all appearances, con- 
stitute a perfect defense, but is a pretense 
because false and because not pleaded in good 
faith. A frivolous plea may be perfectly true 
in its allegations, but yet is liable to be strick- 
en out because totally insufficient in sub- 
stance. Andres v. Bandler (Sup.) 56 N. Y. S. 
614; Brown v. Jenison, 1 Code R. N. 8. (N. | 
Y.) 157; Sheets v. Ramer, 125 Minn. 98, 145 
N. W. 787. See, further, Answer. 


FRODMORTEL, or FREOMORTEL. An im- 
munity for committiug manslaughter. Mon. 
Angl. t. 1, p. 173. 


FROM. The legal effect of this word has 
been a fruitful subject of judicial discussion 
resulting in a great diversity of construction 
of the word as used with respect to both time 
and place. Many attempts have been made to 
lay down a general rule to determine wheth- 
er it was to be treated as inclusive or exclu- 
sive of a terminus a quo, whether of time or 
place. Very long ago a critical writer, after 
reviewing the cases up to that date, under- 
took to formulate such a rule thus: From, 
as well in strict grammatical sense, as in the 
ordinary import thereof, when referring to 
a certain point as a terminus a quo, always 
excludes that point; though in vulgar ac- 
ceptation it were capable of being taken in- 
differently, either inclusively or exclusively, 
yet in law it has obtained a certain fixed im- 
port and is always taken as exclusive of the 
terminus a quo. Powell, Powers 449. This 
conclusion states a rule applied in the ma- 
jority of cases, and it was said that the prep- 
ositions “from,” “until,” “between,” gener- 
ally exclude the day to which they relate, but 
the general rule will yield to the intent of 
parties; Kendall v. Kingsley, 120 Mass. 94. 
But the rule has not been unvarying, and 
many courts have not hesitated to follow the 
views of Lord Mansfield, in Cowp. 714 (over- 
ruling his own decision of three years before, 
id. 189), that it is either exclusive or inclu- 
sive according to context and subject-matter, 
and the court will construe it to effectuate 
the intent of parties and not to destroy it. 
Lowman v. Shotkoski, 106 Neb. 540, 184 N. W. 
107, 108; Allen v. Effler, 144 Tenn. 685, 235 S. 
W. 67, 68; Lanham v. McKeel, 47 OKI. 348, 148 
P. 844, 845 ; City of Dubuque v. Dubuque Elec- 
trie Co.. 188 Iowa, 1192, 177 N. W. 700, 705; 
McWilliams v. Comeaux, 135 La. 210, 65 So. 
112; Williams v. Chambers, 85 Ind. App. 404, 
154 N. E. 295; Tull v. Ball, 1832 Ark. 617, 200 
S. W. 988; Zimmerman v. United States (C. 
C. A.) 277 F. 965; Mushel v. Board of Com’rs 
of Benton County, 152 Minn. 266, 188 N. W. 
555, 556; Southern Surety Co. v. Penzel, 164 
Ark. 365, 261 S. W. 920, 922; Penquite v. Gen- 
eral Accident Fire & Life Assur. Corporation, 
121 Kan. 174, 246 P. 498, 500; Martin v. Trav- 
elers’ Ins. Co., 810 Mo. 411, 276 S. W. 380, 
882, 41 A. L. R: 1372; Piatt v. Flaherty, 96 


Kan, 42, 149 P. 734. 


FROM 


As to time, after an examination of authorities, 
Washington, J., laid down what he considered the 
settled principles to be deduced from tbem: (1) 
When time is computed from an act done, the day 
of its performance is included; (2) when the words 
are from the date, if a present interest is to com- 
mence, the day is included, if it is a terminus from 
which to impute time the day is excluded; Pear- 
point v. Graham, 4 Wash. C. C. 240.Fed. Cas. No. 
10,877; where the latter principle was applied to 
a lease, as it was also in Lord Raym. %4; and to 
a bond; Lysle v. Williams, 15 S. & R. (Pa.) 185; 
and the first proposition has been laid down with 
reference to the words “from and after the passage 
of this act;” Arnold v. U. S., 9 Cra. (U. S.) 104, 3 
L Hd, 671; U. S. v. Williams, 1 Paine 261, Fed. 
Cas, No. 16,723; U. S. v. Arnold, 1 Gall. 248, Fed. 
Cas. No, 14,469; contra, Lorent v. Ins. Co., 1 Nott. 
& McC. (S. C.) 505. See U. S. v. Heth, 3 Cra. (U. 
8.) 399, 2 L. Ed. 479. From is generally heid a word 
of exclusion; Wilcox v. Wood, 9 Wend. (N. Y.) 346; 
Oatman v. Walker, 33 Me. 67; Ordway v. Reming- 
ton, 12 R. I. 319, 34 Am. Rep. 646; Atkins v. Sleep- 
er, T Allen (Mass.) 487. But a promise made No- 
vember Ist, 1811, and sued November Ist, 1817, was 
held barred by statute of limitation; Presbrey v. 
Williams, 15 Mass. 198. In many cases it is held to 
be either exclusive or inclusive according to the 
intention of the parties; Deyo v. Bleakley, 24 Barb. 
(N. Y.) 9; Houser v. Reynolds, 2 N. C. 114, 1 Am 
Dec. 551. Where an act was to be done in a given 
number of days from the time of the contract, the 
day on which the contract was made was includ- 
ed; Brown v. Buzan, 24 Ind. 194; but if the con- 
tract merely says in so many days it means so 
many days from the day of date, and that is ex- 
cluded; Blake v. Crowninshield, 9 N. H. 304. A fire 
policy from one given date to another includes the 
last day; whether the first is included was not de- 
cided; L. R. 5 Exch, 296. In most cases when some- 
thing is required to be done in a given time from 
the day on which an event has happened, that day 
is excluded, as in case of proving claims against 


the estate of a decedent or insolvent; Weeks v. 
Hull, 19 Conn. 376, 50 Am. Dec. 249; enrolling deeds, 
after execution; Seawell v. Williams, 5 Hayw. 


(Tenn.) 283; appeal from arbitrators, afterward; 
Browne v. Browne, 3 S. & R. (Pa.) 496; issuing a 
scire facias to revive a judgment, after entry; Ap- 
peal of Green, 6 W, & S. (Pa.) 327: the time an 
execution runs, after its date; Homan v. Liswell, 
6 Cow. (N. Y.) 659; redemption from execution 
sale; id. 518; allowing appeal from a justice; Ex 
parte Dean, 2 Cow. (N. Y.) 605, 14 Am. Dee. 521. 
The principle is thus well expressed. When time 
ls to be computed from a particular day or a par- 
ticular event, as when an act is to be performed 
within a specified period from or after a day named, 
that day is excluded and the last day included; 
Sheets v, Selden, 2 Wall. (U. S.) 177, 17 L.. Ed. 822. 
But it was held that in considering the question of 
barring a writ of error, the day of the decree is 
included ; Chiles v. Smith’s Heirs, 13 B. Monr. (Ky.) 
460. ` 
From the expiration of a policy means from the 
expiration of the time from which the policy was 
effected and not the time at which the risk is ter- 
minated by alienation; Sullivan v. Ing. Co., 2 Mags, 
318. Six months from testator’s death allowed. a 
- legatee to give security not to marry, are exclusive 
of that day; 15 Ves, 248. Where an annuity is giv- 
en, and from and after the payment thereof and 
_ subject thereto, the principal over, the gift over is 
subject to make up. deficiency of income; aliter, if 
‘the gift over weré from and after the dniuitant’s 
death, merely; L. R. 2 Ch. App. 644,’ reversing ZL. 
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R. 4 Eq. 58. From time to time, as applied to the 
payment of expenses or damages caused by build- 
ing a railroad; L. R. 5 Ex. 6; or the appointment, 
by a married woman, of rents and profits; 1 Ves. 
Jr. 189 and note; 3 Bro. C. C. 340; 12 Ves. 501; do 
not require periodical payments or appointments, 
nor restrain the party from a sweeping discharge 
or disposition of the whole subject-matter at once. 
From time to time is not sufficient in a bail bond 
which under the statute should stipulate for ap- 
pearance from term to term; Forbes v. State (Tex.} 
25 S. W. 1072. From day to day, in reference to ad- 
journiments, usually means to the next day but, un- 
der a statute authorizing the adjournment of a sale 
from day to day, a sale is good if made by adjourn- 
ment to a day, certain, which did not immediately 
succeed the first; Burns v. Lyon, 4 Watts (Pa.) 
363. From henceforth in a lease means from the de- 
livery; 5 Co. 1; so also does one from March 25th 
last past (the execution being March 25th); 4 B. & 
C. 272; or one from an impossible date (as Febru- 
ary 30th), or no date, but if it has a sensible date, 
the word date in other parts of it means date, not 
delivery; 4 B. & C. 908. Where authority is given 
to commissioners to build a bridge and then and 
from thenceforth, the county ta be liable, means 
only after the bridge is built; 16 Bast, 305. 
Whenever they are used with respect to places lt 
is said that “from,” “to,” and “at” are taken in- 
clusively accerding to the subject-matter; Union 
Pac. R. Co. v. Hall, 91 U. S. 343, 23 L. Ed. 428 (fix- 
ing the terminus of a railrcad under an act of con- 
gress). From an object to en object in a deed ex- 
cludes the terminus referred to; Bonney v. Morrill, 
52 Me. 252; State v. Bushey, 84 Me. 459, 24 Atl. 940. 
From place to place means from one place in a town 
to another in the same town; Com. v. Inhabitants 
of Cambridge, 7 Mass. 158; Com. v. Waters, 11 Gray 
(Mass.) 81. From æ street means from any part of 
it according to circumstances ; City of Pittsburg v. 
Cluley, 74 Pa. 259. From a town is not always and 
indeed is seldom exclusive of the place named; it 
generally means from some indefinite place withim 
that town; Chesapeake & O. Canal Co. v. Key, $ 
Cra. C. C. 599, 606, Fed. Cas. No, 2,649. Authority 
in a railroad charter to construct a railroad from 
œ city to another point gives power to construct the 
road from any point within tha city; Hazlehurst 
v. Freeman, 52 Ga. 244; Appeal of Western Penn- 
sylvania R. Co., 99 Pa. 155; Tennessee & A, R. Co. 
v. Adams, 3 Head (Tenn.) 596; contra North-East- 
ern R. Co. v. Payne, 8 Rich. L. (S. C.) 177. And see 
Farmers’ Turnpike Road v. Coventry, 10 Johns, (N. 
Y.) 389, where in a similar case “to” was construed 
‘into ;”” and Mohawk Bridge Co. v. R. Co., 6 Paige 
Ch. (N. Y.) 554, where, “at or near” was held equiv- 
alent to “within.” But from a town to another in. 


. an indictment for transportation of liquor does not. 


charge it as done within the town; State v. Bush- 
ey, 84 Me. 459, 24 Atl. 940. To construe reasonably: 
the. expression a road from a village to a creek 
within the same village, in a statute, requires that 
it be taken inclusively; Smith v. Helmer, 7 Barb. 
(N. Y.) 416. Sailing from a port means out of it; 
U. 8. v. La Coste, 2 Mass. 129, Fed, Cas. No, 15,548. 
Descent from a parent cannot be construed to 
mean through a parent, it must be immediate, from 
the person designated; . Gardner v, Collins, 2 Pet. 
(U. iS.) 58, 86, T L. Ed. 347; Case v. Wildridge, 4 
Ind. 51; but the words from the-part of the father 
include a descent, either immediately from the fa- 
ther or from any person in the line of the father; 
Shippen vy. Izard, 1 S & R. (Pa.) 222. 
. The words to be paid for in from sia to eight 
weeks haye no- definite meaning and it was properly 


‘tdft' to the jury to say if the. suit was brought pré- 
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maturely; L. R. 9 ©. P. 20. From the loading in 
& marine policy ordinarily means that’ the risk 
is covered after the goods are on board, but this 
meaning may be qualified by any words in the pol- 
icy indicating a different intention; 16 East 240; 
L. R. 7 Q. B. 580, 702. A contract to deliver from one 
to three thousand bushels gives the seller an op- 
tion to deliver any quantity he chooses within the 
limits named; Small. v. Quincy, 4 Greenl. (Me.) 
497. Appraisers living from one to one and a half 
miles away, in a fairly well settled community, are 
prima fasie from the neighborhood, State v. Jung- 
ling, 116 Mo, 162, 22 S. W. 688. 


FROM ONE PLACE TO ANOTHER. From 
premises owned by one person to premises 
éwned by another person in some legal sub- 
division or from one legal subdivision to an- 
cther. Liquor Transportation Cases, 140 
Tenn. 582, 205 S. W. 423, 426; Ready v. State, 
155 Tenn. 15, 290 S. W. 28, 29; Allen v. State, 
159 Ark. 663, 252 S. W. 899; State v. Knight, 
94 W. Va. 150, 117 8. E. 783, 784; State v. 
White, 111 Kan. 196, 206 P. 903, 904. 


FROM TIME TO TIME. Occasionally, at in- 
tervals, now and then. Spade v. Hawkins, 60 
Ind. App. 388, 110 N. E. 1010, 1012. 

See From. 


FRONT. Forepart, as opposed tu the back 
or rear. State v. Read, 162 Iowa, 572, 144 
N. W. 310, 311; Howland v. Andrus, 81 N. J. 
Bg. 175, 86 A. 391, 398. 


Fronting and Abutting 


As used in statutes relating to assessment 
for improvements. Property between which 
and the improvement there is no intervening 
land; where platted property lies between 
street proposed to be paved and unplatted 
property which abuts platted property, un- 
platted property is not subject to assessment 
as abutting property for any part of cost of 
improvement. City of Wilburton v. McCon- 
nell, 119 Okl. 242, 249 P. 708, 710; Oklahoma 
Ry. Co. v. Severns Paving Co., 67 OKL 206, 
170 P. 216-218, 10 A. L. R. 157; Flynn v. 
Chiappari, 191 Cal, 139, 215 P. 682, 686. 


Front Foot 


~ As used in an act providing that property 
shall be assessed in proportion to the “front 
foot” has been held synonymous with “abut- 
ting foot.” Moberly v. Hogan, 131 Mo. 19, 
32 S. W. 1014. . 


Front-Foot Rule 


` “Pront-foot rule” is one by which cost of 
improvement is to be apportioned among sev- 
‘eral properties in proportion to their front- 
age on improvement and without regard to 
benefits conferred. Davy v. McNeill, 31 N. M. 
7, 240 P. 482, 488. The front-foot rule of ap- 
portionment for assessing a local tax for 
street pavement means this: The total cost of 
the work, including the cost of grading, filling, 
culverts, headers, gutters, curbing, engineer- 
ing, labor, material, etc., is to be divided by 
the total number of square feet of paving done 


FRUCTUS 


under the contract; and the quotient multi- 
plied by one-half of the number of linear feet 
in the width of the pavement opposite the 
property lines, is the basis or rate of assess- 
ment of the property per front foot. City of 
Crowley y. Police Jury of Acadia Parish, 138 
La. 488, 70 So. 487, 488. 


FRONTAGE, FRONTAGER. In English law 
a frontager is a person owning or occupying 
land which abuts on a highway, river, sea- 
shore, or the like. The term is generally used 
with reference to the liability of frontagers on 
streets to contribute towards the expense of 
paving, draining, or other works on the high- 
way carried out by a local authority, in pro- 
portion to the frontage of their respective 
tenements. Sweet. 

The term is also in a similar sense in 
American law, the expense of local improve: 
ments made by municipal corporations (such 
ag paving, curbing, and sewering) being gen- 
erally assessed on abutting property owners 
in proportion to the “frontage” of their lots 
on the street or highway, and an assessment 
so levied being called a “frontage assessment.” 
Neenan v. Smith, 50 Mo. 531; Lyon v. Tona- 
wanda (C. C.) 98 F. 366; City of Ft. Collins 
v. Lee, 72 Colo. 202, 210 P. 322; Haviland y. 
Columbus, 50 Ohio St. 471, 34 N. Ð. 679, and 
Toledo v. Sheill, 53 Ohio St. 447, 42 N. B. 
323, 30 L. R. A. 598, overruled in City of 
Youngstown v. Fishel, 89 Ohio St. 247, 104 N. 
E. 141, 148, 50 L. R. A. (N. 8.) 921, Ann. Cas. 
1915D, 1073; Standard Oil Co. of Indiana v. 
Kamradt, 319 Ill. 51, 149 N. E. 538, 539. 


FRONTIER. In international law. That 
portion of the territory of any country which 
lies close along the border line of another 
country, and so “fronts” or faces it. The 
term means something more than the-bound- 
ary line itself, and includes a tract or strip 
of country, of indefinite extent, contiguous to 
the line. Stoughton v. Mott, 15 Vt. 169. 


FROZEN SNAKE. A term used to impute 
ingratitude and held libelous, the court tak- 
ing judicial notice of its meaning without an 
innuendo. 12 Ad. & El. 624. 


FRUCTUARIUS. Lat. In the civil law. 
One who had the usufruct of a thing; i. e., 
the use of the fruits, profits, or increase, as 
of land or animals. Inst. 2, 1, 36, 38. Brac- 
ton applies it to a lessee, fermor, or farmer of 
land, or one who held lands ad firmam, for 
a farm or term. Bract. fol, 261. 


FRUCTUS. Lat. In the civil law. Fruit, 
fruits; produce; profit or increase; the or- 
ganic productions of a thing. - 

The right to the fruits of a thing belong- 
ing to. another.. 

The compensation which a man receives 
from another for the use or enjoyment of 
a thing, such as interest or rent. : Sce 
Mackeld. Rom. Law, § 167; Inst. 2, 1, 35, 37; 
Dig. 7,1, 33; Id. 5, 3, 29: Id. 22, 1, 34. 


FRUCTUS CIVILES 


FRUCTUS CIVILES. All revenues and tec- 
ompenses which, though not fruits, properly 
speaking, are recognized as such by the law. 
The term includes such things as the rents 
and income of real property, interest on 
money loaned, and annuities. Civ. Code La. 
1900, art. 545. 


FRUCTUS FUNDI. 
yield) of land. 


FRUCTUS INDUSTRIALES. Industrial 
fruits, or fruits of industry. Those fruits of 
a thing, as of land, which are produced by the 
labor and industry of the occupant, as crops 
of grain; as distinguished from such as are 
produced solely by the powers of nature. Em- 
blements are so called in the common law, 
2 Steph. Comm. 258; 1 Chit. Gen. Pr. 92. 
Sparrow v. Pond, 49 Minn. 412, 52 N. W. 36, 
16 L. R. A. 108, 32 Am. St. Rep. 571;.Purner 
v. Piercy, 40 Md. 223, 17 Am, Rep. 591; Smock 
y. Smock, 87 Mo. App. 64; Clark v. Strohbeen, 
190 Iowa, 989, 181 N. W. 430, 433, 18 A. L. R. 
1419; Twin Falls Bank & Trust Có. v. Wein- 
berg, 44 Idaho, 332, 257 P. 31, 33, 54 A. L. R. 
1527. 


FRUCTUS LEGIS. The fruit of the law, i. e. 
execution. 


FRUCTUS NATURALES. Those products 
which are produced by the powers of nature 
alone; as wool, metals, milk, the young of 
animals. Sparrow v. Pond, 49 Minn. 412, 52 
N. W. 36, 16 L. R. A. 103, 32 Am. St. Rep. 571; 
Kiehl y. Holliday, 77 Mont. 451, 251 P. 527, 
528; Clark v. Strohbeen, 190 Iowa, 989, 181 
N. W. 430, 433, 13 A. L. R. 1419. 


The fruits (produce or 


FRUCTUS PECUDUM. The produce or in- 
crease of flocks or herds, f 


FRUCTUS PENDENTES. Hanging fruits; 
those not severed. The fruits united with the 
thing which produces them. These form a 
part of the principal thing. 


Fructus pendentes pars fundi videntur. Hang- 
ing fruits make part of the land. Dig. 6, 1, 
44; 2 Bouv. Inst, no. 1578. 


Fructus perceptos ville non esse constat. 
Gathered fruits do not make a part of the 
farm. Dig. 19, 1, 17, 1; 2 Bouv. Inst. no, 
1578. 


FRUCTUS REI ALIEN. The fruits of an- 
other’s property; fruits taken from another’s 
estate. 


FRUCTUS SEPARATI. Separate fruits; the 
fruits of a thing when they are separated 
from. it.. Dig. 7, 4, 13. 


FRUCTUS: STANTES. Standing fruits; 
those not yet severed from the stalk or stem. 


Fructus augent tiereditatem. The yearly in- 
crease goes to enhance the inheritance. Dig. 
5, 3, 20, & 
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FRUGES. In the civil law. Anything pro- 
duced from vines, underwood, chalk- pits, 
stone-quarries. Dig. 50, 16, 77. 


Grains and leguminous vegetables. In a 
more restricted sense, any esculent growing 
in pods. Vicat, Voc. Jur.; Calvin. 


FRUIT. The produce of a tree or plant which 
contains the seed or is used for food. Klas 
v. Kuehl, 159 Wis. 561, 150 N.:W. 973, 975. 

This term, in legal acceptation, is not con- 
fined to the produce of those trees which in 
popular language are called. “fruit trees,” 
but applies also to the produce of oak, elm, 
and walnut trees, Bullen v; Denning, 5 Barn. 
& C. BAT. 


Civil Fruits 


Civil fruits, in the civil law (fructus 
civiles) are such things as the rents and in-. 
come of real property, the interest on money 
loaned, and annuities. Civ. Code La. art. 
545. 

Fruit Fallen 


The produce of any possession detached 
therefrom, and capable of being enjoyed by 
itself. Thus, a next presentation, when a 
vacancy has occurred, is a fruit fallen from 
the advowson. Wharton. 


Fruits, Fruits of the Land 


In replevy bond granting obligors therein 
sequestered property, “with value of fruits, 
hire, and revenue thereof forthcoming,” the 
term “fruits” includes the natural accession 
to live stock. Southern Surety Co. v. Adams 
(Tex. Civ. App.) 278 S. W. 948, 946. The right 
of a possessor in good faith to reap the benefit 
of the “fruits of the land” until it is claimed 
by its owner does not permit such possessor 
to extract the mineral oil and gas from the 
land and retain the proceeds. Elder v. Eller- 
be, 135 La, 990, 66 So. 387. f 


Fruits Of Crime 


In the law of evidence. Material objects 
acquired by means and in consequence of 
the commission of crime, and sometimes con- 
stituting the subject-matter of the crime 
Burrill, Cire. Ey, 445. 3 Benth. Jud. Ev, 31. 


Natural Fruits 


The produce of the soil, or of fruit-trees, 
bushes, vines, etc., which are edible or other- 
wise useful or serve for the reproduction of . 
their species. The term is used in contradis- 
tinction to “artificial fruits,” i. e., such as 
by metaphor or analogy are likened to the 
fruits of the earth. Of the latter, interest on 
money is an example. See Civ. Code La. art. 
545. 


Frumenta qua sata sunt solo cedere Intelli- 
guntur. Grain which is sown is understood to 
form a part of the soil. Inst. 2,1, 32. 


FRUMENTUM. In. the civil law. ` Grain. 
That which grows in an eár. Dig. 50, 16, 77. 
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FRUMGYLD. Sax. The first payment made 
to the kindred of a slain person in recompense 
_for his murder. Blount. 


FRUMSTOLL. Sax. In Saxon law. A chief 
seat, or mansion house. Cowell. 


FRUSCA TERRA. In old records. Unculti- 
vated and desert ground. 2 Mon. Angl. 327; 
Cowell. 


FRUSSURA. A breaking; plowing. Cowell. 


Frustra agit qui judicium prosequi nequit cum 
effectu. He sues to no purpose who cannot 
prosecute his judgment with effect, [who can- 
uot have the fruits of his judgment.] Fleta, 
lib. 6, c. 37, § 9. 


Frustra [vana] est potentia qu nunquam 
vonit in actum. That power is to no purpose 
which never comes into act, or which is never 
exercised. 2 Coke, 51. 


Frustra expectatur eventus cujus effectus nullus 
sequitur. An event is vainly expected from 
which no effect follows. 


Frustra feruntur leges nisi subditis et obedien- 
tibus. Laws are made to no purpose, except 
for those that are subject and obedient. 
Branch, Princ. 


Frustra fit per plura, quod fieri potest per 
pauciora. That is done to no purpose by many 
things which can be done by fewer. Jenk. 
Cent. p. 68, case 28. The employment of 
more means or instruments for effecting a 
thing than are necessary is to no purpose. 


Frustra legis auxilium invocat [quærit] qui 
in legem committit. He vainly invokes the 
aid of the law who transgresses the law. 
Fleta, lib. 4, c. 2, § 3; 2 Hale, P. C. 386; 
Broom, Max. 279, 297. 


Frustra petis quod mox es restiturus. In vain 
you ask that which you will have immediate- 
ly to restore. 2 Kames, Eq. 104; 5 Man. & 
G. 757. 


Frustra petis quod statim alteri reddere cogeris. 
Jenk. Cent. 256. You ask in vain that which 
you might immediately be compelled to re- 
store to another. 


Frustra probatur quod probatum non relevat. 
That is proved to no purpose which, when 
proved, does not help. Halk. Lat. Max. 50. 


FRUSTRUM TERRA. A piece or parcel of 
land lying by itself. Co. Litt. 5b. 


FRUTECTUM. In old records. A place over- 
grown with shrubs and bushes. Spelman; 
Blount. 


FRUTOS. In Spanish law. Fruits; prod- 
ucts; produce; grains; profits. White, New 
Recop. b. 1, tit. 7, c. 5, § 2. 


FRYMITH. In old English law. The afford- 
ing harbor and enteriainment to any one, 


FUERO: MUNICIPAL 


FRYTHE. Sax. In old. English law.. A 
plain between woods. Co. Litt. 5b. _. at 

‘An arm of the sea, or a strait between two 
lands. Cowell. 


FUAGE, FOUAGE, or FEUAGE. Hearth 
money. A tax laid upon each fire-place or 
hearth, An imposition of a shilling for every 
hearth, levied by Edward III. in the dukedom 
of Aquitaine. Spelman; 1 Bl. Comm. 324. 


FUER. In old English law. Flight. It is of 
two kinds: (1) Fuer in fait, or in facto, where 
a person does apparently and corporally flee; 
(2) fuer in ley, or in lege, when, being called 
in the county court, he does not appear, which 
legal interpretation makes flight. Wharton. 


FUERO. In Spanish law. A law; a code. 

A general usage or custom of a province, 
having the force of law. Strother v. Lucas, 
12 Pet. 446, 9 L. Ed. 1137. Ir contra fuero, 
to violate a received custom. 

A grant of privileges and immunities. Con- 
ceder fueros, to grant exemptions. 

A charter granted to a city or town. Also 
designated as “cartas pueblas.” 

An act of donation made to an individual, 
a church, or convent, on ‘certain conditions. 

A declaration of a magistrate, in relation 
to taxation, fines, etc. ; 

A charter granted by the sovereign, or 
those having authority from him, establish- 
Ing the franchises of towns, cities, etc. 

A place where justice is administered. 

A peculiar forum, before which a party is 
amenable. 

The jurisdiction of a tribunal, which is 
entitled to take cognizance of a cause; as 
fuero ecclesiastico, fuero militar. See Schm, 
Civil Law, Introd. 64. 


FUERO DE CASTILLA. The body of laws 
and customs which formerly governed the 
Castilians. ‘ 


FUERO DE CORREOS Y CAMINOS. A spe- 
cial tribunal taking cognizance of all matters 
relating to the post-office and roads. 


FUERO DE GUERRA. A special tribunal 
taking cognizance of all matters in relation to 
persons serving in the army. 


FUERO DE MARINA. A special tribunal 
taking cognizance of all matters relating to 
the navy and to the persons employed there- 
in. 


FUERO JUZGO. The Forum Judicium; a 
code of laws established in the seventh ¢en- 
tury for the. Visigothic kingdom in Spain. 
Some of its principles and rules are found 
surviving in the modern jurisprudence of that 
country. Schm. Civil- Law, Introd. 28. 


FUERO MUNICIPAL. The body of laws 
granted to a city or town for its government 
and the administration of justice. 


FUERO REAL ° 


FUERO REAL. The title of a code of Span- 
ish law promulgated by Alphonso the Learn- 
ed, (el Sabio,) A. D. 1255. It was the precur- 
sor of the Partidas. Schm. Civil Law, Fn- 
trod. 67. 


FUERO VIEJO. The title of a compilation 
of Spanish law, published about A. D. 992: 
Schm. Civil Law, Introd. 65. 


FUGA CATALLORUM. In old English law. 
A drove of cattle. Blount. 


FUGACIA. A chase. Blount. 


FUGAM FECIT. Lat. He has made flight; 
he ued. A clause inserted in an inquisition, 
in old English law, meaning that a person 
indicted for treason or felony had fled. The 
effect of this is to make the party forfeit his 
goods absolutely, and the profits of his lands 
until he has been pardoned or acquitted. 


FUGATOR, In old English law. A privilege 
to hunt. Blount. 
A driver. Fugatores carrucarum, drivers 


of wagons. Fleta, lib. 2, ¢ 78. 
FUGITATE. In Scotch practice. To outlaw, 
by the sentence of a court; to outlaw for 


non-appearance in a criminal case. 2 Alis. 


Crim. Pr. 350. 


FUGITATION. When a criminal does not 
obey the citation to answer, the court pro- 
nounces sentence of fugitation against him, 
which induces a forfeiture of goods and chat- 
tels to the crown. 


FUGITIVE. One who flees; always used in 
law with the implication of a flight, evasion, 
or escape from some duty or penalty or from 
the consequences of a misdeed. . 


FUGITIVE FROM JUSTICE. A person who, 
having committed a crime, flies from the state 
or country where it was committed, in order 
to evade arrest and escape justice. Roberts 
v. Reilly, 116 U. S. 80, 6 Sup. Ct. 291, 29 L. 
Ed. 541; State v. Hall, 115 N. C. 811, 20 S. E: 
729, 28 L. R. A. 289, 44 Am. St. Rep. 501; 
In re Voorhees, 82 N. J. Law, 150; State v. 
Clough, 71 N. H. 584, 53 Atl. 1086, 67 L. R, A. 
946; People v. Hyatt, 172 N. Y. 176, 64 N. E. 
825, 60 L. R. A. 774, 92 Am. St. Rep. 706; 
State v. Boekenoogen, 140 Minn, 120, 167 N. 
wW. 301, 302; Ex parte McDaniel, 76 Tex. Cr. 
R. 184, 173 S. W. 1018, 1019, Ann. Cas. 1917B, 
835; State v. Broom, 121 Or. 202, 253 P. 1044, 
1045; In re Whittington, 34 Cal. App. 344, 
167 P. 404, 405 (one extradited to another 
state with consent of authorities to answer 
there for crime); Ex parte Quint, 54 N. D. 
515, 200 N. W. 1006, 1007; People ex rel. 
Plumley v. Higgins, 109 Misc. Rep. 328, 178 
N. Y. S. 728, 733. 

To be regarded as a “fugitive from justice,” 
it is not necessary that. one shall have. left 
the state for the very purpose of avoiding 


prosecution; it being sufficient that, having 


-Ex parte Baker, 83 Okl. Cr. 
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committed there an act. constituting a crime, 
he afterwards has departed from its jurisdic- 
tion, and when sought to be prosecuted is 
found in another state. Hogan v. O'Neill, 255 
U. §. 52, 41 S. Ct. 222, 65 L. Ed. 497; Ex 
parte Finch, 106 Neb. 45, 182 N. W, 565; 
People ex rel. Gottschalk v. Brown, 237 N., Y. 
483, 143 N. E. 653, 654, 32 A. L. R. 1164, re- 
versing Id., 207 App. Div. 695, 201 N. Y. S. 
862, 864; Ex parte Henke, 172 Wis. 36, 177 
N. W. 880, 881, 18 A. L. R. 409; Ex parte 
Duddy, 219 Mass. 548, 107 N. E. 364; Ex 
parte Thurber, 37 Cal. App. 571, 174 P. 112; 
413, 244 P. 459, 
460; In re Gundy, 80 Okl. Cr. 390, 236 P. 
440, 442; Kuney v. State, 88 Fla. 354, 102 So. 
547, 549; Seely v. Beardsley, 194 Iowa, 363, 
190 N. W. 498, 500; Cockburn v. Willman, 301 
Mo. 575, 257 S. W. 458, 460; State v. Doeppe, 
97 W. Va. 208, 124 S. E. 667, 668; Ex parte 
Galbreath, 24 N. D. 582, 189 N. W. 1050, 1051 ; 
State v. Hayes, 162 La. 917, 111 So. 327, 329 
(one who did not flee), 


FUGITIVE OFFENDERS. In English law. 
Where a person accused of any offense pun- 
ishable by imprisoument, with hard labor for 
twelve months or more, has left that part of 
his majesty’s dominions where the offense is 
alleged to have been committed, he is liable, 
if found in any other part of his majesty’s 
dominions, to be apprehended and returned in 
manner provided by the fugitive offenders” 
act, 1881, to the part from which he is a fugi- 
tive. Wharton. 


FUGITIVE SLAVE. One who, held in bond- 
age, flees from his master’s power. 


FUGITIVE SLAVE LAW. An act of congress 
passed in 1798 (and also one enacted in 1850) 
providing for the surrender and deportation 
of slaves who escaped from their masters and 
fied into the territory of another state, gen- 
erally a “free” state. . 


FUGITIVE’S GOODS. Under the old Eng- 
lish Law, where a man fled for felony, and 
escaped, his own goods were not forfeited as 
bona fugitivorum until it was found by pro- 
ceedings of record (e. g. before the coroner in 
the case of death) that he fled for the felony. 
Foxley’s Case, 5 Co. 109 a. 


FUGITIVUS. In the civil law. A fugitive; 
a runaway slave. Dig. 11,4; Cod. 6,1. See 
the various definitions-of this word in Dig. 
21, 1, 17. 


FUGUES. Fr. In medical jurisprudence. 
Ambulatory automatism. See Automatismi. 


FULL. Ample; complete; perfect; mature; 
not wanting in any essential quality. Mobile 
School Com’rs v. Putnam, 44 Ala. 587; Reed 
v. Hazleton, 37 Kan. 321, 15 Pac. 177; Quina 
v. Donovan, 85 Ill. 195; Nelson v. Hall, 73 
Fla. 810, 74 So. 877, 879; McCrary v. Me 
Crary (Tex, Civ. App.).230 S. W. 187, 207. 
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FULL AGE. The age of legal majority, 
twenty-one years at common law, twenty-five 
in the civil law. 1 Bl. Comm. 463; Inst. 1, 
23, pr. 


FULL ANSWER. In pleading. A complete 
and meritorious answer; one not wanting in 
any essential requisite. Bentley v. Cleave- 
land, 22 Ala. 817; Durham v. Moore, 48 Kan. 
185, 29 Pac, 472; Wyatt v. Collins, 105 Kan. 
182, 180 P. 789, 790. 


FULL BLOOD. A term of relation, denoting 
descent from the same couple. Brothers and 
sisters of full blood are those who are born 
of the same father and mother, or, as Jus- 
tinian callis them, “ex utroque parente con- 
juncti.” Nov. 118, cc. 2, 3; Mackeld. Rom. 
Law, § 145. The more usual term in modern 
law is “whole blood,” (q. v.) 


FULL COPY. In equity practice. A com- 
plete and unabbreviated transcript of a bill 
or other pleading, with all indorsements, and 
-including a copy of all exhibits. Finley v. 
Hunter, 2 Strob. Eq. (S. C.) 210, note. 


FULL COURT. In practice. A court in bane. 
A court duly organized with all the judges 
present. 


FULL COVENANTS. See Covenant, 


FULL DEFENSE. In pleading. The formula 
of defense in a plea, stated at length and with- 
out abbreviation, thus: “And the said C. D., 
by E. F., his attorney, comes and defends the 
force (or wrong) and injury when and where 
it shall behoove him, and the damages, and 
whatsoever else he ought to defend, and 
Says,’ ete. Steph. Pl p. 481. 


FULL FAITH AND CREDIT. In the con- 
stitutional provision that full faith and credit 
shall be given in each state to the public acts, 
records, and judicial proceedings of every oth- 
er state, this phrase means that a judgment 
or record shall have the same faith, credit; 
conclusive effect, and obligatory force in other 
states as it has by law or usage in the state 
from whence taken. Christmas v. Russell, 5 
Wall. 302, 18 L. Ed. 475; McElmoyle v. Cohen, 
18 Pet. 326, 10 L. Ed. 177; Gibbons v. Living- 
ston, 6 N. J. Law, 275; Brengle v. McClellan, 
7 Gill & J. (Md.) 438; Putnam & Norman ~F. 
Conner, 144 La. 231, 80 So. 265, 267; Gund- 
lach v. Park, 140 Minn, 78, 167 N. W. 302, 
303; Foster Milburn Co. v. Chinn (C. C. A.) 
202 F. 175, 177; Pennsylvania Fire Ins. Co. 
of Philadelphia v. Gold Issue Min. & Mill. Co., 
243 U. S. 93, 37 S. Ct. 344, 61 L. Ed. 610; 
Detroit & Cleveland Nav. Co. v. Hade, 106 
Ohio St. 464, 140 N. E. 180, 182. 


FULL HEARING. One in which ample op- 
portunity is afforded to all parties to make, 
by evidence and argument, a showing fairly 
adequate to establish the propriety or im- 
propriety from the standpoint of justice and 


FUNCTION 


law of the step asked to be taken. Akron, 
C. & Y. Ry. Co. v. U. S., 261 U. S. 184, 43 5. 
Ct. 270, 67 L. Ed. 605; State v. Howse, 132 
Tenn. 452, 178 S. W. 1110, 1111; State v. 


- Hunt, 137 Tenn. 243, 192 S.-W. 931, 932. 


FULL INDORSEMENT. See Indorsement. 


FULL SURISDICTION. Complete jurisdic- 
tion over a given subject-matter or class of 
actions (as, in equity} without any excep- 
tions or reservations. Bank of Mississippi V. 
Duncan, 52 Miss. 740. 


FULL LIFE. 
Full Life. 


Life in fact and in law. See In 


FULL-PAID STOCK. Stock on which no fur- 
ther payments can be demanded by the issu- 
ing company. Middleton v. Wooster, 184 App. 
Diy. 165, 171 N. Y. 8. 593, 595. 


FULL PARTICULARS. Where contract of 
insurance requires giving “full particulars” of 
an accident ag a condition precedent to liabil- 
ity, unnecessary details are not required, but 
only such as enables insurer to determine, 
whether a claim was likely to be made, and 
the insured was not required to make an ex- 
haustive investigation of all the attendant 
circumstances or decide what the facts were 
on conflicting evidence. Silberstein v. Veller- 
man, 241 Mass. 80, 134 N. E, 395, 397. 


FULL POWERS. A document issued by the 
government of a state empowering its diplo- 
matic agent to conduct special business with 
a foreign government. 


FULL PROOF. In the civil law. Proof by 
two witnesses, or a public instrument. Halli- 
fax, Civil Law, b. 3, c. 9, nn. 25, 30; 3 BL 
Comm. 870. Evidence whico satisfies the 
minds of the jury of the truth of the fact in 
dispute, to the entire exclusion of every 
reasonable doubt. Kane v. Hibernia Mut. F. 
Ins. Co., 38 N. J. Law, 450, 20 Am. Rep, 409. 


FULL RIGHT. The union of a good title 
with actual possession. i 


FULLUM AQUA. A feam, or stream of wa- 
ter. Blount, 


FULLY ADMINISTERED. The English 
equivalent of the Latin phrase “plene admin- 
istravit ;’ being a plea by an executor or ad- 
ministrator that he has completely and legal- 
ly disposed of all the assets of the estate, 
and has nothing left out of which a new claim 
could be satisfied. See Ryans v. Boogher, 
169 Mo. 678, 69 S. W. 1048. 


FUMAGE. 
fuage, or smoke farthings. 
See Fuage. 


FUNCTION. Office; duty; fulfillment of a 
definite end or set of ends by the correct ad- 
justment of means. The occupation of an 
office. By the performance of its duties, the 


In old English law. The same as 
1 Bl. Comm. 324. 


FUNCTIONAL DISEASE 


officer is said to fill his function. Dig. 32, 
65, 1. See State v. Hyde, 121 Ind. 20, 22 N. E. 
644. 


FUNCTIONAL DISEASE. In medical juris- 
prudence, One which prevents, obstructs, or 
interferes with the due performance of its 
special functions by any organ of the body, 
without anatcmical defect or abnormality in 
the organ itself. See Higbee v. Guardian 
Mut. L. Ins. Co., 66 Barb. (N. Y.) 472. Dis- 
tinguished from “organic” disease, which is 
due to some injury to, or lesion or malforma- 
tion in, the organ in question. 


FUNCTIONARY. A public officer or em- 
ployee. An officer of a private corporation 
is also sometimes so called. 


FUNCTUS OFFICIO. Lat. Having fulfilled 
the function, discharged the office, or accom- 
plished the purpose, and therefore of no fur- 
ther force or authority. Applied to an officer 
whose term has expired, and who has conse- 
quently no further official authority; and 
also to an instrument, power, agéncy, etc., 
which has fulfilled the purpose of its creation, 
and is therefore of no further virtue or ef- 
fect. Blanton Banking Co, v. Taliaferro (Tex, 
Civ. App.) 262 S. W. 196. 


FUND, v. To capitalize with a view to the 
production of interest. Stephen v. Milnor, 
24 N. J. Eq. 376. Also, to put into the form 
of bonds, stocks, or other securities, bearing 
regular interest, and to provide or appropriate 
a fund or permanent revenue for the payment 
thereof. Merrill v. Monticello (C. C.) 22 F. 
596. City of Long Beach v. Lisenby, 180 Cal, 
52, 179 P. 198, 201, 


Funded debt 


To fund a debt is to pledge a specific fund to keep 
down the interest and reduce the principal. The 
term “fund” was originally applied to a portion of 
the national revenue set apart or pledged to the 
payment of a particular debt. Hence, as applied to 
the pecuniary obligations of states or municipal cor- 
poraticns, a funded debt is one for the payment of 
which (interest and principal) some fund is appro- 
priated, either specifically, or by provision made for 
future taxation and the quasi pledging in advance 

‘of the public revenue. Ketchum v. Bufalo, 14 N. Y. 
356; People v. Carpenter, 31 App. Diy. 603, 52 N. 
Y. Supp. 781. As applied to the financial manage- 
ment of corporations (and sometimes of estates in 
course of administration or properties under re- 
ceivership) funding means the borrowing of a suffi- 
cient sum of money to discharge a variety of float- 
ing or unsecured debts, or debts evidenced by notes 
or secured by bonds but maturing within a short 
time, and creating a new debt in tieu thereof, se- 
cured by a general mortgage, a series of bonds, or 
an issue of stock, generally maturing at a more re- 
mote period, and often at a lower rate of interest. 
The new debt thus substituted for the pre-existing 
debts is called the “funded debt.” See Ketchum Y., 
Buffalo, 14 N. Y. 356; People v. Carpenter, 31 App. 
Div. 603, 52 N. Y. B. 781; Lawrey Y, Sterling, 41 
Or, 518, 69 P., 460. This term is very seldom applied 
to the debts of a private: individual; but when: so 
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used it must be understood as referring to a debt 
embodied in securities cf a permanent character 
and to the payment of which certain property has 
been applied cr pledged. Wells v, Wells (Super. 
N. Y.) 24 N. Y. S. 874. 


Funding system 
The practice of borrowing money to defray the 
expenses of government, and creating a ‘sinking 
fund,” designed to keep down interest, and to effect ` 
the gradual reduction of the principal debt. Merril! 
v. Monticello (C. C.) 22 F. 696. 


FUND, n. A sum of money set apart for a 
specific purpose, or available for the payment 
of debts or claims, 


In its narrower and more usual sense, “fund” 
signifies “capital,” as cpposed to “interest” or “in- 
come; as where we speak of a corporation fund- 
ing the arrears of interest due on its bonds, or the 
like, meaning that the interest is capitalized and 
made to bear interest in its turn until it is repaid, 
Sweet. > 


In the plural, this word has a variety of 
slightly different meanings, as follows: 


I. Money in hand; assets; cash; money 
available for the payment of a debt, legacy, 
ete. Galena Ins. Co. v. Kupfer, 28 Ill. 335, 81 
Am. Dec, 284; United States v. Jenks (D. C.) 
264 F. 697, 698; Wherrell v. U. S. (C. ©. A.) 
18 F.(2d) 532, 533; Federal Reserve Bank 
of St. Louis v. Quigley (Mo. App.) 284 S. W. 
164, 166; National Surety Co. v: Williams, 
74 Fla. 446, 77 So. 212, 221; Bishop v. United 
States (C. C. A.) 16 F.(2d). 406, 408; Johnson 
v. State, 37 Ga. App. 129, 189 S. E. 118, 119. 

2. The proceeds of sales of real and per- 
sonal estate, or the proceeds of any other as- 
sets converted into money. Doane v. Insur- 
ance Co., 43 N. J. Eq. 533, 11 A. 739; Kratz 
v. Slaughter’s Ex’rs, 185 Ky. 256, 214 S. W. 
878, 880; In re Arnolt’s Estate, 127 Misc. 
Rep. 579, 217 N, Y. S. 323, 327; Illinois Chris- 
tian Missionary Soc. v. American Christian 
Missionary Soe., 277 IN. 193, 115 N. E. 118, 
120, 

3. Corporate stocks or government securi- 
ties; in this sense usually spoken of as the 
“funds.” 

4. Assets, securities, bonds, or revenue of a 
state or goverument appropriated for the dis- 
charge of its debts. State v. Hudson, 93 W. 
Va. 435, 117 S. B. 122, 126; Broadway Bank 
of St. Louis, Mo., v. McGee Creek Levee & 
Drainage Dist., 292 Ill. 560, 127 N. E. 165, 166; 
State v. Board of Education of Sharples Vil- 
lage School Dist., 114 Ohio St, 602, 151 N. E. 
669, 670. 


in General 


—Current funds. Current money, whatever is 
receivable and current by law as money. Hen- 
derson v. Farmers’ Sav. Bank of Harper, 199- 
Iowa, 496, 202 N. W. 259, 261; Feder v, El- 
liott, 198 Iowa, 447, 199 N. W. 288, 289, 36 A. 

L.: R. 13853; Lancaster County Y. State, 97 
Neb, 95, 149 N. W. 3381, 332. 
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—General fund.” This phrase, in New York, 
is a collective designation of all the assets of 
the state which furnish the means for the 
support of government and for defraying the 
discretionary appropriations of the legisla- 
ture. People v. Orange County Sup’rs, 27 
Barb. (N. Y.) 575, 588. It has also been used 
in Delaware in the messages of the governor 
and other state papers to distinguish such 
funds as are available in the hands of. the 
state treasurer for general purposes from as- 
sets of a special character, such as the school 
fund. 


—General revenue fund. As used in connection 
with municipal finances, the usual, ordinary, 
running, and incidental expenses of a munici- 
pality. Atchison, T. & S. F. Ry. Co. v. City 
of Topeka, 95 Kan. 747, 149 P. 697. 


—No funds. This term denotes a lack of as- 
sets or money for a specific use. It is the re- 
turn made by a bank to a check drawn upon 
it by a person who has no deposit to his cred- 
it there; also by an executor, trustee, etc., 
who has no assets for the specific purpose. 


—Public funds. An untechnical name for (1) 
the revenue or money of a government, state, 
or municipal corporation; (2) the bonds, 
stocks, or other securities of a national or 
state government. Money, warrants, or bonds, 
or other paper having a money value, and be- 
longing to the state, or to any county, city, 
incorporated town or school district. Craw- 
ford & Moses’ Dig. (Ark.) § 2885; Bank of 
Blytheville vy., State, 148 Ark. 504, 230 S. W. 
550, 558. The term applies to funds of every 
political subdivision of state wherein taxes 
are levied for public purposes. Atna Casualty 
& Surety Co. v. Bramwell (D. ©.) 12 F.(2d) 
307, 309. ` 


—Revolving fund. Usually, a renewable credit 
over a defined period. In simple parlance it 
relates usually to a situation where a banker 
or merchant extends credit for a certain 
amount which can be paid off from time to 
time and then credit is again given not to ex- 
ceed the same amount. It may also mean a 
fund, which, when reduced, is replenished 
by new funds from specified sources. U.S. v. 
Butterworth-Judson Corporation (C. ©. A.) 297 
F. 971, 979. 


—Sinking fund. The aggregate of sums of 
money (as those arising from particular taxes 
or sources of revenue) set apart and invested, 
usually at fixed intervals, for the extinguish- 
ment of the debt of a government or corpo- 
ration, by the accumulation of interest. Elser 
v. Ft. Worth (Tex. Civ. App.) 27 S. W. 740; 
Brooke v. Philadelphia, 162 Pa. 123, 29 A. 
887, 24 L. R. A. 781. A fund arising from 
particular taxes, imposts, or duties, which is 
appropriated towards the payment of the in- 
terest due on a public loan and for the grad- 
ual payment of the principal. This definition 
was quoted and approved in Union Pac, R. Co. 


FUNGIBLE THINGS 


v. Buffalo Co., 9 Neb. 453,4 N, W. 585. See, 
also, Sidney Spitzer & Co. v. Commissioners 
of Franklin County, 188 N. C. 30, 123 8. E. 
636, 639. A fund created for extinguishing 
or paying a funded debt. Ketchum v. Buifalo, 
14 N. Y. 379, cited in Chicago & I. R. Co. v. 
Pyne (C. C.) 30 F. 89. 


—Sinking fund tax. A tax raised to be applied 
to the payment of interest on, and principal 
of public loan. Sidney Spitzer & Co. v. Com- 
missioners of Franklin County, 188 N. C. 30, 
123 S. E. 636, 639; Union Pac. R. Co. v. York 
County, 10 Neb. 612, 7 N. W. 270. l 


FUNDAMENTAL ERROR. See Error. 


FUNDAMENTAL LAW. The law which de 
termines the constitution of government in a 


_ State, and prescribes and regulates the man- 


ner of its exercise; 
State ; 


the organic law of a 
the constitution. 


FUNDAMUS. We found. One of the words 
by which a corporation may be created in 
England. 1 Bl. Comm. 473; 3 Steph. Comm. 
173. 


FUNDATIO. Lat. A founding or fcundation. 
Particularly applied to the creation and en- 
dowment of corporations. As applied to elee- 
mosynary corporations such as colleges and 
hospitals, it is said that “fundatio incipiens” 
is the incorporation or grant of corporate 
powers, while “fundatio perficiens” is the en- 
dowment or grant or gift of funds or rev- 
enues. Dartmouth College v. Woodward, 4 
Wheat. 667, 4 L. Ed. 629. 


FUNDATOR. A founder, (g. v.) 


FUNDI PATRIMONIALES. Lands of inher- 
itance. 


FUNDI PUBLICI. Public lands. 
FUNDITORES. Pioneers. Jacob. 


FUNDUS. In the civil and old English law. 
Land; land or ground generally; land, with- 
out considering its specific use; land, includ- 
ing buildings generally; a farm. 


FUNERAL EXPENSES. Money expended in 
procuring the interment, cremation, or other 
disposition of a corpse, including suitable 
monument, perpetual care of burial lot and 
entertainment of those participating in wake. 
Gooch v. Beasley, 187 Tenn. 407, 193 S. W. 
132, 138; Nelson v. Schoonover, 89 Kan. 388, 
181 P. 147, 149; In re Borchardt’s Will, 184 
Wis. 561, 200 N. W. 461, 464; Osters Ex’r 
v. Ohlman, 187 Ky. 341, 219 S. W. 187, 190; 
In re Gilchrist’s Estate (N. J. Prerog.) 128 A. 
876. 


FUNGIBLE THINGS. Movable goods which 
may be estimated and replaced according to 
weight, measure, and number. Things be- 
longing to a class, which do not have to be 
dealt with in specie. Standard Bank of Can- 


FUNGIBLE THINGS 


ada v. Lowman (D. ©.) 1 F.(2d) 935, 940; Ed- 
wards v. Cleveland Mill & Power Co., 193 N. 
©. 780, 188 S. E. 131, 134, 53 A. L. R. 1404. 


Those things one specimen of which is as good 
as another, as is the case with half-crowns, or 
pounds of rice of the same quality. Horses, slaves, 
and so forth, are non-fungible things, because they 
differ individually in value, and cannot be ex- 
changed indifferentiy one for another. Holl. Jur. 
88. 

Where a thing which is the subject of an obliga- 
tion (which one man is bound to deliver to another) 
must be delivered in specie, the thing is not fungi- 
ble; that very individual thing, and not another 
thing of the same or another class, in lieu of lt, 
must be delivered. Where the subject of the obli- 
gation is a thing of a given class, the thing is said 
to be fungible; 4% e., the delivery of any object 
which answers to the generic description will sat- 
isfy the terms of the obligation. Aust. Jur. 483, 484. 


FUNGIBILES RES. Lat. In the civil law. 
Fungible things. See that title. 


FUR. Lat. A thief. One who stole secret- 
ly or without force or weapons, as opposed to 
robber. 


FUR MANIFESTUS. In the civil law. A 
manifest thief. A thief who is taken in the 
very act of stealing. 


FURANDI ANIMUS. Lat. An intention of 
stealing. 
FURCA. In old English law. A fork. A 


gallows or gibbet. Bract. fol. 56. 


FURCA ET FLAGELLUM. Gallows and 
whip. Tenure ad furcam et flagellum, tenure 
by gallows and whip. The meanest of ser- 
vile tenures, where the bondman was at the 
disposal of his lord for life aud limb. Cowell. 


FURCA ET FOSSA. Gallows and pit, or pit 
and gallows. A term used in ancient charters 
to signify a jurisdiction of punishing thieves, 
viz., men by hanging, women by drowning. 
Spelman; Cowell. 


FURIGELDUM. A 


fine or mulct paid for 
theft. ` ; 


Furiosi nulla voluntas est. A madman has no 
will. Dig. 50, 17, 40; Broom, Max. 314, 


FURIOSITY. In Scotch law, Madness, as 
distinguished from fatuity or idiocy. 


FURIOSUS. Lat. 
man; a lunatic. 


An insane man; a mad- 


Furiosus absentis loco est. A madman is the 
same with an absent person, [that is, his 
presence is of no effect} Dig. 50, 17, 24, 1. 


Furiosus nullum negotium contrahere potest. 
A madman can contract nothing, [can make n 
contract]. Dig. 50, 17, 5. : 


Furiosus solo furore punitur, A madman is 
punished by his madness alone; that is, he 
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is not answerable or punishable for his ac- 
tions. Co. Litt. 247b; 4 Bl Comm. 24, 396; 
Broom, Max. 15. 


Furiosus stipulare non potest nec aliquid ne- 
gotium agere, qui non intelligit quid agit. 4 
Coke, 126. A madman who knows not what 
he does cannot make a bargain, nor transact 
any business. 


FURLINGUS. A furlong, or a furrow one- 
eighth part of a mile long. Co. Litt. 5b. 


FURLONG. A measure of length, being for- 
ty poles, or one-eighth of a mile. 


FURLOUGH. Leave of absence; especially, 
leave given to a military or naval officer, or 
soldier or seaman, to be absent from service 
for a certain time. Also the document grant- 
ing leave of absence. 


“Furlough,” as a noun, means ‘“‘(1) Leave of ab- 
sence; esp., leave given to a soldier or, sometimes, 
a government official or employé, to be absent from 
the service for a certain time; also, the document 
granting the leave of absence. In the United States 
army furloughs are given only to enlisted men, 
officers being given leaves of absence. In the Unit- 
ed States navy furlough is an extended leave of ab- 
sence, or a suspension from duty by an executive 
order, on half leave-of-absence pay, given only to 
an officer. (2) A permit or passport.” As a trans- 
itive verb, it means “to grant a furlough to; broad- 
ly, to allow leave of absence to.” Ex parte Roach 
(D. C.) 244 F. 625, 628. ` 


FURNAGE. See Fornagium; Four. 


FURNISH. To supply; provide; provide for 
use; deliver, whether gratuitously or other- 
wise. Delp v. Brewing Co., 123 Pa. 42,.15 A. 
871; Wyatt v. Larimer & W. Irr. Co., 1 Colo. 
App. 480, 29 P. 906. As used in the- liquor. 
laws, “furnish” means to provide in any way, 
and includes giving as well as selling. State 
v. Freeman, 27 Vt. 520: State v. Tague, 76 
Vt. 118, 56 A. 585; Rhodes v. State, 30 OKI. 
Or. 2, 234 P. 645, 647; State v. Whipple, 143 
Minn. 408, 173 N. W. 801, 802; Wright v. Weil 
Bros. & Co., 75 Ind. App. 497, 130 N. E. 878, 
879; Alaska Fishermen’s Packing Co. v. Chin 
Quong (C. Ci A.) 202 F. 707, 710; Georgia 
Lumber Co. v. Harrison Const. Co., 108 W. 
Va. 1, 136 S. E. 399; People v. Hill, 20 Cal. 
App. 407, 129 P. 475, 476; People v. Epperson, 
88 Cal. App. 486, 176 P. 702, 708; Giant Port- 
land Cement Co. v. State, 232 N. Y. 395, 134 
N. E. 322, 324; Standard Sand & Gravel Co. 
v. McClay, 191 N. C. 313, 181 8S. E. 754, 756; 
State v. Arnold, 190 Wis. 602, 209 N. W. 601, 
602; Hubbard v. State, 196 Ind. 187, 147 N. E. 
328, 325; Creel v. U. S. (C. ©. A.) 21 F.(2d) 
690; In re American Lime Co. (D., C.) 201 F: 
438, 434. 


FURNITURE. . This term includes that 
which furnishes, or with which anything is 
furnished or supplied; whatever must be sup» 
plied to a house, a room, place of business, 
or public building pr the like, to make it 
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habitable, convenient, or agreeable; goods, 
vessels, utensils, and other appendages nec- 
essary or convenient for housekeeping; what- 
ever is added to the interior of a house or 
apartment, for use or convenience. Bell v. 
Golding, 27 Ind. 173; ©. Ludwig Baumann 
& Co., Brooklyn, v. Manwit Corporation, 207 
N. Y. S. 487, 489, 213 App. Div. 300; Thoru- 
ten v. Daniel (Tex. Civ. App.) 199 S. W. 831; 
Fire Ass’n of Philadelphia v. Powell (Tex. Civ. 
App.) 188 S. W. 47,49; Smalley v. Dent Coun- 
ty (Mo. Sup.) 177 S. W. 620, 623. 


The word “furniture” made use of in the dis- 
position of the law, or in the conventions or acts of 
persons, comprehends only such furniture as is in- 
tended for use and ornament of apartments, but not 
libraries which happen to be there, nor plate. Civ. 
Code La. art, 477. 

The term “furniture’ embraces everything about 
the house that has been usually enjoyed therewith, 

_ including plate, linen, china, and pictures, rugs, 
draperies and furnishings. Endicott v. Endicott, 41 
N. J. Eq. 96, 3 Atl. 157; In re Kathan’s Estate, 153 
N. Y. S. 366, 368, 90 Misc. Rep, 540; Case v. Hasse, 
83 N. J. Eq, 170, 93 A. 728, 729; Peckham v. Peck- 
ham, 97 N. J. Eq. 174, 127 A. 93. 


Furniture of a Ship 


This term includes everything with which a 
ship requires to be furnished or equipped to 
make her seaworthy; it comprehends all ar- 
ticles furnished by ship chandlers, which are 
almost innumerable. Weaver v. The 8. G. 
Owens, 1 Wall. Jr. 369, Fed. Cas. No. 17,310. 


Household Furniture 


This term, in a will, includes all personal 
chattels that may contribute to the use or 
convenience of the householder, or the orna- 
ment of the house; as plate, linen, china, both 
useful and ornamental, and pictures. But 
goods in trade, books, and wines will not pass 
by a bequest of household furniture. 1 Rop. 
Leg. 208. 


FURNIVAL’S INN. Formerly an inn of chan- 
cery. See Inns of Chancery. 


Furor contrahi matrimonium non sinit, quia 
consensu opus est. Insanity prevents mar- 
riage from being contracted, because consent 
is needed. Dig. 23, 2, 16,2; 1 Ves. & B. 140; 
1 Bl. Comm. 439; Wightman v. Wightman, 
4 Johns, Ch. (N. Y.) 343, 345. 


FURST AND FONDUNG. In old English law. 


- Time to advise or take counsel. Jacob. 


FURTA. A right derived from the king as 
supreme lord of a state to try, condemn, and 
execute thieves and felons within certain 
bounds cr districts of an honour, manor, ete. 
Cowell seems to be doubtful whether this 
word should not read furca, which means di- 
rectly a gallows. Cowell; Holthouse, L. Dict. 


FURTHER. In most of its uses in law, this 
term means additional, though occasionally 
it may mean any, future, or other. See Lon- 
don & S. F. Bank v. Parrott, 125 Cal. 472, 58 


P. 164, 73 Am. St. Rep. 64; Hitchings v. Van 
Brunt, 88 N. Y. 338; Fifty Associates v. How- 
land, 5 Cush. (Mass.) 218; O'Fallon v. Nich- 
olson, 56 Mo. 288; Pennsylvania Co, v. Lough- 
lin, 139 Pa. 612, 21 A. 163; McKie v. Collin- 
son, 292 Ill. 458, 127 N. E. 92, 94; Shaw v. 
Southland Life Ins. Co. (Tex. Civ. App.) 185 
5S. W. 915, 916; Galpin v. City of Chicago, 
269 Ill 27, 109 N. E. 713, 717, L. R. A. 1917B, 
176; Roell v. Shields, 124 Miss. 226, 86 So. 
768, 764; Smith v. Craig, 211 N. Y. 456, 105 
N. E. 798, 800, Ann. Cas. 1915B, 937. 


FURTHER ADVANCE. A second or subse- 
quent loan of money to a mortgagor by a mort- 
gagee, either upon the same security as the 
original loan was advanced upon, or an ad- 
ditional security. Equity considers the ar- 
rears of interest on a mortgage security con- 
verted into principal, by agreement between 
the parties, as a further advance. Wharton. 


FURTHER ASSURANCE, COVENANT FOR. 
See Covenant. - - 


FURTHER CONSIDERATION. In English 
practice, upon a motion for judgment or ap- 
plication for a new trial, the court may, if it 
shall be of opinion that it has not sufäcient 
materials before it to enable it to give judg- 
ment, direct the motion to stand over for fur- 
ther consideration, and direct such issues or 
questions to be tried or determined, and such 
accounts and inquiries to be taken and made, 
as it may think fit. Rules Sup. Ct. xl, 10. 


FURTHER DIRECTIONS. When a master 
ordinary in chancery made @ report in pursu- 
ance of a decree or decretal order, the cause 
was again set down before the judge who 
made the decree or order, to be proceeded 
with. Where a master made a separate re- 
port, or one not in pursuance of a decree or 
decretal order, a petition for consequential 
directions had to be presented, since the cause 
could not be set down for further directions 
under such circumstances. See 2 Daniell, Ch. 
Pr. (5th Ed.) 1233, note. 


FURTHER HEARING or FURTHER PRO- 
CEEDINGS, In practice. Hearing at an- 
other time; new trial; or other proceedings 
directed by appellate court. ©, W. Hunt Co. 
v. Boston Elevated Ry. Co., 217 Mass. 319, 
104 N. E. 728, 729; Wenborne-Karpen Dryer 
Co. v. Cutler Dry Kiln Co. (DÐ. ©.) 21 F.(2d) 
692, 693; Morgan Engineering Co. v. Cache 
River ‘Drainage Dist., 122 Ark. 491, 184 8. 
W. 57, 59. 


FURTHER INSTRUCTIONS. Additional in- 
structions given to jury after they have once 
peen instructed and have retired. White v. 
Sharpe, 219 Mass. 393, 107 N. E. 56. ` 


FURTHER MAINTENANCE OF ACTION, 
PLEA TO. A plea grounded upon some fact 
or facts which have arisen since the com- 
mencement of the suit, and which the defend- 


FURTHERANCE 


ant puts forward for the purpose of showing 
that the plaintiff should not further maintain 
his action. Brown. 


FURTHERANCE. In criminal law, further- 
ing, helping forward, promotion, or advance- 
ment of a criminal project or conspiracy. 
Powers v. Comm., 114 Ky. 237, 70 S. W. 652. 


FURTIVE. In old English law. Stealthily; 
by stealth. Fleta, lib. 1, c. 88, § 3. 


FURTUM. Lat. Theft. The fraudulent ap 
propriation to one’s self of the property of 
another, with an intention to commit theft 
without the consent of the owner. Fleta, L 1, 
c 36; Bract. fol. 150; 3 Inst. 107. 

The thing which has been stolen. 
fol. 151. 


Bract. 


FURTUM CONCEPTUM. In Roman law. 
The theft which was disclosed where, upon 
searching any one in the presence of witnesses 
in due form, the thing stolen was discovered 
in his possession. 


Furtum est contrectatio rei alienæ fraudulenta, 
cum anime furandi, invito illo domino cujus res 
ila fuerat. 3 Inst. 107. Theft is the fraudu- 
lent handling of another’s property, with an 
intention of stealing, against the will of the 
proprietor, whose property it was. 


FURTUM GRAVE. In Scotch law. An ag- 
gravated degree of theft, anciently punished 
with death. It still remains an open point 
what amount of value raises the theft to this 
serious denomination. 1 Broun, 352, note. 
See 1 Swint. 467. 


FURTUM MANIFESTUM. Open theft. 
Theft where a thief is caught with the prop- 
erty in his possession. Bract. fol. 150b. 


Furtum non est ubi initium habet detentionis 
per dominium rei. 3 Inst. 107. There is no 
. theft where the foundation of the detention 
is based upon ownership of the thing. 


FURTUM OBLATUM. In the civil law. Of- 
fered theft. Oblatum furtum dicitur cum res 
furtiva ab aliquo tibi oblata sit, eaque apud 
te concepta sit. Theft is called “oblatum” 
when a thing stolen is offered to you by any 
cne, and found upon you. Inst. 4, 1, 4 


FUSEL OIL. A volatile oily liquid obtaineđ 


in the rectification of spirituous liquors made _ 


from the fermentation of grain, potatoes, the 
mare of grapes, and other material; its chief 
constituent being amyl alcohol, a direct nerve 
poison. Calkins v. National Travelers’ Ben. 
Ass’n of Des Moines, 200 Iowa, 60, 204 N. W. 
406, 407, 41 A. L. R. 363. 


FUSTIGATIO. In old English law. A beat- 
‘ing with sticks or clubs; one of the ancient 
kinds of punishment of malefactors, Bract. 
fol. 104b, lib. 3, tr. 1, c. 6, 
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FUSTIS. In old English law. A staff, used 
in making livery of seisin. Bract. fol. 40. 
A baton, club, or cudgel. 


FUTHWITE, or FITHWITE. A fine for fight- 


ing or breaking the peace. Cowell; Cun. L. 
Dict. 
FUTURE ACQUIRED PROPERTY. Mort- 


gages, especially of railroad companies are 
frequently made in terms to cover after-ac- 
quired property; such as rolling stock, etc. 
Such mortgages are valid; Philadelphia, W. 
& B. R. Co. v. Woelpper, 64 Pa. 366, 3 Am. 
Rep. 596; Pierce v. Emery, 32 N. H. 484; 
Shaw v. Bill, 95 U. S. 10, 24 L. Ed. 333; L. R. 
16 Eq. 383. .This may include future net earn- 
ings; Dunham v. Isett, 15 Iowa, 284; the pro- 
ceeds to be received from the sale of surplus 
lands; -L. R. 2 Ch. 201; a ditch or flume in 
process of construction, which was held to 
cover all improvements and fixtures there- 
after to be put on the line thereof; De Ar- 
guello v. Greer, 26 Cal. 620; rolling steck, 
etc.; Philadelphia, W. & B. R. Co. v. Woelp- 
per, 64 Pa. 366, 3 Am. Rep. 596; Benjamin v. 
R. Co., 49 Barb. (N. Y.) 441. Future calls of as- 
sessments on stock cannot be mortgaged; L. 
R. 10 Eq. 681; but calls already made can be; 
id. 

Locomotives bought under a conditional 
sale, reserving title in the vendor, pass un- 
der an after-acquired clause to a mortgagee 
of the railroad, subject to the vendor’s rights; 
Contracting & Building Co. of Kentucky v. 
Trust Co., 108 F. 1, 47 C. C. A. 143, 

A power in a Kentucky hotel company’s 
chatter to mortgage ‘‘all its property” does 
not sustain a mortgage covering after-acquir- 
ed personal property; In re New Galt House 
Co., 199 F. 533, following Kentucky cases, but 
the authorities are contra; In re Medina 
Quarry Co., 179 F. 929; Trust Co. of America 
v. City of Rhinelander, 182 F. 64; Zartman v. 
Bank, 189 N. Y. 267, 82 N. E. 127,12 L. R. A. 
(N. 8.) 1083. 

A will speaks as of the death of the testa- 
tor and ordinarily passes property acquired 
after its date. 


FUTURE DEBT. In Scotch law. <A debt 
which is created, but which will not become 
due till a future day. 1 Bell, Comm. 315. 


FUTURE ESTATE. See Estate. 


FUTURES. This term has grown out of 
those purely speculative transactions, in 
which there is a nominal contract of sale for 
future delivery, but where in fact none is ever 
intended or executed. The nominal seller 
does not have or expect to have the stock or 
merchandise he purports to sell, nor does the 
nominal buyer expect to receive it or to pay 
the price. Instead of that, a percentage or 
margin is paid, which is increased or dimin- 
ished as the market rates go up or down, and 
accounted for to the buyer. King v. Quidnick 
Co; 14 R. I. 138; Lemonius y. Mayer, 71 


Miss. 514, 14 So. 88; Plank v. Jackson, 128 
Ind. 424, 26 N. E. 568; S. M. Weld & Co. v 
Austin, 107 Miss. 279, 65 So. 247, 248. 
FUTURI. Lat.’ Those who ate to be. Part 
of the commencement of old deeds. “Seient 
presentes et futuri, quod ego talis, dedi et 
concessi,” etc., (Let all men now living and 
to come know that I, A. B., have, ete.) Bract. 
fol. 348. 


FUZ, or FUST. 
wood or forest. 


FYHTWITE. One of the fines incurred for 
honiicide. 


FYKE. A bow-net for catching fish. Pub. St. 
Mass. 1882, p. 1291. - 


FYLE. In old Scotch law. To defile; to de- 
clare foul or defiled. Hence, to find a. pris- 
oner guilty. 


FYLIT. In old Scotch practice. 
found guilty. See Fyle. 


FYNDERINGA. (Sax.) An offense or tres- 
pass for which the fine or compensation was 


Bu.Law Dior.(3p Ep.) 53 


A Celtic word, meaning a 


Fyled ; 


“e 10. 
` -fteads fynderinga, and interprets it treasure 


FYRDWITE 


reserved to the King’s pleasure. Leges Hen. I. 
Its nature is not known. Spelman 


trope; but Cowell reads fyrderinga, and in- 
terpréts ita joining’ of the king’s fird or host. 
a neglect to do which was punished by a fine 
called jfirdwite. See Spelman, Gloss. Du 
Cange agrees with Cowell. 


FYRD. Sax. In Anglo-Saxon law. The 
military array or land force of the whole 
country. Contribution to the fyrd was one of 
the imposts forming the trinoda necessitas, 
(Also spelled “ferd” and “‘fird.”) 


FYRDFARE. A summoning forth to join a 
military expedition; a summons to join the 
fyrd or. army. 


FYRDSOCNE, (or fyrdsoken.) Exemption 
from military duty; exemption from service 
in the fyrd. 


FYRDWITE. A fine imposed for neglecting te 
join the fyrd when summoned. . Also a fine 
imposed for murder committed in the army; ; 
also an acquittance of such-fine: 
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G. In the Law French orthography, this let- 
ter is often substituted for the English W, 
particularly as an initial. Thus, “gage” for 
“wage,” “garranty” for “warranty,” “gast” 
for “waste.” 


GABEL. An excise; 
rent, custom, or service. 


a tax on movables; a 
Co. Litt. 142a, 213. 


Land Gabel : 
See Land. 


GABELLA. The Law Latin form of “gabel,” 
(q. w.) . 
GABLATORES. Persons who paid gabet, 
rent, or tribute. Domesday; Cowell. 


Domesday; Du 
Cowell. 


GABLUM. A rent; a tax. 
Cange. The gable-end of a house. 


GABULUS DENARIORUM. Rent paid in 
money. Seld. Tit. Hon, 321. 


GADSDEN PURCHASE. A term commonly 
applied to the territory acquired by the United 
States from Mexico by treaty of December 
30, 1853, known as the Gadsden Treaty. 


GAFFOLDGILD. 
tribute. Scott. 


GAFFOLDLAND. Property subject to the 
gaffoldgild, or liable to be taxed. Scott. 


The payment of custom or 


GAFOL. The same word as “gabel” or “gav- 
el.” Rent; tax; interest of money. 


GAGE, v. In old English law. To pawn or 
pledge; to give as security for a payment or 
performance; to wage or wager. 


GAGE, n. 
In Old English Law 


A pawn or pledge; something deposited as 
security for the performance of some act or 
the payment of money, and to be forfeited on 
failure or non-performance. Glanv. lib. 10, 
c. 6; Britt. e. 27. 

A mortgage is a dead-gage or pledge; for, 
whatsoever profit it yields, it redeems not it- 
self, unless the whole amount secured is paid 
at the appointed time, Cowell. 


In French Law 


The contract of pledge or pawn; also the 
article pawned. 


In General 


—Gage, estates in. Those held in vadio, or 
pledge. They are of two kinds: (1) Vivum 
vadium, or living pledge, or vifgage ; (2) mor- 
tuum vadium, or dead pledge, better known 
as “mortgage.” 


GAGER DE DELIVERANCE. In old English 
law. When he who has distrained, being 
sued, has not delivered the cattle distrained, 


then he shall not only avow the distress, but. 
gager deliverance, i. e., put in surety or pledge 
that he will deliver them. Fitzh. Nat. Brev. 


GAGER DEL LEY. Wager of law (q. v). 


GAIN. Profits; winnings; increment of val- 
ue. Gray v. Darlington, 15 Wall. 65, 21 L. Ed. 
45; Thorn v. De Breteuil, 86 App. Div, 405, 83 
N. Y. S. 849. Difference between receipts and 
expenditures; pecuniary gain. Stanton v. 
Zercher, 101 Wash. 383, 172 P. 559, 562; Ray 
v. School Dist. of Lincoln in Lancaster Coun- 
ty, 105 Neb. 456, 181 N. W. 140, 141: Rooney 
v. City of Omaha, 105 Neb. 447, 18] N. W. 
143, 145. 


GAINAGE. The gain or profit of tilled or 
planted land, raised by cultivating it; and 
the draught, plow, and furniture for carrying 
on the work of tillage by the baser kind of 
sokemen or villeins. Bract. l. i. c. 9. 


GAINERY. Tillage, or the profit arising 
from it, or from the beasts employed therein. 


GAINOR. In old English law. A sokeman ; 
one who occupied or cultivated arable land. 
Old Nat. Brev. fol. 12. 


GAJUM. A thick wood. Spelman. 


GALE. The payment of a rent, tax, duty, or 
annuity. 

A gale is the right to open and work a mine 
within the Hundred of St. Briavel’s, or a 
stone quarry within the open lands of the For- 
est of Dean. The right is a license or inter- 
est in the nature of real estate, conditional 
on the due payment of rent and observance 
of the obligations imposed on the galee. It 
follows the ordinary rules as to the deyolu- 
tion and conveyance of real estate. The galee 
pays the crown a rent known as a “galeage 
rent,” “royalty,” or some similar name, pro- 
portionate to the quantity of minerals got 
from the mine or quarry. Sweet. 


GALEA. In old records. A piratical vessel; 
a galley. 
GALENES. In old Scotch law. Amends or 


compensation for slaughter. Bell. 


GALLI-HALFPENCE. A kind of coin which, 
with suskins and doitkins, was forbidden by 
St. 3 Hen. V. œ. 1. 


GALLIVOLATIUM. A cock-shoot, or cock- 
glade. 


GALLON. A liquid measure, containing 231 
cubic inches, or four quarts. The imperial 
gallon contains about 277, and the ale gallon 
282, cubic inches. Hollender v. Magone (C. 
C.) 38 F. 914; Nichols v. Beard (C. C.) 15 F. 
437. 

Bu.Law Dict. (3D Ep.) 


GALLOWS. . A scaffold; a beam Täid over. 


either one or two posts, from which male- 
factors are hanged. 


GAMACTA. In old European law.. A stroke 
or blow. Spelman. 


GAMALIS. A child born in lawful wedlock ; 
also one born to betrothed but unmarried 
parents. Spelman. 


GAMBLE. To game or play at a game for 
money. Buckley v. O*Niel, 113 Mass. 193, 18 
Am. Rep. 466.: The word “gamble” is per- 
haps the most apt and substantial to convey 
the idea of unlawful play that our language 
affords. It is inclusive of hazarding and bet- 
ting as well as playing. Bennett v. State, 2 
Yerg. (Tenn.) 474. Allen v. Commonwealth, 
178 Ky. 250, 198 S. W. 896, 897. 


‘Such gambling as 


—Commercialized ‘gambling. 
State 


is a source of sure and steady profit. 
y. Gardner, 151 La. 874, 92 So. 368, 371. 


—Common gambler. One who furnishes fa- 
cilities for gambling, or keeps or exhibits a 


‘gambling table, establishment, device, or ap- - 


paratus. People v. Sponsler, 1 Dak. 291, 46 
N. W. 459, citing cases. 


—Gambler. One who follows or practices 
games of chance or skill, with the expectation 
and. purpose of thereby winning money. or 
other property. Buckley v. O’Niel, 113 Mass. 
193, 18 Am. Rep. 466; Mitchell v. State, 9 Okl. 
Cr. 172, 180 P. 1175, 1176; Brannon v. State, 
16 Ala. App. 259, 76. So. 991, 903. 


Gambling device. A machine, implement, or 
contrivance of any kind for the playing of an 
unlawful game of chance or hazard. In re 
Lee Tong (D. C.) 18 F. 257; State v. Hardin, 1 
Kan. 477; Ah Poo v. Stevenson, 83 Or. 340, 
163 P. 822, 824; Everhart v. People, 54 Colo. 
272, 130 P. 1076,.1080; Moore v. State; 9 Okl. 
‘Cr. 9, 130 P. 517, 518; State v. McTeer, 129 
Tenn. 535, 167 S. W. 121, 122. 


—Gambling policy. In life insurance. One is- 
sued to a person, as beneficiary, who has no 
pecuniary interest in the life insured. Other- 
wise called a “wager policy.” Gambs v. Cove 
nant Mut. L. Ins, Co., 50 Mo. 47. f 


GAME. Wild birds and beasts. , 

Birds and beasts of a wild nature, obtain- 
ed by fowling and hunting. Bacon, Abr. See 
Coolidge v. Choate, 11 Metec. (Mass.) 79. The 
term is said to include (in England) hares, 
pheasants, partridges, grouse, heath, or moor 
game, blaek game, and bustards. Brown. See 


1 &2 Wm. IV. c. 32.. Graves v. Dunlap, 87- 


Wash. 648, 152 P. 582, 533, L. R. A. 1916C,-338, 
Ann. Cas. 1917B, 944; Crabtree v. State, 
123 Ark, 68, 184 8. W. 430. 

A sport, pastime or contest. Lasseter Y, 
O'Neill, 162 :Ga. 826, 185 S. E. 78, 80, 49-A. I. 
R. 1076; Lofos v. McKee, 100 Conn. 541, 124 


A. 380, 381; ‘Everhart v. People, 54: Colo. 272, 
130. P. 1076, 1077. See: Gaming. 


—Game-keeper. One who has the care ofi- 
keeping and preserving the game on an es- 
tate, being appointed thereto by a lord of a 
manor. 


—Game-laws. Laws passed for the preserva- 
tion of game: They usually forbid the killing 
of specified game during certain: seasons. or. 
by certain. described means. As. to English 
game-laws, see 2 Steph. Comm. 82; -1 &: 2 Wm., 
IV. c: 32. 


—Game of chance. One in. which the. result, 
as to success or failure, depends less-upon the 
skill and experience ‘of the player than upon 
purely fortuitous or accidental circumstances, 
incidental to the game or the manner of play- 
ing it or the device or. apparatus with which 
it is played, but not under the control of the 
player. A game of skill, on the other hand, 
although the élemént of chance. necessarily 
cannot be entirely eliminated, is one in which 
success depends principally. upon the superior 
knowledge, attention, experience,. and. skill: of 
the player, whereby the elements of }iick. or 
chance in the game are overcome, improved, 
or turned to his advantage. ` People v. Lavin, 
179 N. Y. 164, 71 N. E. 753, 66 L. R. A. 601; 
Stearnes v. State, 21 Tex: 692: Harless v. U. 
S., Morris, (Iowa) 172; Wortham v. State, 
59 Miss. 182; State v. Gupton, 30 N. Č. 271; 
State v. Randall, 121 Or, 545, 256 P. 398, 394. 


GAMING. An agreement between two or 
more persons to play together at a game of 
chance for a stake or wager which is to be- 
come the property of the winner, and to which 
all contribute. In re Stewart (D. C.) 21 F: 
398; People v. Todd, 51 Hun, 446, 4 N. Y. S. 
25; State v. Shaw, 39 Minn. 153, 39 N. W, 
305; State v. Morgan, 133 N. C. 743, 45 8. E. 
1033; Bell v., State, 5 Sneed (Tenn) 507; 
Allen v. Commonwealth, 178 Ky. 250, 198 KA 
W. 896, 898; Carpenter v., Beal-McDonnell 
& Co. (D. C.) 222 F. 453, 460. 


In general, the words “gaming” and “gambling,” 
in statutes, are similar in meaning, and either one 
comprehends the idea that, by a bet, by chance, by 
some exercise of skill, or by the transpiring. of some 
event unknown until it occurs, sométhing of value 
is, ‘as the conclusion of premises agreed, to be trans- 
ferred from a loser to a winner, without which 
latter element there. is ‘no: gaming or gambling. 
Bish. St. Crimes, § 858. Town- ef Eros v, . Powell, 
137 La. 342, 68 So. 632, 634; Reinmiller v. State, 93 
Fla. 462, 111 So. 633, 635. 

It is not necessary that. the player shall ‘hazard 
what he plays, but it is equally ‘gambling’ if he 
may win by chance mcre than the value expended 
by him. Nelson v. State, 37 Ok], Cr. 90, 258 P. 939, 
$40; City of Moberly v. Deskin, 169 Mo. App. 672, 155 
S. W, 842, 843. 

To constitute “gambling,” winner must either 
pay consideration for his chance to win, or with- 
out paying anything in advance stand chance to 
lose or win. R. J, Williams Furniture Co. v. Mce- 
Comb Chamber of Commerce, 112 So. 579,- 580, 147 


GAMING 


Miss, 649, 57 A. IR, 421;.,Almy Mfg. Co.. v City 
of Chicago, 202 IH. App. 240, . 
“Gaming” is properly the act or engagement öt 
the players. If by-standđers or. other. third persons. 
put up a stake or wager among. themselves, to go 
to one or the other according to the result of the 
game, this is more correctly termed “betting.” 


~Gaming contracts, See Wager. 


—Garming-houses. Tn: seriminal law.. Houses 
in which gambling is carried on as the busi- 
ness-‘of the- occupants; and :which :are fre- 
quentedby persons for that purpose. They 
are nuisances, in the eyes of the law, being 
detrimental to the public, as they promote 
chedting and other corrupt practices, 1:Russ. 
Crimes, 299: Rosé. Crim. Ev: 663; People v. 
Jatkson, 3 Dents N: Y.) 101, 45:Am. Dec. 449; 
Anderson y. State (Tex. App.) 12:8. W. 869; 
People v; Weithoff, 51 Mich. 203, 16- N: W. 
442; ät Xm. Rep. 557; Morgan v. State, 42 
Tex. ‘Cr. R. 422, 60 8. W. 763. 


Gaming ‘table. Any. table: that may be. used 
for ‘playing. games of chance.for money. or 
property. ‘State v. Leaver, 171 Mo. App. 371, 
157''S.. W.. 821,822 ; ‘Everhart. v. People, 54 
Golo. : 272, 180. P.. 19076,:1080.. . 


GANANÇIAL ‘PROPERTY. In, ‘Spanish law. 
A: species. of community ‘in ‘property enjoyed 
- by husband and. wife, the property being di- 
visible between them. equally on a dissolu- 
tion. of, the. marriage.. 1 Burge, .Confi. Law, 
418. ‘See Cartwright y. Cartwright, 1 Tex. 
684; Cutter v. Waddingham, 22 Mo. 254; 
Stephens .y. Stephens (Tex. Ciy.: App.) 292. S 
W. 290,. 292. See Community.. 


GANANCIAS. In Spanish law. Gains or 
profits resulting from the employment of prop- 
erty. held. by husband -and wife in common. 
White, New. Recop. b. 1, tit. 7,.¢ 5. 


GANG-WEEK. The time when the bounds 
of the parish. are lustrated or gone over by 
the parish . ‘officers,—rogation week.. Ene. 
Lond. 


GANGIATORI. Officers in ancient times 
whose, business it was to examine weights and 
measures. Skene, 


GANTELOPE, (pronounted “gauntlet. ” A 
` military ‘punishment, in which the criminal 


running between the ranks. receives a lash. 


from each man, Enc, Lond. This was called 
“running the -gauntlett.” 


GAOL. A prison for temporary confinement 3 
a jail; ‘a place for the confinement of offen- 
ders against the law. 


There is said to be.a distinction between “gaol” 
and “prison ;”: the former being. a place for. tem= 
porary or provisional confinement, or for the pun- 
tshment .of. tha lighter offenses and. misdemeanors, 
while the latter is a place for: permanent: or, longs 
eontinued confinement,. or fpr- the, “punishment pt 
grayer, crimes. .:In,, modern: usage, this Alstinction 
ts commonly taken; between. the words “gaol”: and 
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Pao 


“penitentiary, ” (or state's prison,) but, the 
“prison” ig indiscriminately ‘applied to either." 
also, Jait, C 


GAOL DELIVERY. In criminal law. The 
delivery or clearing of a gaol of the prisoners 
confined therein, by trying them. - 

In popular speech, the clearing of a gaol 
by the escape of the prisoners, 


GAOL LIBERTIES, GAOL LIMITS. A dis- 
trict around a gaol, defined by limits, within 
which ‘prisoners are allowed to go at large 
on giving security to return. ‘It-is considered 
a part of the gaol. Singer-v. Knott, 237 N. Y. 
110, 142 N. E. 435, 436. © 


name 
“Bee, 


. General :Gaol Delivery 
` In English law. At the assizes (g. v.) the 
judges sit by virtue of five several: authori- 
ties, one of witich is the commission of “gen- 
eral gaol delivery. ” This empowers them to 
try and deliverance” make of every prisoner 
who shall be in the gaol when the judges ar- 
rive at the circuit town, whether an indict- 
ment has been preferred at any previous as- 
size or not. 4 Bl. Comm. 270. This is algo 
a part of the. title of some American criminal 
courts, as, in. ‘Pennsylvania, the “court of 
oyer and terminer and general ,jail delivery.” 


GAOLER. A variant of “jailer” t. v.) 


GARAGE: A place for the care and. storage 
of motor vehicles. Beach vy, Jenkins, 174 App. 
Div. 818, 159 N. Y. S. 652; 657; Grimes v. 
Státe, 82 Tex. Cr. R. 512, 200 8. W. 378, 3879; 
Red Arrow Garage & Auto Co. v. Carson City, 
47 Nev. 473, 225 P. 487, 488; White y. Home 
Mut. Ins, Ass’n of Iowa, 189 Iowa, 1051, 179 
Ñ. W. 315, 316; Taylor v. Stàte, Î91 Ind. : 200, 
182 N.E. 294. > 
Public garage 

A “public garage is a place where automobiles are 
stored for compensation, but in practice it is usu- 
ajly mot essential to constitute a public garage, un- 
der statutes or ordinances regulative thereof, that 
a charge be made for storing the ‘vehicles ‘of custo- 
mers, the principai: business of a garage being gen- 
erally that of repairing cars, Blashfield Cyclopedia 
of Automobile’ Law, p. 2704, § 28. State v. Elkins, 
122 S. E. 280, 187 N. Ç: 533 


GARANDIA, or GARANTIA. A warranty. 
Spelman. 


GARANTIE. In French law. This word cor- 
responds to warranty or covenants for title 
in. English law. In the case of a sale this 
garantie extends to two things: (1) Peaceful 
possession of the thing sold; and (2) absence 
of undisclosed defects, (défauts cachés.) 
Brown, ` i f 


In old Lombardie law. A 
gift; a free or absolute- gift; ai gift: of the 
whole of a thing. Spelman. ' 


GARAUNTOR. „L. Er. In old English law. 
A: warrantor of land; S vouchee; one: ‘hound ` 
by: a warranty to- defend. the title and. Seisin 
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of his alienee,.or, on default thereof, and.on, 
eviction of the:tenant, to give him other lands. 
of equal value. Britt. ¢. 75. 


GARBA. In old English law. -A bundle or 
sheaf, 
sheaves. Reg. Orig. 96; Bract. fol, 209. 


GARBA SAGITTARUM. A sheaf of arrows, 
containing twenty-four. Otherwise called 
“schaffa sagittarum.” Skene. 


-GARBALES DECIMÆ. In Scotch law. 
Tithes of corn, (grain.) Bell. 


GARBLE. In English ‘statutes. To sort or 
cull out the geod from the bad in spices, drugs, 
etc. Cowell. . 


GARBLER OF SPICES. An anetent’ officer 


in the city of London, who might enter into’ 


any shop, warehouse, etc.,.to.view and search 
drugs and spices, ‘and garble and make clean 
the same, or see that it be done. 
Whitley. 


GARCIO STOLÆ. Groom of the stole. 


GARCIONES. Servants who follow a camp. 
Wals. 242. 


GARD, or GARDE. L. Fr. Wardship; care; 
custody; also the ward of a city. 


GARDEJN. A keeper’; 


GARDEN. A small piece of land, appropriat- 
ed to the cultivation of herbs, fruits, flowers, 
or vegetables. People v. Greenburgh, 57 N. 
Y. 550; Ferry v. Livingston, 115 U. S. 542, 6 
S. Ct. 175, 29 L. Ed. 489; Hubel v. McAdon, 
190 Iowa, 677, 180 N. W. 994, 995. 


GARDEN SEEDS. Seeds for kitchen gardens, 
Ross & Co, v. U. S., 9 Ct. Cust. App. 235. 


GARDEN TOOLS. Instruments or devices 
movable in character and operated by hand, 
or possibly by other motive power in the per- 
formance of work in the garden or on the 
farm. Murphy v. Continental Ins. Co., 178 
Towa, 375, 157 N. W..855, 857, L. R. A. 19178, 
934. 


GARDIA. L. Fr. Custody; wardship. 


a guardian. | 


GARDIANUS. In old English law. A guard- 


ian, defender, or protector. In feudal law, 
gardio. Spelman. 

A warden. ‘Gardianus ecclesie, a church- 
warden. Gardianus quinque portuum, ward- 


en of the Cinque Ports. Spelman. 


GARDINUM. In old English law. A’ gar- 
den. Reg. Orig. 1b, 2. 


GARENE. L, Fr. A warren; a privileged 
place for keeping animals. 


GARNESTURA. In old English law. Vict- 
uals, arms, and other implements of, war, 
necessary for the defense of a town or castle, 
Mat, Par. 1250. , 


Blada im garbis, corn or grain in 


Mozley & 


GARNISH, ». In English law. Moneg paid, 
by a prisoner to his fcllow-prisenera: OD, his. 
entr ‘ance into prison. 


GARNISH, v. To warn: or summon. : - 
‘To: issue process: of- garnishment against a a: 
person. .. 


GARNISHEE.' One garnished; a person 
against whom process of: garnishment is. is- 
sued; one who ‘has money or property in his. 
possession belonging to a defendant, or who. 
owes the defendant a..debt, which money,. 
property,:or debt is attached in his. hands, 
with notice to him not to deliver or pay. it. 
over until the result of the suit be ascertain-. 
ed. Welsh v. Blackwell, 14 N..J...Law, 348; 
Smith v. Miln, 22 Fed. Cas. 606; Edwards. Fe: 
Stein, 94 N. J. Eq. 251, 119 A. 504, 505.. 


GARNISHMENT. A warsing toa person in, 
whose hands the effects. of- another are, at-; 
tached, not to pay the money or deliver; the; 
property of the defendant in his hands to him, 


` but to appear and answer ‘the plaintiff's suit. : 


Drake, Attachm, § 451; -National Bank: of. 
Wilmington v. Furtick, 2 Marv. (Det): 35, 42. 
Atl. 479, 44 L. R. A. 115,:69 Am, St. Rep. :99;. 
Georgia & A. Ry. Co. v. Stollenwerck, 122 àla: 
539, 25 South. 258; Jeary v. American Exch. 
Bank, 2 Néb. (Unof.) 657, 89 Ñ. W. “792, tok: 

A statutory proceeding to ‘reach: ‘and sub- 
ject money or effects of a‘ defendant, in the 
possession or under the control of a third per- : 
son, or debts owing such defendant, or liabik 
ities to him on contracts for the delivery’ of 
personal property, or, for the payment of mon-_ 
ey. Dishman vy, Griffis, 198 Ala. 664, 73 So. 986, 
967; Eller y. National Motor Vehicle Co., 181 
Iowa, 679, 165 N. W. 64, 66; Coller v: Shef- 
field. Farms Co., 129 Mise. 600, 223 NY. S. 
305, 810;. Berry- Beall Dry Goods Co.. v, Ag 
ams, 87 ‘Ok. 291, 211 P. 79, 81; First Nat. 
Bank v. Ellison, 135 Miss. 42, 99 So. 573, STA. 

Garnishment is a proceeding. in rem, _ Ger-. 
lach Mercantile Co, v. Hughes;Bozarth-, 
Anderson Co. (Tex, Ciy. App.) 189 8. W., 84, 
T88; McLaughlin. v. -Aumsville Mercantile 
Co., 74 Or. 80, 144 P. 1154, 1155; Atkins v, 
Evans, 76 W. Va. 17, 84 S. E. 901; is ancil- 
lary: to the main action, Brucker v, Georgia 
Casualty Co. (D. C.) 14. F.(2d) 688; .Bngg y.. 
Consolidated Grocery Co., 155 Ga. 550, 118 S. 
E. 56, 58; Geren & Hamond v.’ Lawson, ' 28- 
N. M. 415, 184 P. 216, 217; and does not ere: 
ate lien, but séeks to hold garnishee toa per 
sonal liability, Pleasant Valley Farms °& 
Morey Condensery Co. v. Carl, 90 Fia. ‘420; 
106 So. 427, 429; Sargent County v. State’: 
47 N. D. 561, 182 N. W. 270, 275; Same'v.: 
Bank of North Dakota, 47 N. D. 56L; 182 N: 
W. 270. 


Garnishment is a proceeding to apply the’ debt: due: 
bya third person to'a judgment. defendant, to the 
extinguishment. of that judgment, or to appropriate, 
affects belonging to a defendant, in the hands of 4, 
third person, to its payment. Strickland v. Mad- 


‘ 


GARNISHMENT 


dbx, 4 Ga. 393; 
Va, T12, 125 S: H. 683, 684, 


Also a warning to any one for his appear- 
ance, in a cause in which he is not a party, 
for the information of the court and explain- 
ing a cause. Cowell. 


Equitable Garnishment 


This term is sometimes applied to the stat- 
utory proceedings authorized in some states, 
upon the return of an execution unsatisfied, 
whereby an action something like a bill of dis- 
covery may be maintained against the judg- 
ment debtor and any third person, to compel 
the disclosure of any money or property or 
chose in action belonging to the debtor or 
held in trust for him by such third person, 
and to procure satisfaction of the judgment 
out of such property. Geist v. St. Louis, 156 
Mo. 648, 57 S. W. 766, 79 Am. St. Rep. 545, 
See St. Louis v. O’Neil Lumber Co., 114 Mo. 
74, 21 8. W. 484. 


GARNISTURA. In old English law. Gar- 
niture; whatever is necessary for the fortifi- 
cation of a city or camp, or for the orna- 
ment of a thing. 8 Rymer, 328; Du Cange; 
Cowell; Blount. 


GARRISON. The permanent home of the 
army in time of peace, where soldiers are giv- 
en proper training with a view of having them 
prepared for the intelligent performance of 
duty in event of conflict. Hines v. Mikell (C. 
C. A.) 259 F. 28, 31. 


GARROTING. A method of inflicting the 
death penalty on convicted criminals prac- 
tised in Spain, Portugal, and some Spanish- 
American countries, consisting in strangula- 
tion by means of an iron collar which is 
mechanically tightened about the neck of the 
sufferer, sometimes with the variation that 
a sharpened screw is made to advance from 
the back of the apparatus and pierce the 
base of the brain. Also, popularly, any form 
of strangling resorted to to overcome resist- 
ance or induce unconsciousness, especially as 
a concomitant to highway robbery. 


GARSUMME. 
ciament or fine. 


In old English law. An amer- 
Cowell. 


GARTER. A string or ribbon by which the 
stocking is held upon the leg. The mark of 
the highest order of English knighthood, rank- 
ing next after the nobility. This military 
order of knighthood is said to have been first 
instituted by Richard I., at the siege of Acre, 
where he. caused twenty-six knights who 
firmly stood by him to wear thongs of blue 
leather about their legs. It is also said to 
have been perfected by Edward III. and to 
have received some alterations, which were 
afterwards laid aside, from Edward VI.. The 
badge of the order is the image of St. George, 


called ‘the “George,” and the motto is “Hont 


soit qui mal y pénse.” Wharton. 


Levine’s Loan Office v. Starke, 140- 
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GARTH. In English law. A yard; a little’ 
close or homestead in the north of England. ` 
Cowell: Blount. 

A dam or wear in a river, 
of fish. 


for the catching 


GARYTOUR. In old Scotch law. Warder. 


1 Pite. Crim. Tr. pt. 1, p. 8. 


GAS. An aeriform fiuid, used for illuminat- 
ing purposes and for fuel. Birss v. Order of 
United Commercial Travelers of America, 109 
Neb. 226, 190 N. W. 486, 487. 


Casing-head Gas 


Gas from an oil well. Mussellem v. Mag- 
nolia Petroleum Co., 107 Oki. 183, 231 P, 526, 
580; Livingston Oil Corporation y. Waggoner 
(Tex, Civ. App.) 273 S. W. 903, 906. 


Natural Gas 


` The gas obtained from wells in coal and oil 
regions, and used for lighting and heating. 
Dry natural gas is natural gas which does 
not contain an appreciable amount of readily 
condensible gasoline; it is usually not inti- 
mately associated with petroleum. Wet nat- 
ural gas is natural gas from which a gasoline 
can be extracted in sufficient quantities to 
warrant the installation of a plant, or nat- 
ural gas which contains readily condensible 
gasoline. Mussellem v. Magnolia Petroleum 
Co., 107 Okl. 183, 231 P. 526, 530. 


GASOLINE. A colorless inflammable fluid,-: 
the first and highest distilant of crude petro- 
leum. Being the most volatile component of 
petroleum, it readily separates from it, and, 
in the process of distillation, is the oil drawn: 
off at the lowest temperature. Locke v. Rus-. 
sell, 75 W. Va. 602, 84 S. E. 948, 949; Ham- 
mett Oil Co. vy. Gypsy Oil Co., 95 Okl. 235, 218 
P. 501, 504, 34 A. L. R. 275. 


GASTALDUS. A temporary governor of the 
country. Blount. A bailiff or steward. Spel- 
man. 


GASTEL. L. Fr. Wastel; wastel bread; the 
finest sort of wheat bread. Britt. c. 30: Kel- 
ham. 


GASTINE. L. Fr. 
ground. Britt. c. 57. 


Waste or uncultivated 


GATE (Sax. geat), at the end of names of- 
places, signifies way i or path. Cunningham, 
Law Dict. 

In the words beast-gate and cattle-gate, it 
means a right of pasture: these rights are 
local to Suffolk and Yorkshire respectively ; 
they are considered as corporeal heredita- 
ments, for which ejectment. will lie; 2. Stra. 
1084, 1 Term 187; and are entirely: distinct 
from right of common. The right is some- 
times connected with the ‘duty of repairing 
the: gates ‘of the’ ‘pasture ; and perhaps the ` 
namé comes from this. i 

In modern railroad practice, movable bat” 
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riers which close entrance through which pub- 
lic is permitted to enter upon, pass over, and 
leave property of railway company inclosed 
within its right of way fences. Jeffery v. 
Kewaunee, G. B. & W. Ry. Co., 189. Wis, 207, 
207 N. W. 283, 234. 


GAUDIES. A term used in the English uni- 
versities to denote double commons. 


GAUGE. The measure of width of a rail- 
way, fixed, with some exceptions, at 4 feet 


8% inches in Great Britain and America, and- 


5 feet 3 inches in Ireland. 


GAUGEATOR. A gauger. Lowell. 


GAUGER. A surveying officer under the cus- 
toms, excise, and internal revenue laws, ap- 
pointed to examine all tuns, pipes, hogsheads, 
barrels and tierces of wine, oil, and other 
liquids, and to give them a mark of allow- 
arice, as containing lawful measure. There 
are also private gaugers in large seaport 
towns, who are licensed by government to 
perform the same duties. Rapal. & L. 


GAUGETUM. A gauge or gauging; a meas- 
ure of the contents of any vessel. 


GAVEL. In English law. Custom; tribute; 


toll; yearly rent; payment of revenue; of 
which there were anciently several sorts; as 
gavel-corn, gavel-malt, oat-gavel, gavel-fod- 


der, ete... Termes de la Ley; Cowell; Co. 
Litt. 142a. 
—Gavelbred. . Rent reserved in’ bread, corn, 


or provision; rent payable in kind. Cowell. 


—Gavelcester. 
Cowell. 


A certain measure of rent-ale, 


—Gavelgeld. That which yields annual profit 
or toll. The tribute or toll itself. Cowell; 
Du Cange. 


—Gavelherte. A service of plowing performed 
by a customary tenant. Cowell; Du Caunge. 


—Gaveling men. Tenants who paid a reserved 
rent, besides some customary duties to be 
done by them. Cowell. 


—Gavel-man. A tenant liable to the payment 
of gavel or tribute. Somn. Gavelkind, 23. 


=Gavelmed. A customary service of mowing 
meadow-land or cutting grass, (consuetudo 
faleandi.) Blount. 


—Gavelrep. Bedreap or bidreap; the duty 
of reaping at the bid or command of the lord. 
Somn. Gavelkind, 19, 21; Cowell. 


—Gavelwerk. A customary service, either 
manuopera, by the person of the tenant, or 
earropera, by his carts or carriages. Blount; 
Somn. Gavelkind, 24; Du Cange. f 


GAVELET. Anu obsolete writ. An ancient and 
special kind of cessavit, used in Kent and 


GELDABELIS, 


London for the recovery of rent. The stat- 
ute of gavelet is 10 Edw. II. 2 Reeve, Eng’ 
Law, c. 12, p. 298. See Emig v. Cunningham, 
62 Md. 460. 


GAVELKIND. A Species of socage tenure: 
common in Kent, in England, where the lands) 
descend to all the sons, or heirs of the near- 
est degree, together; may be disposed of by. 
will; do not escheat for felony; may be’ 
aliened by the heir at the age of fifteen; and 
dower and curtesy is given of half the land., 
Stim. Law Gloss. ` -i 


GAVELLER. An officer of the English crown 
having the general management of the mines, 
pits, and quarries in the Forest of Dean and, 
Hundred of St. Briavel’s, subject, in some 
respects, to the control of the commissioners 
of woods and forests. He grants gales tọ, 
free mincrs in their proper order, accepts 
surrenders of gales, and keeps the registers, 
required by the acts. There is a deputy- 
gaveller, who appears to exercise most of the 
gaveller’s functions. Sweet. . 


“GAZETTE. The official publication of the 


English government, also called the “London 
Gazette.” It is evidence of acts of state, and 
of everything done by the king in his political 
capacity. Orders of adjudication in bank- 
ruptey are required to be published therein; 
and the production of a copy of the “Gazette,” 
containing a copy of the order of adjudica- 
tion, is evidence of the fact. Mozley & Whit: 
ley. 


GEBOCCED. An Anglo-Saxon term, meaning 
“eonveyed.” 


GEBOCIAN. In Saxon law. To convey; to 
transfer boc land, (book-land or land held 
by charter.) The grantor was said to gebo- 
cian the alienee. See 1 Reeve, Eng. Law, 10. 


GEBUR (Sax.). A boor. His services varied 
in different places—to work for his lord two 
or more days a week; to pay gafols in money, 
barley, etc.; to pay hearth money, etc. He 
was a tenant with a house and a yard land 
or virgate or two oxen. Maitl. Domesday and 
Beyond 37. 


GEBURSCRIPT. In old English law. ‘Neigh: 
borhood or adjoining district. Cowell. 


GEBURUS. In old English law. A country 
neighbor; an inhabitant of the same gebur: 
script, or village. Cowell. : 


GELD. In Saxon law. Money or tribute 
A mulct, compensation, value, price. Angeld 
was the single value. of a thing; twigeld, 
double value, etc. So, weregeld was the val- 
ue of a man slain; orfgeld, that of a beast, 
Brown. A land tax of so much per hide or 
earucate. Maitl, Domesday Book 120. The 
compensation for a crime. 


GELDABILIS. In old English law, 


Tax- 
able; geldable. i 


GELDABLE. ‘Liable to pay geld; 
be. taxed... Kelham. . 


GELDING. 


A horse that has been - castrated, 


and. which, is thus distinguished , from.. the 


horse. in, his, natural and unaltered ‘ċondition. 
A A “ridgling” (a half-castrated horse) is not 
a gelding, but. a horse, within the denomina- 


tlon of animals in the statutes. Brisco v. State, 


4 Tex. App. 219, 30. Am.. Rep. 162, 


GEMMA. “Lat.” 
` & precious stone. Gems were distinguished 
by their transparency ; 
chrysolites, amethysts. 

GEMOT. ‘In Saxon law: A meeting or moot; 
g ‘eonvention ;- a publie assemblage.: These 
Were of ‘several sorts; Such as'the witena- 


Dig. 34, 2,19, IT. 


gémot,'or meeting of the wise men; the folo- 


gèmot, o general ‘assenibly of the people; 
the ‘shire-gemot, or county court; the burg- 
gëihót; or borough court; the hundred-gemot, 
or hundred court; the hali-gemot, or court- 
baron; the hal-mote; @ convention of citizens 
in. their. public hall; the holy-mote,.or holy. 


court ; the swein-gemote, or forest court; the 


ward-mote,’ or ward ‘court. Wharton; Cun- 
pingham. 


GENEALOGY: 
6f'a‘family, showing how the persons there 
dariet àre connected together. 


GENEARCH:- 


GENEATH. In Saxon law. A villein, or ag- 
ricuitural:tenant, (villenus villicus;) a hing 
or farmer, (frmarius rusticus.) Spelman: 


GENER. Lat. In the civil law. A. sor-ins 
law a daughter's: husband. (ite vir) Dig. 
38, TO, 6. 


GENERAL. Pertaining to, or designating, 
the: ‘genus ‘or elass, as distinguished: from 
that ‘which characterizes the species or indi- 
vidal: “Universal; not particularized ; as op: 

sosedto special. Principal ‘or central;':as 
6ppdsed' to! local. Open or available te “all, 
hs ‘oppbsed to detect. Obtaining commonly, 
or recognized universally; as opposed tò part 
ticular. Universal or unbounded; as oppos- 


ed to limited. Comprehending the whole,” or 


directed to the whole; as distinguished from 
gaything:applying.to. or‘ designed for:a “por; 
tion only. . Extensive or common te many, 
Record v. Ellis, 97 Kan. 754, 156 P. 712, .713, 
L. R. A. 1916E, 654, Ann. Cas. 1917C, 822; 
MéNeill vi McNeill, 166 lowa, 680, 148 N. W. 
643, OL 

“AS a noun; ‘tile: word isthe title of a prin 
cipal officer tn the army, usually ‘one who 
cotntiafids’ a ‘Whole army, division, ‘corps, OF 
brigade, in the United States army,” the 
Yank of “genétat ‘fs: the highest possible; 


ogpasionaliy (created. The, officers neyt -in 
ran are teuteriant general, major general, 
and brigadier general, ` 


aie & 


‘In the civil law.: A gem; 


such as emeralds, 


The: summary history or table 


The head ofa family. . 3 
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‘As to ‘general “Acceptiince,” iv "uA aministra- 
tion ‘of Estates,” “Agent, i u Appearance,” 
“Assignment,” “Average,” “Benefit, ” Chal- 
lenge,” “Character,” “Charge,” ' “*Coveriant,” ” 
“Creditor,” “Custom,” “Damages,” “Demure 
rer,” “Denial,” “Deposit,” “Device,” “Elec- 
tion,” “Execution,” “Executor,” “Finding,” 
“Franchise,” . “Fund,’’... “Gaol | Delivery,” 
“Guardian,” “Guaranty,” “Imparlance,” “In- 
surance,” “Intent,” “Issue”: “Jurisdiction,” 
“Law,” “Legacy,” “Letter of Credit,” “Lien,” 
“Malice,” “Meeting,” “Monition,” “Mortgage,” 
“Occupant,” “Orders,” “Owner,” *‘Partner- 
ship,” “Power,” “Property,” “Replication,” 


. “Restraint of Trade,” ‘¢Retainer?* “Return 
` Day,” “Rules,” “Sessions,” “Ship,” “Statute,’. 


“Pail,” “Tenancy,” “Term,” “Traverse,” “Us- 
age,” “Verdict,” “Warrant,” and “Warranty,” 
see: those. titles. 


GENERAL ASSEMBLY. A name given in 
some of the United States to the senate and 
house of representatives, which compose the 
legislative body. See State y Gear, 5 Ohio 
Dec. 569. 


GENERAL BOARD oF THE NAVY. A gén- 
eral advisory board to the Sécretary of the 
Navy. as to the preparation, maintenance and 
distribution of the fleet, plans of campaign, 
number’ and types of vessels,’ ètc., number and 
fanks of officers and number and ratings of 
. enlisted men, etc. 


GENERAL BUILDING SCHEME. One under 
which owner of large tract of land divides 
it into. building lots, to ‘be ‘sald. to different 
persons for séparate ` céctipancy by deeds 
which contain uniform covenants restricting 
the use which the several grantees may make 
of their premises. Besch v. Hyman, 221 Í App. 
Div. 455, 228 N. Y. 8. 231, 233. ooa 


GENERAL CIRCULATION. ‘That of a geh- 
eral newspaper only, as. distinguished from 
one.of a special or limited character; 1 Lack. 
Leg. N. (Pa.) 114. ; 


GENERAL COUNCIL. (I) A.-eouncil. ¢ọn- 
sisting .of members. of: the Roman; -Catholic 
Church from most parts of the world, but 
not from every part, as an ecumenical coun- 
cil. (2); One: of the names of the Bnglist 
parliament, - 


GENERAL COURT. The name giyen. tothe 
legislature of Massachusetts. and:.of New 
Hampshire, in colonia! times, and:subsequent: 
ly by their constitutions; so called because 
the ‘eolonial legislature of Massachusetts grew 
ott ofthe’ general court or ‘meeting of the 
Massachusetts Company. Cent. Dict. See 
Citizens’ Sav. & Loan Ass’n v. Topeka, . 20 
Wall. 666, 22 L. Ed. 455. 


GENERAL CREDIT. The ‘character of” a 
witness as one generally worthy of credit. 

_ distinction is sometimes insisted ee Je 
ween this and “part cular whic 
may be affected by proof of pa oula tacts 


relating to the: particular action,,, 
v. Kyle, 5 Abb. Prac. (N. S.) (N. Y 


GENERAL EXCEPTION. Genéral, exception 
is. an objection, to a ‘Pleading, or any part 
thereof, for want of substance, while a special 
exception is an objection to the form in which 
a cause of action is stated. Cochran yY: Peo- 
plæs Nat.. Bank (Tex. Civ. App.) 271 S. W. 
438, 434. : 


GENERAL FIELD. Several distinct -lots or 
pieces of land inclosed ‘and fenced in as one 
common field. Mansfield v. Hawkes, 14 Mass. 
440. 


GENERAL IMPARLANCE. In vieadisg 
One granted upon a prayer in which the de- 
fendant reserves to himself no exceptions. 


GENERAL. INCLOSURE ACT. The statute 
41 Geo. III. ec. 109, which consolidates a num- 
ber of regulations as to the inclosure of com- 
mon fields and waste lands. 


GENERAL INTEREST. In speaking of mat- 
ters of public and general interest, the terms 
“public” and “general” are sometimes used 
as synonyms. But in regard to the admissi- 
bility of hearsay evidence, a distinction has 
been taken between them, the term “public” 
being strictly applied to that which concerns 
every member of the state, and the term “gen- 
eral” being confined to a lesser, though still 
a considerable, portion .of the community. 
Tayl. Ev. § 609. 
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GENERAL LAND-QFFICE. . In:the United 
States, one of the bureaus of the interior de- 
partment, which has charge of the survey, 
sale, granting of patents, and other matters 
relating to the publie lands. 


GENERAL WORDS. Such words of.a de- 
seriptive character as are used in convey- 
ances in order to convey, not only the .spe- 
cific property described, but also all Kinds of 
easements, . privileges, 
which may. possibly belong. to the property 
eonveyed. Such words are in general un- 
necessary; but are properly used when there 
are. any easements or privileges., reputed to 
‘belong to the property not legally appurte- 
nant to it. 

Such words are rendered. unnecessary by 
the English conveyancing act of 1881, under 
which they. are. presumed to be included. 

See, as to the effect of such words in deeds, 
$ M. & S. 423; ina will; 1 P. Wms. 302; in 

a lease; 2 Moo. 592; in a release; 3 Mod. 
277; in a covenant; 3 Moo. 703; in a stat- 
ute; 1 Bla. Com, 88;. 2 Co. 46. : 


GENERALE. The usual commons ina 
religious house, distinguished from pietan- 
| tie, which on extraordinary occasions were 
allowed beyond the commons. Cowell. 


Generale dictum generaliter est interpre- 
tandum. A genera] expression is to be in- 
terpreted generally. 8 Coke, 116a. 


and. appurtenances ` 


ORNS 


Generale > nihil certum implicat. A general ex- 
pression” tinplies: hothitig certain. - "> ‘Boke: 
34b. A general řeċital in # deed has riot ‘the 
effect of an.estoppel., Best, Ev. p, 408, § 370. 


Generale tantum valet in generalibus; quantem 
singulare in singulis. What is general is of as 
much force among general things as what is. 
particular is among things’ particular. FL 
Coke, 59b. np 


Generalia præcedunt, specialia sequuntur. 
Things general precede, things’ special fellow. 
Reg. Brev.; Branch, Prine.. oiua 


Generalia specialibus non derogant. Jenk. Cent, 
120, cited L. R. 4 Exch. 226. General words 


do not derogate from special. 


Generalia sunt preponenda B singularibus. 
Branch, Princ. General things are te precede 
particular things. 


Generalia verba sunt ` generaliter ințélligenda, 
General words are to be understood generally, 
or in a general sense. 3 Inst. 76; Broom; 
Max. 647. nN, 


Generalibus specialia derogant. Special things 
take from generals. Halk, Lat. Max. ‘51. 
Generalis. clausula non. porrigitur. ad ea. qua 
antea specialiter sunt comprehensa. "A ‘general 
clause does not extend to those: things, whieh 
are previously: provided for specially. 8 Coke, 
154b. Therefore, where a. deed at the first 
contains special words, and afterwards con- 
cludes in general words, both words; ‘as: welt 
general as special, shall stand. 


Generalis regula generaliter est- intelligenda. 
‘A. general rule is to be understood ‘senerally. 
8. Coke, 65, a 


GENERALS OF ORDERS. Chiefs of the 
‘Several orders..of monks, friars, and other 
‘religious societies. cn 
GENERATIO.. The issue. or. r offspring: oth 
mother-monastery. Cowell. ” 


‘GENERATION. May mean either a degree 
of, removal in computing descents, ora single 
Succession.of living beings in, natural descent. 
McMillan. :v. -School Committee, , 107° Ne ©. 
609, 12 8. E. 330, 10 L. R. A. 823. 


GENEROSUS. 


Lat. Gentleman a gentle 
man. Spelman, f 


wi 


GENEROSA. Gentlewoman. Cowell; 2 Tast, 


668. 


-GENEROSI : FILIUS; The: -S01 : of a, sontle 


man. Generally abbreviated “gën. AL”: 


GENICULUM. A degree of consanguinity. 
Spelman.. . : “ S 
GENS. Lat. In Roman law.’ A tribe or 


clan; a group of families, connected by com- 


‘mon descent and bearing the’Sitne name, be. 


whee 


GENS DE JUSTICE 


ing all free-born and of free ancestors, and in 
possession of full civic rights. 

GENS DE JUSTICE. In French law. Of- 
ficers of a court. 


GENTES. Lat. People. Contra omnes gen- 
tes, against all people. Bract. fol. 8370. 
Words used in the clause of warranty in old 
deed. 


GENTILES. In Roman law. The members 
of a gens or common tribe. 


GENTLEMAN. In English law. A person of 
superior birth. 


Under the denomination of “gentlemen” 
prised all above yeoman; 
truly called “gentlemen.” 
i, ce. 20, 21. 

A “gentleman” is defined to be one who, without 
any title, bears a coat of arms, or whose ancestors 
have been freemen; and, by the coat that a gen- 
tleman giveth, he is known to be, or not to be, de- 
scended from those of his name that lived many 
hundred years since. Jacob, Sea Cresson v. Cres- 
Bon, 6 Fed. Cas. 809. 


whereby nobleMen are 
Smith de Rep. Ang, lib. 


GENTLEMAN USHER. One who holds a post 
at court to usher others to the presence, ete. 


GENTLEWOMAN. A woman of birth above 
the common, or equal to that of a gentleman; 
an.addition of a woman’s state or degree. 


GENTOO LAW. See Hindu Law. 


GENUINE. As applied to notes, bonds, and 
other written instruments, this term means 
that they are truly what they purport to be, 
and that they are not false, forged, fictitious, 
simulated, spurious, or counterfeit. Baldwin 
‘vy. Van Deusen, 37 N. Y. 492; Smeltzer v. 
White, 92 U. S. 362, 23 L. Ed. 508; Dow v. 
Spenny, 29 Mo. 390: Cox v. Northwestern 
Stage Co., 1 Idaho, 379; Ainsa v. Mercantile 
Trust Co. of San Francisco, 174 Cal. 504, 168 
P. 898, 901; Krug v. Sinclaire, 57 Cal. App. 
563, 207 P. 696, 697. A will that has been 
‘yevoked by later instrument and not revived 
‘by republication is not “genuine,” within Sur- 
‘rogate’s Court Act, § 144, In re Kiltz’s Will, 
$25 Misc. 475, 211 N. Y. S. 450, 461. 


GENUS. In the civil law. A general class 
‘or division, comprising several species, In 
tote jure generi per speciem derogatur, et 
illud. potissimum habetur quod ad speciem 
` directum eat, throughout the law, the species 
takes from the genus, and that is most par- 
-tieularly regarded which refers to the species. 
Dig. 50, 17, 80. 
‘A. man’s lineage, or direct descendants. 
-- Jn logic, it is the first of the universal ideas, 
and is when the idea is so common that it 
„extends to other ideas which are also. uni- 
_wersal; :¢.-g., incorporeal. hereditament is ge- 
NUS: with respect to a rent, which is species. 
” ‘Woolley, Introd. Log. 45; 1 Mill, Log. 133. 


are com- - 
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GEORGE-NOBLE. An English gold coin; 
value Gs. 8d. 
GERECHTSBODE. In old New York law. 


A court messenger or constable. O'Callaghan, 
New Neth. 322. 


GEREFA. In Saxon law. Greve, reve, or 
reevye; a ministerial officer of high antiquity 
in England; answering to the grave or graf 
(grafio) of the early continental nations. The 
term was applied to various grades of officers, 
from the scyre-gerefa, shire-grefe, or shire- 
reve, who had charge of the county, (and 
whose title and office have been perpetuated 
in the modern “sheriff,”) down to the tun- 
gerefa, or town-reeve, and lower. Burrill. 


GERENS. Bearing. Gerens datum, bearing 
date. 1 Ld. Raym. 336; Hob. 19. 


GERMAN. Whole, full, or own, in respect to 
relationship or descent. Brothers-german, as 
opposed to ‘half-brothers, are those who have 
both the same father and mother. Cousins- 
german are “first” cousins; that is, children 
of brothers or sisters. 


GERMANUS. Lat. Descended of the same 
stock, or from the same couple of ancestors; 
of the whole or full blood. Mackeld. Rom. 
Law, § 145. 


GERMEN TERRA Lat. A sprout of the 
earth. A young tree, so called. 


GERONTOCOMI. In the civil law. Officers 
appointed to manage hospitals for the aged 
poor. 


GERONTOCOMIUM. In the civil law. An 
institution or hospital for taking care of the 
old. Cod. 1, 3, 46, 1; Calvin. 


GERRYMANDER. A name given to the proc- 
ess of dividing a state or other territory into 
the authcrized civil or political divisions, but 
with such a geographical arrangement as to 
accomplish a sinister or unlawful purpose, 
as, for instance, to secure a majority for a 
given połitical party in districts where the re- 
sult would be otherwise if they were divided 
according to obvious natural lines, or to ar- 
range school districts so that children of cer- 
tain religions or nationalities shall be brought 
within one district and those of a different 
religion or nationality in another district. 
State v. Whitford, 54 Wis. 150, 11 N. W. 424. 


GERSUMARIUS. In old English law. Fin- 
able; liable to be amerced at the discretion of 
the lord of a manor. Cowell. 


GERSUME. In old English law. Expense; 
reward; compensation; wealth. It is also 
used for a fine or compensation for an offense. 
2 Mon. Angl. 973. E : 


GEST. In Saxon law.’ A guest. “A name giy- 
en to a strangér ‘on the second night of his en- 
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tertainment in another's honge. Twanight 
gest.. ; 
GESTATION, UTERO-GESTATION, In 


‘medical jurisprudence.’ The time during 
‘which a female, who has conceived, carries 
the embryo or fetus in her uterus. 


GESTIO. In the civil law. 
duet. : 

Management or transaction. Negotiorum 
gestio, the doing of another’s business; ‘an 
interference in the affairs of another in his 
sabsence, from benevolence or friendship, and 
without authority. Dig. 3, 5, 45; Id. 46, 3, 
12, 4; 2 Kent, Comm. 616, note. 


Behavior or ccn- 


GESTIO PRO HAEREDE. Behavior as heir. 
This expression was used in the Roman law, 
and adopted in the civil. law and Scotch law, 
to denote conduct on the part of a person ap- 
pointed heir to a deceased person, or other- 
wise entitled to succeed as heir, which indi- 
cates an intention to enter upon the inherit- 
ance, and to hold himself out as heir to cred- 
itors of the deceased; as by receiving the 
rents due to the deceased, or by taking pos- 
_session of his title-deeds, ete. Such acts will 
‘render the heir liable to the debts of his an- 
„cestor. Mozley & Whitley. 


GESTOR. In the civil law. One who acts 
for another, or transacts another’s business. 
Calvin. 


GESTU ET FAMA. An ancient and obsolete 
writ resorted to when a person’s good be- 
havior was impeached. Lamb. Eir. 1. 4, c. 14. 


GESTUM. Lat. In Roman law. A deed or 
act; a thing done. Some writers affected to 
‚make a distinction between “gestum” and 
“factum.” But the best authorities pro- 
ncunced this subtile and indefensible. Dig. 
50, 16, 58. 


GET, n. A bill of divorce among the Jews, 
which is drawn in the Aramaic language, uni- 


,formly worded and carefully written by a. 


«proper scribe, and after proper ceremonies 
and questionings by the rabbi, especially as to 
whether both parties agree to the divorce, 

_ the husband hands to the wife in the presence 
of ten witnesses. . Shilman v. Shilman, 174 
N. Y. S. 385, 386, 105 Mise. 461. 


GEVILLOURIS. In old Seotch law. Gaolers. 
1 Pite. Crim. Tr. pt. 2, p. 234. 


GEWINEDA,. In Saxon law. The ancient 
convention of the people to decide a cause. 


GEWITNESSA. In Saxon and old English 
law. The giving of evidence. 


GEWRITE. In Saxon law. Deeds or char- 
ters; writings. 1 Reeve, Eng. Law 10. 


.GIBBET. A gallows; the post on which 
malefactors are hanged, or on which their 
bodies are exposed. It differs from a com- 
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mon-gallows,-in. that it consists.of one. pgr- 
pendicular-post, from the top of. which pro- 
ceeds. one arm, except it be a double gibbet, 
which is formed in the shape of the Roman 
capital T. Ence. Lond. ; 


GIBBET LAW. Lynch law; m ‘particular 
a custom anciently prevailing in the parish 
of Halifax, England, by which the free burgh- 
ers held a summary trial of any one accused 
of petit larceny, and, if they found him 
guilty, ordered him to be decapitated. 


GIFT. A voluntary conveyance of land, or 
transfer of goods, from one person to ancther, 
made gratuitously, and not upon any consid- 
eration of blocd or money. 2 Bl. Comm. 440; 
2 Steph. Comm. 102; 2 Kent, Comm. 437.: And 
see Ingram. v. Colgan, 106 Cal. 113, 38 P..315, 
28 L. R. A. 187, 46 Am. St. Rep. 221; Gray 
v. Barten, 55 N. Y. 72, 14 Am. Rep. 181; Wil- 
liamson v. Johnson, 62 Vt. 378, 20 A. 279, 9 
L. R. A. 277, 22 Am. St. Rep. 117;. Flanders 
v. Blandy, 45 Ohio St. 113, 12 N. B.. 321; In 
re Polhemus’ Estate, 145 N. Y. 8. 1107, 1109, 
84 Misc. 332; Harrelson v. Harrelson, 304 
Mo. 250, 268 S. W. 107; Burkett v. Doty, 176 
Cal. 89, 167 P. 518, 520; Parrott v. Noel: (D. 
GC.) 8 F.(2d) 368, 370; Saba v. Cleveland Trust 

23 Ohio App. 163, 154 N. E. 799, 800; Noel 
y. Parrott (C. C. A.) 15 F.(2d) 669, 671; Kearse 
v. Kearse (Tex. Com. App.) 276 S. W. 690, 693 ; 
Neblett v. Smith, 142 Va. .840, 128 S. E. 247, 
251; Combs v. Roark’s Adm’r, 221 Ky. 679, 
299 S. W. 576, 578; Tlynes v. White, 47 Cal 
App. 549, 190 P. 836, 838; In re Van Alstyne, 
207 N. Y. 298, 100 N. E. 802, 804. 

A gift is a transfer of personal property, 
made voluntarily and without consideration. 
Civil Code Cal. § 1146. 

In popular language, a voluntary convey- 
ance or assignment is called a “deed of gift.” 

“Gift”? and “advancement” are sometimes 
used interchangeably as expressive of the 
same operation. But, while an advancement. 
is always a gift, a gift is very frequently not 
an advancement. In re Dewees’ Estate, 3 
Brewst. (Pa.) 314. ‘ i 


Advancement Distinguished 


Upon an ordinary “gift” there is no inten 
tion on the part of the donor that the donee 
will ever be expected to account for it, that. 
being the distinguishing feature between :a 
gift and a statutory advancement. Brewer's 
Adm’r v. Brewer, 181 Ky. 400, 205 S. W. 393. 
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In English Law 


A conveyance of lands in tail; a convey- 
ance of an estate tail in which the operative 
words are “I give,” or “I have given”. .2 
Bl. Comm. 816; 1 Steph. Comm. 473. ` 


In General 


—Absolute gift, or gift inter vivos, as distin. 
guished from a testamentary gift, cr -one made 
in contemplation of death, is one by which the 
donee becomes in the lifetime of the donor the 
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absoliite ‘owner of ‘the thing given, whereas 
a ‘donatio mortis causa leaves the wholé title 
in” the ‘actior, iles the event occurs ‘(the 
‘death of the donor) which is'to divest him. 
Buecker v. Carr, 60 N. J. Eq. 300, 47 A; 34; 
Geodan v. Goodan,.184 Ky. 79, 211 S. W: 423, 
424; Baker, v. Baker, 123 Md. 82; 90 A. 776, 
TTA; Ward v. Jones (Tex. Civ. App.) 293. s. 
iW. 604, 606; Saba y. Cleveland Trust Co., 23 
Ohio. App. 163, 154 N. E. 799, 800; Swan v. 
Swan's Ex’ Bs, 186. Va. 496, 117 8. B. 858, 866; 
Reel v. Hansboro State Bank, 52 N. D. 182, 
"201: Ni W: 861, 862; Martin v. First National 
Banik, 206 Mo. App: 629, 227 8. W. 656, 657; 
McCoy Y. Shawnee: Building & Loan Ass'n, 122 
‘Kain, 38, 251. P; 194, 195, 49 A. In R. 1441; 
'Wirst. Nat. Bank v. Liberty Trust, Co., 151 Md. 
241,134: A. 210; 213;:47 A. L R. 730; York 
V ‘Trigg, 87 ÒK1..214,209.P. 417, 423 ;. Martin 
¥. First: National Bank; 206 Mo. App. 629, 
29T. S.. W. 656;. 657 ; Grignon: v. Shope, 100 
“Or. 611, 197 P. 317,. 319; Besson v. Stevens, 
34 N: J. Eq. 549, 120 A. 640, 643; Matthews 
“Ws ‘Hanson, 145 Va.-614,.184 S. E. 568, 569; 
‘Fouts v..Naùte, 55 Okl- 266, 155 P. 610; 611, 
Ei R: .A.'1916B, 283; Blodgett v. Union & New 
Haten Trust Co:; 97 Conn. 405, 116. A. 908, 
DIO; ° York. v; Grigg, 87 Ok]. 214, 209 P. 417, 
i 423 ;: Starks v. Lincoln, 316: Mo. 483, 291 8. 
<W- 182, :134. As- distinguished from a gift 
-fn trust, it is one where not only the legal 
Witle but the beneficial ownership as well is 
‘vested ‘in the denee.: Watkins v. Bigelow,’93 
‘Minn, 210, 100 N. W: 1104; “Allen v. Hendrick, 
204:Or. 202, 206 P. 733, 740. 


mGift. enterprise, A scheme for the division 
or distribution of i certain articles of property, 
to be determined by chance, among those who 
pave, taken shares in the scheme. The phrase , 
: “hes a tained such a nötoriety as to justify a 
court, in. taking judicial , notice of what’ is 
z „meant „and. understood. by. it. Lohman v. 
: gi; Ind. 17; - Lañsburgh v. District of 


; ympia,. 
zant, 1138 Ala. 86, 35,80. 28, 100 Am. St, Rep. 


17; Winston v. Beeson, 135 N. C., 271, 47 8. 


E. 457, 65 L. R. A. 167; Utz v. Wolf, 72 Ind. 
App. 572} 126 .N.W. 827, 328 ;.. Post Pub. Co. v. 
ray, (GC, A.) 230 F. 773, 775. 


, Heid d tass.” 
“the: thetriment creating it directs tlie ‘dis- 
“thibation of añ ‘aggregate sum toa body. of 
Pons, commonly ‘designated by some ‘gen- 
‘eral name, * “as “children,” “orvandchildrer,” 
. “nephews,” ungertain, in number at the time 

of the gift, to be. ascertained at a future time, 
“and Who ate‘hli to take in equal or in Some 
b dbfihite proportions; the share of each 
Ë being dependent, for its amount upor: thé ulti- 

mate ‘Humber’ of persons in the désignated 

class. Prichard, y: ae 83 W. Va. 652, 


Fox's e ak Soe , 
288; WWesshory v: Yen 


1 App... D.C 524; State v. Shu- . 


OP tribute, 
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Ti, 195 “Mich; 556, 162 N. W.102,:106; Li R. 
A. 1918F, 1074; In re Rochester Trust & Safe 
Deposit. Co., 222 N. Y. §.,.256, 260, 129 Misc. 
318; Stahl v. Eniéty, 147 Md. 123, 127 ‘A. 760, 
761; Perry v. Leslie, 124° Me. 98, 126 A. 340, 
343; Blackstone v. Althouse, 278 IIL 481, 116 
N. E. 154, 157, L. R. A. 1918B, 230; Marx v. 
Hale, 131 Miss: 290, 95 So. 441, 443 ; -Hagood 
v. Hagood (Tex. Civ. App.) 186 8. W. 220, 225. 


GIFTA AQUA. The stream of water to a 
‘mill. Mon. Angl. tom. 3. : 


GIFTOMAN. In Swedish law. The right to 
dispose of a woman in marriage; or the per- 
son possessing such right,—her father, if liv- 
ing, or, if he be dead, the -mother. 


“GILD. 
Spelman, 
A fine, mulet, or amerelament; a satisfac- 
tion or compensation for an injury. 
- A fraternity, society, or company: of persons 
combined together, under certain regulations, 
and with the king’s license, and so called be-. 
cause its expenses were defrayed by the con- 
tributions (geld, gild) of its members. Spel- 
man. `In other. words, a corporation ;. called, 
in Latin, “societas,” “collegium,” “fratria,” 
“fraternitas,” “sodalitium,’ “adunatio;” and, 
in foreign law, “gildonia.” Spelman. There 
were various kinds of these gilds, as merchant 
or commercial gilds, religious gilds, and oth- 
ers. 3 Turn. Anglo Sax. 98; 3 Steph. Comm. 
178, note u. See Gilda Mercatoria, ~: ° 
A friborg, or, decennary; called, by the 
Saxons, “gyldscipes,” and its members, “gil- 
dones” and “congildones.” Spelman. 


GILD-HALL.. See Guildhall., l 


In Saxon law. A tax or “tribute. 


from any zilā or fraternity. 


GILDA MERCATORIA. A zilā merchant; or 
merchant gild; a gild, corporation, or com- 
pany of? merchants. 10 Coké; 30. oo Ed 


GILDABLE: Tù ola. English: law. Taxable, 
tributary; or: contributory; liable. to pay tax 
Cowell ; Blount. eds 


GILDO. ‘In Saxon jaw. Members, of, a gild 
or ‘decennary., Oftener , spelled . “congitdo.” 
Du Cange; Spelman. . , 


GILL;. A measure..of, sapacityy equal , to one- 
fourth of a pint: ; . ror 


GILOUR. L. Fr, A cheat. or deceiver., Ap- 
plied in Britton to those who. sold false | ‘or 
spurious things for good, as pewter for silver 


or laten for gold. Britt: & 15.: 


GILT EDGE. As applied tò ‘commercial pa- 
‘per, a colloquialism, meaning of thetest.qnal- 
ity or: highest- price, first class;: ang.: not :im- 
plying that a note which is not gilt edge is 
‘nob Collectibié, or that tle Maker is irrespolisi- 


pte! Martta v: Moreland, 9 Or: ‘6, ‘180 P. 998, 
gga, © 
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GIRANTE:' An Italian word, which’ ignites 


the drawer of a bill. it ‘{s' derived frou gt 


rare,’ to draw. 


GIRDLE, v. To “girdle” a tree for the pur- 
pose of obtaining crude turpentine.is to cut 
off a ring of bark around the trunk. How- 
ard v. State, 17 Ala. App. 9, 81 So. 345, 346. 


GIRTH. In Saxon and old English law. A 
measure of length, equal to one yard, derived 
from the girth or circumference of a man’s 
body. 


GIRTH AND. SANCTUARY. In old Scotch 
law. An asylum given to murderers, where 
the murder was committed without any pre- 
vious design, and in chaude mella, or heat 
of passion. Bell. 


GISEMENT. L. Fr. Agistment; cattle taken 
in to graze at a certain price; also the money 
received for grazing cattle. : 


GISER. L. Fr. To lie. . Gist en le bouche, 
it lies in the mouth. Le action bien gist, the 
action well lies. Gisant, lying. 


GISETAKER., An agister; 
takes cattle to graze. 


a person who 


GISLE. In Saxon law. A pledge. Fredgiste, 
a pledge of peace. Gislebdert, an illustrious 
pledge. 


GIST. In pleading. The essential ground or 
object of the action in point of law, without 
which there would be no cause of action. 
Gould, Pl. c. 4, § 12; Hathaway v. Rice, 19 
Vt. 102. ` 

The gist of an action is the cause for which 
an action will lie; the ground or foundation 
of a suit, without which it would not be main- 
tainable; the essential ground or object of a 
suit, and without which there is not a cause 
of action. First Nati: Bank v. Burkett, 101 
Til. 391, 40 Am. Rep. 209; Hoffman v. Knight, 
127 Ala. 149, 28 So. 593; Tarbell y. Tarbell, 60 
Vt. 486, 15 A. 104. 


GIVE. To bestow upon another gratuitously 
or without consideration. Neblett v. Smith, 
142 Va. 840, 128 S: E. 247, 251. 


In their. ordinary and familiar signification,. the 
words ‘sell’ and “give” have not the same mean- 
ing, but are commonly used to express different 
modes of transferring the right to property from 
one person to another. “To sell’? means to transfer 
for a valuable consideration, while ‘‘to give’ sig- 
nifies to transfer gratuitously, without any equiv- 
alent. Parkinson v. State, 14 Md. 184, 74 Am. Dec: 
522. 


To transfer ;—used with reference to either 
the title or the possession. Crawford v. Hurst; 
307 Til, 248, 188 N., E. 620, 622. 


The word is commonly used indiscriminately to 
refer to the transfer of either the possession or the 
title, though its’ primary meaning was a transfer 
to another's possession or ownership without com- 
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To. transfer. or yield. to,- or. bestow upon, 
another. Qne of the operative words, in deeds 
of conveyance of real property, importing at 
common law, a warranty or covenant for 
quiet enjoyment during the lifetime of the 
grantor. Mack v. Patchin, 29 How. Prac. (N. 
¥.) 23; Young v. Hargrave, 7 Ohio, 69, pt. 
2; Dow v. Lewis, 4 Gray (Mass.) 473. 


GIVE AND BEQUEATH. These words, in a 
will, import a benefit in point of right, to 
take effect upon the decease of the testator 
and proof of the will, unless it is made in. 
terms to depend upon some contingency or 
condition precedent. Eldridge v, Eldridge, 9 
Cush, (Mass.) 519. 


GIVE BAIL. To furnish or put in bail or 
security for one’s appearance. 


GIVE COLOR. To admit an apparent or col- 
orable right in the opposite party. Under the 
ancient system a plea of confession and avoid- 
ance must give color to the affirmative aver- 
ments of the complaint, or it would be fatally. 
defective. The “giving color’ was simply the 
absenee of any denials, and the express or 
silent admission that the declaration, as far 
as it went, told the truth. Smith v. Marley, 
39 Idaho, 779, 230 P. 769, 770. See Color. 


GIVE JUDGMENT. To render, pronounce, or 
declare the judgment of the court in an ac- 
tion at law; not spoken of a judgment ob- 
tained by confession. Schuster v. Rader, 13 
Colo. 329, 22 P. 505. ' 


GIVE NOTICE. To communicate to another, 
in any proper or permissible legal manner, 
information or warning of an ẹxisting fact or 
state of facts or (morè usually) of some in- 
tended future action. See O'Neil v. Dickson, 
11 Ind. 254; In re Devlin, 7 Fed. Cas. 564; 
City Nat. Bank v. Williams, 122 Mass. 585; . 
Tinker v. Board of Sup’rs of Kossuth County, . 
Iowa (D. C.) 292 F. 863, 866; St, Louis, B. & 
M. Ry. Co. v. Hicks (Tex. Civ. App.) 158 8. Ww 
192, 194. 


GIVE TIME. The act of a creditor in extend. 
ing the time for the payment or satisfaction 
of a claim beyond the time stipulated in the 
original contract. If done without the. con, 
sent of the surety, .indorser, or guarantor, it 
discharges him. Howell v. Jones, 1 Cromp. 
M. & R. 107; ‘Shipman v. Kelley, 9 App. Div. 
316, 41 N. Y. 8. 839. ` 


GIVE WAY. In the rules of navigation, one 
vessel is said to “give way” to anotler when 
she deviates from her course. in sucha män: 
ner and to such an extent as to.allow the oth- 
er to pass without altering her tourse. See 
Lockwood y. Lashell, 19 Pa. 350. 


GIVER. A donor; he who makes a gift.: 


GIVING IN PAYMENT 


GIVING IN PAYMENT. In Louisiana law. 
A phrase (translating the Fr. “dation en pate- 
meng”) which signifies the delivery and ac- 
ceptance of real or personal property in satis- 
faction of a debt, instead of a payment in 
money. See Civil Code La: art. 2655. 


GIVING. RINGS. A ceremony anciently per- 
formed in England by serjeants at law at the 
time of their appointment. The rings were 
inscribed with a motto, generally in Latin. 


GLADIOLUS. A little sword or dagger; a 
kind of sedge. Mat. Paris. 


GLADIUS. Lat. A sword. An ancient em- 
blem of defense. Hence the ancient earls or 
comites (the king’s attendants, advisers, and 
associates in his government) were made by 
being girt with swords, (gladio succincti.) 
_The emblem of the executory power of the 
law in punishing crimes. 4 Bl. Comm. 177. 
In old Latin authors, and in the Norman 
laws, this word was used to signify supreme 
jurisdiction, (jus gladii.) 
GLAIVE. A sword, lance, or horseman’s 
staff. One of the weapons allowed in a trial 
by combat. 


GLANS. In the civil law. Acorns or nuts of 
the oak or other trees. In a larger sense, all 
fruits of. trees. 


GLASS-MEN. A term used in St. 1 Jac. I. c. 
%, for. wandering rogues or vagrants. . 


GLAVEA. A hand dart. Cowell. 


GLEANING. The gathering of grain after 
reapers, or of grain left ungathered by reap- 
ers. Held not to be a right at common law. 1 
H. Bl. 51. 


GLEBA. A turf, sod, or clod of earth. The 
soil or ground; cultivated land in general. 
Church land, (solum et dos ecclesia.) Spel- 
man. See Glebe. 


GLEBA ASCRIPTITII. Villein-socmen, who 
could not be removed from the land while 
they did the service due. Bract.c.7; 1 Reeve, 
Eng. Law, 269. 


GLEBARIÆ. Turfs dug out of the ground. 
Cowell. 


GLEBE. 
In Ecclesiastical. Law 

The land possessed as part of the endow- 
ment or revenue of a church or ecclesiasti- 
cal benefice. 
In Roman Law 

A clod; turf; soil. Hence, the soil of an 
inheritance; an agrarian estate. Servi ad- 
dicti-glebe were serfs attached. to and passing 


with the estate. . Cod. 11,.47, 7, 21; Noy. 
54, 1. : i 
GLISCYWA. In. Saxon law. A :fraternity, :: 
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GLOMERELLS. Commissioners appointed to 
determine differences between scholars in a, 
school or university and the townsmen of the 


place. Jacob. 
GLOS. Lat. In the civil law. A husband’s 
sister. Dig. 38, 10, 4, 6. 


GLOSS. An interpretation, consisting of one 
or more words, interlinear or marginal; an 
annotation, explanation, or comment on any. 
passage in the text of a work, for purposes of 
elucidation or amplification. Particularly ap- 
plied to the comments on the Corpus Juris. 


GLOSSA. Lat. A gloss, explanation, or in- 
terpretation. The glosse, of the Roman law 
are brief illustrative comments or annotations 
on the text of Justinian’s collections, made 
by the professors who. taught or lectured on 
them about the- twelfth century, (especially 
at the law school of Bologna,) aud were hence 
called “glossators.” These glosses were at 
first- inserted in the text with the words to 
which they referred, and were called “glossa 
interlineares ;” - but afterwards they were. 
placed in the margin, partly at the side, and 
partly under the text, and called “glosse mur-- 
ginales.” A selection of them was made by 
Accursius, between A. D. 1220 and 1260, under 
the title of “glossa Ordinaria,” which is of 
the greatest authority. Mackeld. Rom. Law, 
§ 90. 


Glossa viperina est que corrodit viscera textus. 
11 Coke, 34. It is a poisonous gloss whiclr 
corrupts the essence of the text. 


GLOSSATOR. In the civil law. A commen- 
tator or annotator. A term applied to the 
professors and teachers of the Roman law in 
the twelfth century, at the head of whom was 
Irnerius. Mackeld. Rom. Law, § 90. 


GLOUCESTER, STATUTE OF. The statute 
is the 6 Edw. I. c. 1, A. D. 1278. It takes its 
name from. the place of its enactment, and 
was the first statute giving costs.in actions. 


GLOVE SILVER. Extraordinary rewards 
formerly given to officers of courts, etc,; mon- 
ey formerly given by the sheriff of a county 
in which uo offenders are left for execution 
to the clerk of assize and judges’ officers. 
Jacob. 


GLOVES. It was an ancient custom on a 
maiden assize, when there was no offender to 
be tried, for the sheriff to present the judge 
with a pair of white gloves. It is an im- 
memorial custom to remove the glove from 
the right hand on taking oath. Wharton. ` 


GLYN. A hollow between two mountains; a. 
valley or glen. Co. Litt. 5b. ; 


Go. To be dismissed’ from a court. To issue- 
from. “court. “The court said a mandamus- 
must g0”: 1. W.. BLS 50. .“Let.a. supersedeas- 
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go? 5 Mod, 421. 
B. 35. o 
GO BAIL. 


To assume the responsibility of a 
surety on a bail-bond. > 


GO HENCE. fo depart from the court; with 
the further implication that a suitor who is 
directed to “go hence” is dismissed from fur- 
ther attendance upon the court in respect to 
the suit or proceeding which brought him 
there, and that he is finally denied the relief 
which he sought, or, as the case may be, ab- 
solved from the liability sought to be imposed 
upon him. See Hiatt v. Kinkaid, 40 Neb. 178, 
58 N. W. 700. 


GO TO. In a statute, will, or other instru- 
ment, a direction that property shall “go to” 
a designated person means that it shall pass 
or proceed to such person, vest in and belong 
to him. In re Hitchins’ Estate, 43 Misc. Rep. 
435, 89 N. Y. S. 472; Plass v. Plass, 121 Cal. 
131, 53 P. 448. 


GO TO PROTEST. Commercial paper is said 
to “go to protest” when it is dishonored by 
non-payment or non-acceptance and is handed 
to a notary for protest. 


GO WITHOUT DAY. Words used to denote 
that a party is dismissed the court. He is 
said to go without day, because there is no 
day appointed for him to appear again. 


GOAT, GOTE. In old English law. A con- 
trivance or structure for draining waters out 
of the land into the sea. Callis describes 
goats as “usual engines erected and built with 
portcullises and doors of timber and stone 
or brick, invented first in Lower Germany.” 
Callis, Sewers, (91), 112, 113. Cowell defines 
“gote,” a ditch, sewer, or gutter. 


GOB. In mining. Space between face of coal 
and where props had been set by machine 
operators on previous trip. New Union Coal 
Co. v. Sult, 172 Ark. 753, 290 S. W. 580, 581. 


GOD AND MY COUNTRY. The answer made 
by a prisoner, when arraigned, in answer to 
the question, “How will you be tried?” In the 
ancient practice he had the choice (as appears 
by the question) whether to submit to the 
trial by ordeal (by God) or te be tried by a 
jury, (by the country;) and it is probable 
that the original form of the answer was, 
“By God or my country,” whereby the prison- 
er averred his innocence by declining neither 
of the modes of trial. 


GOD-BOTE. An ecclesiastical or church fine 
paid for crimes and offenses committed 
against God. Cowell. 


GOD-GILD. That which is offered to God or 
his service. Jacob. 


GOD’S PENNY. In old English law. Ear- 
llest-money ;. monéy given as evidence of the 
completion of a bargain. This name is prob- 


“The writ may go.” 18°C: 


GOING TO THE GCOUNTEY 


ably derived ‘from the fact that such money 
was given to” the church or distributed in alms. 


GOGING-STOLE. ‘An old form of the word 
“eucking-stool,” (q. v.).. Cowell. 


GOING. In various compound. phrases (as 
those which follow) this term implies either 
motion, progress, active operation, or present 
and continuous validity and efficacy. 


GOING BEFORE THE WIND. In the lan- 
guage of mariners and in the rules of navi- 
gation, ‘a vessel is said to be going “before 
the wind” when the wind is free as respects 
her course, that is, comes from behind the 
vessel or over the stern, so that her yards may 
be braced square across. She is said to be 
“going off large’ when she has the wind free 
on either tack, that is, when it blows from 
some point abaft the beam or from the quar- 
ter. Hall v. The Buffalo, 11 Fed. Cas. 216; 
Ward v. The Fashion, 29 Fed. Cas. 188. 


GOING CONCERN. A firm or corporation 
which, though embarrassed or even insolvent, 
continues to transact its ordinary business. 
White, ete., Mfg. Co, v. Pettes Importing Co. 
(C. C.) 30 Fed. 865; Corey v. Wadsworth, 99 
Ala. 68, 11 So. 350, 23 L. R. A. 618, 42 Am. 
St. Rep. 55; Pennsylvania R. Co. v. Public 
Utilities Commission of Ohio, 116 Ohio St. 
80, 155 N. E. 694, 697; City of Cincinnati v. 
Public Utilities Commission, 118 Ohio St: 259, 
148 N. E. 817, 827; Slaughter v. Burgeson, 
203 Iowa, 913, 210 N. W. 553, 554; Rothery. v. 
Lowe, 144 Md. 405, 124 A. 868, 870; In re 
Bucyrus Road Machinery Co. (C. C. A.) 10 
¥.(2d) 333, 334; Gantenbein v. Bowles, 103 Or. 
277, 203 P. 614, 617; Pioneer Telephone & 
Telegraph Oo. v. State, 64 OKL. 304, 167 P..995, 
1000, L. R. A. 1918C, 138; City and County 
of Denver v. Denver Union Water Co., 246 
U. 8. 178, 38 S. Ct. 278, 62 L. hd. 649. 


GOING OFF LARGE. See “Going Before the 
Wind,” supra. 


GOING PRICE. The prevalent price;- the 
eurrent market value of the article in ques- 
tion at the time and place of sale. Kelsea v. 
Haines, 41 N. H. 254; Hoff v. Lodi Canning 
Co., 51 Cal. App. 299, 196 P. 779, 780. 


GOING THROUGH THE BAR. The act of 
the chief of an English common-law court in 
demanding of every member of the bar, in or- 
der of seniority, if he has anything to move. 
This was done at the sitting of the court each 
day in term, except special paper days, crown 
paper days in the queen’s bench, and rev- 
enue paper days in the exchequer. On the 
last day of term this order is reversed, the 
first and second time round, In the exchequer 
the postman and tubman are first called on. 
Wharton. ' 


GOING TO THE COUNTRY. When a party, 
under the common-law system of pleading, 
finished his pleading. by the words “and of 


GOING: VALUE! «- 


this he puts himself upon the country,” this 
was called “going to the: country.”...It. was 
the essential termination of a pleading which 
took issue tipon’a material fact i in the’ preced: 
ing pleading. Wharton: 


GOING VALUE. As applied, to the property 
or plant of a manufacturing or industrial cor- 
poration, a public-service corporation, “ete, 
this mearis the value which arises from håv- 
ing an. established:..business. whieh -is. in; ac- 
tive: operation, Jt. is:an.element.of value. over 
and above the replacement. cost. of. the plant, 
and may represent the :increment, arising from 
previous labor, effort, or. expenditure in. work- 
ing- up business, acquiring good will, and suc- 
cessfully adapting property and. plant to, the 
intended. use. See Cedar: Rapids. Water Co. 
v. Cedar Rapids, 118 Iowa, 234, 91 N. W. 1081; 

People ex rel : Kings County. Lighting Co..v. 
Willcox,.156:App: Div..603, 141 N. Y. 8. 677, 
680 ;. -Appleton ‘Water Works Co. v, Railroad 
Commission of Wisconsin, 154 Wis, 121, 142 
Nt. W. 476, 482, 47 L.R. A. (Ny SH 770, Ann: 
Cas.’ 1915B;'1160; ‘State éx ‘rel. Capital City 
Water: Co., vi ‘Public Service Commission of 
Missouri, 998 Mo. 524, 252 S.-W. 446, 452; 
People ‘ex fel. Adirondack Power & Light Cor- 
poration” v. Public Service Commission, 200 
Ap . Div. 268, 193 N: Y; S. 186, 192; Trenton 
‘& Mercer County Traction Co. ¥. State Board 
of Taxes and Assessment, ‘91 N. J. Law, 511, 
103 A. 413; 414; Des*Mofiiés Gas: €. v; ‘City 
of Des Moines, 238 U. S. 453, 35 S: Ct. 811, 
815, 17, 59'L, Ed. 1241; People ex rel. Kings 
County ‘Lighting Co. v. Willcox, SION: Y. 479, 
io N. B. 911, 51 G R; A. (N. 'S) 1; United 
States v Boston, C C & N. Y. Canal Go; (C. 
ĉ. A) a +. STT, 896; ‘Oshkosh Waterworks 
Co; v. Railroad Commission of Wisconsin, 161 
Wis. 122, 152 N.-W. 859; 861, Le R. ‘A. 1916F, 
592 5: Pacifice Telephone’ & ‘Telegraph Co. v. 
Whitcomb (D. ©.) 12°F.(2d): 279, 284; Monroe 
Gaslight & Fuel Co. v. Michigan Public Util- 
ities Commission (D. C.) 11 F.(2å) 319, $29; 
City of Huntington v. Public Service Com- 
mission, 101 W. Va. 378, 133 S. E-144, 147; 
City of Cincinnati v. Public Utilities .Commis- 
sion,..113 Ohio. St. . 259, 148 N.. E. 817, 827; 

Public Service Gas Co. y. Board .of Publie 
Utility Com’rs,-84.N. J. Law, 463,87. AL 651, 
657, L. R. A. 19184, 421. . 


GOING. WITNESS.. One who is about to take 
his departure from: the. jurisdiction of. the 
court, although only into a: state or. country 
under the general sovereignty; as. from one 
to-another of the United States, or from Eng- 
land to Scotland, yo! : EES 


GOLDA. A. minę,.. Blount. 


A a Se 
sage for, water.: Cowell. ... Lo 


GOLDSMITHS’ NOTES. ‘Bankers’ cash notes 
(i. e, promissory notes given-by a banker’ to 
hisi cystomer as atknowlelgmestarat the wer 
celptiof:money) were originaly cated ‘in: on: 
gon (goldsmiths!) notes," ‘from: the eixeuni 
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stance that all-the banking business; in Eng- 
land was originally transacted by goldsmiths, 
Wharton, 


GOLDWIT. ‘A ‘mulet or fine in ‘gold. 


GOLIARDUS.. L. Lat... A jester, ‘buffoon, -or 
juggler. Spelman, voc. :“Geliardensis,” 


GOMASHTAH. ` In Hindu law: An’ agent; 
a steward; a confidential factor ; a repre- 
sentative, So i 
GONORRHŒA: In medical’ jurisprudence. 
A ‘venereal disease, characterized by a puri- 
lent inflammation of the urethra in ‘the male 
and the vagina in the female. Vulgarly called 


“clap.” Sally .v. Brown, 220 Ky. 576, 295.8, 
W. S90, S91 . 
GOOD. 


1 Valid; ‘sufficient im Jaw;, effectual; unob- 

jectionable; sound, .Morrison-v, Farmers’ & 
Traders’ State Bank,. 70 Mont. 146, 225. P. 
128, 125; Crescent Cotton Oil Co. v. Union 
Gin & Lumber Co., 188 Tenn. 58; 195S. W. 
770, TÌ; Ball v: Chicago, R. I. & P. Ry: Co., 
190 Iowa, 977, 181 N. W. 469, 471; MeNabb 
v. Juergens (Iowa) 180 N. W. 758, 761; Raney 
& Hamon :y. Hamilton &. White (Lex, Civ. 
App) 234 S. W. 229, 230, 


Responsible ; solvent; able to.. pay: can 


` amount specified. 


-Of a value corresponding with its terms; 
collectible. A note is said to be “good” when 
the payment of it at maturity ‘may be relied 
on. Curtis v. Smallman, 14 Wend. (N. Y.):232; 
Cooke v. Nathan, 16 Barb. (N. Y:) 844; In re 
Parker Bros. & Johnsen: D. C.) 279 F. 425, 
428. : 


Writing the word “Good” across the face of a 
check is the customary .mode in which bankers at 
the present. day certify thatthe drawer has funds 
to meet::it, and: that it will-be paid on presentation 
for that. purpose.» Merchants’ Nat. Bank y, State 
Nat..Bank, 10 Wall. 645, 19 L. Ed. 1008; Irving Bank 
v. Wetherald, 36 N. Y. 335. 

-Good ahearing.. See Abearance, 

—Good and clear record title, free from ‘all m- 
cumbrances. <A title which on the record itself 
can be again sold as free from obvious defects 
and substantial doubts,. and differs from a 
“good, marketable title,” which is an actual 
title, but which may be established by evi- 
dencé-independently of the record. O’Meara 
y. Gleason, 246 Mass. 136, 140 N. E. 426, ‘427. 


—Good and lawful. men. ‘Those who are quali- 
fied for ‘service on juries. ‘Bonds v. State, 
Mart. & Y. (Tenn.) 146, 1T Am. Dec. 795; State 
v. Price, 11 N. J. Law, 209; Turner v. State, 
128..Penn.: 27,157 8... W. 8%. 88, An „:0as 
1914D, 693. pede pega 8 


Good and substantial, depot. y 
able:to take eare.of hoth.passeng rand freight 
baaipess...; Douisyille iN. R...Co. ¥.i Letcher 
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County ‘Goat & Improvement: Oox: 198: Er ae, 
243:8.: W. 45; Be ` 


—Gaod. and. valid, Reliable, sufficient, and, na- 
impeachable in, law; adequate ; 3 “responsible. 


“Good and workmanlike manner. Ini a man- 
ner generally considered: skillful by those ca- 
pable of judging such work in the community 
of the performance. Burnett & Bean v. Miller, 
205° Ala. 606, 88 So. 871, 872; Fairbanks, 
Morse & Co. y. Miller, 80 Ok1. 265, 195 P. 1083, 
1090; Morris v.. Fox, 79 Ind. App. ‘389, 135 
N. i. 663, 664. ` 


—Good behavior: Orderly and lawful conduct; 
behavior such as-is proper for a peaceable 
and law-abiding citizen. Surety of good be- 
havior may be exacted from any one who 
manifests ‘an “intention to commit crime or 
is otherwise reasonably suspected of a crim- 
inal: design. Hutyser v. Com., 25 Ky. Law 
Rep. 608, 76 S.. W. 175; In re Spenser, 22 Fed. 
Cas. 921.: “Good behavior,” as used in an or- 
der suspending sentence upon a defendant 
during good ‘behavior, means merely conduct 
conformable to law, or to the particular law 
theretofore ‘breached. Ex ‘parte-Hamm, 24 
N. M. 33, 172 P. 190, 191, L. R. A. 1918D, 694; 
State v. Miller, 122 S. ©. 468, 115 S. E. 742, 
745: State v. Hardin, 183 N. C. 815,112 8. E. 
593, 594; Baker v. Commonwealth, 181 Ky. 
487, 205 S. W. 399, 401. 


‘Good cause. ` Legally sufficient ground or 
reason. : Jackson: v. U. 8S. (C.-C. A.) 295 F. 
620, 622;. Lockwood v. Lockwood, 19 Ariz. 
215, 168. P.. 501, 502; State v..Weymiller, 197 
Iowa, 1273, 198. N. W. 780, T81; State v. 
Dixon, 188 Tenn. 195, 196 S. W. 486; . Hubbell 
v. Armijo, 18 N. M.. 68; 133 P..978; State v. 
Goldstein, 111 Or. 221, 224 P. 1087, 1088; 
State v.. Bateham, 94 Or. 524, 186 P. 5, 7; 
State v. Kloempken, 145 Minn. 496, 176 N. W. 
642; State v. Ryan, 114. Or. 91, 234 P. 811, 
$12 Brevoort v, Mayne, 203 Mich. 388, 169 

W. 224, 227;. United States v.. Richmond 
tė ©. À) 17, F.(2d) 28,32; Buttrey v., West, 
212 Ala. 321, 102 Se. 456, 459; Miller y. State, 
123 Ark. 480, 185 S. W. 789, 791. 


—Good consideration. As ‘distinguished from 
valuable consideration, a consideration found- 
ed on motives of generosity, prudence, and 
natural duty; such as natural love and af- 
fection. Potter v. Gracie, 58 Ald. 307, 29 Am. 
Rep. 748; Groves v. Groves, 65 Ohio St. 442, 
62 N. E. 1044; Jackson v. Alexander, 3 Johns. 
N. Y.) 484, 3 Am. Dec. 517. 


—Good: country. In Scotch law. -Good men 
of the country. A name given to a jury. 


—Good faith. Good faith consists in. an honest 
intention to abstain from taking any uncon- 
scientious advantage of another, even through 


the forms. or teehnicalities. of law, together - 


with an absence of all information, notice, or 

belief aof facts which would render. the trans- 

action unconscientious. Crouch. v, First Nat. 
Bui. Law Dict, (8p ED.)-—54 


Cas, 1918D, 1002; 


Good jury. 
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‘Bank; 156-11): 842,740 N; HA: OF 45--Racter-v. 


Furch; 91.. Wis. 464, 65, W.. 161; Gregs.-v. 
vans; 1. Dak. 887, 46.N. W. 1132;.-Walraven 
v. Bank, 986 Tex. 331,:74 S. W..530 5: Searl. v. 


SchoolDist:, 133 U. S. 553, 10 S. Ot. 374, 33 


L. Ed. 740 p- Sterling Nat., Bank`v; Fischer, 

5 Colo. 371, 226 P. 146; Hunt v. Gragg, 19 
N. M. 450, 145 P: 186, 138; Heńey vi Satfo 
& Co., 28 Cal. App. 698, 153 P. 972, 974; Gèr- 
šeta Corporation v. Wessex-Campbell Siti Co. 
(©. C. A) 3 F.@d) 236; 288; Hankins vi Farm- 
ers’ & Merchants’ Bank, ‘69 Okl. 136; 170 P. 
890, 891, $92; Burlington State Bank v. Mar- 
lin Nat. Bank (Tex. Civ. App.) 166 S. W. 499, 
501; Hunt v. Gragg, 19 N.M. 450, 145:P. 136, 
138; Jones. v. Squire, 187 La. 883, 69 .So. 733, 
736; - Peden Iron. & Steel Ca. v. Jenkins (Tex. 
Civ. App.) 203 S. W. 180, 188; Waugh v. 
Prince, 121 Me. 67, 115 A. 612, 614. 


—Good health. The term “good. health,” as 
used in a provision of a policy requiring in- 
sured to be in: good health: when the policy. is 
delivered, means ‘that’ the applicant has ‘no 
grave, important, or serious disease, and is 
free from any ailment that seriously affects 
the general soundness or healthfulness of the 
‘system, and a mere temporary indisposition 
which does not tend te weaken or: undermine 
the constitution ‘does. not render. the policy 
void, neither does latent. unknown - defects. 
Life & Casualty Ins, Co. v. King, 187 Tenn. 
685, 195 S. W. 585, 588; Hines v. Kansas City 
Life Ins: Co. (Tex. Civ. App.) 260 8. W. 688, 
690; Horne v; John! Hancock Mut. Life Ins, 
Co., 53 Pa. Super. Ct. 3830; New York Life Ins. 
Co. v. Wertheimer (D. C.) 272 EF. 780, 731; 
Pickens v. Security ‘Ben. Ass’n, 117 Kan. 475, 
231 P. 1016, 1018, 40 A. L. R. 654 ;. Metropoli- 
tan Life Ins. Co. v: Chappell, 151 Tenn. 299, 
269 S. W..21, 24; Denton v.: Kansas City Life 
Ins, Co.. (Tex: Civ. App.) 231.8. W. 436, 440; 
Miller v. National Council of- Knights. and 
Ladies of Security, 103. Kan. 579, 175 P. 397, 
399; Chapman v. Mutual Life Ins. Co. of New 
York, 146 La. 658, 83 So. 887, 889; Harris v. 
New York Life Ins. Co,,.88 W. Va. 638, 104 8. 

E. 121, 124; ; Greenwood Ve Royal Neighbors of 
America, 118 Va, 329, 87,8. E. 581, 582, Ann. 
Modern Brotherhood. of Am- 
erica V. Beshara, 59 Okl. 187, 158 P. 613, 615; 


National Council Knights and Ladies of Secu- 
ity. v. Owen, 61. Okl 256, 161 P. 178, 180; 


Metropolitan Life Ins. Co. v. Chappell, 151 
Tenn. 299, 269 S. W. 21, 24; Sovereign Camp 
of Woodmen of the World v, Jackson, 57 OKI. 
318, 157 P. 92, 95, L R. A. 1916F, 166; Mutual 
Life Ins, Co. of New York v. Hoffman, 7 77 Ind. 
App. 209, 133 N, E. 405, 410; Northwestern 
Mut. Life Ins. Co. v. Wiggins (C. C. A.) 15 F. 
(2d) 646, 648. 


A jury of which the members 
are selected from the list of special jurors 
See L. R. 5 ©; P. 155." 


—Good,: merchantable abstract of.title. An ab- 
stract. showing a good title, clear from incum- 
brances, and not merely:.an abstract of mat- 


GooD 


ters of record affecting the title, made by one 
engaged in the business of making abstracts 
in such form as is customary, as passing cur- 
rent among persons buying and selling real 
estate and examining titles. Geithman v. 
Eichler, 265 Ill. 579, 107 N. E. 180, 182. 


—Good of service. Discharge of a civil service 
employee for “good of the service” or “for 
cause” implies some personal misconduct, or 
fact, rendering incumbent’s further tenure 
harmful to the public interest. State ex rel. 


Eckles v. Kansas City (Mo. App.) 257 S. W. 


197, 200. 


—Good record title. A “good record title,” 
without words of limitation, means that the 
proper records shall show an unincumbered, 
fee-simple title, the legal estate in fee, free 
and clear of all valid claims, liens, and in- 
eumbrances. Riggins v. Post (Tex. Civ. App.) 
172 S. W. 210, 211. 


—Good repute. An expression synonymous 
with and meaning only “of good reputation.” 
State v. Wheeler, 108 Mo. 658, 665, 18 S. W. 
924, 


—Good title. This means such a title as a 
court of chancery would adopt as a sufficient 
ground for compelling specific performance, 
and such a title as would be a good answer to 
an action of ejectment by any claimant. 
Reynolds v. Borel, 86 Cal. 538, 25 P. 67; Irv- 
ing v. Campbell, 121 N. X. 358, 24 N. E. 821, 
8 L. R. A. 620; Gillespie v. Broas, 23 Barb. 
(N. Y.) 381. 

The terms “clear title,” “good title,” and 
“merchantable title,” or “marketable title,” 
are synonymous; “clear title” meaning that 
the land is free from incumbrances, “good ti- 
tle” being one free from litigation, palpable 
defects, and grave doubts, comprising both 
legal and equitable titles and fairly deduci- 
ble of record. Ogg v. Herman, 71 Mont. 10, 
227 P. 476, 477; Veselka v. Forres (Tex. Civ. 
App.) 283 S. W. 308, 306; Solberg v. Sunburst 
Oil & Gas Co., 76 Mont. 254, 246 P. 168, 177; 
Agnew v. Nelson, 27 Cal. App. 39, 148 P. 819, 
820; Adler v. Kohn, 96 Neb. 346; 147 N. W. 
1131, 1134; Boylan v. Wilson, 202 Ala. 26, 79 
So. 364, 366; Sipe v. Greenfield, 116 Okl, 241, 
244 P. 424, 425; Gepford v. Burge (D. C.) 5 
F.2d) 829; 830; Kennedy v. Dennstadt, 31 
N. D. 422, 154 N. W. 271, 273; O’Meara v. Glea- 
son, 246 Mass. 136, 140 N. E. 426, 427; Upton 
v. Smith, 183 Iowa, 588, 166 N. W. 268; Nel- 
“son v. Butler (Tex.Civ.App.) 190 S. W. 811, 
812; Greenberg v. Ray, 214 Ala. 481, 108 So. 
385, 387. 


‘—Good will. The custom or patronage of any 
established trade or business; the benefit. or 
advantage of having established a business 
and secured its patronage by the public. The 
advantage or benefit which is acquired by an 
establishment, beyond ‘the mere value of: the 
-eapital, stocks, funds, ‘or. property’ employed 
therein, in consequence: of: the: general. public 
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patronage and encouragement which it re- 
ceives from constant or habitual customers, 
on account of its local position, or common 
celebrity, or reputation for skill or affluence 
or punctuality, or from other accidental cir- 
cumstances or necessities, or even from an- 
cient partialities or prejudices. Story, Partn, 
§ 99; Haverly v. Elliott, 39 Neb. 201, 57 N. W. 
1010; Munsey v. Butterfield, 133 Mass. 494; 
Bell v. Ellis, 33 Cal. 625; People v. Roberts, 
159.N. Y. 70, 53 N. E. 685, 45 L. R. A. 126; 
Churton v. Douglas, 5 Jur. N. S. 890; Men- 
endez v. Holt, 128 U. S. 514, 9 S. Ct. 143, 32 
L. Ed. 526. The good-will of a business is the 
expectation of continued public patronage, 
but it does not include a right to use the name 
of any person from whom it was acquired. 
Civ. Code Cal. § 992; Comp. Laws N. D. 19183, 
§ 5465; Comp. Laws S. D. 1929, § 491. The 
term “good-will” does not mean simply the 
advantage of occupying particular premises 
which have-been occupied by a manufacturer, 
etc. It means every advantage, every posi- 
tive advantage, that has been acquired by a 
proprietor in carrying on his business, wheth- 
er counected with the premises in which the 
business is conducted, or with the name un- 
der which it is managed, or with any other 
matter carrying with it the benefit of the 
business. Glen & Hall Mfg. Co. v. Hall, 61 
N. Y. 226, 19 Am. Rep. 278; In re Ball’s Es- 
tate, 146 N. Y. S. 499, 501, 161 App. Div. 79; 
Whittle v. Davie, 116 Va. 575, 82 8. E. 724, 
726; Armstrong v. Atlantic Ice & Coal Cor- 
poration, 141 Ga. 464, 81 S. B. 212, 218; Hines 
v. Roberts Bros., 117 Kan. 589, 232 P. 1050, 
1052; In re Brown, 242 N. Y, 1, 150 N. E. 581, 
582, 44 A. L. R. 510; Hodde v. Hahn, 283 Mo. 
320, 222 S. W. 799, Martin v. Jablonski, 253 
Mass. 451, 149 N. E. 156, 159 ; Collas v. Brown, 
211 Ala. 443, 100 So. 769, 770; United Ro- 
manian Meat & Grocery Co. v. Abramson, 218 
Til. App, 577; MacFadden v. Jenkins, 40 N. 
D. 422, 169 N. W. 151, 154; Hilton v. Hilton, 
89 N. J. Eg. 182, 104 A. 375, 376, L. R. A. 
1918F, 1174; Sivley v. Cramer, 105 Miss. 13, 
61 So. 653, 654; Manning v. Kesner, 209 III. 
App. 475, 476; Jones v. Stevens, 112 Ohio St. 
43, 146 N. E. 894, 896; Acme, Palmers & De 
Mooy Foundry Co. v. Weiss (D. C.) 21 F.(2d) 
492, 493.- 


—Public good. Under a statute providing that 
the Public Service Commission shall make 
an order permitting a transfer of the prop- 
erty of a public utility, when it is for the 
public good, such transfer is for the public 
good whenever it is not contrary to law and 
is reasonable, since it is not for the public 
good that such utilities be. unreasonably. re- 
strained of their liberties. Grafton County 
Electric Light & Power Co. v. State, TT NOH. 
539, 94 A. 198, 194. 


-GOODRIGHT,.GOODTITLE. The fictitious 
‘plaintiff in the ‘old action of ejectment, most 


frequently: called “John Doe,” was sometimes 
called “Goodright” or. “Goodtitle.” : : = 


BL-Law Dict, (3p. Ep.) 
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GOODS. re 
2 In Contracts 

The term “goods” is not so wide as “‘chat- 
tels,” for it applies to inanimate objects, and 
does not include animals or. chattels real, as a 
lease for years of house or land, which “chat- 
tels” does ‘include. Co. Litt. 118;.St. Joseph 
Hydraulic Co. v. Wilson, 133 Ind.. 465, 33 N. 
E. 113; Van Patten v. Leonard, 55 Iowa, 520, 
8 N. W. 334; Putnam v. Westcott, 19 Johns. 
(N. X.) 76. 

Goods is a term of variable content. It 
may include every species of personal prop- 
erty or it may be given a very restricted mean- 
ing. Cate v. Merrill, 116 Me. 235, 102 A. 235, 
233, 287; Canales v. Earl (Mun. Ct. N. Y.) 168 
N. Y.-S. 726, 727. 

In Wills 


In wills “goods” is nomen generalissimum, 
and, if there is nothing to limit it, will com- 
prehend all the personal estate of the testa- 
tor, as stocks, bonds, notes, money, plate, fur- 
niture, ete. Kendall v. Kendall, 4 Russ. 370; 


Chamberlain v. Western Transp. Co., 44 N. - 


Y. 310, 4 Am. Rep. 681; Foxall v. McKenney, 
9 Fed. Cas. 645; Bailey v. Duncan, 2 T. B. 
Mon. (Ky.) 22; Keyser v. School Dist., 35 N. 
H. 483. 

In General 


~—Goods and chattels. This phrase is a gen- 
eral denomination of personal property, as 
distinguished from real property; the term 
“chattels” having the effect of extending its 
scope to any objects of that nature which 
would not properly be included by the term 
“goods” alone, €. g., living animals, emble- 
ments, and fruits, and terms under leases for 
years. Larson v: Judd, 200 Ill. App. 420. The 
general phrase also embraces choses in action, 
as well as personalty in possession, In wills. 
The term “goods and chattels” will, unless 
restrained by the context, pass all the per- 
sonal estate, including leases for years, cattle, 
corn, debts, and the like,. Ward, Leg. 208, 
211. 


—Goods sold and delivered. A phrase frequent- 
ly used in the action of dssumpait, when the 
sale and delivery of goods furnish the cause. 


—Goods, wares, and merchandise. A general 
and comprehensive designation of such chat- 
tels as are ordinarily the subject of traffic and 
sale. The phrase is used in the statute of 
frauds, and is frequently found in pleadings 
and other instruments. As to its scope, see 
State v. Brooks, 4 Conn. 449; French v, 
Schoonmaker, 69 N. J. Law, 6, 54 Atl. 225; 
Sewall v. Allen, 6 Wend. (N. Y.) 855; Smith 
v. Wilcox, 24 N. Y. 358, 82 Am. Dec. 302; 
Dyott v. Letcher, 6 J. J. Marsh. (Ky.) 543; 
Boston Investment Co. v. Boston, 158 Mass. 
461, 33 N. E. 580; Com. v. Nax, 13 Grat. (Va) 
790; Ellison v. Brigham, 38 Vt. 66; Banta 
v. Chicago, 172 TIL 204, 50 N. E. 283, 40 L, 
R. A. 611; First Nat. Bank of Stephenville 
v. Thompson (Tex, Com, App.) 265 S. W. 884, 


i- 886; 


political power or control. 


-Virginia-Carolina - Chemical. Co. - v. 
Bouchelle, 12 Ga. App: .661, 78 S. E. 51; 
Hewson v. Peterman. Mfg. Ço., 76 Wash. 600, 
136 P. 1158, 1159; Coleman v. St. Paul & 
Tacoma Lumber Co., 110 Wash. 259, 188 P. 
532, 535; Ex parte Holmes, 187 Cal. 640, 203 
P. 398, 399; Basset v. City of Boston, 226 
Mass. 64, 114 N. E. 1085; Culp v. Holbrook, 
76 Ind. App. 272, 129 N. E, 278, 280. 


GOOLE. In old English law. A breach in a 
bank òr sea wall, or a pas8age worn by the 
flux and refiux of the sea. St. 16 & 17 Car. 
If. œ 11. 


GOPHER HOLING. The “‘gopher hole’ 
method of blasting” consists in boring holes, 
horizontally into the bank of earth and in- 
serting therein charges of powder, the explo- 
sion of which dislodges the bank. Bartnes v. 
Pittsburg: Iron Ore Co., 123 Minn, 131, 148 
N. W. 117. - 


GORCE, or GORS. A wear, pool, or pit of 
water, Termes de la Ley. 


GORE. In old English law, a small, narrow 
slip of ground. Cowell. In modern land law, 
a small triangular piece of land, such as may 
be left between surveys which do not close. 
In some of the New England states (as Maine 
and Vermont) the term is applied to a sub- 
division of a county, having a seanty popula- 
tion and for that reason not organized as a 
town. 


GORGE. A defile between hills or mountains, 
that is a narrow throat or outlet from a 
region of country. Gibbs v. Williams, 25 Kan. 
214,37 Am. Rep. 241. 


GOSSIPRED. In canon law. Compaternity ; 
spiritual affinity, ` 


GOUT. In medical jurisprudence. An in- 
fiammation of the fibrous and ligamentous 
parts of the joints, characterized or caused by 
an excess of uric acid in the blood; usually, 
but not invariably, occurring in the joints of 
the feet, and then specifically called “poda- 
gra.” . : 


GOVERNMENT. The regulation, restraint, 
supervision, or control which is exercised 
upon the individual members of an organ- 
ized jural society by those invested with 
authority; or the act of exercising supreme 
Chicago, B, & 
Q. R. Co. v. School Dist. No. 1 in Yuma 
County, 68 Colo. 159, 163 P. 260, 263. 

The system of polity in a state; that 
form of fundamental rules and principles by 
which a nation or state is governed, or by 


-which individual members of a body politie 


are to regulate their. social actions; a con- 
stitution, either written or unwritten, by 
which the rights and duties of citizens and 
public officers are prescribed and defined, as 
a monarchical government, a republican gov- 
ernment, ete. Webster. 


‘An empire, kingdgni, ` state’ or: independ- 
ent političar community ; as in the phrase, 
“Compaété ‘between ‘independent: - govern 
ments.” ` 

The sovereign’ or supreme power’ in a state 
or nation: 5 

The machinery by. which the sovereigi 
power in a state expresses its will and exer- 
cises its functions; or the’ framework of po- 
litical institutions, departments, and offices, 
by means of which the executive, judicial, 
legislative, and administrative business of 
the state is carried on. ps 

The whole class or body of office-holders 
or functionaries considered in the aggregate, 
upon whom devolves the executive, judicial, 
legislative, and .administrative business of 
the state: Stokes v. United States (C. O; A.) 
264 F. 18; 22, , 

In a. colloquial: sense, the United States 
or its representatives, considered as; the pros- 
ecutor in a criminal action; as in the phrase, 
“the government objects to the witness.” ` 


—Federal government. The government of the 
United States of Ameriea, as ‘distinguished 
from the governments of the several statesi: 


—Government annuities societies. These: so- 
cieties are formed in. England: under 3 & 4 
Wm, FV. ¢.:14,:to enable the industrious class- 
es. to: make provisions for themselves ‘by -pur- 
chasing,’ on. advantageous terms; a govern: 
ment annuity for life or term of years.. By 
16 & 17 Vict. c. 45, this act, as well as 7&8 
Vict. © $8, amending it, were repeated; ‘and 
the whole law in relation to ‘the purchase of 
government annilities, through the ‘medium 
of savings banks, was consolidated: And’ by 
27 & 28 Vict. c. 43, additional facilities were 
afforded for the purchase of such annuities, 
and for assuring payments of money on death. 
Wharton. i. = 


Government de facto.: A goveltiment’ of. tact. 
A: government: actually éxercising power and 
control in ‘the state, :as opposed: to ‘the true 
and: lawful: government; a: government not 
established according to the constitution. of 
the state, or not lawfully entitled to recogni- 
tion or Supremacy, but which “has ‘neyertiie- 
Tess’ ‘supplanted ‘or displacéd the governnient 


dé jure. A government deemed unlawful, or 
‘déemedt” ‘Wro igful ‘or unjust, which, ‘never- 
théless,” ves presently habitual obedience 


from, the bulk of the ‘community. “Aust. ‘Tur. 
$24, There are several degrees of what: is 
called “de facto government.” Such ‘a gov- 
ernment, in its ‘highest’ degree, assumes a 
character very closely: resembling that ‘of à 
lawful goverriment. ‘This is whet¥'the dsurp- 
ing govétiment'' ‘expels the regular’ author- 
ities from ‘their’ cüstomary seats -and fuie- 
tions: and éstablishés ‘itself i their place; and 
so becomes ` the actual government ofa couti- 
try.” Phe’ distinguishing’ thardicteristic of stich 
a goverment ig that adherents to: iti’ fer 
against the government’ desire do net’ thiet 


Mixed goverhnient. 


‘of thé Whrée ‘pritiary -férms, viz, 
-hytstderaey; and démectacy; 
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the penalties of treason; and, under. certain 
limitations, obligations: assumed by it in be- 
half ef -the country, or otherwise. will, in. gen- 
eral, be. respected. byt the. government, de jure 
when ‘restored, . . . . 


KERE 


But there is another description of government, 
called also by publicists á “government de facto,’ 
but which might, ‘perhaps, be more aptly denomi- 
nated a “government of paramount force.” Its dis- 
tinguishing characteristics are (1) that. its exist- 
ence is maintained by active military power, with- 
in the territories, and. against the rightful. author- © 
ity, of an established and lawful government ; and 
(2) that, ‘while it exists, ` “it .must necessarily be 
obeyed in ‘civil matters. by private citizens who,‘ by 
acts of obedience, rendered in’ submission to stich 
forte, donot become responsible, as wrong-doers, 
for those acts, though not warranted by the ‘laws 
of the rightful government: Actual governments 
of this sort are established over. districts differing 
greatly in extent® and conditions. They. are ‘usually 
administered directly ‘by military authority, but 
they may. be administered, also, by- civil’ authority, 
supported mote or: less by military force. Thoring- 
ton v. Smith, 8 Wall. 8:9, 19. L. Bd. 361. The term 
“de. facto,” as descriptive of a government, -has no 
well-fixed and, definite sense. It. is perhaps, , moat 


correctly used as signifying a,government. complete- 


ly, though only temporarily, established in the place 
of the lawful or regular government, occupying its 
capitol, and exercising its power, and which is ul- 
timately overthrown, And the authority of the gov- 
ernment de jure re-established. Thomas ve Taylor, 
g Miss. 651, 703, 2 Am. Rep. 626. 


A. government. de. facto is a government that un- 
lawfully gets the possession and control of the right- 
fuk legal government, and maintains itself there, by 
force and arms, against the will of such legal gov- 
ernment, arid claims to exercise the powers there- 
of. CHishélm'y. Coleman, 43 Ala. 204/94 Am: Dec. 
677. “And ‘sce ‘further Smithy, Stewart, 21 La. Ann. 
67, 99 Am. Dec, 709; : Williams v. Bruffy,; 96-U. 8. 

Lui Bd. 716; -Keppel v. Railroad. Co.;.14.Fed 


~=Government de jure. A government of right; 
the’ true and lawful government; ‘a govern- 

ment eStablished aécording’ to’ the: constitu- 
tion of the staté, and Jawfully ‘entitled to tec- 
ognition and supremacy and the administra- 
tion of. the State, but .which.is actually cut 
oft from po bi or, ‘control. , A government 
deemed lawful, 
which, nevertheless, “has “been” supplanted or 
displaced; that:is:to say; whieh: receives not 
presently: (although it:. received... formerly) 
habitual: obedience from the. ‘bulk of the. com- 
munity. Aust, Jur. 8245s: 


Local government. ` ‘The’ government: or ad- 
ministration. of a particular locality ; espe- 
cially, the. governmental authority of a munic- 
ipal corporation, ; asa city or county, over. its 
local and individual’ affairs, ¢ exercised in, vir- 
tue. of. power, delegated to it ‘for that "purpose 
by. the Beneral, government , of the, state. or hä- 
tion. tes 


BR the ob te 


A form ‘of: zoveinméit 
combining sone of the’ features‘ of two'or all 
idonatehy, 


papag Ake 
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—Foepobii¢an: goverament.' One in which: the 
powers of sovereignty are vested in thé: people 
and are exercised by the people, either di- 
rectly, or through representatives chosen by 
the people, to whom those powers are special- 
ly delegated.: Black, Const, Law (3d Ed.) 309; 
In re Duncan, 139 U. S. 449, 11 Sup. Ct. 573, 
35 L. Ed. 219; Minor.v. Happersett, 21 Wall. 
175, 22 L. Ed. 627. 


GOVERNOR. The title of the chief execu- 
tive in each of the states and territories of 
the United States; and also of the chief mag- 
istrate of some colonies, provinces, and de- 
pendencies of other nations. 


GRABBOTS. Oilmill motes, composed of 
small particles of refuse cotton, detached 


from, but left with, the seed in the first gin- - 


ning process and generally separated and re- 
covered by ‘a process of reginning. Chicago, 
R. I. & P. Ry. Co. v. ‘Cleveland, 61 OKL ‘64, 
160 P. 828, 330. 


GRACE. This word is commonly used in 
contradistinction to “right.” Thus, in St. 22 


Edw. III., the lord chancellor was instructed. 


to take cognizance of matters of grace, being 
such subjects of equity jurisdiction as were 
exclusively matters of equity. Brown. 

A faculty, license, or dispensation; also 
general and free pardon by act of parliament. 
See Act of Grace. 

For Of Grace, see that title. 


GRACE, DAYS OF. Time of indulgence 
granted to an acceptor or maker for the pay- 
ment of his bill of exchange or note. It was 
originally a gratuitous favor, (hence - the 
name,) but custom has rendered’ it a legal 
Tight. .. 


GRADATIM.. In old English ian. By de- 
grees or steps; step by step; from one degree 
to another. ‘Braet; fol. 64... ~ 


GRADE, v. To establish a level by mathemat- 
ical points and lines, and then. to bring the 
surface of the street or highway. to the level 
by the elevation or depression of the natural 
surface to the line fixed. Gas & ‘Electric Se- 
curities Co. v. Manhattan & Queens Traction 
Corporation (C. C. A.) 266 BP, :625,-689 ;. Louis- 
ville & N. R. Co. v. State, 187 Tenn. 341, 193 
S. W. 113; Washington Water Power Co. v. 
City. of Spokane, 89° ‘Wash.’ 149, /154. Pi 329, 


330; Giles v, City of Olympia, 115 Wash. 428; 


197 P. 681, 633, 16. A: L. R. 493.: 


GRADE, n. Used in reference to- streets: 
(1) ‘The line of the street’s inclination from 
the horizontal; (2) a part of a street. in- 
clined from the horizontal. Cent. Dict. That 
is, it sometimes signifies the line established 
to guide future construction, and. at. other 
times, the street wrought to the line; Little 
Rock v.. Ry. Co., 56 Ark.. 28, 19: S: W. 14; 
Austin v: Tillamook City, 121 Or. 385, 254 P. 
819, 824.. 


- Grades of crime, in: legal: parlance, are al- 
ways spoken of and understood as higher or 
lower in grade, or degree; according to the 
measure of punishment. attached and meted 
out on conviction, and the consequences re- 
sulting to the party convicted; People vV: 
Rawson, 61 Barb. (N. Y.) 618. ` 

Rank, status, position. Leitch v, Gaither, 
151 Md. 167, 134 A. 317, 318. 


GRADE CROSSING. A place where one 
highway crosses another: in particular, a 
place where a railroad is crossed at grade by 
a public or private road, or by another rail- 
road. The term is most frequently used with 
reference to the crossing of a public highway 
by a railroad. Armour. & Co. v. New York, 
N. H. & H. R. Co., 41 R. I. 361, 108 A. 1081, 
1033. By a railroad grade crossing is meant, 
not where a railroad crosses a highway at 
grade, but wheré two lines of railway cross 
at grade. Poole v: Boston: & M. R. R., 216 
Mass. 12, 102 N. E. 918, 919. 


GRADUATE. One who. has. taken: a degree 
in a college or university. It is said to be a 
word of elastic meaning, involving infinite 
variety in the methods and standards of 
graduation which may be adopted; State v. 
Ins. Co., 40 La. Ann. 463, 4 South, 504; Valen- 
tine v. Independent School District of Casey, 
191 Iowa, 1100, 183 N. W. 434, 487. 


GRADUS. In the civil and old English law. 
A measure. of space. A degree of relation- 
ship. 


A step or degree generally; €. g., gradus 
honorum, degrees of honor. ‘Vicat. A pulpit; 
a year;-a generation. Du Cange. 

A port; any place where a vessel can be 
brought to land. Du Cange. 


GRADUS PARENTELA. A pedigree; a ta- 
ble of relationship. 


GRAFFARIUS. In old English law. A graf: 
fer, notary, or scrivener. 
c l. 


GRAFFER. A notary i or scrivener. See St 
5 Hen. VIII, ¢. 1. The word is a corruption 
of the French “grefier,” (q. v.) a 


GRAFFIUM. ʻA writing-book,. register,.. or 
cartulary of deeds and. evidences. Cowell. 


GRAFIO. A baron, inferior. to a ‘count. A 
fiscal Judge. An :advocate.': Spelman; Cowell. 


GRAFT, A term “used in equity to denote. the 
confirmation, by relation back, of the right 
of a mortgagee in: premises to which, at the 
making of the. mortgage, the: mortgagor had 
only an impérfect. title, but to: which the lat- 
ter has since-acquired:a good title. 
-Advantage or:-personal. gain . received: be- 
cause of peculiar position or superior influ- 
ence of onë holding position of trust and een- 
fidence ‘without. rendering compensatory serv- 
ives; or dishonest: transaction in relation to 


St. 5 Hen. VIIL 


GRAIN 


public or official acts, and sometimes {mplies 
theft, corruption, dishcnesty, fraud, or swin- 
dle, and always want of integrity. Mount y. 
Welsh, 118 Or. 568, 247 P. 815, 822; Cooper 
v. Romney, 49 Mont. 119, 141 P. 289, 291; Gill 
v: Ruggles, 95 S. C. 90, 78 S. BE. 536, 640. 


GRAIN. In Troy weight, the twenty-fourth 
part of a pennyweight. Any kind of corn 
sown in the ground. 


GRAIN RENT. A payment for the use of land 
in grain or other crops; the return to the 
landlord paid by croppers or persons working 
the land on shares. Railroad Co. v.. Bates, 
40 Neb. 381, 58 N. W. 983. 


GRAINAGE. An ancient duty in London un- 


der which the twentieth part of salt imported 


by aliens was taken, 


GRAMMAR SCHOOL. In England, this term 
designates a school in which such instruction 
is given as will prepare the student to enter 
a college or university, and in this sense the 
phrase was used in the Massachusetts colon- 
ial act of 1647, requiring every town contain- 
ing a hundred householdeérs to set up a “gram- 
mar school.” See Jenkins v. Andover, 103 
Mass. 97. But in modern American usage 
the term denotes a school, intermediate be- 
tween the primary school and the high school, 
in which English grammar and other studies 
of that grade are taught. 


Grammatica falsa non vitiat chartam. 9 Coke, 
48. False grammar does not vitiate a deed. 


GRAMMATOPHYLACIUM. (Greco-Lat.) In 
the civil law. A place for keeping writings or 
records. . Dig. 48, 19, 9, 6. . 


GRAMME.. The unit of weight in the metric 
system. The gramme is the weight of a cubic 
centimeter of distilled water at the tempera- 
ture of 4° C. It is equal to 15.4341 grains 
troy, or 5.6481 drachms avoirdupois. 


GRANATARIUS. In old English law. An 
officer having charge of a granary. Fleta, lib. 
2, c. 82, § 1; Id. e. 84. 


GRAND. n. In cant of gangsters, thieves, 
and underworld, one thousand dollars. 

‘As to grand “Assize,” “Bill of Sale,” 
“Cape,” “Distress,” “Jury,” “Larceny,” and 
“Serjeanty,’ see those titles. 


GRAND COUTUMIER. A collection of cus- 
toms, laws, and forms of procedure in use in 
early times in France. See Coutumier, 


GRAND DAYS. In English practice. Cer- 
tain days in the terms, which are solemnly 
kept in the inns of court:and chancery, viz., 
Candlemas day in Hilary term, Ascension day 
in Easter, St. John the Baptist day in Trin- 
ity, and All Saints in Michaelmas; which ‘are 
dies non juridici. Termes:de la Ley; Cow- 
ell; Blount. -They „are days::set apart for 
peculiar festivity; the members-of ‘the -re- 
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spective inns being on such occasions regaled 
at their dinner in the hall, with more than 
usual sumptuousuess, Holthouse. 


GRAND REMONSTRANCE. A constitutional 
document passed by the British House of Com- 
mons in November, 1641. It was in the nature 
of an appeal to the country, . setting forth 
political grievances. It consisted of a pre- 
amble of 20 clauses and the body of the re- 
monstrance with 206 clauses, each of which 
was voted separately. Its first remedial meas- 
ure was against papists; its second demand- 
ed that all illegal grievances and exactions 
should be presented and punished at the ses- 
sions and assizes and that judges and jus- 
tices should be sworn to the due execution of 
the Petition of Rights and.other laws. The 
third was a series of precautions to prevent 
the employment of evil ecuncillors, Sec Tas- 
well-Langmead, Engl. Const. Hist. 464; 
Forsher, Grand Remonstrance. The text will 
be found in History for Ready Reference, II, 
833. 


GRAND-STAND PLAY. In baseball, ete, @ 
play made more showily than necessary in 
erder to draw the applause of those in the 
grand stand; hence, figuratively, an act done 
to draw applause. Webster, Dict. A state-- 
ment that a judge made a “grand-stand play” 
by his decision in a pending case constituted. 
contempt, for the words convey the idea that 
the judge was playing to the multitude, and 
simply making ‘such decision as would be 
pleasing to them, regardless of the law. Peo- 
ple v, Gilbert, 281 Ill, 619, 118 N. E. 196, 200. 


GRANDCHILD. The child of one’s child.’ 
The word may, however, be enlarged by con- 
text. Ball v. Weightman, 273 Pa. 120, 116 A. 
653, 654; Davidson v. Blackwell, 152 Ga. 48, 
108 S. E. 469, 471; In re McKim’s Estate, 
185 N. Y. S. 767, 768, 115 Mise. 720; Jenkins: 
v. Harris, 185 Miss. 457, 100 So. 280; In re- 
Van Wyck’s Estate, 185 Cal. 49, 196 P. 50, 53 x 
Von Fell v: Spirling, 96 N. J. Eq. 20, 124 Å. 
518, 519; Rhodes v. Williams, 148 Ga. 342, 
85 S. B. 105, 107; Splitdorf Electrical Co. v. 
King, 90 N. J. Law, 421, 103 A. 674. 


GRANDFATHER. The father of either of 
one’s parents. 


GRANDFATHER CLAUSE. A clause intro- 
duced into several of the constitutions of the 
southern states, limited the right to vote to 
those who can read and write any article 
of the constitution of the United States, and 
have worked or been regularly employed in 
some lawful employment for the greater part 
ef the year next preceding the time they of- 
fer to register unless prevented from labor 
or ability to read or write by physical dis- 
ability, or. who own property assessed. at 
three hundred dollars upon which the taxes 
have been paid; but those who have served 
in the army or navy of the United States or 
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in ‘the ‘Confederate States in time of war, 
their lawful descendants in every degree, and 
persons of good character who understand 
the duties and obligations of citizenship un- 
der a republican form of government were 
relieved from the operation of ‘this law. In 
1902 nine-tenths of the negroes of Alabama 
were thereby disqualified. In Giles v. Har- 
ris, 189 U. S. 475, 23 S. Ct. 639, 47 L. Ed. 909, 
a negro filed a bill in equity praying that the 
defendant board of registry be required to 
enroll his name and those of other negroes on 
the voting list and that certain sections of 
the constitution of Alabama be declared void 
as contrary to the XIVth and XVth amend- 
ments to the federal constitution. The bill 
was dismissed on the ground that equity has 
no jurisdiction over political matters; Brew- 
er, Brown, and Harlan, JJ., dissenting. 


GRANDMOTHER. The mother of either of 
one’s parents. 


GRANGE. A farm furnished with barns, 
granaries, stables, and all conveniences for 
husbandry. Co. Litt. 5a. 


GRANGEARIUS. A keeper of a grange or 
farm. 


GRANGER CASES. A name applied to six 
‘eases decided by the supreme court of the 
United States in 1876, which are reported in 
Munn v. Hlinois, 94 U. S. 118, 24 L. Ed. 77; 
Chicago, B. & Q. R. Co. v. Iowa, 94 U. S. 155, 
24 L. Ed. 94; Peik v. Ry. Co., 94 U. N. 165, 
24 L. Ed. 97; Chicago, M. & St. P. R, Co. v. 
Ackley, 94 U. S. 179, 24 IL. Ed. 99; Winona 
& St. Peter R. Co. v. Blake, $94 U. S. 180, 24 
L. Ed. 99; those most frequently cited being 
Munn v. Illinois, and C., B. & Q. R. Co. v. 
Iowa. They are so called because they arose 
out of an agitation commenced by the grang- 
ers which resulted in the enactment of stat- 
utes for the regulation of the tolls and chārg- 
es of common carriers, warehousemen, and 
the proprietors of elevators. The enforcement 
of these acts was resisted and their consti- 
tutionality questioned. The supreme court 
affirmed. the common-law doctrine that pri- 
_vate property appropriated by the owner fo 
a public use is thereby subjected to publie 
regulation. They also held that the right of 
regulation was not restrained by the prohibi- 
tion of the fourteenth amendment of the fed- 
eral constitution against the taking by the 
states of private property without due process 
of law. A text writer, who was at that time 
‘a member of the court, says of these cases: 
“But these decisions left undecided the ques- 
tion how far this legislative power of regula- 
tion belonged to the States, and how far it 
was in the congress of the United States’; 
Milier, Const. U. 8. 397. 


GRANGIA. A grange. Co. Litt. 5a. 


GRANT. A generic term applicable to all 
transfers of real property. 3 Washb. ‘Real 
Prop. 181, 353. 


GRANT 

A transfer by deed of that which cannot be 
passed, by livery, Williams, Real Prop. 147, 
149; Jordan v, Indianapolis Water Co., 159 
Ind. 337, 64 N. E. 680. 

An act evidenced by letters patent under 
the great seal, granting something from the 
king to a subject. Cruise, Dig. tit. 33, 34; 
Downs v. United States, 118 Fed. 147, 51 ©. ©. 
A. 100. / 

A technical term made use of in deeds of 
conveyance of lands to import.a transfer. 3 
Washb. Real Prop. 378-380. 

Though the word “grant” was originally 
made use of, in treating of conveyances of 
interests in lands, to denote a transfer by 
deed of that which could not be passed by 
livery, and, of course, was applied only to in- 
corporeal hereditaments, it has now become 
a generic term, applicable to the transfer of 
all classes of real property. 3 Washb. Real 
Prop. 181. 


As distinguished from a mere license, a grant 
passes some estate or interest, corporeal or incor- 
poreal, in the lands which it embraces; can only 
be made by an instrument in writing, under seal; 
and is irrevocable, when made, unless an express 
power of revocation is reserved. A license is a 
mere authority; passes no estate or interest what- 
ever; may be made by parol; is revocable at will; 
and, when revoked, the protection which it gave 
ceases to exist. Jamieson v. Millemann, 3 Duer 
(N. Y.) 255, 258. ` 


The term “grant,” in Scotland, is used in 
reference (1) to original đispositions of land, 
as when a lord makes grants of land among 
tenants; (2) to gratuitous deeds. Paterson. 
In such case, the superior. or donor is said to 
grant the deed; an expression totally un- 
known in English law. Mozley & Whitley. - 

By the word “grant,” in a treaty, is meant 
not only a formal grant, but any concession, 
warrant, order, or permission to survey, pos- 
sess, or settle, whether written or parol, ex- 
press, or presumed from possession. Such a 
grant may be made by law, as well as by a pat- 
ent pursuant to a law.. Strother v. Lucas, 12 
Pet. 436, 9 L. Ed. 1137. And see Bryan v. Ken- 
nett, 113 U. 8. 179, 5 S. Ct. 413, 28 L. Ed. 908; 
Hastings v. Turnpike Co., 9 Pick. (Mass.) 80; 
Dudley v. Sumner, 5 Mass. 470. 

For ofice grant, see Office. 


—Grant and demise. In a lease for years 
these words create an implied warranty of 
title and a covenant for quiet enjoyment; 
Stott v. Rutherford, 92: U. S. 107, 23 L. Ed. 
486. 


—Grant and to freight let. Operative words in 
a charter party, implying the placing of the 
vessel at the disposition of the charterer for 
the purposes of the intended voyage, and gen- 
erally, transferring tle possession. See Chri is- 
tie v. Lewis, 2 Brod. & B. 441. 


—Grant, bargain, and sell. Operative words in 
eonveyances of real estate. See Muller: v. 
Boggs, 25 Cal. 187; Hawk v. McCullough, 21 


fs 
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bert v. . Grist, 198 ‘Mo. ‘App. “492, 201 S: W. 906, 
907.;. Mackintosh y. Stewart, .181 Àla. 328, 61 
So, 956, 957 : Jones: v. Gallagher, 54.OkL 611, 
154 P..552, 554; -Laclede Laundry Co. v. Freu- 
denstein,-179 Mo, App. 175, 161 8. W. 593, 596. 


—Grant. of, personal property. A method of 
transferring ‘personal property, ' distinguished 
from a gift by’ being’ always founded on some 
consideration or equivalent.’ 2 Bl. Comm. 440, 
441. “Its proper legal designation is an “as- 
signment,” or “bargain and sale.” 2 Steph. 
Comm. 102. ‘ : 


—Granť to uses. The common: grant with 
uses: superadded, which. has :beeome the fa- 
vorite mode of transferring realty in England. 
Wharton." 


—Private land grant. A grant by a public au- 
thority vesting title to public land ina pri- 
vate (hatural) person. United Land Ass'n v 
Knight, 85 ‘Cal. 448, 24 P. 818 


—Public arant.” A grańt ftom “the public; a 
grant of a power, license,’ Privilege, or prop- 
erty, from the state or government to one or 
more individuals, contained in or..shown by a 
record, conveyance, patent,, charter, ete. 


GRANTEE. The > person to whom a grant is 
made; : 


GRANTOR: The. -person by whom a grant, is 
made... 


GRANTZ. “In old English law., Noblemen or 
grandees. Jacob. 


tes 


GRASS HEARTH. In óld records: The graz- 
ing or turning up the’ earth ‘with a plow. The 
name of 4 customary. ‘service for inferior ten- 
ants’ to ‘bring their plows, ‘and do one day's 
work for their lords. Cowell. i 


GRASS WEEK. Rogation week, so called an- 
ciently í in the inns of court abd chancery. ` 


GRASS, WIDOW.: A slang. term:for a woman 
separated from- her husband. by abandonment 
or prolonged absence; ..a woman living apart 
from her husband. Webster. A divorcee. 


_GRASSON, or GRASSUM. A fine paid upon 
the. transfer of a copybold, estate. 


GRATIFICATION. A gratuity; ; a recom- 
pense or reward for services or benefits, given 
voluntarily, without soHeitation or. promise... 


GRATIS. Freely ; gratuitously ; without Te- 
ward or consideration. po 


GRATIS DICTUM; A voluntary assertion: a 
statement which a patty is not léġajty bound 
fo make, or jn. which he. ig, pte to .preeise 
accunacy: 2:Kent,. Comm.,486 63° Medbur 
Watson,:8, Mete, ( (Mass), 260, 39 AM.: Deg.. J28. 
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GRATUITOUS... Without , valuable-.or legal 

consideration. A. term . applied to. deeds: of 

conveyance and to ‘bailments and. other con- 

tracts. : : 
In Old English ‘Law. 


Voluntary; ` without force; fear, Or favor. 
Bract.: fols. 11, T. : : 


Ag. to gratuitous “Baiiment, ” “Contract,” 
and. “Deposit,” see. those titles. 


GRAVA.. In old English law.. A grove: a 
small wood; a coppice.or thicket. Co, Litt. 
4b. 

A thick wood. of, high ‘trees. Blount. 


GRAVAMEN.. ` The burden. or. gist of a 
charge; the grievance or ‘injury specially 
complained of. 


In English: €cclesiastiaal Law >. 


A ‘grievance complained of by the. clergy 
before the bishops in convocation. , 


GRAVATIO. In old Múglish law. An accusa- 
tion or impeachment. © Leg. Ethel. € 19. 


GRAVE. A sepulcher, A place “where a | dead 
body ig interred. . 
GRAVEL, ‘small Stones, or ‘fragments cof 
stone often intermixéd with particles: of sand. 
Fellows. v. ‘Dorsey, 171 Mo. . App. 289, ead ll 8. 
wW. 995, 1000, yoe 


GRAVEL: PIT. An ‘excavation. ‘from which 
gravel is removed: : Walker- v, Dwele, -187 
Iowa,’ 1384, 175 N. W: 957, 964 > 


GRAVEN DOCK. A “graven. dock” 4s dis- 
tinguished from a. “floating dock, ,?. in ‘that 
it. is. permanently | attached to, and in that 
manner is, a part of land, Butler v, Robins 
Dry, Dock & Repair Co., 240 Ñ. Y. 23, 147 N. E. 
2353, . Manufacturers’ Liability. Ins, Co. v. 
Hamilton, 1g9. Mise. 665, 222 N. Y. S. 394, 


GRAVEYARD: A cemetery’ ‘a place for the 
interment” of dead bodies; sometimes de- 
fiied in statutes asa ‘place where a minimum 
‘number of persons (as “six or more”) are 
buried. See Stockton: Y. Weber, 98 Gal. 433, 
83 P; $32; Peterson v. Stolz (Tex. ‘Civ. App.) 
269 S. W. 113, 117: Gray’ ve Craig, 103 Ean. 
100, 172 P. 1004, „1005. 


GRAVEYARD INSURANCE. A term applied 
to insurances: fraudulently -obtained (as, by 
false personation or other mean4):on the. lives 
of ‘infants, very aged ‘persons, or: those in the 
last. stages of: disease: Also occasionally ap- 
plied to an ‘insuranee company ‘which: writes 
wager policies; takes. extra-hazardous. risks, 
or otherwise exceeds the limits of-prudent.and 
legitimate. business. See McCarty’s Appeal, 
4 A. 925, 110 P. 379. 0007A AOAo Te 


GRAVIS. “Prlevous; “great, Aa’ ‘grave 
num, to the grievous damage. Ad Coke, 40, 


- more -valuable tithes: 
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GRAVIUS. A gifi a chier magistrate or 
officer. A term derived from the‘more ancient 
“grasio,” and used in combination with vari- 
ous other words, as an official ‘title in Ger- 
many; as Margravius, Rheingravius, Land- 
gravius, etc. Spelman. 


Gravius est. divinam quam temporalem iædere 
majestatem. It is more serious to hurt divine 
than temporal majesty. 11 Coke, 29. 


GRAY’S INN. An inn of court, 
Court. 


See Inns of 


GREAT. As used in various compound legal 
terms, this word generally means extraordi- 
nary, that is, exceeding the common or ordi- 
nary measure or standard, in respect to physi- 
cal size, or importance, dignity, etc. 
Gulf, ete, R. Co. v. Smith, 87 Tex. 348,. 28 
S. W. 520; San Christina Inv. Co. v. City 
and County of San Francisco, 167 Cal. 762, 
141 P. 384, 388, 52 L. R. A. (N. S.) 676; Wil- 
liamson Inv, Co: v. Williamson, 96 Wash. 529, 
165 P. 385, 389; American Express Co. v. 
Terry, 126 Md. 254, 94 A. 1026, 1030, Ann. 
Cas. 1817C, 650. 

For presumption great, see Proof. 

As to great “Care,” “Ponds,” 
“Tithes,” see those titles. 


“Seal,” 


GREAT CATTLE. Ali manner of beasts ex- 
cept sheep and yearlings. 2 Rolle, 173. 


GREAT CHARTER. Magna Charta (q. v.). 


GREAT-GRANDCHILDREN. Children of 
one’s grandchildren. Jenkins v. Harris, 135 
Miss. 457, 100 So. 280. 


GREAT LAW, THE, or “The Body of Laws 
of the Province of Pennsylvania and Terri- 
tories thereunto belonging, Past at an As- 
sembly held at Chester, elias Upland, the 7th 
day of the tenth month, called ‘December,’ 
1682,” This was the first code of laws es- 
tablished in Pennsylvania, and is justly cele- 
brated for the provision in tts first chapter 
for liberty of conscience. . . 


GREAT SEAL. A seal by virtue of which 
a great part of the royal authority in Eng- 
land is exercised. The appointment of the 
lord high chancellor, or lord keeper, is made 
by the delivery of the great seal into his cus- 
tody. There is one great seal for all public 
acts of state which concern the United King- 
dom. The seal of the United States, or of a 
state, used in the execution of commissions 
and other public documents is usually termed 
the great seal of the United States, or of the 
state, as the case may be. 


GREAT TITHES. In eeclesiastical law. The 
as, corn, hay, and 
wood. 8 Burn, Ecel. Law, 680, 681; 3 Steph. 
Com. 127. See Tithe. 


GREE. Satisfaction for an offense commit- 
ted or injury done. Cowell. 


See. 


‘thence, derivatively, 


GREN VILE AO? 


GREEK CROSS. See Cross. 


GREEK KALENDS. : A eplloquial expression 
to signify a time indefinitely remote, there 
being no such division of time known to the 
Greeks. 


GREEN CLOTH. In English law. A board 
or court of justice held in the countinghouse 
of the king’s (or queen’s) household, and com- 
posed of the lord steward and inferior officers. 
It takes its name from the green cloth spread 
over the board at which it is held. Wharton; 
Cowell. 


GREEN SILVER. A feudal custom in the 
manor of Writtel, in Essex, where every ten- 
ant whose front door opens to Greenbury shall 
pay a half-penny yearly to the lord, by the 
name of “green silver” or “rent.” Cowell. 


GREEN WAX. In English law. The name 
of the estreats in the exchequer, delivered to 
the sheriff under the seal of that court which 
was impressed upon green wax. 


GREENBACK. The popular and almost ex- 
elusive name applied to all United States 
treasury issues. It is not applied to any oth- 
er species of paper currency; and, when em- 
ployed in testimony by way of description, is 
as certain as the phrase “treasury notes.” 
Hickey v. State, 23 Ind. 23. And see U., 8. 
v. Howell (D. C.) 64 F. 114; Spencer v. Prin- 
dle, 28 Cal. 276; Levy v. State, 79 Ala. 261; 
Cook v. State, 130 Ark. 90, 196 5. W. 922, 
924; Haskins v. State, 148 Ark. 351, 280 S. 
W. 5, 7. 


GREENHEW. 
vert (q. v.). 


GREFFIERS. In French law. Registrars, 
or clerks of the courts. They are officials 
attached to the courts to assist fhe judges in 
their duties. They keep the minutes, write 
out the judgments, orders, and other deci- 
sions given by the tribunals, and deliver 
copies thereof to applicants. 


GREGORIAN CODE. The code or collection 
of constitutions made by the Roman jurist 
Gregorius. See Codex Gregorianus. 


GREGORIAN EPOCH. The time from which 
the Gregorian calendar or computation dates; - 
i. e. from the year 1582. 


GREMIO. In Spanish law. A guild; an as- 
sociation of workmen, artificers, or mer- 
chants following the same trade or business; 
designed to protect and further the interests 
of their craft. 


GREMIUM. Lat. 


In forest law. The same as 
Termes de la Ley. 


The bosom or breast; 
safeguard or protection. 
In English law, an estate which is in abey- 
ance is said to be in gremio legis; that is, in 
the protection or keeping of the law. 


GRENVILLE ACT. The statute 10 Geo. III. 
c. 16, by which the jurisdiction over parlia- 


GRESSUME 


mentary election petitions was transferred 
from the whole house of commons to select 
committees. Repealed by 9 Geo. IV. c. 22, § 1. 


GRESSUME. In English law. A customary 
fine due from a copyhold tenant on the death 
of the lord, 1 Strange, 654; 1 Crabb, Real 
Prop. p. 615, § 778. Spelled also “grassum,” 
“grossomeé,” and “gressame.” 


in Scotland 


| Grassum is a fine paid for the making or 
renewing of a lease. Paterson.. 


GRETNA GREEN MARRIAGE. A marriage 
celebrated at Gretna, in Dumfries, (bordering 
on the county of Cumberland;) in Scotland. 
By the law of Scotland a valid marriage may 
be contracted by consent alone, without any 
other formality. When the marriage act 26 
Geo. II. c. 33) rendered the publication. of 
banns, or a license, necessary in England, it 
became usual for persons who wished to 
marry clandestinely to go to Gretna Green, 
the nearest part of Scotland, and marry ac- 
cording-to the Scotch law; so a sort of chapel 
was built at Gretna Green, in which the 
English marriage service was performed by 
the village blacksmith. Wharton. 


GREVA. In old records. The sea shore, 
sand, or beach. 2 Mon, Angl. 625; Cowell. 


GREVE. A word of power or authority. 
Cowell. - 


GRIEVED. Aggrieved. 3 East, 22. 


GRITH. In Saxon law. Peace; protection. 


‘GRITHSTOLE. A place of sanctuary. Cow- 
ell. 


GROAT. An English silver coin (value four 
pence) issued from the fourteenth to the sev- 
enteenth century. See Reg. v. Connell, 1 Car. 
& K. 191. 


‘GROCER. ` In old English law. A merchant 
or trader who engrossed all vendible mer- 
chandise ;.an engrosser., St. 37 Edw. IIL c. 5. 
See Engrosser, ` ` 


GROG-SHOP. A liquor saloon, barroom, or 
dram-shop; a place- where intoxicating liquor 
is sold to be drunk on the premises. See Lees- 
burg v. Putnam, 103 Ga. 110, 29 S. EB. 602. 


GRONNA. In old records. 
Pit; a-bog -or miry place. 


‘(GROOM OF THE STOLE. In England. An 
officer of the royal household, who has charge 
of the king’ S wardrobe. 


A deep hollow or 
Cowell. 


‘GROOM. PORTER. Formerly an officer be- 
longing to the-royal household. Jacob. 


‘GROSS. Great; culpable. General. Abso- 
lute or entire. A thing in gross exists in its 
own right, and. not..as an. appendage to -an- 
‘other, thing. ‘Before. or without diminution 
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or deduction; total. Standard Chemical Co. 
v. Curtis, TT Colo.. 10, 233.P. 1112, 1113 ; Smith 
v. Toth, 61 Ind. Äpp. 42, 111 N. E 442, 444+ 
London Guarantee & Accident Co. v. Jacob- 
son, 241 Mass. 255, 185 N. E. 122; Klafter v. 
State Board of Examiners of Architects, 102. 
N. E. 193, 195, 259 Ill. 15, 46 L. R. A. (N. S.) 
532, Ann. Cas, 1914B, 1221; Moats v. Island. 
Oil & Transportation Corporation, 193 App- 
Div. 894, 183 N. Y. S. 80. 

As to gross “Adventure,” “Average,” “Earn- 
ings,” “Fault,” “Negligence,” and “Weiglit,” 
see those titles, 


GROSS INADEQUACY. In compensation 
cases. Compensation so unreasonably small 
as to shock sense of justice and evince lack 
of fair and intelligent consideration. Albert- 
sen v. Swift & Co., 117 Kan. 337, 230 P. 1057, 
1058. 


GROSS WEIGHT. The total weight of goods 
or merchandise, with the chests, bags, and 
the like, from which are to be deducted tare 
and tret. 


GROSSE AVENTURE. Fr. In French ma- 


rine law. The contract of bottemry. Ord. 
Mar. liv. 3, tit. 5. 

GROSSE BOIS. Timber. Cowell. 
GROSSEMENT. L. Fr. Largely, greatly. 


Grossement enseint, big with child. Plowd. 
76. 


GROSSOME. In old English law. A fine, or 
sum of money paid for a lease. Plowd. 270, 
271, Supposed to be a corruption of gersuma, 
(q. vw). See Gressume. 


GROUND. Soil; earth; the earth’s sur- 
face appropriated to private use and under 
cultivation or susceptible of cultivation. 


Though this term is. sometimes used in convey- 
ances and in statutes as equivalent to “land,” it is 
properly of a more limited signification, because it 
applies strictly only to the surface, while “land” 
includes everything beneath the surface, and be- 
cause “ground” always means dry land, whereas 
“land” may and often does include the beds of 
lakes and streams and other surfaces under water? 
See Wood v. Carter, 70 Il. App. 218; State v. Jer- 
sey City, 25 N. J. Law, 629; Com. v. Roxbury, § 
Gray (Mass.) 491. — 


A. foundation or basis; points relied on. 
People v. Wilkins, 67 Cal. App. 758, 228 P. 
367; People v. Preciado, 31 Cal. App. 519, 160 
P. 1090, 1091; In re Egan, 36 S. D. 228, 154 N. 
W. 521, 522. 


—Ground annual. In Scotch law. An annual 
rent of two kinds: First, the feu duties pay- 
able to the lords of erection and their suc- 
-cessors ; second, the rents reserved for build» 


Ang lots in a city,. where sub-feus are prohib- , 


ited, - This rent.is in the nature of a perpetual 
annuity. Bell; Ersk, Inst.. 11, 3,52. 


Ground. Jandiord.. The grantor: of an-estate 


on which a ground-rent: ds reserved. 
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—Ground of actlon. ` The basis of a ‘silt; the 
foundation or fundamental state of facts’ on 
which an action rests: the réal object, of the 
plaintiff in bringing his suit. See Nash v. 
Adams, 24. Conn. 89; Appeal of Huntington, 
73 Conn. 582, 48 A. 766. . 


—=Ground-rent. A perpetual rent reserved to 
himself and his heirs, by the grantor of land 
in fee-simple, out of the land conveyed. It 
‘is in the nature of an emphyteutic rent.. Al- 
so, in English law, rent paid on a building 
lease. See Hart v. Anderson, 48 A. 636, 198 
Pa. 558; Sturgeon v. Ely, 6 Pa. 406; Fran- 
«iscus v. Reigart, 4 Watts. (Pa.) 116. 


—Ground writ. By the English common-law 
procedure act, 1852, c. 121, “it shall not be 
necessary to issue any writ. directed to the 
sheriff of the county in which the venue is 


laid, but writs of execution may issue at once. 


into any county, and be directed to and exe- 
cuted by the sheriff of any county, whether a 
county palatine or not, without reference to 
the county in which the venue is laid, and 
without any suggestion of the issuing of a 
prior writ into such county.” . Before this en- 
actment, a ca. sa. or fi. fa. could not be issued 
into a county different from that in which the 
venue in the action was laid, without first is- 
suing a writ, called a “ground writ,’ into the 
latter county, and then another writ, which 
was called a “testatum writ,” into the former. 
‘The above enactment abolished this useless 
process. Wharton. ` 


GROUNDAGE. A custom or tribute paid for 
the standing of shipping in port. Jacob. 


GROWING CROP. A crop must be consid- 
ered and treated as a growing crop from the 
time the seed is. deposited in the ground, as 
at that time the seed loses the qualities of a 
chattel, and becomes a part of the freehold, 
and passes with a sale of it. Wilkinson y. 
Ketler, 69 Ala. 435. Things commonly plant- 
ed, cultivated, and harvested for use or prof- 
it of husbandman. Pelham v. State, 20 Ala, 
App. 359, 102 So. 462, 463. 

Growing crops of grain, and other annual 
productions raised by cultivation of the earth 
and industry of man, are personal chattels. 
Growing trees, fruit, or grass, and other nat- 
ural products of the earth, are parcel of the 
land. Green v. Armstrong, 1 Denio (N. Y.) 
550. 


GROWTH HALF-PENNY. A rate paid in 
some places for the tithe of every fat beast, 
ox, or other unfruitful cattle. Clayt. 92. 


GRUARII. The principal officers of a forest. 
GRUB STAKE. In mining law. A contract: 


between two parties by which one undertakes: 
to furnish the necessary provisions, tools; and 


other supplies, and the other to prospect for 
and locate mineral lands and stake out min- 
ing claims thereon, the interest in the prop- 
erty thus ‘acquired inuring to the benefit of 


both parties, either: equally or in. such. pro-' 
portion as‘their ‘agreement: may fix. Such con-. 
tracts create a qualified -or special partner-- 


ship. See Berry v. Woodburn, 107 Cal. 512, 


40° P. 804; Hartney v. Gosling, 10 Wyo. 346,- 
- 68 F. 1118, 98 Am. St. Rep. 1005; Meylette v. 
Brennan, 20 Colo. 242, 38 P. T5: Gillespie v.- 
Shufflin, 91 Okl. 72, 216 P. 132, 184; Mattocks: 


v. Gibbons, 94 Wash. 44, 162 P. 19, 22. 


GUADALUPE HIDALGO, TREATY OF. A 
treaty between the United States and Mexico, 
terminating the Mexican. War, dated Feb- 
ruary 2, 1848. It was communicated by the 
president to the senate on. February 23, 1848, 
and having been amended by. the senate and 
ratified, it was afterwards ratified by the 
Mexican congress, both houses of which were 


required.to concur. It was somewhat modi- - 
fied: by the treaty with Mexico of 1853, by: 
which a large territory was acquired from 


Mexico. See Gadsden Purchase. 


GUADIA. In old European law. A pledge. 
Spelman. ` 


Spelman; Calvin. A custom. 
Spelled also “wadia.” 


GUARANTEE. He to whom a guaranty is 
made. This word is also used, as a now, to’ 


denote the contract of guaranty or the obli- 
gation of a guarantor, and, as a verb, to de- 
note the action of assuming the responsibili- 
ties of a guarantor. But on ‘the general prin- 
ciple of legal orthography,—that the title. of 
the person to whom the action passes over 
should end in “ee,” - 
“payee,” “‘bailee,” drawee, ” -ete,—it seems 


better to use. this word only as the correla-’ 


tive of “guarantor,” and to spell the verb, and 


also.the name of the contract, “guaranty.” —. 


GUARANTOR. He who makes a guaranty. 


In re Ford (D. C.) 14 F.(2d) 848, 849. 


GUARANTY, v. To undertake collaterally to 
answer for the payment. of another’s debt. or. 


the performance of another’s duty, liability, 
or obligation; to assume the responsibility 
of a guarantor ; to warrant. See Guaranty, n. 


GUARANTY, n. A promise to answer for the: 
payment of some debt, or the performance of 


some duty, in case of the failure of another 
person, who, in the first instance, is liable to 


such payment or performance. Gallagher v.. 


Nichols, 60 N. Y. 444; Andrews v.. Pope, 126 
N. C. 472, 35 S. E. 817; Deming v. Bull, 10 


Conn. 409; Reigart v. White, 52 Pa. 438; Op-. 


penheim v. National Surety Co., 105 OKL 223, 
231 P. 1076, 1077; In re Ford (D. C.) 14 F. 


(2d) 848, 849; First Nat. Bank v. Nakdimen, - 


111 Ark. 223, 163 S. W. 785, 786, Ann. Cas. 
1916A, 968; Hickory Novelty Co. v. Andrews, 
188 N. C. 59, 123 S. E. 314, 316; Jobes v. Mill- 
er, 201 Mo. App. 45, 209 S. W. 549, 550; Wolt- 
hausen v. Trimpert, 93 Conn, 260, 105 A. 687, 
688; Stuart v. Edwards, 84 Okl. 207, 202 P. 
1032, 1034; Border Nat. Bank of Eagle Pass, 


Tex., v. American Nat. Bank of San Francis- 
co, Cal. (C. C. A.) 282 F..73, 77; Imperial Wa-: 


s “donee,” “grantee,” 


ter:.Co...No.:4 y. Menerve, 62. Cab App: 608, 
217 P.. 553; Doorly.v:-Butte & Western Silver. 
Mines, 71 Mont. 529, 280;:P, 779, 780; Ether- 
idge v. W. ‘Ly Rawleigh Co., 29 Ga. App. G98, 


116 S. =. 903, 905 ; Illinois Surety: Co. v. Mun-- 


To, 289. Ill.. 570, 124 N.E. 528, 529;.J. R. Wat- 
kins Medical Co, Ye Marbach, 20 Ga. App. 6 691, 
93.8. B. 270; 271. ao 

- A guaranty is an. undertaking. by. one. per- 
son to be answerable for the payment of some 


debt, or the “due ' ‘perforniarce of some ‘eon: 


tract ór duty, by another person, who him- 
self ‘Temains liable to pay or perform the 
same, Story, Prom: Notes, 8.457. 

A guaranty ‘is a promise’to answer for the 
debt, default, or miscarriage of another’ per- 
gon. Oli: Code Cal. $ 2787. ` 


-A guaranty ds a contract that - some ‘particular 
thing -shall be done .exactlyas it is agreed to: be 
done, whether it is to be dene -by. one person or An- 
other, and whether, :there be.:a;prior or principal 
contractor or not. Redfield v. Haight, 27 Conn. 31. 

The definition, of a “guaranty,” hy text-writers,: 
is an undertaking by. one person ‘that another . shall 
perform ‘his contract or fulfil}: his. obligation, or 
that, if he does not, the guarantor will do it for 


- him.. A. guarantor, of.:a. bill or. note: isvgahl- to: be — 


ong who engages that the note shall, ‘be paid, but. is 
not an indorser « or surety. Gridley y. Capen, kr in, 
13° . 


. Synonyms 

The térms guaranty: and-suretyship are- somietimes 
used. interchangeably ;, but: they should not ibe con- 
founded. The, eentract ofa surety corresponds with 
that of, a, guarantor in many respects; : yet import- 
ant. differences exist. The surety is bound-with his 
principal as an original promisor, He is a debtor 
from the beginning, and must. see that the debt is 
paid, dnd is held: ordinarily to know every default 
of his principal, arid cannot protect himéelf by’ the 
mere indulgence of the creditor, nor by, want of 
notice of ‘the ‘default of ‘the’ ‘principal, however ‘such 
indulgence or want of tietice may in fact injure him. 
On the other hand, the contract of a guarantor is 
His own ‘separate ‘contract: Itis in thè ‘nature of 
a:warranty ‘by:him' ‘that the thing guaranticd to be 
done.by. the principalshall:be done, not:merely an 
engagement jointly::with::the: principal to de: the 
thing. The original contract.of the principal is not 
his contract, and hè is not bound to take notice of 
its. non-performance; Therefore the. creditor should 
give him. notice; and it is universally. held that, 
if the guarantor can prove that. he. has. suffered 
damage by the failure to giye such notice, he will 
be discharged to the extent of the damage thus sis- 
tained. It is not 80 with a surety. Durham” Yy. 
Manrow, 2 N. Y: 048; Nading v. McGregor, 121 iid. 
465, 23 N. B 283, 6 Li R'A. 686; Georgia ‘Casualty 
Co: v. Dixie ‘Trust & Security Co., 28 Ga. App: 447, 
98.9. H. 414.418; Farmers’ & Merchants’ ‘Nat. Bank 
of Comanche 'y. Lillard Milling Co, (Tex. Civ. App.) 
210 S. W. 260, 261; Shores-Mueller Co. y. Palmer, 141 
Ark. 64, 216 §..W. 295, 297; Hoosier Brick (o.: y. 
Floyd County. Bank, 64 Ind. App. 445, 116 N. B 87, 
90; W. T. Rawleigh. Co, y Salter, Bl Ga. App, $29, 
120 S. E. 679, 681. 

Guaranty and ‘warranty are’ derived from the same 
root, and are in fact’ etymologically‘ the same word, 


the “zg” of the Norman. French heing ‘wterchange-' 


able with: the Wnglish’‘w.." They care ofteh used 
colloquially.and In commercial transactions as hav+ 
ing the same, signification, iag where a ‘piece of ma- 


. 5. N.E 


chinery pr.the produce of, en estate: fe “guarantied” 
for. 8 term. of .years, ; “warranted” being the ‘more. 
appropriate term.in such a case. See Accumulator 
Co. v, Dubuqite St. R. Cà., 64 F. 7, 12 C.°C, A. 375 

Martinez v, Earnshaw, 36 Wkly. Notes Cas. ‘(pa)’ 
502. A distinction is also’ sometimes made in ‘com- 
mercial usage, by which the term “guaranty” is un- 
derstood as a collateral warranty (often a condition- 
al‘ one) against some default or event’ ‘in the fus 
ture, while the term “warranty” is taken as mean- 
ing an‘absolute undertaking in presenti, against the 
defect, .or- for the. quantity or quality contemplated’ 
by the: parties, in the subject-matter of the con-. 
tract. Sturges y. Bank of Circleville, 11 Ohio St.: 
169, 78. Am. Dec. .296. But in stridt legal usage the 
two terms are “widely distinguished | in this, that a 
warranty is an absolute undertaking or ` jiability 
on, the. part af the warrantor, and the contractis 
void unless it is strictly and ‘literally performed, 

while a guaranty is a promise, entirely collateral 
to the original contract, and not imposing any pri- 
mary ‘liability on the guarantor, but binding him to 
be answerable for the failure or default of another. 
Masons’ Undian L. Ins. Ass’ v. Brockman, 20 Ind. 
App. 206, 50 N. E, 493, o 


Absolute guaranty. An unconditional prom- 
ise of payment.or performance on the default 
of. the, principal. Mast v. Lehman, 100.Ky. 
466, 38S. .W..1056; Beardsley v. Hawes, 71 
Conn..39,..40 A. 1043; Farmers’ Bank.v. Tat- 
nall,..7:-Houst. (Del). 287, 31:4.,.879; Esberg- 
Baehman Tobacco Co. v. Heid (D. C.) 62 F. 
962 ;-Çownie Y. Dodd, 167: Towa, 627,149 N. W. 
904,905 ; Ives v. Williams, 143 Va, 855, 129 
S. D. 675, 676; Wall v. Eceles,61 Utah, 247; 
211 P. 702, 703; „Galbraith y:. Shøres-Mueller 
Co., 178 Ky. 688, 199 S. W. 779, 780; Ives v. 
Williams, 143 Va. 855,:429 8. E: 675,8763 D: 
T. Wiliams Valve Co. v, Amorous, 19 Ga. 
App. 155, 91 8, E. 240; Miller v. Northern 
Brewery Co. (D. 0.) 242 F. 164, 166; EI Paso 
Bank & Trust Co. v. First State Bank of Eus- 
tis (Tex. Civ. App.) 202 S, W. 522, 524; Me- 
Connon & Oo. v. Stallings, 44 Idaho, 510, 258 
P. 527, 528;. Ehl v. J. R. Watkins Medical 
Co., 216 ‘Ala: 69,112 So. 426; Hirning v. Jacob- 
sen, 51 8. D. 270, ‘213 N, W. 505, BOG. * 


~Collateral ‘qaranty, A contract: by which 
the guarantor undertakes, in case tke- prin- 
cipal fails to-do what he has promised or un- 
dertaken ‘te do, to pay damages for'such fall- 
ure; distinguished from an engagement of 
suretyship inthis: respect, that a surety un- 
dertakes to do the very thing which the prin- 
cipal has promised to do, in case the latter de- 
faults. Woody v. Haworth, 24 Ind. App. 634, 
; Nading vy. McGregor, 121. Ind. 
470, 23 'N. ei 283, 6L R. A. 686. 


—Conditional guaranty. “Onè whieh depends 
upon some extraneous event, beyond the. mere 
default of the principal, and generally upon 
notice of the guaranty, notice of the: prin 
cipals default, and reasonable. diligence in 
exhausting proper. remedies against the prin- 
cipal, . Yager v. Title Ço. 112 Ky. 982, 66 8. 
W, 1027; .Fobacco,.Co.,.¥: Heid (D..C,) 62 FB. 
062; ,- Beardsley y- Hawes, 74. Conn: 39,40 Ai 
1043;. Galbraith: v.: Shores-Mueller Co, 178 
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Ky. 688, 199 8. W. 779, 780; Well 4: Hecles, 


61 Utah, 247, 211 P. 702, 703 ; Williams. Valve 
Co. v. Amorous, 19 Ga. App. 155, 91 S. E. 240; 
Squires v. Hoffman (Mo. App.) 278 S: W. 808, 
804; Miller v. Northern Brewery Co. @. c.) 
242 F. 164, 166. 


—Continuing guaranty. One relating to a fu- 
ture liability of the principal, under succes- 
sive. transactions, which either continue’ his 
liability or from time to time renew it after 
it has been satisfied. Sewing Mach. Co. v. 
- Courtney, 141, Cal. 674, 75 P. 296; Buck v. 
Burk, 18 N. Y. 340; Bank v. Drake (Iowa) 79 
N. W.121; Ricketson v. Lizatte, 90 Vt. 886, 98 
A. 801, 802; Hickory Novelty Co. v. Andrews, 
188 N. C. 59, 128 S. E. 814, 316; Mutual Life 
Ins. Co. of New York v. United States Hotel 
Co., 82 Misc. 632, 144 N. Y. S. 476, 481; Op- 
penheim y. National Surety Co., 105 Okl. 223, 
231 P. 1076, 1078; Stearns v: Jones, 188 Tenn. 
589, 199 S. W. 400, 401; Glaser, Kohn & Co. 
v. U. S. (C. C. A.) 224 F. 84, 86; Commercial 
Nat. Bank vy. Richardson, 163 La. 933, 113 So. 
152, 155; Hirning v. Jacobsen, 51 S. D. 210, 
213 N. W. 505, 507. 


—Guarantied stock. See Stock. 


—Guaranty company. A corporation author- 
ized to transact the business of entering into 
contracts of guaranty and suretyship; as, 
one which, for fixed premiums, becomes surety 
on judicial bonds, fidelity bonds, and the like. 
See Ætna L. Ins. Co. v. Coulter, 25 Ky. Law 
Rep. 193, 74 S. W. 1050. 


—Guaranty fund. Statutes have made provi- 
sion for depositors’ guaranty funds to be 
raised, in whole or in part, by assessments on 
banks and to be used to pay the depositors of 
an insolvent bank. Legislation of this kind 
in Oklahoma, Nebraska, and Kansas has been 
upheld in Noble State Bank v. Haskell, 31 
S. Ot. 186, 219 U. S. 104, 55 L. Ed. 112, 32 
L.R. A. (N. 8.) 1062, Ann. Cas. 1912A, 487, 
affirming id., 22 Okl. 48, 97 P. 590; Shallen- 
berger v. Bank, 31 S. Ct. 189, 219 U. S. 114, 
55 L. Ed. 117; Assaria State Bank v. Dolley, 
31 5. Ct. 189, 219 U. 8. 121, 55 L. Ed. 128; 
Abilene Nat. Bank v. Dolley, 33 S. Ct. 409, 
228 U. S. 1, 57 L. Ed. 707. 


—Guaranty insurance. See Insurance, 


—Special guaranty. A guaranty which is 
available only to the particular person- to 
whom it is offered or addressed; as distin- 
guished from a general guaranty, which will 
operate in favor of any person who may ac 
cept it. Everson v. Gere, 40 Hun (N. Y.) 250: 
Tidioute Sav. Bank v. Libbey, 101 Wis. 193, 
TT N. W. 182, 70 Am. St. Rep. 907; Evans 
ville Nat. Bank v. Kauffmann, 93 N. Y. 278, 
45 Am. Rep. 204; Jobes v. Miller, 201 Mo. 
App. 45, 209 S. W. 549, 550. - 


GUARDAGE. A state of wardship. 


GUARDIAN. A guardian is a person law- 
fully invested with the power, and charged 


` ants; 


GUARDIAN 


with: the duty, of taking ¢are. of the person 
and ‘managing the property: and rights of 
another person, who, for some peculiarity of 
status, or defect of age, understanding, or 
self-control, is considered incapable of ad- 
ministering his own affairs. Bass v., Cook, 
4 Port. (Ala.) 392; Sparhawk v. Allen, 21 N. 
H. 27; Burger v. Frakes, 67 Iowa, 460, 23 
N: W. 746; Fleming v. Leibe, 95 N. J. Eq. 
129, 122 A. 616. 

One who legally has the care and manage- 
ment of the person, or the estate, or both, of 
a child during its minority, Reeve, Dom. Rel. 
311. 

This term might be appropriately used to 
designate the person charged with the care 
and control of idiots, lunatics, habitual drunk- 
ards, spendthrifts, and the like; but such 
person is, under many of the statutory sys- 
tems authorizing the appointment, styled: 
“committee,” and in common usage the name 
“guardian” is applied only to one having the 
care and management of a minor. 

The name “curator” is given in some of 
the states to a person having the control of 
a minor’s estate, without that of his person ; 
and this is also the usage of the civil law. 


Classification 


A testamentary guardian is one appointed by the 
deed or last will of the child’s father; while a 
guardian by election is one chosen by the infant 
himself in a case where he would otherwise be with- 
out one. A general guardian is one who has the 
general care and control of the person and estate 
of his ward: while a gpecial guardian is one who 
has special or limited powers and duties with re- 
spect to his ward, e., g., a guardian who has the cus-. 
tody of the estate but not of the person, or vice 
versa, or a guardian ad litem. A domestic guard- 
ian is one appointed at the place where the ward ~ 
is legally domiciled; while a foreign guardian de- 
rives his authority from appointme® by the courts 
of another state, and generally has charge only of 
such property as may be located within the juris- 
diction of the power appointing him. A guardian 
ad litem is a guardian appointed by a court of jus- 
tice to prosecute or defend for an infant in any 
suit to which he may be a party. 2 Steph. Comm. 
342. Most commonly appointed for infant defend- 
infant plaintiffs generally suing by neat 
friend. This kind of guardian has no right to in-. 
terfere. with the infant’s person or property, 2 
Steph. Comm. 343; Richter v. Leiby, 107 Wis. 404, 
83 N. W. 694; Watts v. Hicks, 119 Ark. 621, 178 S. W. 
924, 925; Morris v. Standard Oil Co., 192 Cal. 343, 219 
P. 998, 1000, 30 A. L. R. 1108, A guardian by appoint- 
ment of court is the most important species of guard- 
ian in modern law, having custody of the infant un- 
til the attainment of full age. It has in England in 
a manner superseded the guardian in socage, and in 
the United States the guardian by nature also. The 
appointment is made by a court of chancery, or pra- 
bate or orphans’ court. 2 Steph. Comm. 341; 2 
Kent, Comm, 226. A guardian by nature is the fa- 
ther, and, on his death, the mother, of'a child. 1 
Bl. Comm. 461; 2 Kent, Comm. 219. This guardian- 
ship extends only to the custody of the person of 
the child to the age of twenty-one years. Some- 
times called “natural guardian,” -but this is rather 
a popular than a technical mode of expression. 2 
Steph. Conim. 337; Kline v. Beebe, 6 Cann. 500; 
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Mauro v. Ritchie,:-16 Fed. Cas, 1171. A guardian by 
statute is a guardian appointed for a child by the 
deed. or last will of the father, and who has the 
custody both of his person and estate until the at- 
tainment of full age. This kind of guardianship 
is founded on the statute of 12 Car. II. c. 24, and 
has been pretty extensively adopted in this coun- 
try. 1 Bl. Comm, 462; 2 Steph. Comm. 339, 340; 2 
Kent, Comm. 224-226; Huson v. Green, 88 Ga. 722, 
16 S. E. 255. A guardian for nurture is the father, 
or, at his decease, the mother, of a child. This kind 
of guardianship extends only to the person, and 
determines when the infant arrives at the age of 
fourteen. 2 Kent, Comm, 221; 1 Bl. Comm. 461; 2 
Steph. Comm. 338; Mauro y. Ritchie, 16 Fed. Cas. 
1171; Arthurs’ Appeal, 1 Grant Cas. (Pa.) 56. 
Guardian in chivalry. In the tenure by knight’s 
service, In the feudal law, if the heir of the feud 
was under the age of twenty-one, being a male, or 
fourteen, being a female, the lord was entitled to 
the wardship (and marriage} of the heir, and was 
called the ‘guardian in chivalry.” This wardship 
consisted in having the custody of the body and 
lands of such heir, without any account of the prof- 
its. 2 Bl. Comm. 67. Guardian in socage. At the 
common law, this was a species of guardian who 
had the eustody of lands coming to the infant by 
descent, as also of the infant’s person, until the 
latter reached the age of fourteen. Such guardian 
was always “the next of kin to whom the inherit- 
ance cannot possibly descend.” 1 Bl. Comm. 461; 
2 Steph. Comm. 338; Byrne v. Van Hoesen, 5 Johns. 
(N. Y.) 67; Van Doren vy. Everitt, 5 N. J. Law, 462, 
8 Am. Dec, 615; Combs v. Jackson, 2 Wend. (N. Y.) 
157, 19 Am. Dec. 568. Natural guardian. The fa- 
ther of a child, or the mother if the father be dead. 


In General 


--Guardian de leglise. A church-warden. 


—Guardian de Pestemary. The warden of the 
stannaries or mines in Cornwall, ete. 


‘—Guardian of the peace. A warden or con- 


servator of the peace. 


—Guardian of the poor. In English law. A 
person elected by the ratepayers of a parish 
to have. the charge and management of the 


parish work-house or union. See 3 Steph. 
Comm. 203, 215. 
—Guardian of the spiritualities, The person 


to whom the spiritual jurisdiction of any 
diocese is committed during the vacancy ‘of 
the see. 


Guardian of the temporalities. The person to 
whose custody a vacant see or abbey was com- 
mitted by the crown. 


—Guardian or warden, of the Cinque Ports, A 
magistrate who has the jurisdiction of the 
ports or havens which are called the “Cinque 
Ports,” (q. v.). This office was first created 
in England, in imitation of the Roman policy, 
to stréngthen the sea-coasts against enemies, 
etc. 


GUARDIANSHIP: The office, duty, or auw- 


thority. ofa guardian. . Also. the relation sub- 
sisting between guardian and. ward. . 
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GUARDIANUS. 
keeper. Spelman. 


CA” guardian, . warden, or. 


GUARENTIGIO. In Spanish law. A written 
authorization to a court to enforce the per- 
formance of an agreement in the same man- 
ner as if it had been decreed upon regular 
legal proceedings, 


GUARNIMENTUM. In old European law. ‘A 
provision of necessary things, Spelman. A 
furnishing or garnishment. 


GUASTALD. One who had the custody of 
the royal mansions. 


GUBERNATOR. Lat. In Roman law. The 
pilot or steersman of a ship. 


GUERILLA PARTY. In military law. An 
independent body of marauders or armed 
men, not regularly or organically. connected 
with the armies of either belligerent, who 
carry on a species of irregular war, chiefly 
by depredation and massacre. 


GUERP!, GUERPY. L. Fr. Abandoned; left; 
deserted. Britt. c. 33. 


GUERRA, GUERRE. War. 


GUEST. A traveler who lodges at an inn or 
tavern with the consent of the keeper. Bac. 
Abr. “Inns,” C, 5; 8 Coke, 832; McDaniels. v. 
Robinson, 26 Vt. 316, 62 Am. Dec. 574; Jobn- 
son v. Reynolds, 3 Kan. 261; Shoecraft v. 
Bailey, 25 lowa, 555; Beale v. Posey, 72 Ala. 
331; Walling v. Potter, 35 Conn. 185. But 
the term is one of varying content. Roberts v. 
Case Hotel Co., 106 Misc. 481, 175 N. Y. S. 
123, 125; Fisher v. Bonneville Hotel Co., 55 
Utah, 588, 188 P. 856, 858, 12 A. LOR. 255; 
In re Doubleday, 173 App. Div. 739, 159 N. Y. 
S. 97, $49; Goldstein v. Healy, 187 Cal. 
206, 201 P. 462, 463; Armstrong v. Yakima 
Hotel Co., 75 Wash. 477, 185 P. 233, 234; Far- 
ley v. Bronx Bath & Hotel Co., 163 App. Div. 
459, 148 N. Y. S. 579, 580; Sisson v. Harvey, 
185 App. Div. 120,172 N. Y. S. 857, 860; Kief- 


Spelman. 


' fer v. Keough (Tex. Civ. App.) 188 S. wW. 44, 
AT, 


A guest, as distinguished from a boarder, 
is bound for no stipulated time. He stops at 
the inn for as short or as long time as he 
pleases, paying, while he remains, the cus- 
tomary charge. Stewart v. McCready, 24 
How. Prac. (N. Y.) 62; Hackett v. Bell Op 
erating Co., 181 App. Div. 535, 169 N. Y. S. 
114, 115; McIntosh v. Schops, 92 Or. 307, 180 
P. 593, 595; Goodyear Tire & Rubber Co. v. 
Altamont. Springs Hotel Co., 206 Ky, 494, 267 
S. W. 555, 557. f 


GUEST-TAKER. An agister; one who took 
cattle in to feed in the royal forests, Cowell. 


GUET. In old French law. Watch. Ord. 
Mar. liv. 4, tit. 6. 


GUIA. 
narrow: carts. 


In Spanish liw. A right of way for 
White, ‘New “Reeop: L-2, -6 
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GUIDAGE.. In old -English law...- That 
which was given. for safe conduct through 
a strange territory, or another's territory. 
Cowell. 

_ The office of guiding of travelers through 
dangerous and unknown ways. 2 Inst. 526. 


GUIDE-PLATE. An iron or steel plate to 
be attached to a rail for the purpose of guid- 
ing to their place on the rail wheels thrown 
off the track. Pub. St. Mass. 1882, p. 1291. 


GUIDON DE LA: MER. The name of a 
treatise on maritime law, by an unknown 
author, supposed to have been written about 
1671 at Rouen, and considered, in continental 
Europe, as a work of high authority. 


GUILD. A voluntary association of persons 
pursuing: the same trade, art, profession, or 
business, such as -printers, goldsmiths, wool 
merchants, ete., united under a distinct. or- 
ganization of their own, analogous to that 
of a corporation, regulating the affairs of 
their: trade ‘or business by their own. laws 
and rules, and aiming, by co-operation and 
organization, to protect and promote the in- 
terests of their common vocation. In me- 
dieval history these fraternities or guilds 
played an important part in the government 
of some states; as at Florence, in the thir- 
teenth and following centuries, where they 
chose the council of government of the city. 
But with the growth of cities and the ad- 
vance in the organization of municipal gov- 
ernment, their importance and prestige has 
declined. The place of meeting of a guild, 
or association of guilds, was called the 
“Guildhall.” The word is said to be derived 
from the Anglo-Saxon “gild” or “geld,” a tax 
or tribute, because each member of the soci- 
ety was required to pay a tax towards its 
support. 


GUILD RENTS. Rents payable to the crown 
by any guild, or such as formerly belonged to 
religious guilds, and came to the crown at 
the general dissolution of the monasteries. 
Tomlins. 


GUILDHALL. The hall or place of meeting 
of a guild, or gild. 

The place of meeting of a municipal cor- 
poration. 3 Steph. Comm. 173, note. The 
mercantile or commercial gilds of the Saxons 
are supposed to have given rise to the present 
municipal corporations of England, whose 
place of meeting is still called the ““Guild- 
hall.” 


GUILDHALL SITTINGS. The sittings held 
in the Guildhall of the city of London for city 
of London causes. 


GUILLOTINE. An instrument for decapita- 
tion, used in France for the infliction of the 
death penalty on convicted criminals, con- 
sisting, essentially, of a heavy and weighted 
knife-blade moving perpendicularly between 
grooved posts, which is made to fall from a 


SOR 


considerable height upon.the neck of the. suf- 
ferer, immovably fixed in position to receive 
the impact. . 


GUILT. In criminal law. That quality 
which imps;ts criminality to a motive or act; 
and renders the person amenable to punish- 
ment by the law. 

That disposition to violate the law which 
has manifested itself by some act already 
done. ‘The opposite of innocence. See Ruth. 
Inst. b. 1, € 18, § 10. 


GUILTY. Having committed a crime or tort; 
the word used by a prisoner in pleading to 
an indictment when he confesses the crime 
of which he is charged, and by the jury in 
convicting. Com. v. Walter, 83 Pa. 108, 24 
Am. Rep. 154; Jessie v. State, 28 Miss. 103; 
State v. White, 25 Wis. 359. 


GUINEA. A coin formerly issued by the Eng- 


‘lish mint, but all these coins were called in 


in the time of Wm. IV. The word now means 
only the sum of £1. 1s., in which denomina- 
tion the fees of counsel are always given. 


GULA-THING. A collection of Scandinavian 
customs in force in the southern part of Nor- 
way. The Frosta-thing was in force jin the 
more northerly division of Dronheim. They 
are said to help to an understanding of the 
law prevailing in the northern part of Eng- 
land, where the Danish influence was strong- 
est, 2 Holdsw. Hist. E. L. 23. 


GULE OF AUGUST. The first of August, be- 
ing the day of St. Peter ad Vincula. 


GULES. - The heraldic name of the color usu- 
ally called “red.” The word is derived from 
the Arabic word “gule,” a rose, and was prob- 
ably introduced by the Crusaders. Gules is 
denoted in engravings by numerous perpen- 
dicular lines. Heralds who blazoned by plan- 
ets and jewels called it “Mars,” and “ruby.” 


Wharton. 


GUN. Any portable firearm, except a pistol 
or revolver, such as a rifle, shotgun, carbine, 
ete. Henderson v., State, 75 Fla. 464, 78 So. 
427, 428. A pistol or revolver; a pistol or 
revolver being quite commonly ‘called a “gun.” 
State v. Christ, 189 Iowa, 474, 177 N. W. 54, 
57. 


GURGES. Lat. Properly a whirlpool, but in 
old English law and conveyancing, a deep 
pit filled with water, distinguished from 
“stagnum,” which was a shallow pool or pond. 
Co. Litt. 5; Johnson v. Rayner, 6 Gray (Mass.) 
107. 


GURGITES. Wears. Jacob. 


GUTI. Jutes; one of the three nations who 
migrated from Germany to Britain at an 
early period. According to Spelman, they es- 
tablished themselves chiefly in Kent and the 
Isle of Wight. 


aap e 


over 


GUTTER, The diminutive of a sewer, Oal- 
lis, Sew. (805) 100. “In modern law, an open 
ditch or conduit designed to allow the pas- 
sage of water from one. point to another in. a 
certain .direction, whether for purposes, of 
drainage, irrigation, or otherwike. ‘Warren 
v. Henly, 31 Iowa, 81; Willis V. State, 27 Neb. 
98, 42 N. W- 920. 


GWABR. MERCHED, Maid’s fee. A Brit- 
ish word signifying a ‘customary fine pay- 
able to lords of some manors on marriage of 
the tenant’s daughters, or otherwise on -their 
committing incontinence, Cowell. 


GWALSTOW. A place of execution, ‘Jacob, 


GWAYF. Waif, or waived; that whieh has 
been stolen and afterwards dropped inthe 
. highway for fear of a discovery. Cowell. 


GYLPUT.. ” (Phe. name. ofa court which was 
held, every, three weeks in the Aiberty, or, hun- 
axed. of: Patabew in Warwick, Jacob, :, 


at 


ne 


Pi 


GYROVAGI: 


GYLTWITE, of GUILTWIT. “Bax. “ipei 
sation for’ fraud or trespass. ‘Cowell, - ae 


GYNARCHY, or GYN/ECOCRACY. © “Govern, 
ment by a woman; a state in which women 
are Jegally; capable of the supreme command ; 
e. g, in Great Britain. 


GYNECOLOGY. The science which ‘treats: ‘of 
the structure and ‘diseases of women. ` Zerr 
v. Zerr, 188 Ky. 238, 221 8. W, 550,551. 


GYRATION. Movement about a fixed point. 
Great Western Mfg: Co. v: Lowe (D.- CO) 13 
F.(2d)-.880, 881. 


GYRATORY STONE-CRUSHER. A machine 
with a shaft or crushing means which, instead 
of, rotating, gyrates or moves in 4 circular 
course under the. control of.an eccentric 
Traylor Engineering & Mfg.. Co. v. Worthing- 
ton Pump & Machinery Co. (C. O AJ) 1 E:(28) 
Wandëring monks, 

GYVES. - Batters.0 or ‘shackles £ for the. 2 teen 
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HABEAS CORPUS AD SUBJICIENDUM 


H 


H. This letter, as an abbrevation, stands. 


for Henry (a king of that name) in the citation 
of English statutes. In the Year Books, it 
is used as an abbreviation for Hilary term. 
In tax assessments and other such Official 
records, “h” may be used as an abbreviation 
for “house,” and the courts will so under- 
stand it. Alden v. Newark, 36 N. J. Law, 288; 
Parker v. Elizabeth, 39 N. J. Law, 693. 


H. A. <An abbreviation for hoc anno, this 
year, in this year. 


H. B. An abbreviation for house bill, 7. e., 
a bill in the house of representatives, as dis- 
tinguished from a senate bill. 


H.C. An abbreviation for house of commons, 
or for habeas corpus. 


H. L. An abbreviation for house of lords. 


H. R. An abbreviation for house of repre- 
sentatives, 


H. T. An abbreviation for hoc titulo, this 
title, under this title; used in references, to 
books. 


H. V. An abbreviation for hoc verbo or hac 
voce, this word, under this word; used in 
references to dicticnaries and other works 
alphabetically arranged. 


HABE, or HAVE. Lat. A form of the saluta- 
tory expression “Ave” (hail) in the titles of 
the constitutions of the Theodosian and Jus- 
tinian Codes. Calvin; Spelman. 


HABEAS CORPORA JURATORUM. A writ 
commanding the sheriff to bring up the per- 
sons of jurors, and, if need were, to distrain 
them of their lands and goods, in order to 
{insure or compel their attendance in court on 
the day of trial of a cause. It issued from 
the Common Pleas, and served the same pur- 
pose as a distringas juratores in the King’s 
Bench. It was abolished by the ©, L. P. Act, 
1852, § 104. Brown. 


HABEAS CORPUS. Lat. (You have the 
body.) The name given to a variety of writs, 
(of which these were anciently the emphatic 
words,} having for their object to bring a 
party before a court or judge. In common 
usage, and whenever these words are used 
alone, they are understood to mean the habeas 
corpus ad subjiciendum, (see infra.) Dancy v. 
Owens, 126 Okl 37, 258 P. 879, 884; In re 
McDevitt, 168 N. Y. S. 433, 101 Misc. 588; 
State v. Jameson, 51 S. D. 540, 215 N. W. 697, 
699; Click v. Click, 98 W. Va. 419, 127 S. EB. 
194, 195; In re Stuart, 1388 Wash. 59, 244 P. 
116; Moody v. State, 87 Fla. 175, 99 So. 665; 
U. S. v. Tod, 263 U. S. 149, 44 S. Ct. 54, 57, 68 
L. Ed. 221; People v Windes, 283 Ill. 251, 119 
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N. E. 297, 298; State v. Konshak, 136 Minn. 
381, 162 N. W. 353; Payne v. Graham, 20 Ala. 
App. 439, 102 So. 729, 731. 


HABEAS CORPUS ACT. The English stat- 
ute of 31 Car, II. c. 2, is the original and 
prominent habeas corpus act. It was amend- 
ed and supplemented by St. 56 Geo. III. c. 100. 
And similar statutes have been enacted in all 
the United States. This act is justly regard- 
ed as the great constitutional guaranty of 
personal liberty. 


HABEAS CORPUS AD DELIBERANDUM ET 
RECIPIENDUM. A writ which is issued to 
remove, for trial, a person confined in one 
county to the county or place where the of- 
fense of which he is accused was committed. 
Bac. Abr. “Habeas Corpus,” A; 1 Chit. Crim. 
Law, 132. Ex parte Bollman, 4 Cranch, 97, 
2 L. Ed. 554. Thus, it has been granted to 
remove a person in custody for contempt to 
take his trial for perjury in another county. 
1 Tyrw. 185. ; 


HABEAS CORPUS AD FACIENDUM ET RE- 
CIPIENDUM. A writ issuing in civil cases to 
remove the cause, as also the body of the de- 
fendant, from an inferior court to a superior 
court having jurisdiction, there to be disposed 
of. It is also called “habeas corpus cum 
causa.” Ex parte Bollman, 4 Cranch, 97, 2 
L. Ed. 554. 


HABEAS CORPUS AD PROSEQUENDUM. 
A writ which issues when it is necessary to 
remove a prisoner in order to prosecute in 
the proper jurisdiction wherein the fact was 
committed. 3 BI. Comm, 130. 


HABEAS CORPUS AD RESPONDENDUM. 
A writ which is usually employed in civil cas- 
es to remove a person out of the custody of 
one court into that of another, in order that 
he may be sued and answer the action in the 
latter. 2 Sell. Pr. 259; 2 Mod. 198; 3 Bl. 
Comm. 129; 1 Tidd Pr. 300. 


HABEAS CORPUS AD SATISFACIENDUM. 
In English practice, A writ which issues 
when a prisoner has had judgment against 
him in an action, and the plaintiff is desirous 
to bring him up to some superior court, to 
charge him with process of execution. 3 Bl. 
Comm. 129, 180; 3 Steph. Comm. 693; 1 Tidd, 
Pr. 350. 


HABEAS CORPUS AD SUBJICIENDUM. A 
writ directed to the person detaining another, 
and commanding him to produce the body of 
the prisoner, (or person detained,) with the 
day and cause of his caption and detention, 
ad faciendum, subjiciendum et recipiendum, 
to do, submit to, and receive whatsoever the 
judge or court awarding the writ shall con- 
sider in that behalf, 3 Bl. Comm. 131; 3 


HABEAS CORPUS AD TESTIFICANDUM 


Steph. Comm. 695. This is the well-known 
remedy for deliverance from illegal confine- 
ment, called by Sir William Blackstone the 
most celebrated writ in the English law, and 
the great and efficacious writ in all manner 
of illegal confinement. 3 Bl. Comm. 129. 


HABEAS CORPUS AD TESTIFICANDUM. 
A writ to bring a witness into court, when 
he is in custody at the time of a trial, com- 
manding the sheriff to have his body befcre 
the court, to testify in the cause. 3 Bl. Comm. 
130; 2 Tidd, Pr. 809. Ex parte Marmaduke, 
91 Mo. 250; 4 S. W. 91, 60 Am. Rep. 250. 


HABEAS CORPUS CUM CAUSA. (You have 
the body, with the cause.) Another name for 
the writ of habeas corpus ad faciendum et 
recipiendum, (q. v.) 1 Tidd, Pr. 348, 349. 


Habemus optimum testem, confitentem reum. 
1 Phil. Ev. 397. We have the best witness,— 
a confessing defendant. “What is taken pro 
confesso is taken as indubitable truth. The 
plea of guilty by the party accused shuts out 
all further inquiry. Habemus confitentem 
reum is demonstration, unless indirect mo- 
tives can be assigned to it” 2 Hagg. Eccl. 
815. 


HABENDUM. Lat. In conveyancing. The 
-clause usually following the granting part of 
the premises of a deed, which defines the ex- 
teut of the ownership in the thing granted to 
be held and enjoyed by the grantee. 3 Washb. 
Real Prop. 487; New York Indians v. U. S., 
170 U. S. 1, 18 8. Ct. 531, 42 L. Ed. 927; 
Clapp v. Byrnes, 38 N. Y. S. 1063, 3 App. Div. 
284; Miller v. Graham, 47 S. C. 288, 25 S. D. 
165; Hart v. Gardner, 74 Miss. 153, 20 So. 
877; Keith v. Chastain, 157 Ga. 1, 121 S. B. 
283, 285; Yeager v. Farnsworth, 163 Iowa, 
537, 145 N. W. 87, 88; Brooks v. West Boston 
Gas Co., 260 Mass. 407, 157 N. ©. 362, 368; 
Darnell v. Smith, 238 Mich. 33, 213 N. W. 59, 
60; Reid v. Barry, 93 Fla. 849, 112 So. 846, 
851; Freudenberger Oil Co. v. Simmons, 75 
W. Va. 337, 83 S. E. 995, 997, Ann, Cas. 19184A, 
873; Glenn v. Gross, 185 Jowa, 546, 170 N. 
W. 788, 784; Alexander v. Morris & Co., 168 
Ark. 31, 270 S. W. 88, 89; In re Tamargo, 220 
N. Y. 225, 115 N. E. 462, 464. 


HABENDUM ET TENENDUM. In old con- 
veyancing. To have and to hold. Formal 
words in deeds of land from a very early pe- 
riod. Bract. fol. 17b. 


HABENTES HOMINES. In old English law. 
Rich men; literally, having men. The same 
with festing-men, (q. v.) Cowell. 


HABENTIA. Riches. Mon. Angl. t. 1, 100. 


HABERE. Lat. In the civil law. To have. 
Sometimes distinguished from tenere, (to. 
hold,) and possidere, (to possess;) habere re- 
ferring to. the right, tenere to the fact, and 
possidere to both. Calvin, . 
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HABERE FACIAS POSSESSIONEM. Lat. 
That you cause to have possession. The name 
of the process commonly resorted to by the 
successful party in an action of ejectment, 
for the purpose of being placed by the sher- 
iff in the actual possession of the land recov- 
ered. It is commonly termed simply “habere 
facias,” or “hab. fa.” 


HABERE FACIAS SEISINAM. L. Lat. That 
you cause to have seisin. The writ of execu- 
tion in real actions, directing the sheriff to 
cause the demandant to have seisin of the 
lands recovered. It was the proper process 
for giving seisin of a freehold, as distin- 
guished from a chattel interest in lands. 


HABERE FACIAS VISUM. Lat. That you 
cause to have a view. A writ to cause the 
sheriff to take a view of lands or tenements. 


HABERE LICERE. Lat. In Roman law. 
To allow [one] to have [possession.] This 
phrase denoted the duty of the seller of prop- 
erty to allow the purchaser to have the pos- 
session and enjoyment. For a breach of this 
duty, an actio ex empto might be maintained. 


HABERJECTS. A cloth of a mixed color. 
Magna Charta, c. 26. 


HABETO TIBI RES TUAS. Lat. Have or 
take your effects to yourself. One of the 


old Roman forms of divorcing a wife. Cal- 
vin. 
HABILIS. Lat. Fit; suitable; active; use 


ful, (of a servant.) Proved; authentic, (of 
Book of Saints.) Fixed; stable, (of authority 
of the king.) Du Cange. 


HABIT. A disposition or condition of the 
body or mind acquired by custom or a usual 
repetition of the same act or function. Con- 
her v. Citizens’ St. R. Co., 146 Ind. 430, 45 
N. E. 662; State v. Skillicorn, 104 Iowa, 97, 


73 N. W. 508; State v. Robinson, 111 Ala. 482, . 


20 So. 30; Sikes v. Allen, 2 Mart. N. S. (La.) 
622; Ludwick v. Com. 18 Pa. 172; Com. v. 
Whitney, 5 Gray (Mass.) 85. The customary 
conduct, to pursue which one has acquired a 
tendency, from frequent repetition of the sume 
acts. Knickerbocker Life Ins. Co. v. Foley, 
105 U. 5. 350, 26 L. Ed. 1055; National Coun- 


cil of Knights and Ladies of Security v. Fowl. ` 


er, 66 Okl, 294, 168 P. 914, 915, 6 A. L. R. 
591. 


HABIT AND REPUTE. Applied in Scotch 
law to a general understanding and belief of 
something’s having happened: thus, by the 
law of Scotland, marriage may be established 
by “habit and repute” where the parties co- 
habit and are at the same time held and re- 
puted as man and wife. See Bell. The same 
rule obtains in şome of the United States. 


HABITABLE REPAIR. A covenant by a les- 

see to “put the premises into habitable repair” 

binds him to put them into such a state that 
~ Bui.Law Dict.(3p Ep.) 
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they may be occupied, not only with safety, 
but with reasonable comfort, for the purposes 
for which they are taken. Miller v, McCar- 
dell, 19 R. I. 804, 33 A, 445, 80 L. R. A. 682; 
2 Mood. & R. 186. 


HABITANCY. Settled dwelling in a given 
place; fixed and permanent residence there. 
This term is more comprehensive than “dom- 
icile,* for one may be domiciled in a given 
place though he does not spend the greater 
portion of his time there, or though he may 
be absent for long periods. It is also more 
comprehensive than “residence,” for one may 
reside in a given place only temporarily or 
for short periods on the occasion of repeated 
visits. But in neither case could he properly 
be called an “inhabitant” of that place or be 
said to have his “habitaney” there. See At- 
kinson v. Washington & Jefferson College, 54 
W. Va. 32, 46 S. E. 253; Hairston v. Hairston, 
27 Miss. 711, 61 Am. Dec. 530; Abington v. 
North Bridgewater, 23 Pick. (Mass.) 170. 
And see Domicile; Residence. 


It is difficult to give an exact definition of “hab- 
itancy.” In general terms, one may be designated 
as an “inhabitant” of that place which constitutes 
the principal seat of his residence, of his business, 
pursuits, connections, attachments, and of his po- 
tical and municipal relations. The term, there- 
fore, embraces the fact of residence at a ‘place, to- 
gether with the intent to regard it and make it a 
home. The act and intent must concur. Lyman V. 
Fiske, 17 Pick. (Mass,) 231, 28 Am. Dec. 293. 


HABITANT. Fr. In French and Canadian 
law. A resident tenant; a settler; a ten- 
ant who kept hearth and home on the seign- 
iory. A native of Canada of French descent, 
particularly of the peasant or farming class, 


HABITATIO. Lat. In the elvil law. The 
right of dwelling; the right of free residence 
in another’s house. Inst. 2,5; Dig. 7, 8. 


HABITATION. 
In the Civil Law 


The right of a person to live in the house 
of another without prejudice to the property. 
It differed from a usufruct, in this: that the 
usufructuary might apply the house to any 
purpose, as of a store or manufactory; where. 
as the party having the right of habitation 
could only use it for the residence of himself 
and family. 1 Browne, Civil Law, 184. 


In Estates 


A dwelling-house; a homestall. 2 BI. 
Comm. 4; 4 Bl. Comm. 220; Holmes v. Ore- 
gon & C. R. Co. (D. C.) 5 Fed. 527; Nowlin 
v, Scott, 10, Grat. (Va.) 65; Harvard College 
v. Gore, 5 Pick, (Mass.) 372. 


In its generic sense, the term denotes a place of 
abode, but as used in a restrictive building cove- 
nant it may be synonymous simply with “dwelling.” 
Goodhue y. Pennell, 150 N. Y. 8. 435, 436, 164 App. 
Div. &L ` 


HABITUAL DRUNKARD 


HABITUAL. Ordinarily applied to things 
done customarily or from foree of habit. 
Moering v. Falk Co., 155 Wis. 192, 144 N. W. 
207, 208. Formed or acquired by or resulting 
from habit; frequent use or custom. Meggs 


V. State, 101 Tex. Cr. R. 415, 276 S. W. 262, 263. 


The “habitual” indulgence in violent and un- 
governible temper as a ground for divorce is 
not synonymous with “frequent.” Kellogg v. 
Kellogg, 93 Fla. 261, 111 So. 687, 688. 


HABITUAL CRIMINAL. By statute in sev- 
eral states, one who is convicted of a fel- 
ony, having been previously convicted of 
any crime (or twice so convicted), or who is 
convicted of a misdemeanor and has previous- 
ly (in New York) been five times convicted of 
a misdemeanor. Crim. Code N. Y.§510; Rev. 
St. Utah, 1898, § 4067 (Comp. Laws 1917, § 
7907). In a more general sense, one made 
subject to police surveillance and arrest on 
suspicion, on account of his previous criminal 
record and absence of honest employment. 


HABITUAL CRIMINALS ACT. The statute 
32 & 33 Vict. c. 99. By this act power was giv- 
en to apprehend on suspicion convicted per- 
sons holding license under the penal servitude 
acts, 1853, 1857, and 1864. The act was re- 
pealed and replaced by the prevention of 
crimes act, 1871, (84 & 35 Vict. ¢. 112.) 


HABITUAL DRUNKARD. A person given to 
inebriety or the excessive use of intoxicating 
drink, who has lost the power or the will, by 
frequent indulgence, to control his appetite 
for it. Ludwick v. Com., 18 Pa. 174; Gourlay 
v. Gourlay, 16 R. I. 705, 19 A. 142; Miskey’s 
Appeal, 107 Pa. 626; Richards v. Richards, 
19 Ill. App. 467; McBee v. McBee, 22 Or. 829, 
29 P. 887, 29 Am. St. Rep. 613. 

Within the meaning of the divorce laws, one 
who has the habit of indulging in intoxicating 
drinks so firmly fixed that he becomes drunk 
whenever the temptation is presented by his 
being near where liquor is sold. Magahay v. 
Magahay, 35 Mich. 210. One who has a fixed 
habit of frequently getting drunk. Page v. 
Page, ‘43 Wash. 293, 86 P. 582, 6 L. R. A. (N. 
S.) 914, 117 Am. St. Rep. 1054; Bill v. Bill, 


‘178 Iowa, 1025, 157 N. W. 158, 159. 


One who customarily becomes intoxicated; ft is 
not necessary that such person be intoxicated most 
of his time or that he shall have lost his will power 
so that he cannot resist stimulants, Lester v. Samp- 
son (Mo, App.) 18 S. W. 419, 421. 

A person who has acquired the habit of drinking 
intoxicating liquors or taking narcotic drugs to 
such an extent as to deprive him of reasonable self- 
control. Interdiction of Gasquet, 136 La. $57, 68 So. 
&, 92. 

One addicted to the habit of drinking intoxicating 
liquors to excess, who is commonly or frequently 
intoxicated and becomes so as often as opportunity 
permits, it being unnecessary that he be intoxicat- 
ed so often as to incapacitate him from attending 
to his business for a considerable portion of time. 
Runkle v. Southern Pac. Milling Co., 18 Cal. 714, 
195 P. 398, 400, 16 A. L, R. 275, 


HABITUAL DRUNKARD 


In England, defined by the habitual drunkards’ 
act, 1879, (42 & 43 Vict. c. 19,) which authorizes con- 
finement in a retreat, upon the party’s own applica- 
tion, as “a person who, not being amenable to any 
jurisdiction in lunacy, is, notwithstanding, by rea- 
son of habitual intemperate drinking of intoxicat- 
ing liquor, at times dangerous to himself, or her- 
self, or others, or incapable of managing himself 
or herself, or his or her affairs,” 


HABITUAL DRUNKENNESS, INTOXICA- 
TION, or INTEMPERANCE. The custom or 
habit of getting drunk; the constant indul- 
gence in such stimulants as wine, brandy, and 
whisky, whereby intoxication is produced; 
not the ordinary use, but the habitual use of 
them; the habit should be actual and con- 
firmed, but need not be continuous, or even of 
daily occurrence. Williams v. Goss, 48 La. 
Ann. 868, 9 So. 750; Short v. Morrison, 159 
La. 198, 105 So. 286, 288. As a cause for di- 
vorce, the fixed habit of frequently getting 
drunk; it does not necessarily imply contin- 
ual drunkenness. Moor v. Moor, 211 Ala. 56, 
99 So. 316, 318; Holm v. Holm, 44 Utah, 242, 
139 P. 937, 938. That degree of intemperance 
from the use of intoxicating drinks which 
disqualifies the person a great portion of the 
time from properly attending to business, or 
which would reasonably inflict a course of 
great mental anguish upon the innocent par- 
ty. Rev. Codes Idaho, § 2652 (Code 1932, $ 
31-608). It has no reference to the excessive 
or habitual use of drugs. Hayes v. Hayes, 86 
Fla. 350, 98 So. 66, 67; Smith v. Smith, 7 
Boyce (Del) 288, 105 A. 833. 


HABITUALLY. Customarily; by frequent 
practice or use. It does not mean entirely or 
exclusively. Stanton v. French, 91 Cal. 274, 
27 P. 657, 25 Am. St. Rep. 174. 


HABLE. L. Fr. In old English law. A port 


or harbor; a station for ships. St. 27 Hen. 
VI. c. 3. 

HACIENDA. In Spanish law. The public 
domain; the royal estate; the aggregate 


wealth of the state. The science of adminis- 
tering the national wealth; public economy. 
Also an estate or farm belonging to a pri- 
vate person. 
A royal estate. Newman & B. Dict, 


HACK STAND. A private hack stand is a 
station where taxicabs or other vehicles are 
Kept standing to solicit trade from the public 
indiscriminately at all hours. Borland y. Cur- 
to, 121 Misc. 336, 201 N. Y. S. 236, 237. 


HACKNEY. Let out for hire, or devoted to 
common use; as, “hackney coaches,” “hack- 
ney carriages.” State v. Jarvis, 89 Vt. 239, 
95 A, 541, 543. 


HACKNEY CARRIAGES. Carriages plying 
for hire in the street. 2 ©. 13, 877; Master- 
son v. Short, 33 How. Pr. (N. Y.) 481; 17 & 18 
Viet. ce. 86; Com. v.. Matthews, 122. Mass. 60. 
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HAD. As used in a statute providing that 
no suit, action or proceeding to foreclose a 
mortgage or trust deed shall be had or main- 
tained, “had” means commenced or begun. 
Friel v. Alewel, 318 Mo. 1, 298 S. W. 762, 764. 


HADBOTE. In Saxon law. A recompense 
or satisfaction for the violation of holy orders, 
or violence offered to persons in holy orders. 
Cowell; Blount. 


HADD. In Hindu law. A boundary or limit. 
A statutory punishment defined by law, and 
not arbitrary. Mozley & Whitley. 


HADERUNGA. In old English law. Hatred; 
ill will; prejudice, or partiality... Spelman; 
Cowell. 

Respect or distinction of persons. Jacob. 


HADGONEL. In old English law. A tax or 
mulet. Jacob. i 
HÆC EST CONVENTIO. Lat. This is an 
agreement. Words with which agreements 
anciently commenced. Yearb. H. 6 Edw, II. 
191. 


HÆC EST FINALIS CONCORDIA. L. Lat. 
This is the final agreement. The words with 
which the foot of a fine commenced. 2 BL 
Comm. 351. 


HAEREDA. In Gothic law. A tribunal an- 
swering to the English court-leet or hundred 
court. 


HAEREDE ABDUCTO. An ancient writ that 
lay for the lord, who, having by right the 
wardship of his tenant under age, could not 
obtain his person, the same being carried 
away by another person. Old Nat. Brev. 93. 


HAEREDE DELIBERANDO ALTERI QUI 
HABET CUSTODIUM TERRA. An ancient 
writ, directed to the sheriff, to require one 
that had the body of an heir, being in ward, 
to deliver him to the person whose ward he 
was by reason of his land. Reg. Orig. 161. 


HAEREDE RAPTO. An ancient writ that lay 
for the ravishment of the lord’s ward. Reg. 
Orig. 163. 


Heredem Deus facit, non homo. God makes 
the heir, not man. Co. Litt. 7b; Bract. 62b. 


H/EREDES. Lat. In the civil law. Heirs. 
The plural of hæres (q. v.). 


H/AEREDIPETA. Lat. In old English law. 
A seeker of an inheritance; hence, the next 
heir to lands. Du Cange. 


Heredipete suo propinquo vet extraneo pericu- 
ioso sane custodi nullus committatur. To the 
next heir, whether a relation or a stranger, 
certainly a dangerous guardian, let no one 
be committed, Co, Litt, 88b, 
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H/EREDITAS. 
In Roman Law 


The hereditas was a universal succession 
by law to any deceased person, whether such 
person had died testate or intestate, and 
whether in trust (ex fideicommisso) for anoth- 
er or not. The like succession according to 
Preetorian law was bonorum possessio. The 
hereditas was called “jacens,” until the heres 
took it up, i. e., made his ađitio hereditatis ; 
and such heres, if a suus heres, had the right 
to abstain, (potestas abstinendi,) and, if an 
extraneus heres, had the right to consider 
whether he would accept or decline, (potestas 
deliberandi,) the reason for this precaution 
being that (prior to Justinian’s enactment to 
the contrary) a heres after his aditio was 
liable to the full extent of the debts of the 
deceased person, and could have no’ relief 
therefrom, except in the case of a damnum 
emergens or damnosa herefitas, i. €, an 
hæreditus which disclosed (after the aditio) 
some enormous unsuspected liability. Brown. 
The theory was that, though the physical per- 
son of the deceased had perished, his legal 
personality survived and descended unim- 
paired on his heirs in whom his legal identity 
was continued, 


In Old English Law 


An estate transmissible by descent; ah in- 
heritance. Co. Litt. 9. 


In General 


—Hereditas damnosa. A burdensome in- 
heritance; one which would be a burden in- 
stead of a benefit, that is, the debts to be paid 
by the heir would exceed the assets. 


—Hereditas jacens. In civil law, A pros- 
trate or vacant inheritance. The inheritance 
left to a voluntary heir was so called so long 
as he had not manifested, either expressly 
or by silence, his acceptance or refusal of the 
inheritance. So long as no one had acquired 
the inheritance, it was termed “hwreditas ja- 
cens ;” and this, by a legal fiction, represent- 
ed the person of the decedent. Mackeld. Rom. 
Law, § 737. The estate of a person deceased, 
where the owner left no heirs or legatee to 
take it, called also “caduca;” an escheated 
estate. Cod. 10, 10, 1; 4 Kent, Comm. 425. 
The term has also been used in English law 
to signify an estate in abeyance; that is, aft- 
er the ancestor’s death, and before assumption 
of heir. Co. Litt. 842b. An inheritance with- 
out legal.owner,.and therefore open to the 
first occupant. 2 Bl. Comm. 259, 


—Hereditas legitima. A succession or inherit- 
ance devolving by operation of law (intestate 
succession) rather than by the will of the de- 
cedent. Mackeld. Rom. Law, § 654. 


—Hereditas luctuosa. A sad or mournful in- 
heritance or succession; as that of a parent 
to the estate of a child, which was regarded 


HARES 


as disturbing the natural order of mortality 
(turbate ordine mortalitatis.) Cod. 6, 25, 93 
4 Kent, Comm. 397. It was sometimes termed 
tristis successio. — 


—Heareditas testamentaria. Testamentary in- 
heritance, that is, succession to an estate un- 
der and according to the last will and testa- 
ment of the decedent. Mackeld. Rom. Law, § 
654. 


Hereditas,. alia corporalis, alia incorperalis; 
corporalis est, quæ tangi potest et videri; in- 
corporalis quæ tangi non potest nec videri. Co. 
Litt. 9. An inheritance is either corporeal or 
incorporeal. Corporeal is that which can be 
touched and seen; incorporeal, that which can 
neither be touched nor seen. 


Hereditas est successio in universum jus quod 
defunctus habuerit. Co. Litt. 237. Inheritance 
is the succession to every right which the de- 
ceased had. 


Hereditas nihil aliud est, quam successio in 
universum jus, quod defunctus habuerit. The 
right of inheritance is nothing else than the 
faculty of succeeding to all the rights of the 
deceased. Dig. 50, 17, 62. 


Hereditas nunquam ascendit. An inheritance 
never ascends. Glanv. lib. 7, cœ 1; 2 BL 
Comm. 211. A maxim of feudal origin, and 
which invariably prevailed in the law of Eng- 
land down to the passage of the statute 3 & 
4 Wm. IV. c. 106, § 6, by which it was ab- 
rogated. 1 Steph. Comm. 378. See Broom, 
Max, 527, 528. 


Heredum appellatione veniunt heredes hære- 
dum in infinitum. By the title of heirs, come 
the heirs of heirs to infinity. Co. Litt. 9, 


HAERES. 
In Roman Law 


The heir, or universal successor in the event 
of death. The heir is he who actively or 
passively succeeds to the entire property of 
the estate-leaver. He is not only the suc- 
cessor to the rights and claims, but also to the 
estate-leaver’s debts, aud in relation to his 
estate is to be regarded as the identical per- 
son of the estate-leaver, inasmuch as he rep- 
resents him in all his active and passive rela- 
tions to his estate. Mackeld. Rom. Law, § 
651. 


, The institution of the hæres was the essential 
characteristic of a testament: if this was not done, 
the instrument was called a codicillus. Mack, C. L. 
§§ 632, 650. . 

It should be remarked that the office, powers, and 
duties of the heres, in Roman law, were much more 
closely assimilated to those of a modern executor 
than to those of au heir at law. Hence “heir” is 
Not at all an accurate translation of “hæres,” unless. 
it be understood in a special, technical sense. 


In Common Law 


An heir; he to whom lands, tenements, or 
hereditaments by the act of God and right of 
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blood do descend, of some estate of inherit- 
ance. Co. Litt. Tb. ` 


in General ` 


—Heres astrarius. In old English law. An 
heir in actual possession of the house of his 
ancestor. Bract. 85, 267 b. 


—Heres de facto. In old English law. Heir 
from fact; that is, from the disseisin or other 
act of his ancestor, without or against right. 
An heir in fact, as distinguished from an heir 
de jure, or by law. 


—Heres ex asse. In the civil law. An heir 
to the whole estate; a sole heir. Inst. 2, 23, 
9. 


—Heres extraneus. In the civil law. A 
strange or foreign heir; one who was not sub- 
ject to the. power of the testator, or person 
who made him heir. Qui testatoris juri sub- 
jecti non sunt, extranet hæredes appellantur. 
Inst. 2, 19, 3. « 


-—Heres factus. In the civil law. An heir 
made by will; a testamentary heir; the per- 
son created universal successor by will. 
Story, Confl. Laws, § 507; 3 BI Comm. 224, 
Otherwise called “heres ex testamento,” and 
“heres institutus.” Inst. 2, 9,7; Id. 2, 14. 


—Heres fideicommissarius. In the civil law. 
The person for whose benefit an estate was 
given to another (termed “hates fiduciarius,” 
q. v.) by will. Inst. -2, 23, 6, 7, 9 Answer- 
ing nearly to the cestui que trust of the Eng- 
lish law. 


—Heres fiduciarius. A fiduciary heir, or heir 
in trust; a person constituted heir by will, 
in trust for the benefit of another, called the 
“fideicommissarius.” 


—Heres institutus. A testamentary heir; one 
appointed by the will of the decedent. 


—Hezres legitimus. A lawful heir; one point- 
ed out as such by the marriage of his parents. 


—Heres natus. In the civil law. An heir 
born; one born heir, as distinguished from 
one made heir, (heres factus, q. v.;) an heir 
at law, or by intestacy, (ab intestato;) the 
next of kin by blood, in cases of intestacy. 
Story, Confi. Laws, § 507; 3 Bl. Comm. 224. 
This is the only form of heirship recognized 


in the English law. Wms. R. P., 6th Am. ed. 


96. 


—Hæres necessarius. In the civil law. A nec- 
essary or compulsory heir. This name was 
given to the heir when, being a slave, he was 
named “heir” in the testament, because on the 
death of the testator, whether he would or 
not, he at once became free, and was com- 
pelled to assume the heirship. . Inst. 2, 19, 1. 


—Heredes proximi. Nearest or next. heirs. 
The children or descendants of the deceased. 
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—Heres rectus. In old English law. A right 
heir. Fleta, lib. 6, c. 1, § 11. 


—Heredes remotiores. More remote heirs. 
The kinsmen other than children or descend- 
ants. ` 


—Heres suus. In the civil law. A man’s own 
heir; a decedent’s proper or natural heir. 
This name was given to the lineal descendants 
of the deceased. Persons who were in the 
power of the testator but became sui juris at 
his death. Inst. 2, 13; 3, 1, 4, 5. Those de- 
scendants who were under the power of the 
deceased at the time of his death, and who 
are most nearly related to him. Calvin. 


—Heredes sui et necessarii. In Roman law. 
Own and necessary heirs; i. €., the lineal de- 
scendants of the estate-leaver. They were 
called “necessary” heirs, because it was the 
law that made them heirs, and not the choice 
of either the decedent or themselves, But 
since this was also true of slaves (when named 
“heirs” in the will) the former class were des- 
ignated “sui et necessarii? by way of distinc- 
tion, the word “sui” denoting that the neces- 
sity grose from their relationship to the dece- 
dent. Mackeld. Rom. Law, § 733. 


Heres est alter ipse, et filius est pars patris. 
An heir is another self, and a son is part of 
the father. 3 Coke, 12b, 


Heres est aut jure proprietatis aut jure repre- 
sontationis. An heir is either by right of prop- 
erty, or right of representation. 3 Coke, 40b. 


Heres est eadem persona cum antecessore. An 
heir is the same person with his ancestor. 
Co. Litt. 22; Branch, Prine. See Nov. 48, c. 
1,§1. 


Heres est nomen collectivum. “Heir” is a col- 
lective name or noun. 1 Vent, 215. 


Heres est nomen juris; filius est nomen nature. 
“Heir” is a name or term of law; “son” is a 
name of nature. Bac. Max, 52, in reg. 11. 
Heres est pars antecessoris. An heir isa part 
of the ancestor. So said because the ancestor, 
during his life, bears in his body (in judg- 
ment of law) all his heirs, Co. Litt. 22 b; 
Schoonmaker v. Sheely, 3 Hill (N. Y.) 165, . 
167. 


Heres heredis nei est meus hæres. The heir 


- of my heir is my heir. Wharton, Law Dict. 


Heres legitimus est quem nupti# demonstrant. 
He is‘a lawful heir whom marriage points out 
as such; who is born in wedlock. Co. Litt. 
Tb; Bract. fol. 88; Fleta, lib. 6, e 1; Broom, 
Max. 515; Mirror of Just. 70; Dig. 2, 4, 5. 
(As to the application of the principle when 
the marriage is subsequent to the:birth of the 
child, see 2 CL. & F. 571; 6 Bingh. N. 0. 385; 
5 Wheat. 226, 262, n., 5 L. Ed. 70.) ` 
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Hares minor uno: et viginti annis non respon- 
“ebit, nisi in casu dotis. Moore, 348. An heir 
under twenty-one years of age is not answer- 
able, except in the matter of dower. 


Heres non tenetur in Anglia ad debita anteces- 
soris reddenda, nisi per antecessorem ad hoo 
fuerit obligatus, praterquam debita regis tan- 
tum. Co. Litt. 386. In England, the heir is 
not bound to pay his ancestor’s debts, unless 
he be bound to it by the ancestor, except debts 
due to the king. But now, by 8 & 4 Wm. IV. 
c. 104, he is liable. 


HAERETARE. In old English law. To give 
a right of inheritanee, or make the donation 
hereditary to the grantee and his heirs. 
Cowell. 


HAERETICO COMBURENDO. The statute 2 
Hen. IV. c. 15, de hwretico comburendo, waa 
the first penal law enacted against heresy, 
and imposed the penalty of death by burning 
against all heretics who relapsed or who re- 
fused to abjure their opinions. It was re- 
pealed by the statute 29 Car. II. c. 9. Brown. 
This was also the name of a-writ for the pur- 

` pose indicated. See, also, De Hæretico Com- 
burendo, 


“HAFNE. A haven or port. Cowell 


HAFNE COURTS. Haven courts; courts an- 
ciently held in certain ports in England. 
Spelman. 


HAG. A division of a coppice or wood on 
which timber was cut annually by the pro- 
prietor. Ersk. Pr. 222. 


HAGA. A house in a city or borough. Scott. 
HAGIA. A hedge. Mon, Angl. tom. 2, p. 273. 


HAGNE. A little hand-gun. 


VIII. c. 6 


St. 33 Hen. 


HAGNEBUT. A hand-gun of a larger de- 
scription than the hagne. St. 2 & 3 Edw. VI. 
č. 14; 4&5 P. &M. c. 2. 


HAGUE TRIBUNAL: The Court of Arbitra- 
tion established by the Hague Peace Confer- 
ence of 1899. The object of the establishment 
was to facilitate the immediate recourse to 
arbitration for the settlement of interna- 
tional differences by providing a permanent 
court, “accessible at all times, and acting, in 
default of agreement to the contrary between 
the parties, in accordance. with the rules of 
procedure inserted in the present convention.” 
The court is given jurisdiction over all ar- 
bitration cases, provided the parties do not 
agree to institute a special tribunal. An in- 
ternational Bureau was likewise established 
to serve as a registry for the court.and to be 
the channel of communications relative to tiie 
meetings of the court. The court, although 
called “permanent,” is really so only in the 
fact that there is a permanent list of mem- 
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pers from among whom the arbitrators in a 
given case are selected. At the Second Hague 
Conference of 1907, apart from minor changes 
made in the court, it was provided that, of 
the two arbitrators appointed by each of the 
parties, only one should be a national of the 
appointing state, 1 Scott, 274-318, 723-464. 


HAIA. In old English law. 


A park inclosed. 
A hedge. Cowell. . 


HAIEBOTE. In old English law. A permis- 
sion or llberty to take thorns, etc., to make 
or repair hedges. Blount.” 


HAILL. In Scotch law. Whole; the whole. | 
“All and haill” are common words in convey- 
ances. 1 Bell, App. Cas, 499. 


HAILWORKFOLK. (i. e, holyworkfolk.) 
Those who formerly held lands by the serv- 
ice of defending or repairing a church or 
monument. See, also, Halywercfolk. 


HAIMHALDARE. In old Scotch law. To 


-seek restitution of one’s own goods and gear, 


and bring the same home again, Skene de 
Verb. Sign. 


HAIMSUCKEN. In Scotch law. The crime 
of assaulting a person in his own house, Bell. 
See Hamesecken. 


HAIR. A capillary outgrowth from the skin. 
It has been held not to inelude the bristles 
of animals. Von Stade v. Arthur, 13 Blatchf. 
251, Fed. Cas. No, 18,988. ~ ; 


HAKH. Truth; the true God; a just or le- 
gal prescriptive right or claim; a perquisite 
claimable under established usage by village 
officers, Wilson, Gloss. Ind. 


HAKHDAR. ‘The holder of a right. Moz. & 
W. See Hakh. : 


HALAKAR. The realization of the revenue. 
Wilson, Gloss. Ind.; Moz. & W. 


HALF. A moiety; one of two equal] parts 


of anything susceptible of division. Prentiss 
v. Brewer, 17 Wis. 644, 86 Am. Dec. 730; 
Hartford Iron Min. Co. v. Cambridge Min. 
Co., 80. Mich. 491, 45 N. W. 351; Cogan v. 
Cook, 22 Minn. 142; Dart v. Barbour, 32 Mich. 
272. Used in law in vartous compound terms, 
in substantially the same sense, as follows: 


—Half blood. See Blood, 

—Half-brother, half-sister. Persons who hare 
the same father, but different mothers; or the 
same mother, but different fathers. Wood v. 
Mitcham, 92 N. Y. 379; In re Weiss’ Estate, 
1 Montg. Co. Law Rep’r (Pa.) 210. : 


—Half-cent. A copper coin of the United 
States, of the value of five mills, and of the 
weight of ninety-four grains. The coinage of 
these was discontinued in 1857. ee Bt 
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—Half chest. In connection with tea, a “half 
chest” is a chest containing 75 to 80 pounds, 
but the weight varies according to the kind 
of tea. Japan Tea Co. v. Franklin MacVeagh 
& Co., 142 Minn. 152, 171 N. W. 305, 307. 


—Half defense. See Defense. 


—Half-dime. A silver (now nickel) coin of the 
United States, of the value of five cents. 


—Half-dollar. <A silver coin of the United 
States, of the value of fifty cents, or one-half 
the value of a dollar. 


—Half-eagle. A gold coin of the United 
States, of the value of five dollars. 


—Half endeal or halfen deal. 
of a thing. 


A moiety or half 


—Half-kineg. In Saxon law. Half-king, 
(semi-rcz.) A title given to the aldermen of 
all England. Crabb, Eng. Law, 28; Spelman. 


~—Half-mark. A noble, or six shillings and 
eight pence in English money. 


—Half pilotage. Compensation for services 
which a pilot has put himself in readiness to 
perform, by labor, risk, and cost, and has of- 
fered to perform, at half the rate he would 
have received if the services had actually been 
performed. Gloucester Ferry Co. v, Penn- 
sylvania, 114 U. 8. 196, 5 Sup. Ct. 826, 29 L. 
Ed. 158. 


—Half-proof. In the civil law. Proof by one 
witness, or a private instrument. Hallifax, 
Civil Law, b. 3, €. 9, no. 25; 3 Bl. Comm. 370. 
Or prima facie proof, which yet was not suf- 
ficient to found a sentence or decree, 


—Haif-seal. That which was forinerly used 
in the English chancery for sealing of com- 
missions to delegates, upon any appeal to the 
court of delegates, either in ecclesiastical or 
marine causes, 8 Eliz. c. 3. 


—Half section. In American land law. The 
half of a section of land according to the 
divisions of the government survey, laid off 
either by a north-and-south or by an east- 
and-west line, and containing 320 acres. See 
Brown v. Hardin, 21 Ark, 324, 


-—Half-timer. A child who, by the operation 
of the English factory and education acts, is 
employed for less than the full time in a fac- 
tory or workshop, in order that he may at- 
tend some “recognized efficient school.” See 
factory and workshop act, 1878, § 23; ele- 
mentary education act, 1876, § 11. 


.—Haif-tongue. A jury half of one tongue or 
nationality and half of another. See De 
Medietate Lingus. 


—Half-year. In legal computation. The pe- 
riod of one hundred and eighty-two days; 
the odd hours being rejected.. Co, Litt, 135b; 
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Cro. Jac. 166; Yel. 100; 1 Steph. Comm. 265; 
Pol. Code Cal, 1903, $ 3257. 


HALI. A man employed in ploughing. Wil- 
son, Gloss. Ind.; Moz. & W. 


HALIFAX LAW. A synonym for lynch law, 
or the summary (and unauthorized) trial of 
a person accused of crime and the infliction 
of death upon him; from the name of the 
parish of Halifax, in England, where ancient- 
ly this form of private justice was practised 
by the free burghers in the case of persons 
accused of stealing; also called “gibbet law.” 


HALIGEMOT, or HALIMOTE. In Saxon 
law. The meeting of a hall, (conventus 
aule,) that is, a lord’s court; a court of a 
manor, or court-baron. Spelman. So called 
from the hall, where the tenants or freemen 
met, and justice was administered. Crabb, 
Eng. Law, 26. 


It was sometimes used to designate a convention 
of citizens in their public hall and was also called 
folkmote and hallmote. The word halimote rather 
signifies the.lord’s court or a court baron held in a 
manor in which the differences between the tenants 
were determined. Cunn. L. Dict.; Cowell. 

“Furthermore, it seems to have been a common 
practice for a wealthy abbey to keep a court, knowir 
as a halimote, on each of its manors, while in ad- 
dition to these manorial courts it kept a central 
court, a libera curia for all its greater freehold 
tenants. And we may now and again meet with 
courts which are distinctly called courts of honors. 
The rule then was not merely this, that the lord of 
a manor may hold a court for the manor; but rath- 
er this, that a lord may hold a court for his ten- 
ants.” 1 Poll. & Maitl. 673, 


HALIMAS. In English law. The feast of 
All Saints, on the 1st of November; one of 
the cross-quarters of the year, was computed 
from Halimas to Candlemas, Wharton. 


HALIWORKFOLK. See Halywercfolk. 


HALL. A building or room of considerable 
size, used as a place for the meeting of pub- 
lic assemblies, conventions, courts, etec.; as, 
the city hall, the town hall. 


In English Law 


A name given to many manor-houses be- 
cause the magistrate’s court was held in the 
hall of his mansion; a chief mansion-house. 
Cowell. 


HALL-MARK. An official stamp affixed by 
the goldsmiths upon articles made of gold 
or silver as an evidence of genuineness, and 
hence used to signify any mark of genuine- 
ness. “The power of free alienation is the 
‘hall-mark’ of a fee-simple absolute.” Rand. 
Em. Dom. § 206. 


HALLAGE. In old English law, A fee. or 
toll due for goods or merchandise yended in 
a hall. Jacob; 6 Co. 62. 
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A toll due to the lord of a fair or market, 
for such commodities as were vended in the 
common hall of the place. Cowell; Blount. 


HALLAZCO. In Spanish law. The finding 
and taking possession of something which pre- 
viously had no owner, and which thus be- 
comes the property of the first occupant. Las 
Partidas, 3, 5, 28; 5, 48, 49; 5, 20, 50. 


HALLE-GEMOTE. 
mot (q. v.). 


In Saxon law. Halige- 


HALLMOOT.. See Haligemot. 


HALLUCINATION. In medical jurispru- 
dence. A trick or deceit of the senses; a mor- 
bid error either of the sense of sight or that 
of hearing, or possibly of the other senses; a 
psychological state, such as would be pro- 
duced naturally by an act of sense-perception, 
attributed confidently, but mistakenly, to 
something which has no objective existence ; 
as, when the patient imagines that he sees 
an object when there is none, or hears a voice 
or other sound when nothing strikes his ear. 
See Staples v. Wellington, 58 Me. 459 ; McNett 
v. Cooper (C. C.) 18 Fed. 590; People v. Krist, 
168 N. Y. 19, 60 N. E. 1057. 

An error, a blunder, a mistake, a fallacy; 
and when used in describing the condition of 
a person, does not necessarily carry an im- 
putation of insanity. Foster’s Ex’rs v. Dick- 
erson, 64 Vt. 283, 24 A. 253. 


The perception by any of the senses of an object 
which has no existence. The conscious recognition 
of a sensation of sight, hearing, feeiing, taste, or 
smell which is not due to any impulse received by 
the perceptive apparatus from without, but arises 
within the perceptive apparatus itself. A false per- 
‘ception in. contradistinction to a deluston or false 
beiief. Wood, Am. Text-Book of. Med. 

Hallucinations are tricks of the senses, differing 
from delusions in that hallucinations pass away 
while delusions remain. Bensberg v, Washington 
University, 251 Mo. 641, 158 S. W. 380, 333. 

Hallucination does not by itself constitute insan- 
ity, though it may be evidence of it or a sign of its 
approach. It is to be distinguished from “deluslon” 
in this, that the latter is a fixed: and irrational be- 
lief in the existence of a fact or state of facts, not 
cognizable through the senses, but to be determined 
by the faculties of reason, memory, judgment, and 
the like; while hallucination is a belief in the ex- 
istence of an external object, perceptible by the 
senses, but haying no real existence; or, in so far 
as a delusion may relate to an external object, it 
is an irrational belief as to the character, nature, 
or appearance, of something which really exists and 
affects the senses. For example, if a man should 
believe that he saw his right hand in its proper 
Place, after it had been amputated, it would be an 
hallucination; but if he believed that his right 
hand was made of glass, it would be a delusion. 
In other words, in the case of hallucination, the 
senses betray the mind, while in the cage of delu- 
sion, the senses act normally, but their evidence is 
rejected by the mind on account of the existence 
of an irrational belief formed independently of them, 
They are further distinguished by the fact that 
hallucinations may be observed and studied by the 
. subject himself. and traced to their causes, or may 
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be corrected by reasoning or argument, while a 
delusion ts an unconscious error, but so fixed and 
unchangeable tbat the patient cannot be reasoned 
out of it. Hallucination 1s also to be distinguished 
from “illusion,” the latter term being appropriate 
to describe a perverted or distorted or wholly mis- 
taken impression in the mind, derived from a true 
act of sense-perception, stimulated by a real ex- 
ternal object, but modified by the imagination of 
the subject; while, in the case of haliucination, 
as above stated, there is no objective reality to cor- 
respond with the imagined perception. 


HALMOTE. See Haligemot. 


HALYMOTE. . A holy or ecclesiastical court. 
A court held in London before the lord 
Mayor and sheriffs, for regulating the bak- 
ers. 
It was anciently held on Sunday next be- 
fore St. Thomas’ day, and therefore called 
the “holymote,” or holy court. Cowell, 


HALYWERCFOLK. Sax. In old English 
law. Tenants who held land by. the service 
of repairing or defending a church or monu- 
ment, whereby they were exempted from 
feudal and military services. Especially in 
the county of Durham, those who held by 
service of defending the corpse of St. Cuth- 
bert. Jacob, Law Dict. : 


HAM. A place of dwelling; a homeclose; a 
little narrow meadow. Blount. A house or 
little village. Cowell. 


HAMA. In old English law. A hook; an en- 
gine with which a house on fire is pulled 
‘down. Yel. 60. 

A piece of land. 


HAMBLING, or HAMELING. In forest law. 
The hoxing or hock-sinewing of dogs; an old 
mode of laming or disabling dogs. Termes de 
la Ley. Expeditation (g: v.). 


HAMEL, HAMELETA, or HAMLETA. °A 
hamlet. 


HAMESECKEN. In Scotch law. The violent 
entering into a man’s house without license or 
against the peace, and the seeking and as- 
saulting him there. Skene de Verb. Sign.; 2 
Forb. Inst. 139. 

The crime of housebreaking or burglary. 4 
Bl. Comm, 223. Spelled, also, “hamesucken.” 


In Hale's Pleas of the Crown it ds said, ‘‘The 
common genus pf offences that comes under the 
name of hamesucken is that which is usually called 
house-breaking; which sometimes comes under the 
common appellation of burglary, whether commit- 
ted in the day or night to the intent to commit fel- 
ony; so that house-breaking of this kind is of two 
natures.” 1 Hale, Pl. Cr. 547; Com. v. Hope, 22 
Pick. (Mass.) 4. 


See also, Hamsocne. 
HAMFARE. (Sax. From ham, a house.) In 
Saxon law. An assault made in a house; a 


breach of the peace in a private house. Cow- 
ell. This word by some is said to signify the 
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freedom of a man’s house. Holthouse. 


also, Hamsocne, 


See, 


HAMLET. A small village; a part or member 
of a vill. It is the diminutive of “ham,” a 
village. Cowell. See Rex v. Morris, 4 Term, 
552., 7 


A “village” or “hamlet” in a rural community 
may be no more than a store, a school, a church, 
and two or three residences. Rantoul Rural High 
School Dist. No. 2, Franklin County, v. Davis, 160 
P. 1008, 1009, 99 Kan. 185 


HAMMA. A close joining to a house; a croft; 
a little meadow. Cowell. 


HAMMER. Metaphborically, a forced sale or 
sale at public auction. “To bring to the ham- 
mer,” to put up for sale at auction. “Sold un- 
der the hammer,” sold by an officer of the law 
or by an auctioneer. 


HAMSOCNE. In Saxon law. The word is 
variously spelled hamsoca, hamsocna, haim- 
suken, hamesaken, hamsocn. The right of se- 
curity and privacy in a man’s house. Du 
Cange. The breach of this privilege by a forc- 
ible entry of a house is breach of the peace. 
Anc. Laws & Inst. of Eng. Gloss.; Du Cange; 
Bracton, lib, 3, tr. 2, c. 2, §3. The right to en- 
tertain jurisdiction of the offence. Spelman; 
Du Cange. Immunity from punishment for 
such offence. Du Cange; Fleta, lib. 1, ce. 47, § 
18. An insult offered in one’s own house fin- 
sultus factus in domo). Brompton, p. 957; 
Du Cange. 

Among the Anglo-Saxons it was breaking 
. into a house; perhaps the time of the day was 
not an element. See 3 Iloldsw. Hist. E. L. 
293; 2 Poll. & Maitl. 492. See, also, Hame- 
secken, 


HANAPER. A bamper or basket in which 
were kept the writs of the court of chancery 
relating to the business of a subject, and their 
returns; 5 & 6 Vict. c. 118; 10 Ric. II. ¢. 1; 3 
Bl. Comm. 49; equivalent to the Roman fis- 
cus, According to others, the fees accruing on 
‘writs, etc., were there kept. Spelman; Du 
Cange. 


HANAPER-OFFICE. An office belonging to 
the common-law jurisdiction of the court of 
chancery, so called because all writs relating 
to the business of a subject, and their returns, 
were formerly kept in a hamper, in hana- 
perio. 5&6 Vict. c. 103. See Yates v. People, 
6 Johns. (N. Y.) 363. 


HAND. A measure of length equal to four 
inches, used in measuring the height of 
horses. ' 

A person’s signature. Salazar v. Taylor, 18 
Colo. 538, 33 Pac: 369; 10 Mod. 103. 

As a part of the body, within the purview 
of Workmen’s Compensation Acts, “hand” des- 
ignates the palm, fingers, and thumb, an or- 
gan primarily of prehension or grasping. 


Lovalo v. Michigan Stamping Co., 202 Mich. - 


85, 167 N. W. 904, 905. But it has elsewhere 
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been said that for the purpose of fixing com- 
pensation, the statute treats all parts below 
the elbow joint as an entirety under the name 
“hand.” Western Const. Co. v. Early, 81 Ind. 
App. 490, 142 N. E. 396. 

~ In the plural, the term may be synonymous 
with “possession”; as, the “hands” of an ex- 
ecutor, garnishee, ete. Brownwood Gas Co. 
v. Belser (Tex. Civ. App.) 257 S. W. 605, 607. 


In Old English ‘Law 

An oath. ' 
For the meaning of the terms “strong 

hand” and “clean hands,” see those titles. 


HAND DOWN. ‘To announce or file an opin- 
ion in a cause. Used originally and properly 
of the opinions of appellate courts transmit- 
ted to the court below; but in later usage the 
term is employed more generally with refer- 
ence to any decision by a court upon a case or 
point reserved for consideration. 


HAND-FASTING. In old English law. 
trothment. 


HAND-GRITH. Peace or protection given 
by the king with his own hand; used in the 
laws of Henry I. Tomlin; Cowell; Moz. & 
W.; Stat. Hen. I. e 13. 


HAND MONEY. Money paid in hand to bind 
a bargain; earnest money, when it is in cash. 


Be- 


HANDBILL. A written or printed notice dis- 
played to inform those concerned of some- 
thing to be done. Kelly v. Board of Trustees 
of Evarts Common Graded School Dist., 162 
Ky. 612, 172 S. W. 1047, 1048; People v. Mc- 
Laughlin, 33 Mise. 691, 68 N. Y. S. 1108. 


HANDBOROW. In Saxon law. A hand 
pledge; a name given to the nine pledges in 
a decennary or friborg; the tenth or chief, be- 
ing called “headborow,” (q. v.). So called as 
being an inferior pledge to the chief. Spel- 
man. 


HANDCUFFS. See Fetters. 


HANDHABEND, or HAND-HABENDE. In 
Saxon law. One having a thing in his hand; 
that is, a thief found having the stolen goods 
in his possession. Jurisdiction to try such 
thief. See Laws of Hen. I. c. 59; Laws of 
Athelstane § 6; Fleta, lib. 1, c. 38, § 1; Britton 
p. 72; Du Cange, Handhabenda. See, also, 
Backberend. 


HANDLE. To deal in, to buy and sell, as 
merchandise. Adams Fish Market v. Sterrett, 
106 Tex. 562, 172 S. W. 1109. To manage or 
operate. The term includes the act of placing 
a truck on a depot platform for the purpose 
of loading. Wells Fargo & Co. v. Lowery 
(Tex. Civ. App.) 197 S. W. 605, 608. 


HANDSALE. Anciently, among all the north- 


ern nations, shaking of hands was held nec- 


essary to bind a bargain,—a custom still re- 
tained in yerbal contracts. A sale thus made | 
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was called “handsale,” (venditio per mutuam 


manum complextonem.) In process of time 
the same word was used to signify the price 

` or earnest which was given immediately after 
the shaking of hands, or instead thereof, 2 
Bl. Comm. 448. 


HAN DSEL. Handsale, or earnest money. 


HANDWRITING. The chirography of a per- 
son; the cast or form of writing peculiar to a 
person, including the size, shape, and style of 
letters, tricks of penmanship, and whatever 
gives individuality to his writing, distinguish- 
ing it from that of other persons. In re Hy- 
land's Will (Sur.) 27 N. Y. S. 963. 

Anything written by hand; an instrument 
written by the hand of a person, or a specimen 
of his writing. 


Handwriting, considered under the law of evi- 
dence, includes not only the ordinary writing of 
one able to write, but also writing done in a dis- 
guised hand, or in cipher, and a mark made by one 
able or unable to write. 9 Amer, & Eng. Enc. Law, 
264. See Com, v. Webster, 5 Cush. (Mass.) 301, 52 
Am. Dec, TLL 

Typewriting is not “handwriting” within a stat- 
ute allowing experts’ opinions as to who executed 
a writing. Wolf v. Gall, 176 Cal, 787, 169 P. 1017, 
1019, 


HANDY MAN. A man of all work. Sover- 
eign Camp, W. O. W., v. Craft, 208 Ala. 467, 
94 So. 831, 834. 


HANG. In old practice. To remain unde- 
termined. “It has hung long enough; it is 
time it were made an end of.” Holt, ©. J., 1 
Show. 77. 


Thus, the present participle means pending; 
during the pendency. “If the tenant alien, 
hanging the precipe.’ Co. Litt. 266a. Re 
maining undetermined. 1 Show. 77. 


HANGED, DRAWN AND QUARTERED. A 
method of executing traitors in England, said 
to have been introduced in 1241. The traitor 
was carried on a sled, or hurdle to the gal- 
lows (formerly dragged there tied to the tail 
of a horse); hanged tiil half dead and then 
cut down; his entrails cut out and burnt; 
his head cut off and his body to be divided 
into quarters, which, with his head, were 
hung in some public place. In practice the 
executioner usually cut out the heart and 
held it up to view. See Andrews, Old Time 
Punishments; 1 Eng. Rep. &7. 


HANGING. In criminal law. Suspension by 
the neck; the mode of capital punishment 
used in England from time immemorial, and 
generally adopted in the United States, 4 
Bl. Comm. 403. 


HANGING IN CHAINS. In atrocious cases 
it was at one time usual, in England, for the 
court to direct a murderer, after execution, 
to be hanged upon a gibbet in chains near thé 
place where the murder was committed, a 
practice quite contrary to the Mogaic law. 
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(Deut. xxi. 23.) Its legality was. declared 
by acts in 1751 and-1828, Abolished by 4 & 5 
Wm. IV, e 26. Wharton. 


HANGING PAPER. Ordinarily, paper for 
hanging or hangings, or paper which hangs. 
Within the meaning of the Tariff Act (9 US 
CA § 121), paper used for covering walls, 
ceiling, ete, whether such paper is tinted 
or decorative or not ;—a more inclusive term 
than “paper hangings,” meaning tinted or 
decorative paper used for the purpose men- 
tioned. Downing & Co. v. U. S. 12 Ct. Cust. 
App. 451, 454. 


Merchandise known as grass cloth, made by past- 
ing a fabric of weed bark sewed with cotton thread 
on a paper backing and dyeing the surface, import- 
ed to be used as wall hangings, is dutlable as dyed 
hanging paper, Downing & Co, v. U. S., 12 Ct. Cust. 
App. 451. 


HANGMAN.. An executioner... One who exe- 
cutes condemned criminals by hanging. 


HANGWITE. In Saxon law. A fine for il- 
legal hanging of a thief, or for allowing him 


to escape. Immunity from such fine. Du 
Cange. 
HANIG. Some customary labor to be per- 


formed. Holthouse. 


HANSE. An alliance or confederation among 
merchants or cities, for the good ordering 
and protection of the commerce of its mem- 
bers. An imposition upon merchandise. Du 
Cange. 

-—Hanse towns. The collective name of cer- 
tain German cities, including Liibeck, Ham- 
burg, and Bremen, which formed an alliance 
for the mutual protection and furtherance of 
their commercial interests, in the twelfth cen- 
tury. The powerful confederacy thus formed 
was called the “Hanseatic League.” ‘The 
league framed and promulgated a code of 
maritime law, which was known as the “Laws 
of the Hanse Towns,” or Jus Hanseaticum 
Moaritimum. ` 


—Hanse towns, laws of the. The maritime or- 
dinances of the Hanseatic towns, first pub- 
lished in German at Lübeck, in 1597, and in 
May, 1614, revised and enlarged, 


—Hanseatic. Pertaining to a hanse or com- 
mercial alliance; but, generally, the union of 
the, Hanse towns is the one referred to, as in 
the expression the “Hanseatic League.” The 
years 1356 to 1377 marked the zenith of the 
league's power. The league gradually de- 
clined till, in 1669, the last general assembly 
was held and Liibeck, Hamburg and Bremen 
were left alone to preserve the name and 
small inheritance of the “Hansa.” 


HANSGRAVE. The chief of a company; the 
head man of a corporation, : 
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HANTELOD, or HANTELODE. In old 
European law. An arrest, or attachment. 
Spelman; Du Cange; Toml.; Holthouse. 


HAP. To catch. Thus, “hap the rent,” “hap 
the deed-poll,” were formerly used. 


HAPPINESS. Comfort, consolation, content- 
ment, ease, enjoyment, pleasure, satisfaction, 
National Surety Co. v. Jarrett, 95 W. Va. 420, 
121 S. E. 291, 295. The constitutional right of 
men to pursue their “happiness” means the 
right to pursue any lawful business or voca- 
tion, in any manner not inconsistent with the 
equal rights of others, which may increase 
their prosperity, or develop their faculties, 


so as to give to them their highest enjoyment. . 


Butchers’ Union Co. v. Crescent City Co., 4 
S. Ct. 652, 111 U. S. 757, 28 L. Ed. 585; 1 Bl. 
Comm, 41. And see English v. English, 32 
N. J. Eq. 750. 


HAQUE. In old statutes. A hand-gun, about 
three-quarters of a yard long. 


HARACIUM. 
horses and mares kept for breed; 
Spelman. 


In old English law. A race of 
a stud. 


HARBINGER. In England, an officer of the 
royal household. 


HARBOR, v. To receive clandestinely and 
without lawful authority a person for the 
purpose of so concealing him that another 
having a right to the lawful custody of such 
person shall be deprived of the same. Jones 
v. Van Zandt, 5 How. 215, 227, 12 L., Ed. 122, 
For example, the harboring of a wife or an 
apprentice in order to deprive the husband 
or the master of them; or, in a less technical 
sense, it is the reception of persons improper- 
ly. Poll. Torts 275; Wood v. Gale, 10 N. H. 
217, 34 Am. Dec. 150; Eells v. People, 4 Scam. 
(IL.) 498. It may be aptly used to describe 
the furnishing of shelter, lodging, or food 
clandestinely or with concealment, and under 
certain circumstances, may be equally appli- 
eable to those acts divested of any accom- 
panying secrecy. U. S. v. Grant (0. C.) 55 F. 
415. 


A distinction has been taken, in some decisions, 
between “harbor” and “conceal.” A person may be 
convicted of harboring a slave, although he may 
nat have concealed her. McElhaney v. State, 24 
Ala. 71. 

As used in U. S. Criminal Code, § 42 (18 USCA $ 
94), providing for the punishment of one who shalt 
harbor, conceal, protect, or assist any soldier who 
has deserted from service, ‘harbor’ means to lodge, 
to care for, after secreting the deserter. Firpo v. 
United States (C. ©. A.) 261 F. 850, 853. 

Under Pen. Code Utah, § 4075, providing that per- 
sons who, after knowledge that a felony has been 
committed, harbor or protect the person charged 
therewith or convicted thereof, are accessories, the 
words “harbor and protect” imply More than mere 
withholding of knowledge as to the whereabouts of 
the party charged, and necessarily contemplate 
some affirmative act or acta of concealment or as- 
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sistance rendered to the principal personally. Ex 
parte Overfield, 39 Nev. 30, 152 P. 568. 

To “harbor” a dog involves the idea of protec- 
tion, and of treating it as living at one’s house, and 
undertaking to control its actions. Hagenau v. Mil- 
lard, 182 Wis. 544, 195 N. W. 718, 719. See, also, 
Markwood v. McBroom, 110 Wash. 208, 188 P. 621, 
522. 


HARBOR, n. A haven, or a space of deep 
water so sheltered by the adjacent land as to 
afford a safe anchorage for ships. Rowe v. 
Smith, 51 Conn. 271, 50 Am. Rep. 16; The 
Aurania (D. C.) 29 F. 108; People v. Kirsch, 
67 Mich. 539, 35 N. W. 157; The Cuzco (D. C.) 
225 F. 169, 176. A port or haven for ships; 
a sheltered place, natural or artificial, on the 
coast of a sea, lake, or other body of water. 
State v. Savidge, 95 Wash. 240, 163 P. 738, 
740, 


“Port” is a word of larger import than “harbor,” 
since it implies the presence of wharves, or at any 
rate the means and opportunity of receiving and 
discharging cargo. See 7 M. & G. 870; Martin v. 
Hilton, 9 Mete. (Mass.) 871; 2 B. & Ald. 460. Thus, 
we have the “said harbor, basin, and docks of the 
port of Hull.” 2 B. & Ald. 60. But they are gen- 
erally used as synonymous. Webster, Dict. 


HARBOR AUTHORITY. In England a har- 
bor authority is a body of persons, corporate 
or unincorporate, being proprietors of, or in- 
trusted with the duty of constructing, improv- 
ing, managing, or lighting, any harbor. St. 
24 & 25 Viet. e. 47. 


HARBOR LINE. A line marking the bound- 
ary of a certain part of a public water which 
is reserved for a harbor. Engs v. Peckham, 
11 R. I. 224. The line béyond which wharves 
and other structures cannot be extended. 
Garrison v. Greenleaf Johnson Lumber Co. 
(C. ©. A.) 215 F. 576, 579. 


HARD. As applied to liquors, rough; acid; 
sour. In re Stiller, 175 App. Div. 211, 161 N. 
Y. S. 594, 597. 


HARD CASES. A phrase used to indicate 
decisions which, to meet a case of hardship 
to a party, are not entirely consonant with 
the true principle of the law. It is said of 
such: Hard cases make bad law. Hard cas- 
es must not make bad equity any more than 
bad law; Moore v. Pierson, 6 Iowa, 279, 71 
Am. Dec. 409. 


Hard cases are the quicksands of the law. 
Metropolitan Nat. Bank v. Campbell Commis- 
sion Co, (C. C.) 77 F. 705, 


Hard cases make had law. 


HARD CIDER. Cider which has lost. its 
sweetness from fermentation—fermented ci- 
der possessing a stimulating and intoxicating 
effect, due to its acquisition of a substantial 
and potent alcoholic content, through fer- 
mentation, United States v. Dodson (D. C.) 
268 F. 397, 403; Monroe Cider Vinegar & 
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Fruit Co. v. Riordan (D. C.) 274 F. 736, 787; 
s. c. (C, C. A.) 280 F. 624, 626; People v. 
Emmons, 178 Mich. 126, 144 N. W. 479, 481, 
Ann. Cas. 1915D, 425. 


HARD LABOR. A punishment, additional to 
mere imprisonment, sometimes imposed upon 
convicts sentenced to a penitentiary. But the 
labor is not; as a rule, any harder than ordi- 
nary mechanical labor. Brown v. State, 74 
Ala. 483; Thompson v. State, 19 Ala. App. 
328, 97 So. 258, 260. Compulsory labor. In 
re Danton, 108 Kan. 451, 195 P. 981, 983; 
Ex parte Brede (D. O.) 279 F. 147, 150. 


HARD MONEY. Lawful coined money. Hen- 
ry v. Bank of Salina, 5 Hill (N. Y.) 523, 536. 


HARD OF HEARING. A relative term, ap- 
plied to one that cannot hear as well as one 
possessing normal faculties of hearing or 
does not hear as well as the average person. 
Sharps v. Jones, 100 :W. Va. 662, 181 8. EB. 
463, 464. 


HARDHEIDIS. In old Scotch law. Lions; 
coins formerly of the value of three half- 
pence. 1 Pite. Crim, Tr. pt. 1, p. 64, note. 


HARDPAN. Any earth not popularly recog- 
nized as rock through which it is hard to dig 
or to make excavation of any sort. It may 
be: (1) Semiindurated clay, with or without 
admixture of stony matter; (2) cemented 
gravel; or (3) clay, with or without admix- 
ture of stony matter, which is very tough be- 
cause of its strong cohesion. Baker v. Mult- 
nomah County, 118 Or, 143, 246 P. 352, 355. 
See, also, Sweeney v. Jackson County, 93 Or. 
96, 178 P. 365, 376. 


HARDSHIP. The severity with which a pro- 
posed construction of the law would bear 
upon a particular case, founding, sometimes, 
an argument against such construction, which 
is otherwise termed the “argument ab in- 
convenienti” See Hard Cases. 


HARIOT. The same as heriot (g. v.) Cowell; 
Termes de la Ley. Sometimes spelled Har- 
riott. Wms. Seis, 203, 


HARMFUL or HARMLESS ERROR. 
Error. 


HARMONIC PLANE. The zero adopted by 
the United States Coast and Geodetic Survey 
of the Department of Commerce upon which 
its tidal tables, charts, and maps are based. 
It is an arbitrary plane, and, in Puget Sound, 
is the lowest plane of the tide recognized by 
that department. State v. Scott, 89 Wash. 
63, 154 P. 165, 168. 


See 


HARMONIZE. Though not strictly synony- 
mous with the word “reconcile,” it is not 
improperly used by a court in instructing the 
jury that it is their duty to “harmonize” con- 
flicting evidence if possible. Holdridge v. 
Lee, 3 8. D. 134, 52 N. W. 265. 


HARVESTING EXPENSES 


HARMONY. The phrase “in harmony with” 
is synonymous with “in agreement, conform- 
ity, or accordance with.” Brown Real Estate 
Co. v. Lancaster County, 110 Neb. 665, 194 
N. W. 897, 898. 


HARNASCA. In old European law. The de 
fensive armor of a man; harness. . Spelman. 


HARNESS. The defensive armor of a sol- 

dier or knight. All warlike instruments. In 

modern poetical sense, a suit of armor. 

Sometimes, the trappings of a war-horse. 
The tackle or furniture of a ship. 


HARO, HARRON. Fr. In Norman and early 
English law. An outery, or hue and cry after 
felons and malefactors. Cowell. The orig- 
inal of the clamour de haro comes from the 
Normans, Moz. & W. 


HARRIOTT. The old form of “heriot,” (g. v.) 
Williams, Seis. 208. 


HART. A stag or male deer of the forest five 
years old complete. 


HARTER ACT. A name commonly applied to 
the act of congress of February 138, 1898, c. 
105. It provides (§ 1) that agreements in 
a bill of lading relieving the owner, etc., of 
a vessel sailing between the United States 
and foreign ports, from liability for negli- 
gence or fault in proper loading, storage, 
custody, care, or delivery of merchandise, are 
void (46 USCA § 190); (§ 2) that no bill of 
lading shall contain any agreement whereby 
the obligations of the owner to exercise due 
diligence, properly equip, man, provision and 
outfit a vessel and make it seaworthy, and 
whereby the obligations of the master, ete., 
carefully te handle, store, care for and de- 
liver the cargo, are in any way lessened, weak- 
ened or avoided (46 USCA § 191); (§ 3) that if 
the owner shall exercise due diligence to 
make such vessel in all respects seaworthy 
and properly manned, equipped and supplied, 
neither the vessel nor her owners, etc., shall 
be liable for loss resulting from faults or 
errors in navigation or management, nor for 
losses arising from dangers of the sea, acts of 
God, or public enemies, or the inherent defect 
of the thing carried, or insufficiency of pack- 
age, or seizure under legal process, or any act 
or omission of the shipper of the goods, or 
from saving or attempting to save life at sea, 
or deviation in rendering such service (46 
USCA § 192). 


HARVESTING. The gathering of crops of 
any kind. Cook v. Massey, 38 Idaho, 264, 220 
P. 1088, 1091. 


HARVESTING EXPENSES. As used in a 
note given in payment of the purchase price 
of an interest in a growing crop, containing 
a condition that the payee should look for 
payment solely to the proceeds of the crop 
after all harvesting expenses shall have been 
fully paid, the term “harvesting expenses” is 
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not limited to expenses incurred in the cut- 
ting and threshing of the crop, but includes 
expenses for repairs of machinery used in 
harvesting the crop, the rent of live stock, im- 
plements, and the cost of labor. Betts v. Or- 
ton, 34 Cal. App. 897, 167 P. 1147, 1148, 


HASP AND STAPLE. Im old Scotch law. 
The form of entering an heir in a subject situ- 
ated within a royal borough. It consisted of 
the heir’s taking hold of the hasp and stable 
of the door, (which was the symbol of posses- 
Sion,) with other formalities. Bell; Burrill. 
A mode of entry in Scotland by which a bailee 
declared a person heir on evidence brought 
before himself, at the same time delivering 
the property over to him by the hasp and 
staple of the door. Bell; Ersk. Pr. 433. 


HASPA. In old English law. The hasp of a 
door; by which livery of seisin might ancient- 
ly be made, where there was a house on the 
premises, 


HASTA. Lat. A spear. In the Roman law, 
a spear was the sign of a public sale of goods 
or sale by auction. Hence the phrase “haste 


subjicere” (to put under the spear} meant to 


put up at auction. Calvin. 


In Feudal Law 


A spear. The symbol used in making in- 
vestiture of a fief. Feud. lib. 2, tit. 2. 


HAT MONEY. In maritime law. Primage; 
a small duty paid to the captain and mariners 
of a ship. 


HATCH. A nautical term, generally signify- 
ing an opening in the deck of a ship. State v. 
Armstrong, 97 Neb. 343, 149 N. W. T86, 788, 
Ann. Cas. 1917A, 554. 


HATCHWAY. Specifically, an opening in the 
deck of a boat; hence any similar opening, as 
in a floor or sidewalk; a trapdoor. Kelly v. 
Theo. Hamm Brewing Co., 140 Minn. 371, 168 
N. W. 181, 132. The term is inapplicable to 
the head of a stairway; Peterson v. Shapiro, 
171 Minn. 408, 214 N. W. 269, 270; or to base- 


ment ways; State v. Armstrong, 97 Neb. 343, ` 


149 N. W. 786, 788, Ann. Cas. 1917A, 554. 


HAUBER. 
on, 


O. Fr. A high lord; a great bar- 
Spelman. 

HAUGH, HOUGH, or HOWGH. Low-lying 
rich lands, lands which are occasionally over- 
flowed. Encyc. Dict. A green plot in a yal- 
ley. 


HAUL. The use of this word, instead of the 
statutory word “carry,” in an. indictment 
charging that the defendant “did feloniously 
` steal, take, and haul away” certain person- 
alty, will not render the indictment bad, the 
words being in one sense equivalent. Spit- 
torff v: State, 108: Ind. 171, 8 N. E. 911. 
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HAUR. In old English law. Hatred. Used 
in the laws of William the Conqueror. TomL; 
Leg. Wm. I. c. 16; Blount. 


HAUSTUS. Lat. In the civil law. A species 
of servitude, consisting in the right to draw 
water from another’s well or spring, in which 
the iter, (right of way to the well or spring,) 
so far as it is necessary, is tacitly included. 
Dig. 8, 3,1; Mackeld. Rom. Law, §318; Fleta, 
l. 4, ce. 27, § 9. 


HAUT CHEMIN. L Fr. 
M. 4 Hen. VI. 4. 


HAUT ESTRET.. L. Fr. High street; high- 
way. Yearb. P. 11 Hen. VI. 2. . 


Highway. Yearb.- 


HAUTHONER. In old English law. A man 
armed with a coat of mail. Jacob. 
HAVE. Lat. A form of the salutatory ex- 


n 


pression “Ave, used in the titles of some of 
the constitutions of the Theodosian and Jus- 
tinian Codes, See Cod. T7, 62,.9; Id. 9, 2, 
11. 


HAVE. To keep. Stewart v. Commonwealth, 
208 Ky. 174, 270 S. W. 718; State v. Harwi, 
117 Kan. 74, 230 P. 381, 832. To bear (chil- 
dren}. Nickerson v. Hoover, 70 Ind. App. 343, 
115 N. E. 588, 593. To hold in possession, 
or own. Smith v. State, 169 Ark. 913, 277 
S. W. 530, 582; Chicago Home for Girls v. 
Carr, 300 Ill. 478, 188 N. E. 344, 346. To 
possess corporally. Walker v. Trollinger, 192 
N. C. 744, 185 S. E. 871, 873. 


“No one, at common law, was said to have or to 
be in possession of land, unless it were conveyed 
to him by the livery of seisin, which gave him the 
corporal investiture and bodily occupation there- 
of.” Bl. Law Tracts, 113. 


HAVE AND HOLD. A common phrase in con- 
veyancing, derived from the kabendum. et 
tenendum of the old common law. See Haben- 
dum et Tenendum. 


HAVEN. A place of a large receipt and safe 
riding of ships, so situate and secured by the 
land circumjacent that the vessels thereby 
ride and anchor safely, and are protected by 
the adjacent land from dangerous cr violent 
winds; as Milford Haven, Plymouth Haven, 
and the like. Hale de Jure Mar. par. 2, ¢. 2; 
The Cuzco (D. C.) 225 F. 169, 176; 15 East 
304, 305. And see Lowndes v. Board of Trus- 
tees, 153 U. S. 1, 14 S: Ct. 758, 38 L. Ed. 615; 
De Longuemere v. New York Ins. Co., 10 
Johns. (N. Y.) 125(a); De Lovio v. Boit, 7 Fed. 
Cas, 429. 


HAW. A small parcel of land so called in 
Kent; houses. Co. Litt. 5; Cowell. 


HAWBERK, or HAWBERT. A coat or shirt 
of maif; hence, derivatively (in feudal law) 
one who held a flef-on the duty or service of 
providing himself: with such armor and stand- 
ing ready, thus equipped, for military service 
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when called on. Wharton. See Fief d’Hau- 
bert. 


HAWGH, HOWGH. In old English law. A 
valley. Co. Litt. 5b. 


HAWKER. A trader who goes from place 
to place, or along the streets of a town, sell- 
ing the goods which he earries with him. See 
Hawking. 


It is perhaps not essential to the idea, but is gen- 
erally understood from the word, that a hawker 
is to be one who not only carries goods for sale, 
but seeks for purchasers, either by outery, which 
some lexicographers conceive as intimated by the 
derivation of the word, or by attracting notice and 
attention to them, as goods for sale, by an actual 
exhibition or exposure of them, by placards or la- 


bels, or by a conventional signal, like the sound ` 


of a horn for the sale of fish, Com, v. Ober, 12 Cush. 
(Mass.) 495. And see Graffty v. Rushville, 107 Ind. 
502, 8 N. E. 609, 57 Am Rep. 128; Clements v. Cas- 
per, 4 Wyo. 4%, 35 P. 472; Hall v. State, 39 Fila. 
637, 28 South. 119; Pevey v. Greenberg, 101 N. J. 
Law, 435, 128 A. 865, 866, 

One who goes about a village carrying samples 
and taking orders for a non-resident firm is not 
a hawker or peddler. Village of Cerro Gordo v. 
Rawlings, 135 Ill. 36, 25 N. E. 1006. 


HAWKING. ‘The act of offering goods for 


sale on the streets by outcry or by attracting 


the attention of persons by exposing goods 
in a public place, or by placards, labels, or 
signals, Pastorino v. City of Detroit, 182 
Mich. 5, 148 N. W. 231, 235, Ann. Cas. 1916D, 
768. ; 


The business of peddling is distinct from that of 
a manufacturer selling his own products, and those 
who raise or produce what they sell, such as farm- 
ers and butchers, are not peddlers. Ex parte Hogg, 
70 Tex. Cr. R. 161, 156 S, W. 931, 932, The occupa- 
tion of a dairyman, going about delivering the miik 
from his farm to his regular customers according 
to their previous orders, is not, within the ordinary 
meaning of the term, peddling or hawking. State 
ex rel. Brittain v. Hayes, 143 La. 39, 78 So. 143, 144. 


HAY. This term, as used in a statute, does 
not apply to the stalks, stems, and other resi- 
due, left after bean plants have been threshed 
and the bean kernel or seeds removed. State 
v. Choate, 41 Idaho, 251, 238 P. 538, 540. 


HAY IN STACK. A stack of hay, grain, 
straw, or the like is a large quantity thereof 
ecllected and. usually built up in layers in 
conical, oblong, or rectangular form to a point 
or ridge at the top so that it will be preserved 
against the inclemencies of the weather, and 
a policy covering “hay in stack” does not cov- 
er hay in the mow of a barn. Murphy v. 
Continental Ins. Co., 178 Iowa, 375, 157 N. W. 
855, 856, L. R. A. 1917B, 934. 


HAY-BOTE. Another name for “hedge-bote,” 
being one of the estovers allowed to a tenant 
for life or years, namely, material for re- 
pairing the necessary hedges or fences of his 
grounds, or for making necessary farming 


HAZARDOUS 
utensils. 2 Bl. Comm. 35; 1 Washb. Real 
Prop. 129. 

HAYWARD. In old English law. An officer 


appointed in the lord’s court to keep a com- 
mon herd of cattle of a town; so called be- 
cause he was to see that they did not break 
or injure the hedges of inclosed grounds. His 
duty was also to impound trespassing cattle, 
and to guard against pound-breaches, Kitch. 
46; Cowell. Adams v. Nichols, 1 Aikens (Vt.) 
319. 


HAZAR-ZAMIN. A bail or surety for the 
personal attendance of another. Moz. & W. 


HAZARD. 


In Old English Law 


An unlawful game at dice, those who play 
at it being called “hazardors.” Jacob. 


In Modern Law 


Any game of chance or wagering. Cheek 
v. Com., 100 Ky. 1, 37 S. W. 152; Graves v. 
Ford, 3 B. Mon. (Ky.) 118; Somers y. State, 
5 Sneed (Tenn.) 438. 

A risk or peril, assumed or involved, wheth- 
er in connection with contract relation, per- 
sonal relation, or golf or gambling. State v. 
Hagan, 44 N. D. 306, 175 N. W. 372, 377. 


In Insurance Law 


The. risk, danger, or probability that the 
event insured against may happen, varying 
with the circumstances of the particular case. 
See State Ins. Co. v. Taylor, 14 Colo, 499, 24 
P. 333, 20 Am. St. Rep. 281. 


in General 


—Moral hazard. In fire insurance. The risk 
or danger of the destruction of the insured 
property by fire, as measured by the charac- 
ter and interest of the insured owner, his hab- 
its as a prudent and careful man or the re- 
verse, his known integrity or his bad reputa- 
tion, and the amount of loss he would suffer 
by the destruction of the property or the gain 
he would make by suffering it to burn and col- 
lecting the insurance. See Syndicate Ins. Co. 
v. Bohn, 65 F. 170, 12 C. C. A. 581, 27 L. R. 


©- A, 614; Davenport v. Firemen’s Ins. Co. of 


Newark, N. J, 47 S. D. 426, 199 N. W. 203, . 
205. 


HAZARDOR. In old English law. One who 
played at a hazard, i. ¢, an unlawful game 
of dice. Jacob. 


HAZARDOUS. Exposed to or involving dan- 
ger; perilous; risky. 


The terms “hazardous,” “‘extra-hazardous,” ‘“spe- 
cially hazardous,” and “not hazardous” are well- 
understood technical terms in the business of insur- 
ance, having distinct and separate meanings. Al- 
though what goods are included in each designa- 
tion may not be so known as to dispense with ac- 
tual proof, the terms themselves are distinct and 
known to be so, Russell v. Insurance Co., 50 Minn. 


HAZARDOUS CONTRACT 


409, 52 N. W. 906; Pindar v. Insurance Co., 38 N. 
Y. 365. 


HAZARDOUS CONTRACT. See Contract. 


HAZARDOUS INSURANCE. Insurance ef; 
fected on property which is in unusual or 
peculiar danger of destruction by fire, or on 
the life of a man whose occupation exposes 
him to special or unusual perils. 


HAZARDOUS NEGLIGENCE. 
gence. 


See Negli- 


HE. Properly a pronoun of the masculine 
gender, but commonly construed in statutes to 
include both sexes as well as corporations. 
Dickson v. Strickland, 114 Tex. 176, 265 S. W. 
1012, 1021. The use of this pronoun in a writ- 
ten instrument, in referring to a person whose 
Christian name is designated therein by a 
mere inital, is not conclusive that the person 
referred to is a male; Hightower v. State, 
14 Ga. App. 246, 80 S. E. 684, 685; it may be 
shown by parol that the person intended is a 
female; 
Cal, 38. Its use in an indictment, referring to 
a named individual, was held to obviate any 
necessity for averring that such individual 
was a human being. Woods v. Common- 
wealth, 140 Va. 491, 124 S. B. 458, 459. 


He who comes into a court of equity must come 
with clean hands. 


He who has committed iniquity shail not have 
equity. Francis, Max. 


He who is silent when conscience requires him to 
speak shall be debarred from speaking when 
conscience requires him to be silent. 


He who seeks equity must do equity. It is in 
pursuance of this maxim that equity enforces 
the right of the wife’s equity to a settlement. 
Snell, Eq. (6th Ed.) 374. See Drake v. Sher- 
man, 67 Ill. App. 440. 


He who will have equity done to him must do 
equity to the same person. 4 Bouv. Inst. 3723. 


. HEAD. Chief; leading; principal; the up- 
per part or principal source of a stream. 

The principal person or chief of any organ- 
ization, corporation, or firm. 


HEAD MONEY. A sum of money reckoned 
at a fixed amount for each head (person) in a 
designated class. Particularly (1) a capita- 
tion or poll tax. (2) A bounty offered by the 
laws of the United States for each person on 
board an enemy’s ship or vessel, at the com- 
mencement of a naval engagement, which 
shall be sunk or destroyed by a ship or vessel 
of the United States of equal or inferior 
force, the same to be divided among the offi- 
cers and crew in the same manner as prize 
money. In re Farragut, 7 D.C. 97. A similar 
reward is offered by the British statutes. 
(8) The tax or duty imposed by act of con- 
gress of Aug. 3, 1882, on owners of steam- 


-C.) 235 F. 


Berniaud v. Beecher, 11 P. 802, 71 
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ships and sailing vessels for every immigrant 
brought into the United States. Head Money 
Cases, 112 U. S. 580, 5 Sup. Ct. 247, 28 L. Ed. 
788. (4) A bounty or reward paid to one who 
pursues and kills a bandit or outlaw and 
produces his head as evidence; the offer of 
such a reward being popularly called “putting 
a price on his head.” 


HEAD OF A FAMILY. A term used in home- 
stead and exemption laws to designate a per- 
son who maintains a family; a householder. 
Not necessarily a husband or father, but any 
person who has charge of, supervises, and 
manages the affairs of the household or the 
collective body of persons residing together 
and constituting the family. In re Opava (D. 
779, T50; Armstrong-McClenahan 
Co. v. Rhoads, 180 Iowa, 710, 163 N. W. 356, 
357; Somers v. Somers, 34 S. D. 594, 149 N. 
W. 558, 560; Talamantes v. Flores (Tex. Civ. 
App.) 280 S. W. 791, 792: In re Adelberger 
(D. C.) 280 F, 405, 406; Lakas v. Archambault, 
88 Cal. App. 365, 176 P. 180, 182; Morley v. 
Morley, 181 Wash. 540, 230 P. 645, 646; 
Gammon v. McDowell, 317 Mo. 1836, 298 S. 
W. 34, 37; Duncan v. Frank, 8 Mo. App. 2895. 
Jarboe v. Jarboe, 106 Mo. App. 459, 79 S. W. 
1163; Whalen v. Cadman, 11 Iowa, 227; 
Brokaw v. Ogle, 170 Ill. 115, 48 N. E. 394; 
Bennett v. Georgia Trust Co., 106 Ga. 578, 
32 S. E. 625. The term may thus include an 
abandoned wife maintaining minor children; 
Mennell v. Wells, 51 Mont. 141, 149 P. 954, 
955; Jetton Lumber Co. v. Hall, 67 Fla. 61, 
64 So. 440, 442, 51 L. R. A. (N. S.) 1121; and 
also a widow; Wilkey v. Wilkey, 130 Tenn. 
430, 171 S. W. 78; American Nat. Bank of 
Alamosa, Colo., v. Wetherell, 198 Iowa, 648, 
200 N. W. 221, 222; Burrell Tp. v. Pittsburg 
Guardians of Poor, 62 Pa. 475, 1 Am. Rep. 
441, 


To constitute a “head of a family” there must ba 
at least two persons who live together in the re- 
lation of one family, and one of them must be “the 
head” of that “family.” ` Johus vy. Bowden, 68 Fla. 
$2, 66 So. 155, 159. 

To be the head of a family, one must either have 
a responsibility (i. e., at least a natural or moral 
obligation) to support, or have parental authority 
over, another member of the family. Whyte v. 


‘Grant, 142 La. 822, 77 So. 643. 


To constitute one the “head of a family” so as 
to be entitled to a homestead exemption, there must 
be others than himself, who with him form the fam- 
ily and are legally dependent upon him, and whom 
he is legally obliged to care for. Union Trust Co. 
v. Cox, 55 Okl. 68, 155 P. 206, 209, L- R. A. 1917C, 356; 
In re Stearns (D. C.) 284 F. 578; Peerless Pacific 
Co. v. Burckhard, 90 Wash. 221, 155 P. 1037, 1038, 
L. R. A. 1917C, 358, Ann. Cas. 1918B, 247; John E. 
Morrison & Co. v. Murf (Tex. Civ. App.) 212 S. W. 
212, 214; In re Bordelon (D. C.} 2 F.(2d) 164; Ap- 
peal of Brookland Bank, 112 8. C. 400, 100 S. E. 156 
(but see In re Taylor (D, C.) 282 F., 315, 316). 


HEAD OF CREEK. This term means the 
source of the longest branch, unless general 
reputation has. given the appellation to an- 
other, Davis v.. Bryant, 2 Bibb, (Ky.) 110. 
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HEAD OF DEPARTMENT. In the constitu- 
tion and laws of the United States, the heads 
of departments are the officers at the head 
of the great executive departments of govern- 
ment (commonly called “the cabinet”) such 
as the secretary of state, secretary of the in- 
terior, attorney general, postmaster general, 
and so on, not including heads of bureaus. 
U. S. v. Mouatt, 124 U. S. 308, 8 Sup. Ct. 505, 
31 L. Ed. 468; U. S. v. Germaine, 99 U. S. 
511, 25 L. Ed. 482; Burnap v. U. S., 252 U. 
8. 512, 40 S. Ct. 374, 64 L. Ed. 692. 


HEAD OF STREAM. The highest point on 
the stream which furnishes a continuous 
stream of water, not necessarily the longest 
fork or prong. Uhl v. Reynolds, 64 S. W. 498, 
23 Ky. Law Rep. 759; State v. Coleman, 13 
N. J. Law, 104. 


HEAD OF WATER. In hydraulic engineer- 
ing, mining, etc., the effective force of a body 
or volume of water, expressed in terms of the 
vertical distance from the level of the water 
in the pond, reservoir, dam, or other source 
of supply, to the point where it is to be me- 
chanically applied, or expressed in terms of 
the pressure of the water per square inch at 
the latter point. See Shearer v. Middleton, 
88 Mich. 621, 50 N. W. 737; Cargill v. Thomp- 
Son, 57 Minn, 534, 59 N. W. 638. 


HEADBOROUGH. In Saxon law. The head 
or chief officer of a borough; chief of the 
frankpledge tithing or decennary. This office 
was afterwards, when the petty constableship 
was created, united with that office. 


HEAD-COURTS. Certain tribunals in Scot- 
land, abolished by 20 Geo. II. « 50. Ersk. 
1, 4, 5. 


HEADERS. In mining, a “cap” is a square 
piece of plank or block wedged between the 
top of posts and the roof to better hold the 
roof, aud “headers” are longer pieces of plank 
supported by a prop at each end and support- 
ing a larger area of the roof with fewer posts. 
Big Branch Coal Co. v. Wrenchie, 160 Ky. 
668, 170 S. W. 14, 16. 


HEADLAND. In old English law. A nar- 
row piece of unplowed land left at the end 
of a plowed field for the turning of the plow. 
Called, also, “butt.” 2 Leon. 70, case 93; 1 
Litt. 13. 


HEAD-NOTE. A syllabus to a reported case; 
a summary of the points decided in the case, 
which is placed at the head or beginning of 
the report. 


HEAD-PENCE. An exaction of 40d. or more, 
collected by the sheriff. of Northumberland 
from the people of that county twice in every 
seven years, without account to the king. 
Abolished by 23 Hen. VI. e. 6, in 1444. Cowell. 


HEADRIGHT CERTIFICATE. In the laws 
of the republic of Texas, a certificate issued 
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under authority of an act of 1839, which pro- 
vided that every person immigrating to the 
republic between October 1, 1837, and Janu- 
ary 1, 1840, who was the head of a family 
and actually resided within the government 
with his or her family should be entitled to 
a grant of 640 acres of land, to be held under 
such a certificate for three years, and then 
conveyed by absolute deed to the settler, if 
in the mean time he had resided permanent- 
ly within the republic and performed all the 
duties required of citizens. Cannon v. 
Vaughan, 12 Tex. 401; Turner y. Hart, 10 
Tex. 441. 


HEAD-SILVER. A name sometimes given to 
a Common Fine (g. v.). By a payment of a 
certain sum of money to the lord, litigants 
might try their suits nearer home. Blount. 


HEAFODWEARD. In old English law. One 
of the services to be rendered by a thane, or 
a geneath or villein, the precise nature of 
which is unknown. Anc. Eng. Inst. 


HEALER. One who heals or cures; specifi- 
cally, one who professes to cure bodily dis- 
eases without medicine or any material 
means, according to the tenets and practices 
of so-called “Christian Science,” whose be- 
liefs and practices, being founded on their 
religious convictions, are not per se proof of 
insanity. In re Brush’s Will, 35 Mise. 689, 
72 N. X. S. 425. 


HEALGEMOTE. 
baron; 
(q. v.). 


In Saxon law. A court- 
an ecclesiastical court; Haligemot 


HEALING ACT. Another name for a cura- 
tive act or statute. See Lockhart v. Troy, 
48 Ala. 584, ` 


HEALSFANG. In Saxon law. A sort of pil- 
lory, by which the head of the culprit was 
eaught between two boards, as feet are caught 
in a pair of stocks. Cowell. It was very 
early disused, no mention of it occurring in 
the laws of the Saxon kings. Anc., Laws & 
Inst. of Eng. Gloss.; Spelman, Gloss. 


HEALTH. Freedom from pain or sickness; 
the most perfect state of animal life. The 
natural agreement and concordant disposition 
of the parts of the living body. Not synony- 
mous with “sanitation.” Black v. Lambert 
(Tex. Civ. App.) 235 S. W. 704, 706. The right 
to the enjoyment of health is a subdivision 
of the right of personal security, one of the 
absolute rights of persons. 1 Bl. Comm. 129, 
134. As to injuries affecting health, see 8 Bl. 
Comm. 122. 


Bill of Health 


See Bill. 
Board of Health 


See Board. 


HEALTH 


Health Laws 


Laws prescribing sanitary measures, and 
designed to promote or preserve the health 
of the community. 


Health Officer 


The officer charged with the execution and 
enforcement of. health laws. The powers and 
duties of health officers are regulated by lo- 
cal laws. 


Publie Health 


As one of the objects of the police power of 
the state, the “public health’ means the pre- 
vailingly healthful or sanitary condition of 
the general body of people or the community 
in mass, and the absence of any general or 
wide-spread disease or cause of mortality. 
‘The wholesome sanitary condition of the com- 
munity at large. State ex rel. Pollock v. 
Becker, 289 Mo. 660, 233 S. W. 641, 649. 


Sound Health 
See “Sound.” ’ 


HEALTHY. Free from disease or bodily ail- 
ment, or any state of the system peculiarly 
susceptible or liable to disease or bodily ail- 
ment. Bell v. Jeffreys, 35 N. ©. 356, 


HEARING. 
In Equity Practice 


The hearing of the arguments of the coun- 
sel for the parties upon the pleadings, or 
pleadings and proofs; corresponding to the 
trial of an action at law. 


The word has an established meaning as appli- 
cable to equity cases. It means the same thing in 
those cases that the word “trial” does in cases at 
law. And the words “final hearing’? have long been 
used to designate the trial of an equity case upon 
the merits, as distinguished from the hearing of 
any preliminary questions arising in the cause, 
which are termed ‘‘interlocutory.” Akerly v. Vilas, 
24 Wis. 171, 1 Am Rep. 166. 

A “hearing” is technically the trial of the case, 
including the introduction of the evidence, the ar- 
gument of the solicitors, and the decree of the 
chancellor, State ex rel. Case v. Seehorn, 283 Mo. 
508, 223 S. W. 664, 670; State v. State Road Com- 
mission, 100 W. Va. 531, 1231 $. E. 7, 8; Chicago Ry. 
Equipment Co. v. Blair (C. C. A.) 20 F.(2d) 10, 11; 
McClintock v. Lankford, 145 Ark. 254, 224 S.. W. 488, 
490; American Grain Separator Co. v. Twin City 
Separator Co, (C. C. A.) 202 F. 202, 205. 

The word contemplates not only the privilege to 
be present when the matter is being considered, but 
the right to present one’s contentions, and to sup- 
port the same by proof and argument. State v. 
Milhollan, 50 N. D. 184, 195 N, W, 292, 295; Crucia 
v. Behrman, 147 La. 137, 384 So. 523, 525; Hanson v. 
Chicago, B. & Q. R. Co, 32 Wyo. 387, 282 P. 1101, 
1104. 

The term is broad enough to include judicial ex- 
amination of issue between. the parties whether 
of law or of fact. Keown vV. Keown, 231 Mass, 404, 
121 N. E. 158, 154 
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In Criminal Law 


The examination of a prisoner charged with 
a crime or misdemeanor, and of the witnesses 
for the accused. 


Final Hearing 
See Final. 


Preliminary Hearing 


In criminal law. Synonymous with “pre- 
liminary examination.” State v. Rogers, 31 
N. M. 485, 247 P. 828, 833. . 

The hearing given to a person accused of 
crime, by a magistrate or judge, exercising 
the functions of a committing magistrate, to 
ascertain whether there is evidence to war- 
rant and require the commitment and holding 
to bail of the person accused. See Bish. New 
Cr. L. §§ 32, 225. 


A “preliminary examination” is fn no sense a 
trial for the determination of accused’s guilt or 
innocence, but simply a course of procedure where- 
by a possible abuse of power may be prevented, 
and accused discharged or held to answer, as the 
facts warrant. State v. Langford, 240 S. W. 167, 
168, 293 Mo, 436. 


HEARSAY. A term applied to that species 
of testimony given by a witness who relates, 
not what he knows personally, but what oth- 
ers have told him, or what he has heard said 
by Others. Hopt v. Utah, 110-U. S. 574, 4 Sup. 
Ct. 202, 28 L., Ed. 262; Morell v. Morell, 157 
Ind. 179, 60 N. E. 1092; Stockton v. Williams, 
1 Doug. (Mich.) 570; People v. Kraft, 91 
Hun, 474, 36 N. Y. Supp. 1034. 

Hearsay evidence is that which does not 
derive its value solely from the credit of 
the witness, but rests mainly on the veracity 
and competency of other persons. The very 
nature of the evidence shows its weakness, 
and it is admitted only in specified cases from 
necessity. Code Ga. 1882, § 3770 (Civ. Code 
1910, § 5762); 1 Phil. Ev. 185. 

Hearsay evidence is second-hand evidence, 
as distinguished from original evidence; it 
is the repetition at second-hand of what 
would be original evidence if given by the 
person who originally made the statement. 


HEARTH MONEY. A tax levied in England 
by St. 14 Car. IE. c. 10, consisting of two 
shiilings on every hearth or stove in the king- 
dom. It was extremely unpopular, and was 
abolished by 1 W. & M. St. 1, ce. 10. This 
tax was otherwise called “chimney money.” 


HEARTH SILVER. In English law. A spe- 
cies of modus or composition for tithes; 
Anstr, 328, 326; viz.: a prescription for cut- 
ting down and using for fuel the tithe of 
wood. 2 Burn, Eccl. Law 304. 


HEAT OF PASSION. In criminal law. A 
state of violent and uncontrollable rage en- 
gendered by a blow or certain other provoca- 
tion given, which will reduce a homicide from 
the grade of murder to that of manslaughter. 
State v. Wieners, 66 Mo. 25; State v. Andrew, 
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76 Mo. 101; State v. Bulling, 103 Mo. 204, 18 
S. W. 367; State v. Johnson, 250 Mo. 250, 157 
S. W. 348, 352; Disney v. State, 72 Fla. 492, 
73 So. 598, 601. 


It does not mean passion or anger which comes 
from an old grudge, or no immediate cause or prov- 
ocation; but. passion or anger suddenly aroused 
at the time by some immediate and reasonable prov- 
ocation, by words or acts of one at the time. State 
v. Seaton, 106 Mo. 198, 17 5. W. 169. 

The phrase indicates no more than a state of mind 
different from that of a cool state of the blood. 
State v. Cariou; 266 Mo. 82, 180 S. W. 852, 854. 


HEATSTROKE. Sunstroke; a sudden pros- 
tration resulting from exposure to excessive 
heat, regardless of the source from which 
the heat emanates. Mather v. London Guar- 
antee & Accident Co., 125 Minn. 186, 145 N. 
WwW. 963. A condition of the body produced 
by great heat. Texas. Employers’ Ins. Ass’n 
v. Moore (Tex. Civ. App.) 279 S. W. 516, 518. 
A depression of the vital powers, due to ex- 
posure to excessive heat, and manifesting it- 
self as prostration with syncope, ete. (heat 
exhaustion), as prostration with insensibility, 
fever, ete. (true sunstroke), or rarely as acute 
meningitis; sunstroke or insolation (in the 
wider sense). Smith-v. Standard Sanitary 
Mfg. Co., 211 Ky. 454, 277 S. W. 806, 807. 


HEAVE TO. In maritime parlance and ad- 
miralty law. To stop a sailing vessel’s head- 
way by bringing her head “into the wind,” 
that is, in the direction from which the wind 
blows. A steamer is said to be “hove to” 
when held in such a position that she takes 
the heaviest seas upon her quarter. The Hugo 
(D. C.) 57 Fed. 411. 


HEBBERMAN. An unlawful fisher in the 
Thames below ‘London bridge; so called be- 
cause they generally fished at ebbing tide or 
water. 4 Hen. VIX. c. 13; Jacob. 


HEBBERTHEF. In Saxon law. The privi- 
lege of having the goods of a thief, and the 
trial of him, within a certain liberty. Cowell. 


HEBBING-—WEARS. 
fish in ebbing water. 


A device for catching 
St. 23 Hen. VIIL e. 5. 


HEBDOMAD. A week; 
days. 


a space of seven 


HEBDOMADIUS. A week’s man; the canon 
or prebendary in a cathedral church, who had 
the peculiar care of the choir and the of- 
fices of it for his own weck. Cowell 


HEBOTE. The king’s edict commanding his 
subjects into the field. 


HEBREW. Not the same as Yiddish, so that 
an alien, who claimed to be able to read He- 
brew, but was examined as to his ability to 
read Yiddish, was not given a fair hearing, 
to determine whether he was within the class 
excluded under Act Feb. 5, 1917, § 3 (8 US 


CA § 186), providing for a literacy test. U. 


. HEDGING 


S. v. Tod (C. ©. A.) 294 F. 820, 822. See Yid- 
dish. 


HECCAGIUM. In feudal law. Rent paid to 
a lord of the fee for a liberty to use the en- 
gines called “hecks.” 


HECK. An engine to take fish in the river 
Ouse. 23 Hen. VIII. c. 18. 


HEDA. A small haven, wharf, or landing 
place. 


HEDAGIUM. Toll or customary dues at the 
hithe or wharf, for landing goods, ete., from 
which exemption was granted by the crown 
to some particular persons and societies. 
Wharton; Cowell. 


HEDGE. See Hedging. 


HEDGE-BOTE, An allowance of wood for 
repairing hedges or fences, which a tenant or 
lessee has a right to take off the land let or 
demised to him. 2 BI. Comm. 35: Livingston 
v. Ten Broeck, 16 Jolus. (N. Y.) 15, 8 Am. Dec. 
287. 


HEDGE-PRIEST. A vagabond priest in old- 
en time. 

A hedge-parson; specifically, in Ireland, 
formerly, a priest who has been admitted to 
orders directly from a hedge-schocl, without 
preparation in theological studies at a regular 
college. Cent. Dict. 


HEDGING. A means by which collectors and 
exporters of grain or other products, and man- 
ufacturers, who make contracts in advance 
for the sale of their goods, secure themselves 
against the fluctuations of the market by coun- 
ter contracts for the purchase or sale of 
an equal quantity of the product or of the ma- 
terial of manufacture. Board of Trade of 
City of Chicago v. Grain & Stock Co., 198 
U. S. 286, 25 S. Ct. 637, 49 L. Hd. 1031; 
Browne v. Thorn, 260 U. S. 187, 48 S. Ct. 36, 
67 L. Ed. 171; U. S. v. New York Coffee & 
Sugar Exchange, 263 U. S. 611, 44 S. Ct. 225, 
227, 68 I.. Ed. 475. The action of one who 
buys commodities in selling an equal amount 
of such commodities on exchange for the pur- 
pose of insurance against fluctuations in price. 
Fraser v. Farmers’ Co-op. Co., 167 Minn. 369, 
209 N. W. 33, 36; Mackay Telegraph-Cable 
Co. v. Bain (Tex. Civ. App.) 163 S. W. 98, 
101; Buckeye Cotton Oil Co.-v. Sloan (C. ©. 
A.) 272 F. 615, 620. 


The term “hedge,” as used in the milling busi- 
ness, means when the miller enters into a contraet 
for the delivery of flour at a future date, he buys 
wheat on the stock exchange for future delivery, 
and when he purchases wheat for actual delivery 
from the grain elevator to fulfil! the contract which 
he had previously made to furnish flour, he sells 
the wheat which he has bought on the stock ex- 
change. Bluefield Milling Co. v. Western Union 
Telegraph Co., 104 W. Va. 150, 139 S. Ð. 638, 55 A. L 
R. 636. 


HEEL BLANK 


HEEL BLANK. In the nomenclature of the 
art of building heels, the term “heel blank” or 
heel base is applied to several heel lifts ce- 
mented together, forming the height of the 
heel minus the rand and a bottom or finish- 
ing lift. Brockton Heel Co. v. International 
Shoe Co. (D, C.) 19 F.(2d) 145. 


HEEL LOG. In the nomenclature of the art 
of building heels, the term “heel log” is ap- 
plied to a succession of heel lifts coated with 
an adhesive, piled one upon the other, to 
which pressure has been applied, making a log 
of some indeterminate length. Brockton Heel 
Co. v. International Shoe Co. (D. C.) 19 F. 
(2d) 145. 


HEEL LOG SECTION. In the nomenclature 
of the art of building heels, a portion of a heel 
log of any convenient length. Brockton Heel 
Co. v. International Shoe Co. (D. C.) 19 F.(2d) 
145, 


HEELER. An opprobrious term, meaning in 
common, acceptation a person who is the 
lackey or hangeron of another, and in a polit- 
ical sense an unscrupulous and disreputable 
person. Winnsboro Cotton Oil Co. v. Carson 
(Tex. Civ. App.) 185 S. W. 1002, 1008. 


HEGEMONY. The leadership of one among 
Several independent confederate states, 


_HEGIRA. The epoch or account of time used 
by the Arabians and the Turks, who begin the 
Mohammedan era and computation from the 
day that Mohammed was compelled to escape 
from Mecca to Medina which happened on the 
night of Thursday, July 15, A. D. 622, under 
the reign of the Emperor Heraclius. Town- 
send, Dict. Dates; Wilson, Gloss. The era 
begins July 16. -The word is sometimes spell- 
ed hejira but the former is the ordinary 
usage. It is derived from hijrah, in one form 
or another, an oriental term denoting flight, 
departure. 

The flight of Mohammed from Mecca. 
ster, Dict. ` 


HEGUMENOS. The leader of the monks in 
the Greek Church. 


HEIFER. A young cow which has not had 
a calf. State v. Papillon, 189 La. 791, 72 So. 
249; 2 East, P. C. 616. And see State v. Mc- 
Minn, 34 Ark. 162; Mundell v. Hammond, 40 
Vt. 645. 


HEIR. 


Web- 


At Common Law 


A person who succeeds, by the rules of law, 
to an estate in lands, tenements, or heredita- 
ments, upon the death of his ancestor, by de- 
scent and right of relationship, Hoover v. 
Smith, 96 Md. 393, 54 A. 102; Fletcher v. 
Holmes, 32 Ind. 510; Sewall v. Roberts, 115 
Mass. 268; Dodge’s Appeal, 106 Pa. 216, 51 


Am. Rep. 519; Howell y. Gifford, 64 N. J. Eq." 


180, 53 A. 1074;. Daniel v. Bass, 193 N. C. 294, 
186 S. E. 733, 735. He who is born or begotten 
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in lawful wedlock, and upon whom the law 
casts the inheritance immediately upon the 
death of his ancestor. Moffett v. Conley, 63 
Ok1. 3, 163 P. 118, 120; Higginbothom v. Hig- 
ginbothom, 177 Ky. 271, 197 S. W. 627, 628, 
L. R. A. 1918A, 1105. 


An heir is primarily a person related to another 
by blood, who would take the latter’s real estate 
if he died intestate. Morse y. Ballou, 112 Me. 124, 
90 A. 1091. This meaning of the word, however, is 
now largely affected by statute. Newby v. Ander- 
son, 106 Kan. 477, 188 P. 438, 


The person appointed by law to succeed to 
the estate in case of intestacy. 2 Bla. Comm. 
201; Rawson v. Rawson, 52 Ill. €2; Kellett 
v. Shepard, 189 Ill. 433, 28 N. E. 151. 34 N. E. 
254; Dukes v. Faulk, 37 8. C. 255, 16 S5. E. 122, 
34 Am. St. Rep. 745; Stokes v. Van Wyck, 
83 Va. 724, 3 S. E. 887; In re Cupples’ Estate, 
272 Mo. 465, 199 8. W. 556, 557; Nickerson v. 
Hoover, 70 Ind. App. 343, 115 N. E. 588, 590; 
Beardsley v. Fairchild, 87 A. 787. 738, ST Conn. 
359; Ladd v. Whitledge (Tex. Civ. App.) 205 
S. W. 463, 464; Connertin v. Concannon, 122 
Or. 387, 259 P. 290, 291; In re Wiisows Es- 
tate, 184 Cal. 63, 193 P. 581, 582. 

One who inherits property, whether renl or 
personal. Hartford-Connecticut Trust Co. v: 
Lawrence, 106 Conn. 178, 138 A. 159. 169; 
Belleville Sav. Bank v. Aneshaensel, 298 II 
292, 131 N. E. 682, 686; Edwards v. Stults, 97 
N. J. Eq. 44, 128 A. 609, 610: In re Wootten’s 
Estate, 253 Pa, 136, 97 A. 1066, 1067. 


A gift of personalty to “heirs” or “lawful heirs” 
or “heirs at law,” whether to one’s own heirs or 
to heirs of another, is to those who would be en- 
titled to take under the statute of distribution. 
In re Carter’s Will, 99 Vt. 480, 134 A. 531, 568, 61 A. L. 
R. 1005; Shannon v. Shannon, 101 N. J. Eq. 816, 
139 A. 173; Everett v. Griffin, 174° N. C. 103, 93 S. 
E. 474, 475, 

As applied to a gift of personal estate, the word 
“heirs” is not a term of art, and its office as a 
word of limitation is by wavering and dubious an- 
alogy only, In re Evans’ Will, 234 N. Y. 42, 136 N, E. 
233, 284. 


Moreover, the term is frequently used in a 
popular sense to designate a successor to prop- 
erty either by will or bylaw. Wallace v. Priv- 
ett, 198 Cal. 746, 247 P. 908, 907. See, also. 
Union Trust Co. v. Shoemaker, 172 Tl. App. 
365, decree affirmed 258 Ill. 564, 101 N. E. 
1050; Nickerson v. Hoover, 70 Ind. App. 343. 
115 N. E, 588, 590. 

According to many authorities, heir may be 
nomen collectivum, as well in a deed as in a 
will, and operate in both in the same manner 
as the word heirs. 1 Rolle, Abr. 253; Ambl. 
453; Oro. Eliz. 313; 1 Burr. 38. But see 2 
Prest. Est. 9, 10. See, also, Heirs. 


In the Civil Law 


A universal successor in the event of death. 
He who actively or passively succeeds to the 
éntire property. or estate, rights and obliga- 
tions, of a decedent, and occupies his place. 
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The term “heir” has a very different signification 
at common law from what it has in those states 
and countries which have adopted the civil law. 
In the latter, the term is indiscriminately ap- 
plied to all persons who are called to the succes- 
sion, whether by the act of the party or by opera- 
tlon of law. The person who is created universal 
successor by a will is called the “testamentary 
heir;” and the next of kin by blood is, in cases of 
intestacy, called the “heir at law," or “heir by in- 
testacy.” The executor of the common law in many 
respects corresponds to the testamentary heir of 
the civil law. Again, the. administrator in many 
respects corresponds with the heir by intestacy. 
By the common law, executors and administrators 
have no right except to the personal estate of the 
deceased; whereas the heir by the civil law is 
authorized to administer both the personal and real 
estate. Story, Conf. Laws, §§ 57, 508; 1 Brown, 
Civ. Law, 344. 

The term “heir” has several significations. Some- 
times it refers to one who has formally accepted 
a succession and taken possession thereof; some- 
times to one who is culled to succeed, but still re- 
tains the faculty of accepting or renouncing, and it 
is frequently used as applied to one who has for- 
mally renounced. Mumford vy. Bowman, 26 La. Ann. 
417, 


In Scotch Law 


The person who succeeds to the heritage or 
heritable rights of one deceased. 1 Forb. Inst. 
pt. 3, p. 75. The word has a more extended 
signification than in English law, comprehend- 
ing not only those who succeed to lands, but 
successors to personal property also. Whar- 
ton. 


In General 


—Bodily heirs. In a technical sense, the same 
as “heirs of the bedy.” Hartman v. Flynn, 
189 N. C. 452, 127 8. ©. 517, 519. Normally, 
words of limitation, not of purchase. Stamey 
v. McGinnis, 145 Ga. 226, 88 S. E. 935, 986; 
Wright v. Curry, Tunis & Norwood, 163 Ky. 
683, 174 S. W.1. But they may ke used synon- 
ymourly with “children.” Scctt v. Scott, 172 
Ky. 658, 190 S. W. 143: MeWhite v. Roseman, 
114 S.-C. 177, 103 S. E. 586, 587; Starnes v. 
Sanders, 151 Ga. 632, 108 S. E. 37; Hull v. 
Hull, 286 lil. 75, 121 N. E. 239, 241; Young v. 
Brown, 136 Tenn. 184. 188 S. W. 1149, 1150; 
Wallace v. Wallace, 181 N. C. 158, 106 S. E. 
501, 504. 


—Heir apparent. An heir whose right of in- 
heritance is indefeasible, provided he outlive 
the ancestor: as in England the eldest son, or 
his issue, who must, by the course of the com- 
mon law, be heir to the father whenever he 
happens to die. 2 BI. Comm. 208; 1 Steph. 
Comm, 358; Jones y. Fleming, 37 Hun (N. Y.) 
230. One who, before the death of the an- 
cestor, is next in the line of succession, pro- 
vided he be heir to the ancestor whenever 
be happens to die. Reese v. Stires, 87 N. J. 
Eq. 32, 103 A, 679. See, also, Apparent Heir. 


—Heir at law. He who, after his ancestor 
dies intestate, has a right to all lands, tene- 
ments, and hereditaments which belonged to 
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him or of which he was seised. The same as 
“heir general.” Forrest v. Porch, 100 Tenn. 
391, 45 S. W. 676; In re Aspden’s Estate, 2 
Fed. Cas. 42; McKinney v. Stewart, 5 Kan. 
394; Tevis v. Tevis, 259 Mo. 19, 167 8. W. 
1003, 1006, Ann. Cas. 1917A, 865. The heir; 
at common law, that person who succeeds to 
the real estate in case of intestacy. Walker 
v. Walker, 283 Ill. 11, 118 N. E. 1014, 1019; 
Wilde v. Bell, 86 Conn. 610, 87 A. 8, 9. In its: 
strict sense and technical import, the person 
or persons appointed by law to succeed to the 
estate in case of intestacy. Albright v. Al- 
bright, 116 Ohio St. 668, 157 N. E. 760, 762; 
Black v. Jones, 264 Ill. 548, 106 N. E. 462, 465, 
Ann. Cas. 1915D, 1173. In a comprehensive 
and popular sense, one who inherits either 
real or personal property ; Gross v. Hartford- 
Connecticut Trust Co., 100 Conn. 332, 123 A. 
907, 908; Yelverton v. Yelverton, 192 N. ©. 
614, 135 S. E. 632, 635; next of kin; Meeker 
vy. Forbes, 93 A. 887, 888, 84 N. J. Eq. 271; In 
re Phraner, 109 Misc. 287, 178 N. Y. S. 768, 
772. 


—Heir beneficiary. In the civil law. One who 
has accepted the succession under the benefit 
of an inventory regularly made. Heirs are 
divided into two classes, according to the 
manner in which they accept the successions 
left to them, to-wit, unconditional and bene- 
ficiary heirs. Unconditional heirs are those 
who inherit without any reservation, or with- 
out making an inventory, whether their ac- 
ceptance be express or tacit. Beneficiary 
heirs are those who have accepted the succes- 
sion under the benefit of an inventory regu- 
larly made. Civ. Code La. art. 883. If the 
heir apprehend that the succession will be 
burdened with debts beyond its value, he ac- 
cepts with benefit of inventory, and in that 
ease he is responsible only for the value of 
the succession. 


—Heir by adoption. An adopted child, “who is 
in a limited sense made an heir, not by the 
law, but by the contract evidenced by the 
deed of adoption.” In re Sessions’ Estate, 70 
Mich. 297, 38 N. W. 249, 14 Am. St. Rep. 500. 


—Heir by custom. In English law. One 
whose right of inheritance depends upon a 
particular and local custom, such as gavel- 
kind, or borough English. Co. Litt. 140. 


—Heir by devise. One to whom lands are 
devised by will; a devisee of lands. Answer- 
ing to the heres factus (q. v.) of the civil law. 


—Heir collateral. One who is not lineally re- 
lated to the decedent, but is of collateral kin; 
e. g., his uncle, cousin, brother, nephew. 


—Heir conventional. In the civil law. One 
who takes a succession by virtue of a contract 
or settlement entitling him thereto. 


—Heir, forced. One who cannot be disinher- 
ited. See Forced Heirs. 


- HETR 
—Heir general. An heir at law. The ordi- 


nary heir by blood, succeeding to all the lands. 
Forrest v. Porch, 100 Tenn. 391, 45 S. W. 676. 


—Heir institute. In Scotch law. One to 
whom the right of succession is ascertained 
by disposition or express deed of the deceas- 
ed. 1 Forb. Inst. pt. 3, p. 75. 


—Heir, irregular. In Louisiana. Irregular 
heirs are those who are neither testamen- 
tary nor legal, and who have been establish- 
ed by law to take the succession. See Civ. 
Code La. art. 878. When there are no direct 
or collateral relatives surviving the decedent, 
and the succession consequently devolves up- 


on the surviving husband or wife, or illegiti- 


inate children, or the state, it is called an “ir- 
regular succession.” 


—Heir, legal. In the civil law. A legal heir 
is one who takes the succession by relation- 
ship to the decedent and by force of law. 
This is different from a testamentary or con- 
ventional heir, who takes the succession in 
virtue of the disposition of man. See Civ. 
Code La. arts. 877, 879. The term is also used 
in Anglo-American law in substantially the 
Same sense, that is, the person to whom the 
law would give the decedent’s property, real 
and personal, if he should die intestate. 
Kaiser v. Kaiser, 3 How. Prac. N. S. (N. Y.) 
105; Waller v. Martin, 106 Tenn. 341, 61 S. 
W. 73, 82 Am. St. Rep. 882. In legal strict- 
ness, the term signifies one who would inherit 
real estate, but it is also used to indicate one 
who would take under the statute of distri- 


bution. Morse v. Ward, 92 Conn. 408, 108 A.. 


119, 120; Thompson v. Waits (Tex. Civ. App.) 
159 S. W. 82, 8; New York Life Insurance 
& Trust Co. v. Winthrop, 237 N. Y. 93, 142 N. 
E. 431, 483, 81 A. L. R. T91. 


—Heir, male. In Scotch law. An heir insti- 
tute, who, though not next in blood to the de- 
ceased, is his nearest male relation that can 
succeed to him. 1.Forb. Inst. pt. 8, p. 76. In 
English law, the nearest male blood-relation 
of the decedent, unless further limited by the 
words “of his body,” which restrict the in- 
heritance to sons, grandsons, and other male 
descendants in the right line. See Jordan v, 
Adams, 6 C. B. (N. S.) 764; Goodtitle v. Her- 
ring, 1 East, 275; Ewan v. Cox, 9 N. J. Law, 
14. 


~Heir of conquest. In Scotch law. One who 
succeeds to the deceased in conquest, i. e. 
lands or other heritable rights to which the 
deceased neither did nor could succeed as heir 
to his predecessor. 


-—Heir of line. In Scotch law. One who sue- 
ceeds lineally by right of blood; one who suc- 
ceeds to the deceased in his heritage; 4. e. 
lands and other heritable rights derived to 
him by succession as heir to: his predecessor, 
1 Forb. Inst. pt. 3, P. TT. : 
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—Helr of provision. In Scotch law. One who 
succeeds as heir by virtue of a particular pro- 
vision in a deed or instrument. 


—Heir of tailzie. In Scotch law. He on whom 
an estate is settled that would not have fallen 
to him by legal succession. 1 Forb. Inst. pt. 
8, p. T5. 


—Heir of the blood. An inheritor who suc- 
ceeds to the estate by virtue of consanguinity 
with the decedent, either in the ascending or 
descending line, including illegitimate ' chil- 
dreu, but excluding husbands, wives, and 
adopted children. JTlayden v. Barrett, 172 
Mass. 472, 52 N. E. 530, 70 Am. St. Rep. 295; 
Baltimore & O. R. Co. v. Patterson, 68 Md. 
606, 13 A. 369. 


—Heir of the body. An heir begotten or borne 
by the person referred to, or a child of such 
heir; any lineal descendant of the decedent, 
excluding a surviying husband or wife, adopt- 
ed children, and collateral relations; bodily 
heir. Ratliffe v. Ratliffe, 182 Ky. 280, 206 
S. W. 478, 479; Black v. Cartmell, 10 B. Mon. 
(Ky.) 193; Smith v. Pendel!, 19 Conn. 112, 48 
Am, Dec. 146; Balch v. Johnson, 106 Tenn. 
249, 61 S. W. 289; Clarkson v. Hatton, 143 Me. 


47, 44 S. W. 761, 89 L. R. A. 746, 65 Am. St. 
Rep. 635; Houghton v. Kendall, 7 Allen 


(Mass.) 72; Roberts v. Ogbourne, 37 Ala. 178. 
The words “heirs of the body” may be used 
in either of two senses: Jn their unrestricted 
sense, aS meaning the persons who from gen- 
eration to generation become entitled by de- 
scent under the entail; and in the sense of 
heirs at law, or those persons who are de- 
scendants of him whom the statute of descent 
appoints to take intestate estate. Bunn v. 
Butler, 300 IN. 269, 183 N. E. 246, 247. Un- 
less the will discloses an intention to the con- 
trary, the term “heirs of the body” is not syn- 
onymous with children. Clark v. Cammack, 
216 Ala. 346, 113 So. 270, 271; Scruggs v. May- 
berry, 185 Tenn. 586, 188 S. W. 207, 211. And 
ordinarily, such words are words of limita- 
tion and not, of purchase. Kirby v. Hulette, 
174 Ky. 257, 192 S. W. 63, 65; Mylin v. Hurst, 
259 Pa. 77, 102 A. 429, 480; Allen v. South 
Penn Oil Co., 72 W. Va. 155, 77 S. E. 905, 906; 
contra: Owen v. Trail, 302 Mo. 292, 252.8. W. 
698, 701. The words are sometimes deemed 
equivalent to “issue” or “descendants”; 
Rhode Island Hospital Trust Co. v. Bridgham, 
42 R. I. 161, 106 A. 149, 152, 5 A. L. R. 185; 
Hickox v. Mlaholt, 291 Ill. 544, 126 N. E. 166, 
168; Turner v. Monteiro, 127 Va. 587, 103 S. E. 
572, 575, 13 A. L. R. 383; Parrish v. Hodge, 
178 N. C. 133, 100 S. E. 256; and sometimes 
not; In re English’s Estate, 270 Pa. 1, 112 A.` 
913, 914; Yarrington y. Freeman, 201 Ky. 135, 
255 S. W. 1034. 


—Heir presumptive. The person who, if the 
ancestor should die immediately, would, fn 
the present circumstances of things, be his 
heir, but whose right of inheritance may be 
defeated by the contingency of some nearer 
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heir being born; as a brother or nephew, 
whose presumptive succession may be de- 
stroyed by the birth of a child. 2 Bl. Comm. 
208; 1 Steph. Comm. 358; Jones v. Fleming, 
37 Hun (N. Y.) 230; Reese v. Stires, 87 N. J. 
Eq. 32, 103 A. 679, 681. In Louisiana, the 
presumptive heir is he who is the nearest re- 
lation of the deceased capable of inheriting. 
This quality is given to him before the de- 
cease of the person from whom he is to in- 
herit, as well as after the opening of the suc- 
cession, until he has accepted or renounced it. 
La. Civ. Code, art. 880. 


—Heir special. In English law. The issue in 
tail, who claims per formam doni; by the 
form of the gift. 


—Heir substitute, in a bond. In Scotch law. 
He to whom a bond is payable expressly in 
case of the creditor’s decease, or after his 
death. i Forb. Inst. pt. 3, p- T6. 


—Heir testamentary. In the civil law. One 
who is named and appointed heir in the tes- 
tament of the decedent. This name distin- 
guishes him from a legal heir, (one upon 
whom the law casts the succession,) and from 
a conventional heir, (one who takes it by vir- 
tue of a previous contract or settlement.) 


—Heir unconditional. In the civil law and in 
Louisiana. One who inherits without any res- 
ervation, or without making an inyentory, 
whether his acceptance be express or tarit. 
Distinguished from heir beneficiary. La. 
Civ. Code; art. 882. 


—Heirs and assigns. Ordinarily, words of lim- 
itation and not of purchase ;—the technical 
expression necessary at common law to ex- 
press a fee-simple gift, which still has that 
meaning whenever used, though its use is not 
necessary. In re Tamargo, 220 N. Y. 225, 115 
N. E. 462, 463. 


—Joint heirs. Co-heirs. The term is also ap- 
plied to those who are or will be heirs to both 
of two designated persons at the death of the 
survivor of them, the word “joint” being here 

. applied to the ancestors rather than the heirs. 
See Gardiner v. Fay, 182 Mass. 492, 65 N. E. 
825. 


—Lawful heirs. The same as “heirs.” In re 
Irish’s Estate, 89 Vt. 56, 94 A. 173, 174, Ann. 
Cas. 1917C, 1154; Beardsley v. Johnson, 105 
Conn. 98, 134 A. 580, 531. In a general sense, 
those whom the law recognizes as the heirs 
of a decedent, but in a special and technical 
sense, lineal descendants only. Abbott v. Es- 
sex Co., 18 How. 215, 15 L. Ed. 352; Rollins 
v. Keel, 115 N. C. 68, 20 8. E. 209; Conger v. 
Lowe, 124 Ind. 368, 24 N. E. 889, 9 L. R. A. 
165; Moody v. Snell, 81 Pa. 362. 


—Legitimate heirs. Children born in lawful 


wedlock and their descendants, not including 


collateral heirs or issue in indefinite succes- 
sion. Lytle v: Beveridge, 58 N. Y. 605; Prin- 
dle v. Beveridge, 7 Lans. (N. Y.) 231. Some- 
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times synonymous with “lawful” heir. Corl- 
son v. Williams, 58 Cal. App. 282, 208 P. 331, 
334. ` 


—Living heirs. Technically words of descrip- 
tion instead of purchase. Johnson v. Coler, 
187 Iowa, 734, 174 N. W. 654, 655. Under a 
will giving the testator’s wife an estate for 
life, at her death all the property to be equal- 
ly divided between “our living children or to 
their living heirs,” the words “living heirs” 
should be given their technical meaning as 
including all the legal heirs of the deceased 
children of testator that died after the death 
of testator. Potter v. Potter, 306 Ill. 37, 187 
N. E. 425, 427, 


—Natural heirs. Heirs by consanguinity as 
distinguished from heirs by adoption, and 
also as distinguished from collateral heirs, 
Ludlum y. Otis, 15 Hun (N. Y.) 414; Smith 
v. Pendell, 19 Conn. 112, 48.Am. Dec. 146; 
Miller v. Churchill, 78 N. C. 372; Markover 
v. Krauss, 132 Ind. 294, 31 N. E. 1047, 17 L. 
R. A. 806; children; heirs of the body, May- 
nard v. Henderson, 117 Ark. 24, 173 S. W. 831, 
832, Ann. Cas. 1917A, 1157; Tea v. Millen, 
257 Ill. 624, 101 N. E. 209, 210, 45 L. R. A. 
(N. S.) 1168; Naylor v. McRuer, 248 Mo. 423, 
154 S. W. 772, 784; Yarrington v. Freeman, 
201 Ky. 135, 255 8. W. 1084, 1085. 


—Right heir. This term was formerly used, 
in the case of estates tail, to distinguish the 
preferred heir, to whom the estate was lim- 
ited, from the heirs in general, to whom, on 
the failure of the preferred heir and his line, 
the remainder over was usually finally lim- 
ited. With the abolition of estates tail, the 
term has fallen into desuetude, but when still 
used, in modern law, it has no other meaning 
than “heir at law.” Brown v. Wadsworth, 
168 N. Y. 225, 61 N. E. 250; Ballentine v. 
Wocd, 42 N. J. Eq. 552, 9 A. 582; McCrea’s 
Estate, 5 Pa. Dist. R. 449. 


HE!IRDOM. Succession by inheritance. 


HEIRESS. A female heir to a person having 
an estate of inheritance. .When there are 
more than one, they are called “co-heiresses,” 
or “ec-heirs.” 


HEIRLOOMS. Such goods and chattels as, 
contrary to the nature cf chattels, shall go by 
special custom to the heir along with the ir- 
heritance, and not to the executor. The ter- 
mination “loom” (Sax.) signifies a limb or 
member; so that an heirloom is nothing else . 
but a limb or member of the inheritance. 
They are generally such things as cannot be 
taken away without damaging or dismember- 
ing the freehold; such as deer in a park, 
doves in a cote, deeds and charters, ete. 2 BL 
Comm. 427. 


This word seems to be compounded of heir, and 
loom, that is, a frame, viz. to weaye in. Some 
derive the word loom from the Saxon toma, or ge- 
loma, which signifies utensils or vessels generally. 
However, this may be, the word loom, by time, is 
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drawn to a more general stgnificatton than It bore 
at the first, comprehending all implements of house- 
hold, as tables, presses, cupboards, bedsteads, wain- 
scots, and which, by the custom of some countries, 
having belonged to a house are never inventoried 
after the decease of the owner as chattels, but ac- 
crue to the heir with the house itself. Minshew; 
2 Poll, & Maitl. 361, 


HEIRS. Technically, those persons designat- 
ed by law to succeed to the estate in case of 
intestacy. Potter v. Potter, 306 Il, 87, 187 
N. E. 425, 426. A word used in deeds of con- 
veyance, (either solely, or in connection with 
others,) where it is intended to pass a fee. 
It is generally a word of limitation, and is 
not to be construed as a word of purchase un- 
less there are other controlling words show- 
ing such intention by the person using it. 
Peacock v. McClusky; 296 Ill. 87, 129 N. E. 
561, 568; Blue v. Travis, 152 Ky. 700, 154 S. 
W. 15, 16; MeMahill v. Schowengerdt (Mo.) 
183 S. W. 605, 606; Ryan v. Ryan, 138 Ark. 
862, 211 8. W. 183, 184; In re Christy’s Es- 
tate, 245 Pa. 529, 91 A. 989; Hunting y. Jones 
(Tex. Civ. App.) 183 S. W. 858, 860; In re 
Barker, 230 N. Y. 364, 130 N. E. 579, 582. See, 
also, Heir. 


In the word “heirs” is comprehended heirs of 
heirs in infinitum. Co. Litt. Tb, 94; Larew v. La- 
rew, 146 Va. 134, 135 S. E. 819, 820; Peacock v. Me- 
Clusky, 296 IIL. 87, 129 N. E. 561, 583. 

In Ilinois, and in the United States generally, 
the word “heirs” may bave different meanings, just 
as under the English law the singular form, ‘‘heir,” 
might have different meanings, but, if there is no 
context, the word “heirs” must be held to indicate 
the indefinite succession by inheritance. Ætna Life 
Ins. Co. v. Hoppin (C. C. A.) 214 F. 928, 932, Under 
the terms of particular wills, however, Old Colony 
Trust Co. v. Jackson, 243 Mass. 543, 137 N. E. 874, 
875; Branch y. De Wolf, 38 R. I. 395, 95 A. 857, 858; 
or under statutes abolishing the rule in Shelley’s 
Case, Menard v. Campbell, 180 Mich. 583, 147 N. W. 
556, 558, Ann. Cas. 1916A, 802; it may be a word 
of purchase, and is frequently deemed synonymous 
with “children,” Cultice v. Mills, 97 Ohio St. 112, 
119 N. & 200, 201; Van Dusen v. Sharrar, 186 Iowa, 
1082, 172 N. W. 97, 98; Guy v, Pruitt, 213 Ala. 422, 104 


So, 805, 806; Texas Co. v. Meador (Tex. Civ. App.) 
243 S. W. 991, 992; Conover v. Cade, 184 Ind. 604, 112 
N. E. 7, 12; Davenport v. Hickson (C. C. A.) 261 F. 


983, 984; Gillilan v. Gillllan, 278 Mo. 99, 212 5. W. 348, 


851; Walcott v. Robinson, 214 Mass. 172, 100 N. E. 
1109; Byrd v. Henderson, 139 Miss. 140, 104 So. 100, 
102; Driskill v. Carwile, 145 Va. 116, 133 S. E. 773, 


774; ‘Stack v. Leberman, 154 N. Y. S. 490, 491, 169 
App. Div. 92; Williams v. J. ©. Armiger & Bro., 
129 Md. 222, 98 A. 642, 544. 

A devise or bequest to “heirs” primarily means 
those who are heirs at the testator’s death, and it 
is only when a contrary intention appears that this 
presumption fails In re Bump’s Will, 234 N. Y. 
60, 136 N. E. 295, 296; Brian v. Tylor, 129 Md. 145, 
98 A. 532, 634; In re Fretheim’s Estate, 156 Minn, 
366, 194 N. W. 766, 768; Schlater v. Lee, 117 Miss. 701, 
73 So. 700, 702; Dorrance y.-Greene, 41 R. I. 444, 104 
A. 12, 14; Simes yv. Ward, 78 N. H. 533, 103 A. 310, 
811. 


Heirs at law shall not be disinherited by conjec- 
ture, but only by express words or necessary im- 
plication. Schoul. Wills § 479. : 
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HEIRSHIP. The quality or condition of be- 
ing heir, or the relation between the heir and 
his ancestor. It is a legal right, regulated by 
law, to be enjoyed subject to the provisions of 
the statute. Winke v. Olson, 164 Wis. 427, 
160 N. W. 164, 166. 


HEIRSHIP MOVABLES. In Scotch law. 
The movables which go to the heir, and not 
to the executor, that the land may not go to 
the heir completely dismantled, such as the 
best of furniture, horses, cows, etc., but not 
fungibles. Bell; Hope, Minor Pr. 538; Er- 
skine, Inst, 3. 8. 18-17. 


HELD. In reference to the decision 


of a 
court, decided. Also see Hold. ` 


HELL. The name formerly given to a place 
under the exchequer chamber, where the 
king’s debtors were confined. Rich. Dict. 


HELM. Thatch or straw; a covering for the 
head in war; a coat of arms bearing a crest; 
the tiller or handle of the rudder of a ship. 


HELOWE-WALL. The end-wall covering 
and defending the rest of the building. 
Paroch., Antiq. 573. 


HELSING. A Saxon brass coin, of the value 
of a half-penny. 


HEMIPLEGIA. In medical jurisprudence. 
Unilateral paralysis; paralysis of one side 
of the body, commonly due to a Jesion in the 
brain, but sometimes originating from the 
spinal cord, as in “Brown-Sequard’s paraly- 
sis,” unilateral paralysis with crossed enes- 
thesia. In the cerebral form, the hemiplegia 
is sometimes “alternate” or crossed, that is, 
occurring on the opposite side of the body 
from the initial lesion. 


If the disease comes on rapidly or suddenly, !t is 
called “quick” hemiplegia; if slowly or gradually, 
“ehronic.” The former variety is more apt to af- 
fect the mental faculties than the latter; but, where 
hemiplegia ig complete, the operations of the mind 
are generally much impaired. See Baughman v. 
Baughman, 32 Kan. 538, 4 P. 1003. 


HEMOLDBORH, or HELMELBORCH. A ti- 
tle to possession. The admission of this old 
Norse term into the laws of the Conqueror 
is difficult to be accounted for; it is not 
found in any Anglo-Saxon law extant, Whar- 
ton. 


HENCEFORTH. A word of futurity, which, 
as employed in legal documents, statutes, and 
the like, always imports a continuity of action 
or condition from the present time forward, 
but excludes all the past. Thomson v. Amer- 
ican Surety Co., 170 N. Y. 109, 62 N, E. 1078; 
Opinion of Chief Justice, 7 Pick. (Mass.) 128, 
note, 


HENCHMAN. A page; an attendant: a her- 
ald. See. Barnes v. State, 88 Md. 347; 41 A. 
781. A footman; one who holds himself at 
the bidding of another. It has come to mean 
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here a political follower; used in a rather 
bad sense. 


HENEDPENNY. A customary payment of 
money instead of hens at. Christmas; a com- 
position for eggs. Cowell. 


HENFARE. A fine for flight on account of 
murder. Domesday Book, 


HENGHEN. In Saxon law. A prison, a goal, 
or house of correction. 


HENGWYTE. Sax. In old English law. An 
acquittance from a fine for hanging a thief. 
Fleta, lib. 1, c. 47, § 17. 


HENRICUS VETUS. Henry the Old, or 
Elder. King Henry I. is so called in ancient 
English chronicles and charters, to distin- 
guish him from the subsequent kings of that 
name. Spelman, 


HEORDFAETE, or HUDEFAEST. In Saxon 
law. A master of a family, keeping house, 
distinguished from a lower class of freemen, 
viz., folgeras, (folgarit,) who had no habita- 
tions of their own, but were house-retainers 
of their lords. 


HEORDPENNY. Peter-pence (q. v.). 


HEORDWERCH. In Saxon law. The serv- 
ice of herdsmen, done at the will of their 
lord. 


HEPBURN ACT. The name commonly given 
to an act of Congress, June 29, 1906, amend- 
ing §§ 1, 6, 14, 15, 16 and 20 of the Interstate 
Commerce Act, Feb. 4, 1887, and adding §§ 
16a and 24 thereto (49 USCA §§ 1, 6, 11, 14, 15, 
16, 16a, 18, 20). 


HEPTARCHY. A government exercised by 
seven persons, or a nation divided into seven 
governments. In the year 560, seven different 
monarchies had been formed in England by 
the German tribes, namely, that of Kent by 
the Jutes; those of Sussex, Wessex, and Es- 
_ Sex by the Saxons; and those of East Anglia, 
Bernicia, and Deira by the Angles. To these 
were added, about the year 586, an eighth, 
ealled the “Kingdom of Mercia,” also founded 
by the Angles, and comprehending nearly the 
whole of the heart of the kingdom. These 
states formed what has been designated the 
“Anglo-Saxon Octarchy,’ or more commonly, 
though not so correctly, the “Anglo-Saxon 
Heptarchy,” from the custom of speaking of 
Deira and Bernicia under the single appella- 
tion of the “Kingdom of Northumberland.” 
Wharton. 


HERALD. In ancient law, a herald was a 
diplomatic messenger who carried messages 
between kings or states, and especially proc- 
lamations of war, peace, or truce. In English 
law, a herald is an officer whose duty is to 
keep genealogical lists and tables, adjust 
armorial bearings, and regulate the cer- 
emonies at royal coronations and funerals. 


HERD 


HERALDRY. The art, office, or science of 
heralds. Also an old and obsolete abuse of 
buying and selling precedence in the paper 
of causes for hearing. 


HERALDS’ COLLEGE. In England. An 
ancient royal corporation, first instituted by 
Richard IJI. in 1483. It comprises three 
kings of arms, six heralds, and four marshals 
or pursuivants of arms, together with the earl 
Marshal and a secretary. The heralds’ books, 
compiled when progresses were solemnly and 
regularly made into every part of the king- 
dom, to inquire into the state of families, 
and to register such marriages and descents 
as were verified to them upon oath, are al- 
lowed to be good evidence of pedigrees. The 
heralds’ office is still allowed to make grants 
of arms and to permit change of names, 3 
Starkie, Hy. 848; Wharton. 


HERBAGE. In English law. An easement 
or liberty, which consists in the right to pas- 
ture cattle on another’s ground. 

Feed for cattle in fields and pastures. 
Bract. fol. 222; Co. Litt. 46; Shep. Touch. 
97. A right to herbage does not include a 
right to cut grass, or dig potatoes, or pick ap- 
ples, Simpson v. Coe, 4 N. H. 303. 


HERBAGIUM ANTERIUS. The first crop of 
grass or hay, in opposition to aftermath or 
second cutting. Paroch. Antiq. 459. 


HERBENGER, or HARBINGER. An officer 
in the royal house, who goes before and al- 
lots the noblemen and those of the household 
their lodgings; also an innkeeper. 


HERSBERGAGIUM. Lodgings to receive 
guests in the way of hospitality. Cowell. 


HERBERGARE. To harbor; to entertain. 


HERBERGATUS. Harbored or entertained 
in an inn. Cowell. 


HERBERY, or HERBURY,. An inn. Cowell, 
HERCIA, A harrow. Fleta, lib. 2, e. T7. 


HERCIARE. To harrow. 4 Inst. 270. 
HERCIATURA,. In old English law. Har- 
rowing; work with a harrow. Fleta, lib. 2, 


e. 82, § 2. 


HERCISCUNDA., In the civil law. To be di- 
vided. Familia herciscunda, an inheritance 


.to be divided. '. Actio familie herciscunde, an 


action for dividing an inheritance. Erciscun- 
đa is more commonly used in the civil law. 
Dig. 10, 2; Inst. 3, 28, 4; Id. 4, 6, 20. 


HERD, n. An indefinite number, more than 
a few, of cattle, sheep, horses, or other 
animals of the larger sorts, assembled and 
kept together as one drove and under one care 
and management. Brim v. Jones, 18 Utah, 
440, 45 P. 352. 


HERD, v. To tend, take care of, manage, and 
control a herd of cattle or other animals, im- 


HERDER 


plying something more than merely driving 
them from place to place. Phipps v. Grover, 
9 Idaho, 415, 75 P. 65; Fry v. Hubner, 35 
Or. 184, 57 P. 420. 


HERDER. One who herds or has charge of 
a herd of. cattle, in the senses above defined. 
See Hooker v. McAllister, 12 Wash. 46, 40 P. 
617; Underwood v. Birdsell, 6 Mont. 142, 
9 P. 922; Rev. Codes N. D. 1899, § 1544¢ 
(Comp. Laws 1913, § 2608). 


HERDEWICH. A grange or place for cattle 
or husbandry. Mon. Angl. pt. 3. 


HERDWERCH, HEORDWERCH. Herds- 
men’s work, or customary labor, done by 
shepherds and inferior tenants, at the will of 
the lord. Cowell. 


HEREAFTER. A word of futurity, always 
used in statutes and legal documents as in- 
dicative of future time, excluding both the 
present and the past. Chapman v. Holmes, 
10 N. J. Law, 26; Tremont & S. Mills v. 
Lowell, 165 Mass. 265, 42 N. E. 11384; Dob 
bing v. Cragin, 50 N. J. Eq. 640, 23 A. 172; 
Thomas v. Mueller, 106 IIl. 43. 


HEREBANNUM. In old English law. A 
proclamation summoning the army into the 
field. 

A, mulet or fine for not joining the army 
when summoned. Spelman. 

A tax or tribute for the support of the 
army. Du Cange. 


HEREBOTE. The royal edict summoning the 
people to the field. Cowell. 


HEREDAD. In Spanish law. A piece of 
land under cultivation; a cultivated farm, 
real estate; an inheritance or heirship. 


HEREDAD YACENTE. From Lat. “heredi- 
tas jacens,” (q. v.) In Spanish law. An in- 
heritance not yet entered upon or appropriat- 
ed. White, New Recop. b. 2, tit. 19, c. 2,§8 


HEREDERO. In Spanish law. Heir; he 
who, by legal or testamentary disposition, 
succeeds to the property of a deceased person. 
“Heres censeatur cum defuncto una eademque 
persona.” Las Partidas, 7,9,13. See Emeric 
v. Alvarado, 64 Cal. 529, 2 P. 433. 


HEREDITAGIUM. In Sicilian and Neapoli- 
tan law. That which is held by hereditary 
right; the same with hereditamentum (here~ 
ditament) in Waglish law. Spelman. 


HEREDITAMENTS. Things capable of being 
inherited, be it corporeal or incorporeal, real, 
personal, or mixed, and including not only 
lands and everything thereon, but also heir- 
looms, and certain furniture which, by cus- 
tom, may deseend to the helr together with 
the land. Co. Litt, 5b; 2 Bl. Comm. 17; Nel- 
lis v. Munson, 108 N. Y. 453, 15 N. E. 739; 
Owens v. Lewis, 46 Ind. 508, 15 Am, Rep. 295; 
Whitlock v. Greacen, 48 N. J. Eq. 359, 21 A. 
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944; Mitchell v. Warner, 5 Conn. 497; New 
York v. Mabie, 13 N. Y. 159, 64 Am. Dee. 538; 
Ralston Steel Car Co. v. Ralston, 112 Ohio 
St. 306, 147 N. E. 513, 516, 39 A, L. R. 334; 
Sox v. Miracle, 35 N. D. 458, 160 N. W. 716, 
719. 

At common law. corporeal hereditaments 
were physical objects, comprehended under 
the term land, and were said to lie in livery, 
while incorporeal hereditaments existed only 
in contemplation of law, were said to lie in 
grant and were affiliated with chattel inter- 
ests. National Supply Co. v. McLeod, 116 
Kan. 477, 227 P. 350. 


The term includes a few rights unconnected with 
land, but it is generally used as the widest expres- 
sion for real property of all kinds, and is there- 
fore employed in conveyances after the words 
“lands” and “tenements,” to include everything of 
the nature of realty which they do not cover. Sweet. 


Corporeal Hereditaments 


Substantial permanent objects which may 
be inherited. The term “land” will include 
all such. 2 Bl. Comm. 17; Sox v. Miracle, 
35 N. D. 458, 160 N. W. 716, 719; Whitlock 
v. Greacen, 48 N. J. Eq. 359, 21 A. 944; Cary 
v. Daniels, 5 Mete. (Mass.) 236; Gibbs v. 
Drew, 16 Fla. 147, 26 Am. Rep. 700. 


Incorporeal Hereditaments 


Anything, the subject of property, which is 
inheritable and not tangible or visible. 2 
Woodd. Lect. 4. A right issuing out of a thing 
corporate (whether real or personal) or con- 
cerning or annexed to or exercisable within 
the same. 2 Bl. Comm. 20; 1 Washb. Real 
Prop. 10; Hegan v. Pendennis Club (Ky.) 64 
S. W. 465; Whitlock v. Greacen, 48 N. J. Eq. 
359, 21 A. 944; Stone v. Stone, 1 R. I. 428. A 
right growing out of, or concerning, or an- 
nexed to, a corporeal thing, but not the sub- 
stance of the thing itself. Huston v. Cox, 
103 Kan. 73, 172 P. 992. 


HEREDITARY. That which is the subject 
of inheritance. 


HEREDITARY DISEASE, Physical ailment 
transmitted or transmissible from parent to 
child in consequence of the infection of the 
former or the presence of the disease in his 
system, and without exposure of the latter to 
any fresh source of infection or contagion. 
South Atlantic Life Ins. Co. v. Hurt’s Adm’x, 
115 Va. 398, 79 S. E. 401, 404. 


HEREDITARY RIGHT TO THE CROWN. 
The crown of England, by the positive cou- 
stitution of the kingdom, has ever been de- 
scendible; and so continues, in a course pe- 
culiar to itself, yet subject to limitation by 
parliament; but, notwithstanding such limi- 
tation, the crown retains its descendible qual- 
ity, and becomes hereditary in the prince to 
whom it is limited. 1 Bl. Comm. 191. 


HEREDITARY SUCCESSION. Inheritance 
by law; title by descent; the title whereby a 
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person, on the death of his ancestor, acquires: 


his estate as his heir at law. Barclay v. Cam- 
eron, 25 Tex. 241; In re Donahue’s Estate, 
36. Cal. 882; Moffett v. Conley, 63 Okl. 3, 163 
P. 118, 120. 


HEREDITY. That biological law by which 
all living beings tend to repeat themselves in 
their descendants. Prewitt v. State, 106 Miss. 
82, 63 So. 330, 331, 6 A. L. R. 1476. 


HEREFARE. Sax, A going into or with an 
army; a going out to war, (profectio mili- 
taris;) an expedition. Spelman. 


HEREGEAT. A heriot, (4. v.) 


HEREGELD. Sax. In old English law. A 
tribute or tax levied for the maintenance of 
-an army. Spelman. 


HEREMITORIUM. A place of retirement for 
hermits. Mon. Angl. tom. 3, p. 18. 


HEREMONES. Followers of an army, 
HERENACH. 


HERES. Heir; an heir. A form of heres, 
very common in the civil law. See Heres, 


HERESCHIP. In old Scotch law. Theft or 
robbery. 1 Pite. Crim. Tr. pt. 2, pp. 26, 89. 


HERESLITA, HERESSA, HERESSIZ. A 
hired soldier who departs without license. 4 
Inst, 128. 


HERESY. In English law. An offense 
against religion, consisting not in a total de- 
nial of Christianity, but of some of its es- 
sential doctrines, publicly and obstinately 
avowed. 4 Bl. Comm. 44, 45. An opinion on 
divine subjects devised by human reason, 
openly taught, and obstinately maintained. 
1 Hale, P. C. 384. This offense is now sub- 
ject only to ecclesiastical correction, and is 
no longer punishable by the secular law. 4 
Steph. Comm. 235. 


HERETOCH. A general, leader, or command- 
er; also a baron of the realm. Du Fresne. 


HERETOFORE. This word simply denotes 
time past, in distinction from time present or 
time future, and has no definite and precise 
signification beyond this. Andrews v. Thay- 
er, 40 Conn. 157; Miller v. Feather, 176 Ky. 
268, 195 S. W. 449, 451; Millers’ Mut. Fire 
Ins. Co. v. City of Austin (Tex. Civ. App.) 210 
S. W. 825, 827. 


An archdeacon. Cowell 


HERETUM. In old records. A court or yard 
for drawing up guards or military retinue 
Cowell. 


HEREZELD. In Scotch law. A gift or pres- 
ent made or left by a tenant to his lord asa 
token of reverence. Skene, . 


HERGE. In Saxon law. Offenders who 
joined in a body of more than thirty-five to 
commit depredations. 


HERITAGE 
HERIGALDS. In old English law. A sort. 
of garment. Cowell. 


HERIOT. In English law. A customary trib- 
ute of goods and chattels, payable to the lord 
of the fee on the decease of the owner of the 
land. 


Heriots are divided into heriot service and heriot 
custom. The former expression denotes such as are 
due upon a special reservation in a grant or jease 
of lands, and therefore amount to Httle more than 
a mere rent; the latter arise upon no special res- 
ervation whatever, but depend solely upon imme- 
Morial usage and custom. 2 Bl Comm. 422 See 
Adams v. Morse, 51 Me. 501. 


HERISCHILD. In old English law. A spe 
cies of military service, or knight’s fee. Cow- 
ell. 


HERISCHULDA. In old Scotch law. A fine 
or penalty for not obeying the proclamation 


made for warfare. Skene. 

HERISCINDIUM. A division of household 
goods. Blount. 

HERISLIT. Laying down of arms. Blount. 


Desertion from the army. Spelman. 


HERISTAL. The station of an army; the 
place where a camp is pitched. Spelman. 


HERITABLE. Capable of being taken by de- 
scent. A term chiefiy used in Scotch law, 
where it enters into several phrases. 


HERITABLE BOND. A bond for a sum of 
money to which is added, for further security 
of the creditor, a conveyance of land or herit- 
age to be held by the creditor as pledge. 1 
Ross, Conv. 76; 2 Ross, Conv. 324. 


HERITABLE JURISDICTIONS. Grants of 
criminal jurisdiction formerly bestowed on 
great fainilies in Scotland, to facilitate the ad- 
ministration of justice. Whishaw. Abolished 
in effect by St. 20 Geo. II. ce. 50. Tomlins. 


HERITABLE OBLIGATION. In Louisiana. 
An obligation is heritable when the heirs and 
assigns of one party may enforce the perform- 


ance against the heirs of the other. Civ. Code 
La. art. 1997. 
HERITABLE RIGHTS. In Scotch law. 


Rights of the heir; all rights te land or what- 
ever is connected with land, as mills, fishings, 
tithes, ete. 


HERITABLE SECURITY. Security consti- 
tuted by heritable property. Eneye. Dict. 


HERITAGE. 
In the Civil Law 


Every species of immovable which can he 
the subject of property; such as lands, hous- 
es, orchards, woods, marshes, ponds, ete., in 
whatever mode they may have been acquired, 
either by descent or purchase. 3 Toullier, 
No. 472. 


HERITAGE 


In Scotch Law 


Land, and all property connected with land ; 
real estate, as distinguished from movables, 
or personal estate. Bell. 


HERITOR. In Scotch law. 
land. 1 Kames, Eq. Pref. 


HERMANDAD. In Spanish law. A fraterni- 
ty formed among different towns and villages 
to prevent the commission of crimes, and to 
prevent the abuses and vexations to which 
they were subjected by men in power. Bou- 
vier. 


A proprietor of 


HERMAPHRODITE. In medical jurispru- 
dence. A person of doubtful or double sex; 
one possessing, really or apparently, and in 
more or less developed form, some or all of the 
genital organs of both sexes. 


Hermaphroditus tam masculo quam femina 
comparatur, secundum prevalentiam sexus in- 
calescentis. .An hermaphrodite is to be consid- 
ered male or female according to the predom- 
inance of the exciting sex. Co. Litt. 8; Bract. 
fol. 5. 


HERMENEUTICS. The science or art of con- 
struction and interpretation. By the phrase 
“legal hermeneutics” is understood the sys- 
tematic body of rules which are recognized as 
applicable to the construction and interpreta- 
tion of legal writings. 


HERMER. A great lord. Jacob. 


HERMOGENIAN CODE. 
genianus. 


HERNESCUS. A heron. Cowell 


HERNESIUM, or HERNASIUM. Household 
goods; implements of trade or husbandry; 
the rigging or tackle of a ship. Cowell. 


HEROUD, HERAUD. L. Fr. A herald. 
HERPEX. A harrow. 


See Codex Hermo- 


Spelman. 


HERPICATIC. In old English law. 
work with a harrow. Spelman. 


A day’s 


HERRING SILVER. This was a composition 
in money for the custom of supplying herrings 
for the provision of a religious house. Whar- 
ton. 


HERSHIP. The crime, in Scotland, of car- 
rying off cattle by force; it is described as 
“the masterful driving off of cattle from a 
proprietor’s grounds.” Bell. 


HERUS. Lat. A master. Servus facit ut 
herus det, the servant does [the work] in or- 
der that the master may giye [him the wages 
agreed on.] Herus dat ut servus facit, the 
master gives [or agrees to. give, the wages,] 
in consideration of, or with a view to, the 
servant’s doing [the work.] 2 Bl. Comm. 445. 


HESIA. An easement. Du Cange 


, 
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HEST CORN. In old records. Corn or grain 
given or devoted to religious persons or pur- 
poses, 2 Mon. Angl. 3670; Cowell. 


HESTA, or HESTHA. A little loaf of bread. 
A capon or young cockerel. 


HET/AERARCHA. ‘The head of a religicus 
house; the head of a college; the warden 
of a corporation. 


HETAERIA. In Roman law. 
ciety, or college. 


HEUVELBORH. Sax. In old English law. 
A surety, (werrantus.) 


HEYLODE. In old records. A customary 
burden upon infericr tenants, for mending or 
repairing hays or hedges. 


A company, so- 


HEYMECTUS. A hay-net; a net for catching 
conies. Cowell. 


HIBERNAGIUM. The season for sowing win- 
ter corn. Cowell. 


HIDAGE, An extraordinary tax formerly 
payable to the crown for every hide of land. 
This taxation was levied, not in money, but 
provision of armor, ete. Cowell. 


HIDALGO. In Spanish law. A noble; a 
person entitled to the rights of nobility. By 
hidalgos are understood men chosen from 
good situations in life, (de buenos lugures,) 
and possessed of property, (algo.) White, 
New Recop. b. 1, tit. 5, e. 1. 


HIDALGUIA. In Spanish law. Nobility by 
descent or lineage. White, New Recop. b. 1, 
tit. 5, c. 3, § 4. 


HIDE. In old English law. A measure of 
land, being as much as could be worked with 
one plow. It is variously estimated at from 
60 to 100 acres, but was probably determined 
by local usage. Another meaning was as 
much land as would support one family or the 
dwellers in a mansion-house. Also a house; 
a dwelling-house. A hide was anciently em- 
ployed as a unit of taxation. 1 Poll, & Maitl. 
847, such tax being called hidegild. 


HIDE AND GAIN. In English law. A term 
anciently applied to arable land. Co, Litt. 
85b. 


HIDE LANDS. In Saxon law. Lands belong- 
ing to a hide; that is, a house or mansion. 
Spelman. 


HIDEL. In old English law. A place of pro- 
tection; a sanctuary. St. 1 Hen. VII. ec. 
5, 6; Cowell. 


HIDGILD. A sum of money paid by a vil- 
lein or servant to save himself from a whip 
ping, Fleta, 1. 1, c. 47, § 20. ` 


HIERARCHY. Originally, government by a 
body. of priests. Now, the body of officers in 
any church or ecclesiastical institution, con- 
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sidered as forming an ascending series of 
ranks or degrees of power and authority, with 
the correlative subjection, each to the one 
next above. Derivatively, any body of men, 


taxen in their public capacity, and considered - 


as forming a chain of power, as above de- 
scribed. 


HIGH. This term, as used in various com- 
pound legal phrases, is sometimes merely an 
addition of dignity, not importing a compari- 
son; but more generally it means exalted, 
either in rank or location, or occupying a posi- 
tion of superiority, and in a few instances it 
implies supericrity in respect to importance, 
size, or frequency or publicity of use, e. g. 
“high seas,” “highway.” 

As to high “Bailiff,” “Constable,” “Crimes,” 
“Justice,” “Justiciar,” “Prerogative writ,” 
“Probability rule,” “School,” “Sea,” “Sheriff,” 
“Tide,” “Treason,” and “Water-Mark,”’ see 
those titles, 


HIGH COMMISSION COURT. See Court of 
High Commission. ' 


HIGH COURT OF ADMIRALTY. See Court 
of Admiralty. 


HIGH COURT OF DELEGATES. See Court 
of Delegates. 


HIGH CGURT OF ERRORS AND APPEALS. 
See Court of Errors and Appeals. 


HIGH COURT OF JUSTICE. See Supreme 
Court of Judicature. 


HIGH COURT OF PARLIAMENT. 
liament. 


See Par- 


HIGH DEGREE OF CARE AND DILI- 
GENCE. See Care. 


HIGHBINDER. A rough, one of a Chinese 
secret society composed of blackmailers. 
People v. Ho Kim You, 141 P. 950, 956, 24 Cal. 
App. 451. 


HIGHER AND LOWER SCALE. In the prac- 
tice of the English supreme court of judica- 
ture there are two scales regulating the fees 
of the court and the fees which solicitors are 
entitled to charge. The lower scale applies 
(unless the court otherwise orders) to the 
following cases: All causes and matters as- 
signed by the judicature acts to the king’s 
bench, or the probate, divorce, and admiralty 
divisions; all actions of debt, contract, or 
tort; and in almost all causes and matters 
assigned by the acts to the chancery division 
in which the amount in litigation is under 
£1,000. The higher scale applies in all other 
causes and matters, and also in actions falling 
under one of the above classes, but in which 
the principal relief sought to be obtained is 
an injunction. Sweet. 


HIGHEST PROVED VALUE. In an action of 
trover the amount which the jury from a con- 
sideration of all the evidence, may. find to 


HIGHWAY 


be the highest value of the property during 
the perfod between the conversion and the 
trial. Elder v. Woodruff Hardware & Mfg. 
Co., 16 Ga. App. 255, 85 S. E. 268. 


HIGHNESS. A title of honor given to prine- 
es. The kings. of England, before the time 
of James I., were not usually saluted with the 
title of “Majesty,” but with that of “High- 
ness.” “The children of crowned heads gener- 
ally receive the style of “Highness.” Whar- 
ton. 


HIGHWAY. An easement acquired by the 
public in the use of a road or way for thor- 
oughfare. Bolender v. Southern Michigan 
Telephone Co., 182 Mich. 646, 148 N. W. 697, 
700. ` 


A free and public road, way, or street; one 
which every person has the right to use. Ab- 
bott v. Duluth (C. C.) 104 F. 837; Shelby 
County Com’rs v. Castetter, 7 Ind. App. 309, 
33 N. E. 986; State v. Cowan, 29 N. C. 248; 
In re City of New York, 185 N. Y. 253, 31 
N. E. 1043, 31 Am. St. Rep. 825; Parsons 
v. San Francisco, 23 Cal. 464; Yale Univer- 
sity v. City of New Haven, 104 Conn. 610, 
134 A. 268, 271, 47 A. L. R. 667; Schlesinger 
v. City of Atlanta, 161 Ga. 148, 129 S. E. 861, 
867; Rodgers v. Hess, 325 Il. 603, 156 N. B. 
811, 813; Gulf & S. Ir. R. Co. v. Adkinson, 
117 Miss. 118, 77 So. 954, 955; Illinois Cent. 
R. Co. v. Bennett (C. C. A.) 296 F. 436, 437. 


The generic name for all kinds of publie 
ways, whether carriage-ways, bridle-ways, 
foot-ways, bridges, turnpike roads, railroads, 
canals, ferries or navigable rivers; 6 Mod. 
255; Ang. Highw. c. 1; 3 Kent 482. City 
of St. Louis v. Bell Place Realty Co., 259 
Mo, 126, 168 S. W. 721, 722; Shannon v. 
Martin, 164 Ga. 872, 139 S. E. 671, 54 A. L. 
R. 1246. As to bridges, see Point Bridge Co. 
v. Pittsburgh Rys. Co., 240 Pa. 105, 87 A. 614, 
G15; City of Baraboo v. Dwyer, 166 Wis. 
372, 165 N. W. 297, 299; State v. Vantage 
Bridge Co., 184 Wash. 568, 236 P. 280, 282. 
As to watercourses, Cameron Lumber Co. y. 
Stack-Gibbs Lumber Co., 26 Idaho, 626, 144 P. 
1114, 1119; People v. New York & Ontario 
Power Co., 219 App. Div. 114, 219 N. Y. S. 497, 
501; Pappenburg v. State, 10 Ala. App. 224, 65 
So. 418, 419. As to railroads, Liggett v. Ex- 
celsior Powder Mfg. Co., 274 Mo. 115, 202 
S. W. 372, 373; Cincinnati, N. O. & T. P. 
R. Co. v. Ford, 139 Tenn. 291, 202 S. W. 72; 
Barney v. Chicago, St. P., M. & O. Ry. Co., 
167 Minn. 190, 208 N. W. 821, 822; Ward 
v. Erie R. Co., 149 N. Y. 8. 717, 722, 87 Misc. 
865. As to streets and alleys, Iowa Tele- 
phone Co. v. City of Keokuk (D. C.) 226 F. 
82, 87; Burns v. Kendall, 96 S. C. 385, 80 S. 
E. 621, 622; Richmond, F. & P. R. Co. v. 
City of Richmond, 145 Va. 225, 183 S. E. 
800, 806; Byrne v. Wheeling Can Co., 72 W. 
Va. 600, 78 S. E. 758, 759; Heppes Co. v. 
City of Chicago, 260 IN. 506, 103 N. E. 455, 
457. 


HIGHWAY 


Highway refers to roadway or street which can be 
used for travel, as distinguished from way upon 
which road can be or is being constructed. Allen 
v. Jones, 47 S. D. 603, 201 N. W. 353; Town of Ken- 
wood Park v. Leonard, 177 Iowa, 337, 158 N. W. 655, 
659, 

There is a difference in the shade of meaning con- 
veyed by two uses of the word. Sometimes it signi- 
fies right of free passage, in the abstract, not im- 
porting anything about the character or construc- 
tion of the way. Thus, a river is called a “high- 
way;” and it has been not unusual for congress, in 
granting a privilege of building a bridge, to declare 
that it shall be a public highway. Again, it has ref- 
erence to some system of law authorizing the tak- 
ing a strip of land, and preparing and devoting it 
to the use of travelers. In this use it imports a 
roadway upon the soil, constructed under the au- 
. thority of these laws. Abbott. 


Commissioners of Highways 


Publie officers appointed in the several 
counties and municipalities, in many states, 
to take charge of the opening, altering, re- 
pair, and vacating of highways within their 
respective jurisdictions. 


Common Highway ` 


A road to be used by the community at 
large for any purpose of transit or traffic. 
Ham. N. P. 239; Railway Co. v. State, 23 
Fla. 546, 3 So. 158, 11 Am. St. Rep. 395. 


Highway Acts, or Laws 


The body or system of laws governing the 
laying out, repair, and use of highways. a 


Highway Crossing 


A place where the track of a railroad cross- 
es the line of a highway. 


Highway-rate 


In English law. A tax for the maintenance 
and repair of highways, chargeable upon the 
tame property that is liable to the poor-rate. 


Highway Robbery 
See Robbery. 


Highway Tax 
A tax for and applicable to the making 
and repair of highways. Stone v. Bean, 15 
-Gray (Mass.) 44. 


Public Highway 


One under the control of and kept by the 
public, established by regular proceedings for 
the purpose, or generally used by the public 
for twenty years, or dedicated by the owner of 
the soil and accepted by the proper authori- 
ties and for the maintenance of which they 
are responsible. State v. Gross, 119 N. ©. 
868, 26 S. E. 91. It includes roads, streets, 
alleys, lanes, courts, places, trails, and bridg- 
es, laid out or erected as such by the public, 
or, if laid out and erected by others, dedicat- 
ed or abandoned to the public, or made such 
in actions for the partition of real property. 
Pol. Code Cal, § 2618; Patterson v. Munyan, 
93 Cal, 128, 29 P. 250. - 


the king claimed all 


-at 200s., called “tiyhindmen.” 
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Royal Highways 


There were four royal highways in York- 
shire, three by land and one by water, where 
forfeitures. Maitl. 
Domesd. Book and Beyond 87. 


HIGHWAYMAN. A bandit; one who robs 
travelers upon the highway. Anderson v. 
Hartford Accident & Indemnity Co, 77 Cal. 
App. 641, 247 P. 507, 510. 


HIGLER. In English law. A hawker or ped- 
dier. A person who carries from door to door, 
and sells by retail, small articles of provi- 
sions, and the like. 


HIGUELA. In Spanish law. A receipt giv- 
en by an heir of a decedent, setting forth what 
property he has received from the estate. 


HIIS TESTIBUS. Words formerly used in 
deeds, signifying these being witness. They 
have been disused since Henry VIII. Co. 
Litt.; Cowell. 


HIWVACKER. Another name for robber. 
Franklin v. State, 104 Tex. Cr. R. 240, 283 
S. W. 802, 803. 


HIKENILD STREET. One of the four great 
Roman roads of Britain. More commonly 
called “Ikenild Street.” 


HILARY RULES. A collection of orders and 
forms extensively modifying the pleading and 
practice in the English superior courts of com- 
mon law, established in Hilary term, 1834. 
Stimson, 


HILARY TERM. In English law. A term of 
court, beginning on the 11th and ending on the 
31st of January in each year. Superseded 
(14875) by Hilary sittings, which begin Janu- 
ary 11th, and end bn. the Wednesday before 
Easter. 


HINDEN! HOMINES. A society of men. 
The Saxons ranked men iuto three classes, 
and valued thein, as to satisfaction for inju- 
ries, etc., according to their elass. The high- 
est class were valued at 1,200s. and were 
called “tuwelf hindmen;” the middle class at 
600s., and called “serhindmen;” the lowest 
_ Their wives 
were termed “hindas.” Brompt. Leg. Alfred. 
c. 12. ‘ 


HINDER AND DELAY. To hinder and delay 
is to do something which is an attempt to de- 
fraud, rather than a successful fraud; to put 
some obstacle in the path, or interpose some 
time, unjustifiably, before the creditor can 
realize what is owed out of his debtor’s prop- 
erty. See Walker v. Sayers, 5 Bush (Ky.) 
582; Burdick v. Post, 12 Barb. (N. Y.) 186; 
Crow v. Beardsley, 68 Mo. 439; Burnham 
v. Brennan, 42 N, Y. Super. Ct. 63. 


HINDU LAW. The system of native law pre- 
vailing among the Gentoos, and. administered 
by the government of British India, 
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It is not the law of India or of ‘any defined 
region, It is the law of castes, class, orders 
and even families which the Hindus carry 
about with them. 17 L. Q. R. 209. See Bryce, 
Extension of Law in 1 Sel. Essays in Anglo- 
Amer, Leg. Hist. 597; Ilbert, Government of 
India; Sir W. Markby (1908); Mulla, Prin- 
ciples -of Hindu Law, 


HINE, or HIND. In old English law. 
bandry servant. 


HINEFARE. In old English law. The loss 
or departure of a servant from his master. 
Domesday. 


A hus- 


HINEGELD. A ransom for an offense com- 
mitted by a servant.. Cowell, 


HIPOTECA. In Spanish law, A mortgage of 
real property. 


HIRCISCUNDA. See Herciscunda, 


HIRE, v. To purchase the temporary use of 
a thing, or to stipulate for the labor or serv- 
ices of another. See Hiring. 

To engage in service for a stipulated re- 
ward, as to hire a servant for a year, or la- 
borers by the day or month; to engage a 
man to temporary service for wages. To “em- 
ploy” is a word of more enlarged signification. 
A man hired to labor is employed, but a man 
may be employed in a work who is not hired. 
McCluskey v. Cromwell, 11 N. Y. 605; Car- 
ter-Mullaly Transfer Co. v. Angell (Tex. Civ. 
App.) 181 S. W. 237, 238; United States v. 
Blair-Murdock Co. (D. ©.) 228 F. 77, 84.. 

For definitions of the various species of 
this class of contracts, under their Latin 
names, see Locatio and following titles. 


HIRE, n. Compensation for the use of a 
thing, or for labor or services. Carr v. State, 
50 Ind. 180; Learned-Letcher Lumber Co. V. 
Fowler, 109 Ala. 169, 19 So. 396. 

A bailment in which compensation is to 
be given for the use of a thing, or for labor 
and services about it. 2 Kent 456; Story, 
Baim, § 359. The divisions of this species 
of contract are dencted by Latin names. 


HIREMAN. A subject. Du Cange. 


HIRER. One who hires a thing, or the labor 
or services of another person. Turner v. 
Cross, 83 Tex. 218, 18 S. W. 578, 15 L. R. A. 
262. 


HIRING. A contract by which one person 
grants to another either the enjoyment of a 
thing or the use of the labor and industry, ei- 
ther of himself or his servant, during a cer- 
tain time, for a stipulated compensation, or 
by which one contracts for the labor or sery- 
ices of another about a thing bailed to him 
for a specified purpose. Code Ga. 1882, § 
2085 (Civ. Code 1910, § 3476). 

Hiring is a contract by which one gives to 
another the temporary possession and use of 


HITHERTO 


property, other than money, for reward, and 
the latter agrees to return the same to the 
former at a future time, Civ. Code Cal. § 
1925; Comp. Laws N. D. 1918, § 6079; Comp. 
Laws S. D. 1929, § 1046. 


Synonyms 

“Hiring” and “borrowing” are both contracts by 
which a qualified property may be transferred to 
the hirer or borrower, and they differ only in this, 
that hiring is always for a price, stipend, or recom- 
pense, while borrowing is merely gratuitous. 2 BI. 
Comm. 453; Neel v. State, 33 Tex. Cr. R. 408, 26 S. 
W. 726. . 


HIRING AT WILL. A general or indefinite 
hiring. National Cash Register Co. v. Rem- 
ington Arms Co., 209 N. Y. S. 40, 49, 212 App. 
Div. 343; Davis v. Pioneer Life Ins. Co. of 
America, 181 Mo. App. 353, 172 8. W. 67, 68. 


HIRST, HURST. In old English law. A 
wood. Co. Litt. 4b. 


HIS. This pronoun, generically used, may 
refer to a person of either sex. Danforth v. 
Emmons, 124 Me. 156, 126 A. 821, 823; Wil- 
mette v. Brachle, 110 Ill. App. 356, affirmed 
209 Ill. 621, 71 N. E. 41. Its use in a written 
instrument, in referring to a person whose 
Christian name is designated therein by a 
mere initial, is not conclusive that the per- 
son referred to is a male; it may be shown 
by parol that the person intended is a female. 
Berniaud v. Beecher, 71 Cal. 38, 11 P. 802. 


HIS EXCELLENCY. 


In English Law 


The title of a viceroy, governor general, 
ambassador, or commander in chief. 


In American Law 


This title is given to the governor of Massa- 
chusetts by the constitution of that state; and 
it is commonly given, as a title of honor and 
ecurtesy, to the governors of the other states. 
and to the president of the United States. It 
is also customarily used by foreign ministers 
in addressing the secretary of state in writ- 
ten communications. 


HIS HONOR. A title given by the constitu- 
tion of Massachusetts to the lieutenant gover- 
nor of that commonwealth. Mass. Const. part 
2, c. 2, § 2, art. 1. It is also customarily given. 
to some inferior magistrates, as the mayor 
of a city. 


HIS TESTIBUS. Lat. These being witnesses.. 
The attestation clause in old deeds and char- 
ters. 


HISSA. A lot or portion; a share of revenue 
or rent. Wilson’s Gloss. Ind. 


HITHERTO. In legal use, this term always 
restricts the matter in connection with which 
it is employed to 4 period of time already 
passed. Mason v. Jones, 13 Barb. (N. YX.) 479 


. 


HIWISC 


HIWISC. In old English law. A hide of land. 
According to Maitland (Domesday Book 359), 
a household. 


HLAF ETA. Sax. 
ter’s cost. 


A servant fed at his mas- 


HLAFORD. Sax. A lord. 1 Spence, Ch. 36. 


HLAFORDSOCNA. Sax. A lord’s protec- 
» tion. Du Cange. 
HLAFORDSWICE. Sax. In Saxon law. 


The crime of betraying one’s lord, (proditio 
domini;) treason. Crabb, Eng. Law, 59, 301. 


HLASOCNA. Sax. The benefit of the law. 
Du Cange. 
HLOTHBOTE. In Saxon law. A fine for be- 


ing present at an unlawful assembly. 
man, 


HLOTHE. In Saxon law. An unlawful as- 
sembly from eight to thirty-five, inclusive. 
Cowell. 


HOASTMEN. In English law. An ancient 
gild or fraternity at Newcastle-upon-Tyne, 
who dealt in sea coal. St. 21 Jac I, c. 3. 


Spel- 


HOBBIT. A measure of weight in use in 
Wales, equal to 168 pounds, being made up 
of four Welsh pecks of 42 pounds each. 
Hughes v. Humphreys, 26 Eng. L. & Eq. 132. 


HOBBLERS. In old English law. Light 

horsemen or bowmen; also certain tenants, 

bound by their tenure to maintain a little 

light horse for giving notice of any invasion, 

or such like peril, towards the seaside. Cam- 
` den, Brit. 


HOC. Lat. This. Hoe intuitu, with this ex- 
pectation. Hoe loco, in this place. Hoc nomi- 
ne, inthis name. Hoe titulo, under this title. 
Hoc voce, under this word. 


HOC PARATUS EST VERIFICARE. Lat. 
This he is ready to verify. 


Hoc quidem perquam durum est, sed ita lex 
scripta est. Lat. This indeed is exceeding- 
ly hard, but so the law is written; such is 
the written or positive law. An observation 
quoted by Blackstone as used by Ulpian in 
the civil law; and applied to cases where 
courts of equity have no power to abate the 
rigor of the law. Dig. 40, 9, 12, 1; 3 BL 
Comm. 430. 


Hoc servabitur quod initio convenit. This shall 
be preserved which is useful in the beginning. 
Dig. 50, 17, 23; Bract. 73b. 


HOCCUS SALTIS., A hoke, hole, or lesser pit 
of. salt. Cowell. 


HOCK-TUESDAY MONEY. This was a duty 
given to the landlord that his tenants and 
bondmen might solemnize the day on which 
the English conquered the Danes, being the 
second Tuesday after Easter week, Cowell 
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HOCKETTOR, or HOCQUETEUR. A knight 
of the post; a decayed man; a basket car- 
rier. Cowell. 


HODGE-PODGE ACT. A name applied to a 
statute which comprises a medley of incon- 
gruous subjects. 


HOG. This word may include a sow; Shu- 
brick v. State, 2 S. C. 21; a pig; Lavender v. 
State, 60 Ala. 60; Washington v. State, 58 Ala. 
355; and may refer to dead as well as a living 
animal; Whitson v. Culbertson, 7 Ind. 195; 
Hunt v. State, 55 Ala. 140; Reed v. State, 16 
Fla. 564; contra, State v. Hedrick, 272 Mo. 
502, 189 S. W. 192, L. R. A. 19180, 574: and it 
is synonymous with swine; Rivers v. State, 10 
Tex. App. 177. 


HOGA. In old English law. A hill or moun- 
tain, In old English, a how. Grene hoga, 
Grenehow. Domesday; Spelman. 


HOGASTER. In old English law. A sheep 
of the second year. Fletd, lib. 2, c. 79, 8§ 4, 12. 
A young hog. Cowell. 


HOGGUS, or HOGIETUS. 
Cowell. 


A hog or swine. 


HOGHENHYNE. In Saxon law. A house- 
servant. Any stranger who lodged three 
nights or more at a man’s house in a decen- 
nary was called “hoghenhyne,” and his host 
became responsible for his acts as for those 
of his servant. 


HOGSHEAD. A measure of a capacity con- 
taining the fourth part of a tun, or sixty-three 
gallons. Cowell. A large cask, of indefinite 
contents, but usually containing from one 
hundred to one hundred and forty gallons. 
Webster. 


HOKE DAY (Heck Day). A day of feasting 
or mirth kept formerly in England on the 
second or third Tuesday after Easter; Cent. 
Dict.; or, as a recent writer concludes, the 
first Sunday after Easter; 28 L. Q. Rev. 283, 
where it is suggested that it was originally the 
great spring festival of the pre-Roman Brit- 
ish. 


HOLD, v. 1. To possess in virtue of a law- 
ful title; as in the expression, common in 
grants, “to have and to hold,” or in that ap- 
plied to notes, “the owner and holder.” 
Thompson v. Sandford, 13 Ga. 241; Bank of 
Michigan v. Niles, 1 Doug. (Mich.) 407, 41 Am, 
Dec. 575; Stansbury v. Hubner, 73 Md. 228, 
20 A. 904, 11 L. R. A. 204, 25 Am, St. Rep. 
584; Miller v. Oliver, 54 Cal. App. 495, 202 P. 
168, 169; In re Williams’ Estate, 40 Nev. 241, 
161 P. 741, 746, L. R. A. 1917C, 602; Chicago 
Home.for Girls v. Carr, 300 Ill. 478, 133 N. E. 
344, 346. 

2. To be the grantee or tenant of another; 
to take or have an estate from another. Prop- 
erly, to have an estate on condition of paying 
rent, or performing service, 
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3. To adjudge or decide, spoken of a court, 
particularly to declare the conclusion of, law 
reached by the court as to the legal effect of 
the facts disclosed. 

4. To maintain or sustain; to be under the 
necessity or duty of sustaining or proving; as 
when it is said that a party “holds the af- 
firmative” or negative of an issue in a cause. 

5. To bind or obligate; to restrain or con- 
strain; to. keep in custody or under an obli- 
gation; as in the phrases “hold to bail,” “hold 

‘for court,” “held and firmly bound,” etc. 

6. To administer ; to conduct or preside at; 
to convoke, open, and direct the operations 
of; as to hold a court, hold pleas, etc. Smith 
v. People, 47 N. Y. 334. 

7. To prosecute; to direct and bring about 
officially; to conduct according to law; as to 
bold an election. 

8. To possess ; to occupy ; to be in possession 
and administration of; as to hold office. 

3. To keep; to retain; to maintain posses- 
sion of or authority over. Rice v, Fields, 232 
S. W. 385, 192 Ky. 161; Corn v. Hyde, 26 N. 
M. 36, 188 P. 1162, 1108; Dimock State Bank 
v. Boehnen, 46 S. D. 50, 190 N; W. 485. 


—Hold over. To retain possession as tenant of 
property leased, after the end of the term. 
To continue in possession of an office and 


continue to exercise its functions, after the - 


end of the officer’s lawful term. State v. Si- 
mon, 20 Or. 365, 26 P. 174; Frost v. Akron 
Iron Co., 1 App. Div. 449, 37 N. Y. S. 374. 


~Hold pleas. ‘To hear or try causes, 3 BL 
Comm. 35, 298. ‘> . 


HOLD, n. In old law. Tenure. A word con- 
stantly occurring in conjunction with others, 
as freehold, leasehold, copyhold, ete., but rare- 
ly met with in the separate form. 


HOLDER. The holder of a bill of exchange, 
promissory note, or check is the person who 
has legally acquired possession of the same, 
by indorsement or delivery, and who is enti- 
tled to receive payment of the instrument. 
Bowling v. Harrison, 6 How. 258, 12 L. Ed. 
425; Crocker-Woolworth Nat. Bank v. Neva- 
da Bank, 139 Cal. 564, 73 P. 456, 63 L. R. A. 
245, 96 Am. St. Rep. 169; Rice v. Hogan, 8 
Dana (Ky.) 185; Rev. Laws Mass. 1902, p. 
658, § 207 (G. L. [Ter. Ed.] c. 107, § 18); Pryor’ 
v. American Trust & Banking Co., 15 Ga. App. 
822, 84 S. E. 312, 314; Utah Implement-Ve- 
hicle Co. v. Kenyon, 30 Idaho, 407, 164 P. 
1176, 1177; (Vernon’s Ann, Civ. St. art. 5948, 
§ 191); Ford v. Smith (Tex. Civ. App.) 274 8. 
W. 166, 167; Miller v. People’s Say. Bank, 193 
Mo. App. 498, 186 8. W. 547, 550; Mulert v. 
National Bank of Tarentum (C. C. A.) 210 F. 
857, 860; Smith v. Nelson Land & Cattle Co. 
(C. C. A.) 212 F. 56, 61. 


HOLDER IN DUE COURSE. In English law, 
is “a holder who has taken a bill of exchange 
(check or note) complete and regular on the 
face of it, under the following conditions, 
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hamely:. (a) That he became the holder of it 
before it was overdue, and without notice 
that it had been previously dishonored, -if 
such was the fact. (b) That he took the bill 
(check or note) in good faith and for value, 
and that at the time it was negotiated to him 
he had no notice of any defect in the title 


- of the person who negotiated it.” Bills of Ex- 


change Act, 1882. (45 & 46 Vict. c. 61, § 29.) 
And see Sutherland v. Mead, 80 App. Div. 103, 
80 N. Y. S. 504; Planters’ Bank & Trust Co. 
v. Felton, 188 N. C. 384, 124 S. E. 849, 851; 
Potter v. Sager, 98 Misc. 25, 161 N. Y. S. 1088, 
1090; Lewiston Trust. & Safe Deposit Co. 
v. Shackford, 218 Mass. 432, 100 N. E. 828; 
Thomas v. Goodrum (Mo. Sup.) 231 S. W. 571, 
574. , i 


HOLDES. Sax. In Saxon law. A military 
commander. Spelman. 


HOLDING. 
In English Law 


A piece of land held under a lease or simi- 
lar tenancy for agricultural, pastoral, or simi- 
lar purposes. 

In Scotch Law 


The tenure or nature of the right given by 
the superior to the vassal. Bell. 


In General 
—Holding over. .See Hold, v. 


—Holding up the hand. In criminal practice. 
A formality observed in the arraignment of 
prisoners. Held to be not absolutely neces- 
sary. 1 W. BL 3, 4. 


HOLDING COMPANY. A corporation organ- 
ized to hold the stock of another or other 
corporations. Such companies become legally 
possible by virtue of the legislation, which is 
said to exist in nearly all the states, which 
authorizes a corporation to hold and own the 
capital stock of other corporations. 


HOLIDAY. A religious festival; a day’ set 
apart for commemorating some: important 
event in history; a day of exemption from la-. 
bor. Webster. A day upon which the usual 
operations of business are suspended and the: 
courts closed, and, generally, no legal process: 
is served. United Cigar Stores Co. v. Worth- 
Gyles Grain Co., 212 Ill. App. 26. 


Legal Holiday 


A day designated by law as exempt from 
judicial proceedings, service of process, de- 
mand and protest of commercial paper, ete. 


Publie Holiday 
A legal holiday. 


HOLM. An island in a river or the sea. Spel- 
man. ` 

Plain grassy ground upon water sides or in 
the water. Blount. Low ground intersected 
with streams. Spelman. 


HOLDGRAFO 


HOLOGRAFO. In Spanish law. A holo- 
graph. An instrument (particularly a will) 
wholly in the handwriting of the person exe- 
cuting it; or which, to be valid, must be so 
written by his own hand. 


HOLOGRAPH. A will or deed written en- 
tirely by the testator or grantor with his own 
hand. Estate of Billings, 64 Cal. 427, 1 P. 
701; Harrison v. Weatherby, 180 Ill, 418, 54 
N. E. 237. 


HOLT. Sax. In old English law. A wood 
or grove. Spelman; Cowell; Co. Litt. 4b. 


HOLY ORDERS. In ecclesiastical law. The 
orders of bishops, (including archbishops,) 
priests, and deacons in the Church of Eng- 
land. The Roman canonists had the orders 
of bishop, (in which the pope and archbishops 
were included,) priest, deacon, subdeacon, 
psalmist, acolyte, exorcist, reader, ostiarius. 
3 Steph. Comm. 55, and note a. 


HOMAGE. In feudal law. A service (or the 
ceremony of rendering it) which a tenant was 
bound to perform to his lord on receiving 
investiture of a fee, or succeeding to it. as 
heir, in acknowledgment of the tenure. It is 
described by Littleton as the most honorable 
service of reverence that a free tenant might 
do to his lord. The ceremony was as follows: 
The tenant, being ungirt and with bare head, 
knelt before the lord, the latter sitting, and 
held his hands extended and joined between 
the hands of the lord, and said: “I become 
your man [hemo] from this day forward, of 
life and limb and earthly honor, and to you 
will be faithful and loyal, and bear you faith, 
for the tenements that I claim to hold of you, 
saving the faith that I owe unto our sovereign 
lord the king, so help me God.” The tenant 
then received a kiss from the lord. Homage 
could be done only to the lord himself. Litt. 
§ 85; Glanv. lib. 9, c. 1; Bract. fols. TTb, T8- 
80; Wharton. 

“ “Homage” is to be distinguished from “‘feal- 
ty,” another incident of feudalism, and which 
consisted in the solemn oath of fidelity made 
by the vassal to the lord, whereas homage 
was merely an acknowledgment of tenure. If 
the homage was intended to include fealty, 
it was called “liege homage;” but otherwise 
it was called “simple homage.” Brown. 


HOMAGE ANCESTRAL. In feudal law. 
Homage was called by this name where a man 
and his ancestors had immemorially held of 
another and his ancestors by the service of 
homage, which bound the lord to warrant 
the title, and also to hold the tenant clear of 
all services to superior lords. If the tenant 
aliened in fee, his alienee was a tenant by 
homage,. but not by homage ancestral. Litt. 
§ 143; 2 Bl. Comm. 800. 


HOMAGE JURY. A jury in’a court-baron, 
consisting ‘of tenants that do ‘homage, who 
are to inquire and make presentments of the 
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death of tenants, surrenders, admittances, 
and the like, 


HOMAGE LIEGE. That kind of homage 
which was due to the sovereign alone as su- 
preme lord, and which was done without any 
saving or exception of the rights of other 
lords. Spelman. 


HOMAGER. One who does or is bound to do 
homage. Cowell. 


HOMAGIO RESPECTUANDO. A writ to the 
escheator commanding him to deliver seisin 
of lands to the heir of the king’s tenant, not- 
withstanding his homage not done. Fitzh. 
Not. Rrev. 269, 


HOMAGIUM. L. Lat. Homage (q. v.). 


HOMAGIUM LIGIUM. Liege homage; that 
kind of homage which was due to the sov- 
ereign alone as supreme lord, and which was 
done without any saving or exception of the 
rights of other lords. Spelman. So called 
from ligando, (binding,) because it could not 
be renounced like other kinds of homage. 


Homagium, non per procuratores nec per literas 
fieri potuit, sed in propria persona tam domini 
quam tenentis capi debet et fieri. Co. Litt. 68. 
Homage cannot be done by proxy, nor by 
letters, but must be paid and received in the 
proper person, as well of the lord as the ten- 
ant. 


HOMAGIUM PLANUM. In feudal law. 
Plain homage; a species of homage which 
bound him who did it to nothing more than 
fidelity, without any obligation either of mili- 
tary service or attendance in the courts of his 
superior. 1 Robertson’s Car. V., Appendix, 
note 8. 


HOMAGIUM REDDERE. To renounce hom- 
age. This was when a vassal made a solemn 
declaration of disowning and defying his 
lord; for which there was a set form and 
method prescribed by the feudal laws. Bract. 
IL 2, c 35, § 35. 


HOMAGIUM SIMPLEX. In feudal law. 
Simple homage; that kind of homage which 
was merely an acknowledgment of tenure, 
with a saving of the rights of other lords. 
Harg. Co. Litt. note 18, lib. 2, 


HOMBRE BUENO. In Spanish law. The 
judge of a district. Also an arbitrator chosen 
by the parties to a suit. Also a man in good 
standing; one who is competent to testify in 
a suit. 


HOME. That place in which one in fact re- 
sides with the intention of residence, or in 
which he has so resided, and with regard 
to which he retains residence or to which he 
intends to return: Dicey, Confl. L.-81. See 
Langhammer v. Munter, 80 Md. 518, 31 A. 300, 
27 L. R. A. 830; King v. King, 155 Mo. 406, 
56 S. W. 534; Dean v, Cannon, 87 W. Va. 
-= Br.Law Dict. (8D Ep.) 
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123, 16 8. E. 444; Jefferson v. Washington, 
19 Me. 298; Welch v. Whelpley, 62 Mich. 15, 
28 N. W. 744, 4 Am. St. Rep. 810; Warren 
v. Thomaston, 43 Me. 418, 69 Am. Dec. 69; 
O'Hare yv. Bismarck Bank, 178 N. W. 1017, 
45 N. D. 641; Kerby v. Town of Charles- 
town, 78 N. H. 301, 99 A. 835, L. R. A. 1917D, 
785. Home is not synonymous with domicil, 
as used in-international law, but has a more 
restricted meaning; Inhabitants of Jefferson 
v. Washington, 19 Me, 293. 


Home includes place where one eats, bathes, reada, 
visits and rests, as well as sleeping place, Jakeway 
v, John V. Bauer Co., 218 N. Y. S. 198, 195, 218 App. 
Div. 302; and, as used in deed or will may include 
care or right of maintenance, Gwinn v. Hobbs, 83 
Ind. App. 263, 141 N. E. 812, 818; In re Burrs Es- 
tate, 144 N. Y. S. $26, 927, 88 Misc. 240. 


HOME OFFICE. The department of state 
through which the English sovereign admin- 
isters most of the internal affairs of the king- 
dom, especially the police, and communicates 
with the judicial functionaries. As applied 
to a corporation, its principal office within 
the state or country where it was incorporat- 
ed or formed. Vernon’s Ann. Civ. St. art. 
4716. 


HOME PORT. In maritime law, the home 
port of a vessel is either the port where she 
is registered or enrolled, or the port at or 
nearest to which her owner usually resides, 
or, if there be more than one owner, the port 
at or nearest to which the husband, or acting 
and managing owner resides. White’s Bank 
v. Smith, 7 Wall. 651, 19 L. Ed. 211; The 
Ellen Holgate (D. ©.) 30 F. 125; The Albany, 
1 Fed. Cas. 288; Com. vy. Ayer & Lord Tie 
Co., 77'S. W. 688, 25 Ky. Law Rep. 1068. But 
for some purposes any port where the owner 
happens at the time to be with his vessel is 
its home port. Case v. Woolley, 6 Dana (Ky.) 
27, 32 Am. Dec. 54; Lever Transp. Co. yv. OL 
linger, 205 Ala. 22, 87°So. 597, 598. 


HOME RULE. In constitutional and statu- 
tory law, local self-government, or the right 
thereof. Attorney General v. Lowrey, 131 
‘Mich. 639, 92 N. W. 289. In British politics, 
a programme or plan (or a more or less def- 
initely formulated demand) for the right of 
local self-government for Ireland under the 
lead of an Irish national parliament. Le- 
maire v. Crockett, 116 Me. 263, 101 A. 302, 
303. 


HOME, or HOMME. L. Fr. Man; a man. 


Home ne sera puny pur suer des briefes en court 
le roy, soit il a droit ou a tort. A man shall 
not be punished for suing out writs in the 
king’s court, whether he be right or wrong. 
2 Inst. 228, 


HOMESOKEN, HOMSOKEN. See Hameseck- 
en. 


‘HOMESTALL. A mansion-house, 
son v. Mayer, 11 Heisk. (Tenn.) 521. 


Dickin- 


HOMESTEAD 


HOMESTEAD. The home, the house and the 
adjoining land where the head of the family 
dwells; the home farm. The fixed Tesidence 
of the head of a family, with the land and 
buildings surrounding the main house. See 
Oliver v. Snowden, 18 Fla, 825, 48 Am. Rep. 
338; In re ‘Allen (Cal.) 16 P. 319; McKeough 
v. McKeough, 69 Vt. 34, 37 A. 275; Hoitt v. 
Webb, 36 N. H, 158; Frazer v. Weld, 177 
Mass, 513, 59 N. E. 118; Lyon v. Hardin, 129 
Ala. 648, 29 So. 777; Norris v. Kidd, 28 Ark. 
493; Anderson v. Schertz, 94 Neb. 390, 143 
N. W. 288, 289; McCray v. Miller, 78 OKI. 
16, 184 P. 781, 782; Garret v. Getzendaner, 
115 Ol. 12, 242 P. 525, 526; In re Tram- 
mell (D. C) 5 F.2d) 326, 327; McKethan 
v. Currie, 139 La. 145, 71 So. 346, 347. 
Technically, and under the modern home- 
stead laws, an artificial estate in land, de- 
vised to protect the possession and enjoyment 
of the owner against the elaims of his eredi- 
tors, by withdrawing the property from 
execution and forced sale, so long as the land 
is occupied as a home. Buckingham v. Buck- 
ingham, 81 Mich. 89, 45 N. W. 504; Campbell 
v. Moran, 71 Neb. 615, 99 N. W. 499; Iken 
v. Olenick, 42 Tex. 198; Jones v. Britton, 
102 N. ©. 166, 9 S. E. 554, 4 L. R. A 178; 
Thomas v. Fulford, 117 N. C. 667, 23 8. E. 


‘685; Ellinger v. Thomas, 64 Kan. 180, 67 P. 


529; Galligher y. Smiley, 28 Neb. 189, 44 N. 
W. 187, 26 Am. St. Rep. 319. 


Business Homestead 


In Texas, a place or property (distinct from 
the home of a family) used ‘and occupied by 
the head of a family as a place to exercise 
his calling or business, which is exempt by 
law, Alexander v. Lovitt (Tex. Civ. App.) 56 
S. W. 686; Ford v. Posgard (Tex. Civ. App.) 
25 S. W.-448; Spence v. State Nat. Bank 
of El Paso (Tex. Civ. App.) 294 S. W. 618, 
623.. A curious misnomer, the word “home- 
stead” in this phrase having lost entirely its 
original meaning, and being retained appar- 
ently only for the sake of its remote and 
derivative association with the idea of an 
exemption. 


Homestead Corporations 


Corporations organized for the purpose of 
acquiring lands in large tracts, paying off 
incumbrances thereon, improving and sub- 
dividing them into homestead lots or parcels, 
and distributing them among the sharehold- 
ers, and for the accumulation of a fund for 
such purposes. Civ. Code Cal, § 557. 


Homestead Entry 
See Entry. 


Homestead Exemption Laws 


Laws passed in most of the states allowing 
a householder or head of a family to desig- 
nate a house and land as his homestead, and 
exempting the same homestead from execu- 
tion for his general debts, 


HOMESTEAD 


Homestead Right 


The personal right to the beneficial, peace- 
ful and uninterrupted use of the home prop- 
erty free from claims of creditors. Hill v. 
First Nat. Bank, 79 Fla. 391, 84 So. 190, 192, 
20 A. I. R. 270; Thompson v. Marlin, 116 
OK], 159, 243 P. 950, 954, 45 A. L. R. 888. 


Probate Homestead l 


A homestead set apart by the court for 
the use of a surviving husband or wife and 
the minor children out of the common prop- 
erty, or out of the real estate belonging to 
the deceased. In re Noah’s Estate, 73 Cal. 
590, 15 P. 290, 2 Am. St. Rep. 834. 


Rural Homestead 
See Urban Homestead, infra. 
Urban Homestead 


The residence or dwelling place of a family 
in a city, claimed or set apart as a home- 
stead, including the principal house and lot, 
and such lots as are used in connection there- 
with, contributing to its enjoyment, comfort, 
and convenience. Ford v. Fosgard (Tex. Civ. 
App.) 25 5. W. 447; Harris v. Matthews, 36 
Tex. 424, 81 S. W. 1204. Nevertheless; prop- 


erty may be located within the corporate lim- 


its of a town or city, and still constitute a 
“rural homestead,” or it may be without the 
. corporate limits, and constitute an “urban 
homestead.” Boerner v. Cicero Smith Lum- 
ber Co. (Tex. Civ. App.) 298 S. W. 632, 636. 


HOMICIDAL. Pertaining to homicide; re- 
lating to homicide, impelling to homicide; as 
a homicidal mania. (See Insanity.) 


HOMICIDE. The killing of any human 
ereature, 4 BL Comm. 177. The killing of 
one human being by the act, procurement, or 
omission of another. Pen. Code N. Y. § 179. 
The act of a human being in taking away 
the life of another human being. Sanders 
v. State, 118 Ga. 267, 38 S. E. 842; People 
v. Hill, 49 Hun, 432, 3 N. Y. Supp. 564; 
Maher y. People, 10 Mich. 212, 81 Am. Dec. 
781; State v. Lodge, 9 Houst. (Del.) 542, 33 
A. 812; Com. v. Webster, 5 Cush. (Mass.) 308, 
52 Am. Dec. 711; State'v. Creste, 86 A. 214, 
217, 4 Boyce (Del) 118; State v. Krakus, 
93 A. 554, 555, 5 Boyce (Del) 326; People 
v. Austin, 221 Mich. 635, 192 N. W. 590, 593; 
State v. Trent, 122 Or. 444, 252 P. 975, 977. 


" Homicide is not necessarily a crime. It is a nec- 
essary ingredient of the crimes `of murder and 
manslaughter, but there are other cases in which 
homicide may be committed without criminal intent 
and without criminal consequences, as, where it is 
done in the lawful execution of ‘a judicial sentence, 
in self-defense, or as the only possible means of 
arresting an escaping felon. The term “homicide” 
is neutral; while it describes the act, it pronounc- 
es no judgment on its moral or legal quality. See 
People v. Connors, 35 N. Y. S. 475, 18 Mise. 5&2, 


Classification 


Homicide lẹ ordinarily classified as “justifiable,” 
“excusable,” and “felonious,” For the definitions 
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of these terms, and of some other compound terms, 
see infra. 
Culpable homicide 


Described as a crime varying from the very low- 
est culpability, up to the very verge of murder. 
Lord Moncrieff, Arkley, 72. : 


Excusable homicide 


The killing of a human being, either by misad- 
venture or in self-defense. U., 8. v. King (C. C.) 
34 F, 306; State v. Miller, 9 Houst. (Del.) 564, 32 
AtL 137; State v. Reynolds, 42 Kan. 320, 22 P. 410, 
16 Am. St. Rep. 483; Hopkinson v. People, 18 Ill. 
285; Bassett v. State, 44 Fla. 2, 33 South, 264; 
Gaunce vy. State, 22 OkL Cr, 361, 211 P. 517, 518; Com- 
Monwealth v. Principatti, 260 Pa. 587, 104 A. 58, 57; 
Cooper v. State, 72 Tex. Cr. R. 250, 161 S. W. 1094, 
1097; Jabich v. People, 58 Colo. 175, 143 P. 1092, 1093. 
The name itself imports some fault, error, or 
omission, so trivial, however, that the law excuses 
it from guilt of felony, though in strictness it judg- 
es it deserving of some Tittle degree of punishment. 
4 Bl. Comm. 182. It is of two sorts,—elther per in- 
fortuntum, by misadventure, or se defendendo, upon 
a sudden affray. Homicide per infortunium is where 
a man, doing a lawful act, without any intention 
of hurt, unfortunately kills another; but, if death 
ensue from any unlawful act, the offense is man- 
slaughter, and not misadventure. Homicide se de- 
fendendo is where a man kills another upon a sud- 
den affray, merely in his own defense, or in de- 
fense of his wife, child, parent, or servant, and not 
from any vindictive feeling. 4 BL Comm, 182. 


Felonious homicide 


The wrongful killing of a human being, of any 
age or either sex, without Justification or excuse in 
law; of which offense there are two degrees, man- 
slaughter and murder, 4 Bl, Comm. 1%; 4 Steph. 
Comm. 111, 


Homicide by misadventure 


The accidental killing of another, where the slay- 
er is doing a lawful act, unaccompanied by any 
criminally careless or reckless conduct. State v. 
Miller, 9 Houst, (Del.) 564, 32 Atl 137; U. 8. v. 
Meagher (C. C.) 37 F. 87 The same as “homicide 
per infortunium,” State v. Mclvor, 11L A. 616, 617, 
1 W. W. Harr. (Del.} 123; State v. Disalvo, 121 A. 
661, 663, 2 W. W. Harr, (Del.) 232. 


Homicide per infortunium 
Homicide by misfortune, or accidental homicide; 
as where a man doing a lawful act, without any 
intention of hurt, unfortunately kills another; a 
species of excusable homicide. 4 Bl. Comm, 182; 4 
Steph. Comm. ‘101. 


Homicide se defendendo 


Homicide in self-defense; the killing of a person 
in self-defense upon a sudden affray, where the slay- 
er had no other possible (or, at least, probable) 
means of escaping from his assailant, 4 Bl. Comm. 
188-186; 4 Steph. Comm, 103-105. A species of ex- 
cusable homicide. Id.; 1 Russ. Crimes, 660. 


Justifiable homicide 


Such as is committed intentionally, but without 
any evil: design, and under such circumstances of 
necessity or duty as render the act proper, and re- 
leve the party from any shadow of blame; as where 
a sheriff lawfully executes a sentence of death upon 
a malefactor, or where the Killing takes place in 
the endeavor to prevent the commission of felony 
which could not be otherwise avoided. - Moran v. 
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People, 168 II. 382, 45 N. H. 230; Kilpatrick v. Com., 
_ 3 Phila. (Pa.) 288; State v. Miller, 9 Houst. (Del.) 
664, 32 Atl. 137; Richardson v. State, 7 Tex. App. 
498. “‘Justiflable homicide’ is the taking of a ħu- 
man life under circumstances of justification, as a 
matter of right, such as self-defense or other caus- 
es set out in the statute. Gaunce v. State, 22 OKI. 
Cr. 361, 211 P. 517, 518 “Justifiable homicide” ia the 
killing of a human being by commandment of the 
law in execution of public justice; by permission 
of the law in advancement of public justice; in 
self-defense; or in defense of habitation, property 
or person, against one who manifestly intends or 
endeavors, by violence or surprise, to commit a fel~ 
ony on either, Paramore v. State, 161 Ga. 166, 129 
S. E. 772, 778. 
Negligent homicide . 

In Texas, the act of causing the death of another 
by negligence and carelessness in the performance 
of a lawful act. Anderson v. State, 27 Tex. App, 
177, 11 S. W. 33, 3 L. R. A. 644, 11 Am. St. Rep. 129; 
Vernon’s Ann. Pen. Code art. 1231. Egbert v. State, 
76 Tex. Cr. R. 663, 176 S. W. 560, 562. 


HOMICIDIUM. Lat. Homicide (q. v.). 

Homicidium ea justitia, homicide in the 
administration of justice, or in the execu- 
tion of the sentence of the law. 

Homicidium ex necessitate, homicide from 
inevitable necessity, as for the protection of 
one’s person or property. 

Homicidium ex casu, homicide by accident. 

Homicidium ex voluntate, voluntary or 
willful homicide. Bract. fols. 120b, 121. 


HOMINATIO. The mustering of men; the 
doing of homage. 


HOMINE CAPTO IN WITHERNAMIUM. A 
writ to take him that had taken any bond 
man or woman, and led him or her out of 
the country, so that he or she could not be 
replevied according to law.. Reg. Orig. 79. 


HOMINE ELIGENDO. In old English law. 
A writ directed to a corporation, requiring 
the members to make choice of a man to keep 
one part of the seal appointed for statutes 
merchant, when a former is dead, according 
to the statute of Acton Burnell. Reg. Orig. 
178; Wharton. 


HOMINE REPLEGIANDO. In English law. 
A writ which lay to replevy a man out of 
prison, or out of the custody of any private 
persen, in the same manner that chattels tak- 
en in distress may be replevied. Brown. 


HOMINES. Lat. In feudal law. Men; 
feudatory tenants who claimed a privilege 
of having their causes, ete., tried only in their 
lord’s court. Paroch. Antiq. 15. 


HOMINES LIGII. Liege men; feudal ten- 
ants or vassals, especially those who held im- 
mediately of the sovereign. 1 Bl. Comm. 367. 


Hominum causa jus constitutum est. 
established for the benefit of man. 


Law is 


HOMIPLAGIUM. In old English law. 
maiming of aman. Blount, 


The 


HOMO ROMANUS 


HOMME. Fr. Man; a man. The term 
“man” as sometimes used may include a wo- 
man or women, This is expressly stated m 
Civ. Code Ia. art. 3556, No. 1. 


HOMMES DE FIEF. Fr. In feudal law. 
Men of the fief; feudal tenants; the peers 
in the lords’ courts. Montesg., Esprit des 
Lois, liv. 28, ¢. 27. 


HOMMES FEODAUX. Fr. In feudal law. 
Feudal tenants; the same with hommes de 


fief (q. v). Montesq., Esprit des Lois, liv. 
28, c. 36. . . 
HOMO. Lat. A man; a human being, male . 


or female; a vassal, or feudal tenant; a 


retainer, dependent, or servant. 


HOMO CHARTULARIUS. A slave manu- 
mitted by charter. 


HOMO COMMENDATUS. In feudal law. 
One who surrendered himself into the power 
of another for the sake of protection or sup- 
port, See Commendation. 


HOMO ECCLESIASTICUS. A church vas- 
sal; one who was bound to serve a church, 
especially to do service of an agricultural 
character. Spelman. 


HOMO EXERCITALIS. A man of the army, 
(exercitus ;) a soldier, 


HOMO FEODALIS. A yassal or tenant; one 
who held a fee, (feodwm,) or part of a fee. 
Spelman. ‘ 


HOMO FISCALIS, or FISCALINUS. A 
servant or vassal belonging to the treasury 
or fiscus. 


HOMO FRANCUS. In old English law. A 
freeman. A Frenchman. 


HOMO INGENUUS. A freeman. A free and 
lawful man, A yeoman. 


HOMO LIBER. A freeman. 


HOMO LIGIUS. A liege man; a subject; a 
king’s vassal, The vassal of a subject. 


HOMO NOVUS. In feudal law. A new ten- 
ant or vassal; one who was invested with a 
new fee. Spelman. Also one who, after con- 
viction of a crime, had been pardoned, thus 
“making a new man of him.” 


HOMO PERTINENS. In fendal law. <A 
feudal bondman or vassal; one who belonged 
to the soil, (qui glebe adscribitur.) 


Homo potest esse habilis et inhabilis diversis 
temporibus. 5 Coke, 98. A man may be ea- 
pable and incapable at different times. 


HOMO REGIUS. A king’s vassal. 


HOMO ROMANUS. 'A Roman, An appella- 
tion given to the old inhabitants of Gaul and 
other Roman provinces, and retained in the 
laws of the barbarous nations. Spelman. 


‘HOMO TRIUM LITTERARUM 


‘HOMO TRIUM LITTERARUM. A man of 
the three letters; that is, the three letters, 
AE," a," “ry? the Latin word fur meaning 
“thief.” 


Homo vocabulum est naturæ;. persona juris 
civilis. Man (homo) is a term of nature; per- 
-pon (persona) of civil law. Calvin. 


HOMOLOGACION. In Spanish law. The 
tacit consent and approval inferred by law 
from the. omission of the parties, for the 
Space of ten days, to complain of the sen- 
‘tences of arbitrators, appointment of syndics, 
or assignees of insolvents, settlements of suc- 
-eessions, etc. Also the approval given by the 
judge of certain acts and agreements for the 
purpose of rendering them more binding and 
executory, Escriche. 


HOMOLOGARE. In the civil law. To con- 
firm or approve; to consent or assent; to 
confess, Calvin. 


HOMOLOGATE. In modern civil law. To 
. approve; to confirm; as a court homologates 
a proceeding. See Homologation. Literally, 
to use the same words with another; to say 
the: like. Viales v. Gardenier, 9 Mart. 0. 8. 
Œa.) 324. To assent to what another says or 
writes. 


‘HOMOLOGATION. 


In the Civil Law 


„Approbation; confirmation by a court of 
justice; a judgment which orders the execu- 
tion of some act: Merl. Répert. The term 
is also used in. Louisiana. Hecker v, Brown, 
104 La. 524, 29 So. 232, 


In English Law 
L. R. 3 App. Cas. 1026. 


In Scotch Law 


An estoppel in pais. 


An act by which a person approves of a 
deed, the effect of which is to render that 
deed, though in itself defective, binding upon 
the person by whom it is homologated. Bell. 
‘Confirmation of a voidable deed. 


HOMONYMIÆ. A term applied in the civil 
law to cases where a law was repeated, or 
laid down in the same terms or to the same 
effect, more than once. Cases of iteration 
“and repetition. 2 Kent, Comm. 489, note. 


HONDHABEND. Sax. 
“See Handhabend. 


HONESTE VIVERE. Lat. ‘To live honor- 
ably, creditably, or virtuously. One of the 
‘three general precepts to which Justinian re 
duced the whole doctrine of the Jaw, (Inst. 1, 
1, 3; Bract. fols. 3, 30,) the others being 
alterum non ledere, (not to injure others,) 
and suum cuique tribuere, (to render to every 
man his due.) ; 
HONESTUS.. Lat. Of good character or 
standing. Coram duobus vel pluribus viris 


Having in hand. 
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legalibus et honestis, before two or more law- 
ful and good men. . Bract, fol; 61. 


HONOR, v. To acept a bill of exchange, or 
to pay a note, check, or accepted bill, at ma- 
turity and according to its tenor. Peterson 
v. Hubbard, 28 Mich. 199; Clarke v: Cock, 
4 East, 72; Lucas v. Groning, 7 Taunt. 168. 


Act of honor 
When a bill has been protested, and a third per- 
son wishes to take it up, or accépt it, for the “hon- 
or” (credit) of one or more of the parties, the no- 
tary draws up an instrument, evidencing the trang- 
action, which is called by this name. 


HONOR, n. - 
In English Law 


A seigniory of several manors held under 
one baron or lord paramount. Also those 
dignities or privileges, degrees of nobility, 
knighthood, and other titles, which flow from 
the crown as the fountain of honor. Whar- 
ton. 

i In American Law 


The customary title of courtesy given to 
judges of the higher courts, and occasionally 
to some other officers; as “his honor,” “your 
honor.” 


In General 


—Honor courts.. Tribunals held within honors 


or seigniories. 


—Office of honor, As used in constitutional 
and statutory provisions, this term denotes 4 
public office of considerable dignity and im- 
portance, to which important public trusts or 
interests are confided, but which is not com- 
pensated by any salary or fees, being thus 
contrasted with an “office of profit.” See 
Dickson v. People, 17 Ill. 193. 


HONORABLE. A title of courtesy given in 
England to the younger children of earls, and 
the children of viscounts and barons; and, 
collectively, to the house of commons. In 
America, the word is used as a title of cour- 
tesy for various classes of officials, but with- 
cut any clear lines of distinction. 


‘HONORARIUM. In the civil law. An hon- 
orary or free gift; a gratuitous payment, as 
distinguished from hire or compensation for 
service; a lawyer’s or counsellor’s fee. Dig. 
50, 13, 1, 10-12. 


An honorarium is a voluntary donation, in con- 
sideration of services which admit of no compensa- 
tion in money; in particular, to advocates at law, 
deemed to practice for honor or influence, and not 
for fees. McDonald v. Napier, 14 Ga. 89. 


HONORARIUM JUS. Lat. In Roman law, 
The law of the pretors and the edicts of the 
tediles, 


HONORARY. As applied to public offices 
and other positions of responsibility or trust, 
this term: means either that the office or title 
is bestowed upon the incumbent as a,.mark 
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of honor or compliment, without intending to 
charge him with the active discharge of the 
duties of the place, or else that he is to re- 
ceive no salary or other compensation in mon- 
ey, the honor conferred by the incumbency 
of the office being his only reward. See Has- 
well v. New York, 81 N. Y. 258. In other 
connections, it means attached to or grow- 
ing out of some honor or dignity or honorable 
office, or else it imports an obligation or duty 
growing out of honor or trust only, as dis- 
tinguished from legal accountability. 


HONORARY CANONS. Those without emol- 
ument. 3 & 4 Vict. c. 118, § 23. 


HONORARY FEUDS. Titles of nobility, de 
secendible to the eldest son, in exclusion of all 
the rest. 2 Bl. Comm. 56. 


HONORARY SERVICES. In feudal law. 
Special services to be rendered to the king 
in person, characteristic of the tenure by 
grand serjeanty; such as tocarry his banner, 
his sword, or the like, or to be his butler, 
champion, or other officer, at his coronation. 
Litt. § 153; 2 Bl. Comm. 73. 


HONORARY TRUSTEES. ‘Trustees to pre- 


serve contingent remainders, so called be- 
cause they are bound, in honor only, to decide 
on the most proper and prudential course, 
Lewin, Trusts, 408. 


-HONORIS RESPECTUM. By reason of hon- 
or or privilege. See Challenge. 


HONTFONGENETHEF. In Saxon law. A 
thief taken with hondhabend; i. e„ having 
the thing stolen in his hand. Cowell. 


HONY. L. Fr. Shame; evil; disgrace. 
Hony soit qui mal y pense, evil be to him 
who evil thinks. 


HOO. In old English law. A bill. 
5b. 


HOOKLAND. Land plowed and sown every 
year. 


HOOTCH. Intoxicating liquor illicitly dis- 
tilled for beverage purposes. State v. Grif- 
fith, 279 S. W. 135, 138, 311 Mo. 630; State 
v. Vesper, 316 Mo. 115, 289 S. W. 862, 8638; 


State v. Wright, 312 Mo. 626, 280 S. W. 
703, 706. 

HOPCON. In old English. law. A valley. 
Cowell. 

HOPE, x. In old English law. A valley. 
Co. Litt. 40. 


HOPE, v. As used in a will, this term is a 
precatory word, rather than mandatory or 
dispositive, but it is sufficient, in proper eas- 
es, to create a trust in or in respect to the 
property spoken of. 
strong, 31 Ark. 589; Curd v. Field, 103 Ky. 
293, 45 S. W. 92. 


Co. Litt. 


See Cockrill v. Arm- 


HORNING - 


HOPPO. A Chinese term for a collector; an.. 


overseer of commerce, 
HORA. Lat. An hour; the hour, 
HORA AURORA... In old English law. The 


morning bell, as igniteglum or coverfeu (car- : 


few) was the evening bell. 


Hora non est multum de substantia negotii, lieet 
in appello de ea aliquando fiat mentio. The 
hour is not of much consequence as to the 


substance of business, although in appeal it- 


is sometimes mentioned. 1 Bulst. 82. 
HORA. JURIDICÆ or JUDICIÆ. 


tend to judicial business. 


HORCA. 
punishment of hanging. 
b. 2, tit. 19, c. 4, § 1. 


HORDA. In old records. 


HORDERA. 
urer. 


In Spanish law. A gallows; 
White, New Recop, 


A cow in calf.. 


In old English law. 
Du Cange, 


HORDERIUM. In old English law. 
hoard; a treasure, or repository. Cowell. -- 


HORDEUM. In old records. 


Hours : 
during which the judges sat in court to at- - 


the 


A treas. 


Barley. Hor- : 


deum palmate, beer barley, as distinguished | 
from common barley, which was called “hor-, 


deum quadragesimale.” Blount. 


HORN. In old Scotch practice. 


A kind of. 


trumpet used. in denouncing contumacious: 


` persons rebels and outlaws, which was. done 


with three ‘blasts of the horn by the king’s 
sergeant. 
horn; and the party so denounced was said. 
to. be “at the horn.” Bell. See Horning. 

HORN-BOOK. A primer; 


of knowledge. 


This was called “putting to the. 


( a book explain- 
ing the rudiments of any science or branch. 
The phrase “horn-book law” 


is a colloquial designation of the rudiments 


or most familiar principles of law. 


HORN TENURE. In old English law. Ten-‘ 


ure by cornage; that is, by the service of 


winding a horn when the Scots or other ene-: 


mies entered the land, in order to warn the 


king’s subjects. This was a species of grand 


Serjeanty. Litt. § 156; 2 BL Comm. 74. 


HORN WITH HORN, 
HORN. 
and cows or all horned beasts that are al- 
lowed to run together upon the same common. 
Spelman. co 


HORNGELD. Sax. In old English law. A 


tax within a forest, paid for horned beasts. 
Cowell; Blount. . 
HORNING. 


In Scotch law. . “Letters' of 


horning” is the name given to a judicial proc- 


ess issuing on the decree of a court, by which 
the debtor is summoned to perform his obli- 
gation in terms of the decree, the consequence 


or HORN UNDER: 
The promiscuous feeding of bulls. 


HORNSWOGGLE 


of his failure to do so being lability to ar- 
Test and imprisonment. It was anciently the 
custom to proclaim a debtor who had failed 
to obey such process a rebel or outlaw, which 
was done by three blasts of the horn by the 
king’s sergeant in a public place. This was 
called “putting to the horn,’ whence the 
name. 


HORNSWOGGLE. To triumph over; over- 
come; beat; bedevil. U. S. Fidelity & Guar- 
anty Co, v. Rochester (Tex. Civ. App.) 281 
S. W. 306, 314. 


HORREUM. Lat. <A place for keeping 
grain; a granary. A place for keeping fruits, 
wines, and goods generally; a store-house. 
Calvin.; Bract. fol. 48. 


HORS. L. Fr, Out; out of; without. 


HORS DE SON FEE. Out of his fee. In old 
pleading, this was the name of a plea in an 
action for rent or services, by which the de- 
fendant alleged that the land in question was 
out of the compass of the plaintiffs fee. 
Mather v. Wood, 12 Pa. Co. Ct. R. 4. 


HORS PRIS. Except. Literally translated 
by the Scotch “out taken.” 


HORS WEALH. In old English law. The 
wealth, or Briton who had care of the king’s 
horses, 


HORS WEARD. In old English law. A serv- 
ice or corvée, consisting in watching the hors- 
es of the lord. Anc. Inst. Eng. 


HORSE. An animal of the genus equus and 
species caballus. In a narrow and strict 
sense, the term is applied only to the male, 
and only to males of four years old or there- 
abouts, younger horses being called “colts,” 
But even in this sense the term includes both 
stallions and geldings. In a wider sense, and 
as generally used in statutes, the word is 
taken as nomen generalissimum, and includes 
not only horses strictly so called, but also 
colts, mares and fillies, and mules and asses. 
See Owens v. State, 38 Tex, 557; Ashworth v. 
Mounsey, L. R. 9 Exch. 187; Pullen v. State, 
11 Tex. App. 91; Allison v. Brookshire, 38 
Tex. 201; State v. Ingram, 16 Kan, 19; State 
v. Dunnavant, 3 Brev. (S. ©.) 10, 5 Am. Dec. 
580; State v. Gooch, 60 Ark. 218, 29 S. W. 
640; Davis v. Collier, 13 Ga. 491. Compare 
Richardson v. Chicago & A. R. Co., 149 Mo. 
811, 50 S. W. 782; In re Greer, 129 Minn. 520, 
152 N. W. 866; State v. Collins, 53 Mont. 213, 
163 P. 102, 103; McCarver v. Griffin, 194 Ala. 
684, 69 So. 920, 921, Ann. Cas. 19170, 1172; 
Hale v. Commonwealth, 151 Ky. 639, 152 S. 
W. 773. 


HORSE GUARDS. The directing power of 
the military forces of the kingdom of Great 
‘Britain.. The commander in chief, or general 
commanding the forces, is at the head of this 
department, “It is subordinate to the war 
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office, but the relations between them are 
complicated. Wharton. 


HORSE POWER. A unit of power capable 
of lifting 33,000 pounds a foot a minute. 
Foltz Grocery & Baking Co. v. Brown, 111 
Ohio St. 646, 146 N. E. 97, 99; Fisher Bros. 
Co. v. Brown, 111 Ohio St. 602, 146 N. E. 100, 
104; Eastern Pennsylvania Power Co. v. Le- 
high Coal & Navigation Co., 246 Pa, 72, 92 A. 
47, 48, Ann. Cas. 1916D, 1000. 


Net Horse Power 


Actually available horse power as distin- 
guished from theoretical horse power. Kim- 
berly-Clark Co. v. Patten Paper Co., 153 Wis. 
69, 140 N. W. 1066, 1073. 


HORTUS. Lat. In the civil law. A garden. 
Dig. 32, 91, 5. 


HOSPES. Lat. A guest. 8 Coke, 32. 


HOSPES GENERALIS. A great chamber- 
lain, 


HOSPITAL. An institution for the recep- 
tion and care of sick, wounded, infirm, or 
aged persons; generally incorporated, and 
then of the class of corporations called “elee- 
mosynary” or “charitable.” See In re Qur- 
tiss (Sur.) 7 N. Y. S. 207. 


Public Hospitals 


Hospitals which appeal to. the publie for 
voluntary contributions, or those which are 
supported by compulsory contributions in the 
form of a rate. 


HOSPITALLERS. The knights of a religious 
order, so called because they built a hospital 
at Jerusalem, wherein pilgrims were re- 
ceived. All their lands and goods in England 
were given to the sovereign by 32 Hen. VIII. 
e. 24. 


HOSPITATOR, A host or entertainer. 
Hospitator communis. An innkeeper. 8 
Coke, 32. 
Hospitator magnus. 
camp. 


HOSPITIA. Inns. Hospitia communia, com- 
mon inns. Reg. Orig. 105. Hospitia curie, 
inns of court. Hospitia cancellarig, inns of 
chancery. Crabb, Eng. Law, 428, 429; 4 
Reeve, Eng. Law, 120. 


HOSPITICIDE. 
host. 


HOSPITIUM. An inn; a household. 
Cromwell v. Stephens, 2 Daly (N. Y.) 17. 


HOSPODAR. A Turkish governor in Mol- 
davia or Wallachia. 


HOST. L. Fr. An army. Britt. ¢ 22. A 
military expedition; war. Kelham. 


HOSTAGE. A person who is given into the 
possession of the enemy, in a public war, his 


The marshal of a 


One that kills his guest or 


See 
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freedom (or life) to stand as security for the 
performance of some contract or promise 
made by the belligerent power giving the hos- 
tage with the other. 


HOSTELAGIUM. In old records. A right 
to receive lodging and entertainment, an- 
ciently reserved by lords in the houses of 
their tenants. Cowell. 


HOSTELER. See Hostler. 


HOSTES. Lat. Enemies. Hostes humani 
generis, enemies of the human race; i e., pi- 
Tates. 


Hostes sunt qui nobis vel quibus nos bellum de- 
cernimus; exteri proditores vel prædones sunt. 
7 Coke, 24. Enemies are those with whom 
we declare war, or who declare it against us; 
all others are traitors or pirates. 


HOSTIA. In old records. The hostbread, 
or consecrated wafer, in the eucharist. 
CowelL 


HOSTICIDE. One who kills an enemy. 


HOSTILARIA, HOSPITALARIA. A place or 
room in religious houses used for the re- 
ception of guests and strangers. 


HOSTILE. Having the character of an ene- 
my; standing in the relation of an enemy. 
See 1 Kent, Comm, c 4. 


HOSTILE EMBARGO. One laid upon the 
vessels of an actual or prospective enemy. 


HOSTILE POSSESSION. This term, as ap- 
plied to an occupant of real estate holding 
adversely, is not construed as implying ac- 
tual enmity or ill will, but merely means that 
he claims to hold the possession in the char- 
acter of an owner, and therefore denies all 
validity to claims set up by any and all oth- 
er persons. Ballard v. Hansen, 33 Neb. 861, 
51 N. W. 295; Griffin v. Mulley, 167 Pa. 339, 
31 A. 664, 


HOSTILE WITNESS. A witness who mani- 
fests so much hostility or prejudice under 
examination in chief that the party who has 
called him, or his representative, is allowed 
to cross-examine him, ¿. e., to treat him as 
though he had been called by the opposite 
party. Wharton. 


HOSTILITY. In the law of nations. A state 
of open war. “At the breaking out of hos- 
tility.” 1 Kent, Comm. 60. 
An act of open war. 
have commenced.” Id. 56. 
A hostile character. “Hostility may at- 
tach only to the person.” Id. 


“When hostilities 


HOSTLER. In Norman and old English law, 
this was the title of the officer in a mon- 
astery charged with the entertainment of 
guests. It was also applied (until about the 
time of Queen Elizabeth) to an innkeeper, 
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and afterwards, when the keeping of horses 
at Hvery became a distinct occupation, ‘to the 
keeper of a livery stable, and then (under the 
modern form “ostler”’) to the groom in charge 
of the stables of an inn. Cromwell v. Ste- 
phens, 2 Daly (N. Y.) 20. In the language of 
railroading, an “ostler’ or “hostler” at a 
roundhouse is one whose duty it is to receive 
locomotives as they come in from the’ road, 
care for them in the roundhouse, and have 
them cleaned and ready for departure when 
wanted. Railroad Co. v. Massig, 50 Ill. App. 
666; Railroad Co. v. Ashling, 34 Ill. App. 
105; Grannis v. Railroad Co., 81 Iowa, 444, 
46 N. W. 1067; Sovereign Camp, W. 0. W. 
v. Scott (Tex. Civ. App). 246 S. W. 1107, 1108. 


HOT-WATER ORDEAL. In old English law. 
This was a test, in cases of accusation; by 
hot water; the party accused and suspected 
being appointed by the judge to put his arms 
up to the elbows in seething hot water, which, 
after sundry prayers and invocations, he did, 
and was, by the effect which followed, judged 
guilty or innocent. Wharton. 


HOTCHPOT. The blending and mixing prop- 
erty belonging to different persons, in order 
to divide it equally. 2 Bl. Comm. 190. 

Anciently applied to the mixing and blend- 
ing of lands given to one daughter in frank 
marriage, with those descending to her and 
her sisters in fee-simple, for the purpose of- 
dividing the whole equally among them; 
without which the daughter who held in 
frank marriage could have no share in the 
lands in fee-simple. Litt. §§ 267, 268; Co. 
Litt. 177a; 2 Bl. Comm. 190. 

Hotchpoi, or the putting in hotchpot, is ap- 
plied in modern law to the throwing the 
amount of an advancement made to a par- 
ticular child, in real or personal estate, into 
the common stock, for the purpose of a more 
equal division, or of equalizing the shares of 
all the children. 2 Kent, Comm. 421, 422. 
This answers to or resembles the collatio 
bonorum, or collation of the civil law. See 
Law v. Smith, 2 R. I. 249; Ray v. Loper, 65 
Mo. 472; Jackson v. Jackson, 28 Miss. 680, 
64 Am. Dee. 114; Thompson v. Carmichael, 
3 Sandf. Ch. (N. Y.) 120; Page v. Elwell, 81 
Colo. 73, 253 P. 1059, 1061; In re Farmers’ 
Loan & Trust Co., 163 N. Y. S. 961, 965, 99 
Misc. 420; In re' Farmers Loan & Trust Co., 
168 N. Y. S. 952, 959, 181 App. Div. 642. 


HOTEL. Aninn; a public house or tavern; 
a house for entertaining strangers or trav- 
elers. St. Louis v. Siegrist, 46 Mo. 594; 
People v. Jones, 54 Barb. (N. Y.) 316; Crom- 
well v. Stephens, 2 Daly (N..¥.) 19. 


Bynonyms 


In law, there is no difference whatever between 
the terms “hotel,” “inn,” and “tavern,” except 
that In some states a statutory definition has been 
given to the word “hotel,” especially with 'refer- 


` ence to the grant of licenses to sell liquor, as, that 


it shall contain a certain number of separate rooms 


HOUGH 


for. the entertainment of guests, or the like. But 
mone of the three terms mentioned will include a 
boarding house (because that is a place kept for 
the entertainment of permanent boarders, while a 
hotel or inn is for travelers and transient guests), 
nor a lodging house (because the keeper thereof 
does not furnish food for guests, which is one of 
the -requisites of a hotel or inn), nor a restaurant 
or: eating-house, which furnishes food only and 
not lodging. See Martin v. State Ins. Co., 44 N. J. 
Law, 485, 43 Am. Rep. 397; In re Liquor Licenses, 
4. Montg. Co, Law Rep’r (Pa.) 79; Kelly v. Excise 
Com’rs, 54 How. Prac. (N. Y.) 331; Carpenter v. 
Taylor, 1 Hilt. (N. Y.) 193; Cromwell v. Stephens, 
2 Daly (N. Y.) 23; City of Independence v. Rich- 
ardson, 117 Kan. 656, 232 P. 1044, 1046; Kieffer v. 
Keough (Tex. Civ, App.) 188 S. W. 44, 44; Stephens 
v.. State, 164. Ark. 90, 261 S. W. 37, 88; Belvedere 
Hotel Co. v. Williams, 137 Md. 665, 113 A. 335, 337, 
14, A, L. R. 622; Cole v. State, 160 Ark. 181, 254 8. 
W. 476, 477; City of Birmingham v. Bollas, 209 Ala. 
512, 96 So. 591, 592; Waitt Const.’Co, v..Chase, 188 
N. Y. S. 589, 593, 197 App. Div. 327; Babb v. Elsing- 
er (Sup.} 147 N. Y. S. 98, 99; Satterthwait v. Gibbs, 
288, Pa. 428, 135 A. 862, 864; Huntley v. Stanchfleld, 
174 Wis. 565, 183 N. W., 984, 985; Dixon v. Robbins, 
246.N. Y. 169, 158 N. E. 63; Debenham v. Short (Tex. 
Civ. App.) 199 8. W. 1147; City of Ft. Smith v. Gun- 
ter, 106 Ark. 371,-154 S. W. 181, 183; McClaugherty 
vV: ‘Cline; (228 Tenn. 605, 163 S. W. 30L 


HOUGH. -A valley. Co. Litt. 5b. 


HOUR. The twenty-fourth part of a nat- 
ural day; sixty minutes of time. 


—Hour of cause. In Scotch practice. The 
hour when a court is met. 3 How. State Tr. 
603. 


—Office hours. See Office. 

HOUSE. A dwelling; a building designed for 
the. habitation and residence of men.. Satter- 
thwait v. Gibbs, 288 Pa, 428, 135 A. 862, 863; 
Peterson v. Gales, 191 Wis. 187, 210 N. W. 
407, 408, 47-A. L. R. 956; Morse v. Common- 
wealth, 204 Ky. 672, 265 S. W. 37, 88; Wil- 
liams v. State, 72 Tex. Cr. R: 371, 162 S. W. 
888, 839; People v. Franco, 79 Cal. App. 682, 
250 P..698, 699; Douglas v. State, 88 Tex. Cr. 
R: 295, 225 8. W. 536, 537; Lewis v. State, 
72 Tex. Cr. R. 377, 162 S. W. 866, 867; Tem- 
perani.v. United States (C. C. A.) 299 F. 365, 
366; First Nat. Bank of Kaufman y. Dis- 
mukes (Tex. Civ. App.) 241 S. W. 199, 200; 
Bolin v. ‘Tyrol Inv. Co., 273 Mo. 257, 200 8. 
W.:1059, 1060, L. R. A. 1918C, 869. 


“House” means, presumptively, a dwelling house; 
a, building divided into floors and apartments, with 
four. walls, a roof, and doors and chimneys; but 
i does not necessarily mean presisely this. “Daniel 
v Coulsting, 7 Man. & G. 125; Surman V. Darley, 
H Mees. iå wW. 183. - 

It may mean any, sort of atructure or part there- 
of, whether used for human habitation or not, Den- 
nis v. State, 71 Tex. Cr. R. 162, 158 S. W. 1008; Earl 
wicUbited: States(Gy,C. A) 4 F. (2d) 532, 533; ` Davis 
ve Btate; 101; Tex. Cr; R.3562; 275 8. :W. 1029, 1033; 
People y. Coffea, "52 Cal; App: 418: 498P: 213, 2145 
Thomas -v.: State, 95 Tex. Cr. R. 133;258:3. W. 1062; 
{Walker pooTerrell:-(Tex-.C1v..:App.): 189 Sis. 15, T8 
ectidouse” dg-notiesynénymous with “dyelling house,” 
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While the former Is used in a broader and more 
comprehensive sense than the latter, it has a nar- 
rower and more restricted meaning than the word 
“building.” State v. Garity, 46 N. H. 61 

In the devise of a house, the word “house” 
onymous with . “messuage,” 
comes within the curtilage. 
93. 

A legislative assembly, or (where the bicameral 
system obtains) one of the two branches of the leg- 
islature; as the “house of lords,” ‘bouse of reps 
resentatives,’’ Also a quorum of a legislative body. . 
See Southworth v. Palmyra & J, R. Co., 2 Mich. 287; 
Missouri Pac. Ry. Co. v. State of Kansas, 39 S. Ct 
93, 248 U. S. 276, 63 L. Ed. 239; State of Ohio v. Cox 
(D. C.) 257 F. 334, 346. 


is syn- 
and conveys all that 
Rogers v. Smith, 4 Pa. 


The name “house” is also given to some col- 
lections of men other than legislative bodies, 
to some public institutions, and (colloquially) 
to mercantile firms or joint-stock companies. 


Ancient House’ 
One which has stood long enough to ac- 
quire an easement of support against the ad- 
joining land or building. 3 Kent Comm. 437. 


Bawdy House 


A brothel; a house maintained for purposes 
of prostitution. 
Beer House 
See Beer. 
Boarding House 
See that title. 


Duplex House 


A double house. Kenwood Land Co. V. 
Hancock Iny. Co., 155 S. W. 861, 864, 169 Mo. 
App. 715. 

Dwelling House 


See that title. 


House-bote 
A species of estovers, belonging to a ten- 
ant for life or years, consisting in the right 
to take from the woods of the lessor or own- 
er such timber as may be necessary for mak- 
ing repairs upon the house. See Co. Litt. 41b. 


House-burning 
See Arson. Ei 
House-duty 


A tax on inhabited houses imposed by 14 
& 15 Vict. c. 36, in lieu of window- duty, which 
was abolished. 


House of Commons 


One of the constituent houses of the British 
parliament, composed of representatives of 
the counties, cities, and boroughs. The lower 
house, so called because the commons of the 
realm, that ‘is, the knights,, citizens, and bur- 
gesses returned to parliament, representing 
the whole. -body ; of. the. commons, ” sit there. 


“ House of Cortection E D 


cA refortiatatyi; Ayplace: for: the: imprison- 
ment of juvenile: offenders; ór those who have 


" eomamitted’ erties’ of lesser ‘magnitude. 
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parte Moon Fook, 72 Cal, 10, 12 P. 804. 


House of Delegates 


The official title of the lower branch öf the 
legislative assembly of several of the Ameri- 
can states, €. g., Maryland and Virginia. - 


House. of IH Fame 


A bawdy-house ; a brothel; a dwelling 
allowed by its chief occupant to be used as 
a resort of persons desiring unlawful sexual 
intercourse. McAlister v. Clark, 33 Conn. 91; 
State v. Smith, 29 Minn. 198, 12 N. W. 524; 
Posnett v. Marble, 62 Vt. 481, 20 A. 813, 11 L. 
R. A. 162, 22 Am. St. Rep. 126. 


The authorities are conflicting’ as to whether and 
in what circumstances a house used solely by one 
woman for illicit Intercourse is a house of ill fame, 
Fisher v. City of Paragould, 127 Ark, 268, 192 S. W. 
219, 220; State v. Pyles, 86 W. Va, 636, 104 S. E. 100, 
12 A. L R. 527; State v. Gardner, 174 Iowa, 748, 
156 N. W. 747, 752, L. Ri A. 1916D, 767, Ann. Cas. 
1917D, 289; State y. Clough, 181 Iowa, 783, 165 N. W. 
59, 60. 


House of Keys 


The name of the lower branch of the legis- 
lative assembly or parliament of the Isle of 
Man, consisting. of twenty-four. representa- 
tives chosen by popular election, 


House of Lords 


The upper chamber of the British parlia- 
ment. It comprises the archbishops and bish- 
ops, (called “Lords Spiritual,”) the English 
peers’ sitting by virtue of hereditary right, 
sixteen Scotch peers elected to represent the 
Scotch peerage under the act of union, and 
twenty-eight Irish peers elected under similar 
provisions. The house of lords, as a judicial 
body, has ultimate appellate jurisdiction, and 
may sit as a court for the trial of impeach- 
ments. 

House of Refuge 


LA prison for juvenile delinquents, 
of correction or reformatory. 


A house 


E, House of Representatives 

‘The name of the body. forming the more 
popular and numerous branch of the congress 
of the ‘United States; also of the similar 
branch in many of the state legislatures. 


House of Worship 


A building or place set apart for and devot- 
ed to the holding of religious services or exer- 
cises.or public worship; a church or chapel 
or place similarly used. Old South Soe. v, 
Boston, 127 Mass. 879; Lefevre v. Detroit, 
2 Mich. 589;..Washington Heights M. Ð. 
Church v. New York, 20 Hun (N. Y.) 297. 


Inner House, Outer House 
See those titles. 


Mansion House 
See Mansion, 


“Ex 


.So. 491, 492, 12 Ala. App. 201, 


oo BGESEMOED GOODE 


vo Public House ` - Bf aoa 


An inn or tavern; a house for the enter, 
tainment of the public, or. for the entertain, 
ment of all who. come lawfully and pay regu, 
larly, 3 Brewst. 344; Whatley v. State, 68. 
A place of 
public resort, particularly for purposes. of: 
drinking or gaming. In amore general sense, 
any house made public by. the occupation car-: 
ried on in it and the implied invitation to the; 
public to enter, such as inns, taverns, drink-. 
ing saloons, gambling houses, and perhaps. al- 
so shops and stores. See Cole v. State, 28 Tex. 
App. 536, 13 S. W. 859, 19 Am. St. Rep. 856; 


- State v. Barns, 25 Tex. 655; Arnold v. State, 


29 Ala. 50; Lafferty v. State, 41 Tex. Cr. RY 
606, 56 S. W. 623; Bentley v. State; $2 Ala. 
599; Brown v, State, 27 Ala. 50. +, 


A place where intoxicating liquors ate sold 
in drams or small quantities to be drunk on 
the premises, and where men resort for drink: 
ing purposes. aa 


HOUSEAGE..: A fee paid for housing g goods by. 
a carrier, or at a wharf, ete. Dolf 


HOUSEBREAKING. In criminal ., law, 
Breaking and entering a dwelling-house with 
intent to commit any felony therein. If done 
by night, it comes under the. ‘definition. of 
“burglary.” 

Under statute housebreaking may consist 
in “breaking out” of a house after access had 
been gained without breaking. Lawson. V, 
Commonwealth, 160 Ky. 180, 169 S. W. 587, 
588, L. R. A. 1915D, 972, 


HOUSEHOLD. A family living ` together: 
May v. Smith, 48. Ala, 488; Woodward v, 
Murray, 18 Johns. (N. Y.) 402; Arthur v. Mor- 
gan, 112 U. S. 495, 5 S. Ct. 241, 28 L. Ed. 825, 
Those who dwell under the same roof and 
compose a family. Webster. A. man’s family 
living together constitutés. his household, 
though he may. have gone to another state.” = 

Belonging to the house and family ; domes- 
tic. Webster. The term is an elastic one‘and 
includes divers: persons.: People v. Tait; 264 
Tl. 197, 103 N.. B. 750, 753; ; Lafring v. Whit- 
ney, 195 App. Div. 131, 186 N, Y. :S. 414, 413: 
Lafrinz v, Whitney, 233 N. ¥..107, 184:-N.E. 
852, 853; In re Ganey, 93 N. J. Eq. 389, ' 
116 A. 19, 20;. Rydstrom’v.’ Queen Ins; Co: 
of America, 137 Md. 349, 112 A. 586, 587, 14:4; 
L. R. 212; In re French (D. C.) 234 F. 255, 
261; Moore Shipbuilding Corporation Vv. Int 
dustrial Accident Commission, 185 Cal. 200; 
196 P. 257, 259, 13 A. L. R. 676. 


HOUSEHOLD FURNITURE. 


HOUSEHOLD GOODS. These words, in a 
will, include everything of: a-permanent ’ na: 
ture (i. e, articles of household which are ‘not 
consumed in their enjoyment) that are used 
in or purchased or otherwise acquired bya 
testator for his house. 1 Rop. Leg. 191: Mar- 


Tippling House 


r 


See Furniture 


HOUSEHOLD SERVANTS AND HOUSEHOLD EMPLOYEES 


quam v. Sengfelder, 24 Or. 2, 32 P. 676; Smith 
v. Findley, 34 Kan. 8316, 8 P. 871; In re 
Hoopes’ Estate, 1 Brewst. (Pa.) 465; Peck- 
ham v. Peckham, 97 N. J. Eq. 174, 127 A. 93, 
84; Kramer v. Beebe, 186 Ind, 349, 115 N. E. 
83, 85. 


HOUSEHOLD SERVANTS AND HOUSE- 


HOLD EMPLOYEES. Those employed in the 
mansion house, and do not embrace those who 
work out of doors upon the home place, and 
not regularly employed to do work within the 
curtilage. Raines v. Osborne, 184 N. Œ. 599, 
114 S. E. 849, 


HOUSEHOLD STUFF. This phrase, in a 
will, includes everything which may be used 
for the convenience of the house, as tables, 
chairs, bedding, and the like. But apparel, 
books, weapons, tools for artificers, cattle, 
victuals, and choses in action will not pass by 
those words, unless the context of the will 
clearly show a contrary intention. 1 Rop. 
Leg. 206. See Appeal of Hoopes, 60 Pa, 227, 
100 Am, Dec. 562. 


HOUSEHOLDER. The occupier of a house. 
Brande. More correctly, one-who keeps house 
with his family; the head or master of a fam- 
ily. Webster; 18 Johns. 302. One who has 
a household; the head of a household. See 
Greenwood v. Maddox, 27 Ark. 655; Sullivan 
v. Canan, Wils. (Ind.) 534; Shively v. Lank- 
ford, 174 Mo. 535, 74 S. W. 835; In re 
French (D. ©.) 231 F. 255, 261; State v. Rober- 
son, 160 La. 155, 106 So. 728, 729; Peerless 
Pacific Co. v. Burckhard, 90 Wash, 221, 155 
` P. 1037, 1038, L. R. A. 1917C, 353, Ann. Cas. 
1918B, 247; Gomez v. State, 75 Tex. Cr. R. 
239, 170 S. W. 711, 713. 


HOUSEKEEPER. One who is in actual pos- 
session of and who occupies a house, as dis- 
tinguished from a “boarder,” “lodger,” or 
“guest.” See Bell v. Keach, 80 Ky. 45; Veile 
v. Koch, 27 Ill. 131. Head of a family. Janu- 
ary v. Marler, 274 Mo. 543, 203 S. W. 817; 
Gammon v. McDowell, 317 Mo. 1336, 298 S. W. 
34, 36. 


HOVEL. A place used by husbandmen to 
set their plows, carts, and other farming uten- 
sils out of the rain and sun. 

A shed; a cottage; a mean house. 


HOWE. 
Litt. 5b. 


In old English law. A hill Co. 


HOY. A small coasting vessel, usually sloop- 
rigged, used in conveying passengers and 
goods from place to place, or as a tender to 
larger vessels in port. Webster, 


HOYMAN. The master or captain of a hoy. 


HUCKSTER. A petty dealer and retailer of 


small articles of provisions, particularly farm 
and, garden produce; a hawker; peddler, 
Mays y. Cincinnati, 1 Ohio St. 272; Lebanon 
County > v. Kline, 2, Pa. Co. Ct. R. 622; Hughes 
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v. City of Detroit, 217 Mich. 567, 187 N. W. 
530, 531, 


HUCUSQUE. In old pleading. Hitherto. 2 
Mod. 24. - 


HUDE-GELD. In old English law. An ac- 
quittance for an assault upon a trespassing 
servant. Supposed to be a mistake or mis- 
print in Fleta for “hinegeld.” Fleta, lib. 1, ec. 
47, § 20. Also the price of one’s skin, or the 
money paid by a servant to save himself from 
a whipping. Du Cange. 


HUE AND CRY. In old English law. A loud 
outery with. which felons (such as robbers, 
burglars, and murderers) were anciently pur- 
sued, and which all who heard it were bound 
to take up, and: join in the pursuit, until the 
malefactor was taken. Bract. fols. 115b, 124; 
4 Bl. Comm, 293. 

A written proclamation issued on the escape 
of a felon from prison, requiring all officers 
and people to assist in retaking him. 3 How. 


- State Tr. 386. 


HUEBRAS. In Spanish law. A measure of 
land equal to as much as a yoke of oxen can 
plow in one day. 2 White, Recop. (38), 49; 
Strother v. Lucas, 12 Pet. 443, 9 L. Ed. 1187. 


HUI. Under the law of Hawaii. . An associa- 
tion of persons in the ownership of land, mem- 
bers of which ordinarily hold the property as 
tenants in common. De Fries v. Scott (C. C. 
A.) 268 F. 952, 959. 


HUIS. - L. Fr. A door. “Al huis del esglise,” 
at the door of the church. Bendloe, 133. 


HUISSERIUM. A ship used to transport 


horses. Also termed “zffer.” 
HUISSIERS. In French law. Marshals; 
ushers; process-servers; sheriffs’ officers. 


Ministerial officers attached to the courts, to 
effect legal service of process required by law 
in actions, to issue executions, etc., and te 
maintain order during the sitting of the 
courts. ` l 


HULKA. In old records. 
vessel. Cowell. ; 


A bulk or small 


HULKS. A place of punishment for convicts 
in England, abandoned with the reform in the 
punishment of convicts which began in Eng- 
land about 1840, 


HULL. In a statute, 33 USCA § 319, requir- 
ing ships of a certain size to carry lights, etc. 
it includes the forecastle deck. The Europe, 
190 Fed. 475, 111 C. O. A. 307. f 


HULLUS. In old. records. A hill 2 Mon. 
Angl. 292; Cowell 


HUMAGIUM. A moist. plaċe. Mon. Angl. 


HUMANITARIAN DOCTRINE. Another 
name for the -doctrine of the last clear 
chance, See Last. : 
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HUNDRED. Under the Saxon organization. 


of England, each county or ghire comprised 
an indefinite number of hundreds, each hun- 
dred containing ten tithings, or groups of ten 
families of freeholders or frankpledges. 
The hundred was governed by a high consta- 
ble, and had its own court; but its most 
remarkable feature was the corporate re- 
sponsibility of the whole for the crimes or 
` defaults of the individual members. The in- 
troduction of this plan of organization into 
England is commonly ascribed to Alfred, but 
the idea, as well of the collective liability 
as of the division, was probably known to 
the ancient German peoples, as we find the 
same thing established in the Frankish king- 
dom under Clothaire, and in Denmark. See 
1 Bl. Comm. 115; 4 Bl. Comm. 411. 


HUNDRED COURT. In English law. A 
larger court-baron, being held for all the in- 
habitants of a particular hundred, instead of 
a manor. The free suitors are the judges, 
and the steward the registrar, as in the case 
of a court-baron. It is not a court of rec- 
ord, and resembles a court-baron in all re- 
spects except that in point of territory it is 
of greater jurisdiction. These courts have 
long since fallen into desuetude. 3 Bl. Comm. 
34, 35; 3 Steph. Comm. 394, 395. 


HUNDRED GEMOTE. Among the Saxons, 
a meeting or court of the freeholders of a 
hundred, which assembled, originally, twelve 
times a year, and possessed civil and crim- 
inal jurisdiction and ecclesiastical powers. 
1 Reeve, Eng. Law, 7. 


HUNDRED LAGH. The law of the hundred, 
or hundred court; liability to attend the hun- 
dred court. Spelman. 


HUNDRED PENNY. In old English law. A 
tax collected from the hundred, by the sher- 
iff or lord of the hundred. 


HUNDRED ROLLS. Rolls embodying the re- 
sult of investigations made by the commis- 
sioners in 1274 as to usurpations of the royal 
rights. 1 Holdsw. Hist. E. L. 48. 


HUNDRED. SECTA. The performance of 
suit and service at the hundred court. 


HUNDRED SETENA. In Saxon law. The 
dwellers or inhabitants of a hundred. Cow- 
ell; Blount. Spelman suggests the reading 
of seeatena from Sax. “sceat,” a tax. 


HUNDRED-WEIGHT. A ‘denomination of 
weight containing, according to the English 
system, 112 pounds; but in this country, gen- 
erally, it consists of 100 pounds avoirdupois. 


HUNDREDARIUS. In old English law. A 
hundredary or hundredor. A name given 
to the chief officer of a hundred, aswell as 
to the freeholders who composed it. Spel. 
oc. “Hundredus.” 


HURT 


HUNDREDARY. The chief or presiding of- 
ficer of a hundred. 


HUNDREDES EARLDOR, or HUNDREDES 
MAN. The presiding officer in the hundred 
court. Anc. Inst. Eng. 


HUNDREDORS. In English law. The in- 
habitants or freeholders of a hundred, an- 
ciently the suitors or judges of the hundred 
court. Persons impaneled or fit to be im- 
paneled upon juries, dwelling within the hun- 
dred where the cause of action arose. Cromp. 
Jur. 217. It was formerly necessary to have 
some of these upon every panel of jurors. 
3 Bl. Comm. 359, 360; 4 Steph. Comm. 370. 

The term “hundredor” was also used to 
signify the officer who had the jurisdiction 
of a hundred, and held the hundred court, 
and sometimes the bailiff of a hundred. 
Termes de la Ley; Cowell. 


HUNG JURY. A jury so irreconcilably di- 
vided in opinion that they cannot agree upon 
any verdict. 


HUNGER. The desire to eat. Hunger is no 

excuse for larceny; 1 Hale, Pl. Cr. 54; 4 

Bla. Com. 31. As to death from hunger, see 
Death. 


HUNTING. The act of pursuing and taking 
wild animals; the chase. Commonwealth v. 
Bailey, 97 S. E. 774, 124 Va. 800; People v. 
Jacobs, 151 N. Y. S. 522, 165 App. Div. 721; 
Robinson v. State, 76 S. E. 1061, 11 Ga. App. 
847; State v. Gilletto, 120 A. 567, 569, 98 Conn. 
702. 


HURDEREFERST. A domestic; one of a 
family. 
HURDLE. In &nglish criminal law. A kind 


of sledge, on which convicted felons were 
drawn to the place of execution. 


HURRICANE. A storm of great violence or 
intensity, of which the particular character- 
istic is the high velocity of the wind. There 
is naturally no exact measure to distinguish 
between an ordinary storm and.a hurricane, 
but the wind should reach a velocity of at 
least 50 or 60 miles an hour to be-called by 
the latter name, or, as expressed in some 
of the cases, it should be sufficient to. “throw 
down buildings.” A hurricane is properly 
a circular storm in the nature of a.cyclone. 
See Pelican Ins. Co. v. Troy Co-op. Ass’n, TT 
Tex. 225, 13 S. W. 980; Queen Ins. Co. v. 
Hudnut Co., 8 Ind. App. 22, 35 N. E. 39T; 
Tyson v. Union Mut. Fire & Storm. Co., 2 
Montg. Co. Law Rep'r (Pa.) 17. 


HURST, HYRST, HERST, or HIRST. A 
wood or grove of trees. Co. Litt. 4b. 


HURT. In such phrases as “to the hurt or 
annoyance of another,” or “hurt, molested, 
or restrained in his person or estate,’ this 
word is not restricted to physical injuries, 


HURTARDUS 


but includes’ also mental pain, as well ag dis- 
comfort or annoyance. See Rowland v. Mil- 
ler (Super. N.. Y.) 15 N. Y. Supp. 702; Pronk 
v. Brooklyn Heights R. Co., 68 App. Div. 390, 
T4 N. Y. Supp. 375; Thurston v. Whitney, 2 
Cush. (Mass.) 110, 


HURTARDUS, 


or HURTUS. A ram or 
wether. - 
HURTO. In Spanish law. Theft. White, 


.New Recop. b. 2, tit. 20. 


HUSBAND. A married man; 
a lawful wife living. 


one who has 
The correlative of 


“wife.” 
Etymologically, the word signified the 
“house bond;” the man who, according to 


Saxon ideas and institutions, held around 
him the family, for whom he was in law re- 
sponsible. : ‘ 


HUSBAND AND WIFE. One of the great do- 
mestic relationships; being that of a man 
and woman lawfully joined in marriage, by 
which, at common law, the legal existence of 
a wife is. incorporated with that of her bhus- 
band. 


HUSBAND LAND. In old Scotch law. A 
quantity. of -land containing commonly six 
acres. Skene. 


HUSBAND. OF A SHIP. See: Ship's Hus- 
band. 


HUSBANDMAN. A farmer; a cultivator or 
tiller of the ground. The word “farmer” is 
colloquially : used: as synonymous with “hus- 
bandman,” but originally meant a tenant who 
cultivates leased ground... 


HUSBANDRIA.. In old English law. Hus- 
bandry. Dyer, (Fr. Ed.) 35b. 


HUSBANDRY. Agriculture: cultivation of 
the soil for food; farming; in the sense of op- 
erating land: to raise provisions. Simons’ v. 
Lovell, 7: Heisk. (Penn.): 516; McCue v. Tun- 
stead, 65 Cal. 506, 4 Pac. 510. ` 


In Saxon law. The crime of 


HUSBREC. 
housebreaking ‘or burglary. Crabb, . Eng. 
Law, 59, 308. s : 


HUSCARLE. . In old English law. A house 
servant or domestic; a man of the house- 
hold. “Spelman. 

A:king’s vassal, thane, « or baron; an earl’s 
man or vassal.. A term of frequent occur- 
rence in Domesday Book. 


HUSFASTNE. He who» holds house and 
land. Bract. 1, 3, t. 2, c. 10. 


HUSGABLUM. ‘In old records. "House rent; 
or ‘a tax or tribute laid upon a house, Cow- 
ell; Blount.” So 
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HUSH-MONEY. A colloquial expression to 
designate a bribe to hinder information; pay 
to secure silence. 


HUSTINGS. -Council; court; tribunal. Ap-. 
parently so called from being held within a 
building, at a time when other courts were 
held in the open air. It was a local court. 
The county court in the city of London bore 
this name. ‘There were hustings at York, 
Winchester, Lincoln, and in other places sim- 
ilar to the London hustings. Also the raised 
place from which candidates for seats in par- 
liament address the constituency, on the oc-. 
easion of their nomination. Wharton. 

-In Virginia, some of the local courts are. 
called “hustings,” as in the city of Rich- 
mond. Smith v. Com., 6 Grat. (Va.) 696. ‘The 
municipal courts established (in Virginia) in, 
any city of over 5,000 inhabitants were at. 
one time called hustings courts. Cent. Dict. 


HUTESIUM ET CLAMOR. Hue and cry. 
See Hue and Cry. . 


HUTILAN. Taxes. Mon. Angl. i. 586, 


HWATA, HWATUNG. In old English law. 
Augury; divination. 


HYBERNAGIUM. In old English law. The 
season for sowing. winter grain, between 
Michaelmas and Christmas. The. land on 
which such grain was sown. The grain itself; 
winter grain or winter corn. Cowell. 


HYBRID. A mongrel; an animal formed 
of the union of different species, or different 
genera; also (metaphorically) a human be- 
ing born of the union of persons of different. 
races. 


HYD. In old English law. Hide; skin. A. 
measure of land, containing according to 
some, a hundred acres, which quantity is 
also assigned to it in the Dialogus de Scac- 
cario, It seems, however, that the hide va- 
vied in different parts of the kingdom. 


HYDAGE. See Hidage. 


HYDROMETER. An instrument for measur- 
ing the density of fluids. Being immersed in 
fluids, as in water, brine, beer, brandy, etc., 
it determines the proportion of their density, 
or their specific gravity, and thence their 
quality. See Rev. St. U. S. § 2918 (19 USCA: 
§ 390). 


HYDROSTATIC TEST. A method of deter- 
mining whether or not a deceased infant 
was born alive, involving the removal] of the 
lungs and the placing of them in a vessel 
of water; if the infant had breathed, the 
air in the lungs will cause them to float, 
though they may also float if decomposition 
has set in and gas has formed in the body. 
Morgan v. State, 256 S. W. 433, 148 Tenn, 417. 
Called, also, “docimasia pulmonum.” ` ~ 
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HYYEMS, HIEMS. Lat. In the civil law. 
Winter.. Dig. 43, 20, 4, 34. . Written, in some 
of the old books, “yems.” Fleta, lib.’ 2, ¢ 73, 
§§ 16, 18. 


HYGIENE. A system of principles or rules 
designed for the promotion of health. Lunn 
v. City of Auburn, 85 A. 893, 894, 110 Me. 241. 


HYPNOTISM. In medical jurisprudence. A 
psychic or mental state rendering the patient 
susceptible to suggestion at the will of. an- 
other. 


The hypnotic state is an abnormal condition of 

` the mind and senses, in the nature of trance, ar- 
tificial catalepsy, or somnambulism, induced in one 

person by another, by concentration of the atten- 

tion, a strong effort. of volition, and perhaps the 

excreise of a telepathic power not as yet fully un- 

derstood, or by mental suggestion, in which con- 

dition the mental processes of the subject: and to a 

great extent his will are subjugated and directed 

by those of the operator. ` 


HYPOBOLUM. In the civil law. The name 
of the bequest or legacy given by the hus- 
band to his wife, at his death, above her 
dowry. 


HYPOCHONDRIA; HYPOMANIA. See In- 
‘sanity. ' 


HYPOSTASIS. In medical jurisprudence. 
(1) The morbid deposition of a sediment of 
any kind in the body. (2) A congestion or 
flushing of the blood vessels, as in varicose 
veins. Post-mortem hypostasis, a peculiar 
lividity of the cadaver. 


HYPOTHEC. In Scotland, the term “hy- 
pothec” is used to signify the landlord’s right 
which, independently of any stipulation, he 
has over the crop and stocking of his tenant. 
It gives a security to the landlord over the 
crop of each year for the rent of that year, 
and over the cattle and stocking on the farm 
for the current year’s rent, which last con- 
tinues for three months after the last con- 
ventional term for the payment of the rent. 
‘Bell, 


‘HYPOTHECA. “Hypotheca” was a term of 
the Roman law, and denoted a pledge or mort- 
gage. As distinguished from the term “pig- 
nus,” in the same law, it denoted a mortgage, 
whether of lands or of goods, in which the 
subject in pledge remained in the possession 
of the mortgagor or debtor;) whereas in the 
‘pignus the mortgagee. or créditor was in ‘the 
possession. Such an hypotheca might be ei- 
ther express or implied; express, where the 
parties upon the occasion of a loan entered 
into express agreement to that effect; or im- 
plied, .as, e. g., in the case of the stock and 
utensils of a farmer, which were subject to 
the landlord’s right as a creditor for rent; 
whence the Scotch law of hypothec. 

The word has suggested the term “hypoth- 
ecate,” as used in the mercantile and mari- 


HYPOTHECATION 


time law of England.. Thus, under the fac- 
tor’s act, goods are frequently said to be 
“hypothecated ;” and a captain is said to have 
a right to hypothecate his vessel for neces- 
sary repairs. Brown. See Mackeld. Rom. 
Law, §§ 334-359. ` 


HYPOTHECARIA ACTIO. Lat. In the elvy- 
fl law. An hypothecary action; an action 
for the enforcement of an hypotheca, or right 
of mortgage; or to obtain the surrender of 
the thing mortgaged. Inst. 4, 6, 7; Mackeld. 
Rom. Law, § 356. Adopted in the Civil Code 
of Louisiana, under the name of ‘“Vaction hy- 
pothécarie,” (translated, “action of mort- 
gage.”) See Civ. Code La. arts. 1433-1443; 
Code Prac. La. art. 61. 


HYPOTHECARI!I CREDITORES. Lat.. In 
the civil law. Hypothecary creditors; those 
who loaned money on the security of an 
hypotheca, (q. v). Calvin. 


HYPOTHECARY ACTION. The name of an 
action allowed under the civil law for the 
enforcement of the claims of a creditor by 
the contract of hypotheca. Lovell v. Cragin, 
136 U. S. 130, 10 Sup. Ct. 1024, 34 L. Hd.-372. 


An hypothecary action is a real action,, which. the 
creditor brings against the property which has been 
hypothecated to him by his debtor, in order to have 
it seized and sold for the payment of his debt. Code 
Prac, La. art. 61. In the hypothecary action prop- 
er, there is no pursuit of the person; the thing 
mortgaged is the debtor, and the action is directed 
against it. In this sense, the action is real. Wis- 
dom v. Parker, 31 La. Ann. &. < 


HYPOTHECATE. To pledge a thing with- 
out delivering the possession of it to the 
pledgee. “The master, when abroad, and in 
the absence’ of the owner, may hypothecate 
the ship, freight, and cargo, to raise money 
requisite for the completion of the voyage.” 
3 Kent, Comm. 171. See Spect v. Spect, 88 


-Cal. 437, 26 Pac. 203, 13 L. R. A. 137, 22 Am. 


St. Rep. 314; Ogden v. Lathrop, 31 N. Y. Su- 
per. Ct. 651. 


HYPOTHECATION, A term. borrowed from 
the civil law. In so far as it is naturalized 
in English and American law, it means a 
contract of mortgage or pledge in which the 
subject-matter is not delivered into the pos- 
session of the pledgee or pawnee;. or, con- 


‘versely, a conventional right existing in one 
‘person over specific property of another, 


which consists in- the. power. to cause. a sale 
of the same, though it be not in his posses- 
sion, in order that a specifie claim of the ered- 
itor may be satisfied out of the proceeds. 

The term is frequently used in our text- 
books and reports, particularly upon the law 
of bottomry and maritime liens; thus a ves- 
sel is said to be hypothecated for the demand 
of ene who has advanced money for supplies. 


In the common law, there are but few, if any, 
eases of hypothecation, in the strict sense of the 


HYPOTHECATION 


civil law; that is, a pledge without possession by 
the pledgee. The nearest approaches, perhaps, are 
eases of bottomry bonds and claims of materialmen, 
and of samen for wages; but these are liens and 
privileges,’ rather than hypothecations. Story, 
Bailm. § 288. 

“Hypothecation” is a term of the civil law, and 
is that kind of pledge in which the. possession of 
the thing pledged remains with the debtor, (the ob- 
ligation resting in mere contract without delivery ;) 
and in this respect distinguished from “pignus,” in 
which possession is delivered to the creditor or 
pawnee.” “Whitney v. Peay, 24 Ark. 27. See 2 Bell, 
Comm. 25, 


HYPOTHECATION BOND. A bond given in 
the contract of bottomry or respondentia. 


HYPOTHEQUE. In French law. Hypothe- 
cation; a mortgage on real property; the 
right vested in a creditor by the assignment 
to him of real estate: as security for the pay- 
ment of his debt, whether or not it be ae- 
companied by possession. See Civ. Code La. 
art. 3397. 


It corresponds to the mortgage of real property in 
English law, and isa real charge, following the 
property into whosesoever hands it comes. It may 
be 7égale, as in the case of the charge which the 
state has over the lands of its accountants, or which 
a married woman has over those of her husband; 
judiciairve, when it is the result of a judgment of 
a court of justice: and conventionelle, when it is 
the result of an agreement of the parties. Brown. 


HYPOTHESIS. A supposition, assumption, 
‘or theory; a theory set up by the prosecution, 
on a criminal trial, or by the defense, as an 
explanation of the facts in evidence, and a 
ground for inferring guilt or innocence, as 
the case may be, or as indicating a probable 
or possible motive for the crime, 


HYPOTHETICAL QUESTION. A combina- 
tion of assumed or proved facts and circum- 
stances, stated in such form as to constitute 
a coherent and specific situation or state of 
facts, upon which the opinion of an expert is 
asked, by way of evidence on a trial. Howard 
v. People, 185 IN. 552, 57 N. E. 441; People 
¥. Durrant, 116, Cal. 216, 48 P. 85; Cowley v. 
People, 83 N. Y. 464, 38 Am. Rep. 464; Stearns 
v. Field, 90 N. Y. 641. 


HYPOTHETICAL YEARLY TENANCY. The 
basis, in England, of rating lands and here- 
ditaments to the poor-rate, and to other rates 
and taxes that are expressed to be leviable or 
assestablé in: like manner as the poor-rate, 
A: parish. 


HYRNES. In od English ‘law. 
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HYSTERIA. A paroxysmal disease or dis- 
order of the nervous'system, more common 
in females than males, not originating in any 
anatomical lesion, due to psychic rather than 
physical causes, and attended, in the acute 
or convulsive form, by extraordinary mani- 
festations of secondary effects of extreme 
nervousness. 


Hysterla is a state in which ideas control the body 
and produce morbid changes in its functions. Mœ- 
bius. A special psychic state, characterized by 
symptoms which can also be produced or reproduced 
by suggestion, and which can be treated by psycho- 
therapy or persuasion, hysteric and hypnotie states 
being practically equivalent to each other. Babin-~ 
ski. A purely psychic or mental disorder due to 
hereditary predisposition. Charcot. A state result- 
ing from a psychic lesion or nervous shock, leading 
to repression or aberration of the sexual instinct. 
Freud. Hysteria is much more common in women 
than in men, and was formerly thought to be due 
to some disorder of the uterus or sexual system; 
but it is now known that it may occur in men, in 
children, and in very aged persons of either sex. 

In the convulsive form of hysteria, commonly 
called “hysterics” or “a fit of hysterics,” there is 
nervestorm characterized by loss or’ abandonment 
of self-control in the expression of the emotions, 
particularly grief, by paroxysms of tears or laugh- 
ter or both together, sensations of constriction as 
of a ball rising in the throat (globus hystericus), 
convulsive movements in the chest, pelvis, and ab- 
domen, sometimes leading to a fall with apparent 
unconsciousness, followed by a relapse into semi- 
unconsciousness or catalepsy. In the non-conyul- 
sive forms, all kinds of organic paralyses may be 
simulated, as well as muscular contractions and 
spasms, tremor, loss of sensation (anesthesia) or 
exaggerated sensation (hyperesthesia), disturbances 
of respiration, disordered appetite, accelerated pulse, 
hemorrhages in the skin (stigmata), pain, swelling, 
or even dislocation of the joints, and great amena- 
bility to suggestion. 
HYSTERO-EPILEPSY. See Epilepsy. 
HYSTEROPOTMOI. Those who, having been 
thought dead, had, after a long absence in for- 
eign countries, returned safely home; or 
those who, having been thought dead in bat- 
tle, had afterwards: unexpectedly escaped 
from their enemies and returned home. 
These, among the Romans, were not permit- 
ted to enter their own houses at the'door, but 
were received at a passage opened in the roof. 
Enc. Lond. 


HYSTEROTOMY. The Cesarean operation. 
See Cesarean Section. 


HYTHE. In English law. A port, wharf, 
or small haven to embark or land merchan- 


dise at. Cowell; Blount. 
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1. The initial letter of the word “Instituta,” 
used by some civilians in citing the Institutes 
of Justinian, Tayl. Civil Law, 24. 


1—CTUS. An abbreviation for “juriscon- 
sulius,” one learned in the law; a juriscon- 
sult. 


I. E. An abbreviation for “id est,” that is; 
that is to say. 


"LO U. A memorandum of debt, consisting of 
these letters, (“I owe you,”) a sum of money, 
und the debtor’s signature, is termed an “I 
OU." Kinney v. Flynn, 2 R. I. 329. 


IBERNAGIUM. In old English law. The 
~ season for sowing winter corn. Also spelled 
“hibernagium” and “hybernagium.” 


Ibi semper debet fieri triatio ubi juratores 
meliorem possunt habere notitiam. 7 Coke, 1b. 
A trial should always be had where the jurors 
can be the best informed. 


IBIDEM. Lat. In the same place; in the 
same book; on the same page, etc. Abbreviat- 
ed to “ibid.” or “ib.” 

ICENI. The ancient name for the people of 
Suffolk, Norfolk, Cambridgeshire, and Hunt- 
ingdonshire, in England. 


ICONA. An image, figure, or representation 
of a thing. Du Cange. 


ICTUS. In old English law. A stroke or 
blow from a club or stone; a bruise, con- 
tusion, or swelling produced by a blow from 
a club or stone, as distinguished from “plaga,” 
. (a wound.) Fleta, lib. 1, c 41, § 3. 


ICTUS ORBIS. In medical jurisprudence. A 
maim, a bruise, or swelling; any hurt with- 
out cutting the skin. When the skin is cut, 

- the injury is called a “wound.” Bract. lib. 2, 
tr, 2, ce. 5, 24. 


Id certum est quod certum -reddi potest. That 
is certain which can be made certain. 2 BI. 
Comm, 143; 1 Bl. Comm. 78; 4 Kent, Comm, 
462; Broom, Max. 624. 


Id certum est quod certum reddi potest, sed id 
magis certum est quod de semetipso est certum. 
That is certain which can be made certain, 
but that is more certain which is certain of 
itself. 9 Coke, 47a. 


ID EST. Lat. 
breviated “i e.” 


That is. Commonly ab- 


Id perfectum est quod ex omnibus suis partibus 
constat. That is perfect which consists of al] 
its parts. 9 Coke, 9. 


Bu.Law Dior. (3p Ep.)—58 


Id possumus quod de jure possumus. Lane, 
116. We may do only that which by law we 
are allowed to do. 


Id. quod est magis remotum, non trahit ad se 
quod est magis junctum, sed e contrario in 
omni casu. That which is more remote does 
not draw to itself that which is nearer, but 
the contrary in every case. Co. Litt. 164. 


Id quod nostrum est sine facto nostro ad alium 
transferri non potest. That which is ours can- 
not be transferred to another without our act. 
Dig. 50, 17, 11. 


Id solum nostrum quod debitis deductis 
nostrum est. That only is ours which re- 
mains to us after deduction of debts. Tray. 
Lat. Max. 227. 


IDEM. Lat. The same. According to Lord 
Coke, “idem” has two significations, sc., idem 
syllabis seu verbis, (the same in syllabus or 
words,) and idem re et sensu, (the same in 
substance and in sense.) 10 Coke, 124a. 


in Old Practice 


The said, or aforesaid; said, aforesaid. 
Distinguished from “predictus” in old entries, . 
though having the same general signification. 
Townsh. Pl. 15, 16. 


Idem agens et patiens esse non potest. Jenk. 
Cent. 40. The same person cannot be both 
agent and patient; 4. €., the doer and person 
to whom the thing is done. 


Idem est facere, et non prohibere cum possis; 
et qui non prohibit, cum prohibere possit, in 
culpa est, (aut jubet.) ‘3 Inst. 158. To commit, 
and not to prohibit when in your power, is 
the same thing; and he who does not prohibit 
when he can prohibit is in fault, or does the 
same as ordering it to be done. 


Idem est nihil dicere, et insufficienter dicere. 
It is the same thing to say nothing, and to 
say a thing insufficiently. 2 Inst. 178. To say 
a thing in an insufficient manner is the same 
as not to say it at all. Applied to the plea of 
a prisoner. Id. 


Idem est non esse, et non apparere. It is the 
same thing not to be as not to appear. Jenk, 
Cent. 207. Not to appear is the same thing 
as not to be. Broom, Max. 165, 


Idem est non probari et non esse; non deficit 
jus, sed probatio. What is not proved and. 
what does not exist are the same; it is not 
a defect of the law, but of proof. 


Idem est scire aut scire debere aut potuisse. 
To be bound to know or to be able to know 
is the same as to know. 


IDEM PER IDEM 


IDEM PER IDEM. The same for the same. 
An illustration of a kind that really adds no 
additional element to the consideration of the 
question. 


Idem semper antecedenti proximo refertur, Co. 
Litt. 685. “The same” is always referred to 
its next antecedent. 


IDEM SONANS. Sounding the same or alike; 
having the same sound. A term applied to 
names which are substantially the same, 
though slightly varied in the spelling, ag 
“Lawrence” and “Lawrence,” and the like. 
1 Cromp. & M. 806; 3 Chit. Gen. Pr. 171; 
Clements v. State, 19 Ala. App. 640, 99 So. 
5832, 883; Newbrough v. Moore (Mo. Sup.) 202 
S. W. 547, 550; Geneva v. Thompson, 200 
Towa, 1173, 206 N. W. 182, 183; Frazier v. 
State, 19 Ala. App. 322, 97 So. 251; Rhodes 
v. State, 74 Fla. 280, 76 So. 776; State v. Alva, 
18 N. M. 148, 134 P. 209, 210; Smith v. 
Dwight, 80 Or. 1, 156 P. 578, 575, Ann. Cas. 
1918D, 563; Golson v. State, 15 Ala. App. 420, 
73 So. 753. 


Two names are said to be “idem sonantes” if the 
attentive ear finds difficulty in distinguishing them 
when pronounced, or if common and long-continued 
usage has by corruption or abbreviation made them 
identical in pronunciation. State v. Griffe, 118 Mo. 
188, 23 S, W. 878. The rule of “idem sonans” is that 
absolute accuracy in spelling names is not required 
in a legal document or proceedings either civil or 
criminal; that if the name, as spelled in the doc- 
ument, though different from the correct spelling 
thereof, conveys to the ear, when pronounced ac- 
cording to the commonly accepted’ methods, a sound 
practically identical with the correct name as com- 
monly pronounced, the name thus given is a suf- 
ficient identification of the individual referred to, 
and no advantage can be taken of the clerical error. 
Hubner y. Reickhoff, 103 Iowa, 368, 72 N. W. 540, 64 
Am. St. Rep. 191. But the doctrine of “idem sonans” 
has been. much enlarged by modern decisions, to 
conform to the growing rule that a variance, to be 
material, must be such as has misled the opposite 
party to his prejudice. State v. White, 34 S. C. 59, 
i2 8. E. 661, 27 Am. St. Rep. 783. 


IDENTICAL. Exactly the same for all prac- 
tical purposes. Carn v. Moore, 74 Fla. 77, 76 
So. 337, 340. 


IDENTIFICATION. Proof of identity; the 
proving that a person, subject, or article be- 
fore the court is the very same that he or it 
is alleged, charged, or reputed to be; as 
where a witness recognizes the prisoner at the 
bar as the same person whom he saw commit- 
ting the crime; or where handwriting, stolen 
goods, counterfeit coin, etc., are recognized as 
the same. which once passed under the obser- 
vation. of. the person identifying them. Hall 

7. Cotton, 167. Ky. 464, 180 S. W. 779, T84 
L R. A 19160, 1124, . 


o 
+ a 


Identitas vera colligitur ex. . multitudine . slg- 
norum..: True identity -is collected: from a mub 
titude of signs. Bac, Max, oo ze qisu gui at 
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IDENTITATE NOMINIS. In English law. 
An aricient writ (now obsolete) which lay for 
one taken and arrested in any personal ac- 
tion, and committed to prison, by mistake for 
another man of the same name. Fitzh. Nat. 
Brev. 267. 


IDENTITY. 


In the Law of Evidence 


Sameness; the fact that a subject, person, 
or thing before a court is the same as it is 


represented, claimed, or charged to be. See 
Burrill, Cire. Ev, 382, 453, 631, 644. 
In Patent Law 
Such. sameness between two designs, inven- 


tions, combinations, etc., as will constitute the 
one an infringement of the patent granted for 
the other. 


To constitute “identity of invention,” and there- 
fore infringement, not only must the result ob- 
tained be the same, but, in case the means used for 
its attainment is a combination of known elements, 
the elements combined’ in both cases must be the 
same, and combined in the same way, so that each 
element shall perform the same function; provided 
that the differcnces alleged are not merely color- 
able according to the rule forbidding the use of 
known equivalents. Electric Railroad Signal Co. 
vy. Hall Railroad Signal Co., 114 U. S. 87, 5 Sup. Ct 
1069, 29 L. Ed. 96; Latta v. Shawk, 14 Fed. Cas. 
1188. “Identity of design’? means sameness of ap- 
pearance, or, in other words, sameness of effect 
upon the eye,—not the eye of an expert, but of an 
ordinary intelligent observer. Smith v. Whitman 
Saddle Co., 148 U. S. 674, 13 Sup. Ct 768, 37 L. Ed. 
606. 


IDEO. Lat. Therefore. Calvin. 


IDEO CONSIDERATUM EST. Lat. There- 
fore it is considered. These were the words 
used at the beginning of the entry of judg- 
ment in an action, when the forms were in 
Latin. They are also used as a name for that 
portion of the record. 


IDEOT. An old form for idiot (g. v.). 


IDES. A division of time among the Romans, 
In March, May, July, and October, the Ides 
were on the 15th of the month; in the re 
maining months, on the 13th. This method of 
reckoning is still retained in the chancery of 
Rome, and in the calendar of the breviary. 
Wharton. 


IDIOCHIRA. Greco-Lat. In the civil law. 
An. instrument. privately executed, as dis- 
tinguished from such as were executed before 
a public officer. Cod. 8, 18,11; Calvin. 


IDIOCY, IDIOPATHIC INSANITY. See Tn- 
sanity. . ; 


IDIOT. A person who has heen ‘without un: 

derstanding: from his nativity,-and whom the 

lawi.: therefore,” presumes. never -likely . to, at; 

tain any. Shelf. Lun. 2. See, Insanity. - State 
2. BuLaw Drot, (8p Ep.) 
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v. Haner, 186 ‘Towa, 1259, 178. N; Ww. “995: 


Jones v. Commonwealth, 154 Éy. 752; 159 S: 
W. 568, 569. ` 


IDIOTA. 
In the Civit Law- 


-An unlearned, illiterate, or simple person. 
Calvin. A private man; one not in office, 


In Common Law 
An idiot or fool. 


IDIOTA INQUIRENDO, WRIT DE. This is 
the name of an old writ which directs the 
sheriff to inquire whether a man be an idiot 
or not. The inquisition is to be made by a 
jury of twelve men. Fitzh. Nat. Brev. 2382. 
And, if the man were found an idiot, the 
profits of his lands and the custody of his 
person might be granted by the king to any 
subject who had interest enough to obtain 
them. 1 Bl. Comm. 803. 


IDONEUM SE FACERE; !DONEARE SE. 
To purge one’s self by oath of a crime of 
which one is accused. 


IDONEUS. Lat. In the civil and common 
law. Sufficient; competent; fit or proper; 
responsible; unimpeachable. Idoneus- homo, 
a' responsible or solvent person; a good and 
lawful man, Sufficient; adéquate; satisfac- 
tory. Idonea cautio, sufficient security. 


In old English law. Ability 
Artic, Oleri, e. 13. 


IDONIETAS. 
or fitness (of a parson). 


IF. -In deeds and wills, this word, as a rule, 
implies a condition precedent, unless it be con- 
trolled by other words. 2 Crabb, Real Prop. 
p. 809, § 2152; Sutton v. West, 77 N. C. 431; 
Northeutt yv. McAllister, 297 Mo. 475, 249 S. 
W::398, 401; People v. Bailey, 103 Mise. 366, 
171 N. Y. S. 894, 397; Cantrell v. State, 117 
Ark., 233, 174 S. W. 521, 523; Muller v. Cox, 
9S N. J. Eq. 188, 180 A. 811, 813; Enz v. 
Bowan, 98 N. J. Eq. 514, 131 A. 159, 161; 

Wandell v. Johnson, 71 Mont. 78, 227 P. 58, 
60; National ° Surety Co. v. Haley, 58 OKI 
263, 159 P. 292, 295; Mendenhall v: ‘State, 71 
Fla. 552, 72 So. 202, 205; Clore v. Clore, 184 
Ky. 83, 211 S. W. 208, 209; O’Shea v. Barry, 
252 Mass. 510, 147 N. E. 845, 846; State Bank 
of Eau Gallie v. Roses Adm’r, 219 Ky. 562, 

293 S.. W. 1087, 1089. 


IFUNGIA. In old English law. The finest 
white bread, formerly called ‘cocked bread.” 
Blount. 


IGLISE.. L. Fr. A church. Kelham, 
_ other form. of “eglise.” 


An- 


IGNIS JUDICIUM. Lat. 
trial by fire. Blount. 


The. old judicial 


IGNITEGIUM. In old English law. The cur- 
few, or evening bell. Cowell. See Curfew. 


IGNORANCE 


IGNOMINY. ‘Public’ disgrace; infamy: re 
proach; dishonor, Igneminy is the opposité 
of esteem. Wolff, § 145. See Brown v. Kings- 
ley, 38 Iowa, 220. ° 


IGNORAMUS. Lat. “We are ignorant ;”: 
“We ignore it.” Formerly the grand jury 
used to write this word on bills of indictment 
when, after having heard the evidence, they 
thought the accusation ‘against the prisoner 
was groundless, intimating that, though the 
facts might possibly be true, the truth’ did 
not appear to them; but now- they usually 
write in English the words “Not a true bill,” , 
or “Not found,” if that is their verdict; but 
they are still said to ignore the bill. Brown. 


IGNORANCE. 
knowledge. . 

Ignorance of law is want of knowledge or 
acquaintance with the laws of the land in 
so far as they apply to the act, relation, duty, 
or matter under consideration. ` Ignorance of 
fect is want of knowledge of some fact or 
facts constituting or relating to the subject- 
matter in hand. Marshall v. Coleman, 187 
Ill. 556, 58 N. E. 628; Haven v. Foster, 9 Pick. 
(Mass.) 130, 19 Am. Dec. 353. 


The want or absence of 


` Ignorance is not a state of the mind in the senge 
in which sanity and insanity are. When the mind 
is ignorant of a fact, its condition still remains 
sound; the power of thinking, of judging, of will- 
ing, is just as complete before communication of 
the fact as after; the essence or texture, so. to 
speak, of the mind, is not, as in the case of insan- 
ity, affected or impaired. Ignorance of a particu- 
lar fact consists in this: that the mind, although 
sound and capable of healthy action, has never act- 
ed upon the fact in question, because the subject 
has never been brought to the notice of the percep- 
tive faculties. Meeker v. Boylan, 28 N. J. Law, 274 


Synonyms- 


“Ignorance” and “error” or “mistake” are 
not convertible terms. The former is a lack 
of information or absence of knowledge; the 
latter, a misapprehension or confusion of in- 
formation, or a mistaken supposition of the 
possession of knowledge. Error as to a fact 
may imply ignorance of the truth; but ig- 


‘norance does not necessarily imply error. 


Hutton v. Edgerton, 6 Rich. (S. C.) 489; Cul- 
breath v. Culbreath, 7 Ga. 70, 50 Am, Dec. 
375; Langston v. Langston, 147 Ga. 818, 93 8. 
E. 892, 893. 


In General 


—Essential ignorance is ignorance in relation 
to some essential circumstance so intimately 
connected with the matter in question, and 
which so influences the parties, that it in- 
duces them to act in the business, Poth. 
Vente, nn. 3,4; 2 Kent, Comm, 367. 


—Nion-essential or accidental ignorance is that 
which has not of itself any necessary connec- 
tion with the business in question, and which 
is not the true consideration for entering in: 
to the contract, 


IGNORANCE 


Involuntary ignorance is that which does not 
proceed from choice, and which cannot be 
overcome by the use of any means of knowl- 
edge known to a person and within his power; 
as the ignorance of a law which has not yet 
been promulgated. 


—Voluntary ignorance exists when a party 
might, by taking reasonable pains, have ac- 
quired the necessary knowledge. For ex- 
ample, every man might acquire a knowledge 
of the laws which have’ been promulgated. 
Doct. & Stud. 1, 46; Plowd. 343. 


` IGNORANTIA. Lat. Ignorance; want of 
knowledge. Distinguished from mistake, (er- 
ror,) or wrong conception. Mackeld. Rom. 
Law, § 178; Dig. 22, 6. Divided by Lord 
Coke into ignorantia facti (ignorance of fact) 
and ignorantia juris (ignorance of law). 
And the former, he adds, is twofold,—lec- 


tionis et lingue (ignorance of reading and 


ignorance of language). 2 Coke, 30. 


Ignorantia eorum que quis scire tenetur non 
excusat. Ignorance of those things which 
one is bound to know excuses not. Hale, P. 
C. 42; Broom, Max. 267. 


Ignorantia facti excusat. Ignorance of fact 
excuses or is a ground of relief. 2 Coke, 
3b. Acts.done and contracts made under 
mistake. or ignorance of a material fact are 
voidable and relievable in law and equity. 
2 Kent, Comm. 491, and notes: 


ignorantia facti excusat, ignorantia juris non 
excusat. Ignorance of the fact excuses; ig- 
norance of the law excuses not. Every man 
must be taken to be cognizant, of the law; 
otherwise there is no saying to what extent 
` the excuse of ignorance may not be carried. 
1 Coke, 177; Broom, Max, 253. 


ignorantia juris quod quisque tenetur scire, 
neminem excusat. Ignorance of the [or a] 
law, which every one is bound to know, ex- 
cuses no man. A mistake in point of law 
is, in criminal cases, no sort of defense. 4 
Bl. Comm. 27; 4 Steph. Comm. 81; Broom, 
Max. 253; 7 Car. & P. 456. And, in civil 
cases, ignorance of the law, with a full knowl- 
edge of the facts, furnishes no ground, either 
in law or equity, to rescind agreements, or 
reclaim money paid, or set aside solemn acts 
of the parties. 2 Kent, Comm. 491, and note. 


Ignorantia Juris sui non praejudicat juri. Ig- 
norance of one’s right does not prejudice the 
right. Lofft, 552. 


Ignorantia legis neminem excusat. Ignorance 
of law excuses no one. 4 Bouy. Inst. no. 3828; 
1 Story, Eq. Jur. § 111; 7 Watts, 374. 


IGNORATIO ELENCHI. Lat. A term of 
logic, sometimes applied to pleadings and 
to arguments. on appeal, which signifies a 
mistake of the question, that is, the mistake 


‘ knowledgment. 
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of one who, failing to discern the real ques- 
tion which he is to meet and answer, ad- 
dresses his allegations or arguments to a 
collateral matter or something beside the 
point. See Case upon the Statute for Dis- 
tribution, Wythe (Va.) 309. 


Ignoratis terminis artis, ignoratur et ars. 
Where the terms of an art are unknown, the 
art itself is unknown also. Co. Litt. 2a. 


IGNORE. To be ignorant of, or unacquaint- 
ed with. 

To disregard willfully; to refuse to rec- 
ognize; to decline to take notice of. See 
Cleburne County v. Morton, 69 Ark, 48, 60 
S. W. 307. 

To reject as groundless, false or unsup- 
ported by evidence; as when a grand jury 
ignores a bill of indictment. 


Ignoscitur ei qui sanguinem suum qualiter re- 
demptum voluit. The law holds him excused 
from obligation who chose to redeem his blood 
(or life) upon any terms. Whatever a man 
may do under the fear of losing hig life or 
limbs will not be held binding upon him in 
law. 1 Bl. Comm. 131. 


IKBAL. Acceptance (of a bond, etc), 
son’s Gloss. Ind. 


wil- 


IKBAL DAWA. Confession of judgment. 
Wilson’s Gloss. Ind. 


IKENILD STREET. One of the four great 
Roman roads in Britain; supposed to be so 
called from the Iceni, 


IKRAH. Compulsion; especially constraint 
exercised by one person over another to do an 
illegal act, or to act contrary to his inclina- 
tion. Wilson’s Gloss. Ind. 


IKRAR. Agreement, assent, or ratification. 
Wilson’s Gloss. Ind. 


IKRAR NAMA. A deed of assent and ac- 
Wilson’s Gloss. Ind, 


ILL. In old pleading. Bad; defective in 
law; null; naught; the opposite of good or 
valid. 


ILL FAME. Evil repute; notorious bad char- 
acter. Houses of prostitution, gaming houses, 
and other such disorderly places are called 
“houses of ill fame,” and a person who fre- 


quents them is a person of ill fame. See Boles 
y. State, 46 Ala. 206. 
ILLATA ET INVECTA. Lat. Things 


brought into the house for use by the ten- 
ant were so called, and were liable to the 
jus hypothece of Roman law, just as they 
are to the landlord’s right of distress at 
common law. 


ILLEGAL. Not authorized by. iaw; illicit; 


unlawful ; contrary to law. 
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Sometimes this term means merely that which 
Jacks authority of or support from law; but more 
frequently it imports a violation. Etymologically, 
the word seems to convey the negative meaning 
only. But in ordinary use it has a severer, strong- 
er signification; the idea of censure or condemna- 
tion for breaking law {is usually presented, But 
the law implied in illegal is not necessarily an ex- 
press statute. Things are called “illegal” for a 
violation of common-law principles. And the term 
does not imply that the act spoken of is immoral or 
wicked; it implies only a breach of the law. See 
State v. Haynorth, 3 Sneed (Tenn.) 65; Tiedt v. 
Carstensen, 61 Iowa, 334, 16 N. W. 214; Chadbourne 
v. Newcastle, 48 N. H. 199; People v. Kelly, 1 Abb. 
Prac. No S. (N. Y.) 487; Ex parte Scwartz, 2 
Tex. App. 80; State v. American Surety Co. of New 
York, 26 Idaho, 652, 145 P. 1007, 1104, Ann. Cas. 19168, 
209; Grahl v. United States (C. C. A.) 261 F. 487, 
489; United States v. Koopmans (D. C.) 290 F. 545, 
846; Ryan v. Hutchinson, 161 Iowa, 575, 143 N. W. 
433; Bretz v. El Reno State Bank, 71 Okil. 283, 177 
P. 362, 363; Uhimann v. Kin Daw, 97 Or. 681, 193 P. 
435, 437; Dameron v. Hamilton, 264 Mo. 103, 174 S. 

“Ww, 425, 480; United States v. Mulvey (C. C. A.) 232 
F. 513, 519; Staacke v. Routledge, 111 Tex. 489, 241 
8. W. 994, 998; Meridian Life Ins. Co. v. Dean, 182 
Ala. 127, 62 So. 90, 92; United States v. Shanahan 
(D. C.) 232 F. 169, 171; United States v. Ali (D. C.) 
7 F.(2d) 728, 730; Lazarowitz v. Kazan, 203 N. Y. 8. 
€10, 612, 122 Misc. 202. 


ILLEGAL CONDITIONS. All those that are 
impossible, or contrary to law, immoral, or 
repugnant to the nature of the transaction. 


ILLEGAL CONTRACT. An agreement to do 
any act forbidden by the law, or to omit to do 
any act enjoined by the law. Billingsley v. 
Clelland, 41 W. Va. 248, 23 S. E, 816. 


ILLEGAL INTEREST. Usury; interest at a 
higher rate than the law allows. Parsons v. 
Babcock, 40 Neb. 119, 58 N. W. 726. 


ILLEGAL TRADE. Such traffic or commerce 
as is carried on in violation of the municipal 
law, or contrary to the law of nations. See 
Illicit. 


ILLEGALITY. That which is contrary to the 
principles of law, as contradistinguished from 
mere rules of procedure. It denotes a com- 
plete defect in the proceedings. Ex parte 
Sewartz, 2 Tex. App. T4; State v. Conover, 
7 N. J. L. 203; Ex parte Davis, 118 Or. 693, 
247 P. 809, 811; United States v. Richmond 
{C. ©. A.) 17 P.(2d) 28, 32; Bunten v. Rock 
Springs Grazing Ass’n, 29 Wyo. 461, 215 P. 
244, 254; United States v. Ness (C. ©. A.) 230 
F. 950, 955, Ann. Cas. 1917C, 41; In re Allen 
Square Co. v. Krieger, 217 App. Div. 123, 216 
N. Y. 8. 458, 462; United States v. Salomon 
(D. C.) 231 F. 461, 468. 


ILLEGITIMACY. The condition before the 
law, or the social status, of a bastard; the 
state or condition of one whose parents were 
not intermarried at the time of his birth. 
Miller y. Miller, 18 Hun (N. Y.) 509; Brown 
v. Belmarde, 3 Kan. 52. 


ILLITERATE 


ILLEGITIMATE. That which is contrary to 
law; it is usually applied to bastards, or 
children born out of lawful wedlock. 


The Louisiana Code divided illegitimate children 
into two classes: (1) Those born from two persons 
who, at the Moment when such children were ton- 
ceived, could have lawfully intermarried; and 
(2) those who are born from persons to whosé mar 
Tiage there existed at the time some legal impedi- 
ment. Both classes, however, could be acknowledged 
and take by devise. Compton v. Prescott, 12 Rob. 
(La.) 56. 


ILLEVIABLE. Not leviable; that cannot or 
ought not to be levied. Cowell. 


ILLICENCIATUS. In old English 
Without license. Fleta, lib. 3, c. 5, § 12. 


law. 


ILLICIT. Not permitted or allowed; pro- 
hibited; unlawful; as an illicit trade; il- 
licit intercourse. State v. Miller, 60 Vt. 90, 
12 A. 526; City of Shreveport v. Maroun, 134 
La. 490, 64 So. 388, 392; State v. Williams, 
135 La. 692, 65 So. 898, 899; Hewitt v. State, 
71 Tex, Cr. R. 243, 158 S. W. 1120, 1124, 


ILLICIT CONNECTION. Unlawful sexual 
intercourse. State v. King, 9 S. D. 628, 70 
N. W. 1046. 


ILLICIT COHABITATION. The living to- 
gether as man and wife of two persons who 
are not lawfully married, with the implica- 
tion that they habitually practice fornication. 
See Rex v. Kalailoa, 4 Hawaii, 41; Thomas v. 
United States (D. C.) 14 F.(2d) 228, 229. 


ILLICIT DISTILLERY. One carried on 
without a compliance with the provisions of 


‘the laws of the United States relating to the 


taxation of spirituous liquors. U. S. v. Jobn- 


son (C. C.) 26 F. 684. 


ILLICIT TRADE. Policies of marine insur- 
ance usually contain a covenant of warranty 
against “illicit trade,” meaning thereby trade 
which is forbidden, or declared unlawful,: by 
the laws of the country where the cargo is 
to be delivered. “It is not the same with 
‘contraband trade,’ although the words are 
sometimes used as synonymous. Illicit or 
prohibited trade. is one which cannot be 
carried on without a distinct violation of some 
positive law of the country where the trans- 
action is to take place.” 1 Pars. Mar. Ins. 
614. 


ILLICITE. Lat. Unlawfully. This word 
has a technical meaning, and is requisite in 
an indictment where the act charged is un- 
lawful; as in the case of a riot. 2 Hawk. 
P. C. c. 25, § 96. 


ILLICITUM COLLEGIUM. Lat. An flegal 
corporation. 


ILLITERATE. Unlettered; ignorant; un- 
learned. Generally used of one who cannot 
read and write. See In re Succession of Car- 
roll, 28 La. Ann. 388 


ILLNESS 


ILLNESS. In insurance law. A disease or 
ailment of such a character as to affect the 
general soundness and healthfulness of the 
system seriously, and not a mere temporary 
indisposition which does not tend to under- 
mine or. weaken the constitution of the in- 
sured. Prudential Ins. Co. of America v. Sell- 
ers, 54 Ind.. App. 326, 102 N. E. 894, 897; 
Northwestern Mut. Life Ins. Co. v. Wiggins 
(C. ©. A.) 15 F.2d) 646, 648; National Live 
Stock Ins. Co. v. Bartlow, 60 Ind. App. 233, 
110 N. E. 224, 225; The Homesteaders v. 
Stapp (Tex. Civ. App.) 205 S. W. 743, 745. 


ILLOCABLE. Incapable of being placed out 
or hired.: 


ILLUD. ‘Lat. That, 


Ùlud, quod alias’ licitum non est, necessitas 
facit licitum; et necessitas inducit privilegium 
quoad jura privata. Bac. Max. That which is 
otherwise not permitted, necessity permits ; 
and necessity makes a privilege as to private 
rights. 

lHud, quod alteri unitur, extinguitur, neque am- 
plius per se vacare licet. Godol. Ecc. Law, 169. 
That which is united to another is extinguish- 
ed, nor can it be any more independent. 


ILLUSION. In médical jurisprudence. An 
image or impression in the mind, excited by 
some external object addressing itself to one 
or more of the senses, but which, instead of 
corresponding with the reality, is perverted, 
distorted, or wholly mistaken, the error be- 
ing attributable to the imagination of the 
observer, not to any defect in the organs of 
sense. See Hallucination, and see “Delusion,” 
under Insanity. 


ILLUSORY. Deceiving by false appearances; 
nominal, as distinguished from substantial. 


ILLUSORY APPOINTMENT. Formerly the 
appointment of a merely nominal share of the 
property to one of the objects of a power, in 
order to escape the rule that an exclusive ap- 
pointment could not be made unless it was au- 
thorized by the instrument creating the pow- 
er, was considered illusory and void in equity. 
But this rule has been abolished in England. 
(1 Wm. IV. ce. 46; 87 & 38 Vict. c. 87.) Sweet. 
See Ingraham v. Meade, 3 Wall, Jr. 32, 13 Fed. 
Cas. 50. 


ILLUSORY APPOINTMENT ACT. The stat- 
ute 1 Wm. IV. c. 46. This statute enacts 
that no appointment made after its passing, 
(July 16, 1830,) in exercise of a power to ap- 


point property, real or personal, among sev-- 


eral objects, shall be invalid, or impeached 
in equity, on the ground that an unsubstan- 
tial, illusory, or nominal share only was 
thereby appointed, or left unappointed, to 
devolve upon any -one or more of the objects 
of ‘such power; but that the appointment 
shall be valid in equity, as at law. See, too, 
87 & 38 Vict. c. 87. Wharton. a a 
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ILLUSTRIOUS. The prefix to the ‘title of" a 
prince of the blood in England.’ i 


IMAGINE. In English law. In cases of 
treason the law makes it a crime to imag- 
ine the death of the king. But, in order to 
complete the crime, this act of the mind 
must be demonstrated by some overt act. 
The terms “imagining” and “compassing” are 
in this connection synonymous.’ 4 Bl. Comm. 
78. 


IMAN, IMAM, or IMAUM. A Mohammedan 
prince having supreme spiritual as well as 
temporal power; a regular priest of the 
mosque. 


IMBARGO. An old form of “embargo,” (q. v.) 
St. 18 Car. IL c. 5. . 


IMBASING OF MONEY. The act of mix- 
ing the specie with an alloy below the stand- 
ard of sterling. 1 Hale, P. C. 102. 


IMBECILITY. See Insanity. - 


IMBEZZLE. An occasional or obsolete form 
of “embezzle” (q. v.). 


IMBLADARE. In old English law. 
or sow grain. Bract. fol. 176b. 


To plant 


IMBRACERY. See Embracery. 


IMBROCUS. A brook, gutter, or water-pas- 
sage. Cowell. i 


IMITATION. The making of one thing in 
the similitude or likeness of another; as, 
counterfeit coin is said to be made “in imita- 
tion” of the genuine. An imitation of a trade- 
mark is that which so far resembles the gen- 
uine trade-mark as to be likely to induce the 
belief that it is genuine, whether by the use 
of words or letters similar in appearance or 
in sound, or by any sign, device, or other 
means. Pen. Code N. Y. § 368; Wagner v. 
Daly, 67 Hun, 477, 22 N. Y. S. 493; State v. 
Harris, 27 N. ©. 294. 

The test of “colorable imitation” is, not 
whether a difference may be recognized be- 
tween the names of two competing articles 
when placed side by side, but whether the 
difference will be recognized by the purchaser 
with no opportunity for comparison. ‘The 
Best Foods v. Hemphill Packing Co. (D. C.) 
5 F.(2d) 355, 357. 


IMMATERIAL. Not material, essential, or 
necessary; not important or pertinent; not 
decisive. © 


IMMATERIAL AVERMENT. An averment 
alleging with needless particularity or un- 
necessary circumstances what is material and 
necessary, and whieh ‘might properly have 
been stated more generally, and without such 
circumstances and particulars: or, in other’. 
words, a statement of unnecessary particulars 
in connection with and as descriptive of what 
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is material. Gould, Pl. « 3, § 188; Pharr v. 
Bachelor, 3 Ala. 245; Green v. Palmer, 15 Cal. 


416, 76 Am. Dec. 492; Dunlap v. Kelly, 105. 


Mo. App. 1, 78 S. W. 664; Bulova v. B. L. 
Barnett, Inc., 111 Misc. 150, 181 N. Y. S. 247, 
250. 


IMMATERIAL ISSUE. In pleading. An is- 
sue taken on an immaterial point; that is, a 
point not proper to decide the action. Steph. 
Pl. 99, 130; 2 Tidd, Pr. 921. 


IMMATERIAL VARIANCE. Discrepancy be- 
tween the pleading and proof of a character 
so slight that the adverse party cannot say 
that he was misled thereby. E. B. Ryan Co. 
v. Russell, 52 Mont. 596, 161 P. 307, 308; 
Becke v. Forsee (Mo. App.) 199 8. W. 734, 
736. 


IMMEDIATE. Present; at once; with- 
out delay; not deferred by any interval of 
time. In this sense, the word, without any 
very precise signification, denotes that ac- 
tion is or must be taken either instantly or 
‘without any considerable loss of time. A 
reasonable time in view of particular facts 
and circumstances of case under considera- 
tion.. Mullins v. Masonic Protective Ass’n, 
181 Mo. App. 394, 168 S. W. 848, 844; Macchia 
v. Scottish Union & National Ins. Co., 101 
N. J. Law, 258, 128 A. 244, 245; Windsor Mfg. 
Co. v. Globe & Rutgers Fire Ins. Co., 277 Pa. 
874, 121 A. 828, 380; Southern Casualty Co. 
v. Landry (Tex. Civ. App.) 266 S. W. 804, 805; 
Central of Georgia Ry. Co. v. Griner & Rustin. 
33 Ga. App. 705, 127 S. E. 878, 880; In re 
Webster Loose Leaf Filing Co. (D. C.) 240 
F. 779, 780; Falls City Plumbing Supply Co. 
v. Potomac Ins. Co., 198 Ky. 734, 287 S. W. 
376, 877; Berkshire Land Co. v. Moran, 210 
Mich. 77, 177 N. W. 205, 207; United States 
Fidelity & Guaranty Co. v. Pressler (Tex. Civ. 
App.) 185 S. W. 326, 328; Kerr v. Ætna Cas- 
ualty & Surety Co., 124 Okl. 112, 254 P. 105, 
107; Cheathem v. Head, 203 Ky. 489, 262 8. 
W. 622, 624; United States Casualty Co. v. 
Johnston Drilling Co., 161 Ark. 158, 255 S. W. 
890, 891, 34 A. L. R. 727. ’ 


Immediately does not, in legal proceedings, nec- 
essarily import the exclusion of any interval of 
time. It is.a word of no very definite signification, 
and is much in subjection to its grammatical con- 
nections. Howell v. Gaddis, 31 N. J. Law, 313. See, 
also, Immediately. 


Not separated in respect to place; not 
separated by the intervention of any inter- 
mediate .objeet, cause, relation, or right. 
Thus we speak of an action as prosecuted for 
the “immediate benefit” of A., of a devise as 
made to the “immediate issue” of B., ete. 


“IMMEDIATE CAUSE. The last of a series 
or chain of causes tending to a given result, 
and which, of itself, and without the inter- 
vention of any further cause, directly pro- 
duces the- result or event.. A. cause may: be 


IMMEDIATELY 


immediate in this sense, and yet not “proxi- 
mate ;” and conversely, the proximate cause 
(that which directly and efficiently brings 
about the result) may not be immediate. The 
familiar. illustration is that of a drunken man 
falling into the water and drowning.. His in- 
toxication is the proximate cause of his death, 
if it can be said that he would not have fallen 
into the water when sober; but the immediate 
cause of death is suffocation by drowning. 
See Davis v. Standish, 26 Hun (N. Y.) 615; 
Deisenrieter yv. Kraus-Merkel Malting Co., 97 
Wis. 279, 72 N. W. 735. Compare Longabaugh 
v. Railroad Co., 9 Ney. 271. See, also, Proxi- 
mate. 


IMMEDIATE CONTROL (of motor vehicle 
upon approaching or traversing railroad 
crossing). Such constant control as would en- 
able driver to instantly govern vehicle’s move- 
ments, including the power to stop within a 
distance in which such a vehicle, in good me- 
chanical condition, driven by a reasonably 
skillful driver, and traveling at a lawful rate 
of speed, could be stopped. Central of Geor- 
gia Ry. Co. v. Burton, 33 Ga. App. 199, 125 S. 
E. 868. 

IMMEDIATE DESCENT. See Descent. 
IMMEDIATELY. “It is impossible to lay 
down any hard and fast rule as to what is 
the meaning of the word ‘immediately’ in all 
eases. The words ‘forthwith’ and ‘immedi- 
ately’? have the same meaning. They are 
stronger than the expression ‘within a rea- 
sonable time,’ and imply prompt, vigorous ac- 
tion, without any delay, and whether there 
has been such action is a question of fact, 
having regard to the circumstances of the 
particular case.” Cockburn, C. J., in Reg. v. 
Justices of Berkshire, 4 Q. B. Div. 471. Hall 
v. American Bankers’ Ins. Co., 315 Ill. 252, 
146 N. E. 187, 189; Board of Com’rs of Park 
County v. Board of Com’rs of Big Horn,Coun- 
ty, 25 Wyo. 172, 166 P. 674, 678; Rathbun v. 
Glohe Indemnity Co., 107 Neb. 18, 184 N. W. 
908, 908, 24 A, L. R. 191; Stewart v. Wilson 
Printing Co., 210 Ala. 624, 99 So. 92, 94; Sec- 
ond Nat. Bank of Allegheny v. Lash Corpora- 
tion (C. ©. A.) 299 F. 371, 8374; Empire State 
Surety Co, v. Northwest Lumber Co., 203 F. 
417, 420, 121 C. ©. A. 527; Ex parte Menner, 
$5 Okl. Cr. 252, 250. P. 541, 542; Edwards v. 
Earnest, 206 Ala. 1, 89 So. 729, 22 A. L. R. 
1387; Mutual Oil & Gas Co. v. Christie, 115 
Okl. 129, 241 P. 474, 476; Dean v. Clarke, 53 
Cal. App. 30, 199 P. 857, 858;. Chesapeake & 
O. Ry. Co. v. Perry, 71 Ind. App. 506, 125 N. 
E. 414, 416; National Live Stock Ins. Co. v. 
Simmons; 62 Ind. App. 15, 111 N. E. 18, 19; 
Bancroft Drainage Dist. v. Chicago, St. P., 
M. & O. Ry. Co., 102 Neb. 455, 167 N. W. 731, 


783; Palmberg v. Kinney, 65 Or. 220, 132 P. 
: 538, 539; John B. Stevens & Co. v. Frankfort 


Marine; Accident & Plate Glass Ins. Co. (Č. ©. 
A.) 207. ¥. 751, 761; Oakland Motor Car Co. 
v. American Fidelity Co., 190 Mich, 74, 155 


IMMEMORIAL 


N. W. 729, 732; Black v. Mullins & Co., 86 N. 
J. Law, 463, 92 A. 281, 282; Stanber v. Sims 
Magneto Co., 98 N. J. Eq. 38, 129 A. 710, T11. 


IMMEMORIAL. 
time out of mind. 


Beyond human memory; 


IMMEMORIAL POSSESSION. In Louisiana. 
Possession of which no man living has seen 


the beginning, and the existence of which he’ 


has learned from his elders. Civ. Code La. 
art. 766. 


IMMEMORIAL USAGE. A practice which 
has existed time out of mind; custom; pre- 


scription. Miller v. Garlock, 8 Barb. (N. Y.) 
154, 
IMMEUBLES. Fr. These are, in French 


law, the immovables of English law. Things 
are immeubles from any one of three causes: 
(1) From their own nature, e. g., lands and 
houses; (2) from their destination, e. g., ani- 
mals and instruments of agriculture when 
supplied by the landlord; or (3) by the object 
to which they are annexed, 6. g., easements. 
Brown. 


IMMIGRATION. . The coming into a country 
of foreigners for purposes of permanent resi- 
dence. The correlative term “emigration” 
denotes the act of such persons in leaving 
their former country. 


IMMINENT. Near at hand; mediate rather 
than immediate; close rather than touching; 
impending; on the point of happening. Fur- 
low v. State, 72 Fla. 464, 73 So. 362; Linsley 
v. State, 88 Fla. 185, 101 So. 278, 275; Julius 
Kessler & Co. v. Southern Ry. Co. in Ken- 
tucky, 200 Ky. 713, 255 8. W. 535, 539. 


IMMINENT DANGER. In relation to homi- 
cide in self-defense, this term means imme- 
diate danger, such as must be instantly met, 
such as cannot be guarded against by call- 
ing for the assistance of others or the protec- 
tion of the law. U.S. v. Outerbridge, 27 Fed. 
Cas. 390; State v. West, 45 La. Ann, 14, 12 So. 
7; State v. Smith, 43 Or. 109, 71 P. 973. Or, 
as otherwise defined, such an appearance of 
threatened and impending injury as would 
put a reasonable and prudent man to his in- 
stant defense. State v. Fontenot, 50 La. Ann. 
537, 23 So. 634, 69 Am. St. Rep. 455; Shorter 
v. People, 2 N. Y. 201, 51 Am. Dec. 286; Owen 
. Vv. State, 17 Ala, App. 29, 81 So. 365. 

Such danger as must be instantly met— 
which cannot be guarded against by calling 
on others for assistance. Palmer v. Midland 
Valley R. Co., 118 Kan. 507, 235 P. 853, 854. 


IMMINENTLY DANGEROUS ARTICLE. One 
that is reasonably certain to place life or limb 
in peril. Employers’ Liability Assur. Cor- 
* poration v. Columbus McKinnon Chain Co. 
(D. C) 18 F.2d) 128: 


920 


IMMISCERE. Lat. In the civillaw. To mix 
or mingle with ; to meddle with; to join with. 
Calvin. 


IMMITTERE. Lat. 


In the Civil Law 


To put or let into, as a beam into a wall. 
Calvin.; Dig. 50, 17, 242, 1. 


In Old English Law 


To put cattle on a common, 
e 20, § 7. 


Fleta, lib. 4, 


Immobilia situm sequuntur. Immovable things 
follow their site or position; are governed by 
the law of the place where they are fixed. 2 
Kent, Comm. 67. 


IMMOBILIS. Lat. Immovable. Immobilia 
or res immobiles, immovable things, such as 
lands and buildings, Mackeld. Rom, Law, § 
160. 


IMMODERATE. Exceeding just, usual, or 
Suitable bounds. United States v. Oglesby 
Grocery Co. (D. C.) 264 F. 691, 695. 


IMMORAL. Contrary to good morals; incon- 
sistent with the rules and principles of moral- 
ity; inimical to public welfare according to 
the standards of a given community, as ex- 
pressed in law or otherwise. Exchange Nat. 
Bank of Fitzgerald v. Henderson, 139 Ga. 260, 
77 S. E. 36, 37, 51 L. R. A. (N. S.) 549; State v. 
Reed, 53 Mont. 292, 163 P. 477, 479, Ann. Cas. 
1917E, 783. 


IMMORAL CONSIDERATION. One contrary 
to good morals, and therefore invalid. Con- 
tracts based upon an immoral consideration 
are generally void. 


IMMORAL CONTRACTS. Contracts founded 
upon considerations contra bonos mores are 
void. 


IMMORALITY. That which is conira bonos 
mores. See Immoral. 


IMMOVABLES, In the civil law. Property 
which, from its nature, destination, or the 
object to which it is applied, cannot move it- 
self, or be removed. , 
Immovable things are, in general, such as 
cannot either move themselves or be removed 
from one place to another. But this defini- 
tion, strictly speaking, is applicable. only to 
such things as are immovable by their own 
nature, and not to such as are so only by the 
disposition ‘of the law. Civ. Code La. art. 
462; Mt. Carmel Fruit Co. v. Webster, 140 
Cal. 183, 73 P. 826; Sullivan v. Richardson, 
33 Fla. 1, 14 So. 692; Simmons v. Tremont 
Lumber Co., 81 So. 263, 264, 144 La. 719; 
Jonesy. Conrad, 154 La. 860, 98 So. 397, 398 ; 
Breaux. v. ‘Ganucheau, 3 La. App. 481, 482; 
Scott v. Brennan, 3 La. App. 452, 453, - 
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IMMUNITY. Exemption, as from serving in 7 


an office, or performing duties which the law 
generally requires other citizens to perform. 
Long v. Converse, 91 U. S. 118, 23 L. Ed. 233; 
Ex parte Levy, 43 Ark. 54, 51 Am. Rep. 550; 
Lonas v. State, 3 Heisk. (Tenn.) 306; Doug- 
lass v. Stephens, 1 Del. Ch. 476. Freedom 
from duty or penalty. Leatherwood v. Hil, 
10 Ariz. 243, 89 P. 521, 523. ‘The term aptly 
describes an exemption from taxation. Bu- 
chanan v. Knoxville & O. R. Co., 71 F. 324, 334, 
18 C. C. A. 122. 

A particular privilege. Webster, Dict. ; Sac- 
ramento Orphanage, etc., Home v. Chambers, 
25 Cal. App. 536, 144 P. 317, 319. 


IMPAIR. To weaken, diminish, or relax, or 
otherwise affect in an injurious manner. Da- 
vey v. Ætna L. Ins. Co. (C. C.) 20 Fed. 482; 
State v. Carew, 13 Rich. Law (S. C.) 541, 91 
Am. Dec. 245; Swinburne v. Mills, 17 Wash. 
611, 50 P. 489, 61 Am. St. Rep. 932; Union. Gas 
& Oil Co. v. Diles, 200 Ky. 188, 254 S. W. 205, 
207. 


IMPAIRING THE OBLIGATION OF CON- 
TRACTS. A law which impairs the obligation 
of a contract is one which renders the con- 
tract in itself less valuable or less enforceable, 
whether by changing its terms and stipula- 
tions, its legal qualities and conditions, or 
by regulating the remedy for its enforcement. 
Rutland v. Copes, 15 Rich, Law, 84, 105; Ed- 
wards v. Kearzey, 96 U. S. 595, 600, 24 L. Ed. 
793; City of Indianapolis v. Robison, 186 Ind. 
660, 117 N. E. 861; Union Gas & Oil Co. v. 
Diles, 200 Ky. 188, ‘254 S. W. 205; 207. 

To “impair the obligation of a contract” 
within Const. U. S. art. 1, § 10, is to weaken 
it, lessen its value, or make it worse in any 
respect or in any degree, and any law which 
changes the intention and legal effect of the 
parties, giving to one a greater and to the 
other a less interest or benefit, or which im- 
poses conditions not included in the contract 
or dispenses with the performance of those in- 
cluded, impairs the obligation of the contract. 
O’Connor v. Hartford Accident & Indemnity 
Co., 97 Conn. 8, 115 A. 484, 486. 

A statute “impairs the obligation of a con- 
tract” when by its terms it nullifies or mate- 
rially changes existing contract obligations. 
Oil Fork Development Co. v. Huddleston, 202 
Ky. 261, 259 S. W. 334, 835; Adams v. Greene, 
182 Ky. 504, 206 S. W. 759, 762. 


The word “impair” means, according to the stand- 
ard writers in our language, simply “to diminish; 
to injure; to make worse,” etc, It is remarkable 
that in framing the provision of the federal Con- 
stitution providing that no law should be passed, 
“impairing the obligation of any contract,” the con- 
vention did not use the term “lessen” or “decrease” 

r “destroy,” but one more comprehensive, which 
prohibited making worse in any respect a contract 
legitimate in its creation. "The object, then, of its 
provision, may have been to establish an important 
principle, and that was the entire inviolability of 
contracts. Blair v. Williams, 14 Ky. (4 Litt.) 34, 
35; Lapsley v. Brashears, 14 Ky. (4 Litt.) 47, 69. 


IMPARLANCE 
See 2 Story, Const. §§ 1374-1399; 1 Kent, 


Comm. 413-422; Pom. Const. Law; Black, 
Const. Law (8d Ed.) p. 720 et seg. 


IMPALARE. To impound. Du Cange. 


IMPANEL. 
In English Practice 


To impanel a jury signifies the entering by 
the sheriff upon a piece of parchment, termed 
a “panel,” the names of the jurors who have 
been summoned to appear in court on a cer- 
tain day to form a jury of the country to hear 
such matters as may be brought before them. 
Brown. 

In American Practice 


. Besides the meaning above given, “impanel” 
signifies the act of the clerk of the court in 
making up a list of the jurors who have been 
selected for the trial of a particular cause. 
All the steps of ascertaining who shall be the 
proper jurors to sit in the trial of a particular 
case up to the final formation. People v. 
Poole, 284 Ill. 39, 119 N. E. 916; State v. Su- 
perior Court of Whatcom County, 82 Wash. 
284, 144 P. 32, 33; Karnes v. Commonwealth, 
125 Va. 758, 99 S. E. 562, 568, 4 A. L, R. 1509. 


Impaneling has nothing to do with drawing, se- 
lecting, or swearing jurors, but means simply mak- 
ing the list of those who have been selected. Por- 
ter v. People, 7 How. Prac. (N. Y.) 441. 


IMPARCARE. In old English law. To im- 
pound. Reg. Orig. 92b. 

To shut up, or confine in prison. Induct 
sunt in carcerem et imparcati, they were car- 
ried to prison and shut up. Bract. fol. 124. 


IMPARGAMENTUM. The right of impound- 
ing cattle. 


IMPARL. To have license to settle a litiga- 
tion amicably ; to obtain delay for adjustment. 


IMPARLANCE. In early practice, impar- 
lance meant time given to either of the parties 
to an action to answer the pleading of the 
other. It thus amounted to a continuance of 
the action to a further day. Literally the 
term signified leave given to the parties to 
talk together; i. e., with a view to settling 
their differences amicably. But in modern 
practice it denotes a time given to the de 
fendant to plead. 


A general imparlance is the entry of a general 
prayer and allowance of time to plead till the next 
term, without reserving to the defendant the ben- 
efit of any exception; so that after such an impar- 
lance the defendant cannot object to the jurisdic- 
tion of the court, or plead any matter in abatement. 
This kind of imparlance is always from one term 
to another. Colby v. Knapp, 13 N. H. 175; Mack v. 
Lewis, 67 Vt. 383, 31 Atl. 888. 

A general special imparlance contains a saving of 
all exceptions whatsoever, so that the defendant 
after this may plead not only in abatement, but he 
may also plead a plea which affects the jurisdiction 
of the court, as privilege. He cannot, however, plead 
a tender, and that he was always ready to pay, be- 


IMPARLANCE 


cause by craving time, he admits that he is not 
Teady, and so falsifies his plea, 

A special imparlance reserves to the defendant all 
exceptions to the writ, bill, or count; and there- 
fore after it the defendant may plead in abatement, 
though not to the jurisdiction of the court. 1 Tidd, 
Pr. 462, 463. 


IMPARSONEE. L Fr. In ecclesiastical 
law. One who is inducted and in possession 
of a benefice. Parson imparsonee, (persona 
impersonata.) Cowell; Dyer, 40. 


IMPARTIAL. Favoring neither; disinterest- 
ed; treating all alike; unbiased; equitable, 
fair, and just. Tegeler v. State, 9 Okl. Cr. 138, 
130 P. 1164, 1165; Sunderland v. U. S. (C. C. 
A.) 19 F.(2d) 202, 216. The provision of the 
Bill of Rights requiring that the accused shall 
have a fair trial by an impartial jury, means 
that the jury must be not partial, not: favor- 
ing one party more than another, unprejudic- 
ed, disinterested, equitable, and just, and that 
the merits of the case shall not be prejudged. 
Duncan v. State, 79 Tex. Cr. R. 206, 184 S. W. 
195, 196. 


IMPATRONIZATION. In ecclesiastical law. 
The act of putting into full possession of a 
benefice. 


IMPEACH. To accuse; to charge a liability 
upon; to sue. 

To dispute, disparage, deny, or contradict; 
as, to impeach a judgment or decree; or as 
used in the rule that a jury cannot “impeach 
their verdict.” See Wolfgram v. Schoepke, 
123 Wis. 19, 100 N. W. 1056, 

To proceed against a public officer for 
crime or misfeasance, before a proper court, 
by the presentation of a written accusation 
called “articles of impeachment.” 


In the Law of Evidence 


To call in question the veracity of a wit- 
ness, by means of evidence adduced for that 
purpose, 


IMPEACHMENT. A criminal proceeding 
against a public officer, before a quasi political 
court, instituted by a written accusation 
called “articles of impeachment;” for ex- 
ample, a written accusation by the house of 
representatives of the United States to the 
senate of the United States against an officer. 

“Impeachment” of the Governor, within the 
meaning of section 16, art. 6, of the Constitu- 
tion, is the adoption of articles of impeach- 
ment by the House of Representatives, and 
the presentation thereof to the Senate, and 
the indication by that body that the same are 
accepted for the purpose of permitting pros- 
ecution thereof, and the impeachment of the 
Governor operates to suspend him; the duties 
and emoluments of the office automatically 
devolving upon the Lieutenant Governor for 
the remainder of the term or until the dis- 
ability is removed by the acquittal of the Gov- 
ernor of the charges preferred against him. 
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State v. Chambers, 96 OKI. 78, 220 P. 890, 891, 
30 A. L. R. 1144; People ex rel. Robin vV. 
Hayes, 82 Misc. 165, 143 N. Y. S. 325, 329. 

In England, a prosecution by the house of 
commons before the house of lords of a com- 
moner for.treason, or other high crimes and 
misdemeanors, or of a peer for any crime. 


‘In Evidence 


The adducing of proof that a witness is 
unworthy of belief. 


In General 


—Articles of impeachment. The formal writ- 
ten allegation of the causes for an impeach- 
ment, answering the same purpose as an in- 
dictment in an ordinary criminal proceeding. 


—Collateral impeachment. The collateral im- 
peachment of a judgment or decree is an at- 
tempt made to destroy or evade its effect as 
an estoppel, by reopening the merits of the 
cause or showing reasons why the judgment 
should not have been given or should not have 
a conclusive effect, in any collateral proceed- 
ing, that is, in any action or proceeding other 
than that in which the judgment was given, 
or other than an appeal, certiorari, or other, 
direct proceeding to review it. : 


-impeachment of annuity. A term sometimes 
used in English law to denote anything that 
operates as a hindrance, impediment or ob- 
struction of the making of the profits out of 
which the annuity is to arise. Pitt v. Wil- 
liams, 4 Adol. & El. 885. 


Impeachment of waste. Liability for waste 
committed; or a demand or suit for compen- 
sation for waste committed upon lands or 
tenements by a tenant thereof who, having 
only a leasehold or particular estate, had no 
right to commit waste. See 2 Bl. Comm, 283; 
Sanderson v. Jones, 6 Fla. 480, 68 Am. Dee. 
217. 


—Impeachment of witness. Adducing proof 
that a witness who has testified in a cause 
is unworthy of credit. White v. Railroad Co., 
142 Ind. 648, 42 N. E. 456; Com. v. Welch, 
111 Ky. 530, 68 S. W. 984; Smith v. State, 
109 Ga. 479, 35 S. E. 59; Lenz v. Public Serv- 
ice Ry. Co., 98 N. J. Law, 849, 121 A. 741, 
742; Frank v. Wright, 140 Tenn. 535, 205 S. 
W. 484, 485; Culley. v. State, 192 Ind. 687, 
188 N. E. 260; Clevenger v. State, 193 Ind. 
45, 144 N. E. 524; Krull v. Arman, 110- Neb. 
70, 192 N. W. 961, 962. 


IMPECHIARE. To impeach, to accuse, or 
prosecute for felony or treason. 


IMPEDE. To obstruct; hinder; check; de- 
lay. Erie R. Co. v. Board of Public Utility 
Com’rs, 89 N. J. Law, 57, 98 A. 13, 19. 


{MPEDIATUS. . Disabled from mischief by 
expeditation (q. v.). Cowell, `` f 
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IMPEDIENS. In old practice. One who hin- 
ders; an impedient. The defendant or defor- 
ciant in a fine was sometimes so called. Cow- 
ell; Blount. 


IMPEDIMENTO. In Spanish law. A pro- 
hibition to contract marriage, established by 
law between certain persons. i 


IMPEDIMENTS. Disabilities, or hindrances - 


to the making of contracts, such as coverture, 
infancy, want of- reason, etc. 


In the Civil Law, 


Bars to marriage. 

Absolute impcdiments are those which pre- 
vent the person subject to them from marry- 
ing at all, without either the nullity of mar- 
riage or its being punishable. Dirimant im- 
pediments are those which render a marriage 
void; as where one of the contracting parties 
is unable to marry by reason of a prior un- 
dissolved marriage. Prohibitive impediments 
are those which do not render the marriage 
null, but subject the parties to a punishment. 
Kelative impediments are those which regard 
only certain persons with respect to each 
other; as between two particular persons 
who are related within the prohibited degrees. 
Bowyer, Mod. Civil Law, 44, 45. 


iMPEDITOR. In old English law. A dis- 
turber in the. action of quare impedit. St. 
Marlb. ec. 12. 


IMPENSA. Lat. In the civil law. Bx- 
penses; outlays. Mackeld. Rom. Law, § 168; 
Calvin. Divided into necessary, (necessariw,) 
useful, (utiles) and tasteful or ornamental, 
(voluptuaria.) Dig. 50, 16, 79. See Id. 23, 1. 


IMPERATIVE. See Directory. 


IMPERATOR. Emperor, The title of the 
Roman emperors, and also of the Kings of 
England before the Norman conquest. Cod. 
“1, 14, 12; 1 Bl. Comm, 242. - See Emperor. 


IMPERFECT. As used in various legal com- 
pound terms, this word means defective or 
incomplete; wanting in some legal or formal 
requisite; wanting in legal sanction or ef- 
fectiveness; as in speaking of imperfect ‘“ob- 
ligations,” “ownership,” “rights,” “title,” 
“usufruct,” or “war.” See those nouns. 


Imperii majestas est tutela salus. Co. Litt. 64. 
The majesty of the empire is the safety of its 
protection. 


IMPERITIA. Lat. Unskillfulness; want of 
skill. 


Imperitia culpe adnumeratur. Want of skill 
is reckoned as culpa; that is, as blamable 
conduct or neglect. Dig. 50, 17, 132. 


Imperitia est maxima mechanicorum pena. Un- 
skillfulness is the greatest punishment of 
mechanics; [that is, from its effect in making 
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them. Hable to those by whom they are em- 
ployed.}] 11 Coke, 54a. The word “pana” in 
some translations is erroneously rendered 
“fault.” . 


IMPERIUM. The right to command, which 
includes the right to employ the force of the 
state to enforce the laws. This is one of the 
principal attributes of the power of the execu- 
tive. 1 Toullier, no. 58. 


IMPERSONALITAS. Lat, Impersonality. A 
mode of expression where no reference is 
made to any person, such as the expression 
“ut dicitur,” (as is said.) Co. Litt. 352b. 


Co. 
Impersonality neither concludes 


Impersonalitas non concludit nec ligat. 
Litt. 352b. 
nor binds. 


IMPERTINENCE. Irrelevancy; the fault of 
not properly pertaining to the issue or pro- 
ceeding. The introduction of any matters in- 
to a bil, answer, or other pleading or pro 
ceeding in a suit, which are not properly be- 
fore the court for decision, at any particular 
stage of the suit. Story, Eq. Pl. § 266; Har- 
rison v. Perea, 168 U. S. 311, 18 Sup. Ct. 129, 
42 L. Ed. 478. 
In Practice 


A question propounded to a witness, or eyi- 
dence offered or sought to be elicited, is called 
“impertinent” when it has no logical bearing 
upon the issue, ig not necessarily connected 
with it, or does not belong to the matter: in 
hand. On the distinction between pertinency 
and relevancy, we may quote the following 
remark of Dr. Wharton: “Relevancy is that 
which conduces to the proof of a pertinent 
hypothesis; a pertinent hypothesis being one 
which, if sustained, would logically influence 
the issue.” 1 Whart. Ev. § 20. 


IMPERTINENT. 


In Equity Pleading 
That which does not belong to a pleading, 
interrogatory, or other proceeding; out of 
place; superfluous; irrelevant. Chew v. 
Eagan, 87 N. J. Eq. 80, 99 A. 611; Huffman 
v. State, 188 Ind. 698, 109 N. E. 401, 402. 


At Law 


A term applied to matter not necessary to 
constitute the cause of action or ground of 
defense. Cowp. 683; 5 Hast, 275; Tucker v. 
Randall, 2 Mass. 288. It constitutes surplus- 
age, (which see.) 


IMPESCARE. 
or accuse. 


In old records. To impeach 
Impescatus, impeached. Blount. 


IMPETITIO VASTI. 
(q. v.) 


IMPETRARE. In old English practice. To 
obtain by request, as a writ or privilege. 
Bract. fols. 57, 172b. This application of the 


Impeachment of waste, 


IMPETRATION 


word seems to be derived from the civil law. 
Calvin. 


IMPETRATION. In old English law. The 
obtaining anything by petition or entreaty. 
Particularly, the obtaining of a benefice from 
Rome by solicitation, which benefice belonged 
to the disposal of the king or other lay patron. 
Webster; Cowell. 


IMPIER. Umpire, (q. v.) 


IMPIERMENT. 
Jacob. 


IMPIGNORATA. Pledged; given in pledge, 
(pignori data;) mortgaged. A term applied 
in Bracton to land. Bract. fol. 20. 


IMPIGNORATION. The act of pawning or 
putting to pledge. . 


Impairing or prejudicing, 


Impius et crudelis judicandus est qui libertati 
hen favet. He is to be judged impious and 
cruel who does not favor liberty. Co. Litt. 
124, 


IMPLACITARE. Lat. To implead; to sue. 


IMPLEAD. In practice. To sue or prosecute 
by due course of law. People v. Clarke, 9 N. 
Y. 368. 


IMPLEADED. Sued or prosecuted; used 
particularly in the titles of causes where there 
are several defendants; as “A. B., impleaded 
with C. D.” 


IMPLEMENTS. Such things as are used or 
employed for a trade, or furniture of a house. 
-Coolidge v. Choate, 11 Mete. (Mass.) 82. 

`” Whatever may supply wants; particularly 
applied to tools, utensils, vessels, instruments 
of labor; as, the implements of trade or of 
husbandry. Goddard v. Chaffee, 2 Allen 
(Mass.) 395, 79 Am. Dec. 796; Sallee v. Wa- 
ters, 17 Ala. 486; Rayner v. Whicher, 6 
Allen (Mass.) 294; In re Slade’s Estate, 122 
Cal. 434, 55 Pac. 158; Chicago, M. & St. P. 
Ry. Co. v. Powell County, 76 Mont. 596, 247 
P. 1096, 1097; Busse v. Murray Meat & Live 
Stock Co., 45 Utah, 596, 147 P. 626, 628; Seiler 
v. Buekholdt (Tex. Civ. App.) 298 S. W. 210. 


IMPLICATA. A term used in mercantile 
law, derived from the Italian. In order to 
avoid the risk of making fruitless voyages, 
merchants have been in the habit of receiving 
small adventures, on freight, at so much per 
cent., to which they are entitled at all events, 
even if the adventure be lost; and this is 
called “implicate.” Wharton, 


IMPLICATION. Intendment or inference, as 
distinguished from the actual expression of a 
thing in words. In a will, an estate may pass 
by mere implication, without any express 
words to direct its course. 2 Bl. Comm. 381. 


An inference of something not directly declared, 
but arising from what is admitted or expressed, 
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In construing a will conjecture must not be tak- 

en for implication; but necessary implication 

Means, not natural necessity, but so strong a prob- 

ability of intention that an intention contrary: to 

that which is imputed to the testator cannot be sup- 
Posed. 1 Ves. & B, 466. 


“Implication” is also used in the sense of 
“inference;” i. e, where the existence of an 
intention is inferred from acts not done for 
the sole purpose of communicating it, but for 
some other purpose. Sweet. 


Necessary implication 

In construing a will, necessary implication means 
not natural necessity, but so strong a probability 
of intention that an intention contrary to that which 
is imputed to the testator cannot be supposed. Wil- 
kinson v. Adam, 1 Ves. & B. 466; Gilbert v. Crad- 
dock, 67 Kan. 346, 72 P, 8&9; Whitfield v. Garris, 134 
N. C. 24, 45 5. E. 904. 


IMPLIED. This word is used in law as con- 
trasted with “express;” i. e., where the in- 
tention in regard to the subject-matter is not 
manifested by explicit and direct words, but 
is gathered by implication or necessary deduc- 
tion from the circumstances, the general lan- 
guage, or the conduct of the parties. 

As to implied “Abrogation,” “Agreement,” 
“Assumpsit,” “Condition,” “Confession,” 
“Consent,” “Consideration,” “Contract,” 
“Covenant,” “Dedication,” “Easement,” “In- 
vitation,” “Malice,” “Notice,” “Obligation,” 
“Powers,” “Trust,” “Use,” “Waiver,” and 
“Warranty,” see those titles. 


IMPORTATION. The act of bringing goods 
and merchandise into a country from a for- 
eign country. Cunard Steamship Co. v. Mel- 
lon, 262 U. 8. 100, 43 S. Ct. 504, 67 L. Ed. 
804, 27 A. L. R. 1306; United States v. Gully 
(D. ©.) 9 F.(2d) 959. 


IMPORTED. This word, in general, has the 
same meaning in the tariff laws that its 
etymology shows, in porto, to carry in. To 
“import” is to bear or carry into. An “im- 
ported” article is one brought or carried into 
a country from abroad. The Conqueror, 49 
Fed. 99. See Imports. 


IMPORTS. Importations; goods or other 
property imported or brought into the coun- 
try from a foreign country. 


IMPORTUNITY. Pressing solicitation ; 
urgent request; application for a claim or 
favor which is urged with troublesome fre- 
quency or pertinacity. Webster. 


IMPOSE. To levy or exact as by authority; 
to lay as a burden, tax, duty or charge. State 
v. Nickerson, 97 Neb. 837, 151 N. W. 981, 982; 
National Bank of Commerce in St. Louis v. 
Allen (0. 0., A.) 228 F. 472, 477. 


IMPOSITION. An impost; tax; contribu- 


tion. Paterson v, Society, 24 N. J, Law, 400; 
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Singer Mfg. Co. v Heppenheimer, $8 N. J. 


Law, 633, 34 Atl. 1061, 32 L, R. A. 643. 


IMPOSSIBILITY. That which, in the con- 
stitution and course of nature or the law, no 
man can do or perform. See Klauber v. San 
Diego Street-Car. Co., 95 Cal 353, 80 Pac. 
555; Reid v. Alaska Packing Co., 43 Or. 429, 
73 Pac. 337. ` 

Impossibility is of the following several 
sorts: 

An act is physically impossible when it is 
contrary to the course of nature. Such an 
impossibility may be either absolute, i. €., im- 
possible in any ease, (e. g., for A. to reach the 
moon,) or relative, (sometimes called “impos- 
sibility in fact,”) å e., arising from the cir- 
cumstances of the case, (e. g., for A. to make 
a payment to B., he being a deceased person.) 
To the latter class belongs what is sometimes 
called “practical impossibility,” which exists 
when the act can be done, but only at an ex- 
cessive or unreasonable cost. An act is legal- 
ly or juridically impossible when a rule of law 
makes it impossible to do it; €e. g., for A. to 
make a valid will before his majority. This 
class of acts must not be confounded with 
those which are possible, although forbidden 
by law, as to commit a theft. An act is logi- 
cally impossible when it is contrary to the 
nature of the transaction, as where A. gives 
property to B. expressly for his own benefit, 
on condition that he transfers it to C, Sweet. 


Impossibilium nulla obligatio est. There is no 
obligation to do impossible things. Dig. 50, 
17, 185; Broom, Max. 249. 


IMPOSSIBLE CONTRACTS. An impossible 
contract is one which the law will not hold 
binding upon the parties, because of the nat- 
ural or legal impossibility of the performance 
by one party of that which is the considera- 
tion for the promise of the other. 7 Wait, 
Act. & Def. 124. 

Impossible contracts, which will be deemed 
void in the eye of the law, or of which the 
performance will be excused, are such con- 
tracts as cannot be performed, either because. 
of the nature of the obligation undertaken, 
or because of some supervening event which 
renders the performance of the obligation 
either physically or legally impossible. 10 
Amer. & Eng. Ene. Law, 176. 


IMPOSTS. ‘Taxes, duties, or impositions 
levied for divers reasons. And see Norris v. 
Boston, 4 Metec. (Mass.) 296; Pacific Ins. Co. 
v. Soule, 7 Wall. 435, 19 L. Ed. 95; Woodruff 
v. Parham, 8 Wall. 131, 19 L. Ed. 882; Dooley 
v. U. S., 183 U. 8S. 151, 22 Sup. Ct. 62, 43 L. 
Ed. 128; Passenger Cases, 7 How. 407, 12 
L. Ed. 702; City of Madera v. Black, 181 Cal. 
306, 184 P. 397, 400; Crew Levick Co. v. 
Commonwealth of Pennsylvania, 245 U. 8. 
292, 38 S. Ct. 126, 62 L. Ed. 295. 


Impost is a tax received by the prince for such 
merchandises as are brought into any haven within 
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his dominions from foreign nations. It may in some 
sort be distinguished from customs, because cus- 
toms are rather that profit the prince maketh of 


“wares shipped out; yet they are frequently con- 


founded. Cowell. 


IMPOTENCE. In medical jurisprudence. In- 
ability to copulate. Properly used of the 
male; but it has also been used synonymously 
with “sterility.” Griffeth v. Griffeth, 162 Ill. 
368, 44 N. E. 820; Payne v. Payne, 46 Minn. 
467, 49 N. W. 230, 24 Am. St. Rep. 240; 
Kempf v. Kempf, 34 Mo. 218; Turney v. 
Avery, 92 N. J. Eq. 473, 113 A. 710; Kirsch- 
baum v. Kirschbaum, 92 N. J. Eq. 7, 111 A. 
697, 699; Carmichael v. Carmichael, 106 Or. 
198, 211 P. 916, 918; Smith v. Smith, 206 Mo. 
App. 646, 229 S. W. 398; Heinemann v. Heine- 
mann, 245 P. 1082, 1083, 118 Or. 178. 


impotentia excusat legem. Co, Litt. 29. The 
impossibility of doing what is required by the 
law excuses from the performance. 


IMPOTENTIAM, PROPERTY PROPTER. A 
qualified property, which may subsist in ani- 
mals fere nature on account of their inabil- 
ity, as where hawks, herons, or other birds 
build in a person’s trees, or conies, etc., make 
their nests or burrows in a person’s land, and 
have young there, such person has a qualified 
property in them till they can fly or run 
away, and then such property expires. 2 
Steph. Comm, (7th Ed.) & 


IMPOUND. To shut up stray animals or dis- 
trained goods in a pound, Thomas v. Har- 
ries, 1 Man. & G. 708; Goodsell v. Dunning, 
34 Conn. 257; Howard v. Bartlett, 70 Vt. 314, 
40 Atl. 825; Chenango County Humane Soc. 
v. Polmatier, 188 App. Div. 419, 177 N. Y. S. 
101, 103. j 

To take into the custody of the law or of a 


. court, Thus, a court will sometimes impound 


a suspicious document produced at a trial. 


IMPRESCRIPTIBILITY. The state or qual- 
ity of being incapable of prescription; not 
of such a character that a right to it can be 
gained by prescription. 


IMPRESCRIPTIBLE RIGHTS. Such rights 
as a person may use or not, at pleasure, since 
they cannot be lost to him by the claims of 
another founded on prescription, 


IMPRESSION, CASE OF FIRST. One with- 
out a precedent; one presenting a wholly new 
state of facts; one involving a question never 
before determined. 


IMPRESSMENT. A power possessed by the 
English crown of taking persons or property 
to aid in the defense of the country, with or 
without the consent of the persons concerned. 
It is usually exercised to obtain hands for 
the royal ships in time of war, by taking sea- 
men engaged in merchant vessels, (1 BL 
Comm. 420; Maud & P. Shipp. 123;) but 
in former times impressment of merchant 


IMPREST MONEY 


ships was also practiced. The admiralty is- 
sues protections against impressment in cer- 
tain cases, either under statutes passed in 
favor of certain callings (e. g., persons em- 
ployed in the Greenland fisheries) or volun- 
tarily. Sweet. 


iIMPREST MONEY. Money paid on enlisting 
or impressing soldiers or sailors. 


IMPRETIABILIS. Lat. 
valuable. 


Beyond price; ‘in- 


IMPRIMATUR. Lat. Let it be printed. A 
license or allowance, granted by the consti- 
tuted authorities, giving permission to print 
and publish a book. This allowance was for- 
merly necessary, in England, before any book 
could lawfully be printed, and in some other 
countries is still required. 


IMPRIMERE. ‘To press upon; to impress or 
press; to imprint or print. 


IMPRIMERY. In some of the ancient Eng- 
lish statutes this word is used to signify a 
printing-office, the art of printing, a print 
or impression, 


IMPRIMIS. Lat, In the first place; first 
of all. 


IMPRISON. To put in a prison; to put ina 
place of confinement. 

To confine a person, or restrain his liberty, 
in any way. 


IMPRISONMENT.: The act of putting or 
confining a man in prison; the restraint of 
a man’s personal liberty; coercion exercised 
upon a person to prevent the free exercise 
of his powers of locomotion. State v. Shaw, 
73 Vt. 149, 50 A. 863; In re Langslow, 167 N. 
Y. 314, 60 N. E. 580; In re Langan (C. C.) 
123 F. 184; Steere v, Field, 22 Fed. Cas: 
1221. 

It is not a necessary part of the definition 
that the confinement should be in a place 
usually appropriated to that purpose; it may 
be in a locality used only for the specific 
occasion; or it may take place without the 
actual application of any physical agencies 
of restraint, (such as locks or bars,) but by 
verbal compulsion and the display of avail- 
able force. See Pike v. Hanson, 9 N. H. 491. 


Any forcible detention of a man’s person, or con- 
trol over his movements, is imprisonment. Lawson 
v. Buzines, 3 Har, (Del.) 416. 


False imprisonment 


The unlawful arrest or detention of a person with- 
out warrant, or by an illegal warrant, or a warrant 
illegally executed, and either in a prison or a place 
used temporarily for that purpose, or by force and 
constraint without confinement, Brewster. v. Peo- 
ple, 183 Ill. 143, 55 N. B. 640; Miller v. Fano, 134 Cal. 
103, 66 P, 183; Filer v. Smith, 96 Mich. 347, 55 N. W. 
999, 35 Am, St. Rep. 603; Eberling v. State, 136 Ind. 
417, 35 N. B. 1023. False imprisonment eonsists in 
the unlawful detention of the person of another, for 


(g. v). 


926 


any length of time, whereby he 1s deprived of his 
personal liberty. Code Ga.. 1882, § 2990 (Civ. Code 
1910, § 4447); Pen. Code Cal. § 236; Reilly v. U. S. 
Fidelity & Guaranty Co. (C. C. A.) 15 F.(2a) 314, 315; 
Mahan v. Adam, 124 A. 901, 904; 144 Md. 355; Wax 
v. McGrath, 151 N. E. 317, 318, 255 Mass. 340; James 
v. MacDougall & Southwick Co., 235 P. 812, 813, 8t4, 
134 Wash, 314; United States v. Curran (C. C. A.) 
297 F. 946, 950, 36 A. L. R. 877; Brinkman v. Droles- 
baugh, 97 Ohio St. 171, 119 N. E. 451, 452, L. R. A 
1918F, 1132; Weiler v. Herzfeld-Phillipson Co., 189 
Wis. 554, 208 N. W. 599, 601; Grebe v. State, 113 Neb. 
327, 202 N. W. 909, 911; Garlety v. Fleming, 121 Kan. 
42, 245 P. 1054, 1055; Waters v. National Woolen 
Mills, 142 Ga. 133, 82 S. E. 535, 536; S. H. Kress & 
Co. v. Roberts, 143 Va. Tl, 129 S. E. 244, 245; A, 
Harris & Co. v. Caldwell (Tex. Civ. App.) 276 S. W. 
298, 299. - 

The term is also used as the name of the actian 
which lies for this species of injury. 3 Bl. Comm. 
138; Buttrey v. Wilhite, 208 Ala. 573, 94 So. 585. 


IMPRISTI. Adherents; followers. Those 
who side with or take the part of another, 
either in his defense or otherwise. 


IMPROBABLE. Unlikely to be true, or to 
occur, not to be readily believed. New York 
Life Ins. Co, v. Holck, 59 Colo. 416, 151 P. 
916, 923. 


IMPROBATION. In Scotch law. An action 
brought for the purpose of having some in- 
strument declared false and forged. 1 Forb. 
Inst. pt. 4, p. 161. The’verb “improve” (q. v.) 
was used in the same sense. 


IMPROPER. Not suitable; unfit; not suit- 
ed to the character, time, and place. Palmer 
y. Concord, 48 N. H. 211, 97 Am. Dec. 605. 
Wrongful. 538 Law J. P. D. 65. 


IMPROPER FEUDS. These were derivative 
feuds; as, for instance, those that were orig- 
inally bartered and sold to the feudatory for 
a price, or were held upon base or less honor- 
able services, or upon a rent in lieu of mili- 
tary service, or were themselves alienable, 
without mutual license, or descended indif- 
ferently to males or females. Wharton. 


IMPROPER INFLUENCE. Undue influence, 
And see Millican v. Millican, 24 Tex. 
446, 


IMPROPER NAVIGATION. Anything im- 
properly done with the ship or part of the 
ship in the course of the voyage. L. R. 6 C. 
P. 563. See, also, 58 Law J. P. D. 65. 


IMPROPRIATION. In ecclesiastical law. 
The annexing an ecclesiastical benefice to the 
use of a lay person, whether individual or 


‘corporate, in the same way as appropriation 


is the annexing of any such benefice to the 
proper and perpetual use of some spiritual 
‘corporation, whether sole or aggregate, to en- 
joy forever. Brown. 


_IMPROPRIATE: RECTOR. In ecclesiastical 
law. Commonly signifies a lay rector as. op- 


posed to a spiritual rector; just as im- 
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propriate tithes are tithes in the hands of a 
lay owner, as opposed to appropriate tithes, 
which are tithes in the hands of a spiritual 
owner. Brown. 


IMPROVE. In Scotch law. To disprove; 
to invalidate or impeach; to prove false or 
forged. 1 Forb. Inst. pt. 4, p. 162. 

To.improve a lease means to grant a lease 
of unusual duration to encourage a tenant, 
when the soil is exhausted, etc. Bell; Stair, 
Inst. p. 676, § 23. 

To meliorate, make better, mend, repair, 
as to “improve” a street by grading, parking, 
curbing, paving, ete. Des Moines City Ry. 
v. City of Des Moines, 205 Iowa, 495, 216 N. 
W. 284, 287; Woods v. Postal Telegraph- 
Cable Co., 205 Ala, 236, 87 So. 681, 684, 27 
A. L. R. 834; Royal v. City of Des Moines, 
195 Iowa, 23, 191 N. W. 377, 383. 


IMPROVED. 
been reclaimed, is used for the purpose of 
husbandry, and is cultivated as such, whether 
the appropriation is for tillage, meadow, or 


pasture. “Improve” is synonymous with 
“cultivate.” Clark v. Phelps, 4 Cow. (N. X.) 
190. 


IMPROVEMENT. A valuable addition made 
to property (usually real estate) or an amelio- 
ration in its condition, amounting to more 
than mere repairs or replacement of waste, 
costing labor or capital, and intended to en- 
hance its value, beauty or utility or to adapt 
it for new or further purposes. Spencer v. 
Tobey, 22 Barb. (N. Y.) 269; Allen v. McKay, 
120 Cal. 332, 52 P. 828; Simpson v. Robin- 
son, 87 Ark. 182; Lanier v. Lovett, 25 Ariz. 
54, 213 P. 391, 394; O'Neill v. Lyric Amuse- 
ment Co., 119 Ark. 454, 178 S. W. 406, 408; 
Realty Dock & Improvement Corp. v. Ander- 
son, 174 Cal. 672, 164 P. 4, 7; Behrens v. 
Kruse, 121 Minn. 479, 140 N. W. 114, 117; 
Gale v. Hopkins, 165 Minn. 177, 206 N. W. 
164, 165; Anderson v. Sutton, 301 Mo. 50, 
254 S. W. 854, 857; People v. Clark, 296 Ill. 
46, 129 N. E. 583, 588; McCormick v. Al- 
legheny County, 263 Pa. 146, 106 A. 203; 
Meyer v. City St. Improvement Co., 164 Cal. 
645, 180 P. 215, 216; Kohn v. City of Mis- 
soula, 50 Mont. 75, 144 P. 1087, 1089; South 
Park Com'rs v. Wood, 270 Ill, 268, 110 N. E. 
349, 354; McGovern v. Inhabitants of City 
of Trenton, 84 N. J. Law, 237, 86 A. 539, 540; 
City of Rosswell v. Batemen, 20 N. M. 77, 
146 P. 950, 954, L. R. A. 1917D, 365, Ann. 
Cas. 1918D, 426. ` 


In American Land Law 


An act by which a locator or settler ex- 
presses his intention to cultivate or clear 
certain land; an act expressive of the actual 
possession of land; as by erecting a cabin, 
planting a corn-field, deadening trees in a 
forest; or by merely marking trees, or even 
by piling up a brush-heap. Burrill. And see 


Improved land is such as has ' 


IMPROVEMENTS 


In re Leet Tp. Road, 159 Pa. 72, 28 A. 238; - 
Bixler v. Baker, 4 Bin. (Pa.) 217. 


An “improvement,” under our land system, does 
not mean a general enhancement of the value of the 
tract from the occupant’s operations. It has a more. 
limited meaning, which has in view the population 
of our forests, and the increase of agricultural prod- 
ucts, All works which are directed to the creation 
of homes for families, or are substantial steps 
towards bringing lands into cultivation, have in 
their results the special character of “improve- 
ments,” and, under the land laws of the Uuited 
States and of the several states, are encouraged. 
Sometimes their minimum extent is defined as requi- 
site to convey rights. In other cases not. But the 
test which runs through all the cases is always 
this: Are they real, and made bona fide, in accord- 
ance with the policy of the law, or are they only 
eolorable, and made for the purpose of fraud and 
speculation? Simpson v. Robinson, 37 Ark. 137. 


tn the Law of Patents 


An addition to, or modification of, a pre- 
vious invention or discovery, intended or 
claimed to increase its utility or value. See 
2 Kent, Comm. 366-372. And see Geiser Mfg. 
Co. v. Frick Co. (C. C.) 92 F. 191; Joliet Mfg. 
Co. v. Dice, 105 Dll. 650; Schwarzwaelder 
v. Detroit (C. ©.) 77 F. 891; Reese’s Appeal, 
122 Pa. 392, 15 A. 807: Rheem v. Holliday, 
16 Pa. 352; Allison Bros. Co. v. Allison, 144 
N. Y. 21, 38 N. E. 956; Volk v. Volk Mfg. Co., 
101 Conn. 594, 126 A. 847, 849. It includes 
two necessary’ ideas: the idea of a complete 
and practical operative art or instrument 
and the idea of some change in such art or 
instrument not affecting its essential charac- 
ter but enabling it to produce its appropriate 
results in a more perfect or economical man- 
ner. Rob. Pat. § 210. 


In General 


—Local improvement. By common usage, es- 
pecially as evidenced by the practice of courts 
and text-writers, the term “local improve- 
ments” is employed as signifying improve- 
ments made in a particular locality, by which 
the real property adjoining or near such lo- 
eality is specially benefited, such as the im- 
provement of highways, grading, paving, 
curbing, laying sewers, etc. Ilinois Cent. R. 
Co. v. Decatur, 154 Ill. 173, 38 N. B. 626; 
Rogers v. St. Paul, 22 Minn, 507; Crane v. 
Siloam Springs, 67 Ark. 30, 55 5S. W. 955; 
New York L. Ins. Co. v. Prest (C. C.) 71 F. 
816; In re Western Ave., 93 Wash. 472, 161 
P. 381, 384; Ewart v. Village of Western 
Springs, 180 Ill. 318, 54 N. E. 478; Ryder’s 
Estate v. City of Alton, 175 Ill. 94, 51 N. B. 
821; Smith v. City of Seattle, 25 Wash. 300, 
65 P. 612; Cook v. Slocum, 27 Minn. 509, 8 
N. W. 755; Walters v. City of Tampa, 88 
Fla. 177, 101 So. 227, 228. i 


IMPROVEMENTS. A term used in leases, 
of doubtful meaning. It would seem to apply 
prinċipally to buildings, though generally it 
extends to the amelioration of every deserip- 
tion of property, whether real or personal; 


IMPROVIDENCE 


but, when contained in any document, its 
meaning is generally explained by other 
words. 1 Chit. Gen. Pr. 174. 


IMPROVIDENCE, as used in a statute ex- 
cluding one found incompetent to execute 
the duties of an administrator by reason of 
improvidence, means that want of care and 
foresight in the management of property 
which would be likely to render the estate 
and effects of the intestate unsafe, and lia- 
. ble to be lost or diminished in value, in case 
the administration should be committed to 
the improvident person. Coope v. Lowerre, 
1 Barb. Ch. (N. Y.) 45; In re Flood’s Will, 
236 N. Y. 408, 140 N. Ð. 936, 937; Nichols 
v. Smith, 186 Ala. 587, 65 So. 30, 31; In 
re Brinckmann’s Estate, 152 N. Y. S. 542, 
543, 89 Misc. 41; In re Fulper’s Estate, 99 
N. J. Eq. 293, 132 A. 834, 848. 


IMPROVIDENTLY. A judgment, decree, 
rule, injunction, etc., when given or rendered 
without adequate consideration by the court, 
or without proper information as to all the 
circumstances affecting it, or based upon a 
mistaken assumption or misleading informa- 
tion or advice, is sometimes said to have been 
“improvidently” given or issued. 


IMPRUIARE. In old records. To improve 
land. Impruéamentum, the improvement so 
made of it. Cowell. 


IMPUBES. Lat. In the civil law. A minor 
under the age of puberty; a male under four- 
teen years of age; a female under twelve. 
Calvin.; Mackeld. Rom. Law, § 1388. 


IMPULSE. As to “irresistible” or “uncon- 
- trollable” impulse, see Insanity. 


(mpunitas continuum affectum tribuit delin- 
quendi. 4 Coke, 45. Impunity confirms the 
disposition to commit crime, 


Impunities semper ad deteriora invitat. 5 
Coke, 109. Impunity always invites to great- 
er crimes. f 


IMPUNITY. Exemption or protection from 
penalty or punishment. Dillon v. Rogers, 36 
Tex. 153. 


IMPUTATIO. Lat. In the civil law. Legal 
liability. ` 


IMPUTATION OF PAYMENT. In the civil 
law. The application of a payment made by 
a debtor to his creditor, 


IMPUTED. As used in legal phrases, this 
words means attributed vicariously; that is, 
an act, fact, or quality is said to be “imputed” 
to a person when it is ascribed or charged to 
him, not because he is personally cognizant 
or it or responsible for it, but because anoth- 
er person is, over whom he has control or for 
whose acts or knowledge he is responsible. 
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IMPUTED KNOWLEDGE. This phrase is 
Sometimes used as equivalent to “implied no- 
tice,” i. e., knowledge attributed or charged to 
a person (often contrary to the fact) because 
the facts in question were. open to his discov- 
ery and it was his dyty to inform himself as to 
them. See Roche v. Llewellyn Iron Works 
Co., 140 Cal. 563, T4 P. 147, 


IMPUTED NEGLIGENCE. Negligence which 
is not directly attributable to the person him- 
self, but which is the negligence of a person 
who is in privity with him, and with whose 
fault he is chargeable. Smith v. Railroad 
Co., 4 App. Div. 493, 38 N. Y. S. 666. 


IMPUTED NOTICE. Information as to a giv- 
en fact or circumstance charged or attributed 
to a person, and affecting his rights or con- 
duct, on the ground that actual notice was 
was given to some person whose duty was to 
‘report it to the person to be affected, as, his 
agent or his attorney of record. 


IN. In the law of real estate, this preposi- 
tion has always been used to denote the fact 
of seisin, title, or possession, and apparently 
serves as an elliptical expression for some 
such phrase as “in possession,” or as an ab- 
breviation for “intitled” or “invested with ti- 
tle.” Thus, in the old books, a tenant is said 
to be “in by lease of his lessor.” Litt. § 82. 

An elastic preposition in other cases, ex- 
pressing relation of presence, existence, situ- 
ation, inclusion, action, etc.; also meaning 
for, in and about, on, within, ete., according to 
context. Hill v. Wilson, 108 Or. 621, 216 P. 
751, 756; Grainger & Co. v. Johnson (C. C. A.) 
286 F. 833, 834, 33 A. L. R. 315; Schaefer v. 
Houck, 183 App. Div. 283, 171 N. Y. S. 146, 
147; Schmohl v. Travelers’ Ins. Co. (Mo. App.) 
189 S. W. 597, 600; Turner v, Fidelity & Cas- 
ualty Co. of New York, 274 Mo. 260, 202 S. W. 
1078, 1080, L. R. A. 1918E, 381; Mississippi 
Cent. R. Co. v. Pace, 109 Miss. 667, 68 So. 926, 
927; Ex parte Perry, 71 Fia. 250, 71 So. 174, 
176; City of Blytheville v. Webb, 172 Ark. 
874, 290 8. W. 589, 590. 


IN ACTION. Attainable or recoverable by ac- 
tion; not in possession. A term applied to 
property of which a party has not the posses- 
sion, but only a right to recover it by action. 
Things in action are rights of personal things, 
which nevertheless are not in possession. See 
Chose in Action. 


IN ADVERSUM. Against an adverse, unwill- 
ing, or resisting party. “A decree not by con- 
sent, but in adversum.” 3 Story, ‘818. 


In ædificiis lapis male positus non est removen- 
dus. 11 Coke, 69. A stone badly placed in 
buildings is not to be removed, 


IN ÆQUA MANU. In equal hand. Fleta, lib, 
3, c. 14, § 2. ` 


IN ÆQUALI JURE. In equal right; on an 


- equality in point of right. 
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tn ægualt furs. ‘mélior est: oonditio possidentis. 
In [a case of] equal right the condition of the 
party in possession is the better. Plowd. 296; 
Broom, Max. 713. 


IN AEQUALI MANU. In equal hand; held 
equally or indifferently between two parties. 
Where an instrument was deposited by the 
parties to it in the hands of a third person, to 
keep on Certain conditions, it was said to be 
held in equali manu. Reg. Orig. 28. 


IN ALIENO SOLO. 


In another’s land. 2 
Steph. Comm. 20. 


IN ALIO LOCO. In another place. 


In alta proditione nullus potest esse accessorius 
sed principalis solummodo. 3 Inst. 138. In 
high treason no one can be an accessary but 
only principal. . 


In alternativis electio est debitoris. 
natives the debtor has the election. 


In alter- 


In ambigua voce legis ea potius accipienda est 
significatio qu vitio caret, prasertim cum etiam 
voluntas legis ex hoc colligi possit: In an am- 
biguous expression of law, that signification 
is to be preferred which is consonant with 


equity, especially when the spirit of the law: 


can be collected from that. Dig. 1, 3, 19; 
Broom, Max. 576. C 


in ambiguis casibus semper præsumitur pro 
rege. In doubtful cases the presumption is al- 
ways in favor of the king. 


in ambiguis orationibus maxime sententia spec- 
tanda est ejus qui eas protulisset. In ambigu- 
ous expressions, the intention of the person 
using them is chiefly to be regarded. Dig. 
50, 17, 96; Broom, Max. 567, 


IN AMBIGUO. In doubt. 


In ambiguo sermone non utrumque dicimus sed 
id duntaxat quod volumus. When the language 
we use is ambiguous, we do not use it in a 
double sense, but in the sense in which we 
mean it. Dig. 34.5.3; 2 De G. M. & G. 318. 


in Anglia non est interregnum. In England 
there is no interregnum. Jenk. Cent. 205; 
Broom, Max. 50. 


IN APERTA LUCE. In open daylight; in the 
day-time. 9 Coke, 65b. 


IN APICIBUS JURIS. Among the subtleties 
or extreme doctrines of the law. 1 Kames, 
Eq. 190. See Apex Juris. 


IN ARBITRIUM JUDICIS. At the pleasure 
of the judge. 


IN ARCTA ET SALVA CUSTODIA. In close 
and safe custody. 8 Bl. Comm. 415, 


IN ARTICULO. 
Cod. 1, 34, 2. 


Bui.Law Dict. (3p Ep.)—69 


In a moment; immediately. 


IN CAPITE 


IN. ARTICULO MORTIS: In the article of 
death ; at the point of death. . Jackson y. Vre 


denbergh, 1 Johns. (N. Y.) 159. 


In atrocloribus delictis punitur affectus licet 
non sequatur effectus. 2 Rolle R. 82. In more 
atrocious crimes the intent is punished, though 
an effect does not follow. 


IN AUTRE DROIT. L. Fr. In another’s 
right. As representing another. An execu- 
tor, administrator, or trustee sues in autre 
droit. 


IN BANCO. In bank; in the bench. A term 
applied to proceedings in the court in bank, 
as distinguished from the proceedings at nist 
prius. Also, in the English court of common 
bench. 


IN BEING. In existence or life at a given 
moment of time, as, in the phrase “life or 
lives in being” in the rule against perpetuities. 
An unborn child may, in some circumstances 
be considered as “in being.” Phillips v. Her- 
ron, 55 Ohio St. 478, 45 N. E. 720; Hone v. 
Van Schaick, 3 Barb. Ch. (N. Y.) 509, 


IN BLANK. A term applied to the indorse- 
ment of a bill or note where it consists mere- 
ly of the indorser’s name, without restriction 
to any particular indorsee. 2 Steph. Comm. 
164. 


IN BONIS. Among the goods or property; in 
actual possession. Inst. 4, 2, 2. In bonis de 
functi, among the goods of the deceased. 


IN BULK. As a whole; as an entirety, with- 
out division into items or physical separa- 
tion in packages or parcels. Standard Oil Co. 
v. Com., 119 Ky. 75, 82 8. W. 1022; Fitz Henry 
v. Munter, 33 Wash. 629, 74 P. 1008; State v. 
Smith, 114 Mo. 180, 21 S. W. 498; Feldstein 


-y. Fusco, 205 App. Div. 806, 201 N. Y. S. 4, 5; 


Marlow v. Ringer, 79 W. Va. 568, 91 S. E. 386, 
388, L. R. A. 1917D, 619; Mott v. Reeves, 125 
Misc. 511, 211 N. Y. S. 375, 380; Fiske Rubber 
Co. v. Hayes Motor Car Co., 131 Ark. 248, 
189 S. W. 96; In re Lipman (D. C.) 201 F. 169, 
173. ` 


IN CAMERA. In chambers; in private. A 
cause is said to be heard in camera either 
when the hearing is had before the judge in 
his private room or when all spectators are 
excluded from the court-room. 


IN CAPITA. To the heads; by heads or polls. 
Persons succeed to an inheritance in capita 
when they individually take equal shares. So 
challenges to individual jurors are challenges 
in capita, as distinguished from challenges to 
the array. 


IN CAPITE. In chief, 2 Bl. Comm. 60. Ten- 
ure in capite was a holding directly from the 
king. 


IN CASE 


IN CASE. If, in the event. Barmore v. Dar- 
ragh (Tex. Civ. App.) 231 S. W. 472, 478. 


In casu extreme necessitatis omnia sunt com- 
munia. Hale, P. C.-54. In cases of extreme 
necessity, everything is in common. 


IN CASU PROVISO. In a (or the) case pro- 
vided. In tali casu editum et provisum, in 
such case made and provided. Townsh. PL 
164, 165, 


IN CAUSA. In the cause, as distinguished 
from in initialibus (q. vu.) A term in Scotch 
practice. 1 Brown, Ch. 252, 


IN CHIEF. Principal; primary; directly ob- 
tained. A term applied to the evidence ob- 
tained from a witness upon his examination 
in court by the party producing him. 

Tenure in chief, or in capite, is a holding 
directly of the king or chief lord. 


In civilibus ministerium excusat, in criminalibus 
non item. In civil matters agency (or service) 
excuses, but not so in criminal matters. Lofft, 
228; Tray. Lat. Max. 248. ‘ 


In claris non est locus conjecturis. In things 
obvious there is no room for conjecture. 


IN COMMENDAM. 
commended living. 
Commenda. 

A term applied in Louisiana to a limited 
partnership, answering to the French “en 
commandite.” Civil Code La. art. 2810. 


In commendation; as a 
1 Bl. Comm. 393. Sce 


in commodato hee pactio, ne dolus prastetur, 
rata non est. In the contract of loan, a stip- 
ulation not to be liable for fraud is not valid. 
Dig. 13, 7, 17, pr. 


IN COMMON. Shared in respect to title, use, 
or enjoyment, without apportionment or divi- 
sion into individual parts; held by several 
for the equal advantage, use, or enjoyment of 
all. See Hewit v. Jewell, 59 Iowa, 37, 12 N. 
W. 738; Chambers v. Harrington, 111 U. 8. 
850, 4 S. Ct. 428, 28 L. Ed. 452; Walker v. 
Dunshee, 38 Pa. 439. 


IN COMMUNI. 
4, § 2. 


IN CONJUNCTION WITH. In association 
with. Blaisdell v. Inhabitants of Town of 
York, 110 Me. 500, 87 A. 361, 370. 


In common. Fleta, lib. 3, € 


In conjunctivis, oportet utramque partem esse 
veram. In conjunctives it is necessary that 
each part be true. Wing, Max. 13, max. 9. In 
a condition consisting of divers parts in the 
copulative, both parts must be performed. 


IN CONSIDERATIONE INDE. 
tion thereof. 3 Salk. 64, pl. 5. 


In considera- 


IN CONSIDERATIONE LEGIS. In consid- 
eration or:contemplation of law; in'abeyance, 
Dyer, 1020. coke 
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IN CONSIDERATIONE PR/AEMISSORUM. 
In consideration of the premises. 1 Strange, 
535. 


IN CONSIMILI CASU. See Consimili Casu. 


In consimili casu, consimife debet esse remedi- 
um. Hardr. 65. In similar cases the remedy 
should be similar, 


IN CONSPECTU EJUS. In his sight or view. 
12 Mod. 95, 


In consuetudinibus, non diuturnitas temporis sed 
soliditas rationis est consideranda. In customs, 
not length of time, but solidity of reason, is 
to be considered. Co. Litt. 141a. The antiq- 
uity of a custom is to be less regarded than 
its reasonableness. 


IN CONTINENTI. Immediately; without any 
interval or intermission. Calvin. Sometimes 
written as one word “incontinenti,” 


In contractibus, benigna; in testamentis, benig- 
nior; in restitutionibus, benignissima interpre- 
tatio facienda est. Co. Litt. 112. In contracts, 
the interpretation is to be liberal; in wills, 
more liberal; in restitutions, most liberal. 


In contractibus, rei veritas potius quam scrip- 
tura perspici debet. In contracts, the truth of 
the matter ought to be regarded rather than 
the writing. Cod. 4. 22, 1. 


In contractibus, tacite insupt [veniunt] quæ 
sunt moris et consuetudinis. In contracts, mat- 
ters of custom and usage are tacitly im- 
plied. A contract is understood to contain 
the customary clauses, although they are not 
expressed. Story, Bilis, § 143; 3 Kent, Comm, 
260. note; Broom, Max. 842, 


In contrahenda venditione, ambiguum pactum 
contra venditorem interpretandum est. In the 
contract of sale, an ambiguous agreement is 
to be interpreted against the seller. Dig. 50, 
17, 172. See Id. 18, 1, 21. 


In conventionibus, contrahentium voluntas po- 
tius quam verba spectari placuit. In agree- 
ments, the intention of the contracting par- 
ties, rather than the words used, should be 
regarded. Broom, Max. 551; Jackson v. Wik 
kinson, 17 Johns. (N. Y.) 150. 


IN CORPORE. In body or substance; in a 
material thing or object. 


IN CRASTINO. On the morrow. In crastino 
Animarum, on the morrow of All Souls. 1 BL 
Comm. 342, 


In criminalibus, probationes debent esse luce 
elariores. In criminal cases, the proofs ought 
to be clearer than light. 3 Inst. 210. - j 


In criminalibus, sufficit generalis malitia inten- 
tlonis, cum facto paris gradus. In criminal 
matters or cases, a general malice of: intention 
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is sufficient, Hf: united] with an act of equal 
or corresponding degree. Bac. Max. p. 65, reg. 
15; Broom, Max. 323. 


in criminalibus, voluntas reputabitur pro facto. 
In criminal acts, the will will be taken for the 
deed. 3 Inst. 106. 


iN CUJUS RE! TESTIMONIUM. In testimo- 
ny whereof. The initial words of the conelud- 
ing clause of ancient deeds in Latin, literally 
translated in the English forms. 


IN CUSTODIA LEGIS. In the custody or 
keeping of the law. 2 Steph. Comm. 74. 


IN DELICTO. In fault. 
licto, ete. 


See In Pari De 


IN DIEM. For a day; for the space of a 
day. Calvin. ' 
in disjunctivis sufficit aiteram partem esse ver- 
am. In disjunctives it is sufficient that ei- 
ther part be true. Where a condition is in 
the disjunctive, it is sufficient if either part 
be performed. Wing. Max. 18, max. 9; 
Broom, Max. 592; 7 East, 272. 


IN DOMINICO. In demesne. In dominico 
suo ut de feodo, in his demesne as of fee. 


IN DORSO. On the back. 2 Bl. Comm. 468; 
2 Steph. Comm. 164. In dorso recordi, on the 
back of the record. 5 Coke, 45. Hence the 
English indorse, indorsement, etc. 


In dubiis, benigniora preferenda sunt. In 
doubtful cases, the more favorable views are 
to be preferred; the more liberal interpreta- 
tion is to be followed. Dig. 50, 17, 56; 2 
Kent, Comm. 557. 


in dubiis, magis dignum est accipiendum. 
Branch, Prine. In doubtful cases, the more 
worthy is to be accepted. 


in dubiis, non presumitur pro testamento. In 
eases of doubt, the presumption is not in fa- 
vor of a will. Branch, Prine. But see Cro. 
Car. 51. 


IN DUBIO. In doubt; in a state of uncer- 
tainty, or in a doubtful case. 


In dubio, hae legis constructio quam verba os- 
tendunt. In a case of doubt, that is the con- 
struction of the law which the words indicate. 
Branch, Prine. 


In dubio, pars mitior est sequenda. In doubt, 
the ‘milder course is to be followed. 


In dubio, pro lege fori. In a doubtful case, 
the law of the forum is to be preferred. “A 
faise maxim.” Meili, Int. L. 151. 


in dubio, sequendum qued tutius est. In doubt, 
the safer course is to be adopted. 


o IN-EXTREMIS 


IN DUPLO. 
double damages. 


In. double. Damna in-duplo, 
Fleta, lib. 4, c. 10, § 1. 


IN: EADEM CAUSA. 
condition. Calvin. 


In the same state or 


IN EMULATIONEM VICINI. In envy or 
hatred of a neighbor. Where an act is done, 
or action brought, solely to hurt or distress 
another, it is said to be in emulationem vicini. 
1 Kames, Eq. 56. 


In eo qued plus sit, semper inest et minus. In 
the greater is always included the less also. 
Dig. 50, 17, 110. ` 


IN EQUITY. In a court of equity, as distin- 
guished from a court of law; in the purview, 
econsideraticn, or contemplation of equity; 
according to the doctrines of equity. 


IN ESSE. In being. Actually existing. Dis- 
tinguished from in posse, which means “that 
which is not, but may be.” A child before 
birth is in posse; after birth, in esse. 


IN EST DE JURE. 
right or by law. 


(Lat.) It is implied of 


IN EVIDENCE. Included in the evidence al- 
ready adduced. The “facts in evidence” are 
such as have already been proved in the 
cause. 


IN EXCAMBIO. In exchange. 
words in old deeds of exchange. 


Formal 


IN EXECUTION AND PURSUANCE OF. 
Words used to express the fact that the in- 
strument is intended te carry into effect some 
other instrument, as in case of a deed in ex- 
ecution of a power. They are said to be 
synonymous with “to effect the object of;” 
U. S. v. Nunnemacher, 7 Biss. 129, Fed. Cas. 
No. 15,903. 


IN EXITU. In issue. De materia in exitu, 
of the matter in issue. 12 Mod. 372. 


In expositione instrumentorum, mala gram- 
matica, quod fieri potest, vitanda est. In the 
construction of instruments, bad grammar is 
to be avoided as much as possible. 6 Coke, 
39; 2 Pars. Cont. 26. 


IN EXTENSO. In extension; at full length; 
from beginning to end, leaving out nothing. 


IN EXTREMIS. In extremity; in the last 
extremity; in the last iTiness. 2 Bl. Comm. 
375, 500; Prince v. Hazleton, 20 Jobas. (N. 
Y.) 562, 11 Am. Dec. 807. Agens in extremis, 
being in extremity. Bract. fol. 373b. Dec- 
larations im extremis, dying declarations. 1 
Greenl. Ev. § 156; Wilson v. Boerem, 15 
Johns. (N. Y.) 286; State v. Burton, 111 8. 
C. 526, 98 S. ©. 856, 868. In extremis does 
not always mean in articulo mortis. In re 
Mallery’s Will, 217 N. Y. S. 489, 492, 127 Misc. 
TSA. 


IN FACIE CURL 


IN FACIE CURIE. In the face of the court. 
Dyer, 28. 


IN FACIE ECCLESIAE. In the face of the 
church. A term applied in the law of Eng- 
land to marriages, which are required to be 
solemnized in a parish church or public chap- 
el, unless by dispensation or license. 1 BL 
Comm. 439; 2 Steph. Comm. 288, 289. Ap- 
plied in Bracton to the old mode of confer- 
ring dower. Bract. fol. 92; 2 Bl Comm. 133. 


IN FACIENDO. In doing; in feasance; in 
the performance of an act. 2 Story, Eq. Jur. 
§ 1808. 


IN FACT. Actual, real; as distinguished 
from implied or inferred. Resulting from the 
acts of parties, instead of from the act or in- 
tendment of law. 


IN FACTO. In fact; in deed. In facto dicit, 
in fact says. 1 Salk. 22, pl. 1. 


In facto quod se habet ad bonum et malum, 
magis de bono quam de mato lex intendit. In 
an act or deed which admits of being consid- 
ered as both good and bad, the law intends 
more from the good than from the bad; the 
law makes the more favorable construction. 
Co. Litt. 780. 


In favorabilibus magis attenditur quod prodest 
quam quod nocet. In things favored, what 
profits is more regarded than what preju- 
dices. Bac. Max. p. 57, in reg. 12. 


IN FAVOREM LIBERTATIS. In favor of 
liberty. 


IN FAVOREM VITAE. In favor of life. 

In favorem vitæ, libertatis, et innocentiz, om- 
nia præsumuntur. In favor of life, liberty, 
and innocence, every presumption is made. 
Lofft. 125. 


IN FEODO. In fee. Bract. fol. 207; Fleta, 
lib. 2, c. 64, § 15. Seistius in feodo, seised 
in fee, Fleta, lib. 3, c. 7, § 1. 


In fictione juris semper æquitas existit. In the 
fiction of law there is always equity; a legal 
fiction is always consistent with -equity. 11 
Coke, 5la; Broom, Max. 127, 130. 


IN FIERI. In being made; 
formation or development; hence, incomplete 
or inchoate. Legal proceedings are described 
as in fiert until judgment is entered. 


-in process of 


IN FINE. Lat. At the end. Used, in ref- 
erences, to indicate that the passage cited is 
at the end of a book, chapter, section, etc. 


IN FORMA PAUPERIS. In the character 
or manner of a pauper. Describes permission 
given to-a poor pérson to sue without lia- 
bility for costs. 
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IN FORO. 


In a (or the) forum, court, or 
tribunal. . ` 


IN FORO CONSCIENTIÆ. In the tribunal 
of conscience; conscientiously; considered 
from a moral, rather than a legal, point of 
view. 


IN FORO CONTENTIOSO. 


In the forum of 
contention or litigation. f 


IN FORO ECCLESIASTICO. In an ecclesi- 
astical forum; in the ecclesiastical court. 
Fleta, lib. 2, e. 57, § 13. 


IN FORO SÆCULARI. In a secular forum 
or court, Fleta, lib. 2, c. 57, § 14; 1 BL 
Comm. 20. 


IN FRAUDEM CREDITORUM. In fraud of 
creditors; with intent to defraud creditors. 
Inst. 1, 6, pr: 3. 


IN FRAUDEM LEGIS. In fraud of the law. 


3 Bl. Comm. 94. With the intent or view of 


evading the law. Jackson v. Jackson, 1 
Johns. (N. Y.) 424, 432. 


IN FULL. Relating to the whole or full 
amount; as a receipt in full. Complete; 
giving all details. Bard v. Wood, 3 Metc. 
(Mass.) 75. 


IN FULL LIFE. Continuing in both physical 
and civil existence; that is, neither actually 
dead nor civiliter mortuus. 


IN FUTURO. In future; at-a future time; 
the opposite of in presenti. 2 Bl. Comm. 
166, 175. 


IN GENERALI PASSAGIO. In the general 
passage; that is, on the journey to Palestine 
with the general company or body of Cru- 
saders. This term was of frequent occur- 
rence in the old law of essoins, as a means 
of accounting for the absence of the party, 
and was distinguished from simpler pas- 
sagium, which meant that he was performing 


- a pilgrimage to the Holy Land alone. 


In generalibus versatur error. Error dwells in 
general expressions, Pitman v. Hooper, 3 
Sumn. 290, Fed. Cas. No. 11,186; Underwood 
y. Carney, 1 Cush. (Mass.) 292. 


IN GENERE, In kind; in the same genus 
or class; the same in quantity and quality, 
but not individually the same. In the Ro- 
man law, things which may be given or re- 
stored in genere are distinguished from such 
as must be given or restored in specie; that 
is, identically, Mackeld. Rom. Law, § 161. 


IN GREMIO LEGIS. In the bosom of the 
law; in the protection of the law; in abey- 
ance, 1 Coke, 13la; T. Raym. 319; Hooper 
v. Farmers’ Union Warehouse Co., 2 Ala. 
App. 91, 105 So. 725, 726. - - 
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IN GROSS. In a large quantity or šum; 
without division or particulars; by whole- 
sale. Green v, Taylor, 10 Fed. Cas. No. 1,126. 

At large; not annexed to or dependent 
upon another thing. Common in gross is such 
as is neither appendant nor appurtenant to 
land, but is annexed to a man’s person. 2 BI. 
Comm. 34. 


IN HAC PARTE. In this behalf; on this 
side. 


IN HÆC VERBA, in the 


same words. 


In these words; 


in hæredes non solent transire actiones quæ 
pænałes ex maleficio sunt. 2 Inst. 442. Penal 
actions arising from anything of a criminal 
nature do not pass to heirs. 


In his enim que sunt favorabilia animæ, quam- 
vis sunt damnosa rebus, fiat aliquando extentio 
statuti. In things that are favorable to the 
spirit, though injurious to property, an ex- 
tension of the statute should sometimes be 
made. 10 Coke, 101. 


in his que de jure communi omnibus concedun- 
tur, consuetudo alicujus patriæ vel loci non 
est allegenda. 11 Coke, 85. In those things 
which by common right are conceded to all, 
the custom of a particular district or place is 
not to be alleged. 


IN HOC. In this; in respect to this. 


IN IISDEM TERMINIS. In the same terms. 
9 East, 487. 


IN INDIVIDUO. In the distinct, identical, or 


individual form; in specie. Story, Bailm. 
§ 97. 
IN INFINITUM. Infinitely; indefinitely. 


Imports indefinite succession or continuance. 


IN INITIALIBUS. In the preliminaries. A 
term in Scotch practice, applied to the pre- 
liminary examination of a witness as to the 
following points: Whether he knows the par- 
ties, or bears ill will to either of them, or has 
received any reward or promise of reward 
for what he may say, or can lose or gain by 
the cause, or has been told by any person 
what to say. If the witness answer these 
questions satisfactorily, he is then examined 
in causa, in the cause. Bell, Dict. “Evidence.” 


IN INITIO. In or at the beginning. In initio 
litis, at the beginning, or in the first stage of 
the suit. Bract. fol. 400. 


IN INTEGRUM. ‘To the original or former 
state. Calvin. 


IN INVIDIAM. To excite a prejudice. 


IN INVITUM. Against an unwilling party; 
against one not assenting. A term applied to 
proceedings against an adverse party, to 
which he does not consent, 


IN LAW 


IN IPSIS FAUCIBUS. In the very throat or 
entrance. In ipsis fauctbus of a port, actual- 
ly entering a port. 1 ©. Rob. Adm. 233, 234. 


IN ITINERE. In eyre; on a journey or cir- 
cuit. In old English law, the justices in 
itinere (or in eyre) were those who made a 
circuit through the kingdom once in seven 
years for the purposes of trying causes. 3 
Bl. Comm. 58. 

In course of transportation; on the way; 
not delivered to the vendee. In this sense 
the phrase is equivalent to “in transitu.” 


IN JUDGMENT. In a court of justice; ina 
seat of judgment. Lord Hale is called “one 
of the greatest and best men who ever sat in 
judgment.” 1 East, 306. 


In judiciis, minori ætati succurritur. In courts 
or judicial proceedings, infancy is aided or 
favored. Jenk. Cent. 46, case 89. 


IN JUDICIO. In Roman law. In the course 
of an actual trial; before a judge, (judew.) 
A cause, during its preparatory stages, con- 
ducted before the prætor, was said to be in 
jure; in its second stage, after it had been 
sent to a judex for trial, it was said to be in 
judicio. 


In judicio non creditur nisi juratis. Cro. .Car. 
64. In a trial, credence is given only to those 
who are sworn. 


IN JURE. In law; according to law. In the 
Roman practice, the procedure in an action 
was divided into two stages. The first was 
said to be in jure; it took place before the 
prætor, and included the formal and intra 
ductory part and the settlement of questions 
of law. The second stage was committed to 
the judex, and comprised the investigation 
and trial of the facts; this was said to be 
in judicio, 


IN JURE ALTERIUS. In another’s right. 
Hale, Anal. § 26. 


In jure, non remota causa sed proxima specta- 
tur. Bac. Max, reg. 1. In law, the proximate, 
and not the remote, cause is regarded. 


IN JURE PROPRIO. 
Hale, Anal, § 26. 


In one’s own right. 


IN JUS VOCARE. To call, cite, or summon 


to court. Inst. 4, 16, 3; Calvin. In jus 
vocando, summoning to court. 3 BI. Comm. 
279. 


IN KIND. In the same kind, class, or genus. 
A loan is returned “in kind” when not the 
identical article, but one corresponding and 
equivalent to it, is given to the lender. See 
In Genere. - 


IN LAW. In the intendment, contemplation, 
or inference of the law; implied or inferred 


IN LECTO MORTALI 


by law; existing in law or by force of law. 
See In Fact. 


iN LECTO MORTALI. 
Fleta, lib. 5, c. 28, § 12. 


On the deathbed. 


iN LIBERAM ELEMOSINAM. In free alms. 
Land given for a charitable motive was said 
to be so given. See Frankalmoin. 


IN LIEU OF. Instead of; in place of; in 
substitution of. State v. Escalade, 150 La. 
635, 91 So. 135, 186; Southland Life Ins. Co. 


v. Hopkins (Tex. Civ. App.) 219 8. W. 254, : 


263; S. E. Hendricks Co. v. Thomas Pub. 
Co. (O. ©. A.) 242 F. 87, 40; Segale v. Pagni, 
48 Nev. 313, 244 P. 1010; Wilat Film Corpo- 
ration v. Central Union Frust Co. of New 
York, 221 App. Div. 180, 222 N. Y. 8. 671, 
674; Lamb v. Milliken, 78 Colo. 564, 243 P. 
624, 625; Joiner v. Joiner, 117 Miss. 507, 
78 So. 369, 370; Holt Mfg. Co. v. Brotherton, 
91 Wash. 354, 157 P. 849. 


IN LIMINE., On or at the threshold; at the 
very beginning; preliminarily. 


IN LITEM. Fora suit; to the suit. Greenl. 
Hy. § 348. 


IN LOCO. In place; in lieu; instead; in the 
place or stead. Townsh. Pl. 38. 


IN LOCO PARENTIS. In the place of a par- 
ent; instead of a parent; charged, factitious- 
ly, with a parents rights, duties, and re- 
sponsibilities. Wetherby v. Dixon, 19 Ves. 
412; Brinkerhoff v. Merselis, 24 N. J. Law, 
6838; Capek v. Kropik, 129 Ill. 508, 21 N. E. 
836 ;. Howard v. United States (D. C.) 2 F.(2d) 
170, 174; Meisner v. United States (D. C.) 295 
F. 866, 868. . 


f 


5 Coke, 
In the greater sum is contained the 


In majore summa continetur minor. 
115. 
less, 


IN MAJOREM CAUTELAM. . For greater se- 
. curity. 1 Strange, 105, arg. 


IN MALAM PARTEM. In a bad sense, so as 
to wear an evil appearance. 


tn maleficiis voluntas spectatur, non exitus. 
In evil deeds regard must be had to the in- 
teution, and not to the result, Dig. 48, 8, 14; 
Broom; Max. 324. 


In maleficio, ratihabitio mandato comparatur. 
In a case of malfeasance, ratification is equiv- 
alent to command. Dig. 50, 17, 152, 2. 


in maxima potentia minima licentia.. In the 
greatest: power there is the least freedom. 
Hob. 159. 

IN MEDIAS RES. , Into the heart of the sub- 
ject, without. preface or introduction. 
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IN MEDIO. Intermediate, A term applied, 
in Scotch practice, to a fund held between par- 
ties litigant. 


In mercibus illicitis non sit commercium. There 
should be no commerce in illicit or prohibited 
goods. 3 Kent, Comm, 262, note. 


IN MERCY. To be in mercy is to be at the 
discretion of the king, lord, or judge in re- 
spect to the imposition of a fine or other 
punishment. 


IN MISERICORDIA. The entry on the record 
where a party was in mercy was, “Ideo in 
misericordia,” ete. Sometimes “misericordia” 
means the being quit of al amercements. 


IN MITIOR! SENSU. In the milder sense; 
in the less aggravated acceptation. In ac- 
tions of slander, it was formerly the rule 
that, if the words alleged would admit of two 
constructions, they should be taken in the less 
injurious and defamatory sense, or in mitiort 
SENnsu, 


IN MODUM ASSIS, In the manner or form 
of an assize. Bract. fol. 1836. In modum 
jurate, in manner of a jury. Id. fol. 181%. 


IN MORA. In default; literally, in delay. 
In the civil law, a borrower who omits or re 
fuses to return the thing loaned at the proper 
time is said to be in mora. Story, Bailm. §§ 
254, 259. 

In Scotch Law 


A creditor who has begun without complet- 
ing diligence necessary for attaching the 
property of his debtor is said to be in mora. 
Bell. 


IN MORTUA MANU. Property owned by 
religious societies was. said to be held in 
mortua manu, or in mortmain, since religious 
men were civiliter mortui. 1 Bl, Comm. 479; 
Tayl. Gloss. . 


IN NOMINE DEI, AMEN. In the name of 
God, Amen. A solemn introduction, anciently 
used in wills and many other instruments. 
The translation is often used in wills at the 
present day. 


IN NOTIS. In the notes. 


In novo casu, novum remedium apponendum est. 
2 Inst. 3. A new remedy is to be applied to 
a new case. 


IN NUBIBUS. In the clouds; in abeyance; 
in custody of law. In nubibus, in mere, in 
terra, vel in custodi legis, in the air, sea, or 
earth, or in the custody of the law. Tayl. 
Gloss. In case of abeyance, the inheritance is 
figuratively sald to rest in nubibus, or in 
gremio legis. 


IN NULLIUS. BONIS. Among the goods or 
property of no person; belonging to no. per- 
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son, as treasure-trove and wreck were ancient- 


ly considered. 


IN NULLO EST ERRATUM. In nothing is 
there error. The name of the common plea 
or jotnder in error, denying the existence of 
error in the record or proceedings; which is 
in the nature of a demurrer, and at once re- 
fers the matter of law arising thereon to the 
judgment of the court. 2 Tidd, Pr. 1178; 
Booth v. Com., 7 Mete. (Mass.) 285, 287. 


In obscura voluntate manumiitentis, favendum 
est libertati. Where the expression of the 
will of one who seeks to manumit a slave is 
ambiguous, liberty is to be favored. Dig. 50, 
17, 179. 


In obscuris, inspici solere quod verisimilius est, 
aut quod plerumgue fieri solet. In obscure cas- 
eg, we usually look at what is most probable, 
or what most commonly happens. Dig. 50, 
17, 114. 


in obscuris, quod minimum est sequimur, In 
obscure or doubtful eases, we follow that 
which is the least. Dig. 50, 17, 9; 2 Kent, 
Comm. 557. 


IN ODIUM SPGLIATORIS. In hatred of a 
despoiler, robber, or wrong-doer. The Sara- 
toga, 1 Gall. 174, Fed. Cas. No. 12,355; 
Arthur v. The Cassius, 2 Story, 99, Fed. Cas. 
No. 564. 1 Greenl. Ev. § 348. 


In odium spoliatoris omnia presumuntur. To 
the prejudice (in condemnation) of a despoiler 
all things are presumed; every presumption 
is made against a wrongdoer. 1 Vern. 452. 


tn omni actione ubi duw concurrunt distric- 
tiones, videlicet, in rem et in personam, illa 
districtio tenenda est quæ magis timetur et 
magis ligat. In every action where twọ dis- 
tresses concur, that is, in rem and in per- 
sonam, that is to be chosen which is most 
dreaded, and which binds most firmly. Bract. 
fol. 372; Fleta, 1. 6, c. 14, § 28. 


In omni re nascitur res que ipsam rem ex- 
terminat. In everything there arises a thing 
which destroys the thing itself. Everything 
contains the element of its own destruction. 
2 Inst. 15. 


IN OMNIBUS. In all things; on all points. 
“A case parallel in omnibus.” 10 Mod. 104. 


In omnibus contractibus, sive nominatis sive 
innominatis, permutatio continetur, In all con- 
tracts, whether nominate or innominate, an 
exchange [of value, i e, a consideration] is 
implied. Gravin. lib. 2, § 12; 2 Bl. Comm. 
444, note. 


In omnibus obligationibus in quibus dies non 
ponitur, presenti die debetur. In all obliga- 
tions in which a date is not put, the debt is 
due on the present day; the liability accrues 
immediately. Dig. 50, 17, 14. 


IN PARI‘DELICTO 


In omnibus [fere] ponalitus judiciis, et atati 
et imprudentia succurritur. In nearly all 
penal judgments, immaturity of age and im- 
becility of mind are favored. Dig. 50, 17, 108; 
Broom, Max. 314. 


In omnibus quidem, maxime tamen in jure, 
zquitas spectanda sit. In all things, but es- 
pecially in law, equity is to be regarded. Diz. 
50, 17,90; Story, Bailm. § 257. 


IN PACATO SOLO. 
at peace, 


In a country which is 


IN PACE DE! ET REGIS. In the peace of 
God and the king. Fleta, lib. 1, e. 31, § 6. 
Formal words in old appeals of murder. 


IN PAIS. This phrase, as applied to a legal 
transaction, primarily means that it has tak- 
en place without legal proceedings. Thus a 
widow was said to make a request in pais 
for her dower when she simply applied to the 
heir without issuing a writ. (Co. Litt. 32b.) 
So conveyances are divided into those by mat- 
ter of record and those by matter in pais. 
In some cases, however, “matters in pais” 
are opposed not only to “matters of record,” 
but also to “matters in writing,” 4. €, deeds, 
as where estoppel by deed is distinguished 
form estoppel by matter in pais. (Id. 352a.) 
Swéet. See, also, Pais. 


IN PAPER. A term formerly applied to the 
procecdings in a cause before the record was 
made up. 3 Bl. Comm. 406; 2 Burrows, 1098, 
Probably from the circumstance of the rec- 
ord being always on parchment. The op- 
posite of “on record.” 1 Burrows, 322. 


IN PARI CAUSA. In an equal cause. In 
a cause where the parties on each side have 
equal rights. 


In pari causa possessor potior haberi debet. 
In an equal cause he who has the posses- 
sion should be preferred. Dig. 50, 17, 128, 1. 


IN PARI DELICTO. In equal fault; equal- 
ly culpable or criminal; in a case of equal 
fault or guilt. See Rozell v, Vansyckle, 11 
Wash. 79, 39 Pac. 270; Middlesboro Home 
Telephone Co. v. Louisville & N. R. Co., 284 
S. W. 104, 107, 214 Ky. 822. 


A person who is in pari đelicto with another dif- 
fers from a particeps criminis in this, that the for- 
mer term always includes the latter, but the latter 
does not always include the former. 8 East, 38L 


in pari delicto potior est conditio possidentis, 
[defendentis.] In a case of equal or mutual 
fault [between two parties] the condition of 
the party in possession [or defending] is the 
better one. 2 Burrows, 926. Where each par- 
ty is equally in fault, the law favors him who 
is actually in possession. Broom, Max. 290, 
729. Where the fault is mutual, the law will 
leave the case as it finds it. Story, Ag. § 195; 


IN PARI MATERIA 


. Reaves Lumber Co. v. Cain-Hurley Lumber | 


Co., 279 S. W. 257, 258, 152 Tenn. 339. 


IN PARI MATERIA. Upon the same matter 
or subject. Statutes in pari materia are to be 
construed together. United Society v. Eagle 
Bank, 7 Conn, 457; State v. Gerhardt, 145 
Ind. 439, 44 N. E. 469, 33 L. R. A. 313; Peo- 
ple v. New York Cent. Ry. Co., 25 Barb. (N. 
Y.) 201; Sales v. Barber Asphalt Pay. Co., 
166 Mo. 671, 66 S. W. 979; Paltro v. tna 
Casualty & Surety Co., 204 P. 1044, 1046, 119 
Wash. 101; Old Homestead Bakery v. Marsh, 
242 P. 749, 753, 75 Cal. App. 247; Coates 
vy. Marion County, 189 P. 903, 904, 96 Or. 334; 
People ex rel. Doscher v. Sisson, 118 N. E. 
789, 790, 222 N. Y. 387; McGrath v. Kaelin, 
225 P. 34, 35, 66 Cal. App. 41; Dunlap v. Lit- 
tell, 255 S. W. 280, 282, 200 Ky. 595; People 
v. Wallace, 126 N. E. 175, 176, 291 Ill. 465; 
Quality Clothes Shop v. Keeney, 106 N. E. 541, 
542, 57 Ind. App. 500; State ex rel. Columbia 
Nat. Bank of Kansas City v. Davis, 284 S. 
W. 464, 470, 314 Mo. 373; Jefferson v. Cook, 
155 P. 852, 855, 53 Okl. 272. 


IN PATIENDO. 
allowing. 


In suffering, permitting, or 


IN PECTORE. JUDICIS. In the breast of 
‘the ‘judge. Latch, 180. A phrase applied to 
a judgment. 


IN PEJOREM PARTEM. In the worst part; 
on the worst side. Latch, 159, 160. 


IN PERPETUAM REI MEMORIAM. 
petual memory of a matter; for preserving 
a record of a matter. Applied to depositions 
taken in order to preserve the testimony of 
the deponent. 


In per- 


IN PERPETUITY. Endless duration; for- 
ever. Central R. Co. of New Jersey v. New 
York Telephone Co., 128 A. 160, 161, 101 N. J. 
Law, 353. . 


IN PERPETUUM REI TESTIMONIUM. In 
perpetual testimony of a matter; for the pur- 
pose of declaring and settling a thing forever. 
1 Bl. Comm. 86. 


IN PERSON. A party, plaintiff or defendant, 
who sues out a writ or other process, or ap- 
pears to conduct his case in court himself, 
instead of through a solicitor or counsel, is 
said to act and appear in person, 


IN PERSONAM, IN REM. In the Roman 
law, from which they are taken, the expres- 
sions “in rem” and “in personam” were al- 
ways opposed to one another, an act or pro- 
ceeding in personam being one done or direct- 
ed against or with reference to a specific per- 
son, while an act or proceeding in rem was 
-one done or directed with reference to no spe- 
cific person, and consequently against or with 
reference to all whom it might concern, ‘or 
“all the world.” The phrases were especial- 
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ly applied to actions; an actio in personam 
being the remedy where a claim against a 
specific person arose out of an obligation, 
whether ew contractu or ex maleficio, while 
an actio in rem was one brought for the as- 
sertion of a right of property, easement, sta- 
tus, etc., against one who denied or infringed 
it. See Inst. 4,6, 1; Gaius, 4,1, 1-10; 5 Sav. 
Syst. 13, et seq.; Dig. 2, 4, T, 8; Id. 4, 2,9, 1. 

From this use of the terms, they have come 
to be applied to signify the antithesis of 
“available against a particular person,” and 
“available against the world at large.” Thus, 
jura in personam are rights primarily avail- 
able against specific persons; jura in rem, 
rights only available against the world at 
large. Hook v. Iloffman, 147 P. 722, T27, 16 
Ariz. 540; The Kongsli (D. C.) 252 F. 267, 
269; Austin v. Royal League, 147 N. E. 106, 
109, 316 Ill. 188; Williamson v. Williamson, 
209 S. W. 503, 504, 183 Ky. 485, 3 A. L. R. 
799; Beck v. Natalie Oil Co., 78 So. 430, 143 
La. 153. 

So a judgment or decree is said to be in 
rem when it binds third persons. Such is the 
sentence of a court of admiralty on a ques- 
tion of prize, or a decree of nullity or dis- 
solution of marriage, or a decree of a court 
in a foreign country as to the status of a per- 
son domiciled there. 

Lastly, the terms are sometimes used to 
signify that a judicial proceeding operates 
on a thing or a person. Thus, it is said of 
the court of chancery that it acts in person- 
am, and not im rem, meaning that its de- 
crees operate by compelling defendants to do 
what they are ordered to do, and not by pro- 
ducing the effect directly. Sweet. See Cross 
v. Armstrong, 44 Ohio St. 618, 10 N. E. 160; 
Cunningham y. Shanklin, 60 Cal. 125; Hill 
v. Henry, 66 N. J. Eq. 150, 57 Atl. 555. 


Judgment in Personam 
See that title. 


In personam actio est, qua cum eo agimus. qui 
obligatus est nobis ad faciendum: aliquid vel dan- 
dum. The action in personam is that by 
which we sue him who is under obligation to 


us to do something or giye something. Dig. 
44, 7, 25; Bract. 101b. 
IN PIOS USUS. For pious uses; for reli- 


gious purposes. 2 Bl. Comm. 505. 

IN PLACE. In mining law, rock or mineral- 
ized matter is “in place” when remaining as 
nature placed it, that is, unsevered from the 
eircumjacent rock, or which is fixed solid and 
immovable in the form of a vein or lode, See 
Williams v. Gibson, 84 Ala. 228, 4 South. 350, 
5 Am. St. Rep. 868; Stevens v. Williams, 23 
Fed. Cas. 44; Tabor v. Dexler, 23 Fed. Cas. 
615; Leadville Co. v. Fitzgerald, 15 Fed. Cas. 
99;. Jones v. Prospect Mountain Tunnel Co., 
21 Nev. 339, 31 Pac. 645; Duffield v. San Fran- 
cisco Chemical Co. (C, O. A:):205 F. 480, 483. 
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IN PLENA VITA. In ‘full life. 


Yearb. P. 
18 Hen. VI. 2. l 


IN PLENO COMITATU.: In full county 
court. 3 Bl. Comm. 36. 


IN PLENO LUMINE. In public; in common 
knowledge; in the light of day. 


In penalibus causis benignius interpretandum 
ast. In penal causes or cases, the more fa- 
vorable interpretation should be adopted. 
Dig. 50, 17, (197), 155, 2; Plowd. 86b, 124; 2 
Hale, P. C. 365. 


IN POSSE. In possibility; not in actual ex- 
istence, See In Esse. 


IN POTESTATE PARENTIS. 
of a parent. Inst. 1, 8, pr.; 
Comm. 498. 


In the power 
Id. 1, 9; 2 BL 


IN PRÆMISSORUM FIDEM. In confirma- 
tion or attestation of the premises. A notari- 
al phrase. 


In preparatoriis ad judicium favetur actori. 
2 Inst. 57. In things preceding judgment the 
plaintiff is favored. 


IN PRAESENTI. At the present time. 2 Bl. 
Comm. 166. Used in opposition to in futuro, 
See Van Wyck v: Knevals, 106 U. S. 360, 1 
‘Sup. Ct. 336, 27 L. Ed. 201. 


In presentia majoris potestatis, minor potestas 
cessat. In the presence of the superior pow- 
er, the inferior power ceases. Jcnk. Cent. 
214, c. 58. The less authority is merged in 
the greater. Broom, Max. 111. 


IN PRENDER. L. Fr. In taking. A term 
applied to such incorporeal hereditaments as 
a party entitled to them was to take for him- 
‘self; such as common. 2 Steph. Comm, 23; 
3 Bl. Comm, 15. See In Render. 


in pretio emptionis et venditionis, naturaliter 
licet contrahentibus se circumvenire. In the 
price of buying and selling, it is naturally al- 
lowed to the contracting parties to overreach 
each other. 1 Story, Cont. 606. 


IN PRIMIS. In the first place. 


A phrase 
used in argument. ` 


IN PRINCIPIO. At the beginning. 


IN PROMPTU. In readiness; at hand. Usu- 
ally written impromptu. 


In propria causa nemo judex. No one can be 
judge in his own cause. 12 Code, 13. 


IN PROPRIA PERSONA. 
proper person. 


In one’s own 


It is a rule in pleading that pleas to the jurisdic- 
tion of the court must be plead in propria persona, 
because if pleaded by attorney they admit the ju- 
risdiction, as an attorney is an officer of the court, 


prohibiting is the better. 


IN PROPRIA PERSONA. 


and he is presumed to: plead after having obtained 
leave, which admits the jurisdiction.: Lawes, Pl. 91. 

In some Jurisdictions, however, this rule is no 
longer recognized. 1 C. J. 255. 


in quo quis delinquit, in eo de jure est. punien- 
dus. In whatever thing one offends, in that 
is he rightfully to be punished. Co. Litt. 
2336; Wing. Max. 204, max. 58. The punish- 
ment shall have relation to the nature of 
the offense, 


IN RE. In the affair; in the matter of; con- 
cerning; re. This is the usual method of 
entitling a judicial proceeding in which there 
are not adversary parties, but merely some 
res concerning which judicial action is to be 
taken, such as a bankrupt’s estate, an estate 
in the probate court, a proposed public high- 
way, etc. It is also sometimes used as a des- 
ignation of a proceeding where one party 
makes an application on his own behalf, but 
such proceedings are more usually entitled 
“Ha parte aa 


In re communi melior est conditio prohibentis, 
In common property the condition of the one 
` In other words, 
either co-owner has a right of veto against 
the acts of the other. Gulf Refining Co. of 
Louisiana v. Carroll, 82 So. 277, 279, 145 La: 
299. 


In re communi neminem dominorum jure facere 
quicquam, invito altero, posse. One co-propri- 
etor can exercise no authority over the com- 
mon property against the will of the other, 
Dig. 10, 3, 28. In other words, either co 
owner has a right of veto against the acts 
of the other. Gulf Refining Co. of Louisiana 
v. Carroll, 82 So. 277, 279, 145 La. 299. pot 


In re communi potior est conditio prohibentis: 
In a partnership the condition of one who 
forbids is the more favorable. 


in re dubia, benigniorem interpretationem se- 
qui, non minus justius est quam tutius. , In 3 
doubtful matter, to follow the more liberal 
interpretation is not less the juster than the 
safer course. Dig. 50, 17, 192, 1. 


In re dubia, magis inficiatio quam. affirmatio 
intelligenda. In a doubtful matter, the denial 
or negative is to be understood, [or regard- 
ed,] rather than the affirmative. Godb. 37. 


In re Jupanari, testes lupanares admittentur. 
In a matter concerning a brothel, prostitutes 
are admitted as witnesses, Van Epps v. Van 
Epps, 6 Barb. (N. Y.) 320, 324. 


In re pari potiorem causam esse prohibentis 
constat. In a thing equally shared [by sev- 
eral] it is clear that the party refusing [to 
permit the use of it] has the better cause. 
Dig. 10, 3, 28. A maxim applied to partner- 
ships, where one partner has a right to with- 
hold his assent to the acts" of his copartner, 
3 Kent, Comm. 45. 


. IN REBUS 


In re propria iniquum admodum est alicul Ii- 
centiam tribuere sententiæ. It is extremely 
unjust that any one should be judge in his 
own cause. 


“IN REBUS (Lat,). 
ters. 


In things, cases, or mat- 


tn rebus manifestis, errat qul authoritates le- 
gum allegat; quia perspicue vera non sunt pro- 
banda. In clear cases, he mistakes who cites 
legal authorities; for obvious truths are not 
to be proved. 5 Coke, 67a. Applied to cas- 
es too plain to require the support of au- 
thority; “because,” says the report, “he who 
endeavors to prove them obscures them.” 


in rebus que sunt favorabilia anime, quamvis 
sunt damnosa rebus, fiat aliquando extensio 
statuti. 10 Coke, 101. In things that are fa- 
vorable to the spirit, though injurious to 
things, an extension of a statute should some- 
times be made. 


IN REGARD TO. Concerning; relating to; 
in respect of; with respect to; about! Hart 
v. Hart, 181 Iowa, 527, 164 N. W. 849, 830. 


IN REM. A technical term used to designate 
proceedings or actions instituted against the 
thing, in contradistinction to personal ac- 
tions, which are said to be in personam. See 
In Personam. 


It is true that, in a stFict sense, a proceeding in 
vem is one taken directly against property, and has 
for its object the disposition of property, without 
reference to the title of individual claimants; but, 
in a larger and more general sense, the terms are 
applied to actions between parties, where the di- 
rect object is to reach and dispose of property owned 
by them, or of some interest therein. Such are 
cases commenced by attachment against the prop- 
erty of debtors, or instituted to partition real es- 
tate, foreclose a mortgage, or enforce a lien. So 
far as they affect property in this state, they are 
substantially proceedings in rem in the broader 
sense which we have mentioned. Pennoyer v. Neff, 
95 U. S. 734, 24 L, Ed. 565; Continental Gin Co. v. 
Arnold, 167 P. 613, 617, 66 Okl. 182, L. R. A. 1918, 
611; Grannis v. Ordean, 34 S. Ct. 779, 782, 234 U. S. 
385, 58 L. Ed. 1363, — 

In the strict sense of the term, a proceeding “in 
rem” is one which is taken directly against prop- 
erty or one which is brought to enforce a right in 
the thing itself. Austin v. Royal League, 316 IIL. 
188, 147 N. E. 106, 109. 

A divorce suit is a “suit in rem,” the essential 
characteristic of which is found in the power of the 
state through the decree or judgment of its court 
to dispose of the subject-matter of the suit, the res, 
in accordance with the object of the suit, whether 
that subject-matter be physical property or the sta- 
tus of one or both of the parties litigant, which de- 
eree operates immediately and absolutely upon the 
status ‘of the suitor which is the res in the suit 
without the necessity of execution, attachment, or 
contempt proceedings to enforce it, Lister v. Lister, 
S6 N. J. Eq. 30, 97:A. 170, 173. 

A’ proceeding “ini rem’ 4g ‘in’ effect’ a proceeding 
against the owner,.as well asa -proceeding against 
the goods, for.it ts, his breach of the law which. has 
to be proven to establish the forfeiture, and it;is his 
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property which is sought to be forfeited. 
Westbrook, 148 Ga. 690, 98 S. E. 339, 343. 


Mack v. 


Judgment in Rem 
See that title. 


Quasi in Rem 


A term applied to proceedings which are 
not strictly and purely in rem, but are 
brought against the defendant personally, 
though the real object is to deal with par- 
ticular property or subject property to the 
discharge of claims asserted; for example, 
foreign attachment, or proceedings to fore- 
close a mortgage, remove a cloud from title, 
or effect a partition. See Freeman v. Alder- 
son, 119 U. S. 187, 7 S. Ct. 165, 30 L. Ed. 872; 
Hill v. Henry, 66 N. J. Eq. 150, 57 A. 555. 


In rem actio est per quam rem nostram quz 
ab alio possidetur petimus, et semper adversus 
eum est qui rem possidet. The action in rem 
is that by which we seek our property which 
is possessed by another, and is always against 
him who possesses the property. Dig. 44, 7, 
25; Bract. fol. 102. 


IN RENDER. A thing is said to lie in render 
when it must be rendered or given by the ten- 
ant; as rent. It is said to lie in prender 
when it consists in the right in the lord or 
other person to take something. 

See In Prender. 


in republica maxime conservanda sunt jura 
belli. In a state the laws of war are to be 
especially upheld. 2 Inst. 58, 


IN RERUM NATURA. In the nature of 
things; in the realm of actuality; in exist- 
ence. In a dilatory plea, an allegation that 
the plaintiff is not in rerum natura is equiva- 
lent to averring that the person named ig 
fictitious. 3 Bl Comm. 301. l 

In civil law, this phrase is applied ta 
things. Inst. 2, 20, 7. It is a broader term 
than in rebus humanis: e. g. before quicken- 
ing, an infant is in rerum natura, but not 
in rebus humanis; after quickening, he is 
in rebus humanis as well as in rerum natura. 
Calvinus, Lex. 


In restitutionem, non in penam hæres succedit. 
The heir succeeds to the restitution, not to 
the penalty. An heir may be compelled to 
make restitution of a sum unlawfully appro- 
priated by the ancestor, but is not answer- 
able criminally, as for a penalty. 2 Inst. 198. 


In restitutionibus benignissima interpretatio 
facienda est. Co. Litt. 112. The most benig- 
nant interpretation is to be made in restitu- 
tions. 


Pubs 


In satisfactionibus non permittitur amplius, fierl 
quam semel factum est. In payments, more 
must not be received than has, been. recelved 
once. for all 9 Coke, 53. Pan 
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IN SCRINIO JUDICIS. In the’ writing-case: 
among the judge's papers- 


of the judge; 
“That is a thing that rests in scrinio judicis, 
and does not appear in the body of the de- 
eree.” Hardr. 51. ` 


IN SEPARALI. In several; in severalty. 


Fleta, lib. 2, e. 54, § 20. 


IN SIMILI MATERIA. Dealing with the 
same or a kindred subject-matter. 


IN SIMPLICI PEREGRINATIONE. In sim: 
ple pilgrimage. Bract. fol. 338. A phrase 
in the old law of essoins. See In Generali 


Passagio. 
IN SOLIDO. In the civil law. For the 
whole; as a whole. An obligation in solido 


is one where each of the several obligors is 
liable for the whole; that is, it is joint and 
several, Henderson v. Wadsworth, 115 U. 8. 
264, 6 S. Ct. 140, 29 L. Ed. 377. Possession 
in solidum is exclusive possession. 

When several persons obligate themselves 
to the obligee by the terms “in solido,” or use 
any other expressions which clearly show 
that they intend that each one shall be sep- 
arately bound to perform the whole of the ob- 
ligation, it is called an “obligation im solido” 
on the part of the obligors. Civ. Code La. 
art. 2082. 


IN SOLIDUM. For the whole. Si plures sint 
jidejussores, quotquot erunt numero, singuli 
in solidum tenentur, if there be several sure- 
ties, however numercus they may be, they 
are individually bound for the whole debt. 
Inst. 3, 21, 4. In parte sive in solidum, for a 
part or for the whole. Id. 4, 1, 16. See Id. 
4, 6, 20; Id. 4, 7, 2. 


IN SOLO. In the soil or ground. Jn solo 
alieno, in another’s ground. In solo proprio, 
in one’s own ground. 2 Steph. Comm. 20. 


IN SPECIE. Specific; specifically. Thus, to 
decree performance in specie is to decree spe- 
cific performance. 

In kind; in the same or like form. A 
thing is said to exist in specie when it re 
tains its existence as a distinct individual of 
a particular class. 


IN STATU QUO. In the condition in which 
it was. See Status Quoc. McReynolds v. Har- 
rigfeld, 26 Idaho, 26, 140 P. 1096, 1098; Car- 
penter v. Mason, 181 Wis. 114, 193 N. W. 973, 
974; Rickman v. Houck, 192 Iowa, 340, 184 
N. W. 657, 661; Edwards v. Miller, 102 Okl. 
189, 228 P. 1105, 1107. 


fn stipulationibus cum quzritur quid actum sit 
verba contra stipulatorem interpretanda sunt. 
In the construction of agreements words are 
interpreted against the person using them. 
Thus, the construction of the stipulatio is 
against the stipulator, and the construction 


“IN TERROREM POPULI. 


IN THE FIELD 


of the promissto against the promissor. 
45, 1, 38, 18; Broom, Max. 599. 


Dig. 


in stipulationibus, id tempus spectatur quo con- 
trahimus. In stipulations, the time when we 
contract is regarded. Dig. 50, 17, 144, 1. 


IN STIRPES. In the law of intestate sue- 
cession. According to the roots or stocks; by 
representation; as distinguished from suc- 
eession per capita. See Per Stirpes; Per 
Capita. 


IN SUBSIDIUM. In aid. 


In suo quisque negotio hebetior est quam In 
alieno.. Every one is more dull in his own 
business than in another’s. 


IN TANTUM. In so much; so much; so far; 
so greatly. Reg. Orig. 97, 106. 


IN TERMINIS TERMINANTIBUS. In terms 
of determination; exactly in point. 11 Coke, 
40b. In express or determinate terms. 1 
Leon. 93. 


IN TERROREM. In terror or warning; by 
way of threat. Applied to legacies given up- 
on condition that the recipient shall not dis- 
pute the validity or the dispositions of the 
will; such a condition being usually regarded 
as a mere threat. 


Lat. To the ter- 
ror of the people. A technical phrase neces- 
sary in indictments for riots. 4 Car. & P. 373. 


In testamentis plenius testatoris intentionem 
serutamur. In wills we more especially seek 
out the intention of the testator. 3 Bulst. 
108; Broom, Max. 555. 


In testamentis plenius voluntates testantium 
interpretantur. Dig. 50, 17, 12. In wills 
the intention of testators is more especially 
regarded. “That is to say,” says Mr. Broom, 
(Max., 568,) “a will will receive a more lib- 
eral construction than its strict meaning, if 
alone considered, would permit.” 


In testamentis ratio tacita non debet consid- 
erari, sed verba solum spectari. debent; adeo- 
per divinationem mentis a verbis recedere dur- 
um est. In wills an unexpressed meaning 
ought not to be considered, but the words 
alone ought to be looked to; so hard is it to 
recede from the words by guessing at the 
intention. 


IN TESTIMONIUM. Lat. In witness; in 
evidence whereof. 


IN THE FIELD. Any place, on land or wa- 
ter, apart from permanent eantonments or 
fortifications where military operations are 
being conducted. Ex parte Gerlach (D. C.) 
247 F. 616, 617; Ex parte Jochen (D. C.) 
257 F. 200, 205; Ex parte Mikell (D. ©.) 253 
F. 817, 819; Hines v. Mikell (C. C. A.) 259 F. 


IN THE PEACE OF THE STATE 


28, 30; Ex parte Jochen (D. C.) 257 F. 200, 


208. 


IN THE PEACE OF THE STATE. In defini- 
tion of murder as unlawful and felonious kill- 
ing of human being “in the peace of the state,” 
the quoted phrase means the same as “in the 
king’s peace” under the English common law, 
and negatives the idea that deceased was ac- 
tually engaged in waging war against the 
state. State v. Corneille, 96 So. 813, 817, 
153 La. 929. 


IN TOTIDEM VERBIS. In so many words; 
in precisely the same words; word for word. 


IN TOTO. Iu the whole; wholly; complete- 
ly; as the award is veid in toto, 


in toto et pars continetur. In the whole the 
part also is contained. Dig. 50, 17, 113. 


In traditionibus scriptorum, ‘non quod dictum 
est, sed quod gestum est, inspicitur. . In the de- 
livery of writings, not what is said, but what 
is done, is looked to. 9 Coke, 137a. 


IN TRAJECTU. In the passage over; on the 
voyage over. See Sir. William Scott, 3 C. 
Rob. Adm. 141. 


IN TRANSITU. In transit; on the way or 
passage; while passing from one person or 
place to another. 2 Kent, Comm. 540-552; 
More v. Lott, 13.Nev. 383; Amory Mfg. Co. 
v. Gulf, etc, R. Co., 89 Tex. 419, 87 S. W, 
856, 59 Am. St. Rep. 65. On the voyage. 1 
C. Rob. Adm. 338. 


IN UTROQUE JURE. 
the civil and canon law. 


In both laws; 4 e, 


IN VACUO. Without object; 
comitants or coherence. 


without con- 


IN VADIO. In gage or pledge. 2 BI. Comm. 
157. 


IN VENTRE SA MERE. L. Fr. In his moth- 
er’s womb; spoken of an unborn child. 


{In veram quantitatem fidejussor teneatur, nisl 
pro certa quantitate accessit. Let the surety 
be holden for the true quantity, unless he 
agree for a certain quantity, Bean v. Parker, 
17 Mass. 597. 


in verbis, non verba, sed res et ratio, quærenda 
est. Jenk. Cent. 132. In the construction of 
words, not the mere words, but the thing 
and the meaning, are to be inquired after. 


IN VINCULIS. In chains; in actual custody. 
Gilb. Forum Rom. 97. 

- Applied also, figuratively, to the condition 
of a person who is compelled to submit to 
terms which opptession and his necessities 
impose on ‘him. ' 1 Story, Eq. Jur. $ 802. 


IN: VIRIDI OBSERVANTIA. | Present to the 
minds of men,'and-in full force and: operation, 
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In vocibus videndum non a quo sed ad quid sum- 
atur. In discourses, it is to be considered not 
from what, but to what, it is advanced. Elles- 
mere, Postn. 62. 


IN WITNESS WHEREOF. The initial words 
of the concluding clause in deeds: “In wit- 
ness whereof the said “parties have hereunto 
set their hands,” ete. <A translation of the 
Latin phrase “in cujus rei testimonium.” 

INADEQUATE. 


Insufficient; disproportion- 


. ate; lacking in effectiveness or in conformity 


to a prescribed standard or measure. 


INADEQUATE DAMAGES. See Damages. 


INADEQUATE PRICE. A term applied to 
indicate the want of a sufficient consideration 
for a thing sold, or such a price as would 
ordinarily be entirely incommensurate with 
its intrinsic value. State v. Purcell, 131 Mo. 
312, 33 S. W. 18; Stephens v. Ozbourne, 107 
Tenn. 572, 64 S. W. 903, 89 Am. St. Rep. 957. 


INADEQUATE REMEDY AT LAW. Within 
the meaning of the rule that equity will 
not entertain a suit if there is an adequate 
remedy at law, this does not mean that there 
must be a failure to collect money or dam- 
ages at law, but the remedy is considered 
inadequate if it is, in its mature and char- 
acter, unfitted or not adapted to the end in 


- view, as, for instance, when the relief sought 


is preventive rather than compensatory. 
Cruickshank v. Bidwell, 176 U. S. 78, 20 S. 
Ct. 280, 44 L. Ed. 377; Safe Deposit & Trust 
Co. v. Anniston (C. C.) 96 F. 663; Crawford 
County v. Laub, 110 Icwa, 355, 81 N. W. 590. 


INADMISSIBLE. That which, under the es- 
tablished rules of law, cannot be admitted 
or received; e. g., parol evidence to contra- 
dict a written contract. 


INADVERTENCE. Heedlessness; lack of 
attention; failure of a person to pay careful 
and prudent attention to the progress of a 
negotiation or a proceeding in court by which 
his rights may be affected. Used chiefy in 
statutory enumerations of the grounds on 
which a judgment or decree may be vacated 
or set aside; as, “mistake, inadvertence, sur- 
prise, or excusable neglect.” See Skinner v. 
Terry, 107 N. C. 108, 12 S. E. 118; Davis v. 
Steuben School Tp., 19 Ind. App. 694, 50 N. E. 
1; Taylor v. Pope, 106 N. GC. 267, 11 S. E. 
257, 19 Am. St. Rep. 580; Thompson y. Con- 
nell, 31 Or. 231, 48 P. 467, 65 Am. St. Rep. 
818; Corona Coal Co. vy. Sexton, 21 Ala. App. 
51, 105 So. 716, 717; San Antonio Brewing 
Ass'n v. Wolfshohl (Tex. Civ. App.) 155. S. 
W. 644, 646; Tremont Trust Co. v. Burack, 
235 Mass. 398, 126. N. E. 782, 784; 9 A. L. R. 
1067; Gutierrez v. Romero, 24 Ariz. 382, 210 
P. 470,471; Brown v. Southwestern. Beil: Tel- 
ephone.Co. (Mo. App.) 274.8. .W:,-876, 879; 
Meyerstein: v: Burke, 193 Cal. 105, 222 ;P.-S10:; 
Reeves Ve: Lutz, 179. Mo. App: :61, 162-9.. Wa 
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280, 284; Boise Valley Traction Co. v. Boise 
City, 87 Idaho, 20, 214 P. 1037, 1038. 


INAEDIFICATIO. Lat. In the civil law. 
Building on another’s land with one’s own 
materials, or on one’s own land with another’s 
materials, 


INALIENABLE. Not subject to alienation; 
the characteristic of those things which can- 
not be bought or sold or transferred from 
one person to another, such as rivers and 
public highways, and certain personal rights ; 
€e. g., liberty. 


INAUGURATION. The act of installing or in- 
ducting into office with formal ceremonies, 
as the coronation of a sovereign, the inaug- 
uration of a president or governor, or the 
consecration of a prelate. A word applied by 
the Romans to the ceremony of dedicating a 
temple, or raising a man to the priesthood, 
after the augurs had been consulted. 


INBLAURA. In old records. 
act of ground.. Cowell. 


INBOARD. In maritime law, and particu- 
larly with reference to the stowage of cargo, 
this term is contrasted with “outboard.” It 
does not necessarily mean under deck, but is 
applied to a cargo so piled or stowed that it 
does not project over the “board” (side or 
rail) of the vessel. See Allen v. St. Louis Ins, 
Co., 46 N. Y. Super. Ct. 181. 


INBORH. In Saxon law. A security, 
pledge, or hypotheca, consisting of the chat- 
tels of a person unable to obtain a personal 
“borg,” or surety. 


Profit or prod- 


INBOROW. A forecourt or gate-house. A 
certain barony was inborow and outborow 
between England and Scotland. Cowell. 


INBOUND COMMON. An uninclosed com- 
mon, marked out, however, by boundaries. 


INC. Incorporated. Goldberg, Bowen & Co. 
v. Dimick, 169 Cal. 187, 146 P. 672, 673. 


INCAPACITY. Want of capacity; want of 
power or ability to take or dispose; want of 
legal ability to act. Ellicott v. Ellicott, 90 
Md. 321, 45 A. 183, 48 L. R. A. 58; Drews’ Ap- 
peal, 58 N. H. 320; Appeal of Cleveland, 72 
Conn. 340, 44 A. 476; In re Blinn, 99 Cal. 216, 
33 P. 841; Mulligan v. Bond & Mortgage 
Guarantee Co., 184 N. Y. S. 429, 482, 193 App. 
Div. 741; Lumbermen’s Reciprocal Ass'n vV. 
Coody (Tex. Civ. App.) 278 S. W. 856, 858, 

Inefficiency; incompetency; lack of ade- 
quate power. Travelers’ Ins. Co. v. Richmond 
(Tex. Com. App.) 291 S. W. 1085, 1087. 


Legal incapacity 
This expression implies that the person in view 
has the right vested in him, but is prevented by 
some impediment from exercising it; as in the case 
of minors, femes covert, lunatics, etc. An adminis- 
trator has no right until letters are issued to him. 
. Therefore he cannot benefit (as respects the time 
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before obtaining letters) by a saving clause in a 
statute of Ifmitations in favor of persons under a 
legal incapacity to sue. Gates v. Brattle, 1 Root 
(Conn.) 187. 


- Total incapacity 


In Workmen’s Compensation Acts, such disquall- 
fication from performing the usual tasks of a work- 
man that he cannot procure and retain employment. 
Western Indemnity Co. v. Corder (Tex. Civ. App.) 
249 S. W. 316, 317; Georgia Casualty Co. v. Ginn 
(Tex. Civ. App.) 272 S. W. 601, 603; Moore v. Peet 
Bros. Mfg. Co., 162 P. 295, 296, 99 Kan. 443. Inca- 
pacity for work is total not only so long as the 
injured employee is unable to do any work of any 
character, but also while he remains unable, as a 
result of his injury, either to resume his former 
occupation or to procure remunerative employment 
at a different occupation suitable to his impaired 
Capacity. Such period of total incapacity may be 
follewed by a period of partial incapacity, during 
which the injured employee is able both to procure 
and to perform work at some occupation suitable 
to his then-existing capacity, but less remunerative 
than the work in which he was engaged at the time 
of his injury. That situation constitutes “partial 
incapacity.” Austin Bros. Bridge Co. v. Whitmire, 
121 S. E. 345, 346, 31 Ga. App. 560. Synonymous with 
“total disability.” Consolidation Coal Co. v. Cris- 
Up, 289 5S. W. 270, 273, 217 Ky. 371. See Disability. 


INCARCERATION. Imprisonment; confine- 
ment in a jail or penitentiary. This term is 
seldom used in law, though found occasion- 
ally in statutes. When so used, it appears al- 
ways to mean confinement by competent pub- 
lic authority or under due legal process, 
whereas “imprisonment” may be effected by 
a private person without warrant of law, and 
if unjustifiable is called “false imprison- 


ment.” No occurrence of such a phrase a9 
“false incarceration” has been noted. See 
Imprisonment. 


INCASTELLARE. To make a building serve 
asacastle. Jacob. 


INCAUSTUM, or ENCAUSTUM. 
1, 2, c€. 27, § 5. 


Ink. Fleta, 


Incaute factum pro non facto habetur. A thing 
done unwarily (or unadvisedly) will be tak- 
en as not done. Dig. 28, 4, 1. 


INCENDIARY. A house-burner; one guilty 
of arson; one who maliciously and willfully 
sets another person’s building on fire. 


Incendium ære alieno non exuit debitorem. Cod. 
4,2,11. A fire does not release a debtor from 
his debt. 


INCEPTION. Commencement; opening; ini- 
tiation. The beginning of the operation of a 
contract or will, or of a note, mortgage, lien, 
ete.; the beginning of a cause or suit in court. 
Oriental Hotel Co. v. Griffiths, 88 Tex. 574, 
33 5. W. 652, 30 L. R. A. 765, 53 Am. St. Rep. 
790; Sullivan v. Coal Co., 94 Tex. 541, 63 8S. 
W. 307; Marvin v. McCullum, 20 Johns. (N. 
Y.) 288; State v. Bollero, 112 La. 850, 36 So. 
54. 


INCEPTION 


Incerta pro nullis habentur. Uncertain things 
are held for nothing. Dav. Ir. K. B. 33. 


Incerta quantitas vitiat actum. 1 Rolle R. 465. 
An uncertain quantity vitiates the act. 


INCERTAE PERSONAE. Uncertain persons, 
as posthumous heirs, a corporation, the poor, 
a juristic person, or persons who cannot be 
ascertained until after the execution of a 
will. Sohm. Inst. Rom, L. 104, 458. 


INCEST. The crime of sexual intercourse or 
cohabitation between a man and woman who 
are related to each other within the degrees 
wherein marriage is prohibited by law. Peo- 
ple v. Stratton, 141 Cal. 604, 75 P. 166; State 
v. Herges, 55 Minn. 464, 57 N. W. 205; Dinkey 
v. Com., 17 P. 129, 55 Am. Dec. 542; Taylor 
v. State, 110 Ga. 150, 35 S. E. 161; State v. 
Sauls, 190 N. C. 810, 180 S. E. 848, 849; Signs 
v. State, 35 OkL Cr. 340, 250 P. 938, 940. 


INCESTUOSI. Those offspring incestucusly 
begotten. Mack. Rom, L. § 148. 


INCESTUOUS ADULTERY. The elements of 
this offense are that defendant, being married 
to one person, has had sexual intercourse with 
another related to the defendant within the 
prohibited degrees. Cook v..State, 11 Ga. 53, 
56 Am. Dec. 410. 


INCESTUOQUS BASTARDS. Incestuous bas- 
tards are those who are produced by the il- 
legal connection of two persous who are rela- 
tions within the degrees prohibited by law. 
Civ. Code La. art. 183. 


INCH. A measure of length, containing one- 
twelfth part of a foot; originally supposed 
equal to three barleycorns. 


—Inch of candle. A mode of sale at one time 
in use among merchants. A notice is first giv- 
en upon the exchange, or other public place, 
as to the time of sale. The goods to be sold 
are divided into lots, printed papers of which, 
and the conditions of sale, are published. 
When the sale takes place, a small piece of 
candle, about an inch long is kept burning, and 
the last bidder,. when the candle goes out, is 
entitled to the lot or parcel for which he bids. 
Wharton. 


—IiInch of water. The unit for the measure- 
ment of a volume of water or of hydraulic 
power, being the quantity of water which, un- 
der a given constant head or pressure, will 
escape through an orifice one inch square (or 
a circular orifice having a diameter of one 
inch) in a vertical plane. Jackson Milling 
Co. v. Chandos, 82 Wis. 487, 52 N. W. 759. 


—Miner’s inch. The quantity of water which 
will escape from a ditch-or reservoir through 
an orifice in its siđe one inch square, the cen- 
ter`of- the orifice being ‘six: inches below the 
constant: ‘level of thé Water, equivalent to 
about: 1:6-cubié feet oftwater per ‘minute. De- 
fined by statute in Colorado as “an inch- 
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square orifice under a five-inch pressure, a 
five-inch pressure being from the top of the 
orifice of the box put into the banks of the 
ditch to the surface of water.” Mills’ Ann. 
St. Colo. § 4643 (Comp. Laws 1921, § 4111). 
See Longmire v. Smith, 26 Wash. 439, 67 P. 
246, 58 L. R. A. 308. The standard miner’s 
inch of water, as fixed by St. Cal. 1901, p. 660, 
is the equivalent of 1% cubic feet of water per 
minute measured through any aperture or 
orifice, making it equivalent to one-fortieth of 
a second foot. Lillis v. Silver Creek & Pan- 
oche Land & Water Co., 32 Cal. App. 668, 163 
P. 1046, 1048. 


INCHARTARE. To give, or grant, and assure 
aħything by a written instrument. 


INCHOATE. Imperfect; unfinished; begun, 
but not completed ; as a contract not executed 
by all the parties. Good v. Crist, 23 Ohio App. 
484, 156 N. E. 146, 148; Wainscott v. Haley, 
185 Mo. App. 45, 171 S. W. 988, 984; Sterling 
v. Parker-Washington Co., 185 Mo. App. 192, 
170 S. W. 1156, 1159; Long v. Long, 99 Ohio 
St. 330, 124 N. E. 161, 162, 5 A. L. R. 1343; 
Bucci v. Popovich, 93 N. J. Eq. 121, 115 A. 95, 
98. 


INCHOATE DOWER. .A wife’s interest in 
the lands of her husband during his life, 
which may become a right of dower upon his 
death. Guerin v. Moore, 25 Minn. 465; Ding- 
man v. Dingman, 39 Ohio St. 178; Smith v. 
Shaw, 150 Mass. 297, 22 N. E, 924. 


INCHOATE INSTRUMENT. Instruments 
which the law requires to be registered or re- 
corded are'said to be “inchoate”. prior to reg- 
istration, in that they are then good only be- 
tween the parties and privies and as to per- 
sons having notice. Wilkins v. McCorkle, 112 
Tenn. 688, 80 S. W. 834. 


INCHOATE INTEREST. An interest in real 
estate which is not a present interest, but 
which may ripen into a vested estate, if not 
barred, extinguished, or divested. Rupe'v. 
Hadley, 118 Ind. 416, 16 N. ©. 391; Bever v. 
North, 107 Ind. 547, 8 N. E. 576; Warford v. 
Noble (C. C.) 2 Fed. 204. f 


INCIDENT. This word, used as a noun, de- 
notes anything which inseparably belongs to, 
or is connected with, or inherent in, another 
thing, called the “principal.” In this sense, 
a court-baron is incident to a manor. Also, 
less strictly, it denotes anything which is ust- 
ally connected with another, or connected for 
some purposes, though not inseparably. Thus, 
the right of alienation is incident to an estate 
in fee-simple, though separable in equity. See 
Cromwell. v. Phipps (Sur.) 1 N. Y. S. 278; 

Mount Carmel Fruit Co. v. Webster, 140 Cal. 
183, 73 P..826. 


INCIDENTAL. Depéiiditg’ upon “OF apper- 
taining to something ,else-as primary ; some- 
thing necessary, appertaining to, or-depending 
upon another which is termed. the principal} 
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something incidental to the main purpose. 
The Robin Goodfellow (D. C.) 20 F.(2d) 924, 
925. i . . 


The term “incidental powers,” within the rule that 
a corporation possesses only those powers which ite 
charter confers upon it, either expressly or as in- 
cidental to its existence, means such powers as are 
directly and immediately appropriate to the exe- 
cution of the powers expressly granted and exist 
only to enable the corporation to carry out the pur- 
pose of its creation. State ex inf. Harvey v. Mis- 
souri Athletic Club, 170 S. W. 904, 909, 261 Mo. 576, 
L. R. A. 1915C, 876, Ann, Cas.. 1916D, 931; State ex 
rel. Barrett v. First Nat. Bank, 249 S. W. 619, 622, 
297 Mo. 397, 30 A. L. R. 918. 


INCIDERE. Lat. In the civil and old Eng- 
lish law. To fall into. Calvin. 

To fall out; to happen; to come to pass. 
Calvin. 

To fall upon or under; to become subject 
or liable to. Incidere in legem, to incur the 
penalty of a law. Brissonius. 


INCILE. Lat. In the civil law. A trench. 
A place sunk by the side of a stream, so 
called because it is cut (incidatur) into or 
through the stone or earth. Dig. 43, 21, 1, 
5. The term seems to have included ditches 
(fosse) and wells, (putet.) 


INCINERATION. Burning to ashes; de- 
struction of a substance by fire, as, the corpse 
of a murdered person. 


INCIPITUR. Lat. It is begun; it begins. 
In old practice, when the pleadings in an 
action at law, instead of being recited at 
large on the issue-roll, were set out merely 
by their commencements, this was described 
as entering the incipitur; i. e., the beginning. 


INCISED WOUND. In medical jurispru- 
dence. A cut or incision on a human body; a 
wound made by a cutting instrument, such as 
a razor. Burrill, Circ. Ev. 693; Whart. & S. 
Med. Jur. § 808. 


INCITE. To arouse; stir up; instigate; 
set in motion; as, to “incite” a riot. Also, 
generally, in criminal law to instigate, per- 
suade, or move another to commit a crime; 
in this sense nearly synonymous with “abet.” 
See Long v. State, 28 Neb. 33, 36 N. W. 310. 
United States v. Ault (D. C.) 263 F. 800, 810; 
United States v. Strong (D. C.) 263 F. 789, 796; 
State v. Diamond, 27 N. M. 477, 202 P. 988, 
991, 20 A. L. R. 1527; Piluso v. Spencer, 36 
Cal. App. 416, 172 P. 412, 414, 


INCIVILE, Lat. Irregular; improper; out 
of the due course of law. 


Incivile est, nisi tcta lege perspecta, una aliqua 
particula ejus proposita, judicare, vel respon- 
dere. It is improper, without looking at the 
whole of a law, to give judgment or advice, 
upon a view of any one clause of it. Dig. 1, 3, 
24, 


INCLUDE 
Incivite. est, nisi tota sententia Inspecta, de ali- 
qua parte judicare. It is irregular, or legally 
improper, to pass an opinion upon any part 


of a sentence, without examining the whole. 
Hob. 171a. 


INCIVISM. Unfriendliness to the state or 
government of which one is a citizen. 


INCLAUSA. In old records. A home close 
or inclosure near the house. Paroch. Antiq. 
31; Cowell. 


INCLOSE. To shut up. “To inclose a jury,” 
in Scotch practice, is to shut them up in a 
room by themselves. Bell. See Union Pac. 
Ry. Co. v. Harris, 28 Kan, 210; Campbell v. 
Gilbert, 57 Ala. 569. 

To surround or envelop. Epstein v. Dry- 
foos (D. C.) 229 F. 756, 758; Ex parte Wis- 
ner, 32 Cal. App. 637, 163 P. 868, 869. 


INCLOSED LANDS. Lands which are ac- 
tually inclosed and surrounded with fences. 
Tapsell v. Crosskey, 7 Mees. & W. 446; Kim- 
ball v. Carter, 95 Va. 77, 27 S. E. 823, 38 
L. R. A. 570; Daniels v. State, 91 Ga. 1, 16 
S. E. 97. See Haynie v. State (Tex. Cr. App.) 
75 S. W. 25. 


INCLOSURE. In English law. Inclosure is 
the act of freeing land from rights of com- 
mon, commonable rights, and generally all 
rights which obstruct cultivation and the 
productive employment of labor on the soil. 

Land surrounded by some visible obstruc- 
tion. Whittet v. Bertsch, 39 R. I. 31, 97 AL 
18, 19, L. R. A. 1916E, 710. 

Also, an artificial fence around one’s es- 
tate. Porter v. Aldrich, 39 Vt. 330; Taylor V. 
Welbey, 36 Wis. 44; Golconda Cattle Co. v. 
U. S. (C. C. A.) 201 F. 281, 284. See Close. 


INCLOSURE ACTS. English statutes regu- 
lating the subject of inclosure. The most 
notable was that of 1801. 


INCLOSURE COMMISSION ACT, 1845. The 
statute 8 and 9 Vict. c. 118, establishing a 
board of commissioners for England and 
Wales and empowering them, on the applica- 
tion of persons interested to the amount of 
one-third of the value of the land, and pro- 
vided the consent of persons interested to the 
amount of two-thirds of the land and of the 
lord of the manor (in case the land be waste 
of a manor) be ultimately obtained, to in- 
quire into the case and-to report to parlia- 
ment as to the expediency of making the in- 
closure. 1 Steph. Com. 655. 


INCLUDE. (Lat. in claudere, to shut in, 
keep within). To confine within, attain, shut 
up, contain, inclose, comprise, comprehend, 
embrace, involve. Including may, according 
to context, express an enlargement and have 
the meaning of and or in addition to, or 
merely specify a particular thing already in- 
cluded within general words theretoiore used. 
Miller v. Johnston, 173 N. C. 62, 9L S. E. 593, 


INCLUDE 


597; Blanck v. Pioneer Mining Oo., 98 Wash. 
26, 159 P. 1077, 1079; Baker v. Soltau, 94 
N. J. Eq. 544, 118 A. 682, 683; Jacksonville 
Terminal Co. v. Blanshard, 77 Fla. 855, 82 So. 
300, 301; Wyatt v. City of Louisville, 206 Ky. 
432, 267 X. W. 146, 147; Kennedy v. Indus- 
trial Accident Commission of California, 50 
Cal. App. 184, 195 P. 267, 271; Achelis v. Mus- 
grove, 212 Ala. 47, 101 So. 670, 672; Cunning- 
ham v. Sizer Steel Corporation (D. C.) 1 F. 
(2d) 337, 338; Decorated Metal Mfg. Co, v. 
U. S., 12 Ct. Cust. App. 140; In re Sheppard's 
Estate, 189 App. Diy. 370, 179 N. Y. S. 409, 
412; Rose v. State, 122 Ark. 509, 184 S. W. 60, 
61. 


Inclusio unius est exclusio alterius. The inclu- 
sion of-one is the exclusion of another. The 
certain designation of one person is an abso- 
lute exclusion of all others. 11 Coke, 589b. 


INCLUSIVE. Embraced; comprehended ; 
comprehending the stated limits or extremes. 
Opposed to “exclusive.” 


INCLUSIVE SURVEY. In land law, one 
which includes within its boundaries prior 
claims excepted from the computation of the 
area within such boundaries and excepted in 


the grant... Stockton v. Morris, 39 W. Va. 
432, 19 S. E. 531. 
INCOLA. Lat. In the civil law. An inhab- 


itaut; a dweller or resident. Properly, one 
who has transferred his domicile to any 
country. 


Incolas domicilium facit. Residence creates 
domicile. Arnold v. United Ins. Co., 1 Johns. 
Cas. (N. Y.) 363, 366. 


INCOME. The return in money from one’s 
business, labor, or capital invested; gains, 
profit, or private revenue. Braun’s Appeal, 
105 Pa. 415;° People v. Davenport, 30 Hun 
(N. X.) 177; In re Slocum, 169 N. Y. 153, 62 
N. E. 180; Waring v. Savannah, 60 Ga. 99. 


“Income” ig the gain which proceeds from labor, 
business, or property; commercial revenue, or re- 
ceipts of any kind, including wages or salaries, the 
proceeds of agriculture or commerce, the rent of 
houses, or the return on investments; or the 
amount of money coming to a person or corpora- 
tion within a specified time, whether as payment for 
seryices, interest, or profit from investment, its 
usual synonyms being “gain,” ‘profit,’ “revenue.” 
Trefry v. Putnam, 116 N. E. 904, 907, 227 Mass. 
522, L. R. A. 1917F, 806. Something derived from 
property, labor, skill, ingenuity, or sound judg- 
ment, or from two or more in combination, or from 
some other productive source. Stony Brook R. Cor- 
poration v. Boston & M. R. R., 260 Mass. 379, 157 N. 
E. 607, 610, 53 A. L. R. 700, An increase of wealth, 
out of which money may be taken to satisfy the im- 
position laid thereon. Brown v. Long, 242 Mass. 242, 
136 N. E. 188, 189. 

“Income” is the gain derived from capital, from 
labor, or from both combined; something of ex- 
changeable value, proceeding from the property, sev- 
ered from- the capital, however invested or em- 
ployed,and received or drawn by the recipient for 
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his separate use, benefit, and disposal. Eisner v. 
Macomber, 40 S. Ct. 189, 252 U. S. 189, 64 L. Ed. 521, 
9 A. L. R. 1570; Goodrich v. Edwards, 41 8. Ct. 390, 
255 U. S. 527,65 L Ed. 758; Noel v. Parrott (C. C. 
Ap 15 F. (24) 669, 672.. Money or that which is con- 
vertible into money. State v. Wisconsin Tax Com- 
mission, 187 Wis. 539, 204 N. W. 481, 482. 

“Income” means that which comes in or is re- 
ceived from any business or investment of capital, 
without reference to the outgoing expenditures ; 
while “profits” generally means the gain which is 
made upon any business or investment when both 
receipts and payments are taken into account. 
“Income,” when applied to the affairs of individuals, 
expresses the same idea that “revenue” does when 
applied to the affairs of a state or nation. People 
v. Niagara County, 4 Hill (N. Y.) 20; Bates v. Por- 
ter, 74 Cal. 224, 15 P. 732. 

“Income” is used in common parlance and in law 
in contradistinction to “capital.” 31 C. J. 397. In- 
come, when not derived from personal exertion, is 
something produced by capital without impairing 
such capital, the property being lėft intact, and 
nothing can be called income which takes away from 
the property itself. Sargent Land Co. v. Von Baum- 
bach (D. C.) 207 F. 423, 480. Income is something 
which has grown out of or issued from capital, 
leaving the capital unimpaired and intact. Gavit 
v. Irwin (D. C.) 275 F. 648, 645. 


INCOME TAX. A tax on the yearly profits 
arising from property, professions, trades, 
and offices. 2 Steph. Comm. 573. Levi v. 
Louisville, 97 Ky. 394, 30 8. W. 973, 28 L. R. 
A. 480; Parker v. Insurance Co., 42 La. Ann. 
428, 7 So. 599. An ineome tax is not levied 
upon property, funds, or profits, but upon the 
right of an individual or corporation to re- 
ceive income or profits. Paine v. City of 
Oshkosh, 190 Wis. 69, 208 N. W. 790, 791. 
Under various constitutional and statutory 
provisions, a tax on incomes is sometimes 
said to be an excise tax and not a tax on 
property, Hattiesburg Grocery Co. y. Robert- 
son, 126 Miss. 34, 88 So. 4, 5, 25 A. L. R. 748, 
nor ou business, but a tax on the proceeds 
arising therefrom, Young v. Illinois Athletic 
Club, 310 Ill. 75, 141 N. E. 369, 371, 30 A. 
L. R. 985. But in other cases an income tax 
is said to be a property and not a personal 
or excise tax; In re Ponzi (D. C.) 6 F.(2d} 
324, 326; Commonwealth v. P. Horillard Co., 
129 Va. 74, 105 S. E.-683, 684; Kennedy v. 
Commissioner of Corporations & Taxation, 
256 Mass. 426, 152 N. E. 747, 748 (but see 
In re Opinion of the Justices, 77 N. H. 611, 
93 A. 311, 313). An “excise tax” is an. in- 
direct charge for the privilege of following 
an occupation or trade, or carrying on a 
business; while an “income tax” is a direct 
tax imposed upon income, and is as directly 
imposed as is a tax ou land. United States 
v. Philadelphia, B. & W. R. Co. (D. ©.) 262 
F. 188, 190. ; 


Incommedum non solvit argumentum. An in- 
convenience does not destroy an argument. 


INCOMMUNICATION. In Spanish law. 
The condition of a: prisoner who’ is not per- 
mitted to see or to speak with any person 
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visiting him during his ‘confinement. A per- 
son accused cannot be'subjected to this treat- 
ment unless it be expressly ordered by’ the 
judge, for some. grave offense, and it. cannot 
be continued for a longer period than, is, ab- 

solutely necessary. This precaution is re- 
sorted. to for the purpose: of preventing the 
aceused from knowing beforehand the testi- 
mony. of the witnesses, or from attempting 
to corrupt them and concert such measures 
as will efface the traces of his guilt. As 
` goon, therefore, as the danger of his doing 
so has ceased, the- interdiction ceases like- 
wise. Escriche. 


INCOMMUTABLE. Not capable of. or enti- 
tled to be commuted. See Commutation. — 


INCOMPATIBILITY. Incapability of exist- 
ing or being exercised together. 

Thus the relations of landlord and of ten- 
ant cannot exist In one man at the same 
time in reference to the same land. Two 
offices may be incompatible either from their 
nature or by statutory provisions, See U. 8. 
Const. art. 1, § 6, cl. 2; Com. v. Sheriff & 
Keeper of Jail, 4 S. & R. (Pa.) 277; People 
vV. Green, 46 How. Pr. (N. Y.) 170; State v. 
Buttz, 9 8. C. 179. 

Incompatibility is ordinarily not a ground 
for divorce; Trowbridge v. Carlin, 12 La. 
Ann. 882; Pinkney y. Pinkney, 4 G. Greene 
(Ia.) 824; though in some states it- is. See 
Divorce, 


INCOMPATIBLE. Two or more relations, 
offices, functions, or rights which cannot 
naturally, or may not legally, exist in or be 
exercised by the same person at the same 
time, are said to be incompatible.. Thus, the 
relations of lessor and lessee of the same 
land, in one person at the same time, are 
incompatible. So of trustee and beneficiary 
‘of the same property. See People v. Green, 
46 How. Prac. (N. Y.) 170; Com. v: Sheriff, 
‘4 Serg. & R. (Pa.) 276; Regents of University 
of Maryland v. Williams, 9 Gill & J. (Md.) 
422, 31 Am. Dec. 72; Commonwealth v. 
Staunton Mut. Telephone Co., 134 Va. 291, 
114 S. E. 600, 603. 


Public offices are "incompatible when their func- 
tions are inconsistent, their performance resulting 
in antagonism and a conflict of duty, so that the 
incumbent of one cannot discharge with fidelity 
and propriety the duties of both. State v. Sword, 
196 N. W. 467, 157 Minn. 263; Haymaker v. State, 
163 P. 248, 249, 22 N. M. 400, L. R. A. 1917D, 210; Her- 
mann v. Lampe, 175 Ky. 109, 14 S. W. 122, 126. It 
is dificult to defne with precision this incompati- 


bility. The question must be determined upon the 
facts of each case. Dyche v. Davis, 92 Kan, 971, 
142 P, 264, 266. 


Public offices are “incompatible” when the In- 
cumbent of one has power of removal over the oth- 
er, or when one has power of supervision over the 
other, or when the nature and duties of the two 
render it improper, from consideration of public 
policy, for one person to retain both. State v. Witt- 
mer, 50 Mont. 22, 144 P. 648, 649. 
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INCOMPETENCY. “Lack. of - ability, legal 
qualification, or fitness to discharge the re- 
quired duty. In re Leonard’s Estate, 95 
Mich. 295, 54 N. W. 1082; In re Cohn, 78 N. 
Y. 252; Stephenson v. Stephenson, 49 N. C. 
473; Nehrling v. State, 112 Wis. 637, 88 N. 
W. 610; United States v. Nez Perce County, 
Idaho (D. C.) 267 F. 495, 497; Cafferty v. 
Southern Tier Pub. Co., 226 N. Y. 87, 123 
N. E. 76, 77; James v. Winifred Coal Co., 
184 Iowa, 619, 169 N. W. 121, 123; Charley 
v. Norvel, 97 Okl. 114, 221 P. 255, 257. 

AS applied to evidence, the word “incom- 
petent” means not proper to be received; in- 
admissible, as distinguished from that which 
the court should admit for the consideration 
of the jury, though they may not find it wor- 
thy of credence. 

In New York, the word “incompetency” is 
used to designate’ the condition or legal status 
of a person who is unable or unfitted to man- 
age his own affairs by reason of insanity, im- 
becility, or feeble-mindedness, and for whom, 
therefore, a committee may be appointed; 
and such a person is designated an “incom- 
petent.” See Code Civ. Proc. N. Y. § 2820 
et seq. (Civil Practice Act, § 1356); In re 
Curtiss, 184 App. Div. 547, 119 N. Y. Supp. 
556; In re Fox, 138 App. Div. 48, 122 N, Y. 
Supp. 889. 

In French Law 


Inability or insufficiency of a judge to try 
a cause brought before him, proceeding from 
lack of jurisdiction. 


INCONCLUSIVE. That which may be dis- 
proved or rebutted; not shutting out further 
proof or consideration. Applied to evidence 
and presumptions. 


INCONSISTENT. Mutually repugnant or 
contradictory; contrary, the one to the other, 
so that both cannot stand, but the acceptance 
or establishment of the one implies the ab- 
rogation or abandonment of the other; as, 
in speaking of “inconsistent defenses,” or the 
repeal by a Statute of “all laws inconsistent 
herewith.” See In re Hickory Tree Road, 
43 Pa. 142; Irwin v. Holbrook, 32 Wash. 349, 
73 P. 361; Swan v. U. S., 3 Wyo. 151, 9 
P. 931; Borough of Oakland v. Board of 
Conservation and Development, 98 N. J. Law, 
98, 118 A. 787, 788; Comménwealth’ v. 
Staunton Mut. Telephone Co., 134 Va. 291, 
114 8. E. 600, 603; Van Horn v. City of 
Des Moines, 195 Iowa, 840, 191 N. W. 144, 
150;' Friedman v. Rodstein (Sup.) 176 N. 
Y. S. 554; Jaloff v. United Auto Indemnity 
Exchange, 120 Or. 381, 250 P. 717, 719; 
Anderson v. Southern Surety Co., 107 Kan. 
375, 191 P. 583, 21 A. L. R. 761; Susznik v. 
Alger Logging Co., 76 Or. 189, 147 P. 922, 
924, Ann, Cas, 1917C, 700. 


INCONSULTO. Lat, In the civil law. Un- 
advisedly; unintentionally. Dig. 28, 4, 1. 


INCONTINENCE. Want of chastity; in- 
dulgence in unlawful carnal connection. Lu- 


INCONVENIENCE 


eas v. Nichols, 52 N. C. 35; State v. Hewlin, 
128 N. C. 571, 37 S. E. 952. 


INCONVENIENCE. In the rule that stat- 
utes should be so construed as to avoid “in- 
convenience,” this means, as applied to the 
publie, the sacrifice or jeoparding of impor- 
tant public interests or hampering the legiti- 
mate activities of government or the trans- 
action of public business, and, as applied to 
individuals, serious hardship or ‘injustice. 
See Black, Interp. Laws, 102; Betts v. U. 
S., 182 F. 237, 65 C. C. A. 452, 


INCOPOLITUS. A proctor or vicar. 


incorporalia hello non adquiruntur. 
poreal things are not acquired by 
Maule & S. 104. 


INCORPORAMUS. We ingorporate. 
the words by which a corporation 
created in England. 1 Bl. Comm. 
Steph. Comm. 173. 


One of 
may be 
473; 3 


INCORPORATE. ‘To create a corporation; 
to confer a corporate franchise upon deter- 
minate persons. 

To declare that another document shall 
be taken as part of the document in which the 
declaration is made as much as if it were set 
out at length therein. Railroad Co. v. Cupp, 
8 Ind. App. 388, 35 N. E. 703. 


INCORPORATED LAW SOCIETY. A society 
of attorneys and solicitors whose function it 
is to carry out the acts of parliament and 
orders of court with reference to articled 
clerks; to keep an alphabetical roll of 
solicitors; to issue certificates to persons 
duly admitted and enrolled, and to exercise 
a general control over the conduct of solici- 
tors in practice, and to bring cases of mis- 
conduct before the judges. 3 Steph. Com, 
217. 


INCORPORATION. The act or process of 
forming or creating a corporation; the forma- 
tion of a legal or political body, with the qual- 
ity of perpetual existence and succession, un- 
less limited by the act of incorporation. 

The method of making one document of 
any kind become a part of another separate 
document by referring to the former in the 
latter, and declaring that the former shall be 
taken and considered as a part of the latter 
the same as if it were fully set out therein. 
This is more fully described as “incorpora- 
tion by reference.” If the one document is 
copied at length in the other, it is called 
“actual incorporation.” 

In the civil law. The union of one domain 
to another. 


INCORPOREAL. Without body; not of mä- 
terial nature; the opposite of. “corporeal,” 
(q. v.): . , 


INCORPOREAL CHATTELS. -A class. of :in- 
corporeal rights growing out of or incident to 
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things personal; such as patent-rights and 
copyrights. 2 Steph. Comm. 72. See Boreel 
v. New York, 2 Sandf. (N. Y.) 559. 


INCORPOREAL HEREDITAMENTS. See 
Hereditaments. 
INCORPOREAL PROPERTY. In the civil 


law. That which consists in legal right mere- 
ly. The same as choses in action at common 
law. 


INCORPOREAL THINGS. In the civil law. 
Things which can neither be seen nor touched, 
such as consist in rights only, such as the 
mind alone can perceive. Inst. 2, 2; Civ. 
Code La. art. 460; Sullivan v. Richardson, 
33 Fla. 1, 14 So. 692. 


INCORRIGIBLE. Incapable of being correct- 
ed, amended, or improved; with respect to 
juvenile offenders, unmanageable by parents 
or guardians. People v. Purcell, 70 Colo. 399, 
201 P. 881; In re Hook, 95 Vt. 497, 115 A. 
730, 733, 19 A. L. R. 610; Ex parte Roach, 87 
Tex. Cr. 370, 221 S. W. 975, 976. 


INCORRIGIBLE ROGUE. A species of rogue 
or offender, described in the statutes 5 Geo. 
IV. c. 83, and 1 & 2 Vict. c. 38 4 Steph. 
Comm. 309. 


INCGRRUPTIBLE. That which cannot be 
affected by immoral or debasing influences, 
such as bribery or the hope of gain or ad- 
vancement. 


INCREASE. The produce of land; also, 
the offspring of animals. Sorrells v. Sigel- 
Campion Live Stock Commission Co., 27 Colo. 
App. 154, 148 P. 279, 280; Stockyards Loan 
Co. y. Nichols (C. 0. A.) 243 F., 511, 513, 1 A, 
L. R. 547. 


INCREASE, AFFIDAVIT OF. Affidavit of 
payment of increased costs, produced on taxa- 
tion. ` 


INCREASE, COSTS OF. In English law, It 
was formerly a: practice with the jury to 
award to the successful party in an action the 
nominal sum of 40s. only for his costs; and 
the court assessed by their own officer the 
actual amount of the successful party’s costs; 
and the amount so assessed, over and above 
the nominal sum awarded by the jury, was 
thence called “costs of increase.” Lush, Com. 
Law Pr. 775. The practice has now wholly 
ceased. Rapal. & Law. 


INCREMENTUM. Lat. Increase or improve- 
ment, opposed to decrementum or abatement. 


INCRIMINATE. To charge with crime: to 
expose to an accusation or charge of crime; 
to inyolve oneself ‘or another in a criminal 
prosecution | or the danger thereof: ‘as, in the 
rule that a ‘witness is not bound to give tes- 
timony which wouid tend to incriminate him. 


Bu.Law Dict, (3p Ep;) . 
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INCRIMINATING ADMISSION. An ac 
knowledgment of facts tending to establish 
guilt. People v. Sovetsky, 323 Ill. 183, 153 
N. E. 615, 616. . 


INCRIMINATING CIRCUMSTANCE. A fact 
or circumstance, collateral to the fact of the 
commission of a crime, which tends to show 
either that such a crime has been committed 


or that some particular person committed it.‘ 


Davis v. State, 51 Neb. 301, 70 N. W. 984. 


INCRIMINATORY STATEMENT. A state- 
ment which tends to establish guilt of the ac- 
cused or from which, with other facts, his 
guilt may be inferred, or which tends to dis- 
prove some defense. Shellman v. State, 157 
Ga. 788, 122 S. E. 205, 207. 


INCROACHMENT. An unlawful gaining up 
on the right or possession of another. See 
Encroachment. 


INCULPATE. To impute blame or guilt; to 
‘accuse; to involve in guilt or crime. 


INCULPATORY. In the law of evidence. 
Going or tending to establish guilt; intend- 
ed to establish guilt; criminative. Burrill, 
Circ. Ev. 251, 252. - 


INCUMBENT. A person who is in present 
possession of an office; one who is legally 
authorized to discharge the duties of an of- 
fice. State v. McCollister, 11 Ohio, 50; State 
v. Blakemore, 104 Mo. 340, 15 S. W. 960. 

In ecclesiastical law, the term signifies a 
elergyman who is in possession of a bene- 
fice. 


INCUMBER. To incumber land is to make it 
subject to a charge or liability; e. g., by 
mortgaging it. Incumbrances include not 
only mortgages and other voluntary charges, 
but also liens, Lites pendentes, registered 
judgments, and writs of execution, ete. 
Sweet. See Newhall v. Insurance Co., 52 Me. 
181, 


INCUMBRANCE. Any right to, or interest 
in, land which may subsist in another to the 
diminution of its value, but consistent with 
the passing of the fee. Fitch v. Seymour, 9 
Mete. (Mass.) 467; Huyck v. Andrews, 113 N. 
Y. 81, 20 N. E. 581, 3 L. R. A. 789, 10 Am. 
St. Rep. 432; Alling v. Burlock, 46 Conn. 510; 
Demars v. Koehler, 62 N. J. Law, 203, 41 A. 
720, 72 Am. St. Rep. 642; Lafferty v. Milli- 
gan, 165 Pa. 534, 30 A. 1030; Stambaugh v. 
Smith, 23 Ohio St. 591; Shunk v. Fuller, 118 
Kan. 682, 236 P. 449, 451; Ritter v. Hill, 282 
Pa. 115, 127 A. 455, 456; Westerlund v. Black 
Bear Mining Co. (C. C. A.) 203 F. 599, 604; 
State v. Anderian, 159 Minn. 245, 199 N. W. 
6, 7; First Unitarian Society of Iowa City 
y. Citizens’ Savings & Trust Co., Iowa City, 
162 Iowa, 389, 142 N. W. 87, 88. 

A claim, lien, charge, or liability attached 
to and binding real property. Harrison v. 
Railroad Co., 91 Iowa, 114, 58 N. W. 1081; 


INCURABLE DISEASE 


Johnson v. Bridge, 60 Cal. App. 629, 213 P. 
512, 513; Dyer v. Scott, 253 Mass, 430, 149 N. 
E. 146, 147; Butterfield v. Butler, 50 Okl. 381, 
150 P. 1078. An incumbrance may be a mort- 
gage, Funk v. Voneida, 11 Serg. & R. (Pa.) 
112, 14 Am. Dec, 617; a judgment lien, Bow- 
man v. Franklin Ins. Co., 40 Md. 631; Willsie 
v. Ranch Co, 7 S. D. 114, 68 N. W. 546; 
an attachment, Kelsey v. Remer, 43 Conn. 
129, 21 Am. Rep. 638; Thatcher v. Valentine, 
22 Colo, 201, 43 Pac. 1031; an inchoate 
right of dower, Bigelow v. Hubbard, 97 Mass. 
195; Long v. Chandler, 10 Del. Ch. 339, 92 
A. 256, 258; Stone v. Kaufman, 88 W. Va. 
588, 107 S. E. 295, 298; ‘a mechanic’s lien, 
Redmon v. Insurance Co., 51 Wis. 293, 8 N. 


-W. 226, 37 Am. Rep. 830; State v, Anderson, 


159 Minn. 245, 199 N. W. 6, 8; a lease, Shunk 
v. Fuller, 118 Kan, 682, 236 P. 449, 451; 
Estep v. Bailey, 94 Or. 59, 185 P. 227, 229; 
Klippel v. Borngesser, 177 Wis. 423, 188 N. 
W. 654, 655; restriction in deed, Hyman v. 
Boyle, 239 Mich. 357, 214 N. W. 163, 164; 
Isaacs v. Schmuck, 245 N. Y. 77, 156 N. E. 
621, 622, 51 A. L. R. 1454; encroachment of a 
building, Gamorsil Realty Corporation v. 
Graef, 220 N. Y. S. 221, 222, 128 Misc. 596; 
Vassar Holding Co, v. Wuensch, 100 N. J. Eq. 
147, 135 A. 88; an easement or right of way, 
Krotzer v. Clark, 178 Cal. 736, 174 P. 657, 
658; Thackeray v. Knight, 57 Utah, 21, 192 
P. 263, 265; Duxbury v. McCook County, 48 
S. D. 523, 205 N. W. 242, 248; Strong v. Brin- 
ton, 63 Pa. Super. Ct. 267 ; Pritchard v. Rebori, 
185 Tenn. 328, 186 S. W. 121, 123; acerued 
and unpaid taxes, Ex parte Helm, 209 Ala. 1, 
95 So. 546; the statutory right of redemp- 
tion, Roy v. F. M. Martin & Son, 16 Ala. App. 
650, 81 So. 142, 148. i 

The term “incumbrance” is sometimes used 
to denote a burden or charge on personal 
property as e. g. a chattel mortgage on a 
stock of goods. Hartford Fire Ins. Co. v. 
Jones, 31 Ariz. 8, 250 P. 248, 251. 


INCUMBRANCER. The holder of an incum- 
brance, €. g., a mortgage, on the estate of an- 
other. De Vee v. Rundle, 33 Wash. 604, 74 
P. 836; Shaeffer v. Weed, 8 Ill. 514; Newhall 
vy. Insurance Co., 52 Me. 181. 


INCUMBRANCES, COVENANT AGAINST. 
See Covenant. 


INCUR. To have liabilities cast upon one 
by act or operation of law, as distinguished 
from contract, where the party acts affirma- 
tively. Crandall v. Bryan, 15 How. Pr. (N. 
YX.) 56; Beekman v. Van Dolsen, 70 Hun, 
288, 24 N. Y. S. 414; Ashe v. Young, 68 Tex. 
123, 3 S. W. 454; Weinberg Co. v. Heller, 
73 Cal. App. 769, 239 P. 358, 363; Boise 
Development Co. v. City of Boise, 26 Idaho, 
347, 143 P. 531, 534. 


INCURABLE DISEASE. Any disease which 
has reached an incurable stage in the patient 
afflicted therewith, according to general state 


INCURRAMENTUM 


of knowledge of the medical profession. 
Freeman v. State Board of Medical Exam- 
iners, 54 Okl. 531, 154 P. 56, 57, L. R. A. 
1916D, 486; State Board of Medical Exam- 
iners v. Jordan, 92 Wash. 234, 158 P. 982, 985. 


INCURRAMENTUM. I. Lat. The liability 
to a fine, penalty, or amercement. Cowell. 


INDE. Lat. Thence; thenceforth; thereof; 
thereupon; for that cause. 


Inde datz leges ne fortior omnia posset. Laws 
are made to prevent the stronger from having 
the power to do everything. Dav. Ir. K. B. 
36. 


INDEBITATUS. Lat. Indebted. Nunquam 


indebitatus, never indebted. The title of the : 


plea substituted in England for nil debet. 


INDEBITATUS ASSUMPSIT. Lat. Being 
indebted, he promised or undertook. That 
form of the action of assumpsit in which the 
declaration alleges a debt or obligation to be 
due from the defendant, and then avers that, 
in consideration thereof, he promised to pay 
or discharge the same. 


This form of action is brought to recover in dam- 
ages the amount of the debt or demand and upon 
the trial the jury will, according to evidence, give 
verdict for whole or part of that sum; 3 Bla. Com. 
155; Selw. N. P. 68; whereas debt and covenant pro- 
ceed directly for the debt, and damages are given 
only for the detention of the debt. 


INDEBITI SOLUTIO. Lat. In the civil and 
Scotch law. A payment of what is not due. 
When made through ignorance or by mistake, 
the amount paid might be recovered back by 
‘an action termed “conditio indebiti” (Dig. 
12, 6.) Bell. 


INDEBITUM. In the civil law. Not due or 
owing. (Dig. 12, 6.) Calvin. 


INDEBTEDNESS. The state of being in 
debt, without regard to the ability or inabil- 
ity of the party to pay the same. See1 Story, 
Eq. Jur. 343; 2 Hill, Abr. 421; McCrea v. 
First Nat. Bank, 162 Minn. 455, 208 N. W. 
220; Jewell v. Nuhn, 173 Iowa, 112, 155 N. 
W. 174, 177, Ann. Cas. 1918D, 356. 

The owing of a sum of money upon a cer- 
tain and express agreement. City of Perry 


v. Johnson, 106 Okl. 32, 233 P. 679, 680; — 


Merriman v. Swift & Co. (Tex. Civ. 
S. W. 775, 776. 


App.) 204 


Strictly the word implies an absolute or complete 
liability. McCrea v. First Nat. Bank, 162 Minn. 
455, 208 N. W. 220; West Florida Grocery Co. v. 
Teutonia Fire Ins. Co., 74 Fla. 220, 77 So. 209, 211, L. 
R. A. 1918B, 968. A contingent liability, such as that 
of a surety before the principal has made default, 
does not constitute indebtedness. On the other hand, 
the money need not be immediately payable. Obli- 
gations yet to become due constitute indebtedness, 
as well as those already due. St, Louis Perpetual 
Ing..'Co. v, Goodfellow, $: Mo. 149. : And “in. a broad 
sense and..in common: understanding the. word may 
mean anything that; is-due, and: owing.: Jones, v, 
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Heinzle, 75 Ind. App. 431, 130 N. Æ. 815, 816; 
Perry v. Johnson, 106 Ol, 32, 233 P. 679, 680. 


City of 


Involuntary Indebtedness 


Of a county, a liability imposed by law, 
which the county is not privileged to evade 
or postpone. Dexter Horton Trust & Savings 
Bank. v. Clearwater County (D. C.) 235 F. 
743, 756; Wingate v. Clatsop County, 71 Or. 
94, 142 P. 561, 562. 


Voluntary Indebtedness 


One which a county is at liberty to evade 
or postpone until means are provided for the 
payment of the expenses incident thereto; 
opposed to involuntary indebtedness. Dexter 
Horton Trust & Savings Bank v. Clearwater 
County (D. C.) 235 F. 748, 756; Wingate v. 
Clatsop County, 71 Or. 94, 142 P. 561, 552. 


INDECENCY. An act against good behavior 
and a just delicacy. Timmons v. U. S., 85 
F. 205, 30 ©. ©. A. 74; McJunkins v. State, 
10 Ind. 144; Ardery v. State, 56 Ind. 328. 

This is searcely a technical term of the 
law, and is not susceptible of exact definition 
or description in its juridical uses. The ques- 
tion whether or not a given act, publication, 
etc., is indecent is for the court and jury in 
the particular case. 


INDECENT. Offensive to common proprie- 
ty; offending against modesty or delicacy; 
grossly vulgar; obscene; lewd; Hutcheson 
v. State, 24 Ga. App. 54, 99 S. E. 715; Darnell 
v. State, 72 Tex. Cr. R. 271, 161 8. W. 971; 
State v. Pape, 90 Conn. 98, 96 A. 313, 314; 
United States v. Davidson (D. C.) 244 F. 
523, 526. 


—Indecent assault. The act of a male person 
taking indecent liberties with the person of 
a female. Martin v. Jansen, 113 Wash. 290, 
193 P. 674, 675. 


—Indecent exhibition. Any exhibition contra 
bonos mores, as the taking a dead body for 
the purpose of dissection or public exhibition. 
2 T. R. 734. 


—Indecent exposure. Exposure to sight of 
the private parts of the body in a lewd or in- 
decent manner in a public place. 
indictable offense at common law, and by 
statute in many of the states. State v. 
Bauguess, 106 Iowa, 107, 76 N. W. 508. See, 
further, Exposure. 


—Indecent liberties. In the statutory offense 
of “taking indecent liberties with the person 
of. a female child,” this phrase means such 
liberties as the common sense of society 
would regard as indecent and improper. Ac- 
cording to some authorities, it. involves an 
assault or attempt at sexual _intercourse, 
(State v. Kunz, 90 Minn. 526, 97. N; W. 131,) 
but according to others, it. is. not necessary 
that the, liberties OF famillarities, should have 
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related to the private parts of the child, 
(People v. Hicks, 98 Mich. 86, 56 N. W. 1102.) 


—Indecent publications. Such as are offensive 
to modesty and delicacy; obscene; lewd; 
tending to the corruption of morals. Dunlop 
v. U. S., 165 U. S. 486, 17 S. Ct. 375, 41 L. 
Ed. 799; U. S. v. Britton (Com. C.) 17 F. 
733; People y. Muller, 96 N. Y. 408, 48 Am. 
Rep. 635. 


—Public indecency. This phrase has no fixed 
legal meaning, is vague and indefinite, and 
cannot, in itself, imply a definite offense. 
The courts, by a kind of judicial legislation, 
in England and the United States, have usual- 
ly limited the operation of the term to public 
displays of the naked person, the publication, 
sale, or exhibition of obscene books and 
prints, or the exhibition of a monster,—acts 
which have a direct bearing on public morals, 
and ‘affect the body of society. The Indiana 
statute punishing public indecency, without 
defining it, can be construed only as that 
term is used at common law, where it is lim- 
ited to indecencies in conduct, and does not 
extend to indecent words. McJunkins v. 
State, 10 Ind. 140. 


INDECIMABLE. In old English law. That 
which is not titheable, or liable to pay tithe. 
2 Inst. 490. 


INDEFEASIBLE. That which cannot be de- 
feated, revoked, or made void. This term is 
usually applied to an estate or right which 
cannot be defeated. 


INDEFENSUS. Lat. In old English prac- 
tice. Undefended; undenied by pleading. A 
defendant who makes no defense or plea. 
Blount. 


INDEFINITE FAILURE OF ISSUE. A fail- 
ure of issue not merely at the death of the 
party whose issue are referred to, but at any 
subsequent period, however remote. 1 Steph. 
Comm. 562. A failure of issue whenever it 
shall happen, sooner or later, without any 
fixed, certain, or definite period within which 
it must happen. 4 Kent, Comm, 274. Ander- 
son v. Jackson, 16 Johns. (N. X.) 399, 8 Am. 
Dec. 880; Downing v. Wherrin, 19 N. H. 84, 
49 Am. Dec. 189; Huxford v. Milligan, 50 
Ind. 546. 


INDEFINITE NUMBER. A number which 
may be increased or diminished at pleasure. 


INDEFINITE PAYMENT. In Scotch: law. 
Payment without specification. Indefinite 
payment is where a debtor, owing several 
debts to one creditor, makes a payment to 
the creditor, without specifying to which of 
the debts he means the payment to be applied. 
See Bell, _ . 


indefinitum æquipollet universali. The unde- 
fined is equivalent to the whole. 1 Vent. 368. 


INDEMNITY 


Indefinitum supplet locum universalis. The un- 
defined or general supplies the place of the 
whole. Branch, Princ. 4 Co. 77. f 


INDEMNIFICATUS. Lat. Indemnified. See 
Indemnify. f 


INDEMNIFY. To save harmless; to secure 
against loss or damage; to give security for 
the reimbursement of a person in case of 
an anticipated loss falling upon him. The 
Capitaine Faure (C. C. A.) 10 F.(2d) 950, 954; 
New York, N. H. & H. R. Go. v. Board of 
Water Com’rs of City of Hartford, 102 Conn. 
488, 129 A. 384, 388; Diamant v. Chestnut, 
204 Mich. 237, 169 N. W. 927, 929; Hasbrouck 
v. Carr, 19 N. M. 586, 145 P. 133, 136. 

Also to make good; to compensate; to 
make reimbursement to one of a loss already 
incurred by him. Cousins v. Paxton & Gal- 
lagher Co., 122 Iowa, 465, 98 N. W. 277; 
Weller v. Eames, 15 Minn. 467 (Gil. 376), 2 
Am. Rep. 150; Frye v. Bath Gas Co., 97 Me. 
241, 54 A. 395, 59 L. R. A. 444, 94 Am, St. 
Rep. 500; City of Springñeld v. Clement, 205 
Mo. App. 114, 225 S. W. 120, 125; U. S. Fi- 
delity & Guaranty Co. v. Williams, 148 Md. 
289, 129 A. 660, 664. . 
INDEMNIS. Lat. 
damage; harmless, 


INDEMNITEE. The person who, in a con- 
tract of indemnity, is to be indemnified or 
protected by the other. Hasbrouck v. Carr, 
19 N. M. 586, 145 P. 133, 136. 


Without hurt, harm, or 


INDEMNITOR. The person who is bound, 
by an indemnity contract, to indemnify or 
protect the other. Hasbrouck v. Carr, 19 N. 
M. 586, 145 P. 133, 136. 


INDEMNITY. A collateral contract or as- 
surance, by which one person engages to se- 
cure another against an anticipated loss or 
fo prevent him from being damnified by the _ 
legal consequences of an act or forbearance 
on the part of one of the parties or of some 
third person. See Civ. Code Cal. § 2772; 
Davis v. Pheenix Ins. Co., 111 Cal. 409, 43 P. 
1115; Vandiver v. Pollak, 107 Ala. 547, 19 
So. 180, 54 Am. St. Rep. 118; Henderson-Ach- 
ert Lithographic Co. v. John Shillito Co., 64 
Ohio St. 236, 60 N. Ð. 295, 88 Am. St. Rep. 
745; Wolthausen v. Trimpert, 93 Conn. 260, 
105 A. 687, 688; U. S. Fidelity & Guaranty 
Co. v. Bank of Hattiesburg, 128 Miss. 605, 91 
So. 344, 346; Belk v. Capital Fire Ins. Co., 
102 Neb. 702, 169 N. W. 262, 263; National 
Bank of Tifton v. Smith, 142 Ga. 663, 88 S. 
E. 526, 528, L. R. A. 1915B, 1116. Thus, in- 
surance is a contract of indemnity. So an in- 
demnifying. bond is given to a sheriff wha 
fears to proceed under an execution where 
the property is claimed by a stranger, 

The term is also used to denote a compen- 
sation given to make the person whole from 
a loss already sustained; as where the gov- 
ernment gives indemnity for private property 
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taken by it for public use. Proctor v. Dillon, 
235 Mass. 538, 129 N. E. 265, 269. 

A legislative act, assuring a general dis- 
pensation from punishment or exemption 
from prosecution to persons involved in of- 
fenses, omissions of official duty, or acts in 
excess of authority, is called an indemnity ; 
strictly it is an act of indemnity. 


INDEMNITY AGAINST LIABILITY. A con- 
tract to indemnify when liability of person 
indemnified arises, irrespective of whether 
person indemnified has suffered actual loss, 
Indemnity against loss, on the other hand, 
does not render indemnitor liable until per- 
son indemnified makes payment or sustains 
loss. City of Topeka v. Ritchie, 102 Kan. 384, 
170 P. 1003, 1004; North v. Joseph W. North 
& Son, 93 N. J. Law, 488, 108 A. 244, 245; 
Fenton v. Peston, 114 Wash. 217, 195 P. 31, 33. 


INDEMNITY BOND. A bond for the pay- 
ment of a penal sum conditioned to be void 
if the obligor shall indemnify and save harm- 
less the obligee against some anticipated loss. 


INDEMNITY CONTRACT. A contract be- 
tween two parties whereby the one under- 
takes and agrees to indemnify the other 
against loss or damage arising from some 
contemplated act on the part of the indem- 
nitor, or from some responsibility assumed by 
the indemnitee, or from the claim or demand 
of a third person, that is, to make good to 
him such pecuniary damage as he may suffer. 
See Wicker v, Hoppock, 6 Wall. 99, 18 L Ed. 
752. 


INDEMNITY LANDS. Lands granted to rail- 
roads, in aid of their construction, being por- 
tions of the public domain, to be selected in 
lieu of other parcels embraced within the 
original grant, but which were lost to the 
railroad by previous disposition or by reser- 
vation for other purposes. See Wisconsin 
Cent. R. Co. v. Price County, 1383 U. S. 496, 
10 8. Ct. 341, 33 L. Hd. 687; Barney v. Wi- 
nona & St. P. R. Co, 117 U. S. 228, 6 S Ct. 
654, 29 L. Ed. 858; Altschul v. Clark, 39 Or. 
315, 65 P. 991. 


INDEMNITY POLICY. As distinguished 
from general liability policy, a policy on 
which no action can be maintained except to 
indemnify for money actually paid. Most v. 
Massachusetts Bonding & Ins. Co. (Mo. App.) 
196 S. W. 1064, 1065. 


INDEMPNIS. The old form of writing in- 
demnis. Townsh. Pl. 19. So, indempnificatus 
for indemnificatus. 


INDENIZATION. The act of making a den- 
izen, or of naturalizing. ` ; 


INDENT, n. In American law. A certificate 
or indenteť certificate issued by the govern- 


ment of ‘the United States at the close of the- 


Revolution, ‘for ‘the: principal: or- interest of 
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the public debt. Webster. 
26 Fed. Cas. 546. 


See U. S. v. Irwin, 


INDENT, v. To cut in a serrated or waving 
line. In old conveyancing, if a deed was 
made by more parties than one, it was usual 
to make as many copies of it as there were 
parties, and each was cut or indented (either 
in acute angles, like the teeth of a saw, or in 
a waving line) at the top or side, to tally or 
correspond with the others, and the deed so 
made was called an “indenture.” Anciently, 
both parts were written on the same piece 
of parchment, with some word or letters 
written between them through which the 
parchment was cut, but afterwards, the word 
or letters being omitted, indenting came into 
use, the idea of which was that the genuine- 
ness of each part might be proved by its fit- 
ting into the angles cut in the other. But 
at length even this was discontinued, and at 
present the term serves only to give name to 
the species of deed executed by two.or more 
parties, as opposed to a deed-poll, (qg. v.) 2 
BL Comm, 295. 

To bind by indentures; to apprentice; as 
to indent a young man to a shoe-maker. 
Webster. 


INDENTURE. A deed to which two or more 
persons are parties, and in which these enter 
into reciprocal and corresponding grants or 
obligations towards each other; whereas a 
deed-poll is properly one in which only the 
party making it executes it, or binds himself 
by it as a deed, though the grantors or gran- 
tees therein may be several in number. 3 
Washb. Real Prop. 311; Scott v. Mills, 10 N. 
Y. St. Rep. 358; Bowen v. Beck, 94 N. Y. 89, 
46 Am. Rep. 124; Hopewell Tp. v. Amwell 
Tp., 6 N. J. Law, 175. See Indent, o. 


INDENTURE OF A FINE. Indentures made 
and engrossed at the chirographer’s office and 
delivered to the cognizor and the cognizetc, 
usually beginning with the words: “Hee est 
finalis concordia.” And then reciting the 
whole proceedings at length. 2 Bla. Com. 351. 


INDENTURE OF APPRENTICESHIP. A 
contract in two parts, by which a person, gen- 
erally a minor, is bound to serve another in 
his trade, art, or occupation for a stated 
time, on condition of being instructed In the 
same. 


INDEPENDENCE. The state or condition 
of being free from dependence, subjection, 
or control. A state of perfect irresponsibil- 
ity. Political independence is the attribute 
of a nation or state which is entirely autono- 
mous, and not subject to the government, con- 
trol, or dictation of any exterior power. 


INDEPENDENT. Not dependenti" not sub- 
ject to’ control, restriction,. modification, or 
limitation from a given outside source. ` 


INDEPENDENT ADVICE. Preliminary ben: 
efit’ of: conferring: ‘fully ‘and: privately” upon: 
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the subject of intended will with a- person 
competent to inform testator correctly as to 
its effect, who is so disassociated from the 
interest of the beneficiary named therein as 
to be in a position to advise with the testator 
impartially and confidentially as to the con- 
Sequences to those naturally entitled to the 
testator’s bounty. In re Kuhn’s Will, 241 P. 
1087, 120 Kan. 13. 


INDEPENDENT CONTRACT. See Contract. 


INDEPENDENT CONTRACTOR. One who, 
exercising an independent employment, con- 
tracts to do a piece of work according to his 
own methods and without being subject to 
the control of his employer except as to the 
result cf the work. People v. Orange County 
Road Const. Co., 175 N. Y. 84, 67 N. E. 128, 
65 L. R, A. 33; Waters v. Pioneer Fuel Co., 
52 Minn. 474, 55 N. W. 52, 38 Am. St. Rep. 
564; Smith v. Simmons, 103 Pa. 36, 49 Am. 
Rep. 118; Holmes v. Tennessee Coal, ete., Co., 
49 La. Ann. 1465, 22 So. 403; Bibb v. Norfolk 
& W. R. Co, 87 Va. 711, 14 S. E. 165; Lou- 
than v. Hewes, 138 Cal. 116, 70 P. 1065; Au- 
buchon v. Security Const. Co. (Mo. App.) 291 
S. W. 187, 189; Pyle v. 2-Miracle Concrete 
Corporation, 126 Wash. 384, 218. P. 246, 247; 
Cole v. City of Durham, 176 N. C. 289, 97 S. 
E. 33, 38, 11 A. L. R. 560; Streby v. State 
Industrial Accident Commission, 107 Or. 314, 
215 P. 586, 589; Homewood Rice Land Syndi- 
cate v. Subs, 142 Ark. 619, 219 S. W. 333, 334; 
Hanisko v. Fitzpatrick Bros., 232 Mich. 593, 
206 N. W. 322, 323; Fox v. Dunning, 124 Okl. 
228, 255 P. 582, 584; Bell v. State, 153 Md. 
333, 138 A. 227, 228, 5&8 A. L. R. 1051. 

It is very generally held that the right of 
control as to the mode of doing the work con- 
tracted for is the principal consideration in 
‘determining whether one employed is an “in- 
-dependent contractor” or servant. Thompson 
v. Twiss, 90 Conn. 444, 97 A. 828, 330, L. R. A. 
1916F, 506. If the employee is merely sub- 
ject to the control or direction of the em- 
ployer as to the result to be obtained, he is an 
independent contractor; if he is subject to 
the control of the employer as to the means 
to be employed, he is not an independent con- 
tractor. Gulf Refining Co. v. Wilkinson, 94 
Fla. 664, 114 So. 503; Marsh v. Beraldi, 260 
Mass. 225, 157 N. E. 347, 349; Texas Em- 
ployers’ Ins. Ass’n v. Owen (Tex. Com. App.) 
298 S. W. 542, 543; Woston v. Dragon Con- 
sol. Mining Co., 54 Utah, 459, 181 P. 593, 597; 
Franklin Coal & Coke Co. v. Industrial Com- 
mission, 296 Ill 829, 129 N. E. 811, 813; 
Clark’s Case, 124 Me. 47, 126 A. 18,19; Cam- 
pagna v. Ziskind, 287 Pa. 408, 185 A. 124, 125. 

It is the reservation of the right of control 
of essential details, whether express or im- 
plied, rather than the actual exercise of the 
right that distinguishes the relationship of 
responsible “principal” from that of the em- 
ployer of an “independent contractor.” Gulf 
Refining Co. of Louisiana y. Huffman & 
Weakley, 155 Tenn. 580, 297 S. W. 199, 201; 
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Williams v. National Register Co., 157 Ky. 
836, 164 S. W. 112, 115; St. Louis, I. M. & S. 
Ry. Co. v. Cooper, 111 Ark. $1, 163 S. W. 160, 
161; Moody v. Industrial Accident Commis- 
sion (Cal. App.). 260 P. 967, 970; Aubuchon v. 
Security Const. Co. (Mo. App.) 291 S. W. 187, 
189. 


INDEPENDENT COVENANT. 
nant, 


See Cove- 


Independenter se habet -assecuratio a viaggio 
navis. The voyage insured is an independent 
or distinct thing from the voyage of the ship. 
3 Kent, Comm. 318, note. 


INDETERMINATE. ‘That which is uncer- 
tain, or not particularly designated; as if I 
sell you one hundred bushels of wheat, with- 
out stating what wheat. 1 Bouv, Inst. no. 
950. 


INDETERMINATE OBLIGATION. See Ob- 
ligation. 


INDEX. A book containing references, al- 
phabetically arranged, to the contents of a 
series or collection of volumes; or an addi- 
tion to a single volume or set of volumes con- 
taining such references to its contents. 


Index animi sermo. Language is the exponent 
of the intention. The language of a statute 
or instrument is the best guide to the inten- 
tion. Broom, Max, 622, 


INDIAN COUNTRY. “Indian country,’ as 
the term is used in the federal statutes, is a 
country to which the Indians retained the 
right of use and occupancy, involving under 
certain restrictions freedom of action and of 
enjoyment in their capacity as a ‘distinct 
people, and ceases to be such when their title 
is extinguished, unless by virtue of some res- 
eryation expressed at the time and clearly 
appearing. United States v. Myers (C. C. A.) 
206 F. 387, 894; Schaap v. United States 
(C. C. A.) 210 F. 858, 855; Royal Brewing Co. 
v. Missouri, K. & T. Ry. Co. (D. C.) 217 F. 
146, 148. This term does not necessarily im- 
port territory owned and occupied by Indians, 
but it means all those portions of the United 
States designated by this name in the legisla- 
tion of congress. Waters v. Campbell, 4 Sawy. 
121, Fed. Cas. No. 17,264; In re Jackson (C. 
C.) 40 F. 373. 


INDIAN DEPREDATIONS ACTS. As early 
as May 19, 1796, an act was passed by con- 
gress, providing an eventual indemnification 
to citizens of the United States for depreda- 
tions committed by Indians in taking or de- 
stroying their property; 1 St. L. 472. Other 
acts of a similar character were passed from 
time to time. By the act of March 3, 1891, 
congress conferred on the court of claims ju- 
risdiction of claims for property taken and _ 
destroyed by Indians. 


INDIAN TRIBE. A separate and distinct 
community or body of the aboriginal Indian 


INDIANS 


race of men found in the United States. Mon- 
toya v. U. S., 180 U. S. 261, 21 S. Ct. 358, 45 
L. Ed. 521; Cherokee Nation v. Georgia, 5 
Pet. 17, 8 L. Ed. 25; U. S. v. Candelaria, 46 
S. Ct. 561, 568, 271 U. S. 432, 70 L., Ed. 1023. 


INDIANS. The aboriginal inhabitants of 
North America. Frazee v. Spokane County, 
29 Wash. 278, 69 P. 782. 


INDICARE. Lat. In the civil law. To show 
or discover. To fix or tell the price of a thing. 
Calvin. To inform against; to accuse. 


INDICATIF. An abolished writ by which a 
prosecution was in some cases removed ffom 
a court-christian to the queen’s bench. Enc, 
Lond. 


INDICATION. In the law of evidence. A 
sign or token; a fact pointing to some in- 
ference or conclusion. Burrill, Cire. Ey. 251, 
252, 263, 275. 


INDICATIVE EVIDENCE. This is not evi- 
dence properly so called, but the mere sug- 
gestion of evidence proper, which may possi- 
bly be procured if the suggestion is followed 
up. Brown. 


INDICAVIT. In English practice. A writ of 
prohibition that lies for a patron of a church, 
whose clerk is sued in the spiritual court by 
the clerk of another patron, for tithes amount- 
ing to a fourth part of the value of the liv- 
ing. 3 Bl. Comm. 91; 3 Steph. Comm. 711. 
So termed from the emphatic word of the Lat- 
in form. Reg. Orig. 35b, 36. 


INDICIA. Signs; indications, Circumstanc- 
es which point to the existence of a given 
fact as probable, but not certain. For ex- 
ample, “indicia of partnership” are any cir- 
cumstances which would induce the belief 
that a given person was in reality, though not 
ostensibly, a member of a given firm. 

The term is much used in the civil law ina 
Sense nearly or entirely synonymous with 
circumstantial evidence. It denotes facts 
which give rise to inferences, rather than the 
inferences themselves. 


INDICIUM. Inthe civillaw. A sign or mark, 
A species of proof, answering very nearly to 
the circumstantial evidence of the common 
law. Best, Pres. p. 18, § 11, note; Wills, Cire. 
Ev, 34. 


INDICT. See Indictment, 


{INDICTABLE. Proper or necessary to be 
prosecuted by process of indictment. Indict- 
able offenses embrace common-law offenses or 
statutory offenses the punishments for which 
are infamous. Lakes v. Goodloe, 195 Ky. 240, 
242 S. W. 632, 6839. 


INDICTED. Charged in an indictment with 


a criminal offense. See Indictment, 


INDICTEE:: A'person indieted. - 
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INDICTIO. In old public law. A declara- 
tion; a proclamation. Indictio belli, a decla- 
ration or indiction of war. An indictment. 


INDICTION, CYCLE OF. A mode of comput- 
ing time by the space of fifteen years, insti- 
tuted by Constantine the Great; originally 
the period for the payment of certain taxes. 
Some of the charters of King Edgar and Hen- 
ry III. are dated by indictions. Wharton. 


INDICTMENT. An ‘accusation in writing 
found and presented by a grand jury, legally 
conyvoked and sworn, to the court in which it 
is impaneled, charging that a person therein 
named has done some act, or been guilty of 
some omission, which, by law, is a public of- 
fense, punishable on indictment. Code Iowa 
1880, § 4295 (Code 1931, § 18782); Pen. Code 
Cal. § 917; Code Ala. 1886, § 4364 (Code 
1923, § 4525). And see Grin v. Shine, 187 U, 
S. 181, 23 S. Ct. 98, 47 L. Ed. 130; State v, 
Walker, 32 N. C. 236; Ex parte Hart, 68 F. 
259, 11 ©. C. A. 165, 28 L. R. A. 801; Ex parte 
Bain, 121 U, S. 1, 7 S. Ct. 781, 30 L. Ed. 849; 
Ex parte Slater, 72 Mo. 102; Finley y. State, 
61 Ala, 201; Bennett v. Kalamazoo Circuit 
Judge, 150 N. W. 141, 142, 183 Mich. 200, Ann. 
Cas, 1916E, 223; In re Report of Grand Jury 
of Baltimore City, 152 Md. 616, 187 A. 370, 
372; People ex rel. Marshall v. Moore, 167 
App. Div. 479, 153 N. Y. S. 10, 14; Kennedy 
v. State, 86 Tex. Cr. R. 450, 216 S. W. 1086. 


A presentment differs from an indictment in that 
it is an accusation made by a grand jury of their 
own motion, either upon their own observation and 
knowledge, or upon evidence before them; while. an 
indictment is preferred at the suit of the govern- 
ment, and is usually framed in the first instance by 
the prosecuting officer of the government, and by 
him laid before the grand jury, to be found or ig- 
nored. An information resembles in its form and 
substance an indictment, but is filed at the mere 
discretion of the proper law officer of the govern- 
ment, without the intervention or approval of a 
grand jury. 2 Story, Const. §§ 1784, 1786; People ex 
rel, MacSherry v. Enright, 184 N. Y. S. 248, 251, 112 
Misc. 568; State ex rel. Pleasant v, Baker, 138 La. 
919, 63 So. 403, 404; People v. Foster, 198 Cal. 112, 


` 243 P. 667, 670. 


The distinction between a “special presentment” 
and a bill of indictment, even under the old prac- 
tice, according to Bishop, Criminal Procedure § 136, 
was very thin; and even this distinction has been 
abolished in practice for many years in Georgia. 
The solicitor is not now required to frame any in- 
dictment on a “‘special presentment,” but the ‘“spe- 
cial presentment” of the grand jury is returned in- 


‘to court, and upon it the defendant is arraigned and 


tried. In other words, it has the same force and 
effect as a bill of indictment. The only formal ått- 
ference between the two is that a prosecutor pre- 
fers a bill of indictment and a “special present- 
ment” has no prosecutor, but, in theory, originates 
with the grand jury. Even this difference between 
a bill. of indictment and a “special. presentment”. 
no longer exists, and the finding of the grand jury 
is prepared by the solicitor-genéral and called a bill 
of indictment, or ga “special presentment,” at his 
will- ‘Head v. State, 382 Ga. App. 831, 3 S. H, 84 
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In Scotch Law 


The form of process by which a criminal is 
brought to trial at the instance of the lord 
advocate. Where a private party is a princi- 
pal prosecutor, he brings his charge in what is 
termed the “form of criminal letters.” 


In General 


—Joint indictment. When several offenders 
are joined in the same indictment, such an in- 
dictment is called a “joint Indictment ;” as 
when principals in the first and second degree, 
and accessaries before and after the fact, are 
all joined in the same indictment. 2 Hale, P. 
Cc. 173; Brown. 


Indictment de felony est contra pacem domini 
regis, coronam et dignitatem suam, in genere 
et non in individuo; quia in Anglia non-est inter» 
regnum. Jenk, Cent. 205. Indictment for fel- 
ony is against the peace of our lord the king, 
his crown and dignity in general, and not 
against his individual person; because in 
England there is no interregnum. 


INDICTOR. He who causes another to be 
indicted. The latter is sometimes called the 
“indictee.” 


INDIFFERENT. Impartial; unbiased; dis- 
interested. People v. Vermilyea, 7 Cow. (N. 
Y¥.) 122; Fox v. Hills, 1 Conn. 807. 


INDIGENA. In old English law. A subject 
born; one born within the realm, or nat- 
uralized by act of parliament. Co. Litt. 8a. 
The opposite of “alienigena,” (q. v.) 


INDIGENT. In a general sense, one who is 
needy and poor, or one who has not sufficient 
property to furnish him a living nor anyone 
able to support him to whom he is entitled to 
look for support. See Storrs Agricultural 
School v. Whitney, 54 Conn. 342, 8 A. 141; 
Juneau County v. Wood County, 109 Wis. 330, 
85 N. W. 387; City of Lynchburg v. Slaughter, 


75 Va. 62. The laws of some of the states - 


distinguish between “paupers” and “indigent 
persons,” the latter being persons who have 
no property or source of income sufficient for 
their support aside from their own labor, 
though self-supporting when able to work and 
in employment. See In re Hybart, 119 N. C. 
359, 25 S. E. 963; People v. Schoharie Coun- 
ty, 121 N. Y. 345, 24 N. E. 880; Rev. St. Mo. 
1899, § 4894 (Mo. St. Ann. § 8664). 


INDIGENT INSANE PERSON. An insane 
person with insufficient estate to pay for his 
maintenance in the hospital, after providing 
for those who could claim his support. Depue 
v. District of Columbia, 45 App. D. C. 54, 59; 
Massachusetts General Hospital v. Inhabit- 
ants of Belmont, 233 Mass. 190, 124 N. E. 21, 
23. 


INDIGNITY. In the law of divorce, a species 
of cruelty addressed to the mind, sensibilities, 
self-respect, or personal honor of the subject, 
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rather than to the body, and defined as “un- 
merited contemptuous conduct towards an- 
other; any action towards another which 
manifests contempt for him; contumely, in- 
civility, or injury accompanied with insult.” 
Coble v. Coble, 55 N. C. 395; Erwin v. Er- 
win, 57 N., C. 84; Hooper v. Hooper, 19 Mo. 
357; Goodman vy. Goodman, 80 Mo. App. 281; 
1 Bish. Mar. & Div. § 826; O’Hern v. O’Hern, 
206 Mo. App. 651, 228 S. W. 533, 536. 

For indignities to be a cause of divorce, 
there must be series of them or course of con- 
duct as distinguished from isolated indignity. 
Wheat v. Wheat (Mo. App.) 279 S. W. 755, 
759. 

The phrase “indignities to the person,” as 
used in statutes, has reference to bodily in- 
dignities, as distinguished from such as may 
be offered to the mind, sensibilities, or reputa- 
tion. Cheatham v. Cheatham, 10 Mo. 298; 
Butler v. Butler, 1 Pars. Eq. Cas. (Pa.) 329; 
Kurtz v. Kurtz, 38 Ark. 123. But compare 
Miller v. Miller, 78 N. C. 105. 


INDIRECT. A term almost always used in 
law in opposition to “direct,” though not the 
only antithesis of the latter word, as the terms 
“collateral” and “cross” are sometimes used 
in contrast with “direct.” > 

As to indirect “Confession,” “Contempt,” 
“Evidence,” and “Tax,” see those titles, 


INDISPENSABLE. That which cannot be 
spared, omitted, or dispensed with. 


INDISPENSABLE EVIDENCE. 
dence, 


See Evi- 


INDISPENSABLE PARTIES. In a suit in 
equity, those who not only have an interest in 
the subject-matter of the controversy, but an 
interest of such a nature that a final decree 
cannot be made without either affecting their 
interests or leaving the controversy in such a 
condition that its final determination may be 
wholly inconsistent with equity and good con- 
science. Shields v. Barrow, 17 How. 139, 15 
L. Wd. 158; Kendig v. Dean, 97 U. S. 425, 24 
L. Ed. 1061; Matow v. Hinde, 12 Wheat. 193, 
6 L. Ed. 599. 


INDISTANTER. Forthwith; without delay. 


INDITEE. L. Fr. In old English law. A 
person indicted. Mirr. c. 1, §3; 9 Coke, pref. 


INDIVIDUAL. As a noun, this term denotes 
a single person as distinguished from a group 
or class, and also, very commonly, a private 
or natural person as distinguished from a 
partnership, corporation, or association; but 
it is said that this restrictive signification is 
not ‘necessarily inherent in the word, and 
that it may, in proper cases, include artificial 
persons. See Bank of U. S. v. State, 12 
Smedes & M. (Miss.) 460; State v. Bell Tele- 
phone Co., 86 Ohio St. 310, 38 Am. Rep. 583; 
Pennsylrania R. Co. v. Canal Com’rs, 21 Pa. 
20; In re New Era Novelty Co. (D. C.) 241 
F. 298, 299. i . 
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As an adjective, “individual” means per- 
taining or belonging to, or characteristic of, 
one single person, either in opposition to a 
firm, association, or corporation, or consid- 
ered in his relation thereto. 


INDIVIDUAL ASSETS. In the law of part- 
nership, property belonging to a member of a 
partnership as his separate and private for- 
tune, apart from the assets or property be- 
longing to the firm as such or the partner’s in- 
terest therein. 


INDIVIDUAL DEBTS. Such as are due from 
a member of a partnership in his private or 
personal capacity, as distinguished from those 
due from the firm or partnership. Goddard v. 
Hapgood, 25 Vt. 360, 60 Am, Dec, 272. 


INDIVIDUAL SYSTEM OF LOCATION. A 
term formerly used in Pennsylvania to desig- 
nate the location of public lands by surveys, 
in which the land called for by each warrant 
was separately surveyed. Ferguson y. Bloom, 
144 Pa, 549, 23 A. 49. 


INDIVIDUALLY. Separately and personally, 
as distinguished from jointly or officially, and 
as opposed to collective or associate action or 
common interest. Southern Distributing Co. 
v. Carraway, 189 N. C. 420, 127 S. E. 427, 428; 
Revere Oil Co. v. Bank of Chillicothe (Tex. 
Civ. App.) 255 S. W. 219, 220. 


INDIVIDUUM. Lat. In the elvil law. That 
cannot be divided. Calvin. 


INDIVISIBLE. Not susceptible of division or 
apportionment; inseparable; entire. Thus, 
a contract, covenant, consideration, etc., may 
be divisible or indivisible; å. e., separable or 
entire, Garon v. Credit Foncier Canadien, 
37 R. I. 278, 92 A. 561, 564. See, also, Con- 
tract. 


INDIVISUM. Lat. That which two or more 
persons hold in common without partition; 
undivided. 


INDORSAT. In old Scotch law. 
2 Pite. Crim, Tr. 41. 


Indorsed. 


INDORSE. To write a name on the back of 
a paper or document. Bills of exchange and 


promissory notes are indorsed by a party’s | 


writing his name on the back. Hartwell v. 
Hemmenway, 7 Pick. (Mass.) 117. 

“Indorse” is a technical term, having suffi- 
cient legal certainty without words of more 
particular description. Brooks v. Edson, 7 
Vt. 351, 


INDORSEE. The person to whom a Dill of 
exchange, promissory note, bill of lading, etc., 
is assigned by indorsement. 


INDORSEE IN DUE COURSE. An indorsee 
in due course is one who, in good faith, in the 
ordinary course. of business, and for value, 
before its apparent maturity or presumptive 
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dishonor, and without knowledge of its actual 
dishonor, acquires a negotiable instrument 
duly indorsed to him, or indorsed generally, or 
payable to the bearer. More v. Finger, 128 
Cal. 313, 60 P. 933. 


INDORSEMENT. The act of a payee, 
drawee, accommodation indorser, or holder of 
a bill, note, check, or other negotiable instru- 
ment, in writing his name upon the back of 
the same, with or without further or qualify- 
ing words, whereby the property in the same 
is assigned and transferred to another, 

That which is so written upon the back of a 
negotiable instrument. State v. Hearn, 115 
Ohio St. 340, 154. N. E. 244, 245; Kramer y. 
Spradlin, 148 Ga. 805, 98 S. E. 487, 488, 

In the law of negotiable instruments, a new 
and substantive contract by which title to the 
instrument is transferred and by which in- 
dorser becomes a party to the instrument and 
is liable, on certain conditions for its pay- 
ment. Johnson v. Beickey, 64 Utah, 43, 228 
P. 189, 191; Routier v. Williams, 52 ‘N, D 
793, 204 N. W. 678, 680. In this respect in- 
dorsement differs from a common-law assign- 
ment. Jones County Trust & Savings Bank 
v. Kurt, 192 Iowa, 965, 182 N. W. 409, 413. 

One who writes his name upon a negotiable 
instrument, otherwise than as a maker or ac- 
eeptor, and delivers it, with his name thereon, 
to another person, is called an “indorger,” 
and his act is called ‘“indorsement.” 

The word “indorsement” is also used with 
reference to writs, insurance policies, certifi- 
cates of stock, ete. The term as used in the 
Uniform Stock Transfer Act contemplates a 
writing passing or attempting to pass title or 
an interest. Stoltz v. Carroll, 99 Ohio St, 289, 
124 N. E. 226, 231. As applied to a writ or 
warrant “indorsement” is an entry made on 
the back thereof. Gondas v. Gondas, 99 N. 
J. Eq. 473, 184 A. 615, 617. 


Accommodation indorsement 


In the law of negotiable instruments, one made by 
a third person without any consideration, but mere- 
ly for the benefit of the holder of the instrument, 
or to enable the maker to obtain money or credit 
on it. Unless otherwise explained, it is understood 
to be a loan of the indorser’s credit without restric- 
tion. Citizens’ Bank v. Platt, 135 Mich. 267, 97 N. 
W. 694; Peale v. Addicks, 174 Pa. 543, 34 Atl. 201; 
Cozens v. Middleton, 118 Pa. 622, 12 Atl. 566; Young 
v. Exchange Bank of Kentucky, 152 Ky. 293, 153 S. 
W. 444, 445, Ann. Cas. 1915B, 148, 


Blank indorsement 


One made by the mere writing of the indorser’s 
name on the back of the note or bill, without men- 
tion of the name of any person in whose favor the 
{ndorsement is made, but with the implied under- 
standing that any lawful holder may fill in his own 
name above the indorsement if he so. chooses. . See 
Thornton v. Moody, 11 Me. 256; Scollans v. Rollins, 
179 Mass. 346, 60 N: E. 983, 88 Am, St. Rep. 886; Ma- 
lone v. Garver, 3 Neb. (Unof.) 710, 92. N. W. 726; 
Northern Trading Co. v. Drézel State Bank of Chi- 
éago, 37 N. D: 521, 164 N.. W. 151, 1545 Alfderhelde 
v. Moeller; 221 Mo. App, 442; 281 S. W. 965, 967. 
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ConditHonal. indorsement. 


One by which the indorser annexes some condition 
(other than the failure of prior parties to pay) to 
his liability. The condition may be either precedent 
or subsequent. i Daniel, Neg. Inst. § 697. 


Pull indorsement 


One by which the indorser orders the money to 
be paid to some particular person by name; it dif- 
fers from a blank indorsement, which consists mere- 
ly in the name of the indorser written on the back 
of the instrument. Kilpatrick v. Heaton, 3 Brev. 
(5. C.) 92; Lee v. Chillicothe Branch of State Bank, 
15 Fed, Cas. 153. 


Irregular indorsement 


One made by a third person before delivery of 
the note to the payee; an indorsement in blank by 
a third person above the name of the payee, or when 
the payee does not indorse at all. Carter v. Long, 
125 Ala, 280, 28 South. 74; Bank of Bellows Falls 
v. Dorset Marble Co., 61 Vt. 105, 17 Atl. 43; Metro- 
politan Bank v. Muller, 50 La, Ann. 1278, 24 South. 
295, 69 Am. St, Rep. 475. 


Proper indorsement 


Such indorsement as the law merchant requires 
to authorize payment, to the holder of the instru- 
ment. Security State Bank v. State Bank of Brant- 
ford, N. D., 31 N. D. 454, 154 N. W. 282, 283. i 


Qualified indorsement 


One which restrains or limits, or qualifies or en- 
larges, the liability of the indorser, in any manner 
different from what the law generally imports as 
his true liability, deducible from the nature of the 
instrument. Chitty, Bills, 261; Stover Bank v. 
Welpman (Mo. App.) 284 S. W. 177, 180. A transfer 
of a bill of exchange or promissory note to an in- 
dadorsee, without any liability to the indorser. The 
words usually employed for this purpose are “sans 
recours,” without recourse. 1 Bouv. Inst. No. 1138, 


Regular indorsement 


An indorsement in blank by a third person under 
the name of the payee or after delivery of the note 
to him. Bank of Bellows Falls v. Dorset Marble Co., 
61 Vt. 106, 17 Atl. 42. 


Restrictive indorsement 


One which stops the negotiability of the instru- 
ment, or which contains such a definite direction as 
to the payment as to preelude the indorsee from 
making any further transfer of the instrument. 
Drew v. Jacock, 6 N. ©. 138; Lee v. Chillicothe 
Branch Bank, 15 Fed. Cas, 153; People’s Bank v. 
Jefferson County Sav. Bank, 106 Ala. 524, 17 South. 
728, 54 Ami. St. Rep. 59. Defined by statute in some 
states as an indorsement which either prohibits the 
further negotiation of the instrument, or consti- 
tutes the indorsee the agent of the indorser, or vests 
the title in the indorsee in trust for or to the use 
of some other person. Negotiable Instruments Law 
N. D. § 36 (Comp. Laws 1913, § 6921); Bates’ Ann, 
St. Ohio 1904, § 3172h (Gen. Code, § 8141). 


Special indorsement 


An indorsement in full, which specifically names 
the indorsee. Malone v. Garver, 3 Neb. (Unof.) 710, 
92 N. W. 726; Carolina Sav. Bank v. Florence To- 
bacco Co., 45 S. C. 373, 233 S. E. 139, 


INDUCLE 


Spectal indorsement of writ 

In English practice. The writ of summons in an 
action may, under Order iii. 6, be indorsed with the 
particulars of the amount sought to be recovered in 
the action, after giving credit for any payment or 
set-off; .and this special indorsement. (as it is 
called) of the writ is applicable in all actions where 
the plaintiff seeks merely to recover a debt or liq- 
uidated demand in money payable by the defend- 
ant, with or without interest, arising upon a con- 
tract, express or implied, as, for instance, on a Dill 
of exchange, promissory note, check, or other sim- 
ple contract debt, or on a bond or contract under 
seal for payment of a liquidated amount of money, 
or on a statute where the sum sought to be recov- 
ered is a fixed sum of money or in the nature of a 
debt, or on a guaranty, whether under seal or not. 
Brown. 


INDORSER. He who indorses; $ e, being 
the payee or holder, writes his name on the 
back of a bill of exchange, etc. 


INDUBITABLE PROOF. Evidence which is 
not only found credible, but is of such weight 
and directness as to make out the facts al- 
leged beyond a doubt. Hart v. Carroll, 85 Pa. 
511; Jermyn v. McClure, 195 Pa, 245, 45 A. 
938. 


INDUCEMENT. 


in Contracts 


The benefit or advantage which the prom- 
isor is to receive from a contract is the in- 
ducement for making it. Collins v. Harris, 
130 Wash. 394, 227 P. 508, 509; State Bank 
of Ardock v. Burke, 53 N. D. T77, 208 N. W. 
115, 117; E. F. Spears & Sons v. Winkle, 186 
Ky. 585, 217 8. W. 691, 692. 


in Criminal Evidence 


Motive; that which leads or tempts to the 
commission of crime. Burrill, Cire. Ey. 283. 


In Pleading 


That portion’ of a declaration or of any 
subsequent pleading in an action which is 
brought forward by way of explanatory in- 
troduction to the main allegations. Brown. 
Houston v. Tyler, 140 Mo. 252, 36 S. W. 654; 
Consolidated Coal Co. v. Peers, 97 Ill App. 
194; Taverner v. Little, 5 Bing. N. ©. 678; 
Grand v. Dreyfus, 122 Cal. 58, 54 P. 389; 
Modica v. Martino, 211 App. Div. 516, 207 
N. Y. S. 479, 481; McDonald v. Hall, 203 
Mich. 481, 170 N. W. 68, 72; Varnes v. Sea- 
board Air Line Ry. Co., 80 Fla. 624, 86 So. 
433, 434; Nolan v. Standard Pub. Co., 67 
Mont. 212, 216 P. 571, 574; Kee v. Armstrong, 
Byrd & Co., 75 Ok. 84, 182 P. 494, 498, 5 A. 
L. R. 1349. 


INDUCIÆ. 


In international Law 


A truce; a suspension of hostilities} an 
agreement: during war to abstain for a time 
from warlike acts. 


INDUCLA 


In Old Maritime Law 


A period of twenty days after the safe ar- 
rival of a vessel under bottomry, to dispose of 
the cargo, and raise the money to pay the 
creditor, with interest. 


In Old English Practice 


Delay or indulgence allowed a party to an 
action; further time to appear in a cause, 
Bract. fol. 852b; Fleta, lib. 4, €. 5, § & 


In Scotch Practice 


Time allowed for the performance of an 
act. Time to appear to a citation. Time to 
collect evidence or prepare a defense. 


—Inducia legales. In Scotch law. The days 
between the citation of the defendant and the 
day of appearance; the days between the test 
day and day of return of the writ. 


INDUCT. To put in enjoyment or possession, 
especially to introduce into possession of an 
office or benefice, with customary ceremonies, 
to bring in, initiate, to be put formally in 
possession, inaugurate or install, State ex 
rel. Slattery v. Raupp, 303 Mo. 684, 263 S. W. 
834, 835. 


INDUCTIO. Lat. Inthe civil law. Oblitera- 
tion, by drawing the pen or stylus over the 
writing. Dig. 28,4; Calvin. 


INDUCTION. In ecclesiastical law. The 
ceremony by which an incumbent who has 
been instituted to a benefice is vested with 
full possession of all the profits belonging to 
the church, so that he becomes seised of the 
temporalities of the church, and is then com- 
plete incumbent. It is performed by virtue 
of a mandate of induction directed by the 
bishop to the arch-deacon, who either per- 
forms it in person, or directs his precept to 
one or more other clergymen to do it. Phil- 
lim. Ece. Law, 477. 


INDULGENCE. In the Roman Catholic 
Church. A remission of the punishment due 
to sins, granted by the pope or church, and 
supposed to save the sinner from purgatory. 
Its abuse led to the Reformation in Germany. 
Wharton. Forbearance, (g. v.) 


INDULTO. 
In Ecclesiastical Law 


A dispensation granted by the pope to do 
or obtain something contrary to the common 
law. 

In Spanish Law 


The condonation or remission of the pun- 
ishment imposed on a criminal for his offense. 
This power is exclusively vested in the king. 


INDUMENT. Endowment, (g. v.) 


INDUSTRIAL AND PROVIDENT SOCIE- 
TIES. ‘Societies formed in England for car- 
rying on any labór, trade, or ‘handicraft, 
‘whether wholesale or retail, including: the 


‘or more 
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buying and selling of land and also (but sub- 
ject to certain restrictions) the business of 
banking. 


INDUSTRIAL SCHOOLS. Schools (estab- 
lished by voluntary contribution) in which 
industrial training is provided, and in which 
children are lodged, clothed, and fed, as well 
as taught. 


INDUSTRIAL TRACK. One connecting with 
main line track and used and equipped for 
moving freight in carloads to or from one 
industries thereby reached and 
served, in incidental services such as load- 
ing, reloading, or storing, and in incidental 
switching or yard movements. Gulf, C. & S. 
F. R. Co. v. Texas & P. R. Co. (©. C. A.) 4 
F.(2d) 904, 906, 907; Miler Engineering Co. 
v. Louisiana Ry. & Nav. Co., 144 La. 786, 81 
So. 314, 317. 


INDUSTRIAM, PER. Lat. A qualified 
property in animals fere nature may be ac- 
quired per industriam, i. e, by a man’s re- 
claiming and making them tame by art, in- 
dustry, and education; or by so confining 
them within his own immediate power that 
they cannot escape and use their natural lib- 
erty. 2 Steph. Comm. 5. 


INDUSTRY. Any department or branch of 
art, occupation, or business conducted as a 
means of livelihood or for profit; especially, 
one which employs much labor and capital 
and is a distinct branch of trade. Chicago, 
R. I. & P. Ry. Co. v. State, 83 Okl. 161, 201 
P. 260, 264; City of Rochester v. Rochester 
Girls’ Home (Sup.) 194 N. Y. S. 236, 237. 


INEBRIATE. A person addicted to the use 
of intoxicating liquors; an habitual drunk- 
ard. 


Any person who habitually, whether continuously 
or periodically, indulges in the use of intoxicating 
liquors to such an extent as to stupefy his mind, 
and to render him incompetent to transact ordinary 
business with safety to his estate, shall be deemed 
an inebriate, within the meaning of this chapter: 
provided, the habit of so indulging in such use shall 
have been at the time of inquisition of at least one 
year’s standing. Code N. C. 1883, § 1671 (C. S. § 
2284). And see In re Anderson, 132 N. C. 243, 43 8, 
E. 649; State v, Ryan, 70 Wis. 676, 36 N. W. 823; 
Interdiction of Gasquet, 68 So. 89, 92, 136 La, 957. 


INE, CODE OF. A code of the West Saxons 
dating from 688 to 695. Adopted by Alford, 
probably with alterations. Seebohm, Tribal 
Customs, 386. 


INELIGIBILITY. Disqualification or legal 
incapacity to be elected to an office. Thus, 
an alien or naturalized citizen is ineligible 
to be elected president of the United States. 
Carroll v. Green, 148 Ind. 362, 47 N. B., 223; 
State v. Murray, 28 Wis. 99, 9 Am. Rep. 489. 
This incapacity.arises from various causes ; 
and a person may be incapable of being elect- 
ed to one office who may be elected to anoth- 
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er; the incapacity may also be perpetual or 
temporary. 


INELIGIBLE. Disqualified to be elected. to 
an office; also disqualified to hold an office 
if elected or appointed to it. State v. Murray, 
28 Wis. 99, 9 Am. Rep. 489. 


inesse potest donationi, modus, conditio sive 
causa; ut modus est; si conditio; quia causa. 
In a gift there may be manner, condition, and 


cause; as [ut] introduces a manner; if, 
[si] a condition; because,’ [quia,] a cause. 
Dyer, 138. . 


INEST DE JURE. Lat. 
right; 


It is implied of 
it is implied by law. 


INEVITABLE. 
fortuitous ; 
man care, foresight, or exertion to avoid or 
prevent, and therefore suspending legal rela- 
tions so far as to excuse from the perform- 
ance of contract obligations, or from liability 
for consequent loss 


Incapable of being avoided; 


INEVITABLE ACCIDENT. An unavoidable 
accident; one produced by an irresistible 
physical cause; an accident which cannot be 
prevented by human skill or foresight, but 
results from natural causes, such as lightning 
or storms, perils of the sea, inundations or 
earthquakes, or sudden death or illness. By 
irresistible force is meant an interposition 
of human agency, from its nature and power 
absolutely uncontrollable. Brousseau y. The 
Hudson, 11 La. Ann. 428; State v. Lewis, 107 
N. ©. 967, 12 S. E. 457, 11 L. R. A. 105; Rus- 
sell v. Fagan, T Houst. (Del.) 389, 8 A. 258; 
Hall v. Cheney, 36 N. H. 30; Newport News 
& M. V. Co. v. U. S., 61 F. 488, 9 C. C. A. 579; 
The R. L. Mabey, 14 Wall. 215, 20 L. Ed. 881; 
The Locklibo, 3 W. Rob. 818; Early v. Hamp- 
` ton, 15 Ga. App. 95, 82 S. E. 669, 671; El Paso 
Printing Co. v. Glick (Tex. Civ. App.) 246 8. 
W. 1076, 1078; Leland v. Empire Engineering 
Co., 185 Md. 208, 108 A. 570, 575. Inevitable 
accident occurs where a vessel is pursuing a 
lawful avocation in a lawful manner, using 
the proper precautions against danger, and 
an accident occurs. The highest degree of 
caution that can be used is not required. It 
is enough that it is reasonable under the cir- 
cumstances; such as iS usual in similar cases, 
and thas been found by long experience to be 
sufficient to answer the end in view,—the 
safety of life and property. The Grace Gird- 
ler, 7 Wall. 196, 19 L. Ed. 113. Inevitable 
accident is only when the disaster happens 
from natural causes, without negligence or 
fault on either side, and when both parties 
have endeavored, by every means in their 
power, with due care and caution, and with 
a proper display of nautical skill, to prevent 
the occurrence of the accident. Sampson v. 
U. S., 12 Ct. Cl. 491; The Herm (C. © A.) 267 
F. 373, 874; The Old Reliable (C. C. A.) 269 
F. 725, 729; The Fullerton (C, ©. A) 211 F. 


transcending the power of hu-. 


INFANS 


833, 886; The Lackawanna (C. C. A.) 210 F. 
262, 264. . 


A guard; a watchman. 


INEWARDUS. 
Domesday. 
INFALISTATUS. In old English law. Ex- 


posed upon the sands, or seashore. A species 
of punishment mentioned in Hengham, Cow- . 
ell. 


INFAMIA. Lat. Infamy; ignominy or dis- 
grace. 


By infamia juris is meant infamy established by 
law as the consequence of crime; infamia facti is 
where the party is supposed to be guilty of such 
crime, but it has not been judicially proved, Comm. 
v. Green, 17 Mass. 515, 5AL 


INFAMIS. Lat. In Roman law. A person 
whose right of reputation was diminished 
(involving the loss of some of the rights of 
citizenship) either on account of his infamous 
avocation or because of conviction for crime. 
Mackeld. Rom. Law, § 135. 


INFAMOUS CRIME. See Crime. 


INFAMOUS PUNISHMENT. 
ment. 


See Punish- 


INFAMY. A qualification of a man’s legal 
status produced by his conviction.of an in- 
famous crime and the consequent loss of 
honor and credit, which, at common law, 
rendered him incompetent as a wituess, and 
by statute in some jurisdictions entails oth- 
er disabilities. McCafferty v. Guyer, 59 Pa. 
116; Ex parte Wilson, 114 U. S. 417, 5 S. Ct. 
935, 29 L. Ed. 89; State v. Clark, 60 Kan. 450, 
56 P. 767. 


INFANCY. Minority; the state of a person 
who is uuder the age of legal majority, —at 
common law, twenty-one years. According 
to the sense in which this term is used, it 
may denote the condition of the person mere- 
ly with reference to his years, or the con- 
tractual disabilities which non-age entails, 
or his status with regard to other powers or 
relations, Keating v. Railroad Co., 94 Mich. 
219, 58 N. W. 1058; Anonymous, 1 Salk. 44; 
Code Miss. 1892, § 1505 (Code 1930, § 1373). 


Natural Infancy 


A period of non-responsible life, which ends. 
with the seventh year. Wharton. 


INFANGENTHEF. In old English law. A 
privilege of lords of certain manors to judge 
any thief taken within their fee. See Out- 
fangthef. 


INFANS. Lat. In the civil law. A child 
under the age of seven years; so called 
“quasi impos fandi,” (as not having the fac- 
ulty of speech.) Cod. Theodos, 8, 18, 8. 


Infans non multum a furioso distat. An in- 
fant does not differ much from a lunatic. 


INFANT 


Bract. 1. 3, e 2, § 8; Dig. 50, 17, 5, 40; 1 
Story, Eq. Jur. §§ 223, 224, 249. 


INFANT. A person within age, not of age, 
or not of full age; a person under the age of 
twenty-one years; a minor. Co. Litt. 171b; 
1 Bl. Comm. 468-466; 2 Kent, Comm, 233. 
Beavers v. Southern Ry. Co., 212 Ala. 600, 
103 So. 887, 889; Audsley v. Hale, 803 Mo. 
451, 261 S. W. 117, 123. 


INFANTIA. Lat. In the civil law. The 
period of infancy between birth and the age 
‘of seven years. Calvin. ` 


INFANTICIDE. The murder or killing of 
an infant soon after its birth. The fact of 
the birth distinguishes this act from “feti- 
cide” or “procuring abortion,” which terms 
denote the destruction of the fetus in the 
womb. See, also, Prolicide.. 


INFANTS’ MARRIAGE ACT. The statute 18 
& 19 Vict. c. 43. By virtue of this act every 
infant, (if a male, of twenty, or, if a female, 
of seventen, .years,—section 4,) upon or in 
contemplation of marriage, may, with the 
sanction of the chancery division of tha 
high court, make a valid settlement or con- 
tract for a settlement of property. Wharton, 


INFANZON. In Spanish law. A person of 
noble birth, who exercises within his do- 
mains and inheritance no other rights and 
privileges than those conceded to him. Es- 
eriche. 


INFECTION. In medical jurisprudence. 
The transmission of disease or disease germs 
from one person to another, either directly 
by contact with morbidly affected surfaces, 
or more remotely through inhalation, absorp- 
tion of food or liquid tainted with excre- 
mental matter, contact with contaminated 
elothing or bedding, or other agencies. 


A distinction is sometimes made between ‘“‘in- 
fection” and “contagion,” by restricting the latter 
term to the communication of disease by direct con- 
tact. See Grayson v. Lynch, 163 U. 5. 468, i6 Sup, 
Ct. 1064, 41 L. Ed. 230; Wirth v. State, 63 Wis. 51, 
22. N. W., 860; Stryker v. Crane, 33 Neb. 690, 50 N. 
W. 1133. But “infection” is the wider term and in 
proper use includes ‘‘contagion,” and is frequently 
extended so as to include the local inauguration of 
disease from other than human sources, as from 

“miasmas, poisonous plants, etc. In another, and 
perhaps more accurate sense, contagion is the en- 
trance or lodgment of pathogenic germs in the sys- 
tem as a result of direct contact; infection is their 
fixation in the system or the inauguration of dis- 
ease as a consequence. In this meaning, infection 
does not always result from contagion, and on the 
other hand it may result from the introduction of 
disease germs into the system otherwise than by 
contagion, 


Auto- infection 


The communication of disease from one 
part of the body to another by mechanical 
transmission of virus from: a diseased: to a 
healthy. part. ` n 
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Infectious Disease 


One capable of being transmitted or com- 
municated by means of iufection. 


INFEFT. In Scotch law. To give seisin or 
possession of lands; to invest or enfeoff. 1 
Kames, Eq. 215. 


INFEFTMENT. 


In Old Scotch Law 


Investiture or infeudation, including both 
charter and seisin. 1 Forb. Inst. pt. 2, p. 110. 


In Later Law 


Saisine, or the instrument of possession. 
Bell. 


INFENSARE CURIAM. Lat. An expression 
applied to a court when it suggested to an 
advocate something which he had omitted 
through mistake or ignorance, Spelman. 


INFEOFFMENT. The act or instrument of 
feoffment. In Scotland it is synonymous with 
“saisine,” meaning the instrument of posses- 
sion, Formerly it was synonymous with ‘“in- 
vestiture.” Bell. 


INFERENCE. In the law of evidence. A 
truth or proposition drawn from another 
which is supposed or admitted to be true. A 
process of reasoning by which a fact or prop- 
osition sought to be established is deduced as 
a logical cousequence from other facts, or a 
State of facts, already proved or admitted. 
Gates v. Hughes, 44 Wis. 386; Whitehouse 
v. Bolster, 95 Me. 458, 50 A. 240; Joske v. 
Irvine, 91 Tex. 574, 44 S. W. 1059. 

An inference is a deduction which the rea- 
son of the jury makes from the facts proved, 
without an express direction of law to that 
effect. Code Civil Proc. Cal. § 1958; Puget 
Sound Electric Ry. v. Benson (O. C. A.) 258 
F. 710, 714; Glowacki v. North Western Ohio 
Ry. & Power Co., 116 Ohio St. 451, 157 N. B. 
21, 23, 53 A. L. R. 1486; Wright v. Conway, 
34 Wyo. 1, 242 P. 1107, 1110. 


A “presumption” and an “inference” are not the 
Same thing, a presumption being a deduction which 
the iaw requires a trier of facts to make, an infer- 
ence being a deduction which the trier may or may 
not make, according to his own conclusions; a pre- 
sumption is mandatory, an inference, permissible. 
Cross v. Passumpsic Fiber Leather Co., 98 A. 1010, 
1014, 90 Vt. 397; Joyce v, Missouri & Kansas Tele- 
phone Co. (Mo. App.) 211 S. W. 900, 901; State v. 
Godlasky, 47 8. D. 36, 195 N. W. 832, 883; Stumpf v. 
Montgomery, 101 Okl. 257, 226 P. 65, 68, 82 A. L. R. 
1490. 


INFERENTIAL. . In the law of evidence. 
Operating in the way of inference; argumen- 


tative. Presumptive evidence is sometimes 
termed “inferential” Com. v. Harman, 4 4 Pa. 
272, 


INFERENTIAL FACTS. See. Fact. 


INFERIOR... One: who, in. relation to" an- 
other, has less power and is below him; one 
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who is bound to obey another. He who makes 
the law is the superior; he who is bound 
to obey it, the inferior. 1 Bouv. Inst. no. 8. 


INFERIOR COURT. This term may denote 
any court. subordinate to the chief appellate 
tribunal in the particular judicial system; 
but it is commonly used as the designation 
of a court of special, limited, or statutory ju- 
risdiction, whose record must show the exist- 
ence and attaching of jurisdiction in any giv- 
en case, in order to give presumptive validity 
to its judgment. See Ex parte Cuddy, 131 U. 
8. 280, 9 S. Ct. 703, 33 L. Ed. 154; Kempe 
v. Kennedy, 5 Cranch, 185, 3 L. Ed. 70; 
Grignon v. Astor, 2 How. 341, 11 L. Ed. 283; 
Swift v. Wayne Circuit Judges, 64 Mich. 479, 
B31 N. W. 484; Cole v. Marvin, 98 Or. 175, 
193 P. 828, 830. . 

The English courts of judicature are class- 
ed generally under two heads,—the superior 
courts and the inferior courts; the former 
division comprising the courts at Westmin- 
ster, the latter comprising all the other courts 
in general, many of which, however, are far 
from being of inferior importance in the com- 
mon acceptation of the word, Brown. 


INFEUDATION. The placing in possession 
of a freehold estate; also the granting of 
tithes to laymen. 


INFICIARI. Lat. In the civil law. To 
deny; to deny one’s liability; to refuse to 
pay a debt or restore a pledge; to deny the 
allegation of a plaintiff; to deny the charge 
of an accuser, Calvin. 


INFICIATIO. Lat. In the civil law. De- 
nial; the denial of a debt or liability; the 
denial of the claim or allegation of a party 
plaintiff. Calvin. 


INFIDEL. One who does not believe in the 
existence of a God who will reward or pun- 
ish in this world or that which is to come. 
Hale v. Everett, 53 N. H. 54, 16 Am. Rep. 
82; Jackson v. Gridley, 18 Johns. (N. Y.) 103; 
Heirn v. Bridault, 37 Miss. 226. One who 
professes no religion that can bind his con- 
science to speak the truth. 1 Greenl. Ev. § 
368. One who does not recognize the inspira- 
tion or obligation of the Holy Scriptures, or 
generally recognized features of the Christian 
religion. Gibson v. Ins. Co., 87 N. Y. 580, 


INFIDELIS, 


In Old English Law 
An infidel or heathen. 


In Feudal Law 
One who violated fealty. 


INFIDELITAS. In feudal law. Infidelity; 
faithlessness to one’s feudal oath. Spelman. 


INFIDUCIARE. In old European law. To 
pledge property. Spelman. 


INFIHT. Sax. An assault made on a per- 
son inhabiting the same dwelling. 


That which is 
12 Coke, 24. 


Infinitum in jure reprobatur. 
endless is reprobated in law. 
Applied to litigation. 


INFIRM. Weak, feeble. The testimony of 
an “infirm” witness may be taken de bene 
esse in some circumstances, See 1 P. Wms. 
117. 


INFIRMATIVE. In the law of evidence. 
Having the quality of diminishing force; 
having a tendency to weaken or render in- 
firm. 3 Benth. Jud. Ev. 14; Best, Pres. § 
217. Exculpatory is used by some authors 
as synonymous. See Wils, Cire. Ev. 120; 
Best, Pres. § 217. 


INFIRMATIVE CONSIDERATION. In the 
law of evidence. A consideration, supposi- 
tion, or hypothesis of which the criminative 
facts of a case admit, and which tends to 
weaken the inference or presumption of guilt 
deducible from them. Burrill, Cire. Ev. 153- 
155. 


INFIRMATIVE FACT. In the law of evi- 
dence. A fact set up, proved, or even Sup 
posed, in opposition to the criminative facts 
of a case, the tendency of which is to weaken 
the force of the inference of guilt deducible 


from them. 3 Benth. Jud. Ev. 14; Best, 
Pres. § 217, et seg. 
INFIRMATIVE HYPOTHESIS. A term 


sometimes used in criminal evidence to de- 
note an hypothesis or theory of the case 
which assumes the defendant’s innocence, and 
explains the criminative evidence in a man- 
ner consistent with that assumption. 


INFIRMITY. In an application for insur- 
ance an ailment or disease of a substantial 
character, which apparently in some material 
degree impairs the physical condition and 
health of the applicant and increases the 
chance of his death or sickness and which if 
known, would have been likely to deter the 
insurance company from issuing the’ policy. 
Eastern Dist. Piece Dye Works v., Travelers’ 
Ins. Co., 234 N. Y. 441, 188 N. E. 401, 404, 
26 A. L. R. 1505; Mutual Life Ins. Co. of 
New York v. Dodge (©. C. A.) 11 F.(2d) 486, 
489; Travelers’ Ins. Co. yv. Pomerantz, 246 
N. Y. 63, 158 N. E. 21, 22. 


INFLUENCE. See Undue Influence. 


4 
INFORMAL. Deficient in legal form; 
artificially drawn up. 


in- 


INFORMALITY. Want of legal form. See 
State v. Gallimon, 24 N. ©. 377; Franklin 
y. Mackey, 16 Serg. & R. (Pa.) 118; Hunt v. 
Curry, 37 Ark. 108. 


INFORMATION 


INFORMATION. 


In Practice 


An accusation exhibited against a person 
for some criminal offense, without an indict- 
ment. 4 Bl. Comm. 308. 

An accusation in the nature of an indict- 
ment, from which it differs only in being pre- 
sented by a competent public officer on his 
oath of office, instead of a grand jury on 
their oath. 1 Bish. Crim. Proc. § 141; Peo- 
ple v. Sponsler, 1 Dak. 289, 46 N. W. 459; 
Goddard v. State, 12 Conn. 452; State v. 
Ashley, 1 Ark. 279; Clepper v. State, 4 Tex. 
246; People ex rel, MacSherry v. Enright, 
184 N. Y. S. 248, 251, 112 Misc. 568; State 
v. Williams, 109 Ark. 465, 161 S. W. 159, 
161; People v. Foster, 198 Cal. 112, 243 P. 
667, 670; State v. Noell, 220 Mo. App. 883, 
295 S. W. 529, 530; State v. Bowman, 40 
Idaho, 470, 235 P. 577; Howard v. State, 
143 Tenn. 539, 227 S. W. 36. A written 
accusation sworn to before a magistrate, upon 
which an indictment is afterwards founded. 
Commonwealth v. Cooke, 55 Pa. Super. Ct. 
485, 489. 

The word is also frequently used in the 
law in its sense of communicated knowledge. 
Masline v. New York, N. H. & H. R. Co., 
95 Conn. 702, 112 A. 639, 640. And afñdavits 
are frequently made, and pleadings and oth- 
er documents verified, on “information and 
. belief.” 

g In French Law 


The act or instrument which contains the 
depositions of witnesses against the accused. 
Poth. Proc. Civil, § 2, art. 5. 


In General 


—Criminal information. A formal accusation 
‘of crime, differing from an indictment only 
in that it is preferred by a prosecuting offi- 
cer instead of by a grand jury. U. 8. v. 
Borger (C. C.) 7 F. 198; State v. Barrell, 75 
Vt. 202, 54 A. 183, 98 Am. St. Rep. 813. 


—Information in the nature of a quo warranto, 
A proceeding against the usurper of a fran- 
chise or office. Jarman v. Mason, 102 OKI. 
278, 229 P. 459, 460. See Quo Warranto. 


—Information of intrusion. A proceeding in- 
stituted by the state prosecuting officer 
against intruders upon the public domain. 
See Gen. St. Mass. c. 141 (Gen. Laws, c. 245); 
Com, v. Andre’s Heirs, 3 Pick. (Mass.) 224; 
Com. v. Hite, 6 Leigh (Va.) 588, 29 Am. Dee. 
226. 


INFORMATUS NON SUM. In practice. I 
am not informed. A formal answer made by 
the defendant’s attorney in court to the effect 
that he has not been advised of any defense 
to be made to the action. Thereupon judg- 
ment by default passes. 


INFORMER. A person who-informs-or pre- 
fers an accusation against another, whom he 
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suspects of the violation of some penal stat- 
ute. 
Common Informer 


A common prosecutor. A person who ha- 
bitually ferrets out crimes and offenses and 
lays information thereof before the ministers 
of justice, in order to set a prosecution on 
foot, not because of his office or any special 
duty in the matter, but for the sake of the 
share of the fine or penalty which the law 
allots to the informer in certain cases. Also 
used in a less invidious sense, as designating 
persons who were authorized and empowered 
to bring action for penalties. U. 8. v. Stock- 
ing (D. C.) 87 F. 861; In re Barker, 56 Vt. 
20. 


INFORTIATUM. The name given by the 
glossators to the second of the three parts or 
volumes into which the Pandects were divid- 
ed. It commences with the third title of the 
twenty-fourth book and ends with the thirty- 
eighth book. The glossators at Bologna had 
at first only two parts, the first called “Diges- 
tum Vetus,” (the old Digest,) and the last call- 
ed “Digestum Novum,” (the New Digest.) 
When they afterwards received the middle or 
second part, they separated from the Diges- 
tum Novum the beginning it had then, and 
added it to the second part, from which en- 
largement the latter received the name “In- 
fortiatum.” Mackeld. Rom. Law, § 110. 


INFORTUNIUM, HOMICIDE PER. Where 
a man doing a lawful act, without intention 
of hurt, unfortunately kills another. 


INFRA. (Lat.) Below, under, beneath, un- 
derneath. The opposite of supra, above. 
Thus, we say, primo gradu est—supra, pater, 
mater, infra, filius, flia: in the first degree of 
kindred in the ascending line, above is the 
father and the mother, below, in the descend- 
ing line, son and daughter. Inst. 3. 6. 1. 

In another sense, this word signifies with- 
in: as, infra corpus civitatis, within the body 
of the country; infra presidia, within the 
guards. So of time, during: infra furorem, 
during the madness. This use is not classical. 
The use of infra for intra seems to have 
sprung up among the barbarians after the 
fall of the Roman empire. 


INFRA ÆTATEM. Under age; not of age. 
Applied to minors. 


INFRA ANNOS NUBILES. Under marriage- 
able years; not yet of marriageable age. 


INFRA ANNUM. Under or within a year. 
Bract. fol. 7. 


INFRA ANNUM LUCTÛS. (Within the year 
of mourning.) The phrase is used in reference 
to the marriage of a widow within a year aft- 
er her husband’s death, which was prohibited 
by the civil law. ' 


INFRA BRACHIA. Within her arms.. Used 
of a husband de jure, as well as de facio. 2 
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Inst. 817. Also inter brachia. Bract. fol. 
1486. It was in this sense that a woman 
could only have an appeal for murder of her 
husband inter brachia sua. 


INFRA CIVITATEM. Within the state. 1 
Camp. 23, 24. 


INFRA CORPUS COMITATUS. Within the 
body (territorial limits) of a county, In Eng- 
lish law, waters which are infra corpus comi- 
tatus are exempt from the. jurisdiction of the 
admiralty. Waring v. Clarke, 5 How. 441, 
451, 12 L. Ed. 226. 


INFRA DIGNITATEM CURIÆ. Beneath the 
dignity of the court; unworthy of the con- 
sideration of the court. Where a bill in eq- 
uity is brought upon a matter too trifling to 
deserve the attention of the court, it is de- 
murrable, as being infra dignitatem curiæ. 
Smets v. Williams, 4 Paige, Ch. (N. Y.) 364. 


INFRA FUROREM. During madness; while 
in a state of insanity. Bract. fol. 19b. 


INFRA HOSPITIUM. Within the inn. When 
a traveler’s baggage comes infra hospitium, i 
€., in the care and under the custody of the 
innkeeper, the latter’s liability attaches. 


INFRA JURISDICTIONEM. Within the ju- 
risdiction. 2 Strange, 827. 


INFRA LIGEANTIAM REGIS. 
king’s ligeance. Comb. 212. 


INFRA METAS. Within the bounds or lim- 
its. Infra metas foreste, within the bounds 
of the forest. Fleta, lib. 2, c. 41, § 12. Infra 
metas hospitii, within the limits of the house- 
hold; within the verge. Id. lib, 2, e. 2, § 2. 


INFRA PRAESIDIA, Within the protection; 
within the defenses. In international law, 
“when a prize, or other captured property, is 
brought into a port of the captors, or with- 
in their lines, or otherwise under their com- 
plete custody, so that the chance of rescue is 
lost, it is said to be infra prewsidia. 


INFRA QUATUOR MARIA. Within the four 
seas; within the kingdom of England; within 
the jurisdiction. 


INFRA QUATUOR PARIETES. Within four 
walls. 2 Crabb, Real Prop. p. 106, § 1089. 


INFRA REGNUM. Within the realm. 


INFRA SEX ANNOS. Within six years. 
Used in the Latin form of the plea of the 
statute of limitations. 


INFRA TRIDUUM. Within three days.. For- 
mal words in old appeals. Fleta, lib. 1, c. 31, 
$6; Id. c. 35, § 3. 


INFRACTION. A breach, violation, or in- 
fringement; as of a law, a contract, a right 
or duty. 

In French law, this term is used as a gen- 
eral designation of all punishable actions. 
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INFRINGEMENT. 


INFRINGEMENT... A breaking into; a tres- 
pass or encroachment upon; a violation of a 
law, regulation, contract, or right. Used es- 
pecially of invasions of the rights secured by 
patents, copyrights, and trademarks. Good- 
year Shoe Machinery Co. v. Jackson, 112 Fed. 
146, 50 C. C. A. 159, 55 L. R. A. 692; Thomson- 
Houston Electric Co. v. Ohio Brass Co., 80 F. 
721, 26 ©. C. A. 107. Lo 


—Infringement of patent. The unauthorized . 
making, using, or selling for practical use, or 
for profit, of an invention covered by a valid 
claim of a patent during the life of the patent. 
It may involve any one or all of the acts of 
making, using, and selling. Johnston v. Dav- 
enport Brick & Tile Co. (D. C.) 237 F. 668, 
671; Braun, Bryant & Austin v. McGuire, 
201 Cal. 134, 255 P. 808, 810; Lowry. v. Hert 
(D. C.) 273 F. 698, 704; Marsh v. Nichols, 
Shepard & Co., 128 U. S. 605, 9 S. Ct. 168, 32 
L. Ed. 588; Rein v. Clayton, 37 F. 354, 3 L. R. 
A. 78; see Kirk v. U. S., 163 U. S. 55, 16 S. Ct. 
911, 41 L. Ed. 66; Celluloid Mfg. Co. v. Ameri- 
can Zylonite Co., 30 F. 487; Badische Anilin & 
Soda Fabrik v. Mfg. Co., 3 Bann. & A. 235, 
Fed. Cas. No. 721. 

To constitute infringement of a patent 
claim there must be present in the infringe- 
ing device or combination every element of 
such claim or its equivalent, so combined as 
to produce substantially the same result op- 
erating in substantially the same way. Safe- ` 
ty Car Heating & Lighting Co. v. Gould Coup- 
ler Co. (D. C.) 230 F. 848, 851; Wallicks v. 
Cantrell, 12 F. 790; Sickels v. ‘Borden, 3 
Blatchf. 535, Fed. Cas. No. 12,832; Shaver v. 
Mfg. Co., 30 F. 68; C. F. Mueller Co. vy. Cler- 
mont Mach. Co. (D. C.) 20°F.(2d) 418, 415; 
American Caramel- Co. v. Glen Rock Stamping 


‘Co. (D..C.) 201 F. 363, 365; Dayton Engineer- 


ing Laboratories Co. v. Kent (D. C.) 260 F; 
187, 189; Anakin Lock Works. v. Dillon Lock 
Works (C. C. A.) 292 F. 45, 48. 


—Contributory infringement. The intentional 
aiding of one person by another in the unlaw- 
ful making or selling of a patented: invention: 
usually done by making or selling one part of 
the patented invention, or one element of the 
combination, with the intent and purpose of 
so aiding. Thomson-Houston Electric Co. v. 
Specialty Co. (C. C.) 72 F. 1016; Shoe Mach, 
Co. v. Jackson, 112 F. 146, 50 C. C. A. 159, 55 
L. R. A. 692 ; Thomson-Houston Electrice Co. v. 
Ohio Brass Co., 80 F. 712, 26 C. C. A. 107; 
Stud Co. v. O’Brien (C. ©.) 93 F. 203; Harvey: 
Hubbell, Inc., v. General Electric Co. (C. C.- 
A.) 267 F, 564, 571; Safety Car Heating & 
Lighting Co. v. Gould Coupler Co. (D. C.) 229 
T. 429, 4839; New York Scaffolding Co. v. Whit- 
ney (C. ©, A.) 224 F. 452, 459. 


—Infringement of copyright. A copy, more or 
less servile, of a copyrighted work. Mere 
likeness is insufficient, and an original treat- 
ment of a subject, open alike to treatment by 
the copyright holder and others does not con- 
stitute infringement. Pellegrini v. Allegrini 


INFRINGEMENT 


(D. C.) 2 F.(2d) 610, 612; Kirke La Shelle Co. 
v. Armstrong, 173 App. Div. 282, 159 N. Y. 8. 
$63, 366. There must be appropriation of sub- 
stantial portions of the copyright matter. 
Hal E., Roach Studios (D. C.) 18 F.(2d) 126, 
127; Eggers v. Sun Sales Corporation (C. 
QO. A.) 263 F, 373, 375. 


Under 17 USCA § 1, one transmitting unauthorized 
performance of copyrighted musical composition by 
radio from a broadcasting station maintained and 
operated to stimulate sale of radio products is an 
‘infringer,’’ and is liable therefor. Jerome H. Rem- 
ick & Co. v. Genera] Electric Co. (D. ©.) 16 F.(2d) 
829. 


—lnfringement of trademark. The unauthor- 
ized use or colorable imitation of the mark 
already appropriated by another, on goods 
of a similar class. Block v. Jung Arch Brace 
Co. (C. C. A. Ohio) 300 F. 308, 309; West- 
minister Laundry Co. v. Hesse Envelope Co., 
174 Mo. App. 238, 156 5. W. 767, 768; Metcalf 
v. Hanover Star Milling Co, (C. C. A.) 204 F. 
211, 214; National Grocery Co. v, National 
Stores Corporation, 95 N. J. Eq. 588, 128 A. 
740; Saunders System Atlanta Co. y. Drive 
it Yourself Co. of Georgia, 158 Ga. 1, 123 S. E. 
182, 185; Charles S. Cash, Inc., v. Steinbook, 
220 App. Div. 569, 222 N. Y. S. 61, 65; Weiss 
v. Tucker, 129 Misc. 648, 222 N. Y, S. 487, 488; 
Northam Warren Corporation v. Universal 
Cosmetic Co. (C. ©. A.) 18 F.(2d) 774, T75. 


INFRINGER. One who appropriates anoth- 
er’s patented invention. Stebler vy. Riverside 
Heights Orange Growers’ Ass'n (C. C. A.) 205 
F. 735, 739. 


INFUGARE. Lat. To put to flight. 


INFULA. A coif, or a casSock. Jacob. 


INFUSION. In medical jurisprudence. The 
process of steeping in liquor; an operation by 
which the medicinal qualities of a substance 
may be extracted by a liquor without boiling. 
Also the product of this operation. “Infu- 
sion” and “decoction,” though not identical, 
are ejusdem generis in law. 3 Camp. 74. See 
Decoction. 

A pharmaceutical operation, which consists 
in pouring a hot or cold fluid upon a substance 
whose medical properties it is desired to ex- 
tract. The product of this operation. 


INGE. Meadow, or pasture. Jacob. 


INGENIUM. (1) Artifice, trick, fraud ; (2) an 
engine or device. Spelman. (8) A net or hook. 
(4) A machine, Spelman, Gloss., especially for 
warlike purposes; also, for navigation of a 
ship. Du Cange. 


INGENUITAS. Lat. Freedom; liberty; the 
state or condition of one who is free. Also 
liberty given to a servant by manumission. 


INGENUITAS REGNI. In old English law. 
The freemen, yeomanry, or commonalty of the 
kingdom. Cowell. Applied sometimes also 
‘to the barons. 
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INGENUITY. Acuteness of understanding. 
Tolfree v. Wetzler (D. C.) 22 F.(2d) 214. 


INGENUUS. In Roman law. A person who, 
immediately that he was born, was a free 
person. He was opposed to libertinus, or lib- 
ertus, who, having been born a slave, was 
afterwards manumitted or made free. It is 
not the same as the English law term “genero- 
sus,” which denoted a person not merely free, 
but of good family. There were no distinc- 
tions among ingenui; but among libertini 
there were (prior to Justinian’s abolition of 
the distinctions) three varieties, namely: 
Those of the highest rank, called “Cives Ro- 
mant;” those of the second rank, called “Lat- 
ini Juniani;” and those of the lowest rank, 
called “Dediticii.” Brown. 


INGRATITUDE. In Roman law, ingratitude 
was accounted a sufficient cause for revoking 
a gift or recalling the liberty of a freedman. 
Such is also the law of France, with respect 
to the first case. But the English law has left 
the matter entirely to the moral sense. _ 


INGRESS, EGRESS, AND REGRESS. These 
words express the right of a lessee to enter, 
go upon, and return from the ijands in ques- 
tion. 


INGRESSU. In English law. An ancient 
writ of entry, by which the plaintiff or com- 
plainant sought an entry into his lands. 
Abolished in 1833. 


INGRESSUS. In old English law. Ingress; 
entry. The relief paid by an heir to the lord 
was sometimes so called. Cowell. 


INGROSSATOR. An engrosser. IJngrossator 


‘magni rotuli, engrosser of the great roll; 


afterwards called “clerk of the pipe.” Spel- 
man; Cowell. 
INGROSSING. The act of making a fair and 


perfect copy of any document from a rough 
draft of it, in order that it may be executed 
or put to its final purpose. 


INGUINAL. A term referring to the groin. 
Cavalier v. Chevrolet Motor Co. of New York, 
189 App. Div, 412, 178 N. Y. S. 489, 490. 


INHABIT, Synonymous with dwell, live, 
sojourn, stay, rest. MacLeod v. Stelle, 48 
Idaho, 64, 249 P. 254, 256. 


INHABITANT. One who resides actually 
and permanently in a given place, and has 
his domicile there. Ex parte Shaw, 145 U. 
S. 444, 12 S. Ct. 985, 36 L. Ed. 768; The 
Pizarro, 2 Wheat. 245, 4 L. Ed. 226. 


“The words ‘inhabitant,’ ‘citizen,’ and ‘resident,’ 
as employed in different constitutions to define the 
qualifications of electors, mean substantially the 
same thing; and one is an inhabitant, resident, or 
citizen at the place where he has his domicile or 
home.” Cooley, Const. Lim. *600. But the terms 
“resident” and “inhabitant” have also been held not 
synonymous, the latter implying a more fixed and ` 
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permanent abode than, the former, and importing 
privileges and duties to which a mere resident would 
not be subject. Tazewell County v. Davenport, 40 
Til. 197; State, to Use of Knox County Collector, v. 
Bunce, 187 Mo. App. 607, 173 S. W. 101, 102. 

When relating to municipal rights, powers, or 
duties, the word inhabitant is almost universally 
used as signifying precisely the same as domiciled ; 
Borland v. City of Boston, 132 Mass. 98, 42 Am. Rep. 
424, 


INHABITED HOUSE DUTY. A tax assessed 
in England on inhabited dwelling houses, ac- 
cording to their annual value, (St. 14 & 15 
Vict. c. 36; 32 & 33 Vict. c. 14, § 11,) which is 
payable by the occupier, the landlord being 
deemed the occupier where the house is let 
to several persons, (St. 48 Geo. III. c. 55, 
Schedule B.) Houses occupied solely for busi- 
ness purposes are exempt from duty, although 
a care-taker may dwell therein, and houses 
partially occupied for business purposes are 
to that extent exempt. Sweet. 


INHERE,. To exist in and inseparable from 
something else; to stick fast. Majestic Thea- 
ter Co. v. Lutz, 210 Ky. 92, 275 S. W. 16, 20. 


INHERENT POWER. An authority posses- 
sed without its being derived from another. 
A right, ability, or faculty of doing a thing, 
without receiving that right, ability, or facul- 
ty from another. See, also, “Power.” 


INHERETRIX. The old term for “heiress.” 
Co. Litt. 13a. 


INHERIT. To take by inheritance; to take 
as heir on death of ancestor; to take by de- 
scent from ancestor; to take or receive, as 
right or title, by law from ancestor at his 
decease. Condren v. Marlin, 113 Okl. 259, 
241 P. 826, 827; Warren v. Prescott, 84 Me. 
483, 24 A. 948,17 L. R. A. 435, 30 Am. St. Rep. 
370; McArthur v. Scott, 113 U. S. 340, 5 S. 
Ct. 652, 28 L. Ed. 1015. “To inherit to” a 
person is a common expression in the books. 
2 Bl. Comm, 254, 255; 3 Coke, 41. 

The word is also used in its popular sense, 
as the equivalent of to take or receive. Man- 
chester v. Loomis, 191 Iowa, 554, 181 N. W. 
415, 442; Manchester v. Loomis, 197 Iowa, 
1049, 195 N. W. 958, 967. 


INHERITABLE BLOOD. Blood which has 
the purity (freedom from attainder) and legit- 
imacy necessary to give its possessor the 
character of a lawful heir; that which is 
capable of being the medium for the trans- 
mission of an inheritance. 


INHERITANCE. An estate in things real, 
descending to the heir. 2 Bl Comm. 201; 
In re Donahue’s Estate, 36 Cal. 332; Dodge’s 
Appeal, 106 Pa. 220, 51 Am. Rep. 519; Roun- 
tree v. Pursell, 11 Ind. App. 522, 39 N. E. 747; 
Adams v. Akerlund, 168 IN. 682, 48 N. E. 454. 

Such an estate in lands or tenements or 
other things as may be inherited by the heir. 
Termes de la Ley. 


INHERITANCE 


An estate or property which a man hag by 
descent, as heir to another, or which he may 
transmit to another, as his heir. Litt. § 9. 

A perpetuity in lands or tenements to a 
man and his heirs. Cowell; Blount. 

The method by which children or relatives 
take property from another at his. death. 
Priddy v. Green (Tex. Civ. App.) 220 S. W. 
243, 248; Horner v. Webster, 33 N. J. Law, 
413. 


Though “inheritance” in its restricted sense 
means something obtained through laws of 
descent and distribution from an intestate, in 
its popular use it includes property obtained 
by devise or descent. Pacheco v. Fernandez 
(Tex. Civ. App.) 277 S. W. 197, 198. 


“Inheritance” is also used in the old books 
where “hereditament” is now commonly em- 
ployed. Thus, Coke divides inheritances in- 
to corporeal and incorporeal, into real, per- 
soual, and mixed, and into entire and several. 


In the Civil Law 


The succession of the heir to all the rights 
and property of the estate-leaver. It is ei- 
ther testamentary, where the heir is created 
by will, or ab intestato, where it arises mere- 
ly by operation of law. Heinec? § 484. 


In General 


—Estate of inheritance. See Estate. 
—Inheritance act. The English statute of 3 & 
4 Wm. IV. c. 106, by which the law of inherit- 
ance or descent was considerably modified. 
1 Steph. Comm. 359, 500. f 


—Inheritance tax. A tax on the transfer or 
passing of estates or property by legacy, de- 
vise, or intestate succession; not a tax on 
the property itself, but on the right to ac- 
quire it by descent or testamentary gift. In re 
Gihon’s Estate, 169 N. Y. 443, 62 N. E. 561; 
Magoun.v. Bank, 170 U. S. 283, 18 S. Ct. 594, 
42 L. Ed. 1037; Smith v. Browning, 225 N. Y. 
358, 122 N. E. 217, 218; In re Schlesinger’s 
Estate, 184 Wis. 1, 199 N. W. 951, 952; In re 
Watkinson’s Estate, 191 Cal. 591, 217 P. 1073, 
1075; Enochs v. State, 183 Miss. 107, 97 So. 
534, 586; First Nat. Bank v. Commissioner 
of Corporations and Taxation, 258 Mass. 233. 
154 N. E. 844, 845. A tax on the succession to, 
or transfer of, property occasioned by death. 
Waddell v. Doughton, 194 N. C. 537, 140 8. E. 
160; State v. Jones (Tex. Civ. App.) 290 S. 
W. 244, 248; Moody v. Hagen, 36 N. D, 471, 
162 N. W. 704, 708, L. R. A. 1918F, 947, Ann. 
Cas. 19184A, 933; Cornett’s Ex’rs v. Common- 
wealth, 127 Va. 640, 105 S. Ð. 230, 231: In 
re Sherwood’s Estate, 122 Wash. 648, 211 P. 
734, 740. “Estate taxes” are based on the 
power to transmit or the transmission from 
the dead to the living, while “legacy taxes,” 
or “inheritance taxes,” are based on the 
transmission or right to receive the property. 
Frick v. Lewellyn (D. C.) 298 F. 808, 810. 


INHIBITION 


INHIBITION, 


In Ecclesiastical Law 


A writ issuing from a superior ecclesiastical 
court,. forbidding an inferior judge to pro- 
ceed further in a cause pending before him. 
In this sense it is closely analogous to the 
writ of prohibition at common law. 
` Also the command of a bishop or ecclesias- 
tical judge that a clergyman shall cease from 
taking any duty. 


In English Law 


The name of a writ which forbids a judge 
from further proceeding in a cause depending 
before him;. it is in the nature of a pro- 
hibition, Termes de la Ley; Fitzh. N. B. 39. 


In Scotch Law 


A species of diligence or process by which 
a debtor is prohibited from contracting any 
debt which may become a burden on his 
heritable property, in competition with the 
creditor at whose instance the inhibition is 
taken out; and from granting. any deed of 
alienation, etC., to the prejudice of the credi- 
tor, Brande, 


* Tn the Civil Law 
A prohibition which the law makes or a 


judge ordains to an individual. - Hallifax, 
Civil Law, p. 126, 
INHIBITION AGAINST A WIFE. In Scotch 


law. A writ in the sovereign’s name, pass- 
ing the signet, which prohibits all and sundry 
- from having transactions with a wife or 
giving her credit. Bell; Ersk. Inst. 1, 6, 26. 


ENHOC. In old records). A nook or corner 
of a common or fallow field, inclosed and cul- 
‘tivated. Kennett, Par. Antiq. 297, 298; Cow- 
ell. 


INHONESTUS. In old English law. Un- 
seemly; not in due order. Fieta, lib. 1, c. 31, 
$ 8. 


INHUMAN] TREATMENT. In the law of 
divorce. Such barbarous cruelty or severity 
as endangers the life or health of the par- 
ty to whom it is addressed, or creates a well- 
founded apprehension of such danger. Wha- 
ley v. Whaley, 68 Iowa, 647, 27 N. W. 809; 
Cole v. Cole, 23 Iowa, 438; Evans v. Evans, 
82 Iowa, 462, 48 N. W. 809; Thompson V. 
Thompson, 186 Iowa, 1066, 173 N. W. 55, 5 
A. L. R. 710. The phrase commonly employed 
in statutes is “cruel and inhuman treatment,” 
from which it may be infcrred that “inhuman- 
ity” is an extreme or aggravated “cruelty.” 


Iniquissima pax est anteponenda justissimo bello. 
The most unjust peace is to be preferred to 
the Justest war. Root v. Stuyvesant, 18 Wend. 
(N. YX.) 257, 805. 


INIQUITY. In Scotch practice. A technical 
expression applied to the decision of an iù- 
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ferior judge who has decided contrary to law; 
he is said to have committed iniquity. Bell. 


Iniquum est alios permittere, alios inhibere mer- 
caturam. It is inequitable to permit some to 
trade and to prohibit others. 3 Inst. 181, 


Iniquum est aliquem rei sui esse Judicem. It 
is wrong for a man to be a judge in his own 
cause. . Branch, Princ.; 12 Coke, 113. 


iniquum est ingenuis hominibus non esse liber- 
am rerum suarum alienationem, It is unjust 
that freemen should not have the free dis- 
posal of their own property. Co. Litt. 223a; 
4 Kent Comm. 131; Hob. 87. 


INITIAL. That which begins or stands at 
the beginning. The first letter of a man’s 
name, See Elberson v. Richards, 42 N, J. 
Law, 70. 


INITIAL CARRIER. In the law of bailments. 
The carrier who first receives the goods and 
begins the process of their transportation, aft- 
erwards delivering them to another carrier for 
the further prosecution or completion of their 
journey. See Beard v. Railway Co., 79 Iowa, 
527, 44 N. W. 803. 


But it has also been defined as the one contract- 
ing with the shipper, and not necessarily the one 
whose line constitutes the first link in transporta- 
tion. Knapp v. Minneapolis, St. P. & S. 8. M Ry. 
Co., 33 N. D. 291, 156 N. W. 1019, 1023. 


INITIALIA TESTIMONII In Scotch law. 
Preliminaries of testimony. The preliminary 
examination of a witness, before examining 
him in chief, answering to the voir dire of the 
English law, though taking a somewhat wider 
range. Wharton. 


INITIATE. Commenced; inchoate. Curtesy 
initiate is the interest which a husband has 
in the wife’s lands after a child is born who 
may inherit, but before the wife dies. 

To propose for approval—as schedule of 
rates. Idaho Power Co. v. Thompson (D. ©.) 
19 F.(2d) 547, 579. 


INITIATION FEE. The sum paid on joining 
an organization for privileges of membership. 
Derby v. U. S. (D. C.) 17. F.(2d) 119, 120. 


INITIATIVE. The right of a specified num- 
ber of the electorate to unite in proposing laws 
to the legislative body, which, after due con- 
sideration, must submit the same to the vote 
of the people for their approval or disap- 
proval. 

In French law. The name given to the im- 
portant prerogative conferred by the charte” 
constitutionnelle, article 16, on the king to 
propose through his ministers projects of 
laws. 1 Toullier, no. 39. 


INJUNCTION. A prohibitive writ issued by 
a court of equity, at the suit of a party com- 
plainant,: directed to a party deféndant in 
the action, or to ‘a party made a defendant 
for that purpose, forbidding the latter to do 
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some act, or to permit his servants or agents 
to do some act, which he is threatening or 
attempting to commit, or restraining him in 
the continuance thereof, such act being un- 
just and inequitable, injurious to the plain- 
tiff, and not such as can be adequately re- 
dressed by an action at law.’ U. S. v. Hag- 
gerty (C. C.) 116 F. 515; Dupre v. Anderson, 

45 La. Ann. 1134, 18 So. 743; City of Alma 
` v. Loehr, 42 Kan. 368, 22 P. 424; Consolidated 
Coal & Coke Cg. v. Beale (D. C.) 282 F. 984, 
935. ‘ 

An injunction is a writ or order requiring 
a person to refrain from a particular act. 
It may be granted by the court in which the 
action is brought, or by a judge thereof, and 
when made by a judge it may be enforced as 
an order of the court. Cpde Civ, Proe. Cal. 
§ 525. 


Final injunction 


A final injunction is one granted when the rights 
of the parties are determined; it may be made 
mandatory, (commanding acts to be done,) and is 
distinguished from a preliminary injunction, which 
is confined to the purpose and office of simple pre- 
vention or restraining. Southern Pac, R. Co. Y. 
Oakland (C. C.) 68 F. 54. 


Interlocutory injunction 


An “interlocutory injunction” is one granted pri- 
or to the final hearing and determination of the 
matter In issue, and which is to continue until an- 
swer, or until the final hearing, or until the fur- 
ther order of the court. Gas & Electric Securities 
Co. v. Manhattan & Queens Traction Corporation 
(C. C. A.) 266 F. 625, 632; Pack v. Carter (C. C. A.) 
223 F. 638, 640. 


Mandatory injunction 


One which (1) commands the defendant to do some 
positive act.’ or particular thing; (2) prohibits him 
from refusing (or persisting in a refusal) to do or 
permit some act to which the plaintiff has a legal 
right; or (8) restrains the defendant from permit- 
ting his previous wrongful aet to continue opera- 
tive, thus virtually compelling him to undo it, as 
by removing obstructions or erections, and restor- 
ing the plaintiff or the place or the subject-matter 
to the former condition. Bailey v. Schnitzius, 45 
N. J. Eq. 178, 16 Atl, 680; Parsons v. Marye (C. C.) 
23 F. 121; People v. McKane, 78 Hun, 154, 28 N. Y. 
Supp. 981; Procter v. Stuart, 4 Okl. 679, 46 P. 501 


Permanent infunction 


One intended to remain in force until the final 
termination of the particular suit. Riggins v. 
Thompson, 96 Tex. 154, TL 5. W. 14, 


Perpetual injunction 


Opposed to an injunction ad interim; an injunc- 
tion which finally disposes of the suit, and is in- 
definite in point of time, Riggins v, Thompson, 96 
Tex. 154, TL 8. W. 14; De Florez v. Raynolds (C. C.) 
8 F. 438, 


Preliminary injunction 

An injunction granted at the institution of a suit, 
to restrain the defendant from doing or continuing 
some act, the right to which is in dispute, and which 
may eiher be discharged or made perpetual, accord- 
ing to the result of the controversy, as soon as the 
rights of the parties are determined. Darlington 
Qil Co. v. Pee Dee Oil Co., 62 S. C. 196, 40 S. E. 169; 


made, 


INJURIA ABSQUE DAMNO 


Appeal of Mammoth Vein Consol. Coal Co., 54 Pa. 
188; Allison v. Corson, 88 F. 584, 32 C, C. A. 13; 
Jesse French Piano Co. v. Forbes, 134 Ala, 302, 32 
So. 678, 92 Am. St. Rep. 31. The object of a pre- 
liminary injunction is to preserve the status quo 
until the merits can be heard. Fredericks yv. Huber, 
180 Pa. 572, 37 A. 90. : 


Preventive injunction 
One which prohibits the defendant from doing a 
particular act or commands him to refrain from it. 
Leaksville Woolen Mills v. Spray Water Power & 
Land Co., 183 N. C. 611, 112 B. E. 24, 25. ` 
Provisional injunction 
Another name for a preliminary or temporary in- 
junction or an injunction pendente lite. 
Special injunction 
An injunction obtained only on motion and pe- 


; tition, usually with notice to the other party, Ald- 


rich y. Kirkland, 6 Rich. Law (S. C.) 340. An in- 
junction by which parties are restrained from coni- 
mitting waste, damage, or injury to property. 4 
Steph. Comm. 12, note z. 


Temporary injunction 


A preliminary or provisional injunction, or one 
granted pendente lite; as opposed to a final or per- 
petual injunction, Jesse French Piano Co. W». Por- 
ter, 134 Ala, 302, 32 So. 678, 92 Am. St. Rep. 3L 


INJURE. To violate the legal right of an- 
other or inflict an actionable wrong. Krom 
v. Antigo Gas Co., 154 Wis. 528, 148 N. W. 
163, 164, 

As applied to a building, “injure” means 
to materially impair or destroy any part of 
the existing structure. F. W. Woolworth Co. 
v. Nelson, 204 Ala. 172, 85 So. 449, 451, 13 AL 
L. R. 820. 


INJURES GRAVES. Fr. In French law. 
Grievous insults or injuries, including per- 
sonal insults and reproachful language, con- 
stituting a just cause of divorce. Butler y, 
Butler, 1 Pars. Eq. Cas. (Pa.) 344. 


INJURIA. Lat. Injury; wrong; the priva- 
tion or violation of right. 3 Bl. Comm. 2+ 
J. A. & C. E. Bennett y. Winston-Salem South- 
bound R. Co., 170 N, C. 389, 87 S. E. 133, 134, 
L. R. A. 1916D, 1074. 


INJURIA ABSQUE DAMNO. Injury or 
wrong without damage. A wrong done, but 
from which no loss or damage results, and 
which, therefore, will not sustain'an action. 


l injuria fit ei cui convicium dictum est, vel de 


eo factum carmen famosum. An injury is 
done to him of whom-a reproachful thing is 
said, or concerning whom an infamous song is 
9 Coke, 60. 


Injuria illata judici, seu locum tenenti regis, 
videtur ipsi regi illata maxime si fiat in exer- 
centem officlum. 3 Inst. 1. An jury offered 
to a judge, or person representing the king, 
is considered as offered to the king himself, 
especially if it be done in the exercise of his 
office. 


INJURIA ABSQUE DAMNO 


Injuria non excusat 
does not justify another. 
See 6 El. & Bl. 47. 


injuriam. One wrong 
Broom, Max. 395. 


Injuria non presumitur. Injury is not pre- 
Sumed. Co. Litt. 232. Cruel, oppressive, or 
tortious conduct will not be presumed. Best, 
Ev. p. 336, § 298. 


‘Injuria propria non cadet in beneficium fa- 
‘cientis. One’s own wrong shall not fall to 
. the advantage of him that does it. A man 
will not be allowed to derive benefit from his 
own wrongful act. Branch, Prine. 


Injuria servi dominum pertingit. The master 
is liable for injury done by his servant. 
Lofft, 229. 


INJURIOUS WORDS. In Louisiana. Slan- 
der, or libelous words. Civil Code La. art. 
3501. 


INJURY. Any wrong or damage done to an- 
other, either in his person, rights, reputation, 
or property. Parker v. Griswold, 17 Conn. 
298, 42 Am. Dec. 739; Woodruff v. Mining 
Co., 18 F. 781; Hitch v. Edgecombe County, 
182 N. C. 573, 44 S. E. 30; Macauley v. Tier- 
ney, 19 R. I. 255, 33 A. 1, 87 L. R. A. 455, 61 
Am. St. Rep. 770. 


In the Civil Law 


A delict committed in contempt or outrage 
of any one, whereby his body, his dignity, or 
his reputation is maliciously injured. Voet, 
Com. ad Pand. 47, t. 10, no. 1. 


The words “damage,” “loss,” and “injury” are 
used interchangeably, and, within legislative mean- 
ing and judicial interpretation, import the same 
thing. In re City of Pittsburgh, 90 A. 329, 331, 243 
Pa, 392, 52 L. R. A. (N. S.) 262. 

The term “injury,” used to describe an error for 
which a reversal may be had, means an error which 
affects the result. Ryan v. State, 8 OKI, Cr. 623, 129 
P, 685, 687. 


In General 


~Ahbsolute injuries. Injuries to those rights 
which a person possesses as being a member 
of society. 


-—Accidental injury. A bodily injury by ac- 
cident. Ideal Fuel Co. v. Industrial Com- 
mission, 298 Ill 468, 131 N. E. 649, 650. 
Within the Workmen’s Compensation Act, 
one which occurs in the course of the em- 
ployment, unexpectedly, and without the af- 
firmative act or design of the employé; it be- 
ing something which is unforeseen and not 
expected by the person to whom it happens, 
Jakub v. Industrial Commission, 288 Ill. 87, 
123 N, E. 263, 264. Any injury to an em- 
ployee in the course of his employment due 
to any occurrence referable to a definite time, 
and of the happening of which he can 
give notice to his employer, regardless of 
whether the injury is 2 visible hurt from ex- 
ternal force, or disease or infection induced 
by sudden and catastrophic exposure. Lerner 


966 


v. Rump Bros., 209 N. Y. S. 698, 701, 212 App. 
Div. 747. The term is to receive a broad and 
liberal construction with a view to compen- 
sating injured employés where injury result- 
ed through some accidental means, was un- 
expected and undesigned and may be the re- 
sult of mere mischance or miscalculation as 
to effect of voluntary action. Thomas v. Ford 
Motor Co., 114 Okl. 3, 242 P. 765, 766. It in- 
cludes an accident causing injury to the 
physical structure of the body, notwithstand- 
ing a natural weakness predisposing to in- 
jury. Wilkins v. Ben’s Home Oil Co., 166 
Minn. 41, 207 N. W. 183. The words indicate, 
not so much the existence of an accident, 
put rather the idea that the injury was un- 
expected or unintended. Victory Sparkler & 
Specialty Co. v. Francks, 147 Md. 368, 128 A. 
635, 639, 44 A. L. R. 368. 


—Civil injury. Injuries to person or property, 
resulting from a breach of contract, delict, or 
criminal offense, which may be redressed by 
means of a civil action. Cullinan v. Burk- 
hard, 41 Misc. Rep. 321, 84 N. Y. Supp. 
825. 


An infringement or privation of tle civil rights 
which belong to individuals, considered merely as 
individuals. State v. Magee Pub. Co., 224 P. 1028, 
1031, 29 N. M. 455, 38 A. L. R. 142. 


—Irreparable injury. This phrase does not 
mean such an injury as is beyond the possi- 
bility of repair, or beyond possible compen- 
sation in damages, or necessarily great dam- 
age, but includes an injury, whether great 
or small, which ought, not to be submitted to, 
on the one hand, or inflicted, on the other; 
and which, because it is so large or so sma, 
or is of such constant and frequent occur- 
rence, or because no certain pecuniary stand- 
ard exists for the measurement of damages, 
cannot receive reasonable redress in a court 
of law. Sanderlin v. Baxter, 76 Va. 306, 44 
Am. Rep. 165; Farley v. Gate City Gaslight 
Co., 105 Ga. 323, 31 S.-E. 198; Wahle v. 
Reinbach, 76 Ill. 322; Camp v. Dixon, 112 
Ga. 872, 38 S. E. 71, 52 L. R. A. 755; Summers 
v. Parkersburg Mill Co., 77 W. Va. 563, 88 S. 
E. 1020, 1021; Ahrent v. Sprague, 139 Ark. 
416, 214 S. W. 68, 69; Acme Cement Plaster 
Co. v. American Cement Plaster Co. (Tex. 
Civ. App.) 167 S. W. 183, 185; Del Monte 
Live Stock Co. v. Ryan, 24 Colo. App. 340, 
133 P. 1048, 1050; Winslow v. Fleischner, 
110 Or, 554, 223 P. 922, 925. 

Wrongs of a repeated and continuing char- 
acter, or which occasion damages that are 
estimated only by conjecture, and not by any 
accurate standard, are included. Johnson ~V. 
Kier, 3 Pittsb. R. (Pa.) 204; Scherman v, 
Stern, 117 A. 631, 633, 93 N. J. Eq. 626; Bar- 
tels Northern Oil Co. v. Jackman, 29 N. D, 
236, 150 N. W. 576, 580; Mullens Realty & Ins. 
Co. v. Klein, 85 W. Va. 712, 102 S. E. 677, 
679; Washingtonian Home of Chicago v. City 
of Chicago, 281 Ill. 110, 117 N. E. 737, 741; 
Minnis v. Newbro-Gallogly Co., 174 Mich. 
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635, 140 N. W. 980, 988, 44 L. R. A. (N. 8) 
1110; Pradelt v. Lewis, 297 Ill, 374, 130 N. 
E. 785, 786, 14 A. L. R. 828; Birchfield v. 


Bourland (Tex. Civ. App.) 187 S. W. 422, 
423. 


—Personal injury. A hurt or damage done to 
a man’s person, such as a cut or bruise, a 
broken limb, or the like, as distinguished 
from an injury to his property or his reputa- 
tion. The phrase is chiefly used in connec- 
tion with actions of fort for negligence. Nor- 
ris v. Grove, 100 Mich. 256, 58 N. W. 1006; 
State v. Clayborne, 14 Wash. 622, 45 P. 308; 
Terre Haute El. Ry. Co. v. Lauer, 21 Ind. 
App. 466, 52 N. EB. 703. But the term is also 
used (chiefly in statutes) in a much wider 
sense, and as including any injury which is 
an invasion of personal rights, and in this 
signification it may include such injuries as 
libel or slander, criminal] conversation with 
a wife, seduction of a daughter, and mental 
suffering. See Delamater v. Russell, 4 How, 
Prac. (N. Y.) 234; Garrison v. Burden, 40 Ala. 
516; McDonald v. Brown, 23 R. I. 546, 51 A. 
213, 58 L. R. A. 768, 91 Am. St. Rep. 659; 
Morton v. Western Union Tel. Co., 130 N. C. 
299, 41 S. E. 484; Williams v. Williams, 20 
Colo. 51, 37 P. 614; Hood v. Sudderth, 111 
N. C. 215, 16 §. E. 397. In Workmen’s Com- 
pensation Acts, “personal injury” means any 
harm or damage to the health of an em- 
ployee, however caused, whether by accident, 
disease, or otherwise, which arises in the 
course of and out of his employment, and in- 
capacitates him in whole or in part. Hines 
v. Norwalk Lock Co., 100 Conn. 533, 124 A. 
17, 20; McCarthy v. Globe Automatic Sprink- 
ler Co., 188 N. Y. S. 118, 120, 196 App. Div. 
619; Lane v. Horn & Hardart Baking Co., 
261 Pa. 329, 104 A. 615, 616, 13 A. L. R. 963; 
Travelers’ Ins. Co. v. Smith (Tex. Civ. App.) 
266 S. W. 574, 575; Hanson v, Dickinson, 188 
Iowa, 728, 176 N. W. 823, 824. A disease of 
mind or body which arises in the course of 
employment with nothing more is not within 
the Massachusetts act, but it must come from 
or by an injury, although that injury need 
not be a single definite act, but may extend 
over a continuous period of time. In re 
Maggelet, 228 Mass. 57, 116 N. E. 972, 973, 
L. R. A. 1918F, 864; Pimental’s Case, 235 
Mass. 598, 127 N. E. 424, 426. And see In re 
Madden, 222 Mass. 487, 111 N. E. 379, 383, 
L. R. A. 1916D, 1,000; Taylor v. Swift & Co., 
114 Kan. 431, 219 P. 516, 519. A “personal 
injury,” as that term is used in the Work- 
men’s Compensation Act, refers not to some 
break in some part of the body, or some 
wound thereon, or the like, but rather to the 
consequence or disability that results there- 
from. Indian Creek Coal & Mining Co. v. 
Calyert, 68 Ind. App. 474, 119 N. E. 519, 525. 


—Permanent injury. An injury that, accord- 
ing to every reasonable probability, will con- 
tinue throughout the remainder of one’s life, 


INLAGH 


Alabama Great Southern R. Co. v. Taylor, 
196 Ala. 37, 71 So. 676, 678. 


—Private injuries. Infringements of the pri- 
vate or civil rights belonging to individuals 
considered as individuals. 


—Public injuries. Breaches and violations of 
rights and duties which affect the whole com- 
munity as a community. 


—Real injury. A real injury is inflicted by ` 
any act by which a person’s honor or dignity 
is affected. 


—Rolative injuries. Injuries to those rights ° 
which a person possesses in relation to the - 
person who is immediately affected by the 
wrongful act done. 


—Reparable injury. The general principle is 
that an injury, the damage from which is 
merely in the nature of pecuniary loss, and 
can be exactly and fully repaired by com- 
pensation in money, is a “reparable injury” 
for which a bond of sufficient amount and- 
properly secured may afford an adequate in- 
demnity. Barrow v. Duplantis, 148 La. 149, . 
86 So. 718, 723. f 


—Verba! injury. A verbal injury, when di-- 
rected against a private person, consists in 
the uttering contumelious words, which tend 
to injure his reputation by making him little‘ 
or ridiculous. 


INJUSTICE. The withholding or denial of 
justice. In law, almost invariably applied to 
the act, fault, or omission of a court, as dis- 
tinguished from that of an individual. See 
Holton v. Olcott, 58 N. H. 598; In re Moulton, 
50 N. H. 582. - 

“Fraud” is deception practised by the par-- 
ty; “injustice” is the fault or error of the- 
court. . They are not equivalent words in sub- 
stance, or in a statute authorizing a new trial 
on a showing of fraud or injustice. Fraud is 
always the result of contrivance and decep- 
tion; injustice may be done by the negli- 
gence, mistake, or omission of the court itself. 
Silvey v. U. S., 7 Ct. Cl. 324. 


injustum est, nisi tota lege inspecta, de una 
aliqua ejus particula proposita judicare vel re- 
spondere. 8 Coke, 117b. It is unjust to de- 
cide or respond as to any particular part of 
a law without examining the whole of the 
law. 


INLAGARE. In old English law. To re- 
store to protection of law. To restore a man 
from the condition of outlawry. Opposed to 


utlagare. Bract. lib. 3, tr. 2, c. 14, § 1; Du 
Cange. 
INLAGATION. Restoration to the protec- 


tion of law. Restoration from a condition of 
outlawry. 7 


INLAGH. A person within the law’s protec- 
tion; contrary to utlagh, an outlaw. Cowell. 


INLAND 


INLAND. Within a country, state or terrl- 
tory; within the same country. 

In old English law, inland was used for the 
demesne (q. v.) of a manor; that part which 
lay next or most convenient for the lord’s 
mansion-house, as within the view thereof, 
and which, therefore, he kept in his own 
hands for support of his family and for hos- 
pitality; im distinction from outland or ut- 
land, which was the portion let out to tenants, 
Cowell; Kennett; Spelman. 


INLAND BILL OF EXCHANGE. 
which both the drawer and drawee reside 
within the same state or country. Otherwise 
called a “domestic bill,” and distinguished 
from a “foreign bill.” Buckner v. Finley, 2 
Pet. 589, 7 L. Ed. 528; Lonsdale yv. Brown, 
15 Fed. Cas. 857; Strawbridge v. Robinson, 
10 IU. 472, 50 Am. Dec. 420. 
See Bill. 


INLAND NAVIGATION. Within the mean- 
ing of the legislation of congress upon the 
subject, this phrase means navigation upon 
the rivers of the country, but not upon the 
great lakes, Moore v. American Transp. Co., 
24 How. 38, 16 L. Ed. 674; The War Eagle, 
6 Biss. 364, Fed. Cas. No. 17,173; The Garden 
City (D. ©.) 26 F. 773. 


INLAND TRADE. Trade wholly carried on 
at home; as distinguished from commerce, 
(which see.) 


INLAND WATERS. Such waters as canals, 
lakes, rivers, water-courses, inlets and bays, 
exclusive of the open sea, though the water 
in question may open or empty into the ocean. 
. United States v. Steam Vessels of War, 106 
U. S. 607, 1 S. Ct. 559, 27 L., Ed. 286; The 
Cotton Plant, 10 Wall. 581, 19 L. Ed. 983; 
Cogswell v. Chubb, 1 App. Div. 93, 86 N. Y. S. 
1076. 


INLANTAL, INLANTALE. Demesne or in- 
land, opposed to delantal, or land tenanted. 
Cowell. 


INLAUGHE. Sax. In old English law. Un- 
der the law, (sub lege,) in a frank-pledge, or 
decennary. Bract. fol. 125b. . 


INLAW. ‘To place under the protection of 
the law. “Swearing obedience to the king 
in a leet, which doth inlaw the subject.” 
Bacon. 


INLEASED. In old English law. Entangled, 
or ensnared. 2 Inst. 247; Cowell; Blount, 


INLIGARE. In old European law. To con- 
federate; to join in a league, (in ligam coire.) 
Spelman. 


INMATE. A person who lodges or dwells in 
the same house with another, occupying dif- 
ferent rooms, but using the same door for 
passing in and out. of the house, Webster; 
Jacob. A ; 


A bill of 
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INN. An inn is a house where a traveler is 
furnished with everything which he has oč- 
casion for while on his way. Thompson v. 
Lacy, 3 Barn. & Ald. 287; Wintermute v. 
Clark, 5 Sandf. (N. Y) 242; Walling v. Pot- 
ter, 35 Conn, 185; State v. Brown, 112 Kan. 
814, 212 P. 663, 664, 31 A. L. R. 388; Waitt 
Const. Co. v. Chase, 188 N. Y. S. 589, 592, 197 
App. Div. 827. And see Hotel. 

A house which is held out to the public 
as a place where transient persons who come 
will be received and entertained as guests for 
compensation; as a public house for enter- 
tainment for all who choose to visit it. State 
v. Norval Hotel Co., 103 Ohio St. 361, 183 
N. E. 75, 76,19 A. L. R. 687. 


Under the term “inn” the law includes all 
taverns, hotels, and houses of publie general 
entertainment for guests. Code Ga, 1882, § 
2114 (Civ. Code 1910, § 3505). 


The words “inn,” “tavern,” and “hotel” are used 
synonymously to designate what is ordinarily and 
popularly known as an “inn” or “tavem,” or place 
for the entertainment of travelers, and where all 
their wants can be supplied. A restaurant where 
meals only are furnished is not an inn or tavern. 
People v. Jones, 54 Barb. (N. Y.) 311; Carpenter v. 
Taylor, 1 Hilt, (N. Y.) 193. 

An inn is distinguished from a private boarding- 
house mainly in this: that the keeper of the lat- 
ter is at liberty to choose his guests, while the inn- 
keeper is obliged to entertain and furnish all trav- 
elers of good conduct and means of payment with 
what they may have occasion for, as such travelers, 
while on their way. Pinkerton v. Woodward, 33 
Cal. 557, 91 Am. Dec. 657, Another distinction is 
that in a boarding-house the guest is under an ex- 
press contract for a certain time at a certain rate, 
whereas, in an inn the guest ig entertained from 
day to day upon an implied contract. Willard v. 
Reinhardt, 2 ©. D. Smith (N. Y.) 148 A lodging 
house does not become an “inn” because a register 
is kept. Roberts v. Case Hotel Co., 17% N. Y. 5. 123, 
127, 106 Misc. 481. 


Common Inn 


A house for the entertainment of travelers 
and passengers, in which lodging and neces- 
saries are provided for them and for their 
horses and attendants. Cromwell v. Ste- 
phens, 2 Daly (N. Y.) 15. The word “com- 
mcn,” in this connection, does not appear to 
add anything to the common-law définition of 
an inn, except in so far as it lays stress on 
the fact that the house is for the entertain- 
ment of the general public or for all suitable 
persons who apply for accommodations. 
INNAMIUM. In old English law. A pledge. 
INNAVIGABILITY. In insurance law. The 
condition of being innavigable, (q. v.) The 
foreign writers distinguish “innavigability” 
from “shipwreck.” 3 Kent, Comm. 323, and 
note, The term is also applied to the condi- 
tion of streams which are not large enough 
or deep enough, or are otherwise unsuited, 
for navigation. 
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INNAVIGABLE. As applied to streams, not 


eapable of or suitable for navigation; im- 
passable by ships or vessels. 

As applied to vessels in the law of marine 
insurance, it means unfit for navigation; so 
damaged by misadventures at sea as to be no 
longer capable of making a voyage. See 3 
Kent, Comm. 323, note. 


INNER BARRISTER. A serjeant or king’s 
counsel, in England, who is admitted to plead 
within the bar. 


INNER HOUSE. The name given to the 
chambers in which the first and second divi- 
sions of the court of session in Scotland hold 
their sittings. See Outer House. 


INNINGS. In old records. Lands recovered 
from the sea by draining and banking. Cow- 
ell. 


INNKEEPER. One who keeps an inn or 
house for the lodging and entertainment of 
travelėrs. The keeper of a common inn for 
the lodging and entertainment of travelers 
and passengers, their horses and attendants, 

. for a reasonable compensation. Story, Bailm. 
§ 475. One who keeps a tavern or coffee- 
house in which lodging is provided. 2 Steph. 
Comm. 133. See Inn. 


One who receives as guests all who choose to vis- 
it his house, without any previous agreement as to 
the time of their stay, or the terms. His liability 
as innkeeper ceases when his guest pays his bill, 
and leaves the house with the declared intention of 
not returning, notwithstanding the guest leaves his 
baggage behind him. Wintermute v. Clark, 5 Sandf. 
(N. Y.) 242. 

The words ‘innkeeper’ and “hotel keeper” are 
synonymous, but each is distinct from a “boarding 
house keeper,” in that the innkeeper has no right 
to select his guests, but must receive every one ap- 
plying for accommodation who conducts himself in 
a proper manner, cte., while the keeper of a board- 


ing house is one who maintains a house for the ac-, 


commodation of those who enter under contract for 
entertainment at a certain rate for a certain period 
at an agreed compensation. McClaugherty v. Cline, 
128 Tenn. 605, 163 S. W. 801. One who entertains 
strangers occasionally, although he may receive 
compensation for it, is not an innkeeper, State 
v. Matthews, 19 N. C. 424; Bonner v. Welborn, 7 Ga. 
296; 1 Morr. 184 


INNOCENCE. The absence of guilt. 


INNOCENT. Free from guilt; acting in good 
faith and without knowledge of incrimina- 
tery circumstances, or of defects or objec- 
tions. 


INNOCENT AGENT. In criminal law. One 
who, being ignorant of any unlawful intent 
on the part of his principal, is merely the 
instrument of the guilty party in committing 
an offense; one who does an unlawful acti 
at the solicitation or request of another, but 
who, from defect of understanding or ignor- 
ance of the inculpatory facts, incurs no legal 
` guilt. Smith v.. State, 21 Tex. App. 107, 17 


INNOTESCIMUS 


S. W. 552; State v. Carr, 28 Or. 339, 42 P. 
215. 


INNOCENT CONVEYANCES. A technical 
term of the English law of conveyancing, 
used to designate such conveyances aS may 
be made by a leasehold tenant without work- 
ing a forfeiture. These are said to be lease 


_ and re-lease, bargain and sale, and, in. case 


of a life-tenant, a covenant to stand seised. 
See 1 Chit. Pr, 243. 


INNOCENT PURCHASER. One who, by an 
honest contract or agreement, purchases prop- 
erty or acquires an interest therein, without 
knowledge, or means of knowledge sufficient 
to charge him in law with knowledge, of any 
infirmity in the title of the seller. Hanchett 
v. Kimbark (Ill) 2 N. E. 517; Gerson v. 
Pool, 31 Ark. 90; Stephens y. Olson, 62 Minn. 
295, 64 N. W. 898; King Cattle Go. v. Joseph, 
158 Minn. 481, 198 N. W. 798, 800; Burdg v. 
Scott, 111 Kan. 610, 208 P. 668, 673; Lipsitz 
v. Rice (Tex. Civ. App.) 233 S. W. 594, 596; 
Degenhart v. Cartier, 58 Mont. 245, 192 P. 
259, 260. 


INNOCENT TRESPASS. A trespass to land, 
committed, not recklessly, but through inad- 
vertence or mistake, or in good faith, under 
an honest belief that the trespasser was act- 
ing within his legal rights. Elk Garden Big 
Vein Mining Co. v. Gerstell, 181 S. E. 152, 
158, 100 W. Va. 472. 


INNOCENT TRESPASSER. One who enters 
another’s land unlawfully, but inadvertent- 
ly or unintentionally, or in the honest, rea- 
sonable belief of his own right so to do, and 
removes sand or other material therefrom, 
is an “innocent trespasser.” American Sand 
& Gravel Co. v. Spencer, 55 Ind. App. 523, 103 
N. E. 426, 427. 


INNOCENT WOMAN. One who has never 
had illicit intercourse with a.man. State 
v. Cline, 170 N. ©. 751, 87 S. EB. 106, 107. 


INNOMINATE. In the civil law. Not named 
or classed; belonging to no specific class; 
ranking under a general head. A term ap 
plied to those contracts for which no certain 
or precise remedy was appointed, but a gen- 
eral action on the case only. Dig. 2, 1, 4, 7, 
2; Id. 19, 4, 5. 


INNOMINATE CONTRACTS, literally, are 
the “unclassified” contracts of Roman law. 
They are contracts which are neither re, ver- 
bis, literis, nor consensu simply, but some 
mixture of or variation upon two or more of 
such contracts. They are principally the 
contracts of permutatio, de estimato, precart- 
um, and transactio. Brown. 


INNONIA. In old English law. A close or 
inclosure, (clausum, inclausura.) Spelman. 


INNOTESCIMUS. Lat. We make known. 
A term formerly applied to letters patent, 


INNOVATION 


derived from the emphatic word at the con- 
clusion of the Latin forms. It was a species 
of exemplification of charters of feoffment 
or other instruments not of record. 5 Coke, 
Ma. 


INNOVATION. In Scotch law. The ex- 
change of one obligation for another, so as 
to make the second obligation come in the 
place of the first, and be the only subsisting 
obligation against the debtor. Bell. The 
same with “novation,” (qg. v.) 


INNOXIARE. In old English law. To purge 
one of a fault and make him innocent. 


INNS OF CHANCERY. So called because 
anciently inhabited by such clerks as chiefly 
studied the framing of writs, which regu- 
larly belonged to the cursitors, who were 
officers of the court of chancery. There are 
nine of them,—Clement’s, Cliiford’s, and Ly- 
on’s Jun; Furnival’s, Thavies’, and Symond’s 
Inn; New Inn; and Barnard’s and Staples’ 
Inn. These were formerly preparatory col- 
leges for students, and many entered them 
before they were admitted into the inns of 
court. They consist chiefly of solicitors, and 
possess corporate property, hall, chambers, 
ctc, but perform no public functions like 
the inns of court. Wharton. 


INNS OF COURT. These are certain pri- 
vate unincorporated associations, in the na- 
ture of collegiate houses, located in London, 
and invested with the exclusive privilege of 
ealling men to the bar; that is, conferring 
the rank or degree of a barrister. They were 
founded probably about the beginning of the 
fourteenth century. The principal inns of 
court are the Inner Temple, Middle Temple, 
Lincoln’s Inn, and Gray’s Inn. * (The two 
former originally belonged to the Knights 
Templar; the two latter to the earls of 
Lincoln aud Gray respectively.) These bodies 
now have a “common council of legal educ: 
tion,” for giving lectures and holding exam- 
inations. The inns of chancery, distinguish- 
able from the foregoing, but generally classed 
with them under the general name, are’ the 
buildings knewn as “Clifford’s Inn,” “Clem- 
ent’s Inn,” “New Inn,” “Staples’ Inn,” and 
“Barnard’s Inn.” They were formerly a sort 
of collegiate houses in which law students 
learned the elements of law before being ad- 
mitted into the inns of court, but they have 
long ceased to occupy that position. 


INNUENDO. This Latin word (commonly 
translated “meaning”) was the technical be- 
ginning of that clause in a declaration or 
indictment for slander or libel in which the 
meaning of the alleged libelous words was 
explained; or the application. of the language 
charged to the plaintiff was pointed out. 
Hence it gave its name to the whole clause; 
and this-usage-is’ stili-retained, although an 
equivalent. English ‘word is now -substituted, 
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Thus, it may be charged that the defendant 
said “he (meaning the said plaintiff) is a per- 
jurer.” 

An “innuendo” in pleading in libel action 
is a statement by plaintiff of construction 
which he puts upon words which are alleged 
to be libelous and which meaning he will in- 
duce jury to adopt at trial. Burr v. Winnett 
Times Pub. Co., 80 Mont. 70, 258 P. 242, 244; 
Express Pub. Co. v. Wilkins (Tex. Civ. App.) 
218 S. W. 614, 616; Commonwealth y. Szli- 
akys, 254 Mass. 424, 150 N. E..190, 191; Yin- 
son v. O'Malley, 25 Ariz. 552, 220 P. 393, 395, 
87 A. L. R. 877; Collins v. Pub. Co., 152 Pa. 
187, 25 A. 546, 34 Am. St. Rep. 686; Buckstaff 
v., Viall, 84 Wis. 129, 54 N. W. 111. 

The word is also used, (though more rare- 
ly,) in other species of pleadings, to intrcduce 
an explanation of a preceding word, charge, 
or averment. 

It is said to mean no more than the words 
‘Gd est,” “scilicet or “meaning,” or “afore- 
said,” as explanatory: of a subject-m:itter 
sufficiently expressed before: as “such a one, 
meaning the defendant,” or “such a subject, 
meaning the subject in question.” Cowp. #88. 
It is only explanatory of some matter already 
expressed. It serves to point out where there 
is precedent matter, but never fur a new 
charge. It may apply what is already ew- 
pressed, but cannot add to or enlarge or 
change the sense of the previous words. 1 
Chit. Pl. 422. See Grand v. Dreyfus, 122 Cal. 
58, 54 P. 389; Naulty v. Bulletin Co., 206 Pa. 
128, 55 A. 842; Cheetham v. Tillotson, 5 
Johns. (N. Y.) 438; Quinn v. Prudential Ins. 
Co., 116 Iowa, 522, 90 N. W. 349; Dickson v. 
State, 34 Tex. Cr. R. 1, 30 S. W. 807, 53 Am. 
St. Rep. 694; Age-Herald Pub. Co. v. Water- 
man, 188 Ala. 272, 66 So. 16, 19, Ann. Cas. 
1916E, 900; Sturdivant v. Duke, 155 Ky. 1%, 
159 S. W. 621, 48 L. R. A. (N. S.) 615; Wis- 
ner v. Nichols, 165 Iowa, 15, 143 N. W. 1020, 
1024; Ventresca v. Kissner, 105 Conn. 533, 
136 A. 90,92: Kee v. Armstrong, Byrd & Co., 
75 Okl. 54, 182 P. 494, 499, 5 A. L. R. 1349. 


The office of an “innuendo” is to explain the words 
publisbed, and to give to them their true meaning, 
and it cannot introduce new matter, add tu or en- 
large the sense of those words, or impute to them a 
meaning not warranted by the publication, when tak- 
en alone, or read in connection with the inducement 
and colloquium. Bowie v. Evening News, 129 A. 197, 
800, 148 Md. 569; Estelle v. Daily News Pub. Co., 99 
Neb, 297, 156 N. W. 645, 646; Hills v. Press Co., 202 
N. Y. S. 678, 680, 122 Misc. 212; Skelley v. St. Louis 
& S. F. R. Co., 176 Mo. App. 155, 161 S. W. 877, 878: 
York v. Mims, 179 Ky. 525, 200 8. W. 918, 920; Morris 
v. Evans, 22 Ga. App. L, 95 8. E. 385, 386; Fitzpatrick 
y. Age-Herald Pub. Co., 184 Ala. 510, 63 So. 980, 61 
L R. A (N. S.) 41, Ann. Cas. 1916B, 753; Cross- 
land v. Freeman, T Boyce (Del.) 195, 105 A. 145; Peo- 
ple v.. Spielman, 318 Ill, 482, 149 N. E. 466, 469; Dreb- 
in v. Jewish World Pub. Co., 262 Pa. 169, 105 A. 58, 

Its office is' te set `s: meaning. upon words or lan- 
guage of doubtful: or ambiguous import which alone 
would not be actionable. Rall v. National News- 
paper Ass’n, 198 Mo. App. 463, 192 S. W. 429, 134. 
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INOFFICIOSUM. In the civil law. Inof- 
ficious; contrary to natural duty or affection. 
Used of a will of a parent which disinherited 
a child without just cause, or that of a child 
which disinherited a parent, and which could 
be contested by querela inoficiosi testamenti. 
Dig. 2, 5, 3, 18; Paulus, lib. 4, tit. 5, § 1. 


INOFFICIOUS TESTAMENT. A will not in 
accordance with the testator’s natural affec- 
tion and moral duties. Williams, Ex’rs (7th 
Ed.) 88; Stein v. Wilzinski, 4 Redf. Sur. (N. 
Y.) 450; In re Willford’s Will (N. J.) 51 A. 
502, But particularly, in the civil law, a 
will which deprives the heirs of that portion 
of the estate to which the law entitles them, 
and of which they cannot legally be disinher- 
ited. Mackeld. Rom. Law, § 714; Civ. 
Code La. art. 3556, subd. 16. A testament 
contrary to the natural duty of the parent, 
because it totally disinherited the child, with- 
out expressly giving the reason therefor. 


INGFICIOCIDAD. In Spanish law. Every 
thing done contrary to a duty or obliga- 
tion assumed, as well as in opposition to 
the piety and affection dictated by nature: 
inoficiosum dicitur id omne quod contra 
pietatis oficium factum est. The term ap 
plies especially to testaments, donations, dow- 
er, etc., which may be either revoked or re- 
duced when they affect injuriously the rights 
of creditors or heirs. 


INOPS CONSILII. Lat. Destitute of coun- 
sel; without legal counsel. A term applied 
to the acts or condition of one acting without 
legal advice, as a testator drafting his own 
will. 


INORDINATUS. An intestate, 


INPENY and OUTPENY. In old English law. 
A customary payment of a penny on entering 
into and going out of a tenancy, (pro evitu de 
tenura, et pro ingressu.) Spelman. 


INQUEST. <A body of men appointed by 
law to inquire into certain matters, The 
grand jury is sometimes called the “grand 
inquest.” 

The judicial inquiry made by a jury sum- 
moned for the purpose is called an “in- 
quest.” The finding of such men, upon an 
investigation, is also called an “inquest.” 
People v. Coombs, 36 App. Div. 284, 55 N. Y. 
S. 276; Davis v. Bibb County, 116 Ga. 23, 42 
S. E. 403. 

The inquiry by a coroner, termed a “cor- 
oner’s inquest,” into the manner of the death 
of any one who has been slain, or has died 
suddenly or in prison. 

This name is also giyen to a species of 
proceeding under the New York practice, al- 
lowable where the defendant in a civil action 
has not filed an affidavit of merits nor veri- 
fied his answer. In such case the issue may 
be taken up, out of its regular order, on 
plaintiff's motion, and tried without the ad- 
mission of any affirmative defense, 


INQUILINUS: 


An inquest is a trial of an issue of fact where! 


the plaintiff alone introduces testimony. The ¢de-. 


fendant is entitled to appear at the taking of the 


n 


inquest, and to cross-examine the plaintiff's’ wit-: 


nesses ; 
taken before a jury, 
waived by him. Haines v. Davis, 6 How, Prac. N. 
¥.) 118. 


The term “inquest,” as applied to Sur- | 


and, if he do appear, the inquest must be, 
unless a jury be expressly: 


rogates’ Courts, is a term of larger significa-' 


tion than as applied to proceedings at com- 


mon law, and includes the exercise of the’ 
surrogate’s function to determine all the cir-- 


cumstances concerning the genuineness of a 


will offered for probate, and the validity of: 


its execution, without reference to whether 
his judicial power 


there is a contest or not; 
arising only after he has determined that the 
will is genuine and validly executed. 


Mise. 283, 

In General 
—Coroner’s inquest. See Coroner. 
—Inquest of lunacy. See Lunacy, 
—Inquest, arrest of. See Arrest. 


—Inquest of office. In English practice. An 


inquiry made by the king’s (or the queen's} 


officer, his sheriff, coroner, or escheator, vir- 


tute oficii, or by writ sent to them for that. 
purpose, or by commissioners specially ap- 
pointed, concerning any matter that entitles’ 


In re‘ 
Hermann’s Will, 145 N. Y. S. 291, 297, 83 


the king to the possession of lands or tene-_ 


ments, goods or ‘chattels; as to inquire 


whether the king’s tenant for life died seised, 


whereby the reversion accrues to the king; 


whether A., who held immediately of the. 
crown, died without heir, in which case the 


lands belong to the king by escheat; wheth- 


er B. be attainted of treason, whereby his 
whether C., 


estate is forfeited to the crown; 
who has purchased land, be an alien, which 
is another cause of forfeiture, ete. 3 BL 
Comm. 258. These inquests of ofice were 
more frequent in practice during the continu- 


ance of the military tenures than at present;' 


and were devised by law. as an authentic 
means to give the king his right by solemn 
matter of record. Id. 258, 259; 
Comm. 40, 41. Sometimes simply termed, 
“ofice, as in the phrase “office found,” (q. 
v.). See Atlantic & P. R. Co. v. Mingus, 165, 


U. S. 418, 17 S. Ct. 348, 41 L. Ed. 7705, 


Baker v. Shy, 9 Heisk, (Tenn.) 89. 


—Inquest of sheriffs. An inquest which di- 
rects a general inquiry as to the methods 
in which the sheriffs had been conducting 


the local government of the country (1170). 


1 Holdsw. H. E. L. 21. 


INQUILINUS. In Roman law. A tenant; 


one who hires and occupies. another’s house’: 


but particularly, a tenant of a hired house 
in a city, as distinguished from colonus, the 


4 Steph.’ 


INQUIRENDO 


hirer of a house or estate In the country. 
Calvin. 


INQUIRENDO. An authority given to some 
official person to institute an inquiry concern- 
ing the crown’s interests. 


INQUIRY, WRIT OF. A writ sued out by a 
plaintiff in a case where the defendant has 
let. the proceedings go by default, and an 
interlocutory judgment: has been given for 
damages generally, where the damages do not 
admit of calculation. It issues to the sheriff 
of the county in which the venue is laid, and 
commands him to inquire, by a jury of twelve 
men, concerning the amount of damages. 
The sheriff thereupon tries the cause in his 
sheriff’s court, and some amount must al- 
ways be returned to the court. But the re 
turn of the inquest merely informs the court, 
which may, if it choose, in all cases assess 
damages and thereupon give final judgment. 
2 Archb. Pr., Waterman ed. 952; 3 Bla. 
Com. 398; 3 Chitty, Stat. 495, 497, 


INQUISITIO. In old English law. An in- 
quisition or inquest. Inquisitio post mortem, 
an inquisition after death. An inquest of 
office held, during the continuance of the 
military tenures, upon the death of every 
ane of the king’s tenants, to inquire of what 
lands he died seised, who was his heir, and 
af what age, in order to entitle the king to 
his marriage, wardship, relief, primer seisin, 
ar other advantages, as the circumstances 
af the case might turn out. 3 Bl. Comm. 
258. Inquisitio patrie, the inquisition of the 
country; the ordinary jury, as distinguished 
from the grand assise. Bract. fol. 15b. — 


INQUISITION. In practice. An inquiry or 
inquest; particularly, an investigation of cer- 
tain facts made by a sheriff, together with a 
jury impaneled by him for the purpose. The 
instrument of writing on which their decision 
is made is also called an inquisition. 

In its broadest sense, “inquisition,” in- 
cludes any judicial inquiry. Phillips v. Ves- 
sells, 126 A. 51, 2 W. W. Harr. (Del.) 490. 


INQUISITION AFTER DEATH. 
quisitio. 


See In- 


INQUISITION OF LUNACY. See Lunacy. 


INQUISITOR. A designation of sheriffs, cor- 
aners super visum corporis, and the like, who 
have power to inquire into certain matters, 


in Ecclesiastical Law 


The name of an officer who is authorized 
to inquire into heresies, and the like, and to 
punish them. A judge, 


INROLL. ʻA. form of “enroll,” used in the 
ald books. 8 Rep. Ch. 63, 73; 3 East, 410. 


INROLLMENT. See Enrollment. 
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INSANE. Unsound in mind; of unsound 
mind; deranged, disordered, or diseased in 
mind. Violently deranged; mad. 


INSANITY. Unsoundness of mind; mad- 
ness; mental alienation or derangement; a 
morbid psychic condition resulting from dis- 
order of the brain, whether arising from mal- 
formation or defective organization or mor- 
bid processes affecting the brain primarily or 
diseased states of the general system impli- 
eating It secondarily, which involves the in- 
tellect, the emotions, the will, and the moral 
sense, or some of these faculties, and which 
is characterized especially by their non-devel- 
opment, derangement, or perversion, and is 
manifested, in most forms, by delusions, in- 
capacity to reason or to judge, or by uncon- 
trollable impulses. In law, such a want of 
reason, memory, and intelligence as prevents 
a man from comprehending the nature and 
consequences of his acts or from distinguish- 
ing between right and wrong conduct. See 
Crosswell v. People, 18 Mich. 427, 87 Am. Dec. 
774; Johnson v. Insurance Co., 83 Me. 182, 
22 A. 107; McNeil v. Relief Ass’n, 40 App. 
Div. 581, 58 N. Y. S. 122; Haile v. Railroad 
Co., 60 F. 560, 9 ©. C. A. 134, 23 L. R. A 
TT4; Meyers v. Com., 8&3 Pa. 136; Somers v. 
Pumphrey, 24 Ind. 245; Frazer v. Frazer, 2 
Del. Ch. 263; Buchanan y. Wilson, 97 Neb.. 
369, 149 N. W. 802, 806; In re Guilbert’s 
Estate, 46 Cal. App. 55, 188 P. 807, 810. 

“Insanity” does not include certain states | 
of transitory mental disorder, such as tranc- 
es, epilepsy, hysteria, and delirium, Martin 
v. Fraternal Reserve Life Ass'n, 200 Ill. App. 
359, 864, and from both the pathologic and 
the legal definitions are to be excluded tem- 
porary mental aberrations caused by or ac- 
companying alcoholic or other intoxication 
and the delirium of fever. 


The distinction between the medical and the le- 
gal idea of insanity has, perhaps, not been better 
stated than by Ray, who is quoted by Ordronaux, 
and again by Witthaus & Becker: “Insanity in 
medicine has to do with a prolonged departure of 
the individual from his natural mental state aris- 
ing from bodily disease.” “Insanity in law covers 
nothing more than the relation of the person and 
the particular act which is the subject -of judicial 
investigation. The legal problem must resolve it- 
self into the inquiry, whether there was mental 
capacity and moral freedom to do or abstain from 
doing the particular act.” 1 Whitth, & Beck. Med. 
Jur. 181; U. 5. v. Faulkner, 35 F. 730. 


Other definitions 


Insanity is a manifestation of disease of the brain, 
characterized by a general or partial derangement 
of one or more faculties of the mind, and in which, 
while consciousness is not abolished, mental freedom 
is perverted, weakened, or destroyed. Hammond, 
Nervous System, 332. The prolonged departure, 
without any adequate cause, from the states of feel- 
ing and modes of thinking usual to the individual 
in health, Bouvier. By insanity fs not meant (in 
law) a total deprivation of reason, but only an in- 
ability, from defect of perception, memory, and 
Judgment, to do the act In question, [with an intel- 
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ligent apprehension of its nature and consequences.] 
So, by a lucid interval is not meant a perfect resto- 
ration to reason, but a restoration so far as to be 
able, beyond doubt, to comprehend and to do the act 
with such reason, memory, and judgment as to make 
it a legal act. Frazer v. Frazer, 2 Del. Ch. 263. 

Eccentricities and idiosyncracies, however gross, 
do not constitute “insanity.” In re Hansen’s Will, 
50 Utah, 207, 167 P. 256, 261. 


Synonyms 


—Lunacy. Lunacy, at the common law, was 
a term used to describe the. state of one who, 
by sickness, grief, or other accident, has whol- 
ly lost his memory.and understanding. Co. 
- Litt. 2460, 247a; Com. v. Haskell, 2 Brewst. 
(Pa.) 496. It is distinguished from idiocy, an 
idiot being one who from his birth has had 
no memory or understanding, while lunacy 
implies the possession and subsequent loss of 
mental powers. Bicknell v. Spear, 38 Mise. 
Rep. 389, 77 N. Y. S. 920. On the other hand, 
lunacy is a total deprivation or suspension of 
the ordinary powers of the mind, and is to 
be distinguished from imbecility, where there 
is a more or less advanced decay and feeble- 
ness of the intellectual faculties. In re Van- 
auken, 10 N. J. Eq. 186, 195; Odell v. Buck, 
21 Wend. (N. Y.) 142. As to all other forms 
of insanity, lunacy was originally distin- 
guished by the occurrence of lucid intervals, 
and hence might be described as a periodical 
or recurrent insanity. In re Anderson, 132 
N. ©. 243, 48 S. B. 649; Hiett v.. Shull, 36 
W. Va. 563, 15 S. E. 146. But while these 
distinctions are still observed in some juris- 
dictions, they are more generally disregard- 
ed; so that, at present, in inquisitions of 
lunacy and other such proceedings, the term 
“lunacy” has almost everywhere come to be 
Synonymous with ‘insanity,’ Smith v. Hick- 
enbottom, 57 Iowa, 733, 11 N. W. 664, 667, 
and is used as a general description of all 
forms of derangement or mental unsound- 
ness, this rule being established by statute 
in many states and by judicial decisions in 
others, In re Clark, 175 N. Y. 139, 67 N. E. 
212; Smith v. Hickenbottom,. 57 Iowa, 733, 
11 N. W. 664; Cason v. Owens, 100 Ga. 142, 
28 S. E. 75; In re Hill, 31 N. J. Eq. 203. 
Cases of arrested mental development would 
come within the definition of lunacy, that is, 
where the patient was born with a normal 
brain, but the cessation of mental growth 
occurred in infancy or so near it that he 
never acquired any greater intelligence or 
discretion than belongs to a normally healthy 
child. Such a subject might be scientifically 
denominated an “idiot,” but not legally, for 
in law the latter term is applicable only to 
congenital amentia. The term “lucid inter- 
val” means not an apparent tranquility or 
seeming repose, or cessation of the violent 
symptoms of the disorder, or a simple diminu- 
tion or remission. of the disease, but a tem- 
porary cure—an intermission so clearly 
marked that it perfectly resembles a return 
of health; and it must be such a restoration 
of the faculties as enables the patient beyond 
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doubt to comprehend the nature of his acts 
and transact his affairs as usual; and it 
must be continued for a length of time suffi- 
cient to give certainty to the temporary res- 
toration of reason. Godden v. Burke, 35 La. 
Ann, 160, 173; Ricketts v. Joliff, 62 Miss. 
440; Ekin v. McCracken, 11 Phila. (Pa.) 534; 
Frazer v. Frazer, 2 Del. Ch. 260. 


—Idiocy is congenital amentia, that is, a want 
of reason and intelligence existing from birth 
and due to structural defect or malforma- 
tion of the brain. It is a congenital oblitera- 
tion of the chief mental powers, and is de- 
fined in law as that condition in which the 
patient has never had, from his birth, even 
the least glimmering of reason; for a man is 
not legally an “idiot” if he can tell his par- 
ents, his age, or other like common matters. 
This is not the condition of a deranged mind, 
but that of a total absence of mind, so that, 
while idiocy is generally classed under the 
general designation of “insanity,” it is rath- 
er to be regarded as a natural defect than 
as a disease or as the result of a disease. It 
differs from “lunacy,” because there are no 
lucid intervals or periods of ordinary intel- 
ligence. See In re Beaumont, 1 Whart. (Pa.) 
53, 29 Am. Dec. 33; Clark v. Robinson, 88 
Ill. 502; Crosswell v. People, 13 Mich. 427, 
87 Am. Dec. 774; Hiett v. Shull, 36 W. Va. 
563, 15 S. E. 146; Thompson v. Thompson, 
21 Barb. (N. ¥.) 128; In re Owings, 1 Bland 
(Md.) 386, 17 Am. Dec. 311; Francke v, His 
Wife, 29 La. Ann. 304; Hall v. Unger, 11 
Fed. Cas, 261; Bicknell v. Spear, 38 Mise, 
Rep. 389, 77 N. Y. S. 920. , oe 


~Imbecility, A more or less advanced decay. 
and feebleness of the intellectual facnilies; 
that weakness of mind which, without de- 
priving the person entirely of the use of his 
reason, leaves only the faculty of conceiving 
the most common and ordinary ideas and such 
as relate almost always to physical wants 
and habits. It varies in shades and degrees 
from merely excessive folly and eccentricity 
to an almost total vacuity of mind or amen- 
tia, and the test of legal capacity, in this 
condition, is the stage to which the weakness 
of mind has advanced, as measured by the 
degree of reason, judgment, and memory re ` 
maining. It may proceed from paresis or 
general paralysis, from senile decay, or from 
the advanced stages of any of the ordinary 
forms of insanity; and the term is rather de- 
scriptive of the consequences of insanity than 
of any particular type of the disease. See 
Calderon v. Martin, 50 La. Ann, 1153, 23 
South. 909; Delafield v. Parish, 1 Redf. (N. 
Y.) 115; Campbell v. Campbell, 130 Ill. 466, 
22 N. E. 620, 6 L. R. A. 167; Messenger v. 


-Bliss, 35 Ohio St. 592. 


Mere imbecility or weakness of mind, however 
great, is not “insanity,” There must be a total 
want of understanding. Johnson v, Millard, 110 Neb, 
830, 195 N. W. 485, 487. 
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—Non compos mentis. Lat. Not of sound 
mind. A generic term applicable to all in- 
Sane persons, of whatsoever specific type the 
insanity may be-and from whatever cause 
arising, provided there be an entire loss of 
reason, as distinguished from mere weakness 
of mind. Somers v. Pumphrey, 24 Ind. 244; 
In re Beaumont, 1 Whart. (Pa.) 53; Burnham 
v. Mitchell, 34 Wis. 136; Dennett v. Den- 
nett, 44 N. H. 537; 84 Am. Dec. 97; Potts v. 
House, 6 Ga. 350, 50 Am. Dec. 329; Jackson 
v. King, 4 Cow. (N. Y.) 207, 15 Am. Dee. 354; 
Stanton v. Wetherwax, 16 Barb. (N. Y.) 262. 


Derangement. This term includes all forms 
of mental unsoundness, except of the natural 
born idiot. Hiett v. Shull, 36 W. Va. 563, 15 
S. E. 147. ` 


—Delusion is sometimes loosely used as synon- 
ymous with insanity. But this is incorrect. 
Delusion is not the substance but the evi- 
dence of insanity. Ryan v, People, 60 Colo. 
425, 153 P. 756, 757, L. R. A. 1917F, 646, 
Ann. Cas. 1917C, 603. The presence of an in- 
sane delusion ig a recognized test of insanity 
in all cases except amentia and imbecility, 
and where there is no frenzy or raving mad- 
ness; and in this sense an insane delusion is 
a fixed belief in the mind of the patient of 
the existence of a fact which has no objec- 
tive existence but is purely the figment of his 
imagination, and which is so extravagant 
that no sane person would believe it under 
the circumstances of the case, the belief, 


nevertheless, being so unchangeable that the 


patient is incapable of being permanently dis- 
abused by argument or proof. (Walker v. 
Struthers, 273 Ill. 387, 112 N. E. 961, 966.) 
The characteristic which distinguishes an ‘‘in- 
sane” delusion from other mistaken beliefs: 
is that it is not a product of the reason but 
of the imagination, that is, not a mistake of 
fact induced by deception, fraud, insufficient 
evidence, or erroneous reasoning, but the 
spontaneous conception of a perverted im- 
agination, having no basis whatever in rea- 
son or evidence, 
Hun (N. Y.) 658; Buchanan v. Pierie, 205 Pa. 
123, 54 Atl. 583, 97 Am. St.: Rep.: 725; Gass 
v. Gass, 3 Humph. (Tenn.) 283; Dew v. 
Clarke, 8 Add. 79; In re Bennett’s Estate, 201 
Pa. 485, 51 Atl. 336; In re Scott’s Estate, 128 
Cal. 57, 60 Pac. 527; Smith v. Smith, 48 N. 
J. Eq. 566, 25 Atl..11; Guiteau’s Case (D. C.) 
10 Fed. 170; State v. Lewis, 20 Nev. 333, 22 
Pac. 241; In re White, 121 N. Y. 406, 24 N. 
Ð. 935; Potter v. Jones, 20 Or. 239, 25 Pac. 
769, 12 L. R. A. 161; Dibble y. Currier, 142 
Ga. 855, 83 5S. E. 949, 950, Ann. Cas. 1916C, 
1; Kraus v. State, 108 Neb. 331, 187 N. W. 
895, 887;. Burris v. Burris, 210 Ky. 731, 276 


S. W. 820, 821; Harmer v. Davis, 289 IIL $92, . 


124 N. E. 640, 642; In re Hansen’s Will, 52 
Utah, 554, 177 P. 982,.987; Schweitzer v. 
Bean, 134 Ark, 228, 242.8. W. 63, 66;: In re 
Russell’s’ Estate, 189 Cal. 759, 210 P. 249, 


Riggs v. Missionary Soc., 385- 
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An “insane delusion” is an idea or belief 
which springs spontaneously from a diseased 
or perverted mind without reason or without 
foundation in fact. It is distinguishable from 
a belief which is founded upou prejudice or 
aversion, no matter how unreasonable or un- 
founded the prejudice or aversion may be, 
and if it is the product of a reasoning mind, 
no matter how slight the evidence on whieh 
it is based, it cannot be classed an as insane 
delusion: Coffey v. Miller, 160 Ky. 415, 169 
S. W. 852, 854, Ann. Cas, 1916C, 30; In re 
Barlum’s Estate, 240 Mich. 393, 215 N. W. 
299, 300. 

As to the distinctions between “Delusion” 
and “Illusion” and “Hallucination,” see those 
titles. 


Forms and Varieties of Insanity 


Without attempting a scientific classifica- 
tion of the numerous types and forms of in- 
sanity, (as to which it may be said that there 
is as yet no final agreement among psychol- 
ogists and alienists either as to analysis or 
nomenclature,) definitions and explanations 
will here be appended of the compound and 
descriptive terms most commonly met with in 
medical jurisprudence. And, first, as to the 
origins or causes of the disease: : 


—Choreic insanity is insanity arising from 
chorea, the latter being a nervous disease, 
more commonly attacking children than 
adults, characterized by irregular and invol- 
untary twitchings of the muscles of the limbs 
and face, popularly called “St. Vitus’ dance.” 


—Congenital insanity is that which exists from 
the birth of the patient, and is (in law) prop- 
erly called “idiocy.” See supra. 


—Cretinism is a form of imperfect or arrested 
mental development, which may amount to 
idiocy, with physical degeneracy or deformity 
or lack of development; endemic in Switzer- 
land and some other parts of Europe, but the 
term is applied to similar states occurring 
elsewhere. 


—Delirium tremens. A disease of the nervous 
system, induced by the excessive and pro- 
tracted use of intoxicating liquors, Atna 
Life Ins. Co. v. Deming, 123 Ind. 884, 24 N; 
E. 86, 87, usually occurring in habitual drink- 
ers after a few days’ total abstinence from 
liquors, but sometimes resulting directly and 
immediately from drunkenness, Erwin v. 
State, 10 Tex. App. 700, 702; Knickerbocker 
Life Ins. Co. v. Foley, 105 U. S. 350, 354, 26 
L. Ed. 1055; Evers v. State, 31 Tex. Cr. R. 
318, 20 S. W. 744, 748,.18.L. R. A. 421, 37 Am. 
St. Rep. 811; and affecting the brain so as to 
produce incoherence and lack of continuity in 
the intellectual processes, a suspension. or 
perversion of the power of volition, and delu- 
sions, particularly of a terrifying nature, but 
not generally prompting to violence except in 
the effort to escape from imaginary dangers. 


5 


It is recognized in law as à form of insanity, 
and may be of such a nature or intensity as 
to render the patient legally incapable of com- 
mitting a crime. United States v. McGlue, 1 
Curt. 1, 26 Fed. Cas. 1093; Insurance Co. v. 
Deming, 123 Ind. 384, 24 N. E. 86; Maconne- 
hey v. State, 5 Ohio St. 77; Erwin v. State, 
10 Tex. App. 700; Carter v. State, 12 Tex. 
500, 62 Am. Dec. 539. In some states the 
insanity of alcoholic intoxication is classed 
as “temporary,” where induced by the volun- 
tary recent use of ardent spirits and carried 
to such a degree that the person becomes in- 
eapable of judging the consequences or the 
moral aspect of his acts, and “settled,” where 
the condition is that of delirium tremens. 
Settled insanity, in this sense, excuses from 
civil or criminal responsibility ; temporary in- 
sanity does not. The ground of the distinc- 
tion is that the former is a remote effect of 
imbibing alcoholic liquors and is not volun- 
tarily incurred, while the latter is a direct 
result voluntarily. sought for. Evers v. State, 
31 Tex. Cr. R. 318, 20 8. W. 744, 18 L. R. A. 
421, 37 Am. St. Rep. 811; Maconnehey v. 
State, 5 Ohio St. 77; Carter v. State, 12 Tex. 
500, 506, 62 Am. Dec. 539; State v. Kidwell, 
62 W. Va. 466, 59 S. E. 494, 495, 13 L. R. A. 
(N. S.) 1024. 


—Folie brightique. A French term sometimes 
used to designate an access of insanity re- 
sulting from nephritis or “Bright's disease.” 
See In re McKean’s Will, 31 Misc. 708, 66 
N. Y. 8. 44. 


- —_{diopathic insanity is such as results from a 
disease of the brain itself, lesions of the 
cortex, cerebral anemia, ete. 


—Paranoia. “Paranoia” is a form of mental 
distress known as delusionary insanity, and 
a person afflicted with it has delusions which 
dominate, but do not destroy, the mental 
capacity, and, though sane as to other sub- 
jects, as to the delusion and its direct conse- 
quences the person is insane. Mounger v. 
Gandy, 110 Miss. 133, 69 So. 817, 818. 


—Pellagrous insanity. Insanity caused by or 
derived from pellagra, which is an endemic 
disease of southern Europe, (though not con- 
fined to that region,) characterized by 
erythema, digestive derangement, and nervous 
affections. (Cent. Dict.) 


It is sometimes characterized as logical perver- 
sion, and is said to have '‘misplaced the antiquated 
term monomania, which not only implied that the 
. delusion was restricted to one subject, hut was oth- 

erwise insufficient and misleading ;? 2 Clevenger, 
Med, Jur. 880. The memory, emotions, judgment, 
and conceptions are in most cases unimpaired, 
though cach of these mental divisions may be in- 
~-yolved; id. It is characterized by systematized de- 


lusions, the term taking the place of ‘‘monomania” . 


or “partial insanity” ; 


Taylor v. McClintock, 87 
. Ark. 243, 112 S. W. 405. . 


_ —Polyneuritic insanity is insanity arising from 
an inflammation of the nerves, of the kind 
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called “polyneuritis’ or “multiple neuritis” 
because it involves several nerves at the same 
time. This is often preceded by tuberculosis 
and almost always by alcoholism, and is 
characterized specially by delusions and 
falsification of the memory. It is otherwise 
called “Korssakoff’s disease.” (Kraepelin.) 


—Puerpera!l insanity is mental. derangement 
occurring in women at the time of child-birth 
or immediately after: it is also called 
“eclampsia parturientium.” 


—Syphilitic insanity is paresis or progressive 
imbecility resulting from the infection of 
syphilis. It is sometimes called (as being a 
sequence or resu't of that disease) ‘“meta- 
syphilis” or “parasyphilis.” 


—Tabetic dementia. A. form of mental de- 
rangement or insanity complicated with 
“tabes dorsalis” or locomotor ataria. which 
generally precedes, or sometimes follows, the 
mental attack. As to insanity resulting frem 
cerebral embolism, see Embolism: from 
epilepsy, see Epilepsy. As to chronic al- 
coholism as a form of insanity, see Alcohol- 
ism. 


—Traumatic insanity is such as results from 
a wound or injury, particularly to the head or 
brain, such as fracture of the skull or concus- 
sion of the brain. 


General Descriptive and Clinical Terms 


—~Affective insanity. A modern comprehensive 
term descriptive of all those forms of insanity 
which affect or relate to the feelings and emo- 
tions and hence to the ethical and social rela- 
tions of the individual. 


—Circular insanity. Another name for mania- 
cal-depressive insanity, which see. 


—“Emotional insanity” or mania transitoria 
applies to the case of one in the possession of 
his ordinary reasoning faculties. who allows 
his passions to convert him into a temporary 
maniac. Mutual L. Ins. Co. v. Terry, 15: Wall. 
580, 588, 21 L. Ed. 236. 


In a criminal case the law rejects the doctrine of 
what is called emotional insanity, which begins on 
the eve of the criminal act, and leaves off when it 
is committed. People v. Kernaghan, 72 Cal. 6(9, 
14 P. 566, 568; Graves v. State, 45 N. J. Law (16 
Vroom) 347, 350, 46 Am. Rep. 778. 


_ Habitual insanity. Such insanity as is, in its 


nature, continuous and chronic. Wright v. 
Market Bank (Tenn. Ch. App.) 60 S. W. 623, 
624. : 


—Folie circulaire. The French name for cir- 
cular insanity or maniacal-depressive in- 
sanity. 


—General paralysis. Dementia paralytica or 


paresis. 


—Involutional insanity. That which some- 


times accompanies the “involution” of the 
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physical structure and physiology of the in- 
dividual, the reverse of their “evolution,” 
hence practically equivalent to the imbecility 
of old age or senile dementia. 


—Katatonia. A form of insanity distin- 
guished by periods of acute mania and melan- 
cholia and especially by cataleptic states or 

conditions; the “insanity of rigidity.” - (Kahl- 
baum.) A type of insanity characterized par- 
ticularly by “stereotypism,” an instinctive in- 
clination to purposeless repetition of the same 
expressions of the will, and “negativism,” a 
senseless resistance against every outward in- 
fluence. (Kraepelin.) 


Legal insanity. Legal insanity is a disorder 
of the intellect, and is distinguished from 
“moral insanity,” which is a disorder of the 
feelings and propensities. In re Forman’s 
Will, 34 Barb. 274, 291; Bensberg v. Wash- 
ington University, 251 Mo, 641, 158 S. W. 330, 
3386. A disease of the brain, rendering a per- 
son incapable of distinguishing between right 
and wrong with respect to the offense charged. 
State v. Privitt, 175 Mo. 207, 75 S. W. 457, 
459. 


—Maniacal-depressive Insanity. A form of in- 
sanity characterized by alternating periods of 
high maniacal excitement and of depressed 
and stuprous conditions in the nature of or 
resembling melancholia, often occurring as a 
series or cycle of isolated attacks, with more 
or less complete restoration to health in the 


intervals. (Kraepelin) This is otherwise 
called. “circular insanity” or “circular 
stupor.” 


—Moral insanity. A morbid perversion of the 
feelings, affections, or propensities, but with- 
out any illusions or derangement of the in- 
tellectual faculties; irresistible impulse or an 
incapacity to resist the prompting of the pas- 
gions, though accompanied by the power of 
discerning the moral or immoral character of 
the act. Moral insanity is not admitted as a 
bar to civil or criminal responsibility for the 
patient’s acts, unless there is also shown to be 
intellectual disturbance, as manifested by in- 
sane delusions or the other recognized criteria 
of legal insanity. Leache v, State, 22 Tex. 
App. 279, 3 S. W. 539, 58 Am. Rep. 688; In re 
Forman’s Will, 54 Barb. (N. Y.) 291; State v, 
ena 28. D. 171, 49 N. W. 3; Taylor v. 
McClintock, 87 Ark. 243, 112 8. W. 405, 412; 
Bensberg, Ya, Washington University, 251 Mo. 
641, 158 S. W. 330, 336. 


In a | very few of. the states where moral insanity 
is recognized as a defense, it means an incapacity 
of resistance, as where there was dn entire destruc- 
tion: of the freedom of the will, although the per- 
Son perceived the moral or immoral character of 
the act State v. Lechman, 49 N. W. 3, 6, 28. D. 
171, 


—Psychoneurosis, Mental disease without 
recognizable anatomical lesion, and without 
evidence’ and history’ of ‘preceding’ ¢hronic 


` uous. 
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mental degeneration. Under this head come 
melancholia, mania, primary acute dementia, 
and mania hallucinatoria. Cent.. Dict. 
“Neurosis,” in its broadest sense, may include 
any disease or disorder of the mind, and hence 
all the forms of insanity proper. But the 
term “psychoneurosis” is now employed by 
Freud and other Buropean specialists to de 
scribe that class of exaggerated individual 
peculiarities or idiosyncrasies of thought to- 
wards special objects or topics which are ab- 
sent from the perfectly normal mind, and 
which yet have so little influence upon the 
patient’s conduet or his general modes of 
thought that they cannot properly be de- 
scribed as “insanity” or as any form of 
“mania,” especially because ordinarily unac- 
companied by any kind of delusions. At most, 
they lie on the debatable border-land between 
sanity and insanity. These idiosyncrasies or 
obsessions may arise from superstition, from 
a real incident in the patient’s past history 
upon which he has brooded until it has as- 
sumed an unreal importance or significance, 
or from general neurasthenic conditions. 
Such, for example, are a terrified shrinking 
from certain kinds of animals, unreasonable 
dread of being shut up in some enclosed place 
or of being alone in a crowd, excessive fear 
of being poisoned, groundless conviction of ir- 
redeemable sinfulness, and countless other 
prepossessions, which may range from mere 
weak-minded superstition to actual mono- 
mania. 


—Partial insanity, as a legal term, may mean 
either monomania (see infra) or an intermedi- 
ate stage in the development of mental de- 
rangement. In the former sense, it does not 
relieve the patient from responsibility for his 
acts, except where instigated directly by his 
particular delusion or obsession. Com. v. 
Mosler, 4 Pa. 264; Com. v. Barner, 199 Pa. 
335, 49 A. 60; Trich v. Trich, 165 Pa. 586, 30 
A. 1053. In the latter sense, it denotes a 
clouding or weakeniug of the mind, not incon- 
sistent with some measure of memory, rea- 
son, and judgment. But the term, in this 
sense, does not convey any very definite mean- 
ing, since it may range from mere feeble- 
mindedness to almost the last stages of im- 
becility. Appeal of Dunham, 27 Conn. 205; 
State v. Jones, 50 N. H 369, 383, 9 Am. Rep. 
242. 


—Recurrent insanity. Insanity which returns 
from time to time, hence equivalent to 
“lunacy” (see supra) in its common-law sense, 
as a mental disorder broken by lucid inter- 
vals. There is no presumption that fitful and 
exceptional attacks of insanity are contin- 
Leache vy. State, 22 Tex. App. 279, 3 
S. W. 538, 58 Am. Rep. 688. 


‘—Settied Insanity. The term applied to deliri» 
um tremens, which is a kind of insanity pro- 
duced by alcoholism, caused by the breaking 
down ‘of ‘the person’s ‘system by long-contin- 
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ued or habitual drunkenness, and brought on 
by abstinence from drink. It is thus termed, 
to distinguish it from “temporary insanity,” 
or drunkenness directly resulting from drink. 
Evers y. State, 20 S. W. 744, 748, 81 Tex. 
Cr. R. 318, 18 L. R. A. 421, 37 Am. St. Rep. 
811. : 


—Temporary delusion. The word implies un- 
soundness or derangement of mind or intel- 
lect, not a mere temporary or slight delu- 
sion, which might be occasioned by fever or 
accident. Karow v. New York Continental 
Ins. Co., 15 N. W. 27, 31, 57 Wis. 56, 46 Am. 
Rep. 17. 


Other Forms of Insanity 


—Amentia, dementia, and mania. The classi- 
fication of insanity into these three types or 
forms, though once common, has of late giv- 
en way to a more scientific nomenclature, 
based chiefiy on the origin or cause of the dis- 
ease in the particular patient and its clini- 
cal history. These terms, however, are still 
occasionally encountered in medical jurispru- 
dence, and the names of some of their subdi- 
visions are in constant use. 


—~Amentia. <A total lack of intelligence, rea- 
son, or mental capacity. Sometimes so used 
as to cover imbecility or dotage, or even as 
applicable to all forms of insanity; but prop- 
erly restricted to a lack of mental capacity 
due to original defective organization of the 
brain (idiocy) or arrested cerebral develop- 
ment, a8 distinguished from the degeneration 
of intellectual faculties which once were nor- 
maL 


—Dementia. A form of insanity resulting 
from degeneration or disorder of the brain 
(ideopathic or traumatic, but not congenital) 
and characterized by general mental weak- 
ness and decrepitude, forgetfulness, loss of 
coherence, and total inability to reason, but 
not accompanied by delusions or uncontrolla- 
ble impulses. Pyott v. Pyott, 90 Ill. App. 221; 
Hall v. Unger, 2 Abb. U. 8S. 510, Fed. Cas. No. 
5,949; Dennett v. Dennett, 44 N. H. 531, 84 
Am. Dec. 97; People v. Lake, 2 Parker, Cr. 
R. (N. Y.) 218. By some writers dementia 
is classed as a terminal stage of various forms 
of insanity, and hence may follow mania, for 
example, as its final condition. Among the 
sub-divisions of dementia should be noticed 
the following: Acute primary dementia is a 
form of temporary dementia, though often 
extreme in its intensity, and occurring in 
young people or adolescents, accompanied by 
general physical debility or exhaustion and 
induced by conditions likely to produce that 
state, as malnutrition, overwork, dissipation, 
or too rapid growth. Dementia parralytica 
is a progressive form of insanity, beginning 
with slight degeneration of the physical, intel- 
lectual, and moral powers, and leading to 
complete loss of mentality, or imbecility, with 
general paralysis. Also called paresis, paretic 
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‘dementia, or cirrhosis of the brain, or (pop- 
ularly) “softening of the brain.” Dementia 
precor. A term applicable’ either to the 
early stages of dementia or to the dementia 
of adolescence, but more commonly applied to 
the latter. It is often (but not invariably) at- 
tributable to onanism or self-abuse, and is 
characterized by mental and moral stupidity, 
absence of any strong feeling of the impres- 
sions of life or interest in its events, blunt- 
ing or obscuration of the moral sense, weak- 
ness of judgment, flightiness of thought, sense- 
less laughter without mirth, atittomatic obedi- 
ence, and apathetic despondency. (Kraepelin.) 
Senile dementia. Dementia occurring in per- 
sons of advanced age, and characterized by 
slowness and weakness.of the mental proc- 
esses and general physical degeneration, verg- 
ing on or passing into imbecility, indicating 
the breaking down of the mental powers in 
advance of bodily decay. Hiett v. Shull, 36 
W. Va. 563, 15 S. E. 146; Pyott v. Pyott, 191 
Til. 280, 61 N. E. 88; McDaniel v. McCoy, 68 
Mich. 332, 36 N. W. 84; Hamon v. Hamon, 
180 Mo. 685, 79 S. W. 422; Graham v. Deu- 
terman, 91 N. E. 61, 62, 244 Ill, 124; Hibbard 


` V. Baker, 104 N. W. 399, 400, 141 Mich. 124, 


Toxic dementia, Weakness of mind or feeble 
cerebral activity, approaching imbecility, re 
sulting from continued administration or use 
of slow poisons or of the mere active poisons 
in repeated small doses, as in cases of lead 
poisoning and in some cases of addiction to 
such drugs as opium or alcohol. 


—Demenitia precox paranoid. ‘Dementia pre- 
cox paranoid” is a medical term indicating 
that form of dementia in which the patient 
exhibits ideas of persecution and has delu- 
sions. Rasmussen y. George Benz & Sons, 
210 N. W. 75, 76, 168 Minn. 319. 


—Dipsomania. An irresistible impulse to in- 
dulge in intoxication, either alcohol or other 
drugs—opiums. This mania, or dipsomania, 
is classed as one of the minor forms of in- 
sanity. Repeated intoxication for a number 


.of years, which is entirely voluntary, is not 


dipsomania. One having the power to re- 
frain from the use of intoxicants, and who 
becomes intoxicated voluntarily, is not af- 
fected with dipsomania. Ballard v. State, 28 
N. W. 271, 273, 19 Neb. 609; State v. Reidell, 
9 Houst. (Del.) 470, 14 Atl. 550; Ballard v. 
State, 19 Neb. 609, 28 N. W. 271; State v: 
Potts, 6 S$. E. 657, 659, 100 N. C. 457. 


—Erotomania. A form of mania similar to 
nymphomania, except that the present term 
is applied to patients of both sexes, and that 
(according to some authorities) it is applica- 
ble to all cases of excessive sexual craving 
irrespective of origin; while nymphomania 
is restricted to cases where the disease is 
caused by a local disorder of the sexual or- 
gans reacting on the brain, In erotomania; 
there is often an absence of any lesion of the 
intellectual powers, See Krafft-Ebing, Psyco 
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pathia Sexualis, Chaddock’s ed. And it fs to 
be observed that the term “erotomania” is 
now often used, especially by French writers, 
to describe a morbid propensity for “falling 
in love’? or an exaggerated -and excited con- 
dition of amativeness or love-sickness, which 
may affect the general physical health, but 
is not necessarily correlated with any sexual 
craving, and which, though it may unnat- 
urally color the imagination and distort the 
subject’s view of life and affairs, does not at 
all amount to insanity, and should not be so 
considered when it leads to crimes of violence, 
as in the common case of a rejected lover who 
kills his mistress. 


—Fit of mania, A fit of mania includes a tem- 
porary depression or aberration of the mind, 
which semetimes accompanies or follows in- 
toxication, and is often accompanied by de- 
lusions. hallucinations, and illusions. Gun- 
ter v. State. 3 South. 600, 607, 83 Ala. 96. 


—Homicidal mania. A form of mania in 
which the morbid state of the mind mani- 
fests itself in an irresistible inclination or 
impulse to commit homicide, prompted usu- 
ally by an insane delusion either as to the 
necessity of self-defense or the avenging of 
injuries, or as to the patient being the ap- 
pointed instrument of a superhuman justice, 
Com. v. Sayre, 5 Wkly. Notes Cas. (Pa.) 425; 
Com. v. Mosler, 4 Pa. 266. 


—Hypomania. A mild or slightly developed 
form or type of mania. 


—Kleptomania. A species (or symptom) of 
mania, consisting in an irresistible propensi- 
ty to steal, Looney y. State, 10 Tex. App. 
525. 38 Am. Rep. 646; State v. Reidell, 9 
Houst. (Del.) 470, 14 Atl, 550; Lowe v. State, 
70 S. W. 206, 44 Tex. Cr. R. 224 (citing Hurst 
v. State, 40 Tex. Cr. R. 378, 46 S. W. 635, 50 
S. W. 719). 


Mania. That form of insanity in which the 
patient is subject to hallucinations and illu- 
sions, accompanied by a high state of gen- 
eral mental excitement, sometimes amount- 
ing to fury. See Hall v. Unger, 2 Abb. U. S. 
510, 11 Fed. Cas. 261; People v, Lake, 2 Park- 
er Cr. R. (N. Y.). 218; Smith v. Smith, 47 
Miss. 211; In re Gannon’s Will, 2 Misc. 329, 
21 N. X. Supp. 960; Dyar v. Dyar, 131 S. E. 
535, 541, 161 Ga. 615; -State ex rel. Bevan 
v. Williams, 316 Mo. 665, 291 S. W. 481, 482. 
In the case first above cited, the following 
description is given by Justice Field: “Mania 
is that form of insanity where the mental 
derangement is accompanied with more or 
less of excitement. Sometimes the excitement 
amounts to a fury. The individual in such 
eases. is subject to: hallucinations and illu- 
sions. -He is impressed with the reality of 
events: which: have never oceurred, and. of 
things- which qdo not exist, and acts. more or 
less in conformity with: his belief in these par: 
tigulars... The mania-may he- general, and af- 
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fect all or most of the operations of the mind; 
or it may be partial, and be confined to par- 
ticular subjects. In the latter case it is gen- 
erally termed ‘monomania.’” In a more pop- 
ular but less scientific sense, “mania” denotes 
a morbid or unnatural or excessive craving, 
issuing in impulses of such fixity and intensi- 
ty that they cannot be resisted by the patient 
in the enfeebled state of the will and blurred 
moral concepts which accompany the disease. 
It is used in this sense in such compounds as 
“homicidal mania,” “dipsomania,” and the 
like. 


—Mania a potu. Delirium tremens, or a spe- 
cies of temporary insanity resulting as a sec- 
ondary effect produced by the excessive and 
protracted indulgence in intoxicating liquors, 
See State v. Hurley, Houst. Cr. Cas. (Del.) 
28, 35. 


—Mania fanatica A form of insanity charac- 
terized by a morbid state of religious feeling. 
Ekin v. McCracken, 11 Phila. (Pa.) 540. 


—Mania transitoria. The term applies to the 
case of one in the possession of his ordinary 
reasoning faculties, who allows his passions 
to convert him into a temporary maniac. 
Mutual Life Ins. Co. v. Terry, 82 U, S. (15 
Wall.) 580, 583, 21 L. Ed. 236. 


—Melancholia. Melancholia is a form of in- 
sanity the characteristics of which are ex- 
treme mental depression, with delusions and 
hallucinations, the latter relating especial- 
ly to the financial or social position of the 
patient or to impending or threatened dan- 
gers to his person, property, or reputation, 
or issuing in distorted conceptions of his re- 
lations to society or his family or of his rights 
and duties in general. Connecticut Mut. L. 
Ins. Co. v. Groom, 86 Pa. 92, 27 Am. Rep. 
689; State v. Reidell, 9 Houst. (Del.) 470, 14 
Atl. 551; People v. Krist, 168 N. Y. 19, 60 N. 
E. 1057; In re Dolbeer’s Estate, 86 Pac. 695, 
703, 149 Cal. 227, 9 Ann. Cas. 795. Hypo- 
chondria or hypochondriasis. A form of mel- 
ancholia in which the patient has exaggerat- 
ed or causeless fears concerning his health or 
suffers from imaginary disease. Towiphobia. 
Morbid dread of being poisoned; a form of 
insanity manifesting itself by an excessive 
and unfounded apprehension of death by poi- 
son. . ` 


—Megalomania. The so-called ‘delirium of 
grandeur” or “folie de grandeur ;” a form of 
mania in which the besetting delusion of the 
patient is that he is some person of great 
celebrity or exalted rank, historical or con- 
temporary. , 


—Methomania. An irresistible craving for al- 
eoholic or other intoxicating liquors, mani- 
fested by the periodical recurrence of drunk- 
en debauches. State. v: Savage, 89° Ala: 1, 7T 
South. 183,7 L. RA; 426. 0 . 
Br.Law DIgT.{30.ED:) 
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—Monomanla. “Monomania” is a perversion 
of the understanding in regard to a single ob- 
ject or a small number of objects, with the 
predominance of mental excitement, as dis- 
tinguished from “mania,” which means a con- 
dition in which the perversion of the under- 
standing embraces all kinds of objects, and is 
accompanied with general mental excitement. 
Appeal of Dunham, 27 Conn, 192,206; State 
v. John, 30 N. C. 330, 337, 49 Am. Dec. 396; 
Schuff v. Ransom, 79 Ind. 458, 464; Freed v. 
Brown, 55 Ind. 310, 317; People v. Lake, 2 
Parker, Cr. R. (N. Y.) 215, 218; Hall v. Un- 
ger (U. S.) 11 Fed. Cas. 261, 263. A perver- 
sion or derangement of the reason or under- 
standing with reference to a single subject 
or small class of subjects, with considerable 
mental excitemeut and delusions, while, as to 
all matters outside the range of the peculiar 
infirmity, the intellectual faculties remain un- 
impaired and function normally. Hopps v. 
People, 31 Tl. 390, 83 Am. Dec. 281; In re 
Black’s Estate, Myr. Prob. (Cal.) 27; Owing’s 
Case, 1 Bland (Md.) 388, 17 Am. Dee. 311; 
Merritt v. State, 39 Tex. Cr. R. 70, 45 8. W. 
21; In re Gannon’s Will, 2 Misc. 329, 21 N. 
Y. Supp. 960; Bobler v. Hicks, 48 S. E. 306, 
307, 120 Ga. 800. 


—Necrophilism. A form of affective insanity 
manifesting itself in an unnatural and revolt- 
ing fondness for corpses, the patient desiring 
to be in their presence, to caress them, to ex- 
hume them, or sometimes to mutilate them, 
and even (in a form of sexual perversion) to 
violate them. 


—Nymphomania. A form of mania character- 
ized by a morbid, excessive, and uncontrolla- 
ble craving for sexual intercourse. This term 
is applied only to women. The term for a cor- 
responding mania in men is “satyriasis.” 


—Oikei mania, a form of insanity manifesting 
itself in a morbid state of the domestic af- 
fections, as an unreasonable dislike of wife or 
child without cause or provocation, Ekin y. 
McCracken, 11 Phila. (Pa.) 540. 


—Paranoia. Monomania in general, or the 
obsession of a delusion or system of delusions 
which dominate without destroying the men- 
tal capacity, leaving the patient sane as to 
ail matters outside their particular range, 
though subject to perverted ideas, false be- 
liefs, and uncontrollable impulses within that 
range; and particularly, the form of mono- 
mania where the delusion is as to wrongs, in- 
juries, or persecution inflicted upon the pa- 
tient and his consequently justifiable resent- 
ment or revenge. Winters y. State, 61 N. J. 
Law, 618, 41 Atl. 220; People v. Braun, 158 
N. Y. 558, 53 N. E. 529; Flanagan v. State, 
103 Ga. 619, 30 S. E. 550. Paranoia is called 
by Kraepelin “progressive systematized in- 
sanity,” because the delusions of being wrong- 
ed or of persecution and of excessive self- 
esteem develop quite slowly, without inde- 
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pendent disturbances of emotional life or of 


the will becoming prominent, and because , 


there occurs regularly a mental working up 
of the delusion to form a delusionary view of 
the world,—in fact, a system,—leading to 
a derangement of the stand-point which the 
patient takes up towards the events of life. 


—Pyromania. Incendiarism; a form of af- 
fective insanity in which the mania takes the 
form of an irresistable impulse to burn or set 
fire to things. 


-—-Sebastomania. Religious insanity; demono- 
mania. 


—Toxicomania. An excessive addiction to the 
use of toxic or poisonous drugs or other sub- 
stances; a form of mania or affective insan- 
ity characterized by an irresistible impulse 
to indulgence in opium, cocaine, chloral, al- 
cohol, ete. 


Specific Definitions and Applications in Law 

There are numerous legal proceedings 
where insanity may be shown, and the rule 
for establishing mental capacity or the want 
of it varies according to the object or purpose 
of the proceeding. Among these may be enu- 
merated the following: A criminal prosecu- 
tion where insanity is alleged as a defense; 
a proceeding to defeat a will on the ground 
of the insanity of the testator; a suit to 
avoid a contract (including that of marriage) 
for similar reasons; a proceeding to secure 
the commitment of a person alleged to be in- 
sane to an asylum; a proceeding to appoint 
a guardian or conservator for an alleged 
lunatic; a plea or proceeding to avoid the 
effect of the statute of limitations on account 
of insanity. What might be regarded as in- 
sanity in one of such cases would not neces- 
sarily be so regarded in another. No definite 
rule can be laid down which would apply to 
all cases alike. Snyder v. Snyder, 142 IL. 60, 
31 N. E. 303; Clarke v. Irwin, 63 Neb. 539, 88 
N. W. 788. But the following rules or tests 
for specific cases have been generally accepted 
and approved: 

In criminal law and as a defense to an 
accusation of crime, insanity means such a 
perverted and deranged condition of the men- 
tal and moral faculties as to render the per- 
son incapable of distinguishing between right 
and wrong, or to render him at the time un- 
conscious of the nature of the act he is com- 
mitting, or such that, though he may be con- 
scious of it and also of its normal quality, so 
as to know that the act in question is wrong, 
yet his will or volition has been (otherwise 
than voluntarily) so completely destroyed 
that his actions are not subject to it but are 
beyond his control. Or, as otherwise stated, 
insanity is such a state of mental derange- 
ment that the subject is incompetent of having 
a criminal intent, or incapable of so con- 
trolling his will as to avoid doing the act in 
question. Davis v. U. S., 165 U. S. 378, 17 8. 
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Ct. 360, 41 L. Ed. 750; Doherty v. State, 
73 Vt. 380, 50 A. 1113; Butler v. State, 102 
Wis. 364, 78 N. W. 590; Rather v. State, 25 
Tex. App. 623, 9 S. W. 69; Lowe v. State, 118 
Wis. 641, 96 N. W. 424; Genz v. State, 59 N. J. 
‘Law, 488, 37 A. 69, 59 Am, St. Rep. 619; In 
re Guiteau (D. C.) 10 Fed. 164; People v. Fin- 
ley, 38 Mich. 482; People v. Hoin, 62 Cal. 120, 
45 Am. Rep. 651; Carr v. State, 96 Ga. 284, 
22 8. E. 570; Wilcox v. State, 94 Tenn. 106, 
28 S. W. 312; State v. Holloway, 156 Mo. 222, 
56 S. W. 734; Hotema v. U. S., 186 U. S. 418, 
22 8. Ct. 895, 46 L. Ed. 1225, 

An insane person cannot be legally charged 
with a criminal intent; State v. Brown, 36 
Utah 46, 102 P. 641, 24 L. R. A. (N. S.) 545. 

In Coleman’s case, in New York it was held 
that the “test of the responsibility for crim- 
inal acts, when insanity is asserted, is the 
capacity of the accused to distinguish between 
right and wrong at the time and with respect 
to the act which is the subject of inquiry.” 1 
N. Y. Cr. Rep. 1. With variations of expres- 
sion. this is the prevailing doctrine of the 
American courts; Mutual Life Ins. Co. v. 
Terry, 15 Wall. 590, 21 L. Ed. 236; People v. 
Pico, 62 Cal. 50; State v. Windsor, 5 Harr. 
(Del) 512; State v. Danby, 1 Houst. Cr. Cas. 
(Del.) 166; State v. West, 1 Houst. Cr. Cas. 
(Del.) 371; Humphreys v. State, 45 Ga. 190; 
Com. v. Heath, 11 Gray (Mass.) 3038; Cun- 
ningham v. State, 56 Miss. 269, 21 Am. Rep. 
860; People v. Finley, 38 Mich. 482; State 
v. Shippey, 10 Minn. 223 (Gil. 178), 88 Am. 
Dec. 70; State v. Erb, 74 Mo. 199; State 
v. Kotovsky, 74 Mo. 247; Hawe v. State, 
11 Neb. 537, 10 N. W. 452, 38 Am. Rep. 875; 
State v. Spencer, 21 N. J. L. 196; State v. 
Brandon, 53 N. C. 463; Thomas v. State, 40 
Tex. 60; Dove v. State, 3 Heisk. (Tenn) 348; 
Dunn v. People, 109 Ill. 685; State v. Alex- 
ander, 30 S. ©. 74, 8 S. E. 440, 14 Am. St. 
Rep. 879; Com. v. Winnemore, 1 Brewst. (Pa.) 
356; Com. v. Mosler, 4 Pa. 264; U. S. v. 
Shults, 6 McLean, 121, Fed. Cas. No. 16,286; 
Walker v. People, 88 N. Y. 86; Loeffner v. 
State, 10 Ohio St. 599; Parker v. State, 91 
Tex. Cr. R. 68, 238 S. W. 948, 946; People 
v. Williams, 184 Cal. 590, 194 P. 1019, 1020; 
Roe v. State, 17 OkL. Cr. 587, 191 P. 1048, 1051; 
State v. Alie, 82 W. Va. 601, 96 S. E. 1011, 
1014; Perkins v. United States (C. C. A.) 228 
T. 408, 415. The capacity to distinguish be- 
tween right and wrong has been held not to 
be a safe test in all cases; State v. Felter, 25 
Iowa, 67, per Dillon, C. J.; Mutual Life Ins. 
Co. v. Terry, 15, Wall. 580, 21 L. Ed. 286. See 
also Brown v. Com., 78 Pa. 122. 

Insane delusion is of no avail as a defense 
unless, if true, the facts supposed to exist 
would have excused the crime. Thurman 
v. State, 32 Neb. 224, 49 N. W. 838; Peo- 
ple v. Taylor, 188 N. Y. 398, 34 N. E. 275; 
Smith v. State, 55 Ark. 259, 18 S. W. 237; 
Bolling v. State, 54 Ark. 588, 16 S. W. 658; 
State v. Gut, 13 Minn, 341 (Gil 315); Bovard 
v.. State, 30 Miss. 600; State. v. Huting, 21 
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Mo. 464; Gibson, C. J., in Com. v. Mosler, 4 
Pa. 264; State v. Simms, 71 Mo. 538. 
Irresistible impulse to commit a crime is 
defined as that uncontrollable impulse pro- 
duced by a disease of the mind, when that 
disease is sufficient to override judgment and 
obliterate the sense of right as to the acts 
done, and deprives the accused of power to 
choose between them. 36 W. Va. 729, 15 S. E. 
982,.18 L. R. A, 224. It was recognized as a 
Gefense in Stevens v. State, 31 Ind. 485, 99. 
Am. Dec. 634; Blackburn v. State; 23 Ohio 
St. 146; Mutual Life Ins. Co. v, Terry, 15 
Wall. 580, 21 L. Ed. 236; but it is held 
that no impulse, however irresistible, is a 
defense, where there is a knowledge as to 
the particular act between right and wrong; 
State v. Brandon, 53 N. C. 463; State v. 
Miller, 111 Mo. 542, 20 S. W. 243; Love- 
grove v. State, 31 Tex. Cr. R. 491, 21 S. 
W. 191; People v. Clendennin, 91 Cal. 35, 
27 P. 418; Thomas v. State, 71 Miss. 3415, 15 
So. 237; Patterson v. State, 86 Ga. 70, 12 8. 
E. 174; Wilcox v. State, 94 Tenn. 106, 28 S. 
W. 312; Tayl. Med. Jur. 720; and that it was 
a crime morally, and punishable by the laws 
of the country; State v. Alexander, 30 S. ©. 
74, 8 S. E. 440, 14 Am. St. Rep. 879; Williams 
v. State, 50 Ark. 511, 9 S. W. 5; Newman v. 
State, 99 Tex. Cr. R. 363, 269 S. W. 440, 442; 
Wade v. State, 18 Ala. App. 322, 92 So. 97, 99. 
Mere frenzy or ungovernable passion which 
controls the will and motives is not insanity 
sufficient to excuse crime. Garner v. State, 
112 Miss. 317, 73 So. 50, 51. ` 
What is sometimes called moral insanity, as 
distinguished from mental unsoundness, is 
not a defense to a charge of crime. Whart. 
& St. Med. Jur. §§ 164, 174; Tayl. Med. Jur. 
677; 6 Jur. 201; 4 Cox, C. C. 149: Com. v. 
Heath, 11 Gray (Mass.) 308; Flanagan v. 
People, 52 N. Y. 467, 11 Am. Rep. 731; People 
v. MeDonnell, 47 Cal. 184; People v. Kerri- 
gan, 73 Cal, 222, 14 P. 849; Guiteau’s Case 
(D. C.) 10 F. 161; State v. Potts, 100 N. ©. 
457, 6 S. E 657; People v. Wood, 126 N: Y. 
269, 27 N. E. 862; Flanagan v. People, 52 N. 
Y. 469, 11 Am. Rep. 731; but see Smith v. 
Com., 1 Duv. (Ky.) 224; Scott v. Com., 4 Mete. 
(Ky.) 227, & Am. Dec. 461; Andersen v, State, 
43 Conn. 514, 21 Am. Rep. 669; St. Louis Mut. 
Life Ins. Co. v. Graves, 6 Bush (Ky.) 268. 
Testamentary capacity includes an intelli- 
gent understanding of the testator’s property, 
its extent and items, and of the nature of the 
act he is about to perform, together with a 
clear understanding and purpose as to the 
manner of its distribution and the persons 
who are to receive it. Lacking these, he is 
not mentally competent. The presence of in- 
sane delusions is not inconsistent with tes- 
tamentary capacity, if they are of such a na- 
ture that they cannot reasonably be supposed . 
to have affected the dispositions made by the 
will; and.the same is true of.the various 
forms of. monomania and of all kinds of ec- 
centricity..and personal idiosyncrasy. But 
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imbecility, senile dementia, and all forms of 
systematized mania which affect the under- 
standing and judgment generally disable the 
patient from making a valid will. See Harri- 
son v. Rowan, 3 Wash. ©. C. 585, Fed. Cas. 
No. 6,141; Smee v. Smee, 5 Prob. Div. 84; 
Banks v. Goodfellow, 39 Law J. R., Q. B., 248; 
Wilson v. Mitchell, 101 Pa. 495; Whitney v. 
Twombly, 136 Mass. 147; Lowder v. Lowder, 
58 Ind. 540; In re Halbert’s Will, 15 Misc. 
808, 37 N. Y. S. 757; Den v. Vancleve, 5 N. J. 
Law, 660; In re Guilbert’s Estate, 46 Cal. 
App. 55, 188 P. 807, 810; Rodney v. Burton, 
4 Boyce (Del.) 171, 86 A. 826, 829; Carnahan 
v. Hamilton, 265 Ill. 508, 107 N. E. 210, 215, 
Ann. Cas. 1916C, 21; Trustees of Epworth 
Memorial Methodist Church v. Overman, 185 
Ky. 778, 215 S. W. 942, 944; Rodgers v. Flem- 
ing (Tex. Civ. App.) 295 S. W. 326, 381; In re 
Herr’s Estate, 251 Pa. 223, 96 A. 464, 466. To 
constitute “senile dementia,” incapacitating 
one to make a will, there must be such a fail- 
ure of the mind as to deprive the testator of 
intelligent action. Gates v. Cole, 137 Iowa, 
613, 115 N. W. 236, 287, 238. 

As a ground for avoiding or annulling a 
eontract or conveyance, insanity does not 
mean a total deprivation of reason, but an 
inability, from defect of perception, memory, 
and judgment, to do the act in question or to 
understand its nature and consequences. Fra- 
zer v. Frazer, 2 Del. Ch. 260; Durrett v. Me- 
Whorter, 161 Ga. 179, 129 S. E. 870, 874. 
The insanity must have entered into and in- 
duced the particular contract or conveyance; 
it must appear that it was not the act of the 
free and untrammeled mind, and that on ac- 
count of the diseased condition of the mind 
the person entered into a contract or made a 
conveyance which he would not have made if 
he had been in the possession of his reason. 
Dewey v. Allgire, 37 Neb. 6, 55 N. W. 276, 40 
Am. St. Rep. 468; Dennett v. Dennett, 44 N. 
H. 537, 84 Am. Dec. 97. 

Insanity sufficient to justify the annulment 
of a marriage means such a want of under- 
standing at the time of the marriage as to 
render the party incapable of assenting to the 
contract of marriage. The morbid propensity 
to steal, called “kleptomania,” does not an- 
swer this description. Lewis v. Lewis, 44 
Minn, 124, 46 N. W. 323, 9 L. R. A. 505, 20 Am. 
St. Rep. 559. The marriage of a person insane 
was held void in Inhabitants of Middlebor- 
ough v. Inhabitants of Rochester, 12 Mass. 
363; Gathings v. Williams, 27 N. C. 487, 44 
Am. Dec. 49; Powell v. Powell, 18 Kan. 371, 
26 Am. Rep. 774; Wightman v. Wightman, 
4 Johns. Ch. (N. Y.) 343; L. R. 1 P. & D. 335; 
Waymire v. Jetmore, 22 Ohio St. 271; True 
v. Ranney, 21 N. H. 52, 58 Am. Dec. 164. A 
marriage contracted while one party was in- 
sane from delirium tremens was held void; 
Clement v. Mattison, 3 Rich. (S. C.) 98; but 
mere weakness of mind not amounting to de- 
rangement is not sufficient; Rawdon v. Raw- 
don, 28 Ala. 565; Crump v. Morgan, 88 N. ©. 
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91, 40 Am, Dec. 447; and for that merely, or 
intoxication, a court has no power to declare 
a marriage null and void; Elzey v. Elzey, 1 
Houst. (Del.) 308. The same degree of mental 
capacity: which enables a person to make a 
valid deed or will is sufficient to enable him 
to marry; Inhabitants of Atkinson v. Inhab- 
itants of Medford, 46 Me. 510. 

Insanity is not a defense in an action of 
tort; but damages are compensatory. and not 
punitive; McIntyre v. Sholty, 121 Ill. 660, 18 
N. E. 239, 2 Am. St. Rep. 140; Lassone v. 
R. R., 66 N. H. 345, 24 A. 902, 17 L. R. A. 
525; Williams v. Hays, 143 N. Y. 442, 38 N. 
E. 449, 26 L. R. A. 153, 42 Am. St. Rep. 743; 
Meyer v. Ry. Co., 54 F. 116, 4 C. C. A. 221. 

One is “insane,” so as to make Self-de- 
struction an accident, within the meaning of 
an insurance policy compensating death by ` 
accident, where he is so mentally disensed as 
to be incapable of understanding the nature 
of the act and unable to distinguish between 
right and wrong. London Guarantee & Ac- 
cident Co. v. Officer, 78 Colo. 441, 242 P. 989, 
991. 

As a ground for restraining the personal 
liberty of the patient, it may be said in gen- 
eral that the form of insanity from which he 
suffers should be such as to make his going 
at large a source of danger to. himself or. to 
others, though this matter is largely regulated 
by statute, and in many places the law per- 
mits the commitment to insane asylums and 
hospitals of persons whose insanity does not 
manifest itself in homicidal or other destruc- 
tive forms of mania, but who are incapable 
of caring for themselves and their property 
or who are simply fit subjects for treatment 
in hospitals and other institutions specially 
designed for the care of such patients. See, 
for example, Gen. St. Kan. 1901, § 6570 (Rev. 
St. 1923, § 76—1208). 

To constitute insanity such as will author- 
ize the appointment of a guardian or con- 
servator for the patient, there must be such 
a deprivation of reason and judgment as to 
render him incapable of understanding and 
acting with discretion in the ordinary affairs 
of life; a want of sufficient mental capacity to 
transact ordinary business and to take care | 
of and manage his property and affairs. See 
Snyder v. Snyder, 142 Ill. 60, 31 N. E. 303; 
In re Wetmore’s Guardianship, 6 Wash. 271, 
33 P. 615. 7 

Insanity as a plea or proceeding to avoid 
the effect of the statute of limitations means 
practically the same thing as in relation to 
the appointment of a guardian. On the one 
hand, it does not require a total deprivation 
of reason or absence of understanding. On 
the other hand, it does not include mere weak- 
ness of mind short of inbecility. It means 
such a degree of derangement as renders the 
subject incapable of understanding the na- 
ture of the particular affair and his rights 
and remedies in regard to it and incapable of 
taking discreet and intelligent action. See 


INSANITY 


Burnham v. Mitchell, 34 Wis. 184. The time 
of sanity réquired in order to allow the stat- 
ute to begin to run is such as will enable the 
party to examine his affairs and institute 
an action, and is for the jury; Clark’s Execu- 
tor v. Trail’s Adm’rs, 1 Mete. (Ky.) 35. 

There are a few other legal rights or rela- 
tions into which the question of insanity en- 
ters, such as the capacity of a witness or of 
a voter; but they are governed by the same 
general principies. The test is capacity to un- 
derstand and appreciate the nature of the par- 
ticular act and to exercise intelligence in 
its performance. A witness must understand 
the nature and purpose of an oath and have 
enough intelligence and memory to relate cor- 
rectly the facts within his knowledge. So a 
voter must understand the nature of the 
act to be performed and be able to make an 
intelligent choice of candidates. In either 
case, eccentricity, “crankiness,” feeble-mind- 
edness not amounting to imbecility, or insane 
delusions which do not affect the matter in 
hand, do not disqualify. See District of 
Columbia v. Armes, 107 U. 8. 521, 2 8. Ct. 
840, 27 L. Ed. 618; Clark v. Robinson, 88 Ill. 
502. 


insanus est qui, abjecta ratione, omnia cum im- 
petu et furore facit. He is insane who, reason 
being thrown away, does everything with vio- 
lence and rage. 4 Coke, 128, 


INSCRIBERE. Lat. In the civil law. To 
subscribe an accusation. To bind one’s self, 
in case of failure to prove an accusation, 
to suffer the same punishment which the ac- 
cused would have suffered had he been proved 
guilty. Calvin. 


INSCRIPTIO. Lat. In the civil law. A writ- 
ten accusation in which the accuser under- 
takes to suffer the punishment appropriate 
to the offense charged, if the accused is able 
to clear himself of the accusation. Calvin; 
Cod. 9, 1, 10; Id. 9, 2, 16, 17. 


INSCRIPTION. 


In Evidence 


Anything written or engraved upon a me- 
tallic or other solid substance, intended for 
great durability ; as upon a tombstone, pillar, 
tablet, medal, ring, ete. 


In Civil Law 


An engagement which a person who 
makes a solemn accusation of a crime against 
another enters into that he will suffer the 
same punishment, if he has accused the other 
falsely, which would have been inflicted upon 
him had he been guilty. Code, 9.1.10; 9. 2. 
16 and 17. l 

In Modern Civil Law 


The entry of a mortgage, lien, or other 
document at large in a book of public records ; 
corresponding to “recording” or “registra- 
tion.” l 
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INSCRIPTIONES. The name given by the 
old English law to any written instrument 
by which anything was granted. Blount. 


INSECT POWDER. “Insect powder” is a 
dry powder used to kill or expel insects; an 
insecticide or insectifuge. Parke, Davis & Co. 
v. U. S. (C. ©. A.) 255 F. 933, 935. 


INSECURE. “Insecure” means unsafe and 
dangerous. Sabol v. St. Louis Cooperage Co., 
818 Mo. 527, 282 S. W. 425, 430. 


INSENSIBLE. In pleading. Unintelligible; 
without sense or meaning, from the omission 
of material words, etc. Steph. Pl. 377. See 
Union Sewer Pipe Co. v. Olson, 82 Minn. 187, 
84 N. W. 756. 


INSETENA. In old records. An inditch; an 
interior ditch; one made within another, for 
greater security. Spelman. 


INSIDIATORES VIARUM. Lat. Highway- 
men ; persons who lie in wait in order to com- 
mit some felony or other misdemeanor. 


INSIGNIA. Ensigns or arms; distinctive 
marks; badges; indicia; characteristics. 


INSILIARIUS. 
INSILIUM. 


-An evil counsellor, Cowell. 


Evil advice or counsel. Cowell. 


INSIMUL. Lat. Together; jointly. Townsh. 
Pl, 44. 


INSIMUL COMPUTASSENT. They account- 
ed together. The name of the count in as- 
sumpsit upon an account stated; it being 
averred that the parties had settled their ac- 
counts together, and defendant engaged to 
pay plaintiff the balance. Fraley v. Bispham, 
10 Pa. 325, 51 Am. Dec. 486; Loventhal v. Mor- 
ris, 103 Ala. 332, 15 So. 672. 


INSIMUL TENUIT. One species of the writ 
of formedon brought against a stranger by a 
coparcener on the possession of the ancestor, 
ete. Jacob. 


INSINUACION. In Spanish law. The pre- 
sentation of a public document to a competent 
judge, in order to obtain his approbation and 
sanction of the same, and thereby give it ju- 
dicial authenticity. Escriche. 


INSINUARE. Lat. In the civil law. To put 
into; to deposit a writing in court, answering 
nearly to the modern expression “to file.” Si 
non mandaium actis insinuaium est, if the 
power or authority be not deposited among 
the records of the court. Inst. 4, 11, 3. 

To declare or acknowledge before a judi- 
eial officer; to give an act an official form. 


INSINUATIO. Lat. In old English law. 
Information or suggestion. Ew insinuatione, 
on the information. Reg. Jud. 25, 50. l 


INSINUATION. In the civil law. The tran- 
scription of an act on the public registers like 
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our recording of deeds. It was not necessary 
in any other alienation but that appropriated 
to the purpose of donation. Inst. 2, 7, 2. 


INSINUATION OF A WILL. In the civil law. 
The first production of a will, or the leaving 
it with the registrar, in order to its probate. 
Cowell; Blount. 


INSOLATION. In medical jurisprudence. 
Sunstroke or heat-stroke; heat prostration. 


INSOLVENCY. The condition of a person 
who is insolvent; inability to pay one’s debts; 
lack of means to pay one’s debts. Such a rel- 
ative condition of a man’s assets and liabili- 
ties that the former, if all made immediately 
available, would not be sufficient to discharge 
the latter. Or the condition of a person who 
is unable to pay his debts as they fall due, or 
in the usual course of trade and business. 
See Dewey v. St. Albans Trust Co., 56 Vt. 475, 
48 Am. Rep. 808; Toof v. Martin, 13 Wall. 47, 
20 L. Ed. 481; Miller v. Southern Land & 
Lumber Co., 53 S. C. 364, 31 S. E. 281; Leitch 
v. Hollister, 4 N. Y. 215; Silver Valley Mining 
Co. v. North Carolina Smelting Co., 119 N. ©. 
417, 25 $. E. 954; French v. Andrews, 81 Hun, 
272, 30 N. Y. Supp. 796; Appeal of Bowersox, 
100 Pa. 438, 45 Am. Rep. 387; Van Riper v. 
Poppenhausen, 43 N. Y. 75; Phipps v. Hard- 
ing, 70 F. 470, 17 C. C. A. 203, 30 L. R. A. 513; 
Shone v. Lucas, 3 Dowl. & R. 218; Herrick v. 
Borst, 4 Hill (N. Y.) 652; Atwater v. Ameri- 
can Exch. Nat. Bank, 152 Ill. 605, 38 N. BE 
1017; Ruggles v. Cannedy, 127 Cal. 290, 53 P. 
916, 46 L. R. A. 371; O’Bryan v. State, 197 N. 
W. 609, 610, 111 Neb. 733; National Exch. 
Bank v. Simpson, 78 W. Va. 309, 88 S. E. 1088, 
1090; Frank v. Stearns, 111 Neb. 101, 195 N. 
W. 949, 951. 

Independent of statute, it may generally 
be said that insolvency, when applied to a per- 
son, firm, or corporation engaged in trade, 
means inability to pay debts as they become 
due in the usual course of business. Parker 
v. First Nat. Bank, 96 Okl. 70, 220 P. 39; 
Bushman v. Bushman, 311 Mo. 551, 279 S. W. 
122, 126; Manning v. Middle States Oil Cor- 
poration,-15 Del. Ch. 321, 137 A. 79, 81; Steele 
v. Allen, 240 Mass, 394, 134 N. E. 401, 402, 20 
A. L. R. 1203; Oklahoma Moline Plow Co. v. 
Smith, 41 Ol. 498, 139 P. 285, 287; Woodman 
y. Butterfield, 116 Me. 241, 101 A. 25, 29. 

The mere fact that a corporation or an in- 
dividual is unable to pay its debts upon a 


particular day does not constitute “insolven-, 


ey.” Wiggins Co. v. McMinnville Motor Car 
.Co., 111 Or. 123, 225 P. 314, 317, and a bank 
is not “insolvent” if its assets are sufficient 
to meet its obligations within a reasonable 
time, although it did not have cash sufficient 
for its daily needs. Dunlap v. Seattle Nat. 
Bank, 161 P. 364, 368, 93 Wash. 568. 

A man may be fully able to pay his debts, 
if he will, and yet in the eye of the law he is 
insolvent, if his property is so situated that 
it cannot be reached by process of law, and 
‘subjected, without his consent, to the. pay- 
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ment of his debts. Pelham v. Chattahoochee 
Grocery Co., 156 Ala. 500, 47 So. 172. 

Under Bankr. Act July 1, 1898, c. 541, § 1, 
cl. 15, 30 Stat. 545 (11 USCA § 1), and section 
3a, cl. 4, as amended by Act Feb. 5, 1908, c. 
487, $ 2, 32 Stat. 797 (11 USCA § 21), a person 
shall be deemed insolvent within the provi- 
sions of the act whenever the aggregate of his 
property shall not at a fair valuation be suffi- 
cient in amount to pay his debts. In re Wm. 
S. Butler Co. (C. C. A.) 207 F. 705, 709 ; Ander- 
son v. Myers (C. C. A.) 296 F. 101, 103 ; Moun- 
tain States Power Co. v. A. L. Jordan Lumber 
Co. (C. C. A.) 293 F. 502, 507. 

As to the distinction between bankruptcy 
and insolvency, see Bankruptcy. 


—Insolvency laws. Insolvency laws are gen- 
erally statutory provisions by which the prop- 
erty of the debtor is surrendered for his 
debts; and upon this condition, and the as- 
sent of a certain proportion of his creditors, 
he is discharged from all further liabilities; 
Bartlet v. Prince, 9 Mass. 431; Otis v. War- 
ren, 16 Mass. 53; 2 Kent 321; Ingr. Insolv. 
9. Insolvency, according to some of the state 
statutes, may be of two kinds, voluntary and 
involuntary. Voluntary insolvency is the case 
in which the debtor institutes the proceed- 
ings, and is desirous of availing himself of 
the insolvent laws, and petitions for that pur- 
pose whereas involuntary insolvency is where 
the proceedings are instituted by the creditors 
in invitum, and so the debtor forced into in- 
solvency. 


—Insolvency fund.. In English law. A fund, 
consisting of moneys and securities, which, at 
the time of the passing of the bankruptcy act, 
1861, stood, in the Bank of England, to the 
credit of the commissioners of the insolvent 
debtors’ court, and was, by the twenty-sixth 
section of that act, directed to be carried by 
the bank to the account of the accountant in 
bankruptcy. Provision has now been made 
for its transfer to the commissioners for the 
reduction of the national debt. Robs. Bankr. 
20, 56. 


—Open insolvency. The condition of one who 
has no property, within the reach of the law, 
applicable to the payment of any debt. Har- 
desty v. Kinworthy, 8 Blackf. (Ind.).305; Som- 
erby y. Brown, 73 Ind. 356. 

INSOLVENT. (Lat. in, privative, solve, to 
pay). The condition of a person who is un- 
able to pay his debts. 2 Bla. Com, 285, 471; 
Brouwer v. Harbeck, 9 N. Y. 589. 

One who cannot or does not pay; one who 
is unable to pay his debts; one who is not 
solvent; one who has not.means or property 
sufficient to pay his debts: See Insolvency. 

One who is unable to pay commercial paper 
in the due course of business. Warren v, Nat. 
Bank, 10 Blatchf. 498, Fed. Cas. No. 17,202; 
Clarke v. Mott, 4 Cal. Unrep. Cas, 80, 33 P. 
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Other definitions 


One who is unable to pay his debts as they fall 
due tn the usual course of trade or business; 2 
Kent 389; 1 M. & S. 338; Lee v, Kilbourn, 3 Gray 
(Mass.) 600; Mitchell v. Bradstreet Co., 116 Mo. 
226, 22 8. W. 358, 724, 20 L. R. A, 138, 38 Am. St. 
Rep. 592; although his assets in value exceed the 
amount of his liability; In re Ramazzina, 110 Cal. 
488, 42 P. 970; or the embarrassment is only tempo- 
rary; Langham y. Lanier, 7 Tex. Civ. App. 4, 26 
S. W. 255; but it is held that mere inability to pay 
debts promptly as they mature is not conclusive ; 
Mensing v. Atchison (Tex. Civ. App.) 26 5. W. 509; 
and that one who has sufficient property subject to 
legal process to satisfy all legal demands is not in- 
solvent; Smith v. Collins, 94 Ala. 894, 10 South, 334, 
A corporation is insolvent when its assets are in- 
sufficient for the payment of its debts, and it has 
ceased to do business, or has taken, or is in the act 
of taking, a step which will practically incapaci- 
tate it from conducting the corporate enterprise with 
reasonable prospect of success, or its embarrass- 
ments are such that early suspension and failure 
must ensue; Corey v. Wadsworth, 99 Ala, 68, 11 
So. 350, 23 L, R. A. 618, 42 Am. St. Rep. 29. A bank 
is insolvent when the cash value of its assets real- 
izable in a reasonable time is not equal to its lia- 
bilities exclusive of stock liabilities; Ellis v. State, 
188 Wis. 513, 119 N. W. 1110, 20 L. R. A. (N. S.) 444, 
131 Am. St. Rep. 1022. 


INSOLVENT LAW. Sce Insolvency Laws, 


INSPECT. To look, to view or oversee for the 
purpose of ascertaining the quality or condi- 
tion of the thing. U.S. v. A, Bentley & Sons 
Co. (D. C.) 293 F. 229, 239. 


INSPECTATOR. A prosecutor or adversary. 


INSPECTION. “Inspection” means more 
than perusal, and means a critical examina- 
tion, close or careful scrutiny, a strict or pry- 
ing examination, or an investigation. In re 
Becker, 192 N. Y. S. 754, 756, 200 App. Div. 
178. 

The examination or testing of food, fiuids, 
or other articles made subject by law to such 
examination, to ascertain their fitness fer use 
or commerce. People v. Compagnie Generale 
Transatlantique (C. ©.) 10 F. 361; Id., 107 U. 
S. 59, 2 S. Ct. 87, 27 L. Ed. 383; Turner v. 
Maryland, 107 U. S. 38, 2 S. Ct. 44, 27 L. Ed. 
370. : 

The examination by a private person of pub- 


lic records and documents; or of the books- 


and papers of his opponent in an action, for 
the purpose of better preparing his own case 
for trial. 


Reasonable Inspection 


A “reasonable inspection,” as relates to 
duty of employer to provide employé with 
proper instrumentalities with which to work, 
does not mean such an inspection as would 
necessarily or infallibly disclose a defect if 
one existed, but only such inspection as rea- 
sonably prudent man, in the exercise of ordi- 
nary care, would make. Alabama & V. R. 
Co. v. Fountain, 145 Miss...515, 111 So. 153, 
154. 
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INSPECTION LAWS. Laws authorizing and 
directing the inspection and examination of 
various kinds of merchandise intended for 
sale, especially food, with a view to ascertain- 
ing its fitness for use, and excluding unwhole- 
some or unmarketable goods from sale, and 
directing the appointment of official inspec- 
tors for that purpose. See Const. U. S. art. 
1, $ 10, cl. 2; Story, Const. § 1017, et seq. 
Gibbons v. Ogden, 9 Wheat. 202, 6 L. Ed. 23; 
Clintsman v. Northrop, 8 Cow. (N. Y.) 45; 
Patapsco Guano Co. v. Board of Agriculture, 
171 U. S. 345, 18 Sup. Ct. 862, 41 L. Ed. 191; 
Turner v, State, 55 Md. 263. 


INSPECTION OF DOCUMENTS. This 
phrase refers to the right of a party, in a 
civil action, to inspect and make copies of 
documents which are essential or material to 
the maintenance of his cause, and which are 
either in the custody of an officer of the law 
or in the possession of the adverse party. 


INSPECTION, TRIAL BY. A mode of trial 
formerly in use in England, by which the 
judges of a court decided a point in dispute, 
upon the testimony of their own senses, with- 
out the intervention of a jury. This took 
place in cases where the fact upon which is- 
sue was taken must, from its nature, be evi- 
dent to the court from ocular demonstration, 
or other irrefragable proof; and was adopted 
for the greater expedition of a cause. 3 BL 
Comm, 381. 


INSPECTOR. The name given to certain offi- 
cers whose duties are to examine and inspect 
things over which they have jurisdiction. 

Officers whose duty it is to examine the 
quality of certain articles of merchandise, 
food, weights and measures, etc, 


INSPECTORSHIP, DEED OF. In English 
law. An instrument entered into between 
an insolvent debtor and his creditors, appoint- 
ing one or more persons to inspect and over- 
see the winding up of such insolvent’s affairs 
on behalf of the creditors. 


INSPEXIMUS (Lat.). We have seen. A word 
sometimes used in letters patent, reciting a 
grant, insperimus such former grant, and so 
reciting it verbatim; it then grants such fur- 
ther privileges as are thought convenient, 5 
Co. 54. : 


INSTALL. To place in a seat, give a place 
to, to set, place, or instate in an office, rank, 
or order, etc. State ex rel. Slattery v. Raupp, 
303 Mo. 684, 263 S. W. 834, 835. 


INSTALLATION. The ceremony of induct- 
ing or investing with any charge, office, or 
rank, as the placing a bishop into his see, a 
dean or prebendary into his stall or seat, or & 
knight into his order. Wharton. 

The act by which an officer is put in publie 
possession of the place he is to fill The pres- 
ident of the United States,.or a governor, is 
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installed into office, by being sworn agreeably. 


to the constitution and laws. 


Installation of machinery means to place 


in position where it will reasonably accom- 
plish purposes for which it is set up. Long 
v. Ulmer Machinery Co., 77 Cal. App. 66, 246 
P. 118, 116. 


INSTALLMENTS. Different portions of the 
same debt payable at different successive pe- 
riods as agreed. Brown. 


INSTANCE. 


In Pleading and Practice 


Solicitation, properly of an earnest or ur- 
gent kind. An act is often said to be done 
at a party’s “special instance and request.” 
Miller v. Mutual Grocery Co., 214 Ala. 62, 106 
So. 396. 

“Instance” does not imply the same degree 
of obligation to obey as does “command.” 
Feore v. Trammel, 213 Ala. 298, 104 So. 808, 
813. 

tn the Civil and. French Law 


A general term, designating all sorts of ac- 
tions and judicial demands. Dig. 44, 7, 58. 


In Ecclesiastical Law 


Causes of instance are those proceeded in at 
the solicitation of some party, as opposed to 
eauses of office, which run in the name of the 
judge. Halifax, Civil Law, p. 156. 


In Scotch Law 


That which may be insisted on at one diet 
or course of probation. Wharton. 


INSTANCE COURT. In English law. That 
division or department of the court of admir- 
alty which exercises all the ordinary admiral- 
ty jurisdiction, with the single exception of 
prize cases, the latter belonging to the branch 
called the “Prize Court.” The term is some- 
times used in American law for purposes of 
explanation, but has no proper application to 
admiralty courts in the United States, where 
the powers of both instance and prize courts 
are conferred without any distinction. 3 
Kent, Comm. 355, 378; The Betsey, 3 Dall. 
6, 1 L. Ed. 485; The Emulous, 1 Gall. 563, 
Fed. Cas. No. 4,479. 


INSTANCIA. In Spanish law. The institu- 
tion and prosecution of a suit from its com- 
mencement until definitive judgment. The 
first instance, “primera instancia,” is the 
prosecution of the suit before the judge com- 
petent to take cognizance of it at its incep- 
tion; the second instance, “secunda instan- 
cia,” is the exercise of the same action before 
the court of appellate jurisdiction; and the 
third instance, “tercera instancia,” is the 
prosecution of the same suit, either by an 
application of revision before the appellate 
tribunal that has already decided the cause, 
or before some higher tribunal, having juris- 
diction of the same. Escriche, 


INSTITUTE 


Instans est finis unius temporis et. principium 
alterius. An instant is the end of one time and 
the beginning of another. Co. Litt. 185. 


INSTANT. Present, current, as instant case. 
Webster, Dict. 


INSTANTANEOUS. Añ “instantaneous” 
crime is one which is fully consummated or 
completed in and by a single act (such as arson 
or murder) as distinguished from one which 
involves a series or repetition of acts. See 
U. S. v. Owen (D. C.) 32 Fed. 5387. 


A death resulting within a few moments from a 
continuing injury is “instantaneous” within a stat- 
ute respecting right of action for death. Reach v. 
City of St. Joseph, 192 Mich. 296, 158 N. W. 1045, 1046. 


INSTANTER. Immediately ; instantly ; 
forthwith; without delay. Trial instanter 
was had where a prisoner between attainder 
and execution pleaded that he was not the 
same who was attainted. . 

When a party is ordered to plead instanter, 
he must plead the same day. The term is 
usually understood to mean within twenty- 
four hours. Rex v. Johnson, 6 East, 583; 
Smith v. Little, 53 Ill. App. 160; State v. 
Clevenger, 20 Mo. App. 627; Fentress v. 
State, 16 Tex. App. 88; Champlin v. Champ- 
lin, 2 Edw. Ch. (N. Y.) 329. 


INSTANTLY. Immediately; directly; with- 
out delay; at once. 


INSTAR. Lat. Likeness; the likeness, size, 
or equivalent of a thing. Instar dentium, like 
teeth. 2 Bl. Comm. 295. Instar omnium, 
equivalent or tantamount to all. Id. 146; 3 
Bl. Comm. 231, 


INSTAURUM. In old English deeds. A stock 
or store of cattle, and other things; the whole 
stock upon a farm, including cattle, wagons, 
plows, and all other implements of husbandry. 
1 Mon. Angl. 545b; Fleta, lib. 2, c. 72, § T. 
Terra instaurata, land ready stocked. 


INSTIGATION. Incitation; urging; solicita- 
tion. The act by which one incites another 
to do something, as to commit some crime or 
to commence a suit. State v. Fraker, 148 Mo, 
148, 49 8. W. 1017. 


INSTIRPARE. To plant or establish. 


INSTITOR. Lat. In the civil law. 
in a store; an agent. 


A clerk 


INSTITORIA ACTIO. Lat. In the civil law. 
The name of an action given. to those who 
had contracted with an institor (q. v.) to com- 
pel the principal to performance. Inst. 4, 7, 
2; Dig. 14, 3, 1; Story, Ag. § 426. 


INSTITORIAL POWER. The charge given to 
a clerk to manage a-shop or store. 1 Bell, 
Comm. 506, 507. 


INSTITUTE, vw. To inaugurate or commence; 
as to institute an action. Com, v. Duane, 1 


INSTITUTE 


Binn. (Pa.) 608, 2 Am. Dec. 497; Franks v. 
Chapman, 61 Tex. 580; Post v. U. S., 161 
U. S. 583, 16 Sup. Ct. 611, 40 L. Ed. 816; 
Ballard v. Cash, 191 Ky. 312, 230'S. W. 48, 
49; Latham v. Latham, 178 N. C, 12, 100 8. 
E. 131, 132. 

To set up, to originate, to introduce. 
Brown v. City of Portland, 97 Or. 600, 190 
P. 722, 724, ` 

To nominate, constitute, or appoint; as to 
institute an heir by testament. Dig. 2$, 5, 
65. 


INSTITUTE, n. 


In the Civi! Law 


A person named in the will as heir, but 
with a direction that he shall pass over the 
estate to another designated person, called 
the “substitute.” 


In Scotch Law 


The person to whom an estate is first giv- 
en by destination or limitation; the others, 
or the, heirs of tailzie, are called “substi- 
tutes.” 


INSTITUTES. A name sometimes given to 
text-books containing the elementary prin- 
ciples of jurisprudence, arranged in an or- 
derly and systematic manner. For example, 
the Institutes of Justinian, of Gaius, of. Lord 
Coke. 


—Institutes of Gaius. An elementary work of 
the Roman jurist Gaius; important as hav- 
ing formed the foundation of the Institutes 
of Justinian, (g. v.) These Institutes were 
discovered by Niebubr in 1816, in a codes re- 
scriptus of the library of the cathedral chap- 
ter at Verona, and were first published at 
Berlin in 1820. Two editions have since ap- 
peared. Mackeld. Rom. Law, § 54. 


—lInstitutes of Justinian. One of the four 
component parts or principal divisions of the 
Corpus Juris Civilis, being an elementary 
treatise on the Roman law, in four books. 
This work was compiled from earlier 
sources, (resting principally on the Institutes 
of Gaius,) by a commission composed of 
Tribonian and two others, by command and 
under direction of the emperor Justinian, and 
was first published November 21, A. D. 533. 


—Institutes of Lord Coke. The name of four 
volumes by Lord Coke, published A. D. 1628. 
. The first is an extensive comment upon a 
treatise on tenures, compiled by Littleton, a 
judge of the common pleas, temp. Edward 
IV. This comment is a rich mine of valuable 
common-law learning, collected and heaped 
together from the ancient reports and Year 
Books, but greatly defective in method. It is 
usually cited by the name of “Co. Litt.,” or 
as “1 Inst.” The second volume is a comment 
upon old acts of parliament, without system- 
atic order; the third a more methodical trea- 
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tise on the pleas of the crown; and the fourth 
an account of the several species of courts. 
These are cited as 2, 3, or 4 “Inst.,” without 
any author’s name. Wharton. 


—Theophilus’ Institutes. A paraphrase of 
Justinian, made, it is believed, soon after A. 
D. 533. This paraphrase maintained itself 
as a manual of law until the eighth or tenth 
century. This text was used in the time of 
Hexabiblos of Harmenipulus, the last of the 
Greek jurists. It is also conjectured that 
Theophilus was not the editor of his own 
paraphrase, but that it was drawn up by some 
of his pupils after his explanations and lec- 
tures, inasmuch as it contains certain bar- 
barous phrases, and the texts of the manu- 
scripts vary greatly from each other. 


INSTITUTIO HÆREDIS. Lat. In Roman 
law. The appointment of the heres in the 
will. It corresponds very nearly to the nomi- 
nation of an executor in English law. With- 
out such an appointment the will was void at 
law, but the prætor (i. e., equity) would, un- 
der certain circumstances, carry out the in- 
tentions of the testator. Brown. 


INSTITUTION. The commencement or in- 
auguration of anything. The first establish- 
ment of a law, rule, rite, ete. Any custom, 
system, organization, ete., firmly established. 
An elementary rule or principle. 

An establishment, specially one of public 
character or one affecting a community. 
State v. Clausen, 85 Wash. 260, 148 P. 28, 32, 
Ann, Cas. 1916B, 810. 


The term “institution” is sometimes used as đe- 
scriptive of an establishment or place where the 
business or operations of a society or association 
is carried on; at other times it is used to designate 
the organized body. Benjamin Rose Institute v. 
Myers, 92 Ohio St. 252, 110 N. E. 924, 926, 927, L. R. 
A. 1916D, 117; Bartling v. Wait, 96 Neb. 532, 148 N. 
W. 507, 509. 

In Practice 


The commencement of an action or prose- 
cution; as, A. B. has instituted a suit against 
O. D. to recover damages for trespass. 


In Politica) Law 


A law, rite, or ceremony enjoined by au- 
thority as a permanent rule of conduct or 
of government. Webster. 

An organized society, established either by 
law or the authority of individuals, for pro- 
moting any object, public or social. Dodge 
v. Williams, 46 Wis. 70, 1 N. W. 92, 50 N. W. 
1108; State v. Edmondson, 88 Ohio St: 625, 
106 N. E. 41, 44. 

A system or body of usages, laws, or regu- 
lations, of extensive and recurring operation, 
containing within itself an organism by which 
it effects its own independent action, contin- 
uance, and generally its own further develop- 
ment. Its object is to generate, effect, regu- 
late, or sanction a succession of acts, trans- 
actions, or productions of a peculiar kind or 
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class. We are likewise in the habit of call- 
ing single laws or usages “institutions,” if 
their operation is of vital importance and 
vast scope, and if their continuance is in a 
high degree independent of any interfering 
power. Lieb. Civil Lib. 300. 


In Corporation Law 


An organization or foundation, for the ex- 
` ercise of some public purpose or function; 
as an asylum or a university. By the term 
“institution” in this sense is to be under- 
stood an establishment or organization which 
is permanent in its nature, as distinguished 
from an enterprise or undertaking which is 
transient and temporary. Humphries v. Lit- 
tle Sisters of the Poor, 29 Ohio St. 206; In- 
dianapolis v. Sturdevant, 24 Ind. 391. 


In Ecclesiastical Law 


A kind of investiture of the spiritual part 
of the benefice, as induction is of the tem- 
poral; for by institution the care of the 
souls of the parish is committed to the charge 
of the clerk. Brown. 

In Civil Law 

The appointment of an heir; the act by 
which a testator nominates one or more per- 
sons to succeed: him in all his rights active 
and passive. Halifax, Anal. 39; Pothier, Tr. 
des Donations testamentaires, c. 2, 8. 1, § 13 
‘La Civ. Code, art. 1598 (Civ. Code, art. 1605); 
Dig. 28.5; 1,1; 28. 6. 1, 2, § 4. 


In Jurisprudence 


The plural form of this word (“institu- 
tions”) is sometimes used as the equivalent 
of “institutes,” to denote an elementary text- 
book of the law. 


In General 


—Public Institution. One which is created and 
exists by law or public authority, e. g., an 
asylum, charity, college, university, school- 
house, etc. Henderson v. Shreveport Gas, 
Electric Light & Power Co., 134 La, 39, 63 So. 
616, 618, 51 L. R. A. (N. S.) 448. 


INSTITUTIONES. Lat. Works containing 
the elements of any science; institutions or 
institutes. One of Justinian’s principal law 
collections, and a similar work of the Roman 
jurist Gaius, are so entitled. See Institutes. 


INSTRUCT. To convey information as a cli- 
ent to an attorney, or as an attorney to a 
counsel; to authorize one to appear as advo- 
cate; to give a case in charge to the jury. 


INSTRUCTION. 


In French Criminal Law 


The first process of a criminal prosecution. 
It includes the examination of the accused, 
the preliminary interrogation of witnesses, 
collateral investigations, the gathering of 
evidence, the reduction of the whole to or- 
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der, and the preparation of a document con- 
taining a detailed statement of the case, to 
serve as a brief for the prosecuting officers, 
and to furnish material for the indictment. 


—Juges instruction. In French law. Offi- 
cers subject to the procureur impérial or gén- 
‘éral, who receive in cases of criminal offepses 
the complaints of the parties injured, and who 
summon and examine witnesses upon oath, 
and, after communication with the procureur 
impérial, draw up the forms of accusation. 
They have also the right, subject to the ap 
proval of the same superior officer, to admit 
the accused to bail. They are appointed for 
three years, but are re-eligible for a further 
period of office. They are usually chosen 
from among the regular judges. Brown. 


in Common Law 


Order given by a principal to his agent 
in relation to the business of his agency. 


In Practice 


A detailed statement of the facts and 
circumstances constituting a cause of action 
made by a client to his attorney for the pur- 
pose of enabling the latter to draw a proper 
declaration or procure it to be done by a 
pleader. 

In Trial Practice 


A direction given by the judge to the jury 
concerning the law of the case; a statement 
made by the judge to the jury informing them 
of the law applicable to the case in general 
or some aspect of it; an exposition of the 
rules or principles of law applicable to the 
ease or some branch or phase of it, which 
the jury are bound to accept and apply. 
Lehman v. Hawks, 121 Ind. 541, 23 N. E. 670; 
Boggs v. U. S., 10 Okl. 424, 63 P. 969; Lawler 
v. McPheeters, 73 Ind. 579; Davis v. State, 
155 Ark. 245, 244 S. W. 750, 752; Hanson v. 
Kent & Purdy Paint Co., 36 OK]. 583, 129 P. 7. 

The generally accepted meaning of the word 
instruction, when applied to courts, means a 
direction that is to be obeyed. State v. Down- 
ing, 23 Idaho, 540, 180 P. 461, 462, 


—Peremptory instruction. An instruction giv- 
en by a court to a jury which the latter must 
obey implicitly; as an instruction to return 
a verdict for the defendant, or for the plain- 
tiff, as the case may be. 


INSTRUMENT. A written document; a for- 
mal or legal document in writing, such as a 
contract, deed, will, bond, or lease. State v. 
Phillips, 157 Ind. 481, 62 N. E. 12; Cardenas 
y. Miller, 108 Cal. 250, 39 P. 783, 49 Am. St. 
Rep. 84; Benson v. McMahon, 127 U. S. 457, 
8 S. Ct. 1240, 32 L. Ed. 234; Abbott v. Camp- 
bell, 69 Neb. 371, 95 N. W. 592. 

Anything reduced to writing, a document 
of a formal or solemn character, a writing 
given as a means of affording evidence. 
Smith v. Smith (Ind. App.) 110 N. E. 1013, 
1014, f 


INSTRUMENT 


A document or writing which gives formal 
expression to a legal act or agreement, for 
the purpose of creating, securing, modifying, 
-or terminating a right; a writing executed 
and delivered as the evidence of an act or 
agreement. 

In the law of evidence. Anything which 
maf be presented as evidence to the senses of 
the adjudicating tribunal, 1 Whart. Ev. § 
615. 


INSTRUMENT OF APPEAL. The document 
by which an appeal is brought in an. English 
matrimonial cause from the president of the 
probate, divorce, and admiralty division to 
the full court. It is analogous to a petition. 
Browne, Div. 322. 


INSTRUMENT GF EVIDENCE. Instru- 
ments of evidence are the media through 
which the evidence of facts, either disputed 
or required to be proved, is conveyed to the 
mind of a judicial tribunal; and they com- 
prise persons and living things as well as 
writings. Best, Ev. § 123, 1 Whart. Ev. § 615, 


INSTRUMENT OF SAISINE. An instru- 
ment in Scotland by which the delivery of 
“saisine” (i. e., seisin, or the feudal posses- 
sion of land) is attested. It is subscribed by 
a notary, in the presence of witnesses, and is 
executed in pursuance of a “precept of sal- 
sine,” whereby the “grantor of the deed” de- 
sires “any notary public to whom these 
presents may be presented” to give saisine 
to the intended grantee or grantees. It must 
be entered and recorded in the registers of 
saisines. Mozley & Whitley. 


INSTRUMENTA. Lat. That kind of evi 
dence which consists of writings not under 
seal; as court-rolls, accounts, and the like. 
3 Co, Litt. 487. 


INSTRUMENTAL, Serviceable, helpful. 
Culp v. Browne (Tex. Civ. App.) 235 S. W. 
675, 678. 


INSUBORDINATION. “Insubordination” . 1s 
the state of being insubordinate; disobedi- 
ence to constituted authority. United States 
v. Krafft (C. C. A.) 249 F. 919, 925, L. R. A. 
1918F, 402. 

Refusal to obey some order which a supe- 
rior officer is entitled to give and have 
obeyed. Garvin v. Chambers, 195 Cal. 212, 
232 P. 696, 701; Sheehan v. Board of Police 
Com’rs of City and County of San Fran- 
cisco, 197 Cal. 70, 239 P. 844, 847. 

“Insubordination” by a servant imports a 
willful disregard of express or implied di- 
rections of the employer and refusal to obey 
reasonable orders. MacIntosh v. Abbot, 231 
Mass. 180, 120 N. E. 383. 

Insubordination is not synonymous with 
incompetency. Cafferty `v. Southern Tier_ 
` Pub. Co., 173 N. Y. S. 774, 186 App. Div. 186. 
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INSUCKEN MULTURES. A quantity of 
corn paid by those who are thirled to a mill. 


‘See Thirlage. 


INSUFFICIENCY, In equity pleading. The 
legal inadequacy of an answer in equity 
which does not fully and specifically reply 
to some one or more of the material allega- 
tions, charges, or interrogatories set forth 
in the bil. White v. Joy, 13 N. Y. 89; 
Houghton v. Townsend, 8 How. Prac. (N. YX.) 
446; Hill v. Fair Haven & W. R. Co., 75 
Conn. 177, 52 A, 725. 


INSULA. Lat. An island; a house not 
connected with other houses, but separated 
by a surrounding space of ground. Calvin. 


INSULATE. To separate from conducting 
bodies by means of nonconductors, as to pre 
vent the transfer of electricity or heat. 
Mauney v. Electric Const. Co., 210 Ala. 554, 
98 So. 874, 877; Terre Haute, I. & E. Trac- 
tion Co. v. Hayes, 195 Ind. 638, 145 N. E. 569, 
570. - z 


INSUPER. Lat. Moreover; over and above. 
An old exchequer term, applied to a charge 
made upon a person in his account. Blount. 


INSURABLE INTEREST. Such a real and 
substantial interest in specific property as 
will prevent a contract to indemnify the per- 
son interested against its loss from being a 
mere wager policy. Mutual F. Ins. Co. v. 
Wagner (Pa.) 7 A. 104; Insurance Co. v, 
Brooks, 131 Ala. 614, 30 So. 876; Berry v. 
Insurance Co., 132 N. Y. 49, 30 N. E. 254, 28 
Am. St. Rep. 548; Strong v. Insurance Co., 


10 Pick. (Mass.) 43, 20 Am. Dec. 507; Insur- 


ance Co. v. Winsmore, 124 Pa. 61, 16 A. 516. 
Such an interest as will make the loss of 
the property of pecuniary damage to the in- 


‘sured; a right, benefit, or advantage arising 


out of the property or dependent thereon, or 
any liability in respect thereof, or any rela- 
tion thereto or concern therein, of such a 
nature that it might be so affected by the 
contemplated peril as to directly damnify the 
insured. 2 Joyce, Ins. §§ 887, 888. German 
Ins, Co. v. Hyman, 34 Neb. 704, 52 N. W. 401, 
402; Getchell v. Mercantile & Manufactur- 
ers’ Mut. Fire Ins. Co., 109 Me. 274, 83 A. 
801, 802, 42 L. R. A. (N. S.) 185, Ann. Cas, 
1913E, 738; Plum Trees Lime Co. v. Keeler, 
92 Conn. 1, 101 A. 509, 511, Ann. Cas. 1918F, 
831; Banner Laundry Co. v. Great Eastern 
Casualty Co., 148 Minn. 29, 180 N. W. 997, 
999; Tischendorf v., Lynn Mut. Fire Ins. Co. 
190 Wis. 33, 208 N. W. 917, 919, 45 A.L R 
856. 


Every interest In property, or any relation there- 
to, or liability in respect thereof, of such a nature 
that a contemplated peril might directly damnify 
the insured, is an insurable interest, Civil Code 
Cal. § 2546; Rev. Codes N. D. 1895, § 4450 (Comp. 
Laws 1913, § 6466); Civ. Code S. D. 1903, § 1802 (Rev. 
Code 1919, § 1374); Ciy. Code Mont. 1895, § 3400 (Rev. 
Codes 1921, § 8070). o 
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In the case of life insurance, a reasonable 
expectation of pecuniary benefit from the con- 
tinued life of another; also, a reasonable 
ground, founded upon the relation of the par- 
ties to each other, either pecuniary or of 
blood or affinity, to expect some benefit or ad- 
vantage from the continuance of the life of 
the assured. Insurance Co. v. Schaefer, 94 
U. S. 460, 24 L. Ed. 251; Warnock v. Davis, 
104 U. S. 779, 26 L. Ed. 924; Rombach v. 
Insurance Co., 35 La. Ann. 234, 48 Am. Rep. 
239; State v. Willett, 171 Ind. 296, 86 N. E. 
68. 71, 23 L. R. A. (N. S.) 197; Brett v. War- 
nick, 44 Or. 511, 75 P. 1061, 1064, 102 Am. St. 
Rep. 639; First Nat. Bank of Lockney v. 
Livesay (Tex.) 37 S.W.(2d) 765, 767; Nation- 
al Life & Accident Ins. Co. v. Ball, 157 Miss. 
163, 127 So. 268; Colgrove y. Lowe, 343 Ill. 
860, 175 N. E. 569, 572. 


INSURANCE. A contract whereby, for a 
stipulated consideration, one party under- 
takes to compensate the other for loss on a 
specified subject by specified perils. The par- 
ty agreeing to make the compensation is 
usually called the “insurer” or “underwrit- 
er;” the other, the “insured” or “assured ;” 
the agreed consideration, the “premium ;” 
the written contract, a “policy;” the events 
insured against, “risks” or “perils; and the 
subject, right, or interest to be protected, the 
“insurable interest.” 1 Phil. Ins. §§ 1-5. 

Insurance is a contract whereby one un- 
dertakes to indemnify another against loss, 
damage, or liahility arising from an unknown 
or contingent event. Civil Code, Cal. § 2527; 
Civil Code, Dak. § 1474 (Comp. Laws 1913, 
N. D. § 6458; Rev. Code 1919, S. D. § 1865). 
See People v. Rose, 174 Ill. 310, 51 N. E. 246, 
44 L. R. A. 124; Barnes v. People, 168 Ill. 
425, 48 N. E. 91; Com. v. Wetherbee, 105 
Mass. 160; State v. Vigilant Ins. Co., 30 Kan. 
585, 2 P. 840; Com. v. Provident Bicycle 
Ass’n, 178 Pa. 636, 36 A. 197, 36 L. R. A. 589; 
Com. v. Equitable Ben. Ass’n, 137 Pa. 412, 18 
A. 1112; Tyler v. New Amsterdam F. Ins. Co., 
4 Rob. (N. Y.) 155; Commonwealth v. Metro- 
politan Life Ins. Co., 254 Pa. 510, 98 A. 1072, 
1073. 

Classification 


—Accldent Insurance is that form of insurance 
which undertakes to indemnify the assured 
against expense, loss of time, and suffering 
resulting from accidents causing him physi- 
cal injury, usually by payment at a fixed rate 
per week while the consequent disability lasts, 
and sometimes including the payment of a 
fixed sum to his heirs in case of his death by 
accident within the term of the policy. See 
Employers’ Liability Assur. Corp. v. Merrill, 
155 Mass. 404, 29 N. Ð. 529. 


—Burglary insurance, Insurance against loss 
of property by the depredations of burglars 
and thieves. 7 


—Casualty insurance. This term is generally 
used as equivalent to “accident” insurance, 
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See State v. Federal Inv. Co., 48 Minn. 110, 
50 N. W. 1028. But in some states it means 
insurance against accidental injuries to prop- 
erty, as distinguished from accidents result- 
ing in bodily injury or death. See Employ- 


ers’ Liability Assur. Corp. v. Merrill, 155 
Mass. 404, 29 N. E. 529. 


—Commercial insurance is a term applied to 
indemnity agreements, tn the form of insur- 
ance bonds or policies, whereby parties to 
commercial contracts are to a designated ex- 
tent guarantied against loss by reason of a 
breach of contractual obligations on the part 
of the other contracting party; to this class 
belong policies of contract credit and title 
insurance. Cowles v. Guaranty Co., 832 Wash. 
120, 72 Pac. 1032, 98 Am. St. Rep. 888. 


=—Employers’ insurance. Employers’ Insur- 
ance policies are of two sorts, the “liability” 
contract, which obligates the insurer to pay 
the loss without first requiring that the as- 
sured do so, and the “indemnity” contraet, 
which obligates the insurer to relmburse only 
after the employer has paid the debt to the 
injured employee. Davies v. Maryland Cas- 
ualty Co., 154 P. 1116, 1117, 89 Wash. 571, L. 
R. A. 1916D, 395, 398. 


—Employer’s liability Insurance. In this form 
of insurance the risk insured against is the 
liability of the assured to make compensa- 
tion or pay damages for an accident, injury, 
or death occurring to a servant or other em- 
ployee in the course of his employment, either 
at common law or under statutes imposing 
such liability on employers. ` 


—Fidelity insurance is that form of insuranee 
in which the insurer undertakes to guaranty ' 
the fidelity of an officer, agent, or employee 
of the assured, or rather to indemnify the 
latter for losses caused by dishonesty or a 
want of fidelity on the part of such a person. 
See People v. Rose, 174 Ill. 310, 51 N. E. 246, 
d4 L. R. A. 124. 


—Fire insurance. A contract of insurance by 
which the underwriter, in consideration of 
the premium, undertakes to indemnify the 
insured against all losses in his houses, build- 
ings, furniture, ships in port, or merchandise, 
by means of accidental fire happening with- 
in a prescribed period. 3 Kent, Comm. 370; 
Mutual L. Ins. Co. v. Allen, 188 Mass. 27, 52 
Am. Rep. 245; Durham v. Fire & Marine lns. 
Co. (C. C.) 22 Fed. 470. 


—Fraternal insurance. The form of life or ac- 
cident insurance furnished by a fraternal ben- 
eficial association, consisting in the under- 
taking to pay to a member, or his heirs in case 
of death, a stipulated sum of money, out of 
funds raised for that purpose by the pay- 
ment of dues or assessments by all the mem- 
pers of the association. 


--Guaranty or fidelity insurance is a contract 
whereby one, for a consideration, agrees to 
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indemnify another against loss arising from 
the want of integrity or fidelity of employees 
and persons holding positions of trust, or em- 
bezzlements by them, or against the insolven- 
cy of debtors, losses in trade, loss by non-pay- 
ment of notes, or against breaches of contract. 
Ste People v. Rose, 174 Ill. 310, 51 N. E. 246, 
44 L. R. A. 124: Cowles v. United States Fi- 
delity & Guaranty Co., 82 Wash. 120, 72 Pac. 
1082; People v. Potts, 106 N. E. 524, 526, 264 
Ill. 522; Employers’ Liability Assur. Corpo- 
ration v. Citizens’ Nat. Bank of Peru, 151 N. 
E. 396, 399, 85 Ind. App. 169; O’Shea v. North 
American Hotel Co., 191 N. W. 321, 327, 109 
Neb. 317; John Church Co. v. Ætna Indem- 
nity Co., 80 S. Ð. 1083, 1095, 13 Ga. App. 826. 


—Industrial insurance. Small policies issued 
in consideration of weekly premium payments. 
Life & Casualty Ins. Co. v. King, 195 S. W. 
585, 588, 187 Tenn. 685. 


—Life insurance. That kind of insurance in 
which the risk contemplated is the death of 
a particular person; upon which event (if it 
occurs within a prescribed term, or, accord- 
ing to the contract, whenever it occurs) the 
insurer engages to pay a stipulated sum to 
the legal representatives of such person, or 
to a third person having an insurable inter- 
est in the life of such person. 


—Live-stock insurance. Insurance upon the 
lives, health, and good condition of domestic 
animals of the useful kinds, such as horses 
and cows. 


—Marine insurance. A contract whereby, for 
a consideration stipulated to be paid by one 
interested in a ship, freight, or cargo, sub- 
ject to the risks of marine navigation, an- 
other undertakes to indemnify him against 
some or all of those risks during a certain 
period or voyage. 1 Phil. Ins. i. A con- 
tract whereby one party, for a stipulated pre- 
minum, undertakes to indemnify the other 
against certain perils or sea-risks to which his 
ship. freight, and cargo, or some of them, may 
be exposed during a certain voyage, or a 
‘fixed period of time. 3 Kent, Comm. 253. 
Marine insurance is an insurance against 
risks connected with navigation, to which a 
ship, cargo. freightage, profits, or other in- 
surable interest in movable property may be 
exposed during a certain voyage or a fixed 
period of time. Civ. Code Cal. § 2655. A con- 
tract of marine insurance is one by which 
? person or corporation, for a stipulated pre- 
mium, insures another against losses occur- 
ring by the casualties of the sea. Code Ga. 
1882, § 2824. (Civ. Code 1910, § 2515), 


—Old line life insurance. Insurance on a level 
‘or flat rate plan where, for a fixed premium 
payable without condition at stated intervals, 
a certain sum is to be pald upon death with- 
out condition.. Mattero v. Central Life Ins. 
Co., 215 S. W. 750, 751, 202 Mo. App. 293; 
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McPike v. Supreme Ruling of the Fraternal 
Mystic Circle, 173 S. W. 71, 187 Mo. App. 679. 


—Plate-glass insurance. Insurance against 
loss from the accidental breaking of plate 
glass in windows, doors, show-cases, etc. 


~—Steam boiler insurance. Insurance against 
the destruction of steam boilers by their ex- 
plosion, sometimes including indemnity 
against injuries to other property resulting 
from such’explosion. 


—Title insurance. Insurance against loss or 
damage resulting from defects or failure of 
title to a particular parcel of realty, or from 
the enforcement of liens existing against it 
at the time of the insurance. This form of 
insurance is taken out by a purchaser of the 
property or one loaning money on mortgage, 
and is furnished by companies specially or- 
ganized for the purpose, and which keep com- 
plete sets of abstracts or duplicates of the 
records, employ expert title-examiners, and 
prepare conveyances and transfers of all 
sorts. A “certificate of title’ furnished by 
such a company is merely the formally ex- 
pressed professional opinion of the compa- 
ny’s examiner that the title is complete and 
perfect (or otherwise, as stated), and the com- 
pany is liable only for a want of care, skill, or 
diligence on the part of its examiner; where- 
as an “insurance of title’ warrants the valid- 
ity of the title in any and all events. It is not 
always easy to distinguish between such in- 
surance and a “guaranty of title’ given by 
such a company, except that in the former 
ease the maximum limit of liability is fixed 
by the policy, while in the latter case the 
undertaking is to make good any and all loss 
resulting from defect or failure of the title. 


—Tornado insurance. Insurance against in- 
juries to crops, timber, houses, farm build- 
ings, and other property from the effects of 
tornadoes, hurricanes, and cyclones, 


Other Compound and Descriptive Terms 


—Additional insurance. To constitute prohib- 
ited “additional insurance” both policies must 
be on same subject-matter and on same in- 
terest therein. Clower v. Fidelity-Phenix 
Fire Ins. Co. of New York, 220 Mo. App. 1112, 
296 S. W. 257, 260; Hackett v. Cash, 72 So. 
52, 54, 196 Ala. 403; Hurst Home Ins. Co. v. 
Deatley, 194 S. W. 910, 911, 175 Ky. 728, L. 
R. A. 1917E, 750. 


—<Assessment life insurance policy. A con- 
tract by which payments to insured are not 
unalterably fixed, but dependent on collection 
of assessments necessary to pay amounts in- 
sured, while an “old-line policy” unalterably 
fixes premiums and definitely and unchange- 
ably fixes insurer’s liability. Clark v. Metro- 
politan Life Ins. Co, 135 A. 357, 358, 126 
Me. T. : 
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~—Concurrert Insurance. That which to any 
extent insures the same interest against the 
same casualty, at the same time, as the pri- 
mary insurance, on such terms that the in- 
surers would bear proportionately the loss 
happening within the provisions of both pol- 
icies. Rubber Co. v. Assur. Co., 64 N. J. Law, 
580, 46 A. 777; Corkery v. Insurance Co., 99 
Iowa, 882, 68 N. W. 792; Coffee Co. v. In- 
surance Co., 110 Iowa, 423, 81 N. W. 707, 80 
Am. St. Rep. 311; McPherson Mercantile 
Co. v. Reliance Ins. Co. of Philadelphia, 101 
Kan. 522, 168 P. 323, 325; Globe & Rutgers 
Fire Ins. Go. v. Alaska-Portland Packers’ 
Ass’n (C. ©. A.) 205 F. 32, 34, 49 L. R. A. (N. 
S.) 374; Connecticut Fire Ins. Co. v. Union 
Mercantile Co., 161 Ky. 718, 171 S. W. 407, 
409; Camden Fire Ins. Ass’n v. Sutherland 
(Tex. Civ. App.) 278 5. W. 907, 914. 


—Double insurance. See Double. 


—General and special insurance. In marine in- 
surance a general insurance is effected when 
the perils insured against are such as the 
_law would imply from the nature of the con- 
tract considered in itself and supposing none 
to be specified in the policy; in the case of 
special insurance, further perils (in addition 
to implied perils) are expressed in the policy. 
Vandenheuvel v. United Ins. Co., 2 Johns. 
Cas. (N. Y.) 127. 


—Insurance adjuster. One undertaking to as- 
certain and report the actual loss to the 
subject-matter of insurance due to the peril 
insured against. Laws Wash. 1911, p. 163, 
$ 2. 


—Insurance agent, An agent employed by an 
insurance company to solicit risks and effect 
insurances, Agents of insurance companies 
are called “general agents” when clothed with 
the general oversight of the companies’ busi- 
ness in a state or large section of country, 
and “local agents’ when their functions are 
limited and confined to some particular. lo- 
cality. See McKinney v. Alton, 41 Ill. App. 
512; State v. Accident Assn, 67 Wis. 624, 
$1 N. W. 229; Civ. Code Ga. 1895, § 2054 
(Civ. Code 1910, § 2443). 


—Insurance broker. A broker through whose 
agency insurances are effected. 3 Kent, 
Comm. 260; Farber v. American Automobile 
Ins. Co., 191 Mo. App. 307, 177 S. W. 675, 679; 
Rosedale Securities Co. v. Home Ins. Co. of 
New York, 120 Kan, 415, 243 P. 1023, 1024; 
State v. Geddes, 127 Md. 166, 96 A. 353. See 
Broker. 


—Insurance commissioner. A public officer in 
several of the states’, whose duty is to super- 
vise the business of insurance as conducted 
in the state by foreign and domestic com- 
panics, for the protection and benefit of pol- 
icy-holders, and especially to issue licenses, 
make periodical examinations into the condi- 
tion of such companies, or receive, file, and 


—Insurance company. 


INSURANCE 


publish periodical statements of their busi- 
ness as furnished by them. 


A corporation or as- 
sociation whose business is to make contracts 
of insurance. They are either mutual com- 
panies or stock companies. A “mutual” in- 
surance company is one whose fund for the 
payment of losses consists not of capital sub- 
scribed or furnished by outside parties, but 
of premiums mutually contributed by the 
parties: insured, or in other words, one in 
which all persons insured become members 
of the asscciation and contribute either cash 
or assessable premium notes, or both, to a 
common fund, out of which each is entitled 
to indemnity in case of loss. Mygatt v. In- 
surance Co., 21 N. Y. 65; Insurance Co. v. 
Hoge, 21 How. 35, 16 L. Ed. 61; Given v. 
Rettew, 162 Pa. 688, 29 A. 703. A “stock” | 
company is one organized according to the 
usual form of business corporations, having 
a capital stock divided into shares, which, 
with current income and accumulated sur- 
plus, constitutes the fund for the payment 
of losses, policy-holders paying fixed premi- 
ums and not being members of the associa- 
tion unless they also happen to be stockhold- 
ers. 


—Insurance policy. See Policy. 


—Insurance premium. The consideration paid 
by insured to insurer for insurance protec 
tion. Alyea-Nichols Co. v. U. 8. (D. CG) 12 
F.(2d) 998, 1005. See Premium. 


—Mutual insurance. That form of insurance 
in which each person insured becomes a2 mem- 
ber of the company, and the members recipro- 
cally engage to indemnify each other against 
losses, any loss being met by an assessment 
laid upon all the members. A mutual life in- 
surance association is one in which the in- 
dividual member is at once an insurer of his 
fellow members and in turn is insured by 
them. Filley v. Illinois Life Ins. Co., 93 Kan, 
193, 144 P. 257, 259, L. R. A. 1915D, 134. 


—Over-insurance. Insurance effected upon 
property, either in one or several companies, 
to an amount which, separately or in the 
aggregate, exceeds the actual value of the 
property. 


—Reinsurance. Insurance of an insurer; a 
contract by which an insurer procures a third 
person (usually another insurance company) 
to insure him against loss or. liability hy 
reason of the original insurance. Civ. Code 
Cal. § 2646: Insurance Co. v. Insurance Co., 
38 Ohio St. 15, 43 Am. Rep. 413. 


—Specific insurance. That provided by a pol-. 
icy under the terms of which the insurance 
in the event of loss is to be distributed among 
the several items of property, a specific 
amount to each item. Wilson & Co. v. Hart- 
ford Fire Ins. Co., 300 Mo. 1, 254 S. W. 266, 
282. 


INSURANCE 


—Term insurance. Insurance for a fixed time. 
Gilley v. Missouri State Life Ins. Co., 116 
Tex. 43, 285 S. W. 807. Insurance covering 
only losses occurring before expiration of 
stated term. Adtna Casualty & Surety Co. v. 
Commercial State Bank of Rantoul (D. O.) 13 
F.(2d) 474, 476. 


INSURE. To engage to indemnify a person 
against pecuniary loss from specified perils. 
To act as an insurer. U. S. Fidelity & Guar- 
anty Co. v. Williams, 148 Md. 289; 129 A. 
660, 664. 


INSURED. The person who cbtains insur- 
ance on his property, or upon whose life an 
insurance is effected. Kierce v. Lumbermen’s 
Ins. Co. of Philadelphia, 162 Minn. 277, 202 
N. W. 730, 781; Healy v. Prudential Ins. Co. 
of America (Sup.) 140 N. Y. 8S. 505, 506; 
Thompson y. Northwestern Mut. Life Ins, Co., 
161 Iowa, 446, 143 N. W. 518. 


INSURER. ‘The underwriter or insurance 
company ‘with whom a contract of insurance 
is made. 

The person who undertakes to indemnify 
another by a contract of insurance is called 
the “insurer,” and the person indemnified is 
called the “insured.” Civil Code Cal. § 2538. 


INSURGENT. One who participates in an 
insurrection; one who opposes the execution 
of law by force of arms, or who rises in 
revolt against the constituted authorities. 


A distinction is often taken between "insurgent" 
and “rebel,” in this: that the former term is not 
necessarily to be taken in a bad sense, inasmuch as 
an insurrection, though extralegal, may be just 
and timely in itself; as where it is undertaken for 
the overthrow of tyranny or the reform of gross 
abuses. According to Webster, an insurrection is 
an incipient or early stage of a rebellion, 


INSURRECTION. A rebellion, or rising of 
citizens or subjects in resistance to their gov- 
ernment. See Insurgent. 

Insurrection shall consist in any combined 
resistance to the lawful authority of the state, 
with intent to the denial thereof, when the 
same is manifested, or intended to be mani- 
fested, by acts of violence. Code Ga. 1882, 
§ 4315 (Pen. Code 1910, § 55). And see Al- 
legheny County v. Gibson, 90 Pa. 417, 35 Am. 
Rep. 670; Boon v. tna Ins. Co., 40 Conn. 
584; In re Charge to Grand Jury (D. C.) 62 
Fed. 830, 


INTAKERS. In old English law. A kind of 
thieves inhabiting Redesdale, on the extreme 
northern border of England; so called be- 
cause they took im or received such booties 
of cattle and other things as their accom- 
plices, who were called “outparters,” brought 
in to them from the borders of Scotland. 
Spelman: Cowell. ' 


INTAKES. Temporary inclosures made by 
customary tenants of a manor under a spe- 


cial custom authorizing them to inclose part 
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of the waste until one or more crops have 
been raised on it. Elton, Common, 277. 


INTANGIBLE PROPERTY. Used chiefly in 
the law of taxation, this term means such 
property as has no intrinsic and marketable 
value, but is merely the representative or 
evidence of value, such ag certificates of 
stock, bonds, promissory notes, and fran- 
chises.. See Western Union Tel. Co. v. Nor- 
man (C. C.) 77 Fed. 26; In re Hanson's Es- 
tate, 119 Misc. 100, 195 N. Y. S. 255; Standard 
Oil Co. v. Howe (C. ©. A.) 257 F. 481, 485; 
Appeal of Silberman, 105 Conn. 192, 184 A. 
778, 785; Moulton v. Long, 243 Mass. 129, 
187 N. E. 297, 298; Welch v. City of Boston, 
221 Mass. 155, 109 N. E. 174, Ann. Cas. 1917D, 
946;. Illinois Cent. R. R. Co. v. Carr, 302 Ill. 
172, 134 N. E. 138, 141; In re Zook’s Estate, 
317 Mo. 986, 206 S. W. 778, 779; People ex 
rel, Hanover Nat. Bank of City of New York 
v. Goldfogle, 234 N. Y. 345, 187 N. E. 611, 
612; City of Richmond v. Drewry-Hughes 
Co., 122 Va. 178, 90 S. E. 635; In re Boshart’s 
Estate, 107 Mise. 697, 177 N. Y. S. 567, 573. 


INTEGER. Lat. Whole; untouched. Res 
integra means a question which is new and 
undecided. 2 Kent, Comm, 177. 


INTEGRITY. As occasionally used in stat- 
utes prescribing the qualifications of public 
officers, trustees, etc., this term means sound- 
ness of moral principle and character, as 
shown by one person dealing with others in 
the making and performance of contracts, and 
fidelity. and honesty in the discharge of 
trusts; it is synonymous with “probity,” 
“honesty,” and “uprightness.” In re Bau- 
quier’s Estate, 88 Cal. 302, 26 Pac. 178; In 
re Gordon’s Estate, 142 Cal. 125, 75 Pac. 672. 


INTELLIGIBILITY. In pleading. The state- 
ment of matters of fact directly (excluding 
the necessity. of inference or argument to ar- 
rive at the meaning) and in such appropriate 
terms, so arranged, as to be comprehensible 
by a person of common or ordinary under- 
standing. See Merrill v. Everett, 38 Conn. 
48; Davis v. Trump, 43 W. Va. 191, 27 S. E. 
397, 64 Am. St. Rep. 849; Jennings v. State, 
7 Tex. App. 358; Ash v. Purnell (Com: P1) 
11 N. Y. Supp. 54. 


INTEMPERANCE. Habitual intemperance 
is that degree of intemperance from the use 
of intoxicating drinks which disqualifies the 
person a great portion of the time from prop- 
erly attending to business, or which would 
reasonably inflict a course of great mental 
anguish upon an innocent party. Civ, Code 
Cal, § 106. And see Mowry v. Home L, Ins. 
Co., 9 R. I. 355; Zeigler v. Com. (Pa.) 14 AtL 
238; Tatum v. State, 63 Ala. 149; Elkins v. 
Buschner (Pa.) 16 Atl. 104; State v. Latham, 
174 Ala, 281, 61 So. 351; Deadwyler v. Grand 
Lodge K. P. of North America, South Amer- 
ica, Europe, Asia, Africa, and Australia, 131 
8. ©. 335, 126 S. E..487; State v. Pratt, 192 
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Ala. 118, 68 So. 255, 256, Ann. Cas. 1917D, 
990; Hope v. The Maccabees, 91 N. J. Law, 
148, 102 A. 689, 691, 1 A. L. R. 455; Andrews 
v. United States Casualty Co., 154 Wis. 82, 
142 N. W. 487, 490. 


INTEND. To design, resolve, purpose. To 
apply a rule of law in the nature of presump- 
tion; to discern and follow the probabilities 
of like cases. 


INTENDANT. One who has the charge, man- 
agement, or direction of. some office, depart- 
ment, or public business. 

Used in the constitutional and statutory 
law of some European governments to desig- 
nate a principal officer of state correspond- 
ing to the cabinet ministers or secretaries 
of the various departments of the United 
States government, as, “intendant of ma- 
rine,” “intendant of finance.” 

The term was also used in Alabama to des- 
ignate the chief executive officer of a city or 
town, having practically the same duties and 
functions as a mayor. See Const. Ala. 1901, 
§ 176; Intendant and Council of Greensboro 
v. Mullins, 18 Ala. 341. 


INTENDED TO BE RECORDED. This 
phrase is frequently used in conveyances, 
when reciting some other conveyance which 
has not yet been recorded, but which forms 
a link in the chain of title. In Pennsylvania, 
it has been construed to be a covenant, on 
the part of the grantor, to procure the deed 


to be recorded in a reasonable time. Penn 
v. Preston, 2 Rawle (Pa.) 14. 
INTENDED WIFE.. Betrothed. Mace v. 


Grand Lodge, A. O. U. W. of Massachusetts, 
234 Mass. 299, 125 N. E. 569. 


INTENDENTE. In Spanish law. The im- 
mediate agent of the minister of finance, or 
the chief and principal director of the differ- 
ent branches of the revenue, appointed in the 
various departments in each of the provinces 
into which the Spanish monarchy is divided. 
Eseriche. 


INTENDMENT OF LAW. The true meaning, 
the correct understanding or intention of the 
law; a presumption or inference made by the 
eourts. Co. Litt. 78. 


Common Intendment ` 


The natural and usual sense; the common 
meaning or understanding; the plain mean- 
ing of any writing as apparent on its face 
without straining or distorting the construc- 
tion, 


INTENT. 


i. In Criminal Law and the Law of Evidence 


Purpose; formulated design; a resolve to 
do or forbear a particular act; aim; deter- 
mination. In its literal senso, the stretching 
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INTENTION 
of the mind or will towards a particular ob- 
ject. 


“Intent” . expresses mental action at its most ad- 
vanced point, or as it actually accompanies an out- 
ward, corporal act which has been determined on. 
Intent shows the presence of will in the act which 
consummates a crime. It is the exercise of intelli- 
gent will, the mind being fully aware of the na- 
ture and consequences of the act which is about to 
be done, and with such Knowledge, and with full 
liberty of action, willing and electing to do it. Bur- 
rill, Cire. Ev. 284, and notes. 


—General intent. An intention, purpose, or 
design, either without specific plan or par- 
ticular object, or without reference to sueh 
plan or object. 


2. Meaning; ete. 


Meaning; purpose; signification; intend- 
ment; applied to words or language. See 
Certainty, 


—Common intent. The natural sense given to 
words. 


INTENTIO. Lat. 


In the Civil Law 


The formal complaint or claim of a plain- 
tiff before the prætor. 


In Old English Law 
A count or declaration in a real action, 
(nerratio.) Bract. lib. 4, tr. 2, c. 2; Fleta, 
lib. 4, ce. 7; Du Cange. 


Intentio ceca mala. A blind or obscure mean- 
ing is bad or ineffectual. 2 Bulst. 179. Said 
of a testator’s intention. 


Intentio inservire debet legibus, non leges in- 
tentioni. The intention [of a party] ought to 
be subservient to [or in accordance with] the 
laws, not the laws to the intention. Co. Litt. 
314a, 314b. 


Intentio mea imponit nomen operi meo. 
123. My intent gives a name to my act. 


Hob. 


INTENTION. Meaning; will; purpose; de 
sign. “The intention of the testator, to be 
collected from the whole will, is to govern, 
provided it be not unlawful or inconsistent 
with the rules of law.” 4 Kent, Comm, 534, 


“Intention,” when used with reference to the con- 
struction of wills and other documents, means the 
sense and meaning of it, as gathered from the words 
used therein. Parol evidence is not ordinarily ad- 
missible to explain this. When used with reference 
to civil and criminal responsibility, a person who 
contemplates any result, as not unlikely to follow 
from a deliberate act of his own, may be said to 
intend that result, whether he desire it or not, 
Thus, if a man should, for a wager, discharge a 
gun among a multitude of people, and any should 
be killed, he would be deemed guilty of intending 
the death of such person; for every man is pre- 
sumed to intend the natural censequence of his own 
actions. Intention is often confounded with motive, 
as when we speak of a man’s “good intentions.” 
Mozley & Whitley. : 


INTENTIONE 


INTENTIONE. A writ that lay against him 
who entered into lands after the death of a 
tenant in dower, or for life, etc., and held out 
to him in reversion or remainder. Fitzh. Nat. 
Brey. 203. 


“INTER. Lat. Among; between. 


INTER ALIA. Among other things. A term 
‘“anciently used in pleading, especially in recit- 
_ing statutes, where the whole statute was not 
set forth at length. Inter alia enactatum fuit, 
among other things it was enacted. See 
Plowd. 65. 


Inter alias causas acquisitionis, magna, celebris, 
-et famosa est causa donationis. Among other 
methods of acquiring property,.a great, much- 
used, and celebrated method is that of gift. 
Bract. fol. 11. 


_INTER ALIOS. Between other persons; be- 
‘tween those who are strangers to a matter in 
question. 


Inter alios res gestas aliis non posse præjudi- 
cium facere sepe constitutum est. It has been 
often settled that things which took place be- 
tween other parties cannot prejudice. Code 7, 
60, 1, 2. 


INTER APICES JURIS. Among the subtle- 
ties of the law. See Apex Juris. 


Inter arma silent leges. In time of war the 
laws are silent. Cicero, pro Milone. It ap- 
‘plies as between the state and its external 
enemics; and also in cases of civil disturb- 
ance where extrajudicial force may supersede 
the ordinary process of law. Salmond, Juris- 
pr. 641. 


INTER BRACHIA. Between her 
Fleta, lib. 1, c. 35, §§ 1, 2. 


INTER CALTEROS. Among others; in a gen- 
eral clause; not by name, (nominatim.) A 
term applied in the civil law to clauses of dis- 
inheritance in a will. Inst. 2, 13, 1; Id. 2, 18, 
3. 


INTER CANEM ET LUPUM. (Lat. Between 
the dog and the wolf.) The twilight; because 
then the dog seeks his rest, and the wolf his 
prey. 3 Inst. 63. 


arms, 


INTER CONJUGES. Between husband and 
wife. 


- INTER CONJUNCTAS PERSONAS. Be 
tween conjunct persons. By the act 1621, c. 


.18, all conveyances or alienations between . 


conjunct persons, unless granted for onerous 
causes, are declared, as in a question with 
creditors, to be null and of no avail. Con- 
‘junct persons are those standing in a certain 
‘degree of relationship to each other; such, 
for example, as brothers, sisters, sons, uncles, 
“ete. These were formerly excluded as wit- 
nesses, on account of their relationship; but 
this, as a. ground of exclusion, has-been abol- 
ished. . Tray. Lat. Max. . 
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INTER FAUCES TERRÆ. (Between the 


-jaws of the land.) A term used to describe 


a roadstead or arm of the sea enclosed be- 
tween promontories or projecting headlands. 


INTER PARES. Between peers; between 
those who stand on a level or equality, as re- 
spects diligence, opportunity, responsibility, 
ete. . : 


INTER PARTES. Between parties. Instru- 
ments in which two persons unite, each mak- 
ing conveyance to, or engagement with, the 


other, are called “‘papers inter partes.” Smith 
v. Emery, 12 N. J. Law, 60. 
Judgment Inter Partes 
See Judgment in Personam. 
INTER QUATUOR PARIETES. Between 


four walls. Fleta, lib. 6, c. 55, § 4. 

INTER REGALIA. In English law. Among 
the things belonging to the sovereign. Among 
these are rights of salmon fishing, mines of 
gold and silver, forests, forfeitures, casual- 
ties of superiority, etc., which are called 
“regalia minora,” and may be conveyed to a 
subject. The regalia majora include the sev- 
eral branches of the royal prerogative, which 
are inseparable from the person of the sov- 
ereign. Tray. Lat. Max. 


INTER RUSTICOS. Among the illiterate or 
unlearned. 


INTER SE, INTER SESE. 
selves. Story, Partn. § 405. 


Among them- 


INTER VIRUM ET UXOREM. Between hus- 
band and wife. 


INTER VIVOS. Between the living; from 
one living person to another. Where prop- 
erty passes by conveyance, the transaction is 
said to be inter vivos, to distinguish it from 
a case of succession or devise. So an ordinary 
gift from one person to another is called a 
“gift inter vivos,” to distinguish it from a do- 
nation made in contemplation of death, (mor- 
tis causa.) 


INTERCALARE. Lat. In the civillaw. To 
introduce or insert among or between others; 
to introduce a day or month into the calendar ; 
to intercalate. Dig. 50, 16, 98, pr. 


INTERCEDERE. Lat. In the civil law. To 
become bound for another’s debt. 


INTERCHANGEABLY. By way of exchange 
or interchange. This term properly denotes 
the method of signing deeds, leases, contracts, 
etc., executed in duplicate, where each party 
signs the copy which he delivers to the other. 
Roosevelt v. Smith, 17 Misc. Rep. 323, 40 N. 
Y. S. 381. ' . 


INTERCOMMON. To enjoy a common mutnu- 
ally or promiscuously with the inhabitants or 
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tenants of a contiguous township, vill, or ma- 
nor. 2 Bl. Comm. 33; 1 Crabb, Real Prop. p. 
271, § 290. 


INTERCOMMUNING. Letters of intercom- 
muning were letters from the Scotch privy 
council passing (on their act) in the king’s 


name, charging the lieges not to reset, sup-' 


ply, or intercommune with the persons there- 
by denounced ; or to furnish them with meat, 
drink, house, harbor, or any other thing use- 
ful or comfortable; or to have any intercourse 
with them whatever,—under pain of being re- 
puted art and part in their crimes, and dealt 
with accordingly; and desiring all sheriffs, 
bailies, etc., to apprehend and commit such 
rebels to prison. Bell. 


INTERCOURSE. Communication; literally, 
a running or passing between persons or 
places; commerce. As applied to two per- 
Sons, the word standing alone, and without 
a descriptive or qualifying word, does not im- 
port sexual connection. People v, Howard, 
148 Cal. 316, 76 P. 1116. 


INTERDICT. 
In Roman Law 


A decree of the pretor by means of which, 
in certain cases determined by the edict, he 
himself directly commanded what should be 
done or omitted, particularly in causes in- 
volving the right of possession or a quasi pos- 
session. In the modern civil law, interdicts 
are regarded precisely the same as actions, 
though they give rise to a summary proceed- 
ing. Mackeld. Rom. Law, § 258. 

Interdicts are either prohibitory, restora- 
tive, or exhibitory; the first being a prohibi- 
tion, the second a decree for restoring posses- 
sion lost by force, the third a decree for the 
exhibiting of accounts, ete. Heinec. § 1206. 


An interdict was distinguished from an ‘‘action,”’ 
(actio,) properly so called, by the circumstance that 
the pretor himself decided in the first instance, 
(principaliter,) on the application of the plaintiff, 
without previously appointing a judeg, by issuing a 
decree commanding what should be done, or left un- 
done. Gaius, 4, 139. It might be adopted as a rem- 
edy in various cases where a regular action could 
not be maintained, and hence interdicts were at 
one time more extensively used by the pretor than 
the actiones themselves. Afterwards, however, they 
fell into disuse, and in the time of Justinian were 
generally dispensed with. Mackeld. Rom. Law, § 
258; Inst. 4, 15, & 


In Ecclesiastical Law 


An ecclesiastical censure, by which divine 
services are prohibited to be administered 
either to particular persons or in particular 
places. 

In Scotch Law 


An order of the court of session or of an 
inferior court, pronounced on cause shown, 
for stopping any act or proceedings complain- 
ed of as illegal or wrongful. It may be resort- 
ed to aS a remedy against any encroachment 
either on property or possession, and is a pro- 


INTERESSE 
tection against any unlawful proceeding. 
Bell. : - 
INTERDICTION, 


In French Law 


Every person who, on account of insanity, 
has become incapable of controlling his own 
interests, can be put under the control of.a 
guardian, who shall administer his affairs 
with the same effect as he might himself. 
Such a person is said to be “interdit,” and his 
status is described as “interdiction.” Arg. 
Fr. Merc. Law, 562. 


In The Civil Law 


A judicial decree, by which a person is de- 
prived of the exercise of his civil rights. 


In French-Canadian Law 


A proceeding instituted for the purpose of 
obtaining a curator of the person and prop- 
erty, and includes the calling of a family coun- 
cil and a petition to the court or its prothono- 
tary, followed by a hearing. In re Methot’s 
Will, 98 A. 839, 840, 87 N. J. Eq. 256. 


In International Law 


An “interdiction of commercial intercourse” 
between two countries is a governmental pro- 
hibition of commercial intercourse, intend- 
ed to bring about an entire cessation for the 
time being of all trade whatever. See The 
Edward, 1 Wheat. 272, 4 L. Ed. 86. 


In General 


~+Interdiction of fire and water. Banishment 
by an order that no man should supply the 
person banished with fire or water, the two 
necessaries of life. 


INTERDICTUM SALVIANUM. Lat. In Ro- 
man law. The Salvian interdict. A process 
which lay for the owner of a farm to obtain 
possession of the goods of his tenant who had 
pledged them to him for the rent of the land. 
Inst. 4, 15, 3. 


interdum evenit ut exceptio qua prima facie 
justa videtur, tamen inique noceat. It some- 
times happens that a plea which seems prima 
facie just, nevertheless is injurious and un- 
equal. Inst. 4, 14, 1, 2. 


INTERESSE. Lat. Interest. The interest 
of money ; also an interest in lands. 


—Interesse termini. An interest in a term, 
That species of interest or property which a 
lessee for years acquires in the lands demised 
to him, before he has actually become pos- 
sessed of those lands; as distinguished from 
that property or interest vested in him by the 
demise, and also reduced into possession by 
an actual entry upon the lands and the as- 
sumption of ownership therein, and which is 
then termed an “estate for years.” Brown. 


—Pro interesse suo. For his own interest ; ac- 
cording to, or to the extent of, his individual 


INTEREST 


interest. Used (in practice) to describe the 
intervention of a party who comes into a snit 
for the purpose of protecting interests of his 
own which may be involved in the dispute be- 
tween the principal parties or which may be 
‘affected by the settlement of their contention. 


INTEREST. 
In Property 


The most general term that can be employ- 
ed to denote a property in lands or chattels. 
In its application to lands or things real, it 
is frequently used in connection with the 
terms “estate,” “right,” and “title,” and, ac- 
cording to Lord Coke, it properly includes 
them all. Co. Litt. 3450. See Ragsdale v. 
Mays, 65 Tex. 257; Hurst v. Hurst, 7 W. Va. 
297; New York v. Stone, 20 Wend. (N. Y.) 142; 
State v. McKellop, 40 Mo. 185; Loventhal v. 
Home Ins. Co., 112 Ala. 116, 20 So. 419, 33 L. 
R. A. 258, 57 Am. St. Rep. 17. 

More particularly it means a right to have 
the advantage accruing from anything; any 
right in the nature of property, but less than 
title; a partial or undivided right; a title to 
a share. f 

The terms “interest” and “title’’ are not synony- 
mous. A mortgagor in possession, and a purchaser 
holding under a deed defectiyely executed, have, 
both of them, absolute as well as insurable inter- 
ests in the property, though neither of them has 
the legal title. Hough v. City F. Ins, Co., 29 Conn. 
20, 76 Am, Dec, 581. 


—Ahsolute or conditional. That is an absolute 
interest in property which is so completely 
vested in the individual that he can by no 
contingency be deprived of it without his own 
consent. So, too, he is the owner of such ab- 
solute interest who must necessarily sustain 
the loss if the property is destroyed. The 
terms “interest” and “title” ‘are not synony- 
mous. A mortgagor in possession, and a pur- 
chaser holding under a deed defectively exe- 
cuted, have, both of them, absolute, as well 
as insurable, interests in the property, though 
neither of them has the legal title. “Abso- 
lute” is here synonymous with “vested,” and 
ig used in contradistinction to contingent or 
conditional. Hough v. City F. Ins, Co., 29 
Conn, 10, 76 Am. Dec. 581; Garver v. Hawk- 
eye Ins. Co., 69 Iowa, 202, 28 N. W. 555; 
Washington F. Ins. Co. v. Kelly, 32 Md. 421, 
431, 3 Am. Rep. 149; Elliott v. Ashland Mut, 
F. Ins. Co., 117 Pa. 548, 12 A. 676, 2 Am. St. 
Rep. 703; Williams v. Buffalo German Ins. Co. 
(0. C.) 17 F. 63. 


in insurance 
—-interest or no interest. These words, insert- 


ed in an insurance policy, mean that the ques- . 


tion whether the insured has or has not an in- 
surable interest in the subject-matter is waiv- 
ed, and the policy is to be good irrespective of 
such interest. The effect of such a clause is 
to make it a wager policy. 


—Interest policy. In insurance. One which 
actually, or prima facie, covers a substantial 
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and insurable interest; as opposed to a wager 
policy. 
i in English Law 
—Interest suit. An action in the probate 
branch of the high court of justice, in which 
the question in dispute is as to which party 
is entitled to a grant of letters of adminis- 
tration of the estate of a deceased person. 
Wharton. 
In General 


~—Joint interest. One owned by several per- 
sons in equal shares by a title created by a 
single will or transfer, when expressly de- 
clared in the will or transfer to be a joint 
tenancy, or when granted or devised to ex- 
ecutors or trustees as joint tenants. Civ. 
Code Cal. § 683. 


In The Law Of Evidence 


“Interest,” in a statute that no witness 
shall be excluded by interest in the event of 
the suit, means “concern,” “advantage,” 
“good,” “share,” “portion,” “part,” or “partic- 
ipation.” Fitch v. Bates, 11 Barb. (N. Y.) 
471; Morgan v. Johnson, 87 Ga. 382, 13 S. E. 
710. 

A relation to the matter in controversy, or 
to the issue of the suit, in the nature of a pros- 
pective gain or loss, which actually does, or 
presumably might, create a bias or prejudice 
in the mind, inclining the person to favor one 
side or the other. 


For Money 


Tnterest is the compensation allowed by law 
or fixed by the parties for the use or forbear- 
ance or detention of money. Civ. Code Cal. § 
1915; Williams v. Scott, 83 Ind. 408; Kelsey 
vy. Murphy, 30 Pa. 341; Williams v. American 
Bank, 4 Metc. (Mass.) 317; Beach v. Peabody, 
188 Ill. 75, 58 N. E. 680. 


—Classification—Conventional interest is inter- 
est at the rate agreed upon and fixed by the 
parties themselves, as distinguished from that 
which the law would prescribe in the absence 
of an explicit agreement. Fowler v. Smith, 
2 Cal. 568; Vernon’s Ann. Civ. St. art. 5069. 


—Legal interest. That rate of interest pre- 
scribed by the laws of the particular state or 
country as the highest which may be law- 
fully contracted for or exacted, and which 
must be paid in all cases where the law al- 
lows interest without the assent of the debtor. 
Towslee v. Durkee, 12 Wis. 485; American, 
ete., Ass’n v. Harn (Tex. Civ. App.) 62 S. W. 
75; Beals v. Amador County, 35 Cal. 633. 


—Simple interest is that which is paid for the 
principal or sum lent, at a certain rate or 
allowance, made by law or agreement of par- 
ties. 


—Compound interest is interest upon interest, 
where accrued interest is added to the prin- 
cipal sum, and the whole treated as a new 
principal, for the calculation of the interest 
for the next period. 
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—Ex-Interest. In the language of stock ex- 
changes, a bond or other interest-bearing se- 
curity is said to be sold “ex-interest” when the 
vendor reserves to himself the interest al- 
ready accrued and payable (if any) or the in- 
terest accruing up to the next interest day. 


—Interest, maritime. See Maritime Interest. 


—Interest upon interest. Compound interest. 


Interest reipublice ne maleficia remaneant im- 
punita. It concerns the state that crimes re- 
main not unpunished. Jenk. Cent. pp. 30, 31, 
case 59; Wing. Max. 501. 


interest reipublice ne sua quis male utatur. It 
concerns the state that persons do not misuse 
their property. 6 Coke, 36a. 


Interest reipublice quod homines conserventur. 
It concerns the state that [the lives of] men 
be preserved. 12 Coke, 62. 


Interest reipublice res judicatas non rescindi. 
It concerns the state that things adjudicated 
be not rescinded. 2 Inst. 360. It is maiter 
ef public concern that solemn adjudications 
ef the courts should not be disturbed. See 
Best, Ev. p. 41, § 44. 


Interest reipublice suprema hominum testamen- 
ta rata haberi. It concerns the state that 
men’s last wills be held valid, [or allowed to 
stand.] Co, Litt. 236b. 


Interest reipublice ut carceres sint in tuto. It 
concerns the state that. prisons be safe places 
ef confinement. 2 Inst. 589. 


Interest (imprimis) reipublice ut pax in regno 
conservetur, et quecunque paci adversentur 
provide declinentur. It especially concerns the 
state that peace be preserved in the kingdom, 
and that whatever things are against peace be 
prudently avoided. 2 Inst. 158. 


Interest reipublice ut quilibet re sua bene uta- 
tur. It is the concern of the state that every 
ene uses his property properly. 


Interest reipublice ut sit finis litium. It con- 
cerns the state that there be an end of law- 
suits. Co. Litt. 308. It is for the general 
welfare that a period be put to litigation. 
Broom, Max. 331, 3438. 


INTERFERE. To check; hamper; hinder; 
disturb; intervene. State v. Estes, 185 N. O. 
752, 117 S, E. 581, 582 ; Conger v. Italian Vine- 
yard Co., 186 Cal. 404, 199 P. 503; Highway 
Trailer Co. v. Janesville Electric Co., 187 Wis. 
161, 204 N. W. 773, T79. 


INTERFERENCE. In patent law, this term 
designates a collision between rights claim- 
ed or granted ; that is, where a person claims 
a patent for the whole or any integral part 
of the ground already covered by an exist- 
ing patent or by a pending application. Mil- 
ton v. Kingsley, 7 App. D. C. 540; Dederick v. 


INTERLINEATION 


Fox (C. C.) 56 F. 717; Nathan Mfg. Co. v. 
Craig (C. ©.) 49 F. 370. 


Strictly speaking, an “interference” is declared to 
exist by the patent office whenever it is decided by 
the properly constituted authority in that bureau 
that two pending applications (or a patent and a 
pending application), in their claims or essencn, 
cover the same discovery or invention, so'as to ren- 
der necessary an investigation into the question nf 
priority of invention between the two applications 
or the application and the patent, as the case may 
be. Lowrey v. Cowles Electric Smelting, ete., Co, 
(C. C.) 68 F. 372. 


INTERIM. ĉLat. In the mean time; mean- 
while. An assignee ad interim is one ap — 
pointed between the time of bankruptcy and 
appointment of the-regular assignee. 2 Bell, 
Comm. 355. - 


INTERIM COMMITTITUR. “In the mean 
time, let him be committed.” An order of 
court (or the docket-entry noting it) by which 
a prisoner is committed to prison and direct- 
ed to be kept there until some further action 
can be taken, or until the time arrives for the 
execution of his sentence. 


INTERIM CURATOR. In English law, A 
person appointed by justices of the peace to. 
take care of the property of a felon convict, 
until the appointment by the crown of an ad- 
ministrator or administrators for the same 
purpose. Mozley & Whitley. 


INTERIM FACTOR. In Scotch law. A ju- 
dicial officer elected or appointed under the 
bankruptcy law to take charge of and pre- 
serve the estate until a fit person shall be 
elected trustee. 2 Bell, Comm. 357. 


INTERIM OFFICER. One appointed to fill 
the office during a temporary vacancy, or dur- 
ing an interval caused by the absence or in- 
capacity of the regular incumbent. 


INTERIM ORDER. One made in the mean 
time, and until something is done. 


INTERIM RECEIPT. A receipt for money 
paid by way of premium for a contract of in- 
surance for which application is made. If the 
risk is rejected, the money is refunded, less 
the pro rata premium. 


INTERLAQUEARE. In old practice. To 
link together, or interchangeably. Writs were 
called “interiaqueatav’ where several were is- 
sued against several parties residing in dif- 
ferent counties, each party being summoned 
by a separate writ to warrant the tenant, to- 
gether with the other warrantors. - Fleta, lib. 
5, c. 4, § 2. 


INTERLINEATION. The act of writing be- 
tween the lines of an instrument; also what 
is written between lines. Morris v. Vanderen, 
1 Dall. 67, 1 L. Ed. 38; Russell v. Eubanks, 
84 Mo. 88. 


INTERLOCUTOR 


INTERLOCUTOR. In Scotch practice. An 
order or decree of court; an order made in 
open court. 2 Swint. 362; Arkley, 32. 


INTERLOCUTOR OF RELEVANCY. In 
Scotch practice. A decree as to the relevancy 
of a libel or indictment in a criminal case. 2 
Alis. Crim, Pr. 373. 


INTERLOCUTORY. Provisional; tempora- 
ry; notfinal. Something intervening between 
the commencement and the end of a suit 
which decides some point or matter, but is 
not a final decision of the whole controversy. 
Mora v. Sun Mut, Ins. Co., 138 Abb. Prac. (N. 


Y.) 310. 
As to interlocutory “Costs,” “Decree,” 
“Judgment,” “Order,” and “Sentence,” see 


those titles. 


{NTERLOPERS. Persons who run into busi- 
ness to which they have no right, or who in- 
terfere wrongfully; persons who enter a 
country or place to trade without license. 
Webster. 


INTERMARRIAGE. In the popular sense, 
this term denotes the contracting of a marri- 
age relation between two persons considered 
as members of different nations, tribes, fam- 
ilies, etc., as, between the sovereigns of two 
different countries, between an American and 
an alien, between Indians of different tribes, 
between the scions of different clans or fam- 
ilies. But, in law, it is sometimes used (and 
with propriety) to emphasize the mutuality 
of the marriage contract and as importing a 
reciprocal engagement by which each of the 
parties “marries” the other. Thus, in a plead- 
ing, instead of averring that “the plaintiff was 
married to the defendant,” it would be prop- 
er to allege that “the parties intermarried” 
at such a time and place. 


iINTERMEDDLE. To interfere with proper- 
ty or the conduct of business affairs officious- 
ly or without right or title., McQueen v. Bab- 
cock, 41 Barb, (N. Y.) 339; In re Shinn’s 
Estate, 166 Pa. 121, 30 A. 1026, 45 Am. St. 
Rep. 656. Not a technical legal term, but 
sometimes used with reference to the acts of 
an executor de son tort or a negotiorum gestor 
in the civil law. 


INTERMEDIARY. In modern civil law. A 
broker; one who is employed to negotiate a 
matter between two parties, and who for that 
reason is considered as the mandatary (agent) 
cf both. Civ. Code La. art. 3016. 


INTERMEDIATE. Intervening; interposed 
during the progress of a suit, proceeding, 
business, etc., or between its beginning and 
end. 


INTERMEDIATE ACCOUNT. In probate 
law. An account of an executor, adminis- 
trator, or guardian filed subsequent to. his 
first. or initial account and before his final 
aecount. Specifically in New York, an ac- 


998 


count filed with the surrogate for the purpose 
of disclosing the acts of the person account- 
ing and the state or condition of the fund in 
his hands, and not made the subject of a judi- 
cial settlement. Code Civ. Proc. N. Y. 1899, 
§ 2514, subd. 9 (Surrogate’s Court Act, § 314, 
subd. 9). 


INTERMEDIATE ORDER. An order made 
between the commencement of the action and 
its final determination, incident to and during 


‘its progress, which does not determine the 


cause but only some intervening matter relat- 
ing thereto; one that is not directly appeal- 
able. Miami Copper Co. v. Strohl, 14 Ariz. 
410, 130 P. 605, 608; Overton v. City of Sioux 
Falls, 47 S. D. 135, 196 N. W. 297, 298; People 
v. Kahn, 155 App. Div. 812, 140 N. Y. S. 618, 
619; In re New Utrecht Ave. in City of New 
York, 172 N. Y. S. 286, 288; Hallgren vy. Sun- 
set Paint Co., 28 Ariz. 176, 236 P. 689, 690; 
Peters v. Berkeley, 219 App. Div. 261, 219 N. 
Y. S. 709, 714; Chippeaux v. Western Coal & 
Mining Co., 124 Kan. 475, 260 P. 625, 626; 
People v. Priori, 163 N. Y. 99, 57 N. E. 85; 
Boyce v. Wabash Ry. Co., 68 Iowa, 70, 18 N. 
W. 673, 50 Am. Rep. 730; State v. O’Brien, 
18 Mont. 1, 43 P. 1091; Hymes v. Van Cleef, 
61 Hun, 618, 15 N. Y. S. 341. 


INTERMEDIATE TOLL. Toll for travel ona 
toll road, paid or to be collected from persons 
who pass thereon at points between the toll 
gates, such persons not passing by, through, or 
around the toll gates. Hollingworth y. State, 
29 Ohio St. 552. 


INTERMITTENT EASEMENT. 
ment, 


INTERMIXTURE CF GOODS. Confusion of 
goods; the confusing or mingling together 
of goods belonging to different owners in such 
a way that the property of neither owner can 
be separately identified or extracted from the 
mass. See Smith v. Sanborn, 6 Gray (Mass.) 
134. And see Confusion of Goods. 


See Ease- 


INTERN. To restrict or shut up a person, as 
a political prisoner, within a limited terri- 
tory. 


INTERNAL. Relating to the interior; com- 
prised within boundary lines; of interior 
concern or interest; domestic, as opposed to 
foreign. 


INTERNAL COMMERCE. See Commerce. 


INTERNAL IMPROVEMENTS. With refer- 
ence to governmental policy and constitution- 
al provisions restricting taxation or the con- 
tracting of public debts, this term means 
works of general public utility or advantage, 
designed to promote facility of intercommuni- 
eation, trade, and commerce, the transporta- 
tion of persons and property, or the develop- 
ment of the natural resources „of the state, 
such as railroads, public highways, turnpikes, 
and canals, bridges, the improvement of rivers 


, 
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and harbors, systems of artificial irrigation, 
and the improvement of water powers; but 
it does not include the building and mainte- 
nance of state institutions. See Guernsey v. 
Burlington, 11 Fed. Cas. 99; Rippe v. Beck- 
er, 56 Minn. 100, 57 N. W. 331, 22 L. R. A. 
857; State v. Froehlich, 115 Wis. 32, 91 
N. W. 115, 58 L. R. A. 757, 95 Am. St. 
Rep. 894; U. S. v. Dodge County, 110 U. S. 
156, 3 S. Ct. 590, 28 L. Ed. 103; In re Sen- 
ate Resolution, 12 Colo. 285, 21 P. 483; Sa- 
vannah v. Kelly, 108 U. S. 184, 2 S. Ct. 468, 27 
L. Ed. 696; Blair v. Cuming County, 111 U. 
S. 363, 4 S. Ct. 449, 28 L. Hd. 457; Welch v. 
Coglan, 126 Md. 1, 94 A. 384, 387; State v. 
Craighead County, 114 Ark. 278, 169 S. W. 964, 
965; State v. Bone Creek Tp., Butler Coun- 
ty, 109 Neb, 202, 190 N. W. 586, 5S7; State v. 
Bone Creek Towuship, 109 Neb. 202, 190 N. W. 
586; State v. Bone Creek Tp., Butler Coun- 
ty, 109 Neb. 202, 193 N. W. 767; State v. 
Knapp, 99 Kan. 852, 163 P. 181, 182, L. R. A. 
1917C, 1034; State v. Babcock, 161 Minn. 80, 
200 N. W. 843, 844; Shenandoah Lime Co. v. 
Mann, 115 Va. 865, 80 S. E. 758, 755, Ann. 
Cas. 1915C, 973; State v. Donald, 160 Wis. 
21, 151 N. W. 331, 346. 


INTERNAL POLICE. A term sometimes ap- 
Plied to the police power, or power to enact 
laws in the interest of the public safety, 
health, and morality, which is inherent in 
the legislative authority of each state, is to 
be exercised with reference only to its domes- 


tic affairs and its own citizens, and is not sur- 


rendered to the federal government. See 
Cheboygan Lumber Co, v. Delta Transp. Co., 
100 Mich. 16, 58 N. W. 630. 


INTERNAL REVENUE. In the legislation 
and fiscal administration of the United States, 
revenue raised by the imposition of taxes and 
excises on domestic products or manufac- 
tures, and on domestic business and occupa- 
tions, inheritance taxes, and stamp taxes; as 
broadly distinguished from “customs duties,” 
i. e., duties or taxes on foreign commerce or 
on goods imported. See Rev. St. U. S. tit. 35, § 
3140 et seq. 


INTERNAL WATERS. Such as lie wholly 
‘within the body of the particular state or 
country. The Garden City (D. C.) 26 F. 773. 


INTERNATIONAL COMMERCE. 
merce. 


INTERNATIONAL LAW. The law which 
regulates the intercourse of nations; the 
law of nations. 1 Kent, Comm. 1, 4. The 
customary law which determines the rights 
and regulates the intercourse of independent 
states in peace and war. 1 Wildm. Int. Law, 1. 

The system of rules and principles, found- 
ed on treaty, custom, precedent, and the con- 
sensus of opinion as to justice and moral ob- 
ligation, which civilized nations recognize as 
binding upon them in their mutual dealings 


See Com- 


INTERPLEADER 


and relations. Heirn v. Bridault, 37 Miss. 
230; U. S. v. White (C. C.) 27 F. 201. : 
Public international law is the body of 
rules which control the conduct of independ- 
ent states in their relations with each other. 
Private international law is that. branch of 
municipal law which determines before the 
courts of what nation a particular action 
or suit should be brought, and by the law of 
what nation it should be determined; in oth- 
er words, it regulates private rights as de- 
pendent on a diversity of municipal laws and 
jurisdictions applicable to the persons, facts, 
or things in dispute, and the subject of it is 
hence sometimes called the “conflict of laws.” 
Thus, questions whether a given person owes 
allegiance to a particular state where he is 
domiciled, whether his status, property, 
rights, and duties are governed by the leg 
sitûs, the lex loci, the tex fori, or the lex dom- 
icilit, are questions with which private inter- 
national law has to deal. Sweet; Roche v. 
Washington, 19 Ind. 55, 81 Am. Dec. 376. 


INTERNUNCIO. A minister of a second or- 
der, charged with the affairs of the papal 
court in countries where that court has no 
nuncio. 


INTERNUNCIUS. A messenger between two 

parties; a go-between. Applied to a broker, 

as the agent of both parties, 4 C. Rob. Adm. 

204. : 
+ 


INTERPELLATE. To address with a ques- 
tion, especially when formal and public; 
originally used with respect to proceedings 
in the French legislature; used in reference 
to questions by the court to counsel during 
an argument. 


INTERPELLATION. In the civil law. The 
act by which, in consequence of an agree- 
ment, the party bound declares that the will 
not be bound beyond a certain time. Wolff, 
Inst. Nat. § 752. 


INTERPLEA. |. A plea by which a person 
sued in respect to property disclaims any 
interest in it and demands that rival claim- 
ants shall litigate their titles between them- 
Selves and relieve him from responsibility. 
Bennett v. Wolverton, 24 Kan. 286. See In- 
terpleader, . 

2. In Missouri, a statutory proceeding, 
serving as a substitute for the action of re- 
plevin, by which a third person intervenes in 
an action of attachment, sets up his own 
title to the specific property attached, and 
seeks to recover the possession of it. See 
Rice v. Sally, 176 Mo. 107, 75 S. W. 398; 
Spooner v. Ross, 24 Mo. App. 603; State v. 
Barker, 26 Mo. App. 491; Brownwell, ete.. 
Car. Co. v. Barnard, 139 Mo. 142, 40 S. W. 
762. 


INTERPLEADER. When ‘two or more per- 
sons claim the same thing (or fund) of a 
third, and he, laying no claim to it himself, 


INTERPLEADESR 


is ignorant which of them has a right to it, 
and fears he may be prejudiced by their pro- 
ceeding against him to recover it, he may 
file a bill in equity against them, the object 
of Which is to make them litigate their title 
between themselves, instead of litigating it 
with him, and such a bill is called a “bill of 
interpleader.” Brown. Hall v. San Jacinto 
State Bank (Tex. Civ. App.) 255 S. W. 506, 
509; Alton & Peters v. Merritt, 145 Minn. 
426, 177 N. W. 770, 771; Goggin v. Mutual 
Aid Union (Mo. App.) 213 S. W. 522, 523; Jax 
Ice & Cold Storage Co. v. South Florida 
Farms Co., 91 Fla. 593, 109 So. 212, 218, 48 
A. L. R. 957; Gorham y. Hall, 172 Ark. 744, 
290 S. W. 357, 358. 

By the statute 1 & 2 Wm. IV. c. 58, sum- 
mary proceedings at law were provided for 
the same purpose, in actions of assumpsit, 
debt, detinue, and trover. And the same rem- 
edy is known, in one form or the other, in 
most or all of the United States. 


Under the Pennsylvania practice, when goods lev- 
led upon by the sheriff are claimed by a third party, 
the sheriff takes a rule of interpleader on the par- 
ties, upon which, when made absolute, a feigned 
issue is framed, and the title to the goods is test- 
ed. The goods, pending the proceedings, remain in 
the custody of the defendant upon the execution of 
a forthcoming bond. Bouvier. 


INTERPOLATE. To insert words in a com- 
plete document. 


INTERPOLATION. The act of interpolat- 
ing; the words interpolated. 


INTERPRET. To construe; to seek out the 
meaning of language; to translate orally 
from one tongue to another. 


interpretare et concordare leges legibus, est 
optimus interpretandi modus. To interpret, 
and [in such a way as] to harmonize laws 
with laws, is the best mode of interpretation. 
8 Coke, 169a. 


interpretatio chartarum benigne facienda est, 
ut res magis valeat quam pereat. The inter- 
pretation of deeds is to be liberal, that the 
thing may rather have effect than fail 
Broom, Max. 543. 


interpretatio fienda est ut res magis valeat 
quam pereat. Jenk. Cent. 198. Such an in- 
terpretation is to be adopted that the thing 
may rather stand than fall. 


Interpretatio talis in ambiguis semper fienda 
est ut evitetur inconveniens et absurdum. In 
cases of ambiguity, such an interpretation 
should always be made that what is incon- 
venient and absurd may be avoided. 4 Inst. 
328. 


INTERPRETATION. The art or process of 
discovering and expounding the meaning of 
a statute, will, contract, or other written 
document. People v. Com’rs of Taxes, 95 N. 
Y. 559; Rome v. Knox, 14 How. Prac. (N. Y.) 
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272; Ming v. Pratt, 22 Mont. 262, 56 P. 279; 
Tallman v. Talman, 3 Misc. Rep. 465, 23 N. 
Y. S. 734; Pressed Steel Car Co. v. Union 
Pac. R. Co. (C. C. A.) 297 F. 788, 790; Adney 
v. Kraus, 174 Wis. 610, 183 N. W. 988, 990; 
Dick v. King, 73 Mont. 456, 236 P. 1093, 
1095; Hane v. Kintner, 111 Ohio St. 297, 145 
N. E. 326, 329; Roberts v. Portland Water 
Dist., 124 Me. 63, 126 A. 162, 163; Cohn-Hall- 
Marx Co. v. Vanosdall, 25 Ohio App. 380, 157 
N. E. 908, 909. 

The discovery and representation of the 
true meaning of any signs used to convey 
ideas. Lieb. Herm. 


“Construction” fs a term of wider scope than “in- 
terpretation;” for, while the latter 1s concerned 
only with ascertaining the sense and meaning of 
the subject-matter, the former may also be directed 
to explaining the legal effects and consequences of 
the instrument in question. Hence interpretation 
precedes construction, but stops at the written text. 

Interpretation and construction of written instru- 
ments are not the same. A rule of construction is 
one which elther governs the effect of an ascer- 
tained intention, or points out what the court should 
do in the absence of éxpress or implied intention, 
while a rule of interpretation s one which governs 
the ascertainment of the meaning of the maker of 
the instrument. In re Union Trust Co., 151 N. Y. S. 
246, 249, 89 Misc. 69. 


Close interpretation (interpretatto restrie- 
ta) is adopted if just reasons, connected with 
the formation and character of the text, in- 
duce us to take the words in their narrowest 
meaning. This species of interpretation has 
generally been called “literal,” but the term 
is inadmissible. Lieb. Herm. 54. 

Extensive interpretation (interpretatio es- 
tensiva, called, also, “liberal interpretation”) 
adopts a more comprehensive signification of 
the word. Id. 58. 

Extravagant interpretation (interpretatio 
ercedens) is that which substitutes a mean- 
ing evidently beyond the true one. . It is 
therefore not genuine interpretation. Id. 59. 

Free or unrestricted interpretation (inter- 
pretatio soluta) proceeds simply on the gen- 
eral principles of interpretation in good faith, 
not bound by any specific or Superior princi- 
ple. Id. 59. 

Limited or restricted interpretation (inter-- 
pretatio limitata) is when we are influenced 
by other principles than the strictly herme- 
neutie ones. Id. 60. 

Predestined interpretation (interpretatio 
predestinata) takes place if the interpreter, 
raboring under a strong bias of mind, makes 
the text subservient to his preconceived views 
or desires. This includes artful interpreta- 
tion, (interpretatio vafer,) by which the in- 
terpreter seeks to give a meaning to the text 
other than the one he knows to have been 
intended. Id. 60. 

It is said to be either “legal,” which rests 
on the same authority as the law itself, or 
“doctrinal,” which rests upon its intrinsic 
reasonableness. Legal interpretation may 
be either “authentic,” when it is expressly 
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provided by the legislator, or “usual, ” when 
it is derived from unwritten practice. Doc- 
trinal interpretation may turn on the mean- 
ing of words and sentences, when it is ealled 
“grammatical,” or on the intention of the 
legislator, when it is described as “logical.” 
When logical interpretation stretches the 
words of a statute to cover its obvious mean- 
ing, it is called “extensive ;’’ when, on the 
other hand, it avoids giving full meaning to 
the words, in order not to go beyond the in- 
tention of the legislator, it is called “restric- 
tive.’ Holl. Jur. 344. ` 

As to strict and liberal interpretation, see 
Construction. 

In the civil law, authentic interpretation 
of laws is that given by the legislator him- 
self, which is obligatory on the courts. Cus- 
tomary interpretation (also called “usual’) is 
that which arises from successive or con- 
current decisions of the court on the same 
subject-matter, having regard to the spirit 
of the law, jurisprudence, usages, and equity ; 
as distinguished from “authentic” interpreta- 


tion, which is that given by the legislator ` 


himself. Houston v. Robertson, 2 Tex. 26. 


INTERPRETATION CLAUSE. A section of 
a statute which defines the meaning of certain 
words oceurring frequently in the other sec- 
tions. 


INTERPRETER. A person sworn at a trial 
to interpret the evidence of a foreigner or 
a deaf and dumb person to the court. Amory 
y.. Fellowes, 5 Mass. 226; People v. Lem Deo, 
132 Cal. 199, 64 P. 266. 


INTERREGNUM. An. interval between 
reigns. The period which elapses between 
the death of a sovereign and the election of 
another. The vacancy which occurs when 
there is no government. 


INTERROGATOIRE. In French law. An 
act which contains the interrogatories made 
by the judge to the person accused, on the 
facts which are the object of the accusation, 
and the answers of the accused. Poth. Proc. 
Crim. ec. 4, art. 2, § 1. 


INTERROGATORIES.. A set or series of 
written questions drawn up for the purpose 
of being propounded to a party in equity, a 
garnishee, or a witness whose testimony is 
taken on deposition; a series of formal writ- 
ten` questions used in the judicial examina- 
tion of a party or a witness. In taking evi- 
dence on depositions, the interrogatories are 
usually prepared and settled by counsel, and 
reduced to writing in advance of the exam- 
ination. 

Interrogatories are either direct or cross, 
the former being those which are put on be- 
half of the party calling a witness; the lat- 
ter are those which‘are interposed by the ad- 
verse party. | 


INTERSTATE COMMERCE 


INTERRUPTIO. Lat. Interruption. A 
term used both in the civil and common’ ‘aw 
of prescription. Calvin. Chal 


Interruptio multiplex non tollit prescription- 
em semel obtentam. 2 Inst. 654. Frequent in- 
terruption does not take away a prescription 
once secured. 


INTERRUPTION. The occurrence of some 
act or fact, during the period of prescription, 
which is sufficient to arrest the running of 
the statute of limitations. It is said to be 
either “natural” or “civil,” the former being 
caused by the act of the party; the lattet 
by the legal effect or operation of some fact 
or circumstance. Innerarity v. Mims, 1 Alg. 
674; Carr v. Foster, 3 Q. B. 588; Flight v. 
Thomas, 2 Adol. & El. 701. oo ` 


Interruption of the possession is where the right 
is not enjoyed or exercised continuously ; interrup> 
tion of the right is where the person having qr 
claiming the right ceases the exercise of it in such 
a manner as to show that he does not claim to be 
entitled to exercise it. -t 


In Scotch Law 


The true proprietor’ s claiming his right dur- 
ing the course of prescription. Bell, 


INTERSECTION. The point of intersection 
of two roads is the point where their middle 
lines intersect. In re Springfield Road, 73 
Pa. 127. 

“Intersection” may apply where street or 
highway runs into but without crossing. an- 
other. Thrush v. Lingo Lumber Co. (Tex. 
Civ. App.) 262 S. W. 551, 553; Pangborn v. 
John Widdicomb Co., 223 Mich. 181, 193..N. 
W. 817, 81 A. L. R. 485; Manly v. Abernethy, 
167 N. C. 220, 83 S. E. 348; Buckey v. White, 
137 Md. 124, 111 A, 777, 778; Murphy v. Phil- 
adelphia Rapid Transit Co.; 285 Pa..399, 132 
A. 194, 195; Bettilyon.v. C. E. Smith & Son, 96 
Conn. 16, 112 A. 649, 650; Mapp.v. Holland, 
188 Va. 519, 122 S. ©. 430, 431, 37 A. L. R. 
478; Muther v. Capps, 38 Cal. App. 721, 177 
P. 882, 884; Sullivan v. Chauvenet, 282 Mo. 
649, 222 S. W. 759, 762; McCaa y. Thomas, 
207 Ala. 211, 92 So. 414, 416; Mitchell v. Ray- 
mond, 181 Wis. 591, 195 N. W. 855, 857, 35 
A, L. R. 1115; Rohde v. Knock, 101 Conn. 
439, 126 ‘A. 335, 336; Lawrence v. Goodwitt, 
44 Cal. App. 440, 186 P. 781, 783. ; 


INTERSTATE. ‘Between two: or more o states: 
between places or persons in different states; 
concerning or affecting. two.:or more states 
politically or territorially. 


INTERSTATE COMMERCE, Traffic, infer- 
course, commercial trading, or the transpor- 
tation of persons or property between or 
among the several states: of the Union, ar 
from or between points in one state and 
points in another state;. commerce between 
two states, or between places lying in dif- 
ferent ‘states. Gibbons v. Ogden, 9: Wheat. 
194, 6 L. Ed. 23; Wabash, etc. R, Co, v. I- 


INTERSTATE COMMERCE ACT 


linois, 118 U. S. 557, 7 S. Ct. 4, 30 L. Ed. 244; 
Louisville & N. R. Co. v. Railroad Com’rs 
(C. C.) 19 F. 701; Levin v. Fisher, 217 Mich. 
681, 187 N. W. 328, 329; Lloyd v. North Car- 
olina Ry. Co., 162 N. C. 485, 78 S. E. 489, 493; 
State of Missouri v. Kansas Natural Gas Co., 
263 U. S. 298, 44 S. Ct. 544, 545, 68 L. Ed. 
1027; Public Utilities Commission for State 
of Kansas v. Landon, 249 U. S. 236, 39 S. Ct. 
268, 269, 63 L. Ed. 577; Board of Trade of 
City of Chicago v. Olsen, 262 U. S. 1, 43 S. 
Ct. 470, 471, 67 L. Ed. 889; Cheney Bros. 
Co. v. Commonwealth of Massachusetts, 246 
U. S. 147, 38 8. Ct. 295, 297, 62 L. Ed. 632; 
Northwestern Mut. Life Ins. Co. v. State of 
Wisconsin, 247 U. S. 132, 38 S. Ct. 444, 446, 
62 L. Ed. 1025; Binderup v. Pathé Exch., 
263 U. 8. 291, 44 S. Ct. 96, 99, 68 L. Ed. 308; 
United Shoe Machinery Corporation v. U. S., 
258 U. S. 451, 42 S. Ct. 363, 368, 66 L. Ed. 
TOS; Shafer v. Farmers’ Grain Co. of Emb- 
den, 268 U. S. 189, 45 S. Ct. 481, 485, 69 L. 
Bd. 909; Victor Talking Mach. Co. v. Lucker, 
128 Minn. 171, 150 N. W. 790, 791; State v. 
Knights of Ku Klux Klan, 117 Kan. 564, 232 
P. 254, 260, 37 A. L. R. 1267; Kirmeyer v. 
State of Kansas, 236 U. S. 568, 35 S. Ct. 419, 
59 L. Ed. 721; Western Union Telegraph Co. 
v. Foster, 247 U. S. 105, 38 S. Ct. 438, 439, 
62 L. Ed. 1006, 1 A. L. R. 1278. 


INTERSTATE COMMERCE ACT. The act 
of congress of February 4, 1887 (49 USCA § 
1 et seq.), designed to regulate commerce be- 
tween the states, and particularly the trans- 
portation of persons and property, by car- 
riers, between interstate points, prescribing 
that charges for such transportation shall 
be reasonable and just, prohibiting unjust 
discrimination, rebates, draw-backs, prefer- 
ences, pooling of freights, ete., requiring 
schedules of rates to be published, establish- 
ing a commission to carry out the measures 
enacted, and prescribing the powers and du- 
ties of such commission and the procedure 
before it. 


INTERSTATE COMMERCE COMMISSION. 
A commission created by the interstate com- 
merce act (qg. v.) to carry out the measures 
therein enacted, composed of five persons, 
appointed by the President, empowered to 
inquire into the business of the carriers af- 
fected, to enforce the law, to receive, investi- 
gate, and determine complaints made to them 
of any violation of the act, make annual re- 
ports, hold stated sessions, ete. 


INTERSTATE EXTRADITION. The recla- 
mation and surrender, according to due legal 
proceedings, of a person who, having commit- 
ted a cerime in one of the states of the Union, 
‘has fled into another state to evade justice 
“er escape prosecution. 


ANTFERSTATE LAW. That branch of private 
‘International law which affords. rules and 
principles for the determination of controver- 
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sies between citizens of different states in re- 
spect to mutual rights or obligations, in so 
far as the same are affected by the diversity 
of their citizenship or by diversity in the laws 
or institutions of the several states. 


INTERVENER. An intervener is a person 
who voluntarily interposes in an action or 
other proceeding with the leave of the court. 


INTERVENING AGENCY. To render an 
original wrong a remote cause, an “interven- 
ing agency,’ must be independent of such 
wrong, adequate to produce the injury, so 
interrupting the natural sequence of events 
as to produce a result different from what 
would have been produced, and one that could 
not have been reasonably expected from the 
original wrong. Lemos v. Madden, 28 Wyo. 
1, 200 P. 791, 795. 


INTERVENING CAUSE. The “intervening 
cause,’ which will relieve of liability for an 
injury, is an independent cause which inter- 
venes between the original wrongful act or 
omission and the injury, turns aside the nat- 
ural sequence of events, and produces a re- 
sult which would not otherwise have followed 
and which could not have been reasonably an- 
ticipated. Hartman v. Atchison, T. & S. F. 
Ry. Co., 94 Kan. 184, 146 P. 335, 336, L. R. 
A. 1915D, 568. An “intervening cause” is an 
act of an independent agency which destroys 
the causal connection between the negligent 
act of the defendant and the wrongful in- 
jury; the independent act being the imme- 
diate cause, in which case damages are not 
recoverable because the original wrongful act 
is not the proximate cause. Davenport v. Mc- 
Clellan, 88 N. J. Law, 658, 96 A. 921. An “in- 
tervening efficient cause” is a new and inde- 
pendent force which breaks the causal con- 
nection between the original wrong and in- 
jury, and itself becomes direct and immedi- 
ate cause of injury. Phillabaum v. Lake Erie 
& W. R. Co., 315 DL 131, 145 N. E. 806, 808. 


INTERVENING DAMAGES. See Damages. 
INTERVENTION. l 


In International Law 


Intervention is such an interference be- 
tween two or more states as may (according 
to the event) result in a resort to force; while 
mediation always is, and is intended to be 
and to continue, peaceful only. Intervention 
between a sovereign and his own subjects is 
not justified by anything in international 
law; but a remonstrance may be addressed 
to the sovereign in a proper case. Brown. 


in English Eccleslastical Law 


The proceeding of a third person, who, not 
being originally a party to the suit or pro- 
ceeding, but claiming an interest in the sub- 
ject-matter in dispute, in order the better to 
protect such interest, interposes his claim. 2 
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Chit. Pr. 492; 3 Chit. Commer. Law, 633; 2 
Hagg. Const. 187; 3 Phillim. Ecc. Law, 586. 


In the Civil Law 


The act by which a third party demands 
to be received as a party in a suit pending 
between other persons. 

The intervention is made either for the pur- 
pose of being joined to the plaintiff, and to 


claim the same thing he does, or some other - 


thing connected with it; or to join the de- 
fendant, and with him to oppose the claim of 
the plaintiff, which it is his interest to defeat. 
Poth. Proc, Civile, pt. 1, €. 2, $ 7, no. 3. 


In Practice 


A proceeding in a suit or action by which 
a third person is permitted by the court to 
make himself a party, either joining the 
plaintiff in claiming what is sought by the 
complaint, or uniting with the defendant in 
resisting the claims of the plaintiff, or de- 
manding something adversely to both of them. 
Logan v. Greenlaw (C, C.) 12 Fed. 16; Fischer 
v. Hanna, 8 Colo. App. 471, 47 Pac. 303; Gale 
v. Frazier, 4 Dak. 196, 30 N. W. 138; Reay v. 
Butler (Cal.) 7 Pac. 671; La Mesa, Lemon 
Grove & Spring Valley Irr. Dist. v. Halley, 
195 Cal. 739, 235 P. 999; Van Der Veer v. 
Union Trust Co., 73 Ind. App. 336, 126 N. E. 
38, 39; Oatman v. Boone (Tex. Civ. App.) 
244 S. W. 398, 400; Zeitinger v. Hargadine- 
McKittrick Dry Goods Co., 298 Mo. 461, 250 
S. W. 918, 916; Gorham v. Hall, 172 Ark. 
744, 290 S. W. 357, 358; Adler v. Seaman (C. 
C. A.) 266 F. 828, 832. 


INTESTABILIS. Lat. A witness incompe- 
tent to testify. Calvin. 


INTESTABLE. One who has not testamen- 
tary capacity; e. g., an infant, lunatle, or per- 
son civilly dead. 


INTESTACY. The state or condition of dy- 
ing without having made a valid will, or 
without having disposed by will of a part 
‘of his property. In re Shestack’s Estate, 267 
Pa. 115, 110 A. 166; Brown v. Mugway, 15 N. 
J. Law, 331. 


INTESTATE. Without making a wil. A 
person is said to die intestate when he dies 
without making a will, or dies without leav- 
ing anything to testify what his wishes were 
with respect to the disposal of his property 
after his death. The word is also often used 
to signify the person himself. Thus, in speak- 
ing of the property of a person who died in- 
testate, it is common to say “the intestate’s 
property ;” i. e., the property of the person 
dying in an intestate condition. Brown. See 
In re Cameron’s Estate, 47 App. Div. 120, 62 
N. Y. Supp. 187; Messmann v. Egenberger, 
46 App. Div. 46, 61 N. Y. Supp. 556; Code 
Civ. Proc. N. Y. 1899, § 2514, subd, 1 (Sur- 
rogate’s Court Act, § 314, subd. 1). 

Besides the strict meaning of the word as 


INTIMIDATION 


above given, there is also a sense in which 
intestacy may be partial; that is, where a 
man leaves a will which does not dispose of 
his whole estate, he is said to “die intestate” 
as to the property so omitted. 


INTESTATE LAWS. Statutes which pro- 
vide and prescribe the devolution of estates 
of persons who die without disposing of their 
estates by law, will or testament. Fullbright 
v. Boardman, 159 Ga. 162, 125 S. E. 44, 46, 
87 A. L. R. 582; In re Rogers’ Estate (Mo. 
Sup.) 250 8. W. 576, 578; Ford v. United 
States (C. ©. A.) 205 F. 180, 134. 


INTESTATE SUCCESSION. A succession is 
called “intestate” when the deceased has left. 
no will, or when his will has been revoked or 
annulled as irregular, Therefore the heirs 
to whom a succession has fallen by the effects 
of law only are called “heirs ab intestato.” 
Civ. Code La. art. 1096. 


INTESTATO. Tat. In the civil law. 
testate; without a will. Calvin. 


In- 


INTESTATUS. Lat. 
English law. 
without a will. 


In the civil and old 
An intestate; one who dies 
Dig. 50, 17, 7. 


Intestatus decedit, qui aut omnino testamentum 
non fecit; aut non jure fecit; aut id quod 
fecerat ruptum irritumve factum est; aut nemo 
ox eo heres exstitit. A person dies intestate 
who either has made no testament at all or 
has made one not legally valid; or if the tes- 
tament he has made be revoked, or made use- 
less; or if no one becomes heir under it, Inst, 
3, 1, pr. ‘ 


INTIMACY. As generally applied to persons, 
it is understood to mean a proper, friendly 
relation of the parties, but jt is frequently 
used to convey the idea of an improper rela- 
tion; an intimacy at least disreputable and 
degrading, Collins v. Pub. Co., 152 Pa. 18%, 
25 Atl. 546, 34 Am. St. Rep. 636. See Mc- 
Carty v. Coffin, 157 Mass, 478, 32 N. EL 649. 


INTIMATION. 


in the Civil Law 


A notification to a party that some step in 
a legal proceeding is asked or will be taken. 
Particularly, a notice given by the party tak- 
ing an appeal, to the other party, that the 
court above will hear the appeal. i 


In Scotch Law 


A formal written notice, drawn by a notary, 
to be served on a party against whom à 
stranger has acquired a right or claim; e€. g., 
the assignee of a debt must serve such a no- 
tice on the debtor, otherwise a payment to the 
original creditor will be good. ` 


In English Law 


INTIMIDATION. Unlawful coercion; đu- 
ress; putting in fear. Michaels v. Hillman, 


INTIMIDATION 


112 Misc. 395, 183 N. Y. S. 195, 200; Kayser 
v. Fitzgerald, 109 Misc. 27, 178 N. Y. S. 130, 
134; Tanner v. State, 24 Ga. App. 132, 100 
S. E. 44; Webb v. Cooks’, Waiters’ & Wait- 
resses’ Union, No. 748 (Tex. Civ. App.) 205 
S. W. 465, 467; McMichael v. Atlanta En- 
velope Co., 151 Ga. 776, 108 S, E. 226, 229, 26 
A. L. R. 149; Burns v. Lackey, 171 Ky. 21, 
186 S. W. 909, 913; Southwick v. State, 126 
Ark. 188, 189 S. W. 848, 844. 

Every person commits a misdemeanor, pun- 
ishable with a fine or imprisonment, who 
wrongfully uses violence to or intimidates 
any other person, or his wife or children, 
with a view to compel him to abstain from 
doing, or to do, any act which he has a le- 
gal right to do, or abstain from doing. (St. 
38 & 39 Vict. ¢.*86, § 7.) This enactment is 
chiefly directed against outrages by trades- 
unions. Sweet. There are similar statutes 
in many of the United States. See Payne v. 
Railroad Co., 13 Lea (Tenn.)} 514, 49 Am. Rep. 
666; Embry v. Com., 79 Ky. 441. 


INTIMIDATION OF VOTERS. This, by stat- 
ute in several of the states, is made a erim- 
inal offense. Under an early Pennsylvania 
act, it was held that, to constitute the offense 
of intimidation of voters, there must be a pre- 
conceived intention for the purpose of in- 
timidating the officers or interrupting the elec- 
tion. Respublica v. Gibbs, 3 Yeates (Pa.) 429, 


INTITLE. 6 Mod. 
304. 


INTOL and UTTOL. In old records. Toll 
or custom paid for things imported and ex- 
ported, or bought in and sold out. Cowell. 


An old form of “entitle.” 


INTOLERABLE CRUELTY. In the law of 
divorce, this term denotes extreme cruelty, 
cruel and inhuman treatment, barbarous, sav- 
age, and inhuman conduct, and is equivalent 
‘to any of those phrases. Shaw v. Shaw, 17 
_Conn. 193; Morehouse v. Morehouse, 70 Conn. 
420, 39 Atl. 516; Blain v. Blain, 45 Vt. 544. 


INTOXICATING LIQUOR. Any liquor used 

as a beverage, and which, when so used in 

sufficient quantities, ordinarily or commonly 

produces entire or partial intoxication; any 
_ liquor intended for use as a beverage or ca- 

pable of heing so used, which contains alco- 
_, hol, either obtained by fermentation or by the 
additional process of distillation, in such pro- 
portion that it will produce intoxication when 
imbibed in such quantities as may practical- 
ly be drunk. Intoxicating Liquor Cases, 25 
` Kan. 767, 37 Am. Rep. 284; Com’rs v. Taylor, 
31 N.Y. 173 ; ` People v. Hawley, 3 Mich. 339; 
“State v. Oliver, 26 W. Va. 431, 53 Am. “Rep. 
"19; *Sébastian v. State, 44 Tex. Cr. R. 508, 72 
S. W. 850; Worley v. ‘Spurgeon; 38 Towa, 465. 
See, also, Alcoholic Liquors. 


INTOXICATION. The state of being poison- 
ed; the condition produced by. the adminis- 
tration or Introduction into the human system 


‘monly “extralateral,” rights. 


_tramural” and “extramural” ; 
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of a poison. But in its popular use this term 
is restricted to alcoholic intoxication, that is, 
drunkenness or inebriety, or the mental and 
physical condition induced by drinking exces- 
sive quantities of alcoholic liquors, and this 
is its meaning as used in statutes, indictments, 
etc. See Sapp v. State, 116 Ga. 182, 42 S. E. 
410; State v. Pierce, 65 Iowa, 85, 21 N. W. 
195; Wadsworth v. Dunnam, 98 Ala. 610, 13 
South. 599; Ring v. Ring, 112 Ga. 854, 88 
S. E. 330; State v. Kelley, 47 Vt. 296; Com. 
v. Whitney, 11 Cush. (Mass.) 477. 


INTRA. Lat. In; near; within. “Infra” 
or “inter” has taken the place of “intra” in 
many of the more modern Latin phrases. 


INTRA ANNI SPATIUM. Within the space 


ofa year, Cod. 5, 9,2. Intra annale tempus. 
Id. 6, 30, 19. 

INTRA FIDEM. Within belief ; credible. 
Calvin. 


INTRA LUCTUS TEMPUS. Within the time 
of mourning. Cod. 9, 1, auth. 


INTRA MCENIA. Within the walls (of a 
house.) A term applied to domestic or menial 
servants. 1 Bl. Comm. 425. 


INTRA PARIETES. Between walls; among 
friends; out of court; without litigation. 
Calvin. 


INTRA PRZESIDIA. 
See Infra Priesidia. 


INTRA QUATUOR MARIA, Within the four 
seas. Shep. Touch. 378. 


INTRA VIRES. An act is said to be intra 
vires (“within the power”) of a person or cor- 
poration when it is within the scope of his 
or its powers or authority. It is the opposite 
of ultra vires, (q. v.) Pittsburgh, ete, R. Co. 
v. Dodd, 115 Ky. 176, 72 S. W. 827. 


INTRALIMINAL. In mining law, the term 
“intraliminal rights” denotes the right te 
mine, take, and possess all such bodies or de- 
posits of ore as lie within the four planes 
formed by the vertical extension downward 
of the boundary lines of the claim; ag dis- 
tinguished from “extraliminal,’’ or more com- 
See Jefferson 
Min. Co. v. Anchoria-Leland Mill. & Min. Co., 
32 Colo. 176, 75 Pac. 1073, 64 L. R. A. 925. 


INTRAMURAL. Within the walls. The 
powers of a municipal corporation are “in- 
: the one being 
the powers exercised within the corporate. lim- 


Within the defenses. 


.its, and the other being those exercised with- 


out, State v. Port of Astoria, 154 P. 899, 404, 
79 Or. 1, 


INTRARE MARISCUM. L. Lat. To drain a 
marsh or low ground, and convert it into herb- 
age or pasture. - f 


INTRASTATE COMMERCE. Sce Commerce. 
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INTRINSECUM SERVITIUM. Lat. Com- 
mon and ordinary duties with the lord’s court. 


INTRODUCTION. The part of a writing 
which sets forth preliminary matter, or facts 
tending to explain the subject. 


INTROMISSION. 


In Scotch Law 


The assumption of authority over an- 
other’s property, either legally or illegal- 
ly. The irregular intermeddling with the 
effects of a deceased person, which sub- 
jects the party to the whole debts of the de- 
ceased, is called “vitious intromission.” 
Kames, Eg. b. 3, c. 8, § 2. 


Necessary intromission 


That kind of intromission or interference 
where a husband or wife continues in posses- 
sion of the other’s goods after their decease, 
for preservation. Wharton, 

In English Law 

Dealings in stock, goods, or cash of a prin- 
cipal coming into the hands of his agent, to 
be accounted for by the agent to his princi- 


pal. Stewart v. McKean, 29 Eng. Law & Eq. 
391. 
INTRONISATION. In French ecclesiastical 


law. Enthronement. The installation of a 
bishop in his episcopal see. 


INTRUDER. One who enters upon land 
without either right of possession or color of 
title. Miller v. McCullough, 104 Pa. 630; 
Russel v. Chambers, 43 Ga. 479. In a more 
restricted sense, a stranger who, on the death 
of the ancestor, enters on the land, unlaw- 
fully, before the heir can enter. Williams v. 
Alt, 123 N. E. 499, 500, 226 N. Y. 283, aff 174 
N. Y. S. 460, 462, 186 App. Div. 235. 


' INTRUSION. A species of injury by ouster 
or amotion of possession from the freehold, 
being an entry of a stranger, after a particu- 
lar estate of freehold ‘is determined, before 
him in remainder. or reversion. Hulick v. 
Scovil, 9: Ill. 170; Boylan v. Deinzer, 45 N. 
J. Eq. 485, 18 Atl. 121. 

The name of a writ brought by the owner 
of a fee-simple, etc., against an intruder. 
New Nat. Brey. 453. Abolished by 3 & 4 Wm. 
IV. @ 57. 


INTRUST. To confer a trust upon; to deliv- 
er to another something in trust or to com- 
mit something to another with a certain con- 
fidence regarding his care, use or disposal of 
it. State v. Ugland, 187 N. W. 237, 239, 48 
N. D. 841. 


INTUITUS. Lat. A view; regard; con- 
templation. Diverso intuitu, (q. v.,) with a 
different view. 


INUNDATION. The overflow of waters by 
coming out of thelr bed. ` 


° INVASION 


Inundations may arise from three causes: from 
public necessity, as in defence of a place it may be 
necessary to dam the current of a stream, which 
will cause an inundation to the upper lands; they 
may be occasioned by an invincible force, as by the 
accidental fall of a rock in the stream, or by a mat- 
ural flood or freshet; or they may result from the 
erection of works on the stream. In the first case, 
the injury caused by the inundation is to be com- 
pengated as other injuries done in war; im the sec- 
ond, as there was no fault of any one, the loss is 
to be borne by the unfortunate owner of the estate; 
in the last, when the riparian proprietor is Injured 
by such works as alter the level of the water where 
it enters or where it leaves the property on which 
they are erected, the person injured may recover 
damages for the injury thus caused to his prop- 
erty by the inundation; 9 Co. 59; 1 B. & Ald. 258; 
Sumner v. Tileston, 7 Pick (Mags.) 198; Bailey v. 
City of New York, 3 Hill (N. Y.) 531, 38 Am. Dec. 
669; ‘Tillotson v. Smith, 32 N. H. 90, 64 Am Dee, 
355; Merritt v. Parker, 1 N. J. Law, 460; Williams 
v. Gale, 3 Har. & J. (Md.) 231; Ohio & M. R. Co. v. 
Nuetzel, 43 Ill. App. 108. See Dam; Backwater; 
Irrigation; Waters; Water Course. 


INURE. To take effect; to result. Cedar 

Rapids Water Co. v. Cedar Rapids, 118 Iowa, 

234, 91 N. W. 1081; Hinson v. Booth, 39 Fla. ` 
333, 22 South. 687; Holmes v. Tallada, 125 

Pa. 133, 17 Atl. 238, 3 L. R. A. 219, 11 Am. 

St. Rep. 880; Salyer v. Jackson, 232 P. 412, 

414, 105 OKI. 212; Malachowski v. Varro, 244 

P. 936, 938, 76 Cal. App. 207. 


INUREMENT. Use; user; service to the 
use or benefit of a person. Dickerson v. Col- 
grove, 100 U. S. 583, 25 L. Ed. 618. 


{nutilis labor et sine fructu non est effectus 
legis. Useless and fruitless labor is not the 
effect of law. Co. Litt. 1276. The law for- 
bids such recoveries whose ends are vain, 
chargeable, and unprofitable. Id.; Wing. 
Max. p. 110, max. 38. f 


INVADIARE. To pledge or mortgage lands. 
INYADIATIO. A pledge or mortgage. 


INVADIATUS. One who is under pledge: 
one who has had sureties or pledges given 
for him, Spelman. 


INVALID. Vain; inadequate to its purpose; 
not of binding force or legal efficacy; lack- 
ing in authority or obligation. Hood v. Per- 
ry, 75 Ga. 312; State v. Casteel, 110 Ind. 
174, 11 N. E. 219; Mutual Ben. L. Ins, Co. 
v. Winne, 20 Mont. 20, 49 Pac. 446; Avery & 
Co. v. Sorrell, 121 §. E. 828, 829, 157 Ga. 476; 
Dreidlein v. Manger, 220 P. 1107, 1108, 69 
Mont. 155; Columbian Nat. Fire Ins. Co. v. 
Dixie Co-op. Mail Order House (Tex.Civ.App.) 
261 S. W. 174, 179. 


INVASION. An encroachment upon the 
rights of another; the incursion of an army 
for conquest or plunder. Webster. See Æt- 
na Ins, Co, v. Boon, 95 U. S. 129, 24 L Ed. 
395. ° 


INVASIONES 


INVASIONES. The inquisition of serjeanties 
and knights’ fees. Cowell. 


INVECTA ET ILLATA. Lat. In the civil 
law. Things carried in and brought in. Arti- 
cles brought into a hired tenement by the hir- 
er or tenant, and which became or were 
pledged to the lessor as security for the rent. 
Dig. 2, 14, 4, pr. The phrase is adopted in 
Scotch law. See Bell. 


inveniens libellum famosum et non corrumpens 
punitur. He who finds a libel and does not 
destroy it is punished. Moore, 818. 


INVENT. To find out something new; to 
devise, contrive, and produce something not 
previously known or existing, by the exercise 
of independent investigation and experiment; 
particularly applied to machines, mechanical 
appliances, compositions, and patentable in- 
ventions of every sort. To create. E. W. 
Bliss Co. v. United States, 39 S. Ct. 42, 43, 
248 U. S. 37, 63 L. Ed. 112. 


INVENTIO. 


In The Civil Law 


Finding; one of the modes of acquiring ti- 
tle to property by occupancy. Heinecc. lib. 
2, tit. 1, § 350. 


In Old English Law 


A thing found; as goods or treasure- 


trove. Cowell. The plural, “inventiones,” is 
also used. 
INVENTION. In patent law. The act or op- 


eration of finding out something new; the 
process: of contriving and producing some- 
thing not previously known or existing, by 
the exercise of independent investigation and 
experiment. Also the article or contrivance 
or composition so invented. See Leidersdorf 
y. Flint, 15 Fed. Cas. 260; Smith v. Nichols, 
21 Wall. 118, 22 L. Ed. 566; Hollister v. 
Manufacturing Co., 113 U. 8. 72, 5 Sup. Ct. 
T17, 28 L. Ed. 901; Murphy Mfg. Co. v. Ex- 
celsior. Car Roof Co. (C, C.) 70 Fed. 495. 


A new and useful means of obtaining an end. 
Harmon Paper Co. v. Prager (C. ©. A.) 287 F. 841, 
843, 

A concept or thing evolved from the mind. “In- 
vention” is not a revelation of something which ex- 
isted and was unknown, but the creation of some- 
thing which did not exist before, and possessing 


elements of novelty and utility in kind and measure. 


different from, and greater than, what the art might 
expect from skilled workers. Pyrene Mfg. Co, v. 
Boyce (C. C. A.) 292 F. 480, 481 

“An inventioh, in the sense of the patent law, 
means the finding out—the contriying, the creating 
of something which did not exist, and was not 
known before, and which can be made useful and 
advantageous in the pursuits of life, or which can 
add to the enjoyment of mankind.” Conover. v. 
Roach, 4 Fish, 12, Fed. Cas. No. 3,125. 

“Not every improvement is invention; but to en- 
title a thing tó protection it must be the product 
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of some exercise of the inventive faculties, and it 
must involve something more than what is obvious 
to persons skilled in the art to which it relates.” 
Rosenwasser v. Berry (C. C.) 22 F. 841. 

“Invention” involves the exercise of the creative 
mind. Aeolian Co. v. Wanamaker (D. C.) 221 F. 
668, 668. 

Inventive skill has been defined as that intuitive 
faculty of the mind put forth in the search for new 
results, or new methods, creating what had not 
before existed, or bringing to light what lay hidden 
from vision; {it differs from a suggestion of that 
common experience which arose spontaneously and 
by a necessity of human reasoning in the minds of 
those who had become acquainted with the circum- 
stances with which they had to deal. Hollister v. 
Mfg. Co., 118 U. S., 72, 5 Sup. Ct, 717, 28 L. Ed. 901. 

Invention, in the nature of improvements, is the 
double mental act of discerning, in existing ma- 
chines, processes or articles, some deficiency, and 
pointing out the means of overcoming it. Generai 
Electric Co. v. Electric Co., 174 F. 246, 98 C. C. A 
154. 

An “invention” differs from a “discovery.” The 
former term is properly applicable to the contriv- 
ance and production of something that did not be- 
fore exist; while discovery denotes the bringing in- 
to knowledge and use of something which, although 
it existed, was before unknown. Thus, we speak 
of the “discovery” of the properties of light, elec- 
tricity, cte., while the telescope and the electric mo- 
tor are the results of the. process of “invention.” 


INVENTOR. One who finds out or contrives 
some new thing; one who devises some new 
art, manufacture, mechanical appliance, or 
process; one who invents a patentable con- 
trivance. See Sparkman v. Higgins, 22 Fed. 
Cas. 879; Henderson v. Tompkins (C. C.) 60 
Fed. 764. 


INVENTORY. A detailed list of articles of 
property; a list or schedule of property, con- 
taining a designation or description of each 
specific article; an itemized list of the vari- 
ous articles constituting a collection, estate, 
stock in trade, ete., with their estimated or 
actual values. In law, the term is particu- 
larly applied to such a list made by an execu- 
tor, administrator, or assignee in bankruptcy. 
See Silver Bow Min.‘Co. v. Lowry, 5 Mont. 
618, 6 Pac. 62; Lloyd v. Wyckoff, 11 N. J. 
Law, 224; Roberts, etc., Co. v. Sun Mut. L. 
Ins. Co., 19 Tex. Civ. App. 338, 48 S. W. 559: 
Southern F. Ins. Co. v. Knight, 111 Ga. 622, 
36 S. E. 821, 52 L. R. A. 70,78 Am. St. Rep. 
216, 


INVENTUS. Lat. Found. 
ventus,. treasure-trove. 
[he] is not found. 


Thesaurus in- 
Non est inventus, 


INVERITARE. To make proof of a thing. 
Jacob. 


INVEST. To loan money upon securities of 
a more or less permanent nature, or to place 
it in-business ventures or real estate, or oth- 
erwise lay it out, so that it may produce a 
reyenue or income. Drake v. Crane, 127 Mo. 
85, 29 8. W: 990, 27, L. R. A. 653; Stramann 
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v. Scheeren, 7 Colo. App. 1, 42 Pac. 191; ‘Una 
v. Dodd, 39 N. J. Eq. 186. 


To clothe one with the possession of a fief 
or benefice. See Investiture. 


INVESTIGATION. To follow up step by step 
by patient inquiry or observation; to trace 
or track mentally; to search into; to exam- 
ine and inquire into with care and accuracy ; 
to find out by careful inquisition; examina- 
tion; the taking of evidence; a legal inquiry. 
Lukert v. Eldridge, 49 Mont. 46, 189 P. 999, 
1001; People ex rel. Fennell v.. Wilmot, 127 
Misc. 791, 217 N. Y. S. 477, 479; In re Me- 
Laughlin, 124 Misc. 766, 210 N. Y. S. 68, 
71; Application of Gilchrist, 130 Mise, 456, 
224 N. YX. S. 210, 219. 


INVESTITIVE FACT. The fact by means 
of which a right comes into existence; €. g., 
a grant of a monopoly, the death of one’s 
ancestor. Holl. Jur, 182. 


INVESTITURE. A ceremony which accom- 
panied the grant of lands in the feudal ages, 
and consisted in the open and notorious de- 
livery of possession in the presence of the 
other yassals, which perpetuated among them 
the era of their new acquisition at the time 
when the art of writing was very little known ; 
and thus the evidence of the property was 
reposed in the memory of the neighborhood, 
who, in case of disputed title, were afterwards 
called upon to decide upon it. Brown, 


In Ecclesiastical Law 


Investiture is one of the formalities by 
which the election of a bishop is confirmed by 
the archbishop. See Phillim. Ecc. Law, 42, 
et seq. 


iNVIOLABILITY. The attribute of being se- 
cured against violation. The persons of am- 
bassadors are inviolable. 


INVITATION. In the law of negligence, and 
with reference to trespasses on realty, in- 
vitation is the act of one who solicits or in- 
cites others to enter.upon, remain in, or make 
use of, his property or structures thereon, 
or who so arranges the property or the means 
of access to it or of transit over it as to 
induce the reasonable belief that he expects 
and intends that others shall come upon it 
or pass over it. See Sweeney v. Old Colony 
& N. R. Co., 10 Allen (Mass.) 373, 87 Am, Dec. 
644; Wilson v. New York, N. H. & H. R. Co, 
18 R. I. 491, 29 A. 258; Wright v. Boston & 
A. R. Co., 142 Mass. 300, 7 N. E. 866. 


Thus the proprietor of a store, theatre or amuse- 
ment park “invites? the public to come upon his 
premises for such purposes as are connected with 
its intended use. Again, the fact that safety gates 
at a railroad crossing, which should be closed in 
case of danger, are left standing open, is an “in- 
yitation” to the traveler on the highway to cross. 
Roberts v. Delaware & H. Canal Co., 177 Pa, 183, 35 
Atl. 723. So, bringing a passenger train on a rail- 


INVITEE 
road to a full stop at a regular station is an “in- 
vitation to alight.” . 

License distinguished 

A license is a passive permission on the part of 
the owner of premises, with reference to other per- 
sons entering upon or using them, while an invita- 
tion implies a request, sollicitation or desire, that 
they should do so. An invitation may be inferred 
where there is a common interest or mutual advan- 
tage; while a license will be inferred where the 
object is the mere pleasure or benefit of the person 
using it.. Bennett v. Louisville & N. R. Co., 102 U. 
S. 580, 26 L. Ed. 235; Weldon v. Philadelphia, W. 
& B. R. Co., 2 Pennewill (Del.) 1, 43 Atl. 159. An 
owner owes to a licensee no duty as to the condi- 
tion of the premises (unless imposed by statute) 
save that he should not knowingly let him run up- 
on a hidden peril or willfully cause him harm; 
while to one invited he is under the obligation to 
maintain the premises in a resaonably safe and se- 
cure condition. Beehler v, Daniels, 18 R. I. 563, 29 
Atl. 6, 27 L. R. A. 5L, 49 Am. St. Rep. 790. 


Express and implied 


An invitation may be express, when the owner or 
occupier of the land by words invites another to 
come upon it or make use of it or of something 
thereon; or it may be implied when such owner or 
occupier by acts or conduct leads another to be- 
lieve that the land or something thereon was in- 
tended to be used as he uses them, and that such 
use is not only acquiesced in by the owner or oc- 
cupier, but is in accordance with the intention or 
design for which the way or place or thing was 
adapted and prepared and allowed to be used. Tur- 
ess v. New York, S. & W. R. Co., 61 N. J. Law, 314, 
40 Atl. 614; Furey v. New York Cent: R.. Co., 67 N. 
J. Law, 270, 51 Atl. 505; Lepnick v. Gaddis, 72 Miss. 
200, 16 So. 218, 26 L. R. A. 686, 48 Am. St. Rep. 547; 
Plummer v. Dill, 156 Mass. 426, 31 N. E. 128, 32 Am. 
St. Rep. 463; Sesler v. Rolfe Coal & Coke Co., 51 W. 
Va. 318, 41 S. E. 216; Allen v. Yazoo & M. V. R. Co., 
111 Miss. 267, T1 So. 386, 388; Robinson v. Leighton, 
122 Me. 399, 119 A. 809, 810, 30 A. L. R. 1386; Milaus- 
kis v. Terminal R. Ass’n of St. Louis, 286 Il]. 547, 122 
N. E. 78, 81; Johnson v. Atlas Supply Co. (Tex. Civ. 
App.) 183 -S. W. 31, 33; Frear v. Manchester Trac- 
tion, Light & Power Co., 83 N. H. 64, 139 A. 86, 89, 
61 A. L. R. 1280; Petree v. Davison-Paxon-Stokes 
Co., 30 Ga.App, 490, 118 S. E. 697, 698; Railroad Co. 
v. O'Malley, 107 Ill. App. 600; Smith v. Sunday 
Creek Co., 74 W. Va. 606, 82 S. ©. 608, 609; City of 
Shawnee v. Drake, 6% Okl. 209, 171 P. 727, 729, L. R. 
A. 1918D, 810; Nolan v. Metropolitan §t. Ry. Co., 
250 Mo. 602, 157 S. W. 637, 641; St. Louis & S. F, R. 
Co. v. Stacy, T7 OKl. 165, 171 P. 870, 874; . Wilmes v. 
Chicago Great Western Ry. Co., 175 Iowa, 101, 156 
N. W. 877, 880, L. R. A. 1917F, 1024; Gasch v. Rounds, 
93 Wash. 317, 160 P. 962, 964; Coburn v. Village of 
Swanton, 95 Vt. 320, 115 A. 153, 156; Bush v. Weed 
Lumber Co., 63 Cal. App. 426, 218 P. 618, 620; Polluck 
v. Minneapolis & St. L. R. Co., 44 S. D. 249, 183 N. W. 
859, 862. 


INVITED ERROR. See Error. 


INVITEE. One who is at a place upon the 
invitation of another. Crossgrove v. Atlantic 
Coast Line R. Co., 30 Ga. App. 462, 118 S. E. 
694, 695; Carr v. Wallace Laundry Co., 31 
Idaho, 266, 170 P. 107; Kinsman y. Barton & 
Co., 141 Wash. 311, 251 P. 563, 564; Missouri, 
K. & T. Ry. Co. of Texas v. Bailey (Tex. Civ. 
App.) 186 S. W. 230, 231; Jonosky v. Northern 


INVITO 


Pac. Ry. Co., 57 Mont. 68, 187 P. 1014, 1015; 
Lange v. St. Johns Lumber Co., 115 Or. 337, 
237 P. 696, 698; L. E. Meyers’ Co. v. Legue’s 
Adm’r, 212 Ky. 802, 280 S. W. 107, 109; Mc- 
Cullen v. Fishell Bros. Amusement Co, 198 
Mo. App. 130, 199 S. W. 439, 441; Flecken- 
stein v, Great Atlantic & Pacific Tea Co., 91 
N. J. Law, 145, 102 A. 700, L. R. A. 1918C, 
179; Crossgrove v. Atlantic Coast Line R. Co., 
30. Ga. App. 462, 118 S. E. 694; Campbell v. 
Sutliff, 193 Wis. 370, 214 N. W. 374, 375, 53 
A. L. R. 771; Moohr v. Victoria Inv. Co., 144 
Wash. 387, 258 P. 43, 46. — 


INVITO. Lat. Being unwilling. Against or 
without the assent or consent. 


Ab invito 


By or from an unwilling party, A transfer at 
invito is a compulsory transfer. 


Invito debitore 
Against the will of the debtor. 


Invito domino 
The owner being unwilling; against the will of 
the owner; without the owner’s consent. In order 
to constitute larceny, the property must be taken 
invito domino. 


Invito beneficium non datur. A benefit is not 
conferred on one who is unwilling to receive 
it; that is to say, no one can be compelled to 
accept a benefit. Dig. 50, 17,69; Broom, Max. 
699, note. 


INVOICE. In commercial law. An account 
of goods or merchandise sent by merchants to 
their correspondents at home or abroad, in 
which the marks of each package, with oth- 
er particulars, are set forth. Marsh. Ins. 408; 
Dane, Abr. Index. See Merchants’ Exch. Co. 
v. Weisman, 182 Mich. 353, 93 N. W. 870; 

` Southern Exp. Co. v. Hess, 53 Ala. 22; Cramer 
v. Oppenstein, 16 Colo. 495, 27 P. 713; Stone 
v. First Nat. Bank, 100 Or, 528, 198 P. 244. 
“Trnvoices” are written itemized accounts 
sent to a purchaser by the seller of merchan- 
dise. Cobb & Seal Shoe Store v. Ætna Ins. 
Co., 78 S. C. 388, 58 S. E. 1099; Garner Mfg. 

_ Co. v. Cornelius Lumber Co., 165 Ark. 119, 
262 S. W. 1011, 1014; Wilmot v. Minneapolis 
Automobile Trade Ass’n, 169 Minn. 140, 210 
N. W. 861, 862; Larkin Co. v. New York, 
©. & St. L. R. Co., 98 Misc. 446, 162 N. Y. S. 
870, 871. : . 

A list or account of goods or merchandise 
sent or shipped by a merchant to his corre- 
spondent, factor, or consignee, containing the 
particular marks of each description of goods, 
the value, charges, and other particulars. 
Jac. Sea Laws, 302. i 

A writing made on behalf of an importer, 
specifying the merchandise imported, and its 
true cost or valne. And. Rey. Law, § 294. 


INVOICE BOOK. A book in which invoices 
are copied. j oo 
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INVOICE PRICE of goods means the prime 


cost. Le Roy v. United Ins, Co., 7 Johns. 
(N. X.) 348. 
INVOLUNTARY. Without will or power of 


choice; opposed to volition or desire. Curry 
v. Federal Life Ins. Co., 221 Mo. App. 626, 287 
S. W. 1053, 1056. An involuntary act is that 
which is performed with constraint (q. v.) or 
with repugnance, or without the will to do 
it. An action is involuntary, then, which is 
performed under.duress. Wolff Inst. Nat. 
§ 5. 


INVOLUNTARY DEPOSIT. In the law of 
bailments, one made by the accidental leaving 
or placing of personal property in the pos- 
session of another, without negligence on the 
part of the owner, or, in cases of fire, ship- 
wreck, inundation, riot, insurrection, or the 
like extraordinary emergencies, by the owner 
of personal property committing it out of 
necessity to the care of any person. Civ. 
Code 8. D. 1908, § 1354 (Rev. Codes 1919, $ 
971). 


INVOLUNTARY DISCONTINUANCE. In 
practice. A discontinuance is involuntary 
where, in consequence of technical omission, 
mispleading, or the like, the suit is regarded 
as out of court, as where the parties under- 
take to refer a suit that is not referable, or 
omit to enter proper continuances. Hunt v. 
Griffin, 49 Miss. 748. 


INVOLUNTARY MANSLAUGHTER. The 
unintentional killing of a person by one en- 
gaged in an unlawful, but not felonious act. 
4 Steph. Comm. 52. 


INVOLUNTARY PAYMENT. One obtained 
by fraud, oppression, or extortion, or to avoid 
the use of force to coerce it, or to obtain the 
release of the person or property from deten- 
tion. Parcher v. Marathon County, 52 Wis. 
388, 9 N. W. 23, 38 Am. Rep. 745; Wolfe v. 
Marshal, 52 Mo. 168; Corkle v. Maxwell, 6 
Fed. Cas. 555. 


INVOLUNTARY SERVITUDE. The condi- 
tion of one who is compelled by force, coercion, 
or imprisonment, and against his will, to 
labor for another, whether he is paid or not. 
See State v. West, 42 Minn. 147, 43 N. W. 845; 
Ex parte Wilson, 5 S. Ct. 935, 114 U. S. 417, 
29 L. Ed. 89; Thompson v. Benton, 117 Mo. 
83, 22.8. W. 863, 20 L, R. A. 462, 88 Am. St. 
Rep. 689; In re Slaughterhouse Cases, 16 
Wall. 69, 21 L. Ed. 394; Robertson v. Bald- 
win, 17 S. Ct. 326, 165 U. S. 275, 41 L. Ed. 
715. . 

As to involuntary “Bankruptcy,” “Indebt- 
edness,” “Nonsuit,” and “Trust,” see those 
titles. 


IOTA. The minutest quantity possible. Iota 
is the smallest Greek letter, The word “jot” 
is derived therefrom. 
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ipsæ leges cupiunt ut jure regantur. Co. Litt. 
174. The laws themselves require that they 
should be governed by right. 


IPSE. Lat. He himself; the same; the 


very person. 


IPSE DIXIT. He himself said it; a bare as- 
sertion resting on the authority of an in- 
dividual. 


IPSISSIMIS VERBIS. In the identical 
words; opposed to “substantially.” Town- 
send v. Jemison, 7 How. 719, 12 L. Ed. 880; 
Summons v. State, 5 Ohio St. 346. 


IPSO FACTO. By the fact itself; by the 
mere fact. By the mere effect of an act ora 
fact. Barber Asphalt Paving Co. v. Hayward, 
248 Mo. 280, 154 S. W. 140, 141. i 


In English ecclesiastical law 


A censure of excommunication in the ecclesias- 
tical court, immediately incurred for divers offens- 
es, after lawful trial. 


IPSO JURE. By the law itself; by the mere 
operation of law. Calvin. 


IPSWICH, DOMESDAY OF. The earliest ex- 
tant record of any borough court with elective 
officers sitting regularly and administering a 
customary law of the sea. Black Book of 
Admiralty, Vol. II. It was abolished by 5 & 
6 Will. IV. c. 76. Its twelve “capital port- 
men” were elected from the most fit, wealthy 
and discreet of the judges. 


ira furor brevis est. Anger is a short insanity. 
Beardsley v. Maynard, 4 Wend. (N. Y.) 336, 
355. > 


IRA MOTUS. Lat. Moved or excited by 
anger or passion. A term sometimes formerly 
used in the plea of son assault demesne. 1 
Tidd, Pr. 645. 


IRADE. A decree of the Sultan. 


IRE AD LARGUM. Lat. To go at large; to 
escape; to be set at liberty. 


IRENARCHA. In Roman law. An officer 
whose duties are described in Dig. 5, 4, 18, 7. 
See Id. 48, 3,.6; Cod. 10, 75, Literally, a 
peace-officer or magistrate. 


IRRATIONAL. Unreasonable, foolish, ab- 
surd; a person may be irrational in such 
sense, and still not be insane in the legal 
sense. Lee v. State, 30 Okl. Cr. 14, 234 P. 
654, 655. 


IRRECUSABLE. A term used to indicate a 
certain class of contractual obligations recog- 
nized by the law which are imposed upon a 
person without his consent and without re- 
gard to any act of his own. They are dis- 
tinguished from recusable obligations which 
are the result of a voluntary act on the part 
of a person on whom they are imposed by law. 


BL. Law Dice, (3p Ep.)—64 


IREREGULARITY 


A clear example of an irrecusable obligation 
is the obligation imposed on every man not to 
strike another without some lawful excuse. 
A recusable obligation is based upon some act 
of a person bound, which is a condition 
precedent to the genesis of the obligation. 
These terms were first suggested by Prof. 
Wigmore in 8 Harv. Law Rev. 200. See Harr. 
Contr. 6. 


IRREGULAR. Not according to rule; im- 
proper or insufficient, by reason of departure 
from the prescribed course. f 

As to irregular “Deposit,” “Indorsement,” 
“Process,” and “Succession,” gee those titles. 


IRREGULARITY. The doing or not doing 
that, in the conduct of a suit at law, which, 
econformably with the practice of the court, 
ought or ought not to be done. Doe ex dem. 
Cooper v. Harter, 2 Ind. 252. Violation or 
nonobservance of established rules and. prac- 
tices. The want of adherence to some pre- 
scribed rule or mode of proceeding; consist- 
ing either in omitting to do something that is 
necessary for the due and orderly conducting 
of a suit, or doing it in an unseasonable time 
or improper manner, Coulter v. Board of 
Com’rs of Bernalillo County, 22 N. M. 24, 
158 P. 1086; Ex parte Davis, 118 Or. 698, 247 
P. 809, 811; Ex parte Lyde, 17 Okl. Cr. 618, 
191 P. 606, 607; Mitter v. Black Diamond 
Coal Co., 28 Wyo. 439, 206 P. 152, 156; 1 Tidd, 
Pr. 612. And see McCain v. Des Moines, 
174 U. S. 168, 19 8. Ct. 644, 43 L. Ed. 936; 
Emeric v. Alvarado, 64 Cal. 529, 2 P. 418; 
Hall v. Munger, 6 Lans, (N. Y.) 113; Corn 
Exch. Bank v. Blye, 119 N. Y. 414, 23 N. B. 
805; Salter v. Hilgen, 40 Wis. 365; Turrill 
v. Walker, 4 Mich. 183. “Irregularity” is 
the technical term for every defect in prac- 
tical proceedings, or the mode of conducting 
an action or defense, as distinguishable from 
defects in pleadings. 3 Chit. Gen. Pr. 509. 


The term is not synonymous with illegality. City 
of Tampa v. Palmer, 89 Fla. 514, 105 So. 115, 117. “Ir- 
regularity” is a want of adherence to some pre- 
scribed rule or mode of proceeding, while ‘‘illegal- 
ity” denotes a radical defect. United States v. Sal- 
omon (D. C.) 231 F, 461, 463; U. S. v. Richmond. (C. 
C. A.) 17 F.(2d) 28, 32. “Illegality” in the assess- 
ment of a tax is a substantial defeet contrary to 
law and leaving the proceeding with nothing to 
stand on, while an “irregularity” is a formal de- 
fect contrary only to the practice authorized by 
law, and relating rather to the manner of doing the 
act than to the act itself. Bunten v. Rock Springs 
Grazing Ass'n, 29 Wyo. 461, 215 P. 244, 254. 

Under statutes authorizing the modification or set- 
ting aside of judgments, “irregularity” is some de- 
parture from the prescribed procedure in the trial, 
or in the determination of the action, not evidenced 
by a ruling or an order. Duncan v. Wilkins, 108 
Okl. 221, 229 P. 801, 802; American Nat. Bank of 
Tucumcari v. Tarpley, 31 N. M. 667, 250 P. 18, 20. 
But under a statute providing for relief against an 
irregularity in obtaining a judgment, the term has 
no fixed legal meaning, and in every instance the 
question is one of fact, dependent upon the ciroum- 


IRREGULARITY 


stances of each case. 
117, 260 P. 32, 34. 

The “irregularity” which, under a South Carolina 
statute, will not vitiate the formatidn of a corpo- 
ration, refers to a deviation from minor statutory 
Provisions. Meyer v. Brunson, 104 S. C. %4, 88 S. E. 
359, 360. ` 


Nation v. Savely, 127 Okl 


Irregularity in the proceedings of the court, 
as used in a California statute pertaining to 
new trials, relates to matters occurring dur- 
ing the trial, and not after it. Diamond v. 
Superior Court of California in and for City 
and County of San Francisco, 189 Cal. 732, 
210 P. 36, 37. ` 


In Canon Law 


Any impediment which prevents a man 
from taking holy orders. 


In General 


—Legal irregularity. An irregularity occur- 
ring in the course of some legal proceeding. 
A defect or informality which, in the techni- 
eal view of the law, is to be accounted an 
irregularity. 


IRRELEVANCY. The absence of the quali- 
ty of relevancy, as in evidence or pleadings. 
The quality or state of being inapplicable or 
impertinent to a fact or argument. 


Irrelevancy, ir an answer, consists in statements 
which are not material to the decision of the case; 
auch as do not form or tender any material issue. 
People v. McCumber, 18 N. Y. 321, 72 Am. Dec, 515; 
Walker v. Hewitt, 11 How. Prac. (N. Y.) 398; Car- 
penter v. Bell, 1 Rob. (N. Y.) 715; Smith v. Smith, 
50 S. C. 54, 27 S. E. 545. See, also, Irrelevant. 


IRRELEVANT. Not relevant; not relating 
or applicable to the matter in issue; not sup- 
porting the issue. Crump v. Lanham, 67 OKL 
33, 168 P. 43, 44. Evidence is irrelevant 
where it has no tendency to prove or dis- 
prove any issue involved. Malone v. State, 
16 Ala. App. 185, 76 So. 469, 470. 


IRRELEVANT ALLEGATION. One which 
has no substantial relation to the controversy 
between the parties to the suit, and which 
cannot affect the decision of the court, 
Wayte v. Bowker Chemical Co., 196 App. 
Div. 665, 187 N. Y. S. 276, 277; the test of any 
allegation being whether it tends to consti- 
tute a cause of action or a defense, Isaacs 
v. Solomon, 159 App. Div. 675, 144 N. Y. 8S. 
876, 877. An allegation is irrelevant, where 
the issue made by its denial has no effect 
upon the cause of action or no connection 
with the allegation, Germofert Mfg. Co. v. 
Castles, 97 S. C. 389, 81 S. E. 665, 666. In 
this connection, “redundant” is almost a syn- 
onym for “irrelevant.” Plank v. Hopkins, 35 
S. D. 248, 151 N.. W. 1017, 1019, 


IRRELEVANT ANSWER. See Answer. . 


IRREMOVABILITY. The status of a payper 
in England, who cannot be legally removed 
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from the parish or union in which he is re- 
ceiving relief, notwithstanding that he has 
not acquired a settlement there. 3 Steph. 
Comm, 60: Thus a pauper who has resided 
in a parish during the whole of the preced- 
ing year is irremovable, in view of Stat. 28 
and 29 Vict. c. 79, § 8. 


IRREPARABLE DAMAGES. See Damages. 
IRREPARABLE INJURY. See Injury. 


IRREPLEVIABLE. That cannot be replevied 
or delivered on sureties, Spelled, also, “ir- 
replevisable.” Co, Litt. 145; 13 Edw. I. ce. 2. 


IRRESISTIBLE FORCE. A term applied to 
such an interposition of human agency as is, 
from’ its nature and power, absolutely un- 
controllable; as the inroads of a hostile 
army. Story, Bailm. § 25. 


IRRESISTIBLE IMPULSE. Used chiefly in 
criminal law, this term means an impulse 
to commit an unlawful or criminal act which 
cannot be resisted or overcome by the patient 
because insanity or mental disease has de- 
stroyed the freedom of his will and his power 
of self-control and of choice as to his actions. 
See McCarty v. Com., 114 Ky. 620, 71 S. W. 
658; State v. Knight, 95 Me. 467, 50 A. 276, 
55 L. R. A. 873; Leache v. State, 22 Tex. App. 
279, 3 S. W. 539, 58 Am. Rep. 638; State v. 
Peel, 23 Mont. 358, 59 P. 169, 75 Am. St. Rep. 
529. And see Insanity. 


IRREVOCABLE. Which cannot be revoked 
or recalled, 


IRREVOCABLE LETTER. A confirmed ir- 
revocable letter of credit, irrevocable letter, 
or a confirmed credit is a contract to pay on 
compliance with its terms, and needs no for- 
mal acknowledgment or acceptance other than 
is therein stated. Lamborn v. National Park 
Bank of New York, 240 N. Y. 520, 148 N. Ð. 
664, 665. 


IRRIGATION. The operation of watering 
lands for agricultural purposes by artificial 
means, In its primary sense, a sprinkling or 
watering; specifically, the application of wa- 
ter to lands for the raising of agricultural 
crops and other products of the soil. Platte 
Water Co. v. Irrigation Co., 12 Colo. 529, 21 
P. 711; City and County of Denver v. Brown, 
56. Colo, 216, 138 P. 44, 49. 


IRRIGATION COMPANY. A private corpo- 
ration, authorized and regulated by statute 
in several states, having for its object to ac- 
quire exclusive rights to the water. of certain 
streams or other sources. of supply, and to 


. convey it by means of ditches or canals 


through a region where it can be beneficially 
used. for. agricultural purposes, and either di- 
viding the water among stockholders, or mak- 
ing contracts with consumers, or furnishing 
a supply to all who apply at fixed rates, 
BL.Law Dict, (3p ED.) 
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IRRIGATION DISTRICT. A public and qua- 
si-municipal corporation authorized by law in 
several states, comprising a defined region or 
area of land which is susceptible of one mode 
of irrigation from a common source and by 
the same system of works. These districts 
are created by proceedings in the nature of 
an election under the supervision of a court, 
and are authorized to purchase or condemn 
the lands and waters necessary for the system 
of irrigation proposed and to construct nec- 
eessary canals and other works, and the wa- 
ter is apportioned ratably among the land- 
owners of the district. See Colburn v. Wil- 
son, 23 Idaho 337, 130 P. 381; Indian Cove 
Irr. Dist. v. Prideaux, 25 Idaho, 112, 136 P. 
618, 621, Ann, Cas, 19164, 1218; Nampa & 
Meridian Irr. Dist. v. Briggs, 27 Idaho, &4, 
147 P. 75, 82. 


IRFRITANCY. In Scotch law. The happen- 
ing of a condition or event by which a char- 
ter, contract, or other deed, to which a clause 
irritant is annexed, becomes void, 


IRRITANT. In Scotch law. Avoiding or 
making void; as an irritant clause. See Ir- 
ritancy. 


IRRITANT CLAUSE. In Scotch law. A pro- 
vision by which certain prohibited acts speci- 
fied in a deed are, if committed, declared to 
be null and void. A resolutive clause dis- 
solves and puts an end to the right of a pro- 
prietor on his committing the acts so declar- 
ed void. 


IRROGARE. Lat. In the civil law. To im- 
pose or set upon, as a fine. Calvin. To in- 
flict, as a punishment. To make or ordain, 
as a law. 


IRROTULATIO. L. Lat. An enrolling; a 
record. i 


iS. This word, although normally referring 
to the present, Cunningham y. Moser, 91 Okl. 
44, 215 P. 758, 759; Jenkins v. First Nat. 
Bank, 73 Mont. 110, 236 P. 1085, 1087; often 
has a future meaning, but is not synonymous 
with “shall have been.” State v. Jorgenson, 
25 N. D. 539, 142 N. W. 450, 462, 49 L. R. A. 
(N. S.) 67. 


IS QUI COGNOSCIT. Lat. The cognizor in 
a fine. Is cui cognoscitur, the cognizee, , 


ISH. 
mination of a tack or lease. 


In Scotch law, The period of the ter- 
1 Bligh, 522. 


ISLAND. A piece of land surrounded by wa- 
ter. Webber v. Pere Marquette Boom Co., 
62. Mich. 626, 30 N. W. 469; Goff v. Cougle, 
118 Mich. 307, 76 N. W. 489, 42 L. R. A. 161, 


An island that arises in the bed of a stream usu- 
ally first presents itself as a sand bar; Cox v. Ar- 
nold, 129 Mo. 337, 31 S. W. 592, 60 Am. St. Rep. 450; 
Glassell v. Hansen, 185 Cal. 547, 67 P. 964; Holman 
v. Hodges, 112 Iowa, 714, 84 N. W. 950, 58 L. R. A 
673, & Am, St. Rep. 367; a bar, before it will sup- 


ISSUABLE TERMS 


port vegetation of any kind, may become valuable 
for fishing, hunting, as a shooting park, for the 
harvest of ice, for pumping sand, etc. If further 
deposits of alluvion upon it would make it more 
valuable, the law of accretion should still apply; 
Fowler v. Wood, 73 Kan. 511, 8 P. 763, 6 L R. A. 
(N. 8.) 162, 117 Am. St. Rep, 534, 

Land in a navigable stream which is surrounded 
by water only in times of high water is not an is- 
land within the rule that the state takes title to 
newly formed islands in navigable streams. Payne 
v. Hall, 192 Iowa, 780, 185 N. W. 912, 915. 


ISOLATED TRANSACTION. This term, in 
connection with the rule that single or iso 
lated transactions do not violate a statute 
prohibiting foreign corporations from doing 
business within a state without first filing 
a copy of their charter, may be inapplicable to 
a single transaction consummated in fur- 
therance of a corporation’s business, where 
it is shown that the corporation in question is 
a foreign corporation, with its principal of- 
fice in a town in a sister state near the state 
line, and that it has solicited business general- 
ly in tributary territory within the adjoining 
state. Dahl Implement & Lumber Co. v. 
Campbell, 45 N. D. 239, 178 N. W. 197, 198. 


ISSINT. A law French term, meaning “thus,” 
“so,” giving its name to part of a plea in debt. 
A term formerly used to introduce a state- 
ment, that special matter already pleaded 
amounts to a denial. 


An example of this form of plea, which is some- 
times called the special general issue, occurs in 
Bauer v. Roth, 4 Rawle (Pa.) 83. 


ISSUABLE. In practice, Leading or tend- 
ing to, or producing, an issue; relating to 
an issue or issues. See Colquitt v. Mercer, 44 
Ga. 483. 


ISSUABLE DEFENSE. A technical expres- 
sion meaning a plea to the merits, properly 
setting forth a legal defense, as distinguished 
from a plea in abatement, or any plea going 
only to delay the case. Adamson y. Reagin, 
143 Ga. 306, 84 S. B. 965. 


ISSUABLE PLEA. A plea to the merits; a 
traversable plea. A plea such that the ad- 
verse party can join issue upon it and go to 
trial. It is true a plea in abatement is a plea, 
and, if it be properly pleaded, issues may be 
found on it. In the ordinary meaning of the 
word “plea,” and of the word “issuable,” such 
pleas may be called “issuable pleas,” but, when 
these two words are used together, “issuable 
plea,” or “issuable defense,” they have a 
technical meaning, to-wit, pleas to the merits, 
Colquitt v. Mercer, 44 Ga. 434, 


ISSUABLE TERMS. In the former practice 
of the English courts, Hilary term and Trinity 
term were called “issuable terms,” because the 
issues to be tried at the assizes were made up 
at those terms. 3 Bl. Comm. 358. But the 
distinction is superseded by the provisions 
of the judicature acts of 1873 and 1875, 


ISSUE 


ISSUE, v. To send forth; to emit; to pro- 
mulgate; as, an officer issues orders, proc- 
ess issues from a court. To put into circu- 
lation; as, the treasury issues notes. To send 
out, to send out officially; to deliver, for use, 
or authoritatively; to go forth as authori- 
tative or binding. Stokes v. Paschall (Tex. 
Civ. App.) 243 8. W. 611, 614. 


A writ is “issued” when it is delivered to an offi- 
cer, with the intent to have it served; Wilkins v. 
Worthen, 62 Ark. 401, 36 S. W. 21; Michigan Ins. 
Bk. v. Eldred, 130 U. S. 693, 9 Sup. Ct. 690, 32 L. Ed. 
1080; Webster v. Sharpe, 116 N. C. 466, 21 S. E. 912; 
Ferguson v. Estes & Alexander (Tex. Civ. App.) 214 
S. W. 465, 466. 

When used with reference to a writ of error, 
State v. Brown, 103 N. J. Law, 519, 138 A. 370; a 
writ of scire facias, In re Johns’ Estate, 253 Pa, 532, 
98 A. 719, 720; a writ of attachment, McMaster v. 
Ruby, 80 Or, 476, 157 P. 782, 784; corporate stock, 
Cattlemen’s Trust Co. of Fort Worth v. Turner 
(Tex, Civ. App.) 182 S. W. 438, 441; a bond, Klutts v. 
Jones, 20 N. M. 230, 148 P. 494, 499; Travis v. First 
Nat. Bank, 210 Ala. 620, 98 So. 890, 891; Steinbruck 
v. Milford Tp., 100 Kan, 93, 163 P. 647; State v. 
School Board of Tecumseh Rural High School Dist. 
No. 4, 110 Kan, 779, 204 P. 742, TH; a deed, Wyman 
v. Hageman, 318 Ill, 64, 148 N. E. 852, 855; a note, 
Foster v. Security Bank & Trust Co. (Tex. Com. 
App.) 288 S. W. 488, 440; an insurance policy, Cole- 
man v. New England Mut. Life Ins. Co., 236 Mass. 
562, 129 N. EL 288, 289; National Liberty Ins. Co, 
v. Norman (C. C. A.) 11 F.(2d) 59, 61; and the like, 
the term is ordinarily construed as importing de- 
livery to the proper person, or to the proper officer 
for service, etc. But it does not invariably have 
such a meaning. Estabrook & Co. v. Consolidated 
Gas, Electric Light & Power Co. of Baltimore, 122 
Md. 643, 90 A. 523, 524. 

In financial parlance the term “issue” seems to 
have two phases of meaning. “Date of issue” 
when applied to notes, bonds, etc., of a series, usu- 
ally means the arbitrary date fixed ag the beginning 
of the term for which they run, without reference 
to the precise time when convenience or the state 
of the market may permit of their sale or delivery. 
When the bonds are delivered to the purchaser, 
they will be “issued” to him, which is the other 
meaning of the term. Turner v. Roseberry Irr. 
Dist., 38 Idaho, 746, 198 P. 465, 467. See, also, Ander- 
son v. Mutual Life Ins. Co. of New York, 164 Cal. 
712, 130 P. 726, 727, Ann. Cas. 1914B, 903. 


ISSUE, n. The act of issuing, sending forth, 
emitting or promulgating; the giving a thing 
its first inception; as the issue of an order or 
a writ. 

In Pleading 


A single, certain, and material point, de- 
duced by the pleadings of the parties, which 
is affirmed on the one side and denied on 
the other. Whitney v. Borough of Jersey 
Shore, 266 Pa. 537, 109 A. 767, 769; Village of 
Oak Park v. Eldred, 265 Ill. 605, 107 N. E. 
145, 146. A single certain and material point 
arising out of the allegations of the parties, 
and it should generally be made up of an 
affirmative and a negative. Cowen Co. v. 
Houck Mfg. Co. (C. C. A.) 249 F. 285, 287; 
Simmons v. Hagner, 140 Md. 248, 117 A, 759, 
760. A fact put in controversy by the plead- 
ings. Shea v. Hillsborough Mills, 78 N. H. 
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57, 96 A. 293, 294. The disputed point or 
question to which the parties in an action 
have narrowed their several allegations, and 
upon which they are desirous of obtaining 
the decision of the proper tribunal. When the 
plaintiff and defendant have arrived at some 
specific point or matter affirmed on the one 
side, and denied on the other, they are said 
to be at issue. See Knaggs v. Cleveland-Cliffs 
Iron Co. (C. C. A.) 287 F. 314, 316; First 
Nat. Bank v. District Court of Hardin Coun- 
ty, 193 Iowa, 561, 187 N. W. 457, 458. (But 
as used in a rule of court, a case is not “at 
issue” where nothing but a demurrer has 
been filed, presenting no issue except a ques- 
tion of law as to the sufficiency of the com- 
plaint. Arnett v. Hardwick, 27 Ariz. 179, 
231 P. 922, 923.) The question so set apart is 
called the “issue,” and is designated, accord- 
ing to its nature, as an “issue in fact” or an 
“issue in law.” Brown; Martin v. City of 
Columbus, 101 Ohio St. 1, 127 N. E. 411, 413. 


Issues arise upon the pleadings, when a fact or 
conclusion of law is maintained by the one party 
and controverted by the other. They are of two 
Kinds: (1) Of law; and (2) of fact. Rev. Code 
Iowa 1880, § 2737 (Code 1931, § 11426); Code Civ. 
Proc, Cal. § 688; Comp. St. Wyo. 1910, § 4451 (Rev. 
St. 1931, § 89-1202); Berglar v. University City (Mo. 
App.) 190 S. W. 620, 622; General Electric Co. v. 
Sapulpa & I. Ry. Co., 49 Okl. 376, 152 P. 189, 193. 


The entry of the pleadings. 
630. 

Issues are classified and distinguished as 
follows: 

General and special, The former is á plea 
which traverses and denies, briefly and in 
general and summary terms, the whole decla- 
ration, indictment, or complaint, without ten- 
dering new or special matter. See Steph. Pl. 
155; Tilden v. E. A. Stevenson & Co. (Del. 
Super.) 182 A. 739, 740; McAllister v. State, 
94 Md. 290, 50 A. 1046; Standard Loan & 
Acc. Ins. Co. v. Thornton, 97 Tenn. 1, 40 S. W. 
136. Examples of the general issue are “not 
guilty,” “non assumpsit,” “nil debet,” “non 
est factum.” The latter is formed when the 
defendant chooses one single material point, 
which he traverses, and rests his whole case 
upon its determination. 

Material and immaterial. They are so de- 
scribed according as they do or do not bring 
up some material point or question which, 
when determined by the verdict, will dis- 
pose of the whole merits of the case, and leave 
no uncertainty as to the judgment. Pearson 
v. Pearson, 104 Misc. 675, 173 N. Y. S. 563, 
565. 

Formal and informal, The former species 
of issue is one framed in strict accordance 
with the technical rules of pleading. The 
latter arises when the material allegations 
of the declaration are traversed, but in an 
inartificial or untechnical mode. In the lat- 
ter case, the defect is cured “by verdict, by 
the statute 32 Hen. VIII. ¢. 30. 

‘A collateral issue is an issue taken upon 


1 Chitty, Pl. 
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matter aside from the intrinsic merits of the 
action, as upon a plea in abatement; or 
. aside from the direct and regular order of 
the pleadings, as on a demurrer. 2 Archb. 
Pr. K. B. 1, 6, bk. 2, pts. 1, 2; Strickland 
v. Maddox, 4 Ga. 394. The term “collateral” 
is also applied in England to an issue raised 
upon a plea of diversity of person, pleaded 
by a criminal who has been tried and con- 
victed, in bar of execution, viz. that he is 
not the same person who was attainted, and 
the like. 4 Bl. Comm. 396. Matters collater- 
al to the main issue are those which do not 
constitute an essential element of the of- 
fense embraced within the charge. State v. 
English, 808 Mo. 695, 274 S. W, 470, 474. 

Real or feigned. A real or actual issue is 
one formed in a regular manner in a regular 
suit for the purpose of determining an actual 
controversy. A feigned issue is one made up 
by direction of the court, upon a supposed 
case, for the purpose of obtaining the verdict 
of a jury upon some question of fact collat- 
erally involved in the cause. Such issues 
are generally ordered by a court of equity, 
to ascertain the truth.of a disputed fact. 
They are also used in courts of law, by the 
eonsent of the parties, to determine some 
disputed rights without the formality of plead- 
ing; and by this practice much time and ex- 
pense are saved in the decision of a cause. 
8 Bla. Comm. 452. The name is a misnomer, 
inasmuch as the issue itself is upon a real, 
material point in question between the par- 
ties, and the circumstances only are fictitious. 

Common issue is the name given to the is- 
sue raised by the plea of non est factum to an 
action for breach of covenant. 


This is so called because it denies the deed only, 
and not the breach, and does not put the whole 
declaration in issue, and because there is no gen- 
eral issue to this form of action. 1 Chitty, Pl. 482; 
Gould, Pl. c. 6, pt. 1, § 7. 


In Real Law 


Descendants. All persons who have de- 
scended from a common ancestor. Edmund- 
son v. Leigh, 189 N. C. 196, 126 S. E. 497, 499. 
Offspring; progeny; descent; lineage; line- 
al deseendants. Gardner v. Anderson, 114 
Kan. 778, 227 P. 743, 747; In re Schuster’s 
Will, 181 N. Y. S. 500, 503, 111 Misc. 534; 
Wilkins v. Rowan, 107 Neb. 180, 185 N. W. 
437, 439; Manning v. Manning, 229 Mass. 
527, 118 N. E. 676, 678; Beaty v. Calliss, 204 
Ill, 424, 128 N. E. 547, 549; Security Trust 
& Safe Deposit Co. v. Lockwood, 13 Del. Ch. 
274, 118 A. 225, 226; Connertin y. Concan- 
non, 122 Or. 387, 259 P. 290, 291; Allen v. 
Reed, 17 F.(2d) 666, 667, 57 App. D. C. 78; 
Rhode Island Hospital Trust Co. v. Bridg- 
ham, 42 R. I. 161, 106 A. 149, 153, 5 A. L. R. 
185; Hoadley v. Beardsley, 89 Conn. 270, 
93..A. 535, 588; Turner v. Monteiro, 127 Va. 
537,:103 S. E. 572, 575, 13 A. L. R. 383; In 
re Book’s Will, 89 N. J. Eq. 509, 105 A. 878, 


ISSUE IN FACT 


879; 3 Ves. 257; 17 Ves. 481; 
1 Rop. Leg. 90. 


‘In this sense, the word Includes not only a child 
or children, but all other descendants in whatever 


19 Ves. 547; 


. degree; and it is so construed generally in deeds. 


But, when used in wills, it is, of course, subject to 
the rule of construction that the Intention of the 
testator, as ascertained from the will, is to have 
effect, rather than the technical meaning of the 
language used by him; and hence issue may, in 
such a connection, be restricted to children, or to 
descendants living at the death of the testator, 
where such an intention clearly appears. Abbott; 
Sibley v. Perry, 7 Ves, Jun. 523, 529; Ralph v. Car- 
rick, 11 Ch. D. 873, 883; Barmore v. Darragh (Tex. 
Civ. App.) 231 S. W. 472, 479; Daskam v. Lockwood, 
103 Conn. 54, 130 A. 92, 94; Tantum v. Campbell, 83 
N. J. Bg. 361, 91 A. 120, 122; Davenport v. Hickson 
(C. C. A.) 261 F. 983, 985; Deacon v. St. Louis Un- 
ion Trust Co., 271 Mo. 669, 197 S. W. 261, 266; 
Carlisle y. Carlisle, 243 Pa, 116, 89 A. 873, 874; Eth- 
eridge v. Eagles-House Realty Co., 179 N. C. 407, 
102 S. E. 609; Newcomb v., Newcomb, 197 Ky. 801, 
248 §. W. 198, 200; Horner v. Haase, 177 Iowa, 116, 
158 N. W. 548, 549; In re Rynear’s Emate, 224 N. 
Y. S. 606, 607, 130 Misc. 804. 

The word ‘issue’ in a will is generally a word of 
limitation; In re Packer’s Estate, 246 Pa. 116, 92 
A. 70, 74; Baxter v. Early, 131 S. C. 374, 127 9. E. 
607; Bonnycastle v. Lilly, 158 Ky. 834, 156 S. W. 874, 
L R. A. 19168, 1076; and when so used, is some- 
times said to be equivalent to “heirs of the body’’; 
Rhode Island Hospital Trust Co. v. Bridgham, 42 
R. I. 161, 106 A. 149, 152, 5 A. L. R. 185; Parrish v. 
Hodges, 178 N. C. 133, 100 5. ©. 256; Middletown 
Trust Co. v. Gaffey, 96 Conn. 61, 112 A. 689, 690. But 
it has been pointed out in other cases that this word 
is not as strong a word of limitation as the words 
“heirs of the body,” Adams v. Verner, 102 S. C. 
7, 8 S. E. 2u, 214; City Nat. Bank v. Slocum (C. 
C. A.) 272 F. 11,:18; and yields readily to a context 
indicating lts use as a word of purchase, Stout v. 
Good, 245 Pa. 383, 91 A. 613, 615; Hversmeyer v. Mc- 
Collum, 171 Ark. 117, 283 8. W. 379, 382; Ford v. 
McBrayer, 171 N. C. 420, 88 S. E. 786, 737; Yarring- 
ton v. Freeman, 201 Ky, 135, 255 S. W. 1034, 

The word is commonly held to include only legiti- 
mate issue. Page v. Roddie, 92 Oki. 236, 218 P. 1092, 
1095; King v. Thissell, 222 Mass. 140, 109 N. E. 880; 
Hardesty v. Mitchell, 302 Ill. 369, 184 N. B. 745, 746, 
24 A, L. R. 565; Love v. Love, 179 N. C. 115, 101 $S. 
E. 562, 563; contra: Eaton v. Eaton, 88 Conn, 286, 
91 A. 196, 198. ‘ 


In Business Law 


A class or series of bonds, debentures, ete., 
comprising’ all that are emitted at one and 
the same time. ` ` 


ISSUE IN FACT. In pleading. An issue 
taken upon or consisting of matter of fact, 
the fact only, and not the law, being disputed, 
and which is to be tried by a jury. 3 Bl. 
Comm. 314, 315; Co. Litt. 126a; 3 Steph. 
Comm. 572. An issue which ‘arises upon a 
denial in the answer of a material allegation 
of the complaint or in the reply of a material 
allegation in the answer. Rev. Codes, Mont. 
§ 6793 (Rev. Code 1921, § 9395). See, also, 
Code Civ. Proc. Cal. § 580; Comp. St. Wyo. 
1910, § 4452 (Rey. St. 1931, § 89-1203). The 
“issues of fact’? which, if presented by the 
pleadings and supported by evidence, must be 


ISSUE IN LAW 


submitted to the jury, where requested, are 
only the independent ultimate facts which 
go to make up plaintiff's cause of action and 
defendant’s ground of defense. Texas City 
Transp. Co. v. Winters (Tex. Com. App.) 222 
S. W. 541, 542. 


ISSUE IN LAW. In pleading. An issue up 
on matter of law, or consisting of matter of 
law, being produced by a demurrer on the 
one side, and a joinder. in demurrer on the 
other. 2 Bl. Comm. 314; 3 Steph. Comm. 
572, 580. See Code Civ. Proc. Cal. § 589. The 
term “issue” may be so used as to include 
one of law raised by demurrer to the com- 
plaint, as well as one raised by answer. 
Fruth v. Bolt, 39 8. D. 371, 164 N. W. 270, 
271. 


ISSUE ROLL. In English practice. A roll 
upon which the issue in actions at law was 
formerly required to be entered, the roll being 
entitled of the term in which the issue was 
joined. 2 Tidd. Pr. 733. It was not, how- 
ever, the practice to enter the issue at full 
length, if triable by the country, until after 
the trial, but only to make an incipitur on the 
roll. Id. 734. It was abolished by the rules 
of Hilary Term, 1834. Moz. & W. Dict. 


ISSUES. In English law. The goods and 
profits of the lands of a defendant against 
whom a writ of distringas or distress infinite 
has been issued, taken by virtue of such 
writ. 3 Bl. Comm. 280; 1 Chit. Crim. Law, 
361. 


ISSUES AND PROFITS, as applied to real 
estate, comprehend every available return 
therefrom, whether it arise above or below 
the surface. Minner v, Minner, 84 W. Va. 
679, 100 S. E. 509, 510. 


ISSUES ON SHERIFFS. Fines and amerce- 
ments inflicted on sheriffs for neglects and 
defaults, levied out of the issues and profits 
of their lands. Toml. 


ISTIMRAR. Continuance; perpetuity; es- 
pecially a farm or lease granted in perpetuity 
by government or a zemindar (q. v.). Wil- 
son’s Gloss. Ind. : 


ISTIMRARDAR. The holder of a perpetual 
lease. Moz. & W. 


ITA EST. Lat. So it is; so it stands. In 
modern civil law, this phrase ‘is a form of 
attestation added to exemplifications from a 
notary’s register when the same are made 
by the successor in office of the notary who 
made the original entries, 


ITA LEX SCRIPTA EST. Lat. So the law 
is written. Dig. 40, 9,12; Allen v. Cook, 26 
Barb. (N. Y.) 874, 380; Hemphill’s Appeal, 
18 Pa. 306. See Monson v. Chester, 22 Pick. 
(Mass.) 889. The law must be obeyed not- 
withstanding the apparent rigor of its ap- 
plication. 3 Bl. Comm. 430. ‘We must be 
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content with the law as it stands, without 
inquiring into its reasons: 1 Bl. Comm. 32. 
ITA QUOD. Lat. 


In Old Practice 


So that. Formal words in writs. Ita quod 


‘habeas corpus, so that you have the body. 


2 Mod. 180. 

The name of the stipulation in a submission 
to arbitration which begins with the words 
“so as [ita quod] the award be made of and 
upon the premises.” 


In Old Conveyancing 


So that. An expression which, when used 
in a deed, formerly made an estate upon 
condition. Litt, § 329. Sheppard enumerates 
it among the three words that are most prop- 
er to make an estate conditional. Shep. 
Touch, 121, 122. 


Ita semper fiat relatio ut valeat dispositio. 6 
Coke, 76. Let the interpretation be always 
such that the disposition may prevail. 


ITA TE DEUS ADJUVET. Lat. So help 
you God. The old form of administering an 
oath in England, generally in connection with 
other words, thus: Ita te Deus adjuvet, et 
sacrosancta Dei Evangelia, So help you God, 
and God’s holy Evangelists. Jta te Deus 
adjuvet et omnes sancti, So help you God and 
all the saints. Willes, 338. 


Ita utere tuo ut alienum non lædas. Use your 
own property and your own rights in such 
a way that you will not hurt your neighbor, 
or prevent him from enjoying his. Frequent- 
ly written, “Sic utere tuo,” etc, (q. v.) 


ITEM. Also; likewise; in like manner; 
again; a second time. This word was for- 
merly used to mark the beginning of a new 
paragraph or division after the first, whence 
is derived the common application of it to 
denote a separate or distinct particular of 
an account or bill. See Horwitz v. Norris, 
60 Pa. 282; Baldwin v. Morgan, 73 Miss. 276, 
18 So. 919; Callaghan v. Boyce, 17 Ariz. 433, 
153 P. 773, 782; Innis, Pearce & Co. v. G. 
H. Poppenberg, Inc., 210 N. Y. S. 761, 762, 
213 App. Div. 789. ` 

An article; a single detail of any kind. 
Board of Education of Prince George’s Coun- 
ty v. County Com’rs of Prince George’s Coun- 
ty, 181 Md. 658, 102 A. 1007, 1010. A separate 
entry in an account or a schedule, or a sep- 
arate particular in an enumeration of a total. 
People v. Brady, 277 Ill. 124, 115 N. E. 204, 
206. . f 

The word is sometimes used as a verb. 
“The whole [costs] in this case that was thus 
itemed to counsel.” Bunb. p. 184, case 2383. 


ITEMIZE. To set down by items. People v. 
Lowden, 285 Ill. 618, 121 N. E. 188. To state 
each item or article. separately. Hartford 
Fire Ins. Co. v. Walker (Tex. Civ. App.) 153 
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S. W. 398, 400. Used almost entirely with. 
reference te accounts. J. F. Rappell Co. Ve: 
City of Manitowoc, 182 Wis. 141, 195 N. W. 


399, 401. See, also, Banner Oi] & Gas Co. v. 
Gordon (Tex. Civ. App.) 235 S. W. 845, 948; 
Dorough v. Reliance Ins. Co. (Tex. Civ. App.) 
289 S. W. 703, 704; Board of Education of 
Prince George’s County v. County Com’rs of 
Prince George’s County, 131 Md. 658, 102 A. 
1007, 1010; Lewis v. National Fire Ins. Un- 
derwriters, 136 Miss. 576, 101 So. 296, 297. 


ITER. Lat. 


In the Civil Law 


Away; aright of way belonging as a servi- 
tude to an estate in the country, (predium 
rusticum.) The right of way was of three 
kinds: (1) iter, a right to walk, or ride on 
horseback, or in a litter; (2) actus, a right 
to drive a beast or vehicle; (8) via, a full 
right of way, comprising right to walk or 
ride, or drive beast or carriage. Heinec. § 
408. Or, as some think, they were distin- 
guished by the width of the objects which 
could be rightfully carried over the way; e 
g., via, 8 feet; actus, 4 feet, etc. Mackeld. 
Rom. Law, § 290; Bract. fol. 232; 4 Bell, 
H. L. Se. 390. 


In old English Law 


A journey, especially a circuit made by a 
justice in eyre, or itinerant justice, to try 
causes according to his own mission. Du 
Cange; Bract. lib. 3, ce. 11, 12, 13. i 


In Maritime Law 


A way or route. The route or direction of 
a voyage; the route or way that is taken to 
make the voyage assured. Distinguished 
from the voyage itself. 


IULE 


Iter est jus eundi, ambutandi hominis; non 
etiam jumentum agendi vel vehioulum. A way 


‘is the right of going or walking, and does 


not include the right of driving a: beast of 
burden or a carriage.. Co. Litt. 56a; Inst. 
2, 3, pr.; Mackeld. Rom. Law, § 318. 


ITERATIO. Lat. Repetition. In the Ro- 
man law, a bonitary owner might liberate a 
slave, and the quiritary owner's repetition 
(iteratio) of the process effected a complete 
manumission. Brown. 


ITINERA. Eyres, or circuits. 1 Reeve, Eng. 
Law, 52. 


ITINERANT. Wandering; traveling; ap 
plied to justices who make circuits. Also ap- 
plied in various statutory. and municipal laws 
(in the sense of traveling from place to place) 
to certain classes of merchants, traders, and 
salesmen. See Shiff v. State, 84 Ala. 454, 4 
So. 419; Twining v. Elgin, 38 Ill App. 357; 
Rev. Laws Mass. 1902, p. 595, c 65, § 1 (Gen. 
Laws, c. 101, § 1); West v. Mt. Sterling (Ky.) 
65 8. W. 122. 


ITINERANT VENDOR. This term is vari- 
ously defined in statutes; €. g., a person en- 
gaged in transient business either in one lo- 
eality or in traveling from place to place sell- 
ing goods, who, for the purpose of carrying on 
such business, sells goods at retail from a 
car. Rev. St. Me. c. 45, § 15 (Rev. St. 1930, c. 
46, § 25). See, also, Laws Mont. 1911, c. 110, § 


‘1; St. Cal. 19038, p. 284, § 3. 


ITS. This term does not necessarily import 
legal ownership, but may signify merely pos- 
session, or the temporary use of. See Camp- 
bell v. Canadian Northern Ry. Co., 124 Minn. 
245, 144 N. W. 772, T73. 


IULE. In old English law. Christmas. 


J. The initial letter of the words “judge” 
and “justice,” for which it frequently stands 
as an abbreviation. Thus, “J. A.” judge 
advocate; “J, J.” junior judge; “L. J.,” law 
judge; “P. J.,” president judge; “F. J.” first 
judge; “A. J.,” associate judge; “C. J.,” 
chief justice or judge; “J. P.,” justice of the 
peace; “JJ.” judges or justices; “J. ©. P.” 
justice of the common pleas; “J, K. B.,” jus- 
tice of the king’s bench; “J. Q. B.,” justice 
of the queen’s bench; “J. U. B.” justice of 
the upper bench. 

This letter is sometimes used for “I,” as 
the initial letter of “Institutiones,” in refer- 
ences to the Institutes of Justinian. 


JAC. An abbreviation for “Jacobus,” the 
Latin form of the names James; used princi- 
pally in citing statutes enacted in the reigns 
of the English kings of that name; €. ga 
“St, 1 Jac. II.’ Used also in citing the sec- 
ond part of Croke’s reports; thus, “Cro. Jac.” 
denotes “Croke’s reports of cases in the time 
of James I,” ; 


JACENS. Lat. Lying in abeyance, as in the 
phrase “hereditas jacens,” which is an in- 
heritance or estate lying vacant or in abey- 
ance prior to the ascertainment of the heir or 
his assumption of the succession. 


JACENS HAREDITAS. 
Jacens. 


JACET IN ORE. Lat. In old English law. 
It lies in the mouth. Fleta, lib. 5, c. 5, $ 
49. 


JACK. A kind of defensive coat-armor worn 
by horsemen in war; not made of solid iron, 
but of many plates fastened together. Some 
tenants were bound by their tenure to find it 
upon invasion. Cowell. 


JACOB’S LADDER. A ladder with sides of 
rope and with wooden steps, frequently used 
on shipboard. Maloney v. Cunard 8. S. Co. 
217 N. Y. 278, 111 N. E. 885, 836. 


JACOBUS. A gold coin an inch and three- 
eighths in diameter, in value about twenty- 
five shillings, so called from James I., in 
whose reign it was first coined, It was also 
called broad, laurel, and broad-piece. Its 
value is sometimes put at twenty-four shill- 
ings, but Macaulay speaks of a salary of eight 
thousand Jacobuses as equivalent to ten thou- 
sand pounds sterling. Hist. Eng. ch. xv. 


JACTITATION. Boasting of something 
which is challenged by another. Moz. & W. 
A false boasting; a false claim; assertions 
repeated to the prejudice of another’s right. 

The species of defamation or disparage- 
ment of another’s title to real estate known 
at common law as “slander of title” comes un- 
der the head of jactitation, and in some ju- 


See Hereditas 
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risdictions (as in Louisiana) a remedy for this 


injury is provided under the name of an “ac- 
tion of jactitation.” 


The action in jactitation of title is governed by 
the rules prescribed by the Code of Practice, under 
the title, ‘“‘Possessory Actions,” and differs mate- 
rially from the common-law action of slander of 
title, Bill v. Saunders, 139 La. 1037, 72 So. 727, 729. 


—Jactitation of a right to a church sitting ap- 
pears to be the boasting by a man that he has 
a right or title to a pew or sitting in a church 
to which*he hag legally no title. 


—Jaetitation of marriage. In English ecclesi- 
astical law. The boasting or giving out by a 
party that he or she is married to some other, 
whereby a common reputation of their matri- 
mony may ensue. To defeat that result, the 
person may be put to a proof of the actual 
marriage, failing which proof, he or she is 
put to silence about it. 3 Bl. Comm. 93. The 
Scotch suit of a declarator of putting to 
silence is equivalent to jactitation of mar- 
riage. 


—Jactitation of tithes is the boasting by a man 
that he is entitled to certain tithes, to which 
he has legally no title. See Rog. Eee. L 
482, 

In Medical Jurisprudence 


Involuntary convulsive muscular move- 
ment; restless agitation or tossing of the 
body to and fro. “Leman v. Insurance Co., 
46 La. Ann. 1189, 15 So. 388, 24 L. R. A. 589, 
49 Am. St. Rep. 348. 


JACTIVUS. Lost by default; 
Cowell. 


tossed away. 


JACTURA. In the civil law. A throwing of 
goods overboard in a storm; jettison, Loss 
from such a cause. Calvin. 


JACTUS. A throwing goods overboard to 
lighten or save the vessel, in which case the 
goods so sacrificed are a proper subject for 
general average. Dig. 14, 2, “de lege Rhodiu 
de Jactu.” And see Barnard v, Adams, 10 
How. 303, 18 L. Ed. 417. 


JACTUS LAPILLI. The throwing down of a 
stone. One of the modes, under the civil law, 
of interrupting prescription. Where one per- 
son was building on another’s ground, and 
in this way acquiring a right by usucapio, 
the true owner challenged the intrusion and 
interrupted the prescriptive right by throwing 
down one of the stones of the building before 
witnesses called for the purpose. Tray. Lat. 
Max. 


JAIL. A gaol; a prison; a building desig- 
nated by law, or regularly used, for the con- 
finement of persons held in lawful custody. 
State y. Bryan, 89 N. ©. 534. See Gaol. 
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A “jail” ie therefore distinguishable both in law 
and in common understanding from a temporary 
place of detention, like a police station or lockup. 
People ex rel. Murphy v. Holcomb, 111 Misc. 460, 181 
N. Y. 9. 780, 788. 

While the primary function of a “jall” is a place 
of detention for persons committed thereto, under 
sentence of a court, it is also the proper and usual 
place where persons under arrest or awaiting trial 
are kept until they appear in court and the charge 
disposed of. Grab v. Lucas, 156 Wis. 504, 146 N. W. 
504, 505. 


JAIL DELIVERY. See Gaol. 
JAIL LIBERTIES. See Gaol. 


JAILER. A keeper or warden of a prison or 
jail. Lefman v. Schuler, 317 Mo. 671, 296 8S. 
W. 808, 814. 


JAKE. <A low colloquialism applied to liquor 
reputed to be composed of a mixture of 
Jamaica ginger and some other beverage or 
beverages. Skelton v. State. 31 Okl. Cr. 343, 
239 P. 189, 190. . 


JAMB. A side post or side of a doorway, 
window, opening, or fire place; a side or 
vertical piece of any opening or aperture in 
a wall which helps to bear an overhead mem- 
ber. Superior Skylight Co. v. Zerbe Const. Co. 
(D. C.) 5 F.(2d) 982, 986. 


JAMBEAUX. In old English and feudal law. 
Leg-armor. Blount. 


JAMMA, JUMMA. In Hindu law. Total 
amount; collection; assembly. The total of 
a territorial assignment. 


JAMMABUNDY, JUMMABUNDY. In Hindu 
law. A written schedule of the whole of an 
‘assessment, 


JAMMUNDLING. See Jamunlingi. 


JAMPNUM. Furze, or grass, or ground 
where furze grows; as distinguished from 
“arable,” “pasture,” or the like. Co. Litt. 5a. 


JAMUNLINGI, JAMUNDILINGI. ‘Freemen 
who delivered themselves and property to 
the protection of a more powerful person, 
in order to avoid military service and other 
burdens, Spelman. Also a species of serfs 
among the Germans. Du Cange. The same 
as commendali. 


JANITOR. 
In old English Law 


A door-keeper. Fleta, lib. 2, ¢. 24. 


In Modern Law 


A person employed to take charge of rooms 
or buildings, to see that they are kept clean 
and in order, to lock and unlock them, and 
generally to care for them, Fagan v. New 
York, 84 N. Y. 352; Kramer v. Industrial 
Ace. Commission of State of California, 31 
Cal. App. 673, 161 P. 278. 


JEOPARDY 
JAQUES. 


ey. 


JAVELIN-MEN. Yeomen retained by the 
sheriff to escort the judge of assize. 


In old English law. Small mon- 


JAVELOUR. In Scotch law. Jailer or gaol- . 
er. 1 Pite. Crim. Tr. pt. 1, p. 33. 


JAY WALKING. Proceeding diagonally 
across a street intersection. Gett v. Pacific 
Gas & Electric Co., 192 Cal. 621, 221 P. 376, 
378. 


JEDBURGH JUSTICE. Summary justice in-, 
flicted upon a marauder or felon without a 
regular trial, equivalent to “lynch law.” So 
called from a Scotch town, near the English 
border, where raiders and cattle lifters were 
often summarily hung. Also written ‘“Jed- 
dart” or “Jedwood” justice. i 


JEMAN. In old records. Yeoman. Cowell; 
Blount. 
JENNY. With names of animals, often used 


to denote a female; also short for “jenny 
ass,” “jenny wren,” ete. Likewise short for 
“spinning jenny.” Webster, Dict.; O’Rear vy. 
Richardson, 17 Ala. App. 87, 81 So. 865, 866. 


JEOFAILE. L. Fr. I have failed; I am in 
error. An error or oversight in pleading. 

Certain statutes are called “statutes of 
amendments and jeofailes” because, where a 
pleader perceives any slip in the form of his 
proceedings, and acknowledges the error, 
(jeofaile,) he is at liberty, by those statutes, 
to amend it. The amendment, however, is 
seldom made; but the benefit is attained by 
the court’s overlooking the exception. 3 Bl. 
Comm. 407; 1 Saund. p. 228, no. 1. 


Jeofaile is when the parties to any suit in plead- 
ing have proceeded so far that they have joined 
issue which shall be tried or is tried by a jury or 
inquest, and this pleading or issue is so badly plead- 
ed or joined that it will be error if they proceed. 
Then some of the said parties may, by their coun- 
sel, show it to the court, as well after verdict given 
and before judgment as before the jury is charged. 
And the counsel shall say: “This inquest ye ought 
not to take.” And if it be after verdict, then he may 
say: “To judgment you ought not to go.” And, be 
cause such niceties occasioned many delays in suits, 
divers statutes are made to redress them. Termes 
de la Ley. 


JEOPARDY. Danger; hazard; peril. 

The danger of conviction and punishment 
which the defendant in a criminal action in- 
curs when a valid indictment has heen 
found, and a petit jury has been im- 
paneled and sworn to try the case and give a 
verdict in a court of competent jurisdiction. 
State v. Nelson, 26 Ind. 368; State v. Emery, 
59 Vt. 84, T A. 129; People v. Terrill, 132 
Cal. 497, 64 P. 894; Mitchell v. State, 42 
Ohio St. 383; Grogan v. State, 44 Ala. 9: 
Ex parte Glenn (C. C.) 111 F. 258; State v. 


JEOPARDY 


McKee, 1 Bail. (S. C.) 655, 21 Am. Dec. 499; 
State v. Yokum, 155 La. 846, 99 So. 621, 631. 


The peril in which a prisoner is put when he is 
regularly charged with a crime before a tribunal 
properly organized: and competent to try him. Com, 
v. Fitzpatrick, 121 Pa. 100, 15 A. 466, 1 L. R. A. 451, 
6 Am. St. Rep. 757; 
ui S. E. 420. >- 

The situation of a defendant when the jury ia 
impaneled and sworn and the issues presented on 
a valid indictment or information in a court of 
competent jurisdiction. State v. Thompson, 58 Utah, 
291, 199 P. 161, 163, 38 A. L. R. 697. 

The condition of a person when he is put upon 
trial, before a court of competent jurisdiction, upon 
an indictment or information which is sufficient In 
form and substance to sustain a conviction, and a 
Jury has been charged with his deliverance, Allen 
v. State, 13 Okl Cr. 533, 165 P. 745, 748, L. R. A. 
1917E, 1085; Runyon v. Morrow, 192 Ky. 785, 284 S. 
W. 304, 206,19 A. L. R. 682; State v. Runyon, 100 W. 
Va. 647, 181 S. E. 466, 467. 

The terms “jeopardy of life and liberty for the 
same offense,” “jeopardy of life or limb,” “jeopardy 
for the same offense,” “in jeopardy of punishment,” 
and other similar provislons used in the various 
Constitutions, are to be construed as meaning sub- 
stantially the same thing. Stout v. State, 36 Okl, 
744, 120 P. 553, 556, 45 L, R. A. (N. 8.) 884, Ann, Cas, 
1916B, 858. 


JERGUER. In English law. An officer of 
the custom-house who oversees the waiters. 
Techn. Dict. 


JERK. <A sudden movement or lureh;— 
“lurch” being used, however, with specific 
reference to sidewise movements. St. Louis 
Southwestern Ry. Co. of Texas y. Farris (Tex. 
Civ. App.) 166 S. W. 463. 


JESSE. A large brass candlestick, usually 
hung in the middle of a church or choir. 
Cowell. 


JET. Fr. In French law. Jettison. Ord. 
“Mar. liv. 3, tit. 8; Emerig. Traité des Assur. 
c. 12, § 40. 


JETSAM. Goods which, by the act of the 
owner, have been voluntarily cast overboard 
from a vessek, in a storm or other emergency, 
to lighten the ship. 1 C. B. 118. 


Jetsam is where goods are cast Into the sea, and 
there sink and remain under water. 1 Bl. Comm. 
292. 
` The sense of “goods thrown overboard and sunk 
at sea” is an error arising apparently in the at- 
tempt to distinguish “jetsam” from “flotsam,” the 
latter being properly wreckage of a ship or its cargo 
found floating on the sea, Webster, Dict. 


JETTISON. The act of throwing overboard 
from a vessel part of the cargo, in case of 
‘extreme danger, to lighten the ship, 

Also, the thing or things so cast out; jet- 
sam. Gray v. Waln, 2 Serg. & R. (Pa.) 254, 
“7 Am, Dec. 642; Butler v. Wildman, 3 Barn. 
‘& Ald. 326; Barnard v. Adams, 10 How. 803, 
13 L. Ed. 417. 


Peavey v. State, 153 Ga. 119, . 
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- A carrier by water may, when in case of extreme 
peril it is necessary for the safety of the ship or 
cargo, throw overboard, or otherwise sacrifice, any 
or all of the cargo or appurtenances of the ship. 
Throwing property overboard for such purpose is 
called “jettison,” and the loss incurred thereby is 
called a “general average loss.” Civil Code Cal. 
§ 2148; Civil Code Dak. § 1245 (Comp.. Laws 1913, 
N. D. § 6225; Rev. Code 1919, S. D. § 1147). 


JETTY. A projection: of stone or other ma- 
terial serving as a protection against the 
waves. Storm v. Town of Wrightsville Beach, 
189 N. C. 679, 128 S. E. 17, 19. 


JEUX DE BOURSE. Fr. In French law. 
Speculation in the public funds or in stocks; 
gambling speculations on the stock exchange; 
dealings in “options” and “futures.” 


A kind of gambling or speculation, which consists 
of sales and purchases which bind neither of the 
parties to deliver the things which are the object 
of the sale, and which are settled by paying the 
difference in the value of the things sold between the 
day of the sale and that appointed for delivery of 
such things.. 1 Pardessus, Droit Com. n. 162. 


JEWEL. An ornament of the person, such as 
ear-rings, pearls, diamonds, ete.. prepared to 
be worn. See Com. v. Stephens, 14 Pick. 
(Mass.) 373; Robbins v. Robertson (C. C.) 33 
F. 710; Cavendish:y. Cavendish, 1 Brown 
Ch, 409; Ramaley v. Leland, 43 N. Y. 541, 3 
Am. Rep. 728; Gile v. Libby, 36 Barb. (N. X.) 
77. An ornament made of precious metal or 
a precious stone. Wagner v. Congress Square 
Hotel Co., 115 Me. 190, 98 A. 660, 662, 


JEWELRY. Jewels collectively. Wagner v. 
Congress Square Hotel Co., 115 Me. 190, 98 
A. 660, 662. 


JEWISH SABBATH. A period which begins 
at sundown Friday night and ends at sun- 
down Saturday night, and does not conform 
to a full statutory day according to the Chris- 
tian calendar. Cohen v. Webb, 175 Ky. 1, 
192 S. W. 828, 829. 


JIGGER BOSS. In mining parlance, a “push- 
er” or kind of foreman engaged for the pur- 
pose of encouraging or hastening the men. 
Ryan v. Manhattan Big Four Mining Co. 
38 Nev. 92, 145 P. 907, 908. 


JITNEY. A self-propelled vehicle, other than 
a street car, traversing the public streets be- 
tween certain definite points or termini, and, 
as a common carrier, conveying passengers at 
a five-cent or some small fare, between such 
termini and intermediate points, and so held 
out, advertised, or announced. City of Mem- 
phis v. State, 183 Tenn. 88, 179 S. W. 631, 
634, L. R. A. 1916B, 1151, Ann. Cas. 1917C, 


1056. A motor vehicle carrying passengers 


for fare. Ft. Lee, etec, Transp. Co. v. Bor- 
ough of Edgewater, 99 N. J. Eq. 850, 133 A. 
424, 425. Also called “jitney bus.” Huston 
y. City of Des Moines, 176 Iowa, 455, 156 N. 
W. 883, 888. i 
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JOB. The whole of a, thing which is to be 
done. “To build by plot, or to work by the 
job, is to undertake a building for a certain 


stipulated price.” Civ. Code La. art. 2727 
(Civ. Code, art. 2756). 


JOBBER. One who buys and sells goods for 
others; one who buys or sells on the stock 
exchange; a dealer in stocks, shares, or se- 
curities. One who buys and sells articles in 
bulk and resells them to dealers. A merchant 
buying and selling in job lots. Wasserstrom 
v. Cohen, Frank & Co., 165 App. Div. 171, 150 
N. Y. S. 638, 689. A sort of middleman. 
Great Atlantic & Pacific Tea Co. v. Cream of 
Wheat Co. (C. ©. A.) 227 F. 46, 47. 


JOBMASTER. In English law, one who car- 
ries on the business of letting out carridges 
and horses or other vehicles with drivers for 
hire; a livery stable keeper. Hyman v. Nye, 
6 Queen’s Bench, 685. 


JOCALIA. In old English law. Jewels. 
This term was formerly more properly ap- 
plied to those ornaments which women, al- 
though married, call their own. When these 
jocalia are not suitable to her degree, they 
are assets for the payment of debts. 1 Rolle, 
Abr. 911. 


JOCELET. A little manor or farm. Cowell. 


JOCKEY CLUB. An association of persons 
for the purpose of regulating all matters con- 
nected with horse racing. See Corrigan v. 
Jockey Club, 2 Misc. 512, 22 N. Y. S. 394. 


JOCUS. In old English law. A game of 
hazard. Reg. Orig. 290. 


JOCUS PARTITUS. In old English practice. 
A divided game, risk, or hazard. An arrange- 
ment which the parties to a suit were ancient- 
ly sometimes allowed to make by mutual 
agreement upon a certain hazard, as that 
one should lose if the case turned out in a 
certain way, and, if it did not, that the other 
should gain. Bract. fols. 211b, 379b, 432, 434, 
2000. 


JOHN DOE. A fictitious name frequently 
used to indicate a person for the purpose of 
argument or illustration, or in the course of 
enforcing a fiction. in the law. The name 
which was usually given to the fictitious les- 
see of the plaintiff in the mixed action of 
ejectment. He was sometimes called ‘‘Good- 
title.’ So the Romans had their fictitious per- 
sonages in law proceedings, as Titius, Beius. 


JOIN. To unite; to come together; to com- 
bine or unite in time, effort, action; to enter 
into an alliance. Lowery v. Westheimer, 58 
Ok1. 560, 160 P. 496, 500. 


JOINDER. Joining or coupling together; 
uniting two or more constituents or elements 
jn one; uniting with another person in some 
legal step or proceeding; union; concur- 
rence, 


JOINDER 


—Jojnder In demurrer, When a defendant in 
an action tenders an issue of law, (called. a 
“demurrer,”) the plaintiff, if he means to 
maintain his action, must accept it, and this 
acceptance of the defendant’s tender, signi- 
fied by the plaintiff in a set form of words, 
is called a “joinder in demurrer.” Brown; 
Co. Litt. 71 b; Thompson v. Goudelock, 10 
Rich. (S. C.) 49. 


—Joinder in issue. In pleading. A formula 
by which one of the parties to a suit joins in 
or accepts an issue in fact tendered by the 
opposite party. Steph. Pl. 57, 236. More com- 
monly termed a “gimiliter.” (q. v.) 


—Joinder in pleading. Accepting the issue, and 
mode of trial tendered, either by demurrer, 
error, or issue, in fact, by the opposite party. 


—Joinder of actions. This expression signifies 
the uniting of two or more demands or rights 
of action in one action; the statement of 
more than one cause of action in a declara- 
tion. 


—Joinder of error. In proceedings on a writ 
of error in criminal cases, the joinder of error 
is a written denial of the errors alleged in the 
assignment of errors. It answers to a joinder 
of issue in an action. 


—Joinder of issue. The act by which the par- 
ties to a cause arrive at that stage of it in 
their pleadings, that one asserts a fact to be 
so, and the other denies it. 


—Joinder of offenses. The uniting of several 
distinct charges of crime in the same indict- 
ment or prosecution. 


~—Joinder of parties. The uniting of two or 
more persons as co-plaintiffs or as co-defend- 
ants in one suit. 


—Misjoinder. The improper joining together 
of parties to a suit, as plaintiffs or defendants, 
or of different causes of action. Burstall v. 
Beyfus, 58 Law J. Ch. 567; Phenix Iron 


_ Foundry y. Lockwood, 21 R. I. 556, 45 A. 546. 


Misjoinder of actions is the joining several 
demands which the law does not permit to be 
joined, to enforce by one proceeding several 


distinct, substantive rights of recovery. 
Gould, Pl. c. 4, § 98; Archb. Civ. Pl. 61; 
Dane, Abr. In equity, it is the joinder of dif- 


ferent and distinct claims against one de- 
fendant; Adams, Eq. 308; 7 Sim. 241; New- 
land v. Rogers, 3 Barb. Ch. (N. Y.) 482. 

Misjoinder of parties is the joining, as 
plaintiffs or defendants, parties who have not 
a joint interest. Billy v. McGill, 113 OkL 
153, 240 P. 119, 121; Gagle v. Besser, 162 
Iowa, 227, 144 N. W. 3, 4. 

Misjoinder in a criminal prosecution is the 
charging in separate counts of separate and 
distinct offenses arising out of wholly dif- 
ferent transactions having no connection or 
relation with each other. Optner v. U. S. (C. 
C. A.) 13 F.2d) 11, 13. 


JOINT 


-Nonjoinder. The omission to join some per- 
son as party to a suit, whether as plaintiff or 
defendant, who ought to have been so joined, 
according to the rules of pleading and prac- 
tice. Bardock Iron & Steel Co. v. Tenenbaum, 
136 Va. 163, 118 S. B. 502, 505. 


JOINT. United; combined; undivided; 
done by or against two or more unitedly; 
shared by or between two or more. The term 
is used to express a common property interest 
enjoyed or a common liability incurred by 
two or more persons. Thus, it is one in which 
the obligors (being two or more in number) 
bind themselves jointly but not severally, 
and which must therefore be prosecuted in a 
joint action against them all ;—distinguished 
from “joint and several” obligation. 

A place of meeting or resort for persons 
engaged in evil and secret practices of any 
kind, as a tramps’ joint, an “opium joint,” or, 
generally speaking, a rendezvous fer persons 
of evil habits and practices. State v. Shoaf, 
179 N. C. 744, 102 8. E. 705, 706, 9 A. L. R. 
426. 

In masonry, the permanent meeting surface 
of two bodies, as stones or bricks, held to- 
gether by cement or otherwise, and, in paving 
blocks, the space between the side faces of the 
blocks brought together or nearly in touch. 
Central Union Stock Yards Co. v. Uvalde 
Asphalt Paving Co., 82 N. J. Eq. 246, 87 A. 
235, 239. 

As to joint “Adventure,” “Ballot,” “Com- 
mittee,” “Contract,” “Covenant,” “Creditor,” 
“Executors,” “Fiat,” “Fine,” “Heirs,” “In- 
dictment,” “Obligation,” “Obligee,” “Obliger,” 
“Owner,” “Rate,” “Resolution,” “Session,” 
“Tenancy,” “Tenants,” ‘“Tortfeasor,” “Tres- 
pass,” “Trespassers,” “Trustees,” and “Will,” 
see those titles.. As to joint-stock banks, see 
Bank, joint-stock company, see Company; 
jofsc-stock corporation, see Corporation. 


JOINT ACTION. An action brought by two 
or mere as plaintiffs or against two or more 
as defendants. 


JOINT AND SEVERAL. A liability is said to 
be joint and several when the creditor may 
sue one or more of the parties to such liabil- 
ity separately, or all of them together at his 
option. Dicey, Parties 230. A joint and 
several bond or note is one in which the ob- 
ligors or makers bind themselves both jointly 
and individually to the obligee or payee, so 
that all may be sued together for its enforce- 
ment, or the creditor may select one or more 
as the object of his suit. See Mitchell v. 
Darricott, 3 Brey. (S. C.) 145; Rice v. Gove, 
22 Pick. (Mass.) 158, 38 Am. Dec, 724, 


JOINT CAUSE OF ACTION. This term, as 
used in Equity rule 26 (201 F. v, 118 C, C. A. v 
[28 USCA § 723]), does not mean a technical 
legal privity, such as a joint contract; but 
the rule will be satisfied where there is a 
single question of law and fact common to all 
the complainants, as where in a suit to quiet 
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title they claim separate parcels of land un- 
der a common source of title. Commodores 
Point Terminal Co. v. Hudnall (D. C.) 283 F. 
150, 171. 


JOINT DEBTORS. Persons united in a joint 
liability or indebtedness. Two or more per- 
sons jointly liable for the same debt. See 
Robertson v. Smith, 18 Johns. (N. Y.) 459, 
9 Am. Dec. 227;. Ex parte Zeigler, 88 S. ©. 
78, 64 8. E. 518, 916, 21 L. R. A. (N. S.) 1005. 


JOINT DEBTORS’ ACTS. Statutes enacted 
in many of the states, which provide that 
judgment may be given for or against one or 
more of several plaintiffs, and for or against 
ohe or more of several defendants, and that, 
“in an action against several defendants, the 
court may, in its discretion, render judgment 
against one or more of them, leaving the ac- 
tion to proceed against the others, whenever 
a several judgment is proper.” The name is 
also given to statutes providing that where 
an action is instituted against two or more 
defendants upon an alleged joint liability, 
and some of them are served with process, 
but jurisdiction is not obtained over the oth- 
ers, the plaintiff may still proceed to trial 
against those who are before the court, and, 
if he recovers, may have judgment against 
all of the defendants whom he shows to be 
jointly liable. 1 Black, Judgm. §§ 208, 235. 
And see Hall v. Lanning, 91 U. S. 168, 23 L. 
Ed. 271. 


JOINT ENTERPRISE. Within the law of 
imputed negligence, the joint prosecution of 
a common purpose under such circumstances 
that each has authority express or implied to 
act for all in respect to the control or agencies 
employed to execute such common purpose. 
Hines v. Welch (Tex. Civ. App.) 229 S. W. 
681, 688. An enterprise participated in by 
associates acting together. Howard y. Zim- 
merman, 120 Kan. 77, 242 P, 131, 182. There 
must be a community of interests in the ob- 
jects or purposes of the undertaking, and an 
equal right to direct and govern the move- 
ments and conduct of each. other with respect 
thereto; each must have some voice and right 
to be heard in its control or management. St. 
Louis & S. F. R. Co. v. Bell, 58 Okl. 84, 159 
P. 386, 337, L. R. A. 19174, 543; Landry v. 
Hubert, 100 Vt. 268, 187 A. 97; Crescent Mo- 
tor Co. v. Stone, 211 Ala. 516, 101 So. 49, 50; 
Jessup v. Davis, 115 Neb. 1, 211 N. W. 190, 
192, 56 A. L. R. 1403; Northern Texas Trac- 
tion Co. v. Woodall (Tex. Civ. App.) 294 8. W. 
873, 877; Meyers v. Southern Pac. Co., 63 
Cal. App. 164, 218 P. 284, 287. See, also, 
Kokesh v. Price, 136 Minn. 304, 161 N. W. 715, 
717, 23 A. L. R. 648; Boyd v. Close, 82 Colo, 
150, 257 P. 1079, 1081; Director General of 
Railroads y. Pence’s Adm’x, 135 Va. 329, 116 
S. E. 351, 856. Synonymous with partner- 
ship; Beierla v. Hockenedel, 25 Ohio App. 
186, 157 N. EB. 578, 575; contra: Connellee Y. 
Nees (Tex. Com. App.) 266 S. W. 502, 502 
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JOINT INDUSTRY OF HUSBAND AND 
WIFE. ‘This phrase, as applied in Oklahoma 
statutes to property passing by descent, 
means the industry of a husband and wife 
each, in his or her recognized sphere of mar- 
ital activity, and not. that both must pursue 
jointly the same business or calling. In re 
Stone’s Estate, 86 Okl. 33, 206 P. 246, 247. 
See, also, Chamberlain v. Chamberlain, 121 
Okl. 145, 247 P. 684, 687. 


JOINT LIVES. This expression is used to 
designate the duration of an estate or right 
which is granted to two or more persons to be 
enjoyed so long as they both (or all) shall live. 
AS soon as one dies, the interest determines. 
See Highley v. Allen, 3 Mo, App. 524. 


JOINTIST. A person established in a def- 
inite place of business, for the purpose of il- 
legally selling intoxicants. Scriven v. City of 
Lebanon, 99 Kan. 602, 162 P. 307, 309, L. R. 
A. 1917C, 460. One who opens up, conducts, 
or maintains any place for the unlawful sale 
of intoxicating liquors. Rem. Comp. Stat. 
Wash. § 7328; State v., Pistona, 127 Wash. 
171, 219 P. 859, 860. 


JOINTLY. Unitedly, combined or joined to- 
gether in unity of interest or liability. Soder- 
berg v. Atlantic Lighterage Corporation (D. 
C.) 15 F.(24) 209. In a joint manner; in con- 
cert; not separately; in conjuction. In re 
Haddock’s Will, 170 App. Div. 26, 155 N. Y. 
S. 630, 682; Reclamation Dist. v. Parvin, 67 
Cal. 501, 8 Pac. 48; Gold & Stock Tel. Co. v. 
Commercial Tel. Co. (C. C.) 23 Fed. $42; Case 
v. Owen, 139 Ind. 22, 38 N. E. 385, 47 Am, St. 
Rep. 258. Participated in or used by two or 
more, held or shared in common, Wunder- 
lich v. Bleyle, 96 N. J. Eq. 185, 125 A. 386, 
388. These are the nontechnical meanings 
of the word, which it frequently has in wills, 
as opposed to its technical signification creat- 
ing a joint tenancy. Overheiser v. Lackey, 
207 N. Y. 229, 100 N. E. 738, Ann. Cas, 1914C, 
229, 

Persons are “jointly bound” in a bond or 
note when both or all must be sued in one 
action for its enforcement, not either one 
at the election of the creditor. 


JOINTLY AND SEVERALLY. See Joint and 
Several. 


JOINTRESS, JOINTURESS. A woman who 

- has an estate settled on her by her husband, 
to hold during her life, if she survive him. 
Co. Litt. 46. 


JOINTURE. A freehold estate in lands or 
tenements secured to the wife, and to take 
effect on the decease of the husband, and to 
continue during her life at the least, unless 
she be herself the cause of its determination. 
Vance v. Vance, 21 Me. 369. 

A competent livelihood of freehold for the 
wife, of lands and tenements, to take effect, 
ta profit or possession, presently after the 
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death of the husband, for the life of the wife 
at least. Comstock v. Comstock, 146 Ark. 266, 
225 S. W. 621, 622; Co. Litt. 363; 2 Bl Comm. 
137. See Fellers v. Fellers, 54 Neb. 694, T4 
N. W. 1077; Saunders v. Saunders, 144 Mo. 
482, 46 S. W. 428; Graham v. Graham, 67 
Hun, 329, 22 N. Y. Supp. 299. ` 


A jointure strictly signifies a joint estate Hmited 
to both husband and wife, and such was its original 
form; but, in its more usual form, it is a sole es- 
tate limited to the wife only, expectant upon a life- 
estate in the husband, 2 Bl Comm. 137; 1 Steph. 
Comm. 255. ` 

In England, before the time of Henry VIII, in 
order to protect a wife who was deprived of. dower 
by conveyances to uses, it was the usual custom of 
the husband before marriage to take an estate from 
his feoffees and limit it to himself and his intended 
wife for their lives in joint tenancy or jointure to 
protect the wife in case of his death, and St. 27 
Henry VIII prohibited the widow from having both 
dower and jointure, which has been continued as 
part of law by Acts Va, 1785, c. 65 (1 Hening’s St. at 
Large, p. 162), Rev. Code 1819, c. 107, and Code 1849, 
c. 110 (Code 1980, § 5117 et seq.).' Jacobs v. Jacobs, 
100 W. Va. 585, 131 S. E. 449, 453, 


JOKER. In political usage, a clause in legis- 
lation that is ambiguous or apparently im- 
material, inserted to render it inoperative or 
uncertain without arousing opposition at the 
time of passage. Bennet v. Commercial Ad- 
vertiser Ass’n, 230 N. Y. 125, 129 N. E. 343, 
344. 


JONCARIA, or JUNCARIA. In old English 
law. Land where rushes grow. Co. Litt. 5a. 


JORNALE. In old English law. As much 
land as could be plowed in one day. Spel- 
man. 


JOSH. To ridicule or tease, or make fun of 
in a joke, to lure or tease by misrepresenting 
the facts. State v. Powers, 181 Iowa, 452, 
164 N. W. 856, 861. 


JOUR. A French word, signifying “day.” It 
is used in our old law-books; as “tout jours,” 
forever. It is also frequently employed in 
the composition of words: as, journal, a day- 
book; journey-man, a man who works by the 
day; journeys account. 


JOUR EN BANC. A day in bane. Distin- 
guished from “jour en pays,” (a day in the 
eountry,) otherwise called “jour en nisi 
prius.” 

JOUR IN COURT. In old practice. Day in 
court; day to appear in court; appearance 
day. “Every process gives the defendant a 
day in court.” Hale, Anal. § 8. 


JOURNAL. A daily book; a book in which 
entries are made or events recorded from day 
to day. In maritime law, the journal (other- 


. wise called “log” or “log-book”) is a book kept 


on every vessel, which contains a brief record 
of the events and occurrences of each day 
of a voyage, with the nautical observations, 
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course of the ship, account of the weather, 
ete. In the system of double-entry book- 
keeping, the journal is an account-book into 
which are transcribed, daily or at other in- 
tervals, the items entered upon the day-book, 
for more convenient posting into the ledger. 
In the usage of legislative bodies, the journal 
is a daily record of the proceedings of either 
house. It is kept by the clerk, and in it are 
entered the appointments and actions of com- 
mittees, introduction of bills, motions, votes, 
resolutions, etc., in the order of their occur- 
rence. See Oakland Pav. Co. v. Hilton, 69 
Cal. 479, 11 Pac. 3; Montgomery Beer Bot- 
tling Works v. Gaston, 126 Ala.“425, 28 South. 
497, 51 L. R. A, 396, 85 Am. St. Rep. 42; Mar- 
tin v. Com., 107 Pa. 190. 


The daily printed pamphlets which contain the 
record of the proceedings of each house of the Legis- 
lature are the “journals”? of the respective houses. 
Amos v. Moseley, 74 Fla. 555, 77 So. 619, 621, L. R. A. 
1918C, 482. 

A “journal” is a’ permanent record, and the daily 
minutes kept by the secretary of the Senate or the 
journal clerk from which the permanent record is 
finally made up, does not constitute a part of the 
journal. Niven v. Road Improvement Dist. No. 14 of 
Jefferson County, 132 Ark. 240, 200 S. W. 997, 998. 


JOURNEY. Originally, a day’s travel. The 
word is now applied to a travel by land from 
place to place, without restriction of time. 
But, when thus applied, it is employed to des- 
ignate a travel which is without the ordinary 
habits, business, or duties of the person, to 
a distance from his home, and beyond the cir- 
cle of his friends or acquaintances. Gholson 
v. State, 53 Ala, 521, 25 Am. Rep. 652. 


JOURNEY-HOPPERS. In English law. 
grators of yarn. 8 Hen. VI. c. 3. 


Re- 


JOURNEYMAN. A workman hired by the 
day, or other given time. Hart v. Aldridge, 1 
Cowp. 56; Butler v. Clark, 46 Ga. 468. 


JOURNEYS ACCOUNT. In English prace- 
tice. A new writ which the plaintiff was per- 
mitted to sue out within a reasonable time 
after the abatement, without his fault, of the 
first writ. This time was computed with 
reference to the number of days which the 
plaintiff must spend in journeying to reach 
the court: hence the name of journeys ac- 
count, that is, journeys accomptes or counted. 
Co. Litt. fol. 9 b; English v. T. H. Rogers 
Lumber Co., 68 Okl. 238, 173 P. 1046, 1048, 


This mode of proceeding has fallen into disuse, 
the practice now being to permit that writ to be 
quashed, and to sue out another. See Termes de la 
Ley; Bacon, Abr. Abatement (Q); 14 Viner, Abr. 
568; 4 Com. Dig. 714; 7 M. & G. 762; Richards v. 
Ins. Co., 8 Cranch, %4, 8 L. Ed. 496. 


JUBERE. Lat. In the civil law. To order, 
direct, or command. Calvin. The word 
jubeo (I order,) in a will, was called a “word 
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of direction,” as distinguished from “pree- 
atory words.” Cod. 6, 43, 2. 

To assure or promise, 

To decree or pass a law. 


JUBILACION. In Spanish law. The privi- 
lege of a public officer to be. retired, on ac- 
count of infirmity or disability, retaining the 
rank and pay of his office (or part of the 
same) after twenty years of public service, 
and on reaching the age of fifty. 


JUDÆUS, JUDEUS. Lat. A Jew. 


JUDAISMUS. The religion and rites of the 
Jews. Du Cange. A quarter set apart for 
residence of Jews. Du Cange. A usurious 
rate of interest. 1 Mon. Angl. 839; 2 Mon. 
Angl. 10,665. Sea marcus sterlingorum ad 
acquietandam terram predictum de Judaia- 
mo, in quo fuit impignorata. Du Cange. An 
income anciently accruing to the king from 
the Jews. Blount. 


JUDEX. Lat. 
In Roman Law 


A private person appointed by the prietor, 
with the consent of the parties, to try and de- 
cide a cause or action commenced before him. 
He received from the prætor a written for- 
mula instructing him as to the legal princi- 
ples according to which the action was to be 
judged. Calvin. Hence the proceedings be- 
fore him were said to be in judicio, as those 
before the prætor were said to be in jure. 

A judge who conducted the trial from be- 
ginning to end; magistratus. 


The practice of calling in judices was disused be- 
fore Justinian’s time: therefore, in the Code, In- 
stitutes, and Novels, judex means judge in its mod- 
ern sense, Heineccius, Elem. Jur. Civ. § 1327, The 
term judex is used with very different significations 
at diferent periods of Roman law. 


In Later and Modern Civil Law 
A judge in the modern sense of the term. 


In Old English Law 


A juror. A judge, in modern sense, espe 
cially—as opposed to justiciarius, i. €., a com- 
mon-law judge—to denote an ecclesiastical 
judge. Bract. fols. 401, 402. 


JUDEX A QUO. In modern civil law. The 
judge from whom, as judew ad quem is the 
judge to whom, an appeal is made or taken. 
Halifax, Civil Law, b. 3, c. 11, no. 34. 


JUDEX AD QUEM. A judge to whom an 
appeal is taken. 


Judex æquitatem semper spectare debet. A 
judge ought always tọ regard equity. Jenk. 


_ Cent. p. 45, case 85. 


Judex ante oculos xquitatem semper habere 
debet. A judge ought always to have equity. 
before his eyes, Jenk. Cent. p. 58. 
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Judex bonus nihil ex arbitrio, suo faciat, neo 
proposito domesticm voluntatis, sed juxta leges 
et jura pronunciet. A good judge should do 
nothing of his own arbitrary will, nor on 
the dictate of his personal inclination, but 
should decide according to law and justice. 
T Coke, 27a. 


Judex damnatur eum nocens absolvitur. The 
judge is condemned when a guilty person es- 
capes punishment. 


JUDEX DATUS. In Roman law. A judge 
given, that is, assigned or appointed, by the 
prætor to try a cause. 


Judex debet judicare secundum allegata et 
probata. 
to the allegations and the proofs. 


JUDEX DELEGATUS. A delegated judge; 
a special judge. 


Judex est lex loquens. A judge is the law 
speaking, [the mouth of the law.] 7 Coke, 4a. 


` JUDEX FISCALIS. A fiscal judge; one hav- 
ing cognizance of matters relating to the 
fiscus, (q. v.). 


Judex habere debet duos sales,—salem sa- 
pientiæ, ne sit insipidus; et salem conscientiæ, 
ne sit diabolus. A judge should have two 
salts,—the salt of wisdom, lest he be insipid 
[or foolish]; and the salt of conscience, lest 
he be devilish. 3 Inst. 147; Bart. Max, 189. 


Judex non potest esse testis in propria causa. 
A judge cannot be a witness in his own cause. 
4 Inst. 279. 


Judex non potest injuriam. sibi datam punire. 
A judge cannot punish a wrong done to him- 
self. See 12 Coke, 114. 


Judex non reddit plus quam quod petens ipse 
requirit. A judge does not give more than 
what the complaining party himself demands. 
2 Inst. 286. 


JUDEX ORDINARIUS. In the civil law. 
An ordinary judge; one who had the right 
of hearing and determining causes as a mat- 
ter of his own proper jurisdiction, (ee propria 
jurisdictione,) and not by virtue of a delegat- 
‘ed authority. Calvin. According to Black- 
stone judices ordinarii determined only ques- 
tions of fact. 3 Bl. Comm. 315. 


JUDEX PEDANEUS. In Roman law. Tn- 
ferior judge; deputy judge. The judge who 
was commissioned by the prætor to hear a 
cause was so called, from the low seat which 
‘he anciently occupied at the foot of the præ- 
tor’s tribunal. 


JUDEX. QUAESTIONIS. A magistrate who 
decided the law of a criminal case, when the 
pretor himself did not sit as a magistrate. 
Morey, Rom. L. 88. The director of the crim- 
inal court under the presidency of the prætor. 
Harper’s Lat. Dict.; Cic. Brut. 76, 264. 


The judge ought to decide according 


JUDGE 


JUDEX SELECTUS. A select or selected 
judes or judge. The judges in criminal sults 
selected by the pretor. Harper’s Lat, Dict.; 
Cic. Verr, 2, 2, 18, § 32. These judices selecti 
were: used in criminal causes, and between 
them and modern jurors many points of re- 
semblance have been noticed; 3 Bla. Comm. 
366. - 


JUDGE. An officer so named in his commis- 
sion, who presides in some court; a public 
officer, appointed to preside and to adminis- 
ter the law in a court of justice; the chief 
member of a court, and charged with the 
control of proceedings and the decision of 
questions of law or discretion. Todd v. U. S. 
158 U. S. 278, 15 S. Ct. 889, 39 L. Ed. 982; 
Foot v. Stiles, 57 N. Y. 405; In re Lawyers’ 
Tax Cases, 8 Heisk. (Tenn.) 650; In re Car- 
ter’s Estate, 254 Pa. 518, 99 A. 58, 61; State 
v. Le Blond, 108 Ohio St. 126, 140 N. E. 510, 
512. “Judge” and “Justice” (q. v.) are often 
used in substantially the same sense, 


The term is sometimes held to include all officera 
appointed to decide litigated questions while acting 
in that capacity, including justices of the peace, and 
even jurors who are judges of the facts; Com. Y. 
Dallas, 4 Dall. 229, 1 L. Ed. 812; Respublica v. Dal- 
las, 3 Yeates (Pa.) 300; Webster v. Boyer, 81 Or. 
485, 159 P. 1166, Ann. Cas. 1918D, 988; but see, contra, 
Aleorn v. Fellows, 102 Conn, 22, 127 A. 911, 915; Voll- 
mer v. Board of Com’rs of Dubois County, 53 Ind. 
App. 149, 101 N. BE. 321, 322. In ordinary legal use, 
however, the term is limited to the sense of the first 
of the definitions here given, People v. Wilson, 15 
Ill. 388; and it has been held that a surrogate is 
not a “judge” within a statute providing for addi- 
tional compensation to a judge for his services in 
drawing jurors, People ex rel. Noble v. Mitchel, 170 
App. Div. 379, 155 N. Y. S. 660, 662; nor are United 
States commissioners judges, although they at times 
act in a quast judicial capacity and exercise the pow- 
er of a court, in so far as an act of Congress has 
conferred specific authority or imposed the per- 
formance of a special duty, United States v. Jones 
(D. C.) 230 F. 262, 264. 


—Judge advocate. An officer of a court- 
martial, whose duty is to swear in the other 
members of the court, to advise the court, 
and to act as the public prosecutor; but he 
is also so far the counsel for the prisoner as 
to be bound to protect him from the necessity 
of answering criminating questions, and to 
object to leading questions when propound- 
ed to other witnesses. 


—Judge advocate general. The adviser of 
the government in reference to courts- 
martial and other matters of military law. 
In England, he is generally a member of the 
house of commons and of the government for 
the time being. 


—Judge de facto. One who holds and ex- 
ercises the office of a judge under color of 
lawful authority and by a title valid on its 
face, though he has not full right to the of- 
fice, as where he was appointed under an un- 
constitutional. statute, or by an usurper of 
the appointing power, or has not taken the 
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oath of office. State v. Miller, 111 Mo. 542, 
20 S. W. 243; Walcott v. Wells, 21 Nev. 47, 
24 P. 367, 9 L. R. A. 59, 37 Am. St. Rep. 478; 
Dredla v. Baache, 60 Neb. 655, 83 N. W. 916; 
Caldwell v. Barrett, 71 Ark. 310, 74 S. W. 748; 
Layne v. State, 23 Okl. Cr. 36, 212 P. 328, 
830; Parvin v. Johnson, 110 Kan. 356, 208 
P. 721. 


—Judge-made law. A phrase used to indi- 
cate judicial decisions which construe away 
the meaning of statutes, or find meanings in 
them the legislature never intended. It is 
sometimes used as meaning, simply, the law 
established by judicial precedent. Cooley, 
Const. Lim., 4th ed. 70, note. 


—Judge ordinary. By St. 20 & 21 Vict. 
e 85, § 9, the judge of the court of probate 
was made judge of the court for divorce and 
matrimonial causes created by that act, un- 
der the name of the “judge ordinary.” In 
Scotland, the title “judge ordinary” is ap- 
plied to all those judges, whether supreme 
or inferior, who, by the nature of their office, 
have a fixed and determinate jurisdiction in 
all actions of the same general nature, as con- 
tradistinguished from the old Scotch privy 
council, or from those judges to whom some 
special matter is committed; such as com- 
missioners for taking proofs, and messengers 


at arms. Bell. 
—Judge’s certificate. Ina English prac- 
tice. A certificate, signed by the judge who 


presided at the trial of a cause, that the party 
applying is entitled to costs. In some cases, 
this is a necessary preliminary to the taxing 
of costs for such party. A statement of the 
opinion of the court, signed by the judges, 
upon a question of law submitted to them by 
the chancellor for their decision. See 3 Bl. 
Comm. 453. 


—Judge’s minutes, or notes. Memoranda usu- 
ally taken by a judge, while a trial is 
proceeding, of the testimony of witnesses, of 
documents offered or admitted in evidence, of 
offers of evidence, and whether it has been 
received or rejected, and the like matters. 


—Judge’s. order. An order may by a judge 
at chambers, or out of court. 


JUDGER. A Cheshire juryman, Jacob. 


JUDGMENT. In practice. The official and 
authentie decision of a court of justice upon 
the respective rights and claims of the parties 
to an action or suit therein litigated and sub- 
mitted to its determination. People v: He- 
bel, 19 Colo. App. 523, 76 P. 550; Bullock 
v. Bullock, 52 N. J. Eg. 561, 30 A, 676, 27 
L. R. A. 213, 46 Am. St. Rep. 528; Eppright 
v. Kauffman, 90 Mo. 25, 1.8. W. 736; State 
v. Brown & Sharpe Mfg. Co, 18 R. I. 16, 
25 A. 246,17 L. R. A. 856. ; 

The conclusion of law upon facts found, or 
admitted by the parties, or upon their default 
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in the course of the suit. Tidd, Pr. 930; Tru- 
ett v. Legg, 32 Md. 147; Siddall v. Jansen, 
143 Ill. 587, 32 N. E. 384; Farmers’ Elevator 
Co. of Beresford v. United States Fidelity & 
Guaranty Co. of Baltimore, Md., 41 S. D. 
614, 172 N. W. 519, 520. 

The final determination, by a court of com- 
petent jurisdiction, of the rights of the par- 
ties in an action or proceeding. Pearson v. 
Lovejoy, 53 Barb. (N. Y.) 407; Harbin v. 
State, 78 Iowa, 263, 43 N. W. 210; Bird v. 
Young, 56 Ohio St. 210, 46 N. Ð. 819; In re 
Smith’s Estate, 98 Cal. 686, 33 P. 744; In re 
Beck, 63 Kan. 57, 64 P. 971; Bell v. Otts, 101 
Ala. 186, 13 So. 43, 46 Am. St. Rep. 117; G. 


-Amsinck & Co. v. Springfield Grocer Co. (O. 


©. A.) 7 F.@d) 855, 858; Davis v. Norton, 
86 OEL 505, 129 P. 750, 752; Wells v. Shriver, 
81 OKL 108, 197 P. 460, 479; Loy v. McDowell, 
85 Ol. 286, 205 P. 1089, 1091; Foreman v. 
Riley, 88 Okl. 75, 211 P. 495, 496; Motion 
Picture Patents Co. v. Universal Film Mfg. 
Co. (D. C.) 232 F. 268, 265; Fort Worth Acid 
Works v. City of Fort Worth (Tex. Civ. App.) 
248 S. W. 822, 824; State v. Walton, 30 ORL 
Cr. 416, 286 P. 629, 632; Petition of Kariher, 
284 Pa. 455, 181 A. 265, 270. 

The decision or sentence of the law, given 
by a court of justice or other competent 
tribunal, as the result of proceedings insti- 
tuted therein for the redress of an injury. 8 
Bla. Com. 395; tna Ins. Co. v. Swift, 12 
Minn. 487 (Gil. 326). 

The sentence of the law pronounced by the 
court upon the matter appearing from the 
previous proceedings in the suit. It is the 
conclusion that naturally follows from the 
premises of law and fact. Branch v. Branch, 
5 Fla, 450; In re Sedgeley Ave., 88 Pa. 513. 
` The determination or sentence of the law, 
pronounced by à competent judge or court, 
as the result of an action or proceeding in- 
stituted in such court, affirming that, upon 
the matters submitted for its decision, a 
legal duty or liability does or does not exist. 
1 Black, Judgm. § 1; Gunter v. Earnest, 68 
Ark. 180, 56 S. W. 876; Danner v. Walker- 
Smith Co. (Tex. Civ. App.) 154 S. W. 295, 298; 
State v. Richards, 94 Ohio St. 287, 114 N. E. 
263, 265. ; 

In criminal law. An adjudication of guilt, 
and fixing of punishment. Washington v. 
State, 32 Okl. Cr. 392, 241 P. 350, 351, 

The term “judgment” is also used to de 
note the reason which the court gives for 
its decision; but this is more properly de- 
nominated an “opinion.” 

Judgment and decree, as used in some stat- 
utes, are synonymous. Finnell v. Finnell, 
113 Okl. 269, 230 P. 912, 913; Kline v. Mur- 
ray, 79 Mont. 530, 257 P. 465, 467; Weeden 
v. Weeden, 116 Ohio St. 524, 156 N. E. 908, 
909. 


Classification 


Judgments in civil actions, considered as te 
the persons upon whom, or the property up- 
on which, they operate, are either judgments ` 
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in rem or judgmente in personam; as to 
which see those titles. 

With reference to the stage of the cause 
at the time they are rendered, judgments are 
further classified as follows: 1. Final or in- 
terlocutory. A final judgment is one which 
puts an end to an action at law by declar- 
ing that the plaintiff elther has or has not 
entitled himself to recover the remedy he 
sues for, 3 Bl. Comm. 398; Frank P. Miller 
Paper Co. v. Keystone Coal & Coke Co., 275 
Pa. 40, 118 A. 565, 566. So distinguished 
from. interlocutory judgments, which merely 
establish the right of the plaintiff to recov- 
er, in general terms. Id. 397. A judgment 
which „determines a particular cause. Bost- 
wick v. Brinkerhoff, 106 U. S. 3, 1 S. Ct. 15, 
27 L. Ed. 73; Klever v. Seawall, 65 F. 377, 
12 a C. A. 653; Pfeiffer v. Crane, 89 Ind. 
487; Nelson v. Brown, 59 Vt. 601, 10 A. 721. 
A judgment which cannot be appealed from, 
which is perfectly conclusive upon the mat- 
ter adjudicated. Snell v. Cotton Gin Mfg. 
Co., 24 Pick. (Mass.) 300; Foster v. Neilson, 
2 Pet. 294, 7 L. Ed. 415; Forgay v. Conrad, 
6 How. 201, 12 L. Ed. 404; State v. Harmon, 
87 Ohio St. 364, 101 N. E. 286, 288. A judg- 
ment which disposes of the subject-matter of 
the controversy or determines the litigation 
as to all parties on its merits. Lamberton 
v. McCarthy, 30 Idaho, 707, 168 P. 11; Dolen 
v. Muncie Sand Co., 110 Kan. 142, 202 P. 
846; Wilson v. Board of County Com’rs of 
Tillman County, 64 Okl. 266, 167 P. 754; 
Sanders v. May, 173 N. ©. 47, 91 S. E. 526, 
527; Peabody Coal Co. v. Industrial Com- 
mission, 287 Ill, 407, 122 N. E. 843, 845; 
France & Canada 8. S. Co. v. French Repub- 
lic (C. ©. A.) 285 F. 290, 294; Baxter v. Bevil 
Phillips.& Co. (D. ©.) 219 F. 309, 311; Judson 
Lumber Co. v. Patterson, 68 Fla. 100, 66 So. 
727, 728;. Williams v. Howard, 192 Ky. 356, 
233 5. W. 758, 754; Sheppy v. Stevens (C. C. 
A.) 200 F. 946; Miller y. Farmers’ State Bank 
& Trust Co. (Tex. Civ. App.) 241 S. W. 540, 
541. A judgment which terminates all liti- 
gation on the same right. The term “final 
judgment,” in the judiciary act of 1789, § 25, 
includes both species of judgments as just 
defined. 1 Kent, Comm. 316; Weston y. 
Charleston, 2 Pet. 494, 7 L. Ed. 481; Forgay 
v. Conrad, 6 How. 201, 209, 12 L. Ed. 404. A 
judgment which is not final is called “inter- 
locutory;”. that is, an interlocutory judg- 
ment is one which determines some prelimi- 
nary or subordinate point or plea, or settles 
some step, question, or default arising in the 
progress of the cause, but does not adjudicate 
the ultimate rights of the parties, or finally 
put the case out of court. Thus, a judgment 
or order passed upon any provisional or ac- 
cessory claim or contention is, in general, 
merely interlocutory, although it may final- 
ly dispose of that particular matter. 1 Black, 
Judgm. $ 21; Hartford Fire Ins. Co. v. Mc- 
Donald, 177 Ky. 838, 198 S. W. 225, 226; 
Frank P. Miller Paper Co. v. Keystone Coal 
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& Coke Co., 275 Pa. 40, 118 A. 565, 566; Kin- 
ney v. Tri-State Telephone Co, (Tex. Com. 
App.) 222 8. W. 227, 230. ; 

2, Judgments of quod recuperet, responde- 
at ouster, and quod computet (see Definitions, 
infra). When an issue in fact, or an issue 
in law arising on a peremptory plea, is de- 
termined for the plaintiff, the judgment is 
“that the plaintiff do recover,” etc., which is 
called a judgment quod recuperet; Steph. Pl 
126. When the issue in law arises on a dila- - 
tory plea, and is determined for the plaintiff, 
the judgment is only that the defendant “do 
answer over,” called a judgment of responde- 
at ouster. In an action of account, judg- 
ment for the plaintiff is that the defendant 
“do account,” quod computet. Of these, the 
last two, quod computet and quod respondeat 
duster, are interlocutory only; the first, quod 
recuperet, is either final or interlccutory, ac- 
cording as the quantum of damages is or is 
not ascertained at the rendition of the judg- 
ment. i 

3. Judgment in error (see Definitions, in- 
fra), is either in affirmance of the former 
judgment; in recall of it for error in fact; 
in reversal of it for error in law; that the 
plaintiff be barred of his writ of error, where 
a plea of release of errors or of the statute 
of limitations is found for the defendant; or 
‘that there be a venire facias de novo, which 
is an award of a new trial. 

With regard to the jurisdiction in which 
they are rendered, judgments are either 
domestic or foreign (see Definitions, infra). 

Judgments, considered with respect to the 
method of obtaining them, may be thus classi- 
fied. 

I. When the result is obtained by the trial 
of an issue of fact. Judgments upon facts 
found are the following: Judgment of nul 
tiel record (q. v.) occurs when some pleading 
denies the existence of a record and issue 
is joined thereon; the record being produced 
is compared by the court with the statement 
in the pleading which alleges it; and if they 
correspond, the party asserting its existence 
obtains judgment; if they do not correspond, 
the other party obtains judgment of nul tiel 
record (no such record). 

Judgment upon verdict (q. v.) is the most 
usual of the Judgments upon facts found, and 
is for the party obtaining the verdict. 

Judgment non obstante veredicto originally, 
at common law, was a judgment entered for 
plaintiff “notwithstanding the verdict” for 
defendant; which could be done only, after 
verdict and before judgment, where it ap- 
peared that defendant’s plea confessed the 
cause of action and set up matters in avoid- 
ance which, although verified by the verdict, 
were insufficient to constitute a defense or 
bar to the action. But either by statutory en- 
actment or because of relaxation of the early 
common-law rule, the generally prevailing 
rule now is that either plaintiff or defendant 
may have a judgment non obstante veredicto 
in proper cases. 83 C. J. 1178, § 112. 
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A judgment of repleader is given when is- 
sue is joined on an immaterial point, or one 
on which the court cannot give a judgment 
which will determine the right. On the 
award of a repleader, the parties must re- 
commence their pleadings at the point where 
the immaterial issue originated. This judg- 
ment is interlocutory, guod partes replacitent. 

2, When the facts are admitted by the par- 
ties, leaving only issues of. law to be deter- 
mined, which judgments are as follows: 

Judgment upon a demurrer against the par- 
ty demurring concludes him, because by de- 
murring, a party admits the facts alleged in 
the pleadings of his adversary, and relies on 
their insufficiency inlaw. See Demurrer. 

Judgment on a case stated. It sometimes 
happens that though the adverse parties are 
agreed as to the facts, and only differ as to 
the law arising out of them, still these facts 

_do not so clearly appear on the pleadings as 
to enable them to obtain the opinion of the 
court by way of demurrer; for on demurrer 
the court can look at nothing whatever except 
the pleadings. In such circumstances the 
statute 3 & 4 Will. IV. c. 42, § 25, which has 
been imitated in most of the states, allows 

- them after issue joined, and on obtaining the 
consent of a single judge, to state the facts in 

a special case for the opinion of the court, 

and agree that.a judgment shall be entered 
for the plaintiff or defendant by confession 
or nolle prosequi immediately after the deci- 
sion of the case; and judgment is entered ac- 
cordingly, called judgment on a case stated. 

Judgment on a general verdict subject to a 
special case and judgment on a special ver- 
dict. Sometimes at the trial the parties find 

' that they agree on the facts, and the only 
question is one of law. In such case a ver- 
dict. pro forma is taken, which is a species 
of admission by the parties, and is general, 
where the jury find for the plaintiff gen- 
erally, but subject to the opinion of the court 
on a special case, or special, where they state 
the facts as they find them, concluding that 
the opinion of the court shall decide in whose 
favor the verdict shall be, and that they as- 
sess the damages accordingly. The judgments 
in these cases are called respectively, judg- 
ment on a general verdict subject to a special 
case, and judgment on a special verdict. See 

Case Stated; Point Reserved ; Verdict. 

3. Besides these, a judgment may be based 
upon the admissions or confessions of one only 
of, the parties. 

Such judgments when for defendant upon 
the admissions of the plaintiff are: 

Judgment of nolle prosequi, where, after 
appearance and before judgment, the plaintiff 
says he “will not further prosecute his suit.” 
Steph. P1., Andr. Ed. § 97. 

Judgment of retraxit is one where, after 
appearance and before judgment, the plain- 
tiff voluntarily enters upon the record that 
he “withdraws his suit,” whereupon judg- 
ment is-rendered against him. ` The difference 
between a retrazit and a nolle prosequi is 
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that a retrazit is a bar to any future action 
for the same cause; while a nolle prosequi is 
not, unless made after judgment. Similarly, 
a retragit differs from a nonsuit. 

A plaintiff sometimes, when he finds he has 
misconceived his action, obtains leave from 
the court to discontinue, on which there is a 
judgment against him and he has to pay costs; 
but he may commence a new action for the 
same cause. 

A stet processus is entered where it is 
agreed by leave of the court that all further 
proceedings shall be stayed ; though in form a 
judgment for the defendant, it is generally, 
like discontinuance, in point of fact for the 
benefit of the plaintiff, and entered on his 
application, as, for instance, when fhe de- 
fendant has become insolvent. It does not 
carry costs, 

Judgments for the plaintiff upon facts ad- 
mitted by the defendant are: 

Judgment by cognovit actionem, cognovit or 
confession, where, instead of entering a plea, 
the defendant chooses to acknowledge the 
rightfulness of the plaintiff's action. 

Judgment by confession relicta verificatione 
is rendered where, after pleading and before 
trial, he both confesses the plaintiff’s cause 
of action to be just and true and withdraws 
or abandons his plea or other allegations. 
Upon this, judgment is entered against him 
without proceeding to trial. 

Analogous to this is the judgment confess- 
ed by warrant of attorney: this is an au- 
thority given by the debtor to an attorney 
named by the creditor, empdwering him to 
confess judgment either by cognovit action- 
em, nil dicit, or non sum informatus. This 
differs from a cognovit in that an action must 
be commenced before a cognovit can be given. 
but not before the execution of a warrant of 
attorney. 

4. A judgment may be rendered on the de- 
fault of a party. Such judgments against the 
defendant are: Judgment by default; judg- 
ment by non sum informatus; judgment nit 
dicit (See Definitions, infra). 

Judgments rendered on plaintiff’s default 
are: Judgment of non pros. (from non prose- 
quitur) and judgment of nonsuit (from non 
sequitur, or ne suit pas} (See Definitions, in- 
fra). 


Nature, Form and Effect 


The various forms of judgment are desig- 
nated by the following terms: 

An alternative judgment is one that by its 
terms might be satisfied by doing either of 
several acts at the election of the party or 
parties against whom the judgment is ren- 
dered and from whom performance is by the 
judgment required. Henderson v. Arkansas, 
71 Okl. 258, 176 P. 751, 754. 

Judgment of assets in futuro, is one against 
an executor or heir, who holds at the time no 
property on which it can operate. See judg- 
ment quando accidcrint, infra. ; 

Judgment of cassetur breve or billa (that 
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the writ or bill be quashed) is a Judgment ren- 
dered in favor of a party pleading in abate- 
ment to a writ or action. Steph. Pl. 130, 131. 

A conditional judgment is one whose force 
depends upon the performance of certain acts 
to be done in the future by one of the parties ; 
as, one which may become of no effect if the 
defendant appears and pleads according to its 
terms, or one which orders the sale of mort- 
gaged property in a foreclosure proceeding 
unless the mortgagor shall pay the amount de- 
creed within the time limited. Mahoney v. 
Loan Ass’n (C. C.) 70 Fed. 513; Simmons v. 
Jones, 118 N. C. 472, 24 S. E. 114. 

Judgment by confession is where a defend- 
ant gives the plaintiff a cognovit or written 
confession of the action (or “confession of 
judgment,” as it is frequently called) by vir- 
tue of which the plaintiff enters judgment. . 

Consent judgment. One entered upon the 
consent of the parties and in pursuance of 
their agreement as to what the terms of the 
judgment shall be. Henry v. Hilliard, 120 N. 
C. 479, 27 S. E. 130; Karnes v. Black, 185 Ky. 
410, 215 S. W. 191, 193. Consent judgments 
are, in effect, merely contracts acknowledged 
in open court and ordered to be recorded, 
but as such they bind the parties as fully 
as do other judgments. Prince v. Frost-John- 
son Lumber Co. (Tex. Civ. App.) 250 8. W. 785, 
789; Beicher v. Cobb, 169 N. C. 689, 86 S. E. 
600, 602; Keach v. Keach, 217 Ky. 723, 290 S. 
W. 708, 711. 

Contradictory judgment is a judgment 
which has been given after the parties have 
been heard, either in support of their claims 
or in their defense. Cox’s Ex’rs v. Thomas, 
11 La. 366. It is used in Louisiana to dis- 
tinguish such judgments from those render- 
ed by default. 

Judgment de melioribus damnis (of, or for, 
the better damages). Where, in an action 
against several persons for a joint tort, the 
jury by mistake sever the damages by: giving 
heavier damages against one defendant than 
against the others, the plaintiff may cure 
the defect by taking judgment for the greater 
damages (de melioribus damnis) against that 
defendant, and entering a nolle prosequi (q. 
v.) against the others. Sweet. 

Judgment by default is a judgment ren- 
dered in consequence of the non-appearance of 
the defendant. Beard v. Sovereign Lodge, 
W. O. W., 184. N, C. 154, 113 S. E. 661; In re 
Smith, 38 Idaho, 746, 225 P. 495, 496; Brame 
v. Nolen, 139 Va. 413, 124 S. E. 299, 301. The 
term is also applied to judgments entered un- 
der statutes or rules of court, for want of 
affidavit of defense, plea, answer, and the like, 
or for failure to take some required step in 
the cause. _ 

A dormant judgment is one which has not 
been satisfied or extinguished by lapse of 
time, but which has remained so long unexe- 
cuted that execution cannot now be issued 
upon it without first reviving the judgment. 
Draper v. Nixon, 93 Ala. 486, 8 So. 489. Gen- 
eral Electric Co. v, Hurd (C. C.) 171 F. 984; 
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Burlington State Bank v. Marlin Nat. Bank 
(Tex. Civ. App.) 207 S. W. 954, 956. Or one 
which has lost its lien on land from the fail- 
ure to issue execution on it or take other steps 
to enforce it within the time limited by stat- 
ute. 1 Black, Judgm. (2d Ed.) $ 462. 

Judgment of dismissal. See the title Dis- 
missal. , 

Domestic judgment. A judgment is domes- 
tic in the courts of the same state or country 
where it was originally: rendered; in other 
states or countries it is called foreign. The 
federal court sitting for the state is a domes- 
tic court, and its judgments within the scope 
of its jurisdiction are domestic judgments. 
Louisville & N. R. Co. v. Tally, 203 Ala. 370, 
83 So. 114, 117. See foreign judgment, infra. 

Judgment in error is a judgment rendered 
by a court of error on a record sent up from 
an inferior court. 

Final judgment is one which puts an end to 
a suit. 

A foreign judgment is one rendered by the 
eourts of a state or country politically and 
judicially distinct from that where the judg- 
ment or its effect is brought in question. One 
pronounced by a tribunal of a foreign country, 
or of a sister state. Karns v. Kunkle, 2 Minn. 
813 (Gil. 268); Gulick v. Loder, 13 N. J. Law, 
68, 23 Am. Dec. 711; Grover & B. Sewing 
Mach. Co, v. Radcliffe, 187 U. S. 287, 11 S. Ct. 
92, 34 L. Ed. 670. 

Interlocutory judgment is one given in the 
progress of a cause upon some plea, proceed- 
ing, or default which is only intermediate 
and does not finally determine or complete 
the suit. 3 Bl. Comm. 396. 

Judgment on the merits is one rendered aft- 
er argument and investigation, and when it 
is determined which party is in the right, as 
distinguished from a judgment rendered up- 
on some preliminary or merely technical 
point, or by default and without trial. 

Judgment of ni capiat per breve or per bil- 
lam (that he take nothing by his writ, or by 
his bill) is a judgment in favor of the defend- 
ant upon an issue raised upon a declaration or 
peremptory plea. . 

Judgment by nil dicit is one rendered for 
plaintiff when defendant “says nothing ;” that 
is, when he neglects to plead to plaintiff’s dec- 
laration within the proper time. Judgment 
taken against party who withdraws his an- 
swer is judgment nihil dicit, which amounts 
to confession of cause of action stated, and 
carries with it, more strongly than judgment 
by default, admission of justice of plaintiff’s 
case. Howe v. Central State Bank of Cole- 
man (Tex. Civ. App.) 297 S. W. 692, 694. 
Judgment rendered on plea of guilty is not 
“judgment nil dictt; which is substantially 
identical with default judgment. Stevens Y. 
State, 100 Vt. 214, 136 A. 387. 

Judgment nisi, At common law, this was 
a judgment entered on the return of the nisi 
prius record, which, according to the terms 
of the postea indorsed thereon was to become 
absolute unless otherwise ordered by the court 
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within the first four days of the next succeed- 
ing term. See U. S. y. Winstead (D. C.) 12 
Fed. 51; Young v. McPherson, 3 N. J. Law, 
897. 

Judgment of nolle prosequi is one entered 
against plaintiff when, after appearance and 
before judgment, he declares that he will not 
further prosecute his suit. 

Judgment non obstante veredicto in its 
broadest sense is a judgment rendered in fa- 
vor of one party notwithstanding the finding 
of a verdict in favor of the other party, 33 C. 
J. 1177, § 111. See Classification, supra. 

Judgment of non pros. (non prosequitur [he 
does not follow up, or pursue]) is one given 
against the plaintiff for a neglect to take any 
of those steps which it is incumbent on him 
to take in due time. 

Judgment by non sum informatus (I am not 
informed) is one which is rendered when, in- 
stead. of entering a plea, the defendant’s at- 
torney says he is not informed of any answer 
to be given to the action. Steph. Pl. 130. 

Judgment nunc pro tunc, is one entered ona 
day subsequent to the time at which it should 
have been entered, as of the latter date. See 
Nunc pro Tune. 

Judgment of nonsuit is of two kinds, —vol- 
untary and involuntary. When plaintif 
abandons his case, and consents that judg- 
ment go against him for costs, it is voluntary. 
But when he, being called, neglects to appear, 
‘or when he has given no evidence on which 
a jury could find a verdict, it is involuntary. 
‘Freem. Judgm. § 6. 

Judgment pro retorno habendo is a judg- 
ment that the party have a return of the 
‘goods.* 

Judgment quando acciderint (when they 
shall come in). If on the plea of plene ad- 
ministravit in an action against an executor 
or administrator, or on the plea of riens per 
descent in an action against an heir, the plain- 
tiff, instead of taking issue on the plea, take 
judgment of assets quando acciderint, in this 
case, if assets afterwards come to the hands 
of the executor or heir, the plaintiff must first 
sue out a scire facias, before he can have ex- 
ecution. If, upon this scire facias, assets be 
found for part, the plaintiff may have judg- 
ment to recover so much immediately, and the 
residue of the assets in futuro. 1 Sid. 448. 

Judgment quod computet is a judgment in 
an action of account-render that the defend- 
ant do account. 

Judgment quod partitio fiat is the inter- 
locutery judgment in a writ of partition, that 
partition be made. . 

Judgment quod partes replacitent (that the 
parties do replead) is a judgment for replead- 
er, and is given if an issue is formed on so 
immaterial a point that the court cannot know 
for whom to give judgment. The parties must 
then reconstruct their pleadings. , 

Judgment, quod recuperet is a Judgment in 
favor of the plaintiff (that he do recover), 
rendered when he has prevailed upon an issue 
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in fact or an issue in law other than one aris- 
ing on a dilatory plea. Steph. Pl. 126. 

Judgment of respondeat ouster is a judg- 
ment given against the defendant, requiring 
him to “answer over,” after he has failed to 
establish a dilatory plea upon which an issue 
in law has been raised. 

Judgment of retrazit is one rendered where, 
after appearance and before verdict, the 
plaintiff voluntarily goes into court and en- 
ters on the record that he “withdraws his 
suit.” It is an open, voluntary renunciation 
of his claim in court, and by it he forever 
loses his action. 

A stet processus is a judgment entered 
where it is agreed by leave of court that all 
further proceedings shall be stayed, 


Other Compound Terms 
—Deficiency judgment. See Deficiency, 


—Judgment-hook. A book required to be kept 
by the clerk, among the records of the court, 
for the entry of judgments. In re Weber, 4 
N. D. 119, 59 N. W. 523, 28 L. R. A. 621. 


—Judgment creditor. One who is entitled to 
enforce a judgment by execution, (q. v.). The 
owner of an unsatisfied judgment. 


—Judgmant debt. A debt, whether on simple 
contract or by specialty, for the recovery of 
which judgment. has been entered up, either 
upon a cognovit or upon a warrant of attorney 
or as the result of a successful action. Brown. 


—Judgment debtor. A person against whom 
judgment has been recovered, and which re- 
mains unsatisfied, The term has been con- 
strued to include a judgment debtor's suc- 
cessors in interest, Bateman v. Kellogg, 59 
Cal. App. 464, 211 P. 46, 51; but see, contra, 
Northwest Trust & Safe Deposit Co. v. Butch- 
er, 98 Wash. 158, 167 P. 46, 47. 


—Judgment debtor summons. Under the Eng- 
lish bankruptcy act, 1861, §§ 76-85, these sum- 
monses might be issued against both traders 
and non-traders, and, in default of payment 
of, or security or agreed composition for, the 
debt, the debtors might be adjudicated bank- 
rupt. This act was repealed by 32 & 33 Vict. 
c. 88, § 20. The 32 & 33 Vict. c. 71, however, 
(bankruptcy act, 1869,) provides (section 7) 
for the granting of a “debtor’s summons,” 
at the instance of creditors, and, in the event 
of failure to pay or compound, a petition for 
adjudication may be presented, unless in the 
events provided for by that section. Wharton. 


—Judgment docket. A llst or docket of the 
judgments entered in a given court, methodi- 
cally kept by the clerk or other proper officer, 
open to public inspection, and intended to 
afford official notice to interested parties of 
the existence or lien of judgments. 


—Judgment lien. A lien binding the real es- 
tate of a judgment debtor, in favor of the 
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holder of the judgment, and giving the lat- 
ter a right to levy on the land for the satis- 
faction of his judgment to the exclusion of 
other adverse interests subsequent to the 
judgment. Ashton v. Slater, 19 Minn. 351 
-(Gil. 300); Shirk v. Thomas, 121 Ind. 147, 22 
N. E. 976, 16 Am. St. Rep. 381. 


—Judgment note. A promissory note, embody- 
ing an authorization to any attorney, or to 
a designated attorney, or to the holder, or 
the clerk of the court, to enter an appearance 
for the maker and confess a judgment against 
him for a sum therein named, upon default 
of payment of the note. Sweeney v. Thick- 
stun, 77 Pa. 131. 


—Judgment paper. In English practice. A 
sheet of paper containing an incipitur of the 
pleadings in an action at law, upon which 
final judgment is signed by the master. 2 
Tidd, Pr. 930. 


—Judgment of his peers. A trial by a jury of 
twelve men according to the course of the 
common law. Fetter v. Wilt, 46 Pa. 460; 
State v. Simons, 61 Kan. 752, 60 P. 1052; New- 
land v. Marsh, 19 Ill. 382. ` 


—Judgment record. In English practice. A 
parchment roll, on which are transcribed the 
whole proceedings in the cause, deposited and 
filed of record in the treasury of the court, 
after signing of judgment. 3 Steph. Comm. 
632. In American practice, the record is 
signed, filed, and docketed by the clerk. 


—Judgment recovered. A plea by a defend- 
- ant that the plaintiff has already recovered 
that which he seeks to obtain by his action. 
This was formerly a species of sham plea, 
often put in for the purpose of delaying a 
plaintiff’s action. 


—Judgment roll. In English practice. A roll 
of parchment containing the entries of the 
proceedings in an action at law to the entry 
of judgment inclusive, and which is filed in 
the treasury of the court. 1 Arch. Pr. K. B. 
227, 228; 2 Tidd, Pr. 931; Pettis v. John- 
ston, 78 Okl. 277, 190 P. 681, 700. A record 
made of the issue roll (g. v.), which, after 
final judgment has been given in the cause, 
assumes this name. Steph. Pl. Andr. ed. § 
97; 3 Chitty, Stat. 514; Freem. Judg. § 75. 
The Judicature Act of 1875 requires every 
judgment to be entered in a book by the 
proper officer. It has been abolished, as such, 
in New Jersey; Jennings v. Philadelphia & 
R. Co. (C. C.) 23 F. 569, 571. There is said 
to be hopeless confusion in the cases as to 
what constitutes the judgment roll. All the 
cases agree that the complaint, the summons 
and, most of them, the return on the sum- 
mons, the affidavit for publication in case of 
. constructive service, and papers of that sort 
are included therein; Terry v. Gibson, 23 
Colo. App. 273, 128 P. 1127, 1128, citing many 
cases, and also 1 Gr. Evid, 511, and Freem. 
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Judg. § 78; Crouch v. H. L. Miller & Co., 169 
Cal. 341, 146 P. 880; In re Broome’s Estate, 
169 Cal. 604, 147 P. 270, 271; Powell v. Mohr, 
68 Cal. App. 639, 230 P. 27, 29; State Bank 
of Dakoma v. Weaber, 125 Okl. 186, 256 P. 
50, 52; Inashima v. Wardall, 128 Wash. 617, 
224 P. 379, 382; Madsen v. Hodson, 69 Utah, 
527, 256 P. 792, 793. See the title Roll. 


—Junior judgment. One which was rendered 
or entered after the rendition or entry of 
another judgment, on a different claim, 
against the same defendant. 


-—Money Judgment. One which adjudges the 
payment of a sum of money, as distinguished 
from one directing an act to be done or prop- 
erty to be restored or transferred. Fuller v. 
Aylesworth, 75 F. 694, 21 C. C. A. 505; Pen- 
dieton v. Cline, 85 Cal. 142, 24 P. 659. 


—Personal judgment. One imposing on the 
defendant a personal liability to pay it, and 
which may therefore be satisfied out of any 
of his property which is within the reach 
of- process, as distinguished from one which 
may be satisfied only out of a particular fund 
or the proceeds of particular property. Thus, 
in a mortgage foreclosure suit, there may 
be a personal judgment against the mort- 
gagor for any deficiency that may remain 
after the sale of the mortgaged premises. See 
Bardwell v. Collins, 44 Minn. 97, 46 N. W. 315, 
9 L. R. A, 152, 20 Am. St. Rep. 547. 


—Pocket judgment. A statute-merchant which 
was enforceable at any time after non-pay- 
ment on the day assigned, without further 
proceedings. Wharton. i 


JUDGMENT IN PERSONAM OR INTER 
PARTES. A judgment against a particular 
person, as distinguished from a judgment 
against a thing or a right or status. Judg- 
ments of the former class, though conclusive 
even against strangers, as to the fact of theif 
rendition and the resultant legal consequent- 
es, are not binding as to the issues involved, 
except upon the parties and their privies, 
while judgments of the latter class are con- 
clusive upon all the world. City of Hunts- 
ville v. Goodenrath, 13 Ala. App. 579, 68 So. 
676, 680. See the title Judgment In Rem. 


Decrees of divorce of other states recovered upon 
service by publication are not judgments in per- 
sonam. Ball v. Cross, 106 Misc. 184, 174 N. Y. S. 259, 
260. 


JUDGMENT IN REM. An adjudication, pro- 
nounced upon the status of some particular 
subject-matter, by a tribunal having compe- 
tent authority for that purpose. It differs 
from a judgment in personam, in this: that 
the latter Judgment is in form, as well as 
substance, between the parties claiming the 
Tight; and that it is so inter partes appears 
by the record itself. It is binding only upon 
the parties appearing to be such by the record, 
and those claiming by them. A judgment in 
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vem is founded on a proceeding instituted, 
net against the person, as such, but against 
or upon the thing or subject-matter itself, 
whose state or condition is to be determin- 
ed. It is a proceeding to determine the state 
or condition of the thing itself; and the judg- 
ment is a solemn declaration upon the status 
of the thing, and it ipso facto renders it 
what it declares it to be. Woodruff v. Taylor, 
20 Vt. 73. And see Martin v. King, 72 Ala. 
360; Lord v. Chadbourne, 42 Me. 429, 66 
Am, Dec. 290; Hine v. Hussey, 45 Ala. 496; 
Cross v. Armstrong, 44 Ohio St. 618, 10 N. E. 
160; City of Huntsville v. Goodenrath, 13 
Ala. App. 579, 68 So. 676, 680; Wilson V. 
Smart, 324 Ill. 276, 155 N. E. 288, 291. 


Various definitions have been given of a judgment 
in rem, but all are criticised as either incomplete 
or comprehending too much. It is generally said to 
be a judgment declaratory of the status of some sub- 
ject-matter, whetker this be a person or a thing. 
Thus, the probate of a will fixes the status of the 
document as a will. The personal rights and inter- 
ests which follow are mere incidental results of the 
status or character of the paper, and do not appear 
on the face of the judgment. So, a decree establish- 
ing or dissolving a marriage is a judgment in rem, 
because it fixes the status of the person, A judgment 
of forfeiture, by the proper tribunal, against specific 
articles or goods, for a violation of the revenue laws, 
is a judgment in rem. But it is objected that the 
customary definition does not fit such a case, because 
there is no fixing of the status of anything, the 
whole effect being a seizure, whatever the thing may 
be. In the foregoing instances, and many others, 
the judgment is conclusive against all the world, 
without reference to actual presence or participation 
in the proceedings. If the expression “strictly in 
rem” may be applied to any class of cases, it should 
be confined to such as these. “A very able writer 
says: ‘The distinguishnig characteristic of judg- 
ments in rem is that, whereyer their obligation is 
Tecognized and enforced as against any person, it 
is equally recognized and enforced as against all 
persons.’ It seems to us that the true definition of 
a ‘judgment in rem’ is ‘an adjudication’ against some 
person or thing, or upon the status of some sub- 
ject-matter; which, wherever and whenever binding 
upon any person, is equally binding upon all per- 
sons.” Bartero v. Real Estate Savings Bank, 10 
Mo. App. 78. 

An adjudication in bankruptcy is a “judgment in 
rem,” hinding against all the world, in so far as 
it determines the defendant to be a bankrupt and 
his property subject to administration in bankrupt- 
cy. Fidelity & Deposit Co. of Maryland v. Queens 
County Trust Co., 226 N. Y. 225, 133 N. E. 370, 372. 

In Pennoyer v. Neff, the court said: “It is true 
that, in a strict sense, a proceeding in rem ia one 
taken directly against property, and has for its ob- 
ject the disposition of property, without reference to 
the title of individual claimants; but, in a larger 
and more general sense, the terms are applied to ac- 
tions between parties, where the direct object ‘is 
‘to reach and dispose of property owned by them, 
or of some interest therein. Such are cases com- 
menced by attachment against .the property of 
debtors, or instituted to partition real. estate, fore- 
close a mortgage, or enforce a lien, So far as they 
affect property in this state, they are substantially 
proceedings in rem in the broader. sense which we 
have mentioned.” 95 U. S: 734, 24 L, Ed. 66. A 
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judgment against a railway company in favor of an 
assignee of claims for labor performed for a sub- 
contractor, whicb forecloses a statutory lien on the 
property of the company for debt, and orders a sale 
of the property, cannot be construed as a judgment 
in personam. Austin & N. W. R. Co. v. Rucker, 59. 
Tex. 587. ` 


Judicandum est legibus, non exemplis. Judg- 
ment is to be given according to the laws, not 
according to examples or precedents. 4 Coke, 
836; 4 Bl. Comm, 405, 


JUDICARE. Lat. In the civil and old Eng- 
lish law. To judge; to decide or determine 
judicially ; to give judgment or sentence. 


JUDICATIO. Lat. In the civil law. Judg- 
ing; the pronouncing of sentence after hear- 
ing a cause. Hallifax, Civil Law, b. 3, c. 8, 
no. 7. , 


JUDICATORES TERRARUM. Lat. Certain 
tenants in the county palatine of Chester, 
who were bound by their tenures to perform 
judicial functions. In case of an erroneous 
judgment being given by them, the party 
aggrieved might obtain a writ of error out 
of Chancery, directing them to reform it. 
They then had a month to consider of the 
matter. If they declined to reform their judg- 
ment, the matter came on writ of error before 
the king’s bench; and if the court of king’s 
bench held the judgment to be erroneous they 
forfeited £100 to the crown by custom. Jenk. 
Cent, 71. 


JUDIGATURE. The state or profession of 
those officers who are employed in adminis- _ 
tering justice; the judiciary. 
A judicatory, tribunal, or court of justice. 
Jurisdiction; the right of judicial action; 
the scope or extent of jurisdiction. 


JUDICATURE ACTS (ENGLAND). The 
acts under which the present system of courts 
in England was organized and is continued. 
The statutes of 36 & 37 Vict. c. 66, and 38 & 39 
Vict. c. 77, which went into force November 
1, 1875, with amendments in 1877, 40 & 41 
Vict. c. 9; 1879, 42 & 43 Vict. c. 78; and 1881, 
44 & 45 Vict. c. 68,—made most important 
changes in the organization of, and methods 
of procedtire in, the superior courts of Eng- 
land, consolidating them together so as to 
constitute one supreme court of judicature, 
consisting of two divisions,—her majesty’s 
high court of justice, having chiefly original 
jurisdiction; and her majesty’s court of ap- 
peal, whose jurisdiction is chiefly appellate. 


JUDICATURE ACTS (IRELAND). The act 
of 40 & 41 Vict. c. 57, which went into oper- 
ation Jan. 1, 1878, established a supreme court 
of judicature in Ireland, under which acts 
and subsequent ones a system essentially , 
similar in its constitution to that in England 
is in force. . 


JUDICES. Lat. Judges. See Judex. 
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Judices non tenentur exprimere causam senten- 
tia suæ. Judges are not bound to explain 
the reason of their sentence. Jenk. Cent. 75. 


JUDICES ORDINARII. Lat. Plural of ju- 
dex ordinarius. See Judex. 


JUDICES PEDANEI. Lat. ‘Plural of judes 
pedaneus. See Judex. , 


JUDICES SELECTI. 
selectus. See Judex. 


Lat. Plural of judezr 


Judici oficium suum excedenti non paretur. A 
judge exceeding his office (or jurisdiction) is 
not to be obeyed. Jenk. Cent. p. 139, case 84. 
Said of void judgments. 


Judici satis pena est, quod Deum habet ultorem. 
It is punishment enough for a judge that he 
has God as his avenger. 1 Leon. 295. 


JUDICIA; JUDICIA PUBLICA. Lat. In 
Roman law. Judicial proceedings; trials. 
Judicia publica, criminal trials. Dig. 48, 1. 
See, also, Judicium. 


Judicia in curia regis non adnihilentur, sed stent 
in robore suo quousque per errorem aut at- 
tinctum adnullentur. Judgments in the king’s 
court are not to be Annihilated, but to remain 
in force until annulled by error or attaint. 
2 Inst. 539. 


Judicia in deliberationibus crebro maturescunt, 
in accelerato processu nunquam. Judgments 
frequently become matured by deliberations, 
never by hurried process or precipitation. 8 
Inst. 210. 


Judicia posteriora sunt in lege fortiora. The 
later decisions are the stronger in law. 8 
Coke, 97. 


Judicia sunt tanquam juris dicta, et pro veritate 
accipiuntur. Judgments are, as it were, the 
sayings of the law, and are received as truth. 
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2 Inst. 57., 


JUDICIAL. Belonging to the office of a 
judge; as judicial authority. 
Relating to or counected with the adminis- 
tration of justice; as a judicial officer. 
Having the character of judgment or formal 
legal procedure; as a judicial act. 
Proceeding from a court of justice; as a 
judicial writ, a judicial determination. 
Involving the exercise of judgment or dis- 
cretion; as distinguished from ministerial. 


—Judicial act. An act performed by a court 
or magistrate touching the rights of parties 
or property brought before it or him by vol- 
untary appearance, or by the prior action of 
ministerial officers; in short by ministerial 
acts. Flournoy v. Jeffersonville, 17 Ind. 178, 
79 Am. Dec. 468; Union Pac. R. Co. v. U. S., 
99 U. S. 700, 761, 25 L. Ed. 496; Unitéd States 
v. Ward (C. C. A.) 257 F. 872, 8377; Board of 
Com’rs of Atoka County v. Cypert, 65 OKI. 
168, 166 P. 195, 198, An aet requiring the 
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exercise of some judicial discretion, as dis- 
tinguished from a ministerial act, which re- 
quires none. Ex parte Kellogg, 6 Vt. 510: 
Mills v. Brooklyn, 32 N. Y. 497; Reclamation 
Dist. v. Hamilton, 112 Cal. 603, 44 Pac. 1074; 
Perry v. Tynen, 22 Barb. (N. Y.) 140. A judi- 
cial act involves the exercise of judgment or 
discretion. But where the law enjoins a duty, 
prescribing and defining: the time, manner, 
and occasion of its performance, with such 
certainty that nothing remains for judgment 
or discretion, the duty and act is each minis- 
terial, In re Courthouse of Okmulgee Coun- 
ty, 58 OKl. 683, 161 P. 200, 201; Boynton v. 
Brown (Tex. Civ. App.) 164 S. W. 898, 895. 
The act of an administrative or ministerial 
officer does not become judicial simply be 
cause it requires some discretion and judg- 
ment, but becomes judicial only when there 
is opportunity to be heard, and the produc- 
tion and weighing of evidence and a decision 
thereon. People ex rel. Argus Co. v. Hugo, 
101 Misc. 48, 168 N. Y. S. 25, 27; Sweeney v. 
Young, 82 N. H. 159, 181 A. 155, 157, 42 A. 
L. R. 757. The distinction between a judicial 
and a legislative act is that the one deter- 
mines what the law is, and what the rights 
of parties are, with reference to transactions 
already had; the other provides what the 
law shall be in future cases arising under 
it. Williams v. City of Norman, 85 Okl. 230, 
205 P. 144, 149; State v. Ramirez, 34 Idaho, 
§23, 203 P. 279, 282, 29 A. L. R. 297. 


a 
—Judicial action. Action of a court upor a 
cause, by hearing it, and determining what 
shall be adjudged or decreed between the par- 
ties, and with which is the right of the case. 
Rhode Island v. Massachusetts, 12 Pet. 718, 
9 L. Ed. 1238; Kerosene Lamp Heater Co. v. 
Monitor Oil Stove Co., 41 Ohio St. 298. When 
an inferior officer or board is charged with 
an administrative act, the performance of 
which depends upon and requires the exist- 
ence or ascertainment of facts, the investiga- 
tion and determination of such facts is so- 
called judicial action. Austin v. Eddy, 41 S. 
D. 640, 172 N. W. 517, 518. 


—Judicial admission. See Admissions, 


—dJudicial authority. The power and authority 
appertaining to the office of a judge; juris- 
diction; the official right to hear and deter- 
mine questions in controversy. 


—Judicial business. Such as involves the ex- 
ercise of judicial power, or the application 
of the mind and authority of a court to some 
contested matter, or the conduct of judicial 
proceedings, as distinguished from such min- 
isterial and other acts, incident to the prog- 
ress of a cause, as may be performed by the 
parties, counsel, or officers of the court with- 
out application to the court or judge. See 
Heisen v. Smith, 138 Cal. 216, 71 Pac. 180, 
94 Am. St. Rep. 39; Merchants’ Nat. Bank v. 
Jaffray, 36 Neb. 218, 54 N. W. 258, 19 L, R, A. 
316; State v. California Min. Co., 18 Nev. 214. 


JUDICIAL 


—Judicial circuit. As used in a state constitu- 
tion, a term referring to the subdivisions of 
the state to each of which one judge shall be 
assigned to exercise therein the judicial pow- 
er conferred by the constitution upon circuit 
courts. State v, Butler, 70 Fla. 102, 69 So. 
T71, T79. 


—Judicial committee of the privy council. In 
English law. A tribunal established in 1833, 
composed of members of the privy council, be- 
ing judges or retired judges, which acts as the 
king’s adviser in matters of law. referred to 
it, and exercises a certain appellate jurisdic- 
tion, though its power in this respect. was cur- 
tailed by the judicature act of 1873. It con- 


sists of the Lord Chancellor, the six Lords of - 


Appeal, if Privy Councillors, and such other 
members of the Privy Council as have held 
any high judicial office in the United King- 
dom, India, or the colonies. It is the court 
of final appeal from the ecclesiastical courts, 
from the courts of India, the colonies, domin- 
ions, etc., the Channel Islands and the Isle 
of Man, administering all the different sys- 
tems of law of the countries under its ap- 
pellate jurisdiction, and exercising a notable 
influence on the tenor and course of law in 
some of those jurisdictions, especially Indian 
law. 


—Judicial confession. In the law of evidence. 
A confession of guilt, made by a prisoner be- 
fore a magistrate, or in court, in the due 
eourse of legal proceedings. 1 Greenl. Ev. § 
216; White v. State, 49 Ala. 348; U. S. v. Wil- 
liams, 28 Fed. Cas. 643; State v. Lamb, 28 
Mo. 218; Speer v, State, 4 Tex. App. 479. See 
the title Confession. For extrajudicial con- 
fession, see, also, the title Extrajudicial. 


—dJudicial convention. An agreement entered 
into in consequence of an order of court; as, 
for example, entering into a bond on taking 
out a writ of sequestration. Penniman v. Bar- 
rymore, 6 Mart. N. S. (La.) 494. 


—Judicial decision. An opinion or determina- 
tion of the judges in causes before them, par- 
ticularly in appellate courts. Le Blanc v. Il- 
linois Cent. R. Co., 73 Miss. 463, 19 South, 211, 


—dJudicial dictum, A dictum made by a court 
or judge in the course of a judicial decision or 
opinion. Com. v. Paine, 207 Pa. 45, 56 Atl. 
317. See Dictum. 


—Judicial district. One of the circuits or pre- 
eincts into which a state is commonly divided 
for judicial] purposes, a court of general orig- 
inal jurisdiction being usually provided in 
each of such districts, and the boundaries of 
the district marking the territorial limits of 
its authority; or the district may include 
two or more counties, having separate and 
independent county courts, but in that case 
they are presided over by the same judge. 
See Ex parte Gardner, 22 Nev. 280, 39 Pac. 
570; Lindsley v. Coahoma County Sup’rs, 69 
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Miss. 815, 11 South. 336; Com. v. Haar, 121 
Mass. 377; Consolidated Flour Mills Co. v. 
Muegge, 127 Okl. 295, 260 P. 745, 752. 


—Judicial duty. Within the meaning of the 
Missouri Constitution, such a duty as legiti- 
mately pertains’ to an officer in the depart- 
ment designated by the Constitution as judi- 
cial, State v. Kelly, 27 N. M. 412, 202 P. 524, 
529, 21 A. L. R. 156; State v. Hathaway, 115 
Mo, 36, 21 S. W. 1081. 


—Judicial function. The exercise of the judi- 
cial faculty or office. The capacity to act in the 
specific way which appertains to the judicial 
power, as one of the powers of government. 
The term is used to describe generally those 
modes of action which appertain to the ju- 
diciary as a department of organized govern- 
ment, and through and by means of which 
it accomplishes its purposes and exercises its 
peculiar powers. See State v. Kelly, 27 N. 
M. 412, 202 P. 524, 528, 21 A. L. R. 156; 
Suckow v. Board of Medical Examiners, 182 
Cal. 247, 187 P. 965, 966; Lyon v. City of 
Payette, 38 Idaho, 705, 224 P. 793, 794; Peo- 
ple v. Hersey, 69 Colo. 492, 196 P. 180, 181, 
14 A. L. R. 681; State v. Railroad Com’rs 
of Florida, 79 Fla. 526, 84‘So. 444, 445; Saus- 
kelonis v. Herting, 89 Conn. 298, 94 A. 368, 
369; Apartment & Hotel Financing Corpora- 
tion v. Will, 69 Cal. App. 276, 231 P. 349, 350. 
While ordinarily a case or judicial contro- 
versy within the meaning of Const. art. 3, § 
2, results in a judgment requiring award of 
process of execution to carry it into effect, 
such relief is not an indispensable adjunct 
to the exercise of the “judicial function.” 
Fidelity Nat. Bank & Trust Co. of Kansas 
City v. Swope, 274 U. 8, 123, 47 S. Ct. 511, 
514, 71 L. Ed. 959. 


—dJudicial legislation. 
der the title Judge. 


See judge-made law un- 


—Judicial oath. See the title Oath: 


—Judicial office. A term used in 34 & 35 Vict. 
c. 91, to define qualifications of additional 
members of the judicial committee of the 
Privy Council. . Judicial offices are those 
which relate to the administration of justice; 
Waldo v. Wallace, 12 Ind. 569; and which 
should be exercised by persons of sufficient 
skill and experience in the duties which ap- 
pertain to them. A general term including 
courts of record and courts not of record. 
Buckley v, Holmes, 259 Pa. 176, 102 A. 497, 
500. ‘ 


—Judicial officer. A person in whom is vested 
authority to decide causes or exercise powers 
appropriate to a court. Settle v. Van Evrea, 
49 N. Y. 284; People v. Wells, 2 Cal. 203; 
Reid v. Hood, 2 Nott & McC. (S. C.) 170, 10 
Am, Dec. 582. A surrogate is a “judicial offi- 
cer.” In re Spingarn’s Estate, 96 Misc. 141, 
159 N. Y. S. 605, 608; Prendergast v. Cohalan, 
101 Misc, 712, 166 N. Y. S. 263, 264. A work- 
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-men’s compensation commissioner has been 
held not to be a “judicial officer” ; Appeal of 
Hotel Bond Co., 89 Conn. 148, 93 A, 245, 248; 
while a prosecuting attorney, invested with 
important discretionary power in a motion 
for a nolle prosequi, and whose removal the 
Constitution guards against as it does against 
the removal of a judge, has been held to he 
a “judicial officer,” State v. Ellis, 184 Ind. 
307, 112 N. E. 98, 100; but see, contra, as to 
a solicitor, State v. Crowder, 198 N. ©. 130, 
136 S. E. 337, 83S. Notaries, in taking deposi- 
tions, act judicially and as “judicial officers.” 
Ex parte Noell (Mo. App.) 298 S. W. 488, 491. 


—Judicial power. The authority vested in 
courts and judges, as distinguished from the 
executive and legislative power. Gilbert v. 
Priest, 65 Barb. (N. Y.) 448; In re Walker, 68 
App. Div. 196, 74 N. Y. Supp. 94; State v. 
Denny, 118 Ind. 382, 21: N. E. 252, 4 L. R. A. 
79; U. 8. v. Kendall, 26 Fed. Cas, 753. The 
power of a court to decide and prollounce a 
judgment and carry it into effect between 
persons and parties who bring a case before 
it for decision. Miller, Const. U. §. 314; 
Stuart v. Norviel, 26 Ariz. 493, 266 P. 908, 
909; Shea v. North-Butte Mining Co., 55 
Mont. 522, 179 P. 499, 503; State v. Cox, 87 
Ohio St. 318, 101 N. E. 135, 137. The power 
that adjudicates upon the rights of persons 
or property, and to that end declares, con- 
strues, and applies the law. In re Hunstiger, 
130 Minn. 474, 158 N. W. 869; 870; Hutchins 
v. City of Des Moines, 157 N. W. 881; Stolle 
v. Mitchell, 309 Ill. 341, 141 N. E. 186, 137; 
People v. Hawkinson, 324 Ill. 285, 155 N. E. 
318, 319; Mitchell v. Lowden, 288 Ill. 327, 123 
N. Ð. 566, 572. The power to hear, consider, 
and determine controversies between rival 
litigants as to their personal or property 
rights, and must be regularly invoked at the 
instigation of one of the litigants.. State v. 
Mohler, 98 Kan. 465, 158 P. 408, 410; Ilinois 
Cent. R. Co. v. Dodd, 105 Miss. 23, 61 So. 743, 
49 L. R. A. (N. S.) 565; Devine v, Brunswick- 
Balke-Collender Co., 270 Ill. 504, 110 N. E. 
780, 782, Ann. Cas, 1917B, 887. A power in- 
volving exercise of judgment and discretion 
in determination of questions of right in spe- 
cific cases affecting interests of person or 
property, as distinguished from ministerial 
power involving no discretion. Stanton v. 
State Tax Commission, 114 Ohio St. 658, 151 
N. E. 760, 764; Ward v. Board of Com’rs of 
Okfuskee County, 114 Okl. 246, 246 P. 376, 
878. It is the settled law in this country that 
the judicial power extends to and includes 
the determination of the constitutionality 
and validity of legislative acts in cases com- 
ing before the courts; Cohen v. Virginia, 6 
Wheat. 264, 5 L. Ed. 257; Marbury v. Madi- 
son, 1 Cranch, 137, 2 L. Ed. 60; although 
the propriety of this conclusion is still some- 
times challenged. 


—Judicial proceeding. A general term for pro- 
ceedings relating to, practiced in, or proceed- 
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ing from, a court of justice; or the course 
prescribed to be taken in various cases for the 
determination of a controversy or for legal 
redress or relief. See Hereford v. People, 
197 IN. 222, 64 N. E. 310; Martin v. Simpkins, 
20 Colo. 488, 88 Pac. 1092; Mullen v. Reed, 
64 Conn. 240, 29 Atl. 478, 24 L. R. A. 664, 42 
Am. St. Rep. 174; Aldrich v. Kinney, 4 Conn. 
886, 10 Am. Dec. 151. A proceeding in a le- 
gally. constituted court. Garrett v. State, 18 
Ga. App. 360, 89 S. E. 380. A proceeding 
wherein there are parties, who have oppor- 
tunity to be heard, and wherein the tribunal 
proceeds either to a determination of facts up- 
on evidence or of law upon proved or conceded - 
facts. Mitchel v. Cropsey, 177 App. Div. 663, 
164 N. Y. S. 336, 339. Any proceeding for the 
purpose of obtaining such remedy as the law 
allows; and, when a court is authorized to 
hear and determine a question of fact or a 
mixed question of law or fact upon the evi- 
dence to be produced before it and to render 
a decision affecting the material rights of one 
or more persons, such proceeding is “judicial.” 
Treloar v. Harris, 66 Ind. App. 59, 117 N. E. 
975, 978. 


—Judicial question. One proper for the deter- 
mination of a court of justice, as distinguish- 
ed from such questions as belong to the deci- 
sion of the legislative or executive depart- 
ments of government and with which the 
courts will not interfere, called “political” or 
“legislative” questions. See Patton vy, Chat- 
tanooga, 108 Tenn. 197, 65 S. W. 414. 


—JdJudicial remedy. Such as is administered by 
the courts of justice, or by judicial officers 
empowered for that purpose by the constitu- 
tion and laws of the state. Code Civ. Proe. 
Cal. § 20; Code Civ. Proc. Mont. 1895, § 3469 
(Rey. Codes 1921, § 8995). 


—Judicial separation. A separation of man 
and wife by decree of court, less complete 
than an absolute divorce; otherwise called a 
“limited divorce.” 


—dJudicial statistics. In English law. Statis- 
ties, published by authority, of the civil and 
criminal business of the United Kingdom, and 
matters appertaining thereto. Annual re- 
ports are. published separately for England 
and Wales, for Ireland, and for Scotland. 


—Quasj judicial. A term applied tọ the action, 
discretion, etc., of public administrative offi- 
cers, who are required to investigate facts, or 
ascertain the existence of facts, and draw con- 
clusions from them, as a basis for their offi- 
cial action, and to exercise discretion of a 
judicial nature. See Bair v. Struck, 29 Mont. 
45, T4 Pac. 69, 68 L, R. A. 481; Mitchell v. 
Clay County, 69 Neb. 779, 86 N. W. 678; De 
Weese v. Smith (C. C.) 97 Fed. 317; Oakman 
vy. City of Eveleth, 163 Minn. 100, 203 N. W. 
514, 517; Hoyt v. Hughes County, 32 S. D. 
117, 142 N. W. 471, 473; State v. Ross, 31 
Wyo. 500, 228 P. 636, 641; Ex parte Bentine, 
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181 Wis. 579, 196 N. W. 218, 215; Hipp v. 
Farrell, 169 N. C. 561, 86 S. E. 570, 573; 
Board of Com’rs of Atoka County v. Cypert, 
65 Okl. 168, 166 P. 195, 198; McCollough v. 
Scott, 182 N. C. 865, 109 S. E. 789, 794; In 
re Courthouse of Okmulgee County, 58 OKI, 
683, 161 P. 200, 201. 

As to judicial “Day,” “Deposit,” ‘“Discre- 
tion,” “Documents,” “Evidence,” “Factor,” 
“Mortgage,” “Notice,” “Process,” “Sales,” 
“Sequestration,” and “Writs,” see those ti- 
tles. 


JUDICIARY, adj. Pertaining or relating to 
the courts of justice, to the judicial depart- 
ment of government, or to the administration 
of justice. 


JUDICIARY, n. That branch of government 
invested with the judicial power; the sys- 
tem of courts in a country; the body of judg- 
es; the bench. ` 


JUDICIARY ACT. The name commonly giv- 
en to the act of congress of September 24, 
1789, (1 St. at Large, 73,) by which the sys- 
tem of federal courts was organized, and their 
powers and jurisdiction defined. - 


Judiciis posterioribus fides est adhibenda. 
Faith or credit is to be given to the later judg- 
ments. 13 Coke, 14. 


JUDICIO SISTI. Lat. A caution, or securi- 
ty, given in Scotch courts for the defendant 
to abide judgment within the jurisdiction. 
Stim. Law Gloss. 


Judicis est in pronuntiando sequi regulam, ex- 
ceptione non probata. The judge in his deci- 
sion ought to follow the rule, when the ex- 
ception is not. proved. 


Judicis est judicare secundum allegata et pro- 
Dyer, 12. It is the duty of a judge 
to decide according to facts alleged and 
proved. 


Judicis est jus dicere, non dare. It is the prov- 
ince of a judge to declare the law, not to give 
it. Lofft, Append. 42. 


Judicis officium est opus diei in die suo per- 
ficere. It is the duty of a judge to finish the 
work of each day within that day. Dyer, 12. 


Judicis officium est ut res, ita tempora rerum, 
querere. It is the duty of a judge to inquire 
into the times of things, as well as into things 
themselves. | Co. Litt. 171. 


JUBICIUM. Lat. Judicial authority or ju- 
risdiction; a court or tribunal; a judicial 
hearing or other proceeding; a verdict or 
judgment; a proceeding before a judex or 
judge. State v. Whitford, 54 Wis. 150, 11 N. 
W. 424, l ` l 


Judicium a non suo judice datum nullius est 
momenti. 10 Coke, 70.. A judgment given. by 
one who is not the proper. judge is of no force. 


1034 


JUDICIUM CAPITALE. In old English law. 
Judgment of death; capital judgment. Fleta, 
lib. 1, c. 39, § 2. Called, also, “judicium vitæ 
amissionis,’ judgment of loss of life. Id. lib. 
2,¢. 1, § 5. 


JUDICIUM DEI. In old English and Euro- 
pean law. The judgment of God; otherwise 
called “divinum judicium,” the “divine judg- 
ment.” <A term particularly applied to the 
ordeals by fire or hot iron and water, and also 
to the trials by the cross, the eucharist, and 
the corsned, and the duellum or trial by bat- 
tle, (q. v.,) it being supposed that the inter- 
position of heaven was directly manifest, in 


these cases, in behalf of the innocent. Spel- 
man; Burrill. 
Judicium est quasi Juris dictum. Judgment is, 


as it were, a declaration of law. 


Judicium non debet esse illusorium; suum ef- 
fectum habere debet. A judgment ought not 
to be illusory; it ought to have its proper ef- 
fect. 2 Inst. 341. 


JUDICIUM PARIUM. In old English law. 
Judgment of the peers; judgment of one’s 
peers; trial by jury. Magna Charta, c. 29. 


Judicium redditur in invitum. Co. Litt. 248b. 
Judgment is given against one, whether he 
will or not. . 


Judicium (semper) pro veritate accipitur. A 
judgment is always taken for truth, [that is, 
as long as it stands in force it cannot be con- 
tradicted.] 2 Inst. 880; Co. Litt. 389a, 168a. 


JUG. In old English law. A watery place. 
Domesday; Cowell. 
JUGE. In French law. A judge. 


JUGE DE PAIX. An inferior judicial func- 
tionary, appointed to decide summarily con- 
troversies of minor importance, especially 
such as turn mainly on questions of fact. He 
has also the functions of a police magistrate. 
Ferriére. 


JUGE D'INSTRUCTION. 


JUGERUM. An acre. Co. Litt..5b. As much 
as a yoke (jugum) of oxen could plow in one 
day. 


JUGULATOR. 
or murderer. 


See Instruction. 


In old records. A cutthroat 
Cowell, 


JUGUM. Lat. In the civil law. A yoke; a 
measure of land; as much land as a yoke of 
oxen could plow in a day. Nov. 17, c. 8. 


JUGUM TERRA. In old English law. A 
yoke of land; half a plow-land. Domesday; 
Co. Litt. 5a; Cowell. 


JUICIO. In Spanish law. A trial or suit. 
White, New Recop. b.'8, tit. 4, © 1. f 


1035 


JUICIO DE APEO. The decree of a compe- 
- tent tribunal directing the determining and 
marking the boundaries of lands or estates. 


JUICIO DE CONCURSO DE ACREEDORES. 


The judgment granted for a debtor who has 
various creditors, or for such creditors, to the 
effect that their claims be satisfied accord- 
ing to their respective form and rank, when 
the debtor’s estate is not sufficient to dis- 
charge them all in full. Escriche. 


JUMENT. In old Scotch law. An ox used 
for tillage. 1 Pitc. Crim. Tr. pt. 2, p. 89. 


JUMENTA. In the civil law. Beasts of bur- 
den; animals used for carrying burdens. 
This word did not include “oxen.” Dig. 32, 
. 65, 5. 


JUMP BAIL. To abscond, withdraw, or se- 
crete one’s self, in violation of the obligation 
of a bail-bond. The expression is colloquial, 
‘and is applied only to the act of the princi- 
pal. . 


JUNCARIA. In old English law. The soil 
where rushes grow. Co. Litt. 5a; Cowell. 


Juncta juvant. United they aid. A portion 
of the maxim, “Que non valeant singula junc- 
ta juvant,” (q. v.,) frequently cited. 3 Man. 
& G. 99. ' 


JUNGERE DUELLUM. In old English law. 
To join the duellam; to engage in the com- 
bat. Fleta, lib. 1, c. 21, § 10. 


JUNIOR. Younger. This has been held to 
be no part of a man’s name, but an addition 
by use, and a convenient distinction between 
a father and son of the same name. Cobb v. 
Lucas, 15 Pick. (Mass.) 9;. People v. Collins, 
7 Johns, (N. Y.) 552; Padgett v. Lawrence, 
10 Paige (N. Y.) 177, 40 Am. Dec, 232; Pren- 


tiss v. Blake, 34 Vt. 460; Maxwell v. State,. 


65 So. 732, 734, 11 Ala. App. 53. 

As to junior “Barrister,” “Counsel,” “Cred- 
itor,” “Execution,” “Judgment,” and “Writ,” 
see those titles. 


JUNIOR RIGHT. A custom prevalent in 
some parts of England (also at some places 
on the continent) by which an estate descend- 
ed to the youngest son in preference to his 
older brothers; the same as “Borough-Eng- 
lish.” 


JUNIPERUS SABINA. In medical jurispru- 
dence. This plant is commonly called “sayin.” 


JUNK. Worn out and discarded material in 
- general that may be turned to some use; es- 
pecially old rope, chain, iron, copper, parts of 
machinery and bottles gathered or bought 
up by tradesmen called junk dealers; hence 
rubbish of any kind; odds and ends. Mel- 
nick v. City of Atlanta, 94 S. E. 1015, 1016, 
147 Ga. 525; City of Shreveport v. Schultz, 
98 So. 411, 412, 154 La. 899; City of St. Louis 


. 


JURA PRADIORUM 


v. Baskowitz, 201 S. W. 870, 878, 273 Mo. 543; 
People v. Riverside Scrap Iron & Metal Co., 
168 N. W. 424, 202 Mich. 469; Smolensky V. 
City of Chicago, 118 N. E. 410, 411, 282 Ill 
181; State v. Shapiro, 101 A. 703, 706, 131 
Md. 168, Ann. Cas. 1918E, 196; Peisner v. 
City of Chicago, 149 N. E. 18, 19, 318 IN. 131. 


JUNK-SHOP. A shop where old cordage and 
ships’ tackle, old iron, rags, bottles, paper, 
etc., are kept and sold. A place where odds 
and ends are purchased and sold. Charleston 
City Council y. Goldsmith, 12 Rich. Law (S. 


- ©.) 470. 


JUNTA, or JUNTO. A select council for tak- 
ing cognizance of affairs of great consequence 
requiring secrecy; a cabal or faction. ‘This 
was a popular nickname applied to the Whig 
ministry in England, between 1693-1696. 
They clung to each other for mutual protec- 
tion against the attacks of the so-called “Re- 
actionist Stuart Party.” 


JURA. Lat. Plural of “jus.” Rights; laws. 
1 Bl. Comm. 123. See Jus. 


Jura ecclesiastica limitata sunt Infra limites 
separatos. Ecclesiastical laws are limited 
within separate bounds. 3 Bulst. 53. 


Jura eodem modo destituuntur quo constituan- 
tur. Laws are abrogated by the same means 
[authority] by which they are made. Broom, 
Max. 878. 


JURA FISCALIA. In English law. Fiscal 
rights; rights of the exchequer. 8 Bl. Comm. 
45. 


JURA IN RE. In the civil law. Rights in 
a thing; rights which, being separated from 
the dominium, or right of property, exist in- 
dependently of it, and are enjoyed by some 
other person than him who has the dominium, 
Mackeld. Rom. Law, § 287. 


JURA MAJESTATIS. Rights of sovereignty 
or majesty; a term used in the civil law to 
designate certain rights which belong to each 
and every sovereignty and which are deemed 
essential to its existence. Gilmer y. Lime 
Point, 18 Cal. 250. 


JURA MIXTI DOMINII. In old English law. 
Rights of mixed dominion. The king’s right 
or power of jurisdiction was so termed. Hale, 
Anal. § 6. 


dura nature sunt immutabilla. 
nature are unchangeable. 


The laws of 
Branch, Prine. 


JURA PERSONARUM. Rights of persons; 
the rights of persons. Rights which concern 
and are annexed to the persons of men, 1 
Bl. Comm. 122. : 


JURA PRÆDIORUM. In the civil law. The 
rights of estates. Dig. 50, 16, 86. 


Jura publica anteferenda privatis. Public 
rights are to be preferred to private. Co. Litt. 
130a. Applied to protections, 


JURA REGALIA 


Jura publica ex privato [privatis] promiscue 
decidi non debent. Public rights ought not 
to be decided promiscuously with private. 
Co. Litt. 130a, 181b. 


JURA REGALIA. 
rights or privileges. 
3 Bl. Comm, 44. 


JURA REGIA. In English 
rights;. the . prerogatives 
Crabb, Com. Law, 174. 


In English law. Royal 
1 Bl. Comm. 117, 119; 


law. Royal 
of the crown. 


Jura regis specialia non conceduntur per gen- 
eralia verba. The special rights of the king 
are not granted by general. words. Jenk. 
Cent. p. 103. 


JURA RERUM. Rights of things; the rights 
of things; rights which a man may acquire 
over external objects or things, unconnect- 
ed with his person. 1 Bl Comm. 122; 2 BI. 
Comm. 1. 


Jura sanguinis nullo jure civili dirimi possunt. 
The right of blood and kindred'cannot be de- 
stroyed by any civil law. Dig. 50, 17,9; Bac. 
Max. reg. 11; Broom, Max. §83; Jackson v. 
Phillips, 14 Allen (Mass.) 562. 


JURA SUMMI IMPERII. Rights of supreme 
dominion; rights of sovereignty. 1 BL 
Comm. 49; 1 Kent, Comm. 211. 


JURAL. il. Pertaining to natural or positive 
right, or to the doctrines of rights and obli- 
gations; as “jural relations.” 

2. Of or pertaining to jurisprudence; 
ristic; juridical. 

3. Recognized or sanctioned by positive 
law; embraced within, or covered by, the 
rules and enactments of positive law. Thus, 
the ‘‘jural sphere” is to be distinguished from 
the “moral sphere;” the latter denoting the 
whole scope or range of ethics or the science 
of conduct, the former embracing only such 
portions of the same as have been made the 
_ subject of legal sanction or recognition. 

4. Founded in law; organized upon the ba- 
sis of a fundamental law, and existing for the 
recognition and protection of rights. Thus, 
the term “jural society” is used as the syno- 
nym of “state” or “organized political com- 
munity.” 


JURAMENTÆ CORPORALES. 
poral oaths, q. v. 


ju- 


Lat. Cor- 


JURAMENTUM. Lat. 
oath, 


JURAMENTUM CALUMNIÆ. In the civil 
and canon law. ‘The‘oath of calumny. An 
oath imposed upon both parties to a suit, as 
a preliminary to its trial, to the effect that 
they are not influenced by malice or any sin- 
ister motives in prosecuting or defending the 
same, but by a belief in the justice of their 
cause. It was also required of the attorneys 
and proctors, i 


In the civil law. An 
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JURAMENTUM CORPORALIS. A corporal 
oath. See Oath. 


Juramentum est indivisibile; et non est admit- 
tendum in parte verum et in parte falsum. An 
oath is indivisible; it is not to be held partly 
true and partly false. 4 Inst. 274. 


JURAMENTUM IN LITEM. In the civil law. 
An assessment oath; an oath, taken by the 
plaintiff in an action, that the extent of the 
damages he has suffered, estimated in money, 
amounts to a certain sum, which oath, in cer- 
tain cases, is accepted in lieu of other proof. 
Mackeld. Rom, Law, § 376. 


JURAMENTUM JUDICIALE. In the civil 
law. An oath which the judge, of his own 
accord, defers to either of the parties. It 
is of two kinds: First, that which the judge 
defers for the decision of the cause, and which 
is understood by the general name “jura- 
mentum judiciale,” and is sometimes called 
“suppletory oath,” juramentum suppletorium ; 
second, that which the judge defers in order 
to fix and determine the amount of the con- 
demnation which he ought to pronounce, and 
which is called “juramentum in litem.” Poth. 
ObL p. 4, c. 3, § 3, art. 3. 


JURAMENTUM NECESSARIUM. In Roman 
law. A compulsory oath. A disclosure un- 
der oath, which the prætor compelled one 
of the parties to a suit to make, when the 
other, applying for such an appeal, agreed 
to abide by what his adversary should swear. 
1 Whart. Ev. § 458; Dig. 12, 2, 5, 2. 


JURAMENTUM VOLUNTARIUM. In Ro 
man law. A voluntary oath. A species of 
appeal to conscience, by which one of the par- 
ties to a suit, instead of proving his case, of- 
fered to abide by what his adversary should 
answer under oath. 1 Whart. Ev. § 458; Dig. 
12, 2, 34, 6. 


JURARE. Lat. To swear; to take an oath. 


Jurare est Deum in testem vocare, et est 
actus divini cultus. 3 Inst. 165. To swear 
is to call God to witness, and is an act of re-- 
ligion. 


JURAT. The clause written at the foot of 
an affidavit, stating when, where, and before 
whom such affidavit was sworn. See U. S. 
v. McDermott, 140 U. S. 151, 11 Sup. Ct. 746, 
35 L. Ed. 391; U.S. v. Julian, 162 U. 8. 324, 
16 Sup. Ct. 801, 40 L. Ed. 984; Lutz v. Kin- 
ney, 23 Nev. 279, 46 Pac. 257. 


JURATA. In old English law. A jury of 
twelve men sworn. Especially, a jury of the 
common law, as distinguished from the as- 
sisa. 

The jury clause in a nisi prius record, so 
called from the emphatic words of the old 
forms: “Jurata ponitur in respectum,” the 
jury is put in respite. Townsh. PL 487. 

Also a jurat, (which see.) ` 
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JURATION. The act of swearing; the ad- 
ministration of an oath. . 


Jurato creditur in judicio. 


is to be believed in judgment. 3 Inst. 79. 


JURATOR. A juror; a compurgator, (q. v). 


Juratores debent esse vicini, sufficientes, et 
minus suspecti. Jurors ought to be neighbors 
of sufficient estate, and free from suspicion. 
Jenk. Cent. 141. 


Juratores sunt Judices facti. Jenk. Cent. 61. 
Juries are the judges of fact. 


JURATORY CAUTION. In Scotch law. A 
description of caution (security) sometimes of- 
fered in a suspension or advocation where the 
complainer is not in circumstances to offer 
any better. Bel. 


JURATS. In English law. Officers in the 
nature of aldermen, sworn for the govern- 
ment of many corporations. The twelve as- 
sistants of the bailiff in Jersey are called 
“jurats.” 


JURE. Lat. By right; inright; by the law. 


JURE BELLI. By the right or law of war. 
1 Kent, Comm. 126; 1 C. Rob. Adm. 289. 


JURE CIVILI. By the civil law. Inst. 1, 3, 
4; 1 Bl. Comm. 428. 


JURE CORONA. In right of the crown. 


JURE DIVINO. By divine right. 1 BI. 
Comm, 191. 


JURE ECCLESIA. 
1 Bl. Comm. 401. 


In right of the church. 


JURE EMPHYTEUTICO. By the right or 
law of emphyteusis. 3 Bl. Comm. 232. See 
Emphyteusis. 


JURE GENTIUM. By the law of nations. 
Inst. 1, 3, 4; 1 Bl. Comm. 423. 


Jure nature æquum est neminem cum alterius 
detrimento et injuria fieri locupletiorem. By 
the law of nature it is not just that any one 
should be enriched, by the detriment or in- 
jury of another. Dig. 50, 17, 206. 


JURE PROPINQUITATIS. By right of pro- 
pinquity or nearness. 2 Crabb, Real Prop. p. 
1019, § 2398. 


JURE REPRESENTATIONIS. By. right of 
representation; in the right of another per- 
son. 2 Bl. Comm. 224, 517; 2 Crabb, Real 
Prop. p. 1019, § 2398. 


JURE UXORIS. In right of a wife. 
Comm. 210. 


3 BL 


Juri non est consonum quod aliquis accessorius 
in curia regis convincatur antequam aliquis de 
facto fuerit attinctus. It is not consonant to 
justice that any accessary should be convict- 


He who makes oath . 


JURISCONSULT 


ed in the king’s court before any one has been 
attainted of the fact. 2 Inst. 183. 


JURIDICAL. Relating to administration of 
Justice, or office of a judge. 

Regular; done in conformity to the laws 
of the country and the practice which is there 
observed. 


JURIDICUS. Lat. Relating to the courts or 
to the administration of justice; juridical; 
lawful. Dies juridicus, a lawful day for the 
transaction of business in court; a day on 
which the courts are open. 


JURIS. Lat. Of right; of law. 


Juris affectus in executione consistit. The ef- 
fect of the law consists in the execution. Co. 
Litt. 289b. 


JURIS ET DE JURE. Of law and of right. 
A presumption juris et de jure, or an irrebut- 
table presumption, is one which the law will 
not suffer to be rebutted by any counter-evi- 
dence, but establishes as conclusive; while 
a presumption juris tantum is one which holds 
good in the absence of evidence to the con- 
trary, but may be rebutted. 


JURIS ET SEISINAE CONJUNCTIO. The 
union of seisin or possession and the right of 
possession, forming a complete title. 2 BL 
Comm. 199, 311. 


Juris ignorantia est cum jus nostrum ignoramus. 
It is ignorance of the law when we do not 
know our own rights. Haven v. Foster, 9 
Pick. (Mass.) 130, 19 Am. Dec. 353. 


JURIS POSITIVI. Of positive law; a regu- 
lation or requirement of positive law, as dis- 
tinguished from natural or divine law. 1 BI. 
Comm. 439; 2 Steph. Comm. 286. 


Juris precepta sunt hec: Honeste vivere; 
alterum non ledere; suum cuique tribuere. 
These are the precepts of the law: To live 
honorably; to hurt nobody; to render to ev- 
ery one his due. Inst. 1, 1, 3; 1 Bl. Comm. 
40. 


JURIS PRIVATI. Of private right; subjects 
of private property. Hale, Anal. § 23. 


JURIS PUBLICI. Of common right; of com- 
mon or public use; such things as, at least 
in their own use, are common to all the king’s 
subjects; as common highways, common 
bridges, common rivers, and common ports. 
Hale, Anal. § 23. 


JURIS UTRUM. In English law. An abol- 
ished writ which lay for the parson of a 
church whose predecessor had alienated the 
lands and tenements thereof. Fitzh. Nat. 
Brey, 48. 


JURISCONSULT. A jurist; a person skill- 
ed in the science of law, particularly of inter- 
national or public law. 


JURISCONSULTUS 


JURISCONSULTUS. Lat. In Roman law. 
An expert in juridical science; a person thor- 
oughly versed in the laws, who was habitual- 
ly resorted to, for information and advice, 
both by private persons as his clients, and al- 
so by the magistrates, advocates, and others 
employed in administering justice. ' 


Jurisdictio est potestas de publico introducta, 
cum necessitate juris dicendi. Jurisdiction is a 
power introduced for the publie good, on ac- 
count of the necessity of dispensing justice. 
10 Coke, 73a. 


JURISDICTION. The power and authority 
constitutionally conferred upon (or constitu- 
tionally recognized as existing in) a court or 
judge to pronounce the sentence of the law, 
or to award the remedies provided by law, up- 
on a state of facts, proved or admitted, re- 
ferred to the tribunal for decision, and au- 
thorized by law to be the subject of investiga- 
tion or action by that tribunal, and in favor of 
or against persons (or a res) who present 
themselves, or who are brought, before the 
court in some manner sanctioned by law as 
proper and sufficient. 1 Black, Judgm. § 215. 
And see Nenno v. Railroad Co., 105 Mo. App. 
540, 80 S. W. 24; Ingram v. Fuson, 118 Ky. 
882, 82 S. W. 606; Tod v. Crisman, 123 Iowa, 
693, 99 N. W. 686; Harrigan v. Gilchrist, 121 
Wis. 127, 99 N. W. 909; Wightman v. Karsner, 
20 Ala. 451; Reynolds v. Stockton, 140 U. 8. 
254, 11 S. Ct. 773, 35 L. Ed. 464; Templeton 
v. Ferguson, 89 Tex. 47, 33 S. W. 329; Succes- 
sion of Weigel, 17 La. Ann. 70. 

Cognizance; capacity to determine the 
merits of a dispute or controversy and to 
grant the relief asked for. Kardo Co. v. Ad- 
ams (C. ©. A.) 231 F. 950, 955. 

Jurisdiction is a power constitutionally con- 
ferred upon a judge or magistrate to take cog- 
nizance of and determine causes according to 
law, aud to carry his sentence into execution. 
U. 8. v. Arredondo, 6 Pet. 691, 8 L. Ed. 547; 
Yates v. Lansing, 9 Johns. (N. Y.) 413, 6 Am. 
Dee. 290; Johnson v. Jones, 2 Neb. 185. 


The authority of 2 court as distinguished from the 
other departments; judicial power considered with 
reference to its scope and extent as respects the 
questions and persons subject to it; power given 
by law to hear and decide controversies. Abbott. 

Jurisdiction is the power to hear and determine 
the subject-matter in controvérsy between parties 
to the suit; to adjudicate or exercise any judicial 
power over them, Rhode Island v. Massachusetts, 
12 Pet. 657, 717, 9 L. Ed. 1233. 

Jurisdiction is the power to hear and determine 
a cause; the authority by which judicial officers 
take cognizance of and decide causes. Brownsville 
v. Basse, 43 Tex. 440. 


Appellate Jurisdiction 


The power and authority to take cognizance 
of a cause and proceed to its determination, 
not in its initial stages, but only after it has 
been finally decided by an inferior court, i. è., 
the power ef review and determination on-.ap- 
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peal, writ of error, certiorari, or other similar 
process. 
Concurrent Jurisdiction 

The jurisdiction of several different tri- 
bunals, each authorized to deal with the same 
subject-matter at the choice of the suitor. 
State v. Sinnott, 89 Me. 41, 35 A. 1007; Rogers 
v. Bonnett, 2 OKI. 553, 37 P. 1078; Hercules 
Iron Works v. Railroad Co., 141 Ill. 491, 30 N. 
E. 1050; In re Nichols’ Will, 64 Okl. 241, 166 
P. 1087, 1090; Cashman v. Vickers, 69 Mont. 
516, 223 P. 897, 898. 


Contentious Jurisdiction 


In English ecclesiastical law. Tbat branch 
of the jurisdiction of the ecclesiastical courts 
which is exercised upon adversary or conten- 
tious (opposed, litigated) proceedings. 


Co-ordinate Jurisdiction 


That which is possessed by courts of equal 
rank, degree, or authority, equally competent - 
to deal with the matter in question, whether 
belonging to the same or different systems ; 
concurrent jurisdiction, 


Criminal Jurisdiction 


That which exists for the trial and punish- 
ment of criminal offenses; the authority by 
which judicial officers take cognizance of and 
decide criminal cases. Ellison y. State, 125 
Ind. 492, 24 N. E. 739; In re City of Buffalo, 
189 N. Y. 422, 34 N. E. 1108. 


Equity Jurisdiction 


In a general sense, the jurisdiction belong- 
ing to a court of equity, but more particularly 
the aggregate of those cases, controversies, 
and occasions which form proper subjects for 
the exercise of the powers of a chancery court. 
See Anderson v. Carr, 65 Hun, 179, 19 N. Y. 
8. 992; People v. McKane, 78 Hun, 154, 28 N. 
Y. 5. 981. 


Foreign Jurisdiction 


Any jurisdiction foreign to that of the 
forum. Also the exercise by a state or nation 
of jurisdiction beyond its own territory, the 
right being acquired by treaty or otherwise. 


General Jurisdiction 


Such as extends to all controversies that 
may be brought before a court within the le- 
gal bounds of rights and remedies; as op 
posed to special or limited jurisdiction, which 
covers only a particular class of cases, or 
cases where the amount in controversy is be- 
low a prescribed sum, or which is subject to 
specific exceptions. The terms “general” and 
“special,” applied to jurisdiction, indicate the 
difference between a legal authority extend- 
ing to the whole of a particular subject and 
one limited to a part; and, when applied to 
the terms of court, the oceasion upon which 
these powers can be. respectively exercised. 
Gracie v. Freeland, 1 N. Y. 232, 
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Limited Jurisdiction 


This term is ambiguous, and the books 
sometimes use it without due precision. It 
is sometimes carelessly employed instead of 
“special.” The true distinction between 
courts is between such as possess a general 
and such as have only a special jurisdiction 
for a particular purpose, or are clothed with 
special powers for the performance. Obert v. 
Hammel, 18 N. J. Law, 73. 


Original Jurisdiction 


Jurisdiction in the first instance; jurisdic- 
tion to take cognizance of a cause at its in- 
eeption, try it, and pass judgment upon the 
law and facts. Distinguished from appellate 
jurisdiction. 

Probate Jurisdiction / 

Such jurisdiction as ordinarily pertains to 
probate, orphans’, or surrogates’ courts, in- 
cluding the establishment of wills, the admin- 
istration of estates, the supervising of the 
guardianship of infants, the allotment of dow- 
er, etc. See Richardson v. Green, 61 F. 423, 9 
CG. C. A. 565; Chadwick v. Chadwick, 6 Mont. 
566, 13 P. 385. 


Special Jurisdiction 


A court authorized to take cognizance of 
only some few kinds of causes or proceedings 
expressly designated by statute is called a 
“court of special jurisdiction.” 


Summary Jurisdiction 


The jurisdiction of a court to give a judg- 
ment or make an order itself forthwith; e. g., 
to commit to prison for contempt; to punish 


.malpractice in a solicitor; or, in the case of- 


justices of the peace, a jurisdiction to convict 
an offender themselves instead of committing 
him for trial by a jury. Wharton. 


Territorial Jurisdiction 


` Jurisdiction considered as limited to cases 
arising or persons residing within a defined 
territory, as, a county, a judicial district, ete. 
The authority of any court is limited by the 
boundaries thus fixed. See Phillips v. Thralls, 
26 Kan. 781. 


Voluntary Jurisdiction 


In English law. A jurisdiction exercised by 
certain ecclesiastical courts, in matters where 
there is no opposition. 3 Bl. Comm. 66. The 
opposite of contentious jurisdiction, (g. v.) In 
Scotch law. One exercised in matters admit- 
ting of no opposition or question, and there- 
fore cognizable by any judge, and in any place, 
and on any lawful day. Bell. 


Jurisdiction Clause 


In equity practice. That part of a bill which 
is intended to give jurisdiction of the suit to 
the court, by a general averment that the 
acts complained of are contrary to equity, and 
tend to the injury of the complainant, and 


JURISPRUDENCE 


that he has no remedy, or not a complete 
remedy, without the assistance of a court of 
equity, is called the “Jurisdiction clause.” 
Mitf. Eq. Pl. 43. 


JURISDICTIONAL. Pertaining or relating 
to jurisdiction; conferring ‘jurisdiction; 
showing or disclosing jurisdiction; defining 
or limiting jurisdiction; essential to juris- 
diction. 

— Jurisdictional facts. See Fact. 


JURISINCEPTOR. Lat. A student of the 
civil law. 


JURISPERITUS. Lat. 
the law. 


Skilled or learned in 


JURISPRUDENCE. The philosophy of law, 
or the science which treats of the principles 
of positive law and legal relations, 


“The term is wrongly applied to actual systems 
of law, or to current views of law, or to suggestions 
for its amendment, but is the name of a science. 
This science is a formal, or analytical, rather than 
a material, one. It is the science of actual or posi- 
tive law. It is wrongly divided into ‘general’ and 
‘particular,’ or into ‘philosophical’ and ‘historical.’ 
It may therefore be defined as the formal science 
of positive law.” Holl. Jur. 12. ‘ 

In the proper sense of the word, “jurisprudence” 
is the science of law, namely, that science which has 
for its function to ascertain the principles on which 
legal rules are based, so as Rot only to classify those 
rules in their proper order, and show the relation 
in which they stand to one another, but also to set- 
tle the manner in which new or doubtful cases 
should be brought under the appropriate rules. 
Jurisprudence is more a formal than a material 
science. It has no direct concern with questions of 
moral or political policy, for they fall under the 
province of ethics and legislation; but, when a new 
or doubtful case arises to which two different rules 
seem, when taken literally, to be equally applicable, 
it may be, and often is, the function of jurisprudence 
to consider the ultimate effect which would be pro- 
duced if each rule were applied to an indefinite num- 
ber of similar cases, and to choose that rule whieh, 
when so applied, will produce the greatest advantage 
to the community, Sweet. 


Comparative Jurisprudence 


The study of the principles of legal science 
by the comparison of various systems of law. 


Equity Jurisprudence 

That portion of remedial justice which is 
exclusively administered by courts of equity 
as distinguished from courts of common law. 
Jackson v. Nimmo, 8 Lea (Tenn.) 609. More 
generally speaking, the science which treats 
of the rules, principles, and maxims which 
govern the decisions of a court of equity, the 
eases and controversies which are considered 
proper subjects for its cognizance, and the 
nature and form of the remedies which it 
grants. 


Medical Jurisprudence 


The science which applies the principles 
and practice of the different branches of medi- 


JURISPRUDENTIA 


cine to the elucidation of doubtful questions in 
a court of justice. Otherwise called “forensic 
medicine,” (g. v.). A sort of mixed science, 
which may be considered as common ground 
to the practitioners both of law and physic. 
1 Steph. Comm. 8, 


JURISPRUDENTIA. Lat. In the civil and 
common law. Jurisprudence, or legal science. 


Jurisprudentia est divinarum atque humanarum 
rerum notitia, justi atque injusti scientia. Ju- 
risprudence is the knowledge of things divine 
and human, the science of what is right and 
what is wrong. Dig. 1, 1, 10, 2; Inst. 1, 1, 1. 
This definition is adopted by Bracton, word 
for word. Bract. fol. 3. 


Jurisprudentia legis communis Angliz est scien- 
tia socialis et copiosa. The jurisprudence of 
the common law of England is a science social 
and comprehensive. 7 Coke, 28a. 


JURIST. One who is versed or skilled in 
law; answering to the Latin “jurisperitus,” 
(q. v.). 

One who is skilled in the civil law, or law 
of nations. The term is now usually applied 
to those who have distinguished themselves 
by their writings on legal subjects. 


JURISTIC. Pertaining or belonging to, or 
characteristic of, jurisprudence,- or a jurist, 
or the legal profession. 


JURISTIC ACT. One designed to have a le 
gal effect, and capable thereof. f 
An act of a private individual directed to 
the origin, termination, or alteration of a 
right. Webster, Dict., citing T. E. Holland. 


JURNEDUM. In old English law. 
ney; a day’s traveling. Cowell. 


A jour- 


JURO. In Spanish law. A certain perpetual 
pension, granted by the king on the public 
revenues, and more especially on the salt- 
works, by favor, either in consideration of 
meritorious services, or in return for money 
loaned the government, or obtained by it 
through forced loans. Escriche. 


JUROR. One member of a jury. The term 
is not inflexible, and besides a person who has 
been accepted and sworn to- try a cause ‘“ju- 
ror?” may also mean a person selected for 
‘ jury service. Green v. Smither (Ky:) 199 S. 
wW. 1056; People v. Newmark, 312 Ill. 625, 
144 N. E. 338, 340. Sometimes, one who takes 
an oath; as in the term “non-juror,” a per- 
son who refuses certain oaths. 


JUROR’S BOOK. A list of persons qualified 
to serve on juries. 


JURY. In practice. A certain number of 
men, selected according to law, and sworn 
(jurati) to inquire of certain matters of fact, 
and declare the truth upon evidence to be 


laid ‘before them. ‘This definition . embraces. 


the various subdivisions of juries; as grand 


‘to twenty-three; 
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jury, petit jury, common jury, special jury, 
coroner's jury, sheriffs jury, (q. v.) 

A jury is a body of men temporarily select- 
ed from the citizens of a particular district, 
and invested with power to present or indict 
a person for a public offense, or to try a ques- 
tion of fact. Code Civil Proc. Cal. § 190. 


The terms “jury” and “trial by jury,” as used in 
the constitution, mean twelve competent men, dis- 
interested and impartial, not of kin, nor personal 
dependents of either of the parties, having their 
hemes within the jurisdictional limits of the court,. 
drawn and selected by officers free from all bias in 
favor of or against either party, duly impaneled and 
sworn to render a true verdict according to the law 
and the evidence. State v. McClear, 11 Nev. 39. 


Classification 


—Common jury. In practice. The ordinary 
kind of jury by which issues of fact are gen- 
erally tried, as distinguished from a special 
jury, (q. v). 


—Foreign jury. A jury obtained from a coun- 
ty other than that in which issue was joined. 


—Grand jury. A jury of inquiry who are sum- 
moned and returned by the sheriff to each 
session of the criminal courts, and whose duty 
is to receive complaints and accusations in 
criminal cases, hear the evidence adduced on 
the part of the state, and find bills of indict- 
ment in cases where they are satisfied a trial 
ought to be had. They are first sworn, and 
instructed by the court. This is called a 
“grand jury” because it comprises a greater 
number of jurors than the ordinary trial jury 
or “petit jury.” At common law, a grand 
jury consisted of not less than twelve nor 
more than twenty-three men, and this is still 
the rule in many of the states, though in some 
the number is otherwise fixed by statute; 
thus in Oregon and Utah, the grand jury is 
composed of seven men; in South Dakota, not 
less than six nor more than eight; in Texas, 
twelve; in Idaho, sixteen; in Washington, 
twelve to seventeen; in North Dakota, sixteen 
in California, nineteen; in 
New Mexico, twenty-one. See Kx parte Bain, 
121 U. S. 1, 7 S. Ct. 781, 30 L. Ed. 849; In re 
Gardiner, 31 Misc. 364, 64 N. Y.’S. 760; Fin- 
ley v. State, 61 Ala. 204; People v. Duff, 65 
How. Prac. (N. Y.) 365; English v. State, 81 
Fla. 349, 12 So. 689; Jones v. McClaughry, 
169 Iowa, 281, 151 N. W. 210, 216. 


—Mixed jury. A bilingual jury; a jury of the 
half-tongue. See De Medietatæ Linguæ. Also 
a jury composed partly of negroes and partly 
of white men. 


—Petit jury. The ordinary jury of twelve 
men for the trial of a civil or criminal action. 
So called to distinguish it from the grand 
jury. A petit jury is a body of twelve men 
impaneled and sworn in a district court, to try 
and determine, by a true and unanimous ver- 
dict, any question or issue of fact, in any civil 
or criminal.action or proceeding, according to 
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law and the evidence as given them in the 
court. Gen. St. Minn. 1878, c. 71, § 1 (Minn. 
St. 1927, § 9456). 


—Pix jury. See Pix. 


—Special jury. A jury ordered by the court, 
on the motion of either party, in cases of un- 
usual importance or intricacy. Called, from 
the manner in which it is constituted, a 
“struck jury.” 3 Bl. Comm. 357. A jury com- 
posed of persons above the rank of ordinary 
freeholders; usually summoned to try ques- 
tions of greater importance than those usually 
submitted to common juries. Brown. 


—Struck jury. In practice. A special jury. 
So called because constituted by striking out a 
certain number of names from a prepared list. 
See Wallace v. Railroad Co., 8 Houst. (Del.) 
529, 18 A. 818; Cook v. State, 24 N. J. Law, 
843. i 


—Trial jury. A body of men returned from 
the citizens of a particular district before a 
court or officer of competent jurisdiction, and 
sworn to try and determine, by verdict, a 
question of fact. Code Civ. Proc. Cal. § 193. 


Other Compound Terms 


—Jury-box. The place in court (strictly an in- 
closed place) where the jury sit during the 
trial of a cause. 1 Archb. Pr. K. B. 208; 1 
Burrill, Pr. 455. 


—Jury commissioner. An officer charged with 
the duty of selecting the names to be put 
into the jury wheel, or of drawing the panel of 
jurors for a particular term of court. 


—Jury-list. A paper containing the names of 
jurors impaneled to try a cause, or it con- 
tains the names of all the jurors summoned 
to attend court. 


—Jury of matrons. In common-law practice. 
A jury of twelve matrons or discreet women, 
impaneled upon a writ de ventre inspiciendo, 
or where a female prisoner, being under sen- 
tence of death, pleaded her pregnancy as a 
ground for staying execution. In the latter 
case, such jury inquired into the truth of 
the plea. 


—Jury process. The process by which a jury 
is summoned in a cause, and by which their 
attendance is enforced. 


—Jury wheel. A machine containing the 
names of persons qualified to serve as grand 
and petit jurors, from which, in an order 
determined by the hazard of its revolutions, 
are drawn a sufficieut number of such names 
to make up the panels for a given term of 
court. 


JURYMAN. 
on a jury. 


JURYWOMAN. One member of 
matrons, (g. v.). 
Bu.Law Dict.(8D Ep.) —66 


A juror; one who is impaneled 


a jury of 


JUS ABSTINENDI 


JUS... Lat. In Roman law. Right; justice; 
law; the whole body of law; also a right. 
The term is used in two meanings: ` 

t. “Jus” means “law,” considered in the 
abstract; that is, as distinguished from any 
Specific enactment, the science or department 
of learning, er quasì personified factor in hu- 
man history or conduct or social development, 
which we call, in a general sense, “the law.” 
Or it means the law taken as a system, an ag- 
gregate, a whole; “the sum total of a number 
of individual laws taken together.” Or it 
may designate some one particular system or 
body of particular laws; as in the phrases 
“jus civile,” “jus gentium,” “jus pretorium.” 

2, In a second sense, “jus” signifies “a 
right ;” that is, a power, privilege, faculty, or 
demand inherent in one person and incident 
upon another; or a capacity residing in one 
person of controlling, with the assent and as- 
sistance of the state, the actions of another. 
This is its meaning in the expressions “jus in 
rem,” “jus accrescendi,” “jus possessionis.” 

It is thus seen to possess the same ambigui- 
ty as the words “droit,” “recht,” and “right,” 
(which see.) 


Within the meaning of the maxim that ‘ignorantia 
juris non excusat” (ignorance of the law is no ex- 
cuse), the word “jus” is used to denote the general 
law or ordinary law of the land, and not a private 
right. Churchill v. Bradley, 58 Vt. 403, 5 A. 189, 56 
Am. Rep. 563; Cooper v., Fibbs, L. R. 2 H. L. 149; 
Freichnecht v, Meyer, 39 N. J. Eq. 561. 


The continental jurists seek to avoid this 
ambiguity in the use of the word “jus,” by 
calling its former signification “objective,” 
and the latter meaning “subjective.” Thus 
Mackeldey (Rom. Law, § 2) says: “The laws 
of the first kind [compulsory or positive laws] 
form law [jus] in its objective sense, [jus est 
norma agendi, law is a rule of conduct.] The 
possibility resulting from law in this sense 
to do or require another to do is law in its 
subjective sense, [jus est facultas agendi, law 
is a license to act.} The voluntary action of 
man in conformity with the precepts of law is 
called ‘justice,’ [justitia.]” 

Some further: meanings of the word are: 

An action. Bract. fol. 3. Or, rather, those 
proceedings in the Roman action which were 


‘conducted before the prætor. ` 


Power or. authority. Swi juris, in one’s own 
power; independent. Inst. 1, 8, pr.; Bract. 
fol. 3. Alieni juris, under another’s power. 
Inst. 1, 8, pr. 

The profession (@rs) or practice of the law. 
Jus ponitur pro ipsa arte. Bract. fol. 2b. 

A court or judicial tribunal, (locus in quo 
redditur jus.) Id. fol. 3. 

For various compound and descriptive 
terms, see the following titles: 


JUS ABSTINENDI. The right of renuncia- 


“tion; the right of an heir, under the Roman 


law, to renounce or decline the inheritance, 
as, for example, where his acceptance, in con- 
sequence of the necessity of paying the debts, 


JUS ABUTENDI 


would make it a burden to him. See Mackeld. 
Rom. Law, § 783. 


JUS ABUTENDI. The right to abuse. By 
this phrase is understood the right to do ex- 
actly as one likes with property, or having full 
dominion over property. 3 Toullier, no. 86. 


JUS ACCRESCENDI. The right of survivor- 
ship. The right of the survivor or survivors 
of two or more joint tenants to the tenancy 
or estate, upon the death of one or more of the 
joint tenants. In re Capria’s Estate, 89 Misc. 
101, 151 N. Y. S. 385, 886. 


Jus acerescend] inter mercatores, pro beneficio 
commercii, locum non habet. The right of sur- 
vivorship has no place between merchants, 
for the benefit of commerce. Co. Litt. 182a; 2 
Story, Eq. Jur, § 1207; Broom, Max. 455. 
There is no survivorship in cases of part- 
nership, as there is in joint-tenancy. Story, 
Partn. § $0. 


Jus acerescendi prefertur oneribus. The right 
of survivorship is preferred to incumbrances. 
Co. Litt. 185a. Hence no dower or curtesy can 
be claimed out of a joint estate. 1 Steph. 
Comm. 316. 


Jus acerescandi prefertur ultima voluntati. 
The right of survivorship is preferred to the 
last will. Co. Litt. 185b. A devise of one’s 
share of a joint estate, by will, is no sever- 
ance of the jointure; for no testament takes 
effect till after the death of the testator, and 
by such death the right of the survivor (which 
accrued at the original creation of the estate, 
and has therefore a priority to the other) is 
already vested. 2 Bl. Comm. 186; 8 Steph. 
Comm. 316. 


JUS ACTUS. 
In Roman Law 


A rural servitude giving to a person a pas- 
sage for carriages, or for cattle. 


JUS AD REM. A term of the civil law, mean- 
ing “a right to a thing; that is, a right 
exercisable by one person over a particular 
article of property in virtue of a contract or 
obligation incurred by another person in re- 


spect to it, and which is enforceable only 


against or through such other person. It is 
thus distinguished from jus in re, which is a 
complete and absolute dominion over a thing 
available against all persons. 


The disposition of modern writers is to use the 
term “jus ad rem” as descriptive of a right without 
possession, and “jus in re?’ as descriptive of a right 
accompanied by possession. Or, in a somewhat wider 
sense, the former denotes an inchoate or incomplete 
right to a thing; the latter, a complete and per- 
fect right to a thing. See The Carlos F. Roses, 20 
S.Ct. 808, 177 U. S. 655, 44 L. Ed. 929; The. Young 
Mechanic, 80 Fed. Cas. 873. ° 


In Canon Law 
A right toa thing. An inchoate and imper- 
fect right, such as is gained by nomination 
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and institution; as distinguished from jus 
in re, or complete and full right, such as is 
acquired by corporal possession. 2 Bl. Comm. 
312. 


JUS ALIANUM. A body of laws drawn up 
by Sextus Ælius, and consisting of three 
parts, wherein were explained, respectively: 
(1) The laws of the Twelve Tables; (2) the 
interpretation of and decisions upon such 
laws; and (3) the forms of procedure. In 
date, it was subsequent to the jus Flavianum, 
(gq. v.) Brown. . 


JUS ÆQUUM. Equitable law. A term used 
by the Romans to express the adaptation of 
the law to the circumstances of the individual 
case as opposed to jus strictum (q. v.). 


JUS ÆSNECIÆ. The right of primogeniture, 


(q. v.). 


JUS ALBINATUS. The droit d@aubaine, (q. 


v.) See Albinatus Jus. 
JUS ANGARIA. See <Angaria; Angary, 
Right of. 


JUS ANGLORUM. The laws and customs of 
the West Saxons, in the time of the Hep- 
tarchy, by which the people were for a long 
time governed, and which were preferred be- 
fore all others. Wharton. 


JUS AQUA DUCTUS, In the civil law. The 
name of a servitude which gives to the owner, 
of land the right to bring down water through 
or from the land of another. 


JUS AQUA HAUSTUS. 


In Roman Law 


A rural servitude giving to a person a right 
of watering cattle on another's field, or of 
drawing water from another’s well. 


JUS BANC]. In old English law. The right 
of bench. The right or privilege of having 
an elevated and separate seat of judgment, 
anciently allowed only to the king’s judges, 
who hence were said to administer high jus- 


tice, (summam administrant justitiam.) 
Blount. 
JUS BELLI. The law of war. The law of 


nations as applied to a state of war, defining 
in particular the rights and duties of the bel- 
ligerent powers themselves, and of neutral 
nations. 

The right of war; that which may be done 
without injustice with regard to an enemy. 
Gro. de Jure B. lib. 1, c. 1, § 3. 


JUS BELLUM DICENDI. 
claiming war. 


JUS CANONICUM. The canon law. 


The right of pro- 


“JUS CIVILE. Civil law. The system of law 


peculiar to one state or people. Inst. 1, 2, 1. 

Particularly, in Roman law, the civil law 

of the Roman people, as distinguished from 
Bu Law Dict. (8p Ep.) 
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the jus gentium. The term is also applied to 


the body of law called, emphatically, the ‘civil. 


law.” 


The jus civile and the jus gentium are distin- 
guished in this way. ‘All people ruled by statutes and 
customs use a law partly peculiar to themselves, 
partly common to all men. The law each people has 
settled for itself ig peculiar to the state itself, and is 
called “jus civile,” as being peculiar to that very 
state. The law, again, that natural reason has set- 
tled among all men,—the law that.is guarded among 
all peoples quite alike,—is called the “jus gentium,” 
and all nations use it as if law. The Roman people, 
therefore, use a law that is partly peculiar to itself, 
partly common to all men. Hunter, Rom. Law, 38. 

But this is not the only, or even the general, use 
of the words. What the Roman jurists had chiefly 
in view, when they spoke of “jus civile,” was not 


local as opposed to cosmopolitan law, but the old’ 


law of the city as contrasted with the newer law 
introduced by the prætor, (jus pretorium, jus 
honorarium.) Largely, no doubt, the jus gentium 
corresponds with the jus pretorium; but the cor- 
respondence is not perfect. Id. 39. 


Jus civile est quod sibi populus constituit. The 
civil law is what a people establishes for it- 
self. Inst. 1, 2, 1; Jackson v. Jackson, 1 
Johns. (N. Y.) 424, 426. 


JUS CIVITATUS. The right of citizenship; 
the freedom of the city of Rome. It differs 
from jus quiritium, which comprehended all 
the privileges of a free native of Rome. The 
difference is much the same as between 
“denization” aud “naturalization” with us. 
Wharton. 


JUS CLOACA. In the civil law. The right 
of sewerage or drainage. An easement con- 
sisting in the right of having a sewer, or of 
conducting surface water, through the house 
or over the ground of one’s neighbor. Mac- 
keld. Rom. Law, § 317. 


JUS COMMUNE. 


In the Civil Law 


Comnion right; the common and natural 
rule of right, as opposed to jus singulare, (q. 
v.) Mackeld, Rom. Law, § 196. 


In English Law 


The common law, auswering to the Saxon 
“foleright.” 1 Bl. Comm. 67. 


Jus constitui oportet in his que ut plurimum ac- 
cidunt non que ex inopinato. Laws ought to 
be made with a view to those cases which 
happen most frequently, and not to those 
which are of rare or accidental occnrrence. 
Dig. 1, 3, 3; Broom, Max. 43. 


JUS CORONA. In English law. The right 
of the crown, or to the crown; the right of 
sneeession to the throne. 1 Bl. Comm. 191; 
2 Steph. Comm. 434. 


JUS CUDENDÆ MONETA. In old English 
law. The right of coining money. 2 How. 
State Tr. 118. 


JUS EDICIBRE 


JUS CURIALITATIS. In English law. The 
right of curtesy. Spelman. 


JUS DARE. To give or to make the law; the 
function and prerogative of the legislative 
department. 


JUS DELIBERANDI. In the civil law. The 
right of deliberating. A term granted by the 
proper officer at the request of him who is 
called to the inheritance, (the heir,) within 
which he has the right to investigate its con- 
dition and to consider whether he will accept 
or reject it. Mackeld. Rom. Law, § 742; Civ. 
Code La. art. 1026 (Civ. Code, art. 1033). 


Jus descendit, et non terra. A right descends, 
not the land. Co. Litt. 345. ` 


JUS DEVOLUTUM. The right of the church 
of presenting a minister to a vacant parish, 
in case the patron shall neglect to exercise 
bis right within the time limited by law. 


JUS DICERE. To declare the law; to say 
what the law is. The province of a court or 
judge. 2 Eden, 29; 3 P. Wms. 485. 


Jus dicere, et non jus dare. To declare the 
law, not to make it. 7 Term 696; Arg. Barry 
vy. Mandell, 10 Johns. (N. Y.) 563, 566; 7 Exch. 
548; 2 Eden 29; 4 C. B. 560, 561; Broom, 
Max. 140. 


JUS DISPONENDI. The right of disposing. 
An expression used either generally to signi- 
fy the right of alienation, as when we speak 
of depriving a married woman of the jus 
disponendi over her separate estate, or special- 
ly in the law relating to sales of goods, where 
it is often a question whether the vendor of 
goods has the intention of reserving te him- 
self the jus disponendi; i. e., of preventing 
the ownership from passing to the purchaser, 
notwithstanding that he (the vendor) has 
parted with the possession of the goods. 
Sweet. 


JUS DISTRAHENDI. The right of sale of 
goods pledged in case of non-payment. See 
Pledge; Distress. 


JUS DIVIDENDI. 
realty by will. 


The right of disposing of 
Du Cange. 


JUS DUPLICATUM. A double right; the 
right of possession united with the right of 
property; otherwise called “droit-droit.” 2 
BI. Comm. 199. 


JUS EDICERE, JUS EDICENDI. The right 
to issue edicts. It belonged to all the higher 
magistrates, but special interest is attached 
to the pretorian edicts in connection with 
the history of Roman law. See Pretor. 


Jus est ars boni et equi. Taw is the science 
of what is good and just. Dig. 1, 1, 1, 1; 
Bract. fol. 2b. 


Jus est norma recti; et quicquid est contra 
normam recti est injuria. Law is a rule of 


JUS BDICIRE 


right; and whatever is contrary to the rule 
of right is an injury. 3 Bulst. 313. 


Jus et fraus nunquam cohabitant. Right and 
fraud never dwell together. 10 Coke,. 45a. 
Applied to the title of a statute. Id.; Best, 
Hy. p. 250, § 205. 


Jus ex injuria non oritur. A right does (or 
can) not rise out of a wrong. Broom, Max. 
738, note; 4 Bing. 639. ` 


JUS EX NON SCRIPTO. Law constituted by 
custom or such usage as indicates the tacit 
consent of the community. 


JUS FALCANDI. 
right of mowing or cutting. 
27, § 1. 


In old English law. The 
Fleta, lib. 4, c, 


JUS FECIALE. In Roman law. The law 
of arms, or of heralds. A rudimentary species 
of internaticnal law founded on the rites and 
religious ceremonies of the different peoples. 


JUS FIDUCIARIUM. In the civil law. A 
right in trust; as distinguished from jus 
legitimum, a legal right. 2 Bl. Comm. 328. 


JUS FLAVIANUM. In old Roman law. A 
body of laws drawn up by Cneius Flavius, a 
clerk of Appius Claudius, from the materials 
to which he had access. It was a populariza- 
tion of the laws. Mackeld. Rom. Law, § 39. 


JUS FLUMINUM. In the civil law. The 
right to the use of rivers. Locc. de Jure Mar. 
lib. 1, c. 6. 


JUS FODIEND!. In the civil and old Eng- 
lish law. A right of digging on another’s land. 
Inst. 2, 3,2; Bract. fol. 222. 


JUS FUTURUM.. In the civil law. A future 
right; an inchoate, incipient, or expectant 
right, not yet fully vested. It may be either 
“jus delatum,” when the subsequent acquisi- 
tion or vesting of it depends merely on the 
will of the person in whom it is to vest, or 
“jus nondum deletum,” when it, depends on 
the future occurrence of other circumstances 
or conditions. Mackeld. Rom, Law, § 191. 


JUS GENTIUM. The law of nations. That 
law which natural reason has established 
among all men is equally observed among all 
nations, and is called the “law of nations,” 
as being the law which all nations use. Inst. 
1,2,1; Dig. 1, 1,9; 1 Bl Comm. 43; 1 Kent, 
Comm. 7; Mackeld. Rom. Law, § 125. 


Although this phrase had a meaning in the Roman 
law which may be rendered by our expression “law 
of nations,” it must not be understood as equivalent 
to what we now call ‘international law,” its scope 
being much wider, It was originally a system of 
law, or more properly equity, gathered by the early 
Roman lawyers and magistrates from the common in- 

` gredients in the customs of the old Italian tribes,— 
those being the nations, gentes, whom they had op- 
portunities of observing,—to be used in cases where 
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the jus civile did not apply; that is, in cases be- 
tween foreigners or between a Roman citizen and a 
foreigner, The principle upon which they proceeded 
was that any rule of Jaw which was common to all 
the nations they knew of must be intrinsically con- 
sonant to right reason, and therefore fundamentally 
valid and just. From this it was an easy transition 
to the converse principle, viz., that any rule which 
instinctively commended itself to their sense of jus- 
tice and reason must be a part of the jus gentium. 
And so the latter term came eventually to be about 
synonymous with “equity,” (as the Romans under- 
stood it,) or the system of pretorian law. 

Modern jurists frequently employ the term “jus 
gentium privatum” to denote private international 
law, or that subject which is otherwise styled the 
“conflict of laws; and “jus gentium publicum” for 
public international law, or the system of rules 
governing the intercourse of nations with each other 
as persons. 


JUS GLADII. The right of the sword; the 
executory power of the law; the right, power, 
or prerogative of punishing for crime. 4 
Bl. Comm. 177. f 


JUS HABENDI. The right to have a thing. 
The right to be put in actual possession of 
property. Lewin, Trusts, 585. 


JUS HABENDI ET RETINENDI. A right to 
have and to retain the profits, tithes, and of- 
ferings, etc., of a rectory or parsonage. 


JUS HAREDITATIS. 
heritance. 


The right of in- 


JUS HAURIENDI. In the civil and old Eng- 
lish law. The right of drawing water. Fleta, 
lib. 4, e. 27, § 1. 


JUS HGNORARIUM. The body of Roman 
law, which was made up of edicts of the su- 
preme magistrates, particularly the prætors. 


JUS HONORUM. 


In Roman Law 


The right of holding offices. 
fragii. ` 


See Jus Suf- 


JUS IMAGINIS. In Roman law. The right 
to use or display pictures or statues of an- 
cestors; somewhat analogous to the right, in 
English law, to bear a coat of arms. 


JUS IMMUNITATIS. In the civil law. The 
law of immunity or exemption from the bur- 
den of public office. Dig. 50, 6. 


JUS IN PERSONAM. A right against a per- 
son; a right whith gives its possessor a pow- 
er to oblige another person to give or procure, 
to do or not to do, something. 


JUS IN RE. In the civil law.. A right in a 
thing. A right existing in a person with re 
spect to an article or subject of property, 
inherent in his relation to it, implying com- 
plete ownership with possession, and avail- 
able against all the world. See Jus ad Rem. 
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JUS IN RE ALIENA. An easement on ser- 
vitude, or right in, or arising out of, the prop- 
erty of another. f 


Jus in re inhzrit ossibus usufructuarii. A right 
in the thing cleaves to the person of the 
usufructuary. 


JUS IN RE PROPRIA. The right of enjoy- 
ment which is incident to full ownership or 
property, and is often used to denote the full 
ownership or property itself. It is distin- 
guished from jus in re aliend, which is a mere 
easement or right in or over the property of 
another. 


JUS INCOGNITUM. An unknown law. This 
term is applied by the civilians to obsolete 
laws. Bowyer, Mod. Civil Law, 33. 


JUS INDIVIDUUM. An individual or in- 
divisible right; a right incapable of division. 
36 Eng. Law & Eq. 25. 


JUS ITALICUM. A term of the Roman law 
descriptive of the aggregate of rights, 
privileges, and franchises possessed by the 
cities and inhabitants of Italy, outside of 
the city of Rome, and afterwards extended to 
some of the colonies and provinces of the em- 
pire, consisting principally in the right to 
have a free constitution, to be exempt from 
the land tax, and to have the title to the land 
regarded as Quiritarian property. See Gib- 
bon, Rom. Emp. c. xvii; Mackeld. Rom. Law, 
$ 43. 


AUS ITINERIS. 


In Roman Law 


A rural servitude giving to a person the 
right to pass over an adjoining field, on foot 
or horseback. 


aus jurandi forma verbis differt, re convenit; 
huno enim sensum habere debet: ut Deus in- 
vocetur. Grot. de Jur. B., 1. 2, c. 18, § 10. 
The form of taking au oath differs in lan- 
guage, agrees in meaning; for it ought to 
have this sense: that the Deity is invoked. 


JUS LATII. In Roman law. The right of 
Latium or of the Latins. The principal 
privilege of the Latins seems to have been 
the use of their own laws, and their not be- 
ing subject to the edicts of the prætor, and 
that they had occasional access to the free- 
dom of Rome, and a participation in her 
sacred rites. Butl. Hor. Jur. 41. 


JUS LATIUM. In Roman law. A rule of 
law applicable to magistrates in Latium, It 
was either majus Latium or minus Latium,— 
the majus Latium raising to the dignity of 
Roman citizen not only the magistrate him- 
self, but also his wife and children; the mi- 
nus Latium raising to that dignity only the 
magistrate himself. Brown. 


JUS NAVIGANDI 


JUS LEGITIMUM. A legal right. In the civil 
law. A right which was enforceable in the 
ordinary course of law. 2 Bl. Comm. 328. 


JUS LIBERORUM. 


In Roman Law 


The privilege conferred upon d woman who 
had three or four children. In order that she 
should be able to take all the property given 
her by will, she must have had this privilege 
conferred upon her. Sohm, Inst. Rom. L. § 
86. In the time of Hadrian, a decree was 
made conferring upon a mother, as such, who, 
being an ingenua, had the jus trium liber- 
orum, or being a libertina, the jus quatuor li- 
berorum, a civil law right to succeed her intes- 
tate children; id. § 98. 

Another author defines this privilege as 
one by which exemption was given from all 
troublesome offices. Brown, L. Dict. 


JUS MARITI. The right of a husband; es- 
pecially the right which a husband acquires 
to his wife’s movable estate by virtue of the 
marriage. 1 Forb. Inst. pt. 1, p. 63. 


JUS MERUM. In old English law. Mere or 
bare right; the mere right of property in 
lands, without either possession or eyen the 
right of possession. 2 Bl. Comm. 197; Bract. 
fol. 23. . 


JUS MORIBUS CONSTITUTUM. See Jus 
Ex Non Scripto, 


JUS NATURÆ. The law of nature. 
Jus Naturale. 


See 


JUS NATURALE. The natural law, or law 
of nature; law, or legal principles, supposed 
to be discoverable by the light of nature or 
abstract reasoning, or to be taught by nature 
to all nations and men alike; or law sup- 
posed to govern men and peoples in a state 
of nature, 7. e., in advance of organized gov- 
ernments or enacted laws. This conceit orig- 
inated with the philosophical jurists of Rome, 
and was gradually extended until the phrase 
came to denote a supposed basis or substra- 
tum common to all systems of positive law, 
and hence to be found, in greater or less puri- 
ty, in the laws of all nations. And, converse- 
ly, they held that if any rule or principle of 
law was observed in common by all peoples 
with whose systems they were acquainted, it 
must be a part of the jus naturale, or de- 
rived from it. Thus the phrases “jus natur- 
ale” and “jus gentium” came to be used in- 
terchangeably. 


Jus naturale est quod apud homines eandem 
habet potentiam. Natural right is that, which 
has the same force among all mankind. 7 
Coke, 12, 


JUS NAVIGANDI. The right of navigating 
or navigation; the right of commerce by 


JUS NECIS 


ships or by sea. 
c. 3. 


Loce. de Jure Mar. lib. 1, 


JUS NECIS. In Roman law. The right of 
death, or of putting to death. A right which 
a father anciently had over his children. 


Jus non habenti tute non paretur. One who 
bas no right cannot be safely obeyed. Hob. 
146. 


Jus non patitur ut idem bis solvatur. Law 
does not suffer that the same thing be twice 
paid. 


JUS NON SACRUM. 


In Roman Law 


That portion of the jus publicum which 
regulated the duties of magistrates. 

Non-sacred law; that which dealt with the 
duties of civil magistrates, the preservation 
of public order, and the rights and duties of 
persons in their relation to the state. Morey, 
Rom, L. 223. It was analogous to that which 
would now be called the police power. 


JUS NON SCRIPTUM. The unwritten law. 
1 Bl. Comm. 64. 


JUS OFFERENDI. In Roman law, the right 
of subrogation, that is, the right of succeed- 
ing to the Hen and priority of an elder credi- 
tor on tendering or paying into court the 
amount due to him. See Mackeld. Rom. Law, 
§ 355. 


JUS ONERIS FERENDI. An urban servi- 
tude in the Roman Law, the owner of which 
had the right of supporting and building up- 
on the house wall of another. 


JUS PAPIRIANUM. The civil law of Papiri- 
us. The title of the earliest collection of Ro- 
man leges curiate, said to have been made 
in the time of Tarquin, the last of the kings, 
by a pontifex maximus of the name of Sextus 
or Publius Papirius. Very few fragments of 
this collection now remain, and the authentic- 
ity of these has been doubted. Mackeld. 
Rom. Law, § 21. 


JUS PASCEND!. In the civil and old Eng- 
lish law. The right of pasturing cattle. Inst. 
2, 3, 2; Bract. fols. 5380, 222, 


JUS PATRONATUS. In English ecclesiasti- 
eal law. The right of patronage; the right 
of presenting a clerk to a benefice. Blount. 

A commission from the bishop, where two 
presentations are offered upon the same 
avoidance, directed usually to his chancellor 
and others of competent learning, who are 
to summon a jury of six clergymen and six 
laymen to inquire into and examine who is 
the rightful patron. 8 Bl.. Comm. 246; 3 
Steph, Comm. 517. 
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JUS PERSONARUM. Rights of persons. 
Those rights which, in the civil law, belong 
to persons as such, or in their different char- 
acters and relations; as parents and chil- 
dren, masters and seryants, ètc. 


JUS PCENITENDI. In Roman law, the right 
of rescission or revocation of an executory 
contract on failure of the other party to ful- 
fill his part of the agreement. See Mackeld. 
Rom. Law, § 444. 


JUS PORTUS. In maritime law. The right 
of port or habor. 


JUS POSSESSIONIS. The right of posses- 
sion. 


JUS POSSIDENDI. The right of possessing, 
which is the legal consequence of ownership. 
It is to be distinguished from the jus posses- 
sionis (q. v.), which is a right to possess which 
may exist without ownership. 


JUS POSTLIMINII. 


In the Civil Law 


The right of postliminy; the right or claim 
of a person who had been restored to the 
possession of a thing, or to a former condi- 
tion, to be considered as though he had never 
been deprived of it. Dig. 49, 15, 5; 3 Bi. 
Comm. 107, 210. 


In International Law 


The right by which property taken by an 
enemy, and recaptured or rescued from him 
by the fellow-subjects or allies of the original 
owner, is restored to the latter upon certain 
terms. 1 Kent, Comm. 108, 


JUS PRÆSENS. In the civil law. A present 
or vested right; a right already completely 
acquired. Mackeld. Rom. Law, § 191. 


JUS PRAETORIUM. In the civil law. The 
discretion of the prætor, as distinct from the 
leges, or standing laws. 3 Bl. Comm. 49. 
That kind of law which the pretors intro- 
duced for the purpose of aiding, supplying, 
or correcting the civil law for the public 
benefit. Dig. 1, 1, 7. Called, also, “jus hon- 
orarium,” (q. v.) 


JUS PRECARIUM. In the civil law. A right 
to a thing held for another, for which there 
was no remedy by legal action, but only by 
entreaty or request. 2 Bl. Comm. 328. 


SUS PRESENTATIONIS. The right of pre- 


sentation. 


JUS PRIVATUM. Private law; the law reg- 
ulating the rights, conduct, and affairs of in- 
dividuals, as distinguished from “public” 
law, which relates to the constitution and 
functions of government and the administra- 
tion of criminal justice. See Mackeld. Rom. 
Law, § 124. Also private ownership, or the 
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right, title, or dominion of a private owner, 
as distinguished from “jus publicum,” which 
denotes public ownership, or the ownership 
of property by the government, either as a 
matter of territorial sovereignty or in trust 
for the benefit and advantage of the general 
public. In this sense, a state may have a 
double right in given property, e. g., lands 
covered by navigable waters. within its 
boundaries, including both “jus publicum,” 
a sovereign or political title, and “jus priva- 
tum,” a proprietary ownership. See Oakland 
v. Oakland Water Front Co., 118 Cal. 160, 
50 P. 277. 


JUS PROJICIENDI. In the civil law. The 
name of a servitude which consists in the 
right to build a projection, such as a balcony 
or gallery, from one’s house in the open 
space belonging to one’s neighbor, but with- 
out resting on his house. Dig. 50, 16, 242; Id. 
8, 2,2; Mackeld. Rom. Law, § 317. 


JUS PROPRIETATIS. The right of proper- 
ty, as distinguished from the jus possessionis, 
or right of possession. Bract. fol. 3. Called 
by Bracton “jus merum,” the mere right. 
Id.; 2 BL Comm. 197; 3 BI. Comm. 19, 176. 


JUS PROTEGENDI. In the civil law. The 
name of a servitude. It is a right by which 
a part of the roof or tiling of one house is 
‚made to extend over the adjoining house. 
Dig. 50, 16, 242, 1; Id. 8, 2, 25; Id. 8, 5, 8, 5. 


JUS PROTIMESEOS. The right of pre-emp- 
tion of a landlord in case the tenant wishes 
to dispose of his rights as a perpetual lessee. 
Sohm, Inst. Rom. L, § 57. Pactum protimese- 
os was the right of preemption to the seller; 
i. e. in case the buyer should sell, he must 
sell to the former seller. Hunter, Rom. L. 
503. 


JUS PROVINCIARUM. A franchise confer- 
red upon provincials much more limited than 
that conferred upon the people of Italy. 


It has been described as “equivalent to the jus 
tlalicum minus the freedom from land taxation 
which the latter right involved. In ghort, the 
provincials possessed no status as Roman citizens; 
and even their capacity of ownership in their own 
land was qualified by their tributary obligations to 
Rome. The civil incapacity of the provincials had 
reference, however, merely to their exclusion from 
the strictly legal rights sanctioned by the jus civile.” 
Morey, Rom. L. 55. 


JUS PUBLICUM. Public law, or the law re- 
lating to the constitution and functions of 
government and its officers and the admin- 
istration of criminal justice. Also public 
ownership, or the paramount or sovereign 
territorial right or title of the state or gov- 
ernment. See Jus Privatum. 


Jus publicum et privatum quod ex naturali- 
hus praeceptis aut gentium aut civilibus est col- 


JUS SORIPTUM 


tectum; et quod in Jure scripto jus appellatur, 
id in lege Angliw rectum esse dicitur. Co. Litt. 
185. Public and private law is that which 
is collected from natural principles, either of 
nations or in states; and that which in the 
civil law is called “jus,” in the law of Eng- 
land is said to be “right.” 


Jus publicum privatorum pactis mutari non 
potest. A public law or right cannot be al- 
tered by the agreements of private persons. 


JUS QUAESITUM. A right to ask or recov- 
er; for example, in an obligation there is 
a binding of the obligor, and a jus quæsitum 
in the obligee. 1 Bell, Comm. 323. 


JUS QUIRITIUM. The old law of Rome, that 
was applicable originally to patricians only, 
and, under the Twelve Tables, to the entire 
Roman people, was so called, in contradistinc- 
tion to the jus pretorium, (q. v.,) or equity. 
Brown. 


Jus quo universitates utuntur est idem quod 
habent privati. The law which governs cor- 
porations is the same which governs individ- 
uals. Foster v. Essex Bank, 16 Mass. 265, 8 
Am. Dec. 135. 


JUS RECUPERANDI. The right of recov- 
ering [lands.] 


JUS RELICTA. In Scotch law. The right 
of a relict; the right or claim of a relict or 
widow to her share of her husband’s estate, 
particularly the movables. 2 Kames, Hq. 340; 
1 Forb. Inst. pt. 1, p. 67. 


JUS REPRESENTATIONIS. The right of 
representing or standing in the place of an- 
other, or of being represented by another. 


JUS RERUM. The law of things. The law 
regulating the rights and powers of persons 
over things; how property is acquired, en- 
joyed, and transferred. 


dus respicit equitatem. Law regards equity. 
Co. Litt. 240; Broom, Max. 151. 


JUS SACRUM. 


In Roman Law 
That portion of the public law which was 
concerned with matters relating to public ` 
worship and including the regulation of sacri- 
fices and the appointment of priests, There 
was a general division of the jus publicum 
into jus sacrum and jus non sacrum (q. v.). 


JUS SANGUINIS. The right of blood. See 
Jus Soll. 


JUS SERIPTUM. 


In Roman Law 


Written law. Inst. 1, 2, 3. All law that 
was actually committed to writing, whether 


JUS SCRIPTUM 


it had originated by enactment or by custom, 
in contradistinction to such parts of the law 
of custom as were not committed to writing. 
Mackeld. Rom. Law, § 126. After stating 
that the Roman law was written and un- 


written just as it was among the Greeks,- 


Justinian adds: “The written part consists 
of laws, plebiscita, sengtus-consulta, enact- 
ments of emperors, edicts of magistrates, and 
answers of jurisprudents.” Sand. Inst. Just. 
1, 2, 3. See Jus Ex Non Scripto. 


In English Law 


Written law, or statute law, otherwise eall- 
ed “lex scripta,” as distinguished from the 
common law, “leg non scripta.” 1 Bl, Comm. 
62. 


JUS SINGULARE. In the civil law. A pe- 
culiar or individual rule, differing from the 
jus commune, or common rule of right, and 
established for some special reason. Mackeld. 
Rom. Law, § 196. 


JUS SOLI. The law of the place of one’s 
birth as contrasted with jus sanguinis, the 
law of the place of one’s descent or parentage. 
It is of feudal origin. Hershey, Int. L. 237. 
JUS SPATIANDI. A right of way over land 
by the public by uses merely for the purposes 
of recreation and instruction. It is usually 
limited to the cases of highways, parks, and 
squares. The public weré denied any right 
in the grounds containing the ancient druidi- 
cal monuments at Stonehenge; Attorney- 
General v. Antrobus, [1905] 2 Ch. 188. See 
19 Hary. L. Rev. 55. See Du Cange, Glossari- 
um, for a definition under the word spatiare. 


JUS STAPULAE. In old European law. The 
law of staple; the right of staple. A right 
or privilege of certain towns of stopping im- 
ported merchandise, and compelling it to 
be offered for sale in their own markets. 
Loce. de Jure Mar. lib. 1, e. 10. 


JUS STILLICIDIT VEL FLUMINIS RECIP!I- 
ENDI. 
In Roman Law 


An urban servitude giving the owner a 
right to project his roof over the land of an- 
other or to open a house drain upon it. 


JUS STRICTUM. Strict law; law interpret- 
_ ed without any modification, and in its ut- 
most rigor. 


JUS SUFFRAGII. 


in Roman Law 


The right of voting. This and the jus hon- 
orum (q. v.) were the public rights of the Ro- 
man citizen. 


Jus superveniens auctori accrescit successori. 
A right growing to a possessor accrues to 
the successor. Halk, Lat. ‘Max: 76, 
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JUS TERTII. The right of a third party. 
A tenant, bailee, etc., who pleads that the 
title is in some person other than his land- 
lord, bailor, etc., is said to set up a jus tertii. 
Dempsey Oil & Gas Co. v. Citizens’ Nat. Bank, 
110 Okl, 39, 235 P. 1104, 1107. 


Jus testamentorum pertinet ordinario. Y. B. 
4 Hen. VII., 13b. The right of testaments 
belongs to the ordinary. 


JUS TIGNI IMMITTEND!. 


In Roman Law 


An urban servitude which gave the right 
of inserting a beam iuto the wall of another. 


JUS TRIPERTITUM. In Roman law. A 
name applied to the Roman law of wills, in 
the time of Justinian, on account of its three- 
fold derivation, viz., from the pretorian edict, 
from the civil law, and from the imperial con- 
stitutions. Maine, Anc. Law, 207. 


Jus triplex est,—proprietatis, possessionis, et 
possibilitatis. Right is threefold,—of proper- 
ty, of possession, and of possibility. 


JUS TRIUM LIBERORUM. In Roman law. 
A right or privilege allowed to the parent of 
three or more children. 2 Kent, Comm. 85; 
2 Bl. Comm. 247. These privileges were an 
exemption from the trouble of guardianship, 
pricrity in bearing offices, and a treble pro- 
portion of corn. Adams, Rom. Ant. (Am. 
Ed.) 227. 


JUS UTEND!. The right to use property 
without destroying its substance. It is em- 
ployed in contradistinction to the jus @bu- 
tendi. 3 Toullier, no. 86. 


JUS VENANDI ET PISCANDI. 
hunting and fishing. 


The right of 


Jus vendit quod usus approbavit. Ellesm. 
Postn. 35. The law dispenses what use has 
approved. 


Jusjurandi forma verbis differt, re convenit; 
hune enim sensum habere debet, ut Deus in- 
vocetur. The form of taking an oath differs 
in language, agrees in meaning; for it ought 
to have this sense, that the Deity is invoked. 
Grotius, b. 2, c. 18, s. 10. 


JUSJURANDUM. Lat. An oath. 


Jusjurandum inter alios factum nee nocere neo 
prodesse debet. An oath made between others 
ought neither to hurt nor profit. 4 Inst. 279. 


JUS VITA NECISQUE. 


In Roman Law 


The right of life and death. Originally a 
father, or his pater-familiag if he was him- 
self in domestic subjection, could decide— 
not arbitrarily, but judicially—whether or 
not to rear his child; and while this right 


1049 


became subject to certain restrictions, yet 
when the child had grown up, the father, in 
the exercise of his domestic jurisdictipn, 
might visit his son’s misconduct, both in pri- 
vate and publie life, with such punishment 
as he thought fit, even banishment, slavery, 
or death. In the early Empire these rights 
became relaxed, and they disappeared in the 
Justinian law. Muirhead, Roman Law, 28, 


346, 417. See Patria Potestas. 
JUST. Right; in accordance with law and 
justice. McKeon v. National Casualty Co., 


216 Mo. App. 507, 270 S. W. 707, 712; Fuchs 
v. Lehman, 47 N. D. 58, 181 N. W. 85, 87; 
State v. Langford, 90 Or. 251, 176 P. 197, 
202; New Haven Water Co. v. City of New 
Haven, 106 Conn. 562, 139 A. 99, 105; Lake 
Hancock & C. R. Co. v. Stinson, 77 Fla. 333, 
81 So. 512. 


“The words ‘just’ and ‘justly’ do not always mean 
‘just’ and ‘justly’ in a moral sense, but they not 
unfrequently, in their connection with other words 
in a sentence, bear a very different signification. 
It is evident, however, that the word ‘just’ in the 
statute [requiring an affidavit for an attachment to 
state that plaintiff’s claim is just] means ‘just’ in a 
moral sense; and from its isolation, being made a 
separate subdivision of the section, it is intended 
to mean ‘morally just’ in the most emphatic terms. 
The claim must be morally just, as well as legally 
just, in order to entitle a party to an attachment.” 
Robinson ¥. Burton, 5 Kan. 300. 


JUST BEYOND. Will directing erection of 
chapel “just beyond” the basin means barely 
beyond, scarcely beyond, or closely beyond, 
with the least practical space between it and 
the basin. Carroll v. Cave Hill Cemetery Co., 
172 Ky. 204, 189 S. W. 186, 189. 


JUST CAUSE. Legitimate cause; legal or 
lawful ground for action; such reasons as 
will suffice in law to justify the action tak- 
en. State v. Baker, 112 La. 801, 36 So. 7038; 
Claiborne v. Railroad Co., 46 W. Va. 371, 33 
S. E. 265; State v. Langford, 90 Or. 251, 176 
P. 197, 202; State v. Donzi, 183 La. 925, 63 
So. 405, 406; Arthur v. City of Philadelphia, 
273 Pa. 419, 117 A. 268, 270; State v. Cald- 
well (Mo. Sup.) 231 S. W. 613, 615; State v. 
Wohlfort, 123 Kan. 62, 254 P. 317, 320. 


JUST COMPENSATION. As used in the 
constitutional provision that private property 
shall not be taken for public use without “just 
compensation,” this phrase means a full and 
fair equivalent for the loss sustained by the 
taking for public use. It may be more or it 
may be less than the mere money value of the 
property actually taken. The exercise of the 
power being necessary for the publie good, 
and all property being held subject to its 
exercise when and as the public good requires 
it, it would be unjust to the public that it 
should be required to pay the owner more 
than a fair indemnity for the loss he sustains 
by the appropriation of his property for the 
general good. On-the other hand, it would 


JUSTA CAUSA 


be equally unjust to the owner ff he should 
receive less than a fair indemnity for such 
loss. To arrive at this fair indemnity, the 
interests of the public and of the owner, and 
all the circumstances of the particular ap 
propriation, should be taken into considera- 
tion. Lewis, Em. Dom. § 462. And see But- 
ler Hard Rubber Co. v. Newark, 61 N. J. Law, 
32, 40 A. 224; Trinity College v. Hartford, 
32 Conn. 452; Bauman v. Ross, 167 U. S. 548, 
17 S. Ct. 966, 42 L. Ed. 270; Putnam v. Doug- 
las County, 6 Or. 332, 25 Am. Rep. 527; Laflin 
v. Railroad Co. (C. ©.) 33 F. 417; Newman 
v. Metropolitan El. R. Co., 118 N. Y. 623, 23 
N. E. 901, 7 L. R. A. 289; Monongahela Nav. 
Co. v. U. S., 148 U. S5. 312, 13 S. Ct. 622, 37 
L. Ed. 463; Railway Co. v. Stickney, 150 Ill. 
362, 87 N. E. 1098, 26 L. R. A. 773; Chase v. 
Portland, 86 Me. 367, 29 A. 1104; Spring 
Valley Waterworks v. Drinkhouse, 92 Cal. 
586, 28 P. 683. 


JUST DEBTS. As used in a will or a statute, 
this term means legal, valid, and incontest- 
able obligations, not including such as are 
barred by the statute of limitations or void- 
able at the election of the party. See Burke 
v. Jones, 2 Yes. & B. 275; Martin v. Gage, 9 
N. Y. 401; Peck v. Botsford, 7 Conn. 176, 18 
Am. Dec. 92; Collamore v. Wilder, 19 Kan. 
82; Smith v. Mayo, 9 Mass. 63, 6 Am. Dec. 
28; People v. Tax Com’rs, 99 N. Y. 154, 1 
N. E. 401. 


JUST TITLE. By the term “just title,” in 
eases of prescription, we do not understand 
that which the possessor may have derived 
from the true owner, for then no true pre- 
scription would be necessary, but a title 
which the possessor may have received from 
any person whom he honestly believed to be 
the real owner, provided the title were such 
as to transfer the ownership of the proper- 
ty. Civ. Code La. art. 3484; Davis v. Gaines, 
104 U. S. 400, 26 L. Ed. 757; Sunol v. Hep- 
burn, 1 Cal. 254; Kennedy v. Townsley, 16 
Ala. 248; Johnson v. Sugar, 168 La. 785, 112 
So, 721, 722; B. Fernandez & Bros. v. Ayllon, 
266 U. S. 144, 45 S, Ct. 52, 69 L. Ed. 209. One 
good against all the world. Virginia & West 
Virginia Coal Co. v. Charles (C. C. A.) 254 
F, 379, 387. 


JUST VALUE, In taxation, the fair, honest, 
and reasonable value of property, without 
exaggeration or depreciation; its actual mar- 
ket value. State v. Smith, 158 Ind. 543, 63 
N. E. 214, 68 L. R. A. 116; Winnipiseogee 
Lake, etc., Co. v. Gilford, 67 N. H. 514, 35 
A. 945. 


JUSTA. In cid English law. A certain 
measure of liquor, being as much as was suf- 
ficient to drink at once. Mon. Angl. t. 1, ¢. 
149. . 


JUSTA CAUSA. In the ‘civil law. A just 
cause; a lawful ground; a legal transaction 
of some kind. Mackeld. Rom. Law, § 283. 


JUSTICE 


JUSTICE, v. In old English practice. To 
do justice; to see justice done; to summon 
one to do justice. 


JUSTICE, n. 
In Jurisprudence 


The constant and perpetual disposition to 
- render every man his due. Inst. 1, 1, pr.; 2 
Inst. 56. See Borden v. State, 11 Ark. 528, 
44 Am. Dec. 217; Duncan v. Magette, 25 Tex. 
253; The John E. Mulford (D. C.) 18 F. 455. 
The conformity of our actions and our will 
to the law. Toull. Droit Civil Fr. tit. prél. 
no, 5; Livingston Oil Corporation v. Henson, 
90 OKI. 76, 215 P. 1057, 1059. 


In the most extensive sense of the word it differs 
little from. “virtue;” for it includes within itself 
the whole circle of virtues. Yet the common dis- 
tinction between them is that that which, considered 
positively and in itself, is called “virtue,” when 
considered relatively and with respect to others has 
the name of *‘justice.” But “justice,” being in itself 
a part of “virtue,” is confined to things simply good 
or evil, and consists in a man’s taking such a pro- 
portion of them as he ought. Bouvier. 


Commutative justice is that which should 
govern contracts. It consists in rendsring 
to every man the exact measure of his dues, 
without regard to his personal worth or mer- 
its, i. e, placing all men on an equality. 
Distributive justice is that which should 
govern the distribution of rewards and pun- 
ishments. It assigns to each the rewards 
which his personal merit or services deserve, 
or the proper punishment for his crimes. It 
does not consider all men as equally desery- 
ing or equally blameworthy, but discrimi- 
nates between them, observing. a just pro- 
portion and comparison. This distinction 
criginated with Aristotle. (Eth. Nic. V.) See 
Fonbl. Eg. 3; Toull. Droit Civil Fr. tit. prél. 
no. T. , 

in Norman French 


Amenable to justice. Kelham. 


In Feudal Law 


Jurisdiction; judicial cognizance of causes 
or offenses, 


High justice was the jurisdiction or right of try- 
ing crimes of every kind, even the highest. This 
was a privilege claimed and exercised by the great 
lords or barons of the middle ages. 1 Rebertson’s 
Car. V., appendix, note 23. Low justice was juris- 
diction of petty offenses. 


in Common Law 


The title given in England to the judges 
of the king’s bench and the common pleas, 
and in America to the judges of the supreme 
court of the United States and of the appel- 
late courts of many of the states. It is said 
that this word in its Latin form (justitia) was 
properly applicable only to the judges of com- 
mon-law courts, while the term “judezx” des- 
ignated the judges of ecclesiastical and other 


‘—Justices of gaol delivery. 
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courts. See Leg. Hen. I, §§ 24, 68; Co. Litt. 
71b. 

The same title is also applied to some of 
the judicial officers of the lowest rank and 
jurisdiction, such as police justices and jus- 
tices of the peace. 


In General 


—Justice ayres (or aires). In Scotch law. 
Circuits made by the judges of the justiciary 
courts, through the country, for the distribu- 
tion of justice. Bell. 


—dJustice in eyre. From the old French word 
“eire,” i. e„ a journey. Those justices who 
in ancient times were sent by commission into 
various counties, to hear more especially such 
causes as were termed “pleas of the crown,” 
were called “justices in eyre.” They differed 
from justices in oyer and terminer, inasmuch 
as the latter were sent to one place, aud for 
the purpose of trying only a limited number 
of special causes; whereas the justices in 
eyre were sent through the various counties, 
with a more indefinite and general commis- 
sion. In some respects they resembled our 
present justices of assize, although their au- 
thority and manner of proceeding differed 
much from them. Brown. 


—Justice seat. In English law. The princi- 
pal court of the forest, held before the chief 
justice in eyre, or chief itinerant judge or his 
deputy; to hear and determine all trespasses 
within the forest, and all claims of franchis- 
es, liberties, and privileges, and all pleas and 
causes whatsoever therein arising. 3 BL 
Comm. 72; 4 Inst. 291; 3 Steph. Comm. 440. 


—Justices of appeal. The title given to the 
ordinary judges of the English court of ap- 
peal. The first of such ordinary judges are 
the two former lords justices of appeal in 
chancery, and one other judge appointed by 
the crown by letters patent. Jud. Act 1875, 
§ 4 (28 USCA § 79). 


Justices of assize. These justices, or, as 
they are sometimes called, “justices of nisi 
prius,’ are judges of the superior English 
courts, who go on circuit into the various 
counties of England and Wales for the pur- 
pose of disposing of such causes as are ready 
for trial at the assizes. See Assize. 


Those justices who 
are sent with a commission to hear and de- 
termine all causes appertaining to persons, 
who, for any offense, have been cast.into gaol. 
Part of their authority was to. punish those 
who let to mainprise those prisoners who 
were not bailable by law, and they seem for- 
merly to have been sent into the country up- 
on this exclusive occasion, but afterwards 
had the same authority given them as the 
justices of assize. Brown. 


—Justices of laborers. In old English law. 
Justices appointed to redress the frowardness 
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of laboring men, who would efther be idle 
or have unreasonable wages. Blount. 


—Justices of nisi prius. In English law. This 
title is now usually coupled with that of jus- 
tices of assize; the judges of the superior 
courts acting on their. circuits in both these 
capacities. 3 Bl. Comm. 58, 59. 


—Justices of oyer and terminer. Certain per- 
sons appointed by the king’s commission, 
among whom were usually two judges of the 
courts at Westminster, and who went twice 
in every year to every county of the kingdom, 
(except London and Middlesex,) and, at what 
was usually called the “assizes,” heard and 
determined all treasons, felonies, and mis- 
demeanors. Brown. 


—Justices of the bench. The justices of the 
court of common bench or common pleas. 


=Justices of the forest. In old English law. 
Officers who had jurisdiction over all offenses 
committed within the forest against vert or 
venison. The court wherein these justices 
sat and determined such causes was called 
the “jisticée seat of the forest.” They were 
also sometimes called the “justices in eyre cf 
the forest.” Brown. 


—Justices of the hundred. Hundredors; lords 
of the hundreds; they who had the jurisdic- 
tion of hundreds and held the hundred courts. 


—dJustices of the Jews. Justices appointed by 
Richard I. to carry into effect the laws and 
orders which he had made for regulating the 
money contracts of the Jews. Brown. 


~—Justices of the pavilion. In old English law. 
Judges of a pyepowder court, of a most tran- 
scendant jurisdiction, anciently authorized 
by the bishop of Winchester, at a fair held on 
St. Giles’ Hills near that city. Cowell; 
Blount. ` 


—Justices of the quorum. See Quorum. 


—Justices of trail-baston. In old English law. 
A kind of justices appointed by King Edward 
I. upon occasion of great disorders in the 
realm, during his absence in the Scotch and 
French wars. They were a kind of justices 
in eyre, with great powers adapted to the 
emergency, and which they exercised in a 
summary, manner. Cowell; Blount. 


JUSTICE OF THE PEACE. 


In American Law 

A judicial cificer of inferior rank holding 
a court not of record, and having (usually) 
civil jurisdiction of a limited nature, for the 
trial of minor cases, to an extent prescribed 
by statute, and for the conservation of the 
peace and the preliminary hearing of crimi- 
nal complaints and the commitment of of- 
fenders, See Wenzler v. People, 58 N. Y. 


‘dent. 


JUSTIOIARY COURT 


530; Com. v. Frank, 21 Pa. Co. Ct. R. 120; 
Weikel v. Cate, 58 Md. 110; Smith v. Abbott, 
17 N. J. Law, 366; People v. Mann, 97 N. 
Y. 580, 49 Am. Rep. 556. 


In Engtish Law 


Judges of record appointed by the crown 
to be justices within a certain district, (e. g., 
a county or borough,) for the conservation of 
the peace, and for the execution of divers 
things, comprehended within their commis- 
sion and within divers statutes, committed to 
their charge. Stone, J. Pr. 2. 


JUSTICEMENTS. An old general term for 
all things appertaining to justice. 


JUSTICER. 
Blount. 


The old form of justice. 


JUSTICE’S COURTS. Inferior tribunals, not 
of record, with limited jurisdiction, both civil 
aud criminal, held by justices of the peace. 
There are courts so called in many of the 
states. See Searl v. Shanks, 9 N. D. 204, 82 
N. W. 734; Brownfield v. Thompson, 96 Mo. 
App. 340, 70 S. W., 378. i 


JUSTICESHIP. Rank or office of a justice. 


JUSTICIABLE. Proper to be examined in 
courts of justice. 


JUSTICIAR. In old English law. A judge 
or justice. One of several persons learned 
in the law, who sat in the aula regis, and 
formed a kind of court of appeal in cases of 
difficulty. 


High Justicier 


In old French and Canadian law. A feudal 
lord who exercised the right called “high 
justice.” Guyot, Inst. Feod. c. 26. . 
JUSTICIARU ITINERANTES. In English 
law. Justices in eyre, who formerly went 
from county to county to administer justice. 
They were so called to distinguish them from 
justices residing at Westminster, who were 
called “justicii residentes.” Co. Litt. 293. 


JUSTICIARI! RESIDENTES. In English 
law. Justices or judges who usually resid- 
ed in Westminster. They were so called -to 
distinguish them from justices in eyre. Co. 
Litt. 293. 


JUSTICIARY. An old name for a judge or 
justice. The word is formed on the analogy 
of the Latin “justiciarius” and French “jus- 
ticier,” and is a variant of justiciar (q. v.). 


JUSTICIARY COURT. The chief criminal 
court of Scotland, consisting of five lords of 
session, added to the justice general and jus- 
tice clerk; of whom the justice general, and, 
in his absence, the justice clerk, is presi- 
This court has a jurisdiction over all 
crimes, aud over the whole of Scotland. Bell. 


JUSTICIATUS 


JUSTICIATUS. Judicature; prerogative. 


-dUSTICIES. In English law. A writ direct- 
ed to the sheriff, empowering him, for the 
sake of dispatch, to try an action in his coun- 
ty court for a larger amount than he has 
the ordinary power to do. It is so called be- 
cause it is a commission to the sheriff to do 
the party justice, the word itself meaning, 


“You, may do justice to ? 3 Bl. Comm. 
36; 4 Inst. 266. 
JUSTIFIABLE. Rightful; © warranted or 


sanctioned by law; that which can be shown 
to be sustained by law; as justifiable homi- 
cide. See Homicide. f 


JUSTIFICATION. A maintaining or show- 
ing a sufficient reason in court why the de- 
fendant did what he is called upon to an- 
swer, particularly in an action of libel. A 
defense of justification is a defense showing 
the libel to be true, or in an action of assault 
showing the violence to have been necessary. 
See Steph. P1. 184. A sufficient lawful reason 
why a person did or did not do the thing 
charged. Mercardo v. State, 86 Tex. Cr. R. 
559, 218 5. W. 491, 492; State v. Rish, 104 
S. C. 250, 88 S. E. 531, 534: . 


In Practice 


The proceeding by which bail establish 
their ability to perform the undertaking of 
the bond or recognizance. 


JUSTIFICATORS. A kind of compurgators, 
(q. v.) or those who by oath justified the in- 
nocence or oaths of others; as in the case 
of wager of law. 


JUSTIFYING BAIL consists in proving the 
sufficiency of bail or sureties in point of prop- 
erty, ete. 

The production of bail in court, who there 
justify themselves against the exception of 
the plaintiff. 


JUSTINIANIST. A civilian; one who studies 
the civil law. 


JUSTITIA. Lat. Justice. A jurisdiction, or 
the office of a judge. ` 


Justitia debet esse libera, quia nihil iniquius 
venali justitia; piena, quia justitia non debet 
claudicare; et celeris, quia dilatio est quedam 
negatio. Justice ought to be free, because 
nothing is more iniquitous than venal jus- 
tice; full, because justice ought not to halt; 
and speedy, because delay is a kind of denial. 
2 Inst. 56. 


Justitia est constans et perpetua voluntas jus 
suum cuique tribuendi. Justice is a steady and 
unceasing disposition to render to every man 
his due. Inst. 1, 1, pr.;- Dig. 1, 1, 10. 


Justitia est duplex, viz., severe puniens et vere 
praveniens, 8: Inst. Epil. Justice is double; 
punishing severely, and truly preventing. 
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Justitia est virtus excellens et Altjssimo com- 
placens. 4 Inst. 58. Justice is excellent vir- 
tue’and pleasing to the Most High. 


Justitia firmatur solium, 8 Inst. 140. By jus- 
tice the throne is established. 


Justitia nemini neganda est. Jenk. Cent. 178. 
Justice is to be denied to none. 


Justitia non est neganda non differenda. Jenk. 
Cent. 93. Justice is neither to be denied nor 
delayed. 


Justitia non novit patrem nec matrem; solam 
veritatem spectat justitia. Justice knows not 
father nor mother; justice looks at truth 
alone. 1 Bulst. 199. 


JUSTITIA PIEPOUDROUS. Speedy justice. 
Bract. 3336. 


JUSTITIUM. Tat. In the civil law. A sus- 
pension or intermission of the administration 
of justice in courts; vacation time, Calvin. 


JUSTIZA. In Spanish law. The name an- 
ciently given to a high judicial magistrate, or 
supreme judge, who was the ultimate inter- 
preter of the laws, and possessed other high 
powers. 


JUSTS, or JOUSTS. Exercises between mar- 
tial men and persons of honor, with spears, 
on horseback; different from tournaments, 
which were military exercises between many 
men in troops. 24 Hen, VIII. c. 13. 


Justum non est aliquem antenatum mortuum 
facere bastardum, qui pro tota vita sua pro legi- 
timo habetur. It is not just to make a bastard 
after his death one elder born who all his life 
has been accounted legitimate. 8 Coke, 101. 


JUVENILE COURTS. Courts having special 
jurisdiction, of a paternal nature, over delin- 
quent and neglected children. 


JUXTA. Lat. Near; following; according 
to. , 


JUXTA CONVENTIONEM. According to the 
covenant. Fleta lib. 4, c. 16, § 6. 


JUXTA FORMAM STATUTI. 
the form of the statute. 


According to 


JUXTA RATAM. 
82. 


At or after the rate. Dyer, 


JUXTA. TENOREM SEQUENTEM. Accord- 
ing to the tenor following. 2 Salk. 417. A 
phrase used in the old books when the very 
words themselves referred to were set forth. 
Id.; 1 Ld. Raym. 415. 


JUZGADO. In Spanish law. The judiciary ; 
the body of judges; the judges who concur 
in a decree, 


1058 


KEEP 


K 


K. B. 
(q. v.). 


K. C. An abbreviation for “King’s Counsel.” 


An abbreviation for “King’s Bench,” 


KABANI. A person who, in oriental states, 
supplies the place of our notary public. All 
obligations, to be valid, are drawn by. him; 
and he is also the public weigh-master, and 
everything of consequence ought to be weigh- 
ed before him. Enc. Lond. 


‘KABOOLEAT. In Hindu law. A written 
agreement, especially one signifying assent, 
as the counterpart of a revenue lease, or the 
document in which a payer of revenue, wheth- 
er to the government, the zamindar, or the 
farmer, expresses his consent to pay the 
amount assessed upon his land. Wils. Ind. 
Gloss. 


KAIA. A key, kay, or quay. Spelman. 
KAIAGE, or KAIAGIUM. A wharfage-due. 


KAIN. In Scotch law. Poultry renderable 
by a vassal to. his superior, reserved in the 
lease as the whole or a part of the rent 
Bell. 


KALALCONNA. A duty paid by shopkeepers 
in Hindostan, who retail spirituous liquors; 
also the place where spirituous liquors are 
sold. Wharton. 


KALENDÆ. In English ecclesiastical law. 
Rural ehapters, or conventions of the rural 
deans and parochial clergy, which were for- 
merly held on the calends of every month; 
hence the name. Paroch. Antiq. 604. 


KALENDAR. An account of time, exhibiting 
the days of the week and month, the seasons, 
etc. More commonly spelled “calendar.” 


KALENDARIUM. In the civil law. <A calen- 
dar; a book of accounts, memorandum-book, 
or debt-book; a book in which accounts were 
kept of moneys loaned out on interest. Dig. 
32, 64. So called because the Romans used 
to let out their money and receive the in- 
terest on the calends of each month. Calvin. 


KALENDS. See Calends, 


KARL. In Saxon and old English law. A 
man; a serving man. Buskarl, a seaman. 
Huskarl, a house servant. Spelman. 


KARRATA. In old records. 
Cowell; Blount. 


A cart-load. 


KAST. In Swedish law. Jettison; a literal 
translation of the Latin “jactus.” 


KAST-GELD. Contribution for a 


jettison ; 
average. - 


KATATONIA. See Insanity. 
KAY. A quay, or key. 
KAYAGE. See Cayagium. 


KAZY. A Mohammedan judge or magistrate 
in the East Indies, appointed originally by 
the court at Delhi, to administer justice ac- 
cording to their written law. Under the 
British authorities their judicial functions 
ceased, and their duties were confined to the 
preparation and attestation of deeds, and the 
superintendence and legalization of marriage 
and. other ceremonies among the Mohamme- 
dans. Wharton. 


KEELAGE. The right to demand money for 
the privilege of anchoring a vessel in a har- 
bor; also the money so paid. 


KEELHALE, KEELHAUL. To drag a per- 
son under the keel of a ship by means of ropes 
from the yard-arms, a punishment formerly 
practiced in the British navy. Ene, Lond. 


KEELS. This word is applied, in England, 
to vessels employed in the carriage of coals. 
Jacob. 


KEEP, n, A strong tower or hold in the mid- 
dle of any castle or fortification, wherein 
the besieged make their last efforts of de- 
fense, was formerly, in England, called a 
“keep ;” and the inner pile within the castle 
of Dover, erected by King Henry II. about 
the year 1158, was termed the “King’s Keep ;” 
so at Windsor, ete. It seems to be some- 
thing of the same nature with what is called 
abroad a “citadel.” Jacob. 


KEEP, v. To have or retain in one’s pow- 
er or possession; not,to lose or part with; 
to preserve or retain. Benson v. New York, 
10 Barb. (N. Y.) 235; Deans v. Gay, 132 N. 
C. 227,,.43 S. E. 643; Balfe v. People, 66 Colo. 
94, 179 P. 137, 188; Young v. Commonwealth, 
194 Ky. 561, 239 S. W. 1042, 1043; Hammond 
v. Niagara Fire Ins. Co., 92 Kan. 851, 142 
P. 936. 

To maintain, carry on, conduct, or manage; 
as, to “keep” a liquor saloon, bawdy house, 
gaming table, nuisance, inn, or hotel. State 
v. Irvin, 117 Iowa, 469, 91 N. W. 760; Peo- 
ple v. Rice, 108 Mich. 350, 61 N. W. 540; 
State v. Miller, 68 Conn. 373, 36 A. 795; State 
v. Cox, 52 Vt. 474. 

To maintain, tend, harbor, feed, and shel- 
ter; as, to “keep” a dangerous. animal, to 
“keep” a horse at livery. Allen v. Ham, 
63 Me. 536; Skinner v. Caughey, 64 Minn. 
875, 67 N. W. 203. 

To maintain continuously and methodical- 
ly for the purposes of a record; as, to “keep” 
books. See Backus v, Richardson, 5 Johns. 
N. Y.) 483; Hammond v, Niagara Fire Ins. 


KEEP 


Co., 92 Kan. 851, 142 P. 936, 937. -Thus to 
“keep” records of court means, not only to 
preserve the mantal possession of the records, 
books, and papers, but to correctly transcribe 
therein the proceedings of the court. Myers 
v. Colquitt (Tex. Civ. App.) 173 S. W. 993, 997. 

To maintain continuously and without 
stoppage or variation; as, when a vessel is 
said to “keep her course,” that is, continue 
in motion in the same general direction in 
which she was previously sailing. See The 
Britannia, 153 U. S. 130, 14 S. Ct. 795, 38 L. 
Ed. 660; to maintain, to cause to continue 
without essential change of condition. Arden 
v. Boone (Tex. Com. App.) 221 S. W. 265, 266. 


The word “kept” in policies providing that gaso- 
line shall not be “kept, used, or allowed" on prem- 
ises implies some degree of permanence of storage 
thereof, Bouchard v. Dirigo Mut. Fire Ins. Co., 113 
Me. 17, 92 A. 899, 900, L. R. A. 1915D, 187; D. I. 
Felsenthal Co. v. Northern Assur. Co., Limited, of 
London, 284 Ill. 343, 120 N. E. 268, 271, 1 A. L. R. 
602; Home Ins. Co. of New York v. Bridges, 172 
Ky. 161, 189 S. W. 6, 7, L. R. A. 19170, 276; while 
“keeping in possession” contraband liquors means 
to have habitually in possession, State v. Burns, 
138 S. C. 238, 130 S. E. 641, 642; and in the National 
Prohibition Act providing that “any * * * place 
where intoxicating liquor is manufactured, sold, 
kept or bartered, in violation of this title, * * * is 
hereby declared to be a common nuisance,” the 
word “kept,” read in connection with the context, 
meang kept for sale or barter or other commercial 
purposes. U. S. v. Ward (C. C. A.) 6 F.(2d) 182, 
184; Burner v. Commonwealth, 140 Va. 508, 125 S. E. 
224, 325; U. S. v. One Cadillac Touring Car (D, C.) 
274 F. 470, 472; Singer v. U. S. (C. C. A.) 288 F. 695, 
696. 


In General 


—Keep down interest. The expression “keep- 
ing down interest” is familiar in legal instru- 
ments, and means the payment of interest 
periodically as it becomes due; but it does 
not include the payment of all arrears of in- 
terest which may have become due on any se- 
curity from the time when it was executed. 
4 EL & BI. 211. 


—Keep house. The English bankrupt laws use 
the phrase “keeping house” to denote an act 
of bankruptcy. It is committed when a trader 
absents himself from his place of business and 
retires to his private residence to evade the 
importunity of creditors. The usual evidence 
of “keeping house” is refusal to see a credi- 
tor who has called on the debtor at his house 
for money. Robs. Bankr. 119. 


—Keep in repair. When a lessee is bound to 
keep the premises in repair, he must have 
.them in repair at all times. during the term; 
and, if they are at any time out of repair, he 
is guilty Of a breach of the covenant. 1 Barn. 
& Ald, 585. 


—Keep open. To allow general access to one’s 
shop, for purposes of traffic, is a violation of a 
statute. forbidding him to “keep: open” his 
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shop on the Lord’s day, although the outer 
entrances are closed. Com. v. Harrison, 11 
Gray (Mass.) 308. 

To “keep open,” in the sense of such a law, 
implies a readiness to carry on the usual busi- 
ness in the store, shop, saloon, ete. Lynch v. 
People, 16 Mich. 472. 


KEEPER. A custodian, manager, or super- 
intendent; one who has the care, custody, or 
management of any thing or place, Schultz 
v. State, 32 Ohio St. 281; State v. Rozum, 8 
N. D. 548, 80 N. W. 481; Fishell v. Morris, 
57 Conn. 547, 18 A. 717, 6 L. R. A. 82; McCoy 
v. Zane, 65 Mo. 15; Stevens v. People, 67 Ill. 
590; Janssen v. Voss, 189 Wis. 222, 207 N. 
W. 279, 280. 


KEEPER OF A BAWDY-HOUSE. A person 
who has control, proprietorship, or manage- 
ment of the house in question. Jones v. State, 
10 Okl. Cr. 79, 183 P. 1184, 11385; Gregg v. 
People, 65 Colo. 390, 176 P. 483, 485. 


KEEPER OF THE FOREST. In old English 
law. An officer (called also chief warden of 
the forest) who had the principal government 
of all things relating to the forest, and the 
control of all officers belonging to the same. 
Cowell; Blount. 


KEEPER OF THE GREAT SEAL. In Eng- 
lish law. A high officer of state, through 
whose hands pass all charters, grants, and 
commissions of the king under the great. seal. 
He is styled “lord keeper of the great seal,” 
and this office and that of lord chancellor 
are united under one person; for the author- 
ity of the lord keeper and that of the lord 
chancellor were, by St. 5 Eliz. c. 18, declared 
to be exactly the same; and, like the lord 
chancellor, the lord keeper at the present day 
is created by the mere delivery of the king's 
great seal into his custody. Brown. 


KEEPER OF THE KING’S CONSCIENCE. 
A name sometimes applied to the chancellor 
of England, as being formerly an ecclesiastic 
and presiding over the royal chapel. 3 BL 
Comm. 48. 


KEEPER OF THE PRIVY SEAL. In English 
law. An officer through whose hands pass all 
charters signed by the king before they come 
to the great seal. He is a privy councillor, 
and was anciently called “clerk of the privy 
seal,” but is now generally called the “lord 
priyy seal.” Brown. 


KEEPER OF THE TOUCH. The master of 
the assay in the English mint. 12 Hen. VI. c, 
14. . 


KEEPING BOOKS. Preserving an intelli- 
gent record of a merchant’s or ‘tradesman’s 
affairs with such reasonable accuracy and 
care as may properly be expected from a mar 
in that business. 
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KEEPING TERM. 


In English Law 


A duty performed by students of law, con- 
sisting in eating a sufficient number of din- 
ners in hall to make the term count for the 
purpose of being called to the bar. Moz. & W. 


KEEPING THE PEACE. Avoiding a breach 
of the peace; dissuading or preventing others 
from breaking the peace. 


KELP-SHORE. The land between high and 
low water mark. Stroud. Jud. Dict. 

But when the conveyance, “with the kelp- 
shore” by the metes and bounds given, mani- 
festly exeluded the land between high and 
low water mark, it was held to be excluded, 
and parol proof could not be received of the 
intention to include it; 10 Ir. ©. L. 150. 


KENILWORTH EDICT. An edict or award 
between Henry III. and those who had been 
in arms against him; so called because made 
at Kenilworth Castle, in Warwickshire, enno 
51 Hen. III., A. D. 1266. It contained a com- 
position of those who had forfeited their es- 
tates in that rebellion, which composition was 
five years’ rent of the estates forfeited. 
Wharton. 


KENNING TO THE TERCE. In Scotch law. 
The ascertainment by a sheriff of the just 
proportion of the husband’s lands which be- 
longs to the widow in virtue of her ferce or 
third. An assignment of dower by sheriff. 
Erskine, Inst. 11. 9. 50; Bell, Dict. 


KENTLAGE. In maritime law. A permanent 

ballast, consisting usually of pigs of iron, 

cast in a particular form, or other weighty 

* material, which, on account of its superior 

. cleanliness, and the small space occupied by 
it, is frequently preferred to ordinary ballast. 
Abb. Shipp. 5. ` 


KENTREF. The division of a county; a hun- 
dred in Wales. See Cantred. 


. KENTUCKY RESOLUTIONS. A series of 
resolutions drawn up by Jefferson, and adopt- 
ed by the legislature of Kentucky in 1799, pro- 
testing against the “alien and sedition laws,” 
declaring their illegality, announcing the 
strict constructionist theory of the federal 
government, and declaring “nullification” to 
be “the rightful remedy.” 


KERF. The jagged end of a stick of wood 
made by the cutting. Pub. St. Mass. 1882, p. 
1292. 


KERHERE. A customary cart-way; also a 
commutation for a customary carriage-duty. 
Cowell. 


KERNELLATUS. 
Co. Litt. 5a. 


Fortified or embattled. 


KIDNAPPING 


KERNES. In English law. 
bonds. 


Idlers; vaga- 


KEROSENE. A rock or earth oil. Morse v. 
Ins. Co., 30 Wis. 534, 11 Am. Rep. 587. 

It is, in a commercial sense, a refined coal 
or_earth oil, and is embraced within those 
terms as used in an insurance policy. Ben- 
nett v. Ins. Co., 81 N. Y. 273, 37 Am. Rep. 501. 
It is not petroleum, but made from the lat- 
ter by a process of a distillation and refine- 
ment. Bennett v. Ins. Co., 81 N. Y. 278, 37 
Am, Rep. 501. 


KEY. A wharf for the lading and unlading 
of merchandise from vessels. More common- 
ly spelled “quay.” 

An instrument for fastening and opening a 
lock, 


This appears as an English word as early as the 
time of Bracton, in the phrase ‘‘cone et keye,” be- 
ing applied to women at a certain age, to denote 
the capacity of having charge of household affairs. 
Bract. fol. 86b. See Cone and Key. 


KEYAGE. A toll paid for loading and un- 
loading merchandise at a key or wharf, 
Rowan v. Portland, 8 B. Mon. (Ky.) 253. 


KEYS, in the Isle of Man, are the twenty- 
four chief commoners, who form the local 
legislature. 1 Steph. Comm. 99, 


In Old English Law 
A guardian, warden, or keeper. 


KEYS OF COURT. In old Scotch law. Cer- 
tain officers of courts. See Claves Curie. 


KEYUS. A guardian, warden, or keeper. 
Mon. Angl. tom. 2, p. 71. 


KHALSA. In Hindu law. An office of gov- 
ernment in which the business of the revenue 
department was transacted under the Moham- 
medan government, and during the early peri- 
od of British rule. Khalsa lands are lands, . 
the revenue of which is paid into the ex- © 
chequer. Wharton. 


KIDDER. In English law. An engrosser of 
corn to enhance its price. Also a huckster. 


KIDDLE. In old English law. A dam or 
open wear in a river, with a loop or narrow 
eut in it, accommodated for the laying of 
engines to catch fish. 2 Inst. 88; Blount. 


KIDNAPPING. At common law the forcible 
adbuction or stealing away of a man, woman, 


‘or child from his own country, and sending 


him into another. It is an offense punish- 
able at the common law by fine and imprison- 
ment. 4 Bl. Comm, 219: Furlong v. German- 
American Press Ass’n (Mo. Sup.) 189 S. W. 
385, 889; State v. Hoyle, 114 Wash. 290, 
194 P. 976, 977. 

In American law, this word is most often 
applied to the abduction of children, and the 


KILDERKIN 


intent to send the person kidnapped out of 
the country does not constitute a necessary 
part of the offense. The term includes false 
imprisonment plus the removal of the person 
to some other place. 2 Bish. Crim. Law, § 671. 
See State v. Rollins, 8 N. H. 567; State v. 
Sutton, 116 Ind. 527, 19 N. E. 602; Dehn v. 
Mandeville, 68 Hun, 335, 22 N. Y. Supp. 984; 
People v, De Leon, 109 N. Y. 226, 16 N. E. 46, 
4 Am. St. Rep. 444; People v. Fick, 89 Cal. 
144, 26 P. 759; Furlong v. German-American 
Press Ass’n (Mo. Sup.) 189 S, W. 385, 389; 
People v. Harrison, 261 Ill. 517, 104 N. E. 259, 
263. 


KILDERKIN. A measure of eighteen gallons. 


KILKETH. An ancient servile payment made 
by tenants in husbandry. Cowell. 


KILL, » To deprive of life; to destroy the 
life of an animal or person. The word “homi- 
cide” expresses the killing of a human being. 
See The Ocean Spray, 18 Fed. Cas. 559; Car- 
roll v. White, 33 Barb. (N. Y.) 620; Porter v. 
Hughey, 2 Bibb (Ky.) 232; Com. v. Clarke, 
162 Mass. 495, 39 N. E. 280; Fisher v. State, 
109 Ark. 456, 160 S. W. 210, 213. 

The word “kill” contains no implication of 
crime. Pilcher v. State, 16 Ala. App. 237, 
TT So. 75. 

Killing by Misadventure 

Accidental killing of a person whcre the 
slayer is doing a lawful act, unaccompanied 
by any criminal carelessness or reckless con- 
duct. State v. Dean, 2 W. W. Harr. (Del.} 290, 
122 A, 448, 449. 


KILL, n. A Dutch word, signifying a channel 
or bed of the river, and hence the river or 
stream itself. It is found used in this sense 
in descriptions of land in old conveyances. 
French v. Carhart, 1 N. Y. 96. 


KILLYTH-STALLION. A custom by which 
lords of manors were bound to provide a stal- 
lion for the use of their tenants’ mares. Spel- 
man, 


KIN. Relation or relationship by blood or 
consanguinity. “The nearness of kin is com- 
puted according to the civil law.” 2 Kent, 
Comm, 413. See Keniston v. Mayhew, 169 
Mass. 166, 47 N. Ð. 612; Hibbard v. Odell, 
16 Wis. 635; Lusby v. Cobb, 80 Miss, 715, 
82 So. 6; State v. Bielman, 86 Wash. 460, 150 
P. 1194. As to “next of kin,” see Next. 


Kinshote 
In Saxon law. A composition or satisfac- 
tion paid for killing a kinsman. Spelman. 
Kinsfolk 


Relations; those who are of the same 


family. 
Kinsman 


A man of the same race or family, Wood 
v. Mitcham, 92 N. Y. 879. 
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Kinswoman 
A female relation. 


KIND. The agreement that a collector of tax- 
es was to receive his commission “in kind” 
means the same kind of funds in which the 
tax is collected; Wilson v. State, 51 Ark. 213, 
10 S. W. 491. 

Genus; generic class; description. See In 
Kind. 


KINDRED. Relatives by blood. Next of kin. 
“Kindred of the whole blood, preferred to 
kindred of the half blood.” 4 Kent, Comm, 
404, notes. See Butler v. Elyton Land Co., 
84 Ala. 384, 4 So. 675; Farr v. Flood, 11 Cush. 
(Mass.) 25; Brookfield v. Allen, 6 Allen 
(Mass.) 586; Wetter v. Walker, 62 Ga. 144; 
Farmers’ Loan & Trust Co. v. Polk, 166 App. 
Div. 48, 151 N. Y. 8. 618, 622; Bonewell v. 
Smith, 120 Va. 431, 91 S. B. 759, 761. 


KING. The sovereign, ruler, or chief execu- 
tive magistrate of a state or nation whose 
constitution is of the kind called ‘“monarchi- 
eal” is thus named if a man; if it be a 
woman, she is called “queen.” The word ex- 
presses the idea of one who rules singly over 
a whole people or has the highest executive 
power; but the office may be either hereditary 
or elective, and the sovereignty of the king 
may or may not be absolute, according to the 
constitution of the country. 
See Emperor. 


—King-craft. The art of governing. 


—King-geld. A royal aid; an escuage, (q. v.) 
—King’s silver. In old English practice. A 
fine due the king pro licentia concordandi, 
(for leave to agree,) in the process of levying 
a fine. 5 Coke, 39, 43; 2 Inst. 511; 2 BI. -> 
Comm. 350. 


—King’s widow. In feudal law. A widow of 
the king’s tenant in chief, who was obliged to 
take oath in chancery that she would not mar- 
ry without the king’s leave, 


The king can do no wrong. This maxim 
means that the king is not responsible legally 
for aught he may please to do, or for any 
omission, Aust. Jur. sect. VI. It does not 
mean that everything done by the government 
is just and lawful, but that whatever is ex- 
ceptionable in the conduct of public affairs is 
not to be imputed to the king; 2 Steph. Com., 
11th ed. 486. 


KING’S ADVOCATE. An English advocate 
who holds, in the courts in which the rules 
of the canon and civil law prevail, a similar 
position to that which the attorney general 
holds in the ordinary courts, 4. e., he acts as 
counsel for the crown in ecclesiastical, ad- 
miralty, and probate cases, and advises the 
crown on questions of international law. In 
order- of precedence it seems that he ranks 
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after the attorney general. g Steph. Comm.- 


275n. 


KINGS-AT-ARMS. The principal herald of 
England was of old designated “king of the 
heralds,” a title which seems to have been 
exchanged for “king-at-arms” about the reign 


of Henry IV. The kings-at-arms at present 


existing in England are three,—Garter, Clar- 
enceux, and Norroy, besides Bath, who is not 
a member of the college. Scotland is placed 
under an officer called “Lyon King-at-Arms,” 
and Ireland is the province of one named 
“Ulster.” Wharton. 


KKING’S BENCH. The supreme court of com- 
mon law in England, being so called because 
the king used formerly to sit there in person, 
the style of the court being “coram ipso rege.” 
It was called the “queen’s beneh” in the reign 
of a queen, and during the protectorate of 
Cromwell it was styled the “upper bench.” 
It consisted of a chief justice and three puisne 
justices, who were by their office the sovereign 
conservators of the peace and supreme coro- 
ners of the land. It was a remnant of the 
aula regis, and was not originally fixed to 
any certain place, but might follow the king’s 
person, though for some centuries past it 
usually sat at Westminster. It had a very 
extended jurisdiction both in criminal and 
civil causes; the former in what was called 
the “erown side” or “crown office,” the latter 
in the “plea side,” of the court. Its civil ju- 
risdiction was gradually enlarged until it em- 
braced all species of personal actions. Since 
the judicature acts, this court constitutes the 
“king’s bench division” of the “high court 
of justice.” See 3 Bl. Comm. 41-43. 


KING’S CHAMBERS. Those portions of the 
seas, adjacent to the coasts of Great Britain, 
which are inclosed within headlands so as to 
be cut off from the open sea by imaginary 
Straight lines drawn from one promontory to 
another. 


KING’S CORONER AND ATTORNEY. An 
officer of the court of king’s bench, usually 
called “the master of the crown office,” whose 
duty it is to file informations at the suit 
of a private subject by direction of the court. 
4 Bl. Comm, 308, 309; 4 Steph. Comm. 374, 
378. 


KING’S COUNSEL. Barristers or serjeants 
who have been called within the bar and 
selected to be the king’s counsel. They answer 
in some measure to the advocati fisci, or 


advocates of the revenue, among the Romans. | 


They must not be employed against the crown 
without special leave, which is, however, al- 
ways granted, at a cost of about nine pounds. 
3 Bl. Comm. 27. 


KING’S EVIDENCE. When several persons 
are charged with a crime, and one of them 
gives evidence against his accomplices, on 
the promise of being granted a pardon, he is 


Bui.Law Drcr. (3p Ep.) —6T 


KIRK-MOTE. 


sald to be: admitted king’s. or (in America). 
state’s evidence. 4 Steph. Comm. 395; Sweet. 


KING’S PROCTOR. A proctor or solicitor 
representing the crown in the former practice 
of the courts of probate and divorce. In peti- 
tions for dissolution of marriage, or for 
declarations of nullity of marriage, the king’s 
proctor may, under the direction of the at- 
torney general, and by leave of the court, 
intervene in the suit for the purpose of prov- 
ing collusion between the parties. Mozley & 
Whitley, ' 


KING'S REMEMBRANCER. An officer of the 
central office of the English supreme court. 

Formerly he was an officer of the exchequer, 
and had important duties to perform in pro- 
tecting the rights of the crown; e. g., by in- 
stituting proceedings for the recovery of land 
by writs of intrusion, (q. v.,) and for the re- 
covery of legacy and succession duties; but 
of late years administrative changes have les- 
sened the duties of the office. Sweet. 


He was at the head of the department which had 
charge of all revenue suits, and of matters pertain- 
ing to the office of sheriff. He attended as the officer 
of the king's bench when the lord mayor made his 
appearance on November 9th, and as representing 
the old court of exchequer when the city of London 
did suit and service in discharge of quit-rents for 
certain lands anciently held under the crown. He 
presided at the Trial of the Pyx, the assaying and 
weighing of the coins of the realm. See Remem- 
brances of Sir F, Pollock. 


KINGDOM. A country where an offieer call- 
ed a “king” exercises the powers of govern- 
ment, whether the same be absolute or limit- 
ed. Wolff, Inst. Nat. § 994. In some king- 
doms, the executive officer may be a woman, 
who is called a “queen.” 


KINSMAN. See Kin. 


KINTAL, or KINTLE. A hundred pounds in 
weight, See Quintal. 


KINTLIDGE. A ship’s ballast. See Kent- 
lage. 


KIPPER-TIME. In old English law. The 
space of time between the 3d of May and the 
Epiphany, in which fishing for salmon in the 
Thames, between Gravesend and Henley-on- 
Thames, was forbidden. Rot. Parl. 50 Edw. 
IIL. 


KIRBY’S QUEST. In English law. An an- 
cient record remaining with the remembrance- 
er of the exchequer, being an inquisition or 
survey of all the lands in England, taken in 
the reign of Edward I. by John de Kirby, his 
treasurer. Blount; Cowell. 


KIRK. In Scotch law. A church; the 
church; the established church of Scotland. 


KIRK-MOTE. A meeting of parishioners on 
church affairs. 


KIRK-OFFICER 


KIRK-OFFICER. The beadle of a church in 
Scotland. 


KIRK-SESSION. A parochial church court 
in Scotland, consisting of the ministers and 
elders of each parish. 


KISSING THE BOOK. The ceremony of 
touching the lips to a copy of the Bible, used 
in administering oaths. It is the external 
symbol of the witness’ acknowledgment of the 
obligation of the oath. 


KIST. In Hindu law. A stated payment ; 
installment of rent. 


KLEPTOMANIA. In medical. jurisprudence. 
A form (or symptom) of mania, consisting in 
an irresistible propensity to steal. 

‘It is said to be often shown in cases of 
women, laboring under their peculiar diseases 
or of those far advanced in pregnancy. A 
sharp distinction is made between kleptoma- 
nia and the tendency to steal so commonly 
observed in the well defined forms of insan- 
ity; the former is a defective mental char- 
acteristic approaching the confines of insan- 
ity on one subject alone, while the individ- 
ual, on all other subjects, is perfectly sane. 
It differs from shoplifting in that the shop- 
lifter steals for a purpose, and only those ar- 
ticles which are of value, while the klepto- 
maniac takes goods of any description, often 
of no use to herself and with no motive for 
their possession; 4 Am. Lawy. 533. See In- 
sanity. 


KKNACKER. One who slaughters useless or 
diseased animals or deals in such. Cent. 
Dict. A regular occupation in London and 
other large cities, regulated by act of parlia- 
ment. August 18, 1911. 


KNAVE. A rascal; a false; tricky, or deceit- 
ful person. The word originally meant.a boy, 
attendant, or servant, but long-continued us- 
age hag given it its present signification. 


KNAVESHIP. A portion of grain given to a 
mill-servant from tenants who were bound to 
grind their grain at such mill. 


KNEEL. To bend the knees in-worship with- 
out resting on them is to kneel. 36 L. J. Ecc. 
10, 


KNIGHT. In English law. The next per- 
sonal dignity after the nobility. Of knights 
there are several orders and degrees. The 
first in rank are knights of the Garter, insti- 
tuted by Richard I. and improved by Edward 
III. in 1844; next follows a knight banneret ; 
then come knights of the Bath, instituted by 
Henry IV., and revived by George I.; and 


they were so called from a ceremony of bath-. 
The last 


ing the night before their creation. 
order are knights bachelors, who, though the 
lowest, are yet the most ancient, order of 
knighthood; for we find that King Alfred con- 
ferred this order upon. his son Athelstan. ‘1 
Bl, Comm: 403. 
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—Knighthood. The rank, order, character, or 
dignity of a knight. 


—Knights bachelors. In English law. The 
most ancient, though lowest, order of knight- 
hood. 1 Bl. Comm. 404. 


—Knights banneret. In English law. Those 
created by the sovereign in person on. the field 
of battle. They rank, generally, after knights 
of the Garter. 1 Bl. Comm. 403. 


—Knights of St. Michael and St. George. An 
English order of knighthood, instituted in 
1818. 


—Knights of St. Patrick. Instituted in Ireland 
by George III, A. D. 1763. They have no 
rank in England. 


—Knights of the Bath. An order supposed to 
have been instituted by Henry IV., and reviy- 
ed by George I. in 1725 to consist of the sov- 
ereign, a grand master and 36 knights com- 
panions. In 1815 the order was instituted in 
three classes. In 1847 the civil knights, com- 
manders and companions were added. They 
are so called from the ceremony formerly ob- 
served of bathing the night before their cre- 
ation. 


—Knights of the chamber. Those created in the 
sovereign’s chamber in time of peace, not in 
the field. 2 Inst. 666. 


—Knights of the Garter. Otherwise called 
“Knights of the Order of St. George.” This 
order was founded by Richard I., and im- 
proved by Edward III. A. D. 1344. They 
form the highest order of knights. 

See Garter. 


—Knights of the post. A term for hireling wit- 
nesses. 


—Knights of the shire. In English law. Mem- 
bers of parliament representing counties or 
shires, in contradistinction to citizens or bur- 
gesses, who represent boroughs or. corpora- 
tions. A knight of the shire is so called, be- 
cause, as the terms of the writ for election 
still require, it was formerly’ necessary that 
he should be a knight. This restriction was 
coeval with the tenure of knight-service, when 
every man who received a knight’s fee imme- 
diately of the crown was constrained to be a 
knight; but at present any person may be 
chosen to fill the office who is not an alien. 
The money qualification is abolished by 21 
Vict. c. 26. Wharton. 


—Knights of the Thistle. A Scottish order of 
knighthood. This order is said to have been 
instituted by Achalus, king of Scotland, A. D. 
819. The better opinion, however, is that it 
was instituted by James V. in 1534, was re- 
vived by James VII. (James H. of England) 
in 1687, and: reestablished by Queen Anne in 
1703. They have no rank in:England. Whar- 
ton. o : 
n» BiGaw.Dior.(8p En.) 


1059 


KNIGHT-MARSHAL. In English law. An 
officer in the royal household who has juris- 
diction and cognizance of offenses committed 
within the household and verge, and of all 
contracts made therein, a member of the 
household being one of the parties. Wharton. 


KNIGHT'S FEE was anciently so much of an 
inheritance in land as was sufficient to main- 
tain a knight; and every man possessed of 
such an estate was obliged to be knighted, and 
attend the king in his wars, or pay a pecun- 
iary sum in lieu thereof, called escuage. In 
the time of Henry II. the estate was estimat- 
ed at twenty pounds a year; but Lord Coke, 
in his time, states it to be an estate of six 
hundred and eighty acres. Co. Litt. 69 a. 
See 1 Poll. & Maitl. 232. See, also, Fee. 


KNIGHT’S SERVICE. Upon the Norman 
conquest, all the lands in England were di- 
vided into knight’s fees, in number above 
sixty thousand; and for every knight’s fee, 
a knight was bound to attend the king in his 
wars forty days in a year, in which space of 
time a campaign was generally finished. If 
a man only held half a knight’s fee, he was 
only bound to attend twenty days; and so in 
proportion. But this personal service, in proc- 
ess of time, grew into pecuniary commuta- 
tions, or aids; until at last, with the military 
part of the feudal system, it was abolished 
at the restoration, by the statute of 12 Car. 
II. ec. 24. 1 Bla. Com. 410; 2 id. 62; Will 
Real. Pr. 144; 1 Poll. & Maitl. 230. 


KNIGHTENGUILD. An ancient guild or so- 
ciety formed by King Edgar. 


KNOCK DOWN. To assign to a bidder at an 
auction by a knock or blow of the hammer. 
Property is said to be “knocked down” when 
the auctioneer, by the fall of his hammer, or 
by any other audible or visible announcement, 
signifies to the bidder that he is entitled to 
the property on paying the amount of his bid, 
according to the terms of the sale. “Knocked 
down” and “struck off’ are synonymous 
terms. Sherwood v. Reade, 7 Hill (N. Y.) 439. 


KNOT. In seamen’s language, a “knot” is a 
division of the log-line serving to measure the 
rate of the vessel’s motion. The number of 
knots which run off from the reel in half a 
minute shows the number of miles the vessel 
sails in an hour. Hence when a ship goes 
eight miles an hour she is said to go “eight 
knots.” Webster. 


KNOW. To have knowledge; to possess in- 

formation, instruction, or wisdom. State v. 

Ransberger, 106 Mo. 185, 17 8. W. 290. Horne 
v. Lewis, 160 Ga. 824, 129 S. Ð. 95. 


KNOW ALL MEN. In conveyancing. A form 
of public address, of great antiquity, and with 
which many written instruments, such as 
bonds, letters of attorney, etc., still commence. 


KNOWINGLY. With knowledge; conscious- 
ly; intelligently ; willfully. Schultz v. Henry 


KNOWLEDGE 


Ericsson Co., 264 Ill. 156, 106 N. E. 236, 240; 
Ex parte Cowden, 74 Tex. Cr. R. 449, 168 S. W. 
539, 540; Atkinson v. State, 133 Ark. 341, 202 
S. W. 709, 710; Siuslaw Timber Co. v. Rus- 
sell, 91 Or. 6,178 P. 214, 215. The use of this 
word in an indictment is equivalent to an 
averment that the defendant knew what he 
was about to do, and, with such knowledge, 
proceeded to do the act charged. U. S. v. 
Claypool (D. C.) 14 Fed. 128; State v. Wilson, 
41 Idaho, 598, 242 P. 787, 788. 

“Knowingly” means with knowledge of the 
essential facts, People v. McCalla, 63 Cal. 
App. 783, 220 P. 486, 489; Rownd v. State, 
93 Neb. 427, 140 N. W. 790, 791; Gottlieb v. 
Commonwealth, 126 Va. 807, 101 8. E. 873, 
873 ; and knowledge must be actual, not mere- 
ly constructive, Parsons v. Rinard Grain 
Co., 186 Iowa, 1017, 173 N. W. 276, 280. 


KNOWINGLY AND WILLFULLY. This 
phrase, in reference to violation of a statute, 
means consciously and intentionally. United 
States v. Lehigh Valley R. Co. (C. ©. A.) 204 
F. 705, 708; Oregon-Washington R. & Nav. 
Co. v. United States (C. C. A.) 205 F. 337, 339; 
United States v, Philadelphia & R. Ry. Co. 
(D. C.) 238 F. 428, 430. 


KNOWLEDGE. Information as to a fact. 
The act of knowing; clear perception of the 
truth; firm belief; information; an impres- 
sion of the mind, the state of being aware. 
State v. Hightower, 187 N. C. 300, 121 S. E. 
616, 621. “Knowledge” is the highest degree 
of the speculative faculties, and consists in 
the perception of the truth of affirmative or 
negative propositions, while “belief” admits 
of all degrees, from the slightest suspicion to 
the fullest assurance. Montgomery v. Com- 
monwealth, 189 Ky. 306, 224 S. W. 878; State 
v. Godette, 188 N. ©. 497, 125'S. E. 24, 28; 
Franken v. State, 190 Wis. 424, 209 N. W. 766, 
769. The difference between knowledge and 
belief is ordinarily merely in the degree, to be 
Judged of by the court, when addressed to the 
court; by the jury, when addressed to the 
jury. Hatch v. Carpenter, 9 Gray (Mass.) 271. 
See Utley v. Hill, 155 Mo. 232, 55 S. W. 1091, 
49 L. R. A. 323, 78 Am. St. Rep. 569; Ohio 
vaney Coffin Co. v. Goble, 28 Ind. App. 362, 
62 N. E. 1025; Clarke v. Ingram, 107 Ga.. 565, 
33 S. E. ‘802. 

“Knowledge” of contents of an instrument 
means more than a mere sensory conscious- 
ness of its physical existence, and must in- 
clude understanding of its actual contents. 
Mitchell v. Slye, 137 Md. 89, 111 A. 814, 819. 


Knowledge may be imputed, when the means of 
knowledge exists, known and accessible to the par- 
ty, and capable of communicating positive informa- 
tion. Scott v. Empire Land Co. (D. C.) 5 F.(24) 
873, 875; Smith v. Industrial Acc. Commission of 
California, 174 Cal. 199, 162 P. 636, 637; Scheckells v. 
Ice Plant Mining Co. (Mo. App.) 180 S. W. 12, 15; 
People v. Tantenella, 212 Mich. 614, 180 N. W. 474, 
476; Hopkins v. McCarthy, 121 Me. 27, 115 A. 513, 
515. However closely actual notice may, in many in- 
stances, approximate knowledge, and constructive no- 


KNOWLEDGE 


tice may be its equivalent in effect, there may be 
actual notice without knowledge; and, when con- 
structive notice is made the test to determine priori- 
ties of right, it may fall far short of knowledge. 
Cleveland Woolen Milis v. Sibert, 81 Ala..140, 1 So. 
773; Dodge v. Grain Shippers’ Mut. Fire Ins, Ass'n, 
176 Iowa, 316, 157 N. W. 955, 961; Stanton v. Haw- 
kins, 41 R. I. 501, 103 A. 229, 280. Thus, oral notice 
to employer by employé of injury is not “knowledge” 
of the injury, excusing employé’s failure to give no- 
tice of injury required by Workmen’s Compensation 
Act. In re Brown, 228 Mass. 31, 116 N. E. 897, 898; 
In re Simmons, 117 Me. 175, 103 A. 68. 


-—Carnal knowledge. Coitus; copulation; sex- 
ual intercourse. 


—Knowledge of law. “Knowledge of law” in- 
cludes knowledge of the decisions of the 
courts, which are part of the law. Spitzer v. 
Board of Trustees for Regina Public School 
Dist. No. 4, of Saskatchewan (C. C. A.) 267 
F. 121, 126. 


—Knowledge of another’s peril. One has 
“knowledge of peril of another,” within doc- 
trine of discovered peril, whenever it reason- 
ably appears from the known facts and cir- 
cumstances that the latter is pursuing a 
course which will probably terminate in seri- 
ous bodily injury to him, and that he probably 
will pursue it to the end. Galveston, H. & 8. 
A. Ry. Co. v. Wagner (Tex. Com. App.) 298 
S. W. 552, 554. -À 


—Personal knowledge. Knowledge of the truth 
in regard to a particular fact or. allegation, 
which is original, and does not depend on in- 
formation or hearsay. Personal knowledge of 
an allegation in an answer is personal knowl- 
edge. of its truth or falsity; and if the allega- 
tion is a negative one, this necessarily in- 
cludes a knowledge of the truth or falsity of 


i 
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the allegation denied. West v. Home Ins. Co. 
(C. C.) 18 Fed. 622. 


KNOWN HEIRS. Ina statute relating to the 
sale of property of unknown heirs, it has been 
held to mean those persons who are known, 
and whose right to inherit, or the extent of 
whose right, to inherit, is dependent on the 
non-existence of other persons nearer or as 
near as the ancestor in the line of descent. 
People v. Ryder, 65 Hun 175, 19 N. Y. S. 977. 


KNOWN-MEN. A title formerly given to the 
Lollards. Cowell. 


KORAN. The Mohammedan book of faith. 
It contains both ecclesiastical and secular 
laws. 


KOSHUBA. The Jewish “Koshuba” is a mar- 
riage contract or marriage settlement. Hur- 
witz v. Hurwitz, 216 App. Div. 362, 215 N. Y. 
S. 184, 185, 


KULEANA. The Hawaiian term “kuleana” 
means a small area of land, such as were 
awarded in fee by the Hawaiian monarch, 
about the year 1850, to all Hawaiians who 
made application therefor. De Fries v. 
Scott (C. C. A.) 268 F. 952, 953. 


KUT-KUBALA. In Hindu law. A mortgage- 
deed or deed of conditional sale, being one of 
the customary deeds or instruments of se- 
curity in India as declared by regulation of 
1806, which regulates the legal proceedings 
to be taken to enforce such a security. It is 
also called “Byebil-Wuffe.” Wharton. 


KYMORTHA. A Welsh term for a waster, 
rhymer, minstrel, or other vagabond who 
makes. assemblies: and-collections, Barring. 
Ob, St. 360. 


KYTH. Sax. Kin or kindred, 
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LABOR 


L 


L. ‘This letter, as a Roman numeral, stands 
for the number “fifty.” It is also used as an 
abbreviation for “law,” “liber,” (a book,) 
“Jord,” and some other words of which it 
is. the initial. 


L. 5. An abbreviation of “Long Quinto,” 
one of the parts of the Year Books. 


L. C. An abbreviation which may stand ei- 
ther for “Lord Chancellor,” “Lower Canada,” 
r “Leading Cases.” 


L. J. An abbreviation for “Law Judge y al- 
so for “Law Journal.” 


L. L. (also L. Lat.) and L. F. (also L, Fr.) 
are used as abbreviations of the terms “Law 
Latin” and “Law French.” 


L. R. An abbreviation for “Law Reports.” 


L. S. An abbreviation for “Locus sigilli,” the 
place of the seal, i. e., the place where a seal 
is to be affixed, or a scroll which stands in- 
stead of a seal. See Smith v. Butler, 25 N. 
H. 524: Barnes v. Walker, 115 Ga. 108, 41 
S. E. 243; McLaughlin v. Braddy, 63 8. C. 
433, 41 S. E. 523, 90 Am. St. Rep. 681. 


LL. The reduplicated form of the abbrevia- 

stion “L” for “law,” used as a plural. It is 
generally used in citing old collections of 
statute law; as “EL. Hen. I.” 


LL.B., LL.M., and LL.D. Abbreviations used 
to denote, respectively, the three academic 
degrees in law,—bachelor, master, and doc- 
tor of laws. 


LA. Fr. The. 
feminine gender. 
and phrases ; 


The definite article in the 
Occurs in some legal terms 
as “Termes de la Ley,” terms of 


the law. 

LÀ. Fr. There.. An adverb of time and 
plaee; whereas. 

LA CHAMBRE DES ESTEILLES. The star- 
chamber, 

La conscience est Ja plus changeante des 
règles. Conscience is the most changeable of 
rules. 


La Jey favour la vie d'un home. 
vors the life of a man. 


The law fa- 
Yearb. M. 10 Hen. 


VI. 51. 
‘la ley favour Venheritance d'un home. The 
law favors the inheritance of a man. Yearb. 


M. 10 Hen, VI, 51. 


La ley voct plus tost suffer un mischeife que 
un inconvenience. The law will sooner suffer 
‘a mischief than an inconvenience. Litt. § 
231. It is holden for an inconvenience that 
any of the maxims of the law should be 


gives a remedy to recover. 


broken, though a private man suffer loss. 
Co. Litt. 152b. : 


L'obligation sans cause, ou sur une fausse 
cause, ou sur. cause illicite, ne peut avoir aucun 
effet. An obligation without consideration, 
or upon a false consideration (which fails), 
or upon unlawful consideration, cannot have 
any effect. Code 3. 3. 4; Chitty, Contr. lith 
Am. ed. 25, note. 


L’ou le ley done chose, la ceo done remedie a 
vener a ceo. Where the law gives a right, it 
2 Rolle 17. 


LAAS. In old records. A net, gin, or snare, 


LABEL. Anything appended to a larger writ- 
ing, as a codicil; a narrow slip of paper -er 
parchment affixed to a deed or writ, in order 
to hold the appending seal. 

In the vernacular, the word denotes a 
printed or written slip of paper affixed to-a 
manufactured article, giving information as 
to its nature or quality, or the contents of a 
package, name of the maker, etc. See Per- 
kins v. Heert, 5 App. Div. 335, 39 N. Y. 8. 
223; Higgins v. Keuffel, 140 U. 8. 428, 11 8. 
Ct. 731, 85 L. Ed. 470; Burke v. Cassin, 45 
Cal. 481, 13 Am. Rep. 204; U. S. v. Skilken 
(D. C.) 298 F. 916, 919. 

A copy of a writ in the exchequer. 1 Tidd, 
Pr. 156. : 


LABINA. In old records. 


LABOR. Work; toil; service, Continued 
exertion, of the more onerous and inferiọr 
kind, usually and chiefly consisting in the 
protracted expenditure of muscular force, 
adapted to the accomplishment of specific 
useful ends. It is used in this sense in sev- 
eral legal phrases, such as “a count for work 
and labor,” “wages of labor,” etc., and is 
commonly construed as having such meaning 
when used in statutes giving liens to laborers, 
Road Supply & Metal Co. v. Bechtelheimer, 
119 Kan. 560, 240 P. 846, 847; Cavanaugh v. ' 
Art Hardware & Mfg. Co., 124 Wash. 248, 
214 P, 152, 154; Stuart v. Camp Carson Min- 
ing & Power Co., 84 Or. 702, 165 P. 359, 
862; Bell Oil & Refining Co. v. Price (Tex. 
Civ. App.) 251 8. W. 559, 562; and in the 
Immigration Act excluding aliens coming to 
the United States under contract, “to per- 
form labor.” Ex parte Aird (D. ©.) 276 F. 
954, 957; U. S. v. Union Bank of Canada 
(0. C. A.) 262 F. 91, 93. i 

The term “labor” is sometimes given a 
broader meaning as including all bodily or 
intellectual exertion done for purpose other 
than pleasure. Massachusetts Bonding & 
Insurance Co. v. Steele (Tex. Civ. App.) 293 
S. W. 647, 648; Johnson v. Citizens’ Trust 
Co., 78 Ind. App. 487, 186 N. E. 49, 51; Crook 
v. Commonwealth, 147 Va. 598, 186 S. E. 565, 


Watery land. . 


LABOR 


567, 50 A. L. R. 1048. This broad construc- 

tion has been adopted in construing statutes 

limiting hours of labor. Commonwealth Y. 

John T. Connor Co., 222 Mass. 299, 110 N. 

“HB, 301, 302, L. R. A. 1916B, 1236, Ann. Cas. 

19150, 337; Ex parte Steiner, 68 Or. 218, 187 
. 204, 206. 


“Labor,” “business,” and “wor are not syn- 
onyms. Labor may be business, but it is not neces- 
sarily so; and business is not always labor. Labor 
‘implies toil; exertion producing weariness; manual 


. exertion of a toilsome nature. 


Common labor 


Common labor, within the meaning of. Sunday 
laws, is not to be restricted to manual or physical 
labor, but includes the transaction of ordinary busi- 
ness, trading, and the execution of notes and other 


instruments. Bryan v. Watson, 127 Ind. 42, 26 N. E. 
666, 11 L. R. A. 63; Link v. Clemmens, 7 Blackf. 
(ind.) 480; Cincinnati v. Rice, 15 Ohio, 225; Eitel 


v. State, 33 Ind. 201. But compare Bloom vy. Rich- 
ards, 2 Ohio St. 387; Horacek y. Keebler, 5 Neb. 355; 
State v. Somberg, 113 Neb. 761, 204 N. W. 788, 790. 
It does not include the transaction of judicial busi- 
“ness or the acts of public officers. State v. Thomas, 
61 Ohio St. 444, 56 N. E. 276, 48 L. R. A. 459; Hastings 
v. Columbus, 42 Ohio St. 585, i 

“Common labor” is unskilled manual labor, and 
is an “employment” within Workmen's Compensa- 
tion Law. Leitz v, Labadie Ice Co., 211 Mich. 565, 
179 N. W. 291, 293. 


A Spanish land measure, in use in Mex- 
“ico and formerly in Texas, equiv alent to 
17734 acres, 


LABOR A JURY. In old practice. To tam- 
per with a jury; to endeavor to influence 
them in their verdict, or their verdict gen- 
erally. 


LABOR CONDITIONS. The term “labor con- 
ditions” in a contract authorizing temporary 
suspension by the contractor for “strikes, la- 
bor conditions, and lockouts,” refers to scar- 
city of labor alone, and bears no relation to 
the cost of labor. Robinson v. Solomon, 222 
Mich. 618, 193 N. W. 209, 212. 


LABOR UNION. A combination or associa- 
tion of laborers for the purpose of fixing the 
rate of their wages and hours of work, for 
their mutual benefit and protection, and for 
the purpose of righting grievances against 
their employers. i o’ 


LABORARIIS. An ancient writ against per- 
sons who refused to`serve and do labor, and 
. who had no means of living; or against such 
as, having served in the winter, refused to 
serve.in the summer. Reg. Orig. 189. 


LABORER. One. who, as a means of liveli- 
| hood, performs work and labor,-for another. 
‘Oliver. v. Macon Hardware Co., 98 Ga. 249, 
55.8. F. 403, 58 Am. St. Rep. 300; Blanchard 
_y: Railway Co., 87 Me. 241, 32 A. 890; In re 
Ho King (D. C) 14 F. 725; Coffin v.: Reynolds, 
BT. N. Y. 646; Weymouth. v, Sanborn, 43. N: 
ne 171,..80 Am. Dec; 144; Epps. v. Epps, 17 
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Ill. App. 201; Missouri State Highway Com- 
mission, to Use of Onstad, v. Coopers’ Const. 
Service Co. (Mo. App.) 268 S. W. 701, 702. 
In English statutes, this term is generally un- 
derstood to designate a servant employed in 
husbandry or manufactures, and not dwell- 
ing in the home of his employer. Wharton; 
Mozley & Whitley. A person without par- 
ticular training, employed at manual labor 
under a contract terminable at will. Devney 
vy. City of Boston, 223 Mass. 270, 111 N. E. 
788, 789; City of Atlanta v. Hatcher, 31 
Ga. App. 633, 121 S. E. 864; Cole v. Grant, 


' 144 La. 916, 81 So. 398, 399; Shepard v. Find- 


ley, 204 Iowa, 107, 214 N. W. 676, 678; Cava- 
naugh v. Art Hardware & Mfg. Co., 124 Wash. 
248, 214 P, 152, 154. 


As used in mechanics’ lien statute “laborer” is 
said to include all who work with their hands, crude 
implements, or teams in work demanding that char- 
acter of service, Kansas City ‘Southern Ry. Co. v. 
Wallace, 38 Ok]. 233, 182 P. 908, 911, 44 L. R. A. (N. 
S.) 112, and laborer under garnishment statute is 
unskilled laborer, Groves & Rosenblath v. Atkins, 
160 La; 489, 107 So. 316, 317, but see Lames v. Arm- 
strong, 162 Iowa, 327, 144 N. W. 1, 2, 49 L. R. A. (N. 
S.) 491, Ann. Cas. 1916B, 511. 

A laborer. as the word is used in the Pennsylvania 
act of 1872, giving a certain preference of lien, is 
one who performs, with his own hands, the contract 
which he makes with his employer. Appeal of 
Wentroth, 82 Pa. 469. 


See, also, Labor. 


LABORERS, STATUTES OF. In English 
law. These are. the statutes 23 Edw. III., 12 
Rich. II, 5 Eliz. c. 4, and 26 & 27 Vict. c. 125, 
making various regulations as to laborers, 
servants, apprentices, ete. 


LAC, LAK. In Indian computation, 100,000. 
The value of a lac of rupees is about £10,000 
sterling. Wharton. 


LACE. A measure of land equal to one pole. 
This term is widely used in Cornwall. 


In old English law, A fathom. 


Co. Litt. 4b. 


LACEY ACT. An act of congress, May 25, 
1900, under which the states may enforce 
game laws against animals, birds, ete, im- 
ported from other states or countries. See 
Game Laws, ` 


LACHES. Omission to assert a right for an 
unreasonable and unexplained length of time, 
under circumstances prejudicial to adverse 
party. Stewart v. Grant, 126 Me. 195, 137 A. 
63, 66; State v. Plummer, 130 Wash. 135, 226 
P. 273, 275; Pickens v. Merriam (0, ©. A.) 
242 F. 363, 370; Massie v. Asbestos Brake Co., 
95 N. J. Eq. 298, 123 A. 155, 160; Sanders v. 
Campbell, 231 Mich. 592, 204 N. W. 767, 768. 

‘The omission of something: which a party 
might do, and: might reasonably be expected 


to; do,: towards. the vindication or enforce- 
-ment of his: rights, under: circumstances mak- 
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ing the present enforcement of such rights - 


inequitable. A want of activity and diligence 
in making a claim or moving for the enforce- 
ment of a right (particularly in equity) which 
will afford ground for presuming “against it, 
or for refusing relief, where that is discre- 
tionary with the court. See Ring v. Lawless, 
190 Ill. 520, 60 N. HB. .881; Wissler v. Craig, 
80 Va. 30; Morse v. Seibold, 147 IU. 318, 35 
N. E. 869; Babb v. Sullivan, 43 S. C. 486, 21 
S. E. 277; Graff v. Portland, etc., Co., 12 Colo. 
App. 106, 54 P. 854; Coosaw Min, Co. v. Caro- 
lina Min. Co. (C. ©.) 75 F. 868; Parker v, 
Bethel Hotel Co., 96 Tenn. 252, 34 S. W. 209, 
31 L, R. A. 706; Chase v. Chase, 20 R. I. 
202, 87 A. 804; Hellams v. Prior, 64 S. C. 
296, 42 S. E. 106; First Nat. Bank v. Nelson, 
106 Ala. 535, 18 So. 154; Cole v. Ballard, 78 
Va. 147; Selbag v. Abitbol, 4 Maule & S. 462. 


“Limitations” and “laches” are not synonymous; 
but “limitations” signifies the fixed statutory period 
within which an action may be brought for some 
act done to preserve a right, while “laches” signi- 
fies delay independent of statute. In re Van Tas- 
sell’s Will, 196 N., Y. S. 491, 494, 119 Misc. 478. 


LACTA. L. Lat.. In old English law. De- 
fect in the weight of money; Jack of weight. 
This word and the verb “lactare”’ are used in 
an assise or statute of the sixth year of King 


John. Spelman. 
LACUNA. In old records. A ditch or dyke; 
a furrow for a drain; a gap or blank in 
writing. 
LACUS. 
. In the Civil Law 
A lake; a receptacle of water which is 


never dry. Dig. 43, 14, 1, 3. 


In Oid English Law 


Allay or alloy of silver with base metal. 
Fleta, lib. 1, ¢..22, § 6. 


LADA. 
In Saxon Law 


A purgation, or mode of trial by which one 
purged himself of an accusation; as by oath 
or. ordeal. Spelman. 

A water-course; a trench or canal. for 
draining marshy grounds. In old English, a 
lade or load. Spelman. 


in Old English Law 
A court of justice; a lade or lath. Cowell. 


LADE, or LODE. The mouth of a river. 


LADEN IN BULK. A term of maritime law, 
applied to a vessel which is freighted with 
a cargo which is neither in casks, boxes, bales, 
nor cases, but lies loose in the hold, being 
defended from wet or moisture by a number 
of mats and a quantity of dunnage. Cargoes 
of corn, salt, etc., are usually so shipped. 


LADING, BILL OF. See Bill, ` 


LÆTARE JERUSALEM. 


LADY. In English law.” ‘The title ‘belong-" 
ing to the wife of-a peer, and (by courtesy) ` 


the wife of a baronet or knight, and also.to 


any woman, married or sole, whose father was 
a nobleman of a rank not lower than that of 
earl, : 


LADY-COURT. In English law. The court 
of a lady of the manor. ` 


LADY DAY. The 25th of March, the feast 
of the Annunciation of. the Blessed Virgin 
Mary. In parts of Ireland, however, they so’: 
designate the 15th of August, the festival of 
the Assumption of the Virgin. o 


LADY’S FRIEND. The style of an officer of 
the English house of commons, whose duty 
was to secure a suitable provision for the 
wife, when her husband sought a divorce by 
special act of parliament. The aet. of 1857 
abolished parliamentary divorces, and this of- 
fice with them. 


LAEN (Anglo-Saxon), Aloan. See Beneficium. 


LAENLAND. Land held of a superior wheth- 
er much or little. 1 Poll. & Maitl. 38. 

Land given to the lessee and to two or. 
three successive heirs of his; synonymous 
with loan land. This species of tenure seems 
to have been replaced by that of holding by . 
book or boeland. See Maitl. Doomsday Book 
and Beyond 318. See Folcland. l 


LÆSA MAJESTAS. Lat. Leze-majesty, or- 
injured majesty; high treason. It is a phrase 
taken from the civil law, and anciently. meant - 
any offense against the king’s person or -dig- 
nity. 


,LÆSÍO ULTRA DIMIDIUM VEL ENORMIS. . 


In Roman law. The injury sustained by one 
of the parties to an onerous contract when | 
he had been overreached by the other to the 
extent of more than one-half of the value: 
of the subject-matter; ‘e. g., when a vendor | 
had not received half the value of property 
sold, or the purchaser had paid more than 
double value. Colg. Rom. Civil Law, § 2094. 


LAESIONE FIDEL, SUITS PRO. Suits in 
the ecclesiastical courts for spiritual offenses 
against conscience, for non-payment of debts, 
or breaches of civil contracts. This attempt 
to turn the ecclesiastical courts into courts 
of equity was checked by the constitutions 
of Clarendon, A, D. 1164. 3 Bl. Comm..52. 


LAESIWERP, ` A thing surrendered into the 
hands or power of another; a thing given 
or delivered. Spelman. | 


LÆT. In old English law. One of a class 
between servile and free. Palgrave, i. 354. 


LAETARE JERUSALEM. Easter offerings, so 
called from these words in the hymn’ of the“ 
day. They are also denominated “quadrage- i 
simalia.” Wharton, l ; 


LATHE 


L/ETHE, or LATHE, A division or district 
peculiar to the county of Kent. Spelman. 


LAFORDSWIC, In Saxon law. A betraying 
of one’s lord or master. 


LAGA. L. Lat., from the Saxon “lag.” Law; 
a law, 


LAGAN. See Ligan. 


LAGE DAY. In old English law. A law day; 
a time of open court; the day of the county 
court; a juridical day, 


LAGE-MAN. A lawful man; a 


good and 
lawful man. A juror. Cowell, ` 


LAGENA. L. Lat. In old English law. A 
measure of ale. Fleta, lib. 2, ce. 11. Said to 
consist of six sextaries, Cowell. 


LAGHDAY or LAHDY. A day of open court; 
a day of the county court. Cowell; Toml. 


LAGU. In old English law. Law; also used 
to express the territory or district in which 
a particular law was in force, as Dena lagu, 
Mercna lagu, ete 


LAHLSLIT. A breach of law. Cowell. A 
mulct for an offense, viz., twelve “ores,” 


LAHMAN, or LAGEMANNUS. An old word 
for a lawyer. Domesday, I. 189. 


LAIA. A roadway in a wood. Mon. Angl. 
t 1, p. 483. 
LAICUS. Lat. 


A layman. One who is not 


in holy orders, or not engaged in the ministry - 


of religion. 


r 


LAIRWITE, or LAIRESITE. A fine for adul- » 


tery or fornication, anciently paid to the lords 
of some manors. 4 Inst. 206. 


LAIS GENTS. L. Fr. Lay people; a jury. 
LAITY. In English law. Those persons who 
do not make a part of the clergy. They are 
divided into three states: (1) Civil, including 
all the nation, except the clergy, the army, 
and navy, and subdivided, into the nobility 
and the commonalty; (2) military; (3) mari- 
time, consisting of the navy. Wharton. 


LAIZ, LEEZ (0. Fr.). A legate. Kelh. 


LAKE. A large body of water, contained in 
a depression of the earth’s surface, and sup- 
plied from the drainage of a more or less ex- 
tended area. Webster. See Jones v. Lee, 77 
Mich. 35, 43 N. W. $55; Ne-pee-nauk Club v. 
Wilson, 96 Wis. 290, T1 N. W. 661. 

The fact that there is a current from a 
higher to a lower level does not make that a 
river which would otherwise be a lake; and 
the fact, that a river swells out. into broad, 
pond- -like sheets, with.a current, does not 
make that a lake which: wọuld otherwise be 
a river, State v. Gilmanton, 14. N.H. 477, : 
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LAMANEUR. Fr., In French marine law.- 
A pilot. Ord. Mar. liv. 4, tit. 3. 


LAMB. A sheep, ram or ewe under the age 
of one year. 4 Car. & P. 216. 


LAMBARD’S ARCHAION. A discourse upon 


_ the high court of justice in England, by Wil- 


liam Lambard, published in 1635. Marv. Leg. 
Bibl. 


LAMBARD’S ARCHAIONOMIA. A work 
printed in 1568, containing the Anglo-Saxon 
laws, those of William the Conqueror, and of 
Henry I. 


LAMBARD’S EIRENARCHA, A work upon 
the office of a justice of the peace, which, 
having gone through two editions, one in 
1579, the other in 1581, was reprinted in Eng- 
lish in 1599, 


LAMBETH DEGREE. In English law. A 
degree conferred by the Archbishop of Canter- 
bury, in prejudice of the universities. 3 
Steph. Comm. 65; 1 Bl. Comm. 381. 


LAME DUCK. A cant term on the stock ex- 
change for.a person unable to meet his en- 
gagements, 


LAMMAS DAY. The 1st of August. It is 
one of the Scotch quarter days, and is what 
is called a “conventional term.” 


LAMMAS LANDS. Lands over which there 
is a right of pasturage by persons other than 
the owner from about Lammas, or reaping 
time, until sowing time. Wharton. 


LANA. Lat. In the civil law. Wool. 
Dig. 32, 60, 70, 88. 


LANCASTER. A county of England, erected 
into a county palatine in the reign of Edward 
III., but now vested in the crown. 


See 


LANCETI. Infeudallaw. Vassals who were 
obliged to work for their lord one day in the 
week, from Michaelmas to autumn, either 
with fork, spade, or flail, at the lord’s option, 
Spelman. 


LAND, in the most general sense, compre- 
hends any ground, soil, or earth whatsoever ; 
ag meadows, pastures, woods, moors, waters, 
marshes, furzes, and heath. Co. Litt. 4e, In 
its more limited sense, land denotes the quan- 
tity and character of the interest or estate 
which the tenant may hold in land. The land 
is one thing, and the estate in land is an- 
other thing, for an estate in land is a time in 
land or land for a time. Plowd. 555. 
“Land” includes not only the soil, but every» 
thing attached to it, whether attached by the 
course of nature, as trees, herbage, and wa- 
ter, or by the hand of man, as buildings and 
fences. Mott v. Palmer, 1 N. Y. 572; Nessler 
v. Neher, 18 Neb. 649, 26 N; W..471; Higgins 
Fuel Co: v. Stiow, 113° Fedi 433, 51 GC. A 


, 267; Lightfoot v.-Grove;3 Heisk. (Tenn.) 477; ; 
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- Johnson v. Richardson, 33 Miss. 464; Mitchell 

v. Warner, 5 Conn. 617; Myers v: League, 62 
Fed. 659, 10 C. C. A. 571; 2 Bl. Comm. 16, 17; 
Walters v. Sheffield, 75 Fla. 505, 78 So. 589, 
541; Sox v. Miracle, 35 N. D. 458, 160 N. W. 
716, 719; North Side Canal Co. v. Twin Falls 
Canal Co. (D. C.) 12 F.(2d) 311, 314; Walpole 
v. State Board of Land Com’rs, 62 Colo. 554, 
163 P. 848, 850. It embraces not only the 
surface of the earth, but everything under 
or over it. Gas Products Co. v. Rankin, 63 
Mont. 372, 207 P. 998, 997, 24 A. L. R. 294; 
Garnsey Coal Co. v. Mudd (C. C. A.) 281 F. 
183, 184. 


Land is the solid material of the earth, whatever 
may be the ingredients of which it is composed, 
whether soil, rock, or other substance. Civ, Code 
Cal. § 659. 

Philosophically, it. seems more correct to. say 
that the word “land” means, in law, as in the 
vernacular, the soil, or portion of the earth’s crust; 
and to explain or justify such expressions as that 
“whoever owns the land owns the buildings above 
„and the minerais below,” upon the view, not that 
these are within the extension of the term “land,” 
but that they are so connected with it that by rules 
of law they pass by a conveyance of the land. This 
view makes “land,” as a term, narrower in significa- 
tion than “realty ;” though it would allow an in- 
strument speaking of land to operate co-extensively 
with one granting realty or real property by either 
of those terms, But many of the authorities use the 
expression “land” as including these incidents to 
the soil. Abbott. 


See, also, Lands. 


Accommodation Lands 


In English law. Lands bought by a builder 
or speculator, who erects houses thereon, and 
then leases portions of them upon an im- 
proved ground rent. 


Bounty Lands 


Portions of the public domain given or do- 
noted to private persons as a bounty for serv- 
ices rendered, chiefly for military service. 


Certificate Lands 


In Pennsylvania, in the period succeeding 
the revolution, lands set apart in the western 
portion of the state, which might be bought 
with the certificates which the soldiers of 
that state in the revolutionary army had 
received in lieu of pay. Cent. Dict. 


Crown Lands , 

In England and Canada, lands belonging 
to the sovereign personally or to the govern- 
ment or nation, as distinguished from such 
as have passed into private ownership. 

Demesne Lands 


See Demesne., 


Donation Lands 


Lands granted from the public domain to - 


an individual as a bounty, gift, or donation ; 
particularly, in early Pennsylvania history, 


LAND 


lands thus granted to soldiers of the revol- 
utionary war. 


Fabrio Lands. . 

In English law, lands given towards the 
maintenance, rebuilding, or repairing of 
cathedral and other churches, 


General Land Office 


An office of the United States government, 
being a division of the department of the in- ' 
terior, having charge. of all executive action 
relating to the public lands, including their 
survey, Sale or other disposition, and patent- 
ing; constituted by act of congress in 1812 
(Rev. St. § 446 [43 USCA § 1)), and presided 
over by an officer styled “commissioner of the 
general land office.” 


Land Certificate 


Upon the registration of.freehold land un- 
der the English land transfer act, 1875, a cer- 
tificate is given to the registered proprietor, 
and similarly upon every transfer of register- 
ed land. This registration supersedes the nė- 
cessity of any further registration in the reg- 
ister counties. Sweet. It contains a descrip- 
tion of the land as it appears on the register 
and the name and address of the proprietor, 
and is prima facie evidence of the truth of 
the matters therein set forth. 

. Land Cop C 

‘The sale of land which was evidenced in 
early English law by the transfer of a rod 
or festuca (q. v.) as a symbol of possession 
which was handed by the seller to the reeve 
and by the reeve to the purchaser. The con- 
veyance was made in court, it is supposed, 
for securing better evidence of it, and barring 
the claims of expectant heirs; Maitl. Domesd. 
B. 323. 

Land Court 


In American law. A court formerly exist- 
ing in St. Louis, Mo., having a limited ter- 
ritorial jurisdiction over actions concerning 
real property, and suits for dower, partition, 
ete. 

Land Damages 


See Damages. 


Land Department 


That office of the United States govern- 
ment which has jurisdiction and charge of 
the public lands, including the secretary of the- 
interior and the commissioner of the general 
land office and their subordinate officers, and 
being in effect the department of the interior 
considered with reference to its powers and 
duties concerning the public lands. See U. S. 
v. Winona & St. P. R. Co., 67 Fed. 956, 15 
C. ©. A. 96; Northern Pac. R. Co. v. Barden 
(C. C.) 46 Fed. 617. vr 


Land District 


A division of a state or territory, created 
by federal authority, in which is located a 


LAND 


United States land office, with a “register of 
the land office’ and a “receiver of public 
money,” for the disposition of the public lands 
within the district. See U. S. v. Smith (C. C.) 
1t Fed. 491. 

Land-Gabel 


A tax or rent issuing out of land. Spelman 
says it was. originally a penny for every 
house. This land-gabel, or land-gavel, in the 
register of Domesday, was a quit-rent for the 
site of a house, or the land whereon it stood; 
the same with what we now call “ground- 
rent.” Wharton. 


Land Grant 


A donation of public lands to a subordinate 
government, a corporation, or an individual; 
as, from the United States to a state, or toa 
railroad company to aid in the construction of 
its road.. 

Land Offices 


Government offices, subordinate to the gen- 
eral land office, established in various parts 
of the United States, for the transaction of 
local business relating to the survey, location, 
settlement, pre-emption, and sale of the pub- 
lic lands. See General Land Office, supra. 


Land Patent 
A land patent is a muniment:of title issued 
by. a government or state for the conveyance 
of some portion of the public domain. 
Land-Poor - ! 
By the term “land-poor” it is generally un- 


derstood that a man has a great deal of un- . 


productive land, and perhaps is obliged to 
borrow money. to pay taxes; but a man 
“land-poor” may be largely responsible. Mat- 
teson v. Blackmer, 46 Mich. 397, 9 N. W. 445. 


Land-Reeve 


A land-reeve ig a person. whose business it 
is to overlook. certain parts of:a farm or es- 
tate; to attend not only to the woods and 
hedge-timber, but also to the state of the 
fences, gates, buildings, private roads, drift- 
ways, and water-courses; and likewise to the 
stocking of commons, and encroachments of 
every kind, as well as to prevent or detect 
waste and spoil in general, whether by the 
tenants or others; and.to report the same to 
the manager or land steward. Enc. Lond. - 


Land Revenues i 


This term denotes income derived from 
crown lands in Great Britain. These lands 
have been so largely. granted away to subjects 
that they are now contracted-.within. very nar- 
row limits; ‘The crown was-so. much impoy- 
-erished in: this: manner, by William III, that 
the stat. 1 Anne, c. 7, § 5, was: passed, which, 
with stat. 34 George III, c. 75, which amends 
and continues it; itiakés vöid all grants or leas- 


possessions connected with land for a: period 


erty. 
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exceeding thirty-one years, or three lives. 
Long prior to this a Scottish stat. 1455, c. 
41, had made necessary the consent of parlia- 
ment in case of the alienation of crown prop- 
.It is said that none of these statutes 
have succeeded in checking the practice. Ear- 
ly at the beginning of the reign of George III. 
the hereditary crown revenues derived from 
escheats, manors held in capite, estrays, fines, 
etc., were surrendered by the king to the gen- 
eral funds, and in the place of them he re- 
ceived a specified sum annually for the civil 
list. . 
Land Steward 


A person who overlooks or has the manage- 
ment of a farm or estate. 


Land Tax 


A tax laid upon the legal or beneficial own- 
er of real property, and apportioned upon the 
assessed value of his land. 


Land Tenant 


The person actually in possession of land; 
otherwise. styled the “terre-tenant.” 


Lahd Titles and Transfer Act 


An English statute (88 & 39 Vict. ¢. 87) pro- 
viding for the’establishment of a registry for 
titles to real property; and making sundry pro- 
visions for the transfer of lands and the re- 
cording of the evidences thereof. It presents 
some analogies to the recording laws of the 
American states. 


Land Waiter 


In English law. . An officer of the custom- 
house, whose duty is, upon landing any mer- 
chandise, to.examine, taste, weigh, or measure 
it, and to take an account thereof. In some 
ports they also execute the office of a coast 
waiter. They are likewise occasionally styled 
“searchers” and are to attend and join with 
the patent searcher in the execution of all 
cockets for the shipping of goods to bẹ ex- 
ported to foreign parts; and, in cases where 
drawbacks on bounties are to be paid to the 
merchant on the exportation of any goods, 
they, as well as the patent searchers, are to 
eertify the shipping thereot on the debentures. 
Enc. Lond. 

. Land-Warrant 


The evidence which the state, on good con- 
sideration, gives that the person therein nam- 
ed is entitled to the quantity of land therein 
specified, the bounds and description of which 
the: owner of the warrant may fix by entry 
and survey, in the section of country set apart 
for its location: and satisfaction.. Neal y. 
President, etc., of East Tennessee College, 
6 Yerg. (Tenn.) 205; 754 


Mineral Lands © 
In the land Jaws’ dt the United States. 


ron 


‘Lands containing deposits: of valuable, uséful, 
ves-from the ‘ground of royal manors. or’ other ; 


or ‘precious: minerals in. such quantiti¢s as to 


justify expenditures: in the effort :io:.extra¢t 
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them, and which are more valuable for the 


minerals they contain than for agricultural: 


or other uses. Northern Pac. R. Co. v. Soder- 
berg, 188. U. S. 526, 23 S. Ct. 365, 47 L. Ed. 
575; Deffeback v. Hawke, 115 U. S. 392, 6 S. 
Ct. 95, 29 L. Ed. 423; Davis v. Wiebbold, 
139 U. S. 507, 11 S. Ct. 628, 35 L. Ed. 238; 
Smith v. Hill, 89 Cal. 122, 26 P. 644; Merrill 
v. Dixon, 15 Nev. 406; U. S. v. Northern Pac. 
Ry. Co. (D. C.) 1 F.@d) 53, 57. Lands on 
which metals or minerals have been discover- 
ed in rock in place. State v. Field, 31 N. M. 
120, 241 P. 1027, 1042. “Mineral lands” in- 
clude not merely metaliferous lands, but all 
such as are chiefly valuable.for their deposits 
of mineral character, which are useful in arts 
or valuable for purposes of manufacture. 
Dunbar Lime Co. v. Utah-Idaho. Sugar Co. (C. 
C. A.) 17 F.(2d) 351, 354. 


Place Lands 


Lands granted in aid of a railroad company 
which are within certain limits on-each side 
of the road, and which become instantly fixed 
by the adoption of the line of the road. ‘There 
is a well-defined difference between place 
lands and “indemnity lands.” See Indemnity. 
See Jackson v, La Moure County, 1 N. D. 238, 
46 N. W. 449. * 

i Public Lands 


The general public domain; unappropriated 
lands; lands belonging to the United States 
and which are subject to sale or other dis- 
posal under general laws, and not reserved or 
held back for any special governmental or 
public purpose. Newhall v. Sanger, 92 U. S. 
763, 23 L. Ed. 769; U. S. v. Garretson (C. C.) 
42 F. 24; Northern Pac. R. Co. v. Hinchman 
(C. C.) 53 F. 526; State v. Telegraph Co., 52 
La. Ann. 1411, 27 So. 796. See Lands. 


School Lands 


Public lands of a state set apart by the 
state (or by congress in a territory) to create, 
by the proceeds of their sale, a fund for the 
establishment and maintenance: of public 
schools. 

Seated Land 


Land that is occupied, cultivated, improy- 


ed, reclaimed, farmed, or used as a place of 


residence. Residence without cultivation, or 
cultivation without residence, or both togeth- 
er, impart to land the character of being seat- 
ed. The term is used, as opposed to “unseated 
land,” in Pennsylvania tax laws. See Earley 
v. Euwer, 102 Pa. 340; Stoetzel y. Jackson, 
105 Pa. 567; Kennedy v. Daily, 6 Watts (Pa.) 
272; Coal Co. v. Fales, 55 Pa. 98. 


Swamp and Overffowed Lands 


Lands unfit for cultivation by reason of 


their swampy character and requiring drain- 


age or reclamation to render them ayailable™ 


for beneficial use. Miller v; Eastern Ry. & 
Lumber Co., 84: Wash. 31, 146 P. 171, 173; 
Beer v, Whiteville Lumber Co., 170 N. C, 337, 


86:$.:E: 1024. Buch lands, when: constituting 
a portion of the public domain, have generally 
been granted by congress to the several states 
within whose limits they lie. See Miller v. 
Tobin (C. C.) 18 F. 614; Keeran v. Allen, 33. 
Cal. 546; Hogaboom v. Ehrhardt, 58 Cal. 233; 
Thompson v. Thornton, 50 Cal. 144; Martin v. 
Busch, 93 Fla. 535, 112 So. 274, 284. 1 
Tide Lands i 
Lands between high and low water mark 
on the sea or any tidal water; that portion of 
the shore or beach covered and uncovered by 
the ebb and flow of the tide. Rondell v. Fay, 
32 Cal. 354; Oakland v. Oakland Water Front 
Co., 118 Cal. 160, 50 P. 277; Andrus v. Knott, 
12 Or. 501, 8 P. 763; Walker v. State Harbor 
Com’rs, 17 Wall. 650, 21 L. Ed. 744;. Hardy 
v. California Trojan Powder Co., 109 Or. 76, 


` 219 P. 197, 199; Sawyer v. Osterhaus (D. C.} 


212 F. 765, 775. All lands over which the tide 
ebbs and flows from the line of ordinary high 
tide to the line of mean low tide. State v. 
Sturtevant, 76 Wash. 158, 185 P. 1035, 1040.. 
That land which is daily covered and uncov- 
ered by water by tbe ordinary ebb and flow of 
normal tides. Apalachicola Land & Develop- 
ment Co, v. McRae, 86 Fla. 393, 98 So. 505, 
525. 
Unseated Land 


A phrase used in the Pennsylvania tax laws 
to describe land which, though owned by @ 
private person, has not been reclaimed, culti- 
vated, improved, occupied, or made a place of 
residence.. See Seated Land, supra. And see 
Stoetzel y. Jackson, 105 Pa. 567; McLeod v. 
Lloyd, 71 P. 799, 43 Or. 260. A tract of land 
ceases to be unseated as soon ag it is actually 
occupied with a view to permanent residence. 
Wallace v. Scott, 7 Watts & S. (Pa.) 248. 


LANDA. An open field without wood: a 
lawnd or lawn. Cowell; Blount. 


LANDAGENDE, LANDHLAFORD, or. LAN- 
DRICA.. In Saxon law. A proprietor of land; 
lord of the soil. Anc, Inst. Eng. . 


LANDBOC. In Saxon law. A charter or 
deed by which lands or tenements were giv- 
enor held. Spelman; Cowell; 1 Reeve, Eng. 
Law, 10. 


LANDCHEAP. In old English law. An an- 
cient customary fine, paid either in money or 
cattle, at every alienation of land lying with- 
in some manor, or within the liberty of some. 
borough. Cowell; Blount. . 


LANDDAG. `A convention of the Dutch in 
New Amsterdam. See 1 Fiske, Dutch & & Quak- ` 
er Colonies 328. , 


LANDEA. In old English law. A diteh or 
trench for conveying | water from marshy, 
grounds. Spelman. 


LANDED. As used in a revenue act levying 
tolls on goods, the clear meaning and pur-+ 


LANDED 

port is “substantially imported.” L. R. 4 Ex. 
260. 

: Consisting in real estate or land; having 
an estate in land. 


LANDED ESTATE. See Estate, 
, CAND 


LANDED ESTATES COURT. In English 
law. Tribunals established by statute for the 
purpose of disposing more promptly and easi- 
ly than could be done through the ordinary ju- 
dicial machinery, of incumbered real estate. 
These courts were first established in Ireland 
by the act of 11 & 12 Vict. c. 48, which being 
defective was followed by 12 & 13 Vict. c. 77. 
The purpose of these was to enable the owner, 
or a lessee for any less than 63 years unex- 
pired, of land subject to incumbrance, to ap- 
ply to commissioners who constituted a court 
of record to direct a sale. This court was 
called the Incumbered Estates Court. A new 
tribunal called the Landed Estates Court was 
created by 21 & 22 Vict. c. 72; which abolish- 
ed the former court and established a perma- 
nent tribunal. 


LANDED PROPERTY. Real estate in gen- 
eral, or sometimes, by local usage, suburban 
or rural land, as distinguished from real es- 
tate situated in a city. See Electric Co. v. 
Baltimore, 93 Md. 630, 49 Atl, 655, 52 L. R. 
A. 772; Sindall v. Baltimore, 93 Md. 526, 
49 Atl. 645. 


LANDED PROPRIETOR. Any person hav- 
ing an estate in lands, whether highly im- 
proved or not. Police Jury of Parish of St. 
Mary v. Harris, 10 La. Ann. 677. © 


LANDED SECURITIES. Mortgages or oth- 
er incumbrances. affecting land. 3 Atk. 805, 
808. © 


LAN DEFRICUS. A landlord ; 
soil, 


a lord of the 


LANDEGANDMAN. Sax. In old English 


law. A kind of customary tenant or inferior 


tenant of a manor. Spelman. 


LANDGRAVE. A name formerly given to 
those who executed: justice on behalf of the 
German emperors, with regard to the inter- 
nal policy of the country. It was applied, 


by way of eminence, to those sovereign princes . 


of the empire who possessed by inheritance 
certain estates called “land-gravates,” of 
which they received investiture from the em- 
peror. Ene. Lond. 


LANDHLAFORD. A proprietor of land; 
lord of the soil. _ Ane. Inst. Eng. 


LANDIMER. In old Scotch law. A measur- 
er of: land.: Skene. 


LANDING. A place on a river or other nav- 
igable water for lading and unlading goods, 


or. far the. reception and delivery. of: passen- : 
the. terminus of. a- road on-a:river..or: 


gers; 
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other navigable water, for the use of trav- 
elers, and the loading and unloading of goods. 
State v. Randall, 1 Strob. (S. C.) 111, 47 Am. 
Dec. 548. 

A place for loading or unloading boats, 
but not a harborfor them. Hays v. Briggs, 74 
Pa. 373. 


A place laid out by a town as a common landing 
place and used as such, but not designated as for 
the particular benefit of the town, is a public land- 
ing place. 


LANDIRECTA. In Saxon law. Services and 
duties laid upon all that held land, includ- 
ing the three obligations called “trinoda ne- 
cessitas,” (q. v.;) quasi land rights. Cowell. 


LANDLOCKED. An expression sometimes 
applied to a piece of land belonging to one 
person and surrounded by land belonging to 
other persons, so that it cannot be approached 
except over their land. L, R.13 Ch. Div. 798; 
Sweet. 


LANDLORD. He of whom lands or tene- 
ments are holden. He who, being the owner 
of an estate in land, has leased it for a term 
of years, on a rent reserved, to another per- 
son, called the “tenant.” Jackson v. Harsen, 
7 Cow. (N. Y.) 326, 17 Am. Dec. 517; Becker 
v. Becker, 13 App. Div. 342, 43 N. Y. Supp. 
17. 

When the absolute property in or fee-sim- 
ple of the land belongs to a landlord, he is 
then sometimes. denominated the “ground 
landlord,” in contradistinction to such a one 
as is possessed only of a limited or particular 
interest in land, and who himself holds un- 
der a superior landlord. Brown. 


LANDLORD AND TENANT. A phrase used 
to denote the familiar legal relation exist- 
ing between lessor and lessee of real estate. 
The relation is contractual, and is constitut- 
ed by a lease (or agreement therefor) of lands 
for a term of years, from year to year, for 
life, or at will. Dutton v. Dutton, 253-P. 553, 
554, 122 Kan. 640; Minneapolis Iron Store 
Co. v. Branum, 162 N. W. 548, 545, 36 N. D. 
355, L. R. A. 191 7B, 298. f 


LANDLORD’S WARRANT. A distress war- 
rant; a warrant from a landlord to levy up- 
on the tenant’s goods and chattels, and’ sell 
the same at public sale; to compel payment of 
the rent or thé observance of some other stip- 
ulation in the lease.. 


LANDMARK. A monument. or erection set 
up on the boundary line of two adjoining. es-_ 
tates, to fix such boundary. The removing of 
a landmark is a wrong for which an action 
lies. Collins V. Brittingham, 90 A. 420, 5 


` Boyce (Del.) 89. 


LANDS.. This term, ‘the plural of “Jand, ” is 
said, at common law, to'be a word of less’ ex- 
tensive signification than eithér “teneñents”: 

or “hereditaments.” -Butin some of the states: 
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it has been provided by statute that it shall 
include both those terms. 


—Lands clauses consolidation acts. The name 
given to certain English statutes, (8 Vict. €. 
8, amended by 23 & 24 Viet. c. 106, and 32 & 
33 Vict. e. 18,) the object of which was to 
provide legislative clauses in a convenient 
form for incorporation by reference in future 
special acts of parliament for taking lands, 
with or without the consent of their owners, 
for the promotion of railways, and other pub- 
lic undertakings. Mozley & Whitley. 


—Lands, public. Such lands of the United 
States as are open to sale or other disposi- 
tion under general laws. Bardon v. R. Co., 
145 U. S. 538, 12 8. Ct. 856, 36 L. Ed. 806; 
Newhall v. Sanger, 92 U. S. 763, 23 L. Ed. 769; 
Heydenfeldt v. Min. Co., 10 Nev. 290. In a 
statute authorizing location of script, it does 
not include tidelands; Mann. v. Land Co., 
158 U. S. 273, 14 S. Ct. 820, 38 L. Ed. 714. 
Nor does the term include lands to which 
any claims or rights of others have attached ; 
Bardon v. R. Co., 145 U. S. 538, 12 S. Ct. 856, 
36 L. Ed. 806; United States v. Lee Wilson & 
Co, (D. C.) 214 F. 680, 641; Southern Pac. 
Co. v. City of Reno (D. C.) 257 T. 450, 460; 
Northern Pac. Ry. Co. v. Hirzel, 29 Idaho, 
438, 161 P. 854, 859; Jackman v. Atchison, 
T. & S. F. R. Co., 24 N. M. 278, 170 P. 10386, 
1041; Northern Pac. Ry. Co. v. Wismer (C. 
C. A.) 230 F. 591, 593; U.S. v. Havenor (D. C.) 
209 F. 988, 989. 


—Lands, tenements, and hereditaments. The 
technical and most comprehensive description 
of real property, as “goods and chattels” is 
of personalty. Williams, Real Prop. 5. 


LANDSLAGH. In Swedish law. A body of 
common law, compiled about the thirteenth 
century, out of the particular customs of 
every province; being analogous to the com- 
mon law of England. 1 Bl.-Comm. 66. 


LANDWARD. In Scotch law. Rural. 7 Bell, 
App. Cas. 2. 

LANGEMAN. A lord of a manor. 1 Inst. 5. 
LANGEMANNI. The lords of manors. 1 Co. 
Inst. 5. 


LANGEOLUM. An undergarment made of 
wool, formerly worn by the monks, which 
reached to their knees. Mon. Angl. 419. 


LANGUAGE. Any means of conveying or 
communicating ideas; specifically, human 
speech, or the expression of ideas by written 
characters. The letter, or grammatical im- 
port, of a document or instrument, as distin- 
guished from its spirit; as “the language of 
the statute.” See Behling v. State, 110 Ga. 
754, 36 S. E. 85; Stevenson v. State, 90 Ga. 
456, 16 S. E. 95; Cavan v. Brooklyn (City 
Ct: Brook.) 5 N. Y. Supp. 759. As to “offensive 
language,” see Offensive. 


LAPSE 


LANGUIDUS. (Lat., sick.) In practice. The 
name of- a return made by the sheriff when 
a defendant, whom he has taken by virtue 
of process, is so dangerously sick that to re- 
move him would endanger his life or health. 
3 Chit. Pr. 249, 358. 


LANIS DE CRESCENTIA WALLIÆ TRADU- 
CENDIS ABSQUE CUSTUMA, ete. An an- 
cient writ that lay to the customer of a port 
to permit one to pass wool without paying 
custom, he having paid it before in Wales. 
Reg. Orig. 279. 


LANNS MANUS (Old Fr.). 
manor. Kelham. 


A lord of the 


LANO NIGER. A sort of base coin, formerly 
current in England. Cowell. 


LANZAS. In Spanish law. A commutation 
in money, paid by the nobles and high officers, 
in lieu of the quota of soldiers they might 
be required to furnish in war. Trevino v. 
Fernandez, 13 Tex. 660. 


LAPIDATION. The act of stoning a person 
to death. 


LAPIDICINA. Lat. In the civil law. A 
stone-quarry. Dig. 7, 1, 9, 2. i 


LAPILLI. Lat. In the civil law. Precious 
stones. Dig. 34, 2, 19, 17. Distinguished from 
“gems,” (gemme.) Id. 


LAPIS MARMORIUS. A marble stone about 
twelve feet long and three feet broad, placed 
at the upper end of Westminster Hall, where 
was likewise a marble chair erected on the 
middle thereof, in which the English sover- 
eigns anciently sat at their coronation din- 
ner, and at other times the lord chancellor. 
Wharton. 


LAPSE, v. To glide; to pass slowly, silently, 
or by degrees. To slip; to deviate from the 
proper path. Webster. To fall or fail. 


—Lapse patent. A patent for land issued in 
substitution for an earlier patent to the same 
land, which was issued to another party, but , 
has lapsed in consequence of his neglect to 
avail himself of it. Wilcox vy. Calloway, t 
Wash. (Va.) 39. : 


—Lapsed devise. See. Devise. 
—Lapsed legacy. 
LAPSE, 2. 


See Legacy. 


In Ecclesiastical Law 


The transfer, by forfeiture of a right to 
present or collate to a vacant benefice from a 
person vested with such right to another, in 
consequence of some act of negligence by the 
former. Ayl. Par. 331. oO 


In the Law of Wills 


The failure of a testamentary gift in con- 
sequence of the death of the devisee or legatee 
during the life of the testator. 


LAPSE 


In Criminal Proceedings 


“Lapse” is used, in England, in the same 
sense as “abate” in ordinary procedure; 7. e., 
to signify that the proceedings came to an 
end by the death of one of the parties or 
some other event. 


LARBOARD. ‘The left side of a ship or boat 
when one stands with his face towards the 
bow. The opposite term is starboard, which 
- is the right-hand side looking forward. The 
word is now, however, no longer used, the 
term port having been substituted for . it. 
The change was made by order of the English 
admiralty, for the very obvious reason that 
larboard was apt to be confused with the op- 
posite term. 


LARCENOUS. Having the character of lar- 
ceny; as a “larcenous taking.” Contemplat- 
ing or intending larceny; as a “larcenous 
purpose.” 


LARCENOUS INTENT. A larcenous intent 
exists where a man knowingly takes and car- 
Tries away the goods of another without any 
claim or pretense of right, with intent wholly 
to deprive the owner of them or convert them 
to his own use. Wilson y. State, 18 Tex. 
App. 274, 51 Am. Rep. 309. 


LARCENY. In criminal law. The wrongful 
and fraudulent taking and carrying away by 
one person of the mere personal goods of 
another from any place, with a felonious in- 
tent to convert them to his (the taker’s) use, 
and make them his property, without the con- 
sent of the owner. State v. South, 28 N. J. 
Law, 31, 75 Am. Dee. 250; State v. Chambers, 
22 W. Va. 786, 46 Am. Rep. 550; State v. 
Parry, 48 La. Ann. 1483, 21 So. 30; Haywood 
v. State, 41 Ark. 479; Philamalee v. State, 58 
Neb. 320, 78 N. W. 625; People v. Bosworth, 
64 Hun, 72,19 N. Y. S. 114; State v. Hawkins, 
8 Port. (Ala.) 463, 33 Am. Dec. 294; State v. 
White, 6 Boyce (Del.) 86, 97 A. 281, 233; State 
v. Jones, 119 Or. 320, 249 P. 360; Adams v. 
Commonwealth, 153 Ky. 88, 154 S. W. 381, 382, 
44 L. R. A. (N. 8.) 687; Downs v, New Jersey 
Fidelity & Plate Glass Ins. Co. of Newark, 
91 N. J. Law, 528, 108 A. 205, 206, L. R. A. 
1918D, 518; McIntosh v. State, 105 Neb. 328, 
180 N. W. 573, 574, 12 A. L. R. 798; People v. 
Pastel, 306 Ill. 565, 188 N. E. 194, 195. 

The felonious taking and carrying away of 
the personal goods of another. 4 Bl. Comm. 
229. The unlawful taking and carrying away 
of things personal, with intent to deprive the 
right owner of the same. 4 Steph. Comm. 
152. The felonious taking the property of 
another, without his consent and against his 
will, with intent to convert it to the use of 
the taker. Hammon’s Case, 2 Leach, 1089. 

The taking and removing, by trespass, of 
personal property which the trespasser knows 
to belong either. generally. or specially to.:an- 


other, with the intent-to.deprive such owner. 
of his ownership,therein;, and, . perhaps it. 
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should be added, for the sake of some advan- 
tage to the trespasser,—a proposition on 
which the decisions are not harmonious, 2 
Bish. Crim. Law, §§ 757, 758. 


Larceny is the taking of personal property, ac- 
complished by fraud or stealth, and with intent to 
deprive another thereof. Pen. Code Dak, § 580 (Comp. 
Laws N. D. 1913, § 9913; Rev. Code S. D. 1919, § 
4210). 

Larceny is the felonious stealing, taking, carrying, 
leading, or driving away the personal property of 
another. 


Common-Law Larceny 


That form of larceny where the defendant 
furtively, without the consent of the owner, 
takes his property, or forcibly takes it with- 
out his consent or against his will, or where 
the defendant accomplishes larceny by trick, 
device, or artifice, and the owner has not- part- 
ed with his property absolutely, but only tem- 
porarily with its possession. People v. John- 
son, 150 N. YX. S. 331, 332, 87 Misc. 89. 


Constructive Larceny 


One where the felonious intent to appro- 
priate the goods to his own use, at the time 
of the asportation, is made out by construc- 
tion from the defendant’s conduct, although, 
originally, the taking was not apparently fe- 
lonious. 2 Hast, P. C. 685; 1 Leach, 212. 


Compound Larceny 


Larceny or theft accomplished by taking 
the thing stolen either from one’s person or 
from his house; otherwise called “mixed” 
larceny, and distinguished from “simple” or 
“plain” larceny, in which the theft is not ag- 
gravated by such an intrusion either upon the 
person or the dwelling. Anderson v. Winfree, 
85 Ky. 597, 4 S. W. 351; State v. Chambers, 
22 W. Va. 786, 46 Am. Rep. 550. - 


Grand Larceny 


In criminal law. In England, simple lar- 
ceny, was originally divided into two sorts,— 
grand larceny, where the value of the goods 
stolen was above twelve pence, and petit lar- 
ceny, where their value was equal to or be- 
low that sum. 4 Bl. Comm. 229. The dis- 
tinction was abolished in England by St. 7 
& 8 Geo. IV. c. 29, and is not generally rec- 
ognized in the United States, although in a 
few states there is a statutory offense of grand 
larceny, one essential element of which is the 
value of the goods stolen, which value varies. 
See State v. Bean, 74 Vt. 111, 52 Atl. 269; 
Fallon v. People, 2 Keyes (N. Y.) 147; People 
v. Murray, 8 Cal. 520; State v. Kennedy, & 
Mo. 343; State v. Baker, 188 A. 736, 787, 100 
Vt. 380. 

Larceny by Bailee 


In Pennsylvania law. The crime of lar- 
ceny committed. where any -person, being a 
bailee of any property, shall fraudulently take. 
or-convert the same to:-his own use, or tothe 
use of any other person except the -owner 
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thereof, although he shall not break bulk or 
otherwise determine the bailment. Brightly’s 
Purd. Dig. p. 486, § 177 (18 PS, § 2489)... And 
see Welsh v. People, 17 Ill. 339; State v. Skin- 
ner, 29 Or. 599, 46 Pac. 368. 


Larceny from the Person 


Larceny committed where the property 
stolen is on the person or in the immediate 
charge or custody of the person from whom 
the theft is made, but without such circum- 
stances of force or violence as would consti- 
tute robbery, including pocket-picking and 
such crimes. Williams v. U. S., 3 App. D. 
©. 345; State v. Eno, 8 Minn. 220 (Gil. 190). 


` Mixed Larceny 


Otherwise called “compound” or compli- 
cated. larceny ;” that which is attended with 
circumstances of aggravation. or violence to 
the person, or taking from a house. 


Petit Larceny 


The larceny of things whose value was be- 
low a certain arbitrary standard, at common 
law twelve pence. See Ex parte Bell, 19 Fla. 
612; Barnhart v. State, 154 Ind. 177, 56 N. 
E. 212; People v. Righetti, 66 Cal. 184, 4 Pac. 
1185. 

Simple Larceny 


The wrongful taking and carrying away 
by any person of the personal goods of an- 
other with the intent to steal, Belmas v. 
State, 82 S. E. 819, 15 Ga. App. 288, unat- 
tended by acts of violence. Larceny which is 
not complicated or aggravated with acts of 
violence. Larceny from the person, or with 
force and violence, is called “compound” lar- 
ceny. See State v. Chambers, 22 W. Va. 786, 
46 Am. Rep. 550; Anderson v. Winfree, 85 Ky. 
597, 4 S. W. 351; Pitcher v. People, 16 Mich. 
142, 


LARD. The clarified semi-solid oil of hog’s 
fat. Cent. Dict. The pure fat of healthy 
‘swine. State v. Snow, 81 Iowa, 642, 47 N. W. 
T77, 11 L. R. A. 355. 


LARDARIUS REGIS. The king’s larderer, 
or clerk of the kitchen. Cowell. 


LARDING MONEY. In the manor of Brad- 
ford, in Wilts, the tenants pay to their lord 
a small yearly rent by this name, which is 
said to be for liberty to feed their hogs with 
the masts of the lord’s wood, the fat of a 
hog being called “lard;” or it may be a com- 
mutation for some customary service of car- 
rying salt or meat to the lord’s.lar der. Mon. 
Angl. t. 1, p. 321.. 


LARGE. L, Fr. Broad; the opposite of “es- 
treyte,” strait or strict, Pures et - larges. 
Britt. c. 34. 


LARONS. In old English law. Thieves. 


LAS PARTIDAS. In Spanish law. The 
name of a code of laws, more fully. described 


LAST CLEAR CHANOE 


‘as “Las Siete Partidas,” (“the seven parts,” 
from the number of its divisions,) which was 
compiled under the direction of Alphonso X., 
about the year 1250. Its sources were the 
customary law of all the provinces, the canon 
law as there administered, and (chiefly) the 
Roman law. This work has always been re- 
garded as of the highest authority in Spain 
and in those countries and states which have 
derived their jurisprudence from Spain. 


LASCAR. A native Indian sailor; the term 
is also applied to tent pitchers, inferior ar- 
tillery-men, and others. - 


LASCIVIOUS. Tending to excite lust; lewd; 
indecent; obscene; relating to sexual im- 
purity; tending to deprave the morals in re- 
spect to sexual relations. See Swearingen v. 
U. S., 161 U. S. 446, 16 Sup. Ct. 562, 40 L. 
Ed. 765; U. S. v. Britton (Com. C.) 17 Fed. 
733; Dunlop v. U. S., 165 U. S. 486, 17 Sup. 
Ct. 375, 41 L. Ed. 799; U. 8. v. Durant (D. 
C.) 46 Fed. 758. i 


LASCIVIOUS CARRIAGE. In Connecticut.. 
A term including those wanton acts between 
persons of different sexes that flow from the 
exercise. of lustful passions, and which are 
not otherwise punished as crimes against 
chastity and public decency. 2 Swift, Dig. 
343. It includes, also, indecent acts by one 
against the will of another. Fowler v. State, 
5 Day (Conn.) 81. 


LASCIVIOUS COHABITATION. The of- 
fense committed by two persons (not married 
to each other) who live together in one habita- 
tion as man and wife and practice sexual in- 
tercourse. 


LASHITE, or LASHLITE. A kind of for- 
feiture during the government of the Danes 
in England. Enc. Lond. 


LAST, x. In old English law, signifies a bur- 
den; also a measure of weight used for cer- 
tain commodities of the bulkier sort. 


LAST, adj. 
recent. 


LAST ANTECEDENT RULE. A canon of 
statutory construction that relative or qual- 
ifying words or phrases are to be applied to 
the words or phrases immediately preceding, 
and as not extending to or including other 
words, phrases, or clauses more remote, un- 
less such extension or inclusion is clearly re- 
quired by the intent and meaning of the con- 
text, or disclosed by an examination of the 
entire act. Stevens v. Illinois Cent. R. Co., 
137 N.. E. 859, 861, 306 Ill. 370; Nebraska 
State Ry. Commission y. Alfalfa Butter Co., 
178 N. W. 766, 768, 104 Neb. 797. 


Latest; ultimate; final; most 


LAST CLEAR CHANCE. In the law of reg- 
ligence, this term denotes the doctrine or rule 
that, notwithstanding. the negligence of a 
plaintiff, if, at the time the injury was done, 
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it might have been avoided by the exercise of 
reasonable care on the part of the defendant, 
the defendant will be liable for the failure to 
exercise such care. Styles v. Railroad Co., 
118 N. C. 1084, 24 S. E. 740; McLamb v. Rail- 
road Co., 122 N. C. 862, 29 S. E. 894. The 
doctrine cannot be invoked by a plaintiff un- 
less he himself by his own negligence has 
proximately brought. about the situation 
which put upon defendant an extraordinary 
duty which otherwise would not have rest- 
ed on him. Van Sickler v. Washington & O. 
D. Ry., 128 S. H. 367, 370, 142 Va. 857. In 
many jurisdictions the rule is that for a per- 
son to be. brought within the “last clear 
chance” doctrine, the evidence must tend to 
show that, while his negligence may have 
contributed toward getting him in the position 
of danger, all negligence on his part had 
ceased for a sufficient time prior to the acci- 
dent to have enabled the defendant, after he 
knew of his situation of peril, to have avoid- 
ed the accident. Pennsylvania Co. v. Hart, 
128 N. E. 142, 143, 101 Ohio St. 196; Rob- 
bins v. Pennsylvania Co. (C. C. A.) 245 F. 435, 
440; Clemens v. Chicago, R. I. & P. Ry. Co., 
144 N. W. 354, 355, 163 Iowa, 499; Haber 
v. Pacific Electric Ry. Co., 248 P. 741, 746, 
78 Cal. App. 617; Moran v. Smith, 95 A. 272, 
114 Me. 55; Dyerson v. R. Co., 74 Kan. 528, 
87 Pac. 680, T L. R. A. (N. S.) 182, 11 Ann. 
Cas. 207; Lehigh Valley R. Co. v. Stevenson 
(C. ©. A.) 17 F.2d) 748, 750. In some juris- 
dictions, however, the “last clear chance” 
rule applies, although the plaintiff negligent- 
ly exposes himself to peril, and although his 
negligence continues until the accident hap- 
pens, if the defendant, with knowledge of his 
danger and reason to suppose that he may 
not save himself, may avoid the injury by 
exercise of ordinary care, and fails to do so. 
Norfolk Southern R. Co. v. Crocker, 84 S. 
E. 681, 683, 117 Va. 827; Leftridge v. City of 
Seattle, 228 P. 302, 303, 130 Wash. 541. The 
last clear chance doctrine is sometimes desig- 
nated as the humanitarian doctrine, Blash- 
field’s Cyclopedia of Automobile Law, c. 55, $ 
8, pD. 1270; Gilbert v. Mississippi River & B. 
T. R. Co. (Mo. App.) 226 S. W. 263, 264; and 
also the doctrine of discovered peril, Missouri 
Pac. R. Co. v. Skipper, 298 S. W. 849, 854, 174 
Ark, 1083; Hines v. Foreman (Tex. Civ. App.) 
229 S. W. 630, 635; Shuck v. Davis, 237 P. 95, 
97, 110 Okl. 196. In Maryland, it is equiva- 
lent to “negligence in the third degree.” 
State v. New York, P. & N. R. Co., 96 A. 809, 
811. 127 Md. 651. 


LAST COURT. A court held by the twenty- 
four jurats in the marshes of Kent, and sum- 
moned by the bailiffs, whereby orders were 
made to lay and levy taxes, impose penalties, 
ete., for the preservation of the said marshes. 
Enc, Lond. 


LAST: HEIR. -In English law. He to whom 
lands come. by escheat for want of lawful 
heirs; that is, 1n some, cases, the lord of whom 
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the lands were held; 
eign. Cowell. 


LAST ILLNESS. The immediate illness re- 
sulting in the person’s death. In re Duck- 
ett’s Estate, 1 Kulp (Pa.) 227; McLean v. 
Breen (Tex. Civ. App.) 183 S. W. 394, 396. 


LAST RESORT. A court from which there 
is no appeal is called the “court of last re- 
sort.” 


in others, the sorer- 


LAST SICKNESS. That illness of which a 
person dies is so called. Huse v. Brown, 8 
Me. 169; Harrington v. Stees, 82 Ill. 54, 25 
Am, Rep. 290; McVoy v. Percival, Dud. Law 
($. C.) 337; Prince v. Hazelton, 20 Johns. (N. 
Y.) 513, 11 Am. Dee. 307. 


LAST WILL. This term, according to Lord 
Coke, is most commonly used where lands and 
tenements are devised, and “testament” where 
it concerns chattels. Co, Litt. 111e. Both 
terms, however, are now generally employed 
in.drawing a will either of lands or chattels. 
See Reagan v. Stanley, 11 Lea (Tenn.) 322; 
Hill v. Hill, 7 Wash. 409, 35 Pac. 360. ‘ 


LASTAGE. A custom éxacted in some fairs 
and markets to carry things bought whither 
one will. But it is more accurately taken 
for the ballast or lading of a ship. Also cus- 
tom paid for wares sold by the last, as her- 
rings, pitch, ete. Wharton. 


LATA CULPA. Lat. In the law of bailment. 
Gross fault or neglect; extreme negligence 
or carelessness (nimia negligentia). Dig. 50, 
16, 218, 2. : 


Lata culpa dolo æquiparatur. 
is equivalent to fraud. 


LATCHING. An under-ground survey. 


Gross negligence 


LATE. Defunct; existing recently, but now 
dead. Pleasant v. State, 17 Ala. 190.- For- 
merly; recently; lately. 


LATELY. This word has been held to have 
“a very large retrospect, as we Say ‘lately 
deceased’ of one dead ten or twenty years.” 
Per. Cur. 2 Show. 294. 


LATENS. Lat. Latent; hidden; not appar- 
ent. See Ambiguitas. 


LATENT. Hidden; concealed; that does 
not appear upon the face of a thing; as, a 
latent ambiguity. See Ambiguity. 


LATENT DEED. A deed kept for twenty 
years or more in a man’s scrutoire or strong- 
box. Wright v. Wright, 7-N. J. taw, 177, 
11 Am. Dec. 546. 


LATENT DEFECT. A defect in an article 
sold, which is known to the seller, but not to 
the purchaser, and is not. discoverable by 
mere observation. See Hoe v. Sanborn, 21 
N.Y. 552, 78 Am.: Dec. 163. :- A:;defect which 
reasonably careful inspection will not reveal. 
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Schaff v, Ellison (Tex. Civ. App.) 255 S. W. 
680, 682. So, a latent defect in the title of 
a vendor of land is one not discoverable by 


inspection made with ordinary care. Newell 
v. Turner, 9 Port. (Ala.) 422. 


LATENT‘EQUITY. See Equity. 


LATERA. In old records. Sidesmen; com- 
panions; assistants. Cowell. 


LATERAL RAILROAD. A lateral road is 
one which proceeds from some point on the 
main trunk between its termini; it is but 
another name for a branch road, both being 
a part of the main road. Newhall v. Railroad 
Co., 14 Ill. 278. 


LATERAL SUPPORT. The right of lateral 
and subjacent support is that right which the 
owner of land has to have his land supported 
by the adjoining land or the soil beneath. 
Stevenson v. Wallace, 27 Grat. (Ya) 77; 
Farrand v. Marshall, 19 Barb. (N. Y.) 380; 
Foley v. Wyeth, 2 Allen (Mass.) 131, 79 Am. 
‘Dee. 771; 12 Amer. & Eng. Enc, Law, 933. 


LATERARE. To lie sideways, in opposition 
to lying endways; used in descriptions of 
lands. 


LATH, LATHE. The name of an ancient 
civil division in England, intermediate be- 
tween the county or shire and the hundred. 
Said to be the same as what, in other parts 
of the kingdom, was termed a “rape.” 1 BL 
Comm. 116; Cowell; Spelman. 


LATHREVE. An officer under the Saxon 
government, who had authority over a lathe. 
Cowell; 1 Bl. Comm. 116. 


LATIFUNDIUM. Lat. In the civil law. 
Great or large possessions; a great or large 
field; a common. A great estate made up 
of smaller ones, (fundis,) which began to be 
common in the latter times of the empire. 


LATIFUNDUS. A possessor of a large estate 
made up of smaller ones. Du Cange. 


LATIMER. A word used by Lord Coke in 
the sense of an interpreter. 2 Inst. 515. Sup- 
posed to be a corruption of the French “latin- 
ter,” or “Tatiner.” Cowell; Blount. 


LATIN. The language of the ancient Ro 
mans. There are three sorts of law Latin: 
(1) Good Latin, allowed by the grammarians 
and lawyers; (2) false or incongruous Latin, 
which in times past would abate original 
writs, though it would not make void any 
judicial writ, declaration, or plea, etc.; (3) 
words of art, known only to the sages of the 
law, and not to grammarians, called “Law- 
yers’ Latin.” Wharton. 


LATINARIUS. An interpreter of Latin. 


‘LATINI JUNIANI. Lat. In Roman law. A 
‘class: of freedmen (libertini) intermediate be- 
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‘LAUDATOR 


‘tween the two other classes of freedmen 


called, respectively, “Cives Romani” and 
“Dediticti.”. Slaves under thirty’ years of 
age at the date of their manumission, or. 
manumitted otherwise than by vindicta, cen- 
sus, or testamentum, or not the quiritary 
property of their manumissors at the time of 
manumission, were called “Latini.” By rea- 
son of one or other of these three defects, 
they remained slaves by strict law even after 
their manumission, but were protected in 
their liberties first by equity, and eventually 
by the Ler Junia Norbana, A. D. 19, from 


‚whieh law they took the name of “Juniani” 


in addition to that of “Latini.” 


LATITAT. In old English practice. A writ 
which issued in personal actions, on the re- ' 
turn of non est inventus to- a bill of Middle- 
sex; so called from the emphatie word in 
its recital, in which it was “testified that the 
defendant lurks [{tatitat] and wanders about” 
in the county. 3 Bl. Comm. 286. Abolished 
by St. 2 Wm. IY. c. 39. 


LATITATIO. Lat. In the civil law and old 
English practice. A lying hid; lurking, or 
eoncealment of the person. Dig. 42, 4, 7, 5; 
Bract. fol. 126. 


LATOR. Lat. In the civil law. A bearer; 
a messenger. Also a maker or giver of laws. 


Brown. 


LATRO. Lat. In the civil and old English 
law. A robber. Dig. 50, 16, 118; Fieta, lib. 
1, c. 38, § 1. A thief. 


LATROCINATION. The act of robbing; a 
depredation. 


LATROCINIUM. The prerogative of adjudg- 
ing and executing thieves; also larceny; 
theft; a thing stolen. 


LATROCINY. Larceny. 


LATTER-—-MATH, <A second mowing; 
aftermath. 


LAUDARE. 


the 


Lat. 


in the Civil Law 


To name; to cite or quote; to show one’s 
title or authority. Calvin. 


In Feudal Law 


To determine or pass upon judicially. Lau- 
damentum, the finding or award of a jury. 
2 Bl. Comm. 285. 


LAUDATIO. Lat. In Roman law. Testi- 
mony delivered in court concerning an ac- 
cused person’s good behavior and integrity of 
life. It resembled the practice which pre- 
vails in our trials of calling persons to speak 
to a prisoner’s character. The least number 
of the laudatores among the Romans was 
ten. Wharton. 


LAUDATOR. Lat. An arbitrator; a witness 


‘to character. ; ` 


LAUDEMEO 


LAUDEMEO. In Spanish law. The tax paid 
by the possessor of land held by quit-rent or 
emphyteusis to the owner of the estate, when 
the tenant alienates his right in the property. 
Escriche. 


LAUDEMIUM. Lat. In the civil law, à sum 
paid by a new emphyteuta (q. v.) who ac- 
quires the emphyteusis, not as heir, but as a 
singular successor, whether by gift, devise, 
exchange, or sale. It was a sum equal to the 
fiftieth part of the purchase money, paid to 
the dominus or proprietor for his acceptance 
of the new emphyteuta. Mackeld. Rom. Law, 
§ 328. Called, in old English law, ‘acknowl- 
edgment money.” Cowell. 


LAUDUM. Lat. An arbitrament or award. 


In Old Scotch Law 


Sentence or judgment; 
_Pite. Crim. Tr. pt. 2, p. & 


LAUGHE. 
Law, 17. 


dome or doom. 1 


Frank-pledge. 2 Reeve, Eng. 


LAUNCEGAY. A kind of offensive weapon, 
now disused, and prohibited by 7 Rich. II. c. 
13. 


LAUNCH. The act of launching a vessel; 
the movement of a vessel from the land into 
the water, especially the sliding on ways from 
the stocks on which it is built. omer v. 
The Lady of the Ocean, 70 Me. 352. 

A boat of the largest size belonging to 
a ship of war; an open boat of large size 
cused in any service; a lighter. 


LAUREATE. In English law. An officer 
of the household of the sovereign, whose busi- 
ness formerly consisted only in composing 
“an ode annually, on the sovereign’s birthday, 
and on the new year; sometimes also, though 
rarely, on occasion of any remarkable victory. 


LAURELS. Pieces of gold, coined in 1619, 
with the king’s head laureated; hence the 
name. 


LAUS DEO. Lat. Praise be to God. An old 
heading to bills of exchange. 


LAVATORIUM. A laundry or place to wash 
in; a place in the porch or entrance of cathe- 
dral churches, where the. priest and other 
officiating ministers were obliged. to wash 
‘their hands before they proceeded to divine 
service. 


LAVOR NUEVA. In Spanish law. A new 
work. Las Partidas, pt. 3, tit. 32, 1.1. 


LAW. That which is laid down, ordained, 
“or established. A rule. or method according 


-to which phenomena or actions co-exist or- 


follow each. other. : 
A system’ of ‘principles and rules of human 
conduct, being | the agsregate of ‘those coth- 
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power in an organized jural society as its 
will in relation to the conduct of the mem- 
bers of such society, and which it undertakes 
to maintain and sanction and to use as the 
criteria of the actions cf such members. 


'"Law” is a solemn-expression of legislative will. 
It orders and permits and forbids. It announces 
rewards and punishments, Its proyisions generally 
relate not to solitary or singular cases, but to what 
passes in the ordinary course of affairs. Ciy. Code 
La. arts, 1, 2. . 

“Law,” without an article, properly implies a 
science or system of principles or mles of human 
conduct, answering to the Latin ‘‘jus;’? as when it is 
spoken of as a subject of study or practice. In this 
sense, it includes the decisions of courta of justice, 
as well as acts of the legislature. The judgment of 
a competent court, until reversed or otherwise super- 
seded, is Jaw, as much as any statute. Indeed, it 
may happen that a statute may be passed in viola- 
tion of law, that is, of the fundamental law or con- 
stitution of a state; then it is the prerogative of 
courts in such cases to declare it void, or, in other 
words, to declare it not to be lato. Burrill. 


A rule of civil conduct prescribed by the 
supreme power in a state. 1 Steph. Comm. 
25; Civ. Code Dak. § 2.(Comp. Laws N. D. 
1913, § 4327; Rev. Code S. D. 1919, § 1); Pol. 
Code Cal. § 4466. 


A -“law,’? in the proper sense of the term, is a 
general rule of human action, taking cognizance 
only of external acts, enforced by a determinate au- 
thority, which authority is human, and among 
human authorities is that which 1s paramount in a 
political society. Holl. Jur. 36. 

A “law,” properly so called, is a command which 
obliges a person or persons; and, as distinguished 
from a particular or occasional command, obliges 
generally to acts or forbearances of a class. Aust, 
Jur. 

A rule or enactment promulgated by the legislative 
authority of a state; a long-established local custom 
which has the force of such an enactment. Dubois 
y. Hepburn, 10 Pet. 18, 9 L. Ed, 325, 


In another sense the word signifies an en- 
actment; a distinct and complete act of posi- 
tive law; a statute, as opposed to rules of 
civil conduct deduced from the customs of 
the people or judicial precedents. 


When the term “law’ 1s used to denote enact- 
tments.of the legislative power, it is frequently con- 
fined, especially by English writers, to permanent 
rules of civil conduct, as distinguished from other 
acts, such as a divorce act, an appropriation bill, an 
estates act. Rep. Eng. St. L. Com. Mar. 1856. 


In old English jurisprudence, “law” is used 
to signify an oath, or the privilege of being 
sworn; as in the phrases “to wage one’s law,” 
“to lose one’s law.” 


-For other definitions and descriptions, see 
State v. McCann, 4 Lea (Tenn.) 9; State -v. 
Hockett, 70 Iowa, 454, 30: N. W. 744; Dun- 
can v. Magette, 25 Tex: 253; Baldwin v. 
Philadelphia, 99 Pa. 170; State v. Fry, 4. Mo. 
189; Forepaugh v; Railroad Co., 128 Pa. 217, 
AS A. 508: Be Re A. 508, ae? St. Reps 3; 
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Smith v. U. S., 22 Fed.:Cas, 696; Swift. v. 
Tyson, 16 Pet. 1, 10 L. Ed. 865; Miller v, 


Dunn, 72 Cal. 462, 14 P. 27, 1 Am. St. Rep. 
67; Bier v. McGehee, 148 U. S. 187, 13 S. Ct. 
580, 37 L. Ed. 397. 


Historically: Considered 


With reference to its origin, “law” is de- 
rived either from judicial precedents, from 
legislation, or from custom. That part of the 
law which is derived from judicial precedents 
is called “common law,” “equity,” or “ad- 
miralty,” “probate,” or “ecclesiastical law,” 
accordiyg to the nature of the courts by 
which it was originally enforced. (See the 
respective titles.) That part of the law which 
is derived from legislation is called -the “stat- 
ute law.” Many statutes are classed under 
cne of the divisions above mentioned because 
they have merely modified or extended por- 
tions of it, while others have created alto- 
gether new rules. That part of the law which 
is derived from custom is sometimes called 
the “customary law,” as to which, see Cus- 
tom. Sweet. 


The earliest notion of law was not an enumera- 
tion of a principie, but a judgment in a particular 
ease. When pronounced in the early ages, by a king, 
it was assumed to be the result of direct divine in- 
spiration. Afterwards came the notion of a custom 
which a judgment affirms, or punishes its breach. 
In the outset, however, the only authoritative state- 
ment of right and wrong is a judicial sentence 
rendered after the fact has occurred. It daes not 
presuppose a law to have been violated, but is enact- 
ed far the first time by a higher form into the 
judge’s mind at the moment of adjudication. Maine, 
Anc. Law, (Dwight’s Ed.) pp. xv, 5. 


Synonyms and Distinctions 


According to the usage in the United States, 
the name “constitution” is commonly given to 
the organic or fundamental law of a state, 
and the term “law” is used in contradistinc- 
tion to the former, to denote a statute or en- 
actment of the legislative body. 

“Law,” as distinguished from “equity,” de- 
notes the doctrine and procedure of the com- 
mon law of England and America, from which 
equity is a departure. 

The term is also used in opposition to 
“fact.” Thus questions of law are to be de- 
cided by the court, while it is the province of 
the jury to solve questions of fact. 


Classification. 


With reference to its subject-matter, law 
is either public or private.- Public law is 
that part of the law which deals with the 
state, either by itself or in its relations with 
individuals, and is divided into (1) constitu- 
tional law; (2) administrative law; (3) crim- 
inal law; (4) criminal procedure; (5) the 
law of the state considered in its quasi pri- 
vate personality; (6) the procedure relating 
to the state as so considered. Holl. Jur. 300. 

Law is also divided. into substantive and 
adjective. Substantive law is that part of 
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the law: which creates rights and obligations, 
while adjective law provides a method of en- 
forcing and protecting them, In other words, 
adjective law is the law of procedure. Holl. 
Jur. 61, 238. ` 

The ordinary, but not very useful, division 
of law into written and unwritten rests on 
the same principle. The written law is the 
statute law; the unwritten law is the com- 
mon law, (g. v.) 1 Steph. Comm. 40, follow- 
ing Blackstone. 


Kinds of Statutes 


Statutes are called “general” or “public” 
when they affect the community at large; 
and local or special when their operation is 
confined to a limited region, or particular 
class or interest. 

Statutes are also either prospective or re- 
trespective; the former, when they are in- 
tended to operate upon future cases only; 
the latter, when they may also embrace 
transactions occurring before their passage. 

Statutes are called “enabling” when they 
confer new powers; “remedial” when their 
effect is to provide relief or reform abuses; 
“penal” when they impose punishment, pe- 
euniary or corporal, for a violation of their 
provisions. 

In General 


—Ahsolute law. The true and proper law of 
nature, immutable in the abstract or in prin- 
ciple, in theory, but not in application; for 
very often the object, the reason, situation, 
and other circumstances, may vary its exer- 
cise and obligation. 1 Steph. Comm. 21 et 
seq. 


—Foreign laws. The laws of a foreign coun- 
try, or of a sister state. People v. Martin, 
38 Misc. Rep. 67, 76 N. Y. S. 953; Bank of 
Chillicothe v. Dodge, 8 Barb. (N. Y.) 233. 
Foreign laws are often the suggesting oc- 
casions of changes in, or additions to, our 
own laws, and in that respect are called “jus 
receptum.” Brown. 


—General law. A general law as contradis- 
tinguished from one that is special or local, 
is a law that embraces a class of subjects or 
places, and does not omit any subject or 
place naturally belonging to such class. Van 
Riper v. Parsons, 40 N. J. Law, 1; Mathis v. 
Jones, 84 Ga. 804, 11 S. E. 1018; Brooks v. 
Hyde, 37 Cal. 376; Arms v. Ayer, 192 ILL. 
601, 61 N. E. 851, 58 L. R. A. 277, 85 Am. St. 
Rep. 357; State v. Davis, 55 Ohio St. 15, 44 
N. E. 511. A law, framed in general terms, 
restricted to no locality, and operating equal- 
ly upon all of a group of objects, which, hav- 
ing regard to the purposes of the legislation, 
are distinguished by characteristics suffi- 
ciently marked and important to make them 
a class by themselves, is not a special or io- 
cal law, but a general law. People v. Vick- 
roy, 266 Ill. 884, 107 N. E. 688, 640; Jones v. 
Power County, 27 Idaho, 656, 150 P. 35, 37; 
Scarbrough v. Wooten, 23 N.:M. 616, 170 P.: 
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743; Toombs v. Sharkey, 140 Miss. 676, 106 
So. 273, 275; Van Riper v. Parsons, 40 N. 
J. Law, 123, 29 Am. Rep. 210. 


—Law agents. 
Scotch courts. 


Solicitors practicing in the 


--Law arbitrary. Opposed to immutable, a 
law not founded in the nature of things, but 
imposed by the mere will of the legislature. 


—Law burrows. In Scotch law. Security for 
the peaceable behavior of a party; security 
to keep the peace. Properly, a process for 
cbtaining such security. 1 Forb. Inst. pt. 2, 
p. 198. 


—Law charges. This phrase is used, under 
the Louisiana Civil Code, to signify costs 
incurred in court in the prosecution of a suit, 
to be paid by the party cast. Rousseau v. His 
Creditors, 17 La. 206; Barkley v. His Credit- 
ors, 11 Rob. (La.) 28. 


—Law court of appeals. In American law. An 
appellate tribunal, formerly existing in the 
state of South Carolina, for héaring appeals 
from the courts of law. ` 


—Law day. See Day. 


—Law French. The Norman French language, 
introduced into England by William the Con- 
queror, and which, for several centuries, was, 
in an emphatic sense, the language of the 
English law, being that in which the proceed- 
ings of the courts and of parliament were 
carried on, and in which many of the ancient 
statutes, reports, abridgments, and treatises 
were written and printed. It is called by 
Blackstone a “barbarous dialect,’ and the 
later specimens of it fully warrant the appel- 
lation, but at the time of its introduction it 
was, as has been observed, the best form of 
the language spoken in Normandy. Burrill. 


—Law Latin. The corrupt form of the Latin 
language employed in the old English law- 
books and legal proceedings. It contained 
many barbarous words and combinations, 


—Law list. An annual English publication of 
a quasi official character, comprising various 
statistics of interest in connection with the 
legal profession. It includes (among other 
_ information) the following matters: A list of 
judges, queen’s counsel, and. serjeants at 
law ;. the judges of the county courts; bench- 
ers of the inns of court; barristers, in alpha- 
betical order; the names of counsel practic- 


ing in the several circuits of England and 


Wales; London attorneys; country attor- 
neys; officers of the courts of chancery and 
common law; the magistrates and law. offi- 
cers of the city: of London; the metro- 
politan. magistrates and police; recorders; 
county. court officers and circuits; Tord lew 
tenants and sheriffs; colonial judges and of- 


fiters; public: notaries... Mozley & Whitley. 
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—Law lords. Peers in the British parliament 
who have held high judicial office, or have 
been distinguished in the legal profession. 
Mozley & Whitley. 


—Law martial. See Martial Law. 


—Law merchant. See Mercantile Law. 


—Law of nations. See International Law. 


—Law of nature. See Natural Law. 


—Law of arms.. That law which gives pre- 
cepts and rules concerning war; how to make 
and observe leagues and truce, to punish of- 
fenders in the camp, and such like. Cowell; 
Blount. Now more commonly called the “law 
of war.” 


—Law of citations. In Roman law. An act of 
Valentinian, passed A. D. 426, providing that 
the writings of only five jurists, viz., Papin- 
jan, Paul, Gaius, Ulpian, and Modestinus, 
should be quoted as authorities. The major- 
ity was binding on the judge. If they were 
equally divided the opinion of Papinian was 
to prevail; and in such a case, if Papinian 
was silent upon the matter, then the judge 
was free to follow his own view of the mat» 
ter. Brown. 


—Law of evidence. The aggregate of rules 
and principles regulating the admissibility, 
relevancy, and weight and sufficiency of evi- 
dence in legal proceedings. See Ballinger’s 
Ann. Codes & St. Or. 1901, § 678 (Code 1930, 
§ 9-102). i 


—Law of marque. A sort of law of reprisal, 
which entitles him who has received any 
wrong from another and cannot get ordinary 
justice to take tke shipping or goods of the 
wrong-doer, where he can find them within 
his own bounds or precincts, in satisfaction 
of the wrong. Cowell; Brown. 


—Laws of Oleron. See Oleron, Laws of. 


—Law of the case. A ruling or decision once 
made in a particular case by an appellate 
court, while it may be overruled in other cas- 
es, is binding and conclusive both upon the 
inferior court in any further steps or pro- 
ceedings in the same litigation and upon the 
appellate court itself in any subsequent ap- 
peal or other proceeding for review. A rul- 
ing or decision so made is said to be “the law 
of the case.” See Hastings v. Foxworthy. 
45 Neb. 676, 63 N. W. 955, 34 L. R. A. 321; 
Standard Sewing Mach. Co. v. Leslie, 118 F. 
559, 55 ©. ©. A. 323; McKinney v. State, 117 
Ind. 26, 19 N. E. 613; Wilson v. Binford, 81 
Ind. 591; Nedela v. Mares Auto Co., 110 Neb. 
108, 193 N. W. 345, 346; De Vol v. Citizens’ 
Bank, 118 Or. 595, 233 P. 1008,.1011; Grow 
v. Oregon Short Line R. Co., 47 Utah, 26, 150. 
P. 970;. Steinman. v. Clinchfield Coal Corp., 
121 Va. 611, 93 S. EŒ 684, 687; Pabst Cor-: 
poration v: City of Milwaukee, 193 Wis. 522, 
213 N. .W.- 888; 889; In're.Talbott’s Estate; 
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204 Iowa, 363, 213: N. W. 779, 786; Gosserand 
v. Monteleone, 164 La..397, 113 So. 889, 890. .- 


—Law of the flag. In maritime law. The 
law of that nation or country whose flag is 
flown by a‘particular vessel: A shipowner 
who sends his vessel into a foreign port gives 
notice by his flag to all who enter into con- 
tracts with the master that he intends the 
law of that flag to regulate such contracts, 
and that they must either submit to its op- 
eration or not contract with him. Ruhstrat 
v. People, 185 Ill. 133, 57 N. E. 41, 49 L. R. A. 
181, 76 Am. St. Rep. 30. 


—Law of the land. Due process of law, (q. v.) 
By the law of the land is most clearly in- 
tended the general law which hears before 
it condemns, which proceeds upon inquiry, 
and renders judgment only after trial. The 
meaning is that every citizen shall hold his 
life, liberty, property, and immunities under 
the protection of general rules which govern 
society. Everything which may pass under 
the form of an enactment is not the law of the 
land. Sedg. St. & Const. Law, (2d Ed.) 475 
When first used in Magna Charta, the phrase 
“the law of the land” probably meant the 
established law of the kingdom, in opposition 
to the civil or Roman law, which was about 
being introduced. It is now generally re- 
garded as meaning general public laws bind- 
ing on all members of the community, in con- 
‘tradistinction” from partial or private laws. 
Janes v. Reynolds, 2 Tex. 251; State v. Bur- 
nett, 6 Heisk. (Tenn.) 186. It means due 
process of law warranted by the constitution, 
by the common law adopted by the constitu- 
tion, or by statutes passed in pursuance of 
the constitution. Mayo v. Wilson, 1 N. H. 53. 


—Law of the road. A general custom in 
America (made obligatory by statute in some 
states) for pedestrians and vehicles, when 
meeting in a street or road, to turn to the 
right in order to avoid danger of collision. 
See Riepe v. Elting, 89 Iowa, 82, 56 N. W. 285, 
26 L. R. A. 769, 48 Am. St. Rep. 356 ;.. Wright 
v. Fleischman, 41 Misc. Rep. 533; 85 N. Y. S. 
62; Decatur v. Stoops, 21 Ind. App. 397, 52 
N. E. 623; Weck v. Reno Traction Co., 38 
Ney. 285, 149 P. 65, 70. 


—+Law of the staple. Law administered in the 
court of the mayor of the staple; the law- 
merchant, 4 Inst. 235. See Staple. 


—Laws of war. This term denotes a branch 
of public international law, and comprises 
the body.of rules and principles observed. by 
civilized nations for the regulation of mat- 
ters inherent in, or incidental to, the conduct 
of a public war; such, for example, as the 
relations of neutrals and belligerents, block- 
ades, captures, prizes, truces.and armistices, 
capitulations, prisoners, and declarations of 
war and peace. | 


_—Laws of Wisby. i See Wisby, Laws of, 


LAW 


—Law: reports.: Published volumes containing 
the reports of cases argued and adjudged in 
the courts of law. . 


—Law spiritual. 
law Christian. 


The ecclesiastical law, or 
Co. Litt, 344. 


—Law worthy. Being entitled to, or having 
the benefit and protection of, the law. 


—Local law. A law which, instead of relating 
to and binding all persons, corporations, or 
institutions to which it may be applicable, 
within the whole territorial jurisdiction of 
the lawmaking power, is limited in its opera- 
tion to certain districts of such territory or 
to certain individual persons or corporations. 
A law is “local” when it pertains to a par- 
ticular place or to a definite region or por- 
tion of space or is restricted to one place. 
State v. Johnson, 170 N. C. 685, 86 S. E. 788, 
792; State v. Daniel, 87 Fla. 270, 99 So. 804, 
809. Local or special legislation applies ex- 
clusively to special or particular places, or 
special or particular persons, and is distin- 
guishable from a statute which is general in 
its terms and operation. Charbonnet v. 
Forschler, 138 La. 279, 70 So, 224, 226; State 
v. First State Bank of Jud, 52 N. D. 231, 202 
N. W. 391,399. A local law is one whose op- 
eration is confined within territorial limits 
other than those of the whole state, or any 
properly constituted class or locality therein, 
while “special legislation” is such as relates 
either to particular persons, places, or things, 
or to persons, places, or things which, though 
not particularized, are separated by any 
method of selection from the whole class to 
which the law might but for such legislation 
be applied. King v. Commonwealth, 194 Ky. 
148, 238 5. W. 378, 376, 22 A. L. R. 535; 
Vincent v. State (Tex. Com. App.) 235 S. W. 
1084, 1086; Trumper v. School Dist. No. 55 
of. Musselshell: County, 55 Mont. 90, 173 P. 
946, 947. A “local statute” is one which. re- 
lates only to a portion of the territory of the 
state, while a “special act” grants some spe- 
cial right, privilege, or immunity, or imposes 
some particular burden upon some portion 
of the people of the state less than all. Peo- 
ple v. Diekmann, 285 Ill. 97, 120 N. E. 490, 
491. “Local laws” are special as to place, 
and “special laws” are those made from in- 
dividual ‘cases. Day v. Commissioners of 
Yadkin County, 191 N. ©. 780, 133 S. E. 164, 
166. - 


—Personal law, as opposed to territorial law, 
is the law applicable to persons not subject 
to the law of the territory in which they re- 
side. It is only by permission of the terri- 
torial law that personal law can exist at the 
present day; €. g., it applies to British sub- 
jects resident in the Levant and in other Mo- 
hammedan and barbarous countries. Under 
the Roman Empire, it had a very wide ap 
plication. Brown. 


. —Special jaw. One relating to particular per- 


sons or things; one made for individual.cases 


LAW 


or for particular places or districts; one 
operating upon a selected class, rather than 
upon the public generally. Ewing v. Hoblit- 
zelle, 85 Mo. 78; State v. Irwin, 5 Nev. 120; 
Sargent vy. Union School Dist., 63 N. H. 528, 


2 A. 641; Earle vy. Board of Education, 55 
Cal. 489; Dundee Mortgage, ete, Co. v. 
School Dist. (C. C.) 21 F. 158; Spokane & 


Eastern Trust Co. v. Hart, 127 Wash. 541, 221 
P. 615, 618; State v. Atchison, T. & S. F. 
Ry. Co., 20 N. M. 562, 151 P. 305, 306; South- 
ern.Ry. Co. v. Cherokee County, 177 N. C. 86, 
97 S. E. 758, 761; Dodge v. Youngblood (Tex. 
Civ. App.) 202 S. W. 116, 118; Ex parte 
Crane, 27 Idaho, 671, 151 P. 1006, 1011, L. 
R. A. 19184, 942; State v. Daniel, 87 Fla. 
270, 99 So. 804, 809. A law is “special” when 
it is different from others of the same general 
kind or designed for a particular purpose, or 
is limited in range or confined to a prescribed 
field of action or operation. State v. John- 
son, 170 N. C. 685, 86 S. E. 788, 792. A law 
is not special and local in a constitutional 
sense, if it affects all persons ‘in like circum- 
stances in the same manner, St. Louis-San 
Francisco Ry. Co. v. Bledsol (C. ©. A.) 7 F. 
(2d) 364, 366. Whether an act be local or 
special is determined by the generality with 
which it affects the people as a whole, rather 
than the extent of territory over which it 
is operative, and, if it equally affects all 
people coming within its operation, it is not 
local or special. State ex rel. Garvey v. 
Buckner, 308 Mo. 390, 272 S. W. 940, 942. 
In taxation cases, courts make no distinction 
between “special law” and “local law.” Bo- 
zarth v. Egg Harbor City, 85 N. J. Law, 412, 
89 A. 920, 921. The phrases “special act” and 
“private act” mean the samé thing. Federal 
Trust Co. v. East Hartford Fire Dist. (C. C. 
A.) 283 F. 95. 98. 

As to the different kinds of law, or law re- 
garded in its different aspects, see Adjective 
Law; Administrative Law; Bankruptcy Law, 
Canon Law; Case Law; Civil Law; Commer- 
cial Law; Common Law; Constitutional Law; 
` Criminal Law; Forest. Law; International 
Law; Maritime Law; Martial Law; Mer- 
eantile Law; Military Law; Moral Law; 
Municipal Law; Natural Law; Organic Law; 
Parliamentary Law; Penal Law;- Positive 
Law; Private Law; Public Law; Retro- 
spective Law; Revenue Law; Roman Law; 
Substantive Law; Written Law. 


Law always construeth things to the best. 
Wing. Max. p. 720, max. 193. 


Law construeth every act to be lawful, when 


it standeth indifferent whether it should be law- 
ful or not. 
Finch, Law, b. 1, c 3, n. 76. 


Law construeth things according to ‘common 
possibility or intendment, Wing. Max. ‘De 105,- 
co 8p no, 408 oii 


max. :189. it) woh ths X 


Wing. Max. p. 722, max, 194; 
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Law [the law] construeth things with equi- 


ty and moderation. Wing. Max. p. 685, max: 
183; Finch, Law, b. 1, ¢. 3, n. 74. . 
Law disfavoreth impossibilities.. Wing. Max. 


p. 606, max. 155. 


Law disfavoreth improbabilities.. Wing. 
Max. p. 620, max. 161. 

Law [the law] favoreth charity. Wing. 
Max. p. 497, max. 135..- 

Law favoreth common right. Wing. Max. p. 


547, max. 144, 


Law favoreth diligence, and therefore hateth. 
folly and negligence. Wing. Max. p. 665, max. 
172; Finch, Law; b. 1, c 3, no. 70. 


Law favoreth honor and order. Wing. Max. 
p. 739, max. 199, 
Law favoreth justice and right. Wing. Max. 


p. 502, max. 141. 


Law favoreth life, liberty, and dower. 4 Ba- 
con’s Works, 345. 
Law favoreth mutual recompense. Wing. 


Max, p. 411, max. 108; Finch, Law, b. 1, & 
3, no. 42. 


Law [the law] favoreth possession, where 
the right is equal. Wing. Max. p. 875, max. 
98; Finch, Law, b. 1, c. 3, no. 36. 


Law favoreth public commerce. Wing. Max. 
p. 738, max. 198. 


Law favoreth public quiet. Wing. Max. p. 
742, max. 200; Finch, Law, b. 1, c. 3, no. 54. 


‘Law  favoreth speeding of men’s causes. 
Wing. Max. p. 673, max, 175. 


Law [the law] favoreth things for the com- 
monwealth, [common weal.] Wing. Max. p. 
729, max. 197; Finch, Law, b. 1, ¢. 3, no. 58. 


Law favoreth truth, faith, and certainty. 
Wing. Max. p. 604, max, 154. 


Law hateth delays. Wing. Max. p. 674, max. 
176; Finch, Law, b. 1, c. 3, no. 71. 


Law hateth new inventions and innovations, 
Wing. Max. p. 756, max. 204. 


Law hateth wrong. Wing. Max. p. 563, max. 
146; Finch, Law, b. 1, c. 3, no. 62. 


Law of itself prejudiceth no man. Wing. 
Max. p. 575, max. 148; Finch, Law, b. 1, c. 
3, no. 63. 


Law respecteth matter of substance ‘more 
than matter. of circumstance. Wing. Max. p. 


. 382, max. 101;.:Finch,' Law, b. 1, e. 8, no. 39. 


Law respecteth possibility of things. Wing. 
Max. p. 408, max. . 104; Finch, Law, b, 1, Q 


1079 

Law [the law] respecteth the -bonds of. na- 
ture. Wing. Max. p. 268, :max..:78; Finch, 
Law, b. 1, « 3, no, 29. 


LAWFUL. Legal; warranted or authorized 
by the law; having the qualifications. pre- 
scribed by law; not contrary te nor forbidden 
by the law. Ohio Automatic Sprinkler Co. 
v. Fender, 108. Ohio St. 149, 141 N. E. 269, 
275; McDonnell v. Murnan Shipbuilding Cor- 
poration, 210 Ala. 611, 98 So. 887, 889; Haf- 
ner Mfg. Co. v. City of St. Louis, 262 Mo. 621, 
172 S. W. 28, 33. 


The principal distinction beeween the terms “law- 
ful” and “legal” is that the former contemplates 
the substance of law, the latter the form of law. 
To say of an act that it is “lawful” implies that it 
is authorized, sanctioned, or at any rate not for- 
bidden, by law. To say that it is “Tegal” implies 
that it is done or performed in accordance with the 
forms and usages of law, or in a technical manner. 
In this sense “illegal” approaches the meaning of 
“Invalid.” For example, a contract. or will, executed 
without the required formalities, might be said to 
be invalid of illegal, but could not be described as 
unlawful, Further, the word “lawful” more clearly 
implies: an ethical content than does “legal.” The 
latter goes no further than to denote ‘compliance, 


with positive, technical, or formal rules; while the- 


former usually imports a moral ‘substance or ethical 
permisaibility. A further distinction is that’ the 
word “‘legal’’ is used as the synonym, of. “construc- 
tive,” which “lawful” is not. Thus “legal fraud” is 
‘fraud implied or inferred by law, or made. out by 
‘construction. “Lawful fraud” would be a contradic- 
tion: of terms. Again, “legal” is used as the an- 
tithesis. of “equitable.” . Thus, we speak of “legal 
. assets,” “legal estate,” etc, but not of “lawful 
assets,” or “lawful estate.” But. there are some 
connections in which the two words are used as 
exact equivalents. Thus, a “lawful” writ, warrant, 
or process is the. same as a “legal”... writ, warrant, 
or process, 


LAWFUL AGE. Full age; majority; 
erally the age of twenty-one years, though 
sometimes eighteen as to a female, See Mc- 
Kim v. Handy, 4 Md. Ch. 287. 


LAWFUL AUTHORITIES. The expression 
“lawful authorities,” used in our treaty with 
Spain, refers to persons who exercised the 


power of making grants by authority of the .. 


crown. 


283. 


LAWFUL DISCHARGE. Such a discharge 
in insolvency as exonerates the debtor from 
his debts. Mason v. Haile, 12 Wheat. 870, 6 
“L. Ed. 860. : o ' 


LAWFUL ENTRY. An entry-on real estate, 
by one out of possession, under claim or color 
of right and without force. or: fraud. See 
Stouffer v.: Harlan, 68 Kan. 135, T4 P. 613, 64 
L, R. À. 320, 104 Am. St. Rep. 396. 


. LAWFUL. GOODS. Whatever is not ‘prohibit: 
‘ed to be exported by the’ positive law of the 
country, even though ft ‘be contraband ‘of 
war; for a neutral has a right-to carry such 
_ goods at his ọwn risk... Sețon v. Low,.1 Johns. 


Mitchel v. U. S., 9 Pet..711, 9. L. Ed. 


-an. attorney, counsel, or solicitor; 


gen- 


-=—Lay out. 
. technically in highway laws as embracing all 


LAY 


Cas: (N. Y.) 1; Skidmore v. Desdolty, 2 Johns. 
Cas.. (N. Y.) 77;. Juhel v. Rhinelander, 2 
Johns. Cas. (N. Y.) 120. 


LAWFUL HEIRS. See Heir. 


LAWFUL MAN. A freeman, unattainted, 
and capable of bearing oath; a legalis homo. 


LAWFUL MONEY. Money. which is a legal 
tender in payment of debts. Vick v. Howard, 
136 Va. 101, 116 S. ©. 465, 467, 31 A. L. R. 
240; Dunlap v. Whitmer, 133 La. 317, 62 So. 
938, 942, Ann. Cas. 1915C, 990. 


LAWING: OF DOGS. The cutting several 


claws of the forefeet of dogs in the forest, to 
prevent their running at deer. 


LAWLESS. Not subject to law; not control- 
led by. law; not authorized by law; not ob- 
serving the rules and forms- of law. See Ar- 
kansas v. Kansas & T, Coal Co. (C. C.) 96 F. 


LAWLESS COURT. An ancient local English 


‘eourt, said to have been held in Essex once a 


year, at cock-crowing, without a light or pen 
and ink, and conducted in.a. whisper. Jacob. 


LAWLESS MAN. An outlaw. 


LAWNDE, LOWNDE. l In old English law. A 
plain between woods. Co. Litt. 5b. O 


LAWSUIT. _Ajvernacular term for a suit, ac- 
tion, or cause instituted or depending between 


‘two private persons in the eourts of law. 


LAWYER. A person learned in the law; as 
a person 
licensed to practice law. 

Any person who, for fee or reward, prose- 
cutes or defends causes in courts of record or 


other judicial. tribunals of the United States, 


or of any of the states, or whose business it is 
to give legal. advice in relation to any cause 
or matter whatever. Act of July 13, 1865, § 9’ 
(14 St. at Large, 121.) 


LAY, n. <A share of the profits of a fish- 
ing or whaling voyage, allotted to the officers 
and seamen, in the nature of wages. Coffin 
v. Jenkins, 5° Fed. Cas. 1190; Thomas v. Os- 


born, 19 How. 83, 15 L. Ed. 534. 


LAY, v. To state or allege in pleading. 


—Lay damages. To state at the conclusion of 


-the declaration the amount of damages whieh 


the plaintiff claims. 


This term has come to be used 


the series of acts necessary to the complete 
establishment of a highway. Cone v. Hart- 
ford, 28'Conn. 875; Hitchcock v. Aldermen of 
Springfield, 121 Mass. 382; Mansur v. County 


.Com’rs, 83 Me. 14,.22.A. 358.. See. Small y. 


Eason, 33 N. ©. 94;. Crawford. v, City of 
Bridgeport, $2. Conn. 481,.-103, A. 125, 126; 
Borrowdale ¥. Board, of County Com’rs of So- 


LAY 


corro County, 23 N. M: 1, 163 P. 721, 723, L. 
R. A. 1917E, 456; Patterson v. City of Balti- 
more, 130 Md. 645, 101 A. 589, 591; Douglass 
v. Riggin, 123 Md. 18, 90 A. 1000, 1001. 


—Laying the venue. Stating in the margin of 
a declaration the county in which the plaintiff 
proposes that the trial of the action shall take 
place. i 


LAY, ađj. Relating to persons or things not 
clerical or ecclesiastical; a person not in ec- 
clesiastical orders. Also non-professional. 


—Lay corporation. See Corporation. 


—Lay days. In the law of shipping. Days 
allowed in charter-parties for loading and un- 
loading the cargo. 3 Kent. Comm. 202, 203. 


Lay fee. A fee held by ordinary feudal ten- 
ure, as distinguished from the ecclesiastical 
tenure of frankalmoign, by which an ecclesias- 
tical corporation held of the donor. The ten- 
ure of frankalmoign is reserved by St. 12 Car. 
II., which abolished military tenures. 2 BI. 
Comm. 101, 


—Lay impropriator. In English ecclesiastical 
law. A lay person: holding a spiritual appro- 
priation. 3 Steph. Comm. 72. 


—~Lay investiture. In ecclesiastical law. The 
ceremony of putting a bishop in possession 
of the temporalities of his diocese. 


—Lay judge. A judge who is not learned in 
the law, i. e., not a lawyer; formerly employ- 
ed in some of the states as assessors or assist- 
‘ants to the presiding judges in the nisi prius 
courts or courts of first instance. 


‘—Lay people. Jurymen. 


—Layman. One of the people, and not one 
of the clergy; one who is not of the legal 
profession; one who is not of a particular 
profession. 


LAYE. L. Fr. Law. 


LAYSTALL. A place for dung or soil. 


LAZARET, or LAZARETTO. A pesthouse, or 
public hospital for- persons affected with the 
more dangerous forms of contagious diseases; 
a quarantine station for vessels coming from 
countries where such diseases are prevalent. 


LAZZI. A Saxon term for persons of a servile 
condition. 


‘LE CONGRÈS. A species of proof on charges 
of impotency in France, coitus coram testibus. 
Abolished A. D. 1677. 


Le contrat fait la loi. 
law. 


LE GUIDON DE LA | MER. The title of a 


The contract snakes the 


‘known author, dating back, probably, to the 
sixteenth century, ‘and said to-have ‘been -pre- 


¿to “declare” the use. 
French work on marine insurance, by an un- ~ 


-LEADING CASE. Among the various: cases 
-that‘are argued ‘and determined inthe courts, 
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pared for the merchants of Rouen. It is note- 
worthy as being-the earliest treatise on that 
subject now extant. 


Le ley de Dieu et ley de terre sont tout un; et 
Fun et lautre preferre et favour le common et 
publique bien def terre. The law of God and 
the law of the land are all one; and both 
preserve and favor the common and publie 
good of the land. Keilw. 191. 


Le ley est le plus haut enheritance que le roy 
ad, car per fe ley il mesme et touts ses sujets 
sont rules; et, si le Jey ne fuit, nul roy ne nul en- 
heritance serra. 1 3. H. 6, 63. The law is the 
highest inheritance that the king possesses, 
for by the law both he and all his subjects 
are ruled; and, if there were no law, there 
would be neither king nor inheritance. 


LE ROI, or ROY. 
for “the king.” 


LE RO! VEUT EN DELIBERER. The king 
will deliberate on it. This is the formula 
-which the king of the French used when he in- 
tended to veto an act of the legislative as- 
sembly. 1 Toullier, no. 42. 


LE ROY (or LA REINE) LE VEUT. The 
-king (or the queen) wills it. The form of the 
royal assent to public bills in parliament. 


LE ROY (or LA REINE) REMERCIE SES 
LOYAL SUJETS, ACCEPTE LEUR BENEV-— 
OLENCE, ET AINSI LE VEUT. ‘The king (or 
the queen) thanks his (or her) loyal subjects, 
accepts their benevolence, and therefore wills 
it to be so. The form of the royal assent to a 
bill of supply. 


LE ROY (or LA REINE) S’AVISERA. The 
king (or queen) will advise upon it. The form 
of words used to express the refusal of the 
royal assent to public bills in parliament. 1 
Bl. Comm. 184. This is supposed to correspond 
to the judicial phrase “curia advisari vult,” 
(q. v.) 1 Chit. Bl. Comm. 184, note. 


The old law-French words 


Le salut du peuple est la supreme loi. Montesq. 
Esprit des Lois, l. xxvii, c. 23. The safety of 
the people is the highest law. 


LEA, or LEY. A pasture. Co. Litt. 4b. 


LEAD. The counsel on either side of a liti- 


gated action who is charged with the prin- 
‘cipal management and direction of the par- 


ty’s case, as distinguished from his juniors 
or subordinates, is said to “lead in the cause,” 
and is termed -the : “leading counsel” on that 
side. 


LEADING A USE. “Where a deed was execut- 


-ed before the levy of a fine of land, for 


the purpose -of. specifying to whose use the 


fine should inure, it-was said to “lead” the 


If executed after. the fine, it was said 
2 BL ‘Comm. 368. 


use. 
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some, from tbeir ‘Important: character, have 
demanded more than usual attention from the 
judges, and from this circumstance are fre- 
quently looked upon as having settled or de- 
termined the law upon all points involved in 


such cases, and as guides for subsequent de- 


cisions, and from the importance they thus 
acquire are familiarly termed “leading cases.” 
Brown. ` 


LEADING COUNSEL. That one of two or 


more counsel employed on the same side in a- 


cause who has the principal management of 
the cause. 


LEADING QUESTION. A question put or 
framed in such a form as to suggest the an- 
swer sought to be obtained by the person in- 
terrogating. Coogler v. Rhodes, 38 Fla. 240, 21 
So. 111, 56 Am. St. Rep. 170; Gunter v. Wat- 
son, 49 N. C. 456; Railway Co. v. Hammon, 
92 Tex. 509, 50 S. W. 123; Franks v. Gress 
Lumber Co., 111 Ga. 87, 36 S. E. 314; Wal- 
tosh v. Pennsylvania R, Co., 259 Pa. 372, 103 
A. 55, 57; People v. Schladweiler, 315 Ill, 553, 
146 N. E. 525, 527; Williams v. Craig (Tex. 
Civ. App.) 252 S. W. 876, 878; De Witt v. 
Skinner (C. ©. A.) 282 F. 443, 445; Southern 
Traction Co. v. Coley (Tex. Civ. App.) 211 8. 
W. 265, 266; Smith v. Union-Buffalo Mills 
Co., 100 S. C. 115, 84 S. E. 422, 423; In re Mel- 
vin’s Estate, 85 Cal. App. 691, 259 P. 980, 982; 
State v. Sing, 114 Or. 267, 229 P. 921, 927; 
Hill v. State, 76 Tex. Cr. R. 269, 173 S. W. 1022, 
1024; Indiana Utilities Co. v. Wareham, 66 
Ind. App. 542, 118 N. E. 572, 574; Mehlisch v. 
Mabie, 180 Iowa, 450, 160 N. W. 368, 370. 


Questions are leading which suggest to the wit- 
ness the answer desired, or which embody a ma- 
terial fact, and may be answered by a mere nega- 
tive or affirmative, or which involve an answer bear- 
ing immediately upon the merits of the cause, and 
indicating to the witness a representation which will 
best accord with the interests of the party propound- 
ing them Turney v. State, 8 Smedes & M. (Miss.) 
104, 47 Am. Dec. 74. 

A question is leading which puts into a witness’ 
mouth the words that are to be echoed back, or plain- 
ly suggests the answer which the party wishes to 
get from him. People v. Mather, 4 Wend. (N. Y.) 
229, 247, 21 Am. Dec. 122. 


LEAGUE. |. 
different states or parties. It may be offen- 
sive or defensive, or both. It is offensive 
when the contracting parties agree to unite 
in attacking a common enemy; defensive 
_ when. the parties agree to act in concert in de- 
fending each other against an enemy. Whar- 
ton, ` 

2. A measure of distance, varying in differ- 
ent countries, The marine league, marking 
the limit of national jurisdiction on the high 
seas, is equal to three geographical (or ma- 
rine) miles of 6,075 feet each. . 
. In Spanish and Mexican law, the league, 
as a legal measure of length, consisted of 
5,000 varas, and a vara was equivalent to 
3314. English inches, making the league equal 


A treaty of alliance between 


LEASE. 


to a little more than 2.68 miles, and the square 
league equal to 4,428 acres. This is its mean- 
ing as used in Texas land grants. United 
States v. Perot, 98 U. S. 428, 25 L. Ed. 251; 
Hunter v, Morse, 49 Tex, 219. “League and 
labor,” an area of land equivalent to 4,605 
acres. Ammons v. Dwyer, 78 Tex. 639, 15 S. 
W. 1049. See Labor. 


LEAKAGE. The waste or diminution of a 
liquid caused by its leaking from the cask, 
barrel, or other vessel in which it was placed. 
Also an allowance made to an importer 
of liquids, at the custom-house, in the collec- 
tion of duties, for his loss sustained by the 
leaking of the liquid from its cask or vessel. 


LEAL. L. Fr. Loyal; 


that which belongs 
to the law. . 


LEALTE. L. Fr. Legality; the condition 
of a legalis homo, or lawful man. 


LEAN. To incline in opinion or preference. 
A court is sometimes said to “lean against” a 
doctrine, construction, or view contended for, 
whereby it is meant that the court regards 
it with disfavor or repugnance, because of its 
inexpedience, injustice, or inconsistency. 


LEAP-YEAR. See Bissextile. 


LEARNED. Possessing learning; erudite; 
versed in the law. In statutes prescribing the 
qualifications of judges, “learned in the law” 
designates one who has received a regular 
legal education, the almost invariable evi- 
dence of which is the fact of his admission to 
the bar. See Jamieson v. Wiggin, 12 S. D. 
16, 80 N. W. 137, 46 L. R. A. 317, 76 Am. St. 
Rep. 585; O’Neal v. McKinna, 116 Ala. 620, 
22 So. 905; Potter v. Robbins, 155 Tenn. 1, 
290 S. W. 396, 399; Heard v. Moore, 154 Tenn. 
566, 290 S. W. 15, 16,50 A. L. R. 1152; State v. 
Schmahl, 125 Minn. 533, 147 N. W. 425, 426. 


LEARNING, Legal doctrine. 1 Leon. TT. 


LEASE. A conveyance of lands or tenements 
to a person for life, for a term of years, or, at 
will, in consideration of a return of rent or 
some other recompense. The person who so 
conveys such lands or tenements is termed the 
“lessor,” and the person to whom they are 
conveyed, the “lessee ;” and when the lesser 
so conveys lands or tenements to a lessee, he 
is said to lease, demise, or let them. 4 Cruise, 
Dig. 58; U. S. Nat. Bank of La Grande v. 
Miller, 122 Or. 285, 258 P. 205, 207, 58 A. L. R. 
339; Papoose Oil Co. v. Swindler, 95 OKI. 264, 
221 P. 506, 509; Lawrence v. Goodstein, 91 
Mise. 19, 154 N. Y. S. 229, 230; Howard v. 
Manning, 79 Okl. 165, 192 P. 358, 360, 79 A. L. 
R. 819. 

A conveyance of any lands or tenements, 
(usually in consideration of rent or other an- 
nual recompense,) made for life, for years, or 
at will, but always for a less time than the 
lessor has in the premises; for, if it be. for 
the whole interest, it is more properly an as- 


LEASE 


signment than a lease. 2 Bl. Comm. 317; 
Shep. Touch. 266; Watk. Conv. 220. And see 
Sawyer v. Hansen, 24 Me. 545; Thomas. Y. 
West Jersey R. C., 101 U. S. 78, 25 L. Ed. 
950; Jackson v. Harsen, 7 Cow. (N. Y.) 326, 
17 Am. Dec. 517; Lacey v. Newcomb, 95 
Towa, 287, 68 N. W. 704; Mayberry v. Jobn- 
son, 15 N. J. Law, 121; Milliken v. Faulk, 
111 Ala. 658, 20 So. 594; Craig v.. Summers, 
47 Minn. 189, 49 N. W. 742,15 L. R. A. 236; 
Harley v. O'Donnell, 9 Pa. Co. Ct. R. 56. 


A contract in writing, under seal, whereby: a per- 
son having a legal estate in hereditaments, ‘corpdreal 
or incorporeal, conveys a portion of his interest:to 
another, in consideration of a certain annual rent 
or render, or other recompense. Archb, Landl, & 
Ten, 2. g 


“Lease” or “hire” is a synallagmatic con- 
tract, to which consent alone is sufficient, and 
by which one party gives to the other the en- 
joyment of -a thing, or his labor, at a fixed 
price. Civil Code La. art. 2669. f 

When the contract is bipartite, the one part 
is called the “lease,” the other the “counter- 
part.’ In the United States, it is usual that 
both papers should be executed by both par- 
ties; but in England the lease is executed by 
the lessor alone, and given to the lessee, while 
the counterpart is executed by the lessee 
alone, and given to the lessor. 


Concurrent Lease 


One granted for a term which is to commence be- 
fore the expiration or other determination of a previ- 
ous lease of the same premises made to another per- 
son; or, in other words, an assignment of a part 
of the reversion, entitling the lessee to all the rents 
accruing on the previous lease after the date of his 
lease and to appropriate remedies against the holding 
tenant. Cargill v. Thompson, 57 Minn. 534, 59 N. W. 
638. 

Lease and Release / 


A species of conveyance much used in England, 
said to have been invented by Serjeant Moore, soon 
after the enactment of the statute of uses. It is thus 
contrived: A lease, or rather bargain and sale upon 
some pecuniary consideration for one year, is made 
by the tenant of the freehold to the lessee or bar- 
gainee. This, without any enrolment, makes the 
bargainor stand seised to the use of the bargainee, 
and vests in the bargainee the use of the term for 
one year, and then the statute immediately annexes 
the possession. Being thus in possession, he is capa- 
ble of receiving a release of the freehold and rever- 
sion, which must be made to the tenant in posses- 
sion, and accordingly the next day a release is grant- 
ed to him. The lease and release, when used as a 
conveyance of the fee, have the joint operation of 
a single conveyance. 2 Bl, Comm. 389; 4 Kent, 
Comm, 482; Co. Litt. 207; Cruise, Dig. tit. 32, e. 11. 


. Mining Lease 
Sea Mining. 
Parol Lease 
A lease of real estate not evidenced by writing, ‘put 
resting in an oral agreement. 


Perpetual. Lease 


A lease of iands‘which may last without Imitation 
as to'time; a-grant of lande in fee with ‘the reserva- 


tire interest in the term, 
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tion of a rent in fee; a fee- farm. Edwards v. Noel, 
88 Mo. App. 434. 


Sublease, or Underlease 
One executed by the lessee of an estate to a third 


person, cOnveying. the same estate for a shorter 
term than that for which the lessee holds it. 


The distinction between an assignment of 
a term for years and a stiblease or sublet- 
ting is that if the lessee parts with his en- 
it constitutes an’ 
assignment and not a subletting, although 
the transfer is in form a ‘sublease; but if, 
the lessee reserves to himself a reversionary 
interest in the term, it constitutes a sub- 
lease, whatever the form of, the transfer. 


. Johnson v. Thompson, 64 So.,.554, 555, 185. 
- Ala, 666; Weigle v. Rogers, 213 S. W. 501, 


502,202 Mo. App. 520; Cross v. Bouck, 165: 
P. 702, 703, 175 Cal. 258; Williams v. Ran- 
dolph & C. Ry. Co., 108 S. E. 915, 918, 182 N. C. 
267; Holden v, Tidwell, 183 P. 54, 55, 37 OKI. 
553, 49 L. R. A. (N. 8.) 369, Ann. Cas. 19150, 
394; McNamer Realty Co. v. Sunburst Oil & 
Gas Co., 247 P. 166, 170, 76 Mont. 382; Jordan 
v. Scott, 177 P. 504, 506, 38 Cal. App. 739; Da- 
vis v. First Nat. Bank (Tex.Civ.App.) 258 S. 
W. 241, 242; Johnson v. Moxley, 113 So, 656, 
657, 216 Ala. 466. 


LEASEHOLD. An estate in realty held under 
a lease; an estate for a fixed term of years. 
See Stubbings v. Evanston, 136 Ill. 37, 26 N.. 
E. 577, 11 L. R. A. 839, 29 Am. St. Rep. 300; 
Washington F.. Ins. Co. v. Kelly, 32 Md. 421, 
38 Am. Rep. 149; Harley v. O’Donnell, 9 Pa. 
Co. Ct. R. 56. ` 


LEASING-MAKING. In old Scotch criminal 
law. An offense consisting in slanderous and 
untrue speeches, to the disdain, reproach, and 
contempt of the king, his council and proceed- 
ings, etc. Bell. 


LEASING, or LESING. Gleaning. 


LEAUTE. L. Fr. Legality; 
law. Britt. e. 109. 


sufficiency in 


LEAVE. To give or dispose of by will. “The 
word ‘leave,’ as applied to the subject-matter, 
prima facie means a disposition by will.” 
Thorley v. Thorley, 10 East, 438; Carr v. 
Effinger, 78 Va. 203. 


LEAVE AND LICENSE. A defense to an ac- 
tion in trespass setting up the consent of 
the plaintiff to the trespass complained of. 


LEAVE OF COURT. Permission obtained 
from a court to take some action which, with- 
out such permission, would not be allowable; 
as, to sue a receiver, to file an amended plead- 
ing, to plead several pleas, See Copperthwait 
v. Dummer, 18 N. J. Law, 258.. 


LEAVE TO DEFEND. The bills of exchange 
act 1855 (18 & 19 Vict. c. 67) allowed actions 
on. bills and netes commenced . within ‘six 
months after belig due to be sby writ of: sum“ 
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mons. in'a form provided by.the act, and umn- 
_less the defendant should within twelve days 
obtain leave to appear and defend the. action, 
allowed the plaintiff to sign judgment on proof 
of service. This procedure was retained by 
the judicature act, but abolished in 1880. It 
is now provided that in all actions where the 
plaintiff seeks merely to recover a debt or 
liquidated demand in money,. or possession 
where a tenancy has expired or been deter- 
mined by notice to quit, the writ of summons 
may be specially indorsed with the particu- 
lars of the amount sought to be recovered 


after giving credit for any payment or set-off; © 


in which case, if the defendant fail to appear, 
judgment may be signed for the amount 
claimed; and it is further provided that 
where the defendant appears on a writ of 
summons especially indorsed, the plaintiff 
may, on affidavit verifying the cause of action 
and swearing that in his belief there is no 
defence to the action, call on the defendant to 
show cause why the plaintiff should not sign 
final judgment for the amount so indorsed; 
and the court or judge may, unless the de- 
fendant, by affidavit or otherwise, satisfy the 
court or judge that he has a good defence ón 
the merits or disclose sufficient facts to entitle 
him to be permitted to defend the action, 
make an order empowering the plaintiff to 
sign judgment accordingly. Whart. Lex. See 
Allocatur. 


LECCATOR.: A debauched person. Cowell. 


LECHERWITE, LAIRWITE, or LEGER- 
WITE. A fine for adultery or fornication, 
anciently paid to the lords of certain manors, 
4 Inst, 206. . 


LECTOR DE LETRA ANTIQUA. In Spanish 
law. A person appointed by competent au- 
thority to read and decipher ancient writings, 
to the end that they may be presented on the 
trial of causes as documents entitled to legal 
credit. . Escriche. 


LECTORES. A term applied to notaries in 
the Middle Ages. So. Afr. Law Dict. 


LECTRINUM. A pulpit. Mon. Angl. tom. iii. 
p. 243. 


LECTURER. An instructor; a reader of 
lectures; also a clergyman who assists rect- 
ors, etc., in preaching, etc. 


LEDGE. In mining law. This term, as used 
in the mining laws of the United States (Rev. 
St. § 2322 [80 USCA § 26]) and in both legal 
and popular usage in the western American 
states, is synonymous with “lode,” which see. 
Myers v. Lloyd, 4 Alaska, 263, 265. 


LEDGER. A book of accounts in which a 
trader enters the names of all persons with 
whom he has dealings; there being two par- 
allel columns in each account, one for the en- 
tries to the debit of the person charged, the 
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‘other for his credits, Into this book are post- 


ed the items from the day-book or journal, 


LEDGER-BOOK. In ecclesiastical law. The 
name of a book kept in the prerogative courts 
in England. It is considered as a roll of the 
court, but, it seems, it cannot be read in evi- 
dence. Bac. Abr, 


LEDGREVIUS. In old English law. A lathe- 
reeve, or chief officer of a lathe. Spelman. 


“LEDO. The rising water or increase of the 


Sea. 


LEEMAN’S ACTS. Acts 30 Vict. ce 29 and 
35 & 36 Vict. c. 91, by which contracts for 


‘the sale of bank shares are void unless the 


number of the shares are set forth in the 


-contract. 9 Q. B. D. 546; and by which are 


authorized the application of the funds of 
municipal corporations and other governing 


‘bodies under certain conditions towards pro- 


moting or opposing parliamentary and other 
proceedings for the benefit or protection of the 
inhabitants. 


LEET. In English law. The name of a court: 
of criminal jurisdiction, formerly of much 
importance, but latterly falen into disuse, 
See Court-Leet. 


LEETS. Meetings which were appointed for 
the nomination or election of ecclesiastical 
officers in Scotland, Cowell. 


LEGA,. or LACTA. The alloy of money. 
Spelman. 


LEGABILIS. In old English law. That 
which may be bequeathed. Cowell. 


LEGACY. A bequest or gift of personal prop- 
erty by last will and testament, Browne v. 
Cogswell, 5 Allen (Mass.) 557; Evans v. Price, 
118 Il. 593, 8 N. E. 854; Probate Court v. 
Matthews, 6 Vt. 274; In re Karr, 2 How. 
Prac. N. S. (N. X.) 409; Nye v. Grand Lodge, 
9 Ind. App. 131, 36 N. E. 429; Ky. St. 1908, 
§ 467 (Ky. St. 1930, § 467). Baldwin v. Eid- 
man (D. C.) 202 F. 968, 977; Stubbs v. Abel, 
114 Or. 610, 233 P. 852, 858; Hobbs v. Bren- 
neman, 94 W. Va. 320, 118 8. E. 546, 549; Wil- 
son v. Wilson, 261 Ill. 174, 103 N. E. 743, 745. 


Synonyms 


“Legacy” and “bequest” are equivalent 
terms. But in strict common-law terminology 
“legacy” and “devise” do not mean the same 
thing and are not interchangeable, the former 
being restricted to testamentary gifts of per- 
sonal property, while the latter is properly 
used only in relation to“real estate. But by 
construction the word “legacy” may be so 
extended as to include realty or interests 
therein, when this is necessary to make a 
statute cover its intended subject-matter or 
to effectuate the purpose of a testator as ex- 
pressed in his will. See In re Ross’s Estate, 
140 Cal., 282, 73 P. 976; In re Karr, 2 How. 
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Prac. N. S. (N. Y.) 409; Bacon v. Bacon, 55 
Vt. 247; Roth’s Appeal, 94 Pa. 191; Williams 
v. McComb, 38 N. O. 455; Lasher v. Lasher, 
13 Barb. (N. Y.) 110; In re Stuart’s Will, 115 
Wis. 294, 91 N. W. 688; Homes v. Mitchell, 
6 N. C. 230, 5 Am. Dec, 527. 


Classification 


—Absolute legacy. One given without condi- 
tion and intended to vest immediately. 


—Accumulative legacy. A second, double, or 
additional legacy; a legacy given in addition 
to another given by the same instrument, or 
‘by another instrument. 


—Additional legacy. One given to the same 
legatee in addition to (and not in lieu of) an- 
other legacy given before by the same will 
or in a codicil thereto. 


—Alternate legacy. One by which the testator 
gives one of two or more things without desig- 
nating which. 


—Conditiona] legacy. One which is liable to 
take effect or to be defeated according to the 
occurrence or hon-occurrence of some uncer- 
tain event. Harker v. Smith, 41 Ohio St. 
238, 52 Am. Rep. 80; Markham v. Hufford, 
123 Mich. 505, 82 N. W. 222, 48 L. R. A. 580, 
81 Am. St. Rep. 222. 


—Contingent legacy, A legacy. given to a per- 
son at a future uncertain time, that may or 
may not arrive; as “at his age of twenty- 
one,” or “if” or “when he attains twenty-one.” 
2 Bl Comm, 513; 2 Steph. Comm. 259% A 
legacy made dependent upon some uncertain 
event. 1 Rop. Leg. 506. A legacy which 
has not vested. In ré Engles’ Estate, 166 Pa. 
280, 31 A. 76; Andrews v. Russell, 127 Ala. 
195, 28 So. 703; Rubencane v. McKee, 6 Del. 
Ch. 40, 6 A. 639. 


—Cumulative legacies. These are legacies so 
called to distinguish them from legacies which 
are merely repeated. In the construction of 
testamentary instruments, the question often 
arises whether, where a testator has twice 
bequeathed a legacy to the same person, the 
legatee is entitled to both, or only to one of 
them; in other words, whether the second 
legacy must be considered as a mere repetition 
of the first, or as cumulative, #4. e., additional. 
In determining this question, the intention of 
the testator, if it appears on the face of the 
instrument prevails. Wharton. 


` —Demonstrative legacy. A bequest of a certain 
sum of money, With a direction that it shall 
be paid out of a particular fund. It differs 
from a specifie legacy in this respect: that, 
if the fund out of- which it is payable fails 
for any cause, it is nevertheless entitled to 
come on the estate as a general legacy. And 
it differs from a general legacy in this: that 
it does not abate in that class, but in the 
class. of “specific legacies. -` Appeal of Arm- 
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‘strong; 63 Pa. 316; Kenaday v. Sinnott, 179 


U.S. 606, 21 S. Ct. 233, 45 L. Ed. 339; Gilmer 


-y, Gilmer, 42 Ala. 9; Glass v. Dunn, 17 Ohio 


St. 424; Crawford v. McCarthy, 159 N. Y. 
514, 54 N. E. 277; Roquet v. Eldridge, 118 
Ind. 147, 20 N. B. 733. Spinney v. Eaton, 111 
Me. 1, 87 A. 878, 380, 46 L. R. A. (N. S.) 535; 
Taylor v. Hull, 121 Kan. 102, 245 P. 1026, 
1027; In re Obst’s Estate, 115 Misc. 711, 185 


N. Y. S. 283, 284; In re Douglas’ Estate, 149 


Minn. 276, 183 N. W. 355, 356; In re Wilson’s 
Estate, 260 Pa. 407, 103 A. 880, 6 A. L, R. 1349; 
In re Bouk’s Estate, 80 Misc. 196, 141 N. X. 8. 
922, 924; Baker v. Baker, 319 Ill. 320, 150 
N. E. 284, 285, 42 A. L. R. 1514. A legacy of 
quantity is ordinarily a general legacy; but 
there are legacies of quantity in the nature 
of specific legacies, as of so much money, with 
reference to a particular fund for payment. 
This kind of legacy is called by the civilians 
a “demonstrative legacy,” and it is so far 
general and differs so much in effect from 


one properly specific that, if the fund be call- 


ed in or fail, the legatee will not be depriv- 
ed of his legacy, but be permitted to receive 
it out of the general assets; yet the legacy is 
so far specific that it will not be liable to 
abate with general legacies upon a deficiency 
of assets. 2 Williams, Ex’rs, 1078. 


—General legacy. A pecuniary legacy, pay- 
able out of the general assets of a testator. 
2 Bl. Comm. 512; Ward. Leg. 1, 16. One 
so given as not to amount to. a bequest of a 
particular thing or particular money of the 
testator, distinguished from others of the 
Same kind; one of quantity merely, not spe- 
cific. Tifft v. Porter, 8 N, Y. 518; Evans v. 
Hunter, 86 Iowa, 418, 53 N. W. 277,17 L. R. A. 
308, 41 Am. St. Rep. 503; Kelly v. Richardson, 
100 Ala. 584, 18 So. 785; Gardner v. Viall, 36 
R. I, 436, 90 A. 760, 762; Taylor v. Hull, 121 
Kan. 102, 245 P. 1026, 1027; Leighton v. 
Leighton, 193 Iowa, 1299, 188 N. W. 922, 929; 
Spinney v. Eaton, 111 Me. 1, 87 A. 378, 380, 
46 L. R. A. (N. 8.) 585; Kramer v. Kramer, 
119 C. ©. A. 482, 201 F. 248, 253; Appeal of 
United States Fidelity & Guaranty Co., 90 
N. J. Eq. 254, 106 A. 364, 365; Smith v. Smith, 
192 N. C. 687, 185 S. E. 855, 857; Guthrie v. 
Guthrie Ex’r, 168 Ky. 805, 183 S. W. 221, 224; 
Hughes v. Hiscox, 105 Misc. 521, 174 N. YX. S. 
564, 566; School Dist. No. 1 in City and 
County of. Denver v. International Trust Co., 

59 Colo. 486, 149 P. 620, 623. 


Indefinite legacy. One which passes property 
by a general or collective term, without enu- 
meration of number or quantity; as, a be 
quest of “all”. the testator’s “goods,” or his 
“bank stock.” Lown..Leg. 84. 


—~Lapsed legacy. Where the legatee dies be- 
fore the testator, or before -the legacy is pay- 
able, the bequest -is said to lapse, as it then 
falls into the residuary fund of the estate. 


—Modal legacy. A bequest ‘accompanied ‘by 
directions as to thé-niode or manner in which 
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it shall be applied for tlie legatee’s benefit, e. 
g., a legacy to A. to buy him a house or a com- 
mission in the army. See Lown. Leg. 151. 


—Pecuniary legacy. A bequest of a sum of 
money, or of an annuity. It may or may not 
specify the fund from which it is to be drawn. 
It is not the less a pecuniary legacy if it 
comprises the specific pieces of money in 
a designated receptacle, as a purse or chest. 
See Humphrey v. Robinson, 52 Hun, 200, 5 
N. Y. 8.164; Lang v. Ropke, 10 N. Y. Leg. 
Obs. 75; Mathis v. Mathis, 18 N. J. Law, 66. 


—Residuary legacy. A bequest of all the tes- 
tator’s personal estate not otherwise effec- 
tually disposed of by his will; a bequest 
of “all the rest, residue, and remainder” of 
the personal property after payment of debts 
and satisfaction of the particular legacies. 
See In re Williams’ Estate, 112 Cal. 521, 44 
P. 808, 58 Am. St. Rep. 224; Stubbs v. Abel, 
114 Or. 610, 233 P. 852, 857. 


—Special legacy. A “specific legacy” (q. v.) is 
Sometimes so called. 


=—Specific legacy. One which operates on 
property particularly designated. Hart v. 
Brown, 145 Ga. 140, 88 S. E. 670, 671; Tay- 
lor v. Hull, 121 Kan. 102, 245 P. 1026, 1027; 
Holcomb v. Mullin, 167 Ark. 622, 268 S. W. 32, 
34; Jones v. Virginia Trust Co., 142 Va, 229, 
128 8. E. 583, 5386; Smith v. Smith, 192 N.C. 
687, 185 S. E. 855, 857; Spinney v. Eaton, 111 
Me. 1, 87 A. 378, 380, 46 L. R. A. (N. S.) 535; 
Bales v. Murray, 186 Iowa, 649, 171 N. W. 
747, 749; Baker v. Baker, 319 Ill. 320, 150 
N. E. 284, 285, 42 A. L. R. 1514; School Dist. 
No. 1 in City and County of Denver y. In- 
ternational Trust Co., 59 Colo. 486, 149 P. 
620, 628. A legacy or gift by will of a par- 
ticular specified thing, as of a horse, a piece 
of furniture, a term of years, and the like. 
Morriss. v. Garland, 78 Va. 222. In a strict 
sense, a legacy of a particular chattel, which 
is specified and distinguished from all other 
chattels of the testator of the same kind; 
as of a horse of a certain color. A legacy 
of a quantity of chattels described collective- 
ly; as a gift of all the testator’s pictures. 
Ward, Leg. 16-18. A legacy is general, where 
its amount or value is a charge upon the 
general assets in the hands of the executors, 
and where, if these are sufficient to meet all 
the provisions in the will, it must be satisfied ; 
it is specific, when it is limited to a particular 
thing; subject, or chose in action, so identified 
as to render the bequest inapplicable to any 
other; as the bequest of a horse, a picture, 
or jewel, or a debt due from a person named, 
and, in special cases, even of a sum of money. 
In re Daniels’ Estate, 192 Iowa, 326, 184 N. 
W. 647, 650; Baker v. Baker, 319 Ill. 320, 150 
N. E. 284, 285, 42 A. L. R. 1514; Carpenter’s 
Estate v. Wiley, 166 Iowa, 48, 147 N. W. 175, 
177; Langdon v. Astor, 3 Duer (N. Y.) 477, 
543. 


LEGAL. 


LEGAL CRUELTY 


—Trust legacy. A bequest of personal proper- 
ty to trustees to be held upon trust; as, to 
pay the annual income to a beneficiary for 
life. 


—Universal legacy. In the civil law. A testa- 
mentary disposition by which the testator 
gives to one or several persons the whole of 
the property which he leaves at his decease. 
Civ. Code La. art. 1606. : 


‘—Legacy duty. A duty imposed in England 


upon personal property (other than lease- 
holds) devolving under any will or intestacy. 
Brown. 


1. Conforming to the law; accord- 
ing to law; required or permitted by law: 
not forbidden or discountenanced by law; 
good and effectual in law. 

2. Proper or sufficient to be recognized by 
the law; cognizable in the courts; competent 
or adequate to fulfill the requirements of the 
law. 

3. Cognizable in courts of law, as distin- 
guished from courts of equity; construed or 
governed by the rules and principles of law, 
in contradistinction to rules of equity. 

4. Posited by the courts as the inference or 
imputation of the law, as a matter of con- 
struction, rather than established by actual 
proof; e€. g., legal malice. See Lawful. 

5. Created by law. De Vita v. Pianisani, 
127 Misc. 611, 217 N. Y. S. 438, 440. 

As to legal “Age,” “Assets,” ‘“Considera- 
tion,” “Cruelty,” “Damages,” “Day,” “Debts,” 
“Demand,” “Defense,” “Disability,” “Discre 
tion,” “Duty,” “Estate,” “Evidence,” “Fraud,” 
“Heirs,” “Holiday,” “Incapacity,” “Interest,” 
“Irregularity,” “Malice,” “Memory,” ‘Mort- 
gage,” “Negligence,” “Notice,” “Proceedings,” 
“Process,” “Relevancy,” “Remedy,” “Repre- 
sentative,” “Reversiou,” “Subrogation,” and 
“Tender,” see those titles. 


LEGAL ACUMEN. The doctrine of legal acu- 
men is that if a defect in, or invalidity of, a 
claim to land is such as to require legal acu- 
men to discover it, whether it appears upon 
the face of the record or proceedings, or is to 
be proved aliunde, then the powers or juris- 
diction of a court of equity may be invoked to. 
remove the cloud created by such defect or 
invalidity. Schwab v. City of St. Louis, 310 
Mo. 116, 274 S. W. 1058, 1060. 


LEGAL ASSETS. Such property of a testa- 
tor in the hands of his executor as is liable 
to debts in temporal courts and to legacies in 
the spiritual, by course of law; equitable 
assets are such as are liable only by help 
of a court of equity. 2 Will. Ex. 1408-1431. 
The distinction is not important in the Unit- 
ed States; In re Sperry’s Estate, 1 Ashm. 
(Pa.) 347. See Story, Eq. Jur. § 551; 2 Jarm. 
Wills, 548; Crosw. Ex. & Ad. 421, 423. 


LEGAL CRUELTY. Such conduct on the 
part of a husband as will endanger the life, 


LEGAL INSANITY 


health, or limb of his wife, or create a rea- 
sonable apprehension of bodily hurt; such 
aets as render cohabitation unsafe, or are 
likely to be attended with injury to the 
person or to the health of the wife; Odom 
v. Odom, 36 Ga, 286; 2 Curt. Eccl. 281; Ma- 
hone v. Mahone, 19 Cal. 626, 81 Am. Dec. 
91; Hughes v. Hughes, 44 Ala. 698; Ward v. 
Ward, 108 Ill. 477; Beyer v. Beyer, 50 Wis. 
254, 6 N. W. 807, 36 Am. Rep. 848; Kennedy 
.V. Kennedy, 73 N. Y. 369; Smith v. Smith, 
33 N. J. Eq. 458. 


LEGAL INSANITY. See Insanity. 


LEGALIS HOMO. Lat. A lawful man; a per- 
son who stands rectus in curia; a person not 
outlawed, excommunicated, or infamous. It 
occurs in the phrase, “probi et legales homi- 
nes,” (good and lawful men, competent jur- 
ors,) and “legality” designates the condition 
of such a man. Jacob. 


LEGALIS MONETA ANGLIA. Lawful mon- 
ey of England. 1 Inst. 207. 


LEGALITY, or LEGALNESS. Lawfulness. 


LEGALIZATION. The act of legalizing or 
making legal or lawful. 


LEGALIZE. To make legal or lawful; to con- 
firm or validate what was before void or un- 
lawful; to add the sanction and authority of 
law to that which before was without or 
against law. 


LEGALIZED NUISANGE. A structure, erec- 
tion, or other thing which would constitute 
a nuisance at common law, but which cannot 
be objected to by private persons because con- 
structed or maintained under direct and suf- 
ficient legislative authority. Such, for ex- 
ample, are hospitals and pesthouses maintain- 
ed by cities. See Baltimore v. Fairfield Imp. 
Co., 87 Md. 352, 39 A. 1081, 40 L. R. A. 494, 
67 Am. St. Rep, 344. 


LEGALLY. Lawfully ; according to law. 


LEGANTINE CONSTITUTIONS. The name 
of a code of ecclesiastical laws, enacted in na- 
. tional synods, held under legates from Pope 
Gregory IX. and Clement IV., in the reign of 
Henry III., about the years 1220 and 1268. 
1 Bl. Comm. 83. 


LEGARE. Lat. In the civil and old English 
law. To bequeath; to leave or give by will; 
to give in anticipation of death. In Scotch 
phrase, to legate. 


LEGATARIUS. Lat. | 


In The Civil Law 


One to whom a thing is bequeathed; a lega- 
tee or legatary. Inst. 2, 20, 2, 4, 5,10; Bract. 
fol. 40. . 

In Old European Law. 


* A legate, messenger, or envoy.:: Spelman, 
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LEGATARY. One to whom anything is be- 
queathed ; a legatee. This word is sometimes 
though seldom, used to designate a legate or 
nuncio, 


LEGATEE. The person to whom a legacy is 
given. See Legacy. Hobbs v. Brenneman, 
94 W. Va. 320, 118 S. E. 546, 549; Yopp v. At- 
lantic Coast Line R. Co., 148 Ga. 539, 97 S. E. 
534, 585; Mosser v. Flake, 258 Ill. 238, 101 
N. E. 540, 541, Ann. Cas. 1914B, 425; In re 
Lewis’ Estate, 39 Nev. 445, 159 P. 961, 962, 4 
A. L. R. 241. ' 


Residuary Legatee 


The person to whom a testator bequeaths 
the residue of his personal estate, after the 
payment of such other legacies as are specifi- 
cally mentioned in the will. Probate Court v. 
Matthews, 6 Vt. 274; Laing v. Barbour, 119 
Mass. 525; Lafferty v. People’s Sav. Bank, 76 
Mich, 35, 43 N. W. 34. 


LEGATES. Nuncios, deputies, or extraordi- 
nary ambassadors sent by the pope to be 
his representatives and to exercise his juris- 
diction in countries where the Roman Cath- 
olic Church is established by law. 


LEGATION. An embassy; a diplomatic min- 
ister and his suite; the persons commissioned 
by one government to exercise diplomatic 
functions at the court of another, including 
the minister, secretaries, attachés, interpre- 
ters, etc., are collectively styled the “lega- 
tion” of their government. The word also de- 
notes the official residence of a foreign min- 
ister. 


LEGATOR. One who makes a will, and 
leaves legacies, 


LEGATORY. The third part of a freeman’s 
personal estate, which by the custom of Lon- 
don, in case he had a wife and children, the 
freeman might always have disposed of by 
will. Bac. Abr. “Customs of London,” D. 4. 


Legatos violare contra jus gentium est. 4 Coke, 
pref. It is contrary to the law of nations to 
injure ambassadors. 


LEGATUM. Lat. 


in The Civil Law 


A legacy; a gift left by a deceased person, 
to be executed by the heir. Inst. 2, 20, 1. 


In Old English Law 


A legacy given to the church, or an accus- 
tomed mortuary. Cowell. 


Legatum morte testatoris tantum confirmatur, 
sicut donatio inter vivos traditione sola. Dyer, 
143. A legacy is confirmed by the death of a 
testator, in the same manner as a gift from a 


living person is by delivery alone. 


LEGATUM OPTIONIS.. In Roman law. A 


Jlegacy'to A. B.: of any. article or: articles that 


A. B. liked to choose or select out of the tes- 
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tator’s-estate. If A. B. died after: the: testa- 
tor, but before making the choice or selection, 
his representative (hæres) could not, prior to 


Justinian, make the selection for him, but the’ 


legacy failed altogether. Justinian, however, 
made the legacy good, and enabled the repre- 
sentative to choose. Brown. 


Legatus regis vice fungitur a quo destinatur et 
honorandus est sicut ille cujus vicem gerit. 12 
Coke, 17. .An ambassador fills the place of the 

_king by whom he is sent, and is to be hon- 
ored as he is whose place he fills. 


LEGEM. Lat. Accusative of lex, law. Oc- 
curring in various legal phrases, as follows: 


LEGEM AMITTERE. To lose one’s law; that 
is, to lose one’s privilege of being admitted to 
take an oath, 


LEGEM FACERE. In old English law. To 
make law or oath. 


LEGEM FERRE. In Roman law. To propose 
a law to the people for their adoption. Hein- 
ecc. Ant. Rom. lib. 1, tit. 2. 


LEGEM HABERE. To be capable of giving 
evidence upon oath. Witnesses who had been 
convicted of crime were incapable of giving 
evidence, until 6 & 7 Vict. e. 85. 


LEGEM JUBERE. In Roman law. To give 
consent and authority to a proposed law; to 
make or pass it. Tayl. Civil Law, 9. 


LEGEM PONE. To propound or lay down the 
law. By an extremely obscure derivation or 
analogy, this term was formerly used as a 
slang equivalent for payment in cash or in 
ready money. f 


LEGEM SCISCERE. To give consent and au- 
thority to a proposed law ; applied to the con- 
sent of the people. 


Legem terræ amittentes, perpetuam infamiæ 
notam inde merito incurrunt. Those who lose 
the law of the land, then justly incur the in- 
effaceable brand of infamy. 3 Inst. 221. 


LEGEM VADIARE. In old English law. To 
wage law; to offer or to give pledge to make 
defense, by oath, with compurgators. 


LEGENITA. A fine for criminal conversa- 
tion with a woman. Whart. Lex. 


LEGES. Lat. Laws. At Rome, the leges 
(the decrees of the people in a strict sense) 
were laws which were proposed by a magis- 
trate presiding in the senate, and adopted by 
the Roman people in the comitia centuriata. 
Mackeld, Rom. Law, § 31. 


LEGES ANGLIAE. The laws of England, as 
distinguished from the civil law and other 
foreign systems. 


Leges. Angliæ sunt tripartite, —jus commune, 
consuetudines, ac decreta comitiorum. The 


LEGES BACRATE 


laws of England are threefold, —common law, 
customs, and: decrees of parliament. 


LEGES BARBARORUM. A class name for 
the codes of medi#val European law. For a 
list, see Jenks, 2 Sel. Essays in Anglo-Amer. 
Leg. Hist. 154. 7 


LEGES EDWARÐI CONFESSORIS. A name 
used for a legal treatise written from 1130 
to 1135, which presents the law. in force to- 
ward the end of Henry I. Its authority is 
said to be undeserved. 2 Sel. Essays in Anglo- 
Am. Leg. Hist. 17. 


LEGES ET CONSUETUDINI REGNI. The 
accepted name for the common law from an 
early time; Green, in 9 L., Q. R. 158; since 
the latter half of the 12th century at least; 
Pollock, First. Book of Jurispr. 249. ~ 


Leges figendi et refigendi consuetudo est peri- 
culosissima. The practice of fixing and refix- 
ing [making and remaking] the laws is @ 
most dangerous one. 4 Coke, pref. 


LEGES HENRICI. A book written between: 
1114 and 1118 containing Anglo-Saxon and 
Norman law. It is said to be an invaluable 
source of knowledge of the period preceding 
the full development of the Norman law. 2% 
Sel. Essays in Anglo-Am. Leg. Hist. 16, 


Leges humana nascuntur, vivunt, et moriuntur. 
Human laws are born, live, and die. 7 Coke, 
25; 2 Atk. 674; 11 C. B. 767; 1 Bl. Comm. 89. 


LEGES JULIÆ. Laws enacted during the 
reign of Augustus or of Julius Cæsar which, 
with the lex abutia, effectually abolished the 
legis actiones. ` 


Leges naturæ perfectissimæ sunt et immuta- 
biles; humani vero juris conditio semper in infin- 
itum decurrit, et nihil est in eo quod perpetuo 
stare possit. Leges humanæ nascuntur, vivunt,. 
moriuntur. The laws of nature are most per- 
fect and immutable; but the condition of hu- 
man law is an unending succession, and there 


` is nothing in it which can continue perpetual- 


ly. Human laws are born, live, and die. T 
‘Coke, 25. 


LEGES NON SCRIPTA. In English law. 
Unwritten or customary laws, including those 
ancient acts of parliament which were made 
before time of memory. Hale, Com. Law, 5.. 
See 1 Bl. Comm. 63, 64. 


Leges non verbis, sed rebus, sunt imposita. 
Laws are imposed, not on words, but things. 
10 Coke, 101; Branch, Prine. 


Leges posteriores priores contrarias abrogant. 
Later laws abrogate prior laws that are con- 
trary to them. Broom, Max, 27, 29. 


LEGES SACRATÆ. All solemn compacts be- 
tween the plebeians and patricians were so 
called. 


LEGES SCRIPT 


LEGES SCRIPTAZ. In English law. Writ- 
ten laws; statute laws, or acts of parliament 
which are originally reduced into writing be- 
fore they are enacted, or receive any binding 
power. Hale, Com. Law, 1, 2. 


LEGES SUB GRAVIOR! LEGE. Laws under 
a weightier law. Hale, Com. Law, 46, 44. 


Leges suum ligent latorem. Laws should bind 
their own maker. Fleta, lib. 1, c. 17, § 11. 


LEGES TABELLARIAZ. Roman laws regu- 
lating the mode of voting by ballot, (tabella.) 
1 Kent, Comm. 232, note. 


Leges vigilantibus, non dormientibus, subven- 
lunt. The laws aid the vigilant, not the neg- 
ligent. Smith v. Carll, 5 Johns. Ch. (N. Y.) 
122, 145; Toole v. Cook, 16 How. Prac. (N. Y.) 
142, 144. 


LEGIBUS SOLUTUS. Lat. Released from 
the laws; not bound by the laws. An ex- 
pression applied in the Roman civil law to the 
emperor. Calvin. 


Legibus sumptis desinentibus, lege naturæ uten- 
dum est. When laws imposed by. the state 
fail, we must act by the law of nature. 2 
Rolle, 298. 


LEGIOSUS. In old records. Litigious, and 


so subjected to a course of law. Cowell. 


Legis constructio non facit injuriam. Co. Litt. 
183. The construction of law does no injury. 


Legis interpretatio legis vim obtinet. Ellesm. 
Postn. 55. The interpretation of law obtains 
the force of law. 


Legis minister non tenetur in executione officii 
sui, fugere aut retrocedere. The minister of 
the law is bound, in the execution of his of- 
fice, not to fly nor to retreat. Branch, Prine. 


LEGISLATION. The act of giving or enact- 
ing laws. State v. Hyde, 121 Ind. 20, 22 N. E. 
644. 


LEGISLATIVE. Making or giving laws; per- 
taining to the function of law-making or to 
the process of enactment of laws. See Ev- 
ansville v. State, 118 Ind. 426, 21 N. E. 267, 
4 L. R. A. 93. 


LEGISLATIVE DEPARTMENT. That de- 
partment. of government whose appropriate 
function is the making or enactment of laws, 
as distinguished from the judicial depart- 
ment, which interprets and applies the laws, 
and the executive department, which carries 
them into execution and effect. See In re 
Davies, 168 N. Y. 89, 61 N. E. 118, 56 L, R. A. 
855. 


LEGISLATIVE EXPENSES. Distinction be- 
tween “legislative expenses” and “personal 


expenses,” incurred as member of Legislature, 
is that. legislative expenses are those that are: 


necessary to enable the Legislature to prop- 
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erly perform its functions, while those that 
are personal are those that must be incurred 
by a member of the Legislature in order to 
be present at the place of meeting, expenses 
for his personal comfort and convenience, 
which have nothing to do with the perform- 
ance of his duty as a member of the Legis- 
lature. Personal expenses are those incurred 
for rooms, meals, laundry, communications 
with their homes, and other things of like 
character. State v. Turner, 117 Kan. 755, 233 
P. 510, 511. . 


LEGISLATIVE OFFICER. A member of the 
legislative body or department of a state or 
municipal corporation. See Prosecuting At- 
torney v. Judge of Recorder’s Court, 59 Mich. 
529, 26 N. W. 694. One of those whose duties 
relate mainly to the enactment of laws, such 
as members of congress and of the several 
state legislatures. These officers are confined 
in their duties by the constitution generally to 
make laws, though sometimes, in cases of im- 
peachment, one of the houses of the legisla- 
ture exercises judicial functions somewhat 
similar to those of a grand jury, by present- 
ing to the other articles of impeachment, and 
the other house acts as a court in trying such 
impeachment. 


LEGISLATIVE POWER. The lawmaking 
power; the department of government whose 
function is the framing and enactment of 
laws. Evansville v. State, 118 Ind. 426, 21 
N. E. 267, 4 L. R. A. 93; Sanders v. Cabaniss, 
43 Ala. 180; Brown v. Galveston, 97 Tex. 1, 
T5 S. W. 495; O'Neil v. American F, Ins. Co., 
166 Pa. 72, 30 A. 943, 26 L. R. A. 715, 45 Am. 
St. Rep. 650; State v. Lange Canning Co., 
164 Wis, 228, 157 N. W. 777, 779. 


LEGISLATOR. One who makes laws; a 
member of a legislative ‘body. 


Legislatorum est viva vox, rebus et non verbis 
legem imponere. The voice of legislators is a 
living voice, to impose laws on things, and 
not on words. 10 Coke, 101. f 


LEGISLATURE. The department, assem- 
bly, or body of men that makes laws for a 
state or nation ; a legislative body. 


LEGISPERITUS. Lat. A person skilled or 
learned in the law; a lawyer or advocate. 
Feud. lib. 2, tit. 1. 


LEGIT YEL NON? In old English practice, 
this was the formal question propounded to 
the ordinary when a prisoner claimed the 
benefit of clergy, —does he read or not? If the 
ordinary found that the prisoner was entitled 
to clergy, his formal answer was, “Legit ut 
clericus,” he reads like a clerk. 


LEGITIM.. In Scotch law. The children’s 
share in the father’s movables. r 


LEGITIMACY. Lawful birth; the. condition 
of being: born. in wedlock.;. the. opposite of -i2-, 
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legitimacy or bastardy. Davenport v. Cald- 
well, 10 S. C. 3387; Pratt v. Pratt, 5 Mo. App. 
541: . 


LEGITIMATE, v. To make lawful; to confer 
legitimacy; to place a child born before mar- 
riage on the footing of those born in lawful 
wedlock. McKamie v. Baskerville, 86 Tenn. 
459, 7 S. W. 194; Blythe v. Ayres, 96 Cal. 
532, 31 P. 915, 19 L. R. A. 40. 


LEGITIMATE, adj. That which is lawful, 
legal, recognized by law, or according to law; 
as legitimate children, legitimate authority, 
or lawful power. Wilson v. Babb, 18 8. ©. 
69; Gates v. Seibert, 157 Mo. 254, 57 S. W. 
1065, 80 Am. St. Rep. 625. 


LEGITIMATION. The making legitimate or 
lawful that which was not originally so; es- 
pecially the act of legalizing the status of a 
bastard. 


Legitimation per subsequens matrimonium. 
The legitimation of a bastard by the subse- 
quent marriage of his parents. Bell. 


LEGITIME. Lat. In the civil law. That 
portion of a parent’s estate of which he can- 
not disinherit his children without a legal 
cause. Miller v. Miller, 105 La. 257, 29 So. 
802; Cox v. Von Ahlefeldt, 50 La. Ann. 1266, 
23 So. 959; Bauman y. Pennywell, 160 La. 
555, 107 So. 425, 427. It may also apply to 
father or mother. Succession of Greenlaw, 
148 La. 255, 86 So. 786, 791. 


Legitime imperanti parere necesse est. Jenk. 
Cent. 120. One lawfully commanding must 
be obeyed. ' 


LEGITIMI HÆREDES. Lat. In Roman 
law. Legitimate heirs; the agnate relations 
of the estate-leaver; so called because the 
inheritance was given to them by a law of 
the Twelve Tables. 


LEGITIMUS. Lawful; legitimate. Legiti- 
mus heres et filius est quem nuptie demon- 
strant, a lawful son and heir is he whom the 
marriage points out to be lawful. Bract. fol. 
63. 


LEGO. Lat. In Roman law. I bequeath. A 
common term in wills. Dig. 30, 36, 81, et 
seq. 


LEGRUITA. In old records. A fine for crim- 
inal conversation with a woman. 


LEGULEIUS. A person skilled in law, (in 
legibus versatus ;) one versed in the forms of 
law. Calvin. . 


LEHURECHT. The German feudal law. 1 
Poll. & Maitl. 214, 


LEIDGRAVE. An officer under the Saxon 
government, who had jurisdiction over a lath. 
Enc. Lond. See Lath. 
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LESE MAJESTY 


LEIPA. In old English law. A fugitive or 
runaway. 


LEND. To part with a thing of value to an- 
other for a time fixed or indefinite, yet to 
have some time in ending, to be used or en- 
joyed by that other, the thing itself or the 
equivalent of it to be given back at the time 
fixed, or when lawfully asked for, with or 
without compensation for the use as may be ` 
agreed upon. Kent v. Quicksilver Min. Co. 
78 N. YX. 177. 


LENDER. He from whom a thing is bor- 
rowed. The bailor of an article loaned. 


LENT. In ecclesiastical law. The quad- 
ragesimal fast; a time of abstinence; the 
time from Ash-Wednesday to Easter. 


LEOD. People; a people; a nation. Spel- 
man. 
LEODES. In old European law. A vassal, 


or leige man; service; a were or weregild. 
Spelman. 


LEOHT-GESCEOT. A tax for supplying the 
church with lights. Anc. Inst. Eng. 


LEONINA SOCIETAS. Lat. An attempted 
partnership, in which one party was to bear 
all the losses, and have no share in the profits. 
This was a void partnership in Roman law; 
and, apparently, it would also be void as a 
partnership in English law, as being inherent- 
ly inconsistent with the notion of partnership. 
(Dig. 17, 2, 29, 2.) Brown. 


LEP AND LACE. A custom in the manor of 
Writtle, in Essex, that every cart which goes 
over Greenbury within that manor (except 
it be the cart of a nobleman) shall pay 4d. to 
the lord. Blount. 


LEPORARIUS. A greyhound. Cowell. 


LEPORIUM. A place where hares are kept. 
Mon. Angl. t. 2, p. 1085. 


LEPROSUS. L. Lat. A leper. 


—Leproso amovendo. An ancient writ that lay 
to remoye a leper or lazar, who thrust him- 
self into the company of his neighbors in any 
parish, either in the church or at other public 
meetings, to their annoyance. Reg. Orig. 237. 


LESCHEWES. Trees fallen by chance or 
wind-falls. Brooke, Abr. 341. 


LESE MAJESTY. The old English and 
Scotch translation of “lesa majestas,” or high 
treason. 2 Reeve, Eng. Law, 6. See Leze 
Majesty. 


Les fictions naissent de la loi, et non la loi des 
fictions. Fictions arise from the law, and not 
law from fictions. 


Les lois ne se chargent de punir que les actions 
exterieures. Laws do not undertake to 


LESION: 


punish other than outward actions. Montes. 
Esp. Lois, b. 12, c. 11; Broom. Max. 311. 


LESION. Fr. Damage; injury; detriment. 
Kelham. A term of the Scotch law. 


In the Civil Law 


The injury suffered by one who does not 
receive a full equivalent for what he gives 
in a commutative contract. Civil Code La. 
art. 1860. Inequality in contracts. Poth. 
Obl., no, 33; Fleming’ v. Irion, 182 La. 163, 
61 So. 151, 152. 


In Medical Jurisprudence 


Any change in the structure of an organ 
due to injury or disease, whether apparent 
or diagnosed as the cause of a functional ir- 
regularity or disturbance. People v. Durand, 
307 Ill. 611, 139 N. E. 78, 83. 


LESPEGEND. An inferior officer in forests 
to take care of the vert and venison therein, 
ete. Wharton. 


LESSA. A legacy. Mon, Ang., t. 1, p. 562, 


LESSEE. He to whom a lease is made. He 
who holds an estate by virtue of a lease. 
Viterbo v. Friedlander, 7 S. Ct. 962, 120 U. S. 
707, 30 L. Ed. 776; Lang v. Hitt, 24 Ga. App. 
714, 102 8. E. 186; Lang v. Hitt, 149 Ga. 667, 
101 S. E. 795, 796; Dutton v. Dutton, 122 
Kan, 640, 253 P. 553, 554; Jackson v. State, 
nT Tex. Cr. R. 483, 179 S. W. 711, 712; Boston 
Fish Market Corp. v. City of Boston, 224 
Mass. 31, 112 N. E. 616, 617; 1408 Park Ave. 
Co, v. Exchange Buffet Corporation, 242 N. Y. 
366, 152 N. E. 117, 119. 


LESSOR. He who grants a lease. Viterbo 
v. Friedlander, 7 8. Ct. 962, 120 U. S. TOT, 
30 L. Ed. 776; Dutton v. Dutton, 122 Kan. 
640, 253 P. 553, 554. 


LESSOR OF THE PLAINTIFF. In the ac 
tion of ejectment, this was the party who 
really and in effect prosecuted the action and 
was interested in its result. The reason of 
his having been so called arose from the cir- 
cumstance: of the action having been carried 
on in the name of a nominal plaintiff, (John 
Doe,) to whom the real plaintiff had granted 
a fictitious lease, and thus had become his 
lessor. 


LEST. Fr. In French maritime law. Bal- 
last, Ord. Mar. liv. 4, tit. 4, art. 1. 


LESTAGE, LASTAGE. A custom for carry- 
ing things in fairs and markets. Fleta, 1. 1, © 
47; Termes de la Ley. 


LESTAGEFRY. Lestage free, or 
from. the duty of paying ballast 
Cowell. 


LESTAGIUM. Lastage or lestage;. a duty 
laid on the cargo of a ship. Cowell. ...: > 


exempt 
‘money. 
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LESWES. Pastures. Domesday; Co. Litt. 
4b. A term often inserted in old deeds and 
conveyances, Cowell. 


LET, v. 
In Conveyancing 


To demise or lease. “To let and set” is an 
old expression. . 
In Practice 


To deliver. “To let to bail” is to deliver 
to bail on arrest. 


In Contracts 


To award to one of several persons, who 
have submitted proposals therefor, the con- 
tract for erecting public works or doing some 
part of the work connected therewith, or 
rendering some other service to government 
for a stipulated compensation, 


Letting the contract is the choosing one from 
among the number of bidders, and the formal mak- 
ing of the contract with him. The letting, or put- 
ting out, is a different thing from the invitation to 
make proposals; the letting is subsequent to the 
invitation. It is the act of awarding the contract to 
the proposer, after the proposals have been received 
and considered. See Eppes v. Railroad Co., 35 Ala. 
33, 55. 


In the language of judicial orders and de- 
crees, the word “let” (in the imperative) im- 
ports a positive direction or command. Thus 
the phrase “let the writ issue as prayed” is 
equivalent to “it is hereby ordered that the 
writ issue,” etc. See Ingram v. Laroussini, 
50 La. Ann. 69, 23 So. 498, 


LET, » In old conveyancing. Hindrance; 
obstruction; interruption. Still occasionally 
used in the phrase “without any lef, suit, 
trouble,” ete. Gustafson v. Ursales, 3 Ohio 
App. 136, 189. 


LET IN. In practice. To admit a party as 
a matter of favor; as to open a judgment and 
“let the defendant in” to a defense. 


LETHAL WEAPON. In Scotch law. A dead- 
ly weapon. See State v. Godfrey, 17 Or. 300, 
20 P. 625, 11 Am. St, Rep. 830. 


LETRADO. In Spanish law. An advocate. 
White, New Recop. b. 1, tit. 1, e. 1, § 3, note. 


LETTER. One of the arbitrary marks or 
characters constituting the alphabet, and 
used in written language as the representa- 
tives of sounds or articulations of the human 
organs of speech. Several of the letters of 
the English alphabet have a special signifi- 
cance in jurisprudence, as abbreviations and 
otherwise, or are employed as numerals. 

A dispatch or epistle; a written or printed 
message; a communication in writing from 
one person to another at a distance.. U. 8. v. 
Huggett (C. C.) 40 F. 640; U. S. v. Denicke 
(C. €.) 35 F. 409. = 

In the imperial law of Rome, “letter” or 
“epistle’ was the name of the answer re- 
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turned by the emperor to a question of law 
submitted to him by the magistrates. 

A commission, patent, or written instru- 
ment containing or attesting the grant of 
some power, authority, or right. The word 
appears in this generic sense in many com- 
pound phrases known to commercial law and 
jurisprudence; €. g., letter of attorney, let- 
ter missive, letter of credit, letters patent. 
The plural is frequently used. 

Metaphorically, the verbal expression; the 
strict literal meaning. The letter of a stat- 
ute, as distinguished from its spirit, means 
the strict and exact force of the language 
employed, as distinguished from the general 
purpose and policy of the law. 

He who, being the owner of a thing, lets 
it out to another for hire or compensation. 
Story, Bailm, § 869. 


As to letters of “Administration,” “Advice,” - 


“Attorney,” “Credit,” “Horning,” ‘“Recommen- 
dation,” see those titles. As to “Letters Pat- 
ent,” see Patent. 


LETTER-BOOK. A book in which 2 mer- 
chant or trader keeps copies of letters sent by 
him to his correspondents. 


LETTER-CARRIER. An employé of the 
post-office, whose duty it is to carry letters 
from the post-office to the persons to whom 
they are addressed. 


LETTER MISSIVE. In English law. A let- 
ter from the king or queen to a dean and chap- 
ter, containing the name of the person whom 
he would have them elect as bishop. 1 Steph. 
Comm. 666. A request addressed to a peer, 
peeress, or lord of parliament against whom 
Q bill has been filed desiring the defendant 
to appear and answer to the bill. In civil-law 
practice. The phrase “letters missive,” or 
“letters dimissory,” is sometimes used to de- 
note the papers sent up on an appeal by the 
judge or court below to the superior tribunal, 
otherwise called the “apostles,” (q. v.) 


LETTER OF ADVOCATION. In Scotch law. 
The process or warrant by which, on appeal to 
the supreme court or court of session, that 
tribunal assumes to itself jurisdiction of the 
cause, and discharges the lower court from all 
further proceedings in the action. Ersk. Inst. 
732. 


LETTER OF CREDENCE. In international 
law. The document which accredits an am- 
bassador, minister, or envoy to the court or 
government to which he is sent; i. e., certifies 
to his appointment and qualification, and be- 
speaks credit for his official actions and rep- 
resentations. 


LETTER OF EXCHANGE. A bill of ex- 
change, (q. v). 


LETTER OF LICENSE. A letter or. writ- 
ten instrument given by creditors to their 
debtor, who has failed in trade, etc., allowing 
him longer time for the payment of his debts, 


LETTERS OF SAFE CONDUCT 


and protecting him from arrest in the mean- 
time. Tomlins; Holthouse. 


LETTER OF MARQUE. A commission given 
to a private ship by a government to make 
reprisals on the ships of another state; hence, 
also, the ship thus commissioned. U. S. v. The 
Ambrose Light (D. C.) 25 F. 408; Gibbons v. 
Livingston, 6 N. J. Law, 255. 


LETTER OF RECALL. A document address- 
ed by the executive of one nation to that of 
another, informing the latter that a minister 
sent by the former has been recalled. 


LETTER OF RECREDENTIALS. A docu- 
ment embodying the formal action of a gov- 
ernment upon a letter of recall of a foreign 
minister. It, in effect, accredits him back 
to his own government. It is addressed.to the 
latter government, and is delivered to the min- 
ister by the diplomatic secretary of the state 
from which he is recalled. 


LETTERS AD COLLIGENDUM BONA DE- 

FUNCTI. In Practice. In default of the rep- 

resentatives and creditors to administer to the 

estate of an intestate, the officer entitled to 

grant letters of administration may grant to 

such person as he approves, letters to collect - 
the goods of the deceased, which neither make 

him executor nor administrator; his only 

business being to collect the goods and keep 

them in his safe custody. 2 Bla. Com. 505. 


LETTERS CLOSE. In English law. Close 
letters are grants of the king, and, being of 
private concern, they ate thus distinguished 
from letters patent. 


LETTERS OF ABSOLUTION. Absolvatory 
letters, used in former times, when an abbot 
released any of his brethren ab omnia sub- 
jectione et obedientia, etc., and made them 
capable of entering into some other order of 
religion. Jacob, ` 


LETTERS OF CORRESPONDENCE. In 
Scotch law. Letters are admissible in evi- 
dence against the panel, i. e., the prisoner at 
the bar, in criminal trials. A letter written 
by the panel is evidence against him; not so 
one from a third party found in his posses- 
sion. Bell. 


LETTERS OF FIRE AND SWORD. See Fire 
and Sword. 


LETTERS OF REQUEST. A formal instru- 
ment by which an inferior judge of ecclesias- 
tical jurisdiction requests the judge of a sn- 
perior court to take and determine any matter 
which has come before him, thereby waiving 
or remitting his own jurisdiction. This is a 
mode of beginning a suit originally in the 
court of arches, instead of the consistory 
court. : 


LETTERS OF SAFE CONDUCT. No sub- 
ject of a nation at war with England can, by 
the law of nations, come into the realm, nor 


LETTERS OF SLAINS 


can travel himself upon the high seas, or 
send his goods and merchandise from one 
place to another, without danger of being seiz- 
ed, unless he has letters of safe conduct, 
which by divers old statutes, must be granted 
under the great seal, and enrolled in chancery, 
or else are of no effect; the sovereign being 
the best judge of such emergencies as may 
deserve exemption from the general law of 
arms. But passports or licenses from the am- 
bassadors abroad are now more usually ob- 
tained, and are allowed to be of equal validity. 
Wharton. 


LETTERS OF SLAINS, OR SLANES. Let- 
ters subscribed by the relatives of a person 
who had been slain, declaring that they had 
received an assythment, and concurring in an 
application to the crown for a pardon to the 
offender. These or other evidences of their 
concurrence were necessary to found the ap- 
plication. Bell. 


LETTERS ROGATORY. A formal communi- 
eation in writing, sent by a court in which 
an action is pending to a court or judge of a 
foreign country, requesting that the testimony 
of a witness resident within the jurisdiction 
of the latter court may be there formally tak- 
en under its direction and transmitted to the 
first court for use in the pending action. This 
process was also in use, at an early period, 
between the several states of the Union. The 
request rests entirely upon the comity of 
courts towards each other. See Union Square 
Bank v. Reichmann, 9 App. Div, 596, 41 N. Y. 
S. 602. 


LETTERS TESTAMENTARY. The formal 
instrument of authority and appointment giv- 
en to an executor by the proper court, empow- 
ering him to enter upon the discharge of his 
office as executor. It corresponds to letters 
of administration granted to an administra- 
tor. 


LETTING OUT. The act of awarding a con- 
tract; e. g., a construction coutract, or con- 
tract for carrying the mails, 


LETTRE. Fr. In French law. A letter. It 
is used, like our English “letter,” for a formal 
instrument giving authority. 


LETTRES DE CACHET. Letters issued and 
signed by the kings of France, and counter- 
signed by a secretary of state, authorizing the 
imprisonment of a person. Itis said that they 
were devised by Père Joseph, under the ad- 
ministration of Richelieu. They were at first 
made use of occasionally as a means of delay- 
ing the course of justice; but during the reign 
of Louis XIV. they were obtained by any per- 
son of sufficient influence with the-king or his 
ministers. Under them, persons were impris- 
oned for life or for a long period on the most 
frivolous pretexts, for the gratification of pri- 
vate pique or revenge, and without any reason 
being assigned for such punishment, They 
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were also granted by the king for the purpose 
of shielding his favorites or their friends from 
the consequences of their crimes; and thus 
were as pernicious in their operation as the 
protection afforded by the church to criminals 
in a former age. Abolished during the Rev- 
olution of 1789. Wharton. 


LEUCA. 
In Old French Law 
A league, consisting of fifteen hundred 
paces. Spelman. ` 


in Old English Law 


A league or mile of a thousand paces. 
Domesday; Spelman. 

A privileged space around a monastery of 
a league or mile in circuit. Spelman. 


LEVANDÆ NAVIS CAUSA. Lat. For the 
sake of lightening the ship; denotes a pur- 
pose of throwing overboard goods, which ren- 
ders them subjects of general average. 


LEVANT ET COUCHANT. L. Fr. Rising up 
and lying down. A term applied to trespass- 
ing cattle which have remained long enough 
upon land to have lain down to rest and risen 
up to feed; generally the space of a night 
and a day, or, at least, one night. 


LEVANTES ET CUBANTES. Rising up and 
lying down. A term applied to cattle. 3 Bl. 
Comm. 9. The Latin equivalent of “levant et 
couchant.” 


LEVARI FACIAS. Lat. A writ of execution 
directing the sheriff to cause to be made of 
the lands and chattels of the judgment debtor 
the sum recovered by the judgment. Pent- 
land v. Kelly, 6 Watts & S. (Pa.) 484. 

Also a writ to the bishop of the diocese. 
commanding him to enter into the benefice of 
a judgment debtor, and take and sequester 
the same into his possession, and hold the 
same until he shall have levied the amount of 
the judgment out of the rents, tithes, and 
profits thereof. 


LEVARI FACIAS DAMNA DE DISSEISI- 
TORIBUS. A writ formerly directed to the 
sheriff for the levying of damages, which a 
disseisor had been condemned to pay to the 
disseisee. Cowell. 


LEVAR!I FACIAS QUANDO VICECOMES 
RETURNAVIT QUOD NON HABUIT EMP- 
TORES. An old writ commanding the sheriff 
to sell the goods of a debtor which he had al- 
ready taken, and had returned that he could 
not séll them; and as much more of the debt- 
or’s goods as would satisty the whole debt. 
Cowell. 


LEVARI FACIAS RESIDUUM DEBITI. An 
old writ directed to the sheriff for levying the 
remnant of a partly-satisfied debt upon the 
lands and tenements or chattels of the debtor. 
Cowell. 
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LEVATO VELO. Lat. An expression used In 
the Roman law, and applied to the trial of 
wreck and salvage. Commentators disagree 
about the origin of the expression; but all 
agree that its general meaning is that these 
causes shall be heard summarily. The most 
probable solution is that it refers to the place 
where causes were heard, A sail was spread 
before the door and officers employed to keep 
strangers from the tribunal. When these 
causes were heard, this sail was raised, and 
suitors came directly to the court, and their 
causes were heard immediately. As applied 
to maritime courts, its meaning is that caus- 
es should be heard without delay. These 
causes require dispatch, and a delay amounts 
practically to a denial of justice. (See Cod. 
11, 4, 5.) Bouvier. 


LEVEE. An embankment or artificial mound 
of earth constructed along the margin of a 
river, to confine the stream to its natural 
channel or prevent inundation or overflow, 
State v. New Orleans & N. D. R. Co. 42 La. 
Ann. 138, 7 So. 226; Royse v. Evansville & T. 
H. R. Co., 160 Ind. 592, 67 N. E. 446. Also 
(probably by an extension of the foregoing 
meaning) a landing place on a river or lake; 
a place on a river or other navigable water 
for lading and unlading goods and for the re- 
ception and discharge of passengers to and 
from vessels lying in the contiguous waters, 
which may be either a wharf or pier or the 
natural bank. See Coffin v. Portland (C. C.) 
27 F. 415; St. Paul v. Railroad Co., 63 Minn. 
8330, 68 N. W. 458, 34 L. R. A. 184; Napa v. 
Howland, 87 Cal. 84, 25 P. 247; People v. 
Allen, 317 Ill. 92, 147 N. E. 479, 481. 


LEVEE DISTRICT. A municipal subdivision 
of a state (which may or may not be a pub- 
lic corporation) organized for the purpose, and 
charged with the duty, of constructing and 
maintaining such levees within its territorial 
limits as are to be built and kept up at publie 
expense and for the general public benefit. 
See People v. Levee Dist. No. 6, 131 Cal. 30, 
63 P. 676. 


LEVIABLE. That which may be levied. 
That which is a proper or permissible sub- 
ject for a levy; as, a “leviable interest”? in 
land. See Bray v. Ragsdale, 53 Mo. 172. 


LEVIR. In Roman law. A husband’s broth- 


er; a wife’s brother-in-law. Calvin. 

LEVIS. Lat. Light; slight; trifling. Levis 
culpa, slight fault or neglect. Levissima cul- 
pa, the slightest neglect. Levis nota, a slight 
mark or brand. See Brand v. Schnectady & T. 
R. Co., 8 Barb. (N. Y.) 378. 


LEVITICAL DEGREES. Degrees of kindred 
within which persons are prohibited to mar- 
ry. They are set forth in the eighteenth 
chapter of Leviticus. 


LEVY COURT 


LEVITY. A term used in connection with col- 
lusion in a Pennsylvania divorce act. Lyon 
v. Lyon, 30 Pa. C. C. 359. See Collusion. 


LEVY, v. To raise; execute; exact; collect; 
gather; take up; seize. Thus, to levy (raise 
or collect) a tax; to levy (raise or set up) a 
nuisance; to levy (acknowledge) a fine; te 
levy (inaugurate) war; to levy an execution, 
i. e, to levy or collect a sum of money on an 
execution, f 


In reference to taxation, the word “levy” is used 
in two different senses, In the first place, and more 
properly, it means to lay or impose a tax. This is 
a legislative function, and includes a determination 
that a tax shall be imposed, and also the ascertain- 
ment of the amount necessary or desirable to be 
raised, the amount or rate to be imposed, and the 
subjects or persons to contribute to the tax. The 
obligation resulting from a “levy” in this sense 
falls upon the collective bady of taxpayers or the 
community, not (as yet) upon individuals. But in 
another sense, it means the imposition of the tax 
directly upon the person or property involved (proba- 
bly by analogy to the “levy” of an execution or other 
writ), and includes the assessment of persons or 
property, the entering of their several dues on the 
tax books, and the entire process of collecting the 
taxes. See State v. Lakeside Land Co., 71 Minn. 
283, 73 N. W. 970; Morton v. Comptroller General, 4 
Rich. (S. C.) 480; Emeric v. Alvarado, 64 Cal. 529, 
2 P. 418; Moore v. Foote, 32 Miss. 479; Valle v. 
Fargo, 1 Mo. App. 847; Perry County v. Railroad Co., 
58 Ala. 559; Rhoads v. Given, 5 Houst. (Del,) 186; 
U. S. v. Port of Mobile (C. C.) 12 F. 770; Missouri- 
Kansas-Texas R. Co. v. Hays, 119 Kan, 249, 237 P. 
1029, 1080; Lehigh Valley R. Co. v. State Board of 
Taxes and Assessment, 101 N, J. Law, 298, 128 A. 
432, 433; Thompson v, Kreutzer, 103 Miss. 388, 60 So. 
334, 835; Sussex County v. Jarratt, 129 Va. 672, 106 
S. E. 384, 387; Dunn v. Harris, 144 Ga.-157, 86 S. F. 
556, 558; In re Wausau Inv. Co., 168 Wis. 283, 168 N. 
W. 81, 83. 


LEVY, n. In practice. A seizure; the raising 
of the money for which an execution has been 
issued. 

Equitable Levy 


The lien in equity created by the filing of a 
creditors’ bill to subject real property of the 
debtor, and of a lis pendens, is sometimes so 
called. Miller v. Sherry, 2 Wall. 249, 17 L. 
Ed. 827; Mandeville v. Campbell, 45 App. 
Div. 512, 61 N. Y. S. 443; George v. Railroad 
Co. (C. C.) 44 F. 120. The right to an equita- 
bie lien is sometimes called an “equitable 
levy.” Hudson v. Wood (C. C.) 119 F, 764, 
776, TTT. 


LEVY COURT. A court formerly existing in 
the District of Columbia. It was a body 
charged with the administration of the minis- 
terial and financial duties of Washington 
county. It was charged with the duty of lay- 
ing out and repairing roads, building bridges, 
providing poor-houses, laying and collecting 
the taxes necessary to enable it to discharge 
these and other duties, and to pay the other 
expenses of the county. It had capacity. to 
make contracts in reference to any of. these 
matters, and to raise money to meet such con- 


LEVY COURT 


tracts. It had perpetual succession, and its 
functions were those which, in the several 
states, are performed by “county commission- 
ers,” “overseers of the poor,” “county super- 
visors,” and similar bodies with other desig- 
nations. Levy Court v. Coroner, 2 Wall. 507, 
17 L. Ed. 851. 

In Delaware, the “levy court” is an adminis- 
trative board elected and organized in each 
county, composed of from five to thirteen 
“commissioners,” who, in respect to taxation, 
perform the functions of a board of equaliza- 
tion and review and also of a board to super- 
vise the assessors and collectors and audit and 
adjust their accounts, and who also have cer- 
tain powers and special duties in respect to 
the administration of the poor laws, the sys- 
tem of public roads and the officers in charge 
of them, the care of insane paupers and con- 
yicts, the government and administration of 
jails, school districts, and various other mat- 
ters of local concern. See Rev. St. Del. 1893, 
c. 8; Mealey v. Buckingham, 6 Del. Ch. 356, 
22 A. 857. . 


LEVYING WAR. In criminal law. The as- 
sembling of a body of men for the purpose of 
effecting by force a treasonable object; and 
all who perform any part, however minute, or 
however remote from the scene of action, and 
who are leagued in the general conspiracy, are 
considered as engaged in levying war, within 
the meaning of the constitution. Const. art. 
3, § 3; Ex parte Bollman, 4 Cranch, 75, 2 L. 
Ed. 554. The words include forcible opposi- 
tion, as the result of a combination of indi- 
viduals, te the execution of any public law of 
the United States; and to constitute treason 
within the Federal Constitution, there must 
be a combination of individuals united for the 
common purpose. of forcibly preventing the 
execution of some public law and the actual 
or threatened use of force by the combination 
to prevent its execution. Kegerreis v. Van 
Zile, 167 N. Y. 5. 874, 876, 180 App. Div. 414. 


LEWD. Lustful, indecent, lascivious, lecher- 
ous. State v. Rose, 147 La. 243, 84 So. 643, 
646; City of Shreveport v. Wilson, 145 La. 
906, 83 So. 186, 188; State v. Gardner, 174 
Iowa, 748, 156 N. W. 747, 749, L. R. A. 1916D, 
T767, Ann. Cas. 1917D, 239. The term imports 
a lascivious intent, McKinley v. State, 33 Okl. 
Cr. 434, 244 P. 208; and signifies that form 
of immorality which has relation to sexual 
impurity or incontinence carried on in a wan. 
ton manner. State v. Barnes (Mo. App.) 256 
S. W. 496, 488. 


LEWD AND LASCIVIOUS COHABITATION, 
Within statutes, the living together of a man 
and woman not married to each other, in the 
same house or apartment, as husband and 
wife. State v. Bridgeman, 88 W. Va. 231, 106 
S. B. 708, 711; State v. Ramage, 75 W. Va. 
524, S4 S. E. 246, 247; State v. Naylor, 68 Or. 
139, 186 P. 889, 891. ‘ See, also, Lewdness. 
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LEWDNESS. Licentiousness; that form of 
immorality which has relation to sexual im- 


purity. U. S. v. Males (D. ©.) 51 Fed. 41. 
Sensuality; debauchery. State v. Sullivan, 


187 Iowa, 885, 174 N. W. 225. An offense 
against the public economy, when of an open . 
and notorious character; as by frequent- 
ing houses of ill fame, which is an indictable 
offense, or by some grossly scandalous and 
public indecency, for which the punishment 
at common law is fine and imprisonment. 
Wharton. See Brooks v. State, 2 Yerg. 
(Tenn.) 488; State v. Bauguess, 106 Iowa, 107, 
76 N. W. 508. 


The term includes prostitution and assignation and 
other immoral or degenerate conduct or conversation 
between persons of opposite sexes, People v. Bay 
Side Land Co., 48 Cal. App. 257, 191 P. 994, 995; Peo- 
ple v. Arcega, 49 Cal. App. 289, 193 P. 264, 266; as 
well ag between persons of the same sex, and signi- 
fies both illicit sexual intercourse and the irregular 
indulgence of lust, whether public or private, Com- 
monwealth v. Porter, 237 Mass. 1, 129 N. E. 298, 299; 
State v. Rayburn, 170 Iowa, 514, 153 N. W. 59, 60, 
L. R. A. 1915F, 640. See, also, Adams v. Common- 
wealth, 162 Ky. 76, 171 S. W. 1006, L. R. A. 19160, 
651, holding that: the living together of a man and 
woman unmarried, when generally known through- 
out the-netghborhood, constitutes open and gross 
lewdness. Contra: City of Shreveport v, Wilson, 145 
La. 906, 83 So. 186, 188. 


Open Lewdness 


Lewd or lascivious behavior practised with- 
out disguise, setrecy, or concealment. Fhe.. 
adjective relates to the quality of the act, 
not to the place nor to the number of specta- 
tors. State v. Juneau, 88 Wis. 180, 59 N. W. 
580, 24 L. R. A. 857, 48 Am. St. Rep. 877; 
State v. Millard, 18 Vt. 574, 46 Am. Dec. 170; 
Comm. v. Wardell, 128 Mass, 52, 35 Am. Rep. 
357. There must be present elements mak- 
ing the act shameless, aggressive, and defiant, 
rather than furtive and hiding away in 
shame; lewdness being deemed open when 
committed in the presence of another person, 
or in a place open to public view. State v. 
Pedigo, 190 Mo. App. 293, 176 S. W. 556, 557. 


LEX. Lat. 


In the Roman Law 


Law; alaw; thelaw. This term was often 
used as the synonym of jus, in the sense of a 
rule of civil conduct authoritatively pre- 
seribed for the government of the actions of 
the members of an organized jural society. 


Lex is used in a purely juridical sense, law, and 
not also right; while jus has an ethical as well as 
& juridical meaning, not only law, but right. 15 
L. Q. R. 367 (by Salmond). Les is usually concrete, 
while jus is abstract. In English we have no term 
which combines the legal and ethical meanings, as 
do jus and its French equivalent, droit. Pollock, 
First Book of Jurispr. 14-18. 


In a more limited and particular sense, It 
was a resolution adopted by the whole Roman 
“populus” (patricians and plebians) in the 
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comitia, on the motion of a magistrate of 
senatorial rank, as a consul, a prætor, or a 
dictator. Such a statute frequently took the 
name of the proposer; as the lex Falcidia, 
tex Cornelia, ete. 


A rule of law which magistrates and people had 
agreed upon by means of a solemn declaration of 
consensus. Sohm, Inst. R, L, 28. 


~—Lex Æbutia. A statute which introduced 
and authorized new and more simple methods 
of instituting actions at law. The law which, 
with the leges Juliw, in part abolished the 
legis actiones. It provided that a judicium 
could be instituted in a city court without 
legis actio, merely by means of the formula 
or pretorian decree of appointment, and 
placed the legis actio and the formula, so far 
as the civil law was concerned, on a footing 
of equality. Sohm, Rom. L. 173. 


—Lex ‘Elia Sentia, The lian Sentian law, 
respecting wills, proposed by the consuls 
Ælius and Sentius, and passed A. U. ©. 756, 
restraining a master from manumitting his 
slaves in certain cases. Calvin. 


—Lex Æmilia. A law which reduced the of- 
ficial term of the censors at Rome from five 
years to a year and a half, and provided for 
the discharge of their peculiar functions by 
the consuls in the interim until the time for 
a new census. Mackeld. Rom. Law, § 29. 


—Lex Agraria. The agrarian law. A law pro- 
posed by Tiberius Gracchus, A. U. C. 620, that 
no one should possess more than five hundred 
acres of land; and that three commissioners 
should be appointed to divide among the 
poorer people what any one had above that 
extent. 


—Lex Anastasiana. The law admitting as 
agnati the children of emancipated brothers 
and sisters, Inst. 3. 5. A law which pro- 
vided that a third person who purchased a 
claim or debt for less than its true or nominal 
value should not be permitted to recover from 
the debtor more than the price paid with law- 
ful interest. Mackeld. Rom. Law, § 369. 


—Lex Apuleja, or Apuleia. A law giving to 
one of several joint sureties or guarantors, 
who had paid more than his proportion of the 
debt secured, a right of action for reimburse- 
ment against his co-sureties as if a partner- 
ship existed between them. See Mackeld. 
Rom. Law, § 454, note 2; Inst. 3, 20. 


—Lex Aquilia. . The Aquilian law; a cele- 
brated law passed on the proposition of the 
tribune ©. Aquilius Gallus, A. U. C. 672, super- 
seding the earlier portions of the Twelve 
Tables, and regulating the compensation to 
be made for that kind of damage called “in- 
jurious,” in the eases of killing or wounding 
the slave or beast of another. Inst. 4,3; Cal- 
vin. 


LEX 


—Lex Atilla. The Atilian law; alaw of Rome 
proposed by the tribune L. Atilius Regulus, 
A. U. ©. 448, which conferred upon the magis- 
trate the right of appointing guardians. It 
applied only to the city of Rome; Sohm, Inst. 
Rom. L. 400. . ` 


, 


—Lex Atinia. The Atinian law; a law declar- 
ing that the property in things stolen should 
not be acquired by prescription, (usucapione.) 
Inst. 2, 6, 2; Adams, Rom. Ant. 207. 


—Lex Calpurnia. A law relating to the form 
and prosecution of actions for the recovery of 
Specific chattels other than money. See 
Mackeld. Rom, Law, § 203. The law which 
extended the scope of the action allowed by 
the lee Silia to all obligations for any certain 
definite thing. 


—Lex Canuleia, The law which conferred up- 
on the plebeians the connubium, or the right 
of intermarriage with Roman citizens. 
Morey, Rom. L, 48. 


—Lex Cincia. A law which prohibited certain 
kinds of gifts and all gifts or donations of 
property beyond a certain measure, except in 
the case of near kiusmen. 


—Lex Claudia. A law which abolished the an- 
cient guardianship of adult women by their 
male agnate relations. See Mackeld. Rom. 
Law, § 615. f 


—Lex Cornelia. The Cornelian law; a law 
passed by the dictator L. Cornelius Sylla, pro- 
viding remedies for certain injuries, as for 
battery, forcible entry of another's house, etc. 
Calvin. 


—Lex Cornelia do ædictis. The law forbid- 
ding a prætor to depart during his term of 
office from the edict he had promulgated at 
its commencement. Sohm, Rom. L. 51. 


—Lex Cornelia de falso (or falsis). The Cor- 
nelian law respecting forgery or counterfeit- 
ing. Passed by the dictator Sylla, Dig. 48, 
10; Calvin. The law which provided that the 
same penalty should attach to the forgery 
of a testament of a person dying in captivity 
as to that of a testament made by a person 
dying in his own country. Inst. 2, 12, 5. 


Lex Cornelia de injuriis. The law providing 
a civil action for the recovery of a penalty 
in certain cases of bodily injury. Sohm, R. L. 
829. ` 


—Lex Cornelia de sicarils et veneficis. The 
Cornelian law respecting assassins and poi- 
soners, passed by the dictator Sylla, and con- 
taining provisions against other deeds of vio- 
lence. It made the kiling of the slave of 
another person punishable by death or exile, 
and the provisions of this law were extended 
by the Emperor Antoninus Pius to the case 
of a master killing his own slave. Iust. 1, 
8; Dig. 48,8; Calvin, 
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~—Lex Cornelia de sponsu. A law prohibiting 
one from binding himself for the same debtor 
to the same creditor in the same year for 
more than a specified amount. Inst. 2, 20. 


—Lex de responsis prudentum. The law of 


citations. 


—Lex fabia de plagiariis.. The law providing 
for the infliction of capital punishment in cer- 
tain cases. Inst. 4, 18, 10. 


—Lex Faleidia. The Falcidian law; a law 
passed on the motion of the tribune P. Fal- 
cidius, A. U. ©. 718, forbidding a testator to 
give more in legacies than three-fourths of 
all his estate, or, in other words, requiring 
him to leave at least one-fourth to the heir. 
Inst, 2,22; Heinecc. Elem. lib. 2, tit. 22, 


—Lex Furia Caninia. The Furian Caninian 
law; a law passed in the consulship of P. 
Furius Camillus and C. Caninius Gallus, A. 
U. C. 752, prohibiting masters from manumit- 
ting by will more than a certain number or 
proportion of their slaves. This law was 
abrogated by Justinian. Inst. 1, 7; Heinecc. 
Elem, lib. 1, tit. 7, 


—Lex Furia de sponsu. The law limiting the 
liability of sponsors and fide-promissors to 
two years, and providing that as between sev- 
eral co-sponsors or co-fide-promissors, the debt 
should be, ipso jure, divided according to the 
number of the sureties without taking the 
solvency of individual sureties into account. 
It applied only to Italy. Sohm, Rom. L, 299, 
n.; Inst. 8, 20. 


—Lex Furia testamentaria. A law enacting 
that a testator might not bequeath as a leg- 
acy more than one thousand asses. 


—Lex Gabinia. A law introducing the ballot 
in elections. 


—Lex Genucia. A law which entirely forbade 
the charging or taking of interest for the use 
of money among Roman citizens, but which 
was usually and easily evaded, as it did not 
declare an agreement for interest to be a nul- 
lity. See Mackeld. Rom. Law, § 382n. 


—Lex Horatia Valeria. A law which assured 
to the tribal assembly its privilege of inde- 
pendent existence. See Lex Horatii. 


—Lex Horati. An important constitutional 
statute, taking its name from the consul who 
secured its enactment, to the effect that all 
decrees passed in the meetings of the plebians 
should be laws for the whole people; former- 
ly they were binding only on the plebians. 
Mackeld. Rom. Law, § 32. 


—Lex Hortensia. The law giving the plebeians 
a full share in the jus publicum and the jus 
sacrum. Sand. Just. Introd. § 9. 


—Lex hostilia de furtis. A Roman law, which 
provided that a prosecution for. theft. might 
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be carried on without the owner’s interven- 
tion. 4 Steph. Comm. (Tth Ed.) 118. 


—Lex Julia. Several statutes bore this name, 
being distinguished by the addition of words 
descriptive of their subject matter. The “lex 
Julia de adulteriis” related to marriage, 
dewer, and kindred subjects. The ler Julia 
de ambitu was a law to repress illegal meth- 
ods of seeking office. Inst. 4, 18. The ler 
Julia de annona was designed to repress com- 
binations for heightening the price of provi- 
sions. The “lex Julia de cessione bonorum” 
related to ‘bankruptcies. The lea Julia de 
majestate inflicted the punishment of death 
on all who attempted anything against the 
emperor or state. Inst. 4,18. The leg Julia 
de maritandis ordinibus forbade senators and 
their children to intermarry with freedmen 
or infames, and freedmen to marry infames, 
Sohm, Rom, L. 497. The ler Julia de residuis 
was a law punishing those who gave an in- 
complete account of public money committed 
to their charge. Inst. 4,18. The leg Julia de 
peculatu punished those who had stolen pub- 
lic money or property or anything sacred or 
religious. Magistrates. and those who had 
aided them in stealing public money during 
their administration were punished capitally ; 
other persons were deported. Inst. 4, 18, 9. 
As to lex Julia et Papia Poppea, see Lex 
Papia Poppa. 


—Lex Julia majestatis. The Julian law of ma- 
jesty; a law promulgated by Julius Cæsar, 
and again published with additions by Au- 
gustus, comprehending all the laws before 
enacted to punish transgressors against the 
state. Calvin, 


—Lex junia norbana. The law conferring le- 
gal freedom on all such freedmen as were 
tuitione pretoris, See Latini Juniani. Les 
Junia Velleja conferred the same right on 
posthumous children born in the lifetime of 
the testator, but after the execution of the 
will, as were enjoyed by those born after the 
death of the testator. Sohm, Rom, L., 463. . 


—Lex junia velleja. A law providing that de- 
scendants who became sui heredes of the tes- 
tator otherwise than by birth, as by the death 
of their father, must be disinherited or in- 
stituted heirs in the same way as posthu- 
mous children. Campbell, Rom. L, 77. 


—Lex Papia Poppza. The Papian Poppean 
law; a law proposed by the consuls Papius 
and Poppzeus at the desire of Augustus, A. 
U. C. 762, enlarging the Lea Pretoria, (q. v.) 
Inst. 3, 8, 2. The law which exempted from 
tutelage women who had three children. It 
is usually considered with the Ley Julia de 
maritandis ordinibus as one law. 


—Lex Petronia. The law forbidding masters 
to expose their slaves to contests with wild 
beasts. Inst. 1, 8 
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—Lex Pletoria. A law designed for the pro- 
tection of minors against frauds and allow- 
ing them in certain cases to apply for the 
appointment of a guardian. Inst. 1, 23. 


~—Lex Piautia. The law which conferred the 
full rights of citizenship on Italy below the 
Po. Sand. Just, Introd. § 11. 


—Lex Poetelia. The law abolishing the right 
of a creditor to sell or kill his debtor. Sohm, 
Rom. L. 210. 


—Lex Pompeia de Parricidiis. The law which 
inflicted a punishment on one who had caus- 
ed the death of a parent or child. The offend- 
er was by this law to be sewn up in a sack 
with a dog, a cock, a viper, and an ape, 
and thrown into the sea or-a river, so that 
even in his lifetime he might begin to he de- 
prived of the use of the elements; that the 
air might be denied him whilst he lived and 
the earth when he died. Inst. 4, 18, 6. 


—Lex Publilia. The law providing that the 
plebiscita should bind the whole people. - Inst. 
1, 2. The lex Publilia de sponsu allowed 
sponsores, unless reimbursed within six 
months, to recover from their principal by 
a special actio what they had paid. 


—Lex Sceribonia. 
capio servitutis. 


The law abolishing the tsu- 
Sohm, Rom. L. 265. 


—Lex Sempronia. The law forbidding sena- 
tors from being judges and allowing the office 
to the knights. Sand. Just. Introd. § 12. 


—Lex Silia. A law concerning personal ac- 
tions. Sohm, Rom. L, 155, 


—Lex Voconia. A plebiscitum forbidding a 
legatee to receive more than each heir had. 
Inst. 2, 22. 

In a somewhat wider and more generic 
sense, 2 law (whatever its origin) or the ag- 
gregate of laws, relating to a particular sub- 
ject-matter, thus corresponding to the mean- 
ing of the word “law” in some modern phras- 
es, such as the “law of evidence,” “law of 
wills,” ete, 


—Lex commissoria. A law by which a debtor 
and creditor might agree (where a thing had 
been pledged to the latter to secure the debt) 
that, if the debtor did not pay at the day, 
the pledge should become the absolute prop- 
erty of the creditor. 2 Kent.:Comm. 583. 
This was abolished by a law of Constantine. 
A law according to which a seller might stip- 
ulate that, if the price of the thing sold were 
not paid within a certain time, the sale should 
be void. Dig. 18, 3. 


—Lex Regia. The royal or imperial law.. A law 
enacted (or supposed or claimed to have been 
enacted) by the Roman people, constituting 
the emperor a source of law, conferring the 
legislative power upon him, and according the 
force and obligation of law to the expression 
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of his mere will or pleasure. See Inst. 1, 2, 
6; Gaius, 1,5; Mackeld. Rom, Law, § 46; 
Heinece. Rom. Ant. 1. 1, tit. 2, §§ 62-67; 1 
Kent, Comm. 544, note. 


—Lex Pretoria. The pretorian law. A law 
by which every freedman who made a will 
was commanded to leave a moiety to his pat- 
ron. Inst. 8, 8,1. The term has been applied 
to the rules that govern in a court of equity. 
Gilb. Ch. pt. 2. 

Other specific meanings of the word in Ro- 
man jurisprudence were as follows: Positive 
law, aS opposed to natural. That system of 
law which descended from the Fwelve Ta- 
bles, and formed the basis of all the Roman 
law. The terms of a private covenant; the 
condition of an obligation. A form of words 
prescribed to be used upon particular occa- 
sions. 

In Medieval Jurisprudence 


A body or collection of various laws pe- 
culiar to a given nation or people; not a 
code in the modern sense, but an aggrega- 
tion or collection of laws not codified or sys- 
tematized. See Mackeld. Rom. Law, § 98. Al- 
so a similar collection of laws relating to a 
general subject, and not peculiar to any one 
people. 


—Lex Alamannorum. The law of the Ale- 
manni; first reduced to writing from the 
customs of the country, by Theodoric, king 
of the Franks, A. D. 512. Amended and re- 
enacted by Clotaire II. Spelman. 


—Lex Baiuvariorum, (Baioriorum, or Boior- 
um). The law of the Bavarians, a barbarous 
nation of Europe, first collected (together 
with the law of the Franks and Alemanni) by 
Theodoric I., and finally completed and pro- 
mulgated by Dagobert. Spelman. 


—Lex barbara. The barbarian law. The 
laws of those nations that were not subject 
to the Roman empire were so called. Spel- 
man. 


—Lex Brehonia. The Brehon or Irish law, 
overthrown by King John. See Brehon Law. 


—Lex Bretoise. The law of the ancient Bri- 
tons, or Marehes of Wales. Cowell. 


—Lex Burgundionum. The law of the Bur- 
gundians, a barbarous nation of Europe, first 
compiled and published by Gundebald, one 
of the last of their kings, about A. D. 500. 
Spelman. 


—Lex Danorum. The law of the Danes; 
Dane-law or Dane-lage. Spelman. 


—Lex Francorum. The law of the Franks; 
promulgated by Theodoric I., son of Clovis. 
I, at the same time with the law of the: 
Alemanni and Bavarians. Spelman. This 
was a different collection from the Salic law. 
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—Lex Frisionum. The law of the Frisians, 
promulgated about the middle of the eighth 
century. Spelman. 


—Lex Gothica. The Gothic law, or law of the 
Goths. First promulgated in writing. A. D. 
466. Spelman. | 


—Lex Kantia. The body of customs pre- 
vailing in Kent during the time of Edward 
I. A written statement of these customs was 
sanctioned by the King’s justices in eyre. 
They were mainly concerned with the main- 
tenance of a form of land tenure known as 
gavelkind (q. v.). 1 Poll. & Maiti. 166. 


-Lex Longobardorum. The law of the Lom- 
bards. The name of an ancient code of laws 
among that people, framed, probably, between 
the fifth and eighth centuries. It continued 
in force after the incorporation of Lombardy 
into the empire of Charlemagne, and traces 
of its laws and institutions are said to be still 
discoverable in some parts of Italy. 


—Lex mercatoria. The law-merchant. That 
system of laws which is adopted by all com- 
` mercial nations, and constitutes a part of the 
law of the land. It is part of the common 
law. Gates v. Fauvre, 74 Ind. App. 382, 119 
N. E. 155. 
See Jus Natu- 


—Lex Naturale. Natural law. 


rale. 


—Lex Rhodia. The Rhodian law, particularly 
the fragment of it on the subject of jettison 
(de jactu,) preserved in the Pandects. Dig. 
14, 2, 1; 3 Kent, Comm. 232, 233. The Lex 
Rhodia de jactu providing that when the 
goods of an owner are thrown overboard for 
the safety of the ship or of the property of 
other owners, he becomes entitled to a rata- 
ble contribution. It has been adopted into 
the law of all civilized nations. Campbell, 
Rom. L. 137. 


—Lex Romana. See Civil Law; Roman Law. 


—Lex Salica. The Salic law, or law of the 
Salian Franks, a Teutonic race who settled 
in Gaul in the fifth century. This ancient 
code, said to have been compiled about the 
year 420, embraced the laws and customs of 
that people, arid is of great historical value, 
in connection with the origins of feudalism 
and similar subjects. Its most celebrated 
provision was one which exeluded women 
from the inheritance of landed estates, by an 
extension of which law females were always 
excluded from succession to the crown of 
France, Hence this provision, by itself, is 
often referred to as the “Salie Law.”. 


—Lex Talionis. The law of retaliation; which 
requires the infliction upon a wrongdoer of 
the same. injury which he has caused. to an- 
other. Expressed in the Mosaic. law by the 


formula, “an eye for an eye; a ‘tooth for a. 


tooth,” ete.: In modern international law, 
the -term . describes the rule by which. one 
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state may inflict upon the citizens of another 
state death, imprisonment, or other hardship, 
in retaliation for: similar injuries imposed 
upon its own citizens. 


—Lex Wallensica. The Welsh law; the law 


of Wales. Blount. 


—Lex Wisigothorum. The law of the Visi- 
goths, or Western Goths who settled in Spain; 
first reduced to writing A. D. 466. A revi- 
sion of these laws was made by Egigas. Spel- 
man, 

In Old English Law 


A body or collection of laws, and particu- 
larly the Roman or civil law. Also a form or 
mode of trial or process of law, as the ordeal 
or battel, or the oath of a party with com- 
purgators, as in the phrases legem facere, 
legem vadiare, etc. Also used in the sense of 
legal rights or civil rights or the protection 
of the law, as in the phrase legem amittere. 


—Lex Amissa. One whois an infamous, per- 
jured, or outlawed person. Bract. lib. 4, e 
19. 


—Lex Anglie. The law of England. The 
common law. Or, the curtesy of England. 


—Lex Apostata. 
Jacob. 


A thing contrary to law. 


—Lex apparens. In old English and Norman 
law. Apparent or manifest law. A term 
used to denote the trial by battel or duel, and 
the trial by ordeal, “lex” having the sense of 
Process of law. Called “apparent” because 
the plaintiff was obliged to make his right 
clear by the testimony of witnesses, before he 
could obtain an order from the court to sum- 
mon the defendant. Spelman. 


—Lex comitatus. The law of the county, or 
that administered in the county court before 
the earl or his deputy. Spelman. 


—Lex communis. The common law. See Jus 


Commune. 


—tLex deraisnia. The proof of a thing which 
one denies to be done by him, where another 
affirms it; defeating the assertion of his ad- 
versary, and showing it to be against reason 
or probability. This was used among the old 
Romans, as well as the Normans. Cowell. 


—Lex et consuetudo parliamenti. The law and 
custom (or usage) of parliament. The houses 
of parliament constitute a court not only of 
legislation, but also of justice, and have their 
own rules, by which the.court itself and the 
suitors therein are governed. May, Parl. Pr. . 
(6th Ed.) 38-61. . 


—Lex et consuetudo regni. The law and cus- 
tom of the realm. One of the names of the 
common law.. Hale, Com. Law, 52. It was 
bad pleading to apply the: term to law made 
bya statute. Pollock, First Book of J urispr.: 
250. 
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—Lex imperatoria. The Imperial or Roman 
law. Quoted under this name, by Fleta, lib. 
1, ¢, 38, § 15; Id. lib. 3, c. 10, § 3. 


—Lex judicialis. An ordeal. 


—Lex manifesta. Manifest or open law; the 
‘trial by duel or ordeal. The same with lee 
apparens, (q. v.) In King John’s charter 
(chapter 38) and the articles of that charter 
(chapter 28) the word “manifestam” is omit- 
ted. : 


~Lex non scripta. The unwritten or common 
law, which includes general and particular 
customs, and particular local laws. 1 Steph. 
Com. 40-68. 


—Lex patriz. 
tern. Law 119. 


National law. See Meili, In- 


Lex sacramentalis. Purgation by oath. 


—Lex scripta. Written law; law deriving its 
force, not from usage, but from express legis- 
lative enactment; statute law. 1 Bl. Comm. 
62, 85. 


—Lex terre. The law of the land. The com- 
mon law, or the due course of the common 
law; the general law of the land. Bract. fol. 
17b. Equivalent to “due process of law.” In 
the strictest sense, trial by oath; the privilege 
of making oath. Bracton uses the phrase to 
denote a freeman’s privilege of being sworn in 
court as a juror or witness, which jurors con- 
victed of perjury forfeited, (legem terre amit- 
tant.) Bract. fol. 292b. The phrase means 
“the procedure of the old popular law.” 
Thayer, Evid. 201, quoting Brunner, Schw. 
254, and Fortesq. de Laud. c. 26 (Selden’s 
notes). 


In modern American and English jurisprudence 


A system or body of laws, written or un- 
written, or so much thereof as may be applic- 
able to a particular case or question, consid- 
ered as being local or peculiar to a given 
state, country, or jurisdiction, or as being dif- 
ferent from the laws or rules relating to the 
same subject-matter which prevail in some 
other place. 


~Lex domicilil. The law of the domicile, 2 
Kent. Comm, 112, 433. 


—Lex fori. The law of the forum, or court; 
that is, the positive law of the state, country, 
or jurisdiction of whose judicial system the 
court where the suit is brought or remedy 
sought is an integral part. “Remedies upon 
contracts and their incidents are regulated 
and pursued according to the law of the place 
where the action is instituted, and the lex loci 
has no application.” 2 Kent, Comm. 462. 
“The remedies are to be governed by the laws 
of the country where the suit is brought; or, 
as it is compendiously expressed, by the lex 
fori” Bank of United States v. Donnally, 8 
Pet. 361, 372, 8 L. Ed. 974. “So far as the 
law affects the remedy, the ler fori, the law 
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of the place where that remedy is sought, 
must govern. But, so far as the law of the 
construction, the legal operation and effect, 
of the contract, is concerned, it is governed 
by the law of the place where the contract is 
made.” Warren v. Copelin, 4 Mete. (Mass.) 
594, 597. See Lex Loci Contractus. 


—Lex loci. The law of the place. This may be 
of the following several descriptions: Le» 


. loci contractus, the law of the place where 


the contract was made or to be performed; 
lex loci actus, the law of the place where the 
act was done; leg loci rei site, or lex situs, the 
law of the place where the subject-matter is 
situated; leg loci demicilii, the law of the 
place of domicile. There are also the lez loci 
celebrationis, the law of the place where a 
contract is made; leg loci solutionis, the law 
of the place where a contract is to be per- 
formed ; lex loci delicti commissi, the law of 
the place where a tort is committed. In gen- 
eral, however, leg loci is only used for lew loci 
contractus. 


See Lex Loci. 
See Lex Loci. 


—Lex foci contractus. Used sometimes to de- 
note the law of the place where the contract 
was made, and at other times to denote the 
law -by which the contract is to be governed, 
which may or may not be the same as that of 
the place where it was made. The earlier cas- 
es do not regard this distinction. See Pritch- 
ard v. Norton, 106 U. S, 124, 1 S. Ct. 102, 27 
L. Ed. 104; Gibson v. Connecticut F, Ins. Co. 
(C. C.) 77 F. 565; Pickering v. Fisk, 6 Vt. 102; 
May v. Breed, 7 Cush. (Mass.) 30, 54 Am. Dec. 
700; Speed y. May, 17 Pa. 91, 55 Am. Dec. 540; 
Houghtaling v. Ball, 19 Mo. 84, 59 Am. Dec. 
331; Hayward v. Le Baron, 4 Fla. 404; Glenn: 
v. Thistle, 23 Miss. 42; Scudder v. Bank, 91 
U. S, 406, 23 L. Ed. 245; Dacosta v. Davis, 24 
N. J. Law, 319; Downer v. Chesebrough, 36 
Conn. 39, 4 Am, Rep. 29; Hildreth v. Shepard, 
65 Barb. (N. Y.) 265. See an elaborate collec- 
tion of cases on conflict of laws, 5 Eng. Rul. 
Cas. 703-975. The phrase “lex loci contrac- 
tus” is used, in a double sense, to mean, some- 
times, the law of the place where a contract is 
entered into; sometimes that of the place of 
its performance. Security Trust & Savings 
Bank of Charles City, Iowa, v. Gleichmann, 
150 P. 908, 911, 50 Ok. 441, L. R. A. 1915F, 
1203; Farm Mortgage & Loan Co. v, Beale, 
113 Neb. 293, 202 N. W. 877, 878. 


—Lex foci actus. 


—Lex loci celebrationis. 


—Lex foci delictus. The law of the place where 
the crime took place. 


~Lex loci rei site. The law of the place 
where a thing is situated. “It is equally set- 
tled in the law of all civilized countries that 
real property, as to its tenure, mode of en- 
joyment,. transfer, and descent, is to be reg- 
ulated by the lex loci rei site.’ 2 Kent, 
Comm. 429, 
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—Lex loci solutionis. The law of the place of 
solution ; the law of the place where payment 
or performance of a contract is to be made. 


—Lex ordinandi. The same as lex fori, (q. v.). 


—Lex rei site. The law of the place of situ- 
ation of the thing. It is said to be an inexact 
mode of expression; lex situs, or lex loci ret 
site are better. 29 L. Q. R. 2 (H. Gondy). 


—Lex situs. Modern law Latin for “the law 
of the place where property is situated.” The 
general rule is that lands and other immova- 
bles are governed by the leg situs ; t. e., by the 
law of the country in which they are situat- 
ed. Westl. Priv. Int. Law, 62. 


Lex æquitate gaudet. Law delights in equity. 
Jenk. Cent. p. 36, case 69. 


Lex zxquitate gaudet; appetit perfectum; est 
norma recti. The law delights in equity: it 
covets perfection ; it is a rule of right. Jenk. 
Cent. 36. 


Lex aliquando sequitur equitatem. Law some- 
times follows equity. 3 Wils. 119. 


Lex Angliæ est lex misericordiz. 2 Inst. 315. 
The law of England is a law of mercy. 


Lex Angliz non patitur absurdum. 9 Coke, 22a. 
The law of England does not suffer an ab- 
surdity. 


Lex Angliæ nunquam matris sed semper patris 
conditionem imitari partum judicat. The law of 
England rules that the offspring shall always 
follow the condition of the father, never that 
of the mother. Co. Litt. 123 ; Bart. Max. 59. 


Lex Angliæ nunquam sine parliamento mutari 
potest. 2 Inst. 218. The law of England can- 
not be changed but by parliament. 


Lex beneficialis rei consimili remedium prestat. 
2 Inst. 689. A beneficial law affords a rem- 
edy for a similar case. 


Lex citius tolerare vult privatum damnum quam 
publicum malum. The law will more readily 
tolerate a private loss than a public evil. Co. 
Litt. 152. 


Lex contra id quod præsumit, probationem, non 
recipit. The law admits no proof against 
that which it presumes. Lofft, 573. 


Lex de futuro, judex de præterito. The law 
provides for the future, the judge for the past. 


Lex deficere non potest in justitia exhibenda. 
Co. Litt. 197. The law cannot be defective 
{or ought not to fail] in dispensing justice. 


Lex dilationes semper exhorret. 2 Inst. 240. 


The law always abhors delays. 


Lex est ab æterno. Law is from everlasting. 
A strong expression to denote the remote an- 
tiquity of the law. Jenk. Cent. p: 34, case 66; 
Branch, Princ. : 
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Lex est dictamen rationis. Law is the dictate 
of reason. Jenk. Cent. p. 117, case 33. The 
common law will judge according to the law 
of nature and the public good. . 


Lex est norma recti. 


Law is a rule of right. 
Branch, Prine. ' 


Lex est ratio summa, qua jubet quæ sunt utilia 
et necessaria, et contraria prohibet. Law is the 


_ perfection of reason, which commands what 


is useful and necessary, and forbids the con- 
trary. Co, Litt. 319b; Id. 970. 


Lex est sanctio sancta, jubens honesta, et pro- 
hibens contraria. Law is a sacred sanction, 
commanding what is right, and prohibiting 
the contrary. 2 Inst. 587; 1 Sharsw. Bla. 
Comm. 44, n. 


Lex est tutissima cassis; sub clypeo legis nemo 
decipitur. Law is the safest helmet; under 
the shield of the law no one is deceived. 2 
Inst. 56. 


Lex favet doti. Jenk. Cent. 50. Tbe law fa- 
vors dower. 3 & 4 Will. IV. e. 105. 


Lex fingit ubi subsistit equitas. 11 Coke, 90. 
The law makes use of a fiction where equity 
subsists. Branch, Prine. 


Lex intendit vicinum vicini facta scire.. The 
law intends [or presumes] that one neighbor 
knows what another neighbor does. Co, Litt. 
78b. 


Lex judicat de rebus necessario faciendis quasi 
re ipsa factis. The law judges of things which 
must necessarily be done as if actually done. 
Branch, Princ. 


Lex necessitatis est lex temporis; i. e., instan- 
tis. The law of necessity is the law of the 
time; that is, of the instant, or present mo- 
ment. Hob. 159. 


Lex neminem cogit ad vana seu inutilia pera- 
genda. The law compels no one to do vain 
or useless things. Co. Litt. 197b; Broom, 
Max. 252; 5 Coke, 21a; Wing. Max. 600; 3 
Sharsw. Bla. Comm. 144; 2 Bingh. N. ©. 121; 
18 East 420; Ward v. Fuller, 15 Pick. (Mass.) 
190; Southworth v. Smith, 7 Cush. (Mass.) 
393; Commonwealth v. Temple, 14 Gray 
(Mass.) 78; Watmough v. Francis, 7 Pa. 206; 
Trustees of Huntington v. Nicoll, 3 ‘Johns, (N. 
Y.) 598. 


Lex neminem cogit ostendere quod nescire præ- 
sumitur. Lofft, 569. The law compels no one 
to show that which he is presumed not to 
know. 


Lex nemini facit injuriam. The law does in- 
jury to no one. Branch, Princ.;. Brown’s Ap- 
peal, 66 Pa. 157. 


Lex nemini operatur iniquum. The law works 
injustice to no one, Jenk, Cent. p. 18, case 
33. 
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Lex nəmini operatur iniquum, nemini facit in- 
juriam. The law never works an injury, or 
does a wrong. Jenk. Cent. 22. 


Lex nil facit frustra. The law does nothing 
in vain. Jenk. Cent. p. 12, case 19; Broom, 
Max. 252; 1 Ventr. 417. 


Lex nil facit frustra, nil jubet frustra. The 
law does nothing and commands nothing in 
vain. 3 Bulstr. 279; Jenk. Cent. 17. 


Lex nil frustra jubet. The law commands 
nothing vainly. 3 Bulst. 280. 


Lex non a rege est violanda. Jenk. Cent. 7. 
The law is not to be violated by the king. 


Lex non cogit ad impossibilia. The law does 
not compel the doing of impossibilities. 
Broom, Max. 242; Hob. 96; Co. Litt. 231b; 
1 Bouvy. Inst. n. 851; Wells v. Burbank, 17 N. 
H. 411. 


Lex non curat de minimis. Hob, 88. The law 
cares not about trifles. The law does not re- 
gard small matters. 


Lex non deficit in justitia exhibenda. The law 
does not fail in showing justice. Jenk. Cent. 
p. 31, case 61. 


Lex non exacte definit, sed arbitrio boni viri 
permittit. The law does not define exactly, 
but trusts in the judgment of a good man. 
Bissell v. Briggs, 9 Mass. 475, 6 Am. Dec. 88. 


Lex non favet delicatorum votis. The law fa- 
vors not the wishes of the dainty. Broom, 
Max. 379; 9 Coke, 58. 


Lex non intendit aliquid impossibile. The law 
does not intend anything impossible. 12 
Coke, 89a. For otherwise the law should not 
be of any effect, 


Lex non patitur fractiones et divisiones statu- 
um. The law does not suffer fractions and 
divisions of estates. Branch, Princ.; 1 Coke, 
Sia. 


Lex non precipit inutilia, quia inutilis labor 
stultus. The law commands not useless 
things, because useless labor is foolish. Co. 
Litt. 197; 5 Co. 89a; Mowry’s Case, 112 Mass. 
400. 


Lex non requirit verificari quod apparet curiae. 
The law does not require that to be verified 
for proved] which is apparent to the court. 
9 Coke, 54b. 


Lex plus laudatur quando ratione probatur. 
The law is the more praised when it is ap- 
proved by reason. Broom, Max. 159; 3 Term 
146; 7 Term 252; 7 A. & E. 657. 


Lex posterior derogat priori. A later statute 
tukes away the effect of a prior one. But the 
later statute must either expressly repeal, 
or be manifestly repugnant to, the earlier 


‘LEY 


one. Broom, Max. 29; Mackeld. Rom. Law, 
7 


Lex prospicit, non respicit. Jenk. Cent. 284. 
The law looks forward, not backward. 


Lex punit mendacium. The law punishes 
falsehood. Jenk. Cent. p. 15, case 26. 


Lex rejicit superflua, pugnantia, incongrua. 
Jenk. Cent. 133. The law rejects superflu- 
ous, contradictory, and incongruous things. 


Lex reprobat moram. Jenk. Cent. 35. The 
law dislikes delay. 


Lex respicit æquitatem. Co. Litt. 24b. The 
law pays regard to equity. See 14 Q. B. 504, 
511, 512; Broom, Max. 151. : 


Lex scripta si cesset, id custodiri oportet quod 
moribus et consuetudine inductum est; et, si 
qua in re hoc defecerit, tunc id quod proximum 
et consequens ej est; et, si id non appareat, 
tune jus quo urbs Romana utitur servari opor- 
tet. 7 Coke, 19. If the written law be si- 
lent, that which is drawn from manners and 
custom ought to be observed; and, if that is 
in any manner defective, then that which is 
next and analogous to it; and, if that does 
not appear, then the Jaw which Rome uses 
should be followed. This maxim of Lord 
Coke is so far followed at the present day 
that, in cases where there is no precedent of 
the English courts, the civil law is always 
heard with respect, and often, though not nec- 
essarily, followed. Wharton. 


Lex semper dabit remedium. The law will 
always give a remedy. Branch, Princ.; 
Broom, Max. 192; Bac. Abr. Actions in gen- 
eral (B); 12 A. & E. 266; 7 Q. B. 451; Smith 
v. Bonsall, 5 Rawle (Pa.) 89.. > 


Lex semper intendit quod convenit rationi. Co. 
Litt. 78b. The law always intends what is 
agreeable to reason. 


Lex spectat natura ordinem. The law regards 
the order of nature. Co. Litt. 1976; Broom, 
Max. 252. : 


Lex succurrit ignoranti. Jenk. Cent. 15. The 
law assists the ignorant. 


Lex succurrit minoribus. The law aids minors. 
Jenk. Cent. p. 51, case 97. 


Lex uno ore omnes alloquitur. The law ad- 
dresses. all with one [the same] mouth or 
voice, 2 Inst. 184. 


Lex vigilantibus, non dormientibus, subvenit. 
Law assists the wakeful, not the sleeping. 
1 Story, Cont. § 529. 


LEY. L. Fr. (A corruption of foi.) Law; the 
law. For example, Termes de la Ley, Terms 
of the Law. 

In another, and an old technical, sense, ley 
signifies an oath, or the oath with compurga- 
tors; as, il tend sa ley aiu pleyntiffe. Brit- 
ton, ec. 27. 


LEY 


—Ley civile. In old English law. The civil 
or Roman law. Yearb. H. 8 Edw. III. 42. 
Otherwise termed “ley escripte,’ the written 
law. Yearb. 10 Edw. III. 24. 


Ley gager. Law wager; wager of law; the 
giving of gage or security by a defendant that 
be would make or perfect his law at a cer- 
tain day. Litt. § 514; Co. Litt. 294b, 295a. 
An offer to make an oath denying the cause 
of action of the plaintiff, confirmed by com- 
purgators, which oath was allowed in cer- 
tain cases. When it was accomplished, it 
was called the “doing of the law,” “fesans de 
ley.” Termes de la Ley; 2 B. & C. 538; 3 
B. & P. 297. 


LEY. Sp. In Spanish law. A law; the law; 
law in the abstract. 


LEYES DE ESTILO (or ESTILLO). In Span- 
ish law. Laws of the age. A collection of laws 
rsually published as an appendix to the Fuero 
Real; treating of the mode of conducting 
suits, prosecuting them to judgment, and en- 
tering appeals. Schm. Civil Law, Introd. 74. 
Formed under the authority of Alonzo X. and 
his son Sancho, and of Fernando el Empla- 
zado, and published at the end of the 13th 
‘century or beginning of the 14th; some of 
them are inserted in the New Recopilacion. 
1 ‘New Recop. 354. 


LEZE MAJESTY, or LESE MAJESTY. An 
-offense against sovereign power; treason; re- 
bellion. 


- LIABILITY. The state of being bound or 
obliged in law or justice to do, pay, or make 
good something. Feil v. City of Cour 
d’Alene, 129 P. 648, 649, 23 Idaho, 32, 43 L. R. 
A. (N. S.) 1095; Breslaw v. Rightmire, 196 N. 
Y. S. 539, 541, 119 Mise. 833. Legal responsi- 
bility; the state of one who is bound in law 
and justice to do something which may be 
enforced by action. State v. Thompson’s 
Malted Food Co., 152 N., W. 458, 459, 160 Wis. 
671; Harper v. Adams, 106 So. 354, 356, 141 
Miss. 806; International-Great Northern R. 
Co. v. Texas Co. (Tex. Civ. App.) 280 S. W. 
282, 285; Wood v. Currey, 57 Cal. 209; Mc- 
Elfresh ¢. Kirkendall, 36 Iowa, 225; Benge 
v. Bowling, 106 Ky. 575, 51 S. W. 151; Jos- 
lin v. New Jersey Car-Spring Co., 36 N. J. 
Law, 145. 


The condition of being exposed to the upspringing 
of an obligation to discharge or make good an un- 
dertaking of another, or a loss or deficit, or the be- 
ing exposed or subject to a given contingency, risk, 
or casualty which is more or less probable. First 
National Bank of East Islip v. National Surety Co., 
228 N. Y. 469, 127 N. E. 478, 480; United States 
Fidelity & Guaranty Co. v. Haney, 166 Minn. 403, 
208 N. W. 17. 


Any obligation which one is bound in law 
or justice to perform. Murphy v. Chicago 
League Ball Club, 221 Til. App. 120, 126; Ex 
parte Lamachia (D. C.) 250 F. 814, 816. 
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The term is therefore broader than the word 
“debt,” or ‘“indebtedness,’? Coulter Dry Goods Co, 
v. Wentworth, 171 Cal. 500, 153 P. 939, 940; Lowery v. 
Fuller, 221 Mo. App. 495, 281 S. W. 968, 972; and 
includes in addition existing obligations, which may 
or may not in the future eventuate in an indebted- 
ness, Daniels v. Goff, 192 Ky. 15, 232 S. W. 66, 67; 
Irving Bank-Columbia Trust Co, v. New York Rys. 
Co. (D. €.) 292 F. 429, 483. The word has been re- 
ferred to as of the most comprehensive significance, 
including almost every character of hazard or re- 
sponsibility, absolute, contingent, or likely, and has 
been defined as the condition of being responsible 
for a possible or actual loss, penalty, evil, expense, 
or burden. Wentz v. State, 108 Neb. 597, 188 N. W. 
467, 468. 

The word is not synonymous with “loss” or “dam- 
age,” and under an automobile insurance policy in- 
suring against “liabilities,” there may be recovery 
without allegation or proof that insured has been 
required to pay any sum, whereas under a policy 
covering ‘factual loss or damage,” no obligation 
arises till insured has suffered loss or damage. 
Ducommun v. Strong, 193 Wis. 179, 214 N. W. 616; 
Stag Mining Co. y. Missouri Fidelity & Casualty Co. 
(Mo. App.) 209 8. W. 321, 323. 


Liability Bond 

One which is intended to protect the as- 
sured from liability for damages or to pro- 
tect the persons damaged by injuries occa- 
sioned by the assured as specified, when such 
liability should accrue, and be imposed by 
law, as by a court, as distinguished from an 
indemnity bond, whose purpose is only to 
indemnify the assured against actual loss by 
way of reimbursement for moneys paid or 
which must be paid. Fenton v. Poston, 195 P. 
31, 33, 114 Wash. 217. 


Liability Created by Statute 


One depending for its existence on the 
enactment of the statute, and not on the con- 
tract of the parties. Dietrich v. Copeland 
Lumber Co., 154 P. 626, 628, 28 Idaho, 312. 
One which would not exist but for the stat- 
ute. Frank Shepard Co. v. Zachary P. Tay- 
lor Pub. Co., 188 N. E. 409, 410, 234 N. Y. 
465; Hocking Valley R. Co. v. New York 
Coal Co. (C. C. A.) 217 F. 727, 730. 


Legal Liability 


A liability which courts of justice recog- 
nize and enforce as between parties litigant. 
Royal Ins. Co. v. St. Louis-San Francisco Ry. 
Co. (C. C. A.) 291 F. 358, 360. See, also, Brook- 
lyn Clothing Corporation v. Fidelity-Phenix 
Fire Ins, Co., 200 N. Y. S. 208, 211, 205 App. 
Div. 743. f 

Secondary Liability 


A liability which does not attach until or 
except upon the fulfillment of certain condi- 
tions; as that of a surety, or that of an ac- 
commodation indorser. 


LIABLE. 1. Bound or obliged in law or eq- 
uity; responsible; chargeable; answerable; 
compellable to make satisfaction, compensa- 
tion, or restitution. Hannibal Trust. Co. v. 
Elzea, 286 S. W. 371, 377, 315 Mo. .485;. State 
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v. Albert, 133 A. 698, 694, 125 Me. 325. Obli- 
gated; accountable for or chargeable with. 
Wilhelm y. Parkersburg, M. & I. Ry. Co., 82 
S. E. 1089, 1091, 74 W. Va. 678. 

2. Exposed or subject to a given contin- 
gency, risk, or casualty, which is more or Iess 
probable. Jennings. v. National American 
(Mo. App.) 179 S. W. 789. Exposed, as to dam- 
age, penalty, expense, burden, or anything 
unpleasant or dangerous; justly or legally re- 
sponsible or answerable. Breslaw v. Right- 
mire, 196 N. Y. S. 539, 541, 119 Misc. 833. 


The term is not the equivalent of “probably,” but 
refers rather to a future possible or probable hap- 
pening which may not actually occur, and relates to 
an occurrence within the range of possibility. Ala- 
bama Great Southern R. Co. v. Smith, 209 Ala. 301, 
96 So. 239, 240; Saylor v. Taylor, 42 Cal. App. 474, 
183 P. 843, 844. Compare Adams v. Moberly Light & 
Power Co. (Mo. App.) 237 S. W. 162, 165. 


Limited Liability 

The liability of the members of a joint-stock 
company may be either unlimited or limited ; 
and, if the latter, then the limitation of lia- 
bility is either the amount, if any, unpaid on 
the shares, (in which case the limit is said 
to be “by shares,”) or such an amount as the 
members guaranty in the event of the com- 
pany being wound up, (in which case the 
limit is said to be “by guaranty.”): Brown, 


Personal Liability 


The liability of the stockholders in cor- 
porations, under certain statutes, by which 
they may be held individually responsible 
for the debts of the corporation, either to the 
extent of the par value of their respective 
holdings of stock, or to twice that amount, or 
without limit, or otherwise, as the particular 
statute directs. 


LIARD. An old French coin, of silver or 
copper, formerly current to a limited extent 
in England, and there computed as equiva- 
lent to,a farthing, 


LIBEL, v. 
In Admiralty Practice 


To proceed against, by filing a libel; to 
seize under admiralty process, at the com- 
mencement of a suit. 


In Torts 


To defame or injure a person’s reputation 
by a published writing. 


LIBEL, n. 
In Practice 


The initiatory pleading on the part of the 
plaintiff or complainant in an admiralty or 
ecclesiastical cause, corresponding to the dec- 
laration, bill, or complaint. 


A written statement by a plaintiff of his cause 
of action, and of the relief he seeks to obtain in a 
suit. Ayliffe, Par. 846; Shelf. Marr. & D. 506; 
Dunl. Adm. Pr. 111. . 


LIBEL 


In Scotch Law 


The form of the complaint or ground of the 
charge on which either a civil action or crimi- 
nal prosecution takes place. Bell 


In Torts 


That which is written or printed, and pub- 
lished, calculated to injure the character or 
reputation of another by bringing him into 
ridicule, hatred, or contempt. Palmer v. Con- 
cord, 48 N. H. 211, 97 Am. Dec. 605; Negley 
v. Farrow, 60 Md. 175, 45 Am. Rep. 715; Col- 
lins v. Dispatch Pub. Co., 152 Pa. 187, 25 
A. 546, 34 Am. St. Rep. 636; Hartford v. 
State, 96 Ind. 463, 49 Am. Rep. 185; 15 M. & 
W. 344; Oklahoma Pub. Co. v. Kendall, 96 
OkL 194, 221 P. 762, 765; Hughes v. Samuels 
Bros., 179 Iowa, 1077, 159 N. W. 589, 590, 
L. R. A. 1917F, 1088. : 
` A false and unprivileged publication by 
writing, printing, picture, effigy, or other fix- 
ed representation to the eye which exposes 
any person. to hatred, contempt, ridicule, or 
obloquy, or which causes him to be shunned or 
avoided, or which has a tendency to injure 
him in his occupation. Civ. Code Cal. § 45; 
Penal Law N. Y. (Consol. Laws, c. 40) § 1340; 
Civ. Code S. D. § 29 (Rev. Code 1919, § 95); 
Comp. Laws N. D. 1913, § 4852. This definition 
includes almost any language which upon its 
face has a natural tendency to injure a man’s 
reputation, either generally or with respect 
to his occupation. Stevens v. Snow, 191 Cal. 
58, 214 P. 968, 969. See, also, Rem. & Bal. 
Code Wash. § 2424 (Rem. Comp. Stat. § 2424); 
Rev. St. Mo. 1909, § 4818 (Mo. St. Ann. § 
4366); Vernon’s Ann. Civ. St. Tex. art. 5480; 
Cr. Code Ill. § 177 (Smith-Hurd Rev. St. 1931, 
c. 38, § 402); McClellan v. L’Engle, 74 Fla. 
581, 77 So. 270, 272. 

A malicious defamation, expressed either 
by writing, printing, or by signs or pictures, 
or the like, tending to blacken the memory of 
one who ig dead, or to impeach the honesty, 
integrity, virtue, or reputation, or publish 
the natural or alleged defects, of one who is 
alive, and thereby to expose him to publie 
hatred, contempt, or ridicule. Pen, Code Cal. 
$ 248; Bac. Abr. tit. “Libel;” 1 Hawk. P, C. 
1, 73, § 1; Ryckman v. Delavan, 25 Wend. 
(N. Y.) 198; Brown v. Elm City Lumber Co., 
167 N. C. 9, 82 S. E. 951, 962, L. R. A. 1915, 
275, Ann, Cas. 1916E. 631; Riley v. Askin & 
Marine Co., 134 S. C. 198, 132 S. Ð. 584, 586, 
46 A. L. R. 558; Smith v. Lyons, 142 La. 975, 
TT So. 896, 900, I. R. A. 1918E, 1; Willetts v. 
Scudder, 72 Or. 535, 144 P. 87, 89; Common- 
wealth v. Szliakys, 254 Mass. 424, 150 N. E. 
190, 191. 


A publication, without justification or lawful ex- 
cute, of words calculated to injure the reputation 
of another, and expose him to hatred or contempt. 
Whitney v, Janesville Gazette, 5 Biss. 330, Fed. Cas. 
No. 17,590; O’Brien v. Clement, 15 Mees. & W. 
435. Or a written statement, injurious to his trade, 
7 App. Cas. 741. 

-~ A censorious or ridiculing writing, picture, or sign 
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made with a mischievous intent. State v. Farley, 
4 McCord (S. ©.) 317; People v. Croswell, 2 Johns. 
Cas. (N. Y.) 354; Steele v. Southwick, 9 Johns. (N. 
Y.) 215; McCorkle v. Binns, 5 Bin. (Pa.) 348; 6 Am. 
Dec, 420; Tillson v. Robbins, 68 Me. 295, 28 Am. Rep. 
50. 

A publication by any means other than words oral- 
ly spoken of any false and scandalous matter with 
intent to injure or defame another. L. O. L, Or. § 
1980 (Code 1930, §- 14-238). 

A false and unprivileged publication, which tends 
to impair the social standing of a man, to make him 
contemptible or ridiculous, or to deprive him of the 
confidence, good will, or esteem of his fellow men, 
Robinson v. Johnson (C. C. A.) 239 F, 671, 673. 

Any false and malicious writing published of 
another, when its tendency is to render the party 
contemptible or ridiculous in public estimation or 
expose him to public hatred or contempt; Talbot v. 
Mack, 41 Nev. 245, 169 P. 25, 30; or hinder virtuous 
men from associating with him; Colbert v. Journal 
Pub. Co., 19 N. M. 156, 142 P. 146, 148; Burns v. Tele- 
gram Pub. Co., 89 Conn. 549, 94 A. 917, 918. 

Any publication the tendency of which is to de- 
grade or injure another person, or to bring him into 
contempt, ridicule, or hatred, or which, accuses him 
of a crime punishable by law, or of an act odious 
and disgraceful in society. Dexter v. Spear, 4 Mason, 
115, Fed. Cas. No. 3,867; White v. Nicholls, 3 How. 
%1, 11 L. Ed. 591; Wells v. Times Printing Co., 77 
Wash, 171, 187 P. 457, 459. 

Libels haye been classified according to their 
objects: (1) Libels which impute to a person the 
commission of a crime; (2). libela which have a 
tendency to injure him in his office, profession, call- 
ing, or trade; (3) libels which hold him up to scorn 
and ridicule and to feelings of contempt or execra- 
tion, impair him in the enjoyment of general society, 
and injure those imperfect rights of friendly inter- 
course and mutual benevolence which man has with 
respect to man, Newell, Slan. & L. 67. 


“Libel” and “slander” are both methods of 
defamation; the former being expressed by 
print, writing, pictures, or signs; the lat- 
ter by oral expressions. Spence v. Johnson, 
142 Ga. 267, 82 S. E. 646, 647, Ann, Cas. 1916A, 
1195, 


If a written or printed publication tends to de- 
grade a person, that is, to reduce his character or 
reputation in the estimation of his friends or ac- 
quaintances, or the public, or to disgrace him, or to 
render him odious, ridiculous, or contemptible, it is 
“libelous per se,” though spoken words are “slander- 
ous per se” only if they falsely impute the commis- 
sion of a crime inyolving moral turpitude, an in- 
fectious disease, or unfitness to perform duties of 
an office or employment, prejudice him in his pro- 
fession or trade, or tend to disinherit him. Axton 
Fisher Tobacco Co. v. Evening Post Co., 169 Ky. 64, 
183 S. W. 269, 274, L. R. A. 1916E, 667, Ann. Cas. 
1918B, 560. 

In General 


—Libel of accusation. In Scotch law. The 
instrument which contains the charge against 
a person accused of a crime. Libels are of 
two kinds, namely, indictments and: criminal 
letters. 


—Criminal libel. A libel which is punishable 
criminally; one which tends to excite a 
breach of the peace. Moody v. State; 94 Ala. 


42, 10 So. 670; State v. Shaffner, 2 Penne-' 
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will (Del.) 171, 44 A. 620; People v. Stokes, 30 
Abb. N. C. 200, 24 N. Y. S. 727; 3 Greenl. Ev. 
§ 164; Com. y. Clap, 4 Mass. 163, 3 Am. Dee. 
212; White v. Nicholls, 3 How. (U. S.) 266, 11 
L. Ed. 591; 5 Co. 125; 4 Term 126; Allen v. 
Pub. Co., 81 Wis. 120, 50 N. W. 1093; Walker 
v. Wickens, 49 Kan. 42, 80 P. 181; Penal Law 
N. Y. (Consol. Laws, c. 40), § 1840; Kennerly 
v. Hennessy, 68 Fla. 138, 66 So. 729, 19 A. L. R. 
1468. The malicious defamation of a per- 
son made public by any printing or writing 
tending to provoke him to wrath and to de- 
prive him of the benefits of public confidence 
and social intercourse. Code Iowa 1897, § 
5086 (Code 1931, § 13256). 


—Seditious libel. In English law. A written 
or printed document containing seditious mat- 
ter or published with a seditious intention, 
the latter term being defined as “an intention 
to bring into hatred or contempt, or to excite 
disaffection against, the king or the goveru- 
ment and constitution as by law established, 
or either house of parliament, or the admin- 
istration of justice, or to excite British sub- 
jects to attempt otherwise than by lawful 
means the alteration of any matter in church 
or state by law established, or to promote feel- 
ings of ill will and hostility between different 
classes.” Dicey, Const. (4th Ed.) 231, 232. 
See Black, Const. Law (8d Ed.) p. 654. 


LIBELANT. The complainant or party who 
files a libel in an ecclesiastical or admiralty 
case, corresponding to the plaintiff in actions 
at law. 


LIBELEE. A party against whom a libel has 
been filed in an ecclesiastical court or in ad- 
miralty, corresponding to the defendant in 
a common-law action. 


LIBELLUS. Lat’ 


In the Civil Law 


A little book. Libellus supplez, a petition, 
especially to the emperor, all petitions to 
whom must be in writing. Libellum re- 
scribere, to mark on such petition the answer 
to it. Libellum agere, to assist or counsel the 
emperor in regard to such petitions. Libellus 
accusatorius, an information and accusation 
of a crime. Libellus divortii, a writing of di- 
yorcement. Libellus rerum, an inventory. 
Calvin. Libellus or oratio consultoria, a mes- 
sage by which emperors laid matters before 
the senate. Id. Libellus appellatorius, an ap- 
peal. Id. 

A writing in which are contained the names 
of the plaintiff (actor) and defendant, (reus,) 
the thing sought, the right relied upon, and 
name of the tribunal before which the action 
is brought. Calvin. 


In Feudal Law 


. An instrument of alienation or conveyance, 
as of.a fief, or a part of it. : 

Also, a bill. Bracton, fol. 112. Sometimes 
called libellus conventionis (q. v.). 
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LIBELLUS CONVENTIONIS. In the civil 
law. The statement of a plaintiff’s claim in 
a petition presented to the magistrate, who 
directed an officer to deliver it to the de- 
fendant. 


LIBELLUS FAMOSUS. In the civil law. A 
defamatory publication; a publication inju- 
viously affecting character; a libel. Inst. 4, 
4,1; Dig. 47,10; Cod. 9, 36. 


LIBELOUS. Defamatory; of the nature of 
a libel; constituting or involving libel. 


LIBELOUS PER QUOD. Expressions “libel- 
ous per quod” are such as require that their 
injurious character or effect be established 
by-allegation and proof. Talbot v. Mack, 41 
Nev. 245, 169 P. 25, 32. They are those ex- 
pressions which are not actionable upon their 
face, but which become so by reason of the 
peculiar situation or occasion upon which the 
words are written. Oliveros v. Henderson, 
116 S. C. 77, 106 S. E. 855, 857. 


LIBELOUS PER SE. A defamatory publica- 
tion is libelous per se when the words are of 
such a character that an action may be 
brought upon them without the necessity of 
showing any special damage, the imputation 
being such that the law will presume that 
any one so slandered must have suffered dam- 
age. See Mayrant v. Richardson, 1 Nott & 
McC. (S. ©.) 849, 9 Am. Dee. 707; Woolworth 
v. Star Co., 97 App. Div. 525, 90 N. Y. S. 147; 
Morse y. Times-Republican Printing Co., 124 
Iowa, 707, 100 N. W. 867. Defamatory words 
to be “libelous per se” must be of such a na- 
ture that the court can presume as a matter 
of law that they will tend to disgrace and 
degrade the party, or hold him up to public 
hatred, contempt, or ridicule, or cause him to 
be shunned and avoided. Providence-Wash- 
ington Ins. Co. v. Owens (Tex. Civ. App.) 207 
S. W. 666, 671. Such words must be of a 
character so obviously hurtful to the person 
aggrieved thereby that no explanation of 
meaning or proof of injurious character is 
needed. Jerald v. Huston, 120 Kan. 8, 242 
P. 472, 474; Lemmer v. The Tribune, 50 Mont. 
559, 148 P. 338, 339; Erick Bowman Remedy 
Co. v. Jensen Salsbery Laboratories (C. C. A.) 
17 F.(2d) 255, 258, 52 A. L. R. 1187; Kee v. 
Armstrong, Byrd & Co, (Okl. Sup.) 151 P. 
572, 574; Rail v. National Newspaper Ass’n, 
198 Mo. App. 463, 192 S. W. 129, 135; Atlan- 
ta Post Co. v. McHenry, 26 Ga. App. 341, 106 
S. E. 324, 326. See, also, Actionable words. 


LIBER, n. Lat. A book, of whatever mate- 
rial composed; a main division of a literary 
work. 


—Liber assisarum. The Book of Agsizes or 
pleas of the crown. A collection of cases 
that arose on assizes and other trials in the 
country. It was the fourth volume of the re- 
ports of the reign of Edward III. 8 Reeve, 
Eng. Law, 148. . 
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—Liber authenticorum. The authentic collec- 
tion of the novels of Justinian, so called to 
distinguish them: from the Epitome Juliani, 
Sohm. Rom. L. 14. 


—Liber feudorum. The book of feuds. This 
was a compilation of feudal law, prepared by 
order of the emperor Frederick I., and pub- 
lished at Milan in 1170. It comprised five 
books, of which only the first two are now 
extant with fragmentary portions of the oth- 
ers, printed at the end of modern editions 
of the Corpus Juris Civilis. Giannone, b. 13, 
c. 8; Cruise, Dig. prel. diss. c. 1, § 31. 


—Liber judicialis of Alfred. Alfred’s dome- 
book. See Domesday. ` ` 


—Liber judiciarum. The book of judgment, or 
doom-book. The Saxon Domboe. Conjec- 
tured to be a book of statutes of ancient Sax- © 
on kings. See Jacob, Domboc; 1 Bla. Comm. 
64. 


Liber niger. Black book. A name given to 
several ancient records. 


—Liber niger domûs regis, (the black book of 
the king’s household.) The title of a book in 
which there is an account of the household es- 
tablishment of King Edward IV., and of the 
several musicians retained in his service, as 
well for his private amusement as for the 
service in his chapel. Ene. Lond. 


—Liber niger scaccaril. The black book of the 
exchequer, attributed to Gervase of Tilbury. 
1 Reeve, Eng. Law, 220, note. 


—Liber ruber seaecarii. The red book of the 
exchequer. 1 Reeve, Eng. Law, 220, note. 


LIBER, adj. Lat. Free: open and acces- 
sible, as applied to courts, places, etc.; of 
the state or condition of a freeman, as ap- 
plied to persons. Exempt from the service 
or jurisdiction of another. 


—Liber bancus, In old English law. Free 
bench. Bract. fol. 970. 


—Liber et legalis homo. In old English law. 
A free and lawful man. A term applied toa | 
juror, or to one worthy of being a juryman, 
from the earliest period. 


—Liber homo. A free man; a freeman law- 
fully competent to act as juror. Ld. Raym. 
417; Kebl. 563. An allodial proprietor, as 
distinguished from a vassal or feudatory. 
This was the sense of the term in the laws of 
the barbarous nations of Europe. Calvinus, 
Lex. Alode. 


LIBERA. A livery or delivery of so much 
corn or grass to a customary tenant, who 
cut down or prepared the said grass or corn, 
and received some part or small portion of it 
as a reward or gratuity. Cowell. 


LIBERA, 


LIBERA. Lat. (Feminine of liber, adj.) 
Free; at liberty; exempt; not subject to toll 
or charge, ` 


LIBERA BATELLA. In old records. A free 
boat; the right of having a boat to fish in a 
certain water; a species of free fishery. 


LIBERA CHASEA HABENDA. A judicial 
writ granted to a person for a free chase be- 
longing to his manor after proof made by in- 
quiry of a jury that the same of right belongs 
to him. Wharton. 


LIBERA ELEEMOSYNA. 
law. Free alms; frankalmoigne. 
270. 


LIBERA FALDA. In old English law. 
Frank fold; free fold; free foldage. 1 Leon. 
11. 


LIBERA LEX. In old English law. Free 
law; frauk law; the law of the land. The 
law enjoyed by free and lawful men, as distin- 
guished from such men as have lost the ben- 
efit and protection of the law in consequence 
of crime. Hence this term denoted the 
status of a man who stood guiltless before the 
law, and was free, in the sense of being en- 
titled to its full protection and benefit. Amit- 
tere liberam legem (to lose one’s free law) was 
to fall from that status by crime or infamy. 
See Co. Litt. 940. 


In old English 
Bract. fol. 


LIBERA PISCARIA. In old English law. A 
free fishery. Co. Litt. 1224. ` 


LIBERA WARRENA. 
Free warren, (q. v.) 


LIBERAL. Free in giving; generous; not 
mean or narrow-minded; not literal or strict. 


In old English law. 


LIBERAL CONSTRUCTION OR INTER- 
PRETATION, That by which the letter of a 
statute is enlarged or restrained to accom- 
plish the intended purpose, as opposed to 
“strict construction,” which refuses to extend 
the import of words used. Causey v. Guil- 
ford County, 192 N. C. 298, 185 S. E. 40, 46. 
That which simply expresses the legislative 
intention drawn from the chief purpose of the 
statute, its context, subject-matter, and con- 
sequences. State v. Morris, 199 Ind. 78, 155 
N. EB. 198, 201. It means, not that the words 
should be forced out of their natural mean- 
ing, but simply that they should receive a 
fair and reasonable interpretation with re- 
spect to the objects and purposes of the in- 
strument. Lawrence v. McCalmont, 2 How. 
426, 11 L. Ed. 326. 


LIBERAM LEGEM AMITTERE. To lose 
one’s free law, (called the villainous judg- 
ment,) to become discredited or disabled as 
juror and witness, to forfeit goods and chat- 
tels and lands for life, to have those lands 
wasted, houses razed, trees rooted. up; and 
one’s body committed to-prison. It was an- 
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ciently pronounced against conspirators, but 
is now disused, the punishment substituted 
being fine and imprisonment. Hawk. P. C. 
61, c. lxxii., s. 9; 3 Inst. 221; Jones v. Brink- 
ley, 174 N. C. 23, 93 8. E. 372, 374. 


LIBERARE. Lat. 


In the Civil Law 


To free or set frec; to liberate; to give one 
his liberty. Calvin. 


In Old English Law 


To deliver, transfer, or hand over. Applied 
to writs, panels of jurors, ete. Bract. fols. 
116, 1760. 


Liberata pecunia non liberat offerentem. Co. 
Litt. 207.. Money being restored does not set 
free the party offering. 


LIBERATE. In old English practice. An 
original writ issuing out of chancery to the 
treasurer, chamberlains, and barons of the 
exchequer, for the payment of any. annual 
pension, or other sum. Reg. Orig. 193; Cow- 
ell. 

A writ issued to a sheriff, for the delivery 
of any lands or goods taken upon forfeits of 


. recognizance. 4 Coke, 64b. 


A writ issued to a gaoler for the delivery 
of a prisoner that had put in bail for his ap- 
pearance. Cowell. 

A writ which issues on lands, tenements, 
and chattels, being returned under an extent 
on a statute staple, commanding the sheriff 
to deliver them to the plaintiff, by the extent 
and appraisement mentioned in the writ of 
extent and in the sheriff’s return ‘thereto. 
See Com. Dig. Statute Staple (D 6). 


LIBERATIO. 


tn Old English Law 


Livery; money paid for the delivery or use 
of a thing. 


In Old Scotch Law 


Livery; a fee given to a servant or off- 
cer. Skene. ` 

Money, meat, drink, clothes, etc., yearly 
given and delivered by the lord to his domes- 
tie servants. Blount. 


LIBERATION. In Civil Law. The extin- 
guishment of a contract, by which he who 
was bound becomes free or liberated. Wolff, 
Dr, de la Nat. § 749. Synonymous with pay- 
ment. Dig. 50. 16. 47. 


LIBERI. 
In Saxon Law 


Freemen; the possessors of allodial lands. 
1 Reeve, Eng. Law, 5. 


In the Civil. Law 


Children. The term included. “grand- 
children.” ` i 
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LIBERTAS. Lat. Liberty; 
privilege; a franchise. 


freedom; & 


LIBERTAS ECCLESIASTICA. Church lib- 
erty, or ecclesiastical immunity. 


Libertas est naturalis facultas ejus quod cuique 
facere libet, nisi quod de jure aut vi prohibetur, 
Co. Litt. 116. Liberty is that natural faculty 
which permits every one to do [or the natural 
power of doing] anything he pleases except 
that which is restrained by law or force. 


‘Libertas inestimabilis res est. Liberty is an 


inestimable thing; a thing above price. Dig. 
50, 17, 106; Fleta, lib. 2, c. 51, § 13. 
Libertas non recipit zstimationem. Freedom 


does not admit of valuation. Bract. fol. 14. 


Libertas omnibus rebus favorabilior est. Lib- 
erty is more favored than all things, [any- 
thing.] Dig. 50, 17, 122. 


Libertates regales ad coronam spectantes ex 
concessione regum à corona exierunt. 2 Inst. 
496. Royal franchises relating to the crown 
have emanated from the crown by grant of 
kings, 


LIBERTATIBUS ALLOCANDIS. A writ ly- 
ing for a citizen or burgess, impleaded con- 
trary to his liberty, to have his privilege al- 
lowed. Reg. Orig. 262. 


LIBERTATIBUS EXIGENDIS IN ITINERE. 
An ancient writ whereby the king commanded 
the justices in eyre to admit of an attorney 
for the defense of another’s liberty. Reg. 
Orig. 19. 


LIBERTI, LIBERTINI. Lat. In Roman law. 
Freedmen. The condition of those who, hav- 
ing been slaves, had been made free. 1 
Brown, Civ. Law 99. There seems to have 
been some difference in the use of these two 
words; the former denoting the manumitted 
slaves considered in their relations with their 
former master, who was now called their 
“patron;” the latter term applying to them 
in their status in the general social economy 
of Rome subsequent to manumission. Lee. 
El. Dr. Rom. § 98. See Morey, Rom. L, 236. 


LIBERTICIDE. A destroyer of liberty. 


LIBERTIES. Privileged districts exempt 
from the sheriffs jurisdiction; as, “gaol 
liberties.” See Gaol. 

In colonial times, laws, or legal rights rest- 
ing upon them. The early colonial ordinances 
in Massachusetts were termed laws and 
liberties, and the code of 1641 the “Body of 
Liberties.” Com. v. Alger, 7 Cush. (Mass.) 
70. ` 
Formerly, political subdivisions of Phila- 
delphia; as, Northern Liberties. 


Libertinum ingratum leges civiles In pristinam 
servitutem redigunt; sed leges Angliæ semel 
manumissum semper liberum judicant, Co. 


.LIBERTY. Freedom; 
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Litt. 137. The civil laws reduce an ungrate- 
ful freedman to his original slavery; but the 
laws of England regard a man once manumit- 
ted as ever after free, 


exemption from ex- 
traneous control. The power of the will to 
follow the dictates of its unrestricted choice, 
and to direct the external acts of the in- 
dividual withont restraint, coercion, or con- 
trol from other persons. See Booth v. Illinois, 
22 S. Ct. 425, 184 U. S. 425, 46 L. Ed. 623; 
Munn v. Illinois, 94 U. S. 142, 24 L. Ed. 77; 
People v. Warden of City Prison, 157 N. Y. 
116, 51 N. E. 1006, 43 L. R. A. 264, 68 Am. St. 
Rep. 763; Bessette v. People, 193 Ill. 334, 62 
N. E. 215, 56 L. R. A. 558; State v. Continent- 
al Tobacco Co., 177 Mo. 1, 75 S. W. 737; 
Kuhn v. Detroit City Council, 70 Mich. 534, 
38 N. W. 470; People v. Judson, 11 Daly 
(N. Y.) 1. . 

Freedom from all restraints except such as 
are justly imposed by law. Ex parte Kreut- 
zer, 187 Wis. 463, 204 N. W. 595, 604. Frec- 
dom from restraint, under conditions essential 
to the equal enjoyment of the same right by 
others; freedom regulated by law. Kelly v. 
James, 37 S. D. 272, 157 N. W. 990, 991. The 
absence of arbitrary restraint, not immunity 
from reasonable regulations and prohibitions 
imposed in the interests of the community. 
Southern Utilities Co. v. City of Palatka, 86 
Fla. 583, 99 So. 236, 240. See, also, Western 
Theological Seminary v. City of Evanston, 325 
Ill, 511, 156 N. E. 778, 782; Hall v. State, 100 
Neb. 84, 158 N. W. 362, 364, L. R. A. 1916F, 
136; Hardie-Tynes Mfg. Co. v. Cruse, 189 Ala. 
66, 66 Sp. 657, 661. 


Liberty, on its positive side, denotes the fullness 
of individual existence; on its negative side it de- 
notes the necessary restraint on all, which is needed 
to promote the greatest possible amount of liberty 
for each. Amos, Science of Law, p. 90. 

The word “liberty” as used in the state and federa} 
Constitutions means, in a negative sense, freedom 
from restraint, but in a positive sense, it involves 
the idea of freedom secured by the imposition of re- 
straint, and it is in this positive sense that the state, 
in the exercise of ita police powers, promotes the 
freedom of all by the imposition upon particular 
persons of restraints which are deemed necessary 
for the general welfare. Fitzsimmons v. New York 
State Athletic Commission (Sup.) 146 N. Y. 8. 11%, 
121. 

“Liberty,” in so far as it is noticed by govern- 
ment, is restraint, rather than license. It isa yield- 
ing of the individual will to that of the many, sub- 
ject to such constitutional guarantees or limitations 
as will preserve those rights and privileges which 
are admitted of all men to be fundamental, “Lib- 
erty” in the civil state is a giving up of natural 
right in consideration of equal protection, and op- 
portunity. Weber v. Doust, 84 Wash. 330, 146 P. 623, 
625. : 

The “personal liberty” guaranteed by Const. U., 
S. Amend. 13 consists in the power of locomotion 
without imprisonment or restraint unless by due 
course of law, except those restraints imposed to pre- 
vent commission of threatened crime or in punish- 
ment of crime committed, those in punishment of 
contempts of courts or legislative bodies or to render 
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their jurisdiction effectual, and those necessary to 
enforce the duty citizens owe in defense of the state 
to protect community against acts of those who by 
reason of mental infirmity are incapable of self- 
control. Ex parte Hudgins, 86 W. Va. 526, 108 S. E. 
327, 329, 9 A. L. R. 1961. 

“Liberty,” as used in the provision of the four- 
teenth amendment to the federal constitution, for- 
bidding the states to deprive any person of life, 
liberty, or property without due process of law, 
includes, it seems, not merely the right of a person 
to be free from physical restraint, but to be free 
in the enjoyment of all his faculties in all lawful 
ways; to live and work where he will; to earn his 
livelihood by any lawful calling; to pursue any live- 
lihood or ayocation; and for that purpose to enter 
into all contracts which may be proper, necessary, 
and essential to carrying out the purposes above 
mentioned. Allgeyer y. State of Louisiana, 17 S. Ct. 
427, 165 U. S. 578, 41 L. Ed, 882; State v. Wilson, 
101 Kan. 789, 168 P.: 679, 682, L. R. A. 1918B, 3874; 
Hyatt v. Blackwell Lumber Co., 31 Idaho, 452, 173 P. 
1083, 1084, 1 A. L. R. 1663; Shilling v, State, 143 Miss. 
709, 109 So. 737, 739;, Wolff Pack. Co. v. Court of In- 
dustrial Relations, 43 S. Ct. 630, 262 U. S. 522, 67 L. 
Ed. 1103; Ex parte Messer, 87 Fla. 92, 99 So. 330, 
333; Minot Special School Dist. No. 1 v. Olsness, 53 
N. D. 683, 208 N. W. 968, 970, 45 A. L. R. 1337; In re 
Opinion of the Justices, 220 Mass. 627, 108 N. E. 807, 
L. R. A. 1917B, 1119; Alabama & N. O. Transp. Co. 
v. Doyle (D. C.) 210 F. 173, 178. The word “liberty” 
denotes, not merely freedom from bodily restraint, 
but also the right of the individual to contract, to 
engage in any of the common occupations of life, to 
acquire useful knowledge, to marry, establish a home, 
and bring up children, to worship God according to 
the dictatés of his own conscience, and generally to 
enjoy those privileges long recognized at common 
law as essential to’ the orderly pursuit of happiness 
by free men, Meyer v. State of Nebraska, 43 S. Ct. 
625, 626, 262 U. S. 390, 67 L. Ed. 1042, 29 A. L, R. 
1446; Jenkins v. State, 14 Ga. App. 276, 80 SÌ E. 688, 
690. See, also, Lawrence v, Barlow, 77 W. Va. 289, 
87 5. E, 380, 381; Rawles v, Jenkins, 212 Ky. 287, 
279 S. W. 350, 351; People v. Horwitz, 27 N. Y. Cr. R. 
237, 140 N. Y. S. 487, 441. 


Also, a franchise or -personal privilege, be- 
ing some part of the sovereign power, vested 
in an individual, either by grant or prescrip- 
tion. 


The term is used in the expression, rights, liber- 
ties, and fřanchises, asa word of the same general 
class and meaning with those words and privileges. 
This use of the term is said to haye been strictly 
conformable to its sense as used in Magna Charta 
and in English declarations of rights, statutes, 
grants, etc.; Com. v. Alger; 7 Cush. (Mass.) 70. 


In a derivative sense, the place, district, or 
boundaries within which a special franchise is 
enjoyed, an immunity claimed, or a jurisdic- 
tion exercised. In this sense, the term is 
commonly used in the plural; as the “liberties 
of the city.” 


_ , Civil Liberty 
The liberty of a member of society, being a 


man’s natural liberty, so far restrained by 
human laws (and no further) as is necessary 


and expedient for the general advantage of . 


the public. 1 Bl. Comm. 125; 2 Steph. 487. 
The power of doing whatever the laws permit. 
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1 Bl. Comm. 6; Inst. 1, 8, 1. See People v. 
Berberrich, 20 Barb. (N. Y.) 231; In re 
Ferrier, 103 Ill. 372, 43 Am. Rep. 10; Dennis 
v. Moses, 18 Wash. 587, 52 P. 333, 40 L. R. A. 
302; State v. Kreutzberg, 114 Wis. 580, 90 
N. W. 1098, 58 L. R. A. 748, 91 Am. St. Rep. 
934; Hayes v. Mitchell, 69 Ala. 454; Bell y. 
Gaynor, 14 Mise. 334, 86 N. ¥. S. 122. The 
greatest amount of absolute liberty which 
can, in the nature of things, be equally pos- 
sessed by every citizen in a state. Guarantied 
protection against interference with the in- 
terests and rights held dear and important by 
large classes of civilized men, or by all the 
members of a state, together with an effectual 
share in the making and administration of 
the laws, as the best apparatus to secure that 
protection. Lieber, Civ. Lib. 24. 


Liberty of a Port 


In marine insurance. A license or permis- 
sion incorporated in a marine policy allowing 
the vessel to touch.and trade at a designated 
port other than the principal port of destina- 
tion. See Allegre v. Maryland Ins. Co., 8 Gill 
& J. (Md.) 200, 29 Am. Dec. 536. 


Liberty of Conscience 
Religious liberty, as defined below. 


Liberty of Contract 


The ability at will, to make or abstain from 
making, a binding obligation enforced by the 
sanctions at the law. Judson, Liberty of 
Contract, Rep. Am. Bar Ass'n (1891) 283. 
The right to. contract about one’s affairs, in- 
cluding the right to make contracts of em- 
ployment, and to obtain the best terms one 
can as the'result of private bargaining. Ad- 
kins v. Children’s Hospital of District of 
Columbia, 43 S. Ct. 394, 396, 261 U. S. 525, 67 
L. Ed. 785, 24 A. L. R. 1238. It includes the 
corresponding right to accept a contract pro- 
posed. St. Louis Southwestern Ry. Co. of 
Texas v. Griffin, 106 Tex. 477, 171 S. W. 708, 
704, L. R. A. 1917B, 1108. There is, however, 
no absolute freedom of contract. The gov- 
ernment may regulate or forbid any contract 
reasonably calculated to affect injuriously 
public interest. Atlantic Coast Line R. Co. 
v. Riverside Mills, 31 S. Ct. 164, 219 U. 8. 186, 
55 L. Ed. 167, 31 L. R. A. (N. S) T. 


Liberty of Speech 


Freedom accorded by the constitution or 
laws of a state to express opinions and facts 
by word of mouth, uncontrolled by any cen- 
sorship or restrictions of government. But 
language tending to the violation of the 
rights of personal security and private prop- 
erty, and toward breaches of the public peace, 
is an abuse of the right, State v. Boyd, 86 N. 
J. Law, 75, 91 A. 586, 587; which is not li- 
cense, nor lawlessness, but rather the right to- 
fairly criticize and comment, State y. Pape, 90 
Coun. 98, 96 A, 313, 315. Liberty never has) 
meant the unrestricted right to say what one‘ 
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pleases at all times and under all circumstance- 
es, Fraina v. U. S. (C. C. Æ.) 255 F. 28, 35. It 
has been thought that the liberty to speak in- 
cludes .the corresponding right to be silent, 
and that this right is infringed by a statute 
compelling a corporation to give a discharged 
employee a statement of the cause of dis- 
charge. St. Louis Southwestern Ry. Co. of 
Texas v. Griffin, 106 Tex. 477, 171 S. W. 703, 
705, L. R. A. 191:7B, 1108. 


Liberty of the Globe 


In marine insurance. A license or permis- 
sion incorporated in a marine policy authoriz- 
ing the vessel to go to any part of the world, 
instead of being confined to a particular port 
of destination. See Eyre v. Marine Ins. Co., 
6 Whart. (Pa.) 254. 


Liberty of the Press 


The right to print and publish the truth, 
from good motives and for justifiable ends. 
People v. Croswell, 8 Johns, Cas. 394. The 
right to print without any previous license, 
subject to the consequences of the law. 3 
Term 431; Respublica vy. Dennie, 4 Yeates 
(Pa.) 267, 2 Am. Dec. 402; Williams Printing 
Co. v. Saunders, 113 Va. 156, 73 S. E. 472, 
Ann. Cas. 1918E, 693. The right freely to 
publish whatever the citizen may please, and 
to be protected against any responsibility for 
so doing except so far as such publications, 
from their blasphemy, obscenity, or scandal- 
ous character, may be a public offense, or as 
by their falsehood and malice they may in- 
juriously affect the standing, reputation, or 
pecuniary interests of individuals. Cooley, 
Const. Lim. p. 422. It is said to consist in 
this: “That neither courts of justice, nor any 
judges whatever, are authorized to take no- 
tice of writings intended for the press, but are 
confined to those which are actually print- 
ed.” De Lolme, Eng. Const. 254. 


Liberty of the Rules 


A privilege to go out of the Fleet and 
Marshalsea prisons within certain limits, and 
there reside, Abolished by 5 & 6 Vict. c. 22. 


Liberty to Hold Pleas 


The liberty of having a court of one’s own. 
Thus certain lords had the privilege of hold- 
ing pleas within their own manors. 


Natural Liberty 


The power of acting as one thinks fit, with- 
out any restraint or control, unless by the law 
of nature. 1 Bl. Comm. 125. The right which 
nature gives to all mankind of disposing of 
their persons and property after the manner 
they judge most consistent with their happi- 
ness, on condition of their acting within the 
limits of the law of.nature, and so as not to 


interfere with an equal exercise of the same. 


rights by other men. Burlamaqui, c. 3, $ 15; 
1 BI. Comm. 125. It is called by Lieber social 
liberty, and is defined as the protection or un- 
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restrained action in as high a degree as the 
same claim of protection of each individual 
admits of. 


Personal Liberty 


The right or power of locomotion ; of chang- 
ing situation, or moving one’s person to what- 
soever place oue’s own inclination may direct, 
without imprisonment or restraint, unless by 
due course of law. 1 Bl. Comm. 134. Civil 
Rights Cases, 3 S. Ct. 42, 109 U. 8. 3, 27 L. 
Ed. 835; Pinkerton v. Verberg, 78 Mich. 573, 
44 N. W. 579, 7 L. R. A. 507, 18 Am. St. Rep. 
473. 

Political Liberty 


Liberty of the citizen to participate in the 
operations of government, and particularly in 
the making and administration of the laws. 


Religious Liberty 


Freedom from dictation, constraint, or con- 
trol in matters affecting the conscience, religi- 
ous beliefs, and the practice of religion; free- 
dom to entertain and express any or no sys- 
tem of religious opinions, and to engage in or 
refrain from any form of religious observance 
or public or private religious worship, not 
inconsistent with the peace and good order of 
society and the general welfare. See Frazee’s 
Case, 63 Mich. 396, 30 N. W. 72, 6 Am. St. Rep. 
310; State v. White, 64 N. H. 48, 5 A. 828, 


Liberum corpus nullam recipit astimationem. 
Dig. 9, 3, 7T. The body of a freeman does not 
admit of valuation. 


Liberum est cuique apud se explorare an ex- 
pediat sibi consilium. Every one is free to as- 
certain for himself whether a recommenda- 
tion is advantageous to his interests, Upton 
v. Vail, 6 Johns. (N. Y.) 181, 184; 5 Am. Dec. 
210. 


LIBERUM MARITAGIUM: In old English 
law. Frank-imarriage. Bract. fol. 21; Lit- 
tleton, § 17. 


LIBERUM SERVITIUM. Free service. Serv- 
ice of a warlike sort by a feudatory tenant: 
sometimes called “servitium liberum armo- 
rum.” Jacob. l 
Service not unbecoming the character of a 
freeman and a soldier to perform; asto serve 
under the lord in his wars, to pay a sum of 
money, and the like. 2 Bl. Comm. 60. 


The tenure of free service does not make a villein 
a free man, unless homage or manumission precede, 
any more than a tenure by villein services makes a 
freeman a villein. Bract, fol. 24. 


LIBERUM SOCAGIUM. In old English law. 
Free socage. Bract. fol. 207; 2 Bl. Comm. 
61, 62. 
LIBERUM TENEMENTUM, 
In Real Law 
Freehold. Frank-tenement, 


. 
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In Pleading 


A plea of freehold. A plea by the defend- 
ant in an action of trespass to real property 
that the locus in quo is his freehold, or that of 
a third person, under whom he acted, 1 Tidd, 
Pr. 645; 2 Salk. 453; 7 Term 355; 1 Wms. 
Saund. 299b. 


LIBLAC. In Saxon law. Witchcraft, par- 
ticularly that kind which consisted in the 
‘compounding and administering of drugs and 
philters. Sometimes occurring in the Latin- 
ized form lidlacum. 


LIBRA. In old English law. A pound; also 
a sum of money equal to a pound sterling. 


LIBRA ARSA. A pound burned; that is, 
melted, or assayed by melting, to test its 


purity. Libre arse et pensate, pounds burned. 


and weighed. A frequent expression in 
Domesday, to denote the purer coin in which 
rents were paid. Spelman; Cowell. 


LIBRA NUMERATA. A pound of money 
counted instead of being weighed. Spelman. 


LIBRA PENSA. A pound of money by 
weight. It was usual in former days not only 
to sell the money, but to weigh it; because 
many cities, lords, and bishops, having their 
mints, coined money, and often very bad 
money, too, for which reason, though the 
pound consisted of 20 shillings, they weighed 
it. Ene. Lond, 


LIBRARIUS. In Roman law. A writer or 
amanuensis; a copyist. Dig. 50, 17, 92. 


LIBRATA TERRA. A portion of ground 
containing four oxgangs, and every oxgang 
fourteen acres. Cowell. This is the same 
with what in Scotland was called “pound- 
land” of old extent. Wharton. 


LIBRIPENS. In Roman law. A weigher or 
balance-holder. The person who held a braz- 
en balance in the ceremony of emancipation 
per æ et libram. Inst. 2, 10, 1. 


A neutral person or balance holder, who was pres- 
ent at a conveyance of real property. He held in 
his hand the symbolic balance, which was struck by 
the purchaser with a piece of bronze as a sign of 
the completion of the conveyance, The bronze was 
then transferred to the seller as a sign of the pur- 
chase money. Morey, Rom, L. 21, 8. 


Librorum appeilatlone continentur omnia volu- 
mina, sive in charta, siva in membrana sint, sive 
in quavis alia materia. Under the name of 
books are contained all volumes, whether up- 
on paper, or parchment, or any other material. 
Dig. 32, 52, pr. 


LICENCIADO. In Spanish law. An attor- 
ney or advocate; particularly, a person ad- 
mitted to the degree of “Licentiate in Juris- 
prudence” by any of the literary. universities 
of Spain, and who is thereby authorized to 
' practice in all the courts. Escriche. 
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LICENSE. 


In Constitutional Law, and In the Law of 
Contracts 


A permission, accorded by a competent au- 
thority, conferring the right to do some act 
which without such authorization would be 
illegal, or would be a trespass or a tort. 
State v. Hipp, 88 Ohio St. 226; Youngblood 
v. Sexton, 32 Mich. 406, 20 Am. Rep. 654; 
Hubman v. State, 61 Ark. 482, 33 S. W. 848; 
Chicago v. Collins, 175 Ill. 445, 51 N. E. 907, 
49 L. R. A. 408, 67 L. R. A. 224; City of Hous- 
ton v, Richter (Tex. Civ. App.) 157 S. W. 189. 
192; Message Photo-Play Co. v. Bell, 179 App. 
Div. 13, 166 N. Y. S. 338, 341. A permit or 
privilege to do what otherwise would be un- 
lawful. Palmetto Fire Ins. Co. v. Beha (D. C.) 
18 F.(2d) 50, 505; Harry E. Prettyman, Inc., 
v. Florida Real Estate Commission, 92 Fla. 
515, 109 So. 442, 445; La Plante v. State - 
Board of Public Roads, 47 R. I. 258, 131 A. 
641, 642. 


A permit, granted by the sovereign, generally for 
a consideration (Smith v. Commonwealth, 175 Ky. 
286, 194 S. W. 367, 370), to a person, firm, or corpora- 
tion to pursue some occupation or to carry on some 
business subject to regulation under the police power. 
State ex rel. Guillot y, Central Bank & Trust Co., 148 
La, 1053, 79 So. 857, 858. 

A “license” is in no sense a contract between the 
state and the licensee, but is a mere persona! per- 
mit, neither transferable nor yendible. Foshee v. 
State, 15 Ala. App. 113, 72 So. 685; Ex parte Deats, 
22 N. M. 536, 166 P. 913, 915; State v. Clark, 79 Tex. 
Cr. R. 559, 187 S. W. 760, 766; Gherna v. State, 16 
Ariz. 344, 146 P. 494, 502, Ann. Cas. 1916D, 94; Murphy 
Liquor Co. y. Medbery, 35 S. D. 589, 153 N. W. 654. 


Also, the written evidence of such permis- 
sion, 


In Real Property Law 


An authority to do a particular act or series 
of acts upon the land of another without pos- 
sessing any estate or interest therein. Polley 
v. Ford, 190 Ky. 579, 227 S. W. 1007, 1008; 
Haas v. Brannon, 99 Okl. 94, 225 P. 934, 986; 
Grant v. Haymes, 164 Ga. 371, 188 S. E. 892, 
894; Priddy v. Green (Tex. Civ. App.) 220 
S. W. 248, 248; Clifford v. O'Neill, 12 App. 
Div. 17, 42 N. Y. S. 607; Davis v. Townsend, 
10 Barb. (N. Y.) 343; Morrill v. Mackman, 
24 Mich. 282, 9 Am. Rep. 124; Wynn v. Gar- 
land, 19 Ark. 23, 68 Am. Dec. 190; Cheever 
v. Pearson, 16 Pick. (Mass.) 266; Metcalf v. 
Hart, 3 Wyo. 513, 27 P. 900, 31 P. 407, 31 Am. 
St. Rep. 122; Clark v. Glidden, 60 Vt. 702, 15 
A. 358. A permissive use. Novinger v. Shoop 
(Mo. Sup.) 201 S. W. 64, 66. 


A personal, revocable, and unassignable privilege 
conferred, either by writing or by parol, to do one 
or more acts on land without possessing any tnterest 
therein, Gravelly Ford Canal Co. v. Pope & Talbot 


“Kant Co., 36 Cal. App. T17, 178 P. 155, 163; Schnuerfe 


. Gilbert, 43 S. D. 535, 180 N. W. 953, 954. 


Also, the written evidence of authority so 
accorded, 
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Executed license. That which exists when 
the licensed act has been done. 

EBeecutory license. That which exists 
where the licensed act has not been performed, 

Express license, One which is granted in 
direct. terms, 

Implied license. 
to have been given from the acts of the party 
authorized to give it. 

Simple license. 
of the grantor; 4. e., one not coupled with a 
grant. Cook v. Stearnes, 11 Mass. 533; Mum- 
ford v. Whitney, 15 Wend. (N. Y. 380, 30 
Am. Dec. 60; Fluker v. Banking Co., 81 Ga. 
461, 8 S. E. 529, 2 L. R. A. 848, 12 Am. St. Rep. 
328; Wheeler v. West, 78 Cal. 95, 20 P. 45; 
Cowles v. Kidder, 24 N. H. 364, 57 Am. Dec. 
287. 


It is distinguished from an ‘‘easement,” which im- 
plies an interest in the land to be affected, and a 
“lease,” or right to take the profits of land. It may 
be, however, and often, is, coupled with a grant of 
some interest in the land itself, or right to take the 
profits, 1 Washb. Real Prop. *398; Davis v. Tway, 
16 Ariz, 566, 147 P. 750, L. R. A. 1915H, 604; Markley 
v. Christen (Tex. Civ. App.) 226 S. W. 150, 153; 
Penman v. Jones, 256 Pa. 416, 100 A. 1043, 1046. 

A license is an authority to enter on land which is 
generally granted by parol and may be revoked by 
the licensor at. pleasure and is not assignable, being 
a personal privilege, while an easement confers an 
interest in the land and may not be terminated at 
the pleasure of the servient owner. Louisville Chair 
& Furniture Co. v. Otter, 219 Ky. 757, 294 S. W. 483, 
485. 

The distinction between an easement and a license 
is often so metaphysical, subtle, and shadowy as to 
elude analysis. But there are certain fundamental 
principles underlying most cases which enable courts 
‘to distinguish an easement from a license when 
coustrued in the light of surrounding circumstances. 
Hast Jersey Iron Co. v. Wright, 32 N. J. Eq. 254; 
Nunnelly v. Iron Co., 94 Tenn. 397, 29 S. W, 361, 28-L, 
R. A, 401. 

A “tenancy” implies some interest in the land 
leased, while a “license” conveys only a temporary 
privilege in the use of property usually revocable at 
the will of the licensor. Klein v. City of Portland, 
106 Or. 686, 213 P. 147, 150; Vicker v. Byrne, 155 Wis. 
281, 148 N. W. 186, 188. But see Mitchell v. Probst, 
52 Okl. 10, 152 P. 597, 598. 

An “invitation” is inferred where there is a com- 
mon interest or mutual advantage, or where an own- 


er or occupant of premises, by acts or conduct, leads- 


another to believe the premises or something there- 
on were intended to be used by such other person, 
that such use is not only acquiesced in by the owner 
-or occupant, but is in accordance with the inten- 
tion or design for which the way, place, or thing 
was adapted or prepared or allowed to be used; 
while a “license” is implied where the object is the 
mere pleasure, convenience, or benefit of the person 
enjoying the privilege. Kruntorad v. Chicago, R. I. 
.& P. Ry. Co., 111 Neb. 753, 197 N. W. 611, 612; Milau- 
skis v. Terminal R. Ass’n of St. Louis, 286 Ill. 547, 
122 N. E. 78, 81: Konick v. Champneys, 108 Wash, 
35, 183 P. 75, 77, 6 A. L. R. 459; Bush v. Weed Lum- 
ber Co., 63 Cal. App. 426, 218 P, 618, 620; Polluck v. 
Minneapolis & St. L. R. Co., 44 S. D.:249, 183 N., W. 
2859, 862. 


One which is presumed 


One revocable at the will 


LICENSE 


Ta Pleading 


A plea of justification to an action of tres- 
pass that the defendant was authorized by 
the owner of the freehold to commit the tres- 
pass complained of. 


In the Law of Patents 


A written authority granted by the owner 
of a patent to another person empowering the 
latter to make or use the patented article 
for a limited period or in a limited territory. 
Any transfer of patent rights short of as- 
sighment. Wayman v. Louis Lipp Co. (D. C.) 
222 F. 679, 681. It signifies the assignment by. 
the patentee to another of rights less in de- 
gree than the patent itself. Arnold v. North 
American Chemical Co., 232 Mass. 196, 122 
N. E. 283, 284. 


A “license” is a permission to make, use or sell 
articles embodying invention, or is a transfer which 
does not affect the monopoly of the patent, other- 
wise than by estopping licensor from exercising its 
prohibitory powers in derogation of privileges con- 
ferred on licensee. De Forest Radio Telephone & 
Telegraph Co. v. Radio Corporation of America (D. 
C.) 9 F.(2d) 150, 151. 

Cy 
In International Law 


Permission granted by a belligerent state to 
its own subjects, or to the subjects of. the 
enemy, to carry on a trade interdicted by war. 
Wheat, Int. Law, 447. 


In General 


-High license. A system for the regulation 
and restriction of the traffic in intoxicating 
liquors, of which the distinguishing feature is 
the grant of licenses only to carefully selected 
persons and the charging of a license fee so 
great in amount as automatically to limit the 
number of retailers. 


—Letter of license. In English law, a written 
instrument in the nature of an agreement, 
signed by all the creditors of a failing or em- 
barrassed debtor in trade, granting him an 
extension of time for the payment of the 
debts, allowing him in the mean time to carry 
on the business in the hope of recuperation, 
and protecting him from arrest, suit, or other 
interference pending the agreement. This 
form is not usual in America; but something 
similar to it is found in the “composition” or 
“extension agreement,” by which all the cred- 
itors agree to fund their claims in the form 
of promissory notes, concurrent as to date and 
maturity, sometimes payable serially and 
sometimes extending over a term of years. 
Provision is often made for the supervision or 
partial control of the business, in the mean 
time, by a trustee or a committee of the cred- 
itors, in which case the agreement is some 
times called a “deed of inspectorship,” though 
this term is more commonly used in England 
than in the United States. 


LICENSE 


—License cases. The name given to the group 
of cases including Peirce v. New Hampshire, 
5 How. 504, 12 L. Ed. 256, decided by the 
United States supreme court in 1847, to the 
effect that state laws requiring a license or 
the payment of a tax for the privilege of sell- 
ing intoxicating liquors were not in conflict 
with the constitutional provision giving to 
congress the power to regulate interstate com- 
merce, even as applied to liquors imported 
from another state and remaining in the orig- 
inal and unbroken packages. This decision 
was overruled in Leisy v. Hardin, 135 U..8. 
100, 10 Sup. Ct. 681, 34 L. Ed. 128, which in 
turn was counteracted by the act of congress 
of August 8, 1890, commonly called the “Wil- 
son law.” 


—tLicense fee or tax. The price paid to gov- 
ernmental or municipal authority for a license 
to engage in and pursue a particular calling 
or occupation. See Home Ins, Co. v. Augusta, 
50 Ga. 5387; Levi v. Louisville, 97 Ky. 394, 
30 S. W. 973, 28 L. R. A. 480. 


—License in amortization. A license authoriz- 
ing a conveyance of property which, without 
it, would be invalid under the statutes of 
mortmain. 


—Marriage license. A written license or per- 
mission granted by public authority to per- 
sons who intend to intermarry, usually ad- 
dressed to the minister or magistrate who is 
to perform the ceremony, or, in general terms, 
to any one authorized to solemnize marriages. 


—Registrar’s license. In English law, a license 
issued by an officer of that name authorizing 
the solemnization of a marriage without the 
use of the religious ceremony ordained by the 
Church of England. 


—Rod license. In Canadian law, a license, 
granted on payment of a tax or fee, permit- 
ting the licensee to angle for fish (particularly 
salmon) which are otherwise protected or pre- 
served. 


—Special license. In English law. One grant- 
ed by the archbishop of Canterbury to au- 
thorize a marriage at any time or place what- 
ever, 2 Steph. Comm. 247, 255. 


LICENSED VICTUALLER. A term applied, 
in England, to all persons selling any kind of 
intoxicating liquor under a license from the 
justices of the peace. Wharton. 


LICENSEE. A person to whom a license has 
been granted. See Dennis v. State, 5 Boyce 
(Del.) 298, 92 A. 853. 

A person who is neither a passenger, serv- 
ant, or trespasser,.and does not stand in any. 
contractual relation with the owner of prem- 
ises, and who is permitted to go. thereon for 
his own interest, conveuience, or gratification. 
Patten v. Bartlett, 111 Me. 409, 89 A. 375, 376, 
49 L. R. A. (N. 8.) 1120; . Petree v. Davison- 
Paxon-Stokes Co., 30 Ga. App. 490, 118 S. E. 
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697, 698; J. Ray Arnold Lumber Co. v. Car- 
ter, 91 Fla. 548, 108 So. 815, 819, 46 A. L. R. 
1068; Hoyer v. Central R. Co. of New Jersey 
(C. ©. A.) 255 F. 498, 495; Kiser v. Colonial 
Coal & Coke Co., 115 Va. 346, 79 S. E. 348, 
849; Vaughan v. Transit Development Co., 
222 N, Y. 79, 118 N. E. 219. 


To make one a "lieensee” upon the premises or 
property of another, it must be shown that he is 
there by permission or authority of the owner, or 
his authorized agent. The permission and authority 
amounting to a license must be expressly or im- 
pliedly granted, and mere sufferance or failure to 
object to one’s presence upon another’s premises 1s 
Insufficient within itself to constitute a license, un- 
less under such circumstances that permission 
should be inferred, Texas, O. & E. Ry. Co. v. Mce- 
Carroll, 80 Ok], 282, 195 P. 139, 141; Kinsman v. Bar- 
ton & Co., 141 Wash. 311, 251 P, 563, 564. 


In Patent Law 


One who has had transferred to him, ei- 
ther in writing or orally, a less or different 
interest than either the interest in the whole 
patent, or an undivided part of such whole 
interest, or an exclusive sectional interest. 
Potter v. Holland, 4 Blatchf. 211, Fed. Cas. 
No. 11,829. 


LICENSEE BY INVITATION. <A person who: 
goes upon the lands of another with his ex- 
press or implied invitation to transact busi- 
ness with the owner or occupant or do some 
act to his advantage or to the mutual advan- 
tage of both the licensee and the owner or 
occupant. Cleveland, C., C. & St. L. Ry. Co. 
v. Means, 59 Ind. App. 383, 104 N. E. 785, 
789. 


LICENSING ACTS. This expression is ap- 
plied by Hallam (Const. Hist. c. 13) to acts 
of parliament for the restraint of printing, 
exeept by license. It may also be applied to 
any act of parliament passed for the pur- 
pose of requiring a license for doing any act 
whatever. But, generally, when we speak of 
the licensing acts, we mean the acts regulat- 
ing the sale of intoxicating liquors. Mozley 
& Whitley. 


LICENSOR. The person who gives or grants 
a license, 


LICENTIA. Lat. 
sion. 


License; leave; permis- 


LICENTIA CONCORDANDI. In old practice 
and conveyancing. License or leave to agree; 
one of the proceedings on levying a fine of 
lands. 2 BL Comm. 350, 


LICENTIA LOQUENDI. In old practice. 
Leave to speak, (i. e., with the plaintiff;) an 
imparlance; or rather leave to imparl. 3 
Bl. Comm. 299. 


LICENTIA SURGENDI. In old English 
practice. License to arise; permission given 
by the court to a tenant in a real action, who 
had cast an essoin de malo lecti, to arise out 
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of his bed. Also, the writ thereupon, If the 
demandant can show that the tenant was seen 
abroad before leave of court, and before be- 
ing viewed by the knights appointed by the 
court for that purpose, such tenant shall be 
taken to be deceitfully essoined, and to have 
made default. Bract. lib. 5; Fleta, lib. 6, c. 
10. 


LICENTIA TRANSFRETANDI. A writ or 
warrant directed to the keeper of the port of 
Dover, or other seaport, commanding him to 
let such persons pass over sea as have ob- 
tained the royal license thereunto. Reg. Orig. 
193. 


LICENTIATE. One who has license to prac- 
tice any art or faculty. 


_ LICENTIOUSNESS.’ The indulgence of the 
arbitrary will of the individual, without re- 
gars to ethics or law, or respect for the rights 
of others. In this it differs from “liberty ;” 
for the latter term may properly be used only 
of the exercise of the will in its moral free- 
dom, with justice to all men and obedience 
to the laws. Welch v. Durand, 36 Conn. 184, 
4 Am. Rep. 55; State v. Brigman, 94 N. C. 
889, f . 


It differs from liberty in this, that the latter is re- 
strained by natural or positive law, and consists 
in doing whatever we please not inconsistent with 
the rights of others, whereas the former does not 

respect those rights. Wolff, Inst. § 84. 


In a narrower sense, lewdness or lascivi- 
ousness. Holton v. State, 28 Fla. 308, 9 
So. 716. ° 


LICERE. Lat. To be lawful; to be allowed 
or permitted by law. Calvin. 


LICERE, LICERI. Lat. In Roman law. To 
offer a price for a thing; to bid for it. 


LICET. Lat. From the verb “licere,” (q. v.). 
It is allowed; it is permissible; it is lawful; 
not forbidden by law. 

Although; notwithstanding. Calvin. Im- 
porting, in this sense, a direct affirmation. 
Plowd. 127. 


Licet dispositio de interesse futuro sit inutilis, 
tamen potest feri declaratio præcedens que 
sortiatur effectum, interveniente novo actu. 
Although the grant of a future interest be 
inoperative, yet a declaration precedent may 
be made, which may take effect provided a 
new act intervene. Bac. Max. pp. 60, 61, 
reg. 14; Broom, Max. 498. 


LICET .SAEPIUS REQUISITUS. (Although 
often requested.) In pleading. A phrase 
used in the old Latin forms of declarations, 
and literally translated in the modern prece- 
dents. Yel. 66; 2 Chit. Pl. 80; 1 Chit. Pl. 331. 
The clause in a declaration which contains 
the general averment of a request by the 
plaintiff of the defendant to pay the sums 


LIE IN GRANT 


claimed is still called the 


requisitus.” 


“licet sæpius 


Licita bene miscentur, formula nisi juris obstet. 
Lawful acts [done by several authorities] are 
well mingled, [i. e., become united or con- 
solidated into one good act,] unless some 
form of law forbid. Bac. Max. p. 94, reg. 24 
(E. g. Two having a right to convey, each a 
moiety, may unite and convey the whole.) 


LICITACION. In Spanish law. The offering 
for sale at public auction of an estate or prop- 
erty held by co-heirs or joint proprietors, 
which cannot be divided up without detri- 
ment to the whole. See, also, Licitation. 


LICITARE. Lat. 
a price at a sale; to bid; to bid often; to 
make several bids, one above another, Cal- 
vin. 


LICITATION. In the'civil law. An offering 
for sale to the highest bidder, or to him who 
will give most for a thing. An act by which 
co-heirs or other co-proprietors of a thing in 
common and undivided between them put it 
to bid between them, to be adjudged and to 
belong to the highest and last bidder, upon 
condition that he pay to each of his co-pro- 
prietors a part in the price equal to the un- 
divided part which each of the said co-propri- 
etors had in the estate licited, before the ad- 
judication. Poth. Cont. Sale, nn. 516, 688. 
See Garbarich v. Meyer, 154 La. 325, 97 So. 
459, 460. 


LICITATOR. In Roman law. A bidder ata 
sale. 


LICKING OF THUMBS. An ancient formal- 
ity by which bargains were completed. 


LIDFORD LAW. A sort of lynch law, where- 
by a person was first punished and then tried. 
Wharton. 


LIE, n. An untruth deliberately told; the 
uttering or acting of that which is false for 
the purpose of deceiving; intentional mis- 
statement. Brothers v. Brothers, 208 Ala. 
258, 94 So. 175, 177. 


LIE, v. To subsist; to exist; to be sustain- 
able; to be proper or available. Thus the 
phrase “an action will not lie’ means that an 
action cannot be sustained, or that there is 
no ground upon which to found the action. 


LIE IN FRANCHISE. Property is said to “lie 
in franchise” when it is of such a nature that 
the persons entitled thereto may seize it with- 
out the aid of a court; e. g., wrecks, waifs, 
estrays. 


LIE IN GRANT. Incorporeal hereditaments 
are said to “lie in grant;” that is, they pass 
by force of the grant (deed or charter) with- 
out livery. 


In Roman law. To offer’ 


LIE IN LIVERY 


LIE IN LIVERY. A term applied to corporeal 
hereditaments, freeholds, ete., signifying that 
they pass by livery, not by the mere foree of 
the grant. 


LIE IN WAIT. See Lying in Wait. 


LIE TO. To adjoin. A cottage must have 
had four acres of land laid to it. See 2 Show. 
279. 


LIEFTENANT. An old form of “lieutenant,” 
and still retained as the vulgar pronunciation 
of the word. 


LIEGE. 
` In Feudal Law 


Bound by a feudal tenure; bound in al- 


‘legiance to the lord paramount, who owned 


no superior. 


The term was applied to the lord, or liege lord, to 
whom allegiance was due, since he was bound to pro- 
tection and a just government, and also to the feuda- 
tory, liegeman, or subject bound to allegiance, for he 
was bound to tribute and due subjection. 34 & 35 
Hen. VIII. So Heges are the king’s subjects. Stat. 
8 Hen. VI. c. 10; 14 Hen, VIII. c. 2. So in Scotland, 
Bell, Dict. 


In Old Records 


-Full; absolute; perfect; pure. Liege wid- 
owhood was pure widowhood. Cowell. 
Ligius was also used; e. g. ligia potestas, full 
and free power of disposal. Paroch. Antiq. 
280. 


LIEGE HOMAGE. Homage which, when per- 
formed by one sovereign prince to another, in- 
cluded fealty and services, as opposed to sim- 


ple homage, which was a mere acknowledg-. 


ment of tenure. (1 Bl. Comm. 367; 2 Steph. 
Comm. 400.) Mozley & Whitley. 


LIEGE LORD. A sovereign; a superior lord. 


LIEGE POUSTIE. In Scotch law. That 
state of health which gives a person full pow- 
er to dispose of, mortis causd or otherwise, 
his heritable property. Bell. A deed ex- 
ecuted at the time of such a state of health, 
as opposed to a death-bed conveyance. The 
term seems to be derived from the Latin 
“legitima potestas.” 


LIEGEMAN. 
Cowell 


He that oweth allegiance. 


LIEGER, or LEGER. A resident ambassador. 
LIEGES, or LIEGE PEOPLE. Subjects. 


LIEN. At common law, a mere right arising 
only in cases of the possession of another’s 
chattel by a person, as a mechanic or artisan, 
who, according to some authorities, has im- 
proved the chattel, or who, according to oth- 
ers, has performed labor thereon or given it 
some particular care at the request, express 


-or implied, of the owner, to retain possession 


until. the debt or charge is paid. Jordan v. 
James, 5 Ohio 88; Taylor v. Baldwin,'10 Barb, 
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(N. X.) 626; Houston & T. C. Ry. Co. v. Bre- 
mond, 66 Tex. 159, 18 S. W. 448; Clemson v. 
Davidson, 5 Binn. (Pa.) 898; Danforth v. 
Pratt, 42 Me. 50; King v. Canal Co., 11 Cush. 
(Mass.) 281; Elliot v. Bradley, 23 Vt. 217; 
Egan v. A Cargo of Spruce Lath (C. C.) 43 
F. 480; Benj. Sales § 799; Mete. Yelv, 67, n.; 
2 East 235; Vaught v. Knue, 64 Ind. App. 
467, 115 N. E. 108, 109; Rapp v. Mabbett Mo- 
tor Car Co., 201 App. Div. 283, 194 N. Y. S. 
200, 202; Ellison v. Scheffsky, 141 Wash. 14, 
250 P. 452, 453; Jones v. Carpenter, 90 Fla. 
407, 106 So. 127, 129, 48 A. L. R. 1409; Op- 
penheimer v. Szulerecki, 297 Ill. 81, 130 N. E. 
325, 328, 28 A, L. R. 1439; Koenig v, Leppert- 
Roos Fur Co. (Mo. App.) 260 S. W. 756, T57. 

A hold or claim which one person has upon 
the property of another as a security for some 
debt or charge. Benedict v. Higgins, 165 App. 
Div. 611, 151 N. Y. S. 42, 44; Hubble v. Berry, ` 
180 Ind. 513, 103 N. E. 328, 330: Hunker v. 
Estes (Tex. Civ. App.) 159 S. W. 470, 478; 
Connecticut Co. v. New York, N. H. & H. R. 
Co., 94 Conn. 13, 107 A. 646, 652; State v. 
Davis, 111 Ohio St. 569, 146 N. E. 82, 84; 
Mahan v. Bitting, 108 W. Va. 449, 137 S. E. 
889, 890, 52 A. L. R. 689. 

A qualified right of property which a credi- 
tor has in or over specific property of his 
debtor, as security for the debt or charge or 
for performance of some act. 6 East 25, n 

A charge upon property for the payment 
of a debt or duty. Phiips v. Atwell, 76 Fla. 
480, 80 So. 180, 181; Hartford Fire Ins. Co. - 
v. Jones, 31 Ariz. 8, 250 P. 248, 251; Philip 
Gruner & Bros. Lumber Co. v. Hartshorn- 
Barber Realty & Building Co., 171 Mo. App. 
614, 154 S. W. 846, 850. 


A charge imposed upon specific property, by which 
it is made security for the performance of an act. 
Code Civil Proc. Cal. § 1180; Civ. Code Cal. § 2872; 
Vidal v. South American Securities Co. (C. C, A.) 
276 F. 855, 870. . 

A “lien” is not a property in or right to the thing 
itself, but constitutes a charge or security thereon. 
Koenig v. Leppert-Roos Fur Co. (Mo. App.) 260 S. 
W. 756, 758; Steagall-Cheairg Fertilizer Co. v. 
Bethume Mule Co., 181 Ala. 250, 61 So. 274, 275; The 
Poznan (C. C. A.) 9 F.(2d) 838, 846. 

In a narrow and technical sense, the term signifies 
the right by which a person in possession of per- 
sonal property holds and detains it against the own- 
er in satisfaction of a demand; but it has a more 
extensive meaning, and in common acceptation is un- 
derstood and used to denote a legal claim or charge 
on property, either real or personal, for the payment 
of any debt or duty; every such claim or charge 
remaining a lien on the property, although not in 
the possession of the person to whom the debt or 
duty is due. Downer v. Brackett, 21 Vt. 602, Fed. 
Cas. No. 4,048. And see Trust y. Pirsson, 1 Hilt. 
(N. Y.) 296; In re Byrne (D. C.) 97.F. 764; Storm v. 
Waddell, 2 Sandf. Ch. (N, Y.) 507; Stansbury v. 
Patent Cloth Mfg, Co., 5 N. J. Law, 441; The Meno- 
minie (D. C.) 36 F. 199; Mobile B. & L. Ass’n v. 
Robertson, 65 Ala. 382; The J, B. Rumbell, 13 S. Ct, 
498, 148 U. S. 1, 37 L. Ed. 845. 

A lien is a charge imposed upon specific property, 
whereas an assignment, unless in some way quali- 
fied, is properly the transfer of one’s whole interest 
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in an estate, or chattel, or other thing. Guaranteed 
State Bank of Durant v. D’Yarmett, 67 Okl. 164, 
169 P. 689, 641; Millsap v. Sparks, 21 Ariz. 317, 188 
P. 135, 136. 

An “estate” in land is tbe rigbt tọ the possession 
and enjoyment of it, while a “lien” on land is the 
right to have it sold or otherwise applied in satis- 
faction of a debt. State Bank of Decatur v. Sanders, 
14 Ark. 440, 170 8. W. 86, 89. 

A “claim” is generally a liability in personam, 
but capable of embracing both a personal liability 
and a lien on property, while a lien is a liability in 
rem. Fairbanks, Morse & Co. v. Town of Cape 
Charles, 144 Va. 56, 181 S. E. 437, 439. 


In a broader sense, any of various preferred 
or privileged claims given by statute or by 
law. Marshall v. People of State of New 
York, 254 U. S. 380, 41 S. Ct. 143, 145, 65 L. 
Ed. 315. 

In the Scotch Law 


The doctrine of lien is known by the name 
of “retention,” and that of set-off by the name 
of “compensation”; though certain rights of 
retention are also called liens. Ersk. Prin. 
374, 

In the Roman or Civil Law 


The peculiar securities which, in the com- 
mon and maritime law and equity, are termed 
“liens,” are embraced under the head of 
“mortgage and privilege.” 


Classification 


Liens are either particular or general. The 
former is a right to retain a thing for some 
charge or claim growing out of, or connected 
with, the identical thing. A general lien is 
a right to detain a chattel, ete., until payment 
be made, not only of any debt due in respect 
of the particular chattel, but of any balance 
that may be due on general account in the 
same line of business. A general lien,. be- 
ing against the ordinary rule of law, depends 
entirely upon contract, express or implied, 
from the special usage of dealing between the 
parties. Wharton. Crommelin v. Railroad 
Co., 10 Bosw. (N. X.) 80; McKenzie v. Nevius, 
22 Me. 150, 38 Am. Dec. 291; Brooks v. Bryce, 
21 Wend. (N. Y.} 16; 3 B. & P. 494. A special 
tien is in the nature of a particular lien, be- 
ing a lien upon particular property; a lien 
which the holder can enforce only as security 
for the performance of a particular act or ob- 
ligation and of obligations incidental there- 
to. Green v. Coast Line R. Co., 97 Ga. 15, 24 
- S. E. 814, 33 L. R. A. 806, 54 Am. St. Rep. 379; 
Civ. Code Cal. § 2875; Marks v. Baum Bldg. 
Co., 73 OKL 264, 175 P. 818, 822. 

Liens are also either conventional or by 
operation of law. The former is the case 
where the lien, general or particular (Cro. 
Car. 271; 6 Term, 14; 2 Kent. 637), is rais- 
ed by the express agreement and stipulation 
of the parties, in circumstances where the 
law alone would not create a lien from the 
mere relation of the parties or the details of 
their transaction. The latter is the case 
where the law itself, without the stipulation 
of the parties, raises a lien, as an implication 


or legal consequence from the relation of the 
parties or the circumstances of their dealings. 
Liens of this species may arise either under 
the rules of common law or of equity or under 
a statute. In the first case they are called 
“common-law liens ;” in the second, “equitable 
liens ;” in the third, “statutory liens.” 

Liens are either possessory or charging; 
the former, where the creditor has the right 
to hold possession of the specific property un- 
til satisfaction of the debt; the latter, where 
the debt is a charge upon the specific property 
although it remains in the debtor’s posses- 
sion. 


Other Compound and Descriptive Terms 


—Lien creditor. One whose debt or claim is 
secured by a lien on particular property, as 
distinguished from a “general” creditor, who 
has no such security. 


—Lien of a covenant. The commencement of 
a covenant stating the names of the covenant- 
ors and covenantees, and the character of 
the covenant, whether joint or several. Whar- 
ton. 


—Attorney’s lien, The right of an attorney at 
law to hold or retain in his possession the 
money or property of a client until his proper 
charges have been adjusted and paid. It re- 
quires no equitable proceeding for its estab- 
lishment. Sweeley v. Sieman, 123 Iowa, 183, 
98 N. W. 571. Also a lien on funds in court 
payable to the client, or on a judgment or de- 
cree or award in his favor, recovered through 
the exertions of the attorney, and for the en- 
forcement of which he must invoke the equi- ` 
table aid of the court. Fowler v, Lewis, 36 
W. Va. 112, 14 S. E. 447; Jennings v. Bacon, 
84 Iowa, 403, 51 N. W.15; Ackerman v. Ack- 
erman, 14 Abb. Prac. (N. Y.) 229; Mosley v. 
Norman, 74 Ala. 422; Wright v. Wright, 70 
N. Y. 98; Sanders v. Seelye, 128 Tl. 631, 21 
N. E. 601; Strohecker v. Irvine, 76 Ga. 639, 
2 Am, St. Rep. 62. See Blackburn v. Clarke, 
85 Tenn. 506, 3 S. W. 505; Taylor Iron & 
Steel Co. v. Higgins, 66 Hun 626, 20 N. Y. S. 
746. See, also, “Charging lien” and “Retain- 
ing lien,” infra, 


—Charging lien. An attorney’s lien, for his 
proper compensation, on the fund or judg- 
ment which his client has recovered by means 
of his professional aid and services. Good- 
rich v. McDonald, 112 N. Y. 157, 19 N. E. 649; 
Young v. Renshaw, 102 Mo. App. 173, 76 S. 
W. 701; Ex parte Lehman, 59 Ala. 632; 
Koons ¥. Beach, 147 Ind. 187, 45 N. E. 601, 
46 N. E. 587; In re Wilson (D. C.) 12 F. 239; 
Sewing Mach. Co. v. Boutelle, 56 Vt. 576, 48 
Am. Rep. 762; In re Craig, 171 App. Div. 218, 
157 N. Y. 8. 310, 311; Hale v. Tyson, 202 Ala. 
107, 79 So. 499. It is a specific lien covering 
only the services rendered by an attorney in 
the action in which the judgment was ob- 
tained, whereas a retaining lien is a general 
lien for the balance of the account between 
the attorney and his client, and applics to the 


LIEN 


property of the client which may come into 
the attorney’s possession in the course of his 
employment. In re Heinsheimer, 159 App. 
Div. 33, 143 N. Y. S. 895, 896. 


—Concurrent liens. Maritime liens are con- 
current when they are of the same rank, and 
for supplies or materials or services in prep- 
aration for the same voyage, or if they arise 
on different bottomry bonds to different hold- 
ers for advances at the same time for the 
same repairs. The J. W. Tucker (D. C.) 20 F. 
132. 


—Consummate lien. A term which may be 
used to describe the lien of a judgment when 
a motion for a new trial has been denied (the 
lien having theretofore been merely inchoate). 
Sterling v. Parker-Washington Co., 185 Mo. 
App. 192, 170 S. W. 1156, 1159. 


—Equitable liens are such as exist in equity, 
and of which courts of equity alone take 
cognizance. A lien is neither a jus in re nor 
a jus ad rem. It is not property in the thing, 
nor does it constitute a right of action for the 
thing. It more properly constitutes a charge 
upon the thing. Equitable liens most com- 
monly grow out of constructive trusts. Story, 
Eq. Jur. § 1215; International Realty Asso- 
ciates v. McAdoo, 87 Fla. 1, 99 So. 117, 120; 
Jones v. Carpenter, 90 Fla. 407, 106 So. 127, 
129, 48.A. L. R. 1409; Milam v. Milam, 138 
Tenn. 686, 200 S. W. 826, 827; Aldrich v. R. J. 
Ederer Co., 302 Ill. 391, 134 N. E. 726, 728. 
An equitable lien is a right, not recognized at 
law, to have a fund or specific property, or 
the procceds of its sale, applied in full or in 
part to the payment of a particular debt or 
class of debts. Burdon Cent. Sugar Refining 
Co. v. Ferris Sugar Mfg. Co. (C. C.) 78 F, 421; 
The Menominie (D. C.) 36 F. 199; Fallon v. 
Worthington, 13 Colo. 559, 22 P. 960, 6 L. R. 
A. 708, 16 Am: St. Rep. 231; In re Lesser (D. 
C.) 100 F. 486; Clatworthy v. Ferguson, T2 
Colo, 259, 210 P. 693, 694; Greil Bros. Co. v. 
City of Montgomery, 182 Ala. 291, 62 So, 692, 
685, Ann. Cas. 1915D, 738; Foster v. Framp- 
ton-Foster Lumber Co., 96 W. Va. 325, 128 8. 
E. 50, 52, It is simply a right to proceed in 
an equitable action against the subject-mat- 
ter of the lien and have it sold or sequestered 
and its proceeds or rents and profits applied 
to the demand of the owner of the rien. Op- 
penheimer y. Szulerecki, 297 Ill. 81, 180 N. B. 
325, 328, 28 A. L. R. 1439. Every express 
executory agreement in writing, whereby the 
contracting party sufficiently indicates an in- 
tention to make some particular property, real 
or personal, or fund therein identified, a se- 
curity for a debt or other obligation, or where- 
by the party promises to convey, assign, or 
transfer the property as security, creates an 
equitable lien upon the property so indicated, 
which is enforceable against the property. 
Knott v. Mfg. Co., 30 W. Va. 790, 5.8. E. 266; 
Geddes v. Reeves Coal & Dock.Co, (C. ©. A.) 
20 F.(2d) 48,. 50, 54 A. L. R., 282; Root Mfg. 


1116 


Co. v. Johnson (C. C. A.) 219 F. 397, 406. 
The equitable lien differs essentially from a 
common-law lien, in that in the equitable lien, 
possession remains with the debtor who holds 
the proprietary interest. Jones v. Carpenter, 
90 Fla. 407, 106 So. 127, 129, 43 A. L. R. 1409 ; 
Klaustermeyer v. Cleveland Trust Co., $9 
Ohio St. 142, 105 N. E. 278, 280. 


—First lien. One which takes priority or 
precedence over all other charges or in- 
cumbrances upon the same piece of property, 
and which must be satisfied before such oth- 
er charges are entitled to participate in the 
proceeds of its sale. ` 


—lnchoate lien. The lien of a judgment, from 
the day of its entry, subject to be defeated 
by its vacation, becoming a consummate lien 
if the motion for a new trial is thereafter 
overruled; such lien then relating back to the 
original entry of the judgment. Sterling v. 
Parker-Washington Co., 185 Mo. App. 192, 170 
S. W. 1156, 1159. 


—Prior lien. This term commonly denotes a 
first or superior lien, and not one necessarily 
antecedent in time. Titus v. United States 
Smelting, Refining & Mining Exploration Co. 
(D. C.) 231 F. 205, 210. - 


-Retaining lien. The lien which an attorney 
has upon all his client’s papers, deeds, vouch- 
ers, ete., which remain in his possession, en- 
titling him to retain them until satisfaction 
of his claims for professional services. In re 
Wilson (D. C.) 12 F. 239; In re Lexington 
Ave., 30 App. Div. 602, 52 N. Y. S. 203; In re 
Craig, 171 App. Div. 218, 157 N. Y. S. 310, 311: 
Prichard v. Fulmer, 22 N. M. 134, 159 P. 39, 
40, 2 A. L., R. 474; Hale v. Tyson, 202 Ala. 
107, 79 So. 499. It is a general lien. Roxana 
Petroleum Co. v. Rice, 109 Okl. 161, 235 P. 
502, 507. . 


—Second lien. One which takes rank im- 
mediately after a first lien on the same prop- 
erty and is next entitled to satisfaction out 
of the proceeds. 


—Secret lien. A lien reserved by the vendor of 
chattels, who has delivered them to the ven- 
dee, to secure the payment of the price, which 
is concealed from all third persons. 

As to the particular kinds of liens described 
as ‘“Bailee’s,” “Judgment,” “Maritime,” “Me- 
chanics’,” “Municipal,” and “Vendors’ ” liens, 
see those titles. 


LIENOR. The person having or owning a 
lien; one who has a right of lien upon prop- 
erty of another. 


LIEU. Fr. Place;room. It is only used with 
“ins? in lieu, instead of. Enc, Lond. 


LIEU CONUS. JL. Fr. In old pleading. A 
known place; a place well known and gen- 
erally taken notice of. by those who dwell 
about it, as a castle, a manor, ete. Whishaw; 
1 Ld. Raym. 259. 
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LIEU LANDS. A term used to indicate pub- 
lic lands within the indemnity limits granted 
in Zeu of those lost within place limits. See 
Weyerhaeuser v. Hoyt, 31 S. Ct. 300, 219 U. 8. 
380, 55 L. Ed. 258. 


LIEUTENANCY, COMMISSION OF. See 
Commission of Array. 
LIEUTENANT. |. A deputy; substitute; 


an officer who supplies the place of another; 
one acting by vicarious authority. Etymologi- 
cally, one who holds the post or office of an- 
other, in the place and stead of the latter. 

2. The word is used in composition as part 
of the title of several civil and military of- 
ficers, who :are subordinate to others, and 
especially where the duties and powers of the 
higher officer may, in certain contingencies, 
devolve upon the lower; as lieutenant gov- 
ernor, lieutenant colonel, etc. See infra, 

3. In the army, a lieutenant is a commis- 
sioned officer, ranking next below a captain. 
In the United States navy, he is an officer 
whose rank is intermediate between that of 
an ensign and that of a lieutenant com- 
mander. In the British navy, his rank is 
next below that of a commander. 


LIEUTENANT COLONEL. An officer of the 
army whose rank is above that of a major and 
below that of.a colonel. ` 


LIEUTENANT COMMANDER. A commis- 
sioned officer of the United States navy, whose 
rank is above that of lieutenant and below 
that of commander. 


LIEUTENANT GENERAL. An offcer in the 
army, whose rank is above that of major gen- 
eral and below that of “general of the army.” 
In the United States, this rank is not perma- 
nent, being usually created for special persons 
or in times of war. 


LIEUTENANT GOVERNOR. In -English 
law. A deputy-governor, acting as the chief 
civil officer of one of several colonies under a 
governor general. Webster. In American 
law. An officer of a state, sometimes charged 
with special duties, but chiefly important as 
the deputy or substitute of the governor, act- 
ing in the place of the governor upon the lat- 
ter’s death, resignation, or disability. 


LIFE. That state of animals and plants or of 
an organized being, in which its natural func- 
tions and motions are performed, or in which 
its organs are capable of performing their 
functions. Webster. 

The sum of the forces by which death is 
resisted. Bichat. 


—Life—annuity. An engagement to pay an in- 
come yearly during the life of some person: 
also the sum thus promised. 


—Life-estate. An estate whose duration is 
limited to the life of the party holding it, or 
of some other person; a freehold estate, not 
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of inheritance. Williams v. Ratcliff, 42 Miss. 
154; Civ. Code Ga. 1895, § 3087 (Civ. Code 
1910, § 3663). 


—Life in being. A phrase used in the com- 
mon-law and statutory rules against per- 
petuities, meaning the remaining duration of 
the life of a person who is in existence at the 
time when the ‘deed or will takes effect. See 
McArthur v. Scott, 5 S. Ct. 652, 113 U. S. 
340, 28 L, Ed. 1015. 


—Life insurance. See Insurance. 


—Life_interest. A claim or interest, not 
amounting to ownership, and limited by a 
term of life, either that of the person in whom 
the right is vested or that of another, 


—Life-land, or Life—hold. 
lease for lives. 


Land held on a 


—Life of a writ. The period during which a 
writ (execution, etc.) remains effective and 
can lawfully be served or levied, terminating 
with the day on which, by law or by its own 
terms, it is to be returned into court. 


—Life peerage. Letters patent, conferring the 
dignity of baron for life only, do not enable 
the grantee to sit and vote in the house of 
lords, not even with the usual writ of sum- 
mous to the house. Wharton. 


—Life policy. A policy of life insurance; a 
policy of insurance upon the life of an in- 
dividual. 


—Life-rent. In Scotch law. An estate for 
life; a right to the use and enjoyment of an 
estate or thing for one’s life, but without de- 
struction of its substance. They are either 
legal, such as terce and curtesy, (q. v.,) or 
conventional, i. e., created by act of the par- 
ties. Conventional life-rents are either sim- 
ple, where the owner of an estate grants a 
life-interest to another, or by reservation, 
where the owner, in conveying away the -fee, 
reserves a life-estate to himself. 


—Life-renter. In Scotch law. A tenant for 
life without waste. Bell. 


—Life tables. Statistical tables exhibiting the 
probable proportion of persons who will live 
to reach different ages. Cent. Dict. 

Such tables are used for many purposes, 
such as the computation of the present value 
of annuities, dower rights, etc.; and for the 
computation of damages resulting from in- 
juries which destroy the earning capacity of 
a person, or those resulting from the death 
of a person to those who are dependent upon 
him. . 


—Life tenant. One who holds an estate in 
lands for the pericd of his own life or that of 
another certain person. 


—Natural life. The period of a person's 
existence considered as continuing until 
terminated by physical dissolution or death 


LIFT 


occurring in the course of nature; used in 
contradistinction to that juristic and artificial 
conception of life as an aggregate of legal 
rights or the possession of a legal personality, 
which could be terminated by “civil death,” 
that is, that extinction of personality which 
resulted from entering a monastery or being 
attainted of treason or felony. See People 
v. Wright, 89 Mich, 70, 50 N. W. 792. 


LIFT. To raise; to take up. To “lift” a 
promissory note is to discharge its obligation 
by paying its amount or substituting another 
evidence of debt. To “lift the bar” of the 
statute of limitations, or of an estoppel, is 
to remove the obstruction which it interposes, 
by some sufficient act or acknowledgment. 


LIGA. In old European law. A league or 
confederation. Spelman. 


LIGAN, LAGAN. Goods cast into the sea tied 
to a buoy, so that they may be found again 
by the owners, are so denominated. When 
goods are cast into the sea in storms or ship- 
wrecks, and remain there, without coming to 
land, they are distinguished by the barbarous 
names of “jetsam,” “flotsam,” and “ligan.” 
5 Coke, 108; Harg. State Tr. 48; 1 Bl. Comm. 
292. 


LIGARE, To tie or bind. Bract. fol. 369b. 
To enter into a league or treaty. Spelman. 


LIGEA. In old English law. A liege-woman; 
a female subject. Reg. Orig. 3120. 


LIGEANCE. Allegiance; the faithful obedi- 
ence of a subject to his sovereign, of a citi- 
zen to his government. Also, derivatively, the 
territory of a state or sovereignty. 


LIGEANTIA. Lat. Ligeance; allegiance. 


Ligeantia est quasi legis essentia; est vinculum 
fidei. Co. Litt. 129. Allegiance is, as it were, 
the essence of law; itis the chain of faith. 


Ligeantia naturalis nullis claustris coercetur, 
nullis metis refrænatur, nullis finibus premitur, 
7 Coke, 10. Natural allegiance is restrained 
by no barriers, reined by no bounds, com- 
pressed by no limits. 


LIGEAS. In old records. A liege. 


LIGHT. A window, or opening in the wall 
for the admission of light. Also a privilege 
or easement to have light admitted into one’s 
building by the openings made for that pur- 
pose, without obstruction or obscuration by 
the walls of adjacent or neighboring struc- 
tures. 


LIGHT-HQUSE. A structure, usually in the 
form of a tower, containing signal-lights for 
the guidance of vessels at night, at danger- 
ous points of a coast, shoals, etc. They arè 
usually erected by government, and subject 
to governmental regulation. 
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LIGHT-—HOUSE BOARD. A commission au- 
thorized by congress, consisting of two officers 
of the navy, two officers of the corps of en- 
gineers of the army, and two civilians, to- 
gether with an officer of the navy and an offi- 
cer of engineers of the army as secretaries, 
attached to the office of the secretary of the 
treasury, at Washington, and charged with 
superintending the construction and manage- 
ment of light-houses, light-ships, and other 
maritime signals for protection of commerce. 
Abbott. 


LIGHT-SHIP, LIGHT-VESSEL. A vessel 
serving the purpose of a light-house, usually 
at a place where the latter could not well be 
built. 


LIGHTER. A small vessel used in loading 
and unloading ships and steamers. The 
Mamie (D. C.) 5 Fed. 818; Reed v. Ingham, 
26 Eng. Law & Eq. 167. 


LIGHTERAGE. ‘The business of transferring 
merchandise to and from vessels by means 
of lighters; also the compensation or price 
demanded for such service. Western Transp. 
Co. v. Hawley, 1 Daly (N. Y.) 327. 


LIGHTERMAN. The master or owner of a 
lighter. -He is liable as a common carrier. 


LIGHTS. {. Windows; openings in the wall 
of a house for the admission of light. 

2. Signal-lamps on board a vessel or at 
particular points on the coast, required by 
the navigation laws to be displayed at night. 


LIG!IUS. A person bound to another by a 
solemn tie or engagement. Now used to ex- 
press the relation of a subject to his sover- 
eign. 


Ligna et lapides sub “armorum” appellatione 
non continentur. Sticks and stones are not 
contained under the name of “arms.” Bract. 
fol. 144b. 


LIGNAGIUM. A right of cutting fuel in 
woods; also a tribute or payment due for the 
same, Jacob. 


LIGNAMINA. ‘Timber fit for building. Du. 
Fresne, 


LIGULA. In old English law. A copy, ex- 
emplification, or transcript of a court roll or 
deed, Cowell. 


LIMB. A member of the human body. In 
the phrase “life and limb,” the latter term 
appears to denote bodily integrity in general ; 
but in the definition of “mayhem” it refers 
only to those members or parts of the body 
which may be useful to a man in fighting. 
1 Bl. Comm. 130. 


LIMENARCHA. In Roman law. An offi- 
cer who had charge of a harbor or port. Dig. 
50, 4, 18, 10; Cod. 7, 16, 38. ' f 
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LIMIT, v. To mark out; to define; to fix 
the extent of. Thus, to limit an estate means 
to mark out or to define the period of its dura- 
tion, and the words employed in deeds for this 
- purpose are thence termed “words of limita- 
tion,” and the act itself is termed “limiting.the 
estate.” Brown. 


LIMIT, n. A bound; a restraint; a circum- 
scription; a boundary. Casler v. Connecti- 
cut Mut. L, Ins, Co., 22 N. Y. 429. 


LIMITATION. Restriction or circumspec- 
tion; settling an estate or property; a cer- 


tain time allowed by a statute for litigation. 


l in Estates 


A limitation, whether made by the express 
words of the party or existing in intendment 
of law, circumscribes the continuance of time 
for which the property ts to be enjoyed, and 
by positive and certain terms, or by refer- 
ence to some event which possibly may hap- 
pen, marks the period at which the time of 
enjoyment shall end. Prest. Estates, . 25. 
And see Brattle Square Church v. Grant, 3 
Gray (Mass.) 147, 68 Am. Dec. 725; Smith v. 
Smith, 23 Wis. 181, 99 Am. Dec. 153; Hosel- 
ton v. Hoselton, 166 Mo. 182, 65 S. W. 1005; 
Stearns v. Godfrey, 16 Me. 160. 


fn General 


—Conditional limitation. A condition followed 
by a limitation over to a third person in case 
the condition be not fulfilled or there be a 
breach of it. Stearns v. Godfrey, 16 Me. 158; 
Church v. Grant, 3 Gray (Mass.) 151, 63 Am. 
Dec. 725; Smith v. Smith, 23 Wis. 176, 99 
Am. Dec. 153; Community of Priests of St. 
Basil v. Byrne (Tex.Com.App.) 255 S.W. 601, 
603; Hess v. Kernen Bros., 149 N. W. 847, 851, 
169 Iowa 646; MeWilliams v. Havely, 283 S. 
W. 108, 105, 214 Ky. 320; McCutcheon Real- 
ty Corporation v. Kilb, 222 N. Y. S. 241, 248, 
129 Misc. 687; Norman S. Riesenfeld, Inc., v 
R. W. Realty Co., In¢., 217 N. Y. S. 306, 311, 
127 Misc. 630; Lonas v. Silver, 195 N. Y. S. 
214, 215, 201 App. Div. 383; Daggett v. Ft. 
Worth (Tex. Civ. App.) 177 S. W. 222, 225; 
Yarbrough v. Yarbrough, 209 S. W. 36, 38, 151 
Tenn. 221; Stewart v. Blain (Tex. Civ. App.) 
159 S. W. 928, 930; Board of Education of Bor- 
ough of West Paterson v. Brophy, 106 A. 32, 
34, 90 N. J. Eq. 57. A conditional limitation 
is where an estate is so expressly defined and 
limited by the words of its creation that it 
cannot endure for any longer time than till 
the contingency happens upon which the es- 
tate is to fail. 1 Steph. Comm. 309. Between 
conditional limitations and estates depending 
on conditions subsequent there is this differ- 
ence: that in the former the estate deter- 
mines as soon as the contingency happens; 
but in the latter it endures until the grantor 
or his heirs take advantage of the breach. Id. 
310. 


LIMITATION 


—Collatera! limitation. . One which gives.an in- 
terest in an estate for a specified period, but 
makes the right of enjoyment to depend on 
some collateral event, as an estate to A. till 
B. shall go to Rome. Templeman v. Gibbs, 
86. Tex. 358, 24 S. W. 792; 4 Kent, Comm. 128, 


—Contingent limitation. When a remainder in 
fee is limited upon any estate which would 
by the common law be adjudged a fee tail, 
such a remainder is valid as a contingent lim- 
itation upon a fee, and vests in possession on 
the death of the first taker without issue liv- 
ing at the time of his death. Rev. Codes N. 
D. 1899, § 3328 (Comp. Laws 1913, § 5307). 


-Limitation in law. A limitation in law, or 
an estate limited, is an estate to be holden 
only during the continuance of the condition 
under which it was granted, upon the deter- 
mination of which the estate vests immedi- 
ately in him in expectancy. 2 Bl. Comm. 155. 


—Limitation of actions. The restriction by 
statute of the right of action to certain peri- 
ods of time, after the accruing of the cause 
of action, beyond which, except in certain 
specified cases, it will not be allowed. Also 
the period of time so limited by law for the 
bringing of actions. See Keyser v. Lowell, 
117 Fed. 404, 54 C. C. A. 574; Battle v. Shiv- 
ers, 39 Ga. 409; Baker v. Kelley, 11 Minn. 
493 (Gil. 358); Riddelsbarger v. Hartford F. 
Ins, Co., 7 Wall. 390, 19 L. Ed. 257. 


—Limitation of assize. In old practice. A cer- 
tain time prescribed by statute, within which 
a man was required to allege himself or his 
ancestor to have been seised of lands sued for 
by a writ of assize. Cowell, 


—Limitation of estate. The restriction or cir- 
ecumscription of an estate, in the conveyance 
by which it is granted, in respect to the in- 
terest of the grantee or its duration; the 
specific curtailment or confinement of an es- 
tate, by the terms of the grant, so that it can- 
not endure beyond a certain period or a des- 
ignated contingency. 


—Limitation over. This term inclndes any es- 
tate in the same property created or contem- 
plated by the conveyance, to be enjoyed after 
the first estate granted expires or is exhaust- 
ed. Thus, in a gift to A. for life, with re- 
mainder to the heirs of his body, the remain- 
der is a “limitation over” to such heirs. 
Ewing v. Shropshire, 80 Ga. 374, 7 S. B. 554. 


—Special limitation. A qualification serving 
to mark out the bounds of an estate, so as to 
determine it ipso facto in a given event, with- 
out action, entry, or claim, before it would. 
or might, otherwise expire by force of, or ac- 
cording to, the general limitation. Hender- 
son v. Hunter, 59 Pa. 340. 


—Statute of limitations. A statute prescribing 
limitations to the right of action on certain 
described causes of action; that is, declaring 


LIMITATION 


that no suit shall be maintained on such caus- 
es of action unless brought within a -specified 
period after the right accrued. Statutes of 
limitation are statutes of repose. Philadel- 
phia, B. & W. R. Co. v. Quaker City Flour 
Mills Co., 127 A. 845, 846, 282 Pa. 362, and 
are such legislative enactments as prescribe 
the periods within which actions may be 
brought upon certain claims or within which 
certain rights may be enforced, People v. 
Kings County Development Co., 191 P. 1004, 
1005, 48 Cal. App. 72. In criminal cases, how- 
ever, a statute of limitation is an act of grace, 
a surrendering by sovereign of its right to 
prosecute. People v. Ross, 156 N. E. 303, 304, 
325 Ill 417. 


—Title by limitation. A prescriptive title; one 
which is indefeasible because of the expira- 
tion of the time prescribed by the statute of 
limitations for the bringing of actions to test 
or defeat it. See Dalton v. Rentaria, 2 Ariz. 
275, 15 Pac. 37. i 


—Words of limitation. In a conveyance or 
will, words which have the effect of marking 
the duration of an estate are termed “words 
of limitation.” Thus, in a grant to A. and 
his heirs, the words “and his heirs” are words 
of limitation, because they show that A. is to 
take an estate in fee-simple and do not give 
his heirs anything. Fearne, Rem. 78. And 
see Ball v. Payne, 6 Rand. (Va.) 75; Summit 
v. Yount, 109 Ind. 506, 9 N. E. 582. 


LIMITED. Restricted; bounded; prescrib- 
ed. Confined within positive bounds; re- 
stricted in duration, extent, or scope. 


LIMITED ADMINISTRATION. An adminis- 
tration of a temporary character, granted for 
a particular period, or for a special or particu- 
lar purpose. Holthouse, 


LIMITED OWNER. A tenant for life, in tail, 
or by the curtesy, or other person not having 
a fee-simple in his absolute disposition. 

As to limited “Company,” “Divorce,” “Ex- 
ecutor,” “Fee,” “Jurisdiction,” “Liability,” 
and “Partnership,” see those titles. 
LIMOGIA. Enamel. Du Cange. 
LINARIUM. In old English law. A flax plat, 

where flax is grown. Du Cange. 


LINCOLN’S INN. An inn of court. 
of Court. 


LINE. 


See Inns 


In Descents 


The order or series of persons who have de- 
scended one from the other or all from a 
common ancestor, considered as placed in a 
line of succession in the order of their birth, 
the line showing the connection of all the 
blood-relatives, ` : 
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Measures 


A line is a lineal measure, containing the 
one-twelfth part of an inch. . 


In Estates 


The boundary or line of division between 
two estates. 
In General 


—Building line. A line established by munici- 
pal authority, to secure uniformity of appear- 
ance in the streets of the city, drawn at a cer- 
tain uniform distance from the curb or from 
the edge of the sidewalk, and parallel thereto, 
upon which the fronts of all buildings on that 
street must be placed, or beyond which they 
are not allowed to project. See Tear v. Free- 
body, 4 ©. B. (N. S.) 268. 


—Collateral line. A line of descent connect- 
ing persons who are not directly related to 
each other as ascendants or descendants, but 
whose relationship consists in common de- 
scent from the same ancestor. 


—Direct line. A line of descent traced 
through those persons only who are related 
to each other directly as ascendants or de- 
scendants. 


—Line of credit. A margin or fixed limit of 
credit, granted by a bank or merchant to a 
customer, to the full extent of which the lat- 
ter may avail himself in his dealings with the 
former, but which he must not exceed; usu- 
ally intended to cover a series of transactions, 
in which case, when the customer’s line of 
credit is nearly or quite exhausted, he is ex- 
pected to reduce his indebtedness by payments 
before drawing upon it further. See Isador 
Bush Wine Co. v. Wolff, 48 La. Ann. 918, 19 
So. 765; Schneider-Davis Co. v. Hart, 23 Tex. 
Civ. App. 529; 57 S. W. 903. 


—Line of duty. In military law and usage, an 
act is said to be done, or an injury sustained, 
“in the line of duty,” when done or suffered in 
the performance or diseharge of a duty in- 
cumbent upon the individual in his character 
as a member of the military or naval forces. 
See Rhodes v. U. S., 79 F. 743, 25 C. C. A. 186. 


—Lines and corners. In surveying and convey- 
ancing. Boundary lines and their terminating 
points, where an angle is formed by the next 
boundary line. 


—Maternal line. A line of descent or relation- 
ship between two persons which is traced 
through the mother of the younger. 


—Paternal line. A similar line of descent trac- 
ed through the father. 


LINEA. Lat. A line; line of descent, 
Line. 


LINEA OBLIQUA. In the civil law. The 
oblique line. More commonly termed “linea 
transversalis.” i 


See 
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LINEA RECTA. The direct line; the verti- 
cal line. In computing degrees of kindred and 
the succession to estates, this term denotes the 
direct line of ascendants and descendants. 
Where a person springs from another immedi- 
ately, or mediately through a third person, 
they are said to be in the direct line, (linea 
recta,) and are called “ascendants” and “de- 
scendants.” Mackeld. Rom. Law, § 129. 


Linea recta est index sui et obliqui; lex est 
linea recti. Co. Litt. 158. A right line is a 
test of itself, and of an oblique; law is a line 
of right. 


Linea recta semper prefertur transversali. The 
right line is always preferred to the collateral. 
Co. Litt. 10; Broom, Max. 529. 


LINEA TRANSVERSALIS. A collateral, 
transverse, or oblique line. Where two per- 
Sons are descended from a third, they are call- 
ed “collaterals,” and are said to’ be related in 
the collateral line, (linea transversa or obli- 
qua.) 


LINEAGE. Race; progeny; family, ascend- 
ing or descending. Lockett v. Lockett, 94 
Ky. 289, 22 S. W. 224. 


LINEAL. That which comes in a line; espe- 
cially a direct line, as from father to son. 
Collateral relationship is not called “lineal,” 
though the expression “collateral line,” is not 
unusual, 


LINEAL CONSANGUINITY. That kind of 
consanguinity which subsists between persons 
of whom one is descended in a direct line 
from the other; as between a particular per- 
son and his father, grandfather, great-grand- 
father, and so upward, in the direct ascending 
line; or between the same person and his son, 
grandson, great-grandson, and so downwards 
in the direct descending line. 2 B1. Comm. 203; 
Willis Coal & Min, Co. v. Grizzell, 198 Ill. 318, 
65 N. E. 74. 


LINEAL DESCENT. See Descent. 


LINEAL HEIR. One who inherits in a line 
either ascending or descending from the com- 
mon source, as distinguished from a collateral 
heir. Rocky Mountain Fuel Co. v. Kovaics, 
26 Colo. App. 554, 144 P. 863, 865. 


LINEAL WARRANTY. A warranty by an an- 
cestor from whom the title did or might have 
come to the heir. 2 Bl. Comm. 301; Rawle, 
Cov. 30. 


LINES AND CORNERS. Jn deeds and sur- 
veys. Boundary-lines and their angles with 
each other. Nolin v. Parmer, 21 Ala, 66. 


LINK. A unit in a connected series; anything 
which serves to connect or bind together the 
things which precede and follow it. Thus, we 
speak of a “link in the chain of title.” 
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LIQUIDATION 


LIQUERE. Lat. In the civil law. To be 
clear, evident, or satisfactory. When a judes 
was in doubt how to decide a case, he repre- 
sented to the prætor, under oath, sibi non 
liquere, (that it was not clear to him,) and 
was thereupon discharged. Calvin. 


LIQUET. Itis clear or apparent; it appears. 
Satis quet, it sufficiently appears. 1 Strange, 
412. 


LIQUIDATE. To adjust or settle an indebt- 
edness; to determine an amount to be paid; 
to clear up an account and ascertain the bal- 
ance; to fix the amount required to satisfy 
a judgment. Midgett v. Watson, 29 N. C. 145; 
Martin v. Kirk, 2 Humph. (Tenn.) 581; Peuri- 
foy v. First Nat. Bank, 141 S. C. 370, 139 S. EB. 
793, 797; Gibson v. American Ry. Express 
Co., 195 Iowa, 1126, 193 N. W. 274, 278; 
Browne v. Hammett, 133 S. C. 446, 131 S. E. 
612, 614. 

To clear away; to lessen; to pay. “To tiq- 
uwidate a balance means to pay it.” Fleckner 
v. Bank of U. S., 8 Wheat. 338, 362, 5 L. Ed. 
631. 


LIQUIDATED. Ascertained; determined; 
fixed; settled; made clear or manifest. 
Cleared away; paid; discharged. Canda v. 
Canda, 92 N. J. Eq. 423, 112 A. 727, 728, 13 
A. L. R. 1029; Wright v. Barnard (D. C.) 248 
F. 756, 769; Norwich Pharmacal Co. v. Bar- 
ret, 205 App. Div. 749, 200 N. Y. S. 298, 300; 
State Bank of Stratford v. Young, 159 Iowa, 
375, 140 N. W. 376, 380; Wm. Cameron Co. vV. 
Santikos (Tex. Civ. App.) 195 S. W. 984, 986; 
Sinclair Refining Co. v. Unadilla Motor & Sup- 
ply Co., 126 Mise, 292, 213 N. Y. S. 81, 88. 


LIQUIDATED ACCOUNT. An account 
whereof the amount is certain and fixed, ei- 
ther by the act and agreement of the parties 
or by operation of law; a sum which cannot 
be changed by the proof; it is so much or 
nothing; but the term does not necessarily re- 
fer toa writing. Nisbet v. Lawson, 1 Ga. 287. 


‘LIQUIDATED DAMAGES. See Damages. 


LIQUIDATED DEBT. A debt is liquidated 
when it is certain, what is due and how much 
is due. Roberts v. Prior, 20 Ga, 562. 


LIQUIDATED DEMAND. A demand is a liq- 
uidated one if the amount of it has been as- 
certained—settled—by the agreement of the 
parties to it, or otherwise. Mitchell v. Addi- 
son, 20 Ga. 53. 


LIQUIDATING PARTNER. The partner who 

upon the dissolution or insolvency of the firm, 

is appointed to settle its accounts, collect as- 

sets, adjust claims, and pay debts. Garretson’ 
v. Brown, 40 A. 300, 185 Pa. 447. 


LIQUIDATION. The act or process of set- 
tling or making clear, fixed, and determinate 
that which before was uncertain or wnascer- 
tained. 


LIQUIDATION 


As applied to a company, (or sometimes to 
` the affairs of an individual,) liquidation is 
used in a broad sense as equivalent to “wind- 
ing up;” that is, the comprehensive process of 
settling accounts, ascertaining and adjusting 
debits, collecting assets, and paying off claims. 


LIQUIDATOR. A person appointed to carry 
out the winding up of a company. 


Official Liquidator 


In English law. A person appointed by 
the judge in chancery, in whose court a joint- 
stock company is beirig wound up to bring 
and defend suits and actions in the name of 
the company, and generally to do all things 
necessary for winding up the affairs of the 
company, and distributing its assets. 3 Steph. 
Comm, 24, 


LIQUOR. This term, when used in statutes 
forbidding the sale of liquors, refers only to 
spirituous or intoxicating liquors. Brass v. 
State, 45 Fla. 1, 34 So. 307; State v. Brittain, 
89 N. ©. 576; People v. Crilley, 20 Barb. (N. 
Y.) 248. See Alcoholic Liquors; Intoxicating 
Liquor; Spirituous Liquor, 


LIQUOR DEALER. One who carries on the 
business of selling intoxicating liquors, ei- 
ther at wholesale or retail and irrespective of 
whether the liquor sold is produced or manu- 
factured by himself or by others; but there 
must be more than a single sale. See Timm v. 
Harrison, 109 Ill. 601; U.S. v. Allen (D. C.) 
38 F. 738; Fineannon v. State, 93 Ga. 418, 21 
S. E. 53; State v. Dow, 21 Vt. 484; Mansfield 
v. State, 17 Tex. App. 472. 


LIQUOR-SHOP. A house where spirituous 
liquors are kept and sold. Wooster v. State, 6 
Baxt. (Tenn.) 534. 


LIQUOR TAX CERTIFICATE. Under the 
excise laws of New York a certificate of pay- 
ment of the tax imposed upon the business of 
liquor-selling, entitling the holder to carry on 
that business, and differing from the ordinary 
form of license in that it does not confer a 
mere personal privilege but creates a species 
of property. which is transferable by the own- 
er. See In re Lyman, 160 N. Y. 96, 54 N. E. 
577; In re Cullinan, 82 App. Diy. 445, 81 N. XY. 
S. 567. 


LIRA. The name of an Italian coin, of the 
value of about eighteen cents. 


LIS. Lat. A controversy or dispute; a suit 
or action at law. 


—Lis alibi pendens. A suit pending elsewhere. 
The fact that proceedings are pending be- 
tween a plaintiff and defendant in one court 
in respect to a given matter is frequently a 


ground for preventing the plaintiff from tak- - 


ing proceedings in another court against the 
same defendant for the same object and aris- 
ing out of the same cause of action. - Sweet. 
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—Lis mota. A controversy moved or begun. 
By this term is meant a dispute which has 
arisen upon a point or question which after- 
wards forms the issue upon which legal pro- 
ceedings are instituted. Westfelt v. Adams, 
131 N. C. 379, 42 S. E. 823. After such con- 
troversy has arisen, (post litem motam,) it is 
held, declarations as to pedigree, made by 
members of the family since deceased, are not 
admissible. See 4 Camp. 417; 6 Car. & P. 
560. 


—Lis pendens. A suit pending; that legal 
process, in a suit regarding land, which 
amounts to legal notice to all the world that 
there is a dispute as to the title. In equity 
the filing of the bill and serving a subpcena 
creates a lis pendens, except when statutes re- 
quire some record. Stim. Law Gloss. See 
Boyd v. Emmons, 103 Ky. 393, 45 S. W. 364; 
Tinsley v. Rice, 105 Ga. 285, 31 S. E. 174; 
Bowen v. Kirkland, 17 Tex. Civ. App. 346, 44 
S. W. 189; Hines v. Duncan, 79 Ala. 117, 58 
Am. Rep. 580; Intermediary Finance Corpo- 
ration v. McKay, 93 Fla. 101, 111 So. 531, 532; 
Hodgens v. Columbia Trust Co., 171 N. X. S. 
235, 240, 103 Misc. 415; De Pass v. Chitty, 90 
Fla. 77, 105 So. 148, 149; Troll v. City of St. 
Louis, 257 Mo. 626, 168 S. W. 167, 177; Heck- 
mann F. Detlaff, 283 Ill. 505, 119 N. E. 639, 
640; Cook v. Hendricks, 146 Ga. 63, 90 S. E. 
383, 384. In the civil law. A suit pending. A 
suit was not said to be pending before that 
stage of it called “litis contestatio,’ (q. v.) 
Mackeld. Rom. Law, § 219; Calvin. 


—Notice of lis pendens. A notice filed for the 
purpose of warning all persons that the title 
to certain property is in litigation, and that, 
if they purchase the defendant’s claim to the 
same, they are in danger of being bound by an 
adverse judgment. See Empire Land & Canal 
Co. v. Engley, 18 Colo. 388, 33 P. 153. 


LIST. A docket or calendar of causes ready 
for trial or argument, or of motions ready 
for hearing. 


LISTED. Included in a list; put on a list, 
particularly on a list of taxable persons or 
property. 


LISTERS. This word is used in some of the . 
states to designate the persons appointed to 
make lists of taxables. See Rev. St. Vt. 538. 


LITE PENDENTE. Lat. 
Fleta, lib. 2, ¢. 54, § 23. 


Pending the suit. 


LITEM DENUNCIARE. Lat. In the civil 
law. To cast the burden of a suit upon an- 
other; particularly used with reference to a 
purchaser of property who, being sued in re- 
spect to it by a third person, gives notice to 
his vendor and demands his aid in its defense. 
See Maekeld. Rom. Law, § 403. 


LITEM SUAM FACERE. Lat. To make a 
suit his own. Where a judeg, from partiality 
or enmity, evidently favored either of the 
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parties, he was sald litem suam facere. Cal- 
vin. 


LITERA. Lat. A letter. The letter of a law, 
as distinguished from its spirit. See Letter. 


LITERA PISANA. The Pisan letter. A term 
applied to the old character in which the 
copy of the Pandects formerly kept at Pisa, 
in Italy, was written. Spelman. 


LITERAE. Letters. A term applied in old 
English law to various instruments in writ- 
ing, public and private. 


LITERAE DIMISSORIZE. Dimissory letters, 
(q. v.). 


LITERÆ HUMANIORES. A term including 
Greek, Latin, general philology, logic, moral 
philosophy, metaphysics; the name of the 
principal course of study in the University of 
Oxford. Wharton. 


LITERAE MORTUA.. Dead letters; fulfilling 
words of a statute. Lord Bacon observes that 
“there are in every statute certain words 
which are as veins, where the life and blood 
of the statute cometh, and where all doubts 
do arise, and the rest are litere mortua, ful- 
filling words.” Bac. St. Uses, (Works, iv. 
189.) ; 


LITERÆ PATENTES. Letters patent; liter- 
ally, open letters, i 


Literæ patentes regis non erunt vacuæ.. 1 
Bulst. 6. The king’s letters patent shall not 
be void. 


LITERÆ PROCURATORIÆ. In old English 
law. Letters procuratory ; letters of procura- 
tión; letters of attorney. Bract. fols. 40, 43. 


LITERÆ RECOGNITIONIS. In maritime 
law. A bill of lading. Jac. Sea Laws, 172. 


Litere scriptæ manent. Written-words last. 


LITERZE SIGILLATAE. In old English law. 
Sealed letters. The return of a sheriff was 
so called. Pleta, lib. 2, c. 64, § 19. 


LITERAL. According to language; follow- 
ing expression in words. A literal construc- 
tion of a document adheres closely to its 
words, without making differences for extrin- 
sic circumstances; a literal performance of 
a condition is one which complies exactly with 
its terms. 


LITERAL CONTRACT. In Roman law. A 
species of written contract, in which the for- 
mal act by which an obligation was superin- 
duced on the convention was an entry of the 
sum due, where it should be specifically as- 
ecertained, on the debit side of a ledger. 
Maine, Anc, Law, 320. A contract, the whole 
of the evidence of which is reduced to writ- 
ing, and binds the party who subscribed it, 
although he has received no consideration. 
Lec. El. Dr. Rom. § 887. 


LITERIS OBLIGATIO 


LITERAL PROOF. 
ten evidence, 


In the civil law. Writ- 


LITERARY. Pertaining to polite learning’; 
connected with the study or use of books and 
writings. 


The word “literary,” having no legal signification, 
is to be taken in its ordinary and usual meaning. 
We speak of literary persons as learned, erudite; 
of literary property, as the productions of ripe 
scholars, or, at least, of professional writers; of 
literary institutions, as those where the positive 
sciences are taught, or persons eminent for learning 
associate, for purposes connected with their pro- 
fessions. This we think the popular meaning of the 
word; and that it would not be properly used as 
descriptive of a school for the instruction of youth. 
Indianapolis v. McLean, 8 Ind. 332. 


LITERARY COMPOSITION. In copyright 
law. An original result of mental produc- 
tion, developed in a series of written or print- 
ed words, arranged for an intelligent purpose, 
in an orderly succession of expressive combi- 
nations. ` Keene v. Wheatley, 14 Fed. Cas. 
192; Woolsey v. Judd, 4 Duer (N. Y.) 396. 


LITERARY PROPERTY. May be described 
as the right which entitles an author and his 
assigns to all the use and profit of his composi- 
tion, to which no independent right is, through 
any act or omission on his or their part, 
vested in another person. 9 Amer, Law Reg. 
44, And see Keene v. Wheatley, 14 Fed. Cas. 
192; Palmer v. De Witt, 32 N. Y. Super. Ct. 
552. <A distinction is to be taken between 
“literary property” (which is the natural, 
common-law right which a person has in the 
form of written expression to which he has, 
by labor and skill, reduced his thoughts) and 
“copyright,” (which is a statutory monopoly, 
above and beyond natural property, conferred 
upon an author to encourage and reward a 
dedication of his literary property to the pub- 
lic.) Abbott. 


LITERATE. In English ecclesiastical law. 
One who qualifies himself for holy orders by 
presenting himself as a person accomplished 
in classical learning, etc., not as a graduate 
of Oxford, Cambridge, ete. 


LITERATURA. “Ad literaturam ponere” 
means to put children to school. This liberty 
was anciently denied to those parents who 
were servile tenants, without the lord’s con- 
sent. The prohibition against the education 
of sons arose from the fear that the son, be- 
ing bred to letters, might enter into holy or- 
ders, and so stop or divert the services which 
he might otherwise do as heir to his father. 
Paroch. Antig. 401. 


LITERIS OBLIGATIO. In Roman law. The 
contract of nomen, which was constituted by 
writing, (scripturd.) It was of two kinds, 
viz: (1) A re in personam, when a transac- 
tion was transferred from the daybook (ad- 
versaria) into the ledger (codex) in the form 
of a debt under the name or heading of the 


LITIGANT 


purchaser or debtor, (nomen;) and (2) a per- 
soné in personam, where a debt already stand- 
ing under one nomen or heading was trans- 
ferred in the usual course of novetio from 
that nomen to another and substituted nomen. 
By reason of this transferring, these obliga- 
tions were called “nomina transcriptia.” No 
money was, in fact, paid to constitute the con- 
tract. If ever money was paid, then the no- 
men was arcarium, (i. e., a real contract, re 
contractus,) and not a nomen proprium. 
Brown. 


LITIGANT. A party toa lawsuit; one engag- 
ed in litigation ; usually spoken of active par- 
ties, not of nominal ones. 


LITIGARE. Lat. To litigate; to carry on a 
suit, (litem agere,) either as plaintiff or de- 
fendant ; to claim or dispute by action; to test 
or try the validity of a claim by action. 


LITIGATE. To dispute or contend in form of 
law; to carry on a suit. 


LITIGATION. A judicial controversy. A 
contest in a court of justice, for the purpose 
of enforcing a right. 


LITIGIOSITY. In Scotch law. The pendency 
of a suit; it is a tacit legal prohibition of 
alienation, to the disappointment of an action, 
or of diligence, the direct object of which is 


to obtain possession, or to acquire the prop-, 


The effect .of 
Bell, 


erty of. a particular subject. 
it is analogous to that of inhibition. 


LITIGIOSO. Span. Litigious; the subject 
of litigation; a term applied to property 
which is the subject of dispute in a pending 
suit. White v. Gay, 1 Tex. 388. 


LITIGIOUS. That which is the subject of a 
suit or action; that which’ is contested in a 
court of justice. In another sense, “litigious” 
signifies fond of litigation; prone to engage 
in suits, 


LITIGIOUS CHURCH. In ecclesiastical law, 
a church is said to be litigious where two 
presentations are offered to the bishop upon 
the same avoidance, Jenk. Cent. 11. 


LITIGIOUS RIGHT. In the civil law. A 
right which cannot be exercised without un- 
dergoing a lawsuit. Civil Code La. art. 3556, 
par. 18. 


LITIS AESTIMATIO. Lat. 


The measure of 
damages, ` 


LITIS CONTESTATIO. Lat. 


In The Civil and Canon Law 


Contestation of suit; the process of contest- 
ing a suit by the opposing statements of the 
respective parties; the process of coming to 
an issue; the attainment of an issue; the issue 
itself, 
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In The Practice of The Ecclesiastical Courts 


The general answer made by the defendant, 
in which he denies the matter charged against 
him in the libel. Hallifax, Civil Law, b. 3, © 
11, no. 9. 

In Admiralty Practice 


The general issue. 2 Browne, Civil & Adm. 


Law, 358, and note. 


LITIS DENUNCIATIO. Lat. In the civil 
law. The process by which a purchaser of 
property, who is sued for its possession or re- 
covery by a third person, falls back upon his 
vendor’s covenant of warranty, by giving the 
latter notice of the action and demanding his 
aid in defending it. See Mackeld. Rom. Law, 
§ 408. 


LITIS DOMINIUM. Lat. In the civil law. 
Ownership, control, or direction of a suit. A 
fiction ‘of law by which the employment of an 
attorney or proctor (procurator) in a suit was 
authorized or justified, he being supposed to 
become, by the appointment of his principal 
(dominus) or client, the dominus litis. Hein- 
ecc. Elem. lib. 4, tit. 10, §§ 1246, 1247. 


Litis nomen omnem actionem significat, sive in 
rem, sive in personam sit. Co. Litt. 292, A 
lawsuit signifies every action, whether it be 
in rem or in personam. 


LITISPENDENCE. An obsolete term for the 
time during which a lawsuit is going on. 


LITISPENDENCIA. In Spanish law. Litis- 
pendency. The condition of a suit pending in 
a court of justice. 


LITRE. Fr. A measure of capacity in the 
metric system, being a cubic decimetre, equal 
to 61.022 cubic inches, or 2.113 American 
pints, or 1.76 English pints. Webster. 


LITTORAL. Belonging to the shore, as of 
seas and great lakes, Webster. Correspond- 
ing to riparian proprietors on a stream or 
small pond are littoral proprictors on a sea or 
lake. But “riparian” is also used coextensive- 
ly with “littoral.” Commonwealth v. Alger, 
7 Cush. (Mass.) 94. See Boston v. Lecraw, 17 
How. 426, 15 L. Ed. 118. 


LITURA. Lat. In the civil law. An obliter- 
ation or blot in a will or other instrument. 


‘Dig. 28, 4, 1, 1. 


LITUS. 
In Old European Law 


A kind of servant; one who surrendered 
himself into another’s power. Spelman. 


In The Civil Law 


The bank of a stream or shore of the sea; 
the coast. 


Litus est quousque maximus fluctus a mari per- 
venit. The shore is where the highest wave 
from the sea has reached. Dig. 50, 16, 96. 
Ang. Tide-Waters, 67. 
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LITUS MARIS. The sea-shore. “It is cer- 
tain that that which the sea overflows, either 
at high spring tides or at extraordinary tides, 
comes not, as to this purpose, under the de- 
nomination of ‘litus maris’ and consequently 
the king’s title is not of that large extent, but 
only to land that is usually overflowed at or- 
dinary tides. That, therefore, I call the 
‘shore’ that is between the common high-wa- 
ter and low-water mark, and no more.” Hale 
de Jure Mar. c. 4. 


LIVE-STOCK INSURANCE. See Insurance. 


LIVE STORAGE. As applied to storage of 
automobiles in garages, “dead storage” is 
where cars not in use are deposited or put 
away, sometimes for the season, and “live 
storage” is the storage of cars in active daily 
use.. Hogan v. O’Brien, 123 Misc. 865, 206 N. 
Y. S. 881, 832. 


LIVELODE. Maintenance; support. 


LIVERY. 1. In English law. Delivery of 
possession of their lands to the king’s ten- 
ants in capite or tenants by knight’s service. 

2. A writ which may be sued out by a ward 
in chivalry, on reaching his majority, to ob- 
tain delivery of the possession of his lands 
out of the hands of the guardian. 2 Bl. Comm. 
68. 

3. A particular dress or garb appropriate 
or peculiar to certain persons, as the mem- 
bers of a guild, or, more particularly, the 
servants of a nobleman or gentleman. 

4. The privilege of a particular guild or 
company of persons, the members thereof be- 
ing called “livery-nien.” 

5. A contract of hiring of work-beasts, par- 
ticularly horses, to the use of the hirer. It 
is seldom used alone in this sense, but appears 
in the compound, “livery-stable.” 


LIVERY IN CHIVALRY. In feudal law. 
The delivery of the lands of a ward in chival- 
ry out of the guardian’s hands, upon the heir’s 
attaining the requisite age,—tweénty-one for 
males, sixteen for females. 2 Bl Comm. 68. 


LIVERY OFFICE. An office appointed for 
the delivery of lands. 


LIVERY OF SEISIN. The appropriate cere- 
mony, at common law, for transferring the 
corporal possession of lands or tenements by 
a grantor to his grantee. It was livery in 
deed where the parties went together upon 
the land, and there a twig, clod, key, or other 
symbol was delivered in the name of the 
whole. Livery in law was where the same 
ceremony was performed, not upon the land 
itself, but in sight of it. 2 Bl. Comm. 315, 316; 
Micheau v. Crawford, 8 N. J. Law, 108; 
Northern Pac. R. Co. v. Cannon (C. ©.) 46 F. 
232. 


LIVERY STABLE. A place where horses are 
groomed, fed, and hired, and where vehicles 
are let. Williams v. Garignes, 30 La. Ann. 


LOAN 


1095; Grimes v. State, 82 Tex. Cr. R. 512, 
200 S. W. 378, 379. 


LIVERY STABLE KEEPER. One whose 
business it is to keep horses for hire or to 
let, or to keep, feed, or board horses for 
others. Kittanning Borough v. Montgomery, 
5 Pa. Super. 198. < 


LIVERYMAN. A member of some company 
in the city of London; also called a “free- 
man.” 


LIVRE TOURNOIS. A coin used in France 
before the Revolution. It is to be computed 
in the ad valorem duty on goods, etc., at 
eighteen and a half cents. Act Cong. March 
2, 1798, § 61; 1 Story, Laws, 629. 


LLOYD’S. An association in the city of Lon- 
don, originally for the transaction of marine 
insurance, the members of which underwrite 
one another’s policies. See Durbrow v. Ep- 
pens, 65 N..J. Law, 10, 46 A. 585. 


LLOYD’S BONDS. The name of a class of 
evidences of debt, used in England; being ac- 
knowledgments, by a borrowing company 
made under its seal, of a debt incurred and 
actually due by the company to a contractor 
or other person for work done, goods supplied, 
or otherwise, as the case may be, with a cove- 
nant for payment of the principal and interest 
at a future time. Brown. 


LOAD-LINE. The depth to which a ship will 
sink in salt water when loaded. 


Every British ship must be marked on each side 
amidships with a load-line indicating the maximum 
load-line in salt water, to which it is lawful to load 
the ship. Sailing ships under eighty tons, fishing 
ships, ahd pleasure yachts, also ships employed ex- 
clusively in trading in any river or inland water 
wholly or partly in any British possession, and tugs 


‘and passenger steamers plying in smooth water or 


in excursion limits are excepted. THis mark is call- 
ed Plimsoll’s Mark or Line, from Samuel Plimsoll, 
by whose efforts the passage of an act of parliament 
to prevent overloading was procured. The law ap- 
plies to foreign ships while within any port of the 
United Kingdom, otber than such as come inte any 
such port to which they are not bound and for 
any purpose other than embarking or landing pas- 
sengers or taking in or discharging cargo or taking 
in bunker coal. There must also be a mark on 
each side amidships indicating the position of each 
deck above water. 


LOADMANAGE. The pay to loadsmen; that 
is, persons who sail or row before ships, in 
barks or small vessels, with instruments for 
towing the ship and directing her course, in 
order that she may escape the dangers in her 
way. Poth. Des Avaries, no. 137. 


LOAN. A bailment without reward; consist- 
ing of the delivery of an article by the own- 
er to another person, to be used by the lat- 
ter gratuitously, and returned either in specie 
or in kind. A sum of money confided to an- 
other. Ramsey v. Whitheck, 81 TL App. 210; 
Nichols v. Fearson, 7 Pet. 109, 8 L. Ed. 623; 
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Rodman v. Munson, 13 Barb. (N. Y.) 75; 
Booth v. Terrell, 16 Ga. 25; Payne v. Gardi- 
ner, 29 N. Y. 167. 

A loan of money is a contract by which 
one delivers a sum of money to another, and 
the latter agrees to return at a future time a 
sum equivalent to that which he borrowed. 
Civ. Code Cal. § 1912; In re Grand Union Co. 
(C. ©. A.) 219 F. 353, 356. 


LOAN ASSOCIATION. See Building 
Loan Association. 


and 


LOAN CERTIFICATES. Certificates issued 
by a clearing-house to the associated banks to 
the amount of seventy-five per cent. of the 
value of the collaterals deposited by the bor- 
rowing banks with the loan committee of the 
clearing-house. Anderson. 


LOAN FOR CONSUMPTION. The loan for 
consumption is an agreement by which one 
person delivers to another a certain quantity 
of things which are consumed by the use, 
under the obligation, by the borrower, to re- 
turn to him as much of the same kind and 
quality. Civ. Code La. art. 2910. Loans are 
of two kinds,—for consumption or for use. 
A loan for consumption is where the article 


is not to be returned in specie, but in kind.. 


This is a sale, and not a bailment. Code Ga. 


1882, § 2125. (Civ. Code 1910, § 3516). 


LOAN FOR EXCHANGE. A loan for ex- 
change is a contract by which one delivers 
personal property to another, and the latter 
agrees to return to-the lender a similar thing 
at a future time, without reward for its use. 
Civ. Code Cal. § 1902. 


LOAN FOR USE. The loan for use is an 
agreement by which a person delivers a thing 
to another, to use it according to its natural 
destination, or according to the agreement, 
under the obligation on the part of the bor- 
rower, to return it after he shall have done 
using it. Civ. Code La. art. 2893. A loan for 
use is a contract by which one gives to an- 
other the temporary possession and use of 
personal property, and the latter agrees to 
return the same thing to him at a future 
time, without reward for its use. Civ. Code 
Cal. § 1884. A loan for use is the gratuitous 
grant of an article to another for use, to 
be returned in specie, and may be either for a 
certain time or indefinitely, and at the will of 
the grantor. Code Ga. 1882, § 2126 (Civ. Code 
1910, § 3517). Loan for use (called “commo- 
datum” in the civil law) differs from a loan 
for consumption, (called “mutuum” in the 
civil law,) in this: that the commodatum must 
be specifically returned; the mutuum is to be 
returned in kind. In the case of a commo- 
datum, the propérty in the thing remains in 
the lender; in a mutuum, the property pass- 
es to the borrower. Bouvier. 


LOAN, GRATUITOUS, (or COMMODATE.) 
A class of bailment which is called “commo- 
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datum” in the Roman law, and is denominat- 
ed by Sir William Jones a “loan for use,” 
(prét-d-usage,) to distinguish it from “mau- 
tuum,” a loan for consumption. It is the 
gratuitous lending of an article to the borrow- 
er for his own use. Wharton. 


LOAN SOCIETIES. In English law. A kind 
of club formed for the purpose of advancing 
money on loan to the industrial classes. 


LOBBYING. “Lobbying” is defined to be any 
personal solicitation of a member of a leg- 
islative body during a session thereof, by 
private interview, or letter or message, or 
other means and appliances not addressed 
solely to the judgment, to favor or oppose, or 
to vote for or against, any bill, resolution, 
report, or claim pending, or to be introduced 
by either branch thereof, by any person who 
misrepresents the nature of his interest in 
the matter to such member, or who is em- 
ployed for a consideration by a person or cor- 
poration interested in the passage or defeat 
of such bill, resolution, report, or claim, for 
the purpose of procuring the passage or de- 
feat thereof. But this does not include such 
services as drafting petitions, bills, or reso- 
lutions, attending to the taking of testimony, 
collecting facts, preparing arguments and me- 
morials, and submitting them orally or in 
writing to a committee or member of the leg- 
islature, and other services of like character, 
intended to reach the reason of legislators. 
Code Ga. 1882, § 4486. And see Colusa Coun- 
ty v. Welch, 122 Cal. 428, 55 P. 248; Trist 
v. Child, 21 Wall. 448, 22 L. Ed. 623; Dun- 
hain v. Hastings Pavement Co., 56 App. Div. 
244, 67 N. Y. S. 632; Houlton v. Nichol, 93 
Wis. 393, 67 N. W. 715, 33 L. R. A. 166, 57 
Am. St. Rep. 928; Galveston County v. Gre- 
sham (Tex. Civ. App.) 220 S. W. 560, 563; 
Graves & Houtchens v. Diamond Hill Inde- 
pendent School Dist. (Tex. Civ. App.) 243 S. 
W. 638, 639. . 


i] 
LOBBYIST. One who makes it a business 
to procure the passage of bills pending before 
a legislative body. 

One “who makes it a business to ‘see’ mem- 
bers and procure, by persuasion, importunity, 
or the use of inducements, the passing of 
bills, public as well as private, which involve 
gain to the promoters.” 1 Bryce, Am. Com. 
156. 


L’obligation sans cause, ou sur une fausse cause, 
ou sur cause illicite, ne peut avoir aucun effet. 
An obligation without consideration, or upon 
a false consideration, (which fails,) or upon 
unlawful consideration, cannot have any ef- 
fect. Code Civil, 3, 4; Chit. Cont. (11th 
Am. Ed.) 25, note. 


LOCAL. Relating to place, expressive of 
place; belonging or confined to a particular 
place. Distinguished from “general,” “per- 
sonal,” and “transitory.” 
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LOCAL ACT OF PARLIAMENT. An act 
which has for its object the interest of some 
particular locality, as the formation of a road, 
the alteration of the course of a river, the 
formation of a public market in a particular 
district, etc. Brown. 


LOCAL ASSESSMENT. A charge in the na- 
ture of tax, levied to pay the whole or part 
of the cost of local improvements, and as- 
sessed upon the various parcels of property 
specially benefited thereby. Gould v. Balti- 
more, 59 Md. 380. 


LOCAL CHATTEL. A thing is local that is 
fixed to the freehold. Kitchin, 180. 


LOCAL COURTS. Courts whose jurisdiction 
is limited to a particular territory or district. 
The expression often signifies the courts of 
the state, in opposition to the United States 
courts. People v. Porter, 90 N. Y. 75; Geraty 
v. Reid, 78 N. Y. 67. 


LOCAL FREIGHT. Freight shipped from ei- 
ther terminus of a railroad to a way station, 
or vice versa, or from one way station to an- 
other; that is, over a part of the road only. 
Mobile & M. R. Co. v. Steiner, 61 Ala. 579. 


LOCAL FREIGHT TRAIN. A train that 
stops at any siding where there is freight to 
load and unload, as differentiated from. one 
which takes and leaves freight only at certain 
stops, and generally called a “through train.” 
Arizona Eastern R. Co. v. State, 29 Ariz. 446, 
242 P. 870, 871. 


LOCAL INFLUENCE. Asa statutory ground 
for the removal of a cause from a state court 
to a federal court, this means influence en- 
joyed and wielded by the plaintiff, as a resi- 
dent of the place where the suit is brought, 
in consequence of his wealth, prominence, po- 
litical importauce, business or social relations, 
or otherwise, such as might affect the minds 
of the court or jury and prevent the defend- 
ant from winning the case, even though the 
merits should be with him. See Neale v. Fos- 
ter (C. C.) 31 F. 53. 


LOCAL OPTION. A privilege accorded by 
the legislature of a state to the several coun- 
ties or other districts of the state to deter- 
mine, each for itself, by popular vote, wheth- 
er or not licenses should be issued for the 
sale of intoxicating liquors within such dis- 
tricts. See Wilson v. State, 85 Ark. 418; 
State v. Brown, 19 Fla. 598. 


LOCAL PREJUDICE. The “prejudice or lo- 
eal influence” which will warrant the removal 
of a cause from a state court to a federal court 
may be either prejudice and influence existing 
against the party seeking such removal or ex- 
isting in favor of his adversary. Neale v. 
Foster (C. ©.) 31 F. 53. - 

As to local “Action,” “Agent,” “Allegiance,” 
“Custom,” “Government,” “Improvement,” 


‘LOOATIO OPERIS FAOTENDI 


“Law,” “Statute,” “Taxes,” and “Venue,” see 
those titles. 


LOCALITY. In Scotch law. This name is 
given to a jife-rent created in marriage con- 
tracis in favor of the wife, instead of leav- 
ing her to her legal life-rent of tierce. 1 Bell, 
Comm. 55. 


LOCARE. To let for hire; to deliver or bail a 
thing for a certain reward or compensation. 


“Bract. fol. 62. 


LOCARIUM. In old European law. The 
price of letting; money paid for the hire of a 
thing; rent. Spelman. 


LOCATAIRE. 
ant, or renter. 


LOCATARIUS.. Lat. 


LOCATE. To ascertain and fix the position 
of something, the place of which was before 
uncertain or not manifest; as to locate the 
calls in a deed. 

To decide upon the place or direction to 
be occupied by something not yet in being; 
as to locate a road. 


LOCATIO. Lat. In the civil law. Letting 
for hire. The term is also used by text- 
writers upon the law of bailment at common 
law. Hanes v. Shapiro & Smith, 84 8. EB. 
33, 35, 168 N. ©, 24. In Scotch law it is trans- 
lated “location.” Bell. ` 


LOCATIO-CONDUCTIO. In the civil law. A 
compound word used to denote the contract 
of bailment for hire, expressing the action of 
both parties, viz., a letting by the one and a 
hiring by the other. 2 Kent, Comm. 586, note; 
Story, Bailm. § 368; Coggs v. Bernard, 2 Ld. 
Raym. 913. 


LOCATIO CUSTODIA. A letting to keep; 
a bailment or deposit of goods for hire. Story, 
Baiim. § 442. According to the classification 
of bailments at civil law, a “locatio custodi” 
is the hiring of care and services to be be- 
stowed on the thing delivered. Hanes v. Sha- 
piro & Smith, 84 S. E. 33, 35, 168 N. C. 24. 


LGCATIO OPERIS. In the civil law. The 
contract of hiring work, i. e., labor and serv- 
ices. It is a contract by which one of the 
parties gives a certain work to be performed 
by the other, who binds himself to do it for 
the price agreed between them, which he who 
gives the work to be done promises to pay to 
the other for doing it. Poth. Louage, no. 392; 
Zell v. Dunkle, 156 Pa. 353, 27 Atl. 38. 


LOCATIO OPERIS FACIENDI. A letting 
out of work to be done; a bailment of a thing 
for the purpose of having some work and la- 
bor or care and pains bestowed on it for a 
pecuniary recompense. 2 Kent, Com. 586, 
588; Story, Bailm. §§ 370, 421, 422; Hanes v. 
Shapiro & Smith, & S. E. 33, 35, 168 N. C. 24. 
Metal Package Corporation of New York v. 
Osborn, 125 A. 752, 754, 145 Md. 371. 


In French law. A lessee, ten- 


A depositee. 


LOCATIO OPERIS MERCIUM VEHENDARUM 


LOCATIO OPERIS MERCiIUM VEHENDA- 
RUM. A letting of work to be done in the 
carrying of goods; a contract of bailment by 
which goods are delivered to a person to car- 
ry for hire, 2 Kent, Comm. 597; Story, Bailm. 
$$ 370, 457; Hanes v. Shapiro & Smith, 84 S. 
E. 33, 35, 168 N. C. 24. 


LOCATIO REI. A letting of a thing to hire. 
2 Kent, Comm, 586. The bailment or letting 
of a thing to be used by the bailee for a com- 
pensation to be paid by him. Story, Bailm. § 
370; Hanes v. Shapiro & Smith, 84 S. E. 33, 
35, 168 N. C. 24. 


LOCATION. 


In American Land Law 


The designation of the boundaries of a 
particular piece of land, either upon record or 
on the land itself, Mosby v. Carland, 1 Bibb 
(Ky.) 84. 

The finding and marking out the bounds 
of a particular tract of land, upon the land 
itself, in conformity to a certain description 
contained in an entry, grant, map, etc.; such 
description consisting in what are termed “lo 
eative calls.” Cunningham v. Browning, 1 
Bland Md.) 329. 


In Mining Law 


The act of appropriating a “mining claim” 
(parcel of land containing precious metal in 
its soil or rock) according to certain establish- 
ed rules. It usually consists in placing on 
the ground, in a conspicuous position, a notice 
setting forth the name of the locator, the fact 
that it is thus taken or located, with the req- 
uisite description of the extent and bounda- 
ries of the parcel. St. Louis Smelting, ete., 
Co. v. Kemp, 104 U. S. 649, 26 L. Ed. 875; 
Smith v. Union Oil Co., 185 P. 966, 968, 166 
Cal. 217; Producers’ Oil Co. v. Hanszen, 61 
So. 754, 759, 182 La. 691; U.S. v. Sherman 
(C. C. A.) 288 F. 497, 498; Cole v. Ralph, 40 
S. Ct. 821, 326, 252 U, S, 286, 64 L.Ed. 567. 

In a secondary sense, the mining claim cov- 
ered by a single act of appropriation or loca- 
tion. Id. 

In Scotch Law 


A contract by which the temporary use of 
a subject, or the work or service of a person, 
is given for an ascertained hire. 1 Bell, 
Comm. 255. 


LOCATIVE CALLS. In a deed, patent, or 
other instrument containing a description of 
land, locative calls are specific calls, descrip- 
tions, or marks of location, referring to land- 
marks, physical objects, or other points by 
which the land can be exactly located and 
identified. 


In harmonizing conflicting calls in a deed or 
survey of public lands, courts will ascertain which 
calls are locative and which are merely directory, 
and conform the lines to the locative calls; ‘direc- 
tory calls” being those which merely direct the 
neighborhood where the different calls may be found, 
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whereas “locative calls” are those which serve to 
fix boundaries. Cates y. Reynolds, 143 Tenn. 667, 
228 S. W. 695, 696. 


LOCATOR. 


In the Civil and Scotch Law 


A letter; one who lets; he who, being 
the owner of a thing, lets it out to another 
for hire or compeusation. - Coggs v. Bernard, 
2 Ld. Raym. 913. 


In American Land Law 


One who locates land, or intends or is en- 
titled to locate. See Location. 


LOCATUM. A hiring. See Bailment. 


LOCK-UP HOUSE. A place used tempo- 
rarily as a prison. 


LOCKMAN. An officer in the. Isle of Man, to 
execute the orders of the governor, much like 
our under-sheriff. Wharton. 


LOCMAN. Fr. In French marine law. A 
local pilot whose business was to assist the 
pilot of the vessel in guiding her course into 
a harbor, or through a river or channel. 
Martin v. Farnsworth, 33 N. Y. Super. Ct. 260. 


LOCO PARENTIS. See In Loco Parentis, 
LOCOCESSION. The act of giving place, 


LOCULUS. In old records. A coffin; a 
purse. 


LOCUM TENENS. Lat. Holding the place. 
A deputy, substitute, lieutenant, or represent- 
ative. 


LOCUPLES. Lat. In the civil law. Able 
to respond in an action; good for the amount 
which the plaintiff might recover. Dig. 50, 
16, 234, 1. 


LOCUS. Lat. A place; the place where a 
thing is done. 


LOCUS CONTRACTUS. The place of a con- 
tract; the place where a contract is made. 


Locus contractus regit actum. The place of 
the contract governs the act. 2 Kent. 458; 
L. R. 1 Q. B. 119; Scudder v. Union Nat. 
Bank, 91 U. S. 406, 23 L. Ed. 245. See Lex 
Loci. ' 


LOCUS CRIMINIS. The locality of a crime; 
the place where a crime was committed. 


LOCUS DELICTI. The place of the offense; 
the place where an offense was committed. 
2 Kent, Comm. 109. 


LOCUS IN QUO. The place in which. The 
place in which the cause of action arose, or 
where anything is alleged, in pleadings, to 
have been done. The phrase is most frequent- 
ly used in actions of trespass quare clausum 
fregit. ; 
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LOCUS PARTITUS. In old English law. A 
place divided. A division made between two 
towns or counties to make out in which the 
land or place in question lies. Fleta, lib, 4, ¢. 
15, § 1; Cowell. 


LOCUS PCENITENTIAE. A place for repent- 
ance; an opportunity for changing one’s 
mind; a chance to withdraw from a contem- 
plated bargain or contract before it results in 
a definite contractual liability. Also used 
of a chance afforded to a person, by the cir- 
cumstances, of relinquishing the intention 
which he has formed to commit a crime, be- 
fore the perpetration thereof. 


Locus pro solutione reditus aut pecuni# secun- 
dum conditionem dimissionis aut obligationis est 
stricte observandus. 4 Coke, 73. The place 
for the payment of rent or money, according 
to the condition of a lease or bond, is to be 
strictly observed. 


LOCUS PUBLICUS. Inthe civillaw. A pub- 
lic place. Dig. 48, 8,1; Id. 43, 8, 2, 3. 


LOCUS REGIT ACTUM. In private interna- 
tional law. The rule that, when a legal trans- 
action complies with the formalities required 
by the law of the country where it is done, 
it is also valid in the country where it is 
to be given effect, although by the law of that 
country other formalities are required. 8 
Sav. Syst. § 381; Westl. Priv. Int. Law, 159. 


LOCUS REI SITÆ. The place where a thing 
is situated. In proceedings in rem, or the real 
actions of the civil law, the proper forum is 
the locus rei site. The Jerusalem, 2 Gall. 
191, 197, Fed. Cas. No. 7,293. 


LOCUS SIGILLI. The place of the seal; the 
place occupied by the seal of written instru- 
ments. Usually abbreviated to “L. 8.” 


LOCUS STANDI. A place of standing; 
standing in court. A right of appearance in a 
court of justice, or before a legislative body, 
on a given question. 


LODE. This term, as used in the legislation 
of congress, is applicable to any zone or belt 
of mineralized rock lying within boundaries 
clearly separating it from the neighboring 
rock. It includes all deposits of mineral mat- 
ter found through a mineralized zone or belt 
coming from the same source, impressed with 
the same forms, and appearing to have been 
created by the same processes. Eureka Con- 
sol. Min. Co. v. Richmond Min. Co., 4 Sawy. 
312, 8 Fed. Cas. 823. And see Duggan v. Da- 
vey, 4 Dak. 110, 26 N. W. 887; Stevens v. 
Williams, 23 Fed. Cas, 42; Montana Cent. Ry. 
Co. v. Migeon (C. C.) 68 Fed. 813; Meyden- 
bauer v. Stevens (D. ©.) 78 Fed. 790; Iron 
Silver Min. Co. v. Cheeseman, 116 U. 8. 529, 6 
Sup. Ct. 481, 29 L. Ed. 712; U. S. v. Iron 
Silver Min. Co., 128 U. S. 673, 9 Sup. Ct. 195, 
32 L. Ed. 571; Utah Consol. Mining Co. v. 
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Utah Apex Mining Co. (C. C. A.) 277 F. 41, 
45; Myers v. Lloyd, 4 Alaska, 263, 265; Duf- 
field v. San Francisco Chemical Co. (C. C. A.) 
205 F. 480, 488; Alameda Mining Co. v. Suc- 
cess Mining Co., 161 P. 862, 865, 29 Idaho, 
618. . 


LODEMAN, or LOADSMAN. The pilot con- 
ducts the ship up the river or into port; but 
the loadsman is he that undertakes to bring 
a ship through the haven, after being brought 
thither by the pilot, to the quay or place of 
discharge. Jacob. 


LODEMANAGE. The hire of a pilot for con- 
ducting a vessel from one place to another, 
Cowell. 


LODGER. One who occupies hired apart- 
ments in another’s house; a tenant of part of 
another’s house. Smith v. Dorchester Hotel 
Co., 259 P. 1085, 1086, 145 Wash. 344; Dewar 
v. Minneapolis Lodge, No. 44, B. P. O. E., 192 
N. W. 358, 359, 155 Minn. 98, 82 A. L. R. 1012; 
Fox v. Windemere Hotel Apartment Co., 157 
P. 820, 821, 30 Cal. App. 162. 

A tenant, with the right of exclusive pos- 
session of a part of a house, the landlord, by 
himself or an agent, retaining general domin- 
ion over the house itself. Wansey v, Per- 
kins, 7 Man. & G. 155; Pullman Palace Car 
Co. v. Lowe, 28 Neb. 239, 44 N. W. 226, 6 
L. R. A. 809, 26 Am. St. Rep. 325; Metzger 
v. Schnabel, 23 Misc. 698, 52 N. Y. Supp. 105; 
Pollock y. Landis, 86 Iowa, 652. 


LODGINGS. Habitation in another’s house; 
apartments in another’s house, furnished or 
unfurnished, occupied for habitation; the oc- 
cupier being termed a “lodger.” ` 


LODS ET VENTES. In old French and Ca- 
nadian law. A fine payable by a roturier on 
every change of ownership of his land; a mu- 
tation or alienation fine. Steph. Lect. 351. 


LOG-BOOK. A ship's journal. It contains 
a minute account of the ship's course, with a 
short history of every occurrence during the 
voyage. 1 Marsh. Ins. 312. 

The part of the log-book relating to trans- 
actions in the harbor is termed the “harbor 
log ;” that relating to what happens at sea, 
the “sea log.” Young, Naut. Dict. 


Official Log-Book 


A log-book in a certain form, and contain- 
ing certain specified entries required by 17 
& 18 Vict. c. 104, §§ 280-282, to be kept by all 
British merchant ships, except those exclu- 
sively engaged in the coasting trade. 


LOG-ROLLING. A mischievous legislative 
practice, of embracing in one bill several dis- 
tinct matters, none of which, perhaps, could 
singly obtain the assent of the legislature, 
and then procuring its passage by a combina- 
tion of the minorities in favor of each of the 
measures into a majority that will adopt them 
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all. Walker v. Griffith, 60 Ala. 369; Com. v. 
Barnet, 199 Pa. 161, 48 Atl. 976, 55 L. R. A. 
882; O’Leary v. Cook County, 28 Ill. 534; 
St. Louis v. Tiefel, 42 Mo. 590. 


LOGATING. An unlawful game mentioned 
in St. 33 Hen. VIII. c. 9. 


LOGIA. A small house, lodge, or cottage. 
Mon. Angl. tom, 1, p. 400. 


LOGIC. The science of reasoning, or of the 
operations of the understanding which are 
subservient to the estimation of evidence. 
The term includes both the process itself of 
proceeding from known truths to unknown, 
and all other intellectual operations, in so far 
as auxiliary to this. 


LOGIUM. In old records. A lodge, hovel, or 
outhouse, 
LOGOGRAPHUS. In Roman law. A public 


clerk, register, or book-keeper; one who 
wrote or kept books of accounts. Dig. 50, 4, 
18, 10; Cod. 10, 69. 


LOGS. Stems or trunks of trees cut into con- 
venient lengths for the purpose of being aft- 
erwards manufactured into lumber of various 
kinds; not including manufactured lumber 
of any sort, nor timber which is squared or 
otherwise shaped for use without further 
change in form. YKolloch v. Parcher, 52 Wis. 
393, 9 N. W, 67. And see Haynes v. Hayward, 
40 Me. 148; State v. Addington, 121 N. C. 
5388, 27 S. E. 988; Code W. Va. 1899, p. 1071, 
§ 27 (Code 1906, § 2524; Code 1931, 31-3-8); 
Craddock Mfg. Co. v. Faison, 123 S. H. 533, 
536, 138 Va. 665, 39 A. L. R. 1809; Cormier’s 
Case, 127 A. 484, 124 Me. 287; Ladnier v. In- 
gram Day Lumber Co., 100 So. 869, 370, 135 
Miss. 632. 


LOITER. To stand around or move slowly 
about; to spend time idly; to saunter; to 
delay; to linger; to lag behind. State v. 
Badda, 125 S. Ð. 159, 160, 97 W. Va. 417; 
Malhoit v. Burns, 127 N. E. 383, 235 Mass. 
559; Robinson v. State, 72 So. 592, 15 Ala. 
App. 29; King v. State, 169 S. W. 675, 676, T4 
Tex. Cr. R. 658; State v. Tobin, 96 A. 312, 
313, 90 Conn. 58; People v. Berger (Gen. 
Sess.) 169 N. Y. S, 319, 320. 


LOLLARDS. A body of primitive Wesleyans, 
who assumed importance about the time of 
John Wycliffe, (1860,) and were very success- 
ful in disseminating evangelical truth; but, 
being implicated (apparently against their 
wil) in the insurrection of the villeins in 1381, 
the statute De Heretico Comburendo (2 Hen. 
IV. c. 15) was passed against them, for their 
suppression. However, they were not sup- 
pressed, and their representatives survive to 
the present day under various names and dis- 
guises. Brown. 


LOMBARDS. A name given to the merchants 
of-Italy, numbers of whom, during the twelfth 
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and thirteenth centuries, were established as 
merchants and bankers in the principal cities 
or Europe. 


LONDRES. L. Fr. London. Yearb. P.1 Edw 
II. p. 4. 


LONG. In various compound legal terms (see 
infra) this word carries a meaning not essen- 
tially different from its signification in the 
vernacular. 

In the language of the stock exchange, a 
broker or speculator is said to be “long” on 
stock, or as to a particular security, when 
he has in his possession or control an abun- 
dant supply of it, or a supply exceeding the 
amount which he has contracted to deliver, 
or, More particularly, when he has bought a 
supply of such stock or other security for 
future delivery, speculating on a considerable 
future advance in the market price. See 
Kent v. Miltenberger, 13 Mo, App. 506; Cor- 
ner. . 


LONG ACCOUNT. An account inyolying nu- 
merous separate items or charges, on one side 
or both, or the statement of various complex 
transactions, such as a court of equity will re- 
fer to a master or commissioner or a court 
of law to a referee under the codes of pro- 
cedure. See Dickinson v. Mitchell, 19 Abb. 
Prac. (N. Y.) 286; Druse v. Horter, 57 Wis. 
644, 16 N. W. 14; Doyle v. Metropolitan El. 
R. Co., 1 Misc. 376, 20 N. Y. Supp. 865; Craig 
v. MeNichols Furniture Co. (Mo. App.) 187 8. 
W.°793, 797; Reed v. Young, 154 S. W. 766, 
768, 248 Mo. 606. 


LONG PARLIAMENT. The name usually 
given to the parliament which met in Novem- 
ber, 1640, under Charles I., and was dissolved 
by Cromwell on the 10th of April, 1653. The 
name “Long Parliament” is, however, also 
given to the parliament which met in 1661, 
after the restoration of the monarchy, and 
was dissolved on the 30th of December, 1678. 
This latter parliament is sometimes called, 
by way of distinction, the “long parliament of 
Charles IIL.” Mozley & Whitley. 


LONG QUINTO, THE. An expression used 
to denote part second of the year-book which 
gives reports of cases in 5 Edw. IV. 


LONG ROBE. A metaphorical expression 
designating the practice of profession of the 
law; as, in the phrase “gentlemen of the 
long robe.” 


LONG TON. A measure of weight equivalent 
to 20 hundred-weight of 112 pounds each, or 
2,240 pounds, as distinguished from the 
“short” ton of 2,000 pounds. See Rev, St. U. 
S. § 2951 (19 USCA § 420). But see Jones v. 
Giles, 10 Exch. 119, as to an English custom 
of reckoning a ton of iron “long weight” as 
2,400 pounds. 


LONG VACATION. - The recess of the Eng: 
lish: courts from August 10th to October 24th, 
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Longa patientia trahitur ad consensum. Long 


sufferance is construed as consent. Fleta, 
lib. 4, c. 26, § 4. 
Longa possessio est pacis jus. Long posses- 


sion is the law of peace. 
Co, Litt. 6. 


Branch Princ.; 


Longa possessio Jus parit.. Long possession 
begets right. Fleta, lib. 3, c. 15, § 6. 


Longa possessio parit jus possidendi, et tollit 
actionem vero domino. Long possession pro- 
duces the right of possession, and takes away 
from the true owner his action. Co. Litt. 
1100. 


LONGEVITY PAY. Extra compensation for 
longevity in attual service in the army or 
navy. Thornley v. U. S., 18 Ct. Cl. 111; Bar- 
ton v. U. S., 129 U. S. 249, 9 Sup, Ct. 285, 32 
L. Ed. 663; U. S. v. Alger, 151 U. S. 362, 14 
Sup. Ct. 346, 88 L. Ed. 192; U. S. v. Stahl, 
151 U. S. 366, 14 Sup. Ct. 347, 38 L. Ed. 194. 


Longum tempus et longus usus qui excedit 
memoria hominum sufficit pro jure. Co. Litt. 
115a. Long time and long use, exceeding 
the memory of men, suffices for right. 


LOOKOUT, A person who is specially charg- 
ed with the duty of observing the lights, 
sounds, echoes, or any obstruction to navi- 
gation, with the thoroughness which the cir- 
cumstances admit. The Tillicum (D. C.) 217 
F. 976, 978; The Wilbert L. Smith (D. C.) 
217 F. 981, 984. 

A proper lookout on a vessel is some one 
in a favorable position to see, stationed near 
enough te the helmsman to communicate with 
him, and to receive communications from 
him, and exclusively employed in watching 
the movements of vessels which they are 
meeting or about to pass. The Genesee Chief 
v. Fitzhugh, 12 How. 462, 13 L. Ed. 1058. 


LOPWOOD. A right in the inhabitants of a 
parish within a manor, in England, to lop for 
fuel, at certain periods of the year, the 
branches of trees growing upon the waste 
lands of the manor. Sweet. 


LOQUELA. Lat. A colloquy; talk. In old 
English law, this term denoted the oral alter- 
cations of the parties to a suit, which led to 
the issue, now called the “pleadings.” It also 
designated an “imparlance,” (q. v.) both 
names evidently referring to the talking to- 
gether of the parties. Loquela sine die, a 
‘postponement to an indefinite time. 


Loquendum ut vulgus; sentiendum ut docti. 
We must speak as the common people; we 
must think as the learned. 7 Coke, 11b. This 
maxim expresses the rule that, when words 
are used in a technical sense, they must be 
understood teehnically; otherwise, when 
they may be supposed to be used in their ordi- 
nary acceptation, 
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LORD. 
In English Law 


A title of honor or nobility belonging prop- 
erly to the degree of baron, but applied also 
to the whole peerage, aS in the expression 
“the house of lords.” 1 Bl. Comm. 396-400. 

A title of office, as lord mayor, lord com- 
missioner, ete. 


In Feudal Law 


A feudal superior or proprietor ; 


one of 
whom a fee or estate is held. ‘ 


in General 


—Law lords. See Law. 


—Lord advocate. The chief public prosecutor 
of Scotland. 2 Alis. Crim, Pr. 84. 


—Lord and vassal. In the feudal system, the 
grantor, who retained the dominion or ulti- 
mate property, was called the “lord,” and the 
grantee, who had only the use or possession, 
was called the “vassal” or “feudatory.” 


—Lord chief baron. The chief judge of the 
English court of exchequer, prior to the judi- 
cature acts. 


—Lord chief justice. See Justice. 


—Lord high chancellor. See Chancellor. 


—Lord high steward. In England, when a 
person is impeached, or when a peer is tried 
on indictment for treason or felony before 
the house of lords, one of the lords is ap- 
pointed lord high steward, and acts as speak- 
er pro tempore. Sweet. 


—Lord high treasurer. An officer formerly ex- 
isting in England, who had the charge of the 
royal revenues and customs duties, and of 
leasing the crown lands. His functions are 
new vested in the lords commissioners of the 
treasury. Mozley & Whitley. 


—Lord in gross. In feudal law. He who is 
lord, not by reason of any manor, but as the 
king in respect of his crown, etc. “Very lord” 
is he who is immediate lord to his tenant; 
and “very tenant,” he who holds immediately 
of that lord. So that, where there is lord 
paramount, lord mesne, and tenant, the lord 
paramount is not very lord to the tenant. 
Wharton. 


—Lord justice clerk. The second judicial offi- 
cer in Scotland. 


—Lord keeper, or keeper of the great seal, was 
originally another name for the lord chancel- 
lor. After Henry I1,’s reign they were some- 
times divided, but now there cannot be a lord 
chancellor and lord keeper at the same time, 
for by St. 5 Eliz. c. 18, they are declared to be 
the same office. Com. Dig. “Chancery,” B. 1. 


—Lord lieutenant. In English law. The vice- 
roy of the crown in Ireland. The principal’ 
military officer of a county, originally ap- 
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pointed for the purpose of mustering the in- 
habitants for the defense of the country. 


—Lord mayor. The chief officer of the cor- 
poration of the city of London is so called. 
The origin of the appellation of “lord,” which 
the mayor of London enjoys, is attributed to 
the fourth charter of Edward ITI., which con- 
ferred on that officer the honor of having 
maces, the same as royal, carried before him 
by the sergeants. Pull. Laws & Cust. Lond. 


—~Lord mayor’s court. In English law. This 
is a court of record, of law and equity, and 
is the chief court of justice within the cor- 
poration of London. Theoretically the lord 
mayor and aldermen are supposed to preside, 
but the recorder is in fact the acting judge. 
It hag jurisdiction of all personal and mixed 
actions arising within the city and liberties 
without regard to the amount in controversy. 
See 3 Steph. Comm. 449, note J. 


—Lord of a manor. 
a manor. 


The grantee or owner of 


-~-Lord ordinary is the judge of the court of 
session in Scotland, who officiates for the 
time being as the judge of first instance. 
Darl. Pr. Ct. Sess. 


—Lord paramount. A term applied to the 
King of England as the chief feudal propri- 
etor, the theory of the feudal system being 
that all lands in the realm were held medi- 
ately or immediately from him. See De Pey- 
ster y. Michael, 6 N. Y. 495, 57 Am. Dec. 470; 
Opinion of Justices, 66 N. H. 629, 33 A. 1076. 


—Lord privy seal, before the 30 Hen. VIII., 
was generally an ecclesiastic. The office has 
since been usually conferred on temporal 
peers above the degree of barons. He is ap- 
pointed by letters patent. The lord privy 
seal, receiving a warrant from the signet 
office, issues the privy seal, which is an au- 
thority to the lord chancellor to pass the 
great seal where the nature of the grant re- 
quires it. But the privy seals for money be- 
gin in the treasury, whence the first warrant 
issues, countersigned by the lord treasurer. 
The lord privy seal is a member of the cab- 
inet council. Ene. Lond. 


—Lord warden of Cinque Perts. 
Ports. 


See Cinque 


—Lords appellants. Five peers who for a time 
superseded Richard II. in his government, 
and. whom, after a brief control of the gov- 
ernment, he in turn superseded in 1397, and 
put the survivors of them to death, Richard 
II.’s eighteen commissioners (twelve peers and 
six commoners) took their place, as an em- 
bryo privy council acting with full powers, 
during the parliamentary reeess. Brown. 


—Lords commissioners. In English law. 
` When a high public office in the state, former- 
ly executed by an individual, is put inte com- 
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mission, the persons charged with the com- 
mission are called “lords commissioners,” or . 
sometimes “lords” or “commissioners” simply. 
Thus, we have, in lieu of the lord treasurer 
and lord high admiral of former times, the 
lords commissioners of the treasury, and the 
lords commissioners of the admiralty; and, 
whenever the great seal is put into commis- 
sion, the persons charged with it are called 
“commissioners” or “lords commissioners” of 
the great seal. Mozley & Whitley. 


—Lord’s day. A name sometimes given to 
Sunday. Co. Litt. 135. 


—Lords justices of appeal. In English law. 
The title of the ordinary judges of the court 
of appeal, by Jud. Act 1877, § 4. Prior to 
the judicature acts, there were two “lords 
justices of appeal in chancery,” to whom an 
appeal lay from a vice-chancellor, by 14 & 15 
Vict. c. 83. 


Lords marchers. Those noblemen who lived 
on the marches of Wales or Scotland, who 
in times past had their laws and power of life 
and death, like petty kings. Abolished by 
27 Hen. VIII. c. 26, and 6 Edw. VI. ¢. 10. 
Wharton. 


—Lords of appeal, Those members of: the 
house of lords of whom at least three must 
be present for the hearing and determination 
of appeals. They are the lord chancellor, the 
Jords of appeal in ordinary, and such peers 
of parliament as hold, or have held, high ju- 
dicial offices, such as ex-chancellors and judg- 
es of the superior courts in Great Britain 
and Ireland. App. Jur. Act 1876, §§ 5, 25. 


—Lords of appeal in ordinary, These are ap- 
pointed, with a salary of £6,000 a year, to 
aid the house of lords in the hearing of ap- 
peals. They rank as barons for life, but sit 
and vote in the house of lords during the 
tenure of their office only. App. Jur. Act 
1876, § 6. 


—Lords of erection, On the Reformation in 
Scotland, the king, as proprietor of benefices 
formerly held by abbots and priors, gave them 
out in temporal lordships to favorites, who 
were termed “lords of erection.” Wharton. 


—Lords of parliament. Those who have seats 
in the house of lords. During bankruptcy, 
peers are disqualified from sitting or voting 
in the house of lords. 34 & 35 Vict. c. 50. 


—Lords of regality. In Scotch law. Persons 
to whom rights of civil and criminal juris- 
diction were given by the crown. 


—Lords ordainers. Lords appointed in 1812, in 
the reign of Edward II., for the control of 
the sovereign and the court party, and for 
the general reform and better government of 
the country. Brown. 


Lords spiritual. The archbishops and bish- 
ops who have seats in the house of lords. 
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—Lords temporal.’ Those lay peers who have 
seats in the house of lords. 


LORDSHIP. In English law. Dominion, 
manor, seigniory, domain; also a title of hon- 
or used to a nobleman not being a duke. It 
is also the customary titulary appellation of 
the judges, and some other persons in au- 
thority and office. 


LOSS. 
in Insurance 


The injury or damage sustained by the in- 
sured in consequence of the happening of one 
or more of the accidents or misfortunes 
against which the insurer, in consideration of 
the premium, has undertaken to indemnify 
the insured. 1 Bouv. Inst. no, 1215. 


In General 


—Actual joss. One resulting from the real 
and substantial destruction of the property 
insured. 


—Constructive loss. One resulting from such 
injuries to the property, without its destruc- 
tion, as render it valueless to the assured or 
prevent its restoration to the original condi- 
tion except at a cost exceeding its value. 


—Direct loss by fire is one resulting immedi- 
ately and proximately from the fire, and not 
remotely from some of the consequences or 
effects of the fire, Insurance Co. v. Leader, 
121 Ga. 260, 48 S. E. 974; Ermentrout v. 
Insurance Co., 63 Minn. 305, 65 N. W. 684, 30 
L. R. A. 346, 56 Am. St. Rep. 481; California 
Ins. Co. v. Union Compress Co., 133 U. 8S. 387, 
10 Sup. Ct. 365, 33 L. Ed. 730. 


=—Loss of consortium. See Consortium. 


—Partial loss. A loss of a part of a thing or 
of its value, or any damage not amounting 
(actually or constructively) to its entire de- 
struction; as contrasted with total loss. 
Partial loss is one in which the damage done 
to the thing insured is not so complete as to 
amount to a total loss, either actual or con- 
structive. In every such case the underwrit- 
er is liable to pay such proportion of the sum 
which would be payable on total loss as the 
damage sustained by the subject of insur- 
ance bears to the whole value at the time 
of insurance. 2 Steph. Comm. 132, 183; 
Crump. Ins. § 331; Mozley & Whitley. Par- 
tial loss implies a damage sustained by the 
ship or cargo, which falls upon the respec- 
tive owners of the property so damaged; and, 
when happening from any peril insured 
against by the policy, the owners are to be 
indemnified by the underwriters, unless in 
cases excepted by the express terms of the 
policy. Padelford v. Boardman, 4 Mass. 548; 
Globe Ins. Co. v. Sherlock, 25 Ohio St. 65; 
Willard v. Insurance Co., 30 Mo, 35. 


Salvage loss. That kind of loss which it 
is presumed would, but for certain services 
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rendered and exertions made, have become a 
total loss. In the language of marine under- 
writers, this term means the difference be- 
tween the amount of salvage, after deducting 
the charges, and the original value of the 
property insured. Devitt v.. Insurance Co., 
61 App. Div. 390, 70 N. Y. Supp. 662; Koons 
v. La Fonciere Compagnie (D. C.) 71 F. 981. 


—Total loss. See that title. 


LOST. An article is “lost”? when the owner 
has lost the possession or custody of it, in- 
voluntarily and by any means, but more par- 
ticularly by accident or his own negligence 
or forgetfulness, and when he is ignorant of . 
its whereabouts or cannot recover it by an 
ordinarily diligent search. See State Sav. 
Bank v. Buhl, 129 Mich. 193, 88 N. W. 471, 
56 L. R. A. 944; Belote v. State, 36 Miss. 
120, 72 Am. Dec. 163; Hoagland v. Amuse- 
ment Co., 170 Mo. 335, 70 S. W. 878, 94 Am. St. 
Rep. 740. See, also, Lost Property. 

As applied to ships and vessels, the term 
means “lost at sea,” and a vessel lost is one 
that has totally gone from the owners against 
their will, so that, they know nothing of it, 
whether it still exists or not, or one which 
they know is no longer within their use and 
control, either in consequence of capture by 
cnemies or pirates, or an unknown founder- 
ing, or sinking by a known storm, or collision, 
or destruction by shipwreck. Bennett v. Gar- 
lock, 10 Hun (N. Y.) 338; Collard v. Eddy, 17 
Mo. 355; Insurance Co. v. Gossler, 7 Fed. 
Cas. 406. 


LOST CORNER. One whose location as es- 
tablished by the government surveyors can- 
not be found; but the mere fact that evidence 
of the physical location cannot now be seen, 
or that no one who saw the marked corner,is . 
produced, does not necessarily make the cor- 
ner a lost one. Goroski v. Tawney, 121 Minn, 
189, 141 N. W. 102, 103; Cooper v. Quade, 191 
Iowa, 461, 182 N. W. 798, 799; Thomsen v. 
Keil, 48 Nev. 1, 226 P. 309, 310; Fellows v. 
Willett, 98 Okl. 248, 224 P. 298, 300; Simpson 
v. Stewart, 281 Mo. 228, 219 S. W. 589, 590. 


LOST OR NOT LOST. A phrase sometimes 
inserted in policies of marine insurance to sig- 
nify that the contract is meant to relate back 
to the beginning of a voyage now in progress, 
or to some other antecedent time, and to be 
valid and effectual even if, at the moment. of 
executing the policy, the vessel should have 
already perished by some of the perils in- 
sured against, provided that neither party has 
knowledge of that fact or any advantage over 
the other in the way of superior means of in- 
formation. See Hooper v. Robinson, 98 U. S. 
537, 25 L. Ed. 219; Insurance Co. v. Folsom, 
18 Wall, 251, 21 L. Ed. 827. 


LOST PAPERS. Papers which have been so 
mislaid that they cannot be found after dili- 
gent search. 


LOST PROPERTY 


LOST PROPERTY. Property whieh the 
owner has involuntarily parted with and does 
not know where to find or recover it, not in- 
cluding property which he has intentionally 
concealed or deposited in a secret place for 
safe-keeping. See Sovern v. Yoran, 16 Or. 
269, 20 Pac. 100, 8 Am. St. Rep. 293; Pritchett 
v. State, 2 Sneed (Tenn.) 288, 62 Am. Dec. 468 ; 
State v. Cummings, 33 Conn. 260, 89 Am. Dec. 
208; Loucks v. Gallogly, 1 Misc. Rep. 22, 23 
N. Y. Supp. 126; Danielson v. Roberts, 44 Or. 
108, 74 Pac. 913, 65 L. R. A. 526, 102 Am. St. 
Rep. 627. But see: Foster v. Fidelity Safe 
Deposit Co., 264 Mo. 89, 174 S. W. 376, 377, 
L. R. A. 1916A, 655, Ann. Cas, 1917D, 798; 
First Nat. Bank y. Brown, 117 Kan. 330, 230 
P. 1038, 1040, 39 A. L. R. 1242; Foulke v. 
New York Consol. R. Co., 228 N. Y. 269, 127 
N. E. 237, 238; State v. Courtsol, 89 Conn. 
564, 94 A. 973, 975, L. R. A. 1916A, 465. 


LOT. The arbitrament of chance; hazard. 
That which fortuitously determines what 
course shall be taken or what disposition be 
made of property or rights. 

A share; one of several parcels into which 
property is divided. Used particularly of 
land. Any piece, division, or parcel of land. 

The thirteenth dish of lead in the mines 
of Derbyshire, which belong to the crown. 


LOT AND SCOT. In English law. Certain 
duties which must be paid by those who claim 
to exercise the elective franchise within cer- 
tain cities and boroughs, before they are en- 
titled to vote. It is said that the practice 
became uniform to refer to the poor-rate as 
a register of “scot and lot’ voters; so that 
the term, when employed to define a right of 
election, meant only the payment by a parish- 
ioner of the sum to which he was assessed 
on the poor-rate. Brown. 


LOT OF LAND. A small tract or parcel of 
land in a village, town, or city, suitable for 
building, or for a garden, or other Similar 
uses. See Pilz v, Killingsworth, 20 Or. 482, 
26 Pac. 305; Wilson v. Proctor, 28 Minn. 138, 
8 N. W. 880; Webster v, Little Rock, 44 
Ark. 551; Diamond Mach. Co. v. Ontonagon, 
72 Mich. 261, 40 N. W. 448; Fitzgerald v. 
Thomas, 61 Mo. 500; Phillipsburgh v. Bruck, 
37 N. J. Eq. 486. 


LOTHERWITE, or LEYERWIT. In old Eng- 
lish law. A liberty or privilege to take 
amends for lying with a bondwoman without 
license. 


LOTTERY. A lottery is any scheme for the 
disposal or distribution of property by chance 
among persons who have paid, or promised or 
agreed to pay, any valuable consideration for 
the chance. of obtaining such property, or a 
portion of it, or for any share of or interest 
in such property, upon any agreement, under- 
standing, or expectation that it is to be dis- 
tributed or disposed of by lot or chance, 
whether called a “lottery,” a “raffle,” ora 
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“gift enterprise,” or by whatever name the 
same may be known. Pen. Code Cal. § 319; 
Peu. Code Dak. § 373 (Comp. Laws N. D. 1913, 
§ 9660; Rev. Code S. D. 1919, § 3894). See, 
also, Dunn v. People, 40 Ill. 467; Chavannah 
v. State, 49 Ala. 397; Stearnes v. State, 21 
Tex. 692; State v. Lovell, 39 N. J. Law, 461; 
State v. Mumford, 73 Mo. 650, 39 Anı. Rep. 
582; U. S., v. Politzer (D. C.) 59 Fed. 274; 
Fleming v. Bills, 3 Or. 289; Com. v. Mander- 
field, 8 Phila. (Pa.) 459; Stanger v. State, 
107 Tex. Cr, R. 574, 298 S. W. 906; National 
Thrift Ass’n v. Crews, 116 Or. 352, 241 P. 
72, 41 A. L. R. 1481; Almy Mfg, Co. v. City 
of Chicago, 202 Ill. App. 240, 245; State v. 
Powell, 170 Minn. 239, 212 N. W. 169; Com- 
moluwealth v. Jenkins, 159 Ky. 80, 166 S. W. 
794, 795, Ann. Cas. 1915B, 170; Brenard Mfg. 
Co. v. Jessup & Barrett Co., 186 lowa, 872, 173 
N. W. 101, 102; State v. Lowe, 178 N. C. 770, 
101 S. E. 385, 386. 


Lou le ley done chose, la ceo done remedie a 
vener a ceo. 2 Rolle, 17. Where the law gives 
a right, it gives a remedy to recover, 


LOUAGE. Fr. This is the contract of hiring 
and letting in French law, and may be either 
of things or of labor. The varieties of each 
are the following: 
i. Letting of things,-beil à loyer being 
the letting of houses; bail à ferme being the 
letting of lands. 

2. Letting of labor,—ioyer being the letting 
of personal service; bail à cheptel being the 
letting of animals. Brown. . 


LOURCURDUS. A ram or _ bell-wether. 
Cowell. 
LOVE-DAY. In old English law. The day 


on which any dispute was amicably settled 
between neighbors; or a day on which one 
neighbor-helps another without hire. Whar- 
ton. 


LOW JUSTICE. In old European law, juris- 
diction of petty offenses, as distinguished 
from “high justice,” (q. v.) 


LOW WATER. The furthest receding point 
of ebb-tide. Howard v. Ingersoll, 13 How. 
417, 14 L. Ed. 189. 


LOW-WATER MARK. See Water-Mark. 


LOWBOTE. A recompense for the death of a 
man killed in a tumult. Cowell. 


LOWERS. Fr. In French maritime law. 
Wages. Ord. Mar. liv. 1, tit. 14, art. 16. 


LOYAL. Legal; authorized by or conform- 
ing to law. Also faithful in one’s political 
relations; giving faithful support of one’s 
prince or sovereign or to the existing govern- 
ment. 


LOYALTY. Adherence to law. Faithfulness 
to one’s prince er sovereign or to the Existing 
government. OR f l 
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Lubricum linguæ non facile trahendum est in 
penam. Cro. Car. 117. A slip of the tongue 
ought not lightly to be subjected to punish- 
ment. . 


LUCID INTERVALS. In medical juris- 
prudence. Intervals occurring in the mental 
life of an insane person during which he is 
completely restored to the use of his reason, 
or so far restored that he has sufficient in- 
telligence, judgment, and will to enter into 
contractual relations, or perform other legal 
acts, without disqualification by reason of his 
disease. In re Miller’s Will, 3 Boyce (Del.) 
477, 8 A. 808, SIL; Roberts v. Pacific Tele- 
phone & Telegraph Co., 93 Wash. 274, 160 P. 
965, 970. Sce Insanity.” 


LUCRA NUPTIALIA. Lat. In Roman law. 
A term including everything which a husband 
or wife, as such, acquires from the estate of 
the other, either before the marriage, or on 
agreeing to it, or during its continuance, or 
after its dissolution, and whether the acquisi- 
tion is by pure gift, or by virtue of the mar- 
riage contract, or against the will of the other 
party by law or statute. See Mackeld. Rom. 
Law, § 580. ° 


LUCRATIVA CAUSA. Lat. 
A consideration which is voluntary; that is 
to say, a gratuitous gift, or such like. It was 
opposed to onerosa causa, which denoted a 
valuable consideration. It was a principle of 
the Roman law that two lucrative causes 
could not concur in the same person as re- 
garded the same thing; that is to say, that, 
when the same thing was bequeathed to a 
person by two different testators, he could 
not have the thing (or its value) twice over. 
Brown. 


In Roman law. 


LUCRATIVA USUCAPIO. Lat. This species 
of usucapio was permitted in Roman law only 
in the case of persons taking possession of 
property upon the decease of its late owner, 
and in exclusion or deforcement of the heir, 
whence it was called “usucapio pro h@rede.” 
‘The adjective “lucrativa” denoted that prop- 
erty was acquired by this usucapio without 
any consideration or payment for it by way 
of purchase; and, as the possessor who so ac- 
quired the property was a mald fide possessor, 
his acquisition, or wsucapio, was called also 
“improba,” (i. e., dishonest;) but this dishon- 
esty was tolerated (until abolished by Ha- 
drian) as an incentive to force the hæres to 
take possession, in order that the debts might 
be paid and the sacrifices performed; and, as 
a further incentive to the heres, this usu- 
capio was complete in one year. Brown. 


LUCRATIVE, Yielding gain or profit; prof- 
itable; bearing or yielding a revenue or sal- 
ary. ` 


LUCRATIVE BAILMENT. Sce Bailment. 


LUCRATIVE OFFICE. One which yields a 
revenue (in the form of fees or otherwise) or 
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a fixed. salary to the incumbent; according 
to some authorities, one which yields a com- 
pensation supposed to be adequate to the serv- 
ices rendered and in excess of the expenses 
incidental to the office. See State v. Kirk, 
44 Ind. 405, 15 Am. Rep. 239; Dailey v. State, 
8 Blackf. (Ind.) 330; Crawford v. Dunbar, 
52 Cal. 39; State v. De Gress, 53 Tex. 400; 
Hodge v. State, 185 Tenn. 525, 188 S. W. 203, 
206. 


LUCRATIVE SUCCESSION. In Scotch law. 
A kind of passive title by which a person ac- 
cepting from another, without any onerous 
cause, (or without paying value,) a disposi- 
tion of any part of his heritage, to which the 
receiver would have succeeded as heir, is li- 
able to all the grantor’s debts contracted be- 
fore the said disposition. 1 Forb. Inst. pt. 3, 
p. 102. 

LUCRATUS. 


In Scotch law. A gainer. 


LUCRE. Gain in money or goods; profit; 
usually in an ill sense, or with the sense of 
something base or unworthy. Webster. 


LUCRI CAUSA. Lat. In criminal law. A 
term descriptive of the intent with which 
property is taken in cases of larceny, the 
phrase meaning “for the sake of lucre” or 
gain. State v. Ryan, 12 Nev. 403, 28 Am, 
Rep. 802; State v. Slingerland, 19 Nev. 135, 
7 Pac. 280; Groover v. State, 82 Fla. 427, 90 
So. 478, 475, 26 A. L. R. 375. 


LUCRUM. A small slip or parcel of land. 


LUCRUM CESSANS. Lat. In Scotch law. 
A ceasing gain, as distinguished from dam- 
num datum, an actual loss. 


Lucrum facere ex pupilli tutela tutor non debet. 
A guardian ought not to make money out of 
the guardianship of his ward. Manning v. 
Manning’s Ex’rs, 1 Johns. Ch. (N. YX.) 527, 
535. 


LUCTUOSA HAREDITAS. A mournful in- 
heritance. See Hereditas Luctuosa. 


LUCTUS. In Roman law. Mourning. See 
Annus Luctus. 
LUGGAGE. Luggage may consist of any ar- 


ticles intended for the use of a passenger 
while traveling, or for his personal equiment. 
Civ. Code Cal. § 2181. 

This term is synonymous with “baggage,” 
but is more commonly used in England than 
in America. See Great Northern Ry. Co. y. 
Shepherd, 8 Exch. 37; Duffy v. Thompson, 4 
E. D. Smith (N. Y.) 180; Choctaw, etc., R. Co. 
v. Zwirtz, 13 Okl. 411, 73 P. 941. 


LUMEN. Lat. In the civil law. Light; the 
light of the sun or sky; the privilege of re- 
ceiving light into a house, . 

A light or window. 


LUMINA 


LUMINA. Lat. In the civil law. Lights; 
windows; openings to obtain light for one’s 
building. 


‘LUMINARE. A lamp or candle set burning 
on the altar of any church or chapel, for the 
maintenance whereof lands and rent-charges 
were frequently given to parish churches, 
ete. Kennett, Gloss. 


LUMPING SALE. As applied to judicial 
sales, this term means a sale in mass, as 
where several distinct parcels of real estate, 
or several articles of personal property, are 
sold together for a “lump” or single gross 
sum. Anniston Pipeworks v. Williams, 106 
Ala. 324, 18 So. 111, 54 Am. St. Rep. 51. 


LUNACY. Lunacy is that condition or habit 
in which the mind is directed by the will, but 
is wholly or partially misguided or erroneous- 
ly governed by it; or it is the impairment of 
any one or more of the faculties of the mind, 
accompanied with or inducing a defect in the 
comparing faculty. Owings’ Case, 1 Bland 
(Md.) 386, 17 Am. Dec. 311. See Insanity. 


Inquisition (or Inquest) of Lunacy 


A quasi-judicial examination into the san- 
ity or insanity of a given person, ordered by a 
court having jurisdiction, on a proper appli- 
cation and sufficient preliminary showing of 
facts, held by the sheriff (or marshal, or a 
magistrate, or the court itself, according to 
the local practice) with the assistance of a 
special jury, usually of six men, who are to 
hear evidence and render a verdict in accord- 
ance with the facts. This is the usual founda- 
tion for an order appointing a guardian or 
conservator for a person adjudged to be in- 
sane, or for committing him to an insane asy- 
lum. See Hughes v. Jones, 116 N. Y. 67, 22 N. 
E. 446, 5 L. R. A. 637, 15 Am. St. Rep. 386; 
Hadaway v. Smith, 71 Md. 319, 18 A. 589. 


Lunacy, Commission of 


A commission issuing from a court of com- 
petent jurisdiction, authorizing an inquiry 
to be made into the mental condition of a per- 
son who is alleged to be a lunatic. 


LUNAR. Belonging to or measured by the 
revolutions of the moon. 


LUNAR MONTH. See Month. 


LUNATIC. A person of deranged or unsound 
mind; a person whose mental faculties are 
in the condition called “lunacy,” (q. v.). 


Lunaticus, qui gaudet in lucidis intervallis. He 
is a lunatic who enjoys lucid intervals, 1 
Story, Cont. § 73. 


LUNDRESS. In old English law. A silver 
penny, so called because it was to be coined 
only at Loudon, (å Londres,) and not at the 
country mints. Lown. Essay Coins, 17; Cow- 
ell. 
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LUPANATRIX. A bawd or strumpee. 3 
Inst. 206, 


LUPINUM CAPUT GERERE. Lat. To be 
outlawed, and have one’s head exposed, like 
a wolf’s, with a reward to him who should 
take it. Cowell. 


LURGULARY. Casting any corrupt or pois- 
onous thing into the water. Wharton. 


LUSHBOROW. In old English law. A base 
sort of money, coined beyond sea in the like- 
ness of English coin, and introduced into Eng- 
land in the reign of Edward III. Prohibited 
by St. 25 Edw. III, c. 4. Spelman; Cowell. 


LUXURY. Excess and extravagance which 
was formerly an offense against the public 
economy, but is not now punishable, Whar- 
ton. 


LYCH-GATE. The gate into a church-yard, 
with a roof or awning hung on posts over it to 
cover the body brought for burial, when it 
rests underneath. Wharton. 


LYEF-GELD. Sax. In old records. Lief 
silver or money’; a small fine paid by the cus- 
tomary tenant to the lord for leave to plow 
or sow, etc. Somn. Gavelkind, 27. 


LYING BY. A person who, by his presence 
and silence at a transaction which affects his 
interests, may be fairly supposed to acquiesce 
in it, if he afterwards propose to disturb the 
arrangement, is said to be prevented from do- 
ing so by reason that he has been lying by. 


LYING IN FRANCHISE. A term descriptive 
of waifs, wrecks, estrays, and the like, which 
may be seized without suit or action. 


LYING IN GRANT. <A phrase applied to in- 
corporeal rights, incapable of manual tradi- 
tion, and which must pass by mere delivery of 
a deed. . 


LYING IN WAIT. Lying in ambush; lying 
hid or concealed for the, purpose of making a 
sudden and unexpected attack upon a person 
when he shall arrive at the scene. In some 
jurisdictions, where there are several degrees 
of murder, lying in wait is made evidence of 
that deliberation and premeditated intent 
which is necessary to characterize murder in 
the first degree. State v. Walker, 170 N. C. 
716, 86 S. E. 1055, 1056; Patterson v. State, 
191 Ala. 16, 67 So. 997, 998, Ann. Cas. 19160, 
968; Commonwealth v. Mondollo, 247 Pa. 
526, 98 A. 612. 

This term is not synonymous with “con- 
cealed.” If a person conceals himself for 
the purpose of shooting another unawares, he 
is lying in wait; but a person may, while 
concealed, shoot another without committing 
the crime of murder. People v. Miles, 55 Cal. 
207. 


LYNCH LAW. A term descriptive of the ac- 
tion of unofficial persons, organized bands, 
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or mobs, who seize persons.charged with or 
suspected of crimes, or take them out of the 
custody of the law, and inflict summary pun- 
ishment upon them, without legal trial, and 
without the warrant or authority of law. See 
State v. Aler, 39 W. Va. 549, 20 S. HE. 585; 
Bates’ Ann. St. Ohio, 1904, § 4426 (Gen. Code, 
§ 6278). 


LYNDHURST’S (LORD) ACT. This statute 
( & 6 Wm. IV. c. 54) renders marriages with- 
in the prohibited degrees absolutely null and 
void. Theretofore such marriages were void- 
able merely. 

Bi.Law Dict.(3D Ep.) —72 


LYTE 


LYON KING OF ARMS. In Scotch law. The 
ancient duty of this officer was to carry pub- 
lie messages to foreign states, and it is still 
the practice of the heralds to make all royal 
proclamations at the Cross of Edinburgh. 
The officers serving under him are heralds, 
pursuivants, and messengers. Bell. 


LYTAE. In old Roman law. A name given 
to students of the civil law in the fourth year 
of their course, from their being supposed 
capable of solving any difficulty inlaw. Tayl. 
Civil Law, 39. 
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M 


M. This letter, used as a Roman numeral, 
stands for one thousand. 

It was also, in old English law, a brand or 
stigma impressed upon the brawn of the 
thumb of a person convicted of manslaughter 
and admitted to the benefit of clergy. 

This letter was sometimes put on the face 
of treasury notes of the United States, and 
signifies that the treasury note bears interest 
at the rate of one mill per centum, and not 
one per centum interest. U. S. v. Hardyman, 
13 Pet. 176, 10 L. Ed. 113. 

M. also stands as an abbreviation for sev- 
eral words of which it is the initial letter; 
as “Mary,” (the English queen of that name,) 
“Michaelmas,” “master,” “middle.” 


M. D. An abbreviation for “Middle Dis- 
trict,” in reference to the division of the 
United States into judicial districts, Also an 
abbreviation for “Doctor of Medicine.” 


M. R. An abbreviation for “Master of the 
Rolls.” 


M. T. An abbreviation for “Michaelmas 


Term,” 


MACE, A large staff, made of the precious 
metals, and highly ornamented. It is used 
as an emblem of authority, and carried be- 
fore certain public functionaries by a mace- 
bearer. In many legislative bodies, the mace 
is employed as a visible symbol of the dignity 
and collective authority of the house. In the 
house of lords and house of commons of the 
British parliament, it is laid upon the table 
when the house is in session. In the United 
States house of representatives, it is borne 
upright by the sergeant-at-arms on extraordi- 
nary occasions, as when it is necessary to 
quell a disturbance or bring refractory mem- 
bers to order. 


—Mace-hearer. In English law. One who car- 
ries the mace before certain functionaries. 
In Scotland, an officer attending the court of 
session, and usually called a “macer.” 


—Mace-proof. Secure against arrest. 


—Macer. A mace-bearer; an officer attending 
the court of session in Scotland. 


MACE-GREFF. In old English law. One 
who buys stolen goods, particularly food, 
knowing it to have been stolen. 


MACEDONIAN DEGREE. In ‘Roman law. 
This was the Senatus-consultum Macedonia- 
num, a decree of the Roman senate, first given 
under. Claudius, and renewed under Vespa- 
sian by which it was declared that no action 
should be maintained to recover a loan of 
money made to a child who was under the 
patria potestas. It was intended to strike at 
the practice of usurers in making loans, on 


unconscionable terms, to family heirs who 
would mortgage their future expectations 
from the paternal estate. The law is said to 
have derived its name from that of a notori- 
ous usurer. See Mackeld. Rom. Law, § 432; 
Inst. 4, 7, 1; Dig. 14, 6. 


MACHECOLLARE. To make a warlike de- 
vice over a gate or other passage like to a 
grate, through which scalding water or pon- 
derous or offensive things may be cast upon 
the assailants. Co, Litt. 5a. 


MACHINATION. ‘The act of planning or con- 
triving a scheme for executing some purpose, 
particularly an evil purpose; an artful design 
formed with deliberation. 


MACHINE. In patent law. Any contrivance 
used to regulate or augment force or motion; 
more properly, a complex structure, consist- 
ing of a combination, or peculiar modifica- 
tion, of mechanical powers to perform some 
function. Simon, Buhler & Baumann v. U. S., 
8 Ct. Cust. App. 273, 277; Lumatz v. American 
Car & Foundry Co., 217 Mo. App. 94, 273 8. W. 
1089, 1092; Ball v. Coker (C. C. A.) 210 F. 
278, 281. Any contrivance composed of co- 
operating elements which act under the law 
imposed upon them to regulate or modify the 
relations between force, motion, and weigit. 


The term “machine,” in patent law, includes every 
mechanical device, or combination of mechanical 
powers and devices, to perform some function and 
produce a certain effect or result. But where the 
result or effect is produced by chemical action, by 
the operation or application of some element or 
power of nature, or of one substance to another, 
such modes, methods, or operations are called “proc- 
esses.” A new process is usually the result of dis- 
covery; a machine, of invention, Corning v. Bur- 
den, 15 How. 252, 267, 14 L. Ed. 683. And see Pitts- 
burgh Reduction Co. v. Cowles Electric Co. (C. 
C.) 55 F. 316; Westinghouse v. Boyden Power 
Brake Co., 18 S. Ct. 707, 170 U. S. 537, 42.L, Ed. 1186; 
Burr v. Duryee, 1 Wall. 570, 17 L. Ed. 650; Stearns 
v. Russell, 29 C. C. A. 121, 85 F. 225; Wintermute v. 
Redington, 30 Fed. Cas, 370. 

A machine differs from an art in that the act or 
series of acts which constitute the art become, in 
the machine, inseparably connected with a specific 
physical feature, The art is the primary conception, 
the machine the secondary. A machine differs from 
all other mechanical instruments in that its rule of 
action resides within itself. The structural law of 
a machine is its one enduring and essential char- 
acteristic. Rob. Pat. § 175; Parker v. Hulme, 1 
Fish, 44, Fed. Cas. No. 10,740. 


Dangerous Machine 


A machine is “dangerous” in such sense 
that the employer is required to guard it, if, 
in the ordinary course of human affairs, dan- 
ger may be reasonably anticipated from the 
use of it without protection. Simon v. St. 
Louis Brass Mfg. Co., 298 Mo. 70, 250 S. W.. 
74, 76. ` 

BL.Law Dicr. (8D Ep.) 
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Perfect Machine 


In patent law. A perfected invention; not 
a perfectly constructed machine, but a ma- 
chine so constructed as to embody ali the es- 
sential elements of the invention, in a form 
that would make them practical and opera- 
tive so as to accomplish the result, But it is 
not necessary that it should accomplish that 
result in the most perfect manner, and be in 
a condition where it was not susceptible of a 
higher degree of perfection in its mere me- 
chanical construction, American Hide, etc., 
Co. v. American Tool, etc., Co., 4 Fish. Pat. 
Cas. 299, 1 Fed. Cas. 647. 


MACHINERY. A more comprehensive term 
than “machine”; including the appurtenances 
necessary to the working of a machine. 
Seavey v. Central Mut. F. Ins. Co., 111 Mass. 
540; Shaleen v. Central Coal & Coke Co., 127 
Ark, 897, 192 S. W. 225, 227, Ann. Cas. 1918H, 
198. Parts of a machine considered collec- 
tively; also the combination of mechanical 
means to a given end. Haddad v. Commer- 
cial Motor Truck Co., 146 La. 897, 84 So. 197, 
198, 9 A. L. R. 1380; Cleveland v. Hightower, 
108 OKI. 84, 234 P. 614, 616. A part of a ma- 
chine designed to work with other parts, etc. 
National Enameling & Stamping Co. v. Zirko- 
vics (C. C. A.) 251 F. 184, 187. 


MACHOLUM. In old English law. A barn 
or granary open at the top; a rick or stack of 
corn. Spelman. 


MACTATOR. L. Lat. In old European law. 
A murderer, 


MAGCULARE. In old European law. To 
wound. . Spelman. ` 
MAD PARLIAMENT. Henry III, in 1258, at 
the desire of the Great Council in Parliament, 
consented to the appointment of a committee 
of twenty-four, of whom twelve were appoint- 
ed by the Barons and twelve by the King, in 
a parliament which was stigmatized as the 
“Mad Parliament.” Unlimited power was 
given to it to carry out all necessary reforms. 
It drew up the Provisions of Oxford. 


MAD POINT. A term used to designate the 
idea or subject to which is confined the de- 
rangement of the mental faculties of one suf- 
fering from monomania. Owing’s Case, 1 
Bland (Md.) 388, 17 Am. Dec. 311. See In- 
sanity. 


MADE KNOWN. Where a writ of scire facias 
has been actually served upon a defendant, 
the proper return is that its contents have 
been “made known” to him. 


MADMAN. An insane person, particularly 
one suffering from mania in any of its forms. 
Said to be inapplicable to idiots (Com. v. 
Haskell, 2 Brewst. [Pa.] 497); Bensberg v. 
Washington University, 251 Mo. 641, 158 S. 
W. 830, 336, but it is not a technical term 
either of medicine or the law, and is incapa- 


MAGISTER CANCELLARLE! 


ble of being applied with scientific precision. 
See Insanity. 


MADNESS. See Insanity. 


MADRAS REGULATIONS. Certain regula- 
tions prescribed for the.government of the 
Madras presidency. Mozley & Whitley. 


MAEC-BURGH. 
family. 


MEG. A kinsman. 2 Poll. & Maitl, 241. 


M/EGBOTE. In Saxon law, A recompense or 
satisfaction for the slaying or murder of a 
kinsman. Spelman. 


In Saxon law. Kindred; 


MÆRE. Famous; great; noted; as Almere, 
all famous. Gibs. Camd. 


M/AEREMIUM. Timber; 
building purposes. 


wood suitable for 


MAGIC. In English statutes. Witch-craft 
and sorcery. ` 
MAGIS. Lat. More; more fully; more in 


number; rather. 


Magis de bono quam de malo lex intendit. Co. 
Litt. 78b. The law favors a good rather than 
a bad construction. Where the words used in 
an agreement are susceptible of two meanings, 
the one agreeable to, the other against, the 
law, the former is adopted. Thus, a bond con- 
ditioned “to assign all offices” will be con- 
strued to apply to such offices only as are 
assignable. Chit. Cont. 78. 


Magis dignum trahit ad se minus dignum. The 
more worthy draws to itself the less worthy. 
Yearb. 20 Hen. VI. 2, arg. 


MAGISTER. Lat. 


In English Law 


A master or ruler; a person who has at- 
tained to some eminent degree in science. 
Cowell. 

In the Civil Law 


A title of several offices under the Roman 
Empire. 


MAGISTER AD FACULTATES. In English 
ecclesiastical law. The title of an officer who 
grants dispensations; as to marry, to eat flesh 
on days prohibited, and the like. Bac, Abr. 
“Ecclesiastical Courts,” A, 5. 


MAGISTER BONORUM VENDENDORUM. 
In Roman law, a person appointed by judicial 
authority to inventory, collect, and sell the 
property of an absent or absconding debtor 
for the benefit of his creditors; he was gen- 
erally one of the creditors, and his functions 
corresponded generally to those of a receiver 
or an assignee for the benefit of creditors un- 
der modern practice. See Mackeld. Rom, 
Law, § 521, 


MAGISTER CANCELLARIA.. In old Eng- 
lish law. Master of the chancery; master in 


MAGISTER EQUITUM 


chancery. These officers were said to be 
called “magistri,” because they were priests. 
Latch. 133. 


MAGISTER EQUITUM. Master of the horse. 
A title of office under the Roman Empire. 


MAGISTER LIBELLORUM. Master of re- 
quests. A title of office under the Roman 
Empire. 


MAGISTER LITIS. Master of the suit; the 
person who controls the suit or its prosecu- 
tion, or has the right so to do. 


MAGISTER NAVIS. In the civil law. The 
master of a ship or vessel. He to whom the 
care of the whole vessel is committed. Dig. 
14, 1, 1, 1, 5. 


MAGISTER PALATII. Master of the pal- 
ace or of the offices. 
Roman Empire bearing some resemblance to 
the modern lord chamberlain, Tayl. Civil 
Law, 37. 


Magister rerum usus. Use is the master of 
things. Co. Litt. 229b. Usage is a principal 
guide in practice. 


Magister rerum usus; magistra rerum ex- 
perientia. Use is the master of things; ex- 
perience is the mistress of things. Co. Litt. 
69, 229; Wing Max. 752. 


MAGISTER SOCIETATIS. In the civil law. 
The master or manager of a partnership; a 
Managing partner or general agent; a mana- 
ger specially chosen by a firm to administer 
the affairs of the partnership. Story Partn. 
§ 95. 


MAGISTERIAL. Relating or pertaining to 
the character, office, powers, or duties of a 
magistrate or of the magistracy. 


MAGISTERIAL PRECINCT. In some Ameri- 
can states, a local subdivision of a county, 
defining the territorial jurisdiction of justices 
of the peace and constables, Breckinridge 
Co. v. McCracken, 61 F. 194, 9 ©. C. A. 442; 
also called magisterial district. State v. 
Mingo County Court, 97 W. Va. 615, 125 S. B. 
576, 577. 


MAGISTRACY. ‘This term may have a more 
or less extensive signification according to 
the use and connection in which it occurs, In 
its widest sense it includes the whole body 
of public functionaries, whether their offices 
be legislative, judicial, executive, or adminis- 
trative. In a more restricted (and more 
usual) meaning, it. denotes the class of officers 
who are charged with the application and 
execution of the laws, In a still more con- 
fined use, it designates the body of judicial 
officers of the lowest rank, and more especial- 
ly those who have jurisdiction for the trial 
and punishment of petty misdemeanors or the 
preliminary steps of a criminal prosecution, 
such as police judges and Justices of the 


An officer under the 
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peace. The term also denotes the office of a 
magistrate, 


MAGISTRALIA BREVIA. In old English 
practice. Magisterial writs; writs adapted to 
special cases, and so called from being framed 
by the masters or principal clerks of the chan- 
cery. Bract. fol. 418b; Crabb, Com. Law, 
547, 548. 


MAGISTRATE. A public officer belonging to 
the civil organization of the state, and in- 
vested with powers and functions which may 
be either judicial, legislative, or executive. 
But the term is commonly used in a narrower 
sense, designating, in England, a person in- 
trusted with the commission of the peace, 
and, in America, one of the class of inferior 
judicial officers, such as justices of the peace 
and police justices. Martin y. State, 32 Ark. 
124; Scanlan v. Wright, 13 Pick. (Mass.) 528, 
25 Am. Dec. 344; Ex parte White, 15 Nev. 
146, 37 Am. Rep. 466; Kurtz v. State, 22 Fla. 
44,1 Am. St. Rep. 173; State v. Allen, 83 Fla. 
655, 92 So. 155, 156; Merritt v. Merritt, 193 
Iowa, 899, 188 N. W. 32, 34. 


A magistrate is an officer having power to issue a 
warrant for the arrest of a person charged with a 
public offense. Pen. Code Cal. § 807. 

The word “magistrate” dees not necessarily imply 
an officer exercising any judicial functions, and 
might very well be held to embrace notaries and 
commissioners of deeds. Schultz v. Merchants’ Ins, 
Co., 57 Mo. 336. 


Chief Magistrate 


The highest or principal executive officer of 
a state (the governor) or of the United States 
(the president.) 


Committing Magistrate 


An inferior judicial officer who is invested 
with authority to conduct the preliminary 
hearing of persons charged with crime, and 
either to discharge them for lack of sufficient 
prima facie evidence or to commit them to 
jail to await trial or (in some jurisdictions) 
to accept bail and release them thereon, The 
term is said to be synonymous with “examin- 
ing court.” State v. Rogers, 31 N. M. 485, 
247 P. 828, 833. 


Police Magistrate 

An inferior judicial officer having jurisdic 
tion of minor criminal offenses, breaches of 
police regulations, and the like; so called 
to distinguish them from magistrates who 
have jurisdiction in civil cases also, as jus- 
tices of the peace. People v. Curley, 5 Colo. 
416; McDermont v. Dinnie, 6 N. D. 278, 69 
N. W. 295. 


Stipendiary Magistrates 


In Great Britain, the magistrates or police 
judges sitting in the cities and large towns, 
and appointed by the home secretary, are. so 
called, as distinguished from the justices of 
the peace in the counties who have the author- 


.ity of magistrates, 
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MAGISTRATE’S COURT. In American law. 
Courts in the state of South Carolina, having 
exclusive jurisdiction in matters of contract 
of and under twenty dollars. 

A loeal court in the city of Philadelphia, 
possessing the criminal jurisdiction of a po- 
lice court and civil jurisdiction in actions in- 
volving not more than one hundred dollars. 
It is not a court of record. See Const. Pa. art. 
4, § 12, 


MAGISTRATUS. Lat. In the civil law. A 
magistrate. Calvin. A judicial officer who 
had the power of hearing and determining 
causes, but whose office properly was to in- 
quire into matters of law, as distinguished 
from fact. Hallifax, Civil Law, b. 3, ¢. 8. 


MAGNA ASSISA. In old English law. The 
grand assize. Glany. lib. 2, ce. 11, 12. 


MAGNA ASSISA ELIGENDA. An ancient 
writ to summon four lawful Knights before 
the justices of assize, there to choose twelve 
others, with themselves to constitute the 
grand assize or great jury, to try the matter 
of right. The trial by grand assize was in- 
stituted by Henry II. in parliament, as an al- 
ternative to the duel in a writ of right. 
Abolished by 3 & 4 Wm. IV. ¢. 27. Wharton. 


MAGNA AVERIA. In old pleading. Great 
beasts, as horses, oxen, ete. Cro. Jac. 580. 


MAGNA CENTUM. The great hundred, or 
six score. Wharton. 


MAGNA CHARTA. The great charter. The 
name of a charter (or constitutional enact- 
ment) granted’ by King John of England to 
the barons, at Runnymede, on June 15, 1215, 
and afterwards, with some alterations, con- 
firmed in parliament by Henry III. and Ed- 
ward I. This charter is justly regarded as the 
foundation of English constitutional liberty. 
Among its thirty-eight chapters are found 
provisions for regulating the administration of 
justice, defining the temporal and ecclesiasti- 
cal jurisdictions, securing the personal liberty 
of the subject and his rights of property, and 
the limits of taxation, and for preserving the 
liberties and privileges of the church. Magna 
Charta is so called, partly to distinguish it 
from the Charta de Foresta, which was grant- 
ed about the same time, and partly by reason 
of its own transcendent importance. 


Magna Charta et Charta de Foresta sont ap- 
pelés les “deux grandes charters.” 2 Inst. 570. 
Magna Charta and the Charter of the Forest 
are called the “two great charters.” 


MAGNA COMPONERE PARVIS. To com- 
pare great things with small things. 


MAGNA CULPA. Great fault; 
gence. 


gross negli- 


MAGNA NEGLIGENTIA. In the civil law. 
-Great or gross negligence. 


MAIDEN RENTS 


Magna negligentia culpa est; magna culpa 
dolus est. Gross negligence is fault; gross 
fault is fraud. Dig. 50, 16, 226. 


MAGNA PRECARIA. In old English law. A 
great or general reap-day. Cowell; Blount. 


MAGNA SERJEANTIA. In old English law. 
Grand serjeanty. Fleta, lib. 2, c. 4, § 1. 


MAGNUM CAPE. In old practice. Great or 
grand cape. 1 Reeve, Eng. Law, 418. See 
Grand Cape. 


MAGNUM CONCILIUM. In old English law. 
Tho great council; the general council of the 
realm; afterwards called “parliament.” 1 
Bl. Comm. 148; 1 Reeve, Eng. Law, 62; Spel- 
man. 

The king’s great council of barons and pre- 
lates. Spelman; Crabb, Com, Law 228. 


MAGNUS ROTULUS STATUTORUM. ‘The 
great statute roll. The first of the English 
statute rolls, beginning with Magna Charta, 


and ending with Edward III. Hale, Com. 
Law, 16, 17. 
MAHA-GEN. In Hindu law. A banker or 


any great shop-keeper. 


MAHAL. In Hindu law. Any land or public 
fund producing a revenue to the government 
of Hindostan. ‘“Mahalaat’” is the plural. 


MAHLBRIEF. In maritime law. The Ger- 
man name for the contract for the building 
of a vessel. This contract contains a specifi- 
cation of the kind of vessel intended, her di- 
mensions, the time within which she is to be 
completed, the price and times of payment, 
etc., with reservation generally that the con- 
tractor or his agent (usually the master of a 
vessel) may reject uncontractworthy ma- 
terials, and oblige the builder to supply oth- 
ers. Jac. Sea Laws 2-8. 


MAIDEN. A young unmarried woman. In 
an indictment for adultery, not necessarily a 
virgin. State v. Shedrick, 69 Vt. 428, 38 A. 
75. 

In Scotch law. An instrument formerly 
used in beheading criminals. It resembled 
the French guillotine, of which it is said to 
have been the prototype. Wharton. 


MAIDEN ASSIZE. In English law. Orig- 
inally an assize at which no person was con- 
demned to die. Now a session of a criminal 
court at which there are no prisoners to be 
tried. 


MAIDEN RENTS, 


In Old English Law 


A fine paid to lords of some manors, on the 
marriage of tenants, originally given in con- 
sideration of the lord's relinquishing his 
customary right of lying the first night with 
the bride of a tenant. Cowell. 


MAIGNAGIUM 


MAIGNAGIUM, A brasier’s shop, or, per- 
haps, a house. Cowell. 


MAIHEM. See Mayhem; Maim. 
MAIHEMATUS. Maimed or wounded. 


MAIHEMIUM. In old English law. Mayhem, 
(q. v.) 


Maihemium est homicidium inchoatum. 
118. Mayhem is incipient homicide. 


3 Inst. 


Maihemium est inter crimina majora minimum, 
et inter minora maximum. Co. Litt. 127. May- 
hem is the least of great crimes, and the 
greatest of small. 


Maihemium est membri mutilatio, et dici poterit, 
ubi aliquis in aliqua parte sui corporis effectus 
sit inutilis ad pugnandum. Co. Litt. 126. May- 
hem is the mutilation of a member, and can 
be said to take place when a man ig injured 
in any part of his body so as to be useless 
in fight. 


MAIL. As applied to the post-office, the car- 
riage of letters, whether applied to the bag 
into which they are put, the coach or vehi- 
cle by means of which they are transported, 
or any other means employed for their car- 
riage and delivery by public authority. Wy- 
nen v. Schappert, 6 Daly (N. Y.) 560. It may 
also denote the letterg or other matter so 
carried. 

The term “mail,” as used in Rev. St. U. S. 
§ 5469 (18 USCA § 317) relative to robbing the 
mails, may mean either the whole body of 
matter transported by the postal agents, or 
any letter or package forming a component 
part of it. U. S. v. Inabnet (D. C.) 41 Fed. 130. 

Mail also denotes armor, as in the phrase 
a “coat of mail.” 


In Scotch Law 


Rent: a rent or tribute. A tenant who 
pays a rent is called a “mail-payer,” “mailer,” 
or “mail-man.” Skene, 


MAIL MATTER. This term includes letters, 
packets, etc., received for transmission, and 
to be transmitted by post to the person to 
whom such matter is directed. U. S. v. Hug- 
gett (C. C.) 40 Fed. 641; U. S. v. Rapp (C. C.) 
30 Fed. 820. 


MAILABLE. Suitable or admissible for 
transmission by the mail; belonging to the 
classes of articles which, by the laws and 
postal regulations, may be sent by post. 


MAILE. In old English law. A kind of an- 
cient money, or silver half-pence; a small 
rent. 


MAILED. This word, as applied to a letter, 
means that the letter was properly prepared 
for transmission by thẹ postal department, 
and that it was put in the custody of the offi- 


cer charged with the duty of forwarding the . 


mail. Pier v. Heinrichshoffen, 67 Mo. 163,.29 
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Am. Rep. 501, and testimony that a letter was 
“mailed” to the addressee implies that it was 
properly addressed, stamped, and deposited in 
a proper place for the receipt of mail. J. L. 
Price Brokerage Co, v. Chicago, R. I. & P. R. 
Co., 230 S. W. 374, 376, 207 Mo. App. S; Model 
Mill Co. v. Webb, 80 S. E. 232, 233, 164 N. ©. 
87. But some courts limit this implication. 
See W. T. Rawleigh Medical Co. v. Burney, 
102 S. E. 358, 25 Ga. App. 20; Feder Silber- 
berg Co. v. McNeil, 188 P. 975, 18 N. M. 44, 
49 L-R. A, (N. S.) 458. 


MAILLS AND DUTIES. In Scotch law. Tke 
rents of an estate: Bell. 


MAIM. At common law, to deprive a person 
of a member or part of the body, the loss of 
which renders him less capable of fighting; 
or of defending himself; to commit mayhem, 
(q. v.) State v. Johnson, 58 Ohio St. 417, 51 
N. E. 40, 65 Am. St. Rep. 769. 

But both in common speech and as the word 
is now used in statutes and in the criminal 
law generally, maim signifies to cripple or 
mutilate in any way, to inflict upon a person 
any injury which deprives him of the use of 
any limb or member of the body, or renders 
him lame or defective in bodily vigor; to in- 
flict any serious bodily injury. See Regina 
v. Jeans, 1 Car. & K. 540; High v. State, 26 
Tex. App. 545, 10 S. W. 238, 8 Am. St. Rep. 
488; Baker v. State, 4 Ark. 56; Turman v. 
State, 4 Tex. App. 588; Com. v. Newell, 7 
Mass. 249; Roddie v. State, 198 P. 342, 349, 
19 Okl. Cr. 63; State v. Foster, 220 S. W. 
958, 960, 281 Mo. 618; State v. MeDonie, 109 
S. E. 710, 714, 89 W. Va. 185. 


The word “maim,” as applied to animals implies 
the infliction of some injury which deprives the 
animal of, or renders useless or partially useless, 
some useful organ or member. And such injury 
must be permanent, Spaulding v. State, 25 Ga. App- 
194, 102 S. E. 907; Miller v. Prough, 203 Mo. App. 
413, 221 S. W. 159, 163. 


MAIN. L. Fr. A hand. 
written “meyn.” 


More commonly 


—Main-a-main. Immediately. Kelham. 


MAIN. Principal, chief, most important in 
size, extent, or utility. 


MAIN CHANNEL. The main channel of a 
river is that bed over which the principal 
volume of water flows. See St. Louis, ete., 
Packet Co. v. Keokuk & H. Bridge Co. (C. C.) 
81 Fed. 757; Cessill v. State, 40 Ark. 504; 
Dunlieth & D, Bridge Co. v. Dubuque County, 
55 Iowa 558, 8 N. W. 443. 


MAIN-RENT. Vassalage. 
MAIN SEA, See Sea. 


MAINAD. In old English law. A false oath; 
perjury. Cowell.. Probably from Sax. “man- 
ath” or “mainath” a false or deceitful oath. 
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MAINE-PORT. A small tribute, commonly 
of loaves of bread, which in some places the 
parishloners paid to the rector in lieu of 
small tithes. Cowell. 


MAINOUR. In criminal law. An article 
stolen, when found in the hands of the thief. 
A thief caught with the stolen goods in his 
possession is said to be taken “with the main- 
our,” that is, with the property in manu, in 
his hands. 4 Bl. Comm. 307. 


The word seems to have corresponded with the 
Saxon “‘handhabend,” (q. v.) In modern law it has 
sometimes been written as an English word “‘man- 
ner,” and the expression “taken in the manner” oc- 
cura in the books. Crabb, Eng. Law, 154. 


MAINOVRE, or MAINCEUVRE. A trespass 
committed by hand. See T Rich. II, c. 4. 


MAINPERNABLE. Capable of being bailed; 
bailable; admissible to bail on giving surety 
by mainpernors. 


MAINPERNOR. In old practice. A surety 
for the appearance of a person under arrest, 
who is delivered out of custody into the hands 
of his bail. “Mainpernors” differ from “bail” 
in that a man’s bail may imprison or gur- 
render him up before the stipulated day of 
appearance; mainpernors can do neither, but 
are barely sureties for his appearance at the 
day. Bail are only sureties that the party be 
answerable for the special matter for which 
they stipulate; mainpernors are bound to 
produce him to answer all charges whatso- 
ever. 8 Bl. Comm. 128. Other distinctions 
are made in the old books, See Cowell. 


MAINPRISE. The delivery of a person into 
the custody of meinpernors, (q. v.) Also the 
name of a writ (now obsolete) commanding 
the sheriff to take the security of mainpernors 
and set the party at liberty. 


MAINSWORN. Forsworn, by making false 
oath with hand (main) on book. Used in the 
north of England. Brownl. 4; Hob, 125. 


‘MAINTAIN. To keep up, preserve, bear 
the cost of, keep unimpaired, keep in good or- 
der, repair. Huffman v. State Roads Commis- 
sion of Maryland, 137 A. 358, 364, 152 Md. 
566; Plimpton v. New York, N. H. & H. R. R. 
Co., 109 N. E. 732, 733, 221 Mass. 548; Cham- 
bers v, North River Line, 102 S. E. 198, 179 
N. C. 199; Kitsock v. Chicago, B. & Q. R. Co. 
(Mo. App.) 226 S. W. 269, 271; Weiher v. Phil- 
lips, 133 N. E. 67, 68, 103 Ohio St. 249; St. 
Louis Southwestern Ry. Co. of Texas v. Davy 
Burnt Clay Ballast Co. (Tex. Civ. App.) 273 
S. W. 630, 633. 

To support; to supply with means of 
support; provide for; sustain. State v. 
Board of Trust of Vanderbilt University, 164 
S. W. 1151, 1170, 129 Tenn. 279; State v. Tie- 
mann (Mo. App.) 253 8. W. 453. 

To maintain an action or suit may mean 
to commence or institute it; the term imports 


the existence of a cause of action. Boutiller 
v. The Milwaukee, 8 Minn, 105, (Gil. 80, 81). 
Maintain, however, is applied to actions al- 
ready brought, but not yet reduced to judg- 
ment, Bruenn v. North Yakima School Dist. 
No. 7, Yakima County, 172 P. 569, 571, 101 
Wash, 874; Smallwood v. Gallardo, 48 S. Ct. 
23, 275 U. 8. 56, 72 L. Ed. 152. In this con- 
nection it means to continue or preserve in or, 
with; to carry on. In re Charles Nelson Co. 
(D. C.) 294 F. 926, 928; Roullard v. Gray, 175 
P. 479, 480, 38 Cal. App. 79. 

The words “maintains” and “maintaining” 
in statutes denouncing maintenance of a 
liquor nuisance denote continuous or recur- 
rent acts approaching permanence. Keeth v. 
State, 193 Ind. 549, 189 N. E. 589, 590; Webb 
v. U. 8. (C. 0. A.) 14 F.2d) 574, 576; United 
States v. Dowling (D. C.) 278 F. 630, 642. 


“Maintain” means to keep up, to keep from 
change, to preserve, to hold or keep in any particu- 
lar state or condition, though it is in some instances 
synonymous with “construct” when it must be in- 
clusive thereof to make it reasonable or effective. 
State v. Olympia Light & Power Co., 91 Wash. 519, 
158 P. 85, 89, and the word as applied to. bridges, 
fences, ete, includes rebuilding in case of destruc- 
tion, State v, Chicago, M. & St. P. Ry. Co., 164 Wis. 
304, 159 N. W. 919, 921; Ponsler v. Union Traction 
Co. of Indiana; 76 Ind, App. 616, 132 N. ©. 708, 709. 


MAINTAINED. In pleading. A technical 
word indispensable in an indictment for main- 
tenance, 1 Wils. 325. 


MAINTAINOR. In criminal law. One that 
maintains or seconds a cause depending in 
suit between others, either by disbursing mon- 
ey or making friends for either party to- 
wards his help Blount. One who is guilty 
of maintenance (q. v.) 


MAINTENANCE. The upkeep, or preserving 
the condition of property to be operated. San 
Francisco & P. S. 8. Co. v. Scott (D. C.) 253 F. 
854; Grand Rapids & I. Ry. Co. v. Doyle (D. 
C.) 245 F. 792, 797; Orleans Parish School 
Board v. Murphy, 101 So. 268, 269, 156 La. 
925. 

Sustenance; support; assistance. The fur- 
nishing by one person to another, for his sup- 
port, of the means of living, or food, cloth- 
ing, shelter, etc., particularly where the legal 
relation of the parties is such that one is 
bound to support the other, as between father 
and child, or husband and wife. Wall v. 
Williams, 93 N, C. 330, 53 Am. Rep. 458; 
Winthrop Co. v. Clinton, 196 Pa. 472, 46 Atl. 
435, 79 Am. St. Rep. 729; Regina v. Grave- 
send, 5 El. & BL 466; State v. Beatty, 61 Iowa 
307, 16 N. W. 149; In re Warren Insane Hos- 
pital, 3 Pa. Dist. R. 228; Moore v. McKenzie, 
92 A. 296, 297, 112 Me. 356. 

“Maintenance” within rule entitling seaman 
to “maintenance” and cure if he falls sick 
or is wounded in service of ship includes food 
and lodging at expense of ship. The Bouker 
No. 2 (C. C. A.) 241 F. 831, 835. 


MAINTENANCE 


in Criminal Law 


An unauthorized and officious interference 
in a suit in which the offender has no interest, 
to assist one of the parties to it, against the 
other, with money or advice to prosecute or 
defend the action. 1 Russ. Crimes, 254; Co. 
Litt. 3680; Hawk. P. ©. 393; Wickham v. 
Conklin, 8 Johns. (N. Y.) 220. 


Maintenance exists where one officiously intermed- 
dles in a suit which in no way belongs to him. 
The term does not include all kinds of aid in the 
prosecution or defense of another’s cause. Jt does 
not extend to persons having an interest in the 
thing in controversy, nor to persons of kin or affinity 
to either party, nor to counsel or attorneys, for their 
acts are not officious, nor unlawful. The distinction 
between “champerty” and “maintenance?” is that 
maintenance ig the promoting, or undertaking to 
promote, a suit by one who has no lawful causé to 
do so, and champerty is an agreement for a division 
of the thing in controversy, in the event of success, 
as a reward for the unlawful assistance, Bayard v. 
McLane, 3 Har. (Del.) 208, 

In “maintenance” no personal profit is expected or 
stipulated, the motive being simply to aid a party, 
with money or otherwise, to prosecute or defend his 
suit; while in ‘“champerty” there is a bargain by 
which the champertor is to carry on the suit at his 
own expense, and is to derive some profit out of the 
thing sued for, if he prevails. Sampliner v. Motion 
Picture Patents Co. (C. C. A.) 255 F. 242, 247; Whis- 
man v. Wells, 206 Ky. 59, 266 S. W. 897, 899. 

“Maintenance,” at common law, signifies an un- 
lawful taking in hand or upholding of quarrels or 
sides, to the disturbance or hindrance of common 
right. The maintaining of one side, in consideration 
of some bargain to have part of the thing in dispute, 
is called ‘“‘champerty.” Champerty, therefore, is a 
species of maintenance. Richardson y. Rowland, 40 
Conn. 570, 

And see also, Gilman y. Jones, 87 Ala. 691, 5 So. 
785, 4 L. R. A. 118; Brown v. Beauchamp, 5 T. B. 
Mon. (Ky.) 413, 17 Am. Dec. 81; Gowen v. Nowell, 1 
Me. 292; Vaughan v. Marable, 64 Ala. 66; Thurston 
v. Percival, 1 Pick. (Mass) 415; Hovey v. Hobson, 
61 Me. 62; Quigley v. Thompson, 53 Ind. 320. 


MAIOR. An old form of “mayor.” 


MAIRE. 
In, Old Scotch Law 


An officer to whom process was direct- 
ed. Otherwise called “mair of fie” (fee), 
and classed with the “serjand.” Skene. 


In French Law 
A mayor. 


MAIRIE. In French law. The government 
pbuilding of each commune. It contains the 
record office of all civil acts and the list of 
voters; and it is there that political and mu- 
nicipal elections take place. Arg. Fr. Merc. 
Law, 566. 


MAISON DE DIEU. Fr. 
almshouse ; a monastery. 
Literally, “house of God.” 


A hospital; an 
St. 89 Eliz. ¢. 5. 


MAISTER. An old form of “master.” 
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MAISURA. 
Cowell. 


MAITRE. Fr. In French maritime law. 
Master; the master or captain of a vessel. 
Ord. Mar. liv. 2, tit. 1, art. 1. 


MAJESTAS. Lat. In Roman law. The ma- 
jesty, sovereign authority, or supreme prerog- 
ative of the state or prince. Also a shorter 
form of the expression “crimen majestatis,” 
or “crimen lese majestatis,” an offense 
against sovereignty, or against the safety or 
organic life of the Roman people; i. e€., high 
treason. 


A house, mansion, or farm. 


MAJESTY. Royal dignity. A term used of 
kings and emperors as a title of honor. 


MAJOR. A person of full age; one who is 
no longer a minor; one who has attained 
the management of his own concerns and the 
enjoyment of his civic rights. 


In Military Law 
The officer next in rank above a captain. 


MAJOR ANNUS. The greater year; the bis- 
sextile year, consisting of 366 days. Bract. 
fol. 3590. 


Major continet in se minus. The greater in- 
cludes the less. 19 Vin. Abr. 379. 


MAJOR GENERAL. In military law. An 
officer next in rank above a brigadier gen- 
eral, and next below a lieutenant general, and 
who usually commands a division or an army 
corps. 


Major hereditas venit unicuique nostrum a 
jure et legibus quam a parentibus. 2 Inst. 56. 
A greater inheritance comes to every one of 
us from right and the laws than from par- 
ents, 


Major numerus in se continet minorem. Bract. 
fol. 16. The greater number contains in it- 
self the less. 


MAJORA REGALIA. The king’s dignity, 
power, and royal prerogative, as opposed to 
his revenue, which is comprised in the minora 
regalia. 2 Steph. Comm. 475; 1 BL Comm. 
240. 


Majore pena affectus quam legibus statuta est, 
non est infamis. One affected with a greater 
punishment than is provided by law is not 
infamous. .4 Inst. 66. 
MAJORES, , 
tn Roman Law and Genealogical Tables 

The male ascendants beyond the sixth de- 

gree. 
In Old English Law 


Greater persons; persons of higher condi- 
tion or estate, 
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Majori summz minor Inest. In the greater 
sum the less is included. 2 Kent, Comm. 618; 
Story, Ag. § 172. 


MAJORITY. Full age; the age at which, 
by law, a person is entitled to the manage- 
ment of his own affairs and to the enjoy- 
ment of civic rights. The opposite of minor- 
ity. Also the status of a person who is a ma- 
jor in age. 

The greater number. 


In the Law of Elections 


Majority signifies the greater number of 
votes. When there are only two candidates, 
he who receives the greater number of the 
votes cast is said to have a majority; when 
there are more than two competitors for the 
same office, the person who receives the great- 
est number of votes has a plurality, but he 
hag not a majority unless he receives a great- 
er number of votes than those cast for all his 
competitors combined. 


tn Military Affairs 


Majority denotes the rank and commission 
of a major. 


MAJORITY OF QUALIFIED ELECTORS. 
In special elections, this term generally means 
a majority of those voting, and not a majority 
of the persons entitled to vote. People v. 
Edvander, 136 N. E. 698, 695, 304 Il. 400; 
Harrison v. Barksdale, 102 S. HE. 789, 793, 
127 Va. 180; Williams v. City of Norman, 
205 P. 144, 150, 85 OK1. 230; Bradshaw v. Mar- 
mion (Tex.Civ.App.) 188 S.W. 973, 975; In 
re Validation of Hast Bay Municipal Utility 
Dist. Water Bonds of 1925, 239 P. 38, 46, 196 
Cal. 725, but see contra, Clayton v. Hill City, 
207 P. 770, 111. Kan. 595; Williams v. Coun- 
ty Com’rs and Board of Education of Polk 
County, 97 S. E. 478, 479, 176 N. ©. 554. 


MAJORITY OF STOCKHOLDERS. A ma- 
jority in interest of the stockholders, and not 
a majority in number only. Bank of Los 
Banos v. Jordan, 189 P. 691, 167 Cal. 327. 
“Majority of stockholders’ means majority 
per capita when the right to vote is per cap- 
ita, and a majority of stock when each share 
of stock is entitled to a vote, each particular 
case being determined by provisions of char- 
ter regulating voting. Simon Borg & Co. v. 
New Orleans City R. Co. (D. C.) 244 F. 617, 
619. 


Majus dignum trahit ad se minus dignum. The 
more worthy draws to itself the less worthy, 
. Co, Litt. 43, 3550; Bract. fol. 175; Noy, Max. 
p. 6, max. 18. 


Majus est delictum seipsum occidere quam ali- 
um. It is a greater crime to kill one’s self 
than another. Bart. Max. 108. See Suicide. 


MAJUS JUS. In old practice. 
or more right. A plea in the old real actions. 


‘fon, or produce; 


Greater right. 
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1 Reeve, Eng. Law, 476. Majus jus merum, 
more mere right. Bract, fol. 31. 

A writ proceeding in some customary man- 
ors to try a right to land. Cow. 


MAKE. To cause to exist; to form, fash- 
to do, perform, or execute; 
as to make an issue, to make oath, to make a 
presentment. 

To do in form of law; to perform with 
due formalities; to execute in legal form; as 
to make answer, to make a return or report. 
Ex parte Lockhart, 232 P. 183, 185, 72 Mont. 
136. 

To execute as one’s act or obligation; to 
prepare and sign; to issue; to sign, exe- 
cute, and deliver; as to make a conveyance, 
to make a note. Heinbach v. Heinbach, 202 
S. W. 1123, 1130, 274 Mo. 301; State v. O’Neil, 
185 P. 60, 68, 24 Idaho, 582; Spaulding v. 
First Nat. Bank, 205 N. Y.-S. 492, 493, 210 
App. Diy. 216. 

To conclude, determine upon, agree to, 
or execute; as to make a contract. MacIn- 
tyre v. McLean, 133 S. E. 471, 475, 162 Ga. 
280; Price v. Supreme Home of the Ancient 
Order of Pilgrims (Tex. Com. App.) 285 8. 
W. 310, 312; Tourtlott v. West Bangor & Her- 
mon Mut. Fire Ins. Co., 186 A. 481, 482, 126 
Me. 118. 

To cause to happen by one’s neglect or 
omission; as to make default. 

To make acquisition of; to procure; to 
collect; as to make the money on an execution 
or to make a loan. Fidelity Trust Co. v. 
Fowler (Tex. Civ. App.) 217 S. W. 953, 954. 

To have authority or influence; to sup- 
port or sustain; as in the phrase, “This 
precedent makes for the plaintiff.” 


MAKE AN ASSIGNMENT. ‘To transfer one’s 
property to an assignee for the benefit of one’s 
creditors. 


MAKE AN AWARD. To form and publish a 
judgment on the facts. Hoff v. Taylor, 5 N. J. 
Law, 833. 


MAKE A CONTRACT. To agree upon, and 
conclude or adopt, a contract. In case of a 
written contract, to reduce it to writing, exe- 
cute it in due form, and deliver it as binding. 


MAKE DEFAULT. To fail or be wanting in 
some legal duty; particularly to omit the en- 
tering of an appearance when duly summoned 
in an action at law or other judicial proceed- 
ing, to neglect to obey the command of a sub- 
peena, ete. 


MAKE ONE’S FAITH. A Scotch phrase, 
equivalent to the old English phrase, “to make 
one’s law.” 


MAKER. One who makes, frames, or or- 
dains; asa “law-maker.” One who makes or 
executes; as the maker of a promissory note. 
See Aud v. Magruder, 10 Cal. 290; Sawyers 
v. Campbell, 107 Iowa, 397, 78 N. W. 56. 


MAKER 


Accommodation Maker 
See Accommodation. 


MAKING LAW. In old practice. The for- 
mality of denying a plaintiff's charge under 
oath, in open court, with compurgators. One 
of the ancient methods of trial, frequently, 
though inaccurately, termed “waging law,” or 
“wager of law.’ 3 Bl. Comm, 341. 


MAL. A prefix meaning bad, wrong, fraudu- 
lent; as maladministration, malpractice, mal- 
versation, ete. 


MAL GREE. L Fr. Against the will; with- 
out the consent. Hence the single word “mat 
gre,” and more modern “maugre,” (q. v.). 


MAL-TOLTE. Fr. In old French law. A 
term said to have arisen from the usurious 
gains of the Jews and Lombards in their man- 


agement of the public revenue. Steph. Lect. 
372. 

MALTOTE. In French history, an oppressive 
tax levied in 1292 and later. Cassell’s New 
Fr. Dict. 

MALA. Lat. Bad; evil; wrongful. 


MALA FIDES. Bad faith. The opposite of 
bona fides (q. v.)  Malâ fide, in bad faith. 
Male fidei possessor, a possessor in bad faith. 
Mackeld. Rom. Law, § 297. 


Mala grammatica non vitiat chartam. Sed in 
expositione instrumentorum mala grammatica 
quoad fieri possit evitanda est. Bad grammar 
does not vitiate a deed. But in the exposition 
of instruments, bad grammar, as far as it can 
be done, is to be avoided. 6 Coke, 39; Broom, 
Max. 686. 


MALA IN SE. Wrongs in themselves; acts 
morally wrong; offenses against conscience. 
1 Bl. Comm. 57, 58; 4 Bl. Comm. 8; Com. v. 
Adams, 114 Mass. 323, 19 Am. Rep. 362; Tur- 
ner v. Merchauts’ Bank, 126 Ala. 397, 28 So. 
469. 


MALA PRAXIS. Malpractice; unskillful 
management or treatment. Particularly ap- 
plied to the neglect or unskillful management 
of a physician, surgeon, or apothecary. 3 Bl. 
Comm, 122. 


MALA PROHIBITA. Prohibited wrongs or 
offenses; acts which are made offenses by 
positive laws, and prohibited ag such. 1 BI. 
Comm. 57, 58; 4 BL Comm. 8. 


MALADMINISTRATION. This term is used, 
in the law-books, interchangeably with mis- 
administration, and both words mean “wrong 
administration.” Minkler v. State, 14 Neb. 
183, 15 N. W. 381. . 


MALANDRINUS. In old English law. A 
thief or pirate. Wals. 338. 


MALARY. In Hindu law. Judicial; belong- 
ing to a judge or magistrate. : 


1146 


MALBERGE. A hill. where the people as- 
sembled at a court, like the English assizes; 
which by the Scotch and Irish were called 
“parley hills.” Du Cange. 


MALCONNA, In Hindu law. A treasury or 
store-house. 


MALE. Of the masculine sex; of the sex that 
begets young. 


MALE CREDITUS. In old English law. Un- 
favorably thought of; in bad repute or credit, 
Bract. fols. 116, 154. 


Maledicta est expositio qua corrumpit textum. 
That is a cursed interpretation which corrupts 
the text. 4 Coke, 385a; Broom, Max, 622. 


MALEDICTION. A curse, which was an- 
ciently annexed to donations of lands made to 
churches or religious houses, against those 
who should violate their rights. Cowell. 


MALEFACTION. A crime; an offense. 


MALEFACTOR. He who is guilty, or has 
been convicted, of some crime or offense. 


Maleficia non debent remanere impunita; et im- 
punitas continuum affectum tribuit delinquenti. 
4 Coke, 45. Evil deeds ought not to remain 
unpunished; and impunity affords continual 
incitement to the delinquent. 


Maleficia propositis distinguuntur. Jenk. Cent. 
290. Evil deeds are distinguished from evil 
purposes, or by their purposes. 


MALEFICIUM. In the civil law. Waste; 
damage; tort; injury. Dig. 5, 18, 1. 


MALESON, or MALISON. A curse. 


MALESWORN, or MALSWORN. [FT orsworn. 
Cowell. 


MALFEASANCE. The wrongful or unjust 
doing of some act which the doer has no 
right to perform, or which he has stipulated 
by contract not to do. It differs from “mis- 
feasance” and “non-feasance,” (which titles 
see.) See 1 Chit. Pr.9; 1 Chit. Pl. 184; Dud- 
ley y. Flemingsburg, 115 Ky. 5, 72 S, W. 327, 
60 L. R. A. 575, 103 Am. St. Rep. 253; Coite 
v. Lynes, 88 Conn. 115; Bell v. Josselyn, 3 
Gray (Mass.) 311, 68 Am. Dec. 741; Southern 
Ry. Co. v. Sewell, 18 Ga. App. 544, 90 S. E. 
94, 96; Glisson v. Biggio, 141 La. 209, 74 So. 
907, 909; Rising v. Ferris, 216 Ill. App. 252, 
256. 


MALFETRIA. In Spanish law. Offense, 


‘White, New Recop. b. 2, tit. 19, e 1, § 1. 


MALICE. The doing of 4 wrongful act inten- 
tionally, without just cause or excuse. Brom- 
age v. Prosser, 4 Barn. & C. 255; Sorenson 
y. Chevrolet Motor Co., 171 Minn. 260, 214 N. 
W. 754, 755; Nunn v. Drieborg,.235 Mich. 
883, 209 N. W. 89, 90; Nelson v. Nelson (C. ©. 
A.) 296 F. 869, 375; Weaver v, Ficke, 174 Ky. 
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432, 192 S. W. 515, 516; Webb v. Cooks’, Wait- 
ers’ and Waitresses’ Union, No, 748 (Tex. Civ. 
App.) 205 S. W. 465, 468; Cottle v. Johnson, 
179 N. C. 426, 102 S. ©. 769, 770. 

A conscious violation of the law (or the 
prompting of the mind to commit it) which op- 
erates to the prejudice of another person. 
Seaboard Air Line Ry. Co. v. Glenn, 213 Ala. 
284, 104 So. 548, 549. - 

“A condition of the mind which shows a 
heart regardless of social duty and fatally 
bent on mischief, the existence of which is in- 
ferred from acts committed or words spoken.” 
Harris v. State, 8 Tex. App. 109; State v. 
Naylor, 5 Boyce (Del.) 99, 90 A. 880, 889; John 
B. Stetson University v. Hunt, 88 Fla. 510, 
102 So. 637, 639. 

Malice in the law of murder, means that 
condition of mind which prompts one to take 
the life of another without just cause or prov- 
ocation. State v. Smith, 26 N. M. 482, 194 
P. 869, 870; State v. Moynihan, 93 N. J. Law, 
253, 106 A. 817, 818; Caudle v. State, 7 Ga. 
App. 848(1), 68 S. E. 343; State v. Young, 314 
Mo. 612, 286 S. W. 29, 34. 


“Malice,” in its common acceptation, means ill will 
towards some person. In its legal sense, it applies to 
a wrongful act done intentionally, without legal 
justification or excuse. Dunn y. Hall, 1 Ind. 344. 


A man may do an act willfully, and yet be 
free of malice. But he cannot do an act mali- 
ciously without at the same time doing it will- 
fully. The malicious doing of an act includes 
the willful doing of it. Malice includes intent 
and will. State v. Robbins, 66 Me. 328. 

For other definitions see Shannon v. Jones, 
76 Tex. 141, 13 S. W. 477; Williams v. Wil- 
liams, 20 Colo. 51, 37 P. 614; Smith v. Rail- 
road Co., 87 Md. 48, 38 A. 1072; In re Freche 
(D. C.) 109 F. 621; Craft v. State, 3 Kan. 
486; Lewis v. Chapman, 16 N. Y. 369; State 
v. Avery, 113 Mo. 475, 21 S. W. 193; State 
v. Witt, 34 Kan. 488, § P. 769; State v. Walk- 
er, 9 Houst. (Del.) 464, 33 A. 227; Cotton v. 
State, 32 Tex. 614; Com. v. Chance, 174 Mass. 
245, 54 N. E. 551, 75 Am. St. Rep. 306. 


In the Law of Libel and Slander 


As to privileged commuuications “malice” 
involves an evil intent or motive arising from 
spite or ill will; personal hatred or ill will; 
or culpable recklessness or a willful and wan- 
ton disregard of the rights and interests of 
the person defamed. McDonald v. Brown, 
23 R. I. 546, 51 A. 218, 58 L. R. A. 768, 91 Am. 
St. Rep. 659; Hearne v. De Young, 132 Cal. 
357, 64 P. 576; Cherry v. Des Moines Leader, 
114 Iowa, 298, 86 N. W. 323, 54 L. R. A. 855, 
89 Am. St. Rep. 365; Minter v. Bradstreet 
Co., 174 Mo. 444, 73 S. W. 668; Pecue v. West, 
233 N. Y. 316, 185 N. E. 515, 517; Houston 
Chronicle Pub. Co. v. Bowen (Tex. Civ. App.) 
182 S. W. 61, 64; Peterson v. Cleaver, 105 
Neb. 438, 181 N. W. 187, 189, 15 A. L., R. 447. 


MALICE 


tn General 


-—Actual malice. Express malice, or malice in 


fact. Gee v. Culver, 13 Or. 598, 11 P. 302; 
Eteenpain Co-op. Soc. v. Lillback (C. C. A.) 
18 F.(2d) 912, 917; Bresslin v. Star Co., 166 
App. Div. 89, 151 N. Y. S. 660; Swain v. 
Oakey, 190 N. C. 113, 129 S. E. 151, 152. 


—Constructive malice. Implied malice; mal- 
ice inferred from acts; malice imputed by 
law; malice which is not shown by direct 
proof of an intention to do injury, (express 
malice,) but which is inferentially established 
by the necessarily injurious results of the acts 
shown to have been committed. State v. Har- 
rigan, 9 Houst. (Del.) 369, 31 Atl. 1052; 
Hogan v. State, 36 Wis. 238; Caldwell v. 
Raymond, 2 Abb. Prac. (N. Y.) 196. 


—Express malice. Actual malice; malice in 
fact; ill will or wrongful motive; a de- 
liberate intention to commit an injury, evi- 
denced by external circumstances. Sparf v. 
U. S., 156 U. S. 51, 15 Sup. Ct. 273, 39 L. Ed. 
843; Farrer v. State, 42 Tex. 271; Singleton 
v. State, 1 Tex. App. 507; Jones v. State, 29 
Ga. 594; Wynne v. Parsons, 57 Conn. 73, 17 
Atl. 862; Howard v. Sexton, 4 N. Y. 161; 
Herbener v. Crossan, 4 Pennewill (Del.) 38, 
55 Atl. 224; Weir v. McEwan, 94 N. J. Law, 
92, 109 A. 355, 356; People v. Sealisi, 324 Il. 

181, 154 N. E. 715, 722. f 


—General malice. General malice is wicked- 
ness, a disposition to do wrong, a “black and 
diabolical heart, regardless of social duty and 
fatally bent on mischief.” Neal v. Nelson, 
117 N. ©. 398, 23 S. E. 428, 53 Am. St. Rep. 
590; Brooks v. Jones, 33 N. C. 260. 


—Implied malice. Malice inferred by legal rea- 
soning and necessary deduction from the res 
geste or the conduct of the party. Malice in- 
ferred from any deliberate cruel act commit- 
ted by one person against another, however 
sudden. Whart. Hom. 38. What is called 
“general malice’ is often thus inferred. 
Sparf v. U. S., 156 U. S. 51, 15 Sup. Ct. 273, 
39 L. Ed. 343; Hotema v. U. S., 186 U. S. 413, 
22 Sup. Ct. 895, 46 L. Ed. 1225; Darry v. Peo- 
ple, 10 N. Y. 120; State v. Mason, 54 8. C. 
240, 32 S. E. 357; State v. Neal, 37 Me. 469; 
State v. Harrigan, 9 Houst. (Del.) 369, 31 Atl. 
1052; Gusman v. State, 72 Tex. Cr. R. 258, 
171 S. W. 770, 775. 


—Legal malice. An expression used as the 
equivalent of “constructive malice,” or “mal- 
ice in law.” Humphries v. Parker, 52 Me. 
502. 


—Malice aforethought. In the definition of 
“murder,” malice aforethought exists where 
the person doing the act which causes death 
has an intention to cause death or grievous 
bodily harm to any person, (whether the per- 
son is actually killed or not) or to commit 
any felony whatever, or has the knowledge 
that the act will probably cause the death of 
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or grievous bodily harm to some person, al- 
though he does not desire it, or even wishes 
that it may not be caused. Steph. Crim. Dig. 
144; 1 Russ. Crimes, 641. The words “malice 
aforethought” long ago acquired in law a set- 
tled meaning, somewhat different from the 
populat one. In their legal sense they do not 
import an actual intention to kill the de- 
ceased. The idea is not spite or malevolence 
to the deceased in particular, but evil design 
in general, the dictate of a wicked, depraved, 
and malignant heart; not premeditated per- 
sonal hatred or revenge towards the person 
killed, but that kind of unlawful purpose 
which, if persevered in, must produce mis- 
chief. State v. Pike, 49 N. H. 399, 6 Am. Rep. 
533. And see Thiede v. Utah, 159 U. 8. 510, 
16 Sup. Ct. 62, 40 L. Ed. 237; State v. Fiske, 
63 Conn. 888, 28 Atl. 572; Nye v. People, 35 
Mich. 19; People v. Borgetto, 99 Mich. 336, 
58 N. W. 328; Darry v. People, 10 N. Y. 120; 
Allen v. U. 8. 164 U. S. 492, 17 Sup. Ct. 154, 
41 L. Ed. 528; Kota v. People, 136 Ill 655, 27 
N. E. 53; Hogan v. State, 36 Wis. 242; Peo- 
ple v. Watts, 198 Cal. 776, 247 P. 884, 893; 
Huddleston v. State, 134 Miss. 382, 98 So. 
839, 841; Hall v. Commonwealth, 207 Ky. 718, 
270 S. W. 5, 9. 


—Malice in fact. Express or actual malice. 
Railway Co. v. Behee, 2 Tex. Civ. App. 107, 
21 S. W. 384; Hotchkiss v. Porter, 30 Conn. 
414, 


—Malice in law. Implied, inferred, or legal 
malice. See Smith v. Rodecap, 5 Ind. App. 
78, 31 N. E. 479; Bacon v. Railroad Co., 66 
Mich. 166, 33 N. W. 181. 


—Malice prepense. Malice aforethought; de- 
liberate, predetermined malice. 2 Rolle, 461. 


—Particular malice. Malice directed against a 
particular individual; ill will; a grudge; 
a desire to be revenged on a particular per- 
son. Brooks v. Jones, 83 N. C. 261; State v. 
Long, 117 N. C. 791, 23 S. E. 481. 


—Preconceived malice. Malice prepense or 
aforethought. See State v. Reidell, 9 Houst, 
(Del.) 470, 14 Atl. 550, 


—Premeditatet malice. An intention to kill 
unlawfully, deliberately formed in the mind 
as the result of a determination meditated 
upon and fixed before the act. State v. Gin 
Pon, 16 Wash. 425, 47 Pac. 961; Milton v. 
State, 6 Neb. 143; State v. Rutten, 13 Wash. 
211, 43 Pac. 30. 


Special malice. Particular or personal mal- 
ice; that is, hatred, ill will, or a vindictive 
disposition against a particular individual. 


—Universal malice. By this term is not meant. 


a malicious purpose to take the life of all per- 
sons, but it is that depravity of the human 
heart which determines to take life upon 
slight’ or insufficient provocation, without 
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knowing or caring who may be the victim. 
Mitchell v. State, 60 Ala. 30. 


MALICIOUS. Evincing malice; done with 
malice and an evil design; willful. 


MALICIOUS ABANDONMENT. In criminal 
law. The desertion of a wife or husband 
without just cause. 


MALICIOUS ABUSE OF PROCESS. The 
willful misuse or misapplication of process 
to accomplish a purpose not warranted or 
commanded by the writ; the malicious per- 
version of a regularly issued process, whereby 
a result not lawfully or properly obtained on 
a writ is secured; not including cases where 
the process was procured maliciously but not 
abused or misused after its issuance. Bart- 
lett v. Christhilf, 69 Md. 219, 14 Atl. 521; 
Mayer v. Walter, 64 Pa. 288; Humphreys v. 
Sutcliffe, 192 Pa. 336, 43 Atl. 954, 73 Am. St. 
Rep. 819; Kline v. Hibbard, 80 Hun, 50, 29 
N. Y. Supp. 807; Kashdan v. Wilker Realty 
Co., 197 App. Div. 659, 189 N. Y. S. 138, 139; 
King v. Yarbray, 186 Ga. 212 (1), 71 S. E. 
131, 


MALICIOUS ACCUSATION. Procuring ac- 
cusation or prosecution of another from im- 
proper motive and without probable cause. 
McKenzie v. State, 113 Neb. 576, 204 N. W. 
60, 63. 


MALICIOUS ACT. A wrongful act intention- 
ally done without legal justification or ex- 
cuse; an unlawful act done wilfully or pur- 
posely to injure another. Bowers v. State, 
24 Tex. App. 542, 7 S. W. 247, 5 Am. St. Rep. 
$01; Payne v. Western & A. R. Co., 13 Lea 
(Tenn.) 526, 49 Am. Rep. 666; Brandt v. 
Morning Journal Ass’n, 81 App. Div. 183, SO 
N. Y. Supp. 1002; Tucker v. Bartlett, 97 Kan. 
163, 155 P. 1,2; Hutton v. Watters, 182 Tenn. 
527, 179 S. W. 184, 135, L. R. A. 1916B, 1238, 
Ann. Cas. 1918C, 483; Harris v. Rich, 104 OK. 
120, 229 P. 1080, 1082. 


MALICIOUS ARREST. An arrest made will- 
fully and without probable cause, but in the 
course of a regular proceeding. 


MALICIOUS INJURY. An injury committed 
against a person at the prompting of malice 
or hatred towards him, or done spitefully or 
wantonly. State v. Huegin, 110 Wis. 189, 85 
N. W. 1046, 62 L. R. A. 700; Wing v. Wing, 
66 Me. 62, 22 Am. Rep. 548. 

The willful doing of an act with knowledge 
it is liable to injure another and regardless 
of consequences. In re Kalk (D. C.) 270 F. 
627, 629. 


MALICIOUS MISCHIEF. A term applied to 
the willful destruction of personal property, 
from actual ill will or resentment towards 
its owner or possessor. People v. Petheram, 
64 Mich. 252, 81 N. W. 188; First Nat. Bank 
v. Burkett, 101 IN. 394, 40 Am. Rep. 209; State 
v. Robinson, 20 N. C. 180, 32 Am. Dee. 661; 
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Thomas v. State, 30 Ark. 485; State v. Waltz, 
158 Iowa, 191, 189 N. W. 458, 459. Malicious 
mischief or damage is a species of injury to 
private property, which the law considers as 
a public crime. This is such as is done, not 
animo furandi, or with an intent of gaining 
by another’s loss, but either out of a spirit 
of wanton cruelty or wicked revenge. In this 
latter light it bears a near relation to the 
crime of arson, for, as that affects the habita- 
tion, so does this the property, of individuals; 
and therefore any damage arising from this 
mischievous disposition, though only a tres- 
pass at the common law, is now, by several 
statutes, made severely penal. Jacob. 


MALICIOUS PROSECUTION. A judicial 
proceeding regularly instituted against a per- 
son out of the prosecutor’s malice and ill will, 
with the intention of injuring him and with- 
out probable cause which terminates in favor 
of the person prosecuted. For this injury 
an action on the case lies, called the “action 
of malicious prosecution.” Hicks v. Brantley, 
102 Ga. 264, 29 S. E. 459; Eggett v. Allen, 119 
Wis. 625, 96 N. W. 803; Harpham v. Whitney, 
77 Ill. 38; Lauzon v. Charroux, 18 R. I. 467, 
28 Atl. 975; Frisbie v. Morris, 75 Conn. 687, 
55 Atl. 9; Wilson v. Lapham, 196 Iowa, 745, 
195 N. W. 285, 237; Thomas v. Bush, 200 
Mich. 224, 166 N. W. 894, 895; Finney v. Zin- 
gale, 82 W. Va. 422, 95 S. E. 1046, 1047, L. 
R. A. 1918F, 1180; Graziani v. Ernst, 169 
Ky. 751, 185 S. W. 99, 100. 


MALICIOUS TRESPASS. The act of one who 
maliciously or mischievously injures or 
causes to be injured any property of another 
or any public property. State v. McKee, 109 
Ind. 497, 10 N. E. 405; Hannel v. State, 4 
Ind. App. 485, 30 N. E. 1118, 


MALICIOUS USE OF PROCESS. “Malicious 
use of process” occurs where plaintiff employs 
court’s process to execute object which law 
intends process to subserve, but proceeds 
maliciously and without probable cause. Rob- 
inson v. Commercial Credit Co., 37 Ga. App. 
291, 139 S. ©. 915, 916. 


MALIGNARE, To malign or slander; 
to maim. 


also 


MALINGER. To feign sickness or any physi- 
cal disablement or mental lapse or derange- 
ment, especially for the purpose of escaping 
the performance of a task, duty, or work. 


MALITIA. Lat. 
press malice. 


Actual evil design; ex- 


Malitia est acida; est mali animi affectus. Mal- 
ice is sour; it is the quality of a bad mind. 
2 Bulst. 49. 


MALITIA PRAECOGITATA. Malice afore- 
thought. 


Malitia supplet ætatem. Malice supplies [the 
want of] age. Dyer, 104b; Broom Max. 316. 


MALT LIQUOR 


Malitils hominum est obviandum. The wicked 
or malicious designs of men must be thwarted. 
4 Coke, 150. 


MALLEABLE. Capable of being drawn out 
and extended by beating; capable of exten- 
sion by hammering; reducible to laminated 
form by beating. Farris v. Magone (C. C.) 46 
F. 845. 


MALLUM. In old European law. <A court 
of the higher kind in which the more import- 
ant business of the county was dispatched 
by the count or earl. Spelman. A public na- 
tional assembly. 


MALO ANIMO. Lat. With an evil mind; 
with a bad purpose or wrongful intention; 
with malice. 


MALO GRATO, Lat. 


MALO SENSU. Lat. In an evil 
meaning; with an evil signification. 


In spite; unwillingly. 


sense or 


MALPRACTICE. Any professional miscon- 
duct, unreasonable lack of skill or fidelity in 
professional or fiduciary duties, evil practice, 
or illegal or immoral conduct. Gregory v. 
McInnis, 140 S. C. 52, 134 S. E. 527, 529. As. 
applied to physicians and surgeons, this term 
means, generally, professional misconduct 
towards a patient which is considered repre- 
hensible either because immoral in itself or 
because contrary to law or expressly forbid- 
den by law. 

In a more specific sense, it means bad, 
wrong, or injudicious treatment of a patient, 
professionally and in respect to the particular 
disease or injury, resulting in injury, un- 
necessary suffering, or death to the patient, 
and proceeding from ignorance, carelessness, 
want of proper professional skill, disregard 
of established rules or principles, neglect, or 
a malicious or criminal intent. See Rodgers 
y. Kline, 56 Miss. 816, 31 Am. Rep. 389; Tuck- 
er v. Gillette, 22 Ohio Cir. Ct. R. 669; Abbott 
v. Mayfield, 8 Kan. App. 887, 56 P. 327; Hib- 
bard v. Thompson, 109 Mass. 288; Napier v. 
Greenzweig (C. C. A.) 256 F. 196, 197. 

The term is occasionally applied to lawyers, 
and then means generally any evil practice 
in a professional capacity, but rather with 
reference to the court and its practice and 
process than to the client. See In re Baum, 
55 Hun, 611, 8 N. Y. S. 771; In re Silkman, 
88 App. Div. 102, 84 N. Y. 8. 1025; Cowley 
v. O'Connell, 174 Mass. 258, 54 N. D. 558; 
In re Smith, 84 N. J. Eq. 252, 94 A. 89, 42. 


MALT. A substance produced from barley 
or other grain by a process of steeping in 
water until germination begins and then dry- 
ing in a kiln, thus converting the starch into 
saccharine matter. See Hollender v. Magone 
(C. ©.) 88 F. 915; U. S. v. Cohn, 2 Ind. T. 
474, 52 8. W. 38. 


MALT LIQUOR. A general term including all 
alcoholic beverages prepared essentially by 


MALT MULNA 


the fermentation of an infusion of malt (as 
distinguished from such liquors as are pro- 
duced by the process of distillation), and par- 
ticularly such beverages as are made from 
malt and hops, like beer, ale, and porter. See 
Allred v. State, 89 Ala. 112, 8 So. 56; State 
v. Gill, 89 Minn. 502, 95 N. W. 449; U. Ñ. v. 
Ducournau (C. C.) 54 F. 138; State v. Stapp, 
29 Iowa, 552; Sarlls v. U. 8., 152 U. 8. 570, 
14 8. Ct. 720, 38 L. Ed. 556; Logi v. State, 
153 Ark. 817, 240 S. W. 400, 401; Claunch vy. 
State, 82 Tex. Cr. 355, 199 S. W. 483, 484. 


MALT MULNA. A quern or malt-mill. 


MALT-SHOT, er MALT-SCOT. A certain 
payment for making malt. Somner. 


MALT-TAX. An excise duty upon malt in 
England. 1 Bl. Comm. 318; 2 Steph. Comm. 
581. ` 


MALTREATMENT. In reference to the 
treatment of his patient by a surgeon, this 
term signifies improper or unskillful treat- 
ment; it may result either from ignorance, 
neglect, or willfulness; but the word does 
not necessarily imply that the conduct of the 
surgeon, in his treatment of the patient, is 
either willfully or grossly careless. Com. 
v. Hackett, 2 Allen (Mass.) 142. 


MALUM, n. Lat. In Roman law. A mast; 
the mast of a ship. Dig. 50, 17, 242, pr. Held 
to be part of the ship. Id. 


MALUM, adj. 
reprehensible. 


Lat. Wrong; evil; wicked; 


MALUM IN SE. A wrong in itself; an act or 
case involving illegality from the very nature 
of ‘the transaction, upon principles of natural, 
moral, and public law. Story, Ag. § 346; 
State v. Trent, 122 Or, 444, 259 P. 893, 898. 
An act is said to be malum in se when it is 
inherently and essentially evil, that is, im- 
moral in its nature and injurious iw its con- 
sequences, without any regard to the fact of 
its being noticed or punished by the law of 
the state. Such are most or all of the offens- 
es cognizable at common law, (without the 
denouncement of a statute;) as murder, lar- 
ceny, etc. 


Malum non habet efficientem, sed deficientem, 
causam. 3 Inst. Proem. Evil has not an effi- 
cient, but a deficient, cause. 


Malum non presumitur. Wickedness is not 
presumed. Branch, Princ.; 4 Coke, 72a. 


MALUM PROHIBITUM. A wrong prohibit- 
ed; a thing which is wrong because prohibit- 
ed; an act which is not inherently immoral, 
but becomes so because its commission is ex- 
pressly forbidden by positive law; an act in- 
volving an illegality resulting from positive 
law. Contrasted with malum in se. Story, 
Ag. § 346; People v. Pavlic, 227 Mich: 562, 
199 N. W. 373, 374, 35 A. L: R. 741. 
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Malum quo communius eo pejus. The more 
common an evil is, the worse it is. Branch, 


Princ. 


Malus usus abolendus est. A bad or invalid 
custom is [ought] to be abolished. Litt. § 212; 
Co. Litt. 141; 1 Bl Comm. 76; Broom, Max. 
921. 


MALVEILLES. In old English law. Ill will; 
crimes and misdemeanors; malicious practic- 
es. Cowell. 


MALVEIS PROCURORS. L. Fr. Such as 
used to pack juries, by'the nomination of ei- 
ther party in a cause, or other practice. Cow- 
ell. 


MALVEISA. A warlike engine to batter and 
beat down walls, 


MALVERSATION. In French law. This 
word is applied to all grave and punishable 
faults committed in the exercise of a charge 
or commission, (office,) such as corruption, ex- 
action, concussion, larceny. Merl. Répert. 


MAN. A human being. A person of the male 
sex. A male of the human species above the 
age of puberty. 

In its most extended sense the term in- 
cludes not only the adult male sex of the 
human species, but women and children. 


In Feudal Law 


A vassal; a tenant or feudatory, The An- 
glo-Saxon relation of lord and man was orig- 
inally purely personal, and founded on mu- 
tual contract. 1 Spence, Ch. 87. 


MAN OF STRAW. See Men of Straw. 
MANACLES. Chain for the hands; shackles, 


MANAGE. To conduct; to carry on; to 
have under control; to administer; to direct 
the concerns of a business or establishment. 
Generally applied to affairs that are some- 
what complicated and that involve skill and 
judgment. Com. v. Johnson, 144 Pa. 877, 22 
A. 703; Roberts v. State, 26 Fla. 360, 7 So. 
861; Ure v. Ure, 185 Ill. 216, 56 N. E. 1087; . 
Youngworth v. Jewell, 15 Nev. 48; Watson 
y. Cleveland, 21 Conn. 541; The Silvia, 171 
U. S. 462, 19 S. Ct. 7, 48 L. Ed. 241; City of 
Newburgh v. Dickey, 164 App. Div. 791, 150 N. 
Y. S. 175, 177; Neilson v. Alberty, 36 Ok1, 490, 
129 P. 847, 849. 


MANAGEMENT. Control, discretionary pow- 
er of direction; J. T. Camp Transfer Co. v. 
Davenport, 74 So. 156, 159, 15 Ala. App. 507; 
Browne v. City of New York, 210 N. Y. S. 786, 
795, 125 Misc. 1. 

“Management” of an estate necessarily im- 
plies the power to invest the income and col- 
lections, and to “manage” money means to 
employ or invest it, Keyes v. Metropolitan 
Trust Co. of City of New York, 115 N, E. 455, 
456, 220 N. Y. 237; while word “management” 
as applied to a vessel includes control during 
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voyage of everything with which vessel is 
equipped to protect her and her cargo against 
inroad of the seas, Jay Wai Nam v. Anglo- 
American Oil Co, (C. C. A.) 202 F. 822, 827. 


MANAGER. A person chosen or appointed to 
Manage, direct, or administer the affairs of 
another person or of a corporation or com- 
pany. Com. v. Johnson, 144 Pa. 377, 22 A. 
708; Oro Min. & Mill. Co. v. Kaiser, 4 Colo. 
App. 219, 35 P. 677; Saunders v. United States 
Marble Co., 65 P. 782, 25 Wash. 475; Robinson 
v. Moark-Nemo Consol. Mining Co., 178 Mo. 
App. 531, 163 S. W. 885, 887; Kelly v. New- 
ark Shoe Stores Co., 190 N. C. 406, 180 S. E. 
32, 34; Sullivan v. Evans-Morris-Whitney 
Co., 54 Utah, 293, 180 P. 435, 488. Also one 
of the persons appointed on the part of the 
house of representatives to prosecute impeach- 
ments before the senate. 


MANAGERS OF A CONFERENCE. Members 
of the houses of parliament appointed to rep- 
resent each house at a conference between the 
two houses. It is an ancient rule that the 
number of commons named for a conference 
should be double those of the lords. May, 
Parl. Pr. c. 16. 


MANAGING AGENT. See Agent. 


MANAGING OWNER OF SHIP. The manag- 
ing owner of a ship is one of' several co-own- 
ers, to whom the others, or those of them who 
join in the adventure, have delegated the man- 
agement of the ship. He has. authority to 
do all things usual and necessary in the man- 
agement of the ship and the delivery of the 
cargo, to enable her to prosecute her voyage 
and earn freight, with the right to appoint an 
agent for the purpose. 6 Q. B. Div. 93; 
Sweet. 


MANAGIUM. 
ing-place. Cowell. 


MANAS MEDIA... Men of a mean condition, 
or of the lowest degree. 


MANBOTE. In Saxon law. <A compensa- 
tion or recompense for homicide, particularly 
due to the lord for killing his man or vassal, 
the amount of which was regulated by that 
of the were. 


MANCA, MANCUS, or MANCUSA. A square 
piece of gold coin, commonly valued at thirty 
pence. Cowell. 


MANCEPS. Lat. In Roman law. A pur- 
chaser; one who took the article sold in his 
hand; a formality observed in certain sales. 
Galvin. A farmer of the public taxes. 


MANCHE-PRESENT. A bribe; 
from the donor’s own hand. 


a present 


MANCIPARE. Lat. In Roman law. Tosell, 
alienate, or make over to another; to sell 
with certain formalities; to sell a person; 


A mansion-house or dwell-. 


MANCIPIUM 


one of the forms observed in the process of 
emancipation, 


MANCIPATE. To enslave; to bind; to tie. 


MANCIPATIO. Lat. In Roman law. A cer- 
tain ceremony or formal process anciently re- 
quired to be performed, to perfect the sale or 
conveyance of res mancipi, (land, houses, 
slaves, horses, or cattle.) The parties were 
present, (vendor and vendee,) with five wit- 
nesses and a person called “libripens,” who 
held a balance or scales. A set form of words 
was repeated on either side, indicative of 
transfer of ownership, and certain prescribed 
gestures made, and the vendee then struck 
the scales with a piece of copper, there- 
by symbolizing the payment, or weighing out, 
of the stipulated price. 

The ceremony of mancipatio was used, in 
later times, in one of the forms of making a 
will. The testator acted as vendor, and the 
heir (or familie emptor) as purchaser, the lat- 
ter symbolically buying the whole estate or 
succession, of the former. The ceremony 
was also used by a father in making a ficti- 
tious sale of his son, which sale, when three 
times repeated, effectuated the émancipation 
of the son. 


MANCIP! RES. Lat. In Roman law. Cer- 
tain classes of things which could not be 
aliened or transferred except by means of a 
certain formal ceremony of conveyance called 
“mancipatio,” (q. v.) These included land, 
houses, slaves, horses, and cattle. All other 
things were called “res nec mancipi.” The 
distinction was abolished by Justinian. The 
distinction corresponded as nearly as may be 
to the early distinction of English law into 
real and personal property; res mancipi be- 
ing objects of a military or agricultural char- 
acter, and res nee mancipi being all other sub- 
jects of property. Like personal estate, res 
nec mancipi were not originally either valu- 
able in se or valued. Brown. 


MANCIPIUM. Lat. In Roman law. The 
momentary condition in which a filius, etca 
might be when in course of emancipation 
from the potestas, and before that emancipa- 
tion was absolutely complete. The condi- 
tion was not like the dominica potestas over 
slaves, but slaves are frequently called “man- 
cipia? in the non-legal Roman authors. 
Brown. 


To form a clear conception of the true import of 
the word in the Roman jurisprudence, it is neces- 
sary to advert to the four distinct powers which 
were exercised by the pater familias, viz.: the 
manus, or martial power; the mancipium, result- 
ing from the mancipatio, or alienatio per œs et 
libram, of a freeman; the dominica potestas, the 
power of the master over his slaves, and the patria 
potestas, the paternal power. When the pater 
familias sold his son, venum dare, mancipare, the 
paternal power was succeeded by the mancipium, or 
the power acquired by the purchaser over the person 
whom he held in mancipio, and whose condition was 
assimilated to that of a slave. What is most re- 


MANCIPLE 


markable is, that on the emancipation from the 
mancipium he fell back into the paternal power, 
which was not entirely exhausted until he had been 
sold three times by the pater familias. St pater 
filium ter venum dat, filius a patre Uber esto. Gaius 
speaks of the mancipatio as imaginaria quædam 
venditio, because in his times it was only resorted 
to for the purpose of adoption or emancipation, See 
1 Ortolan 112; Morey, Rom. L. 23, 32; Sohm, Inst. 
R. L. 124, 390. 


MANCIPLE. A clerk of the kitchen, or cater- 
er, especially in colleges. Cowell. 


MANCOMUNAL. In Spanish law. An obli- 
gation in said to be mancomunal when one 
person assumes the contract or debt of an- 
other, and makes himself liable to pay or ful- 
fill it. Schm. Civil Law, 120. 


MANDAMIENTO. In Spanish law. Com- 
mission; authority or power of attorney. A 
contract of good faith, by which one person 
commits to the gratuitous charge of another 
his affairs, and the latter accepts the charge. 
White, New Recop. b. 2, tit. 12, e. L 


MANDAMUS. Lat. We command. This is 
the name of a writ (formerly a high preroga- 
tive writ) which issues from a court of su- 
perior jurisdiction, and is directed to a pri- 
vate or municipal corporation, or any of its 
_ officers, or to an executive, administrative or 
judicial officer, or to an inferior court, com- 
manding the performance of a particular act 
therein specified, and belonging to his or their 
public, official, or ministerial duty, or direct- 
ing the restoration of the complainant to 
rights or privileges of which he has been il- 
legally deprived. See Lahiff v. St. Joseph, 
ete., Soc., 76 Conn. 648, 57 A. 692, 65 L. R. 
A. 92, 100 Am. St. Rep. 1012; Milster v. 
Spartanburg, 68 S. C. 248, 47 S. E. 141; State 
v. Carpenter, 51 Ohio St. 83, 37 N. E. 261, 46 
Am, St. Rep. 556; Chicago & N. W. R. Co. v. 
Crane, 118 U. S. 424, 5 Sup. Ct. 578, 28 L. Ed. 
1064; Arnold v. Kennebec County, 93 Me. 117, 
44 A. 364; Placard v. State, 148 Ind. 305, 47 
N. E. 623; Atlanta v. Wright, 119 Ga. 207, 
45 S. E. 994; State v. Lewis, 76 Mo. 370; Ex 
parte Crane, 5 Pet. 190, 8 L. Ed. 92; Marbury 
v. Madison, 1 Cranch, 158, 2 L. Ed. 60; U. 8. 
v. Butterworth, 169 U. S. 600, 18 Sup. Ct. 441, 
42 L. Ed. 878; Bernert v. Multnomah Lumber 
& Box Co., 247 P. 155, 157, 119 Or. 44. 


The action of mandamus is one, brought in a court 
of competent jurisdiction, to obtain an order of such 
court commanding an inferior tribunal, board, cor- 
poration, or person to do or not to do an act the 
performance or omission of which the law enjoins as 
a duty resulting from an office, trust, or station. 
Where discretion is left to the inferior tribunal or 
person, the mandamus can only compel it to act, 
but cannot control such discretion. Rev. Code Iowa, 
1880, § 3373 (Code 1931, § 12440). 

A writ of mandamus is a summary writ issuing 
from the proper court, commanding the official board 
to whom it is addressed to perform some specific 
legal duty to which the party applying for the writ 
is entitled of legal right to have performed, Chi- 
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cago, R. I. & G. Ry. Co. v. State (Tex. Civ. App.) 
241 S. W. 255, 258. 


Classification 


The writ of mandamus is either peremptory 
or alternative, according as it requires the 
defendant absolutely to obey its behest, or 
gives him an opportunity to show cause to the 
contrary. It is the usual practice to issue 
the alternative writ first. ‘This commands 
the defendant to do the particular act, or else 
to appear and show cause against it at a day 
named. If he neglects to obey the writ, and 
either makes default in his appearance or 
fails to show good cause against the applica- 
tion, the peremptory mandamus issues, which 
commands him absolutely and without qualifi- 
cation to do the act. 


MANDANS. Lat. In the civil law. The 
employing party in a contract of mandate. 
One who gives a thing in charge to another; 
one who requires, requests, or employs an- 


other to do some act for him. Inst. 3, 27, 1, 
et seq. 
MANDANT. In French and Scotch law. 


The employing party in the contract of man- 
datum, or mandate. Story, Bailm. § 138. 


Mandata licita recipiunt strictam interpreta- 
tionem, sed illicita latam ex extensam. Lawful 
commands receive a strict interpretation, but 
unlawful commands a broad and extended 
one. Bac. Max. reg. 18. 


MANDATAIRE. Fr. In French law. A per- 
son employed by another to do some act for 
him; a mandatary. 


Mandatarius terminos sibi positos transgredi 
non potest. A mandatary cannot exceed the 
limits assigned him. Jenk. Cent. 53. 


MANDATARY. He to whom a mandate, 
charge, or commandment is given; also, he 
that obtains a benefice by mandamus. Briggs 
v. Spaulding, 141 U. S, 132, 11 Sup. Ct. 924, 
35 L. Ed. 662, 


MANDATE. 
In Practice 


A judicial command or precept proceeding 
from a court or judicial officer, directing the 
proper officer to enforce a judgment, sentence, 
or decree. Seaman v. Clarke, 60 App. Div. 
416, 69 N. Y. Supp. 1002; Horton v. State, 63 
Neb. 34, 88 N. W. 146. 

In the practice of the supreme court of the 
United States, the mandate is a precept or 
order issued upon the decision of an appeal 
or writ of error, directing the action to be 
taken, or disposition to be made of the case, 
by the inferior court. Egbert v. St. Louis & 
S. F. R. Co., 151 P. 228, 230, 50 Ol. 623; 
State v. Casey, 217 P. 632, 633, 108 Or. 386; 
Fisher v. Burks, 120 N. E. 768, 769, 285. 111. 
290. 


1153 


In some of the state jurisdictions, the name 
“mandate”: has been substituted for “manda- 
mus” as the forma] title of that writ. Chris- 
man v. Superior Court in and for Fresno 
County, 219 P. 85, 86, 63 Cal. App. 477; State 
v. Debaun, 198 Ind. 661, 154 N. E, 492, 494; 
Davies v. Board of Com’rs of Nez Perce Coun- 
ty, 143 P. 945, 946, 26 Idaho, 450. 


In Contracts 


A bailment of property in regard to which 
the bailee engages to do some act without 
reward. Story, Bailm. § 187; Maddock v. 
Riggs, 190 P. 12, 16, 106 Kan. 808, 12 A. L, R. 
216. . . 


A mandate is a contract by which a lawful busi- 
ness is committed to the management of another, 
and by him undertaken to be performed gratuitously. 
The mandatary is bound to the exercise of slight 
diligence, and is responsible for gross neglect. The 
fact that the mandator derives no benefit from the 
acts of the mandatary is not of itself evidence of 
gross negligence. Richardson v. Futrell, 42 Miss. 
525; Williams'y. Conger, 8 S. Ct. 933, 125 U. S. 397, 
31 L. Ed. 778. A mandate, procuration, or letter of 
attorney is an act by which one person gives power 
to another to transact for him and in his name one 
or several affairs, The mandate may take place in 
five different manners,;—for the interest of the person 
granting it only; for the joint interest of both par- 
ties; for the interest of a third person; for the in- 
terest of a third person and that of the party grant- 
ing it; and, finally; for the interest of the manda- 
tary and a third person. Civ. Code La. arts. 2985, 
2986. 

Mandates and deposits closely resemble each other ; 
the distinction being that in mandates the care and 
service are the principal, and the custody the ac- 
cessory, while in deposits the custody is the prin- 
cipal thing, and the caré and service are merely ac- 
cessory. Story, Bailm. $ 140. 


The word may also denote a request or di- 
rection. Thus, a check is a mandate by the 
drawer to his banker to pay the amount to 
the transferee or holder of the check. 1 Q. B. 
Diy. 33. 

In the Civil Law 


The instructions which the emperor ad- 
dressed to a public functionary, and which 
were rules for his conduct. These mandates 
resembled those of the proconsuls, the man- 
data jurisdictio, and were ordinarily binding 
on the legates or lieutenants of the emperor 
in the imperial provinces and there they had 
the authority of the principal edicts. Sav. 
Dr. Rom. c..3,-§ 24, no. 4. 


MANDATO. In Spanish law. The contract 
of mandate. Escriche, 


MANDATO, PANES DE. Loaves of bread 
given to the poor upon Maundy Thursday. 


MANDATOR. The person employing another 
to perform a mandate. 


MANDATORY, adj. Containing a com- 

mand; preceptive; imperative; peremptory. 

‘A provision in a statute is mandatory when 

disobedience to it will make the.act done un- 
Bu.Law Dict.(3p Ep.)—73 
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der the statute absolutely void; if the provi- 
sion is such that disregard of it will consti- 
tute an irregularity, but one not necessarily 
fatal, it is said to be directory. So, the man- 
datory part of a writ is that which com- 
mands ‘the person to do the act specified. 
State v. Barnell, 142 N. E. 611, 618, 109 Ohio 
St. 246; Williams v. Sherwood, 200 N. W. 782, 
784, 51 N. D. 520; State v. Kozer, 217 P. 827, 
832, 108 Or. 550; Ex parte Brown (Mo. App.) 
297 S. W. 445, 447; State v. Alderson, 142 P. 
210, 215, 49 Mont. 387, Ann. Cas. 1916B, 39; 
City of Enid v. Champlin Refining Co., 240 P. 
604, 608, 112 Okl. 168; In re Opinion of the 
Justices, 126 A. 354, 363, 124 Me. 453; Hud- 
gins v. Mooresville Consol. School Dist., 278 . 
S. W. 768, 770, 312 Mo. 1; Ex parte Brown 
(Mo. App.) 297 S. W. 445, 447; Alabama Pine 
Co. v. Merchants’ & Farmers’ Bank of Alice- 
ville, 109 So. 358, 359, 215 Ala. 66; State v. 
Hager, 136 S. E. 263, 264, 102 W. Va, 689; In 
re Thompson, 144 N. W. 248, 244, 94 Neb. 658. 
It is also said that when the provision of a , 
statute is the essence of the thing required to 
be done, it is mandatory; Norwegian Street, 
81 Pa. 349; otherwise, when it relates to form 
and manner; and where an act is incident, or 
after jurisdiction acquired, it is directory 
merely; Davis v. Smith, 58 N. H. 17. 


One to whom a man- 
date is given; one who undertakes without 
compensation to perform certain duties. 
Swords v. Simineo, 216 P. 806, 809, 68 Mont. 
164; Smith v. State, 199 Ind. 217, 156 


MANDATORY, 2x. 


‘N. F. 518, 515; Billings Bench Water Ass’n 


v. Yellowstone County, 225 P. 996, 999, 70 
Mont. 401. 


MANDATORY 
tion. 


INJUNCTION. See Injune- 


MANDATUM. Lat. In the civil law. The 
contract of mandate, (g. v.) 


Mandatum nisi gratuitum nullum est. Unless a 
mandate is gratuitous, it is not a mandate. 
Dig. 17. 1. 1. 4; Inst. 3, 27; 1 Bouv. Inst. n. 
1070. 


MANDAVI BALLIVO. (I have commanded 
or made my mandate to the bailiff.) In Eng- 
lish practice. The return made by a sheriff, 
where the bailiff of a liberty has the execution 
of a writ, that he has commanded the bailiff 
to execute it. 1 Tidd, Pr. 309; 2 Tidd, Pr. 
1025. 


MANENTES. Tenants. Obsolete. Cowell. 


MANERA. In Spanish law. Manner or 
mode. Las Partidas, pt. 4, tit. 4, 1. 2. 


MANERIUM. In old English law. A manor, 


Manerium dicitur a manendo, secundum excel- 
lentiam, sedes magna, fixa, et stabilis. Co. Litt. 
58. A manor is so called from manendo, ac- 
cording to its excellence, a seat, great, fixed, 
and firm, 


MANGONARE 


MANGONARE. 
in a market. 


In old English law. To buy 


MANGONELLUS. A warlike instrument for 
casting stones against the walls ofa a castle, 
Cowell. 


MANHOOD. In feudal law. A term denot- 
ing the ceremony of doing homage by the 
vassal to his lord. The formula used. was, 
“Devenin vester homo,” I become your man. 
2 Bi. Comm, 54. 

To arrive at manhood means to arrive at 
twenty-one years of age. Felton v. Billups, 
21 N. C. 585. 


MANIA. As to “mania a potu” and “mania 
fanatica,” see Insanity. 


MANIFEST. 


în Maritime Law 


A sea-letter; a written document required 
to be carried by merchant vessels, containing 
an account of the cargo, with other particu- 
lars, for the facility of the customs officers. 
See New York & Cuba S. S. Co. v. U. S. (D. C.) 
125 Fed, 320. 


In Evidence 


That which is clear and requires no proof; 
that which is notorious. 


Manifesta probatione non indigent. 7 Coke, 40. 
Things manifest do not require proof, 


MANIFESTO. A formal written declaration, 
promulgated by a prince, or by the executive 
authority of a state or nation, proclaiming its 
reasons and motives for declaring a war, or 
for any other important international action. 


MANIPULUS. In canon law. A handker- 
chief, which the priest always had in his left 
hand. Blount. 


MANKIND. The race or species of human 
beings. In law, females, as well as males, 
may be included under this term. Fortesc. 
91. 


MANNER. This is a word of large significa- 
tion, but cannot exceed the subject to which 
it belongs. The incident cannot be extended 
beyond its principal. Wells v. Bain, 75 Pa. 
39, 54, 15 Am. Rep. 563. 


Manner does not necessarily include time, Thus, 
a statutory requirement that a mining tax shall be 
“enforced in the same manner” as certain annual 
taxes need not imply an annual collection. State v. 
Eureka Consol. Min. Co., 8 Nev. 15, 29, 


Also a thing stolen, in the hand of the 
thief; a corruption of “mainour,” (q. v.) . 
MANNER AND FORM; MODO ET FORMA. 
a traverse. Their object is to put the party 
whose pleading is traversed not only to the 
proof that the matter of fact denied is, in its 


general effect, true as alleged, but also that 
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the manner and form in which the fact or 
facts are set forth are also capable of prowf. 
Brown. 

MANNING, A day’s work of a man. Cow- 
ell, A summoning to court. Spelman. 


MANNIRE. To cite any person to appear In 
court and stand in judgment there. It is dif- 
ferent from bannire; for, though both of 
them are citations, this is by the adverse par- 
ty, and that is by the judge. Du Cange. 


MANNOPUS, In old English law. Goods 
taken in the hands of an apprehended thief. 
The same as “mainour,” (q. v.) 


MANNUS. A horse. Cowell. 
MANOR. A house, dwelling, seat, or resi- 
dence. 


In English Law 


The manor was originally a tract of land 
granted out by the king to a lord or other 
great person, In fee. It was otherwise called 
a “barony” or “lordship,” and appendant to it 
was the right to hold a court. called the 
“court-baron.” The lands comprised in the 
manor were divided. into terre tenementales 
(tenemental lands or bocland) and terre do- 
minicales, or demesne lands. The former 
were given by the lord of the manor to his fol- 
lowers or retainers in freehold. The latter 
were such as he reserved for hls own use; but 
of these part were held by tenants in copy- 
hold, ¿. e., those holding by a copy of the rec- 
ord in the lord’s court; and part, under the 
name of.the “lord’s waste,” served for public 
roads and commons of pasture for the lord 
and tenants, The tenants, considered in their 
relation to the court-baron and to each oth- 
er, were called “pares curie.’ The word al- 
so signified the franchise of having a manor, 
with jurisdiction for a court-baron and the 
right to the rents and services of copyhold- 
ers. 


In American Law 


A manor is a tract held of a proprietor by 
a fee-farm rent in money or in kind, and de- 
scending to the oldest son of the proprietor, 
who in New York is called a “patroon.” Peo- 
ple v. Van Rensselaer, 9 N. Y. 291. 


In General 


—Reputed Manor. Whenever the demesne 
lands and the services.become absolutely sep- 
arated, the manor ceases to be a manor in 
reality, although It may (and usually does) 
continue to be a manor in reputation, and ls 
then called a “reputed manor,” and it is also 
sometimes called a “seigniory in gross.” 
Brown. 


A murder- 


MANQUELLER. In Saxon law. 
er. a 
MANRENT. In Scotch law. The service of 


A bond ‘of manrent was an 
Bri.law Dict. (3p Ep.) 


aman or vassal. 


1153 


instrument by which a person, in order to se- 
cure the protection of some powerful lord, 
bound himself to such lord for the perform- 
ance of certain services. 


MANSE. In old English law. A habitation 
or dwelling, generally with land attached. 
Spelman. 

A residence or dwelling-house for the par- 
ish priest; a parsonage or vicarage house. 


Cowell. Still used in Scotch law in this 
sense, 
MANSER. A bastard. Cowell. 


MANSIO. In Anglo-Saxon times the amount 
of land which would support a man and his 
family, called by various names: Mansio, 
familia, hide. 2 Holdsw. Hist. E. L. 54. 


MANSION. A dwelling-house or place of res- 
idence, including its appurtenant outbuild- 
ings. Thompson v. People, 8 Parker, Cr. R. 
(N. Y.) 244; Comm, v. Pennock, 3 Serg. & R. 
(Pa.) 199; Armour v. State, 3 Humph. (Tenn.) 
385; Devoe v. Comm., 3 Metec. (Mass.) 325. 


The mansion includes not only the dwelling-house, 
but also the outhouses, such as barns, stables, cow- 
houses, dairy houses, and the like, if they are parcel 
of the messuage (that is, within the curtilage or pro- 
tection of the dwelling-house) though not under the 
same roof nor contiguous to it. 2 East, P. C. 492; 
State v. Brooks, 4 Conn. 448; Bryant v. State, 60 Ga. 
358; Fletcher v. State, 10 Lea (Tenn.) 339. 


, In Old English Law 
Residence; dwelling. 


MANSION-HOUSE. In the law of burglary, 
etc, any species of dwelling-house, 3 Inst. 
64. 


MANSLAUGHTER. In criminal law. The 
unlawful killing of another without malice, 
either express or implied; which may be ei- 
ther voluntarily, upon a sudden heat, or in- 
voluntarily, but in the commission of some un- 
lawful act. 1 Hale, P. C. 466; 4 Bl. Comm. 
191, . 
Manslaughter is the unlawful killing of a 
human creature without malice, either ex- 
press or implied, and without any mixture 
of deliberation whatever; which may be vol- 
untary, upon a sudden heat of passion, or in- 
voluntary, in the commission of an unlawful 
act, or a lawful act without due caution and 
circumspection. Code Ga, 1882, § 4324 (Pen. 
_ Code 1910, § 64); Pen. Code Cal. § 192. And 

see Wallace v. U. 8., 162 U. S. 466, 16 Sup. 
Ct. 859, 40 L. Ed. 1039; Stokes v. State, 18 
Ga, 35; Clarke y. State, 117 Ala. 1, 23 So. 
671, 67 Am, St. Rep. 157; U.S. v. King (C. C.) 
34 F. 300; People v. Maine, 51 App. Div. 142, 
64 N. XY. Supp. 579; High v. State, 26 Tex. 
App. 545, 10 S. W. 238, 8 Am. St. Rep. 488; 
State v. Workman, 39 S. C. 151, 17 S. E. 694; 
State v. Brown, 2 Marv. (Del.) 380, 36 A. 458; 
U. S. v. Lewis (C. C.) 111 F, 682; State v. 
Zellers, 7 N. J. Law, 243. 


MANSLAUGHTER 


The distinction between “manslaughter” and “mur- 
der” consists in the following: In the former, 
though the act which occasions the death he unlaw- 
ful or likely to be attended with bodily mischief, yet 
the malice, either express or implied, which is the 
very essence of murder, fs presumed to be wanting 
in manslaughter. 1 East, P. C. 218; Comm. v. Web- 
ster, 6 Cush. (Mass.) 804, 52 Am, Dec. 71. It also dif- 
fers from “murder” in this: that there can be no 
accessaries before the fact, there having been no 
time for premeditation, 1 Hale, P. C. 487; 1 Russ, 
Crimes, 485; 1 Bish. Crim, Law, 678; Forrest v. 
State, 172 Ark. 1176, 288 5. W. 925, 926; State v. Me- 
Kinney, 5 Boyce (Del.) 128, 90 A. 1067; State v. Wil- 
son, 95 W. Va. 525, 121 S. E. 726, 729; State v. Vial, 
153 La. 883, 96 So, 796, 800; People v. Crenshaw, £98 
TIL. 412,.131 N. E. 576, 577, 15 A. L. R. 671; State v. 
Fenik, 45 R. I. 809, 121 A. 218, 221; State v. Wilson, 
104 S. C. 351, 89 5. E. 301, 


The statutes and decisions vary as to what 
constitutes manslaughter. Twyman v. State, 
258 S. W. 480, 482, 96 Tex. Cr. R. 439; State 
v. Palmer, 176 P. 547, 548, 104 Wash. 396; 
Pippin v. State, 97 So. 615, 617, 19 Ala. App. 
384; Paramore v. State, 129 S. E. 772, 777, 
161 Ga. 166; State v. Budge, 187 A. 244, 246, 
126 Me, 223, 58 A. L. R. 241; State v. Pond, 
134 A, 572, 573, 125 Me. 453; Commonwealth 
v. Principatti, 104 A. 58, 57, 260 Pa. 587; 
People v. Seiler, 207 P. 396, 398, 57 Cal. App. 
195; State v. Dean, 122 A. 448, 450, 2 W., W. 
Harr, (Del.) 290; State v. Agnesi, 104 A. 259, 
301, 92 N. J. Law, 53; State v. White, 94 S. 
E. 972, 973, 81 W. Va. 516. ‘ 

There are various degrees of manslaughter 
recognized by different states, viz.: First 
degree: Roohano v. State, 167 N. W. 741, 742, 
167 Wis. 500;, Savage v., State, 100 So. 919, 
921, 20 Ala. App. 97; and People v. Koer- 
ber, 155 N. E. 79, 82, 244 N. Y. 147. Second 
degree: State v. Staples, 148 N. W. 283, 126 
Minn. 396; and see, also, People v. Koer- 
ber, 155 N. E. 79, 82, 244 N. Y, 147; Jones v. 
State, 109 So. 189, 191, 21 Ala. App. 234; 
section 1745, Comp. Stats. OkI. 1921; Clark y. 
State (Okl. Cr. App.) 224 P. 738, 740. Third 
degree: State v. Prince, 167 S. W. 535, 538, 
258 Mo. 315; State v. Constitino (Mo. Sup.) 
181 S. W. 1155, 1157. Fourth degree: State 
v. Schwenk, 167 P. 743, 744, 101 Kan. 408; 
State v.. Horner, 180 S. W., 873, 874, 266 Mo. 
109; State v. Abrams, 223 P. 301, 803, 115 
Kan. 520: Roohana v. State, 167 N. W. 741, 
742, 107 Wis. 500; Rev. St. Mo. 1909, § 4468. 


Voluntary Manslaughter 


In criminal law. Manslaughter committed 
voluntarily upon a sudden heat of the pas- 
sions; as if, unon a sudden quarrel, two 
persons fight, and one of them kills the oth- 
er. 4 BL Comm, 190, 191; State v. Disalvo, 
121 A. 661, 663, 2 W. W. Harr. (Del.) 232; 
Miller v. Commonwealth, 173 S. W. 761, 763, 
163 Ky. 246; People v. Ryczek, 194 N. W. 
609, 611, 224 Mich. 106; Henwood v. State, 
129 P. 1010, 1012, 54 Colo. 188; Common- 
wealth v. Croson, 92 A. 754, T56, 246 Pa. 536; 
State v. Lewis, 154 S. W. 716, 719, 248 Mo. 
498; State v. McGarrity, 71 So. 730, 732, 139 


MANSLAUGHTER 


La, 430; Shiflett v. Commonwealth, 130 S. B. 
784, 143 Va. 609; Wiley v. State, 170 P. 
869, 873, 19 Ariz. 346, L. R. A. 1918D, 373. 
Voluntary manslaughter is unlawful taking 
of human life under circumstances falling 
short of willful or deliberate intent to kill 
and approaching too near thereto to be justi- 
fiable homicide. State v. McVay, 132 A. 436, 
438, 47 R. I. 292, 44 A. L. R. 572, The ab- 
sence of intention to kill or to commit any 
unlawful act which might reasonably produce 
death or great bodily harm is the distinguish- 
ing feature. between voluntary and involun- 
tary homicide. State v. Weisengoff, 101 S. E. 
450, 455, 85 W. Va. 271; Harding v..State, 
225 P. 482, 484, 26. Ariz. 334; State v. Pond, 
184 A. 572, 578, 125 Me. 453; Alexander v. 
State, 129 S. E. 102, 160 Ga. 769. 


Involuntary Manslaughter 


‘Involuntary manslaughter” is where a 
person in committing an unlawful act not 
felonious or tending to great bodily haror, or 
in committing a lawful act without proper 
caution or requisite skill, unguardedly or un- 
designedly kills another. State v. Disalvo, 
121 A. 661, 663, 2 W. W. Harr. (Del.) 232; 
State v., Mcivor, 111 A. 616, 617, 1 W. W. 
Harr. (Del) 123; State v. McVay, 132 A. 436, 
437, 47 R. I, 292, 44 A. L. R. 572; State v. 
Whaley; 182 8. E. 6, 8, 191 N. ©. 887; Jones 
v. Commonwealth, 281 S. W. 164, 167, 213 
Ky. 356; State v. Dean (Del) 122 A, 448, 449, 
2 W. W. Harr. 290; Cox v. Commonwealth, 
165 S. W. 411, 412, 158 Ky. 485; Mundy v. 
Commonwealth, 131 S. E. 242, 244, 144 Va. 
609; People v. Ryczek, 194 N. W. 609, 611, 


224 Mich. 106; Madding v. State, 177 8. W. 


410, 412, 118 Ark. 506; Commonwealth v. 
Mayberry, 138 A. 686, 687, 290 Pa. 195; Craf- 
ford v. State, 273 S. W, 13, 14, 169 Ark. 225; 
State v. Weisengoff, 101 S. E. 450, 455, 85 W. 
Va. 271. j 


MANSO, or MANSUM. In old English law. 
A mansion or house. Spelman. 


MANSTEALING. A word sometimes used 
synonymously with “kidnapping,” (g. v.). 


MANSUETUS. Lat. Tame; as though ac- 
customed to come to the hand. 2 BI. Comm. 
391. 


MANSUM CAPITALE. The manor-house or 
lord’s court. Paroch. Antiq. 150. 


MANTEA. In old records. 
mantle. 


MANTHEOFF. In Saxon law. 
stealer, i 


MANTICULATE. To pick pockets. 
MANTLE CHILDREN. See Pallio Cooperire. 


MAN-TRAPS. Engines to catch trespassers, 
now unlawful unless set in a dwelling-house 
for defense between sünset and sunrise, 24 
& 25 Viet. c. 100, § 31. : : 


A long robe or 


A horse- 
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MANU BREVI. Lat. With a short hand. A 
term used in the civil law, signifying shortly ; 
directly ; by the shortest course; without cir- 
cuity. 


MANU FORTI. Lat. With strong hand. A 
term used in old writs of trespass. Manu 
forti et cum multitudine gentium, with 
strong hand and multitude of people. Reg. 
Orig. 183. : 


MANU LONGA. Lat. With a long hand. A 
term used in the civil law, signifying indi- 
rectly or circuitously. Calvin. 


MANU OPERA. Lat. Cattle or implements 
of husbandry; also stolen goods taken from 
a thief caught in the fact. Cowell. 


MANUAL. Performed by the hand; used 
or employed by the hand; held in the hand. 
Thus, a distress cannot be made of tools in 
the “manual occupation” of the debtor. 


MANUAL DELIVERY. Delivery of personal 
property sold, donated, mortgaged, etc., by 
passing it into the “hand” of the purchaser or 
transferee, that is, by an actual and corporeal 
change of possession. 


MANUAL GIFT. The manual gift, that is, 
the giving of corporeal movable effects, ac- 
companied by a real delivery, is not subject 
to any formality. Civil Code La. art. 1539. 


MANUAL LABOR. Labor performed by hand ` 
or by the exercise of physical force, with or 
without the aid of tools and of horses or other 
beasts of burden, but depending for its ef- 
fectiveness chiefly upon personal muscular ex- 
ertion rather than upon skill, intelligence, or 
adroitness. See Lew Jim v. U. S., 66 F. 954, 
14 ©. C. A. 281; Martin v. Wakefield, 42 
Minn. 176, 48 N. W. 966, 6 L. R. A. 362; 
Breault v. Archambault, 64 Minn. 420, 67 N. 
W. 348, 58 Am, St. Rep. 545. 


MANUALIA BENEFICIA. ‘The daily distri- 
putions of meat and drink to the canons and 
other members of cathedral churches for 
their present subsistence. Cowell. 


MANUALIS OBEDIENTIA. Sworn obedience 
or submission upon oath. Cowell. 


MANUCAPTIO. In old English practice. A 
writ which lay for a man taken on suspicion 
of felony, and the like, who could not be ad- 
mitted to bail by the sheriff, or others having 
power to let to mainprise. Fitzh. Nat. Brev. 
249. : 


MANUCAPTORS. The same as mainpernors, 
(g. v.) 


MANUFACTORY. A building, the main or 
principal design or use of which is to be a 
place for producing articles as products of 
labor; not merely a place where something 
may be made by hand or miachinery, but what 
in common understanding is known as a “fac- 
tory,” Halpin v. Insurance Co., 120.N. Y. 73, 
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23 N. E. 989, 8 L. R. A. 79; Schott v. Harvey, 
105 Pa. 227, 51 Am. Rep, 201; Franklin F. 
Ins. Co. v. Brock, 57 Pa. 82; In re I. Rhein- 
strom & Sons Co. (D. C.) 207 F. 119, 134; City 
of Louisville Tin & Stove Co., 186 S. W. 124, 
170 Ky, 557. 


MANUFACTURE, v. The primary meaning 
of this word is “making with the hand,” but 
this definition is too narrow for its present 
use. Its meaning has expanded as workman- 
ship and art have advanced, so that now near- 
ly all artificial products of human industry, 
nearly all such materials as have acquired 
changed conditions or new and specific com- 
binations, whether from the direct action of 
the human hand, from chemical processes de- 
vised and directed by human skill, or by the 
employment of machinery, are now commonly 
designated as “manufactured.” Carlin v. 
Western Assur. Co., 57 Md. 526, 40 Am. Rep. 
440; Evening Journal Ass’n v. State Board 
of Assessors, 47 N. J. Law, 36, 54 Am. Rep. 
114; Attorney General vy. Lorman, 59 Mich. 
157, 26 N. W. 311, 60 Am. Rep. 287; Kidd v. 
Pearson, 128 U. 8.1, 9 S. Ct. 6, 32 L. Ed. 346; 
State v. Crounse, 105 Neb. 672, 181 N. W. 562, 
563, 16 A. L. R. 533; United States v. Basic 
Products Co, (D. C.) 260 I’. 472, 481; Patter- 
son v. State, 140 Ark. 236, 215 S. W. 629, 631; 
Ellis v. State, 198 Ind. G79, 154 N. E. 489, 490; 
Warren v. Renault Freres Selling Branch, 
195 Jl. App. 117, 118; Henderson v. Shreve- 
port Gas, Electric Light & Power Co., 134 La. 
39, 63 So. 616, 619, 51 L. R. A. (N. S.) 448; 
Hadfield-Penfield Steel Co. v. Sheller, 108 
Ohio St. 106, 141 N. E. 89, 91; State v. Hen- 
nessy Co., 71 Mont. 301, 230 P. 64, 65; Hotch- 
kiss v. District of Columbia, 44 App. D. O. 73, 
78; Pardy v. Boomhower Grocery Co.,.178 
App. Div. 347, 164 N. Y. S. 775, 776. 


MANUFACTURE, x. In patent law. Any 
useful product made directly by human labor, 
or by the aid of machinery directed and con- 
trolled by human power, and either from raw 
materials, or from materials worked up into 
a uew form. Also the process by which such 
products are made or fashioned. Turner v. 
Quincy Market Cold Storage & Warehouse 
Co. (C. C. A.) 225 F. 41; Thacher v. City of 
Raltimore (D. C.) 219 F. 909, 912; Internation- 
al Mausoleum Co. v. Sievert (C. C. A.) 218 F. 
225, 227;, Aiken v. Riter & Conley Mfg. Co. 
(D. C.) 205 F. 531, 533; Riter-Conley Mfg. Co, 
v. Aiken (C. C. A.) 203 F. 699, 702; Cincinnati 
Traction Co. v. Pope (C. C. A.) 210 F. 443, 446. 
An instrument created by the exercise of 
mechanical forces and designed for the pro- 
duction of mechanical effects, but not capable, 
when set in motion, of attaining, by its own 
operation, to any predetermined results. It 
receives its rule of action from the external 
source which furnishes its motive power. 


A manufacture requires the constant guidance and 
control of some separate intelligent agent: a ma- 
chine operates under the direction of that intelli- 
gence with which it was endowed by its inventor 


MANUS MORTUA. 


when he imposed on it its structural law. The 
parts of a machine, considered separately from 
the machine itself, all kinds of tools and fabrics, 
and every other vendible substance, which is neither 
a complete machine nor produced by the mere union 
of ingredients, is included under the title ‘““manufac- 
ture.” Rob. Pat. § 182. 


ij 
i 


Domestic Manufactures ‘ 


This term in a state statute is used, gener-. 
ally, of manufactures within its jurisdiction.. 
Com. v. Giltinan, 64 Pa. 100. 


MANUFACTURING CORPORATION. A cor- 
poration engaged in the production of some 
article, thing, or object, by skill or labor, out 
of raw material, or from matter which has. 
already been subjected to artificial forces, or 
to which something has been added to change 
its natural condition. People v. Knickerbock- 
er Ice Co., 99 N, Y. 181, 1 N. E. 669. The 
term does not include a mining corporation. 
Byers v, Franklin Coal Co., 106 Mass. 135, 


MANUMISSION. The act of liberating a 
slave from bondage and giving him freedom. 
In a wider sense, releasing or delivering one- 
person from the power or control of another.. 
See Fenwick v. Chapman, 9 Pet. 472, 9 L. Ed.. 
193 ; State v. Prall, 1 N. J. Law, 4. 


Manumittere idem est quod extra manum vel: 
potestatem ponere. Co. Litt. 187. To manu- 
mit is the same as to place beyond hand and: 


power, 
i 


MANUNG, or MONUNG. In old English law.. 
The district within the jurisdiction of a 
reeve, apparently so called from his power to 
exercise therein one of his chief functions, 
viz., to exact (amanian) all fines. 


MANUPES. In old English law. A foot of 
full and legal measure. 


MANUPRETIUM. Lat. In Roman law. The 
hire or wages of labor; compensation for la- 
bor or services performed. See Mackeld. 
Rom. Law, § 413. 

MANURABLE. In old English law. Capable 
of being had or held in hand; capable of man- 
ual occupation; capable of being cultivated ; 
capable of being touched ; tangible; corporeal. 
Hale, Anal. § 24. 


MANURE. In old English law. .To occupy; 
to use or cultivate; to have in manual occu- 
pation ; to bestow manual labor upon. Cowell. 


MANUS. Lat, A hand. 


In the Civil Law 
This word signified power, control, author- 
ity, the right of physical coercion, and was 
often used as synonymous with “potestas.” 
In Old English Law 
It signified an oath or the person taking an 
oath ; a compurgator. 


MANUS MORTUA. A dead hand; mortmain. 
Spelman. 


MANUSCRIPT 


MANUSCRIPT. A writing; a paper written 
with the hand; a writing that has not been 
printed. Parton v. Prang, 18 Fed. Cas. 1275; 
Leon Loan & Abstract Co. v. Equalization 
Board, 86 Iowa, 127, 53 N. W. 94,17 L. R. A. 
199, 41 Am, St. Rep. 486. ~ 


MANUTENENTIA. The old writ of mainte- 
nance, Reg. Orig. 182. 


MANWORTH. In old English law. The 
‘price or value of a man’s life or head. Cowell. 


MANY. This term denotes a multitude, not 
merely a number greater than that denoted by 
the word “few.” Louisville & N. R. Co, v, 
Hall, 87 Ala. 708, 6 So. 277, 4 L. R. A. 710, 13 
Am. St. Rep. 84. But compare Hilton Bridge 
Const. Co. v. Foster, 26 Misc. Rep. 338, 57 N. 
Y. S. 140, holding that three persons may be 
“many.” 


MANZIE. In old Scotch law. Mayhem; mu- 
tilation of the body of a person. Skene. 


MAP. A representation of the earth’s sur- 
face, or of some portion of it, showing the 
relative position of the parts represented, 
usually on a flat surface. Webster. “A map 
is but a transcript of the region which it por- 


trays, narrowed in compass so as to facilitate . 


an understanding of the original.” Banker v. 


Caldwell, 3 Minn. 103 (Gil. 55). 


MAR. To make defective; to do serious in- 

. Jury to; to damage greatly; to impair, spoil, 
ruin; to do physical injury to, especially by 
cutting off or defacing a part; to mutilate; 
mangle, disfigure; deface. Maxwell v. City of 
Buhl, 40 Idaho, 644, 236 P. 122, 123; Borden v. 
Hirsh, 249 Mass. 205, 143 N. E. 912, 914, 33 
A. L. R. 526. 


MARA. In old records. A mere or moor; a 
lake, pool, or pond; a bog or marsh that can- 
not be drained. Cowell; Blount; Spelman. 


MARAUDER. “A marauder is defined in 
the law to be ‘one who, while employed in the 
army as a soldier, commits larceny or robbery 
in the neighborhood of the camp, or while 
wandering away from the army.’ But in the 
modern and metaphorical sense of the word, 
as now sometimes used in common speech, it 
seems to be applied to a class of persons who 
are not a part of any regular army, and are 
not answerable to any military discipline, 
but who are mere lawless banditti, engaged 
in plundering, robbery, murder, and all con- 
eeivable crimes.” Curry v. Collins, 37 Mo. 
328, 


MARC-BANCO. The name of a piece of mon- 
ey formerly coined at Hamburg. Its value 
was thirty-five cents. 


MARCA. 
4d. , Spelman. 


MARCATUS. The rent of a mark by the year 
anciently reserved in leases, ete. 


A mark; a coin of the value of 138s, . 
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MARCH. In Scotch law. A boundary line 
or border. Bell. The word is also used in 


composition; as march-dike, march-stone. 


MARCHANDISES AVARIEES. 
mercantile law. Damaged goods. 


MARCHERS. In old English law. Noble- 
men who lived on the marches of Wales or 
Scotland, and who, according to Camden, had 
their private laws, as if they had been petty 
kings; which were abolished by the statute 27 
Hen. VIII. ce. 26. Called also “lords march- 
ers.” Cowell. 


MARCHES. An old English term for bound- 
aries or frontiers, particularly the boundaries 
and limits between England and Wales, or 
between England and Scotland, or the bor- 
ders of the dominions of the crown, or the 
boundaries of properties in Scotland. Mozley 
& Whitley. 


MARCHES, COURT OF. An abolished tri- 
bunal in Wales, where pleas of debt or dam- 
ages, not above the value of £50, were tried 
and determined. Cro. Car. 384. 


MARCHETA., 


In French 


tn Old Scotch Law 


A custom for the lord of a fee to lie the 
first night with the bride of his tenant. Abol- 
ished by Malcolm III. Spelman; 2 Bl, Comm. 
83. 

A fine paid by the tenant for the remission 
of such’ right, originally a mark or half a 
mark of silver. Spelman. 


fn Old English Law 


A fine paid for leavé to marry, or to bestow 
a daughter in marriage, Cowell, 


MARCHIGONESS. A dignity in a woman an- 
swerable to that of marquis in a man, con- 
ferred either by creation or by marriage with 
a marquis. Wharton. 


MARE. Lat. The sea. 


MARE CLAUSUM. The sea closed; that is, 
not open or free, The title of Selden’s great 
work, intended as an answer to the Mare 
Liberum of Grotius; in which he undertakes 
to prove the sea to be capable of private 
dominion. 1 Kent, Comm. 27. 


MARE LIBERUM. The sea free. The title of 
a work written by Grotius against the Portu- 
guese claim to an exclusive trade to the In- 
dies, through the South Atlantic and Indian 
oceans; showing that the sea was not capable 
of private dominion. 1 Kent, Comm. 27. 


MARESCALLUS. In old English law. A 
marshal; a master of the stables; an officer 
of the exchequer; a military officer of high 
rank, having powers and duties similar to 
those of a constable, Du Cange. See 
Marshal, f 
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MARESCHAL. L. Fr. Marshal; a high of- 
ficer of the royal household. Britt. fol. 1b. 


MARETTUM. Marshy ground overflowed by 
the sea or great rivers. Co. Litt. 5. ` 


MARGIN. The edge or border; the edge 
of a body of water where it meets the land. 
As applied to a boundary line of land, the 
“margin” of a river, creek, or other water- 
course means the center of the stream. Ex 
parte Jennings, 6 Cow. (N. Y.) 527, 16 Am, 
Dee. 447; Varick v. Smith, 9 Paige (N. Y.) 
551. But in the case of a lake, bay, or natural 
pond, the “margin?” means the line where 
land aud water meet. Fowler v. Vreeland, 44 
N. J. ig. 268, 14 A. 116; Lembeck v. Andrews, 
47 Ohio St. 336, 24 N. E. 686, 8 L. R. A. 578. 

A sum of money, or its equivalent, placed 
in the hands of a stockbroker by the principal 
or person on whose account a purchase or 
sale is to be made, as a security to the former 
against losses to which he may be exposed by 
subsequent fluctuations in the market value 
of the stock. Markham v. Jaudon, 49 Barb, 
(N. Y.) 468; Sheehy v. Shinn, 103 Cal. 325, 37 
P. 393; Memphis Brokerage Ass’n v. Cullen, 
1i Lea (Tenn.) 77; Fortenbury v. State, 47 
Ark, 188, 1 8. W. 58; Allen’s Ex'x v. Virginia 
Trust Co., 116 Va. 319, 82 S. E. 104, 105; 
West v. Satterfield, 190 N. C. 89, 129 S. E. 
177, 180. 2 


MARGINAL NOTE. In Scotch law. A note 
inserted on the margin of a deed, embodying 
either some clause which was omitted in tran- 
scribing or some change in the agreement of 
the parties. Bell. 

An abstract of a reported case, 2 summary 
of the facts, or brief statement of the prin- 
ciple decided, which is prefixed to the report 
of the case, sometimes in the margin, is also 
spoken of by this name. 


MARINARIUS. An ancient word which sig- 
nified a mariner or seaman. In England, 
marinarius capitaneus was the admiral or 
warden of the ports. 


MARINE. Naval; relating or pertaining to 
the sea; transacted at sea; doing duty or 
service on the sea. 

This is also a general name for the navy 
of a kingdom or state; 
economy of naval affairs, or whatever re- 
speets the building, rigging, arming, equip- 
ping, navigating, and fighting ships. It com- 
prehends also the government of naval arma- 
ments, and the state of all the persons em- 
ployed therein, whether civil or military, 
Also one of the marines. Wharton. See 
Doughten v. Vandever, 5 Del. Ch. 73. 


MARINE BELT. That portion of the main or 
open sea, adjacent to the shores of a given 
country, over which the jurisdiction of its mu- 
nicipal laws and local authorities extends; 
defined by international law as extending out 
three miles from the shore, See The Alex- 
ander (D. C.) 60 F. 918. 


as also the whole 


MARISCHAL 


MARINE CARRIER. By statutes of several 
states this term is applied to carriers plying 
upon the ocean, arms of the sea, the Great 
Lakes, and other navigable waters within the 
jurisdiction of the United States. Civ. Code 
Cal. § 2087; Rev. Codes N. D. 1899, § 4176 
(Comp. Laws 1913, § 6187). 


MARINE CONTRACT. One relating to mari- 
time affairs, shipping, navigation, marine in- 
surance, affreightment, maritime loans, or 
other business to be done upon the sea or in 
connection with navigation. 


MARINE CORPS. A body of soldiers enlisted 
and equipped for service on boafd vessels of 
war; also the naval forces of the nation. U. 
S. v. Dunn, 7 S. Ct. 507, 120 U. S. 249, 30 L. 
Ed. 667. 


MARINE COURT IN THE CITY OF NEW 
YORK. Formerly, a local court of New York 
City, originally created as a tribunal for the 
settlement of causes between seamen. It was 
the predecessor of the present city court of 
the city of New York. 15 C. J. 1003. The 
history of this court may be found in Me- 
Adam, Mar. Ct. Pr. (2d Ed. 1872). 


MARINE INSURANCE. 


MARINE INTEREST. Interest, allowed to be 
stipulated for at an extraordinary rate, for 
the use and risk of money loaned on respond- 
entia and bottomry bonds. 


See Insuranee. 


MARINE LEAGUE. A measure of distance 
commonly employed at sea, being equal to one- 
twentieth part of a degree of latitude, or three 
geographical or nautical miles. See Rock- 
land, ete., S. Co. v. Fessenden, 79 Me, 140, 8 
A. 552. 


MARINE RISK. The perils of the sea; the 
perils necessarily incident to navigation. 


MARINE SOCIETY. In English law. A 
charitable institution for the purpose of ap- 
prenticing boys to the naval service, ete., in- 
corporated by 12 Geo. ITI. c. 67. 


MARINER. A seaman or sailor; one en- 
gaged in navigating vessels upon the sea: 
every person employed aboard ships or ves- 
sels, Pacific Mail $. S. Co. v. Schmidt (C. C, 
A.) 214 F. 513, 518. 


MARINES. A body of infantry soldiers, 
trained to serve on board of vessels of war 
when in commission and to fight in naval en- 
gagements. See Marine Corps. 


Maris et fæminæ conjunctio est de jure nature. 
T Coke, 138. The connection of male and fe- 
male is by the law of nature. 


MARISCHAL. An officer in Scotland, who, 
with the lord high constable, possessed a su- 
preme itinerant jurisdiction in all crimes com- 
mitted within a certain space of the court, 
wherever it might happen to be. Wharton. 


‘MARISCUS | 


‘MARISCUS. A marshy or fenny ground. Co. 
Litt. Sa. 


MARITAGIO AMISSO PER DEFALTAM. 
An obsolete writ for the tenant in frank- 
marriage to recover lands, etc., of which he 
was deforced. 


‘MARITAGIUM. The portion which is given 
‘with a daughter in marriage. Also the power 
‘which the lord or guardian in chivalry had 
-of disposing of his infant ward in matrimony. 


‘Maritagium est aut liberum aut servitio obli- 
-yatum; liberum maritagium dicitur ubi donator 
wult quod terra sic data quieta sit et libera ab 
-omni seculari servitio. Co, Litt. 21. A mar- 
riage portion is either free or bound to sery- 
tice; it is called ‘“‘frank-marriage” when the 
‘giver wills. that land thus given be exempt 
from all secular service. 


MARITAGIUM HABERE. To have the free 
disposal of an heiress in marriage. 


MARITAL. Relating to, or connected with, 
the status of marriage; pertaining to a hus- 
band; incident to a husband. . 


MARITAL COERCION. Coercion of the wife 
‘by the husband. 


‘MARITAL PORTION. In Louisiana. The 
name given to that part of a deceased hus- 
band’s estate to which the widow is entitled. 
Civ. Code La. art. 55 (Civ. Code, art. 2382); 
Abercrombie v. Caffray, 8 Mart. N. S. (La.) 1. 


MARITAL RIGHTS. The rights of a hus- 
band. Kilburn v. Kilburn, 89 Cal. 46, 26 P. 
636, 23. Am. St. Rep. 447; McCown v. Owens, 
45 Tex. Civ. App. 346, 40 8. W. 336. ` 


MARITIMA ANGLIÆ. In old English law. 
“The emolument or revenue coming to the 
‘king from the sea, which the sheriffs anciently 
-collected, but which was afterwards granted 
‘to the admiral. Spelman. 


IMARITIMA INCREMENTA. In old English 
Yaw. Marine increases. Lands gained from 
the sea. Hale, de Jure Mar. pt. 1, c. 4. 


MARITIME. Pertaining to the sea or ocean 
or -the navigation thereof; or to commerce 
conducted by navigation of the sea or (in 
America) of the great lakes and rivers. 

It is nearly equivalent to “marine” in many 
‘connections and uses; in others, the two 
words are used as quite distinct. 


MARITIME BELT. That part of the sea 
which, in contradistinction to the open sea, 
is under the sway of the riparian states. 


Louisiana v. Mississippi, 26 S. Ct. 408, 571, ` 


202 U. S. 1, 50 L. Ed. 913. ; 
MARITIME CAUSE. A cause of action orig- 
inating on the high seas, or growing out of a 
maritime contract. 1 Kent, Comm. 367, et 
seg. ae 
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MARITIME CONTRACT. A contract whose 
subject-matter has relation to the navigation ` 
of the seas or to trade or commerce to be con- 
ducted by navigation or to be done upon the 
sea or in ports. Over such contracts the ad- 
Mmiraity has concurrent jurisdiction with the 
common-law courts. Edwards v. Elliott, 21 
Walt. 553, 22 L. Ed. 487; Doolittle v. Knobe- 
loch (D. C.) 39 F. 40; Holt v. Cummings, 102 
Pa. 215, 48 Am. Rep. 199; De Lovio v. Boit, 
T Fed. Cas. 435; Freights of The Kate (D. C.) 
63 F. 720; Rounds v. Cloverport Foundry & 
Machine Co., 159 Ky. 414, 167 S. W. 384, 3S7, 
Ann. Cas. 1915D, 40; State v. Duffy, 113 Ohio 
St. 96, 148 N. E. 572, 574; Jones v. Crescent 
City Ice Mfg. Co., 162 La. 151, 110 So. 182, 
184; The W. T. Blunt (D. C.) 291 F. 899, 901; 
Johnson v, Swonder, 84 Ind. App. 155, 150 N. 
E. 615, 616; Eadie v. North Pacific 8. S. Co. 
(D. C.) 217 F. 662, 663; Lamborn & Co. v. 
Compania Maritima Del Nervion (D. ©.) 19 
F.(2d) 155, 156; Terminal Shipping Co. v. 
Hamberg (D. C.) 222 F. 1020; North Alaska 
Salmon Co. v. Larsen (C. C. A.) 220 F. 93, 94; 
Larsen v. Newburgh Shipyards, 199 App. Div. 
797, 192 N. Y. S. 888; The Francis L. Skinner 
(D. C.) 248 F. 818, 822; The Mountaineer (C. 
C. A.) 286 F. 913, 914; Reichert Towing Line 
y. Long Island Machine & Marine Const. Co: 
(D. C.) 287 F. 269, 270; Gowanus Storage Co. 
v. U. S. Shipping Board Emergency Fleet 
Corporation (D. C.) 271 F. 528, 530; The 
Schuylkill (D. C.) 249 F. 781; The Jack-0- 
Lantern, 42 8. Ct. 243, 244, 258 U. S, $6, 66 
L. Ed. 482; The Gulfport (C. CG. A.) 250 F. 
577, 579; North Pac. S. S. Co. v. Hall Bros. 
Marine Ry. & Shipbuilding Co., 39 S. Ct. 221, 
223, 249 U. S. 119, 63 L. Ed. 510; The Dredge 
A (D. C.) 217 F. 617, 629; Siler Mill Co. v. 
Charles Nelson Co., 94 Wash. 477, 162 P. 590, 
591; Milers Indemnity Underwriters v. 
Boudreaux (Tex. Com. App.) 261 8. W. 187, 
1388. 


MARITIME COURT. A court exercising ju- 
risdiction in maritime causes; one which pos- 
sesses the powers and jurisdiction of a court 
of admiralty. 


MARITIME INTEREST. An expression 
equivalent to marine interest, (q. ©.) 


MARITIME JURISDICTION. Jurisdiction in 
maritime causes; such jurisdiction as belongs 
to a court of admiralty on the instance side. 


MARITIME LAW. That system of law which 
particularly relates to commerce and naviga- 
tion, to business transacted at sea or relating 
to navigation, to ships and shipping, to sea- 
men, to the transportation of persons and 
property by sea, and to marine affairs gener- 
ally. The law relating to harbors, ships, and 
seamen, An important branch of the com- 
mercial law of maritime nations; divided in- 
to a variety of departments, such as those 
about harbors, property of ships, duties and 
rights of masters and seamen, contracts of 
affreightment, average, salvage, etc. Whar- 
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ton; The Lottawanna, 2L Wall. 572, 22 L. Bd. 
654; The Unadilla (D. C.) 73 F. 351; Jervey 
v. The Carolina (D. C.) 66 F. 1013. 


MARITIME LIEN. Alien arising out of dam- 
age done by a ship in the course of naviga- 
tion, as by collision, which attaches to the 
vessel and freight, and iå to be enforced by 
an action in rem in the admiralty courts. 
The Underwriter (D. C.) 119 Fed. 715; Ste- 
Cunningham, 63 Fed. 134, 11 ©. C. A. 111; 
The Underwriter (D.C.) 119 Fed. 715; Ste- 
phenson v. The Francis (D. C.) 21 Fed. 719. 
Maritime liens do not include or require pos- 
session. The word “lien” is used in maritime 
law not in the strict legal sense in which we 
understand it in courts of common law, in 
which case there could be no lien where there 
was no possession, actual or constructive, but 
to express, as if by analogy, the nature of 
claims which neither presuppose nor originate 
in’ possession. 22 Eng. Law & Eq. 62. A 
distinction is sometimes made, however, be- 
tween qualified maritime liens, which depend 
upon possession, and absolute maritime liens, 
which do not require nor depend upon pos- 
session. Cutler v. Rae, 7 How. 729, 12 L. Ed. 
890; 21 Am. Law Reg. 1. A “maritime lien” 
is a special property right in a ship given to 
a creditor by law as security for a debt or 
claim subsisting from the moment the debt 
arises with right to have the ship sold and 
debt paid out of proceeds. The Poznan (C. 
C. A.) 9 F.(2d) 838, 842. Such a lien is a pro- 
prietary interest or right of property in the 
vessel itself, and not a cause of action or 
demand for personal judgment against the 
owner, The Theodore Roosevelt (D. C.) 291 
TF. 458, 461; The Rupert City (D. C.) 213 F. 
263, 267; The River Queen (D. C.) 8 F.(2d) 
426, 427. Í 


MARITIME LOAN. A contract or agreement 
by which one, who is the lender, lends to an- 
other, who is the borrower, a certain sum of 
money, upon condition that if the thing up- 
on which the loan has been made should be 
lost by any peril of the sea, or vis major, the 
lender shall not be repaid unless what re- 
mains shall be equal to the sum borrowed; 
and if the thing arrive iu safety, or in case 
it Shall not have been injured but by its own 
defects or the fault of the master or mariners, 
the borrower shall be bound to return the sum 
borrowed, together with a certain sum agreed 
upon as the price of the hazard incurred. 
Emerig. Mar. Loans, c. 1, s. 2. And see The 
Draco, 7 Fed. Cas. 1,042, 


MARITIME PROFIT. A term used by 
French writers to signify any profit derived 
from a maritime loan. 


MARITIME SERVICE. In admiralty law. 
A service rendered upon the high seas or'a 
navigable’ river, and which has some relation 
to commerce or navigation,—-some connection 
with a vessel employed in trade, with her 
equipment, her preservation, or the preserva-. 


MARK 


tion of her cargo or crew. Thackarey v. The 
Farmer, 23 Fed. Cas. 877; The Atlantic (D: 
C.) 53 Fed. 609; Cope v. Vallette Dry-Dock 
Co. (C. C.) 16 F. 925; Newham v. Chile Ex- 
ploration Co., 183 N. E. 120, 232 N. Y. 37, 
25 A. L. R. 1018; Madderns v. Fox Film Cor- 


_ poration, 200 N. Y. S. 344, 345, 205 App. Div. 


791; The Canadian Farmer (D. C.) 290 F. 
601, 602; Riedel v. Mallory S. S. Co,, 188 N. 
Y. S. 649, 652, 196 App. Div. 794; McNamara 
v. McHarg-Barton Co., 192 N. Y. S. 741, 743; 
200 App. Div. 188; Blosky v. Overseas Ship- 
ping Co., 220 N. Y. S. 95, 100, 219 App. Div. 
438. 


MARITIME STATE, in English law, consists 
of the officers and mariners of the British 
navy, who are governed by express and per- 
manent laws, or the articles of the navy, es- 
tablished by act of parliament. 


MARITIME TORT. A tort committed upon 

the high séas, or upon a navigable river or 
other navigable water, and hence falling with- 
in the jurisdiction of ‘a court of admiralty. 
The term is never applied to a tort commit- 
ted upon land, though relating to maritime 
matters. See The Plymouth, 3 Wall. 33, 18 
L. Ed. 125; Holmes v. Oregon & C. Ry. Co. 
(D. C.) 5 Fed. 77; In re’ Long Island, ete., 
Transp. Co. (D. C.) 5 Fed. 606; U. 8. v. Bur- 
lington, `etc., Ferry Co. (D. C.) 21 Fed. 336% 
The Chiswick (C. C. A.) 231 F. 452; Egan v.. 
Morse Dry Dock & Repair Co., 212 N. Y. S.. 

56, 59, 214 App. Div. 226; Butler v. Robins: 
Dry Dock & Repair Co. 147 N. E. 235, 236,. 

240 N. X. 23; Stamp v. Union Stecedozime: 
Corporation (D. C.) 11 F.(2d) 172, 175; Kul 
man v: W. & A. Fletcher Co. (C. « C. A.) 20 F. 

(2d) 465, 466. 


MARITUS. Lat. A husband; a married 
man. Calvin, 
MARK. A character, usually in the form 


of a cross, made as a substitute for his sig- 
nature by a person who cannot write, in ex- 
ecuting a conveyance or other legal docu: 
ment. It is commonly made as follows: A 
third person writes the name of the marks 
man, leaving a blank space between the Chris- 
tian name and surname; in this space thé 
latter traces the mark, or crossed lines, and 
above the mark is written “his,” (or “her,”} 
and -below it, “mark.” 

The sign, writing, or ticket put upom 
manufactured goods to distinguish them from: 
others, appearing thus in the compound). 
“trade-mark.” 

A token, evidence, or proof; 
phrase “a mark of fraud.” 

A weight used in several parts ‘of Eu- 
rope, and for several commodities, especial-- 
ly gold and silver. When gold and Silver. are’ 
sold by the mark, it is divided into twenty- 
four carats. 

A money of accounts in : England, and - in 
some other countries a coin. The English 
mark is two- thirds ofa pound sterling, or 18s, 


as in- the 


MARK 


4d.; and the Scotch mark is of equal value 

in. Scotch money of account. Ene. Amer. 
The word is sometimes used as another 

form of “margue,” a license of reprisals. 


In Early Teutonic and English law. A spe- 


cies of village community, being the low-. 


est unit in the political system; one of the 
forms of the gens or clan, variously known 
as the “mark,” “gemeinde,” “commune,” or 
“parish.” Also the land héld in common by 
such a community. The union of several such 
village communities and their marks, or com- 
mon lands, forms the next higher political 
union, the hundred. Freem. Compar. Pol- 
itics, 116, 117. , 


In General 


—Demi-mark. Half a mark; a sum of money 
which was anciently required to be tendered 
in a writ of right, the effect of such tender 
being to put the demandant, in the first in- 
stance, upon proof of the seisin as stated in 
his count; that is, to prove that the seisin 
-was in the king’s reign there stated. Rosc. 
Real Act. 216, 


~~High and low water-mark, See Water-Mark. 


—Mark banco. See Mare Banco. 


MARKEPENNY. A penny anciently paid at 
the town of Maldon by those who had gut- 
ters laid or made out of their houses into 
the streets. Wharton. 


MARKET. A public time and appointed 
place of buying and selling; also purehase 
and sale. Caldwell v. Alton, 33 Ill. 419, 75 
Am. Dec. 282; Taggart v. Detroit, 71 Mich. 
92, 88 N. W. 714; Strickland v. Pennsylvania 
R. Co., 154 Pa. 348, 26 Atl. 431, 21 L. R. A. 
224; State v. Burkett, 87 A. 514, 518, 119 Md. 
609, Ann. Cas. 1914D, 345. It differs from 
the forum, or market of antiquity, which was 
a public market-place on one side only, or 
during one part of the day only, the other 
sides being occupied by temples, theaters, 
courts of justice, and other public buildings. 
Wharton. 

The liberty, privilege, or franchise by which 
a-town holds a market, which can only be by 
royal grant or immemorial usage. In re Cer- 
tain Lands on North Shore of Harlem River 
in City of New York, 217 N. Y. S. 544, 557, 127 
Misc. Rep. 710. 

By the term “market” is also understood 
the demand there is for any particular arti- 


cle; as, “the cotton market in Europe is 
dull.” 
/ Clerk of the Market 
See Clerk. 


Market Geld 
The toll of a market. 


Market Overt 
© In English law. An open and public mar- 
ket. The market-place or spot of ground set 
‘apart by custom for the sale of particular 
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goods is, in the eountry, the only market 
overt; but in London every shop in which 
goods are exposed publicly to sale is market 
overt, for such things only as the owner pro- 
fesses to trade in. 2 Bl. Comm. 449; Godb. 
131; 5 Coke, 88. See Fawcett y. Osborn, 32 
Il. 426, 88 Am. Dec. 278. 


Market Price 


The actual price at which the given com- 
modity is currently sold, or has recently been 
sold, in the open market, that is, not at a 
forced sale, but in the usual and ordinary 
course of trade and competition, between sell- 
ers and buyers equally free to bargain, as es- 
tablished by records of late sales, See Love- 
joy v. Michels, 88 Mich. 15, 49 N. W. 901, 13 
L. R. A. 770; Sanford v. Peck, 63 Conn. 486, 
27 A. 1057; Douglas v. Merceles, 23 N. J. 
Eq. 147; Parmenter v. Fitzpatrick, 135 N. Y. 
190, 31 N. E. 1032; Walter v: Dutfy (C. C. A) 
287 F. 41, 45; Peninsular Naval Stores Co. v. 
State, 20 Ga. App. 501, 93 S. E. 159, 161; Weed 
v. Lyons Petroleum Co. (PD. C.) 294 F. 725, 
734; Sun Co. v. Burruss, 139 Va. 279, 123 S. 
E. 347, 349; McGilvra v. Minneapolis, St. P. 
& S. S. M. Ry. Co., 35 N. D. 275, 159 N. W. 
854, 857; McGarry v. Superior Portland Ce- 
ment Co.. 95 Wash. 412, 163 P. 928, 929, Ann. 
Cas. 19184A, 572; Hoff v. Lodi Canning Co., 51 
Cal. App. 299, 196 P. 779, T80; Ford v. Norton 
(N. M.) 260 P. 411, 414; American Refining Co. 
v. Sims Oil Co. (Tex. Civ. App.) 282 S. W. 894, 
896; The Cushing (D. C. 1922) 285 F, 617, 
The term also means, when price at the place 
of exportation is in view, the price at which 
articles are sold and purchased, clear of every 
charge but such as is laid upon it at the time 
of sale. Goodwin v. United States, 2 Wash. 
C. C. 493, Fed. Cas. No. 5,554. 


Market Towns 


~ Those towns which are entitled to hold mar- 
kets. 1 Steph. Comm. (7th Ed.) 130. 


Market Value 


The market value of an article or piece of 
property is the price which it might be expect- 
ed to bring if offered for sale in a fair market; 
not the price which might be obtained on a 
sale at public auction or a sale forced by the 
necessities of the owner, but such a price as 
would be fixed by negotiation and mutual 
agreement, after ample time to find a purchas- 
er, as between a vendor who.is willing (but 
not compelled) to sell and a purchaser who de- 
sires to buy but is not compelled to take the 
particular article or piece of property. See’ 
Winnipiseogee Lake, etc., Co. v. Gilford, 67 N. 
H. 514, 35 A. 945; Muser v. Magone, 155 U. S. 
240, 15 S. Ct. 77, 39 L, Ed. 135; Esch v. Rail- 
road Co., 72 Wis. 229, 39 N. W. 129 ; Sharpe v. 
U. S., 112 F. 898, 50 C. C. A. 597, 57 L, R. A. 
932; Little Rock Junction Ry. v. Woodruff, 49 
Ark, 381, 5 S. W. 792, 4 Am. St. Rep. 51; Lowe 
v. Qmaha, 33 Neb. 587, 50 N. W. 763; San 
Diego Land Co. v. Neale, 78 Cal. 63, 20 P. 
872, 3 L. R. A. 83; Consolidated Gas, Electric 
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Light & Power Co. of Baltimore v. City of Bal- 
timore, 130 Md. 20, 99 A. 968, 972; People ex 
rel, Brown v. Purdy, 186 App. Div. 54, 173 N. 
Y. S. 782, 784; Tyson Creek R. Co. v. Empire 
Mill Co., 31 Idaho, 580, 174 P. 1004, 1006; 
Merchants’ Cotton Oil Co, v. Acme Gin Co. 
(Tex. Civ. App.) 284 S. W. 680, 682; William 
H. Lowe Estate Co. v. Lederer Realty Corpo- 
ration, 35 R. I. 352, 86 A. 881, 888, Ann. Cas. 
1916A, 341; Stanley v. Sumrell (Tex. Civ. 
App.) 163 S. W. 697, 698; Illinois Power & 
Light Corporation v. Parks, 322 Ill. 313, 153 
N. E. 483, 486. 

Same meaning as “reasonable market val- 
ue,” or “fair market value.” Sanders v. Pin- 
ney, 103 Wash. 162, 174 P. 471, 472; Haden 
v. Imperial Assur. Co., 197 Mo. App. 574, 198 
S. W. 72; Hubbell v. City of Des Moines, 166 
Iowa, 581, 147 N. W. 908, 910, Ann. Cas, 1916E, 
592; Hoffman v. State, 24 Okl. Cr. 236, 218 P. 
176, 177; Letcher County Pisal Court v. 
State Tax Commission, 211 Ky. 609, 277 5. W. 
988,991; Eastern Coal & Export Corporation 
v. Norfolk & W. Ry. Co., 133 Va. 125, 113 S. 
E. 857, 859; Appeal by Pennsylvania Co. for 
Insurance on Lives and Granting Annuities, 
282 Pa. 69, 127 A. 441, 443; John Moodie Dry 
Goods Co. v. Gilruth, 35 S. D. 567, 153 N. W. 
383, 384; In re Matthews’ Will, 174 Wis. 
220, 182 N., W. 744, 745; In re Dupignac’s 
Estate, 123 Misc. 21, 204 N. Y. S. 278, 276; 
Phillips v. U. S. (D. C.) 12 F.(2d) 598, 601. 


Market Zeld 


Properly market geld. In old records. 
toll of a market. Cowell. ` 


The 


Public Market 


A market which is not only open to the re- 
sort of the general public as purchasers, but 
also available to all who wish to offer their 
wares for sale, stalls, stands, or places being 
allotted to those who apply, to the limits of 
the capacity of the market, on payment of 
fixed rents or fees. See American, Live Stock 
Commission Co. v. Chicago Live Stock Ex- 
change, 143 TIl. 210, 32 N. E. 274, 18 L. R. A. 
190, 36 Am. St. Rep. 385; State v. Fernandez, 
39 La. Ann. 538, 2 So. 233; Cinċinnati v, 
Buckingham, 10 Ohio, 257. 


MARKETABLE. Such things as may be sold 
in the market; those for which a buyer may 
be found; merchantable. Hinton v. Martin, 
151 Ark. 343, 236 S. W. 267, 268; Yontz v, Me- 
Vean, 202 Mo. App. 377, 217 S. W. 1000, 1002; 
Pryor v, Fruit Distributors’ Service Co., 73 
Cal. App. 467, 238 P. 825, 827; Bier v. Wal- 
baum, 102 N. J. Law, 368, 131 A. 888, 889. 


MARKETABLE TITLE. A “marketable ti- 
tle” to land is such a title as a court of equity, 
when asked to decree specific performance 
of the contract of sale, will compel the vendee 
to accept as sufficient. It is said to be not 
merely a defensible title, but a title which is 
free from plausible or reasonable objections. 
Austin v. Barnum, 52 Minn, 136, 53 N. W. 
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1132; Vought v. Williams, 46 Hun (N. Y.) 
642; Brokaw v. Duffy, 165 N. Y. 391, 59 N. 
E. 196; Todd v. Union Dime Sav. Inst., 128 N, 
Y. 636, 28 N. E. 504; Knudson v. Trebesch, 
152 Minn. 6, 187 N. W. 613, 614; Charles Som- 
ers Co. v. Pix, 75 Wash. 233, 134 P. 932, 933; 
Bess Mar Realty Co. v. Capell, 164 N. Y. S. 
803; Hershorn v. Rubenstein (Mass.) 156 N. E. 
251, 253; Austin v. Carter (Tex. Civ. App.) 
296 S. W., 649, 651; Willingham Loan & Trust 
Co. v. Moore, 160 Ga. 550, 128 S. E. 751, 753; 
Adkins v. Gillespie (Tex. Civ. App.) 189 S. W. 
275, 281; Hennig v. Smith, 151 N. Y. S. 444, 
446; Wilson v. Korte, 91 Wash. 30, 157 P. 47, 
48; Herman v. Engstrom (Iowa) 214 N. W. 
588, 589. 


MARKSMAN. In practice and conveyancing. 
One who makes his mark; a person who can- 
not write, and only makes his mark in execut- 
ing instruments. Arch. N. Pr. 13; 2 Chit. 92. 


MARLBRIDGE, STATUTE OF. An English 
statute enacted in 1267 (52 Hen. ITI.) at Marl- 
bridge, (now called “Marlborongh,”) where 
parliament was then sitting. It related to 
land tenures, and to procedure, and to unlaw- 
ful and excessive distresses. 


MARQUE AND REPRISAL, LETTERS OF. 
These words, “marque” and “reprisal,” are 
frequently used as synonymous, but, taken in 
their strict etymological sense, the latter sig- 
nifies a “taking in return;” the former, the 
passing the frontiers (marches) in order to 
such taking. Letters of marque and reprisal 
are grautable, by the law of nations, when- 
ever the subjects of one state are oppressed 
and injured by those of anothér, and justice 
is denied by that state to which the oppressor 
belongs; and the party to whom these letters 
are granted may then seize the bodies or the 
goods of the subjects of the state to which 
the offender belongs, until satisfaction be 
made, wherever they happen to be found. Re- 
prisals are to be granted only in case of a 
clear and open denial of justice. At the pres- 
ent day, in consequence partly of treaties and 
partly of the practice of nations, the making 
of reprisals is confined to the seizure of com- 
mercial property on the high seas by public 
cruisers, or by private cruisers specially. au- 
thorized thereto. Brown. 


i 


MARQUIS, or MARQUESS. In English law. 
One of the second order of nobility; next in 
order to a duke. 


MARQUISATE. The seigniory of a marquis. 


MARRIAGE. Marriage, as distinguished 
from the agreement to marry and:from the: 
act of becoming married, is the civil status 
of one man and one woman united in law for 
the discharge to each other and the com- 
munity of the duties legally incumbent on 
those whose association is founded on the’ 
distinction of sex. 1 Bish. Mar. & Div. § 3. 
And see State v. Fry, 4 Mo. 126; Mott v. Mott, 
&2 Cal. 418, 22 Pac. 1140; Reynolds vy. U. S., 
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98 U. S. 165, 25 L. Ed. 244; Maynard v. Hill, 
125 U. S. 190, $ S. Ct. 723, 31 L. Ed. 654; Wade 
v. Kalbfleisch, 58 N. Y. 284, 17 Am. Rep. 250; 
State v. Bittick, 103 Mo. 183, 15 S. W. 325, 11 
L. R. A. 587; 23 Am. St. Rep. 869; Allen v. 
Allen, 73 Conn. 54, 46 Atl. 242, 49 L. R. A. 
142, 84 Am. St. Rep. 135; Richardson v. Rich- 
ardson, 140 N. E. 73, 246 Mass. 353, 31 A. L. 
R. 146; Bobbitt v. Bobbitt (Tex. Civ. App.) 
223 S. W. 478, 482; Oswald y. Oswald, 126 A. 
81, 146 Md. 313; Grant v. Grant (Tex. Ciy. 
App.) 286 8. W. 647, 650; In re Moorehead’s 
Estate, 187 A. 802, 806, 289 Pa. 542, 52 A. L. 
R. 1251. 

A contract, according to the form prescribed 
by law, by which a man and woman, capa- 
‘ble of entering into such contract, mutually 
‘engage with each other to live their whole 
‘lives together in the state of union which 
ought to exist between a husband and wife. 
Shelf. Mar. & Div. 1. f 


Marriage is a personal relation arising out of a 
{ivil contract, to which the consent of parties capa- 
ble of making it is necessary. Consent alone will 
not constitute marriage; it must be followed by a 
solemnization, or by 4 mutual assumption of marital 
rights, duties, or obligations. Civil Code Cal. § 55, 

Marriage is a union of one man and one woman, 
“so long as they both shall live,” to the exclusion 
of all others, by an obligation which, during that 
time, the parties cannot of their own volition and 
act dissolve, but which can be dissolved only by au- 
thority of the state. Roche v. Washington, 19 Ind. 
B83, 81 Am. Dec, 376. 


The word also signifies the act, ceremony, 
or formal proceeding by which persons take 
each other for, husband and wife. 


In Old English Law 


Marriage is used in the sense of “martta- 
gium,” (q. v.) or the feudal right enjoyed by 
the lord or guardian in chivalry of disposing 
of his ward in marriage. 


in General 


---Avail of marriage. See that title. 


-—Common-law marriage. See Common Law. 


-—Jactitation of marriage. See Jactitation. 


-—Marriage articles. Articles of agreement be- 
itween parties eontemplating marriage, in- 
ttended as preliminary to'a formal marriage 
settlement, to be drawn after marriage. Ath. 
Mar. Sett. 92. 


—Marriage brokage. The act by which a third 
person, for a consideration, negotiates a mar- 
riage between. a man and woman. The money 
paid for such services is alse known by this 
name. Hellen vy. Anderson, 83 Ill. App. 509; 
White v. Equitable Nuptial Ben. Union, 76 
Ala. 251, 52 Am. Rep. 325. ‘ 


—Marriage ceremony. The form, religious o or 
civil, for the solemnization of a marriage. > 


—Marriage certificate. . An instrument which 
eertifies a marriage, ‘and is executed’ by the 
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person officiating at the marriage; it is not 
intended to be signed by the parties. Spencer 
v. Spencer, 147 N. Y. S. 111, 113, 84 Misc. 
Rep. 264. 


-—Marriage consideration. The consideration 
furnished by an intended marriage of two per- 
sons. It is the highest consideration known 
to the law. 


—Marriage license. <A license or permission 
granted by public authority to persons who 
intend to intermarry. By statute in some 
jurisdictions, it is made an essential prereq- 
uisite to the lawful solemnization of the mar- 
riage. 


—Marriage-notice book. A book kept, in 
England, by the registrar, in which applica- 
tions for and issue of registrar’s licenses to 
marry are recorded. 


—Marriage portion. Dowry; a sum of money 
or other property which is given to or settled 
on a woman on her marriage. In re Croft, 162 
Mass. 22, 37 N. E. 784. 


—Marriage promise. Betrothal; 
to intermarry with another, 
N. J. Law, 296. 


engagement 
Perry v. Orr, 35 


—Marriage settlement. A written agreement 
in the nature of a conveyance, called a “set- 
tlement,”’ which is made in contemplation of 
a proposed marriage and in consideration 
thereof, either by the parties about to inter- 
marry, or one of them, or by a parent or re-. 
lation on their behalf, by which the’ title to 
certain property is settled, i. e, fixed or lim- 
ited to a prescribed course of succession; the 
object being, usually, to provide for the wife 
and children. Thus, the estate might be lim- 
ited to the husband and issue, or to the wife 
and issue, or to husband and wife for their 
joint lives, remainder to the survivor for life, 
remainder over to the issue, or otherwise. 
Such settlements may also be made after mar- 
riage, in which case they are called ‘“post- 
nuptial.” 


—Fleet marriages. There were in the neigh- 
barhood of the Fleet prison about sixty mar- 
riage houses, some of which were public 
houses and others not. They were known by. 
having a sign-board, with joined hands, in 
addition to the public house sign. At the 
doors of these houses persons called Pliers 
solicited the passers-by to come in and be 
married, and in these houses persons who 
were, or pretended to be, clergymen perform- 
ed the marriage ceremony and made entries 
in registers that were kept at the respective 
houses. There is little doubt that many en- 
tries had false dates, that persons who were 
married personated others, and that women. 
who wished to plead a plea of coverture or 
hide. their shame were. married.to men who,, 
for a trifling. gratuity, married any woman 
who would pay them, though they had pre- 
viously married others. Such marriages also 
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took place in the neighborhood of the King’s 
Bench prison, at the Savoy, in. the Mint, 


_in the Borough, and at the Mayfair Chapel. 


It is said in 1 Peake N. P. C. 3038, that a 
marriage in the Fleet was considered at that 
time good and legal. In 8 Carr. & P. 581 (34 
E. C. L. R.), Patteson, J., said: “I shall not 
receive the Fleet Registry in evidence for any 
purpose whatever.” They were refused in t 
Peake N. P. C. 303. A collection of over a 
thousand Fleet registers have been deposit- 
ed in the Registry of the Bishop of London. 

See Extracts from these registers and a 
historical note in 34 E. C. L, R. 584; Burns, 
Fleet Registers. 


—Manus marriage. A form of marriage in 
early Rome; it formed a relation called 
manus (hand) and brought the wife into the 
husband’s power, placing her as to legal rights 
in the position of a daughter. Bryce, Marr. 
& Divorce, in 3 Sel. Essays in Anglo-Amer. L. 
H. 787. 


—Mixed marriage. A marriage between per- 
sons of different nationalities; or, more par- 
ticularly, between persons of different racial 
origin; as between a white person and a ne- 
gro or an Indian. 


—Morganatic marriage. The lawful and in- 
separable conjunction of a man, of noble or 
illustrious birth, with a woman of inferior 
station, upon condition that neither the wife 
nor her children shall partake of the titles, 


‘arms, or dignity of the husband, or succeed 


to his inheritance, but be contented with 2 
certain allowed rank assigned to them by 
the morganatiec contract. But since these re- 
strictions relate only to the rank of the par- 
ties and succession to property, without af- 
fecting the nature of a matrimonial engage- 
ment, it must be considered as a just mar- 
riage. The marriage ceremony was regu- 
larly performed; the union was indissoluble ; 
the children legitimate. Wharton. 


—Plural marriage. In general, any bigamous 
or polygamous union, but particularly, a sec- 
ond or subsequent marriage of a man who 
already has one wife living, under the sys- 
tem of polygamy as practised by Mormons. 
See Freil v. Wood, 1 Utah, 165. 


—Scoetch marriage., A marriage contracted 
without any formal solemnization or religious 
ceremony, by the mere mutual agreement of 
the parties per verba de presenti in the pres- 
ence of witnesses, recognized as valid by the 
Scottish law. 


MARRIAGE ACT, ROYAL. An act of 12 
Geo. III, c. 1 772), by which members of 
the royal family are forbidden to-marry witb- 
out the king’s consent, or- except on certain 
onerous conditions. : . 


MARRIED WOMAN. A woman Sao has a 
husband living and not divorced; a, feme 
covert. — Le bo he tat 


MARSHALING ASSETS 
MARSHAL, 


In Old English Law 


The title borne by several officers of state 
and of the law, of whom the most important 
were the following: (1) The earl-marshal, 
who presided in the court of chivalry; (2) 
the marshal of the king’s house, or knight- 
marshal, whose special authority was in the 
king’s palace, to hear causes between mem- 
bers of the household, and punish faults com- 
mitted within the verge; (3) the marshal of 
the king’s bench prison, who had the custody 
of that jail; (4) the marshal of the exchequer, 
who had the custody of the king’s debtors; 
(5) the marshal of the judge of assize, whose 
duty was to swear in the grand jury. 


In American Law 


An officer pertaining to the organization 
of the federal judicial system, whose duties 
are similar to those of a sheriff. He is to 
execute the process of the United States 
courts within the district for which he is ap- 
pointed, ete. 

Also, in some of thé states, this is the name 
of an officer of police, in a city or borough, 
having powers and duties corresponding gen- 
erally to those of a constable or sheriff. 


MARSHAL OF THE QUEEN’S BENCH. An 
officer who had the custody of the queen’s 


. bench prison. The St. 5 & 6 Vict. c. 22, abol- 


ished this office, and substituted an officer 
called “keeper of the queen’s prison.” 


MARSHALING. Arranging, ranking, or dis- 
posing in order; particularly, in the case of 
a group or series of conflicting claims or in- 
terests, arranging them in such an order of 
sequence, or so directing the manner of their 
satisfaction, as shall secure justice to all per- 
sons concerned and the largest possible 
measure of satisfaction to each. See sub-ti- 
tles infra. 


MARSHALING ASSETS. In equity. The 
arranging or ranking of ‘assets ‘in the due or- 
der of administration. Such an arrangement 
of the different funds under administration 
as shall enable all the parties having. equities 
therein to receive their due proportions, not- 
withstanding any intervening interests, liens, 
or.other claims of: particular persons to prior 
satisfaction out of a portion of: these’ funds. 
The arrangement or ranking of assets ina cer- 
tain order towards the paymentof debts. . 1 
Story, Eq. Jur. § 558; 4 Kent, Comm. 
421, The arrangement of assets or claims so 
as to secure the. proper application of the as- 
sets to 'the various claims; especially -when 
there are two classes-of assets, and some. cred- 
itors can- enforce their claims: against both, 
and others against. oply one, and the credi- 
tors öf the former class are compelled to ex- 
hast the assets against which” they. alone 
Have a laim before having recourse” to other 
assets, thus providing for the ‘settlement of 
as ‘many , claims as possible. Pub. ‘St, Mass. 
D. 1292, .. : 


MARSHALING LIENS 


MARSHALING LIENS. The ranking or or- 


dering of several estates or parcels of land, 
for the satisfaction of a judgment or mort- 
gage to which they are all liable, though suc- 
cessively conveyed away by the debtor. The 
rule is that, where lands subject to the lien 
of a judgment or mortgage have been sold or 
incumbered by the owner at different times 
to different purchasers, the various tracts are 
liable to the satisfaction of the lien in the in- 
verse order of their alienation or incumbrance, 
the land last sold being first chargeable. 1 
Black, Judgm. § 440. 


MARSHALING SECURITIES. An equitable 
practice, which consists in so ranking or ar- 
ranging classes of creditors, with respect to 
the assets of the common debtor, as to pro- 
vide for satisfaction'of the greatest number 
of claims. The process is this: Where one 
class of creditors have liens or securities on 
two funds, while another class of creditors 
can resort to only one of those funds, equity 
will compel the doubly-secured creditors to 
first exhaust that fund which will leave the 
single security of the éther creditors intact. 
See 1 Story, Eq. Jur. § 633. 


MARSHALSEA. In English law. A prison 
belonging to the king’s bench. It has now 
been consolidated with others, under the name 
of the “King’s Prison.” 


MARSHALSEA, COURT OF. The court of 
the Marshalsea had jurisdiction in actions of 
debt or torts, the cause of which arose with- 
in the verge of the royal court, It was abol- 
ished by St. 12 & 18 Vict. c. 101. 4 Steph. 
Comm. 317, note d. 


MART. A place of public traffic or sale. 


MARTE SUO DECURRERE. Lat. To run 
by its own force. A term applied in the civil 
law to a suit when it ran its course to the 
end without any impediment. Calvin. 


MARTIAL LAW. A system of law, obtain- 
ing only in time of actual war and growing 
out of the exigencies thereof, arbitrary in its 
character, and depending only on the will of 
the commander of an army, which is es- 
tablished and administered in a place or dis- 
trict of hostile territory held in belligerent 
possession, or, Sometimes, in places occupied 
or pervaded by insurgents or mobs, and which 
suspends all existing civil laws, as well as the 
civil authority and the ordinary administra- 
tion of justice. See In re Ezeta (D..C.) 62 Fed. 
972; Diekelman v. U. S., 11 Ct. CL 439; Com. 
v. Shoertall, 206 Pa. 165, 55 Atl. 952, 65 L. R. 
A, 193;:98 Am. St. Rep. 759; Griffin v. Wilcox, 
21 Ind. 377. See, also, Military Law. 


“Martial law, which is built upon no settled prin- 
.cipleg, but ia entirely arbitrary in its decisions, is 
in truth and. reality no law, but something indulged 
rather than allowed as a law. The necessity of order 
and ‘discipline in an.army is the only’. thing which 
‘can give it countenance, and therefore it ought not 
to be permitted in time of peace, when the king’s 
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courts are open for all persons to receive justice - 
-according to the laws of the land.” 1 Bl. Comm, 


418, 

Martial law is neither more nor less than the will 
of the general who commands the army. It overrides 
and suppresses all existing civil laws, civil officers, 
and civil authorities, by the arbitrary exercise of 
military power; and every citizen or subject—in 
other words, the entire population of tbe country, 
within the confines of its power—is subjected to the 
mere will or capriee of the commander. He holds 
the lives, liberty, and property of all in the palm of 
his hand. Martial law is regulated by no known 
or established system or code of laws, as it is over 
and above all of them. The commander is the legis- 
lator, judge, and executioner. In re Egan, 5 Blatchf, 
321, Fed. Cas. No. 4,303. 


Martial. law is not the same thing as milt- 
tary law. The latter applies only to persons 
connected with the military forces of the 
country or to affairs connected with the army 
or with war, but is permanent in its nature, 
specific in-its rules, and a recognized part 
of the law of the land. The former applies, 
when in existence, to all persons alike who 
are within the territory covered, but is tran- 
sient in its nature, existing only in time of 
war or insurrection, is not specific or always 
the same, as it depends on the will and dis- 
eretion of the military commander, and is no 
part of the law of the land. U. S. v. McDon- 
ald (D. C.) 265 F. 754, 761; Bishop v. Van- 


. dercook, 200 N. W. 278, 280, 228 Mich. 299. 


MARTINMAS. The feast of St. Martin of 
Tours, on the 11th of November; sometimes 
corrupted into “Martilmas” or ‘“Martlemas,” 
It is the third of the four cross quarter-days 
of the year. Wharton. 


MARUS. In old Scotch law. A maire; 
officer or executor of summons. 
called “preco regis.” Skene. 


MASAGIUM. L. Lat. 


MASOCHISM. [From Leopold von Sacher- 
Masoch, a nineteenth-century Austrian nove- 
list and historian.] A form of perversion in 
which sexual pleasure is heightened when 
one is beaten and maltreated at the hands of 
the other party; the opposite of sadism. 
Stedman’s Med. Dict. (11th Ed. 1930). Sex- 
ual perversion, in which a member of one 
sex takes delight in being dominated, even to 
the extent of violence or cruelty, by one of 
the other sex. Dunglison’s Med. Dict. (1893), 
quoted in Murray’s (Oxford) New English 
Dict. 


MASON AND DIXON'S LINE. The bound- 
ary line between Pennsylvania on the north 
and‘ Maryland on the south, celebrated be- 
fore the extinction of slavery as the line of 
demarcation between the slave and the free 
states. It was run by Charles Mason and 
Jeremiah Dixon, commissioners in a dispute 
between the Penn Proprietors and Lord Balti- 
more, The line was carried 244 miles from 
the Delaware river where it was stopped by 
Indians. A resurvey was made i. 1849, and 


an 
Otherwise 
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-` in-1900 a new survey was authorized by the 
two states. . 


MASS STRIKE. The striking or ceasing to 
work by concerted action of all working class- 
es, thus paralyzing and bringing to an end 
government and its functions. People v. Git- 
low, 136 N. E. 817, 320, 234 N. Y. 132. 


MASSA, In the civil law. A mass; an un- 
wrought substance, such as gold or silver, be- 
fore it is wrought into cups or other articles. 
Dig. 47, 2,52, 14; Fleta, lib. 2, c. 60, §§ 17, 22. 


MASSACHISM. See Masochism. 


MASSES. Religious ceremonials or observ- 
ances of the Roman Catholic Church. 


A bequest for masses comes within the religious 
uses which are upheld as public charities; In re 
Schouler, 134 Mass. 427; Seibert’s Appeal, 18 W, N. C. 
(Pa.) 276, 6 A. 105; Obrecht v. Pujos, 206 Ky. 751, 268 
S. W. 564, 565; Ackerman v, Fichter, 179 lnd, 392, 
101 N. S. 493, 496, 46 L. R. A. (N. 5.) 221, Ann, Cas, 
1915D, 1117. Contra, Holland v. Alcock, 108 N. Y. 316, 
16 N. E. 305, 2 Am. St. Rep. 420: in England, such a 
bequest has been held to be void; 15 Ch. D. 596; 
to the same effect, Festorazzi v. Catholic Church, 
104 Ala. 827, 18 So. 394, 25 L. R. A. 360, 53 Am. St. 
Rep. 48, In Ireland, if the trustee is willing to com- 
ply with the testator’s direction, no one can inter- 
fere to prevent him; Ames, Lect. in Leg. Hist. 294, 
citing 7 Ir. Eq. 34, n, 


MAST. To fatten with mast, (acorns, etc.) 
1 Leon. 186. 


MAST-SELLING. In old English law. The 
practice of selling the goods of dead seamen 
at the mast. -Held void. 7 Mod. 141. 


MASTER. One having authority; one who 
rules, directs, instructs, or superintends; a 
head or chief; an instructor; an employer. 
Applied to several judicial officers. See infra. 

In Scotland, the title of the eldest son of a 
viscount or baron. Cent. Dict. 


Master and servant. The relation of master 
and servant exists where one person, for pay 
or other valuable consideration, enters into 
the service of another and devotes to him his 
personal labor for an agreed period. Sweet. 


—Master at common law. The title of officers 
of the English superior courts of common 
law appointed to record the proceedings of 
the court to which they belong; to superin- 
tend the issue of writs and the formal pro- 
ceedings in an action; to receive and account 
for the fees charged on legal proceedings, and 
moneys paid into court. There are five to 
each court. They are appointed under St. 7 
Wm. IV. and 1 Vict. e. 30, passed in 1837. 
Mozley & Whitley. i 


—Master in chancery. An officer of a court of 
chancery who acts as an assistant to the 
judge or chancellor. His office is to inquire 
into such matters as may be referred to him 
by the court, examine causes, take testimony, 
take accounts, compute damages, ete., report- 


. 


MASTER 


ing his findings to the court in such shape that 
a decree may be made; also to take oaths and 
affidavits and acknowledgments of deeds. In 
modern practice, many of the functions of a 
master are performed by clerks, commission- 
ers, auditors, and referees, and in some juris- 
dictions the office has been superseded. See 
Kimberly v. Arms, 129 U. S. 512, 9 Sup. Ct. 
355, 32 L. Ed. 764; Schuchardt v. People, 99 
Ill. 501, 39 Am. Rep. 34. : 


—Master in lunacy. In English law. The 
masters in lunacy are judicial officers appoint- 
ed by the lord chancellor for the purpose of 
conducting inquiries into the state of mind of 
persons alleged to be lunatics. Such inquiries 
usually take place before a jury. 2 Steph. 
Comm. 511-5138. 


—Master of a ship. In maritime Jaw. The 
commander of a merchant vessel, who has the 
chief charge of her government and. naviga- 
tion and the command of the crew, as well 
as the general] care and control of the vessel 
and cargo, as the representative and confiden- 
tial agent of the 6wner. He is commonly 
called the “captain.” See Martin v. Farns- 
worth, 33 N. Y. Super, Ct. 260; Hubbell v. 
Denison, 20 Wend. (N. Y.) 181. 


—Master of the crown office. The king's 
coroner and attorney in the criminal depart- 
ment of the court of king’s bench, who prose- 
cutes at the relation of some private person 
or common informer, the crown being the 
nominal prosecutor. St. 6 & 7 Vict. e 20; 
Wharton. 


—Master of the faculties. In English law. An 
officer under the archbishop, who grants li- 
censes and dispensations, etc. 


-—Master of the horse. In English law. - The 
third great officer of the royal household, be- 
ing next to the lord steward and lord chamber- 
lain. He has the privilege of making use of 
any horses, footmen, or pages belonging to 
the royal stables. 


—Mastor of the mint. In English law. An of- 
ficer who receives bullion for coinage, and 
pays for it, and superintends everything be- 
longing to the mint. He is usually called the 
“warden of the mint.” It is provided by St. 
83 Vict. c. 10, § 14, that the chancellor of the 
exchequer for the time being shall be the 
master of the mint. 


—Master of the ordnance. In English law. A 
great officer, to whose care all the royal ord- 
nance aud artillery were committed. 


—Master of the rolls. In English law. An as- 
sistant judge of the court of chancery, who 
holds a separate court ranking next to that of 
the lord chancellor, and has the keeping of 
the rolls and grants which pass the great seal, 
and the records of the chancery. He was 
originally appointed only for the superintend- 
ence of the writs and records appertaining to 
the common-law department of the court, and 


MASTER 


is still properly the chief of the masters in 
chancery. 3 Steph. Comm. 417. Under the 
act constituting the supreme court of judica- 
ture, the master of the rolls becomes a judge 
of the high court of justice and ex officio a 
member of the court of. appeal. The same 
act, however, provides for the abolition of 
this office, under certain conditions, when 
the next vacancy occurs. See 36 & 37 Vict. c 
‘66, §§ 5, 31, 32. 


—Masters of the supreme court. In English 
law. Officials deriving their title from Jud. 
(Officers’) Act 1879, and being, or filling the 
places of; the sixteen -masters of the common- 
law courts, the queen’s coroner and attorney, 
the master of the crown office, the two record 
and writ clerks, and the three associates. 
Wharton. 


—Master of the Temple. The chief ecclesias- 
tical functionary of the Temple Church. 


—Master’s report. The formal report or state- 
ment made by a master in chancery of his 
decision on any question referred to him, or 
of any. facts or action he: has been directed to 
ascertain or take. 


—Special master. A master in chancery ap- 
pointed to act as the representative of the 
court in some particular act or transaction, 
as, to make a sale of property under a decree. 
Guaranty Trust, ete, Co. v. Delta & Pine 


Land Co., 104 Fed. 5, 43 C. C. A. 896; Pe- 


wabic Min., Co..v. Mason, 145. U. 8. 349, 12 
Sup. Ct. 887, 36 L. Ed. 732. 


—Taxing masters. Officers of the English su- 
preme court, who examine. and allow or dis- 
allow items in bills of costs. 


MASURA. In old records. A decayed house; 
a wall; -the ruins of a ‘building; a certain 
quantity of land about four oxgangs. 


MATE... The officer second in command on a 
merchant vessel. Ely v. Peck, 7 Conn. 242; 
Millaudon v. Martin, 6 Rob..(La.) 539. 


MATELOTAGE. In French law. The hire 
of a-ship or boat. Soa 
7 Seamanship; seamah’s wages, pay. 


MATER-FAMILIAS. Lat. In the civil law. 
The mother or mistress‘of a family.. A chaste 
woman, married or single. Calvin. 


MATERIA. Lat. T 


In the Civil Law |: 


Materials; as distinguished from species, or 
the form.given by labor and skill. Dig. 41, 
1, 7, 7-12; Fleta. lib. 3, €. 2,.§ 14. 

Materials. (wood) for building, as distin- 
guished from .“Tignum,” ? Dig. 32, 55, pr. 


f In “English. Law 


. Matter; substance; subject-matter. 3:Bk 
Comm, 322, + ` . . pi wi 


. 
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MATERIAL. Important; more or less neces- ` 
sary; having influence or effect; going to 
the merits; having to do with matter, as 
distinguished from form. An allegation is 
said to be material when it forms a substan- 
tive part of the case presented by the plead- 
ing. Evidence offered in a cause, or a ques- 
tion propounded, is material when it is rele- 
vant and goes to the substantial matters in 
dispute, or has a legitimate aud effective 
influence or bearing on the decision of the 
ease. Connecticut Fire Ins. Co. of Hartford, 
Conn., v. George, 52 OKI. 432, 153 P. 116, 119. 


MATERIAL ALLEGATION. A material al- 
legation in a pleading is one essential to the 
claim or defense, and which could not be 
stricken from the pleading without leaving it 
insufficient. Lusk v. Perkins, 48 Ark. 247, 2 
S. W. 847; Gillson v. Price, 18 Nev. 109, 1 P. 
459; Wheeler v. Hurley, 49 Nev. 70, 236 P. 
559, 560. A material alteration in any writ- 
ten instrument is one which changes its tenor, 
or its legal meaning and effect; one which 
causes it to speak a language different in 
effect from that, which it originally spoke. 
White v. Harris, 69 S. C. 65, 48 S. E. 41, 104 
Am. St. Rep. 791; Foxworthy v. Colby, 64 
Neb. 216, 89 N. W. 800, 62 L. R. A. 393; Organ 
v. Allison, 9 Baxt. (Tenn.) 462. 
MATERIAL FACT. See Fact. 
MATERIAL-MAN. A person who has fur- 
nished materials used in -the construction or 
repair of a building, structure, or vessel. See 
Curlett v. Aaron, 6 Houst. (Del.) 478; Hihn- 
Hammond Lumber Co. v. Elsom, 171 Cal. 570, 
154 P. 12, 18, Ann. Cas. 1917C, 798; Russell 
v. Pitchler, 198 N. Y. S. 702, 704; Edward 
E. Buhler Co. v. New York Dock Co., 170 App: 
Div. 486, 156 N. Y. S. 457, 459; Royal In- 
demnity Co. v. Day & Maddock Co., 114 Ohio 
St. 58, 150 N. E. 426, 427, 44 A. L. R, 374; 
Pugh v. Moxley, 164 Cal. 374, 128 P. 1037, 1038. 
The property or character of being matéri- 
al. See Material. © 


MATERIALS. The substauce or matter of 
which anything is made; matter furnished 
for the erection of a house, ship, or other 
structure which enters into and becomes a 
part thereof. See Moyer v. Pennsylvania 
Slate Co., 71 Pa. 298; Standard. Oil Co. v. 
Detroit Fidelity & Surety Co., 24 Ohio App. 
287, 157 N. E. 418, 420; Travelers’ Ins. Co. Y. 
Village of Ilion, 126 Misc. 275, 213 N.. Y. 8. 
206, 207; Ramsey v. Hawkins, 78 Fla. 189, 
82 So. 823, 826; Road Supply & Metal Co. v. 
Bechtelheimer, 119 Kan. 560, 240 P. 846, 847; 
Royal Indemnity Co. v. Day & Maddock Co., 
114 Ohio St. 58, 150 N. E. 426, 427, 44 A. L. R. 
374; Commonwealth ¥. National Surety Co., 
258 Pa. 5, 97 A. 1084, 1087; .Fay v. Bankers’ 
Surety Co., 125 Minn. 211, 146 N. W. 359, 360, 
Ann, Cas, 1915C, 688; U. 8. Fidelity & Guar- 
anty Co: v.- California- Arizona Const: Co, 2 21 
Ariz. 172, :186- P. 502, 506. - 
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The authorities are in conflict as to whether oil 
and gasoline used in operation of machinery are 
“materials.” Standard Oi] Co. v. National Surety 
Co., 143 Miss. 841, 107 So. 559, 560; Overman & Co. 
v. Maryland Casualty Co., 193 N. C. 86, 186 S. E. 250, 
252; Gill v. Mullan, 140 Md. 1, 116 A. 563, 564; Bartles 
Scott Oil Co. v. Western Surety Co., 161 Minn. 169, 
200 N. W. 937, 938; Fidelity & Deposit Co. of Mary- 
land v. Metropolitan Sewerage Commission of Mil- 
waukee County, 191 Wis. 499, 210 N. W. 713, 716. 
Likewise with respect to whether provisions and 
commissary supplies furnished to contractor are 
“materials.” Baker City Mercantile Co. v. Idaho 
Glazed Cement Pipe Co., 67 Or. 372, 136.P. 23, 25; 
Overman & Co. v. Maryland Casualty Co., 193 N. C. 
86, 136 S5. E. 250, 252; Westling v. Republic Casualty 
Co. of Pittsburgh, 157 Minn. 198, 195 N. W. 796, 797; 
Westling v. Republic Cas. Co., 157 Minn. 198, 195 
N. W. 796; Standard Oil Co. v. Remer, 170 Minn. 
298, 212 N. W. 460, 461; Monona County v. O’Connor 
(Iowa) 215 N. W. 803, 804; Early & Daniel Co. v. 
American Surety Co. of New York (C. C. A.) 5 F.(2d) 
670, 671; Federal Paving Co. v, Raschka, 82 Ind. App. 
416, 141 N. E. 644, 645; U. 8. Fidelity & Guaranty 
Co. v. Henderson County (Tex. Com. App.) 276 S. W. 
203, 206; City of Portland v. New England Casualty 
Co., 96 Or. 48, 189 P. 211; United States, for Use of 
Samuel Hastings Co. v. Lowrance (C. C. A.) 252 F. 
422, 123. That gas used in operating drill and elec- 
tric power furnished street railroad are “materials,” 
see Crown Central Petroleum Corporation v. Frick- 
Reid Supply Co., 173 Ark. 983, 293 S. W. 1012, 1014; 
Westinghouse Electric Mfg. Co. v. Barre & Mont- 
peker Traction & Power Co., 98 Vt. 130, 126 A. 594, 
602. That rent for a steam shovel is not “material” 
furnished, see Troy Public Works Co. v. City of 
Yonkers, 207 N. Y. 81, 100 N. E. 700, 701, 44 L. R. A. 
(N. B.) 31L 


MATERNA MATERNIS. Lat. A maxim of 
the French law, signifying that property of 
a decedent acquired by him through his moth- 
er descends to the relations on the mother’s 
side. 


MATERNAL. That which belongs to, or 
comes from, the mother; as maternal au- 
thority, maternal relation, maternal estate, 
maternal line. 


MATERNAL PROPERTY. That which comes 
from the mother of the party, and other as- 
cendants of the maternal stock. Dom. Liv. 
Prél. t. 3, s. 2, no. 12. 


MATERNITY. The character, relation, state, 
or condition of a mother. 


MATERTERA, Lat. In the civil law. A 
maternal aunt; a mother’s sister. Inst. 3, 
6,1; Bract. fol. 68%. 


MATERTERA MAGNA. A great aunt; a 
grandmother's sister, (avie soror.) Dig. 38, 
16, 10, 15. 


MATERTERA MAJOR. A greater aunt; a 
great-grandmother’s sister, (proaview soror.:) 
a father’s or mother’s great-aunt, (patris vel 
matris matertera magna.) Dig. 88, 10, 10, 16. 


MATERTERA MAXIMA, A greatest aunt; a 

great-great-grandmother’s sister,:(@bavie sor- 

or;) a father’s or mother’s greater aunt, 
Bu.Law. Dictr.(38p Ep.)—74 


MATRIMONIUM 


(patris vel matris matertera major.) Dig. 38, 
10, 10, 17. 


MATHEMATICAL EVIDENCE. See Ervi- 
- dence. 

MATIMA. A godmother, 

MATRICIDE. The mutder of a mother; or 


one who has slain his mother. 


MATRICULA. In the civil and old English. 
law. A register of the admission of officers 

and persons entered into any body or society, 

whereof a list was made. Hence those who 

are admitted to a college or university are 

said to be “matriculated.” Also a kind of 

almshouse, which had revenues appropriated 

to it, and was usually built near the church, 

whence the name was given to the church it- 

self. Wharton. 


MATRICULATE. To enter as a student in 
a university. ; 
Matrimonia debent esse libera. Marriages 


ought to be free. A maxim of the civil law. 
2 Kent, Comm. 102. 


MATRIMONIAL. Of or pertaining to matri- 
mony or the estate of marriage. i 


MATRIMONIAL ACTIONS. Actions for di- 
vorce. In re Neuman, 169 App. Div. 638, 155 
N. Y. S. 428, 429; Johnson vy. Johnson, 206 
N. Y. 561, 100 N. E. 408, Ann. Cas. 1914B, 407; 
Stoddard v. Stoddard, 187 App. Div. 258, 175 
N. Y. S. 636, 641. 


MATRIMONIAL CAUSES. In English ec- 
clesiastical law. Causes of action or injuries 
respecting the rights of marriage. One of 
the three divisions of camses or injuries cog- 
nizable by: the ecclesiastical courts, compris- 
ing suits for jactitation of marriage, and for 
restitution of conjugal rights, divorces, and 
suits for alimony. 3 Bl. Comm. 92-94; 3 
Steph. Comm. 712-714. : 


MATRIMONIAL COHABITATION. The liv- 
ing together of a man and woman ostensibly 
as husband and wife. Cox v. State, 117 Ala. 


_ 103, 23 So. 806, 41 L. R. A. 760, 67 Am. St. 


Rep. 166; Wilcox v. Wilcox, 46 Hun (N. Y.) 
37. Also the living together of those who are 
legally husband and wife, the term carrying 
with it, in this sense, an implication of mutual 
rights and duties as to sharing the same hab- 
itation. Forster v. Forster, 1 Hagg. Consist. 
144; U. S. v. Cannon, 4 Utah, 122, 7 P. 369. 


MATRIMONIUM. Lat. In Roman law. A 
legal marriage, contracted in strict accord- 
ance with the forms of the older Roman law, 
#..e., either with the farreum, the coemptio, 
or by usus. This was allowed only to Ro- 
man citizens and to those neighboring peo- 
ples to whom the right of connubium had 
been conceded. The effect of such a mar- 
riage was to bring the wife into the manus, 
or marital power, of the husband, and to 
create the patria potestas over the children. 


MATRIMONIUM 


Matrimonium subsequens tollit peccatum prace- 
dens. Subsequent marriage cures preceding 
eriminality. 


MATRIMONY. Marriage, (g. v.) in the sense 
of the relatien or status, not of the ceremony. 


MATRIX.. In the civil law. The protocol 
or first draft of a legal instrument, from which 
. all copies must be taken. See Downing v. 

_ Diaz, 80 Tex. 436, 16 S. W. 53.. f 


MATRIX ECCLESIA. Lat. A mother 
church. This term was anciently applied to 
a cathedral, in relation to the other church- 
es in the same see, or to a parochial church, 
in relation to the chapels or minor churches 
attached to it or depending on it, Blount. 


MATRON. A married woman; an elderly 
woman. The female superintendent of an es- 
tablishment or institution, such as a hospital, 
an orphan asylum, etc., is often so called. 
Fisher v. Gardnier, 183 Mich. 660, 150 N. W. 
558. 


MATRONS, JURY OF. Such a jury is im- 
panelec to try if a woman condemned to death 
be with child. 


MATTER. Substantial facts forming basis 
of claim or defense; facts material to is- 
sue; substance as distinguished from form; 
transaction, event, occurrence; subject-mat- 
ter of controversy; special proceeding. Park-, 
er v. Bowen, 98 Vt. 115, 126 A. 522, 523; 
. Bishop v. Shurly, 237 Mich. 76, 211 N. W. 75, 
78; Rubin v. Sheldon, 130 Misc. 588, 224 N. 
Y. 8. 340, 341; John Diebold & Sons Stone 
Co. v. Tatterson, 115 Va. 766, 80 8. E. 585, 586 ;, 
People v. Anderson, 62 Cal. App. 222, 216 P. 
401, 402; Davis v. Seaward, 85 Misc. 210, 146 
N. Y. S. 981, 985; Franklin Buggy Co. v. Cari 
ter, 21 Ga. App. 576, 94 8. E. 820; Carter v: 
Dunham, 104 Kan. 59, 177 P. 533, 534. i 


MATTER IN CONTROVERSY, or IN DIS- 
PUTE., The subject of litigation; the mat- 
ter for which a suit is brought and upon 
which issue is joined. Lee v. Watson, 1 Wall. 
337, 17 L. Ed. 557; Bee Hive Mining Co. v. 
Ford, 144 Va. 21, 131 S. E. 203. 


MATTER IN DEED. Such matter as may be 
proved or established by a deed or specialty. 
Matter of fact, in contradistinction to matter 
of law. Co. Litt. 320; Steph. Pl. 197. `> 


MATTER IN ISSUE. That upon which the 
plaintiff proceeds in his action, and which 
the defendant controverts by his pleadings, 
not including facts offered in evidence to es- 
tablish the matters in issue. King v. Chase, 
15 N. H. 9, 41 Am. Dec. 675, That ultimate 
fact or state of facts in dispute upon which 
the verdict or finding is predicated. Smith v. 
Ontario (C. C.).4 F. 386; Clark v. Arizona 
Mut. Savings & Loan Ass’n (D. C.) 217 F. 640, 
644; Chesley v. Dunklee, 77 N. H. 263, 90 
A, 965,.966; State v. District. Court of Sixth 
Judicial Dist. in and for. Park. County, 73 
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Mont. 297, 236 P. 553, 554; Burleigh v. Wong 
Sung Leon (N. H.) 189 A. 184, 187. See 2 
Black, Judgm. § 614, and cases cited. 


Matter in ley ne serra mise in boutche del jurors. 
Jenk. Cent. 180. Matter of law shall not be 
put into the mouth of the jurors. 


MATTER IN PAIS. Matter of fact that is 
not in writing; thus distinguished from mat- 
ter in deed and matter of record; matter that 
must be proved by parol evidence. 


MATTER OF COURSE. Anything done or 
taken in the course of routine or usual pro- 
cedure, which is permissible and valid without 
being specially applied for and allowed. 


MATTER OF FACT. That which is to be 
ascertained by the senses, or by the testimony 
of witnesses describing what they have per- 
ceived. Distinguished from matter of law 
and matter of opinion. Moses v. United States 
(C. C. A.) 221 F. 863, 871. 


MATTER OF FORM. See Form. 


MATTER OF LAW. Whatever is to be ascer- 
tained or decided by the application of statu- 
tory rules or the principles and determina- 
tions of the law, as distinguished from the in- 
vestigation of particular facts, is called “mat- 
ter of law.” i 


MATTER OF RECORD. Any judicial matter 
or proceeding entered on the records of a 
court, and to be proved by the production of 
such record. It differs from matter in deed, 
which consists of facts which may be proved 
by specialty. 


MATTER OF SUBSTANCE. That which goes 
to the merits. The opposite of matter of form. 


MATTERS OF SUBSISTENCE FOR MAN. 
This phrase comprehends all articles or things, 
whether animal or vegetable, living or dead, 
which are used for food, and whether they are 
consumed in the form in which they are 
bought from the producer or are only consum- 
ed after undergoing a process of preparation, 
‘which is greater or less, according to the char- 
acter of the article. Sledd v. Com., 19 Grat. 
(Va.) 813. 


Maturiora sunt vota mulierum quam virorum. 
6 Coke, 71. The desires of women are more 
mature than those of men; i. e., women arrive 
at maturity earlier than men. 


MATURITY. In mercantile law. The time 
when a bill of exchange or promissory note 
becomes due. Story, Bills, § 329. Gilbert v. 
Sprague, 88 Ill. App. 508; Wheeless v. Wil- 
liams, 62 Miss. 371, 52 Am. Rep. 190; Pat- 
terson v. Reddish, 56 Cal. App. 197, 204 P.. 
565, 567; Ardmore State Bank v, Lee, 61 Okl. 
169, 159 P, 903, 905; United States Nat, Bank 


‘of Red Lodge v. Shupak, 54 Mont, 542, 172 P. 


324, 325. 


MAUGRE. L. Fr. 
will of.. Litt. § 672. 


Bi.Law Dict. (8p, Ep.): 


In spite of; against ‘the 
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MAUNDY. THURSDAY. The day preceding 
Good Friday, on which princes gave alms. 


MAXIM. An established principle or propo- 
sition. A principle of law universally ad- 
mitted, as being a correct statement of the 
law, or as agreeable to reason. 

Coke defines a maxim to be “conclusion of 
reason,” and says that it is so called “guia 
maxima ejus dignitas et certissima auctori- 
tas, et quod masime omnibus probetur.” Co. 
Litt. 11a. He says in another place: “A 
maxime is a proposition to be of all men con- 
fessed and granted without proofe, argument, 
or discourse.” Id. 67a, 

The maxims of the law, in Latin, French, 
and English, will be found distributed 
through this book in their proper alphabetical 
order. 


Maxime paci sunt contraria vis et injuria. The 
greatest enemies to peace are force and 
wrong. Co, Litt. 1610. 


MAXIMUM. The greatest quantity or high- 
est in degree attainable or attained, or the 
greatest or highest allowed by law or au- 
thority. Poolman v, Langdon, 94 Wash. 448, 
162 P. 578, 580; Taylor v. Williams, 169 Ark. 
52, 272 8. W. 852, 853. 


Maximus erroris populus magister. Bacon. 
The people is the greatest master of error. 


MAY. An auxiliary verb qualifying the mean- 
ing of another verb by expressing ability, 
competency, liberty, permission, possibility, 
probability or contingency. U. S. v. Lexing- 
ton Mill & E. Co., 232 U. S. 399, 34 S. Ct. 337, 
840, 58 L. Ed. 638, L. R. A. 1915B, TT4; Car- 
son v. Turrish, 140 Minn. 445, 168 N. W. 349, 
352, L. R. A. 1918F, 154; McMullin v. Com- 
monwealth Title Ins. & Trust Co., 261 Pa. 
574, 104 A. 760, 761; Mitchell v. Haneock 
(Tex. Civ. App.) 196 S. W. 694, 706; Henry v. 
Postal Telegraph Co., 100 Or. 179, 197 P. 258, 
260. Regardless of the instrument, however, 
whether constitution, statute, deed, contract 
or whatnot, courts not infrequently construe 
“may” as “shall” or “must” to the end that 
justice may not be the slave of grammar. 
Minor v, Mechanics’ Bank, 1 Pet. 46, 64, 7 L. 
Ed. 47; New York v. Furze, 3 Hill (N. Y.) 612, 
615; Appeal of Burnap, 94 Conn. 286, 108 
A. 802, 804; Stapler v. El Dora Oil Co., 27 
Cal. App. 516, 150 P. 643, 645; Los Angeles 
County v. State, 64 Cal. App. 280, 222 P., 153, 
156; Simpson v. Winegar (Ọr.) 258 P. 562; 
563; State. v. Starr, 24 N. M. 180, 173 P. 674, 
679; MeMillan v. Barnard Free Skin & Can- 
cer Hospital, 304 Mo. 635, 264 S. W. 410, 414; 
Arizona Corp. Commission v. Heralds of 
Liberty, 17 Ariz. 462, 154 P. 202, 203; State 
y. Hall, 44 N. D. 536, 173 N. W. 763, 763; State 
v. Reeves, 112 §. C. 383, 99 S. E. 841, 842; 
Rubin v. Lipson, 96 Conn, 281, 114 A. 86, 87; 
Farmers’ & Merchants’ Bank of Monroe, N. 
C., v. Federal Reserve Bank of Richmond, Va., 
262 U. S. 649, 43 S. Ct. 651, 67 L. Ed. 1157, 30 


MAYORALTY 


A. L. R. 835; Board of Education of Rock- 
dale County v. Gresham, 21 Ga. App. 440, 94 
S. E. 641; McDonald v. Board of Chosen 
Freeholders of Hudson Co., 99 N. J. Law, 170, 
122 A. 801, 802; U. S, ex rel. Stayton v. 
Paschall (D. C.) 9 F.(2d) 109, 112; Friend v. 
Scottish Union & Nat. Ins, Co., 103 N. J. Law, 
290, 186 A. 718, 719. State v. Bartholomew, 
103 Conn. 607, 132 A. 30, 33; Whalen Paper 
& Pulp Mills v. Davis, 53 App. D. C. 84, 288 
F. 488, 440; Empire Mills Co. v. Burrell En- 
gineering & Const. Co,, 18 Gh. App. 253, 89 
S. E. 530. 


MAYHEM. In criminal law. The act of un- 
lawfully and violently depriving another of 
the use of such of his members as may ren- 
der him less able, in fighting, either to defend 
himself or annoy his adversary. 4 Bl. Comm, 
205. Foster v. People, 50 N. Y. 604; Terrell 
v. State, 86 Tenn. 523, 8 8. W. 212; Adams v. 
- Barrett, 5 Ga. 412; Foster v. People, 1 Colo. 
294; State v. Enkhouse, 40 Nev. 1, 160 P. 23, 
24; State v. Martin (N. M.) 250 P. 842, 844; 
People v. Nunes, 47 Cal. App, 346, 190 P. 486, 
487; State v. Foster, 156 La. 891, 101 So. 255, 
257. 

Every person who unlawfully and mali- 
ciously deprives a human being of a member 
of his body, or disables, disfigures, or ren- 
ders it useless, or cuts or disables the tongue, 
or puts out an eye, or slits the nose, ear, or 
lip, is guilty of mayhem. Pen. Code Cal. § 
203. 


MAYHEMAVIT. Maimed. This is a term of 
art which cannot be supplied in pleading by 
any other word, as mutilevit, truncavit, ete. 
3 Thom. Co. Litt. 548; Com. v. Newell, 7 
Mass, 247, f 


MAYN. L. Fr. A hand; handwriting. 
c. 28. 


Britt. 


MAYNOVER. L. Fr. A work of the hand; a 
thing produced by manual labor. Yearb. M. 
4 Edw. III. 38. 


MAYOR. The executive head of a municipal 
corporation; the governor or chief magistrate 
of a city. Waldo v. Wallace, 12 Ind. 577; 
People v. New York, 25 Wend. (N. Y.) 36; 
Crovatt v. Mason, 101 Ga. 246, 28 S. E. 891. 


MAYOR’S COURT. A court established in 
some cities, in which the mayor sits with the 
powers of a police judge or committing mag- 
istrate in respect to offenses committed with- 
in the city, and sometimes with civil jurisdic- 
tion in small causes, or other special statu- 
tory powers. 


MAYOR'S COURT OF LONDON. An inferior 
court having jurisdiction in civil cases where 
the whole cause of action arises within the 
city of London. 


MAYORALTY. 
mayor, 


The office or dignity of a 


MAYORAZGO 


MAYORAZGO. In Spanish law. The right 
to the enjoyment of certain aggregate prop- 
erty, left with the condition thereon imposed 
that they are to pass in their integrity, per- 
petually, successively to the eldest son. 
Schm. Civil Law, 62. 


MAYORESS. The wife of a mayor. 


MEAD. Ground somewhat watery, not plow- 
ed, but covered with grass and flowers. Enc, 
Lond. 


MEADOW. A tract of low or level land pro- 
ducing grass which is mown for hay. Web- 
ster, 

A tract which lies above the shore, and is 
overflowed by spring and extraordinary tides 
only, and yields grasses which are good for 
hay. Church v. Meeker, 34 Conn. 429. See 
State v. Crook, 182 N. C. 1053, 44 S. E. 32; 
Scott v. Willson, 3 N. 
. McDermott, 73 Me. 441. 


MEAL-RENT. A rent formerly paid in meal, 


MEAN LOW TIDE. As applied to Puget 
Sound, signifies the mean or average level of 
the low tides, incluđing both the long and 
short daily runout. “Mean lower low tide” 
‘signifies the mean level of the daily extreme 
low tides. “Harmonic plane” is the zero 
adopted by the United States Coast and Geo- 
detie Survey of the Department of Commerce 
upon which its tidal tables, charts, and maps 
are based. It is an arbitrary plane, and is 
the lowest plane of the tide in the Sound 
recognized by that department, being approx- 
imately two feet lower than mean lower low 
tide, and approximately four feet lower than 
mean low tide. State v. Scott, 154 P. 165, 168, 
‘89 Wash. 63. 


MEAN, or MESNE. A middle between two 
extremes, whether applied to persons, things, 
or time. 


MEANDER. To meander means to follow a 
winding or flexuous course; and when it is 
said, in a description of land, “thence with 
the meander of the river,’ it must mean a 
meandered line,—a line which follows the 
‘sinuosities of the river,—or, in other words, 
that the river is the boundary between the 
points indicated. .Turner v, Parker, 14 Or. 
341, 12 P. 495; Schurmeier v. St. Paul & 
P. R. Co., 10 Minn. 100 (Gil, 75), 88 Am. Dec, 
59. 

This term ‘is used in some jurisdictions 
~with the meaning of surveying and mapping 
a stream according to its meanderings, or 
windings and turnings. See Jones v. Petti- 
‘pone, 2 Wis. 317. 


MEANDER LINES. Lines run in surveying 
particular portions of the public lands which 
border on navigable rivers, not as boundaries 
of the tract, but for the purpese of defining 
the sinuosities of the banks of the stream, 
and:as-the means of ascertaining the'quazitity 
of land in the fraction subject to sale; mnd 


H. 322; Barrows v. 
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which is to be paid for by the purchaser. In 
preparing the official plat from the field notes, 
the meander line is represented as the border 
line of the stream, and shows that the water- 
course, and not the meander line as naturally 
run on the ground, is the boundary. St, Paul 
& P. R. Co. v. Schurmeier, 7 Wall, 286, 19 L. 
Ed. 74; Niles v. Cedar Point Club, 175 U. 8. 
300, 20 Sup. Ct. 124, 44 L. Ed. 171; Produc- 
ers’ Oil Co, v. Hanszen, 61 So. 754, 182 La. 
691; In re Tucker, 148 N. W. 60, 126 Minn. 
214; Payne v. Hall, 185 N. W. 912; 914, 192 
Iowa 780; United States v. Mackey (D. C.) 
214 F. 137, 147; Rue v. Oregon & W. R. Co., 
186 P. 1074, 1077, 109 Wash. 486; City of 
Cedar Rapids v. Marshall, 208 N. W. 932, 933, 
199 Iowa 1262. 


MEANING. That which is, or is intended to 
be, signified or denoted by act or language; 
signification; sense; import. Webster, Dict. 


Secondary Meaning 


While generic names, geographical names, 
and names composed of words which are 
merely descriptive are ineapable of exclu- 
sive appropriation, words or names, which 
have a primary meaning of their own, such 
as words descriptive of the goods, service, or 
place where they are made, or the name of 
the maker, may nevertheless, by long use in 
connection with the business of the particular 
trade, come to be understood by the public as 
designating the goods, service, or business of 
a particular trader. This is what is known 
as the doctrine of “secondary meaning”; 
and is the origin of the law of unfair compe- 
tition, as distinguished from technical trade- 
marks or trade-names. Saunders System At- 
lanta Co. v. Drive It Yourself Co., 123 S. E. 
132, 135, 158 Ga. 1; Richmond Remedies Co. 
v. Dr. Miles Medical Co. (C. C. A.) 16 F.(2d) 
598, 602. 


MEANS. f. 


The instrument or agency 
through which an end or purpose is accom- 
plished. 


2. Resources; available property; money 
or property, as an available instrumentality 
for effecting a purpose, furnishing a liveli- 
hood, paying a debt, or the like. 


MEASURE. That by which extent or dimen- 
sion is ascertained, either length, breadth, 
thickness, capacity, or amount. Webster. 
The rule by which anything is adjusted or 
proportioned. 


MEASURE OF DAMAGES. The rule, or 
rather the system of rules, governing the ad- 
justment or apportionment of damages as a 
compensation for injuries in actions at law. 


MEASURE OF VALUE. In the ordinary 
sense of the word, “measure” would mean 
something by comparison with ‘which wë may 
ascertain what is the value of aiiything. 
When we consider, further, that value ‘itself 
is relative; and that two things dre necessary 
to constitute it,’ ‘independently - -öf the third 
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thing, which is to measure it, we may define 
a “measure of value” to be something by com- 
paring with which any two other things we 
may infer their value in relation to one an- 
other. 2 Mill, Pol. Econ. 101. 


MEASURER, or METER. An officer in the 
tity of London, who measured woolen clothes, 
éoals, etc. 


MEASURING MONEY. In old English law. 
A duty which some persons exacted, by let- 
ters patent, for every piece of cloth made, 
besides alnage. Now abolished. 


MEAT. Specifically, animal flesh, though in 
one sense, the word includes other foods. 
Gardner Y. State, 108 N. E. 230, 183 Ind. 101. 
Food in general; anything eaten for nour- 
ishment, either by man or beast; especially, 
solid food; hence, the edible part of any- 
thing. Webster, Dict. 


MECHANIC. A workman employed in shap- 
ing and uniting materials, such as wood, 
‘metal, etc, into some kind of structure, ma- 
‘chine, or other object, requiring the use of 
tools. Story ¥. Walker, 11 Lea (Tenn.) 517, 
47 Am. Rep. 305; In re Osborn (D. C.) 104 
Fed. 781: Savannah & C. R. Co. v. Callahan, 
49 Ga. 511; Berks County v. Bertolet, 13 
Pa, 524: Devney v. City of Boston, 111 N. E. 
"T88, 789, 223 Mass. 270; Baker v. Maxwell, 
168 N. W. 160, 183 Towa 1192, 2 A. L. R. 814; 
Mack v, Boots, 239 P. 794, 795, 29 Ariz. 116. 


MECHANIC’S LIEN. A species of lien cre- 
ated by statute in most of the states, which 
exists in favor of persons who have per- 
formed work or furnished material in and for 
‘the erection of a building. Their lien at- 
taches to the land as well as the building, and 
‘igs intended to secure for them a priority of 
payment. 

In a strict sense, a lien for labor only; in 
:a broader sense, a lien covering both material 
‘and labor. Dilworth & Green v. Ed Steves’ & 
Sons (Tex. Civ. App.) 169 S. W. 630, 631. 

The lien of a mechanic is created by law, 
-and is intended to be a security for the price 
and value of work performed and ‘materials 
furnished, and as such it attaches to and ex- 
ists on the land and the building erected 
thereon, from the commencement of the time 
‘that the labor is being performed and the 
materials furnished; and the mechanic has 
‘an actual and positive interest in the building 
-anterior to the time of its recognition by the 
-court, or the reducing ‘of the amount due to 
a judgment. First Nat. Bank v. Campbell, 
“24 Tex. Civ. App. 160, 58 S. W. 680; Carter 
‘y. Humboldt F, Ins. Co., 12 Iowa, 292; Bar- 
rows v. Baughman, 9 Mich. 217. 


MECHANICAL. Having relation to, or pro- 
duced or accomplished by, the use of mechan- 
ism or machinery. Used chiefly in patent 
“law. Of, pertaining to, or concerned with, 
manual labor; engaged in manual labor; of 


MEDFEE 


the artisan class: of, pertaining to, or con- 
cerned with, machinery or mechanism; made 
or formed by a machine or with tools. State 
v. Crounse, 181 N. W. 562, 563, 105 Neb. 672, 
16 A. L. R. 533; Coast & Lakes Contracting 
Corp. v. Martin, 101 A. 502, 508, 92 Conn. 11. 


MECHANICAL ARM. | In the artificial limb 
trade. An arm provided with fingers which 
can be moved by some mechanical contriv- 
ance, together with mechanism for rotating 
the wrist, simulating, as nearly as possible 
the motion of the human wrist, hand, and 
fingers. Carnes Artificial Limb Co. v; Dil- 
worth Arm Co. (D, C.) 273 F. 838, 839. 


MECHANICAL EQUIVALENT. A device 
which may be substituted or adopted, instead 
of another, by any person skilled in the par- 
ticular art from his knowledge of the art, 
and which is competent to perform the same 
functions or produce the same result, without 
introducing an original idea or changing the 
general idea of means. Johnson v. Root, 13 
Fed. Cas. 823; Smith v. Marshall, 22 Fed. 
Cas. 595; Alaska Packers’ Ass’n v. Letson 
(C. C.) 119 F. 611; Jensen Can-Filling Mach. 
Co. v. Norton, 67 F. 239, 14 C. C. A. 383; Ad- 
ams Electric R. Co. v. Lindell R. Co., TT F. 
440, 23 C. ©. A. 223; American Hoist & Der- 
rick Co. v. Nancy Hanks Hay Press & Fouf- 
dry Co. (D. C.) 216 F. 785, 788; Yancey v. En- 
right (C. C. A.) 230 F. 641, 646; Whitney v. 
New York Scaffolding Co. (C. C. A.) 243 F. 
180, 186; Broadway Towel Supply Co. v. 
Brown-Meyer Co. (C. ©. A.) 245 F. 659, 661. 
The test of equivalency is whether the sub- 
stituted element operates in substantially the 
same way to produce substantially the same 
result. Palmer v. Mach. Co., 186 F. 496. 


MECHANICAL MOVEMENT. A mechanism 
transmitting power or motion from a driving 
part to a part to be driven; a combination 
and arrangement of mechanical parts intend- 
ed for the translation or transformation of 
motion. Campbell Printing Press Co. v. 
Miehle Printing Press Co., 102 F. 159, 42 C. C. 
A. 235. 


MECHANICAL PROCESS. See Process. 


MECHANICAL SKILL. As distinguished 
from invention or inventive capacity, this 
term means such skill, intelligence, ingenuity, 
or constructive ability in the adaptation of 
means to ends aS would be possessed and ex- 
hibited by an ordinarily clever mechanic in 
the practice of his particular art or trade. 
See Hollister v: Benedict & B. Mfg. Co., 113 
U. S. 59, 5 Sup. Ct. 717, 28 L. Ed. 801; John- 
son Co. v. Pennsylvania Steel Co., 67 F. 942; 
Perfection Window Cleaner Co, v. Bosley, 2 
F. 577; Stimpson v. Woodman, 10 Wall. 117, 
19 L. Ed. 866. - .. . : 


MEDERIA. In old records. A house or place 
where meth¢glin, or mead, was made. 

MEDFEE. In old English law. <A‘ bribe or 
reward; a compensation given in exchange, 


MEDIA ANNATA 


where the things exchanged were not of equal 
value. Cowell. 


MEDIA ANNATA. In Spanish law. Half- 
yearly profits of land. McMullen v, Hodge, 
5 Tex. 34, 79. 


MEDIA CONCLUDENDI. The steps of an 
argument. Thus “a judgment is conclusive 
as to all the media concludendi,’ Fauntleroy 
v. Lum, 210 U. S. 230, 28 Sup. Ct. 641, 52 L. 
Bd. 1089. See U. S. v. Land Co., 192 U. 8S. 
858, 24 Sup. Ct. 266, 48 L. Ed. 476. The 
theory or basis of facts upon which a legal 
conclusion is reached, per Holmes, C. J., in 
Hoseason v. Keegen, 178 Mass. 250, 59 N. E. 
627. 


MEDIA NOX. In old English law. Mid- 
night. Ad mediam noctem, at midnight. 
Fleta, lib. 5, e. 5, § 31. 


MEDIÆ ET INFIRMA= MANUS HOMINES. 
Men of a middle and base condition. Blount. 


MEDIANUS HOMO. A man of middle for- 
tune. 


MEDIATE DESCENT. See Descent. 


`. MEDIATE POWERS. Those incident to 
- primary powers given by a principal to his 
agent. For example, the general authority 
given to collect, receive, and pay debts due 
by or to the principal is a primary power. 
In order to accomplish this, it is frequently 
required to settle accounts, adjust disputed 
claims, resist those which are unjust, and 
answer and defend suits. These subordi- 
nate powers are sometimes called “mediate 


powers.” Story, Ag. § 58. 
MEDIATE TESTIMONY. Secondary evi- 
dence, (q. v.) f 
MEDIATION. Intervention; interposition ; 


the act of a third person who interferes be- 
tween two contending parties with a view 
to reconcile them or persuade them to ad- 
just or settle their dispute. In international 
law and diplomacy, the word denotes the 
friendly interference of a state in the con- 
troversies of others, for the purpose, by its 
influence and by adjusting their difficulties, 
of keeping the peace in the family of nations. 


MEDIATOR. One who interposes. between 
parties at variance for the purpose of recon- 
ciling them. 


MEDIATORS OF QUESTIONS. In English 
law. Six persons authorized by statute, (27 
Edw. III. St. 2, c. 24,) who, upon any ques- 
tion arising among merchants relating to un- 
merchantable: wool, or undue packing, ete., 
might, before the mayor and officers of the 
staple upon their oath certify and settle the 
same: to whose determination therein the 
parties concerned were to submit. Cowell. 


‘MEDICAL. Pertaining, relating, or belonging 
to the study and practice of medicine, or the 


Baker's ed. 100. 
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science and art of the investigation, preven- 
tion, cure, and alleviation of disease. 


MEDICAL EVIDENCE. Evidence furnished 
by medical men, testifying in their profes- 
sional capacity as experts, or by standard 
treatises on medicine or surgery. 


MEDICAL JURISPRUDENCE. See Juris- 
prudence. 


MEDICINE. “Medicine” is a science and art 
dealing with the prevention, cure, and allevia- 
tion of diseases; in a narrower sense, that 
part of the science and art of restoring and 
preserving health which is the province of the 
physician as distinguished from the surgeon 
and obstetrician regardless of whether he is 
considered as practicing medicine; in a still 
narrower sense, an agent used or adminis- 
tered by a physician, surgeon or obstetri- 
cian, Waldo v. Poe (D. C.) 14 F.2d) 748, 
753; Ex parte Crane, 151 P. 1006, 1012, 27 
Idaho, 671, L. R. A. 1918A, 942; State vy. 
Morrison, 127 S. E. 75, 78, 98 W. Va. 289; 
Commonwealth v. Seibert, 105 A. 507, 508, 262 
Pa. 845; State v. Hanchette, 129 P. 1184, 
1185, 88 Kan, 864; Smith v. Lane, 24 Hun (N. 
Y.) 683. 
Forensic Medicine 


Another name for medical jurisprudence. 
See Jurisprudence. 


Schools of Medicine 
See Osteopathy; Psychotherapy. 


MEDICINE-CHEST. A box containing an as- 
sortment of medicines, required by statute to 
be carried by all vessels above a certain ton- 
nage. 


MEDICO-LEGAL. Relating to the law con- 
cerning medical questions, 


MEDIETAS LINGUÆ. In old practice. Moi- 
ety of tongue; half-tongue, Applied to a 
jury impaneled in a cause consisting the one 
half of natives, and the other half of for- 
eigners. See De Medietate Lingus. 


MEDIO ACQUIETANDO. A judicial writ to 
distrain a lord for the aequitting of a mesne 
lord from a rent, which he had acknowledged 
in court not to belong to him. Reg. Jur. 129. 


MEDITATIO FUGA. In Scotch law. Con- 
templation of flight; intention to abscond. 
2 Kames, Eq. 14, 15. 


MEDITERRANEAN PASSPORT. A pass is- 
sued by the admiralty of Great Britain under 
various treaties with the Barbary States in 
the eighteenth century. They were granted 
to British built ships and were respected by 
the Barbary pirates.. See 2 Halleck, Int. L., 
They were also issued by 
the United States. The term is still retained 
in R. S, § 4191 (act of Mar. 2, 1803 [46 USCA 
§ 62)).- a 
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MEDIUM TEMPUS. In old English law. 
Meantime; mesne profits. Cowell. 


MEDLETUM. In old English law. A mixing 
together; a medley or mêlée; an affray or 
sudden encounter. An offense suddenly com- 
mitted in an affray. The English word “med- 
ley” is preserved in the term “chance-medley.” 
An intermeddling, without violence, in’ any 
matter of business. Spelman. 


MEDLEY. An affray; a sudden or casual 
fighting; a hand to hand battle; a mêlée. 
See Chance-Medley ; Chaud-Medley. 


MEDSCEAT. In old English law. 
hush money. 


A bribe; 


MEDSYPP. A harvest supper or entertain- 
ment given to laborers at harvest-home. 
_ Cowell. 


MEETING. A coming together of persons; 
an assembly, Particularly, in law, an as- 
sembling of a number of persons for the pur- 
pose of discussing and acting upon some mat- 
ter or matters in which they have a common 
interest. 


Called Meeting . 


In the law of corporations, a meeting not 
held at a time specially. appointed for it by 
the charter or by-laws, but assembled in pur- 
suance of a “call” or summons proceeding 
from some officer, committee or group of 
stockholders, or other persons having author- 
ity in that behalf. 


‘Family Meeting 
See Family, 


General Meeting 


A meeting of all the stockholders of a cor- 
poration, all the creditors of a bankrupt, etc. 
In re Bonnaffe, 23 N. Y. 177; Mutual F, Ins, 
Co. v. Farquhar, 86 Md. 668, 39 A. 527. 


Regular Meeting 


In the law of public and private corpora- 
tions, a meeting (of directors, trustees, stock- 
holders, ete.) held at the time and place ap- 
pointed for it by statute, by-law, charter or 
ether positive direction. See State v. Wilkes- 
ville Tp., 20 Ohio St. 293. 


Speciat Meeting 


In the law of corporations. A meeting 
called for special purposes; one limited to 
particular business; a meeting for those pur- 
poses of which the parties have had special 
notice. Mutual F. Ins. Co. v. Farquhar, 86 
Md. 668, 39 Atl. 527; Warren v. Mower, 11 
Vt. 385. . 

Stated Meeting 


A meeting held at a stated or duly appoint- 
ed time and place; a regular meeting, (q. v.) 


, Town Meeting 
See Town, 


.MELDFEOH. In Saxon law. 


MELIORATIONS 


MEGALOMANIA. See Insanity. 


MEGBOTE. In Saxon law. A recompense 
for the murder of a relation. 


MEIGNE, or MAISNADER. In old English 
law. A family. 


MEINDRE AGE. L. Fr. 
age. Kelham. 


MEINY, MEINE, or MEINIE. In old Eng- 
lish law. A household; staff or suite of at- 
tendants; a retinue; particularly, the royal 
household. 


MEJORADO. In Spanish law. Preferred; 
advanced. White, New Recop. l. 3, tit. 10, c. 
1, § 4. 


MELANCHOLIA. In medical jurisprudence. 
A kind of mental unsoundness characterized 
by extreme depression of spirits, ill-grounded 
fears, delusions, and brooding over one par- 
ticular subject or train of ideas. Webster. 
See Insanity. 


Minority; lesser 


The recom- 
pense due and given to him who made discov- 
ery of any breaeh of penal laws committed 
by another person, called the “promoter’s [i. 


e., informer’s] fee.” Wharton. 
MELIOR. Lat. Better; the better. Melior 
res, the better (best) thing or chattel. Bract. 


fol. 60. 


Melior est causa possidentis. The cause of the 
possessor is preferable. Dig. 50. 17. 126. 2. 


Melior est conditio defendentis. The condition 
of the party in possession is the better one, 
i. e„ where the right of the parties is equal. 
Broom, Max. 715, 719. 


Melior est conditio possidentis, et rei quam ac- 
toris. The condition of the possessor is the 
better, and the condition of the defendant is 
better than that of the plaintiff. 4 Inst. 180; 
Broom, Max. 714, 719. 


Melior est conditio possidentis ubi neuter jus 
habet. Jenk. Cent. 118. The condition of the 
possessor is the better where neither of the 
two has a right. 


Melior est Justitia vere preveniens quam se- 
vere puniens. That justice which absolutely 
prevents [a crime] is better than that which 
severely punishes it. 3 Inst. Epil. 


MELIORATIONS, In Scotch law. Improve- 


ments of an estate, other than mere repairs; 
betterments. 1 Bell, Comm. 73. Occasion- 
ally used in English and American law in the 
sense of valuable and lasting improvements or 
betterments. See Green y. Biddle, 8 Wheat. 
84, 5 L. Ed. 547. 


.Meliorem conditionem ecclesiz sua facere po- 


test preztatus, 
Litt. 101. 


deteriorem nequaquam. Co. 
A bishop can make the condition 


MELIORATIONS 


of his own church better, but by no means 
worse, 


Meliorem conditionem suam facere potest minor, 
deteriorem nequaquam. Co. Litt. 337. A mi- 
nor can make his own condition better, but 
by no means worse, 


Melius est in tempore occurrere, quam post 
causam vulneratum remedium querere, 2 Inst. 
299. It is better to meet a thing in time 
than after an injury inflicted to seek a rem- 
edy. 


Melius est jus deficiens quam jus incertum. 


Law that is deficient is better than law that 


is uncertain. Lofft, 395. 

Melius est omnia mala pati quam malo con- 
sentire. 3 Inst: 23. It is better to suffer ev- 
ery ill than to consent to ill. 


Melius est petere fontes quam sectari rivulos. 
It is better to go to the fountain bead than 
to follow little streamlets. 


Melius est recurrere quam male currere. It is 
better to run ‘back than to run badly; it is 
better to retrace one’s steps than to proceed 
improperly. 4 Inst. 176. 


MELIUS INQUIRENDUM. To be better in- 
quired into. ` 


In Old English Law 


The name of a writ commanding a further 
inquiry respecting a matter; as, after an im- 
perfect inquisition in proceedings in outlaw- 
ry, to have a new inquest as to the value of 
lands. 


MEMBER. One of the persons constituting 
a partnership, association, corporation, guild, 
ete. 

One of the persons constituting a court, a 
legislative assembly, ete. 

One of the limbs or portions of the body 
capable of being used in fighting in self-de- 
fense. 


MEMBER OF CONGRESS. A member of the 
senate or house of representatives of the Unit- 
ed States. In popular usage, particularly the 
latter. 


MEMBER OF PARLIAMENT. One having 
the right to sit in either house of the British 
parliament. 


MEMBERS. In English law. Places where 
a custom-house has been kept of old time, 
with officers or deputies in attendance; and 
they. are lawful places of exportation or im- 
portation. 1 Chit. Com. Law, 726. 


MEMBRANA. Lat. 


“In the Civil Law’ 


Parchment. Dig. 32, 52. ot 
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In Old English Law 


A skin of parchment. The ancient rolls 
usually consist of several of these skins, and 
the word “membrana” is used, in citations to 
them, in the same way as “page” or “folio,” 
to distinguish the particular skin referred to. 


MEMBRUM. A slip or small piece of land. 


MEMOIRE. In French law. A document in 
the form of a petition, by which appeals to 
the court. of cassation are initiated. 


MEMORANDUM. Lat. To be remembered; 
be it- remembered. A formal word with which 
the body of a record in the court of king’s 
bench anciently commenced. Townsh. Pl: 
486; 2 Tidd, Pr. 719. The whole clause is 
now, in practice, termed, from this initial 
word, the “memorandum,” and its use is sup- 
posed to have originated from the circum- 
stance that proceedings “by bill” (in which 
alone it- has been employed) were formerly 
considered as the by-business of the court. 
Gilb. Com. Pl. 47, 48. 

Also an informal note or instrument em- 
bodying something that the parties desire to 
fix in memory by the aid of written evidence, 
or that is to serve as the basis of a future 
formal contract or deed. 

This word is used in the statute of frauds 
as the designation of the written agreement, 
or note or evidence thereof, which must ex- 
ist in order to bind the parties in the cases 
provided. The memorandum must be such 
as to disclose the parties, the nature and sub- 
stance of the contract, the consideration and 
promise, and be signed by the party to be 
bound or his authorized agent. See 2 Kent, 
Comm. 510. 


MEMORANDUM ARTICLES. In the law of 
marine insurance, this phrase designates the 
articles of merchandise which are usually 
mentioned in the memorandum clause, (gq. w.,} 
and for which the underwriter’s liability is 
thereby limited. See Waln v. Thompson, 9 
Serg. & R. (Pa.) 120, 11 Am. Dec. 675. 


MEMORANDUM CHECK. See Check. 


MEMORANDUM CLAUSE. In a policy of 
marine insurance the memorandum clause is 
a clause inserted to prevent the underwrit- 
ers from being liable for injury to goods of 
a peculiarly perishable nature, and for minor 
damages. It begins as follows: “N. B. Corn, 
fish, salt, fruit, flour, and seed are warrant- 
ed free from average, unless general, or the 
ship be stranded,’—meaning that the under- 
writers are not to be liable for damage to 
these articles caused by seawater or the like. 
Maude & P. Shipp. 371; Sweet. 


MEMORANDUM. IN “ERROR. A document 
alleging errer.in fact, accompanied by an af- 
fivit of such matter of fact. 


MEMORANDUM. OF. ALTERATION. For- 
merly, in England, where a patent, was grant- 
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ed for two inventions, one of which was not 
new or not useful, the whole patent was bad, 
and the same rule applied when a material 
part of a patent for a single invention had 
either of those defects. To remedy this the 
statute 5 & 6 Wm. IV. c. 83, empowers a pat- 
entee (with the fiat of the attorney general) 
to enter a disclaimer (g. v.) or. a memorandum 
of an alteration in the title or specification 
of the patent, not being of such a:nature as 
to extend the exclusive right granted by the 
patent, aud thereupon the memorandum is 
deemed to be part of the letters patent or 
the specification. Sweet. 


MEMORANDUM OF ASSOCIATION. A doc- 
umeut to be subscribed by seven or more per- 
sons associated for a lawful purpose, by sub- 
scribing which, and otherwise complying with 
the requisitions of the companies’ acts in re- 
spect of registration, they may form them- 
selves into an incorporated company, with or 
without limited liability. 3 Steph. Comm. 20. 


_MEMORANDUM SALE. See Sale. 


MEMORIAL. A document presented to a leg- 
-islative body, or to the executive, by one or 
more individuals, containing a petition or a 
representation of facts. 


in English Law 


That which contains the particulars of a 
deed, etc., and is the instrument registered, 
as in the case of an annuity which must be 
tegistered. Wharton. 


In Practice 


A short note, abstract, memorandum, or 
rough draft of the orders of the court, from 
which the records thereof may at any time 
be fully made up. State v. Shaw, 73 Vt. 149, 
50 Atl. 863. 


MEMORITER. Lat. From memory; by or 
from recollection. Thus, memoriter proof of 
a written instrument is such as is furnished 
by the recollection of a witness who had seen 
and known it. 


MEMORIZATION. Committing anything to 
memory. Used to describe the act of one who 
listens to a public representation of a play 
or drama, and then, from his recollection of 
its scenes, incidents, or language, reproduces 
it, substantially or in part, in derogation of 
the rights of the author. See 5 Term R. 245 ; 
14 Amer. Law Reg. (N. 8.) 207. 


MEMORY. Mental capacity; the mental 
power to.review and recognize the successive 
states of consciousness in their consecutive or- 
der. This word, as used in jurisprudence 
‘to denote one of the psychological elements 
necessary in the making of a valid will or con- 
tract. or the commission of a crime, implies 
the mental power to conduet a consecutive 
train of thought, or an orderly planning of 
affairs, by recalling correctly the past states 


MENS 


of the mind and past events, and arranging 
them in their due order of sequence and in 
their logical relations with the events and 
mental states of the present. 


The phrase “sound and disposing mind and mem- 
ory’ means not merely distinct recollection of the 
items of one’s property and the persons among whom 
it may be given, but entire pawer of mind to dis- 
bose of property by will. Abbott, ’ 


Also the reputation and name, good or bad, 
which a man leaves at his death. 


Legal Memory 


An ancient usage, custom, supposed graut 
(as a foundation for prescription) and the 
like, are said to be immemorial when they are 
really or fictitiously of such an ancient date 
that “the memory of man runneth not to the 
contrary,” or, in other words, “beyond legal 
memory.” And legal memory or “time out 
of mind,” according to the rule of the com- 
mon law, commenced from the reign of Rich- 
ard I., A. D. 1189. But under the statute of 
limitation of 32 Hen. VIII. this was reduced 
to 60 years, and again by that of 2 & 3 Wm 
IV. c. 71, to 20 years. In the American states, 
by statute, the time of legal memory is gen- 
erally fixed at a period corresponding to that 
prescribed for actions for the recovery of real 
property, usually about 20 years. See 2 Bi. 
Comm. 31; Miller v. Garlock, 8 Barb. (N. 
¥.) 153. 


MEN OF STRAW. Men who used in former 
days to ply about courts of law, so called 
from their manner of making known their oc- 
cupation, (i. e., by a straw in one of their 
shoes,) recognized by the name of “straw- 
shoes.” An advocate or lawyer who wanted 
a convenient witness knew by these signs 
where to meet with one, and the colloquy be- 
tween the parties was brief. “Don’t you re- 
member?” said the advocate: to which the 


ready answer was, “To be sure J do.” “Then 
come into court and swear it.” And straw- 
shoes went into court and swore. Athens 


abounded in straw-shoes. 
p. 344. 


Quart. Rev. vol. 33, 


MENACE. A threat; the declaration or 
show of a disposition or determination to in- 
flict an evil or injury upon another. Cum- 
ming v. State, 99 Ga. 662, 27 S, E. 177; Mor- 
rill v. Nightingale, 93 Cal. 452, 28 Pac. 1068, 
27 Am. St. Rep. 207. 


MENETUM. In old Scotch law. A stock- 
horn; a horn made of wood, “with circles 
and girds of the same.” Skene. 


MENIAL. A servant of the lowest order; 
more strictly, a domestic servant living un- 
der his master’s roof. Boniface v. Scott, 3 
Serg. & R. (Pa.) 354. 


MENS. Lat. Mind; 
understanding; will, 


intention; meaning; 


MENS LEGIS 


MENS LEGIS. The mind of the law; that is, 
the purpose, spirit, or intention of a law or 
the law generally. 


MENS LEGISLATORIS. The intention of 
the law-maker. 


MENS REA. A guilty mind; 
wrongful purpose; 


a guilty or 
a criminal intent. 


Mens testatoris in testamentis spectanda est. 
denk. Cent. 277. The intention of the testa- 
tor is to be regarded in wills. 


MENSA. Lat. Patrimony or goods and nec- 
essary things for livelihood. Jacob. A table; 
the table of a money-changer. Dig. 2, 14, 47. 


MENSA ET THORO. 
See Divorce. 


From bed and board. 


MENSALIA,. Parsonages or spiritual livings 
united to the tables of religious houses, and 
called “mensal benefices” amongst the can- 
onists. Cowell. 


MENSIS. Lat. In the civil and old English 
law. A month. Mensis vetitus, the prohib- 
ited month; fence-month, (q. v.). 


MENSOR. In the civil law. A measurer of 
land; a surveyor. Dig. 11, 6; Id. 50, 6, 6; 
Cod. 12, 28. ' 


MENSULARIUS. In the civil law. A money- 
changer or dealer in money. ` Dig. 2, 14, 47, 1. 


MENSURA. 
ure. 


MENSURA DOMINI REGIS. “The measure 
of our lord the king,” being the weights and 
measures established under King Richard I. 
in his parliament at Westminster, 1197. 1 BL 
Comm. 275; Mozley & Whitley. 


In old English law. A meas- 


MENTAL. Relating to or existing in the 
mind; intellectual, emotional, or psychic, as 
distinguished from bodily or physical. 


MENTAL ALIENATION. A phrase some- 
times used to describe insanity, (q. v.). 


MENTAL ANGUISH. When connected with 
a physical injury, this term includes both the 
resultant mental sensation of pain and also 
the accompanying feelings of distress, fright, 
and anxiety, See Railway Co. v. Corley 
(Tex.) 26 S. W. 904; Railway Co. v. Miller, 25 
Tex. Civ, App. 460, 61 S. W. 978; Keyes v. 
Railway Co., 36 Minn. 280, 30 N. W. 888. In 
other connections, and as a ground for dam- 
ages or an element of damages, it includes the 
mental suffering resulting from the excitation 
of the more poignant and painful emotions, 
such as grief, severe disappointment, indigna- 
tion, wounded pride, shame, public humilia- 
tion, despair, ete., Western Union Telegraph 
Co. v. Taylor (Fla.) 114 So. 529, 532; West- 
ern Union Telegraph Co. v. Chamberlain (Tex. 


Civ. App.) 169 S. W. 370, 371; Western Union - 


Telegraph Co. v. Coleman (Tex, Civ. App.) 284 
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S. W. 279, 282; Illinols Cent. R. Co. v. Wil- 
liams, 144 Miss. 804, 110 So. 510, 512. 


MENTAL CAPACITY OR COMPETENCE. 
Such a measure of intelligence, understand- 
ing, memory, and judgment (relative to the 
particular transaction) as will enable the per- 
son to understand the nature of his act. Eat- 


‘on v. Eaton, 37 N. J. Law, 113, 18 Am. Rep. 


716; Davren v. White, 42 N. J. Eq. 569, T A. 
682; Conley v. Nailor, 118 U. 8. 127, 6 8. Ct. 
1001, 30 L. Ed. 112; Magness v. Ditmars, 81 
Or. 598, 160 P. 527, 598; Lamb v. Perry, 169 
N. C. 436, 86 S. E. 179, 183: Masterson y. Shea- 
han (Mo. Sup.) 186 S. W. 524, 526; Shelton v. 
Shelton (Tex. Civ. App.) 281 S. W. 331, 334; 
Fish v. Deaver, 71 Okl. 177, 176 P. 251, 253; 
In re Keiser, 113 Neb. 645, 204 N. W. 394, 396; 
Blackhurst v. James, 293 Il. 11, 127 N. B. 
226; In re Winnett’s Guardianship, 112 Okl 
48, 239 P. 603, 605; Lewis v. Lewis, 194 Ky. 
172, 238 S. W. 410, 411; Wathens v. Skaggs, 
161 Ky. 600, 171 8. W. 193, 195; Beaty v. 
Swift, 123 Ark, 166, 184 S. W. 442, 446. 


MENTAL DEFECT. As applied to the quali- 
fication of a juror, this term must be under- 
stood to embrace either such gross ignorance 
or imbecility as practically disqualifies any 
person from performing the duties of a juror. 
Caldwell v. State, 41 Tex. 94. 


MENTAL RESERVATION. A silent excep- 
tion to the general words of a promise or 
agreement not expressed, on account of a gen- 
eral understanding on the subject. But the 
word has been applied to an exception exist- 
ing in the mind of the one party only, and has 
been degraded to signify a dishonest excuse 
for evading or infringing a promise. Whar- 
ton. 


MENTIRI, Lat. To lie; to assert a false- 
hood. Calvin; 3 Bulst. 260. 


MENTITION. The act of lying; a falsehood. 


MENU, LAWS OF. A collection or institute 
of the earliest laws of ancient Indian. The 
work is of very remote antiquity. 


MER, or MERE. A fenny place. Cowell. 
MERA NOCTIS. Midnight. 


MERANNUM. In old records. 
wood for building. 


MERCABLE. Merchantable; to be sold or 
bought. 


Cowell. 


Timbers ; 


MERCANTANT. A foreign trader, 


MERCANTILE. Pertaining to merchants or 
their business; having to do with trade.and 
commerce. or the buying and selling of com- - 
modities. See In re San Gabriel Sanatorium 
(D. C.) 95 F. 273; In re Pacific Coast Ware- 
house Co. (C. C.) 123 F. 750; Graham v. Hen- 
dricks, 22 La. Ann. 524; Hotchkiss v. District 
of Columbia, 44 App. D. C. 73, 79; Bacon v. 
Cannady, 144 Ga. 293, 86 S. E. 1083, 1084. 
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MERCANTILE AGENCIES. Establishments 
which make a business of collecting informa- 
tion relating to the credit, character, respon- 
sibility and reputation of merchants, for the 
purpose of furnishing the information to sub- 
scribers. Brookfield v. Kitchen, 163 Mo. 546, 
63 S. W. 825; State v. Morgan, 2 S. D. 32, 48 
N. W. 314; Eaton, ete., Co. v. Avery, 83 N. Y. 
34, 38 Am. Rep. 389; Genesee Sav. Bank v. 
Michigan Barge Co., 52 Mich. 164, 17 N, W. 
790. 


MERCANTILE LAW. An expression substan- 
tially equivalent to the law-merchant or com- 
mercial law. It designates the system of 
„rules, customs, and usages generally recogniz- 
‘ed and adopted by merchants and traders, and 
which, either in its simplicity or as modified 
by common law or statutes, constitutes the 
law for the regulation of their transactions 
and the solution of their controversies. 


MERCANTILE LAW AMENDMENT ACTS. 
The statutes 19 & 20 Vict. cc. 60, 97, passed 
mainly for the purpose of assimilating the 
mercantile law of England, Scotland, and 
Ireland. 


MERCANTILE PAPER. Commercial paper; 
such negotiable paper (bills, notes, checks, 
ete.) as is made or transferred by and be- 
tween merchants or traders, and is governed 
by the usages of the business world and the 
law-merchant. 


MERCANTILE PARTNERSHIP. One which 
habitually buys and sells; one which buys for 
the purpose of afterwards selling. Com. v. 
Natural Gas Co., 32 Pittsb. Leg. J. (O. S.) 310, 


MERCAT. A market. An old form of the 
latter word common in Scotch law, formed 
from the Latin “mercatum.” 


MERCATIVE. 


MERCATUM. Lat. A market. A contract 
of sale. Supplies for an army, (commeatus.) 


MERCATURE. The practice of buying and 
selling, 


MERCEDARY. 


MERCEN-LAGE. The law of the Mercians. 
One of the three principal systems of laws 
which prevailed in England about the begin- 
‘ning of the eleventh century. It was ob- 
served in many. of the midland counties, and 
those bordering on the principality of Wales. 
1 BL Comm. 65. ; 


MERCENARIUS.. A hireling or servant. 
cob. 


MERCES. Lat. In the civil law. Reward 
of labor in money or other things. As dis- 
tinguished from “pensio,” it means the rent 
of farms, (predia rustici.) Calvin. 


MERCHANDISE. All commodities which 
merchants usually buy and sell, whether at 
wholesale or retail; wares and commodities 


Belonging to trade. 


A hirer; one that hires. 


Ja- 


MERCHANT 


such as are ordinarily the objects of trade 
and commerce. But the term is never under- 
stood as including real estate, and is rarely 
applied to provisions such as are purchased 
day by day, or to such other articles as are 
required for immediate consumption. See 
Passaic Mfg. Co. v. Hoffman, 3 Daly (N. Y.) 
612; Hein v. O’Connor (Tex. App.) 15 S. W. 
414; Elliott y. Swartwout, 10 Pet. 137, 9 L. Ed. 
373; Pickett v. State, 60 Ala. 78; The Marine 
City (D. C.) 6 Fed. 415; Lautman v. City of 
New York, 157 App. Div. 219, 141 N. Y. S. 
1042, 1043; Smith v. Borer, 119 S. C. 176, 
112 S. E. 71, 74, 41 A. I. R. 1466. 


Merchandise Marks Act, 1862 
The statute 25 & 26 Vict. c. 88, designed to 
prevent the fraudulent marking of merchan- 
dise and the fraudulent sale of merchandise 
falsely marked. 


‘Stock of Merchandise 
See Stock. 


MERCHANT. A man who traffics or carries 
on trade with foreign countries, or who ex- 
ports and imports goods and sells them by 
wholesale. Webster. Merchants of this de- 
scription are commonly known by the name of 
“shipping merchants,” 

A trader; one who, as a business, buys and 
sells wares and merchandise. See White v. 
Com., 78 Va. 485; Rosenbaum v, Newbern, 
118 N. C. 83, 24 S. E. 1, 32 L. R. A. 123; Gal- 
veston County v. Gorham, 49 Tex. 285; In re 
Cameron, etc., Ins. Co. (D. C.) 96 F. 757; State 
v. Smith, 5 Humph. (Tenn.) 395; U. S. v. Wong 
Ah Gah (D. C.) 94 F. 882; Farmers’ & Drov- 
ers’ Nat. Bank v. Hannaman, 115 Kan. 370, 
223 P. 478, 479; Bacon v. Cannady, 144 Ga. 
293, 86 S. E. 1088, 1084; State v. Fleming, 
24 N. D. 593, 140 N. W. 674,.675; In re Jupp 
(D: C.) 274 F. 494, 495. 


Commission Merchant 
See Commission. 


Law Merchant 
See Mercantile. 


Merchant Appraiser 
See Appraiser. 


Merchant Seaman 


A sailor. employed in a private vessel, as 
distinguished from one employed in the navy 
or public ships. U. S. v. Sullivan (C. C.) 43 
F. 604; The Ben Flint, 3 Fed. Cas, 184. 


Merchant Shipping Acts 


Certain English statutes, beginning with 
the St. 16 & 17 Vict. c. 131, whereby a gen- 
eral superintendence of merchant shipping is 
vested in the board of trade. 


Merchants’ Accounts 


Accounts between merchant and merchant, 
which must be current, mutual, and unset- 


MERCHANT 


tled, consisting of debts and credits for mer- 
chandise. Fox v. Fisk, 6 How. (Miss.) 328, 


Merchants, Statute of 


The English statute 13 Edw. I. St. 3, re- 
pealed by 26 & 27 Vict. c. 125. 


Statute Merchant 
See Statute. 


MERCHANTABLE. Fit for sale; vendible 
in market; of a quality such as will bring 
the ordinary market price. Riggs v. Arm- 
strong, 23 W. Va. 773; Pacific Coast Elevator 
Co. v. Bravinder, 14 Wash. 315, 44 Pac. 544; 
Wallace v. L. D. Clark & Son, 74 Ok1. 208, 174 
P. 557, 558, 21 A. L. R. 361; Keenan v. Cherry 
& Webb, 47 R. I. 125, 131 A. 309, 311; Raney 
& Hamon v, Hamilton & White (Tex. Civ. 
App.) 234 S. W.-229, 230; Big Vein Pocahontas 
Co. v. Browning, 137 Va. 34, 120 S. E. 247, 
253; Ellis v. Cricket Coal Co., 166 Iowa, 656, 
148 N. W. 887, 888; Ely v. Wichita Natural 
-Gas Co., 99 Kan. 236, 161 P. 649, 652;. Foote 
v. Wilson, 104 Kan. 191, 178 P. 480; McNeil 
& Higgins Co. v. Czarnikow-Rienda Co. (D. 
C.) 274 F. 397, 399; Stevens Tank & Tower 
Co. v. Berlin Mills Co., 112 Me. 336, 92 A, 
189, 181; Adolph Goldmark & Sons v. Simon 
Bros. Co., 110 Neb. 614, 194 N. W. 686, 688; 
Nielsen v. Woodruff, 133 Wash. 174, 233 P. 
1, 3; Mathieu v. George A. Moore & Co. (D. 
C.) 4 F.(2d) 251, 254; Robertson v. H. Weston 
Lumber Co., 124 Miss. 606, 87 So. 120, 124; 
McChesney v. Oppek, 156 Minn. 260, 194 N. 
W. 882; Billick v. Davenport, 164 Iowa, 105, 
145 N. W. 470, 471; Kurtz v. Gramenz, 198 
Iowa, 222, 198 N. W. 325, 327; San Mateo 
Land Co. v. Elem (C. C. A.) 293 F. 869, 874; 
Pearce v. Freeman, 122 Okl. 285, 254 P. 719, 
720; Cappel v. Potts, 192 Iowa, 661, 185 N. W. 
148, 151; Hess v. Bowen (D. ©.) 237 F. 510, 
512, . 


MERCHANTMAN. A ship or vessel employed 
in foreign or domestic commerce or in the 
merchant service. 


MERCHET. In feudal law. A fine or compo- 


sition paid by inferior tenants to the lord for 


liberty to dispose of their daughters in mar- 
riage. Cowell.. The same as marcheta (q. 
v.) 

MERCIAMENT. An amerciament, penalty, or 
fine, (q. v.) 


MERCIAN LAW. One of the main bodies of 
customs (with the Dane law and the West 
Saxon law and perhaps an admixture of Nor- 
man laws and customs) which composed the 


law in the early Norman days. 1 Holdsw. 
Hist. E. L. 3. See Mercen-Lage. 
MERCIMONIA. In old writs. Wares. Mer- 


cimonia et merchandizas, wares and merchan- 
dises. Reg. Brev. Append. 10. . 


MERGCIMONINATUS ANGLIA. In old rec- 
ords. The impost of England upon merchan- 
dişe. Cowell. 
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Mercis appellatio ad res mobiles. tantum per- 
tinet. The term “merchandise” belongs to 
movable things only. Dig. 50, 16, 66. 


Mercis appellatione homines non contineri. 
Men are not included under the denomination 
of “merchandise.” Dig. 50, 16, 207. 


MERCY. 
In Practice 


The arbitrament of the king or judge in 
punishing offenses not directly censured by 
law. Jacob. So, “to be in mercy” signifies 
to be amerced or fined for bringing or defend- 
ing an unjust suit, or to be liable to punish- 
ment in the discretion of the court. 


In Criminal Law 


The discretion of a judge, within the limits 
prescribed by positive law, to remit altogether 
the punishment to which a convicted person is 
liable, or to mitigate the severity of his sen- 
tence; as when a jury recommends the pris- 
oner to the mercy of the court. 


MERE, Sax. A marsh. 


MERE. L. Fr. Mother. dle, mere, fille, 
grandmother, mother, daughter. Britt. c. 89. 
En ventre sa mere, in its mother’s womb. 


Spelman, 


MERE MOTION. The free and voluntary act 
of a party himself, done without the sugges- 
tion or influence of another person, is said to 
be done of his mere motion, ex mero motu, 
(q. v.) Brown. 

The phrase is used of an interference of the 
courts of law, who will, under some circum- 
stances, of their own motion, object to an 
irregularity in the proceedings, though no ob- 
jection has been taken to the informality by 
the plaintiff or defendant in the suit. 3 Chit. 
Gen. Pr. 480. 


MERE RIGHT. The mere right of property 
in land; the jus proprietatis, without either 
possession or even the right of possession. 2 
Bi. Comm, 197. The abstract right of prop- 
erty. 


MERE-STONE. In old English law. A stone 


for bounding or dividing lands. Yearb. P. 
18 Hen. YI. 5. 
MERELY. Only, purely, solely. Twist v. 


Mullinix, 126 Ark. 427, 190 8S. W. 851, 855; 
Hercules Powder Co, v. Newton (C. C. A.) 266 
F. 169, 172; Globe Furniture Co. v, Gately, 
51 App. D. O, 367, 279 F. 1005, 1007. 


MERENNIUM. 
Cowell. 


In old records. Timber, 


MERETRICIOUS. Of the nature of unlawful 
sexual connection. The term is descriptive 
of the relation sustained by persons.who con- 


. tract a marriage that is void by reason of le- 


gal incapacity. 1 Bl. Comm. 436. 


MERGER. The fusion or absorption of one 
thing or right into another; generally spoken 
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of a case where one of the subjects is of Jess 
dignity or importance than the other. Here 
the less important ceases to have an inde- 
pendent existence. Marfield v, Cincinnati, D. 
& T. Traction Co., 111 Ohio St. 139, 144 N. E. 
689, 696, 40 A. L. R. 357. 


tn Real-Property Law 

It is a general principle of law that where 
a greater estate and a less coincide and meet 
in one and the same person, without any in- 
termediate estate, the less is immediately an- 
nihilated, or, in the law phrase, is said to be 
merged, that is, sunk or drowned, in the 
greater. Thus, if there be tenant for years, 
and the reversion in fee-simple deScends to 
or is purchased by him, the term of years 
is merged in the inheritance, and shall never 
exist any more. 2 Bl. Comm. 177; 1 Steph. 
Comm. 293; 4 Kent, Comm. 99, James v. 
Morey, 2 Cow. (N. Y.) 300, 14 Am. Dec. 475; 
Duncan v. Smith, 31 N. J. Law, 327; City 
Savings Bank & Trust Co. of Vicksburg v. 
Cortright, 122 Miss. 75, 84 So. 136, 135; Willis 
v. Robinson, 291 Mo. 650, 237 S. W. 1080, 
1036; Kidd v. Cruse, 200 Ala. 293, 76 So. 59, 
62; Smith v. Cooley (Tex. Civ, App.) 164 
S. W. 1050, 1052; Washington Furniture Co. 
v. Potter, 188 N. ©. 145, 124 S. E. 122, 128; 
Cooper vy. Goble, 77 Mont. 580, 252 P, 362, 366; 
Abernathy v. McCoy, 91 Ind. App. 574, 154 
N. E. 682, 685; Mugg v. Fenn, 198 Ind. 872, 
153 N. E. 776, 777. 


Of Rights 

This term, as applied to rights, is equiva- 
lent to “confusio” in the Roman law, and in- 
dicates that where the qualities of debtor and 
creditor become united in the same individu- 
al, there arises a confusion of rights which 
extinguishes both qualities; whence, also, 
merger is often called “extinguishment.” 
Brown. 


Rights Of Action 


In the law relating to rights of action, when 
a person takes or acquires a remedy or se- 
curity of a higher nature, in legal estimation, 
than the one which he already possesses for 
the same right, then his remedies in respect 
of the minor right or security merge in those 
attaching to the higher one. Leake, Cont. 
506; 10 C. B. 561. As where a claim is merg- 
ed in the judgment recovered upon it. Frost 
v. Thompson, 219 Mass, 360, 106 N. E. 1009, 
1010, 

In Criminal Law 


When a man commits a great crime which 
includes a lesser, or commits a felony which 
includes a tort against a private person, the 
latter is merged in the former. 1 East, P. C. 
411. 

Of Corporations 


A merger of corporations consist in the 
uniting of two or more corporations by the 
transfer of property of all to one of them, 
which continues in existence, the others be- 
ing swallowed up or merged therein. In re- 


MERITS 


gard to the survivorship of. one of the con- 
stituent corporations, it differs from a ‘‘con- 
solidation,” wherein all the consolidating 
companies surrender their separate existence 
and become parts of a new corporation. Ad- 
ams v. Yazoo & M. V. R. Co., 77 Miss. 194, 24 
South. 200, 60 L. R. A. 83; Vicksburg & Y. C. 
Tel. Co. v. Citizens’ Tel. Co., 79 Miss, 341, 30 
So. 725, 89 Am. St. Rep. 656; State v. At- 
lantic Coast Line R. Co., 202 Ala. 558, 81 So. 
60, 62; Collinsville Nat. Bank v. Esau, 74 
Okl. 45, 176 P. 514, 515; Union Indemnity Co. 
v. Railroad Commission, 187 Wis. 528, 205 
N. W. 492, 495. : 


MERIDIES. In old English law. Noon. 
Fleta, lib, 5, c. 5, § 81. 
MERINO. A fine long staple wool, which 


commands the highest price. Federal Trade 
Commission v. Winsted Hosiery Co., 258 U. S. 
483, 42 S. Ct. 384, 885, 66 L. Ed. 729. 


MERITORIOUS. Possessing or characterized 
by “merit” in the legal sense of the word. 
See Merits. 


MERITORIOUS CAUSE OF ACTION. This 
description is sometimes applied to a person 
with whom the ground of action, or the con- 
sideration, originated or from whom it moved. 
For example, where a cause of action accrues 
to a woman while sole, and is sued for, after 
her marriage, by her husband and herself 
jointly, she is called the “meritorious cause 
of action.” 


MERITORIOUS CONSIDERATION. One. 
founded upon some moral obligation; a val- 
uable consideration in the second degree. ` 


MERITORIOUS DEFENSE. See Defense. 


MERITS. In practice. Matter of substance 


in law, as distinguished from matter of mere 
form; a substantial ground of defense in 
law. A defendant is said “to swear to mer- 
its” or “to make affidavit of merits” when he 
makes affidavit that he has a good and suffi- 
cient or substantial defense to the action on 
the merits. 3 Chit. Gen: Pr, 548, 544. “Mer- 
its,” in this application of it, has the techni- 
cal sense of merits in law, and is not con- 
fined to a strictly moral and conscientious 
defense. Id. 545; 1 Burrill, Pr. 214; Rahn 
v. Gunnison, 12 Wis. 529; Bolton v. Dona- 
van, 9 N. D. 575, 84 N. W. 357; Ordway v. 
Boston & M. R. Co., 69 N. H, 429, 45 A. 248; 
Blakely v. Frazier, 11 8. C. 134; Rogers v. 
Rogers, 37 W. Va. 407, 16 S. E. 683; Oatman 
v. Bond, 15 Wis. 26, 

A “defense upon the merits” is one which 
depends upon the inherent justice of the de- 
fendant’s contention, as shown by the sub- 
stantial facts of the case, as distinguished 
from one which rests upon ‘technical objec- 
tions or some collateral matter. Thus there 
may be a good defense growing out of an 
error in the plaintiff's pleadings, but there 
is not a defense upon the merits unless the 


MERO MOTU 
real nature of the transaction in controversy 
shows the defendant to be in the right. 


MERO MOTU. See Ex Mero Motu; 
Motion. 


MERSCUM. A lake; 
land. 


Mere 
also a marsh or fen- 


MERTLAGE. A church calendar or rubric. 
Cowell. 


MERTON, STATUTE OF. An old English 
statute, relating to dower, legitimacy, ward- 
ships, procedure, inclosure of common, and 
usury. It was. passed in 1235, (20 Hen, ITI.,) 
and was named from Merton, in Surrey, 
where parliament sat that year. See Bar- 
Ting. St. 41, 46. 


MERUM. In old English law. 
or abstract. 
fol. 31. 


Mere; naked 
Merum jus, mere right. Bract. 


MERX. Lat. Merchandise; movable articles 
that are bought and sold; articles of trade. 


Merx est quicquid vendi potest. Merchandise 
is whatever can be sold. Com. 355; 3 Wood. 
Lect, 263, 


MESCREAUNTES. 
believers, 


MESCROYANT. A term used in the ancient 
books to designate an infidel or unbeliever. 


L. Fr. Apostates; un- 


MESE. 
Cowell. 


A house and its appurtenance. 


. MESNALTY, or MESNALITY. A manor held 
under a superior lord. The estate of a mesne. 


MESNE. Intermediate; intervening; the 
middle between two extremes, especially of 
rank or time. 

An intermediate lord; a lord who stood 
between a tenant and the chief lord; a lord 
who was also a tenant, “Lord, mesne, and 
tenant: the tenant holdeth by four pence, 
and the mesne by twelve. pence.” Co. Litt. 
23a. 

As to mesne “Conveyance,” “Process,” and 
“Profits,” see those titles. 


MESNE ASSIGNMENT. If A. grant a lease 
of land to B., and B. assign his interest to C., 
and C, in his turn assign his interest therein 
to D., in this case the assignments so made 
by B. and C. would be termed “mesne assign-’ 
ments;” that is, they would be assignments 
intervening between A.’s original grant and 
the verting of D.’s interest in the land under 
the last assignment. Brown. 


MESNE INCUMBRANCE. An intermediate 
charge, burden, or liability; an incumbrance 
which has been created or has attached to 
property between two given periods. 


MESNE LORD. In old English law. A mid- 
die or intermediate Tord; a lord who heid of. 
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a superior lord. 2 Bl. Comm. 59, More com- 
monly termed a “mesne,” (g. v.) 


MESNE, WRIT OF. An ancient and abolish- 
ed writ, which lay when the lord paramount 
distrained on the tenant paravail. The lat- 
ter had a writ of mesne against the mesne 
lord. 


MESS BRIEF. In Danish sea law. One ofa 
ship’s papers; a certificate of admeasure- 
ment granted at the home port of a vessel by 
the government or by some other competent 
authority. Jac. Sea Laws, 51.. ` 


MESSAGE. Any notice, word, or communi- 
cation, written or oral, sent from one person 
to another. Webster, Dict. 


—Message from the crown, In English law. 
The method of communicating between the 
sovereign and the house of parliament. A 
written message under the royal sign-manual 
is brought by a member of the house, being 


„a minister of the crown or one of the royal 


household. Verbal messages are also some- 
times delivered. May, Parl. Pr. e. 17. 


—President’s message. An annual commuri- 
cation from the president of the United 
States to congress, made at or near the be- 
ginning of each session, embodying his views 
on the state and exigencies of national af- 
fairs, suggestions and recommendations for 
legislation, and other matters, Const, U. 8. 
art. 2, § 3. 


—Repeated message. Within the meaning of 
restricted liability clauses printed on the 
back of blank telegraph forms, one tele- 
graphed back to the sending office for com- 
parison; .the object being to guard against 
mistakes in transmission. Dettis v. Western 
Union Telegraph Co., 170 N. W. 334, 338, 141 
Minn. 361. 


MESSARIUS. In old English law. 
servant in husbandry; a bailiff. 


A chief 


MESSE THANE. One who said mass; 
priest. Cowell. 


a 


MESSENGER. One who bears messages or 
errands; a ministerial officer employed by ex- 
ecutive officers, legislative bodies, and courts 
of justice, whose service consists principally 
in carrying verbal or written communica- 
tions or executing other orders. In Scotland 
there are officers attached to the courts, 
called “messengers at arms.” 

An officer attached to a bankruptcy court, 
whose duty consists, among other things, in 
seizing and taking possession of the bank- | 
rupt’s estate during the proceedings in bank- 
ruptey. ; 

The messenger of the English court of 
chancery has the duty of attending on the 
great seal, either in person or by deputy, 
and ‘must. be. ready to execute all such or- 
ders as he shall receive from the lord chan- 
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cellor, lord keeper, or lords commissioners. 
Brown. 7 


Messis sementem sequitur. The crop belongs 
to [follows] the sower. A maxim in Scotch 
law. Where a person is in possession of land 
which he has reason to believe is his own, 
and sows that land, he will have a right to the 
` crops, although before it is cut down it should 
be discovered that another has a preferable 
title to the land. Bell. 


MESSUAGE. This term is now synonymous 
with “dwelling-house,” but had once a more 
extended signification. It is frequently used 
in deeds, in deseribing the premises. Marmet 
Co. v. Archibald, 37 W. Va. 778, 17 S. E. 300; 
Grimes v. Wilson, 4 Blackf, (Ind.) 333; Derby 
v. Jones, 27 Me. 360; Davis v. Lowden, 56 N. 
J. Eq. 126, 38 Atl. 648. Dwelling-house with 
the adjacent buildings and curtilage, Hall 
v. Philadelphia Co., 78 8. B. 755, 757, 72 W. Va. 
573; State v. Cooper (Mo. Sup.) 246 S. W. 
892, 893. 


Although the word ‘‘messuage” may, there is no 
necessity that it must, import more than the word 
“dwelling-house,” with which word it is frequently 
put in apposition and used synonymously. 2 Bing. 
N. C. 617. 


In Scotland 


The principal dwelling-house within a bar- 
ony. Bell. 


MESTIZO. A mongrel or person of mixed 
blood; sometimes used as equivalent to ‘“oc- 
toroon,” that is, the child of a white person 
and a quadroon, sometimes as denoting a 
person one of whose parents was a Spaniard 
and the other an American Indian. 


META. Lat. A goal, bound, or turning- 
point. In old English law, the term was used 
to denote a bound or boundary line of land; 
a landmark; a material object, as a tree or a 
pillar, marking the position or beginning of 
a boundary line. : 


METACHRONISM. An error in computation 
of time. 


METALLIC. “Consisting of or having the 
characters of a metal. * * * Having one 
or more properties resembling those of met- 
als.” Tryssell Mfg. Co. v, 8. E. & M. Vernon, 
Inc, (D. C.) 11 F.(2d) 289, 290, 291. 


METALLUM. Lat. In Roman law. Metal; 
a mine. Labor in mines, as a punishment for 
crime. Dig. 40, 5, 24,5; Calvin. 


METAPHYSICS. The science of being; the 
science which deals with ultimate reality. 
Vineland Trust Co. v. Westendorf, 98 A, 314, 
86 N. J. Eq. 348. 


METATUS. In old European law. A dwell- 
ing; a seat; a station; quarters; the place 
where one lives or stays. Spelman. 


METROPOLIS 


METAYER SYSTEM. A system of agricul- 
tural holdings, under which the land is di- 
vided, in small farms, among single families, 
the landlord generally supplying the stock 
whieh the agricultural system of the country | 
is considered to require, and receiving, in lieu 
of rent and profit, a fixed proportion: of the 
produce. This proportion, which is generally 
paid in kind, is usually one-half. 1 Mill, Pol. 
Econ. 296, 363; and 2 Smith, Wealth Nat. 
8, c. ii, The system prevails in some parts of 
France and Italy. 


METECORN. A measure or portion of corn, 
given by a lord to customary tenants as @ 
reward and encouragement for labor. Cow- 
ell. 


METEGAVEL. A tribute or rent paid in vic- 
tuals. Cowell. 


METER. An instrument of measnrement; as 
a coal-meter, a gas-meter, a land-meter. 
Also see Metre. 


METES AND BOUNDS. In conveyancing. 
The boundary lines of lands, with their ter- 
minating points or angles. People v. Guth- 
rie, 46 Ill. App. 128; Rollins v. Mooers, 25 
Me. 196; Moore v. Walsh, 93 A. 355, 356, 37 R. 
I. 436. 


METEWAND, or METEYARD. A staff of a 
certain length wherewith measures are taken. 


Math- 
Anc. Inst. Eng. 


METHEL. Sax. Speech; discourse, 
lian, to speak; to harangue. 


METHOD. The mode of operating, or the 
means of attaining an object. In patent law. 
“Engine” and “method” mean the same thing, 
and may be the subject of a patent. Method, 
properly speaking, is only placing several 
things, or performing several operations, in 
the most convenient order, but it may signify 
a contrivance or device. Fessen. Pat. 127; 
Hornblower v. Boulton, 8 Term R. 106, ` 


METHOMANIA. See Insanity. 


METRE. The unit of measure in the “metric 
system” of weights and measures. It is a 
measure of length, being the ten-millionth 
part of the distance from the equator to the 
north pole, and equivalent to 39.87 inches. 
From this unit all the other denominations of 
measure, as well as of weight, are derived. 
The metric system was first adopted in 
France in 1795. 


METRIC SYSTEM. A system of measures for 
length, surface, weight, and capacity, found- 
ed on the metre as a unit. It originated in 
France, has been established by law there and 
in some other countries, and is recommended 
for general use by other governments, 


METROPOLIS. A mother city; one from 
which a colony was sent out. The capital of 
a province, Calvin. 


METROPOLITAN 


METROPOLITAN. In English law. One of 
the titles of an archbishop. Derived from 
the circumstance that archbishops were con- 
‘secrated at first in the metropolis of a prov- 
ince. 4 Inst. 94, 

In England, the word is frequently used 
to designate a statute, institution, govern- 
mental agency, etc., relating exclusively or 
especially to the city of London; e. g., the 
metropolitan board of works, metropolitan 
buildings act, ete. 


METROPOLITAN BOARD OF WORKS. A 
board constituted in 1855 by St. 18 & 19 Vict. 
c. 120, for the better sewering, draining, pav- 
ing, cleansing, lighting, and improving the 
metropolis (London.) The board is elected by. 
vestries and district boards, who in their turn 
are elected by the rate-payers. Wharton. 


METROPOLITAN POLICE DISTRICT. A 
region composed of New York city and some 
adjacent territory, which was, for police pur- 
poses, organized as one district, and provided 
with a police force common to the whole. 


METTESHEP, or METTENSCHEP. In old 
records. An acknowledgment paid in a cer- 
tain measure of corn; or a fine or penalty 
imposed on tenants for default in not doing 
their customary service in cutting the lord’s 
corn. 


METUS. Lat. Fear; terror. In a technical 
sense, a reasonable and well-grounded appre- 
hension of some great evil, such as death or 
mayhem, and not arising out of mere timid- 
ity, but such as might fall upon a man of 
courage. Fear must be of this description in 
order to amount to duress avoiding a con- 
tract. See Bract. lib. 2, c, 5; 1 Bl Comm, 
131; Calvin: 


MEUBLES. Jn French law. The movables 
of English law. Things are meubles from 
either of two causes: (1) From their own 
nature, €. g., tables, chairs; or (2) from the 
determination of the law, e. g., obligations. 


MEUBLES MEUBLANS. In French law. 
The utensils and articles of ornament usual 
in a dwelling-house. Brown. 


Meum est promittere, non dimittere. It is mine 
to promise, not to discharge. 2 Rolle, 39. 


MICHAELMAS. The feast of the Archangel 
Michael, celebrated in England on the 29th 
of September, and one of the usual quarter 
days. 


MICHAELMAS HEAD COURT. A meeting of 
the heritors of Scotland, at which the roll of 
freeholders used to be revised. See Bell. 


MICHAELMAS TERM. One of the four terms 
of the English courts of common law, begin- 
ning on the 2d day of November and ending 
on the 25th. 3 Steph. Comm, 662, 
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MICHE, or MICH. O. Eng. To practice 
crimes requiring concealment or secrecy; to 
pilfer articles secretly. Micher, one who prac- 
tices secret crime. Webster. 


MICHEL-GEMOT. One of the names of the 
general council immemorially held in Eng- 
land. The Witenagemote. 

One of the great councils of king and noble- ` 
men in Saxon times, Jacob. 


MICHEL-SYNOTH. Great council, One of 
the names of the general council of the king- 
dom in the times of the Saxons. 1 BL Comm. 
147. 


MICHERY. 
cheating. 


In old English law. Theft; 


MIDDLE LINE OF. MAIN CHANNEL. The 
equidistant point in the main channel of the 
river between the well-defined banks on ei- 
ther shore. Hearne v. State, 121 Ark. 460, 181 
8S. W. 291, 295. 


MIDDLE OF THE RIVER. The phrases 
“middle of the river” and “middle of the 
main channel’ are equivalent expressions, 
and both mean the main line of the channel 
or the middle thread of the current. West- 
ern Union Tel. Co. of Illinois v, Louisville & 
N. R. Co., 270 Ill. 399, 110 N. E. 583, 591, Ann. 
Cas. 1917B, 670. 


MIDDLE TERM. A phrase used in logie to 
denote the term which occurs in both of the 
premises in the syllogism, being the means of 
bringing together the two terms in the con- 
clusion, 


MIDDLE THREAD. The middle thread of a 
stream is au imaginary line drawn length- 
wise through the middle of its current. 


MIDDLEMAN. An agent between two par- 
ties, an intermediary who performs the office 
of a broker or factor between seller and buyer, 
producer and consumer, land-owner and ten- 
ant, ete. Southack v. Lane, 32 Mise. Rep. 
141, 65 N. Y. Supp. 629; Synnott v. Shaugh- 
nessy, 2 Idaho, 122, 7 Pac. 89. Brokers are 
“middlemen” only where, without having un- 
dertaken to act as agents, for either party, or 
to exercise their skill, knowledge, or influ- 
ence, they merely bring the parties together 
to deal for themselves, and stand indifferent 
between them, Geddes v. Rhee, 126 Minn. 517, 
148 N. W. 549, 550; King v. Reed, 24 Cal. 
App. 228, 141 P. 41, 48; Stapp v. Godfrey, 
158 Iowa, 376, 139 N. W. 893, 804. 

One who has been employed as an agent 
by a principal, and who has employed a sub- 
agent under him by authority of the principal, 
either express or implied. 

A person who is employed both by the seller 
and purchaser of goods, or by the purchaser. 
alone, to receive them into his possession, for 
the purpose of doing something in or about 
them. 
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A middleman, in Ireland, is a person who takes 
land in large tracts from’ the proprietors, and then 
rents it out to the peasantry in smal] portions at 
a greatly enhanced price. Wharton. 


MIDDLESEX, BILL OF. See Bill. 
MIDSHIPMAN. In ships of war, a kind of 
naval cadet, whose business is to second or 
transmit the orders of the superior officers 
and assist in the necessary business of the 
vessel, but understood to be in training for a 
commission. .A passed midshipman is one 
who has passed an examination and is a 
candidate for promotion to the rank of lieu- 
tenant. See U, 8. v. Cook, 128 U. S. 254, 9 
Sup. Ct. 108, 32 L. Hd. 464. 


MIDSUMMER-DAY. The summer solstice, 
which is on the 24th day of June, and the 
feast of St. John the Baptist, a festival first 
mentioned by Maximus Tauricensis, A. D. 


400. It is generally a quarter-day for the 
payment of rents, ete. Wharton, 
MIDWIFE. In medical "jurisprudence. A 


woman who assists at childbirth; 
coucheuse. 


an ac- 


MIESES. In Spanish law. Crops of grain. 
White, New Recop. b. 1, tit. 7, c. 5, § 2. 


MIGHT, v. Had power or was possible. 
Lewiston Milling Co. v. Cardiff (C. ©. A.) 266 
F. 758, 758. 


Migrans jura amittat ac privilegia et im- 
munitates demicilii prioris. One who emigrates 
will lose the rights, privileges, and immunities 
of his former domicile. Voet, Com. ad. Pand. 
tom. i. 347; 1 Kent, Comm. 76. 


MILE. A measure of length or distance, con- 
taining 8 furlongs, or 1,760 yards, or 5,280 
feet. This is the measure of an ordinary or 
statute mile; but the nautical or geographieal 
mile contains 6,080 feet. 


MILEAGE. A payment or charge, at a fixed 
rate per mile, allowed as a compensation for 
traveling expenses to members of legislative 
bodies, witnesses, sheriffs, and bailiffs. Rich- 
ardson v. State, 66 Ohio St. 108, 63 N. E. 598; 
Howes v. Abbott, 78 Cal. 270, 20 Pac. 572; 
State v. Clausen, 142 Wash. 450, 253 P. 805, 
807. . 


MILES. Lat. 


In the Civil Law 
A soldier. 


In Old English Law 
A knight, because military service was part 
of the feudal tenure. Also a tenant by mili- 
tary service, not a knight. 1 Bl Comm. 404; 
Seld. Tit. Hon. 334. 


MILESTONES. Stones set up to mark the 
miles on a road or railway. f 


MILITARE. To be knighted. 
BL.Law Dict. (8D Ep.)—75 


MILITARY JURISDICTION 


MILITARY. Pertaining to war or to the 
army; concerned with war. Also the whole 
body of soldiers; an army. 7 
MILITARY BOUNTY LAND. See Bounty. 
MILITARY CAUSES. 


In English ` law. 


‘Causes of action or injuries cognizable in the 


court military, or court of chivalry. ê BI. 


Comm. 103. 


MILITARY COMMISSIONS. Courts whose 
procedure and composition are modeled, upon 
courts-martial, being the tribunals by “which 
alleged violations of martial law are tried and 
determined. The membership of such com- 
missions is commonly made up of civilians and 
army Officers. They are probably not known 
outside of the United States, and were first 
used by General Scott during the Mexican 
war. 15 Amer, & Eng. Enc. Law, 473. 


MILITARY COURTS. In England the court 
of chivalry and courts-martial, in America 
courts-martial and courts of inquiry, are call- 
ed by this general name. 


MILITARY FEUDS. See Feud. 


MILITARY FORCES. Espionage Act June 
15, 1917, prohibiting attempts to cause dis- 
loyalty, insubordination, mutiny, and refusal 
of duty in the military forces of the United 
States, includes in the term “military forces” 
persons subject to be called into active sery- 
ice under Selective Service Act May 18, 1917. 
Auderson v. U. S. (C. Č. A.) 264 F. 75, 76; 
White v. United States (C. ©. A.) 263 F. 17, - 
19, but see contra, United States v. Hall (D. 
C.) 248 F. 150, 152. 


MILITARY GOVERNMENT. The dominion 
exercised by a general over a conquered state 
or province. It is a mere application or ex- 
tensiou of the force by which the conquest 
was effected, to the end of keeping the van- 
quished in subjection; and being derived 
from war, is incompatible with a state of 
peace. Com. v. Shortall, 206 Pa. 165, 55 Atl. 
952, 65 L. R. A. 193, 98 Am. St. Rep. 759. 


MILITARY JURISDICTION. “There are, un- 
der the constitution, three kinds of military 
jurisdictionmone to be exercised both in 
peace and war; another to be exercised in 
time of foreign war without the boundaries 
of the United States, or in time of rebellion 
and civil war within states or districts oc- 
cupied by rebels treated as belligerents; and 
a third to be exercised in time of invasion or 
insurretion within the limits of the United 
States, or during rebellion within the limits 
of states maintaining adhesion to the national 
government, when the public danger requires 
its exercise. The first of these may be called 
‘jurisdiction under military law,’ and is found 
in acts of congress prescribing rules and ar- 
ticles of war, or otherwise providing for the 
government of the national forces; the sec- 
ond may be distinguished as ‘military govern- 
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ment,’ superseding, as far as may be deemed 
expedient, the local law, and exercised by the 
military commander under the direction of 
the president, with the express or implied 
sanction of congress; while the third may be 
denominated ‘martial law proper,’ and is 
called into action by congress, or temporarily, 
when the action of congress cannot be invited, 
and in the case of justifying or excusing 
peril, by the president, in times of insurrec- 
tion or invasion, or of civil or foreign war, 
within districts or localities where ordinary 
law no longer adequately secures public safe- 
ty and private rights.” Per Chase, C. J., in 
Ex parte Milligan, 4 Wall. 141, 18 L. Ed. 281. 


MILITARY LAW. A system of regulations 
for the government of an army. 1 Kent, 
Comm. 341, note. That branch of the laws 
which respects military discipline and the 
government of persons employed in the mili- 
tary service.. De Hart, Mil. Law, 16. State 
v. Rankin, 4 Cold. (Tenn.) 156; Johnson v. 
Jones, 44 Ill. 153, 92 Am. Dec. 159; In re 
Bogart, 3 Fed. Cas. 801; Neall v. U. S., 118 
Fed. 704, 56 C. C. A. 31. Military is distinct 
from martial law, in that it applies only to 
persons in the military or naval service of 
the government; whereas, martial law, when 
once established, applies alike to citizens and 
soldiers and supersedes civil law. U. S. v. 
McDouald (D. C.) 265 F. 754, 761; Bishop V. 
Vandercook, 228 Mich. 299, 200 N. W. 278, 
280. 


M!LITARY OFFENSES. Those offenses 
which are cognizable by the courts military, 
as insubordination, sleeping on guard, deser- 
tion, ete. 


MILITARY OFFICE. See Office. 


MILITARY OFFICER. See Officer. 


MILITARY SERVICE. Every branch of 
service in either the armies or navies of the 
United States. Maclean v. Brodigan, 41 Nev. 
468, 172 P. 375, 877; In re Opinion to the 
Governor, 41 R. I. 118, 102 A. 918. “Active 
military service” within exemption provision 
of life policy is service in garrison or at sea 
in time of peace or before an enemy in time 
of war. Redd v. American Cent. Life Ins. 
Co., 200 Mo, App. 383, 207 S. W. 74, 75. See 
also Rex Health & Accident Ins, Co. v. Pet- 
tiford, 74 Ind. App. 507, 129 N. E. 248; Ben- 
ham v. American Central Life Ins. Co., 140 
Ark. 612, 217 8. W. 462, 463; Ruddock v. De- 
troit Life Ins. Co., 209 Mich. 638, 177 N. W. 
242, 247. 


MILITARY STATE. The soldiery of the king- 
dom of Great Britain, 


MILITARY TENURES. The various tenures 
by knight-service, grand-serjeanty, cornage, 
etc., are frequently called “military tenures,” 
from the náture of the services which they 
involved.. 1 Steph. Comm. 204. 


v> 
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MILITARY- TESTAMENT. See Testament. 


MILITES. Lat. 
law, freeholders. 


Knights; and, in Scotch 


MILITIA. The body of citizens in a state, en- 
rolled for discipline as a military force, but 
not engaged in actual service except in emer- 
geucies, as distinguished from regular troops 
or a standing army. See Ex parte McCants, 
39 Ala. 112; Worth v. Craven County, 118 N. 
C. 112, 24 8. E. 778; Brown v. Newark, 29 N. 
J. Law, 288; Story v. Perkins (D. C.) 243 
F. 997, 999. 


MILK. In England milk means, commercially 
speaking, skimmed milk. 


MILL. i. A complicated engine or machine 
for grinding and reducing to fine particles 
grain, fruit, or other substance, or for per- 
forming other operations by means of wheels 
and a circular motion; also the building con- 
taining such machinery. State v. Livermore, 
44 N. H. 387; Lamborn v. Bell, 18 Colo. 346, 
32 P. 989, 20 L. R. A. 241: Home Mut. Ins. Co. 
v. Roe, 71 Wis. 33, 36 N. W. 594; Halpin v. 
Insurance Co., 120 N. Y. 73, 23 N. E. 989; 
Southwest Missouri Light Co. v. Schuerich, 
174 Mo. 235, 73 S. W. 496; . Casey v. Barber 
Asphalt Paving Co. (C. C. A.) 202 F. 1, 5. 


The word as used in Employers’ Liability Act has 
been extended to include not only the building in 
which the business of manufacturing is carried on, 
but the dam, flume, and ways which the master 
provides for the use of those employés. Boody Y. K. 
& C. Mig. Co., 77 N. H. 208, 90 A. 859, 860, L. R. A 
1916A, 10, Ann. Cas. 1914D, 1280. 


2. An American money of account, of the 
value of the tenth part of a cent. 


MILL-HOLMS. Low meadows and other 
fields in the vicinity of mills, or watery places 
about mill-dams. Enc. Lond. 


MILL OATS. A species of wild oats of vol- 
unteer growth with a dark brown or almost 
black Kernel incased in hard cover with stiff 
peard, having low food value. Gibson v. 
State, 214 Ala. 38, 106 So. 231, 238. 


MILE PRIVILEGE. The right of a riparian 
proprietor to erect a mill on his land and to 
use the power furnished by the stream for 
the purpose of operating the mill, with due 
regard to the rights of other: owners above 
and below him on the stream. Gould v. Bos- 
ton Duck Co., 13 Gray (Mass.) 452; Hutchin- 
son v. Chase, 39 Me. 511, 63 Am. Dec. 645; 
Moore v. Fletcher, 16 Me, 65, 33 Am. Dec. 633 ; 
Whitney v. Wheeler Cotton Mills, 151 Mass. 
396, 24 N. E. 774, 7 L. R. A. 613; Rome Ry. & 
Light Co. v. Loeb, 141 Ga. 202, 80 S. E. 785, 
787, Ann. Cas. 1915C, 1023. 


MILL RUN, The lumber that comes from the 
mill in the ordinary process of its operation: 
Pye v. Eagle Lake Lumber Co., 66 Cal. App. 
584, 227 P, 193, 194. 
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MILL SITE. In general, a parcel of land. on 
or contiguous to a water-course, suitable for 
the erection and operation of a mill operated 
by the power furnished by the stream. See 
Occum Co. v. Sprague Mfg. Co., 35 Conn. 512; 
Hasbrouct v. Vermilyea, 6 Cow. (N. Y.) 681; 
Mandevillé v. Comstock, 9 Mich. 537. Spe- 
cifically, in American mining law, a parcel of 
land constituting a portion of the public do- 
main, located and claimed by the owner of a 
mining claim under the laws of the United 
States (or purchased by him from the govern- 
ment and patented,) not exceeding five acres 
in extent, not including any mineral land, 
not contiguous to the vein or lode, and occu- 
pied and used for the purpose of a mill or for 
other uses directly connected with the oper- 
ation of the mine; or a similar parcel of land 
located and actually used for the purpose of 
a mill or reduction plant, but not by the own- 
er of an existing mine nor in connection with 
any particular mining claim. See U. S. Rev. 
St. § 2337 (80 USCA § 42). 


MILLBANK PRISON. Formerly called the 
“Penitentiary at Millbank.” A prison at 
Westminster, for convicts under sentence of 
transportation, until the sentence or order 
shall be executed, or the convict be entitled 
to freedom, or be removed to some other place 
of confinement. This prison is placed under 
the inspectors of prisons appointed by the 
secretary of state, who are a body corporate, 
“The Inspectors of the Millbank Prison.” The 
inspectors make regulations for the govern- 
ment thereof, subject to the approbation of 
the secretary of state, and yearly reports to 
him, to be laid before parliament. The secre- 
tary also appoints a governor, chaplain, med- 
ical officer, matron, ete. Wharton. 


MILLEATE, or MILL-LEAT. A trench to 
convey water to or from a mill. St. 7 Jac. I. 
c. 19. 


MILLED MONEY. This term means merely 
coined money; and it is not necessary that 
it should be marked or rolled on the edges. 
Leach, 708. 


MILLING IN TRANSIT. A special privilege 
allowable at certain designated points, where- 
by the carrier, having transported grain to a 
shipper’s mill, agrees that the shipper may re- 
ship the meal without charge and for which 
extra compensation is usually exacted by in- 
terstate carriers under control of the Inter- 
state Commerce Commission. Priebe v. 
Southern Ry. Co., 189 Ala. 427, 66 So. 573, 
574. 


MIL-REIS. The name of a piece of money in 
the coinage of Portugal, and the Azores and 
Madeira islands. Its value at the custom- 
house, according as it is coined in the first, 
second, or third of the places named, is $1.12, 
or 83% cents, or $1. 


MINA. In old English law. A measure of 
corn or grain. Cowell; Spelman. 


MINE RUN COAL 


MINABLE COAL. Coal that could be profita- 
bly mined by judicious methods, Auxier Coal 
Co. v. Big Sandy & Millers Creek Coal Co., 194 
Ky. 14, 288 S. W. 189, 191. 


MINAGE. A toll or duty paid for selling corn 
by the mina. Cowell. 


MINARE. In old records. To mine or dig 
mines. Minator,a miner. Cowell. 
MINATOR CARUCAE. A plowman. Cowell. 


Minatur innocentibus qui parcit nocentibus. 4 
Coke, 45. He threatens the innocent who 
spares the guilty. 


MIND. In its legal sense, “mind” means only 
the ability to will, to direct, to permit, or to 
assent. In this sense, a corporation has a 
mind, and exerts its mind each time that it 
assents to the terms of a contract. McDer- 
mott v. Evening Journal Ass'n, 43 N, J. Law, 
492, 39 Am. Rep. 606. 


MIND AND MEMORY. A phrase applied to 
testators, denoting the possession of mental 
capacity to make a will. In order to make a 
valid will, the testator must have a sound and 
disposing mind and memory. In other words, 
he ought to be capable of making his will, 
with an understanding of the nature of the 
business in which he is engaged, a recollection 
of the property he means to dispose of, of the 
persons who are the objects of his bounty, 
and the manner in which it is to be distributed 
between them. Harrison v. Rowan, 3. Wash. 
©. C. 585, Fed. Cas. No. 6,141. 


MINE. A pit or excavation in the earth, from 
which metallic ores or other mineral sub- 
stances are taken by digging. Webster; Mar- 
vel v. Merritt, 116 U. S. 11, 6 S. Ct. 207, 29 
L. Ed. 550; Murray v. Allred, 100 Teun. 100, 
43 S. W. 355, 39 L. R. A. 249, 66 Am. St. Rep. 
740; Barton v. Wichita River Oil Co. (Tex. 
Civ. App.) 187 S. W. 1043, 1046; Sovereign 
Camp, W. O. W. v. Arthur, 144 Ark. 114, 222 
S. W. 729, 731; Richards v. Fleming Coal Co., 
104 Kan. 330, 179 P. 380, 381, 382. 


A “mine,” within the meaning of Anthracite Min- 
ing Act includes the underground workings, excava- 
tions, and shafts connected below the surface by tun- 
nels and other ways and openings and operated by 
one general haulage, ventilation, and mine railroad 
system, but it does not include separate and distinct 
underground operations disconnected or operated by 
separate and distinct mining systems, whether such 
separate workings are under a common ownership 
or not. Janosky v. Lehigh Valley Coal Co., 241 Pa. 
190, 88 A. 419, 420. 

Within constitutional provision relative to taxation 
“mine” is said to be a mineral deposit, metallic or 
nonmetallic, developed so as to produce and actually 
be capable of yielding proceeds. Northern Pac. Ry. 
Co, v. Mjelde, 48 Mont. 287, 137 P. 386, 387. 


MINE RUN COAL. Fine broken coal and 
dust obtained by removing lumps and using 
fine coal underneath. Brodmeier v. Lamb, 170 
Minn. 143, 212 N. W. 187, 188. 


MINER — 


MINER. . One who mines: a digger for metals 
and other minerals. While men of scientific 
attainments, or of experience in the use of 
machinery, are to be found in this class, yet 
the word by which the class is designated im- 
ports neither learning nor skill. Watson v. 
Lederer, 11 Golo. 577, 19 P. 604, 1 L. R. A. 
854, 7 Am. St. Rep. 263; Barton v. Wichita 
River Oil Co. (Tex.Civ.App.) 187 S. W. 1043, 
1046. 

MINER'S INCH. See Inch. 

MINERAL, adj. - Relating to minerals or the 
process and business of mining; bearing or 
producing valuable minerals. 


MINERAL, n. Any valuable inert or life- 
less substance formed or deposited in its 
present position through natural agencies 
alone, and which is found either in or upon 
the soil of the earth or in the rocks beneath 
the soil. Barringer & Adams, Mines, p. lxxvi. 


Any natural constituent of the crust of the earth, 
inorganic or fossil, homogeneous in structure, hav- 
ing a definite chemical composition and known 
crystallization. See Webster; Cent. Dict. . 

The term includes all fossil bodies or matters dug 
out of mines or quarries, whence anything may be 
dug, such as beds of stone which may be quarried. 
Earl of Rosse v. Wainman, 14 Mees. & W. 872. 

In its common acceptation, the term may be said 
to include those parts of the earth which are capable 
of being mined or extracted from beneath the sur- 
face, and which have a commercial value, Williams 
© v. South Penn Oil Co., 52 W. Va. 181, 43 S. E. 214, 
60 L. R. A. 795. But, in its widest sense, “minerals” 

may be described as comprising all the substances 
which now form or which once formed a part of the 

solid body of the earth, both external and internal, 
and which are now destitute of or incapable of sup- 
porting animal or vegetable life. In this sense, the 
word includes not only the various ores of the 
precious metals, but also coal, clay, marble, stone of 
various sorts, slate, salt, sand, natural gas, petro- 
leum, and water. See Northern Pac. R. Co. v. Soder- 

berg, 43 C. C. A. 620, IH F. 425; Murray v. Allred, 100 

Tenn. 100, 48 S. W. 355, 39 L. R. A. 249, 66 Am. St. 

Rep. 740; Gibson v. Tyson, 5 Watts (Pa.) 38; Henry 
y. Lowe, 73 Mo. 99; Westmoreland, etc., Gas Co. v. 

De Witt, 130 Pa. 235, 18 A. 724, 5 L. R. A. 731; Marvel 
v. Merritt, 6 S. Ct. 207, 116 U. S. 11, 29 L. Ed. 660; 

State v. Parker, 61 Tex. 268; Ridgway Light, etc., 

Co. y. Elk County, 191 Pa. 465, 43 A. 323; Robinson 
v. Wheeling Steel & Iron Co., 99 W, Va. 435, 129 S. B. 
$11, 312. Thus oil and gas are minerals. Hamilton 
vy. Foster, 272 Pa. 95, 116 A. 50,52; Ferguson vy. Steen 

(Tex. Civ. App.) 293 S. W. 318, 320; Barker vy. Camp- 
bell-Ratcliff! Land Co., 64 Ökl. 249, 167 P. 468, 469, 
`L. R. A. 1918A, 487; Kentucky Coke Co. v. Keystone 

Gas Co. (C. C. A.) 296 F. 320, 323. 


MINERAL DISTRICT. A term occasionally 
used in acts of congress, designating in a 
general way those portions or regions of the 
country where valuable minerals are mostly 
found, or where the business of mining is 
chiefly carried on, but carrying no very pre- 
cise meaning and not a known term of the 
law. See U.S. v. Smith (C. C.) 11 F. 490. 


MINERAL LAND ENTRY. See Entry. 
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MINERAL LANDS. See Land. 


MINERAL LODE. A mineral bed of rock 
with definite boundaries in a general mass of 
the mountain and also any zone cr belt of 
mineralized rock lying within boundaries 
clearly separating it from the neighboring 
rock. Duffield v. San Francisco Chemical Co. 
(C. C. A.) 205 F. 480, 484. 

MINERATOR. 


In old records. A miner. 


Minima pena corporalis est major qualibet pe- 
cuniaria, The smallest corporal punishment 
is greater than any pecuniary one, 2 Inst. 
220. 


Minime mutanda sunt que certam habuerunt in- 
terpretationem. Things which have had a cer- 
tain interpretation [whose interpretation has 
been settled, as by common opinion] are not 
to be altered. Co. Litt. 365; Wing. Max. p. 
748, max. 202. 


MINIMENT, An old form of muniment, (q. v.) 
Blount. 


MINIMUM CHARGE. A “minimum charge” 
in connection with public utilities rate-fixing 
means the minimum monthly bill which will 
be rendered regardless of whether or not a 
customer has used sufficient of the commodity 
to make up that sum at the agreed rate. Ash- 
tabula Gas Co. v. Publie Utilities Commission, 
102 Ohio St. 678, 133 N. D. 915, 916, 20 A. L. R. 
217. i 


Minimum est nihilo proximum. 
is next to nothing. 


The smallest 


MINIMUM WAGE. Such an amount as will 
maintain a normal standard of living, includ- 
ing the preservation of the health and eff- 
ciency of the worker. . 


MINING. The process or business of extract- 
ing from the earth the precious or valuable 
metals, either in their native state or in their 
ores. In re Rollins Gold Min. Co. (D. C.) 
102 F. 985. As ordinarily used, the term does 
not include the extraction from the earth of 
rock, marble, or slate, which is commonly de- 
scribed as “quarrying,” although coal anil 
salt are “mined;” nor does it include sink- 
ing wells or shafts for petroleum or natural 
gas, unless expressly so declared by statute, 
as is the ease in Indiana. See State v. Indi- 
ana, etc., Min. Co., 120 Ind. 575, 22 N. E. 778, 
6 L. R. A. 579; Williams v. Citizens’ En- 
terprise Co., 153 Ind. 496, 55 N. E. 425. 


MINING CLAIM. A parcel of land, contain- 
ing precious metal in its soil or rock, and ap- 
propriated by an individual, according to es- 
tablished rules, by the process of “location.” 
St. Louis Smelting & Refining Co. v. Kemp, 
104 U. S. 649, 26 L. Ed. 875; Northern Pac, 
R. Co. v. Sanders, 49 F. 135, 1.0. C. A. 192; 
Gleeson v. Mining Co.,.138 Nev. 470; Lock- 
hard v. Asher Lumber Co. (C. C.) 123 F. 493. 
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MINING COMPANIES. ‘This designation was 
formerly applied in England to the associa- 
tions formed in London in.1825 for working 
mines in Mexico and South America; but at 
present it comprises, both in England and 
America, all mining projects carried on by 
joint-stock associations or corporations. Ra- 
palje & Lawrence. 


MINING DISTRICT. A section of country 
usually designated by name and described or 
understood as being confined within certain 
natural boundaries, in which the precious 
metals (or their ores) are found in paying 
quantities, and which is worked therefor, un- 
der rules and regulations prescribed or agreed 
upon by the miners therein. U. S$. v. Smith 
(C. C.) 11 F. 490. 


MINING LEASE. A lease of a mine or min- 
ing claim or a portion thereof, to be work- 
ed by the lessee, usually under conditions as 
to the amount and character of work to be 
done, and reserving compensation to the lessor 
either in the form of a fixed rent or a royalty 
on the tonnage of ore mined, and which (as 
distinguished from a license) conveys to the 
lessce an interest or estate in the land, and 
(as distinguished from an ordinary lease) con- 
veys not merely the temporary use and occu- 
pation of the land, but a portion of the land 
itself, that is, the ore in place and unsevered 
and to be extracted by the lessee. See Austin 
v. Huntsville Min. Co., 72 Mo. 541, 37 Am. Rep. 
446; Buchannan v. Cole, 57 Mo. App. 11; 
Knight v. Indiana Coal Co., 47 Ind. 113, 17 
Am. Rep. 692; Sanderson v. Scranton, 105 
Pa. 478. 


MINING LOCATION. The act of appropriat- 
ing and claiming, according to certain es- 
tablished rules and local customs, a parcel 
of land of defined area, upon or in which one 
or more of the precious metals or their ores 
have been discovered, and which constitutes 
a portion of the public domain, with the de- 
clared intention to occupy and work it for 
mining purposes under the implied license of 
the United States. Also the parcel of land 
so occupied and appropriated. See Poire v. 
Wells, 6 Colo. 412; St. Louis Smelting & Re- 
fining Co. v. Kemp, 104 U. S. 649, 26 L. Ed. 
875; Golden Fleece, etc., Min. Co. v. Cable, 
ete., Min. Co., 12 Nev. 828; Gleeson v. Martin 
White Min. Co., 18 Nev. 456; Walrath v. 
Champion Min. Co. (C. C.) 68 F. 556. 


MINING PARTNERSHIP. An association of 
several owners of a mine for co-operation in 
working the mine. A mining partnership is 
governed by many of the rules relating to 
ordinary partnerships, but also by some rules 
peculiar to itself, one of which is that one 
person may convey his interest in the mine 
and business without dissolving the partner- 
ship. Kahn v. Central Smelting Co., 102 U. S. 
645, 26 L. Ed. 266; Higgins v. Armstrong, 9 
Colo. 38, 10 P. 232; Skillman v. Lachman, 23 
Cal, 203, 88 Am. Dec. 96; Kimberly y. Arms, 


MINISTERIAL 


129 U. S. 512, 9 S. Ct. 355, 32 L. Hd. 764; 
Sturm v. Ulrich (C. C. A.) 10 F.2d) 9, 12; 
Kennedy v. Beets Oil Co., 105 Okl. 1, 231 P. 
508, 511. 


MINISTER. 
In Public Law 


One of the highest functionaries in the or- 
ganization of civil government, standing next 
to the sovereign or executive head, acting as 
his immediate auxiliary, and being generally 
charged with the administration of one of the 
great bureaus or departments of the executive 
branch of government. Otherwise called a 
“cabinet minister,” “secretary of state,” or 
“secretary of a department.” 


In International Law 


An officer appointed by the government of 
one nation as a mediator or arbitrator bè 
tween two other nations who are engaged in 
a controversy, with their consent, with a 
view to effecting an amicable adjustment of 
the dispute. 

A general name given to the diplomatic 
representatives sent by one state to another, 
including ambassadors, envoys, and residents. 


In Ecclesiastical Law 


A person ordained according to the usages 
of some church or associated body of Chris- 
tians for the preaching of the gospel and an- 
ing the pastoral office. 


In Practice 


An officer of justice, charged with the ex- 
ecution of the law, and hence termed a “min- 
isterial officer;” such as a sheriff, bailiff, 
coroner, sheriff’s officer. Britt. ¢. 21. 

An agent; one who acts not by any inher- 
ent authority, but under another. | 


In General 


— Foreign minister. An ambassador, minister, 
or envoy from a foreign government. Chero- 
kee Nation v. Georgia, 5 Pet. 56, 8 L. Ed. 25. 


—Ministers plenipotentiary. Ministers plenipo- 
tentiary, possess full powers, and are of much 
greater distinction than simple ministers. 
These are without any particular attribution 
of rank and character, but by custom are now 
placed immediately below the ambassador, or 
on a level with the envoy extraordinary; Vat- 
tel, liv. 4, c. 5, § 74; 1 Kent 48; Merlin, Ré- 
pert. 


—Public minister. In international law. A 
general term comprehending all the higher 
classes of diplomatic representatives,—as am- 
bassadors, envoys, residents, —but not inelud- 
ing the commercial representatives, such as 
consuls. | 


MINISTERIAL. That which is done under 
the authority of a superior; opposed to ju- 
dicial; that which involves obedience to in- 
structions, but demands no special discretion, 
judgment, or skill. 


MINISTERIAL ACT 


MINISTERIAL ACT. Onc which a person per- 
forms in a prescribed manner, in ohedience 
to the mandate of legal authority, without re- 
gard to or the exercise of his own judgment 
upon the propriety of the act being done. Pen- 
nington v. Streight, 54 Ind. 376; Bair v. 
Struck, 29 Mont. 45, 74 P. 69, 63 L. R. A. 481; 
State v. Nash, 66 Ohio St. 612, 64 N. E. 558; 
Grider v. Tally, 77 Ala. 424, 54 Am. Rep. 65; 
In re Press Printers & Publishers (C. ©. A.) 
12 F.(2d) 660, 662; State v. Bartholomew, 103 
Conn. 607, 132 A. 30, 34; First Nat. Bank v. 
Hayes, 186 Iowa, 892, 171 N. W. 715, 718; 
Boynton v. Brown (Tex. Civ. App.) 164 S. W. 
893, 895. 


MINISTERIAL DUTY. A ministerial duty, 
the performance of which may in proper cas- 
es be required of a public officer by judicial 
proceedings, is one in respect to which noth- 
ing is left to discretion; it is a simple, definite 
duty arising under circumstances admitted 
or proved to exist and imposed by law. State 
v. McGrath, 92 Mo. 355, 5 S. W. 29; Missis- 
sippi v. Johnson, 4 Wall. 498, 18 L. Ed. 437; 
People v. Jerome, 36 Misc. 256, 73 N. Y. 8. 306; 
Duvall v. Swann, 94 Md. 608, 51 A. 617; Gled- 
hill v. Governor, 25 N. J. Law, 351; Houston 
v. Boltz, 169 Ky. 640, 185 8. W. 76, 80; Mott 
v. Hull, 51 Ol. 602, 152 P. 92, L. R. A. 19168, 
1184; Tam v. Los Angeles County, 46 Cal. 
App. 148, 189 P. 462, 468. A ministerial duty 
arises when an individual has such a legal 
interest in its performance that neglect of 
performance becomes a wrong to such in- 
dividual. Morton v. Comptroller General, 4 
S. C. 473. 


MINISTERIAL OFFICE. See Office. 


MINISTERIAL OFFICER. One whose duties 
are purely ministerial, as distinguished from 
executive, legislative, or judicial functions, re- 
quiring obedience to the mandates of superi- 
ors and. not involving the exercise of judgment 
or discretion. See U. S. v. Bell (C. C.) 127 F. 
1002; Waldoe yv. Wallace, 12 Ind. 572; State 
v. Loechner, 65 Neb. 814, 91 N. W. 874, 59 
L. R. A. 915; Reid v. Hood, 2 Nott & McC. 
(S. C.) 169, 10 Am. Dec. 582. 


MINISTERIAL POWER. See Power. 
MINISTERIAL TRUST. See Trust. 


MINISTRANT. The party cross-examining a 
witness was so called, under the old system 
of the ecclesiastical courts. 


MINISTRI REGIS. Lat. In old English law. 
Ministers of the king, applied to the judges 
of the realm, and to all those who hold minis- 
terial offices in the government. 2 Inst. 208. 


MINISTRY. The term as used in England is 
wider than Cabinet and includes all the hold- 
ers of public office who come in and go out 
with the Prime Minister. In this respect it 
may be contrasted with the Permanent Civil 
Service, whose tenure is independent of pub- 
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lic changes. The first English Ministry as 
now understood was formed after the general 
election of 1696. Macaulay, Hist. Engl., ch. 24. 

“Ecclesiastical functions,” or “duties.” Rec- 
tor, etc., of St. George’s Church in City of 
New York v. Morgan, 88 Misc. 702, 152 N. ¥. 
S. 497, 498. ' 


MINOR. An infant or person who is under 
the age of legal competence. One under 
twenty-one. A term derived from the civil 
law, which described a person under a cer: 
tain age as less than so many years. Minor 
viginti quinque annis, one less than twenty: 
five years of age. Inst. 1, 14, 2; Audsley v: 
Hale, 303 Mo. 451, 261 S. W. 117, 123. 

Also, less; of less consideration; lower; a 
person of inferior condition. Fleta, 2, 47, 13, 
15; Calvin. 


MINOR AETAS. Lat. Minority or infancy. 
Cro. Car. 516. Literally, lesser age. f 


MINOR FACT. In the law of evidence. A 
relative, collateral, or subordinate fact; a cir- 
cumstance. Wills, Circ. Nv. 27; Burrill, Circ. 
Ev. p. 121, note, 582: : 


Minor ante tempus agere non potest in casu 
proprietatis nec etiam convenire; differetur us- 
que xtatem; sed non cadit breve. 2 Inst. 291. 
A minor before majority cannot act in a case 
of property, nor even agree; it should be ‘de: 
ferred until majority; but the writ does not 
fail. 


Minor minorem custodire non debet, alios enim | 
presumitur male regere qui seipsum regere nes- 

cit. A minor ought not to be guardian to a 

minor, for he who knows not how to govern 

himself is presumed to be unfit to govern oth- 

ers. Fleta, lib. 1, c. 10; Co. Litt. 88d. 


Minor jurare non potest. A minor cannot 
make oath. Co. Litt. 172b. An infant cannot 
be sworn on a jury. Litt. 289. 


Minor non tenetur respondere durante minori 
ætate, nisi in causa dotis, propter favorem. 3 
Bulst. 148. A minor is not bound to reply. 
during his minority, except as a matter of 
favor in a cause of dower. 


Minor gui infra etatem (2 annorum fuerit ul- 
tagari non potest, nec extra legem poni, quia 
ante talem ætatem, non est sub lege aliqua, nec 
in decenna. Co. Litt. 128. A minor who is un- 
der twelve years of age cannot be outlawed, 
nor placed without the law, because before 
such age he is not under any law, nor in a 
decennary. 


Minor septemdecim annis non admittitur fore 
executorem. A person under seventeen years 
is not admitted to be an executor. 6 Coke, 67. 
A rule of ecclesiastical law. 


MINORA REGALIA. In English law. The 
lesser prerogatives of the crown, including 
the rights of the revenue. 1 Bl: Comm. 241: 
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MINORITY. The state or conditlon of a mi- 
nor: infancy. ' f 
The smaller number of votes of a delibera- 
tive assembly; opposed to majority, (whi 
see.) . 


MINT. The place designated by law where 
bullion is coined into money under authority 
of the government. 

Also a place of privilege, in Southwark, 
near the king’s pris6n, where persons former- 
ly sheltered themselves from justice under the 
pretext that it was an ancient palace of the 
crown. The privilege is now abolished. 
Wharton. 


MINT-MARK. The masters and workers of 
the English mint, in the indentures made with 
them, agree “to make a privy mark in the 
money they make, of gold and silver, so that 
‘they may know which moneys were of their 
own making.’ After every trial of the pix, 
having proved their moneys to be lawful, they 
are entitled to their quietus under the great 
seal, and to be discharged from all suits or 
actions. Wharton. 


MINT-MASTER. One who manages the coin- 
age. 


MINTAGE. The charge or commission taken 
by the mint as a consideration for coining into 
money the bullion which is brought to it for 
that purpose; the same as “‘seigniorage.” 

Also that which is coined or stamped as 
money ; the product of the mint. 


MINUS. Lat. In the civil law. Less; less 
than. ‘The word had also, in some connec- 
tions, the sense of “not at all.” For example, 
a debt remaining wholly unpaid was described 
as “minus solutum.” 


Minus solvit, qui tardius solvit. 
pay who pays too late. Dig. 50, 16, 12, 1. 


MINUTE. In measures of time or circum- 
ference, a minute is the sixtieth part of an 
hour or degree. 


In Practice 


` A memorandum of what takes place in 
court, made by authority of the court. Moore 
v. State, 3 Heisk. (Tenn.) 509. 


MINUTE-BOOK. A book kept by the clerk or 
prothonotary of a court for entering memoran- 
da of its proceedings. 


MINUTE TITHES. Small tithes, usually be 
longing to the vicar; e. g. eggs, honey, wax, 
ete. 3 Burn, Eccl. Law 680; 6 & 7 Will. IV. c. 
71, §§ 17, 18, 27. 


MINUTES. | 
: In Scotch Practice 


A pleading put into writing before the lord 
ordinary, as the ground of his judgment. 
Bell, 


He does not . 


MISAPPROPRIATION 


tn Business Law 


- Memoranda or notes of a transaction or 
proceeding. Thus, the record of the proceed- 
ings at a meeting of directors or shareholders 
of a company is called the “minutes.” 


MINUTIO. Lat. In the civil law. A lessen- 
ing; diminution or reduction. Dig. 4, 5,1. 


MIRROR. The Mirror of Justice, or of the 
Justices, commonly spoken of as the “Mirror,” 
ig an ancient treatise on the laws of England, 
supposedly written during the reign of Ed- 
ward II., and attributed to one Andrew 
Horne. “But it has been thought that the 
germ of it was written before the Conquest 
and that Horne only made additions to it. 


MIS. An inseparable particle used in com- 
position, to mark an ill sense or depravation 
of the meaning; as “miscomputation” or 
“misaccompting,” i. e, false reckoning. Sev- 
eral of the words following are illustrations 
of the force of this monosyllable, 


MISA. 
In Old English Law 


The mise or issue in a writ of right. Spel- 
man. 
In Old Records 


A compact or agreement; a form of com- 
promise. Cowell. 


MISADVENTURE. A mischance or accident; 
a casualty caused by the act of one person 
inflicting injury upon another. Homicide “by 
misadventure” occurs where a man, doing a 
lawful act, without any intention of hurt, un- 
fortunately kills another. 4 Bl. Comm. 182; 
Williamson v. State, 2 Ohio Cir. Ct. R. 292; 
Johnson v. State, 94 Ala. 35, 10 So. 667; 
Gaunce v. State, 22 Okl. Cr. 361, 211 P. 517, 
518. ` 


MISALLEGE. To cite falsely as a proof or 
argument. 


MISAPPLICATION. Improper, illegal, wrong- 
ful, or corrupt use or application of funds, 
property, etc. Jewett v. U. S., 100 F. 840, 41 
C. C. A. 88; U. 8. v. Youtsey (C. C.) 91 F. 867; 
U. S. v. Taintor, 28 Fed. Cas. 9; Kingsbury 
v. State, 27 Ariz, 289, 232 P. 887, 890; Kansas 
Flour Mills Co. v. American Surety Co. of 
New York, 98 Kan. 618, 158 P. 1118. 


MISAPPROPRIATION. This is not a techni- 
cal term of law, but it is sometimes applied 
to the misdemeanor which is committed by a 
banker, factor, agent, trustee, etc., who fraud- 
ulently deals with money, goods, securities, 
etc., intrusted to him, or by a director or pub- 
lic officer of a corporation or company who 
fraudulently misapplies any of its property. 
Steph. Crim. Dig. 257, et seq.;. Sweet. And 
see Winchester v. Howard, 136 Cal. 432, 64 
P. 692, 89 Am. St. Rep. 153; Frey v. Torrey, 
70 App. Div. 166, 75 N. Y. S. 40; Morris v. 
Board of Com’rs of Adams County, 25 Colo. 
App. 416, 189 P. 582, 583, 


MISBEHAVIOR 


MISBEHAVIGOR. Ill conduct; improper or 
unlawful. behavior. Verdicts are sometimes 
_ Set. aside on the ground of misbehavior of 
jurors. Smith v. Cutler, 10 Wend. (N. Y.) 
590, 25 Am. Dec. 580; Turnbull v. Martin, 2 
Daly (N. Y.) 480; State v. Arnold, 100 Tenn. 
807, 47 S. W. 221. 


MISCARRIAGE. 


‘Yn Medical Jurisprudence 

` The expulsion of the ovum or embryo from 
the uterus within the first six weeks after con- 
ception. Between that time, and before the 
expiration of the sixth month, when the child 
May possibly live, it is termed “abortion.” 
When the delivery takes place soon after the 
sixth month, it is denominated “premature 
labor.” But the criminal act of destroying 
or bringing forth prematurely the fetus or un- 
born offspring of a pregnant woman, at any 
time before birth, is termed, in law, “procur- 
ing miscarriage.” Chit. Med. Jur. 410. See 
Smith v. State, 33 Me. 59, 54 Am. Dec. 607; 
State v. Howard, 32 Vt. 402; Mills v. Com., 
13 Pa. 632; State v. Crook, 16 Utah, 212, 51 
` P, 1081; State v. Brown, 3 Boyce (Del) 499, 
85 A. 797, 802. 

The failure of 2 woman, from causes be- 
yond her control to carry a fetus to maturity. 
Flory v. Supreme Tribe of Ben Hur, 98 Neb. 
160, 152 N. W. 295. 


In Practice 


As used in the statute of frauds, (‘‘debt, 
default, or miscarriage of another,”) this term 
means any species of unlawful conduct or 
wrongful act for which the doer could be 
held liable in a civil action. Gansey v. Orr, 
173 Mo. 532, 73 S. W. 477. 


MISCARRIAGE OF JUSTICE. Under laws 
providing that a judgment shall not be re- 
‘ versed for error which has not resulted in a 
miscarriage of justice, the words “miscarriage 
of justice” mean no more than that the sub- 
stantial rights of a party have been preju- 
diced. State v. Cluff, 48 Utah, 102, 158 P. 
701, 703; State v. Nell, 117 Wash. 142, 202 P. 
T, 8. 


MISCASTING. An error in auditing and 
numbering. It does not include any pretend- 
ed miscasting or misvaluing. 4 Bouvier, Inst. 
n. 4128. 


MISCEGENATION. Mixture of races; mar- 
riage between persons of different races; as 
between a white person and a negro. 


MISCHARGE. An erroneous charge; a 
charge, given by a court to a jury, which in- 
volves errors for which the judgment may be 
reversed. 


MISCHIEF. ` In legislative parlance, the word 
is often used to signify the evil or danger 
which a statute is intended to cure or avoid. 
“In the phrase “malicious mischief,” (which 
gee,) it imports a wanton or reckless injury 
to persons or property. 
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MISCOGNISANT. 
The word is obsolete. 


Ignorant; uninformed. 


MISCONDUCT. Any unlawful conduct on the 
part of a person concerned in the administra- 
tion of justice which is prejudicial to the 
rights of parties or to the right determination 
of the cause; as “misconduct of jurors,” “mis- 
conduct of an arbitrator.” The term is also 
used to express a dereliction from duty, in- 
jJurious to another, on the part of one em- 
ployed in a professional capacity, as an at- 
torney at law, (Stage v. Stevens, 1 Denio [N. 
Y.] 267,) or a public officer, (State vy. Leach, 
60 Me. 58, 11 Am. Rep. 172.) 


Within rule as to self-defense, defendant’s ‘‘mis- 
conduct,” provoking an assault, is not confined to 
physical acts, but contemplates and includes such 
violent and indecent language as is calculated to 
provoke a breach of the peace. Scott yv. Common-. 
wealth, 143 Va. 510, 129 S. E. 360, 362. 


MISCONDUCT IN OFFICE. Any unlawful 
behavior by a public officer in relation to the 
duties of his office, willful in character. Kes- 
ling v. Moore, 135 S. E. 246, 102 W. Va. 251; 
State v. Young, 203 P. 489, 490, 20 OKI. Cr. 
397. 


MISCONTINUANCE. In practice. An im- 
preper continuance; want of proper form in 
a continuance; the same with “discontinu- 


ance.” Cowell. 
MISCREANT. In old English law. An apos- 
tate; an unbeliever; one who totally re- 


nounced Christianity. 4 Bl Comm. 44. 


MISDATE. A false or erroneous date affixed 
to a paper or document. 


MISDELIVERY. The delivery of property 
by a carrier or warehouseman to a persou 
not authorized by the owner or person to 
whom the carrier or warehouseman is bound 
by his contract to deliver it. Cleveland, etc., 
R. Co. v. Potts, 33 Ind. App. 564, 71 N. E. 
689; Forbes y. Boston & L. R. Co., 183 Mass. 
156. 


MISDEMEANANT. A person guilty of a mis- 
demeanor; one sentenced to punishment up- 
on conviction of a misdemeanor. See First- 
Class Misdemeanant. 


MISDEMEANOR. In criminal law. A gen- 
eral name for criminal offenses of every sort, 
punishable by indictment or special proceed- 
ings, which do not in law amount to the grade 
of felony. . 

A misdemeanor is an act committed or 
omitted in violation of a public law either for- 
bidding or commanding it. State v. Magee 
Pub. Co., 224 P. 1028, 1031, 29 N. M. 455, 38 
A. L. R. 142; State v. Jackson, 77 So. 196, 
197, 142 La. 540, L. R. A. 1918B, 1178. This 
general definition, however, comprehends 
both “crimes” and “misdemeanors,” which, 
properly speakifig, are mere synonymous 
terms; though, in common. usage, the word 
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“crimes” is made to denote such offenses as 
are of a deeper and more atrocious dye ;,. while 
smaller faults and omissions of less- conse- 
quence are comprised under the milder term 
of “misdemeanors” only. In the English law, 
“misdemeanor” is generally used in contra- 
distinction to “felony;” and misdemeanors 
comprehend all indictable offenses which do 
not amount to felony, as libels, conspiracies, 
attempts, and solicitations to commit felonies, 
etc. Brown. And see People v. Upson, 79 
Hun, 87, 29 N. Y. Supp. 615; In re Bergin, 31 
Wis. 386; Kelly v. People, 132 Il. 363, 24 
N. E. 56; State v. Hunter, 67 Ala. 83; Walsh 
v. People, 65 Ill. 65, 16 Am. Rep. 569. 


Under modern statutes the distinction between 
felonies and misdemeanors is. not whether the of- 
fense is infamous, but whether it is punishable by 
imprisonment in the penitentiary or capitally, in 
which case it is a “felony”; otherwise a ‘‘misde- 


meanor.” Jones v. Brinkley, 174 N. C. 23, % S. E. 
372, 373; Lee Lewis, Inc, v. Dosch, 193 Ky. 163, 235 
S. W. 355, 356; Jackson v. State, 10 Okl. Cr. 549, 139 


P. 704. The grade of the offense is determined by the 
kind and extent of the punishment which may be 
inflicted, and not by the actual sentence. People 
v. Hayman, 159 N. Y. S. 981, 982, M Misc. Rep, 624. 


MISDESCRIPTION. An error or falsity in 
the description of the subject-matter of a con- 
tract: which deceives one of the parties to his 
injury, or is misleading in a material or sub- 
stantial point. 


MISDIRECTION. In practice. 
made by a judge in instructing the jury upon 
the trial of a cause. 


MISE. The issue in a writ of right. When 
the tenant in a writ of right pleads that his 
title is better than the demandant’s, he is 
said to join the mise on the mere right. 

Also expenses; costs; disbursements in an 
action. 


MISE-MONEY. Money paid by way of con- 
tract or composition to purchase any liberty, 
ete. Blount. 


Misera est servitus, ubi jus est vagum aut in- 
certum. It is a wretched state of slavery 
which subsists where the law is vague or un- 
certain. 4 Inst. 245; Broom, Max. 150. 


MISERABILE DEPOSITUM. Lat. In the 
civil law. The name of an involuntary depos- 
it, made under pressing necessity; as, for 
instance, shipwreck, fire, or other inevitable 
calamity. Poth. Proc. Civile, pt. 5, € 1, §1; 
Code La. art. 2935 (Civ. Code, art. 2964). 


MISERERE. The name and first word of 
one of the penitential psalms, being that 
which was commonly used to be given by the 
ordinary to such condemned malefactors as 
were allowed the benefit of clergy; whence 
it is also called the- “psalm of mercy.” Whar- 
ton. 


-L.R 


An error. 


MISERICORDIA. Lat.. Meręy;: a fine- og 
amerciament;, an arbitrary or discretionary: 
amercement. ` otop 


MISERICORDIA COMMUNIS. ‘In old’ shi 
lish law. A fine set on a whole county. or, ‘hun: 
dred. 


MISFEASANCE. A misdeed or’ trespass: 
The improper performance of some‘act which: 
aman may lawfully do, 8 Steph. Comm. 460: 
And see Bell v. Josselyn, 3- Gray ‘(Mass.): 3809, 
63 Am. Dec. 741; Hlihois Cent. R. Co." v: 
Foulks, 191 Ill. 57, 60 N. E- 8907 Dudley: v 
Flemingsburg, 115 Ky. 5, 72 8. W. 327, 60 
L. R. A. 575, 103 Am. St: Rep. 253; Maddock 
v. Riggs, 190 P. 12, 14, 106 Kan. 808, 12 A. 
216; Owens v. Nichols, 77 S. E. 635, 
636, 189 Ga. 475. 


Misfeasance, strictly; is the failure to do a lawful 
act in a proper manner, omitting to do it as ‘it should 
be done; while malfeasance. is the doing an act 
wholly wrongful; and nonfeasance is an omission to 
perform a duty, or a total neglect.of duty. State 
v. Dean, 98 W. Va. 88, 126 5. E. 411; - Carlisle v, 
Burke, 82 Misc. 282, 144 N. Y. S. 163, 164. But “mis. 
feasance”’ is often used in the sense of *malfeas- 
ance.” Coite v. Lynes, 33 Conn. 109; Brooks v. 
Hornbeck (Tex. Civ. App.) 274 S. W. 162, 163. at 


MISFEAZANCE. See Misfeasance. 


MISFORTUNE. An adverse event, calamity; 
or evil fortune, arising by accident, (or with 
out the-will or concurrence of him who suf- 
fers from it,) and not to be foreseen or guard: 
ed against by care or prudence. See 20 Q. 
B. Div. 816.. Swetland v. Swetland, 100 N. 
J. Eq. 196, 134 A. 822, 829. ‘In its applica- 
tion to the law of homicide, this term always 
involves the further ideá that the person 
eausing the death is not at the time engaged 
in any unlawful act. 4 Bl. Comm. 182: 
Gaunce v. State, 211 P. 517, 518, 22 Okl, Cr, 
361. 


MISJOINDER. See Joinder. 


MISKENNING. In Saxon and old English 
law. An unjust or irregular summoning tó 
court; to speak unsteadily in court; to vary 
in one’s plea. Cowell; Blount; Spelman, ' 


MISLAY. To deposit: in a place not.. after 
wards recollected;. to lose anything by for; 
getfulness of the place where it was. laid, 
Shehane v. State, 13 Tex. App. 535. 


MISLEADING. Delusive; 4 calculated to leag 
astray or to lead into error. Diamond Drill 
Contracting Co. y.. International Diamond 
Drill Contracting Co., 179 P. 120, 122, 106 
Wash. 72. Instructions which are of such a 
nature as to be misunderstood by. the jury, 
or to give them a wrong impression, are said 
to be “misleading.” 


MISNOMER. Mistake in name; the giving 
an incorrect name. to a person in a. pleading, 


deed, or other instrument. Gb cattle 


MISPLEADING 


MISPLEADING. Pleading incorrectly, or 
omitting anything in pleading which is essen- 
tial to the support or defense of an action, is 
So called; as in the case of a plaintiff not 
merely stating his title in a defective man- 
ner, but settng forth a title which is essen- 
tially defective in itself; or if, to an action 
of debt, the defendant pleads “not guilty” in- 
stead of. nil debet. Brown. See Lovett v. 
Pell, 22 Wend. (N. Y.) 876; Chicago & A. R. 
Co. v. Murphy, 198 Ill. 462, 64 N., E. 1011; 
State ex rel. Smith v: Trimble, 285 S. W. 729, 
731, 315 Mo. 166. 


MISPRISION. 


In Criminal Law 


A term used to signify every considerable ` 


misdemeanor which has not a certain name 
given to it by law. 3 Inst. 36. But more par- 
ticularly and properly the term denotes ei- 
ther (1) a contempt against the sovereign, the 
government, or the courts of justice, includ- 
ing not only contempts of court, properly so 
called, but also all forms of seditious or dis- 
loyal conduct and leze-majesty; (2) malad- 
ministration of high public office, including 
peculation of the public funds; (8) neglect or 
light account made of a crime, that is, failure 
in the duty of a eitizen to endeavor to prevent 
the commission of a crime, or, having knowl- 
edge of its commission, to reveal it to the 
proper authorities. See 4 Bl. Comm. 119- 
126; State v. Biddle, 124 A. 804, 805, 2 W. W. 
Harr. (Del.) 401. 


—Misprision of felony. The offense of conceal- 
ing a felony committed by another, but with- 
out such previous concert with or subsequent 
assistance to the felon as would make the 
party concealing an accessory before or after 
the fact. 4 Steph. Comm. 260; 4 BL Comm. 
121; Carpenter v. State, 62 Ark, 286, 36 5. 
Ww. 900. 


—Misprision of treason. The bare knowledge 
and concealment of an act of treason or trea- 
sonable plot, that is, without any assent or 
participation therein, for if the latter ele- 
ments be present the party becomes a princi- 
pal. 4 Bl. Comm. 120; Pen. Code Cal. § 38. 


—Negative misprision. The concealment of 
something which ought to be revealed; that 
is, misprision in the third of the specific mean- 
ings given above. 


—Positive misprision. The commission of 
something which ought not to be done; that 
‘is, misprision in the first and second of the 
specific meanings given above. ` 


In Practice 


A clerical error or mistake made by a clerk 
or other judicial or ministerial officer in writ- 
ing or keeping records. See Merrill v. Miller, 
28 Mont. 134, 72 Pac. 427. 


‘-MISREADING. Reading a deed or other in- 
strument to an illiterate or blind man (who 
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is a party to it) in a false or deceitful man- 
ner, so that he conceives a wrong idea of its 
tenor or contents. See 5 Coke, 19; 6 East; 
309; Hallenbeck v. Dewitt, 2 Johns. (N. Y.) 
404, 


MISRECITAL. The erroneous or incorrect 
recital of a matter of fact, either in an agree- 
ment, deed, or pleading. 


MISREPRESENTATION. An untrue state- 
ment of fact. An incorrect or false representa- 
tion. That which, if accepted, leads the mind 
to an apprehension of a condition other and 
different from that which exists. Colloquial- 
ly it is understood to mean a statement made 
to deceive or mislead. Haigh v. White Way 
Laundry Co., 164 Iowa, 148, 145 N. W. 473, 
474, 50 L. R. A. (N. S.) 1091; Zackwik v. 
Hanover Fire Ins. Co. (Mo. App.) 225 S. W. 
135, 138. ` 

In a limited sense, an intentional false 
statement respecting a matter of fact, made 
by one of the parties to a contract, which is 
material to the contract and influential in pro- 
ducing it. Wise v. Fuller, 29 N. J. Eq. 262 
Hicks v. Wynn, 187 Va. 186, 119 S. E. 133, 135. 


A “misrepresentation,’ which justifies the rescis- 
sion of a contract, is a false statement of a substan- 
tive fact, or any conduct which leads to a belief of 
g substantive fact materia} to proper understanding 
of the matter in hand, made with intent to deceive or 
mislead. Rhodes v. Uhl, 189 Iowa, 408, 178 N. W. 394; 
400. 

Misrepresentation such as will amount to false 
pretense is not confined to mere oral misstate- 
ments of fact but includes distribution of printed 
matter, or a course of conduct, manifestly intended 
to deceive as to conditions actually existing. Com- 
monwealth v. Dougherty, 84 Pa, Super, Ct. 319, 321. 

False or fraudulent misrepresentation is a repre: 
sentation contrary to the fact, made by a person 
with a knowledge of its falsehood, and being the 
cause of the other party’s entering into the contract. 
6 Clark & F. 232. 

Negligent misrepresentation is a false represen- 
tation made by a person who has no reasonable 
grounds for believing it to be true, though he does 
not know that it is untrue, or even believes it to be 
true. L. R. 4 H. L. 79. 

Innocent misrepresentation occurs where the per- 
son making the representation had reasonable 
grounds for believing it to be true. L. R. 2 Q. B. 
580. ' 


In insurance Law 


A statement of something as a fact which 
is untrue and material to the risk, and which 
the insured states, knowing it to be untrue, 
in an attempt to deceive, or which he states 
positively is true without knowing it to be 
true, and which has a tendency to. mislead. 
Hancock v. National Council of The Knights 
and Ladies of Security, 303 Ill. 66, 185 N. E. 
33, 35; Ebner v. Ohio State Life Ins. Co., 69 
Ind. App. 32, 121 N. H. 815, 322; Zackwik v. 
Hanover Fire Ins. Co. (Mo. App.) 225 S. W. 


135, 188; . Franklin. Life Ins. Ço.: v. Dossett 


(Tex. Civ. App.) 265 S.-W. 259, :261. :.. : 
—Material misrepresentation. Iù- insurince 
law, one that would influence a prudent’ 'in- 
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gurer in determining whether or not to ac- 
cept. the risk, or in fixing the amount of the 
premium in the event of such acceptance. 
Sovereign Camp, W. O. W., v. Parker, 36 Ga. 
App. 695, 138 S. E. 86, 87. 


MISSA. Lat. The mass. 


MISSÆ PRESBYTER. A priest in orders. 
Blount. : 


MISSAL. The mass-book. 


MISSILIA. In Roman law. Gifts or liberali- 
ties, which the preetors and consuls were in 
the habit of throwing among the people. Inst. 
2, 1, 45. i 


MISSING SHIP. In maritime law. A vessel 
is so called when, computed from her known 
day of sailing, the time that has elapsed ex- 
ceeds the average duration of similar voy- 
ages at the same season of the year. 2 Duer, 
Ins. 469. 


MISSIONARIES. ‘The term “missionaries,” - 


as used in the liquor trade, applies to men 
employed to visit saloons throughout the 
country and puff liquors of particular manu- 
facture, so that salesmen of wholesalers and 
jobbers will find the way prepared for them. 
Giram Walker & Sons v. Corning & Co. (D. C.) 
255 F. 128, 130. 


MISSIONS. In church parlance, the estab- 
lishment of churches and schools and relief 
depots through which are taught the princi- 
ples of Christianity, the afflicted cared. for, 
cand the needy supplied. Hitchcock v. Board 
of Home Missions, 259 Ill. 288, 102 N. E. 741, 
744, Ann, Cas. 1915B, 1. 


MISSIVES. In Scotch law. Writings passed 
between parties as evidence of a transaction. 
Bell. 


MISSTAICUS. In old records. A messenger. 


MISSURA. The ceremonies used in a Roman 
Catholic church to recommend and dismiss a 
dying person. 


MISTAKE. Some unintentional act, omis- 
sion, or error arising from ignorance, surprise, 
imposition, or misplaced confidence. Code Ga. 
§ 8117 (Civ. Code 1910, § 4570); 1 Story, Eq. 
Jur. § 110. 

A mistake exists when a person, under 
some erroneous conviction of law or fact, does, 
‘or omits to do, some act which, but for the 
‘erroneous conviction, he would not have done 
or omitted. Jeremy, Eq. Jur. 358. It may 
arise either from unconsciousness, ignorance, 
forgetfulness, imposition, or misplaced con- 
fidence. Bisph. Eq. § 185. And see Allen v. 
Elder, 76 Ga. 677, 2 Am. St. Rep. 63; Russell 
v. Colyar, 4 Heisk. (Tenn.) 154; Peasley v. 
McFadden, 68 Cal. 611, 10 P. 179; Cummins 
-y. Bulgin, 37 N. J. Eq. 476; Chicago, ete., R. 
Co. v. Hay, 119 Il. 493, 10 N. Ey 29; McLoney 
y. Edgar, T Pa. Co. Ct. R. 29; Burton v. Ameri- 
¢an Bonding & Trust Co., 182 Ky. 637, 206 8. 


MISTRIAL 


W. 884, 886; Alterac v. Bushko, 132 A. 511, 
512, 99 N. J. Eq. 213; National Loan & In- 
vestment Co, v. Bleasdale, 159 Iowa, 529, 141 
N. W. 456, 458. - 


Mistake of fact 1s a mistake not caused by the 
neglect of a legal duty on the part of the person 
making the mistake, and consisting in (1) an un- 
conscious ignorance or forgetfulness of a fact, past 
or present, material to the contract; or (2) belief 
in the present existence of a thing material to the 
contract which does not exist, or in the past existence 
of such a thing which has not existed. Civ. Code 
Cal. § 1577. Beasley v. Beasley, 206 Ala. 480, 90 So. 
347, 348; Brackett’s Case, 126 Me. 365, 138 A. 557, 
558. . 

A mistake of law happens when a party, having 
full knowledge of the facts, comes to an erroneous 
conclusion as to their legal effect. It.is a mistaken 
opinion or inference, arising from an imperfect or 
incorrect exercise of the judgment, upon facts; and 
necessarily presupposes that the person forming it 
is in full possession of the facts. The facts precede 
the law, and the true and false opinion alike imply 
an acquaintance with them. The one is the result 
of a correct application of legal principles, which 
every man is presumed to know, and is called ‘‘law;” 
the other, the result of a faulty application, and is 
called a ‘mistake of law.” Hurd v. Hall, 12 Wis. 
124; Barnett y. Douglas, 102 Okl. &5, 226 P. 1025, 1037, 
39 A. L. R. 188; Dampskibs Aktieselskabet Thor v. 
Tropical Fruit Co. (C. C. A.) 281 F. 740, 743; O’Brien 
v. Det Forende Damphibs Selskab, 94 N. J. Law, 244, 
109 A. 517, 518. i 

Mutual mistake is where the parties have a com- 
mon intention, but it is induced by a common or 
mutual mistake. See Paine-Fishhurn Granite Ca. v. 
Reynoldson, 115 Neb., 520, 213 N. W. 750, 751; North- 
west Thresher Co. v. McNinch, 42 OkL 155, 140 P. 
1170, 1172; Hemphill v. New York Life Ins. Co., 195 
Ky. 783, 243 S. W. 1040, 1042; O’Reilly’s Case, 258 
Mass. 205, 154 N. E. 851, 853; New Departure Mfg. 
Cc. v. Rockwell-Drake Corp. (C. C. A.) 287 F. 328, 
332; Zuspann v. Roy, 102 Kan. 188, 170 P. 387, 389; 
Jentzsch v. Roenfanz, 185 Wis. 189, 201 N. W. 604; 
505; Universal Sec. Co. v. American Pipe & Can- 
struction Co., 95 N. J. Eq. 752, 123 A. 618, 619. “Mu- 
tual? as used in the expression mutual mistake of 
fact expresses a thought of reciprocity and dis- 
tinguishes it from a mistake which is a common 
mistake of both parties. There is something of the 
thought of a common mistake because it must af- 
fect both parties. Mistake of fact as ground for 
relief may be neither “mutual” nor common in the 
strict sense because it may be wholly the mistake 
of one of the parties, the other being wholly igncrant 
both of the fact upon the faith of which the other has 
mistakenly acted and that the other has acted upor 
snch an understanding of the fact situation. United 
States Fidelity & Guaranty Co. v. Heller (D. C.) 259 
F. 885, 890. See, also, Litteral v. Bevins, 186 Ky. 
514, 217 S. W. 389, 370; Parchen v. Chessman, 53 
Mont. 430, 164 P. 531, 532. 


MISTERY. A trade or calling. Cowell. 


MISTRESS. The proper style of the wife of 
an esquire or a gentleman in England. 


MISTRIAL. An erroneous, invalid, or nuga- 
tory trial; a trial of an action which cannot 
stand in law because of want of jurisdiction, 
or a wrong drawing of jurors, or disregard 
of some other fundamental requisite. ©. W. 
Hunt Co. v. Boston Elevated Ry. Co., 217 


MISUSER 


Mass. 319, 104 N. E. 728, 729; Illinois Oil Co. 
v. Grandstaff, 118 Okl. 101, 246 P. 832, 933. 


MISUSER. An unlawful use of a right. 
Abuse of an office or franchise. 2 Bl. Comm. 
153. 


MITIGATION. Alleviation; abatement or 
diminution of a penalty or punishment im- 
posed by law. “Mitigating circumstances” 
are such as do not constitute a justification or 
excuse of the offense in question, but which, 
in fairness and mercy, may be considered as 
extenuating or reducing the degree of moral 
culpability. See Heaton v. Wright, 10 How. 
Prac. (N. Y.) 82; Wandell v. Edwards, 25 
Hun (N. Y.) 500; Hess v. New York Press 
Co., 49 N. Y. S. 894, 26 App. Div. 73. 


MITIGATION OF DAMAGES. A reduction 
of -the amount of damages, not by proof of 
facts which are a bar to a part of the plain- 
tiffs cause of action, or a justification, nor 
yet of facts which constitute a cause of ac- 
tion in favor of the defendant, but rather 
facts which show that the plaintiff's conceded 
cause of action does not entitle him to so 
large an amount as the showing on his side 
would otherwise justify the jury in allowing 
him. 1 Suth. Dam. 226. 


MITIOR SENSUS. 
acceptation. 


Lat. The more favorable 


Mitius imperanti melius paretur. The more 
mildly one commands, the better is he obeyed. 
3 Inst. 24. : 


MITOYENNETÉ. In French law. The joint 
ownership of two neighbors in a wall, ditch, 
or hedge which separates their estates. 


MITTENDO MANUSCRIPTUM PEDIS FINIS. 
An abolished judicial writ addressed to the 
treasurer and chamberlain of the exchequer 
to search for and transmit the foot of a fine 
acknowledged before justices in eyre into the 
common pleas. Reg. Orig. 14. 


MITTER. L. Fr. To put, to send, or to pass; 
as, mitter Vestate, to pass the estate; mitter 
le droit, to pass a right. These words are 
used to.distinguish different kinds of re- 
leases. o; g 


MITTER AVANT. L. Fr. In old practice. 
To put before; to present before a court; to 
produce in court. 


MITTIMUS. ` 


In Old English Law 


A writ enclosing a record sent to be tried 
in a county.palatine; it derives its name from 
the Latin word mittimus, “we send.” It is the 
jury process of-these counties, and commands 
the, proper officer of the county palatine to 
command the sheriff to summon the jury for 
the trial. of the cause, and to-return the record, 
ete, Territory v. Hattick, 2 Mart. O. S. (La.) 
88: ob gél jrui aay - woe X, 
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In Criminal Practice 


The name of a precept in writing, issuing 
from a court or magistrate, directed to the 
sheriff or other officer, commanding him to 
convey to the prison the person named therein, 
and to the jailer, commanding him to receive 
and safely keep such person until he shall 
be delivered by due course of law. Pub. St. 
Mass. 1882, p. 1293. Connolly v. Anderson, 
112 Mass. 62; Saunders v. U. S, (D. C.) 73 F. 
786; Scott v. Spiegel, 67 Conn. 349, 35 A. 262. 


MIXED. Formed by admixture or commin- 
gling; partaking of the nature, character, or 
legal attributes of two or more distinct kinds 
or classes. 


MIXED LAWS. A name sometimes given to 
those which concern both persons and prop- 
erty. 


MIXED QUESTION OF LAW AND FACT. A 
question depending for solution on questions 
of both law and fact, but is really a question 


‘of either law or fact to be decided by either 


judge or jury. State v. Hayes, 162 La. 917, 
111 So. 827, 329. 


MIXED QUESTIONS. This phrase may mean 
either those which arise from the conflict of 
foreign and domestic laws, or questions arising 
on 2 trial involving both law and fact. See 
Benuett v. Eddy, 120 Mich. 800, 79 N. W. 481. 


MIXED SUBJECTS OF PROPERTY. Such 
as fall within the definition of things real, but 
which are attended, nevertheless, with some 
of the legal qualities of things personal, as 
emblements, fixtures, and shares in public 
undertakings, connected with land. Besides 
these, there are others which, though things 
personal in poiut of definition, are, in respect 
of some of their legal qualities, of the nature 
of things real; such are animals fere nature, 
charters and deeds, court rolls, and other evi- © 
deuces of the land, together with the chests 
in which they are contained, ancient family 
pictures, ornaments, tombstones, coats of ar- 
mor, with pennons and other ensigns, and es- 
pecially heir-looms. Wharton. 


MIXED TRAIN. “Mixed train” is one carry- 
ing both passengers and freight. State v. Chi- 
cago, St. P., M. & O.:Ry. Co., 115 Neb. 306, 
212 N. W. 535, 586; Arizona Eastern R. Co. v. 
State, 29 Ariz. 446, 242 P. 870, 871. 


MIXED TRIBUNALS. A name given to an 
international jurisdiction introduced: into 
Egypt in 1878, after negotiations with the va- 
rious Christian Powers of Europe. This tri- 
bunal made the administration of civil justice 
quite independent of the government of Egypt. 
They have jurisdiction over cases between 
persons of different. nationalities, whether 
native or European, but criminal charges 
against natives are heard in the native crim- 
inal courts apd those against. Europeans in 
the proper consular courts. , Thére are three 
first instance courts, one at Alexandria with 
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eighteen Judges, of whom twelve are foreign, 
one at Cairo with nineteen- judges, of whom 
thirteen are foreign, and one at Mansurah 
with nine judges, of whom six are foreign, 
and a Court of Appeal sitting at Alexandria, 
composed of fifteen judges. The jurisdiction 
cannot be invoked unless one party is a for- 
eigner, but it is said to be not uncommon for 
Egyptian merchants to assign their claims to 
foreigners, so as to get them into these courts. 
See Ann. Bull. of Comp. Law Bureau, 1911, p. 
43, The judges are subjects of various Euro- 
pean states, and of the United States and Bra- 
zil. They are appointed by their respective 
governments; Milner, England in Egypt. 

These courts were instituted for a period of 
five years only, and have been renewed at 
various times. Bonfils, Manual of Int. Law 
460; 23 L. Q. R. 409; and see 8 Encyc. Laws 
of Eng. 445. 

As to mixed “Action,” “Blood,” “Contract,” 
“Governmertt,” “Jury,” “Larceny,” ‘“Mar- 
riage,” “Nuisance,” “Policy,” “Presumption,” 
“Property,” “Tithes,” and “War,” see those 
titles, . 


MIXTION. The mixture or confusion of 
goods or chattels belonging severally to differ- 
ent owners, in such a way that they can no 
longer be: separated or distinguished; as 
where two measures of wine belonging to dif- 
ferent persons are poured together into the 
same cask, 


MIXTUM IMPERIUM. Lat. In old English 
law. Mixed authority; a kind of civil pow- 
er. A term applied by Lord Hale to the “pow- 
er” of certain subordinate civil magistrates 
as distinct from “jurisdiction.” Hale, Anal. 
$ 11. 


MOB. An assemblage of many people, act- 
ing in a violent and disorderly manner, defy- 
ing the law, and committing, or threatening 
to commit, depredations upon property or vio- 
lence to persons. Alexander v. State, 40: Tex. 
Cr. R. 895, 50 8S. W. 716; Marshall v. Buffalo, 
50 App. Div. 149, 64 N. Y. 5. 411; Cham- 
paign County v, Church, 62 Ohio St. 318, 57 
N. E. 50, 48 I. R. A. 738, 78 Am. St. Rep. 
718; Board of Com’rs of Butler County v. 
Beaty, 11 Ohio App. 111, 112; Cantey v. Clar- 
endon County, 101 8. C., 141, 85 S. E. 228, 229. 

The word, in legal use, is practically synony- 
mous with “riot,” but the latter is the more 
correct term. Koska v. Kansas City, 123 Kan. 
862, 255 P. 57, 58; Moore v. City of Wichita, 
106 Kan. 636, 189 P. 872, 276; Blakeman v. 
City of Wichita, 93 Kan, 444, 144 P. 816, L. 
R. A. 1915C, 578, Ann. Cas. 1916D, 188. 


MOBBING AND RIOTING. In Scotch law. 
A general term including all those convoca- 
tions of the lieges for violent and unlawful 
purposes, which are attended. with injury to 
the persons or property of the lieges, or terror 
and alarm to the neighborhood in which it 
takes place. The two phrases are usually 
placed together; but, nevertheless, they have 


MODERATE SPEED 


distinct meanings, and are somefimes used 
separately in legal language, the word “mob- 
bing” being peculiarly applicable to the un- 
lawful assemblage and violence of a number 
of persons, and that of “rioting” to the out- 
rageous behavior of a single individual. Alis. 
Crim. Law, c. 28, p. 509. 


MOBILIA. Lat. Movables; movable things; 
otherwise called “res mobiles.” 


Mobilia non habent situm. Movables have no 
situs or local habitation. Holmes v, Remsen, 
4 Johns, (N. X.) Ch. 472, 8 Am. Dee. 581. 


Mobilia sequuntur personam. Movables follow 
the [law of the] person. Story, Confi. Law, 
§ 378; Broom, Max. 522, 


MOCK. To deride, to laugh at, to ridicule, 
to treat with scorn and contempt. State v. 
Warner, 34 Conn. 279. 


MOCKADOES. A kind of cloth made in Eng- 
land, mentioned in St. 28 Eliz. c. 9. 


MODE. The manner in which a thing is done; 
as the mode of proceeding, the mode of proc- 
ess, Anderson’s J. Dict. 


MODEL: A pattern or representation of 
something to be made. A fac simile of some- 
thing invented, made on a reduced scale, in 
compliance with the patent laws. See State v. 
Fox, 25 N. J. Law, 566; Montana Cre Pur- 
chasing Co. v. Boston, ete., Min. Co., 27 Mont. 
288, 70 P. 1126. 


MODERAMEN INCULPATÆ TUTELA. Lat. 
In Roman law. The regulation of justifiable 
defense. A term used to express that degree 
of force in defense of the person or property 
which a person might safely use, although it 
should occasion the death of the aggressor. 
Calvin; Bell. 


MODERATA MISERICORDIA. A. writ 
founded on Magna Charta, which lies for him 
who is amerced in a court, not of record, for 
any transgression beyond the quality or quan- 
tity of the offense. It is addressed to the lord 
of the court, or his bailiff, commanding him 
to take a moderate amerciament of the par- 
ties. New Nat. Brev..167; Fitzh. Nat. Brev. 
76. 


MODERATE CASTIGAVIT. Lat. In plead- 
ing. He moderately chastised. The name of a 
plea in trespass which justifies an alleged bat- 
tery on the ground that it consisted in a mod- 
erate chastisement of the plaintiff by the de- 
fendant, which, from their relations, the lat- 
ter had a legal right to inflict. 


MODERATE SPEED. In admiralty law. As 


` applied to a steam-vessel, “such speed only is 


moderate as will permit the steamer reason- 
ably and effectually to.avoid a collision by 
slackening speed, or by stopping and revers- 
ing, within the distance at which an approach- 
ing vessel can be seen.” The City of New 


MODERATOR 


York (C. C.) 85 F. 609; The Allianea (D. C.) 
39 F. 480; The State of Alabama (D. C.) 17 
F. 952; The City of Norfolk (C. C. A.) 266 F. 
641, 645; The Pemaquid (D. C.) 255 F. 709, 
712; New York & Cuba Mail S. S. Co. v. U.S. 
(D. C.) 300 F. 827, 880; The City of Richmond 


(D. C.) 265 F. 722, 723. As to sailing vessel, 


see The Robert M. Thompson (C. C. A.) 244 F. 
662, 671. 


MODERATOR. A chairman or president of 
‘an assembly. <A person appointed to preside 
‘ata popular meeting. The presiding officer of 
town-meetings in New England is so called. 
See Wheeler v. Carter, 180 Mass. 382, 62 N. 
E. 471. 


MODIATIO. In old English law. A certain 
duty paid for every tierce of wine. 


Modica circumstantia facti Jus mutat. A small 
circumstance attending an act may change 
the law. 


MODIFICATION. A change; an alteration 
which introduces new elements into the de- 
tails, or cancels some of them, but leaves the 
general purpose and effect of the subject-mat- 
ter intact. Wiley v. Csrporation of Bluffton, 
‘111i Ind. 152, 12 N. E. 165; State v. Tucker, 
36 Or. 291, 61 P. 894, 51 L. R. A. 246; Astor 
v. L’Amoreux, 4 Sandf. (N. Y.) 538; Knights 
of Pythias of North America y. Long, 117 Ark. 
136, 174 S. W. 1197, 1199. 


“Modification” is not exactly. synonymous with 
“amendment,” for the former term denotes some 
minor change in the substance of the thing, with- 
out reference to its improvement or deterioration 
thereby, while the latter word imports an ameliora- 
tion of the thing (as by changing the. phraseology of 
an instrument, so as to make it more distinct or 
specific) without involving the idea of any change in 
substance or essence. 


fn Scotch Law 


The term usually applied to the decree of 
the teind court, awarding a suitable stinend 
to the minister of a parish. Bell. 


MODIFY. To alter; to change in incidental 
or. subordinate features; enlarge, extend; 
Hmit, reduce. State v. Lincoln, 133 Minn. 
178, 158 N. W. 50, 52; U. S. v. Felder (D. 
C.) 18 F.(2d) 527, 528. See Modification. 


MODIUS. Lat. A measure. Specifically, a 
Roman dry measure having a capacity of 
about 550 cubic inches; but in medieval Eng- 
lish law used as an approximate translation 
of the word “bushel.” 


MODIUS TERRÆ VEL AGRI. In old Eng- 
lish law. A quantity of ground containing in 
length and breadth 100 feet. 


MODO ET FORMA. Lat. In manner and 
form. Words ùsed in the old Latin forms 
of pleadings by way of traverse, and literally 
translated in the modern precedents, import- 


ing ‘that the party traversing denies the al- 
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legation of the other party, not only in its 
general effect, but in the exact manner and 
form in which it is made. Steph. Pl. 189, 190. 


MODUS. Lat. 


In the Civil Law 
Manner; means; way. 


In Old Conveyancing 


Mode; manner; the arrangement or ex- 
pression of the terms of a contract or con- 
veyance. 

Also a consideration; the consideration of 
a conveyance, technically expressed by the 
word “ut.” 

A qualification, involving the idea of va- 
riance or departure from some general rule 
or form, cither by way of restriction or en- 
largement, according to the circumstances of 
a particular case, the will of a donor, the 
particular agreement of parties, and the like. 


Burrill. 
In Criminal Pleading 


The modus of an indictment is that part 
of it which contains the narrative of the com- 
mission of the crime; the statement of the 
mode or manner in which the offense was 
committed. Tray. Lat. Max. 


In Ecclesiastical Law 


A peculiar manner of tithing, growing out 
of custom. 
tn General 


—Modus de non decimando. In ecclesiastical 
law. A custom or prescription of entire ex- 
emption from the payment of tithes; this is 
not valid, unless in the case of abbey-lands. 


—Modus decimandi. In ecclesiastical law. A 
manner of tithing; a partial exemption from 
tithes, or a pecuniary composition prescribed 
by immemorial usage, and of reasonable 
amount; for it will be invalid as a rank 
modus if greater than the value of the tithes 
in the time of Richard I, Stim. Law Gloss. 


—Modus habilis. A valid manner. 


— Modus levandi fines. The manner of levying 
fines. The title of a short statute in French 
passed in the eighteenth year of Edward I. 
2 Inst. 510; 2 BI. Comm. 349. 


—Modus tenendi. The manner of holding; i. 
é., the different species of tenures by which 
estates are held. 


—Modus transferrendi. The manner of trans- 


ferring. 


—Modus vaeandi. The manner of vacating. 
How and why an estate has been relinquished 
or surrendered by a vassal to his lord might 
well be referred to by this phrase. See Tray. 
Lat. Max. $. v. l 


—Rank modus. One that is too large. Rank- 
ness is a mere rule of evidence, drawn from 
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the improbability of the fact, rather than 
a rule of law. 2 Steph. Comm. 729. 


Modus de non decimando non valet. A modus 
(prescription) not to pay tithes is void. Lofft, 
427; Cro. Eliz. 511; 2 Shars. BL Comm. 31. 


Modus et conventio vincunt legem. Custom 
and agreement overrule law. This maxim 
forms one of the first principles relative to 
the law of contracts. The exceptions to the 
rule here laid down arg in cases against pub- 
lic policy, morality, ete. 2 Coke, 73; Broom, 
Max. 689, 691-695. 


Modus legem dat donationi. Custom gives law 
to the gift. Co. Litt. 19; Broom, Max. 459. 


MOEBLE. L. Fr. Movable. 
movable goods. Britt. e. 11. 


MOERDA. The secret killing of another; 
murder. 4 Bl. Comm. 194. 


MGFUSSIL. In Hindu law. Separated; 
particularized; the subordinate divisions of 
a district in contradistinction to Sadder or 
Sudder, which implies the chief seat of gov- 
ernment. Wharton. 


Biens moebles, 


MCHAMMEDAN LAW. A system of native 
law prevailing among the Mohammedans in 
India, and administered there by the British 
government. 


MOHATRA. In French law. A transaction 
covering a fraudulent device to evade the 
laws against usury. 

It takes place where an individual buys 
merchandise from another on a credit at a 
high price, to sell it immediately to the first 
seller, or to a third person who acts as his 
agent, at a much less price for cash. 16 Toul- 
lier, no, 44. 


MOIDORE. A gold coin of Portugal, valued 
at twenty-seven English shillings. 


MOIETY. The half of anything. Joint ten- 
ants are said to hold by moieties. Litt. 123; 
3 C. B. 274, 283; Young v. Smithers, 181 Ky. 
S47, 205 S. W. 949, 950. 


MOIETY ACTS. A name sometimes applied 
to penal and criminal statutes which provide 
that half the penalty or fine shall inure to the 
benefit of the informer, 


MOLENDINUM. In old records, A mill. 


MOLENDUM. A grist; a certain quantity 
of corn sent to a mill to be ground. 


MOLESTATION. In Scotch law. A posses- 
sory action calculated for continuing propri- 
etors of landed estates in the lawful pos- 
session of them till the point of right be de- 
termined against all who shall attempt to dis- 
turb their possession. It is chiefiy used in 
questions of ecommonty or of controverted 
marches. Ersk. Inst. 4, 1, 48. 


MONETAGIUM 


MOLITURA. 
grinding corn at a mill. 


MOLITURA LIBERA. Free grinding; a 
liberty to have a mill without paying tolls 
to the lord. Jacob. 


MOLLITER MANUS IMPOSUIT. Lat. He 
gently laid hands upon. Formal words in 
the old Latin pleas in actions of trespass and 
assault where a defendant justified laying 
hands upon the plaintiff, as where it was done 
to keep the peace, etc. The phrase is literal- 
ly translated in the modern precedents, and 
the original is retained as the name of the 
plea in such cases. 3 BL Comm. 21; 1 Chit. 
Pl. 501, 502; Id. 1071. 


MOLMUTIAN LAWS. The laws of Dunvallo 
Molmutuis, a legendary or mythical king of 
the Britons, who is supposed to have begun 
his reign about 400 B. C. These laws were 
famous in the land till the Conquest. Tom- 
lins; Mozley & Whitley. 


MOMENTUM. In the civil law. An instant; 
an indivisible portion of time. Calvin. 

A portion of time that might be measured; 
a division or subdivision of an hour; answer- 
ing in some degree to the modern minute, but 
of longer duration. Calvin. 


The toll or multure paid for 
Jacob, - 


MONACHISM. The state of monks. 


MONARCHY. A government in which the 
supreme power is vested in a single person, 
Where a monarch is invested with absolute 
power, the monarchy is termed “despotic,;” 
where the supreme power is virtually in the 
laws, though the majesty of government and 
the administration are vested in a single 
person, it is a “limited” or “constitutional” 
monarchy. It is hereditary where the regal 
power descends immediately from the pos- 
sessor to the next heir by blood, as in Eng- 
land; or elective, as was formerly the case in 
Poland. Wharton. 


MONASTERIUM. A monastery ; a church. 
Spelman, 


MONASTICON. A book giving an account of 
monasteries, convents, and religious houses. 


MONETA. Lat. Money, (q. v.) 


Moneta est justum medium et mensura rerum 
commutabilium, nam per medium monetæ fit 
omnium rerum conveniens et justa æstimatio. 
Dav. Ir. K. B. 18. Money is the just medium 
and measure of commutable things, for by 
the medium of money a convenient and just 
estimation of all things is made. i 


MONETAGIUM. Mintage, cr the right of 
coining money. Cowell. Hence, anciently, a 
tribute payable to a lord who had the pre- 
rogative of coining money, by his tenants, in 
consideration of his refraining from changing 
the coinage. 


MONETAGIUM 


Monetandi jus comprehenditur In regalibus que 
nunquam a regio sceptro abdicantur. The right 
of coining money is comprehended among 
those royal prerogatives which are never re- 
linguished by the royal scepter. Dav. Ir. K. 
B. 18. 


MONEY. A general, indefinite term for the 
measure and representative of value; cur- 
rency; the circulating medium; cash. 

“Money” is a generic term, and embraces 
every description of coin or bank-notes rec- 
ognized by common conseiit as a representa- 
tive of value in effecting exchanges of prop- 
erty or payment of debts. Hopson v. Foun- 
tain, 5 Humph. (Tenn.) 140. 

Money is used in a specific and also in a 
general and more comprehensive sense. In 
its specific sense, it means what is coined or 
stamped by public authority, and has its de- 
terminate value fixed by governments, In its 
more comprehensive and general sense, it 
means wealth,—the representative of com- 
modities of all kinds, of lands, and of every- 
thing that can be ‘transferred in commerce. 
Paul v. Ball, 31 Tex. 10. 

In its strict technical sense, “money” 
means coined metal, usually gold or silver, 
upon which the government stamp has been 
impressed to indicate its value. In its more 
popular sense, “money” means any currency, 
tokens, bank-notes, or other circulating me- 
dium in general use as the representative of 
value. Kennedy v. Briere, 45 Tex. 805; Cook 
v. State, 180 Ark. 90, 186 S. W. 922, 924; 
Grice v. Anderson, 109 S. C. 388, 96 S. E. 
222, 224; United States v. Williams (D. C.) 
282 F. 324, 325; McCullen v. Daughtry, 190 
N, C. 215, 129 S. E. 611, 618 ; Bennett v. Bank 
` of Commerce & Trust Co. (D. C.) 220 F. 950, 
953; Kent v. State, 143 Ark. 439, 220 S. W. 
814, 816; Stephens v. Commonwealth, 188 
Ky. 824, 224 S. W. 364, 368; McGovern v. U. 
S. (C. C. A.) 272 F. 262, 263; Ferrell v. State, 
68 Tex. Cr. R. 487, 1528. W. 901, 805; Vick 
v. Howard, 186 Va. 101, 116 8. E. 465, 467, 
31 A. L. R. 240; Alderman y..State, 88 Fla. 
875, 102 So. 737, 788; Millikan v. Security 
Trust Co., 187 Ind. 307, 118 N. E. 368, 570; 
W. J. Howey Co. v. Cole, 219 Mo. App. 34, 
269 S. W. 955, 958; Cook v. State, 130 Ark. 
90, 196 S. W. 922, 924, 

The term “moneys” is not of more exten- 
sive signification than “money,” and means 
only cash, and not things in action, Mann 
v. Mann, 14 Johns: (N. X.) 1, 7 Am. Dec, 416. 


Money-Bill ` ; 

In parliamentary. language, an act by 
which revenue is directed to be raised, for 
any purpose or in any shape whatsoever, el- 
ther for governmental purposes, and collected 
‘from the whole people generally, or for the 
benefit of a particular district, and collected 
in that district, or for making appropriations. 
Opinion of Justices, 126 Mass. 547; Northern 
‘Counties Inv. Trust v. Sears, 30 Or. 888, 41 
Pac. 931, 35 L R. A, 188. 
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Money Claims 


In English practice. Under the judicature 
act of 1875, claims for the price of goods 
sold, for money lent, for arrears of rent, ete., 
and other claims where money is directly 
payable on a contract express or implied, as 
opposed to the cases where money is claimed 
by -way of damages for some independent 
wrong, whether by breach of contract or oth- 
erwise. ‘These “money. claims” correspond 
very nearly to the “money counts” hitherto in 
use, Mozley & Whitley. 


Money Demand 


A claim for a fixed and liquidated amount 
of money, or for a sum which can be ascer- 
tained by mere calculation; in this sense, 
distinguished from a claim which must be 
passed upon and liquidated by a jury, called 
“damages.” Roberts v. Nodwift, 8 Ind. 341; 
Mills v. Long, 58 Ala. 460. 


Money Had and Received 


In pleading. The technical designation of 
a form of declaration in assumpsit, wherein 
the plaintiff declares that the defendant had 
and received certain money, ete. 

The action for “money had and received” 
is comprehensive in its scope, equitable in 
spirit, although legal in form, and is favored 
by the courts, and is maintainable when the 
defendant has money which in equity and 
good conscience belongs to plaintiff. Dow v. 
Bradbury, 110 Me. 249, 85 A. 896, 897, 44 L. 
È. A. (N. 8.) 1041; Firpo v. Pacific Mut. Life 
Ins, Co., 80 Cal. App. 122, 251 P. 657, 658; 
Lakeport Nat. Bank v. McDonald, 80 N. H. 
337, 116 A. 638, 640; Bridgeport Hydraulic Co. 
v. City of Bridgeport, 108 Coun. 249, 180 A. 
164, 168. 

Money Land 


A phrase descriptive of money which is 
held upon a trust to convert it into land. 


Money Lent 


In pleading. The technical name of a deœ 
laration in an action of assumpsit for that 
the defendant promised to pay the plaintiff 
for money lent. 


Money Made 


The return made by a sheriff to a writ of 
execution, signifying that he has collected the 
sum of money required by the writ. 


Money of Adieu 


In French law. Earnest money; so called 
because given at parting in completion of the 
bargain. Arrhes isthe usual French word for 
earnest money; “money of adieu” is a provin- 
cialism found in the province of Orleans. 
Poth, Cont. 507. 


Money Order 


` Under the postal regulations of the United 
States, a money order is a species of draft 
drawn by one post-office upon another for 
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am amount of money ‘deposited at the first 
office by the person purchasing the money 
order, and payable at the second office to a 
payee named in the order. See U. 8. v. Long 
(C. C.) 30 F. 679. . - 


Money-Order Office 


One of the post-offices authorized to draw 
or pay money orders, 


Money Paid 


In pleading. The technical name of a dec- 
laration in assumpsit, in which the plaintiff 
declares for money paid for the use of the 
defendant. 

Moneyed Capital 


This term has a more limited meaning than 
the term “personal property,” and applies to 
such capital as is readily solvable in money. 
Mercantile Nat. Bank v. New York, 121 U. 
S. 188, 7 Sup. Ct. 826, 30 L. Ed. 895. 


Moneyed Corporation 
See Corporation. 


Public Money 


Revenue. Hays v. State, 22 Okl. Cr. 99, 210 
P. 728, 730, Money received by officers of the 
state in the ordinary processes of taxation, 
etc. Beaumont 8. L. & W. Ry. Co. v. State 
(Tex. Civ. App.) 173°S. W. 641, 642. But see 
‘Wardell y. Town of Killingly, 97 Conn. 423, 
117 A. 520, 522. Under a municipal charter, 
money or funds belonging to a city; moneys 
which are owing or payable to the city in its 
corporate capacity, such as assessments, li; 
cense fees, or moneys derived from the sales 
of property, wharfage charges, and such like, 
City of Sacramento v. Simmons, 66 Cul. App. 
18, 225 P. 36, 39. Under a statute, all money 
which by law the sheriff in his capacity as 
such and as treasurer of the county and dis- 
trict is authorized to collect, receive, and dis- 
burse for public purposes. Bunch v. Short, 
78 W. Va. 764, 90. S. Ð. 810, 812. As used in 
the United States. statutes, the money of the 
federal government received from the public 
revenues, or intrusted to its fiscal officers, 
wherever it may be. See Branch v. U. S., 12 
Ct. CL 281, 

As to money “Broker,” “Count,” “Judg- 
ment,” and “Scrivener,” see those titles. 


MONGER. A dealer or seller. It is seldom 
or never used alone, or otherwise than after 
the name of any commodity, to express a 
seller of such commodity, 


MONIERS, 
the mint; 


or MONEYEERS. Ministers of 
also bankers. Cowell. 


MONIMENT. A memorial, superscription, or 
record. 


MONITION. ; 
In Practice 
A monition is a formal order of the court 
commanding something to be done by the per- 
Bu.Law Dict. (3p Ep.)—-T6é 


MONOMACHY 


son to whom it is directed, and who is called 
the “person monished.” Thus, when money is 
decreed to be paid, a monition may he, ob- 
tained commanding its payment. In ecclesi- 
astical procedure, a monition is an order 
monishing or warning the party complained 
against to do or not to do a certain act “under 
pain of the law and contempt thereof.” A 
monition may also be appended to a sentence 
inflicting a punishment for a past offense; 
in that case the monition forbids the repeti 
tion of the offense. Sweet. ` 


In Admiralty Practice 


The summons to appear and answer, is- 
sued on filing the libel; which is either a sim- 
ple monition in personam or an attachment 
and monition in rem. Ben. Adm. 228, 289. 
It is sometimes termed “monition viis et 
modis,” and has been supposed to be derived 
from the old Roman practice of summoning a 
defendant. Manro v. Almeida, 10 Wheat. 490, 
6 L. Ed. 369. i 


The monition, in American admiralty practice, is, 
in effect, a summons, citation, or notice, though in 
form a command to the marshal to cite and, ad- 
monish the defendapt to appear and answer, and not 


a summons addressed to the party. 2 Conk, Adm. 
(2@ Ed.) 147. 

In General 
—General Monition. In civil law and 


admiralty practice. A monition or summons 
to all parties in interest to appear and show 
cause against the decree prayed for. 


MONITORY LETTERS. Communications of 
warning and admonition sent from an ec- 
clesiastical judge, upon information of scan- 
dal and abuses within the cognizance of his 
court. 


MONOCRACY. A government by one person. 


MONOCRAT. A monarch who governs alone: 
an absolute governor. 


MONOGAMY. The marriage of one wife only, 
or the state of such as are restrained to a siu- 
gle wife.. Webster. 

A marriage contracted between one man 
and one woman, in exclusion of all the rest 
of mankind. The term is used in opposition 
to “bigamy” and “polygamy.” Wolff, Dr. de 
la Nat. § 857. f 


MONOGRAM. A character or cipher com- 
posed of one or more letters interwoven, being 
an abbreviation of a name, 


MONOGRAPH. A special treatise upon a par- 
ticular subject of limited range; a treatise or 
commentary upon a particular branch or di- 
vision of a general subject. 


MONOMACHY. A duel; a single combat. 

It was anciently alowed by law for the 
trial or proof of crimes. It was even per- 
mitted in pecuniary causes, but it is now for- 
bidden both by the civil law and canon laws. 


MONOMANIA 


MONOMANIA. In medical jurisprudence. 
Derangement of a single faculty of the mind, 
or with regard to a particular subject, the 
other faculties being in regular exercise. See 
Insanity. 


Monopolia dicitur, cum unus solus aliquod genus 
mercaturæ universum emit, pretium ad suum 
libitum statuens., 11 Coke, 86. It is said to be 
a monopoly when one person alone buys up 
the whole of one kind of commodity, fixing a 
price at his own pleasure. 


MONOPOLIUM. The sole power, right, or 
privilege of sale; monopoly; a monopoly. 
Calvin. : 


MONOPOLY. In commercial law. A privi- 
lege or peculiar advantage vested in one or 
more persons or companies, consisting in the 
exclusive right (or power) to carry on a par- 
ticular business or trade, manufacture a par- 
ticular article, or control the sale of the whole 
supply of a particular commodity. 

Defined in English law to be “a license or 
privilege allowed by the king for the sole 
buying and selling, making, working, or us- 
ing, of anything whatsoever; whereby the 
subject in general is restrained from that lib- 
erty of manufacturing or trading which he 
had before.” 4 Bl. Comm. 159; 4 Steph. 
Comm. 291. And see State v. Duluth Board 
of Trade, 107 Minn. 506, 121 N. W. 395, 23 
L. R. A. (N. S.) 1260. 

A monopoly consists in the ownership or 
control of so large a part of the market-sup- 
ply or output of a given commodity as to 
stifle competition, restrict the freedom of 
commerce, and give the monopolist control 
over prices. See State v. Eastern Coal To., 
29 R. I. 254, 70 A. 1, 132 Am. St. Rep. 817; 
Over v. Byram Foundry Co., 37 Ind. App. 
452, 77 N. E. 302, 117 Am. St. Rep. 327; 
State v. Haworth, 122 Ind. 462, 23 N. E. 946, 
T L. R. A. 240; Davenport v. Kleinschmidt, 
6 Mont. 502, 18 Pac. 249;. Ex parte Levy, 43 
Ark, 42, 51 Am. Rep. 550; Case of Monopo- 
lies, 11 Coke, 84; Laredo v. International 
Bridge, etc., Co., 66 F. 246, 14 C. ©. A. 1; 
International Tooth Crown Co. v. Hanks 
Dental Ass’n (C. C.) 111 F. 916; Queen Ins. 
Co. v. State, 86 Tex. 250, 24 S. W. 397, 22 L. 
R. A. 483; Herriman v. Menzies, 115 Cal. 
16, 46 P. 730, 35 L. R. A, 318, 56 Am. St. Rep. 
81. 


MONSTER. A prodigious birth; a human 
birth or offspring not having the shape of 
mankind, which cannot be heir to any land, 
aibeit it be brought forth in marriage. Bract. 
fol. 5; Co. Litt. 7, 8; 2 Bl. Comm. 246. 


MONSTRANS DE DROIT. L, Fr. In Eng- 
lish law. A showing or manifestation of 
right; one of the common law methods of 
obtaining possession or restitution from the 
crown, of either real or personal property. 
It is the proper proceeding when the right of 
the party, as well as the right. of the crown, 
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appears upon record, and consists in putting . 
in a claim of right grounded on facts already 
acknowledged and established, and praying 
the judgment of the court whether upon these 
facts the king or the subject has the right. 
3 Bl. Comm. 256; 4 Coke, 54b. 


MONSTRANS DE FAITS. L. Fr. 
English practice. 
species of profert. 


In old 
A showing of deeds; a 
Cowell. ` 


MONSTRAVERUNT, WRIT OF. In English 
law. A writ which lies for the tenants of 
ancient demesne who hold by free charter, 
and not for those tenants who hold by copy 
of court roll, or by the rod, according to the 
custom of the manor. Fitzh. Nat. Brev. 14. 


MONSTRUM. A box in which relies are 
kept; also a muster of soldiers. Cowell. 


MONTES. In Spanish law. Forests or 
woods. White, New Recop. b. 2, tit. 1, c. 6, 
§ 1. 


MONTES PIETATIS. Public pawnbroking 
establishments; institutions established by 
government, in some European countries, for 
lending small sums of money on pledges of 
personal property. In France they are called 
“monts de piété.” 


MONTH. One of the divisions of a year. The 
space of time denotéd by this term varies ac- 
cording as one or another of the following 
varieties of months is intended: 

Astronomical, containing one-twelfth of the 
time occupied by the sun in passing through 
the entire zodiac. 

Calender, civil, or solar, which is one of 
the months in the Gregorian calendar,—Jan- 
uary, February, March, etc.,—which are of 
unequal length. 

Lunar, being the period of one revolution 
of the moon, or twenty-eight days. 

The word “month,” when used in a statute 
or contract without qualification, meant at 
common law a lunar month of 28 days. State 
v. White, 73 Fla. 426, 74 So. 486, 487. 

The matter is generally regulated by stat- 
ute now. In re McNamara’s Estate, 181 Cal. 
82, 183 P. 552, 556, 7 A. L. R. 313; Salios v. 
Swift, 25 Ga. App. 96, 102 S. ©. 869, 870; 
Cochran v. Commonwealth, 122 Va. 801, 94 8. 
E. 329, 332; Barrack v. Commonwealth, 142 
Va. 596, 128 S. E. 638, 639; Bohles v. Pru- 
dential Ins. Co. of America, 84 N. J. Law, 315, 
86 A. 438, 439; In re Standard Cafeteria Co., 
68 Or. 550, 137 P. 774, 776; Barbee v. Young, 
79 Cal. App. 119, 249 P. 15, 16. 


MONUMENT. 1. Anything by which the 
memory of a person, thing, idea, art, science 
or event is preserved or perpetuated. A tomb 
where a dead body has been deposited. Mead 
v. Case, 33 Barb, (N. Y.) 202; In re Ogden, 
25 R. I. 373, 55 A. 933; Rhode Island Hospital 
Trust Co. v. Benedict, 41 R.I. 143, 103. A. 146, 
14%, o. a co 
-Bu.Law Dict.(3p Ep.) 
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2. In real-property law and surveying, mon- 
uments are visible marks or indications left 
on natural or other objects indicating the 
lines and boundaries of a survey. In this 
sense the term includes not only posts, pil- 
lars, stone markers, cairns, and the like, but 
also fixed natural objects, blazed trees, and 
even a watercourse. See Grier v. Pennsyl- 
vania Coal. Co., 128 Pa. 79, 18 A. 480; Cox 
v. Freedley, 33 Pa. 124, 75 Am. Dec. 584; 
Rem, Comp. Stat. § 8622; Ninemire y. Nel- 
son, 140 Wash. 511, 249 P. 990, 991; Cor- 
nelious y. State, 22 Ala. App. 150, 113 So. 
475, 476; Perich v. Maurer, 29 Cal. App. 
293, 155 P. 471, 472; Burnham y. Hoyt, 216 
Mass. 278, 104 N. E. 62, 63. 


Monumenta que nos recorda vecamus sunt 
veritatis et vetustatis vestigia. Co. Litt. 118. 
Monuments, which we call “records,” are 
the vestiges of truth and antiquity. 


MONYA. In Norman law. Moneyage. A 
tax or tribute of one shilling on every hearth, 
payable to the duke every three years, in con- 
sideration that he should not alter the coin. 
Hale, Com. Law, 148, and note, 


MOCKTAR. 
torney, 


MOCKTARNAMA. In Hindu law. A written 
authority constituting an agent; a power of 
attorney. 


In Hindu law. An agent or at- 


MOONSHINE. Although an adjective used 
to qualify whisky, ‘‘moonshine” is often used 
in common speech as a noun. In either case 
it means a distilled, alcoholic liquor, illegally 
produced, or smuggled into community. 
Whether it was made of rye, corn or other 
material is immaterial. State v. Sedlacek, 
74 Mont. 201, 239 P. 1002, 1005; Chaney v. 
State, 21 Ala. App. 625, 111 So. 188; State 
yv. Edwards, 106 Or. 58, 210 P. 1079, 1081; 
State vy. Morris (Mo. Sup.) 279 S. W. 141, 144; 
Weinstein v. U. S. (C. C. A.) 11 F.2d) 505, 
508, 509; State v. Charette, 242 P. 843, 75 
Mont. 78; State v. Wright, 312 Mo. 626, 280 
S. W. 703, 706; State v. Bogdon, 140 Wash. 
68, 248 P. 66; Kenny v. Commonwealth, 211 
Ky. 349, 277 S. W. 480, 481; Kannenberg v. 
State, 193 Wis, 476, 214 N. W. 365, 366; State 
v. Martin (Mo. Sup.) 292 S. W. 39, 41; Jakula 
v. Starkey, 161 Minn. 58, 200 N. W. 811, 812. 


MOOR. An officer in the Isle of Man, who 
summons the courts for the several shead- 
ings. The office is similar to the English 
bailiff of a hundred. ‘ 


MOORAGE. A sun due by law or usage for 
mooring or fastening of ships to trees or posts 
at the shore, or to a wharf. Wharf Case, 3 
Bland (Md.) 373. 


MOORING. In maritime law. Anchoring or 
inaking fast to the shore or dock; the se- 
curing or confining a vessel in a particular 
station, as by cables and anchors or by a 
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line or chain run to the wharf. A vessel is 
“moored in safety,” within the meaning of a 
policy of marine insurance, when she is thus 
moored to a wharf or dock, free from any 
immediate danger from any of the perils in- 
sured against. See 1 Phil. Ins. 968; Walsh 
v. New. York Floating Dry Dock Co., 8 Daly 
(N. Y.) 387; Flandreau v. Elsworth, 9 Mise. 
340, 29 N. Y. S. 694; Bramhall v. Sun Mut, 
Ins. Co., 104 Mass. 516, 6 Am. Rep. 261. 


MOOT, n. 
` In Engilish Law 


Moots are exercises in pleading, and fn 
arguing doubtful cases and questions, by the 
students of an inn of court before the benches 
of the inn. Sweet. 


In Saxon Law 


A meeting or assemblage of people, par- 
ticularly for governmental or judicial pur- 
poses. The more usual forms of the word 
were “mote” and “gemot.” See those titles. 


In General 


—Moot hill. Hill of meeting, (gemot,) on 
which the Britons used to hold their courts, 
the judge sitting on the eminence; the par- 
ties, ete, on an elevated platform below. 
Enc. Lond. 


MOOT, adj. A subject for argument; vun- 
settled; undecided. A moot point is one not 
settled by judicial decisions. A moot case 
is one which seeks to determine an abstract 
question which does not arise upon existing 
facts or rights. Adams v. Union R. Co., 21 
R. I. 184, 42 A. 515, 44 L, R. A. 273. 


In General 


—Moot court. A court held for the arguing 
of moot cases or questions, 


—Moot hall. The place where moot cases were 
argued. Also a council-chamber, hall of judg- 
ment, or town-hall. 


—Moot man. One of those who used to argue 
the reader's cases in the inns of court. 


MOOTA CANUM. 
pack of dogs. 


In old English law. A 
Cowell. 


MOOTING. The exercise of arguing ques- 
tions of law or equity, raised for the purpose. 
See Moot. 


MORA. Lat. In the civil law. Delay; de- 
fault; neglect; culpable delay or default. 
Calvin. 

MORA. Sax. A moor; barren or unprofita- 


ble ground; marsh; a heath; a watery bog 
or moor. Co. Litt. 5; Fleta, 1, 2, c. 71. 


MORA MUSSA. A watery or boggy Moor; a 
morass. 


Mora reprobatur in lege. Delay is reprobated 
inlaw. Jenk. Cent. p. 51, case 97, 


MORAL 


MORAL. l. Pertaining or relating to the con- 
science or moral sense or to the general prin- 
eiples of right conduct. 

2. Cognizable or enforceable only by the 
conscience or by the principles of right con- 
duct, as distinguished from positive law. 

3. Depending upon or resulting from prob- 
ability; raising a belief or conviction in the 
mind independent of strict or logical proof? 

4, Involving or affecting the moral sense; 
as in the phrase “moral insanity.” 


MORAL ACTIONS. Those only in which men 
have knowledge to guide them, and a will to 
choose for themselves. Ruth. Inst. lib. 1, c. i. 


MORAL CERTAINTY. In the law of crim- 
inal evidence. That degree of assurance 
which induces a man of sound mind to act, 
without doubt, upon the conclusions to which 
it leads. Wills, Cire. Ev. 7.. A certainty that 
convinces and directs the understanding and 
satisfiey the reason and judgment of those 

` who are bound to act conscientiously upon it. 
State v. Orr, 64 Mo. 339; Bradley v. State, 31 
Ind. 492; Ross v. Montana Union Ry. Co. 
(C. C.) 45 F. 425; Pharr v. State, 10 Tex. App. 
485; Territory v. McAndrews, 3 Mont. 158. 
A high degree of impression of the truth of 
a fact, falling short of absolute certainty, but 
sufficient to justify a verdict of guilty, even 
in a capital ease. See Burrill, Cire. Ev. 198- 
200. Beyond a reasonable doubt. State v. 
Norman, 108 Ohio St. 541, 134 N. E. 474, 475; 
State v. Cassill, 71 Mont. 274, 229 P. 716, 719; 
Odeneal v. State, 128 Tenn. 60, 157 S. W. 419; 
Austin v. State, 6 Ga. App. 211 (1), 64 8. E. 
670; Thomas v. State, 19 Ga. App. 105 (4-a), 
91 S. E. 247; Bivins v. State, 29 Ga. App. 49, 
113 S. E. 57; Murray v. State, 29 Ga. App. 
207, 114 S. E. 907; State v. Koski, 100 W, Va. 
98, 1380 S, E. 100, 101; State v. Charlie Mun, 
76 Mont. 278, 246 P. 257, 258. The phrase 
“moral certainty” has been introduced into 
our jurisprudence from the publicists and 
metaphysicians, and signifies only a very high 
degree of probability. It was observed by 
Puffendorf that, “when we declare such a 
thing to be morally certain, because it has 
been confirmed by credible witnesses, this 
moral certitude is nothing else but a strong 
presumption grounded on probable reasons, 
and which very seldom fails and deceives us.” 
“Probable evidence,” says Bishop Butler, in 
the opening sentence of his Analogy, “is es- 
sentially distinguished from demonstrative 
by this: that it admits of degrees, and of all 
variety of them, from the highest moral cer- 
tainty to the very lowest presumption.” Com. 
v., Costley, 118 Mass. 23. 


MORAL EVIDENCE. See Evidence. 


MORAL FRAUD. This phrase is one of the 
less usual designations of “actual” or “posi« 
tive” fraud or “fraud in fact,’ as distinguish- 
ed from “constructive” fraud or “fraud in 
law.” It. means fraud which involves actual 
guilt, a wrongful purpose, or moral obliquity. 
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MORAL HAZARD. See Hazard. 
MORAL INSANITY. Sce Insanity. 


MORAL LAW. The law of conscience; the 
aggregate of those rules and principles of 
ethics which relate to right and wrong con- 
duct and prescribe the standards to which 
the actions of men should conform in their 
dealings with each other. See Moore v. 
Strickling, 46 W. Va. 515, 33 S. E. 274, 50 L. 
R. A, 279. 


MORAL OBLIGATION. See Obligation. 


MORAND/E SOLUTIONIS CAUSA. Lat. 
For the purpose of delaying or postponing 
payment or performance, 


MORATORIUM. A term designating a sus- 
pension of all, or of certain, legal remedies 
against debtors, sometimes authorized by law 
during times of financial distress, | 


MORATUR IN LEGE. Lat. He delays in 
law. The phrase describes the action of one 
who demurs, because the party does not pro- 
ceed in pleading, but rests or abides upon the 
judgment of the court on a certain point, as 
to the legal sufficiency of his opponent’s plead- 
ing. The court deliberate and determine 
thereupon. 


MORAVIANS. Otherwise called “Herrnhut- 
ters” or “United Brethren.” A sect of Chris- 
tians whose social polity is particular and 
conspicuous. It sprung up in Moravia and 
Bohemia, on the opening of that reformation 
which stripped the chair of St. Peter of so 
many votaries; and gave birth to so many 
denominations of Christians. They give evi- 
dence on their solemn affirmation. 2 Steph. 
Comm. 338z. ` 


MORBUS SONTICUS. Lat. In the civil law. 
A sickness which rendered a man incapable 
of attending to business, 


MORE COLONICO. Lat. 
In husband-like manner. 


MORE OR LESS. Approximately; about; 
without substantial variation. Nickel v. 
Zeitz, 154 N, E. 769, 770, 258 Mass. 282; Mos- 
by v. Smith, 194 Mo. App. 20,186 S. W. 49, 58; 
Mahyt v. Mann, 203 Iowa, 880, 210 N. W. 566, 
567; Holland v. Rock, 50 Nev. 340, 259 P. 415; 
Hill v, Johnson, 214 Ala. 194, 106 So. 814, 816; 
United States v. Republic Bag & Paper Co. 
(C. C. A.) 250 F. 79, 80; Weinman v. Fellman, 
162 N. Y. 8S. 181, 182; Wetzler v. Patterson, 
73 Cal. App. 527, 238 P. 1077, 1080; Russo v. 
Corideo, 102 Conn. 663, 129 A. 849, 853; Bar- 
ton v. Jones, 206 Ky. 238, 267 S. W. 214, 215; 
Kite v. Pittman, (Mo. App.) 278 S. W. 830, 
831; Arrowsmith v. Nelson, 73 Wash. 658, 
132 P. 743, 746; Andrews v. Sercombe, 82 Or. 
616, 162 P. 836, 887; Smart v. Huckins, 82 
N. H. 342, 134 A. 520, 522; Frey v. Etzel, 
160 Wis. 311, 151 N. W. 807, 808, Ann. Gas. 
1917D, 153; Scott v. Dunckel Box & Lumber 
Co..:106 Ark. 83, 152 S..W. 1025, 1027, 


In old pleading. 
Townsh. Pl, 198. 
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MOREOVER. In addition thereto, also, fur- 
thermore, likewise, beyond this, besides this. 
Pagano v. Cerri, 93 Ohio St. 345, 112 N. E. 
1037, 1040, L. R. A. 1917A, 486; Aldersley v. 
McCloud, 35 Cal. App. 17, 168 P. 1153, 1155. 


MORGANATIC-MARRIAGE. 


MORGANGINA, or MORGANGIVA. A gift on 
the morning after the wedding; dowry; the 
husband's gift to his wife on the day after the 
wedding. Du Cange; Cowell. 


MORGEN. Anglo-Dutch. In old New York 
law. A measure of land, equal to about two 
acres. 


See Marriage. 


MGRGUE. A place where the bodies of per- 
sons found dead are kept for a limited time 
and exposed to view, to the end that their 
friends may identify them. 


MORMONISM. A social and religious sys- 
tem prevailing in the territory of Utah, a 
distinctive feature of which is the practice of 
polygamy. These plural marriages are not 
recognized by law, but are indictable offenses 
under the statutes of the United States and 
of Utah. 


MORON. One whose intellectual development 
proceeds normally up to about the 8th year of 
age, then is arrested, and never exceeds that 
of a normal child of about 12 years. People 
v. Joyce, 233 N. Y. 61, 184 N. F. 836, 840. 


MORPHINOMANIA, or MORPHINISM. The 
opium habit. An excessive desire for morphia. 


MORS. Lat. Death. 


Mors dicitur ultimum supplicium. Death is call- 
ed the “last punishment,” the “extremity of 
punishment.” 3 Inst. 212. 


Mors omnia solvit. Death dissolves all things. 
Jenk. Cent. p. 160, case 2. Applied to the 
case of the death of a party to an action. 


MORSELLUM, or MORSELLUS, TERR. In 
old English law. A small parcel or bit of land. 


- MORT CIVILE. In French law. Civil death, 
as upon conviction for felony. It was nomi- 
nally abolished by a law of the 31st of May, 
1854, but something very similar to it, in ef- 
fect at least, still remains. Thus, the prop- 
erty of the condemned, possessed by him at 
the date of his conviction, goes and belongs 
to his successors, (héritiers,) as in case of an 
intestacy; and his future acquired property 
goes to the state by right of its prerogative, 
(par droit de déshérence,) but the state may, 
as a matter of grace, make it over in whole 
or in part to the widow and children. Brown. 


MORT D’ANCESTOR. An ancient and now 
almost obsolete remedy in the English law. 
An assize of mort d ancestor was a writ which 
lay for a person whose ancestor died seised 
of. lands in fee-simple, and after his death a 
stranger abated; aud. this writ directed the 
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sheriff to summon a jury or assize, who 
should view the land in question and recog- 
nize whether such ancestor were seised there- 
of on the day of his death, and whether the 
demandant were the next heir. 


MORTAL. Destructive to life, causing or oc-. 
easioning death; terminating life; exposing 
to or deserving death; deadly, as mortal 
wound, mortal sin; of or pertaining to time 
of death. State v. Baker, 122 Kan. 552, 253 
P. 221, 223. 


MORTALITY. This word, in its ordinary 


-Sense, never means violent death, but death 


arising from natural causes. Lawrence v. 
Aberdein, 5 Barn. & Ald. 110. 


MORTGAGE. An estate created by a con- 
veyance absolute in its form, but intended 
to secure the performance. of some act, such 
as the payment of money, and the like, by the 
grantor or some other person, and to become 
void if the act is performed agreeably:to the 
terms prescribed at the time of making such 
conveyance. 1 Washb. Real Prop. +475. 

A conditional conveyance of land, design- 
ed as a security for the payment of money, the 
fulfillment of some contract, or the perform- 
ance of some act, and to be void upon such 
payment, fulfillment, or performance. Mit- 
chell v. Burnham, 44 Me. 299. 

A debt by specialty, secured by a pledge of 
lands, of which the legal ownership is vested 
in the creditor, but of which, in equity, the 
debtor and those claiming under him remain 
the actual owners, until debarred by judicial 
sentence or their own laches. Coote, Mortg. 1. 

The foregoing definitions are applicable to 
the common-law conception of a mortgage. 
But in many states in modern times, it is 
regarded as a mere lien, and not as creating 
a title or estate. It is a pledge or security 
of particular property for the payment of a 
debt or the performance of some other obli- 
gation, whatever form the transaction, may 
take, but is not now regarded ag a convey- 
ance in effect, though it may be cast in the 
form of a conveyance, See Muth v. Goddard, 
28 Mont. 237, 72 P. 621, 98 Am. St. Rep. 553; 
Johnson v. Robinson, 68 Tex. 399, 4 S. W. 625; 
In re McConnell’s Estate, 74 Cal. 217, 15 P. 
746; Killebrew v. Hines, 104 N. C. 182, 10 
S. E. 159, 17 Am. St. Rep. 672; Bryan v. Boyd, | 
100 S. C. 397, 84 S. E. 992, 993; Williams v. 
Purcell, 45 OKI. 489, 145 P. 1151, 1154; Union 


“Machinery & Supply Co. v. Darnell, 89 Wash. 


226, 154 P. 183, 188; West v. Middlesex Bank- 
ing Co., 83 S. D. 465, 146 N. W. 598, 603; 
Shirey v. All Night and Day Bank, 166 Cal. 50, 
184 P. 1001, 1003; Holmberg v. Hardee, 90 
Fla. 787, 108 So. 211, 221; Bell v. Koontz, 172 
Ark. 870, 290 S. W. 597, 598; Lane v. Smart, 
21 Ga. App. 292, 94 S. E. 325, 326; Parks v. 
Watson, 51 ORKI. 19, 151 P. 447, 478; Watkins 
v. Wallace, 206 Ky. 264, 267 S. W. 188, 185; 
Cramer ¥. Remmel, 132 Ark. 158, 200 5. W. 
811, 812; Angus v. Holbrooke, 87.Or. 548,-170 
P. .1179, 1180; Southwick v. Bigelow, 237 
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Mass. 299, 129 N. E. 452, 453; Gibson vV. 
Hopkins, 80 W. Va. 756, 93 5. E. 826, 827. 
To the same purport are also the following 
statutory definitions: 

Mortgage is a right granted to the creditor 
‘over the property of the debtor for the secu- 
rity of his debt, and gives him the power of 
having the property seized and sold in de 
fault of payment. Civ. Code La. art. 3278. 

Mortgage is a contract by which specific 
property is hypothecated for the performance 
of an act, without the necessity of a change 
of possession. Ciy. Code Cal. § 2920. 


Chattel Mortgage 


A mortgage of goods, chattels, or personal 
property. See Chattel Mortgage. 


Conventional Mortgage 


The conventional mortgage is a contract 
by which a person binds the whole of his 
property, or a portion of it only, in favor of 
another, to secure the execution of some en- 
gagement, but without divesting himself of 
possession. Civ. Code La. art. 3290; Suc- 
cession of Benjamin, 39 La. Ann. 612, 2 So. 
187. It is distinguished from the “legal” 
mortgage, which is a privilege which the 
law alone in certain cases gives to a creditor 
over the property of his debtor, without stipu- 
lation of the parties. This last is very much 
like a general lien at common law, created by 
the law rather than by the act of the parties, 
such as a judgment lien. 


Equitable Mortgage 


A specific lien upon real property to se- 
cure the payment of money or the perform- 
ance of some other obligation, which a court 
ef equity will recognize and enforce, in ac- 
cordance with the clearly ascertained intent 
of the parties to that effect, but which lacks 
the essential features of a legal mortgage, ci- 
ther because it grows out of the transactions 
of the parties without any deed or express 
contract to give a lien,.or because the instru- 
ment used for that purpose is wanting in 
some of the characteristics of a common-law 
mortgage, or, being absolute in form, is ac- 
companied by a collateral reservation of a 
right to redeem, or because an explicit agree- 
ment to give a mortgage has not been carried 
into effect. See 4 Kent. Comm. 150; 2 Story, 
Eq. Jur. § 1018; Ketchum v. St. Louis, 101 
U. 5. 306, 25 L. Ed. 999; Payne v. Wilson, 74 
N. Y. 848; Gessner v. Palmateer, 89 Cal. 89, 
26 P. 789,13 L. R. A: 187; Cummings v. Jack- 
son, 55 N. J. Eq. 805, 38 A. 763; Hall v, Rail- 
road Co., 58 Ala. 23; Bradley v. Merrill, 88 
Me. 319, 84 A. 160; Carter v. Holman, 60 Mo. 
504. In English law, the following mortgages 
are equitable: (1) Where the subject of a 
mortgage is trust property, which security is 
effected either by a formal deed or a written 
memorandum, notice being given to the trus- 
tees in order to preserve the priority. (2) 


Where it is an equity of redemption, which is: 


merely.a right to bring an action in the chan- 
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cery division to redeem the estate. (8) Where 
there is a written agreement only to make a 
mortgage, which creates an equitable lien on 
the land. (4) Where a debtor deposits the 
title-deeds of his estate with his creditor or 
some person on his behalf, without even a 
verbal communication. The deposit itself is 
deemed evidence of an executed agreement 
or contract for a mortgage for such estate. 
Wharton. 
First Mortgage 


The first (in time or right) of a series of 
two of more mortgages covering the same 


. property and successively attaching as liens 


upon it; also, in a more particular sense, a 
mortgage which is a first lien on the proper- 
ty, not only as against other mortgages, but 
as against any other charges or incumbrances. 
Green’s Appeal, 97 Pa. 347, 


First Mortgage Bonds 


Bonds the payment of which is secured by 
a first mortgage on property. Bank of Atchi- 
son County v. Byers, 139 Mo. 627, 41.8. W. 
325; Minnesota & P. R. Co. v. Sibley, 2 Minn. 
18 (Gil. 1); Com. v. Williamstown, 156 Mass. 
70, 30 N. E. 472. 


Second Mortgage 


One which takes rank immediately after 
a first mortgage on the same property, with- 
out any intervening liens, and is next entitled 
to satisfaction out of the proceeds of the 
property. Green’s Appeal, 97 Pa. 347. Prop- 
erly speaking, however, the term designates 
the second of a series of mortgages, not neces- 
sarily the second lien. For instance, the lien 
of a judgment might intervene between the 
first and second mortgages; in which case, 
the second mortgage would be the third lien. 


General Mortgage 


Mortgages are sometimes classified as gen- 
eral and special, a mortgage of the former 
class being one which binds all property, pres- 
ent and future, of the debtor (sometimes called 
a “blanket” mortgage); while a special mort- 
gage is limited to certain particular and speci- 
fied property. Barnard v. Erwin, 2 Rob. (La.) . 
415. ` 

Judicial Mortgage 


In the law of Louisiana. The lien result- 
ing from judgments, whether rendered on 
contested cases or by default, whether final 
or provisional, in favor of. the person obtain- 
ing them. Civ. Code La, art. 3321. 


Legal Mortgage 
A. term used in Louisiana. The law alone 
in certain cases gives to the creditor a mort- 
gage on the property of his debtor, without 
it being requisite that the parties should stipu- 
late it. This is called “legal mortgage.” Civ. 
Code La. art. 3811. T 


Mortgage of Goods 


: A conveyance of goods in gage or mortgage 
by which the whole legal. title passes. condi- 
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tionally to the mortgagee; and, if the goods 
are not redeemed at the time stipulated, the 
title becomes absolute in law, although equity 
will interfere to compel a redemption. It is 
distinguished from a “pledge” by the circum- 
stance that possession by the mortgagee is 
not or may not be essential to create or to 
support the title. Story, Bailm. § 287. See 
Chattel Mortgage. 


Purchase-Money Mortgage 


A mortgage given, concurrently! with a 
conveyance of land, by the vendee to the 
vendor, on the same land, to secure the unpaid 
balance of the purchase price. See Baker v. 
Clepper, 26 Tex. 629, 84 Am. Dec. 591; Keefe 
v. Cropper, 196 Iowa, 1179, 194 N. W. 305, 306; 
Ely Sav. Bank v. Graham, 201 Iowa, 840, 208 
N. W. 312, 314; Ladd & Tilton Bank v. Mitch- 
ell, 93 Or. 668, 184 P. 282, 284, 6 A. L. R. 1420; 
Lapoint v. Sage, 90 Vt. 560, 99 A. 233, 235. 


Tacit Mortgage 


In Louisiana. The same as a “legal” mort- 
gage. See supra. 


Welsh Mortgage 


In English law. A species of security which 
partakes of the nature of a mortgage, as 
there is a debt due, and an estate.is given as 
security for the repayment, but differs from 
it in the circumstances that the rents and 
profits are to be received without account till 
the principal money is paid off, and there is 
no remedy to enforce payment, while the mort- 
gagor has. a perpetual power of redemption. 
It is now rarely used: 1 Pow. Mortg. 373a. 
See O'Neill v. Gray, 39 Hun (N. YX.) 566; Bent- 
ley v. Phelps, 3 Fed. Cas. 250. 


MORTGAGEE. He that takes or receives a 
mortgage. 


MORTGAGEE IN POSSESSION. A mortga- 
gee of real property who is in possession of 
it with the agreement or assent of the mort- 
gagor, express or implied, and in recognition 
of his mortgage and because of it, and under 
such circumstances as to make the satisfac- 
tion of his lien an equitable prerequisite to 
his being dispossessed. See Rogers v. Benton, 
39 Minn. 39, 38 N. W. 765, 12 Am. St. Rep. 
613; Kelso v. Norton, 65 Kan. 778, 70 P. 896, 
93 Am. St. Rep. 308; Stouffer v. Harlan, 68 
Kan. 135, 74 P. 610, 64 L. R. A. 320, 104 Am. 
St. Rep. 896; Freeman v. Campbell, 109 Cal. 
360, 42 P. 35. - 


MORTGAGOR. He that gives a mortgage. 
MORTH. Sax.. Murder, answering exactly 
to. the French “assassinat” or “muertre de 
guet-apens.” 

MORTHLAGA. A murderer. Cowell. 


MORTHLAGE. Murder. Cowell. 


MORTIFICATION. In Scotch law. A term 
nearly synonymous with: “mortmain.” Bell. 


MORTUUS CIVILITER 
Lands are said to be mortified for a charitable 
purpose. 


MORTIS CAUSA. Lat. By reason of death; 
in contemplation of death. Thus used in the 


phrase “Donatio mortis causa,” (qv). 


Mortis momentum est ultimum vitæ momentum. 
The last moment of life is the moment of 
death. Terrill v, Public Adm’r, 4 Bradf. Sur. 
(N. Y.) 245, 250. 


MORTMAIN. A term applied to denote the 
alienation of lands or tenements to any cor- 
poration, sole or aggregate, ecclesiastical or 
temporal. These purchases having been chief- 
ly made by religious houses, in consequence 
of which lands became perpetually. inherent 
in one dead hand, this has occasioned. the 
general appellation of “mortmain” to be ap- 
plied to such alienations. 2-Bl. Comm. 268; 
Co. Litt. 2b; Perin v. Carey, 24 How. 495, 
16 L. Ed. 701. 


MORTMAIN ACTS. These acts had for their 
object to prevent lands getting into the pos- 
session or control of religious corporations, 
or, as the name indicates, in mortua manu. 
After numerous prior acts dating from the 
reign of Edward I., it was enacted by the stat- 
ute 9 Geo. IT. c. 36, (called the “Mortmain Act” 
par excellence,) that no lands should be giv- 
en to charities unless certain requisites should 
be observed. Brown. Yates v. Yates, 9 Barb. 
(N. YX.) 324. 


MORTON TOE. “Morton toe” is neuralgia of 
the fourth toe. State v. Armstrong, 38 Idaho, 
493, 225 P. 491, 493, 33 A. L. R. 835. 


MORTUARY. In ecclesiastical law. A burial- 
place. A kind of ecclesiastical heriot, being 
a customary gift of the second best living 
animal belonging to the deceased, claimed by 
and due to the minister in many parishes, on 
the death of his parishioners, whether buried 
in the church-yard or not. 2 Bl. Comm. 425. 
Ayrton v. Abbott, 14 Q. B. 19. - : : 

It has been. sometimes used in a civil as 
well as in an ecclesiastical sense, and ap- 
plied to a payment to the lord of the fee. 
Paroch. Antig. 470. ` 


MORTUARY TABLES. Tables for estimating 
the probable duration of the life of a party 
at a given age. Gallagher v. Market St. Ry. 
Co., 67 Cal. 16, 6 P. 871, 51 Am.. Rep. 680. 


MORTUUM VADIUM. A dead pledge; a 
mortgage (q. v.); a pledge where the profits 
or rents of the thing pledged are not applied 
to the payment of the debt. 


MORTUUS. Lat. Dead. So in sheriff's re- 
turn, mortuus est, he is dead. 


MORTUUS CIVILITER. Civil death. This 
incident attended every attainder of treason 
or other felony, whereby in the language of 
Lord Coke the attainted person “is disabled 
to bring any action, for he is extra legen 


MORTUUS CIVILITER 


mortuus”; Co. Litt. 199.. He could be heard 
in court only for the direct purpose of re- 
versing the attainder, and not in prosecution 
of a civil right; 1 B. & A. 159. He could be 
grantor or grantee after attainder, and the 
grant would be good ‘against all persons ex- 
cept the king; Shepard, Touch, 231. 


Mortuus exitus non est exitus. A dead issue 
is no issue. Co. Litt. 29. A child born dead 
is not considered as issue. 


—Mortuus sine prole, Dead without issue. In 
genealogical tables often abbreviated to “m. 
8. p” . 


Mos retinendus est fidelissimæ a vetustatis. 4 
Coke, 78. A custom of the truest antiquity 
is to be retained. 


MOSLEM LAW. One of the two great sys- 
tems of customary law which the English 
found in India. It regulated the life and 
relations of all Moslems, and parts of it, es- 
pecially its penal provisions, were applied to 
both Moslems and Hindus. Bryce, Extension 
of the Law. 


MOST FAVORED NATION CLAUSE. A 
clause found in most treaties providing that 
the citizens or subjects of the contracting 
states may enjoy the privileges accorded by 
either party to those of the most favored na- 
tions. It is said that the general design of 
such clauses is to establish the principle of 
equality of international treatment. The test 
of whether this principle is violated by the 
concession of advantages to a particular na- 
tion is, not the form in which stich conces- 
sion is made, But the condition on which it 
is granted; whether -it is given for a price, 
or whether this price is in the nature of a 
substantial equivalent, and not of a mere 
evasion. The United States has always tak- 
en the stand that reciprocal commercial con- 
cessions are given for a valuable considera- 
tion and are not within the scope of. this 
clause. Bartram v. Robertson, 122 U. S. 116, 
7 8. Ct. 1115, 30 L. Ed. 1118; Whitney v. 
Robertson, 124 U. S. 190, 8 S. Ct. 456, 31 L. Ed. 
386. Great Britain has taken the opposite 
position. 

See Consular Treaty Rights and Comments 
on the “Most Favored Nation” Clause, ‘by 
Ernest Ludwig; 3 Amer. Journ. Int. L, 57; 
Herod, Most Favored Nation Treatment; 
Moore’s Dig. Int. Law; 3 Amer. Journ. Int. 
Law 395. 


In Spanish law. Strayed 


MOSTRENCOS. 
goods; estrays. White, New Recop. b. 2, tit. 
2, @ 6. . . 


MOTE. Sax. A meeting; an assembly. Used 
in composition, as burgmote, folkmote, ete. 


MOTE-BELL. The bell which was used by 
the Saxons to summon people to the. court. 
Cowell, . 


‘is,by motion for decree. 
‘tiff serves on the. defendant a notice of his 
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-MOTEER. A customary service or payment 


at the mote or court of the lord, from which 
some were exempted by charter or privilege. 
Cowell. 


MOTHER. A woman who has borne a child; 
a female parent; correlative to “son” or 
“daughter.” The term may also include a 
woman who is pregnant. See Howard v. Peo- 
ple, 185 Ill. 552, 57 N. E. 441; Latshaw v. 
State, 156 Ind. 194, 59 N. E. 471. _ 


MOTHER-IN-LAW. The mother of one’s 
wife or of one’s husband. 


MOTION. 
in Practice 


An occasional application to a court by the 
parties or their counsel, in order to obtain 
some rule or order, which becomes necessary 
either in the progress of a cause, or summa- 
rily and wholly unconnected with plenary pro- 
ceedings. Citizens’ St. R. Co. v. Reed, 28 
Ind. App. 629, 63 N. E. 770; Low v. Cheney, 
3 How. Prac. (N. Y.) 287; People v. Ah Sam, 
41 Cal. 645; In re Jetter, 78 N. Y. 601. 

A motion is a written application for an 
order addressed to the court or to a judge in 
vacation by any party to a suit or proceeding, 
or by any one interested therein. Rev. Code 
Iowa 1880, § 2911 (Code 1931, § 11229). 

In legal proceedings, a “motion” is an ap- 
plication, either written or made viva voce, 
by a party to an action or a suit for some 
kind of relief. State v. Warner Valley Stock 
Co., 68 Or. 466, 187 P. 746, T47; O’Hanion v. 
Great Northern Ry. Co., 76 Mont, 128, 245 P. 
518, 520; Vande Veegaete v. Vaude Veegaete, 
79 Mont. 68, 255 P. 348, 349; Genardini v. 
Kline, 21 Ariz, 528, 190 P. 568, 570; Hammer 
v. Campbell Automatic Safety Gas Burner 
Co. 74 Or, 126, 144 P. 396, 898; Hall Oil Co. 
v. Barguin, 33 Wyo. 92, 287 P. 255, 258; Har- 
ris v. Chicago House-Wrecking Co., 314 IH. 
500, 145 N. E. 666, 669. 


In Parliamentary Law 


The formal mode in whieh a member sub- 
mits a proposed measure or resolve for the 
consideration and action of the meeting. 


In General 


—Motion for decree. Under the chancery prae- 
tice, the most usual mode of bringing on a suit 
for hearing when the defendant has answered 
To do this the plain- 


intention to move for a decree. 
Eg. 59; Daniell, Ch. Pr. 722. 


Hunter, Suit 


—Motion for judgment. In English practice. 
A proceeding whereby a party to an action 
moves for the judgment of the court in his 
favor. See Sup. Ct. Rules 1883, ord. 40. 


—Motion in error. A motion in error stands ou 
the same footing as a writ of error; the only 
difference is that, on a motion in error, .no 
service is required to be made on the opposite 
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_ party, because, being before the court when 
the motion is filed, he is bound to take notice 
of it at his peril. Treadway v. Coe, 21 Conn. 
283. - 


—Motion to set aside judgment. This is a step 
taken by a party in an action who is dissatis- 
fied with the judgment directed to be entered 
at the trial of the action. ' 


—Special motion. A motion addressed to the 
discretion of the court, and which must be 
heard and determined ; as distinguished from 
one which may be granted of course. Mer- 


chants’ Bank v. Crysler, 67 F. 390, 14 O. C. A. 


444, 


MOTIVE. The inducement, cause, or reason 
why a thing is done. An act legal in itself, 
and which violates no right, is not actionable 
on account of the motive which actuated it. 
Chatfield v. Wilson, 5 Am. Law Reg. (O. 8.) 
528. ` 


“Motive” and “intent” are not identical, and an 
intent may exist where a motive is wanting. Mo- 
tive is the moving power which impels to action for 
a definite result; intent is the purpose to use a par- 
ticular means to effect such result. In the popular 
mind intent and motive are often regarded ag the 
same thing; but in law there is a clear distinction 
between them. When a crime is clearly proved to 
have been committed by a person charged therewith, 
the question of motive may be of little or no im- 
portance, but criminal intent is always essential 
to the commission of a crime. People y. Molineux, 
168 N. Y. 264, 61 N. E. 286, 62 L. R. A. 193; Warren 
v. Tenth Nat. Bank, 29 Fed. Cas. 287; Williams v. 
State, 113 Neb. 606, 204 N. W. 64, 66; State v. 
Santino (Mo. Sup.) 186 S. W. 976, 977; Harden v. 
State, 211 Ala. 656, 101 So. 442, 444; People v. Kuhn, 
232 Mich, 310, 205 N. W. 188, 189; Jones v. State, 13 
Ala. App. 10, 68 So. 690, 684. But motive is often an 
important subject of inquiry in criminal prosecu- 
tions, particularly where the case depends mainly 
or entirely on circumstantial evidence, the combina- 
tion of motive and opportunity (for the commission 
of the particular crime by the person accused) be- 
ing generally considered essential links in a chain 
of such evidence, while the absence of all motive on 
the part of the prisoner is an admissible and im- 
portant item of evidence in his favor. 


MOTORCYCLE. A bicycle propelled by a 
gasoline engine located in the frame be- 
tween the wheels. Ellett v. Klein (C. C. A.) 
252 T. 805, 806; Bonds v. State, 16 Ga. App. 
401, 85 S. E. 629, 630. X 

A motorcycle is a “motor vehicle” within 
the meaning of registration laws. People v. 
Smith, 156 Mich. 173, 120 N. W. 581, 21 L. R. 
A. (N. S.) 41, 16 Ann. Cas. 607. 


MOTU PROPRIO. Lat. Of his own motion. 
The commencing words of a certain kind of 
papal rescript. 


MOUNTINGS. Used in the Tariff Act of 1913, 
in connection with optical instruments such 
as the microscope and polariscope, in the 
sense of accessories, adjuncts, or parts there- 


, MOVABLES 
of. U. S. v. International Forwarding Co., 
9 Ct. Cust. App. 156, 159. 


MOURNING. The dress or apparel worn by 
mourners at a funeral and for a time after- 
wards.. Also the expenses paid for such ap- 
parel. 


MOUTH OF RIVER. By statute in some 
states, the mouth of a river or creek, which 
empties into another river or creek, is de- 
fined as the point where the middle of the 
channel of ‘each intersects the other. Pol. 
Code Cal. § 3908; Rev. St. Ariz. 1901, par. 
931 (Rev. Code 1928, § 742). 


MOVABLE. That which can be changed in 
place, as movable property; or in time, as 
movable feasts or terms of court. See Wood 
v. George, 6 Dana (Ky.) 348; Strong v. White, 
19 Conn. 245; Goddard v. Winchell, 86 Iowa, 
71, 52 N. W. 1124, 17 L. R. A. 788, 41 Am. St. 
Rep. 481. l 


MOVABLE ESTATE. A term equivalent to 
“personal -estate” or “personal property.” 
Den v. Sayre, 3 N. J. Law, 187. 


MOVABLE FREEHOLD. A term applied by 
Lord Coke to real property which is capable 
of being increased or diminished by natural 
causes; as where the owner of seashore ac- 
quires or loses land as the waters recede or 
approach. See Holman vy. Hodges, 112 Iowa, 
714, 84 N. W. 950, 58 L. R. A. 673, 84 Am, St. 
Rep. 367. 


MOVABLES. Things movable; movable or 
persdnal chattels which may be annexed to 
or attendant on the person of the owner, and 
earried about with him from one part of 
the world to another. 2 Bl. Comm, 387. Mov- 
ables consist—-First, of inanimate things, as 
goods, plate, money, jewels, implements of 
war, garments, and the like or vegetable pro- 
ductions, as the fruit or other parts of a plant 
when severed from the body of it or the whole ` 
plant itself when severed from the ground ; 
secondly, of animals, which have in them- 
selves a principle and power of motion. 2 
Steph, Comm. 67. 

Movables are further distinguished into 
such as are in possession, or which are in the 
power of the owner, as a horse in actual use, 
a piece of furniture in a man’s own house; 
and such as are in the possession of another, 
and can only be recovered by action, which 
are therefore said to be in action, as a debt. 


But it has been held that movable property, in a 
legacy, strictly includes only such as is corporeal 
and tangible; not, therefore, rights in action, as 
judgment or bond debts; Strong v. White, 19 Conn. 
238, 245; 1 Wm. Jones 225; but see Penniman vi 
French, 17 Pick. (Mass.) 404, 28 Am. Dec. 309; and 
that, in a will, “movables” is used in its largest 
sense, but will not pass growing crops, nor building 
materials on ground; Humble v. Humble, 3 A. K. 
Marsh. (Ky.) 123; Jackson v. Vanderspreigle, 2 
Dall, 142, 1 L. Ed. 8323. 


MOVABLES 


In The Civil Law 


.Movables (mobilia,) properly denoted inani- 
mate things; animals being distinguished as 
moventia, things moving. Calvin. But these 
words mobilia and moventia are also: used 
synonymously, and in the general sense of 
“movables.” Id. 


In Scotch Law 


“Movables” are opposed to “heritage.” So 
that every species of property, and every 
right a man can hold, is by that law either 
heritable or movable. Bell. 


MOVE. To make an application to a court 
for a rule or order, or to take action in any 
matter. To ask. Harris v. Chicago House- 
Wrecking Co., 314 Ill. 500, 145 N. E. 666, 669. 
The term comprehends all things necessary 
to be done by a litigant to obtain an order of 
the court directing the relief sought. O’Han- 
ion v. Great Northern Ry. Co., 76 Mont. 128, 
245 P. 518, 519. 

To propose ‘a resolution, or recommend ac- 
tion in a deliberate body. 

To pass over; to he transferred; as when 
the consideration of a contract is said to 
“move” from one party to the other. 

To occasion; to contribute to; to tend or 
lead to. The forewheel of a wagon was said 
“to move to the death of a man.” Sayer, 249. 


MOVE OUT. ‘To vacate; to yield up posses- 
sion. Polich v. Severson, 68 Mont. 225, 216 
P. 785, 787. 


MOVENT. One who moves; one who makes 
a motion before a court; the applicant for a 
rule or order, ` 


MOVEMENT. As used in the Hours of Sery- 
ice Law (Act Cong. March 4, 1907, c. 2989, 34 
Stat. 1415 [45 USCA §§ 61-€4]), defining the 
term “employé” to mean a person actually 
engaged in or connected with the movement 
of any train, the word “movement” is not re- 
stricted to the actual revolution of the wheels 
of a train or locomotive engaged in interstate 
commerce, but may apply to a train tied up on 
a siding. Great Northern Ry. Co. v. United 
States (C. C. A.) 211 F. 309, 312. Similarly, 
within the meaning of police regulations au- 
thorizing civic authorities to regulate the 
movement of vehicles, the term may compre- 
hend the control and management of vehicles, 
including the power to require that the motor 
be closed down when a motor vehicle is left 
on the street. White v. District of Columbia, 
4 F.(2d) 163, 164, 55 App. D. C. 197. 


MOVING FOR AN ARGUMENT. Making a 
motion on a day which is not motion day, in 
-virtue of having argued a special case; used 
in the exchequer after it became obsolete in 
the queen’s bench. Wharton, 


MOVING PAPERS. Such papers as are made 
the basis of some motion in court proceedings, 
e. g. a bill in equity with supporting affidavits. 


MUEBLES. 
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MOVING PICTURE SHOW. A place where 
motion pictures are exhibited for the purpose 
of public amusement and entertainment. 
State v. Morris, 28 Idaho, 599, 155 P. 296, 297, 
L. R. A. 1916D, 573. 


MRS. A term which, when used before thẹ 
name of a woman, shows that she has at some 
time been married but which constitutes nei- 
ther actual notice nor constructive notice that, 
at the time she receives a conveyance, she is a 
married woman. Houston Oil Co. of Texas v. 
Griggs (Tex. Civ. App.) 181 S. W. 833, 836. 


MUCIANA CAUTIO. See Cautio. 


In Spanish law. Movables; all 
sorts of personal property. White, New Re- 
cop. b. 1, tit. 3, ce. 1, § 2. 


MUFFLER. Any of various devices to dead- 
en the noise of escaping gases or vapors, such 
as a tube filled with obstructions, through 
which the exhaust gases of an internal com- 
bustion engine, as an automobile, are passed 
(called also a silencer), or an attachment usu- 
ally consisting of a series of perforated baf- 
fles for a locomotive pop safety valve. Hines 
v. Foreman (Tex. Com. App.) 248 S. W. 479, 
484, 


MUIRBURN. In Scotch law. The offense of 
setting fire to a muir or moor. 1 Brown, Ch. 
78, 116. 


MULATTO. A person that is the offspring 
of a negress by a white man, or of a white 
woman by a negro. Thurman v. State, 18 
Ala. 276; MeceGoodwin v. Shelby, 206 S. W. 
625, 627, 182 Ky. 877; Medway v. Natick, 7 
Mass. 88; State v. Scott, 1 Bailey (S. C.) 270. 
In a more general sense, a person of mixed 
Caucasian and negro blood, or Indian and 
negro blood. Webster, Dict. See, also, Mus- 
tizo. 


Properly a mulatto is a person one of whose 
parents is wholly black and. the other wholly white; 
but the word does not always, though perhaps it does 
generally, require so exactly eyen a mixture of 
blood, nor is its signification alike in all the states. 
1 Bish. Mar. & D. § 308. 


MULCT. A penalty or punishment imposed 
on a person guilty of some offense, tort, or 
misdemeanor, usually a pecuniary fine or con- 
demnation in damages. See Cook v. Marshall 
County, 119 Iowa, 384, 93 N. W. 372, 104 Am. 
St. Rep. 283. A forfeit, fine, or penalty. Klei- 
hath, Schuster & Hudson v. Reed, 187 P. 841, 
844, 18 N. M. 358. 

Formerly, an imposition laid on ships or 
goods by a company of trade for the mainte- 
nance of consuls and the like. 


Mulcta damnum famæ non irrogat. 
Calvin. 
acter. 


MULE. A hybrid between the horse and the 
ass; especially, the offspring-of a male ass 


Cod. 1, 54; 
A fine does not involve loss of char- 
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and a mare. Webster, Dict. A reward of- 
fered for the apprehension of a mare, horse, 
or gelding does not apply to a mule. Com. v. 
Davidson, 4 Pa. Dist. R. 172. 


MULIER. Lat. A woman; a wife; a wid- 
ow; a virgin; a legitimate child. 1 Inst. 243; 
Co. Litt. 170, 253; 2 Bla. Com. 248. . 


The term is used always in contradistinction to 


a bastard, mulier being always legitimate, Co. Litt. 
243. 
MULIER PUISNE. L. Fr. When a man 


has a bastard son, and afterwards marries 
the mother, and. by her has also a legitimate 
son, the elder son is bastard eigné, and the 
younger son is mulier puisné. 


MULIERATUS. A legitimate son. Glanvil. 


MULIERTY. In old English law. The state 
or condition of a mulier, or lawful issue. Co. 


Litt. 352b. The opposite of bastardy. 
Blount. 
MULTA. A fine or final satisfaction, ancient- 


ly given to the king by the bishops, that they 
might have power to make their wills, and 
that they might have the probate of other 
men’s wills, and the granting of administra- 
tion. 2 Inst. 291. Called, also, multura epis- 
copi. 

A fine imposed ex arbitrio by magistrates on 
the præsides provinciarum, Inst. 4, 1. 


Multa conceduntur per obliquum guæ non con- 
ceduntur de directo, Many things are allowed 
indirectly which are not allowed directly. 6 
Coke, 47. 


Multa fidem promissa levant. Many promises 
lessen confidence. Brown v. Castles, 11 Cush. 
(Mass.) 350. 


Multa ignoramus quz nobis non laterent si vet- 
erum lectio nobis fuit familiaris. 10 Coke, 73. 
We are ignorant of many things which would 
not be hidden from us if the reading of old 
authors was familiar to us. l 


Multa in jure communi contra rationem dis- 
putandi, pro communi utilitate introducta sunt. 
Many things have been introduced into the 
common law, with a view to the public good, 
which are inconsistent with sound reason. 
Co. Litt. 700; Broom, Max. 158; 2 Oo. 75. 
See 3 Term 146; 7 id. 252. 


Multa multo exercitatione facilius quam regulis 
perciples. 4 Inst, 50. You will perceive many 
things much more easily by practice than by 
rules. 


Multa non vetat lex, quæ tamen tacite damnavit. 
The law forbids not many things which yet 
it has silently condemned. 


Multa transeunt cum universitate quæ non per 
se transeunt. Many things pass with the 
whole which do not pass separately. Co. Litt. 
120. 


MULTIFARIOUSNESS 


Multi multa, nemo omnia novit. 4 Inst. 348. 
Many men have known many things; no one 
has known everything. 


MULTIFARIOUSNESS. 
In Equity Pleading 


The fault of improperly joining in one bill 
distinct and independent matters, and thereby 
confounding them; as, for example, the unit- 
ing in one bill of several matters perfectly dis- 
tinct and unconnected against one defendant 
{more commonly called misjoinder of claims), 
or the demand of several matters of a distinct 
and independent nature against several de- 
fendants, in the same bill. Story, Eq. Pl. § 271. 
And see Harrison v. Perea, 168 U. S. 311, 18 
Sup. Ct. 129, 42 L. Ed. 478; Wales v. New- 
bould, 9 Mich. 56; Bovaird v. Seyfang, 200 
Pa. 261, 49 A. 958; Bolles v. Bolles, 44 N. 
J. Eq. 385, 14 A. 593; Perkins v. Baer, 95 Mo. 
App. 70, 68 S. W. 939; Thomas v. Mason, & 
Gill (Md.) 1; Barcus v. Gates, 89 F. 783, 32 
C. C. A. 387; McGlothlin v. Hemery, 44 Mo. 
350; Ford v. Borders, 200 Ala. 70, 75 So. 
398, 400; Bertelmann v. Lucas (C. C. A.) 7 
F.(2d) 325, 827, 328; Dennis’ v. Justus, 115 
Va. 512, 79 &. E. 1077, 1078; Dollar v. Lock- 
ney Supply Co. (Tex. Civ. App.) 164 S. W. 1076, 
1078; Crummett v. Crummett, 102 W. Va. 
151, 185 S. E. 16, 18; Carter v. Kimbrough, 
122 Miss. 548, 84 So. 251, 256. A bill is not 
multifarious which seeks alternative or in- 
consistent relief growing out of the same sub- 
ject-matter or founded on the same contract 
or transaction, or relating to the same prop- 
erty between the same parties. Code Ala. § 
3095 (Code 19238, § 6526); Szabo v. Speckman, 
73 Fla. 374, 74 So. 411, 412, L. R. A. 1917D, 
357; Lee v. Thornton, 171 N. C. 208, 88 S. E. 
232, 234. . 


The joining of distinct and independent matters, 
each of which would constitute a cause of action. 
Otto F. Stifel’s Union Brewing Co. v. Weber, 194 
Mo. App. 605, 186 S. W. 1119, 1122; Johnson v. Ben- 
bow, 93 Fla. 124, 11} So. 504, 507; Bean v. County 
Court of McDowell County, 8 W. Va. 186, 101 S.. 
E. 254, 255. 

“Multifarfousness”’ abstractly is incapable of an 
accurate definition, but includes those cases where 
a party is brought as a defendant on a record with 
a large portion of which, and, in the case made by. 
which, he has no connection whatever. O’Neal v. 
Cooper, 191 Ala. 182, 67 So. 688, 691; First Nat. Bank 
v. Starkey, 268 Ill. 22, 108 N. E. 695, 696; Oliver v. 
Piatt, 3 How. 333, 11 L. Ed. 622; Shields v. Thomas, 
18 How. 259, 15 L. Ed. 368. 

The vice of multifariousness is the union of causes 
of action which, or of parties whose claims, it is 
either impractical or inconvenient to adjudicate in 
a single suit. Where it is as practical and con- 
venient for court and parties to deal with the claims, 
and parties joined, in one suit as in many, there is 
no multifariousness,, Westinghouse A. B. Co. v. 
R. Co., 71 C. C. A. 1, 187 F. 26; Schell v. Leander 
Clark College (C. C. A.) 2 F.(2d) 17, 21. And it is 
not essential that every defendant have an interest 
in or concern for all matters or phases of the con- 
troversy. Mitchell v. Cudd, 196 Ala. 162, 71 So. 660; 
Norfolk Southern R. Co, v. Stricklin (D. C.) 264 F. 
546, 555. 


MULTIFARIOUSNESS 


. In Legislation 
The joining, in a single legislative act, of 
dissimilar and discordant subjects, which, by 
no fair intendment, can be considered as hav- 
ing a legitimate connection or relation to the 
subject of the act. Boise City v. Baxter, 238 

P. 1029, 1033, 41 Idaho, 368. 


"MULTIPARTITE. Divided into many or sev- 
eral parts. 


MULTIPLE EVIDENCE. That which is ad- 
missible for a specific purpose to which it 
must be confined and inadmissible to prove 
a different fact. Green v. Atlantic Coast Line 
R. Co., 134 S. E. 385, 886, 186 S. C. 337. 


MULTIPLE POINDING. In Scotch law. 
Double distress; a name given to an action, 
corresponding to proceedings by way of in- 
terpleader, which may be brought by a per- 
son in possession of goods claimed by differ- 
ent persons pretending a right thereto, call- 


ing the claimants and all others te settle their ` 


claims, so that the party who sues may be lia- 
ble only “in once and single payment.” Bell. 


Multiplex et indistinctum parit confusionem; et 
questiones, quo simpliciores, eo lucidiores. 
Hob. 335. Multiplicity and indistinctness pro- 
duce confusion; and questions, the more sim- 
ple they are, the more lucid. 


Multiplicata transgressione crescat pone in- 
flictio. As transgression is multiplied, the in- 
fliction of punishment should increase. 2 
Inst. 479. 


MULTIPLICITY. A state of being many. 
That quality of a pleading which involves a 
variety of matters or particulars; undue vari- 
ety. 2 Saund. 410. A multiplying or increas- 
ing. Story, Eq. Pl. § 287. 


MULTIPLICITY OF ACTIONS, or SUITS. 
Numerous and unnecessary attempts to liti- 
gate the same right. A phrase descriptive of 
the state of affairs where several different 
suits or actions are brought upon the same 
issue. It is obviated in equity by a bill of 
peace; in courts of law, by a rule of court 
for the consolidation of different actions. 
Williams v. Millington, 1 H. Bl. 81; Murphy 
y. Wilmington, 6 Houst. (Del.) 188, 22 Am. 
St. Rep. 345. The actions must be against a 
single defendant. : Prospect Park & C. I. R. 
Co. v. Morey, 140 N. Y. S. 380, 385, 155 App. 
Div. 347. 


MULTITUDE, An assemblage of many peo- 
ple. Accordihg to Coke it is not a word of 
very precise meaning; for some authorities 
hold that there must be at least ten persons 
to make a multitude, while others maintain 
that no definite number is fixed by law. Co. 
Litt. 257. That two cannot constitute a mul- 
titude, see Pike v. Witt, 104 Mass. 595. 
Multitudinom decem faciunt. . Co., Litt. 257. 
Ten make a multitude. . a 
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Multitudo. errantium non parit errori patroci- 
num. The multitude of those who err fur- 
nishes no countenance or excuse for error. 
11 Coke, 75a. It is no excuse for error that 
it is entertained by numbers. 


Multitudo imperitorum perdit curiam. A great 
number of unskillful practitioners ruins a 
court, 2 Inst. 219. 


MULTO. In old records. A wether sheep. 


Multo utilius est pauca idonea effundere quam 
multis Inutilihus homines gravari. 4 Coke, 20. 
It is more useful to pour forth a few useful 
things than to oppress men with many use- 
less things, ` 


MULTURE. In Scotch law. The quantity 
of grain or meal payable to the pro- 
prietor of a mill, or to the multurer, his tacks- 
man, for manufacturing the corns. Ersk. 
Inst. 2, 9, 19. 


MUMMIFICATION. In = medical jurispru- 
dence, the complete drying up of the body as 
the result of buriat in a dry, hot soil, or the 
exposure of the body to a dry, cold atmos- 
phere. 15 Amer. & Ehg. Enc. Law, 261. 


MUMMING. Antic diversions in the Christ- 
mas holidays, suppressed in Queen Anne’s 
time, 


MUND. In old English law. Peace; whence 
mundbryc, a breach of the peace. 


MUNDBYRD, MUNDEBURDE. A receiving 
into favor and protection. Cowell. 


MUNDIUM. In old French law. A tribute 
paid by a church or monastery to their seig- 
norial avoués and vidames, as the price of 
protecting them. Steph. Lect. 236. 


MUNERA. In the early ages of the feudal 
law, the name given to the grants of land 
made by a king or chieftain to his followers, 
which were held by no certain tenure, but 
merely at the will of the lord. Afterwards 
they became life-estates, and then hereditary, 
and were called first “benefices,” and then 
“feuds.” See Wright, Ten. 19. 


MUNICEPS. Lat. In Roman Law. Eligible 
to office. A provincial person; a country- 
man, This was the designation of one born 
in the provinces or in a city politically con- 
nected with Rome, who had come to Rome, 
and though a Roman citizen, yet was looked 
down upon as a” provincial, and not allowed 
to hold the higher offices. 

In the provinces the term seems to have 
been applied to the freemen of any city who 
were eligible to the municipal offices. Calvin. 


MUNICIPAL. Relating to a city, town, or 
village. Powder R. C. Co. v. Board, 3 Wyo. 
597, 29 P. 361,31 P. 278 Sometimes, pertain- 
ing to a county; Posch v. Lion Bonding & 
Surety Co., 187 Minn, 169, 163 N. W. 181, 132; 
contra, Hersey v. Nelson, 47 Mont, 132, 181 P. 
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80, 31, Ann. Cas. 1914C, 968; local, particu- 
lar, independent; Horton v. Mobile School 
Com’rs, 43 Ala, 598; also, pertaining to local 
self-government in general; Woodward v. 
Livermore Falls Water Dist., 116 Me. 86, 100 
A. 317, 319, L. R. A. 1917D, G78. 

Relating to a state or nation, particularly 
when considered as an entity independent of 
other states or nations. 


Among the Romans, cities were called municipia; 
these cities voluntarily joined the Roman republic in 
relation to their sovereignty only, retaining their 
laws, their liberties, and their magistrates, who 
were thence called municipal magistrates, With us 
this word has a more extensive meaning: for ex- 
ample, we call municipal taw not the law of a city 
only, but the law of the state, 1 Bla. Comm. 44. 
“Municipal” is so used in opposition to “interna- 
tional,” and denotes that which pertains or belongs 
properly to an individual state or separate com- 
munity, as distinguished from that which is common 
to, or observed between, all nations. Thus, piracy 
is an “international offense,” and is denounced by 
“international law,” but smuggling is a “municipal 
offense,” and cognizable by ‘‘municipal law.” State 
v. Hagen, 136 La, 868, 67 So, 935; Montana Auto 
Finance Corporation v. British & Federal Under- 
writers of Norwich Union Fire Ins. Soc., 72 Mont. 
69, 232 P. 198, 199, 36 A. L. R. 1495. 


— Municipal affairs. A term referring to the 
internal business affairs of a municipality. 
Bx parte Hitchcock, 34 Cal. App. 111, 166 P. 
849, 850. Frequently used in constitutional 
and statutory provisions concerning the pow- 
er to legislate as to the concerns of munici- 
palities. City of Los Angeles v. Central Trust 
Co, of New York, 173 Cal, 323, 159 P, 1169, 
1171; Williams v. City of Vallejo, 86 Cal. App. 
133, 171 P. 884, 886; State v. Cummings, 47 
OkL 44, 147 P. 161, 168. The term has come to 
include public service activities, such as sup- 
plying water to the inhabitants, the construc- 
tion of a reservoir for their benefit, the sale 
and distribution of electrical energy, and the 
establishment and opération of transportation 
service, which were once regarded as being 
of a strictly private nature. In re Bonds of 
Orosi Public Utility Dist., 196 Cal. 43, 235 P. 
1004, 1010, 


--Municipal aid.. A contribution or assistance 
granted by a municipal corporation towards 
the execution or progress of some enterprise, 
undertaken by private parties, but likely to 
be of benefit to the municipality; e€. g., a 
railroad. 


—Municipal authorities. As used in statutes 
contemplating the consent of such authorities, 
the term means the consent by the legislative 
authorities of the city acting by ordinance; 
Holland Realty & Power Co. v. City of St. 
Louis, 221 S. W. 51, 53, 282 Mo. 180: for ex- 
ample, in a town, the members of the town 
board; Farnsworth v. Boro Oil & Gas Co., 
216 N. Y. 40, 109 N. EB. 860. 


—Municipal bonds. Negotiable bonds issued 
by a municipal corporation, to secure its in- 
debtedness, Austin v. Nalle, 85 Tex. 520, 22 
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S. W. 668: Howard v. Kiowa County (C. C.) 
73 F. 406. ` 


—Municipal charter. A legislative enactment 
conferring governmental powers of the state 
upon its local agencies, State v. Thompson, 
193 Ala. 561, 69 So. 461, 464. . 


—Municipat claims. In Pennsylvania law. 
Claims filed by a city against property owners 
therein, for taxes, rates, levies, or assess- 
ments for local improvements, such as the 
cost of grading, paving, or curbing the streets, 
or removing nuisances, 


—Municipal corporation. See that title infra. 


—Municipal courts. In the judicial organiza- 
tion of several states, courts are established 
under this name, whose territorial authority 
is confined to the city or community in which 
they are erected. Such courts usually have 
a criminal jurisdiction corresponding to that 
of a police court, and, in some cases, possess 
civil jurisdiction in small causes. For a statu- 
tory definition, see section 1, c. 147, Laws Ok1. 
1915; Ex parte Gownlock, 13 Okl. Cr. 293, 
164 P. 130, 131. 


—Municipal domicile. Sometimes used in 
eontradistinction to “national domicile” and 
“quasi national domicile” to refer to residence 
in a county, township, or municipality ; called 
also “domestic domicile.” Hayward v. Hay- 
ward, 65 Ind. App. 440, 115 N. E. 966, 970. 


—Municipal election. One at which municipal 
offieers are chosen. Hutchins v. City of Des 
Moines, 176 Iowa, 189, 157 N. W. 881, 883. 
See, also, Watson v. Fouch, 55 Cal. App. 765, 
205 P. 58, 61, with which compare Johnson 
v. Luers, 129 Md. 521, 99 A, 710, 714. 


—Municipal function. One created or granted 
for the special benefit and advantage of the 
urban community embraced within the cor- 
porate boundaries ;—sometimes called a pri- 
vate function, as distinguished from a pub- 
lic or governmental function, which is one 
conferred or imposed on the municipality as 


` a local agency of limited and prescribed juris- 


diction to be employed in administering the 
affairs of the state, and promoting the pub- 
lic welfare generally. Bryan v. City of West 
Palm Beach, 75 Fla. 19, 77 So. 627; Griffith 
v. City of Butte, 72 Mont. 552, 234 P, 829, 831. 


—Municjpal government. This term, in cer-. 
tain state constitutions, embraces the gov- 
ernmental affairs of counties; State v. Touch- 
berry, 121 S. C. 5,113 S5. E. 345; and includes 
all forms of representative municipal govern- 
ment; In re Opinion of the Justices, 229 
Mass. 601, 119 N. E. 778, 781. ` 


—Municipal law, in contradistinction to inter- 
national law, is the law of an individual 
state or nation. It is the rule or law by which 
a particular district, community, or nation 
is governed.” 1 Bl. Comm. 44. That which 
pertains solely to the citizens and inhabitants 
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of a state, and is thus distinguished from 
political law, commercial law, and the law 
of nations. Wharton. And see Winspear v. 
Holman District Tp., 37 Iowa 544; Root v. 
Erdelmyer, Wils. (Ind.) 99; Cook v. Portland, 
20 Or. 580, 27 P. 263, 13 L. R. A. 588; Fla- 
herty v. Jackson, 152 La. 679, 94 So, 316, 317. 


—Municipal lien. A lien or claim existing in 
favor of a municipal corporation against a 
property owner for his proportionate share 
of a public improvement, made by the mu- 
nicipality, whereby his property is specially 
and individually benefited. 


~-Municipa! officer. An officer belonging to 
a municipality; that is, a city, town, or bor- 
ough ;—not including a county. State v. 
Cooney, 70 Mont. 355, 225 P. 1007, 1010. But 
the term often bears a special or limited 
sense, in which it may not apply even to mem- 
bers of the city council. Lambert v. Barrett, 
115 Va. 136, 78 S. E. 586, 587, Ann. Cas. 1914D, 
1226. 


—Municipal ordinance. A law, rule, or ordi- 
nance enacted or adopted by a municipal cor- 
poration for the proper conduct of its affairs 
or the government of its inhabitants. Ruther- 
ford v. Swink, 96 Tenn. 564, 35 S. W. 554. 
Particularly a regulation under a delegation 
of power from the state. Harris v. City of 
Des Moines, 202 Towa, 53, 209 N. W. 454, 456, 
46 A. L. R. 1429. 


—Municipal purposes. Public or governmental 
purposes as distinguished from private pur- 
poses; Georgia Ry. & Power Co. y. City of 
Atlanta, 154 Ga. 731, 115 S. E. 263, 271; for 
example, the taking of land for a school; By- 
field v. City of Newton, 247 Mass. 46, 141 N. 
E. 658, 661; lighting the streets; City of Colo- 
rado Springs v. Pikes Peak Hydro-Electric 
Co., 57 Colo, 169, 140 P. 921, 927; supplying 
water to the inhabitants; Marin Water & 
Power Co. v. Town of Sausalito, 168 Cal. 587, 
148 P. 767, 772; the collection and disposal 
of garbage and refuse; N. Ward Co. v. Board 
of Street Com'rs of City of Boston, 217 Mass. 
381, 104 N. E. 965, 966; or the building of a 
subway; In re Montague Street in Borough 
of Brooklyn in City of New York, 87 Misc. 
120, 150 N. Y. S. 382, 385. 


-Municipal securities. The evidences of in- 
debtedness issued by cities, towns, counties, 
townships, school-districts, and other such 
territorial divisions of a state. They are of 
two general classes: (1) Municipal warrants, 
orders, or certificates; (2) municipal negotia- 
ble bonds. 15 Amer. & Eng. Enc. Law, 1206. 


—Municipal tax. This term may have refer- 
ence to any tax collected by the city tax col- 
lector, including state, county, and city or 
town taxes. - Boston Fish Market Corp. v. 
City of Boston, 224 Mass, 31, 112 N. E. 616. 


—Municipal warrants.. A municipal warrant 
or order is an instrument, generally in the 
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form of a bill of exchangė, drawn by an offi- 
cer of a municipality upon its treasurer, di- 
recting him to pay an amount of money speci- 
fied therein to the person named or his order, 
or to bearer. 15 Amer. & Eng. Enc. Law, 
1206. 


MUNICIPAL CORPORATION. A public cor- 
poration, created by government for political 
purposes, and having subordinate and local 
powers of legislation. 2 Kent, Comm. 275; 
Bonaparte v. Camden & A. R. Co., Baldw. 222, 
Fed. Cas. No, 1617; People v. California Fish 
Co., 166 Cal. 576, 188 P. 79, 91. 

An incorporation of persons, inhabitants of 
a particular place, or connected with a par- 
ticular district, enabling them to conduct its 
local civil government. Glov. Mun. Corp. 1. 


A body politic and corporate constituted by in- 
corporation of the inbabitants of a region or com- 
munity for purposes of local government. Trevino 
v. City of San Antonio (Tex. Civ. App.) 269 S. W. 
1087, 1069; Bunting v. Oak Creek Drainage Dist., 
99 Neb. 843, 157 N. W. 1028, 1029, L. R. A. 1918B, 1004; 
Rutledge v. Greater Greenville Sewer Dist., 139 S. C. 
188, 137 S. E. 597, 600; Churchill v, City of Grants 
Pass, 70 Or, 283, 141 P. 164. 

An independent corporate entity created by the 
state, not only for governmental purposes, but also 
to do acts not governmental in their scope, though 
they be for the common good of the inhabitants, 
In re Northern Bank of New York, 163 App. Div. 
974, 148 N. Y. 5. 70, TL 

A body corporate consisting of inhabitants of a 
designated area created by the Legislature with or 
without the consent of such inhabitants for govern- 
mental purposes possessing local legislative and 
administrative power, and power to exercise within 
such area so much of the administrative power of 
the state as may be delegated ‘to it and possessing 
limited capacity to own and hold property, and to 
act in purveyance of public conveniences. Sutter 
v. Milwaukee Board of Fire Underwriters, 161 Wis. 
615, 155 N. W, 127, Ann. Cas. 1917H, 682. 

Tbere is a well-defined and marked distinction be- 
tween municipal corporations proper and political, 
public, or quasi municipal corporations. Honnold 
v. Board of Com'rs of Carter County, 71 Oki. 71, 177 
P. 71, 74. Cities, towns, and villages are municipal 
corporations proper. Strickfaden y. Green Creek 


- Highway Dist., 42 Idaho, 738, 248 P. 456, 458, 49 A. L. 


R. 1057. On the other hand, such term in many in- 
stances does not extend so far as to include coun- 
ties; State ex rel. Barrett v. May, 290 Mo. 302, 238 
S. W. 14; McFerson v. Board of Com’rs of Prowers 
County, 78 Colo. 354, 241 P. 733; Hersey v. Nelson, 
47 Mont. 122, 131 P. 30, 31, Ann. Cas. 1914C, 963; or 
drainage districts; Sawyer v. Camden Run Drainage 
Dist., 179 N. C. 182, 102 5. B. 273, 274; Collins v. 
Hollis, 212 Ala. 294, 102 So. 379, 381; or irrigation dis- 
tricts; Crawford v. Imperial Irr. Dist., 200 Cal. 318, 
258 P. 726, 729; Colburn vy. Wilson, 23 Idaho, 387, 130 
P. 381; Davy v. McNeill, 31 N. M. 7, 240 P. 482, 489; 
Thaanum y. Bynum Irr. Dist., 72 Mont. 221, 232 P. 
528, 530; or road districts; William T. Joyce Co, v. 
Police: Jury of Parish of Tangipahoa, 146 La, 322, 
83 So. 587, 588; Bradley v. State, 210 Ala, 166, 97 So. 
548, 544; or school districts; Dickson y. Brewer, 
180 N. C. 403, 104 S. E. 887, 889; Brooks v. Wyman, 
220 App. Div, 204, 220 N. Y. 8. 615, 618; Kee v. Parks, 
153 Tenn. 306, 283 S. W..751; nor does it include the’ 
state; Herkimer Lumber Co. v. State, 196 App. Div. 
708, 189 N. Y. S. 119, 122; but see contra, as to the 
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District of Columbia,’ Stoutenburgh v. Hennick, 9 
S5. Ct. 256, 129 U. S. 141, 32 L. Ed. 637. Nevertheless, 
it has been held in other cases, often under different 
circumstances or in different contexts, that the term 
may include counties; Van Hess v. Board of Com’rs 
of St, Joseph County, 190 Ind. 347, 129 N. E. 305, 307; 
Bexar County v. Linden (Tex. Civ. App.) 205 S. W. 
478, 480; Gadd v. McGuire, 69 Cal. App. 347, 231 F. 
754, 763; Pierce County v. Thompson, 82 Wash. 440, 
144 P. 704, 705; and, in Louisiana, parishes; State 
v. Hagen, 136 La. 868, 67 So. 935; drainage districts ; 
State v. Little River Drainage Dist., 291 Mo. 267, 
236 S, W. 848, 849; irrigation districts; Peters v. 
Union Gap Irr. Dist., 98 Wash. 412, 167 P. 1085, 1086; 
road districts; State ex rel. Little Prairie Special 
Road Dist. of Pemiscot County v. Thompson, 315 
Mo. 56, 285 S. W. 57, 61; school districts; Waterman- 
Waterbury Co. v. School Dist. No. 4 of Cato Tp., 
183 Mich. 168, 150 N. W. 104, 107; Joint School Dist. 
No, 132 in Major County and Alfalfa County v. Dab- 
ney, 127 Okl. 234, 260 P. 486, 488; School Dist. No. 8, 
Twin Falls County, v. Twin Falls County Mut. Fire 
Ins. Co., 30 Idaho, 400, 164 P. 1174, 1175; Vance v. 
Miller (Tex. Civ. App.} 170 S. W. 838, 839; and the 
like; Mitheim v. Moffat-Tunnel Improvement Dist., 
12 Colo. 268, 211 P. 649, 653; Drum v. University 
Place Water Dist., 144 Wash. 585, 258 P. 605, 506, 


In English Law 


A body of persons in a town having the 
powers of acting as one person, of holding and 
transmitting property, and of regulating the 
government of the town. Such corporations 
existed in the chief towns of England (as of 
other countries) from very early times, de- 
riving their authority from “incorporating” 
charters granted by the crown. Wharton. 


In General 


Municipal corporations act. In English law. 
A general statute, (5 & 6 Wm. IV. c. 76,) 
passed in 1835, prescribing general regula- 
tions for the incorporation and government 
of boroughs. . 


—Municipal corporation de facto. One which 
exists when there is (1) some law under which 
a corporation with the powers assumed might 
lawfully have been created; (2) a colorable 
and bona fide attempt to perfect an organiza- 
tion under such a law; (3) user of the rights 
claimed to have been conferred by the law. 
Evens v. Anderson, 132 Minn, 59, 155 N. W. 
1040, 1041. 


—Quasi municipal corporations. Bodies politic 
and corporate, created for the sole purpose of 
performing one or more municipal functions, 
Woodward v. Livermore Falls Water Dist., 
116 Me. 86, 100 A. 317, 319, L. R. A. 1917D, 
678. Public corporations organized for gov- 
ernmental purposes and having for most pur- 
poses the status and powers of municipal cor- 
porations (such as counties, townships, school 
districts, drainage districts, irrigation dis- 
tricts, ete.), but not municipal corporations 
proper, such as cities and incorporated towns. 
See Snider v. St. Paul, 51 Minn. 466, 53 N. 
W. 763, 18 L. R. A. 151; Plumbing Supply Co. 
v. Board of Education of Independent School 
Dist. of City of Canton, 32 8. D. 270, 142 N. 


MUNITIONS OF WAR 


W. 1131, 1132; Melin v. Community Consol. 
School Dist. No. 76,312 Tl. 376, 144 N. E. 13, 
16; Iverson v. Union Free High School Dist. 
of Towns of Springfield and Curran, 186 Wis. 
342, 202 N. W. 788, 792; Malim v. Benthien, 
114 Wash. 533, 196 P. 7,9; Little Willow Irr. 
Dist. v. Haynes, 24 Idaho, 317, 133 P. 905, 
906. 


MUNICIPALITY. A municipal corporation; 
a city, town, borough, or incorporated village. 
See Gadd v. McGuire, 69 Cal. App. 347, 281 
P. 754, 763; Pub. Laws N. C. 1921 (Ex. Sess.) 
c. 106; Code Miss. 1906, § 3299 (Code 1930, § 
2369). 


Though sometimes limited in its application- to 
cities only; City of Bangor v. Ridley, 117 Me. 297, 
104 A. 230, 232; it ordinarily includes towns as well 
as cities of all classes; Goodman Warehouse Cor- 
poration v. Jersey City, 102 N. J. Law, 294, 132 A. 
508, 506; and may on occasion include townships; 
Whittingham v. Milburn Tp., 90 N. J. Law, 344, 100 
A. 854; counties; Murphy v. Freeholders of Hud- 
son, 91 N. J. Law, 40, 102 A. 896; school districts; 
Scobee v. Board of Education of Clark County, 157 
Ky. 510, 163 S. W. 472, 473;. and every kind and char- 
acter of public corporations which are created by 
statute or the Constitution of the state, and which 
are dependent for their support and maintenance 
from taxes imposed and collected; Joint School 
Dist. No. 132 in Major County and Alfalfa County 
v. Dabney, 127 Okl. 234, 260 P. 486, 487. But neither 
townships; Petition of Herrington, 266 Pa. 88, 109 
A. 791, 793; nor school districts; Long v. School 
Dist. of Cheltenham Tp., 269 Pa, 472, 112 A. 545, 546; 
nor drainage districts or the like are necessarily in- 
cluded; Witty v. Ellsberry Drainage Dist., 126 Miss. 
645, 89 So. 268, 270. 


Also, the body of officers taken collectively, 
belonging to a city, who are appointed to man- 
age its affairs and defend its interests. 


MUNICIPIUM. In Roman law. A foreign 
town to which the freedom of the city of 
Rome was granted, and whose inhabitants had 
the privilege of enjoying offices and honors 
there. Adams, Rom. Ant. 47, 77. A free town 
which retained its original right of self-gov- 
ernment, but whose inhabitants also acquired 
certain rights of Romar citizens. Morey, 
Rom. L. 51. 


MUNIMENT-HOUSE, or MUNIMENT-ROOM. 
A house or room of strength, in cathedrals, 
collegiate churches, castles, colleges, public 
buildings, etc., purposely made for keeping 
deeds, charters, writings, etc. 3 Inst. 170; 
Cowell. ` 


MUNIMENTS. Documentary evidence of ti- 
tle. Merrill v. Rocky Mountain Cattle Co., 
26 Wyo. 219, 181 P. 964, 971. The instruments 
of writing and written evidences which the 
owner of lands, possessions, or inheritances 
has, by which he is enabled to defend the ti- 
tle of his estate. Termes dela Ley; 83 Inst. 
170. 


MUNITIONS OF WAR. In international law 
and United States statutes, this term includes 


MUNUS 


not only ordnance, ammunition, and other 
material directly useful in the conduct of a 
war, but also whatever may contribute to its 
successful maintenance, such as military 
stores of all kinds and articles of food. See 
U. S. v. Sheldon, 2 Wheat. 119,.4 L. Ed. 
199. 


MUNUS. Lat. A gift; an office; a benefice 
or feud. A gladiatorial show or spectacle. 
Calvin.; Due Cange. 


MURAGE. A toll formerly levied in England 
for repairing or building public walls. 


MURAL MONUMENTS. Monuments made in 
walls. 


MURDER. The crime committed where a 


person of sound mind and discretion (that is, 
of sufficient age to form and execute a crim- 
inal design and not legally “insane”) kills 
any human creature in being (excluding quick 
but unborn children) and in the peace of the 
state or nation (including all persons except 
the military forces of the public enemy in 
time of war or battle) without any warrant, 
justification, or excuse in law, with malice 
aforethought, express or implied, that is, with 
a deliberate purpose or a design or determi- 
nation distinctly formed in the mind before 
the commission of the act, provided that death 
results from the injury inflicted within one 
year and a day after its infliction. See Kil- 
patrick vy. Com., 31 Pa. 198; Hotema v. U. S., 
186 U. S. 418, 22 Sup. Ct. 595, 46 L, Ed. 1225; 
Guiteau’s Case (D. C.) 10 F. 161; Clarke v. 
State, 117 Ala. 1, 23 So. 671, 67 Am. St. Rep. 
157; People v. Enoch, 18 Wend. (N. Y.) 167, 
27 Am. Dec. 197; Kent v. People, 8 Colo. 563, 
9 Pac. 852; Com. v. Webster, 5 Cush, (Mass.) 
295, 52 Am. Dec. 711; Armstrong v. State, 30 
Fla. 170, 11 So. 618, 17 L. R. A. 484; U.S. v. 
Lewis (C. C.) 111 F. 682; Nye v. People, 35 
Mich. 16. For the distinction between mur- 
der and manslaughter and other forms of 
homicide, see Homicide; Manslaughter. 


The term implies a felonious homicide, while the 
word “kill” does not necessarily mean any more 
than to deprive of life, as a man may kill another by 
accident,. or in self-defense, and in many other ways, 
without the imputation of crime. Pilcher y. State, 
16 Ala. App, 237, 77 So. 75, 76. 


Common-Law Definitions 


The willful killing of any subject whatever, 
with malice aforethought, whether the per- 
son slain shall be an Englishman or a foreign- 
er, Hawk. P. C. b. 1, c. 13, § 3. The killing 
of ay person under the king’s peace, with 
malice prepense or aforethought, either ex- 
press, or implied by law. 1 Russ. Crimes, 
421; Com. v. Webster, 5 Cush. (Mass.) 304, 
32° Am, Dec. 711. When a person of sound 
mind and discretion unlawfully killeth any 
reasonable creature in being, and under the 
king’s peace, with malice aforethought, either 
express or implidd. 3 Inst. 47; State v. Rob- 
inson, 143 La. 543, 78 So. 933, 935. 
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Statutory Definitions 


Murder is the unlawful killing of a human 
being with malice aforethought. Pen. Code 
Cal, § 187; Pen. Code Ariz. 1901, § 172 (Rev. 
Code 1928, § 4583). Whoever kills any human 
being with malice aforethought, either ex- 
press or implied, is guilty of murder. Rev. 
Code Iowa 1880, § 3848. Murder is the un- 
lawful killing of a human being, in the peace 
of the state, by a person of sound memory 
and discretion, with malice aforethought, ei- 
ther express or implied. Code Ga. 1882, § 
4820 (Pen, Code 1910, § 60). The killing of a 
human being, without the authority of law, 
by any means, or in any manner, shall be 
murder in the following cases: When done 
with deliberate design to effect the death of 
the person killed, or of any human being; 
when done in the commission of an act emi- 
nently dangerous to others, and evincing a 
depraved heart, regardless of human life, ai- 
though without any premeditated design to 
effect the death of any particular individual; 
when done without any design to effect death, 
by any person engaged in the commission of 
the crime of rape, burglary, arson, or robbery, 
or in any attempt to commit such felonies. 
Rev. Code Miss. 1880, § 2875 (Code 1930, § 
985). Every homicide, perpetrated by poison, 
lying in wait, or any other kind of willful, 
deliberate, malicious, and premeditated kill- 
ing; or committed in the perpetration of, or 
the attempt to perpetrate, any arson, rape, 
robbery, or burglary; or perpetrated from 
a premeditated design unlawfully and mali- 
ciously to effect the death of any human being 
other than him who is killed; or perpetrated 
by any act greatly dangerous to the lives of 
others, and evidencing a depraved mind, re- 
gardless of human life, although without any 
preconceived purpose to deprive any particu- 
lar person of life,—is murder in the first’ 
degree; and every other homicide committed 
under such circumstances as would have con- 
stituted murder at common law is murder in 
the second degree. Code Ala. 1886, § 3725 
(Code 1923, § 4454). 


Degrees of Murder 


These were unknown at common law, but 
have been introduced in many states by stat- 
utes, the terms of which are too variant to 
be here discussed in detail. In general, how- 
ever, it may be said that most states only 
divide the crime into “murder in the first 
degree” and “murder in the second degree,” 
though in a few there are as many as five de- 
grees; and that the general purport of these 
statutes is to confine murder in the first de- 
gree to homicide committed by poison, lying 


‘in wait, and other killings committed in pur- 


suance of a deliberate and premeditated de- 
sign, and to those which accompany the com- 
mission of some of the more atrocious fel- 
onies, such as burglary, arson, and rape; 
while murder in the second degree occurs 
where there is no such deliberately formed 
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design to take life or to perpetrate one of 
the enumerated felonies as is required for the 
first degree, but where, nevertheless, there 
was a purpose to kill (or at least a purpose to 
inflict the particular injury without caring 
whether it caused death or not) formed in- 
stantaneously in the mind, and where the 
killing was without justification or excuse, 
and without any such provocation as would 
reduce the crime to the grade of manslaugh- 
ter. State v. Nelson, 148 Minn. 285, 181 N. W. 
850, 851; State v. Liolios, 285 Mo. 1, 225 
S. W. 941, 947; Commonwealth v. Divomte, 
262 Pa. 504, 105 A. 821, 822; Parker v. State, 
24 Wyo, 491, 161 P. 552, 554; King v. State, 
117 Ark. 82, 173 S. W. 852, 854; Montgomery 
v. State, 178 Wis. 461, 190 N. W. 105, 107; 
Boyett v. State, 69 Fla. 648, 68 So. 931; State 
v. Sanchez, 27 N. M. 62, 196 P. 175. In a few 
states, there is a crime of “murder in the 
third degree,” which is defined as the killing 
of a human being without any design to ef- 
fect death by a person who is engaged in the 
commission of a felony. Tillman v. State, 81 
Fla. 558, 88 So. 377, 378. The fourth and 
fifth degrees (in New Mexico) correspond to 
certain classifications of manslaughter else- 
where. 


MURDRUM. In old English law. The kill- 
ing of a man in a secret manner. 


When a man was thus killed, and he was unknown, 
by the lawa of Canute he was presumed to be a 
Dane, and the vill was compelled to pay forty marks 
to the king for his death. After the conquest, a 

_ Similar law was made in favor of Normans, which 
was abolished by 3 Edw. III. 


The fine formerly imposed in England upon 
a person who had committed homicide per 
infortunium or se defendendo. Prin. Pen. 
Law 219, note. ` 


MURORUM OPERATIO. Lat. The service 
of work and labor done by inhabitants and 
adjoining tenants in building or repairing 
the walls of a city or castle; their personal 
service was commuted into murage, (q. v.) 
Cowell. 


MURTHRUM. In old Scotch law. 
or murder. Skene. 


MUSEUM. A building or institution for the 
cultivation of science or the exhibition of curi- 
osities or works of art. The term embraces 
not only collections of curiosities for the en- 
tertainment of the sight, but also such as 
would interest, amuse, and instruct the mind. 
Bostick v. Purdy, 5 Stew. & P. (Ala.) 109. 


MUSICAL INSTRUMENT. As used in ex- 
emption statutes, this term may include not 
only the instrument itself, as a piano, but 
also a plush cover and piano stool needful to 
the enjoyment of the piano. Thompson v. 
Peterson, 122 Minn. 228, 142 N. W..-307, 310. 


MUSICAL TABLOID. As distinguished from 
vaudeville, a condensation of a musical com- 
edy in which the plot and the characters tak- 
en by different actors are preserved, to pro- 
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Murther 


MUSTER-BOOE 


duce just one whole play by itself, without 
any special independent features brought into 
it; it classifies as vaudeville only when other 
features are put on during the intermissions 
between the scenes or acts. Princess Amuse- 
ment Co. v. Well (C. C. A.) 271 F. 226, 231. 


MUSSA. In old English law. A moss or 
marsh ground, or a place where sedges grow ; 
a place overrun with moss. Cowell. 


MUSSEL. A fresh water shellfish capable of 
locomotion, usually living in the bed of 
streams partially covered with mud; being 
a live animal, it cannot be deemed part of the 
realty within a statute allowing treble dam- 
ages for digging up and carrying away a part 
of the realty, Gratz v. McKee (C. C. A.) 258 
F. 335, 336. 


MUST. This word, like the word “shall,” is 
primarily of mandatory effect; Patch v. 
Boards of Sup’ss of Osceola and Dickinson 
Counties, 178 Iowa 283, 159 N. W. 694, 695; 
Christensen v. Foster (Tex. Civ. App.) 297 S. 
W. 657, 658; and in that sense is used in 
antithesis to “may”; Emery v. First Nat. 


“Bank, 32 N. D. 575, 156 N. W. 105, 109; Rein- 


ert Bros. Const. Co. v. Tootle, 200 Mo. App. 
284, 206 S. W. 422, 424; Mitchell v. Hancock 
(Tex. Civ. App.) 196 S. W. 694, 700; Marshall 
v. Foote, 81 Cal. App. 98, 252 P. 1075, 
1076; Berg v. Merchant (C. ©. A.) 15 F.(2a) 
990, 991. But this meaning of the word is 
not the only one, and it is often used in a 
merely directory sense; Munro v. State, 228 
N. Y. 208, 119 N. E. 444, 445; State v. Barnell, 
109 Ohio St. 246, 142 N. E. 611, 614; Hamblin 
v. State Board of Land Com’rs, 55 Utah, 402, 
187 P. 178, 179; State v. Delaney, 166 Wis. 
141, 164 N. W. 825, 826; and consequently is 
a synonym for the word “may” not only in 
the permissive sense of that word; Pleasant 
Grove Union School Dist. v. Algeo, 61 Cal. 
App. 660, 215 P. 726; but also in the manda- 
tory sense which it sometimes has; People 
v. Highway Com’rs of Town of Anchor, 279 
Ill. 542, 117 N. E. 56, 57; Ash v. Superior 
Court of San Bernardino County, 33 Cal. App. 
800, 166 P. 841, 842. 


MUSTER. To assemble together troops and 
their arms, whether for inspection, drill, or 
service in the field. To take recruits into 
the service in the army and inscribe their 
names on the muster-roll or official record. 
To summon together; to enroll in service. 
Bannister v. Soldiers’ Bonus Board, 43 R. I. 
346, 112 A, 422, 423, 13 A. L. R. 589. In the 
latter sense the term implies that the persons 
mustered are not already in the service. Ty- 
ler v. Pomeroy, 8 Allen (Mass.) 480. 


MUSTER-MASTER. One who superintended 
the muster to prevent frauds. St. 35 Eliz. ec. 4. 


MUSTER-BOOK. A book in which the forces 
are registered. Termes de la Ley. 


MUSTER-ROLL 


MUSTER-ROLL. In maritime law. A list 
or account of a ship’s company, required to be 
kept by the master or other person having 
eare of the ship, containing the name, age, 
national character, and quality of every per- 
son employed in the ship. Abb. Shipp. 191, 
192; Jac. Sea Laws, 161. It is of great use 
in ascertaining the ship’s neutrality. Marsh. 
Ins, p. 407; Ketland v. Lebering, 2 Wash. C. 
©. 201, Fed. Cas. No, 7,744. 


MUSTIZO. A name given in a South Caro- 
lina Act of 1740 to the issue of an Indian and 
a negro. Miller v. Dawson, Dudl. (S. C.) 174. 


MUTA~CANUM. A kennel of hounds; one 
of the mortuaries to which the crown was 
entitled at a bishop’s or abbot’s decease. 2 
Bl. Con, 426. 


MUTATIO NOMINIS. Lat. In the civil law. 
Change of name. Cod. 9, 25. 


MUTATION. In French law. This term is 
synonymous with “change,” and is especially 
applied to designate the change which takes 
place in the property of a thing in its trans- 
mission from one person to another. 
tion, therefore, happens when the owner of 
the thing sells, exchanges, or gives it. Merl. 
Répert. 

MUTATION OF LIBEL. In practice. An 
amendment allowed to a libel, by which there 
is an alteration of the substance of the libel, 
as by propounding a new cause of action, or 
asking one thing instead of another. Dunl. 
Adm. Pr. 213; U. S. v. Four Part Pieces of 
Woollen Cloth, 1 Paine 435, Fed. Cas. No. 
15,150; The Harmony, 1 Gall. 123, Fed. Cas. 
No. 6,081. 


MUTATIS MUTANDIS. Lat. With the neces- 
sary changes in points of detail, meaning that 
matters or things are generally the same, but 
to be altered when necessary, as to names, of- 
fices, and the like. Housman v. Waterhouse, 
191 App. Div. 850, 182 N. Y. S. 249, 251, 


MUTE. Speechless; dumb; that cannot or 
will not speak. In English criminal law, a 
prisoner is said to stand mute when, being 
arraigned for treason or felony, he either 
makes no answer at all, or answers foreign 
to the purpose or with such matter as is not 
allowable, and will not answer otherwise, or, 
upon having pleaded not guilty, refuses to 
put himself upon the country. 4 Bl. Comm. 
324, . 


In consequence an act of congress of March 8, 
1825, provided that if any person, in case of an of- 
fence not capital, shall stand mute, the trial shall 
proceed as upon a plea of not guilty. A similar pro- 
vision is to be found in the laws of many states, 
and, in England, the same practice is adopted by the 
court. 


MUTILATION. As applied to written docu- 
ments, such as wills, court records, and the 
` like, this term means rendering the document 


Muta- . 
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imperfect by the subtraction from it of some 
essential part, as, by cutting, tearing, burn- 
ing, or erasure, but without totally destroying 
it. See Woodfill v. Patton, 76 Ind. 583, 40 
Am. Rep. 269, Also, the alteration in the 
writing, as in a negotiable instrument, so as 
to make it another and different instrument 
and no longer evidence of the contract which 
the parties made. Clem y. Chapman (Tex. 
Civ. App.) 262 S. W. 168, 171. 


In Criminal Law 


The depriving a man of the use of any of 
those limbs which may be useful to him in 
fight, the loss of which amounts to mayhem. 
1 BL Comm. 130. 


MUTINOUS. Insubordinate; disposed to mu- 
tiny; tending to incite or encourage mutiny. 


MUTINY, v. To rise against lawful or con- 
stituted authority, particularly in the naval 
or military service. United States v. Krafft 
(C. C. A.) 249 F. 919, 925, L. R. A. 1918F, 402. 


MUTINY, n., In criminal law. An insurrec- 
tion of soldiers or seamen against the author- 
ity of their commanders; a sedition or re- 
volt in the army or navy. See The Stacey 
Clarke (D. C.) 54 F. 5383; McCargo v. New 
Orleans Ins. Co., 10 Rob. (La.) 313, 43 Am. 
Dec, 180; U. 8. v. Smith, 1 Mas. 147, Fed. 
Cas. No. 16,337; U. S. v. Kelly, 4 Wash. C. 
©. 528, Fed. Cas. No. 15,516; U. S. v. Borden, 
1 Spra. 376, Fed. Cas. No. 14,625; Rev. St. § 
4596 (46 USCA § 701). 


MUTINY ACT. In English law. An act of 
parliament annually passed to punish mutiny 
and desertion, and for the better payment of 
the army and their quarters. It was first 
passed April 12, 1689, and was the only provi- 


sion for the payment of the army. 1 BI. 
Comm. 415, 
MUTUAL. Interchangeable ; reciprocal; 


each acting in return or correspondence to the 
other; given and received;—spoken of an 
engagement or relation in which like duties 
and obligations are exchanged; e. g., the 
marital relation. O'Malley v. O'Malley, 46 
Mont. 549, 129 P. 501, 502, Ann. Cas. 1914B, 
662. See, also, Canal-Commercial Trust. & 
Savings Bank v. Brewer, 143 Miss. 146, 108 
So. 424, 431, 47 A. L. R. 45; Hoover Commer- 
cial Co. v. Humphrey, 107 Miss. 810, 66 So. 
214, 215; Wolfe v. Citizens’ Bank of Dublin, 
26 Ga. App. 510, 106 S. E. 605, 606; Gears v. 
Ryan, 6 Boyce (Del.) 66, 96 A. 756. 


“Mutual” is not synonymous with “common.” The 
latter word, in one of its meanings, denotes that 
which is shared, in the same or different degrees, by 
two or more persons; but the former implies recip- 
rocal action or interdependent connection. This dis- 
tinction, however, is often ignored, as in the title 
of Dickens’ work, “Our Mutual Friend.” And see 
Modern Order of Pretorians v. Bloom, 69 Okl. 219, 
171 P. 917, 920; Naill v. Order of United Commercial 
Travelers of America, 103 Okl. 179, 229. P. 838, 887. 


Bui.Law Dior. (3p Ep.) 
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As to mutual “Accounts,” “Assent,” “Com- 
bat,” “Conditions,” “Contracts,” “Covenants,” 
“Credits,” “Debts,” “Insurance,” “Insurance 
Company,” “Mistake,” “Promise,” and “Tes- 
taments,” see those titles. 


MUTUALITY. Reciprocation; interchange. 
An acting by each of two parties; an acting in 
return. 

In Contracts 


Called, also, mutuality of obligation. War- 
ren v. Ray County Coal Co., 200 Mo. App. 
442, 207 S. W. 883, 884. That quality of a 
contract which imposes an obligation on 
each to do, or permit to be done, something 
in consideration of the act or promise of 
the other. Spear v. Orendorf, 26 Md. 37; 
King v. Prospect Point Fishing Club, 126 
Md. 213, 94 A. 780, 782;. Hudson v. Browning, 
264 Mo. 58, 174 S. W. 393, 395; Dark Tobac- 
co Growers Co-op. Ass’n v. Mason, 150 Tenn. 
228, 263 S. W. 60, 67; Neola Elevator Co. v. 
Kruckman, 185 Iowa, 1254, 171 N. W. 743, 
744; Nebraska Gas & Electric Co. v. City 
of Stromsburg, Neb. (C. C. A.) 2 F.(2d) 518, 


. 522. 


“Mutuality” requires a contract to be of such a 
character that at the time it was entered into it 
might have been enforced by either of the parties 
against the other. Barker v. Hauberg, 325 Ill, 538, 
156 N. E. 806, 808; Townsend vy. Milliken (Tex. Civ. 
App.) 294 S. W. 938, 939. 

“Mutuality” means something more than undertak- 
ings on the part of the parties; it may mean an 
undertaking on one side and an executed or support- 
ed consideration therefor on the other, Paragon Oil 
Co. v. A. B. Hughes & Sons, 198 Ky. 532, 236 S. W. 
963; Ullman v. Bee Hive Department Store, 193 Wis. 
350, 214 N. W. 349, 850, 58 A. L. R. 281. But see C. G. 
Blake Co. v. W. R. Smith & Son, 147 Va. 960, 133 S. 
E. 685, 688; Ash v. Chas. F. Noble Oil & Gas Co., 
96 Okl. 211, 223 P, 175, 179. 


As to mutuality of “Assent,” “Mistake,” etc., 
see those titles. 


MUTUANT. The person who lends chattels 
in the contract of mutuum, (q. v.). 


MYSTIC TESTAMENT 


MUTUARI. To borrow; mutuatus, a borrow- 
dng. 2 Arch, Pr. 25. 


MUTUARY. A person who borrows personal 
chattels to be consumed by ‘him and.returned 
to the lender in kind and quantity; the bor- 
rower in a contract of mutuum., 


MUTUATUS. A loan of money. See Gilbert, 
Com. Pleas 5. 


MUTUS ET SURDUS. Lat. In civil and old 
English law. Dumb and deaf. 


MUTUUM. Lat. A loan for consumption; a 
loan of chattels, upon an agreement that the 
borrower may consume them, returning to the 
lender an equivalent in kind and quantity; 
as, a loan of corn, wine, or money which is to 
be used or consumed, and is to be replaced by 


other corn, wine, or money. Story, Bailm. § 


228; Payne v. Gardiner, 29 N. Y. 167; Downes 
v. Phoenix Bank, 6 Hill (N. Y) 299; Rahilly 
v. Wilson, 20 Fed. Cas. 181. At common law, 
such a transaction is regarded as a sale or ex- 
change, and not a bailment. Hanes v. Sha- 
piro & Smith, 168 N. C. 24, 84 S. E. 33, 35; 
New Domain Oil & Gas Co. v. Hayes, 202 Ky. 
377, 259 S. W. 715, 717, 38 A: L. R. 172. 


MYNSTER-HAM. Monastic habitation; per. 
haps the part of a monastery set apart for 
purposes of hospitality, or as a sanctuary for 


criminals. Anc. Inst. Eng. 
MYSTERY. A trade, art, or occupation. 2 
Inst. 668. Masters frequently bind them- 


selves in the indentures with their appren- 
tices to teach them their art, trade, and mys- 
tery. State v. Bishop, 15 Me. 122; Barger 
v. Caldwell, 2 Dana (Ky.) 131. 


MYSTIC TESTAMENT. In the law of Louisi- 
ana, a closed or sealed will, required by stat- 
ute to be executed in a particular manner 
and to be signed (on the outside of the paper 
or of the envelope containing it) by a notary 
and seven witnesses as well as the testator. 
See Civ. Code La. art. 1584. 


N 


N. An abbreviation of “Novella,” the Nov- 
éls of Justinian, used in citing them. Tayl. 
Civil Law, 24. 

In English, a common and familiar abbre- 
viation for the word “north,” as used in maps, 
charts, conveyances, etc. See Burr v. Broad- 
way Ins. Co., 16 N. Y. 271; Village of Brad- 
ley v, New York Cent. R. Co., 296 Ill. 383, 129 
N. E. 744, 748. 


N. A. An abbreviation for “non allocatur,” 
it is not allowed. 


N. B. An abbreviation for “nota bene,” mark 
well, observe; also “nulla bona,” no goods, 


N. C.D. Nemine contra dicente. No one dis- 


senting. 


N. D. An abbreviation for “Northern Dis- 
trict.” 


N. E. I. An abbreviation for “non est inven- 
tus,” he is not found. 


N. L. An abbreviation of “non quet,” (which 
see.) 


N. 0. V. See Non Obstante Veredicto. 


N. P. An abbreviation for “notary public,” 
(Rowley v. Berrian, 12 Ill. 200;) also for 
“nisi prius,” (q. v.). 


N. R. An abbreviation for “New Reports ;” 
also for “not reported,” and for “nonresident.” 


N.S. An abbreviation for “New Series ;” also 
for “New Style.” 


NAAM. Sax. The attaching or taking of 
movable goods and chattels, called “vif”? or 
“mort”? according as the chattels were living 
or dead. Termes de la Ley. 


NABOB. Originally the governor of a prov- 
ince under the Mogul government of Hindos- 
tan, whence it became a mere title of any 
man of high rank, upon whom it was confer- 
red without any office being attached to it. 
Wils. Indian Gloss, 


- NAIF. L, Fr. 
bondwoman. 


A villein; a born slave; a 


NAIL. A lineal measure of two inches and a 
quarter. 


NAKED. Bare; wanting in necessary condi- 
tions; incomplete, as a naked contract, (nu- 
dum pactum,) i. e., a contract devoid of con- 
sideration, and therefore invalid; or simple, 
unilateral, comprising but a single element, as 
a naked authority, ¢. e., one which is not 
coupled with any interest in the agent, but 
subsists for the benefit of the principal alone. 

As to naked “Confession,” “Deposit,” “Pos- 
session,” “Possibility,” “Power,” “Promise,” 
and “Trust,” see those titles. 


NAM. In old English law. A distress or seiz- 
ure of chattels. 

As a Latin conjunction, for; because. Oft- 
en used by the old writers in introducing the 
quotation of a Latin maxim. 


NAMARE. I. Lat. 
Seize, or distrain. 


In old records. To take, 


NAMATIO. L. Lat. -In old English and 
Scoteh law. A distraining or taking of a dis- 
tress; an impounding. Spelman. 


NAME. The designation of an individual per- 
son, or of a firm or corporation. Riley v. 
Litchfield, 168 Towa, 187, 150 N. W. 81, 883, 
Ann. Cas. 1917B, 172; Bacon v. Dawson, 58 
Ok]. 689, 157 P. 1033, 1084; Badger Lumber 
Co. v. Collinson, 97 Kan. 791, 156 P. 724, 725; 
O’Brien v. Board of Election Com’rs of City 
of Boston, 257 Mass. 332, 158 N. E. 553, 557; 
Evans v. Brendle, 173 N. ©. 149, 91 S. E. 723, 
(24. In law a man cannot have more than one 
Christian name, Rex v. Newman, 1 Ld. Raym. 
562. As to the history of Christian names and 
Surnames and their use and relative impor- 
tance in law, see In re Snook, 2 Hilt. (N. Y.) 
566. 
Distinctive Name 


As used in regulation of United States De- 
partment of Agriculture. A trade, arbitrary, 
or fancy name which clearly distinguishes a 
food product, mixture, or compound from any 
other food product, mixture, or compound. 
Crescent Mfg. Co. v. Wilson (D. C.) 233 F. 282, 
285; U. S. v. Forty Barrels and Twenty Kegs 
of Coca Cola, 241 U. S. 265, 36 S. Ct. 573, 580, 
60 L. Ed. 995, Ann, Cas. 1917C, 487. 


Name and Arms Clause 


The popular name in English law for the 
clause, sometimes inserted in a will or settle- 
ment by which property is given to a person, 
for the purpose of imposing on him the con- 
dition that he shall assume the surname and 
arms of the testator or settlor, with a direc- 
tion that, if he neglects to assume or discon- - 
tinues the use of them, the estate shall de- 
volve on the next person in remainder, and 
a provision for preserving contingent remain- 
ders. 3 Dav. Prec. Conv. 277; Sweet. 


NAMELY. A difference, in grammatical 
sense, in strictness exists between the words 
namely and including. Namely imports inter- 
pretation, į. e., indicates what is included in 
the previous term; but including imports ad- 
dition, 4. e., indicates something not included. 
2 Jarm. Wills 222. f 


NAMIUM. L. Lat. In old English law. A 
taking; a distress. Spelman. Things, goods, 
or animals taken by way of distress. Simplex 
namium, a simple taking or pledge, Bract. 
fol. 205b. 
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NAMIUM VETITUM. An unjust taking of 
the cattle of another and driving them to an 
unlawful place, pretending damage done by 
them. 3 Bl. Comm. 149. 

NANTES, EDICT OF. A celebrated law for 
the security of Protestants, made by Henry 
IV. of France, and revoked by Louis XIV. 
October 2, 1685. 


NANTISSEMENT. In French law, is the con- 
tract of pledge; if of a movable, it is called 
“gage;” and if of an immovable, it is called 
“antichrése.” Brown. 


NARR. A common abbreviation of “narra- 
tio,” (q. v.). A declaration in an action. Ja- 
cob. 


NARRATIO. Lat. One of the common law 
names for a plaintiff's count or declaration, 
as being a narrative of the facts on which 
he relies. 


NARRATIVE. In Scotch conveyancing. That 
part of a deed which describes the grantor, 
and person in whose favor the deed is grant- 
ed, and states the cause (consideration) of 
granting. Bell. 


NARRATOR. A countor; a pleader who 
draws narrs. Serviens narrator, a serjeant 
at law. Fleta, l. 2, e. 37. 


NARROW. SEAS. Those seas which run be- 
tween two coasts not far apart. The term is 
sometimes applied to the English channel. 
Wharton. 


NASCITURUS. Lat. That shall hereafter 
be born, A term used in marriage settlements 
to designate the future issue of the marriage, 
as distinguished from “natus,” a child al- 
ready born. 


NATALE. The state and condition of a man 
acquired by birth. 


NAT! ET NASCITURI. Born and to be born. 
All heirs, near and remote. 


NATIO. 
Cowell. 


NATION. A people, or aggregation of men, 
existing in the form of an organized jural so- 
ciety, usually inhabiting a distinct portion 
of the earth, speaking the same language, 
using the same customs, possessing historic 
continuity, and distinguished from other like 
groups by their racial origin and character- 
istics, and generally, but not necessarily, liv- 
ing under the same government and sovereign- 
ty. See Montoya v., U. S., 180 U. S. 261, 21 
S. Ct. 358, 45 L. Ed. 521; Worcester v. Geor- 
gia, 6 Pet. 539, 8 L. Ed. 483 ; Republic of Hon- 
duras v. Soto, 112 N. Y. 310, 19 N. E. 845, 2 
L. R. A. 642, 8 Am. St. Rep. 744. 


In old records. A native place, 


Besides the element of autonomy or self-govern- 
ment, that is, the independence of the community 
as a whole from the interference of any foreign pow- 
er in its affairs or any subjection to such power, it 
is further necessary to the constitution of a nation 


NATIONAL GOVERNMENT 


that it should be an organized jural society, that is, 
both governing its own members by regular laws, 
and defining and protecting their rights, and respect- 
ing the rights and duties which attach to it as a con- 
stitutent member of the family of nations. Such a 
society, says Vattel, has her affairs and her in- 
terests; she deliberates and takes resolutions in 
common; thus becoming a moral person, who pos- 
sesses an’ understanding and will peculiar to her- 
self, and is susceptible of obligations and rights. 
Vattel, §§ 1, 2. 

The words “nation” and ‘‘people” are frequently 


‘used as synonyms, but there is a great difference be- 


tween them, A nation is an aggregation of men 
speaking the same language, having the same cus- 
toms, and endowed with certain moral qualities 
which distinguish them from other groups of a like 
nature. It would follow from this definition that a 
nation is destined to form only one state, and that 
it constitutes one indivisible whole. Nevertheless, 
the history of every age presents us with nations di- 
yided into several states, Thus, Italy was for cen- 
turies divided among several different governments. 
The people ig the collection of all citizens without 
distinction of rank or order. All men living under 
the same government compose the people of the 
state. In relation to the state, the citizens constitute 
the people; in relation to the human race, they 
constitute the nation. A free nation is one not sub- 
ject to a foreign government, whatever be the con- 
stitution of the state; a people is free when all the 
citizens can participate in a certain measure in the 
direction and in the examination of public affairs. 
The people is the political body brought into ex- 
istence by community of laws, and the people may 
perish with these laws. The nation is the moral 
body, independent of political revolutions, because 
it is constituted by inborn qualities which render it 
indissoluble. The state is the people organized into 
a political body. Lalor, Pol. Enc. s. v, 


In American constitutional law the word 
“state” is applied to the several members of 
the American Union, while the word “nation” 
is applied to the whole body of the people em- 
braced within the jurisdiction of the federal 
government. Cooley, Const. Lim. 1. See Tex- 
as v. White, 7 Wall. 720, 19 L. Ed. 227. 


NATIONAL. Pertaining or relating to a na- 
tion as a whole; commonly applied in Ameri- 
can law to institutions, laws, or affairs of the 
United States or its government, as opposed 
to those of the several states. 


NATIONAL BANK. A bank incorporated 
and doing business under the laws of the Unit- 
ed States, as distinguished from a state bank, 
which derives its powers from the authority 
of a particular state. 


NATIONAL CURRENCY. Notes issued by 
national banks, and by the United States gov- 
ernment. 

NATIONAL DEBT. The money owing by 
government to some of the public, the interest 
of which is paid out of the taxes raised by 
the whole of the public. 

NATIONAL DOMAIN. See Domain. 
NATIONAL DOMICILE. See Domicile. 


NATIONAL GOVERNMENT. The govern- 
ment of a whole nation, as distinguished from 


NATIONALITY 


‘that of a local or territorial division of the 
nation, and also as distinguished from that of 
-a league or confederation. “A national gov- 
ernment is a government of the people of a 
‘Single state or nation, united as a community 
by what is termed the ‘social compact,’ and 
possessing complete and perfect supremacy 
over persons and things, so far as they can 
be made the lawful objects of civil govern- 
ment. A federal government is distinguished 
from a national government, by its being the 
government of a community of independent 
and sovereign states, united by compact.” 
Piqua Branch Bank v, Knoup, 6 Ohio St. 393. 


NATIONALITY. That quality or character 
which arises from the fact of a person’s be- 
longing to a nation or state. Nationality de- 
termines the political status of the individual, 
especially with reference to allegiance; while 
domicile determines his civil status. Nation- 
ality arises either by birth or by naturaliza- 
tion. According to Savigny, “nationality” is 
also used as opposed to “territoriality,” for 
the. purpose of distinguishing the case of a 
nation having no national territory; €. g., the 
Jews. 8 Sav. Syst. § 346; Westl. Priv. Int. 
Law, 5. : 


NATIONALIZACION. In Spanish and Mexi- 
can law. Nationalization. “The nationaliza- 
tion of property is an act which denotes that 
it has become that of the nation by some proc- 
ess of law, whereby private individuals or cor- 
porations have been for specified reasons de- 
prived thereof.” Hall, Mex. Law, § 749. 


NATIONS, LAW OF. See International Law. 


NATIVE. A natural-born subject or citizen; 
a denizen by birth ; one who owes his domicile 
or citizenship to the fact of his birth within 
the country referred to. The term may also 
include one born abroad, if his parents were 
then citizens of the country, and not perma- 
nently residing in foreign parts. See U.S. v. 
Wong Kim Ark, 169 U. S. 649, 18 S. Ct. 456, 
42 L. Ed. 890; New Hartford v. Canaan, 54 
Conn, 39, 5 A. 360; Oken y. Johnson, 160 Minn. 
217, 199 N. W., 910; Ex parte Gilroy (D. C.) 
257 F. 110,127; Minotto v. Bradley (D. C.) 252 
F. 600, 602. 


NATIVUS. Lat. In old English law, a na- 
tive; specifically, one born into a condition 
of servitude; a born serf or villein. 


—Nativa. A niefe or female villein. So called 
because for the most part bond by nativity. 
Co. Litt. 1220. 


—Nativ] conventionarii. Villeins or bondmen 
by contract or agreement. 


«Nativi de stipite. Villeins or bondmen by 
birth or stock. Cowell. ' 


that state in which 
2 Mon, Angl. 643. 


—Nativo habendo. A writ which lay for a 


—Nativitas. Villenage; 
men were born slaves. 
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lord when his villein had run away from him. 
It was directed to the sheriff, and commanded’ 
him to apprehend the villein, and to restore 
him together with his goods to the lord. 
Brown. 


Natura appetit perfectum; ita et lex. Nature 
covets perfection ; so does law also. Hob. 144. 


NATURA BREVIUM. The name of an an- 
cient collection of original writs, accompan- 
ied with brief comments and explanations, 
compiled in the time of Edward III. This is 
commonly called “Old Natura Brevium,” (or 
“O. N. B.,’) to distinguish it from Titzher- 
bert’s Natura Brevium, a later work, cited 
as “F, N. B.” or “Fitzh. Nat. Brev.” 


Natura fide jussionis sit strictissimi juris et non 
durat vel extendatur de re ad rem, de persona 
ad personam, de tempore ad tempus. The na- 
ture of the contract of suretyship is strictisst- 
mi juris, and cannot endure nor be extended 
from thing to thing, from person to person, or 
from time to time. Burge, Sur, 40. i 


Natura non facit saltum; ita nec lex. Nature 
makes no leap, [no sudden or irregular move- 
ment;] so neither does law. Co. Litt. 238. 
Applied in old practice to the regular observ- 
ance of the degrees in writs of entry, which 
could not be passed over per saltum. 


Natura non facit vacuum, nec lex supervacuum. 
Nature makes no vacuum, the law nothing 
purposeless. Co. Litt. 79. 


Nature vis maxima; natura bis maxima. The 
force of nature is greatest; nature is doubly 
great. 2 Inst. 564. ` 


NATURAL. The juristic meaning of this 
term does not differ from the vernacular, ex- 
cept in the cases where it is used in opposi- 
tion to the term “legal;” and then it means 
proceeding from or determined by physical 
causes or conditions, as distinguished from 
positive enactments of law, or attributable to 
the nature of man rather than to the com- 
mands of law, or based upon moral rather 
than legal considerations or sanctions. 


—Natural affection. Such as naturally sub- 
sists between near relatives, as a father and 
child, brother and sister, husband and wife. 
This is regarded in law as a good considera- 
tion. 


—Natural-born subject. In English law. One 
porn within the dominions, or rather within 
the allegiance, of the king of England. 


—Natural fool. A person born without under- 
standing; a born fool or idiot. Sometimes 
ealled, in the old books, a “natural.” In re 
Anderson, 132 N. C. 243, 43 S. E. 649, 


—Natural life. The period between birth and 
natural death, as distinguished from civil 
death, (g. v.). ‘ 

As to natural “Allegiance,” . “Boundary,” 
“Channel,” “Child,” “Day,” “Death,” “Domi- 
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cile,” “Equity,” “Fruits,” “Guardian,” “Heir,” 
“Infancy,” “Liberty,” “Obligation,” “Person,” 
“Possession,” “Presumption,” “Rights,” “Suc- 
cession,” ‘“Water-course,” and “Year,” see 
those titles. 


NATURAL LAW. This expression, “natural 
law,” or jus naturale, was largely used in the 
philosophical speculations of the Roman ju- 
rists of the Antonine age, and was intended 
to denote a system of rules and principles for 
the guidance of human conduct. which, inde- 
pendently of enacted law or of the systems 
peculiar to any one people, might be discov- 
ered by the rational intelligence of man, and 
would be found to grow out of and conform 
to his nature, meaning by that word his whole 
mental, moral, and physical constitution. The 
point of departure for this conception was 
the Stoic doctrine of a life ordered ‘‘accord- 
ing to nature,” which in its turn rested upon 
the purely supposititious existence, in primi- 
tive times, of a “state of nature;’ that is, a 
condition of society in which men universally 
were governed solely by a rational and con- 
sistent obedience to the needs, impulses, and 
premptings of their true nature, such nature 
being as yet undefaced by dishonesty, false- 


hood, or indulgence of the baser passions. 


See Maine, Anc. Law, 50, et seq. See Jus 


Naturale. 


Naturale est quidlibet dissolvi eo modo quo liga- 
tur. It is natural for a thing to be unbound 
in the same way in which it was bound. Jenk. 
Cent. 66; Broom, Max. 877. 


NATURALEZA. In Spanish law. The state 
of a natural-born subject. White, New Recop. 
b. 1, tit. 5, e. 2. 


NATURALIZATION. The act of adopting an 
alien into a nation and clothing him with all 
the rights possessed by a natural-born citizen. 
Boyd v. Nebraska, 143 U. S. 135, 12 S. Ct. 375, 
86 L. Ed. 103. 


Collective Naturalization 


Takes place where àa government, by treaty 
or cession, acquires the whole or part of the 
territory of a foreign nation and takes to it- 
self the inhabitants thereof, clothing them 
with the rights of citizenship either by the 
terms of the treaty or by subsequent legisla- 
tion. State v. Boyd, 31 Neb. 682, 48 N. W, 
739; People v. Board of Inspectors, 32 Misc. 
Rep. 584, 67 N. Y. S. 236; Opinion of Jus- 
tices, 68 Me. 589. 


NATURALIZE. To confer citizenship upon 
an alien; to make a foreigner the same, in 
respect to rights and privileges, as if he were 
a native citizen or subject. 


NATURALIZED CITIZEN. One who, being 
an alien by birth, has received citizenship un- 
der the laws of the state or nation. , 


NATUS. Lat. Born, as distinguished from 
nasciturus, about to be born. Ante natus, one 


NAUTICAL MILE 


born before a particular person or event, €. 
g., before the death of his father, before a po- 
litical revolution, etc. Post natus, one born. 
after a particular person or event. 


NAUCLERUS. Lat. In the civil law. The- 
master or owner of a merchant vessel. Cal- 
vin. 


NAUFRAGE. In French maritime law. 
Shipwreck. “The violent agitation of the 
waves, the impetuous force of the winds, 
storm, or lightning, may swallow up the ves- 
sel, or shatter it, in such a manner that noth- 
ing remains of it but the wreck; this is called 
‘making shipwreck,’ (faire naufrage.) The 
vessel may also strike or run aground upon 
a bank, where it remains grounded, which is 
called ‘échouement ;’ it may be dashed against 
the coast or a rock, which is called ‘bris; an . 
accident of any kind may sink it in the sea, 


where it is swallowed up, which is called 


‘somorer.” 3 Pard. Droit Commer, § 643. 


NAUFRAGIUM. Lat. Shipwreck. 


NAUGHT. In old practice. Bad; defective. 
“The bar is naught.” 1 Leon. TT. “The avow- 
ry is naught.” 5 Mod. 73. “The plea is un- 
doubtedly naught.” 10 Mod. 329, See 11 Mod. 
179. 


NAULAGE. The freight of passengers in a 
ship. Johhson; Webster. 


NAULUM. In the civil law. The freight or 
fare paid for the transportation of cargo or 
passengers over the sea in a vessel. This is a 
Latinized form of a Greek word. 


NAUTA. Lat. In the civil and maritime law. 
A sailor; one who works a ship. Calvin. 
Any one who is on board a ship for the pur- 
pose of navigating her. 
The employer of a ship. Dig. 4, 9, 1, 2. 


NAUTICA PECUNIA. A loan to a slipown- 
er, to be repaid only upon the successful ter- 
mination of the voyage, and therefore allow- 
ed to be made at an extraordinary rate of in- 
terest (nauticum fanus). Holland, Jurispr. 
250. : 


NAUTICAL. Pertaining to ships or to the art 
of navigation or the business of carriage by 
sea. 


NAUTICAL ASSESSORS. Experienced ship- 
masters, or other persons having special 
knowledge of navigation and nautical affairs, 
who are called to the assistance of a court 
of admiralty, in difficult cases involving ques- 
tions of negligence, and who sit with the 
judge during the argument, and give their ad- 
vice upon questions of seamanship or the 
weight of testimony. The Empire (D. C.) 19 
F. 559; The Clement, 2 Curt. 369, Fed. Cas. 
No. 2,879. 


NAUTICAL MILE. See Mile, 


NAUTICUM FENUS 


NAUTICUM FCENUS. Lat. In the civil law. 
Nautical or maritime interest; an extraordi- 
nary rate of interest agreed to be paid for. 
the loan of money on the hazard of a voyage; 
corresponding to interest on contracts of bot- 
tomry or respondentia in English and Ameri- 
can maritime law. See Mackeld. Rom. Law, § 
433; 2 Bl. Comm. 458. l 


NAVAGIUM. In old English law. A duty on 
certain tenants to carry their lord’s goods in 
a ship. 


. 


NAVAL. Appertaining to the navy, (q. v.). 


NAVAL COURTS. Courts held abroad in 
certain cases to inquire into complaints by the 
master or seamen of a British ship, or as to 
the wreck or abandonment of a British ship. 
A naval court consists of three, four, or five 
members, being officers in her majesty’s navy, 
consular officers, masters of British merchant 
ships, or British merchants. It has power 
to supersede the master of the ship with ref- 
erence to which the inquiry is held, to dis- 
charge any of the seamen, to decide questions 
as to wages, send home offenders for trial, or 
try certain offenses in a summary manner, 
Sweet. 


NAVAL COURTS-MARTIAL. Tribunals for 
the trial of offenses arising in the manage- 
ment of public war vessels. 


NAVAL LAW. The system of regulations and 
principles for the government of the navy. 


NAVAL OFFICER. An officer in the navy. 
Also an important functionary in the United 
States custom-houses, who estimates duties, 
signs permits and clearances, certifies the col- 
lectors’ returns, ete. 


NAVARCHUS. In the civil law. The master 
or commander of a ship; the captain of a man- 
of-war. 


NAVICULARIUS. In the civil law. 
ter or captain of a ship. Calvin. 


The mas- 


NAVIGABLE. Capable of being navigated; 
that may be navigated or passed over in ships 
or vessels. But the term is generally under- 
stood in a more restricted sense, viz., sub- 
ject to the ebb and flow of the tide. 


“The doctrine of the common law as to the 
navigability of waters has no application in this 
country. Here the ebb and flow of the tide do 
not constitute the usual test, as in England, or 
any test at all, of the navigability of waters. There 
no waters are navigable in fact, or at least to any 
considerable extent, which are not subject to. the 
tide, and from this circumstance tide-water and 
navigahle water there signify substantially the same 
thing. But in this country the case is widely dif- 
ferent. Some of our rivers are as navigable for 
many hundreds of miles above as they are below the 
limits of tide-water, and some of them are navigable 
for great distances by large vessels, which are not 
even affected by the tide at any point during their 
entire length. A different test must therefore be ap- 
plied to determine the navigability of our rivers, and 
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that is found in their navigable capacity. Those riv- 
ers must be regarded as public navigable rivers, in 
law, which are navigable in fact. And they are 
navigable in fact when they are used, or are sus- 
ceptible of being used, in their ordinary condition, 
as highways for commerce, over which trade and 
travel are or may be conducted in the customary 
modes of trade and. travel on water. And they con- 
stitute navigable waters of the United States, within 
the meaning of the acts of congress, in contradistinc- 
tion from the navigable waters of the states, when 
they form, in their ordinary condition, by them- 
selves, or by uniting with other waters, a continued 
highway over which commerce is or may be carried 
on with other states or foreign countries in the 
customary modes in which such commerce is con- 
ducted by water.” The Daniel Ball, 10 Wall. 563, 
19 L. Ed. 999. And see Packer v. Bird, 11 S. Ct. 210, 
137 U. S. 661, 34 L. Ed. 819; The Genesee Chief, 12 
How. 455, 13 L. Ed. 1058; Illinois Cent. R. Co. v. 
State, 13 S. Ct. 110, 146 U. S. 887, 36 L. Ed. 1018. 

It is true that the flow and ebb of the tide is not 
regarded, in this country, as the usual, or any 
real, test of navyigability; and it only operates to 
impress, prima facie, the character of being public 
and navigable, and to place the onus of proof on the 
party affirming the contrary. But the navigability 
of tide-waters does not materially depend upon past 
or present actual public use. Such use may estab- 
lish navigability, but it is not essential to give the 
character, Otherwise, streams in new and unset- 
tled sections of the country, or where the increase, 
growth, and development have not been sufficient 
to call them into public use, would be excluded, 
though navigable in fact, thus making the char- 
acter of being a navigable stream dependent on the 
occurrence of the necessity of public use. Capability 
of being used for useful purposes of navigation, of 
trade and travel, in the usual and ordinary modes, 
and not the extent and manner of the use, is the 
test of navigability. Sullivan v. Spotswood, 82 Ala. 
166, 2 So. 716. 


NAVIGABLE RIVER OR STREAM. At com- 
mon law, a river or stream in which the tide 
ebbs and flows, or as far as the tide ebbs and 
flows. 3 Kent, Comm. 412, 414, 417, 418; 2 
Hil. Real Prop. 90, 91. But as to the defini- 
tion in American law, see Navigable, supra. 


NAVIGABLE WATERS. Those waters which 
afford a channel for useful commerce. ‘The 
Montello, 20 Wall. 430, 22 L. Ed. 391. In sev- 
eral states so long as a stream or body of 
water may be put to public use it is “naviga- 
ble” whether it can be used for commercial 
navigation or not. U. S. v. Holt State Bank 
(C. C. A.) 294 F. 161, 166; State v. Korrer, 
127 Minn. 60, 148 N. W. 617, 618, L. R. A. 
1916C, 189; State v. Akers, 92 Kan. 169, 140 
P. 687, 640, Ann. Cas. 1916B, 548; Collins v. 
Gerhardt, 237 Mich. 38, 211 N. W. 115, 116; 
Sumner Lumber & Shingle Co. v. Pacific Coast 
Power Co., 72 Wash. 631, 131 P. 220, 222. 


See, also, Navigable, supra. 


NAVIGATE. To conduct vessels through nav- 
igable waters; to use the waters as a means 
of communication, Ryan v. Hook, 34 Hun 
(N. Y.) 185. 


NAVIGATION. The act or the'science or the 
business of traversing the sea or other waters , 
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in ships or vessels. Pollock v. Cleveland Ship 
Building Co., 56 Ohio St. 655, 47 N. E. 582; 
The Silvia, 171 U, S. 462, 19 S. Ct. 7, 43 L. Bd. 
241; Laurie v. Douglass, 15 Mees. & W. 746. 


Navigation Acts 


In English law, were various enactments 
passed for the protection of British shipping 
and commerce as against foreign countries. 
For a sketch of their history and operation, 
see 3 Steph. Comm. They are now repealed. 
See 16 & 17 Vict. c. 107, and 17 & 18 Vict. cc. 
5, 120. Wharton. 


Navigation, Rules. of 


Rules and regulations adopted by commer- 
cial nations to govern the steering and man- 
agement of vessels approaching each other at 
sea so as to avoid the danger of collision or 
fouling. 

Regular Navigation 

In this phrase, the word “regular” may be 
used in contradistinction to “occasional,” 
rather than to “unlawful,” and refer to ves- 
sels that, alone or with others, constitute 
lines, and not merely to such as are regular 
in the sense of being properly documented 
under the laws of the country to which they 
belong. The Steamer Smidt, 16 Op. Attys. 
Gen, 276. 


NAVIRE. Fr. In French law. 
erig. Traité des Assur. c. 6, § 1. 


NAVIS. Lat. 
NAVIS BONA. 


A ship. Em- 


A ship; a vessel. 


A good ship; one that was 


staunch and strong, well caulked, and stif-. 


fened to bear the sea, ohedient to her helm, 
swift, and not unduly affected by the wind. 
Calvin. 


NAVY. A fleet of ships; the aggregate of 
vessels of war belonging to an independent 
nation. In a broader sense, and as equiv- 
alent to “naval forces,” the entire corps of 
officers and men enlisted in the naval service 
and who man the public ships of war, includ- 
ing in this sense, in the United States, the 
officers and men of the Marine Corps. See 
Wilkes v. Dinsman, 7 How. 124, 12 L. Ed. 
618; U. S. v. Dunn, 120 U. S. 249, 7 S. Ct. 507, 
380 L. Ed. 667. . 


NAVY BILLS. Bills drawn by officers of the 
English navy for their pay, ete. 


NAVY DEPARTMENT. One of the executive 
departments of the United States, presided 
over by the secretary of the navy, and hav- 
ing in charge the defense of the country by 
sea, by means of ships of war and other 
naval appliances. 


NAVY PENSION. A pecuniary allowance 
made in consideration of past services of 
some one in the navy. 

NAZERANNA. A sum paid to government 


as an acknowledgment for a grant of lands, 
or any public office. Enc, Lond. ` 


NE RECIPIATUR. 


NAZIM. In Hindu law. Composer, arrang- 
er, adjuster. The first officer of a province, 
and minister of the department of criminal 
Justice. 


NE ADMITTAS. Lat. In ecclesiastical law. 
The name of a prohibitory writ, directed to 
the bishop, at the request of the plaintiff or 
defendant, where a quare impedit is pending, 
when either party fears that the bishop will 
admit the other’s clerk pending the suit be- 
tween them. Fitzh. Nat. Brev. 37. 


NE BAILA PAS. L. Fr. He did not deliver. 
A plea in detinue, denying the delivery to the 
defendant of the thing sued for. 


NE DISTURBA PAS. L, Fr. (Does or did 
not disturb.) In English practice. The gen- 
eral issue or general plea in quare impedit. 
3 Steph. Comm. 663. 


NE DONA PAS, cr NON DEDIT. The gen- 
eral issue in a formedon, now abolished. It 
denied the gift in tail to have been made in 
manner and form as alleged; and was there- 
fore the proper plea, if the tenant meant to 
dispute the fact of the gift, but did not ap- 
ply to any other case. 5 East, 289. 


NE EXEAT REGNO. Lat. In English prac- 
tice. A writ which issues to restrain a per- 
son from leaving the kingdom. It was form- 
erly used for political purposes, but is now 
only resorted to in equity when the defendant 
is about to leave the kingdom; it is only in 
cases where the intention of the party to leave 
can be shown that the writ is granted. 


NE EXEAT REPUBLICA. Lat. In Ameri- 
ean practice. A writ similar to that of ne 
exeat regno, (q. v.) available to the plaintiff 
in a civil suit, under some circumstances, 
when the defendant is about to leave the 
state. See Dean v. Smith, 23 Wis. 483, 99 Am. 
Dec. 198; Adams v. Whitcomb, 46 Vt. 712; 
Cable v. Alvord, 27 Ohio St. 664. 


NE GIST PAS EN BOUCHE. L.Fr. It does 
not lie in the mouth. A common phrase in 
the old books. Yearb. M. 3 Edw. II. 50. 


NE INJUSTE VEXES. Lat. In old English 
practice. A prohibitory writ, commanding a 
lord not to demand from the tenant more 
services than were justly due by the tenure 
under which his ancestors held. 


NE LUMINIBUS OFFICIATUR. Lat. In 
the civil law. The name of a servitude which 
restrains the owner of a house from making 
such erections as obstruct the light of the 
adjoining house. Dig. 8, 4,15, 17. 


NE QUID IN LOCO PUBLICO VEL ITINERE 
FIAT. . Lat. That nothing shall be done (put 
or erected) in a public place or way. The 
title of an interdict in the Roman law. Dig, 
43, 8. 


NE RECIPIATUR. Lat. That it be not re- 
ceived. A caveat or warning given to a law 


NE RECTOR PROSTERNET ARBORES 


officer, by a party in a cause, not to receive 
the next proceedings of his opponent. 1 Sell. 
Pr. 8. 


NE RECTOR PROSTERNET ARBORES. L. 
Lat. The statute 35 Edw. I. § 2, prohibiting 
rectors, i. e., parsons, from cutting down the 
trees in church-yards. In Rutland v. Green, 
1 Keb. 557, it was extended to prohibit them 
from opening new mines and working the 
minerals therein. Brown. 


NE RELESSA PAS. L. Fr. Did not release. 
Where the defendant had pleaded a release, 
this was the proper replication by way of tra- 
verse. 


NE UNQUES ACCOUPLE. L. Fr. Never 
married. More fully, ne unques accouple en 
loiall matrimonie, never joined in lawful mar- 
riage. The name of a plea in the action of 
dower unde nihil habet, by which the tenant 
denied that the dowress was ever lawfully 
married to the decedent. 


NE UNQUES EXECUTOR. L. Fr. Never ex- 
ecutor, The name of a plea by which the de- 
fendant denies that he is an executor, as he 
is alleged to be; or that the plaintiff is an ex- 
ecutor, as he claims to be. 


NE UNQUES SEISE QUE DOWER. L. Fr. 
{Never seised of a dowable estate.) In plead- 
ing. The general issue in the action of dow- 
tr unde nil habet, by which the tenant denies 
that the demandant’s husband was ever seised 
of an estate of which dower might be had. 
Rose. Real Act. 219, 220. 


NE UNQUES SON RECEIVER. L. Fr. In 
pleading. The name of a plea in an action of 
account-render, by which the defendant denies 
that he ever was receiver of the plaintiff. 12 
Vin. Abr. 183. l 


NE VARIETUR. Lat. It must not be al- 
tered. A phrase sometimes written by a no- 
tary upon a bill or note, for the purpose of es- 
tablishing its identity, which, however, does 
not affect its negotiability. Fleckner v. Bank 
of United States, 8 Wheat. 338, 5 L. Ed. 681. 


NEAP TIDES. Those tides which happen be- 
tween the full and change of the moon, twice 
in every twenty-four hours. Teschemacher 
v. Thompson, 18 Cal. 21, 79 Am. Dec. 151. 


NEAR. ‘This word, as applied to space, can 
have no positive or precise meaning. Itisa 
relative term, depending for its signification 
on the subject-matter in relation to which it 
is used. and the circumstances under which it 
becomes necessary to apply it to surrounding 
objects. Barrett v., Schuyler County Court, 
44 Mo. 197; People v. Collins, 19 Wend. (N. 
Y.) 60; Boston & P. R., Corp. v. Midland R. 
Co., 1 Gray (Mass.) 367; Indianapolis & V. R. 
Co. v. ‘Newsom, 54° “Ind. 125; Holcomb v. Dan- 
by, 51 Vt. 428. - o 


- NECESSARIES. Things indispensable, 


1226 


NEAT, NET. The clear weight or quantity of 
an article, without the bag, box, keg, or other 
thing in which it may be enveloped. 


NEAT CATTLE. Oxen or heifers, “Beeves” 
may include neat stock, but all neat stock are 
not beeves. Castello v. State, 36 Tex. 324; 
Hubotter vy. State, 32 Tex. 479. Straight- 
backed, domesticated animals of the bovine 
genus regardless of sex, and is not generally 
but may be, taken to mean calves, or animals 
younger than yearlings. It includes cows, 
bulls, and steers, but not horses, mares, geld- 
ings, colts, mules, jacks, or jennies, goats, 
hogs, sheep, shoats, or pigs. State v. District 
Coutt of Fifth Judicial Dist. in and for Nye ' 
County, 42 Nev. 218, 174 P. 1023, 1025; State 
y. Swager, 110 Wash. 431, 188 P. 504, 506. 


NEAT-LAND. 
Cowell. 


Land let out to the yeomanry. 


NEATNESS. In pleading. The statement in 
apt and appropriate words of all the neces- 
sary facts, and no more. Lawes, Pl. 62. 


Nec curia deficeret In justitia exhibenda. Nor 
should the .court be deficient in showing jus- 
tice. 4 Inst, 63. 


NEC NON. A clause so called which was 
used as a fiction to give jurisdiction to the 
common pleas in connection with the writ of 
quare clausum fregit. 1 Holdsw. Hist. E. L. 
89, note. See Bill of Middlesex. 


Nec tempus nec locus occurrit regi. Jenk. 
Cent. 190. Neither time nor place affects the 
king. 


Nec veniam effuso sanguine casus habet. 
Where blood is spilled, the case is unpardon- 
able. 3 Inst. 57. 


Nec veniam, leso numine, casus habet. Where 
the Divinity is insulted the case is unpardon- 
able. Jenk. Cent. 167, 


NECATION. The act of killing. 


or 
things proper and useful, for the sustenance 
of human life. This is a relative term, and its 
meaning will contract or expand according to 
the situation and social condition of the per- 
son referred tc. Megraw v. Woods, 93 Mo. 
App. 647, 67 S. W. 709; Warner v. Heiden, 
28 Wis. 517, 9 Am. Rep. 515; Artz v. Robert- 
son, 50 Ill. App. 27; Conant v. Burnham, 133 
Mass. 505, 43 Am. Rep, 532. 

In reference to the contracts of infants, 
this term is not used in its strictest sense, 
nor limited to that which is required to sus- 
tain life. Those things which are proper and 
suitable to each individual, according to his 
circumstances and condition in life, are nec- 
essaries, if not supplied from some other 
source. See Hamilton v. Lane, 138 Mass. 360; 
Jordan v. Coffield, 70 N. C. 118; Middlebury 
College v. Chandler, 16 Vt. 685, 42 Am. Dec. 
587; Breed v. Judd, 1 Gray (Mass.) 458, 


1227 


In the case of ships the term “necessaries” 
means such things as are fit and proper for 
the service in which the ship is engaged, and 
such as the owner, being a prudent man, 
would have ordered if present; e. g., anchors, 
rigging, repairs, victuals. Maude & P. Shipp. 
71, 113. The master may hypothecate the 
ship for necessaries supplied abroad so as to 
bind the owner. Sweet. See The Plymouth 
Rock, 19 Fed. Cas. 898; Hubbard v. Roach (0. 
©.) 2 F. 394; The Gustavia, 11 Fed. Cas. 126. 


-Necessarium est quod non potest aliter se ha- 
bere. That is necessary which cannot be oth- 
erwise. 


NECESSARIUS. Lat. Necessary; unavoid- 
able; indispensable; not admitting of choice 
or the action of the will; needful. 


NECESSARY. As used in jurisprudence, the 
word “necessary” does not always import an 
absolute physical necessity, so strong that one 
thing, to which another may be termed “nec- 
essary,” cannot exist without that other. It 
frequently imports no more than that one 
thing is convenient or useful or essential to 
another. To employ the means necessary to 
an end is generally understood as employing 
any means calculated to produce the end, and 
not as being confined to those single means 
without which the end would be entirely un- 
attainable. McCulloch v. Maryland, 4 Wheat. 
316, 418, 4 L. Ed. 579, 

As to necessary “Damages,” “Deposit,” 
“Domicile,” “Implication,” ‘“Intromission,” 
“Parties,” “Repairs,”» and “Way,” see those 
titles, 


NECESSITAS. Lat. Necessity; a force, 
power, or influence which compels one to act 
against his will. Calvin. 


Necessitas Culpabills 


Culpable necessity; unfortunate necessity ; 
necessity which, while it excuses the act done 
under its compulsion, does not leave the doer 
entirely free from blame. The necessity 
which compels a man to kill another in self- 
defense is thus distinguished from that which 
requires the killing of a felon. See 4 BI. 
Comm. 187. 


Trinoda Necessitas 


In Saxon law. The threefold necessity or 
burden; a term used to dencte the three 
things from contributing to the performance 
of which no lands were exempted, viz., the 
repair of bridges, the building of castles, and 
military service against an enemy. 1 BI. 
Comm. 263, 357. 


Necessitas est lex temporis et loci. Necessity 
is the law of time and of place. 1 Hale, P. C. 
54, 


Necessitas excusat aut extenuat delictum In cap- 
italibus, quod non operatur idem in civilibus. 
Necessity excuses or extenuates a delinquen- 


NECESSITY 


cy in capital cases, which has not the same 
operation in civil cases. Bac. Max. 


Necessitas facit licitum quod alias non est lici- 
tum. 10 Coke, 61. Necessity makes that law- 
ful which otherwise is not lawful, 


Necessitas inducit privilegium quoad Jura priva- 
ta. Bac. Max. 25. Necessity gives a privilege 
with reference to private rights. The ne- 
cessity involved in this maxim is of three 
Kinds, viz.: (1) Necessity of self-preservation ; 
(2) of obedience; and (3) necessity resulting 
from the act of God, or of a stranger. Noy, 
Max. 32. 7 


Necessitas non habet legem. Necessity has no 
law. Plowd. 18a. “Necessity shall be a good 
excuse in our law, and in every other law.” 
Id. 


Necessites publica major est quam privata. 
Public necessity is greater than private. 
“Death,” it bas been observed, “is the last 
and furthest. point of particular necessity, 
and the law imposes it upon every subject that 
he prefer the urgent service of his king and 
country before the safety of his life.” Noy, ` 
Max. 34; Broom, Max. 18. 


Necessitas quod cogit, defendit. Necessity de- 
fends or justifies. what it compels. 1 Hale, P. 
©. 54. Applied to the acts of a sheriff, or min- 
isterial officer, in the execution of his office. 
Broom, Max. 14. 


Necessitas sub lege non continetur, quia quod 
alias non est licitum necessitas facit. licitum. 
2 Inst. 326. Necessity is not restrained by 
law; since what otherwise is not lawful ne- 
cessity makes lawful. 


Necessitas vincit legem. Necessity overrules 


the law. Hob. 144; Cooley, Const. Lim. (4th 
Ed.) 747. 


Necessitas vincit legem; legum vincula irridet. 


Hob. 144. Necessity overcomes law; it de- 
rides the fetters of laws. 
NECESSITOUS CIRCUMSTANCES. In the 


civil code of Louisiana the words are used 
relative to the fortune of the deceased and to 
the condition in which the claimant lived dur- 
ing the marriage. Smith y. Smith, 43 La. 
Ann, 1140, 10 So. 248, 

Needing the necessaries of life, which cover 
not only primitive physical needs, things ab- 
solutely indispensable to human existence 
and decency, but those things, also, which are 
in fact necessary to the particular person left 
without support. State v. Waller, 90 Kan. 
829, 136 P. 215, 216, 49 L. R. A. (N. 8.) 589." 


NECESSITUDO. Lat. In the civil law. An 
obligation; a close connection ; relationship 
by blood. Calvin. . 


NECESSITY. Controlling force; irresistible- 
compulsion; a power or impulse so great that 
it admits no choice of conduct. When it is: 
said that an act is done “under necessity,” it: 


NECESSITY 


my be, in law, either of three kinds of neces- 
sity: (1) The necessity of preserving one’s 
own life, which will excuse a homicide; (2) 
the necessity of obedience, as to the laws, or 
the obedience of one not sui juris to his su- 
perior; (8) the necessity caused by the act of 
God or a stranger. See Jacob; Mozley & 
Whitley. 

That which makes the contrary of a thing 
impossible. 

The quality or state of being necessary, 
in its primary sense signifying that which 
makes an act or event unavoidable. Spreckels 
v. City and County of San Francisco, 76 Cal. 
App. 267, 244 P, 919, 922; In re Washington 
Ave. in Borough of Chatham, 5 N. J. Misc. 
858, 139 A. 239, 240. 

A constraint upon the will whereby a per 
son is urged to do that which his judgment 
disapproves, and which, it is to be presumed, 
his will (if left to itself) would reject. A man, 
therefore, is excused for those actions which 
are done through unavoidable force and com- 
pulsion. Wharton. 


In determining what is a work of “necessity” ex- 
cepted from the operation of the Sunday law, the 
necessity meant is not a physical or absolute neces- 
sity, but a moral fitness or propriety of the work 
and labor done under the circumstances of the par- 
ticular case, and whether or not the act is morally 
fit and proper is usually a question of fact for the 
jury under proper instructions. Lakeside Inn Cor- 
poration v. Commonwealth, 134 Va. 696, 114 8. E. 769, 
71; Natural Gas Products Co. v. Thurman, 205 Ky. 
100, 265 S. W. 475, 477; Hunt v. State, 19 Ga. App. 
448, 91 S. E. 879; Stellhorn v. Board of Com’rs of 
Allen County, 60 Ind. App. 14, 110 N. E. 89, 91. The 
term “necessity” means an economical and moral 
necessity, rather than an unayoidable physical 
necessity. Rosenbaum v. State, 131 Ark. 251, 199 S. 
W. 388, 392, L. R. A. 1918B, 1109. The necessity which 
must exist depends on what the general public in 
its ordinary modes of doing business regards as 
necessary. Gray v. Commonwealth, 171 Ky. 269, 188 
S. W. 354, 355, L, R. A. 1917B, 93. “Works of neces- 
sity” include whatever is needful for the good health, 
‘order, or comfort of the community. State v. Dean, 
149 Minn. 410, 184 N. W. 275, 

“Necessity,” as used in statutes requiring certifi- 
cate of public convenience and necessity, means a 
public need and not an indispensable necessity. 
Wahash, C. & W. Ry. Co, v. Commerce Commission, 
309 IIL 412, 141 N. E. 212, 214; Abbott v. Public Util- 
ities Commission, 48 R. I. 196, 136 A. 490, 491; Chi- 
cago, R. I. & P. ‘Ry. Co. v. State, 126 Okl. 48, 258 P. 
874, 876. 

“Necessity,” as applied to implied grants of tights 
of way and easements, is not a physical or absolute 
necessity, but a reasonable and practical necessity, 
Smith. v. Virginia Iron, Coal & Coke Co., 143 Va. 159, 
129 S. E. 274, 276; Davis v. Sikes, 254 Mass. 540, 151 
N. E. 201, 294. E 

“Necessity” justifying condemnation of land need 
not be an absolute necessity, but only a reasonable 
necessity of a corporation in the discharge of its 
duty to the public. Oneonta Light & Power Co. v. 
Schwarzenbach, 164 App. Div. 548, 150 N. Y. S. 76, 
83. . 

The “necessity” of and appurtenance for the 
beneficial use of, leased premises, which will entitle 
the lessee thereto, is not an absolute necessity in the 
sense that it must be completely indispensable, but 
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is a real necessity and not a mere convenience or 
advantage. Raynes v. Stevens, 219 Mass. 656, 107 
N. E. 398, 399. 


Homicide by Necessity 


A species of justifiable homicide, because it 
arises from some unavoidable necessity, 
without any will, intention, or desire, and 
without auy inadvertence or negligence in the 
party killing, and therefore without any shad- 
ow of blame. As, for instance, by virtue of 
such an office as obliges one, in the execution 
of publie justice, to put a malefactor to death 
who has forfeited his life to the laws of his 
country. But the law must require it, other- 
wise it is not justifiable. 4 Bl. Comm. 178. 


Public Necessity 


Of a municipal improvement, needed for 
reasonable convenience, facility, and com- 
pleteness in accomplishing a public purpose. 
In re Washington Ave. in Borough of Chat- 
ham, 5 N. J. Mise. 858, 139 A. 239, 240. With 
reference to common carriers, great or ur- 
gent public convenience. Delaware, L. & W. 
R. Co. v. Van Santvoord (D. C.) 232 F. 978, 
983. 


NECK-VERSE. The Latin sentence, “Mis- 
erere mei, Deus,” was so called, because the 
reading of it was made a test for those who 
claimed benefit of clergy. 


NECROPHILISM. See Insanity. 


NECROPSY. An autopsy, or post-mortem ex- 
amination of a human body. 


NEED. Urgent want or necessity. Sawyer v. . 
Dearstyne (Sup.) 139 N. Y. S. 955, 956. 


NEEDFUL. Necessary, requisite, essential, 
indispensable. Riddell v. Pennsylvania R. 
Co., 262 Pa. 582, 106 A. 80, 81. 


NEEDLESS. In a statute against “needless” 
killing or mutilation of any animal, this term 
denotes an act done without any useful mo- 
tive, in a spirit of wanton cruelty, or for the 
mere pleasure of destruction. Grise v. State, 
37 Ark. 460; Hunt v. State, 3 Ind. App. 383, 
29 N. Ð. 983; State v. Bogardus, 4 Mo. App. 
215. 


NEFAS. Lat. That which is against right 
or the divine law, A wicked or impious thing 
or act. Calvin. ` 


NEFASTUS. Lat. Inauspicious Applied, 
in the Roman law, to a day on which it was 
unlawful to open the courts or administer 
justice. 

Negatio conclusionis est error In lege. 
268. 
law. 


Wing. 
The denial of a conclusion is error in 


Negatio destruit negationem, et ambæ faciunt 
affirmationem. A negative destroys a negative, 
and both make an affirmative. Co. Litt. 146b. 
Lord Coke cites this as a rule of grammatical 
construction, not always applying in law. 
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Negatio dupiex est affirmatio, A double nèga- 
tive is an affirmative. 


NEGATIVE. A denial; a proposition by 
which something is denied; a statement in 
the form of denial. Two negatives do not 
make a good issue. Steph. Pl. 386, 387. 

As to negative “Covenant,” “Easement,” 
“Servitude,” “Statute,” and “Testimony,” 
see those titles. 


NEGATIVE AVERMENT. As opposed to the 
traverse or simple denial of an affirmative al- 
legation, a negative averment is an allega- 
tion of some substantive fact, e. g., that prem- 
ises are not in repair, which, although nega- 
tive in form, is really affirmative in substance, 
and the party alleging the fact of non-repair 
must prove it. Brown. An averment in some 
of the pleadings in a case in which a negative 
is asserted. U. S. v. Eisenminger (D. C.) 16 
F.(2d) 816, 819. 


NEGATIVE CONDITION. One by which it 
is stipulated that a given thing shall not hap- 
pen. 


NEGATIVE HEAD. As used in connection 
with a filtration plant it means the force that 
comes into play when a partial vacuum is 
created either within or below the filter bed. 
City of Harrisburg v. New York Continental 
Jewell Filtration Co. (C. C. A.) 217 F, 366, 368. 


NEGATIVE PREGNANT. In pleading. A 
negative implying also an affirmative. Cowell. 
Such a form of negative expression as may 
imply or carry within it an afñrmative. 
Steph. Pl. 318; Fields v. State, 134 Ind. 46, 
32 N. E. 780; Stone v. Quaal, 386 Minn. 46, 29 
N. W. 326. As if a man be said to have alien- 
ed land in fee, and he says he has not aliened 
in fee, this is a negative pregnant; for, 
though it be true that he has not aliened in 
fee, yet it may be that he has made an es- 
tate in tail, Cowell. A “negative pregnant,” 
is a denial in form, but is in fact an admis- 
sion, as where the denial in hee verba in- 
cludes the time and place, which are usually 
immaterial. Hall & Lyon Furniture Co. v. 
Torrey, 196 App. Div. 804, 188 N. ¥. S. 486, 
487; Green v. Commercial Bank & Trust Co. 
(D. C.) 277 F. 527, 528; McIntosh Livestock 
Co. v. Buffington, 108 Or, 358, 217 P. 635, 636. 


NEGGILDARE. To claim kindred. Jac. L. 
Dict. 


NEGLECT. Omission or failure to do an act 
or perform a duty, or an omission or failure 
due to want of due care or attention, Bishop 
v. Tax Assessors of City of Newport, 47 R. I. 
351, 133 A. 342, 344; Foye v. Lilley Coal & 
Coke Co., 251 Pa. 409, 96 A. 987, 990. Being 
remiss in attention or duty toward. Norman 
v. State, 109 Ohio St. 218, 142 N, E. 234, 236. 

The term is used in the law of bailment 
as synonymous with “negligence.” But the 
latter word is the closer translation of the 
Latin “negligentia.” 


NEGLIGENCE 


As used ‘in respect to the payment of mon- 
ey, refusal is the failure to pay money when 


‘demanded; neglect is the failure to pay mon- 


ey which the party is bound to pay without 
demand. Kimball v. Rowland, 6 Gray (Mass.) 
224, 


The term means to omit, as to neglect busi- 
ness or payment or duty or work, and is gen- 
erally used in this sense. It does not gener- 
ally imply carelessness or imprudence, but 
simply an omission to do or perform some 
work, duty, or act. Rosenplaenter v. Roes- 
sle, 54 N. Y. 262. ' 

When “neglect” to comply with an order is 
ground for imprisonment until the order is 
complied with, it is generally held to mean a 
eareless omission of duty, and not an omis- 
sion from necessity. Brown v. Hendricks, 
102 Neb. 100, 165 N. W. 1075. 


Culpable Neglect 


In this phrase, the word “culpable” means 
not criminal, but censurable; and, when the 
term is applied to the omission by a person to 
preserve the means of enforcing his own 
rights, censurable is more nearly an equiva- 
lent. As he has merely lost a right of action 
which he might voluntarily relinquish, and 
has wronged: nobody but himself, culpable 
neglect conveys the idea of neglect which ex- 
ists where the loss can fairly be ascribed to 
the party’s own carelessness, improvidence, 
or folly. Bank v. Wright, 8 Allen (Mass.) 
121; Bennett v. Bennett, 93 Me. 241, 44 A. 
894; Haven v. Smith, 250 Mass. 546, 146 N. 
E. 18, 19. - 


Willful Neglect 


Willful neglect is the neglect of the husband 
to provide for his wife the common necessar- 
ies of life, he having the ability to do so; or 
it is the failure to do so by reason of idle- 
ness,. profligacy, or dissipation. Civil Code 
Cal. § 105. 


NEGLECTED MINOR. One suffering from 
neglect and in state of want. People v. De 
Pue, 217 App. Div. 821, 217 N. Y. S. 205, 206. 


NEGLIGENCE. The omission to do some- 
thing which a reasonable man, guided by 
those ordinary considerations which ordi- 
narily regulate human affairs, would do, or 
the doing of something which a reasonable 
and prudent man would not do.. Schneeweisz 
v. Illinois Cent. R. Co., 196 Ill, App. 248, 258; 
Schneider v. C. H. Little Co., 184 Mich. 315, 
151 N. W. 587, 588; Campbell v. Model Steam 
Laundry, 190 N. C. 649, 180 S. E. 638, 640; 
State v. Dean, 154 La. 671, 98 So. 82, 83; Lan- 
easter v. Carter (Tex. Com. App.) 255 S. W. 
392, 394: Blazic v. Franzwa, 179 Wis. 260, - 
191 N. W. 572, 574; Gummerson v. Kansas 
City Bolt & Nut Co., 185 Mo. App. 7, 171 8. 
W. 959, 961; Hulley v. Moosbrugger, 88 N. J. 
Law, 161, 95 A. 1007, 1010, L. R. A, 1916C, 
1203. 


NEGLIGENCE 


The failure to do that which a person of 
ordinary prudence, Ottenheimer v. Molohan, 
126 A. 97, 100, 146 Md. 175; Coca-Cola Bot- 
tling Co. v. Shipp, 174 Ark. 130, 297 8. W. 
856, 861; an ordinarily prudent person, Wichi- 
ta Valley Ry. Co. v. Meyers (Tex. Civ. App.) 
248 S. W. 444, 447; Birmingham Ry., Light & 
Power Co. v. Bason, 191 Ala. 618, 68 So. 49, 
51; Illinois Cent. R. Co. v. Cash’s Adm’x, 221 
Ky. 655, 299 S. W. 590, 593; Kelch’s Adm’r V. 
National Contract Co., 178 Ky. 632, 199 S. W. 
796, 798; a reasonable and prudent person, 
Chickasha Cotton Oil Co. v. Brown, 39 Okl. 
245, 184 P. 850; Electric Supply Co. v. Rosser, 
88 OKI. 220, 214 P. 1068, 1069 ; Chicago, R. I. & 
P. Ry. Co. v. Palmer, 55 Ok1. 227, 154 P. 1163, 
1164; St. Louis & S. F. R. Co. v. Model Laun- 
dry, 42 Okl. 501, 141 P. 970, 976; Chicago, 
R. I. & P. Ry. Co. v. Nagle, 55 Okl, 235, 154 
P. 667, 672; Hutchins v. Inhabitants of Pe- 
nobscot, 120 Me, 281, 113 A. 618, 620; Balti- 
more & P. R. Co. v. Jones, 95 U. S. 441, 24 L. 
Ed. 506; a person of ordinary care, Citizens’ 
Nat. Bank of Jasper v. Ratcliff & Lanier (Tex. 
Civ. App.) 288 S. W. 362, 365; a reasonable, 
prudent person, Boswell v. Whitehead Hos- 
iery Mills, 191 N. C. 549, 132 S. E. 598, 602; a 
person of ordinary prudence and care, Illinois 
Cent. R. Co. v. Nelson (C. C. A.) 203 F. 956, 
959; an ordinarily reasonable, careful, and 
prudent person, Johnson v. Omaha & Coun- 
cil Bluffs Street Ry. Co., 194 Iowa, 1230, 
190 N. W. 977, 978; or a reasonably pru- 
dent person, guided by those considerations 
which ordinarily regulate conduct of hu- 
man affairs, would do, or doing something 
which such a person would not do, under 
like or similar circumstances. McKee v. 
Iowa Ry. & Light Co., 204 Iowa, 44, 214 N. 
W. 564, 565; Bowers v. J. D. Halstead Lum- 
ber Co., 28 Ariz, 122, 236 P. 124, 125; Indian- 
apolis Traction &. Terminal Co. v. Hensley, 
186 Ind. 479, 115 N. E. 934, 988; Quanah, A. 
& P. Ry. Co, v. Hogland (Tex. Civ. App.) 297 
S. W. 761, 763; Helms v. Citizens’ Light & 
Power Co., 192 N. C. 784, 136 S. E. 9, 10; Gil- 
bert v. Hilliard (Mo. App.) 222 S. W. 1027, 
1029; Paul v. Consolidated Fireworks Co. of 
America, 177 App. Div. 85, 163 N. Y. S. 953, 
954; Leahy v. Detroit, M. & T. Short Line Ry. 
(C, C. A.) 240 F. 82, 83; Standard Oil Co. of 
‘New Jersey v. DeVries (C. C. A.) 3 F.2d) 852, 
853;. Knott v. Pepper, 74 Mont. 236, 239 P. 
1037, 1039, | 

The failure to use ordinary care, Curtis v. 
Mauger, 186 Ind. 118, 114 N. E. 408, 409; 
reasonable care, Crowley v. Chicago, B. & Q. 
R. Co., 204 Iowa, 1385, 213 N. W. 403, 407, 
53 A. L. R. 964; Alagna v. Roman Baths Co., 
169 N. Y. S. 995, 996; or ordinary or reason- 
able care under the circumstances, Thrasher 
v. St. Louis & S. F. Ry.. Co., 826 Okl. 88, 206 
P. 212, 214. ooo’ 

The failure to exercise that degree of care 
which a prudent person, Getsinger v. Corbell, 
188 N. C. 553, 125 S. E. 180, 181; an ordinarily 
prudent person, Faulk v. Kansas City Rys. Co. 
(Mo. App.) 247 S. W. 253; H. J. Keith Co. v. 
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Booth Fisheries Co., 87 A. 715, 720, 4 Boyce 
(Del.) 218; Rogers v. Tegarden Packing Co. 
185 Mo. App. 99, 170 S. W. 675, 677; Gulf, C. 
& S. F. Ry. Co. v. Drabn (Tex. Civ. App.) 163 
S. W. 330, 331; Saunders v. Southern Ry. Co., 
167 N. C. 375, 83 S. E. 573, 576; a reasonably 
prudent person, Moir v. Hart, 189 Il. App. 
566, 567; Walls v. Windsor, 5 Boyce (Del.) 
265, 92 A. 989, 991; City of Decatur v. Eady, 
186 Ind. 205, 115 N. EB. 577, 579, L. R. A. 1917H, 
242; a reasonable and prudem person, Heller 
v. New York, N. H. & H. R. Co. (C. C. A.) 265 
F. 192, 198, 17 A. L. R. 823; Chesapeake & O. 
Ry. Co. v. Crum, 140 Va. 333, 125 S. E. 301, 
304; a reasonably careful person, Behen vV. 
Philadelphia, B. & W. R. Co., 93 A. 903, 904, 5 
Boyce (Del.) 389; an ordinary prudent person, 
Donahue v. R. A. Sherman’s Sons Co., 39 R. I. 
373, 98 A. 109, 114, L. R. A. 1917A, 76; a rea- 
sonably prudent, careful person, Gray v., Penn- 
sylvania R. Co., 3 W. W. Harr. (Del.) 450, 139 
A. 66, 75; a reasonably prudent and careful 
person, Lemmon v. Broadwater, 108 A. 278, 
274, 7 Boyce (Del.) 472; Morgan Millwork 
Co, v. Dover Garage Co., 108 A. 62, 64, 7 
Boyce (Del.) 383; Reynolds v. Clark, 92 A. 
873, 875, 5 Boyce (Del.) 250; Cecil v. Mundy, 
92 A. 850, 852, 5 Boyce (Del.) 291; John- 
ston v. Director General of Railroads, 109 
A.. 581, 584, 7 Boyce (Del) 565; Wollaston 
v. Stiltz, 114 A. 198, 200, 1 W. W. Harr. 
(Del.) 273; Neely v. People’s Ry. Co., 89 A. 
211, 212, 4 Boyce (Del.) 457; Igle v. Peo- 
ples Ry. Co., 93 A. 666, 668, 5 Boyce (Del.) 
376; Girardo v. Wilmington & Philadelphia 
Traction Co., 90 A. 476, 478, 5 Boyce (Del.) 
25; or an ordinarily prudent and careful 
person would exercise under like circum- 
stances, Clayton v. Philadelphia, B. & W. R. 
Co., 106 A. 577, 579, T Boyce (Del.) 343. 

The failure to exercise ordinary care, An- 
derson v. Atlantic Coast Line R. Co., 161 N. 
C. 462, 77 S. E. 402, 404; Woods v. Chalmers 
Motor Co.,‘207 Mich. 556, 175 N. W. 449, 453; 
Simpson v. Louisville, H. & St. L. R. Co., 207 
Ky. 623, 269 S. W. 749, 750. Ordinary or 
reasonable care being that care which ordi- 
narily prudent persons, Travis v. Louisville 
& N. R. Co, 183 Ala. 415, 62 So. 851, 854; 
Galveston, H. & S. A. Ry. Co. v. Harris Bros, 
(Tex. Civ. App.) 211 S. W. 255, 259; Bayne 
v. Kansas City (Mo. App.) 253 S. W. 116, 119; 
reasonably prudent persons, Burns v. Polar 
Wave Ice & Fuel Co. (Mo. App.) 187 S. W. 145, 
148; persons of ordinary prudence, Shirley 
Hill Coal Co. v. Moore, 181 Ind. 513, 108 N. 
E. 802, 804; Louisville, & N. R. Co. v. Wood- 
ford, 152 Ky. 395, 153 S. W. 722, 726; Gal- 
veston, H. & S. A. Ry. Co. v. Ford (Tex. Civ. 
App.) 275 S. W. 463, 467; ordinary .careful, 
prudent persons. Yellow Pine Paper Mill Co. 
v. Wright (Tex.) 154 S. W. 1168, 1171; Lib- 
erty Highway Co. v. Callahan, 24 Ohio App. 
874, 157 N. E. 708, 713; or ordinarily care- 
ful or-prudent persons would exercise under 
like or similar circumstances. Loverage v. 
Carmichael, 164 Minn. 76, 204 N. W. 921, 922. 
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“Negligence” is the breach of a legal duty. 
Taylor v. Neuse Lumber Co., 173 N. C. 112, 91 
S. E. 719, 720; Jones v. Atchison, T. & 8. F. 
Ry. Co., 98 Kan. 133, 157 P. 399, 400; Stevens 
v. City of Manchester, 81 N. H. 369, 127 A. 
873; Union Pac, R. Co. v. Marone (C. C. A.) 
246 F. 916, 919; Lancaster v. Hall (Tex. Civ: 
App.) 277 S. W. 776, 779; Glover’s Adm’r v. 
James, 217 Ky. 506, 290 8S. W. 344, 345; Pres- 
cott v. Central Contracting Co., 162 La. 885, 
111 So. 269, 270; Bernabeo v. Kaulback, 226 
Mass. 128, 115 N. E. 279, 280; Proctor v. Dil- 
lon, 235 Mass. 538, 129 N. E. 265, 270; Pickett 
v. Waldorf System, 241 Mass. 569, 136 N. E. 64, 
65, 23 A. L. R. 1014; Bergeron v. Forest, 233 
Mass. 392, 124 N. E. 74, 84; New York & Por- 
to Rico S. S. Co. v. Guanica Centrale (C. O. 
A.) 231 F. 820, 826; Schell v. Du Bois, 94 
Ohio St. 93, 113 N. E. 664, 668, L. R. A. 19174A, 
710. 

Negligence usually consists in the “involun- 
tary and casual’—that is, “accidental”—do- 
ing or omission to do something which results 
in an injury, Root v. Topeka Ry. Co., 96 
Kan. 694, 153 P. 550; and is synonymous with 
heedlessness, carelessness, thoughtlessness, 
disregard, inattention, inadvertence, remiss- 
ness and oversight, Payne y. Vance, 103 Ohio 
St. 59, 133 N. E. 85, 87. 

See Care. 


“Negligence” in official conduct is ordinarily the 
failure to use such reasonable care and caution as 
would be expected of a prudent man. Hamrick v. 
McCutcheon, 101 W. Va, 485, 133 S. E. 127, 129. 

Negligence is any culpable omission of a positive 
duty, It differs from heedlessness, in that heed- 
lessness is the doing of an act in violation of a 
negative duty, without adverting to its possible con- 
sequences. In both cases there is inadvertence, and 
there is breach of duty. Aust. Jur. § 630. 

Negligence or carelessness signifies want of care, 
caution, attention, diligence, or discretion in one 
having no positive intention to injure the person 
complaining thereof. The words “reckless,” “indif- 
ferent,” “careless,” and “wanton” are never under- 
stood to signify positive will or intention, unless 
.when joined with other words which show that they 
are to receive an artificial or unusual, if not an un- 
natural, interpretation. Lexington v. Lewis, 10 Bush 
` (Ky.) 677. . 

“Negligence” is not synonymous with “incom- 
petency,” since the competent may be negligent. 
Alabama City, G. & A. Ry. Co. v. Bessiere, 190 Ala, 
59, 66 So. 805, 806; Barclay v. Wetmore & Morse 
Granite Co., 92 Vt. 195, 102 A. 493, 495. 


Actionable Negligence 
See Actionable. 
` Collateral Negligence 


In the law relating to the responsibility 
of an employer or principal for the negligent 
acts or omissions of his employee, the term 
“collateral” negligence is sometimes used to 
describe negligence attributable to a contrac- 
tor employed by the principal and for which 
the latter is not responsible, though he would 
be responsible for the same thing if done by 
his servant., Weber v. Railway Co., 20 App. 
Div. 292, 47 N. ¥. Supp. 11. 


NEGLIGENCE 


` Comparative Negligence 
See Comparative. 


_ Contributory Negligence 


Contributory negligence, when set up as a 
defense to an action for injuries alleged to 
have been caused by the defendant’s negli- 
gence, means any want of ordinary care on 
the part of the person injured, (or on the part 
of another whose negligence is imputable to 
him,) which combined and concurred with the 
defendant’s negligence, and contributed to the 
injury as a proximate cause thereof, and as 
an element without which the injury would 
not have occurred. Railroad Co. v. Young, 153 
Ind. 163, 54 N. E. 791; Dell v. Glass Co., 169 
Pa. 549, 32 A. 601; Barton v. Railroad Co., 
52 Mo. 253, 14 Am. Rep. 418; Plant Inv. Co. v. 
Cook, 74 F. 508, 20 C. C. A. 625; McLaughlin 
v. Electric Light Co., 100 Ky. 173, 37 8. W. 
851, 34 L. R. A. 812; Riley v. Railway Co., 
27 W. Va. 164; Lutz v. Davis, 195 Iowa, 1049, 
192 N. W. 15, 17; San Antonio Brewing Ass’n 
v. Wolfshohl (Tex. Civ. App.) 155 S. W. 644, 
647; Chickasha Cotton Oil Co. v. Brown, 39 
Okl. 245, 134 P. 850;. Texas Midland R. R. v. 
Monroe (Tex. Civ. App.) 155 S. W. 973, 975; 
Bryning v. Missouri, K. & T. Ry. Co. of Tex- 
as (Tex. Civ. App.) 167 S. W. 826, 828; De 
Honey v. Harding (C. C. A.) 300 F. 696, 699; 
St. Louis & S. F. R. Co. v. Model Laundry, 42 
OK]. 501, 141 P. 970, 976; 29 Cyc. 505; Varela 
v. Reid, 23 Ariz. 414, 204 P. 1017, 1019; West 
Const. Co. v. Atlantic Coast Line Ry. Co., 185 
N. C. 48, 116 S. E. 3, 5; Theiler v. Tillamook 
County, 81 Or. 277, 158 P. 804; Chicago, Rock 
Island & P. Ry. Co. v. Barton, 59 Okl. 109, 
159 P. 250, 252; Chicago, M. & St. P.. Ry. 
Co. v. Youngers (C. C. A.) 5 F.(2d) 784, 787; 
Townsend v. Missouri Pac. R. Co., 163 La. 872, 
113 So. 180, 182, 54 A. L. R. 588; Missouri, 
K. & T. R. Co. v. Smith, 97 Okl. 152, 223 P. 
373, 376; Richardson v. Reap, 173 Ark. 96, 
291 S. W. 987, 988; Murray v. Southern Pac. 
Co. (C. C. A.) 236 F. 704, 706; Texas & N. O. 
Ry. Co. v. Rooks (Tex. Com. App.) 293 8. W. 
554, 556; Koons v. Rook (Tex. Com. App.) 295 
S. W. 592, 597; Gaster v. Hinkley, 85 Cal. App. 
55, 258 P. 988, 991. . 

The negligent act of plaintiff which, concur- 
ring and co-operating with negligent act of 
defendant, becomes real, efficient, and proxi- 
mate cause of injury, or cause without which 
the injury would not have occurred. Bilder v. 
Plaza Ry., 194 N. C. 617, 140 S. E. 298, 299; 
James v. Delaware, L. & W. R. Co., 92 N. J. 
Law, 149, 104 A. 328, 333; Smith v. Paducah 
Traction Co., 179 Ky. 322, 200 S. W. 460. 

“Assumption of risk” and “contributory 
negligence” are not synonymous. .Chicago, 
R. I. & P. R. Co. v. Rogers, 60 Okl. 249, 159 
P.. 1132, 1186; Dolese Bros. Co. v. Kahl (C. 
C. A.) 203 F. 627, 630; Nodland v. Kreutzer 
& Wasem, 184 Iowa, 476, 168 N. W. 889, 890. 


Mutual Contributory Negligence 


“Mutual contributory “negligence” exists 
when injury would not have happened but for 
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negligence of both parties. Alexander y. Mis- 
souri, K. & T. R. Co. of Texas (Tex. Civ. App.) 
287 S. W. 153, 155. 


Concurrent Contributory Negligence 


“Concurrent contributory negligence” is 
knowledge of specific danger and negligent 
failure to avoid it. Sprinkle v. St. Louis & 
8. F. R. Co., 215 Ala. 191, 110 So. 187, 140. 


Concurrent Negligence 
“Concurrent negligence” arises where the in- 
jury is approximately caused by the concur- 
rent wrongful acts or omissions of two or 
more persons acting independently. Carr v. 
St. Lonis Auto Supply Co., 293 Mo, 562, 239 
S. W. 827, 828, 


Criminal Negligence 


Criminal negligence which will render kill- 
ing a person manslaughter is the omission on 
the part of the person to do some act which 
an ordinarily careful and prudent man would 
do under like circumstances, or the doing of 
some act which an ordinarily careful, pru- 
dent man under like circumstances would not 
do by reason of which another person is en- 
dangered in life or bodily safety; the word 
“ordinary” being synonymous with “reason- 
able” in this connection. State v. Coulter (Mo, 
Sup.) 204 S. W. 5. Negligence of such a char- 
acter, or occurring under such circumstances, 
as to be punishable as a crime by statute; or 
(at common law) such a flagrant and reckless 
disregard of the safety of others, or wilful in- 
difference to the injury liable to follow, as to 
convert an act otherwise lawful into a crime 
when it results in personal injury or death. 
4 BI. Comm. 192, note; Cook v. Railroad Co., 
72 Ga. 48; Rankin y. Transportation Co., 73 
Ga, 229, 54 Am. Rep. 874; Railroad Co. v. 
Chollette, 33 Neb. 148, 49 N. W., 1114. 


Culpable Negligence 


Failure to exercise that degree of care 
rendered appropriate by the particular cir- 
cumstances, and which a man of ordinary pru- 
dence in the same situation and with equal ex- 
perience would not have omitted. Carter v. 
Lumber Co., 129 N. C. 208, 39 S. E. 828; Rail- 
road Co. v. Newman, 36 Ark. 611; Woodman 
v. Nottingham, 49 N. H. 387, 6 Am. Rep. 526; 
Kimball v. Palmer, 80 F. 240, 25 ©. C. A. 394; 
Railway Co. v. Brown, 44 Kan. 384, 24 P, 497; 
Railroad Co. v. Plaskett, 47 Kan. 107, 26 P. 
401; Clark v. State (Okl.) 224 P. 738, 740; 
State v. Pauly (Mo.) 267 S. W. 799, 801; Nail 
v. State (OkL.) 242 P. 270, 272. 


Gross Negligence 

In the law of bailment. The want of 
slight diligence. The want of that care 
which every man of, common sense, how in- 
attentive soever, takes of his own property. 
The omission of that care which even 
inattentive and thoughtless men never fail 
to take of their own property. Litchfield 
v. White, 7 N. Y. 442, 57 Am. Dec. 534; Ly- 
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coming Ins. Co. v. Barringer, 73 Ill. 285; Sey- 
bel v. National Currency Bank, 54 N. Y. 299, 
13 Am. Rep. 583; Bannon v. Baltimore & O. R. 
Co., 24 Md. 124; Briggs v. Spaulding, 141 U. 
S. 182, 11 8. Ct. 925, 35 L. Ed. 662; Preston 
v. Prather, 137 U. S. 604, 11 S. Ct. 162, 34 I. 
Ed. 788. The want of ordinary diligence and 
care which usually prudent man takes of his 
own property of like description. Dalton v. 
Hamilton Hotel Operating Co., 242 N. Y. 481, 
152 N. E. 268, 270. In the law of torts (and 
especially with reference to personal injury 
cases), the term means such negligence as evi- 
deuices a reckless disregard of human life, or 
of the safety of persons exposed to its danger- 
ous effects, or that entire want of care which 
would raise the presumption of a conscious in- 
difference to the rights of others which is 
equivalent to an intentional violation of them. 
McDonald v. Railroad Co. (Tex. Civ. App.) 21 
S. W. 775; Railroad Co. v. Robinson, 4 Bush 
(Ky.) 509; Railroad Co. v. Bodemer, 139 Ill. 
596, 29 N. E. 692, 32 Am. St. Rep. 218; Den- 
man v. Johnston, 85 Mich. 387, 48 N. W. 565: 
Railroad Co. v. Orr, 121 Ala. 489, 26 So. 35; 
Coit v. Western Union Tel. Co., 180 Cal. 657, 
63 P. 88, 53 L. R. A. 678, 80 Am. St. Rep. 153; 
People v. Barnes, 182 Mich. 179, 148 N. W. 400, 
406; State v. Disalvo, 2 W. W. Harr. (Del.) 
232, 121 A. 661, 663; Foster v. State, 102 Tex. 
Cr. R. 602, 279 S. W. 270; Patton v. Grand 
Trunk Western Ry. Co., 236 Mich. 173, 210 
N. W. 309, 311; Wexel v. Grand Rapids & I. 
Ry. Co., 190 Mich. 469, 157 N. W. 15, 17; Si- 
mon y. Detroit United Ry., 196 Mich. 586, 162 
N. W. 1012, 1018; Helme v. Great Western 
Milling Co., 43 Cal. App. 416, 185 P. 510, 512: 
Kennedy v. Atchison, T. & S. F. Ry. Co., 104 
Kan. 368, 179 P. 314, 316; Bremer v. Lake 
Erie & W. R. Co., 318 Ill. 11, 148 N. E. 862, 
866, 41 A. L. R. 1345; Dillon v. Stewart (Tex. 
Civ. App.) 180 S. W. 648, 649. Indifference to 
present legal duty and utter forgetfulness of 
legal obligations, so far as other persons may 
be affected, and a manifestly smaller amount 
of watchfulness and circumspection than the 
circumstances require of a person of ordinary 
prudence. Burke v. Cook, 246 Mass. 518, 141 
N. E. 585, 586. Negligence bordering on reck- 
lessness. People v. Adams, 289 Ill. 339, 124 
N. E. 575, 577. . 

The failure to exercise slight care. Jones 
v. Atchison, T. & S. F. Ry. Co., 98 Kan. 133, 
157 P. 399, 400; Burton Const. Co. v. Metcalfe, 
162 Ky. 366, 172 S. W. 698, 701; W. T. Sis- 
trunk & Co. v. Meisenheimer, 205 Ky. 254, 
265. S. W. 467, 468; Nebo Coal Co. v. Bar- 
nett, 167 Ky. 170, 180 S. W. 79, 80; Saxe v. 
Terry, 140 Wash. 503, 250 P. 27, 28; Weld v. 
Postal Telegraph Cable Co., 210 N. Y. 59, 103 
N. E. 957, 961; Peavy v. Peavy, 36 Ga. App. 
202, 136 S. E. 96, 97; Hanes v. Shapiro & 
Smith, 168 N. C. 24, 84 S. E. 33, 36; Farmers’ 
Mercantile. Co. v. Northern Pac. Ry. Co., 27 
N. D. 302, 146 N. W. 550, 552, 

“Gross negligence,” is substantially higher 
in magnitude than simple inadvertence, but 
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falls short of intentional wrong. Young Y. 
City of Worcester, 253 Mass. 481, 149 N. E. 
204, 205. 

Words “gross negligence,” are equivalent to 
words “reckless and wanton.” Jones v. Com- 
monwealth, 213 Ky. 356, 281 S. W. 164, 167. 

“Gross negligence” is synonymous for will- 
ful and wanton injury. Bouchard v. Dirigo 
Mut. Fire Ins, Co., 114 Me. 361, 96 A. 244, 246. 


Hazardous Negligence 


Such careless or reckless conduct as exposes 
one to very great danger of injury or to im- 
minent peril. See Riggs v. Standard Oil Co. 
(C. ©.) 180 F. 204. 


Legal Negligence 


Negligence per se; the omission of such 
care as ordinarily prudent persons exercise 
and deem adequate to the circumstances of 
the case. In cases where the common experi- 
ence of mankind and the common judgment of 
prudent persons have recognized that to do or 
omit certain acts is prolific of danger, the 
doing or omission of them is “legal negli- 
gence.” Carrico v. Railway Co., 35 W. Va. 
389, 14 S. E. 12; Drake v. Wild, 70 Vt. 52, 
39 A. 248; Johnson v. Railway Co., 49 Wis. 
529, 5 N. W. 886. 


Negligence Per Se 


‘Conduct, whether of action or omission, 
which may be declared and treated as negli- 
gence without any argument or proof as to the 
particular surrounding circumstances, either 
because it is in violation of a statute or valid 
municipal ordinance, or because it is so pal- 
pably opposed to the dictates of common pru- 
dence that it can be said without hesitation 
or doubt that no careful person would have 
been guilty of it. See Missouri Pac. Ry. Co. 
v. Lee, 70 Tex. 496, 7 S. W. 857; Central 
R. & B. Co. v. Smith, 78 Ga. 694, 3 S. E. 897; 
Murray v. Missouri Pac. R. Co., 101 Mo. 236, 
13 S. W. 817, 20 Am. St. Rep. 601; Moser v. 
Union Traction Co., 205 Pa. 481, 55 A. 15. 
As a general rule, the violation of a public 

duty, enjoined by law for the protection of 
` person or property, constitutes “negligence per 
se.” Chicago, R. I. & P. Ry. Co. v. Pitchford, 
44 Okl. 197, 143 P. 1146, 1150; Kavanagh v. 
New York, O. & W. Ry. Co., 196 App. Div. 384, 
187 N. Y. S. 859, 860. 


: Ordinary Negligence 


The omission of that care which a man of 
common prudence usually takes of his own 
concerns, Ouderkirk v. Central Nat. Bank, 
119 N. Y. 263, 23 N. B. 875; Scott v. Depey- 
ster, 1 Edw. Ch. (N. Y.) 543; Tyler v. Nelson, 
109 Mich. 37, 66 N. W. 671; Toncray v. Dodge 
County, 33 Neb. 802, 51 N. W. 235; Briggs v. 
Spaulding, 141 U. S. 132, 11 Sup. Ct. 924, 35 
L. Ed. 662; Lake Shore, ete., Ry. Co. v. Mur- 
phy, 50 Ohio St. 135, 33 N. E. 403; Woodward 
v. Stewart, 149 Ga. 620, 101 S. E. 749, 750; 
Ford v. Engleman, 118 Va. 89, 86 5. E. 852, 
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855. Failure to exercise care of an ordinary 
prudent person in same situation, Avery v. 
Thompson, 117 Me. 120, 103 A. 4, 5, L. R. A. 
1918D, 205, Ann, Cas. 1918E, 1122; Burton 
Const. Co. v. Metcalfe, 162 Ky. 366, 172 S. W. 
698, 701. A want of that care and prudence 
that the great majority of mankind exercise 
under the same or similar circumstances. 
Clemens v, State, 176 Wis. 289, 185 N. W. 209, 
212, 21 A. L. R. 1490. Wherever distinctions 
between gross, ordinary and slight negligence 
are observed, “ordinary negligence” is said to 
be the want of ordinary care. Saxe v. Terry, 
140 Wash. 503, 250 P. 27, 28. “Ordinary neg- 
ligence” is based on fact that one ought to 
have known results of his acts, while “gross 
negligence” rests on assumption that one 
knew results of his acts, but was recklessly 
or wantonly indifferent to results, All neg- 
ligence below that called gross by courts and 
text-book writers is “slight negligence’ and 
“ordinary negligence.’ People v. Campbell, 
-237 Mich. 424, 212 N. W. 97,99. Two degrees 
of negligence are now recognized in Ken- 
tucky: “Ordinary negligence,” or the failure 
to exercise that care which ordinarily prudent 
persons would exercise in like or similar cir- 
cumstances; and “gross negligence,” which is 
the absence of slight care. Louisville & N. R. 
Co. v. Brown, 186 Ky. 485, 217 S. W. 686. 
The distinction between “ordinary negli- 
gence” and “gross negligence” is that the 
former lies in the field of inadvertence and 
the latter in the field of actual or construc- 
tive intent to injure. Bentson y. Brown, 191 
Wis. 460, 211 N. W. 132, 133. 


Slight Negligence 


Under the common law, the rule of com- 
parative negligence did not obtain, and any 
negligence on the part of the plaintiff which, 
taken in connection with the negligence of the 
defendant contributed to the proximate cause 
of the injury would bar a recovery. Under 
that rule the degrees of the plaintiff’s negli- 
gence were not considered, but “slight negli- 
gence” was taken to mean “a slight want of 
ordinary care.” 7 A. & E. Ene. Law (2d Ed.) 
373(2), 375(4), 3775); Macon & Western R. 
Co. v. Davis, 13 Ga, 68(10). Slight negligence 
is not slight want of ordinary care contribut- 
ing to the injury, which would defeat an ac- 
tion for negligence. Slight negligence is de- 
fined to be only an absence of that degree of 
eare and vigilance which persons of extraor- 
dinary prudence and foresight are aecus- 
tomed to use. Briggs v. Spaulding, 141 U. 8. 
132, 11 Sup. Ct. 924, 35 L. Ed. 662; French v. 
Buffalo, ete., R. Co., *43 N. Y. 108; Litchfield 
v. White, 7 N. Y. 438, 57 Am. Dec. 534; Grif- 
fin v. Willow, 43 Wis. 512. 


Wanton Negligence 


Reckless indifference to the consequences 
of an act or omission, where the party acting 
or failing to act is conscious of his conduct 
and, without any actual intent to injure, is 
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aware, from his knowledge of existing cir- 
cumstances and conditions, that his conduct 
will inevitably or probably result in injury to 
another. Louisville & N. R. Co. v. Webb, 97 
Ala, 308, 12 So. 374; Alabama G. 8. R. Co. 
v. Hall, 105 Ala. 599, 17 So. 176. 


Willful Negligence 


Though rejected by some courts and writers 
as involving a contradiction of terms, this 
phrase is occasionally used to describe a high- 
er or more aggravated form of negligence 
than “gross.” It then means a willful deter- 
mination not to perform a known duty, or a 
reckless disregard of the safety or the rights 
of others, as manifested by the conscious and 
intentional omission of the care proper under 
the circumstances. See Victor Coal Co. v. 
Muir, 20 Colo. 320, 38 P. 378, 26 L. R. A. 
435, 46 Am. St. Rep. 299; Holwerson v, Rail- 
way Co., 157 Mo. 216, 57 S. W. 770, 50 L. R. 
A. 850; Lockwood v. Railway Co., 92 Wis. 
97, 65 N. W. 866; Kentucky Cent. R. Co, v. 
Carr (Ky.) 48 S$. W, 193, 19 Ky. Law Rep. 
1172; Florida Southern Ry. v. Hirst, 30 Fla. 
1, 11 So. 506, 16 L. R. A. 681, 32 Am. St. Rep. 
17; Lexington v. Lewis, 10 Bush (Ky.) 680; 
Illinois Cent. R. Co. v. Leiner, 202 Ill. 624, 67 
N. E. 398, 95 Am. St. Rep. 266. The failure to 
exercise ordinary care after discovering a 
person to be in a position of peril. Cowan 
v. Minneapolis, St. P. & S. S. M. Ry. Co., 42 
N. D. 170, 172 N. W. 322, 323. It involves 
deliberation and malice. Schwartz v. John- 
son, 152 Tenn, 586, 280 8. W. 32, 33, 47 A. 
L. R. 328. “Willful negligence” implies an 
act intentionally done in disregard of anoth- 
er’s rights, or omission to do something to 
protect the rights of another after having had 
such notice of those rights as would put a 
prudent man on his guard to use ordinary 
care to avoid injury. Covert v. Rockford & 
I. Ry. Co., 299 Ill. 288, 132 N. E. 504, 505. 
There is no proof of what is called “willful 
negligence,” unless it is shown that defendant 
discovered plaintiff's peril at such a time and 
under such circumstances as offered an op- 
portunity, and in consequence imposed a duty 
on defendant, to take some step to prevent 
the injury. It is the failure in such a duty 
that is willful negligence, so called. Wester- 
berg v. Motor Truck Service Co., 158 Minn. 
202, 197 N. W. 98, 99. A charge of “willful 
and wanton negligence” does not signify de- 
grees of negligence, but the words have refer- 
ence to the intent, which must have been to 
do the wrongful act, but not to inflict the re- 
sulting injury; otherwise, it would be a will- 
ful and not a negligent injury. Westre v. 
Chicago, M. & St: P. Ry, Co. (C. C. A.) 2 F.2d) 
227, 229. See, also, Brown v. Illinois Termi- 
nal Co., 319 Ill. 826, 150 N. H. 242, 244; Hous- 
ton Chronicle Pub. Co. v. McDavid (Tex. Civ. 
App.) 173 S. W. 467, 469; Keystone Mfg. Co. 
v. Hines, 85 W. Va. 405, 102 8, E. 106, 110. 


NEGLIGENT. Synonymous with “careless.” 
Delmore Vv. Kansas City Hardwood Flooring 
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Co., 90 Kan. 29, 183 P. 151, 47 L. R. A. (N. S.) 
1220. Sometimes regarded as synonymous 
with “wrongful.” Belmont v. City of New 
York, 191 App. Div. 717, 182 N. Y. S. 178, 
175. ' 


NEGLIGENT ESCAPE. An escape from con- 
finement effected by the prisoner without the 
knowledge or connivance of the keeper of 
the prison, but which was made possible or 
practicable by the latter’s negligence, or by 
his omission of such care and vigilance as 
he was legally bound to exercise in the safe- 
keeping of the prisoner. 

Where a party arrested or imprisoned es- 
capes against the will of him who arrests or 
imprisons him, and is not freshly pursued 
and taken again before he has been lost sight 
of. State v. Wedin, 85 N. J. Law, 399, 89 A. 
758, T5. 


NEGLIGENT OFFENSE. One which ensues 
from a defective discharge of a duty, which 
defect could have been avoided by the exer- 
cise of that care which is usual, under sim- 
ilar cireumstances, with prudent persons of 
the same class. People v. Gaydica, 122 Misc. 
Rep. 31, 203 N. Y. S. 248, 258. 


NEGLIGENT VIOLATION OF STATUTE. 
One occasioned by or accompanied with neg- 
ligent conduct. Such conduct must be estab- 
lished by the evidence, and will not be pre- 
sumed because the statute is violated. Ham- 
rick v. McCutcheon, 101 W. Va. 485, 133 S. B. 
127, 128. 


NEGLIGENTIA. Lat. In the civil law. 
Carelesshess; inattention; the omission of 
proper care or forethought. The term is not 
exactly equivalent to our “negligence,” inas- 
much as it was not any negligentia, but only 
a high or gross degree of it, that amounted 
to culpa, (actionable or punishable fault.) 


Negligentia semper habet infortunium comitem. 
Negligence always has misfortune for a com- 
panion. Co. Litt. 26b; Shep. Touch. 476. 


NEGLIGENTLY. “Negligently” means the 
absence of ordinary care, which is such care 
as an ordinarily prudent person would exer- 
cise for his own protection. Jones v. Com- 
monwealth, 213 Ky. 356, 281 8. W. 164, 167. 
Equivalent of improperly. Cairnes v. Hill- 
man Drug Co., 214 Ala. 545, 108 So. 362, 
364. “Inadvertently” aud “negligently” are 
synonymous. Meyerstein v. Burke, 193 Cal. 
105, 222 P. 810. 


NEGLIGENTLY DONE. The doing of an act 
where ordinary care required that it should 
not have been done at all, or that it should 
have been done in some other way, and where 
the doing of the act was not consistent with 
the exercise of ordinary care under the cir- 
cumstances. Curtis v. Mauger, 186 Ind. 118, 
114 N. E. 408, 409. 
Bi,Law Dict. (3D Ep.) 
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NEGOCE. Fr. Business; trade; manage 
ment of affairs. 

NEGOTIABILITY. In. mercantile law. 


Transferable quality. That quality of bills 
of exchange and promissory notes which 
renders them transferable from one person 
to another, and from possessing which they 
are emphatically termed “negotiable paper.” 
3 Kent, Comm. 74, 77, 89, et seq. See Story, 
Bills, § 60. _ . 


NEGOTIABLE. An instrument embodying 
an obligation for the payment of money is 
called “negotiable” when the legal title to 
the instrument itself and to the whole amount 
of money expressed upon its face, with the 
right to sue therefor in his own name, may 
be transferred from one person to another 
without a formal assignment, but by mere 
indorsement and delivery by the holder or by 
delivery only. See 1 Daniel, Nego, Inst. § 1; 
Walker v. Ocean Bank, 19 Ind. 247; Robin- 
son v. Wilkinson, 38 Mich. 299; Odell v. 
Gray, 15 Mo. 337, 55 Am. Dec. 147; Vietor v. 
Johnson, 148 Pa. 583, 24 Atl. 173. i 


Quasi Negotiable 


“Quasi negotiable” describes the nature of 
instruments which, while not negotiable, in 
sense of law merchant, are so framed and 
dealt with as frequently to convey as good 
title to transferee as if they were negotiable. 
A bill of lading is a quasi negotiable instru- 
ment. National Bank of Savannah v. Ker- 
shaw Oil Mill (C. C. A.) 202 F. 90, 94. 


NEGOTIABLE INSTRUMENTS. A general 
name for bills, First Nat. Bank v. Rochamora, 
198 N. C. 1, 136 S. E. 259, 261; notes, checks, 
Kansas City Casualty Co. v. Westport Ave. 
Bank, 191 Mo. App. 287, 177 S. W..1092, 1094 ; 
Santa Marina Co. v. Canadian Bank of Com- 
merce (C. C. A.) 254 F. 391, 393; trade accept- 
ances, Federal Commercial & Savings Bank 
v. International Clay Machinery Co., 230 
Mich. 38, 208 N. W. 166, 43 A. L. R. 1245; 
certain bonds, Grosfeld v. First Nat. Bank, 
73 Mont. 219, 286 P. 250, 254; Stevens v. 
Berkshire St. Ry. Co., 247 Mass. 399, 142 N. 
E. 59, 60; Higgins v. Hocking Valley Ry. 
Co., 188 App. Div, 684, 177 N. Y. S. 444, 451; 
Citizens’ State Bank of Greenup v. Johnson 
County, 182 Ky. 531, 207 S. W. 8, 10; letters 
of credit, and other negotiable written se- 
curities. Any written securities which may 
be transferred by indorsement and delivery 
or by delivery merely, so as to vest in the 
indorsee the legal title, and thus enable him 
to sue thereon in his own name. Or, more 
technically, those instruments which not only 
carry the legal title with them by indorse- 
ment or delivery, but carry as well, when 
transferred before maturity, the right of the 
transferee to demand the full amounts which 
their faces call for. Daniel, Neg. Inst. § 1a. 
A negotiable instrument is a written promise 
or request for the payment of a certain sum 


NEGOTIORUM GESTOR 
of money to.order or bearer. Civ. Code Cal. § 
3087. 

Under the Uniform Negotiable Instruments 
Act, an instrument, to be negotiable, must be 
in writing and signed; must contain an un- 
conditional promise or order to pay a certain 
sum of money on demand, or at a fixed and 
determinable future time; it must be payable 
to order or to bearer, and where it is ad- 
dressed to the drawee, he must be named or 
otherwise indicated with reasonable certain- 
ty; its. negotiability is not affected by the 
fact that it is not dated, or that it bears a 
seal, or that it does not specify the value 
given or that any value was given. 


NEGOTIABLE WORDS. Words and phrases 
which impart the character of negotiability 
to bills, notes, checks, etc., in which they are 
inserted; for instance, a direction to pay to 
A. “or order” or “bearer.” 


NEGOTIATE. To transact business, to 
treat with another respecting a purchase and 
sale, to hold intercourse, to bargain or trade, 
to conduct communication or conferences. It 
is that which passes between parties or their 
agents in the course of or incident to the 
making of a contract; it is also conversation 
in arranging terms of contract. People v. Au- 
gustine, 232 Mich. 29, 204 N. W. 747, 748. 

To discuss or arrange a sale or bargain; 
to arrange the preliminaries of a business 
transaction. Also to sell or discount nego- 
tiable paper, or assign. or transfer it by in- 
dorsement and delivery. Palmer v. Ferry, 6 
Gray (Mass.) 420; Newport Nat. Bank v. 
Board of Education, 114 Ky. 87, 70 S. W. 186; 
Odell v. Clyde, 28 Mise. 734, 53 N. Y. Supp. 
61; Blakiston v. Dudley, 5 Duer (N. Y.) 377. 

An instrument igs “negotiated,” when it is 
transferred from one person to another in 
such manner as to constitute the transferee 
the holder therecf. Pan-American Bank & 
Trust Co. v. National City Bank of New York 
(C. C. A.) 6 F.(2d) 762, 767; Merchants’ Nat. 
Bank of Billings v. Smith, 59 Mont. 280, 196 
P. 523, 526, 15 A. L. R. 430. 


NEGOTIATION. The deliberation, discus- 
sion, or conference upon the terms of a pro- 
posed agreement; the act of settling or ar- 
ranging the terms and conditions of a bar- 
gain, sale, or other business transaction. 

The act by which a bill of exchange or 
promissory note is put into circulation by be 
ing passed by one of the original parties to 
another person. 


NEGOTIORUM GESTIO. Lat. In the civil 
law. Literally, a doing of business or busi- 
nesses. A species of spontaneous agency, or 
an interference by one in the affairs of an- 
other, in his absence, from benevolence or- 
friendship, and without authority. 2 Kent, 
Comm. 616, note; Inst. 8, 28, 1. 


NEGOTIORUM GESTOR. Lat. In the civil 
law. A transacter or manager or business; 
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a person voluntarily constituting himself 
agent for another; one who, without any 
mandate or authority, assumes to take charge 
of an affair or concern for another person, in 
the latter’s absence, but for his interest. 

One who spontaneously, and without the 
knowledge or consent of the owner, inter- 
meddles with his property, as to do work 
on it, or to carry it to another place, ete. 
Story, Bailm. § 189. 


NEGRO. The word “negro” means a black 
man, one descended from the African race, 
and does not commonly include a mulatto. 
Felix v. State, 18 Ala. 720. But the laws of 
the different states are not uniform in this 
respect, some including in the description 
“negro” one who has one-eighth or more of 
African blood. 

Term “negro” means necessarily person of 
color, but not every person of color is “ne- 
gro.” Rice v. Gong Lum, 139 Miss. 760, 104 
So. 105, 109. ` 


NEIFE, NAIF, NATIVUS. In old English 
law. A woman who was born a villein, or a 
bond-woman. 1 Steph. Com. 133. 


NEIGHBOR. One who lives in close prox- 
imity to another. In a grant relating to the 
-` use of water by neighbors, it was limited to 
the next adjoining farm; 1 A. C., 22 (So. 
Africa). 


NEIGHBORHOOD. A place near; an ad- 
joining or surrounding district; a more im- 
mediate vicinity; vicinage. See Langley v. 
Barnstead, 63 N. H. 246; Madison v. Morris- 
town Gaslight Co., 65 N. J. Eq. 356, 54 Atl. 
439; Rice v. Sims, 3 Hill (S. C.) 5; Lindsay 
Irr. Co. v. Mehrtens, 97 Cal. 676, 32 Pac. 
802; State v. Menderson, 29 W. Va. 147, 1 
S. B. 225; Peters v. Bourneau, 22 Ill. App. 
177; Connally v. General Const. Co., 269 U. 
S. 385, 46- S. Ct. 126, 129, 70 L. Ed. 322; City 
of Charleston v. Coker, 195 Mo. App. 159, 184 
S. W. 1181. . 

It is not synonymous with territory or dis- 
trict, but is a collective noun, with the sug- 
gestion of proximity, and refers to the units 
which make up its whole, as well as to the 
region which comprehends those units. A 
district or locality, especially when consider- 
ed with relation to its inhabitants or their 
interests. Lindsay Irr. Co. y. Mehrtens, 97 
Cal. 676, 32 Pac. 803. 


As used with reference to a person’s reputation, 
“neighborhood” means in general any community or 
society where person is well known and has es- 
tablished a reputation. Craven v. State, 22 Ala 
App. 39, 111 So. 767, 769. 


NEITHER PARTY. An abbreviated form of 
docket entry, meaning that, by agreement, 
neither of the parties will further appear in 
court in that suit. Gendron v. Hovey, 98 
Me. 139, 56 A. 583; White v. Beverly Bldg. 
Ass’n, 221 Mass. 15, 108 N. E. 921, 922; Means 
v. Hoar, 110 Me. 409, 86 A. 772, 773. 
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NEMBDA. In Swedish and Gothic law. A 
jury. 3 Bl. Comm. 349, 359, 


NEMINE CONTRADICENTE. Lat. No one 
dissenting; no one voting in the negative. A 
phrase used to indicate the unanimous con- 
sent of a court or legislative body to a judg- 


ment, resolution, vote, or motion. Common- 
ly abbreviated “nem. con.” 
Neminem lædit qui jure suo utitur. He who 


stands on his own rights injures no one. 


Neminem oportet esse sapientiorem legibus. Co. 
Litt. 97b. No man ought to be wiser than the 
laws, 


NEMO. Lat. No one; no man. The initial 
word of many Latin phrases and maxims, 
among which are the following: 


Nemo admittendus est inhabilitare seipsum. 
Jenk. Cent. 40. No man is to be admitted to 
incapacitate himself, 


Nemo agit in seipsum. No man acts against 
himself. Jenk. Cent. p. 40, case 76. A man 
cannot be a judge and a party in his own 
cause. Id.; Broom, Max. 216n. 


Nemo alienz rei, sine satisdatione, defensor 
idoneus intelligitur. No man is considered a 
competent defender of another’s property, 
without security. A rule of the Roman law, 


applied in part in admiralty cases. 1 Curt. 
202, 

Nemo alieno nomine legs agere potest. No one 
can sue in the name of another. Dig. 50, 


17, 123. 


Nemo aliquam partem recte intelligere potest, 
antequam tetum iterum atque iterum perlegerit. 
No one can properly understand any part of 
a thing till he has read through the whole 
again and again. 3 Co. 59; Broom, Max. 593. 


Nemo allegans suam turpitudinem audien dus 
est. No one alleging his own turpitude is 
to be heard as a witness. 4 Inst. 279; 12 
Pick. (Mass.) 567. This is not a rule of evi- 
dence, but applies to a party seeking to en- 
force a right founded on an illegal consider- 
ation; 94 U. S. 426, 24 L. Ed. 204. 


Nemo bis punitur pro eodem delicto. No man 
is punished twice for the same offense. 4 
Bl. Comm. 315; 2 Hawk. P. C. 377. 


Nemo cogitationis pænam patitur. No one suf- 
fers punishment on account of his thoughts. 
Tray. Lat. Max. 362. 


Nemo cogitur rem suam vendere, etiam justo 
pretio. No man is compelled to sell his own 
property, even for a just price. 4 Inst. 275. 


Nemo contra factum suum venire potest. No 
man can contravene or contradict his own 
deed. 2 Inst. 66. The principle of estoppel 
by deed. Best, Ev. p. 408, § 370.. 


Némo damnum facit, nisi qui id fecit quod 
facere Jus non habet, No one is considered 
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as doing damage, unless he who is doing what 


he has no right to do. Dig. 50, 17, 151. 


No man 
Fleta, lib. 


Nemo dare potest quod non habet. 
can give that which he has not. 
3, c 15, § 8 


Nemo dat qui non habet. He who hath not 
cannot give. Jenk. Cent. 250; Broom, Max. 
499n; 6 C. B. (N. S.) 478. 


Nemo de domo sua extrahi potest. No one 
can be dragged out of his own house. In 
other words, every man’s house is his castle. 
Dig. 50, 17, 103. 


Memo debet. aliena jactura locupletari. No 
one ought to gain by another's loss. 2 Kent. 
336. 


Nemo dehet bis puniri pro uno delicto. No man 
ought to be punished twice for one offense. 
4 Coke, 43a; 11 Coke, §9). No man shall 
be placed in peril of legal penalties more than 
once upon the same accusation. Broom, Max. 
348, 


Nemo debet his vexari pro eadem causa. No 
one should be twice harassed for the same 
cause. 2 Johns. (N. Y.) 182; 13 Johns. (N. 
Y.) 153; 6 Hill (N. Y.) 183; 2 Barb. (N. Y.) 
285; 6 Barb. (N. Y.) 32. 


Nemo debet bis vexari [si constet curiæ quod 
sit] pro una et eadem causa. No man ought 
to be twice troubled or harassed [if it appear 
to the court that_it is] for one and the same 
cause. 5 Coke, 61a; 5 Pet. 61, 8 L. Ed. 25; 
2 Mass. 355; 17 Mass. 425. No man can be 
sued a second time for the same cause of 
action, if once judgment has been rendered. 
See Broom, Max. 827, 348. No man can be 
held to bail a second time at the suit of the 
same plaintiff for the same cause of action. 1 
Chit, Archb, Pr. 476. 


Nemo dehet esse judex in propria causa. No 
man ought to be a judge in his own cause. 
12 Coke, 114a. A maxim derived from the 
civil law. Cod. 3, 5. Called a “fundamental 
rule of reason and of natural justice.” Bur- 
rows, Sett. Cas. 194, 197. 


Nemo debet immiscere se rei ad se nihil perti- 
nenti.. No one should intermeddle with a thing 
that in no respect concerns him. Jenk. Cent. 
p. 18, case 32. 


Nemo debet in communione invitus teneri. No 
one should be retained in a partnership 
against his will. Selden v. Vermilya, 2 Sandf. 
(N. Y.) 568, 593; United Ins. Co. v. Scott, 1 
Johns. (N. Y.) 106, 114. 


Nemo debet locupletari aliena jactura. No one 
ought to be enriched by another’s loss. Dig. 
6, 1, 48, 65; 2 Kent, Comm, 336; 1 Kames, Eq. 
331. ‘ 


Nemo debet locupletar} ex alterius incommodo. 
No one ought to be made rich out of an- 


NEMO 


other’s loss. Jenk. Cent. 4; Taylor v. Bald- 
win, 10 Barb, (N. Y.) 626, 633. 


Nemo debet rem suam sine facto aut defectu suo 
amittere. No man ought to lose his property 
without his own act or default. Co. Litt. 263e. 


Nemo duobus utatur officiis. 4 Inst. 100. No 
one should hold two offices, 7. e., at the same 
time. 


Nemo ejusdem tenementi simul potest esse 
heres et dominus. No one can at the same 
time be the heir and the owner of the same 
tenement. See 1 Reeve, Eng. Law, 106. 


Nemo enim aliquam partem recte intelligere pos- 
sit antequam totum iterum atque iterum perle- 
gerit. No one is able rightly to understand 
one part before he has again and again read 
through the whole. Broom, Max. 593. 


Nemo est hæres viventis. No one is the heir 
of a living person. Co. Litt. 8a, 22b. No one 
can be heir during the life of his ancestor. 
Broom, Max. 522, 523; 7 Allen (Mass.) 75; 
99 Mass. 456; 118 Mass. 345. No person can 
be the actual complete heir of another till 
the ancestor is previously dead. 2 Bl. Comm. 
208. 


Nemo est supra leges. 
law. Lofft, 142. 


No one is above the 


Nemo ex alterius facto pregravari debet. No 
man ought to be burdened in consequence of 
another’s act. 2 Kent, Comm. 646. 


Nemo ex consilio obligatur. No man is bound 
in consequence of his advice. Mere advice 
will not create the obligation of a mandate. 
Story, Bailm. § 155. 


Nemo ex dolo suo proprio relevetur, aut auxili- 
um capiat. Let no one be relieved or gain 
an advantage by his own fraud. A civil law 
maxim. 


-Nemo ex proprio dolo consequitur actionem. 


No one maintains an action arising out of his 
own wrong. Broom, Max. 297. 


Nemo ex suo delicto meliorem suam condition- 
em facere potest. No one can make his con- 
dition better by his own misdeed. Dig. 50 
17, 134, 1. 


, 


Nemo in propria causa testis esse debet. No 
one ought to be a witness in his own cause. 
3 BL Comm. 371. 


Nemo inauditus condemnari debet si non sit 
contumax. No man ought to be condemned 
without being heard unless he be contuma- 
cious. Jenk. Cent. p. 18, case 12, in marg. 


Nemo jus sibi dicere potest: No one can de- 
clare the law for himself. No one is enti- 
tled to take the law into his own hands. 
Tray. Lat. Max. 366. 


Nemo militans Deo implicetur secularibus ne- 
gotiis. No man who is warring for [in the 


NEMO 


service of] God should be involved. in secular 
matters. Co. Litt. 70b. A principle of the 
old law that men of religion were not bound 
to go in person with the king to war. 


Nemo nascitur artifex. Co. Litt. 97. No one is 
born an artificer. 


Nemo patriam in qua natus est exuere, nec lig- 
eantia debitum ejurare possit. No man can 
renounce the country in which he was born, 
nor abjure the obligation of his allegiance. 
Co. Litt. 129a; Broom, Max. 75; Fost. Cr. 
Law, 184. 


Nemo plus commodi haredi ‘suo relinquit quam 
ipse habuit. No one leaves a greater benefit to 
his heir than he had himself. Dig. 50, 17, 120. 


Nemo plus juris ad alium transferre potest quam 
ipse habet. No one can transfer more right 
to another than he has himself. Dig. 50, 17, 
54; Broom, Max. 467, 469; 2 Kent 324; 5 Co. 
113; 10 Pet. 161, 175, 9 L. Ed. 382. 


Nemo potest contra recordum verificare per pa- 
triam. No one can verify by the country 
against a record. 2 Inst. 380. The issue up 
on matter of record cannot be to the jury. A 
maxim of old practice. 


Nemo potest esse dominus et hæres. No man 
can be both owner and heir. Hale, Com. Law, 
c. 7 


Nemo potest esse simul actor et judex. No one 
can be at once suitor and judge. Broom, Max, 
117. 


Nemo potest esse tenens et dominus. No man 
can be both tenant and lord [of the same tene- 
ment.) Gilb. Ten. 142. 


Nemo potest exuere patriam. No man can re- 
nounce his own country. 18 L. Q. R. 51. 


Nemo potest facere per alium quod per se non 
potest. No one can do that by another which 
he cannot do of himself, Jenk. Cent. p. 237, 
case 14. A rule said to hold in original 
grants, but not in descents; as where an of- 
fice descended to a woman, in which case, 
though ‘she could not exercise the office in 
person, she might by deputy. Id. 


Nemo potest facere per obliquum quod non po- 
test facere per directum. No man can do that 
indirectly which he cannot do directly. 1 
Eden, 512. 


Nemo potest mutare consilium suum in alteri- 
us injuriam. No man can change his purpose 
to another’s injury. Dig. 50, 17, 75; Broom, 
Max. 34. . 


Nemo potest nisi quod de jure potest. No one is 
able to do a thing, unless he can do it lawful- 
ly. 67 IU. App. 80. 


Nemo potest plus Juris ad allum transferre 
quam ipse habet. Co, Litt. 309; Wing. Max. 56, 
No one can transfer 2 greater right to another 
than he-himself has. 
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Nemo potest sibi debere. No one can owe to 
himself. 


Nemo præsens nisi intelligat. 
ent unless he understands. 


One is not pres- 


Nemo præsumitur alienam posteritatem suæ 
prætulisse. No man is presumed to have pre- 
ferred another’s posterity to his own. Wing. 
Max. p. 285, max. 79. 


Nemo præsumitur donare, No one is presumed 
to give, Haren v. Foster, 9 Pick. (Mass.) 128, 
19 Am. Dec. 353. 


Nemo præsumitur esse immemor sum æternæ 
salutis, et maxime in articulo mortis. 6 Coke, 
76. No one is presumed to be forgetful of his 
own eternal welfare, and particularly at the 
point of death. 


Nemo presumitur ludere in extremis. No one 
is presumed to trifle at the point of death. 


Nemo presumitur malus. 


No one is presumed 
to be bad. i 


Nemo prohibetur plures negotiationes sive artes 
exercere. No one is prohibited from follow- 
ing several kinds of business or several arts. 
11 Coke, 54a. The common law doth not pro- 
hibit any person from using several arts or 
mysteries at his pleasure. Id. 


Nemo prohibetur pluribus defensionibus uti. 
Co. Litt. 304a. No one is prohibited from 
making use of several defenses. 


Nemo prudens punit ut præterita revocentur, 
sed ut futura præveniantur. No wise man pun- 
ishes in order that past things may be re 
called, but that future wrongs may be pre- 
vented. 2 Bulst. 173. 

Nemo punitur pro alieno delicto. 


Wing. Max. 


` 836. No one is punished for another’s wrong. 


Nemo punitur sine injuria, facto, seu defalta. 
No one is punished unless for some wrong, 


` act, or default. 2 Inst. 287. 


Nemo qui condemnare potest, absolvere non 
potest. No one who may condemn is unable 
to acquit. Dig. 50, 17, 37. 


Nemo sibi esse judex vel suis jus dicere debet. 
No man ought to be his own judge, or to ad- 
minister justice in cases where his relations 
are concerned. 12 Co. 113; Cod. 3, 5, 1; 
Broom, Max, 116, 124. 


Nemo sine actione experitur, et hoc non sine 
breve sive libello conventional. No one goes 
to law without an action, and no one can bring 
an action without a writ or bill, Bract. fol. 
112. 


Nemo tenetur ad impossibile. No one is bound 
to an impossibility. Jenk. Cent. 7; Broom, 
Max. 244. | ve Fe ` ; 
Nemo tenetur armare adversarium contra se. 


Wing. Max. 665.' No one is bound to arm his 
adversary against himself. . . 
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Nemo tenetur divinare. No man is bound to di- 
vine, or to have foreknowledge of, a future 
event. 10 Coke, 55a. 


Nemo tenetur edere instrumenta contra se. No 
man is bound to produce writings against him- 
self. A rule of the Roman law, adhered to in 
criminal prosecutions, but departed from in 
civil questions. Bell. 


Nemo tenetur informare qui nescit, sed quisquis 
scire quod informat. Branch, Princ. No one 
is bound to give information about things he 
is ignorant of, but every one is bound to know 
that which he gives information about. 


Nemo tenetur jurare in suam turpitudinem. No 
one is bound to swear to the fact of his own 
criminality ; no one can be forced to give his 
own oath in evidence of his guilt. Bell; Halk. 
100. 


Nemo tenetur prodere seipsum. No one is 
bound to betray himself. In other words, no 
one can be compelled to criminate himself. 
Broom, Max. 968. 


Nemo tenetur seipsum accusare. Wing. Max. 
486. No one is bound to accuse himself; 14 
M. & W. 286; 107 Mass. 181. 


Nemo tenetur seipsum infortuniis et periculis 
exponere. No one is bound to expose himself 
to misfortunes and dangers, Co. Litt. 253b. 


Nemo tenetur seipsum prodere. No one is 
bound to betray himself. 10 N. Y. 10; 7 How. 
Prac. (N. Y.) 57, 58; Broom, Max. 968. 


Nemo unquam judicet in se. No one can ever 
be a judge in his own cause. 


Nemo unquam vir magnus fuit, sine aliquo divino 
afflatu. No one was ever a great man without 
-gome divine inspiration. Cicero. 


Nemo videtur fraudare eos qui sciunt et con- 
sentiunt. No one seems [is supposed] to de- 
fraud those who know and assent [to his acts.] 
Dig. 50, 17, 145. 

NEMY. L. Fr. Not. Litt. § 3. 

NEPHEW. ‘The son of a brother or sister. 
But the term, as used in wills and other docu- 
ments, may include the children of half broth- 
ers and sisters and also grandnephews, if such 
be the apparent intention, but not the nephew 
of a husband or wife, and not (presumptively) 
a nephew who is illegitimate. See Shephard 
y. Shephard, 57 Conn. 24, 17 A. 173; Lyon v. 
Lyon, 88 Me. 395, 34. A. 180; Brower v. Bow- 
ers, 1 Abb. Dec. (N. Y.) 214; Green’s Appeal, 
42 Pa. 25; In re Van Riempst, 99 Misc. 169, 
165 N. Y. S. 588, 539; In re Logan, 131 N. Y. 
456, 30 N. E, 485. 


NEPOS. Lat. A grandson, 


NEPTIS. Lat. A granddaughter ; sometimes 
great-granddaughter. 


NET TONNAGE 


NEPUOY. 
Skene. 


NERVINE. The word “nervine” is a descrip- 
tive word meaning.a nerve tonic or a remedy 
for disorder of the nerves. Richmond Rem- 
edies Co. v. Dr. Miles Medical Co. (C. ©. A.) 
16 F.(2d) 598, 601. 


NERVOUSNESS. A species of mental suf- 
fering. Southern Ry. in Kentucky v. Owen, 
156 Ky. 827, 162 S. W. 110, 111. 


‘In Scotch law. A grandson. 


NET. Clear of anything extraneous; with all 
deductions, such as charges, expenses, dis- 
counts, commissions, taxes, etc.; free from 
expenses. St. John v. Erie R. Co., 22 Wall. 
148, 22 L, Ed. 743; Scott v. Hartley, 126 Ind. 
239, 25 N. E. 826; Gibbs v. People’s Nat. Bank, 
198 Ill. 307, 64 N. E. 1060; Overshiner v. 
Palmer (Tex. Civ. App.) 185 S. W. 387; Pas- 
cagoula Nat. Bank v. Federal Reserve Bank 
of Atlanta (D. C.) 3 F.(2d), 465, 467; Smith v. 
Toth, 61 Ind. App. 42, 111 N. E. 442, 444; Cas- 
tillo v. J. S. Frank, Inc. (City Ct. N. Y.) 194 
N. Y. S. 418, 419; Sandbrook v. W. L. Morri- 
son Inv. Co., 209 Mo. App. 600, 239 S. W. 543, 
546, 


NET BALANCE. The proceeds of sale, after 
deducting expenses. Evans v. Waln, 71 Pa. 
69; Meserve v, Smith Bros., 56 Cal. App. 683, 
206 P. 105. 


NET EARNINGS. See Earnings. 


NET INCOME. The profit or income accru- 
ing from a business, fund, estate, etc., after 
deducting all necessary charges and expenses 
of every kind. Jones & Nimick Mfg. Co. v. 
Com., 69 Pa. 187; In re Young, 15 App. Div. 
285, 44 N. Y. 8. 585; Fickett v. Cohn (Com. 
Pl) 1 N. Y. S. 486. 


NET PREMIUM. In the business of life in- 
surance, this term is used to designate that 
portion of the premium which is intended to 
meet the cost of the insurance, both current, 
and future; its amount is calculated upon the 
basis of the mortality tables and upon the as- 
sumption that the company will receive a cer- 
tain rate of interest upon all its assets; it 
does not include the entire premium paid by 
the assured, but does include a certain sum 
for expenses. Fuller v. Metropolitan L. Ins. 
Co., 70 Conn, 647, 41 A. 4. 


NET PRICE. The lowest price, after deduct- 
ing all discounts. 


NET PROFITS. This term does not mean 
what is made over the losses, expenses, and 
interest on the amount invested. It includes 
the gain that accrues on the investment, after 
deducting simply the losses and expenses of 
the business. Tutt v. Land, 50 Ga. 350. 


NET TONNAGE. The net tonnage of a vessel 
is the difference between the entire cubic con- 
tents of the interior of the vessel numbered in 
tons and the space occupied by the crew and 


NET WEIGHT 


by propelling machinery. The Thomas Mel- 
ville, 62 F. 749, 10 C. C. A. 619. 


NET WEIGHT. The weight of an article or 
collection of articles, after deducting from the 
gross weight the weight of the boxes, cover- 
ings, casks, ete., containing the same. The 
weight of an animal dressed for sale, after 
rejecting hide, offal, ete. 


NETHER HOUSE OF PARLIAMENT. A 
name given to the English house of commons 
in the time of Henry VIII. 


NEURASTHENIA. In medical jurisprudence, 
A condition of weakness or exhaustion of the 
general nervous system, giving rise to various 
forms of mental and bodily inefficiency. 


NEUTRAL. In international law. Indiffer- 
ent; impartial; not engaged on either side; 
not taking an active part with either of the 
contending states. In an international war, 
the principal hostile powers are called “bel- 
ligerents ;” those actively co-operating with 
and assisting them, their “allies; and those 
taking no part whatever, “neutrals.” 


NEUTRAL PROPERTY. Property which be- 
longs to citizens of neutral powers, and is 
used, treated, and accompanied by proper in- 
signia as such. 


NEUTRALITY. The state of a nation which | 


takes no part between two or more other na- 
tions at war. U. S. v. The Three Friends, 
166 U. S. 1, 17 S. Ct. 495, 41 L. Ed. 897; 
O'Neill v. Central Leather Co., 87 N. J. Law, 
552, 94 A. 789, 790, L. R. A. 1917A, 276. 


NEUTRALITY LAWS. Acts of congress 
which forbid the fitting out and equipping of 
armed vessels, or the enlisting of troops, for 
the aid of either of two belligerent powers 
with which the United States is at peace. 


NEUTRALITY PROCLAMATION. A procla- 
matiou by the president of the United States, 
issued on the outbreak of a war between two 
powers with both of which the United States 
is at peace, announcing the neutrality of the 
United States and warning all citizens to re- 
frain from any breach of the neutrality laws. 


NEVER INDESBTED, PLEA OF. A species 
of traverse which Occurs in actions of debt on 
simple contract, and is resorted to when the 
defendant means to deny in point of fact the 
existence of any express contract to the effect 
alleged in the declaration, or to deny the mat- 
ters of fact from which such contract would 
by law be implied. Steph, Pl. 153,156; Whar- 
ton, 


NEW. As an element in numerous compound 
terms and phrases of the law, this word may 
denote novelty, or the condition of being pre- 
viously unknown or of recent or fresh origin, 
but ordinarily it is a purely relative term 
and is employed. in contrasting the date, ori- 
gin, or character of one thing with the cor- 
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responding attributes of another thing of the 
same kind or class. 


New and Useful 


The phrase used in the patent laws to de- 
scribe the two qualities of an invention or dis- 
covery which are essential to make it patent- 
able, viz., novelty, or the condition of having 
been previously unknown, and practical util- 
ity.. See In re Gould, 1 MacArthur (D. C.) 
410; Adams v. Turner, 73 Conn. 38, 46 A. 247; 
Lowell v. Lewis, 1 Mason, 182, Fed. Cas. No. 
8,568. To accomplish a new and useful result 
within meaning of Rev. St. § 4886 (85 USCA § 
81), it is not necessary that result before un- 
known should be brought about, but it is suf- 
ficient if an old result ,is accomplished in a 
new and more effective way. Hirschy v. Wis- 
consin-Minnesota Gas & Electric Household 
Appliances Co. (D. C.) 18 F.(2d) 347, 3854. An 
invention achieves a new result, where a func- 
tiom which had been performed by other 
means was performed to an efficient degree by 
an association of means never before com- 
bined, though all of them were old, and some 
of the changes seemed to be only in degree. 
American Ball Bearing Co. v. Finch (C. C. A.) 
239 F. 885, 889. : 


New Assets 


In the law governing the administration 
of estates, this term denotes assets coming in- 
to the hands of an executor or administrator 
after the expiration of the time when, by stat- 
ute, claims against the estate are barred so far 
as regards recourse against the assets with 
which he was originally charged. See Little- 
field v. Eaton, 74 Me. 521; Chenery v. Web- 
ster, § Allen (Mass.) 77; Robinson v. Hodge, 
117 Mass. 222; Veazie v. Marrett, 6 Allen 
(Mass.) 372. 

New Assignment 


Under the common-law practiee, where the 
declaration in an action is ambiguous, and the 
defendant pleads facts which are literally an 
answer to it, but not to the real claim set up 
by the plaintiff, the plaintiff’s course is to re- 
ply by way of new assignment; 4. €, allege 
that he brought his action not for the cause 
supposed by the defendant, but for some other 
cause to which the plea has no application. 3 
Steph. Comm. 507; Sweet. See Bishop v. 
Travis, 51 Minn. 183, 53 N. W. 461. 


New Cause of Action 


With reference to the amendment of plead- 
ings, this term may refer to a new state of 
facts out of which liability is claimed to arise, 
or it may refer to parties who are alleged to 
be entitled under the same state of facts, or 
it may embrace both features. Love v. South- 
ern R. Co., 108 Tenn. 104, 65 8. W. 475, 55 L. 
R. A, 471. See Nelson v. First Nat. Bank, 
139 Ala. 578, 36 So. 707, 101 Am. St. Rep. 52. 


New For Old 


In making an adjustment ofa partial loss 
under a policy of marine insurance, the rule 
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is to apply the old materials towards the pay- 
ment of the new, by deducting the value of 
them from the gross amount of the expenses 
for repairs, and to allow the deduction of one- 
third new for old upon the balance. 3. Kent, 
‘Comm. 339. 

New Inn 


An inn of chancery. See Inns of Chancery. 


New Matter 


In pleading. Matter of fact not previous- 
ly alleged by either party in the pleadings. 
Walters v. Battenfield, 21 N. M. 413, 155. P. 
721, 723; Continental Gin Co. v. Arnold, 52 
Okl, 569, 153 P. 160, 163; Hubbard v. Olsen- 
Roe Transfer Co., 110 Or. 618, 224 P. 636, 639; 
Smith v. Marley, 39 Idaho, 779, 230 P. 769, 
770; Dixon v. Pruett, 42 Nev. 345, 177 P, 11, 
12. f 

New Promise 

See Promise. 

New Style 


The modern system of computing time was 
introduced into Great Britain A. D, 1752, the 
3d of September of that year being reckoned 
as the 14th. 

New Trial 

See Trial. 

New Works 


In the civil law. By a new work is under- 
stood every sort of edifice or other work which 
is newly commenced on any ground whatever. 
When the ancient form of work is changed, 
either by an addition being made to it or by 
some part of the ancient work being taken 
away, it is styled also a “new work.” Civ. 
Code La. art. 856. 


New Year’s Day 


The first day of January. The 25th of 
March was the civil and legal New Year’s 
Day, till the alteration of the style in 1752, 
when it was permanently fixed at the 1st 
of January. In Scotland the year was, by a 
proclamation, which bears date 27th of Nô- 
vember, 1599, ordered thenceforth to com- 
mence in that kingdom on the 1st of January 
instead of the 25th of March. Ene. Lond. 


Of New 
See that title. 


‘NEWGATE. The name of a prison in Lon- 
don, said to have existed as early as 1207. 
It was three times destroyed and rebuilt. For 
centuries the condition of the place was hor- 
rible, but it has been greatly improved since 
1808. Since 1815, debtors have not been com- 
mitted to this prison. 


NEWLY-DISCOVERED EVIDENCE. 
Evidence. 


See 


NEWSPAPER. According to the usage of the 
commercial world, a newspaper is defined to 
be a publication in numbers, consisting com- 
monly of single sheets, and published at short 
and stated intervals, conveying intelligence of 


NEXT FRIEND 


passing events. 4 Op. Attys. Gen. 10. And see 
Crowell v. Parker, 22 R. I. 51, 46 A. 35, 84 Am. 
St. Rep. 815; Hanscom v. Meyer, 60 Neb. 
68, 82 N. W. 114, 48 L. R. A. 409, 8 Am. St. 
Rep. 507; Williams v. Colwell, 18 Mise, Rep. 
399, 43 N. Y. 5. 720; Kellogg v. Carrico, 47 
Mo. 157; Kerr v. Hitt, 75 Ill. 51; Culclasure 
y. Consolidated Bond and Mortgage Co., 94 
Fla. 764, 114 So. 540, 541; White v. Multno- 
mah County, 74 Or. 96, 144 P. 1193, 1195. 


Official Newspaper 


One designated by a state or municipal leg- 
islative body, or agents empowered by them, in 
which the public acts, resolves, advertise- 
ments, and notices are required to be publish- 
ed. Albany County v. Chaplin, 5 Wyo. 74, 37 
P. 370. 


NEXI. Lat. In Roman law. Bound; bound 
persons. A term applied to such insolvent debt- 
ors as were delivered up to their creditors, 
by whom they might be held in bondage un- 
til their debts were discharged. Calvin.; 
Adams, Rom. Ant. 49. 


NEXT. Nearest; closest; immediately fol- 
lowing. See Green v. McLaren, 7 Ga. 107; 
State v. Asbell, 57 Kan. 398, 46 P. 770; Ger- 
man Security Bank v. McGarry, 106 Ala, 633, 
17 So. 704; State v. McLeish, 59 Mont. 527, 
198 P. 357, 359; In re Park (D. C.) 8 F.(2a) 
544; U. S. Trust Co. of New York v. Perry, 
193 App. Div. 153, 183 N. Y. S. 426, 429. 
Nearest or nighest, not in the sense of pro- 
pinquity alone, as, for example, three persons 
on three chairs, one in the midst, those on 
each side of the middle one are equally near, 


„each “next” to the middle one; but it signi- 


fies also order, or succession, or relation as 
well as propinquity. 27 L. J. Ch. 654. See 3 
Q. B. 723; Couch v. Turnpike Co., 4 Johns. 
Ch. (N. Y.) 26. 


NEXT DEVISEE. By the term “first devi- 
see” is understood the person to whom the es- 
tate is first given by the will, while the term 
“next devisee’’ refers to the person to whom 
the remainder is given. Young v. Robinson, 
5 N. J. Law, 689. 


NEXT FRIEND. The legal designation of 
the person by whom an infant or other per- 
son disabled from suing in his own name 
brings and prosecutes an action either at law 
or in equity; usually a relative. Strictly 
speaking, a next friend (or “prochein amy”) 
is not appointed by the court to bring or main- 
tain the suit, but is simply one who volun- 
teers for that purpose, and is merely admit- 
ted or permitted to sue in behalf of the in- 
fant; but the practice of suing by a next 
friend has now been almost entirely super- 
seded by the practice of appointing a guardi- 
anad litem. See McKinney v. Jones, 55 Wis. 
39, 11 N. W. 606; Guild v. Cranston, 8 Cush. 
(Mass.) 506; Tucker v. Dabbs, 12 Heisk. 
(Tenn.) 18; Leopold v. Meyer, 10 Abb. Prac. 
(N. Y.) 40; Zazove v. Minneapolis, St. P. & 


NEXT OF KIN 


S. S. M. Ry. Co., 218 Ill. App. 584, 538; Hyatt 
v. Hyatt, 100 W. Va. 193, 130 S. E. 107, 110; 
Watts v. Hicks, 119 Ark. 621, 178 S. W. 924, 
925; Chase v. Ulster & D. R. Co., 214 N. Y. S. 
615, 620, 215 App. Div. 581; Walter v. Walter, 
156 N. Y. S. 713, 715, 170 App. Div. 870; 
Slafter v. Savage, 89 Vt. 352, 95 A. 799, 791. 


NEXT OF KIN. In the law of descent and 
distribution. This term properly denotes the 
persons nearest of kindred to the decedent, 
that is, those who are most nearly related to 
him by blood; but it is sometimes construed 
to mean only those who are entitled to take 
under the statute of distributions, and some- 
times to include other persons. 2 Story, Eq. 
Jur. § 10650; Barrett v. Egbertson, 92 N. J. 
Eq. 118, 111 A. 326, 327; Godfrey v. Epple, 
100 Ohio St. 447, 126 N. E. 886, 11 A. L. R. 
317; In re White’s Estate, 211 N. Y. S. 519, 
520, 125 Mise. Rep. 348; Close v. Benham, 
97 Conn. 102, 115 A. 626, 627, 20 A. L. R. 351; 
Makller v. Independent Workmen’s Circle of 
America, 255 Mass. 252, 151 N. E. 69; Mid- 
Coal Petroleum Co. v. Allen, 110 Okl. 101, 236 
P. 426, 427; Hamilton v. Erie R. Co., 219 N. 
Y. 343, 114 N. E. 399, 408, Ann. Cas. 1918A, 
928; Wallace v. Wallace, 181 N. C. 158, 106 
S. E. 501, 504; Morse v. White, 182 Mich. 607, 
148 N. W. 970, 971; Fields v. Rollins, 186 N 
C. 221, 119 S. E. 207, 208; U. S. Trust Co. 
of New York v. Hoyt, 190 N. Y. 8S. 166, 169, 115 
Misc. Rep. 663; Lewis v. Palmer, 167 N. Y. S. 
1058, 1055; Arnold v. O’Cotmor, 94 A. 145, 
37 R. I. 557, L. R. A. 1916C, 898; Wallace v. 
Wallace, 181 N. C. 158, 106 S. E. 501, 504; In 
re Friedleben’s Estate, 171 N. Y. S. 761, 762, 
103 Misc. Rep. 558; In re Ziesenitz’s Estate, 
218 N. Y. S. 233, 128 Mise. Rep. 100; 
Ross’ Estate, 187 Cal. 454, 202 P. 641, 642; 
Heller v. Teale (D. C.) 216 F. 387, 400; Sand- 
ers v. Buenger, 311 Ill. 572, 143 N. E. 431, 
433; Whitehead Coal Mining Co. v. Pinkston, 
71 Okl. 124, 175 P. 364, 365; National Power 
Const. Co. v. Rouleau, 81 Ind. App. 585, 144 N. 
E. 557, 558; In re Scott’s Will (Sur.) 204 N. Y. 
S. 478, 494; Mostenbocker v. Shawnee Gas 
& Electric Co., 49 Okl. 304, 152 P. 82, 83, L. 
R. A. 1916B, 910; In re Garrett’s Estate, 249 
Pa. 249, 94 A. 927, 928. The words “next of 
kin,” used simpliciter in a deed or will, mean, 
not nearest of kindred, but those relatives 
who share in the estate according to the stat- 
ute of distributions, including those claiming 
per stirpes or by representation. Slosson v. 
Lynch, 43 Barb. (N. Y.) 147. 


NEXT PRESENTATION. In the law of ad- 
vowsons. The right of next presentation is 
the right to present to the first vacancy of a 
benefice. 


NEXUM. Lat. In Roman law. In ancient 
times the negum seems to have been a species 
of formal contract, involving a loan of money, 
and attended with peculiar consequences, 
solemnized with the “copper and balance.” 
Later, it appears to have been: used as a gen- 
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eral term for any contract struck with those 
ceremonies, and hence to have included the 
special form of conveyance called “manci- 
patio.” In a general sense it means the obli- 
gation or bond between contracting parties. 
See Maine, Anc. Law, 305, et seg.; Hadl. Rom. 
Law, 247. 

In Roman law, this word expressed the tie 
or obligation involved in the old conveyance 
by mancipatio; and came latterly to be used 
interchangeably with (but less frequently 
than) the word “obligatio” itself. Brown. 


NICHILLS. In English practice. Debts due 
to the exchequer which the sheriff could not 
levy, and as to which he returned nif. These 
sums were transcribed once a year by the 
clerk of the nichills, and sent to the treas- 
urer’s remembrancer’s office, whence process 
was issued to recover the “nichil” debts. 
Both of these offices were abolished in 1833. 
Mozley & Whitley. 


NICKNAME. A short name; one nicked or 
cut off for the sake of brevity, without con- 
veying an idea of opprobrium, and frequent- 
ly evincing the strongest affection or the most 
perfect familiarity. North Carolina Inst. v. 
Norwood, 45 N. C. 74. 


NIDERLING, NIDERING, or NITHING. A 
vile, base person, or sluggard; chicken-heart- 
ed, Spelman. ` 


NIECE. The daughter of one’s brother or 
sister. Ambl. 514. Capps v. State, 87 Fla. 
388, 100 So. 172, 173. 


NIEFE. In old English law. A woman born 
in vassalage; a bondwoman. 


NIENT. L. Fr. Nothing; not. 


NIENT COMPRISE. Not comprised; not in- 
cluded. An exception taken to a petition be- 
cause the thing desired is not contained in 
that deed or proceeding whereon the petition 
is founded. Tomlins. 


NIENT CULPABLE. Not guilty. The name 
in law French of the general issue in tort 
or in a criminal action. 


NIENT DEDIRE. To say nothing; to deny 
nothing; to suffer judgment by default. 


NIENT LE FAIT. In pleading. Not the 
deed; not his deed. The same as the plea of 
non est factum. 


NIENT SEISI. In old pleading. Not seised. 
The general plea in the writ of annuity. 
Crabb, Eng. Law, 424, 


NIGER LIBER. The black book or register 
in the exchequer; chartularies of abbeys, 
cathedrals, etc. 


NIGHT. As to what, by the common law, is 
reckoned night and what. day, it seems to be 
the general opinion that, if there be daylight; 
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or crepusculum, enough begun: or left to: dis- 
cern a man’s face, that is considered day; 
and night is when it is so dark that the coun- 
tenance of, a man cannot be discerned. 1 
Hale, P, C. 350. However, the limit of 9 p. 
m. to 6 a. m, has been fixed by statute, in 
England, as the period of night, in prosecu- 
tions for burglary and larceny. St, 24 & 25 
Vict. c. 96, $ 1; Brown. In American law, 
the common-law definition is still adhered to 
in some states, but in others “night” has been 
defined by statute. U. S. v. Lepper (D. C.) 
288 F. 136, 137; Weatherred v. State, 101 Tex. 
Or. R. 520, 276 S. W. 486, 437; Wilson v. 
State, 103 Tex. Cr. R. 403, 281 S$. W. 844, 847; 
Port Huron & Sarnia Ferry Co. v. Lawson 
{D. C.) 292 F. 216, 219; U. 8. v. Boston & M. 
R. R. (C. C. A.) 269 F. 89, 90. 


NIGHT MAGISTRATE. A constable of the 
night; the head of a watch-house. 


NIGHT WALKERS. Described in the statute 
5 Edw. III. c. 14, as persons who sleep by day 
and walk by night. Persons who prowl about 
at night, and are of a suspicious appearance 
and behavior. Persons whose habit is to be 
abroad at night for the purpose of committing 
some crime or nuisance or mischief or disturb- 
ing the peace;. not now generally subject to 
the criminal laws except in respect to misde- 
meanors actually committed, or in the char- 
acter of vagrants or suspicious persons. See 
Thomas v. State, 55 Ala. 260, 261; State v. 
Dowers, 45 N. H. 543. In a narrower sense, 
a night walker is a prostitute who walks the 
streets at night for the purpose of soliciting 
men for lewd purposes. Stokes v. State, 92 
Ala. 73, 9 So. 400, 25 Am. St. Rep. 22; Thomas 
vy. State, 55 Ala. 260; People v. Berger (Gen. 
Sess.) 169 N. Y. S. 319, 321. 


Nigrum nunquam excedere dehet rubrum. The 
black should never go beyond the red, [i. e., 
the text of a statute should never be read in 
a sense more comprehensive than the rubric, 
or title.] Tray. Lat. Max. 373. 


NIHIL. Lat, ` Nothing, Often contracted to 
“nil.” The word standing alone is the name 
of an abbreviated form of return to a writ 
made by a sheriff or constable, the fuller form 
of which would be “nihil est” or “nihil habet,” 
according to circumstances. 


Nihil aliud potest rex quam quod de jure potest. 
11 Coke, 74. The king can do nothing except 
what he can by law do. 


NIHIL CAPIAT PER BREVE. In practice. 
That he take nothing by his writ. The form 
of judgment against the plaintiff in an ac- 
tion, either in bar or in abatement. When 
the plaintiff has commenced his proceedings 
by bill, the judgment is nikil capiat per bil- 
lam. Co. Litt. 363. 

Nihil consensui tam contrarium est quam vis 


atque metus. Nothing is so opposed to.consent 
as force and fear. Dig. 50, 17, 116, 


NIL HABET 


Nihil dat qui non haket. 
has nothing. 


He gives nothing who 


Nihil de re acorescit ei qui nihil in re quando jus 
accresceret habet. Co. Litt. 188. Nothing of 
a matter accrues to him who, when the right 
accrues, has nothing in that matter, 


NIHIL DICIT. He says nothing. This is the 
name of the judgment which may be taken as 
of course against a defendant who omits to 
plead or answer the plaintiff’s declaration or 
complaint within the time limited. In some 
jurisdictions it is otherwise known as judg- 
ment “for want of a plea.” See Gilder v. 
McIntyre, 29 Tex. 91; Falken v. Housatonie 
R. Co., 68 Conn. 258, 27 A. 1117; Wilbur v. 
Maynard, 6 Colo. 486. 


Nihit dictum quod non dictum prius. Nothing 
is said which was not said before. Said of 
a case where former arguments were repeat- 
ed, Hardr. 464. 


NIHIL EST. There is nothing. A form of 
return made by a sheriff when he has been 
unable to serve the writ. “Although. non est 
inventus is the more frequent return in such 
a case, yet it is by no means as full an answer 
to the command of the writ as is the return 
of nihil, That amounts to an avernient that 
the defendant has ‘nothing in the bailiwick, 
no dwelling-house, no family, no residence, 
and no personal presence to enable the officer 
to make the service required by the act of 
assembly. It is therefore a full answer to 
the exigency of the writ.” Sherer v. Baston 
Bank, 33 Pa. 139. . 


Nihil est enim liberale quod non idem justum. 
For there is nothing generous which is not 
at the same time just. 2 Kent, Comm. 441, 
note a. 


Nihil est magis rationi consentaneum quam eo- 
dem modo quedque dissolvere quo conflatum est. 
Nothing is more consonant to reason than that 
a thing should be dissolved or discharged in 
the same way in which it was created. Shep. 
Touch, 323. 


Nihil facit error nominis cum de corpore constat. 
11 Coke, 21. An error as to a name is nothing 
when there is certainty as to the person. 


NIHIL HABET. He has nothing. The name 
of a return made by a sheriff to a scire facias 
or other writ which he has been unable to 
serve on the defendant. 


‘Nihil habet forum ex scena. The court has 


nothing to do with what is not before it. 
Max. 


Bae, 


Nihil in fege intolerabilius est [quam] eandem 
rem diverso jure censeri. Nothing is more in- 
tolerable in law than that the same matter, 
thing, or case should be subject to different 
views of law. 4 Coke, 93a. Applied to the 
difference.of opinion entertained by different 
courts, as to the law ofa particular ease. Id. 


NIHIL HABET 


Nihil infra regnum subditos magis conservat in 
tranquilitate et concordia quam debita legum ad- 
ministratio. Nothing preserves in tranquillity 
and concord those who are subjected to the 
same government better than a due adminis- 
tration of the laws. 2 Inst. 158. 


Nihil iniquius quam æquitatem nimis intendere. 
Nothing is more unjust than to extend equity 
too far. Halk. 103. 


Nihil magis justum est quam quod necessarium 
est. Nothing is more just than that which is 
necessary. Dav. Ir. K. B. 12; Branch, Princ, 


Nihil nequam est præsumendum. Nothing 
wicked is to be presumed. 2 P. Wms. 583. 


Nihil perfectum est dum aliquid restat ‘agendum. 
Nothing is perfect while anything remains to 
be done, 9 Coke, 9b. 


Nihil peti potest ante id tempus quo per rerum 
naturam persolvi possit. Nothing can be de- 
manded before the time when, by the nature 
of things, it can be paid. Dig. 50, 17, 186. 


Nihil possumus contra veritatem. We can do 
nothing against truth. Doct. & Stud. dial, 2, 
€. 6. 


Nihil prescribitur nisi quod possidetur. There 
is no prescription for that which is not pos- 
sessed. 5 Barn. & Ald. 277. 


Nihil quod est contra rationem est licitum. 
Nothing that is against reason is lawful. Co. 
Litt. 97b. . 


Nihil quod est inconveniens est licitum. Noth- 
ing that is inconvenient is lawful. Co. Litt. 
66a, 97b. A maxim very frequently quoted 
by Lord Coke, but to be taken in modern law 
with some qualification. Broom, Max. 186, 
366. 


Nihil simul inventum est et perfectum. Co. 
Litt. 280. Nothing is invented and perfected 
at the same moment. 


Nihil tam conveniens est naturali æquitati quam 
unumquodque dissolvi eo ligamine quo ligatum 
est. Nothing is so consonant to natural equi- 
ty as that a thing should be dissdlved by the 
Same means by which it was bound. 2 Inst. 
359; Broom, Max, 877. 


Nihil tam conveniens est naturali equitati quam 
voluntatem domini rem suam in alium transferre 
ratam habere. 1 Coke, 100. Nothing is so 
consonant to natural equity as to regard the 
intention of the owner in transferring his 
own property to another. f 


Nihil tam naturale est, quam eo genere quidque 
dissolvere, quo colligatum est; ideo verborum 
obligatio verbis tollitur; nudi consensus obliga- 
tio contrario consensu dissolvitur. Nothing is 
so natural as to dissolve anything in the way 
in which it was bound together; therefore the 
obligation of words is taken away by words; 
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the obligation of mere consent is dissolved by 
the contrary consent. Dig. 50,17, 35; Broom, 
Max. 887. 


Nihil tam proprium imperio quam iegibus vivere. 
Nothing is so becoming to authority as to live 
in accordance with the laws. Fleta, lib. 1, ¢. 
i7, § 11. 


NIHILIST. A member of a secret association, 
(especially in Russia,) which is devoted to the 
destruction of the present political, religious, 
and social institutions. Webster. 


NIL. Lat. Nothing. A contracted form of 
“nihil,” which see. 


Nil agit exemplum litem quod lite resolvit. An 
example does no good which settles one ques- 
tion by another. Hatch v. Mann, 15 Wend. 
(N. Y.) 44, 49. 


Nil consensui tam contrarium est quam vis atque 
metus. Nothing is so opposed to consent as 
force and fear. Dig. 50, 17, 116. 


NIL DEBET. He owes nothing. The form of 
the general issue in all actions of debt on sim- 
ple contract. 


Nil facit error nominis cum de corpore Vel per- 
sona constat. A mistake in the name does not 
matter when the body or person is manifest. 
11 Coke, 21; Broom, Max. 634. 


NIL HABUIT IN TENEMENTIS. He had 
nothing [no interest] in the tenements. A 
plea in debt on a lease indented, by which the 
defendant sets up that the person claiming 
to be landlord had no title or interest. 


NIL LIGATUM. Nothing bound; that is, no 
obligation has been incurred. Tray, Lat. 
Max, 


Nil sine prudenti fecit ratione vetustas. An- 
tiquity did nothing without a good reason. 
Co. Litt, 65. 


Nil temere novandum. Nothing should be 
rashly changed. Jenk, Cent. 163, 


Nimia certitudo certitudinem ipsam destruit. 
Too great certainty destroys certainty itself. 
Lofft, 244. 


Nimia subtilitas in jure reprobatur. Wing. 
Max. 26. Too much subtlety in law is dis- 
countenanced. 


Nimium altereando veritas amittitur. Hob, 344. 
By too much altercation truth is lost. 


NIMMER. A thief; a pilferer. 


NISI. Lat. Unless. The word is often af- 
fixed, as a kind of elliptical expression, to 


‘the words “rule,” “order,” “decree,” “judg- 


ment,” or “confirmation,” to indicate that the 
adjudication spoken of is one which is to 
stand as valid and operative unless the party 


affected by it shall appear and show cause 


against it, or take some other appropriate 


1245 


step to avoid it or procure its revocation. 
Thus a “decree nisi” is one which will def- 
nitely conclude the defendant’s rights unless, 
within the prescribed time, he shows cause 
to set it aside or successfully appeals, The 
word, in this sense, is opposed to “absolute.” 
And whén a rule nisi is finally confirmed, 
for the defendant’s failure to show cause 
against it, it is said to be “made absolute.” 


NISI FECERIS. The name of a clause com- 
monly occurring in the old manorial writs, 
commanding that, if the lords failed to do jus- 
tice, the king’s court or officer should do it. 
By virtue of this clause, the king’s court 
usurped the jurisdiction of the private, 
manorial, or local courts. Stim. Law Gloss. 


NISI PRIUS. The nisi prius courts are such 
as are held for the trial of issues of fact be- 
fore a jury and one presiding judge. In 
America the phrase is familiarly used to de- 
note the forum (whatever may be its statutory 
name) in which the cause was tried to a jury, 
as distinguished from the appellate court. 
See 3 Bl. Comm. 58. 


NISI PRIUS CLAUSE. In practice. A 
clause entered on the record in an action at 
law, authorizing the trial of the cause at nisi 
prius in the particular county designated. It 
was first used by way of continuance. 


NISI PRIUS ROLL. In practice. The roll or 
record containing the pleadings, issue, and 
jury process of an action, made up for use 
in the nisi prius court. 


NISI PRIUS WRIT. The old name of the 
writ of venire, which originally, in pursuance 
of the statute of Westminster 2, contained 
the nisi prius clause. Reg. Jud. 28, 75. Cow- 
ell. 


NIVICOLLINI BRITONES. In old English 
law. Welshmen, because they live near high 
mountains covered with snow. Du Cange. 


NO ARRIVAL NO SALE. In contract for 
sale of goods to be imported. If the goods do 
not arrive at destination buyer acquires no 
property in them and is not liable for the 
price. Wessel v. Seminole Phosphate Co, (C. 
C. A.) 18 F.(2d) 999, 1008. 


NO AWARD. The name of a plea in an ac- 
tion on an award, by which the defendant 
traverses the allegation that an award was 
- made. 


NO BILL. This phrase, when indorsed by a 
grand jury on an indictment, is equivalent to 
“not found,” “not a true bill,” or “ignoramus.” 


NO FUNDS. See Fund. 


NO GOODS. This is the English equivalent 
of the Latin term “nulla bona,” being the 
form of the return made by a sheriff or con- 
stable, charged with an execution, when he 


NOCTANTER 


has found no property of the debtor on whic! 
to levy. . : 


No man can hold the same land immediately of 
two several landlords. Co. Litt. 152. 


No man is presumed to do anything against na- 
ture. 22 Vin. Abr. 154. 


No man may be judge in his own cause. 


No man shall set up his infamy as a defense. 
2 W. BI. 364. 


No man shall take by deed but parties, unless 
in remainder. 


No one can grant or convey what he does not 
own. Seymour v. Canandaigua & N. F. R. 
Co., 25 Barb. (N. Y.) 284, 301. See Saltus v. 
Everett, 20 Wend. (N. Y.) 267,.82 Am. Dec. 
541; Fassett v. Smith, 23 N. Y. 252; Brower 
v. Peabody, 13 N. Y. 121; Beavers v. Lane, 
6 Duer (N. Y.) 232. 


No one will be permitted to take the benefit 
under a will and at the same time defeat its 
provisions. 25 Wash. L. Rep. 50. 


NOBILE OFFICIUM. In Scotch law. An 
equitable power of the court of session, to give 
relief when none is possible at law. Brsk. 
Inst. 1, 3, 22; Bell. 


Nobiles magis plectuntur pecunia; plebes vero 
in corpore. 3 Inst. 220. The higher classes 
are more punished in money; but the lower 
in person. 


Nobiles sunt, qui arma gentilitia antecessorum 
suorum proferre possunt. 2 Inst. 595. The 
gentry are those who are able to produce ar- 
morial bearings derived by descent from their 
own ancestors. 


Nobilicres et benigniores presumptiones in du- 
biis sunt preferendz. In cases of doubt, the 
more generous and more benign presumptions 
are to be preferred. A civil-law maxim. 


Nobilitas est duplex, superior et inferior. 2 
Inst. 583, There are two sorts of nobility, 
the higher and the lower. 


NOBILITY. In English law. A division of 
the people, comprehending dukes, marquises, 
earls, viscounts, and barous. These had an- 
ciently duties annexed to their respective hon- 
ors, They are created either by writ, i. e, 
by royal summous to attend the house of 
peers, or by letters patent, îi ¢, by royal 
grant of any dignity and degree of peerage; 
and they enjoy many privileges, exclusive of 
their senatorial capacity. 1 Bl. Comm. 396. 


NOCENT. 
“The nocent person.” 


From Latin “nocere.” 
1 Vern. 429, 


Guilty. 


NOCTANTER. By night. An abolished writ 
which issued out of chancery, and returned 
to the queen’s bench, for the prostration of 
inclosures, ete. 


NOCTES 


NOCTES and NOCTEM DE FIRMA. Enter- 
tainment of meat and drink for so many 
nights. Domesday. 


NOCUMENTUM. Lat. In old English law. 
A nuisance. Nocumentum damnosum, a nui- 
sance occasioning loss or damage. Nocumen- 
tum injuriosum, an injurious nuisance. For 
the latter only a remedy was given. Bract. 
fol. 221. 


NOLENS VOLENS. Lat. Whether willing or 
unwilling; consenting or not. 


NOLiS. Fr. In French law. Freight. The 
same with “fret.” Ord. Mar. liv. 3, tit. 3. 


NOLISSEMENT. Fr. In French marine law. 
Affreightment. Ord, Mar. liv. 3, tit. 1. 


NOLLE. PROSEQUI. Lat. In practice. A 
formal entry upon the record, by the plaintiff 
in a civil suit or the prosecuting officer in a 
criminal action, by which he declares that he 
“will no further prosecute” the case, either 
as to some of the counts, or some of the de- 
fendants, or altogether. State v. Primm, 61 
Mo. 171; Com. v. Casey, 12 Allen (Mass,) 214; 
Davenport vy. Newton, 71 Vt: 11, 42 A. 1087; 
Commonwealth v. Dascalakis, 246 Mass. 12, 
140 N. E. 470, 473; State v. Coster, 141 Tenn. 
539, 213 S. W. 910, 911; State v. Kopelow, 
126 Me. 384, 188 A. 625, 626; Denham v. 
Robinson, 72 W. Va. 243, 77 8. E. 970, 971, 
45 L. R. A. (N. S.) 1123, Ann. Cas. 1915D, 997 ; 
Scheibler y. Steinburg, 129 Tenn. 614, 167 
S. W. 866, Ann. Cas. 1915D, 1162. 


A nolle prosequi is in the nature of an acknowl- 
edgment or undertaking by the plaintiff in an ac- 
tion to forbear to proceed any further either in 
the action altogether, or as to some part of it, or 
as to some of the defendants; and is different from 
a non pros., by which the plaintiff is put out of court 
with respect to all the defendants, Brown, 


NOLO CONTENDERE. Lat. I will not con- 
test it. The name of a plea in a criminal ac- 
tion, having the same legal effect as a plea 
of guilty, so far as regards all proceedings on 
the indictment, and on which the defendant 
may be sentenced. U.S. v. Hartwell, 3 Cliff. 
221, Fed. Cas. No. 15,318, Like a demurrer 
this plea admits, for the purposes of the case, 
all the facts which are well pleaded, but is 
not to be used as an admission elsewhere. 
Com. v. Tilton, 8 Mete. (Mass.) 282. Not 
available as an estoppel in a civil action. 
Com. v. Horton, 9 Pick. (Mass.) 206; Olszew- 
ski v. Goldberg, 223 Mass. 27, 111 N. E. 404; 
Chester v. State, 107 Miss. 459, 65 So. 510; 
Hudson v. U. 8., 272 U. S. 451, 47 S. Ct. 127, 
129, 71 L. Ed. 347; Schad v. McNinch, 108 
W. Va. 44, 136 S. E. 865, 866. 


NOMEN. Lat. In the civil law. A name; 
the name, style, or designation of a person. 
Properly, the name showing to what gens 
or tribe he belonged, as distinguished from 
his own individual name, (the prenomen,) 
from his surname or family name, (cogno- 
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men,) and from any name added by way of 
a descriptive title, (agnomen.) 

The name or style of a class or genus of 
persons or objects. 

A debt or a debtor. Ainsworth; Calvin, 


NOMEN COLLECTIVUM. A collective name 
or term; a term expressive of a class; a term 
including several of the same kind; a term 
expressive of the plural, as well as singular, 
number. 


Nomen est quasi rei notamen. A name is, as it 
were, the note of a thing. 11 Coke, 20. 


NOMEN GENERALE. A general name; the 
name of a genus. Fleta, lib. 4, c. 19, § 1. 


NOMEN GENERALISSIMUM. A name of the 
most general kind; a name or term of the 
most general meaning. By the name of 
“land,” which is nomen generalissimum, ev- 
erything terrestrial will pass. 2 BL Comm. 
19; 3 BL Comm. 172. 


NOMEN JURIS. A name of the law; a tech- 
nical legal term. 


Nomen non sufficit, si res non sit de jure aut de 
facto. A name is not sufficient if there be not 
a thing [or subject for it] de jure or de facto. 
4 Coke, 1070. 


NOMEN TRANSCRIPTITIUM. See Nomina 
Transcriptitia. 


Nomina mutabilia sunt, res autem immobites. 
Names are mutable, but things are immovable, 
[immutable.] A name may be true or false, 
or may change, but the thing itself always 
maintains its identity. 6 Coke, 66. 


Nomina si nescis perit cognitio rerum; et nomi- 
na si perdas, certe distinctio rerum perditur. 
Co, Litt. 86. If you know not the names of 
things, the knowledge of things themselves 
perishes; and, if you lose the names, the 
distinction of the things is certainly lost. 


Nomina sunt notæ rerum. 11 Coke, 20. Names 


are the notes of things. 


Nomina sunt symbola rerum. Godb. 


are the symbols of things. 


Names 


NOMINA TRANSCRIPTITIA. In Roman 
law. Obligations contracted by litere (i. e., 
literis obligationes) were so called because 
they arose from a peculiar transfer (transcrip: 
tio) from the creditor’s day-book (adversaria) 
into his ledger, (codéz.) 


NOMINA VILLARUM. In English law. An 
account of the names of all the villages and 
the possessors thereof, in each county, drawn 
up by several sheriffs, (9 Edw. II.,) and return- 
ed by them into the exchequer, where it is 
still preserved. Wharton. 


NOMINAL. Titular; existing in name only; 
not real or substantial; connected with the 
transaction or proceeding in name only, not 
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in interest. Park Amusement Co. v. 
Caughn (D. ©.) 14 F.(2d) 553, 556. 


NOMINAL CONSIDERATION. See Consid- 
eration. 


NOMINAL DAMAGES. See Damages. 


NOMINAL DEFENDANT. A person who is 
joined as defendant in an action, not because 
. he is immediately liable in damages or be- 
cause any specific relief is demanded as 
against him, but because his connection with 
the subject-matter is such that the plaintiff's 
action would be defective, under the technical 
rules of practice, if he were not joined. 


NOMINAL PARTNER. A person who ap- 
pears to be a partner in a firm, or is so rep- 
resented to persons dealing with the firm, or 
who allows his name to appear in the style 
of the firm or to be used in its business, in 
the character of a partner, but who has no 
actual interest in the firm or business. Story, 
Partn. § 80. 


NOMINAL PLAINTIFF. One who has no 
interest in the subject-matter of the action, 
having assigned the same to another, (the 
real plaintiff in interest, or “use plaintiff,”) 
but who must be joined as plaintiff, because, 
under technical rules of practice, the suit can- 
not be brought directly in the name of the 
assignee, 


Me 


NOMINATE. To propose for an appointment ; 
to designate for an office, a privilege, a living, 
ete. 


NOMINATE. CONTRACTS. In the civil law. 
Contracts having a proper or peculiar name 
and form, and which were divided into four 
kinds, expressive of the ways in which they 
were formed, viz.: (1) Real, which arose ew 
re, from something done; (2) verbal, ex verbis, 
from something said; (8) literal, er Uteris, 
from something written; and (4) consensual, 
ex consensu, from something agreed to. Cal- 
vin. 


NOMINATIM. 
one by one. 


NOMINATING AND REDUCING. A mode of 
obtaining a panel of special jurors in Eng- 
land, from which to select the jury to try 
a particular action. The proceeding takes 
place before the under-sheriff or secondary, 
and in the presence of the parties’ solicitors. 
‘Numbers denoting the persons on the sheriff’s 
list are put into a box aud drawn until forty- 
eight unchallenged persons have been nomi- 
nated. Each party strikes off twelve, and 
the remaining twenty-four are returned as 
the “panel,” (q. v.). This practice is now only 
employed by order of the court or judge. (Sm. 
Ac. 130; Juries Act 1870, § 17.) Sweet. 


NOMINATIO. AUCTORIS. Lat. In Roman 
law. A form of plea or defense in an action 
for the recovery of real estate, by which the 


Lat. By name; expressed 


-© Johannes Scholasticus in 554. 


NOMOTHETA 


defendant, sued as the person apparently in 
possession, alleges that he holds only in the 
name or for the benefit of another, whose 
name he discloses by the plea, in order that 
the plaintiff may bring his action against such 
other. See Mackeld. Rom. Law, § 297. 


NOMINATION. An appointment or designa- 
tion of a person to fill an office or discharge 
a duty. The act of suggesting or proposing 
a person by name as a candidate for an office, 


NOMINATION TO A LIVING. In English ec- 
clesiastical law. The rights of nominating 
and of presenting to a living are distinct, and 
may reside in different persons. Presenta- 
tion is the offering a clerk to the bishop. 
Nomination is the offering a clerk to the per- 
son who has the right of presentation. Brown. 


NOMINATIVUS PENDENS. Lat. A nomina- 
tive case grammatically unconnected with the 
rest of the sentence in which it stands. The 
opening words in the ordinary form of a deed 
inter partes, “This indenture,” etc., down to 
“whereas,” though an intelligible and con- 
venient part of the deed, are of this kind. 
Wharton. 


NOMINE. Lat. By name; by the name of; 
under the name or designation of. 


NOMINE PCENA. In the name of a penalty. 
In the civil law, a legacy was said to. be left 
nomine pene where it was left for the pur- 
pose of coercing the heir to do or not to do 
something. Inst. 2, 20, 36. 

The term has also been applied, in English 
law, to some kinds of covenants, such as a 
covenant inserted in a lease that the lessee 
shall forfeit a certain sum on non-payment 
of rent, or on doing certain things, as plow- 
ing up ancient meadow, and the like. 1 Crabb, 
Real Prop. p. 171, § 155. 


NOMINEE. One who has been nominated or 
proposed for an office, 


NOMOCANON. (i) A collection of canons 
and imperial laws relative or conformable 
thereto. The first nomocanon was made by 
Photius, patri- 
arch of Constantinople, in 883, compiled an- 
other nomocanon, or collation of the civil 
laws with the canons; this is the most cele- 
brated. Balsamon wrote a commentary up- 
on it in 1180. (2) A collection of the ancient 
canons of the apostles, councils, and fathers, 
without any regard to imperial constitutions. 
Such is the nomocanon by M. Cotelier. Ene. 
Lond. 


NOMOGRAPHER. One who writes on the 
subject of laws. 


NOMOGRAPHY. A treatise or description 
of laws. 


NOMOTHETA. A lawgiver; such as Solon 
and Lycurgus among the Greeks, and Cesar, 


NON 


Pompey, and Sylla among the Romans, Cal- 
vin. 


NON. Lat Not. The common prefix of 
negation. Geronime v. German Roman 
Catholic Aid Ass’n of America, 127 Minn. 
247, 149 N. W. 291, 292. 


NON-ABILITY. Want of ability to do an 
act in law, as to sue. A plea founded upon 
such cause. Cowell. 


NON-ACCEPTANCE, The refusal to accept 
anything, 


NON ACCEPTAVIT. In pleading. The name 
of a plea to an action of assumpsit brought 
against the drawee of a bill of exchange by 
which he denies that he accepted the same. 


NON-ACCESS. Absence of opportunities for 
sexual intercourse between husband and 
wife; or the absence of such intercourse. 


Non accipi debent verba in demonstrationem 
falsam, quæ competunt in limitationem veram. 
Words ought not to be taken to import a false 
demonstration which may have effect by way 
of true limitation, Bac. Max. p. 59, reg. 13; 
Broom, Max. 642. 


NON ACCREVIT INFRA SEX ANNOS. It 
did not acerue within six years. The name 
of a plea by which the defendant sets up the 
statute of limitations against a cause of ac- 
tion which is barred after six years. 


NON-ADMISSION. The refusal of admis- 
sion. 


NON-AGE. Lack of requisite legal age. The 
condition of a person who is under twenty- 
one years of age, in some cases, and under 
fourteen or twelve in others; minority. 


Non alio modo puniatur aliquis quam secundum 
quod se habet condemnatio. 3 Inst. 217. A 
person may not be punished differently than 
according to what the sentence enjoins. 


Non. aliter a significatione verborum recedi 
oportet quam cum manifestum est, aliud sen- 
sisse testatorem. We must never depart from 
the signification of words, unless it is evident 
that they are not conformable to the will of 
the testator. Dig. 32, 69, pr.; Broom, Max. 
568. 


NON-ANCESTRAL ESTATE. One acquired 
by purchase or by act or agreement of the 
parties, as distinguished from one acquired 
by descent or by operation of law. Gray v. 
Chapman, 122 Okl. 130, 243 P. 522, 524. 


NON-APPARENT EASEMENT. A non-con- 
tinuous or discontinuous easement. Fetters 
v. Humphreys, 18 N. J. Eq. 262. See Ease- 
ment. 


NON-APPEARANCE. A failure of appear- 
ance; the omission of the defendant to ap- 
pear within the time limited. 
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NON-ASSESSABLE. This word, placed up- 
on a certificate of stock, does not eancel or 
impair the obligation to pay the amount due 
upon the shares created by the acceptance 
and holding of such certificate: At most its 
legal effect is a stipulation against liability 
from further assessment or taxation after 
the entire subscription of one hundred per 
cent. shall have been paid. Upton v. Tribil- 
cock, 91 U. S. 45, 28 L. Ed. 203; Porter v. 
Northern Fire & Marine Ins, Co., 36 N. D. 
199, 161 N. W. 1012, 1014, 


NON ASSUMPSIT. The general issue in the 
action of assumpsit; being a plea by which 
the defendant avers that “he did not under- 
take” or promise as alleged. Standard Fash- 
ion Co. v. Morgan, 48 Okl. 217, 149 P. 1160. 


NON ASSUMPSIT INFRA SEX ANNOS. He 
did not undertake within six years. The 
name of the plea of the statute of limitations, 
in the action of assumpsit. 


Non auditur perire volens. He who is desirous 
to perish is not heard. Best, Ev. 423, § 385, 
He who confesses himself guilty of a crime, 
with the view of meeting death, will not be 
heard. A maxim of the foreign law of evi- 
dence. Id. 


NON-BAILABLE. 
not requiring bail. 


Not admitting of bail; 


NON BIS IN IDEM. Not twice for the same; 
that is, a man shall not be twice tried for 
the same crime. This maxim of the civil law 
(Code 9, 2, 9, 11) expresses the same prin- 
ciple as the familiar rule of our law that a 
man shall not be twice “put in jeopardy” for 
the same offense. 


NON CEPIT. He did not take. The general 
issue in replevin, where the action is for the 
wrongful taking of the property; putting in 
issue not only the taking, but the place in 
which the taking is stated to have been 
made. Steph. Pl. 157, 167. 


NON-CLAIM. The omission or neglect of 
him who ought to claim his right within the 
time limited by law; as within a year and 
a day where a continual claim was required, 
or within five years after a fine had been 
levied. Termes de la Ley. 


Covenant of Non-Claim 
See Covenant. 


NON-COMBATANT. A person connected 
with an army or navy, but for purposes other 
than. fighting; such as the surgeons and 
chaplains. Also a neutral. 


NON-COMMISSIONED. A non-commission- 
ed officer of the army or militia ig a sub- 
ordinate officer who holds his rank, not by 
commission from the executive authority of 
the state or nation, but by appointment by 
a superior officer. 
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NON COMPOS MENTIS. Lat. Not sound 
of mind; insane. This is a very general 
term, embracing all varieties of mental de- 
rangement. See Insanity. 

Coke has enumerated four different classes 
of persons who are deemed in law to be non 
compotes mentis: First, an idiot, or fool nat- 
ural; second, he who was of good and sound 
mind and memory, but by the act of God has 
lost it; third, a lunatic, lunaticus Qui gaudet 
lucidis intervallis, who sometimes is of good 
sound mind and memory, and sometimes non 
compos mentis; fourth, one who is non com- 
pos mentis by his own act, as a drunkard. 
Co. Litt. 247a; 4 Coke, 124. 


Non concedantur citationes priusquam exprima- 
tur super qua re fieri debet citatio. 12 Coke, 
47. Summonses should not be granted before 
it is expressed on what matter the sum- 
mons ought to be made. 


NON CONCESSIT. Lat. He did not grant. 
The name of a plea denying a grant, which 
could be made only by a stranger. 


NON-CONFORMIST. In English law. One 
who refuses to comply with others; one who 
refuses to join in the established forms of 
worship. 

Non-conformists are of two sorts: (1) Such 
as absent themselves from divine worship in 
the Established Church through total irre 
ligion, and attend the service of no other 
persuasion; (2) such as attend the religious 
service of another persuasion. Wharton. 


Non consentit qui errat. Bract. fol. 44. He 
who mistakes does not consent. 


NON CONSTAT. Lat. It does not appear; 
it is not clear or evident. A phrase used in 
general to state some conclusion as not nec- 
essarily following although it may appear on 
its face to follow. 


NON-CONTINUOUS EASEMENT. 
apparent or discontinuous easement. 
v. Humphreys, 18 N. J. Eq. 262. 
ment. 


NON CULPABILIS. Lat. 
guilty. 


NON DAMNIFICATUS. Lat. Not injured. 
This is a plea in an action of debt on an in- 
demnity bond, or bond conditioned “to keep 
the plaintiff harmless and indemnified,” ete. 
It is in the nature of a plea of performance, 
being used where the defendant means to al- 
lege that the plaintiff has been kept harm- 
less and indemnified, according to the tenor 
of the condition. Steph. Pl. (7th Ed.) 300, 
301. State Bank v. Chetwood, 8 N. J. Law, 
25. 


A non- 
Fetters 
See Ease- 


In pleading. Not 
It is usually abbreviated “non cul.” 


Non dat qui non habet. He who has not does 
not give. Lofft, 258; Broom, Max. 467. 


Non debeo melioris conditionis esse, quam auc- 
tor meus a quo jus in me transit. I ought not 


BL.Law Dict.(3p Ep.)—79 


NON DEMISIT 


to be in better condition than he to whose 
rights I succeed. Dig. 50, 17, 175, 1. 


Non deberet alii nocere quod Inter alios actum 
esset. No one ought to be Injured by that 
which has taken place between other parties. 
Dig. 12, 2, 10, 


Non debet actori licere quod: reo non permit- 
titur. A plaintiff ought not to be allowed 
what is not permitted to a defendant. A rule 
of the civil law. Dig. 50, 17, 41. 


Non debet adduci exceptio ejus rei cujus 
petitur dissolutio. A plea of the same matter 
the dissolution of which is sought [by the 
action] ought not to be brought forward. 
Broom, Max. 166, 


Non debet alii nocere, quod inter alios actum 
est. A person ought not to be prejudiced by 
what has been done between others. Dig. 12, 
2, 10. 


Non debet alter? per alterum iniqua conditio 
inferri. A burdensome condition ought not to 
be brought upon one man by the act of an- 
other. Dig. 50, 17, 74. 


Non debet cui plus licet, quod minus est non 
licere. He to whom the greater is lawful 
ought not to be debarred from the less as un- 
lawful. Dig. 50, 17, 21; Broom, Max. 176. 


Non debet dici tendere in prajudicium ec- 
clesiastice liberatatis quod pro rege et republica 
necessarium videtur. 2 Inst. 625. That which 
seems necessary for the king and the state 
ought not to be said to tend to the prejudice 
of spiritual liberty. 


Non decet homines dedere causa non cognita. 
It is unbecoming to surrender men when no 
cause is shown. In re Washburn, 4 Johns. 
Ch. (N. Y.) 106, 114, 8 Am. Dec. 548; Id, 3 
Wheeler, Cr. Cas. (N. Y.) 473, 482. ' 


NON DECIMANDO. See De Non Decimando. 


Non decipitur qui scit se decipi. 5 Coke, 60. 
He is not deceived who knows himself to be 
deceived. 


NON DEDIT. Lat. In pleading. He did not 
graut. The general issue in formedon. 


Non definitur in jure quid sit conatus. What 
an attempt is, is not defined inlaw. 6 Co. 43. 
See Attempt. 


NGN-DELIVERY. Neglect, failure, or re- 
fusal to deliver goods, on the part of a car- 
rier, vendor, bailee, ete. 


NON DEMISIT (Lat. he did not demise). A 
plea proper to be pleaded to an action of debt 
for rent, when the plaintiff declares on a 
parol lease. Gilb. Debt 436; Bull. N. P. 177; 
1 Chitty, Pl. 477. A plea in bar, in replevin, 
to an avowry for arrears of rent, that the 
avowant did not demise. Morris, Repl. 179. 
It cannot be pleaded when the demise is 


‘NON DETINET 


stated to have been by indenture; 12 Viner, 
Abr. 178; Com. Dig. Pleader (2 W 48). 


NON DETINET. Lat. He does not detain. 
The name of the general issue in the action 
of detinue. 1 Tidd, Pr. 645; Berlin Mach. 
Works v. Alabama City Furniture Co., 112 
Ala. 488, 20 So, 418. 

The general issue in the action of replevin, 
where the action is for the wrongful deten- 
tion only. 2 Burrill, Pr. 14. 


Non differunt quz concordant re, tametsi non 
in verbis iisdem. Those things do not differ 
which agree in substance, though not in the 
same words, Jenk. Cent. p. 70, case 32. 


NON DIMISIT. L. Lat. He did not demise. 
A plea resorted to where a plaintiff declared 
upon a demise without stating the indenture 
in an action of debt for rent. Also, a plea in 
bar, in replevin, to an avowry for arrears 
of rent, that the avowant did not demise. 


NON-DIRECTION. Omission on the part of 
a judge to properly instruct the jury upon a 
necessary conclusion of law. 


NON DISTRINGENDO. A writ not to dis- 
train. 


Non dubitatur, etsi specialiter venditor evic- 
tionem non promiserit, re evicta, ex empto com- 
petere actionem. It is certain that, although 
the vendor has not given a special guaranty, 
an action ex empto lies against him, if the 
purchaser is evicted. Code, 8, 45, 6; Broom, 
Max. 768. 


Non efiicit affectus nisi sequatur effectus. The 
intention amounts to nothing unless the ef- 
fect follow. 1 Rolle, 226. 


NON-ENUMERATED DAY. A motion day 
in New York on which the court hears mo- 
tions classified as “non-enumerated motions.” 
Jackson v. , 2 Caines (N. Y.) 259. For 
a collection.of cases holding particular mo- 
tions to be either enumerated or non-enumer- 
ated motions, see 46 C. J. 489, note 8 [b, ce]. 


Non erit alia lex Rome, alia Athznis; alia nunc, 
alia posthac; sed et omnes gentes, et omni tem- 
pore, una lex, et sempiterna, et immortalis con- 
tinebit. There will not be one law at Rome, 
another at Athens; one law now, another 
hereafter; but one eternal and immortal law 
shall bind together all nations throughout all 
time. Cic. Frag. de Repub. lib. 3; 3 Kent, 
Comm. 1. 


Non est arctius vinculum inter homines quam 
jusjurandum. There is no closer [or firmer] 
bond between men than an oath. Jenk, Cent. 
p. 126, case 54. 


Non est certandum de regulis juris. There is 
no disputing about rules of law. 


Non est consonum rationi, quod cognitio acces- 
sorii in curia christianitatis impediatur, ubi cog- 
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nitio cause principalis ad forum ecclesiasticum 
noscitur pertinere. 12 Coke, 65. It is un- 
reasonable that the cognizance of an acces- 
sory matter should be impeded in an ecclesi- 
astical court, when the cognizance of the prin- 
cipal cause is admitted to appertain to an 
ecclesiastical court. 


Non est disputandum contra principia negan- 
tem. Co. Litt. 343. We cannot dispute 
against a man who denies first principles. 


NON EST FACTUM. Lat. A plea by way of 
traverse, which occurs in debt on bond or oth- 
er specialty, and also in covenant. It denies 
that the deed mentioned in the declaration is 
the defendant’s deed. Under this, the defend- 
ant may contend at the trial that the deed 
was hever executed in point of fact; but he 
cannot deny its validity in point of law. 
Wharton; Haggart v. Morgan, 5 N. Y. 422, 
55 Am. Dee. 350; Evans v. Southern Turn- 
pike Co., 18 Ind. 101. 

The plea of non est factum is a denial of 
the execution of the instrument sued upon, 
and applies to notes or other instruments, as 
well as deeds, and applies only when the ex- 
ecution of the instrument is alleged to be 
the act of the party filing the plea, or adopt- 
ed by him. Code Ga. 1882, $ 3472 (Civ. Code 
1910, § 5676). 


Special Non Est Factum 


A form of the plea of non est factum, in 
debt on a specialty, by which the defendant 
alleges that, although he executed the deed, 
yet it is in law “not his deed,” because of 
certain special circumstances which he pro- 
ceeds to set out; as, where he delivered the 
deed as an escrow, and it was turned over 
to the plaintiff prematurely or without per- 
formance of the condition, 


NON EST INVENTUS. Lat. He is not 
found. The sheriff's return to procéss re- 
quiring him to arrest the body of the defend- 
ant, when the latter is not found within his 
jurisdiction. It is often abbreviated “n. e. 
i,” or written, in English, “not found.” The 
Bremena v. Card (D. C.) 38 Fed. 144. 


Non est justum aliquem antenatum post mortem 
facere bastardum qui toto tempore vite suze 
pro legitimo habebatur. It is not just to make 
an elder-born a bastard after his death, who 
during his lifetime was accounted legitimate. 
12 Coke, 44. 


Non est novum ut priores leges ad posteriores 
trahantur. It is no new thing that prior stat-° 
utes should give place to later ones. Dig. 1, 
3, 36; Broom, Max. 28. 


Non est recedendum a communi observantia. 
There should be no departure from a com- 
mon observance. 2 Co. 74. 


Non est regula quin fallet. There is no rule 
but what may fail.. Off..Exee. 212. : 
Bi.Law Dict. (3p Ep.) 
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Non est reus nisi mens sit rea. One is not 
guilty unless his intention be guilty. This 
maxim is much criticised. See actus non 
reum facit, etc.;’ Mens Rea. 


Non est singulis concedendum, quod per magis- . 


tratum publice possit fieri, ne occasio sit majoris 
tumultus faciendi. That is not to'be conced- 
ed to private persons which can be publicly 
done by the magistrate, lest it be the occasion 
of greater tumults. Dig. 50, 17, 176. 


Non ex opinionibus singulorum, sed ex com- 
muni usi, nomina, exaudiri debent. The names 
of things ought to be understood, not accord- 
ing to the opinions of individuals, but ac- 
cording to common usage. Dig. 33, 10, 7, 2. 


Non exemplis sed legibus judicandum est. Not 
by the facts of the case, but by the law must 
judgment be made. Dig. 7. 45. 13. (called by 
Albericus Gentilis lex aurea). 


Non facias malum, ut inde fiat bonum. You are 
not to do evil, that good may be or result 
therefrom. 11 Coke, 74a; 5 Coke, 300. 


NON FECIT. Lat. He did not make it. A 
plea in an action of assumpsit on a promis- 
sory note. 3 Man. & G. 446. 


NON FECIT VASTUM CONTRA PROHIBI- 
TIONEM. He did not commit waste against 
the prohibition. A plea to an action found- 


ed on a writ of estrepement for waste. 3 BI. 
Comm, 226, 227. 
NON H/EC IN FCEDERA VENI. I did not 


agree to these terms. 


Non impedit clausula derogatoria quo minus ad 
eadem potestate res dissolvantur a qua consti- 
tuuntur. A derogatory clause does not im- 
pede things from being dissolved by the same 
power by which they are created. Broom, 
Max. 27. 


NON IMPEDIVIT. Lat. He did not impede. 
The plea of the general issue in quare im- 
pedit. The Latin form of the law French 
‘ne disturba pas.” 


NON IMPLACITANDO ALIQUEM DE LIB- 
ERO TENEMENTO SINE BREVI. A writ 
to prohibit bailiffs, ete., from distraining or 
impleading any man touching his freehold 
without the king’s writ. Reg. Orig. 171. 


Non in legendo sed in intelligendo legis con- 
sistunt. The laws consist not in being read, 
but in being understood. 8 Coke, 167a. 


NON INFREGIT CONVENTIONEM. Lat. 
He did not break the contract. The name of 
a plea sometimes pleaded in the action of 
covenant, and intended as a general issue, 
but held to be a bad plea; there being, prop- 
arly speaking, no general issue in that action. 
1 Tidd, Pr. 356. 


NON-INTERCOURSE. The refusal of one 
state or nation to have commercial dealings 
with another; similar to an embargo (q. v). 


NON-LEVIABLE 


. “The absence of : ACCESS, communication, ‘or 
sexual relations between husband and wife. 


NON INTERFUI. I was not present. A re- 
porter’s note. T. Jones, 10. ~ 
NON-INTERVENTION WILL. A term 


sometimes applied to a will which authorizes 
the executor to settle and distribute the es- 
tate without the intervention of the court and 
without giving bond. In re Macdonald’s Es- 
tate, 29 Wash. 422, 69 P. 1111. 


NON INTROMITTANT CLAUSE. In Eng- 
lish law. A clause of a charter of a munici- 


.pal borough, whereby the borough is exempt- 


ed from the jurisdiction of the justices of the 
peace for the county. 


NON INTROMITTENDO, QUANDO BREVE 
PRACCIPE IN CAPITE SUBDOLE IMPE- 
TRATUR. A writ addressed to the justices 
of the bench, or in eyre, commanding them 
not to give one who, under color of entitling , 
the king to land, ete., as holding of him in 
capite, had deceitfully obtained the writ call- 
ed “precipe in capite,” any benefit thereof, but 
to put him to his writ of right. Reg. Orig. 4. 


NON-ISSUABLE PLEAS. Those upon which 
a decision would not determine the action 
upon the merits, as a plea in abatement, 1 
Chit. Archb. Pr. (12th Ed.) 249. 


NON—JGINDER. See Joinder. 


NON JURIDICUS. Not judicial; not legal. 
Dies non juridicus is a day on which legal 
proceedings cannot be had. 


NON-JURORS. In English law. Persons 
who refuse to take the oaths, required by law, 
to support the government. 


Non jus ex regula, sed regula ex jure. The law 
does not arise from the rule (or maxim,) but 
the rule from the law. Tray. Lat. Max. 384. 


Non jus, sed seisina, facit stipitem. Not right, 
but seisin, makes a stock. Fleta lib. 6, €. 2, 
§ 2. Itis not a mere right to enter on lands, 
but actual seisin, which makes a person the 
root or stock from which all future inher- 
itance by right of blood must be derived. 2 
Bl. Comin. 209, 312. See Broom, Max. 525, 
527. 


NON-LEVIABLE. Not subject to be levied 
upon. Non-leviable assets are assets upon 
which an execution cannot be levied. Farm- 
ers’ F. Ins. Co. yv. Conrad, 102 Wis. 387, 78 N. 
W. 582. 


Non licet quod dispendio licet. That which 
may be [done only] at a loss is not allowed 
[to be done.] The law does not permit or re- 
quire the doing of an act which will result 
only in loss. The law forbids such recoveries 
whose ends are vain, chargeable, and unprof- 
itable. Co. Litt, 1270. 


NON LIQUET 


NON LIQUET. Lat. It is not clear. In the 
Roman courts, when any of the judges, after 
the hearing of a cause, were not satisfied that 
the case was made clear enough for them 
to pronounce a verdict, they were privileged 


to signify this opinion by casting a ballot. 


inscribed with the letters “N. L.,” the ab- 
breviated form of the phrase “non liquet.” 


NON-MAILABLE. A term applied to all let- 
ters and parcels which are by law excluded 
from transportation in the United States 
mails, whether on account of the size of the 
package, the nature of its contents, its obscene 
. character, or for other reasons, See U. 8. v. 

- Nathan (D. C.) 61 F. 936. 


NON MERCHANDIZANDA VICTUALIA. 
An ancient writ addressed to justices of as- 
size, to inquire whether the magistrates of a 
town sold victuals in gross or by retail dur- 
ing the time of their being in office, which 
was contrary to an obsolete statute; and to 
punish them if they did. Reg. Orig. 184. 


NON MOLESTANDO. A writ that lay for a 
person who was molested contrary to the 
king’s protection granted to him. Reg. Orig. 
184. 


Non nasci, et natum mori, paria sunt. Not 
to be born, and to be dead-born, are the same. 


NON-NEGOTIABLE. Not negotiable; not 
capable of passing title or property by in- 
dorsement and delivery. 


Non obligat lex nisi promulgata. A law is not 
obligatory unless it be promulgated. 


Non observata forma, infertur adnullatio actus. 
Where form is not observed, an annulling of 
the act is inferred or follows. 12 Coke, 7. 


-NON OBSTANTE. Lat. Notwithstanding. 
Words anciently used in public and private 
instruments, intended to preclude, in advance, 
any interpretation contrary to certain de 
clared objects or purposes. Burrill. 

A clause frequent in old English statutes 
and letters patent, (so termed from its initial 
words,) importing a license from the crown to 
do a thing which otherwise a person would 
be restrained by act of parliament from do- 
ing. Crabb, Com. Law, 570; Plowd. 501; 
Cowell. 

A power in the crown to dispense with ‘the 
laws in any particular case. This was abol- 
ished by the bill of rights at the Revolution. 
1 BL. Comm. 342. 


NON OBSTANTE VEREDICTO. Notwith- 
standing the verdict. A judgment entered by 
order of court for the plaintiff, although there 
has been a verdict for the defendant, is so 
called. German Ins. Co. v. Frederick, 58 F. 
144, 7 ©. C. A. 122; Wentworth v. Went- 
worth, 2 Minn. 282 (Gil. 238), 72 Am. Dee, 
‘97; Hill v. Ragland, 114 Ky. 208, 70 S. W. 
634. See Judgment n. o. V, 
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Non officit conatus nisi sequatur effectus. An 
attempt does not harm unless a consequence 
follow. 11 Coke, 98. 


NON OMITTAS. A clause usually inserted 
in writs of execution, in England, directing 
the sheriff “not to omit” to execute the writ 
by reason of any liberty, because there are 
many liberties or districts in which the sher- 
iff has no power to execute process unless he 
has special authority. 2 Steph. Comm. 630. 


Non omne damnum inducit injuriam. It is not 
every loss that produces an injury. Bract. 
fol. 45b. 


Non omne quod licet honestum est. It is not 
everything which is permitted that is honor- 
able. Dig. 50, 17, 144; Howell v. Baker, 4 
Johns. Ch. (N. Y.) 121. 


Non omnium quz a majoribus nostris consti- 
tuta sunt ratio reddi potest. There cannot be 
given a reason for all the things which have 
been established by our ancestors. Branch, 


- Princ.; 4 Coke, 78; Broom, Max. 157. 


NON-PERFORMANCE. Neglect, failure, or 
refusal to do or perform an act stipulated to 
be done. Failure to keep the terms of a con- 
tract or covenant, in respect to acts or doings 
agreed upon. 


-Non pertinet ad judicem secularem cognoscere 


de iis quæ sunt mere spiritualia annexa. 2 
Inst. 488. It belongs not to the secular judge 
to take cognizance of things which are mere- 
ly spiritual. 


NON-PLEVIN. In old English law. De 
fault in not replevying land in due time, when 
the same was taken by the king upon a 
default. The consequence thereof (loss of 
seisin) was abrogated by St. 9 Edw. III. c. 2. 


NON PONENDIS IN ASSISIS ET JURATIS. 
A writ formerly granted for freeing and dis- 
charging persons from serving on assizes and 
juries. Fitzh. Nat. Brev. 165. 


Non possessori incumbit necessitas probandi 
possessiones ad se pertinere. A person in pos- 
session is not bound to prove that the posses- 
sions belong to him. Broom, Max. 714. 


Non potest adduci exceptio ejus rei cujus peti- 
tur dissolutio. An exception of the same 
thing whose avoidance is sought cannot be 
made. Broom, Max. 166. 


Non potest probari quod probatum non relevat. 
1 Exch. 91, 92. That cannot be proved which, 
if proved, is immaterial. 


Non potest quis sine brevi agere. No one can 
sue without a writ. Fleta. lib: 2, ¢. 13, § 4. 
A fundamental rule of old practice. 


Non potest rex gratiam facere cum injuria et 
damno aliorum. The king cannot confer a 
favor on one subject which occasions injury 
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and loss to others. 3 Inst. 286; Broom, Max. 
63. : 


Non potest rex subditum renitentem onerare 
impositionibus. The king cannot load a sub- 
ject with imposition against his consent. 2 
Inst. 61. i 


Non potest videri desisse habere qui nunquam 
habuit. 
ceased to have a thing who never had it. 
Dig. 50, 17, 208. 


Non prestat impedimentum quod de jure non 
sortitur effectum. A thing which has no effect 
in law is not an impediment. Jenk. Cent. 
162; Wing. Max. 727. 


NON PROCEDENDO AD ASSISSAM REGE 
INCONSULTO. A writ to put a stop to the 
trial of a cause appertaining unto one who 
is in the king’s service, etc., until the king’s 
pleasure respecting the same be known. 
Cowell. 


NON PROSEQUITUR. Lat. If, in the pro- 
ceedings in an action at law, the plaintiff neg- 
lects to take any of those steps which he 
ought to take within the time prescribed by 
the practice of the court for that purpose, the 
defendant may enter judgment of non pros. 
against him, whereby it is adjudged that the 
plaintiff does not follow up (non prosequitur) 
his suit as he ought to do, and therefore the 
defendant ought to have judgment against 
him. Smith, Act. 96; Com. v. Casey, 12 Al- 
len (Mass.) 218; Davenport v. Newton, 71 
Vt. 11, 42 A. 1087; Buena Vista Freestone 
Co. v. Parrish, 34 W. Va. 652, 12 S. E. 817. 


NON QUIETA MOVERE. Lat. Not to dis- 
turb what is settled. A rule expressing the 
same principle as that of stare decisis, (q. v.) 


Non quod dictum est, sed quod factum est in- 
Spicitur. Not what is said, but what is done, 
is regarded. Co. Litt. 36a. 


Non refert an quis assensum suum præfert ver- 
bis, aut rebus ipsis et factis. 10 Coke, 52. It 
matters not whether a man gives his assent 
by his words or by his acts and deeds. 


Non refert quid ex squipollentibus fiat. 5 
Coke, 122. It matters not which of [two] 
equivalents happen. 


Non refert quid notum sit judici, si notum non 
sit in forma judicii. It matters not what is 
known to a judge, if it be not known in judi- 
cial form. 3 Bulst. 115. A leading maxim 
of modern law and practice. Best, Ev. In- 
trod. 31, § 38. 


Non refert verbis an factis fit revocatio. Cro. 
Car. 49. It matters not whether a revocation 
is made by words or deeds. 


NON-RESIDENCE. Residence beyond the 
limits of the particular jurisdiction. 


He cannot be considered as having’ 


NON SUI JURIS 


In Ecclesiastical Law 


The absence of spiritual persons from their 
benefices. i 


NON-RESIDENT. One who is not a dwell- 
er within jurisdiction in question; not an in- 
habitant of the state of the forum. Gardner 
v. Meeker, 169 Ill. 40, 48 N. E. 307; Nagel v. 
Loomis, 33 Neb. 499, 50 N. W. 441; Morgan 
v. Nunes, 54 Miss. 310. For the distinction 
between “residence” and “domicile,” see Dom- 
icile. 

NON-RESIDENTIO PRO CLERICO REGIS. 
A writ, addressed to a bishop, charging him 
not to molest a clerk employed in the royal 
service, by reason of his nonresidence; in 
which case he is to þe discharged. Reg. Orig. 
58. 


Non respondebit minor nisi in causa dotis, et 
hoc pro favore doti. 4 Coke, 71. A minor shall 
not answer unless in a case of dower, and this 
in favor of dower. 


NON SANÆ MENTIS. Lat. 
mind. Fleta, lib. 6, c. 40, § 1. 


Of unsound 


NON-SANE. As “sane,” when applied to the 
mind, means whole, sound, in a healthful 
state, “non-sane” must mean not whole, not 
sound, not in a healthful state; that is, bro- 
ken, impaired, shattered, infirm, weak, dis- 
eased, unable, either from nature or acci- 
dent, to perform the rational functions com- 
mon to man upon the objects presented to it. 
Den v. Vaucleve, 5 N. J. Law, 589, 661. 


NON-SANE MEMORY. Unsound memory; 
unsound mind. In re Beaumont, 1 Whart. 
(Pa.) 52, 29 Am. Dec. 38; In re Forman’s Will, 
54 Barb. (N. Y.) 286. 


NON SEQUITUR. Lat. It does not follow. 


Non solent quæ abundant vitiare scripturas. 
Superfluities [things which abound] do not 
usually vitiate writings. Dig. 50, 17, 94. 


Non solum quid licet, sed quid est conveniens, 
est considerandum; quia nihil quod est incon- 


- veniens est licitum. Not only what is lawful, 


but what is proper or convenient, is to be con- 
sidered ; because nothing that is inconvenient 
is lawful. Co. Litt. 66a. 


NON SOLVENDO PECUNIAM AD QUAM 


CLERICUS MULCTATUR PRO NON-RESI- 
DENTIA. A writ prohibiting an ordinary to 
take a pecuniary mulct imposed on a clerk 
of the sovereign for nonresidence. Reg. Writ. 
59. 


NON SUBMISSIT. Lat. He did not submit. 
A plea to an action of debt, on a bond to per- 
form an award, to the effect that the defend- . 
ant did not submit to the arbitration. 


NON SUI JURIS. Lat. Not his own master, 
The opposite of sui juris (q. v)... 


NON SUM INFORMATUS 


NON SUM INFORMATUS. Lat. Iam not in- 
formed;. I have not been instructed. . The 
name of a species of judgment by default, 
which is entered when the defendant’s attor- 
ney announces that he is:not informed of any 
answer to be given by him;.usually in pur- 
suance of .a previous arrangement between 
the parties. 


NON-SUMMONS, WAGER OF LAW OF. The 
mode in which a tenant or defendant in a real 
action pleaded, when the summons which fol- 
lowed the original was not served within the 
proper time. 


Non sunt longa ubi nihil est quod demere possis. 
There is no prolixity where there is nothing 
that can ‘be omitted. _ Vaugh. 138. 


Non temere credere est nervus sapientiz. 5 
Coke, 114. Not to believe rashly is the nerve 
of wisdom. 


NON TENENT INSIMUL. Lat. In pleading. 
A plea to an action in partition, by which the 
defendant denies that he and the plaintiff are 
joint tenants of the estate in question. 


NON TENUIT, Lat. He did not hold. .A 
plea in bar, in replevin, by which the plaintiff 
alleges that. he did not hold in manner and 
form as averred, being given in answer to an 
avowry for rent in arrear. See Rosc. Real 
Act. 638. . 

NON-TENURE. A plea in a real action, by 
which’ ‘the. defendant asserts, either as to the 
whole or as: te some part of the land ‘mention- 


ed in the plaintiff’s declaration, that he does 
not hold it.. Pub. St. Mass. 1882, p. 1293. 


NON-TERM. The vacation | 
terms of a court. 


between two 


NON-TERMINUS. The vacation between 
term and term, formerly called the time or 
days of the. king’s peace. 


NON-USER. Neglect to use. Neglect to use 
a franchise; neglect to exercise an office. 2 
BL Comm. 153. Neglect or omission to use an 
easement or other right. 8 Kent, Comm. 448. 
‘A right acquired by use may be lost by non- 
user. 


NON USURPAVIT. Lat. He has not usurp- 
ed. A, form of traverse, in an action or pro- 
ceeding against one alleged to have usurped 
an office or franchise, denying the usurpation 
charged. See Com. v. Cross Cut R. Co., 53 
Pa. 62. 


Non valebit felonis generatio, nec ad heredita- 
tem paternam vel maternam; si autem ante fe- 
joniam generationem fecerit, talis generatio suc- 
cedit in hæreditate patris vel matris a quo non 
fuerit felonia perpetrata. 3 Coke, 41. The off- 
spring of a felon cannot succeed either to a 
maternal or paternal inheritance; but, if he 
had offspring-before the felony, such offspring 
may succeed ag to the Inheritance of the fa- 


‘atio fit sit in possessione. 
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ther or mother by whom the felony was not 
committed. 


NON VALENTIA AGERE. Inability to sue. 
5 Bell, App. Cas. 172. 


Non valet confirmatio, nisi ilie, qui confirmat, 
sit in possessione rei vel juris unde fieri debet 
confirmatio; et eodem modo, nisi iHe cui confir m- 
Co. Litt. 295. Con- 
firmation is not valid unless he who confirms 
is either in possession of the thing itself or 
of the right of which confirmation is to be 
made, and, in like manner, unless he to whom 
confirmation is made is in possession. 


Non valet donatio nisi subsequatur. traditio. A 
gift is not valid unless accompanied by pos- 
session. Bract. 39 b. 


Non valet exceptio ejusdem rei cujus petitur dis- 
solutio. A plea of the same matter the dis- 
solution of which is sought, is not valid. Call- 
ed a “maxim of law and common sense.” 2 
Eden, 134. 


Non valet impedimentum quod de jure non sor- 
titur effectum. 4 Coke, 31a. An impediment 
which does not derive its effect from law is of 
no force. 


Non verbis, sed ipsis rebus, leges imponimus. 
Cod. 6, 43, 2. We impose laws, not upon 
words, but upon things themselves. 


Non videntur qui errant consentire. They are 
not considered to consent who commit a mis- 
take. Dig. 50, 17, 116, § 2; Broom, Max. 262. 


Non videntur rem amittere quious propria non 
fuit. They are not considered as losing a 
thing whose own it was not. Dig. 50, 17, 85. 


Non videtur consensum retinuisse si quis ex 
prescripto minantis aliquid immutavit. He 
does not appear to have retained consent, who 
has changed anything through menaces. 
Broom, Max. 278. 


Non videtur perfecte cujusque id essa, quod ex 
casu auferri potest. That does not seem to be 
completely one’s own which can be taken from 
him on occasion. Dig. 50, 17, 139, 1. 


Non videtur quisquam id capere quod ei necessa 
est alii restitutere. Dig. 50, 17, 51. No one 
is considered entitled to recover that which 
he must give up to another. 


Non videtur vim facere, qui jure suo utitur et 
ordinaria actione experitur. He is not deemed 
to use force who exercises his own right, and 
proceeds by ordinary action. Dig. 50, 17, 155, 
1. 


NON VULT CONTENDERE. Lat. He (the 
defendant. in a. criminal case) will not con- 
test it. A plea legally equivalent to that of 
guilty, being a variation of the form “nolo 
contendere,” (q. v) and sometimes abbreviat- 
ed “non vult.” . . 
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NONÆ. ET DECIMA. Payments- made. to 
the church, by those who were tenants of 
church-farms. The first was a rent or duty 
for things belonging to husbandry; the sec- 
ond was claimed in right of the church. 
Wharton. 


NONAGIUM, ar NONAGE. A ninth part of 
movables which was paid to the clergy on 
the death of persons in their parish, and 
claimed on pretense of being distributed to 
pious uses. Blount. 


NONES. In the Roman calendar. The fifth 
and, in March, May, July, and October, the 
seventh day of the month. So called because, 
counting inclusively, they were nine days 
from the ides. Adams, Rom. Ant. 355, 357. 


NONFEASANCE. The neglect or failure of 
a person to do some act which he ought to 
do. The term is not generally used to denote 
a breach of contract, but rather the failure 
to perform a duty towards the public where- 
by some individual sustains special damage, 
as where a sheri fails to execute a writ. 
Sweet. See Coite v. Lines, $3 Conn. 115; 
Gregor y. Cady, 82 Me. 131, 19 A. 108, 17 Am. 
St. Rep. 466; Carr v. Kausas City (C. C) 
87 F. 1; Minkler v. State, 14 Neb. 181; 15 
N. W. 330; Hlinois Cent. R. Co. v. Foulks, 191 
Ill. 57, 60 N. E, 890. 


There is a distinction between “nonfeasance” and 
“misfeasance” or “malfeasance”; .and this distinc- 
tion is often of great importance in determining 
an agent’s liability to third persons, ‘‘Nonfeasance” 
means the total omission or failure of an agent to 
enter upon the performance of some distinct duty 
or undertaking which he has agreed with his prin- 
cipal to do; “misfeasance” means the improper do- 
ing of an act which the agent might lawfully do, or, 
in other words, it is:the performing of his duty to 
his principal in such a manner as to infringe upon 
‘the rights and privileges of third persons; and 
“malfeasance” is a doing of an act which he ought 
not in de at all. Southern Ry. Co. v. Sewell, 18 Ga. 
App. 544, 90 S. E. 94, 96; Owens v, Nichols, 1389 Ga. 
475, 77 S. E. 635, 686; Maddock v. Riggs, 106 Kan. 
808, 190 P. 12, 14, 12 A. L. R. 216; Richards v. Strat- 
ton, 112 Ohio St. 476, 147 N. E. 645, 646; Condon v. 
Exton-Hall Brokerage & Vessel Agency, 80 Misc. 
369, 142 N. Y. S. 648, 549; Kimmons v. Crawford, 92 
Fla. 652, 108 So. 585, 587. 


NONNA. In old ecclesiastical law. A nun. 
Nonnus, a monk. Spelman. 


NONPAYMENT. The neglect, failure, or re- 
fusal of payment of a debt or evidence of 
debt when due. ` 


NONSENSE. Unintelligible matter in a writ- 
ten agreement or will, 


NONSUIT. A judgment given against the 
plaintiff when he is unable to prove a case, or 
when he refuses or neglects to proceed to the 
trial of a cause after it has been put at issue. 
Galvin v. Birch, 98 Conn. 228, 118 A. 826, 827; 
Coleman v. Forsythe, 137 La..1092, 69 So. 849, 
850. 


: NORMALLY 


A voluntary nonsuit is one incurred by the 
act or omission of the plaintiff ‘himself, who 
allows a judgment for costs -to ‘be ‘entered 
against him as a consequence of ‘his abandon- 
ing or not following up his cause; òr being 
absent when his presence is required. Sando- 
val v. Rosser, 86 Tex. 682, 26 S. W. 933; Deel- 
ey v: Heintz, 169 N. Y. 129, 62 N. E. 158; 
Boyce v. Snow, 88 Ill. App. 405; Southern 
Cotton Oil Co. v. S. Breen & Co., 171 N. C. 51, 
87 S. E. 938, 938. T 

An involuntary nonsuit is one which takes 
place when the plaintiff fails to appear when 
his ease is before the court for trial or at the 
time when the jury are to deliver their ver- 
dict, or when he has given no evidence qn 
which a jury may find a verdict, or when his 
case is put out of court by some adverse rul- ` 
ing which precludes a recovery. Boyce v. 
Snow, 187 Il. 181, 58 N. E. 408; Deeley vy. 
Heintz, 169 N. Y. 129, 62 N. B. 15 58: Stults v. 
Forst, 135 Ind. 297, 34 N. E. 1125; Wiliams 
v. Finks, 156 Mo. 597, 57 S. W. 732. 

A peremptory nonsuit is a compulsory or 
involuntary nonsuit, ordered by the court up- - 
on a total failure of the plaintiff to substan- 
tiate his claim by evidence. ` Jacques v. 
Fourthman, 137 Pa. 428, 20 A, 802.. 


Motion for Nonsuit 


A motion in the nature of a demurrer to 
the evidence. Woods v. Wikstrom, 67 Or. 
581, 185 P. 192,195; Biurrun v. Elizalde, 75 
Cal. App. 44, 242 P. 109, 113. 


NOOK OF LAND. In English law.. Twelve 
acres and a half. 


NORI TSUKUDANI. Seaweed. Whgn dried, 
cut up, cooked with shoyu and sugar, and 
canned it is classifiable under paragraph 200, 
Tariff Act 1913, as “prepared vegetables.” 
Togasaki & Co.. v. U. S. 12 Ct. Cust. App. 463, 
465, 


NORMAL. According to, constituting, or not 
deviating from an established norm, rule, or 
principle; conformed to a type, standard or 
regular form; performing the proper func- 
tions; regular: natural. Webster. 


NORMAL LAW. A term employed by mod- 
eru writers ou jurisprudence to denote the 
law as it affects persons who are in a normal 
condition ; i. e, sui juris and sound in mind. 


NORMAL MIND. One which in strength and 
capacity ranks reasonably well with the ave- 
rage of the great body of men and women who 
make up organized human society in general 
and are by common consent recognized as sane 
and competent to perform the ordinary duties 
and assume the ordinary responsibilities of 
life. State v. Haner, 186 Iowa, 2159, 173 N. 
W. 225, 226, 


NORMAL SCHOOL. See School. 


NORMALLY. As a rule; regularly ; accord- 
ing to. rule, general custom, ete. Palmer y. 
Jordan Mach. Co. (C. C.) 186 F. 504. 


NORMAN FRENCH 


NORMAN. FRENCH. The tongue in which 
several formal proceedings of state in Eng- 
land-are still carried on. The language, hav- 
ing:remained the same since the date of the 
Corigquest, at which it was introduced into 
England, is very different from the French 
of this day, retaining all the peculiarities 
which at that time distinguished every. prov- 
ince from the rest. A peculiar mode of pro- 
nunciation (considered authentic) is handed 
down and preserved by the officials who have, 
on particular occasions, to speak the tongue. 
Norman French was the language of English 
legal procedure till the 36 Edw. ITI. (A. D. 
1362), Wharton, 


NORROY. In English law. The title of the 
third of the three kings-at-arms, or provincial 
heralds, 

NORTH. In a description in a deed, unless 
qualified or controlled by other words, it 
means due north. Northerly in a grant, where 
there is no object to direct its inclination to 
the east or west, must be construed to mean 
north. Brandt v. Ogden, 1 Johns. (N. Y.) 156; 
Currier v. Nelson, 96 Cal. 505, 31 P. 531, 746, 
31 Am. St. Rep. 239; Green v. Palmer, 68 Cal. 
App. 393, 229 P. 876, 879. 


NORTHAMPTON TABLES. Longevity and 
annuity tables compiled from bills of mortali- 
ty kept in All Saints parish, England, in 1735- 
1780. 


NORTHAMPTON, ASSIZE OF. An assize 
held in 1176; in it, the king confirmed and 
perfected the judicial legislation which he had 
begun ten years before in the Assize of Clar- 
endon. Stephen, Cr. Proc. in 2 Essays in 
Anglo-Amer. L. H. 445; Mrs. J. R. Green in 
1 id. 


NORTHWEST. TERRITORY. A name for- 
merly applied to the territory northwest of the 
Ohio river. 


Noscitur a sociis. It is known from its asso- 
ciates. 1 Vent. 225. The meaning of a word 
is or may be known from the accompanying 
words. 3 Term R. 87; Broom, Max. 588. Un- 
der this rule general and specific words, capa- 
ble of analogous meaning, when associated 
together, take color from éach other, so that 
general words are restricted to a sense anal- 
ogous to less general. Ex parte Amos, 93 
Fla. 5, 112 So. 289, 298; Curtis & Hill Gravel 
& Sand Co. v. State Highway Commission, 91 
N. J. Eq. 421, 111 A. 16, 19; State v. Western 
Union Telegraph Co., 196 Ala, 570, 72 So. 99, 
100. 


Noscitur ex socio, qui non cognoscitur ex se. 
Moore, 817. He who cannot be knówn from 
himself may be known from his associate. 


NOSOCOMI. 
have the: management and care of hospitals 
for paupers: i 


In: the civil law. Persoùs who 
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NOSTRUM. A quack, patent, or proprietary 
medicine recommended by its proprietor, or 
one the ingredients of which are kept secret 
for the purpose of restricting the profits of 
sale to the inventor or proprietor. World’s 
Dispensary Medical Ass’n y. Collier, 86 Misc. 
217, 148 N. Y. S. 405, 409. 


NOT EXCEEDING. Usually a term of limi- 
tation only, denoting uncertainty of amount. 
Stuyvesant Ins. Co. v. Jacksonville Oil Mill 
(C. C. A.) 10 F.(2d) 54, 56. 


NOT FOUND. These words, indorsed on a 
bill of indictment by a grand jury, have the 
same effect as the indorsement “Not a true 
bill” or “Jgnoramus.” 

See, also, Non Est. Inventus. 


NOT GUILTY. A plea of the general issue in 
the actions of trespass and case and in crim- 
inal prosecutions. 

The form of the verdict in criminal cases, 


where the jury acquit the prisoner. 4 Bl. 
Comm. 361. 
NOT GUILTY BY STATUTE. In English 


practice. A plea of the general issue by a de- 
fendant in a civil action, when he intends to 
give special matter in evidence by virtue of 
some act or acts of parliament, in which ease 
he must add the reference to such act or 
acts, and state whether such acts are public or 
otherwise. But, if a defendant so plead, he 
will not be allowed to plead any other defense, 
without the leave of the court or a judge. 


‘Mozley & Whitley. 


NOT LATER THAN. “Within” or “not be- 
yond” time specified. Hansen y. Bacher (Tex. 
Com. App.) 299 S. W. 225, 227, 


NOT LESS THAN. The words “not less than” 
signify in the smallest or lowest degree, at the 
lowest estimate; at least. Watson v. City of 
Salem, 84 Or. 666, 164 P. 567, 568; Miller Y. 
Rodd, 285 Pa. 16, 131 A. 482, 483. 


NOT POSSESSED. A special traverse used 
in an action of trover, alleging that defendant 
was not possessed, at the time of action 
brought, of the chattels alleged to have been 
converted by him. 


NOT PROVEN. A verdict in a Scotch crim- 
inal trial, to the effect that the guilt of the 
accused is not made out, though his innocence 
is not clear. 


NOT SATISFIED. A return sometimes made 
by sheriffs or constables to a writ of execu- 
tion; but it is not a technical formula, and is 
eondemned by the courts as ambiguous and in- 
sufficient, See Martin v. Martin, 50 N, C. 346; 
Langford v. Few, 146 Mo, 142, 47 S. W. 927, 
69 Am. St. Rep. 606; Merrick v. . Carter, 205 
Tl. 73, 68 N. E. 750. 


NOT TO BE PERFORMED: WITHIN ONE 
YEAR. The clause “not to be-performed with- 
in one year” includes any agreement which by 
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a reasonable interpretation in view of all the 
circumstances does not admit of its perform- 
ance, according to its language and intention, 
within one year‘from the time of its making. 
Mrs. K. Edwards & Sons v. Farve, 110 Miss. 
864, 71 So. 12, 13. 


NOT TRANSFERABLE. These words, when 
written across the face of a negotiable in- 
strument, operate to destroy its negotiability. 
Durr v. State, 59 Ala. 24. 


NOTA. Lat. In the civil law. A mark or 
brand put upon a person by the law. Mackeld. 
Rom. Law, § 185. 


NOTA. In civil and old European law. 
Short-hand characters or marks of contrac- 
tion, in which the emperors’ secretaries took 
down what they dictated. Spelman; Calvin. 


NOTARIAL. Taken by a notary; performed 
by a notary in his official capacity ; belonging 
to a notary and evidencing his official charac- 
ter, as, a notarial seal. 


NOTARIAL WILL. A will executed by the 
testator in the presence of a Notary Public 
and two witnesses. 


NOTARIUS. Lat. 


In Roman Law 


A draughtsman; an amanuensis; a short- 
hand writer; one who took notes of the pro- 
ceedings in the senate or a court, or of what 
was dictated to him by another; one who pre- 
pared draughts of wills, conveyances, ete. 


In Old English Law 


A scribe or scrivener who made short 
draughts of writings and other instruments; 
anotary. Cowell. 


NOTARY PUBLIC. A public officer whose 


function is to administer oaths; to attest and 
certify, by his hand and official seal, certain 
classes of documents, in order to give them 
credit and authenticity in foreign jurisdic- 
tions; to take acknowledgments of deeds and 


other conveyances, and certify the same; and- 


to perform certain official acts, chiefly in com- 
mercial matters, such as the protesting of 
notes and bills, the noting of foreign drafts, 
and marine protests in cases of loss or dam- 
age. See Kirksey v. Bates, 7 Port. (Ala.) 531, 
31 Am. Dee, 722; First Nat. Bank v. German 
Bank, 107 Iowa, 548, 78 N. W. 195, 44 L. R. A. 
133, 70 Am. St. Rep. 216; In re Huron, 58 
Kan. 152, 48 P. 574, 36 L. R. A. 822, 62 Am. 
St. Rep. 614; Bettman v. Warwick, 108 PF. 
46,47 C. C. A. 185; Patterson v. United States, 
120 C. C.. A. 650, 202 F. 208, 210. 


NOTATION. In English probate practice, the 
act of making a memorandum of some special 
circumstance on a probate or letters of admin- 
istration. Thus, where a grant is made for 
the whole personal estate of the deceased with- 
in the United Kingdom, which can only be 


NOTES 


done in the case of a person dying domiciled 
in England, the fact of his having been so 


domiciled is noted on the grant. Coote, Prob. 
Pr. 36; Sweet. 
NOTCHELL, or NOCHELL. “Crying the 


wife’s Notchell” seems to have been. a means 
of preventing her running up debts against 
her husband. See 20 Law Mag. & Rev. 280. . 


It is the custom in Lancashire for‘a man to ag- 
vertise that he will not be responsible for debts con- 
tracted by her [his wife] after that date. He is 
thus said to-notchel her, and the advertisement is 
termed a notchel notice. N. and Q., 7th ser., VIII, 
268, quoted in Cent. Dict. 


NOTE, v. To make a brief written state- 
ment; to enter a memorandum; as to note 
an exception, 


—Note a bill. When a foreign bill has been 
dishonored, it is usual for a notary public to 
present it again on the same day, and, if it be 
not then paid, to make a minute, consisting 
of his initials, the day, month, and year, and 
Treason, if assigned, of non-payment. The 
making of this minute is called “noting the 
bill.” Wharton. 


NOTE, » An abstract, a memorandum; an 
informal statement in writing. Also a nego- 
tiable promissory note. Road Improvement 
Dist. No. 4 of Cleveland County v. Southern 
Trust Co., 152 Ark. 422, 239 S. W. 8, 11; 
American Nat. Bank y. Marshall, 122 Kan. 
793, 253 P. 214, 215. See Bought Note; 
Notes; Judgment Note; Promissory Note; 
Sold Note. 


—Note of a fine. In old conveyancing. One 
of the parts of a fine of lands, being an ab- 
stract of the writ of covenant, and the con- 
cord; naming the parties, the parcels of land, 
and the agreement. 2 Bl. Comm. 351. 


—Note of allowance. In English practice. <A 
note delivered by a master to a party to a 
cause, who alleged that there was error in 
law in the record and proceedings, allowing 
him to bring error. 


—Note of hand. A popular name for a prom- 
issory note. Perry yv. Maxwell, 17 N. C. 496; 
Hopkins v. Holt, 9 Wis. 280. ` 


—Note of protest. A memorandum of the fact 
of protest, indorsed by the notary upon the 
bill, at the time, to be afterwards written out 
at length. 


—Note or memorandum. The statute of frauds 
requires a “note or memorandum” of the par- 
ticular transaction to be made in writing and 
signed, etc. By this is generally understood 
an informal minute or memorandum made on 
the spot. See Clason v. Bailey, 14 Johns. (N. 
Y.) 492. 


NOTES. In practice. Memoranda made by a 
judge on a trial, as to the evidence adduced, 
and the points reserved, ete. A copy of the 
judge’s notes may be obtained from his clerk. 


NOTHUS 


NOTHUS. Lat. In Roman law. A natural 
child or a person of spurious birth. 


NOTICE. Information; the result of obser- 
vation, whether by the senses or the mind; 
knowledge of the existence of a fact or state 
of affairs; the means of knowledge. Used in 
this sense in such phrases as “A. had notice 
of the conversion,” “a purchaser without no- 
tice of fraud,” etc. See Abercrombie v. Vir- 
ginia-Carolina Chemical Co., 206 Ala. 615, 91 
So. 311, 312; Knights and Ladies of Security 
v. Bell, 93 Okl. 272, 220 P. 594, 597. 


Knowledge of facts which would naturally lead an 
honest and prudent person to make inquiry consti- 
tutes “notice” of everything which such inquiry pur- 
sued in good faith would disclose. Twitchell v. Nel- 
son, 131 Minn. 375, 155 N. W. 621, 624; German- 
American Nat. Bank of Lincoln v. Martin, 277 IlL 
629, 115 N. E. 721, 729; Commercial Credit Corpora- 
tion v. Coover, 101 N. J.- Law, 530, 129 A. 187, 188; 
United States y, ‘Booth-Kelly Lumber Co. D. C.) 246 
F. 970, 972.. 

Notice is. either (1) statutory, 4. e made so by 
legislative enactment; (2) actual, which brings the 
a fact directly home te the party; 
or (3) constructive. Constructive notice may be sub- 
divided into: (a) Where there exists actual notice 
of matter, to which equity has added constructive 
notice of facts, which an inquiry after such matter 
would have elicited;° and (b) where there has been 
a designed abstinence from inquiry for the very 
purpose of escaping notice, Wharton, 


In another sense, “notice” means informa- 
tion of an“act to be done or required to be 
done; as of a‘motion to be made, a trial to be 
had, a plea or answer to be put in, costs to be 
taxed, etc. In this sense, “notice” means an 
advice, or written warning, in more or less 
formal shape, intended to apprise a person of 
some proceeding in which his interests are 
involved, or informing him of some fact which 
it is his right to know and the duty of the no- 
tifying party to communicate. 

Under the Negotiable Instrument Law “no-~ 
tice” of infirmity of instrument is. actual 
knowledge or knowledge of such facts that tak- 
ing note amounts to bad faith. Glendo State 
Bank v. Abbott, 30 Wyo. 98, 216 P. 700, 702, 34 
A. L. R. 294; Price Real Estate & Insurance 
Co. v. Jones, 191 N. C. 176, 131 8. E. 587, 589; 
Johanna v. Lennon, 32 N. D. 71, 155 N. W. 685, 
686. 


Classification 


Notice is actual or constructive. Actual no- 
tice has been defined as notice express'y and 


actually given, and brought home to the party ` 


directly. Jordan’v. ‘Pollock, 14 Ga. 145; Mc- 
Cray v. Clar, 82 Pa. 457; Morey v. Milliken, 
86 Me. 464, 30 A. 102. The term “actual no- 
tice,” however, is generally given a wider 
meaning as embracing two ‘classes, express 
and implied; the former includes all knowl- 
edge of a degree above that which depends 
upon collateral inference, or which imposes 


upon the. party the further duty of. inguiry;. 


the latter imputes knowledge. to the party be- 


cause he is shown to be conscious of having 
the means of knowledge. In this sense actual 
notice is such notice as is positively proved to 
have been given to a party directly and per- 
sonally, or such as he is presumed to have 
received personally because the evidence with- 
in his knowledge was sufficient to put him 
upon inquiry. Picklesimer y. Smith, 164 Ga. 
600, 189 S. E. 72, 74; Brinkman v. Jones, 44 
Wis. 498; White v. Fisher, 77 Ind. 65, 40 Am. 
Rep. 287; Clark v, Lambert, 55 W. Va. 512, 47 
S. E. 312; Hopkins v. McCarthy, 121 Me. 27, 
115 A. 513, 515; Rector v. Wildrick, &9 Okl. 
172, 158 P. 610, 613; Citizens’ State Bank of 
Greenup v. Johnson County, 182 Ky. 581, 207 
S. W. 8, 11. Constructive notice is informa- 
tion or knowledge of a fact imputed by law 
to a person, (although he may not actually 
have it,) because he could have discovered the 
fact by proper diligence, and his situation was 
such as to cast upon him the duty of inquiring 
into it. Baltimore v. Whittington, 78 Md. 231, 
27 A. 984; Wells v. Sheerer, 78 Ala. 142; Jor- 
dan v. Pollock, 14 Ga. 145; Jackson v. Wald- 
stein (Tex. Civ. App.) 27 S. W. 26; Acer v. 
Westcott, 46 N. Y. 384, 7 Am. Rep. 355; 
Charles y. Roxana Petroleum Corporation (C. 
C. A.) 282 F. 983, 988; City of Dallas v. Rut- 
ledge (Tex. Civ. App.) 258 S. W. 5384, 588. 
Further as to the distinction between actual 
and constructive notice, see Baltimore v. 
Whittington, 78 Md. 281, 27 A. 984; Thomas 
v. Flint, 123 Mich. 10, 81 N. W. 986, 47 L. R. A. 
499; Vaughn v. Tracy, 22 Mo. 420; Peterson 
v. Harper, 13 Ga. App. 112, 78 S. E. 942, 944. 
Notice is also further classified as express 
or implied. Express notice embraces not only 
knowledge, but also that which is communi- 
cated by direct information, either written or 
oral, from those who are cognizant of the 
fact communicated. Baltimore v. Whitting- 
ton, 78 Md. 231, 27 A. 984. Implied notice is 
one of the varieties of actual notice (not 
constructive) and is distinguished from “ex- 
press” actual notice. It is notice inferred or 
imputed to a party by reason of his knowledge 
of facts or circumstances collateral to the 
main fact, of such a character as to put him 
upon inquiry, and which, if the inquiry were 
followed up with due diligence, would lead 
him definitely to the knowledge of the main 
fact. Rhodes v. Outcalt, 48 Mo. 370; Balti- 


. more v. Whittington, 78 Md. 231, 27 A. 984; 


Wells v. Sheerer, 78 Ala. 147. 

“Constructive notice” is a presumption of 
law, making it impossible for one to deny the 
matter concerning which notice is given, while 
“implied notice” is a presumption of fact, re- 
lating to what one can learn by reasonable in- 
quiry, and arises from actual notice of cir-. 
cumstances, and not from cons:ructive no- 
tice. Charles v. Roxana Petroleum Corpora- 
tion (C. C. A.) 282 F. 9&3, 988. Or as other- 
wise defined, implied notice may be said to ex- 
ist where the fact in question lies open to the 
knowledge of the party, so that the exercise of 
reasonable. observation and watchfulness 
would not fail to apprise him of. it, although 
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no one has told him of it in-so many words: 
See Philadelphia v. Smith (Pa.) 16 A. 493. 


Other Compound and Descriptive Terms 


—Averment of Notice. The statement in a 
pleading that notice has been given. 


—Immediate notice. “Immediate notice” of 
loss under an insurance policy means notice 
within reasonable time under circumstances 
of case. National Surety Co. v. Western Pac. 
Ry. Co., 200 F. 675, 687, 119 ©. C. A. 91; 
Southern States Fire Ins. Co. v. Hand-Jordan 
Co., 112 Miss. 565, 73 So. 578, 579; Wood- 
lock. v. Ætna Life Ins. Co. (Mo. Sup.) 225 
S. W. 994, 898; Piedmont Grocery Co. v. 
Hawkins, 87 W. Va. 38, 104 8. E. 736, 738; 
Frommelt yv. Travelers’ Ins, Co., 150 Minn. 
66, 184 N. W. 565, 566. 


—Judicia}! notice. The act by which a court, 
in conducting.a trial, or framing its decision, 
will, of its own motion, and without the pro- 
duction of evidence, recognize the existence 
and truth of certain facts, having a bearing 
` on the controversy at bar, which, from their 
nature, are not properly the subject of tes- 
timony,;or which are universally regarded 
as established by common notoriety, e. g., the 
laws of the state, international law, histori- 
eal events, the constitution and course of 
nature, main . geographical features, etc. 
North Hempstead v. Gregory, 53 App. Div. 
350, 65 N. Y. S. 867; State v. Main, 69 Conn. 
123, 37 A. 80, 36 L. R. A. 623, 61 Am. St. 
Rep. 30. The cognizance of certain facts 
which judges and jurors may properly take 
and act upon without proof, because they 
already known them. United States v. Ham- 
mers (D. ©.) 241 F. 542, 543. The true con- 
ception of what is “judicially known” is that 
of something which is not, or. rather need 
not be, unless the tribunal wishes it, the 
subject of either evidence or argument. 
Chiulla de Luca v. Board of Park Com’rs of 
Gity of Hartford, 94 Conn. T, 107 A. 611, 612. 
The limits of “judicial notice” cannot be pre- 
scribed with exactness, but notoriety is, gen- 
erally speaking, the ultimate test of facts 
sought to be brought within the realm of 
judicial notice; in general, . 
ters so notorious that a production of evi- 
dence would be unnecessary, matters which 
the judicial function supposes the judge to 
be acquainted with actually or theoretically, 
and matters not strictly included under ei- 
ther of such heads. Gottstein y. Lister, 88 
Wash. 462, 153 P. 595, 602, Ann. Cas. 1917D, 
1008. : 


—Legal notice. Such notice as is adequate in 
point of law; such notice as the law requires 
to be given for the specific purpose. or in the 
particular case. See Sanborn v. Piper, 64 
N. H. 335, 10 A. 680; ; People’s Bank v. 7, Btting, 
17 Phila. (Pa.) 285. 


—Notice. in lieu of service. 
ally serving a writ of summons (or other legal 


it covers mat-. 


In lieu of person-` 


_ NOTICE 


process,): in English practice, the court oc- 
easionally allows the plaintiff (or other par- 
ty) to give notice in lieu of service, such:-no- 
tice being such as will in all probability reach 
the party. This notice is peculiarly appro- 
priate in the case of a foreigner out of the 
jurisdiction, whom it. is desired to serve with 
a writ of summons. Sweet. : 


—Notice of action. When it is intended to 
sue certain particular individuals, as in the 
ease of actions against justices of the peace, 
it is necessary in some jurisdictions to give 
them notice of the action some time: before, 


—Notice of appearance. See Appearance. . 


=-Notice of dishonor. See Dishonor. 


—Natice of lis pendens. See Lis Pendens. 


—Notice of protest. See Protest. 


—Notice of judgment. It is required by stat- 
ute in several of the states that. the party 
for whom the verdict in an action has been. 
given shall serve upon the other. party. or 
his attorney a written notice of the time when 
judgment is entered. The time allowed for 
taking an appeal runs from such notice. 


—Notice of motion. A notice in writing, en- 
titled ina cause, stating that, on a certain 
day designated, a motión will be made to the 
court for the purpose or object stated. Field 
v. Park, 20 Johns. (N. Y.) 140. 


—Notice of trial. A notice given by one..of. 
the parties in an action to the other, after 
an issue has been reached,.that he intends’ 
to bring the cause: forward for trial at the 
next term of the court. 


—Notice to admit. In the practice of the 
English high court, either party to an action 
may call on the other party by notice to ad- 
mit the existence and execution of any docu- 
ment, in order to save the expense of prov- 
ing it at the trial; and the party refusing 
to admit must bear the costs of proving. it 
unless the judge certifies that the: refusal to- 
admit was reasonable. No costs of proving 
a document will in general be allowed, unless. 
such a notice is given. Rules of Court, xxxii. 

2; Sweet. . 


—Notice to piead. This is a notice which, in 
the practice of some states, is prerequisite 
to the taking judgment by default. It pro- 
ceeds: from the plaintiff, and warns the de- 
fendant that he must plead to the declara- 
tion or complaint within a prescribed time. 


—Notice to produce. In practice. A notice 
in writing, given in an action at law, requir- 
ing the opposite party to produce’ a certain 
described paper or document at the trial. 
Chit. Archb. Pr. 230; 8 Chit. Gen. Pr. 834. 


—Notice to quit. A written notice given by a 
landlord to his tenant, stating that the former ` 
desires to repossess himself of the demised 


NOTICE 


premises, and that the latter is required to 
quit and remove from the same at a time 
designated, either at the expiration of the 
term, if the tenant is in under a lease, or 
immediately, if the tenancy is at will or by 
sufferance. .The term is also sometimes ap- 
plied to a written notice given by the tenant 
to the landlord, to the effect that he intends 
to quit the demised premises and deliver 
possession of the same on a day named. 
Garner v. Hannah, 6 Duer (N. Y.) 270; Oakes 
v. Munroe, 8 Cush. (Mass.) 287. 


—Personal notice. Communication of notice 
orally or in writing (according to the circum- 
stances) directly to the person affected or to 
be charged, as distinguished from construc- 
tive or implied notice, and also from notice 
imputed to him because given to his agent 
or representative. See Loeb v. Huddleston, 
105 Ala. 257, 16 So. 714; Pearson v. Love- 
joy, 53 Barb. (N. Y.) 407. 


—Presumptive notice. Implied actual notice. 
The difference between “presumptive” and 
“constructive” notice is that the former is 
an inference of fact which is capable of be- 
ing explained or contradicted, while the lat- 
ter is a conclusion of law which cannot be 


contradicted. Brown v. Baldwin, 121 Mo. 
106, 25 S. W. 858; Drey v. Doyle, 99 Mo, 
459, 12 S. W. 287; Brush v. Ware, 15 Pet. 


98, 10 L. Ed. 672. 


—Public notice. Notice given to the public 
generally, or to the entire community, or to 
all whom it may concern. See Pennsylvania 
Training School v. Independent Mut. F. Ins. 
Co., 127 Pa, 559, 18 A. 392. 


—Reasonable notice. Such notice or informa- 
tion of a fact as may fairly and properly be 
expected or required in the particular circum- 
stances. Sterling Mfg. Co. v. Hough, 49 Neb. 
618, 68 N. W. 1019; Mallory v. Leiby, 1 Kan. 
102; Commonwealth v. Central Dist. Tele- 
phone Co., 248 Pa. 588, 90 A. 338, 340. 


NOTIFY. To make known. In legal pro- 
ceedings, and in respect to public matters, 
this word is generally, if not universally, 
used as importing a notice given by Some per- 
son, whose duty it was to give it, in some 
manner prescribed, and to some person en- 
titled to receive it, or be notified. Appeal of 
Potwine, 31.Conn. 384. And see Home Benefit 
Ass'n of Angelina County v. Jordan (Tex. 
Civ. App.) 191 8S. W. 725, T28. 


NOTING. The act of a notary in minuting 
on a bill of exchange, after it has been pre 


sented for acceptance or payment, the initials: 
of his name, the date of the day, month, and: 


year when such presentment was made, and 


the reason, if any has been assigned, for non- 


acceptance or non-payment, together with his 
charge. The noting’ is not indispensable, it 
being only a part of the protest; it will not 
supply the protest; 4 Term 175. 


1260 


NOTIO. Lat. In the civil law. The power 
of hearing and trying a matter of fact; the 
power or authority of a judeg; the power 
of hearing causes and of pronouncing sen- 
tence, without any degree of jurisdiction. 
Calvin. 


NOTITIA. Lat. 
intelligence ; 


Knowledge; 
notice. 


information ; 


Notitia dicitur a noscendo; et notitia non debet 
claudicare. Notice is named from a knowl- 
edge being had; and notice ought not to halt, 
{i. e., be imperfect. ] 6 Coke, 29. 


NOTORIAL. The Scotch form of “notarial,” 
(q. v.) Bell. 


NOTORIETY. The state of being notorious 
or universally well known. 


Proof by Notoriety 


In Scotch law, dispensing with positive tes- 
timony as to matters of common knowledge 
or general notoriety, the same as the “ju- 
dicial notice” of English and American law. 
See Notice. 


NOTORIOUS. Open; generally or common- 
ly known aud spoken of. McNeill v. McNeill, 
166 Iowa, 680, 148 N. W. 648, 651; Record 
v. Ellis, 97 Kan. 754, 156 P. 712, 713, L. R. 
A. 1916E, 654, Ann. Cas. 1917C, 822; Spicer 
v. Spicer, 249 Mo. 582, 155 S. W. 832, 835, 
Ann, Cas. 1914D, 238. i 

In the law of evidence, matters deemed 
notorious do not require to be proved. There 
does not seem to be any recognized rule as 
to what matters are deemed notorious. Cas- 
es have occurred in which the state of society 
or public feeling has been treated as noto- 
rious; e€. g., during times of sedition. Best, 
Ev. 354; Sweet. 


NOTORIOUS INSOLVENCY. A condition of 
insolvency which is generally known through- 
out the community or known to the general 
class of persons with whom the insolvent has 
business relations, 


NOTORIOUS POSSESSION. In the rule 
that a prescriptive title must be founded on 
open and “notorious” adverse possession, this 
term means that the possession or character 
of the holding must in its nature possess 
such elements of notoriety that the owner 
may be presumed to have notice of it and. 
of its extent. Watrous v. Morrison, 33 Fla. 
261, 14 So. 805, 39 Am. St. Rep. 139. 


NOTOUR. In Scotch law. Open; notorious. 
A notour bankrupt is a debtor who, being un- 
der diligence by horning and caption of his 
ereditor, retires to sanctuary or absconds or 
defends by force, and is afterwards found 
insolvent by the court of session. Bell. 


Nova constitutio futuris formam imponere debet 
non prateritis. A new state of the law ought 
to affect the future, not the past. 2 Inst. 292; 


‘ Broom, Max. 34, 37. 
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NOVA CUSTUMA. The name of an imposi- 
tion or duty. See Antiqua Custuma. 


NOVA STATUTA. New statutes. An appel- 
lation sometimes given to the statutes which 
have been passed since the beginning of the 
reign of Edward III. 1 Steph. Comm. 68. 


NOV/E NARRATIONES. New counts. The 
collection called “Nove Narrationes” con- 
tains pleadings in actions during the reign 
of Edward III. It consists principally of dec- 
larations, as the title imports; but there are 
sonietimes pleas and subsequent pleadings. 
The Articuli ad Novas Narrationes is usually 
subjoined to this little book, and is a small 
treatise on the method of pleading. It first 
treats of actions and courts, and then goes 
through each particular writ, and the decla- 
ration upon it, accompanied with directions, 
and illustrated by precedents. 3 Reeve, Eng. 
Law, 152; Wharton. 


NOVALE.. Land newly plowed and convert- 
ed into tillage, and which has not been tilled 
before within the memory of man; also fal- 
low land. 


NOVALIS. 
ed a year after the first plowing. 
16, 30, 2. 


In the civil law. Land that rest- 
Dig. 50, 


Novatio non presumitur. Novation is not pre- 
sumed, Halk. Lat. Max. 109. 


NOVATION. The substitution of a new debt 
or obligation for an existing one. Civ. Code 
Cal. § 1530; Civ. Code Dak. § 863 (Comp. 
Laws N. D. 1913, § 5829; Rev. Code 8. D. 
1919, § 788); Hard y. Burton, 62 Vt. 314, 20 
A. 269; McCartney v. Kipp, 171 Pa. 644, 33 
A. 233; McDonnell v. Alabama Gold L. Ins. 
Co., 85 Ala. 401, 5 So. 120; Shafer’s Appeal, 
99 Pa. 246. 

The substitution by mutual agreement of 
one debtor for another or of one creditor 
for another, whereby the old debt is extin- 
guished, or the substitution of a new debt 
or obligation for an existing one, which is 
thereby extinguished. Pierce Fordyce Oil 
Ass'n y. Woods (Tex. Civ. App.) 180°S. W. 
1181, 1183; Martin v. Breckenridge (C. C. A.) 
14 ¥.(2d) 260, 262; Peters v. Poro’s Estate, 
96 Vt. 95, 117 A. 244, 249, 25 A. L. R. 615; 
Russell v. Centers, 153 Ky. 469, 155 S. W. 
1149, 1151. 

Essentials of “novation” are: a previous 
valid obligation; agreement of all parties 
to a new contract; extinguishment of the 
old contract; and validity of the new one. 
Hannan v. Murphy, 198 Iowa, 827, 200 N. 
W. 418, 419; McPike Drug Co. y. Williams, 
104 Okl. 244, 230 P. 904; In re Tagliabue’s 
Estate, 206 N. Y. S. 222, 228, 123 Misc. 666; 
Ceabuske v. Smolarz, 229 Mich, 100, 200 N. 
W. 945; District Nat. Bank of Washington 
v. Mordecai, 133 Md. 419, 105 A. 586; 
v. Baltimore & O. S. W. R. Co., 180 Ind. 495, 
103 N. E. 337, 342, 50 L. R. A. (N. 5.) 453. 


Cox. 


-NOVERINT UNIVERSI PER PRÆSENTES 


Novation is a contract, consisting of two 
stipulations,-one to extinguish an existing 
obligation; the other to substitute a new one 
in its place. Civ. Code La. art. 2185. The 
term was originally a technical. term of the 
civil law, but is now in very general use 
in English and American jurisprudence. 

In the civil law, there are three kinds of 
novation: (1) Where the debtor and creditor 
remain the same, but a new debt takes the 
place of the old one; (2) where the debt re- 
mains the same, but a new debtor is substi- 
tuted; (3) where the debt and debtor remain, 
but a new creditor is substituted. Adams v. 
Power, 48 Miss. 451. 


Every novation embraces, necessarily, an accord 
and satisfaction; the principal distinguishing fea- 
ture between them being that a novation implies 
the extinguishment of an existing debt by the par- 
ties thereto and its transition into a new existence 
between the same or different parties, whereas, an 
“accord and satisfaction” relates solely to the ex- 
tinguishment of the debt or obligation. Cooke v. 
McAdoo, 8 N. J. Law, 692, 90 A. 302, 303. 


NOVEL ASSIGNMENT. 
ment. 


NOVEL DISSEISIN. See Assise of Novel Dis- 
seisin. o 


See New Assign- 


NOVELLÆ (or NOVELLÆ CONSTITU- 
TIONES.) New constitutions; generally 
translated in English, “Novels.” The Latin 


name of those constitutions which were is- 
sued by Justinian after the publication of 
his Code; most of them being originally writ- 
ten in Greek. After his death, a collection 
of 168 Novels was made, 154 of which had 
been issued by Justinian, and the rest by his 
successors. These were afterwards included 
in the Corpus Juris Civilis, (q. v.,) and now 
constitute one of its four principal divisions. 
Mackeld. Rom. Law, § 80; 1 Kent, Comm. 
541. 


NÖVELLÆ LEONIS. The ordinances of the 
Emperor Leo, which were made from the year 
887 till the year 893, are so called. These 
Novels changed many rules of the Justinian 
law. This collection contains 113 Novels, 
written originally in Greek, and afterwards, 
in 1560, translated into Latin by Agileus. 
Mackeld. Rom, Law, § 84. 


NOVELS. The title given in English to the 
New Constitutions (Vovelle Constitutiones) of 
Justiniau and his successors, now forming a 
part of the Corpus Juris Civilis. See Novella. 


NOVELTY. An objection to a patent or claim 
for a patent on the ground that the invention 
is not new or original is called an objection 
“for want of novelty.” 


NOVERCA. Lat. 


In the civil law. 
mother. ` 


A step- 


NOVERINT UNIVERSI PER PRÆSENTES. 
Know all men by these presents. Formal 


NOVI OPERIS NUNCIATIO 


words used at the commencement of deeds 
of release in the Latin forms. 


“NOVI OPERIS NUNCIATIO. Lat. Denuncia- 
tion of, or protest agaiust, a new work. This 
was a species of remedy in the civil law, avail- 
able to a person who thought his rights or his 
property were threatened with injury by the 
act of his neighbor in erecting or demolishing 
any structure, which was called a “new 
work.” In such case, he might go upon the 
ground, while the work was in progress, and 
publicly protest against or forbid its com- 
pletion, in the presence of the workmen or of 
the owner or his representative. 


NOVIGILD. In Saxon law. A pecuniary sat- 
isfaction for an injury, amounting to nine 
times the value of the thing for which it was 
paid. Spelman. 


NOVISSIMA RECOPILACION. (Latest Com- 
pilation.) The title of a collection of Spanish 
law compiled by order of Don (Carlos IV. in 
1805. 1 White, Recop. 355 


NOVITAS. Lat. 
thing. 


Novelty; newness; a new 


Novitas non tam utilitate prodest quam novitate 
perturbat. A novelty does not benefit so much 
by its utility as it. disturbs by its novelty. 
Jenk, Cent. p. 167, case 23. 


NOVITER PERVENTA, or NOVITER AD NO- 
TITIAM PERVENTA. In ecclesiastical proce- 
dure. Facts “newly come” to the knowledge 
of a party to a cause. Leave to plead facts 
noviter perventa is generally given, in a prop- 
er case, even after the pleadings are closed. 
Phillim. Ecc. Law, 1257; Rog, Ece. Law, 723. 


NOVODAMUS.. In old Scotch law. (We give 
anew.) The name given to a charter, or clause 
in a charter, granting a renewal of a right. 
Bell. 


Novum judicium non dat novum jus, sed declarat 
antiquum; quia judicium est juris dictum et per 
judicium jus est noviter revelatum quod diu fuit 
velatum. A new adjudication does not make 
a new law, but declares the old; because ad- 
judication is the utterance of the law, and 
by adjudication the law is newly revealed 
which was for a long time hidden. 10 Coke, 
42. 


NOVUM OPUS. Lat. In the civil law. A 
new work. See Novi Operis Nunciatio: 


NOVUS HOMO. Lat. A new man. This 
term is applied to a man who has been par- 
doned of a crime, and so made, as it were, 
a “new man.” 


NOW. At this time, or at the present mo- 
‘ment; 
something done. 
426, 15 P. 687. 


Pike v. 


At the present time. Nutt 


v. U. 5., 26 Ct, CL 15. Shubert v, Rósenberger ; 


or at a time contemporaneous with: 
Kennedy, 15: Or. : 


(C. C. A.) 204 F. 934, 935; Walker v. Dwelle, 
187 Iowa, 1384, 175 N. W. 957, 960. 

“Now” as used in a statute ordinarily re- 
fers to the date of its taking effect, but the 
word is sometimes used, not with reference 
to the moment of speaking but to a time con- 
temporaneous with something done, and may 
mean at the time spoken of or referred to as 
well as at the time of speaking. State v. City 
of St. Lawrence, 101 Kan. 225, 165 P. 826. 

Word “now” used in will refers to time of 
testator’s death, Tate v. Tate, 160 Ga. 449, 
128 S. E. 393, 3895; but, in light of context, 
may apply to date of will, Merrill y. Win- 
chester, 120 Me. 203, 118 A. 261, 264; United 


. States Trust Co. of New York v. Nathan, 187 


N. Y. S. 649, 651, 19$ App. Div. 126, 


NOXA. Lat. In the civil law. Any dam- 
age or injury done to persons or property by 
an unlawful act committed by a man’s slave 
or animal. An action for damages lay against 
the master or owner, who, however, might cs- 
cape further. responsibility by delivering up 
the offending agent to the party injured. 
“Nove” was also used as the designation of 
the offense committed, and of its punishment, 
and sometimes of the slave or animal doing 
the damage. 


Noxa sequitur caput. The injury [i. e., liabil- 
ity to make good an injury caused by a slave] 
follows the head or person, [i. e., attaches to 
his master.] Heinecc. Elem. 1. 4, t. 8, § 1231. 


NOXÆ DEDITIO. The surrender of a slave 
who has committed a misdeed. The master 
may elect whether he will pay the damages 
assessed or surrender the slave. Hunter, 
Rom. Law, 166. 


NOXAL ACTION. An action for damage done 
by slaves or animals. Sandars, Just. Inst. 
(5th Ed.) 457. 


NGXALIS ACTIO. Lat. In the civil law. 
An action which lay against the master of 
a Slave, for some offense (as theft or rob- 
bery) committed or damage. or injury done 
by the slave, which was called “noza.” Usu- 
ally translated “noxal action.” : 


NOXIA. Lat. In the civil law. An offense 
committed or damage done by a Slave. Inst. 
4, 8,1. 


NOXIOUS. Hurtful; offensive; offensive to 
the smell. Rex v. White, 1 Burrows, 337. 
The word “noxious” includes the complex 
idea both of insalubrity and, offensiveness. 
Id. That which causes. or tends to cause in- 
jury, especially to health or morals. Moubray 
v. G. & M. Improvement Co.; 178 App. Div. 787, 
165 N. Y. S. 842, 843: 


` NUBILIS. Lat. Inthe civil law. Marriage-’ 


able; one who is of a proper age to be mar- 
ried. . 


NUCES COLLIGERE. ‘Lat. To collect nuts.’ 
This was formerly one of the works or serv ic- 
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es imposed: by lords. upon their inferior teb- 
ants.: Paroch. Antiq. 495. 


Nuda pactio obligationem non parit. A naked 
agreement [i. e., without consideration] does 
not beget an obligation. Dig. 2, 14, 7, 4; 
Broom, Max. 746. 


NUDA PATIENTIA. Lat. Mere sufferance. 


NUDA POSSESSIO. Lat. “Bare or mere pos- 
session. 


Nuda ratio et nuda pactio non ligant aliquem 
debitorem. Naked reason and naked promise 
do not bind any debtor. Fleta, 1 2, c. 60, 
§ 25. 


NUDE. Naked. This word is applied meta- 
phorically to à variety of subjects to indi- 
cate that they are lacking in some essential 
legal requisite. 


NUDE CONTRACT. One made without any 
consideration; upon which no action will lie, 
in conformity with the maxim “ex nudo pacto 
non oritur actio” 2 Bl. Comm. 445. 


NUDE MATTER. A bare allegation of a thing 
done, unsupported by evidence, 


NUDUM PACTUM. 


tn Roman Law 


Informal agreements not coming within 
any of the privileged classes. They could 
not be sued on. The term was sometimes used 
with a special and rather different meaning 
to express the rule that a contract without 
delivery will not pass property. Pollock, 
Contracts 743. Salmond, Jurisprudence 640. 

A naked pact; a bare agreement ;. a promise 
or undertaking made without any considera- 
tion for it. Justice v. Lang, 42 N. Y. 493, 1 
Am. Rep. 576; Wardell v. Williams, 62 Mich. 
50, 28 N. W. &00, 4 Am. St. Rep. 814. ' 


Nudum pactum est ubi nulla subest causa præ- 
ter conventionem; sed ubi subest causa, fit ob- 
ligatio, et parit actionem. A naked contract is 
where there is no consideration except the 
agreement; but, where there is a considera- 


tion, it becomes an obligation and gives a right: 


of action. Plowd. 309; Broom, Max. 745, 750. 


Nudum pactum ex quo non oritur actio. Nu- 
dum pactum is that upon which no action 
arises. Cod, 2, 3, 10; Id. 5, 14,1; Broom, 
Max. 676. 


NUEVA RECOPILACION. 
tion.) 
promulgated in the year 1567. 
Law, Introd. 79-81. 


The title of a code of Spanish law, 
Schm. Civil 


NUGATORY. Futile; ineffectual; invalid; 
destitute of constraining force or Vitality. A 
legislative act may be “nugatory” Lécause 
unconstitutional. Avery & Co, v. Sorrell, 157 
Ga. 476, 121 S. E. 828, 829, 


’ Gaslight Co., 122 N. Y. 18, 25 N. D. 


(New Compila-. 


NUISANCE. 


NUISANCE. Anything that unlawfully work- 


eth hurt, inconvenience, or damage. 3 BI. 
Comm. 216. 


That class of wrongs that arise from. the’ 


unreasonable, unwarrantable, or unlawful use 
by a person of his own property, either real 
or personal, or from his own. improper, in- 
decent, or unlawful personal conduct, work- 
ing an. obstruction of or injury to the right 
of another or of the public, and producing 
material annoyance, inconvenience, discom- 
fort, or hurt. Wood, Nuis. § 1; District of 
Columbia v. Totten, 55 App. D. C. 312, 5 F. 
(2d) 374, 380, 40 A. L. R. 1461; Petroleum Re- 


` 


fining Co. v. Commonwealth, 192 Ky. 272, 282 


S. W. 421, 423. 

Anything which is injurious to health, or is 
indecent or offensive to the senses, or an 
obstruction to the free use of proparty, so as 
to interfere with the comfortable enjoyment of 
life or property, or which unlawfully obstructs 
the free passage or use, in the customary man- 
ner, of any navigable lake or river, bay, 
stream, canal, or basin, or any public park, 
square, street, or highway, is a nuisance. Civ. 
Code Cal. § 3479. And see Veazie v. Dwinel, 
50 Me, 479; People v. Metropolitan Tel. Co., 
11 Abb. N. C. (N. Y.) 304; Bohan v. Port Jervis 
246, 9 
L. R. A. 711; Baltimore & P. R. Co. v. Fifth 
Baptist Church, 137 U. S. 568, 11 S. Ct. 185, 
34 L. Ed. 784; Id., 108 U. 8. 317, 2 S. Ct. 719, 
27 L. Ed. 739; Cardington v. Frederick, 46 
Ohio St. 442, 21 N. E. 766; Gifford v. Hulett, 
62 Vt. 342, 19 A. 230; Ex parte Foote, .70 
Ark. 12, 65 5, W. 706, 91 Am. St. Rep. 63; 
Carthage v. Munsell, 203 Ill. 474, 67 N. E. 
831; Northern Pac. R. Co. v. Whalen, 149 


U. 8. 157, 13 8. Ct. 822, 37 L. Ed. 686; Phinizy - 


v. City Council of Augusta, 47 Ga. 266; Allen 
v. Union Oil Co., 59 S. C. 571, 38 S. E. 274; 
Trueheart v. Parker (Tex. Civ. App.) 257 S: 
W. 640; Kroecker v. Camden Coke Co., 82 
N. J. Eq. 373, 88 A. 955, 957. 

In determining what constitutes a “nui- 
sance,” the question is whether the nuisance 
will or does produce such a condition of things 
as in the judgment of reasonable men is na- 
turally productive of actual physical discom- 
fort to persons of ordinary sensibility and 
ordinary tastes and habits. Meeks v. Wood, 
66 Ind. App. 594, 118 N. E. 591, £92, 


Classification 


Nuisances are commonly classed as publie 


and private, and mized. A public nuisance 
is one which affects an indefinite number of 
persons, or all the residents of a particular 
locality, or all people coming within the ex- 
tent of its range or operation, although the 
extent of the annoyance or damage inflict- 
ed upon individuals may be unequal. See 
Burnham v. Hotchkiss, 14 Conn. 317; Ches- 
brovgh y. Com'rs, 87 Ohio St. 508; Lansing v. 
Smith, 4 Wend. (N. Y.) 30, 21 Am. Dec. 89; 
Nolan v. New Britain, 69 Conn. 668, 38 A. 
703; Kelley v. New York, 6 Misc, 516, 27 N. 
Y. S. 164; Kissel v. Lewis, 156 Ind. 233, 59 


NUISANCE 


N. E. 478; Burlington v. Stockwell, 5 Kan. 
App. 569, 47 P. 988; Jones v. Chanute, 63 Kan, 
243, 65 P. 243; Civ. Code Cal. § 3480; Lade- 
man v. Lamb Const. Co. (Mo. App.) 297 S. W. 
184, 186; Calkins v. Ponca City, 89 Okl. 100, 
214 P. 188,192. A private nuisance was orig- 
inally defined as anything done to the hurt 
or annoyance of the lands, tenements, or 
hereditaments of another. 3 Bl. Comm, 216, 
See, also, Whittemore v. Baxter Laundry Co., 
181 Mich. 564, 148 N. W. 487, 52 L. R. A. (N. 
S.) 930, Ann. Cas. 1916C, 818; State v, Ring- 
old, 102 Or. 401, 202 P. 734, 735. As distin- 
guished from public nuisance, it includes any 
wrongful act which destroys or deteriorates 
the property of an individual or of a few per- 
sons or interferes with their lawful use or en- 
joyment thereof, or any act which unlawfully 
hinders them in the enjoyment of a common 
or public right and causes them a special in- 
jury different from that sustained by the gen- 
eral public. Therefore, although the ground 
of distinction between public and private 
nuisances is still the injury to the community 
at large or, on the other hand, to a single in- 
dividual, it is evident that the same thing or 
act may constitute a public nuisance and at 
the same time a private nuisance. See Heeg 
v. Licht, 80 N. Y. 582, 36 Am. Rep. 654; Balt- 
zeger v. Carolina Midland R. Co., 54 S. C. 
242, 32 S, E. 358, 71 Am. St. Rep, 789; Kava- 
nagh v. Barber, 131 N. Y. 211, 30 N. E. 235, 
15 L. R. A. 689; Haggart v. Stehlin, 137 Ind. 
43, 35 N. E. 997, 22 L. R. A. 577; Dorman v. 
Ames, 12 Minn. 461 (Gil. 347); Ackerman v. 
True, 175 N. Y. 358, 67 N. E. 629; Kissel v. 
Lewis, 156 Ind. 233, 59 N. E. 478; Willcox 
v. Hines, 100 Tenn. 538, 46 S. W. 297, 41 L. R. 
A. 278, 66 Am. St. Rep. 770; Harris v. Poul- 
ton, 99 W. Va. 20, 127 S. E. 647, 650, 651, 40 
A. L. R. 334; City of Ft. Smith v. Western 
Hide & Fur Co., 153 Ark. 99, 239 S. W. 724, 
725. A miged nuisance is of the kind last 
described; that is, it is one which is both 
public and private in ‘its effects,—public be- 
cause it injures many persons or all the com- 
munity, and private in that it also produces 
special injuries to private rights. Kelley v. 
New York, 6 Mise. 516, 27 N. Y. S. 164. 


Other Compound and Descriptive Terms 


—Abatement of a nuisance. The removal, 
prostration, or destruction of. that which 
causes a nuisance, whether by breaking or 
pulling it down, or otherwise removing, dis- 
integrating, or effacing it. Ruff y. Phillips, 
50 Ga. 130. 

The remedy which the law allows a party 
injured by a nuisance of destroying or re- 
moving it by his own act, so as he commits 
no riot in doing it, nor occasions (in the case 
of a private nuisance) any damage beyond 
what. the removal of the inconvenience nec- 
essarily requires. 3 Bl. Comm. 5, 168; 3 
Steph. Comm. 361; 2 Salk. 458. 


—Actionable nuisance, See Actionable. 
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—Assize of nuisance. In old practice, this was 
a judicial writ directed to the sheriff of the 
county in which a nuisance existed, in which 
it was stated that the party injured com- 
plained of some particular fact done ad no- 
cumentum liberi tenementi sui, (to the nui- 
sance of his freehold,) and commanding the 
sheriff to summon an assize (that is, a jury) to 
view the premises, and have them at the next 
commission of assizes, that justice might be 
done, ete. 3 Bl, Comm. 221. 


—Common nuisance. One which affects the 
public in general, and not merely some par- 
ticular person; a public nuisance. 1 Hawk. 
P. C. 197; State v. Rodgers, 91 N. J. Law, 212, 
102 A. 433, 484. 


—Continuing nuisance. An uninterrupted or 
periodically recurring nuisance; not neces- 
sarily a constant or unceasing injury, but a 
nuisance which occurs so often and is so 
necessarily an incident of the use of property 
complained of that it can fairly be said to 
be continuous. Farley v. Gaslight Co., 105 
Ga. 323, 31 S. E. 193; Kafka v. Bozio, 191 Cal. 
746, 218 P. 753, 755, 29 A. L. R. 833. 


—Nuisance per se. One which constitutes a 
nuisance at all times and under all circum- 
stances, irrespective of locality or surround- 
ings, as, things prejudicial to public morals 
or dangerous to life or injurious to public 
rights; distinguished from things declared to 
be nuisances by statute, and also from things 
which constitute nuisances only when con- 
sidered with reference to their particular lo- 
cation or other individual circumstances. 
Hundley v. Harrison, 123 Ala. 292, 26 So, 294; 
Whitmore v. Paper Co., 91 Me. 297, 39 A. 
1032, 40 L. R. A. 377, 64 Am. St. Rep. 229; 
Windfall Mfg. Co. v. Patterson, 148 Ind. 
414, 47 N. E. 2,37 L. R. A. 381, 62 Am. St, Rep. 
532; Hardin v. Olympic Portland Cement Co., 
89 Wash. 320, 154 P. 450, 451; Simpson v. Du 
Pont Powder Co., 148 Ga. 465, 85 S. E. 344, 
345, L. R. A. 19155, 480; Patterson v. Roxana 
Petroleum Co. of Oklahoma, 109 Okl. 89, 234 
P. 718, 716. 


—Permanent nuisance. A nuisance of such 4 
character that its continuance is necessarily 
an injury which will continue without change. 
Norfolk & W. Ry. Co. v. Allen, 118 Va. 428, 87 
S. E. 558, 560. One that cannot be readily 
abated at small expense. Cumberland Torpedo 
Co. v. Gaines, 201. Ky. 88, 255 S. W. 1046, 1048. 


NUL. No; none, A law Freuch negative par- 
ticle commencing many phrases. 


NUL AGARD. No award. The name of a 
plea in an action on an arbitration bond, by 
which the defendant traverses the making of 
any legal award. 


Nui charter, nul vente, ne nul done vault per- 
petualment, si le donor n’est seise al temps de 
contracts de deux droits, sc. del droit de posses-. 
sion et. del. droit de propertie. Co. Litt. 266. 
No grant, no sale, no gift, is valid forever, un- 
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less the donor, at the time of the contract, 


‘is seised of two rights, namely, the right of 
possession, and the right of property. 


NUL DISSEISIN. In pleading. No disseisin. 
A plea of the general issue in a real ac- 
tion, by which the defendant denies that there 
was any disseisin. 


Nul ne doit s’enrichir aux depens des autres. 
No one ought to enrich himself at the ex- 
pense of others. 


Nul prendra advantage de son tort demesne. 
No one shall take advantage of his own 
wrong. 2 Inst. 713; Broom, Max. 290. 


Nul sans damage avera error ou attaint. Jenk. 
Cent. 323. No one shall have error or attaint 
unless he has sustained damage, 


NUL TIEL CORPORATION. No such corpo- 
ration [exists]. 
` the existence of an alleged corporation. Ri- 
alto Co. v. Miner, 183 Mo. App. 119, 166 S. 
W. 629, 632. 


NUL TIEL RECORD. No such record. A 
plea denying the existence of any such record 
as that alleged by the plaintiff. It is the gen- 
eral plea in an action of debt on a judgment. 
Hoffheimer v. Stiefel, 17 Mise. 236, 39 N. YX. 
S. 714; Watters v. Freeman Bros., 16 Ga. 
App. 595, 85 S. E. 931. 


NUL TORT. In pleading. A plea of the 
general issue to a real action, by which the 
defendant denies that he committed any 
wrong. 


NUL WASTE. No waste. The name of 4 
plea in an action of waste, denying the com- 
mitting of waste, and forming the general is- 
sue. 


NULL. Naught; of no validity or effect. 
Usually coupled with the word “void;” as 
“null and void.” Forrester v. Boston, etc., 
Min. Co., 29 Mont. 397, 74 P. 1088; Hume v. 
Eagon, 73 Mo. App. 276. The words “null and 
void,” when used in a contract or statute are 
often construed as meaning ‘“voidable.” 
Marshall v. Porter, 73 W. Va. 258, 80 S. E. 
350, 351; Jones v. Williams, 94 Vt. 175, 109 
A. 803, 807; Jones v. Hert, 192 Ala. 111, 68 So, 
259, 260. 


NULLA BONA. Lat. No goods, The name 
of the return made by the sheriff to a writ of 
execution, when he has not found any goods 
of the defendant within his jurisdiction on 
which he could levy. Woodward v. Harbin, 
1 Ala. 108; Reed v. Lowe, 163 Mo, 519, 68 
S. W. 687, 85 Am. St. Rep. 578; Langford v. 
Few, 146 Mo. 142, 47 S. W. 927, 69 Am. St. 
Rep. 606. 


Nulla curia que recordum non kabet potest im- 
ponere finem neque aliquem mandare carceri; 
quia ista spectant tantummodo ad curias de re- 
cordo. 8 Coke, 60. No court which has not a 
record cau impose a fine or commit any person 


Bu.Law Dict. (3p Ep.)—80 


The form of a plea denying” 


NULLITY 


to prison; because those powers belong only 
to courts of record. . i 


Nulla emptio sine pretio esse potest. There 
can be no sale without a price. Brown v. Bel- 
lows, 4 Pick. (Mass.) 189. 


Nulia impossibilia aut inhonesta sunt præsumen- 
da; vera autem et honesta et possibilia. No 
things that are impossible or dishonorable are 
to be presumed; but things that are true and 
honorable and possible. Co. Litt. 78b. 


Nulla pactione effici potest ut dolus præstetur. 
By no agreement can it be effected that a 
fraud shall be practiced. Fraud will not be 
upheld, though it may seem to be authorized 
by express agreement. 5 Maule & S. 466; 
Broom, Max. 696. 


Nulla virtus, nulla scientia, locum suum et dig- 
nitatem conservare potest sine modestia. Co. 
Litt. 394. Without modesty, no virtue, no 
knowledge, can preserve its place and dignity. 


Nulle régle sans faute. 
out a fault. 


There is no rule with- 


Nulle terre sans seigneur. No land without a 
lord. A maxim of feudal law. Guyot, Inst. 
Feod. c. 28. 


Nulli enim res sua servit jure servitutis. No 
one can have a servitude over his own prop- 
erty. Dig. 8, 2, 26; 2 Bouv. Inst. no. 1600; 
Grant v. Chase, 17 Mass. 443, 9 Am. ‘Dec. 161. 


NULLITY. Nothing; no proceeding; an act 
or proceeding in a cause which the opposite 
party may treat as though it had not taken 
place, or which has absolutely no legal force 
or effect. Salter v. Hilgen, 40 Wis. 363; 
Jenness v. Lapeer County Circuit Judge, 42 
Mich. 469, 4 N. W. 220; Johnson v. Hines, 
61 Md. 122. 


Absofute Nullity 


In Spanish law, nullity is either absolute 
or relative. The former is that which arises 
from the law, whether civil or criminal, the 
principal motive for which is the public in- 
terest, while the latter is that which affects 
one certain individual. Sunol v. Hepburn, 1 
Cal. 281. No such distinction, however, is 
recognized in American law, and the term 
“absolute nullity” is used more for emphasis 
than as indicating a degree of invalidity. As 
to the ratification or subsequent validation of 
“absolute nullities,’ see Means v. Robinson, 
T Tex. 502, 516. 


Nullity of Marriage 


The entire invalidity of a supposed, pre- 
tended, or attempted marriage, by reason of 
relationship or incapacity of the parties or 
other diriment impediments. An action-seek- 
ing a decree declaring such an assumed mar- 
riage to be null and void is called a suit of 
‘nullity of marriage.” It differs from an ac- 
tion for divorce, because the latter supposes 
the existeuce of a valid and lawful marriage, 
See 2 Bish. Mar. & Div. §§ 289-294, 


NULLIUS FILIUS 


NULLIUS FILIUS. Lat. The son of no- 
body; a bastard. A bastard is considered 
nullius filius as far as regards his riglit to 
inherit. But the rule of nullius filius does 
net apply in other respects, and has been 
changed by statute in most states so as to 
make him the child of his mother, in respect 
of inheritance. 


Nullius hominis auctoritas apud nos valere de- 
bet, ut meliora non sequeremur si quis. attulorit. 
The authority of no man ought to prevail with 
us, so far as to prevent our following better 
[opinions] if any one should present them, 
Co. Litt, 383b. 


NULLIUS IN BONIS. Lat. Among the prop- 
erty of no person. 


NULLIUS JURIS. Lat. In old English law. 
Of no legal force. Fleta, lib. 2, e. 60, § 24. 


NULLUM ARBITRIUM. L. Lat. No award. 
The name of a plea in an action on an arbi- 
tration bond, for not fulfilling the award, by 
which the defendant traverses the allega- 
tion that there was an award made. 


Nullum crimen majus est inobedientia. No 
crime is greater than disobedience. Jenk. 
Cent. p. 77, case 48. Applied to the refusal. of 


an officer to return a writ. 


No ex- 
Co. Litt. 
No one precedent is adapted to all 
A maxim in conveyancing. 


NULLUM FECERUNT ARBITRIUM. L. 
Lat. In pleading. The name of a plea to an 
action of debt upon an obligation for the 
performance cf an award, by which the de- 
fendant denies that he submitted to arbitra- 
tion, etc. Bac. Abr. “Arbitr” ete., G. 


Nullum exemplum est idem omnibus. 
ample is the same for all purposes. 

212a. 
cases. 


Nailum iniquum est præsumendum in jure. 7 
Coke, 71. No iniquity is to be presumed in 
law. 


Nulism matrimonium, ibi nulla dos. No mar- 
rlage, no dower. 


Y.) 192, 194. 


Nullum simile est idem nisi quatuor pedibus cur- 
rit. Co. Litt. 3. No like is identical, unless 
it run on all fours. 


Nuilum simile quatour pedibus eurrit. No 
simile runs upon four feet, (or all fours, as it 
is otherwise expressed.) No simile holds in 
everything. Co. Litt. 3a; Ex parte Foster, 2 
Story, 143, Fed. Cas. No. 4960. 


NULLUM TEMPUS ACT. In English law. 
A name given to the statute 3 Geo. III. c. 16, 
because that act, ‘in contravention of the 
maxim “Nullum tempus occurrit regi,” (no 
lapse of time’ bars the king,) limited the 
crown’s right to sue, etc., to the pericd of 
sixty years. i 


Nullum tempus aut locus occurrit regi. No 
time or place affects the king. 2 Inst. 273; 
Jenk. Cent. 83; Broom, Max. 65. 


Wait v. Wait, 4 Barb. (N. 


Nullum tempus occurrit reipubiicæ. No time 
runs [time does not run] against the common- 
wealth or state. Levasser v. Washburn, 11 
Grat. (Va.) 572. 


Nullus alius quam rex possit episcopo demandare 
inquisitionem faciendam. Co. Litt. 134. No 
other than the king can command the bishop 
to make an inquisition. 


Nullus commodum capere potest de injuria sua 
propria. No one can obtain an advantage by 
his own wrong. Co. Litt. 148; Broom, Max. 
279. 


Nullus debet agere de dolo, ubi alia actio subest. 
Where another form of action is given, no one 
ought to sue in the action de dolo. T Coke, 92.. 


Nullus dicitur accessorius post feloniam, sed 
ille qui novit principalem feloniam fecisse, et 
ülum receptavit et comfortavit. 3 Inst. 
138. No one is called an “accessary” after 
the fact but he who knew the principal to 
have committed a felony, and received and 
comforted him. 


Nullus dicitur felo principalis nist actor, aut qui 
præsens est, abettans aut auxilians ad fe:oniam 
faciendam. No one is called a “principal 
felon” except the party actually committing 
the felony, or the party present aiding and 
abetting in its commission. 


Nullus idoneus testis in re sua intelligitur. No 
persen is understood to be a competent wit- 
ness in his own cause. Dig. 22, 5, 10. 


Nullus Jus alienum forisfacere potest. No man 
can forfeit another’s right. Fleta, lib. 1. c. 
28, § 11. 


Nuflus recedat e curia cancellaria sine reme- 
dio. No person should depart from the court 
of chancery without a remedy. 4 Hen. VII. 
4; Branch, Princ. 


Nullus simile est idem, nisi quatuor pedibus 
currit. No like is exactly identical unless it 
runs on all fours. 


Nullus videtur dolo facere qui suo jure utitur. 
No one is considered to act with guile who 
uses his own right. Dig. 50, 17, 55; Broom, 
Max. 130. 


NUMERATA PECUNIA. Lat. In the civil 
law. Money tcld or counted; mony paid by 
tale. Inst. 3, 24, 2; Bract. fol. 35. 


NUMMATA. The price of anything in mon- 
ey, as denariata is the price of a thing by 
computation of pence, and librata of pounds. 
NUMMATA TERRA. An acre of land. Spel- 
man, : 


NUN. A woman who lives in a- convent un- . 

der vows of poverty, chastity, and obedience. 

Scott Co: v..Roman Catholic Archbishop for 

Diocese. of " Oregon, A. Christie, £3 Or. 97, 163 : 

P. 88, 91, - 
: Bu.Law Dict. (3D Ep.) 
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NUNC PRO TUNC. Tat. Now for then. 
A phrase applied to acts allowed to be done 
after the time when they ‘should be done, 
with a retroactive effect, i. e., with the same 
effect as if regularly done. Perkins v. Hay- 
ward, 182 Ind. 95, 31 N: P. 670; Secou v. 
Leroux, 1 N. M. 388; Rinehart v. Rinehart, 
91 N. J. Eq. 354, 110 A. 29; Ex parte Schantz, 
26 N. D. 380, 144 N. W. 445, 447. 

A nunc pro tune entry is an entry made 
now, of something which was actually previ- 
ously done, to have effect as of the former 
date. Its office is not to supply omitted ac- 
tion by the court, but to supply an omission 
in the record of action really had where entry 
thereof was omitted through inadvertence or 
mistake. Perkins v. Perkins, 225 Mass. 392, 
114 N. B. 718; People v. Rosenwald, 266 Tl. 
548, 107 N. E. 854, 856, Ann. Cas. 1915D, 688; 
Grizzard v. Vite, 187 Tenn. 103, 191 S. W. 969, 
971, L. R. A. 1917D, 652; Freeman v. Hulbert, 
230 Mich, 455, 203 N. W.. 158, 160. 


NUNCIATIO. Lat. In the civil law. A 
solemn declaration, usually in prohibition of 
a thing; a protest. 


NUNCIO. The permanent official representa- 
tive of the pope at a foreign court or seat of 
government. Webster. They are called 
“ordinary” or “extraordinary,” according as 
they are sent for general purposes or on a 
special mission. 


NUNCIUS. In international law. A mes- 
senger; a minister;.the pope’s legate, com- 
monly called a “nuncio.” 


NUNCUPARE. Lat. In the civil law. To 
name; to pronounce orally or in words with- 
out writing. 


NUNCUPATE. To and 


solemnly. 


declare publicly 


NUNCUPATIVE WILL. An oral will de- 
elared or dictated by the testator in his last 
sickness before a sufficient number of wit- 
nesses, and afterwards reduced to writing. 
Ex parte Thompson, 4 Bradf. Sur. (N. Y.) 154; 
Sykes v. Sykes, 2 Stew. (Ala.) 367, 20 Am. 
Dec. 40; Tally v. Butterworth, 10 Yerg. 
(Tenn.) 502; Ellington v. Dillard, 42 Ga. 379; 
Succession of Morales, 16 La. Ann. 268; 
Starks v. Lincoln, 316 Mo. 483, 291 S. W. 182, 
134. 

A will made by the verbal declaration of 
the testator, and usually dependent merely 
on oral testimony for proof. Cent. Dict. 


NUNDINA. Lat. 
lish law. A fair, 
fairs and markets. 


In the civil and old Eng- 
In nundinis et mercatis, in 
Bract. fol. 56, 


NUNDINATION. ‘Traffic at fairs and mar- 
kets; any buying and selling. 


Nunquam crescit ex postfacto przteriti delicti 
zstimatic. The character of a past offense 


matter, 


NYMPHOMANIA: 


is never aggravated by a subsequent act or 
r Dig. 50, 17, 139, 1; Bac. Max. p. 38, 
‘reg. 8; Broom, Max. 42, 


Nunquam decurritur ad extraordinarium sed 
ubi deficit ordinarium. We are never to re- 
sort to what is extraordinary, but [until} 
what is ordinary fails. 4 Inst. 84. 


Nunquam fictio sine iege. 
without law. 


There is no fiction 


NUNQUAM iNDEBITATUS. Lat. Never 
indebted. The name of a plea in an action 
of indebitatus assumpsit, by which the de- 
fendant alleges that he is not indebted to the 
plaintiff. 


Nunquam nimis dicitur quod nunquam satis ` 
dicitur. What is never sufficiently said is 
never said too much. Co. Litt. 875. 


Nungyam prescribitur in falso. There is 
never a prescription in case’ of falsehood or 
forgery. A maxim in Scotch iaw. Bell. 


Nunquam res humane prospere succedunt ubi 
negliguntur divine. Co. Litt. 15. Human 
things never prosper where divine: things are 
neglected. 


NUNTIUS. In old English practice. A mes- 
senger. One who was sent to make an ex- 
cuse for a party summoned, or one who ex- 
plained as for a friend the reason of a party's 


absence. Bract. fol. 345. An officer of a 
court; a summoner, apparitor, or beadle. 


Cowell. 


NUPER OBIIT. Lat. In practice. The 
name of a writ (now abolished) which, in the 
English law, lay for a sister coheiress dis- 
possessed by her coparcener of-lands and 
tenements whereof their father, brother, or 
any common ancestor died seised of an es- 
tate in fce-simple. Fitzh. Nat. Brev. 197. 


NUPTIAZ SECUNDA. 
riage. 


Lat. A second mar- 
In the canon law, this term included ` 


‘any marriage subsequent to the first. 


NUPTIAL. Pertaining to marriage; 
tuting marriage; 


consti- 
used or done in marriage, 


Nuptias non concubitus: sed consensus facit. 
Co. Litt. 38. Not cohabitation but ‘consent | 
makes the marriage. ` 


NURTURE. The act of taking care of chil- 
dren, bringing them up, and educating them. 
Regina v. Clarke, 7 El. & Bl. 198. 


NURUS. Lat. 
wife; 


In the ‘civil ‘law. A son’s 
a daughter-in-law. Calvin. — , 
NYCTHEMERON. The whole: natural day, 


or day and night, consisting of t twenty-four 
hours. Enc. Loud. . 


NYMPHOMANIA, See Insanity.. 
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0. t. An abbreviation, in the civil law, for 
“ope consilio,” (q. v.) In American law, these 
letters are used as an abbreviation for “Or- 
phans’ Court.” 


0. K. A conventional symbol, of obscure 
origin, much used in commercial practice and 
occasionally in indorsements on legal docu- 
ments, signifying “correct,” “approved,” “ac- 
cepted,” “satisfactory,” or “assented to.” 
See Getchell & Martin Lumber Co. v, Peter- 
son, 124 Iowa, 599, 100 N. W. 550; Morgan- 
ton Mfg. Co. v. Ohio River, ete., Ry. Co., 121 
N. C. 514, 28 S. E. 474, 61 Am. St. Rep. 679; 
Citizens’ Bank v. Farwell, 56 Fed. 570, 6 C. 
C. A. 24; Indianapolis, D. & W. R. Co. v. 
Sands, 133 Ind. 433, 32 N. E. 722; Penn To- 
bacco Co, v. Leman, 109 Ga. 428, 34 S. D. 
679; International Filter Co. v. Conroe Gin, 
Ice & Light Co. (Tex. Civ. App.) 269 Si W. 
210, 214; Howell v. Elk Hill Butter Co. (D. 
C.) 294 F. 539, 541; Popper v. Spelz, 184 Il. 
App. 35; Rosser v. Cole (Tex, Civ. App.) 226 
S. W. 510, 511; State v. Massachusetts Bond- 
ing & Ins. Co., 91 Kan. 74, 186 P. 905, 907. 


Oo. N. B. An abbreviation for “Old Natura 
Brevium.” See Natura Brevium. 


O. NI. It was the course of the English ex- 
chequer, as soon as the sheriff entered into 
and made up his account for issues, amercia- 
ments, etc., to mark upon each head “O. Ni.,” 
which denoted oneratur, nisi habeat sufi- 
cientem exonerationem, and presently he be- 
came the king's, debtor, and a debet was set 
upon his head; whereupon the parties para- 
vaile became debtors to the sheriff, and were 
discharged against the king, ete. 4 Inst. 116; 
Wharton. 


0. S. An abbreviation for “Old Style,” or 
“Old Series.” 


OATH. An external pledge or asseveration, 
made in verification of statements made or to 
be made, coupled with an appeal to a sacred 
or venerated object, in evidence of the seri- 
ous and reverent state of mind of the party, 
or with an invocation to a supreme being to 
witness the words of the party and to visit 
him with punishment if they be false. 
O'Reilly v. People, 86 N. Y. 154, 40 Am. Rep, 
525; Atwood v. Welton, 7 Conn. 70; Clinton 
v. State, 33 Ohio St. 82; Brock v. Milligan, 
10 Ohio, 123; Blocker v. Burness, 2 Ala. 354; 
Goolsby v. State, 17 Ala. App. 545, 86 So. 137, 
138; In re Breidt, 84 N. J. Eq. 222, 94 A. 214, 
216. 

A sslemn appeal to the Supreme Being in 
attestation of: the truth of some statement, 
and an outward pledge that one’s testimony 


is given under an immediate sense of re- 


sponsibility to Ged. State v. Jones, 28 Idaho, 
428, 154 P. 378, 381; Tyler, Oaths 15. i 


See © 


In its broadest sense, the term is used to 
include all forms of attestation by which a 
party signifies that he is bound in conscience 
to perform the act faithfully and truly. In 
a more restricted sense, it excludes all those 
forms of attestation or promise which are 
not accompanied by an imprecation. 


The term has been variously defined: as, “a 
Solemn invocation of the vengeance of the Deity 
upon the witness if he do not declare the whole 
truth, so far as he knows it;” 1 Stark. Ev. 22; or, 
“a religious asseveration by which a person re- 
nounces the mercy and imprecates the vengeance of 
Heaven if he do not speak the truth;’ 1 Leach 
430; or, as “a religious act by which the party 
invokes God not only to witness the truth and sin- 
cerity of his promise, but also to avenge his im- 
posture or violated faith, or, in other words, to 
punish his perjury if he shall be guilty of it;” 10 
Toullier, n. 343; Puffendorff, b. 4, c. 2, § 4. The es- 
sential idea of an oath would seem to be, however, 
that of a recognition of God’s authority by the 
party taking ių and an undertaking to accomplish 
the transaction to which it refers as required by his 
laws. 


See Kissing the Book, 


Assertory Oath 


One relating to a past or present fact or 
state of facts, as distinguished from a “prom- 
issory” oath which relates to future conduct; 
particularly, any gath required by law other 
than in judicial proceedings and upon induc- 
tion to office, such, for example, as an oath 
to be made at the custom-house relative to 
goods imported. 


Corporal Oath 
See Corporal. 


Decisive or Decisory Oath 

In the civil law. Where one of the par- 
ties to a suit, not being able to prove his 
charge, offered to refer the decision. of the 
cause to the oath of his adversary, which the 
adversary was bound to accept, or tender the 
same proposal back again, otherwise the 
whole was taken as confessed by him. Cod. 
4, 1, 12. 

Extrajudicial Oath 


One not taken in any judicial proceeding, 
or without any authority or requirement of 
law, though taken formally before a proper 
person. State v. Scatena, 84 Minn. 281, 87 
N. W. 764. l 

Judicial Oath 


One taken in some judicial proceeding or 
in relation to some matter connected with 
judicial proceedings. One taken before:an 
officer in open court, as distinguished from 


‘a “non-judicial” oath, which is taken Before 


an officer ex parte or cut’ of ‘court. State v. 


“Dreifus, 38 La. Ann. srm. 
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Oath against Bribery 


One which could have been administered to 
a voter at an election for members of parlia- 
ment. Abolished in 1854. Wharton.- 


Oath Ex Officio 


The oath by which a clergyman charged 
with a criminal offense was formerly allowed 
to swear himself to be innocent; also the 


oath by which the compurgators swore that ` 


they believed in- his innocence. 3 BL Comm. 
101, 447; Mozley & Whitley. 


Oath in Litem © 


In the civil law. An oath permitted to be 
taken by the plaintiff, for the purpose of prov- 
ing the value of the subject-matter in con- 
troversy, when there was no other evidence 
on that point, or when the defendant fraudu- 
lently suppressed evidence which might have 
been available. See Greenl. Ev. § 348; 1 Eq. 
Cas. Abr. 229; Herman y. Drinkwater, 1 
Greenl. (Me.) 27; Sneider v. Geiss, 1 Yeates 
(Pa.) 34. 

Oath of Allegiance 

An oath by which a person promises and 
binds himself to bear true allegiance to a 
particular sovereign or government, e. g., the 
United States; administered generally to 
high public officers and to soldiers and sailors, 
also to aliens applying for naturalization, 
and, oceasionally, to citizens generally as a 
prerequisite to their suing in the courts or 
prosecuting claims before government bu- 
reaus. See Rev. St. U. S. §§ 1756, 2165, 5018, 
and section 3478 (81 USCA § 204). 


Oath of Calumny 


In the civil law. An oath which a plaintiff 
was obliged to. take that he was not prompt- 
ed by malice or trickery in commencing his 
action, but that he had bona fide a good cause 
of action. Poth. Pand. lib. 5, tt. 16, 17, s. 124. 


_Oath-Rite 
The form used at the taking of an oath. 


Official Oath 


One taken by an officer when he assumes 
charge of his office, whereby he declares that 
he will faithfully discharge the duties of the 
Same, or whatever else may be required by 
statute in the particular case. 


Poor Dehtor’s Oath 
See the title Poor. 


Promissory Oaths | 


Oaths which bind the party to observe a 
certain course of conduct, or to fulfill certain 
duties, in the future, or to demean himself 
thereafter in a stated manner with reference 
to specified objects or obligations: such, for 
example, as the oath taken by a high execu- 
tive officer, a legislator, a judge, a person 
seeking naturalization, an attorney at law. 


OB CONTINENTIAM DELICTI 


‘Case v. People, 6 Abb. N. C. (N. Y.) 151. A 


solemn appeal to God, or, in a wider sense, to 
Some superior sanction or a sacred or revered 
person in witness of the. inviolability of a 
promise or undertaking. People ex rel. Bry- 
ant v. Zimmerman, 241 N. Y. 405, 150 N. E. 
497, 499, 43 A. L. R. 909. 


Purgatory Oath 


An oath by which a person purges or clears 
himself from presumptions, charges, or sus- 
picions standing against him, or from a con- 
tempt. 

Qualified Oath 


One the force of which as an affirmation or 
denial may be qualified or modified by the cir- 
cumstances under which it is taken or which 
necessarily enter into it and constitute a part 
of it; especially thus used in Scotch law. 


Solemn Oath 


A corporal oath. Jackson v. State, 1 Ind. 
184. 
Suppletory Oath 
In the civil and ecclesiastical law. The tes- 
timony of a single witness to a fact is called 


“‘half-proof,” on which no sentence can be 


founded; in order to supply the other half 
of proof, the party himself (plaintiff or de- 
fendant) is admitted to be examined in his 
own behalf, and the oath administered to him 
for that purpose is called the “suppletory 
oath,” because it supplies the necessary quan- 
tum of procf on which to found the sentence. 
3 Bl. Comm. 370. This term, although with- 
out application in American law in its orig- 
inal sense, is sometimes used as a designation 
of a party’s oath required to be taken in au- 
thentication or support of some piece of doc- 
umentaty evidence which he offers, for ex- 
ample, his books of account. 


Voluntary Oath 


Such as a person may take in extrajudicial 
matters, and not regularly in a court of jus- 
tice, or before an officer inyested with au- 
thority to administer the same. Brown. 


OB. Lat. On account of; for. Several 
Latin phrases and maxims, commencing with 
this word, are more commonly introduced 
by “in” (q. v.). 


OB CAUSAM ALIQUAM A RE MARITIMA 
ORTAM. For some cause arising out of a 
maritime matter. 1 Pet. Adm. 92. Said to 
be Selden’s translation of the French defini- 
tion of admiralty jurisdiction, “pour le fait 
de la mer.” Id. 


OB CONTINENTIAM DELICTI. On account 
of contiguity to the offense, i. e., being con- 
taminated by conjunction with something 
illegal. For example, the cargo of a vessel, 
though not contraband or unlawful, may be 
condemned in admiralty, along with the ves- 
sel, when the vessel has been engaged in some 
service which renders her liable to seizure 


OB CONTINGENTIAM 


and confiscation. The cargo is then said to 
be condemned ob continentiam delicti, be- 
cause found in company with an unlawful 
service. See 1 Kent, Comm. 152. 


OB CONTINGENTIAM. On account of con- 
nection; by reagon of similarity. 1n Scotch 
law, this phrase expresses a ground for the 
consolidation cf actions. 


OB FAVOREM MERCATORUM. 
merchants. Fleta, lib. 2, c. 68 


In favor of 
, § 12. 


Ob infamiam non solet juxta legem terræ ali- 
quis per legem apparentem se purgare, nisi 
prius convictus fuerit vel confessus in curia. 
Glan. lib. 14, c. ii. On account of evil report, 
it is not usual, according to the law of the 
land, for any person to purge himself, unless 
he have been previously convicted, or con- 
fessed in court. 


OB TURPEM CAUSAM. For an immoral 
consideration. Dig..12, 5. 


OBAERATUS. Lat. In Roman law. A debt- 
or who was obliged to serve his creditor till 
his debt was discharged. Adams, Rom. Ant. 
49. 


OBEDIENCE. Compliance with a command, 
prohibition, or known law and rule of duty 
prescribed; the performance of what is re- 
quired or enjoined by authority, or the ab- 
staining from what is prohibited, in compli- 
ance with the command or prohibition, Web- 
ster, 


OBEDIENTIA. An office, or the administra- 
tion cf it; a kind of rent; submission ; obedi- 
ence.: 


Obedientia est legis essentia. 11 Coke, 100. 
Obedience is the essence of the law. 


OBEDIENTIAL OBLIGATION, 
tion. . 


See Obliga- 


OBEDIENTIARIUS; OBEDIENTIARY. A 


monastic officer. Du Cange; see 1 Poll. & 
Maitl. 417. 
OBIT. A funeral solemnity, or office for the 


dead. Cowell. The anniversary of a person’s 
death; the anniversary office. Cro. Jac. 51. 


OBIT SINE PROLE. Lat. [He] died with- 
out issue. Yearb. M. 1 Edw. II. 1. 


OBITER. Lat. By the way; in passing; in- 
eidentally ; collaterally. 


OBITER DICTUM. A remark made, or opin- 
ion expressed, by a judge, in his decision upon 
a cause, “by the way,” that is, incidentally 
or collaterally, and not directly upon the ques- 
tion before him, or upon a point not neces- 
sarily involyed in the determination of the 


cause, or introduced by way of illustration, 


or analogy or argument. _ See Dictum. 


1270 


OBJECT, v.. In legal proceedings, to object 
{e. g., to the admission of evidence) is to in- 
terpose’'a declaration to the effect that the 
particular matter or thing under considera- 
tion is nét done or admitted with the consent 
of the party objecting, but is by him consid- 
ered improper or illegal, and referring the 
question of its propriety or legality to the 
court. 


OBJECT, n. That which is perceived, known, 
thought cf, or signified; that toward which 
a cognitive act is directed. Cent. Dict. The 
term includes whatever may be presented to 
the mind as well as to the senses; whatever, 
also, is acted upon: or operated upon affirm- 
atively, or intentionally influenced by any- 
thing done, moved, or applied thereto; Wells 
v. Shook, 8 Blatchf. 257, Fed. Cas. No. 17,406; 
it may be used as having the sense of effect ; 

Harland v. Territory, 3 Wash. T. 131, 18 P. 
453. : 


The word “object” means the end aimed at, the 
thing sought to be accomplished, the aim or pur- 
pose, the thing sought to be attained. State v. 
Banks, 83 Idaho, 765, 198 P. 472, 474; Miller v. 
Tucker, 142 Miss. 146, 105 So. 774, 777. 


OBJECT OF AN ACTION. The thing scught 
to be obtained by the action; the remedy de- 
manded or the relief or recovery sought or 
prayed for; not the same thing as the cause 
of action or the subject of the action. Scar- 
borough v. Smith, 18 Kan. 406; Lassiter v. 
Norfolk & C. R. Co, 136 N. C. 89, 48 S. E. 
643. 


OBJECT OF A STATUTE. The “object” of a 
statute is the aim or purpose of the enactment, 
the end or design which it is meant to ac- 
complish, while the “subject” ig the matter 
to which it relates and with which it deals. 
Medical Examiners v. Fowler, 50 La. Ann. 
1358, 24 So. 809; McNeely v. South Penn Oil 
Co., 52-W. Va. 616, 44 S. D. 508, 62 L. R. A. 
562; Day Land & Cattle Co. v. State, 65 Tex. 
542, 4 5. W. 865; Commonwealth v. Chesa- 
peake ‘& O. Ry. Co., 118 Va. 261, 8T S. B. 622, 
625; Mytiuger v. Waldrip (Tex. Civ. App.) 
290 S. W. 777, 779; Town of Ruston v. Dewey, 
142 La. 295, 76 So. 719. 


OBJECTION. The act of a party who ob- 
jects to some matter or proceeding in the 
course of a trial, (see Object, v.:) or an argu- 
ment or reason urged -by him in support of 
his contention that the matter .or proceeding 
objected. to is improper or illegal. 

By the term “objections” by’ the Governor 
to a statute, as used in a state constitution, 
is meant his disapproval. State v. - Forsy th, 
21 Wyo. 359, 133 P. 521, 529. ` ; 


OBJECTS OF A POWER. “Where ‘property is 
settled subject to a power given.to any. per- 
son or persons to appoint the same among a 
limited class, the members. of the class are 
called the “objects” of the power. ‘Thus, if a 
parent has a power to appoint:a fund among. 
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his children, the children-are called the ‘ob- 
jects” of the power. Mozley & Whitley. 


OBJURGATRIX. In old English law.. Scolds 
or unquiet women were referred to as objurga- 
trices and were punished with the cucking- 
stool (q. v.), f 


OBLATA. Gifts or offerings made to the king 
by any of his subjects; old debts, brought, as 
it were, together from preceding years, and 
put on the present sheriff’s charge. Wharton. 


OBLATA TERRA. Half an acre, or, as some 
say, half a perch, of land. Spelman. 


OBLATE. See Oblati. 


OBLATE ROLLS. Chancery Rolls (1189- 
1641), called also Fine Rolls, containing ree- 
ords of payments to the king by way of oblate 
or fine for the grant of privileges, or by way 
of amercement for breach of duty. 2 Holdsw. 
Hist. E. L. 141." 


OBLATI. In old European law. Voluntary 
slaves of churches or monasteries. 


OBLATI ACTIO. In the civil law. An ac- 
tion given to a party against another who had 
offered to him a stolen thing, which was found 
in his possession. Inst. 3, 1, 4. 


OBLATIO. Lat. In the civil law. A tender 
of money in payment of a debt made by debt- 
or to creditor. Whatever is offered to the 
chureh by the pious. Calvin. 


OBLATION. Oblations, or obventions, are 
offerings or customary payments made, in 
England, to the minister of a church, includ- 
ing fees on marriages, burials, mortuaries, 
ete, (g. v.) and Easter offerings. 2 Steph. 
Comm. 740; Phillim. Ecc. Law, 1596. They 
may be commuted by agreement. 


Oblationes dicuntur quecunque a piis fidelibus- 
que Christianis offeruntur Deo et ecelesiz, sive 
res solide sive mobiles. 2 Inst. 889. Those 
things are called “oblations” which are offer- 
ed to God and to the Church by pious and 
faithful Christians, whether they are mova- 
ble or immovable. 


OBLIGATE. To bind or constrain; to bind 
to the cbservance or performance of a duty; 
to place under an obligation. To bind one’s 
self by an obligation or promise: to assume 
a duty; to execute a written promise or cove- 
nant; to make a writing obligatory. Wachter 
v. Famachon, 62 Wis. 117, 22 N. W. 160; Max- 
well v. Jacksonville Loan & Imp. Co., 45 Fla. 
425, 34 So. 255; American Fuel Co. v. Inter- 
state Fuel Agency (C. C. A.) 261 F. 120, 123. 


OBLIGATIO. Lat. In Roman law. A legal 
bond which obliges the performance of some- 
thing in accordance with the law of the land. 
Ortolan, Inst. 2, § 1179. It corresponded near- 
ly to our word contract. The legal relation 
existing between two certain persons where- 
by one (the creditor) is authorized to demand 
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of the: other (the debtor) a certain perform- 
ance which has a money value. In this sense 
obligatio signifies not only the duty of the 
debtor, but also the right of the creditor. The 
fact establishing such claim and debt, as also 
the instrument evidencing it, is termed “‘obli- 
gation.” Mackeld. Rom. Law, § 360. 

That legal relation subsisting between two 
persons by which one is bound to the other 
for a certain performance. The passive rela- 
tion sustained by the debtor to the creditor 
is likewise called an “obligation.” Some- 
times, also, the term “obligatio” is used for 
the causa obligationis, and the contract it- 
self is designated an “obligation.” There are 
passages in which even the document which 
affords the proof of a contract is called an 
“obligation.” Such applications, however, 
are but a loose extension of the term, which, 
according to its true idea, is only properly 
employed when it is used to denote the debt 
relationship, in its totality, active and pass- 
ive, subsisting between the creditor and the 
debtor. Tomk. & J. Mod. Rom. Law, 301. 

Obligations, in the civil law, are of the sev- 
eral descriptions enumerated below: 


—Obligatio clvilis is an obligation enforceable 
by action, whether it derives its origin from 
the jus civile, as the obligation engendered 
by formal contracts or the obligation enforce- 
able by bilaterally penal suits, or from such 
portion of the jus gentium as had been com- 
pletely naturalized in the civil law and pro- 
tected by all its remedies, such as the obliga- 
tion engendered by formless contracts. 


—Obligatio pretoriz. The Romans considered 
that obligations derived their validity solely 
from positive law. At first the only ones 
recognized were those established in special 
cases in accordance with the forms prescribed 
by the strict jus civile. In the course of time, 
however, the pretorian jurisdiction, in miti- 
gation of the primitive rigor of the law, in- 
troduced new modes of contracting obliga- 
tions and provided the means of enforcing 
them; hence the twofold division made by 
Justinian of obligationes civiles and obliga- 


. tiones pretorie. Inst. 1. 3. 13. 


—Obligatio naturalis is an obligation not im- 
mediately enforceable by aetion ; one deriving 
its validity from the law of nature, or one 
imposed by that portion of the jus gentium 
which is only imperfectly recognized by civil 


. law. These had not the binding force of the 


other classes, not being capable of enforce- 
ment by action, and are, therefore, not notic- 
ed by Justinian in his classification ; but they 
had, nevertheless, a certain efficacy even in 
the civil law: for instance, though a debt 
founded upon a natural obligation could not 
be recovered by an action, yet if it was vol- 
untarily paid by the debtor he could not re- 
cover it back, as he might do in the case of 
money paid by mistake, etc., where no natural 
obligation existed. L. 38, pr. D. 12. 6. And 
see Ortolan 2, § 1180. 


OBLIGATIO 


—Obligatio ex contractu, an obligation arising 
from contract, or an antecedent jus in perso- 
nam. In this there are two stages,—first, a 
primary or sanctioned personal right anteced- 
ent to wrong, and, afterwards, a secondary 
or sanctioning personal right consequent on a 
wrong. Poste’s Gaius’ Inst. 359. 


—Obligatio ex delicto, or obligatio ex maleficio, 
an obligation founded on wrong or tort, or 
arising from the invasion of a jus in rem. In 
this there.is the second stage, a secondary or 
sanctioning personal right consequent on a 
wrong, but the first stage is not a personal 
right, (jus in personam,) but a real right, (jus 
in rem,) whether a primordial right, right of 
status, or of property. Poste’s Gaius’ Inst. 
359. 


—Obligationes ex delicto or ex maleficio are obli- 
gations arising from the commission of a 
wrongful injury to the person or property of 
another. “Delictum’” is not exactly synony- 
mous with “tort,” for, while it includes most 
of the wrongs known to the common law as 
torts, it is also wide enough to cover some 
offenses (such as theft and robbery) primarily 
injurious to the individual, but now only pun- 
ished as crimes. Such acts gave rise to an 
obligatio, which consisted in the liability to 
pay damages. 


—Obligationes quasi ex contractu. Often per- 
sons who have not contracted with each other, 
under a certain state of facts, are regarded by 
the Roman law as if they had actually con- 
cluded a convention between themselves. The 
legal relation which then takes place between 
these persons, which has always a similarity 
to a contract obligation, is therefore termed 
obligatio quasi ex contractu. Such a relation 
arises from the conducting of affairs without 
authority, (negotiorum gestio) or unauthoriz- 
ed agency ; from the management of property 
that is in common when the community arose 
from casualty, (communio incidens) ; from the 
payment of what was not due (solutio in- 
debiti); from tutorship and curatorship (tu- 
tela and cura), resembling the relation of 
guardian and ward; from taking possession 
of an inheritance (additio hereditatis and 
agnitio bonorum possessionis); and in many 
other cases. Mackeld. Rom, Law, § 491. 


—Obligationes quast ex delicto, or obligationes 
quasi ex malificio. This class embraces al? 
torts not coming under the denomination of 
delicta and not having a special form of action 
provided for them by law. They differed 
widely in character, and at common law 
would in some cases give rise to an action on 
the case, in others to an action on an implied 
contract. Ort. Inst. §§ 1781-1792. 


—Obligationes ex variis causarum figuris. Al- 
though Justinian confined the divisions of 
obligations to four classes, namely obliga- 
tiones ex contractu, quasi ex contractu, er 
maleficio and quasi ex maleficio, there are 
many species. of obligations: which cannot 
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properly be reduced within any of these class- 
es. Some authorities have, consequently, es- 
tablished a fifth class, to receive the odds and 
ends which belonged nowhere else, and have 
given to this class the above designation, bor- 
rowed from Gaius, l. 1, pr. § 1, D. 44, 7. See 
Mackeldey § 474. See, generally, Hadley, 
Rom. Law 209, ete. 


OBLIGATION. The binding power of a vow, 
promise, oath, or contract, or of law, civil, 
political, or moral, independent of a promise; 
that which constitutes legal or moral duty, 
and which renders a person liable to coercion 
and punishment for neglecting it. Webster. 

A legal duty, by which a person is bound to 
do or not to do a certain thing. Civ. Code Cal. 
§ 1427; Civ. Code Dak. § 798 (Comp. Laws N. 
D. 1918, § 5763; Rev. Code S. D. 1919, § 721); 
Fulghum v. State, 92 Fla. 662, 109 So. 644, 
646. 

` A tie which binds us to pay or do something 
agreeably to the laws and customs of the 
country in which the obligation is made. 
Inst. 3, 14. 


Obligation is (1} legal or moral duty, as. opposed 
to physical compulsion; (2) a duty incumbent upon 
an individual, or a specific and limited number of 
individuals, as opposed to a duty imposed upon the 
world at large; (3) the right to enforce such a duty, 
(jus in personam,) as opposed to such a right as 
that of property, (jus in rem,) which avails against 
the world at large; (4) a bond containing a penalty, 
with a condition annexed, for the payment of money, 
performance of covenants, or the like. Mozley & 
Whitley. 

“Obligation” is the correlative of “right.” Taking 
the latter word in its politico-ethical sense, as a 
power of free action lodged in a person, “obligation’™ 
is the corresponding duty, constraint, or binding 
force which should prevent all other persons from 
denying, abridging, or obstructing such right, or 
interfering with its exercise. And the same is its 
meaning as the correlative of a “jus in rem.” Tak- 
ing “right” as meaning a “jus in personam,” (a 
power, demand, claim, or privilege inherent in one 
person, and incident upon another,) the “obligation” 
is the coercive force or control imposed upon the 
person of incidence by the moral law and the posi- 
tive law, (or the moral law as recognized and sanc- 
tioned by the positive law,} constraining him to ac- 
cede to the demand, render up the thing claimed, 
pay the money due, or otherwise perform what is 
expected of him with respect to the subject-matter of 
the right. 


A penal bond or “writing obligatory,” that 
is, a bond containing a penalty, with a condi- 
tion annexed for the payment of money, per- 
formance of covenants, or the like, and which 
differs from a bill, the latter being generally 
without a penalty or condition, though it may 
be obligatory. Co. Litt. 172. , 

A deed whereby a man binds himself under 
a penalty to do a thing. Com. Dig. Obligation 
(A); Taylor v. Glaser, 2 Serg. & R. (Pa.) 502; 
Denton v. Adams, 6 Vt. 40; Deming v. Bullitt, 
1 Blackf. (Ing) 241; Cantey v. Duren, Harp. 
(8. C.) 434; Harman v. Harman, Baldw. 129, 
Fed. Cas. No. 6,071. The word has a very 
broad and comprehensive legal signification 
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and embraces all instruments of writing, how- 
ever informal, whereby one party contracts 
with another for the payment of money or the 
delivery of specific articles. State v. Camp- 
bell, 103 N, C. 344, 9 S. E. 410; Morrison v. 
Lovejoy, 6 Minn. 353 (Gil. 224); Sinton v. 
Carter Co., 23 Fed. 535; Jacobs v. Monaton 
Realty Investing Corporation, 212 N. Y. 48, 
105 N. E. 968, 969. 

In English expositions of the Roman law, 
and works upon general jurisprudence, “ob- 
ligation” is used to translate the Latin “ob- 
ligatio.” In this sense its meaning is much 
wider than as a technical term of English 
law. See Obligatio. 


Classification 


The various sorts of obligations may be 
classified and defined as follows: 


—Perfect or imperfect. A perfect obligation is 
one recognized and sanctioned by positive 
law ; one of which the fulfillment can be en- 
forced by the aid of the law. Aycock v. Mar- 
tin, 37 Ga, 124, 92 Am. Dec. 56. But if the 
duty created by the obligation operates only 
on the moral sense, without being enforced 
by any positive law, it is called an “imper- 
fect obligation,” and creates no right of ac- 
tion, nor has it any legal operation. The duty 
of exercising gratitude, charity, and the other 
merely moral duties are examples of this 
kind of obligation. Civ. Code La. art. 1757; 
Edwards v, Kearzey, 96 U. S. 600, 24 L. Ed. 
793. 


—Natural or civil. A natural obligation is one 
which cannot be enforced by action, but which 
is binding on the party who makes it in con- 
science and according to natural justice; 
Blair v. Williams, 4 Litt. (Ky.) 41. As, for 
instance, when the action is barred by the 
act of limitation, a natural obligation still 
subsists, although the civil obligation is ex- 
tinguished; Jones v. Moore, 5 Binn. (Pa.) 
573, 6 Am. Dee. 428; Sturges v, Crownin- 
shield, 4 Wheat, 197, 4 L. Ed. 529; Ogden v. 
Saunders, 12 Wheat. 318, 337, 6 L. Ed. 606. 
A civil obligation is a legal tie, which gives 
the party with whom it is contracted the right 
of enforcing its performance by law. Civ. 
Code La. art. 1757; Poth. Obl. 173, 191. 


—Express or implied. Express or convention- 
al obligations are those by which the obligor 
binds himself in express terms to perform his 
obligation, while implied obligations are such 
as are raised by the implication or inference 
of the law from the nature of the transac- 
tion. : 


—Determinate or indeterminate. A determinate 
obligation is one which has for its object a 
certain thing: as, an obligation to deliver a 
certain horse named Bucephalus, in which 
ease the obligation can be discharged only by 
delivering the identical horse. An indeter- 
minate obligation is one where the obligor 
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binds himself to deliver one of a certain spe- 
as, to deliver a horse, where the de- 
livery of any horse will discharge the obli- 
gation. 


—Divisible or indivisible. A divisible obligation 
is one which, being a unit, may nevertheless 
be lawfully divided, with or without the con- 
sent of the parties. An indivisible obligation 
is one which is not susceptible of division: 
as, for example, if I promise to pay you one 
hundred dollars, you cannot assign one-half 
of this to another, so as to give him a right 
of action against me for his share. 


—Joint or several. A joint obligation is one 
by which two or more obligors bind them- 
selves jointly for the performance of the ob- 
ligation. France v. France, 94 Or, 414, 185 P. 
1108. A several obligation is one where 
the obligors promise, each for himself, to ful- 
fill the engagement. 


—Personal or real. A personal obligation is 
one by which the obligor binds himself to 
perform an act, without directly binding his 
property for its performance. A real obliga- 
tion is one by which real estate, and not the 
person, is liable to the obligee for the per- 
formance. Thus, when an estate owes an 
easement, as a right of way, it is the thing, 
and not the owner, who owes the easement. 
Another instance of a real obligation occurs 
when a person buys an estate which has 
been mortgaged, subject to the mortgage: 
he is not liable for the debt, though the es- 
tate is. In these cases the owner has an in- 
terest only because he is seized of the ser- 
vient estate or the mortgaged premises, and 
he may discharge himself by abandoning or 
parting with the property. The obligation 
is both personal and real when the obligor 
has bound himself and pledged his estate for 
the fulfilment of the obligations, In the civ- 
il law and in Louisiana, a real obligation is 
one which is attached to immovable proper- 
ty, and it passes with such property into 
whatever hands the property may come, with- 
out making the third possessor personally re- 
sponsible. Civ. Code La. art. 1997. For the 
term personal obligation, as used in a differ- 
ent sense, see the next paragraph. 


—Heritahle or personal. An obligation is her- 
itable when the heirs and assigns of one 
party may enforce the performance against 
the heirs of the other. Civ, Code La. art. 
1997. It is personal when the obligor binds 
himself only, not his heirs or representatives. 
An obligation is strictly personal when none 
but the obligee cau enforce the performance, 
or when it can be enforced only against the 
obligor. Civ. Code La. art. 1997. An obli- 
gation may be personal as to the obligee, and 
heritable as to the obligor, and it may in like 
manner be heritable as to the obligee, and per- 
sonal as to the obligor. Civ. Code La. art. 
1998. 


OBLIGATION 


—Principal or accessory. A principal obliga- 
tion is one which arises from the principal 
object of the engagement of the contracting 
parties; while an accessory obligation de- 
pends upon or is collateral to the principal. 
See Poth. Obl. no. 182. For example, in the 
ease of the sale of a house and lot of ground, 
the principal obligation on the part of the 
vendor is to make title for it; the accessory 
obligation is to deliver all the title-papers 
which the vendor has relating to it, to take 
care of the estate until it is delivered, and 
the like. See, further, the title Accessory Ob- 
ligation. 


—Primitive or secondary. A primitive obliga- 
tion, which in one sense may also be called 
a principal obligation, is one which is con- 
tracted with a design that it should itself be 
the first fulfilled. A secondary obligation is 
one which is contracted and is to be perform- 
ed in ease the primitive cannot be. For ex- 
ample, if one sells his house, he binds him. 
self to give a title; but if he finds he cannot 
as when the title is in another, then his sec- 
ondary obligation is to pay damages for non- 
performance of the obligation. 


~-Conjunctive or alternative. The former is 
one in which the several objects in it are 
connected by a copulative, or in any other 
manner which shows that all of them are 
severally comprised in the contract. This 
coutract creates as many different obligations 
as there are different objects;. and the debt- 
or, when he wishes to discharge himself, may 
force the creditor to receive them separately, 
But where the things which form the ob- 
ject of the contract are separated by a dis- 
junctive, then the obligation is alternative, 
and the performance of either of such things 
will discharge the obligor. The choice of 
performing one of the obligations belongs 
to the obligor, unless it is expressly agreed 
that it shall belong to the creditor. Civ. Code 
La. art. 2068; . Dougl. 14; 1 Lå. Raym. 279; 
Galloway v. Legan, 4 Mart. N. S. (La.) 167. 
A promise to deliver a certain thing or to 
pay a specified sum of money is an example 
of an alternative obligation. Civ. Code La. 
arts. 2063, 2066, 2067. 


—Simple or conditional. Simple obligations are 
such as are not dependent for their execu- 
tion on any event provided for by the parties, 
and which are not agreed to become void on 
the happening of any such event. Condition- 
al obligations are such as are made to de- 
pend on an uncertain event. If the obliga- 
tion is not to take effect until the event hap- 
pens, it is a suspensive condition; if the ob- 
ligation takes effect immediately, but is lia- 
ble to be defeated when the event happens, 
it is then a resolutory condition. Civ. Code 
La. arts. 2020, 2021; Moss v. Smoker, 2 La. 
Ann. 989. ʻA. simple obligation is also de- 
fined as one which is not suspended by any 
condition, either because it has been con- 
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tracted without condition, or, having been 
contracted with one, the condition has been 
fulfilled; and a conditional obligation is al- 
so defined as one the execution of which is 
suspended by a condition which has not been 
accomplished, and subject to which it has 
been contracted. 


—Singie or penal. A penal obligation is one 
to which is attached a penal clause, which is 
to be enforced if the principal obligation be 
not performed. A single obligation is one 
without any penalty: as where one simply 
promises to pay another one hundred dollars. 
This is called a single bill, when it is under 
seal, 


Other Compound and Descriptive Terms 


—Absolute obligation. One which gives no al- 
ternative to the obligor, but requires fulfill- 
ment according to the engagement, 


—Contractual obligation. One which arises 
from a contract or agreement. 


—Mcral ckligation. A duty which is valid and 
binding in conscience and according to nat- 
ural justice, but is not recognized by the law 
as adequate to set in motion the machinery 
of justice; that is, one which rests upon 
ethical considerations alone, and is not im- 
posed or enforced by positive law. Taylor v. 
Hotchkiss, 81 App. Div. 470, 80. N. Y. S. 1042: 
Goulding v. Davidson, 23 How. Prac. (N. Y.) 
483; Bailey v. Philadelphia, 167 Pa. 569, 31 
A. 925, 46 Am. St. Rep. 691; Westerman v. 
Mims, 111 Tex. 29, 227 S. W., 178, 180; Back- 
haus v. Lee, 49 N. D. 821, 194 N. W. 887, 
890. A duty which would be enforceable by 
law, were it not for some positive rule, which, 
with a view to general benefit, exempts the 
party in that particular instance from lega? 
liability. Backhaus v. Lee, 49 N. D. 821, 194 
N. W. 887, 890; Longstreth v. City of Phil- 
adelphia, 245 Pa. 233, 91 A. 667; Swartz v. 
Bachman, 267 Pa. 185, 110 A. 260, 261; Gil- 
man v. Hunnewell, 191 App. Div. 908, 181 
N. Y. S. 202. 


—Obediential obligation, One incumbent on 
parties in consequence of the situation or re- 
lationship in which they are placed. Ersk. 
Prin. 60. 


—Obligation of a contract. As used in Const. 
U. S. art. 1, § 10, the term means the binding 
and coercive force which constrains every 
man to perform the agreements he has made; 
a force grounded in the ethical principle of 
fidelity to one’s promises, but deriving its 
legal efficacy from its recognition by positive 
law, and sanctioned by the law’s providing a 
remedy for the infraction of the duty or for 
the enforcement of the correlative right. See 
Story, Const. § 1378; Black, Const. Prohib. § 
139. See Ogden v. Saunders, 12 Wheat. 213, 
6 L Ed. 606;.: Blair v. Williams, 4 Litt. 
(Ky.) 36; Sturges v. Crowninshield, 4 Wheat. 
197, 4 L. Ed. 529; Wachter y. Famachon, 62 
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Wis. 117, 22 N. W. 160. The “obligation of a 
contract” is its binding force according to 
the standards of law in existence when it 
was made. Humphrey v. Board of: Com’rs 
of City of Pratt, 144 P. 197, 199; 93 Kan. 
413; Colby v. City of Medford, 167 P. 487, 
499, 85 Or. 485. The “obligation of.a con- 
tract” is the duty of performance. Hays v. 
Port of Seattle (D. C.) 226 F. 287, 293. The 
term includes everything within the obliga- 
tory scope of the contract, and it includes 
the means of enforcement. ‘EH: J. Lander & 
Co. v. Deemy, 46 N. D. 273, 176° N. W. 922, 
925: Franklin Sugar Refining Co. v. Martin- 
Nelly Grocery Co., 94 W. Va. 504, 119 S. E. 
478, 476; Sliosberg v. New York Life Ins. 
Co., 217 App. Div. 67, 216 N. Y. S. 215, 222; 
Yhicago Great Western R. Co. v. State, 197 
App. Div. 742, 189 N, Y. S. 457, 458. 


-—Obligation solidaire. This, in French law, 
corresponds to joint and several liability in 
English law, but is applied also to the joint 
and several rights of the creditors parties to 
the obligation. 


—Primary obligation. An obligation which is 
the principal object of the contract. For ex- 
ample, the primary obligation of the seller 
is to deliver the thing sold, and to transfer 
the title to it. It is distinguished from the 
accessory or secondary obligation to pay 
damages for not doing so. 1 Bouv. Inst. no. 
702. The words “primary” and “direct,” 
contrasted with “secondary,” when spoken 
with reference to an obligation, refer to the 
remedy provided by law for enforcing the 


obligation, rather than to the character and | 


limits of the obligation itself. Kilton v. Prov- 
idence Tool Co., 22 R. I. 605, 48 A. 1039. 
See principal, accessory, primitive and sec- 
ondary obligations under Classification, su- 
pra, 


—Pure obligation. One which is not suspend- 
ed by any condition, whether it has been con- 
tracted without any condition, or, wheu thus 
contracted, the condition has been accom- 
plished. Poth. Obl no, 176. See simple ob- 
ligation under Classification, supra. 


—Solidary obligation. In the law of Louisiana, 
one which binds each of the obligors for the 
whole debt, as distinguished from a “joint” 
obligation, which binds the parties each for 
his separate proportion of the debt. Groves 
v. Sentell, 158 U. S. 465, 14 8. Ct. 808, 38 L. 
Ed. 785, See Solidary. 


OBLIGATORY PACT. See Pact. 
OBLIGATORY RIGHTS. See Right. 


OBLIGATORY WRITING. See Writing Obli- 
gatory. ` 


OBLIGEE. The person in favor of whom 
some obligation is contracted, whether such 
obligation be to pay money or to do or not 
to do something. Code La. art. 3522, no. 


OBLIVION © 


11. (Civ, Code, art. 3556, subd. 20). Jenkins 
v. Williams, 191 Ky. 165, 229 S. W. 94, 95. 
The party to whom a bond is given. Obligees 
are either several or joint. An obligee is sev- 
eral when the obligation is made to him 
alone; obligees are joint when the obliga- 
tion is made to two or more; and in that 
event each is not a creditor for his separate 
share, unless the nature of the subject or 
the particularity of the expression in the 
instrument lead to a different conclusion. 2 
Pothier, Obl, Evans ed. 56; Hob. 172; Cro. 
Jac, 251. 


The words obligee and payee have been held to 
have a technical and definite meaning under an act 
relative to promissory notes, bonds, etc., and apply 
only to notes, bonds, or bills whether given for the 
payment of money or for the performance of cove- 
nants and conditions, and not to mortgages; Hall 
v. Bryne, 1 Scam. (Ill) 142. 


OBLIGOR.. The person who has engaged to 
perform some obligation. Code La, art. 3522, 


no. 12 (Civ, Code, art. 3556, subd. 21). One 
who makes a bond. 
Obligors are joint and several. They are 


joint when they agree to pay the obligation 
jointly. They are several when one or more 
bind themselves and each of them separately 
to perform the obligation. In order to be- 
come an obligor, the party must actually, ei- 
ther himself or by his attorney, enter into the 
obligation and execute it as his own. 


OBLIQUUS. Lat. 


In the Old Law of Descents 


Oblique; cross; transverse; collateral. 


‘The opposite of rectus, right, or upright. 


In the Law of Evidence 


Indirect; circumstantial. 
OBLITERATION. Erasure or blotting out of 
written words, 


Cbliteration is not limited to effacing the letters 
of a will or scratching them out or blotting them 
out so completely that they cannct be read. A line 
drawn through the writing is obliteration, though it 
may leave it as legible ag it was before. See Glass 
v. Scott, 14 Colo. App. 377, 60 P. 186; Evans’ Appeal, 
58 Pa. 244; Townshend v. Howard, 86 Me. 285, 29 A. 
1077; State v. Knippa, 29 Tex. 298. 

When the testator of a holographic will wrote 
across its face “Will revoked,” and “This will is 
hereby revoked,” and signed his name with lines 
beneath the signature, the will was canceled, de- 
faced, and obliterated, within Decedent Estate Law, 
§ 34, subds. 5, 6 (Consol. Laws, c. 13). In re Parsons’ 
Will, 119 Misc. 26, 195 N. Y. 5. 742, 745. 


OBLIVION. Act of forgetting, or fact of hav- 
ing forgotten; forgetfulness. Official ig- 
noring of offenses; amnesty, or’ general par- 
don; as, an act of oblivion. State or fact of 
being forgotten. Webster, Dict. 


“Oblivion” is a kind of annihilation; and for 
things to be as though they had not been is like 
unto never being. Gilbert v. Missouri Pac, Ry. Co., 
92 Kan. 281, 140 P. 883. 


OBLIVIOUS 


OBLIVIOUS. Evincing oblivion; forgetful; 
forgetting. Webster, Dict. 


A person is “oblivious” of a thing when it is ex- 
tinguished from his mind. Gilbert y. Missouri Pac. 
Ry. Co., 92 Kan. 281, 140 P. 883. 

A bicycle rider, who crossed a street car track 
in front of a car just coming to a stop and turned 
along the street in the direction the car was going, 
may be “oblivious” of the danger within the 
humanitarian doctrine in thereafter turning onto 
the. track, though he knew that the car was ap- 
proaching somewhere behind him. Strother v. Dun- 
ham (Mo. App.) 198 8. W. 882, 884. The function 
that ‘“‘obliviousness” to peril plays in last chance 
cases is to show that the injured party did not 
purposely or wantonly expose himself to danger, 
and to inform the operator of the dangerous agency 
that the other party is going into danger or is not 
going to get out of it, and that therefore the operator 
must act to avoid injury. Bybee v. Dunham (Mo. 
App.) 198 S. W. 190, 193. 


OBLOQUY. To expose one to “obloquy” is 
to expose him to censure and reproach, as the 
latter terms are synonymous with “obloquy.” 
Bettner v. Holt, 70 Cal. 275, 11 Pac. 716. 


Blame, reprehension, being under censure, a cause 
or object of reproach, a disgrace. Burr v. Winnett 
Times Pub, Co., 80 Mont. 70, 258 P, 242, 246, 


OBNOXIOUS. “Obnoxious” and “offensive” in 
ordinary use are synonymous, and mean ob- 
jectionable, disagreeable, displeasing, and dis- 
tasteful. City of Muskogee v. Morton, 128 
Ok]. 17, 261 P. 183, 184. 


OBRA. In Spanish law. Work. Obras, 
works or trades; those which men carry on 
in houses or covered places, White, New 
Recop. b. 1, tit. 5, c. 3, § 6. 


OBREPTIO. Lat. The obtaining a thing by 
fraud or surprise. Calvin. Called, in Scotch 
law, “obreption.” 


OBREPTION. Obtaining anything by fraud 
or surprise. Acquisition of escheats, etc., 
from the sovereign, by making false repre- 
sentations. Bell. See, also, Subreption. 


OBROGARE. Lat. In the civil law. To 
pass a law contrary to a former law, or to 
some clause of it; to change a former law 
in some part of it. Calvin. 


OBROGATION. In the civil law. The an- 
nulling a law, in whole or in part, by pass- 
ing a law contrary to it. The alteration of a 
law. Caly. 


OBSCENE. Lewd; impure; indecent; re- 
pulsive; disgusting; foul; filthy: offensive 
to the senses; offensive to modesty, decency, 
or chastity; calculated to shock the moral 
sense of man by a disregard of chastity or 
modesty. See Timmons v. U. S., 85 Fed. 205, 
80 C. C. A. 74; U. S. v. Harmon (D. C.) 45 
Fed. 414; Dunlop v. U. S., 165 U. S. 486, 17 
Sup. Ct, 375, 41 L. Ed. 799; Com, v. Landis, 
8 Phila. (Pa.) 453; U. S. v. Clarke (D. C.) 
38 Fed. 732; U. S. v, Harmon (D. C.) 45 Fed. 
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414; U. S. v. Martin (D. C.) 50 Fed. 918; 
Wiliams v. State, 130 Miss, 827, 94 So. 882, 
883; Tyomies Pub. Co. v. U. 8. (C. C. A.) 211 
F. 385, 390; Darnell v. State, 72 Tex. Cr. R. 
271, 161 S. W. 971; Davidson v. State, 19 
Ala. App. 77, 95 So. 54, 55. 

Matter is “obscene, lewd, or lascivious,” 
within Criminal Code, § 211, as amended by 
Act March 4, 1911, § 2 (18 USCA § 334), if 
it is offensive to common sense of decency 
and modesty of community, and tends to sug- 
gest or arouse sexual desires or thoughts in 
minds of those who may be depraved or cor- 
rupted thereby. Dysart v, U. S. (C. C. A) 4 
F.2d) 765, 766. 


OBSCENE BOOK or PAPER. An obscene 
book or paper within the act relating to non- 
mailable matter means one which contains 
immodest and indecent matter, the reading 
whereof would have a tendency to deprave 
and corrupt the minds of those in whose 
hands the publication might fall, and whose 
minds are open to such immoral influences: 
U. S. v. Clarke (D. C.) 38 Fed. 732, 


OBSCENITY. The character or quality of 
being obscene; conduct tending to corrupt 
the public morals by its indecency or lewd- 
ness. State v. Pfenninger, 76 Mo. App. 318: 
U. 8. v. Loftis (D. C.) 12 Fed. 671; U. S. v. 
Males (D. C.) 51 Fed, 41. 


OBSCURE. When applied to words, state- 
ments or meanings, it signifies not perspicu- 
ous, not clearly expressed, hard to under- 
stand, Western Union Telegraph Co, v. Geo. 
F. Fish, Inc., 148 Md. 210, 129 A. 14, 16. 


In the civil law. To perform 
that which has been prescribed by some law 
or usage. Dig. 1, 3, 32. See Marshall Coun- 
ty v. Knoll, 102 Iowa, 573, 69 N. W. 1146. 


OBSES. Lat. In the law of war. 
Obsides, hostages. 


OBSIGNARE. Lat. In the civil law. To 
seal up; as money that had been tendered 
and refused. i 


A hostage. 


OBSIGNATORY. Ratifying and confirming. 


OBSOLESCENCE. The condition or process 
of gradually falling into disuse. Red Wing 
Malting Co. v. Willeuts (D. C.) 8 F.2d) 180, 
182. See Lansberger v. McLaughlin (D. C) 
20 F.(2d) 977. 


OBSOLESCENT. Becoming obsolete: going 
out of use; not entirely disused, but gradual- 
ly becoming so. 


OBSOLETE. 
served, 

` The term is applied to statutes which have 
become inoperative by lapse of time, either 
because the reason for their.enactment has 
passed away, or their subject-matter no long- 
er exists, or they are not applicable to 
changed circumstances, or are tacitly disre- 


Disused; neglected; not ob- 
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garded by all men, yet without being express- 
ly abrogated or repealed. See Lemien v. Kan- 
sas Flour Mills Co., 122 Kan. 574, 253 P. 547, 
548, 


_OBSTA PRINCIPHIS. Lat. Withstand be- 
ginnings; resist the first approaches or en- 
croachments. “It is the duty of courts to be 
watchful for the constitutional rights of the 
citizen, and against any stealthy encroach- 
ments thereon. Their motto should be ‘Obsta 
principiis?” Bradley, J., Boyd v. U. S., 116 
U. S. 635, 6 Sup. Ct. 535, 29 L. Ed. 746. 


OBSTANTE. Withstanding; hindering. See 
Non Obstante. 
OBSTETRICS. The branch of medical 


science which has to do with the care of wo- 
men during pregnancy and parturition. 
Stoike v. Weseman, 167 Minn. 266, 208 N. W. 
993. 


OBSTINATE DESERTION. “Obstinate” as 
used of desertion, which is a ground for di- 
vorce, means determined, fixed, persistent. 
Mitchell v. Mitchell, 91 Fla. 427, 107 So. 630, 
681. Desertion, as ground for divorce, must 
be “obstinate,” that is, persisted in against 
the willingness of the injured party to have 
it concluded. Fisler v. Fisler, 8 N. J. Eq. 
194, 95 A. 970, 972; Holst v. Holst, 101 N. J. 
Eq. 682, 189 A. 338, 387. 


OBSTRICTION. Obligation; bond. 


OBSTRUCT. To block up; to interpose ob- 
stacles; to render impassable; to fill with 
barriers or impediments; as to obstruct a 
road or way. U.S. v. Williams, 28 Fed. Cas. 
633; Chase v. Oshkosh, 81 Wis. 313, 51 N. 
wW. 560, 15 L. R. A. 553, 29 Am. St. Rep. 898; 
Overhouser v. American Cereal Co., 118 Iowa, 
417, 92 N. W. 74; Gorham v. Withey, 52 
Mich. 50, 17 N. W. 272. 


A railroad may ‘obstruct’ a highway if it im- 
pedes, hinders, or retards travel thereon, tbough 
it does not wholly block up the highway. Boston 
& M. R. R. v. County Com'rs of Middlesex County, 
239 Mass, 127, 131 N. E. 283, 286. 


As applied to the operation of railroads, 
an “obstruction” may be either that which 
obstructs or hinders the free and safe pas- 
sage of a train, or that which may receive 
an injury or damage, such as it would be un- 
lawful to inflict, if run over or against by the 
train, as in the case of cattle or a man ap- 
proaching on the track. Nashville & C. R. 
Co. v. Carroll, 6 Heisk. (Tenn.) 368; Louis- 
ville N. & G. R. Co. v. Reidmond, 11 Lea 
(Tenn.) 205; South & North Alabama R. Co. 
v. Williams, 65 Ala. 77. 

As applied to navigable waters, to “ob- 
struct” them is to interpose such impedi- 
ments in the way of free and open naviga- 
tion that vessels are thereby prevented from 
going where ordinarily they have a right to 
go or where they may find it necessary to go 


OBSTRUCTING PROCESS 


in their maneuvers. See In re City of Rich- 
mond (D. C.) 43 Fed. 88; Terre Haute Draw- 
bridge Co. v. Halliday, 4 Ind, 86; The Van- 
couver, 28 Fed. Cas. 960. 

To impede or hinder; to interpose ob- 
stacles or impediments, to the hindrance or 
frustration of some act or service; as to ob- 
struct an officer in the execution of his duty. 
Davis v. State, 76 Ga, 722. See Lamon v. 
Gold, 72 W. Va. 618, 79 S. E. 728, 730, 51 L. 
R. A. (N. 8.) 883. : 


OBSTRUCTING JUSTICE. Impeding or. ob- 
structing those who seek justice in a court, 
or those who have duties or powers of ad- 
ministering justice therein. Shackelford v. 
Commonwealth, 185 Ky. 51, 214 S. W. 788. 
The act by which one or more persons at- 
tempt to prevent, or do prevent, the execu- 
tion of lawful process. The term applies al- 
so to obstructing the administration of jus- 
tice in any way—as by hindering witnesses 
from appearing. See Melton v. Common- 
wealth, 160 Ky. 642, 170 8S. W. 37, 42, L. R. A.. 
1915B, 689; People v. Hebbard, 96 Misc. 
Rep. 617, 162 N. Y. S. 80, 89;: Southern Ex- 
press Co. v. Commonwealth, 167 Ky. 480, 180 
S. W. 839, 840; People ex rel. Childs v. Knott, 
187 App. Div. 604, 176 N. Y. S. 321, 325. Any 
act, conduct, or directing agency pertaining to 
pending proceedings, intended to play on hu- 
man frailty and to deflect and deter court 
from performance of its duty and drive it 
into compromise with its own unfettered 
judgment by placing it, through medium of 
knowingly false assertion, in wrong position 
before public, constitutes an obstruction to 
administration of justice. State v. Shu- 
maker, 200 Ind. 623, 157 N. E. 769, 774, 58 
A. L. R. 954. See Toledo Newspaper Co. v. 
U. S., 247 U. 8. 402, 38 S. Ct. 560, 564, 62 
L. Ed. 1186. 


OBSTRUCTING AN OFFICER. “Obstruct,” 
as used in a statute relating to obstructing 
an officer of the law implies forcible re- 
sistance; Harrison v. State, 26 Ga. App. 645, 
107 S. E. 90, 91; State v. Le:Blane, 115 Me. 
142, 98 A. 119, 120; but see, contra, State 
v. Estes, 185 N. C. 752, 117 S. E. 581, 582; 
To “obstruct”? a public officer means to op- 
pose that officer. It does not mean to op 
pose or impede the process with which the 
officer is armed, or to defeat its execution, 
but that the officer himself shall be obstruct- 
ed. Knoff v. State, 18 Okl Cr. 36, 192 P. 
586, 597; Ratcliff v. State, 12 Okl. Cr. 448, 
158 P. 298, 294, 


OBSTRUCTING PROCEEDINGS OF LEG- 
ISLATURE. The term embraces not only 
things done in the presence of the legislature, 
but those done in disobedience of a com- 
mittee. Ex parte Youngblood, 94 Tex. Cr. R. 
330, 251 S. W. 509, 512. 


OBSTRUCTING PROCESS. In criminal 
law. The act by which one or.more persons 


OBSTRUCTING THE RECRUITING OR ENLISTMENT SERVICE 


attempt to prevent or do prevent the execu- 
tion of lawful process. 


OBSTRUCTING THE RECRUITING OR EN- 
LISTMENT SERVICE. The word “ob- 
struct,” as used in Espionage Act, tit. 1, § 
$ (50 USCA § 33 note) making it an offense 
to “obstruct the recruiting or enlistment serv- 
ice,’ should be given a broad meaning, and 
includes to hinder, impede, embarrass, and 
retard, in whole or in part. Doe v. U. 8. 
C. C. A.) 253 F. 908, 906; U. S. v. Prieth 
(D.-C.) 251 F. 946, 948. The term does not 
necessarily mean actual prevention of en- 
listments or recruiting, it being sufficient if 
one interferes with such service or renders it 
more difficult, Rhuberg v, United States (C. 
C. A.) 253 F. 8635, S69; U. S. v. Pierce (D. C.) 
245 F. 878, 834; Deason v. United States (C. 
C. A.) 254 F. 259, 260; U. S. v. Nearing (D. C.) 
252 F. 223, 228; and the expression “‘ob- 
struct” contemplates more than a physical 
obstruction. O'Hare v. U. 8. (C. C. A.) 253 
- F. 588, 540, 


OBSTRUCTION. A hindrance, obstacle, or 
barrier. Carder v. City of Clarksburg, 100 W. 
Va. 605, 131 S. E. 349, 352. Delay, impeding 
or hindering. State v. Malpass, 189 N. C. 349, 
127 S. E. 248, 250. 

This is the word properly descriptive of an 
injury to anyone’s incorporeal hereditament, 
e. g., his right to an easement, or profit à pren- 
dre; an alternative word being “disturbance.” 
On the other hand, “infringement” is the word 
properly descriptive of an injury to any one’s 
patent-rights or to his copyright. But “ob- 
struction” is also a very general word in law, 
being applicable to every hindrance of a man 
in the discharge of his duty, (whether official, 
publie, or private.) Brown. 


“Obstruction” in highway includes anything in- 
terfering. with highway easement. Andrew B. 
Hendryx Co. v. City of New Haven, 104 Conn. 632, 134 
A. 77, T% 

“Obstruction,” within a statute requiring certain 
precautions by those in charge of train on appear- 
ance of obstruction means , obstacle, implement, 
hindrance, bar, barrier, clog, or check. Howard & 
Herrin v. Nashville, CG. & St. L. Ry; Co., 153 Tenn. 
649, 284 S. W. 894, 896, 46 A. L, R. 1530, See Turner v. 
Southern Ry. Co., 112 Miss. 359, 73 So, 62, 63. 


OBSTRUCTION TO NAVIGATION. Any un- 
necessary interference with the free move- 
ments of vessels. The Steam Dredge No. 6 
(D. C.) 222 F. 576, 579. 


OBTAIN. To acquire; to get hold of by ef- 
fort; to get and retain possession of; as, in 
_ the offense of “obtaining” money or property 
by false pretenses. See Com. v. Schmunk, 207 
Pa, 544, 56-A. 1088, 99 Am. St. Rep. 801; 
People v. General Sessions, 13 Hun (N. Y.) 
. 400; State v. Will, 49 La. Ann. 1337, 22 So. 
378; Sundmacher v. Block, 39 Ill. App. 553. ° 
The word “obtain,” as used in a statute 
relating to obtaining’ money or property by 
false: pretenses, is not limited to getting, sé- 
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curing, or appropriating money or property as 

owner. It includes as well the getting or se- 

curing of money or property by way of a loan. 

Tingue v. State, 90 Chio St. 368, 108 N. E. 222, 

228, Ann. Cas. 19160, 1156. As used in a con- 

fidence game statute it means to acquire the- 
possession of, or control of, and not necessari- 
ly to acquire title to. People v. Miller, 278 Ill. 

490, 116 N. E. 181, 138, L. R. A. 1917E, 797. 

“Take” does not signify the same as “cb- 

tain,” which embraces many other ways of ac- 

quiring property. Allen vy. State, 97 Tex. Cr. 

R. 467, 262 S. W. 502, 5038. 


OBTEMPER. See Obtemperare. 


Obtemperandum est consuetudini rationabili 
tanquam legi. A reasonable custom is to be 
obeyed as a law. 4 Coke, 38. 


OBTEMPERARE: Lat. To obey. Hence the 
Scotch “obtemper,” to obey or comply with 
a judgment of a court. 


OBTEST. To protest. 


OBTORTO COLLO. In Roman law. Taken 
by the neck or collar; as a plaintiff was al- 
lowed to drag a reluctant defendant to court. 
Adams, Rom. Ant. 242, 


OBTULIT SE. (Offered himself.) In old prac- 
tice. The emphatic words of entry on the 
record where one party offered himself in 
court against the other, and the latter did not 
appear. 1 Reeve, Eng. Law, 417. 


OBVENTIO. Lat. (from obvenire, to fall in). 


In the Civil Law 


Rent; profits; income; the return from an 
investment or thing owned; as the earnings 
of a vessel. Generally used in the plural. 


In Old English Law 


The revenue of a spiritual living, so called. 
Also, in the plural, “offerings.” 


OBVENTION. Sce Obventio; Oblation. 


OBVIOUS. The word “obvious” means easily 
discovered, scen, or understood, readily per- 
ceived by the eye or the intellect, plain, evi- 
dent, apparent, and is synonymous with the 
words “plain,” “clear,” and “evident.” Combs 
v. Colonial Casualty Co., T3 W. Va. 473, 80 
S. B. 779, 781, 50 A. L. R. (N. S8.) 1218. Ap- 
parent; evident; manifest. Fandeck v. Bar- 
nett & Record Co., 161 Wis. 55, 150 N. W. 587, 
541; Tolfree v. Wetzler (D. C.) 22 F.(2d) 214. 


OBVIOUS DANGER. One that is plain and 
apparent to a reasonably observant person. 
Combs v. Colonial Casualty Co., 73 W. Va. 473, 
80 S. E. 779, 780, 50 L. R. A. (N. S.) 1218. 


OBVIOUS RISK. One sọ plain that it would 
be instantly recognized by a person of ordi: 
nary intelligence. City of Atlanta v. Trussell; 
21 Ga. App. 340, 94 S. P. 649, 658. An “obvi- 
ous. risk” within an- accident policy, excepting 
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liability for injuries from.exposure to such a 
risk, is‘one which would be plain and appar- 
ent to a reasonably prudent and cautious per- 
son in the use of his faculties. Rommel v. 


National Travelers’ Benefit Ass’n, 183 Iowa, , 


776, 166 N. W. 455, 456. . See Christensen v. 
National Travelers’ Ben. Ass’n of Des Moines, 
Iowa, 196 Iowa, 375, 194 N. W. 194, 196, 29 
A. L. R. 709. It does not mean an unnecessary 
risk. Hickman v. Chio State Life Ins. Co., 92 
Ohio St, 87, 110 N. E. 542, 543. 


OCASION. In Spanish law. Accident. Las 
Partidas, pt. 3, tit. 32, 1. 21; White, New 
Recop. b. 2, tit. 9, c. 2. 


OCCASIO. In feudal law. A tribute which 
the lord imposed on his- vassals or tenants for 
his necessity. Hindrance; trouble; vexation 
by suit. See, also, Occasiones. 


OCCASION, n. That which incidentally 
brings to pass an event ;—distinguished from 
“cause,” meaning that which produces an ef- 
fect. Fletcher v. South Dakota Cent. Ry. 
Co., 36 S. D. 401, 155 N. W. 3, 4. 


OCCASION, v. To give occasion to, to cause, 
to produce; to cause incidentally or indirect- 
ly; bring about or be the means of bringing 
about or producing. Industrial Commission 
of Ohio v. Weigandt, 102 Ohio St. 1, 130 N. E. 
38, 89. See Evans v. United States Fidelity 
& Guaranty Co., 195 Mo. App. 438, 192 S. W. 
112, 114. 


OCCASIONARI. To be charged or loaded 
with payments or occasional penalties. 


OCCASIONES. 
Spelman. 


OCCUPANCY. Occupancy Is a mode of ac- 
quiring property by which a thing which be- 
longs to nobody becomes the property of the 
person who took possession of it with the in- 
tention of acquiring a right of ownership in it. 
Civ. Code La. art. 83412; Goddard v. Winchell, 
86 Iowa, 71, 52 N. W. 1124, 17 L. R. A. 788, 
41 Am, St. Rep. 481. The taking possession 
of things which before belonged to nobody, 
with an intention of appropriating them to 
one’s own use. To constitute occupancy, there 
must be a taking of a thing corporeal, be- 
longing to nobody, with an intention of be- 
coming the owner of it; Co. Litt. 416. 

Oceupancy is sometimes used in the sense of 
occupation or holding possession; indeed it 
has come to be very generally so used in this 
country in homestead laws, public-land laws, 
and the like; Walters v. People, 21 Ill. 178; 
Redfield v. R. Co., 25 Barb. (N. Y.) 54; Act of 
Cong. May 29, 1830 (4 Stat. 420); Weisbrod 
v, Daenicke, 36 Wis. 73; see Quehl v. Peter- 
son, 47 Minn. 13, 49 N. W. 390; 12 Q. B. Div. 
356; 2 id. 588; but this does not appear to be 
a common legal use of the term, as recognized 
by English authorities. 


In old English law. Assarts, 


There is a use of the word in public-land laws, 
homestead laws, “occupying-claimant” laws, cases 


OCCUPANT 


of landlord and tenant, and-like connections, which 
seems to require the broader. sense of possession, , 
although there is, in most of these ‘uses, a shade of 
meaning discarding any prior title as a foundation 
of right. Perhaps both uses or views may be har- 
monized, by saying that in jurisprudence occupancy 
or occupation is possession, presented independent of 
the idea of a chain of title, of any earlier owner. 
Or “occupancy” and “occupant” might be used for 
assuming property which has no owner, and “occu- 
pation” and “occupier” for the more general idea 
of possession. Judge Bouvier’s definitions seem 
partly founded on such a distinction, and there are 
indications of it in English usage. It does not ap- 
pear generally drawn in American books. Abboit. 

“Possession” and “occupancy,” when applied to 
land, are nearly synonymous terms, and may exist 
through a tenancy. Thus, occupancy of a home- 
stead, such as will satisfy the statute, may be by 
means other than that of actual residence on the 
premises by the widow or child. Walters y. People, 
21 Il. 478. Occupany is always actual, as distin- 
guished from possession, which may be actual or 
constructive. Occupancy is never constructive, save 
in the sense that land may be occupied through the 
actual possession of another. Davis v. State, 20 Ga. 
App. 68, 92 S. E. 550, 551. “‘Occupancy” is act of tak- 
ing or holding possession and does not necessarily 
include residence. Kornhauser v. National Surety 
Co., 114 Ohio St. 24, 150 N. E. 921, 923. ~ 

As used in a burglary insurance policy “occupancy” 
was held to imply an actual use of the house as a 
dwelling place not absolutely continuous, but as a. 
place of usual return. Young v. Fidelity & Casualty 
Co. of New York, 202 Mo. App. 319, 215 S. W. 496, 
498. As used in a statute respecting adverse pos- 
session, the term was held to be synonymous with 
“actual possession,” as distinguished from ‘“‘con- 
structive possession,” and the possession must be 
such as, if continued uninterruptedly for the statu- 
tory period, may so far as possession is required, 
ripen into title. Wart v, All Persons, 26 Cal. App. 
664, 148 P., 236, 240. “Occupancy” and ownership are 
treated in some decisions as synonymous. That 
someone should be actually living in the house was 
held not necessary to constitute occupancy in 4 
prosecution for burglary. Carneal v. State, 88 Tex. 
Cr. R. 274, 216 S. W. 626. 


See the titles Occupation; Occupy. 


In International Law 


The taking possession of a newly discovered 
or conquered country with the intention of 
holding and ruling it. 


OCCUPANT. 
tn a General Sense 


One who takes the first possession of 4 
thing, of which there is no owner. 

One who occupies and takes possession, one 
who has the actual use, possession or control 
of a thing. See Lechler v. Chapin, 12 Nev. 65; 
Wittkop v. Garner, 4 N. J. Mise. 234, 182 A. 
339, 340; Kornhauser y. National Surety Co., 
114 Ohio St. 24, 150 N. E. 921, 923; Schmidt 
v. Town of Almon, Shawano County, 181 Wis. 
244,194 N. W. 168. ` 


In a Special Sense 


One who takes possession of lands held pwr 
autre vie, after the death of the tenant, and 
during the life of the cestui que vie. 


. 


OCCUPANT 


In General 


—Common occupant. See general occupant, 
below. 


—General occupant. At common law where a 
man was teuant pur autre vie, or had an es- 
tate granted to himself only (without men- 
tioning his heirs) for the life of another man, 
and died without alienation during the life 
of cestui que vie, or him by whose life it was 
holden, he that could first enter on the land 
might lawfully retain the possession, so long 
as cestui que vie lived, by right of occupancy, 
and was hence termed a “general” or common 
“occupant.” 1 Steph. Comm. 415. 


—Special occupant. A person having a special 
right to enter upon and occupy lands granted 
pur autre vie, on the death of the tenant, and 
during the life of cestui que vie. Where the 
grant is to a man and his heirs during the 
life of cestui que vie, the heir, succeeds as 
special occupant, having a special exclusive 
right by the terms of the original grant. 2 
Bl, Comm. 259; 1 Steph. Comm. 416. In the 
United States the statute provisions of the 
different states vary considerably upon this 
subject. In New York and New Jersey, spe- 
cial occupancy is abolished. Virginia, and 
probably Maryland, follow the English stat- 
utes. In Massachusetts and other states, 
where the real and personal estates of in- 
testates are distributed in the same way and 
manner, the question does not seem to be ma- 
terial. 4 Kent 27. 


Occupantis fiunt derelicta. Things abandoned 
become the property of the (first) occupant. 
Taylor v. The Cato, 1 Pet. Adm. 53, Fed. Cas. 
No. 18,786. . i 


OCCUPARE. Lat. In the civillaw. To seize 
or take possession of; to enter upon a vacant 
possession; to take possession before an- 
other. Calvin. 


OCCUPATILE. That which has been left by 
the right owner, and is now possessed by 
another. 


OCCUPATIO, “The advisedly taking pos- 
session of that which is at the moment the 
property of no man, with a view of acquiring 
property in it for yourself.” Maine, Anc. L. 
245. The advised assumption of physical pos- 
session. Id. 256. See Occupancy, 


OCCUPATION. Possession; 
ure; use. 


control; - ten- 


In its usual sense “occupation” is where a person 
exercises physical control over land. Thus, the les- 
see of a house is in occupation of it so long as he 
has the power of entering into and staying there at 
pleasure, and of excluding all other persons (or all 
except one or more specified persons) from the use of 
it. Occupation is therefore the same thing as actual 
possession. Sweet. The word “occupation,” applied 
to real property, is, ordinarily, equivalent to “pos- 
session." In contiection with other expressions, it 
may mean that the party should be living upon the 
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premises; but, standing alone, it is satisfied by 
actual possession. Lawrence v. Fulton, 19 Cal. 683. 
See Kornhauser v. National Surety Co., 114 Ohio St. 
24, 150 N. E. 921, 923. 

“Occupation’’*of a dwelling house means living in 
it. The use for which premises are intended should 
be considered in determining what is meant by the 
word “unoccupied” as contained in a policy. 
Hoover vy. Mercantile Town Mut. Ins. Co., 93 Mo. 
App. 111, 69 S. W. 42. As used in a fire insurance 
policy the word unoccupied, is not synonymous with 
vacant, but is that condition where no one has the 
actual use or possession of the thing or property in 
question; Yost v. Ins. Co., 38 Pa. Super. Ct. 594; 
Hardiman v, Fire Ass’n, 212 Pa, 383, 61 A. 990. 


A trade; 
ness; 


employment; busi- 


means of livelihood. 


See Shed v. State, 70 Tex. Cr. 10, 155 S. W. 
524, 526. , : 


profession ; 


“Occupation,” as commonly understood, signifies 
the principal business of one’s life, employment, 
calling, or trade. Texas Co. v. Amos, 77 Fla. 327, 81 
So. 471, 472; Childers v. Brown, 81 Or. 1, 158 P. 166, 
168, Ann. Cas. 1918D, 170; People v. Derose, 230 Mich. 
180, 203 N. W. 95, 96; Pulaski v. Sovereign Camp of 
the Woodmen of the World, 105 Misc. 740, 174 N. Y. S. 
298, 299; Gotfredson v. German Commercial Accident 
Co, (C. C. A.) 218 F. 582, 585; Central Business 
Men’s Ass’n v. Faith (C. C. A.) 8 Fi(2d) 325, 328; 
Sovereign Camp. W. O. W., v. Craft, 208 Ala. 467, 
94 So. 831, 833; Everett v. Standard Acc, Ins, Co., 45 
Cal. App. 332, 187 P. 996, 1000. 

The term “occupation,” as used in a policy re- 
quiring notice to insurer of change of occupation, 
means the usual business of insured. Union Health 
& Accident Co. v. Anderson, 66 Colo. 195, 180 P. 81, 
82. The word “occupation” must be held to have 
reference to the vocation, profession, trade or calling 
which the assured is engaged in for hire or for 
profit. Evans v. Woodman Acc. Ass’n, 102 Kan. 556, 
171 P. 643, 644, L. R. A. 1918D, 122. 

“Occupation” as used in Workmen’s Compensation 
Act means that particular business, profession, trade 
or calling which engages the time and efforts of an 
individual, the employment in which he regularly 
engages or the vocation of one’s life. Industrial 
Commission of Ohio v, Roth, 98 Ohio St. 34, 120 N. 
E. 172, 173, 6 A. L. R. 1463. See Kaplan v. Gaskill, 
108 Neb. 455, 187 N. W. 943, 945. 


A putting out of a man’s freehold in time 
of war. Co. Litt. s. 412. 


—Actual occupation. An open, visible occu- 
pancy as distinguished from the construc- 
tive one which follows the legal title. Cut- 
ting v. Patterson, 82 Minn. 375, 85 N. W. 172; 
People v. Ambrecht, 11 Abb. Prac. (N. Y.) 97; 
Bennett v. Burton, 44 Iowa 550. 


—Occupation tax. A tax imposed upon an oc- 
cupation or the prosecution of a business, 
trade, or profession; not a tax on property, 
or even the capital employed in the business, 
but an excise tax on the business itself; to 
be distinguished from a “license tax,” which 
is a fee or exaction for the privilege of en- 
gaging in the business, not for its prosecu- 
tion. See Adler v. Whitbeck, 44 Ohio St. 539, 
9 N. E. 672; Appeal of Banger, 109 Pa: 95; 
Pullman Palace Car Co. vy. State, 64 Tex. 274, 
538 Am. Rep. 758; Atkinson v, Brunswick- 
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Balke-Collender Co., 144 Ga. 694, 87 S. E. 
891; Viquesney v. Kansas City, 305 Mo. 488, 
266 S. W. 700, 702; Eastern Gulf Oil Co. v. 
Kentucky State Tax Commission (D. C.) 17 
F.(2d) 394, 395. A “license tax” is based on 
the police power of the state to regulate or 
prohibit a particular business, and not to 
raise revenue, while an “occupation tax” is 
primarily intended to raise revenue; Provo 
City v. Provo Meat & Packing Co., 49 Utah, 
528, 165 P. 477, 479, Ann. Cas, 1918D, 530; 
Duff v. Garden City, 122 Kan. 390, 251 P. 
1091, 1092; though in some instances it may 
be for regulation incidentally; McMillan v. 
City of Knoxville, 189 Tenn. 319, 202 8S. W. 
65, 66. But see Thompson v. McLeod, 112 
Miss. 383, 73 So. 193, 194, L. R. A. 1918C, 893, 
Ann, Cas. 19184A, 674. 


OCCUPATIVE. Pertaining to or involving 
occupation or the right of occupation. Webs- 
ter. 


OCCUPAVIT. Lat. In old English law. A 
writ that lay for one who was ejected out 
of his land or tenement in time of war. 
Cowell. 


OCCUPIER. An occupant; one who is in 
the enjoyment of a thing. 

A tenant, though absent, is, 
speaking, the occupier of premises; 1 B. & C. 
178; but not a servant or other person who 
may be there virtute oficii; 26 L. J. C. P. 
12; 47 L. J. Bx. 112; L. R. 1 Q. B. 72. 


OCCUPY. To hold in possession; to hold or 
keep for use, as, to occupy an apartment. 
Missionary Soc. of M. E. Church v. Dalles 
City, 107 U. S. 343, 2 Sup. Ct. 677, 27 L. Hd. 
545. In legal acceptation, actual use, posses- 
sion, and cultivation, Jackson v. Sill, 11 
Johns. (N. Y.) 202, 6 Am. Dec. 363; Inhabit- 
ants of Phillipsburgh v. Bruch’s Ex’r, 87 N. J. 
Eq. 486; Kornhauser y. National Surety Co., 
150 N. E. 921, 923, 114 Ohio St. 24. 


The term, as used in a fire policy, implies an 
actual use by some person according to the purpose 
for which it is designed, and does not imply that 
some one shall remain in the building all of the 
time without interruption, but merely that there 
shall not be a cessation of occupancy for any con- 
siderable length of time. Washington Fire Ins. Co. 
v. Cobb (Tex. Civ. App.) 163 8. W. 608, 612. See 
Southern Nat, Ins. Co. v. Cobb (Tex. Civ. App.) 180 
S. W. 155, 156. As used in connection with a home- 
stead, it does not always require an actual oc- 
eupancy, but may sometimes permit a constructive 
occupancy. Kerns v. Warden, 88 Okl. 297, 213 P. 70, 
72. 


See Occupation; Occupancy. 


OCCUPYING CLAIMANT. See Benton v. 
Dumbarton Realty Co., 143 N. W. 586, 589, 
161 Iowa, 600. 


OCCUPYING CLAIMANT ACTS. Statutes 
providing for the reimbursement of a bona 
fide occupant and claimant of land, on its 
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récovery by the true owner, to the extent to 
which lasting improvements made by him 
have increased the value of the land, and 
generally giving him a lien therefor. Jones 
v. Great Southern Hotel Co., 86 F. 370, 30 
C. C. A. 108. 


OCCUR. To happen. Johnson v. Ins. Co., 
91 Ill. 95, 33 Am. Rep. 47. 

To arise; begin. Murphy v. People, 
Colo, 276, 242 P. 57, 59. 


OCCURRENCE. A happening; an event. Du- 
pre vy. Atlantic Refining Co., 120 A. 288, 290, 
98 Conn, 646. 


OCEAN. The main or open sea; the high 
sea; that portion of the sea which does not 
lie within the body of any country and is not 
subject to the territorial jurisdiction or con- 
trol of any country, but is open, free, and 
common to the use of all nations. See U. 8. 
v. Rodgers, 150 U. S. 249, 14 Sup. Ct. 109, 37 
L. Ed. 1071; U. S, v. New Bedford Bridge, 
27 Fed. Cas, 120; De Lovio v. Boit, 7 Fed. 
Cas, 428; U. S. v: Morel, 26 Fed. Cas. 1312; 
The Cuzco (D. C.) 225 F. 169, 176. 
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OCHIERN. In old Scotch law. A name of 
dignity; a freeholder. Skene’s de Verb. 
Sign. 


OCHLOCRACY. Government by the multi- 
tude. A form of government wherein the 
populace has the whole power and adminis- 
tration in its own hands. The abuse of a de- 
mocracy. Mob rule. 


OCTAVE. In old English law. The eighth 
day inclusive after a feast; one of the re- 
turn days of writs. 3 Bl. Comm. 278. 


OCTO TALES. Lat. Hight such; eight such 
men; eight such jurors. The name of a writ, 
at common law, which issues when upon a 
trial at bar, eight more jurors are necessary 
to fill the panel, commanding the sheriff to 
summon the requisite number. 3 BL Comm. 
364. See Decem Tales. 


OCTROI. Fr. In French law. Originally, 
a toll or duty, which, by the permission of 
the seigneur, any city was accustomed to col- 
lect on liquors and same other goods, brought 
within its precincts, for the consumption of 
the inhabitants, Afterwards appropriated 
to the use of the king. Steph. Lect. p. 361. 


OCULIST. One skilled in treating diseases 
of the eye. Webster, Dict. 


The exemption of “oculists’ and “ophthal- 
mologists” from the provisions of an act regulating 
practice of ‘optometrists’ was held applicable to 
sufficiently distinctive classes; the professions of 
oculist and ophthalmologist being recognized as 
learned professions relating to practice of medicine 
and surgery in treatment of eye diseases, and 
optometry as an occupation or vocation calling for 
a degree of mechanical skill and experience in fitting 
glasses to the eye. Saunders v. Swann, 155 Tenn, 310, 
292 S. W. 458, 


ODD LOT BUSINESS 


ODD LOT BUSINESS. The dealing in a 
smaller number of shares than the unit of 
trading on the floor of the stock exchange. 
In re Brown, 242 N. Y. 1, 150 N. E. 581, 584, 44 
A. L R. 510. See People ex rel. Berdan v. 
Goldfogle, 211 N. Y. S. 107, 218 App. Div. 
702. f 


ODD LOT DOCTRINE. The “odd lot doc- 
trine” is that, if the effects of an accident 
have not been removed, it is not sufficient, to 
entitle an employer to have a reduction in 
the weekly compensation ordered by the court 
under the Workmen’s Compensation Act, that 
it appears the workman has the physical ca- 
pacity to do some kind of work different from 
the general kind of work which he was en- 
gaged in at the time of the accident, but it 
must also be shown that the workman, either 
by his own efforts or that of his employer, 
can actually get such work. Lupoli v. At- 
lantic Tubing Co., 43 R. I. 299, 111 A. 766, 
768. 


Oderunt peccare boni, virtutis amore; oderunt 
peccare mali, formidine pene. Good men hate 
to sin through love of virtue; bad men, 
through fear of punishment. 


ODHAL. Complete property, as opposed to 
feudal tenure. The transposition of the syl- 
lables of “odhar makes it “allodh,” and 
hence, according to Blackstone, arises the 
word “allod” or “allodial,” (q. v.). “Allodh” 
is thus put in contradistinction to “feeodh.” 
Mozley & Whitley. 


ODHAL RIGHT. An alodial right. 
ODIO ET ATIA. See De Odio et Atia. 


Odiosa et inhonesta non sunt in lege præsum- 
anda. Odius and dishonest acts are not pre- 
sumed in law. Co. Litt. 78; Jackson v. Mil- 
ler, 6 Wend, (N. Y.) 228, 231, 21 Am. Dec. 
316; Nichols v. Pinner, 18 N. Y. 295, 300. 


Odiosa non -presumuntur. 
not presumed. Burrows, 


CECONOMICUS. L. Lat. In old English law. 
The executor of a last will and testament. 
Cowell. 


Odius things are 
Sett. Cas. 190. 


In the civil law. A 
Calvin. 


CECONOMUS. Lat. 
manager or administrator. 


OF. A term denoting that from which any- 
thing proceeds; indicating origin, source, de- 
scent, and the like; as, he is of a race of 
kings; he is of noble blood. Stone v. Riggs, 
48 Okl. 209, 142 P. 298, 299. 

Associated with or connected with, usual- 
ly in some causal relation, efficient, material, 
formal, or final. Harlan v. Industrial Acci- 
dent Commission, 194 Cal. 352, 228 P. 654, 657. 


The word has been held equivalent to after; . 


10 L. J. Q. B. 10; at; belonging to; Davis 
v. State, 38 Ohio St. 506; in possession of; 
Bell, County v. Hines (Tex. Civ. App.) 219 
S. W. 556, 557; Stokes v. Great Southern 
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Lumber Co. (D. C.) 21 F.(2d) 185, 186; manu- 
factured by; 2 Bing. N. C. 668; by; Hannum 
v. Kingsley, 107 Mass. 355; residing at; 
Porter v. Miller, 3 Wend. (N. Y.) 329; 8 A. & 
E. 232; from; State v. Wong Fong, 75 Mont. 
8I, 241 P. 1072, 1074; in; Kellogg v. Ford, 70 
Or. 213, 189-P. 751, 752. 


OF COUNSEL. A phrase commonly applied 
in practice to the counsel employed by a par- 
ty in a cause, and particularly to one em- 
ployed to assist in the preparation or man- 
agement of a cause, or its presentation on 
appeal, but who is not the principal attor- 
ney of record for the party. 


OF COURSE. Any action or step taken in 
the course of judicial proceedings which will 
be allowed by the court upon mere applica- 
tion, without any inquiry or contest, or which 
may be effectually taken without even ap- 
plying to the court for leave, is said to be “of 
course.” Stoddard v. Treadwell, 29 Cal. 281; 
Merchants’ Bank v. Crysler, 67 F. 390, 14 
C. C. A. 444; Donovan v. Gibbs, 268 Mo. 279, 
187 S. W. 46, 48. 


OF FORCE. In force; extant; not obsolete; 
existing as a binding or obligatory power. 


OF GRACE. A term applied to any permis- 


‘sion or license granted to a party in the 


course of a judicial proceeding which is not 
claimable as a matter of course or of right, 
but is allowed by the favor or indulgence of 
the court. See Walters v. McElroy, 151 Pa. 
549, 25 A. 125. 


OF NEW. A Scotch expression, closely trans- 
lated from the Latin “de nova,” (g. v.). 


OF RECORD. Recorded; entered on the 
records; existing and remaining in or upon 
the appropriate records. 


OF RIGHT. As a matter of course. 
v. Garrett (D. C.) 252 F. 280, 282, 


OFFA EXECRATA. In old English law. The 
morsel of execration; the corsned, (q. v.). 1 
Reeve, Eng. Law, 21. 


OFFENSE. A crime or misdemeanor; a 
breach of the criminal laws. Moore v. [lli- 
nois, 14 How. 13, 14 I. Ed. 306; Illies v. 
Knight, 8 Tex. 312; People v. French, 102 
N. Y.588, 7 N. E. 913; State v. West, 42 Minn. 
147, 48 N. W. 845; People v. Chimovitz, 237 
Mich. 247, 211 N. W. 650, 651; In re Egan, 
36 S. D. 228, 154 N. W. 521, 523; State v. 
Rose, 89 Ohio St. 383, 106 N. E. 50, 51, L. R. 
A. 1915A, 256; In re Egan, 36 S. D. 228, 154 
N. W. 521, 523; People v. Brenta, 64 Cal. 
App. 91, 220 P. 447; State v. Hirsch, 91 Vt. 
330, 100 A. 877, 879; Ex parte Brady, 116 
Ohio St. 512, 157 N. E. 69, 70. 

It is used as a genus, comprehending every 
crime and misdemeanor, or as a species, 
signifying a crime not indictable, but pun- 
ishable summarily or by the forfeiture of a 
penalty. In re Terry (C. C.) 37 F. 649. 
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The word “offense,” while sometimes used in vari- 
ous senses, generally implies a crime or a misde- 
meanor infringing public as distinguished from 
mere private rights, and punishable under the crim- 
inal laws, though it may also include the violation 
of a criminal statute for which the remedy is mere- 
ly a civil suit to recover the penalty. Common- 
wealth v. Brown, 264 Pa. 85, 107 A. 676, 678. 

Under a statute, declaring that one guilty of an 
offense or fault causing another damage is obliged 
to repair it, “offense or fault” has the same meaning 
ag “tort”; Panama R. Co. v. Rock (C, C. A.) 272 F, 
649, 651; and a criminal contempt has been held 
to be an “offense.” Creekmore v. U. S. (C. C. A.) 
237 F. 743, 754; Ex parte Grossman, 45 S. Ct. 332, 335, 
267 U. 5. 87, 69 L. Ed. 527, 88 A. L.. R. 131; Vares v: 
Vares, 28 Hawaii, 291, 295. 


Continuing Offense 


A transaction or a series of acts set on 
foot by a single impulse, and operated by an 
unintermittent force, no matter how long a 
time it may occupy. People v. Sullivan, 9 
Utah, 195, 33 P, 701; Estep v. State, 11 Okl. 
Cr. 103, 143 P. 64, 66; State v. Brown, 10 
Okl. Cr. 52, 133 P. 1143, 1144; Ex parte Dunn, 
33 OKl. Cr. 190, 242 P. 574. 


OFFER 


‘OFFENSIVE AND DEFENSIVE LEAGUE. 


In international law, an “offensive and de- 
fensivye league” is one binding the contract- 
ing powers not only to aid each other in case 
of aggression upon either of them by a third 
power, but also to support and aid each other 
in active and aggressive measures against a 
power with which either of them may engage 
in war. 


OFFENSIVE LANGUAGE. Language adapt- 
ed to give offense; displeasing or annoying 
language. People v. Whitman 1 (Co. Ct.) 157 
N. Y. S. 1107, 1109. 


OFFENSIVE WEAPON. As occasionally 
used in criminal law.and statutes, an “offen- 
sive weapon” is primarily one meant and 
adapted for attack and the infliction of in- 
jury, but practically the term includes any- 
thing that would come within tlie description 
of a “deadly” or “dangerous” weapon. See 
State v. Dineen, 10 Minn. 411 (Gil. 325); Rex 
v. Grice, 7 Car. & P. 808; Rex v. Noakes, 5 
Car. & P. 326. 


- OFFER, v. To bring to or before; to pre- 


Criminal Offenso 


Criminal offense includes misdemeanors as 
well as felonies. People v. Scalisi, 324 Ill 
181, 154 N. E. 715, 721. It is an offense which 
subjects the offender to indictment. Latimer 
v. Wilson, 103 N, J. Law, 159, 184 A. 750, 751. 


Quasi Offense 


One which is imputed to the person who is 
responsible for its injurious consequences, not 
because he himself committed it, but because 
the perpetrator of it is presumed to have act- 
ed under his commands. 


Same Offense 


As used in a provision against double jeop- 
ardy, the term “same offense” means the 
same crime, not the same transaction, acts, 
circumstances, or situation. People v. Bran- 
non, 70 Cal. App. 225, 233 P. 88, 89; State 
v. Billotto, 104 Ohio St. 13, 185 N, E. 285, 
287; U.S. v. Bostow (D. C.) 273 F. 535, 538. 


Second Offense 


One committed after conviction for a first 
offense. Holst v. Owen (C. C. A.) 24 F.(2d) 
100. See State v. Snyder, 30 N. M. 40, 227 
P. 613, 618; Meyers v. State, 193 Wis. 126, 
213 N. W. 645, 646; Staniforth v. State, 24 
Ohio App. 208, 156 N. E, 924. 


OFFENSIVE. In the law relating to nui- 
sances and similar matters, this term means 
noxious, causing annoyance, discomfort, or 
painful or disagreeable sensations. See 
Rowland v. Miller (Super. N. Y.) 15 N. Y. S. 
701; Moller v. Presbyterian Hospital, 65 App. 
Div. 134, 72 N, Y. S. 483; Barrow v. Richard, 
8 Paige (N. Y.) 360, 35 Am. Dec. 713; City 
of Muskogee v. Morton, 128 Okl. 17, 261 P. 
183, 184. 


sent for acceptance or rejection; to hold 
out or proffer; to make a proposal to; to 
exhibit something that may be taken or re- 
ceived or not. Morrison v. Springer, 15 Iowa, 
346; Vincent v. Woodland Oil Co., 165 Pa. 
402; 30 A. 991; People v. Ah Fook, 62 Cal. 
494. 


The word “offer,” as used in a statute providing 
that the buyer, to rescind a sale, must offer within 
a reasonable time te return the goods, is synorymous 
with the word “tender.” Collins v. Skillings, 324 
Mass. 275, 112 N. E. 938, 939, Ann. Cas. 1918D, 424. 


To attempt or endeavor; to make an ef- 
fort to effect some object, as, to offer to 
bribe; in this sense used principally in crim- 
inal law. Com. v. Harris, 1 Leg. Gaz. R. (Pa.) 
457; State v. Armijo, 19 N. M. 845, 142 P. 
1126, 1127. , 

In trial practice, to “offer” evidence is 
to state its nature and purport, or to recite 
what is expected to be proved by a given wit- 
ness or document, and demand its admission. 
Unless under exceptional circumstances, the 
term is not to be taken.as equivalent to “in- 
troduce.” See Ansley v. Meikle, 81 Ind. 260; 
Lyon v. Davis, 111 Ind. 384, 12 N. E. 714; 
Harris v. Tomlinson, 130 Ind. 426, 30 N. E. 
214. 


OFFER, n. A proposal; 
a thing. 

An offer, as an element of a contract, is a 
proposal to make a contract. It must be 
made by the person who is to make the prom- 
ise, and it must be made to the person to 
whom the promise is made. It may be made 
either by words or by signs, elther orally or in 
writing, and either personally or by a mes- 
senger; but in whatever way it is made, it 
is not in law an offer until it comes to the 
knowledge of the person to whom it is made; 


a proposal to do 


OFFER 


Langd. Contr. § 151; 6 H. L. Cas. 112. See 
Sunburst Oil & Gas Co. v. Nevillė, 79 Mont. 
550, 257 P. 1016, 1019. 


An “offer to sell” merely contemplates the proffer, 
proposal, presentation, or exhibition of something to 
another for acceptance or rejection, Frissell v. 
Nichols, 94 Fla, 403, 114 So. 431, 433, 


Webster. 
See the verb “of- 


An attempt; endeavor. 
An offer of evidence. 
fer,” supra. 


OFFER OF COMPROMISE. An offer to set- 
tle a dispute or difference amicably.for the 
purpose of avoiding a lawsuit and without 
admitting liability. Freeman v. Vandruff, 
126 OK], 238, 259 P. 257, 259, 


OFFERINGS. In English ecclesiastical law. 
Personal tithes, payable by custom to the par- 
son or vicar of a parish, either occasionally, 
as at sacraments, marriages, churching of 
women, burials, ete., or at constant times, as 
at Easter, Christmas, ete. See Obventio. 


OFFERTORIUM. In English ecclesiastical 
law. The offerings of the faithful, or the 
place where they are made or kept; the serv- 
ice at the time of the Communion. 


OFFICE. Right to exercise public or private 
employment, and to take the fees and emolu- 
ments thereunto belonging, whether public, 
as those of magistrates, or private, as of bail- 
iffs, receivers, or the like. 2 Bl, Comm, 36. 
Rowland v. New York, 83 N. Y. 372: Dailey 
v. State, 8 Blackf, (Ind.) 330; Blair v. Marye, 
80 Va. 495; Worthy v. Barrett, 63 N. C. 202; 
People v. Duane, 121 N. Y. 367, 24 N. E. 845; 
U. S. v. Hartwell, 6 Wall, 393, 18 L. Ed. 830; 
Baird v. Lefor, 52 N. D. 155, 201 N. W. 997, 
999, 38 A. L. R. 807; State v. Watkins, 88 
Fla. 392, 102 So. 347, 359; Shelf. Mortm. 797; 
Cruise, Dig. Index; Com. v. Sutherland, 3 
S. & R. (Pa.) 149. 

A right, and correspondent duty, to exer- 
cise a public trust. Whitehead v. Clark, 146 
Tenn. 660, 244 S. W. 479, 482. 

A public charge or employment; U. S. v. 
Maurice, 2 Brock. 102, Fed. Cas. No. 15,747, 
per Marshall, C. J.; Lamar v. Splain, 42 App. 
D. C. 300, 305. 

An employment on behalf of the govern- 
ment in any station or public trust, not mere- 
ly transient, occasional, or incidental. In re 
Attorneys’ Oaths, 20 Johns. (N. Y.) 493. See 
Eason v. Majors, 111 Neb. 288, 196 N. W. 133, 
134, 30 A. L. R. 1419, 


An “office” is defined to be a public charge or em- 
ployment, and he who performs the duties of the 
office is an officer. Although an office is an em- 
ployment, it does not follow that every employment 
is an office. A man may be employed under a con- 
tract, express or implied, to do an act, or to per- 
form a service, without becoming an officer. But, 
if the duty be a continuing one, which is defined 
by rule. prescribed by the government, which an 
individual is appointed by the government to per- 
form; who enters upon the duties appertaining to his 
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Status, without any contract defining them, it seems 
very difficult to distinguish such a charge or em- 
ployment from an office, or the person who performs 
the duty from an officer. Lacy v. State, 18 Ala. App. 
212, 68 So. 706, 710. 

The term “office” in the constitutional sense, im- 
plies an authority to exercise some portion of the 
sovereign power, elther in making, executing, or 
administering the laws. State v. Jones, 79 Fla. 56, 
84 So. 84, 85; Groves v. Barden, 169 N.C. 8, 84 S. E. 
1042, L. R. A. 1917A, 228, Ann. Cas, 1917B, 316; Olson 
v. Scully, 296 Ill. 418, 129 N. E. 841, 842; State v. 
Christmas, 126 Miss, 358, 88 So. 881, 882. : 


The most frequent occasions to use the 
word arise with reference to a duty and pow- 
er conferred on an individual by the govern- 
ment; and, when this is the connection, “pub- 
lic office” is a usual and more discriminating 
expression, But a power and duty may exist 
without immediate grant from government, 
and may be properly called an “office;” as 
the office of executor, the office of steward. 
Here the individual acts towards legatees or 
towards tenants in performance of a duty, 
and in exercise of a power not derived from 
their consent, but devolved on him by an au- 
thority which quoad hoc is superior. Abbott. 


A place for the regular transaction of 
business. Padrick v. M. O. Kiser Co., 83 
Ga, App. 15, 124 S. Ð. 901, 902; Bradley v. 
Certigue Mining & Dredging Co., 157 N. Y. 8. 
275, 276, 98 Misc. 519. For the word “office” 
as used of a place for transacting public busi- 
ness, see Com. v. White, 6 Cush. (Mass.) 181. 

“Office” is frequently used in the old books 
as an abbreviation for “inquest of office,” 
(q. v.). 

In General 


—Civil office. Distinguished from military. 
Waldo v. Wallace, 12 Ind. 569. 


—County office. As used in a primary election 
law, an office filled by the electorate of the 
entire county. Hamilton v. Monroe (Tex. Civ. 
App.) 287 S. W. 304, 306. 


—District office. As used in a primary election 
law, an office filled by the electorate of a dis- 
trict. Hamilton v. Monroe (Tex. Civ. App.) 
287 S. W. 304, 306. 


See the title Judicial. 
See Lucrative. 


—Judicial office. 
—Luerative office. 


—Military office. Military offices are such as 
are held by soldiers and sailors for military 
purposes. 


—Ministerial office. One which gives the offi- 
cer no discretion as to the matter to be done, 
and requires him to obey mandates of a su- 
perior. Vose v. Deane, 7 Mass. 280. See Sav- 
acool v. Boughton, 5 Wend. (N. Y.) 170, 21 Am. 
Dec, 181; Waldo v. Wallace, 12 Ind. 569. It 
is a general rule that a judicial office cannot 
be. exercised by deputy, while a ministerial 
office may. 


—Office-book. Any book for the record of of- 
ficial or other transactions, kept under author- 
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ity of the state, in public offices not connect- 
ed with the courts, ` 


—Office-copy. A copy or transcript of a deed 
or record or any filed document, made by the 
officer having it in custody or under his sanc- 
tion, and by him sealed or certified. 


A copy made by an officer of the court, bound 
by law to make it, is equivalent to an exemplifica- 
tion, though it is sometimes called an “office copy”; 
Steph. Dig. Ev. art. 77. Copies of public records, 
whether judicial or otherwise, made by a public of- 
ficer authorized by law to make them, are often 
termed “ofice copies,” e. g. copies of recorded 
deeds; Elwell v. Cunningham, 74 Me. 127. A copy 
made by an officer of the court, who is authorized 
to make it by a rule of court, but not required by 
law to make it, is equivalent to an exemplification in 
the same cause and court, but in other causes or 
‘courts is not admissible unless it can be proved as 
an examined copy; Steph. Dig. Ev. art. 78. These 
are called “office copies’; Kellogg v. Kellogg, 6 
Barb. (N. Y.) 130. 


-Office found. In English law. Inquest of 
office found; the finding of certain facts by 
a jury on an inquest or inquisition of office. 
3 Bl. Comm. 258, 259. This phrase has been 
adopted in American law. 2 Kent, Comm. 61. 
See Phillips v. Moore, 100 U. S. 212, 25 L. Ed. 
603 ; Baker v. Shy, 9 Heisk. (Tenn.) 89; Hau- 
enstein v. Lynham, 100 U. S. 484, 25 L. Ed. 
628; Finch v. Goldstein, 245 N. Y. 300, 157 
N. E. 146, 147. 


—Office grant. A designation of a convey- 
ance made by some officer of the law to effect 
certain purposes, where the owner is either 
unwilling or unable to execute the requisite 
deeds to pass the title; such, for example, as 
a tax-deed. 3 Washb, Real Prop. +587. 


—Office hours. That portion of the day dur- 
ing which public offices are usually open for 
the transaction of business. 


~—Office of honor. See Honor. 


—COffice of judge. A criminal suit in an eccles- 
jastical court, not being directed to the repa- 
ration of a private injury, is regarded as a 
proceeding emanating from the office of the 
judge, and may be instituted by the mere mo- 
tion of the judge. But, in practice, these suits 
are instituted by private individuals, with the 
permission of the judge or his surrogate; and 
the private prosecutor in any such case is, 
accordingly, said to “promote the office of the 
judge.” _Mozley & Whitley. ` 


—Political office. Civil offices are usually di- 
vided into three classes,—political, judicial, 
and ministerial. Political offices are such as 
are not immediately connected with the ad- 
ministration of justice, or with the execution 
of the mandates of a superior, such as the 
president or the head of a department. Waldo 
v. Wallace, 12 Ind. 569; Fitzpatrick v. U. S., 
7 Ct. Cl. 293. 


—Principal office. The principal office of a 
corporation is its headquarters, or the place 
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where the chief or principal affairs and busi- 
ness of the corporation are transacted. -Us- 
ually it is the office where the company’s 
books are kept, where its meetings of stock- 
holders are held, and where the directors, 
trustees, or managers assemble to discuss and 
transact the important general business of 
the company; but no one of these circum- 
stances is a controlling test. See Jossey v. 
Georgia & A. Ry., 102 Ga. 706, 28 S. E. 273; 
Milwaukee Steamship Co. v. Milwaukee, 83 
Wis. 590, 53 N. W. 839, 18 L. R. A. 353; Stand- 
ard Oil Co. v. Com., 110 Ky. 821, 62 S. W. 897; 
Middletown Ferry Co. v. Middletown, 40 
Conn. 69; In re Lone Star Shipbuilding Co. 
(C. C. A.) 6 F.(2d) 192, 196. Synonymous 
with “principal place of business,” being the 
place where the principal affairs of a corpora- 
tion are transacted. Foreman & Clark Mfg. 
‘Co. v. Bartle, 125 Mise. Rep. 759, 211 N. Y, S. 
602, 604; Stewart v. Pacific Steam Nav. Co. 
(D. C) 3 F.(2d) 329, 380. 


—Public office. The right, authority, and duty 
created and conferred by law, by which for a 
given period, either fixed by law or enduring 
at the pleasure of the creating power, an in- 
dividual is invested with some portion of 
the sovereign functions of government for the. 
benefit of the public. Walker v. Rich, 79 Cal. 
App. 189, 249 P. 56, 58. An agency for the 
state, the duties of which involve in their 
performance the exercise of some portion of 
the sovereign power, either great or small. 
Yaselli v. Goff (C. C. A.) 12 F.(2d) 396, 403; 
Winsor v. Hunt, 29 Ariz. 504, 243 P. 407, 413; 
Truitt v. Collins, 122 Md. 526, 89 A. 850, 851; 
State ex rel. Zevely v. Hackmann, 300 Mo. 59, 
254 S. W. 58,55; State v. McLean, 35 N. D. 
203, 159 N. W. 847, 851; State v. Bond, 94 W. 
Va. 255, 118 S. E. 276, 279; Commissioners’ 
Court of Limestone County v. Garrett (Tex. 
Com. App.) 236 S. W. 970, 972; Board of Ed- 
ucation of Doerum v. Bacon, 22 Ga. App. 72, 
95 S. E. 753, 754; Lacey v. State, 13 Ala. App. 
212, 68 So, 706, 710; Curtin v. State, 61 Cal. 
App. 377, 214 P. 1080, 1085; Shelmadine v. 
City of Elkhart, 75 Ind. App. 493, 129 N. E. 
878. Where, by virtue of law, a person is 
clothed, not as an incidental or transient au- 
thority, but for such time as denotes dura- 
tion and continuance, with independent pow- 
er to control the property of the public, or 
with public functions to be exercised in the 
supposed interest of the people, the service 
to be compensated by a stated yearly salary, 
and the occupant having a designation or title, 
the position so created is a public office. 
State v. Brennan, 49 Ohio St. 33, 29 N. E. 598. 


-State office. “State offices,” as used in a 
primary election law, means offices to be filled 
by the electorate of the entire state. Hamil- 
ton v. Monroe (Tex. Civ. App.) 287 S. W. 304, 
306. 

As to various particular offices, see Land 
Office, Petty Bag Office, Post Office, ete. 


OFFICER. The incumbent of an office; one 
who is lawfully invested with an office. State 
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v. Board of Examiners for. Nurses, 52 Mont. 
91, 156 P. 124, 125. See Evans v. Beattie, 137 
S. C. 496, 135 S. E. 538, 554; State v. Bratton, 
148 Tenn. 174, 253 S. W. 705, 706. One who 
is charged by a superior power (and particu- 
larly by government) with the power and duty 
of exercising certain functions, 


An “officer” is one who is invested with some 
portion of the functions of the government to be 
exercised for the public benefit. Fox v. Lantrip, 162 
“Ky. 178, 172 S. W. 133, 136; Conley v. Daughters of 
the Republic, 106 Tex. 56, 156 S. W. 197, 200. In a 
popular sense, an officer is one holding a position 
-of trust and authority in any kind of an organiza- 
tion—civil, military, political, ecclesiastical, or 
social, Illinois Commerce Commission v. Cleve- 
Jand, C., C. & St. L. Ry. Co., 320 Ill. 214, 150 N. E. 
678, 682. ' 

The word “officer,” as used in state statutes or 
constitutions, is sometimes held to refer only to 
elective officers; Cunningham v. Rockwood, 222 
Mass. 574, 11 N. E. 409, 411, Ann. Cas. 1917C, 1100; 
and sometimes to both appointive and elective of- 
ficers; State v. Campbell, 94 Ohio St. 403, 115 N. E. 
29, 31. 

An “officer” is distinguished from an “employee” 
in the greater importance, dignity, and independence 
of his position, in requirement of oath, bend, more 
enduring tenure, and fact of duties being prescribed 
by law. Bowden y. Cumberland County, 123 Me. 359, 
123 A. 166, 169; McClendon v. Board of Health of 
City of Hot Springs, 141 Ark. 114, 216 S. W. 289, 
290. 


For obstructing an officer, see the title Ob- 
struct. 

7 Civili Officer 

The word “civil,” as regards civil officers, 
is commonly used to distinguish those officers 
who are in public service but not of the mili- 
tary. U.S. v. American Brewing Co. (D. C.) 
296 F. 772, 776; State v. Clarke, 21 Nev. 338, 
31 P. 545, 18 L. R. A. 313, 37 Am. St. Rep. 
‘517; State v. O'Driscoll, 3 Brev. (S. C.) 527. 
Hence, any offcer of the United States who 
holds his appointment under the national 
government, whether his duties are executive 
or judicial, in the highest or the lowest de- 
partments of the government, with the excep- 
tion of officers of the army and navy, is a 
“civil officer.” 1 Story, Const. § 792. See, 
also, Com’rs v. Goldsborough, 90 Md. 193, 44 
A. 1055. 


Military Officer 


Military officers are those who have com- 
mand in the army. Non-commissioned officers 
are not officers in the sense in which that 
word is generally used; Babbitt v. U. S., 16 
Ct. Cl. 214. 


Officer de facto 


As distinguished from an officer de jure; 

- this is the designation of one who is in the 
actual possession and administration of the 
office, under some colorable or apparent au- 
thority, although his title to the same, wheth- 
er by election or appointment, is in reality 
invalid or at least formally questioned. See 
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Norton v. Shelby County, 118 U. S. 425, 6 
S. Ct. 1121, 30 L. Ed. 78; State v. Carroll, 
38 Conn. 449, 9 Am. Rep. 409; Trenton v. 
McDaniel, 52 N. C. 107; Barlow v. Stanford, 
82 Ill, 298; Brown v. Lunt, 37 Me. 423; 
Gregg Tp. v. Jamison, 55 Pa. 468; Pierce v. 
Edington, 38 Ark. 150; Plymouth v. Painter, 
17 Conn. 585, 44 Am. Dec. 574; Prescott v. 
Hayes, 42 N. H. 56; Jewell v. Gilbert, 64 N. 
H. 12, 5 A. 80, 10 Am. St. Rep. 357; Griffin 
v. Cunningham, 20 Grat. (Va.) 31; Ex parte 
Strang, 21 Ohio St. 610; Ex parte Crump, 
10 OKI. Cr. 133, 185 P. 428, 432, 47 L. R. A. 
(N. S.) 1036; People v. Lycan, 314 Ill. 590, 
145 N. E. 595, 596; Faucette v. Gerlach, 132 
Ark. 58, 200 S. W. 279; Coe v. City of Dot- 
han, 19 Ala. App. 33, 94 So. 186, 187; State 
v. Schuermann, 146 La. 110, 88 So. 426, 428. 
One who has the repuiation of being the 
officer he assumes to be, and yet is not a good 
officer in point of law. 6 East 368; City of 
Terre Haute v. Burns, 69 Ind. App. 7, 116 
N. E. 604, 608; Johnson v. State, 27 Ga. App. 
679, 109 S. E. 526, 527; Mortgage Land Inv. 
Co. v. MeMains, 172 Minn. 110, 215 N. W. 192, 
195; Eckern v. McGovern, 154 Wis. 157, 142 
N. W. 595, 46 L. R. A. (N. S) 796. A de 
facto officer is also distinguished from a 
“usurper” who hag neither lawful title nor 
color of right. Smith v. City of Jefferson, 
75 Or. 179, 146 P, 809, 812. 


To. constitute an officer de facto it is not a neces- 
sary prerequisite that there shall have been an at- 
tempted exercise of competent prima facie power of 
appointment or election; a de facto officer being one 
whose title is not good in law, but who is in fact in 
the unobstructed possession of an office and is dis- 
charging its duties in full view of the public, in such 
manner and under such circumstances as not to pre- 
sent the appearance of being an intruder or usurper. 
U. 5. v. Royer, 45 S. Ct. 519, 520, 268 U. S. 394, 69 L. 
Ed. 1011 

A person is a “de facto officer” where the duties 
of the officer are exercised—First, without a known 
appointment or election, but under such circum- 
stances of reputation or acquiescence as were cal- 
culated to induce people, without inquiry, to submit 
to or invoke his action, supposing him to be the 
officer he assumed to be. Second, under color of a 
known and valid appointment or election, but where 
the officer has failed to conform to some precedent 
requirement or condition, as to take an oath, give 
a bond, or the like. Third, under color of a known 
election or appointment, vold because the officer was 
not eligible, or because there was a want of power 
in the electing or appointing body, or by reason of 
some defect or irregularity in its exercise, such in- 
eligibility, want of power, or defect being unknown 
to the public. Fourth, under color of an election or 
appointment by or pursuant to a public unconstitu- 
tional law, before the same is adjudged to be such. 
People v. Brautigan, 310 Ill. 472, 142 N. E. 208, 210; 
Wendt v. Berry, 154 Ky. 586, 157 S. W. 1115, 1118, 45 L. 
R. A. (N. S.) 1101, Ann. Cas. 1915C, 493. 


Oficer de jure 


One who is in all respects legally appointed 
and qualified to exercise the office. People v. 
Brautigan, 310 Il. 472, 142 N., Ð. 208, 211. 
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Officer of Justice 


A general name applicable to all persons 
connected with the administration of the ju- 
dicial department of government, but com- 
monly used only of the class of officers whose 
duty is to serve the process of the courts, 
such as sheriffs, constables, bailiffs, marshals, 
sequestrators, ete. 


Officer of United States . 


Officers of the United States are those 
nominated by the president and confirmed 
by the senate or those who are appointed un- 
der an act of congress, by the president alone, 
a court of law, or a head of a department. 
U. S. v. Germaine, 99 U. S. 508, 25 L. Hd. 482; 
see U. S. v. Mouat, 124 U. S. 303, 8 S. Ct. 505, 
81 L, Ed. 463. 

Public Officer 


An officer of a public corporation; that is, 
one holding office under the government of a 
municipality, state, or nation. One occupying 
a public office created by law is a “public 
officer.” State v. Bond, 94 W. Va. 255, 118 
S. E. 276, 279. See Hastings v. Jasper Coun- 
ty, 314 Mo. 144, 282 S. W. 700, 701; Farley v. 
Board of Education of City of Perry, 62 OKL. 
181, 162 P. 797, 799; Shanks v. Howes, 214 
Ky. 613, 283 S. W. 966, 967; Schmitt v. Dool- 
ing, 145 Ky. 240, 140 S. W. 197, 36 L. R. A. 
(N. S.) 881, Ann. Cas. 1913B, 1078; Olmstead 
v. New York, 10 Jones & S. (N. Y.) 481. With- 
in a constitutional provision prohibiting in- 
crease of salaries of public officers during 
their terms, “public officerg” are not restrict- 
ed to those who exercise important public 
duties, but include all whose duties are for 
publie benefit for a stipulated compensation 
paid by the public, and who have a definite 
term and certain tenure, and the provision 
applies to officers created by the Legislature 
since the adoption of the Constitution. Com- 
monwealth v. Moore, 266 Pa. 100, 109 A. 611, 
612. In English law, an officer appointed by 
a joint-stock banking company, under the stat- 
utes regulating such companies, to prosecute 
and defend suits in its behalf. 


Warrant Officer: 


One who holds as evidence of right a war- 
rant signed by the Secretary of War or of the 
Navy. Stephens v. Civil Service Commission 
of New Jersey, 101 N. J. Law, 192, 127 A. 
808, 811. 


For definitions of the various classes and 
kinds of officers, see the titles “Commissioned 
Officers,” “Executive,” “Fiscal,” “Judicial,” 
“Legislative,” ‘Ministerial,’ “Municipal,” 
“Naval,” “Non-Commissioned,” “Peace,” and 
“State.” 


Officia judicialia non concedantur antequam 
vacent. Judicial offices should not be granted 
before they are vacant. 11 Coke, 4. 


Officia magistratus non debent esse venalia. 
The offices of magistrates ought not to be sold. 
Co. Litt. 284. 


OFFICIAL. 


OFFICIAL, n. An officer; a person invested 
with the authority of an office. 


In Civil Law 


The minister or apparitor of a magistrate 
or judge. 
In Canon Law 


A person to whom a bishop commits the 
charge of his spiritual jurisdiction, 


In Common and Statute Law 


The person whom the archdeacon substi- 
tutes in the execution of his jurisdiction. 
Cowell, 


OFFICIAL, adj. Pertaining to an office; in- 
vested with the character of an officer; pro- 
ceeding from, sanctioned by, or done by, an 
officer. Cohn v. U. S. (C. C. A.) 258 F, 355, 
358, 

Demi-official 


Partly official or authorized. Having col- 
or of official right. 


Official Act 


One done by an officer in his official ca- 
pacity under color and by virtue of his of- 
fice. Turner v. Sisson, 137 Mass. 192; Lam- 
mon v. Feusire, 111 U. S. 17, 4 S. Ct. 286, 28 
L. Ed. 337; Meek v. Tilghman, 55 Oki. 208, 
154 P. 1190, 1191; Miles v. Wright, 22 Ariz. 
73, 194 P. 88, 91, 12 A. L. R. 970. 


Official Assignee 


In English practice. An assignee in bank- 
ruptecy appointed by the lord chancellor to 
co-operate with the other assignees in ad- 
ministering a bankrupt’s estate. 


Official Managers 


Persons formerly appointed, under English 
statutes now repealed, to superintend the 
winding up of insolvent companies under the 
control of the court of chancery. Wharton. 


Official] Misconduct 


Any unlawful behavior by a public officer 
in relation to the duties of his office, willful 
in its character, including any willful or 
corrupt failure, refusal, or neglect of an of- 
ficer to perform any duty enjoined on him by 
law. Watson v. State, 9 Tex. App. 212; 
Brackenridge v. State, 27 Tex. App. 518, 11. 
S. W. 630; 4 L. R. A. 360; Kesling v. Moore, 
102 W. Va. 251, 135 S. BÐ. 246, 248; State on 
Inf. of Barker v. Crandall, 269 Mo. 44, 190 
S. W. 889, 892; Bolton v. State, 69 Tex. Cr. 
R. 582, 154 5. W. 1197. 


Official Principal 


An ecclesiastical officer whose duty it is 
to hear causes between party and party as 
the delegate of the bishop or archbishop by 
whom he is appointed. He generally also 
holds the office of vicar general and (if ap- 
pointed by a bishop) that of chancellor. The 
official principal of the province of Canter- 
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bury is called the “dean of arches,” 
Ecc. Law, 1203, et seg.; Sweet. 


Phillim. 


Official Solicitor to the Court of Chancery 


An officer in England whose functions are 
to protect the suitors’ fund, and to adminis- 
ter, under the direction of the court, so much 
of it as now comes under the spending pow- 
er of the court. He acts for persons suing 
or defending in forma pauperis, when so di- 
rected by the judge, and for those who, 
through ignorance or forgetfulness, have been 
guilty of contempt of court by not obeying 
process. He also acts generally as solicitor 
in all cases in which the chancery division 
requires such services. The office is trans- 
ferred to the high court by the judicature 
acts, but no alteration in its name appears to 
have been made. Sweet. 


Official Trustee of Charity Lands 


The secretary of the English charity com- 
missioners. He is a corporation sole for the 
purpose of taking and holding real property 
and leaseholds upon trust for an endowed 
charity in cases where it appears to the court 
desirable to vest them in him. He is a bare 
trustee, the possession and management of the 
land remaining in the persons acting in the 
administration of the charity. Sweet. 


As to official “Bonds,” “Liquidator,” “Log- 
Book,” “Newspaper,” “Oath,” and “Use,” see 
those titles. 


OFFICIALTY. The court or jurisdiction of 
which an official is head. 


OFFICIARIIS NON FACIENDIS VEL AMO- 
VENDIS. A writ addressed to the magis- 
trates of a corporation, requiring them not 
to make such a man an Officer, or to put one 
out of the office he has, until inquiry is made 
of his manners, ete. Reg. Orig. 126. 


OFFICINA JUSTITIZ. The workshop or 
office of justice. The chancery was formerly 
so called. See 3 Bl Comm. 273; Yates v. 
People, 6 Johns. (N. Y.) 363. 


OFFICIO, EX, OATH. An oath whereby a 
person may be obliged to make any present- 
ment of any crime or offense, or to confess 
or accuse himself of any criminal matter or 
thing whereby he may be liable to any cen- 
sure, penalty, or punishment. 3 Bl. Comm. 
447. 


OFFICIOUS WILL. A testament by which 
a testator leaves his property to his family. 
Sandars, Just. Inst. 207. See Inofficious Tes- 
tament. l 


Officit conatus si effectus. sequatur. The at- 
tempt becomes of consequence, ìf the effect 
follows. Jenk. Cent. 55. 


Officlum nemini debet esse damnosum. Office 
ought not to be an occasion of loss to any one. 
A maxim in Scotch law. Bell, 
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OFFSET. A deduction; a counterclaim; a 
contrary claim or demand by which a given 
claim may be lessened or canceled. See Leon- 
ard v. Charter Oak L. Ins. Co., 65 Conn. 529, 
83 A. 511; Cable Flax Mills v. Early, 72 App. 
Div. 213, 76 N. Y. S. 191; Lang v. Collins 
(Tex. Civ. App.) 190 S. W. 784, 785. The 
more usual form of the word is “set-off,” 
(q. v.). 


OFFSPRING. This term is synonymous with 
“issue.” See Barber v. Railroad Co., 166 U. 
S. 88, 17 S. Ct. 488, 41 L. Ed. 925; Allen v. 
Markle, 86 Pa. 117; Powell v. Brandon, 2 
Cushm. (Miss.) 343. 


OIKEI MANIA. Sce Insanity. 


OIR. In Spanish law. To hear; to take 
cognizance, White, New Recop. b. 3, tit. 1, 
ce T. 

OKER. In Scotch law. Usury; the taking 


of interest for money, contrary to law. Bell. 


OLD NATURA BREVIUM. The title of a 
treatise written in the reign of Edward III. 
containing the writs which were then most in 
use, annexing to each a short comment con- 
cerning their nature and the application of 
them, with their various properties and ef- 
fects. 3 Reeve, Eng. Law, 152. 

It is so called by way of distinction from 
the New Natura Brevium of Fitzherbert, and 
is generally cited as “0, N. B.,” or as “Vet. 
Na. B.,” using the abbreviated form of the 
Latin title. 


OLD STYLE. The ancient calendar or meth- 
od of reckoning time, whereby the year com- 
menced on March 25th. It was superseded 
by the new style (that now in use) in most 
countries of Europe in 1582 and in England 
in 1752. 


OLD TENURES. A treatise, so called to dis- 
tinguish it from Littleton’s book on the same 
subject, which gives an account of the various 
tenures by which land was holden, the na- 
ture of estates, and some other incidents to 
landed property in the reign of Edward III. 
It is a very scanty tract, but has the merit of 
having led the way to Littleton’s famous 
work. 3 Reeve, Eng. Law, 151. 


GLEOMARGARINE. An artificial imitation 
of butter, made chiefly from animal fats. Its 
sale is prohibited or restricted by statute in 
several of the states. See Cook v. State, 110 
Ala. 40, 20 So. 360; Butler v. Chambers, 36 
Minn. 69, 30 N. W. 308, 1 Am. St. Rep. 688; 
State v. Ransick, 62 Ohio St. 283, 56 N. E. 
1024; Braun v. Coyne (©. C.) 125 F. 331; U. 
S. Comp. St. 1901, p. 2228; State v. Armour 
Packing Co., 124 Iowa, 323, 100 N. W. 60; 
People v. Arensburg, 105 N. Y. 123, 11 N. E. 
277, 59 Am. Rep. 4883; Powell v. Com., 114 
Pa. 265, 7 A. 913, 60. Am. Rep. 350; Powell v. 
Pennsylvania, 127 U. S., 678, 8 Sup. Ct. 992, 32 


L. Ed. 253; People v. Miller, 203 Mich, 596, 
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170 N. W. 55; Jasnowski v. Connolly, 195 
Mich. 269, 161 N. W. 907, 908. 


OLERON, LAWS OF. A code of maritime 
laws published at the island of Oleron in the 
twelfth century by Eleanor of Guienne. They 
were adopted in England successively under 
Richard I., Henry III., and Edward III, and 
are often cited before the admiralty courts. 
De Lovio v. Boit, 2 Gall, 398, Fed. Cas. No. 
3,776. 


OLIGARCHY. A form of government where- 
in the administration of affairs is lodged in 
the hands of a few persons. 


OLOGRAPH. An instrument (e. g., a will) 


wholly written by the person from whom it 


emanates. 


OLOGRAPHIC TESTAMENT. The ologra- 
phic testament is that which is written by 
the testator himself. In order to be valid 
it must be entirely written, dated, and signed 
by the hand of the testator. It is subject to 
no other form, and may be made anywhere, 
even out of the state. Civil Code La. art. 
1588. 


OLYMPIAD. 
of four years. 


A Grecian epoch; the space 


OME BUENO. In Spanish law. A good man; 
a substantial person. Las Partidas, pt. 5, 
tit. 18, 1. 38. 


Omissio eorum quæ tacite insunt nihil opera- 
tur. The omission of those things which are 
tacitly implied is of no consequence. 2 Bulst. 
131. 


OMISSION. The neglect to perform what the 
law requires. 


OMISSIS OMNIBUS ALIIS NEGOTIIS. Lat. 


Laying aside all other businesses. 9 East, 
347. 
OMITTANCE. Forbearance; omission. 


Omne actum ab intentione agentis est judican- 
dum. Every act is to be judged by the inten- 
tion of the doer. Branch, Prine. 


Omne crimen ebrietas et incendit et detegit. 
Drunkenness both inflames (or aggravates) 
and reveals every crime. Co. Litt. 247a; 4 
Bl. Comm. 26; Broom, Max. 17. 


Omne jus aut consensus fecit, aut necessitas 
constituit aut firmavit consuetudo. Every right 
is either made by consent, or is constituted hy 
necessity, or is established by custom. Dig. 
1, 3, 40. 


Omne magis dignum trahit ad se minus dignum, 
guamvis minus dignum sit antiquius. Every 
worthier thing draws to it the less worthy, 
though the less worthy be the more ancient. 
Co. Litt. 355b. 


Omne magnum exemplum habet aliquid ex ini- 
quo, quod publica utilitate compensatur. Hob. 


OMNIA PERFORMAVIT 


279. Hyvery great example has some portion 
of evil, which is compensated by the public 
utility. 


Omne majus continet in se minus. Every great- 
er contains in itself the less. 5 Coke, 115a. 
The greater always contains the less. Broom, 
Max. 174. 


Omne majus dignum continet in se minus dig- 
num. Co. Litt. 43. The more worthy con- 
tains in itself the less worthy. 


Omne majus minus in se complectitur. 
greater embraces in itself the less. 
Cent. 208. 


Every 
Jenk. 


Omne principale.trahit ad se accessorium. Every 
principal thing draws to itself the accessory. 
Parsons v. Welles, 17 Mass. 425; Green v. 
Hart, 1 Johns. (N. Y.) 580. 


Omne quod solo inzdificatur solo cedit. Every- 
thing which is built upon the soil belongs to 
the soil. Dig. 47, 3, 1; Broom, Max, 401. 


Omne sacramentum debet esse de certa scien- 
tia. Every oath ought to be of certain knowl- 
edge. 4 Inst. 279. 


Omne testamentum morte consummatum est. 
3 Coke, 29. Every will is completed by death. 


Omnes actiones in mundo infra certa tempora 
habent limitationem. Al actions in the world 
are limited within certain periods. Bract. 
fol. 52. 


Alt 
Inst. 1, 3, pr.; 


Omnes homines aut liberi. sunt aut servi. 
men are freemen or slaves. 
Fleta, 1. 1, ce. 1, § 2. 


Omnes licentiam habere his que pro se indulta 
sunt, renunciare. [It is a rule of the ancient 
law that] all persons shall have liberty to re- 
nounce those privileges which have been con- 
ferred for their benefit. Cod. 1, 3, 51; Id. 2, 
3, 29; Broom, Max. 699. 


Omnes prudentes ilta admittere solent qua pro» 
bantur tis qui arte sua bene versati sunt. AJ 
prudent men are accustomed to admit those 
things which are approred by those who are 
well versed in the art. 7 Coke, 19. 


Omnes serores sunt quasi unus hæres de una 
hæreditate. Co. Litt. 67. All sisters are, as it 
were, one heir to one inheritance. 


OMNI EXCEPTIONE MAJUS. 4 Inst. 262. 
Above all exception. 


Omnia delicta in aperto leviora sunt. All 
crimes that are committed openly are lighter, 
[or have a less odious appearance than those 
committed secretly.] 8 Coke, 127a. 


OMNIA PERFORMAVIT. He has done all. 
In pleading. A good plea in bar where all 
the covenants are in the affirmative. Bailey 
v. Rogers, 1 Me. 189. 


Omnia prasumuntur contra spoliatorem. AI? 
things are presumed against a despoiler or 


OMNIA PERFORMAVIT 


‘wrong-doer. A leading maxim in the law of 
evidence. Best, Ev. p. 340, § 303; Broom, 
Max. 938. 


‘Omnia presumuntur legitime facta donec pro- 
betur in contrarium. All things are presumed 
to be lawfully done, until proof be made to 
the contrary. Co. Litt. 232b; Best, Ev. p. 
337, § 300. 


Omnia presumuntur rite et solemniter esse 
acta donec probetur in contrarium. All things 
- are presumed to have been rightly and duly 
performed until it is proved to the contrary. 
Co. Litt. 232; Broom, Max. 944. 


Omnia. presumuntur solemniter esse acta. Co. 
Litt. 6. All things are presumed to have been 
done rightly. 


Omnia que jure contrahuntur contrario jure 
pereunt. Dig. 50, 17, 100. Al things which 
are contracted by law perish by a contrary 
law. f 


Omnia quæ sunt uxoris sunt ipsius viri. All 
things which are the wife’s are the husband’s. 


Bract. fol. 32; Co. Litt. 112e. See 2 Kent, 
Comm. 130-143. © 
Omnia rite acta presumuntur. All things 


are presumed to have been rightly. done. 
Broom, Max. 944. 


OMNIBUS. For all; containing two or more 
independent matters. Applied to a count in 
a declaration, ond to a bill of legislation, 
and perhaps to a clause in a will, which com- 
prises more than one general subject. Yeager 
v. Weaver, 64 Pa. 428; Parkinson v. State, 
14 Md. 193, 74 Am. Dec. 522. See In Omni- 
bus. 


OMNIBUS AD QUOS PRAESENTES LIT- 
ERA. PERVENERINT, SALUTEM. To all 
to whom the present letters shall come, greet- 
ing. A form of address with which charters 
and deeds were anciently commenced. 


OMNIBUS BILL. In legislative practice, 
a bill including in one act various separate 
and distinct matters, and particularly one 
joining a number of different subjects in one 
measure in such a way as to compel the ex- 
ecutive authority to accept provisions which 
he does not approve or else defeat the whole 
enactment. See Com. v. Barnett, 199 Pa. 161, 
48 A. 977, 55 L R. A. 882; Yeager v. Weav- 
er, 64 Pa. 425. 

In equity pleading, a pill embracing the 
whole of a complex subject-matter by uniting 
all parties in interest having adverse or con- 
flicting claims, thereby avoiding circuity or 
multiplicity of action. 


‘Omnis. actio est loquela. Every action is a 
plaint or complaint. Co. Litt, 292d. 


Omnis conclusio boni et veri judicii sequitur ex 
honis et veris præmissis ot dictis Juratorum. 
. Every conclusion of a good and, true Judgment 
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follows from good and true premises, and the 
verdicts of jurors. Co. Litt. 226b. 


Omnis consensus tollit errorem. 
removes error. 
effect of error. 


Every. consent 
Consent always removes the 
2 Inst. 123. 


Omnis definitio in jure civili periculosa est, par- 
um est enim ut non subverti possit. Every 
definition in the civil law is dangerous, for 
there is very little that cannot be overthrown. 
(There is no rule in the civil law which is not 
liable to some exception; and the least dif- 
ference in the facts of the case renders its 
application useless.) Dig. 50. 17. 202; 2 


‘Woodd. Lect. 196. 


Omnis definitio in lege periculosa. All defini- 
tion in law is hazardous. 2 Wood. Lect. 196. 


Omnis exceptio est ipsa quoque regula. 
exception is itself also a rule. 


Every 


Omnis indemnatus pro innoxis legibus habetur. 
Every uncondemned person is held by the law 
as innocent. Lofft, 121. 


Omnis innovatio plus novitate perturbat quam 
ultilitate prodest. Every innovation occasions 
more harm by its novelty than benefit by its 
utility. 2 Bulst. 338; Broom, Max. 147. 


Omnis interpretatio si fieri potest ita fienda est 
in instrumentis, ut omnes contrarietates amove- 
antur. Jenk. Cent. 96. Every interpretation, 
if it can be done, is to be so made in instru- 
ments that all contradictions may be removed. 


Omnis interpretatio vel declarat, vel extendit, 
vel restringit. Every interpretation either de- 
clares, extends, or restrains. 


Omnis nova constitutio futuris formam impo- 
nere debet, non præteritis. Every new statute 
ought to prescribe a form to future, not to 
past, acts. Bract. fol. 228; 2 Inst. 95. 


Omnis persona est homo, sed non vicissim. 
Every person is a man, but not every man a 
person. Calvin. 


Omnis privatio præsupponit habitum. Every 
privation presupposes a former enjoyment. 
Co. Litt. 339a. A “rule of philosophie” quot- 
ed by Lord Coke, and applied to the discon- 
tinuance of an estate. 


Omnis querela et omnis actio injuriarum limita 
est infra certa tempora. Co. Litt. 114b. Ev- 
ery plaint and every action for injuries is lim- 
ited within certain times. 

Omnis ratihabitio retrotrahitur et mandato pri- 
ori æquiparatur. Every ratification relates 
back and is equivalent to a prior authority. 
Broom, Max. 757, 871; Chit. Cont. 196. 


Omnis regula suas patitur exceptiones. Every 
rule is liable to its own exceptions. 


OMNIUM. In mercantile law.. A term used 
to express the aggregate value of the different 
: nt 
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stock in which a loan is usually funded. 
Tomlins. 


Omnium contributione sarciatur quod pro om- 
nibus datum est. 4 Bing. 121. That which is 
given for all is recompensed by the contribu- 
tion of all. A principle of the law of gener- 
al average. E 


Omnium rerum quarum usus est, potest esse 
abusus, virtute solo excepta. There may be an 
abuse of everything of which there is a use, 
virtue only excepted. Dav. Ir. K. B. 79. 


ON. Upon; as soon as; near to; along; 
along side of; adjacent to; contiguous to; 
at the time of; following upon; in; during; 
at or in contact with upper surface of a thing. 
Rolfs v. Mullins, 180 Iowa, 472, 163 N. W. 
232; Fisher v. Sun Ins. Co. of London, 74 
W. Va. 694, 83 S. E. 729, 730, L. R. A. 19150, 
619; Unadilla Silo Co. v. M. A. Hull & Son, 
90 Vt. 134, 96 A. 535, 587; Forest View Land 
Co. v. Atlantic Coast Line R. Co., 120 Va. 308, 
91 S. E. 198, 200; Brandenburg v. Buda Co., 
299 Ill. 133, 132 N. E. 514, 516; Turner v. 
Fidelity & Casualty Co. of New York, 274 
Mo. 260, 202 S. W. 1078, 1080, L. R. A. 1918K, 
38; Hilton v. Cramer, 50 8. D. 274, 209 N. 
W. 543, 544; Slaughter v. Robinson, 52 Utah, 
273, 173 P. 456, 458; Hinton v. Vinson, 180 
N. C. 393, 104 S. E. 897, 900; Stuckey v. Jones 
(Tex. Civ. App.) 240 S. W. 565, 566. 


ON ACCOUNT. In part payment; in partial 
satisfaction of an account, The phrase is usu- 
ally contrasted with “in full.” 


ON ACCOUNT OF WHOM IT MAY CON- 
CERN. When a policy of insurance express- 
es that the insurance is made “on account 
of whom it may concern,” it will cover all 
persons having an insurable interest in the 
subject-matter at the date of the policy and 
who were then contemplated by the party 
procuring the insurance. 2 Pars. Mar. Law, 
30. 


ON ALL FOURS. A phrase used to express 
the idea that a case at bar is in all points 
similar to another. The one is said to be 
on all fours with the other when the facts 
are similar and the same questions of law 
are involved. 


ON CALL. There is no legal difference be- 
twéen an obligation payable “when demand- 
ed” or “on demand” and one payable “on call” 
or “at any time called for.” In each case the 
debt is payable immediately. Bowman vV. 
McChesney, 22 Grat. (Va.) 609. 

The term “on call,” according to the evi- 
dence, is a term known to persons engaged 
in the cotton business, and means that cot- 
ton placed “on call” is sold, but the price re- 
mains unfixed, and that the owner has until 
a certain set date in the future to name the 
market price of the cotton on any day be- 
tween the day the cotton is placed “on call” 


ON STAND" 


and the set day as the price at which the 
owner is entitled to a settlement for the cot- 
ton. Bennett y. Weil Bros.,.28 Ga. App. 266, 
110 S. E. 744. 


ON DEFAULT. In case of default; upon 
fallure of stipulated action or performance; 
upon the occurrence of a failure, omission, or 
neglect of duty. 


ON DEMAND. A promissory note payable 
“on demand” is a present debt, and is paya- 
ble without any demand. Young v. Weston, 
39 Me. 492; Appeal of Andress, 99 Pa. 421; 
Dominion Trust Co. v. Hildner, 90 A. 69, 243 
Pa. 253. 


ON FILE. Filed; entered or placed upon 
the files; existing and remaining upon or 
among the proper files. Slosson v. Hall, 17 
Minn. 95 (Gil. 71); Snider v. Methvin, 60 Tex. 
487. 


ON OR ABOUT. A phrase used in reciting’ 
the date of an occurrence or conveyance, or 
the location of it to escape the necessity of 
being bound by the statement of an exact 


- date, or place; approximately; about; with- 


out substantial variance from; near. Parker 
v. State, 63 Ind. App. 671, 113 N. B. 763, 764; 
Render v. Commonwealth, 206 Ky. 1, 266 8.. 
W. 914, 916; U. S. Fidelity & Guaranty Co. 
v. Robert Grace Contracting Co. (C. ©. A) 
263 F. 283, 293; Boscus v. Waldmann, 31 Cal.- 
App. 245, 160 P. 180, 186; Passow & Sons v- 
Harris, 29 Cal. App. 722, 156 P. 997, 998;: 
In re Mitchell, 165 N. Y. S. 972, 976, 178 App- 
Div. 690; Mazzarella v. Whelan, 276 Pa. 313, 
120 A. 141, 142; Texas & N. O. R. Co. v- 
Weems (Tex. Civ. App.) 184 S. W. 1108, 11047 
Thompson v. U. S. (C. C. A.) 283 F. 895, 897 5 
Alamo Automobile Co. v. Schmidt (Tex. Civ. 
App.) 211 S. W. 804; Pillsbury Flour Mills Co. 
v. Erie R. Co., 216 N. Y. S. 486, 489, 127 Misc. 
Rep. 466. l 


ON OR BEFORE. These words, inserted ir 
a stipulation to do an act or pay money, en- 
title the party stipulating to perform at any 
time before the day; and upon performance, 
or tender and refusal, he is immediately vest- 
ed with all the rights which would have at- 
tached if performance were made on the day. 
Wall v. Simpson, 6 J. J. Marsh. (Ky.) 156, 22 
Am. Dec. 72; Davis v. Burns (Tex. Civ. App. 
173 S. W. 476, 480; O. A. Talbott & Co. v. 
Byler (Mo. App.) 217 8. W. 852, 853; McGrory: 
Stores Corporation v. Goldberg, 122 A. 113, 95 
N..J. Eq. 152. 


ON STAND. A term used in the law of lang- 
lord and tenant. A tenant of a farm who 
cannot carry away manure but has the right 
to sell it to his successor, is said to have the 
right of on stand on the farm for it till he- 
can sell it; he may maintain trespass for- 
the taking ‘of it by the incoming tenant be- 
fore it is sold. See 16 East 116. 


ONCE A MORTGAGE, ALWAYS A MORTGAGE 


Once a fraud, always a fraud. 
539. 


18 Vin. Abr. 


ONCE A MORTGAGE, ALWAYS A MORT- 
GAGE. This rule signifies that an instrument 
originally intended as a mortgage, and not 
a deed, cannot be converted into anything 
else than a mortgage by any subsequent clause 
or agreement, 


Once a recompense, always a recompense. 19 


Vin. Abr. 277. 


ONCE IN JEOPARDY. A phrase used to ex- 
press the condition of a person charged with 
crime, who has once already, by legal pro- 
ceedings, been put in danger of conviction and 
punishment for the same offense. See Com. 
v. Fitzpatrick, 121 Pa. 109, 15 A. 466, 1 L. R. 
A. 451, 6 Am. St. Rep. 757. ' 


Once quit and cleared, ever quit and cleared. 
(Scotch, anis quit and clenged, ay quit and 
clenged.) Skene, de Verb. Sign. voc. “Iter.,” 
ad fin. 


ONCUNNE. L. Fr. Accused. Du Cange. 


ONE HUNDRED THOUSAND POUNDS 
CLAUSE. A precautionary stipulation in- 
serted in a deed making a good tenant to the 
precipe in a common recovery. See 1 Prest. 
‘Conv. 110. 


‘ONE-THIRD NEW FOR OLD. See New for 
Old. . 


ONERANDO PRO RATA PORTIONIS, A 
writ that lay for a joint tenant or tenant in 
common who was distrained for more rent 
than his proportion of the land comes to. Reg. 
Orig. 182. 


ONERARI NON. In pleading. The name of 
a plea, in an action of debt, by which the de- 
fendant says that he ought not to be charged. 


ONERATIO. Lat. A lading; a cargo. 
ONERATUR NISI. See O. Ni. 


ONERIS FERENDI. Lat. In the civil law. 
The servitude of support; a servitude by 
which the wall of a house is required to sus- 
tain the wall or beams of the adjoining house. 


ONEROUS. A contract, lease, share, or oth- 
er right is said to be “onerous” when the ob- 
ligations attaching to it counter-balance or 
exceed the advantage to be derived from it, 
either absolutely or with reference to the 
particular possessor. Sweet. 

As used in the civil law and in the systems 
‘derived from it, (French, Scotch, Spanish, 
Mexican,) the term also means based upon, 
supported by, or relating to a good and valu- 
‘able consideration, i. ¢, one which imposes 
burden or charge in returi for the benefit 
conferred. ; f 


ONEROUS CAUSE- In Scotch law. A good 
wand legal consideration.” 


“consilio.” 
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ONEROUS CONTRACT. See Contract. 


ONEROUS DEED. In Scotch law. A deed 
given for a valuable consideration. Bell. 


ONEROUS GIFT. A gift made subject to cer- 
tain charges imposed by the donor on the 
donee. 


ONEROUS TITLE. A title acquired by the 
giving of a valuable consideration, as the pay- 
ment of money or rendition of services or the 
performance of conditions or assumption or 
discharge of liens or charges. Scott v. Ward, 
13 Cal. 458; Kircher v. Murray (C. C.) M F. 
617; Noe v. Card, 14 Cal. 576; Civ. Code La. 
1900, art. 3556. 


ONLY. Solely; alone; of or by itself; with- 
out anything more; exclusive; nothing else 
or more. Moore v. Stevens, 90 Fla. 879, 106 
So. 901, 904, 43 A. L. R. 1127; Foley v. Ivey, 
193 N. C. 453, 187 S. E. 418; City of Memphis, 
Tenn., v. Board of Directors of St. Francis 
Levee Dist. (D. C.) 228 F. 802, 804; Bacon vy. 
Federal Reserve Bank of San Francisco (D. 
C.) 289 F. 513, 519. 


-ONOMASTIC. A term applied to the signa- 


ture of an instrument, the body of which is 
in a different handwriting from that of the 
signature, Best, Ev. 315. — 


ONROERENDE AND VAST STAAT. Dutch, 
Immovable and fast estate, that is, land or 
realestate. The phrase is used in Dutch wills, 
deeds, and antenuptial contracts of the early 
colonial period in New York. See Spraker v. 
Van Alstyne, 18 Wend. (N. Y.) 208. 


ONUS. Lat. A burden or load; 4 weight. 
The lading, burden, or cargo of a vessel. A 
charge; an incumbrance, Cum onere, (q. v.,) 
with the incumbrance. 


ONUS EPISCOPALE. Ancient customary 
payments from the clergy to their diocesan 
bishop, of synodals, pentecostals, ete. f 


ONUS IMPORTANDI. The charge of import- 
ing merchandise, mentioned in St. 12 Car. 
II. c. 28. 


ONUS PROBANDI. Burden of proving; the 
burden of proof. The strict meaning of the 
term “onus probandi” is that, if no evidence 
is adduced by the party on whom the burden 
is cast, the issue must be found against him. 
Davis v. Rogers, 1 Houst. (Del.) 44. 


OPE CONSILIO. Lat. By aid and counsel. 
A civil law term applied to accessaries, simi- 
lar in import to the “aiding and abetting” 
of the common law. Often written “ope et 
Burrill. 


OPEN, v. To render accessible, visible, or 
available; to submit or subject to examina- 
tion, inquiry, or review, by the removal of 
restrictions or impediments, 


o 
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—~Open a case. In practice. To open a case 
is to begin it; to make an initiatory explana- 
tion of its features to the court, jury, referee, 
etc., by outlining the nature of the transaction 
on which it is founded, the questions involved, 
and the character and general course of the 
evidence to be adduced. 


—Cpen a commission. To enter upon the du- 
ties under a commission, or commence to act 
under a commission, is so termed in English 
law. Thus, the judges of assize and nisi prius 
derive their authority to act under or by vir- 
tue of commissions directed to them for that 
purpose; and, when they commence acting un- 
der the powers so committed to them, they 
are said to open the commissions; and the 
day on which they so commence their pro- 
ceedings is thence termed the: “commission 
day of the assizes.” Brown. 


—Open acourt. To open a court is to make a 
formal announcement, usually by the crier 
or bailiff, that its session has now begun and 
that the business before the court will be 
proceeded with. 


—Open a credit. To accept or pay the draft 
of a correspondent who has not furnished 
funds. Pardessus, no. 296. 


—Open a deposition. To break the seals by 
which it was secured, and lay it open to view, 
or to bring it into court ready for use. 


—Open a judgment. To lift or relax the bar of 
finality and conclusiveness which it imposes 
so as to permit a re-examination of the 
merits of the action in which it was rendered. 
This is done at the instance of a party show- 
ing good cause why the execution of the judg- 
ment would be inequitable. It so far annuls 
the judgment as to prevent its enforcement 
until the final determination upon it, but does 
not in the mean time release its lien upon real 
estate. See Insurance Co. v, Beale, 110 Pa. 
321, 1 A. 926. 


—Open a rule. To restore or recall a rule 
which has been made absolute to its condi- 
tional state, as a rule nisi, so as to readmit 
of cause being shown against the rule. Thus, 
when a rule to show cause has been made ab- 
solute under a mistaken impression that no 
counsel had been instructed to show cause 
against it, it is usual for the party at whose 
instance the rule was obtained to consent to 
have the rule opened, by which all the pro- 
ceedings subsequent to the day when cause 
ought to have been shown against it are in 
effect nullified, and the rule is then argued 
in the ordinary way. Brown. 


—Open a street or highway. To establish it 
by law and make it passable and available for 
public travel. See Read v. Toledo, 18 Ohio, 
161; Wilcoxon v. San Luis Obispo, 101 Cal. 
508, 35 P. 988; Gaines v. Hudson County 
Ave. Com’rs, 37 N. J. Law, 12; Patterson v. 
City of Baltimore, 180 Md. 645, 101 A. 589, 


-—Open-end agreement. 


OPEN 


591; Royal v. City of Des Moines, 195 Towa, 
23, 191 N. W. 377, 383. 


—Open-bids. To open bids received on a fore- 
closure or other judicial sale is to reject or 
cancel them for fraud, mistake, or other cause, 
and order a resale of the property. .Andrews 
v. Scotton, 2 Bland (Md.) 644. 


—Open the pleadings. To state briefly at a 
trial before a jury the substance of the plead- 
ings. This is done by the junior counsel for 
the plaintiff at the commencement of the 
trial. 


CPEN, adj. Patent; visible; apparent; no- 
torious; not clandestine; not closed, settled, 
fixed, or terminated. Pratt v. Boggs, 171 Ky. 
106, 186 S. W. 901, 902; Dale v. Hartson 
(D. C.) 289 F. 493, 495. l 


—Open bulk. In the mass; exposed to view; 
not tied or sealed up. In re Sanders (C. O.) 52 
F. 802, 18 L. R. A. 549. 


—Open court. This term may mean either a 
court which has been formally convened and 
declared open for the transaction of its prop- 
er judicial business, or a court which is free- 
ly open to the approach of all decent and or- 
derly persons in the character of spectators. 
Hobart v. Hobart, 45 Iowa, 501; Conover v. 
Bird, 56 N. J. Law, 228, 28 A. 428; Ex parte 
Branch, 63 Ala. 383; Hays v. Railroad Co., 
99 Md. 413, 58 A. 439; Maryland, D. & V. R. 
Co. v. Johnson, 129 Md. 412, 99 A. 600, 602; 
Louis Werner Stave Co. v. Marden, Orth & 
Hastings Co. (C. C. A.) 280 F. 601, 603; Gomes 
v. Ulibarri, 23 N. M. 501, 169 P. 301, 302; 
U. S. v. Ginsberg, 243 U.'S. 472, 37 S. Ct. 422, 
425, 61 L. Ed. 853; Gillham v. St. Louis South- 
western Ry. Co. of Texas (Tex. Civ. App.) 
241 S. W. 512, 514. 


—Open doors. In Scotch law. “Letters of 
open doors” are process which empowers the 
messenger, or officer of the law, to break open 
doors of houses or rooms in which the debtor 
has placed his goods. Bell. 


An agreement be-, 
tween employer and injured employee for 
compensation for indefinite period, approved 
by the labor commissioner, having effect. of 
judgment so long as facts on which the award 
was predicated continue. Healey’s Case, 124 
Me. 54, 126 A. 21, 22. 


—Open. fields, or meadows. In English law.:. 
Fields which are undivided, but belong to 
separate owners; the part of each owner is 
marked off by boundaries until the crop has 
been carried off, when the pasture is shared 
promiscuously by the joint herđď of all the’ 
owners. Elton, Commons, -31; Sweet. ` 


—Open law. The making or, waging of law. 
Magna Charta, e. 21. 


—Open lot: One bounded upon all sides by 
Streets. Illinois Surety Co. Ve O’Brien’ (C. 
©. A.) 223 F. 933, 938. 


OPEN 


—Open sea. The expanse and mass of any 
great body of water, as distinguished from 
its margin or coast, its harbors, bays, creeks, 
inlets. The Cuzco (D. C.) 225 F. 169, 176. 


—COpen season. That portion of the year 
wherein the laws for the preservation of 
game and fish permit the killing of a partic- 
ular species of game or the taking of a par- 
ticular variety of fish. 


—Open shop. In trade union cant, one where 
nonunion men are employed. George J. 
Grant Const. Co. v. St. Paul Bldg. Trades 
Council, 186 Minn. 167, 161 N. W. 520, 521. 
A shop in which union and nonunion work- 
men are employed indiscriminately. Shine 
v. Fox Bros. Mfg. Co., 156 F. 357, 86 C. ©. A. 
811; Sackett & Wilhelms L. & P. Co. v. Na- 
tional Ass’n of Employing Lithographers, 113 
N. Y. S. 110, 114, 61 Mise. 150. The term is 
frequently used in a depreciatory sense, as 
implying that the operator of such a shop, 
by employing nonunion men, is in effect dis- 
eriminating against trade unions, and ham- 
pering their advancement. 


—Open theft. In Saxon law.. The same with 
the Latin “furtum manifestum,” (q. v.) 

As to open “Account,” “Corporation,” “En- 
try,” “Insolvency,” “Lewdness,” “Policy,” 
“Possession,” and “Verdict, see those titles. 


OPENING.. In American practice. The be- 
ginning; the commencement; the first ad- 
dress of the counsel. 


OPENTIDE. The time after corn is carried 
out of the fields. 


OPERA. A composition of a dramatic kind, 
set to music and sung, accompanied with 
musical instruments, and enriched with ap- 
propriate costumes, scenery, ete. The house 
in which operas are represented is termed an 


“opera-house.” Rowland v. Kleber, 1 Pittsb. 
R. (Pa.) 71. 
OPERARII. Such tenants, under feudal ten- 


ures, as held some little portions of land by 
the duty of performing bodily labor and ser- 
vile works for their lord. 


OPERATIO. One day’s work performed by a 
tenant for his lord. 


OPERATION. In general, the exertion of 
power; the process of operating or mode of 
“action: an effect brought about in accordance 
with a definite plan. See Little Rock v. Par- 
ish, 36 Ark. 166; Fleming Oil Co. v. South 
Penn Oil Co., 37-W. Va. 653,17 S. E. 203. In 
surgical practice, the term is of indefinite 
import, but. may be approximately defined as 
an act or succession of acts performed upon 
the body of’a patient, for his relief or res- 
toration to normal conditions, either by ma- 
nipulation or the use of surgical instruments 
or both, as distinguished from therapeutic 
treatment by the administration of drugs or 


“an artisan; 
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other remedial agencies. See Akridge v. No- 
ble, 114 Ga. 949, 41 S. E. 78. 


Criminal Operation 


In medical jurisprudence. An operation to 
procure an abortion. Miller v. Bayer, 94 Wis. 
123, 68 N. W. 869. 


Operation of Law 


This term expresses the manner in which 
rights, aud sometimes liabilities, devolve up- 
on a person by the mere application to the 
particular transaction of the established 
rules of law, without the act or co-operation 
of the party himself. 


OPERATIVE. A workman; a laboring man; 
particularly one employed in 
factories. Cocking v. Ward (Tenn. Ch. App.) 
48 8S. W. 287; In re City Trust Co., 121 F. 
706, 58 C. C. A. 126; Rhodes v. Matthews, 67 
Ind. 131. 


OPERATIVE PART. That part of a convey- 
ance, or of any instrument intended for the 
creation or transference of rights, by which 
the main object of the instrument is carried 
into effect. It is distinguished from intro- 


ductory matter, recitals, formal conclusion, 
etc. 


GPERATIVE WORDS, in a deed or lease, are 
the words which effect the transaction in- 
tended to be consummated by the instrument. 


OPERIS NOVI NUNTIATIO. Lat. In the 
civil law. A protest or warning against [of] 
a new work. Dig. 39, 1. 


OPETIDE. The ancient time of marriage, 
from Epiphany to Ash-Wednesday. 


OPHTHALMOLOGIST. One who is skilled 
in, or practices, ophthalmology. See Oculist. 


Opinio est duplex, scilicet, opinio vulgaris, orta 
inter graves et discretos, et quæ vultum verita- 
tis habet; et opinio tantum orta Inter leves et 
vulgares homines, absque specie veritatis. 4 
Coke, 107. Opinion is of two kinds, namely, 


-common opinion, which springs up among 


grave and discreet men, and which has the 
appearance of truth, and opinion which 
springs up only among light and foolish men, 
without the semblance of truth. 


Opinio quæ favet testamento est tenenda. The 
opinion which favors a will is to be followed. 
1 W. BI. 13, arg. 


OPINION. 
1. In the Law of Evidence 


In the law of evidence, opinion is an infer- 
ence or conclusion drawn by a witness from 
facts some of which are known to him and 
others assumed, or drawn from facts which, 
though lending probability to the inference, 
do not evolve it by a process of absolutely 
necessary reasoning. See Lipscomb v. State, 
75 Miss. 559, 23 So. 210. 
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An inference necessarily involving certain 
facts may be stated without the facts, the 
inference being an equivalent to a specifica- 
tion of the facts; but, when the facts are not 
necessarily involved in the inference (e. g., 
when the inference may be sustained upon 
either of several distinct phases of fact, nei- 
ther of which it necessarily involves,) then 
the facts must be stated. Whart. Ev. § 510. 


` 2. A Document 


A document prepared by an attorney for 
his client, embodying his understanding of 
the law as applicable to a state of facts sub- 
mitted to him for that purpose. 


3. A Statement by Judge or Court 


The statement by a judge or court of the 
decision reached in regard to a cause tried 
or argued before them, expounding the law 
as applied to the case, and detailing the rea- 
sons upon which the judgment is based. See 
Craig v. Bennett, 158 Ind. 9, 62 N. E. 278; 
Coffey v. Gamble, 117 Iowa, 545, 9% N. W. 
813; Houston v. Williams, 18 Cal. 24, 73 Am. 
Dec. 565; State v. Ramsburg, 43 Md. 3338. 


-—Concurring opinion. An opinion, separate 
from that which embodies the views and deci- 
sion of the majority of the court, prepared 
and filed by a judge who agrees in the gen- 
eral result of the decision, and which either 
reinforces the majority opinion by the ex- 
pression of the particular judge’s own views 
or reasoning, or (more commonly) voices his 
disapproval of the grounds of the decision or 
the arguments on which it was based, though 
approving the final result. 


—Dissenting opinion. A separate opinion in 
which a particular judge announces his dis- 
sent from the conclusion held by a majority 
of the court, and expounds his own views. 


—Per curiam opinion. One concurred in by 
the entire court, but expressed as being “per 
curiam” or “by the court,” without disclosing 
the name of any particular judge as being 
its author. 


OPIUM JOINT. A “joint” is usually regard- 
ed as.a place of meeting or resort for per- 
sons engaged in evil and secret practices of 
any kind, as a tramps’ joint, such a place 
as is usually kept by Chinese for the accom- 
modation of persons addicted to the habit of 
opium smoking, and where they are furnished 
with pipes, opium, ete., for that purpose, and 
called an “opium joint,” or, generally speak- 
ing, a rendezvous for persons of evil habits 
and practices. State v. Shoaf, 179 N. ©. 744, 
102 8. E. 705, 706, 9 A. L. R. 426. 


Oportet quod certa res deducatur in donationem. 
It is necessary that a certain thing be brought 
into the gift, or made the subject of the con- 
veyance. Bract. fol. 15%. 


Oportet quod certa res deducatur in judicium. 
Jenk. Cent. 84. A thing certain must be 
brought to judgment. 


OPTICIAN 


Oportet quod certa sit res que venditur. It 
is necessary that there should be a certain 
thing which is sold. To make a valid sale, 
there must be certainty as to the thing which 
is sold. Bract. fol. 612. 


Oportet quod certz personz, terre, et certi 
status comprehendantur in declaratione ysuum. 
9 Coke, 9. It is necessary that given persons, 
lands, and estates should be comprehended 
in a declaration of uses. 


OPPIGNERARE. Lat. In the civillaw. To 
pledge. Calvin. 


OPPOSER. An officer formerly belonging to 
the green-wax in the exchequer. 


OPPOSITE. An old word for “opponent.” 


OPPOSITION. 
In Bankruptey Practice 


Opposition is the refusal of a creditor to 
assent to the debtor’s discharge under the 
bankrupt law. 


In French Law 


A motion to open a judgment by default 
and let the defendant in to a defense. 


OPPRESSION. The misdemeanor committed 
by a public officer, who under color of his 
office, wrongfully inflicts upon any person any 
bodily harm, imprisonment, or other injury. 
1 Russ. Crimes, 297; Steph. Dig. Crim. Law, 
71. See U. S. v. Deaver (D. C.) 14 F. 597. 
An act of cruelty, severity, unlawful exac- 
tion, or excessive use of authority. Rams- 
backer v. Hohman, 80 Mont. 480, 261 P: 273, 
276. 


OPPRESSOR. A public officer who unlaw- 
fully uses his authority by way of oppression, 
(q. v). 


OPPROBRIUM. In the civil law. 


Igno- 
miny; infamy; shame. i 


OPTICIAN. Persons engaged in optometry, 
who confine themselves entirely to the work 
of making lenses in accordance with prescrip- 
tions given by physicians or oculists, are 
known as “opticians”; others, who manufac- 
ture the lenses, either according to their 
own judgment or the prescription of- physi- 
cians, and also examine the eyes to ascertain 
whether there aré any such defects visible as 
can be corrected by the application of lenses, 
are known. as “optometrists.” Martin v. 
Baldy, 249 Pa. 253, 94 A. 1091, 1092. 


Optima est legis ‘interpres consuetudo. Custom 
is the best interpreter of the law. Dig. 1, 3, 


_87; Broom, Max. 931; Lofft, 237. 


Optima est lex que minimum relinquit arbitrio 
judicis; optimus judex qui minimum sibi. That 
law is the best which leaves least to the dis- 
eretion of the judge; that judge is the best 
who leaves least.to his own. Bac. Aphorisms, 
46; 2 Dwar. St. 782. That system of law 


OPTICIAN 


is best which confides as little as possible 
to the discretion of the judge; that judge 
the best who relies as little as possible on 
his own opinion. Broom, Max. 84; 1 Kent, 
Comm. 478. 


Optima statuti interpretatrix est (omnibus 
particulis ejusdem inspectis) ipsum statutum. 
The best interpreter of a statute is (all its 
parts being considered) the statute itself. 
Wing. Max. p. 239, max. 68; 8 Coke, 117). 


OPTIMACY. Nobility; 
rank. 


men of the highest 


Optimam esse legem, que minimum relinquit 
arbitrio judicis; id quod certitudo ejus prestat. 
That law is the best which leaves the least 
discretion to the judge; and this is an ad- 
vantage which results from its certainty. 
Bac. Aphorisms, 8. 


Optimus interpres rerum usus. Use or usage 
is the best interpreter ọf things. 2 Inst. 282; 
Broom, Max. 917, 930, 931. 


Optimus interpretandi modus est sic leges in- 
terpretari ut leges legibus concordant. & Coke, 
169. The best mode of interpretation is so 
to interpret laws that they may accord with 
each other. 


Optimus judex, qui minimum sibi. He is the 
best judge who relies as little as possible on 
his own discretion. Bacon, Aph. 48; Broom, 
Max. 84. 


Optimus fegum. interpres consuetudo. 4 Inst, 
T5. Custom is the best interpreter of the 
laws. 


OPTION. 
In English Ecclesiastical Law 


A customary prerogative of an archbishop, 
when a bishop is consecrated by him, to name 
a clerk or chaplain of his own to be provid- 
ed for by such suffragan bishop; in lieu of 
which it is now usual for the bishop to make 
over by deed to the archbishop, his. executors 
and assigns, the next presentation of such 
dignity or benefice in the bishop’s disposal 
within that see, as the archbishop himself 
shall choose, which is therefore called his 
“option.” 1 BI. Comm. 381; 3 Steph. Comm. 
63, 64; Cowell. 


In Contracts 


An option is a privilege existing in one 
person, for which he has paid money, which 
gives him the right to buy certain merchan- 


-dise or certain specified securities from an- 


other person, if he chooses, at any time with- 
in an agreed period, at a fixed price, or to 
sel? such property to such. other person at an 
agreed price and time. If the option gives 
the choice of buying or not buying, it is 
denominated a “call.” If it gives the choice 
of selling or not, it is called a “put.” If it 
is a combination of both these, and gives the 
privilege of etther buying or selling or not, 
it {s called ‘a “straddle” or a “spread eagle.” 
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These terms are used on the stock-exchange. 
See Tenney v. Foote, 95 Il. 99; Plank v. 
Jackson, 128 Ind. 424, 26 N. E. 568; Osgood 
v. Bauder, 75 Iowa, 550, 39 N. W. 887, 1 L. 
R. A. 655. 


OPTIONAL WRIT. In old England practice. 
That species of original writ, otherwise called 
a “precipe,’ which was framed in the alter- 
native, commanding the defendant to do the 
thing required, or show the reason wherefore 
he had not done it, 3 Bl. Comm, 274. 


OPTOMETRIST. One who is skilled in, or 


practices, optometry. Webster, Dict. See 
Oculist. 
OPTOMETRY. The employment of any 


means other than the use of drugs for the 
measurement of the powers of vision and the ` 
adaptation of lenses for the correction and 
aid thereof. Martin v. Baldy, 249 Pa. 253, 
94 A. 1091, 1092; People v. Griffith, 280 Ill. 
18, 117 N. E. 195, 196, 


OPUS. Lat. Work; labor; the product of 
work or labor. 


OPUS LGCATUM. The product of work let 
for use to another; or the hiring out of work 
or labor to be done upon a thing. 


OPUS MANIFICUM. In old English law. 
Labor done by the hands; manual labor; 
such as making a hedge, digging a ditch. 
Fleta, lib. 2, c. 48, § 3. 


OPUS NOVUM. In the civil law. A new 
work. By this term was meant something 
newly built upon land, or taken from a work 
already erected. He was said opus novum 
facere (to make a new work) who, either by 
building or by taking anything away, changed 
the former appearance of a work. Dig. 39, 
1, 1, 11. > 


OR, n. A term used in heraldry, and signi- 
fying gold; called “sol” by some heralds 
when it occurs in the arms of princes, and 
“topaz” or “carbuncle” when borne by peers. 
Engravers represent it by an indefinite num- 
ber of small points. Wharton. 


OR, conj. A disjunctive particle used to ex- 
press an alternative or to give a choice of one 
among two or more things. It is also used to 
clarify what has already been said, and in 
such cases, means “in other words,” “to-wit,” 
or “that is to say.” Swift & Co. v. Bonvil- 
lain, 189 La. 558, 71 So. 849, 857; Pompano 
Horse Club v. State, 93 Fla. 415, 111 So. 801, 
805, 52 A. L. R. 51; Peck v. Board of Direc- 
tors of Public Schools for Parish of Cata- 
houla, 137 La. 334, 68 So. 629, 630; Travelers’ 
Protective Ass’n v. Jones, 75 Ind, App. 29, 127 
N. E. 783, 735. 

Or is frequently misused; and courts will 
construe it to mean “and” where it was so 
used: Weisman. v. Continental Life Ins. Co., 
216 Mo. App. 18, 267 S. W., 21, 23; State v. 
Harwi, 117 Kan. 74, 230. P. 331, 832; Ex 
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parte Clarke, 30 Okl. Cr. 259, 236 P. 66, 67; 
State v. Cooney, 70 Mont. 355, 225 P. 1007, 
1014; Horn y. Klugman, 183 N. Y. S. 150, 153, 
112 Mise. 171; People v. Trustees of North- 
western College, 322 Ill, 120, 152 N. E. 555, 
557; Coleman v. Hallum (Tex. Com. App.) 
232 8. W. 296, 297; Henderson v. Common- 
wealth, 185 Ky. 232, 215 S. W. 53, 55; Robert- 
son v. Robertson, 190 N. C. 558, 180 S. E. 166, 
168; Conway’s Estate v. State, 72 Ind. App. 
803, 120 N. €. 717, 721; State v. Circuit Court 
of Dodge County, 176 Wis. 198, 186 N. W. 732, 
734; Northern Commercial Co. v. U. S. (C. ©. 
A.) 217 F. 33, 386; Spillman v. Succession of 
Spillman, 147 La. 47, 84 So. 489, 490; Worst 
v. De Haven, 262 Pa. 39, 104 A. 802, 803. 
However, where the word “or” is preceded 
by the word “either,” it is never given a con- 
junctive meaning. Smith v. Farley, 155 App. 
Div. 813, 140 N. Y. S. 990, 992. 


ORA., A Saxon coin, valued at sixteen pence, 
and sometimes at twenty pence. 


ORACULUM. In the civil law. The name 
,of a kind of response or sentence given by 
the Roman emperors. 


GRAL. Uttered by the mouth or in words; 
spoken, not written. 


ORAL CONTRACT. One which is partly in 
writing and partly depends on spoken words, 
or none of which is in writing; one which, 
so far as it has been reduced to writing, is 
incomplete or expresses only a part of what 
is intended, but is completed by spoken 
words; or one which, originally written, has 
afterwards been changed orally. See Snow 
v. Nelson (C. C.) 113 F. 353; Railway Pas- 
senger, etc., Ass’n v. Loomis, 142 Il. 560, 32 
N. E. 424; Moore v. Ohl, 65 Ind. App. 691, 
116 N. E. 9, 10; Coleman v. St. Paul & Ta- 
coma Lumber Co., 110 Wash. 259, 188 P. 532, 
537. 


ORAL PLEADING. Pleading by word of 
mouth, in the actual presence of the court. 
This was the ancient mode of pleading in 
England, and continued to the reign of Ed- 
ward III. Steph. Pl. 23-26, 


ORAL TESTIMONY. That which is deliver- 
ed from the lips of the witness. Bates’ Ann. 
St. Ohio 1904, § 5262 (Gen. Code, § 11522); 
Rey. St. Wyo. 1899, § 3704 (Rev. St. 1931, § 
89-1725). 


ORANDO PRO REGE ET REGNO. An an- 
cient writ which issued, while there was no 
standing collect for a sitting parliament, to 
pray for the peace and good government of 
the realm, 


ORANGEMEN. A party in Ireland who keep 
alive the views of William of Orange. Whar- 
ton, 


ORATOR. The plaintiff in a cause or mat- 
ter in chancery, when addressing or petition- 
ing the court, used to style himself “orator,” 
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ORDENAMIENTO 


and, when a woman, “orairix.”. But these 
terms have long gone into disuse, and the 
customary phrases now are “plaintiff’ or 
“petitioner.” 

In Roman law, the term denoted an advo- 
cate, 


ORATRIX. A female petitioner; a female 
Plaintiff in a bill in chancery was formerly 
so called. 


ORBATION. Deprivation of one’s parents 
or children, or privation in general. Little 
used. 


ORCINUS LIBERTUS. Lat. In Roman law. 
A freedman who obtained his liberty by the 
direct operation of the will or testament of 
his deceased master was so called, being the 
freedman of the deceased, (orcinus,) not of 
the heres. Brown. 


ORDAIN. To institute or establish; to make 
an ordinance; to enact a constitution or law. 
Kepner v. Comm., 40 Pa. 124; U. S. v. Smith, ` 
4 N. J. Law, 38; State v. Dallas City, 72 Or. 
837, 143 P. 1127, 1131, Ann. Cas. 1916B, 855. 

To confer on a person the holy orders of 
priest or deacon, Kibbe v. Antram, 4 Conn. 
134, 


ORDAINERS. An elected body of 21 mem- 
bers appointed by Parliament in 1810 to make 
ordinances for the good of the realm. The 
whole administration passed into their hands. 
Stubbs, Early Plantagenets, 


ORDEAL. The most ancient species of trial, 
in Saxon and old English law, being peculiar- 
ly distinguished by the appellation of “ju- 
dicium Dei,” or “judgment of God,” it being 
supposed that supernatural intervention 
would rescue an innocent person from the 
danger of physical harm to which he was ex- 
posed in this species of trial. The ordeal was 
of two sorts,—either fire ordeal or water or- 
deal; the former being confined to persons 
of higher rank, the latter to the common peo- 
ple. 4 Bl, Comm. 342, 


Fire Ordeal 


The ordeal by fire or red-hot iron, which 
was performed either by taking up in the 
hand a piece of red-hot iron, of one, two, or 
three pounds weight, or by walking barefoot 
and blindfolded over nine red-hot plowshares, 
laid lengthwise at unequal distances. 4 BL 
Comm. 343; Cowell. 


ORDEFFE, or ORDELFE. A liberty where- 
by a man claims the ore found in his own 
land; also, the ore lying under land. Cowell. 


ORDELS. In old English law. The right of 
administering oaths and adjudging trials by 
ordeal within a precinct or liberty. Cowell. 


ORDENAMIENTO. In Spanish law. An or- 
der emanating from the sovereign, and dif- 
fering from a cedula only in form and in the 


ORDENAMIENTO DE ALCALA 


mode of its promulgation. 
Introd. 93, note. 


ORDENAMIENTO DE ALCALA. A collec- 
tion of Spanish law promulgated by the Cor- 
tes in the year 1348. Schm. Civil Law, In- 
trod. 75. 


ORDER. 


Schm. Civil Law, 


In a General Sense 


A mandate, precept; a command or direc- 
tion authoritatively given; a rule or regula- 
tion. 

The distinction between “order” and “requisition” 
is that the first is a mandatory act, the latter.a re- 
quest. Mills v. Martin, 19 Johns. (N. Y.) 7. 


In Practice 


Every direction of a court or judge made 
or entered in writing, and not included in 
a judgment, is denominated an “order.” An 
application for an order is a motion. Code 
Civ. Proc. Cal. § 1003; Code N. Y. § 400 (Civil 
Practice Act, § 113). Tyvand v. McDonne, 
37 N. D. 251, 164 N. W. 1,3; First Nat. Bank 
v. Poling, 42 Idaho, 636, 248 P. 19, 20; Fore- 
man v. Riley, 88 OKI. 75, 211 P. 495, 496. 

Orders are also issued by subordinate legislative 
authorities. Such are the English orders in coun- 
cil, or orders issued by the privy council in the name 
of the king, either in exercise of the royal preroga- 
tive or in pursuance of an act of parliament. The 
rules of court under the judicature act are grouped 
together in the form of orders, each order dealing 
with a particular subject-matter. Sweet. 

An order is also an informal bill of ex- 
change or letter of request whereby the party 
to whom it is addressed is directed to pay or 
deliver to a person therein named the whole 
or part of a fund or other property of the 
person making the order, and which is in the 
possession of the drawee. See Carr v. Sum- 
merfield, 47 W. Va. 155, 34 S. E. 804; People 
v. Smith, 112 Mich. 192, 70 N. W. 466, 67 
Am. St. Rep. 392; State v. Nevins, 23 Vt. 521. 

It is further a designation of the person 
to whom a bill of exchange or negotiable 
promissory note is to be paid. 

It is also used to designate a rank, class, 
or division of men; as the erder of nobles, 
order of knights, order of priests, etc, 


In French Law 


The name order (ordre) is given to the op- 
eration which has for its object to fix the 
Yank of the preferences claimed by the credi- 
tors in the distribution of the price [arising 
from the sale] of an immovable affected by 
their liens. Dalloz, mot “Ordre.” 


In General 
—Agreed order. See Agreed. 


—Charging order, The name bestowed, in 
English practice, upon an order allowed by 
St. 1 & 2 Vict. c. 110, § 14, and 3 & 4 Vict. 
c. 82, to be granted to a judgment creditor, 
that the property of a judgment debtor in 
government stock, or in the stock of any pub- 
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lic company in England, corporate or other- 
wise, shall (whether standing in his own name 
or in the name of any person in trust for 
him) stand charged with the payment of the 
amount for which judgment shall have been 
recovered, with interest. 3 Steph, Comm. 
587, 588. 


—Decretal order. In chancery practice. An 
order made by the court of chancery, in the 
nature of a decree, upon a motion or petition. 
Thompson v. McKim, 6 Har. & J. Md. 319; 
Bissell Carpet Sweeper Co. v. Goshen Sweep- 
er Co., 72 F. 545, 19 C. C. A. 25. An order 
in a chancery suit made on motion or other- 
wise not at the regular hearing of a cause, 
and yet not of an interlocutory nature, but 
finally disposing of the cause, so far as a - 
decree could then have disposed of it. Moz- 
ley & Whitley. 


—Final order. One which either terminates 
the action itself, or decides some matter liti- 
gated by the parties, or operates to divest 
some right; or one which completely dis- 
poses of the subject-matter and the rights of 
the parties. Hobbs v. Beckwith, 6 Ohio St.’ 
254; Entrop v. Williams, 11 Minn, 382 (Gil. 
276);  Strull v. Louisville & N. R. Co. (Ky.) 
76 S: W. 188; American Brake Shoe & Foun- 
dry Co. v. New York Rys, Co, (C, C. A.) 282 
F. 528, 527; Oklahoma City Land & Devel- 
opment Co. v. Patterson, 73 Okl. 234, 175 P. 
934, 935; Brooks v. J. R. Watkins Medical Co., 
81 OK1. 82, 196 P. 956, 960; Lowe v. Cravens, 
112 Okl. 190, 240 P. 638, 639; Haygood v. 
Pinkey, 112 Okl. 30, 239 P. 456, 458; In re 
Simmons, 206 N. Y. 577, 100 N. E. 455, 456; 
Salem King’s Products Co. v. La Follette, 100 
Or. 11, 196 P. 416, 417; Stockham v. Knol- 
lenberg, 183 Md. 337, 105 A. 305, 307; Mar- 
chant & Taylor v. Mathews County, 139 Va. 
728, 124 S. E. 420, 423. l i 


—General orders, Orders or rules of court, 
promulgated for the guidance of practition- 
ers and the regulation of.procedure in gen- 
eral, or in some general branch of its juris- 
diction; as opposed to a rule or an order 
made in an individual case; the rules of 
court. 


—Interlocutery order. “An order which de- 
cides not the cause, but only settles some in- 
tervening matter relating to it; as when an 
order is made, on a motion in chancery, for 
the plaintiff to have an injunction to quiet 
his possession till the hearing of the cause. 
This or any such order, not being final, is 
interlocutory.” Termes de la Ley; Gas & 
Electric Securities Co. v. Manhattan & 
Queens Traction Corporation (C. ©: A.) 266 
F. 625, 632; Johnson v. Roberson, 88 8S. E, 
231,-171 N. C. 194; Theo. Hirsch Co. v. Scott, 
87 Fla, 336, 100 So. 157, 158; Evans State 
Bank v. Skeen, 30 Idaho, 708, 167 P. 1165, 
1166; Noble v. Kendall, 225 N. Y. 678, 122 
N. E. 223, 224; Perry v. Covington Sav. Bank 
& Trust: Co., 195 Ky. 40, 241 S. W. 850, 854; 
E : Br.Law. Dror. (3D Ep.) 
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Salmons v. Rugyeri, 103 N. J. Law, 596, 137 A. 
568, 569; Simons v.: Morris, 325 Ill. 199, 156 
N. E. 280; Joyce v. Nona Mills Co., 142 La. 
984, T7 So. 854. 


—Money order. See Money. 


—Order and disposition of goods and chattels. 
When goods are in the “order and disposition” 
of a bankrupt, they go to his trustee, and 
have gone so since the time of James I. 
Wharton. 


—Order nisi. A provisional or conditional or- 
der, allowing a certain time within which to 
do some required act, on failure of which the 
order will be made absolute. 


—Order of discharge. In England. An order 
made under the bankruptcy act of 1869, by a 
court of bankruptcy, the effect of which is to 
discharge a bankrupt from all debts, claims, 
or demands provable under the bankruptcy. 


—Order of filiation. An order made by a court 
or judge having jurisdiction, fixing the pa- 
ternity of a bastard child upon a given man, 
and requiring him to provide for its support. 


—Order of revivor. In English practice. An 
order as of course for the continuance of an 
abated suit. It superseded the bill of revivor. 


—Restraining order. In equity practice. An 
order which may issue upon the filing of an 
application for an injunction forbidding the 
defendant to do the threatened act until a 
hearing on the application can be had. 
Though the term is sometimes used as a syno- 
nym of “injunction,” a restraining order is 
properly distinguishable from an injunction, 
in that the former is intended only as a re- 
straint upon the defendant until the propriety 
of granting an injunction, temporary or per- 
petual, can be determined, and it does no more 
than restrain the proceedings until such deter- 
mination, Wetzstein v. Boston, etc., Min. Co., 
25 Mont. 135, 63 P. 1048; State v. Lichten- 
berg, 4 Wash. 407, 30 P. 716; Riggins v. 
Thompson, 96 Tex. 154, 71 S. W. 14; Whitmer 
v. William Whitmer & Sons, 11 Del. Ch. 185, 
98 A. 940, 941; Hartzog v. Seeger Coal Co. 
(Tex. Civ. App.) 163 S. W. 1055, 1057; Las- 
well v. Seaton, 107 Kan. 439, 191 P. 266, 267; 
Ex parte Zuccaro, 106 Tex. 197, 163 S. W. 579, 
680, Ann. Cas. 1917B, 121; Mason v. Milligan, 
185 Ind. 319, 114 N. E.3; Labbitt v. Bunston, 
80 Mont. 293, 260 P. 727, 730. In English law, 
the term is specially applied to an order re- 
straining the Bank of England, or any public 
company, from allowing any dealing with 
some stock or shares specified in the order. It 
is granted on motion or petition. Hunt, Eq. 
p. 216. o 


-Speaking order. An order which contains 
matter which is explanatory or illustrative of 
the mere direction which is given by it is 
sometimes thus called. Duff v. Duff, 101 Cal. 
1, 35 P. 437. 
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—Stop order. The meaning of a stop order 
given to a broker is to wait until the market 
price of the particular security reaches a spec- 
ified figure, and then to “stop” the transac- 
tion by either selling or buying, as the case 
may be, as well as possible. Porter vy. Worm- 
ser, 94 N. Y. 431. 


ORDERLY. An “orderly” in charitable hospi- 
tal, while engaged in nursing, acts on own re- 
sponsibility for negligence like other nurses 
and doctors; an orderly being a hospital at- 
tendant who does general work. Phillips v. 
Buffalo General Hospital, 239 N. Y. 188, 146 
N. E. 199, 200. 


ORDERS. The directions as to the course 
and purpose of a voyage given by the owner 
of the vessel to the captain or master, For 
other meanings, see Order. 


ORDERS OF THE DAY. Any member of the 
English house of commons who wishes to pro- 
pose any question, or to “move the house,” as 
it is termed, must, in order to give the house 
due notice of his intention, state the form or 
nature of his motion on a previous day, and 
have it entered in a book termed the “order- 


. book;” and the motions. so entered, the house 


arranges, shall be considered on particular 
days, and such motions or matters, when the 
day arrives for their being considered, are 
theu termed the “orders of the day.” Brown. 
A similar practice obtains in the legislative 
bodies of this country. 


ORDINANCE. A rule established by author- 
ity; a permanent rule of action; a law or 
statute. In a more limited sense, the term 


“is used to designate the enactments of the 


legislative body of a municipal corporation. 
Citizens’ Gas Co. v. Elwood, 114 Ind. 332, 16 
N. E. 624; State v. Swindell, 146 Ind. 527, 45 
N. E. 700, 58 Am. St. Rep. 375;. Bills v. Gosh- 
en, 117 Ind. 221, 20 N. E. 115, 3 L. R. A. 261; 
State v. Lee, 29 Minn. 445, 13 N. W. 913. 

Strictly, a bill or law which might stand 
with the old law, and did not alter any statute 
in force at the time, and which became com- 
plete by the royal assent on the parliament 
rou, without any entry on the statute roll. A 
bill or law which might at any time be amend- 
ed by the parliament, without any statute. 
Hale, Com. Law. An ordinance was other- 
wise distinguished from a statute by the cir- 
cumstance that the latter required the three- 
fold assent of king, lords, and commons, while 
an ordinance might be ordained by one or two 
of these constituent bodies. See 4 Inst. 25. 

The name has also been given to certain 
enactments, More general in their character 
than ordinary statutes, and serving as organic 
laws, yet not exactly to be called “constitu- 
tions.” Such was the “Ordinance for the gov- 
ernment of the North-West Territory,” enact- 
ed by congress in 1787. 


ORDINANCE OF !647. A law passed by the 
Colony of Massachusetts, still in force, in a 
modified form, whereby the state owns the 
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great ponds within its confines, which are 
held in trust for public uses. Watuppa Res- 
ervoir Co. v, Fall River, 147 Mass. 548, 18 N. 
E. 465, 1 L. R. A. 466. 


ORDINANCE OF 1648. A law of England re- 
lating to admiralty jurisdiction. See Bened. 
Adm. § 99. It expired in 1660. 


ORDINANCE OF ![681. An ordinance of 
France relating to maritime affairs. See 
Bened. Adm. § 173. 


ORDINANCE OF 1787. A statute for the 
government of the Northwest Territory. Re- 
ligious and legal freedom, encouragement of 
education, just treatment of the Indians, the 
future division into States, and the exclusion 
of slavery were ordained. Webster, Dict. 


ORDINANCE OF THE FOREST. In English 
law. A statute made touching matters and 
causes of the forest. 33 & 34 Edw. 1. 


ORDINANCES OF EDWARD I. Two laws 
and ordinances published by Edward I. in the 
second year of his reign, at Hastings, relating 
to admiralty jurisdiction. These are said to 
have been the foundation of a consistent usage 
for a long time. See Bened. Adm. § 55. 


ORDINANDI LEX. Lat. The law of pro- 
cedure, as distinguished from the substantial 
part of the law. 


Ordinarius ita dicitur quia habet ordinariam 
jurisdictionem, in jure proprio, et non propter 
deputationem. Co. Litt. 96. The ordinary is 
so called because he has an ordinary jurisdic- 
tion in his own right, and not a deputed one. 


“ORDINARY, n. 


At Common Law 


One who has exempt and immediate juris- 
diction in causes ecclesiastical. Also a bish- 
op; and an archbishop is the ordinary of the 
whole province, to visit and receive appeals 
from inferior jurisdictions. Also a commis- 
sary or official of a bishop or other ecclesiasti- 
eal judge having judicial power; an archdea- 
con; officer of the royal household. Wharton. 


In American Law 


A judicial officer, in several of the states, 
clothed by statute with powers in regard to 
wills, probate, administration, guardianship, 
ete. Darrow v. Darrow, 201 Ala. 477, 78 So. 
883, 384. 

A public house where food and lodging are 
furnished to the traveler and his beast, at 
fixed rates, open to whoever may apply for 
accommodation, and where intoxicating liquor 
is sold at retail. Talbott v. Southern Semi- 
nary, 131 Va. 576, 109 S. E, 440, 441, 19 A. L. 
R. 534. ` 

In Scotch Law 


A single judge of the court of session, who 
decides: with or without a jury, as the case 
may be- Brande. Se - i 
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tn the Civil Law 


A judge who has authority to take cog- 
nizance of causes in his own right, and not by 
deputation. Murden v. Beath, 1 Mill. Const. 
(S. ©.) 269. 


—Ordinary of Newgate. The clergyman who is 
attendant upon condemned malefactors in 
that prison to prepare them for death; he 
records the behavior of such persons. For- 
merly it was the custom of the ordinary to 
publish a small pamphlet upon the execution 
of any remarkable criminal. Wharton. 


—Ordinary of assize and sessions. In old Eng- 
lish law. A deputy of the bishop of the dio- 
cese, anciently appointed to give malefactors 
their neck-versges, and judge whether they 
read or not; also to perform divine services 
for them, and assist in preparing them for 
death. Wharton. 


ORDINARY, adj. Regular; usual; common; 
often recurring; according to established or- 
der; settled; customary; reasonable; not 
characterized by peculiar or unusual circum- 
stances; belonging to, exercised by, or char- 
acteristic of, the normal or average individu- 
al. See Zulich v. Bowman, 42 Pa. 83; Chica- 
go & A. R. Co. v. House, 172 IN. 601, 50 N. Ð. 
151; Jones v. Angell, 95 Ind. 376; U. S.v. Tod 
(C. C. A.) 296 F. 888, 889; Albrecht v, Schultz 
Belting Co., 299 Mo. 12, 252 S. W. 400, 402; 
Syracuse Malleable Iron Works v. Travelers’ 
Ins, Co., 94 Misc. 411, 157 N. Y. S. 572, 574; 
Terre Haute I. & E. Traction Co. v. Maberry, 
52 Ind. App. 114, 100 N. E. 401, 404; State 


cv. Coulter (Mo. Sup.) 204 S. W. 5; Albrecht v. 


Schultz Belting Co., 299 Mo. 12, 252 S. W. 400, 
402. 


—Ordinary calling. Those things which are re- 
peated daily or weekly in the course of busi- 
ness. Ellis v. State, 5 Ga. App. 615, 63 S. 
E. 588. 


—Ordinary conveyances. Those deeds of trans- 
fer which are entered into between two or 
more persons, without an assurance in a supe- 
rior court of justice. Wharton. 


—Ordinary course of business. The transac- 
tion of business according to the usages and 
customs of the commercial world generally 
or of the particular community or (in some 
eases) of the particular individual whose acts 
are under consideration. See Rison v. Knapp, 
20 Fed. Cas. 885; Christianson v, Farmers’ 
Warehouse Ass’n, 5 N. D. 438, 67 N. W. 300, 32 
L. R. A. 730; In re Dibblee, 7 Fed. Cas. 654. 


—Ordinary expense. An expense is “ordinary” 
if it is in an ordinary class, if in the ordinary 
course of the transaction of municipal busi- 
ness or the maintenance of municipal property 
it may and is likely to become necessary ; and 
it will be assumed that if by law a specific 
duty is imposed, and the mode of performance 
is prescribed, so that no discretion is left with:: 


' the officer, the expense necessarily incurred in . 
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discharging the duty is a “necessary expense.” 
Dexter Horton Trust & Savings Bank v. 
Clearwater County (D. C.) 235 F. 743, 750; 
Arthur v. Horwege, 28 Cal. App. 738, 153 P. 
980, 981; State v. Carter, 31. Wyo. 401, 226 P. 
690, 693; Thomas v. Glindeman, 33 Idaho, 
394, 195 P. 92, 93; Miles v. City of Ashland, 
172 Wis. 605, 179 N. W. 779. 


~—Ordinary handling. As in a railroad’s bag- 
gage tariff, providing that cases marked 
“Fragile” and likely to be damaged by ordi- 
nary handling will not be accepted, except at 
owner’s risk, means merely ordinary wear 
and tear necessarily incidental to transporta- 
tion of such articles, where reasonable care 
is used. Perkins v. New York, N. H. & H. R. 
Co., 232 Mass. 336, 122 N. E. 306, 307. 


* —Ordinary hazards of occupation. Those aris- 
ing without negligence on part of master. 
Chesapeake & O. Ry. Co. v. Coleman, 220 Ky. 
64, 294 S. W. 809, 810. 


—Ordinary inspection. As applied to railroad 
equipment. That degree of care and of in- 
spection which ordinarily prudent railroad 
companies, their officers and employees, com- 
monly:use under similar circumstances, Ca- 
nadian Northern Ry. Co. v. Senske (C. C..A.) 
201 F. 637, 642, 


—Ordinary kerosene, The kerosene sold in the 
open market, kerosene of a lawful grade and 
quality ordinarily sold for the general use 
of the public for illuminating purposes. 
Standard Oil Co. v. Reagan, 15 Ga, » App. 571, 
84 S. E. 69, 76. 


—Ordinary persons. Men of ordinary care and 
diligence in relation to any particular thing. 
Ford v. Engleman, 118 Va. 89, 86-S. E. 852, 
855. 


—Ordinary proceeding. Such a proceeding as 
was known to the common law and was for- 


merly conducted in accordance with the pro- 


ceedings of the common-law courts, and as is 
generally known under the modern Codes to 
be such a proceeding as is started by the is- 
suance of a summons, and results in a judg- 
ment enforceable by execution. Dow v. Lillie. 
26 N. D. 512, 144 N. W. 1082, 1084, L. R. A. 
1915D, 754. 


~—Ordinary repairs. Such as are necessary to 
make good the usual wear and tear or natural 
and unavoidable decay and keep the property 
in good condition. See Abell v, Brady, 79 Md. 
94, 28 A. 817; Brenn v. Troy, 60 Barb. (N. Y.) 
421; Clark Civil Tp. v. Brookshire, 114 Ind. 
437, 16 N. E. 182; Syracuse Malleable Iron 
Works v. Travelers’ Ins. Co., 94 Misc. 411, 157 
N. Y. 8. 572, 574; Conners v. Winans, 122 
Misc. 824, 204 N. Y. S. 142, 148; Dolph v. 
Maryland Casualty Co., 303 Mo. 534, 261 S. W. 
330, 384; Nixon v. Gammon, 191 Ky. 171, 229 
S. W. 75, 77; Dreyfuss v. Process Oil & Fuel 
Co., 142 La. 564, 77 So. 283, 285: Farmers’ 
Handy Wagon Ca v. Casualty Co. of America, 
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184 Towa, 773, 169 N. W. 178; Springfield 


Light, Heat & Power Co. v. Philadelphia Cas- 
ualty Co., 184 Ill. App. 175, 178. 


—Ordinary risks. Those incident to the busi- 
ness, and do not imply the result of the mas- 
ter’s negligence. The expression “extraordi- 
nary risks” is generally used to describe 
risks arising from the negligence of the mas- 
ter, and they are generally held not to be as- 
sumed unless known or obvious. Emanuel 
v. Georgia & F. Ry. Co., 142 Ga. 543, 83 S. 
E. 230, 231; Arundell v. American Oilfields 
Co., 31 Cal. App. 218, 160 P. 159, 165; Louis- 
ville & N. R. Co. v. Wright, 202 Ala. 255, 80 
So. 93; Houston Lighting & Power Co. v. 
Conley (Tex. Civ. App.) 171 8. W. 561, 563; 
Emerick v. Slavonian Roman Greek Catholic 
Union, 93 N. J. Law, 282, 108 A. 223; Neary 
v. Georgia Public Service Co, 27 Ga. App. 
238, 107 S. E. 893, 896. 


—Ordinary seaman. A sailor who is capable of 
performing the ordinary or routine duties of 
a seaman, but who is not yet so proficient in 
the knowledge and practice of all the various 
duties of a sailor at sea as to be rated as an 
“able” seaman. 


—Ordinary services of administrators include 
all the services incident to the closing and 
distribution of an estate, and not merely the 
receiving and disbursing of the funds and to 
justify an allowance of further compensation 
the administrator must have rendered serv- 
ices of an extraordinary character necessary 
to the protection of the estate, and, if he em- 
ploys another to perform services which he 
is required to perform under the law, he can- 
not charge such services as an expense of ad- 
ministration. In re Carmody’s Estate, 163 
Towa, 463, 145 N. W. 16, 17. 


Ordinary skill in an art, means that degree 

of skill which men engaged in that particular 

art usually employ; not that which belongs ` 
to a few men only, of extraordinary endow- 

ments and capacities. Baltimore Baseball 

Club Co, v. Pickett, 78 Md. 375, 28 A. 279, 22 

L. R. A. 690, 44 Am. St. Rep. 304; Waugh 

v. Shunk, 20 Pa. 130; Burrichter v. Bell, 196 

Iowa, 529, 194 N. W. 947, 948. 


—Ordinary travel. Moving a house along a 
village street is not using the street for the 
purpose of ordinary travel; and the statu- 
tory requirement that a telephone company 
shall locate its lines so as not to interfere 
with the safety and convenience of “ordinary 
travel” does not make it the duty of the com- 
pany to remove its wires from the street to 
permit the passage of a house along the same, 
Collar v. Bingham Lake Rural Telephone Co., 
182 Minn. 110, 155 N. W. 1075, 1076, L. R. A. 
1916C, 1249. 


—Ordinary written law. Law made, within 
constitutional restrictions, by the Legisla- 
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ture. State v. Marcus, 160 Wis. 354, 152 N. 
W. 419, 422. 


Dangers ordinarily incident to employment 
are those commonly and usually pertaining 
to and incident to it, which a reasonably 
prudent person might anticipate, and do not 
include danger by acts of negligence, unless 
habitual and known to the servant. Chicago, 
R. I. & G. Ry. Co. v. Smith (Tex. Civ. App.) 
197 S. W. 614, 618. 

As to ordinary “Care,” “Diligence,” “Neg- 
ligence,” see those titles. 


ORDINATION is the ceremony by which a 
bishop confers on a person the privileges. and 
powers necessary for the execution of sacer- 
dotal functions in the church. Phillim. Hee. 
Law, 110. 


ORDINATIONE CONTRA SERVIENTES. A 
writ that lay against a servant for leaving 
his master contrary to the ordinance of St. 
23 & 24 Edw. III. Reg. Orig. 189. 


ORDINATUM EST. In old practice. It is 
ordered. The initial words of rules of court 
when entered in Latin. 


Ordine placitandi servato, servatur et jus. 
When the order of pleading is observed, the 
law also is observed. Co. Litt. 303a; Broom, 
Max. 188. 7 


ORDINES. A general chapter or other sol- 
emn convention of the religious of a particu- 
lar order. 


ORDINES MAJORES ET MINORES. In ec- 
clesiastica] law. The holy orders of priest, 
deacon, and subdeacon, any of which quali- 
fied for presentation and admission to an ec- 
clesiastical dignity or cure were called “or- 
dines majores;” and the inferior orders of 
chanters, psalmists, ostiary, reader, exorcist, 
and acolyte were called “ordines minores.” 
Persons ordained to the ordines minores had 
their prima tonsura, different from the ton- 
sura clericalis. Cowell. 


ORDINIS BENEFICIUM. Lat. In the civil 
law. The benefit or privilege of order; the 
privilege which a surety for a debtor had of 
requiring that his principal should be dis- 
cussed, or thoroughly prosecuted, before the 
creditor could resort to him. Nov. 4, ce. i1; 
Heinece, Elem, lib. 3, tit. 21, § 883. 


ORDINUM FUGITIVI. In old English law. 
Those of the religious who deserted their 
houses, and, throwing off the habits, re- 
nounced their particular order in contempt 
of their oath and other obligations. Paroch. 
Antiq. 388. 


ORDO. Lat, That rule which monks were 
obliged to observe. Order; regular succes- 
sion, An order of a court. . 


=—0rdo . albus. The white friars or Augus- 
tines.. Du Cange. . ni 
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—Ordo attachlamentorum. In old practice. 
The order of attachments. Fleta, lib. 2, a 
51, $ 12. 


—Ordo griseus. The gray friars, or order of 
Cistercians, Du Cange. 


Ordo judiciorum. In the canon law. The or- 
der of judgments; the rule by which the due 
course of hearing each cause was prescribed. 
4 Reeve, Eng. Law, 17. 


—Ordo niger. The black friars, or Benedic- 
tines. The Cluniacs likewise wore black. 
Du Cange. 


ORDONNANCE. Fr. In French law, an or- 
dinance; an order of a court; a compilation 
or systematized body of law relating to a par- 
ticular subject-matter, as, commercial law - 
or maritime law. Particularly, a compila- 
tion of the law relating to prizes and cap- 
tures at sea. See Coolidge v. Inglee, 13 
Mass. 43. 


ORE-LEAVE. A license or right to dig and 
take ore from land. Ege v. Kille, 84 Pa. 340. 


ORE TENUS. Lat. By word of mouth; 
orally. Pleading was anciently carried on 
ore tenus, at the bar of the court. 8 BL 
Comm. 293. 


ORFGILD. In Saxon law. The price or 
value of 4 beast. A payment for a beast. 
The payment or forfeiture of a beast. A 
penalty for taking away cattle. Spelman. 


ORGANIC ACT. An act of congress confer- 
ring powers of government upon a territory. 
In re Lane, 135 U. S. 443, 10 Sup. Ct. 760, 34 
L. Ed. 219. 

A statute by which a municipal corpora- 
tion is organized and created is its “organic 


‘act” and the limit of its power, so that al} 


acts beyond the scope of the powers there 
granted are void. Tharp v. Blake (Téx. Civ. 
App.) 171 S. W. 549, 550. 


ORGANIC LAW. The fundamental law, or 
constitution, of a state or nation; written or 
unwritten; that law or system of laws or 
principles which defines and establishes the 
organization of its government. St. Louis 
v. Dorr, 145 Mo. 466, 46 S. W. 976, 42 L. R. A. 
686, 68 Am. St. Rep. 575. 


ORGANIZE. To establish or furnish with 
organs; to systematize; to put into working 
order; to arrange in order for the normal 
exercise of its appropriate functions: 

The word “organize,” as used in railroad 
and other charters, ordinarily signifies the 
choice and qualification of all necessary offi-' 
cers for the transaction of the business of 
the corporation. This is usually done after 
all the capital. stock has been subscribed. for. 
New Haven & D. R. Co. v. Chapman, 8% 
Conn. 66. . ‘ 


r 
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ORGANIZED COUNTY. A county which 
bas its lawful officers, legal machinery, and 
means for carrying out the powers and per- 
forming the duties pertaining to it as a quasi 
municipal corporation. In re Section No. 6, 
66 Minn. 32, 68 N. W. 323. 


ORGILD. In Saxon law. Without recom- 
pense; as where no satisfaction was to be 
made for the death of a man killed, so that 
he was judged lawfully slain. Spelman. 


ORIGINAL. Primitive; first in order; bear- 
ing its own authority, and not deriving au- 
thority from an outside source; as original 
jurisdiction, original writ, etc. As applied to 
documents, the original is the first copy or 
archetype; that from which another instru- 
ment is transcribed, copied, or imitated. 

A carbon impression of a letter written on 
a typewriter, made by the same stroke of the 
keys as the companion impression, is an 
“original.” Hither impression is primary evi- 
dence of the contents of the letter, and no- 
tice to produce the original mailed letter in 
order to introduce one of the retained copies 
in evidence is not necessary. U. S. Fire Ins. 
Co. of City of New York v. L. ©. Adam Mer- 
ecantile Co., 117 OKI. 73, 245 P. 885, 887; 
Anglo-Texas Oil Co. v. Manatt, 125 Okl. 92, 
256 P. 740, 742; Arenson v. Jackson, 162 N. 
Y. S. 142, 143, 97 Misc. Rep. 606. 


—Original bill. In equity pleading. A bill 
which relates to some matter not before liti- 
gated in the court by the same persons stand- 
ing in the same interests. Mitf. Eq. Pl. 33; 
Longworth v. Sturges, 4 Ohio St. 690; Christ- 
mas v. Russell, 14 Wall. 69, 20 L. Ed. 762. 
In old practice. The ancient mode of com- 
mencing actions in the English court of 
King’s bench. See Bill. 


—Original charter. In Scotch law. One by 
which the first grant of land is made. On 
the other hand, a charter by progress is one 
renewing the grant in favor of the heir or 
singular successor. of the first or succeeding 
vassals. Bell. 


—Original contractor. An. “original contrac- 
tor” is one who for a fixed price agrees with 
owner to perform certain work or furnish 
certain material. San Antonio, U. & G. R. 
Co, v. Hales (Tex. Civ. App.) 196 S. W. 903, 
906; East Arkansas Lumber Co. v. Bryant 
(Mo. App.) 247 S. W. 496, 497; Hihn-Ham- 
mond Lumber Co. v. Elsom, 171 Cal. 570, 154 
P. 12, 18, Ann. Cas. 1917C, 798. 


—Original conveyances. Those conveyances 
at common law, otherwise termed “primary,” 
by which a benefit or estate is created or first 
arises; comprising feoffments, gifts, grants, 
leases, exchanges, and partitions. 2 BI. 
Comm. 309. , 


—Original entry. The first entry of an item 
of an account made by a trader or other per- 
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son in his account-books, as distinguished 
from entries posted into the ledger or copied 
from other books, Keller Electrice Co. v. 
Burg, 168 N. W. 98, 140 Minn. 860; Shea v. 
Biddle Improvement Co., 188 Iowa, 952, 176 
N. W. 948, 949; Weinberg v. Garren (Tex. 
Civ. App.) 155 S. W. 1013; Jobe v. Monereau, 
67 Pa. Super. Ct. 311, 315; Trainor v, Robyn, 
164 Iowa, 508, 146 N. W. 450; Lewis Mears 
Co. v. Norfolk County Creamery, 48 R. I. 221, 
187 A. 149, 150. 


—Original estates. See Estate. 


—Original evidence. See Evidence. 


—Original inventor. In patent law, a pioneer 
in the art; one who evolves the original idea 
and brings it to some successful, useful and 
tangible result; as distinguished from an im- 
prover. Norton v. Jensen, 90 F. 415, 33 C. C. 
A. 141. 


—Criginal jurisdiction. See Jurisdiction. 


—Original package. A package prepared for 
interstate or foreign transportation, and re- 
maining in the same condition as when it 
left the shipper, that is, unbroken and un- 
divided; a package of such form and size as 
is used by producers or shippers for the pur- 
pose of securing both convenience in handling 
and security in transportation of merchan- 
dise between dealers in the ordinary course 
of actual commerce. Austin v. Tennessee, 
179 U. S. 348, 21 Sup. Ct. 182, 45 L. Ed. 224; 
Haley v. State, 42 Neb. 556, 60 N. W. 962, 47 
Am. St. Rep. 718; State v. Winters, 44 Kan. 
723, 25 P. 235, 10 L. R. A. 616; State ex rel. 
Black v. Delaye, 193 Ala. 500, 68 So. 993, 995, 
L. R. A. 1915E, 640; Dr. J. L, Stephens Co. 
v. U. S. (C. ©. A.) 203 F. 817, 818; Mexican 
Petroleum Corporation v. City of South Port- 
land, 121 Me. 128, 115 A. 900, 901, 26 A. L. 
R. 965; West Virginia & Maryland Gas Co. 
v. Towers, 184 Md. 187, 106 A. 265, 268. 


—Original plat. The first plat of a town from 
the subsequent additions, and “original town” 
is employed in the same way. State v. City 
of Victoria, 97 Kan, 638, 156 P. 705, 708. 


—Original vein. -Is used to describe the dif- 
ferent veins found within the same surface 
boundaries and may refer to the relative im- 
portance or value of the different veins, or 
the relations to each other, or to the time of 
discovery, but most frequently is used to dis- 
tinguish between the discovery vein and oth- 
er veins within the same surface boundaries. 
Northport Smelting & Refining Co. v. Lone 
Pine-Surprise Consol. Mines Co. (D. C. Wash.) 
271 F. 105, 111. 


—Original promise. An original promise, with- 
out the statute of frauds, is one in which the 
direct and leading object of the promisor is 
to further or promote some purpose or inter- 
est of his own, although the incidental ef- 
fect may be the payment of the debt of an- 
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other. Pace v. Springer, 23 N. M. 586, 170 
P. 879, 880; Miller v. Davis, 168 Ky. 661, 182 
S. W. 839, 840; Lohmeyer v. Young (Mo. App.) 
195 S. W. 507, 508; Lovell v. Haye, 85 Wash, 
109, 147 P. 632, 634; Brown v. Brown (Tex. 
Civ. App.) 155 S. W. 551; Fairbanks v. Bar- 
ker, 115 Me. 11, 97 A. 3, 5; Bunton v. Campre- 
don, 24 N. M. 314, 171 P. 142, 144; Umpqua 
Valley Bank of Roseburg v. Wilson, 120 Or. 
396, 252 P. 563, 565; Olson v. McQueen, 24 N. 
D. 212, 189 N. W. 522, 524. 


—Original process, See Process. 


—Original writ. See Writ. 


—Single original. An original instrument 
which is executed singly, and not in dupli- 
cate. 


ORIGINALIA. In English law. Transcripts 
sent to the remembrancer’s office in the ex- 


chequer out of the chancery, distinguished- 


from recorda, which contain the judgments 
and pleadings in actions tried before the bar- 
ons. The treasurer-remembrancer’s office was 
abolished in 1883, 


Origine propria neminem posse voluntate sua 
eximi manifestum est. It is evident that no 
one is able of his own pleasure, to do away 
with his proper origin. Code 10, 38,4; Broom, 
Max. 77. 


Origo rei inspici debet. The origin of a thing 
ought to be regarded. Co. Litt. 248b. 


ORNEST. In old English law. The trial by 
battle, which does not seem to have been 
usual in England before the time of the Con- 
-‘queror, though originating in the kingdoms 
of the north, where it was practiced under 
the name of “holmgang,” from the custom 
of fighting duels on a small island or holm. 
Wharton. 


ORPHAN. Any person (but particularly a 
minor or infant) who has lost both (or one) 
of his or her parents. More particularly, a 
fatherless child. Soohan v. Philadelphia, 38 
Pa. 24; Poston v. Young, 7 J. J. Marsh. (Ky.) 
501; Chicago Guaranty Fund Life Soc. v. 
Wheeler, 79 Il. App. 241; Stewart v. Morri- 
son, 38 Miss. 419; Downing v. Shoenberger, 
9 Watts (Pa.) 299. 


ORPHANAGE PART. That portion of an in- 
testate’s effects which his children were enti- 
tled to by the custom of London. This cus- 
tom appears to have been a remnant of what 
was once a general law all over England, 
namely, that a father should not by his will 
bequeath the-entirety of his personal estate 
away from his family, but should leave them 
a third part at least, called the “children’s 
part,” corresponding to the “bairns’ part” 
or legitim of Scotch law, and also (although 
not in amount) to the legitima quarta of Ro- 
man law. (Inst. 2,18.) This custom of Lon- 
don was abolished by St. 19 & 20 Vict. c. 94. 
Brown. . , 
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ORPHANOTROPHI. In the civil law. Man- 
agers of houses for orphans. 


ORPHANS’ COURT. In American law. 
Courts of probate jurisdiction, in Delaware, 
Maryland, New Jersey, and Pennsylvania. 


ORTELLI. The claws of a dog’s foot. Kitch. 
ORTOLAGIUM. A garden plot or hortilage. 


ORWIGE, SINE WITA. In old English law.. 
Without war or feud, such security being pro- 
vided by the laws, for homicides under cer- 
tain circumstances, against the foehth, or 
deadly feud, on the part of the family of the 
slain. Anc. Inst. Eng. 


OSCULI, JUS. The right to kiss, According 
to the old phraseology there could be no mar- 
riage within the circle of the jus osculi—the 
seventh degree. Second cousins (sixth degree) 
could not marry. Muirhead, Rom. L. 26. 


OSTENDIT VOBIS. Lat. In old pleading. 
Shows to you. Formal words with which: 
a demandant began his count. Fleta, lib. 5,. 
c. 38, § 2. : 


OSTENSIBLE AGENCY. An implied or pre- 
sumptive agency, which exists where one, ei- 
ther intentionally or from want of ordinary 
care, induces another to believe that a third 
person is his agent, though he never in fact 
employed him. Bibb v. Bancroft (Cal) 22 
P. 484; First Nat. Bank v. Elevator Co., 11 
N. D. 280, 91 N. W. 487. 


OSTENSIBLE PARTNER. One whose name 
appears to the world as such, though he have 
no interest in the firm. Civ. Code 1910, $ 
3157. Roberts v. Curry Grocery Co., 18 Ga. 
App. 53, 88 S. E. 796. 


OSTENSIO. A tax anciently paid by mer- 
chants, ete., for leave to show or expose their 
goods fof sale in markets. Du Cange. 


OSTENTUM. Lat. In the civil law. A mon- 
strous or prodigious birth. Dig. 50, 16, 38. 


OSTEOPATH. One who practices osteopa- 
thy. State v. Chase, 76 N. H. 553, 86 A. 144.. 


OSTEOPATHY. A method or system of treat- 
ing various diseases of the human body with- 
out the use of drugs, by manipulation applied’ 
to various nerve centers, rubbing, pulling, and 
kneading parts of the body, flexing and ma-- 
nipulating the limbs, and the mechanical re-- 
adjustment of any bones, muscles, or liga- 
ments not in the normal position, with a view 
to removing the cause of the disorder and 
aiding the restorative force of nature in cases. 
where the trouble originated in misplacement 
of parts, irregular nerve action, or defective- 
circulation. See Little v. State, 60 Neb. 749, 
84 N. W. 248, 51 L. R. A. 717; Nelson v. State- 
Board of Health, 108 Ky. 769, 57.8. W. 501,. 
50 L. R. A. 388; State v. Liffring, 61 Ohio St. 
39, 55 N. E. 168, 76 Am. St. Rep. 358; Parks. 
‘v. State, 159 Ind. 211, 64 N. E. 862, 59 L. R, A. 
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190. A system of treatment based on the the- 
ory that diseases are chiefly due to deranged 
Mechanism of the bones, nerves, blood ves- 
sels, and otber tissues, and can be remedied 
by manipulations of these parts. Special at- 
tention is given to the readjustment of any 
‘bones, muscles, or ligaments not in the normal 
position. Waldo v. Poe (D. C.) 14 F.2d) 749, 
751; Arnold v. Schmidt, 155 Wis. 55, 143 N. 
w. 1055, 1058. The term does not include 
the practice of optometry. Ex parte Rust, 
181 Cal. 73, 183 P. 548, 550, nor, at least under 
some statutes, the practice of medicine or 
surgery. State v. Sawyer, 36 Idaho, 814, 214 
P. 222, 


OSTIA REGNI. Lat. Gates of the kingdom. 
The ports of the kingdom of England are so 
called by Sir Matthew Hale. De Jure Mar. 
pt. 2,0 3. 


OSTIUM ECCLESIÆ. Lat. In old English 
law. The door or porch of the church, where 
dower was anciently conferred. 


OSWALD’S LAW. The law by which was 
effected the ejection of married priests, and 
the introduction of monks into churches, by 
‘Oswald, bishop of Worcester, about A. D. 964, 
Wharton. 


OSWALD’S LAW HUNDRED. An ancient 
hundred in Worcestershire, so called from 
Bishop Oswald, who obtained it from King 
Edgar, to be given to St. Mary’s Church in 
Worcester. It was exempt from the sheriff's 
jurisdiction, and comprehends 300 hides of 
jand. Camd. Brit. 


OTER LA TOUAILLE. In the laws of Oler- 
on, To deny a seaman his mess. Literally, 
to deny the table-cloth or victuals for three 
meals, 


OTHER. Different or distinct from that al- 
ready mentioned ; additional, or further. State 
v. Chicago, M. & St. P. Ry. Co., 128 Minn. 25, 
150 N. W. 172, 173; City of Ft. Smith v. Gun- 
ter, 106 Ark. 371, 154 S. W. 181, 183; State v. 
Blumenthal, 136 Ark. 532, 203 S. W. 36, 37, L. 
R. A. 19185, 482, 

Following an enumeration of particular 
classes “other” must be read as “other such 
like,” and includes only others of like kind and 
character. Southern Ry. Co. v. Columbia 
Compress Co. (C. C. A.) 280 F. 844, 348; First 
Nat. Bank of Anamoose v. U. S. (C. C. A.) 206 
F. 374, 379; Van Pelt v. Hilliard, 75 Fla. 792, 
78 So, 693, 697, L. R. A. 1918Ẹ, 639; Baker v. 
Baker, 82 N. J. Eq. 150, 91 A. 729, 730; George 
H. Dingledy Lumber Co. v. Erie R. Co., 102 
Ohio St. 236, 131 N. E. 723, 726. 


OTHESWORTHE. In Saxon law. Oaths- 
worth; oathworthy; worthy or entitled to 
make oath. Bract. fols. 185, 2920. 


OUGHT. This word, though generally di- 
rectory only, will be taken as mandatory if 
the context requires it. Pract. fol. 185, 292b; 


OUT OF BENEFIT 


Life Ass’n v. St, Louis County Assessors, 49 
Mo. 518. 


OUNCE. The twelfth part; the twelfth part 
of a pound troy or the sixteenth part of a 
pound avoirdupois. 


OUNCE LANDS. Certain districts or tracts 
of lands in the Orkney Islands were former- 
ly so called, because each paid an annual tax 
of one ounce of silver. 


OURLOP. The lierwite or fine paid to the 
lord by the inferior tenant when his daugh- 
ter was debauched. Cowell. 


OUST. To put out; to eject; to remove or 
deprive; to deprive of the possession or en- 
joyment of an estate or franchise. 


OUSTER. In practice. A putting out; dis- 
possession; amotion of possession. A spe- 
cies of injuries to things real, by which the 
wrong-doer gains actual occupation of the 
land, and compels the rightful owner to seek 
his legal remedy in order to gain possession. 
2 Crabb, Real Prop. p. 1063, § 2454a. See 
Ewing v. Burnet, 11 Pet. 52, 9 L. Ed. 624; 
Winterburn v. Chambers, 91 Cal. 170, 27 P. 
658; McMullin v. Wooley, 2 Lans. (N. Y.) 
396; Mason v. Kellogg, 38 Mich. 143; Pursel 
v. Reading Iron Co. (C. ©. A.) 232 F. 801, 
807; Lucas v. Ferris, 95 Conn. 619, 112 A. 
165, 167; Hardman y. Brown, 77 W. Va. 478, 
88 S. E. 1016, 1019. 


Actual Ouster 


By “actual ouster” is not meant a physical 
eviction, but a possession attended with such 
circumstances as to evince a claim of èx- 
clusive right and title, and a denial of the 
right of the other tenants to participate in 
the profits. Burns v. Byrne, 45 Iowa 287. 


OUSTER LE MAIN. L. Fr. Literally, out 
of the hand. 

1. A delivery of lands out of the king's 
hands by judgment given in favor of the pe- 
titioner in a monstrans de droit. 

2. A delivery of the ward’s lands out of 
the hands of the guardian, on the former ar- 
riving at the proper age, which was twenty- 
one in males, and sixteen in females. Abol- 
ished by 12 Car. II. c. 24. Mozley & Whitley. 


OUSTER LE MER. L. Fr. Beyond the sea; 
a cause of excuse if a person, being summon- 
ed, did not appear in court. Cowell. 


OUT-BOUNDARIES. A term used in early 
Mexican land laws to designate certain bound- 
aries within which grants of a smaller tract, 
which designated such out-boundaries, might 
be located by the grantee. U. 8S. v. Maxwell 
Land Grant Co., 121 U. S. 325, 7 S. Ct. 1015, 
30 L. Ed. 949. ` 

OUT OF BENEFIT. A term descriptive of 
insurance policy holders who have been sus- 
pended for nonpayment of premiums. Ameri- 


OUT OF COURT 


can Nat. Ins. Co. v. Otis, 122 Ark. 219, 183 
S. W. 183, 184, L. R. A. 19168, 875. 


OUT OF COURT. He who has no legal status 
in court is said to be “out of court,” 4% e., 
he is not before the court. Thus, when the 
plaintiff in an action, by some act of omis- 
sion or commission, shows that he is unable 
to maintain his action, he is frequently said 
to put himself “out of court.” Brown. The 
expression is colloquially applied to a litigant 
party when his case breaks down, equivalent 
to saying, “he has not a leg to stand on;” 
Moz. & W. 

The phrase is also used with reference to 
agreements and transactions in regard to a 
pending suit which are arranged or take place 
between the parties or their counsel -private- 
ly and without being referred to the judge or 
court for authorization or approval. Thus, 
a case which is compromised, settled, and 
withdrawn by private agreement of the par- 
ties, after its institution, is said to be set- 
tled “out of court.” So attorneys may make 
agreements with reference to the conduct of 
a suit or the course of proceedings therein} 
but if these are made “out of court,” that 
is, not made in open court or with the ap- 
proval of the judge, it is a general rule that 
they will not be noticed by the court unless 
reduced to writing. See Welsh v. Blackwell, 
14 N. J. Law, 345. 


OUT OF REPAIR. In a West Virginia stat- 
ute relating to streets, sidewalks, and the 
like, this term means unsafe for reasonable 
use in the ordinary modes of travel by day 
or night, whether the danger exists overhead 
or on the surface. Johnson v. City of Hunt- 
ington, 82 W. Va. 458, 95 S. E. 1044, 1045; 
Carder v. City of Clarksburg, 100 W. Va. 605, 
131 S. E. 349, 351; Williams v. Main Island 
Creek Coal Co., 83 W. Va. 464, 98 S. E. 511, 
513. Thus, the term is applicable to a road 
or street that lacks a guard rail or other bar- 
rier which is reasonably necessary to protect 
persons traveling over them in the ordinary 
way and with due care on their part. Pol- 
lock v. Wheeling Traction Co., 83 W. Va. 768, 
99 S. E. 267, 270. 


OUT OF TERM. At a time when no term 
of the court is being held; in the vacation or 
interval which elapses between terms of the 
court. See McNeill v. Hodges, 99 N. C. 248, 
6 S. E. 127. 


OUT OF THE STATE. In reference to rights, 
liabilities, or jurisdictions arising out of the 
common law, this phrase is equivalent to “be- 
yond sea,” which see. 

In other connections, it means physically 
beyond the territorial limits of the particular 
state in question, or constructively so, as in 
the case of a foreign corporation. See Faw 
v. Roberdeau, 3 Cranch, 177, 2 L. Ed. 402; 
Foster vy. Givens, 67 F. 684, 14 C. ©. A. 623; 
Meyer v. Roth, 51 Cal. 582; Yoast y. Willis, 
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9 Ind. 550; Larson v. Aultman & Taylor Co., 
80 Wis. 281, 56 N. W. 915, 39 Am. St. Rep. 
893. But a foreign corporation maintaining 
an agent within the state is not deemed to be 
“out of the state,’ within various statutes. 
Hamilton v. North. Pac. S. S. Co., 84 Or. 71, 
164 P. 579, 581; American Surety Co. of New 
York v. Blake, 45 Idaho 159, 261 P. 239, 240, 


OUT OF TIME. A mercantile phrase applied 
to a ship or vessel that has been so long at 
sea as to justify the belief of her total loss. 

In another sense, a vessel is said to be 
out of time when, computed from her known 
day of sailing, the time that has elapsed ex- 
ceeds the average duration of similar voyages 
at the same season of the year. The phrase 
is identical with “missing ship,” 2 Duer, 
Ins. 469. 


OUTAGE. A tax or charge formerly imposed 
by the state of Maryland for the inspection 
and marking of hogsheads of tobacco intend- 
ed for export. See Turner v. Maryland, 107 
U. S. 38, 2 8. Ct. 44, 27 L. Ed. 370; Turner 
v. State, 55 Md. 264. 


OUTBUILDING. Something used in connec- 
tion with a main building. Com. v. Intoxicat- 
ing Liquors, 140 Mass. 287, 3 N. BH. 4. See 
Outhouse. 


OUTCAST. This term, applied to a person, 
has been held to be libelous per se, because 
it represents him as being a degraded and 
disgraced character. Herald Pub. Co. v. 
Feltner, 158 Ky. 35, 164 S. W. 370, 372. 


OUTCROP. In mining law. The edge of a 
stratum which appears at the surface of the 
ground; that portion of a vein or lode which 
appears at the surface or immediately under 
the soil and surface débris. See Duggan vV. 
Davey, 4 Dak. 110, 26 N. W. 887; Stevens v. 
Williams, 23 Fed. Cas. 40. The term is not, 
in itself, definitive of quantity or area in re- 
spect of the mineral involved. Sloss-Shefiield 
Iron & Steel Co. v. Payne, 186 Ala. 341, 64 
So. 617, 618. 


OUTER BAR. In the English courts, barris- 
ters at law have been divided into two class- 
es, viz., king’s counsel, who are admitted with- 
in the bar of the courts, in seats specially re- 
served for themselves, and junior counsel, 
who sit without the bar; and the latter are 
thence frequently termed barristers of the 
“outer bar,” or “utter bar,” in contradistine- 
tion to the former class. Brown. 


OUTER DOOR. In connection with the rule, 
statutory or otherwise, forbidding an officer 
to break open the outer door to serve civil 
process, this term designates the door of 
each separate apartment, where there are 
different apartments having a common outer 
door. Fourette v. Griffin, 92 Conn. 388, 103 
A. 123, 124, L. R. A. 1918D, 876; Schork v. 
Calloway, 205 Ky. 346, 265 S. W, 807, 808. . 
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OUTER HOUSE. The name given to the 
great hall of the parliament house in Edin- 
burgh, in which the lords ordinary of the 
court of session sit as single judges to hear 
causes. The term is used colloquially as ex- 
pressive of the business done there in con- 
tradisdinction to the “Inner House,” the name 
given to the chambers in which the first and 
‘second divisions of the court of session hold 
their sittings. Bell. 


OUTFANGTHEF. A liberty or privilege in 
the ancient common law, whereby a lord was 
enabled to call any man dwelling in his man- 
or, and taken for felony in another place out 
of his fee, to judgment in his own court. Du 
Cange. See Infangenthef. 


OUTFIT. Originally, as applying to ships, 
those objects connected with a ship which 
were necessary for the sailing of her, and 
without which she would not in fact be navi- 
gable. But in ships engaged in whaling voy- 
ages the word has acquired a much more ex- 
tended signification, Macy v. Whaling Ins. 
Co., 9 Mete. (Mass.) 364. 

An allowance made by the United States 
government to one of its diplomatic repre- 
sentatives, as an ambassador, a minister plen- 
ipotentiary, or chargé Waffaires, but not a 
consul, for the expense of his equipment on 
going from the United States to any foreign 
country. 

Equipment. U. S. v. Richard & Co., 8 Ct. 
Cust. App. 281, 233. 


OUTGO. In taxation, a flow of disservice 
(negative service) or negative income ;—dis- 
tinguished from “income,” or the flow of cap- 
‘ital service. U. S. v. Guggenheim Explora- 
tion Co. (D. C.) 238 F, 231, 234. 


OUTHEST, or OUTHOM. A calling men out 
to the army by sound of horn. Jacob. 


OUTHOUSE. Any house necessary for the 
purposes of life, in which the owner does 
not make his constant or principal residence, 
State v. O’Brien, 2 Root (Conn.) 516. 

A building subservient to, yet distinct from, 
_the principal mansion-house, located either 
within or without the curtilage. State v. 
Brooks, 4 Conn. 446; Jones v. Hungerford, 
4 Gill & J. (Md.) 402; 2 Cr. & D. 479. Parks 
v. State, 22 Ga. App. 621, 96 8. E. 1050, 1051. 


A smaller or subordinate building connected with 
a dwelling, usually detached from it and standing at 
a little distance from it, not intended for persons 
to live in, but to serve some purpose of convenience 
or necessity; as a barn, a dairy, a toolhouse, and 
the like. 

Under statutes, such a building may be subservient 
to and adjoin a business building as well as a dwell- 
ing house. State v. Marks, 45 Idaho, 92, 260 P. 697, 
$98, 


OUTLAND. The Saxon thanes divided their 
hereditary lands into inland, such as lay 
nearest their dwelling, which they kept to 
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thelr own use, and outland, which lay beyond 
the demesnes, and was granted out to ten- 
ants, at the will of the lord, like copyhold 
estates. This outland they subdivided into 
two parts. One part they disposed among 
those who attended their persons, called 
“theodans,” or lesser thanes; the other part 
they allotted to their husbandmen, or churls. 
Jacob. 


OUTLAW. In English law. One who is put 
out of the protection or aid of the law. 22 
Viner, Abr. 816; Bacon Abr. Outlawry; 2 
Sell. Pr. 277; Doctr. Plac. 331; 3 Bla. Comm. 
283, 284. 

Popularly, a person violating the law. 
Oliveros v. Henderson, 106 S. E. 855, 859, 116 
S. E. 77. . 

As used in an Alabama act of 1868, the term 
merely referred in a loose sense to the dis- 
orderly persons then roving through the 
state, committing acts of violence. Dale Co. 
v. Gunter, 46 Ala. 118, 137. 


OUTLAWED. Of a promissory note, barred 
by the statute of limitations. Drew v. Drew, 
37 Me. 389. $ 


OUTLAWRY. In English law. A process by 
which a defendant or person in contempt on 
a civil or criminal process was declared an 
outlaw. If for treason or felony, it amount- 
ed to conviction and attainder. Stim. Law 
Gloss. See Respublica v. Doan, 1 Dall. (Pa.) 
86, 1 L. Ed. 47; Dale County v. Gunter, 46 
Ala. 188; Drew v. Drew, 37 Me. 391; 3 Bla. 
Comm. 283; Co. Litt. 128. Outlawry for a 
misdemeanor does not amount to a conviction 
for. the offense itself. 4 Steph. Com. 317. The 
“minor outlawry” for “trespasses” did not in- 
volve sentence of death; otherwise of the 
higher crimes. 2 Poll. & Maitl. 581. 

In the United States, the process of out- 
lawry seems to be unknown, at least in civil 
eases. Dane, Abr. ch. 198 a, 34; Hall v. Lan- 
ning, 91 U. S. 160, 23 L. Ed. 271; 37 Harvard 
Law Review, 799. 


OUTLINE. The line which marks the.outer 
limits of an object or figure; an exterior line 
or edge; contour. Taggart v. Great Northern 
Ry. Co. (D. C.) 208 F. 455, 456. 


OUTLOT. In early American land law, (par- 
ticularly in Missouri,) a lot or parcel of land 
lying outside the corporate limits of a town 
or village but subject to its municipal juris- 
diction or control. See Kissell v. St. Louis 
Public Schools, 16 Mo. 592; St. Louis v. 
Toney, 21 Mo. 248; Eberle v. St. Louis Pub- 
lic Schools, 11 Mo. 265; Vasquez v. Ewing, 42 
Mo. 256. ; 


OUTPARTERS. Stealers of cattle. Cowell. 


OUTPUTERS. Such as set watches for the 
robbing of any manor-house. Cowell. 


OUTRAGE. A grave injury; injurious vio- 
lence; in general, any species of serious 
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wrong offered to the person, feelings, or 
rights of another. See McKinley v. Railroad 
Co., 44 Iowa, 314, 24 Am. Rep. 748; Aldrich 
v. Howard, 8 R. I. 246; Mosnat v. Snyder, 105 
Iowa, 500, 75 N. W. 356. 


OQUTRIDERS. In English haw. Bailiffs-er- 
rant employed by sheriffs »r their deputies 
to ride to the extremities of their counties 
or hundreds to summon men to the county or 
hundred court. Wharton. 


OUTRIGHT. Free from reserve or restraint ; 
direct; positive; down-right; altogether; 
entirely; openly. Hughes v. First State 


Bank of Wagoner, 106 Okl, 146, 235 P. 1097, 
1099. 


OUTROPER. A person to whom the business 
of selling by auction was confined by statute. 
2 H. Bl. 557. 


OUTSETTER. In Scotch law. 
How. State Tr. 603. 


OUTSIDE. To the exterior of; without; 
outward from. Union Fishermen’s Co-opera- 
tive Packing Co. v. Shoemaker, 98 Or. 659, 
193 P. 476, 480. See, also, Frankel v. Massa- 
chusetts Bonding & Ins. Co. (Mo. App.) 177 
S. W. 775. 


Publisher. 8 


OUTSTANDING. Remaining undischarged; 
unpaid; uncollected; as an outstanding debt. 
New York Trust Co, v. Portland Ry. Co., 197 
App. Div. 422, 189 N. Y. S. 346, 350. Constitut- 
ing an effective obligation; as, outstanding 
stock. Borg v. International Silver Co. (G. 
C. A.) 11 F.(2d) 147, 150; Scheirich v. Otis- 
Hidden Co., 204 Ky. 289, 264 S. W. 755, 756. 

Existing as an adverse claim or preten- 
sion; not united with, or merged in, the title 
or claim of the party; as an outstanding ti- 
tle. 


OUTSTANDING CROP. One not harvested 
or gathered. It is outstanding from the day 
it commences to grow until gathered and tak- 
en away. Sullins v. State, 53 Ala. 474. 


OUTSTANDING TERM. A term in gross at 
law, which, in equity, may be made attendant 
upon the inheritance, either by express dec- 
laration or by implication. 


OUTSTROKE. To mine by outstroke is to 
take out mineral from adjoining property 
through the tunnels and shafts of the demised 
premises. Percy La Salle Mining & Power 
Co. v. Newman Mining, Milling & Leasing 
Co. (D. C.) 300 F. 141, 142, 


OUTSUCKEN MULTURES. In Scotch law. 
Out-town multures; multures, duties, or tolls 
paid by persons voluntarily grinding corn at 
any mill to which they are not thiried, or 
bound by tenure. A Forb, Inst. pt. 2, p 140. 


OUVERTURE DES SUCCESSIONS. In 
French law. The right of succession which 
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arises to one upon the death, whether rat- 
ural or civil, of another. 


OVE. L. Fr. With. Modern French avec. 


OVELL. L. Fr. Equal. 
OVELTY. In old English law. Equality. 
OVER. Above; overhead. -Detamore vY. 


Hindley, 88 Wash. 322, 145 P. 462, 464. 

Through. Kynerd v. Hulen (©. C. A.) 5 
F.(2d) 160, 161. 

More than; in excess of. People v. Shupe, 
306 Ill, 31, 137 N. E. 515, 516. 

Continued ;—sometimes written on one 
page or sheet to indicate a continuation of 
matter on a separate sheet. In re Johnston’s 
Estate, 64 Cal. App. 197, 221 P. 382, 384. 


In Conveyancing 


The word is used to denote a contingent 
limitation intended to take effect on the fail- 
ure of a prior estate. Thus, in what is com- 
monly called the “name and arms clause” in 
a will or settlement there is generally a pro- 
viso that if the devisee fails to comply with 
the condition the estate is to go to Some one 
else. This is q limitation or gift over. Wats, 
Comp. Eq. 1110; Sweet. 


OVER SEA. Beyond the sea; outside the 
limits of the state or country. See Gustin v. 
Brattle, Kirby (Conn.) 300. See Beyond Sea. 


OVERAWE. To subjugate or restrain by 
awe, or profound reverence. Collum v. State, 
21 Ala. App. 220, 107 So. 35. 


OVERBRAIDED. Of ropes, made by having 
a certain number of strands laid over a cer- 
tain already braided. Macomber & Whyte 
Rope Co. v. Hazard Mfg. Co. (0. ©. A.) 211 F. 
976, 979. 


OVERBREAK. In blasting, that portion of 
material removed which is outside and be- 
yond slopes indicated by slope stakes. Por- 
ter v. State, 141 Wash. 51, 250 P. 449. 


OVERCHARGE. Of public utilities, a charge 
of more than is permitted by law. Taylor- 
Williams Coal Co. v. Publie Utilities Com- 
mission of Ohio, 97 Ohio St. 224, 119 N. E. 
459, 460. An unreasonable or discriminatory 
charge. Postal Telegraph-Cable Co. v. Asso- 
ciated Press, 228 N. Y. 370, 127 N. E. 256, 259-; 
Wichman v. Atlantic Coast Line R. Co., 100 
S. ©. 138, 84 S. E. 420, 422; Cleveland, C., O. & 
St. L. Ry. Co. v. Mills Bros., 101 Ohio St. 173, 
128 N. E. 81, 82. 


OVERCOME. As used in a statute providing 
that a presumption may be overcome by other 
evidence, this term is not synonymous with 
overbalance or outweigh, but requires mere- 
ly that such evidence counterbalance the pre- 
sumption, where the party relying on it has 
the burden of proof; Hansen v. Oregon- 
Washington R. & Nav. ‘Oo. 97 Or, 190, 1% 
P. 655, 656, 
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OVERCYTED, or OVERCYHSED. Proved 
guilty or convicted. Blount. 


OVERDRAFT. The act of checking out more 
money than one has on deposit in a bank. 
Bank of Jeanerette v. Druilhet, 149 La. 505, 
89 So. 674, 678; State v. Larson, 119 Wash. 
259, 205 P. 373, 374. It is in the nature of a 
loan made at the request of the depositor, 
and implies a promise to pay. Becker v. 
Fuller, 99 Misc. Rep. 672, 164 N. Y. S. 495. 


OVERDRAW. To draw upon a person or œ 
bank, by bills or checks, to an amount in ex- 
cess of the funds remaining to the drawer’s 
credit with the drawee, or to an amount 
greater than what is due. See State v. Jack- 
son, 21 S. D. 494, 113 N. W. 880, 16 Ann. 
Cas, 87. 

The term has a definite and well-understood 
meaning. Money is drawn from the bank by 
him who draws the check, not by him who re- 
ceives the money; and it is drawn upon the 
account of the individual by whose check it 
is drawn, though it be paid to and for the 
benefit of another. No one can draw money 
from bank upon his own account, except by 
means of his own check or draft, nor can he 
overdraw his account with the bank in any 
other manner. State v. Stimson, 24 N. J. 
Law, 478, 484. 


OVERDUE. A negotiable instrument or oth- 
er evidence of debt is overdue when the day 
of its maturity is past and it remains un- 
paid. Camp v. Scott, 14 Vt. 387; La Due 
v. First Nat. Bank, 31 Minn. 33, 16 N. W. 426. 

A vessel is said to be overdue when she 
has not reached her destination at the time 
when she might ordinarily have been expect- 
ed to arrive. 


OVERHAUL. To inquire into; to review; 
to disturb. “The merits of a judgment can 
never be overhauled by an original suit.” 2 
H. BI. 414. 

To examine thoroughly, as machinery, 
with a view to repairs. Holloway v. Wheel- 
er (Tex. Civ. App.) 261 S. W. 467, 468. 


OVERHEAD. All administrative or execu- 
tive costs incident to the management, super- 
vision, or conduct of the capital outlay, or 
business ;—distinguished from “operating 
charges,” or those items which are insepara- 
bly connected with the productive end and 
may be seen as the work progresses, and are 
the subject of knowledge from observation. 
Lytle, Campbell & Co. v. Somers, Fitler & 
Todd Co., 276 Pa. 409, 120 A, 409, 410, 27 A. 
L. R. 41. See, also, New York Canning Crops 
Co-op. Ass’n v. Slocum, 212 N. Y. S. 534, 535, 
126 Mise. Rep. 30. 

“Overhead charges” is a term which, as 
applied to a public service corporation, in- 
cludes the expense that would necessarily be 
incurred in the reproduction of the property ; 
the legal expenses of organization and ex- 
penses for office, engineering, inspection, su- 
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pervision, and management during construc- 
tion; fire and casualty insurance, taxes and 
interest during the period, contractors’ prof- 
its, and other minor expenses of like char- 
acter. Bonbright v. Geary (D. C.) 210 F. 44, 
54. 


OVERHERNISSA. In Saxon law. Contum- 
acy or contempt of court. Leg. Æthel. c. 25. 


OVER~INSURANCE. See Double Insurance, 


OVERISSUE. ‘To issue in excessive quanti- 
ty; to issue in excess of fixed legal limits. 
Thus, “overissued stock’ of a private cor- 
poration is capital stock issued in excess of 
the amount limited and prescribed by the 
charter or certificate of incorporation. Hay- 
den v. Charter Oak Driving Park, 68 Conn. 
142, 27 A. 232; State v. Hardister, 108 OKI. 
64, 237 P. 75, 77; New York & N. H. R. Co. 
y. Schuyler, 34 N. Y. 30. 


OVERLIVE. To survive; to live longer than 
another. Finch, Law, b. 1, c. 3, no. 58; 1 
Leon. 1. 


OVERLOAD. To cause to bear too heavy a 
burden; to load too heavily. But to say of 
a business, such as an insurance business, 
that it is overloaded, implies nothing de- 
famatory on its face in the sense of imputing. 
dishonesty, lack of fair dealing, want of fidel- 
ity, integrity, or business ability. Talbot v. 
Mack, 41 Nev. 245, 169 P. 25, 29. 


OVERPLUS. What is left beyond a certain 
amount; the residue; the surplus; the re- 
mainder of a thing. Lyon v. Tomkies, 1 Mees. 
& W. 603; Page v. Leapingwell, 18 Ves. 466. 


OVERRATE. In its strictest signification, 
a rating by way of excess and not one which 
ought not to have been made at all. 2 Ex. 
352; Shawmut Mfg. Co. v. Inhabitants of 
Benton, 123 Me. 121, 122 A. 49, 51. 


OVERREACHING CLAUSE. In a resettle- 
ment, a clause which saves the powers of 
sale and leasing annexed to the estate for 
life created by the original settlement, when 
it is desired to give the tenant for life the 
Same estate and powers under the resettle- 
ment. The clause is so called because it pro- 
vides that the resettlement shall be over- 
reached by the exercise of the old powers. 
If the resettlement were executed without a 
provision to this effect, the estate of the ten- 
ant for life and the annexed powers would 
be subject to any charges for portions, etc., 
created under the original settlement: 8 Dav. 
Conv. 489; Sweet. 


OVERRULE. To supersede; annul; make 
void; reject by subsequent action or decision. 
A judicial decision is said to be overruled 
when a later decision, rendered by the same 
court or by a superior court in the same sys- 
tem, expresses a judgment upon the same 
question of law directly opposite to that 
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which was before given, thereby depriving 
the earlier opinion. of all authority as a 
precedent. The term is not properly applied 
to conflicting decisions on the same point by 
co-ordinate or independent tribunals. It also 
signifies that a majority of the judges of a, 
court have decided against the opinion of 
the minority, in which case the minority 
judges are said to be overruled. 

To refuse to sustain, or recognize as suf- 
ficient, an objection made in the course of a 
trial, as to the introduction of particular evi- 
dence, ete. 


OVERS. In the meat packing business, the 
increase in the weight of meat resulting from 
salt. put on it. G. H. Hammond Co. v. Joseph 
Mercantile Co., 144 Ark. 108, 222 S. W. 27, 28. 


OVERSAMESSA. In old English law. A for- 
feiture for contempt or neglect in not pursu- 
ing a malefactor. 3 Inst. 116. 


OVERSEER. A superintendent or supervis- 
or; a public officer whose duties involve gen- 
eral superintendence of routine affairs. 


OVERSEERS OF HIGHWAYS. The name 
given, in Some of the states, to a board of 
officers of a city, township, or county, whose 
special function is the construction and re- 
‘pair of the public roads or highways. 


OVERSEERS OF THE POOR. Persons ap- 
pointed or elected to take care of the poor 
with moneys furnished to them by the public 
authority. Their duties are regulated by lo- 
cal statutes. 


OVERSMAN. In Scotch law. An umpire 
appointed by a submission to decide where 
two arbiters have differed in opinion, or he 
is named by the arbiters themselves, under 
powers given them by the submission. Bell. 


OVERT. Open; manifest; public; issuing 
in action, as distinguished from that which 
rests merely in intention or design. 


Market Overt 
See Market. 
Overt Act 


In criminal law. An open, manifest act 
from which criminality may be implied. An 
open act, which must be manifestly proved. 
3 Inst. 12. An overt act essential to establish 
an attempt to commit a crime is an act done 
to carry out the intention, and it must be such 
as would naturally effect that result unless 
prevented by some extraneous cause. People 
v. Mills, 178 N. Y. 274, 70 N. E. 786, 67 L. R. 
A. 131; State v. Enanno, 96 Conn. 420, 114 
A. 386, 389; State v. Lehman, 44 N. D. 572, 
175 N. W. 736, 740. It must be something 
done that directly moves toward the crime, 
and brings the accused nearer to its com- 
mission than mere acts of preparation or of 
planning, and will apparently result, in the 
usual and natural course of events, if not 
-hindered by extraneous. causes, in the com- 
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mission of the crime itself. State v. Thoma- 
Son, 23 Okl. Cr. 104, 212 P. 1026, 1027; Pow- 
ell v. State, 128 Miss. 107, 90 So. 625, 626; 
State v. Roby, 194 Iowa, 1032, 188 N. W. 709, 
714. In reference to the crime of treason, 
and the provision of the federal constitution 
that a person shall not be convicted thereof 
unless on the testimony of two witnesses to 
the same “overt act,” the term means a step, 
motion,.or action really taken in the execu- 
tion of a treasonable purpose, as distin- 
guished from mere words, and also from a 

easonable sentiment, design, or purpose not 
issuing in action. It is an act in furtherance 
of the crime. U. S. v. Fricke (D. C.) 259 F. 
673, 676. One which manifests the intention 
of the traitor to commit treason. Archb. Cr. 
Pl. 379; 4 Bla. Comm. 79; Co. 3d Inst. 12; 
Respublica v. Malin, 1 Dall. 33, 1 L. Ed. 25; 
U. S. v. Vigol, 2 Dall. 346, 1 L. Ed. 409; Re 
Bollman, 4 Cranch, 75, 2 L. Ed. 554; U. 8. 
v. Pryor, 3 Wash. C. ©. 234, Fed. Cas. No. 
16,096. An overt act which will justify the 
exercise of the right of self-defense is such 
as would manifest to the mind of a reasonable 
person a present intention to kill him or do 
him great bodily harm. Cooke v. State, 18 
Ala. App. 416, 93 So. 86, 88. 


Overt Word 
An open, plain word, not to be misunder- 
stood. Cowell. 


OVERTIME. After regular working hours; 
beyond the regular fixed hours. Ferguson v. . 
Port Huron & Sarnia Ferry Co. (D. O.) 13 F. 


(2d) 489, 492, 


OVERTURE. An opening; a proposal. 


OWE. To be bound to do or omit something, 
especially to pay a debt. Robinson v. Ramsey, 
161 Ga. 1, 129 8. E. 837, 889; Humphreys v. 
County Court, 90 W. Va. 315, 110 S. E. 701, 
703. 


OWELTY. Equality; an equalization charge. 
Bagg v. Osborn, 169 Minn. 126, 210 N. W. 862, 
863. 


This word is used in law in several com- 
pound phrases, as follows: 

Owelty of partition. A sum of money paid 
by one of two coparceners or co-tenants to the 
other, when a partition has been effected be- 
tween them, but, the land not being suscepti- 
ble of division into exactly equal shares, such 
payment is required to make the portions re- 
spectively assigned to them of equal value. 
Littleton, § 251; Co. Litt. 169 a; Long v. Long, 
1 Watts (Pa.) 265; 16 Viner, Abr. 228, pl. 3. 
See Barkley v. Adams, 158 Pa. 396, 27 A. 
868; Reed v. Deposit Co., 113 Pa. 578, 6 A. 
168. The power to grant owelty has been 
exercised by the courts of equity from time 
immemorial. Town of Morganton v. Avery, 
103 S. E. 138, 179 N. C. 551. 

Owelty of services. In tbe feudal law, 
the condition obtaining when there is lord, 
mesne, and tenant, and the tenant holds the 
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mesne by the same service that the mesne 
holds over the lord above him. Tomlins. 

Owelty of exchange. A sum of money giv- 
en, when two persons have exchanged lands, 
by the owner of the less valuable estate to the 
owner of the more valuable, to equalize the 
exchange. 


OWING. Unpaid. A debt, for example, is 
owing while it is unpaid, and whether it be 
due or not. Coquard v. Bank of Kansas City, 
12 Mo. App. 261; Musselman v. Wise, 84 Ind. 
248; Jones v. Thompson, 1 El., Bl, & El. 64; 
Succession of Guidry, 40 La. Ann. 671, 4 So. 
8938. 


OWLERS. In English law. Persons who 
carried wool, ete., to the sea-side by night, 
in order that it might be shipped off con- 
trary to law. Jacob. 


OWLING. In English law. The offense of 
transporting wool or sheep out of the king- 
dom; so called from its being usually carried 
on in the night. 4 Bl. Comm, 154. 


OWN. To have a good legal title; to hold as 
property; to have a legal or rightful title to; 
to have; to possess. Shepherd v. Maine 
Cent. R. Co., 112 Me. 350, 92 A. 189; McKen- 
non y. Warnick, 115 Or. 168, 236 P. 1051, 1052; 
Miller-Link Lumber Co. v. Stephenson (Tex. 
Civ. App.) 265 S. W. 215, 220; Melvin v. Scow- 
ley, 218 Ala. 414, 104 So. 817, 820. The term 
does not necessarily signify absolute owner- 
ship in fee. Glover v. Webb, 205 Ala. 551, 
88 So. 675, 676; State v. Leuch, 155 Wis. 500, 
144 N. W. 1122, 1123; Rydeen v. Clearwater 
County, 139 Minn. 329, 166 N. W. 334, 335; 
Makemson v. Dillon, 24 N. M. 302, 171 P. 
673, 676; Bush v. State, 128 Ark. 448, 194 S. 
W. 857. Itis not synonymous with “acquire.” 
State v. District Court of Third Judicial 
Dist. in and for Granite County, 79 Mont. 1, 
254 P. 863, 865. 


OWNED BY. Although these words may be 
used synonymously with “belonging to” or 
“forming part of”; Gilpatric v. City of Hart- 
ford, 98 Conn. 471, 120 A. 317, 319; in a strict- 
er sense they denote an absolute and unquali- 
fied title, whereas the words “belonging to” 
do not import that the whole title to property 
or thing is meant, for a thing may belong to 
one who has less than an unqualified and ab- 
solute title; Baltimore Dry Docks & Ship 
Building Co. v. New York & P. R. S. S. Co. 
(C. O. A.) 262 F. 485, 488. 


OWNER. The person in whom is vested the 
ownership, dominion, or title of property; 
proprietor. Garver v. Hawkeye Ins. Co., 69 
Towa, 202, 28 N. W. 565; Turner v. Cross, 83 
Tex. 218, 18 S. W. 578, 15 L. R. A. 262; 
Coombs v. People, 198 Ill. 586, 64 N. E. 1056; 
Atwater v. Spalding, 86 Minn. 101, 90 N. W. 
870, 91 Am. St. Rep. 331; Mitchell v. Van 
Keulen & Winchester Lumber Co., 175 Mich. 
75, 140 N. W. 973; McGowan’y. Morgan, 145 
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N. Y. S. 787, 160 App. Div. 588; Cayce Land 
Co. v. Southern Ry. Co., 111 S. ©. 115, 96 S. 
BH. 725, 727; Staples yv. Adams, Payne & 
Gleaves (C. ©. A.) 215 F. 322, 325. i 

He who has dominion of a thing, real or 
personal, corporeal or incorporeal, which he 
has a right to enjoy and do with as he pleas- 
es, even to spoil or destroy it, as far as the 
law permits, unless he be prevented by some 
agreement or covenant which restrains his 
right. Miller-Link Lumber Co. v. Stephenson 
(Tex. Civ. App.) 265 S. W. 215, 220; New- 
born v. Peart, 200 N. Y. S. 890, 892, 121 
Misc. Rep. 221; Hare v. Young, 26 Idaho, 
682, 146 P. 104,106; Johnson v. Crookshanks, 
21 Or. 339, 28 P. 78. 

The word is not infrequently used to de- 
scribe one who has dominion or control over 
a thing, the title to which is in another. 
Robinson v. State, 7 Ala. App. 172, 62 So. 
308, 806. Thus, it may denote the buyer un- 
der a conditional sale agreement; Lennon 
v. L. A. W. Acceptance Corporation of Rhode 
Island, 48 R. I. 363, 188 A. 215, 217; a 
lessee; E. Corey & Co. v. H. P. Cummings 
Const. Co, 118 Me. 34, 105 A. 405, 407; 
Texas Bank’ & Trust Co. of Beaumont v. 
Smith, 108 Tex. 265, 192 S. W. 533, 534, 2 
A. L. R. 771; Hacken v. Isenberg, 288 Ill. 
589, 124 N. E. 306, 308; Grattan v. Trego 
(C. C. A.) 225 F. 705, 708; Fraser v. Hawkins, 
137 Ark. 214, 208 S. W. 296, 297; a pledgee; 
American Nat. Bank of Tucumcari v. Tar- 
pley, 31 N. M. 667, 250 P. 18, 20; Baxter v. 
Moore, 56 Ind. App. 472, 105 N. E. 588, 589; 
Adams v. Farmers’ Nat. Bank, 167 Ky. 505, 
180 S. W. 807, 810; and a person for whose 
benefit a ship is operated on a particular 
voyage, and who directs and controls it, its 
officers and crew; Potter v. American Union 
Line, 185 N. Y. S. 842, 843, 114 Mise. Rep. 
101 (see, also, Petition of E. I. Du Pont de 
Nemours & Co. (D. ©.) 18 F.(2d) 782, 784). 

The term is, however, a nomen generalis- 
simum, and its meaning is to be gathered 
from the connection in which it is used, and 
from the subject-matter to which it is ap- 
plied. Warren v. Lower Salt Creek Drainage 
Dist. of Logan County, 316 Ill. 345, 147 N. 
E. 248, 249, The primary meaning of the 
word as applied to land is one who owns 
the fee and who has the right to dispose of 
the property, but ‘the term also includes 
one having a possessory right to land or the 
person occupying or cultivating it. Dunbar 
v. Texas Irr. Co. (Tex. Civ. App.) 195 S. W. 
614, 616; McCarthy v. Hansel, 4 Ohio App. 
425; Thompson v. Thompson, 79 Or. 513, 
155 P. 1190, 1191; McLevis v. St. Paul Fire 
& Marine Ins, Co., 165 Minn. 468, 206 N. W. 
940, 942; McCullough v. St. Edward Electric 
Co., 101 Neb. 802, 165 N. W. 157; Hayes v. 
Fridge, 156 La. 932, 101 So. 270, 272; Corona 
Coal & Iron Co. v. Ferrier, 187 Ala. 530, 65 
So. 780; Great Northern Ry. Co. v. Oakley, 
135 Wash. 279, 237 P. 990, 992; In re Opin- 
ion of the Justices, 234 Mass. 597, 127 N. 
E. 525, 529. Sometimes it includes a lessee; 


OWNER 


Tobin v. Gartiez, 44 Nev. 179, 191 P. 1063, 
1064; but not always; Smith v. Improve- 
ment Dist. No. 14 of Texarkana, 108 Ark. 
141, 156 S. W. 455, 456, 44 L. R. A. (N. 8.) 
696. A mortgagee may be deemed an “own- 
er”; Lindholm v. Hamilton, 159 Minn. 81, 
198 N. W. 289, 290; Blaine County Bank v. 
Noble, 55 Okl. 361, 155 P. 532, 534; Burrill 
Nat. Bank v. Edminister, 119 Me. 367, 111 A. 
423, 424; Merriman y. City of New York, 
227 N. Y. 279, 125 N. E. 500, 502; but under 
different statutes or circumstances, an oppo- 
site result may be reached; Huebner v. Lash- 
ley, 239 Mfich. 50, 214 N. W. 107, 108. The 
term may likewise, on occasion, include mort- 
gagors; Hendricks v. Town of Julesburg, 
55 Colo. 59, 132 P. 61, 68; Smith v. Craver, 
89 Wash. 243, 154 P. 156, 158; Borough of 
Princeton vy. State Board of Taxes and As- 
sessments, 96 N. J. Law, 334, 115 A. 342, 344, 

In theft and burglary cases, the “owner” 
is the person in possession, having care, Con- 
trol, and management at the time. Cantrell 
v. State, 105 Tex. Cr. R. 560, 289 S. W. 406, 
407; Allen v. State, 94 Tex. Cr. R. 646, 252 
S. W. 505; Carson v. State, 30 Okl, Cr. 438, 
236 P. 627, 628. ” 

In embezzlement, the principal to whom 
an agent looks for authority, under whose 
-control he acts, and from whom he receives 
compensation and takes direction, is the own- 
er within the meaning of statute. Coney v. 
State, 100 Tex. Cr. R. 380, 272 $. W. 197, 
199. 


Equitable Owner 


One who is recognized in equity as the 
owner of property, because the real and bene- 
ficial use and title belong to him, although the 
bare legal title is vested in another, e. g., a 
trustee for his benefit, One who has a 
‘present title in land which will ripen into 
legal ownership upon the performance of con- 
ditions subsequent. Hawkins v, Stiles (Tex. 
Civ. App.) 158 S. W, 1011, 1021. There may 
therefore be two “owners” in respect of the 
same property, one the nominal or legal own- 
er, the other the beneficial or equitable own- 
er. In re Fulham’s Estate, 96 Vt. 308, 119 
A. 433, 487. 


General Owner 


He who has the primary or residuary ti- 
tie to it;, as distinguished from a special 
owner, who has a special interest in the 
same thing, amounting to a qualified owner- 
ship, such, for example, as a bailee’s lien. 
Farmers’ & Mechanics’ Nat. Bank v. Logan, 
74 N. Y. 581. One who has both the right 
of property and of possession. 


General and Beneficial Owner 


The person whose interest is primarily one 
of possession and enjoyment in contemplation 
of an ultimate absolute ownership ;—not the 
person whose interest is primarily in the 
-enforcement of a collateral pecuniary claim, 


and does not contemplate the use or enjoy- 
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ment of the property as such. Ex parte 
State, 206 Ala. 575, 90 So. 896. 


Joint Owners 


Two or more persons who jointly own and 
hold title to property, e. g., joint tenants, and 
also partners and tenants in common. In re 
Huggins’ Estate, 96 N. J. Eq. 275, 125 A. 27, 
80. In its most comprehensive sense, the 
term embraces all cases where the property 
in question is owned by two or more persons 
regardless of the special nature of their 
relationship or how it came into being. Hal- 
ferty v. Karr, 188 Mo. App. 241, 175 S. W. 
146, 147, 

Legal Owner 


One who is recognized and held responsible 
by the law as the owner of property. In 
a more particular sense, one in whom the 
legal title to real estate is vested, but who 
holds it in trust for the benefit of another, 
the latter being called the “equitable” owner. 


Part Owners 


Joint owners; co-owners; those who have 
shares of ownership in the same thing, par- 
ticularly a vessel. 


Real Owners 


The “real owners” who must be joined in 
actions of scire facias sur mortgage under 
Pennsylvania statutes are the present own- 
ers of the title under which the mortgagor 
claimed when he executed the mortgages, 
and do not include persons claiming by ti- 
tles antagonistic to the mortgagor. Orient 
Building & Loan Ass’n v. Gould, 239 Pa. 335, 
86 A. 863. 

Record Owner 


This term, particularly used in statutes 
requiring notice of tax delinquency or sale, 
means the owner of record, not the owner 
described in the tax roll; Okanogan Power 
& Irrigation Co. v. Quackenbush, 107 Wash. 
651, 182 P. 618, 619, 5 A. L. R. 966; the 
owner of the title at time of notice; Hunt 
v. State, 110 Tex. 204, 217 S. W. 1084, 1035. 


Reputed Owner 


One who has to all appearances the title 
to, and possession of, property; one who, 
from all appearances, or from supposition, 
is the owner of a thing. Lowell Hardware 
Co. v. May, 59 Colo. 475, 149 P. 831, 832. 
He who has the general credit or reputation 
of being the owner or proprietor of goods. 
See Santa Cruz Rock Pav. Co. v. Lyons, 6 
Cal. Unrep. Cas. 260, 48 P. 601. This phrase 
is chiefly used in English bankruptcy prac- 
tice, where the bankrupt is styled the “re 
puted owner” of goods lawfully in his pos- 
session, though the real owner may be an- 
other person, The word “reputed” has a 
much weaker sense than its derivation would 
appear to warrant; importing merely a sup- 
position or opinion derived or made up. from 
outward appearances, and often unsupport- 
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ed by fact. The term “reputed owner” is fre- 
quently employed in this sense. 2 Steph. 
Comm. 206. 


Riparian Owner 
See Riparian. 


Sole and Unconditional Owner 


An expression commonly used in fire in- 
surance policies, in which the word “sole” 
means that no one else has any interest in 
“the property as owner, and “unconditional” 
means that the quality of the estate is not 
limited or affected by any condition. Globe 
& Rutgers Fire Ins. Co. v. Creekmore, 69 
Okl. 238, 171 P. 874, 876; Hartford Fire Ins. 
Co. v. McCain, 141 Miss. 394, 106 So. 529, 
530; Western Assur. Co. v. White, 171 Ark. 
733, 286 8S. W. 804, 806, 48 A. L. R. 349; 
Jammal v. Girard Fire & Marine Ins. Co., 
205 N. Y. S. 561, 562, 210 App. Div. 145; 
Savarese v. Hartford Fire Ins. Co., 99 N. 
J. Law, 485, 123 A. 763, 764; Scott v. Liver- 
pool & London & Globe Ins, Co., 102 8. ©. 
115, 86 S. E. 484, 487; Libby Lumber Co. v. 
Pacific States Fire Ins. Co., 79 Mont. 166, 
255 P. 340, 344, 60 A. L. R. 1. To be “un- 
conditional and sole,” the interest or owner- 
ship of the insured must be completely vest- 
ed, not contingent or conditional, nor in 
common or jointly with others, but of such 
nature that the insured must alone sustain 
the entire loss if the property is destroyed; 
and this is so whether the title is legal or 
equitable. Socicero v. National Union Fire 
Ins. Co. of Pittsburgh, Pa., 90 Fla. 820, 106 


So. 879; Livingstone v. Boston Ins. Co., 255 


Pa. 1, 99 A. 212, 213. It is sufficient to 
satisfy the requirements of “sole and uncon- 
ditional ownership” that the insured is the 
sole equitable owner and has the full equita- 
ble title. Turner v. Home Ins. Co., 195 Mo. 
App. 138, 189 S. W. 626, 628; Alliance Ins. 
Co. v. Enders (C. C. A.) 293 F. 485, 489. It 
is enough that the insured is equitably enti- 
tled to immediate and absolute legal owner- 
ship. Exchange Underwriters’ Agency of 
Royal Exchange Assur. of London, England, 
v. Bates, 195 Ala. 161, 69 So. 956, 960. The 
term contemplates beneficial and practical 
proprietorship and not necessarily technical 
titles Royal Ins. Co. v. Drury, 150 Md. 211, 
182 A. 635, 640, 45 A. L. R. 582. See Giles 
v. Citizens’ Ins. Co. of Missouri, 32 Ga. App. 
207, 122 8. B. 890, 891. 


Special Owner 


One who has a special interest in an article 
of property, amounting to a qualified owner- 
ship of it, such, for example, as a bailee’s 
lien; as distinguished from the general own- 
er, who has the primary or residuary title 
to the same thing. Frazier v. State, 18 Tex. 
App. 441. Some person holding property with 
the consent of, and as representative of, the 
actual owner. Mathieu vy. Roberts, 31 N. M. 
469, 247 P. 1066, 1068. ; 


Bi.Law Dict. (3p Ep.)—83 


OYER 


OWNER’S RISK. An. expression employed 
by carriers with the object of relieving them 
from responsibility. See [1906] T. 8. 973 
(So, Afr.); Heiskell v. Furness, Withy & Co. 
(C. C. A.) 4 F.2d) 977, 978. 


OWNERSHIP.. The complete dominion, ti- 
tle, or proprietary right in a thing or claim. 
See Property. 

The entirety of the powers of use and dis- 
posal allowed by law. 

The right of one or more persons to pos- 
sess and use a thing to the exclusion of 
others. Civ. Code Cal. § 654. 

The right by which a thing belongs to some 
one in particular, to the exclusion of all other 
persons. Civ. Code La. art. 488. 


The exclusive right of possession, enjoyment, and 
disposal; Thompson y. Kreutzer, 112 Miss. 165, 72 
So. 891; involving as an essential attribute the 
right to control, handle, and dispose; Hardinge v. 
Empire Zine Co., 17 Ariz. 75, 148 P. 306, 310. 

Ownership is divided into perfect and imperfect. 
Ownership is perfect when it is perpetual, and when 
the thing 1s unincumbered with any real right to- 
wards any other person than the owner. On the 
contrary, ownership is imperfect when it is to termi- 
nate at a certain time or on 4 condition, or if the 
thing which is the object of it, being an immovable, 
is charged with any real right towards a third per- 
son; as a usufruct, use, or servitude. When an 
immovable is subject to a usufruct, the owner of it 
is said te possess the naked ownership. Civ. Code 
La. art. 490; Maestri v. Board of Assessers, 110 La. 
517, 84 So. 658. 


In Criminal Law 


In connection with burglary, “ownership” 
means any possession which is rightful as 
against the burglar. Seaba v. State, 33 Okl. 
Cr. 59, 242 P. 779, 780; State v. Bige, 195 
Towa, 1342, 193 N. W. 17, 21. It is synony- 
mous with occupancy. 'State v. Harrison (Mo. 
Sup.) 285 5. W. 83, 87; Carneal v. State, 86 
Tex. Cr, R. 274, 216 S. W. 626. 

When considered as an element of larceny, 
“ownership” means the same as “possession.” 
People y. Edwards, 72 Cal. App. 102, 236 P. 
944, 950. 


OXFILD. A restitution anciently made by 
a hundred or county for any wrong done by 
one that was within the same. Lamb. Arch. 
125. 


OXGANG. In old English law. As much land 
as an ox could till. Co. Litt. 5a. A measure 
of land of uncertain quantity. In the north 
of England a division of. a carucate. Ac- 
cording to some, fifteen acres. Co. Litt. 69a; 
Crompton, Jurisd. 220. According to Balfour, 
the Scotch oxrengang, or oxgate, contained 
twelve acres; but this does not correspond 
with ancient charters. See Bell, Dict. Plough- 


gate. Skene and Spelman say thirteen acres. 
Cowell. See 1 Poll. & Maitl. 847. 
OYER. 


In Old Practice 


Hearing; the hearing a deed read, which 
a party sued on a bond, ete., might pray or 


OYER 


demand, and it was then reed to him by the 
other party; the entry on the record being, 
“et ei legitur in hee verba,” (and it is read 
to him in thesé words). Steph. Pl. 67, 68; 3 
Bl. Comm, 299; 3 Salk. 119. 


Ih Modern Practice 


A copy of a bond or specialty sued upon, 
given to the opposite party, in lieu of the 
old practice of reading it. 


OYER AND TERMINER. A half French 


phrase applied in England to the assizes, 


which are so called from the commission. of 
oyer and terminer directed to the judges, em- 
‘powering them to “inquire, hear, and deter- 
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mine” all treasons, felonies, and misdemean- 
ors. This commission, is now issued regu- 
larly, but was formerly used only on particu- 
lar occasions, as upon sudden outrage or in- 
surrection in any place. In the United States, 
the higher criminal courts are called “courts 
of oyer and terminer.” Burrill. 


OYER DE RECORD. A petition made in 
court that the judges, for better proof’s sake, 
will hear or look upon any record. Cowell. 


OYEZ. Hear ye. A word used in courts by 

the public crier to command attention when 

a proclamation is about to be made. Usual- 

ly pronounced “O yes.” 4 Bla. Comm. 340, n. 
l ` BL.Law Dior. (3p Ep.) 
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PACKER 


P 


P. An abbreviation for “page;” also for 
“Paschalis,” (Easter term,) in the Year 
Books, and for numerous other words of 
which it is the initial. 


P. C. An abbreviation for “Pleas of the 
Crown;” sometimes also for “Privy Coun- 
cil,’ “Parliamentary Cases,” “Patent Cases,” 
“Practice Cases,” “Penal Code,” or “Political 
Code.” 


P. H. V. An abbreviation for “pro hac vice,” 
for this turn, for this purpose or occasion. 


P. J. 
presiding) “judg 
P. L. An abbreviation for “Pamphlet Laws” 
or “Public Laws.” 


P. M. An abbreviation for “postmaster ;” 
also for “post-meridiem,” afternoon. 


P. 0. An abbreviation of “public officer ;” 
also of “post-office.” 


P. P. An abbreviation for “propria per- 
sona,” in his proper person, in his own per- 
son, and for per procuration (q. v.). 


P. P. I. Policy proof of interest, ¿ e., in 
the event of loss, the insurance policy is to 
be deemed sufficient proof of interest. Frank 
B. Hall & Co. v. Jefferson Ins. Co, (D. C.) 279 
T. 892, 893. 


P, S. An abbreviation for “Public Statutes ;” 
also for “postscript.” 


PAAGE. In old English law. A toll for 
passage through another’s land. The same as 
“pedage.” 

PACARE. L. Lat. To pay. 

PACATIO. Payment. Mat. Par. A. D. 1248. 


PACE. A measure of length containing two 
feet and a half, being the ordinary length 
of a step. The geometrical pace is five feet 
long, being the length of two steps, or the 
whole space passed over by the same foot 
from one step to another. 


PACEATUR. Lat. Let him be freed or dis- 
charged. 


An abbreviation for “president” (or 
.? (or justice). 


Paci sunt maxime contraria vis et injuria. Co. 
Litt. 161. Violence and injury are the things 
chiefly hostile to peace. 


PACIFICATION. The act of making peace 
between two hostile or belligerent states; re- 
establishment of public tranquillity. 


PACK. To deceive by false appearances; to 
counterfeit; to delude; to put together in 
sorts. with a fraudulent design. To pack a 
jury is to use unlawful, improper, or deceit- 
ful means to have the jury made up of per- 
sons favorably disposed to the party so con- 
triving, or who have been or can be improp- 
erly influenced to give the verdict he seeks. 
The term imports the improper and corrupt 


selection of a jury sworn and impaneled for 
the trial of a cause. Mix v. Woodward, 12 
Conn. 289, ‘ 


PACK OF WOOL. A horse load, which con- 
sists of seventeen stone and two pounds, or 
two hundred and forty pounds weight. Fleta, 
1. 2, c. 12; Cowell. 


PACKAGE. A bundle put up for transporta- 
tion or commercial handling; a thing in form 
to become, as such, an article of merchandise 
or delivery from hand to hand. A parcel is 
a small package; “parcel” being the diminu- 
tive of “package.” Each of the words denotes 
a thing in form suitable for transportation or 
handling, or sale trom hand to hand. U. S. 
v. Goldback, 1 Hughes, 529, Fed. Cas. No. 15,- 
222; Haley v. State, 42 Neb. 556, 60 N. W. 
962, 47 Am. St. Rep. 718; State v. Parsons, 
124 Mo. 436, 27 S. W. 1102, 46 Am. St. Rep. 
457. As ordinarily understo6d in the com- 
mercial world, it means a shipping package. 
Noble v. People, 67 Colo. 429, 180 P. 562, 563. 
See, also, Southern Exp. Co. v, Crook, 44 Ala. 
468, 4 Am. Rep. 140; where a bale of cotton 
was held not a package; contra, Lamb v. 
Transp. Co., 2 Daly (N. Y.) 454. 

The word ag used in the Food and Drugs 
Act (21 USCA §§ 8-10) refers to the immediate 
container of the article which is intended for 
consumption by the public, Seven Cases v. 
U. S., 239 U. S. 510, 36 S. Ct. 190, 192, 60 L. 
Ed. 411, L. R. A. 1916D, 164; and not simply 
to the outside wrapping or box containing the 
packages intended to be purchased by the 
consumer, McDermott v. State of Wisconsin, 
228 U. S. 115, 33 S. Ct. 431, 57 L. Ed. 754, 47 
L. R. A. (N. S.) 984, Ann. Cas. 1915A, 39. 


In Oid English Law 


One of various duties charged in the port 
of London on the goods imported and export- 
ed by aliens, or by denizens the sons of aliens. 
Tomlins. Now abolished. Whart. Lex. 


In General 


—Original package. See Original, 


PACKED PARCELS. The name for a con- 
signment of goods, consisting of one large 
parcel made up of several small ones, (each 
bearing a different address,) collected from 
different persons by the immediate consign- 
or, (a carrier,) who unites them into one for 
his own profit, at the expense of the railway 
by which they are sent, since the railway 
company would have been paid more for the 
carriage of the parcels singly than together. 
Wharton. 


PACKER. A person employed in England by 
merchants to receive and (in some instances) 
to select goods from manufacturers, dyers, 
ealenders, ete, and pack the same for ex- 
portation. Arch. Bankr., 11th ed. 37. 

In the United States, one engaged in the 


PACT 


business of slaughtering and packing cattle, 
sheep, and hogs, and preparing their products 
for sale. See Williams v. Schehl, 84 W. Va. 
499, 100 $. E. 280, 282. 


PACT. A bargain; compact; agreement. 
This word is used in writings on Roman law 
and on general jurisprudence as the English 
form of the Latin “pactum,” (which see.) 


Nude Pact 


A translation of the Latin “nudum pactum,” 
a bare or naked pact, that is, a promise or 
agreement made without any consideration 
on the other side, which is therefore not en- 
forceable. ; 
Obligatory Pact 


In Civil Law. An informal obligatory decla- 
ration of consensus, which the Roman law re- 
fused to acknowledge, Sohm, Rom. L. 321, 


Pact De Non Alienando 


An agreement not to alienate incumbered 
(particularly mortgaged) property. This 
stipulation, sometimes found in mortgages 
made in Louisiana, and derived frem the 
Spanish law, binds the mortgagor not to sell 
or incumber the mortgaged premises to the 
prejudice of the mortgagee; it does not avoid 
a sale made to a third person, but enables the 
mortgagee to proceed directly against the 
morigaged property in a proceeding against 
the mortgagor alone and without notice to 
the purchaser. See Dodds v. Lanaux, 45 La. 
‘Ann, 287, 12 So, 345. 


Pacta conventa qua neque contra leges neque 
dolo malo inita sunt omni modo observanda sunt. 
Agreements which are not contrary to the 
laws nor entered into with a fraudulent de- 
sign are in all respects to be observed, Cod. 
2, 3,39; Broom, Max. 698, 732. 


Pacta dant iegem contractui. Hob. 118 Tho 
stipulations of parties constitute the law of 
the contract. Agreements give the law to the 
contract. Halkers, Max. 118. 


Pacta privata juri publico derogare non possunt. 
7 Coke, 23. Private compacts cannot dero- 
gate from public right, 


Pacta que contra leges constitutionesque, vel 
contra bonos mores funt, nullam vim hahere, 
indubitati juris est. That contracts which are 
made against law or against good morals have 
no force is a principle of undoubted law. 
Cod. 2, 3, 6; Broom, Max, 695. 


Pacta que turpem causam continent non sunt 
observanda. Agreements founded upon an im- 
moral consideration are not to be observed. 
Dig. 2, 14, 27,4; Broom, Max. 732; 2 Pet. 539, 
7 L. Ed, 508, 


PACTIO, Lat. Inthe civil law. <A bargain- 
ing or agreeing of which pactum (the agree- 
ment itself) was the result. Calvin, It is 
used, however, as the synonym of “pactum.” 


PACTIONAL. Relating to or generating an 
agreement; by. way of bargain or covenant, 
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PACTIONS. In international law. Con- 
tracts between nations which are to be per- 
formed by a single act, and of which execu- 
tion is at an end at once. 1 Bouv, Inst. no. 
100. ` 


Pactis privatorum juri publico non derogatur. 
Private contracts do not derogate from public 
law. Broom, Max. 695; per Dr. Lushington, 
Arg. 4 C1: & F. 241; Arg. 3 Id. 621. 


PACTITIOUS. Settled by covenant. 


Pacto aliquod licitum est, quod sine pacto non 
admittitur. Co. Litt. 166. By special agrec- 
ment things are allowed which are not other- 
wise permitted. 


PACTUM. Lat. 


In the Civil Law 


A pact. An agreement or convention with- 
out specific name, and without consideration, 
which, however, might, in its nature, produce 
a civil obligation. Heinece. Elem, lib, 3, tit. 
14,§ 775; Merlin, Rép. Pacte. 


In Roman Law 


With some exceptions, those agreements 
that the law does not directly enforce, but 
which it recognizes only as a valid ground of 
defense, were called “pacta.” Those agree- 
ments that are enforced, in other words, are 
supported by actions, are called “contractus.” 
The exceptions are few, and belong to a late 
period. Ilunter, Rom. Law, 546. 


in General 


—Nudum Pactum. A bare or naked pact or 
agreement; a promise or undertaking made 
without any consideration for it, and -there- 
fore not enforceable. 


PACTUM COMMISSORIUM. An agreement 
of forfeiture. See Lex Commissoria. 


PACTUM CONSTITUTAE PECUNIA. In the 
Civil Law. An agreement by which a person 
appointed to his creditor a certain day, or a 
certain time, at which he promised to pay; 
or it may be defined simply an agreement by 
which a person promises a creditor to pay 
him, There is a striking conformity between 
the pactum constitute pecunie, as above de- 
fined, and our indebitatus assumpsit. 4 Co. 
91, 95. See 1 H. Bla. 550, 850; Brooke, Abr. 
Action sur le Case (PL 7, 69, 72); 4 B. & B. 
295; 1 Chitty, PL 89. 


PACTUM DE NON ALIENANDO. A pact or 
agreement binding the owner of property not 
to alienate it, intended to protect the inter- 
ests of auother; particularly an agreement 
by the mortgagor of real estate that he will, 
not transfer the title to a third person until 
after satisfaction of the mortgage. See 
Mackeld, Rom, Law, § 461. A clause inserted 
in mortgages in Louisiana to secure to the 
mortgage creditor the right to foreclose his 
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mortgage by executory process directed sole- 
ly against the mortgagor, and to give him the 
right to seize and sell the mortgaged property, 
regardless of any subsequent alienations. 
Avegno v. Schmidt, 35 La. Ann. 585; Shields 
v. Schiff, 124 U. S. 355, 8 Sup. Ct. 510, 31 L. 
Ed. 445. 


PACTUM DE NON PETENDO. In the civil 
law. An agreement not to sue. A simple 
convention whereby a creditor promises the 
debtor that he will not enforce his claim. 
Mackeld. Rom. Law, § 542. 


PACTUM DE QUOTA LITIS. In the civil 
law. An agreement by which a creditor prom- 
ised to pay a portion of a debt difficult to re- 
cover to a person who undertook to recover 
it. Wharton. 


PAD. To stuff or furnish with padding. A 
charge that a contractor padded his pay roll 
would imply a charge of deceit or artifice. 
Smith v. Aultman, 118 S. E. 459, 30 Ga. App. 
507. 


PADDER. A robber; 
a foot-pad. 


a foot highwayman; 


PADDOCK. A small inclosure for deer or 
other animals, 


PAGA. In Spanish law. Payment. Las Par- 
tidas, pt. 5, tit. 14, 1. 1. Pagamento, satisfac- 
tion. 


PAGARCHUS. A petty magistrate of a 
pagus or little district in the country. 


PAGE. One side of a leaf, as of a book, man- 
uscript or letter. Roberts Bros. Co. v. Grein, 
221 N. Y. S. 321, 322, 129 Misc. 406. 


PAGODA. A gold or silver coin, of several 
kinds and values, formerly current in India. 
It was valued at the United States custom- 
house, at $1.94. 


PAGUS. Acounty. Jacob. 


PAIN. A disagreeable feeling, usually in its 
intenser degrees, resulting from, or accom- 
panying, deranged or otherwise abnormal 
action of the physical powers. Merriam v. 
Hamilton, 64 Or. 476, 180 P. 406, 407. 


PAINE FORTE ET DURE. See Peine Forte 
et Dure. 


PAINS AND PENALTIES, BILLS OF. The 
name given to acts of parliament to attaint 
particular persons of treason or felony, or to 
inflict pains and penalties beyond or contrary 
to the common law, to serve a special pur- 


pose, They are in fact new laws, made pro 
re naia. See, also, Bill of Pains and Penal- 
ties. 


PAINTING. A likeness, image, or scene de- 

picted with paints. Cent. Dict. . 
The term does not necessarily mean any- 

thing upon which painting has been done by a 


PALFRIDUS 


workman, but rather something of value as a 
painting and something on which: skill has 
been bestowed in producing it. Colored imi- 
tations of rugs and carpets and colored work- 
ing designs, each of them valuable and de- 
signed by skilled persons and hand painted, 
but having no value as works of art, are not 
“paintings,” within the meaning of a statute 
on the liability of carriers. 3 Ex. Div. 121. 


PAIRING-OFF. In the practice of legisla- 
tive bodies, a species of negative proxies, by 
which two members, who belong to opposite 
parties or are on opposite sides with regard 
to a given question, mutually agree that they 
will both be absent from voting, either for a 
specified period or when a division is had on 
the particular question. By this mutual 
agreement a vote is neutralized on each side 
of the question, and the relative numbers on 
the division are precisely the same as if both 
members were present. May, Parl. Pr. 370. 
It is said to have originated in the house of 
commons in Cromwell’s time. 


PAIS, PAYS. Fr. 
borhood, 

A trial per pais signifies a trial by the coun- 
try; that is, by jury. 

An assurance by matter in pats is an assur- 
ance transacted between two or more private 
persons “in the country;” that is, upon the 
very spot to be transferred. 

Matter in pats signifies matter of fact, prob- 
ably because matters of fact are triable by 
the country; i. e., by jury. 

Estoppels in pais are estoppels by con- 
duct, as distinguished from estoppels hy deed 
or by record. 

Conveyances in pais are ordinary convey- 
auces between two or more persons in the 
country; i e, upon the land to be trans- 
ferred, 

See In pais. 


The country; the neigh- 


PALACE COURT. 
and Marshall. 


See Court of the Steward 


PALAGIUM. A duty to lords of manors for 
exporting and importing vessels of wine at 
any of their ports. Jacob. 


PALAM. Lat. In the civil law. Openly; 
in the presence of many. Dig. 50, 16, 33. 


PALATINE. Possessing 
See County Palatine. 


PALATINE COURTS. Formerly, the court 
of common pleas at Laneaster, the chancery 
court of Lancaster, and the court of pleas at 
Durham, the second of which alone now 
exists. Sweet. (See the respective titles.) 


PALATIUM. Lat. A palace. The emperor’s 
house in Rome. was so called from the Mons 
Palatinus on which it was built. Adams, 
Rom. Ant. 613. 


PALFRIDUS. A palfrey; a horse to travel 
on. f 


royal privileges. 


PALINGMAN 


PALINGMAN. In old English law. A mer- 
chant denizen; one born within the English 
pale. Blount, ` 


PALLIO COOPERIRE. In old English law. 
An ancient custom, where children were born 
out of wedlock, and their parents afterwards 
intermarried. The children, together with 
the father and mother, stood under a cloth 
extended while the marriage was solemnized. 
It was in the nature of adoption. The chil- 
dren were legitimate by the civil, but not by 
the common, law. Jacob. They were called 
“mantle children” in Germany, France, and 
Normandy. 2 Poll. & Maitl. 397. The cus- 
tom existed in Scotland almost to our own 
time. Bryce, Studies in Hist. etc., Essay xvi. 


PALM OFF. To impose by fraud; to put off 
by unfair means. Sayre v. McGill Ticket 
Punch Co. (D. C.) 200 F. 771, 773. 


PALMARIUM. In civil law. A conditional 
fee for professional services in addition to 
the lawful charge. 


PALMER ACT. A name given to the English 
statute 19 & 20 Vict. c. 16, enabling a person 
accused of a crime committed out of the ju- 
risdietion of the central criminal court, to be 
tried in that court. 


PALMISTRY. The practice of telling for- 
tunes by a feigned interpretation of the lines 
and marks on the hand. Also, a trick with 
the hand. 2 Exch, Div. 268. 


PALPABLE. Easily perceptible, plain, ob- 
ious, manifest. State v. Department of Pub- 
lic Works, 143 Wash. 67, 254 P. 839, 844; 
Alabama Fuel & Iron Co. v. Minyard, 210 
Ala. 299, 97 So. 918, 921. 


PAMPHLET. A small book, bound in paper 
covers, usually printed in octavo form, and 
stitched. See U. S. v. Chase, 135 U. 8. 255, 
10 S. Ct. 756, 34 L. Ed. 117. 


PAMPHLET LAWS. The name given in some 
states, such as Pennsylvania, to the publica- 
tion, in pamphlet or book form, containing the 
acts passed by the state legislature at each 
of its biennial sessions. 


PANDECTS. A compilation of Roman law, 
consisting of selected passages from the writ- 
ings of the most authoritative of the older 
jurists, methodically arranged, prepared by 
Tribonian with the assistance of sixteen as- 
sociates, under a commission from the em- 
peror Justinian. This work, which is other- 
wise called the “Digest,” because in his com- 
pilation the writings of the jurists were re- 
duced to order and condensed quasi digestie, 
comprises fifty books, and is one of the four 
great works composing the Corpus Juris Civ- 
itis. It was first published in A. D, 533, when 
Justinian gave to it the force of law. 


PANDER, n. One who caters to the lust, of 
others; a male bawd, a pimp, or precurer. 
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Hewitt v. State, 158 S. W. 1120, 1125, 71 Tex. 
Cr. R. 243. 


PANDER, v. To pimp; to cater to the grati- 
fication of the lust of another. State v. Thi- 
bodeaux, 136 La. 935, 67 So. 973, 974. To en- 
tice or procure a female, by promises, threats, 
fraud, or artifice, to enter any place in which 
prostitution is practiced, for the purpose of 
prostitution. Boyle v. State, 110 Ark. 318, 
161 S. W. 1049, 1051; Crawford & Moses’ Dig. 
§ 2707; Act Pa. June 7, 1911, P. L. 698 (18 
PS § 807); Humphries v. State, 79 Tex. Cr. 
R. 637,.186 S. W. 332, 334; Acts Tex. 32d Leg. 
c. 23; St. Cal 1911, p. 9. To take and de- 
tain a female for the purpose of sexual 


intercourse, on pretense of marriage. Craw- 
ford & Moses’ Dig. (Ark.) § 2703. 

PANDOXATOR. In old records. A brewer. 
PANDOXATRIX. An ale-wife; a woman 


that both brewed and sold ale and beer. 


PANEL The roll or slip of parchment rè- 
turned by the sheriff in obedience to a venire 
facias, containing the names of the persons 
whom he has summoned to attend the court 
as jurymen. Beasley v. People, 89 Ill. 571; 
People v. Coyodo, 40 Cal. 592; Co. Litt. 158b. 


A list of jurors returned by a sheriff, to serve at 
a particular court or for the trial of a particular 
action. Pen. Code Cal. § 1057. 

The word may. be used to denote either the whole 
body of persons summoned ag jurors for a particular 
term of court, or those selected by the clerk by lot, 
State v. Gurlagh, 76 Iowa, 141, 40 N. W. 141. 


In Scotch Law 


The prisoner at the bar, or person who takes 
his trial before the court of justiciary for any 
crime. This name is given to him after his 
appearance. Bell. 


PANIER, in the parlance of the English bar 
societies, is an attendant or domestic who 
waits at table and gives bread, (panis,) wine, 
and other necessary things to those who are 
dining. The phrase was in familiar use 
among the knights templar, and from them 
has been handed down to the learned societies 
of the inner and middle temples, who at the 
present day occupy the halls and buildings 
once belonging to that distinguished order, 
and who have retained a few of their customs 
and phrases. Brown. 


PANIS. Lat. In old English law. Bread; 
loaf; a loaf. Fleta, lib. 2, €. 9. 


PANNAGE. A common of pannage is the 
right of feeding swine on mast and acorns 
at certain seasons in a commonable wood or 
forest. Elton, Commons, 25; Williams, Com- 
mon, 168. 


Pannagium est pastus porcorum, in nemoribus 
et in silvis, ut puta, de glandibus, ete. 1 Bulst. 
7 A pannagium is a pasture of hogs, in 
woods and forests, upon acorns, and so forth. 
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PANNELLATION.. The act’ of impaneling £ 
jury. ` . e 
PANTOMIME. A dramatic performance in 
which gestures take the place of words, See 
30. B. 871° o: 


PAPAL SUPREMACY. The supremacy. 
which the Pope claimed not only over the 
Emperor of the Holy Roman Empire, but 
over all other Christian princes. 

The theory was that they stood to the Pope 
as feudal vassals to a supreme lord; as such, 
the Pope claimed the right to enforce the du- 
ties due to him from his feudal subordinates 
through an ascending scale of penalties cul- 
minating in the absolution of the prince’s sub- 
jects from the bonds of allegiance, and in 
the disposition of the sovereign himself. The 
papal supremacy was overthrown in England 
by acts of the Parliament which met in 1529 
and was dissolved in 1536, ending in the Act 
of Supremacy. See Hannis Taylor, Science 
of Jurispr.; Boyce, Holy Rom. Emp.; Free- 
man, Sel. Hist. Essays; 2 Phill. Intern. Law. 


PAPER. A manufactured substance com- 
posed of fibres (whether vegetable or ani- 
mal) adhering together in forms consisting of 
sheets of varicus sizes and of different thick- 
nesses, used for writing or printing or other 
purposes to which flexible sheets are applica- 
ble. 4 H. & N. 470. 

A written or printed document or instru- 
ment. A document filed or introduced in evi- 
dencé in a suit at law, as, in the phrase “pa- 
pers in the case” and in “papers on appeal.” 
Any writing or printed document, including 
letters, memoranda, legal or business docu- 
ments, and books of account, as in the con- 
stitutional provision which protects the peo- 
ple from unreasonable searches and seizures 
in respect to their “papers” as well as their 
houses and persons. A written or printed 
evidence of debt, particularly a promissory 
note or a bill of exchange, as in the phrases 
“accommodation paper” and “commercial pa- 
per.” . 


Books are not paper within the meaning of the 
tariff act; Pott v. Arthur, 104 U. S. 735, 26 L. Ed. 
909. 

The term “papers” does not mean newspapers or 
perhaps even include them within the meaning of a 
statute, the object of which is to prevent a jury 
from receiving any evidence, papers, or documents 
not authorized by the court. State v. Jackson, 9 
Mont. 508, 24 P. 216. But the word includes photo- 
graphs of deceased showing the nature of his wounds, 
People v. Balestieri, 23 Cal. App. 708, 139 P. 821, 
823. 

Generally, the words “documents” and “papers” 
refer to particular instruments and writings bearing 
upon specific transactions, whereas “books of ac- 
counts?” and “records” have reference to serial, 
continuous, and more permanent memorials of a con- 
cern’s business and affairs. Cudahy Packing Co, v. 
U. S. (C. C. A.) 15 F.(24) 133, 136. 


PAPER 


, : -In English Practice - . 
The list of causes or cases intended for ar- 
gument, called “the paper of causes.” 1 Tidd, 
Pr. 504. See Paper Days. 


in General 
—Accommodation paper. See that title. 


—Commercial paper. See Commercial. 


—Paper blockade. See Blockade. 


—Paper book. In practice. A printed collec- 
tion or abstract, in methodical order, of the 
pleadings, evidence, exhibits, and proceedings 
in a cause, or whatever else may be neces- 
sary to a full understanding of it, prepared 
for the use of the judges upon a hearing or 
argument on appeal. Copies of the proceed- 
ings on an issue in law or demurrer, of cases, 
and of the proceedings on error, prepared for 
the use of the judges, and delivered to them 
previous to bringing the cause to argument. 
3 BL Comm. 317; Archb. New Pr. 353; 5 
Man. & G. 98. In proceedings on appeal or 
error in a criminal ease, copies of the pro- 
ceedings with a note of the points intended 
to be argued, delivered to the judges by the 
parties before the argument. Archb. Crim. 
Pl. 205; Sweet. ` 


—Paper credit. Credit giyen on the security 
of any written obligation purporting to rep- 
resent property. 


—Paper days. In English law. Certain days 
in term-time appointed by the courts for hear- 
ings or arguments in the cases set down in the 
various special papers. 


—Paper hangings. In tariff acts, tinted or dec- 
orative paper used for covering walls, ceil- 
ing, etc.;—distinguished from “hanging pa- 
per,” meaning such paper, whether or not 
tinted or decorative, Downing & Co. v. U. 
S., 12 Ct. Cust. App. 451, 454. 


—Paper mill, See Paper office. 


—Paper money. Bilis drawn by a government 
against its own credit, engaging to pay mon- 
ey, but which do not profess to be immedi- 
ately convertible into specie, and which are 
put into compulsory circulation as a substi- 
tute for coined money. 


—Paper office. In English law. An ancient 
office in the palace of Whitehall, where all 
the public writings, matters of state and coun- 
cil, proclamations, letters, intelligences, nego- 
tiations of the queen’s ministers abroad, and 
generally all the papers and dispatches that 
pass through the offices of thé secretaries of 
state, are deposited. Also an office or room 
in the court of queen’s bench where the rec- 
ords belonging to that court are deposited; 
sometimes called “paper-mill.” Wharton. 


—Paper title. See Title, 


PAPIST 


PAPIST. One who adheres to the communion 
of the Church of Rome. The word seems-to 
be considered by the Roman Catholics them- 
selves as a nickname of reproach, originat- 
ing in their maintaining the supreme ecclesi- 
astical power of the pope. Wharton. 


PAR. In commercial law. Equal; equality. 
An equality subsisting between the nominal 
or face value of a bill of exchange, share of 
stock, etc., and its actual selling value. When 
the values are thus equal, the instrument or 
share is said to be “at par;” if it can be 
sold for more than its nominal worth, it is 
“above par;” if for less, it is “below par.” 
Ft. Edward v. Fish, 156 N. Y, 363, 50 N. E. 
973; Evans v. Tillman, 88 S. C. 238, 17 S. B. 
49; Conover vy. Smith, 83 CaL App. 227, 256 
P. 835, 888; Town of Buffalo v. Walker, 126 
Okl. 6, 257 P. 766, 770; Boston & M. R. R. 
v. U. S. (©. C. A.) 265 F. 578, 579. 


—Par of exchange. In mercantile law. The 
precise equality or equivalency of any given 
sum or quantity of money in the coin of one 
country, and the like sum or quantity of mon- 
ey in the coin of any other foreign country 
into which it is to be exchanged, supposing 
the money of such country to be of the pre- 
cise weight and purity fixed by the mint 
standard of the respective countries. Story, 
Bills, § 30. Murphy v. Kastner, 50 N. J. Eq. 
220, 24 A. 564; Blue Star S. S. Co. v. Keyser 
(D. C.) 81 F. 510; Delafield v. Illinois, 26 
Wend. (N. Y.) 224. The par of the currencies 
of any two countries means the equivalence 
of a certain amount of the currency of the 
one in the currency of the other, supposing the 
currency of both to be of the precise weight 
and purity fixed by their respective mints. 
The exchange between the two countries is 
said to be at par when bills are negotiated 
on this footing; å. e., when a bill for £100 
drawn. on London sells in Paris for 2,520 frs., 
and vice versa. Bowen, Pol. Econ. 284. See 
11 East, 267. 


PAR. Lat. Equal. 


—Par delictum. Equal guilt. “This is not a 
case of par delictum, It is oppression on one 
side and submission on the other. It never 
can be predicated as par delictum when one 
holds the rod and the other: bows to it” 6 
Maule & 8. 165. See In Pari Delicto. 


—Par oneri. Equal to the burden or charge, 
or to the detriment or damage. 


--Par in parem imperium non habet. Jenk. 
Cent. 174. An equal has no dominion over an 
equal. 


PARACHRONISM. Error in the computa- 
tion of time. 


PARACIUM. The tenure between parceners, 
viz., that which the youngest owes to the 
eldest without homage or. service. Domes- 
day. 
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PARAGE, or PARAGIUM. An equality of 
blood or dignity, but more especially of land, 
in the partition of an inheritance between co- 
heirs. Co. Litt. 166b. More properly, how- 
ever, an equality of condition among nobles, 
or persons holding by a noble tenure. Thus, 
when a fief is divided among brothers, the 
younger hold their part of the elder by par- 
age; 4 e., without any homage or service. 

Also the portion which 2 woman may ob- 
tain on her marriage. Cowell. 


PARAGRAPH. A distinct part of a discourse 
or writing relating to a particular point. 

An entire or integral statement of a cause 
of action equivalent to a count at common 
law. Bailey v. Mosher, 63 F. 488, 11 C. C. A. 
304. 

A part or section of a statute, pleading, af- 
fidavit, ete., which contains one article, the 
sense of which is complete. McClellan v. 
Hein, 56 Neb. 600, 77 N. W. 120; Hill v. Fair- 
haven & W. R. Co., 75 Conn. 177, 52 A. 725; 
Marine v. Packham, 52 F. 579, 3 C. C. A. 
210. The term in an act of congress will be 
construed to mean section whenever to do so 
accords with the: legislative intent; Alfrey 
v. Colbert, 168 F, 231, 93 C. C. A. 517. 


PARALLEL. ‘Extending in the same direc- 
tion and in all parts equidistant; having the 
same direction or tendency. Postal TeL C. 
Co. v. R. Co., 88 Va. 920, 14 S. E. 803. 


In the specification of a patent the word has 
been construed in its popular sense of going side 
by side and not in its purely mathematical sense; 
2 App. Cas. 423; and so in Fratt v. Woodward, 32 
Cal. 231, 91 Am. Dec. 573; Williams v. Jackson, 5 
Johns. (N. Y.) 489; where it was held that parallel 
lines were not necessarily straight lines. 

For two lines of street railway to be “parallel,” 
within the meaning of a statute, it may not be 
necessary that the two lines should be parallel for 
the whole length of each or either route. Exact 
parallelism is not contemplated. Cronin v. High- 
land St. Ry. Co., 144 Mass. 254, 10 N. E. 833. And 
see East St. Louis Connecting Ry. Co. v. Jarvis, 34 
C. ©. A. 639, 92 F. 735; Louisville & N. R. Co. v. 
Kentucky, 16 S. Ct. 714, 161 U, S, 677, 40 L, Ed, 849, 


PARALYSIS. In its popular rather than 
medical sense, signifies that the part of the 
body so. afflicted, as au arm, is numb. Hudson 
v. Kansas City Rys. Co. (Mo. Sup.) 246 8. W. 
576, 578. 


PARAMOUNT.. Above; upwards. Kelh. 
Norm. Dict. Paramount especifié, above spec- 
ified. Plowd. 209a. 

Higher; supérior. Malone v. Kansas City 
Rys. Co. (Mo. App.) 232 S. W. 782, 785. That 
which is superior; usually applied to the 
highest lord of the fee of lands, tenements, 
or hereditaments, as distinguished from the 
mesne (or intermediate) lord.. Fitzh. Nat. 


Brev. 135. : 


PARAMOUNT EQUITY. An equitable right 
or claim which is prior, superior, or prefer- 
able to that with which it is compared. 
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PARAMOUNT TITLE. In the law of real 
property, properly one which is superior to 
the title with which it is compared, in the 
sense that the former is the source or origin 
of the latter. It is, however, frequently used 
to denote a title which is simply better or 
stronger than another, or will prevail over it 
(Isaacs v. Maupin, 191 Ky. 527, 231 S. W. 49, 
51). But this use is scarcely correct, unless 
the superiority consists in the seniority of 
the title spoken of as “paramount.” See 
Hoopes y. Meyer, 1 Nev. 444; Jones & Brin- 
disi, Inc., v. Bernstein, 119 Mise. Rep. 697, 
197 N. Y. S. 268, 265. 


PARANOIA, 


PARAPH. A flourish at the end of a signa- 
ture. In the Middle Ages tlis was a sort of 
rude safeguard against forgery. Webster, 
Dict. 

Also, as in Louisiana, the signature itself, 
such as. the official signature of a notary. 
Harz v. Gowland, 126 La. 674, 52 So. 986- 
988. 


PARAPHERNA. In the civil law. Goods 
brought by wife to husband over and above 
her dowry (dos). Voce. Jur. Utr.; Fleta, lib. 
5, c. 23, § 6; Mack. C. L. § 529. 


See Insanity. 


In medieval times the “res parapherna”’ were all 
the goods other than the “dos.” These the husband 
did not own and of them the wife could make her 
will, 3 Holdsw. Hist. E. L. 426. 


PARAPHERNAL PROPERTY. 
phernalia, 


See Para- 


PARAPHERNALIA. The separate property 
of a married woman, other than that which 
is included in her dowry, or dos. 

The separate property of the wife is di- 
vided into dotal and extradotal. Dotal prop- 
erty is that which the wife brings to the 
husband to assist him in bearing the ex- 
penses of the marriage establishment. Ex- 
tradotal property, otherwise called ‘para- 
phernal property,” is that which forms no 
part of the dowry. Civ. Code La. art. 2335. 
It is property brought te the marriage by 
one of the spouses, There can be no such 
thing as paraphernal property prior to mar- 
riage; Le Boeuf v. Melancon, 131 La. 148, 59 
South. 102. 

Those goods which a woman is allowed to 
have, after the death of her husband, besides 
her dower, consisting of her apparel and or- 
naments, suitable to her rank and degree. 2 
Bl. Comm, 436. 

Those goods which a wife could bequeath 
by her testament. 2 Poll. & Maifl. 427. 


PARAPHERNAUX, BIENS. Fr. In French 
law. All the wife’s property which is not 
subject to the régime dotal; and of these 
articles the wife has the entire administra- 
tion; but she may allow the husband to en- 
joy them, and in that case he is not liable to 
account. Brown. 


PARCELLA TERRA 


PARASCEVE. The sixth day of the last 
week in Lent, particularly called “Good Fri- 
day.” In English law, it is a dies non ju- 
ridicus. 


PARASYNEXIS. In the civil law. A con- 
venticle, or unlawful meeting. 


PARATITLA. In the civil law. Notes or ab- 
stracts prefixed to titles of law, giving a sum- 
mary of their contents. Cod. 1, 17, 1, 12. 
An. abbreviated explanation of some titles or 
books of the Code or Digest. 


PARATUM HABEO. Lat. I have him in 
readiness. The return by the sheriff to a 
capias ad respondendum, signifying that he 
has the defendant in readiness to be brought 
into court. This was a fiction, where the de- 
fendant was at large. Afterwards he was re- 
quired, by statute, to take bail from the de 
fendant, and he returned cepi corpus and bail- 
bond. But still he might be ruled to bring in 
the body; White v. Fitler, 7 Pa. 535. 


PARATUS EST VERIFICARE. Lat. He is 
ready to verify. The Latin form for conclud- 
ing a pleading with a verification, (q. v.) 


PARAVAIL. Inferior; subordinate. Ten- 
ant paravail signified the lowest tenant of 
land, being the tenant of a mesne lord. He 
was so called because he was supposed to 
make “avail” or profit of the land for anoth- 
er. Cowell; 2 Bl, Comm. 60. 


PARCEL, v. To divide an estate. Bac. Abr. 
Conditions (0). 


PARCEL, n. 
See Package. . 

The word “parcel” is not a sufficient de- 
scription of the property alleged in an in- 
dictment to have been stolen. The prison- 
er was indicted for stealing “one parcel, of 
the value of one shilling, of the goods,” ete. 
The parcel in question was taken from the 
hold of a vessel, out of a box broken open by 
the prisoner. Held an insufficient descrip- 
tion; 7 Cox, ©. ©. 138. 

A part or portion of land. See State v. 
Jordan, 36 Fla. 1, 17 South. 742; Miler v. 
Burke, 6 Daly {N. Y.) 174; Johnson v. Sir- 
ret, 158 N. Y. 51, 46 N. E. 1035; Chicago, M. 
& St. P. Ry. Co. v. Town of Churdan, 196 
Iowa, 1057, 195 N. W. 996, 997. A part of an 
estate. Martin v. Cole, 38 Iowa, 141; 1 
Comyns, Dig. Abatement (H 51), Grant (E 
10). ït may be synonymous with lot. Terre 
Haute v. Mack, 189 Ind. 99, 38 N. E. 468. 


A small package or bundle. 


PARCEL MAKERS. Two officers in the ex- 
chequer who formerly made the parcels or 
items of the escheators’ accounts, wherein 
they charged them with everything they had 
levied for the king during the term of their 
office. Cowell. 


PARCELLA TERRA. A parcel of land, 


‘PARCELS 


PARCELS. A description of property, 
formerly set forth in a conveyance, together 
with the boundaries thereof, in order to its 
easy identification. 


PARCELS, BILL OF. An account of the 
items composing a parcel or package of goods, 
transmitted with them to the purchaser, See, 
further, Bill of Parcels under “Bill,” 8. 


PARCENARY. The state or condition of 
holding title to lands jointly by parceners, 
before the common inheritance has been di- 
vided. Center v. Kramer, 112 Ohio St. 269, 
147 N. E. 602, 605. 


PARCENER. A joint heir; one who, with 
others, holds an estate in co-parcenary, (q. 
v.) 


PARCHMENT. Sheep-skins dressed for writ- 
ing, so called from Pergamus, Asia Minor, 
where they were invented. Used for deeds, 
and used for writs of summons in England 
previous to the judicature act, 1875, Whar- 
ton. 

The skin of a lamb, sheep, goat, young calf, 
or other animal, prepared for writing on; 
also, any of various papers made in imita- 
tion thereof. Webster, Dict. 


PARCO FRACTO. Pound-breach; also the 
name of an old English writ against one who 
violently breaks a pound and takes beasts 
which, for some trespass done, or some other 
just cause, were lawfully impounded. 


PARCUS. A park, (qg. v.) 
cattle. Spelman. 


A pound for stray 


PARDON.. An act of grace, proceeding from 
the power intrusted with the execution of 
the laws, which exempts the individual on 
whom it is bestowed from the punishment 
the law inflicts for a crime he has commit- 
ted. U. S. v. Wilson, 7 Pet. 160, 8 L. Ed. 646; 
Ex parte Garland, 4 Wall. 380, 18 L. Ed. 366; 
Ex parte Wells, 18 How. 307, 15 L. Ed. 421; 
Moore v. State, 43 N. J. Law, 241, 39 Am. Rep. 
558; Rich v. Chamberlain, 104 Mich. 436, 62 
N. W. 584, 27 L. R. A. 573; Edwards v. Com., 
78 Va. 39, 49 Am. Rep. 377; Jamison v. Flan- 
ner, 116 Kan. 624, 228 P. 82, 86, 35 A. I. R. 
973; Dover v. Bickle, 171 Ark. 683, 285 S. W. 
386, 387; Ex parte Rice, 72 Tex. Cr. R. 587, 
162 S. W. 891, 899; People v. Hale, 64 Cal. 
App. 523, 222 P. 148, 151. It releases pun- 
ishment and blots out the existence of guilt, 
so that in the eyes of the law the offender 
is aS innocent as if he had never committed 
the offense. U. S. ex rel. Palermo v., Smith 
(C. C. A.) 17 F.(2d) 534, 535; Ex parte Jones, 
25 OklL Cr. 347, 220 P. 978, 34 A. L. R. 206. 

A “pardon” releases thë offender from the 
entire punishment prescribed for the offense, 
and from all the disabilities consequent on 
his conviction, while by a “parole” a con- 
vict is merely released ‘before the expiration’ 
of hig term, to remain subject during the re- 
mainder thereof, to supervision. by the pyb- 
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lic authority, and to return to imprisonment 
on violation of the ċondition of the parole. 
Board of Prison Com’rs y. De Moss, 157. Ky. 
289, 163 S. W. 183, 187. 

A pardon, to be efféctive, must be accepted ; 
Burdick v. U. S., 286 U. S. 79, 35 S. Ct. 267, 
268, 59 L. Ed. 476; but a commutation is 
merely a cessation of the exercise of sover- 
eign authority, and does not obliterate guilt 
nor restore civil rights, and need not be ac- 
cepted by the convict to be operative; Chap- 
man v. Scott (D. C.) 10 F.(2d) 156, 159; In re 
Charles, 115 Kan: 323, 222 P. 606, 608 A 
commutation is simply a remission of a part 
of the punishment, a substitution of a less 
penalty for the one originally imposed; State 
y. District Court of Eighteenth Judicial Dist. 
in and for Blaine County, 73 Mont, 541, 237 
P. 525, 527; while a “pardon” avoids or ter- 
minates punishment for crime; U. S., v. Com- 
missioner of Immigration at Port of New 
York (C. C. A.) 5 F.(2d) 162, 165. 

The distinction between amnesty and par- 
don is one rather of philological interest than 
of legal importance. Knote v. U. S., 95 U. S. 
149, 158, 24 L. Ed. 442, 448. This is so as to 
their ultimate effect, but there are incidental 
differences of importance. They are of dif- 
ferent character and have different purposes. 
The one overlooks offense; the other remits 
punishment. The first is usually addressed 
to crimes against the sovereignty of the state, 
to political offenses, forgiveness being deem- 
ed more expedient for the public welfare 
than prosecution and punishment. The sec- 
ond condones infractions of the peace of the 
state. Ammesty is usually general, addressed 
to classes. or even communities—a legislative 
act, or under legislation, constitutional or 
statutory—the act of the supreme magis- 
trate. There may or may not be distinct acts 
of acceptance. If other rights are dependent 
upon it and are asserted, there is affirmative 
evidence of acceptance. Burdick v. U. S., 236 
U. 8. 79, 35 S. Ct. 267, 271, 59 L. Ed. 476. 
“Pardon” applies only to the individual, re- 
leases him from the punishment fixed by law 
for his specific offense, but does not affect the 
criminality of the same or similar acts when 
performed by other persons or repeated by 
the same person, 


Absolute or Unconditional Pardon 


One which frees the criminal without any 
condition whatever. 

That which reaches both the punishment 
prescribed for the offense and the guilt of 
the offender. It obliterates in legal contem- 
plation the offense itself. Ex parte Collins, 
82 Okl. Cr. 6, 239 P. 693, 696. 


Conditional Pardon 


One to which a condition is annexed, per- 
formance of which is necessary to the. valid- 


‘ity of the pardon. Ex parte Hunt, 10. Ark. 


284; State v.. Fuller, 1. McCord. (S.: C.) 178. 
A pardon which. does. not, become operative 
until the grantee has performed :some. spe-, 
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cific act, or where it becomes void when some 
specific event transpires. Ex parte Collins, 
82 Okl. Cr. 6, 239 P. 698, 697. One granted 
on the condition that it shall only endure un- 
til the voluntary doing of some act by the 
person pardoned, or that it shall be revoked 
by a Subsequent act on his part, as that he 
shall leave the state and never return. Ex 
parte Janes, 1 Nev. 319; State v. Wolfer, 
53 Minn. 135, 54 N. W. 1065, 19 L. R. A. 783, 
39 Am. St. Rep. 582; State v. Barnes, 32 S. 
C. 14, 10 S. E. 611, 6 L. R. A. 743, 17 Am. St. 
Rep. 832; People v. Burns, 77 Hun, 92, 28 
N. Y. S. 300. < 
General Pardon 


One granted to all the persons participating 
in a given criminal or treasonable offense 
generally political), or to all offenders of a 
given class or against a certain statute or 
within certain limits of time. But “amnes- 
ty” is the more appropriate term for this. 
It may be express, as when a general decla- 
ration is made that all offenders. of a certain 
class Shall be pardoned, or implied, as in case 
of the repeal of a penal statute. Roberts v. 
State, 2 Over. (Tenn,) 423. 


PARDONERS. In old English law. Persons 
who carried about the pope’s indulgences, and 
sold them to any. who would buy them. 


PARENS. Lat. In Roman law. A parent; 
originally and properly only the father or 
mother of the person spoken of; but also, by 
an extension of its meaning, any relative, 
male or female, in the line of direct ascent. 


“Parens” est nomen generale ad omne genus 
cognationis, “Parent” is a name general for 
every kind of relationship. Co. Litt. 80; Lit- 
tleton § 108; Mag. Cart. Joh. ec. 50. 

PARENS PATRI-E. Father of his country; 
parent of the country. In England, the king. 
In the United States, the state, as a sover- 
eign—referring to the sovereign power of 
guardianship over persons under disability ; 
In re Turner, 145 P. 871, 872, 94 Kan. 115, 
Ann. Cas. 1916€, 1022; such as minors, and 
insane and incompetent persons; McIntosh 
v, Dill, 86 Okl. 1, 205 P. 917, 925. 


PARENT. The lawful father or the mother 
of a person. Appeal of Gibson, 154 Mass. 378, 
28 N. E. 296; Elis v, Hewitt, 15 Ga. App. 
693, 84 S. E. 185, 187; In re Tombo, 86 Mise. 
361, 149 N. Y. S. 219, 221; Ex parte Mason, 
5 N. C. 336. One who procreates, begets, or 
brings forth offspring. McDonald v. Texas 
Employers’ Ins. Ass’n (Tex. Civ. App.) 267 
S. W. 1074, 1075. 

This word is distinguished from “ances- 
tors” in including only the immediate pro- 
genitors of the person, while the latter em- 
braces his more remote relatives in the as- 
cending line. The word ‘parents” should 
therefore not ordinarily be construed to in- 
clude grandparents. In re Spooner’s Estate, 
172 Wis. 174, 177 N. W. 598, 600. But by 


PARENTICIDE 


the cfvil law, grandfathers.and grandmothers, : 
and other-ascendants, were, in certain cases, 
considered parents. Dict. de Jur. Parents. 
See Com. v. Anderson, 1 Ashm. (Pa.) 55; 2 
Kent 159; 5 East 223. . : 

The term literally can apply only to a fa- 
ther or mother related by blood, including 
the parent of an illegitimate child; Common- 
wealth v. Wibner, 73 Pa. Super. Ct. 349, 351; 
and excluding a stepfather or stepmother or 
one standing in loco parentis; State v. Dis- 
trict Court of Second Judicial Dist. of Mon- - 
tana in and for Silver Bow County, 218 P. 
802, 804, 66 Mont. 427; State v. Barger, 14 
Ohio App. 127, 128; In re Remske, 95 Misc. 
330, 160 N. Y. S. 715, 716; Coakley v. Coak- 
ley, 216 Mass. 71, 102 N. E. 930, 932, Ann. 
Cas. 1915A, 867. In statutes, however, the 
word is commonly construed as including a 
stepmother; State v. Juvenile Court of Ram- 
sey County, 163 Minn. 312, 204 N. W. 21, 22 
(see, also, Sovereign Camp, W. O. W., v. Cole, 
124 Miss. 299, 86 So. 802, 804); and likewise 
adopting parents; Ransom v., New York C. 
& St. L. Ry. Co., 93 Ohio St. 223, 112 N. Ð. 
586, L. R. A. 19168, 704; Commonwealth v. 
Kirk, 212 Ky. 646, 279 S$. W. 1091, 1092, 44 
A. L. R. 816; In ré Yates’ Estate, 108 Kan. 
721, 196 P. 1077; but not as including the 
father of an illegitimate child; People v; 
Rupp, 219 Wl. App. 269, 271; Howard v. 
U. S. (D. C.) 2 F.(2d) 170, 173; Ex parte New- 
some, 212 Ala. 168, 102 So. 216, 218; People 
v. Fitzgerald, 167 App. Div. 85, 152 N. Y. S. 
641, 643; State ex rel. Canfield v. Porter- 
field, 222 Mo. App. 558, 292 S. W. 85, 86. 


PARENTAGE. Kindred in the direct ascend- 
ing line. See 2 Bour. Inst. n. 1955, 


PARENTELA. The sum of those persons 

who trace descent from one ancestor. 2 Poll. 

& Maitl. 296. . 
. In Old English Law - 


Parentela, or de parentela se tollere, sig- 
nified a renunciation of one’s kindred and 
family. This was, according to ancient cus- 
tom, done in open court, before the judge, 
and in the presence of twelve men, who made 
oath that they believed it was done for a just 
cause. We read of it in the laws of Henry I. 
After such abjuration, the person was in- 
eapable of inheriting anything from any of 
his relations, etc. Ene. Lond. 


PARENTHESIS. Part of a sentence occur- 
ring in the middle thereof, and inclosed be- 
tween marks like ( ), the omission of which 
part would not injure the grammatical con- 
struction of the rest of the sentence. Whar- 
ton; In re Schilling, 58 Fed. 81, 3 G C. A. 
440. A word, phrase, or sentence, by way 
of comment or explanation, inserted in, or 
attached to, a sentence which would be gram- 
matically complete without it. State v. Mor- 
gan, 133 La. 1083, 63 So. 509, 512. 


PARENTICIDE.. One who murders a par- 
ent; also the crime so committed, 


PARENTICIDE 


Parentum est liberos alere etiam nothos. It is 
the duty of parents to support their children 
even when illegitimate. Lofft, 222. 


PARERGON. One work executed in the in- 
tervals of ancther; a subordinate task. Par- 
ticularly, the name of a work on the Canons, 
in great repute, by Ayliffe. 


PARES. Lat. A person’s peers or equals; 
as the jury for the trial of causes, who were 
. originally the vassals or tenants of the lord, 
being the equals or peers of the parties liti- 
gant; and, as the lord’s vassals judged each 
other in the lord’s courts, so the sovereign’s 
vassals, or the lords themselves, judged each 
other in the severcign’s courts. 3 Bl. Comm. 
349. 


PARES CURIA. Peers of the court. Vas- 
sals who were bound to attend the lord’s 
court. 


PARES REGNI. 
man. 


Peers of the realm. Spel- 


PARESI!IS. In medical jurisprudence. Pro- 
gressive general paralysis, involving or lead- 
ing to the form of insanity known as “demen- 
tia paralytice.” Popularly, but not very cor- 
rectly, called “softening of the brain.” See 
Insanity. o. 

The term is applied to a group of mental 
and bodily symptoms, developing usually late 
in life and as a result of previous syphilis. 
The condition differs from the various insan- 
ities, in that definite alterations of the sur- 
face of the brain and its membranes are 
found, in the form of chronic inflammation. 
Less of memory, passionate outbursts, delu- 
sions of grandeur, restlessness and insomnia, 
with final absolute dementia, are the chief 
mental symptoms, while physically muscular 
weakness, tremor, particularly of the lips 
and tongue, ataxia, and various convulsive 
seizures are seen. 


PARI CAUSA. Lat. With equal right; up- 
on an equal footing; equivalent in rights or 
claims, ` : 


PARI DELICTO. Lat. In equal fault; ina 
similar offense or crime; equal in guilt or in 
legal fault. See In pari delicto. 


PARI MATERIA. Lat. Of the same matter; 
on the same subject; as, laws pari materia 
must be construed with reference to each 
other. Bac. Abr. “Statute,” I, 3. 


PARI MUTUEL. A mutual stake or wager; 
a betting pool. Utah State Fair Ass’n v. 
Green, 68 Utah, 251, 249 P. 1016, 1028. See, 
also, Pompano Horse Club v. State, 93 Fla. 
415, 111 So. 801, 813, 52 A. L. R. 51. 


PARI PASSU. Lat. By an equal progress; 
equably; ratably; without preference. 
Coote, Mortg. 56. Used especially of credi- 


tors who, in marshalling: assets, are entitled: 
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to receive out of the same fund without any 
precedence over each other. 


PARI PASSU BONDS. A name given in 
Scotland to certain bonds secured upon lands 
which share an equal benefit of the security. 
Where several securities are created over the 
same lands by separate bonds and disposi- 
tions in security, they would ordinarily have 
priority according to the date of registration 
of the sasine or bond, as the case may be. 
If it is intended to have them rank as pari 
passu, it is usual to insert a clause in each 
bond declaring that they shall be so ranked 
without regard to their priority of registra- 
tion. 9 Jurid. Rev. 74. 


PARI RATIONE. Lat. - For the like reason; 
by like mode of reasoning. 


Paria copulantur paribus. 


Like things unite 
with like. Bac. Max. . 


Paribus sententiis reus absolvitur. Where the 
opinions are equal, [where the court is equal- 
ly divided,] the defendant is acquitted. 4 
Inst. 64. 


PARIENTES. In Spanish law. Relations. 
White, New Recop. b. 1, tit. 7, c. 5, § 2. 


PARIES. Lat. 
Paries est, sive murus, sive maceria est. 
50, 16, 157. 


PARIES COMMUNIS. A common wall; a 
party-wall. Dig. 29, 2, 39. 


In the civil law. A wall. 
Dig. 


PARIS, DECLARATION OF. See Declara- 
tion. 


PARISH.. 


In English Ecclesiastical Law 


A circuit of ground, committed to the 
charge of one parson or vicar, or other min- 
ister having cure of souls therein. 1 BI. 
Comm. 111. Wilson v. State, 34 Ohio St. 
199. The precinct of a parish church, and 
the particular charge of a setular priest. 
Cowell. An ecclesiastical division of a town 
or district, subject to the ministry of one 
pastor. Brande. 


In New England 


A divisicn of a town, originally territorial, 
but which now constitutes a quasi-corpora- 
tion, consisting of those connected with a cer- 
tain church. See Weston v. Hunt, 2 Mass, 
501. Synonymous with church and used in 
the same sense as society. Ayres v. Weed, 
16 Conn. 299. A corporation established. for 
the maintenance cf public worship, which 
may be coterminous with a town, or include 
only part of it. 

A precinct or parish is a corporation es- 
tablished solely for the purpose of maintain- 
ing public worship, and its powers are lim- 
ited to that. object. It may raise money: for 
building and keeping in’ repair its meeting- 


1825 


house and supporting its minister, but for no 
other purpose. A town is a civil and political 
corporation, established for municipal pur- 
poses. They may both subsist together in 
the same territory, and be composed of the 
same persons, Milford v. Godfrey, 1 Pick. 
(Mass.) 91. . 

In Pennsylvania the term has no lega 
signification and is used merely in its general 
sense.. If used there in ecclesiastical divi- 
sicns, it has just such importance and sig- 
nificance as may be given it under ecclesi- 
astical regulations. In re St. Casimir’s Polish 
Roman Catholic Church of Shenandoah, 273 
Pa. 494, 117 A. 219, 220. 


In Louisiana 


A territorial division of the state corre- 
sponding to what is elsewhere called a “coun- 
ty.” See Sherman v. Parish of Vermillion, 
51 La. Ann, 880, 25 So. 588; Attorney Gen- 
eral v. Detroit Common Council, 112 Mich. 
148, 70 N. W. 450, 37 L. R. A. 211. 


PARISH APPRENTICE. In English law. 
The children of parents unable to maintain 
them may, by law, be apprenticed, by the 
guardians or overseers of their parish, to 
such persons as may be willing to receive 
them as apprentices. Such children are 
called “parish apprentices.” 2 Steph. Comm. 
230. 


PARISH CHURCH. This expression has va- 
rious significations. It is applied sometimes 
to a select body of Christians, forming a local 
Spiritual association, and sometimes to the 
building in which the public worship of the 
inhabitants of a parish is celebrated; but 
the true legal notion of a parochial church 
is a consecrated place, having attached to it 
the rights of burial and the adininistration 
of the sacraments. Story; J., Pawlet v. Clark, 
9 Cranch, 326, 3 L. Ed. 735. 


PARISH CLERK. In English law. An offi- 
cer, in former times often in holy orders, and 
appointed to officiate at the altar; now his 
duty consists chiefly in making responses in 
church to the minister. By common law he 
has a freehold in his office, but it seems now 
to be falling into desuetude. 2 Steph. Comm. 
700; Mozley & Whitley. 


PARISH CONSTABLE. A petty constable 
exercising his functions within a given par- 
ish. Mozley & Whitley. See Constable. 


PARISH COURT. The name of a court es- 
tablished in each parish in Louisiana, and 
corresponding to the county courts or com- 
mon pleas courts in the other states. It has 
a limited civil jurisdiction, besides general 
probate powers. 


PARISH OFFICERS. Church-wardensg, over- 
seers, and constables. 


PARISH PRIEST. In English law. The par- 
son; a minister who holds a parish as a ben- 
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efice. If the predial tithes are appropriated, 
he is called “rector ;” if impropriated, “vic- 
ar.” Wharton. 


PARISHIONERS. Members of a parish. In 
England, for many purposes they form a 


‘body politic. 


PARITOR. A beadle; a summoner to the 
courts of civil law. 


Parium eadem est ratio, idem jus. Of things 
equal, the reason is the same, and the same 
is the law. 


The judgment of 
peers; trial by a jury of one’s peers or equals. 


PARK, v. Voluntarily and temporarily to 
leave an automobile, especially on a street 
or highway, when not in use. Kastler v. 
Tures, 191 Wis. 120, 210 N. W. 415, 417; Ex 
parte Corvey, 220 Mo. App. 602, 287 S. W. 
879, 881. 


PARK, n. 
tn English Law 


A tract of inclosed ground privileged for 
keeping wild beasts of the chase, particularly 
deer; an inclosed chase extending only over 
a man’s own grounds. 2 Bl. Comm. 38; 138 
Car. II, c. 10. A pound. Reg. Orig. 166; 
Cowell. 

In American Law 


An inclosed pleasure-ground in or near a 
city, set apart for the recreation of the pub- 
lic. Riverside v. MacLain, 210 Ill. 308, 71 
N. E. 408, 66 L. R. A. 288, 102 Am. St. Rep. 
164; People v. Green, 52 How. Prac. (N. Y.) 
440; Archer vy. Salinas City, 98 Cal. 43, 28 
P. 839, 16 L. R. A. 145; Ehmen v. Gothen- 
burg, 50 Neb. 715, 70 N. W. 237. A pleasure 
ground for the recreation of the public to 
promote its health and enjoyment. Booth v. 
City of Minneapolis, 163 Minn. 228, 208 N. W. 
625, 626; Williams v. Gallatin, 229 N. Y. 
248, 128 N. E. 121, 122,18 A. L. R. 1238. 

A piece of ground: enclosed for purposes of 
pleasure, exercise, amusement, or ornament. 
Perrin v. R. Co., 86 N. Y. 120; Blank v. 
Browne, 216 N. Y. S. 664, 668, 217 App. Div. 
624. A -place for the resort of the public 
for recreation, air, and light; a place open 
for everyone. Price v. Plainfield, 40 N. J. L. 
613; Kennedy v. City of Nevada, 222 Mo. 
App. 459, 281 S. W. 56, 58. A detached tract 
of ground set apart and maintained for pub- 
lic use, generally of quite sizable proportions 
devoted to purposes of ornamentation and 
recreation, usually. platted out with trees and 
ornamented in a way pleasing to the eye as 
well as furnishing an opportunity for open- 
air recreation. Kupelian v.: Andrews, 282 N. 
Y. 278, 185 N. E. 502, 503; Ramstad v. Carr, 
81 N. D. 504, 154 N. W. 195, 200, L. R. A. 
1916B, 1160; Los Angeles County v, Dodge, 
51 Cal. App. 492, 197 P. 403, 409. 

As applied to pleasure grounds and spaces 
or cpen places for public use or public recre- 
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ation owned by towns, the term is largely one 
of quite modern usage, and until recent years 
such places were in popular speech spoken 
of as “squares” and “commons.” Woodward 
v. City of Des Moines, 182 Iowa, 1102, 165 
N. W. 318, 314. 


PARK-BOTE. To be quit of inclosing a park 
or any part thereof. 


PARKER. 


PARKING. In municipal law and adminis- 
tration, A strip of land, lying either in the 
middle of the street or in the space between 


A park-keeper. 


the building line and the sidewalk, or between . 


the sidewalk and the driveway, intended to be 
kept as a park-like space, that is, not built 
upon, but beautified with turf, trees, flower- 
beds, ete. See Downing v. Des Moines, 124 
Iowa, 289, 99 N. W. 1066. See, also, Park- 
way. 


PARKING PLACE. A place where motor ve- 
hicles may be left parked or standing and 
removed by the owner at pleasure. Mobile 
Light & R. Co., 211 Ala. 525, 101 So, 177, 178, 
84 A. L. R. 921. 


PARKWAY. An ornamental part of a street 
which may be used for recreation purposes. 
Kupelian v. Andrews, 233 N. Y. 278, 185 N. E. 
502. In that sense, substantially synonymous 

- with “parking” (qg. v.). Also, an attractive 
street or highway, ornamented with shrub- 
bery and the like. Municipal Securities Cor- 
poration v. Kansas City, 265 Mo. 252, 177 S. 
W, 856, 860. 


PARLE HILL, or PARLING HILL. A hill 
where courts were anciently held. Cowell. 


PARLIAMENT. The supreme legislative as- 
sembly of Great Britain and Ireland, con- 
sisting of the king or queen and the three es- 
tates of the realm, viz., the lords spiritual, 
the lords temporal, and the commons. 1 BI. 
Comm, 153. 


High Court of Parliament 


In English law. The English parliament, 
as composed of the house of peers and house 
of commons; or the house of lords sitting in 
its judicial capacity. 


PARLIAMENTARY. Relating or belonging 
to, connected with, enacted by or proceeding 
from, or characteristic of, the English parlia- 
ment in particular, or any legislative body 
in general. 


PARLIAMENTARY AGENTS. Persons who 
act as solicitors in promoting and carrying 
private bills through parliament. They are 
usually attorneys or solicitors, but they do 
not usually confine their practice to this par- 
ticular department. Brown. 


PARLIAMENTARY COMMITTEE. A com- 
mittee of members of the house of peers. or 
of the house of commons, appointed by either 
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house for the purpose of making inquiries, by 
the examination of witnesses or otherwise, 
into matters which could not be conveniently 
inquired into by the whole house. Wharton. 


PARLIAMENTARY LAW. The general body 
of enacted rules and recognized usages which 
governs the procedure of legislative assem- 
blies and other deliberative bodies, 


PARLIAMENTARY TAXES. See Tax. 


PARLIAMENTUM. L. Lat. A legislative 
body in general or the English parliament in 
particular, 


PARLIAMENTUM DIABOLICUM. A parlia- 
ment held at Coventry, 38 Hen. VI., wherein 
Edward, Earl of March, (afterwards King Ed- 
ward IV.,) and many of the chief nobility 
were attainted, was so called; but the acts 
then made were annulled by the succeeding 
parliament. Jacob. 


PARLIAMENTUM INDOCTUM. Unlearned 
or lack-learning parliament. A name given 
to a parliament held at Coventry in the sixth 
year of Henry IV. under an ordinance requir- 
ing that no lawyer should be chosen knight, 
citizen, or burgess; “by reason whereof,” says 
Sir Edward Coke, “this parliament was fruit- 
less, and never a good law made thereat.” 4 
Inst. 48; 1 Bl. Comm. 177. 


PARLIAMENTUM INSANUM. A parliament 
assembled at Oxford, 41 Hen. III., so styled 
from the madness of their proceedings, and 
because the lords came with armed men to it, 
and contentions grew very high between the 
king, lords, and commons, whereby many ex- 
traordinary things were done. Jacob. 


PARLIAMENTUM RELIGIOSORUM. In most 
convents there has been a common room into 
which the brethren withdrew for conversa- 
tion ; conferences there being termed “pertia- 
mentum.” Likewise, the societies of the two 
temples, or inns of court, call that assembly of 
the benchers or governors wherein they confer 
upon the common affairs of their several 
houses a “parliament.” Jacob. 


Parochia est locus quo degit populus alicujus 
ecelesiæ. 5 Coke, 67. A parish is a place in 


which the population of a certain church re- 


sides. 


PAROCHIAL. 
parish. 


Relating or belonging to a 


PAROCHIAL CHAPELS. In English law. 
Places of public worship in which the rites. 
of sacrament and sepulture are performed. 
PAROL. A word;. speech; hence, oral or 
verbal; expressed or evidenced by speech 
only; not expressed by writing; not ex- 
pressed by sealed instrument. 

The pleadings in an action are also, in old 
law French, denominated the “parol,” -be- 
cause they were. formerly actual vive voce. 
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pleadings in court, and not mere written al- 
legations, as at present. . Brown. 

As to parol “Agreement,” “Arrest,” “De- 
murrer,” “Evidence,” “Lease,” and “Promise,” 
see those titles. 


PAROLE. In military law. A promise giv- 
* en by a prisoner of war, when he has leave 
to depart from custody, that he will return 
at the time appointed, unless discharged. 
Webster. oO 

An engagement by a prisoner of war, upon 
being set at liberty, that he will not again 
take up arms against the government by 
whose forces he was captured, either for a 
limited: period or while hostilities continue. 

In criminal law. A conditional release; 
condition being that, if prisoner makes good, 
he will receive an absolute discharge from 
balance of sentence, but, if he does not, he 
will be returned to serve unexpired time. In 
re Eddinger, 236 Mich. 668, 211 N. W. 54, 55; 
Ex parte Collins, 32 Okl Cr. 6, 239 P. 693, 
697; Ex parte Mason, 29 Okl. Cr. 297, 233 P. 
785, T86; State v. Asher (Mo. Sup.) 246 8. W. 
911, 918; In re Court of Pardons, 97 N. J. Eq. 
555, 129 A. 624, 630; Ex parte Patterson, 94 
Kan. 439, 146 P. 1009, 1010, L. R. A. 1915F, 
541; Ex parte Thornberry, 254 S. W. 1087, 
300 Mo. 661; State v. Yates, 188 N. ©. 753, 
111 S. E. 837, 388; Crooks v. Sanders, 123.8. 
C. 28, 115 S. E. 760, 762, 28 A. L. R. 940; 
Board of Prison Com'rs v. De. Moss, 157 Ky. 
289, 163 S. W. 188, 187; Duehay v. Thompson 
(C. C. A.) 223 F. 305, 307; In re Sutton, 50 
Mont. 88, 145 P. 6, 8, Ann. Cas. 1917A, 1223. 


PAROLS DE LEY. L. Fr. Words of law; 
technical words. 


` 


Parols font plea. Words make the plea. 5 


Mod. 458. 
PARQUET. 


In French law. 1. The magis- 


trates who are charged with the conduct of’ 


proceedings in criminal cases and misde- 
meanors, 

2. That part of. the bourse which is re- 
served for stock-brokers, _ 


PARRICIDE. The crime of killing one’s fa- 
ther; also a person guilty of killing his fa- 
ther, 


PARRICIDIUM. Lat. In the civil law. 
Parricide; the murder of a parent. Dig. 48, 
9, 9. ; 


PARS. Lat. A part; a party to a deed, ac- 
tion, or legal preceeding. ` 


PARS ENITIA. In old English law. The 
privilege or portion of the eldest daughter in 
the partition of lands by lot. 


PARS GRAVATA. In old practice. A party 
aggrieved; the party aggrieved. Hardr. 50; 
3 Leon. 237. 


PARS PRO TOTO. Part for the whole; the 
name of a part used to represent the whole; 


PARTAGE 
as the roof for the house, ten spears for. ten 
armed men, etc. 


PARS RATIONABILIS. That part of a 
man’s goods which the law gave to his widow 
and children. 2 Bl. Comm. 492, 


PARS REA. A party defendant. St. Marlbr. 
e. 13. 


PARS VISCERUM MATRIS. Part of the 
bowels of the mother; 7 e., an unborn child. 


PARSON. The rector of a church; one that 
has full possession of all the rights of a paro- 
chial church. The appellation of “parson,” 
however it may be depreciated by familiar, 
clownish, and indiscriminate use, is the most 
legal, most beneficial, and most honorable ti- 
tle that a parish priest can enjoy, because 
such a one, Sir Edward Coke observes, and 
he only, is said vicem seu personam ecclesie 
gerere, (to represent and bear the person of 
the church.) 1 Bl. Comm. 384. 


PARSON IMPARSONEE. In English law. A 
clerk or parson in full possession of a benefice. 
Cowell, 


PARSON MORTAL. A rector instituted and 
inducted for his own life. But any collegiate 
or conventional body, to whom a church was 
forever appropriated, was termed “persona 
immortalis.” Wharton. 


PARSONAGE. A certain portion of lands, 
tithes, and offerings, established by law, for 
the maintenance of the minister who has the 
cure of souls. Tomlins. 

The word is more generally used for the 
house set apart for the residence of the min- 
ister. Mozley.& Whitley. See Wells’ Estate 
v. Congregational Church, 63 Vt. 116, 21 A. 
270; Everett v. First Presbyterian Church, 
53 N. J. Eq. 500, 32 A. 747; Reeves v. Reeves, 
5 Lea (Tenn.) 644;. State v. Kittle, 87 W. Va. 
526, 105 S. E. 775, 776; St. Joseph’s Church 
v. City of Detroit, 189-Mich. 408, 155 N. W. 
588, 590. 


PART. A portion, share, or purpart. One of 
two duplicate originals of a conveyance or 
covenant, the other being called “counter- 
part.” Also, in composition, partial or in- 
complete; as part payment, part perform- 
ance. Cairo y» Bross, 9 Ill. App. 406. 


PART AND PERTINENT. In the Scotch 
law of conveyancing. Formal words equiva- 
lent to the English “appurtenances.” Bell. 

As to part “Owner,” “Payment,” and “Per- 
formance,” see those titles. 


PARTAGE. In French law. A division made 
between co-proprietors of a particular estate 
held by them in common. It is the operation 
by means of which the goods of a succession 
are divided among the co-heirs; while licita- 
tion (qg. v.) Is an adjudication to the highest 
bidder of objects which are not divisible. 
Duverger, 


PARTE INAUDITA 


PARTE INAUDITA. Lat. One side being 
unheard. Spoken of any action which is tak- 
en eg parte, 


PARTE NON COMPARENTE. Lat. The par- 
ty not having appeared. The condition of a 
cause called “default.” 


Parte quacumque integrante sublata, tollitur 
totum. An integral part being taken away, 
the whole is taken away. 8 Coke, 41, 


Partem aliquam recte intelligere nemo potest, 
antequam totum, iterum atque iterum, perlegerit. 
3 Coke, 52. No one can rightly understand 
any part until he has read the whole again 
and again. 


PARTES FINIS. NIHIL HABUERUNT. In 
old pleading. The parties to the fine had 
nothing; that is, had no estate which could 
be conveyed by it. A plea to a fine which had 
been levied by a stranger. 2 BI. Comm. 857; 
1 P. Wms. 520. 


PARTIAL. 
part; not complete; 


PARTIAL ACCOUNT. An account of an 
executor, administrator, guardian, ete., not 
exhibiting bis entire dealings with the estate 
or fund from his appointment to final set- 
tlement, but covering only a portion of the 
time or of the estate. See Marshall v. Cole- 
man, 187 Ill. 556, 58 N. E. 628. 


PARTIAL AVERAGE. Another name for 
particular average. See Average. And see 
Peters v. Warren Ins. Co., 19 Fed. Cas. 370, 


PARTIAL EVIDENCE. 


PARTIAL INSANITY. Mental unsoundness 
always existing, although only occasionally 
manifest; monomania. 3 Add. 79. 


PARTIAL LOSS. See Loss. 
PARTIAL PAYMENT. See Payment. 
PARTIAL VERDICT. See Verdict. 


PARTIARIUS. Lat. In Roman law. A le- 
gatee who was entitled, by the directions of 
the will, to receive a share or portion of the 
inheritance left to the heir. 


Relating to or constituting a 
not entire or universal. 


See Evidence. 


PARTIBLE LANDS. Lands which might be 
divided; lands held in gavelkind. See 2 
Poll. & Maitl. 268, 271; _Gavelkind. 


PARTICEPS. Lat. A participant; a sharer; 
anciently, a part owner, or parecener. 


PARTICEPS CRIMINIS. A participant in a 
crime; an accomplice. One who shares or 
co-operates in a criminal offense, tort, or 
fraud. Alberger v. White, 117 Mo. 347, 23 8. 
W.92; State v. Fox, TO N. J. Law, 358, 57 A. 
270. 


PARTICIPATE. To receive or have a part 
or share of; to partake of; experience in 
common with others; to have or enjoy a part 


1328 


or share in common with others; partake; 
as to “participate” in a discussion. To takea 
part in; ag to participate in joys or sorrows. 
Bew v. Travelers’ Ins. Co., 95 N. J. Law, 533, 
112 A, 859, 860, 14 A. L. R. 983. To take equal 
shares and proportions; to share or divide. 
6 Ch. 696. Participate in an estate. To take 
as tenants in common. 28 Beav. 266. 


Participes plures sunt. quasi unum corpus in 
eo quod unum jus habent, et oportet quod cor- 
pus sit integrum, et quod in nulla parte sit de- 
fectus. Co. Litt. 4. Many parceners are as 
one body, inasmuch as they have one right. 
and it is necessary that the body be perfect, 
and that there be a defect in no part. 


PARTICULA. A small piece of land. 


PARTICULAR. This term, as used in law, 
is almost always opposed to “general,” and 
means either individual, local, partial, spe- 
cial, or belonging to a single person, place, or 
thing.. Lang v. Collins (Tex. Civ. App.) 190 
S. W. 784, 785; Albus v. Toomey, 273 Pa. 303, 
116 A. 917, 918; Charles Broadway Rouss, 
Inc., v. Winchester Co. (D. C.) 290 F. 463, 
467; Minneapolis Steel & Machinery Co, v. 
Casey Land Agency, 51 N. D. 832, 201 N. W. 
172, 175. 


As to particular “Average,” “Custom,” “Es- 
tate,” “Lien,” “Malice,” and “Partnership,” 
see those titles. 


PARTICULAR STATEMENT. This term, in 
use in Pennsylvania, denotes a statement 
which a plaintif may be required to file, ex- 
hibiting in detail the items of his claim, (or 
its nature, if single,) with the dates and sums. 
It is a species of declaration, but is informal 
and not required to be methodical. Dixon v. 
Sturgeon, 6 Serg. & R, (Pa.) 28. 


PARTICULAR TENANT. The tenant of a 
particular estate. 2 Bl. Comm. 274. See Es- 
tate. 


PARTICULARITY, in a pleading, affidavit, 
or the like, is the detailed statement of par- 
ticulars. 


PARTICULARS. The details of a claim, or 
the separate items of an account. When 
these are stated in an orderly form, for the 
information of.a defendant, the statement is 
ealled a “bill of particulars,” (g. v.). 


PARTICULARS OF BREACHES AND OB- 
JECTIONS. In an action brought, in Eng-. 
land, for the infringement of letters patent, 
the plaintiff is bound to deliver with his 
declaration (now with his statement of claim) 
particulars (i. e, details) of the breaches 
which he complains of. Sweet. 


PARTICULARS OF CRIMINAL CHARGES. 
A prosecutor, when a charge is general, is fre- 
quently ordered to give the defendant a state- 
ment of the acts charged, which is called, in 
England, the “particulars” of the charges. 


PARTICULARS OF SALE. When property 
such as land, houses, shares, reversions, ete., 
is to be sold by auction, it is usually described 
in a document called the “particulars,” copies 
of which are distributed among intending bid- 
ders. They should fairly and accurately de- 
scribe the property. Dart, Vend. 113; 1 Dav. 
Conv. 511. 


PARTIDA. Span. 
Partidas. 


Part; a part. See Las 


PARTIES. The persons who take part in 
the performance of any act, or who are di- 
rectly interested in any affair, contract, or 
conveyance, or who are actively concerned 
in the prosecution and defense of any legal 
proceeding. U. S. v. Henderlong (C. ©.) 102 
F. 2; Robbins v. Chicago, 4 Wall. 672, 18 
L. Ed. 427; Green v. Bogùe, 158 U. S. 478, 
15 S. Ct. 975, 39 L. Ed. 1061; Hughes v. 
Jones, 116 N. Y. 67, 22 N. E. 446, 5 L. R. 
A. 637, 15 Am. St. Rep. 386. See also Party. 

In the Roman civil law, the parties were 
designated as “actor” and “reus.” In the 
common law, they are called “plaintiff” and 
“defendant; in real actions, “demandant” 
and “tenant;” in equity, “complainant” or 
“plaintiff” and “defendant;” in Scotch law, 
“pursuer” and “defender ;” in admiralty prac- 
tice, “libelant” and “respondent ;” in appeals, 
“appellant” and “respondent,” sometimes, 
“plaintiff in error” and “defendant in error ;” 
in criminal proceedings, “prosecutor” and 
“prisoner.” 

Classification 


Formal, or proper parties are those who 
have no interest in the controversy between 
the immediate litigants, but have an interest 
in the subject-matter which may be conven- 
iently settled in the suit, and thereby prevent 
further litigation; they may be made parties 
or not, at the option of the complainant. 
Chadbourne v. Coe, 51 F. 479, 2 C. C. A. 327; 
Sexton v. Sutherland, 37 N. D. 500, 164 N. W. 
278, 281; Consolidated Gas Co. of New York 
v. Newton (D. C.) 256 F. 238, 245% State v. 
Municipal Savings & Loan Co., 111 Ohio St. 
178, 144 N. E. 736, 740. Necessary parties 
are those parties who have such an interest 
in the subject-matter of a suit in equity, or 
whose rights are so involved in the contro- 
versy, that no complete and effective decree 
ean be made, disposing of the matters in is- 
sue and dispensing complete justice, unless 
they are before the court in such a manner 
as to entitle them to be heard in vindication 
or protection of their interests. See Chandler 
v. Ward, 188 Ill. 322, 58 N. E. 919; Phoenix 
Nat. Bank v. Cleveland Co., 58 Hun, 606, 11 
N. Y. S. 873; Chadbourne v. Coe, 51 F. 480, 
2C. C. A. 327; Burrill v. Garst, 19 R. I. 38, 
31 A. 486; Castle v. Madison, 113 Wis. 346, 
89 N. W. 156; Iowa County Sup’rs v. Mineral 
Point R. Co., 24 Wis. 182. Nominal parties 
are those who are joined as plaintiffs or de- 
fendants, not because they have any real in- 
terest in the subject-matter or because any 
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PARTIES AND PRIVIES 


relief is demanded as against them, but mere- 
ly because the technical rules of pleading re- 
quire their presence on the record. It should 
be noted that some courts make a further 
distinction between “necessary” parties and 
“indispensable” parties. Thus, it is said that 
the supreme court of the United States di- 
vides parties in equity suits into three dif- 
ferent classes: (1) Formial parties, who have 
no interest in the controversy between the 
immediate litigants, but have such an inter- 
est in the subject-matter as may be conven- 
iently settled in the suit, and thereby prevent 
further litigation; (2) necessary parties, who 
have an interest in the controversy, but whose 
interests are separable from those of the par- 
ties before the court, and will not be directly 
affected by a decree which does complete and 
full justice between them; (3) indispensable 
parties, who not ouly have an interest in the 
subject-matter of the controyersy, but an in- 
terest of such a nature that a final decree 


-cannot be made without either affecting their 


interests or leaving the controversy in such 
a condition that its final determination may 
be wholly inconsistent with equity and good 
conscience. Hicklin v. Marco, 56 F. 552, 6 
C. ©. A. 10, citing Shields v. Barrow, 17 How. 
139, 15 L. Ed. 158; Ribon v. Railroad Co., 
16 Wall. 450, 21 L. Ed. 367; Williams v. 
Bankhead, 19 Wall. 571, 22 L. Ed. 184; Ken- 
dig v. Dean, 97 U. S. 425,-24 L. Ed. 1061; 
Barmore v. Darragh (Tex. Civ. App.) 227 S. 
W. 522, 523; Jones v. Bryant, 204 Ill. App. 
609; Sexton v. Sutherland, 37 N. D. 500, 164 
N. W. 278, 281; State v. Municipal Savings 
& Loan Co., 111 Ohio St. 178, 144 N. E. 736, 
740; Consolidated Gas Co. of New York v. 
Newton (D. C.) 256 F., 238, 245; Wilson v. 
Reeves County Water Improvement Dist. No. 
1 (Tex. Civ. App.) 256 S. W. 346, 347; Morti- 
more v. Bashore, 317 Il. 535, 148 N. E. 317 
319; Collins v. Herd (Tex. Civ. App.) 295 
S. W. 216, 218; Morse v. International Trust 
Co., 259 Mass. 295, 156 N. E. 443, 445; Hansen 
v. Carr, 73 Cal. App. 511, 238 P. 1048, 1050; 
Ex parte Equitable Trust Co. of New York 
(C. C. A.) 231 F. 571, 592; De Bolt v. Farmers’ 
Exchange Bank, 46 Okl. 258, 148 P. 830, 832; 
Bingham v. Graham (Tex. Civ. App.) 220 
S. W. 105, 112; U. S. v. United Shoe Machin- 
ery Co. (D. C.) 234 F. 127, 140; Neil v. Chris- 
man, 26 Ariz. 566, 229 P. 92, 98; Komalty v. 
Cassidy-Southwest Commission Co., 62 Okl. 
81, 161 P. 1061, 1062; Hughes v. Yates, 195 
Ind. 182, 144 N. E. 863, 864; Hyams v. Old 
Dominion Co., 113 Me. 337, 93 A. 899; Tupelo 
Townsite Co, v. Cook, 52 Okl. 708, 153 P. 164, 
167; Shedd v. American Maize Products Co., 
60 Ind. App. 146, 108 N. E. 610, 621, 


PARTIES AND PRIVIES. Parties to a deed 
or contract are those with whom the deed or 
contract is actually made or entered into. 
By the term “privies,” as applied to contracts, 
is frequently meant those between whom .the 
contract is mutually binding, although not lit- 
erally parties to such contract. Thus, in the 


PARTIES IN INTERES? 


case of a lease, the lessor and lessee are both 
parties and privies, the contract being literal- 
ly made between the two, and also being mu- 
tually binding; but, if the lessee assign his 
interest to a third party, then a privity aris- 
es between the assignee and the original les- 
sor, although such assignee is not literally a 
party to the original lease. Brown. 


PARTIES IN INTEREST. Under General Or- 
der 6 (11 USCA. § 53) respecting transfer of 
bankruptcy proceedings for the greatest con- 
venience of “parties in interest,” the term 
“parties in interest” includes not only general 
creditors, but prior and secured creditors as 
well, and also the bankrupt and every other 
party, whose pecuniary interest is affected by 
the proceedings. In re Devonian Mineral 
Spring Co. (D. C.) 272 F. 527, 532. 


PARTITIO. Lat. In the civil law. Parti- 
tion; division. This word did not always 
signify dimidium, a dividing into halves. Dig. 
50, 16, 164, 1. 


PARTITIO LEGATA. A testamentary parti- 
tion. This took place where the testator, in 
his will, directed the heir to divide the in- 
heritance and deliver a designated portion 
thereof to a named legatee. See Mackeld. 
Rom. Law, §§ 781, 785. 


PARTITION. The dividing of lands held by 
joint tenants, coparceners, or tenants in com- 
mon, into distinct partions, so that they may 
hold them in severalty. And, in a less tech- 
nical sense, any division of real or personal 
property between co-owners or co-proprietors. 
Meacham v. Meacham, $1 Tenn. 532, 19 S. 
W. 757; Hudgins v. Sansom, 72 Tex. 229, 10 
S. W. 104; Weiser v. Weiser, 5 Watts (Pa.) 
279, 30 Am. Dec. 313; Gay v. Parpart, 106 
U. S. 679, 1 S. Ct. 456, 27 L. Ed. 256; Black 
v. Sylvania Producing Co., 105 Ohio St. 346, 
137 N. E. 904, 905; Thomason v. Thompson, 
123 Ok. 218, 253 P. 99, 102; Gillespie v. Jack- 
son, 153 Tenn. 150, 281 S. W. 929, 932. 


Owelty of Partition 
See Owelty. 


Partition, Deed of 


In conveyancing.. A species of primary or 
original - conveyance between two or more 
joint tenants, coparceners, or tenants in com- 
mon, by which they divide the lands so held 
among them in severalty, each taking a dis- 
tinct part. 2 Bl. Comm. 323, 324. - 


Partition of a Succession 


The partition of a succession is the divi- 
‘gion of the effects of which the succession 
is composed, among all the co-heirs, according 
to their respective rights. Partition is volun- 
tary. or Judicial. It is voluntary when it is 
made among all the co-heirs present and of 
age, and ‘by their mutual-consent. It is ju- 
dicial when it-is made by the authority of the 
court, and: according to. thë formalities: prë? 
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scribed by law. Every partition is either defi- 
nitive or provisional. Definitive partition is 
that which is made in a permanent and ir- 
revocable manner, Provisional partition is 
that which is made provisionally, either of 
certain things before the rest can be divided, 
or even of everything that is to be divided, 
when the parties are not in a situation to 
make an irrevocable partition. Civ. Code La. 
art. 1293, et seg. 


PARTNER. A member of copartnership or 
firm; one who has united with others to form 
a partnership in business. See Partnership. 


Dormant Partners 


Those whose names are not known or do 
not appear as partners, but who nevertheless 
are silent partners, and partake of the profits, 
and thereby become partners, either absolute- 
ly to all intents and purposes, or at all events 
in respect to third parties. Dormant part- 


. ners, in strictness of language, mean those 


who are merely passive in the firm, whether 
known or unknown, in contradistinction to 
those who are active and conduct. the busi- 
ness of the firm, as principals. See Story, 
Partn. § 80; Rowland v. Estes, 190 Pa. 111, 
42 A. 528; National Bank of Salem v. Thom- 
as, 47 N. Y. 15; Metcalf v. Officer (C. C.) 2 
F. 640; Pooley v. Driver, 5 Ch. Div. 458; 
Jones v. Fegely, 4 Phila. (Pa.) 1. 


Liquidating Partner 


The partner who, upon the dissolution or 
insolvency of the firm, is appointed to settle 
its accounts, collect assets, adjust claims, 
and pay debts. 


‘Nominal Partner 


One whose name appears in connection with 
the business as a member of the firm, but 
who has no real interest in it. 


Ostensible Partner 


One whose name appears to the world as 
such, or who is held out to all persons hav- 
ing dealings with the firm in the character 
of a partner, whether or not he has any real 
interest in the firm. Civ. Code Ga. 1882, § 
1889 (Civ. Code 1910, § 3157). 


Quasi. Partners 
Partners of lands, goods, or chattels who 


are not actual partners are sometimes so 
called. Poth. de Société, App. no. 184. 


Secret Partner 
A, dormant partner ;.one whose connection 
with the firm is really or professedly conceal- 
ed from the world. in re Victor D. C.) 246 
F. 724, - 731, 


_ Silent Partner, Sleeping Partner 


Popular names for dormant partners (or 
special partners. 
Br. Law Dror. (3D ED) 
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Solvent Partner 


A “solvent partner” does not mean one who 
has assets sufficient to pay his debts, but one 
who is not in bankruptcy, so that his prop- 
erty is open to joint creditors’ appropriation 
by legal action and not subject to distribu- 
tion in bankruptcy proceedings. Robinson v. 
- Security Co., 87 Conn. 268, 87 A. 879, 881, 
Ann. Cas. 1915C, 1170. 


Special Partner 


A member of a limited partnership, who 


furnishes certain funds to the common stock, 
and whose liability extends no further than 
the fund furnished. A partner whose re- 
sponsibility is restricted to the amount of his 
investment. 3 Kent, Comm, 34. 


Surviving Partner 


The partner who, on the dissolution of the 
firm by the death of his copartner, occupies 
the position of a trustee to settle up its af- 
fairs. 


PARTNERSHIP. A voluntary contract be- 
tween two or more competent persons to place 
their money, effects, labor, and skill, or some 
or all of them, in lawful commerce or busi- 
ness, with the understanding that there shall 
be a proportional sharing of the profits and 
losses between them. Story, Partn. § 2; Colly. 
Partn. § 2; 3 Kent, Comm. 23. 

A partnership is an association of two or 
more persons to carry on as co-owners a busi- 
ness for profit. Uniform Partnership Act, 
$ 6(1). 

Partnership is a synallagmatic and com- 
mutative contract made between two or more 
persons for the mutual participation in the 
profits which may accrue from property, 
credit, skill, or industry, furnished in deter- 
mined proportions by the parties. Civ. Code 
La. art. 2801. 

Partnership is where two or more persons 
agree to carry on any business or adventure 
together, upon the terms of mutual partici- 
pation in its profits and losses. Mozley & 
Whitley. And see Macomber v. Parker, 13 
Pick. (Mass.) 181; Bucknam v. Barnum, 15 
Conn. 71; Farmers’ Ins. Co. v. Ross, 29 Ohio 
St. 481; In re Gibb’s Estate, 157 Pa. 59, 27 
A. 383, 22 L. R. A. 276; Wild v. Davenport, 
48 N. J. Law, 129, 7 A. 295, 57 Am, Rep. 552; 
Morse v. Pacific Ry. Co., 191 Ill. 356, 61 N. E. 
104. ; 

Commercial Partnership 


See Trading. 


General Partnership 


A partnership in which the parties carry on 
all their trade and business, whatever it may 
be, for the joint benefit and profit of all the 
parties concerned, whether the capital stock 
be limited or not, or the contributions there- 
to be equal or unequal. Story, Partn. § 74; 
Bigelow v. Elliot, 3 Fed. Cas. 351; Eldridge v. 
Troost, 3 Abb. Prac., N. S. (N. Y.) 23. 


PARTNERSHIP 


- Limited Partnership 


A partnership consisting of one or more 
general partners, jointly and severally re- 
sponsible as ordinary partners, and by whom 
the business is conducted, and -one or more 
special partners, contributing in cash pay- 
ments a specific sum as capital to the com- 
mon stock, and who are not liable for the 
debts of the partnership beyond the fund so 
contributed. 1 Rev. St."N. Y. 764. And see 
Moorhead v. Seymour (City Ct. N. Y.) 77 
N. Y. S. 1054; Taylor v. Webster, 39 N. J. 
Law, 104. 


Mining Partnership 
See Mining. 


Particular Partnership 


One existing where the parties have united 
to share the benefits of a single individual 
transaction or enterprise, Spencer v. Jones 
(Tex. Civ. App.) 47 S. W. 665. i 


Partnership Assets 


Property of any kind belonging to the firm 
as such (not the separate property of the in- 
dividual partners) and available to the re- 
course of the creditors of the firm in the first 
instance, 


Partnership at Wili 


One designed to continue for no fixed peri- 
od of time, but only during the pleasure of 
the parties, and which may be dissolved by 
any partner without previous notice. 


Partnership Debt 


One due from the partnership or firm as 
such and not (primarily) from one of the in- 
dividual partners. 


Parinership in Commendam 


Partnership in commendam is formed by 
a contract by which one person or partnership 
agrees to furnish another person or partner- 
ship a certain amount, either in property or 
money, to be employed by the person or part- 
nership to whom it is furnished, in his or 
their own name or firm, on condition of re- 
ceiving a share in the profits, in the propor- 
tion determined by the contract, and of be- 
ing liable to losses and expenses to the amount 
furnished and no more. Civ. Code La. art.’ 
2839. 


Secret Partnership 


One where the existence of certain persons 
as partners is not avowed to the public by 
any of the partners. Deering v. Flanders, 
49 N. H. 225. 


Special Partnership 


At common law. One formed for the prose- 
cution of a special branch of business, as 
distinguished from the general business of 
the parties, or for one particular venture 
or subject. Bigelow v. Elliot, 3 Fed. Cas. 351. 
A joint adventure, McDaniel v. State Fair 


PARTNERSHIP 


of Texas (Tex. Civ. App.) 286 S. W. 513, 517. 
Under statutes. A limited partnership (g. v.). 


Subpartnership 


One formed where one partner in a firm 
makes a stranger a partner with him in his 
Share of the profits of that firm. 


Trading Partnership 
See Trading. 


Universal Partnership 


One in which the partners jointly agree to 
contribute to the common fund of the part- 
nership the whole of their property, of what- 
ever character, and future, as well as present. 
Poth. Société, 29; Civ. Code La. art. 2829. 


PARTURITION. The act of giving birth to a 
child. 


PARTUS. Lat. Child; offspring; the child 
just before it is born, or immediately after its 
birth. 


Partus ex legitimo thoro non certius noscit 
matrem quam genitorem suum. Fortes. 42. 
The offspring of a legitimate bed knows not 
his mother more certainly than his father. 


Partus sequitur ventrem. The offspring fol- 
lows the mother; the brood of an animal be- 
longs to the owner of the dam; the offspring 
of a slave belongs to the owner of the mother, 
or follow the condition of the mother. A 
maxim of the civil law, which has been adopt- 
ed in the law of England in regard to animals, 
though never allowed in the case of human 
beings. 2 Bl. Comm. 390, 94; Fortes. 42. 


PARTY. A person concerned or having or 
taking part in any affair, matter, transaction, 
or proceeding, considered individually. See 
Parties. . 

The term “parties” includes all persons who 
are directly interested in the subject-matter 
in issue, who have a right to make defense, 
control the proceedings, or appeal from the 


judgment. Strangers are persons who do not 
possess these rights. Hunt v. Haven, 52 N. H, 
‘162. 


“Party” is a technical word, and has a pre- 
„ise meaning in legal parlance. By it is un- 
derstood he or they by or against whom a suit 
is brought, whether in law or equity; the 
party plaintiff or defendant, whether com- 
posed of one or more individuals, and whether 
natural or legal persons, (they are parties in 
the writ,.and parties on the record;) and all 
others who may be affected by the suit, in- 
directly or econsequentially, are persons inter- 
ested, but not parties. Merchants’ Bank v. 
Cook, 4 Pick, 405. i 


-Party and party. This phrase signifies the 
contending parties in an action; ê. e., the 
plaintiff and defendant, as distinguished from 
the attorney and his client. It is used in con- 
nection with the subject of costs, which are 
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differently taxed between party and party and 
between attorney and client. Brown. 


—Party to be charged. A phrase used in the 
statute of frauds, meaning the party against 
whom the contract is sought to be enforced; 
Dominion Oil Co. v. Pou (Tex. Civ. App.) 253 
S. W. 317, 320; Kingfisher Mill & Elevator Co. 
v. Westbrook, 79 Okl. 188, 192 P. 209, 212; 
the party to be charged in the action—that 
is, the defendant; Jones v. School Dist. No. 
48, 137 Ark. 414, 208 S. W. 798, 799; Graham 
v. Henderson Elevator Co., 60 Ind. App. 697, 
111 N. E. 332, 335; Lewis yv. Murray, 177 N. C. 
17, 97 S: E. 750, 751; Kameus v. Anderson, 
99 N. J. Eq. 490, 133 A. 718. Also, the vendor; 
Henry v. Reeser, 153 Ky. 8, 154 S. W. 371, 373; 
Kaiser v. Jones, 157 Ky. 607, 163 S. W. 741, 
742; the owner of the realty rather than the 
party attempted to be charged or held liable 
in an action based on the memorandum; Lus- 
ky v. Keiser, 128 Tenn. 705, 164 S. W. 777, 
78, L. R. A. 1915C, 400. 


—Real party. In statutes requiring suits to be 
brought in the name of the “real party in in- 
terest,” this term means the person who is 
actually and substantially interested in the 
subject-matter, as distinguished from one who 
has only a nominal, formal, or technical inter- 
est in it or connection with it. Hoagland v. 
Van Etten, 22 Neb. 681, 35 N. W. 870; Gruber 
v. Baker, 20 Nev. 453, 23 P. 858, 9 L. R. A. 
302; Chew v. Brumagen, 13 Wall. 504, 20 L. 
Id. 663; First Nat. Bank v. Perkins, 81 
Fla. 341, 87 So. 912, 916; Elders v. Memphis 
Land & Lumber Co. (Mo. App.) 257 S. W. 515, 
516; Jackson v. McGilbray, 46 Ok1. 208, 148 
P. 708, 705; Miller v. Grayson, 64 Okl, 122, 
166 P. 1077, 1078; Gay v. Jackson County 
Board of Education, 205 Ky. 277, 265 S. W. 
772, 778; Taylor v. Hurst, 186 Ky. 71, 216 S. 
W. 95, 96; Rothwell v. Knight, 37 Wyo. 11, 258 
P. 576, 582. 


—Third parties. A term used to include all 
persons who are not parties to the contract, 
agreement, or instrument of writing by which 
their interest in the thing conveyed is sought 
to be affected. Morrison v. Trudeau (Ua.) 1 
Mart. (N. 8S.) 384. But it is difficult to give 
a very definite. idea of third persons; for 
sometimes those who are not parties to the 
contract, but who represent the rights of the 
original parties, as executors, are not to be 
considered third persons. See 1 Bouvier, Inst. 
n. 1835. In statutes the words may have spe- 
cial meanings, and are often used to refer to 
creditors. Flemming v. Drake, 163 Ga. 872, 
137 S. E. 268, 270; Westinghouse Electric & 
Mfg. Co. v. Brooklyn Rapid Transit Co. (D. C.) 
291 F. 863, 871. For other uses, see Behr v. 
Soth, 170 Minn, 278, 212 N. W. 461, 463; In re 


‘Thomas (D. C.) 283 F..676; Cartwright v. En- 


nis, 215 Ky. 3, 284 S. W. 87; Oakdale Bank & 
Trust Co. v. Young & Leggett, 2 La. App. 586, 
589;. Bogdon v. Fort, 75 Colo. 231, 225 P. 247, 
248; Churchill v. Stephens, 91 N. J. Law, 195, 
102. A. G57, 658, i ' 
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PARTY, adj. Relating or belonging to, or 
composed of, two or more parts or portions, 
or two or more persons or classes of persons. 


—Party jury. A jury de medietate linguæ, 
(which title see.) 


—Party structure is a structure separating 
buildings, stories, or rooms which belong to 
different owners, or which are approached 
by distinct staircases or separate entrances 
from without, whether the same be a parti- 
tion, arch, floor, or other structure. (St. 18 
& 19 Vict. c. 122, § 3.) Mozley & Whitley. 


-~~Party-wall. A wall built partly on the land 
of one owner, and partly on the land of an- 
other, for the common benefit of both in sup- 
porting timbers used in the construction of 
contiguous buildings. Brown v. Werner, 40 
Md. 19. In the primary and most ordinary 
meaning of the term, a party-wall is (1) a 
wall of which the two adjoining owners are 
tenants in common. But it may also mean 
(2) a wall divided longitudinally into two 
strips, one belonging to each of the neighbor- 
ing owners; (3) a wall which belongs entire- 
ly to one of the adjoining owners, but is sub- 
ject to an easement or right in the other to 
have it maintained as a dividing wall be- 
tween the two tenements, (the term is so 
used in some of the English building acts ;) 
or (4) a wall divided longitudinally into two 
moieties, each moiety being subject to a cross- 
easement in favor of the owner of the other 
moiety. Sweet. Gates v. Friedman, 83 W. 
Va. 710, 98 S. E. 892, 893; Carroll Blake 
‘Const. Co. v. Boyle, 140 Tenn. 166, 203 S. W. 
945, 946; Smoot v. Heyl, 33 S. Ct. 336, 337, 
227 U. 8. 518, 57 L. Ed. 621; Feder v. Solo- 
mon, 3 N. J. Misc. 1189, 131 A, 290; Freed- 
man v. Kensico Realty Co., 99 N. J. Eq. 115, 
131 A. 916, 917; Holden v. Tidwell, 37 OkL 
553, 133 P. 54, 56, 49 L. R. A. (N. S.) 369, 
Ann. Cas. 19150, 394. 


PARUM. Lat. Little; but little. 


Parum cavet natura. Nature takes little heed. 
Vandenheuvel v. United Ins. Co., 2 Johns. 
Cas, (N. Y.) 127, 166. 


PARUM CAVISSE VIDETUR. Lat. In Ro- 
man law. He seems to have taken too little 
care; he seems to have heen incautious, or 
not sufficiently upon his guard. A form of 
expression used by the judge or magistrate 
in pronouncing sentence of death upon a 
criminal. Festus, 325; Tayl. Civil Law, 81; 
-4 Bl. Comm. 362, note. ' 


Parum differunt quæ re concordant. 2 Bulst. 
86. Things which agree in substance differ 
but little. 


Parum est latam esse sententiam nisi mandetur 
executioni. It is little [or to little purpose] 
-that judgment be given unless it be commit- 
ted to execution. Co. Litt. 289. 


PASS 


Parum proficit scire quid fieri debet, si non 
cognoscas quomodo sit facturum. 2 Inst. 503. 
It proñts little to know what ought to be 
done, if you do not know how it is tò be done. 


PARVA SERJEANTIA. Petty serjeanty (q. 
v.). 


PARVISE. An afternoon’s exercise or moot 
for the instruction of young students, bearing 
the same name originally with the Parvisie 
(little-go) of Oxford. Wharton. 


PARVUM CAPE. See Petit Cape. 


PAS. In French. Precedence; right of go- 
ing foremost. 


PASCH. The passover; Easter. 


PASCHA. 
Easter. 
Easter, 


In old English law and praetice. 
De termine Pasche, of the term of 
Bract. fol. 2460. 


PASCHA CLAUSUM. The octave of Easter, 
or Low-Sunday, which closes that solemnity. 


PASCHA FLORIDUM. The Sunday before 
Easter, called “Palm-Sunday.” 


PASCHA RENTS. In English ecclesiastical 
law. ‘Yearly tributes paid by the clergy to 
the bishop or archdeacon at their Baster 
visitations. 


PASCUA. A particular meadow or pasture 
land set apart to feed cattle. 


PASCUA SILVA. In the civil law. A feed- 
ing wood; a wood devoted to the feeding of 
cattle. Dig. 50, 16, 30, 5. 


PASCUAGE. The grazing or pasturage of 
cattle. 


PASS, v. In practice. To utter or pro- 
uounce; as when the court passes sentence 
upon a prisoner. Also to proceed; to be ren- 
dered or given; as when judgment is said 
to pass for the plaintiff in a suit. 

In legislative parlance, a bill or resolu- 
tion is said to pass when it is agreed to or 
enacted by the house, or when the body has 
sanctioned its adoption by the requisite ma- 
jority of votes; in the same circumstances, 
the body is said to pass the bill or motion. 

When an auditor appointed to examine 
into any accounts certifies to their correct- 
ness, he is said to pass them; 7, e., they pass 
through the examination without being de- 
tained or sent back for inaccuracy or im- 
perfection. Brown. 

The term also means to examine into any- 
thing and then authoritatively determine 
the disputed questions which it involves. In 
this sense a jury is said to pass upon the 
rights or issues in litigation before them. 

In the language of conveyancing, the 
term means to move from oue person to an- 
other; to be transferred or conveyed from 
one owner to another; as in the phrase “the 
word ‘heirs’ will pass the fee.” 


PASS 


To publish; utter; transfer; circulate; 
jmpose fraudulently. This is the meaning of 
the word when the offense of passing coun- 
terfeit money or a forged paper is spoken of. 

“Pass,” “utter,” “publish,” and “sell” are 
- in some respects convertible terms, and, in a 

given case, “pass” may include utter, publish, 

and sell. The words “uttering” and “pass- 

ing,” used of notes, do not necessarily im- 

port that they are transferred as genuine. 

The words include any delivery of a note to 

another for value, with intent that it shall 

be put into circulation as money. U. 8. v. 

Nelson, 1 Abb. 135, Fed. Cas. No. 15,861; 

Smith v. State, 18 Ga. App. 663, 79 S. E. 764, 

766, 

Passing a paper is putting it off in payment 
or exchange. Uttering it is a declaration that 
it is good, with an intention to pass, or an 
offer to pass it. 

PASS, n. Permission to pass; a license to 

go or come; a. certificate, emanating from 

authority, wherein it is declared that a des- 
ignated person is permitted to go beyond 
certain boundaries which, without such au- 

thority, he could not lawfully pass. Also a 
- ticket issued by a railroad or other trans- 

portation company, authorizing a designated 

person to travel free on its lines, between cer- 
tain points or for a limited time. 


PASS-BOOK. A book in which a bank or 
banker enters the deposits made by a custo- 
mer, and which is retained by the latter. 
Also a book in which a merchant enters the 
-items of sales on credit to a customer, and 
which the latter carries or keeps with him. 


PASSAGE. A way over water; an ease- 
ment giving the right to pass over a piece 
of private water. . 

Travel by sea; a voyage over water; the 
carriage of passengers by water; money paid 
for such carriage. 

Enactment; the act of carrying a bill or 
resolution through a legislative or delibera- 
tive body in accordance with the prescribed 
forms and requisites; the emergence of the 
bill in the form of a law, or the motion in 
the form of a resolution. Passage may mean 
when bill has passed both houses of legisla- 
ture or when it is signed by Governor. Peo- 
ple v. Coffin, 279 FU. 401, 117 N. B. 85, 87; 
Board of Education of School Dist. No. 41 v. 

- Morgan, 316 Ill. 148, 147 N. E. 34; Jemison 
y. Town of Ft. Deposit, 21 Ala. App. 331, 108 
So. 396. 


PASSAGE COURT. An ancient court of rec- 
ord in Liverpool, once called the “mayor’s 
court of pays sage,’ but now usually ealled 
the “court of the passage of the borough of 
Liverpool.” This court was formerly held 
before the mayor and two bailiffs of the 
borough, and had jurisdiction in actions 
where the amount in question exceeded forty 
shillings. Mozley & Whitley. 


PASSAGE MONEY. The fare of a passenger. 
by sea; money paid for the transportation of 
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persons in a ship or vessel; as distinguished 
from “freight” or “freight-money,” which is 
paid for the transportation of goods and 
merchandise, 


PASSAGIO. An ancient writ addressed to 
the keepers of the ports to permit a man who 
had the king’s leave to pass over sea. Reg. 
Orig. 198. ` 


PASSAGIUM REGIS. A voyage or expedi- 
tion to the Holy Land made by the kings of 
England in person. Cowell. 


PASSATOR. He who has the interest or 
command of the passage of a river; or a lord 
to whom a duty is paid for passage. Whar- 
ton. 


PASSENGER. A person whom a common 
carrier has contracted to carry from one place 
to another, and has, in the course of the per- 
formance of that contract, received under 
his care either upon the means of convey- 
ance, or at the point of departure of that 
means of conveyance. Bricker v, Philadel- 
phia & R. R. Co., 132 Pa. 1, 18 A. 983, 19 
Am. St. Rep. 585; Schepers v. Union Depot 
R. Co., 126 Mo. 665, 29 S. W. 712; Pennsyl- 
vania R. Co. v. Price, 96 Pa. 256; The Main 
v. Williams, 152 U. S. 122, 14 S. Ct. 486, 38 
L. Ed. 381; Norfolk & W. R. Co. v. Tanner, 
100 Va, 379, 41 S. E. 721. 

The above definition is not exhaustive. 
For one who goes to a railroad station to 
take the next train in a reasonable time be- 
fore the time for the arrival of the train is a 
passenger, though he has not purchased a 
ticket, and the duties imposed by the relation 
of carrier and passenger are obligatory on 
the railroad. Clark v. Bland, 106 S. E. 491, 
492, 181 N. C. 110; Garricott v. New York 
State Rys., 228 N. Y. 9, 119 N. E. 94, L. R. A. 
1918B, 929; Dillahunty v. Chicago, R. I. & 
P. Ry. Co., 119 Ark. 392, 178 S. W. 420, 422: 
Baril v. New York, N. H. & H. R. Co., 90 
Conn. 74, 96 A. 164,166; Widener v. Alabama 
Great Southern Ry. Co., 194 Ala. 115, 69 So. 
558, 561; Tarczek v. Chicago & N. W. Ry. Co., 
162 Wis. 488, 156 N. W. 473, 474; Fay v. 
Ætna Life Ins. Co., 268 Mo. 373, 187 8. W. 
861, 864; St. Louis, I. M. & S. Ry. Co. v. 
Lawrence, 106 Ark. 544, 153 S. W. 799, 800; 
Bledsoe v. West, 186 Mo. App. 460, 171 S. W. 
622, 623; Clark v. North Pacific 8. S. Co., 74 
Or. 470, 144 P. 472, 473, L. R. A. 1916F, 487; 
Hansen v. Oregon Short Line R. Co., 55 Utah, 
577, 188 P. 852, 854; Trapnell y. Hines (C. C. 
A.) 268 F. 504, 506; Ft. Worth & D. C. Ry. 
Co. v. Brown (Tex. Civ. App.) 205 S. W. 878; 
Thomas v. Bush (Mo. App.) 200 S. W. 301, 
302; Barnett v. Minneapolis & St. L. R. Co., 
123 Minn. 153, 143 N. W. 263, 264, 48 L. R. A. 
(N. S.) 22; Kidwell v. Chesapeake & O. Ry. 
Co., 71 W. Ya, 664, T7 S. E. 285, 43 L. R. A. (N. 
S.).999; Youngerman v. New York, N. H. & H. 
R. Co., 223. Mass. 29, 111 N. E. 607, 608; Mo- 
bile Light & R. Co. v. Hughes, 190 Ala. 216, ` 
67 So. 278, 281; Vandalia R. Co. v. Darby, 
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60 Ind. App. 204, 108 N. E. 778, 779. And a 
child about nine months óld, who accompanies 
her mother, who is a passenger, is a passen- 
ger, though riding free. Southern Ry. Co. 
v. Herron, 12 Ala, App. 415; 68 So. 551, 552. 
Railway mail clerks, required by Rev. St. U. 
S. § 4000 to be carried by railroad without 
compensation, held to be “passengers.” Pitts- 
burgh, C., C. & St. L. R. Co. v. Jones, 82 Ind. 
App. 569, 146 N. E. 864; Carter v. Washing- 
ton & O. D. Ry., 122 Va. 458, 95 S. E. 464, 465 ; 
Washington & O. D. Ry. v. Carter, 117 Va. 
424, 85 S. E. 482, 484; Lasater y. St. Louis, 
I. M. & S. Ry. Co., 177 Mo. App. 534, 160 §. 
wW. 818, 819; Louisville & N. R. Co. v. 
Dougherty, 170 Ky. 10, 185 S. W. 114, 115, L. 
R. A. 19165, 464; Missouri, K. & T. Ry. Co. 
v. Edmonds, 73 OKL. 2, 174 P. 1052, 1054; Bal- 
timore & O. R. Co. v. Davis, 152 Md. 427, 137 
A. 30, 33. When a person ceases to be a pas- 
senger depends upon the particular facts of 
each case. Louisville Ry. Co. v. Kennedy, 
162 Ky. 560, 172 S. W. 970, 971, Ann. Cas. 
1916E, 996; Will y. Milwaukee Electric Ry. 
& Light Co., 169 Wis. 38, 171 N. W. 658, 659; 
Lackey v. Missouri & K. I. Ry. Co., 305 Mo. 
260, 264 S. W. 807, 808; Gillis v. Duluth Cas- 
ualty Ass’n, 183 Minn. 238, 158 N. W. 252, 253 ; 
Moffit v. Grand Rapids Ry. Co., 228 Mich. 349, 
200 N. W. 274, 275. ` 


PASSENGER TRAIN. Any train used to car- 
ry members of the general public for hire. 
Adams v. Yazoo & M. V. R. Co., 115 Miss. 
865, 76 So. 733, 734; Power v. Gainesville & 
N. W. R. Co., 16 Ga. App: 732, 86 S. E. 61; 
Kansas City & M. Ry. Co. v. Huff, 116 Ark. 
461, 173 S. W. 419, 421; Nadler v. Illinois 
Commercial Men’s Ass’n, 188 Ill. App. 459, 
460; Chicago, B. & Q. R. Co, v. Railroad Com- 
mission of Wisconsin, 152 Wis. 654, 140 N. W. 
296, 299. 


A passenger train is one which carries passengers, 
their baggage, mail and express only, while a freight 
train is one which carries freight alone, having 2 
caboose attached for the use of the crew. Arizona 
Eastern R. Co v. State, 29 Ariz. 446, 242 P. 870, 871. 


PASSIAGIARIUS. A ferryman. Jacob. 


PASSIM (Lat). Everywhere. Often used to 
indicate a very general reference to a book 
or legal authority. 


PASSING-TICKET. In English law. A kind 
of permit, being a note or check which the 
toll-clerks on some canals give to the boat- 
men, specifying the lading for which they 
have paid toll. "Wharton. 


PASSIO. Pannage; a liberty for hogs to run 
in forests or woods to feed upon mast. Mon. 
Angl. 1, 682. - 


PASSION. In the definition of manslaughter 
as homicide committed without premedita- 
tion but under the influence of sudden “pas- 
sion,” this term means any inteuse and vehe- 
meut emotional excitement of the kind 


PASTURE 


prompting to violent and aggressive action, 
as, rage, anger, hatred, furious resentment, or 
terror. See Stell v. State (Tex. Cr. App.) 58 
S. W. 75; State v. Johnson, 23 N. ©.. 362, 35 
Am. Dee. 742; Winton v. State, 151 Tenn. 177, 
268 S. W. 633, 637; Collins v. State, 88 Fla. 
578, 102 So. 880, 882; McKaskle v. State, 96 
Tex. Cr. R. 688, 260 S. W. 588, 589; Common- 
wealth y. Croson, 246 Pa. 536, 92 A. 754, 756; 
State v. Smith (R. L) 93 A. 1, 4; Lamb v. 
State, 75 Tex. Cr. R. 75, 169 S. W. 1158, 1163. 


PASSIVE. As used in law, this term means 
inactive; permissive; consisting in endur- 
ance or submission, rather than action; and 
in some connections it carries the implication 
of being subjected to a burden or charge. 

As to passive “Debt,” “Title,” “Trust,” and 
“Use,” see those titles. 


PASSPORT. 
` In International Law 


A document, issued to 4 neutral merchant 
vessel, by her own government, during the 
progress of a war, to be carried on the voyage, 
to evidence her nationality and protect her 
against the cruisers of the belligerent pow- 
ers. This paper is otherwise called a “pass,” 
“sea-pass,” “sea-letter,” “sea-brief.” It usu- 
ally contains the captain’s or master’s name 
and residence, the name, property, descrip- 
tion, tonnage, and destination of the.ship, the 
nature and quantity of the cargo, the place 
from whence it comes, and its destination, 
with such other matters as the practice of 
the place requires, 

A license or safe-conduct, issued during the 
progress of a war, authorizing a person to re- 
move himself or his effects from the territory 
of one of the belligerent nations to another 
country, or to travel from country to country 
without arrest or detention on account of the 
war. 

In American Law 


A special instrument intended for the pro- 
tection of American. vessels against the Bar- 
bary powers, usually called a ‘Mediterranean 
pass.” Jac. Sea Laws, 69. 


In Modern Law 


A warrant of protection and authority to 
travel, granted by the competent officer to 
persons moving from place to place. Brande. 


PASTO. In Spanish law. Feeding; pasture; 
a right of pasture. White, New Recop. b. 2, 
tit. 1, c. 6, § 4. 


PASTOR. Lat. A shepherd. Applied to a 
minister of the Christian religion, who has 
charge of a congregation or parish hence 
called his “flock.” See First Presbyterian 
Church x. Myers, 5 Okl. 809, 50 P. 70, 38 L. 
R. A. 687; Griswold v. Quinn, 97 Kan. 611, 
156 P. 761, 762; Dupont v. Pelletier, 120 Me. 
114, 113 A. 11, 13. 


PASTURE. Laud on which cattle are fef; 
also the right of pasture. Co.. Litt. 4b. 


PASTUS 


PASTUS. In feudal law. The procuration 
or provision which tenants were bound to 
make for ‘their lords at certain times, or as 
often as they made a progress to their lands. 
It was often converted into money. 


PATEAT UNIVERSIS PER PR/ESENTES. 
Know all men by these presents. Words with 


which letters of attorney anciently com- 
menced, Reg. Orig. 305b, 306. 
PATENT, adj. Open; manifest; evident; 


unsealed. Used in this sense in such phrases 
as “patent ambiguity,” “patent writ,” “et- 
ters patent.” 


—Letters patent. Open letters, as distin- 
guished from letters close. An instrument 
proceeding from the government, and convey- 
ing a right, authority, or grant to an individ- 
ual, as a patent for a tract of land, or for 
the exclusive right to make and sell a new 
invention. Familiarly termed a “patent.” 
See International Tooth Crowrf Co. v. Hanks 
Dental Ass’n (C. C.) 111 F. 918; Ulman v. 
Thompson, 57 Ind. App. 126, 106 N. E. 611, 
613. 


—Patent ambiguity. See Ambiguity. 


—Patent defect. In sales of personal proper- 
ty, one which is plainly visible or which can 
be discovered by such an inspection as would 
be made in the exercise of ordinary care and 
prudence. See Lawson v. Baer, 52 N. C, 461. 


—Patent writ. In old practice. An open 
writ; one not closed or sealed up. See Close 
Writs. 


PATENT, n. A grant of some privilege, 
property, or authority, made by the govern- 
ment or sovereign of a country to one or 
more individuals. Phil. Pat. 1. 


in English Law 


A grant by the sovereign to a subject or 
subjects, under the great scal, conferring 
some authority, title, franchise, or property; 
termed “letters patent” from beiug delivered 
open, and not closed up from inspection. 


In American Law 


The instrument by which a state or gov- 
ernment grants publie lands to an individual. 
Bovey-Shute Lumber Co. v. Erickson, 41. N. 
D. 365, 170 N. W. 628, 630; McCarty v. Hel- 
bling, 73 Or. 356, 144 P. 499, 503. A grant 
made by the government to an inventor, 
conveying and securing to him the exclu- 
sive right to make and sell his invention 
for a term of years. Atlas Glass Co. v. 
Simonds Mfg. Co., 42 ©. C. A. 554, 102 F. 647; 
Société Anonyme v. General Electric Co. (C. 
C.) 97 F. 605; Pegram v. American Alkali 
Co. (C. C.) 122 F. 1000; Luten v. Kansas City 
Bridge Co. (C: C. A.) 285 F. 840, 844. Strictly 
speaking a “patent” is not a grant of a right 
to make, use orsell, and does not directly or 
indirectly imply any- such right, but grants 
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only the right to exclude others. Waterbury 
Buckle Co. v. G. E. Prentice Mfg. Co. (C. C. 


` A.) 286 F. 358, 360; Bird’s-Eye Veneer Co. v. 


Franck-Philipson & Co. (C. C. A.) 259 F. 266. 


In General 


—Patent bill ofice. The attorney general's 
patent bill office is the office in which were 
formerly prepared the drafts of all letters 
patent issued in England, other than those 
for inventions. The draft patent was called 
a “bill,” and the officer who prepared it was 
called the “clerk of the patents to the queen’s 
attorney and solicitor general.” . Sweet. 


—~Patent of precedence. Letters patent grant- 
ed, in England, to such barristers as the 
crown thinks fit to honor with that mark of 
distinction, whereby they are entitled to such 
rank and preaudience as are assigned in their 
respective patents, which is sometimes next 
after the attorney general, but more usually 
next after her majesty’s counsel then being. 
These rank promiscuously with the king’s (or 
queen’s) counsel, but are not the swern serv- 
ants of the crown. 3 Bl. Comm. 28; 3 Steph. 
Comm. 274, 


—Patent-office. In the administrative system 
of the United States, this is one of the bu- 
reaus of the department of the interior. It 
has charge of the issuing of patents to inven- 
tors and of such business as is connected 
therewith. 


—Patent-right. A right secured by patent; 
usually meaning a right to the exclusive man- 
ufacture and sale of an invention or patented 
article. Avery v. Wilson (C. C.) 20 F. 856; 
Crown Cork & Seal Co. v. State, 87 Md. 687, 
40 A. 1074, 53 L. R. A. 417; Com, v. Central, 
etc., Tel. Co., 145 Pa. 121, 22 A. 841, 27 Am. 
St. Rep. 677. ` 


—Patent-right dealer, Any one whose busi- 
ness it is to sell, or offer for sale, patent- 
rights. 14 St. at Large, 118. 


-—Patent rolls. The official records of royal 
charters and grants; covering from the reign 
of King John to recent times.. They contain 
grants of offices and lands, restitutions of 
temporalities to ecclesiastical persons, con- 
firmations of grants made to bodies corpo- 
rate, patents of creation of peers, and licens- 
es of all kinds. Hubb. Suce. 617; 32 Phila. 
Law Lib. 429. 


—Pioneer patent. A patent for an invention 
covering a function never before performed, 
or a wholly novel device, or one of such nov- 
elty and importance as to mark a distinct 
step in the progress of the art,-as distin- 
guished from a mere improvement or. per- 
fecting of what has gone before. Westing- 
house v. Boyden :-Power-Brake Co., 170 U. S. 
537, 18 S. Ct. 707, 42. L. Ed. 1136; Yancey v. 
Enright (0. ©. A.) 230 F. 641, 645; Spengler 
Core Drilling Co. v. Spencer (D. C.) 10 F.(2d} 
579, 582, . l “ o 
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PATENTABLE. ‘Suitable to’ be patented; 
entitled by law to be protected by the issu- 
ance of a patent. Heath Cycle Co. v. Hay 
(0. C.) 67 F. 246; Maier v. Bloom (C. C.) 95 
F. 166; Boyd v. Cherry (C. C.) 50 F. 282; 
Providence Rubber Co. v. Goodyear, 9 Wall. 
796, 19 L. Ed. 566. 


PATENTEE. He to.whom a patent has been 
granted. The term is usually applied to one 
who has obtained letters patent for a new 
invention. 


PATER. Lat. A father; the father. In 
the civil law, this word sometimes included 
avus, (grandfather.) Dig. 50, 16, 201. 


PATER PATRIAZ. Father of the _ country. 
See Parens Patria. 


Pater is est quem nuptia demonstrant. The 
father is he whom the marriage points out. 
1 Bl. Comm. 446; Tate v. Penne, 7 Mart. (N. 
S. La.) 548, 553; Dig. 2, 4,5; Broom, Max. 
516. 


PATERFAMILIAS. The father of a family. 


In Roman Law 

The head or master of a family. 

This word is sometimes employed, in a 
wide sense, as equivalent to sui juris. A per- 
son sui juris is called “paterfamilias” even 
when under the age of puberty. In the nar- 
rower and more common use, a paterfamilias 
„Jis any one invested with potestas over any 
person. It is thus as applicable to a grand- 
father as to a father. Hunter, Rom. Law, 49. 


PATERNA PATERNIS. Lat. Paternal es- 
tates to paternal heirs. A rule of the French 
law, signifying that such portion of a dece- 
dent's estate as came to him from his father 
must descend to his heirs on the father’s 
side. 


PATERNAL. That which belongs to the fa- 
ther or comes from him. 


PATERNAL POWER. The authority lawful- 
ly exercised by parents over their children. 
This phrase is also used to translate the. Lat- 
in “patria potestas,” (q. v.) 


PATERNAL PROPERTY. That which de- 
scends or comes to one from his father, 
grandfather, or other ascendant or collateral 
on the paternal side of the house. 


PATERNITY. The state or condition of a 
father; the relationship of a father. 

The Latin “paternitas” is used in the can- 
on law to denote a kind of spiritual relation- 
ship contracted by baptism. Heinece. Elem. 
lib. 1, tit. 10, § 161, note. 


PATHOLOGY. In medical jurisprudence. 
The science or doctrine of diseases. That 
part of medicine which explains the nature of 
diseases, their causes, and their symptoms. 
See Bacon v. U. S. Mut. Acc, Ass’n, 123 N. 


PATRIMONIUM 


Y. 304, 25 N. Ð. 399, 9 L. R. A. 617, 20 Am. 
St. Rep. 748; Williams v. Scudder, 102 Ohio 
St. 305, 131 N. E. 481, 483. 


PATIBULARY. Belonging to the gallows, ` 
PATIBULATED. Hanged on a gibbet. 


PATIBULUM. In old English law. 
lows or gibbet. Fleta, lib. 2, c. 3, § 9. 


PATIENS. Lat. One who suffers or per- 
mits; one to whom an act is done; the pas- 
sive party in a transaction. 


PATRIA. Lat. The country, neighborhood, 
or vicinage; the men of the neighborhood; a 
jury of the vicinage. Synonymous, in this 
geuse, with “pais.” 


A gal 


Patria laboribus et expensis non debet fatigari. 
A jury ought not to be harassed by labors and 
expenses. Jenk. Cent. 6, 


PATRIA POTESTAS. Lat. In Roman law. 
Paternal authority; the paternal power. 
This term denotes the aggregate of those 
peculiar powers and rights which, by the 
civil law of Rome, belonged to the head of a 
family in respect to his wife, children, (nat- 
ural or adopted,) and any more remote de- 
seendants who sprang’ from him through 
males only. Anciently, it was of very ex- 
tensive reach, embracing even the power of 
life and death, but was gradually curtailed, 
until finally it amounted to little more than 
a right in the paterfamilias to hold as his 
own any property or acquisitions of one un- 
der his power. Mackeld. Rom. Law, § 589. 


Patria potestas in pietate debet, non in atroci- 
tate, consistere. Paternal power should con- 
sist [or be exercised] in affection, not in 
atrocity. 


PATRIARCH. The chief bishop over several 
countries or provinces, as an archbishop is 
of several dioceses. Godb. 20. 


PATRICIDE. One who has killed his father, 
As to the punishment of that offense by the 
Roman law, see Sandars’ Just. Inst. (5th Ed.) 
496. 


PATRICIUS. In the civil law. A title of the 
highest honor, conferred on those who en- 
joyed the chief place in the emperor’s esteem. 


PATRIMONIAL. Pertaining to a patrimony; 
inherited from ancestors, but strictly from the 
direct male ancestors. 


PATRIMONIUM. 


In Civil Law 


That which is capable of being inherited. 
The private and exclusive ownership or 
dominion of an individual. Things capable of 
being possessed by a single person to the ex- 
clusion of all others (or which are actually 
so possessed) are said to be in patrimonio; if 
not capable of being so possessed, (or not act- 


‘ 


PATRIMONY 


ually so possessed,) they are said’ to be extra 
patrimonium. :Vee Gaius, bk. 2, § 1. 


PATRIMONY. Any kind of property. Such 
estate as has descended in thè same family; 
estates which have descended or been devised 
in a direct line from the father, and, by exten- 
sion, from the mother or other ancestor, It 
has been held. that the word is not necessarily 
restricted to property inherited directly from 
the father. 5 Ir. Ch. Rep. 525. 


PATRINUS. In old ecclesiastical law. A 
godfather. Spelman. 


PATRITIUS. An honor conferred on men of 
the first quality in the time of the English 
Saxon kings. 


PATROCINIUM. In Roman law. Patron- 
age; protection; defense. The business or 
duty of a patron or advocate, 


PATROLMAN. A policeman assigned to duty 
in patrolling a certain beat or district; also the 
designation of a grade or rank in the organ- 
ized police force of large cities, a patrolman 
being generally a private in the ranks, as dis- 
tinguished ‘from roundsmen, sergeants, Heu- 
tenants, etc. See State v. Walbridge, 153 Mo. 
194, 54 S. W. 447. 


PATRON. In ordinary usage one who pro- 
tects, countenances, or supports some person 
or thing; one who habitually extends ma- 
terial assistance; a regular customer; a pro- 
tector or benefactor. State v. Board of Trust 
of Vanderbilt University, 129 Tenn. 279, 164 
S. W. 1151, 1170; Carroll v. Leemon Special 
School Dist., 175 Ark. 274, 299 S. W. 11, 12. 


In Ecclesiastical Law 
He who has the right, title; power, or privi- 
lege of presenting to an ecclesiastical benefice. 
In Roman Law 
The former master of an emancipated slave. 


In French Marine Law 
The captain or master of a vessel. 


PATRONAGE. In English ecclesiastical law. 
The right of presentation to a church or ec- 
clesiastical benefice; the same with advow- 
son (g. v.). 2 Bl. Comm. 21. 

The right ef appointing to office, considered 
as a perquisite, or personal right; not in the 
aspect of a public trust. 


PATRONATUS. Lat. 


In Roman Law 


The condition, relation, right, or duty of a 
patron. . 
In Ecclesiastical Law 


Patronage, (q. v.) 


PATRONIZE. To act as a patron, extend 
patronage, countenance, encourage, favor. 
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State v. Board of Trust of Vanderbilt Uni- 
versity, 129 Tenn. 279, 164 S. W. 1151, 1170. 


Patronum faciunt dos, edificatio, fundus. Dod. 
Adv. 7. Endowment, building, and. land make 
a patron. 


PATRONUS (Lat.). 


In Roman Law 


A modification of the Latin word pater, 
father. A denomination applied by Romulus 
to the first senators of Rome, and which they 
always afterwards bore. 

A person who stood in the relation: of pro- 
tector to another who was called his “client.” 
One who advised his client in matters of law, 
and advocated his causes in court. Gilb. 
Forum Rom, 25. 


PATROON. ‘The proprietors of certain 
manors created in New York in colonial times 
were so called. 


PATRUELIS. Lat. In the civil law. A 
cousin-german by the father’s side; the son 
or daughter of a father’s brother. Wharton. 


PATRUUS. Lat. An uncle by the father’s 
side; a father’s brother. 


PATRUUS MAGNUS. A grandfather’s broth- 
er; granduncle. 


PATRUUS MAJOR. A great-grandfather’s 
brother, 


PATRUUS MAXIMUS. A great-grandfather's 
father’s brother. 


PAUPER. A person so poor that he must be 
supported at public expense; also a suitor 
who, on account of poverty, is allowed to sue 
or defend without being chargeable with 
costs. In re Hoffen’s Estate, 70 Wis. 522, 36 
N. W. 407; Hutchings v. Thompson, 10 Cush. 
(Mass.) 238; Charleston v. Groveland, 15 
Gray (Mass.) 15; Lee County v. Lackie, 30 
Ark. 764; Allegheny County v. City of Pitts- 
burgh, 281 Pa. 300, 127 A. 72, 73. 


Dispauper 

To deprive one of the status of a pauper 
and of any benefits incidental thereto: par- 
ticularly, to take away the right to sue in 
forma pauperis because the person so suing, 
during the progress of the suit, has acquired 
money or property which would enable him to 
sustain the costs of the action. 


PAUPERIES. Lat. In Roman law. . Dam- 
age or injury done by an irrational animal, 
without active fault on the part of the own- 
er, but for which the latter was bound. to 
make compensation. Inst. 4, 9; Mackeld. 
Rom. Law, § 510. 


PAVAGE. Money paid towards paving the 
streets or highways. 


PAVE. To cover with stone, brick, concrete, 
or any other substantial matter, making a 
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smooth and level surface. A sidewalk is paved 
when it is laid or flagged with flat stones, 
a3 well as when paved with brick, as is fre- 
quently done.. In re Phillips, 60 N. Y. 22; 
Buell v. Ball, 20 Iowa, 282; Harrisburg v. 
Segelbaum, 151 Pa. 172, 24 A. 1070, 20 L. R. 
A. 834, 


PAVING. Any substance on a street forming 
an artificial roadway or wearing surface. 
Heath v. Seattle Taxicab Co., 73 Wash, 177, 
131 P. 843, 844. 


PAWN, v. To deliver personal property to 
another in pledge, or as séeurity for a debt 
or sum borrowed. 


PAWN, n. A bailment of goods to a cred- 
itor, as security for some debt or engage- 
ment; a pledge. Story, Bailm. § 7; Coggs v. 
Bernard, 2 Ld. Raym. 913; Barrett v. Cole, 
49 N. C. 40; Surber v. McClintic, 10 W. Va. 
242; Commercial Bank v. Flowers, 116 Ga. 
219, 42 S. E. 474; Jacobs v. Grossman, 310 
Ill. 247, 141 N. E. 714, 715. 

Pawn, or pledge, is a bailment of goods by 
a debtor to his creditor, to be kept till the 
debt is discharged. Wharton. 

Also the specific chattel delivered to the 
ereditor as a pledge. 

In the law of Louisiana, pawn is known as 
one species of the contract of pledge, the oth- 
er being antichresis; but the word “pawn” is 
sometimes used as synonymous with “pledge,” 
thus including both species. Civ. Code La. 
art. 3134. 


PAWNBROKER. A person whose business 
is to lend money, usually in small sums, on 
security of personal property deposited with 
him or left in pawn. -Little Rock v. Barton, 
33 Ark, 444; Schaul v. Charlotte, 118 N, C. 
733, 24 8, E. 526; Chicago v. Hulbert, 118 
Ill. 632, 8 N. E. 512, 59 Am. Rep. 400. 

Any person engaged in the business of lend- 
ing money on deposit or pledges of personal 
property or other valuable thing, other than 
securities or printed evidence of indebtedness, 
or in the business of purchasing personal 
property, or choses in action, or other valu- 
able thing, and selling or agreeing to sell the 
same back to the seller at a price other than 
the original price of purchase, or in the busi- 
ness of purchasing personal property such as 
articles containing gold, silver, platinum or 
other precious metals or jewels for the pur- 
pose of reducing or smelting them into a dif- 
ferent form and reselling the product. Gen. 
Code Ohio, § 6338. 


PAWNEE. The person receiving a pawn, or 
to whom a pawn is made; the person to 
whom goods are delivered by another in 
pledge. 


‘PAWNOR. The person pawning goods or de- 
livering goods to another in pledge. 


PAX ECCLESIA. Lat. In old English law. 
The peace of the church. A particular privi- 


PAYEE 


lege attached to a church; sanctuary, (q. v.) 
Crabb, Eng. Law, 41; Cowell. 


PAX REGIS. Lat. The peace of the king; 
that is, the peace, good order, and security 
for life and property which it is one of the 
objects of government to maintain, and which 
the king, as the personification of the power 
of the state, is supposed to guaranty to all 
persons within the protection of the law. 

This name was also given, in ancient times, 
to a certain privileged district or sanctuary. 
The pax regis, or verge of the court, as it was 
afterwards called, extended from the palace- 
gate to the distance of three miles, three fur- 
longs, three acres, nine feet, nine palms, and 
nine barleycorns, Crabb, Eng: Law, 41. 


PAY. Compensation. Smith v. Jones, 102 
Conn. 471, 129 A. 50, 51, 43 A. L. R. 952; 
Christopherson v. Reeves, 44 S. D. 634, 184 
N. W. 1015, 1017. A fixed and definite amount 
given by law to persons in military service in 
consideration of and as compensation for 
their personal services. Sherburne v. U. S., 
16 Ct. Cl. 496. 


PAY, v. To discharge a debt; to deliver to 
a creditor the value of a debt, either in money 
or in goods, for his acceptance. Beals v. 
Home Ins, Co., 36 N. Y. 522, ‘Carpenter v. 
Dummit, 221 Ky. 67, 297 S. W. 695, 700. Voll- 
mer y. Automobile Fire Ins. Co. of Hartford, 
Conn., 207 App. Div. 67, 202 N. Y. 8. 374, 375. 

The term, however, is sometimes limited to 
discharging an indebtedness by the use of 
money. Krahn v. Goodrich, 164 Wis. 600, 160 
N. W. 1072, 1075. In re Bailey’s Estate, 276 
Pa. 147, 119 A. 907, 909. 


PAYABLE. Capable of being paid; suitable 
to be paid; admitting or demanding pay- 
ment; justly due; legally enforceable. In re 
Advisory Opinion to the Governor, 74 Fla. 
250, TT So. 102, 108. 

A sum of money is said to be payable when 
a person is under an obligation to pay it. 
“Payable? may therefore signify an obliga- 
tion to pay at a future time, but, when used 
without qualification, “payable” means that 
the debt is payable at once, as opposed to 
“owing.” Sweet. And see First Nat. Bank 
v. Greenville Nat. Bank, 84 Tex, 40,19 S. W. 
334; Easton v. Hyde, 18 Minn. 91 (Gil. 83). 


PAYABLE AFTER SIGHT. Payable after 
acceptance of bill or protest for nonaccept- 
ance. Waggoner Banking Co. v. Gray Coun- 
ty State Bank (Tex. Civ. App.) 165 S. W. 922, 
925. 


PAYABLE ON DEMAND. A bill payable on 
demand is payable on its date or within a rea- 
sonable time without grace. Waggoner 
Banking Co. v. Gray County State Bank (Tex. 
Civ. App.) 165 8S. W. 922, 925, 


PAYEE. In mercantile law. The person in 
whose favor a bill of exchange, promissory 
note, or check is made or drawn; the person 


PAYER 


to whom or to whose order a bill, note, or 
check is made payable. 3 Kent, Comm. 75; 
Thomson y. Findlater Hardware Co. (Tex. 
Civ. App.) 156 S. W. 301, 308. 


PAYER, or PAYOR. One who pays, or who 
is to make a-payment; particularly the per- 
son who is to make payment of a bill or note. 
Correlative to “payee.” 


PAYING QUANTITIES. This phrase, as 
used in oil and gas leases, when applied to 
the production of oil, means such a quantity 
as will pay a profit on the cost of operating 
the well. Pine v. Webster, 118 Ol. 12, 246 
P. 429, 430. Sufficient quantities to pay a 
reasonable profit on the whole sum required 
to be expended, including the cost of drill- 
ing, equipping, and operating the well. 
Pelham Petroleum Co. v. North, 78 OKI. 39, 
188 P. 1069, 1073; Aycock v. Paraffine Oil 
Co. (Tex. Civ. App.) 210 S. W. 851, 853. If 
the well pays a profit, even small, over op- 
erating expenses, it produces in paying 
quantities, though it may never repay its 
cost, and the operation ‘as a whole may 
prove unprofitable. Gypsy Oil Co, v. Marsh, 
121 Okl. 135, 248 P. 329, 333, 48 A. L. R. 
876; Masterson v. Amarillo Oil Co. (Tex. 
Civ. App.) 253 S. W. 908, 915. 


PAYMASTER. An officer of the army or 
navy whose duty is to keep the pay-accounts 
and pay the wages of the officers aud men. 
Any official charged with the disbursement 
of public money. 


PAYMASTER GENERAL. In English law. 
The officer who makes the various payments 
out of the public money required for the 
different departments of the state by issuing 
drafts on the Bank of England. Sweet. In 
American law, the officer at the head of 
the pay corps of the army is so called, also 
the naval officer holding corresponding office 
and rank with reference to the pay depart- 
ment of the navy. : 


PAYMENT. In a broad sense payment is 
the fulfilment of a promise, or the perform- 
ance of an agreement, ` 

In a more restricted legal sense payment 
is the performance of a duty, promise, or 
obligation, or discharge of a debt or liabil- 
ity, by the delivery of money or other value 
by a debtor to a creditor, where the money 
or other valuable thing is tendered and ac- 
cepted as extinguishing debt or obligation 
in whole or in part. Also the money or 
other thing so delivered. Brady v. Was- 
son, 6 Heisk. (Tenn.) 185; Bloodworth v. 
Jacobs, 2 La. Ann. 24; Root v. Kelley, 39 
Misc.. 5380, 80 N. Y. Supp. 482; Moulton v. 
Robison, 27 N. H. 554; Clay v. Lakenan, 
101 Mo. App. 563, 74 S. W. 391; Claflin v. 
Continental Works, 85 Ga. 27, 11 S. E. 721; 
Huffmans v. Walker, 26 Grat. (Va.) 316; 
Sokoloff. v. National City Bank of. New 
York, 180 Mise. 66, 224 N. Y. S. 102, 119; 
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Hall Bldg. Corporation v. Edwards, 142 Va. 
209, 128 S. E. 521, 523: Roberts v. Vonne- 
gut, 58 Ind. App. 142, 104 N. E. 321, 326: 
Buhl Highway Dist. v. Allred, 41 Idaho, 54, 
238 P. 298, 304. 

Satisfaction of a debt in coin of the realm. 
Hettrick Mfg. Co. v. Barish, 120 Mise. Rep. 
673, 199 N. Y. S. 755, 760. 

By “payment” is meant not only the de- 
livery of a sum of money, when such is the 
obligation of the contract, but the perform- 
ance of that which the parties respectively 
undertook, whether it be to give or tọ do. 
Civ. Code La. art. 2131. 

Performance of an obligation for the de- 
livery of money only is called “payment.” 
Civ. Code Cal. § 1478. 


Though “payment” in a broad sense includes 
money or anything else of value which the creditor 
accepts in satisfaction of his debt, it means in its 
restricted sense full satisfaction paid by money and 
not by exchange or compromise or by an accord 
and satisfaction. Roach v. McDonald, 187 Ala. 64, 
65 So. 823. “Payment” is generally understood to 
mean a discharge by a compliance with the terms 
of the obligation or its equivalent, while in an 
“accord and satisfaction” the discharge is effected 
by the performance of terms other than those orig- 
inally agreed on. Barcus v. J. I. Case Threshing 
Mach. Co. (Tex. Civ. App.) 197 S. W. 478, 480. 

The execution and delivery of negotiable papers 
is not payment unless it is accepted by the parties 
in that sense. Seamen v. Muir, 72 Or. 683, 144 P. 121, 
123; Cleve vy, Craven Chemical Co. (C. C. A.) 18 
F.(2d) 711, 712; Morrison v. Chapman; 155 App. Div. 
509, 140 N. Y. S. 700, 702; Reid v. Topper, 32 Ariz: 
381, 259 P. 397, 399; People v. Davis, 237 Mich. 165, 
211 N. W. 36, 37. 


In Pleading 


When the defendant alleges that he has 
paid the debt or claim laid in the declara- 
tion, this is called a “plea of payment.” 


In General 


—Part payment. The reduction of any debt or 
demand by the payment of a sum less than 
the whole amount originally due. Young v. 
Perkins, 29 Minn. 173, 12 N. W. 515; Moffitt 
v. Carr, 48 Neb. 408, 67 N. W. 150, 58 Am. St. 
Rep. 696. 


—Partial payments. The United States rule of 
partial payments is to apply the payment, in 
the first place, to the discharge of the inter- 
est then due. If the payment exceeds the in- 
terest, the surplus goes toward discharging 
the principal, and the subsequent interest is 
to be computed on the balance of principal 
remaining due. If the payment be less than 
the interest, the surplus of the interest must 
not be taken to augment the principal; but in- 
terest continues on the former principal un- 
til the period of time when the payments, tak- 
en together, exceed the interest then due, to 
discharge which they are applied, and the 
surplus, if any, is to be applied towards the 
discharge of the principal, and the interest is 
to be computed on the balance as aforesaid, 
and. this process continues until final settle- 
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ment. Langton v. Kops, 41 N. D. 442, 171 N. 
W. 334, 336. 


—Payment into court. In practice. The act 
of a defendant in depositing the amount 
which he admits to be due, with the proper 
officer of the court, for the benefit of the 
plaintiff and in answer to his claim. 


—Voluntary payment. A payment made by a 
debtor of his own will and choice, as distin- 
guished from one exacted from him by proc- 
ess of execution or other compulsion. Red- 
mond v. New York, 125 N. Y. 632, 26 N. BÐ. 
727; Rumford Chemical Works v. Ray, 19 
R. I. 456, 34 A. 814; Taggart v. Rice, 37 Vt. 
47; Maxwell v. Griswold, 10 How. 255, 13 L. 
Ed. 405; Hammond v. Oregon & C. R. Co., 117 
Or, 244, 243 P. 767, 772;, Hadley v. Farmers’ 
Nat. Bank of Oklahoma City, 125 Okl. 250, 257 
P. 1101, 53 A. L. R. 943; Engelken v. Justice 
Court of Eden Tp., 50 Cal. App. 157, 195 P. 
265, 266; St. Johns Electric Co. v. City of St. 
Augustine, 81 Fia. 588, 88 So. 387; Greene v. 
E. H. Taylor, Jr. & Sons, 184 Ky. 739, 212 8. 
W. 925, 928. Payments may be voluntary 
which are made unwillingly as a choice of 
evils. Singer Sewing Mach. Co. v. Teasley, 
198 Ala. 678, 73 So. 969, 971. But money paid 
under a mistake of the facts is not ordinarily 
treated as falling within the rule that money 
paid with full knowledge of all the facts re- 
lating to the claim paid constitutes a volun- 
tary payment, and cannot be recovered back. 
Strong & Jarvis v. Oldsmobile Co. of Ver- 
mont, 96 Vt. 355, 120 A. 100, 102. 


PAYS. Fr. Country. Trial per pays, trial 
by jury, (the country.) See Pais. 


PEACE. The concord or final agreement in 
a fine of land. 18 Edw. I. modus levandi finis. 

The tranquillity enjoyed by a political soci- 
ety, internally by the good order which reigns 
among its members, and externally by the 
good understanding it has with all other na- 
tions, Applied to the internal regulations 
of a nation, peace imports, in a technical 
sense, not merely a state of repose and securi- 
ty as opposed to one of violence or warfare, 
but likewise a state of public order and de- 
corum. Hamm. N. P. 139; 12 Mod. 566; Peo- 
ple v. Johnson, 86 Mich. 175, 48 N. W. 870, 18 
L. R. A. 168, 24 Am. St. Rep. 116; State v. 
Reichman, 135 Tenn. 685, 188 S. W. 597, 601, 
Ann. Cas. 1918B, 889; Miles v. State, 30 Okl. 
Cr. 302, 236 P. 57, 59, 44 A. L. R. 129; State 
v. Dean, 98 W. Va. 88, 126 S. E. 411, 413. 


Articles of The Peace 


See Articles. 
Bill of Peace 
See Bill. 
Breach of Peace 
See Breach. 


Conservator of The Peace 
See Conservator. 


PEACE 


Justice of The Peace 
See that title. 


Peace and Quietude 


Publie tranquillity and obedience to law, 
and that public order and security which is 
commanded by the laws of a particular sov- 
ereign, lord or superior. Weakley v. State, 
168 Ark. 1087, 273 S. W. 374, 377. 


Peace of God 


The words, “in the peace of God and the 
said commonwealth, then and there being,” as 
used in indictments for homicide and in the 
definition of murder, mean merely that it is 
not murder to kill an alien enemy in time of 
war, provided such killing occur in the ac- 
tual exercise of war. Whart. Cr. Law, § 310; 
State v. Gut, 13 Minn. 341 (Gil. 315). ~ 


Peace of God and The Church 


In old English law. That rest and cessa- 
tion which the king’s subjects had from trou- 
ble and suit of law between the terms and on 
Sundays and holidays. Cowell; Spelman. 


Peace of The State 


The protection, security, and immunity 
from violenee which the state undertakes to 
secure and extend to all persons within its ju- 
risdiction and entitled to the benefit of its 
laws. This is part of the definition of mur- 
der, it being necessary that the victim should 
be “in the peace of the state,” which now 
practically includes all persons except armed 
public enemies. See Murder. And see State 
v. Dunkley, 25 N. C. 121. 


Peace Officers 


This term is variously defined by statute in 
the different states; but generally it includes 
sheriffs and their deputies, constables, mar- 
shals, members of the police force of cities, 
and other officers whose duty is to enforce and 
preserve the public peace. See People v. Clin- 
ton, 28 App. Div. 478, 51 N. Y. S. 115; Jones 
v, State (Tex. Cr. App.) 65 S. W. 92. 


Public Peace 


The peace or tranquillity of the community 
in general; the good order and repose of the 
people composing a state or municipality. See 
Neuendorf v. Duryea, 6 Daly (N. Y.) 280; 
State v. Mancini, 91 Vt. 507, 101 A. 581, 583; 
State ex rel. Pollock v. Becker, 289 Mo. 660, 
233 S. W. 641, 649. That invisible sense of 
security which every man feels so necessary 
to his comfort, and for which all governments 
are instituted. Redfield, J., in State v. Bene- 
dict, 11 Vt. 236, 34 Am. Dec, 688. 


Public Peace and Quiet 


Peace, tranquillity, and order and frecdom 
from agitation or disturbance, the security, 
good order, and decorum guaranteed by civil 
society and by the law. State v. Brooks, 146 
La. 325, 83 So. 637, 689. 


PEACEABLE 


PEACEABLE. Free from the character of 
force, violence, or trespass; as, a “peaceable 
entry” on lands. ‘Peaceable possession” of 
real estate is such as is acquiesced in by 
all other persons, including rival claimants, 
and not disturbed by any forcible attempt at 
ouster nor by adverse suits to recover the 
possession or the estate. See Stanley v. 
Schwalby, 147 U. S. 508, 13 S. Ct, 418, 37 L. 
Ed. 259; Allaire v. Ketcham, 55 N. J. Eq. 
168, 35 A. 900; Bowers v. Cherokee Bob, 45 
Cal. 504; Gitten v. Lowry, 15 Ga. 8386; North 
Fort Worth Townsite Co. v. Taylor (Tex. Civ. 
App.) 262 S. W. 505; Mascall y. Murray, 76 Or. 
687, 149 P. 517, 519. 


Peccata contra naturam sunt gravissima. 3 
Inst. 20. Crimes against nature are the most 
heinous. 


Peccatum peccato addit qui culpæ quam facit pa- 
trocinia defensionis adjungit. 5 Coke, 49. He 
adds fault to fault who sets up a defense of 
a wrong committed by him. 


PECK. 
measure. 


A measure of two gallons; a dry 


PECIA. A piece or small quantity of ground. 
Paroch. Antiq. 240. 
In Roman law. 


PECORA. Lat. Cattle; 


beasts. The term included all quadrupeds 
that fed in flocks. Dig. 32, 65, 4. 
PECULATION. In the civil law, The un- 


lawful appropriation, by a depositary of pub- 
lic funds, of the property of the government 
intrusted to his care, to his own use, or that 
of others. Domat. Supp. au Droit Public, 1. 
8, tit. 5. See Bork v. People, 91 N. Y. 16. 


PECULATUS. Lat. In the civil law. The 
offense of stealing or embezzling the public 
money. Hence the common English word 
“peculation,” but “embezzlement” is the prop- 
er legal term. 4 Bl. Comm. 121, 122. 


PECULIAR. In ecclesiastical law. A parish 
or church in England which has jurisdiction 
of ecclesiastical matters within itself, and in- 
dependent of the ordinary, and is subject only 
to the metropolitan. 


PECULIARS, COURT OF. In English law. 
A branch of and annexed to the court of 
arches. It has a jurisdiction over all those 
parishes dispersed through the province of 
Canterbury, in the midst of other dioceses, 
which are exempt from the ordinary’s juris- 
diction, and subject to the metropolitan only. 


PECULIUM: Lat. In Roman law. Such pri- 
vate property as might be held by a slave, 
wife, or son who was under the patria potes- 
tas, separate from the property of the father 
or master, and in the personal disposal of the 
owner, 


PECULIUM CASTRENSE. In Roman law. 
That kind of peculium which a son acquiréd 
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in war, or from his connection with the camp, 
(castrum.) Heinece. Elem. lib, 2, tit. 9, § 474. 


PECUNIA. Lat. Originally and radically, 
property in cattle, or cattle themselves. So 
called because the wealth of the ancients con- 
sisted in cattle, Co. Litt. 2070. 


In the Civil Law 


Property in general, real or personal; any- 
thing that is actually the subject of private 
property. In a narrower sense, personal prop- 
erty; fungible things. In the strictest sense, 
money. This has become the prevalent, and 
almost the exclusive, meaning of the word. 


In Old English Law 
Goods and chattels. Spelman. 


PECUNIA CONSTITUTA. In Roman law. 
Money owing (even upon a moral obligation) 
upon a day being fixed (constituta) for its pay- 
ment, became recoverable upon the implied 
promise to pay on that day, in an action 
called “de pecunia constituta,” the implied 
promise not amounting (of course) to a stipu- 
latio. Brown. 


Pecunia dicitur a pecus, omnes enim veterum 
divitie in animalibus consistebant. Co. Litt. 
207. Money (pecunia) is so called from cat- 
tle, (pecus,) because all the wealth of our an- 
cestors consisted in cattle. 


PECUNIA NON NUMERATA. In the civil 
law. Money not paid. The subject of an ex- 
ception or plea in certain cases. Inst. 4, 13, 2. 


PECUNIA NUMERATA. Money numbered or 
counted out; i. e., given in payment of a debt. 


PECUNIA SEPULCHRALIS. Money ancient- 
ly paid to the priest at the opening of a grave 
for the good of the deceased’s soul. 


PECUNIA TRAJECTITIA. In the civil law. 
A loan in money, or in wares which the debt- 
or purchases with the money to be sent by 
sea, and whereby the creditor, according to 
the contract, assumes the risk of the loss 
from the day of the departure of the vessel 
till the day of her arrival at her port of des- 
tination. Interest does not necessarily arise 
from this loan, but when is stipulated for it 
is termed “nauticum fenus,” (maritime inter- 
est,) and, because of the risk which the cred- 
itor assumes, he is permitted to receive a 
higher interest than usual. Mackeld. Rom. 
Law, § 433. 


PECUNIARY. Monetary; relating to money; 
consisting of money or that which can be 
valued in money. El Paso Electric Ry. Co. v. 
Benjamin (Tex. Civ. App.) 202 S. W. 996, 998, 

As to pecuniary “Consideration,” ‘“Dam- 
ages,” and “Legacy,” see those titles, 


PECUNIARY CAUSES. In English ecclesias- 
tical practice. Causes arising from the with- 
holding of ecclesiastical dues, or the doing 
or neglecting some act relating to the church, 
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whereby some damage accrues to the plain- 
tiff. 3 Bl. Comm. 88 ~~ 


PECUNIARY CONDITION. “Pecuniary con- 


dition,” within statute relative to obtaining . 
goods by false pretenses, comprehends, not 


only money in hand, but property and all 
other assets of value constituting an existing 
fact that go to make up financial responsibil- 
ity as a basis of credit. Dennis v. State, 16 
Ala. App. 115, 75 So. 707, 708. 


PECUNIARY LOSS. A pecuniary loss is a 
loss of money, or of something by which mon- 
ey or something of money value may be ac 
quired. Green v, Hudson River R. Co., 32 
Barb. (N. Y.) 33. As applied to a dependent’s 
loss from death pecuniary loss means the rea- 
sonable expectation of pecuniary benefit from. 
the continued life of the deceased, to be in- 
ferred from proof of assistance by way of 
money, services, or other material benefits 
rendered prior to death. Standard Forgings 
Co. v. Holmstrom, 58 Ind. App. 306, 104 N. B. 
872, 875; Louisville & N. R. Co. v. Holloway’s 
Adm’r, 168 Ky. 262, 181 8. W. 1126, 1129. “Pe- 
cuniary loss”. is a term employed judicially to 
discriminate between a material loss which is 
susceptible of pecuniary valuation, and that 
inestimable loss of the society and companion- 
ship of the deceased relative upon which, in 
the nature of things, it is not possible to set 
a pecuniary valuation. Kennedy v. Byers, 
107 Ohio St. 90, 140 N. E. 630, 632; Michigan 
Cent. R. Co. v. Vreeland, 227 U. S. 59, 33 8. 
Ct. 192, 196, 57 L. Ed. 417, Ann. Cas. 19140, 
176. 


PECUS. Lat. In Roman law. Cattle; a 
beast. Under a bequest of pecudes were in- 
cluded oxen and other beasts of burden. Dig. 
32, 81, 2. 


PEDAGE. In old English law. A toll or tax 
paid by travelers for the privilege of passing, 
on foot or mounted, through a forest or other 
protected place. Spelman. 


L. Lat. 


PEDANEUS. Lat. In Roman law. At the 
foot; in a lower position; on the ground. 
See Judex Pedaneus. 


PEDAULUS (Lat. pes foot). 


PEDAGIUM. Pedage, (q. v.) 


In Civil Law 


A judge who sat at the foot of the tribunal, 
i. e. on the lowest seats, ready to try matters 
of little moment at command of the prætor, 
Calvinus, Lex.; Vicat, Voc. Jur. 


PEDDLER. An itinerant trader; a person 
who sells small wares, which he carries with 
him in traveling about from place to place. 
In re Wilson, 19 D. C. 341, 12 L. R. A. 624; 
Com. v. Farnum, 114 Mass. 270; Hall v. State, 
39 Fla. 637, 23 So. 119; Graffty v. Rushville, 
107 Ind. 502, 8 N. E. 609, 57 Am. Rep. 128) In 
re Pringle, 67 Kan. 364, 72 P. 864; State ex 


PEERS 


rel. Brittain v. Hayes, 143 La. 39, 78 So. 148, 
144; State y. Dressner, 4 Boyce (Del) 80, 85 
A. 881, 883; De Witt v. State, 155 Wis. 249, 
144 N. W. 253. 

Persons, except those peddling newspapers, 
Bibles, or religious tracts, who sell, or offer to 
sell, at retail, goods, wares, or other com- 
modities, traveling from place to place, in the 
street, or through different parts of the ¢oun- 
try are peddlers. 12 U. S. St. at Large, p. 458, 
§ 27. 


PEDE PULVERCSUS. In old English and 
Scotch law. Dusty-foot, A’ term applied to 
itinerant merchants, chapmen, or peddlers 
who attended fairs. 


PEDERASTY. In criminal law. The unnat- 
ural carnal copulation of male with male, par- 
ticularly of a man with a boy; a form of sod- 
omy, (g. v.) 


PEDIGREE. Lineage; line of áncestors from 
which a person descends; genealogy. An ac- 
count or register of a line of ancestors. Fam- 
ily relationship. Swink v. French, 11 Lea 
(Tenn.) 80, 47 Am. Rep. 277; People v. Mayne, 
118 Cal. 516, 50 P. 654, 62 Am, St. Rep. 256. 

The rule admitting hearsay evidence in mat- 
ters of “pedigree” embraces, not only descent 
and relationship, but also facts and dates of 
birth, marriage, and death. Lincoln Reserve 
Life Ins, Co, v. Morgan, 126 Ark. 615, 191 S. 
W. 236; In re Paulsen’s Estate, 179 Cal. 528, 
178 P. 148, 145; Tuite v. Supreme Forest 
Woodmen Circle, 193 Mo. App. 619, 187 S. W. 
137, 140. 


PEDIS ABSCISSIO. Lat. In old criminal 
law. The cutting off a foot; a punishment 
anciently inflicted instead of death. Fleta, 
lib. 1, c. 38. : 


PEDIS POSITIO. Lat. In the civil and old 
English law. A putting or placing of the foot. 
A term used to denote the possession of lands 
by actual corporal entry upon them. Wag- 
goner v. Hastings, 5 Pa. 303. 


PEDIS POSSESSIO. Lat. A foothold; an 
actual possession. To constitute adverse pos- 
session there must be pedis possessio, or a 
substantial inclosure. 2 Bouv, Inst. no. 2193: 
Bailey v. Irby, 2 Nott & McC, (S. C.) 348, 10 
Am. Dec. 609. 


PEDONES. Foot-soldiers. 


PEERAGE. The rank or dignity of a peer 
or nobleman. Also the body of nobles taken 
collectively. 


PEERESS. A woman who belongs to the no- 
bility, which may be either in her own right 
or by right of marriage. 


PEERS. In feudal law. The vassals of a 
lord who sat in his court as judges of their 
co-vassals, and were called “peers,” as being 
each other’s equals, or of the same condition. 


PEERS 


The nobility of Great Britain, being the 
lords temporal having seats in parliament, 
and including dukes, marquises, earls, vis- 
counts, and barons. 

Equals; those who are a man’s equals in 
rank and station; thus “trial by a jury of his 
peers” means trial by jury of citizens. In re 
Grilli, 110 Misc. 45, 179 N. Y. 8. 795, 797. For 
“judgment of his peers,” see Judgment. 


PEERS OF FEES. Vassals or tenants of the 
same lord, who were obliged to serve and at- 
tend him in his courts, being equal in func- 
tion. These were termed “peers of fees,” be- 
cause holding fees of the lord, or because their 
business in court was to sit and judge, under 
their lords, of disputes arising upon fees; 
but, if there were too many in one lordship, 
the lord usually chose twelve, who had the 
title of peers, by way of distinction; whence, 
it is said, we derive our common juries and 
other peers. Cowell, 


PEINE FORTE ET DURE. L. Fr. In old 
English law. A special form of punishment 
for those who, being arraigned for felony, ob- 
stinately “stood mute;” that is, refused to 
plead or to put themselves upon trial. It is 
described as a combination of solitary con- 
finement, slow starvation, and crushing the 
naked body with a great load of iron. This 
atrocious punishment was yulgarly called 
“pressing to death.” See 4 Bl. Comm. 8324- 
328; Britt. cc. 4, 22; 2 Reeve, Eng. Law 134; 
Cowell. 


PELA. A peal, pile, or fort. Cowell, 


PELES. 
thing. 


Issues arising from or out of a 
Jacob. 


PELFE, or PELFRE. Booty; also the per- 
sonal effects of a felon convict. Cowell. 


PELLAGE. The custom or duty paid for 
skins of leather. 


PELLEX. Lat. In Roman law. ‘A concu- 
bine. Dig. 50, 16, 144. 


PELLICIA. A pilch or surplice. Spelman. 


PELLIPARIUS. A leather-seller or skinner, 
Jacob. 


PELLOTA. The ball of a foot. 4 Inst. 308, 


PELLS, CLERK (or MASTER) OF THE. 
Formerly, an officer in the English exchequer, 
who entered every teller’s bill on the parch- 
ment rolls, 7. e., “pells,” commonly two in num- 
ber, one being the pell or roll of receipts, and 
the other the pell or roll of disbursements. 


PELT-WOOL. The wool pulled off the skin 
or pelt of dead sheep. 8 Hen. VI. c. 22. 


PENAL. Punishable; inflicting a punish- 
ment; containing a penalty, or relating to a 
penalty. Missouri, K. & T. Ry. Co. v. Dewey 
Portland Cement Co., 118 OKI. 142, 243 P. 257, 
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259; Interstate Savings & Trust Co. v. Wyatt, 
27 Colo. App. 217, 147 P. 444, 445. 


PENAL ACTION. In practice. An action up- 
on a penal statute; an action for the recovery 
of a penalty given by statute. 3 Steph. 535, 
536. Distinguished from a popular or qui tam 
action, in which the action is brought by the 
informer, to whom part of the penalty goes. 
A penal action or information is brought by 
an officer, and the penalty goes to the king. 1 
Chit. Gen. Pr. 25, note; 2 Archb. Pr. 188. But 
in American law, the term includes actions 
brought by informers or other private persons, 
as well as those instituted by governments 
or public officers. In a broad sense, the term 
has. been made to include all actions in which 
there may be a recovery of exemplary or vin- 
dictive damages, as suits for libel and slan- 
der, or in which special, double, or treble 
damages are given by statute, such as actions 
to recover money paid as usury or lost in gam- 
ing. See Bailey v. Dean, § Barb. (N. Y.) 303; 
Ashley v. Frame, 4 Kan. App. 265, 45 P. 927; 
Cole v. Groves, 134 Mass. 472, But in a more 
particular sense it means (1) an action on a 
statute which gives a certain penalty to be re- 
covered by any person who will sue for it, (In 
re Barker, 56 Vt. 20; Gawthrop v. Fairmont 
Coal Co., 74 W. Va. 39, 81 S. E. 560, 561; Me- 
Neely v. City of Natchez, 148 Miss. 268, 114 
So. 484, 487) or (2) an action in which the 
judgment against the defendant is in the na- 
ture of a fine or is intended as a punishment, 
actions in which the recovery is to be compen- 
satory in its purpose'and effect not being pe- 
nal actions but civil suits, though they may 
carry special damages by statute. See Moller 
v.. U. S., 57 F. 490, 6 C. C. A. 459; Atlanta v. 
Chattanooga Foundry & Pipe Works, 127 F. 
23, 61 C. C. A. 387, 64 L. R. A. 721. 


PENAL BILL. An instrument formerly in 
use, by which a party bound himself to pay a 
certain swn or sums of money, or to do certain 
acts, or, in default thereof, to pay a certain 
speciñed sum by way of penalty; thence 
termed a “penal sum.” These instruments 
have been superseded by the use of a bond in 
a penal sum, with conditions. Brown. 


PENAL BOND. A bond promising to pay a 
named sum of money (the penalty) with a con- 
dition underwritten that, if a stipulated col- 
lateral thing, other than the payment of mon- 
ey, be done or forborne, as the case may be, 
the obligation shall be void. Burnside y. 
Wand, 170 Mo, 531, 71 S. W. 337, 62 L. R. A. 
427. . ` 


PENAL CLAUSE. A penal clause is a secon- 
dary obligation, entered into for the purpose 
of enforcing the performance of a primary ob- 
ligation. Civ. Code La. art, 2117. Also a 
clause in a statute declaring a penalty for a 
violation of the preceding clauses. 


PENAL LAWS. Those which prohibit an act 
and impose a penalty for the commission of it. 
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2 Cro. Jac. 415. Strictly and properly speak- 
ing, a penal law is one imposing a penalty or 
punishment {and properly a pecuniary fine or 
mulct) for some offense of a public nature or 
wrong committed against the state. Sackett 
v. Sackett, 8 Pick. (Mass.) 820; Kilton v. 
Providence Tool Co., 22 R. I. 605, 48 A. 1039; 
Drew v. Russell, 47 Vt. 252; Nebraska Nat. 
Bank v. Walsh, 68 Ark, 433, 59 S. W. 952, 82 
Am. St. Rep. 301; Gulledge Bros. Lumber Co. 
v. Wenatchee Land Co., 122 Minn. 266, 142 N. 
wW. 305, 46 L. R. A. (N. S.) 697; Wellman v. 
Mead, 93 Vt. 322, 107 A. 396, 397; Atlantic 
Coast Line R. Co. v. State, 73 Fla. 609, 74 So. 
595, 600. Strictly speaking, statutes giving a 
private action against a wrongdoer are not pe- 
nal in their nature, neither the liability im- 
posed nor the remedy given being penal. If 
the wrong done is to the individual, the law. 
giving him a right of action is remedial, rath- 
er than penal, though the sum to be recovered 
may be called a “penalty” or may consist in 
double or treble damages. See Huntington v. 
Attrill, 146 U. S. 657, 18 S. Ct. 224, 36 L. Ed. 
1123; Diversey v. Smith, 103 Ill. 890, 42 Am. 
Rep. 14; Cullinan v. Burkhard, 41 Misc. 321, 
84 N. X. S. 825; People v. Common Council 
of Bay City, 36 Mich. 189; Credit Men’s Ad- 
justment Co. v. Vickery, 62 Colo. 214, 161 P. 
297, 298. 


PENAL SERVITUDE, in English criminal 
law, is a punishment which consists in keeping 
an offender in confinement, and compelling 
him to labor. Steph. Crim. Dig. 2. 


PENAL STATUTES. See Penal Laws. 


PENAL SUM. A sum agreed upon in a bond, 
to be forfeited if the condition of the bond is 
uot fulfilled. 


PENALTY. The sum of money which the 
obligor of a bond undertakes to pay in the 
event of his omitting to perform or carry out 
the terms imposed upon him by the condi- 
tions of the bond. Brown; Tayloe v. Sandi- 
ford, 7 Wheat. 18, 5 L. Ed. 384; Watt v. 
Sheppard, 2 Ala. 445; Stennick v. J. K. Lum- 
ber Co., 85 Or. 444, 161 P. 97, 106. 

A penalty is an agreement to pay a greater 
sum, to secure the payment of a less sum. 
It is conditional, and can be avoided by the 
payment of the less sum before the contin- 
gency agreed upon shall happen. By what 
name it is called is immaterial. Henry v. 
Thompson, Minor (Ala.) 209, 227; MeClain 
v. Continental Supply Co., 66 Okl. 225, 168 
P. 815, 816. 


A penal obligation differs from an alternative 
obligation, for the latter is but one in its essence; 
while a penalty always includes two distinct engage- 
ments, and when the first is fulfilled the second is 
void. When a breach has taken place, the obligor 
has his option to require the fulfilment of the first 
obligation, or the payment of the penalty, in those 
cases which cannot be relieved in equity, Dalloz, 
Dict. Obligation avec Clause pénale. 


Bu.Law Dict.(3D Ep.)—85 


PENDING 


A punishment; a punishment imposed 
by statute as a consequence of the commis- 
sion of an offense. Lancaster v. Richardson, 
4 Lans. (N. Y.) 136; People v. Nedrow, 122 
Ill. 363, 13 N. E. 583; Iowa v. Chicago, etc., 
R. Co. (C. C.) 37 F. 497, 3 L. R. A. 554; Mil- 
ler v. Bopp, 136 La. 788, 67 So. 881; Stitt v. 
Locomotive Engineers’ Mut. Protective Ass’n, 
177 Mich. 207, 142 N. W. 1110, 1118. 

The terms “fine,” “forfeiture,” and “pen-' 
alty” are often used loosely, and even con- 
fusedly ; but, when a discrimination is made, 
the word “penalty” is found to be generic in 
its character, including both fine and for- 
feiture. A “fine” is a pecuniary penalty, and 
is commonly (perhaps always) to be collected 
by suit in some form. A “forfeiture” is a 
penalty by which one loses his rights and 
interest in his property. Gosselink y. Camp- 
bell, 4 Iowa, 300; Bankers’ Trust Co. v. 
State, 96 Conn. 361, 114 A. 104, 107; State ex 
rel, Jones v. Howe Scale Co. of Illinois, 182 
Mo. App. 658, 166 S. W. 328, 330. 

The term also denotes money recover- 
able by virtue of a statute imposing a pay- 
ment by way of punishment. City of Buf- 
falo v. Neubeck, 209 App. Div. 386, 204 N. 


Y. S. 737, 738; State v. Franklin, 63 Utah, 
442, 226 P. 674, 676. 
PENANCE, In ecclesiastical law. An ec- 


clesiastical punishment inflicted by an ec- 
clesiastieal court for some spiritual offense, 
Ayl. Par. 420. 


PENCIL. An instrument made of plumbago, 
red chalk, or other suitable substance, for 
writing without ink. 


PENDENCY. Suspense; the state of being 
pendent or undecided; the state of an action, 
ete., after it has been begun, and before the 
final disposition of it: 


PENDENS. Lat. 
a pending suit. 


PENDENTE LITE. Lat. Pending the suit; 
during the actual progress of a suit; during 
litigation. In re Morrissey’s Will, 91 N. J. 
Eq. 289, 107 A. 70, 71. 


Pending; as lis pendens, 


Pendente iite nihil innovetur. Co, Litt. 344. 
During a litigation nothing new should be 
introduced. 


PENDENTES. In the civil law. The fruits 
of the earth not yet separated from the 
ground; the fruits hanging by the roots. 
Ersk. Inst. 2, 2, 4. 


PENDICLE. In Scotch law. A piece or par- 
cel of ground. . 


PENDING. Begun, but not yet completed; 
unsettled; undetermined; in process of set- 
tlement or adjustment. Thus, an action or 
suit is “pending” from its inception until the 
rendition of final judgment. Wentworth v. 
Farmington, 48 N. H. 210; Mauney v. Pem- 
berton, 75 N, ©. 221; Ex parte Munford, 57 


PENDING 


Mo. 603; Midkiff v. Colton (C. C. A.) 242 F. 
873, 381; Ex parte Craig (C. ©. A.) 274 F. 
177, 187; Cain v. French, 29 Cal, App. 725, 
156 P. 518. : 

A criminal case is pending, in the sense 
that a court may correct its records, until 
the judgment is fully satisfied. Dunn v, 
State, 18 Okl. Cr. 493, 196 P. 739, T41. 

The term “pending appeal” may refer to 
the time before appeal, and while an appeal 
is impending. Cincinnati, H. & D. Ry. Co. v. 
McCullom, 183 Ind. 556, 109 N. E. 206, 209, 
Ann. Cas. 1917E, 1165, 


PENETRATION. A term used in criminal 
law, and denoting (in cases of alleged rape) 
the insertion of the male part into the female 
parts to however slight an extent; and by 
which insertion the offense is complete with- 
out proof of emission, Brown. 


PENITENTIALS. A compilation or list of 
sins and other penances, compiled in the 
Eastern Church and in the extreme west 
about the sixth century. Stubbs, Canon Law, 
in 1 Sel. Essays in Anglo-Amer. L. H. 252. 


PENITENTIARY. A prison or place of pun- 
ishment; the place of punishment in which 
convicts sentenced to confinement and hard 
labor are confined by the authority of the 
law. Millar v. State, 2 Kan. 175; Bowers 
v. Bowers, 114 Ohio St. 568, 151 N. E. 750, 
751; Howell v. State, 164 Ga, 204, 138 S$. E. 
206, 209. 


PENNON. A standard, banner, or ensign 
earried in war. 


PENNY. An English coin, being the twelfth 
part of a shilling. It was also used in Amer- 
ica during the colonial period. : 


PENNYWEIGHT. A Troy weight, equal to 
twenty-four grains, or one-twentieth part of 
an ounce, 


PENSAM. The full weight of twenty ounces. 


PENSIO. Lat. In the civil law. A payment, 
properly, for the use of a thing. A rent; 
a payment for the use and occupation of an- 
other’s house, 


PENSION. A stated allowance out of the 
public treasury granted by government to an 
individual, or to his representatives, for his 
valuable services to the country, or in com- 
pensation for loss or damage sustained by 
him in the public service. Price v. Society 
for Savings, 64 Conn. 362, 30 A. 139, 42 Am. 
St. Rep. 198; Manning v. Spry, 121 Iowa, 
191, 96 N. W. 873; Frisbie v. U. S., 157 U. S. 
160, 15 Sup. Ct. 586, 39 L. Ed. 657; State 
ex rel. Wander v. Kimmel, 256 Mo: 611, 165 
S. W. 1067, 1072; Dickey v. Jackson, 181 
Iowa, 1155, 165 N. W. 387, 389; Hawkins v. 
Randolph, 149 Ark. 124, 231 8. W. 556, 559. 
“Pensions” are in the nature of bounties 
of the government, which it has the right to 
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give, withhold, distribute, or recall at its dis- 
cretion. - Pecoy v. City of Chicago, 265 Ill, 78, 
106 N. E. 435, 436. 


In English Practice 


An annual payment made by each member 
of the inns of court. Cowell; Holthouse, 

Also an assembly of the members of the 
society of Gray’s Inn, to consult of their af- 
fairs. 


In the Civil, Scotch, and Spanish Law 
A rent; an annual rent. 


PENSION OF CHURCHES. In English ec- 
clesiastical law, Certain sums of money paid 
to clergymen in lieu of tithes. A spiritual 
person may sue in the spiritual court for a 
pension originally granted and confirmed by 
the ordinary, but, where it is granted by a 
temporal person to a clerk, he cannot; as, 
if one graut an annuity to a parson, he must 
sue for it in the temporal courts. Cro. Eliz. 
G75. 


PENSION WRIT. A peremptory order 
against a member of an inn of court who is 
in arrear for his pensions, (that is, for his 
periodical dues), or for other duties. Cowell. 


PENSIONARY PARLIAMENT. A pariia- 
ment of Charles II which was prolonged for 
nearly 18 years. 


PENSIONER. One who is supported by an 
allowance at the will of another; a depend- 
ent. It is usually applied (in a public sense) 
to those who receive pensions or annuities 
from government, who are chiefly such as 
have retired from places of honor and emolu- 
ment. Jacob. 

Persons making periodical payments are 
sometimes so called. Thus, resident under- 
graduates of the university of Cambridge, 
who are not on the foundation of any col- 
lege, are spoken of as “pensioners.” Mozley 
& Whitley. 

The head of one of the Inns of Court, oth- 
erwise the Treasurer. Pension was used to 
designate meetings of the Benchers in Gray’s 
Inn. 


PENT-ROAD. A road shut up or closed at 
its terminal points. Wolcott v. Whitcomb, 40 
Vt. 41. 


PENTECOSTALS. In ecclesiastical law. 
Pious oblations made at the feast of Pente- 
cost by parishioners to their priests, and 
sometimes by inferior churches or parishes 
to the principal mother churches. They are 
also called “Whitsun farthings.” Wharton. 


PEON. 
In Mexico 


A debtor held by his creditor in a quali- 
fled servitude to work out the debt; a serf. 
Webster. 


Bu.Law Dior. (8p Ep.) 
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In India 


A footman; a soldier; an inferior officer; 
a servant employed in the business of the 
revenue, police, or judicature. 


PEONAGE. ‘The state or condition of a peon 
as above defined; a condition of enforced 
servitude, by which the servitor is eestrained 
of his liberty and compelled to labor in liq- 
uidation of some debt or obligation, real or 
pretended, against his will. Peonage Cases 
(D. C.) 128 F. 671; In.re Lewis (C. C.) 114 
F. 963; U. S. v. McClellan (D. C) 127 F. 
971; Rev. St. U. S. § 5526 (18 USCA § 444); 
Goode v. Nelson, 73 Fla. 29, 74 So. 17, 15; 
State v. Oliva, 144 La. 51, 80 So. 195, 196. 


PEONIA. : 
In Spanish Law 


A portion of land which was formerly giy- 
en to a simple soldier on the conquest of a 
country. It is now a quantity of land of 
different size in different provinces. In the 
Spanish possessions in America it measured 
fifty feet front and one hundred feet deep. 
2 White, N. Rec. 49; Strother v. Lucas, 12 
Pet. (U. 8.) 444, 9 L. Ed. 1137. 


PEOPLE. A state; as the people of the 
state of New York. A nation in its collective 
and political capacity. Nesbitt v. Lushing- 
ton, 4 Term R. 783; U. S. v. Quincy, 6 Pet. 
467, 8 L. Ed. 458; U. & v. Trumbull (D. C.) 
48 F. 99. The aggregate or mass of the 
‘individuals who constitute the state. Solon 
v. State, 54 Tex. Cr. R. 261, 114 S. W. 349; 
Loi Hoa v, Nagle (C. C. A.) 13 F.(2d) 80, 81. 
In a more restricted sense, and as generally 
used in constitutional law, the entire body 
of those citizens of a state or’ nation who 
are invested with political power for political 
purposes, that is, the qualificd voters or elec- 
tors. See Koehler v. Hill, 60 Iowa, 543, 15 
N. W. 609; Dred Scott v. Sandford, 19 How. 
404, 15 L. Ed. 691; Boyd v. Nebraska, 143 U. 
S. 135, 12 S. Ct. 375, 36 L. Ed. 108; Rogers 
y. Jacob, 88 Ky. 502, 11 S. W. 513; People 
v. Counts, 89 Cal. 15, 26 P. 612; Blair v. 
Ridgely, 41 Mo. 63, 97 Am. Dec. 248; Bev- 
erly v. Sabin, 20 Ill. 857; In re Incurring 
of State Debts, 19 R. I. 610, 37 A. 14; In 
re Opinion of the Justices, 226 Mass. 607, 115 
N. E. 921, 922; State v. City of Albuquerque, 
31 N. M. 576, 249 P. 242, 247. . ‘ 

In neutrality laws, a government recog- 
nized by the United States. The Three 
Friends (D. C.) 78 F. 175. 


The word “people’’ may have various significa- 
tions according to the cannectian in which it Ig 
used, When we speak of the rights of the people, 
or of the government of the people by law, or of 
the people as a non-political aggregate, we mean 
all the inhabitants of the state ar nation, without 
distinction as to sex, age, or otherwise. But when 
reference is mace to the people as the repository 
of sovereignty, or as the source of governmental 
power, or to popular government, we are in fact 
speaking of that selected and limited class of citi- 
zens to whom the constitution accords the elective 


~ 


PER ANNUM 


franchise and the right of participation in the offices 
of government. Black, Conat. Law (3d Ed.) p. 30. 


PEPPERCORN. A dried berry of the black 
pepper. In English law, the reservation of 
a merely nominal rent, on a lease, is some- 
times expressed by a stipulation for the pay- 
ment of a peppercorn. 


PER. Lat. By, through, or by means of, 
Lea v. Helgerson (Tex. Civ. App.) 228 S. W. 
992, 993. When a writ of entry is.sued out 
against the alienee of the original intruder 
or disseisor, or against his heir to whom the 
land has descended, it is said to be brought 
“in the per,” because the writ then states 
that the tenant had not entry but by (per) 
the original wrong-doer. 3 Bl. Comm. 181. 


PER AES ET LIBRAM. Lat. In Roman law. 
The sale per es et libram (with copper and 
scales) was a ceremony used in transferring 
res mancipi, in the emancipation of a son or 
slave, and in one of the forms of making a 
will. The parties having assembled, with a 
number of witnesses, and one who held a bal- 
ance or scales, the purchaser struck the scales 
with a copper coin, repeating a formula by 
which he claimed the subject-matter of the 
transaction as his property, and handed the 
coin to the vendor. 


PER ALLUVIONEM. Lat. In the civil law. 
By alluvion, or the gradual and imperceptible 
increase arising from deposit by water. 


Per alluvionem id videtur adjici quod ita paula- 
tim adjicitur ut intelligere non possumus quan- 
tum quoquo momento temporis adjiciatur. 
That is said to be added by alluvion which 
is so added little by little that we cannot tell 
how much is added at any one moment of 
time. Dig. 41, 1, 7,1; Fleta, l. 3, c. 2, § 6. 


PER AND CUI. When a writ of entry is 
brought against a second alienee or descend- 
ant from the disseisor, it is said to be in the 
per and cui, because the form of the writ is 
that the tenant had not entry but by and 
under a prior alienee, to whom the intruder 
himself demised it. 3 Bl. Comm. 181. 


PER AND POST. To come in in the per is 
to claim by or through the person last en- 
titled to an estate; as the heirs or assigns 
of the grantee. To come in in the post is to 
claim: by a paramount and prior title; as the 
lord by escheat. 

PER ANNULUM ET BACULUM. L. Lat. 
In old English law. By ring and staff, or 
crozier. The symbolical mode of conferring 
an ecclesiastical investure. 1 Bl. Comm. 378, 


‘379, 


PER ANNUM. Lat. By the year. A phrase 
still in common use. Ramsdell v. Hulett, 50 
Kan. 440, 31 P. 1092; State v. McFetridge, 
G4 Wis. 180, 24 N. W. 140; Haney v. Cald- 
well, 35 Ark. 168; Matheson v. Marion Coun- 
ty Lumber Co., 95 S. C. 352, 78 S. E. 970, 97L 


PER AUTRE VIE 


PER AUTRE VIE. L. Fr. For or during 
another’s life; for such period as another 
person shall live. 


PER AVERSIONEM. Lat. In the civil law. 
By turning away. A term applied to that 
kind of sale where the gocds are taken in 
bulk, and not by weight or measure, and for 
a single price; or where a piece of land is 
sold as containing in gross, by estimation, a 
certain number of acres, Poth. Cont. Sale, 
nn. 256, 309. So called because the buyer acts 
without particular examination or discrim- 
ination, turning his face, as it were, away. 
Calvin. 


PER BOUCHE. L. Fr. By the mouth; oral- 
ly. 3 How. State Tr. 1024. 


PER CAPITA. Lat. By the heads or polls; 
according to the number of individuals; 
share and share alike. This term, derived 
from the civil law, is much used in the law 
of descent and distribution, and denotes that 
methed of dividing an intestate estate by 
which an equal share is giyen to each of a 
number of persons, all of whom stand in 
equal degree to the decedent, without ref- 
erence to their stocks or the right of repre- 
sentation. It is the antithesis of per stirpes, 
(q. v). 


PER CENT. An abbreviation of the Latin 
“ner centum,” meaning by the hundred, or 
so many parts in the hundred, or so many 
hundredths. Sece Blakeslee v. Mansfield, 66 
Th. App. 119; Code Va. 1887, § 5 (Code 1904, 
p. 7; Code 1930, § 5, cl. 11). 


PER CONSEQUENS. Lat. By consequence; 
consequently, Yearb. M. 9 Edw. III. 8. 


PER CONSIDERATIONEM CURIA. Lat. 
In old practice. By the consideration (judg- 
ment) of the court. Yearb, M. 1 Edw. II. 2. 


PER CURIAM. Lat. By the court. A 
phrase used in the reports to distinguish an 
opinion of the whole court from an opinion 
written by any one judge. Sometimes it de- 
notes an opinion written by the chief jus- 
tice or presiding judge. See Clarke v. West- 
ern Assur. Co., 146 Pa. 561, 23 A. 248, 15 L 
R. A, 127, 28 Am. St. Rep. 821. 


PER EUNDEM. Lat. By the same. This 
phrase is commonly used to express “by, or 
from the mouth of, the same judge.” So “per 
eundem in eaden’’? means “by the same judge 
in the same case.” 


PER EXTENSUM. 
At length. 


PER FORMAM DONI. L, Lat. In English 
law. By the form of the gift; by the desig- 
nation of the giver, and not by the opera- 
tion of law. 2 Bl. Comm. 113, 191. 


Lat. In old practice. 


PER FRAUDEM. Lat. “By fraud. Where 
a. plea alleges matter of discharge, and the 
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replication avers that the discharge was 
fraudulently obtained and is therefore in- 
valid, it is called a “replication per fraudem.” 


PER INCURIAM. Lat. Through inadvert- 


ence. 35 Eng. Law & Eq. 302. 
PER INDUSTRIAM HOMINIS. Lat. In old 
English law. By human industry. A term 


applied to the reclaiming or taming of wild 
animals by art, industry, and education. 2 
Bl. Comm, 391. 


PER INFORTUNIUM. Lat. By misadven- 
ture. In criminal law, homicide per infor- 
tunium is committed where a man, doing a 
lawful act, without any intention of hurt, 
unfortunately kills another, 4 Bl. Comm. 182. 
See Homicide. 


PER LEGEM ANGLI-E. Lat. By the law of 
England; by the curtesy. Fleta, lib. 2, c. 54, 
§ 18. 


PER LEGEM TERRA. Lat. By the law of 
the land; by due process of law. U.S. v. 
Kendall, 26 Fed. Cas. 748; Appeal of Ervine, 
16 Pa. 263, 55 Am. Dec. 499; Rhinehart v. 
Schuyler, 7 Ill. 519. 


PER METAS ET BUNDAS. L. Lat. 
English law. By metes and bouuds. 


In old 


PER MINAS. Lat. By threats. See Duress, 


PER MISADVENTURE. In old English law. 
By mischance.. 4 Bl. Comin. 182. The same 
with per infortunium (q. v.). 


PER MITTER LE DROIT. L. Fr. By pass- 
ing the right. One of the modes by which re- 
leases at common law were said to inure was 
“ner mitter le droit,” as where a person who 
had been disseised released to the disseisor or 
his heir or feoffee. In such case, by the re- 
lease, the right which was in the releasor was 
added to the possession of the releasee, and 
the two combined perfected the estate. Miller 
vy. Emans, 19 N. Y. 387. 


PER MITTER L’ESTATE. L. Fr. By pass- 
ing the estate. At common law, where two or 
more are seised, either by deed, devise, or de- 
scent, as joint tenants or coparceners of the 
same estate, and one of them releases to the 
other, this is said to inure by way of “per mit- 
ter Vestate.’ Miller v. Emans, 19 N. Y. 388. 


PER MY ET PER TOUT. L. Fr. By the half 
and by the whole. A phrase descriptive of the 
mode in which joint tenants hold the joint 
estate, the effect of which, technically consid- 
ered, is that for purposes of tenure and sur- 
vivorship each is the holder of the whole, but 
for purposes of alienation each has only his 
own share, which is presumed in law to be 
equal, 1 Washb. Real Prop. 406. 


PER PAIS, TRIAL. Trial by the country; & 
€s by jury. 
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PER PROCURATION. By proxy; by one 
acting as an-agent with special powers; as 
under a letter of attorney. These words “give 
notice to all persons that the agent is acting 
under a special and limited authority.” 10 C. 
B. 689. The phrase is commonly abbreviated 
to “per proc.,” or “p. p,” and is more used in 
the civil law and in England than in American 
law. 


PER QUA SERVITIA. Lat. A real action 
by which the grantee of a seigniory could com- 
pel the tenants of the grantor to attorn to 
himself. It was abolished by St. 3 & 4 Wm. 
IV, c. 27, § 35. 


PER QUOD. Lat. Whereby. When the dec- 
laration in an action of tort, after stating the 
acts complained of, goes on to allege the 
consequences of those acts as a ground of spe- 
cial damage to the plaintiff, the recital of such 
consequences is prefaced by these words, ‘‘per 
quod,” whereby; and sometimes the. phrase 
is used as the name of that clause of the dec- 
laration. . 

Words “actionable per quod” are those not 
actionable per se upon their face, but are only 
actionable in consequence of extrinsic facts 
showing circumstances under which they were 
said or the damages resulting to slandered 
party therefrom. Smith v. Mustain, 210 Ky. 
445, 276 S. W. 154, 155, 44 A. L. R. 386. 


PER QUOD CONSORTIUM AMISIT. Lat. 
In old pleading. Whereby he lost the com- 
pany fof his wife.] A phrase used in the old 
declarations in actions of trespass by a hus- 
band for beating or ill using his wife, deserip- 
tive of the special damage he had sustained. 
3 Bl. Comm. 140; Cro. Jac. 501, 588; Crocker 
y, Crocker (C. C.) 98 F. 703. 


PER QUOD SERVITIUM AMISIT. Lat. In 
old pleading. Whereby he lost the service [of 
his servant.] A phrase used in the old decla- 
rations in actions of trespass by a master, for 
beating or ill using his servant, descriptive 
of the special damage he had himself sustain- 
ed. 3 Bl. Comm. 142; 9 Coke, 118a; Cal- 
laghan v. Lake Hopatcong Ice Co., 69 N. J. 
Law, 100, 54 A. 223, This action is common- 
ly brought by the father for the seduction of 
his daughter, in which case very slight evi- 
dence of the relation of master and servant is 
necessary; but still some loss of service, or 
some expense, must be shown; 5 B. & P. 466; 
5 Price, 641; Kendriek v. McCrary, 11 Ga. 
603; Phelin vy. Kenderdine, 20 Pa. 354, 


Per rationes pervenitur ad legitimam rationem. 
Litt. § 386. By reasoning we come to true 
reason. 


Per rerum naturam factum negantis nulla pro- 
batio est. It is in the nature of things that he 
who denies a fact is not bound to give proof. 


PER SALTUM. Lat. By a leap or bound; by 
a sudden movement; passing over certain 
proceedings. 8 East, 511. 


PER VIVAM VOCEM 


PER SAMPLE. By sample. A purchase so 
made is a collateral engagement that the 
goods shall be of a particular quality. 4 B. & 
Ald. 387. 


PER SE. Lat. By himself or itself; in it- 
self; taken alone; inherently; in isolation; 
unconnected with other matters. Findley v. 
Wilson, 115 Okl. 280, 242 P. 565, 568; Rowan 
v. Gazette Printing Co., 74 Mont. 326, 239 P. 
1035, 1037. 


PER STIRPES. Lat. By roots or stocks; by 
representation. This term, derived from the 
civil law, is much used in the law of descents. 
and distribution, and denotes that method of 
dividing an intestate estate where a class or 
group of distributees take the share which 
their deceased would haye been entitled to, 
taking thus by their right of representing such: 
ancestor, and not as so many individuals. See 
Rotmanskey v. Heiss, 39 A. 415, 86 Md. 633; 
In re Shoch’s Estate, 271 Pa. 165, 114 A. 505, 
506; Petition of Gee, 44 R. I. 182, 115 A. 716, 
717. 


PER TOTAM CURIAM. L, Lat. By the whole: 
court, A common phrase in the old reports. 


PER TOUT ET NON PER MY. L. Fr. By the- 
whole, aud not by the moiety. Where an es- 
tate in fee is given to a man and his wife, they- 
cannot take the estate by moities, but both: 
are seised of the entirety, per tout et non per- 
my. 2 Bl. Comm. 182. 


i 


PER UNIVERSITATEM. Lat. In the civil 
law. By an aggregate or whole; as an en- 
tirety. The term described the aquisition of 
an entire estate by one act or fact, as dis- 
tinguished from the acquisition of single or 
detached things. 


PER VADIUM. L. Lat. In old practice. By 
gage. Words in the old writs of attachment 
or pone. 3 Bl. Comm. 280. 


Per varios actus legem experientia facit. By 
various acts experience frames the law. 4 
Inst. 50. 


PER VERBA DE FUTURO. Lat. By words 
of the future [tense.] A phrase applied to con- 
tracts of marriage. 1°Bl. Comm. 489; 2 Kent, 
Comm. 87. 


PER VERBA DE PRAESENTI. Lat. By words 
of the present [tense.] A phrase applied to 
contracts of marriage. 1 Bl. Comm, 439. 


PER VISUM ECCLESIAZ. Lat. In old Eng-. 
lish law. By view of the church; under the 
supervision of the church. The disposition of 
intestates’ goods per visum ecclesie was one 
of the articles confirmed to the prelates by 
King John’s Magna Charta. 8 Bl. Comm. 96. 


PER VIVAM VOCEM. Lat. 
law. 
voce. 


In old English 
By the living yoice; the same with. viva 
Bract. fol. 95. 


PER YEAR 


PER YEAR, in a contract, is equivalent to the 
word “annually.” Curtiss v. Howell, 39 N. Y. 
211; Larson y. Augustana Colonization Ass’n 
of North America, 155 Minn. 1, 192.N. W. 108. 


PERAMBULATION. The act or custom of 
walking over the boundaries of a district or 
piece of land, either for the purpose of deter- 
mining them or of preserving evidence of 
them. Thus, in many parishes in England, it 
is the custom for the parishioners to peram- 
bulate the boundaries of the parish in roga- 
tion week in every year. Such a custom en- 
titles them to enter any man’s land and abate 
nuisances in their way. Phillim. Ece. Law, 
1867; Hunt, Bound. 108; Sweet. See Green- 
ville v. Mason, 57 N. H. 385. 

The custom has now largely fallen into 
disuse. Cent. Dict. 


PERAMBULATIONE FACIENDA, WRIT DE. 
In English law. The name of a writ which is 
sued by consent of both parties when they 
are in doubt as to the bounds of their respec- 
tive estates. It is directed to the sheriff to 
make perambulation, and to set the bounds 
and limits between them in certainty. Fitzh. 
Nat. Brev. 133. 


PERCA. A perch of land; sixteen and one- 
half feet. See Perch. 
PERCEPTION. Taking into possession. 


Thus, perception of crops or of profits is re- 
` ducing them to possession. Used of money, it 
means the counting out and payment of a 
debt, Also used for food due to soldiers. 
Vicat, Voc. Jur. 


PERCEPTURA. In old records. A wear; a 
place in a river made up with banks, dams, 
etc., for the better convenience of preserving 
and taking fish. Cowell. 


PERCH. A measure of land containing five 
yards and a half, or sixteen feet and a half in 
length; otherwise called a “rod” or “pole,” 
Cowell. 

As a unit of solid measure, a perch of ma- 
sonry or stone or brick work contains, accord- 
ing to some authorities and in some locali- 
ties, sixteen and one-half cubic feet, but e'se- 
where, or according to others, twenty-five. 
Unless defined by statute, it is a very indefi- 
nite term and must be explained by evidence. 
See Baldwin Quarry Co. v. Clements, 38 Ohio 
St. 587; Harris v. Rutledge, 19 Iowa, 388, 87 
Am. Dec. 441; Sullivan v. Richardson, 33 Fla, 
1, 14 So. 692; Wood v. Vermont Cent. R. Co., 
24 Vt. 608. ‘ 


PERCOLATE, as used in the cases relating to 
the right of land-owners to use water on their 
premises, designates any flowage of sub-sur- 
face water other than that of a running 
- stream, open, visible, clearly to be traced. 
Mosier v. Caldwell, 7 Nev. 363. 


PERCOLATING WATERS. See Water. 
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PERDONATIO UTLAGARIA.. L. Lat. A 
pardon for a man who, for contempt in not 
yielding obedience to the process of a court, is 
outlawed, and afterwards of his own accord 
surrenders. Reg, Orig. 28. 


PERDUELLIO, Lat. In Roman law. Hos- 
tility or enmity towards the Roman repub‘tic; 
traitorous conduct on the part of a citizen, 
subversive of the authority of the laws or 
tending to overthrow the government. Cal- 
vin; Vicat. 


PERDURABLE. As applied to an estate, per- 
durable signifies lasting long or forever. 
Thus, a disseisor or tenant in fee upon con- 
dition has as high and great an estate as the 
rightful owner or tenant in fee-simple abso- 
lute, but not so perdurable. The term is chief- 
ly used with reference to the extinguishment 
of rights by unity of seisin, which does not 
take place unless both the right and the land 
out of which it issues are held for equally 
high and perdurable estates. Co. Litt. 3134, 
3130; Gale Easem. 582; Sweet. 


PEREGRINI. Lat. The name given to aliens 
in Rome. The class of peregrini embraced at 
the same time both those who had no capacity 
in law (capacity for rights or jural relations.) 
namely, the slaves, and the members of those 
nations which had not established amicable 


relations with the Roman people. Sav, Dr. 
Rom. § 66. 
PEREMPT. In ecclesiastical procedure, to 


waive or bar an appeal by one’s own act so as 
partially to comply with or acquiesce in a sen- 
tence of a court. Phill. Eccl, L. 1275; Rog. 
Eccl. L. 47, 


PEREMPTION. A nonsuit; also a quashing 
or killing. : 


PEREMPTORIUS. Lat. In the civil law. 
That which takes away or destroys forever; 
hence, exceptio peremptoria, a plea which is a 
perpetual bar. Calvin. 


PEREMPTORY. Imperative; absolute: not 
admitting of question, delay, or reconsidera- 
tion. Positive; final; decisive; not admit- 
ting of any alternative. Self-determined; ar- 
bitrary; not requiring any cause to ke shown, 

As to peremptory “Challenge,” “Defense,” 
“Instruction,” “Mandamus,” “Nonsuit,” 
“Plea,” and “Writ,” see those titles. 


PEREMPTORY DAY. A day assigned for 
trial or hearing in court, absolutely and with- 
out further opportunity for postponement. 


PEREMPTORY EXCEPTION. In the civil 
law. Any defense which denies entirely the 
ground of action. 


PEREMPTORY PAPER. A list of the causes 
which were enlarged at the request of the par-. 
ties, or which stood over from press of busi- 
hess in court, . 
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' PEREMPTORY RULE. In practice. An ab- 
solute rule; a rule without any condition or 
alternative of showing cause. 


PEREMPTORY UNDERTAKING. An under- 
taking by a plaintiff to bring on a cause for 
trial dt the next sittings or assizes, Lush, 
Pr. 649. 


PERFECT. Complete; finished; execnted; 
enforceable; without defect; merchantable; 
marketable. Sliosberg v. New York Life Ins. 
Co.. 217 App. Div. 67. 216 N. Y. S. 215, 2203 
Tucker v. Thrares, 50 Okl, 691, 702, 151 P. 
598, 601: Satterthwaite v. Van Dissen, 99 OKI. 
233, 226 P. 588, 584; Electric Hammer Cor- 
poration v. Deddens, 206 Ky. 232, 267 S. W. 
207, 208; Williams v. Ellis (Mo. App.) 233 S. 
W. 157, 159. . 

As to perfect “Equity,” “Machine.” “Obliga- 
tion,” “Ownership,” “Title,” and “Usufruct,” 
see those titles. 


PERFECT CONDITION. In a statement of 
the rule that, when two claims exist in “per- 
fect condition” between two persons, either 
may insist on a set-off, this term means that 
state of a demand when it is of right demand- 
able by its terms. Taylor v. New York, 82 N. 
Y. 17. 


PERFECT INSTRUMENT. An instrument 
such as à deed or mortgage is said to become 
perfect when recorded (or registered) or fied 
for record, because it then becomes good as to 
all the world. See Wilkins v. McCorkle, 112 
Tenn. 688, 80 5. W. 834. 


PERFECT TRUST. An executed trust, (g. v.) 


PERFECTING BAIL. Certain qualifications 
of a property character being required of per- 
sons who tender themselres as bail, when such 
persons have justificd, į. e., established their 
sufficiency by satisfying the court that they 
possess the requisite qualifications, a rule 
or order of court is made for their allowance, 
and the bail is then said to be perfected, t. e., 
the process of giving bail is finished or com- 
pleted. Brown. 


Perfectum est cui nihil deest secundum suze 
perfectionis vel nature modum. That is perfect 
to which nothing is wanting, according to the 
measure of its perfection or nature. Hob, 151. 


PERFIDY. The act of one who has engaged 
` his faith to do a thing. and does not do it, but 
does the contrary. Wolff, Inst. § 390. 


PERFORM. To perform an obligation or con- 
tract is to execute, fulfill, or accomplish it ac- 
cording to its terms. This may consist either 
in action on the part of the person bound by 
the contract or in omission to act, according to 
the nature of the subject-matter; but the 
term is usually applied to any action in dis- 
charge of a contract other than payment. 


PERILS OF THE SEA 


PERFORMANCE. The fulfillment or accom- 
plishment of a promise, contract, or other ob- 
ligation according to its terms, . 


Part Performance 


The doing some portion, yet not the whole, 
of what either party to a contract has agreed 
to do. Borrow v, Borrow, 34 Wash. 684, 76 
P. 305. 

Specific Performance 


Performance of a contract in the specific 
form in which it was made, or according to 
the precise terms agreed upon. This is fre- 
quently compelled by a bill in equity filed for 
the purpose. 2 Story, Eq. Pl. § 712, et seq. 
The actual accomplishment of a contract by 
a party bound to fulfill it. Guadalupe County 
Board of Education v. O’Bannon, 26 N. M. 606, 
195 P. S801, 893; Municipal Gas Co. v. Lone 
Star Gas Co. (Tex. Civ. App.) 259 S. W. 684, 
6S9. The doctrine of specific performance is 
that, where damages would be an inadequate 
compensation for the breach of an agreement, 
the contractor will be compelled to perform 
specifically what he has agreed to do. Sweet. 
As the exact fulfilment of an agreement is not 
always practicable, the phrase may mean, in 
a given case, not literal, but substantial per- 
formance, Waterm, Spec, Perf. § 1. 


PERGAMENUM. In old practice. Parch- 
Ment. In pergameno scribi fecit. 1 And. 54. 


PERICARDITIS. In medical jurisprudence. 
An inflammation of the lining membrane of 
the heart. 


Periculosum est res novas et inusitatas In- 
ducere, Co. Litt. 879a. It is perilous to intro- 
duce new and untried things. 


Periculosum existimo quod bonorum virorum 
ncn comprobatur exempio. 9 Coke, 97b. I 
consider that dangerous which is not ap- 
proved by the example of good men. 


PERICULOSUS. Lat. Dangerous ; perilous. 


PERICULUM. Lat. In the civil law. Peril; 
danger; hazard; risk. 


Periculum rei vendita, nondum tradite, est 
emptoris. The risk of a thing sold, and not 
yet delivered, is the purchasers. 2 Kent, 
Comm, 498, 499. 


PERIL. The risk, hazard, or contingency in- 
sured against by a policy of insurance. 


PERILS OF THE LAKES. As applied to 
navigation of the Great Lakes, this term has 
the same meaning as “perils of the sea.” See 
infra, 


PERILS OF THE SEA. In maritime and in- 
surance law. Natural accidents peculiar to the 
sea, which do not happen by the intervention 
of man, nor are to be prevented by human 
prudence. 3 Kent, Comm. 216. Perils of the 
sea are from (1) storms and waves; (2) rocks, 
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shoals, and rapids; (3) other obstacles, though 
of human origin; (4) changes of climate; (5) 
the confinement necessary at sea; (6) animals 
peculiar to the sea; (7) all other dangers pe- 
culiar to the sea. Civ. Code Cal. § 2199. All 
losses caused by the action of wind and wa- 
ter acting on the property insured under ex- 
traordinary circumstances, either directly or 
mediately, without the intervention of other 
independent active external causes, are losses 
by “perils of the sea or other perils and dan- 
gers,” within the meaning of the usual clause 
in a policy of marine insurance. Baily, Perils 
of Sea, 6 In an enlarged sense, all losses 
which occur from maritime adventure may be 
said to arise from the perils of the sea; but 
underwriters are not bound to this extent, 
They insure against losses from extraordinary 
occurrences only; such as stress of weather, 
winds and waves, lightning, tempests, ete. 
These are understood to be meant by the 
phrase “the perils of the sea,” in a marine 
policy, and not those ordinary perils which 
every vessel must encounter. Hazard v. New 
England Mar. Ins. Co., 8 Pet. 557, 8 L. Ed. 
1048; Hartford Fire Ins. Co. of Hartford, 
Conn. v. Baker, 127 Okl. 166, 260 P. 6, 7, 55 
A. L. R. 796; Borgemeister v, Union Ins. Co. 
of Canton, 127 Misc, 9, 214 N. Y. 5. 548, 549; 
The Giulia (C. C. A.) 218 F. 744, 746; Charles 
Clarke & Co. v. Mannheim Ins, Co. (Tex. Com. 
App.) 210 S. W. 528, 529; The Rosalia (C. ©. 
A.) 264 F, 285, 288; Klein y. Globe & R. Fire 
Ins. Co. of New York City (C. ©. A.) 2 F.(2d) 
137, 189; Brazilian Export & Import Co, v. 
Firemen’s Fund Ins. Co. of San Francisco, 
‘Cal, 106 Misc. 189, 174 N. Y. S. 265, 267; 
Cary v. Home Ins. Co., 235 N. Y. 296, 189 N. E, 
274, 275; The Charlton Hall (D. C.) 285 F. 
640, 642; Gulf Transp. Co. v. Fireman’s Fund 
Ins. Co., 121 Miss. 655, 88 So. 730, 732, 9 A. L. 
R. 1307; American-Hawaiian S. S. Co. v. 
Bennett & Goodall (C. C. A.) 207 F. 510, 513; 
The Mary F. Barrett (C. C. A.) 279 F. 329, 
8331; Delanty v. Yang Tsze Ins. Assn, 127 
Wash. 238, 220 P. 754, 758; Olympia Canning 
Co. v. Union Marine Ins. Co. (D. C.) 5 F.(2d) 
522, 523; Western Assur. Co. of Toronto, 
Canada, v. Shaw (C, ©. A.) 11 F.(2d) 495, 496; 
Union Marine Ins. Co. v. Chas. D, Stone & 
Co. (0. 0. A.) 15 F.(2d) 987, 939. 


PERINDE VALERE. A dispensation granted 
to a clerk, who, being defective in capacity 
for a benefice or other ecclesiastical function, 
is de facto admitted to it. Cowell. 


PERIOD. Any point, space, or division of 
time. “The word ‘period’ has its etymological 
meaning, but it also has a distinctive significa- 
tion, according to the subject with which it 
may be used in connection, It may mean any 
portion of complete time, from a thousand 
years or less to the period of a day; and 
when used to designate an act to be done or 
to be begun, though its completion may take 
an uncertain time, as, for instance, the act 
of exportation, it must mean the day on 
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which the exportation commences, or it would 
be an unmeaning and useless word in its con- 
nection in the statute.” Sampson v. Peaslee, 
20 How. 579, 15 L. Ed. 1022. 


PERIODICAL. Recurring at fixed intervals; 
to be made or done, or to happen, at succes- 
sive periods separated hy determined inter- 
vals of time; as pericdical payments of in- 
terest on a bond. 


PERIPHRASIS. Circumlceution; use of 
many words to express the sense of one. 


PERISH. To come to an end; to cease to be; 
to die. 


PERISHABLE ordinarily means subject to 
speedy and natural decay. But, where the 
time contemplated is necessarily long, the 
term may embrace property liable merely to 
material depreciation in value from other 
causes than such decay. Webster v. Peck, 31 
Conn. 495: Poole Co. v. U. S., 9 Ct. Cust. 
App. 271, 275; Callahan v. Danziger, 172 Cal. 
738, 158 P. 760, 761; Marston v. Rue, 92 Wash. 
129, 159 P. 111, 118; In re Pedlow (C. C. A.) 
209 F. 841, 842; Falmouth Co-Op. Marketing 
Assn v. Pennsylvania R. Co., 237 Mich. 406, 
212 N. W. 84, 85. 


PERISHABLE GOODS. Goods which decay 
and lose their value if not speedily put to 
their. intended use, 


Perjuri sunt qui servatis verbis juramenti de- 
cipiunt aures eorum qui accipiunt. 3 Inst. 166. 
They are perjured, who, preserving the words 
of an oath, deceive the ears of those who re- 
ceive it. 


PERJURY. In criminal law. The willful 
assertion as to a matter of fact, opinion, be- 
lief, or knowledge, made by a witness in a ju- 
dicial proceeding as part of his evidence, ei- 
ther upon oath or in any form allowed hy law 
to be substituted for an oath, whether such 
evidence is given in open court, or in an affi- 
davit, or otherwise, such assertion being ma- 
terial to the issue or point of inquiry and 
known to such witness to be false. 2 Whart. 
Crim. Law, § 1244; Herring y. State, 119 Ga. 
709, 46 S. E. 876; Beecher v. Anderson, 45 
Mich. 543, 8 N. W. 589; Schmidt v. Witherick, 
29 Minn. 156, 12 N. W. 448; State v. Simons, 
30 Vt. 620; Miller v, State, 15 Fla. 585; Clark 
v, Clark, 51 N. J. Eq. 404, 26 A. 1012; Hood v. 
State, 44 Ala. 81; State v. Singleton, 53 N. D. 
573, 207 N. W. 226; Goolsby v. State, 17 Ala. 
App. 545, 86 So. 187; Black v. State, 13 Ga. 
App. 541, 79 S. E. 178, 174; State v. Larson, 
171 Minn. 246, 213 N. W. 900, 901; People v. 
Glenn, 294 IH. 333, 128 N. E. 532, 533; Mathes 
y. State, 15 Okl. Cr. 382, 177 P. 120; Common- 
wealth v. Hinkle, 177 Ky. 22, 197 S. W. 455, 
456; People v. Rendigs, 123 Misc. Rep, 32, 205 
N. Y. S. 133, 136. 

Perjury shali consist in willfully, knowingly, ab- 


solutely, and falsely swearing, either with or with- 
out laying the hand on the Holy Evangelist of 
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Almighty God, or affirming, in a matter material to 
the issue or point in question, in some judicial pro- 
ceeding, b¥ a person to whom a lawful oath or af- 
firmation is administered. Code Ga, 1882, § 4460 (Pen. 
Code 1910, § 259). 

Every person who, having taken an oath that he 
will testify, declare, depose, or certify truly before 
any competent tribunal, officer, or person, in any 
of the cases in which such an oath may by law 
be administered, willfully, and contrary to such 
oath, states as truth any material matter which 
he knows to be false, is guilty of perjury. Pen. 
Code Cal. § 118. 

The willful giving, under oath, in a judicial pro- 
ceeding or course of justice, of false testimony ma- 
terial to the issue or point of inquiry. 2 Bish. Crim. 
Law, § 1015. 

Perjury, at common law, is the “taking of a will- 
ful false oath by one who, being lawfully sworn 
by a competent court to depose the truth in any 
judicial proceeding, swears absolutely and falsely 
in a matter material to the point in issue, whether 
he believed or not.” Comm. v. Powell, 2 Mete. (Ky.) 
10; Cothran y. State, 39 Miss. 541. 

It will be observed that, at common law, the 
crime of perjury can be committed only in the 
course of & suit or judicial proceeding. But stat- 
utes have very generally extended both the defini- 
tion and the punishment of this offense to willful 
false swearing in many different kinds of affidavits 
and depositions, such as those required to be made 
in tax returns, pension proceedings, transactions at 
the custom house, and various other administrative 
or non-judicial proceedings. 


PERMANENT. Fixed, enduring, abiding, not 
subject to change. Generally opposed in law 
to “temporary,” but not always meaning 
“perpetual.” Penn Mut. Life Ins. Co. v. Mil- 
ton, 160 Ga. 168, 127 S. E. 140, 141, 40 A. L. R. 
1382; Roseburg Nat. Bank v. Camp, 89 Or. 
67, 173 P. 318, 316. - 

As to permanent “Alimony,” “Injunction,” 
and “Trespass,” see those titles. 


PERMANENT ABODE. A domicile or fixed 
home, which the party may leave as his in- 
terest or whim may dictate, but which he has 
no present intention of abandoning. Dale v. 
Irwin, 78 Ill. 170; Moffett v, Hill, 131 Tl. 239, 
22 N. P. 821; Berry v. Wilcox, 44 Neb. 82, 62 
N. W. 249, 48 Am, St. Rep. 706. 


PERMANENT BUILDING AND LOAN ASSO- 
CIATION. One which issues its stock, not all 
at once or in series, but at any time when ap- 
plication is made therefor, Cook v. Equitable 
B. & L. Ass’n, 104 Ga. 814, 30 S. E. 911. 


PERMISSION. A license to do a thing; an 
authority to do an act which, without such 
authority, would have been unlawful. 


PERMISSIONS. Negations of law, arising 
either from the law’s silence or its express 
declaration. Ruth. Inst. b. 1, c, 1. 


PERMISSIVE. Allowed; 


allowable; that 
which may be done. . 


PERMISSIVE USE. See Use. 
PERMISSIVE WASTE. See Waste. 


PERPETRATOR. 


PERMIT, v. To suffer, allow, let; to give- 
leaye or license; to acquiesce, by failure to- 
prevent, or to expressly assent or agree to 
the doing of an act. Elkhorn Mining Corp.. 
v. Commonwealth, 173 Ky. 417, 191 8. W. 
256; State v. Waxman, 93 N. J. Law, 27, 107 
A. 150; State v. Wheeler, 38 N. D. 456, 165 
N. W. 574, 576; State v. Peters, 112 Ohio St. 
249, 147 N. E. 81, 84; Johnson v. U. 8. (C. C. 
A.) 260 F. 783, 786; Little Falls Fibre Co. 
v. Henry Ford & Son, 126 Mise. 126, 
212 N. Y. S. 630, 634; Lemery v. Leonard, 
99 Or. 670, 196 P. 376, 378; Armstrongs 
Adm’r v, Sumne & Ratterman Co., 211 Ky. 
750, 278 S. W. 111, 113; Allen v. Common- 
wealth, 178 Ky. 250, 198 S. W. 896, 897. 


PERMIT, n. A license or instrument granted 
by the officers of excise (or customs), certi- 
fying that the duties on certain goods have 
been paid, or secured, and permitting their 
removal from some specified place to another.. 
Wharton. : 

A written license or warrant, issued by @ 
person in authority, empowering the grantee 
to do some act not forbidden by law, but not. 
allowable without such authority. 


PERMUTATIO. Lat. In the civil law. Ex-- 
change; barter. Dig. 19, 4. 


PERMUTATION. The exchange of one mov- 
able subject for another; barter. 


PERMUTATIONE. A writ to an ordinary,. 
commanding him to admit a clerk to a bene- 
fice upon exchange made with another. Reg. 
Orig. 307. 


PERNANCY. Taking; a taking or receiv- 
ing; as of the profits of an estate. Actual 
pernancy of the profits of an estate is the 
taking, perception, or receipt of the rents 
and other advantages arising therefrom. 2 
Bl. Comm. 163. 


PERNOR OF PROFITS. He who receives 
the profits of lands, ete.; he who has the 
actual pernancy of the profits. 


PERNOUR. L. Fr. A taker. Le pernour ou 
le detenour, the taker or the detainer. Britt, 
c. 27, 


PERPARS. L. Lat. 
the inheritance. 


A purpart; a part of 


PERPETRATOR. Generally, this term de- 
notes the person who’ actually commits a 
crime or delict, or by whose immediate agen- 
cy it occurs. But, where a servant of a rail- 
road company is killed through the negli- 
gence of a co-employee, the company itself" 
may be regarded as the “perpetrator” of the- 
act, within the meaning of a statute giving an: 
action against the perpetrator. Philo v. H- 
linois Cent. R. Co., 33 Iowa, 47. 


Perpetua lex est nullam legem humanam ac 
positivam perpetuam esse, et clausula que ab- 
rogationem excludit ab initio non valet. It is 
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a perpetual law that no human and positive 
law can be perpetual, and a clause [in a law} 
which precludes the power of abrogation is 
void ab initio, Bac. Max. p. 77, in reg. 19 


PERPETUAL. Never ceasing; continuous; 
enduring; lasting; unlimited in respect of 
time; continuing without intermission or 
interval. See Scanlan v. Crawshaw, 5 Mo. 
App. 337. ; 

As to perpetual “Curacy,” “Injunction,” 
“Lease,” and “Statute,” see those titles. 


PERPETUAL EDICT. In Roman law. Orig- 
inally the term “perpetual” was merely op- 
posed to “occasional” and was used to dis- 
tinguish the general edicts of the prætors 
from the special edicts or orders which they 
issued in their judicial capacity. But under 
’ Hadrian the edict was revised by the jurist 
Julianus, and was republished as a perma- 
nent act of legislation. It was then styled 
“perpetual,” in the sense of being calculated 
to endure in perpetuum, or until abrogated 
by competent authority. Aust. Jur, 855. 


PERPETUAL SUCCESSION. That continu- 
ous existence which enables a corporation to 
manage its affairs, and hold property without 
the necessity of perpetual conveyances, for 
the purpose of transmitting it. By reason 
of this quality, this ideal and artificial per- 
son remains, in its legal entity and person- 
ality, the saine, though frequent changes may 
be made of its members. Field, Corp. § 58; 
Scanlan v. Crawshaw, 5 Mo. App. 340. 


PERPETUATING TESTIMONY. A proceed- 
ing for taking and preserving the testimony 
of witnesses, which otherwise might be lost 
before the trial in which it is intended to be 
used, It is usually allowed where the wit- 
nesses are aged and infirm or are about to 
remove from the state. 3 Bl. Comm. 450. 


PERPETUITY. Any limitation or condition 
which may take away or suspend the power 
of alienation for a period beyond life or lives 
in being and 21 years thereafter. In re Til- 
ley’s Estate, 272 Pa. 143, 116 A. 392, 394, 28 
' A. L. R. 366; Anderson v. Menefee (Tex. Civ. 
App.) 174 S. W. 904, 907; West Texas Bank 
& Trust Co. v. Matlock (Tex. Com. App.) 212 
S. W. 937, 989; Hopkinson v. Swaim, 284 IIL 
11, 119 N. E. 985, 989; Turner v. Safe De- 
posit & Trust Co., 148 Md. 371, 129 A. 294, 
295; Eastman Marble Co. v. Vermont Marble 
Co., 236 Mass. 138, 128 N. ©. 177, 182; Geis- 
sler v. Reading Trust Co., 257 Pa. 329, 101 A. 
T97, 799; McGill v. Trust Co. of New Jersey, 
94 N. J. Eg. 657, 121:A. 760, 764; Graves v. 
Graves, 04 N. J. Eq. 268, 120 A. 420, 422; 
Loud v. St. Louis Union Frust Co., 298 Mo. 
148, 249 S. W. 629, 634; Barton v. Thaw, 246 
Pa. 348, 92 A. 312, 313, Ann. Cas. 1916D, 570; 
True Real Estate Co. v. True, 115 Me. 533, 
99 A. 627, 630; Melvin v. Hoffman, 290 Mo. 
f 464, 235 S. W. 107, 115. 

Any’ limitation tending to take the subject: 
of it out ‘of Commerce for a longer period 


than a life or lives In belng, and twenty-one 
years beyond, and, in case of a posthumous 
ehild, a few months more, allowing for the 
term of gestation. Rand. Perp.. 48. 

Such a limitation of property as renders it 
unalienable beyond the period allowed by law. 
Gilb. Uses, (Sugd. Ed.) 260. And see Ould 
v. Washington Hospital, 95 U. S. 303, 24 L. 
Ed. 450; Duggan v. Slocum, 92 F. 806, 34 
C. C. A. 676; Waldo v. Cummings, 45 Ill. 421; 
Franklin vy. Armfield, 2 Sneed (Tenn.) 354; 
Stevens v. Annex Realty Co., 173 Mo. 511, 73 
S. W. 505; Griffin v. Graham, 8 N. C. 130, 
9 Am. Dec. 619; In re John’s Will, 30 Or. 484, 
47 P. 341, 36 L. R. A. 242. 


PERPETUITY OF THE KING. That fiction 
of the English law which for certain political 
purposes ascribes to the king in his political. 
capacity the attribute of immortality; for, 
though the reigning monarch may die, yet 
by this fiction the king never dies, i. e., the 
office is supposed to be reoccupied for all po- 
litical purpeses immediately on his death. 
Brown. 


PERQUISITES. In its most extensive sense, 
“perquisites” siguifies anything obtained by 
industry or purchased with money, different 
from that which descends from a father or ` 
ancestor. Bract. 1. 2, c. 30, n. 3. 

Profits accruing to a lord of a manor by 
virtue of his court-baron, over and above the 
yearly profits of his land; also other things 
that come casually and not yearly. Mozley 
& Whitley. 

In Modern Use 


Emoluments or incidental profits attaching 
to an office or official position, beyond the 
salary or regular fees. Delaplane v, Cren- 
shaw, 15 Grat. (Va.) 468; Vansant v. State, 
96 Md. 110, 538 A. 711; Wren v. Luzerne 
County, 6 Kulp val 87; McCoy v. Handlin, 
85 S. D. 487, 153 N W. 361, 371, L. R. A. 
19155, 858, Ann. Cas. 1917A, 1046; Harris 
County v. Hammond (Tex. Civ. App.) 203 S. 
W., 445, 448; Christopherson v. Reeves, 44 8. 
D. 634, 184 N. W. 1015; State v. Reeves, 44 
S. D. 568, 184 N. W. 993, 998. 


PERQUISITIO. Purchase. Acquisition by 
one’s own act or agreement, and not by de- 
scent. 


PERQUISITOR. In old English law. A pur- 
chaser; one who first acquired an estate to 
his family; one who acquired an estate by 
sale, by gift, or by any other method, ‘except 
only that of descent. 2 Bl. Comm. 220. 


PERSECUTIO. Lat. In the civil law. A 
follcwing after; a pursuing at law; a suit 
or prosecution. Properly that kind of judi- 
cial proceeding before the prætor which was 
ealled “extraordinary.” In a general sense, 
any judicial proceeding, including not only 
“actions,” (aetiones,) properly so calied, bat 
other proceedings also. Calvin. 
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PERSEQUI, Lat. In the civil law. To fol- 
low after; to pursue or claim in form of 
law. An action is called a “jus persequendi,” 


PERSON. A man considered according to 
‘the rank he holds in society, with all the 
right to which the place he holds entitles 
him, and the duties which it imposes. Peo- 
ple v. R. Co., 134 N. Y. 506, 31 N. E. 873. 

The term is, however, more extensive than 
man. It may include artificial beings, as 
corporations; 1 Bla. Com. 128; 4 Bingh. 
669; People v. Com’rs cf Taxes, 23 N. Y. 242; 
quasi-corpcrations; Sedgw. Stat. & Const. L. 
372; L. R. 5 App. Cas. 857; territorial cor- 
porations; Seymour v. Schcol District, 53 
Conn. 597, 3 A. 552; and foreign corpora- 
tions: People v. McLean, 80 N. Y. 259; un- 
der statutes, forbidding the taking of prop- 
erty without due process of law and giving 
to all persons the equal protection of the 
laws; Smyth v. Ames, 169 U. S. 466, 18 S. Ct. 
418, 42 L. Ed. 819; Gulf, C. & S. T. R. Co. v. 
Ellis, 165 U. S. 150, 17 S. Ct. 255, 41 L. Ed. 
666: concerning*claims arising from Indian 
depredations; U. S. v. Transp. Co., 164 U. 8. 
686, 17 S. Ct. 206, 41 L. Ed. 599; relating 
to taxation and the revenue laws; People v. 
McLean, 80 N. Y. 254; to attachments; Bray 
v. Wallingford, 20 Conn. 416; usurious con- 
tracts; Philadelphia Loan Co. v. Towner, 
13 Conn. 249; applying to limitation of ac- 
tions: Olcott v. R. Co., 20 N. Y. 210, 75 Am. 
Dec. 393; North Mo. R. Co. v. Akers, 4 Kan. 
453, $6 Am. Dec. 183; and concerning the 
admissibility as a witness of a party in his 
own bebalf when the opposite party is a liv- 
ing person; La Farge v. Ins. Co., 22 N. ¥. 
352. A corporation is also a person under a 
penal statute; U. S. v. Amedy, 11 Wheat. 
392, 6 L. Ed. 502. Corporations are “persons” 
as that word is used in the first clause of 
the XIVth Amendment; Covington & I. 
Turnp. Co. v. Sandford, 164 U. S. 578, 17 S. 
Ct. 198, 41 L. Ed. 560; Smyth v. Ames, 169 
U. S. 466, 18 S. Ct. 418, 42 L. Ed. 819; Peo- 
ple v. Fire Ass’n, 92 N. Y. 311, 44 Am. Rep. 
380; U. S. v. Supply Co., 215 U. S. 50, 30 
8. Ct. 15, 54 L. Ed. 87; contra, Central P. R. 
Co. v. Board, 60 Cal. 85. But a corporation 
of another state is not a “person” within the 
jurisdiction of the state until it has com- 
plied with the conditions of admission to do 
business in the state; Fire Ass’n of Phila. 
v. New York, 119 U. S. 110, 7 S. Ct. 108, 30 
L. Ed. 342; and a statutory requirement of 
such conditions is not in conflict with the 
XIVth Amendment; Pembina Consol. S. M. 
& M. Co. v. Pennsylvania, 125 U. S. 181, 189, 
8 S. Ct. 787, 31 L. Ed. 650. 

It has been held that when the word per- 
son is used in a legislative act, natural per- 
sous will be intended unless something ap- 
pear in the context to show that it applies 
to artificial persons; Blair v. Worley, 1 Scam. 
(IlL) 178; Appeal of Fox, 112 Pa. 337, 4 A. 
149; but as a rule corporations will be con- 


PERSON 


sidered persons within the statutes unless 
the intention of the legislature is manifestly 
to exclude them; Stribbling v. Bank, 5 Rand. 
(Va.) 182. 

A county is a person in a legal sense; Lan- 
caster Co. v, Trimble, 34 Neb. 752; 52 N. W. 
711; but a sovereign is not; In re Fox, 52 N. 
Y. 535, 11 Am. Rep. 751; U. S. v. Fox, 94 U. 
S. 815, 24 L. Ed. 192; but contra within the 
meaning of a statute, providing a penalty for 
the fraudulent alteration of a public record 
with intent that any “person” be defrauded; 
Martin v. State, 24 Tex. 61; and within the 
meaning of a covenant for quiet and peace- 
ful possession against all and every person 
or persous; Giddings v. Holter, 19 Mont. 268, 
48 P. 8& An Indian is a person; U. S. v. 
Crock, 5 Dill. 459, Fed. Cas, No. 14,891; and 
a slave was so considered, in so far .as to 
be capable cf committing a riot in conjune- 
tion with white men; State v. Thackam, 1 
Bay (S. C.) 358. The estate of a decedent is 
a person; Billings v. State, 107 ind. 54, 6 
N. E. 914, 7 N. E. 763, 57 Am. Rep. 77; and 
where the statute makes the owner of a dog 
liable for injuries to any person, it includes 
the property of such person; Brewer v. Cros- 
by, 11 Gray (Mass.) 29; but where the stat- 
ute provided damages for the bite of a dog 
which had previously bitten a person, it was 
held insufficient to show that the dog had 
previously bitten a goat; [1896] 2 Q. B. 109; 
a deg will not be included in the word in an. 
act which authorizes a person. to kill dogs 
running at large; Heisrodt v. Hackett, 34 
Mich. 283, 22 Am. Rep. 529, 

It includes women; Opinion of Justices, 
136 Mass. 580; Warwick v. State, 25 Ohio 
St. 21; Belles v. Burr, 76 Mich. 1, 43 N. W. 
24; but see In re Goodell, 89 Wis, 282, 20 
Am. Rep. 42; In re Bradwell, 55 Ill 535, 
where the statute was in reference to admis- 
sion to the bar, and it was held that, while 
the term was broad enough to include. them, 
such a construction could not be presumed 
to be the legislative intent. . 

Where the statute. prohibited any person 
from pursuing his usual vocation on the 
Lord’s Day, it was held to apply to a judge 
holding court; Bass v. Irvin, 49 Ga. 436. 

A child en ventre sa mere is not a person; 
Dietrich v. Northampton, 138 Mass. 14, 52 
Am. Rep. 242; but an infant is so considered ; 
Madden v. Springfield, 131 Mass. 441, 

In the United States bankruptcy act of 
1898, it is provided that the word “persons” 
shall include corporations, except where oth- 
erwise specified, and officers, partnerships,’ 
and womca, and, when used with reference 
to the commission of acts which are therein - 
forbidden, shall include persons who are par- 
ticipants in the forbidden acts, and the 
agents, officers, and members ef the board of 
directors or trustees, or their controlling 
bedies, of corporations, . 

Persons are the subject of rights and du- 
ties; and, as a subject of a right, the person 
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is the object of the correlative duty, and 
conversely. The subject of a right has been 
‘called by Professor Holland, the person of 
inherence; the subject of a duty, the person 
-of incidence. “Entitled” and “bound” are 
‘the terms in eommon use in English and for 
‘most purposes they are adequate. Every full 
‘citizen is a person; other human beings, 
namely, subjects who are not citizens, may 
‘be persons. But not every human being is 
mecessarily a person, for a person is capable 
-of rights and duties, and there may well be 
‘human beings having no legal rights, as was 
‘the case with slaves in English law. * * * 
-A person is such, not because he is human, 
but because rights and duties are ascribed 
‘to him. The person is the legal subject or 
Substance of which the rights and duties 
are attributes. An individual human being 
considered as having such attributes is what 
dawyers call a natural person: Pollock, First 
Book of Jurispr. 110. See Gray, Nature and 
Sources of Law, ch. II. 


PERSONA. Lat. — 


In the Civil Law 


Character, in virtue of which certain rights 
belong to a man and certain duties are im- 
posed upon him. Thus one man may unite 
many characters, (persone,) as, for example, 
the characters of father and son, of master 
rand servant, Mackeld. Rom. Law, § 129. 


In Ecctesiastical Law 


‘The rector of a church instituted and in- 
‘ducted, for his own life, was called “personu 
mortalis;’? and any collegiate or conventual 
‘body, to whom the church was forever ap- 


cpropriated, was termed “persona immortalis.” ` 


- Jacob. 


‘Persona conjuncta xquiparatur interesse pro- 
-prio. A personal connection [literally, a unit- 
red person, union with a person] is equivalent 
rto one’s own interest; nearness of blood is 
.as good a consideration as one’s own interest. 
-Bae. Max. 72, reg. 


3PERSONA DESIGNATA. A person pointed 
‘out or described as an individual, as opposed 
‘to a person ascertained as a member of a 
«class, or as filling a particular character. 


PERSONA ECCLESIÆ. The parson or per- 
sonation of the church. 


Persona est homo cum statu quodam consid- 
eratus. A person is a man considered with 
reference to a certain status. Heinecc. Elem. 
1. 1, tit. 3, § 75. 


PERSONA NON GRATA. In international 
law and diplomatic usage, a person not ac- 
ceptable (for reasons peculiar to himself) to 
the court or government to which it is pro- 


posed to accredit him in‘the character of an 


ambassador or minister. 
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Persona regis mergitur persona ducis. Jenk. 


Cent. 160. The person of-duke merges in that 
of king. 


PERSONA STANDI IN JUDICIO. Capacity 
of standing in court or in judgment; ca- 
pacity to be a party to an action; capacity 
or ability to sue. 


PERSONABLE. Having the rights and pow- 
ers of a person; able to hold or maintain a 
plea in court; also capacity to take anything 
granted or given. 


Personz vice fungitur municipium et decuria. 
Towns and boroughs act as if persons. War- 
ner v. Beers, 23 Wend. (N. Y.) 108, 144. 


PERSONAL. Appertaining to the person; 
belonging to an individual; limited to the 
person; having the nature or partaking of 
the qualities of human beings,.or of movable 
property. 

As to personal “Action,” “Assets,” “Chat- 
tels,” “Contract,” “Covenant,” “Credit,” ‘“De- 
mand,” “Disability,” ‘Franthise,” “Injury,” 
“Judgment,” “Knowledge,” “Law,” ‘Liabili- 
ty,” “Liberty,” “Notice,” “Obligation,” “Prop- 
erty,” “Replevin,” “Representatives,” 
“Rights,” “Security,” “Service,” “Servitude,” 
“Statute,” “Tax,” “Tithes,” ‘Tort,’ and 
“Warranty,” see those titles. 


Personal things cannot he done hy another. 
Finch, Law, b. 1, c. 3, n. 14. 


Personal things cannot be granted over. Finch, 
Law, b. 1, c. 3, n. 15. 
Personal things die with the person. Finch, 
Law, b. 1, c. 3, n. 16. 
Personalia personam sequuntur. Personal 


things follow the person. Flanders v. Cross, 


10 Cush. (Mass.) 516. 
PERSONALIS ACTIO. Lat. 


In the Civil Law 


A personal action; an action against the 
person, (in personam.) Dig. 50, 16, 178, 2. 


In Old English Law 


A personal action. In this sense, the term 
was borrowed from the civil law by Bracton. 
The English form is coustantly used as the 
designation of one of the chief divisions of 
civil actions. 


PERSONALITER. In old English law. Per- 
sonally; in person. 
PERSONALITY. In mcdern civil law. The 


incidence of a law or statute upon persons, 
or that quality which makes it a personal law 
rather than a real law. “By the personality 
of laws, foreign jurists generally mean. all 
laws which concern the condition, state, and 
capdcity of persons.” Story, Conf. Laws, $ 
16. ` 
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PERSONALTY. Personal property; 
ble property; chattels, 

An abstract of personal. In old practice, 
an action was said to be in the personalty, 
where it was brought against the right per- 
son or the person against whom in law it lay. 
Old Nat, Brev. 92; Cowell. 


mova- 


Quasi Personalty 


Things which are movable in point of law, 
though fixed to things real, either actually, 
as emblements, (fructus industriales,) fix- 


tures, ete.; or fictitiously, as chattels-real, 
leases for years, etc. ` 
PERSONATE. In criminal law. To assume 


the person (character) of another, without 
his consent or knowledge, in order to deceive 
others, and, in such feigned character, to 
fraudulently do some act or gain some ad- 
vantage, to the harm or prejudice of the 
person counterfeited. See 2 East, P. C. 1010. 
To pass one’s self off as another having a cer- 
tain identity. Lane v. U. S. (C. C. A) 17 F. 
(2d) 923. 


PERSONERO. In Spanish law. An attor- 
ney. So called because he represents the 
person of another, either in or out of court. 
Las Partidas, pt. 3, tit. 5, 1. 1. 


PERSONNE. Fr. A person. This term is 
applicable to men and women, or to either. 
Ciy. Code Lat. art. 3556, par. 23. 


Perspicua vera non sunt probanda. Co. Litt. 
16. Plain truths need not be proved. 


PERSUADE, PERSUADING. To persuade is 
to induce to act. Persuading is inducing oth- 
ers to act. Crosby v. Hawthorn, 25 Ala. 221; 
Wilson v. State, 88 Ala. 411; Nash v. Doug- 
lass, 12 Abb. Prac. (N. S.) (N. Y.) 190; U. 8. 
v. New York Cent. & H. R. R. Co. (D. C.) 232 
F. 179, 183; People v. De Joy, 198 IH. App. 
361, 362. 


PERSUASION. The act of persuading; the 
act of influencing the mind by arguments or 
reasons offered, or by anything that moves 
the mind or passions, or inclines the will to 
a determination. See Marx v. Threet, 131 
Ala. 340, 30 So. 831. 


PERTAIN. To belong or relate te, whether 
by nature, appointment, er custom. See Peo- 
ple v. Chicago Theological Seminary, 174 Ill 
177, 51 N. E. 198. 


PERTENENCIA. In Spanish law. The claim 
: or right which one has to the property in 
anything; the territory which belongs to 
» any one by way of Jurisdiction or property: 
that which is accessory or consequent to a 
principal thing, and goes with the ownership 
of it, as when it is said that such an one buys 
such an estate with all its appurtenances, 
(pertenencias.) Hscriche. See Castillero v. 
United States, 2 Black. 17, 17 L. Ed. 360. 


PETER-PENCE 


PERTICATA TERRAE. The fourth part of 


~ an acre. Cowell. . ` 


PERTICULAS. A pittance; a small portion 
of alms or victuals. Also certain poor schol- 
ars of the Isle of Man. Cowell. 


PERTINENT. Applicable; relevant. Evi- 
dence is called “pertinent” when it is directed 
to the issue or matters in dispute, and legiti- 
mately tends to prove the allegations of the 
party offering it; otherwise it is called “im- 
pertinent.” A pertinent hypothesis is one 
which, if sustained, would logically influence 
the issue. Whitaker v. State, 106 Ala. 30, 17 
So. 456. 


PERTINENTS. In Scotch law. Appurte- 
nances. “Parts and pertinents” are formal 
words in old deeds and charters. 1 Forb. 
Inst. pt. 2, pp. 112, 118. 


PERTURBATION. In the English ecclesi- 
astical courts, a “suit for perturbation of 
seat” is the technical name for an action 
growing cut of a disturbance or infringement 
of one’s right to a pew or seat in a church. 
2 Phillim. Ecc. Law, 1813. 


PERTURBATRIX. A woman who breaks 
the peace. 


PERVERSE VERDICT. A verdict whereby 
the jury refuse to follow the direction of the 
judge on a point of law. Callahan v. Chicago 
& N. W. Ry. Co., 161 Wis. 288, 154 N. W. 449, 
452. . 


PERVISE, PARVISE. In old English law. 
The court or yard of the king's palace at 
Westminster. Also an afternoon exercise or 
moot for the instruction of students. Cowell; 
Blount. 


-PESA. A weight of two hundred and fifty- 


Six pounds, 


PESAGE. In England. A toll charged for 
weighing avoirdupois goods other than wool. 
2 Chit. Com. Law, 16. 


PESQUISIDOR. In Spanish law. Coroner.. 
White, New Recop. b. 1, tit. 1, § 3. 


Cowell. 


BESSIMI EXEMPLI. Lat. Of the worst ex- 
ample, 


PESSONAs Mast of oaks, etc. or money 
taken for mast, or feeding hogs. Cowell. 


PESSURABLE WARES. Merchandise which 
takes up a good deal of room in a ship. Cow- 
ell. 


PETENS. Lat. In old English law. A de- 
mandant; the plaintiff in a real action. 
Bract. fols, 102, 1060. 


PETER-PENCE. An ancient levy or tax of 
a penny on each house throughout England, 
paid to the pope. It was called “Peter-pence,” 
because collected on the day of St. Peter, ad 


PETIT 


vincula; by the Saxons it was called “Rome- 
feoh,’ “Rome-scot,” and “Rome-pennying,” 
because collected and sent to Rome; and, 
lastly, it was called “hearth money,” because 
every dwelling-house was liable to it, and 
every religious house, the abbey of St. Albans 
alone excepted. Wharton. 


PETIT. Fr. Small; minor; inconsiderable. 
Used in several compounds, and sometimes 
written “petty.” People v. Sprado, 72 Cal. 
App. 582, 237 P. 1087, 1089. 

As to petit “Jury,” “Larceny,” “Sergeanty,” 
and “Treason,” see those titles, 


PETIT CAPE. A judicial writ, issued in the 
old actions for the recovery of land, requiring 
the sheriff to take possession of the estate, 
where the tenant, after having appeared in 
answer to the summons, made default in a 
subsequent stage of the proceedings. 


PETITE ASSIZE. Used in contradistinction 
from the grand assize, which was a jury to 
decide on questions of property. Petite assize, 
a jury to decide on questions of possession. 
Britt. c. 42; Glan. lib. 2, ec. 6, 7. 


PETITIO. Lat. 


In the Civil Law 


The plaintiff’s statement of his cause of ac- 
tion in an action in rem. Calvin, 


In Old English Law 


Petition or demand; the count in a real ac- 
tion; the form of words in which a title to 
land was stated by the demandant, and which 
commenced with the word “peto.” 1 Reeve, 
Eng. Law, 176. 


PETITIO PRINCIPII. In logic. Begging the 
question, which is the taking of a thing for 
true or for granted, and drawing conclusions 
from it as such, when it is really dubious, 
perhaps false, or at least wants to be proved, 
before any inferences ought to be drawn 
from it. 


PETITION. A written address, embodying 
an application or prayér from the person or 
persons preferring it, to the power, body, or 
person to whom it is presented, for the exer- 
cise of his or their authority in the redress 
of some wrong, or the grant of some favor, 
privilege, or license. Enderson v. Hilden- 
brand, 52 N. D. 583, 204 N. W. 356; Benton 
Coal Mining Co. v. Industrial Commission, 
321 Ill. 208, 151 N. E. 520, 522; In re L. M. 
Axle Co. (C. ©. A.) 3 F.(2d) 581, 582; State 
ex inf. Barrett v. Imhoff, 291 Mo. 603, 238 8. 
W. 122, 124; State v. American Sugar Refin- 
ing Co., 188 La. 1005, 71 So. 137, 140. 


In Practice 


_ An application made to a court en ‘parte, 
or where there are no parties "in opposition, 
praying for the exercise of the judicial pow- 
ers of the court in relation to sonie matter 
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which is not the subject for a suit or action, 
or for authority to do some act which re- 
quires the sanction of the court; as for the 
appointment of a guardian, for leave to sell 
trust property, etc. 

The word “petition” is generally used in 
judicial proceedings to describe an applica- 
tion in writing, in contradistinction to a mo- 
tion, which may be viva voce. Bergen v. 
Jones, 4 Mete. (Mass.) 371. The principal dis- 
tinction between motions and petitions lies 
in the fact that motions, though usually made 
in writing, may sometimes be made orally, 
while a petition is always in writing. So, 
also, motions can usually be made only by a 
party to the record, while petitions may. in 
some cases be presented by persons not par- 
ties. Gibbs v. Ewing, 94 Fla. 236, 113 So. 
730, 735. 

In the practice of some of the states, the 
word “petition” is adopted as the name of 
that initiatory pleading in an action which 
is elsewhere called a “declaration” or “com- 
plaint.” 

In Equity Practice 


An application in writing for an order of 
the court, stating the circumstances upon 
which it is founded; a proceeding resorted 
to whenever the nature of the application to 
the court requires a fuller statement than 
ean be conveniently made in a notice of mo- 
tion. 1 Barb. Ch. Pr. 578. 


PETITION DE DROIT. L., Fr. In English 
practice. <A petition of right; a form of 
proceeding to obtain restitution from the 
crown of either real or personal property, be- 
ing of use where the crown is in possession 
of any hereditaments or chattels, and the pe- 
titioner suggests such a right as controverts 
the title of the crown, grounded on facts dis- 
closed in the petition itself, 3 Bl Comm, 256. 


PETITION IN BANKRUPTCY. A paper filed 
in a court of bankruptcy, or with the clerk, 
by a debtor praying for the benefits of. the 
bankruptcy act, or by creditors alleging the 
commission of an act of bankruptcy by their 
debtor and praying an adjudication of bank- 
ruptcy against him. 


PETITION OF RIGHT. In English law. A 
proceeding in chancery by which a subject 
may recover property in the possession of the 
king. See Petition de Droit. 


PETITION OF RIGHTS. A parliamentary 
declaration of the liberties of the people, as- 
sented to by King Charleg I, in 1629. It is 
to be. distinguished from the bill’ of rights, 
(1689), which has passed into a permanent 
constitutional statute. Brown. 


PETITIONER. One who presents a petition 
to a court, ‘officer, or legislative body. In 
legal proceedings begun by” petition, the per- 


‘son against whom action or rellef is prayed, 


or who opposes the prayer, of the petition, is 
called’ the “respondent.” `` 
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PETITIONING CREDITOR. The creditor at 
whose instance an adjudication of bankrupt- 
cy is made against a bankrupt. 


PETITORY ACTION. A droitural action; 
that is, one in which the plaintiff seeks to 
establish and enforce, by an appropriate le- 
gal proceeding, his right of property, or his 
title, to the subject-matter in dispute; as 
distinguished from a  possessory action, 
where the right to the possession is the point 
in litigation, and not the mere right of prop- 
erty. The term is chiefly used in admiralty. 
1 Kent. Comm. 371: The Tilton, 5 Mason, 
465, Fed. Cas, No. 14,054. 


In Scotch Law 
Actions In which damages are Sought. 


PETO. Lat. In Roman law. I request. A 
‘eommon word by which a fideicommissum, or 
trust, was created in a will. Inst. 2, 24, 3. 


PETRA. A stone weight. 


PETTIFOGGER. A lawyer who is employed 
in a small or mean business, or who carries 
on a disreputable business by unprincipled 
or dishoncrable means. 

“We think that the term ‘pettifogzing shy- 
ster’ needed no definition by witnesses before 
the jury. This combination of epithets. every 
lawyer and citizen knows belongs to none 
but unserupulous practitioners who disgrace 
their profession by doing mean work. and re- 
sort to sharp practice to do it.” Bailey v. 
Kalamazoo Pub. Co., 40 Mich, 256. 


Cowell. 


PETTY. Small, minor, of less or inconsidera- 
ble importance. The English form of “petit,” 
and sometimes used instead of that word in 
such compounds as “petty jury.” “petty lar- 
ceny,” and “petty treason.” See Petit. 

As to petty “Average,” “Constable,” and 
“Sessions,” see those titles, 


PETTY BAG OFFICE. In English law. An 
office in the court of chancery, for suits 
against attorneys and officers of the court, 
and for process and proceedings by extent on 
statutes, recognizances, ad quod damnum, and 
the like. Termes de la Ley. 


PETTY OFFICERS. Inferior officers in the 
naval service, of various ranks and kinds, 
corresponding to the non-commissioned offi- 
cers in the army. See U. S. v. Fuller, 160 U. 
S. 593, 16 S. Ct. 386, 40 L. Ed. 549. 


PEW. An inclosed seat in a church. O’Hear 
v. De Goesbriand, 33 Vt. 606, 850 Am. Dec. 
653; Trustees of Third Presbyterian Con- 
gregatlon v. Andruss, 21 N: J, Law, 328; 
Gay v. Baker, 17 Mass. 435, 9 Am. Dee. 159. 


PHARMACY. “Pharmacy” is the science and 
art of preserving drugs and of compounding 
and dispensing medicines according to pre- 
scriptions of physicians; the occupation of 
an apothecary or pharmaceutical chemist. 


PHYSICAL INJURY 


Ballard v. Goldsby, 142 La. 15, 76 So. 219. 
Also the shop of a pharmacist. 


PHAROS. . 
sea-mark, 


A watch-tower, light-house, or 


PHLEBITIS. In medical jurisprudence. An 
inflammation of the veins, which may orig- 
inate in septicemia (bacterial blood-poisoning) 
or pyemia (poisoning from pus), and is capa- 
ble of being transmitted to other tissues, as, 
the brain or the muscular tissue of the heart, 
In the latter case, an inflammation of the 
heart is produced which is called “endocardt- 
tis” and which may result fatally. See Suc- 
cession of Bidwell, 52 La. Ann. 744, 27 So. 
281. 


PHOTOGRAPHER. Any person who makes 
for sale photographs, ambrotypes, daguerro- 
types, or pictures. by the action of light. Act 
Cong. July 13, 1866, § 9 (14 St. at Large, 120), 


PHYLASIST. A jailer. 


PHYSICAL. Relating or pertaining to the 
body, as distinguished from the mind or soul 
or the emotions; material, substantive, hav- 
ing an objective existence, as distinguished 
from imaginary or fictitious; rea]. having re- 
lation to facts, as distinguished from moral 
or constructive, 


PHYSICAL DISABILITY. See Disability. 


PHYSICAL FACT. In the law of evidence. 
A fact having a physical existence, as dis- 
tinguished from a mere conception of the 
mind; one which is visible, audible, or pal- 


„pable; such as the sound of a pistol shot, a 


man running, impressions of human feet on 
the ground. Burrill, Cire. Ev. 130. A fact 
considered to have its seat in some inanimate 
being, or, if in an animate being, by virtue, 
not of the qualities by which it is constituted 
animate, but of those which it has in common 
with the class of inanimate beings. 1 Benth. 
Jud. Ey. 45. 


PHYSICAL FORCE. Force applied to the 
body; actual violence. State v. Wells, 31 
Conn. 212. 


PHYSICAL IMPOSSIBILITY. Practical im- 
possibility according to the knowledge of the 
day. State v. Hillis, 79 Ind. App. 599, 124 N. 
E. 515, 516. l 


PHYSICAL INCAPACITY. In the law of 
marriage and divorce, impotence, inability to 
accomplish sexual coition, arising from. in- 
curable physical imperfection or malforma- 
tion. Anonymous, 89 Ala. 291, 7 So. 100, 7 
L. R. A. 425, 18 Am. St. Rep. 116; Franke v. 
Franke (Cah) 31 P. 574, 18 L. R. A. 375. 


PHYSICAL INJURY.. Bodily harm or hurt, 
excluding mental distress, fright, or emotion- 
al disturbance. Deming v., Chicago, etc, R. 
Co., 80 Mo. App. 157. l 


PHYSICAL NECESSITY ' 


PHYSICAL NECESSITY. A condition in 
which a person is absolutely compelled to act 
in a particular way by overwhelming superi- 
or force; as distinguished from moral neces- 
sity, which arises where there is a duty in- 
cumbent upon a rational being to perform, 
which he ought at the time to perform. The 
Fortitude, 3 Sumn. 248, Fed. Cas, No. 4,953. 


PHYSICIAN. A practitioner of medicine; a 
person duly authorized or licensed to treat 
diseases; one lawfully engaged in the prac- 
tice of medicine, without reference to any 
particular school. State v. Beck, 21 R. I. 
288, 48 A. 366, 45 L. R. A. 269; Raynor v. 
State, 62 Wis, 289, 22 N. W. 480; Nelson v. 
State Board of Health, 108 Ky. 769, 57 S. W. 
501, 50 L. R. A, 383; Hyroop v. State, 79 Tex. 
Cr. R. 150, 179 S. W. 878, 879; Waldo v. Poe 
(D. ©.) 14 F.(2d) 749, 752; People v. Siman, 
278 Ill. 256, 115 N. E. 817, 818; State v. Eus- 
tace, 117 Kan. 746, 233 P. 109, 110; Millsap 
y. Alderson, 63 Cal. App. 518, 219 P. 469, 472. 
But see: Isaacson v. Wisconsin Casualty 
Ass’n, 187 Wis. 25, 208 N. W. 918, 920; Le 
Grand v. Security Ben. Ass’n, 210 Mo, App. 
700, 240 S. W. 852, 853; Ex parte Rust, 35 
Cal. App. 422, 169 P. 1050. 


PHYSICIAN’S PRESCRIPTION. A physi- 
cian’s order for morphine issued to a habit- 
ual user, not in the course of professional 
treatment for a cure, but to keep him com- 
fortable by maintaiuing his customary use, is 
not a “physician’s prescription” within Har- 
rison Narcotic Drug Act, § 2 (26 USCA §§ 
696, 697), exception (b). Webb v. U. 8., 249 
U. S. 96, 39 S. Ct. 217, 218, 63 L. Ed. 497. 


PIA FRAUS. Lat. A pious fraud; a subter- 
‘fuge or evasion considered morally justifia- 
ble on account of the ends sought to be pro- 
moted. Particularly applied to an evasion or 
disregard of the laws in the interests of re- 
ligion or religious institutions, such as cir- 
cumventing the ‘statutes of mortmain. 


PIACLE. 
-erime. 


‘PICAROON. A robber; a plunderer. 


PICK-LOCK. An instrument by which locks 
are opened without a key. 


An obsolete term for an enormous 


PICK OF LAND. A narrow slip of land run- 
ning into a corner. 


PICKAGE. Money paid at fairs for break- 
ing ground for booths, 


PICKERY. In Scotch law. Pétty theft; 
stealing of trifles, punishable arbitrarily. 
Bell. 


PICKETING, by members of a trade union 
on strike, consists in posting members at all” 
the approaches to the works struck against, 
for the purpose of observing. and reporting 
the workmen going to’ or coming from the 


-of such contract. L. 9 D. de pignor. 
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works, and of using such influence as may be 
in their power to prevent the workmen from 
accepting work there. See Beck v. Railway 
Teamsters’ Protective Union, 118 Mich. 497, 
T7 N. W. 18, 42 L. R. A, 407, 74 Am. St. Rep. 
421; Cumberland Glass Mfg. Co. v. Glass Bot- 
tle Blowers’ Ass’n, 59 N. J. Eq. 49, 46 A. 208. 


PICKLE, PYCLE, or PIGHTEL. A small par- 
eel of land inclosed with a hedge, which, in 
some countries, is called a “pingle.” Ene. 
Lond. 


PICKPOCKET. A thief who secretly steals 
money or other property from the person of 
another. 


PIEPOUDRE. See Court of Piepoudre. 


PIER. A structure extending from the solid 
land out into the water of a river, lake, har- 
bor, etc, to afford convenient passage for 
persons and property to and from vessels 
along the sides of the pier. Seabright v. All- 
gor, 69 N. J. Law, 641, 56 A. 287. 


PIERAGE. The duty for maintaining piers 
and harbors. 


PIGNORATIO. Lat. 
contract of pledge; 


In the civil law. The 
and also the obligation 
Sealing 
up (obsignatio). A shutting up of an animal 
caught in one’s field and keeping it till the 
expenses and damage have been paid by its 
master. New Decis. 1, 34, 13. 


PIGNORATITIA ACTIO. Lat. In the civil 
law. An action of pledge, or founded on a 
pledge, which was either directa, for the 
debtor, after payment of the debt, or con- 
traria, for the creditor. Heinece. Elem. lib. 
3, tit. 13, §§ 824-826. 


PIGNORATIVE CONTRACT. In the civil 
law. A contract of pledge, hypothecation, or 
mortgage of realty. 


PIGNORIS CAPIO. Lat. In Roman law. 
This was the name of one of the legis actiones, 
It was employed only in certain particular 
kinds of pecuniary cases, and consisted in 
that the creditor, without preliminary suit 
and without the co-operation of the magis- 
trate, by reciting a prescribed formula, took 
an article of property from the debtor to be 
treated as a pledge or security. The pro- 
ceeding bears a marked analogy to distress 
at common law. Mackeld, Rom, Law, § 203; 
Gaius, bk. 4, §§ 26-29. 


PIGNUS. Lat. In the civil law. A pledge 
or pawn; a delivery of a thing to a creditor, 
as security for a debt. Also a thing deliv- 
ered to a ereditor as security for a debt. 
Hanes v. Shapiro & Smith, 168 N. C. 24, 84 S. 
E. 33, 35. ` 


PILA. In old English law. That side of 
coined ‘money which was. called: “pile,” be- 
cause it was the.side on which there was an 
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impression of a church built on piles. Fieta, 
lib. 1, c. 39. 


PILETTUS. In the ancient forest laws. An 
arrow which had a round knob a little above 
the head, to hinder it from going far into 
the mark. Cowell. 


PILFER. To pilfer, in the plain and popu- 
lar sense, means to steal. To charge another 
with pilfering is to charge him with stealing, 
and is slander. Becket v. Sterrett, 4 Blackf. 
(Ind.) 499. 


PILFERAGE. Some form of stealing. Fel- 
gar v. Home Ins. Co. of New York, 207 Ill. 
App. 492; Ledvinka v. Home Ins. Co. of New 
York, 189 Md. 434, 115 A. 596, 598, 19 A. L. R. 
167. 

Petty larceny. Stuht v. Maryland Motor 
Car Ins. Co., 90 Wash. 576, 156 P. 557, 558; 
Hartford Fire Ins. Co. v. Wimbish, 12 Ga. 
App. 712; 78 S. E. 265, 266; Illinois Automo- 
bile Ins. Exch. v. Southern Motor Sales Co., 
207 Ala. 265, 92 So. 429, 430, 24 A. I. R. 734. 

The word “pilferage,” in a policy against 
theft of trunks of merchandise in transit, ex- 
cluding all pilferage, must be construed as 
having been used in the sense of filching; 
of taking a small part only, rather than the 
whole; of stealing privily. Tamarin v. In- 
surance Co. of North America, 68 Pa. Super. 
Ct. 614, 615; Goldman y. Insurance Co. of 
North America, 194 App. Div. 266, 185 N. Y. 
S. 210, 211. 


PILFERER. One who steals petty things, or 
a small part of a thing. 


PILLAGE. Plunder; the forcible taking of 
private property by an invading or conquer- 
jug army from the enemy’s subjects. Ameri- 
can Ins. Co. v. Bryan, 26 Wend. (N. YX.) 573, 
37 Am. Dec. 278. 


PILLAR-AND-STALL SYSTEM. In mining 
of limestone. Beginning at mine opening, 
cutting tunnels or entries in the limestone 
ledge and taking off rooms therefrom leaving 
limestone roof of varying thickness, theoreti- 
eally sufficient to sustain the hundred foot 
overburden when pillars of sufficient size are 
allowed to remain and when boundary is 
reached such part of pillars and roof is taken 
as is practicable as the work recedes. Mar- 
quette Cement Mining Co. v. Oglesby Coal 
Co. (D. C.) 258 F. 107, 109. 


PILLORY. A frame erected on a pillar, and 
made with holes and movable boards, through 
which the heads and hands of criminals were 
put. 


PILOT. A particular officer serving on board * 


a ship during the course of a voyage, and 

having the charge of the helm and the ship’s 

route; or a person taken on board at any 

particular place for the purpose of conduct- 

ing a ship through a river, road, or channel, 

or from or into a‘port. People v. Francisco, 
Bu.LAw Dict. (3D Ep.) —86 


PINNER 


10 Abb. Prac. (N. Y.) 82; State v. Turner, 34 
Or. 173, 55 P. 92; Chapman v. Jackson, 9 
Rich. Law (S. C.) 212; State v. Jones, 16 Fla. 
306; The Maren Lee (C. C. A.) 278 F. 918, 920. 


Branch Pilot 


One possessing a license, commission, or 
certificate of competency issued by the prop- 
er authority and usually after an examina- 
tion. U. S. v. Forbes, 25 Fed. Cas. 1141; 
Petterson v. State (Tex. Cr. R.) 58 S.-W. 100; 
Dean v. Healy, 66 Ga. .503; State v. Follett, 
33 La. Ann. 228; Davis v. Heide & Co., 161 
N. C. 476, TT 8. EB. 691, 693. . 


PILOTAGE. The navigation of a vessel by 
a pilot; the duty of a pilot. The charge or 
compensation allowed for piloting a vessel. 


PILOTAGE AUTHORITIES. In English 
law. Boards of commissiouers appointed and 
authorized for the regulation and appoint- 
ment of pilots, each board having jurisdiction 
within a prescribed district. 


PIMP. One who provides for others the 
means of gratifying lust; a procurer; a 
panderer, The word pimp is not a technical 
one, nor has it acquired any peculiar or ap 
propriate meaning in the law; and is there- 
fore to be construed and understood accord- 
ing to the common and approved usage of the 
language; People v. Gastro, 75 Mich. 127, 42 
N. W..937, where the court disapproved the 
action of the judge at nisi prius who defined 
the term to mean a man who has intercourse 
with a loose woman, who usually is support- 
ing him. It is frequently defined by ordi- 
nance or statute. Fleming v. City of Atlanta, 
21 Ga. App. 797, 95 S. E. 271; Powell v. 
State, 108 Miss. 497, 66 So. 979, 980; Lander 
v. Wald, 218 App. Div. 514, 219 N. Y. 8S. 57, 
58; People v. Fuski, 49 Cal. App. 4, 192 P. 
582, 553; People v. Simpson, 79 Cal. App. 555, 
250 P. 403, 404; State v. Thibodeaux, 136 La. 
935, 67 So. 973, 974. 


PIMP—-TENURE. A very singular and odi- 
ous kind of tenure mentioned by the old writ- 
ers, “Wilhelmus Hoppeshort tenet dimidiam 
virgatam terre per servitium custodiendi sex 
damisellas, scil. meretrices ad usum domini 
regis.” Wharton. 


PIN-MONEY. An allowance set apart by a 
husband for the personal expenses of his 
wife, for her dress and pocket money. 


PINCERNA. .In old English law. Butler; 
the king’s butler, whose office it was to select 
out of the cargo of every vessel laden with 
wine, one cask at the prow and another at 
the stern, for the king’s use. Fleta, lib. 2, c. 
22. 7 


PINNAGE. Poundage of cattle. 


PINNER. <A pounder of cattle; 
keeper. 


a pound- 


PINT 


PINT. A liquid measure of half a quart, or 
the eighth part of a gallon. 

PIONEER PATENT. 
PIOUS USES. See Charitable Uses. 


PIPE. A roll in the exchequer; 
called the “great roll.” 
containing two hogsheads. 


See Patent. 


otherwise 
A liquid measure 


PIPE LINE. A connected series of pipes for 
the transportation of oil, gas, or water. 


PIPE ROLLS. These were the Great Rolls 
of the Exchequer and contained the account 
of the king’s profits and rents in all the coun- 
ties of England. They exist in a continuous 
series (676 rolls) from 1156 to 1833 (except 
1216 and 1403). The Chancellor’s Roll from 
1255 to 1833 is a duplicate of the Pipe Rolls. 
A single roll of Henry I, but not complete, is 
extant. 2 Holdsw. Hist. E. L. 129. The Pipe 
Rolls are our earliest records; id, 183. They 
are said to be most instructive as to legal 
rules and institutions; Brunner, 2 Sel. Essays 
in Anglo-Amer. L. H. 24. 


PIRACY. In criminal law. <A robbery or 
forcible depredation on the high seas, with- 
out lawful authority, done animo furandi, in 
the spirit and intention of universal hostility. 
United States v. Palmer, 3 Wheat. 610, 4 L. 
Ed. 471. This is the definition of this offense 
by the law of nations. 1 Kent, Comm. 188. 
And see Talbot v. Janson, 3 Dall. 152, 1 L. Ed. 
540; Dole v. Insurance Co., 51 Me. 467; U. 
S. v. Smith, 5 Wheat. 161, 5 L. Ed. 57; U. 
S. v. The Ambrose Light (D. C.) 25 F. 408; 
Davison y. Seal-skins, 7 Fed. Cas. 192. 

There is a distinction between the offense 
of piracy, as known to the law of nations, 
whieh is justiciable anywhere, and offeuses 
created by statutes of particular nations, cog- 
nizable only before the municipal tribunals 
-of such nations. Dole v. Insurance Co., 2 
Cliff. 394, 418, Fed. Cas. No. 3,968. 

The term is also applied to the illicit re- 
printing or reproduction of a copyrighted 
book or print or to unlawful plagiarism from 
it. 


Pirata est hostis humani generis. 3 Inst. 113. 
A pirate is an enemy of the human race. 


PIRATE. A person who lives by piracy; one 
guilty of the crime of piracy. A sea-robber, 
who, to enrieh himself, by subtlety or open 
force, setteth upon merchants and others 
trading by sea, despoiling them of their load- 
ing, and sometimes bereaving them of life 
and sinking their ships. Ridley, Civil & Ecce. 
Law, pt. 2, c. 1, § 3. 

A pirate is one who acts solely on his own 
authority, without any commission or author- 
ity from a sovereign state, seizing by force, 
and appropriating to himself without dis- 
crimination, every vessel he meets with. Rob- 
bery. on the high seas -is piracy; but. to con- 
stitute the offense the taking must be feloni- 
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ous.. Consequently the quo antmo may be in- 
quired into. Davison v. Seal-skins, 2 Paine, 
324, Fed. Cas. No. 3,661. 

Pirates are common sea-rovers, without any 
fixed place of residence, who acknowledge no 
sovereign and uo law, and support themselves 
by pillage and depredations at sea; but there 
are instances wherein the word “pirate” has 
been formerly taken for a sea-captain. Spel- 
man. 


PIRATICAL. ‘Where the act uses the word 
‘piratical,’ it does so in a general sense; im- 
porting that the aggression is unauthorized 
by the law of nations, hostile in its character, 
wanton and criminal in its commission, and 
utterly without any sanction from any public 
authority or sovereign power. In short, it 
means that the act belongs to the class of of- 
fenses which pirates are in the habit of per- 
petrating, whether they do it for purposes of 
plunder, or for purposes of hatred, revenge, 
or wanton abuse of power.” U. S. v. The 
Malek Adhel, 2 How, 232, 11 L. Ed. 239. 


PIRATICALLY. A technical word which 
must always be used in an indictment for 
piracy. 3 Inst, 112. 


PISCARY. The right of fishing. Thus, com- 
mon of piscary is the right of fishing in waters 
belonging to another person. 


PISTAREEN. A small Spanish coin, “It is 
not made current by the laws of the United 
States. United States v. Gardner, 10 Pet. 618, 
9 L. Ed. 556. 


PIT. In old Scotch law. An excavation or 
cavity in the earth in which women who were 
under sentence of death were drowned. 

A cavity or hole in the ground, natural or 
artificial; a large hole from which some min- 
eral deposit is dug or quarried, as a gravel 
pit, a stone pit. Walker v. Dwelle, 187 Iowa, 
1884, 175 N. W. 957, 964. 


PIT AND GALLOWS. In Scotch law. A priv- 
ilege of inflicting capital punishment for 
theft, given by King Malcolm, by which a 
woman could be drowned in a pit, (fossa,) or 
a man hanged on a gallows, (furca.) Bell. 


PITCHING-PENCE. In old English law. 
Money, commonly a penny, paid for ‘pitching 
or setting down every bag of corn or pack of 
goods in a fair or market. Cowell. 


PITTANCE. A slight repast or refection of 
fish or flesh more than the common allow- 
ance; and the pittancer was the officer who 
distributed this at certain appointed festivals. 
Cowell. 


PIX. A mode of testing coin. The ascertain- 

ing whether coin is of the proper standard 

is in England called “pixing’’ it; and there 

are occasions on. which resort. is had for this 

purpose to an: ancient mode of inquisition 

called the “trial of the.pix,” before a jury of 
Bu. Law Dict.(3p Ep.) 
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members of the Goldsmiths’ Company. 2 
Steph. Comm. 540, note. - . 


PIX JURY. A jury consisting of the members 
of the corporation of the goldsmiths of the 
city of London, assembled upon an inquisi- 
tion of very ancient date, called the “trial of 
the pix.” 


PLACARD. An edict; a declaration; a man- 
ifesto. Also an advertisement or public noti- 
fication. 


PLACE. An old form of the word “pleas.” 


Tbus the “Court of Common Pleas” was 
_ sometimes called the “Court of Common 
Place.” 


PLACE. This word is a very indefinite term. 
It is applied to any loeality, limited by bound- 
aries, however large or however small. It 
may be used to designate a country, state, 
county, town, or a very small portion of a 
town. The extent of the locality designated 
by it must generally be determined by the 
connection in which it is used. Law v. Fair- 
field, 46 Vt. 432; Henthorne v. State, 35 Ok1. 
Cr. 197, 249 P. 429, 480; State v. White, 111 
Kan. 196, 206 P. 908, 904; Roche Valiey Land 
Co. v. Barth, 67 Mont, 353, 215 P. 654, 655; 
Carlin v, City of Chicago, 262 Ill. 564, 104 N. 
E. 905, 907, Ann. Cas. 1915B, 218; Allison v, 
Hern, 102 Kan. 48, 169 P. 187, 188; Kansas 
City Breweries Co. v. Kansas City, 96 Kan. 
731, 153 P. 523, 524; Robinson v. State, 143 
Miss. 247, 108 So. 908, 905; Hammell v. State, 
198 Ind. 45, 152 N. E. 161, 163: State v. Caha- 
lan, 204 Iowa, 410, 214 N. W. 612, 613. 


PLACE OF CONTRACT. The place (coun- 
try or state) in which a contract is made, and 
whose law must determine questions affecting 
the execution, validity, and construction of 
the contract. Scudder v. Union Nat. Bank, 
91 U. S. 412, 23 L. Ed. 245. 


PLACE OF DELIVERY. The place where 
delivery is to be made of goods scld. If no 
place is specified in the contract, the articles 
sold must, in general, be delivered at the place 
where they are at the time of the sale. Hatch 
v. Standard Oil Co., 100 U. S. 134, 25 L. Ed. 
554. 


PLACE WHERE. A phrase used in the older 
reports, being a literal translation of locus in 
quo (q. v.). 


PLACEMAN. One who exercises a public em- 
ployment, or fills a public station. 

The distinction between an officer and a 
placeman is that the former must take an 
oath of office, the latter not. Worthy v. Bar- 
rett, 63 N. C. 199. 


PLACER. In mining law. A superficial de- 
posit of sand, gravel, or disintegrated rock, 
carrying one or more of the precious metals, 
along the course or under the bed of a wa- 
ter-course, ancient or current, or along the 
shore of the sea. Under the acts of congress, 


PLACITA JURIS 


the term includes all forms of mineral de- 
posits, except veins of quartz or other rock 
in place. Rev. St. U. S. § 2329 (30 USCA § 35). 
See Montana Coal & Coke Co. v. Livingston, 
21 Mont. 59, 52 P. 780; Gregory v. Pershbaker 
73 Cal. 109, 14 P. 401; Freezer v. Sweeney, 8 
Mont. 508, 21 P. 20; Duffield v. San Francisco 
Chemical Co. (C. C. A.) 205 F. 480, 484; San 
Francisco Chemical Co. v. Duffield (C. C. A.) 
201 F. 830, 835. 


PLACER CLAIM. A mining claim located on 
the public domain for the purpose of placer’ 
mining, that is, ground within the defined 
boundaries which contains mineral in its 
earth, sand, or gravel; ground which includes 
valuable deposits not “in place,” that is, not 
fixed in rock, or which are in a loose state. 
U. S. v. Iron Silver Min. Co., 128 U. S. 673, 9 
Sun. Ct. 195, 32 L. Ed. 571; Clipper Min. Co. v. 
Eli Min. Co., 194 U. S. 220, 24'S. Ct. 632, 48 
L. Ed. 944; Wheeler v. Smith, 5 Wash. 704, 
82 P. 784; U. S. v. Ohio Oil Co. (D. C.) 240 F. 
996, 999; Dufficld v. San Francisco Chemical 
Co. (C. C. A.) 205 F. 480, 483. 


PLACER LOCATION. A placer claim locat- 
ed and occupied on the public domain. 


PLACET. (Fr.) The name of a document in 
French practice requesting an audience of 
the court. Outside of Paris the request is 
made orally, in Paris the avouè of the plain- 
tiff sends his request to the clerk of the court 
who puts the ease on the list. 


PLACIT, or PLACITUM. Decree; determina- 
tion. 
PLACITA. See Placitum. 

PLACITA COMMUNIA. Common pleas, All 


civil actions between subject and subject. 3 
Bl. Comm. 38, 40. 


PLACITA CORONA. Pleas of the crown. ` 
All trials for crimes and misdemeanors, 
wherein the king is plaintiff, on behalf of the 
people. 3 Bl. Comm. 40; Cowell, Plea. 


Placita de transgressione contra pacem regis, 
in regno Angliæ vi et armis facta, secundum 
legem et consuetudinem Anglizw sine brevi regis 
placitari non debent. 2 Inst. 311. Pleas of 
trespass against the peace of the king in the 
kingdom of England, made with force and 
arms, ought not, by the law and custom of 
England, to be pleaded without the king’s 
writ, 


PLACITA JURIS. Pleas or rules of law; 
“particular and positive learnings of laws;” 
“grounds and positive learnings received with 
the law and set down;” as distinguished from 
maxims or the formulated conclusions of legal 


reason, Bac. Max. pref., and reg. 12. 
Placita negativa duo exitum non faciunt., Two 
negative pleas do not form an issue. Lofft, 


415, 


PLACITABILE 


PLACITABILE. In old English law. 
able. Spelman, 


Plead- 


PLACITAMENTUM. 
pleading of a cause. 


In old records. The 
Spelman. 


PLACITARE. To plead. 


PLACITATOR. In old records. 
Cowell; Spelman. 


A pleader. 


PLACITORY. Relating to pleas or pleading. 


PLACITUM. 
In Old English Law 


A public assembly at which the king pre- 
sided, and which comprised men of all de- 
grees, met for consultation about the great 
affairs of the kingdom.- Cowell. 

A court; a judicial tribunal; a lord’s court. 
‘Placita was the style or title of the courts 
at the beginning of the old nisi prius record. 

A suit or cause in court; a judicial pro- 
ceeding; a trial. Placita were divided into 
placita corone (crown cases or pleas of the 
crown, i. e., criminal actions) and placita com- 
mania, (common cases or common pleas, i, €. 
private civil actions.) . 

A fine, mulet, or pecuniary punishment, 

A pleading or plea. In this sense, the term 
was not confined to the defendant’s answer 
to the declaration, but included all the plead- 
ings in the cause, being nomen generalissi- 
mum. 1 Saund. 388, n. 6. 

In the old reports and abridgments, “placi- 
tum” was the name of a paragraph or sub- 
division of a title or page where the point 
decided in a cause was set out separately. It 
is commonly abbreviated “pl.” 


In the Civil Law 


An agreement of parties; that which is 
their pleasure to arrange between them. 

An imperial ordinance or constitution: lit- 
erally, the prince’s pleasure. Inst. 1, 2, 6. 

A judicial decision; the judgment, decree, 
or sentence of a court. Calvin. 


Placitum aliud personale, aliud reale, aliud mix- 
tum. Co. Litt. 284. Pleas [i. ẹ., actions] are 
personal, real, and mixed. 


PLACITUM FRACTUM. A day past or lost 
to the defendant. 1 Hen. I. ¢. 59. 


PLACITUM NOMINATUM. The day appoint- 
ed for a criminal to appear and plead and 
make his defense. Cowell. 


PLAGIARISM. The act of appropriating the 
literary composition of another, or parts or 
passages of his writings, or the ideas or-lan- 
guage of the same, and passing them off as 
the product of one’s own mind. 


PLAGIARIST, or PLAGIARY. One who pub- 
lishes the thoughts and writings of another 
as his own. l 

PLAGIARIUS. Lat. In the civil law. A 
man-stealer; a kidnapper. Dig. 48, 15, 1; 4 
Bl. Comm. 219. 5 
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PLAGIUM. Lat. In the civil law. Man- 
stealing; kidnapping. The offense of entic- 
ing away and stealing men, children, and 
slaves. Calvin. The persuading a slave to 
escape from his master, or the concealing or 
harboring him without the knewledge of his 
master. Dig. 48, 15, 6. 


PLAGUE. Pestilence; a contagious and ma- 
lignant fever. 


PLAIDEUR. Fr. An obsolete term for an 
attorney who pleaded the cause of his client; 
an advocate. 


PLAINT. 
In English Practice 


A private memorial tendered in open court 
to the judge, wherein the party injured sets 
forth his cause of action. A proceeding in 
inferior courts by which an action is com- 
menced without original writ. 3 Bl. Comm. 
373. This mode of proceeding is commonly 
adopted in cases of replevin. 3 Steph. Comm. 
666. 


L 
In the Civil Law 


A complaint; a form of action, particularly 
one for setting aside a testameut alleged to 
be invalid. This word is the English equival- 
ent of the Latin “querela.” 


PLAINTIFF. A person who brings an ac- 
tion; the party who complains or sues in a 
personal action and is so named on the rec- 
ord. Gulf, ete, R. Co. v. Scott (Tex. Civ. 
App.) 28 S. W. 458; Canaan v. Greenwoods 
Turnpike Co., 1 Conn. 1. 


Plaintiff In Error 


The party who sues out a writ of error to 
review a judgment or other proceeding at 
law. 


Use Plaintiff 


One for whose use (benefit) an action is 
brought in the name of another. Thus, where 
the assignee of a chose in action is not allow- 
ed to sue in his own name, the action would 
be entitled “A. B. (the assignor) for the use 
of C. D. (the assignee) against E. F.” In this 
case, C. D. is called the “use plaintiff.” 


PLAN. A map, chart, or design; being a de- 
lineation or projection on a plane surface of 
the ground lines of a house, farm, street, 
city, etc., reduced in absolute length, but pre- 
serving their relative positions and propor- 
tion. Jenney y. Des Moines, 103 Iowa, 347, 72 
N. W. 550; Wetherill v. Pennsylvania R. Co., 
195 Pa. 156, 45 A. 658. 

Method of action, procedure, arrangement, 
‘or scheme, Noice v. Schnell, 101 N. J. Eq. 
252, 187 A. 582, 589, 52 A. L. R. 965. 


PLANT. .The fixtures, tools, machinery, and 
apparatus which are necessary to carry on a 


‘trade or business. Wharton. Southern Bell 
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"Tel. Co. v. D’Alemberte, 39 Fla. 25, 21 So. 
-570; Sloss-Sheffield Steel Co. v. Mobley, 139 
Ala, 425, 36 So. 181; Maxwell v. Wilmington 
Dental Mfg. Co. (C. C.) 77 F. 941; Nelson v. 
Downtain (Tex. Com. App.) 265 S. W. 135, 
139; Lipstein v. Provident Loan Society of 
‘New York, 154 App. Div. 732, 189 N. Y. S. 
799, 800; State ex rel. Acme Products Co, v. 
“Moss, 160 La. 724, 107 So. 505; Holland-Blow 
‘Stave Co. v. Spencer, 16 Ala. App. 227, 77 So. 
‘65, 66; Wiley v. Solvay Process Co., 215 N. 
Y. 584, 109 N. E. 606, 608, Ann. Cas. 19174, 
‘314; State Public Utilities Commission v. 
Noble, 275 Ill. 121, 118 N. Ð. 910, 912; Mc- 
Keon v. Proctor & Gamble Mfg. Co., 154 App. 
Div. 740, 139 N. Y. S. 805, 806; Tennessee 
Coal, Iron & R. Co. v. Wiggins, 198 Ala. 346, 
73 So. 516, 517. 


-PLANTATION. 
In English Law. 


A colony; an original settlement in a 
cnew country. See 1 Bl. Comm. 107. 


In American Law 


A farm; a large cultivated estate. Used 
-chiefly in the southern states. 

In North Carolina, “plantation” signifies 
the land a man owns which he is cultivating 
more or less in annual crops. Strictly, it 
designates the place planted; but in wills 
it is generally used to denote more than the 
‘inclosed and cultivated fields, and to take in 
the necessary woodland, and, indeed, com- 
monly all the land forming the parcel or par- 
eels under culture as one farm, or even what 
is worked by one set of hands. Stowe v. 
Davis, 32 N. C. 481. 


‘PLAT, or PLOT. A map, or representation 
on paper, of a piece of land subdivided into 
lots, with streets, alleys, etc., usually drawn 
‘to a scale. McDaniel v. Mace, 47 Iowa, 510; 
Burke v. McCowen, 115 Cal. 481, 47 P. 367. 
‘-PPLAY-DEBT. Debt contracted by gaming. 
PLAZA. A Spanish word, meaning a public 
square in a city or town. Sachs v. Towanda, 
‘79 Ill. App. 441; Kelly v. Town of Hayward, 
192 Cal, 242, 219 P. 749. 


oPLEA., 
In Old English Law 


a suit or action. Thus, the power to “hold 
pleas” is the power to take cognizance of 
-actions or suits; so “common pleas” are 
actions or suits between private persons. And 
this meaning of the word still appears in the 
modern declarations, where it is stated, e. 
_g. that the defendant “has been summoned 
to answer the plaintiff in a plea of debt.” 


In Common-Law Practice 


A pleading; any one in the series of plead- 
ings. More particularly, the first pleading 
-on the part of the defendant. In the strict- 
-est sense, the answer which the defendant 
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in an action at law makes to the plaintiff’s 
declaration, and in which he sets up matter 
of fact as defense, thus distinguished from 
a demurrer, which interposes objections on 
grounds of law. 


In Equity 


A special answer showing or relying upon 
one or more things as a cause why the suit 
should be either dismissed or delayed or 
barred. Mitf. Eq. Pl 219; Coop. Eq. Pi. 
223, ` 

A short statement, in response to a bill in 
equity, of facts which, if inserted in the bill, 
would render it demurrable; while an answer 
is a complete statement of the defendant’s 
case, and coutains answers to any interrcga- 
tories the plaintiff may have administered. 
Hunt, Eq. pt. 1, c 3. 


In General 


—Affirmative plea. One which sets up a single 
fact, not appearing in the bill, or sets up a 
number of circumstances all tending to es- 
tablish a single fact, which fact, if existing, 
destroys the complainant’s case. Potts» v. 
Potts (N. J. Ch.) 42 A. 1055. 


—Anomalous plea. One which is partly af- 
firmative and partly negative. Baldwin v. 
Elizabeth, 42 N. J. Eq. 11, 6 A. 275; Potts v. 
Potts (N. J. Ch.) 42 A. 1055. 


—Bad plea. One which is unsound or insuffi- 
cient in form or substance, or which does 
not technically answer or correspond with 
the pleading which preceded it in the action. 


—Common pleas. Common: causes or suits; 
civil actions brought and prosecuted between 
subjects or citizens, as distinguished from 
pleas of the crown or criminal cases. 


—Counter-plea.. A plea to some matter in- 
cidental to the main object of the suit, and 
out of the direct line of pleadings. In the 
more ancient system of pleading, counter-plea 
was applied to what was, in effect, a replica- 
tion to aid prayer, (q. v.;) that is, where a 
tenant for life or other limited interest in 
land, having an action brought against him 
in respect to the title to such land, prayed 
in aid of the lord or reversioner for his bet- 
ter defense, that which the demandant alleg- 
ed against either request was called a “coun- 
ter-plea.” Cowell. 


—Dilatory pleas. See Dilatory. 


—Double plea. One having the technical fault 
of duplicity; one consisting of several dis- 
tinct and independent matters alleged to the 
same point and requiring different answers. 


—False piea. A sham plea. See infra. And 
see People v. McCumber, 18 N. Y. 321, 72 Am. 
Dec. 515; Pierson v. Evans, 1 Wend. (N. 
Y.) 30. 


—Foreign plea. A plea objecting to the juris- 
diction of a judge, on the ground that he had 
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not cognizance of the subject-matter of the 
suit. Cowell. 


—Negative plea. One which does not under- 
take to answer the various allegations of the 
bill, but specifically denies some particular 
fact or matter the existence of which is es- 
sential to entitle the complainant to any re- 
lief. See Potts v. Potts (N. J. Ch.) 42 A. 
1056. 


—Peremptory pleas. “Pleas in bar” are so 
termed in contradistinction to that class of 
pleas called “dilatory pleas.” The former, 
viz., peremptory pleas, are usually pleaded 
to the merits of the action, with the view of 
raising a material issue between the parties; 
while the latter class, viz., dilatory pleas, are 
generally pleaded with a view of retarding the 
plaintifi’s proceedings, and not for the purpose 
of raising an issue upon which the parties 
may go to trial and settle the point in dis- 
pute. Peremptory pleas are also called “pleas 
in bar,” while dilatory pleas are said to be 
in abatement only. Brown. 


—Plea in abatement. In practice. “Plea in 
abatement” is one which, without disputing 
justice of plaintiff's claim, objects to place, 
mode, or time of asserting it; it allows plain- 
tiff to renew suit in another place or form, 
or at another time, and does not assume to 
answer action on its merits, or deny exist- 
ence of particular cause of action on which 
plaintiff relies. Dickenson v. Hawes, 32 Ga. 
App. 173, 122 S. D. 811, 812; Harris v. North, 
78 W. Va. T6, 88 B. E. 608, 604, 1 A. L. R. 356; 
Pinel v. Campsell, 190 Mich. 347, 157 N. W. 
271, 273; Hurst v. Everett (C. C.) 21 F., 221; 
Wilson v. Winchester & P. R. Co, (0. C.) 82 
F. 18; Middlebrook v, Ames, 5 Stew. & P. 
(Ala.) 166. 


~-Piea in kar. In practice. A plea which goes 
to bar the plaintiff’s action; that is, to defeat 
it absolutely and entirely. 1 Burrill, Pr. 
162; 3 Bl. Comm. 303; Rawson v. Knight, 71 
Me, 102; Norton v. Winter, 1 Or. 48, 62 Am. 
Dec. 297; Wilson v. Knox County, 132 Mo. 
387, 34 S. W. 45. 


—Plea in discharge. One which admits that 
the plaintiff had a cause of action, but shows 
that it was discharged by some subsequent 
or collateral matter, as, payment or accord 
and satisfaction. Nichols v. Cecil, 106 Tenn. 
455, 61 S. W. 768. 


—Plaa in reconvention. In the civil law. A 
plea which sets up new matter, not in defense 
to the action, but by way of cross-complaint, 
set-off, or counterclaim. 


—Plea of guilty. A confession of guilt in open 
court.’ Griffin v.. State, 12 Ga. App. 615, 77 
8. E. 1080, 1084; Stokes v. State, 122 Ark. 
56, 182 S. W. 521; Accardi v. U. 8, (C. C. A.) 
15 F.2d) 619, 621. - 


—Piea of release. One which admits the cause 
of action, but sets: forth a.release subsequent- 
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ly executed by the party authorized to release 
the claim. Landis v. Morrissey, 69 Cal. 83, 10 
P. 258, 


—Plea side. The plea side of a court is that 
branch or department of the court which en- 
tertains or takes cognizance of civil actions 
and suits, as distinguished -from its criminal 
or crown department. Thus the court of 
king’s bench is said to have a plea side and 
a crown or criminal side; the one branch or 
department of it being devoted to the cog- 
nizance of civil actions, the other to criminal 
proceedings and matters peculiarly concern- 
ing the crown. So the court of exchequer is 
said to have a plea side and a crown side; 
the one being appropriated to civil actions, 
the other to matters of revenue. Brown. 


—Pleas in short by consent. Pleas which are 
intended to be nothing more than a mere 
outline, or sketch of the defense they re 
spectively set up. Lacy, Terrell & Co. v. 
Rockett, 11 Ala. 1002, 1010; Steele v. Walker, 
115 Ala. 485, 21 So. 942, 943, 67 Am. St. Rep 
62. 


—Pleas of the crown. In English law. A 
phrase now employed to signify criminal 
causes, in which the king is a party. Former- 
ly it signified royal causes for offenses of a 
greater magnitude than mere misdemeanors, 


—Pleas roll. In English practice. A record 
upon which are entered all the pleadings in 
a cause, in their regular order, and the is 
sue. 


—Pure plea. In equity pleading. One which 
relies wholly on some matter outside those 
referred to in the bill; as a plea of a re 
lease on a settled account, 


—Sham piea. A false plea; a plea of false 
or fictitious matter, subtly drawn so as to 
entrap an opponent, or create delay. 3 Chit. 
Pr. 729, 730. A vexatious or false defense, 
resorted to under the old system of pleading 
for purposes of delay and annoyance. Steph. 
Pl. 383. Mr. Chitty defines sham pleas to 
be pleas so palpably and manifestly untrue 
that the court will assume them to be so; 
pleas manifestly absurd. When answers or 
defenses admit of lawyer-like argument, such 
as courts should listen to, they are not “sham,” 
in the sense of the statute. When it needs 
argument to prove that an answer or demur- 
rer is frivolous, it is not frivolous, and should 
not be stricken off. To warrant this summary 
mode of disposing of a defense, the mere read- - 
ing of the pleadings should be sufficient to 
disclose, without deliberation and without a 
doubt, that the defense is sham or irrelevant. 
Cottrill v. Cramer, 40 Wis. 559. “A “sham 
plea” is one good on its face, but false in 
fact. In re- Beam} 93 N. J. Eq: 593, 117 A. 
613, 614. At common law a plea was consid- 
ered sham when it was palpably or inherently 
false, arid from the plain or conceded facts in 
the case. must have been known to the party 
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interposing it to be false. Fidelity Mut. Life 
Ins. Co. v. Wilkes Barre & H. R. Co., 98 N. 
J. Law, 507, 120 A. 734, 735. 


—Special plea. A special kind of plea in bar, 
distinguished by this name from the general 
issue, and eonsisting usually of some new 
affirmative matter, though it may also be in 
the form of a traverse or denial. See Steph. 
Pl. 52, 162; Allen v. New Haven & N. Co., 
49 Conn. 245, 


—Special plea in bar. One which advances new 
matter. It differs from the general, in this; 


that the latter denies some material allega- . 


tion, but never advances new matter. 
Pl. c. 2, § 3x. 


Gould, 


PLEAD. To make, deliver, or file any plead- 
ing: to conduct the pleadings in a cause. To 
interpose any pleading in a suit which con- 
tains allegations of fact; in this sense the 
word is the antithesis of “demur.” More 
particularly, to deliver in a formal manner 
the defendant’s answer to the plaintiff’s decla- 
ration, or to the indictment, as the case may 
be. 

To appear as a pleader or advocate in a 
cause; to argue a cause in a court of jus- 
tice. But this meaning of the word is not 
technical, but colloquial. 


PLEAD A STATUTE. Pleading a statute is 
stating the facts which bring the case with- 
in it; and “counting” on it, in the strict lan- 
guage of pleading, is‘ making express refer- 
ence to it by apt terms to show the source 
of right relied on. McCullough v. Colfax 
County, 4 Neb. (Unof.) 548, 95 N. W. 31. ` 


PLEAD ISSUABLY. This means to interpose 
such a plea as is calculated to raise a materi- 
.al issue, either of law or of fact. 


‘PLEAD OVER. To pass over, or omit to 
notice, a material allegation in the last plead- 
ing of the opposite party; to pass by a de- 
-fect in the pleading of the other party with- 
out taking advantage of it. In another sense, 
to plead the general issue, after one has in- 
terposed a demurrer or special plea which 
hag been dismissed by a judgment of re- 
.spondeat ouster. 


‘PLEAD TO THE MERITS. This is a phrase 
-of long standing and accepted usage in the 
law, and distinguishes those pleas which an- 
:swer the cause of action and on which a 


trial may be had from all pleas of a different . 


‘character. Rahn v. Gunnison, 12 Wis, 529. 
PLEADED. Alleged or averred, in form, in 
a judicial proceeding. . . 

It more often refers to matter of defense, 
but not invariably. To say that matter in a 
declaration or replication is not well pleaded 
would not be deemed erroneous. Abbott. 


‘PLEADER. A person whose business it is 
tto draw pleadings. Formerly, when pleading 
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at common law was a highly technical and 
difficult art, there was a class of men known 
as “special pleaders not at the bar,” who held 
a position intermediate between counsel and 
attorneys. The class is now almost extinct, 
and the term “pleaders” is generally applied, 
in England, to junior members of the com- 
mon-law bar. Sweet. f 


Special Pieader 


In English practice. A person whose pro- 
fessional occupation is to give verbal or writ- 
ten opinions upon statements made verbally 
or, in writing, and to draw pleadings, civil 
or criminal, and such practical proceedings 
as may be out of the usual course. 2 Chit. 
Pr. 42. 

Special pleaders were not necessarily at 
the bar; but those that were not required to 
take out annual certificates under 33 & 34 
Vict. c. 97, §§ 60, 63; Moz. & W. 


PLEADING. The peculiar science or system 
of rules -and principles, established in the 
common law, according to which the plead- 
ings or responsive allegations of litigating 
parties are framed, with a view to preserve 
technical propriety and to produce a proper 
issue. 

The process performed by the parties to 
a suit or action, in alternately presenting 
written statements of their contention, each 
responsive to that which precedes, and each 
serving to narrow the field of controversy, 
until there evolves a single point, affirmed on 
one side and denied on the other, called the 
“issue,” upon which they then go to trial. 

The act or step of interposing any one of 
the pleadings in a cause, but particularly 
one on the part of the defendant; and, in the 
strictest sense, one which sets up allegations 
of fact in defense to the action. 

The name “a pleading” is also given to any 
one of the formal written statements of ac- 
ecusation or defense presented by the parties 
alternately in an action at law; the aggre- 
gate of such statements filed in any one cause 
are termed “the pleadings,” 

The oral advocacy of a cHent’s cause in 
eourt, by his barrister or counsel, is some- 
times called “pleading ;” but this is a popu- 
lar, rather than technical, use. 


In Chancery Practice 


Consists in making the formal written al- 
legations or statements of the respective par- 
ties on the record to maintain the suit, or to 
defeat it, of which, when contested in mat- 
ters of fact, they propose to offer proofs, and 
in matters of law to offer arguments to the 
court. Story, Eq. Pl. § 4, note. 


In General 


—Double pleading. This is not allowed either 
in the declaration or subsequent pleadings. 
Its meaning with respect. to the former is 
that the declaration must not, in support of 
a single demand, allege, several distinct mat- 
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ters, by any one of which that demand is suf- 
ficiently supported. With respect to the sub- 
sequent pleadings, the meaning is that none 
of them is to contain several distinct answers 
to that which preceded it; and the reason of 
the rule in each case is that such pleading 
tends to several issues in respect of a single 
claim, Wharton. 


—Snpecial pleading. When the allegations (or 
“pleadings,” as they are called) of the con- 
tending parties. in an action are not of the 
general or ordinary form, but are of a more 
complex or special character, they are denomi- 
nated “special pleadings; and, when a de- 
fendant pleads a plea of this description, (4. 
€., a special plea,) he is said to plead specially, 
in opposition to pleading the general issue. 
These terms have given rise to the popular 
denomination of that science which, though 
properly called “pleading,” is generally known 
by the name of “special pleading.” Brown. 
The allegation of special or new matter in op- 
position or explanation of the last. previous 
averments on the other side, as distinguished 
from a direct denial of matter previously al- 
leged by the opposite party. Gould, Pl. c. 1, § 
18; Gelston v. Hoyt, 3 Wheat. 246, 4 L, Hd. 
381; Com. Dig. Pleader (E 15); Steph. P1, 
And. ed. 240, n. In popular language, the 
adroit and plausible advocacy of a client’s 
case in court. Stimson, Law Gloss. 


PLEADINGS. The pleadings are the formal 
allegations by the parties of their respective 
claims and defenses, for the judgment of the 
court. Code Civ. Proc. Cal. § 420; Smith v. 
Jacksonville Oil Mill Co., 21 Ga. App. 679, 
94 S. E. 900, 901; Wilkinson v. Stone, 82 Okl. 
296, 200 P, 196, 199; Treadgold v. Willard, 81 
Or. 658, 160 P. 803, 805. | 

The individual allegations of the respective 
parties to an action at common law, proceed- 
ing from them alternately, in the order and 
under the distinctive names following: The 
plaintiff’s declaration, the defendant's plea, 
the plaintiff's replication, the defendant's re- 
joinder, the plaintiff's surrejoinder, the de- 
fendant’s rebutter, the plaintiffs surrebutter ; 
after which they have no distinctive names. 
Burrill. 


The term “pleadings” has a technical and well- 
defined meaning. Pleadings are written allegations 
of what is affirmed on the one side, or denied on 
the other, disclosing to the court or jury having to 
try the cause the real matter in dispute between the 
parties. Desnoyer v. Hereux, 1 Minn. 17 (Gil. 1). 


PLEBANUS. In old English ecclesiastical 
law. A rural dean. Cowell. 


PLEBEIJAN. One who is classed among the 
common people, as distinguished from the 
nobles. 


PLEBEITY, or PLEBITY. The common or 
meaner sort of people; the plebeians.. 


PLEBEYOS. In Spanish law.. Commons; 
those who exercise any trade, or who culti- 
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vate the soil. White, New Recop. b. 1, tit. 5, 
ce. 8, § 6, and note. 


PLEBIANA. 
church. 


In old records. A mother 


PLEBISCITE. „In modern constitutional law, 
the name “plebiscite” has been given to a vote 
of the entire people, (that is, the aggregate of 
the enfranchised individuals composing a 
state or nation,) expressing their choice for 
or against a proposed law or enactment, sub- 
mitted to them, and which, if adopted, will 
work a radical change in the constitution, or 
which is beyond the powers of the regular 
legislative body. The proceeding is extraor- 
dinary, and is generally revolutionary in its 
character; an example of which may be seen 
in the plediscites submitted to the French peo- 
ple by Louis Napoleon, whereby the Second 
Empire was established. But the principle of 
the plebiscite has been incorporated in the 
modern Swiss constitution, (under the name 
of “referendwm,”) by which a revision of the 
constitution must be uhdertaken when de- 
manded by the vote of fifty thousand Swiss 
citizens, Maine, Popular Govt. 40, 96. 


PLEBISCITUM. Lat. In Roman law. A 
law enacted by the plebs or commonalty, (that 
is, the citizens, with the exception of the 
patricians and senators,) at the request or on 
the proposition of a plebeian magistrate, such 
as a “tribune.” Inst. 1, 2, 4. 


PLEBS. Lat. In Roman law. The common- 
alty or citizens, exclusive of the patricians 
and senators. . Inst. 1, 2, 4. 


PLEDABLE. L. Fr. That may be brought 
or conducted; as an action or “plea,” as it 
was formerly called. Britt. c, 32. 


PLEDGE. In the law of bailment. A bail- 
ment of goods to a creditor as security for 
some debt or engagement. A bailment or de- 
livery of goods by a debtor to his creditor, to 
be kept till the debt be discharged. Story, 
Bailm. § 7; Civ. Code La. art. 8133; 2 Kent, 
Comm. 577; Stearns v. Marsh, 4 Denio (N. Y.} 
229, 47 Am. Dec. 248; Sheridan v. Presas, 18 
Misc. 180, 41 N. Y. S. 451; Bank of Rochester 
v. Jones, 4 N. Y. 507, 55 Am. Dec. 290; East- 
man v. Avery, 28 Me. 250; Belden y, Perkins, 
7S Ill. 452; Wilcox v. Jackson, 7 Colo. 521, 
4 P. 966; Gloucester Bank v. Worcester, 10 
Pick. (Mass.) 581; Lilienthal v. Ballou, 125 
Cal, 183, 57 P. 897. 

The necessary elements to constitute a con- 
tract one of “pledge” are: Possession of the 
pledged property must pass from the pledgor 
to the pledgee; the legal title to the property 
must remain in the pledgor; and the pledgee 
must have a lien on the property for the pay- 
ment of a debt or the performance of an ob- 
ligation due him by the pledgor or some.other 
person—while, in a “chattel mortgage,” the 
legal title passes to the mortgagee subject to. 
a defeasance. Rice v. Garnett, 17 Ala. App. 
239, 84. S0. 557, 558; Campbell v. Redwine 
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Bros., 22 Ga. App. 455, 96 S. E. 347; Prosser 
Y. Norton, 126 Okl, 202, 259 P. 217, 218; A. H. 
Averill Machinery Co. v. Bain, 50 Mont. 512, 
148 P. 384; Miller v. Hamilton (C. C. A.) 233 
F. 402, 406; Sneeden v. Nurnberger’s Market, 
192 N. C. 489, 135 S. E. 328, 380; McAndrews 
v. Idawa Gold Mining Co., 54 N. D. 784, 210 
N. W. 514, 519, 51 A. L. R. 1128. 

Pledge is a deposit of personal property by 
way of security for the performance of an- 
other act. Civ. Code Cal. § 2986. , 

The specific article delivered to the creditor 
in security is also called a “pledge” or 
“pawn.” 


There is a clear distinction between mortgages 
and pledges. In a pledge the legal title remains 
in the pledgor; in a mortgage it passes to the 
mortgagee. In a mortgage the mortgagee need not 
have possession; in a pledge the pledgee must have 
possession, though it be only constructive. In a 
mortgage, at common law, the property on non-pay- 
ment of the debt passes wholly to the mortgagee; 
in a pledge the property is sold, and only so much 
of the proceeds as will pay his debt passes to the 
pledgee. A mortgage is a conditional conveyance of 
property, which becomes absolute unless redeemed at 
a specified time. A pledge is not strictly a convey- 
ance at all, nor need any day of redemption be ap- 
pointed for it. A mortgagee can sell and deliver the 
thing mortgaged, subject only to the right of re- 
demption. A pledgee cannot sell and deliver his 
pawn until the debt is due and payment denied. 
Bouvier. 

There are two varieties of the contract of pledge 
known to the law of Louisiana, viz., pawn and 
antichresis; the former relating to chattel secu- 
rities, the latter to landed securities. See Civ. Code 
La. art. 3134; and see those titles, 


—Pledges of prosecution, In old English law. 
No person could prosecute a civil actiou with- 
out kKaving in the first stage of it two or 
more persons as pledges of prosecution; and 
if judgment was given against the plaintiff, or 
he deserted his suit, both he and his pledges 
were liable to amercement to the king pro 
falso clamore. In the course of time, how- 
ever, these pledges were disused, and the 
names of fictitious persons substituted for 
them, two ideal persons, John Doe and Rich- 
ard Roe, having become the common pledges 
of every suitor; and now the use of such 
pledges is altogether discontinued. Brown. 


~—Pledges to restore. In England, before the 
plaintiff in foreign attachment can issue exe- 
cution against the property in the hands of 
the garnishee, he must find “pledges to re- 
store,” consisting of two householders, who 
enter into a recognizance for the restoration 
of the property, as a security for the protec- 
tion of the defendant; for, as the plaintiff's 
debt is not proved in any stage of the proceed- 
ings, the court guards the rights of the ab- 
sent defendant by taking security on his be- 
half, so that if he should afterwards disprove 
the plaintiff’s claim he may obtain restitution 
of the property attached. Brand. For, At- 
tachm. 93; Sweet. 
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PLEDGEE. The party to whom goods are 
pledged, or delivered in pledge. Story, Bailm. 
§ 287. . 


PLEDGERY. Suretyship, or an undertaking 
or answering for another. Gloucester Bank v., 
Worcester, 10 Pick. (Mass.) 531. 


PLEDGES. 
In Pleading 


Those persons who became sureties for the 
plaintiffs prosecution of the suit. Their 
names were anciently appended at the foot of 
the declaration. In time it became purely a 
formal matter, because the plaintiff was no 
longer liable to be amercéd for a false claim, 
and the fictitious persons John Doe and Rich- 
ard Roe became the universal pledges, or they 
might be omitted altogether; 1 Tidd, Pr. 455; 
Archb. Civ. Pl. 171; or inserted at any time 
before judgment; they are now omitted. 


PLEDGOR. ‘The party delivering goods in 


pledge; the party pledging. Story, Bailm. 
§ 287. 
PLEGIABILIS. In old English law. That 


may be pledged; the subject of pledge or se- 
curity. Fleta, lib. 1, c. 20, § 98. 


PLEGI! DE PROSEGUENDO. Pledges ‘to 
prosecute with effect an action of replevin. 


PLEGII DE RETORNO HABENDO. Pledges 
to return the subject of distress, should the 
right be determined against the party bring- 
ing the action of replevin. 3 Steph. Comm. 
(ith Ed.) 422n, 


PLEG!IIS ACQUIETANDIS. A writ that. an- 
ciently lay for a surety against him for whom 
he was surety, if he paid not the money at 
the day. Fitzh. Nat. Brev. 187. 


PLENA AETAS. Lat. 
Full age. 


In old English law, 


Plena et celeris justitia fiat partibus. 4 Inst. 
67. Let full and speedy justice be done to the 
parties. 


PLENA FORISFACTURA. A forfeiture of 
all that one possesses, 


PLENA PROBATIO. In the civil law. A 
term used to signify full proof, (that is, proof 
by two witnesses,) in contradistinction to 
semi-plena probatio, which is only a presump- 
tion. Cod. 4, 19, 5. 


PLENARTY. In English law. Fullness; a 
state of being full. A term applied to a 
benefice when full, or possessed by an incum- 


bent. The opposite state to a vacation, or 
vacancy. Cowell. ‘ 

PLENARY.. Full; entire; complete; un- 
abridged. 


In the ecclesiastical courts, (and in admi- 
ralty practice,) causes are divided into plena- 
ry and summary. The former are those in 
whose proceedings the order and solemnity of 
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the law is required to be exacfly observed, so 
that if there is the least departure from that 
order, or disregard of that solemnity, the 
whole proceedings are annulled. Summary 
causes are those in which it is unnecessary to 
pursue that order and solemnity. Brown. 


PLENARY CONFESSION. A full and com- 
plete confession. An admission or confession, 
whether in civil or criminal law, is said to be 
“plenary” when it is, if believed, conclusive 


against the person making it, Best, Ev, 664; 
Rosc. Crim. Ev. 39. 

PLENE. Lat. Completely; fully; suff- 
ciently. 


PLENE ADMINISTRAVIT. In practice. A 
plea by an executor or administrator that he 
has fully administered all the assets that have 
come to his hands, and that no assets remain 
cut of which the plaintiff's claim could be 
satisfied. 


PLENE ADMINISTRAVIT PR/ETER. | In 
practice. A plea by an executor or adminis- 
trator that he has “fully administered” all 
the assets that have come to his hands, “ex- 
cept” assets to a certain amount, which are 
not sufficient to satisfy the plaintiff. 1 Tidd, 
Pr. 644. 


PLENE COMPUTAVIT. He has fully ac- 
counted. A plea in an action of account ren- 
der, alleging that the defendant has fully ac- 
counted. 


PLENIPOTENTIARY. One who has full 
power to do a thing; a person fully com- 
missioned to a¢t for another. A term applied 
in international law to ministers and envoys 
of the second rank of public ministers, 
Wheat. Hist. Law Nat. 266. 


PLENUM DOMINIUM. Lat. In the civil 
law. Full ownership; the property in a thing 
united with the usufruct. Calvin. 


PLEVIN. ‘A warrant, or assurance. 


PLEYTO. In Spanish law. The pleadings in 
a cause. White, New Recop. b. 3, tit. 7. 


PLIGHT. In old English law. An estate, 
with the habit and quality of the land: ex- 
tending to a rent charge and to a possibility 
of dower. Co. Litt. 2210; Cowell. 


PLOK-PENNIN. A kind of earnest used in 
public sales at Amsterdam. Wharton. 


PLOTTAGE. A term used in appraising land 
values and particularly in eminent domain 
proceedings, to designate the additional value 
given to city lots by the fact that they are 
eontiguous, which enables the owner to utilize 
them as large blocks of land. See In re 
Armory Board, 73 App. Div. 152, 76 N. Y. S. 
766; In re Certain Lands on North Shore of 
Harlem River in City of New York, 127 Mise. 
710, 217 N.Y. S. 544, 562; Erlanger v. New 


1870 


York Theatre Co., 206 App. Div. 148, 200 
N. Y. S. 696, 698; People ex rel. Frederick 
Loeser & Co. ¥. Goldfogle, 220 App. Div. 326, 
221 N. Y. S. 342, 346. 


PLOW-ALMS. The ancient payment of a 
penny to the church from every plow-land. 
1 Mon. Angl, 256. 


PLOW-BOTE. An allowance of wood which 
tenants are entitled to, for repairing their 
plows and other implements of husbandry. 


PLOW-LAND. A quantity of land “not of 
any certain content, but as much as a plow 
ean, by course of husbandry, plow in a year.” 
Co. Litt. 69a. 

Tillable, Govier v. Brechler, 159 Wis. 157, 
149 N. W. 740, 742. 


PLOW--MONDAY. The Monday after twelfth- 
day. ` 


PLOW-SILVER. Money formerly paid by 
some tenants, in lieu of service to plow the 
lord’s lands. 


PLUMBATURA. Lat. In-the civil law. 
Soldering. Dig. 6, 1, 23, 5. 
PLUMBUM. Lat. In the civil law. Lead. 


Dig. 50, 16, 242, 2. 


PLUNDER, v. The most common meaning 
of the term “to plunder” is to take property 
from persons or places by open force, and 
this may be in course of a lawful war, or 
by unlawful hostility, as in the case of pirates 
or banditti. But in another and very com- 
mon meaning, though in some degree figura- 
tive, it is used to express the idea of taking 
property from a person or place, without just 
right, but not expressing the nature or qual- 
ity of the wrong done.. Carter v. Andrews, 16 
Pick. (Mass.) 9; U. S. v. Stone (C. C) 8 F. 
246; U. S. v. Pitman, 27 Fed. Cas. 540. 


PLUNDER, n. Personal property belonging 
to an enemy, captured and appropriated on 
land; booty. Also the act of seizing such 
property. See Booty; Prize. 


PLUNDERAGE. In maritime law, The em- 
bezzlement of goods on board of a ship is so 
called. 


PLURAL. Containing more than one: con- 
sisting of or designating two or more, Web- 
ster. ` ' 
PLURAL MARRIAGE. See Marriage. 
Pluralis numerus est duobus contentus. 1 
Rolle, 476. The plural number is satisfied by 
‘two. 


PLURALIST. One that holds more than one 
ecclesiastical benefice, with cure of souls. 


PLURALITER. In the plural, 10 Hast, 158, 


‘arg. 
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PLURALITY. In the law of elections. The 
excess of the votes cast for one candidate 
over those cast for any other. Where there 
are only two candidates, he who receives the 
greater number of the votes cast is said to 
have a mzjority; when there are more than 
two competitors for the same office,-the per- 
son who receives the greatest number of votes 
has a plurality, but he has not a majority 
unless he receives a greater number of votes 
than those cast for all his competitors com- 
bined, or, in other words, more than one-half 
of the total number of votes cast. 

In ecclesiastical law, “plurality” means the 
holding two, three, or more. benefices by the 
same incumbent; and he is called a “plural- 
ist.” Pluralities are now abolished, except 
in certain cases, 2 Steph. Comm. 691, 692. 


Plures cohzredes sunt quasi unum corpus prop- 
ter unitatem juris quod habent. Co. Litt. 163. 
Several co-heirs are, as it were, one body, 
by reason of the unity of right which they 
possess. 


Plures participes sunt quasi unum corpus, In eo 
quod unum jus habent. Co. Litt. 164. Several 
parceners are as one body, in that they have 
one right, 


PLURIES. Lat. Often; frequently. When 
an original and alias writ have been issued 
and proved ineffectual, a third writ, called a 
“pluries writ,” may frequently be issued, It 
is to the same effect as the two former, ex- 
cept that it contains the words, “as we have 
often commanded you,” (“sicut pluries 
precepimus,”) after the usual commence- 
ment, “We command you.” 3 Bl. Comm, 283; 
Archb, Pr. 585. 7 


PLURIES FI. FA. A writ issued where oth- 
er commands of the court have proved in- 
effectual. United States v. Board of Direc- 
tors of Public Schools, Parish of Orleans (C. 
€. A.) 229 F. 1, 3. 


PLURIS PETITIO. Lat. 
tice. 


In Scotch prac- 
A demand ef more than is due. Bell. 


Plus exempla quam peccata nocent. 
hurt more than crimes. 


Examples 


Plus peccat author quam actor. The origina- 
tor or instigator of a crime is a worse of- 
fender than the actual perpetrator of it. 5 
Coke, 99a. Applied to the crime of suborna- 
tion of perjury. Id. 


PLUS PETITIO. In Roman law. A phrase 
denoting the offense of claiming more than 
was just in one’s pleadings. This more might 
be claimed in four different respects, viz.: 
(1) Re, i. e„ in amount, (e. g., £50 for £5;) 
(2) loco, 4. e., in place (e. g., delivery at some 
place more difficult to effect than the place 
specified ;) (8) tempore, i. e., in time, (€. g., 
claiming payment on the ist of August of 
what is not due till the 1st of September ;) 
and (4) causa, i. €., in quality, (e. g., claiming 
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a dozen of champagne, when the contract was 
only for a dozen of wine generally.) Prior 
to Justinian’s time, this offense was in gen- 
eral fatal to the action; but, under the 
legislation of the emperors Zeno and Justin- 
ian, the offense (if re, loco, or causa) exposed 
the party to the payment of three times the 
damage, if any, sustained by the other side, 
and (if tempore) obliged him to postpone his 
action for double the time, and to pay the 
costs of his first action before commencing a 
second, Brown. 


Plus valet consuetudo quam concessio. Cus- 


tom is more powerful than grant. 


Plus valet unus oculatus testis quam auriti 
decem. One eye-witness is of more weight 
than ten ear-witnesses, [or those who speak 
from hearsay.}] 4 Inst. 279, 


Plus vident oculi quam oculus. 


Several eyes 
see more than one. 4 Inst. 160. ` 


PO. LO. SUO. An old abbreviation for the 
words “ponit loco suo,” (puts in his place,) 
used in warrants of attorney. Townsh. Pl. 
431, 


POACH. To steal game on a man’s land. 


POACHING. In English criminal law, The 
unlawful entry upon land for the purpose of 
taking or destreying game; the taking or 
destruction of game upon another’s land, 
usually committed at night. Steph. Crim. 
Law 119, et seq.; 2 Steph. Comm. 82. 


POBLADOR. In Spanish law. A colonizer; 
he who peoples; the founder of a colony. 


POCKET. This word is used as an adjective 
in several compound legal phrases, carrying 
a meaning suggestive of, or analogous to, its 
signification as a pouch, bag, or secret re- 
ceptacle. For these phrases, see “Borough,” 
“Judgment,” “Record,” “Sheriff,” and “Veto.” 


PCENA. Lat. Punishment; a penalty. inst. 
4, 6, 18, 19. 


Pena ad paucos, metus ad omnes perveniat. If 
punishment be inflicted on a few, a dread 
comes to all. 


PCENA CORPORALIS. Corporal punish- 
ment, . 
Pena ex delicto defuncti hæres teneri non debet. 
The heir ought not to be bound by a penalty 
arising out of the wrongful act of the de- 
ceased. 2 Inst. 198, 


Pona non potest, culpa perennis erit. Punish- 
ment cannot be, crime will be, perpetual. 21 
Vin. Abr. 271. 


PCENA PILLORALIS. In old English law. 
Punishment of the pillory, Fleta, lib 1, a 
38, § 11. 


PENA PILLORALIS 


Poena suos tenere debet actores et non alios. 
Punishment ought to bind the guilty, and not 
others. Bract. fol. 380b. 


Pena tolli potest, culpa perennis erit. The 
punishment can be removed, but the crime re- 
mains. 1 Park. Cr. Rep. (N. ©.) 241. 


Pænæ potius molliend® quam exasparande 
sunt. 3 Inst. 220. Punishments should rath- 
er be softened than aggravated. 


Pænæ sint restringendæ. Punishments should 
be restrained. Jenk. Cent. 29. 


Pænæ suos tenere debet actores et non alios. 
Punishment ought to be inflicted upon the 
guilty, and not upon others. Bract. 380 b; 
Fleta, 1. 1, c. 88, § 12; 1 4, c. 17, § 17. 


PCENALIS. Lat. In the civil law. Penal; 
imposing a penalty; claiming or enforcing a 


penalty. Actiones panales, penal actions. 
Inst. 4, 6, 12. 

PCENITENTIA. Lat. In the civil law. Re- 
pentance; reconsideration; changing one's 


mind; drawing back from an agreement al- 
ready made, or rescinding it. 


Locus Ponitentiz 


Room or place for repentance or reconsid- 
eration; an opportunity to withdraw from a 
negotiation, before finally concluding the con- 
tract or agreement. Also, in criminal law, 
an opportunity afforded by the circumstances 
to a person who has formed an intention to 
kill or to commit another crime, giving him 
a chauce to reconsider and relinquish his pur- 
pose. 


POINDING. The process of the law of Scot- 
land which answers to the distress of the 
English law. Poinding is of three kinds: 

Real poiuding or poinding of the ground. 
This is the action by which a creditor, having 
a security on the land of his debtor, is ena- 
bled to appropriate the rents of the land, and 
the goods of the debtor or his tenants found 
thereon, to the satisfaction of the debt. 

Personal poinding. This consists in the 
seizure of the goods of the debtor, which are 
sold under the direction of a court of justice, 
and the net amount of the sales paid over to 
the creditor in satisfaction of his debt; or, 
if no purchaser appears, the goods themselves 
are delivered. 

Poinding of stray. cattle, committing dep- 
redations on corn, grass, or plantations, un- 
til satisfaction is made for the damage. Bell. 


POINT. A distinct proposition or question 
of law arising or propounded in a case. Gulf, 
C. & 8S. F. Ry. Co. v. Tarver, Steele & Co. 
(Tex. Civ. App.) 295 S. W. 320, 323. 


POINT RESERVED. When, in the progress 
of the trial of a cause, an important or diffi- 
cult point of law is presented to the court, 
and the court is not certain of the decision 
that should be given, it may reserve the point, 
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that is, decide it provisionally as it is asked 
by the party, but reserve its more mature 
consideration for the hearing on a motion 
for a new trial, when, if it shall appear that. 
the first ruling was wrong, the verdict will be 
set aside. The point thus treated is tech- 
nically called a “point reserved.” 


POINTS. The distinct propositions of law, 
or chief heads of argument, presented by a 
party in his paper-book, and relied upon on 
the argument of the cause. Also the marks 
used in punctuation. Duncan v. Kohler, 37 
Minn. 379, 34 N. W. 594; Commonwealth Ins. 
Co. v. Pierro, 6 Minn. 570 (Gil. 404). 


POISON. In medical jurisprudence. A sub- 
stance having an inherent deleterious prop- 
erty which renders it, when taken into the 
system, capable of destroying life. 2 Whart. 
& S. Med. Jur. § 1. ” 

A substance which, on being applied to the 
human body, internally or externally, is ca- 
pable of destroying the action of the vital 
functions, or of placing the solids and fluids 
in such a state as to prevent the continuance 
of life. Wharton. See Boswell v. State, 114 
Ga. 40, 39 S. E. 897; People v. Van Deleer, 
53 Cal, 148; Dougherty v. People, 1 Colo. 
514; State vy. Slagle, 83 N. ©. 630; United 
States Mut. Acc. Asyn v. Newman, 84 Va. 52, 
8 8. E. 805. 


POLE. A measure of length, equal to five 
yards and a half. 


POLICE. Police is the function of that 
branch of the administrative machinery of 
government which is charged with the pres- 
ervation of public order and tranquillity, the 
promotion of the public health, safety, and 
morals, and the prevention, detection, and 
punishment of crimes. See State v. Hine, 59 
Conn. 50, 21 A. 1024, 10 L. R. A. 83; Monet 
v. Jones, 10 Smedes & M. (Miss.) 247; Peo- 
ple v. Squire, 107 N. Y. 593, 14 N. E. 820, 1 
Am. St. Rep. 893; Logan v. State, 5 Tex. 
App. 314. 


The police of a state, in a comprehensive sense, 
embraces its whole system of internal regulation, 
by which the state seeks not only to preserve the 
public order and to prevent offenses against the 
state, but aiso to establish for the intercourse of 
citizen with citizen those rules of good manners ang 
good neighborhood which are calculated to prevent a 
conflict of rights, and to insure to each the uninter- 
rupted: enjoyment of his own, go far as is reason- 
ably consistent with a like enjoyment of rights by 
others. Cooley, Const. Lim. *572. 

It is define@ by Jeremy Bentham in his works: 
“Police is in general a system of precaution, either 
for the prevention of crime or of calamities, Its 
business may be distributed into eight distinct 
branches: (1) Police for the prevention of offenses ; 
(2) police for the prevention of calamities; (3) 
police for the prevention of epidemic diséases; (4) 
police of charity; (5) police of interior communi- 
cations; (6) police of public amusements; (7) police 
for recent intelligence; (8) police for registration.” 
Canal Com’ra v., Willamette Transp. Co, 6 Or. 
222 ` 
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POLICE COURT. The name of a kind of 
inferior court in several of the states, which 
has a summary jurisdiction over minor of- 
fenses and misdemeanors of small conse- 
quence, and the powers of a committing mag- 
istrate in respect to more serious crimes, 
and, in some states, a limited jurisdiction 
for the trial of eivil causes. In English law. 
Courts in which stipendiary magistrates, 
chosen from barristers of a certain stand- 
ing, sit for the dispatch of business. Their 
general duties and powers are the same as 
those of the unpaid magistracy, except that 
one of them may usually act in cases which 
would require to be heard before two other 
justices, Wharton. 


POLICE DE CHARGEMENT. "Fr. In 
French law. A bill of lading. Ord. Mar. liv. 
3, tit. 2. 


POLICE JURY, in Louisiana, is the designa- 
tion of the board of officers in a parish cor- 
responding to the commissioners or super- 
visors of a county in other states. 


POLICE JUSTICE. A magistrate charged 
exclusively with the duties incident to the 
common-law office of a conservator or justice 
of the peace; the prefix “police’ serving 
merely to distinguish them from justices hav- 
ing also civil jurisdiction, Wenzler v. Peo- 
ple, 58 N. Y. 530. 


POLICE MAGISTRATE. See Magistrate. 


POLICE OFFICER. One of the staff of men 
employed in cities and towns to enforce the 
municipal police, i. e, the laws and ordi- 
nances for preserving the peace and good 
order of the community. Otherwise called 
“policeman.” 


POLICE POWER. The power vested in a 
state to establish laws and ordinances for 
the regulation and enforcement of its police 
as above defined. The power vested in the 
legislature to make, ordain, and establish 
all manner of wholesome ‘and reasonable 
laws, statutes, and ordinances, either with 
penalties or without, not repugnant to the 
constitution, as they shall judge to be for 
the good and welfare of the commonwealth; 
and of the subjects of the same. Com. v. 
Alger, T Cush. (Mass.) 85. The police power 
of the state is an authority conferred by the 
American constitutional system upon the in- 
dividual states, through which they are en- 
abled to establish a special department of 
police; adopt such regulations as tend to 
prevent the commission of fraud, violence, or 
other offenses against the state: aid in the 
arrest of criminals; and secure generally 
the comfort, health, and prosperity of the 
state, by preserving the public order, pre- 
venting a conflict of rights in the common 
intercourse of the citizens, and insuring to 
each an uninterrupted enjoyment of all the 
privileges conferred upon him by the laws 
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of his country. Lalor, Pol. Enc. 8. v. It is 
true that the legislation which secures to all 
protection in their rights, and the equal use 
and enjoyment of their property, embraces 
an almost infinite variety of subjects. What- 
ever affects the peace, good order, morals, 
and health of the community comes within its 
scope; and every one must use and enjoy his 
property subject to the restrictions which 
such legislation imposes. What is termed the 
“police power” of the state, which, from the 
language often used respecting it, one would 
suppose to be an undefined and irresponsible 
element in government, can only interfere 
with the conduct of individuals in their inter- 
course with each other, aud in the use of 
their property, so far as may be required to 
secure these objects. Munn y. Illinois, 94 
U. S. 145, 24 L. Ed. 77. For other definitions, 
see Slaughterhouse Cases, 16 Wall. 62, 21 L. 
Ed. 394; Stone v. Mississippi, 101 U. S. 818, 
25 L. Ed. 1079; Thorpe v. Rutland & B. R. 
Co., 27 Vt. 140, 62 Am. Dec. 625; People v. 
Steele, 231 Ill. 340, 83 N. E. 236, 14 L. R. 
A. (N. 8.) 361, 121 Am. St. Rep. 321; Dreyfus 
v. Boone, 88 Ark. 353, 114 8. W. 718; Car- 
penter v. Reliance Realty Co., 103 Mo. App. 
480, 77 S. W. 1004; State v. Dalton, 22 R. I. 
TT, 46 A. 234, 48 L. R. A. 775, 384 Am. St. 
Rep. 818; Deems v. Baltimore, 80 Md. 164, 
30 A. 648, 26 L. R. A. 541, 45 Am. St. Rep. 
339; In re Clark, 65 Conn. 17, 31 A. 522, 28 
L. R. A. 242; Mathews v. Board of Educa- 
tion, 127 Mich. 530, 86 N. W. 1036, 54 L. 
R, A. 736. 


POLICE REGULATIONS. Laws. of a state, ' 
or ordinances of a municipality, which have 
for their object the preservation and protec- 
tion of public peace and good order, and of 
the health, morals, and security of the peo- 
ple. State v. Greer, 78 Mo. 194; Ex parte 
Bourgeois, 60 Miss. 663, 45 Am. Rep. 420; 
Sonora y. Curtin, 137 Cal. 583, 70 P. 674; 
Roanoke Gas Co. v. Roanoke, 88 Va. 810, 14 
S.E. 665. 


POLICE SUPERVISION. In England, sub- 
jection to police supervision is where a crim- 
inal offender is subjected to the obligation 
of notifying the place of His residence and 
every change of his residence to the chief 
officer of police of the district, and of report- 
ing himself once a month to the chief officer 
or his substitute. Offenders subject to police 
supervision are popularly called ‘habitual 
criminals.” Sweet. 


POLICIES OF INSURANCE, COURT OF. 
A court established in pursuance of the stat- 
utes 43 Eliz. c. 12, and 13 & 14 Car. II. c. 
23. Composed of the judge of the admiralty, 
the recorder of London, two doctors of the 
civil law, two common lawyers, and eight 
merchants; any three of whom, one being a 
civilian or a barrister, could determine in a 
summary way causes concerning policies of 
assurance in London, with an appeal to chan- 
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cery. No longer in existence. 3 Bl Comm. 
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POLICY. The general principles by which a 
government is guided in its management of 
„public affairs, or the legislature in its meas- 
ures. 

This term, as applied to a law, ordinance, 
or rule of law, denotes its general purpose 
or tendency considered as directed to the 
welfare or prosperity of the state or com- 
munity. 


Policy of a Statute 


The “policy of a statute,” or “of the leg- 
‘islature,” as applied to a ‘penal or prohibi- 
tive statute, means the intention of discour- 
aging conduct of a mischievous tendency. 
See L., R. 6 P. C. 184; 5 Barn. & Ald. 335; 
Pol. Cont. 235. 


Policy of the Law 


By this phrase is understood the disposi- 
tion of the law to discountenance certain 
classes of acts, transactions, or agreements, 
or to refuse them its sanction, because it con- 
siders them immoral, detrimental to the pub- 
lic welfare, subversive of good order, or oth- 
erwise contrary to the plan and purpose of 
civil regulations. 


Public Policy 


That principle of the law which holds that 
no subject can lawfully do that which has a 
tendency to be injurious to the public or 

‘against the public good. 4 H. L. Cas. 1; 
Greenh. Pub. Pol. 2. The principles under 
which the freedom of contract or private 
dealings is restricted by law for the good of 
the community. Wharton. The term “pol- 
icy,” as applied to a statute, regulation, rule 
of law, course of action, or the like, refers 
to its probable effect, tendency, or object, con- 
sidered with reference to the social or po- 
litical well-being of the state. Thus, certain 
classes of acts are said to be “against public 
policy,” when the law refuses to enforce or 
recognize them, on the ground that they have 
a mischievous tendency, so as to be injurious 
to the interests of the state, apart from il- 
legality or immorality. Sweet. And see 
Egerton v. Ear] Brownlow, 4 H, L. Cas. 235; 
Smith v. Railroad Co., 115 Cal. 584, 47 P. 582, 
35 L. R. A. 309, 56 Am. St. Rep. 119; Tar- 
bell v. Railroad Co., 73 Vt. 347, 51 A. 6, 56 
L. R. A. 656, 87 Am. St. Rep. 731; Hartford 
F. Ins. Co. v. Chicago, ete., R..Co., 175 U. 8. 
91, 20 S. Ct, 33, 44 L, Ed. 84; Enders v. En- 
ders, 164 Pa. 266, 30 A. 129, 27 L. R. A. 56, 
44 Am, St. Rep. 598; Smith v. Du Bose, 78 
Ga. 413, 3 S. E. 309, 6 Am. St. Rep. 260; Bil- 
lingsley v. Clelland, 41 W. Va. 284, 23 S. E. 
812; Mareld v. Cincinnati, D. & T. Trac- 
tion Co., 111 Ohio St. 139, 144 N. E. 689, 40 
A. L. R. 357; -Spaulding v.: Maillet, 57 Mont. 
8318, 18S P. 377, 378; Brown v. Brown, 88 
Conn. 42, 89 A. 889, 891, 52 L. R. A. (N; S.) 
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185, Ann. Cas. 1915D, 70; Walsh v. Hibberd, 
122 Md. 168, 89 A. 396, 397, 50 L. R. A. (N. S.) 
396; Hiroshima v. Bank of Italy, 78 Cal. 
App. 362, 248 P. 947, 951; Workmen’s Com- 
pensation Board of Kentucky v. Abbott, 212. 
Ky. 123, 278 S, W. 533, 536, 47 A. L. R. 789; 
Driver v. Smith, 89 N. J. Eq. 339, 104 A. 717, 
725; Nashville Ry. & Light Co. v. Lawson, 
144 Tenn. 7%, 229 S. W. 741, T43; American 
Nat. Ins. Co. y. Coates, 112 Tex. 267, 246 S. 
W. 356, 359; People v. Herrin, 284 Ill. 368, 
120 N. E. 274, 275; Fidelity & Deposit Co. of 
Maryland v. Moore (D. C.) 3 F.(2d) 652, 653. 

“Public policy” is the community common 
sense and common conscience extended and 
applied throughout the state to matters of 
public marals, public health, public safety, 
public welfare, and the like; it is that gen- 
eral and well-settled public opinion relating 
to man’s plain, palpable duty to his fellow 
men having due regard to all the circumstance- 
es of each particular relation and situation, 
Pittsburgh, C., C. & St. L- Ry. Co. v. Kinney, 
95 Ohio St. 64, 115 N. E. 505, 506, L. R. A. 
1917D, 641, Ann. Cas. 1918B, 286. 

Public policy properly cognizable by courts 
is that derived or derivable by clear impli- 
cation from its Constitution, statutes, and 
judicial decisions. Brown v. American Ry. 
Express Co., 123 S. E. 97, 98, 128 S. C. 428; 
Hagan v. Cone, 21 Ga. App. 416, 94 S. E. 602, 
604; Willys-Overland Co. of California v. 
Chapman (Tex. Civ. App.) 206 S. W. 978, 981; 
Riddell v. Pennsylvania R. Co., 262 Pa. 582, 
106 A. 80, 82; Cruse v. Fischl, 55 Mont. 258, 
175 P. 878, 881; Chresie v. Louisville Ry. Co., 
167 Ky. 75, 180 S. W. 49, 52, L. R. A. 1917B, 
1128, Ann. Cas. 1917C, 867; Georgia Fruit 
Exchange v. Turnipseed, 9 Ala. App. 123, 62 
So. 542, 544; In re Rahn’s Estate, 316 Mo. 
492, 291 S. W. 120, 122, 51 A. L. R. 877; 
Hogston v. Bell, 185 Ind. 536, 112 N. E. 883, 
886; New York Life Ins. Co. v. Hamburger, 
174 Mich. 254, 140 N. W. 510, 512. 

“Public policy is a variable quantity: it 
must and does vary with the habits, capaci- 
ties, and opportunities of the public.” 36 Ch. 
Div. 359; Chaffee v. Farmers’ Co-Op. Ele- 
vator Co., 39 N. D. 585, 168 N. W., 616, 618. 


POLICY OF INSURANCE. A mercantile in- 
strument in writing, by which one party, in 
consideration of a premium, engages to in- 
demnify another against a contingent loss, 
by making him a payment in compensation, 
whenever the event shall happen by which 
the loss is to accrue. 2 Steph. Comm. 172. 
The written instrument in which a con- 
tract of insurance is set forth is called a 
“policy of insurance.” Civ, Code Cal, § 2586. 


Blanket Policy 


A policy of fire insurance which contem- 
plates that the risk is shifting, fluctuating, 
or varying, and is applied to'a class of prop- 
erty- rather than to any particular. article 
or:thing.. Insurance Co. v. Baltimore: Ware- 
house Co., -93 U. S. 541; 23 L.Ed. 868, 
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Class of Life Insurance Policies 


Those policies issued in the same calendar 
year, upon the lives of persons of the same 
age, and on the same plan.of insurance, Mil- 
ler v. New York Life Ins. Co., 179 Ky. 246, 
200 S. W. 482, 484, 


Endowment Policy 


In life insurance. A policy the amount of 
which is payable to the assured himself at 
the end of a fixed term of years, if he is then 
living, or to his heirs or a named beneficiary 
if he shall die sooner. 


Floating Policy 


A policy of fire insurance not applicable to 
any specific described goods, but to any and 
all goods which may at the time of the fire 
be in a certain building. 


Interest Policy 


One where the assured has a real, substan- 
tial, and assignable interest in the thing in- 
sured; as opposed to a wager policy. 


Mixed Policy 


A policy of marine insurance in which not 
only the time is specified for which the risk 
is limited, but the voyage also is described 
by its local termini; as opposed to policies 
of insurance for a particular voyage, without 
any limits as to time, and also to purely time 
policies, in which there is no designation of 
local termini at all. Mozley & Whitley. And 
see Wilkins v. Tobacco Ins. Co., 830 Ohio, 340, 
27 Am. Rep. 455. 


Open Policy 


In insurance. One in which the value of 
the subject insured is not fixed or agreed upon 
in the policy as between the assured and the 
underwriter, but is left. to be estimated in 
ease of loss. The term is opposed to “valued 
policy,” in which the value of the subject in- 
sured is fixed for the purposé of the insur- 
ance, and expressed on the face of the pol- 
icy. Mozley & Whitley. Riggs v. Fire Pro- 
tection Ass’n, 61 S. C. 448, 89 S. E. 614; Cox 
v, Insurance Co., 3 Rich. Law, 331, 45 Am. 
Dec. Til; Insurance Co. v. Butler, 38 Ohio 
St. 128 But this term is also sometimes used 
in America to describe a policy in which an 
aggregate amount is expressed in the body 
of the policy, and the specific amounts and 
subjects are to be indorsed from time to time. 
London Assur. Corp. V. Paterson, 106 Ga. 
588, 32 S. E. 650. 


Paid-Up Policy 


In life Insurance. A policy on which no 
further payments are to be made in the way 
of annual premiums. 


Time Policy 


In fire insurance, one made for a defined- 


and limited time, as, one year. In marine in- 
surance, one made for a particular period 
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of time, trrespective of the voyage or voy- 
ages upon. which the vessel may be engaged 
during that period. Wilkins v. Tobacco Ins. 
Co., 30 Ohio St. 8339, 27 Am. Rep. 455; Green- 
leaf. v. St. Louis Ins. Co., 37 Mo. 29. 


Valued Policy 


One in which the value of the thing in- 
sured is settled by agreement between the 
parties and inserted in the policy. Cushman 
v. Insurance Co., 34 Me. 491; Riggs v. In- 
surance Co., 61 S. C. 448, 39 S. E, 614; Luce 
v. Insurance Co., 15 Fed. Cas. 1071. 


Voyage Policy 


A policy of marine insurance effected for 
a particular voyage or voyages of the ves- 
sel, and not otherwise limited as to time. 
Wilkins v. Tobacco Ins. Co., 80 Ohio St. 339, 
27 Am. Rep. 435, 


Wager Policy 


An insurance upon a subject-matter in 
which the party assured has no real, valua- 
ble, or insurable interest. A mere wager pol- 
icy is that in which the party assured has no 
interest in the thing assured, and could sus- 
tain no possible loss by the event insured 
against, if he had not ‘made such wager. 
Sawyer v, Insurance Co., 37 Wis. 539: Em- 
bler y. Insurance Co., 8 App. Div, 186, 40 N. 
Y. 5. 450; Amory v. Gilman, 2 Mass. 1; 
Gambs v. Insurance Co., 50 Mo. 47; Moving 
Picture Co. of America v. Scottish Union & 
National Ins. Co. of Edinburg, 244 Pa. 358, 99 
A. 642, 644; Avery v. Mechanics’ Ins. Co. of 
Philadelphia (Mo. App.) 295 S. W. 509, 512. 


Politie legibus non leges politiis adaptande. 
Politics are to be adapted to the laws, and 
not the laws to politics. Hob. 154. 


POLITICAL. Pertaining or relating to the 
policy or the administration of government, 
state or national. See People v. Morgan, 90 
Ill, 558; In re Kemp, 16 Wis. 396. 


POLITICAL ARITHMETIC. An expression 
sometimes used to signify the art of making 
calculations on matters relating to a nation; 
the revenues, the value of land and effects; 
the produce of lands and manufactures; the 
population, and the general statistics of a 
country. Wharton. 


POLITICAL CORPORATION. A public or 
muuicipal corporation; one created for po- 
litical purposes, and having for its object the 
administration of governmental powers of a 
subordinate or local nature. Winspear v. 
Holman Dist. Tp., 37 Iowa, 544; Auryansen 
v. Hackensack Imp. Com’n, 45 N. J. Law, 115; 
Curry v. District Tp., 62 lowa, 102, 17 N. W. 
191. 


POLITICAL ECCNOMY. The science which 
describes the methods and laws of the pro- 
duction, distribution, and consumption of 
wealth, and treats of economic and industrial 
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conditions and laws, and the rules and prin- 
eiples of rent, wages, capital, labor, exchang- 
es, Money, population, etc. The science which 
determines what laws men ought to adopt in 
order that they may, with the least possible 
exertion, procure the greatest abundance of 
`~ things useful for the satisfaction of their 
wants, may distribute them justly, and con- 
sume them rationally. De Laveleye, Pol. 
Econ. The science which treats of the ad- 
ministration of the revenues of a nation, or 
the management and regulation of its resourc- 
es, and productive property and labor. Whar- 
ton. ` 


POLITICAL LAW. That branch of jurispru- 
_ dence which treats of the science of politics, 
or the organization and administration of 
government. 


POLITICAL LIBERTY. See Liberty. 


POLITICAL OFFENSES. As a designation 
of a class of crimes usually excepted from 
extradition treaties, this term denotes crimes 
which are incidental to and form a part of 
political disturbances; but it might also be 
understood to include offenses consisting in 
an attack upon the political order of things 
established in the country where committed, 
and even to include offenses committed to ob- 
tain any political object. 2 Steph. Crim. Law, 
70. 


POLITICAL OFFICE. See Office. 


POLITICAL QUESTIONS. Questions of 
which the courts of justice will refuse to take 
cognizance, or to decide, on account of their 
purely political character, or because their 
determination would involve an encroach- 
ment upon the executive or legislative pow- 
ers; e. g., what sort of government exists 
in a state, whether peace or war exists, 
whether a foreign country has become an in- 
dependent state, etc. Luther v. Borden, 7 
How. 1, 12 L. Ed. 581; Kenneth v. Chambers, 
14 How. 38, 14 L. Ed. 316; U. S. v. 129 Pack- 
ages, Fed. Cas. No. 15,941. 


POLITICAL RIGHTS. Those which may be 
exercised in the formation or administration 
of the government, People v. Morgan, 90 Ill. 
563. Rights of citizens established or rec- 
ognized by constitutions which give them 
the power to participate directly or indirectly 
in the establishment or administration of 
government. People v. Barrett, 208 Ill. 99, 
67 N. E. 742, 96 Am. St. Rep. 296; People 
v. Washington, 36 Cal. 662; Winnett v, Ad- 
ams, 71 Neb. 817, 99 N. W. 684. 
e 


POLITICS, The science of government; the 
art or practice of administering public af- 
fairs, 
POLITY. The form of government; civil 
constitution. 


POLL, v. In practice. To single out, one by 
one, of a number of persons. To examine 
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each juror separately, after a verdict has 
been given, as to his concurrence in the ver- 
dict. 1 Burrill, Pr. 238. 


POLL, n. A head; an individual person; 
a register of persons. In the law of elections, 
a list or register of heads or individuals who 
may vote in an election; the aggregate of 
those who actually cast their votes at the 
election, excluding those who stay away. De 
Soto Parish v. Williams, 49 La, Ann, 422, 21 
So. 647, 87 L. R. A. 761. See, also, Polls. 


POLL, adj. Cut or shaved smooth or even; 
cut in a straight line without indentation. A 
term anciently applied to a deed, and still 
used, though with little of its former signifi- 
cance. 2 Bl. Comm. 296. 


POLL-MONEY. A tax ordained by act of 
parliament ‘(18 Car. II. c. 1), by which ev- 
ery subject in the kingdom was assessed by 
the head or poll, according to his degree. 
Cowell. A similar personal tribute was more 
anciently termed “poll-silver.” 


POLL-TAX. A capitation tax; a tax of a 
specific sum levied upon each person within 
the jurisdiction of the taxing power and 
within a certain class (as, all males of a cer- 
tain age, etc.) without reference to his prop- 
erty or lack of it. See Southern Ry. Co. v. 
St. Clair County, 124 Ala. 491, 27 So. 23; 
Short v.. State, $0 Md. 392, 31 A. 822, 29 L. 
R. A. 404; People v. Ames, 24 Colo. 422, 41 
P. 426; Parker v. Busby (Tex. Civ. App.) 170 
S. W. 1042, 1645; Hattiesburg Grocery Co. v. 
Robertson, 126 Miss. 34, 88 So. 4, 5, 25 A, L. 
R. 748; Marion Foundry Co, v. Landes, 112 
Ohio St. 166, 147 N. E. 302, 304. 


POLLARDS. A foreign coin of base metal, 
prohibited by St. 27 Edw. I. c. 3, from being 
brought into the realn, on pain of forfeiture 
of life and goods. 4 Bl. Comm. 98. It was 
computed at two pollards for a sterling or 
penny. Dyer, 820. 


POLLENGERS. Trees which have been lop- 
ped; distinguished from timber-trees. 
Plowd. 649. 


POLLICITATION. In the civil law. An of- 
fer not yet accepted by the person to whom 
it is made, Langå. Cont. § 1. See MeCul- 
loch v. Eagle Ins, Co., 1 Pick. (Mass.) 283. 


POLLIGAR, POLYGAR. In Hindu law. The 
head of a village or district; also a military 
chieftain in the peninsula, answering to a 
hill zemindar in the northern circars. Whar- 

ton, 


POLLING THE JURY. To poll a jury is to 
require that each juror shall: himself de- 
clare what is his verdict. 


POLLS.. The place where electors cast in 
their votes, Adams v. Corwin, 118 Misc. 701, 
195 N. X. S. 41, 42. 
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Heads; individuals; persons singly con- 
sidered. A challenge to the polls (in capita) 
is a challenge to the individual jurors com- 
posing the panel, or an exception to one or 
more particular jurors. 3 Bl. Comm. 358, 
361. 


POLLUTE. To corrupt or defile. Young v. 
State, 194 Ind. 221, 141 N. E. 309, 311. 


POMACE WINE. Any product made by the 
addition of water and sugar to the pomace 
of grapes from which the juice has been par- 
tially expressed, and by fermenting the mix- 
ture until a fermented beverage is produced. 
United States v. Sixty Barrels of Wine (D. 
C.) 225 T. 846, 848. 


POLYANDRY. The civil condition of having 
more husbands than oné to the same woman; 
a social order permitting plurality of hus- 
bands. 


Polygamia est plurium simul virorum uxorumve 
connubium. 3 Inst. 88. Polygamy is the mar- 
riage with many husbands or wives at one 
time. 


POLYGAMY. In criminal law. The offense 
of having several wives or husbands at the 
same time, or more than one wife or husband 
at the same time, 3 Inst. 88. And see Reyn- 
olds v. U. S., 98 U. S. 145, 25 L. Ed. 244; Mce- 
Bride v. Graeber, 85 S. E. 86, 89, 16 Ga. App. 
240. 

The offense committed by a layman in 
marrying while any previous wife ig living 
and undivorced; as distinguished from big- 
amy in the sense of a breach of ecclesiastical 

-law involved in any second marriage by a 
clerk. 

Polygamy, or bigamy, shall consist in know- 
ingly having a plurality of husbands or wives 
at the same time. Code Ga. 1882, § 4530 
(Pen. Code 1910, § 367). 


A bigamist or polygamist, in the sense of the 
eighth section of the act of congress of March 22, 
1882, is a man who, having contracted a bigamous 
or polygamous marriage, and become the husband 
at one time, of two or more wives, maintains that 
relation and status at the time when he offers to be 
registered as a voter; and this without reference to 
the question whether he was at any time guilty of 
the offense of bigamy or polygamy, or whether any 
prosecution for such offense was barred by the lapse 
of time; neither is it necessary that he should be 
guilty of polygamy under the first section of the 
act of March 22, 1882. Murphy v. Ramsey, 5 S. Ct. 
741, 114 U. S. 16, 29 L. Ed. 47; Cannon v. U. S, 6 
S. Ct. 278, 116 U. S. 55, 29 L. Ed. 561. 


Bigamy literally means a second marriage 
distinguished from a third or other; while 
polygamy means many marriages,—implies 
more than two. 


POLYGARCHY. A term sometimes used to 
denote a government of many or several; a 
government where the sovereignty is shared 
by several persous; a collegiate or divided 
executive. 
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PONE 


POMARIUM. In old pleading. An apple- 
tree; an orchard. 


POND. A body of stagnant water without an 
outlet, larger than a puddle and smaller than 
a lake; or a like body of water with a small 
outlet. Webster. And see Rockland Water 
Co. v. Camden & R. Water Co., 80 Me. 544, 
15 A. 785, 1 L. R. A. 388; Concord Mfg. Co. v. 
Robertson, 66 N. H. 1, 25 A. 718,18 L. R. A. 
679; Munn v. Board of Sup’rs of Greene 
County, 161 Iowa, 26, 141 N. W. 711, 714; 
Humphreys-Mexia Co. v. Arseneaux, 116 Tex. 
608, 297 8. W. 225, 229, 53 A. L. R. 1147. 

A standing ditch cast by labor of man’s 
hand, in his private grounds, for his private 
use, to serve his house and household with 
necessary waters; but a pool is a low plat of 
ground by nature, and is not cast by man’s 
hand. Call. Sew. 103. 


Great Ponds 


In Maine and Massachusetts, natural ponds 
having a superficial area of more than ten 
acres, and not appropriated by the proprietors 
to their private use prior to a certain date. 
Barrows v. McDermott, 73 Me. 441: West 
Roxbury v. Stoddard, 7 Allen (Mass.) 158. 


Public Pond 


In New England, a great pond; a pond cov- 
ering a superficial area of more than ten 
acres. Brastow v. Rockport Ice Co., 77 Me. 
100; West Roxbury v. Stoddard, 7 Allen 
(Mass.) 170. 

Private Pond 


A body of water wholly on the lands of a 
single owner, or of a single group of joint 
owners or tenants in common, which did not 
have any such connection with any public 
waters that fish could pass from one to the 
other. If pond was so connected with public 
waters that at time of high water, fish could 
go in and out, it was not “private pond” from 
which defendants could seine fish whether 
fish might go out same day or next season. 
State v. Lowder, 198 Ind, 284, 153 N. E. 399, 
400, 


Ponderantur testes, non numerantur., Wit- 
nesses are weighed, not counted. 1 Starkie, 
Ev. 554; Best Ev. p. 426, § 389; Bakeman v. 
Rose, 14 Wend. (N. Y.) 105, 109. 


PONDUS. In old English law. Poundage; 
i, e., a duty paid to the crown according to the 
weight of merchandise, 


PONDUS REGIS. The king's weight; the - 
standard weight appointed by the king. 
Cowell. 


PONE. In English practice. An original writ 
formerly used for the purpose of removing 
suits from the court-baron or county court. 
into the superior courts of common law. It 
was also the proper writ to remove all suits 
which were before the sheriff by writ of jus- 


PONE PER VADIUM 


tices. But this writ is now in disuse, the writ 
of certiorari being the ordinary process by 
which at the present day a cause is removed 
from a county court into any superior court. 
Brown. 


PONE PER VADIUM. In English practice. 
An obsolete writ to the sheriff to summon 
the defendant to appear and answer the plain- 
tiff’s suit, on his putting in sureties to prose- 
cute. It was so called from the words of the 
writ, “pone per vadium et salvos plegios,” 
“put by gage and safe pledges, A. B., the de 
fendant.” 


PONENDIS IN ASSISIS. An old writ di- 
recting a sheriff to impanel a jury for an as- 
size or real action. 


PONENDUM IN BALLIUM. A writ. com- 
manding that a prisoner be bailed in cases 
bailable. Reg. Orig. 133. 


PONENDUM SIGILLUM AD EXCEPTION- 
EM. A writ by which justices were required 
to put their seals to exceptions exhibited by a 
defendant against a plaintiff’s evidence, ver- 
dict, or other proceedings, before them, ac- 
cording to the statute Westm. 2, (13 Edw. I. 
St. 1, c. 31). 


PONERE. Lat. To put, place, lay, or set. 
Often used in the Latin terms and phrases 
of the old law. 


PONIT SE SUPER PATRIAM. Lat. He 
puts himself upon the country. The defend- 
ant’s plea of not guilty in a criminal action 
is recorded, in English practice, in these 
words, or in the abbreviated form “po. se.” 


PONTAGE. In old English law. Duty paid 
for the reparation of bridges; also a due to 
the lord of the fee for persons or merchan- 
dises that pass over rivers, bridges, ete. 
Cowell. 


PONTIBUS REPARANDIS. An old writ di- 
rected to the sheriff, commanding him to 
charge one or more to repair a bridge. 


POOL. A combination of persons or cor- 
porations engaged in the same business, or for 
the purpose of engaging in a particular busi- 
ness or commercial or speculative venture, 
where all contribute to a common fund, or 
place their holdings of a given stock or other 
security in the hands and control of a manag- 
ing member or committee, with the object of 
eliminating competition as between the sev- 
eral members of the pool, or of establishing 
a monopoly or controlling prices or rates by 
the weight and power of their combined capi- 
tal, or of raising or depressing prices on the 
stock market, or simply with a view to the 
successful conduct of an enterprise too great 
for the capital of any member individually, 
and on al agreement for the division of profits 
or losses among the members, elther equal- 
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ly or pro rata, Also, a similar combination 
not embracing the idea of a pooled or con- 
tributed capital, but simply the elimination of 
destructive competition between the members 
by an agreement to share or divide the profits 
of a given business or venture, as, for ex- 
ample, a contract between two or more com- 
peting railroads to abstain from “rate wars” 
and (usually) to maintain fixed rates, and to 
divide their earnings from the transportation 
of freight in fixed proportions. See Green 
v. Higham, 161 Mo. 333, 61 S. W. 798; Molly- 
neaux v. Wittenberg, 39 Neb. 547, 58 N. W. 
205; Kilbourn v. Thompson, 103 U. S. 195, 26 
L. Ed. 377; American Biscuit Co. v. Klotz (C. 
C.) 44 F. 725; U. S. v. Trans-Missouri Freight 
Ass’n, 58 F. 65, 7 C. ©. A. 15, 24 L. R. A. 73; 
Georgia Fruit Exchange v. Turnipseed, 9 Ala. 
App. 128, 62 So. 542, 546. 

In various methods of gambling, a “pool” 
is a sum of money made up of the stakes 
coutributed by various persons, the whole of 
which is then wagered as a stake on the erent 
of a race, game, or other contest, and. the 
winnings (if any) are divided among the con- 
tributors to the pool pro rata. Or it is a 
sum similarly made up by the contributions 
of several persons, each of whom then makes 
his guess or prediction as to the event of a 
future contest or hazard, the successful bet- 
ter taking the entire pool. See Ex parte Pow- 
ell, 43 Tex. Cr. R. 391, 66 S. W. 298: Com. 
v. Ferry, 146 Mass. 203, 15 N. E. 484; James 
v. State, 63 Md. 248; Lacey v. Palmer, 93 
Va. 159, 24 S. Ð. 980, 31 L. R. A. 822, 57 
Am. St. Rep. 795; People v. McCue, 87 App. 
Div. 72, 838 N. Y. S. 1088; Commonwealth 
vy. Sullivan, 218 Mass. 281, 105 N. E. 895, Ann, 
Cas, 1916B,; 98: Pompano Horse Club v. 
State, 93 Fla. 415, 111 So. 801, 813, 52 A. L, 
R. 51, ` 

A body of standing water, without a cur- 
rent or issue, accumulated in a natural 
basin or depression in the earth, and not arti- 
ficially formed. Stephens v. State, 81 Tex. 
Cr. R. 177, 194 S. W. 400, 401. See Pond. 


POOLROOM. A room in which pools on races 
are sold. In another sense, a room where the 
game of pool is played. Town of Eros v. 
Powell, 137 La. 342, 68 So. 632, 684. 


POOLING CONTRACTS. Agreements be- 
tween competing railways for a division of 
the traffic, or for a pro rata distribution of 
their earnings united into a “pool” or com- 
mon fund. 15 Fed. 667, note. See Pool. 


POOR. As used in law, this term denotes 
those who are so destitute of property or of 
the means of support, either from their own 
labor or the care of relatives, as to be a pub- 
lic charge, that is, dependent either on the 
charity of the general public or on mainte- 
nance at the expense of the public. The term 
is synonymous with “indigent persons” and 
“paupers.”. See State v. Osawkee Tp., 14 
Kan. 421, 19 Am. Rep. 99; In re Hoffen’s Es- 
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tate, 70 Wis. 522, 36 N. W. 407; Heuser v: 
Harris, 42 Ill. 430; Juneau County'v. Wood 
County, 109 Wis, 330, 85 N. W. 387; Sayres 
v. Springfield, 8 N. J. Law, 169; Allegheny 
County v. City of Pittsburgh, 281 Pa. 300, 127 
A. 72, 73; Polk County y. Owen, 187 Iowa, 
220, 174 N. W. 99, 107; Town of Waitsfield v. 
Town of Craftsbury; 87 Vt. 406, 89 A. 466, 
467, Ann. Cas. 1916C, 387. l 


POOR DEBTOR’S OATH. An oath allowed, 
in some jurisdictions, to a person who is ar- 
rested for debt. On swearing that he has not 
property enough to pay the debt, he is set at 
liberty. . 


POOR LAW. That part of the law which re- 
lates to the public or compulsory. relief of 
paupers. 


POOR-LAW BOARD. The English ‘official 
body appointed under St. 10 & 11 Vict. c. 
109, passed in 1847, to take the place of the 
poor-law commissioners, under whose control 
the general management of the poor, and the 
funds for their relief throughout the country, 
had been for-some years previously adminis- 
tered. The poor-law board is now superseded 
by the local government board, which was 
established in 1871 by St. 84 & 35 Vict. e. 
70. 3 Steph. Comm. 49. f 


POOR-LAW GUARDIANS. See Guardians of 
the Poor, 


POOR RATE. In English law. A tax levied 
by parochial authorities for the relief of the 
poor. 


POP SHOTS. The explosion of light charges 
of dynamite to break up large fragments of 
rock. Brede v. Minnesota Crushed Stone Co., 
146 Minn. 406, 178 N. W. 820, 821. 


POPE. The bishop of Rome, and supreme 
head of the Roman Catholic Church. 4 
Steph. Comm. (Tth Ed.) 168-185, ` 


POPE NICHOLAS’ TAXATION. The first 
fruits (primitie or annates) were the first 
year’s profits of all the spiritual preferments 
in the kingdom, according to a rate made by 
Walter, bishop of Norwich, in the time of 
Pope Innocent II., and afterwards advanced 
in value in the time of Pope Nicholas IV. 
This last valuation was begun A. D. 1288, and 
finished 1292, and is still preserved in the ex- 
chequer, The taxes were regulated by it till 
the survey made in the twenty-sixth year of 
Henry VIII. 2 Steph. Comm. 567. 


POPERY. The religion of the Roman Catho- 
lic Church, comprehending doctrines and 
practices, 


POPULACE, or POPULACY. 


the multitude: 


The vulgar; 


POPULAR ACTION. An action for a statu- 
tory penalty or forfeiture, given to any such 
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person or persons as will sue for it; and ac- 
tion given to the people in general. 3 Bl. 
Comm. 160. 


POPULAR SENSE. In reference to the con- 
struction of a statute, this term means that 
sense which people conversant with the sub- 
ject-matter with which the statute is dealing 
would attribute to it. 1 Exch. Div. 248; 
Westerlund v. Black Bear Mining Co. (0. C. 
A.) 203 F. 599, 605. 


POPULISCITUM. Lat. 
law enacted by the people; a law passed 
by an assembly of the Roman people, in the 
comitia centuriata, on the motion of a sena- 
tor; differing from a plebiscitum, in that the 
latter was always proposed by one of the 
tribunes. 


POPULUS. Lat. In Roman law. The peo- 
ple; the whole body of Roman citizens, in- 
cluding as well the patricians as the plebeians. 


PORCION. In Spanish law, A part or por- 
tion; a lot or parcel; an allotment of land. 
See Downing v. Diaz, 80 Tex. 436, 16 S. W. 
49. 


PORRECTING. Producing for examination 
or taxation, as porrecting a bill of costs, by a 
proctor. 


PORT. A place for the lading and unlading 
of the cargoes of vessels, and the collection - 
of duties or customs upon imports and ex- 
ports, `A place, either on the seacoast or on a 
river, where ships stop for the purpose of 
loading and unloading, from whence they de- 
part, and where they finish their voyages, 
The Wharf Case, 3 Bland (Md.) 361; Pack- 
wood v. Walden, 7 Mart. N. S. (la.) 88; 
Derato v. Barrels of Plumbago (D. C.) 20 F. 
515; Petrel Guano Co. v. Jarnette (C. C.) 45 
F. 675; De Longuemere v, Insurance Co., 10 


_ Johns. (N. Y.) 125, 


While Rev. St. §§ 4178, 4884 (46 USCA 
§§ 46, 287), declare that the word “port” may 
mean the place where a vessel is built, or 
where one or more of the owners reside, a 
“port,” in ordinary significance, is a place 
where ships are accustomed to load and un- 
load goods, or to take on and let off passen- 
gers, and where persons and merchandise are 
allowed to pass into and out of the realm, and 
implies that it is something more than a road- 
stead; therefore a place on the high seas, 
fixed by latitude and longitude, where vessels 
were to be met and provisioned and coaled, is 
not a port. Hamburg-American Steam Pack- 
et Co, v. United States (C. ©. A.) 250 F. 747, 
759. 

in French Maritime Law 


Burden, (of a vessel ;) size and capacity. 


In General 
—Foreign pert. A foreign port is properly 
one exclusively within the jurisdiction of 
a foreign nation, hence one without the 


In Roman law. A. 


PORT 


United States. King v. Parks, 19 Johns. (N. 
Y.) 375; Bigley v. New York & P. R. S. S. 
Co. (D. C.) 105 F. 74. But the term is also 
applied to a port in any state other than the 
state where the vessel belongs or her owner 
resides. The Canada (D. C.) 7 F. 124; The 
Lulu, 10 Wall. 200, 19 L. Ed. 906; Negus v. 
Simpson, 99 Mass. 393. 


—Home port. The port at which a vessel is 
registered or enrolled or where the owner re- 
sides. 


—Port charges, dues, or tolls. Pecuniary ex- 
actions upon vessels availing themselves 
of the commercial conveniences and priv- 
ileges of a port. The Skomvaer (D. C.) 
286 F. 711, 714; Wilkins v. Trafikaktiebolaget 
Grangesbert Okelosund (C. ©. A.) 10 F.(2d) 
129, 181; The Vigo (D. C.) 257 F. 586, 587; 
The Skomvaer (D. C.) 286 P. 711, 714; The 
Skomvaer (0. C. A.) 297 F. 746, 755; Damp- 
skibs Aktieselskabet Jeanette Skinner v. 
Munson 8. 8. Line (C. C. A.) 20 F.(2d) 345, 
347; Christianssand Shipping Co. v. Marshall 
(D. C.) 22 F.(2d) 192, 194. 


—Port-greve. The chief magistrate of a sea- 
port town is sometimes so called. 


—Port of delivery. In- maritime law. The 
port which is to be the terminus of any 
particular voyage, and where the vessel 
is to unldde or deliver her cargo, as distin- 
guished from any port at which she may 
touch, during the voyage, for other purposes. 
The Two Catharines, 24 Fed. Cas. 429. 


—Port of departure. As used in the Unit- 
ed States statutes requiring a ship to 
procure a bill of health from the consular 
officer at the place of departure, it is not 
the last port at which the ship stops while 
bound for the United States, but the port 
from which she cleared. The Dago, 61 F. 986, 
10 C. C. A. 224, 


—Port of destination. In maritime law 
and marine insurance, the term includes 
both ports which constitute the termini of the 
voyage, the home port and the foreign port to 
which the vessel is consigned as well as any 
usual stopping places for the receipt or dis- 
charge of cargo. Gookin v. New England 
Mut. Marine Ins. Co., 12 Gray (Mass.) 501, 
74 Am. Dee, 609. 


—Port *of discharge, in a policy of .ma- 
rine insurance, means the place where the 
substantial part of the cargo is discharged, 
although there is an intent to complete the 
discharge at another basin. Bramhall vy. Sun 
Mut. Ins. Co., 104 Mass. 510, 6 Am. Rep. 261. 


—Port of entry. One of the ports desig- 
.nated by law, at which a custom-house or 
revenue office is established for the execution 
of the laws imposing duties on vessels and 
importations of goods. Cross y. Harrison, 16 
How. 164, 14 L, Ed. 889, . 
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—Port-reeve, or port-warden. An officer main- 
tained in some ports to oversee the adminis- 


tration of the local regulations; a sort of 
harbor-master, 
—Port-risk. In marine insurance, A risk 


upon a vessel while lying in port, and before 
she has taken her departure upon another 
voyage. Nelson v. Sun Mut. Ins. Co., 71 N. 
Y. 459, i 


—Port toll. The toll paid for bringing goods 
into a port, 


PORTATICA. In English law. The generic 


name for port duties charged to ships. Harg. 
Law Tract, 64. 
PORTEOUS. In old Scotch practice, A rol? 


or catalogue containing the names of indict- 
ed persons, delivered by the justice-clerk to 
the coroner, to be attached and arrested by 
him. Otherwise called the “Porteous Roll.” 
Bell. 


PORTER. In old English law, this title was 
given to an officer of the courts who car- 
ried a rod or staff before the justices. 

A person who keeps a gate or door; as 
the door-keeper of the houses of parliament. 

One who carries or conveys parcels, lug- 
gage, etc., particularly from one place to an- 
other in the same town. 


PORTERAGE. A kind of duty formerly paid 
at the English custom-house to those who at- 
tended the water-side, and belonged to the 
package-office; but it is now abolished. Also 
the charge made for seuding parcels. 


PORTIO LEGITIMA. Lat. In the civil law. 
The birthright portion; that portion of an 
inheritance to which a given heir is entitled, 
and of which he cannot be deprived by the 
will of the decedent, without special cause, 
by virtue merely of his relationship to the 
testator. 


PORTION. The share falling to a child from 
a parent’s estate or the estate of any one bear- 
ing a similar relation. State v. Crossley, 69 
Ind. 209; Lewis’s Appeal, 108 Pa. 136; In 
re Miller’s Will, 2 Lea (Tenn.) 57; Stubbs v. 
Abel, 114 Or. 610, 233 P. 852, 857. 

Portion is especially applied to. payments 
made to younger children out of the funds 
comprised in their parents’ marriage settle- 
ment, and in pursuance of the trusts thereof. 
Mozley & Whitley. . 


PORTION DISPONIBLE. Fr. In French 
law. That part of a man’s estate which he 
may bequeath to other persons than his nat- 
ural heirs. A parent leaving one legitimate 
child may dispose of one-half only of his 
property; one leaving two, one-third only; 
and one leaving three or more, one-fourth 
only; and it matters not whether the dispo- 
sition is inter vivos or by will, 
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PORTIONER. 


In Old English Law 


A minister who serves a benefice, together 
with others; so called because he has only a 
portion of the tithes or profits of the living; 
also an allowance which a vicar commonly 
has out of a rectory or impropriation. Cowell, 


In Scotch Law 


The proprietor of a small feu or portion of 
land. Bell. 


PORTIONIBUS. Is properly employed to 
mean a portion of the tithes of one parish 
claimed by the rector of another parish, 4 
Cl. & r. 1. 


PORTIONIST. One who receives a portion; 
the allottee of a portion. One of two or more 
incumbents of the same ecclesiastical benefice. 


PORTMEN. The burgesses of Ipswich and of 
the Cinque Ports were so called. 


PORTMOTE. In old English law. A court 
held in ports or haven towns, and sometimes 
in inland towns also. Cowell; Blount. 


PORTORIA. In the civil law. Duties paid 
in ports on merchandise. Taxes levied in old 
times at city gates. Tolls for passing over 
bridges. 


PORTSALE. Inold English law. An auction; 
a public sale of goods to the highest bidder; 
also a sale of fish as soon as it is brought in- 
to the haven. Cowell. 


PORTSOKA, er PORTSOKEN. The suburbs 
of a city, or any place within its jurisdiction. 
. Somner; Cowell. 


Portus est focus in quo exportantur et impor- 
tantur merces. 2 Inst. 148. A port is a place 
where goods are exported or imported. 


POSITIVE. Laid down, enacted, or prescrib- 
ed. Express or affirmative. Direct, absolute, 
explicit. 

As to positive “Condition,” “Evidence,” 
“Fraud,” “Proof,” and “Servitude,” see those 
titles. 


POSITIVE LAW. Law actually and specifi- 
cally enacted or adopted by proper authority 
for the government of an organized jural so- 
ciety. - 


“A ‘law,’ in the sense in which that term is em- 
ployed in jurisprudence, is enforced by a sovereign 
political authority. It is thus distinguished not 
only from all ules which, like the principles of 
morality and the so-called laws of honor and of 
fashion, are enforced by an indeterminate authority, 
but also from all rules enforced by a determinate 
authority which is either, on the one hand, super- 
human, or, on the other hand, politically subordi- 
nate. ln order to emphasize the fact that ‘laws,’ 
in the strict sense of the term, are thus authorita- 
tively imposed, they are described as positive laws,” 
Holl, Jur. 37. 


POSSESSED 


POSITIVI JURIS. Lat. Of positive law. 
“That was a rule positivi juris; I do not mean 
to say an unjust one.” Lord Ellenborough, 
12 East, 639. 


Posito uno oppositorum, negatur alterum. One 
of two opposite positions being affirmed, the 
other ig denied. 3 Rolle, 422. 


POSSE. Lat. A possibility. A thing is said 
to be in posse when it may possibly be; in 
esse when it actually is. 


POSSE COMITATUS. Lat. The power or 
force of the county. The entire population of 
a county above the age of fifteen, which a 
sheriff may summon to his assistance in ccr- 
tain cases; as to aid him in keeping the peace, 
in pursuing and arresting felons, etc. 1 Bl. 
Comm. 343. See Com. v. Martin, 7 Pa. Dist. 
R. 224, 


POSSESS. To occupy in person; to have in 
one’s actual and physical control; to have the 
exclusive detention and control of; also to 
own or be entitled to. See Fuller v. Fuller, 
84 Me. 475, 24 A. 946; Brantly v. Kee, 58 N. 
C. 837; Bingham’s Adm’r v. Commonwealth, 
196 Ky. 318, 244 S. W. 781, 785; Davis v. 
State, 102 Tex. Cr. R. 546, 278 S. W. 848, 849; 
Ex parte Okahara, 191 Cal. 353, 216 P. 614, 
617; State v. Huff, 317 Mo. 299, 296 S. W. 121, 
122; Gameson v. Gameson (Tex. Ciy, App.) 
162 S. W. 1169, 1171; Thomas v. State, 89 
Tex. Cr. R. 609, 232 S. W. 826, 827; Melvin v. 
Scowley, 218 Ala. 414, 104 So. 817, 820. 


Within Volstead Act, tit. II, § 3 (27 USCA § 12}, 
providing that no person shall deliver or possess 
intoxicating liquor, except as authorized in the act, 
a storage warehouseman, who merely leased a room 
in which the owner of liquor stored it, does not 
“possess” the liquor, nor does he “deliver” it to the 
owner, by permitting the owner to remove it from 
the warehouse, Street y. Lincoln Safe Deposit Co., 
41 S. Ct. 31, 82, 254 U. 6. 88, 65 L. Ed. 151, 10 A. 
L. R. 1548. 


POSSESSED. This word is applied to the 
right’ and enjoyment of a termor, or a person 
having a term, who is said to be possessed, 
and not seised. Bac. Tr. 335; Poph. 76; 
Dyer, 369. 

“Possessed” is a variable term in the law, 
and has different meanings as it is used in 
different circumstances, It sometimes implies 
a temporary interest in lands; as we say a 
man is possessed, in contradistinction to being 
seised. It sometimes implies the corporal 
having; as we say a manis seised and pos- 
sessed. But it sumetimes implies no more 
than that one has a property in a thing; 
that he has it as owner; that it is his; 
Thompson v. Moran, 44 Mich. 603, 7 N. W. 
180; In re Dillingham’s Estate, 196 Cal. 525, 
238 P. 367, 369; O'Connor v. Halpin, 166 
Iowa, 101, 147 N. W. 185, 186; United States 
Trust Co, y. Gulick, 107 Misc. 316, 179 N. ¥. S. 
769, 771; Thomson v. Fidelity Trust Co., 268 
Pa, 203, 110 A, 770, 773; Hollowell v. Man- 


POSSESSIO 


ley, 179 N. C. 262, 102 S. ©. 386, 387: Bowne 
vy. Colt, 171 App. Div. 409, 157 N. Y. S. 417, 
419;::Trask v. Success Mining Co., 28 Idaho, 
483, 155 P. 288, 290. 


POSSESS!IO. Lat. 


In the Civil Law 


That condition of fact under which one can 
exercise his power over a corporeal thing at 
his pleasure, to the exclusion of all others. 
This condition of fact is called “detention,” 
and it forms the substance of possession in 
all its varieties. Mackeld. Rom. Law, § 238. 


“Possession,” in the sense of “detention,” is the 
actual exercise of such a power as the owner has 
a right to exercise. The term ‘‘possegsio’’ occurs 
in the Roman jurists in various senses, There is 
possessio simply, and possessio civilis, and possessio 
naturalis. Possessio denoted, originally, bare de- 
tention. But this detention, under certain condi- 
tions, becomes a legal state, inasmuch as it leads to 
ownership, through wsucapio. Accordingly, the 
word ‘possessio,’ which required no qualification so 
long as there was no other notion attached to pos- 
sessio, requires such qualifleation when detention 
becomes a legal ‘state. This detention, then, when 
It has the conditions necessary to usucapio, is called 
“possessio civitis;” and all other possessio as op- 
posed to civilis is naturalis. Sandars, Just. Inst. 
274. Wharton, 


in-Old English Law ` 


Possession; seisin. The detention of a cor-. 


poreal thing by means of a physical act and 
mental intent, aided by some support of right. 
Bract. fol. 38b. 


In General 


—Pedis possessio. A foothold; an actual pos- 
session of real property, implying either ac- 
tual occupancy or enclosure and use. See 
Lawrence v. Fulton, 19 Cal. 690; Porter v. 
Kennedy, 1 McMul. (S. C.) 357. 


—Possessio bona fide. Possession in good 
faith. Possessio mala jide, possession in bad 
faith. A possessor bona fide is one who be- 
lieves that no other person has a better right 
to the possession than himself. A possessor 
mala fide is one who knows that he is not en- 
titled to the possession. Mackeld. Rom. Law, 
§:243. - 


—Possessio bonorum. In the civil law. The 
possession of goods. More commonly termed 
“bonorum possessio,” (q. v.) 


--Possessio civilis.: In Roman law, A legal 
possession, i. €, a possessing accompanied 
with the intention to, be or to thereby be- 
come owner; and, as so understood, it was 
distinguished from “possessio naturalis,” oth- 
erwise called “nuda detentio,” which was a 
possessing without any such intention. Pos- 
sessio civilis was the basis of usucapio or of 
longi temporis possessio, and was usually (but 
not necessarily) adverse possession, Brown. 
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—Possessio fratris. The possession or seisin 
of a brother; that is, such possession of an 
estate by a brother as would entitle his sister 
of the whole blood to succeed him as heir, to 
the exclusion of a half-brother. Hence, de- 
rivatively, that doctrine of the older English 
law of descent which shut out the half-blood 
from the succession to estates; a doctrine 
which was abolished by the descent act, 3 & 4 
Wm. IV. c. 106. See 1 Steph. Comm, 385; 
Broom, Max. 532. 


—Possessio longi temporis. See Usucapio. 


—Possessio naturalis. See Possessio Civilis. 


Possessio est quasi pedis positio. Possession is, 
as it were, the position of the foot. 8 Co. 42. 


Possessio fratris de feodo simplici facit sororem 
esse haredem. The brother’s possession of an 
estate’ in fee-simple makes the sister to be 
heir. 3 Coke, 41; Broom, Max. 532, 


Possessio pacifica pour anns 60 facit jus. 
Peaceable possession for sixty years gives a 
right. Jenk. Cent. 26. 


POSSESSION. The detention and control, 
or the manual or ideal custody, of anything 
which may be the subject of property, for 
one’s use and enjoyment, either as owner or as 
the proprietor of a qualified right in it, and 
either held personally or by another who ex- 
ercises it in one’s place and name. That con- 
dition of facts under which one can exercise 


his power over a corporeal thing at his pleas- 


ure to the exclusion of all other persons. See 
Staton v. Mullis, 92 N. O. 682; Sunol v. Hep- 
burn, 1 Cal. 263; Cox v. Devinney, 65 N. J. 
Law, 889, 47 A. 570; Churchill v. Onderdonk, 
59 N. Y. 186; Rice v. Frayser (C. C.) 24 F. 


460; Travers v. McElvain, 181 Tl 882, 55 
N. E. 185; Emmerson v. State, 83 Tex. Cr. R. 


&9, 25 S. W. 289; Slater v. Rawson, 6 Metc. 
(Mass.) 444; Davis v. State, 20 Ga. App. €8, 
92 S. E. 550, 551; Starits v. Avery, 204 Iowa, 
401, 213 N. W. 769, 771; Schenk v. State. 
106 Tex. Cr. R. 564, 298 S. W. 1101, 1102; 
State v. Compton (Mo. App.) 297 S. W. 413, 
414. 

Possession of liquor which is made unlaw- 
ful is possession under some claim of right, 
control, or dominion, with knowledge of facts. 
Schwartz v. State, 192 Wis. 414, 212 N. W. 664, 
665. 

Taking a drink of intoxicating liquor on in- 
vitation of owner thereof does not constitute 
criminal “possession.” Colbaugh v. U. S. (C. 
©. A.) 15 F.2d) 929, 931; State v. Williams, 
117 Or. 238, 243 P. 563; State v. Munson, 111 
Kan, 318, 206 P. 749; State v. Jones, 114 
Wash. 144, 194 P. 585, 587; Sizemore v. Com- 
monwealth, 202 Ky. 273, 259 5. W. 337, 342; 
People v. Ninehouse, 227 Mich. 480, 198 N. W. 
973, 976; Brazeale v. State, 133 Miss. 171, 97 
So. 525, 526; Harness v. State, 130 Miss. 673, 
95 So. 64; State v. McAllister, 187 N. C. 400, 
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121 S. E. 739, 740; People v. Leslie, 239 Mich. 
334, 214 N. W. 128. 

In the older books, “possession” is some- 
times used as the synonym of “seisin;” but, 
strictly speaking, they are entirely different 
terms. “The difference between possession 
and seisin is: Lessee for years is possessed, 
and yet the lessor is still seised; and there- 
fore the terms of law are that of chattels a 
man is possessed, whereas in feoffments, gifts 
in tail, and leases for life he is described as 
‘seised.’” Noy, Max. 64. 

“Possession” is used in some of the books 
in the sense of property. “A possession is an 
hereditament or chattel.” Finch, Law, b. 2, 
e. 3. 


Actual Possession 


This term, as used in the provisions of Rev. 
St. N. Y. p. 312, § 1, authorizing proceedings 
to compel the determination of claims to real 
property, means a possession in fact effected 
by actual entry upon the premises; an actual 
occupation. Churchill v. Onderdonk, 59 N, Y. 
184. It means an actual occupation or pos- 
session in fact, as contradistinguished from 
that constructive one which the legal title 
draws after it. The word “actual” is used in 
the statute in opposition to virtual or con- 
structive, and calls for an open, visible occu- 
pancy. Cleveland v. Crawford, T Hun (N. Y.) 
G16; Shannon v. Long, 180 Ala. 128, 69 So. 
278, 276; Eaton v. Woman's Home Missionary 
Society of Methodist Episcopal Church, 298 
Ill. 476, 131 N. E. 583, 584; Willows Cattle Co. 
v. Connell, 25 Ariz. 592, 220 P. 1082, 1083. 


Adverse Possession 


The actual, open, and notorious possession. 


and enjoyment of real property, or of any es- 
tate lying in grant, continued for a certain 
length of time, held adversely and in denial 
and opposition to the title of another claim- 
ant, or under circumstances which indicate 
an assertion or color of right or title on the 
part of the person maintaining it, as against 
another person who is out of possession. Cos- 
tello v. Edson, 44 Minn. 135, 46 N. W. 299; 
_ Taylor v. Philippi, 35 W. Va. 554, 14 8. E. 
130; Pickett v. Pope, 74 Ala. 122; Martin v. 
Maine Cent. R. Co., 83 Me. 100, 21 A. 740; 
Dixon v. Cook, 47 Miss. 220; Hines v. Wood- 
son (C. ©. A.) 280 F. 966, 971; McBeth v. 
Wetnight, 57 Ind. App. 47, 106 N. E. 407, 409; 
Belotti v. Bickhardt, 228 N. Y. 296, 127 N. E. 
239; Haley v. Johnson, 292 Ill. 525, 127 N. E. 
139; Sheehan v. All Persons, 80 Cal. App. 
393, 252 P. 387, 340; Burrichter v. Wishnef- 
sky, 108 N. J. Law, 340, 135 A. 890, 891; Smith 
v. Chapman, 160 Ky. 400, 169 S. W. 834; Skan- 
si v. Novak, 84 Wash. 39, 146 P. 160, 162; 
Anderson v. Richards, 100 Or. 641, 198 P. 570, 
572; Hall v. Lavat, 301 Mo. 675, 257 S. W. 108, 


11i; W. T. Carter & Bro. v. Richardson (Tex, — 


Civ. App.) 225 8. W. 816, 817; Baxter v. 
Girard Trust Co., 288 Pa. 256, 185 A. 620, 621, 
49 A. L. R. 1011; Mendel v. Poland, 200 Mich. 
571, 166 N. W. 910, 912. 


POSSESSION. 


Chose In Possession `- 


A thing (subject of personal property) in 
actual possession, as distinguished from a 
“chose in action,” which is not presently in 
the owner’s possession, but which he has à 
right to demand, receive, or recover by suit. 


Civil Possession 


In modern civil law and in the law of 
Louisiana, that possession which exists when 
a person ceases to reside in a house or on the 
land which he occupied, or to detain the mov- 
able which he possessed, but without .inténd- 
ing to abandon the possession. It is the de- 
tention of a thing by virtue of a just title and 
under the conviction of possessing as- owner. 
Civ. Code La. art. 3429 et seq. : 


Constructive Possession. 


Possession not actudl but assumed to exist, 
where one claims to hold by virtue of some 
title, without having the actual ovcupancy, 
as, where the owner of a tract of land, regu- 
larly laid out, is in possession of a part, he 
is constructively in possession of the whole. 
Fleming v. Maddox, 30 Iowa, 241. ' 


Corporeal Possession 


The continuing exercise of a claim to the 
exclusive use of a material thing. The ele- 
ments of this possession are first, the mental 


¿Attitude of the claimant, the intent to pos- 


sess, to appropriate to oneself; and second, 
the effective realization of this attitude. Ff- 
fective realization involves the relation of the 
claimant to other persens, amounting to a 
security for thcir noninterference, and the 
relation of the claimant to the material thing 
itself, amounting to a security for exclusive 
use at will. All the authorities agree that 
an intent to exclude others must coexist with 
the external facts, and must be fulfilled in 
the external physical facts in order to con- 
stitute possession. State v. Wagoner, 123 
Kan. 591, 256 P. 957, 958. 


Derivative Possession 
The kind of possession of one who is in the 


lawful occupation or custody of the property, 


but not under a claim of title of his own, but 
under a right derived from another, as, for 
example, a tenant, bailee, licensee, etc. 


Dispossession 


The act of ousting or removing one from 
the possession of property previously held by 
him, which may be tortious and unlawful, as 
in the case of a forcible amotion, or in pur- 
suance of law, as where a landlord “dispos- 
sesses” his tenant at the expiration of the 
term or for other cause by the aid of judicial 
process. 

Estate in Possession 


An estate whereby a present interest pass- 
es to and resides in the tenant, not depending 
on any subsequent circumstance or con- 
tingency; an estate where the tenant is in 
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actual pernancy or receipt of the rents and 
profits, 
Naked Possession 


The actual occupation of real estate, but 
without any apparent or colorable right to 
hold and continue such possession; spoken of 
as the lowest and most imperfect degree of 
title; 2 Bl. Comm. 195; Birdwell v. Burleson, 
31 Tex. Civ. App. 31, 72 S. W. 446. 


Natural Possession 


That by which a man detains a thing cor- 
poreally, as, by occupying a house, cultivating 
ground, or retaining a movable in possession ; 
natural possession is also defined to be the 
corporeal detention of a thing which we pos- 
sess as belonging to us, without any title to 
that possession or with a title which is void. 
Civ. Code La. arts. 3428, 3480. And see Rail- 
road Co. v. Le Rosen, 52 La. Ann. 192, 26 So. 
854; Sunol v. Hepburn, 1 Cal. 262. 


Open Possession 


Possession of real property is said to be 
“open” when held without concealment or at- 
tempt at secrecy, or without being covered 
up in the name of a third person, or other- 
wise attempted to be withdrawn from sight, 
but in such a manner that any person in- 
terested can ascertain who is actually in 
possession by proper observation and inquiry. 
See Bass v. Pease, 79 Ill, App. 318. 


Peaceable Possession 
See Peaceable. 


Possession Money. 


In English law. The man whom the sheriff 
puts in possessien of goods taken under a 
writ of fieri facias is entitled, while he con- 
tinues so in possession, to a certain sum of 
money per diem, which is thence termed ‘‘pos- 
session money.” The amount is 3s. 6d. per 
day if he is boarded, or 5s. per day if he is 
not boarded. Brown. 


Possession, Writ of 


Where the judgment in an action of eject- 
ment is for the delivery of the land claimed, 
or its possession, this writ is used to put the 
plaintiff in possession. It is in the nature of 
execution. . 

Quasi Possession 


Quasi possession is to a right what pos- 
session is tọ a thing; it is the exercise or en- 
joyment of the right, not necessarily the con- 
tinuous exercise, but such an exercise as 
shows an intention to exercise it at any time 
when desired. Sweet. 


Scrambling Possession 


By this term is meant a struggle for pos- 
session on the land itself, not such a contest 
as is waged in the courts, or possession gained 
by an act of trespass, such as building a fence. 
Spiers. v.. Duane, 54 Cal. 177; Lobdell v. 
Keene, 8 Minn, 90, 88 N.. W. 426; Dyer v, 
.Reitz,.14 Mo. App. 45. 
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Unity of Possession 


Joint possession of two rights by several 
titles, as where a lessee of land acquires the 
title in fee-simple, which extinguishes the 
lease. The term also describes one of the es- 
sential properties of a joint estate, each of 
the tenants having the entire possession as 
well of every parcel as of the whole. 2 BI. 
Comm. 182, 

Vacant Possession 


An estate which has been abandoned, va- 
cated, or forsaken by the tenant. The aban- 
donment must be complete in order to make 
the possession vacant, and, therefore, if the 
tenant have goods on the premises it will 
not be so considered. 2 Chitty, Bail. 177; 
2 Stra. 1064. 


Possession is a good title where no better ti- 
tle appears. 20 Vin. Abr. 278. 


Possession is nine-tenths of the law. This 
adage is not to be taken as true to the full 
extent, so as to mean that the person in pos- 
session can only be ousted by one whose title 
is nine times better than his, but it places in 
a strong light the legal truth that every claim- 
ant must succeed by the strength of his own 
title, and not by the weakness of his antag- 
onist’s. Wharton. 


POSSESSION VAUT TITRE. Fr. In English 
law, as in most systems of jurisprudence, the 
fact of possession raises a prima facie title 
or a presumption of the right of property in 
the thing possessed. In other words, the pos- 
session is as good as the title (about.) Brown. 


POSSESSOR. One who possesses; one who 
has possession. ` 


POSSESSOR BONA FIDE. He is a bona fide 
possessor who possesses aS owner by virtue 
of an act sufficient in terms to transfer prop- 
erty, the defects of which he was ignorant of. 
He ceases to be a bona fide possessor from the 
moment these defects are made known to him, 
or are declared to him by a suit instituted 
for the recovery of the thing by the owner. 
Civ. Code La. art. 503. 


POSSESSOR MALA FIDE. The possessor in 
bad faith is he who possesses as master, but 
who assumes this quality, when he well knows 
that he has no title to the thing, or that his 


title is vicious and defective. Civ. Code La. 
art. 3452, 
POSSESSORY. Relating to possession; 


founded on possession; 
claiming possession. 


contemplating or 


—Possessory action. See next title. 


—Possessory claim. : The title of a pre-emptor 
of public lands who has filed his declaratory 
statement but has not paid for the land. 
Enoch v. Spokane Falls & N. Ry. Co., 67 Wash, 
393, 33 P. 966. 
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—Possessory judgment, In Scotch practice. 
A judgment which entitles a persou who has 
uninterruptedly been in possession for seven 
years to continue his possession until the 
question of right be decided in due course of 
law. Bell. 


--Possessory Hen. One which attaches to 
such articles of another’s as may be at the 
time in the possession of the lienor, as, for 
example, an attorney’s lien on the papers and 
documents of the client in his possession. 
Weed Sewing Mach. Co. v. Boutelle, 56 Vt. 
570, 48 Am. Rep. 821. 


POSSESSORY ACTION. An action which 
has for its immediate object to obtain or re- 
cover the actual possession of the subject- 
matter; as distinguished from an action 
which merely seeks to vindicate the plaintiff’s 
title, or which involves the bare right only; 
the latter being called a “petitory” action. 
An action founded on possession. Tres- 
pass for injuries to personal property is 
called a “possessory” action, because it lies 


only for a plaintiff who, at the moment of the 


injury complained of, was in actual or con- 
structive, immediate, and exclusive posses- 
sion. 1 Chit. Pl. 168, 169. 


In Admiralty Practice 


A possessory suit is one which is brought 
to recover the possession of a vessel, had un- 
der a claim of title. The Tilton, 5 Mason, 
465, Fed. Cas. No. 14,054; 1 Kent, Comm. 
371. 

In Old English Law 

A real action which had for its object the 
regaining possession of the freehold, of which 
the demandant or his aneestors had been un- 
justly deprived by the present tenant or pos- 
sessor thereof. 

In Scotch Law 


An action for the vindication and recovery 
of the possession of heritable or movable 
goods; e. g., the action of molestation. Pa- 
ters, Comp. 

In Louisiana 


An action by which one claims to be main- 
tained in the possession of an immovable 
property, or of a right upon or growing out 
of it, when he has been disturbed, or to be 
reinstated to that possession, when he has 
been divested or evicted. Code Prac. La. 
art. 6. 


POSSIBILITAS. Lat. Possibility; a possi- 
bility. Possibilitas post dissolutionem erecu- 
tionis nunquam reviviscatur, a possibility will 
never be revived after the dissolution of its 
execution. 1 Rolle, 321. Post executionem 
status, leg non patitur possibilitatem, after 


the execution of an estate the law does not 


suffer a possibility. 3 Bulst. 108. 


POSSIBILITY. An uncertain thing which 
may happen. A coutingent interest in real 
or personal estate. Kinzie v. Winston, 14 Fed. 


POSSIBLE 


Cas. 651; Bodenhamer v. Welch, 89-N. ©. 78; 
Needles y. Needles, 7 Ohio St. 442, 70 Am. Dec. 
85. 

It is either near, (or ordinary,) as where 
an estate is limited to one after the death of 
another, or remote, (or egxtraordinary,) as 
where it is limited to a man, provided he 
marries a certain woman, and that she shall 
die and he shall marry another. 


Bare Possibility 


The same as a “naked” possibility, See in- 

fra. ` 
Naked Possibility 

A bare chance or expectation of acquiring 
a property or succeeding to an estate in the 
future, but without any present right in or 
to it which the law would recognize as an es- 
tate or interest. See Rogers v. Felton, 98 Ky. 
148, 32 S. W. 406. 


Possibility Coupled with an Interest 


An expectation recognized in law as an es- 
tate or interest, such as occurs in executory 
devises and shifting or springing uses; such 
a possibility may be sold or assigned. 


Possibility of Reverter 


This term denotes no estate, but only a pos- 
sibility to have the estate at a future time. 
Of such possibilities there are several kinds, 
of which two are usually denoted by the term 
ünder consideration, (1) the possibility that a 
common-law fee may return to the grantor by 
breach of a condition subject to which it 
was granted, (2) the possibility that a com- 
mon-law fee other than a fee simple may re- 
yert to the grantor by the natural determina- 
tion of the fee. Carney v. Kain, 40 W. Va. 
758, 23 S. E. 650; Sorrels v. McNally, 89 
Fla. 457, 105 So. 106, 109; Des Moines City 
Ry. Co. v. City of Des Moines, 183 Towa, 1261, 
159 N. W. 450, 452, L. R. A. 1918D, 839; Hart 
v. Lake, 273 Il. 60, 112 N. E: 286, 288; Trus- 
tees of Calvary Presbyterian Church of Buf- 
falo v. Putnam, 221 App. Diy. 502, 224 N. Y. 
S. 651, 654. 


Possibility on a Possibility 


A remote possibility, as if a remainder be 
limited in particular to A.’s son John, or Ed- 
ward, it is bad if he have no son of that name, 
for it is too remote a possibility that he 
should not only have a son, but a son of that 
particular name. 2 Coke, 51. 


POSSIBLE. Capable of existing or happen- 
ing; feasible. In another sense, the word 
denotes extreme improbability, without ex- 
cluding the idea of feasibility. It is also 
sometimes equivalent to “practicable” or ‘‘rea- 
sonable,’ as in some cases where action is 
required to be taken “as soon as possible.” 
See Palmer v. St. Paul Fire & Marine Ins. 
Co., 44 Wis. 208; Norris v. Elmdale Elevator 
Co., 216 Mich. 548, 185 N. W. 696, 698; Miller 
v, Southern Express Co., 99 S. C. 333, 83 S. 
E. 449; 451; Lauck v. Reis, 310 Mo. 184, 274 


POST 


S. W. 827, 882; National Enameling & Stamp- 
ing Co. v. Zirkovics (C. O. A.) 251 F. 184, 189. 


POST. Lat. After; occurring in a report or 
a text-book, is used to send the reader to a 
subsequent, part of the book, 


POST, » A conveyance for letters or dis- 
patches.” The word is derived from “positi,” 
the horses carrying the letters or dispatches 
being kept or placed at fixed stations. The 
word is also applied to the person who con- 
veys the-letters to. the houses where he takes 
up and lays down his charge, and to the 
stages or distances between house and house. 
Hence the phrases, post-boy, post-horse, post- 
house, etc. Wharton. . 

A military establishment where a. body of 
troops is permanently fixed. Caldwell’s Case, 
19 Wall. 268,22 L, Ed. 114; a military post is 
synonymous with military station. U. 8. v. 
Phisterer, 94 U. S. 219, 24 L. Ed. 116; Hines 
v. Mikell (C. C. A.) 259 F. 28, 31. 

A landmark. Cornelious v. State, 22 Ala. 
App. 150, 113 So. 475, 476; U. S. v. Sherman 
(C. C. A.) 288 F. 497, 501. 


POST, v. To bring to the notice or atten- 
tion of the public by affixing to a post or 
wall, or putting up in some public place; 
to placard. City of Pittsburgh v. Pitts- 
burgh Rys. Co., 259 Pa. 558, 108 A. 372, 
873; Stanford v. State, 99 Tex. Cr. R. 111, 
968 S. W. 161, 162; Pittsburgh Rys. Co. v. 
Public Service Commission, 66 Pa. Super. 
Ut. 243, 245; Iowa-Missouri Grain Co. v. 
Powers, 198 Iowa, 208, 196 N. W. 979, 980, 
83 A. L, R. 1268. 


POST-ACT. 
erwards. 


POST CONQUESTUM. After the Conquest. 
Words inserted in the king’s title by King 
Edward I., and constantly used in the time 
of Edward IHL. Tomlins. 


An after-act; an act done aft- 


POST-DATE. To date an instrument as of a 
time later than that at which it is really 
made. f 


POST-DATED CHECK. One delivered pri- 
or to its date, generally payable at sight or 
on presentation on or after day of its date. 
It differs from an ordinary check by carry- 
ing on its face implied notice that there is no 
money presently on deposit available to meet 
it, but with implied assurance that such 
funds will exist when check becomes due. 
Lovell v. Eaton, 99 Vt. 255, 183 A. 742, 743; 
State v. Langer, 46 N. D. 462, 177 N. W. 408, 
419, 


POST DIEM.. After the day; as, a plea of 
payment post diem, after the day when the 
money became due. Com. Dig. “Pleader,” 2. 


tn Old Practice 


The return of a writ after. the day assign- 
ed. A fee paid in such case. Cowell 
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POST DISSEISIN. In English law. The 
name of a writ which lies for him who, hav- 
ing recovered lands and tenements by force 
of a novel disseisin, is again disseised by a 
former disseisor. Jacob. 


POST ENTRY. When goods are weighed or 
measured, and the merchant has got an ac- 
count thereof at the custom-house, and finds 
his entry already made too small, he must 
make a post or additional entry for the sur- 
plusage, in the same manner as the first was 
done. As a merchant is always in time, prior 
to the clearing of the vessel, to make his 
post, he should take care not to over-enter, 
to avoid as well the advance as the trouble 
of getting back the overplus. MeCul. Dict. 


POST EXCHANGE. A voluntary associa- 
tion of companies, detachments, or other 
army units at military posts, permitted by 
a special regulation of the War Depart- 
ment for the purpose of conducting for the 
benefit of the members of such units what 
is in effect a co-operative store and place 
of entertainment. Keane v. U. 8. (C. C. 
A.) 272 F. 577, 578. 


Post executionem status lex non patitur pos- 
sibilitatem. 3 Bulst. 108. After the execu- 
tion of the estate the law suffers not a pos- 
sibility. 


FOST FACTO. After the fact. See Bx Post 
Tacto. 


POST-FACTUM, or POSTFACTUM. An 
after-act; an act done afterwards; a post- 
act. 


POST-FINE. In old conveyancing. A fine 
or sum of money, (otherwise called the “king’s 
silver”) formerly due on granting the licentia 
concordandi, or leave to agree, in levying a 
fine of lands. It amounted to three-twen- 
tieths of the supposed annual value of the 
land, or ten shillings for every five marks of 
land. 2 Bl. Comm. 350. 


POST HAC. Lat. After this; after this 
time; hereafter. 
POST LITEM MOTAM. Lat. After suit 


moved or commenced. Depositions in rela- 
tion to the subject of a suit, made after liti- 
gation has commenced, are sometimes so 
termed. 1 Starkie, Ev. 319. 


POST-MARK. A stamp or mark put on let- 
ters received at the post-office for transmis- 
sion through the mails. 


POST-MORTEM. After death. A term gen- 
erally applied to an autopsy or examination 


of a dead body, to ascertain the cause of 


death, or to the inquisition for that purpose 
by the coroner. See Wehle v. United States 
Mut. Ace. Ass’n, 11 Mise. Rep. 36, 31 N., X. 
Supp. 865; Stephens v. People, 4 Parker Cr. 
R. (N. X.) 475. 
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POST NATUS. Born afterwards, <A term 
applied by old writers to a second or younger 
son. It is used in private international law 
to designate a person who was born efter 
some historic event, (such as the American 
Revolution or the act of union between Eng- 
land and Scotland,) and whose rights or 
status will be governed or affected by the 
question of his birth before or after such 
event. 


POST-NOTES. A species of bank-notes pay- 
able at a distant period, and not on demand. 


They are a species of obligation resorted to by 
banks when the exchanges of the country, and es- 
pecially of the banks, have become embarrassed by 
excessive speculations. Much concern is then felt 
for the country, and through the newspapers it is 
urged that post-notes be issued by the banks “for 
aiding domestic and foreign exchanges,” as a “mode 
of relief,” or a “remedy for the distress,” and ‘to 
take the place of the southern and foreign exchang- 
es.” And so presently this is done. Post-notes are 
therefore intended to enter into the circulation of 
the country as a part of its medium of exchanges; 
the smaller ones for ordinary business, and the 
larger ones for heavier operations. They are in- 
tended to supply the place of demand notes, which 
the banks cannot afford to issue or reissue, to re- 
lieve the necessities of commerce or of the banks, 
or to avoid a compulsory suspension, They are un- 
der seal, or without seal, and at long or sbort 
dates, at more or less interest, or without interest, 
as the necessities of the bank may require, Appeal 
of Hogg, 22 Pa. 488. 


POST-NUPTIAL. After marriage. Thus, an 
agreement entered into by a father after the 
marriage of his daughter, by which he en- 
gages to make a provision for her, would be 
termed a “post-nuptial agreement.” Brown. 


POST=NUPTIAL SETTLEMENT. A settle- 
ment made after marriage upon a wife or 
children; otherwise called a “voluntary” set- 
tlement. 2 Kent, Comm. 173. 


POST-OBIT (Lat.). An agreement by which 
the obligor borrows a certain sum of money 
and promises to pay a larger sum, exceeding 
the lawful rate of interest, upon the death 
of a pérson from whom he has some expecta- 
tion, if the obligor be then living. Boynton 
v. Hubbard, 7 Mass. 119; 6 Madd. iii; 5 
Ves. 57; 19 id. 628. 


POST OBIT BOND. A bond given by an ex- 
pectant, to become due on the death of a per- 
son from whom he will have property. A 
bond or agreement given by a borrower of 
money, by which he undertakes to pay a 
larger sum, exceeding the legal rate of inter- 
est, on or after the death of a porson from 
whom he has expectations, in case of surviv- 
ing him. Crawford v. Russell, 62 Barb. (N. 
Y.) 92; Boynton v. Hubbard, 7 Mass. 119. 


POST-OFFICE. A bureau or department of 
government, or under governmental superin- 
tendence, whose office is to receive, transmit, 
and deliver letters, papers, and other mail- 


POSTAL CURRENCY 


matter sent by post. Also the office estab- 
lished by government in any city or town for 
the local operations of the postal system, 
for the receipt and distribution of mail from 
other places, the forwarding of mail there 
deposited, the sale of postage stamps, etc. 


POST-~OFFICE DEPARTMENT. The name 
of one of the departments of the executive 
branch of the government of the United 
States, which has charge of the transmission: 
of the mails and the general postal business, 
of the country. 


POST-OFFICE ORDER. A letter of credit 
furnished by the. government, at a small 
charge, to facilitate the transmission of 
money. - 


POST PROLEM SUS&ITATAM. After issue’ 
born, (raised.) Co. Litt. 19. : 


POST ROADS. The roads or © highways, by 
land or sea, designated by law as the ave-. 
nues over which the mails shall be transport- 
ed. Railway Mail Service Cases, 13 Ct. Cl. 
204. A- “post route,” on the other hand, is 
the appointed course or prescribed line of- 
transportation of the mail. U. 8. v. Koch- 
ersperger, 26 Fed. Cas. 803; Blackham v. 
Gresham (C. C.) 16 Fed. 611. 


POST-TERMINAL SITTINGS. Sittings aft- 
er term. See Sittings. 


POST TERMINUM. After term, or post-term. 
The return of a writ not only after the day 
assigned for its return, but after the term al- 
so, for which a fee was duc. Cowell. 


POST, WRIT OF ENTRY IN. In English 
law. An abolished writ given by statute of 
Marlbridge, 52 Hen. III. c. 30, which pro- 
vided that when the number of alienations 
or descents exceeded the usual degrees, a‘ 
new writ should be allowed, without any 
mention of degrees at all. ` 


POSTAGE. The fee charged by law for. car- 
rying letters, packets, and documents by the 
public mails. 


POSTAGE STAMP. A ticket issued by gov- 
ernment, to be attached te mail-matter, that 
represents the postage or fee paid for the 
transmission of such matter through the pub- 
lic mails. 


POSTAL. Relating to the mails; pertaining 
to the post-olfice. 


POSTAL CURRENCY. Duriug a brief period 
following soon after the commencement of 
the civil war in the United States, when 
specie change was scarce, postage stamps 
were popularly used as aà substitute; and the 
first issues of paper representatives of parts 
of a dollar, issued by authority of congress, 
were called “postal currency.” This issue 
was soon merged in others of a more perma- 


POSTAL SAVINGS DEPOSITORIES 


nent character, for which the later and more 
appropriate name is “fractional currency.” 
Abbott. 


POSTAL SAVINGS DEPOSITORIES. The 
act of congress of June 25, 1910, c. 386, 36 
Stat. 814 (89 USCA § 751 et seq.), created a 
board of trustees (the postmaster general, 
the secretary of the treasury, and the attor- 
ney general) to establish such depositories. 
Deposits may be made by any person of ten 
years or over, in his or her name, or by a 
married woman in her own name and free 
from her husband’s control. Deposits may 
be made of $1 or multiples thereof, and any 
person may purchase for 10 cents “postal sav- 
ings stamps” and attach them to a card fur- 
nished for the purpose, and a card with ten 
stamps affixed will be accepted as a deposit 
of $1, or may be redeemed in cash. Interest 
at the rate of 2 per cent. a year ig paid, but 
not on fractions of a dollar. No balance 
shall exceed $2,500. 

Deposits may be withdrawn, in whole or in 
part, on demand. A depositor may surrender 
his deposit in sums of $20, $40, $60, $80, $100, 
and multiples of $100 and of $500, and re- 
ceive United States bonds of corresponding 
denominations, bearing interest at 214 per 
cent, per annum, payable half-yearly and re- 
deemable at the pleasure of the United States 
after one year, and payable in gold at the end 
of twenty years. 

By section 16 of Act June 25, 1910, e. 386, 
36 Stat. 819 (9 USCA § 766), “the faith of 
the United States is solemnly pledged to the 
payment of the deposits.” 


POSTAL UNION. A treaty made at Berne in 
October, 1874, for the regulation of rates of 
postage and other matters connected with 
the postoffice between England and various 
other countries. See 38 & 39 Vict. c. 22; 1 
Hall. Int. L. 286. Several international con- 
ferences have since been held on the subject; 
Paris, 1878; Lisbon, 1885; Vienna, 1891; 
Washington, 1897; Rome, 1906. 


POSTEA. In the common-law practice, a 
formal statement, indorsed on the nisi prius 
record, which gives an account of the pro- 


ceedings at the trial of the action, Smith, 
Act. 167. 
POSTED WATERS. In Vermont. Waters 


fiowing through or lying upon ineclosed or 
cultivated lands, which are preserved for the 
exclusive use of the owner or occupant by 
his posting notices (according to the statute) 
prohibiting all persons from shooting, trap- 
ping, or fishing thereon, under a prescribed 
penalty. See State v. Theriault, 70 Vt. 617, 
41 Atl. 1080, 43 L. R. A, 290, 67 Am. St. Rep. 
695. ` 


Posterior 
1 Bouvy. 


Posteriora derogant prioribus. 
things derogate from things prior, 
Inst. n. 90. o 
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POSTERIORES. Lat. This term was used 
by the Romans to denote the descendants in 
a direct line beyond the sixth degree. 


POSTERIORITY. This is a word of com- 
parison and relation in tenure, the correla- 
tive of which is the word “priority.” Thus, 
a man who held lands or tenements of two 
lords was said to hold of his more ancient 
lord by priority, and of his less ancient lord 
by posteriority. Old Nat. Brev. 94. It has 
also a general application in law consistent 
with its etymological meaning, and, as so 
used, it is likewise opposed to priority. 
Brown. 


POSTERITY. Al the descendants of a per- 
son in a direct line to the remotest genera- 
tion, Breckinridge v. Denny, 8 Bush (Ky.) - 
527. 


POSTHUMOUS CHILD. Ọne borne after the 
death of its father; or, when the Caesarean 
operation is performed, after that of the 
mother. 
Quasi-Posthumous Child 

In civil law. One who, born during the 
life of his grandfather or other male ascend- 
ant, was not his heir at the time he made his 
testament, but who by the death of his fa- 
ther became his heir in his lifetime. Inst. 2, 
13. 2; Dig. 28. 3. 13. 


Posthumus pro nato habetur. A posthumous 
child is considered as though born, [at the 
parent’s death.] Hall v. Hancock, 15 Pick. 
(Mass.) 258, 25 Am. Dec, 598. 


POSTLIMINIUM. Lat. In the civil law, A 
doctrine or fiction of the law by which the 
restoration of a person to any stetus or right 
formerly possessed by him was considered as 
relating back to the time of his original loss 
or deprivation; particularly in the case of 
one who, having been taken prisoner in war, 
and having escaped and returned to Rome, 
was regarded, by the aid of this fiction, as 
having never been abroad, and was thereby 
reinstated in all his rights. Inst. 1, 12, 5. 

The term is also applied, in international 
law, to the recapture of property taken by an 
enemy, and its consequent restoration to its 
original owner, 


Postliminium fingit eum qui captus est in 
civitate semper fuisse. Postliminy feigns that 
he who has been captured has never left the 
state. Inst. 1, 12,5; Dig. 49, 51. 


POSTLIMINY. See Postliminium. 


POSTMAN. A senior barrister in the court 
of exchequer, who has precedence in motions ; 
so called from the place where he sits. 2 
Bl, Comm. 28. A letter-carrier. 


POSTMASTER. An officer: cf the United 
States, appointed to take charge of a local 
post-office and transact the business of re- 
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ceiving and forwarding the mails at that 
point, and such other business as is commit- 
ted to him under the postal laws. 


POSTMASTER GENERAL. The head of the 
post-office department. He is one of the 
president’s eabinet. 


POSTNATI. 
Natus. 


Those born after, See Post 


POSTPONE. To put off; defer; delay; con- 
tinue; adjourn; as when a hearing is post- 
poned. Also to place after; to set below 
something else; as when an earlier lien is 
for some reason postponed to a later lien. 


The word “pastponement,” in speaking of legal 
proceedings, is nearly equivalent to ‘continuance ;” 
except that the former word is generally preferred 
when describing an adjournment of the cause to 
another day during the same term, and the latter 
when the case goes over to another term. See State 
v. Underwood, 76 Mo, 639; State v. Nathaniel, 52 La. 
Ann. 558, 26 So. 1008. 


POSTREMO-GENITURE. 
lish, (g. v.) 


Borough-Eng- 


POSTULATIO. Lat. 


In Roman Law 


A request or petition. This was the name 
of the first step in a criminal prosecution, 
corresponding scmewhat to “swearing out a 
warrant” in modern criminal law. The ac- 
cuser appeared. before the prætor, and stated 
his desire to institute criminal proceedings 
against a designated person, and prayed the 
authority of the magistrate therefor. 


In Old English Ecclesiastical Law 


A species of petition for transfer of a 
bishop. 


POSTULATIO ACTIONIS. In Roman law. 
The demand of an action; the request made 
to the praetor by an actor or plaintiff for an 
action or formula of suit; corresponding 
with the application for a writ in old English 
practice. Or, as otherwise explained, the 
actor’s asking of leave to institute his ac- 
tion, on appearance of the parties before the 
prætor. Hallifax, Civil Law, b. 3, c. 9, no. 12. 


POTABLE. Suitable for drinking; . drink- 
able. State v. Mairs (Mo. App.) 272 S. W. 992, 
995; Huddleston v. State, 103 Tex, Cr. R. 
108, 280 S. W. 218. 


POT-DE-VIN. In French law. A sum of 
money frequently paid, at the moment of en- 
tering into a contract, beyond the price 
agreed upon. It differs from errha, in this: 
that it is no part of the price of the thing 
sold, and that the person who has received 
it cannot, by returning double the amount, or 
the other party by losing what he has paid, 
rescind the contract. 18 Toullier, no. 52. 


. venit in actum. .11 Coke, 51. 


POTESTAS 


POTENTATE. A person who possesses great 
power or sway; a prince, sovereign, or mon- 
arch, 

By the naturalization law of the United 
States, an alien is required to renounce all 
allegiance to any foreign “prince, potentate, 


or sovereign whatever.” 
POTENTIA. Lat. Possibility; power. 


—Potentia propinqua. 
See Possibility. 


Common possibility. 


Potentia debet segui justitiam, non antecedere. 
3 Bulst. 199. Power ought to follow justice, 
not go before it. f 


Potentia est duplex, remota et propinqua; et 
potentia remotissima et vana est quæ nunquam 
Possibility is 
of two kinds, remote and near; that which 
never comes into action is a power the most 
remote and vain. 


Potentia inutilis frustra est. Useless power is 
to no purpose, Branch, Princ. 


Potentia non est nisi ad bonum. Power is not 
eonferred but for the public good. 


POTENTIAL. Existing in possibility but not 
in act; naturally and probably expected to 
come into existence at some future time, 
though not now existing; for example, the 
future product of grain or trees already plant- 
ed, or the successive future installments or 
payments on a contract or engagement al- 
ready made. Things having a “potential ex- 
istence” may be the subject of mortgage, as- 
signment, or sale. See Campbell v. Grant Co., 
36 Tex. Civ. App. 641, 82 S. W. 796; Dickey 
v. Waldo, 97 Mich. 255, 56 N. W. 608, 23 L, R. 
A. 449; Cole v. Kerr, 19 Neb. 553, 26 N. W. 
598; Long v. Hines, 40 Kan. 220, 19 P. 796, 
10 Am. St. Rep. 192; Carter v. Rector, 88 
OKI. 12, 210 P. 1035, 1087. 


Potest quis renunciare pro se et suis juri quod 
pro se introductum est. Bract. 20. -One may 
relinquish for himself and his heirs a right 
which was introduced for his own benefit. 


POTESTAS. Lat. In the civil law. 
authority; domination; empire. Imperium, 
or the jurisdiction of magistrates. The pow- 
er of the father over his children, patria po- 
testas. The authority of masters over their 
slaves. See Inst. 1, 9,.12; Dig. 2, 1, 13, 1; 
Id., 14,1; Id. 14, 4, 1, 4. ` 


Power; 


Potestas stricte interpretatur. A power is 
strictly interpreted. Jenk. Cent. p. 17, case 
29, in marg. 


Potestas suprema seipsum dissolvere potest, li- 
gare non potest. Supreme power can dissolve 
[unloose] but cannot bind itself. Branch, 
Prine.; Bacon. 


Potior est conditio defendentis. Better is the 
condition of the defendant, [than that of the 


POTESTAS 


plaintiff.] Broom, Max. 740; Cownp. 343; 
Williams v. Ingell, 21 Pick. (Mass.) 289; 
White v. Franklin Bank, 22 Pick, (Mass.) 186, 
187; Cransen v. Goss, 107 Mass. 440, 9 Am. 
Rep. 45. 


Potior est conditio possidentis. Better is the 
condition of the possessor. Broom, Max. 215, 
n. 719; 6 Mass. 84; 21 Pick. (Mass.) 140. 


POTTS’ FRACTURE. A fracture of the low- 
er part of the fibula, accompanied with injury 
to the ankle joint, so that the foot is dislo- 
cated outward. Marchand v. Bellin, 158 Wis. 
184, 147 N. W. 1033, 1034. 


POTWALLOPER. A term formerly applied 
to voters in certain boroughs of England, 
where all who boil (wallop) a pot were enti- 
tled to vote. Webster. 


POULTRY COUNTER. The name of a prison 
formerly existing in London. See Counter. 


POUND. A place, inelosed by publie.. au- 
thority, for the temporary detention of stray 
animals. 
Wooley v. Groton, 2 Cush. (Mass.) 308; Chen- 
ango County Humane Soc. v. Polmatier, 188 
App. Div, 419, 177 N. Y. S. 101, 103. 


A pound-overt is said to be one that is open over- 
head; a pound-covert' is one that is close, or cov- 
ered over, such as a stable or other building. 


A measure of weight. The pound avoir- 
dupois contains 7,000 grains; the pound troy 
5,760 grains. . 


In New York, the unit or standard of weight from 


which all other weights shall bẹ derived and ascer-` 


tained, is declared to be the pound, of such magri- 
tude that the weight of a cubic foot of distilled 
water, at its maximum density, weighed in a vacuum 
with brass weights, shall be equal to .sixty-two 
and a half such pounds. 1 Rev. St. N. Y. p- 617, 
§ 8. 


“Pound” is also the name of a denomi-. 


nation of English money, containing twenty 
shillings. 
States, in computing money, before the in- 
troduction of the federal coinage. 


POUND BREACH. The act or offense of 
breaking a pound, for the purpose of taking 
out the cattle or goods impounded.: 3 BI. 


Comm. 12,146; State v. Young, 18 N. H. 544.. 


POUND OF LAND. An uncertain quantity 
of land, said to be about fifty-two acres. 


POUNDAGE. 
In Practice 


An allowance to the sheriff of so much in 
the pound upon the amount levied under an 
execution. Bowe v. Campbell, 2 Civ. Proc. 
R. (N. Y.) 234. 


The money which an owner of animals im- ` 


pounded must pay to obtain their release. 


Harriman v. Fifield, 36 Vt. 345; 


It was also used in the United. 
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In Old English Law 


A subsidy to the value of twelve pence in 
the pound, granted to the king, of all manner 
of merchandise of every merchant, as well 
denizen as alien, either exported or imported. 
Cowell, 


POUNDKEEPER. An officer charged with 
the care of a pound, and of animals confined 
there. 

POUR ACQUIT. Fr. In French law. The 


formula which a creditor prefixes to his sig- 
nature when he gives a receipt. 


POUR COMPTE DE QU! IL APPARTIENT. 
Fr.. For account of whom it may concern. 


POUR FAIRE PROCLAIMER. L. Fr. An 
ancient writ addressed to the mayor or bailiff 
of a city or town, requiring him to make proc- 


Jamation concerning nuisances, ete. Fitzh. 
Nat. Brev. 176. 
POUR SEISIR TERRES. L. Fr. An an- 


cient writ whereby the crown seized the land 
which the wife of its deceased tenant, who 
held im capite, had for her dower, if she 
married without leave. It was grounded on 
the statute De Prerogativa Regis, T, (17 Edw. 
II. St. 1, c. 4.) It is abolished by 12 Car. II. 
c. 24. 


POURPARLER. Fr. In French law. The 
preliminary negotiations or bargainings which 
lead to a contract between the parties. As 
in English law, these form no part of the 
contract when completed. The term is also 
used in this sense in international law and 
the practice of diplomacy. 


POURPARTY. To make pourparty is to di- 
vide and sever the lands that fall to parcen- 
ers, which, before partition, they held joint- 
ly and ‘pro inđiviso. Cowell. 


POURPRESTURE. An inclosure. Anything 
done to the nuisance or hurt of the public 
demiesnes, or the highways, etc., by inclo- 
sure or building, endeavoring to make that 
private which ought to be public. The dif- 
ference between a pourpresture and a public 


- nuisance is that powrpresture is an invasion 


of the jus privatum of the crown; but where 
the jus publicum is violated it is a nuisance, 
Skene makes three sorts of this offense: (1) 
Against the crown; (2) against the lord of 
the fee; (8) against a neighbor. 2 Inst. 38; 
1 Reeve, Eng. Law, 156. i : 


POURSUIVANT. The king’s messenger; a 
royal or state messenger. In the heralds’ 
eollege, a functionary of lower rank than a 
herald, but discharging similar duties, called 
also “poursuivant at arms.” 

POURVEYANCE. In old English law. The 


providing corn, fuel, victuals, and other neces- 
saries for the king’s house. Cowell. 


POURVEYOR, or PURVEYOR. A buyer; one 
who provided for the royal household. : 
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POUSTIE. In Scotch law. Power. 
Liege Poustie. A word formed from the.Lat- 
in “potestas.” f : 


POVERTY AFFIDAVIT. An affidavit, made 
and filed by one of the parties to a suit, that 
he is not able to furnish security for the 
final costs. The use of the term is eonfined 
to a few states. Cole v. Hoeburg, 36 Kan. 
263, 13 P. 275. `, 


POWER. 
doing something. 

In a restricted sense a “power” is a liberty 
or authority reserved by, or limited to, a 


person to dispose of real or personal proper- 


ty, for his own benefit, or benefit of others, 
or enabling one person to dispose of interest. 
which is vested in another. In re Vanatta’s 
Estate, 99 N. J. Eq. 389, 131 A. 515, 518; 
Hupp y. Union Coal & Coke Co., 284 Pa. 529, 
131 A. 364, 365; Security Trust & Safe De- 
posit Co. v. Ward, 10 Del. Ch. 408, 93 A. 385, 
388, ` f 
tn Real Property Law 


An authority to do some act in relation to 
real property, or to the creation or revoca- 
tion of an estate therein, or a charge there- 
on, which the owner granting or reserving 
such power might himself perform for any 
purpose. Ciy, Code Dak. § 298 (Comp. Laws 
N. D. 1913, § 5883; Rev. Code S. D. 1919, $ 
390); How. St. Mich. § 5591 (Comp. Laws 
1929, § 12996). 


“Power” is sometimes used in the same serse as 
“right,” as when we speak of the powers of user 
and disposition which the owner of property has 
over it, but, strictly speaking, a power is that which 
creates a special or exceptional right, or enables a 
person to do something which he could not otherwise 
do. Sweet. 


Technically, an authority by which one 
person enables another to do some act for 
him, 2 Lil. Abr. 339. 

An authority enabling a person to dispose, 
through the medium of the statute of uses, 
of an interest, vested either in himself or in 
another përson. Sugd. Powers, 82. An au- 
thority expressly reserved to a grantor, or 
expressly given to another, to be exercised 
over lands, etc., granted or conveyed at the 
time of the creation of such power. Watk. 
Cony. 157. A proviso, in a conveyance under 
the statute of uses. giving to the grantor or 
grantee, or a stranger, authority to revoke or 
alter by a subsequent act the estate first 
granted. 1 Stepb. Comm. 505. See also Bur- 
leigh v. Clough, 52 N. H. 267, 13 Am. Rep. 


23; Griffith v. Maxfield, 66 Ark. 513, 51 S: 
W. 832: Bouton v. Doty, 69 Conn. 531, 37 
A, 1084; Dana v. Murray, 122 N. Y. 604, 26 
N. E. 21: Carson v. Cochran, 52 Minn. 67, 53 


.N. W. 1130; Law Guarantee & Trust Co. v. 
Jones, 103 Tenn. 245, 58 S. W. 219. 


- There is a clear distinction between a power and 
a trust, since “powers” are never imperative, but 
leave the act to be done at the will of the donee 


See- 


The right, ability, or faculty of: 


POWER: 


of the power, while “trusts”. are always imperative, 
and are obligatory on the conscience of thé trustee. 
People v. Kaiser, $06 Ill. 313, 187 N. E. 826, 828; 
Hirschmann v. Gantt, 136 S. C. 1, 184 S. Ð. 230, 231. 


In General 


—Appendant or appurtenant powers. Those ex- 
isting where the donee of the power has an 
estate in the land and the power is to take 
effect wholly or in part out of that estate, 
and the estate created by its exercise affects 
the estate and interest of the donee of the 
power. Baker y. Wilmert, 288 Ill, 484, 123 
N. E. 627, 629; Taylor v. Phillips, 147 Ga. 
761, 95 8. B. 289. 


—Collateral powers, Those in which the donee 
of the power has no interest or estate in 
the land which is the subject of the power. 
Also called “naked powers.” 2 Washb. R. P. 
305; Baker v. Wilmert, 288 Ill. 434, 123 N. 
E. 627, 629, 


—General and special powers. A power is gen- 
eral when it authorizes the alienation in fee, 
by means of a conveyance, will, or charge, 
of the lands embraced in the power to any 
alienee whatsoever, It is special (1) when 
the persons or class of persons to whom the 
disposition of the lands under the power is 
to be made are designated, or (2) when the 
power authorizes the alienation, by means of 
a conveyance, will, or charge, of a particular 
estate or interest less than a fee. Coster v. 
Lorillard, 14 Wend. (N. Y.) 324; Thompson 
v. Garwood, 3 Whart. (Pa.) 305, 31 Am. Dec. 
502. 


—General and special powers in trust. A gen- 
eral power is in trust when any person or 
class of persons other than the grantee of 
such power is designated as entitled to the 
proceeds or any portion of the proceeds or 
other benefits to result from the alienation. 
A special power is in trust (1) when the dis- 
position or charge which it authorizes is lim- 
ited .to be made to any person or class of 
persons other than the holder of the power, 
or (2) when any person or class of persons 
other than the holder is designated as enti- 
tled to any benefit from the disposition or 
charge authorized by the power. Cutting v. 
Cutting, 20 Hun (N. Y.) 360; Dana v. Mur- 
ray, 122 N. Y. 612, 26 N. E. 23; Wilson’s 
Rev. & Ann. St. Ok], 1903, §§ 4107, 4108 
(Comp. St. 1921, §§ 8491, 8492). 


—Inherent powers. Those which are enjoyed 
by the possessors of natural right, without 
having been received from another. Such 
are the powers of a people to establish a form 
of government, of a father. to control his 
children... Some of these are regulated and 
restricted in their exercise by law, but are 
not technically considered in the law as pow- 
ers. 


Ministerial powers. A phrase used in Eng- 
lish conveyancing to denote powers. given for 


POWER 


the good, not of the donee himself exclusive- 
ly, or of the donee himself necessarily at all, 
but for the good of several persons, includ- 
ing or not including the donee also. They are 
so called because the donee of them is as a 
minister or servant in his exercise of them. 
Brown. 


—Naked power. One which is simply collater- 
al and without interest in the donee, which 
arises when, to a mere stranger, authority is 
given of disposing of an interest, in which 
he had not before, nor has by the instrument 
creating the power, any estate whatsoever. 
Bergen v. Bennett, 1 Caines Cas. (N. Y.) 15, 
2 Am. Dec, 281; Atwater v. Perkins, 51 Conn. 
198; Clark v. Hornthal, 47 Miss. 534; Hunt 
v. Ennis, 12 Fed. Cas. 915; Atzinger v. Berg- 
er, 151 Ky. 800, 152 S. W. 971, 972, 50 L. R. 
A, (N. 8.) 622. 


—Powers in gross. Those which give a donee 
of the power, who has an estate in the land, 
authority to create such estates only as will 
not attach on the interest limited to him or 
take effect out of his interest, but will take 
effect after donee’s estate has terminated. 
Wilson v. Troup, 2 Cow. (N. Y.) 236, 14 Am. 
Dec. 458. Tudor, Lead. Cas. 293; Baker v. 
Wilmert, 288 Ill. 434, 123 N. E. 627; Taylor 
v. Phillips, 147 Ga. 761, 95 S. E. 289, 290. 


—Power of revocation. A power which is to 
divest or abridge an existing estate. Distin- 
guished from those of appointment; but the 
distinction is of doubtful exactness, as every 
new appointment must divest or revoke a 
former use. Sanders, Uses 154. 


—Power of visitation. A power vested by the 
founder in an appointed visitor, or the trus- 
tees or governors of an institution, to regu- 
late its internal affairs and to appoint pro- 
fessors, elect scholarships, officers, and the 
like. In re Norton, 97 Misc. Rep. 289, 161 
N. Y. S. 710, 717. 

For other compound terms, such as “Pow- 
er of Appointment,” “Power of Sale,” ete., 
see the following titles. 


In Constitutional Law 


The right to take action in respect to a 
particular subject-matter or class of maiters, 
involving more or less of discretion, granted 
by the constitutions to the several depart- 
ments or branches of the government, or re- 
served to the people. Powers in this sense 
are generally classified as legislative, execu- 
tive, and judicial. See those titles. 


—Implied powers are such as are necessary 
to make available and carry into effect those 
powers which are expressly granted or con- 
ferred, and .which must therefore be pre- 
sumed to have been within the intention of 
the constitutional or legislative grant. Mad- 
ison v. Daley (C. ©.) 58 F. 755; People v. 
Pullman’s Palace Car Co., 175 ill. 125, 51 N. 
E. 664, 64 L. R. A. 366; First M. E. Church 
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v. Dixon, 178 Ill, 260, 52 N. E. 887; In re 
Board of Com’rs of Cook County, 146 Minn. 
103, 177 N. W. 1013, 1014; Skelly Oil Co. v. 
Pruitt & McCrory, 94 Okl, 232, 221 P. 709, 
710; Citizens’ Electric Illuminating Co. v. 
Lackawanna & W. V. Power Co., 255 Pa, .176, 
99 A. 465, 467. 


In the Law of Corporations 


The right or capacity to act or be acted up- 
on in a particular manner or in respect to a 
particular subject; as, the power to have a 
corporate seal, to sue and be sued, to make 
by-laws, to carry on a particular business or 
construct a given work. See Freligh y. Sau- 
gerties, 70 Hun, 589, 24 N. Y. S. 182; In re 
Lima & H. F. Ry. Co., 68 Hun, 252, 22 N., Y. 
S. 967; Baltimore v. Marriott, 9 Md: 180. 


POWER COUPLED WITH AN INTEREST. 
A right or power to do some act, together 
with an interest in the subject-matter on 
which the power is to be exercised. It is dis- 
tinguished from a naked power, which is a 
mere authority to act, not accompanied by 
any interest of the donee in the subject- 
matter of the power. ` 


Is it an interest in the subject on which the 
power is to be exercised, or is it an interest in 
that which is produced by the exercise of the pow- 
er? We hold it to be clear that the interest which 
can protect a power after the death of a person 
who creates it must be -an interest in the thing 
itself. In other words, the power must be engraft- 
ed on an estate in the thing, The words themselves 
would seem to .import this meaning. “A power 
coupled with an interest” is a power which accom- 
panies or is connected with an interest. The power 
and the interest are united in the same person. But, 
if we are to understand by the word “interest” 
an interest in that which is to be produced by the 
exercise of the power, then they are never united. 
The pawer to.produce the interest.must be exer- 
cised, and by its-exercise is extinguished. The pow- 
er ceases when the interest commences, and there- 
fore cannot, in accurate law language, be said to be 
“coupled” with it. Hunt v, Rousmanier, 8 Wheat. 
208, 5 L. Ed. 589. And see Missouri v. Walker, 8 S. 
Ct, 929, 125 U. S. 339, 31 L. Hd. 769; Griffith v. Max- 
field, 66 Ark. 513, 5: S. W. 832; Johnson@v. Johnson, 
27 S. C. 309, 3 S. E. 606, 13 Am. St. Rep. 636; Yeates 
v. Pryor, il Ark. 78; Alworth v. Seymour, 42 Minn, 
526, 44 N. W. 1030; Hunt v. Ennis, 12 Fed. Cas. 915; 
Chase Nat. Bank of New York v. Sayles (C, C. A.) 11 
F.(2d) 948, 957; Sphier v. Michael, 112 Or. 229, 229 P. 
1100, 1101; Drake v. O’Brien, 99 W. Va. 582, 130 S. E. 
276, 278. 


POWER OF APPOINTMENT. A power or 
authority conferred by one person by deed 
or will upon another (called the “donee”) 
to appoint, that is, to select and nominate, 
the person or persons who are to receive and 
enjoy an estate or an income therefrom or 
from a fund, after the testator’s death, or 
the donee’s death, or after the termination 
of an existing right or interest. See Heine- 
mann v. De Wolf, 25 R. I. 248, 55 A. 707; Peo- 
ple v. Kaiser, 306 Ill. 313, 187 N. E. 826,-828. 
- The distinction between. a “will” and a 
“power of appointment” is that a will con- 
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cerns the estate of the testator, while an ap- 
pointment under a power concerns that of the 
donor of the power. Thompson v. Pew, 214 
Mass. 520, 102 N. E. 122, 125. 


` Powers are either: Collateral, which are given 
to strangers; i, é. to persons who have neither a 
Present nor future estate or interest in the land. 
These are also called simply ‘‘collateral,” or powers 
not coupled with ‘an interest, or powers not being 
interests. Or they are powers relating to the land. 
These are called “appendant” or “appurtenant,” be- 
cause they strictly depend upon the estate limited 
to the person to whom they are given. Thus, where 
an estate for life is limited to a man, with a power 
to grant leases in possession, a lease granted under 
the power may operate wholly out of the life-estate 
of the party executing it, and must in every case 
have its operation out of his estate during his life. 
Such 37 estate must be created, which will attach 
on an interest actually vested in himself. Or they 
are called “in gross,” if given to a person who had 
-an interest in the estate at the execution of the deed 
creating the power, or to whom an estate is given 
by the deed, but which enabled him to create such 
estates only as will not attach on the interest limited 
to him, Of necessity, therefore, where a man seised 
in fee settles his estate on others, reserving to him- 
self only a particular power, the power is in gross. 
A power to a tenant for life to appoint the estate 
after his death among his children, a power to 
jointure a wife after his death, a power to raise 
a term of years to commence from his death, for 
securing younger children’s portions, are all powers 
in gross. An important distinction is established 
between general and particular powers. By a gen- 
eral power we understand a right to appoint to 
whomsoever the donee pleases. By a particular 
power it is meant. that the donee is restricted to 
some objects designated in the deed creating the 
power, as to his own children. Wharton. 

A general power is beneficial when no person oth- 
er than the. grantee has, by the terms of its crea- 
tion, any interest in its execution. A general power 
ls in trust when any person or class of persons, oth- 
er than the grantee of such power, is designated as 
entitled to the proceeds, or any portion of the pro- 
ceeds, or other benefits to result from the alienation. 
Cutting v. Cutting, 20 Hun (N. Y.) 364. 

When a power of appointment among a class re- 
quires that each shall have a share, it is called a 
“distributive” or “non-exclusive” power; when it 
authorizes, but does not direct, a selection of one 
or more to the exclusion of the others, it is called 
an “exclusive” power, and is also distributive; when 
it gives the power of appointing to a certain number 
of the class, but not to all, it is exclusive only, and 
not distributive. Leake, 389. A power authorizing 
the donee either to give the whole to one of a class 
or to give it equally among such of them as he 
may select (but not to give one a larger share than 
the others) is called a “mixed” power. Sugd. Pow- 
ers, 448. Sweet, 


General Power of Appointment 


A “general power of appointment,” the ex- 
ercise of which will subject the property pass- 
ing under it to estate tax, must be of such a 
character that the donee of it has actual and 
practical dominion of the property as fully 
to all practical intents and purposes as if it 
were owned outright. Fidelity Trust Co. v. 
McCaughn (D. C.) 1 F.(2d) 987, 988. 

Bu.Law Dict. (8D Ep.) —88 


PRACTICE 


POWER OF ATTORNEY. An instrument au- 
thorizing another to act as one’s agent or at- 
torney. A letter of attorney. See Attorney. 


POWER OF DISPOSITION. Every power of 
disposition is deemed absolute, by means of 
which the donee of such power is enabled in 
his life-time to dispose of the entire fee for 
his own benefit; and, where a general and 
beneficial power to devise the inheritance is 
given to a tenant for life or years, it is ab- 
solute, within the meaning of the statutes of 
some of the states. Code Ala. 1886, § 1853 
(Code 1928, § 4931). See Power of Appoint- 
ment. 


POWER OF SALE. A clause sometimes: in- 
serted in mortgages and deeds of trust, giving 
the mortgagee (or trustee) the right and pow- 
er, on default in the payment of the debt se- 
cured, to advertise and sell the mortgaged 
property at public auction (but without re- 
sorting to a court for authority), satisfy the 
creditor out of the net proceeds, convey by 
deed to the purchaser, return the surplus, if 
any, to the mortgagor, and thereby divest the 
latter’s estate entirely and without any sub- 
sequent right of redemption. See Capron v. 
Attleborough Bank; 11 Gray (Mass.). 493; Ap- 
peal of Clark, 70 Conn. 195, 39 A. 155. 


POYNDING. See Poinding. 


POYNINGS’ ACT. An act of parliament, 
made in Ireland, (10 Hen. VII: c. 22, A. D. 
1495 ;) so called because Sir Edward Poynings 
was lieutenant there when it was made, 
whereby all general statutes before then made 
in England were declared of force in Ire- 
land, which, before that time, they were not. 
1 Broom & H. Comm, 112. : 


PRACTICABLE, PRACTICABLY. Practica- 
ble is that which may be done, practiced, or 
accomplished, that which is performable, 
feasible, possible; and the adverb practicably 
means in a practicable manner. Streeter v. 
Streeter, 43 Ill. 165; Beck v. Board of Com’rs 
of Shawnee County, 105 Kan. 325, 182 P. 397, 
400; Lauck v. Reis, 310 Mo. 184, 274 S. W. 827, 
832. 


PRACTICAL. A practical construction of a 
constitution or statute is one determined, 
not by judicial decision, but practice sanc- 
tioned by general consent. Farmers’ & Me- 
chanics’ Bank v. Smith, 3 Serg. & R. (Pa.) 69; 
Bloxham v. Consumers’ Electric Light, etc., 
Co., 36 Fla. 519, 18 So. 444, 29 L. R. A. 507, 
51 Am. St. Rep. 44. 


PRACTICE. Repeated or customary action; 
habitual performance; a succession of acts of 
similar kind; habit; custom; application 
of science to the wants of men; the exercise 
of any profession. Marker v. Cleveland, 212 
Mo. App. 467, 252 S. W. 95, 96; Columbia 
Life Ins. Co. v. Tousey, 152 Ky. 447, 153 S. 
W. 767, 768; U. S. Shipping Board Emergen- 
cy Fleet Corporation v. Levensaler, 58 App. 


PRACTICE 


D. C. 322, 290 F. 297, 300. “Practice” of a pro- 
fession implies a continuing occupation, and a 
practitioner of veterinary science is one who 
habitually held himself out to the public as 
such. Sanborn v. Weir, 95 Vt. 1, 112 A. 228, 
231; Beaver Brook Resort Co. v. Stevens, 
76 Colo. 133, 230 P. 121, 122. 

The form or mode of proceeding in courts 
of justice for.the enforcement of rights or the 
redress of wrongs, as distinguished from the 
substantive law which gives the right or de- 
nounces the wrong. ‘The form, manner, or 
order of instituting and conducting a suit or 
other judicial proceeding, through its succes- 
sive stages to its end, in accordance with the 
rules and principles laid down by law or by 
the regulations and precedents of the courts. 
The term applies as well to the conduct of 
criminal actions as to civil suits, to proceed- 
ings in equity as well as at law, and to the de- 
fense as well as the prosecution of any pro- 
ceeding. See Fleischman v. Walker, 91 III. 
321; People v. Central Pac. R. Co., 83 Cal. 
393, 23 P. 303; Kring v. Missouri, 107 U. 8. 
221, 2 Sup. Ct. 443, 27 L. Ed. 506; Opp v. Ten 
Eyck, 99 Ind. 351; Beardsley v. Littell, 14 
Blatchf. 102, Fed. Cas, No. 1,185; Union Nat. 
Bank v. Byram, 181 IN. 92, 22 N. E. 842; 
Mahoning Valley R. Co. v. Santoro, 93 Ohio 
St. 53, 112 N. E. 190, 181; In re McCormick’s 
Estate, 72 Or. 608, 144 P. 425, 426; Therens v. 
Therens, 267 Ill. 592, 108 N. E. 712, 713. 


It may tuclude pleading, but ts usually employed 
as excluding both pleading and evidence, and to 
designate all the Incidental acts and steps in the 
eourse of bringing matters pleaded to trial and 
proof, and procuring and enforcing judgment on 
them. 


—Practice of medicine. The discovery of the 
cause and nature of disease, and the admin- 
istration of remedies, or the prescribing of 
treatment therefor. State v. Heffernan, 40 R. 
¥..121, 100 A. 55, 60. Statutes, regulating the 
“practice of medicine” and providing penal- 
ties for failure to comply therewith, include 
all who practice the art of healing, State v. 
Collins, 178 Iowa, 73, 159 N. W. 604, 607, and 
diagnosing, prescribing and treating ailments 
are constituent parts of “practice of medi- 
cine,” People v. T. Wah Hing, 79 Cal. App. 
286, 249 P. 229, 230. 


—Practice of law. “Practicing law” is not lim- 
ited to appearing in court, or advising and 
assisting in the conduct of litigation, but 
embraces the preparation of pleadings, and 
other papers incident to actions and special 
proceedings, conveyancing, the preparation of 
legal instruments of all kinds, and the giv- 
ing of all legal advice to clients. In re Pace, 
170 App. Div. 818, 156 N. Y. S. 641, 642; L. 
Meisel & Co. v. National Jewelers’ Board of 
Trade, 90 Misc. Rep. 19, 152 N. Y. S. 913, 916; 
State v, Chamberlain, 182 Wash. 520, 282 P. 
387, 338. 


PRACTICE COURT. In English law. A 
court attached to the court of king’s. bench, 
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which heard and determined common matters 
of business and ordinary motions for writs 
of mandamus, prohibition, etc, It was usual- 
ly called the “bail court.” It was held by one 
of the puisne justices of the king’s bench. 


PRACTICES. A succession of acts of a sim- 
ilar kind or in a like employment. 


PRACTICKS. In Scotch law. The decisions 
of the court of session, as evidence of the 
practice or custom of the country. Bell. 


PRACTITIONER. He who is engaged in the 
exercise or employment of any art or profes- 
sion. 


PRACCEPTORES. Lat. Masters. The chief 
clerks in chancery were formerly so called, 
because they had the direction of making out 
remedial writs. 2 Reeve, Eng. Law, 251. 


PRACCEPTORIES. In feudal law. A kind 
of benefices, so called because they were pos- 
sessed by the more eminent templars whom 
the chief master by his authority created and 
called “Preceptores Templi.” 


PRÆCIPE. Lat. In practice. An original 
writ, drawn up in the alternative, command- 
ing the defendant to do the thing required, 
or show the reason why he had not done it. 
8 Bl. Comm. 274, ` 

A slip of paper upon which the particulars 
of a writ are written, Itis lodged in the office 
out. of which the required writ is to issue. 
Wharton, Dict. 

Also an order, written out and signed, ad- 
dressed to the clerk of a court, and requesting 
him to issue a particular writ. 


PRÆCIPE IN CAPITE. When one of the 
king’s immediate tenants in capite was deforc- 
ed, his writ of right was called a writ of “præ- 
cipe in capite.” 


PRAECIPE QUOD REDDAT. Command that 
he render. A writ directing the defendant 
to restore the possession of land, employed at 
the beginning of a common recovery. 


PRACCIPE QUOD TENEAT CONVENTION- 
EM. The writ which commenced the action 
of covenant in fines, which are abolished by 
3&4 Wm. IV. c. 74. 


PRÆCIPE, TENANT TO THE. A person 
having an estate of freehold in possession, 
against whom the precipe was brought by a 
tenant in tail, seeking to bar his estate by a 
recovery. 


PRA-CCIPITIUM. The punishment of casting 
headlong from some high place. 


PRAECIPUT CONVENTIONNBL. In French 
law. Under the régime en communauté, when 
that is of the conventional kind. if the sur- 
viving husband or wife is entitled to take 
any portion of the common property bv a 
paramount title and before partition thereof, 
this right is called by. the somewhat barba-. 


Bu.Law Dict. (3p Ep.) 
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rous title of the conventional . “prectput,”- 


from “pre,” before, and “capere,” to take. 
Brown. . 


PR/ECO. Lat. In Roman law. A herald or 
crier. 


PRAECOGNITA. Things to be previously 
known in order to the understanding of some- 
thing which follows. Wharton. 


PRAEDIA. In the civillaw. Lands; estates; 
tenements; properties. See Predium. 


PRAEDIA BELLICA. 
ed in war. 


PRAEDIA STIPENDIARIA. In the civil law. 
Provincial lands belonging to the people. 


PRAEDIA TRIBUTARIA. In the civil law. 
Provincial lands belonging to the emperor. 


Booty. Property seiz- 


PRAEDIA VOLANTIA. In the duchy of Bra- 
bant, certain things movable, such as beds, 
tables, and other heavy articles of furniture, 
were ranked among immovables, and were 
called “pra@dia volantia,” or “volatile estates.” 
2 Bl. Comm. 428. 


PR/EDIAL. ‘That which arises immediately 
from the ground: as, grain of all sorts, hay, 
wood, fruits, herbs, and the like. 


PRAEDIAL SERVITUDE. A right which is 
granted for the advantage of one picce of land 
over another, and wHich may be exercised 
by every possessor of the land entitled against 
every possessor of the servient land. It al- 
ways presupposes two pieces of land (predia) 
belonging to different proprietors; one bur- 
dened with the servitude, called “predium 
serviens,” and one for the advantage of which 
the servitude is conferred, called “pradium 
dominans.” Mackeld Rom. Law, § 314. 


PR/AEDIAL TITHES. Such as arise merely 
and immediately from the ground; as grain 


of all sorts, hops, hay, wood, fruit, herbs. 2 
Bl. Comm, 23; 2 Steph. Comm. 722. 
PRAEDICTUS. Lat. Aforesaid. Hob, 6. 


Of the three words, “idem,” “predictus,”’ and 
“prefatus, “idem” was most usually applied 
to plaintiffs or demandants; “pra@dictus,” to 
defendants or tenants, places, towns, or 
lands; and “prefatus,” to persons named, 
not being actors or parties. Townsh. Pl. 15. 
These words may all be rendered in Bnglish 
by “said” or “aforesaid.” | 


PRAEDIUM. Lat. In the civil law. Land; 
an estate; a tenement; a piece of landed 
property. See Dig. 50, 16, 115. 

PRÆDIUM DOMINANS. In the civil law. 
The name given to an estate to which a servi- 
tude is due; the dominant tenement. Mor- 
gan v. Mason, 20 Ohio, 409, 55 Am. Dec. 464. 
PRAEDIUM RUSTICUM. 
rustic or rural estate. 


In Roman law. A 
Primarily, this term 


PREAJURAMENTUM 


denoted an estate lying in the country, i. €., 
beyond the limits of the city, but it was ap- 
plied to any landed estate or heritage other 
than a dwelling-house, whether in or out of 
the town. Thus, it included gardens, or- 
chards, pastures, meadows, etc. Mackeld. 
Rom. Law, § 316. A rural or country estate; 
an estate or piece of land principally destined 
or devoted to agriculture; an empty or va- 
cant space of ground without buildings, 


PRAEDIUM SERVIENS. In the civil law. 
The name of an estate which suffers a servi- 
tude or easement to another estate; the servi- 
ent tenement. Morgan v. Mason, 20 Ohio, 
409, 55 Am. Dec. 464. 


Predium servit predio. Land is under servi- 
tude to land, [i. e., servitudes are not person- 
al rights, but attach to the dominant tene- 
ment.] Tray. Lat. Max. 455. 


PRAEDIUM URBANUM. In the civillaw. A 
building or edifice intended for the habitation 
and use of man, whether built in cities or in 
the country. Colg. Rom. Civil Law, § 937. 


PRAEDO. Lat. In Roman law. A robber. 
See Dig. 50, 17, 126. 


PRAEFATUS. Lat. Aforesaid. Sometimes 
abbreviated to “prefat,” and “p. fat.” 


PR/AEFECTI APOSTOLICI. Officers of the 
same eharacter as the Vicarius Apostolicus . 
(q. v.), but without the power of exercising 
episcopal functions. 2 Phill. Int. L. 529. 


PRAEFECTURAZ. In Roman law. Con- 
quered towns, governed by an officer called 
a “prefect,” who was chosen in some instances 
by the people, in others by the pretors. Putl. 
Hor. Jur. 29: . 


-PRÆFECTUS URBI. Lat. In Roman law. 

An oificer who, from the time of Augustus. 
had the superintendence of the city and its 
police, with jurisdiction extending one hun- 
dred miles from the city, and power to de- 
„cide both civil aud criminal cases. As he was 
considered the direct representative of the 
emperor, much that previously belonged to 
the prætor urbanus fell gradually into his 
hands. Colq. Rom. Civil Law, § 2395. 


PRAEFECTUS VIGILUM. Lat. In Roman 
law. The chief officer of the night watch. 
His jurisdiction extended to certain offenses 
affecting the public peace, and even to lar- 
eenies; but he could inflict only slight pun- 
ishments. Colą. Rom. Civil Law, § 2895. 


PRAEFECTUS VILLAE. The mayor of a 
town. 


PRAEFINE. The fee paid on suing out the 
writ of covenant, on levying fines, before the 
fine was passed. 2 Bl. Comm. 350. 


PRAJURAMENTUM. 
. A preparatory oath. 


In oid English law. 


PRÆLEGATUM 


PRAELEGATUM. Lat. In Roman law. A 
payment in advance of the whole or part of 
the share which a given heir would be en- 
titled to receive out of an inheritance; cor- 
responding generally to “advancement” in 
English and American law. See Mackeld. 
Rom. Law, § 762. 


PRAEMIUM. . Lat. Reward; compensation. 
Premium assecurationis, compensation for in- 
surance; premium of insurance. Loce. de 
Jur. Mar. lib. 2, c€. 5, § 6. 


PRAEMIUM EMANCIPATIONIS. In Roman 
law. A reward or compensation anciently al- 
lowed to a father on emancipating his child, 
consisting of one-third of the child’s separate 
and individual property, not derived from the 
father himself. See Mackeld. Rom. Law, § 
605. 


PR/AEMIUM PUDICITIAE, The price of chas- 
tity; or compensation for loss of chastity. 
A term applied to bonds and other engage- 
ments given for the benefit of a seduced fe- 
male. Sometimes called “premium pudoris.” 
.2 Wils. 339, 340. 


PRAEMUNIRE. In English law. An offense 
against the king and his government, though 
not subject to capital punishment. So called 
from the words of the writ which issued pre- 
paratory to the prosecution: “Premunire fa- 
cias A. B. quod sit coram nobis,” etc.; “Cause 
A. B. to be forewarned that he appear before 
us to answer the contempt with which he 
stands charged.” The statutes establishing 
this offense, the first of which was made in 
the thirty-first year of the reign of Edward 
I., were framed to encounter the papal usur- 
pations in England; the original meaning of 
the offense called “premunire” being the in- 
treduction of a foreign power into the king- 
dom, and creating imperium in imperio, by 
paying that obedience to papal process which 
constitutionally belonged to the king alone. 
The penalties of premunire were afterwards 
applied to other heinous offenses. 4 BI. 
Comm. 103-117; 4 Steph. Comm, 215-217. 


PRAENOMEN. Lat. Forename, or first 
name. The first of the three names by which 
the Romans were commonly distinguished. 
It marked the individual, and was common- 
ly written with one letter; as “A.” for “Au- 
lus;” “C.” for “Caius,” etc. Adams, Rom. 
Ant, 35. 


PR/AEPOSITUS. In old English law. An of- 
ficer next in authority to the alderman of a 
hundred, called “prepositus regius;” or a 
’ steward or bailiff of an estate, answering to 
the “wienere.? . 
Also the person from whom descents are 
traced under the.old canons, 


PRAEPOSITUS ECCLESIÆ. A church-reeve, 
or warden. Spelman. oe, us 
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PR/EPOSITUS VILLAE. A constable of a 
town, or petty constable, 


Prepropera consilia raro sunt prospera. 4 
Inst. 57. Hasty counsels are rarely prosper- 
ous. 


PRAESCRIPTiO. Lat. In the civil law. 
That mode of acquisition whereby one be- 
comes proprietor of a thing on the ground ` 
that he has for a long time possessed it as 
his own; prescription. Dig. 41, 3. It was 
anciently distinguished from “usucapio,” (q. 
v.) but was blended with it by Justinian. 


Prescriptio est titulus ex usu et tempore sub- 
stantiam capiens ab auctoritate. legis. Co. 
Litt. 118. Prescription is a title by author- 
ity of law, deriving its force from use and 
time. 


Prescriptio et executio non pertinent ad valor- 
em contractus, set ad tempus et modum actionis 
instituende. Prescription and execution do 
not affect the validity of the contract, but the 
time and manner of bringing an action. 
Pearsall v. Dwight, 2 Mass. 84, 3 Am. Dec. 
35; Decouche v. Savetier, 3 Johns. Ch. (N. 
Y.) 190, 219, 8 Am. Dec. 478. i 


PRÆSCRIPTIONES. Lat. In Roman law. 
Forms of words (of a qualifying character) 
inserted in the formule in which the claims 
in actions were expressed; and, as they oc- 
cupied an early place in the formule, they 
were called by this name, i. e., qualifications 
preceding the claim. For-example, in an ac- 
tion to recover the arrears of an annuity, 
the claim was preceded by the words “so far 
as the annuity is due and unpaid,” or words 
to the like effect, (“cujus rei dies fuit.”’) 
Brown, 


Presentare nihil aliud est quam presto dare 
seu offere. To present is no more than to 
give or offer on the spot. Co, Litt. 120. 


Praesentia corporis tollit errorem nominis; et 
veritas nominis tollit errorem demonstrationis. 
The presence of the body cures error in the 
name; the truth of the name cures an error 
of description, Broom, Max. 637, 639, 640. 


PRAESES. Lat. In Roman law. .A president 
or goyernor. Called a “nomen generale,’ in- 
eluding pro-consuls, legates, and all who gov- 
erned provinces. ` 


PRÆSTARE. Lat. In Roman law. “Pre- 
stare” meant to make good, and, when used 
in conjunction with the words “dare,” “fa- 
cere,” “oportere,” denoted obligations of a per- 
sonal character, as opposed to real: rights. 


Prestat cautela quam medela. Prevention is 
better than cure. Co. Litt. 304b.. 


PR/ESTITA ROLLS. In. these. were. entered 
the sums of money which issued out of the 
royal treasury, by way of imprest, advance, 
or accommodation, in the 12th year of King 
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John; also roll of the 7th, and one of the 
14th, 15th and 16th years of the same reign. 
See Record Commission (1844). 


Presumatur pro Justitia sententiæ. The pre- 
sumption should be in favor of the justice of 
a sentence. Best, Ev. Introd, 42. 


Presumitur pro legitimatione. The presump- 
tion is in favor of legitimacy. 1 Bl. Comm. 
457; 5 Coke, 980. 


Presumitur pro negante. It is presumed for 
the negative. The rule of the house of lords 


when the numbers are equal on a motion. 


Wharton. 
PRAESUMPTIO, Lat. Presumption; a pre- 
sumption. Also intrusion, or the unlawful 


taking of anything. 


Prasumptio, ex eo quod plerumque fit. 
sumptions arise from what generally happens. 
Post v. Pearsall, 22 Wend. (N. Y.) 425, 475. 


PRAESUMPTIO FORTIOR. A strong pre- 
sumption; a presumption of fact entitled to 
great weight. One which determines the tri- 
bunal in its belief of an alleged fact, with- 
out, however, excluding the belief of the pos- 
sibility of its being otherwise; the effect of 
which is to shift the burden of producing evi- 


dence to the opposite party, and, if this proof ' 


be not made, the presumption is held for 
truth. Hub. Prel. J. C. lib, 22, tit. 8, n. 16; 
Burrill, Cire, Ev. 66. 


PRAESUMPTIO HOMINIS. ‘The presumption 
of the man or individual; that is, natural 
presumption unfettered by strict rule. 


PR/ESUMPTIO JURIS. A legal presumption 
or presumption of law; that is, one in which 
the law assumes the existence of something 
until it is disproved by evidence; a condi- 
tional, inconclusive, or rebuttable presump- 
tion. Best, Ev. § 43. 


PR-ESUMPTIO JURIS ET DE JURE. Apre- 
sumption of law and of right; a presumption 
which the law will not suffer to be contra- 
dicted; a conclusive or irrebuttable presump- 
tion. 


PRAESUMPTIO MUCIANA. In Roman law. 
A presumption of law that property in the 
hands of a wife came to her as a gift from her 
husband and was not acquired from other 
sources; available only in doubtful cases and 
until the contrary is shown. See Mackeld. 
Rom. Law, § 560. ` 


Præsumptio violenta płena probatio. Co, Litt. 
6b. Strong presumption is full proof. 


Presumptio violenta vaiet in lege. Strong pre- 
sumption is of weight in law. Jenk. Cent. p. 
56, case 3. 


Presumptiones sunt conjecture ex signo veri- 
simili ad probandum assumptæ. Presumptions 


Pre- 


PRAGMATICA 


are conjectures from probable proof, assumed 
for purposes of evidence, J. Voet, Com. ad 
Pand. 1. 22, tit. 3, n. 14. 


PRÆTERITIO. Lat. A passing over or 
omission. Used in the Roman law. to describe 
the act of a testator in excluding a given heir 
from the inheritance by silently passing him 
by, that is, neither instituting nor formally 
disinheriting him. See Mackeld. Rom. Law, 
§ 711. 


Pratextu liciti non debet admitti illicitum. 
Under pretext of legality, what is illegal 
ought not to be admitted. Wing. Max. p. 728, 
max. 196. 


PRAETEXTUS. Lat. A pretext; a pretense 
or color. Prwteztu cujus, by pretense, or un- 
der pretext whereof. 1 Ld. Raym. 412. 


PRAETOR. Lat. In Roman law. A munici- 
pal officer of the city of Rome, being the 
chief judicial magistrate, and possessing an 
extensive equitable jurisdiction. 


PR/ETOR FIDEI-COMMISSARIUS. In the 
civil law. A special prætor created to pro 
nounce judgment in cases of trusts or fidei- 
commissa. Inst. 2, 23, 1. 


PRAEVARICATOR. Lat. In the civil law. 
One who betrays his trust, or is unfaithful 
to his trust. An advocate who aids the op- . 
posite party by betraying his client’s. cause, 
Dig. 47, 15, 1. - f 


PRÆVENTO TERMINO. In old Scotch prac- 
tice. A form of action known in the forms 
of the court of session, by which a delay to 
discuss a suspension or advocation was got 
the better of. Bell 


PRAGMATIC SANCTION. 
In French Law - 

A solemn ordinance or decree of a sovereign 
dealing with matters of primal importance and 
regarded as constituting a part of the fun- 
damental law of the land. It originated in the 
Byzantine Empire; in later European history 
it was especially used to designate an ordi- 
nance of Charles VI, emperor of Germany, is- 
sued April, 1713, to settle the succession on his 
daughter, Maria Theresa. . It, was ratified by 
the Great Powers. On the death of the em- 
peror, it was repudiated by. Prussia, France 
and others, which led to the War. of the Aus- 
trian Succession. Int. Encyel. 


In the Civil Law 
The answer given by the emperors on ques- 
tions of law, when consulted by a corporation 
or the citizens of a province or of a munici- 
pality. Lec. El. Dr. Rom. § 53. 


PRAGMATICA. In Spanish eolonial law. An 
order emanating from the sovereign, and dif- 
fering from a cedula only in form and in the 
mode of promulgation. Schm. Civil Law, 
Introd. 93, note. 


PRAIRIE 


PRAIRIE. An extensive tract of level or 
rolling land, destitute of trees, covered with 
coarse grass, and usually characterized by a 
deep, fertile soil. Webster. See Buxton v. 
Railroad Co., 58 Mo. 45; Brunell v. Hopkins, 
42 Iowa, 429. . 


PRATIQUE. A license for the master of a 
ship to traffic in the ports of a given country, 
or with the inhabitants of a given port, upon 
the lifting of quarantine or production of a 
clean bill of health. 


PRAXIS. Lat. Use; practice. 


Praxis judicum est interpres legum. Hob. 96. 
The practice of the judges is the interpreter 
of the laws. 


PRAY IN AID. In old English practice. To 
` call upon for assistance. In real actions, the 
tenant might pray in aid or call for assistance 
of another, to help him to plead, because of 
the feebleness or imbecility of his own estate, 
3 Bl. Comm. 300. 


PRAYER. The request contained in a bill in 
equity that the court will grant the process, 
aid, or relief which the complainant desires. 
Also, by extension, the term is applied to that 
part of the bill which contains this request. 


PRAYER OF PROCESS is a petition with. 


which a bill in equity used to conclude, to 
the effect that a writ of subpcena might issue 
against the defendant to compel him to an- 
swer upon oath all the matters charged 
against him in the bill. 


PREAMBLE. A clause at the beginning of a 
constitution or statute explanatory of the 
reasons for its enactment and the objects 
sought to be accomplished. See Townsend v. 
State, 147 Ind. 624, 47 N. B. 19, 37 L. R. A. 
294, 62 Am. St. Rep. 477; Fenner v. Luzerne 
County, 167 Pa. 682, 81 A. 862; Lloyd v. 
Urison, 2 N. J. Law, 224; Coverdale v. Ed- 
wards, 155 Ind. 874, 58 N. E. 495; Noice v. 
Schnell, 101 N. J. Eq. 252, I87 A. 582, 586, 
52 A-L. R. 965; Huntworth v. Tanner, 87 
Wash. 670, 152 P. 528, 525, Ann. Cas. 1917D, 
676, 


PREAPPOINTED EVIDENCE. The kind 
and degree of evidence prescribed in advance 
(as, by statute) as requisite for the proof of 
certain facts or the establishment of certain 
instruments. It is opposed to casual evidence, 
which is left to grow naturally out of the 
surrounding circumstances. 


PREAUDIENCE. The right of being heard 
before another. A privilege belonging to the 
English bar, the members of which are en- 
titled to be heard in their order, according 
to rank, beginning with the king’s attorney 
general, and ending with barristers at large. 
3 Steph. Comm, 387, note. 


PREBEND. in English ecclesiastical law. 
A stipend granted in cathedral churches; 
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also, but improperly, a prebendary. A 
simple. prebend is merely a revenue; a 
prebend with dignity has some jurisdic- 
tion attached to it. The term “prebend” 
is generally confounded with “canonicate;” 
but there is a difference between them. The 
former ig the stipend granted to an ec- 
clesiastic in consideration of his officiating 
and serving in the church; whereas the 
eanonicate is a mere title or spiritual quality 
which may exist independently of any 
stipend. 2 Steph. Comm. 674, note. 


PREBENDARY. An _ ecclesiastical person 
serving on the staff of a cathedral, and re- 
ceiving a stated allowance or stipend from the 
income or endowment of the cathedral, in 
compensation for his services. 


PRECARIZE, or PRECES. Day-works 
which the tenants of certain manors were 
bound to give their lords in harvest time. 
Magne precaria was a great or general reap- 
ing day. Cowell. 


PRECARIOUS. Liable to be returned or ren- 
dered up at the mere demand or request of 
another; hence held or retained only on suf- 
ferance or by permission; and by an exten- 
sion of meaning, doubtful, uncertain, danger- 
oug, very liable to break, fail, or terminate. 


PRECARIOUS CIRCUMSTANCES. The cir- 
cumstances of an executor are precarious, 
within the meaning and intent of a statute, 
only when his character and conduct present 
such evidence of improvidence or recklessness 
in the management of the trust-estate, or of 
his own, as in the opinion of prudent and 
discreet men endangers its security. Shields 
v. Shields, 60 Barb. (N. Y.) 56. 


PRECARIOUS LOAN. A bailment by way of 
loan which is not to coutinue for any fixed 
time, but may be recalled at the mere will 
aud pleasure of the lender. 


PRECARICUS POSSESSION. In modern 
civil law, possession is called “precarious” 
which one enjoys by the leave of another and 
during his pleasure. Civ. Code La. art. 8556, 
subd. 25. 


PRECARIOUS RIGHT. The right which the 
owner of a thing transfers to another, to en- 
joy the Same until it shall please the owner 
to revoke it, 


PRECARIOUS TRADE. In international 
law. Such trade as may be carried on by a 
neutral between two belligerent powers by 
the mere sufferance of the latter. 


PRECARIUM. Tat. In the civil law. A 
convention whereby one allows another. the 
use of a thing or the exercise of a right gra- 
tuitously till revocation. The bailee acquires 
thereby the lawful possession of the thing, 
except in certain cases.. The ballor can rede- 


toand.the thing. at any time, even should. he 
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have allowed it to the bailee for.a designated 
period. Mackeld. Rom. Law, § 447. 


PRECATORY. Having the nature of prayer, 
request, or entreaty; conveying or embody- 
ing a recommendation or advice or the ex- 
pression of a wish, but not a positive com- 
mand or direction. 


PRECATORY TRUST. A trust created by 
certain words, which are more like words of 
entreaty and permission than of command or 
certainty. Examples of such words, which 
the courts have held sufficient to constitute a 
trust, are “wish and request,” “have fullest 
confidence,” “heartily beseech,” and the like, 
Rapalje & Lawrence. . See Hunt v. Hunt, 18 
Wash, 14, 50 P. 578; Bohon v. Barrett, 79 Ky. 
378; Aldrich v. Aldrich, 172 Mass. 101, 51 N. 
D. 449; Keplinger v. Keplinger, 185 Ind. 81, 
113 N. E. 292, 293; Simpson v. Corder, 185 
Mo. App. 398, 170 S. W. 357, 358; Paton v. 
Baugh (Tex. Civ. App.) 265 S. W. 250, 254. 


PRECATORY WORDS. Words of entreaty, 
request, desire, wish, or recommendation, em- 
ployed in wills, as distinguished from direct 
and imperative terms. 1 Williams, Ex’rs, 88, 
89, and note. And see Pratt v. Miller, 23 Neb. 
496, 37 N. W. 263; Pratt v. Pratt Hospital, 
88 Md. G10, 42 A. 51; Wemme v. First Church 
of Christ, Scientist, of Portland, 110 Or. 179, 
219 P. 618, 627. 


PRECAUTION. A measure taken beforehand 
to ward off evil or secure good or success. 
Harris v. Hicks, 143 Ark. 618, 221 8. W. 472, 
473. 


PRECEDENCE, or PRECEDENCY. The act 
or state of going before; adjustment of place. 
The right of being first placed in a certain 
order. 


PRECEDENCE, PATENT OF. In English 
law. A grant from the crown to such bar- 
risters as it thinks proper to honor with that 
mark of distinction, whereby they are entitled 
to such rank. and preaudience as are assigned 
in their respective patents. 3 Steph. Comm. 
274. 


PRECEDENT. An adjudged case or decision 
of a court of justice, considered as furnishing 
an example or authority for an identical or 
similar case afterwards arising or a similar 
question of law. 

A draught of a conveyance, settlement, will, 
pleading, bill, or other legal instrument, 
which is considered worthy to serve as a pat- 
tern for future instruments of the same na- 
ture. 


PRECEDENT CONDITION. Such as must 
happen or be performed before an estate can 
yest or be enlarged. See Condition Precedent. 


PRECEDENTS SUB SILENTIO. Silent uni- 
form course of practice, uninterrupted though 
not supported by legal decisions. See Calton 


PRECES- PRIMARIZ: 


v. Bragg, 15 East, 226; Thompson v. Musser, 
1 Dall, 464, 1 L. Ed. 222, 


Precedents that pass sub silentio are of little 
or no authority. 16 Vin. Abr. 499. 


PRECEDING. The word “preceding” gen- 
erally means “next before.” Smith v. Gibson, 
191 Ala. 305, 68 So. 143. 


PRECEPARTIUM. The continuance of a suit 
by consent of both parties. Cowell. 


PRECEPT. 


In English and American Law 


An order or direction, emanating from au- 
thority, to an officer or body of officers, com- 
manding him or them to do some act within 
the scope of their powers, 


Precept is not to be confined to civil proceedings, 
and is not of a more restricted meaning than “proc- 
ess.” It includes warrants and processes in criminal 
as well as civil proceedings. Adams v. Vose, 1 
Gray (Mass.) 51, 58. 


“Precept” means a commandment in writ- 
ing, sent out by a justice of the peace or 
other like officer, for the bringing of a per- 
son or record before him. Cowell. 

The direction formerly issued by a sheriff 
to the proper returning officers of cities and 
boroughs within his jurisdiction for the elec- 
tion of members to serve in parliament. 1 Bl. 
Comm, 178. 

The direction by the judges or commission- 
ers of assize to the sheriff for the summoning 
a sufficient number of jurors. 3 Steph. Comm. 
516. 

The direction issued by the clerk of the 
peace to the overseers of parishes for making 
out the jury lists. 3 Steph. Comm. 516, note. 


In Old English Criminal Law 
Instigation to commit a crime. 


Bract. fol. 
138b; Cowell. 
In Scotch Law 
An order, mandate, or warrant to do some 


act. The precept of seisin was the order of 
a superior to his bailie, to give infeftment 
of certain lands to his vassal. Bell. 


In Old French Law 


A kind of letters issued by the king in sub- 
version of the laws, being orders to the judges 
to do or-tolerate things contrary to law. 


PRECEPT OF CLARE CONSTAT. A deed in 
the Scotch law by which a superior acknowl- 
edges the title of the heir of a deceased vassal 
to succeed to the lands. 


PRECES. Lat. In Roman law. Prayers. 
One of the names of an application to the 
emperor. Tayl. Civil Law, 230. 


PRECES PRIMARIÆ. In English ecclesias- 
tical law. A right of the crown to name to 
the first prebend that becomes vacant after 


PRECINCT 


the accession of the sovereign, in every church 
of the empire. This right was exercised by 
the crown of England in the reign of Edward 
I. 2 Steph. Comm. 670, note. 


PRECINCT. A constable’s or police district. 
The immediate neighborhood of a palace or 
court. An election district created for con- 
venient localization of polling places. See 
Union Pac. Ry. Co. v. Ryan, 5 8. Ct. 601, 113 
U. S. 516, 28 L. Ed. 1098; Railway Co. v. 
Oconto, 50 Wis. 189, 6 N. W. 607, 36 Am. 
Rep. 840; State v. Anslinger, 171 Mo. 600, 
71 5S. W. 1041; Jarman y. Bennett, 207 Ala. 
654, 93 So. 650, 651. 


PRECIPE. Another form of the name of the 
written instructions to the clerk of court; 
also spelled “precipe,” (q. v.) 


PRECIPITATION. MHastening occurrence of 
event or causing to happen or come to crisis 
suddenly, unexpectedly or too soon. Knock v. 
Industrial Aec. Commission of California, 200 
Cal. 456, 258 P. 712, 714. 


PRECIPITIN TEST. Precipitins are forma- 
tions in the blood of an animal induced by 
repeated injections into its veins of the blood- 
serum of an animal of another species; and 
their importance in diagnosis lies in the fact 
that when the blood-serum of an animal so 
treated.is mixed with that of any animal of 
the second species (or a closely related species) 
and the mixture kept at a temperature of 
about 98 degrees for several hours, a visible 
precipitate will result, but not so if the sec- 
ond ingredient of the mixture is drawn from 
an animal of an entirely different species. In 
medico-legal practice, therefore, a suspected 
stain or clot having been first tested by oth- 
er methods and demonstrated to be blood, the 
question whether it is the blood of a human 
being or of other origin is resolved by mixing 
a solution of it with a quantity of blood-serum 
taken from a rabbit or some other small an- 
imal which has been previously prepared by 
injections of human blood-serum, After treat- 
ment as above described, the presence of a 
precipitate will furnish strong presumptive 
evidence that the blood tested was of human 
origin. The test is not absolutely conclusive, 
for the reason that blood from an anthropoid 
ape would produce the same result, in this 
experiment, as human blood. But if the al- 
ternative hypothesis presented attributed the 
blood in question to some animal of-an unre- 
lated species (as, a dog, Sheep, or horse) the 
precipitin test could be fully relied on, as also 
in the case where no precipitate resulted. 


PRECIPUT. In French law. A portion of an 
estate or inheritance which falls to one of the 
co-heirs over and above his equal share with 
- the rest, and which is to be taken out before 
partition is made. 


PRECISE. Having determinate limitations. 


Wall y. Pierpont,.119 Kan. 420, 240 P. 251; 
258. © i 
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PRECLUDI NON. Lat. In pleading. The 
commencement of a replication to a plea in 
bar, by which the plaintiff “says that, by rea- 
son of anything in the said plea alleged, he 
ought not to be barred from having and main- 
taining his aforesaid action against him, the 
said defendant, because he says,” ete. Steph. 
Pl. 440. 


PRECOGNITION. In Scotch practice. Pre- 
liminary examination. The investigation of 
a criminal case, preliminary to committing 
the accused for trial. 2 Alis. Crim. Pr. 184. 


PRECOGNOSCE. In Scotch practice, To ex- 
amine beforehand. Arkley, 232. 


PRECONIZATION. Proclamation. 


PRECONTRACT. A contract or engagement 
made by a person, which is of such a nature 
as to preclude him from lawfully entering into 
another contract of the same nature. See 1 
Bish. Mar. & Div. §§ 112, 272. 


PREDECESSOR. One who goes or has gone 
before; the correlative of “successor.” One 
who has filled an office or station before the 
present incumbent. Applied to a body politic 
or corporate, in the Same sense as “ancestor” 
is applied to a natural person. Lorillard Co. 
v. Peper (C. C.) 65 F. 598. 


In Scotch Law 
An ancestor, 1 Kames, Eq. 371. 


PREDIAL SERVITUDE. A real or predial 
servitude is a charge laid on an estate for the 
use and utility of another estate belonging to 
another owner. Civil Code La. art. 647. See 
Preedial Servitude, 


PREDICATE. In logic. That which is said 
concerning the subject in a logical proposi- 
tion; as, “The law is the perfection of com- 
mon sense.” “Perfection of common sense,” 
being affirmed concerning the law, (the sub- 
ject,) is the predicate or thing predicated. 
Wharton; Bourland v. Hildreth, 26 Cal. 232: 


PREDOMINANT. Something greater. or su- 
perior in power and influence to others with 
which it is connected or compared. Matthews 
v, Bliss, 22 Pick. (Mass.) 53. 


PRE-EMPTION. 


In Internaticnal Law 


The right of pre-emption is the right of a 
nation to detain the merchandise of strangers. 
passing through her territories or seas, in or- 
der to afford to her subjects the preference of 
purchase, 1 Chit. Com, Law, 103. 


According to general modern usage the doctrine. 
of pre-emption, as applied in time of war rests upon 
the distincfion between articles which are contra- 
band (q. v.) universally, and those which are con- 
traband only under the particular circumstances of 
the case. The carrying of the former class entails. 
the penalty of confiscation, either of ship or cargo. 
or both. The latter class, while confiscable accord-. 
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ing to strict law, are sometimes merely subjected 
to the milder belligerent right of pre-emption, which 
fs regarded as a fair compromise between the right 
of the belligerent te seize, and the claim of the 
neutral to export his native commodities, though im- 
mediately subservient to the purpose of hostility; 
3 Phill. Int. L. 450; 1 C. Rob. 241. The right of 
pre-emption is said to be rather a waiver of a great- 
er right than a right itself; an indulgence to the 
neutral rather than a right of the belligerent; 
Ward, Contraband 196. . 


In English Law 


The first buying of a thing. A privilege 
formerly enjoyed by the crown, of buying up 
provisions and other necessaries, by the inter- 
vention of the king’s purveyors, for the use of 
his royal household, at an appraised valua- 
tion, in preference to all others, and even 
without consent of the owner. 1 Bl. Comm. 
287; Garcia v. Callender, 125 N. Y. 307, 26 
N. E. 283. 

In the United States 


In the United States the right of pre-emp- 
tion is a privilege accorded by the govern- 
ment to the actual settler upon a certain lim- 
ited portion of the public domain, to purchase 
such, tract at a fixed price to the exclusion of 
all other applicants. Nix v. Allen, 112 U. 8. 
129, 5 S. Ct. 70, 28 L. Ed. 675; Bray v. Rags- 
dale, 58 Mo. 170. 


PRE-EMPTION CLAIMANT. One who has 
settled upon land subject to pre-emption, with 
the intention to acquire title to it, and has 
complied, or is proceeding to comply, in good 
faith, with the requirements of the law to per- 
fect his right to it. Hosmer v. Wallace, 97 U. 
S. 575, 581, 24 L. Ed. 1130. 


PRE-EMPTION ENTRY. See Entry, 


PRE-EMPTION RIGHT. The right given to 
settlers upon the public lands of the United 
States to purchase them at a limited price in 
preference to others. 


PRE-EMPTIONER. One who, by settlement 
upon the public land, or by cultivation of a 
portion of it, has obtained the right to pur- 
chase a portion of the land thus settled upon 
or cultivated, to the exclusion of all other per- 
sons. Dillingham v, Fisher, 5 Wis. 480. And 
see Doe v. Beck, 108 Ala. 71, 19 So. 802. 


PREFECT. In French law. The name given 
to the public functionary who is charged in 
chief with the administration of the laws, in 
each department of the country. Merl. Ré- 
pert. See Crespin v. U. S., 168 U. S. 208, 18 
S. Ct. 58, 42 L. Ed. 438. The term is also 
used, in practically the same sense, in Mexico. 
But in New Mexico, a prefect is a probate 
judge. 


PREFER. To bring before; to prosecute; 
to try; to proceed with. Thus, preferring an 
indictment signifies prosecuting or trying an 
indictment. 


PREFERENTIAL ASSIGNMENT 


To give advantage, priority, or privilege; 
to select for first payment, as to prefer one 
creditor over others. 


PREFERENCE. The paying or securing to 
one or more of his creditors, by an insolvent 
debtor, the whole or a part of their claim, to 
the exclusion of the rest. The act of an insol- 
vent debtor who, in distributing his property 
or in assigning it for the benefit of his credi- 
tors, pays or secures to one or more creditors 
the full amount of their claims or a larger 
amount than they would be entitled to receive 
on a pro rata distribution. Citizens’ State 
Bank of Chautauqua v. First Nat. Bank of 
Sedan, 98 Kan. 109, 157 P. 392, 394, L. R. A. 
1917A, 696; In re Bloomberg (D. C.) 253 F. 
94, 96. 


The trustee in bankruptcy, to establish a recov- 
erable “preference” under the Federal Bankruptcy 
Act, must show a transfer of property or money to 
the creditor, during insolvency and within four 
months of bankruptcy, that the creditor had reason- 
able grounds for believing that the bankrupt was 
then insolyent, and that the effect of the transfer 
was to give the creditor a greater percentage of his 
debt than other creditors of the same class. Walker 
v. Wilkinson (C. C. A.) 296 F. 850, 852. There must 
be a parting with the bankrupt’s property for the 
benefit of the creditor and a subsequent diminution 
of his estate; Continental & Commercial T. & 8. 
Bk. v. Trust Co., 33 S. Ct. 829, 229 U. S. 485, 57 L. Ed. 
1268; N. Bk. of Newport v. Bank, 32 S. Ct. 633, 225 
U. S. 178, 56 L. Ed, 104. 


Also the right held by a creditor, in virtue 
of some lien or security, to be preferred above 
others (i. e., paid first) out of the debtor's as- 
sets constituting the fund for creditors. See 
Pirie v. Chicago Title & Trust Co., 182 U. 8. 
438, 21 8. Ct. 906, 45 L. Ed. 1171; Ashby v. 
Steere, 2 Fed. Cas. 15; Chadbourne v. Har- 
ding, 80 Me. 580, 16 A. 248; Chism v. Citi- 
zeus’ Bank, 77 Miss. 599, 27 So. 637; In re 
Ratliff (D. C.) 107 F. 80; In re Stevens, 38 
Minn, 432, 38 N. W. 111. 


PREFERENCE SHARES. A term used in 
English law to designate a new issue of shares 
of stock in a company, which, to facilitate the 
disposal of them, are accorded a priority or 
preference over the original shares. 

Such shares entitle their holders to a pref- 
erential dividend, so that a holder of them 
is entitled to have the whole of his dividend 
(or so much thereof as represents the extent 
to which his shares are, by the constitution 
of the company, to be deemed preference 
shares) paid before any dividend is paid to 
the ordinary shareholders. Mozley & Whit- 
ley. 


PREFERENTIAL ASSIGNMENT. An as- 
signment of property for the benefit of credi- 
tors, made by an insolvent debtor, tn which 
it is directed that a preference (right to be 
paid first in full) shall be given to a ereditor 
or creditors therein named. 


PREFERENTIAL DEBTS 


PREFERENTIAL DEBTS. Preferential 
debts, in bankruptcy, are those prior to all 
others; as, wages of a clerk, servant, or 
worknian, rates due and taxes, Brett, Comm, 
890. 


PREFERRED. Possessing or accorded a pri- 
ority, advantage, or privilege. Generally de- 
noting.a prior or superior claim or right of 
payment as against another thing of the 
same kind or class. See State v. Cheraw & 
©. R. Co., 16 S. C. 528. 


PREFERRED DEBT. A demand which has 
priority ; which is payable in full before oth- 
ers are paid at all. i 


PREFERRED DIVIDEND. See Dividend. 


PREFERRED DOCKETS. Lists of prefer- 
ence cases prepared by the clerks when the 
cases are set for trial. King v. New Orleans 
Ry. & Light Co., 140 La. 843, 74 So. 168, 169, 


PREFERRED STOCK. See Stock, 
PREFET. 


In French Law 
A chief officer invested with the superin- 
tendence of the administration of the laws in 
each department. Merlin, Répert. 


PREGNANCY. In medical jurisprudence. 


1402 


and not necessarily an enmity or Ul will against 
either party. Com. v. Webster, 5 Cush. (Mass.) 297, 
52 Am. Dec. 711; Hamill v. Joseph Schlitz Brewing 
Co., 165 Iowa, 266, 148 N. W. 99, 109. 


Prejudice of judge is the presence of such 
a state of feeling as will incline the judge 
against defendant in his rulings and instruc- 
tions on the trial. State v. Williams, 197 Io- 
wa, 818, 197 N. W. 991, 998. 

“Prejudice” also means injury, loss, or dam- 
nification, anything which places party in a 
more unfavorable position. Roberto v, Ca- 
tino, 140 Md. 38, 116 A. 873, 875. 

A person is “prejudiced” in the legal sense, 
when a legal right is invaded by an act com- 
plained of or his pecuniary interest is directly 
affected by a decree or judgment. Glos v. Peo- 
ple, 259 Ill. 232, 102 N, E. 763, 766, Ann. Cas, 
19140, 119. Where an offer or admission is 
made “withcut prejudice,” or a motion is de- 
nied or a bill in equity dismissed “without 
prejudice,” it is meant as a declaration that 
no rights or privileges of the party concerned 
are to be considered as thereby waived or 
lost, except in so far as may be expressly con- 
ceded or decided. See also Dismissal With- 
out Prejudice. 


PRELATE. A clergyman of a superior or- 
der, as an archbishop or a bishop, having au- 
thority over the lower clergy; a dignitary of 
the church. Webster. 


The state of a female who has within her | 


ovary or womb a fecundated germ. Dungl. 
Med. Dict. 

“Pregnancy” is the existence of the condi- 
tion beginning at the moment of conception 
and terminating with delivery of the child. 
State v. Loomis, 90 N. J. Law, 216, 100 A. 160, 
161; Gray v. State, 77 Tex. Cr. R. 221, 178 S. 
W. 337, 338. 


Extra uterine or ectopic pregnancy is the develop- 
ment of the ovum outside of the uterine cavity, as 
in. the Fallopian tubes or ovary. Extra uterine 
pregnancy eommonly terminates by rupture of the 
sac, profuse internal hemorrhage, and death if not 
relieved promptiy by a surgical operation. 


PREGNANCY, PLEA OF. A plea which a 
woman capitally convicted may plead in stay 
of execution; for this, though it is no stay of 
judgment, yet operates as a respite of execu- 
tion until she is delivered. Brown. 


PREGNANT NEGATIVE. See Negative Preg- 
nant. 


PREJUDICE. A forejudgment; bias; pre- 
conceived opinion. A leaning towards one 
side of a cause for some reason other than a 
conviction of its justice. Willis v. State, 12 
Ga. 449; Hungerford v. Cushing, 2 Wis. 405; 
State v. Anderson, 14 Mont. 541, 87 P. 1; 
Hinkle v. State, $4 Ga. 595, 21 S. E. 595; 
Keen v. Brown, 46 Fla. 487, 35 So. 401; Tege- 
ler v. State, 9 Okl. Or. 188, 130 P. 1164, 1167. 


The word “prejudice” seemed to imply nearly the 
same thing as “opinion,” a prejudgment of the case, 


PRÉLÈVEMENT. Fr. In French law. A 
preliminary deduction; particularly, the por- 
tion or share which one member of a firm is 
entitled to take out of the partnership assets 
before a division of the property is made be- 
tween the partners. 


PRELIMINARY. Inircductory; initiatory: 
preceding; temporary and provisional; as 
preliminary examination, injunction, articles 
of peace, ete. 


PRELIMINARY ACT. In English admiralty 
practice. A document stating the time and 
place of a collision between vessels, the names 
of the vessels, and other particulars, required 
to be filed by each solicitor in actions for 
damage by such collision, unless the court 
or a judge shall otherwise order. Wharton. 


PRELIMINARY EXAMINATION OR HEAR- 


ING. See Hearing. 


PRELIMINARY INJUNCTION. 
tion. 


See Injunc- 


d 
PRELIMINARY PROOF. In insurance. The 
first proof offered of a loss occurring under 
the policy, usually sent in to the underwrit- 
ers with the notification of claim, 


PREMEDITATE. To think of an act be- 
forehand; to contrive and design; to plot or 
lay plans for the execution of a purpose. See 
Deliberate. f 
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PREMEDITATED DESIGN. “Premeditated 
design” in homicide cases is merely the men- 
tal purpose, the formed intent, to take human 
life. Radej v. State, 152 Wis. 503, 140 N. W. 
21, 22. ` 


PREMED!TATEDLY. ‘Thought of before- 
hand, for any length of time, however short. 
State v..Young, 314 Mo. 612, 286 S. W. 29, 34; 
State v. Johnson, 92 Kan. 441, 140 P. 839, 840. 


PREMEDITATION. The act of meditating in 
advance; deliberation upon a contemplated 
-act: plotting or contriving; a design formed 
to do something before it is done. See State 
v. Spivey, 182 N. C. 989, 43 S. E. 475; Fahne- 
stock v. State, 23 Ind. 231; Com. v. Perrier, 
3 Phila. (Pa.) 232; Atkinson v. State, 20 Tex. 
531; State v. Reed, 117 Mo. 604, 23 S. W. 886; 
King v. State, 91 Tenn. 617, 20 S. W. 169; 
State v. Carr, 58 Vt. 46; State v. Dowden, 
118 N. ©. 1145, 24 S. Ẹ. 722; Savage v. State, 
18 Fla. 965; Com. v. Drum, 58 Pa. 16; State 
v, Lindgrind, 33 Wash. 440, 74 P. 565; State 
v. Terry, 173 N. C. 761, 92 S. E. 154, 155; 
Parker v. State, 24 Wyo. 491, 161 P. 552, 554. 

“Premeditation” is a prior determination 
to do an act, but such determination need not 
exist for amy particular period before it is 
earried into effect. State v. Cameron, 166 
N. C. 379, 81 S. E. 748, 749; Powell v. State, 
‘98 Fla. 756, 112 So. 608, 610; Csanyi v. Csan- 
yi, 93 N. J. Bg. 11, 115 A. 76, 78; Common- 
wealth vy. Dreher, 274 Pa. 325, 118 A. 215, 216. 


Premeditation differs essentially from will, which 
constitutes the crime; because it supposes, besides 
an actua} will, a deliberation, and a continued per- 
aistence. 


PREMIER. A principal minister of state; 
the prime minister. f ‘ 


PREMIER SERJEANT, THE QUEEN’S. 
‘This officer, so constituted by letters patent, 
has preaudience over the bar after the at- 
torney and solicitor general and quecn’s advo- 
cate. 3 Steph. Comm. (7th Ed.) 274, ncte. - 


PREMISES. That which is put before; that 
which precedes; the foregoing statements. 
Thus, in logic, the two introductory proposi- 
tions of the syllogism are called the “prem- 
ises,” and from them the conclusion is de- 
duced. So, in pleading, the expression “in 
consideration of the premises” means “in 
consideration of the matters hereinbefore 
stated.” See Teutonia F. Ins. Co. v. Mund, 
102 Pa. 93; Alaska Imp. Co. v. Hirsch, 119 
Cal. 249, 47 P. 124; Meese v. Northern Pac. 
Ry. Co. (C. C. A.) 211 F. 254, 259. - 


In Conveyancing 


That part of a deed which precedes the 
habendum, in which are set forth the names 
of the parties with their titles and additions, 
and in which are recited such deeds, agree- 
ments, or matters of fact as are necessary 
to explain the reasons upon which the pres- 
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ent transaction is founded: and it is here, 
also, the consideration on which it is made is 
set down and the certainty of the thing grant- 


‘ed. 2 Bl. Comm. 298. And see Miller v, Gra- 
. ham, 47 S. C. 288, 25 S. E. 165; Brown v. 


Manter, 21 N. H. 533, 53 Am. Dec. 223; Rouse 
v. Steamboat Co., 59 Hun, 80, 13 N. ©. S. 126; 
Liles v. Pitts, 145 La. 650, 82 So: 735, 738. 


In Estates 


` Lands and tenements; an estate; land and 
buildings therecn; the subject-matter of a 
conveyance. McSherry v. Heimer, 132 Minn. 
260, 156 N. W. 130, 182; M. M. Rowe Co. v. 
Wallerstein, 145 Va. 191, 183 S. E. 669, 670; 
F. F. Proctor Troy Properties Co. v. Dugan 
Store, 181 N. Y. S. 786, 788, 191 App. Div. 685; 
Merchants’ & Mfrs.’ Lloyd’s Ins. Exch. v. 
Southern Trading Co. of Texas (Tex. Civ. 
App.) 205 S. W. 352, 358. 


The term “premises” is used in common parlance 
to signify land, with its appurtenances: but its 
usual and appropriate meaning in a conveyance is 
the interest or estate demised or granted by the 
deed. New Jersey Zinc Co. v, New Jersey Frank- 
linite Co., 13 N. J. Eq. 322; In re Rohrbacher’s Es- 
tate, 168 Pa. 158, 32 A. 30; Cummings v. Dearborn, 
56 Vt. 441; State v. French, 120 Ind. 229, 22 N. E. 
108; Cooper v. Robinson, 302 Ill. 181, 134 N. E. 119, 
120. 


The area of land surrounding a house, 
and actually or by legal construction forming 
one inelosure with it. Ratzell v. State (OKL) 
228 P. 166, 168. ` 

The word is used to signify a distinct and 
definite locality. It may mean a room, shop, 
building, or other definite area. Robinson 
v. State, 143 Miss. 247, 108 So. 903, 905, or a 
distinct portion cf real estate. Ruble v. Ru- 
ble (Tex. Civ. App.) 264 S. W. 1018, 1020. 


“Premises,” as used in Workmen’s Compensation 
Act, embraces all property used in connection with 
the actual place of work, where the employer carries 
on the business in which the employee is engaged. 
Meucci v. Gallatin Coal Co., 279 Pa. 184, 123 A. 766, 
767. 

The words “premises” and “plant” are some- 
times distinguished; ‘‘premises” refers to place and 
territory, while “plant” includes place and territory, 
together with the appliances and things which go 
to make the facilities for the execution of the de- 
sign and purposes of the enterprise. Martin v. Mat- 
son Nay. Co. (D. C.) 244 F. 976, 977. 


The word is also used to denote the sub- 
ject-matter insured in a policy. 4 Campb. 89. 


In Equity Pleading 


The stating part of a bill. It contains a 
narrative of the facts and circumstances of 
the plaintiff’s case, and the wrongs of which 
he complains, and the names of the persons 
by whom done and against whom he seeks 
redress. Story, Eq. Pl. § 27. 


PREMIUM. The sum paid or agreed to be 
paid by an assured to the underwriter as 
the consideration for the insurance. 1 Phil. 
Ins. 205; State v. Pittsburg, ete., Ry. Co., 68 


PREMIUM 


Ohio St. 9, 67 N. E. 93, 64 L. R. A. 405, 96 Am. 
St. Rep. 635; Hill v. Insurance Co., 129 Mich. 
141, 88 N. W. 892; Wade v. National Bank 


of Commerce, 144 Minn. 187, 174 N. W. 889, © 
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A bounty or bonus; a consideration given 
to invite a loan or a bargain; as the consid- 
eration paid to the assignor by the assignee 
of a lease, or to the transferrer by the trans- 
feree of shares of stock, etc. So stock is 
said to be “at a premium” when its market 
price exceeds its nominal or face value. 
Rhode Island Hospital Trust Co. v. Arming- 
ton, 21 R. I. 38, 41 A. 571; White v. Williams, 
90 Md. 719, 45 A. 1001; Washington, etc., 
Assn v. Stanley, 38 Or. 319, 68 P. 489, 58 
L. R. A. 816, 84 Am. St. Rep. 793; Building 
Ass’n v. Eklund, 190 Ill. 257, 60 N. E. 521, 
52 L. R. A. 687; Boston & M. R. R. v, U.S. 
(C. ©. A.) 265 F. 578, 579. See Par. 

In granting a lease, part of the rent is 
sometimes capitalized and paid in a lump 
sum at the time the lease is granted. This 
is called a “premium.” 


Premium Note 
A promissory note given by the insured for 
, bart or all of the amount of the premium. 
Unearned Premium 


That portion which must be returned to 
insured on cancellation of policy. Ætna Ins, 
Co. v. Hyde, 315 Mo. 113, 285 8. W. 65, 71. 


PREMIUM PUDICITIZE. The price of chas- 
tity. A compensation for the loss of chastity, 
paid or promised to, or for the benefit of, a 
seduced female. ' 


PREMUNIRE. Sce Premunire. 


PRENDA.. In Spanish law. Pledge. White, 
New Recop. b. 2, tit. 7. 
PRENDER, PRENDRE. L. Fr. To take. 


The power or right of taking a thing without 
waiting for it to be offered. See A Prendre. 


PRENDER DE BARON. L. Fr. In old Eng- 
lish law. A taking of husband; marriage. 
An exception or plea which might be used 
to disable a woman from pursuing an appeal 
of murder against the killer of her former 
husband. Staundef. P. C. lib. 3, c. 59, 


PRENOMEN. (Lat.) The first or Christian 
name of a person. See Cas. Hardw. 286; 1 
Tayl. 148. 


PREPARATION. “Preparation” for offense 
consists in devising or arranging means or 
measures necessary for its commission, while 
attempt is direct movement toward commis- 
sion after preparations are made. People v. 
George, 74 Cal. App. 440, 241 P. 97, 100; 
Wilburn v. State, 22 Ga. App. 613, 97 S. E. 
87, 88. f ' 


PREPARE. “To provide 
means”; “to make ready”; “to provide with 


with necessary 
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what is appropriate or necessary.” Bren- 
nan v. Northern Electric Co., 72 Mont. 35, 
231 P. 388, 389. 


PREPARED COAL. “Prepared coal” in an- 


‘thracite coal trade means sizes of coal above 


pea. New York, N. H. & H. R. Co. v. Salter, 
104 Conn. 728, 134 A. 220, 222. 


PREPENSE. Forethought; preconceived: 
premeditated. See Territory v. Bannigan, 1 
Dak. 451, 46 N. W. 597; People v. Clark, 7 
N. Y. 385. 


PREPONDERANCE. This word means more 
than “weight;” it denotes a superiority of 
weight, or outweighing. The words are not 
synonymous, but substantially different. 
There is generally a “weight” of evidence 
on each side in case of contested facts. But 
juries cannot properly act upon the weight 
of evidence, in favor of the one having the 
onus, unless it overbear, in some degree, the 
weight upon the other side, not necessarily 
in quantity, but in effect. Shinn v. Tucker, 
37 Ark. 588. And see Hoffman v. Loud, 111 
Mich. 158, 69 N. W. 231; Willcox v. Hines, 
100 Tenn. 524, 45 S. W. 781, 66 Am, St. Rep. 
761; Mortimer v. McMullen, 202 Tl, 413. 
67 N. E. 20; Bryan v. Chicago, ete, R. Co., 
63 Iowa, 464, 19 N. W. 295; Mathes v. Aggier 
& Musser Seed Co., 179 Cal. 697, 178 P. 713, 
715; Barnes v, Phillips, 184 Ind. 415, 111 
N. E. 419. 

Preponderance rests with that evidence 
which, when fairly considered, produces the 
stronger impression, and has the greater 
weight, and is more convincing as to its truth 
when weighed against the evidence in op- 
pesition thereto. S. Yamamoto v. Puget 
Sound Lumber Co., 84 Wash. 411, 146 P. 861, 
863; Carter v. Carter, 139 Md. 265, 114 A. 
902, 903; Barkow v. Donovan Wire & Iron 
Co., 190 Mich. 568, 157 N. W. 55, G0. 


PREROGATIVE. An exclusive or peculiar 
privilege. The special power, privilege, im- 
munity, or advantage vested in an official 
person, cither generally, or in respect to the 
things of his office, or in an official body, as 
a court or legislature. See Attorney General 
v. Blossom, 1 Wis. 317; Attorney General v. 
Eau Claire, 37 Wis. 443. 


In English Law 


A power or will which is discretionafy, and 
above and uncontrolled by any other will. 
That special pre-eminence which the king (or 
queen) has over and above all other persons, 
in right of his (or her) regal dignity. A term 
used to denote those rights and capacities 
which the sovereign enjoys alone, in contra- 
distinction to others. 1 Bl. Comm, 239. 

It is sometimes applied by law writers to 
the thing over which the power or will is ex- 
ercised, as fiscal prerogatives, meaning king’s 
revenues; 1 Halleck, Int. L. 147. 


PREROGATIVE COURT. In English law. A 
court established for the trial of all testa- 
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mentary causes, where the deceased left bona 
notabilia within two different dioceses; in 
which case the probate of wills belonged to 
the archbishop of the province, by way of spe- 
cial prerogative. And all causes relating to 
the wills, administrations, or legacies of such 
persons were originally cognizable herein, be- 
fore a judge appointed by the archbishop, call- 
ed the “judge of the prerogative court,” from 
whom an appeal lay to the privy council. 3 
Bl. Comm. 66; 3 Steph. Comm. 432. In New 
Jersey the prerogative court is the court of 
appeal from decrees of the orphans’ courts. in 
the several counties of the state. The court 
is held before the chancellor, under the title 
of the “ordinary.” See In re Coursen’s Will, 
4 N. J. Eq. 418; Flanigan v. Guggenheim 
Smelting Co., 63 N. J. Law, 647, 44 A. 762; 
Robinson v. Fair, 128 U. S. 53, 9 S. Ct. 30, 
82 L. Ed. 415. 


PREROGATIVE LAW. That part of the com- 
mon law of England which is more particu- 
larly applicable to the king. Com. Dig. tit. 
“Ley,” A. . 


PREROGATIVE WRITS. In English law, the 
name is given to certain judicial writs is- 
sued by the courts only upon proper cause 
shown, never as a mere matter of right, the 
theory being that they involve a direct in- 
terference by the government with the liber- 
ty and property of the subject, and therefore 
are justified only as an exercise of the ex- 
traordinary power (prerogative) of the crown. 
In America, a theory has sometimes been ad- 
vanced that these writs should issue only in 
eases publici juris and those affecting the 
sovereignty of the state, or its franchises or 
prerogatives, or the liberties of the people. 
But their issuance is now generally regulated 
by statute, and the use of the term “preroga- 
tive,” in describing them, amounts only to a 
reference to their origin and history. These 
writs are the writs of mandamus, procedendo, 
prohibition, quo warranto, habeas corpus, and 
certiorari. See 3 Steph. Comm. 629; Terri- 
tory v. Ashenfelter, 4 N. M. 93, 12 P. 879; 
State v. Archibald, 5 N. D. 359, 66 N. W. 284; 
Duluth Elevator Co. v. White, 11 N. D. 534, 
90 N. W. 12; Attorney General v. Eau Claire, 
37 Wis. 400; Ex parte Thompson, 85 N. J. Eq. 
221, 96 A. 102, 110; Click v. Click, 98 W. 
Va. 419, 127 S. E. 194, 195. 


PRES. 
near. 


L. Fr. - Near. 
See Cy Pres. 


Cy pres, so near; as 


PRESBYTER. Lat. In civil and ecclesias- 
tical law. An elder; a presbyter; a priest. 
Cod. 1, 3, 6, 20; Nov. 6. 


PRESBYTERIUM. That part of the church 
where divine offices are performed; formerly 
applied to the choir or chancel, because it 
was the place appropriated to the bishop, 
priest, and other clergy, while the laity were 
confined to the body of the church, Jacob, 


PRESCRIPTION 


PRESCRIBABLE. That to which a right 
may be acquired by prescription. 


PRESCRIBE. To assert a right or title to 
the enjoyment of a thing, on the ground of 
having hitherto had the uninterrupted and 
immemorial enjoyment of it. 

To lay down authoritatively as a guide, di- 
rection, or rule; to impose as a peremptory 
order; to dictate. State v. Truax, 130 Wash. 
69, 226 P. 259, 260, 88 A. L. R. 1206; Sevier 
v. Riley, 196 Cal. 170, 244 P. 323, 324; State 
v. Home Brewing Co. of Indianapolis, 182 
Ind. 75, 105 N. E. 909, 918; Philps v. Guy 
Drilling Co., 143 La. 951, 79 So. 549, 550. 

To direct; define; mark out. In modern 
statutes relating to matters of an administra- 
tive nature, such as procedure, registration, 
ete, it is usual to indicate in general terms 
the nature of the proceedings to be adopted, 
and to leave the details to be prescribed or 
regulated by rules or orders to be made for 
that purpose in pursuance of an authority 
contained in the act. Sweet. And see Mans- 
field v. People, 164 Ill. 611, 45 N. E. 976; 
Ex parte Lothrop, 118 U. S. 113, 6 8. Ct. 984, 
30 L. Ed. 108; Field v. Marye, 83 Va. 882, 3 
8. E. 707. 

In a medical sense prescribe means to di- 
rect, designate, or order use of a remedy. 
State v. Hueser, 205 Iowa 132, 215 N. W. 
643, 644; State v. Whipple, 143 Minn. 403, 
173 N. W. 801, 802. 


PRESCRIPTION. A direction of remedy or 
remedies for a disease and the manner of 
using them; a formula for the preparation of 
a drug and medicine. People v. Cohen, 94- 
Misc. 355, 157 N. Y. S. 591, 593; State v. Nico- 
lay (Mo. App.) 184 S. W. 1183. 


In Real Property Law 


A mode of acquiring title to incorporeal 
hereditaments by immemorial or long-contin- 
ued enjoyment. See Lucas v. Turnpike Co., 36 
W. Va. 427, 15 S. E. 182; Gayetty v. Bethune, 
14 Mass. 52, 7 Am. Dec. 188; Louisville & 
N. R. Co. v. Hays, 11 Lea (Tenn.) 388, 47 
Am. Rep. 291; Clarke v. Clarke, 133 Cal. 667, 
66 P. 10; Alhambra Addition Water Co. v.. 
Richardson, 72 Cal. 598, 14 P. 379; Stevens 
v. Dennett, 51 N. H. 329; Gwinn v. Gwinn, 
77 W. Va. 281, 87 8. E. 371, 373; Zetrouer v. 
Zetrouer, 89 Fla. 253, 103 So. 625, 627. 

To create an easement by “prescription,” 
the use must have been open, continuous, ex- 
clusive, and under claim of right for statutory 
period. Minto v. Salem Water, Light & Pow- 
er Co., 120 Or. 202, 250 P. 722, 726; Jobst v. ` 
Mayer, 327 Ill. 423, 158 N. E. 745, 747; Dolese 
v. State, 23 Okl. Cr. 81, 212 P. 610, 611; Burk 
v. Diers, 102 Neb. 721, 169 N. W. 263, 264. 

“Prescription” is the term usually applied 
to incorporeal hereditaments, while “adverse 
possession” is applied to lands. Hindley v. 
Metropolitan El. R, Co., 42 Misc. 56, 85 N. Y. 
S. 561. 


PRESCRIPTION ` 


In Louisiana, prescription is defined as a 
manner of acquiring the ownership of prop- 
erty, or discharging debts, by the effect of 
time, and under the conditions regulated by 
law. Hach of these prescriptions has its 
special and particular definition. The pre- 
scription by which the ownership of proper- 
ty is acquired, is a right by which a mere 
possessor acquires the ownership of a thing 
which he possesses by the continuance of his 
possession during the time fixed by law. The 
prescription by which debts are released, is 
a peremptory and perpetual bar to every spe- 
cies of action, real or personal, when the 
creditor has been silent for a certain time 
without urging his claim. Civ. Code La. arts. 
3457-3459. In this sense of the term it is 
very nearly equivalent to what is elsewhere 
expressed by “limitation of actions,” or rath- 
er, the “bar of the statute of limitations.” 


There is a distinction between title by “limitation” 
and a “prescriptive title,” in that the latter is based 
upon a presumed grant to the property or use, while 
the former is not, Martin v. Burr (Tex. Civ. App.) 
171 S. W. 1044, 146; Abel v. Love, 81 Ind. App. 328, 
143 N. E. 515, 520, while the distinction between a 
highway by prescription and one by dedication is 
that ‘‘prescription’ is an adverse holding under 
color of right, while a “dedication,” whether ex- 
pressed or implied, rests upon the consent of the 
owner. Hatch Bros. Co. v. Black, 25 Wyo. 416, 171 
P. 267, 270. 

“Prescription” and “custom” are frequently con- 
founded in common parlance, arising perhaps from 
the fact that immemorial usage was essential to 
both of them; but, strictly, they materially differ 
from one another, in that custom is properly a local 
impersonal usage, such as borough-English, or post- 

. remogeniture, which is annexed to a given estate, 
while prescription is simply personal, as that a cer- 
tain man and his ancestors, or those whose estate 
he enjoys, have immemorially exercised a right of 
pasture-common in a certain parish, and ugage dif- 
fers from both, for it may be either to persons or 
places. Again, prescription has its origin in a 
grant, evidenced by usage, and is allowed on ac- 
count of its loss, either actual or supposed, and 
therefore only those things can be prescribed for 
which could be raised by a grant previously to 8 
& 9 Vict. c. 106, § 2; but this principle does not 
necessarily hold in the case of a custom. Wharton; 


Olin v. Kingsbury, 181 App. Div. 348, 168 N. Y. S. 
766, 770. 

In General 
—Corporations by prescription. In English 


law.. Those which have existed beyond the 
memory of man, and therefore are looked up- 
on in law to be well created, such as the city 
of London. 


—Prescription act. The statute 2 & 3 Wm. 
IV. c: 71, passed to limit the period of pre- 
scription in certain eases. 


—Prescription in a que estate. A claim of pre- 
scription based on the immemorial enjoyment 
of the right, claimed, by the claimant and 
those former owners “whose estate” he hag 
succeeded to and holds. See Donnell v. 
Clark, 19 Me. 182, 


1406 


—Time of prescription. The length of time 
necessary to establish a right claimed by pre- 
scription or a title by prescription. Before 
the act of 2 & 3 Wm. IV. c. 71, the possession 
required to constitute a prescription must 
have existed “time out of mind” or “beyond 
the memory of man,” that is, before the reign 
of Richard I.; but the time of prescription, 
in certain cases, was much shortened by that 
act. 2 Steph. Comm. 35. 


PRESENCE. The existence of a person in a 
particular place at a given time particularly 
with reference to some act done there and 
then. Besides actual presence, the law rec- 
ognizes constructive presence, which latter 
may be predicated of a person who, though 
not on the very spot, was near enough to be 
accounted present by the law, or who was 
actively co-operating with another who was 
actually present. See Mitchell v. Com., 33 
Grat. (Va.) 868. 


PRESENCE OF AN OFFICER. A crime is 
committed “in the presence of an officer” 
when the facts and circumstances occurring 
within his observation, in connection with 
what, under the circumstances, may be con- 
sidered as common knowledge, give him prob- 
able cause to believe or reasonable ground to 
suspect, that such is the case. Agnello v. U. 
S. (C. C. A.) 290 F. 671, 679; State v. Koil, 
103 W. Va. 19, 186 S. E. 510, 511; Garske v. 
U. S. (C. C. A) 1 F.2d) 620, 623. 


PRESENCE OF THE COURT. A contempt 
is in the “presence of the court,” if it is com- 
mitted in the ocular view of the court, or 
where the court has direct knowledge of the 
contempt. People v. Cochrane, 138 N. E. 291, 
2938, 307 Ill. 126. 


PRESENT, v. 


In English Ecclesiastical Law 


To offer a clerk to the bishop of the dio- 
cese, to be instituted. 1 Bl. Comm. 389. 


in Criminal Law 


To find or represent judicially; used of the 
official act of a grand jury when they take 
notice of a crime or offense from their own 
knowledge or observation, without any bill 
of indictment laid before them. To iay be- 
fore judge, magistrate, or governing body for 
action or consideration; submit as a petition 
or remonstrance for a decision or settlement 
to proper authorities. Haynes v. State, 108 
Tex, Cr. R. 62, 299 S. W. 234, 235. 


In the Law of Negotiable Instruments 


Primarily, to present is to tender or offer. 
Thus, to present a bill of exchange for ac- 
ceptance or payment ig to exhibit it to the 
drawee or acceptor, (or his authorized agent,) 


-with an express or implied demand: for ac- 


ceptance or payment. 


Byles, Bills, 183, 201. 
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‘As to Claims 


Claims are “presented” to the probate court 
when placed in the custody of the court, or 
filed or made a matter of record therein, 
State v. Probate Court of Hennepin County, 
145 Minn. 344, 177 N. W. 354, 11 A. L. R. 242; 
and to present claim against city, within 
statute providing that claims for damages 
against the city must be “presented” to the 
city or town council and filed with the city 
or town clerk, means to hand to and leave 
with. Titus v. City of Montesano, 106 Wash. 
608, 181 P. 43, 46. 


PRESENT, n. A gift; 
presented or given. 


PRESENT, adj. Now existing; at hand; 
relating to the present time; considered with 
reference to the present time. 


a gratuity; anything 


—Present conveyance. A conveyance made 
with the intention that it take effect at once 
and not at a future time. Prior v. Newsom, 
144 Ark. 593, 223 S. W. 21, 22. 


—Present enjoyment. The immediate or pres- 
ent possession and use of an estate or prop- 
erty, as distinguished from such as is post- 
poned to a future time. 


—Present estate. An estate in immediate pos- 
session; one now existing, or vested at the 
present time; as distinguished from a future 
estate, the enjoyment of which is postponed 
to a future time. 


—Present interest. One which entitles the 
owner to the immediate possession of the 
property. Civ. Code Mont. 1895, § 1110 (Rev. 
Codes 1921, § 6685); Rev. Codes N. D. 1899, 
§ 8288 (Comp. Laws 1913, § 5267); Civ. Code 
S. D. 1908, § 204 (Rev. Code 1919, § 274). 


—Present time. “Present time” usually means 
a period of appreciable and generally con- 
siderable duration within which certain 
transactions are to take place, Corscot v. 
State, 178 Wis, 661, 190 N. W. 465, 468. 


—Present use. One which has an immediate 
existence, and is at once operated upon by 
the statute of uses. 


PRESENTATION. In ecclesiastical law. 
The act of a patron or proprietor of a living 
in offering or presenting a clerk to the ordi- 
nary to be instituted in the benefice. 


PRESENTATION OFFICE. The office of the 
lord chancellor’s. official, the secretary of 
presentations, who conducts all correspond- 
ence having reference to the twelve canonries 
and six hundred and fifty livings in the gift 
of the lord chancellor, and draws and issues 
the fiats of appointment. Sweet. 


PRESENTATIVE ADVOWSON. 
vowson. 


See Ad- 


PRESENTEE. In ecclesiastical law. 


PRESENTMENT 


A clerk 
who has been presented by his patron to a 
bishop in order to be instituted in a church. 


PRESENTER. 


‘ . 
PRESENTLY. Immediately; now; at once. 
A right which may be exercised “presently” 
is opposed to one in reversion or remainder. 


PRESENTMENT. 


One that presents. 


In Criminal Practice 


The written notice taken by a grand jury 
of any offense, from their own knowledge or 
observation, without any bill of indictment 
laid before them at the suit of the govern- 
ment. 4 Bl. Comm. 301; Bennett v. Kalama- 
zoo Circuit Judge, 183 Mich. 200, 150 N. W. 
141, 142, Ann. Cas. 19161, 228. Presentments 
are also made in courts-leet and courts-baron, 
before the stewards, Steph. Comm. 644. 


An informal statement in writing,.by the grand 
jury, representing to the court that a public offense 
has been committed which is triable in the county, 
and that there is. reasonable ground for believing 
that a particular individual named or. described 
therein has Committed it, See In re Grosbois, 109 
Cal. 445, 42 P. 444; Com. v. Green, 126 Pa. 531, 17 A. 
878, 12 Am. St. Rep. 894; Mack v. People, 82 N. Y. 
227; Eason v. State, 11 Ark. 482; State v. Kiefer, 
90 Md. 165, 44 A. 1043. , 

A statement by the grand jury of an offense from 
their own knowledge, without any bill of indictment 
laid before them, setting forth the name of the 
party, place of abode, and the offense committed, 
informally, upon which the officer of the court 
afterwards frames an indictment. Collins y. State, 
13 Fla. 651, 663. An instruction by the grand jury 
to the public prosecutor for framing a bill of in- 
dictment. Kirkland v. State, 86 Fla. 64, 97 So, 502, 
504. 


The writing which contains the accusation 
so presented by a grand jury. U.S. v. Hill, 
1 Brock. 156, Fed. Cas. No. 15,364. 

An accusation of crime, made by a grand 
jury from their own knowledge or from evi- 
dence furnished them by witnesses or by one 
or more of their members. In re Report of 
Grand Jury of Baltimore City, 152 Md. 616, 
137 A. 370, 372. 

In an extended sense, the term includes 
not only presentments properly so called, but 
also inquisitions of office and indictments 
found by a grand jury. 2 Hawk. Pl. Cr. c. 
25, § 1. 


The difference between a presentment and an in- 
quisition is this: that the former is found by a 
grand jury authorized to inquire of offenses gern- 
erally, whereas the latter is an accusation found by 
a jury specially returned to inquire comcerning the 
particular offense, 2 Hawk, Pl. Cr. e. 28, $ 6. 

An indictment differs from a presentment in that 
the former must be indorsed “A true bill,” followed 
by tbe signature of the grand jury foreman; 4 
presentment is to be signed by all the grand jurors, 
and hence does not have to be indorsed “A true bill.” 
Martin v. State, 127 Tenn. 324, 155 S, W, 129, 130. 

The distinction between a special presentment and 
& bill of indictment, even under the old practice, 


PRESENTMENT 


was very thin; and in Georgia even this distinction 
has been abolished in practice for many years. 
The solicitor is not now required to frame any 
indictment on a special presentment, but the special 
presentment of the grand jury is returned into court, 
and upon it the defendant is arrpigned and tried. 
It has the same force and effect as a bill of indict- 
ment. The only formal difference between the two 
is that a prosecutor prefers a bill of indictment, 
and a special presentment has no prosecutor, but, in 
theory, originates with the grand jury (Progress 
Club v. State, 12 Ga. App. 174, 76 S. E. 1029, 1020.) 
Even this difference between a bill of indictment 
and a special presentment no longer exists, and the 
finding of the grand jury is prepared by the solicitor- 
general and called a bill of indictment, or a special 
presentment, at his will, Head v. State, 32 Ga. 
App. 331, 123 S. E. 34. 


In Contracts 


The production of a bill of exchange to the 
drawee for his acceptance, or to the drawer 
or acceptor for payment; or of a promissory 
note to the party liable, for payment of the 
same,. 


PRESENTS. The present instrument. The 
phrase “these presents” is used in any legal 
document to designate the instrument in 
which the phrase itself occurs. 


PRESERVATION. Keeping safe from harm; 
avoiding injury, destruction, or decay. This 
term always presupposes a real or existing 
danger. See Gribble v. Wilson, 101 Tenn. 
612, 49 S. W. 736; Neuendorff v. Duryea, 52 
How. Prac. (N. Y.) 269; State ex rel. Pollock 
v. Becker, 289 Mo. 660, 233 S. W. 641, 649. 
It is not creation, but the saving of that which 
already exists, and implies the continuance 
of what previously existed. McKeon y. Cen- 
tral Stamping Co. (C. ©. A.) 264 F. 385, 387. 


PRESERVE. With reference to foodstuffs, 
to prepare in such a manner as to resist de- 
composition or fermentation; to prevent 
from spoiling by the use of preservative sub- 
stances with or without the use of the agency 
of heat. U. S. v. Dodson (D. C.) 268 F. 397, 
403. The word “preserved,” when applied 
to meat, implies that it has been so processed 
that its preservation is of permanent charac- 
ter. U. 5. v. Conkey & Co., 12 Ct. Cust. App. 
552, 554. 


PRESIDE. ‘To sit in any cause or proceed- 
ing. Faulkner v. Walker, 38 Ga. App. 636, 137 
S. E. 909, 910. To preside over a court is 
to “hold” it,—to direct, control, and govern 
it as the chief officer. A judge may “preside” 
whether sitting as a sole judge or as one of 
several judges. Smith v. People, 47 N. XY. 
334, 


PRESIDENT. One placed in authority over 
others; a chief officer; a presiding or man- 
aging officer; a governor, ruler, or director. 

The chairman, moderator, or presiding offi- 
cer of a legislative or deliberative body, ap- 
pointed to. keep order, manage the proceed- 
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ings, and govern the administrative details 
of their business. 

The chief officer of a corporation, company, 
board, committee, ete., generally having the 
main direction and administration of their 
concerns. Roe v. Bank of Versailles, 67 S. 
W. 303, 167 Mo. 406. The term does not ordi- 
narily include “vice president.” First Nat. 
Bank v. ©. H. Meyers & Co. (Tex. Civ. App.) 
283 S. W. 265, 266. 

The chief executive magistrate of a state 
or nation, particularly under a democratic 
form of government; or of a province, col- 
ony, or dependency. 


In the United States, the word is commonly used 
in reference to the private as well as public char- 
acter of the nation’s chief executive. U. S. v. 
Metzdorf (D. C. Mont.) 252 F. 933, 937. 


In English Law- 


A title formerly given to the king’s lieuten- 
ant in a province; as the president of Wales. 
Cowell. 

This word is also an old though corrupted 
form of “precedent,” (qg. v.,) used both as a 
French and English word. Le president est 
rare. Dyer, 136. 


PRESIDENT JUDGE. A title sometimés giv- 
en to the presiding judge. It was formerly 
used in England and is now used in thé courts 
of common pleas in Pennsylvania. So in the 
old Virginia court of appeals. The lord chief 
justice is now permanent president of the 
high court of justice in England. The title 
president is said to have a high Norman fla- 
vor. Inderwick, King’s Peace 225. 


PRESIDENT OF THE COUNCIL. In Eng- 
lish law. A great officer of state; a member 
of the cabinet. He attends on the sovereign, 
proposes business at the council-table, and 
reports to the sovereign the transactions there. 
1 Bl. Comm. 230. 


PRESIDENT OF THE UNITED STATES. 
The official title of the chief executive officer 
of the federal government in the United 
States, 


PRESIDENTIAL ELECTORS. A body of 
electors chosen in the different states, whose 
sole duty it is to elect a president and vice- 
president of the United States. Each state 
appoints, in such manner as the legislature 
thereof may direct, a number of electors equal 
to the whole number of senators and repre- 
sentatives to which the state is entitled in 
congress. Const. U. S. art. 2, § 1;. McPher- 
son v. Blacker, 146 U. S. 1, 13 S. Ct. 3, 36 
L. Ed. 869. The usual method of appoint- 
ment is by general ballot, so that each voter. 
in a state votes for the. whole number of 
electors to which his state is entitled. 


PRESIDING JUDGE. This term, in statutes 
requiring. exceptions to be signed by the judge 
who presides at the trial, means the judge pre- 
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siding at the trial. of which a review is sought; 
hence exceptions saved at a first trial, con- 
tained in bill of exceptions signed by the 
judge presiding. at a second trial, are not re 
viewable. Tucker v. Yandow, 100 Vt. 169, 135 
A. 600, 601. 


PRESS. In old practice. A piece or skin of 
parchment, several of which used to be sewed 
together in making up a roll or record of pro- 
ceedings. See 1 Bl. Comm. 183; Townsh. Pl. 
486. 

Metaphorically, the aggregate of publica- 
tions issuing from the press, or the giving pub- 
licity to one’s sentiments and opinions through 
the medium of printing; as in the phrase 
“liberty of the press.” 


PRESSING SEAMEN. See Impressment. 


PRESSING TO DEATH. See Peine Forte et 
Dure. 


PREST. In old English law. A duty in mon- 
ey to be paid by the sheriff upon his account 
in the exchequer, or for money left or remain- 
ing in his hands. Cowell. 


PREST-MONEY. A payment which binds 
those who receive it to be ready at all times 
appointed, being meant especially of soldiers. 
Cowell. 


PRESTATION. 


in Old English Law 


A presting or payment of money. Cowell. 
A payment or performance; the rendering of 
a service. 


In International Law 


Tha term is sometimes used of a right by 
which neutral vessels may be appropriated 
by way of hire by a belligerent on payment of 
freight beforehaud. In 1870 the Prussian 
troops sank six British vessels to obstruct 
navigation in the river Seine. Indemnifica- 
tion was subsequently made. 1 Halleck, Int. 
L. Baker’s Ed. 520. 


PRESTATION-MONEY. A sum of money 
paid by archdeacons yearly to their bishop; 
also purveyance. Cowell. 


PRESTIMONY, or PR/ESTIMONIA. In ean- 
on law. A fund or revenue appropriated by 
the founder for the subsistence of a priest, 
without being erected into any title or bene- 
fice, chapel, prebend, or priory. , It is not sub- 
ject to the ordinary; but of it the patron, and 
those who have a right from him, are the 
collators. Wharton. 


PRESUME. To assume beforehand. Hick- 
man y. Union Electric Light & Power Co. (Mo. 
sup.) 226 S. W. 570, 576. Ina more technical 
sense, to believe or accept upon probable evi- 
dence. It is not so strong a word as “infer”; 
Morford v. Peck, 46 Conn. 385; though often 
used with substantially the same meaning; 
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PRESUMPTION 


State v. Schuck, 51 N. D. 875, 201 N. W. 242, 
345; Reaves v. Western Union Telegraph Co., 
110 S. C. 233, 96 S. E. 295, 297. 


PRESUMPTIO. See Præsumptio; Presump- 
tion. 


PRESUMPTION. 
: Of Fact 


An inference affirmative or disaffirmative of 
the truth or falsehood of any proposition or 
fact drawn by a process of probable reason- 
ing in the absence of actual certainty of its 
truth or falsehood, or until such certainty can 
be ascertained. Best, Pres, § 3. 


An inference affirmative or disaffirmative of the 
existence of a disputed fact, drawn by a‘ judicial 
tribunal, by a process of probable’ reasoning, from 
some one or more matters of fact, either admitted 
in the cause or otherwise satisfactorily „established. 
Best, Pres. § 12. . 

An inference ag to the existence of a fact not 
known, arising from its connection with the facts 
that are known, and fgunded upon a knowledge of 
human nature and the motives which are known to 
influence human conduct. Jackson v. Warford, 7 
Wend. (N. Y.) 62. See, also, Roberts v. People, 9 
Colo. 458, 13 P. 630, 638; Home Ins. v, Weide, 78 U. 
S. (11 Wall.) 438, 441, 20 L. Ed. 197; Hilton v. 
Bender, 69 N. Y. 75, 82; Lane v. Northern Pacific 
Ry., 132 Mo. 4, 33 5. W. 645, 650; Hawes v. State of 
Georgia, 42 S. Ct. 204, 258 U. S. 1, 66 L. Ed. 43i, af- 
firming judgment (1920) Hawes v. State, 150 Ga. 
101, 103 S. E. 170. 

An inference as to the existence of some fact 
drawn from the existence of some other fact; an 
inference which common sense draws from circum- 
stances usually occurring in such cases. 1 Phil. 
Ey. 486; 3 B. & Ad. 890. 

A strong probability or reasonable supposition. 
In re Van Tassell’s Will, 119 Misc. 478, 1968 N. Y. S. 
491, 494. 

A conclusion reached by means of the weight of 
proved circumstances. Marquet v. Ætna Life Ins. 
Co., 128 Tenn. 218, 159 S. W. 733, 736, L. R. A, 1915B, 
749, Ann. Cas. 1915B, 677. 

Fresumptions of fact are not the subject of fixed 
Tules, but are merely natural presumptions, such as 
appear, from common experience, to arise from the 
particular circumstances of any case. Some of these 
are ‘founded upon a knowledge of the human 
character, and of the motives, passions, and feel- 
ings by which the mind is usually influenced.” 1 
Stark. Ev. 27. They may be said to be the conclu- 
sions drawn by the mind from the natural connec- 
tion of the circumstances disclosed in each case, or, 
in other words, from circumstantial evidence. 


Of Law 


A rule of law that courts ‘and judges shall 
draw a particular inference from a particular 
fact, or from particular evidence, unless and 
until. the truth of such infereuce is disproved. 
Steph. Ev. 4. And see Lane v. Missouri Pac. 
Ry. Co., 182 Mo. 4, 33 S. W. 645; State v. Tib- 
betts, 35 Me. 81; Newton v. State, 21 Fla. 
98; Ulrich v. Ulrich, 186 N. Y. 120, 32 N, E. 
606, 18 L. R. A. 37; U. S. v. Sykes (D. C.) 
58 F. 1000; Snediker v. Everingham, 27 N. 
J. Law, 153; Cronan v. New Orleans, 16 La: 
Ann. 374; U.S. v. Searcey (D. Cy 26 F. 437; 
Doane y. Glenn, 1 Colo. 495. 


PRESUMPTION 


A rule which, in certain cases, either forbids 
or dispenses with any ulterior inquiry. 1 
Greenl, Ev. § 14. 


A deduction which the law expressly directs to be 
made from particular facts. Code Civ. Proc. Cal. 
§ 1959. 

A consequence which the Jaw or the judge draws 
from a known fact to a fact unknown. Civ. Code 
La. art. 2284; In re Cowdry's Will, 77 Vt. 359, 60 A. 
141, 142. 

A rule of law laid down by the judge and attach- 
ing to evidentiary facts certain procedural conse- 
quences as to the duty of production of other evi- 
dence by the opponent. If the opponent does offer 
evidence to the contrary, the presumption disap- 
pears, and the case stands upon the facts and the 
reasonable inferences to be drawn therefrom. 
Kramer v. Nichols-Chandier Home Building & 
Brokerage Co., 103 Okl. 208, 229 P. 767, 768. 

A conclusion, which, in the absence of evidence 
upon the exact question, the law draws from other 
proof made or from facts judicially noticed or both, 
the burden of proof cast by it being satisfied’ by 
the presentation of evidence sufficient to convince 
the jury that the probabilities of truth are against 
the party whom the presumption relieves of the 
burden of proof. State ex rel. Detroit Fire & Marine 
Ins, Co. v. Ellison, 268 Mo. 239, 187 S. W. 23, 26. 

It is a substitute for evidence; Siler v. Siler, 152 
Tenn, 379, 277 S. W. 886, 887; but is not itself evi- 
dence, being rather an aid to legal reasoning applied 
to particular subjects; Van Ausdall v. Van Ausdall, 
48 R. I. 106, 185 A. 850, 851; Peters v. Lohr, 35 8. D. 
372, 152 N. W. 504, 506. It is a rule, about the duty 
of producing evidence. State v. Linboff, 121 Iowa, 
632, 97 N. W. 77; Duggan v. Bay State 5t. Ry. Co., 
230 Mass. 370, 119 N. E. 757, 760, L. R. A. 1918H, 
680; ` Graves v. Colwell, 90 Ill. 612, 616; Vincent v. 
Life Ass’n, 77 Conn. 281, 58 A. 968; 4 Wigm. Ev. 
§§ 2490, 2491, 2511. 

“Presumptions” may be looked on as the bats of 
the law, fitting in the twilight, but disappearing in 
the sunshine of actual facts. Mackowich vy. Kansas 
City St. J. & C. B. R. Co., 196 Mo, 550, $4 S. W. 256, 
262. ' 

Presumptions of law are divided into conclusive 
presumptions and disputable presumptions. 

A conclusive presumption, called also an “abso- 
lute” or “irrebuttable’ presumption, is a rule of 
law determining the quantity of evidence requisite 
for the support of a particular averment which is 
not permitted to he overcome by any proof that the 
fact is otherwise. 1 Green!. Ev. § 15; U. S. v. 
Clark, 5 Utah, 226, 14 P. 288; Brandt v. Morning 
Journal Ass’n, 81 App. Div. 183, 80 N. Y. S. 1002. 
It is an inference which the court will draw from 
the proof, which no evidence, however strong, will 
be permitted to overturn. Lyon y. Guild, 6 Heisk. 
({Tenn.) 175, 182; Best, Pres. § 20. 

A disputable presumption, called also an ‘‘incon- 
clusive” or “rebuttable” presumption, is an infer- 
ence of law which holds good until it is invalidated 
by proof or a stronger presumption. Best, Pres. 
$ 29; Livingston v. Livingston, 4 Johns. Ch. (N. Y.) 
287, 8 Am, Dec. 562. 


Mixed 


There are also certain mixed presumptions, ` 


or presumptions of fact recognized by law, or 
presumptions of mixed law and fact. These 
are certain presumptive inferences, which, 
from their ‘strength, importance, or frequent 
occurrence, attract; as it were, the observa- 
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tion of the law. The presumption of a “lost 
grant” falls within this class. - Best, Ev. 436. 
See Dickson v. Wilkinson, 3 How. 57, 11 L. Ed. 
491. 


Distinction 


The distinctions between presumptions of 
law and presumptions of fact are, first, that 
in regard to presumptions of law a certain 
inference must be made whenever the facts 
appear which furnish the basis of the infer- 
ence; while in case of other presumptions a 
discretion more or less extensive is vested in 
the tribunal as to drawing the inference. See 
9 B. & C. 643. Second, in case of presump- 
tions of law, the court may draw the infer- 
ence whenever the requisite facts are develop- 
ed in pleading; Steph. Pl. 882; while other 
presumptions can be mede only by the in- 
tervention of a jury. Presumptions of law 
are reduced to fixed rules, and form a part 
of the system of jurisprudence to which they 
belong; ‘presumptions of fact are derived 
wholly and directly from the circumstances 
of the particular case, by means of the com- 
mon experience of mankind. See 2 Stark Ev. 
684: Douglass v. Mitchell’s Ex’r, 35 Pa. 440. 
It has heen suggested as the characteristic 
distinction between presumptions of law and 
presumptions of fact, either simple or mixed, 
that when the former are disregarded by a 
jury, a new trial is granted as matter of 
right, but that the disregard of any of the 
latter, however strong and obvious, is only 
ground for a new trial at the discretion of the 
court; Chamb. Best, Ev. § 327; 1 Term 167; 
Turnley v. Black, 44 Ala. 159; Goggans. v. 
Monroe, 31 Ga. 331. “A presumption of law 
is a juridical postulate that a particular pred- 
icate is universally assignable to a particular 
subject. A presumption of fact is a logical 
argument from a fact to a fact; or, as the dis- 
tinction is sometimes put, it is an argument 
which infers a fact otherwise doubtful from 
a fact which is proved.” 2 Whart. Ev. § 1226. 
See Civ. Code Ga. 1910, § 5735; Home Ins. Co. 
v. Weide, 11 Wall. 438, 20 L. Ed. 197 ; Podolski 
v. Stone, 186 Ill, 540, 58 N. E. 340; McIntyre 
v. Ajax Min. Co., 20 Utah, 323, 60 Pac. 552; 
U. S. v. Sykes (D. C.) 58 Fed. 1000; Sun Mut. 
Ins. Co. v. Ocean Ins. Co., 107 U. S. 485, 1 S. 
Ct. 582, 27 L. Ed. 887; Lyon v. Guild, 5 Heisk. 
(Tenn.) 182; Com. v. Frew, 3 Pa. Co. Ct. R. 
496; Smith v. Gardner, 55 N. W. 245, 36 Neb. 
741, 

Presumptions are divided into presump- 
tiones juris et de jure, otherwise called “irre- 
buttable presumptions,” (often, but not neces- 
sarily, fictitious,) which the law will not suf- 
fer to be rebutted by any counter-evidence; 
as, that an infant under seven years is not 
responsible for his actions; pre@sumptiones 
juris tantum, which hold good in the absence 
of counter-evidence, but against which coun- 
ter-evidence may be admitted; and presump- 
tiones hominis, which are not necessarily con- 
clusive, though no proof to the contrary be ad- 
duced. Mozley & Whitley. 
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‘A natural presumption is that species of 
presumption, or process of probable reason- 
‘ing, which is exercised by persons of ordinary 
intelligence, in inferring one fact from arfoth- 
er, without reference to any technical rules, 
Otherwise called “presumptio hominis.” Bur- 
rill, Cire. Ev.'11, 12, 22, 24. 

Legitimate presumptions have been denomi- 
nated “violent” or “probable,” according to 
the amount of weight which attaches to them. 
Such presumptions as are drawn from inade- 
quate grounds are termed “light” or “rash” 
presumptions. Brown. 


PRESUMPTION OF SURVIVORSHIP. A 
presumption of fact, to the effect that one 
person survived another, applied for the pur- 
pose of determining a question of succession 
or similar matter, in a case where the two 
persons perished in the same catastrophe, and 
there are no circumstances extant to show 
which of them aetually died first, except those 
on which the presumption is founded, viz., 
differences of age, sex, strength, or physical 
condition. 


PRESUMPTIVE. Resting on presumption; 
created by or arising out of presumption; 
inferred; assumed; supposed; as, “presump- 
tive” damages, evidence, heir, notice, or title. 
See those titles. 


PRET. In French law. Loan. A contract by 
which one of the parties delivers an article 
to the other, to be used by the latter, on con- 
dition of his returning, after having used it, 
the same article in nature or an equivalent of 
the same species and quality. Duverger. 


PRET A INTÉRÊT. Loan at interest. A con- 

tract by which one of the parties dclivers to 

the other a sum of money, or commodities, or 

other movable or fungible things, to receive 

for their use a profit determined in favor of 
. the lender. Duverger. 


PRET A USAGE. Loan for use. A contract 
by which one of the parties delivers an article 
to the other, to be used by the latter, the bor- 
rower agreeing to return the specific article 
after having used it. Duverger. A contract 
identical with the commodatum (q. v.) of the 
civil law. 


PRET DE CONSOMMATION. Loan for con- 
sumption. A contract by which one party de- 
livers to the other a certain quantity of 
things, such as are consumed in the use, on 
the undertaking of the borrower to return to 
him an equal quantity of the same species 
and quality. Duverger. A contract identical 
with the mutuum (q. v.) of the civil law. 


PRETEND. To feign or simulate; to hold 
that out as real which is false or baseless. 
Brown v. Perez (Tex. Civ. App.) 25 S. W. 983; 
Powell v. Yeazel, 46 Neb. 225, 64 N. W. 695; 
State v. Kansas City & M. Ry. & Bridge Co., 
106 Ark. 248, 153 S, W. 614, 616; King v. U. 8. 


PRETEXT 


(C. C. A.) 279 -F, 108: “As to the rule against 
the buying and selling of “any pretended right 
or title,” see Pretensed Right or Title. 


PRETENSE. See False Pretense. 


PRETENSED, or PRETENDED, TITLE 
STATUTE. The English statute 82 Hen. 
VIII. ¢. 9, § 2. It enacts that no one shall sell 
or purchase any pretended right or title to 
land, unless the vendor has received the prof- 
its thereof for one whole year- before such 
grant, or has been in actual possession of the 
land, or of the reversion or remainder, on 
pain that both purchaser and vendor shall 
each forfeit the value of such land to the 
king and the prosecutor. See 4 Broom & H. 
Comm, 150. 


PRETENSED RIGHT or TITLE. Where one 
is in possession of land, and another, who is 
out of possession, claims and. sues for it. 
Here the pretensed right or title is said to be 
in him who so claims and sues for the same. 
Mod. Cas. 302. 


PRETENSES. Allegations sometimes made 
in a bill in chancery for the purpose of nega- 


tiving an anticipated defense. Hunt, Eq. pt. 
el. 
False Pretenses 
See False. 
PRETENTION. In French law. The claim 


made to a thing which a party believes him- 
self entitled to demand, but which is not ad- 
mitted or adjudged to be his. ° 


The words right, action, and prétention are usual- 
ly joined; not that they are synonymous, for right 
is something positive and certain, action is what is 
demanded, while prétention is sometimes not even 
accompanied by a demand. 


PRETER LEGAL. Not agreeable to law; ex- 
ceeding the limits of law; not legal. 


PRETERITION. In the civil law. The omis- 
sion by a testator of some one of his heirs 
who is legally entitled to a portion of the in- 
heritance. 


PRETEXT. ` Ostensible reason or motive as- 
signed or assumed as a color or cover for the 
real reason or motive; false appearance, pre- 
tense. State v. Ball, 27 Neb. 604, 43 N. W. 
398, 


In International Law 


A reason alleged as justificatory, but which 
is so only in appearance, or which is even ab- 
solutely destitute of all foundation. The 
name of “pretexts” may likewise be applied 
to reasons which are in themselves true and 
well-founded, but, not being of sufficient im- 
portance for undertaking a war, [or other in- 
ternational act,] are made use of only to cov- 


PRETIUM 


er ambitious views. Vatt. Law Nat. bk. 3, e. 
3, § 32. 


PRETIUM. Lat. Price; cost; value; the 
price of an article sold. 


PRETIUM AFFECTIONIS. An imaginary 
value put upon a thing by the fancy of the 
owner, and growing out of his attachment 
for the specific article, its associations, his 
sentiment for the donor, etc. Bell; The H. F. 
Dimock, 77 F. 233, 23 C. C. A. 123; Burr v. 
Bloomsburg, 101 N. J. Eq. 615, 138 A. 876, 878. 


PRETIUM PERICULI. The price of the risk, 
e. g. the premium paid on a policy of insur- 
ance; also the interest paid on money advanc- 
ed on bottomry or respondentia. 


PRETIUM SEPULCHRI. A mortuary (Q. v.). 


Pretium succedit in locum rei. The price 
stands in the place of the thing sold. 1 Bouv. 
Inst. no. 939; 2 Bulst, 312. 


PRETORIAL COURT. In the colony of Mary- 
land, a court for the trial of capital crimes, 
consisting of the lord proprietor or his lieu- 
tenant-general, and the council. Also called 
Pretorial. Murray, New English Dict. 


PRETORIUM. In Scotch law. A courthouse, 
or hall of justice. 3 How. State Tr. 425. 


PREUVE. Fr. “Evidence” in the sense of 
the term in English law, and of probatio in 
the canon and civil law. The French word 
évidence, Latin evidentia, is commonly re- 
stricted to the testimony of the senses. 1 
Best, Evid. § 11. 


PREVAILING PARTY. That one of the par- 
ties to a suit who successfully prosecutes 
the action or successfully defends against it, 
prevailing on the main issue, even though not 
to the extent of his original contention. See 
Belding v. Conklin, 2 Code Rep. (N. ¥.) 112; 
Weston v. Cushing, 45 Vt. 531; Hawkins v. 
Nowland, 58 Mo. 329; Pomroy v. Cates, 81 
Me. 377, 17 A. 311; State Trust & Savings 
Bank v. Hermosa Land & Cattle Co., 30 N. M. 
566, 240 P. 469, 479; Nowogroski v. South- 
worth, 100 Wash., 336, 170:P. 1011; Bank of 
Buffalo v. Crouch, 73 Okl. 35, 174 P. 764, 765; 
Huggins v. Hill (Mo. Sup.) 236 S. W. 1054, 
1055, f 


The one in whose favor the decision or verdict is 
rendered and judgment entered. United States v. 
Minneapolis, St. P. & S. S. M. Ry. Co. (D. C.) 235 
F. 951, 955; Dunne v. New York Telephone Co., 107 
Misc. 439, 176 N. Y. S. 519, 520. 

The party prevailing in interest, and not neces- 
sarily the prevailing person. Gertz v. Milwaukee 
Electric Ry, & Light Co., 153 Wis. 475, 140 N. W. 
$12, 316. 

To be such does not depend upon the degree of 
success at different stages of the sult, but whether, 
at the énd of the suit, or other proceeding, the party 
who has made a claim against the other, has suc- 
cessfully maintained it. ` Bangor & P. R. Co. v. 
Chamberlain, 60 Me. 286. Thus, where the court 


1412 


grants defendant a new trial after verdict for plain- 
tiff, defendant is the “prevailing party” on tbat 
trial, and entitled to costs, although the plaintiff 
again gets verdict on retrial, Klock Produce Co. v. 
Diamond Ice & Storage Co., 98 Wash. 676, 168 P. 476, 
478. 


PREVAILING PRICES. This term, as used 
in a contract for the sale of paper which had 
no market price, as it required special manu- 
facture and came only from one source, means 
such prices as were set by that source in the 
usual course of business, without undue en- 
largement of cost, and with a reasonable prof- 
it in addition. New York Oversea Co. v. 
China, Japan & South American Trading Co., 
206 App. Div. 242, 200 N, Y. S. 449, 451, 


PREVARICATION. 


In the Civil Law 


The acting with unfaithfulness and want of 
probity; deceitful, crafty, or unfaithful con- 
duct; particularly, such as is manifested in 
concealing a crime. Dig. 47, 15, 6. 


In English Law 


A collusion between an informer and a de- 
fendant, in order to a feigned prosecution. 
Cowell. Also any secret abuse committed 
in a public office or private commission; also 
the willful concealment or misrepresentation 
of truth, by giving evasive or equivocating 
evidence. 


PREVENT. To hinder, impede, or preclude; 
to obstruct; to intercept. Burr v. Williams, 
20 Ark. 185; Fidelity & Casualty Co. v. Joiner 
(Tex. Civ. App.) 178 S. W. 806, 808; North 
American Accident Ins. Co. v. Miller (Tex. 
Civ. App.) 193 S. W. 750, 759; Booth v. U. S. 
Fidelity & Guaranty Co., 130 A. 131, 132, N. 
J. Mise. 735; In re MacLauchlan (C. C. A.) 
9 F.(2d) 534, 535. To stop or intercept the ap- 
proach, access, or performance of a thing. 
Webster, Dict. ; U. S. v. Souders, 27 Fed. Cas. 
1,269; Green v. State, 109 Ga. 536, 35 S. E. 97; 
Burr v. Williains, 20 Ark. 171; In re Jones, 78 
Ala. 421. 


PREVENTION. 


In the Civil Law 


The right of a judge to take cognizance of 
an action over which he has concurrent juris- 
diction with another judge. 


In Canon Law 


The right which a superior person or officer 
has to lay hold of, claim, or transact an af- 
fair prior to an inferior one, to whom other- 
wise it more immediately belongs. Wharton. 


PREVENTION OF CRIMES ACT. The stat- 
ute 34 & 35 Vict. c. 112, passed for the pur- 
pose of securing a better supervision over 
habitual criminals. This aet provides that 
a person who is for a second time convicted 


.of crime may, on his second conviction, be 


subjected to police supervision for a period 
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of seven years after the expiration of the 
punishment awarded him. Penalties are im- 
posed on lodging-house keepers, ete., for har- 
boring thieves or reputed thieves. There are 
also provisions relating to receivers of sto- 
len property, and dealers in old metals who 
purchase the same in small quantities. This 
act repeals the habitual criminals act of 1869, 
(82 & 33 Vict. c. 99.) Brown. 


PREVENTIVE JUSTICE. The system of 
measures taken by government with refer- 
ence to the direct prevention of crime. It 
generally consists in obliging those persons 
whom there is prubable ground to suspect of 
future misbehavior to give full assurance to 
the public that such offense as is apprehended 
shal] not happen, by finding pledges or securi- 
ties to keep the peace, or for their good be- 
havior. See 4 BI. Comm. 251; 4 Steph. Comm. 
290; Bradley v. Malen, 37 N. D. 295, 164 N, 
W. 24, 25. 


PREVENTIVE SERVICE. The name giv- 
en in England to the coast-guard, or armed 
police, forming a part of the customs service, 
and.employed in the prevention and detec- 
tion of smuggling. 


PREVIOUS. Antecedent; prior. Webster, 
Dict. Sometimes limited in meaning to “next 
prior to” or “next preceding.” State v. Board 
of Education of New Haven, 88 Conn. 436, 
91 A. 529, 530. 


Previous intentions are judged by subsequent 
acts. Dumont v. Smith, 4 Denio (N. Y.) 319, 
320. 


PREVIOUS QUESTION. In parliamentary 
practice, the question whether a vote shall be 
taken on the main issue, or not, brought for- 
ward before the main or real question is put 
by the speaker and for the purpose of avoid- 
ing, if the vote is in the negative, the putting 
of this question. The motion is in the form 
“that the question be now put,” and the mov- 
er and seconder vote against it. It is de- 
scribed in May, Parl. Prac. 277. 

In the house of representatives of the 
United States and in many state legislatures 
the object of moving the previous question is 
to cut off debate and secure immediately a 
vote on the question under ‘consideration. See 
Hinds, Precedents in the House of Repr: 


PREVIOUSLY. An adverb of time, used in 
comparing an act or state named with an- 
other act or state, subsequent in order of 
time, for the purpose of asserting the prior- 
ity of the first. Lebrecht v. Wilcoxon, 40 
Iowa, 94. 


PREVISORS, STATUTE OF. A statute of 
25 Edw. III. St, 6, for the protection of spir- 
itual patrons against the pope. See Maitl. 
Canon L. 69. 


PRICE. The consideration given for the pur- 
chase of a thing; Good v. Erker, 170 Mo. 


PRICKING NOTE 


App. 681, 153 S. W. 556, 558; Hibernia Bank 
& Trust -Co. v. McCall Bros. Planting & Mfg. 
Co., 140 La, 768, 73 So. 857, 858 ;—usually in 
money; Embden State Bank v. Boyle, 50 N. 
D. 573, 196 N. W. 820, 821; Town of Lonoke 
v. W. Y. Bransford & Son, 141 Ark. 18, 216 
S. W. 38, 40. 


“Price” generally means the sum of money which 
an article is sold for; but this is simply because 
property is generally sold for money, not because 
the word has necessarily such a restricted meaning. 
Among writers on political economy, who use terms 
with philosophical accuracy, the word ‘‘price’’ is nót 
always or even generally used as denoting the 
moneyed equivalent of property sold. They general- 
ly treat and regard price as the equivalent or ĉom- 
pensation, in whatever form received, for property 
sold. The Latin word from which “price” is derived 
sometimes means “reward,” “value,” “estimation,” 
“equivalent.” Hudson Iron Co. v. Alger, 54 N. Y. 
177, 


` Also, the amount which a prospective seller 
indicates as the sum for which he is willing 
to sell; market value. Ara v. Rutland (Tex. 
Civ, App.) 172 S. W. 993, 994. 


The term may be synonymous with cost, Williams 
v. Hybskmann, 311 Mo. 332, 278 S. W. 877, 379, and 
with value, Southeastern Express Co. v. Nightingale, 
33 Ga. App. 515, 126 S. E, 915, as well as with con- 
sideration, though price is not always identicat 
either with consideration, Oregon Home Builders v. 
Crowley, 87 Or. 517, 170 P. 718, 721, or with value, 
Chicago, K. & W. R. Co. v. Parsons, 51 Kan. 408, 
32 P. 1083. 


PRICE CURRENT. A list or enumeration of 
various articles of merchandise, with their 
prices, the duties, if any, payable thereon, 
when imported or exported, with the draw- 
backs occasionally allowed upon their ex- 
portation, etc. Wharton. 


PRICE EXPECTANCY. In the moving pic- 
ture industry, the minimum receipts which - 
distributors expect to realize from the ex- 
hibition of pictures;—used interchangeably 
with “minimum sale” and “exhibition value.” 
Export & Import Film Co. v. B. P. Schulberg 
Productions, 125 Misc. 756, 211 N. Y, 8. 838, 
839. 


PRICKING FOR SHERIFFS. In England, 
when the yearly list of persons nominated 
for the office of sheriff is submitted to the 
sovereign, he takes a pin, and to insure im- 
partiality, as it is said, lets the point of it 
fall upon one of the three names nominated 
for each county, etc., and the person upon 
whose name it chances to fall is sheriff for 
the ensuing year. This is called “pricking 
for sheriffs.” Atk. Sher, 18. 


PRICKING NOTE. Where goods intended to 
be exported are put direct from the station 
of the warehouse into a ship alongside, the 
exporter fills up a document to authorize the 
receiving the goods on board. This docu- 
ment is called a “pricking note,” from a prac- 
tice of pricking holes in the paper correspond- 


‘PRIDE GAVEL 
ing with the number of packages counted into 
the ship. Hamel, Cust. 181. 


PRIDE GAVEL. A rent or tribute. 
Gavelk, 112, 


Tayl. 


PRIEST. A minister of a church. A person 
in the second order of the ministry, as dis- 
tinguished from bishops and deacons. 


A pastor is a permanent official of a parish, and 
more than a priest, who holds a position of spiritual 
power without reference to locality. Dupont v. Pet- 
telier, 120 Me. 114, 3 A. LH, 13. 


PRIMA FACIE. Lat. At first sight; on the 
first appearance; on the face of it; so far as 
can be judged from the first disclosure; pre- 
‘sumably, 


PRIMA FACIE CASE. A litigating party is 
said to have a prima facie case when the evi- 
dence in his favor is sufficiently strong for 
his opponent to be called on to answer it. A 
prima facie ease, then, is one which is es- 
tablished by sufficient evidence, and can he 
overthrown only by rebutting evidence ad- 
duced on the other side. In some cases the 
‘only question to be considered is whether 
there is a prima facie case or no, Thus a 
grand jury are bound to find a true bill of in- 
‘dictment, if the evidence before them creates a 
prima facie case against the accused; and for 
‘this purpose, therefore, it is not necessary for 
them to hear the evidence for the defense. 
Mozley & Whitley. And see State v. Harde 
lein, 169 Mo. 579, 70 S. W. 130; State v. Law- 
lor, 28 Minn. 216, 9 N. W. 698. 


PRIMA FACIE EVIDENCE. See Evidence. 


Prima pars equitatis æqualitas. 
element of equity is equality. 


-The radical 


. PRIMA TONSURA. ‘The first mowing; a 
grant of a right to have the first crop of 
grass. 1 Chit. Pr. 181. : 


._PRIMA IMPRESSIONIS. A case prime im- 
pressionis (of the first impression) is a case 
of a new kind, to which no established prin- 
ciple of law or precedent directly applies, and 
which must be decided entirely by reason as 
‘distinguished from authority. 


PRIMA PRECES. Lat. In the civillaw. An 
imperial prerogative. by which the emperor 
-exercised the right of naming to the first 
_prebend that became vacant after his acces- 
sion, in every church of the empire. 1 BI. 
-Comm. 381. 


PRIMAGE. In mercantile law. Formerly, a 
.small allowance or compensation payable to 
the master and mariners of a ship or vessel; 
-to the. former for the use of his cables and 
ropes to discharge the goods of the merchant; 
to the latter for lading and unlading in any 
port or haven. Abb. Shipp. 404; Peters v. 
Speights, 4 Md: Ch. 381; Blake v. Morgan, 3 


-upon a bona fide purchase. 
Packages, 2 Mas: 53, Fed.;Cas. No. 16,303. 
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Mart. O. S. (La.) 381. It is sometimes called 
the master’s hat-money. 

It is no longer, however, a gratuity to the 
master, unless especially stipulated; but it 
belongs to the owners or freighters, and is 
nothing but an increase of the freight rate. 
Carr vy. Austin & N. W. R. Co. (C. C.) 14 F. 
421. 


PRIMARIA ECCLESIA. The mother church. 
1 Steph. Comm. (Tth Ed.) 118. 


PRIMARY. First; principal; chief; lead- 
ing. First in order of time, or development, 
or in intention. State v. Erickson, 44 S. D. 
63, 182 N. W. 315, 316, 18 A. L. R. 1189. 


PRIMARY ALLEGATION. The opening 
pleading in a- suit in the ecclesiastical court. 
It is also called a “primary plea.” 


PRIMARY DISPOSAL OF THE SOIL. In 
acts of congress admitting territories as 
states, and providing that no laws. shall be 
passed interfering with the primary disposal 
of the soil, this means the disposal of it by 
the United States government when it parts 
with its title to private persons or corpora- 
tions acquiring the right to a patent or deed 
in accordance with law. See Oury v. Good- 
win, 3 Ariz. 255, 26 P. 377; Topeka Commer- 
cial Security Co. v. McPherson, 7 Okl. 332, 54 
P. 489. 


PRIMARY POWERS. The principal author- 
ity given by a principal to his agent. It 
differs from “mediate powers.” Story, Ag. 
§ 58. 


PRIMARY PURPOSE. That which is. first 
in intention; which is fundamental. State 
v. Erickson, 44 S. D. 68, 182 N. W. 315, 317, 
13 A. L. R. 1189. The principal or fixed in- 
tention with which an act or course of con- 
duct is undertaken. Carlson. v. Carpenter 
Contractors’ Ass’n, 224 Ill. App. 480, 447. 
As to primary “Conveyance,” “Election,” 


“Bvidence,” “Obligation,” and “Vein,” see 
those titles. 
PRIMATE. A chief ecclesiastic; an arch- 


bishon who has jurisdiction over his province, 
or one of several metropolitans presiding 
over others. Exarch comes nearest to it in 
the Greek church. Thus the archbishop of 
Canterbury is styled “Primate of all Eng- 
land ;” the archbishop of York is “Primate of 
England.” Wharton. ` 


PRIME, n. In French law. The price of the 
risk assumed by an insurer;. premium of 
insurance. Emerig. Traite des Assur. c. 3, § 
1, nn. 1, 2. 


PRIME, v. To stand first or paramount; to 
take precedence or priority of; to outrank; 
aS, in the sentence “taxes prime all other 
liens.” 


PRIME COST. The true price paid for goods 
U. S. v. Sixteen 
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PRIME MINISTER. The responsible head of 
a ministry or executive government, especial- 
ly of a monarchical government. Webster, 
Dict. In England, he is the head of the 
cabinet, and usually holds the office of First 
Lord of the Treasury. The office was un- 
known to the law until 1906, when the prime 
minister was accorded a place in the order 
of precedence. Lowell, Gov. of Engl, 68. “He 
is the principal executive of the British con- 
stitution, and the sovereign a cog in the me- 
chanism.” Bagehot. 


PRIME SERJEANT. In English law. The 
king’s first serjeant at law. 


PRIMER. A law French word, signifying 
first; primary. 


PRIMER ELECTION. A term used to sig- 
nify first choice; e. g., the right of the eldest 
eo-parcener to first choose a purpart. 


PRIMER FINE. On suing out the writ or 
precipe called a “writ of covenant,’ there 
was due to the crown, by ancient prerogative, 
a primer fine, or a noble for every five marks 
of land sued for. That was one-tenth of the 
annual value. 1 Steph. Comm. (7th Ed.) 560. 


PRIMER SEISIN. See Seisin. 


PRIMICERIUS. In old English law. The 
first of any degree of men. 1 Mon. Angl. 838. 


PRIMITIAE. In English law. First fruits; 
the first year’s whole profits of a spiritual 
preferment. 1 Bl. Comm. 284. 


PRIMITIVE OBLIGATION. See Obligation. 


PRIMO BENEFICIO. Lat. A writ direct- 
ing a grant of the first benefice in the sov- 
ereign’s gift. Cowell. 


Primo executienda est verbi vis, ne sermonis 
vitio obstruatur oratio, sive lex sine argumen- 
tis. Co. Litt. 68. The full meaning of a word 
should be ascertained at the outset, in order 
that the sense may not be lost by defect of 
expression, and that the law be not without 
reasons [or arguments]. 


PRIMO VENIENTI. Lat. To the one first 
coming. An executor anciently paid debts 
as they were presented, whether the assets 
_ were sufficient to meet all debts or not. 
Stim. Law Gloss. . 


PRIMOGENITURE. The state of being the 
first-born among several children of the same 
parents; seniority by birth in the same fam- 
ily. 

The superior or exclusive right possessed 
by the eldest son, and particularly, his right 
to succeed to the estate of his ancestor, in 
right of his seniority by birth, to the exclu- 
sion of younger sons. 


PRIMOGENITUS. Lat. In old English law. 
A first-born or eldest son. Bract. fol. 33. 


PRINCIPAL 


And see 1 Ves, 290: 8 Maule & S. 25; 8 
Taunt. 468. 


PRIMUM DECRETUM. Lat. In the canon 
law. The first decree; a preliminary decree 
granted on the non-appearance of a defend- 
ant, by which the plaintiff was put in pos- 
session of his goods, or of the thing itself 
which was demanded. Gilb. Forum Rom. 32, 
38. In the courts of admiralty, this name 
is given to a provisional decree. Bacon, Abr. 
The Court of Admiralty (E). 


PRINCE. In a general sense, a sovereign; 
the ruler of a nation or state. More particu- 
larly, the son of a king or emperor, or the 
issue of a royal family; as princes of the 
blood. The chief of any body of men. Web- 
ster; The Lucy H. (D. C.) 235 F. 610, 612. 


—Prince of Wales. A title given to the eldest 
son of the British sovereign or to the heir 
apparent to the crown. He is so created by 
letters patent, and is also created Earl of 
Chester. He is Duke of Cornwall by inherit- 
ance. Mary and Elizabeth, though each, at 
the time, was only heiress presumptive, were 
created Princesses of Wales by Henry VIII. 
See Princess royal. 


—Princes and princesses of the royal blood. 
In English law. ‘The younger sons and 
daughters of the sovereign, and other branch- 
es of the royal family who are not in the 
immediate line of succession. __ 


PRINCEPS. Lat. In the civil law. 
prince; the emperor. 


The 


Princeps et respublica ex justa causa possunt 
rem meam auferre. 12 Coke, 13. The prince 
and the commonwealth, for a just cause, can 
take away my property. 


Princeps legibus solutus est. The emperor is 
released from the laws; is not bound by the 
laws. Dig. 1, 8, 81; Halifax, Anal. prev. vi, 
vii, note. 


Princeps mavult domesticos milites quam sti- 
pendiarios bellicis opponere casibus. Co. Litt. 
69. A prince, in the chances of war, had 
better employ domestic than stipendiary 
troops. 


PRINCESS ROYAL. In English law. The 
eldest daughter of the sovereign. 3 Steph. 
Comm. 450. 


PRINCIPAL, adj. Chief; leading; most im- 
portant or considerable; primary; original. 
Highest in rank, authority, character, im- 
portance, or degree. Bland v. Board of Trus- 
tees of Galt Joint Union High School Dist:, 
67 Cal. App. 784, 228 P. 895, 397. : 

As to principal “Challenge,” “Contract,” 
“Fact,” “Obligation,” “Office,” and “Vein,” 
see those titles. 


—Principal establishment. In the law concern- 
ing domicile, the principal domestic estab- 


PRINCIPAL 


lishment. Mosely v. Dabezies, 142 La. 256, 
76 So. 705, 706. - 


PRINCIPAL, n. The source of authority or 
right. 

A superintendent, as of a school district. 
Williams v. School Dist. No. 189, 104 Wash. 
659, 177: P. 635, 636. 

The capital sum of a debt or obligation, as 
distinguished from interest or other additions 
to it. Christian v. Superior Court, 122 Cal. 
117, 54 P. 518. The corpus or capital of an 
estate in contradistinction to the income; 
“income” being merely the fruit of capital. 
Carter v. Rector, 88 OKI. 12, 210 P. 1035, 1037. 


In Old English Law 


An heir-loom, mortuary, or corse-present. 
Wharton. 
In Property Law 


A term used as the correlative of “acces- 
sory” or “incident” to denote the more im- 
portant or valuable subject, with which oth- 
ers are connected in a relation of dependence 
or subservience, or to which they are inci- 
dent or appurtenant. Thus, it is said that 
the incident shall pass by the grant of the 
principal; but not the principal by the grant 
of the incident. Co. Litt. 152 æ. 


in the Law of Agency 


The employer or .constitutor of an agent; 
the person who gives authority to an agent 
or attorney to do some act for him. Adams 
v. Whittlesey, 83 Conn. 567. Called also con- 
stituent or chief; Mech. Agency § 3. 

One, who, being competent sui juris to do 
any act for his own benefit or on his own 
account, confides it to another person to do 
for him. 1 Domat, b. 1, tit. 15. 


The relation of principal and agent arises wherever 
one person, expressly or by implication, authorizes 
another to act for him, or subsequently ratifies the 
acts of another in his behalf. Civ. Code Ga. 1910, 
§ 3569. : 


In the Law of Guaranty and Suretyship 


The person primarily liable, for whose per- 
formance of his obligation the guarantor or 
surety has become bound. See Rollings v. 
Gunter, 211 Ala. 671, 101 So. 446, 448. 


‘tn Criminal Law 


A chief actor or perpetrator, or an aider 
and abettor actually or constructively present 
at the commission of the crime, as distin- 
guished from an “accessory.” At common 
law, a principal in the first degree is he that 
is the actor or absolute perpetrator of the 
crime; and, in the second degree, he who is 
present, aiding and abetting the fact to be 
done. 4 Bl. Comm. 34. And see Bean v. State, 
17 Tex. App. 60; Mitchell v. Com., 33 Grat. 
(Vaj 868; Cooney v, Burke, 11 Neb, 258, 9 
N. W. 57; Red v. State, 89 Tex. Cr. R. 667, 
47 S. W. 1008, 73 Am, St. Rep. 965; State v. 
Phillips, 24 Mo. 481; Travis v. Com., 96. Ky. 
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77, 27 S. W. 863; Castillo v. State, 75 Tex. 
Cr. R. 643, 172 S. W. 788, 789; Hately v. 
State, 15 Ga. 346; McCabe v. State, 149 Ark. 
585, 233 S. W. 771, 772; State v. Walters, 135 
La. 1070, 66 So. 364, 375. Neither a principal 
in the first degree nor one in the second de- 
gree need be actually present when the offense 


‘is consummated; People v. Adams, 3 Denio 


(N. XY.) 190, 45 Am. Dec. 468; Smith v. State, 
21 Tex. App. 107, 17 S. W. 552; State v. 
Morey, 126 Me, 323, 188 A. 474, 475; People v. 
Marx, 291 Ill. 40, 125 N. E. 719, 722; for the 
presence of a principal in the second degree 
may be merely constructive; e. g., where he 
stays outside and keeps watch or guard; 
Pierce v. State, 180 Tenn. 24, 168 S. W. 851, 
855, Ann. Cas. 1916B, 137; Brown v. Com- 
monwealth, 130 Va. 733, 107 S. E. 808, 810, 16 
A. L. R. 1089; Coleman v. State, 83 Tex. Cr. 
R. 86, 200 S. W. 1087; Com. v. Knapp, 9% Pick. 
(Mass.) 496, 20 Am. Dec. 491; 9 C. & P. 487; 
Brennan v. People, 15 Tl. 511. In misde- 
meanors, anyone participating is a principal. 
Boggs v. Commonwealth, 218 Ky. 782, 292 B. 
W. 324, 325; DeFreese v. City of Atlanta, 12 
Ga. ‘App. 201, 76 S. E. 1077; Farris v. State, 
74 Tex. Cr. R. 607, 170 S. W. 310, 311. 


A criminal offender is either a principal or an ac- 
cessory. A principal is either the actor (4. e., the 
actual perpetrator of the crime) or else is present, 
aiding and abetting, the fact to be done; an ac- 
cessory is he who is not the chief actor in the of- 
fense, nor yet present at its performance, but is some 
way concerned therein, either before or after the 
fact. committed. 1 Hale, P. C, 613, 618; People v. 
Ab Gee, 37 Cal. App. 1, 174 P. 371, 372; State v. 
Powell, 168 N. C. 184, 83 S. HB. 310, 313. 


A person concerned in the commission of 
a crime, whether he directly commits the act 
constituting the offense or aids and abets in 
its commission, and whether present or ab- 
sent, and a person who directly or indirectly 
counsels, commands, induces, or procures an- 
other to commit a crime. Penal Law N. Y. 
(Consol. Laws, c. 40) § 2; Mason’s St. Minn. 
1927, § 9917: Rem. & Bal. Code (Wash.) § 
2260 (Rem. Comp. Stat. § 2260). 


All persons concerned in the commission of crime, 
whether it be felony or misdemeanor, and whether 
they directly commit the act constituting the of- 
fense, or aid and abet in its commission, though not 
present, are principals. Rev, Laws Okl. 1910, § 2104 
(Comp. St. 1921, § 1521); L. Or. L. § 2870 (Code 1936, 
§ 14-1002); Code Towa 1931, § 12895; Pen. Code Cal. § 
971; State v. Curtis, 30 Idaho, 537, 165 P. 999, 1000; 
Pen. Code Ariz. 1918, § 27 (Rev. Code 1928, § 4491). 
Some of these statutes, and other similar ones, ex- 
pressly abrogate the common-law distinction be- 
tween a principal and an accessory before the fact. 
People v. Wood, 56 Cal. App. 431, 205 P, 698; State 
v. Shea, 148 Minn. 368, 182 N. W. 445. 

All. persons are principals who are guilty of act- 
ing together in the commission of an offense, Pen. 
Code Tex. 1911, art. 75 (Vernon’s Ann. P, C., art. 66). 
A principal is one who advises or agrees to the 
commission of an offense, and is present when it is 
done. Pen. Code Tex. 1911, art. 78 (Vernon’s Ann. P. 
C. art. 69). See Pizana v. State, 81 Tex. Cr. R. 3, 
193 S. W. 671, 673; Middleton v. State, 86 Tex. Cr. R. 
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307, 217 S. W. 1046, 1052; Rowan v. State, 97 Tex. 
Cr. R. 180, 260 S. W. 591,: 595. 

“Accomplice,” by virtue of statute in Texas (Pen. 
Code 1911, art. 79 [Vernon’s Ann. P. C., art. 70]), 
means one who is not present at the commission of 
the offense, Serrato v. State, 74 Tex. Cr. R. 413, 174 
§. W. 1133, 1144, and is practically synonymous with 
the common-law accessory before the fact, McKeen 
v. State, 7 Tex. Cr. R, 681; Strong v. State, 52 Tex. 
Cr. R. 133, 105 8. W. 785. But the ordinary meaning 
of “accomplice” includes all the particeps criminis; 
whether principats in the first or second degree or 
mere accessories. It means one who at common law 
might have been convicted either as principal or 
accessory beforé the fact. People v. Crossman, 241 
N. Y. 138, H9 N. E. 330, 331. 


In General 


—Principal of the house. In English law. The 
chief person in some of the inns of chancery. 


—Undisclosed principal. One not disclosed in 
the contract. Unruh v. Roemer, 135 Minn. 
127, 160 N. W. 251, 252. 


—Vice principal. In the law of master and 
servant, this term means one to whom the 
employer has confided the entire charge of the 
business or of a distinct branch of it, giving 
him authority to superintend, direct, and con- 
trol the workmen and make them obey his or- 
ders, the master himself exercising no particu- 
lar oversight and giving no particular orders, 
or one to whom the master has delegated a 
duty of his own, which is a direct, personal, 
and absolute obligation. See Durkin v. Kings- 
ton Coal Co., 171 Pa, 198, 33 A. 237, 29 L. R. 
A. 808, 50 Am. St. Rep. 801; Moore v, Rail- 
way Co., 85 Mo. 588; Railroad Co. v. Bell, 112 
Pa, 400, 4 A. 50; Lewis v. Seifert, 116 Pa. 
628, 11 A. 514, 2 Am. St. Rep. 681; Minne- 
apolis v. Lundin, 58 F. 525, 7 C. C. A. 344; 
Lindvall y. Woods (C. C.) 44 F. 855; Perras 
v. Booth, 82 Minn. 191, 84 N. W. 739; Van 
Dusen y. Letellier, 78 Mich. 492, 44 N. W. 572; 
Hanna v. Granger, 18 R. I. 507, 28 A. 659. 
The term “vice principal,” as used in the 
fellow-servant law, includes any servant who 
represents the master in the discharge of 
those personal or absolute duties which every 
master owes to his servants; such duties be- 
ing often referred to.as the nonassignable du- 
ties of the master, among which are, provid- 
ing suitable machinery and appliances, a safe 
place to work, the proper inspection and re- 
pair of premises and appliances, the selection 
and retention of suitable servants, the estab- 
lishment of proper rules and regulations, and 
the instruction of servants as to the kind 
and manner of work to be done by them. 
International Cotton Mills v. Webb, 22 Ga. 
App. 309, 96 S. E. 16; Wolverine Oil Co. v. 
Kingsbury, 66 Okl. 271, 168 P. 1021, 1022; 
Morelli v. Twohy Bros. Co., 54 Mont. 366, 170 
P. 757, 759. To make a servant a vice princi- 
pal, it is only necessary that he have author- 
ity to direct and supervise the work and to 
hire and discharge subordinate servants en- 
gaged in the work. Modern Order of Praetori- 
ans v. Nelson (Tex. Civ. App.) 162 S. W. 17, 


18; Buckeye Cotton Qil Co. v. Everett, 24 Ga. 
App. 738, 102 S. E. 167; Shields v. W. R. 
Grace & Co., 91 Or. 187, 179 P. 265, 271; Dag- 
gett v. American Car & Foundry Co. . (Mo. 
App.) 284 S. W. 855, 856. However, a servant 
may be a vice principal, though he has no 
power to employ and discharge men under 
him. Wilson v. Counsell, 182 Ill. App. 79, 84. 


PRINCIPALIS. Lat. Principal; 
debtor; a principal in a crime. 


Principalis debet semper executi antequam per- 
veniatur ad fidelJussores. The principal should 
always be exhausted before coming upon the 
sureties. 2 Inst. 19. 


a principal. 


Principla data sequuntur concomitantia. Given. 
principles are followed by their concomitants.: 


Principia probant, non probantur. Principles 
prove; they are net proved. 3 Coke, 50a. 
Fundamental principles require no proof; or; 
in Lord Coke’s words, “they ought to be ap- 
proved, because they cannot be proved.” Id. 


Principlis obsta. Withstand beginnings; op- 
pose a thing in its early. stages, if you would 
do so with success. Branch, Princ. 


Prinoiplorum non est ratio. There is no rea- 
soning of principles; no argument is re~ 
quired to prove fundamental rules, 2 Bulst. 
239. 


Principium est potissima pars cujusque rei. 10 
Coke, 49. The principle of anything is its 
most powerful part. 


PRINCIPLE. A fundamental truth or doc- 

trine, as of law; a comprehensive. rule or 
doctrine which furnishes a basis or origin for- 
others; a settled rule of action, procedure, or 
legal determination. A truth or proposition 
so clear that it cannot be proved or contra- 

dicted unless by a proposition which is still 

clearer. That which constitutes the essence’ 
of a body or its constituent parts. 8 Term. 

107. That which pertains to the theoretical 

part of a science. Hemler v. Richland Parish 

School Board, 142 La. 133, 76 So. 585, 587. 


In Patent Law 


The principle of a machine is the particular 
means of producing a given result by a me 
chanical contrivance. Parker v. Stiles, 5 
McLean, 44, 68, Fed. Cas. No. 10,749. It is 
the modus operandi, or. that which applies, 
modifies, or combines mechanical powers to 
produce a certain result; and, so far, a prin- 
ciple, if new in. its application to a useful 
purpose, may be patentable. See Barrett v. 
Hall, 1 Mason, 470, Fed. Cas. No. 1,047. 

The word “principles,” as applied to in: 
ventions, designate those elements which in 
combination compose the claims. Schweyer 
Electric & Mfg. Co. v. Regan Safety Devices 
Co. (©. C. A.) 4 F.(2d) 970, 973. 


PRINT, 2. A term which includes most of the 
forms of figures or characters or representa- 


PRINT 


tions, colored or uncolored, that may be im- 
pressed on a yielding surface. Arthur v. Mol- 
ler, 97 U. S. 367, 24 L. Ed. 1046; U. S. v. Har- 
man (D. C.) 38 F. 829. 


PRINT,.v. To stamp by direct pressure as 
from the face of types, plates, or blocks cov- 
ered with ink or pigments, or to impress with 
transferred characters or delineations by the 
exercise of force as with. a press or other 
mechanical agency. Acme Coal Co. v. Nor- 
thrup Nat. Bank of Iola, Kan., 23 Wyo. 66, 
146 P. 593, L. R. A. 1915D, 1084. 


The term properly refers to the mechanical work 


of production, whereas “publish” pertains to the is- 


suance from the place where printed. In re Monrovia 
Evening Post, 199 Cal. 268, 248 P. 1017, 1018; In re 
McDonald, 187 Cal. 158, 201 P. 110, 111. But a finding 
that a newspaper is “published” in a certain county 
may be deemed sufficient to show that it was 
“printed” in such county. McCormick v. Higgins, 
190 Ill. App. 241, 261, Similarly, a requirement that 
matter be “printed” in a particular county may he 
construed ag a direction that it be “published” there, 
In re Publication of Docket of Supreme Court (Mo. 
Sup.) 232 S. W. 454, 455, overruling In re Publishing 
Docket in Local Newspaper, 266 Mo. 48, 187 5. W. 
1974, 1175. 


PRINTING. The impress of letters or char- 
acters upon paper, or upon other substance; 
—_implying a mechanical act. Daly v. Beery, 
45 N. D. 287, 178 N. W. 104, 106. The art of 
impressing letters; the art of making books 
or papers by impressing legible characters. 
Arthur v. Moller, 97 U. S. 365, 24 L. Ed. 1046; 
Le Roy v. Jamison, 15 Fed. Cas. 373; Forbes 
Lithograph Mfg.: Co. v. Worthington (C. ©.) 
25 Fed. 900. The term may include typewrit- 
ing. Sunday v. Hagenbuch, 18 Pa. Co. Ct. 
541. Compare State v. Oakland, 69 Kan. 784, 
7T Pac. 696. It may also include mimeograph- 
ing within the meaning of the copyright 
statutes. Macmillan Co. v. King (D. C.) 223 
F. 862, 867. 


-—Printing paper. This term does not neces- 
sarily include news print paper. Davis v. 
Age-Herald Pub, Co. (C. ©. A.) 293 F. 591, 
598 (tariff of an interstate carrier). ` 


—Public printing. Such as is directly ordered 
by the legislature, or performed by the agents 
of the government authorized to procure it 
to be done. Ellis v. State, 4 Ind. 1. 


PRIOR. Lat. The former; earlier; preced- 
ing; preferable or preferred. 


—Prior petens. ‘The person first applying. 


PRIOR, n. The chief of a convent; next in 


dignity to an abbot. : 


PRIOR, adj. Earlier; elder; preceding; 
superior in rank, right, or time; as, a prior 
lien, mortgage,. or judgment. . ‘See Fidelity, 
etc., Safe Deposit ‘Co. Vv. Roanoke Iron Co. 
©: Cy 81 F. at : 
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—Prior creditor. Generally, the creditor who 
is accorded priority in payment from the 
assets of his debtor. Richey v. Ferguson, 93 
Kan. 152, 148 P. 497. 


Prior tempore potior jure. He who is first in 
time is preferred in right. Co. Litt. ide; 
Broom, Max. 354, 358; 2 P. Wms. 491; 1 
Term 733; 9 Wheat. 24, 6 L. Ed. 23; 15 A. 
(Pa.) 730. 


PRIOR! PETENTI. To the person first ap- 
plying. In probate practice, where there are 
several persons equally entitled to a grant 
of administration, (e. g., next of kin of the 
same degree,) the rule of the court is to make 
the grant priori petenti, to the first appli- 
cant. Browne, Prob. Pr. 174; Coote, Prob. 
Pr. 1738, 180. 


PRIORITY. Precedence; going before. A 
legal preference or precedence. When two 
persons have similar rights in respect of the 
same subject-matter, but one is entitled to ex- 
ercise his right to the exclusion of the other, 
he is said to have priority. 


In Old English Law 


An antiquity of tenure, in comparison with 
one not so ancient. Cowell. 


PRISAGE. An ancient hereditary revenue 
of the crown, consisting in the right to take 
a certain quantity from cargoes of wine im- 
ported into England. In Edward Is reign 
it was converted into a pecuniary duty call- 
ed “butlerage.” 2 Steph. Comm. 561. 


PRISE. Fr. In French law. Prize; cap- 
tured property. Ord. Mar. liv. 3, tit. 9. See 
Dole v. Insurance Co., 6 Allen (Mass.) 373. 


PRISEL EN AUTER LIEU. L. Fr. A tak- 
ing in another place. A plea in abatement 
in the action of replevin. 2 Ld. Raym. 1016, 
1017. 


PRISON. A public building or other place 
for the confinement or safe custody of per- 
sons, whether as a punishment imposed by 
the law or otherwise in the course of the ad- 
ministration of justice. See Scarborough v. 
Thornton, 9 Pa. 451; Sturtevant v. Com., 158 
Mass. 598, 83 N. E. 648; Copeland v. Common- 


wealth, 214 Ky. 209, 282 S. W. 1077; Pen. 
Code N. Y. 1903, § 92. 
Originally it was distinguished from jail, which 


was a place for confinement, not for punishment, 
and the popular modern tendency is to use the term 
in contradistinction to jail, to denote particularly 
a state penitentiary. Copeland v. Commonwealth, 
282 S. W. 1077, 214 Ky. 209. But the term may also 
properly apply to a county jail. State v. Killian, 
173 N. C. 792, 92 S. E. 499, 501, 

As used in a statute pertaining to escapes, the 
word may include territory outside a state prison, 
where an inmate, when at work outside, is under 
the surveillance of prison guards. People y. Van- 
derburg, 67 Cal. App, 217, 227 P. 62L 
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PRISON BOUNDS. The limits of the terri- 
tory surrounding a prison, within which an 
imprisoned debtor, who is out on bonds, may 
go’at will, See Gaol. 


PRISON-BREAKING, or BREACH. The 
common-law offense of one who, being lawful- 
ly in custody, escapes from the place where 
he is confined, by the employment of force 
and violence. This offense is to be distin- 
guished from “rescue,” (q. v.,) which is a de- 
liverance of a prisoner from lawful custody 
by a third person. 2 Bish. Crim. Law, § 1065. 


PRISONAM FRANGENTIBUS, STATUTE 
DE. The English statute 1 Edw. II. St. 2, 
(in Rev. St. 28 Edw. I.,) whereby it is felony 
for a felon to break prison, but misdemeanor 
only for a misdemeanant to do so. 1 Hale, P. 
C. 612. 


PRISONER. One who is deprived of his lib- 
erty; one who is against his will kept in con- 
finement or custody. U. S. v. Curran (C. C. 
A.) 297 F. 946, 950; People v. Vanderburg, 67 
Cal. App. 217, 227 P. 621. 

A person restrained of his liberty upon any 
action, civil or criminal, or upon command- 
ment. Cowell. 

A person on trial for crime. “The prisoner 
at the bar.” The jurors are told to “look up- 
on the prisoner.” The court, after passing 
sentence, gives orders to “remove the pris- 
oner,” See Hairston y. Com., 97 Va. 754, 32 
S. E. 797; Royce v. Salt Lake City, 15 Utah, 
401, 49 P. 290. 


PRISONER AT THE BAR. An accused per- 
son, while on trial before the court, is so 
called. One accused of crime, who is actu- 
ally on trial, is in legal effect a “prisoner at 
the bar,” notwithstanding he has given bond 
for his appearance at the trial. Heisa “pris- 
oner” if held in custody either under bond or 
other process of law, or when physically held 
under arrest, and when actually on trial he is 
a “prisoner at the bar.” The term is as ap- 
plicable to one on trial for a misdemeanor as 
for a felony. Allen v. State, 18 Ga. App. 1, 
88 S. E. 100. 


PRISONER OF WAR. One who has been 
captured in war while fighting in the army 
of the public enemy. 


PRIST. L. Fr. Ready. In the old forms of 
oral pleading, this term expressed a tender 
or jonder of issue. 


Prius vitiis laboravimus, nunc legibus. 4 Inst, 
76. We labored first with vices, now with 
laws. 


PRIVACY, RIGHT OF. The right of an in. 
dividual (or corporation) to withhold hiniselt 
and his property from public scrutiny, if he 
so chooses. It is said to exist only so far as 
its assertion is consistent with law or public 
policy, and in a proper case equity will inter- 
fere, if there is no remedy at law, to prevent 


PRIVATEER 


an injury threatened by' the invasion of, or 
infringement upon, this: right from motives. 
of curiosity, gain, or malice. See Federal: 
Trade Commission v, American Tobacco Co.,: 
264 U. S. 298, 44 S. Ct. 336, 68 L. Ed. 696; 
32 A. L. R. 786, affirming judgment (D.: ©) 
Federal Trade Commission v. P. Lorillard: 
Co., 283 F. 999; Mackenzie v. Mineral Springs 
Co., 27 Abb. N. C. (N. Y.) 402, 18 N. Y. Supp. 
240; Prince Albert v. Strange, De G. & S. 
652, and, on appeal, 1 MacN. & G. 23; Schuy- 
ler v. Curtis, 147 N. Y. 484, 42 N. EB. 22, 81 
L. R. A. 286, 49 Am. St. Rep. 671, reversing 
70 Hun, 598, 24 N. Y. Supp. 512; Rhodes v. 
S. & H. Co., 120 App. Div. 470, 104 N. Y. Supp. 
1102, affirmed in 193 N. Y. 223, 85 N. Ð. 1097, 
34 L. R. A. (N. S.) 1143, 127 Am. St. Rep; 
945, and in S. & H. Co. v. Rhodes, 220 U. 8S: 
502, 31 Sup. Ct. 490, 55 L. Ed. 561; Binns: v. 
Vitagraph Co., 210 N. Y. 51,103 N. E. 11083 
Hillman v. Pub. Co., 64 Wash. 691, 117 P. 594, 
35 L. R. A. (N. S.) 595; Vassar College v. Bis- 
cuit Co. (D. C.) 197 F. 982; Moore v. R. Có., 
130 N. Y. 523, 29 N. E. 997. 14 L. R. A. 731; 4 
Harv. Law Rev. 193; 34 Harv. Law Rev. 407. 


PRIVATE. Affecting or belonging tó private 
individuals; as distinct from the publie gen- 
erally. Not official; not clothed with office. 


PRIVATE BILL OFFICE. An office of the 
British parliament where the business of ge- 
curing private acts of parliament is conduct- 
ed. 

Li 


PRIVATE INTERNATIONAL LAW. A name 
used by some writers to indicate that branch 
of the law which is now more commonly 
called “Conflict of Laws” (q. v.) 


PRIVATE LAW. As used in contradistine. 
tion to public law, the term means all that 
part of the law which is administered between 
citizen and citizen, or which is concerned with 
the definition, regulation, and enforcement of 
rights in cases where both the person in whom 
the right inheres and the person upon whom 
the obligation is incident are private individu- 
als. See Public Law, : 1 


PRIVATE PERSON. An individual who is 
not the incumbent of an office. 


PRIVATE STREET. Literally speaking, this 
is an impossibility, for no way can be both 
private and a street. It may be one or the 
other, but not both. Greil v. Stollenwerck, 
201 Ala. 303, 78 So. 79, 82. 

As to private “Act,” “Agent,” 
“Boundary,” “Bridge,” “Business,” 
er,” “Chapel,” “Corporation,” “Detective,” 
“Dwelling house,” “Easement,” “Examina- 
tion,” “Ferry,” “Nuisance,” “Pond,” “Prop- 
erty,” “Prosecutor,” “Rights,” “Road,” “Sale,” 
“School,” “Seal,” “Statute,” “Stream,” 
“Trust, ERJ “Water, ” “War, ” “Way, EEJ “Wharf,” 
and “Wrongs,” see those titles, 


PRIVATEER. A vessel owned, equipped, 
and armed by one or more. private indiviđu- 


“Bill, wv 
“Carri-, 


i 


PRIVATEER 


als, and duly commissioned by a belligerent 
power to go on cruises and make war upon 
the enemy, usually by preying on his com- 
merce. A private vessel commissioned by the 
state by the issue of a letter of marque to 
its owner to carry on all hostilities by sea, 
presumably according to the laws of war. 
Formerly a state issued letters of marque to 
its own subjects, and to those of neutral 
states as well, but a privateersman who ac- 
cepted letters of marque from both belliger- 
ents was regarded as a pirate. By the Dec- 
laration of Paris (April, 1856), privateering 
was abolished, but the United States, Spain, 
Mexico, and Venezuela did not accede to this 
declaration. It has been thought that the 
constitutional provision empowering Congress 
to issue letters of marque deprives it of the 
power to join in a permanent treaty abolish- 
ing privateering. See 28 Am. L. Rev. 615; 
24 Am. L. Rev. 902; 19 Law Mag. & Rev. 35. 


Privatio : presupponit habitum. 2 Rolle, 419. 
A deprivation presupposes a possession. 


PRIVATION. A taking away or withdraw- 
ing. Co. Litt. 239. 


Privatis pactionibus non dubium est non tædi 
jus ceterorum. There is no doubt that ‘the 
rights of others [third parties] cannot be prej- 
udiced by private agreements. Dig. 2, 15, 3, 
pr.; Broom, Max. 697. 


Privatorum conventio juri publico non derogat. 
The agreement of private individuals does 
not derogate from the’ public right, Qaw.] 
Dig. 50, 17, 45,1; 9 Coke, 141; Broom, Max. 
695. 


PRIVATUM. Lat. Private. Privatum jus, 
private law. Inst. 1, 1, 4. ' 
Privatum commodum publico cedit. Private 
good yields to public. Jenk. Cent. p. 223, case 
80. The interest of an individual should give 
place to the public good. Id.» 


Privatum incommodum publico bono pensatur. 
Private inconvenience is made up for by pub- 
lic benefit. Jenk. Cent. p. 85, case 65; Broom, 
Max. 7. 


PRIVEMENT ENCEINTE. Fr. Pregnant 
privately. A term used to signify that a wo- 
man is pregnant, but not yet quick with child. 


PRIVIES. Persons connected together, or 
having a mutual interest in the same action 
or thing, by some relation other than that of 
actual contract between them; persons whose 
interest in an estate is derived from the con- 
tract or conveyance of others. Quoted in 
Woodward v. Jackson, 85 Iowa, 432, 52 N. W. 
358, 359; Betz v. Moore-Shenkberg Grocery 
Co., 197 Iowa, 1348, 199 N. W. 254, 256. 

Those who are partakers or have an inter- 
est in any action or thing, or any relation to 
another, They are of six kinds: 
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(1) Privies of blood; such as the heir to his an- 
cestor. : 

(2) Privies in representation; as executors or ad- 
ministrators to their deceased testator or intestate. 

(3) Privies in estate; as grantor and grantee, 
lessor and lessee, assignor and assignee, etc. 

(4) Privities, in respect of contract, are personal 
privities, and extend only to the persons of the 
lessor and lessee. 

(5) Privies in respect of estate and contract; as 
where the lessee assigns his interest, but the con- 
tract between lessor and lessee continues, the les- 
sor not having accepted of the assignee. 

(6) Privies in law; as the lord by escheat, a ten- 
ant by the curtesy, or in dower, the incumbent of 
a benefice, a husband suing or defending in right 
of his wife, etc. Wharton; H. Weston Lumber Co. 
v. Lacey Lumber Co., 85 So. 198, 195, 128 Miss. 208, 
10 A. L. R. 486, i 

“Privies,” in the sense that they are bound by 
the judgment, are those who acquired an interest 
in the subject-matter after the rendition of the 
judgment. Village Mills Co. v. Houston Oil Co. of 
Texas (Tex. Civ. App.) 186 S. W. 785, 790; Central 
Oregon Irr. Co. v. Young, 213 P. 782, 784, 107 Or. 39. 
“Privies” to a judgment are those whose succes- 
sion to the rights of property affected occurs after 
the institution of the suit and from a party to it. 
Gill v. Porter, 176 N. C. 451, 97 S. E. 381, 382; Lan- 
caster v. Borkowski, 179 Wis. 1, 190 N. W. 852, 854; 
Savage v. North Anson Mfg. Co., 124 Me. 1, 124 A, 
721, 722; Brown v. March, 111 Okl, 288, 242 P. 156, 
157, 


PRIVIGNA. Lat. In the civil law. 
daughter. 


A step- 


PRIVIGNUS. Lat. In the civil law. A son 
of a husband or wife by a former marriage; 
a step-son. Calvin. 


PRIVILEGE. A particular and peculiar ben- 
efit or advantage enjoyed by a person, com- 
pany, or class, beyond the common advantages 
of other citizens. An exceptional or extra- 
ordinary power or exemption. A right, pow- 
er, franchise, or immunity held by a person or 
class, against or beyond the course of the 
law. Waterloo Water Co. v. Village of Wa- 
terloo, 200 App. Div. 718, 193 N. Y. S. 360, 
362; Colonial Motor Coach Corporation y. 
City of Oswego, 126 Misc. 829, 215 N. Y. S. 159, 
163; State v. New York Life Ins. Co., 119 
Ark. 314, 171 8. W. 871, 873; State v. Ytur- 
ria, 109 Tex. 220, 204 S. W. 315, 317, L. R. A. 
1918F, 1079; Cope v. Flanery, 70 Cal. App. 
738, 284 P. 845, 849; Bank of Commerce & 
Trust Co. v. Senter, 149 Tenn. 569, 260 S. W. 
144,147; State v. Betts, 24 N. J. Law, 557. 
‘An exemption from some burden or attend- 
ance, with which certain persons are in- 
dulged, from a supposition of law that the 
stations they fill, or the offices they are en- 
gaged in, are such as require all their time 
and care, and that, therefore, without this in- 
dulgence, it would be impracticable to execute 
such offices to that advantage which the pub- 
lic good requires. See Lawyers’ Tax Cases, 
8 Heisk. (Tenn.) 649; U. S. v. Patrick (©. C.) 
54 F, 348; Dike v. State, 38 Minn. 366, 38 N. 
W. 95; International Trust Co. v. American 
E. & T. Co., 62 Minn. 501, 65 N. W. 78; Com. 
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v. Hendérson, 172 Pa. 135, 33 A. 368; Ten- 
negsee v. Whitworth (C. C.) 22 F. 83; Morgan 
v. Louisiana, 93 U. S. 217, 23 L. Ed. 860; Cor- 
field v. Coryell, 6 Fed. Cas. 551; State v. Gil- 
man, 33 W. Va. 146, 10 S. E. 283, 6 L. R. A. 
847. f 

That which releases one from the perform- 
ance of a duty or obligation, or exempts one 
from a liability which he would otherwise be 
required to perform, or sustain in common 
with all other persons. State v. Grosnickle, 
189. Wis. 17, 206 N. W. 895, 896. 

A peculiar advantage, exemption, or im- 
munity. Sacramento Orphanage & Children’s 
Home v. Chambers, 25 Cal. App. 536, 144 P. 
317, 319. 

An option. Miller v. Albany Lodge No. 206, 
F. & A. M., 168 Ky. 755, 182 S. W. 936, 937. 


As used in a grant of a “privilege” of mining and 
taking coal from the land of the grantor, the word 
imports permissive use. Saltsburg Colliery Co. 
v. Trucks Coal Mining Co., 278 Pa. 447, 123 A. 409, 
411, 


in the Civil Law 


A right which the nature of a debt gives 
to a creditor, and which entitles him to be 
preferred before other creditors. Civil Code 
La. art. 3186. It is merely an accessory of 
the debt which it secures, and falls with the 
extinguishment of the debt. A. Baldwin & 
Co. v. McCain, 159 La. 966, 106 So. 459, 460. 
The civil-law privilege became, by adoption 
of the admiralty courts, the admiralty lien. 
Howe, Stud. Civ. L. 89; The J. E. Rumbell, 
148 U. S. 1, 13 S. Ct. 498, 37 L. Ed. 345. 


In Maritime Law 


An allowance to the master of a ship of the 
same. general nature with primage, being 
compensation, or rather a gratuity, customary 
in certain trades, and which the law assumes 
to be a fair and equitable allowance, because 
the contract on both sides is made under the 
knowledge of such usage by the parties. 3 
Chit. Commer. Law, 431. 


In the Law of Libel and Slander 


An exemption from liability for the speak- 
ing or publishing of defamatory words con- 
cerning another, based on the fact that the 
statement was made in the performance of a 
duty, political, judicial, social, or personal. 
Privilege is either absolute or conditional. 
The former protects the speaker or publisher 
without reference to his motives or the truth 
or falsity of the statement. This may be 
claimed in respect, for instance, to statements 
made in legislative debates, in reports of mili- 
tary officers to their superiors in the line of 
their duty, and statements made by judges, 
witnesses, and jurors in trials in court, Con- 
ditional privilege (called also “qualified privi- 
lege”) will protect the speaker or publisher 
unless actual malice and knowledge of the fal- 
sity of the statement is shown. This may be 
claimed where the communication related to 
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a matter of public interest, or where it was 
necessary to protect one’s private interest and 
was made to a person having an interest in 
the same matter. Ramsey v. Cheek, 109 N. ©. 
270, 13 S. E. 775; Nichols vy, Eaton, 110 Iowa, 
509, 81 N. W. 792, 47 L. R. A. 483, 80 Am. St. 
Rep. 319; Knapp & Co. v. Campbell,.14 Tex. 
Civ. App. 199, 36 S. W. 765; Hill v. Drainage 
Co., 79 Hun, 385, 29 N. Y. S. 427; Cooley v. 
Galyon, 109 Tenn. 1, 70 S. W. 607, 60 L. R. A. 
139, 97 Am. St. Rep. 823; Ruohs v. Backer, 
6 Heisk. (Tenn.) 405, 19 Am. Rep. 598; Cran- 
fill v. Hayden, 97 Tex. 544, 80 S. W. 618. 


“Absolute privilege” is confined to cases in which 
the public service or the administration of justice 
requires complete immunity from being called to 
account for language used. Taber v. Aransas Har- 
bor Terminal Ry. (Tex. Civ. App.) 219 S. W. 860, 861. 
It is based upon the theory that the publication of 
defamatory matter must be protected in the inter- 
est of and for the nevessities of society, even though 
it be both false and malicious. Light Pub. Co. V. 
Huntress (Tex. Civ. App.) 199 S. W. 1168, 1171. 

“Qualified privilege’ extends to all communica- 
tions made in good faith upon any subject-matter 
in which the party communicating has an interest 
or in reference to which he has a duty to a person 
having a corresponding interest or duty, although 
the duty be not a legal one, but of a moral or so- 
cial character of imperfect’ obligation; and it 
arises from the necessity of full and unrestricted 
communication concerning 2 matter in which: the 
parties have an interest or duty. Southern Ice Co. 
v. Black, 136 Tenn. 391, 189 8. W. 861, 863, Ann. Cas 
1917, 695. 


In ‘Parliamentary Law 


The right of a particular question, motion, 
or statement to take precedence over all oth- 
er business before the house and to be consid- 
ered immediately, notwithstanding any con- 
sequent interference with or setting aside the 
rules of procedure adopted by the house. The 
matter may be one of “personal privilege,” 
where it concerns one member of the house 
in his capacity as a legislator, or of the “privi- 
lege of the house,” where- it concerns the 
rights, immunities, or dignity of the entire 
body, or of “constitutional privilege,” where 
it relates to some action to be taken or some 
order of proceéding expressly enjoined by the 
constitution. 


In General 


—Privilege from arrest. A privilege extended 
to certain classes of persons, either by the 
rules of international law, the policy of the 
law, or the necessities of justice or of the ad- 
ministration of government, whereby they are 


‘exempted from arrest on civil process, and, in 


some cases, on criminal charges, either perma- 
nently, as in the case of a foreign minister 
and his suite, or temporarily, as in the case of 
members of the legislature, parties and wit- 
nesses engaged in a particular suit, etc. See 
1 Kent 243; 8 R. I. 43; 2 Stra. 985; 1M. & 
W. 488; Parker v. Marco, 186 N. Y. 585, 32 
N. E. 989, 20 L. R. A. 45, 32 Am, St. Rep. 770; 
Barber v. Knowles, 77 Ohio St. 81, 82 N. E. 
1065, 11 Ann. Cas, 1144, 14 L. R. A. (N. S.) 668. 
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—Privilege of transit. In railroading, the 


right of a shipper to have a car stopped at 


some intermediate point, the commodity 
shipped unloaded and treated or changed into 
some other form, and then reloaded ard ship- 
ped to its destination as though it had been a 
continuous shipment and at the same rate as 
originally billed. Chicago, M. & St. P. Ry. 
Co. v. Board of Railroad Com'rs, 47 S. D. 395, 
199 N. W. 453, 454. 


—Privilege tax. A tax on the privilege of 
carrying on a business for which a license or 
franchise is required. Southeastern Express 
Co, v. City of Charlotte, 186 N. C. 668, 120°S. 
E. 475, 477; Adams v. Colorial Mortgage Co., 
82 Miss. 263, 34 So. 482, 100 Am. St. Rep. 633; 
Gulf & Ship Island R. Co. v, Hewes, 183 U. S. 
66, 22 S. Ct. 26, 46 L. Ed. 86; St. Louis v. 
Western Union Tel. Co., 148 U. S. 92, 13 S. Ct. 
485, 37 L. Ed. 380. ' 


—Privileges and immunities. Within the mean- 
ing of the 14th amendment of the United 
States constitution, such ‘privileges as are 


fundainental, which belong to the citizens of . 


all free governments and which have at all 
times heen enjoyed by citizens qf the United 
States. Slaughter House Cases, 16 Wall. (U. 
S.) 76, 21 L. Ed. 394; Spies v.. Illinois, 123 U. 
S. 150, 8 S. Ct. 21, 31 L. Ed: 80; O'Neil v. 
Vermont, 144 U. S. 361, 12 S. Ct. 693, 36 L, 
Ed. 450; La Tourette v. McMaster, 104 S. C. 
501, 89 S. E. 398, 399. They are only those 
which owe their existence to the federal gov- 
ernment, its national character, its Constitu- 
tion, or its laws. Ownbey v. Morgan, 256 U. 
S. 94, 41S. Ct. 483, 65 L. Ed. §37, 17 A. L. R. 
873, affirming judgment (1919) 105 A. 838, 7 
Boyce, 297; Prudential Ins. Co. of America v. 
Cheek, 25 U. S. 580, 42 S. Ct. 516, 520, 66 L. 
Ed. 1044, 27 A. L. R. 27; Rosenthal v, New 
York, 226.0, S. 260, 33 S.. Ct. 27, 57 L. Ed. 212, 
Ann. Cas..19148, 71. 


—Real privilege. In English law. A privilege 
granted to, or concerning, a particular place 
or locality. 


—Speciail privilege. In constitutional law. A 
right, power, franchise, immunity,:or privi- 
lege granted to, or vested-in, a person or class 
of persons, to the exclusion of others, and in 
derogation of common right. Plattsmouth v. 
Nebraska Teleph. Co., 80 Neb, 460, 114 N. W. 
588, 14 L. R. A. (N. S.) 654, 127 Am, St. Rep. 
779, quoted in Old Colony Trust Co. v. Omaha, 
230 U. S. 100, 33 S. Ct. 967, 971, 57 L. Ed. 
1410. See, also, City of Elk Point v. Vaughn, 
1 Dak. 118, 46 N. W. 577; Ex parte Douglass, 
1 Utah, 111. 


—wWrit of privilege. A process to enforce or 
maintain a privilege; particularly to secure 
the release of a person arrested in a civil suit 
_ contrary to his privilege. 


PRIVILEGED. Possessing or enjoying: a 
privilege; exempt from burdens; entitled to 
priority or precedence. 


` bet admitti illictum. 
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PRIVILEGED COMMUNICATIONS. 
Communication. 


PRIVILEGED COPYHOLDS. See Copyhold. 


PRIVILEGED DEBTS. Those which an ex- 
ecutor or administrator, trustee in bankrupt- 
cy, and the like, may pay in preference to oth- 
ers; such as funeral expenses, servarts’ wag- 
es, and doctors’ bills during last sickness, ete. 


See 


PRIVILEGED DEED. In Scotch law. An in- 
strument, for example, a testament, in the ex- 
ecution of which certain statutory formalities 
usually required are dispensed with, either 
from necessity or expediency. Ersk. Inst. 3, 
2,22; Bell. 


PRIVILEGED VESSEL. That ore of two 
vessels which, as against the other, ordinarily 
has the right or duty to hold her course and 
speed. Under International Rules, arts. 20, 
22 (83 USCA §§ 105, 107), a sailing vessel, ex- 
cept when the overtaking vessel, is always 
the privileged vessel; as against a steamer. 
The Buenos Aires (C. C. A.) 5 F.(2d) 423, aff 
(D,.C.) The Windrush, 2&6 F. 251. But the 
fact that a vessel is privileged does not ex- 
cuse her from failing to observe the rules, in- 
attention to signals, or failure to answer 
where an answer is required, or from adopt- 
ing such precautions as may be necessary to 
avoid a collision. The West Hartland (C. C. 
A.) 2 F.(2d) 834, affirming decrees (D. C.) 295 
F. 547, and 297 F. 330. 


PRIVILEGED VILLENAGE. In old English 
law. A species of villenage in which the ten- 
ants held by certain ard determinate services ; 
otherwise called “villein-socage.” Bract. fol. 
209. Now called “privileged copyhold,” in- 
cluding the tenure in ancient demesne. 2 BI. 
Comm. 99, 100. 


Privilegia quæ re vera sunt in prejudicium rei- 
public, magis tamen habent speciosa frontis- 
picia, et boni publici prætextum, quam bonæ et 
legales concessiones; sed prætextu liciti non de-` 
11 Coke, 88. Privileges 
which are truly in prejudice of public good 
have, however, a more specious front and 
pretext of public good than good and legal 
grants; but, under pretext of legality, that 
which is illegal ought not to be admitted. 


PRIVILEGIUM, 


In Roman Law 


A special constitution by which the Roman 
emperor conferred on some single person some 
anomalous or irregular right, or imposed up- 
on some single person some anomalous or ir- 
regular obligation, or inflicted on some single 
person some anomalous or irregular punish- 
ment. When such privilegia conferred anom- 
alous rights, they were styled “favorable.” 
When they imposed anomalous obligations, 
or inflicted anomalous punishments, they 
were styled “odious.” Aust. Jur. § 748. 0 ` 
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' A private law inflicting a punishment or 
conferring a reward. Calvinus,'Lex.; Cicero, 
de Lege 3,19; pro Domo 17; Vicat, Voc. Jur. 


In Modern Civil Law 


“Privilegium’” is said to denote, in its gen- 
eral sense, every peculiar right or favor 
granted by the law, contrary to the common 
rule. Mackeld. Rom. Law, § 197. 

A species of lien or claim upon an article 
of property, not dependent upon possession, 
but continuing until either satisfied or re- 
leased. Such is the lien, recognized by mod- 
ern maritime law, of seamen upon the ship 
for their wages. 2 Pars. Mar. Law, 561. 


PRIVILEGIUM GLERICALE. The benefit of 
clergy, (q. v.) 


Privilegium est beneficium personale, et ex- 
tinguitur cum persona. 3 Bulst. 8. A privilege 
is a personal benefit, and dies with the per- 
son. 


Privilegium est quasi privata lex. 2 Bulst. 189. 
Privilege is, as it were, a private law. 


Privilegium non valet contra rempublicam. 
Privilege is of no force against the common- 
wealth. Even necessity does not excuse, 
where the act to be done is against the com- 
monwealth. Bac. Max. p. 32, in reg. 5; 
Broom, Max. 18; Noy, Max., 9th ed. 34. 


PRIVILEGIUM, PROPERTY PROPTER A 
qualified property in animals fere nature; 
i. €., a privilege of hunting, taking, and kill- 
ing them, in exclusion of others. 2 Bl. Comm. 
394; 2 Steph. Comm. 9. 


PRIVITY. Mutual or successive relation- 
ship to the same rights of property. 1 Greenl. 
Ev. § 189; Stacy v. Thrasher, 6 How. 60, 12 
L. Ed. 337; Bailey v. Sundberg, 49 F, 583, 1 C. 
C. A. 387, 1 U. S. App. 101; Hummel v. Bank, 
2 Colo. App. 571, 32 P. 72; Dudley v. Jeffress, 
178 N. C. 111, 100 8. E. 253, 254; Fitzgerald 
v. Fitzgerald, 97 Kan. 408, 155 P. 791, 792; 
Edward F. Gerber Co. v. Thompson, 84 W. Va. 
721, 100 S. E. 733, 735, 7 A. L. R. 730; Keith 
v. Thayer, 181 Ill. App. 370, 372; Maddocks 
v, Gushee, 120 Me. 247, 113 A. 300, 301; Smith 
& Ricker v. Hill Bros., 17 N. M. 415, 134 P. 
243, 246, 247; Arnold v. Joines, 50 Okl. 4, 150 
P. 130, 133; Dinkins v. Latham, 202 Ala. 101, 
T9 So. 483, 496; Home Trading Co: v. Hicks 
(Tex. Civ. App.) 296 S. W. 627, 630; Duffy v. 
Blake, 91 Wash. 140, 157 P. 480, 482; Haver- 
hill v. International Ry. Co., 217 App. Div. 
521, 217 N. Y. S. 522, 528; M. B. Fahey To- 
bacco Co. v. Senior (D. C.) 247 F. 809, 818. 
Thus, the executor is in privity with the tes- 
tator, the heir with the ancestor, the assignee 
with the assignor, the donee with the donor, 
and the lessee with the lessor. Union Nat. 
Bank v. International Bank, 123 Ill. 510, 14 
N. E. 859; Hunt v. Haven, 52 N. H. 169; My- 
gatt v. Coe, 124 N. Y. 212, 26 N. E. 611, 11 L. 
R. A. 646; Strayer v. Johnson, 110 Pa. 21, 1 
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A. 222; Litchfield v. Crane, .123'U..8.:549, 8 
S. Ct. 210, 81 L. Ed. 199. ~ 

Derivative interest founded on, or - gTow- 
ing out of, contract, connection, or bond of 
union between parties; mutuality of interest. 
Hodgson v. Midwest Oil Co. (C. C. A.} 17 F. 
(2d) 71, 75> 

In a general, nontechnical sense, private 
knowledge; joint knowledge with another of 
a private concern, which is often supposed to 
imply consent or concurreiace ; cognizance im- 
plying consent or concurrence. Roùssel v. 
Railways Realty Co., 137 La. 616, 69 So. 27, 
31; Waring v. Bass, 76 Fla. 583, 80 So. 514, 
515. 


In a strict and technical sense a judgment cred- 
itor does not occupy such a relation to his debtor 
as to fall within the meaning of the word ‘‘priv- 
ity,” for there is no succession to the property of 
the debtor until a sale under execution id had and 
the judgment creditor bas become vested with the 
title thereof. But a majority of the courts have 
enlarged the meaning of the word, and consequent- 
ly have held that there is privity between the two 
before there is an actual devolution of the title of 
the property owned by the debtor. Buss v. Kemp 
Lumber Co., 23 N. M. 567, 170 P. 54, 56, L, R. A. 


+ 1918C, 1015. 


Privity of contract is tħat connection or 
relationship which exists between two or 
more contracting parties. It is essential to 
the maintenance of an action on any contract 
that there should subsist a privity between 
the plaintiff and defendant in respect of the 
matter sued on. Brown. 

Privity of estate is that which exists be- 
tween lessor and lessee, tenant for life and 
remainder-man or reversioner, etc., and their 
respective assignees, and between joint ten- 
ants and eoparceners. Privity of estate is 
required for a release by enlargement. Sweet. 

Privity of blood exists between arf heir and 
his ancestor, (privity in blood inheritable,) 
and between coparceners. This privity was 
formerly of importance in the law of descent 
east: Co. Litt. 271¢, 242a; 2 Inst. 516; 8 
Coke, 42b. 


PRIVITY OR KNOWLEDGE. Under Rev. St. 
§§ 4283-4286 (46 USCA §§ 183-186) withhold- 
ing the right to limit liability if the shipown- 
er had “privity or knowledge” of the fault 
which occasioned ‘damages, privity or knowl- 
edge must be actual and not merely construe- 
tive, and must involve a personal participa- 
tion of the owner in some fault or act of neg- 
ligence causing or contributing to the injury 
suffered. The 84-H (C. C. A.) 296 F. 427, 431. 
The words import actual knowledge of the 
things causing or contributing to the loss, or 
knowledge or means of knowledge of a con- 
dition of things likely to produce or contribute 
to the loss without adopting proper means to 
prevent it. Petition of Canadian Pac. Ry. Co, 
(D. C.). 278 F. 180, 189. 


PRIVY. A person who is in privity with an- 
other. One who is a partaker or has any part 


PRIVY 


or interest in any action, matter, or thing. 
See Privies; Privity. 

Also, a water-closet. Louisville & N. R. Co. 
v. Commonwealth, 175 Ky. 282, 194 S. W. 313, 
314. 

As an adjective, the word has practically 
the same meaning as “private.” * 


PRIVY COUNCIL. In English law. The 
principal council of the sovereign, composed 
of the cabinet ministers, and other persons 
chosen by the king or queen as privy council- 
lors.. 2 Steph. Comm. 479, 480. The judicial 
committee of the privy council acts as a court 
of ultimate appeal in various cases. 


PRIVY COUNCILLOR. 
privy . council. 


PRIVY PURSE. In English law. The in- 
come set’ apart for the sovereign’s personal 
use, 


PRIVY SEAL. In English law. A seal used 
in making out grants or letters patent, prepa- 
ratory to their passing under the great seal. 
2 Bl. Comm, 347.. A seal which the king uses 
to such grants or things as pass the great seal. 
Co. 2d Inst. 554. A seal of the British gov- 
ernment which is affixed to documents not 
requiring the great seal. Encycl. Br. 


PRIVY SIGNET. In English law. The sig- 
net or seal which is first used in making out 
grants and letters patent, and which is al- 
ways in the custody of the principal secre- 
tary of state. 2 Bl. Comm. 347. 


A member of the 


PRIVY TOKEN. A false mark or sign; 
forged object, counterfeited letter, key, ring, 
ete., used -to deceive persons, and thereby 
fraudulently get possession of property. St. 
33 Hen. VII. c. 1. A false privy token is a 
false privy document or sign, not such as is 
calculated to deceive men generally, but de- 
signed to defraud one or more individuals. 
Cheating by such false token was not in- 
dictable at common law. Pub. St. Mass, 1882, 
p. 1294. 


PRIVY VERDICT. In practice. A verdict 
given privily to the judge out of court, but 


which was of no force unless afterwards af- | 


firmed by a public verdict given openly in 
court. 8 ‘Bl. Comm. 377. Kramer v. Kister, 
187 Pa. 227, 40 A. 1008, 44 L. R. A. 482; 
Barrett v. State, 1 Wis. 175; Young v. Sey- 
mour, 4 ‘Neb. 89; Com. v. Heller, 5 Phila. 
(Pa.) 12377: ow generally superseded by the 
“sealed verdict,” 4. €., one written out, sealed 
up, and delivered to the judge or the clerk of 
the court. ` 


PRIZE. 


In Admiralty Law. - 

A vessel or cargo, belonging tò one of two 
belligerent powers, apprehended or:forcibly 
captured at sea by a war-vessel or privateer 
of the ‘other belligerent, and claimed : as 
enémy’s: property, and therefore. liable te.ap- 
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propriation and condemnation under the laws 
of war. See 1 ©. Rob. Adm, 228. 

The apprehension and detention at sea of 
a ship or other vessel, by authority of a bel- 
ligerent power, either with the design of ap- 
propriating it, with the goods and effects it 
contains, or with that of becoming master of 
the whole or a part of its cargo. 1 O. Rob. 
228. 

Captured property regularly condemned by 
the sentence of a competent prize court. 1 
Kent, Comm. 102. 


Goods taken on land from a public enemy are 
called ‘booty’; and the distinction between a prize 
and booty consists in this, that the former is taken 
at sea and the latter on land. 


In Contracts 


Anything offered as a reward of contest; 
a reward offered to the person who, among 
several persons or among the public at large, 
shall first (or best) perform a certain under- 
taking or accomplish certain conditions, 


PRIZE COURTS. Courts having jurisdiction 
to adjudicate upon captures made at sea in 
time of war, and to condemn the captured 
property as prize if lawfully subject. to that 
sentence. . In England, the admiralty courts 
have jurisdiction as prize courts, distinct 
from the jurisdiction on the instance side. A 
special commission issues in time of war to 
the judge of the admiralty court, to enable 
him to hold such court. In America, the fed- 
eral district courts have jurisdiction in cases 
of prize. 1 Kent, Comm. 101-193, 353-360. 
See Penhallow v. Doane, 3 Dall. 91, 1 L. Ed. 
507; Maley v. Shattuck, 3 Cranch, 488, 2 L. 
Ed. 498; Cushing v. Laird, 107 U. S. 69, 2 
S. Ct. 196, 27 L. Ed. 391. 


PRIZE GOODS. Goods which are taken on 
the high seas, jure belli, out of the hands of 
the enemy. The Adeline, 9 Cranch, 244, 284, 
3 L. Ed. 719. 


PRIZE LAW. The system of laws and rules 
applicable to the capture of prize at sea; its 
condemnation, rights of the captors, distribu- 
tion of the proceeds, etc. The Buena Ven- 
tura (D. C.) 87 F. 929, 


PRIZE MONEY. A dividend from the pro- 
ceeds of a captured vessel, ete., paid to the 
captors, U. S. v, Steever, 113 U. 8. 747, 5 
S. Ct. 765, 28 L, Ed. 1133. 


PRIZE-FIGHT. A bout between two persons 
who fight each other by means of their fists, 
by consent, and who have an expectation of 
reward to be gained by the contest or com- 
petition, either to be won from the contestant 
or to be otherwise awarded, where there is 
an intent to inflict some degree of bodily harm 
on the contestant. People v. Taylor, 96 Mich. 
576, 56 N. W. 27, 21 L. R. A. 287: Com. v. 
Collberg, 119 Mass. 350, 20 Am. Rep. 328; 
Magness v. Isgrig, 145 Ark. 232, 225 S. W. 332, 
334... An exhibition. contest of pugilists for a 
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stake or reward. Sampson v. State, 18 OKI. 
Cr. 191, 194 P. 279, 280; Fitzsimmons v. New 
York State Athletic Commission (Sup.) 146 
N. Y.S. 117, 120. See State on inf. of Wear 
v. Business Men's Athletic Club, 178 Mo. App. 
348, 163 S. W. 901, 909. It is not essential 
that the fight should be with the naked fist 
or hand. State v. Moore, 4 Ohio N. P. 81; 
Sampson v. State, 18 Okl. Cr. 191, 194 P. 279, 
280. Statutes prohibiting prize-fights have 
been passed in nearly all the states. 


PRO. For; in respect.of; on account of; 
in behalf of. The introductory word of 
many Latin phrases. ' 


PRO AND CON. For and against. A phrase 
descriptive ef the presentation of arguments 
or evidence-on both sides of a disputed ques- 
tion. 


PRO BONO ET MALO. For good and ill; 


for advantage and detriment. 


PRO BONO PUBLICO. For the public good; 
for the welfare of the whole. ° 


PRO CONFESSO. For confessed; as con- 
fessed. A term applied to a bill in equity, 
and the decree founded upon it, where no 
answer is made to it by the defendant. 1 
Barb. Ch. Pr. 96; Thomson v. Wooster, 114 
U. 8. 104, 5 S. Ct. 788, 29 L. Ed. 105; The 
Richmond (D. C.) 2 F.(2d) 908. 


PRO CONSILIO. For counsel given. An 
annuity pro consilio amounts to a condition, 
but in a feoffment or lease for life, etc., it 
is the consideration, and does not amount to 
a condition; for the state of the land by the 
feoffment is executed, and the grant of the 
annuity is executory. Plowd. 412. 


PRO-CONSUL. Lat. In the Roman law. 
Originally a consul whose command was pro- 
longed after his office had expired. An of- 
ficer with consular authority, but without 
the title of “consul.” The governor of a 
province. Calvin. 


PRO CORPORE REGNI. In behalf of the 
body of the realm. Hale, Com. Law, 32. 


PRO DEFECTU EMPTORUM. 
(failure) of purchasers. 


PRO DEFECTU EXITUS. For, or in case of, 
default of issue. 2 Salk. 620. 


For want 


PRO DEFECTU H/EREDIS. For want of an 
heir. 


PRO DEFECTU JUSTITIZ. For defect or 
want of justice. Fleta, lib. 2, c. 62, § 2. 


PRO DEFENDENTE. for the defendant. 
Commonly abbreviated “pro def.” 


PRO DERELICTO. As derelict or abandon- 
ed. A species of usucaption in the civil law. 
Dig. 41, 7. 


Bu. Law Dror. (3p Ep.) —90 


PRO LÆSIONE FIDEI 


PRO DIGNITATE REGALI. In considera- 
tion of the royal dignity. 1 Bl. Comm. 223: 


PRO DIVISO. As divided; i. ¢., in severalty.. 


PRO DOMINO. As master or owner; in the 
character of master. Calvin. 


PRO DONATO. Asa gift; as in case of gift; 
by title of gift. A species of usucaption in 
the civil law. Dig. 41, 6. See Id. 5, 3, 13, 1. 


PRO DOTE. Asa dowry: by title of dowry. 
A species of usucaption. Dig. 41, 9. See Id. 
5, 3, 13, 1. 


PRO EMTORE. As a purchaser; by the ti- 
tle of a purchaser. A species of usucaption. 
Dig. 41, 4. See Id. 5, 3, 18, 1. 


PRO EO QUOD. In pleading. For this that. 
This is a phrase of affirmation, and is suffi- 
ciently direct and positive for introducing 
a material averment. 1 Saund. 117, no. 4; 
2 Chit. Pl. 369-393. 


PRO FACTI. For the fact; as a fact; con- 
sidered or held as a. fact. 


PRO FALSO CLAMORE SUO. A nominal 
amercement of a plaintiff for his false claim, 
which used to be inserted in a judgment for 
the defendant. Obsolete. 


PRO FORMA. Asa matter of form, 3 Hast, 
232; 2 Kent, Comm, 245. 


The phrase “pro forma,” in an appealable decree 
or judgment, usually means that the decision was 
Tendered, not on a conviction that it was right, but 
merely to facilitate further proceedings. Harvey 
Hubbell, Ine., v. General Electric Go. (C. C. A.) 267. 
F. 564, 568, See Cramp & Sons S, & E. Bldg. Co. v. 
Turbine Co., 228 U. S. 645, 33 Sup. Ct. 722, 57 L. Ed. 
1003. ` 


PRO HAC VICE. For this turn; for this one 
particular occasion. 


PRO ILLA VICE. For that turn. 3 Wils. 
233, arg. 


PRO INDEFENSO. As undefended; as mak- 
ing no defense. A phrase in old practice. 
Fleta, lib. 1, c. 41, § 7. 


PRO INDIVISO. As undivided; in common. 
The joint occupation or possession of lands, 
Thus, lands held by coparceners are held pro 
indiviso; that is, they- are held undividedly, 
neither party being entitled to any specific 
portions of the land so held, but both or all 
having a joint interest in the undivided 
whole. Cowell; Bract. 1, 5: 


PRO INTERESSE SUO. According to his in- 
terest; to the extent of his interest. Thus, 
a third party may be allowed to intervene in 
a suit pro interesse suo. 


PRO LAESIONE FIDEI. For breach of faith. 
3 Bl. Comm. 52. 


PRO LEGATO 


PRO LEGATO. Asa legacy; by the title of 
a legacy. A specigs of usucaption. Dig. 41, 8. 


PRO MAJORI CAUTELA. For greater cau- 
tion; by way of additional security. Usual- 
ly applied to some act done, or some clause 
inserted in an instrument, which may not be 
really necessary, but which will serve to put 
the matter beyond any question. 


PRO NON SCRIPTO. As not written; as 
though it had not been written; as never 
written. Ambl. 139. 


PRO OPERE ET LABORE. For work and 
labor. 1 Comyns, 18. 


PRO PARTIBUS LIBERANDIS. An ancient 
writ for partition of lands between co-heirs, 
Reg. Orig. 316, 


PRO POSSE SUO. To the extent of his 
power or ability. Bract. fol. 109. 


Pro possessione presUmitur de jure. From 


possession arises a presumption of law. 


PRO POSSESSORE. As a possessor: by ti- 
tle of a possessor. Dig. 41,5. See Id. 5, 3, 13. 


Pro possessore habetur qui dolo injuriave de- 
siit possidere. He is esteemed a possessor 
whose possession has been disturbed by fraud 
or injury. Off. Exec, 166. 


PRO QUERENTE. For the plaintiff; usual- 
ly abbreviated pro quer. 


PRO RATA. Proportionately; according to 
a certain rate, percentage, or proportion. Ac- 
ċording to measure, interest, or liability. 
Chaplin v. Griffin, 252 Pa. 271, 97 A. 409, 411, 
Ann. Cas. 1918C, 787. According to a certain 
rule or proportion. 19 Am. L. Reg. N. 8. 355, 
n. (U. S. D. C. Cal). 


Thus, the creditors (of the same class) of an in- 
solvent estate are to be paid pro rata; that is, each 
is to receive a dividend bearing the same ratio to 
the whole amount of his claim that the aggregate 
of assets bears to the aggregate of debts. 


PRO RE NATA. For the affair immediately 
in hand; for the occasion as it may arise; 
adapted to meet the particular occasion. 
Thus, a course of judicial action adopted un- 
der pressure of the exigencies of the affair in 
hand, rather than in conformity to establish- 
ed precedents, is said to be taken pro re nata. 


PRO SALUTE ANIMA. Yor the good of his 
soul. All prosecutions in the ecclesiastical 
courts are pro salute anime; hence it will 
not be a temporal damage founding an ac- 
tion for slander that the words spoken put 
any one in danger of such a suit. 3 Steph. 
Comm. (Tth Ed.) 800n, 437; 4 Steph. Comm. 


PROSE. For himself; -im Bis own behalf; 
in person. 
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PRO SOCIO. For a partner; the name of an 
action in behalf of a partner. A title of the 
civil law. Dig. 17, 2; Cod. 4, 87. 


PRO SOLIDO. For the whole; as one; 
jointly ; without division. Dig. 50, 17, 141, 1. 


PRO TANTO. For so much; 
as may be; as far as it goes. 
v. Hays, 17 Serg. & R. (Pa.) 400. 


PRO TEMPORE. For the time being; tem- 
porarily; provisionally. 


PROAMITA. “Lat. In the civil law. A great 
paternal aunt; the sister of one’s grandfa- 
ther. 


PROAMITA MAGNA, Lat. In the civil law. | 
A great-great-aunt. 


for as much 
See Donley 


PROAVIA. Lat. In the civil law. A great- 
grandmother. Inst. 3, 6,3; Dig. 38, 10, 1, 5 


PROAVUNCULUS. Lat. In the civil law. 
A great-grandfather’s or great-grandmother’s 
brother. Inst. 3, 6,3; Bract. fol. 68b; Ains- 
worth, Dict. 


PROAVUS. Lat. In the civil law. A great- 
grandfather. Inst. 3, 6,1; Bract. fols. 67, 68. 
Employed in making genealogical tables. 


PROBABILITY. Likelihood; appearance of 
truth; verisimilitude; consonance to reason. 
The likelihood of a proposition or hypothesis 
being true, from its conformity to reason or 
experience, or from superior evidence or ar- 
guments adduced in its favor. People v. 
O’Brien, 180 Cal. 1, 62 P. 297; Shaw v. State, 
125 Ala, 80, 28 So. 890; State v. Jones, 64 
Iowa, 349, 17 N. W. 911, 20 N. W. 470; Brown 
v. Beck, 63 Cal. App. 686, 220 P. 14, 19: Webb 
v. State, 19 Okl. Cr. 450, 200 P. 719, 720. 

Inference; assumption ; presumption. 
Ohio Bldg. Safety Vault Co. v. Industrial ` 
Board, 277 Ill. 96, 115 N. E. 149, 154. 

A condition or state created when there 
is more evidence in favor of the existence 
of a given proposition than there is against. 
it. Bingham Mines Co. v. Allsop, 59 Utah 
306, 203 P. 644, 645; Page v. State, 17 Ala. 
App. 70, 81 So. 848, 849; Harris v. State, 8 
Ala. App. 33, 62 So. 477, 479. 


High Probability Rule 


A rule relating to the right of insured to 
abandon a vessel, by virtue of which the right 
of abandonment does not depend upon the 
certainty, but upon the high probability of 
a total loss, either of the property, or voy- 
age, or both. The result is to act not upon 
certainties, but upon probabilities; and if 
the facts present a case of extreme hazard, 
and of probable expense, exceeding half the 
value of the ship, the insured may abandon, 
though it should happen that she was after- 
wards recovered at a less expense. Fireman’ s 
Fund Ins. Co, v. Globe Nav: Co. (C. g. A.) 236 
F. 618, 635. 


- Bu. Law Dict. (Bp Bp) 


1427 


PROBABLE. Having the appearance of 
truth; . having the character of probability ; 
appearing to be founded in reason or. €x- 
perience. Bain v. State, 74 Ala. 89; State v. 
Thiele, 119 Iowa, 659, 94 N. W. 256. Having 
more evidence for than against; supported by 
evidence which inclines the mind to believe, 
but leaves some room for doubt; likely. Bar- 
rett v. Green River & Rock Springs. Live 
Stock Co., 28 Wyo. 379, 205 P. 742, 7438; New 
York Life Ins, Co. v. Holck, 59 Colo. 416, 151 
P. 916, 923; Conard v. Dillingham, 28. Ariz. 
596, 206 P. 166, 168; Webb v. State, 19 Okl. 
Cr. 450, 200 P. 719, 720; Barron v. Duke, 120 
Or. 181, 250 P. 628, 632; Hensley v. Kansas 
City Rys. Co. (Mo. App.) 214 S. W. 287, 289. 
Apparently true, yet possibly false. Spadra 
‘Creek Coal Co. v. Harger, 130 Ark. 374, 197 
S. W. 705. 


PROBABLE CAUSE. Reasonable cause. 
State v. Baltes, 183 Wis, 545, 198 N. W. 282, 
284; United States v. One Bag of Paradise 
and Ghoura Feathers (C. C. A.) 256 F. 301, 
302. Having more evidence for than 
against. Ex parte Souza, 65 Cal. App. 9, 222 
P. 869, 870. A reasonable ground for belief 
in- the existence of facts warranting the pro- 
ceedings complained of. Owens v. Graetzel, 
149 Md. 689, 182 A. 265, 267. An apparent 
state of facts found to exist upon reasonable 
inquiry, (that is, such inquiry as the given 
case renders convenient and proper,) which 
would induce a reasonably intelligent and 
prudent man to believe, in a criminal case, 
that the accused person had committed the 
crime charged, or, in a civil case, that a cause 
of action existed. Alsop v. Lidden, 130 Ala. 
548, 30 So. 401; Brand v. Hinchman, 68 
Mich, 590, 36 N. W. 664, 18 Am. St. Rep. 362; 
Mitchell v. Wall, 111 Mass. 497; Driggs v. 
Burton, 44 Vt. 146; Wanser v. Wyckoff, 9 
* Hun (N. Y.) 179; Lacy v. Mitchell, 23 Ind. 
67; Hutchinson v. Wenzel, 155 Ind. 49, 56 
N. E. 845. In malicious prosecution, the ex- 
istenee of such facts and circumstances as 
would excite the belief in a reasonable mind, 
acting on the facts within the knowledge of 
the prosecutor, that the person charged was 
guilty of the crime for which he was prose- 
cuted. ‘Wheeler v. Nesbitt, 24 How. 544, 
16 L. Ed. 765; F. W. Woolworth Co. v. Con- 
nors, 142 Tenn. 678, 222 8. W. 1053; Nettie- 
ton v. Cook, 30 Idaho, 82, 163 P. 300, 302, L. 
R. A. 1917D, 1194; McGann v. Allen, 105 
Conn. 177, 184 A. 810, 8138; Gresham v. Amer- 
ican Ry. Express Co., 147 Va. 385, 137 S. E. 
471, 472; Bowen v..W. A. Pollard & Co., 173 
N. C. 129, 91 S. E. 711, 712; China v. Sea- 
board Air Line Ry., 107 S. C. 179, 92 S. E. 
335, 337; Hyman v. New York Cent. R. Co., 
240 N. Y. 137, 147 N. E. 613, 615, 39 A. L. R. 
858; Buhner v. Reusse, 144 Minn. 450, 175 
N. W. 1005, 1006; Cooper v. Utterbach, 37 
Md. 282; Lunsford v. Dietrich, 86 Ala. 250, 
5 So. 461, 11 Am. St. Rep. 37. A reasonable 
ground of suspicion, supported by circum- 
stances sufficiently strong in themselves tọ 


PROBABLE FUTURE PAYMENTS ` 


warrant a prudent and cautious man to be- 
lieve that the accused is guilty of the of- 
fense with which he is charged. Glisson v. 
Biggio, 189 La. 23, 71 So. 204, 206; Melan- 
owski v. Judy, 102 Ohio St. 153, 131 N. E. 
360, 361; Gilecki v. Dolemba, 189 Mich. 107, 
155 N. W. 437, 488; Lammers v. Mason, 123 
Minn. 204, 143 N. W. 359; Puutio v. Roman, 
76 Mont. 105, 245 P. 528, 525; Piggly-Wiggly 
Alabama Co. v. Rickles, 212 Ala. 585, 103- S0. 
860, 862; Lee v. Levison, 173 Cal. 166, 159 P, 
438, 440; Henderson v. Cape Trading Co., 
316 Mo. 384, 289 S. W. 382, 334; Wax v. Mc- 
Grath, 255 Mass. 340, 151 N. E. 317, 319; Mot- 
singer v. Sink, 168 N. C. 548, 84 S. E. 847, 
849; Stansbury v. Luttrell, 152 Md. 553, 137, 
A. 389, 340; Carl v. Ayers, 53 N. Y. 17; Cle- 
ment v. Major, 1 Colo. App. 297, 29 P. 19; 
Sanders v. Palmer, 55 F. 217, 5 C. C. A. TT: 
Such a state of facts and circumstances 
known to the prosecutor personally or by in- 
formation from others as would, in the judg- 
ment of the court, lead a man of ordinary 
caution, acting conscientiously in the light 
of such facts and circumstances, to believe 
that the person charged is guilty. Radochio 
v. Katzen, 92 W. Va. 340, 114 S. E. 746, 748; 
Keebey v. Stifft, 145 Ark. 8, 224 S. W..356, 
400. See, also, Galley v. Brennan, 216 N. Y. 
118, 110 N. E. 179, 180. Where defendant in 
an action for malicious prosecution shows 
that before commencing the prosecution he, in 
good. faith, consulted an attorney of good 
standing and made a full disclosure of all 
of the facts reasonably obtainable, and in 
good faith acted upon such advice, this of 
itself constitutes “probable cause.” Herrick 
v. Devorak, 56 Okl. 499, 155 P. 1158, 1154; 
Gustason v. Speak, 85 Cal. App. 18, 258 P. 725, 
726; Treloar v. Harris, 66 Ind. App. 159, 117 
N. E. 975, 976. As used in a statute relating 
to probable cause for appeal, the term means 
that the appellant has grounds for his ap- 
peal that present a debatable question, and 
that it is not frivolous or taken for delay. Ex 
parte France, 38 Idaho, 627, 224 P. 483, 484. 


PROBABLE CONSEQUENCE. One that is 
more likely to follow its supposed cause than 
it is not to follow it. Armour & Co. v. Har- 
crow (C. C. A.) 217 F, 224, 227. See, also, 
Collins v. Pecos & N, T. Ry. Co., 110 Tex. 577, 
212 S. W. 477, 478. 


PROBABLE EVIDENCE. See Evidence, 


PROBABLE FUTURE PAYMENTS. This ex: 
pression in the Workmen’s Compensation Act, 
providing for commutation at an amount 
which will equal the total sum of the prob- 
able future payments capitalized at their 
present value upon the basis of interest cal- 
culated at 3 per cent. per annum, means such 
payments as would ordinarily become payable 
in the natural course of events, taking into 
consideration the expectancy of the benefici- 
ary. H. W. Clark Co. v. Industrial Commis- 
sion, 291 Ill. 561, 126 N. E. 579, 582, 


` PROBABLE GROUND 


PROBABLE GROUND. As used in the Illi- 
nois Quo Warranto Act, requiring the judge 
to be satisfied there is probable ground for 
the proceeding before granting leave to file 
the information in quo warranto, “probable 
ground” means a reasonable ground of pre- 
sumption that a charge is or may be well 
founded. People v. Burson, 307 Ill. 533, 139 
N. E. 139, 140; People v. Hartquist, 311 Tl. 
127, 142 N. E. 475, 476. 


PROBABLE REASONING. In the law of evi- 
dence. Reasoning founded on the probability 
of the fact or proposition sought to be proved 
or shown; reasoning in which the mind ex- 
ercises a discretion in deducing a conclusion 
from premises. Burrill. “ 


Probandi necessitas incumbit iHi qui agit. The 
necessity of proving lies with him who sues. 
Inst. 2, 20, 4. In other words, the burden of 
proof of a proposition is upon him who ad- 
vances it affirmatively. 


PROBARE. 
` In Saxon Law 


To claim a thing as one’s own. Jacob. 


In Modern Law Language 


To make proof, as in the term “onus pro- 
bandi,” the burden or duty of making proof. 


PROBATE. Originally, relating to proof; 

afterwards, relating to the proof of wills. 
The act or process of proving a will. Ross’ 
Estate v. Abrams (Tex. Civ. App.) 289 S. W. 

705, 707. The proof before an ordinary, sur- 
rogate, register, or other duly authorized per- 
son that a document produced before him for 
official recognition and registration, and al- 
leged to be the last will and testament of a 
certain deceased person, is such in reality. 

` A judicial act or determination of a court 
having competent jurisdiction establishing 
the validity of a will. In re Connell’s Will, 
221 N. Y. 190, 116 N. E. 986, 988; Simpson v. 
Anderson, 305 Ill. 172, 187 N. E. 88, 89; Brad- 
ley v. Bradley, 119 Md. 645, 87 A. 390, 398. 

Also, the copy of the will, made out in 
parchment or due form, under the seal of the 
ordinary or court of probate, and usually de- 
livered to the executor or administrator of 
the deceased, together with a certificate of. 
the will’s having been proved. 

In American law, now a general name or 
term used to include all matters of which 
probate courts have jurisdiction. Johnson v. 
Harrison, 47 Minn. 575, 50 N. W. 923, 28 Am. 

St. Rep. 382. See, also, Ingraham v. Baum, 
186. Ark. 101, 206 S. W. 67, 68. 

. In the canon law, “probate” consisted of 
probatio, the proof of the will by the execu- 
tor, and approbatio, the approbation given 
by the ecclesiastical judge to the proof. 4 
Reeve, Eng. Law, 77. And see In re Spiegel- 
halter’s Will, 1 Pennewill (Del.) 5, 39 A. 465; 
McCay v. Clayton, 119 Pa, 183, 12 A. 860; 
Pettit v. Black, 13 Neb. 142, 12 N. W. 841; 


1428 


Reno v. McCully, 65 Iowa 629, 22 N. W. 902; 
Appeal of Dawley, 16 R. I. 694, 19 A. 248. 

The term is used, particularly in Pennsyl- 
vania, but not in a strictly technical sense, 
to designate the proof of his claim made by 
a non-resident plaintiff (when the same is on 
book-account, promissory note, ete.) who 
swears to the correctness and justness of the 
same, and that it is due, before a notary or 
other officer in his own state; also of the 
copy or statement of such claim filed in court, 
with the jurat of such notary attached. And 
see Stevens v. D. R. Dunlap Mercantile Co., 
108 Miss. 690, 67 So. 160, 161. 


Common and Solemn Form of Probate 
In English law, there are two kinds of pro- 


-bate, namely, probate in common form, and 


probate in solemn form. Probate in common 
form is granted in the registry, without any 
formal procedure in court, upon an ex parte 
application made by the executor. Probate in 
solemn form is in the nature of a final de- 
cree pronounced in open court, all parties in- 
terested having been duly cited. The differ- 
ence between the effect of probate in common 
form and probate in solemn form is that pro- 
bate in common form is revocable, whereas 
probate in solemn form is irrevocable, as 
against all persons who have been cited to see 
the proceedings, or who can be proved to have 
been privy to those proceedings, except in the 
case where a will of subsequent date is dis- 
covered, in which case probate of an earlier 
will, though granted in solemn form, would be 
revoked. Coote, Prob. Pr. (5th Ed.) 287-289; 
Mozley & Whitley. And see Luther v. Lu- 
ther, 122 Ill, 558, 13 N. E. 166. 


PROBATE BOND. One required by law to 
be given to the probate court or Judge, as in- 
cidental to proceedings in such courts, such 
as the bonds of executors, administrators, and 
guardians. See Thomas v. White, 12 Mass. 
367. 


PROBATE CODE. The body or system of 
law relating to all matters of which probate 
courts have jurisdiction, Johnson v. Harri- 
son, 47 Minn. 575, 50 N. W. 923, 28 Am. St. 
Rep. 382. . 


PROBATE COURT. See Court of Probate. 


PROBATE, DIVORCE, AND ADMIRALTY 
DIVISION. That division of the English high 
court of justice which exercises jurisdiction 
in matters formerly within the exclusive cog- 
nizance of the court of probate, the court for 
divorce and matrimonial causes, and the high 
court of admiralty. (Judicature Act 1873, $ 
84.) It consists of two judges, one of whom 
is called the “President.” The existing judg- 
es are the judge of the old probate and divorce 
courts, who is president of the division, and 
the judge of the old admiralty court, and of a 
number of registrars. Sweet. 


PROBATE DUTY.. A tax laid by government 
on every will admitted to probate or on the 
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gross value of the personal property of the 
deceased testator, and payable out of the de- 
cedent’s estate. : 


PROBATE HOMESTEAD. See Homestead. 


PROBATE JUDGE. The judge of a court of 
probate. 


PROBATE JURISDICTION. The exercise of 
the ordinary, generally understood power of a 
probate court, which includes the establish- 
ment of wills, settlement of decedents’ estates, 
supervision of guardianship of infants, control 
of their property, allotment of dower, and oth- 
er powers pertaining to such subjects. Clark 
v. Carolina Homes, 189 N. C. 703, 128 S. E. 20, 
25. 


PROBATE PROCEEDING. A general desig- 
nation of the actions and proceedings where- 
by the law is administered upon the various 
Subjects within probate jurisdiction. Jackson 
vy. Porter, 87 Okl. 112, 209 P. 430, 435. Specifi- 
cally, a proceeding in rem for the determina- 
tion of the disposition of decedents’ property. 
Lillard v. Tolliver, 154 Tenn. 304, 285 S. W. 
576, 578. A proceeding to contest the validity, 
as a will, of a paper which had been admitted 
to probate as such, or to have a paper probat- 
ed as a will. 
209 P. 480, 435. 


PROBATIO. Lat. Proof; more particularly 
direct, as distinguished from indirect or cir- 
cumstantial evidence. 


PROBATIO MORTUA. Dead proof; that is 
proof by inanimate objects, such as deeds or 
other written evidence. 


PROBATIO PLENA. In the civil law. Full 
proof; proof by two witnesses, or a public 
instrument. Hallifax, Civil Law, b. 3, €. 9, no. 
25; 3 Bl. Comm. 370. 


PROBATIO SEMI-PLENA. [In the civil law. 
Half-full proof; half-proof. Proof by one 
witness, or a private instrument. Hallifax, 
Civil Law, b. 3, c. 9, no. 25; 3 Bl. Comm. 370. 


PROBATIO VIVA. Living proof; that is, 
proof by the mouth of living witnesses. 


PROBATION. The evidence which proves a 
thing; the act of proving; proof. Also trial; 
test; the time of novitiate. Used in the latter 
sense in the monastic orders, and sometimes in 
civil service laws and the like. See People ex 
rel, Walter v. Woods, 168 App. Div. 3, 153 N. 
Y. S. 872. 7 

In modern criminal administration, allow- 
ing a person convicted of some minor offense 
(particularly juvenile offenders) to go at large, 
under a suspension of sentence, during good 
behavior, and generally under the supervision 
or guardianship of a “probation officer.” See 
People ex rel. Schindler v. Kaiser, 95 Mise. 
681, 159 N. Y. S5. 322, 325. 


PROBATION OFFICER. An officer or assist- 
ant of the court to assist in the exercise of 


Jackson v. Porter, 87 Okl. 112; 


PROCEDENDO 


the jurisdiction which courts of chancery 
have exercised from time immemorial to pro- 
tect the financial, social, and moral welfare 
of infants within their jurisdiction, or to 
assist in the administration of the probation 
system for offenders against the criminal laws. 
State v. Monongalia County Court, 82 W. Va. 
564, 96 S. E. 966, 968. 


PROBATION SYSTEM. A system of. admin- 
istering the criminal laws, based on the effort 
to encourage good behavior in a convicted 
criminal by granting a deduction from his 
Sentence or in case of its being his first of- 
fense, releasing him on condition that, for a 
stated period, he lead an orderly life. 


PROBATIONER. One who is upon trial. A 
convicted offender who is allowed to go at 
large, under suspension of sentence, during 
good behavior. 


Probationes debent esse evidentes, scil. per- 
spicuæ et faciles intelligi; Co. Litt. 283. Proofs 
ought to be evident, to-wit, perspicuous and 
easily understood. 


Probatis extremis, præsumuntur media. The 
extremes being proved, the intermediate pro- 
ceedings are presumed. 1 Greenl. Ev. § 20. 


PROBATIVE. In the law of evidence. Hav- 
ing the effect of proof; tending to prove, or 
actually proving. 


PROBATIVE FACT. In the law of evidence. 
A fact which actually has the effect of prov- 
ing a fact sought; an evidentiary fact. 1 
Benth. Ev. 18. ` 


PROBATOR. In old English law. Strictly, 
an accomplice in felony who to save himself 
confessed the fact, and charged or accused 
any other as principal or accessory, against 
whom he was bound to make. good his charge. 
It also signified an approver, or one who un- 
dertakes to prove a crime charged upon an- 
other. Jacob. See State v. Graham, 41 N. J. 
Law, 16, 32 Am. Rep. 174. 


PROBATORY TERM. In the practice of the 
English admiralty courts, the space’ of time 
allowed for the taking of testimony in an ac- 
tion, after issue formed. It is common to both 
parties, and either party may examine his 
witnesses. 2 Brown, Civ. Law 418. 


PROBATUM EST. Lat. It is tried or proved. 


PROBUS ET LEGALIS HOMO. Lat. A good 
and lawful man. A phrase particularly ap- 
plied to a juror or witness who was free from 
all exception, and competent in point of law 
to serve on juries. Cro. Eliz. 654, 751; Cro. 
Jac. 685; Mart. & Y. 147; Bac, Abr. Juries 
(A); 3 Bl Comm. 102. In the plural form: 
probi et legales homines, 


PROCEDENDO. In practice. A writ by 
which a cause which has been removed from 
an inferior to a superior court by certiorari 


PROCEDENDO 


or otherwise is sent down again to the same 
court, fo be proceeded in there, where it ap- 
pears to the superior court that it was remov- 
ed on insufficient grounds. Cowell; 1 Tidd, 
Pr. 408, 410; Yates v. People, 6 Johns. (N. Y.) 
446; 2 W. Bla. 1060; 6 Term 365. 

A writ (procedendo ad judicium) which 
issued out of the common-law jurisdiction of 
the court of chancery, when judges of any 
subordinate court delayed the parties for that 
they would not give judgment either on the one 
side or on the other, when they ought so to do. 
In such a case, a writ of procedendo ad judi- 
cium was awarded, commanding the inferior 
court in the sovereign’s name to proceed to 
give judgment, but without specifying any 
particular judgment. Wharton. It was the 
earliest remedy for the refusal or neglect of 
justice on the part of the courts. In re Press 
Printers & Publishers (C. C. A.) 12 F.(2d) 660, 
664. 

A writ by which the commission of a jus- 
tice of the peace is revived, after having been 
suspended. 1 Bl. Comm. 358. 


PROCEDENDO ON AID PRAYER. If one 
pray in aid of the crown in real action, and 
aid be granted, it shall be awarded that he sue 
to the sovereign in chancery, and the jus- 
tices in the common pleas. shall stay until this 
writ of procedendo de loquela come to them. 
So, also, on a personal action. New Nat. Brev. 
154, 


PROCEDURE. The mode of proceeding by 
which a legal right is enforced, as distinguish- 
ed from the law which gives or defines the 
right, and which, by means of the proceed- 
ing, the court is to administer; the machin- 
ery, aS distinguished from its product. Per 
Lush, L. J., in 7 Q. B. Div, 333. That which 
regulates the formal steps in an action or oth- 
er judicial proceeding; a form, manner, and 
order of conducting suits or prosecutions. 
Mahoning Valley Ry. Co. v. Santoro, 93 Ohio 
St. 58, 112 N. E. 190, 191; Commonwealth 
v. Hamilton, 74 Pa. Super. Ct. 419, 423. 

This term is commonly opposed to the sum 
of legal principles constituting the substance 
of the law, and denotes the body of rules, 
whether of practice or of pleading, whereby 
rights are effectuated through the successful 
application of the proper remedies. It is also 
generally distinguished from the law of evi- 
dence. Brown; Sackheim v. Pigueron, 215 
N. Y. 62, 109 N. E. 109, 111. See, also, Kring 
v. Missouri, 107 U. S. 221, 2 S. Ct. 443, 27 L, 
Ed. 506; Cochran v. Ward, 5 Ind. App. 89, 
29 N. E. 795, 31 N. E. 581, 51 Am. St. Rep. 
229. 


Procedure is the machinery for carrying on the 
sult, including pleading, process, evidence, and prac- 
tice, whether in the trial court or the appellate 
court, or in the processes by which causes are car- 
ried to appellate courts for review, or in laying 
the: foundation ‘for such review. Jones v. Erie R, 
Co., 106 Ohio St. 408, 140 N. EL. 366, 367. 
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It not only embraces practice in courts, but regu- 
lation of the conduct of the court itself wherain 
such practice takes place. State v. Greenwald, 186 
Ind. 321, 116 N, E. 296, 297. 


The law of procedure is what is now com- 
monly termed by jurists “adjective law,” 
(q. v.). 


PROCEDURE ACTS. Three acts af parlia- 
ment passed in 1852, 1854, and 1860, for the 
amendment of procedure at common law. 
Moz. & W. They have been largely superseded 
by the Judicature Acts of 1873 and 1875. See 
Judicature Acts. 


PROCEED. To carry on some series of mo- 
tions and to set oneself to work and go on ina 
certain way and for some particular purpose. 
Hodson v. O’Keeffe, 71 Mont. 322, 229 P, 722, 
T24. 

To sue. Brabon v. Gladwin Light & Power 
Co., 201 Mich. 697, 167 N. W. 1024, 1026; 
Planters’ Bank v. Houser, 57 Ga. 140; Iliff v.. 
Weymouth, 40 Ohio St. 101. 


PROCEEDING. In a general sense, the form 
and manner of conducting juridical business 
before a court or judicial officer; regular 
and orderly progress in form of law; includ- 
ing all possible’steps in an action from its 
commencement to the execution of judgment, 
Erwin v. U. S. (D. C.) 37 F. 488, 2 L. R. A. 
229; Morewood v. Hollister, 6 N. Y. 309; Uhe 
v. Railway Co., 3 S. D. 563, 54 N. W. 601; 
Greenleaf v. Minneapolis, St. P. & S. S. M. 
Ry. Co., 30 N. D. 112, 151 N. W. 879, 881, Ann. 
Cas. 1917D, 908 ; Hyattsville Building Ass’n v. 
Bouic, 44 App. D. C. 408, 413; State v. Peo 
ple’s Savings Bank & Trust Co., 23 N. M. 282, 
168 P. 526, 527. Friel v. Alewel, 318 Mo. 1, 
298 S. W. 762, 764; Gila Land & Cattle Co. 
v. Eads, 23 Ariz. 282, 203 P. 549, 550; Burger 
v. State Female Normal School, 114 Va. 491, 
TT S. E. 489, 490. Sometimes, merely the rec- 
ord history of a case. See Uhe v. Railway 
Co., 3 S. D. 568, 54 N. W. 601. 


An act which is done by the authority or direc- 
tion of the court, express or implied; an act nec- 
essary to be done in order to obtain a given end ;, 
a prescribed mode of action for carrying into ef- 
fect a legal right. Green v. Board of Com’rs of Lin- 
cola County, 126 Okl. 300, 259 P. 635, 637; City of 
St. Louis- vi Cooper Carriage Woodwork Co. (Mo. 
Sup.) 216 S. W. 944, 947; Marblehead Land Co. v. 
Superior Court in and for Los Angeles County, 60 
Cal. App. 644, 213 P. 718, 723. 

Any step taken or measure adopted in the prose- 
cution or defense of an action; Claussen v. Chapin, 
69 Mont. 205, 221 P. 1073, 1075; New York, N. H. & 
H. R. Co. v. Superior Court for Kent County, 39 R. 
I. 560, 99 A. 582, 583; except an order of continu- 
ance; Millar v. Whittington, 87 W. Va. 664, 105 B. 
E. 907, 908. - . 

The word may: be used synonymously with “ac- 
tion” or “sult” to describe the entire course of an 
action at law or suit in equity from the issuance 


of the writ or filing of the bill until the entry of a 
; final judgment, or may be used to describe any act 


done by authority of a court of law and every ster 
required to be taken in any cause by either party. 
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Gonzales yv. Gonzales, 240 Mass. 159, 133 N. Ð. 858, 

The proceedings of a suit embrace al? matters that 
occur in its progress judicially. Morewood v. Hol- 
lister, 6 N. Y. 320. For illustrative cases, see Ven- 
ator v. Edwards, 126 Okl. 296, 259 P. 596, 599; Dixie 
Guano Co. v. Alpha Process Co., 5 Boyce (Del.) 277, 
92 A. 1013, 1014; State v. Kerr, 117 Me, 254, 103 A. 585, 
557. 


In a more particular sense, any applica- 
tion to a court of justice, however made, for 
aid in the enforcement of rights, for relief, 
for redress of injuries, for damages, or for 
any remedial object. See Coca-Cola Co. v. 
City of Atlanta, 152 Ga. 558, 110 S. E. 730, 732, 
23 A. L. R. 1389; Ruch v, State, 111 Ohio St. 
580, 146 N. E. 67, 71: People v. Raymond, 186 
Ill. 407, 57 N. E. 1066; State v. Gordon, 8 
Wash. 488, 36 P. 498. 


The term is properly applicable, in a legal sense, 
only to judicial acts before some judicial tribunal. 
Nelson v. Dunn, 56 Ind. App. 645, 104 N. E. 45. See, 
also, Lait v. Sears, 226 Mass. 119, 115 N. E. 247, 248: 
State v. Chandler, 105 Ohio St. 499, 138 N. E. 67, 69. 
Nevertheless, the word may be so used, as in Rev- 
enue Act 1921, § 250 (d), 42 Stat, 265, providing that 
no proceeding for the collection of taxes shall be 
begun after a specified time that it applies to an 
executive action by warrant for distraint, or other- 
wise, and is not limited to an action or suit in 
court. Seaman v. Bowers (C. C. A.) 297 F. 371, 373. 


Collateral Proceeding 


One in which the particular question may 
arise or be involved incidentally, but which 
is not instituted for the very purpose of de- 
ciding such question; as in the rule that a 
judgment cannot be attacked, or a corpora- 
tion’s right to exist be questioned, in any col- 
lateral proceeding. Peyton v. Peyton, 28 
Wash, 278, 68 P. 757; Peoria & P. U. R. Co. V. 
Peoria & F. R. Co., 105 Ill. 116, 


Executory Proceeding 


In the law of Louisiana, a proceeding which 
is resorted to in the following cases: When 
the creditor’s right arises from an act im- 
porting a confession of judgment, and which 
contains a privilege or mortgage in his favor; 
or when the creditor demands the execution 
of a judgment which has been rendered by a 
tribunal different from that within whose ju- 
risdiction the execution is sought. Code Prac. 
La. art. 732. 


Legal Proceedings 


This term includes all proceedings author- 
ized or sanctioned by law, and brought or 
instituted in a court of justice or legal tri- 
bunal, for the acquiring of a right or the en- 
forcement of a remedy. Griem v. Fidelity & 
Casualty Co., 99 Wis. 530, 75 N. W. 67; In re 
Emslie (D. C.) 98 F. 720; Id., 102 F. 293, 42 C. 
©. A. 350; Mack v. Campau, 69 Vt. 558, 38 A. 
149, 69 Am. St. Rep. 948. 


Ordinary Proceedings 


Those founded on the regular and usual 
mode of carrying on a suit by due course at 
oommon law.` l 
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Proceedings In Bankruptcy 


As used in Bankr. Act July 1, 1898, e. 541, 
§§ 23-25, 30 Stat. 552, 553 (11 USCA §§ 46-48), 
this term covers questions between the alleged 
bankrupt or the receiver or trustee on the 
one hand and the general creditors.as such on 
the other, commencing with the petition for 
adjudication and ending with the discharge, 
including matters of administration general- 
ly, and is distinguished from “controversies, 
at law and in equity arising in the course 
of bankruptcy proceedings,’ which involve 
questions between the receiver or trustee, 
representing the bankrupt and his general 
creditors as such, on the one hand, and ad- 
verse claimants, on the other, concerning 
property in the possession of the receiver or 
trustee or of the claimants, to be litigated in 
appropriate plenary suits, and not affecting 
directly administrative orders and jud zments, 
but only the extent of the estate to he dis- 
tributed ultimately among general creditors. 
In re Breyer Printing Co. (C. C. A.) 216 F. 
878, 880; In re Prudential Lithograph Co. (C. 
C. A.) 270 F. 469, 471. The phrase “contro- 
versy arising in bankruptcy proceedings” in- 
cludes those matters arising in the course of 
a bankruptcy proceeding which are not mere 
steps in the ordinary administration of the 
bankrupt estate, but present distinct and sep- 
arable issues between the trustee and adverse 
claimants concerning the right and title to the 
pbankrupt’s estate. Taylor v. Voss, 271 U. S$. 
176, 46 S. Ct. 461, 463, 70 L. Ed. 889; Harri- 
son v. Chamberlin, 271 U. S. 191, 46 S. Ct. 467, 
468, 70 L. Ed. 897; Gibbons v. Goldsmith, 222 
F. 826, 828, 188°C. C. A. 252. 


Proceeding in Error 


One by way of writ of error. State v. Scott, 


34 Wyo. 163, 242 P. 322, 324. 


Special Proceeding 


This phrase has been used in the New York 
and other codes of procedure as a generic 
term for all civil remedies which are not 
ordinary actions. Under Code Proc. N, Y. § 
3 (Civil Practice Act, § 5), an action is an or- 
dinary proceeding in a court of justice, by 
which one party prosecutes another party for 
the enforcement or protection of a right, the 
redress or prevention of a wrong, or the pun- 
ishment of a public offence. Every other 
remedy is a special proceeding. See, also, 
State v. Rosenwald Bros. Co., 23 N. M. 578, 
170 P. 42, 44; Code Civ. Proc. Cal. §§ 22, 23; 
St. Wis. 1917, § 2594 (St. 1931, § 260.02) ; State 
v. Steeley, 21 Ohio App. 396, 153 N. E. 285. 


Summary Proceeding 


Any proceeding by which a controversy is 
settled, case disposed of, or trial conducted, 
in a prompt and simple manner, without the 
aid of a jury, without presentment or indict- 
ment, or in other respects out of the regular 
course of the common law. In procedure, 
proceedings are said to be summary when 
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they are short and simple in comparison with 
regular proceedings; i. e., in comparison with 
the proceedings which alone would have been 
applicable, either in the same or analogous 
cases, if summary proceedings had not been 
available. Sweet. And see Phillips v. Phil- 
lips, 8 N. J. Law, 122; Govan v. Jackson, 32 
Ark, 557; Western & A. R. Co. v. Atlanta, 113 
Ga. 537, 38 S. E. 996, 54 L. R. A. 802. 


Supplementary Proceeding 


A separate proceeding in an original ac- 
tion, in which the court where the action is 
pending is called upon to exercise its juris- 
diction in aid of the judgment in the action. 
Bryant v. Bank of California (Cal.) 7 Pac. 
130. In a more particular sense, a proceeding 
in aid of execution, authorized by statute in 
some states in cases where no leviable prop- 
erty of the judgment debtor is found. It isa 
statutory equivalent in actions at law of the 
creditor’s bill in equity, and in states where 
law and equity are blended, is provided as a 
substitute therefor. In this proceeding the 
judgment debtor is summoned to appear be- 
fore the court (or a referee or examiner) and 
submit to an oral examination touching all 
his property and effects, and if property sub- 
ject to execution and in his possession or 
control is thus discovered, he is ordered to 
deliver it up, or a receiver may be appoint- 
ed. See In re Burrows, 33 Kan. 675, 7 P. 148; 
Hikerberry v. Edwards, 67 Iowa, 619, 25 N. W. 
832, 56 Am. Rep. 360. 


PROCEEDS. Issues; income; yield; re- 
ceipts; produce; money or articles or other 
thing of value arising or obtained by the sale 
of property; the sum, amount, or value of 
property sold or converted into money or into 
other property. Wharton; Hunt v. Williams, 
126 Ind. 498, 26 N. E. 177; Andrews v. 
Johns, 59 Ohio St. 65, 51 N. E. 880; Bel- 
mont v. Ponvert, 35 N. Y. Super. Ct. 212; Fisk 
v. Carpenter, 195 Ky. 155, 242 S. W. 30, 31: 


In re Von der Lindte’s Estate, 249 Pa. 220, 94- 


A. 828, 829; Gibbs v. Barkley (Tex. Com. 
App.) 242 8. W. 462, 465; Blackford v. Boak, 
73 Or, 61, 148 P. 1136, 1137. Thus, goods 
purchased with money arising from the sale 
of other goods, or obtained on their credit, are 
proceeds of such goods. 2 Pars. Marit. L, 
201; Bened. Adm. 290. Proceeds does not 
necessarily mean cash or money. Phelps v. 
Harris, 25 L. Ed. 855, 101 U. S. 380; Murray 
v. Gordon-Watts Grain Co., 216 Mo. App. 607, 
260 S. W. 513, 514. And see Shields v. Ran- 
cho Buena Ventura, 38 Cal. App. 696, 177 P. 
499, 501; Carpenter v. Dummit, 221 Ky. 67, 
297 S. W. 695, 700; Kingsbury v. Riverton- 
Wyoming Refining Co., 68 Colo. 581, 192 P. 
503, 504. 


The word when applied to the income to be de- 
rived from real estate embraces the idea of issues, 
rents, profits, or produce. Gorin Sav. Bank v. Early 
(Mo. App.) 260. S. W. 480, 483. It is synonymous with 
avails, use, and profits. In re Coughlin’s. Estate, 53 
N: D. 188, 205 N.. W. 14, 16. : 
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PROCERES. Nobles; lords. The house of 
lords in England is called, in Latin, “Domus 
Procerum.” ` 

- Formerly, the chief magistrates in cities. 
St. Armand, Hist. Eq. 88. 


PROCÈS-VERBAL. In French law. A true 
relation in writing in due form of law, of 
what has been done and said verbally in the 
presence of a public officer, and what he him- 
self does upon the occasion. It is a species 
of inquisition of office, and must be signed 
by the officer. Dalloz, Dict.; Hall v. Hall, 
11 Tex. 526, 539. : 

A written report, which is signed, setting 
forth a statement of facts. This term is ap 
plied to the report proving the meeting and 
the resolutions passed at a meeting of share- 
holders, or to the report of a commission to 
take testimony, It can also be applied to the 
statement drawn ‘up by a huissier in relation 
to any facts which one of the parties to a suit 
can be interested in proving; for instance 
the sale of a counterfeited object. State- 
ments, drawn up by other competent author- 
ities, of misdemeanors or other criminal acts, 
are also called by this name. Arg. Fr. Mere. 
Law, 570. 


PROCESS. A series of actions, motions, or 
occurrences; progressive act or transaction ; 
continuous operation; normal or actual 
course of procedure; regular proceeding, as, 
the process of vegetation or decomposition ; 
a chemical process; processes of nature. So- 
kol v. Stein Fur Dyeing Co., 216 N. Y. S, 167, 
169, 216 App. Div. 573. 


In Practice 


This word is generally defined to be the 
means of compelling the defendant in an ac- 
tion to appear in court; Gondas v. Gondas, 
99 N. J. Eq. 473, 134 A. 615, 618; or a means 
whereby a court compels a compliance with 
its demands; Frank Adam Electric Co. v. 
Witman, 16 Ga. App. 574, 85 S. Ð. 819, 820. 
And when actions were commenced by origi- 
nal writ, instead of, as at present, by writ of 
summons, the method of compelling the de- 
fendant to appear was by what was termed 
“original process,” being founded on the orig- 
inal writ, and so called also to distinguish it 
from “mesne” or “intermediate” process, 
which was some writ or process which is- 
sued during the progress of the suit. The 
word “process,” however, aS now commonly 
understood, signifies those formal instru- 
ments called “writs.” The word “process” 
is in common-law practice frequently applied 
to the writ of, summons, which is the instru- 
ment now in use for commencing personal 
actions. (Love v. National Liberty Ins. Co., 
157 Ga. 259, 121 S. E. 648, 649; Farmers’ 
Implement Co. of Hallock, Minn., v. Sand- 


berg, 182 Minn, 389, 157 N. W. 642) But in 


its more comprehensive signification it in- 
eluges not only the writ of summons, but all 
other writs which may be issued during the 
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progress of an action. Those writs which are 
used to carry the Judgments of the courts 
into effect, and which are termed “writs of 
execution” are also commonly denominated 
“final process,” because they usually issue at 
the end of a suit. See Carey v. German 
American Ins. Co., 84 Wis. 80, 54 N. W. 18, 
20 L. R. A. 267, 36 Am. St. Rep. 907; Savage 
vy. Oliver, 110 Ga. 686, 36 S. E. 54; Perry v. 
Lorillard Fire Ins. Co., 6 Lans. (N. Y.) 204; 
Davenport v. Bird, 34 Iowa, 527; Philadel- 
phia v. Campbell, 11 Phila. (Pa.) 164; Phil- 
lips v. Spotts, 14 Neb. 139, 15 N. W. 332; 
State v. Superior Court of Thurston County, 
139 Wash. 454, 247 P. 942, 944; Gila Land 
& Cattle Co, v. Eads, 23 Ariz, 282, 203 P. 549, 
550; Anderson v. Dewey, 91 Conn. 510, 100 
A. 99, 100. 


A writ, summons, or order issued in a judicial 
proceeding to acquire jurisdiction of a person or 
his property, to expedite the cause or enforce the 
judgment. Royal Exchange Assurance of London 
v. Bennettsville & C. R. Co., 79 S. E. 104, 105, 95 S. 
C. 375. A writ or summons issued in the course of 
judicial proceedings. Radovich v. French, 36 Nev. 
31; 135 P. 920, 921. 

The term in statutes may be used with the mean- 
ing of procedure. Safford v. United States (C. C. 
A.) 252 F, 471, 472. 


In the practice of the English privy council 
in ecclesiastical appeals, “process” means an 
official copy of the whole proceedings and 
proofs of the court below, which is transmit- 
ted to the registry of the court of appeal by 
the registrar of the court below in obedience 
to an order or requisition requiring him so 
to do, called a “monition for process,” issued 
by the court of appeal. Macph. Jud. Com. 
178. 


—<Abuse of process. See Abuse. 


-—-Compulsory process. See Compulsory. 


—Executory process. In the law of Louisiana, 
a summary process in the nature of an order 
of seizure and sale, which is available when 
the right of the creditor arises from an act 
or instrument which includes or imports a 
confession of judgment and a privilege or lien 
in his favor, ‘and also to enforce the execution 
of a judgment rendered in another jurisdic- 
tion. See Code Prac. art. 732. 


—Final process. The last process in a suit; 
that is, writs of execution. Thus distin- 
guished from mesne process, which includes 
all writs issued during the progress of a cause 
and before final judgment. Amis v. Smith, 
16 Pet. 313, 10 L. Ed. 973; Crowell v. Kopp, 
26 N. M. 146, 189 P. 652, 653; Collier v. 
Blake, 16 Ga. App. 382, 85 S. E. 354. A dis- 
tress warrant is final process, unless arrested 
by the interposition of a counter affidavit. 
Long v. Clark, 16 Ga. App. 355, 85 S. E. 358. 


—Irregular process. Sometimes the term “ir- 
regular process” has been defined to mean 
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process absolutely void, and not merely er- 
roneous and voeidable; but usually it has 
been applied to all process not issued in strict 
conformity with the law, whether the defect 
appears upon the face of the process, or by 
reference to extrinsic facts, and whether such 
defects render the process absolutely void 
or only voidable. Cooper v. Harter, 2 Ind. 
253. And see Bryan v. Congdon, 86 F. 221, 
29 ©. C. A. 670; Paine v. Ely, N. Chip. (Vt.) 
24. 


—Judicial process. In a wide sense, this term 
may include all the acts of a court from the 
beginning to the end of its proceedings in a 
given cause; but more specifically it means 
the writ, summons, mandate, or other process 
which is used to inform the defendant of the 
institution of proceedings against him and to 
compel his appearance, in either civil or crim- 
inal cases. Blair v. Maxbass Security Bank 
of Maxbass, 44 N. D. 12, 176 N. W. 98, 100; 
State v. Guilbert, 56 Ohio St. 575, 47 N., E. 
551, 38 L. R. A. 519, 60 Am. St. Rep. 756; In 
re Smith (D. C.) 132 F. 303. 


—Legal process. This term is sometimes used 
as equivalent to “lawful process.” Cooley v. 
Davis, 34 Iowa, 130. Thus, it is said that 
legal process means process not merely fair 
on its face, but in fact valid. State v. Wag- 
oner, 123 Kan. 586, 256 P. 959, 960. But prop- 
erly it means a writ, warrant, mandate, or 
other process issuing from a court of justice, 
Such as an attachment, execution, injunction, 
etc. See In re Bininger, 3 Fed. Cas. 416; Loy 
v. Home Ins. Co., 24 Minn. 319, 31 Am. Rep. 
346; Perry v. Lorillard F. Ins. Co., 6 Lans. 
(N. Y.) 204; Com. v. Brower, 7 Pa. Dist. R. 
255; Grossman v. Weiss, 221 N. Y. S. 266, 
267, 129 Mise. 234; McAlpine v. State, 19 Ala. 
App. 391, 97 So. 612, 613. 


—-Mesne process. As distinguished from final 
process, this signifies any writ or process is- 
sued between the commencement of the ac- 
tion and the suing out of execution. 3 Bla. 
Comm. 279. This is substantially the mean- 
ing of the term as used in admiralty rule 1 
(29 S. Ct. xxxix; 28 USCA § 723), providing 
that no mesne process shall issue until the 
libel shall be filed in the clerk’s office. The 
City of Philadelphia (D. C.) 263 F. 234, 235. 
“Mesne” in this connection may be defined 
as intermediate; intervening; the middle be-. 
tween two extremes. L. N. Dantzler Lum- 
ber Co. v. Texas & P. Ry. Co., 119 Miss. 328, 
80 So. 770, 775, 49 A. L. R. 1669. Mesne proc- 
ess includes the writ of summons, (although 
that is now the usual commencement of ac- 
tions,) because anciently that was preceded 
by the original writ. The writ of capias ad 
respondendum was called “mesne” to distin- 
guish it, on the one hand, from the original 
process by which a suit was formerly com- 
menced; and, on the other, from the final 
process of execution. Birmingham Dry Goods 
Co. v. Bledsoe, 118 Ala. 418, 21 So. 403; 
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Hirshiser v. Tinsley, 9 Mo. App. 342; Pen- 
nington y. Lowinstein, 19 Fed. Cas. 168. 


—Origina!l process, That by which a judicial 
proceeding is instituted; process to compel 
the appearance of the defendant. Distin- 
guished from “mesne” process, which issues, 
during the progress of a suit, for Some sub- 
ordinate or collateral purpose; and from 
“final” process, which is process of execu- 
tion. Appeal of Hotchkiss, 32 Conn. 353. 


—Process of interpleader. A means of deter- 
mining the right to property claimed by each 
cf two or more persons, which is in the pos- 
session of a third. 


—Process of law. See Due Process of Law. 


—Process roll. In practice. A roll used for 
the entry of process to save the statute of 
limitations. 1 Tidd. Pr. 161, 162. 


—Regular process. Such as is issued accord- 
ing to rule and the prescribed practice, or. 
which emanates, lawfully and in a proper 
case, from a court or magistrate possessing 
jurisdiction. 


—Summary process. Such as is immediate or 
instantaneous, in distinction from the ordi- 
nary course, by emanating and taking effect 
without intermediate applications or delays. 
Gaines v. Travis, 8 N. Y. Leg. Obs. 49. 


—Trustee process. The name given in some 
states (particularly in New England) to the 
process of garnishment or foreign attach- 
ment. 


—Void process. Such as was issued without 
power in the court to award it, or which the 
court had not acquired jurisdiction to issue 
in the particular case, or which fails in some 
material respect to comply with the requisite 


form cf legal process. Bryan v. Congdon,. 


86 F. 223, 29 C. C. A. 670. 


In Patent Law 


An art or methcd by which any particular 
result is produced. An act or series of acts 
performed upon the subject-matter to be 
transformed or reduced to a different state 
or thing. Chadeloid Chemical Co. v. F. W. 
Thurston Co. (D. G IIL) 220 F. 685, 688; 
American Graphcophone Co. v. Gimbel Bros. 
(D. C.) 234 F. 361, 368; Nestle Patent Hold- 
ing Co. v. E. Frederics, Ine. (C. ©. A.) 261 F. 
780, 783; Miller v. Electro Bleaching Gas Co., 
(C. C. A.) 276 F. 379, 381. A means or meth- 
ed employed to produce a certain result or 
effect, or a mode of treatment of. given ma- 
terials to produce a desired result, either by 
chemical action, by the operation or applica- 
tion of some clement or power of nature, or 
of one substance to another, irrespective of 
any machine or mechanical device; in this 
sense a “process” is patentable, though, strict- 
ly speaking, it is the art and:not the process 


which is the subject of patent. See Coch- 
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rane v. Deener, 94 U. S. 780, 24 L. Ed. 139; 
Corning v. Burden, 15 How. 268, 14 L. Ed. 
683; Westinghouse v. Boyden Power-Brake 
Co., 170 U. S. 587, 18 S. Ct. TOT, 42 L. Ed. 
1136; New Process Fermentation Co. v. Maus 
(©. C.) 20 F. 728; Piper v. Brown, 19 Fed. 
Cas. 718; In re Weston, 17 App. D. ©. 436; 
Appleton Mfg. Co. v. Star Mfg. Co., 60 F. 
411, 9 ©. ©. A. 42; Rohm v. Martin Dennis 
Co. (D. G.) 263 F. 106, 107; Ball v. Coker (C. 
C. A.) 210 F. 278, 281. 


Broadly speaking, a ‘process’ is a definite combi- 
nation of new or old elements, ingredients, opera- 
tions, ways, or means to produce a new, improved 
or old result, anå any substantial change therein 
by omission, to the same or better result, or by 
modification or substitution, with different function, 
to the same or better result, is a new and patent- 
able process. Minerals Separation v. Hyde (D. O.) 
207 F. 956, 960. 


—Mechanical process. A process involving 
solely the application of mechanism or me- 
chanical principles; an aggregation of func- 
tions; not patentable considered apart from 
the mechanism employed or the finished prod- 
uct of manufacture. See Risdon Iron, etc., 
Works v. Medart, 158 U. S. 68, 15 S. Ct. 745, 
39 L. Ed. 899; American Fibre Chamois Co. 
v. Buckskin Fibre Co., 72 T. 514, 18 ©. C. A. 
662; Cochrane v. Deener, 94 U. S. 780, 24 L. 
Ed. 139. 


PROCESSION. To beat the bounds of (a 
parish, lands, ete.). Webster’s New Int. Dict. 
In some of the North American colonies (and 
still in the states of North Carolina and Ten- 
nessee), to make a procession around a piece 
of land in order formally to determine its 
bounds. Murray’s New English Dict. 


The ceremony of perambulating the boundaries of 
a parish (“processioning,” as it was commonly called 
in later times) is an extremely old one. Blomfield, 
Hist. Fritwell, quoted in Murray’s New English 
Dict. 8. v. “Processioning” (q. v.). 


PROCESSIONING. A survey and inspection 
of bcundaries periodically performed in some 
of the American colonies by the local au- 
thorities. It was analogous in part to the 
English perambulation (q. v.), and was super-. 
seded by the introduction of the practice of 
accurate surveying and of recording. The 
term is still used of some official surveys in 
North Carolina and Tennessee, Cent. Dict. 
See Code Tenn. 1858, § 2020 et seq.; Rhodes 
v. Ange, 173 N. C. 25, 91 S. E. 356; Christian 
v. Weaver, 79 Ga. 406, 7 S. E. 261. 


PROCESSUM CONTINUANDO. In English 
practice. A writ for the continuance of proc- 
ess after the death of the chief justice or 
other justices in the commission of oyer and 
terminer. Reg. Orig. 128. 


Processus legis est gravis vexatio; executio 
legis coronat opus. The process of the law is 
a grievous vexation; the. execution of the- 
law crowns the work. Co. Litt, 259b. The 
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proceedings in an action while in progress are 
burdensome and vexatious; the execution, 
being the end and object of the action, crowns 
the labor, or rewards it with success, 


PROCHEIN. L. Fr. Next. A term some- 
what used in modern law, and more fre- 
quently in the old law; as prochein ami, 
prochein cousin. Co. Litt. 10. 


PROCHEIN AMI. (Spelled, also, prochein 
amy and prochain amy.) Next friend. As 
an infant cannot legally sue in his own name, 
the action must be brought by his prochein 
ami; that is, some friend (not being his 


guardian) who will appear as plaintiff in his 


name. 


PROCHEIN AVOIDANCE, Next vacancy. 
A power to appoint a minister to a church 
when it shall next become void. 


PROCHRONISM. An error in chronology, 
consisting in dating a thing before it hap- 
pened. 


PROCINCTUS. Lat. In the Roman law. A 
girding or preparing for battle. Testamen- 
tum in procinctu, a will made by a soldier, 
while girding himself, or preparing to engage 
in battle. Adams, Rom. Ant. 62; Calvin. 


PROCLAIM. To promulgate; to announce; 
to publish, by governmental authority, intel- 
ligence of public acts or transactions or oth- 
er matters important to be known by the 


people. To give wide publicity to; to dis- 
close. Simon v. Moore (D. C.) 261 F. 688, 
643. 


PROCLAMATION. The act of proclaiming 
or publishing; a formal declaration; an 
avowal. Dickinson v. Page, 120 Ark. 377, 
179 S. W. 1004, 1006. See, also, State v. Ore- 
gon-Washington R. & Nav. Co., 128 Wash. 
365, 223 P. 600, 608. The act of causing 
some state matters to be published or made 
generally known. A written or printed docu- 
ment in which are contained such matters, 
issued by proper authority.. 3 Inst. 162; 1 
Bl. Comm. 170. 

Also, the public nomination made of any 
one te a high office; as, such a prince was 
proclaimed emperor. 


In Practice 


The declaration made by the crier, by au- 
thority of the court, that something is about 
to be done. ` 


It usually commences with the French word Oyez, 
do you hear, hear ye, in order to attract attention; 
it is particularly used on the opening of the court, 
and at its adjournment; it is also frequently em- 
ployed to discharge persons who have been accused 
of crimes or misdemeanors. 


In Equity Practice 


Proclamation made by a sheriff upon a writ 
of attachthent, summoning a defendant who 
has failed to appear personally to appear 
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and answer. the plaintiff's bill. 3 Bl. Comm. 


444, 


PROCLAMATION BY LORD OF MANOR. 
A proclamation made by the lord of a manor 
(thrice repeated) requiring the heir or devisee 
of a deceased copyholder to present himself, 
pay the fine, and be admitted to the estate; 


‘failing which appeardnce, the lord might 


seize the lands quousque (provisionally.) 


PROCLAMATION OF EXIGENTS. In old 
English law. When an ezigent was award- 
ed, a writ of proclamation issued, at the same 
time, commanding the sheriff of the county 
wherein the defendant dwelt to make three 
proclamations thereof in places the most no- 
torious, and most likety to come to his knowl- 
edge, a month before the outlawry should 
take place. 3 Bl. Comm, 284, 


PROCLAMATION OF A FINE. The notice 
or proclamation which was made after the 
engrossment of a fine of lands, and which 
consisted in its being openly read in court 
sixteen times, viz., four times in the term in 
which it was made, and four times in each 
of the three succeeding terms, which, how- 
ever, was afterwards reduced to one reading 
in each term. Cowell. See 2 Bl. Comm, 352. 


PROCLAMATION OF REBELLION. In old 
English law. A proclamation to be made by 
the sheriff commanding the attendance of a 
person who had neglected to obey a subpoena 
or attachment in chancery. If he did not 
surrender himself after this proclamation, a 
commission of rebellion issued. 3 BL Comm. 
444, 


PROCLAMATION OF RECUSANTS. A 
proclamation whereby recusants were for- 
merly convicted, on noOn-appearance at the 
assizes. Jacob. 


PROCLAMATOR. An officer of the English 
court of common pleas, 


PROCREATION. The generation of chil- 
dren. It is said to be one of the principal 
ends of marriage. Inst. tit. 2, in pr. 


PROCTOR. One appointed to manage the 
affairs of another or represent him in judg- 
ment, A procurator, proxy, or attorney. 
More particularly, an officer of the admiraliy 
and ecclesiastical courts whose duties and 
business correspond exactly to those of an 
attorney at law or solicitor in chancery. 


A proctor, strictly speaking, conducts the proceed- 
ing out of court, as an English solicitor does in 
common-law courts; while the- advocate conducts 
those in court. But in this country the distinc- 
tion is not observed. The fees of proctors are fixed 
by statute (see 28 USCA § 571 et seq}. 


An ecclesiastical person sent to the lower 
house of convocation as the representative 
of a cathedral, a collegiate church, or the 
clergy of a diocese. Also certain administra- 
tive or magisterial officers in the universities, 


PROCTORS OF THE CLERGY 


PROCTORS OF THE CLERGY. They who 
are chosen and appointed to appear for 
cathedral or other collegiate churches; as 
also for the common clergy of every diocese, 
to sit in the convocation house in the time 
of parliament, Wharton. 


PROCURACY. The writing or instrument 


which authorizes a procurator to act, Cow- 
ell; Termes de la Ley. 
PROCURADOR DEL COMUN. Sp. In 


Spanish law, an officer appointed to make 
inquiry, put a petitioner in possession of land 
prayed for, and execute the orders of the 
executive in that behalf. See Lecompte v. 
U. S., 11 How. 115, 126, 13 L. Eid. 627. 


-PROCURARE. Lat. To take care of anoth- 
er’s affairs for him, or in his behalf; to 
manage; to take care of or superintend. 


PROCURATIO. Lat. Management of an- 
other’s affairs by his direction and in his be- 
half; procuration; agency. 


Procuratio est exhibitio sumptuum necessa- 
riorum facta prelatis, qui diceceses peragrando, 
ecclasias subjectas visitant. Davy. Ir. K. B. 1. 
Procuration is the providing necessaries for 
the bishops, who, in traveling through , their 
dioceses, visit the churches subject to them. 


PROCURATION. Agency; proxy; the act 
of constituting another one’s attorney in fact. 
The act by which one person gives power to 
another to act in his place, as he could do 
himself. Clinton v. Hibb’s Ex’x, 202 Ky. 304, 
259 S. W. 356, 358, 35 A. L. R. 462, Action 
under a power of attorney or other consti- 
tution of agency. Indorsing a bill or note 
“by procuration” is doing it as proxy for an- 
other or by his authority. The use of the 
word procuration (usually, per procuratione, 
or abbreviated to per proc. or p. p) on a 
promissory note by an agent is notice that 
the agent has but a limited authority to sign. 
Neg. Instr. Act § 21. . 

An egpress procuration is one made by the 
express consent of the parties. An implied 
or tacit procuration takes place when an in- 
dividual sees another managing his affairs 
and does not interfere to prevent it. Dig. 
17, 1, 6, 2; 50, 17, 60; Code 7, 32, 2 Procu- 
rations are also divided into those which 
contain absolute power, or a general author- 
ity, and those which give only a limited pow- 
er. Dig. 3, 3, 58; 17, 1, 60, 4. 

Also,-the act or offence of procuring wo- 
men for lewd purposes. See Odgers, C. L. 
214. 

In Ecclesiastical Law 


In the plural, the term denotes certain 
sums of money which parish priests pay 
yearly to the bishops or archdeacons, ratione 
visitationis. Dig. 3, 39, 25; Ayliffe, Parerg. 
429; 17. Viner, Abr. 544. ` 


PROCURATION FEE, or MONEY. In Eng- 
lish law. Brokerage or commission allowed 


1436 


to seriveners and solicitors for obtaining 
loans of money. 4 Bl. Comm. 157. 


Procurationem adversus nulla est prescriptio. 
Dav. Ir. K: B. 6. There is no prescription 
against procuration. 


PROCURATOR. 


In the Civil Law 


A proctor; a person who acts for another 
by virtue of a procuration. Dig. 3, 3, 1L 


In Old English Law 


An agent or attorney; a bailiff or servant. 
A proxy of a lord in parliament. 


-In Ecclesiastical Law 


One who collected the fruits of a benefice 
for another. An advocate of a religious 
house, who was to solicit the interest and 
plead the causes of the society. A proxy or 
representative of a parish church. 


PROCURATOR FISCAL. In Scotch law, 
this is the title of the public prosecutor for 
each district, who institutes the preliminary 
inguiry into crime within his district. The 
office is analogous, in some respect, to that 
of “prosecuting attorney,” “district attorney,” 
or “state’s attorney” in America, 


PROCURATOR IN REM SUAM. Proctor (at- 
torney) in his own affair, or with reference 
to his own property. This term is used in 
Scotch law to denote that a person is acting 
under a procuration (power of attorney) with 
reference to a thing which has become his 
own property. See Ersk. Inst. 3, 5, 2. 


PROCURATOR LITIS. In the civil law. 
One who by command of another institutes 
and carries on for him a suit. Vicat, Voc. 
Jur, Procurator is properly used of the at- 
torney of actor (the plaintiff), defensor of 
the attorney of reus (the defendant). It is 
distinguished from advocatus, who was one 
who undertook the defence of persons, not 
things, and who was generally the patron of 
the person whose defence he prepared, the 
person himself speaking it. It is also dis- 
tinguished from cognitor who conducted the 
cause in the presence of his principal, and 
generally in cases of citizenship; whereas 
the procurator conducted the cause in the 
absence of his principal. Calvinus, Lex. 


PROCURATOR NEGOTIORUM. In the civil 
law. An attorney in fact; a manager of 
gusiness affairs for another person. 


PROCURATOR PROVINCIZE. In Roman 
law. A provincial officer who managed the 
affairs of the revenue, and had a judicial 
power in matters that concerned the revenue. 
Adams, Rom. Ant. 178. 


PROCURATORES ECCLESIÆ PAROCHIA- 
LIS. The old name for church-wardens. 
Paroch. Antiq. 562. 


_ or cause. 
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PROCURATORIUM. In old English law. 
The procuratory or instrument by which any 
person or community constituted or delegated 
their procurator or proctors to represent them 
in any judicial court or cause. Cowell. 


PROCURATORY OF RESIGNATION. In - 


Scotch law. A form of proceeding by which 
a vassal authorizes the feu to be returned to 
his superior.. Bell. It is analogous to the 
surrender of copyholds in England. 


PROCURATRIX. In old English law. A 
female agent or attorney in fact, Fleta, lib. 
8, ©. 4, § 4. 


PROCURE. In criminal law, and in analo- 
gous uses elsewhere, to “procure” is to ini- 
tiate a proceeding to cause a thing to be done; 
to instigate; to contrive, bring about, effect, 
U. S. v. Wilson, 28 Fed. Cas. 710; 
Gore v. Lloyd, 12 Mees. & W. 480; Marcus 
v. Bernstein, 117 N. C. 31, 23 S. E. 38; Rosen- 
barger v. State, 154 Ind. 425, 56 N. Ð. 914; 
Long v. State, 23 Neb. 33, 36 N. W. 310; 
Tabb v. Burt (Mo. App.) 296 8. W. 820, 821; 
State v. Rieman, 118 Kan. 577, 235 P. 1050, 
1051; People v. Emmel, 292 Ill. 477, 127 N. 
` E. 53, 56; State v. Norris, 82 Or. 680, 162 
P. 859. 

To persuade, induce, prevail upon, or cause. 
Hines v. State, 16 Ga. App. 411, 85 S. E. 452, 
454. 

To obtain, as intoxicating liquor, for an- 
other. State v. Desmarais, 81 N. H. 199, 123 
A. 582, 583; Wales v. State, 86 Tex. Cr. R. 
183, 217 S. W. 384, 385. Compare, however, 
People v. Robertson, 284 Ill. 620, 120 N. E. 
539, 541. 

To find or introduce ;—said of a broker 
who obtains a customer. Low v. Paddock 
(Mo, App.) 220 S. W. 969, 972. To bring the 
seller and the buyer together so that the 
seller has an opportunity to sell. Fritsch 
v. Hess, 49 Utah, 75, 162 P. 70, 71. See, 
also, Miller v. Eldridge (Tex, Civ. App.) 286 
S. W. 999, 1000. f 

To “procure” an act to be done is not 
synonymous with to “suffer” it to be done. 
2 Ben. 196. 

Procuring Cause 


The approximate cause; the cause origi- 
nating a series of events, which, without 
break in their continuity, result in the ac- 
complishment of the prime object. Averill 
v. Hart & O’Farrell, 101 W. Va. 411, 132 S. 
E. 870, 875; Lichtig & Rothwell v, Holubar, 
78 Cal. App. 511, 248 P. 735, 737; Nooning 
v. Miller, 178 Me. App. 297, 165 S. W. 1119. 
The inducing cause. Moseley-Comstock Real- 
ty Co. v. McClelland (Mo. App.) 294 S. W. 108, 
106. The direct or proximate cause. Custer 
v. Thaxton (Tex. Civ. App.) 287 S. W. 528, 


529. Substantially synonymous with “effi- 
cient cause.” Bagley y. Foley, 82 Wash. 222, 
144 P. 25. 


PROCURER. One who procures for another 
the gratification of his lusts; a pimp; a 
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panderer; one who solicits trade for a pros- 
titute or lewd woman. State v. Smith, 149. 
La. 700, 90 So. 28, 30. One that procures 
the seductión or prostitution of girls. The 
offense. is punishable by statute in England 
and America. 

One who uses means to bring anything 
about, especially one who does so secretly 
and corruptly. U. S. v. Richmond (C, C. A.) 
17 F.(2d) 28, 30. 


PROCUREUR. In French law. An attor- 
ney; one who has received a commission 
from another to act on his behalf. ‘There 
were in France two classes of procureurs: 
Procureurs ad negotia, appointed by an in- 
dividual to act for him in the administra- 
tion of his affairs; persons invested with a 
power of attorney; corresponding to “attor- 
neys in fact.” Procureurs ad lites were per- 
sons appointed and authorized to act for a 
party in a court of justice, These correspond- 
ed to attorneys at law, (now called, in Eng- 
land, “solicitors of the supreme court.”) The 
order of procureurs was abolished in. 1791, 
and that of avoués established in their place. 
Mozley & Whitley. 


PROCUREUR DE LA REPUBLIQUE. (For- 
merly procureur du roi.) In French law. A 
public prosecutor, with whom rests the initia- 
tion of all criminal proceedings. In the exer- 
cise of his office (which appears to include 
the apprehension of offenders) he is entitled 
to call to his assistance the public force, 
(posse comitatus ;) and the officers of police 
are auxiliary to him. ` 


PROCUREUR GENERAL, or IMPERIAL. In 
French law. An offcer of the imperial court, 
who either personally or by his deputy prose- 
cuted every one who was accused of a crime 
according to the forms of French law. His 
functions were apparently confined to prepar- 
ing the case for trial at the assizes, assisting 
in that trial, demanding the sentence in case 
of a conviction, and being present at the de- 
livery of the sentence. He had a general 
superintendence over the officers of police and 
of the juges d'instruction, and he required 
from the procureur du roi a general report 
once in every three months. Brown. 


PRODES HOMINES. A term said by Tomlins 
to be frequently applied in the ancient books 
to the barons of the realm, particularly as 
constituting a council or administration or 
government. It is probably a corruption of 
“probi homines.” 


PRODIGAL. In Civil Law. A person who, 
though of full age, is incapable of managing 
his affairs, and of the obligations which at- 
tend them, in consequence of his bad conduct, 
and for whom a curator is therefore appoint- 
ed. See Prodigus. 


According to the Code Napoléon, a French subject 
of full age, who is of extravagant habits, when ad- 
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judged to be a “prodigal,” Is restrained from deal- 
ing with his movables without the consent of a 
legal adviser. 


PRODIGUS. Lat. In Roman law. A prodi- 
gal: a spendthrift; a person whose extrava- 
gant habits manifested an inability to ad- 
minister his own affairs, and for whom a 
guardian might therefore be appointed. 


PRODITION. Treason; treachery. 
PRODITOR. A traitor. 


‘PRODITORIE. Treasonably. This is a tech- 
nical word formerly used in indictments for 
treascn, when they were written in Latin. 
Tomlins. 


PRODUCE, 7a. ‘The product of natural 
growth, labor, or capital. Articles produced 
or grown from or on the soil, or found in the 
soil. Newhoff Packing Co. v. Sharpe, 146 
Tenn. 293, 240 S. W. 1101, 1103. The produce 
of a farm has been held not to include beef 
raised and killed thereon. Philadelphia v. 
Davis, 6 Watts. & S. (Pa.) 269. But see City 
of Higbee v. Burgin, 197 Mo. App. 682, 201 
S. W. 558. 


—Produce broker. A person whose occupation 
it is to buy or sell agricultural or farm prod- 
ucts. 14 U. S. St. at Large, 117; U. S. v. 
Simons, 1 Abb. (U. 8.) 470, Fed. Cas. No. 
16,291. 


PRODUCE, v. To bring forward; to show 
or exhibit; to bring into view or notice; as, 
to present a play, including its presentation 
in motion pictures, Manners v. Morosco (D. 
©.) 254 F. 737, 740; to present testimony, In 
re McGuire's Will, 128 Misc. 679, 220 N. Y. S. 
773, 776; to produce books or writings at a 
trial in obedience to a subpmna duces tecum. 


To produce, for the purpose of use in a legal hear- 
ing, within the meaning of a subpcna ordering a 
witness to produce a public record, means more than 
an appearance with the document in his possession, 
and implies the handing of it to the tribunal for 
perusal, and, if that is not asked, the reading aloud 
of it by witness or counsel. Langley v. F. W. Wool- 
worth Co., 46 R. 1, 394, 129 A. 1, 2. 


To make, originate, or yield, as gasoline. 
Gay Oil Co. v. State, 170 Ark. 587, 280 8. W. 
682, 634. To bring to the surface, as oil. 
Tedrow v. Shaffer, 23 Ohio App. 848, 155 N, 
E. 510, 511. . 

To yield, as revenue. Thus, sums are “pro- 
duced” by taxation, not when the tax is levied, 
but when the sums are collected. Board of 
Education of Louisville v. Sea, 167 Ky. 772, 
181 S. W. 670, 673. 


PRODUCENT. The party calling a witness 
under the old system of the English ecclesias- 
tical courts. f 


PRODUCT. With reference tò property, pro- 
ceeds; yield; income; receipts; return. 
Gibbs v. Barkley (Tex. Com. App.) 242 S. W. 
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462, 465. Fruits. 
990, 66 So. 387, 338. 


The “products” of a farm may include the in- 
crease of cattle on the premises, Case yv. Ploutz, 154 
N. Y. 5. 914, 915, 90 Misc. 568. ' 


Elder v. Ellerbe, 135 La. 


PRODUCTIO SECTA. In old English law. 
Production of suit; the production by a plain- 
tiff of his secta or witnesses to prove the al- 
legations of his count. See 3 BI. Comm. 295. 


PRODUCTION. That which is produced or 
made product; fruit of labor; as the pro- 
ductions of the earth, comprehending all veg- 
etables and fruits; the productions of in- 
tellect, or genius, as poems and prose composi- 
tions; the productions of art, as manufac- 
tures of every kind. Dano v. R. Co., 27 Ark. 
567. 

In political economy. The creation of ob- 
jects which constitute wealth. The requisites 
of production are labor, capital, and the ma- 
terials and motive forces afforded by nature. 
Of these, labor and the raw material of the 
globe are primary and indispensable. Natural 
motive powers may be called in to the as- 
sistance of labor, and are a help, but not an 


essential, of production. The remaining 
requisite, capital, is itself the product of 
labor. Its instrumentality in production is 


therefore, in reality, that. of labor in an in- 
direct shape. Mill, Pol. Econ.; Wharton. 


PRODUCTION OF SUIT. In pleading. The 
formula, “and therefore [or thereupon] he 
brings his suit,” ete., with which declarations 
always conclude. Steph. Pl. 428, 429. In old 
pleading, this referred to the production by 
the plaintiff of his secta or suit, i. e. persons 
prepared to confirm what he had stated in the 
declaration. The phrase has remained; but 
the practice from which it arose is obsolete. : 
3 Bla. Comm. 295. ` 


PROFANE. That which has not been con- 
secrated. By a profane place is understood 
one which is neither sacred nor sanctified nor 
religious. Dig. 11, 7, 2, 4, 


PROFANELY. In a profane manner. In 
Pennsylvania, a technical word in indictments 
for the statutory offense of profanity. Upde- 
graph v. Com., 11 Serg. & R. (Pa.) 394. 


PROFANITY.  Irreverence towards sacred 
things; particularly, an irreverent or blas- 
phemous use of the name of God; punishable 
by statute in some jurisdictions. In Missis- 
sippi, a person standing in a church door at 
the time Sunday School was being dismissed, 
who said, “Well, the damn thing is done broke 
up,” was held guilty of profanity. Orf v. 
State, 147 Miss. 160, 113 So. 202. 


PROFECTITIUS. Lat. In the civil law. 
That which descends to us from our ascend- 
ants. Dig. 23, 3, 5. 

PROFER. In old English law.. An offer or 
proffer; an offer or endeavor to proceed in 
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an action, by any man concerned to do so. 
Cowell. ' 
A return made by a sheriff of his accounts 


into the exchequer; a payment made on such: 


return. Id. 


PROFERT IN CURIA. L. Lat. (Sometimes 
written profert in curiam.) He produces in 
court. In old practice, these words were in- 
serted in a declaration, as an allegation that 
the plaintiff was ready to produce, or did 
actually produce, in court, the deed or other 
written instrument on which his suit was 
founded, in order that the court might in- 
spect the same and the defendant hear it read. 
The same formula was used where the de- 
fendant pleaded a written instrument. 


In Modern Practice 


An allegation formally made in a pleading,. 


where a party alleges a deed, that he shows 
it in court, it being in fact retained in his 
own custody. Steph. Pl. 67. But by virtue of 
the allegation, the deed is then constructively 
in possession of the court. 6 M. & G. 277; 
Tucker v. State, 11 Md. 822; Germain v. Wil- 
gus, 14 C. C. A. 561, 67 F. 597. The profert of 
any recorded instrument, as letters patent, is 
equivalent to annexing a copy. American 
Bell Tel, Co. v. Tel. Co. (C. C.) 34 F. 808; 
Tucker v. State, 11 Md. 322. This result does 
not occur, however, in the case of other docu- 
ments, such as a note. Waterhouse v. Sterchi 
Bros. Furniture Co., 189 Tenn. 117, 201 S. W. 
150, 151. 

Profert and oyer are abolished in England 
by the Common Law Procedure Act, 15 & 16 
Vict. c. 76; and a provision exists, 14 & 15 
Vict. c. 99, for allowing inspection of all doc- 
uments in the possession or under the con- 
trol of the party against whom the inspec- 
tion is asked. See 25 E. L. & E. 304. In many 
of the states profert has been abolished, and 
in some instances the instrnment must be set 
forth in the pleading of the party relying upon 
it. 


PROFESSION. A public declaration respect- 
ing something. Cod. 10, 41, 6. 

That of which one professes knowledge; 
the occupation, if not purely commercial, 
mechanical, agricultural, or the like, to which 
one devotes one’s self; a calling in which one 
professes to have acquired some special 
knowledge, used by way either of instruct- 
ing, guiding, or advising others or of serv- 
ing them in some art; calling; vocation; em- 
ployment; as the profession of arms; the 
profession of chemist. Ballard v. Goldsby, 
142 La. 15, 76 So. 219. Divinity, medicine, 
and law are called the “learned professions.” 


The distinction between the practice of a “‘profes- 
sion” and the conduct of a mercantile ‘‘business,” 
is that the former is purely personal, depending 
on the skill or art of the individual, while the lat- 
ter may consist in the ability to organize and man- 
age a shop or exchange where commodities are 
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bought and sold. Iselin v, Flynn, 154 N. Y. S. 133, 
135, 90 Misc. 164. 


fn Eccleslastical Law 


The act of entering into a religious order. 
See 17 Vin. Abr. 545. 


PROFESSIONAL. <A term applied in the Im- 
migration Law, May 19, 1921, § 2, subd. “a” 
(42 Stat. 6), to one undertaking or engaging 
for money as a means of subsistence in a par- 
ticular art. It is opposed to amateur, and as 
used in the statute refers to one who pur- 
Sues an art and makes his-living therefrom. 
U. S. ex rel. Liebmann v. Flynn (D. C.) 16 F. 
(2d) 1006, 1007; U. S. v. Commissioner of 
Immigration at Port of New York (C. C. A.) 
298 F. 449, 450. 


PROFESSIONAL EMPLOYMENT. Within 
the meaning of a statute authorizing actions 
for misconduct or neglect, professional serv- 
ices by an attorney are not limited to litiga- 
tion, but include giving advice, managing a 
business, devising plans, and making collec- 
tions, and the employment may be recognized 
as professional, although including services 
not ordinarily classed as professional sery- 
ices; whether the attorney is professionally- 
employed depending on the relations and 
mutual understanding of what was said and 
done, and on all the facts and circumstances 
of the particular undertaking. Case v. Ran- 
ney, 174 Mich, 673, 140 N. W. 943, 946. 


PROFICUA. L. Lat. In old English law. 
Profits; especially the “issues and profits” 
of an estate in land. See Co. Litt. 142, 


PROFILE. In civil engineering, a drawing 
representing the elevation of the various 
points on the plan of a road, or the like, 
above some fixed elevation. Pub. St. Mass. 
1882, p. 1294. 

A side or sectional elevation, or a drawing 
showing a vertical section of the ground 
along a surveyed line or graded work. Also, 
an outline or contour. Taggart v. Great 
Northern Ry. Co. (D. C.) 208 F. 455, 456. As 
used in Act March 3, 1875, c. 152, § 1, 18 St. 
482 (43 USCA § 934), granting rights of way. 
through the public lands to railroads, the 
term, in view of regulations of the general 
land office, may be deemed to mean a map of 
alignment or of definite location. Taggart 
v. Great Northern Ry. Co. (C. C.-A.) 211 F. 
288, 292. 


PROFIT. The advance in the price of goods 
sold beyond the cost of purchase, The gain 
made by the sale of produce or manufactures, 
after deducting the value of the labor, ma- 
terials, rents, and all expenses, together with 
the interest of the capital employed. Web- 
ster. See Providence Rubber Co. v. Goodyear, 
9 Wall. 805, 19 L. Ed. 828; Mundy v. Van 
Hoose, 104 Ga. 292, 30 S. E. 783; Hinckley 
v. Pittsburgh Bessemer Steel Co., 7 S. Ct.. 
875, 121 U. S. 264, 30 L. Ed. 967; Prince v. 
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Lamb, 128 Cal. 120, 60 P. 689; Maryland Ice 
Co. v. Arctic Ice Mach. Mfg. Co., 73 Md. 103, 
29 A. 69; Delaney v. Van Aulen, 84 N. Y. 23; 
Ford v. U. S. (C. C. A.) 281 F. 298, 308; Lap- 
ham v. Tax Com’r, 244 Mass. 40, 138 N. E. 
708, 710; McCready v. Bullis, 59 Cal App. 
286, 210 P. 638, 640. . 

The excess of receipts over expenditures ; 
that is, net earnings. Connolly y. Davidson, 
15 Minn. 519 (Gil. 428), 2 Am. Rep. 154; Samet 
v. Klaff, 181 N. C. 502, 107 §."E. 2; Tooey 
v. Œ. L. Percival Co., 192 Iowa, 267, 182 N. 
W. 408, 404; Vidal v. South American Securi- 
ties Co. (C. O. A.) 276 F. 855, 871; People ex 
rel. Misses Masters School v. Keys, 178 App. 
Div 677, 165 N. Y. S. 863, 864; McDaniel 
v. State Fair of Texas (Tex. Civ. App.) 
286 8. W. 518, 516; 
Coal Exch., 18 Del. Ch, 195, 116 A. 898, 
904. See, also, Carter v. Phillips, 88 O&k1. 
202, 212 P. 747, 750; Fricke v. Angemeier, 
53 Ind. App. 140, 101 N. E. 329, 882. 

The receipts of a business, deducting cur- 
rent expenses; it is equivalent to net re- 
ceipts, Eyster v. Board of Finance, 94 U. 8. 
500, 24 L. Ed. 188; Lepore v; Loan Ass'n, 5 
Pa, Super. Ct. 276. 

An excess of the value of returns over 
the value of advances. The same as net prof- 
its. Buie v. Kennedy, 164 N. C. 290, 80 S. E. 
445, 446. See, also, Baxter v. Philadelphia 
& R. Ry. Co., 264 Pa. 467, 107 A. 881, 883, 9 
A. L. R. 504: Crawford v. Surety Inv. Co., 
91 Kan. 748, 139 P. 481, 484. : 


The term “profit,” as applied to a corporation, has 
a larger meaning than “dividends,” and covers ben- 
efits of any kind, the excess of value over cost, at- 
quisition beyond expenditure, gain or advance. 
Booth v. Gross, Kelley & Co., 30 N. M. 465, 238 P. 
829, 831, 41 A. L. R. 868, Dividends are properly de- 
clared only from. profits after they have been earned. 
Indiana Veneer & Lumber Co. v. Hageman, 57 Ind, 
App. 668, 105 N. E. 253, 256. 

This is a word of very extended. signification. In 
commerce, it means the advance in the price of 
goods sold beyond the cost of purchase. In dis- 
tinction from the wages of labor, it is well under- 
stood to imply the net return to the capital of stock 
employed, after deducting all the expenses, includ- 
ing not only the wages of those employed by the 
capitalist, but the wages of the capitatist himself 
for superintending the employment of his capital 
or stock. Adam Smith, Wealth of Nat. b. i. c. 6, 
and M’Culloch’s Notes; Mill, Polit. Econ. c. 15; 
Columbus Mining Co. v. Ross, 218 Ky. 98, 290 5. W. 
1052, 1053, 50 A. L. R. 1394. After indemnifying the 
capitalist for his outlay, there commonly remains 
_a surplus, which is his profit, the net income from 
his capital. 1 Mill, Polit. Econ. c. 15. 

Profits have been divided by writers on political 
economy into gross and net,—gross profits being 
the whole difference between the value of advanc- 
es and the value of returns made by their employ- 
ment, and net. profits being so much of that differ- 
ence as is attributable solely to the capital em- 
ployed. See Malthus, Political Econ.; M’Culloch, 
Political Econ. 563. For judicial criticism of the 
expression “gross profits,” see the opinion of Jes- 
sel, M. R., 10-App. Cas. 448, Sée, also, Buie y. Ken- 
nedy, 164 N. C: 290, 80 S. E. 445, 446, f 
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The benefit, advantage, or pecuniary gain 
accruing to the owner or occupant of land 
from its actual use; as in the familiar phrase 
“rents, issues and profits,” or in the expres- 
sion “mesne profits.” . 


A devise of the rents and profits of land is equiv- 
alent to a devise of the land itself, and will carry 
the legal as well as the beneficial interest therein. 
2 B. & Ald. 42; Reed v. Reed, 9 Mass. 372; Fox v. 
Phelps, 17 Wend. (N. Y.) 393; Earl v. Rowe, 35 Me. 
414, 58 Am. Dec, 714; 1 Bro, C. ©. 310. 

A division sometimes made of incorporeal 


hereditaments. 2 Steph. Comm. 2. Profits 
are divided into profits à prendre and profits 
à rendre. See those titles, infra. 


Clear profit 


A net profit, or a profit above the price paid. 
Kreitz v. Gallenstein, 170 Ky, 16, 185 8S. W. 
132, 184. 

Mesne profits 


Intermediate profits; that is, profits which 
have been accruing between two given peri- 
ods. Thus, after a party has recovered the 
land itself in an action of ejectment, he fre- 
quently brings another action for the purpose 
of recovering the profits which have been ac- 
eruing or arising out of the land between the 
time when his title to the possession accrued 
or was raised and the time of his recovery in 
the action of ejectment, and such an action is 
thence termed an “action for mesne profits.” 
Brown; Roukous v. De Graft, 40 R. I. 57, 99 
A. §21, 822; Wiggins v. Stewart Bros., 215 
Ala. 9, 109 So. 101, 102; New York, 0. & W. 
Ry. Co. v. Livingston, 206 App. Div. 589, 201 
N. Y. S. 629, 633. 


Mesne profits, action of 


An action of trespass brought to recover 
profits derived from land, while the posses- 
sion of it has been improperly withheld; that 
is, the yearly value of the premises. Worth- 
ington v. Hiss, 70 Md. 172, 16 A, 534: Wood- 
hull v. Rosenthal, 61 N. Y. 394; Thompson 
v. Bower, 60 Barb. (N. Y.) 477. 


Net profits 


Theoretically all profits are “net.” (Buie 
v. Kennedy, 164 N. C. 290, 80 S. E. 445, 446.) 
But as the expression “gross profits” is some- 
times used to describe the mere excess of 
present value over former value, or of re- 
turns from sales over prime cost, the phrase 
“net profits’ is appropriate to describe the 
gain which remains after the further deduc- 
tion of all expenses, charges, costs, allowance 
for depreciation, etc. 


Paper Profits 


Speculative or prospective profits. Tooey v. 
C. L. Percival Co., 192 Iowa, 267, 182 N. W. 
403, 404. 

Profit à Prendre 


Called also “right of common.” A right ex- 
ercised by one-man in the soil of another, ac- 
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companied with participation in the profits of 
the soil thereof. A right to take a part of the 


soil or produce of the land. Gadow v. Huns- 


holtz, 160 Wis. 298, 151 N. W. 810, 811, Ann. 
Cas. 1917D, 91. The term includes the right 
to take soil, gravel, minerals, and the like 
from another’s land; Munsey v. Mills & 
Gariity, 115 Tex. 469, 288 S. W. 754, 759; 

- Walker v. Dwelle, 187 Iowa, 1384, 175 N. W. 
957, 960; Rich v. Doneghey, 71 Okl. 204, 177 
P. 86, 89, 3 A. L. R. 352; Mathews Slate Co. 
of New York v. Advance Industrial Supply 
Co., 185 App. Div. 74, 172 N. Y. S. 830, 832; 
the right to take seaweed; Hill v. Lord, 
48 Me. 100; and to take coal or tim- 
ber; Huff v. McCauley, 53 Pa. 206, 91 Am. 
Dec. 203; the right to hunt; St. Helen Shoot- 
ing Club v. Mogle, 234 Mich. 60, 207 N. W. 915, 
917; Council v. Sanderlin, 183 N. C. 258, 111 
S. E. 365, 367, 32 A, L. R. 1527; or fish; Fitz- 
gerald v. Firbank, [1897] 2 Ch. 96, 101; 
Mitchell yv. D’Oilier, 53 A. 467, 68 N. J. L. 
375, 59 L. R. A. 949; Turner v. Hebron, 22 
A, 951, 61 Conn. 175, 14 L. R. A. 386; and the 
right to cut grass; Baker v. Kenney, 145 
Jowa, 638, 124 N. W. 901, 139 Am. St. Rep. 
456; but not the right to take running water, 
since it is not a product of the soil; Hill v. 
Lord, 48 Me. 83. Profits à prendre differ from 
easements, in that the former are rights of 
profit, and the latter are mere rights of con- 
venience without profit. Gale, Easem. 1; 
Hall, Profits 4 Prendre, 1. See Payne v. 
Sheets, 75 Vt. 335, 55 A. 656; Black v. Elk- 
horn Min. Co. (C. C.) 49 F. 549; Bingham v. 
Salene, 15 Or. 208, 14 P. 523, 3 Am. St. Rep. 
152; Pierce v. Keator, 70 N. Y. 422, 26 Am. 
Rep. 612. A profit 4 prendre is considered an 
interest or estate in the land itself; 19 C., J. 
870, § 10; whereas an easement is a privilege 
without profit. Walker v. Dwelle, 187 Iowa, 
1384, 175 N. W. 957, 958; Saratoga State 
Waters Corporation v. Pratt, 227 N. Y. 429, 
125 N. E. 834, 838. But a profit à prendre is 
sometimes spoken of as an easement, espe 
cially when appurtenant to a dominant tene- 
ment. See Grubb v. Grubb, 74 Pa. 25, 33. 
The right can be acquired only by grant or 
prescription, and not by custom or parol. 19 
C. J. 871, § 12; Council v. Sanderlin, 183 N. 
©. 258, 111 S. E. 365, 367, 32 A. L. R. 1527. 


Profit 4 Rendre 


Such as is received at the hands of and 
‘rendered by another. The term comprehends 
rents and services. Ham. N, P. 192. 


Profit and Loss 


The gain or loss arising from goods bought 
or sold, or from carrying on any other busi- 
ness, the former of which, in book-keeping, is 
placed on the creditor’s side; the latter on 
the debtor’s side. 


Surplus Profits 


Within the meaning of a statute prohibit- 
ing the declaration of corporate dividends 
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PROHIBITION 


other than from such profits, the excess of re- 
ceipts over expenditures, or net earnings or 
receipts, or gross receipts, less expenses of op- 
eration. Southern California Home Build- 
ers v. Young, 45 Cal. App. 679, 188 P. 586, 
591. Of a corporation, the difference over and 
above the capital stock, debts, and liabilities. 
Western & Southern Fire Ins. Co. v. Mur- 
phey, 56 Okl. 702, 156 P. 885, 890. 


PROFITEERING. The acquisition of exces- 
sive profits ;—-usually used as a term of re- 
proach and dishonor. Mount v. Welsh, 118 
Or. 568, 247 P. 815, 822. 


PROGENER. Lat. In the civil law. A 
grandson-in-law. Dig. 38, 10, 4, 6. 


PROGRESSION. That state of a business 
which is neither the commencement nor the 


end. Some act done after the matter has 
commenced, and before it is completed. 
Plowd. 348. 


Prohibetur ne quis faciat in suo quod nocere 
possit alieno. It is forbidden for any one to 
do or make on his own [land] what may in- 
jure another’s. 9 Coke, 59a. — 


PROHIBIT. To forbid by law; to prevent; 
—not synonymous with “regulate.” Simp- 
kins v. State, 35 Okl. Cr. 148, 249 P. 168, 170; 
Arkansas Railroad Commission v. Independ- 
ent Bus Lines, 172 Ark. 3, 285 8. W. 388, 390. 


PROHIBITED DEGREES. Those degrees of 
relationship by consanguinity which are so 
close that marriage between persons related 
to each other in any of such degrees is forbid- 
den by law. See State v. Guiton, 51 La. Ann. 
155, 24 So. 784. : 


PROHIBITIO DE VASTO, DIRECTA PARTI. 
A judicial writ which was formerly addressed 
to a tenant, prohibiting him from waste, pend- 
ing suit. Reg. Jud. 21; Moore, 917. 


PROHIBITION. Inhibition; interdiction. 
Talbott v. Casualty Co., 74 Md. 545, 22 A. 395, 
13 L. R. A. 584. 

In practice. The name of a writ issued by 
a superior court, directed to the judge and 
parties of a suit in an inferior court, com- 
manding them to cease from the prosecution 
of the same, upor a suggestion that the cause 
originally, or some collateral matter arising 
therein, does not belong to that jurisdiction, 
but to the cognizance of some other court. 3 
Bl. Comm. 112; City of Palestine v. City of 
Houston (Tex. Civ. App.) 262 8. W. 215, 220; 


People ex rel. Jimeson v. Shongo, 83 Misc. 


325, 144 N. Y. S. 885, 886; Re Fassett, 142 U. 
S. 479, 12 S. Ct. 295, 35 L. Ed. 1087; Alexan- 
der v. Crollott, 199 U. S. 580, 26 S. Ct. 161, 
50 L, Ed. 317. 


An extraordinary writ, issued by a superior court 
to an inferior court to prevent the latter from ex- 
ceeding its jurisdiction, either by prohibiting it from 
assuming jurisdiction in a matter over which it 
has no control, or irom going beyond its legitimate 


PROHIBITION 


powers in a matter of which it has jurisdiction. 
State v. Medler, 19 N. M. 252, 142 P. 376, 377. 

An extraordinary judicial writ issuing out of a 
court of superior jurisdiction, directed to an inferior 
court or tribunal exercising judicial powers, for 
the purpose of preventing the inferior tribunal from 
usurping a jurisdiction with which it is not lawful- 
ly vested; Hylan v. Finegan, 174 N. Y. B. 45, 49, 
105 Mise. 685; Ferguson yv, Martineau, 115 Ark. 317, 


171 5. W. 472, 474, Ann, Cas. 1916H, 421; Kelley v. 
State, 94 Ohio St. 331, 114 N. E. 255, 256; State v. 
Stanfield, 11 Oki. Cr. 147, 143 P. 519, 522; from as- 


suming or exercising jurisdiction over matters be- 
yond its cognizance; State v. Court of Common 
Pleas of Cuyahoga County, 98 Ohio St. 164, 120 N. E. 
335; Jackson v. Calhoun, 156 Ga. 756, 120 S. E. 114, 
115; or from exceeding its jurisdiction in matters of 
which it has cognizance. Jackson vy. Calhoun, 156 
Ga. 756, 120 S. E. 114, 115; State v. Duffy, 114 Ohio 
St. 702, 152 N. E. 656, 657; Bank of Arizona y. Su- 
perior Court of Yavapai County, 30 Ariz, 72, 245 P. 
366, 368. 

The writ of prohibition is the counterpart of the 
writ of mandate. It arrests the proceedings of any 
tribunal, corporation, board, or person, when such 
proceedings are without or in excess of the juris- 
diction of such tribunal, corporation, board, or per- 
son. Code Civ. Proc. Cal. § 1102. State v. Packard, 
32 N. D. 301, 155 N. W. 666, 657; Perrault v. Robin- 
son, 29 Idaho, 267, 158 P. 1074, 107%. And see Mayo v. 
James, 12 Grat. (Va.) 23; People v. Judge of Supe- 
rior Court (Mich.) 2 N. W. 919; State v. Ward, 70 
Minn. 58, 72 N. W. 825; Johnston v. Hunter, 50 W, 
Va. 52, 40 S. E. 448; Appo v. People, 20 N. Y. 531; 
Hovey v. Elliott, 167 U. S. 403, 17 Sup, Ct. 841, 42 L. 
Ed. 215; State v. Evans, 88 Wis. 255, 60 N. W. 433. 

Prohibition may, where the action sought to be 
prohibited is judicial in its nature, be exercised 
against public officers. State ex rel. United States 
Fidelity & Guaranty Co. v. Harty, 276 Mo. 583, 208 
S. W. 835, 838. 


The term prohibition is also applied to the 
interdiction of making, possessing, selling or 
giving away, intoxicating liquors, either ab- 
solutely, or for beverage purposes, or for 
other than medicinal, scientific, and sa¢ra- 
mental purposes, 


PROHIBITIVE IMPEDIMENTS. Those im- 
pediments to a marriage which are only fol- 
lowed by a punishment, but do not render fhe 
marriage null. Bowyer, Mod. Civil Law, 44. 
See Impediments, 


PROJECTIO. Lat. In old English law. A 
throwing up of earth by the sea. 


PROJET. Fr. In international law. The 
draft of a proposed treaty or convention. 


PROJET DE LOI. A bill in a legislative body. 


Prolem ante matrimonium natam, ita ut post 


legitimam, lex civilis succedere facit in heredi- 
tate parentum; sed prolem, quam matrimonium 
non parit, succedere non sinit lex Angiorum. 
Fortese. c. 39. The civil law permits the off- 
spring born before marriage, provided such 
offspring be afterwards legitimized, to be the 
heirs of their parents; but the law of the 


English does not suffer the offspring not pro 


duced by the marriage to succeed. 
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PROLES. Lat. Offspring; progeny; the is- 
sue of a lawful marriage. In its enlarged 
sense, it signifies any children. 


Proles sequitur sortem paternam. The l off- 
spring follows the condition of the father. 
Lynch y. Clarke, 1 Sandf. Ch. (N. Y.) 583, 660. 


PROLETARIAT, PROLETARIATE. The 
class or body of proletarians. Webster, Dict. ` 

The class of unskilled laborers, without 
property or capital, engaged in the lower 
grades of work. People v. Gitlow, 234 N. Y. 
182, 136 N. E. 317, 322. 

The class of proletarii (see the next title) ; 
the lowest stratum of the people of a coun- 
try, consisting mainly of the waste of oth- 
er classes, or of those fractions of the pop- 
ulation who, by their isolation and their 
poverty, have no place in the established or- 
der of society. . 


PROLETARIUS. Lat. 
proletary; a person of poor or mean condi- 
tion; one among the common people whose 
fortunes were below a certain valuation; one 
of a class of citizens who were so poor that 
they could not serve the state with money, 


In Roman law. A 


but only with their children, (proles.) Cal- 
vin.; Vicat. 
PROLICIDE. In medical jurisprudence. A 


word used to designate the destruction of the 
human offspring. Jurists divide the subject 
into feticide, or the destruction of the fetus 
in utero, and infanticide, or the destruction 
of the new-born infant. Ry. Med; Jur. 280. 


PROLIXITY. The unnecessary and super- 


fluous statement of facts in pleading or in 


evidence. 
nent. 


This will be rejected as imperti- 
7 Price, 278, note. 


PROLOCUTOR. In ecclesiastical law. The 
president or chairman of a convocation. The 
speaker of the house of lords is called the 


prolocutor. The office belongs to the lord 
chancellor by prescription; 3 Steph. Comm. 
347. 


PROLONGATION. Time added to the dura- 
tion of something; an extension of the time 
limited for the performance of an agreement. 


PROLYTA. In Roman law. A term applied 
to students of law in the fifth and last year 
of their course; as being in advance of the 
Lyte, or students of the fourth year. Calvin. 
They were left during this year very much 
to their own direction, and took the name 
prolyte, omnio soluti. They studied chiefly 
the Code and the imperial constitutions. ‘ 


PROMATERTERA. Lat. In the civil law. 
A maternal great-aunt; the sister of one’s 
grandmother. Inst. 3. 6. 3; Dig. 38. 10. 10. 
14. 


PROMATERTERA MAGNA. 
civil law. A great-great-aunt. 
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PROMISE. A declaration which binds the 
person who makes it, either in honor, con- 
science, or law, to do or forbear a certain 
specific act, and which gives to the person to 
whom made a right to expect or claim the per- 
formance of some particular thing.. Hoskins 
v. Black, 190 Ky. 98, 226 S. W. 384, 385. 

A declaration, verbal or written, made by 
one person to another for a good or valuable 
consideration, in the nature of a covenant by 
which the promisor binds himself to do or 
forbear some act, and gives to the promisee 
a legal right to demand and enforce a fulfill- 
ment. See Taylor v. Miller, 113 N. C. 340, 18 
S. E. 504; Newcomb v. Clark, 1 Denio (N. Y.) 
228; Foute v. Bacon, 2 Cush. (Miss.) 164; U. 
S. v. Baltic Mills Co:, 124 F. 41, 59 C. CO. A. 
558; Scott v. S. H. Kress & Co. (Tex. Civ. 
App.) 191 8. W. 714, 716. 


While a “promise” is sometimes loosely defined 
as a declaration by any person of his intention to 
do or forbear from anything at the request or for 
the use of another, Finlay v. Swirsky, 103 Conn. 
624, 131 A. 420, 423; Beck v. Wilkins-Ricks Co., 186 
N. C. 210, 119 S. E. 235, 236; it is to be distinguished, 
on the one hand, from a mere declaration of inten- 
tion involying no engagement or assurance as to 
the future; Holt v. Akarman, 84 N. J. Law, 371, 86 
A. 408, 409; Scott v. 8S. H. Kress & Co. (Tex. Civ. 
App.) 191 S. W. 714, 716; and, on the other, from 
“agreement,” which is an obligation arising upon 
reciprocal promises, or upon a promise founded on 
a consideration. Abbott. 

Strictly speaking a promise is not a representa- 
tion; the failure to make it good. may give a cause 
of action, but it is not a false representation, which 
will authorize the rescission of a contract; Cun- 
yus v. Guenther, 96 Ala. 564, 11 South. 649. 


Fictitious Promise 


“Fietitious promises,’ sometimes called 
“implied promises,” or “promises implied in 
law,” occur in the case of those contracts 
which were invented to enable persons in 
certain cases to take advantage of the old 
rules of pleading peculiar to contracts, and 
which are not now of practical importance. 
Sweet. 


Mutual Promises 


Promises simultaneously made by and be- 
tween two parties; each promise being the 
consideration for the other. Anson Contr. 
72;.14 M. & W. 855. 


Naked Promise 


One given without any consideration, 
equivalent, or reciprocal obligation, and for 
that reason not enforceable at law. See 
Arend v. Smith, 151 N. Y. 502, 45 N. E. 872. 


New Promise 


An undertaking or promise, based upon and 
having relation to a former promise which, 
for some reason, can no longer be enforced, 
whereby the promisor recognizes and re- 
vives such former promise and engages to 
fulfill it. 


PROMISSORY NOTE 


Parol Promise 


A simple contract; 
Steph. Comm. 109. 


a verbal promise. 2 


, 


Promise of Marriage 


A contract mutually entered into by a man 
and a woman that they wil marry each 
other. 


Promise to Pay the Debt of Another 


Within the statute of frauds, a promise to 
pay the debt of another is an undertaking by 
a person not before liable, for the purpose of 
securing or performing the same duty for 
which the party for whom the undertaking is 
made, continues liable. Dillaby v. Wilcox, 
60 Conn. 71, 22 A. 491,13 L. R. A. 648, 25 Am, 
St. Rep. 299. 


PROMISEE. One to whom a promise has 
been. made. 


PROMISOR. One who makes a promise. 


PROMISSOR. Lat. In the civil law. A 
promiser; properly the party who undertook 
to do a thing in answer to the interrogation of 
the other party, who was called the “stipu- 
lator.” 


PROMISSORY. Containing or consisting of 
a promise; in the nature of a promise; stipu- 
lating or engaging for a future act or course 
of conduct. 


PROMISSORY NOTE. A promise or engage- 
ment, in writing, to pay a specified sum at a 
time therein limited, or on demand, or at 
sight, to a person therein named, or to his or- 
der, or bearer. Byles, Bills, 1, 4; Hall v. 
Farmer, 5 Denio (N. Y.) 484. A written prom- 
ise made by one or more to pay another, or 
order, or bearer, at a specified time, a specific 
amount of money, or other articles of value. 
Code Ga. 1882, § 2774 (Civ. Code 1910, § 4270). 
See Pryor v. American Trust & Banking Co., 
15 Ga. App. 822, 84 S. E. 312, 314, An uncon- 
ditional written promise, signed by the mak- 
er, to pay absolutely and at all events a sum 
certain in money, either to the bearer or toa 
person therein designated or his order. Benj. 
Chalm, Bills & N. art. 271; Harrison v. Beals, 
111 Or, 463, 222 P. 728, 730; at a time speci- 
fied therein, or at a time which must certainly 
arrive; Iowa State Savings Bank v. Wignall, 
53 OKL. 641, 157 P. 725; Lanum v. Harrington, 
267 Ill. 57, 107 N. E. 826, 828. A written 
promise to pay a certain sum of money, at a 
future time, unconditionally. Breuzer v. 
Wightman, 7 Watts & S. (Pa.) 264; Kimball 
v. Huntington, 10 Wend, (N. X.) 675, 25 Am. 
Dec. 590; Franklin v. March, 6 N. H. 364, 25 
Am. Dec. 462; Brooks v. Owen, 112 Mo. 251, 
19 S. W. 728, 20 8. W. 492. By the Uniform 
Negotiable Instruments Act, a negotiable 
promissory note is defined as an uncondition- 
al promise in writing made by one person to 
another signed by the maker engaging to pay 
on demaud, or at a fixed or determinable fu- 


PROMISSORY NOTE 


ture time, a sum certain in money. to order or 
to bearer. Where a note is drawn to the 
maker’s own order, it is not complete until in- 
dorsed by him. Section 184. 

As to promissory “Oath,” “Representation,” 
and “Warranty,” see those titles. 


PROMOTE. To contribute to growth, en- 
largement, or prosperity of; to forward; to 
further; to encourage; to advance. People 
v. Augustine, 232 Mich. 29, 204 N. W. 747, 
749. 


PROMOTER. One who promotes, urges on, 
encourages, incites, advances, ete. Martin v. 
Street Improvement Dist. No. 324 of City of 
Little Rock, 167 Ark. 108, 266 S. W. 941, 942. 
One promoting a plan by which it is hoped to 
insure the success of a business venture. Cas- 
kie v. State Corporation Commission, 145 Va. 
459, 134 S. E. 583, 584. 


In General 


A “promoter” may be either a person who 
assists (by securing or furnishing capital or 
otherwise) in starting or forwarding a finan- 
cial, industrial, or commercial enterprise, as 
a joint-stock company, or a corporation, or 
one who makes this his business. New Stand- 
ard Dic. “The persons who, for themselves or 
others, take the preliminary steps to the or- 
ganization of a corporation are called promot- 
ers.” 1 Thompson on Corporations, § 81, Mce- 
Ree y, Quitman Oil Co., 16 Ga. App. 12, 84 S. 
E. 487. See Cassidy v. Rose, 108 OKL 282, 236 
P. 591, 594. 

In the law relating to corporations, those 
persons are called the “promoters” of a com- 
pany who first associate themselves together 
for the purpose of organizing the company, is- 
Suing. its prospectus, procuring subscriptions 
to the stock, securing a charter, ete. See 
Dickerman v. Northern Trust Co., 176 U. §. 
181, 20 S. Ct. 311, 44 L. Ed. 423; Bosher v. 
Richmond & H. Land Co., 89 Va. 456, 16 S. E. 
360, 37 Am. St. Rep. 879; Yale Gas Stove Co. 
v. Wilcox, 64 Conn. 101, 29 A. 308, 25 L. R. A. 
90, 42 Am. St. Rep. 159; Densmore Oil Co. v. 
Densmore, 64 Pa, 49. 


In English Practice 


Those persons who, in popular and penal 
actions, prosecute offenders in their own 
names and that of the king, and are thereby 
entitled to part of the fines and penalties for 
their pains, are called “promoters.” Brown. 


In Ecclesiastical Law 


One who puts in motion an ecclesiastical 
tribunal, for the purpose of correcting the 
manners of any person who has violated the 
laws ecclesiastical; and one who takes such 
a course is said to “promote the office of the 
judge.” See Mozley & Whitley. 


In England 


The term is also applied to persons oy cor- 
porations at whose instance private bills are 
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introduced into and passed through parlia- 
ment, especially those who press forward bills 
for the taking of land for railways and other 
public purposes, who are then called promot- 
ers of the undertaking. 


PROMOVENT. A plaintiff in a suit of dupler 
querela, (q. v.) 2 Prob. Div. 192. 


PROMPT. Quick, sudden, or precipitate. 
One who is ready is said to be prepared at the 
moment; one who is prompt is said to be pre- 
pared beforehand, Tobias v. Lissberger, 105 
N. Y. 412, 12 N. E. 13, 59 Am. Rep. 509. 


PROMPT DELIVERY. This term means 
within a few days at most. Acme-Evans Co. 
v. Hunter, 194 IN. App. 542, 543. Delivery as 
promptly as possible, all things considered. 
Meyer Bros. Drug Co. v. Callison, 120 Wash. 
378, 207 P. 683, 684. 


PROMPT SHIPMENT. Shipment within a 
reasonable time. Kelley-Clarke Co. v. Leslie, 
61 Cal. App. 559, 215 P. 699, 702. 


PROMPTLY. “Promptly” is the ‘adverbial 
form of the word “prompt,” which means 
ready and quick to act as occasion demands. 
Missouri, K. & T. Ry. Co. v. Missouri Pac. Ry. 
Co., 103 Kan, 1, 175 P. 97, 103. 

The meaning of the word depends largely 
on the facts in each case. Irvin y. Koehler 
(C. C. A.) 230 F. 795, 796. See Western Union 
Telegraph Co. v. Barbour, 206 Ala. 129, 89 
So. 200, 300,17 A. L. R. 108; City of Pendle- 
ton v. Jeffrey & Bufton, 95 Or. 447, 188 P. 
176, 178; Jordy v. Dunlevie, 139 Ga. 325, 77 
S. E. 162, 165; Stovall & Strickland v. Mc- 
Brayer, 20 Ga. App. 98, 92 S. B. 543. 


PROMULGARE. Lat. In Roman law. To- 
make public; to make publicly known; to 
promulgate, To publish or make known a 
law after its enactment. 


PROMULGATE. To publish; to announce 
officially ; to make public as important or ob- 
ligatory. See Wooden v. Western New York 
& P. R. Co. (Super. Ct.) 18 N. Y. 5. 769; Ca- 
zort v. State, 130 Ark. 453, 198: S. W. 108, 104; 
Price v. Supreme Home of the Ancient Order 
of Pilgrims (Tex. Com. App.) 285 S. W. 310, 
312. 


PROMULGATION. The order given to cause 
a law to be executed, and to make it public; 
it differs from publication. 1 Bl. Comm. 45; 
Stat. 6 Hen. VI. c. 4. 

In modern practice, it is usually by publish- 


‘ing one or more volumes of the laws and cir- 


culating them among public officials and sell- 
ing them, As to the practice in England at 
various times, see Record Com. in 7 Sel. Es- 
says in Anglo-Ainer. I, H. 168. 

As to the rules of a railway company it 
means made known; brought to the attention 
of the service affected thereby, so that a sery- 
ant is bound to take notice; Wooden v. R.. 
Co. (Super,) 18 N. Y. 5. TGS. ` 
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Formerly promulgation meant introducing 
a bill to the senate; Aust. Jur. Lect. 28. 


This contract is called promutuum, because it has 
much resemblance to that of mutuum, This resem- 
blance consists in this: first, that in both a sum 
of money or some fungible things are required ; 
second, that in both there must he a transfer of the 
property in the thing; third, that in both there must 
be returned the same amount or quantity of the 
thing received. But, though there is this general 
resemblance between the two, the mutuum differs es- 
sentially from the promutuum. The former is the 
actual contract of the parties, made expressly, but 
the latter is a quasi-contract, which is the effect of 
an error or mistake. 1 Bouvier, Inst. n. 1125. 


PROMUTUUM. Lat. In the civil law. A 
quasi contract, by which he who receives a 
eertain sum of money, or a certain quantity 
of fungible things, which have been paid to 
him through mistake, contracts towards the 
payer the obligation of returning him as 
much. Poth. de l’Usure, pt. 3, s. 1, a. 1. 


PRONEPOS. Lat. Inthe civillaw. A great- 
grandson. Inst, 3, 6,1; Bract. fol. 67. 


PRONEPTIS. Lat. In the civil law. A 
great-granddaughter, Inst. 3, 6,1; Bract. fol. 
67. Also, a niece’s daughter. Ainsworth, 
Dict. 


PRONOTARY. First notary. See Prothono- 
tary. 


PRONOUNCE. To utter formally, officially, 
and solemnly; to declare or affirm; to de- 
clare aloud and in a formal manner. In this 
sense a court is said to “pronounce” judgment 
or a sentence. See Ex parte Crawford, 36 
Tex. Cr. R. 180, 36 S. W. 92; Griffin v. State, 
12 Ga. App. 615, 77 S. E. 1080, 1082; People v. 
Walker, 76 Cal. App. 192, 244 P. 94, 98; Grif- 
fin v. State, 12 Ga. App. 615 (2), 618, 77 S. E. 
1080; Sanders v, State, 18 Ga. App. 786, 90 
8. E. 728. : 


PRONUNCIATION. L. Fr. A sentence or de- 
cree, Kelham. 


PRONURUS. Lat. In the civil law. The 
wife of a grandson or great-grandson. Dig. 
38, 10, 4, 6. 


PROOF. Proof is the effect of evidence; the 
establishment of a fact by evidence. Code 
Civ. Proc. Cal. § 1824. And see Nevling y. 
Com., 98 Pa. 328; Tift v. Jones, 77 Ga. 181, 
3 S. E. 399; Powell v. State, 101 Ga. 9, 29 
S. E. 309, 65 Am. St. Rep. 277; Jastrzembski 
yv. Marxhausen; 120 Mich. 677, 79 N. W. 935. 

Tn general, any fact or circumstance which 
feads the mind to the affirmative or negative 
of any proposition constitutes “proof.” Nau- 
ful v. National Loan & Exchange Bank of 
Columbia, 111 8. C. 309, 97 S. E. 843, 845, 

In civil process, a sufficient reason for as- 
senting to the truth of a juridical proposition 
by which a party seeks either to maintain his 
own claim or to defeat: the claim of another. 
Whart. Ev. § 1, 


’ PROOF 


Ayliffe defines “judicial proof” to be a clear and 
evident declaration or demonstration of a matter 
which was before doubtful, conveyed in a judicial 
Manner by fit and proper argumenta, and likewise 
by all other legal methods—First, by fit and proper 
arguments, such as conjectures, presumptions, indi- 
cia, and other adminicular ways and means; sec- 
ondly, by legal methods, or methods according to 
law, such as witnesses, public instruments, and the 
like. Ayl. Par. .442. 

Proof is the perfection of evidence; for without 
evidence there is no proof, although there may be 
evidence which does not amount to proof: for ex- 
ample, if a man is found murdered at a spot where 
another has been seen walking but a short time be- 
fore, this fact will be evidence to show that the lat- 
ter was the murderer, but, standing alone, will be 
very far from proof of it. 

“Proof” when used in a legislative enactment 
means competent and legal evidence, testimony con- 
forming to fundamental rules of proof, excluding 
hearsay evidence, however trustworthy. Hand v. 
Nolan, 1 N. J. Misc. 428, 186 A. 430, 432. 


For the distinction between “proof,” evi- 
dence,” “belief,” and “testimony,” see Evi- 
dence. 

Affirmative Proof 


“Affirmative proof” means evidence estab- 
lishing the fact in dispute by a preponderance 
of the evidence. Boardman y. Lorentzen, 155 
Wis. 566, 145 N. W. 750, 755, 52 L. R. A. (N. S.) 
476. 

Burden of Proof 


See that title. 


Conclusive Proof 


AS used in a statute providing for an. action 
against a county for injury to cattle result- 
ing from dipping for eradication of cattle 
ticks, it has been held to be equivalent to the 
expression, “to a moral certainty” or “beyond 
a reasonable doubt,” meaning a higher degree 
cf proof than by a preponderance of the evi- 
dence. See the titles Moral and Doubt. 
Covington County v. Fite, 120 Miss. 421, 82 
So. 308, 809. 

Degree of Proof 


“Degree of proof’ refers to effect of evi- 
dence rather than medium by which truth is 
established, and in this sense expressions 
“preponderance of evidence” and “proof be- 
yond reasonable doubt’ are used. Sowle v. 
Sowle, 115 Neb. 795, 215 N. W. 122, 123. 


Full Proof 
See Full. 


Half Proof 
See Half. 


Negative Proof 
See Positive Proof, infra. 


Preliminary Proof 
See Preliminary. 


Positive Proof 


Direct or affirmative proof; that which di- 
rectly establishes the fact in question; as 
opposed to negative proof, which establishes 
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the fact by showing that its opposite is not 
or cannot be true. Niles v. Rhodes, 7 Mich. 
3878; Falkner v. Behr, 75 Ga. 674; Schrack 
v. McKnight, 84 Pa. 30. 


Proof Evident or Presumption Great 


Within the meaning of a provision that bail 
should be denied in capital eases where the 
“proof is evident” or the “presumption great,” 
“proof: evident” or “presumption great” 
refers to a case where the evidence is clear 

‘and strong, leading a well-guarded and dis- 
passionate judgment to the conclusion that 
the offense has been committed as charged, 
that the accused is the guilty agent, and that 
he would probably be punished capitally if 
the law is administered: Ex parte Burgess, 
809 Mo. 397, 274 S. W. 423, 426. In applica- 
tions for bail where there is substantial, af- 
firmative, and positive legal evidence that is 
not fully impeached or clearly discredited, up- 
on which evidence a verdict of guilty of the 
‘capital offense charged may be lawfully 
found and sustained, and the entire evidence 
does not clearly show merely a. probability 
of guilt of a capital offense, then it may be 
considered that “the proof is evident or the 
presumption great” of a capital offense, with- 
in the-meaning of the constitutional provision 
on the subject, and bail may not be allowed, 
even though such evidence of guilt of a cap- 
ital offense may be sharply contradicted by 
other competent and unimpeached evidence, 
and even though such contradictory evidence, 
if believed by a jury at a trial, would justify 
a verdict of acquittal or a verdict of guilty 
of a lesser crime that may be included in the 
capital offense charged. Ex parte Tully, 70 
Fla. 1, 66 So. 296, 297. 


Proof of Debt 


The formal establishment by a creditor of 
his debt or claim, in some prescribed manner, 
(as, by his affidavit or otherwise,) as a pre- 
liminary to its allowance, along with others, 
against an estate or property to be divided, 
such ag the estate of a bankrupt. or insolvent, 
a deceased person or a firm or company in 
liquidation. 


Proof of Spirits 


Testing the strength of alcoholic spirits, 
also the degree of strength; as high proof, 
first proof, second, third, and fourth proofs. 
In the internal revenue law it is used in the 
sense of degree of strength. Louisville P. W. 
Co. v. Collector, 49 F. 561, 1 C. O A. 371, 6 
U. S. App. 53. 

Proof of Will 


A term having the same meaning as “pro- 
bate,” (g. v.) and used interchangeably with 
it. . 


PROP. An upright post wedged between the 
roof and the floor of a mine to support the 
roof.. Big Branch Coal Co. v. Wrenchie, 160 
Ky. 668, 170 S. W. 14, 16. 


‘er to any person; 


Tight::and: interest. 
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PROPAGATE. To cause to spread. In re 
Atkinson’s Will, 120 Misc. Rep. 186, 197 N. Y. 
S. 831, 832. 


PROPATRUUS. Lat. In the civil law. A 
great-grandfather’s brother. Inst. 3, 6, 3; 
Bract. fol. 68b. 


PROPATRUUS MAGNUS. 
A great-great-uncle. 


In the civil law. 


PROPER. That which is fit, suitable, appro- 
priate, adapted, correct. See Knox v. Lee, 
12 Wall. 457, 20 L. Ed. 287; Griswold v. Hep- 
burn, 2 Duv. (Ky.) 20; Westfield v. Warren, 
8 N. J. Law, 251; Jeffersonville Mfg. Co. v. 
Holden, 180 Ind. 301, 102 N. E. 21, 23; Phil- 
lips Sheet & Tin Plate Co. v. Amalgamated 
Ass’n of Iron, Steel & Tin Workers (D. ©.) 
208 F. 335, 343. Reasonably sufficient. Hous- 
ton & T. C. Ry. Co. v. Kujawa (Tex. Civ. App.) 
265 S. W. 186, 187; Abbey v. Schaff, 108 Kan. 
88, 194 P. 191, 192; Freedom Casket Co. v. 
McManus (C. ©. A.) 218 F. 323, 326. 

Peculiar; naturally or essentially belong- 
ing to a person or thing; not common; ap- 
propriate; one’s own. 


PROPER FEUDS. In feudal law, the orig- 
inal anå genuine feuds held by purely mili- 
tary service. 


PROPER INDEPENDENT ADVICE. “Prop 
er independent advice” to donor means that 
he had preliminary benefit of conferring up- 
on subject of intended gift with a person who 
was not only competent to inform him cor- 
rectly of its legal effect, but who was so dis- 
associated from interests of donee as to be 
in pesition to advise with donor impartially 
aud confidentially as to consequences to 
donor of his proposed gift. Blume v. Blume, 
90 N. J. Eq. 258, 106 A. 867, 368; Zwirtz v. 
Dorl, 123 Okl. 284, 253 P. 75, TT. 


PROPER PARTIES. A proper party, as dis- 
tinguished from a necessary party, is one who 
has an interest in the subject-matter of the 
litigation, which may be conveniently settled 
therein; one without whom a substantial de- 
cree may be made, but not a decree which 
shall completely settle all the questions which 
may be involved in the controversy and con- 
clude the rights of all the persons who have 
any interest in the subject of the litigation. 
See Kelley v. Boettcher, 85 F. 55, 29 ©. C. A. 
14; Tatum v. Roberts, 59 Minn. 52, 60 N. W. 


848. 


PROPERTY. That which is peculiar or prop- 
that which belongs ex- 
clusively. to one; in the strict legal sense, 
an aggregate of rights which are guaranteed 
and protected by the government. Fulton 
Light, Heat & Power Co. v. State, 65 Mise. 
Rep. 268, 121 N. Y. S. 686, affirmed Jd., 138 
App. Div. 931, 123 N. Y. S. 1117. The term 
is said to extend to every species of valuable 
McAlister v. Pritchard, 
287 Mo. 494, 230 S. W. 66, 67... 
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` More specifically, property is ownership; 
the unrestricted and exclusive right to a 
thing; the right to dispose of a thing in every 
legal way, to possess it, to use it, and to ex- 
elude every one else from interfering with it. 
Mackeld. Rom. Law, § 265. That dominion 
or indefinite right of use or disposition which 
one may lawfully exercise over particular 
things or subjects. Transcontinental Oil Co. 
v. Emmerson, 298 Ill. 394, 181 N. E. 645, 647, 
16 A. L. R. 507; the exclusive right of pos- 
sessing, enjoying, and disposing of a thing. 
Barnes v. Jones, 139 Miss. 675, 103 So. 773, 
775, 43 A. L. R. 673; Tatum Bros. Real Es- 
tate & Investment Co. v. Watson, 92 Fla. 278, 
109 So, 628, 626. 

Property is the highest right a man can 
have to anything; being used for that right 
which one has to lands or tenements, goods 
or chattels, which no way depends on another 
man’s courtesy. Jackson ex dem. Pearson y. 
Housel, 17 Johns, 281, 283. 


The right of property is that sole and despotic 
dominion which one man claims and exercises over 
the external things of the world, in total exclusion 
of the right of any other individual in the uni- 
verse. It consists in the free use, enjoyment, and 
disposal of all a person’s acquisitions, without any 
control or diminution save only by the laws of the 
land. 1 Bl. Comm. 138; 2 Bl. Comm. 2, 15. 


The word is also commonly used to denote 
everything which is the subject of owner- 
ship, corporeal or incorporeal, tangible or 
intangible, visible or invisible, real or per- 
sonal; everything that has an exchangeable 
value or which goes to make up wealth or 
estate. Wapsie Power & Light Co. v. City 
of Tipton, Cedar County, 197 Iowa, 996, 193 
N. W. 643, 645. See Scranton v. Wheeler, 
179 U. S. 141, 21 8. Ct. 48, 45 L. Ed. 126; 
Lawrence v. Hennessey, 165 Mo. 659, 65 S. 
W. 717; Boston & L. R: Corp. v. Salem & L. 
R. Co., 2 Gray (Mass.) 35; National Tel. 
News Co. v. Western Union Tel. Co., 119 F. 
204, 56 ©. ©. A. 198, 60 L. R. A. 805; Hamil- 
ton v. Rathbone, 175 U. 8. 414, 20 S. Ct. 155, 
44 L. Ed. 219; Stanton v. Lewis, 26 Conn. 449; 
Wilson v. Ward Lumber Co. (C. ©.) 67 F. 674; 
Ludlow-Saylor Wire Co. v. Wollbrinck, 275 
Mo. 339, 205 S. W. 186, 198; Samet v. Farm- 
ers’ & Merchants’ Nat. Bank of Baltimore 
(C. O. A.) 247 F. 669, 671. 


Absolute Property 


In respect to chattels personal property is 
said to be “absolute” where a man has, sole- 
ly and exclusively, the right and also the 
possession of movable chattels. 2 Bl. Comm. 
389. In the law of wills, a bequest or de- 
vise “to be the absolute property” of the 
beneficiary may pass a title in fee simple. 
Myers v. Anderson, 1 Strob. Eq. (S. C.) 344, 
. 47 Am. Dec. 537; Fackler v. Berry, 938 Va. 
565, 25 S. E. 887, 57 Am. St. Rep. 819. Or 
it may mean that the property is to be held 
free from any limitation or condition cr free 
from any control or disposition on. the part 
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of others. Wilson v. White, 133 Ind. 614, 33 
N. E. 361, 19 L. R.‘A. 581; Williams v. Van- 
cleave, 7 T. B. Mon. (Ky.) 388, 393. ; 


-~ . Common Property ‘ 


A term sometimes applied to lands owned 
by a municipal corporation and held in trust 
for the common use of the inhabitants. Also 
property owned jointly by husband and wife. 
under the community system. See Commu- 
nity. 

Community Property 

See Community. 


Ganancial Property 
See that title. 
General Property 


The right and property in a thing enjoyed 
by the general owner. See Owner. 


Literary Property 


See Literary. 
Mixed Property 


Property which is personal in its essential 
nature, but is invested by The law with cer- 
tain of the characteristics and features of 
real property. Heirlooms, tombstones, monu- 
ments in a church, and title-deeds to an es- 
tate are of this nature. 2 Bl. Comm. 428; 3 
Barn. & Adol. 174; 4 Bing. 108; Miller v. 
Worrall, 62 N. J. Eq. 776, 48 A. 586, 90 Am. 
St. Rep. 480; Minot v. Thompson, 106 Mass. 
585. 

Personal Property 


In broad aud general sense, “personal prop- 
erty” includes everything that is the subject 
of ownership, not coming under denomina- 
tion of real estate; Gockstetter v. Williams 
(C. ©. A.) 9 FP(2d) 354, 356; McFadden v. 
Murray, 32 N. M. 361, 257 P. 999, 1001; or a 
right or interest in things personal, or right 
or interest less than a freehold in realty, or 
any right or interest which one has in things 
movable. Elkton Electric Co. v. Perkins, 145 
Md. 224, 125 A. 851, 858. The term is gen- 
erally applied to property of a personal or 
movable nature, as opposed to property of a 
local or immovable character, (such as land 
or houses,) the latter being called “real prop- 
erty,” but is also applied to the right or in- 
terest less than a freehold which a man has 
in realty. Boyd v. Selma, 96 Ala. 144, 11 So. 
393, 16 L. R. A. 729; Adams v. Hackett, 7 
Cal. 208; Stief v. Hart, 1 N. Y: 24; Bellows 
y. Allen, 22 Vt. 108; In re Bruckman’s Es- 
tate, 195 Pa. 363, 45 A. 1078; Atlanta v. 
Chattanooga Foundry & Pipe Co. (C. C.) 101 
F. 907, That kind of property which usually 
consists of things temporary and movable, 
but ineludes all subjects of property not of 
a freehold nature, nor descendible to the. 
heirs at law. 2 Kent, Comm. 340. Personal 
property is divisible into (1) corporeal per- 
sonal property, which includes movable and 
tangible things, such as animals, ships, furni- 
ture, merchandise, etc.; and (2) inccrporeal 
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personal property, which consists of such 
rights as personal annuities, stocks, shares, 
patents, and copyrights. Sweet. 


Private Property 


Private property, as protected from being 
taken for public uses, is such property as be- 
longs absolutely to an individual, and of 
which he has the exclusive right of disposi- 
tion; property of a specific, fixed and tan- 
gible nature, capable of being had in posses- 
sion and transmitted to another, such as 
houses, lands, and chattels. Homochitto Riv- 
er Com’rs v. Withers, 29 Miss. 21, 64 Am. Dec. 
126; Scranton v. Wheeler, 179 U. S. 141, 21 
S. Ot. 48, 45 L. Ed. 126. 


Property Tax 


In English law, this is understood to be an 
income tax payable in respect to landed prop- 
erty. In America, it is a tax imposed on 
property, whether real or personal, as dis- 
tinguished from poll taxes, and taxes on suc- 
cessions, transfers, and occupations, and 
from license taxes. See Garrett v. St. Louis, 
25 Mo. 510, 69 Am. Dec. 475; In re Swift's 
Estate, 187 N. Y. 77, 32 N. BE. 1096, 18 L. R. 
A. 709; Rohr v. Gray, 80 Md. 274, 30 A. 682. 


Public Property 


This term is commonly used as a designa- 
tion of those things which are publici juris, 
(q. v.) and therefore considered as being 
owned by “the public,” the entire state or 
community, and not restricted to the domin- 
ion of a private person. It may also apply 
to any subject of property owned by a state, 
nation, or municipal corporation as such. 


Qualified Property 


Property in chattels which is not in its 
nature permanent, but may at some times 
subsist and not at other times; such for ex- 
ample, as the property a man may have in 
wild animals which he has caught and keeps, 
and which are his only so long as he retains 
possession of them. 2 Bl. Comm. 389. Any 
ownership not absolute. 


Real Property 


Land, and generally whatever is erected 
or growing upon or affixed to land. Lanpher 
v. Glenn, 37 Minn. 4, 33 N. W. 10. Also rights 
issuing cut of, annexed to, and exercisable 
within or about land; a general term for 
lauds, tenements, and hereditaments; prop 
erty which, ou the death of the owner intes- 
tate, passes to his heir. Ralston Steel Car 
Co, v. Ralston, 112 Ohio St. 306, 147 N. E. 
513, 516, 39 A. L. R. 334; Horney v. Price, 
189 N. C. 820, 128 S. E. 321, 323. In respect to 
property, real and personal correspond very 
nearly with immovables and movables of the 
civil law. Guyot, Répert.. Biens. 


Separate Property 


The separate property. of a-married woman 
is that. which she owns in her own right, 
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which is liable only for her own debts, and 
which she can incumber and dispose of at 
her cwn will. 

Special Property 


Property of a qualified, temporary, or lim- 
ited nature; as distinguished from absolute, 
general, or unconditional property. Such is 
the property of a bailee in the article bailed, 
of a sheriff in goods temporarily in his hands 
under a levy, of the finder of lost goods while 
looking for the owner, of a person in wild 
animals which he has caught. Stief v. Hart, 
1N. Y. 24; Moulton v. Witherell, 52 Me. 242; 
Eisendrath y. Knauer, 64 Ill. 402; Phelps 
v. People, 72 N. Y. 357. . 


PROPINQUI ET CONSANGUINEI. Lat. 
The nearest of kin to a deceased person. 


Propinguior excludit propinquum; propinquus 
remotum; et remotus remotiorem. Co. Litt. 
10. He who is nearer excludes him who is 
near; he who is near, him who is remote; 
he who is remote, him who is remoter. 
PROPINQUITY. Kindred; parentage. 
PROPIOR SOBRINO, PROPIOR SOBRINA. 
Lat. In the civil law. The son or daughter 
of a great-uncle or great-aunt, paternal or 
maternal. Inst. 3, 6, 3. 


PROPIOS, PROPRIOS. In Spanish law. 
Certain portions of ground laid off and re- 
served when a town was founded in Spanish 
America as the unalienable property of the 
town, for the purpose of erecting public build- 
ings, markets, etc., or to be used in any other 
way, under the direction of the municipality, 
for the advancement of the revenues or the . 
prosperity of the place. 12 Pet. 442, note, 
Thus, there are solares, or house lots of a 
small size, upon which dwellings, shops, 
stores, etc., are to be built. There are suer- 
tes, or sowing grounds of a larger size, for 
cultivating or planting; as gardens, vine- 
yards, orchards, ete. There are ejidos, which 
are quite well described by our word “com- 
mons,” and are lands used in common by the 
inhabitants of the place for pasture, wood, 
threshing ground, ete.; and particular names 
are assigned to each, according to its particu- 
lar use. Sometimes additional ejidos were 
allowed to be taken outside of the town lim- 
its. There are also propios or municipal 
lands, from which revenues are derived to de- 
fray the expenses of the municipal admin- 
istration. Hart v. Burnett, 15 Cal, 554. 


PROPONE. 
In Scotch Law 
To state. To propone a defense is tọ state 
or move it. 1 Kames, Eq. pref. 
In Ecclesiastical and Probate Law 


To bring forward for adjudication; toe ex- 
hibit as basis of a claim; to proffer for ju- 
dicial action. 
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PROPONENT. The propounder’ of a thing. 
Thus, the proponent of a will is the party who 
offers it for probate (q. ¥v.). 


PROPORTUM. In old records. 
intention or meaning. Cowell. 


Purport; 


PROPOSAL. An offer; something proffered. 
An offer, by one person to another, of terms 
and conditions with reference to some work 
or undertaking, or for the transfer of prop- 
erty, the acceptance whereof will make a con- 
tract between them. Eppes v. Mississippi, 
G. & T. R. Co., 35 Ala. 33. 


In English Practice 


A statement in writing of some special mat- 
ter submitted to the consideration of a chief 
clerk in the court of chancery, pursuant to 
an order made upon an application ez parte, 
or a decretal order of the court. It is either 
for maintenance of an infant, appointment of 
a guardian, placing a ward of the court at 
the university or in the army, or apprentice 
to a trade; for the appointment of a re- 
ceiver, the establishment of a charity, ete. 
Wharton, 


Propositio indefinita æquipollet universali. An 
indefinite proposition is equivalent to a gen- 
eral one. 


PROPOSITION. A single logical sentence; 
also an offer to do a thing. See Perry v. 
Dwelling House Ins. Co., 67 N. H. 291, 33 A. 
731, 68 Am. St. Rep. 668; Hubbard v. Wood- 
sum, 87 Me. 88, 32 A. 802. 


PROPOSITUS. Tat. The person proposed; 
the person from whom a descent is traced. 


PROPOUND. To offer; to propose. An ex- 
ecutor or other person is said to propound a 
will when he takes proceedings for obtaining 
probate in solemn form. The term is also 
technically used, in England, to denote the 
allegations in the statement of claim, in an 
action for probate, by which the plaintiff al- 
leges that the testator executed the will with 
proper formalities, and that he was of sound 
mind at the time. Sweet. 


PROPRES. In French law. The term “pro- 
pres” or “bens propres?” as distinguished 
from “acquets” denotes all property inherit- 
ed by a person, whether by devise or ab in- 
testato, from his direct or collateral relatives, 
whether in the ascending or descending line; 
that is, in terms of the common law, property 
acquired by “descent” as distinguished from 
that acquired by “purchase.” 


PROPRIA PERSONA. See In Propria Per- 
sona. 


PROPRIEDAD. In Spanish law. Property. 
White, New Recop. b. 1, tit. 7, c. 5, § 2. 


PROPRIETARY, n. A proprietor or owner; 
one who has the exclusive title to a thing; 


PROPRIÉTÉ 


one who possesses or holds the title to a 
thing in his own right. The grantees of Penn- 
sylvania and Maryland and their heirs were 
called the proprietaries of those provinces, 
Webster. 


PROPRIETARY, adj. Relating or pertaining 
to ownership, belonging or pertaining to a 
single individual owner. 


—Proprietary articles. Goods manufactured 
under some exclusive individual right to 
make and sell them. The term is chiefly used 
in the internal revenue laws of the United 
States. See Ferguson v. Arthur, 117 U. S. 
482, 6 Sup. Ct. 861, 29 L. Ed. 979; In re 
Gourd (C. C.) 49 F. 729. 


—Proprietary chapel. See Chapel. 


—Proprietary governments. This expression 
is used by Blackstone to denote governments 
granted out by the crown to individuals, in 
the nature of feudatory principalities, with 
inferior regalities and subordinate powers of 
legislation such as formerly belonged to the 
owners of counties palatine. 1 Bl. Comm. 
108. 


—Proprietary rights. Those rights which an 
owner of property has by virtue of his owner- 
ship. When proprietary rights are opposed 
to acquired rights, such as easements, fran- 
chises, etc., they are more often called “‘nat- 
ural rights.” Sweet. 


PROPRIETAS. Lat. In the civil and old 
English law. Property; that which is one’s 
own; ownership. 

Proprietas plena, full property, including 
not only the title, but the usufruct, or exclu- 
sive right to the use, Calvin. 

Proprietas nuda, naked or mere property 
or ownership; the mere title, separate from 
the usufruct. 


Proprietas totius navis carinæ causam sequi- 
tur. The property of the whole ship follows 
the condition of the keel. Dig. 6, 1, 61. If 
a man builds a vessel from the very keel 
with the materials of another, the vessel be- 
longs to the owner of the materials. 2 Kent, 
Comm. 362, 


Proprietas verborum est salus propietatum. 
Jenk. Cent. 16. Propriety of words is the 
salvation of property. 


PROPRIETATE PROBANDA, DE. A writ 
addressed to a sheriff to try. by an inquest in 
whom certain property, previous to distress, 
subsisted. Finch, Law, 316. 


Proprietates verborum servande sunt. The 
proprieties of words [proper meanings of 
words] are to be preserved or adhered to. 
Jenk. Cent. p. 136, case 78. 


PROPRIETE. The French law term corre- 
sponding to our “property,” or the right of 
enjoying and of disposing of things in the 


PROPRIETOR 


most absolute manner, subject only to the 
laws. Brown. 


PROPRIETOR. One who has the legal right 
or exclusive title to anything. In many in- 
stances it is synonymous with owner. Tur- 
ner v. Cross, 83 Tex. 218, 18 S. W. 578, 15 L. 
R. A. 262. A person entitled to a trade-mark 
or a design under the acts for the registra- 
tion or patenting ef trade-marks and designs 
(q. v.) is called “proprietor” of the trade-mark 
or design. Sweet. See Latham v. Roach, 72 
Tl. 181; Yuengling v. Schile (C. C.) 12 F. 105; 
Hunt v. Curry, 37 Ark. 105; Werckmeister v. 
Springer Lithographing Co. (C. C.) 63 F. 811; 
Birmingham Ry., Light & Power Co. v. Mil- 
brat, 201 Ala. 368, 78 So. 224, 227; Louisville 
Planing Mill Co. v. Weir Sheet Iron Works, 
199 Ky. 361, 251 S. W. 176, 177. 


PROPRIETY. In Massachusetts colonial 
ordinance of 1741 is nearly, if not precisely, 
equivalent to property. Com. v. Alger, 7 
Cush. (Mass.) 53, 70. 


In Old English Law 


Property. “Propriety in action; propri- 
ety in possession; mixed propriety.” ‘Hale, 
Anal, § 26. 


PROPRIO VIGORE. Lat. By its own force; 
by its intrinsic meaning. 


PROPRIOS. In Spanish and Mexican law. 
Productive lands, the usufruct of which had 
been set apart to the several municipalities 
for the purpose of defraying the charges of 
their respective governments. Sheldon Y. 
Milmo, 90 Tex. 1, 36 S. W. 418; Hart v. Bur- 
nett, 15 Cal. 554. See Arbitrios. 


PROPTER. For; on account of. 
tial word of several Latin phrases. 


The ini- 


PROPTER AFFECTUM. [for or on account 
of some affection or prejudice. The name of 
a species of challenge (q. v.). 


PROPTER DEFECTUM. On account of or 
for some defect. The name of a species of 
challengé (q. v.). 


PROPTER DEFECTUM SANGUINIS. 
account of failure of blood. 


On 


PROPTER DELICTUM. For or on account 
of crime. The name of a species of challenge, 
(q. v). 


PROPTER HONORIS RESPECTUM. On ac- 
count of respect of honor or rank. See Chal- 
lenge. f 


PROPTER IMPOTENTIAM.. On account of 
helplessness. The term, describes one of the 
grounds of a qualified property: in. wild, ani- 
mals, consisting in the fact of their inability 
to escape; as is :the.case with the young of 
‘such animals before they, can fiy or run. 2 
BL Coum., 394.: os 
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PROPTER PRIVILEGIUM. On account of 
privilege. The term describes one of the 
grounds of a qualified property in wild ani- 
mals, consisting in the special privilege of 
hunting, taking and killing them, in a given 
park or preserve, to the exclusion of other 
persons. 2 Bl. Comm. 394. 


PRORATE. To divide, share, or distribute 
proportionally; to assess or apportion pro 
rata. Formed from the Latin phrase “pro 
rata,” and said to be a recognized English 
word. Rosenberg v. Frank, 58 Cal. 405; Dia- 
mond Alkali Co. v. Henderson Coal Co., 287 
Pa. 232, 184 A. 386, 388. 


PROROGATED JURISDICTION. In Scotch 
law. A power conferred by consent of the 
parties upon a judge who would not other- 


. wise be competent. 


PROROGATION. Prolonging or putting off 
to another day. In English law, a proroga- 
tion is the continuance of the parliament 
from one session to another, as an adjourn- 
ment is a continuation of the session from 
day to day. Wharton. 


In the Civil Law 


The giving time to do a thing beyond the 
term previously fixed. Dig. 2, 14, 27, 1. 


PROROGUE. To direct suspension of pro- 
ceedings of parliament; to terminate a ses- 
sion. 


PROSCRIBED. In the civil law. Among the 
Romans, a man was said to be “proscribed” 
when a reward was offered for his head; 
but the term was more usually applied to 
those who were sentenced to some punish- 
ment which carried with it the consequences 
of civil death. Cod. 9, 49. ` 


PROSECUTE. To follow up; to carry on an 
action or other judicial proceeding; to pro- 
ceed against a person criminally. To "“prose- 
cute” an action is not merely to commence it, 
but includes following it to an ultimate con- 
clusion. Service & Wright Lumber Co. v. 
Sumpter Valley Ry. Co., 81 Or. 32, 152 P. 262, 
264. 


PROSECUTING ATTORNEY. The name of 
the publie officer (in several states) who is 
appointed in each judicial district, circuit, 
or eounty, to conduct criminal prosecutions 
on behalf of the state or people. See People 
v. May, 8 Mich. 605; Holder v. State, 58 Ark. 
473, 25 8. W. 279. , 


PROSECUTING WITNESS. The private 
person upon whose complaint or information 
a criminal accusation is founded and whose 
testimony is mainly relied on to secure a con- 
viction at the. trial; in a more particular 
sense, the person who ‘was chiefly injured, in 
person or property, by the act constituting 
the alleged crime, (as in cases of. robbery, as- 
sault,. criminal negligence, bastardy, and the 
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like,) and who instigates the prosecution and 
gives evidence. 


Prosecutio legis est gravis vexatio; executio 
legis coronat opus, Litigation is vexatious, 
but an execution crowns the work. Co. Litt. 
289 b. 


PROSECUTION. In criminal law. A crim- 
inal action; a proceeding instituted and car- 
ried on by due course of law, before a com- 
petent tribunal, for the purpose of determin- 
ing the guilt or innocence of a person charged 
with crime, See U.S. v. Reisinger, 128 U. S. 
398, 9 Sup. Ct. 99, 32 L. Ed. 480; Tennessee 
v. Davis, 100 U. S. 257, 25 L. Ed. 648; Schulte 
v. Keokuk County, 74 Iowa, 292, 37 N. W. 376; 
Sigsbee v. State, 43 Fla. 524, 30 So. 816; Peo- 
ple v. Ellis, 204 Mich. 157, 169 N. W. 930, 931. 
The continuous following up, through instru- 
mentalities created by law, of a person ac- 
cused of a public offense with a steady and 
fixed purpose of reaching a judicial deter- 
mination of the guilt or innocence of the ac- 
cused. Davenport v. State, 20 Okl. Or. 253, 
202 P. 18, 24 

By an easy extension of its meaning “pros- 
ecution” is sometimes used to-designate the 
state as the party proceeding in a criminal 
action, or the prosecutor, or couusel; as 
when we speak of “the evidence adduced by 
the prosecution.” 

The term is also frequently used respecting 
civil litigation, Eastman Marble Co. v. Ver- 
mont Marble Co., 236 Mass. 138, 128 N. E. 
177, 182; and includes every step in action, 
from its commencement to its final determi- 
nation. Ray Wong v. Earle C. Anthony, Inc., 
199 Cal. 15, 247 P. 894, 895. 


Malicious Prosecution 
See Malicious. 


PROSECUTOR. In practice. One who pros- 
ecutes another for a crime in the name of 
the government; one who instigates a prose- 
cution by making affidavit charging a named 
person with the commission of a penal offense 
on which a warrant is issued or an indict- 
ment or accusation is based. State v. Snel- 
son, 13 OKl. Cr. 88, 162 P. 444, 445; Ethridge 
v. State, 164 Ga. 58, 187 S. E. 784, 785. One 
who instigates the prosecution upon which 
an accused is arrested or who prefers an ac- 
cusation against the party whom he suspects 
to be guilty. People v. Lay, 193 Mich. 476, 
160 N. W. 467, 470. 


Private Prosecutor 


One who sets in motion the machinery of 
criminal justice against a person whom he 
suspects or believes to be guilty of a crime, 
by laying an accusation before the proper au- 
thorities, and who is not himself an officer 
of justice. See Heacock v. State, 13 Tex. App. 
129; State v. Millain, 3 Ney. 425. 


Prosecutor of the Pleas 


This name is given, in New Jersey, to the 
county officer who is charged with the prose- 


PROSTITUTION 


cution of criminal actions, corresponding to 
the “district attorney” or “county attorney” 
in other. states., 


Public Prosecutor 


An officer of government (such as a state’s 
attorney or district attorney) whose function 
is the prosecution of criminal actions, or suits 
partaking of the nature of criminal actions. 


PROSECUTRIX. In criminal law. A female 
prosecutor. 
PROSEQUI. Tt. To follow up or pursue; 


to sue or prosecute, See Nolle Prosequi. 


PROSEQUITUR. Lat. 
pursues; he prosecutes. 


PROSOCER. Lat. In the civil law. A fa- 
ther-in-law’s*father; grandfather of wife. 


PROSOCERUS. Lat. In the civil law. A 
wife’s grandmother. ' ` 


He follows up or 
See Non Pros. 


PROSPECTIVE. Looking forward; contem- 
plating the future. A law is said to be pros- 
pective (as opposed to. retrospective) when it 
is applicable only to eases which shall arise 
after its enactment. 


PROSPECTIVE DAMAGES. See Damages. 


PROSPECTUS. A document published by a 
company or corporation, or by persons act- 
ing as its agents or assignees, setting forth 
the nature and objects of an issue of shares, 
debentures, or other securities created by 
the company or corporation, and inviting the 
public to subscribe to the issue. A prospectus 
is also usually published on the issue, in Eng- 
land, of bonds or other securities by a for- 
eign state or corporation. Sweet. 


In the Civil Law 


Prospect; the view of external objects. 
Dig. S, 2, 3, 15. 


PROSTITUTE. A woman who indiscriminate- 
ly consorts with men for hire. Carpenter v. 
People, 8 Barb. (N. Y.) 611;. State v. Stoyell, 
54 Me. 24, 89 Am. Dec. 716. A woman who has 
given herself up to indiscriminate lewdness. 
Commonwealth v. Lavery, 247 Pa. 139, 93 A. 
276, 277; Schutte v. Schutte, 90 W. Ya. 787, 
111 S. E. 840, 842; Wilson v. State, 17 Ala. 
App. 307, 84 So. 783. A woman submitting 
to indiscriminate sexual intercourse, which 
she solicits, People v. Berger (Gen. Sess.) 
169 N. Y. S. 319, 321. ' 


PROSTITUTION. Common lewdness of a 
woman for gain; whoredom; the act or 
practice of a woman who permits any man 
who will pay her price to have sexual in- 
tercourse with her. See Com. v. Cook, 12 
Mete. (Mass.) 97; State v. Anderson, 284 Mo. 
657, 225 S. W. 896, 897; U. S. ex rel. Mittler 
v. Curran (C. C. A.) 18 F.(2d) 355, 356. The 
act or practice of a female of prostituting or 
offering the body to au indiscriminate inter- 


PROSTITUTION 


course with men. People v. Rice, 277 Ill. 521, 
115 N. E. 631, 632. 

The word in its most general sense means 
the act of setting one’s self to sale, or of 
devoting to infamous purposes what is in one’s 
power: as, the prostitution of talents or 
abilities; the prostitution of the press, etc. 
Carpenter y. People, 8 Barb. (N. Y.) 610. 


Protectio trahit subjectionem, et subjectio pro- 
tectionem. Protection draws with it subjec- 
tion, and subjection protection. 7 Coke, 5a. 
The protection of an individual by government 
is on condition of his submission te the laws, 
and such submission on the other hand enti- 
tles the individual to the protection of the 
government. Broom, Max. 78. 


PROTECTION. 
In English Law 

A writ by which the king might, by a spe- 
cial prerogative, privilege a defendant from 
all personal and many real suits for one year 
at a time, and no longer, in respect of his be- 
ing engaged in his service out of the realm. 
3 Bl. Comm. 289. 

In former times the name “protection” was 
also given to a certificate given to a sailor 
to show that he was exempt from impress- 
ment into the royal navy. 


In Mercantile Law 


The name of a document generally given by 
notaries public to sailors and others persons 
going abroad, in which it is certified that the 
bearer therein named is a citizen of the United 
States. 


In Pablie Commercial Law 


A system by which a government imposes 
customs duties upon commodities of foreign 
origin or manufacture when imported into the 
country, for the purpose of stimulating and 
developing the home production of the same 
or equivalent articles, by discouraging the 
importation of foreign goods, or by raising 
the price of foreign commodities to a point 
at which the home producers can success- 
fully compete with them. 


PROTECTION OF INVENTIONS ACT. The 
statute 33 & 34 Vict. c. 27. By this act it 
is provided that the exhibition of new in- 
ventions shall not prejudice patent rights, 
and that the exhibition of designs shall not 
prejudice the right to registration of such 
designs. 


PROTECTION OF THE LAWS. See Equal. 


PROTECTION ORDER. In English practice. 
An order for the protection of the wife’s prop- 
erty, when the husband has willfully desert- 
ed her, issuable by the divorce court under 
statutes on that subject. 


PROTECTIONIBUS DE. The English stat- 
ute 33 Edw. I. St. 1, allowing a challenge to 
be entered against a protection, ete, ` 


PROTECTIVE TARIFF. A law impgsing du- 
ties on imports, with the purpose and the 
effect of discouraging the use of products of 
foreign origin, and consequently of stimulst- 
ing the home production of the same or equiv- 
alent articles. R. E. Thompson, in Enc. Brit. 


PROTECTOR OF SETTLEMENT. In Eng- 
lish law. By the statute 3 & 4 Wm. IV. c. 
74, § 32, power is given to any settlor to ap 
point any person or persons, not exceeding 
three, the “protector of the settlement.” The 
object of such appointment is to prevent the 
tenant in tail from barring any subsequent 
estate, the consent of the protector being made 
necessary for that purpose. 


PROTECTORATE. A state which hag trans- 
ferred the management of its more important 
international affairs to a stronger state. 1 
Opp. 144; Salmond, Juris. 210. It implies 
only a partial loss of sovereignty, so that the 
protected state still retains a position in the 
family of nations. Moreover, the protected 
state remains so far independent of its pro- 
tector that it is not obliged to be a party to 
a war carried on by the protector against a 
third state, nor are treaties concluded by the 
protector ipso facto binding upon the protect- 
ed state; 1 Opp. 145-146. 

The period during which Oliver Cromwell 
ruled in England. Also the office of protec- 
tor. 


PROTEST. A formal declaration made by 
a person interested or concerned in some act 
about to be done, or already performed, where- 
by he expresses his dissent or disapproval, or 
affirms the act against his will. The object 
of such a declaration is generally to save some 
right which would be lost to him if his implied 
assent could be made out, or to exonerate him- 
self from some responsibility which would 
attach to him unless he expressly negatived 
his assent. 

A notarial act, being a formal statement 
in writing made by a notary under his seal 
of office, at the request of the holder of 
a bill or note, in which it is declared that 
the bill or note described was on a certain 
day presented for payment, (or acceptance,) 
and that such payment or acceptance was re- 
fused, and stating the reasons, if any, given 
for such refusal, whereupon the notary pro- 
tests against all parties to such instrument, 
and declares that they will be held responsible 
for all loss or damage arising from its dis- 
honor. See Annville Nat. Bank v. Kettering, ` 
106 Pa. 531, 51 Am. Rep. 536; Ayrault v. 
Pacific Bank, 47 N. Y. 575, 7 Am. Rep. 489; 
Dennistoun y. Stewart, 17 How. 607, 15 L. 
Ed. 228. - 

“Protest,” in a technical sense, means only 
the formal declaration drawn up and signed 
by the notary; yet, as used by commercial 
men, the word includes all the steps necessary 
to charge an indorser, i. e., presentation and 
non-payment or non-acceptance, Townsend v. 


` Lorain Bank, 2 Ohio St. 345; Gleason v. 
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Thayer, 87 Conn. 248, 87 A. 790, 793, Ann. 
Cas. 1915B, 1069; Piedmont Carolina Ry. Co. 
v. Shaw (C. ©. A.) 223 F. 973, 977. 

A formal declaration made by a minor- 
ity (or by certain individuals) in a legisla- 
tive body that they dissent from some act or 
resolution of the body, usually adding the 
grounds of their dissent. The term, in this 
sense, seems to be particularly appropriate 
to such a proceeding in the English house of 
lords. See Auditor General v. Board of 
Sup’rs, 89 Mich. 552, 51 N. W. 483. 

The formal statement, usually in writing, 
made by a person who is called upon by pub- 
lic authority to pay a sum of money, in which 
he declares that he does not concede the legal- 
ity or justice of the claim or his duty to pay it, 
or that he disputes the amount demanded; 
the object being to save his right to recover or 
reclaim the amount, which right would be 
lost by his acquiescence. Thus, taxes may be 
paid under “protest.” See Meyer v. Clark, 2 
Daly (N. Y.) 509. 

The name of a paper served on a collec- 
tor of customs by an importer of merchay- 
dise, stating that he believes the sum charg- 
ed as duty to be excessive, and that, although 
he pays such sum for the purpose of getting 
his goods out of the custom-house, he reserves 
the right to bring an action against the col- 
lector to recover the excess. See U. 8. v. Lian 
(C. C. A.) 10 F.(2d) 41, 42. 

In maritime law, a protest is a written 
statement by the master of a vessel, attest- 
ed by a proper judicial officer or a notary, to 
the effect that damage suffered by the ship 
on her voyage was caused by storms or other 
perils of the sea, without any negligence or 
misconduct on his own part. Marsh. Ins. 
715. And see Cudworth v. South Carolina 
Ins. Co., 4 Rich. Law (S. C.) 416, 55 Am. Dec. 
692, 


Notice of Protest 


A notice given by the holder of a bill or 
note to the drawer or indorser that the bill 
has been protested for refusal of payment or 
acceptance. Cook v. Litchfield, 10 N. Y. Leg. 
Obs. 388; First Nat. Bank v. Hatch, 78 Mo. 
23; Roberts v. State Bank, 9 Port. (Ala.) 315 


Supra Protest 


In mercantile law. A term applied to an 
acceptance of a bill by a third person, after 
protest for nonacceptance by the drawee. 3 
Kent, Comm. 87. 


Waiver of Protest 


As applied to a note or bill, a waiver of 
protest implies not only dispensing with the 
formal act known as “protest,” but also with 
that which ordinarily must precede it, viz., 
demand and notice of non-payment. See Bak- 
er v. Scott, 29 Kan. 136, 44 Am. Rep. 628; 
First Nat. Bank v. Hartman, 110 Pa. 196, 2 
A. 271; Coddington v. Davis, 1 N. Y. 188. 


PROTOCOLO 


PROTESTANDO. L. Lat. Protesting. The 
emphatic word formerly used in pleading by 
way of protestation. 3 Bl. Comm. 311. See 
Protestation. 


PROTESTANTS. Those who adhered to the 
doctrine of Luther; so called because, in 
1529, they protested against a decree of the 
emperor Charles V. and of the diet of Spires, 
and declared that they appealed to a general 
council. The name is now. applied indiscrim- 
inately to all the sects, of whatever denomina- 
tion, who have seceded from the Church of 
Rome. Ene. Lond. See Hale v. Everett, 53 
N. H. 9, 16 Am. Rep. 82; Appeal of Tappan, 
52 Conn. 418.. 


PROTESTATION. 


` In Pleading 


The indirect affirmation or denial of the 
truth of some matter which cannot with 
propriety or safety be positively affirmed, 
denied, or entirely passed over. See 3 BL 
Comm. 311. 

The exclusion of a conclusion. Co. Litt. 124. 


In Practice 


An asseveration made by taking God to 
witness. A protestation is a form of assever- 
ation which approaches very nearly to an 
oath. Wolff. Inst. Nat. § 375. 


PROTHONOTARY. The title given to an 
officer who officiates as principal clerk of 
some courts. Vin. Abr. See Trebilcox v. Me- 
Alpine, 46 Hun (N. Y.) 469; Whitney v. Hop 
kins, 135 Pa. 246, 19 A. 1075. 


PROTOCOL. A record or register. Among 
the Romans, protocollum was a writing at 
the head of the first page of the paper used 
by the notaries or tabelliones. Nov. 44. 


In France, the minutes of notarial acts were 
formerly transcribed on registers, which were 
called “protocols.” Toullier, Droit Civil Fr. 
liv. 3, t. 3, c. 6, s. 1, no. 413. 

By the German law it signifies the minutes 
of any transaction. Encyc. Amer. 


In International Law 


The first draft or rough minutes of an 
instrument or transaction; the original copy 
of a dispatch, treaty, or other document. 
Brande. A document serving as the prelim- 
inary to, or opening of, any diplomatic trans- 
action. 

In Old Scotch Practice 


A book, marked by the clerk-register, and 
delivered to a notary on his admission, ‘in 
which he was directed to insert all the instru- 
ments he had occasion to execute; to be 
preserved as a record. Bell. 


PROTOCOLO. In Spanish law. The original 
draft or writing of an instrument which re- 
mains in the possession of the escribano, cr 
notary. White, New Recop. lib. 3, tit. 7, c. 
5, § 2. 


PROTOCOLO 


The term “protocolo,” when applied to a 
single paper, means the first draft of an in- 
strument, duly executed before a notary— 
the matrix,—because it is the source from 
which must be taken copies to be delivered 
to interested parties as their evidence of 
right; and it also means a bound book in 
which the notary places and keeps in their 
order instruments executed before him, from 
which copies are taken for the use of par- 
ties interested. Downing v. Diaz, 80 Tex. 
436, 16 8. W. 53; Reilly v. Steinhart, 161 
App. Div. 242, 146 N. Y. S. 534, 538. 


PROTUTOR. Lat. In the civil law. He 
who, not being the tutor of a minor, has ad- 
ministered his property or affairs as if he 
had been, whether he thought himself legal- 
ly invested with the authority of a tutor or 
not. Mackeld. Rom. Law, § 630. 

He who marries a woman who is tutrix 
becomes, by the marriage,.a protutor. The 
protutor is equally responsible with the tu- 
tor. : 


PROUT PATET PER RECORDUM. As ap- 
pears by the record. In the Latin phrase- 
ology of pleading, this was the proper for- 
mula for making reference to a record. 


PROVABLE. L. Fr. 
manifest. Kelham. 


Provable; justifiable; 


PROVE. To establish or make certain; to 
establish a fact or hypothesis as true by satis- 
factory and sufficient evidence. Blackstone 
Hall Co. v. Rhode Island Hospital Trust Co., 
39 R. I. 69, 97 A. 484, 487. , 

To present a claim or demand against a 
bankrupt or insolvent estate, and establish 
by evidence or affidavit that the same is cor- 
rect and due, for the purpose of receiving a 
dividend on it. Tibbetts v. Trafton, 80 Me. 
264, 14 A. 71: In re California Pac. R. Co., 
4 Fed. Cas. 1060; In re Bigelow, 8 Fed. Cas. 
343. ; 

To establish the genuineness and due ex- 
ecution of a paper, propounded to the proper 
court or officer, as the last will and testa- 
ment of a deceased person. See Probate. 


PROVEN TERRITORY. In oil prospecting 
“proven territory” means territory so situat- 
ed with reference to known producing wells 
as to establish the general opinion that, be- 
cause of its location in relation to them, oil 
is contained in it. Minchew v. Morris (Tex. 
Civ. App.) 241 S. W. 215, 217. 


PROVER. In old English law. A person 
who, on being indicted of treason or felony, 
and arraigned for the same, confessed the 


fact before plea pleaded, and appealed or 


accused others, his accomplices, in the same 
crime, in order to obtain his pardon. 
` Comm. 329, 330. 


PROVIDE. To make, procure, or furnish for 
future use, prepare. Booth v. State, 179 Ind. 
405, 100 N. E. 563, 566, L. R. A, 1915B, 420, 


4 Bl. 
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Ann. Cas. 1915D, 987. To supply; to afford; 
to contribute. Keith v. Rust Land & Lum- 
ber Co., 167 Wis. 528, 167 N. W. 432, 435. 


PROVIDED. The word used in introduc- 
ing a proviso (which see.) Ordinarily it sig- 
nifies or expresses a condition; but this is 
not invariable, for, according to the context, 
it may import a covenaut, or a limitation or 
qualification, or a restraint, modification, or 
exception to something which precedes. See 
Stanley v. Colt, 5 Wall. 166, 18 L. Ed. 502; 
Stoel v. Flanders, 68 Wis. 256, 32 N. W. 114; 
Robertson v. Caw, 3 Barb, (N. Y.) ‘418; 
Paschall v. Passmore, 15 Pa. 308; Carroll 
v. State, 58 Ala. 396; Colt v. Hubbard, 33 
Conn. 281; Woodruff v. Woodruff, 44 N. J. 
Eq. 349, 16 A. 4,1 L. R. A. 880; Attorney 
General v. City of Methuen, 236 Mass. 564, 
129 N. E. 662, 665; Stevens v. Galveston H. 
& S. A. Ry. Co. (Tex. Com, App.) 212 S. W. 
639, 644. 


PROVIDED BY LAW. The phrase “provid- 
ed by law,” when used in a constitution or 
statute generally means prescribed or provid- 
ed by some statute. Lawson v. Kauawha 
County Court, 80 W. Va. 612, 92 S. E. 786, 789; 
Fountain v. State, 149 Ga. 519, 101 S. E. 294, 
295. 


PROVINCE. The district into which a coun- 
try has been divided; as, the province of 
Canterbury, in England; the province of 
Languedoc, in France. 

A dependency or colony, as, the province of 
New Brunswick. 

Figuratively, power or authority; as, it 
is the province of the court to judge of the 
law; that of the jury to decide on the facts. 
1 Bl. Comm. 111; Tomlius. 


PROVINCIAL CONSTITUTIONS. The de- 
crees of provincial synods held under divers 
archbishops of Canterbury, from Stephen 
Langton, in the reign of Henry III., to Henry 
Chichele, in the reign of Henry V., and adopt- 
ed also by the province of York in the reign of 
Henry VI. Wharton. 


PROVINCIAL COURTS. In English law. 
The several archi-episcopal courts in the two 
ecclesiastical provinces of England. 


PROVINCIALE. A work on ecclesiastical: 
law, by William Lyndwode, official principal 
to Archbishop Chichele in the reign of Ed- 
ward IV. 4 Reeve, Eng. Law, c. 25, p. 117. 


PROVINCIALIS. Lat. In the civillaw. One 
who has his domicile in a province. Dig. 50, 
16, 190. 


PROVING OF THE TENOR. In Scotch prac- 
tice. An action for proving the tenor of a 
lost deed. Bell. 


PROVISION. Foresight of the chance of an 
event. happening, sufficient to indicate that 
any. present undertaking upon which its as- 
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sumed realization might exert a natural and 
proper influence was entered upon in full con- 
templation of it as a future possibility. Ap 
peal of Blake, 95 Conn. 194, 110 A, 833, 834; 
Strong v. Strong, 106 Conn. 76, 187 A. 17, 18. 


In Commercial Law 


Funds remitted by the drawer of a bill of 
exchange to the drawee in order to meet the 
bill, or property remaining in the drawee’s 
hands or due from him to the drawer, and 
appropriated to that purpose. 


In Ecclesiastical Law 


A nomination by the pope to an English 
benefice before it became void; the term was 
afterwards indiscriminately applied to any 
right of patronage exerted or usurped by the 
pope. 


In French Law 


An allowance or alimony granted by a 
judge to one of the parties in a cause for his 
or her maintenance until a definite judgment 
is rendered. Dalloz. 


in English History : 


A name given to certain statutes or acts of 
parliament, particularly those intended to 
curb the arbitrary or usurped power of the 
sovereign, and also to certain other ordinanc- 
es or declarations having the force of law. 
See infra. : 


A term used in the reign of Henry III. to desig- 
nate enactments of the King in Council, perhaps 
less solemn than statutes. The term “statutes” 
was a later term, with a changed conception of the 
solemnity of a statute, and is one that cannot eas- 
ily be defined. It came into use in Edward I's 
reign, supplanting “provisions,” which is character- 
istic of Henry III's reign, which had supplanted 
“agsize,” characteristic of the reigns of Henry II., 
Richard and John. Maitland, 2 Sel. Essays in An- 
glo-Am. Leg. Hist. 80. 


—Provisions of Merton. Another name for the 
statute of Merton. See Merton, Statute of. 


—Provisions of Oxford. Legislative provi- 
sions (1258) forbidding the Chancellor to is- 
sue writs, other than those “of course” with- 
out the approval of the executive council, as 
well as the king. Certain provisions made in 
the Parliament of Oxford, 1258, for the pur- 
pose of securing the execution of the provi- 
sions of Magna Charta, against the invasions 
thereof by Henry III. The government of 
the country was in effect committed by these 
provisions to a standing committee of twen- 
ty-four, whose chief merit consisted in their 
representative character, and their real de- 
sire to effect an improvement in the king’s 
government. Brown. 


—Provisions of Westminster. A name given 
to certain ordinances or declarations promul- 
gated by the barons in A. D. 1259, for the re- 
form of various abuses, 


PROVISIONS 


PROVISIONAL. Temporary; preliminary ; 
tentative; taken or done by way of precau- 
tion or ad interim. 


PROVISIONAL ASSIGNEES. In the former 
practice in bankruptcy in England. Assign- 
ees to whom the property of a bankrupt was 
assigned until the regular or permanent as- 
signees were appointed by the creditors. 


PROVISIONAL COMMITTEE. A committee 
appointed for a temporary occasion. | 


PROVISIONAL GOVERNMENT. One tem- 
porarily established in anticipation of and to 
exist and continue until another (more regu- 
lar or more permanent). shall be organized 
and instituted in its stead. Chambers v. 
Fisk, 22 Tex. 535. 


PROVISIONAL INJUNCTION. Sometimes, 
though not correctly, used for interlocutory 
injunction, ` 


PROVISIONAL’ ORDER. In English law. 
Under. various acts of parliament, certain 
public bodies and departments of the govern- 
ment are authorized to inquire into matters 
which, in the ordinary course, could only be 
dealt with by a private act of parliament, 
and to make orders for their regulation. 
These orders have no effect unless they are 
confirmed by an act of parliament, and are 
hence called “provisional orders.” Several 
orders may be confirmed by one act.’ The ob- 
ject of this mode of proceeding is to save the 
trouble and expense of promoting a number 
of private bills. Sweet. 


PROVISIONAL REMEDY. A remedy provid- 
ed for present need or for the immediate oc- 
casion; one adapted to meet a particular exi- 
gency. Particularly, a temporary’ process 
available to a plaintiff in a civil action, which 
secures him against loss, irreparable injury, 
dissipation of the property, ete., while the ac- 
tion is pending. Such are the remedies by 
injunction, appointment of a receiver, attach- 
ment, or arrest. The term is chiefly used in 
the codes of practice. See McCarthy v. Mc- 
Carthy, 54 How. Prac. (N; Y.) 100; Witter 
v. Lyon, 34 Wis. 574; Snavely v. Abbott Bug- 
gy Co., 36 Kan. -106, 12 P. 522. 


PROVISIONAL SEIZURE. A remedy known 
under the law of Louisiana, and substantially 
the same in general nature as attachment of 
property in other states. Code Prac. La. 284, 
et seg. See Nolte v. His Creditors, 6 Mart. 
N. S. (La.) 168. 


PROVISIONES. Lat. In. English history. 
Those acts of parliament which were passed 
to curb the arbitrary power of the crown. 
See Provision. 


PROVISIONS. Food; victuals; articles of 
food for human consumption. See Botelor v., 
Washington, 3 Fed. Cas.. 962; In’ re Lentz 
(D. C.) 97 F. 487; Nash v. Farrington, 4 Al- 
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len (Mass.) 157; State v. Angelo, 71 N. H. 
224, 51 A. 905; Crooke v. Slack, 20 Wend. 
(N. X) 177. See, also, Clatsop County v. 
Feldschau, 99 Or. 680, 196 P. 379, 380. The 
word does not include a milch cow; Wilson 
v. McMillan, 80 Ga. 733, 6 S. E. 182; nor cot- 
ton; Butler v. Shiver, 79 Ga. 172, 4 S. E. 
115; Posey v. Rome Oil & Fertilizer Co., 
157 Ga. 44, 121 S. E. 205, 209. 


PROVISO. A condition or provision which 
is inserted in a deed, lease, mortgage, or con- 
tract, and on the performance or nonperform- 
ance of which the validity of the instrument 
frequently depends; it usually begins with 
the word “provided.” 


It always implies a condition, unless subsequent 
words change it to a covenant; Rich v. Atwater, 16 
Conn. 419; but when a proviso contains the mu- 
tual words of the parties to a deed, it amounts to 
a covenant; 2 Co. 72; Cro. Eliz. 242; Moore, 707. 

The word “proviso” is generally taken for a con- 
dition, but it differs from it in several respects; 
for a condition is usually created by the grantor or 
lessor, but a proviso by the grantee or lessee. Ja- 
cob. : 

The mere use of technical terms which ordinarily 
denote a limitation or a condition subsequent is 
an unsafe test of the trie nature of the estate 
granted; the word “proviso” or “provided” itself 
being sometimes taken as a condition, sometimes 
as a limitation, and sometimes as a covenant. Stev- 
ens v. Galveston H. & S. A. Ry. Co. (Tex. Com. 
App.) 212 S. W. 689, 644. 


A limitation or exception to a grant made 
or authority conferred, the effect of which is 
to declare that the one shall not operate, or 
the other be exercised, unless in the case 
provided. Voorhees y. Bank of United States, 
10 Pet. 449, 9 L. Ed. 490; Clearwater Tp. F. 
Board of Sup’rs of Kalkaska County, 187 
Mich. 516, 153 N. W. 824, 827; Stockton v. 
Weber, 98 Cal. 483, 33 P. 332, 

A clause or part of a clause in a statute, 
the office of which is either to except some- 
thing from the enacting clause, or to qualify 
or restrain its generality, or to exclude some 
possible ground of misinterpretation of its 
extent. Minis v. U. S., 15 Pet. 445, 10 L. Ed. 
791; U. S. v. Morrow, 266 U, S. 531, 45 S. Ct. 
178, 174, 69 L. Ed. 425; Cox v. Hart, 260 U. 8. 
427, 43 S. Ct. 154, 157, 67 L. Ed. 332; Jump- 
er v. Lyles, 77 OKL 57, 185 P. 1084; Shealey 
v. Seaboard Air Line Ry. Co., 131 S. ©. 144, 
126 S. D. 622, 626; Georgia Ry. & Power Co. 
v. City of Atlanta, 153 Ga. 335, 113 S. E. 
420, 427; Carroll v. State, 58 Ala. 396; Waf- 
fle v. Goble, 58 Barb. (N. Y.) 522; Federal 
Reserve Bank of Dallas v. Webster (D. C.) 
287 F. 579, 585; In re Matthews (D. C.) 109 
F. 614; Chicago, B. & Q. R. Co. v. Doyle, 
258 Ill. 624, 102 N. E. 260, 263; McDougal 
v. State, 183 Ind. 168, 108 N. E. 524, 525; 
State v. Superior Court of King County, 119 
Wash. 73, 204 P. 1053, 1054; Riley Pennsyl- 
vania Oil Co. v. Symmonds, 195 Mo. App. 
111, 190 S. W. 1038, 1040. 


. controlling. 
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A proviso is sometimes misused to introduce in- 
dependent pieces of legislation. Cox v. Hart, 43 
S. Ct. 154, 157, 260 U. S. 427, 67 L. Bd. 332. Its proper 
use, however, is to qualify what is affirmed in the 
body of the act, section, or paragraph preceding it, 
or to except something from the act, but not to en- 
large the enacting clause. State Public Utilities 
Commission v. Early, 285 Ill. 469, 121 N. E. 63, 66; 
Marcy v. Board of Com’rs of Seminole County, 45 
Okl. 1, 144 P. 611, 613. And it cannot be held to en- 
large the scope of the statute; State v. Young, 74 
Or. 399, 145 P. 647, 648; contra, People v. American 
Cent. Ins, Co., 179 Mich. 371, 146 N. W. 235, 236; 
Jordan v. Town of South Boston, 138 Va. 838, 122 
S. E. 265, 267: 

While a proviso is commonly found at the end of 
the act or section, and is usually introduced by the 
word “provided,” that word is not necessary, the 
matter and not the form of the succeeding words 
Mackenzie v. Douglas County, 81 Or. 
442, 159 P. 625, 627. 

A proviso differs from an exception. 1 Barn. & 
Ald. 99. An exception exempts, absolutely, from the 
operation of an engagement or an enactment; a 
proviso, properly speaking, defeats their operation, 
conditionally. An exception takes out of an engage- 
ment or enactment something which would other- 
wise be part of the subject-matter of it: a proviso 
avoids them by way of defeasance or excuse. 8 Am. 
Jur, 242; People v. Bailey, 171 N. Y., S. 394, 397, 103 
Mise. 366; Board of Com’rs of Noble County v. Whit- 
ney, 73 Okl, 160, 175 P. 112, 113; Philadelphia Life Ins. 
Co. v. Farnsley’s Adm’r, 162 Ky. 27, 171 S. W. 1004, 
1005 ; Plowd. 361; 1 Saund. 234a; Lilly, Reg.’ 

The proper use of provisocs in drafting acts is ex- 
plained by Coode on Legislative Construction, The 
early, and, as he thinks, the correct use, is by way 
of taking special cases out of general enactments 
and providing for them. The courts have generally 
assumed that such was the proper mode of using 
a proviso. It is incorrectly used to introduce mere 
exceptions to the operation of the enactment where 
no special provision is made for the exception ; 
these are better expressed as exceptions. 


Proviso est providere przsentia et futura, non 
preterita, Coke, 72; Vaugh. 279. A proviso 
is to provide for the present or future, not 
the past. 


PROVISO, TRIAL BY. In English practice. 
A trial brought on by the defendant, in cases 
where the plaintiff, after issue joined, neg- 
lects to proceed to trial ; so called from a 
clause in the writ to the sheriff, which di- 
rects him, in case two writs come to his 
hands, to execute but one of them. 3 BI. 
Comm, 357. The defendant may take out a 
venire facias to the sheriff, which hath in 
it these words, Proviso quod, etc., provided 
that if the plaintiff shall take out any writ 
to that purpose, the sheriff shall summon 
but one jury on them both. Jacob; Old Nat. 
Brev. 159. 


PROVISOR. In old English law. A provid- 
er, Or purveyor. Spelman. Also a person 
nominated to be the next incumbent of a 
benefice (not yet vacant) by the pope. 4 Bl. 
Comm. 111. He that hath the care of pro- 
viding things necessary; but more especially 
one who sued to the court of Rome for a 
provision, Jacob; 25 Edw. IIL 
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PROVISORS, STATUTE OF. A statute 
passed in 25 Edw. III. forbidding the Pope 
to nominate to benefices, and declaring that 
the election of bishops and other dignitaries 
should be free, and all rights of patrons pre- 
served. Taswell-Langmead, Engl. Constit. 
Hist. 822. See Premunire. 


PROVOCATION. The act of inciting another 
to do a particular deed. That which arouses, 
moves, calls forth, causes, or occasions. Man- 
son v. State, 14 Ga. App. 837, 82 S. E. 763, 
764, 

Such conduct or actions on the part of one 
person towards another as tend to arouse 
rage, resentment, or fury in the latter against 
the former, and thereby cause him to do some 
illegal act against or in relation to the per- 
son offering the provocation. See State v. 
Byrd, 52 S. C. 480, 30 S. E. 482; Ruble v. 
People, 67 Ill. App. 438, 


“Provocation” sufficient to reduce homicide to 
manslaughter must be of a character calculated to 
excite the passions beyond control, obscure reason, 
and thus render the mind incapable of reflection. 
State v. Borders (Mo. Sup.) 199 S. W. 180, 183; Mil- 
ler v. Commonwealth, 163 Ky. 246, 173 S. W. T61, 763. 
There must be a state of passion without time to 
cool placing defendant beyond control of his rea- 
son. Commonwealth v. Gelfi, 282 Pa. 434, 128 A. 77, 
79. Provocation carries with it the idca of some 
physical aggression or some assault which suddenly 
arouses heat and passion in the person assaulted. 
State v. Hollis, 108 S. C. 442, 95 S. E. 74, 76. 


PROVOKE. To excite; to stimulate; to 
arouse. State v. Warner, 34 Conn. 279. To 
irritate, or enrage. State v. Milosovich, 42 
Nev. 263, 175 P. 139, 141. 


PROVOKING A DIFFICULTY. The law on 
this point arises only where deceased was 
the attacking party, and his attack was 
brought about by the words or acts of ac- 
cused, intended to bring on the attack, in or- 
der that advantage might be taken thereof 
by him to slay his adversary and escape the 
consequences. Carter v. State, 87 Tex. Cr. 
R. 200, 220 S. W. 335, 336. See, also, Wilkie 
v. State, 83 Okl. Cr. 225, 242 P. 1057, 1059. 


PROVOST. The principal magistrate of a 
royal burgh in Scotland. 

A governing officer of certain universities 
or colleges, 

The chief dignitary of a cathedral or col- 
legiate church. 

In France, this title was formerly given to 
some presiding judges. 


PROVOST-MARSHAL. In English law, an 
officer of the royal navy who had the charge 
of prisoners taken at sea, and sometimes al- 
so on land. In military law, the officer act- 
ing as the head of the military police of any 
post, camp, city or other place in military 
occupation, or district under: the reign of 
martial law. He or his assistants may, at 
any time, arrest and detain for trial, per- 
sons subiect to military law committing of- 
Bui.Law Dict. (3p Ep.)—-92 
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fenses, and may carry into execution any pun- 
ishments to be inflicted in pursuance of a 
court martial. ' 


PROXENETA. Lat. In the civil law. A 
broker; one who negotiated or arranged the 
terms of a contract between two parties, as 
between buyer and seller; one who negotiat- 
ed a marriage; a match-maker. Calvin; 
Dig. 50, 14, 3. 


PROXIMATE. Immediate; nearest; next in 
order. In its legal sense, closest in causal 
connection. Menger v. Laur, 55 N. J. Law, 
205, 26 A. 180, 20 L. R. A. 61. Next in relation 
to cause and effect. Godfrey v. Vinson, 215 
Ala. 166, 110 So. 13, 16. 


PROXIMATE CAUSE. That which, in a nat- 
ural and continuous sequence, unbroken by 
any efficient intervening cause, produces the 
injury, and without which the result would 
not have occurred. Miami Quarry Co..v. Sea- 
borg Packing Co., 108 Or. 362, 204 P. 492, 495; 
Steenbock v. Omaha Country Club, 110 Neb. 
794, 195 N. W. 117, 118; State v. Des Champs, 
126 S, C. 416, 120 S. E. 491, 493; Beldon vV. 
Hooper, 115 Kan. 678, 224 P. 34, 36; Lusk v. 
Pugh, 71 OKL. 182, 159 P. 855; Paducah Trac- 
tion Co. v. Weitlauf, 176 Ky. 82, 195 S. W. 99, 
L. R. A. 1917F, 353; Chesapeake & O. Ry. Co. 
v. Swartz, 115 Va. 723, 80 S. E. 568, 574; 
Donnelly v. H. C. & A. I. Piercy Contracting 
Co., 222 N, Y. 210, 118 N. E. 605, 606; Wurl 
v. Watson, 67 Cal. App. 625, 228 P. 43, 44; 
Haas v. Kundtz, 94 Ohio St. 238, 113 N. E. 826, 
827; Western Union Telegraph Co. v. Cole- 
man (Tex, Civ. App.) 284 S. W. 279, 282; 
Johnson v. Minneapolis, St. P. & S5. 8. M. Ry. 
Co., 54 N. D. 351, 209 N. W. 786, 789; Moran 
v. Poledor, 84 Ind. App. 266, 151 N. E. 140, 
142; Stroud v. Chicago, M. & St. P. Ry. Co., 
75 Mont. 384, 243 P. 1089, 1092; Averill v. 
Hart & O'Farrell, 101 W. Va. 411, 182 S. E. 
870, 875; Kennedy v. Independent Quarry & 
Construction Co., 316 Mo. 782, 291 §. W. 475, 
481; Swayne v. Connecticut Co., 86 Conn. 439, 
85 A. 634, 635; Lemos v. Madden, 28 Wyo. 
1, 200 P. 791, 793.. 

That which is nearest in the order of re- 
sponsible causation. Butcher v. R. Co., 87 W. 
Va. 180, 16 8. E. 457, 18 L. R. A. 519; Lutz v. 
k. Co., 6 N. M. 496, 30 P. 912, 16 L. R. A. 
819; Appalachian Power Co. v. Wilson, 142 
Va. 468, 129 S. E. 277, 280. That which stands 
next in causation to the effect, not necessari- 
ly in time or space but in causal relation. 
Puliman Palace Car Co. v. Laack, 143 IIL 242, 
32 N. E. 285, 18 L. R. A. 215; Cundiff v. City 
of Owensboro, 193 Ky. 168, 235 S. W. 15, 16; 
Carlock v. Denver & R. G. R. Co., 55 Colo, 146, 
133 P. 1108, 1104;, Seaboard Air Line Ry. 
v. Mullin, 70 Fla. 450, 70 So. 467, 469, L. R. A. 
1916D, 982, Ann, Cas. 1918A, 576; Deetz.v. 
Cobbs & Mitchell Co., 120 Or. 600, 253 P. 542, 
544; Marshall v. Suburban Dairy Co., 96 N. 
J. Law, 81,114 A. 750, 751; Grigsby & Co. v. 
Bratton, 128 Tenn. 597, 163 S. W. 804, 806; 
Martin v. P. H. Hanes Knitting Co., 189 N. 
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C. 644, 127 S. E. 688, 689. The last negligent 
act contributory to an injury, without which 
such injury would not have resulted. Estep v. 
Price, 98 W. Va. 81, 115 S. E. 861, 863. The 
dominant cause. Ballagh v. Interstate Busi- 
ness Men's Acc. Ass’n, 176 Iowa, 110, 155 N. 
W. 241, 244, L. R. A. 1917A, 1050; Kawasaki 
Zosensho of Kobe, Japan, v. Cosulich Societa 
Triestina Di Navigazione of Trieste, Italy (C. 
C. A.) 11 F.(2d) 836, 887; Brady v. Oregon 
Lumber Co., 118 Or. 15, 245 P. 732, 734, 45 
A. L. R. 812. The producing cause. Eber- 
hardt v. Glasco Mut. Tel. Ass’n, 91 Kan. 763, 
139 P. 416, 417. The efficient cause; the one 
that necessarily sets the other causes in op- 
eration. Baltimore & O. R. Co. v. Ranier, 84 
Ind. App. 542, 149 N. E. 361, 364; Larson Y. 
Calder’s Park Co., 54 Utah, 325, 180 P. 599, 
603, 40 ACL. R. 731; Munger v. Hancock 
(Tex. Civ. App.) 271 S. W. 228, 231; Hartford 
Steam Boiler Inspection & Ins, Co. v. Pabst 
Brewing Co. (C. C. A.) 201 F. 617, 626; Pro- 
haska v. St. Paul Fire & Marine Ins. Co. (C. 
C. A.) 270 F. 91; Hill v. Jacquemart, 55 Cal. 
App. 498, 203 P. 1021, 1022. The causes that 
are-merely incidental or instruments of a su- 
perior or controlling agency are not the prox- 
imate eauses and the responsible ones, though 
they may be nearer in time to the result. It 
is only when the causes are independent of 
each other that the nearest is, of course, to 
be charged with the disaster. See Blythe v. 
Railway Co., 15 Colo. 383, 25 P. 702, 11 L. R. 
A. 615, 22 Am. St. Rep. 403; Pielke v. Rail- 
road Co., 5 Dak. 444, 41 N. W. 669; Railroad 
Co. v. Kelly, 91 Tenn. 699, 20 S. W. 312, 17 L. 
R. A, 691, 30 Am. St. Rep. 902; Gunter v, 
Graniteville Mfg. Co., 15 S. C. 448; Bosqui 
v. Railroad Co., 181 Cal, 390, 63 P. 682; Ætna 
Ins. Co. v. Boon, 95 U. S. 117, 24 L. Ed. 395; 
Wills v. Railway Co., 108 Wis. 255, 84 N. W. 
998; Davis v. Standish, 26 Hun (N. Y.) 615; 
Cushing Gasoline Co. v. Hutchins, 93 Ok1. 18, 
219 P. 408, 412; Stuck v. Kanawha & M. Ry. 
Co., 76 W. Va. 453, 86 S. E. 13, 16. 


“Proximate cause” is distinguishable from “im- 
mediate cause.” Missouri, K. & T Ry. Co. of Tex- 
as v. Cardwell (Tex. Civ. App.) 187 S. W. 1073, 1076. 
The immediate cause is generally referred to in 
the law as the nearest causa in point of time and 
space, while an act or omission may be the proxi- 
mate cause of an injury without being the imme- 
diate cause. Thus, where several causes combine 
to produce an injury, the last intervening cause is 
commonly referred to as the Immediate cause, al- 
though some other agency more remote in time or 
space may, in causal relation, be the nearer to the 
result, and thus be the: proximate responsible cause, 
Dunbar v. Davis, 122 S. E. 895, 32 Ga. App., citing, 
among others, Insurance Co. v. Boon, $5 U. S. 117, 
130, 24 L- Ed. 395; Terry Shipbuilding Corp. v. Grif- 
fian, 112 S. E. 374, 153 Ga, 390; Gillespie v. Andrews, 
27 Ga. App. 509, 108 S. E. 906. Moreover, there may 
be two or more proximate causes, but only one im- 
mediate cause. Thomas v. Chicago Embossing Co., 
307 Ill, 134, 138 N. Æ. 285, 287; American Stone Bal- 
last Co. v. Marshall’s Adm'r, 206 Ky. 133, 266 8. W. 
1051, 1052;- Godfrey v. Payne (Mo. App.) 251 S. W. 
138, 185; Hardin vy. Rust (Tex. Civ. App.) 2% S. W. 
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625, 681; Etheridge v. Norfolk Southern R. Co., 143 
Va. 789, 129 S. E. 680, 688; Sarber v. City of In- 
dianapolis, 72 Ind. App. 594, 126 N. ©. 330, 331. But 
the two terms are sometimes used interchangeably. 
Wilczynski v, Milwaukee Electric Ry. & Light Co., 
171 Wis. 508, 177 N. W. 876, 877; Suber v. Parr Shoals 
Power Co., 113 S$. C. 317, 102 S, E. 335, 337 (but see 
Wright v. Greenwood Telephone Co., 108 S. C. 84, 93 
S. E. 398, 399); Knight v. Wessler, 67 Utah, 354, 248 
P. 132, 133; Daneschocky v. Sieben, 195 Mo. App. 470, 
193 5. W. 966, 967. See, also, Immediate Cause. 


PROXIMATE CONSEQUENCE OR RESULT. 
One which succeeds naturally in the ordi- 
nary course of things. Swaim v. Chicago, R. 
I. & P. Ry. Co., 187 Iowa, 466, 174 N. W. 384, 
386. A consequence which, in addition to be- 
ing in the train of physical causation, is not 
entirely outside the range of expectation or 
probability, as viewed by ordinary men. The 
Mars (D. C.) 9 F.(2d) 183, 184. One ordinari- 
ly following from the negligence complained 
of, unbroken by any independent cause, 
which might have been reasonably foreseen. 
Dallas Ry. Co. v. Warlick (Tex. Com. App.) 
285 S. W. 302, 304. One which a prudent and 
experienced man, fully acquainted with all 
the. circumstances which in fact existed, 
would, at time of the negligent act, have 
thought reasonably possible to follow, if it 
had occurred to his mind. Coast 8. S. Co. v. 
Brady (C. C. A.) 8 F.(2d) 16, 19. A mere pos- 
sibility of the injury is not sufficient, where a 
reasonable man would not consider injury 
likely to result from the act as one of its 
ordinary and probable results. O’Neal v. Vie, 
94 OKL 68, 220 P. 853, 856. See, also, Korn- 
blau v. McDermant, 90 Conn, 624, 98 A. 587, 
590. 


PROXIMATE DAMAGES. See Damages. 


PROXIMATELY. Directly or immediately. 
Kentucky Traction & Terminal Co. v. Bain, 
161 Ky. 44, 170 S. W. 499, 501. Pertaining to 
that which in an ordinary natural sequence 
produces a specific result, no independent dis- 
turbing agency intervening. Olsen v. Stand- 
ard Oil Co., 188 Cal. 20, 204 P. 398, 396. The 
use of the word “approximately” in an in- 
struction in lieu of the word “proximately,” 
although error, is harmless, since the words 
are very nearly synonymous; P. B. Arnold 
Co. v. Buchanan, 60 Ind. App. 626, 111 N. E. 
204, 207; contra; Kentucky Traction & Ter- 
minal Co. v. Bain, 161 Ky. 44, 170 S. W. 499, 
501. 


PROXIMITY. Kindred between two persons. 
Dig. 38, 16, 8. 

Quality or state of being next in time, place, 
causation, influence, etc.; immediate near- 
ness, Webster, Dict. 


Proximus est ‘cui nemo antecedit, supremus est 
quem nemo sequitur. He is next whom no one 
precedes; -he is last whom no one follows. 
Dig. 50, 16, 92: 


PROXY. (Contracted from procuracy.) A 
person who is substituted or deputed by an- 
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other to represent him and act for him, par- 
ticularly in some meeting or public body. Al- 
so the instrument containing the appointment 
of such person. Manson v. Curtis, 223 N. Y. 
313, 119 N. E. 559, 561, Ann. Cas. 1918E, 247. 


Members of the house of lords in England have 
the privilege of voting by proxy. 1 BI. Comm, 168; 
Philips v. Wickham, 1 Paige (N. Y.) 590. But the 
practice is in abeyance. May, Parl. Pr. 370. 


` In Ecclesiastical Law 


A person who is appointed to manage an- 
other man’s affairs in the ecclesiastical 
courts; a judicial proctor. 

Also an annual payment made by the pa- 
rochial clergy to the bishop, on visitations. 
Tomlins. 


PRUDENCE. Carefulness, precaution, atten- 
tiveness, and good judgment, as applied to ac- 
tion or conduct. That degree sf care required 
by the exigencies or circumstances under 
which it is to be exercised. Cronk v. Railway 
Co., 52 N. W. 420, 3 S. D. 98. This term, in 
the language of the law, is commonly associ- 
ated with “care” and “diligence” and contrast- 
ed with “negligence.” See those titles. 


PRUDENT. In defining negligence, practical- 
ly synonymous with cautious. Malcolm y. 
Mooresville Cotton Mills, 191 N. C. 727, 133 
S. E. 7, 9. ; 


Prudenter agit qui precepto legis obtemperat. 5 
Coke, 49. He acts prudently who obeys the 
command of the law. 


PRUDENTIAL AFFAIRS. Within the mean- 
ing of a statute authorizing the making of by- 
laws by municipalities for the directing and 
managing of their prudential affairs, this term 
includes those matters for the necessary con- 
venience of the inhabitants, Clarke v, City of 
Fall River, 219 Mass. 580, 107 N. E. 419, 421. 


PRUDHOMMES, PRODES HOMMES. This 
word was used in early Norman times, and be- 
fore, in a general sense to signify freeholders 
or respectable burgesses; sometimes a special 
body of such persons acting as magistrates or 
judges. Black Book of Adm. IV, 186. There 
were prudhommes of the sea; of merchants; 
of the corporation of Barcelona; and of the 
gild of coopers. Usually two sat. 


PRYK. A kind of service of tenure. Blount 
says it signifies an old-fashioned spur with 
one point only, which the tenant, holding land 
by this tenure, was to find for the king. 
Wharton, 


PSEUDO. False, counterfeit, pretended, spu- 
rious. State v. Skinner, 37 Nev. 107, 1839 P. 
773, TTG. 


PSEUDOCYESIS. In medical jurisprudence.’ 


A frequent manifestation of hysteria in 
women, in which the abdomen is inflated, 
simulating pregnancy; the paticnt aiding in 
the deception. 


PUBLIC 


PSEUDOGRAPH. False writing. * 


PSYCHO-DIAGNOSIS. In medical jurispru- 
dence. A method of investigating the origin 
and cause of any given disease or morbid con- 
dition by examination of the mental condi- 
tion of the patient, the application of vari- 
ous psychological tests, and an inquiry into 
the past history of the patient, with a view 
to its bearing on his present psychic state, 


PSYCHOLOGICAL FACT. In the law of 
evidence. A fact which can only be perceived 


mentally; such as the motive by which a 
person is actuated. Burrill, Circ. Ev. 130, 
131. 


PSYCHONEUROSIS. 


PSYCHOSIS. A disease of the mind; espe- 
cially, a functional mental disorder, that is, 
one unattended with structural changes in 
the brain. Davis v. State, 153 Ga, 154, 112 S. 
E. 280, 282. See Insanity. 


PSYCHOTHERAPY. A method or system of 
alleviating or curing certain forms of dis- 
ease, particularly diseases of the nervous 
system or such as are traceable to nervous 
disorders, by suggestion, persuasion, encour- 
agement, the inspiration of hope or confi- 
dence, the discouragement of morbid memo- 
ries, associations, or beliefs, and other sim- 
ilar means addressed to the mental state of 
the patient, without (or sometimes in con- 
junction with) the administration of drugs or 
other physical remedies. 


PTOMAINE. In medical jurisprudence. An 
alkaloidal product of the decomposition or 
putrefaction of alouminous substances, as, in 
animal and vegetable tissues. Ptomaines are 
sometimes poisonous, but not invariably. Ex- 
amples of poisonous ptomaines are those oc- 
curring in putrefying fish and the tyrotoxi- 
cons of decomposing milk and milk products. 
They are sometimes found in a less harm- 
ful form in preserved vegetable matter. Dru- 
ry v. Armour & Co., 140 Ark. 371, 216 S. W. 
40, 42. 


See Insanity. 


PUBERTY. The earliest age at which per- 
sons are capable of begetting or bearing chil- 
dren. Webster, Dict. ; 

In the civil and common law, the age at 
which one becomes capable of contracting 
marriage. It-is in boys fourteen, and in girls 
twelve years. Ayliffe, Pand. 68; Toullier, 
Dr. Civ. Fr. tom. 5, p. 100; Inst. 1, 22; Dig. 
1, 7, 40, 1; Code 5, 60, 3; 1 Bl. Comm. 436; 
2 Kent, Comm. 78; State v. Pierson, 44 Ark. 
265. Otherwise called the “age of consent to 
marriage.” 


PUBLIC, n. The whole body politic, or the 
aggregate of the citizens of a state, district, 
or municipality. Knight v. Thomas, 93 Me. 
494, 45 A. 499; State v. Luce, 9 Houst. (Del.) 
396, 32 A. 1076; Wyatt v. Irrigation Co., 1 
Colo. App. 480, 29 P. 906; Ex parte Tsune- 
taro Machida (D. C.) 277 F. 239, 241. The in- 
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habitants ‘of a state, county, or community. 
People v. Turnbull, 184 Ill. App. 151, 155; 
Commonwealth v. Bosworth, 257 Mass. 212, 
153 N. E. 455, 457. As used in the Immigra- 
tion Act 1917, § 3 (S USCA § 136), excluding 
aliens likely to become a public charge, the 
term means the people, the government of 
the United States. Ex parte Horn (D. C.) 262 
F. 455, 457. 

Also, a part of the inhabitants of a com- 
munity. See Davis v. People, T9 Colo. 642, 
247 P. 801, 802; Andrew Jergens Co. v. Bond- 
ed Products Corporation (D. C.) 13 F.(2d) 417, 
422; J. N. Collins Co. v. F. M. Paist Co. (D. 
C.) 14 F.2d) 614, 615. Thus, with reference 
to creating a public way by use, “public” 
means all those who have occasion to use 
the road. Eddy v. Clarke, 38 R. I. 871, 95 A. 
851, 852; Law v. Neola Elevator Co., 281 Ill. 
143, 117 N. E. 435, 437. 


The term does not mean all the people, nor very 
many people of a place, but so many of them as 
contradistinguishes them from a few. State v. Bak- 
er, 88 Ohio St. 165, 102 N. ©. 732, 736. 


PUBLIC, adj. Pertaining to a state, nation, 
or whole community ; proceeding from, relat- 
ing to, or affecting the whole body of people 
or an entire community. Open to all; no- 
torious. Common to all or many; general; 
open to common use. Morgan v. Cree, 46 Vt. 
786, 14 Am. Rep. 640; Crane v. Waters (C. 
©.) 10 F. 621; Austin v. Soule, 36 Vt. 650; 
Appeal of Eliot, 74 Conn. 586, 51 A. 558; 
O'Hara v. Miller, 1 Kulp (Pa.) 295; State 
Public Utilities Commission y. Monarch Re- 
frigerating Co., 267 Ill. 528, 108 N. B. 716, 717, 
Ann. Cas, 1916A, 528; State v. Lyon, 63 OK1. 
285, 165 P. 419, 420. Thus, an allegation that 
defendant “publicly stated” alleged slander- 
ous matter imports utterance of words in the 
presence and hearing of others. Kavanagh 
v. Thomas, 218 App. Div. 780, 218 N. Y. S. 
489. 


A distinction has been made between the 
terms “public” and “general.” They are 
sometimes used as synonymous. The former 
term is applied strictly to that which con- 
cerus all the citizens and every member of 
the state; while the latter includes a lesser, 
though still a large, portion of the community. 
1 Greenl. Ev. § 128. 


—Public appointmeħts. Public offices or sta- 
tions which are to be filled by the appoint- 
ment of individuals, under authority of law, 
instead of by election. 


—Puhblic building. One of which the posses- 
sion and use, as well as the property in it, are 
in the public. Pancoast v. Troth, 34 N. J. 
Law, 383. Any building held, used, or con- 
trolled exclusively for public purposes by any 
department or branch of government, state, 
county, or municipal, without reference to the 
ownership of the building or of the realty up- 
on which it is situated. Shepherd v. State, 16 


Ga, App. 248, 85 S. E. 83. A building belong- 
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ing to or used by the public for the transac- 
tion of public or quasi public business. Lew- 
is v. Commonwealth, 197 Ky. 449, 247 S. W. 
749, 750. Defined by statute in Wisconsin 
(St. 1921, § 2394—41, subd. 12; Stat. 1931, § 
101.01 [12]), requiring the owner of such a 
building to make and keep it safe, as any 
structure used in whole or in part as a place 
of resort, assemblage, lodging, trade, traffic, 
occupancy, or use by the public, or by three 
or more tenants. Gobar v. Kratowicz, 179 
Wis. 256, 191 N. W. 509, 510. Within the 
meaning of a Utah statute, the term includes 
all buildings where the publie congregate in 
considerable numbers either for amusement 
or for other purposes, all buildings to which 
the people generally have access, and which 
are intended to accommodate the general pub- 
lie for amusement purposes, although used for 
private gain. State v. Swanson Theater Cir- 
suit, 59 Utah, 150, 202 P. 544, 545,19 A. L. R. 
539. 


—Public character. An individual who asks 
for and desires public recognition, such as a 
statesman, author, artist, or inventor. See 
Corliss v. E. W. Walker Co., 64 F. 280, 31 L. 
R. A. 283. 


—Public convenience. In a statute requiring 
the issuance of a certificate of public con- 
venience and necessity by the Public Utilities 
Commission for the operation of a motorbus 
line, “convenience” is not used in its collo- 
quial sense as synonymous with handy or 
easy of access, but in accord with its regu- 
lar meaning of suitable and fitting, and “pub- 
lic convenience” refers to something fitting 
or suited to the public need. Abbott v. Pub- 
lie Utilities Commission, 48 R. I. 196, 186 A. 
490, 491. 


—Public interest. Something in which the pub- 
lic, the community at large, has some pecu- 
niary interest, or some interest by which their 
legal rights or liabilities are affected. It 
does not mean anything so narrow as mere 
curiosity, or as the interests of the particu- 
lar localities, which may be affected by the 
matters in question. State v. Crockett, 86 
Okl, 124, 206 P. 816, 817. If by public per- 
missicn one is making use of public property 
and he chances to be the only one with whom 
the public can deal with respect to the use 
of that property, his business is affected with 
a public interest which requires him to deal 
with the public on reasonable terms. Cooley, 
Const. Lim. 746. The circumstances which 
elothe a particular kind of business with a 
“public interest,” as to be subject to regula- 
tion, must be such as to create a peculiarly 
close relation between the public and those 
engaged in it and raise implications of an 
affirmative obligation on their part to be rea- 
sonable in dealing with the public. One does 
not devote his property or business to a pub- 
lic use, or clothe it. with a public interest, 
merely because he makes commodities for and 
sells to the public in common callings such 
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as those of the butcher, baker, tailor, etc. 
Chas. Wolff Packing Co. v. Court of Indus- 
trial Relations of State of Kansas, 262 U. S. 
522, 43 S. Ct. 630, 633, 67 L. Hd..1108, 27 A. 
L. R. 1280. A business is not affected with 
a public interest merely because it is large, 
or because the public has concern in respect 
of its maintenance, or derives benefit, accom- 
modation, ease, or enjoyment from it. Tyson 
& Bro.-United Theatre Ticket Offices v. Ban- 
ton, 273 U. S. 418, 47 8. Ct. 426, 71 L. Ed. 718, 
58 A. L. R. 1236. : 


—Publie laundry. This term, in Labor Law, 
N. Y. § 296 (Consol. Laws, ¢. 31), includes a 
laundry doing laundry work that is ultimate- 
ly distributed to the public, and is not limited 
to laundry doing custom work only. Van 
Zanat’s, Inc., v. Department of Labor of State 
of New York, 129 Misc. 747, 222 N. Y. N. 450, 
451. 


—Public lavatories. Such as are open to all 
who may choose to use them. Irvine v, Com- 
monwealth, 124 Va. 817, 97 S. E. 769. The 
term may, however, include a washroom in a 
lodging house for men guests only. City of 
Chicago v. McGuire, 185 Ill. App. §89, 590. 


—Public law. That branch or department of 
law which is concerned with the state in its 
political or sovereign capacity, including con- 
stitutional and administrative law, and with 
the definition, regulation, and enforcement of 
rights in cases where the state is regarded 
as the subject of the right or object of the 
-duty,—including criminal law and criminal 
procedure,—and the law of the state, con- 
sidered in its quasi private personality, i. e., 
as capable of holding or exercising rights, or 
acquiring and dealing with property, in the 
character of an individual. See Holl. Jur. 
106, 800. That portion of law which is con- 
cerned with political conditions; that is to 
say, with the powers, rights, duties, capac- 
ities, and incapacities which are peculiar to 
political superiors, supreme and subordinate. 
Aust. Jur. “Public law,” in one sense, is a 
designation given to “international law,” as 
distinguished from the laws of a particular 
nation or state. In another sense, a law or 
statute that applies to the people generally of 
the nation or state adopting or enacting it, is 
denominated a public law, as contradistin- 
guished from a private law, affecting only an 
individual or a small number of persons. 
Morgan v. Cree, 46 Vt. 773, 14 Am. Rep. 640. 


~—Public offense. A public offense is an act or 
omission forbidden by law, and punishable as 
by law provided. Code Ala. 1886, § 3699. 
Ford v. State, 7 Ind. App. 567, 35 N. E. 34; 
State v. Cantieny, 34 Minn. 1, 24 N. W. 458. 


—Public passage. A right, subsisting in the 
public, to pass over a body of water, whether 
the land under it be public or owned by a pri- 
vate person. This term is synonymous with 
public highway, with this difference: by the 
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latter is understood a right to pass over the 
land of another; by the former is meant the 
right of going over the water which is on an- 
other’s land. Carth, 193;- Hamm. N. P. 195. 


—Public place. A place to which the general 
public has a right to resort; not necessarily 
a place devoted solely to the uses of the pub- 
lic, but a place which is in point of fact pub- 
lic rather than private, a place visited by 
many persons and usually accessible to the 
neighboring public. See People v. Whitman, 
178 App. Div. 193, 165 N. Y. S. 148, 149; Peo- 
ple v. Soule (Co. Ct.) 142 N. Y. S. 876, 880; 
Ellis v. Archer, 38 S. D. 285, 161 N. W. 192, 
193; State v. Welch, 88 Ind. 310; Comprecht 
v. State, 36 Tex. Cr. R. 434, 37 S. W. 784; 
Russell v. Dyer, 40 N. H. 187; Roach v. 
Eugene, 23 Or. 376, 31 P. 825; Taylor v. State, 
22 Ala. 15. Any place so situated that what 
passes there can be seen by any considerable 
number of persons, if they happen to look. 
Steph. Cr. I. 115. Also, a place in which the 
public has an interest as affecting the safety, 
health, morals, and welfare of the community. 
Babb v. Elsinger (Sup.) 147 N. Y. S. 98, 100. 
As used in the Georgia prohibition law, any 
place which, from its public character, mem- 
bers of the general public frequent, or where 
they may be expected to congregate at any 
time as a matter of common right; also any 
place at which, even though it is privately 
owned or controlled, a number of persons have 
assembled, through common usage or by gen- 
eral or indiscriminate invitation, express or 


. implied. Griffin v. State, 15 Ga. App. 552, 83 


S. E. 871. Under this view, a place may be 
public during some hours of the day and 
private during others. Tooke v. State, 4 Ga. 
App. 495, 496, 61 S. E. 917, 918. A place ex- 
posed to the public, and where the public 
gather together or pass to and fro. Lewis v. 
Commonwealth, 197 Ky. 449, 247 S. W. 749, 
750. 


—Public purpose. In the law of taxation, 
eminent domain, etc., this is a term of classi- 
fication to distinguish the objects for which, 
according to settled usage, the government is 
to provide, from those which, by the like 
usage, are left to private interest, inclination, 
or liberality. People v. Salem Tp. Board, 20 
Mich. 485, 4 Am. Rep. 400. See Black, Const. 
Law (3d Ed.) p. 454, et seg.; Hagler v. Small, 
8307 Ill. 460, 188 N. E. 849, 854; State v. Don- 
ald, 160 Wis. 21, 151 N. W. 331, 364. The 
term is synonymous with governmental pur- 
pose, State v. Dixon, 66 Mont. 76, 213 P. 227, 
231. As employed to denote the objects for 
which taxes may be levied, it has no relation 
to the urgency of the public need or to the 
extent of the public benefit which is to follow; 
the essential requisite being that a public 
service or use shall affect the inhabitants as 
a community, and not merely as individuals. 
Stevenson v. Port of Portland, 82 Or. 576, 162 
P. 509, 511; Carman v. Hickman County, 185 
Ky. 630, 215 S. W. 408, 411. A public purpose 
or public business has for its objective the 
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promotion of the public health, safety, 
morals, general welfare, security, prosperity, 
and contentment of all the inhabitants or resi- 
dents within a given political division, as, for 
example, a state, the sovereign powers of 
which are exercised to promote such public 
purpose or public business. Green v. Frazier, 
44 N. D. 395, 176 N. W. 11,17. See, also, City 
of Tombstone v. Macia, 30 Ariz. 218, 245 P. 
677, 679, 46 A. L. R. 828. 


—Publie service. A term applied in modern 
usage to the objects and enterprises of certain 
kinds of corporations, which specially serve 
the needs of the general public or conduce to 
the comfort and convenience of an entire com- 
munity, such as railroad, gas, water, and 
electric light companies; and companies fur- 
nishing motor vehicle transportation. See 
Harrison v. Big Four Bus Lines, 217 Ky. 119, 
288 S. W. 1049; People’s Natural Gas Co. v. 
Public Service Commission, 279 Pa. 252, 123 
A. 799, 802; In re Otter Tail Power Co., 128 
Minn. 415, 151 N. W. 198. A public service 
or quasi public corporation is one private in 
its ownership, but which has an appropriate 
‘franchise from the state to provide for a 
necessity or convenience of the general pub- 
lic, incapable of being furnished by private 
competitive business, and dependent for its 
exercise on eminent domain or governmental 
agency. Attorney General v. Haverhill Gas- 
light Co., 215 Mass. 394, 101 N. E. 1061, 1068, 
Ann. Cas. 19146, 1266. It is one of a large 
class of private corporations which on ac- 
count of special franchises conferred on them 
owe a duty to the public which they may be 
compelled to.perform. State ex rel, Coco v. 
Riverside Irr. Co., 142 La. 10, 76 So. 216, 218. 


—Public service commission. A board or com- 
mission created by the legislature to exercise 
power of supervision or regulation over public 
utilities or public service corporations. Rail- 
road Commission of Alabama v. Northern Ala- 
bama Ry. Co., 182 Ala. 357, 62 So. 749. Such 
a commission is a legal, administrative body, 
provided for the administration of certain 
matters within the police power, with power 
to make regulations as to certain matters 
when required for the public safety and con- 
venience, and to determine facts on which 
existing laws shall operate. Bessette v. God- 
dard, 87 Vt. 77, 88 A. 1, 3. See, also, People 
ex rel. New York Telephone Co. v. Public 
Service Commission Second District, 157 App. 
Div. 156, 141 N. Y. S. 1018, 1022; Alton Water 
Co. v. Illinois Commerce Commission (D. C.) 
279 F. 869. 


—Public, true, and notorious. The old form by 
which charges in the allegations in the ec- 
clesiastical courts were described at the end 
of each particular. 


—Public use, in constitutional provisions re- 
stricting the exercise of the right to take pri- 
vate property in virtue of eminent domain, 
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means a use concerning the whole community 
as distinguished from particular individuals. 
But each and every member of society need 
not be equally interested in such use, or be 
personally and directly affected by it; if the 
object is to satisfy a great public want or 
exigency, that is sufficient. Gilmer v. Lime 
Point, 18 Cal, 229; Budd v. New York, 12 8. 
Ct. 468, 143 U. S. 517, 36 L. Ed. 247; Rindge 
Co. v. Los Angeles County, 43 S. Ot. 689, 692, 
262 U. S. 700, 67 L. Ed. 1186; Fountain Park 
Co. v. Hensler, 199 Ind. 95, 155 N. E. 465, 469, 
50 A. L. R. 1518; Paine v. Savage, 126 Me. 
121, 136 A. 664, 666, 51 A. L. R. 1194; In re 
Kansas City Ordinance No. 39946, 298 Mo. 
569, 252 S. W. 404, 408, 28 A. L. R. 295, The 
term may be said to mean public usefulness, 
utility, or advantage, or what is productive of 
general benefit. Williams vy. City of Norman, 
85 OK. 230, 205 P. 144, 148; In re Board of 
Water Com’rs-of City of Hartford, 87 Conn. 
193, 87 A. 870, 873, Ann. Cas. 1915A, 1105. 
But it is not synonymous with public benefit. 
Ferguson v. Illinois Cent. R. Co., 202 Iowa, 
508, 210 N. W. 604, 606; Smith v. Cameron, 
106 Or. 1, 210 P. 716, 720, 27 A. In R. 510. 
It may be limited to the inhabitants of a 
small or restricted locality, but must be in 
common, and not for a particular individual. 
Pocantico Water Works Co, v. Bird, 130 N. ¥. 
249, 29 N. E. 246; St. Helena Water Co. v. 
Forbes, 62 Cal. 182, 45 Am. Rep. 659; Cox v. 
Revelle, 125 Md. 579, 94 A. 203, 206, L. R. A. 
1915W, 443; Vetter v. Broadhurst, 100 Neb. 
356, 160 N. W. 109, 111, 9 A. L., R. 578; Leath- 


‘ers v. Craig (Tex. Civ. App.) 228 S. W. 995, 


998. The use must be a needful one for the 
public, which cannot be surrendered without 
obvious general loss and inconvenience. Jeter 
v. Vinton-Roanoke Water Co., 114 Va. 769, 76 
S. Ð. 921, 925, Ann. Cas, 1914C, 1029. “Public 
uses” of a municipal corporation as affecting 
the running of the statute of limitations, are 
such uses as all the people of the state are 
alike interested in. Board of Com’rs of Wood- 
ward County v. Willett, 49 Okl. 254, 152 P. 
365, 366, L. R. A. 1916E, 92. The test whether 
a use is a “public use,” within a constitution- 
al provision exempting from taxation certain 
property devoted to a public use, is whether 
a public trust is imposed upon the property, 
whether the public has a legal right to the 
use which cannot be gainsaid or denied or 
withdrawn by the owner: -Commonwealth v. 
City of Richmond, 116 Va. 69, 81 S. E. 69, 74, 
L. R. A, 1915A, 1118. In patent law, a pub- 
lic use is entirely different from a use by the 
public. Los Angeles Lime Co. v. Nye (C. C. 
A.) 270 F. 155, 162. If an inventor allows his 
machine to be used by other persons generally, 
either with or without compensation, or if it 
is, with his consent, put on sale for such use, 
then it will be in “public use” and on public 
sale. David E. Kennedy v. United Cork Cos. 
(0. C. A.) 225 F. 371, 372. Experimental use 
is never “public use” if conducted in good 
faith to test the qualities of the invention, 
and for no other purpose not naturally in- 
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cidental. Union Sulphur Co. v. Freeport 
Texas Co. (D. C.) 251 F. 634, 651. 


—Publie utility. A private corporation which 
has given to it certain powers of a public na- 
ture, such, for instance, as the power of 
eminent domain, in order to enable it to dis- 


charge its duties for the public benefit. State 


ex rel. Coco v. Riverside Irr. Co., 142 La. 10, 
76 So.. 216, 218. Any agency, instrumentality, 
business industry or service which is used 
or conducted in such manner as to affect the 
community at large, that is which is not lim- 
ited or restricted to any particular class of 
the community. State Public Utilities Com- 
mission v. Monarch Refrigerating Co., 267 IN 
528, 108 N. E. 716, Ann. Cas. 19164, 528. The 
test for determining if a concern is a public 
utility is whether it has held itself out as 
ready, able and willing to serve the public. 
Humbird Lumber Co. v. Public Utilities Com- 
mission, 39 Idaho, 505, 228 P. 271. The term 
implies a public use of an article, product, or 
service, carrying with it the duty of the pro- 
ducer or manufacturer, or one attempting to 
furnish the service, to serve the public and 
treat all persons alike, without discrimina- 
tion. Highland Dairy Farms Co. v. Helvetia 
Milk Condensing Co., 308 Ill. 294, 139 N. E. 
418, 420. It is Synonymous with “public use,” 
and refers to persons or corporations charged 
with the duty to supply the public with the 
use of property or facilities owned or fur- 
nished by them. Buder v. First Nat. Bank 
(0. C. A.) 16 F.(2d) 990, 992. To constitute a 
true “public utility,” the devotion to public 
use must be of such character that the public 
generally, or that part of it which has been 
served and which has accepted the service, 
has the legal right to demand that that 
service shall be conducted, so long as it is 
continued, with reasonable efficiency under 
reasonable charges. Richardson v. Railroad 
Commission of California, 191 Cal. 716, 218 P. 
418, 420. The devotion to public use must -be 
of such character that the product and service 
is available to the public generally and indis- 
criminately, or there must be the acceptance 
by the utility of public franchises or calling 
to its aid the police power of the state. 
Southern Ohio Power Co. v. Publie Utilities 
Commission of Ohio, 110 Ohio St. 246, 143 N. 
E. 700, 701, 34 A. L. R. 171. 


—Public‘ways. Highways (qg. v.). 


—Public weigher. This term in a statute re- 
fers to the official who has been elected, ap- 
pointed, or qualified and holding office. Inter- 
state Compress Co. v. Colley, 88 Okl. 42, 211 
P. 418, 414. 


—Public welfare. The prosperity, well-being, 
or convenience of the public at large, or of a 
whole community, as distinguished from the 
advantage of an individual or limited class. 
See Shaver v. Starrett, 4 Ohio St. 499. It 
embraces the primary social interests of safe- 
ty, order, morals, economic interest, and non- 
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material and political interests. State v. 
Hutchinson Ice Cream Co., 168 Iowa, 1, 147 
N. W. 195, 199, L. R. A. 1917B, 198. In the 
development of our civic life, the definition of 
“public welfare” has also developed until it 
has been held to bring within its purview 
regulations for the promotion of economic 
welfare and public convenience. Pettis v. 
Alpha Alpha Chapter of Phi Beta Pi, 115 Neb. 
525, 213 N. W. 835,838. 


As to public “Accounts,” “Acknowledgment,” 
“Act,” “Administrator,” “Agent,” “Attor- 
ney,” “Auction,” “Beach,” “Blockade,” 
“Boundary,” “Bridge,” “Business,” “Capac- 
ity,” “Carrier,” “Chapel,” “Charge,” “Char- 


ity,” “Company,” “Corporation,” “Debt,” 
“Document,” “Domain,” “Easement,” 
“Enemy,” “Ferry,” “Funds,” “Good,” 


“Grant,” “Health,” “Highway,” “Holiday,” 
“Hospital,” “House,” “Indecency,” “Insti- 


tution,’ “Lands,” “Market,” “ Minister,” 
“Money,” “Necessity,” “Notice,” “Nuisance,” 
“Office,” “Officer,’ “Peace,” “Policy,” 
“Pond,” “Printing,” “Property,” “Prose- 
cutor,” “Record,” “Revenue,” “River,” 
“Road,” “Sale,” “School,” “Seal,” “Square,” 
“Stock,” “Store,” “Tax,” “Things,” 
“Thoroughfare,” “Trial, “Trust,” ‘“Trus- 


tee,” “Verdict,” “Vessel,” “War,” “Works,” 
“Worship,” and “Wrongs,” see those titles. 


PUBLICAN. 
In the Civil Law 


A farmer of the public revenue; one who 
held a lease of some property from the public 
treasury. Dig. 39, 4, 1, 1; Id. 39, 4, 12, 3; 
Id. 39, 4, 13. 


In English Law 


A person authorized by license to keep a 
public house, and retail therein, for consump- 
tion on or off the premises where sold, all 
intoxicating liquors; also termed “licensed 
victualler.”’ Wharton. 

A victualer; one who serves food or drink 
prepared for consumption on the premises. 
Friend v. Childs Dining Hall Co., 231 Mass. 
65, 120 N. E. 407, 409, 5 A. L. R. 1100. 


PUBLICANUS. Lat. In Roman law. A 
farmer of the customs; a publican, Calvin, 


PUBLICATION. The act of publishing any- 
thing or making it public; offering it to pub- 
lic notice, or rendering it accessible to public 
scrutiny. Linley v. Citizens’ Nat. Bank of 
Anderson, 108 S. C. 372, 94 S. E. 874, 877. 
An advising of the public; a making known 
of something to them for a purpose. Associ- 
ated Press v. International News Service (C. 
Q. A.) 245 F. 244, 250. It implies the means 
of conveying knowledge or notice. Daly v. 
Beery, 45 N. D. 287, 178 N. W. 104, 106. 

As descriptive of the publishing of laws 
and ordinances, “publication” means printing 
or otherwise reproducing copies of them and 
distributing them in such a manner as to 
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make their contents easily accessible to the 
public; it forms no part of the enactment 
of the law. “Promulgation,’ on the other 
hand, seems to denote the proclamation or 
anuouncement of the edict or statute as a 
preliminary to its acquiring the force and 
operation of law. But the two terms are 
often uscd interchangeably. Chicago v. Mc- 
Coy, 136 IN. 344, 26 N. E. 363, 11 L. R. A. 
413; Sholes v. State, 2 Pin. (Wis.) 499; Rus- 
sell v. Kennington, 160 Ga. 467, 128 S. M. 581. 
For the distinction between them, see Toul- 
lier, Dr. Civ. Fr. titre Préliminaire, n. 59. 

In connection with the publication of rates, 
the term may include both the promulgation 
and the distribution of the rates in printed 
form. City of Pittsburg v. Pittsburg Rys. 
Co., 259 Pa. 558, 103 A. 372, 374. 


In Practice 


In the practice of the states adopting the 
reformed procedure, and in some others, pub- 
lication of a summons is the process of giv- 
ing it currency as an advertisement in a 
newspaper, under the conditions prescribed 
by law, aS a means of giving notice of the 
suit to a defendant upon whom personal 
service cannot be made. 


In Equity Practice 


The making public the depositions taken 
in a suit, which have previously been kept 
private in the office of the examiner. Publi- 
cation is said to pass when the depositions 
are so made public, or openly shown, and 
copies of them given out, in order to the 
hearing of the cause. 3 Bl. Comm. 450. 


In the Law of Libel 


The act of making the defamatory matter 
known publicly, of disseminating it, or com- 
municating it to one or more persons. Wil- 
cox v. Moon, 63 Vt. 481, 22 A. 80; Sproul v. 
Pillsbury, 72 Me. 20; Gambrill ¥. Schooley, 
93 Md. 48, 48 A, 730, 52 L. R. A. 87, 86 Am. 
St. Rep. 414. The reduction of libelous mat- 
ter to writing and fts delivery to any one 
other than the person injuriously affected 
thereby. Youngquist v. American Ry. Ex- 
press Co., 49 S. D. 373, 206 N. W. 576, 579; 
Fry v. McCord, 95 Tenn. 678, 33 S. W. 568; 
[1891] 1 Q. B. 527. By statute in Missouri 
(Rev. St. 1909, § 4820 [Mo. St. Ann. § 43681), 
delivery of libelous matter to the party 
libeled constitutes a publication. Bedell v. 
Richardson Lubricating Co. (Mo. App.) 226 
S. W. 653, 656. The dictation to a stenog- 
rapher of a libelous letter is ordinarily a 
publication of the libel. Nelson v. Whitten 
(D. C.) 272 F. 135, 189; [1891] 1 Q. B. 524, 
But see Owen v. Pub. Co., 32 App. Div. 466, 
53 N. Y; 5. 1033. Every repetition of de- 
famatory words is a new publication and 
constitutes a new cause of action. 


In the Law of Wills 


The formal declaration made by a testator 
at the time of signing his will that it is his 
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last will and testament. 4 Kent, Comm. 515, 
and note. In re Simpson, 56 How. Prac. (N. 
Y.) 134; Compton v. Mitton, 12 N. J. Law, 
70; Lewis y. Lewis, 13 Barb. (N. Ý.) 23. 
The act or acts of the testator by which he 
manifests that it is his intention to give 
effect to the paper as his last will and tes- 
tament; any communication indicating to 
the witness that the testator intends to give 
effect to the paper as his will, by words, 
sign, motion, or conduct. In re Spier’s Es- 
tate, 99 Neb. 853, 157 N. W. 1014, 1016, L. 
R. A. 1916E, 692; In re Winne’s Will, 177 
N. Y. S. 699, 700, 107 Misc. Rep. 398; 3 
Atk, 161; Small v. Small, 4 Greenl. (Me.) 
220, 16 Am. Dec. 253; Appeal of Barnet, 3 
Rawle (Pa.) 15; Com. Dig. Hstates by Devise 
(BE 2). 
In Copyright Law 


The act of making public a book, writing, 
chart, map, ete.; that is, offering or com- 
municating it to the public by the sale or 
distribution of copies. Keene v. Wheatley, 
14 Fed. Cas. 180; Jewelers’ Mercantile 
Agency v. Jewelers’ Weekly Pub. Co., 155 N. 
Y. 241, 49 N. E. 872, 41 L. R. A. 846, 63 Am. 
St. Rep. 666. 


PUBLICI JURIS. Lat. Of public right. 
The word “public” in this sense means per- 
taining to the people, or affecting the com- 
munity at large; that which concerns a mul- 
titude of people; and the word “right,” as 
so used, means a well-founded claim; an 
interest; concern; advantage; benefit. 
State v. Lyon, 63 Okl. 285, 165 P. 419, 420. 


This term, as applied to a thing or right, means 
that it is open to or exercisable by all persons. 
It designates things which are owned by ‘the pub- 
lic ;’? that is, the entire state or community, and 
not by any private person. When a thing is com- 
Mon property, so that any one can make use of it 
who likes, it is said to be publici juris; as in the 
case of light, air, and public water. Sweet. 


PUBLICIANA. In the civil law. The name 
of an action introduced by the prætor Pub- 
licius, the object of which was to recover a 
thing which had been lost. Its effects were 
similar to those of our action of trover. 
Mackeld. Rom. Law, § 298. See Inst. 4, 6, 
4; Dig. 6, 2, 1, 16. 


PUBLICIST. One versed in, or writing upon, 
public law, the science and principles of 
government, or international law. 


PUBLICITY. The doing of a thing in the 
view of all persons who choose to be present. 


PUBLICLY. Openly. Winters v. Duncan 
(Tex. Civ. App.) 220 8. W. 219, 220. In pub- 
lic, well known, open, notorious, common, or 
general, as opposed to private, secluded, or 
secret. Fairchild v. U. S. (C. O. A.) 265 F. 
584, 586. i . 


PUBLICUM JUS. Lat. In the civil law. 
Public law; that law which regards the state 
of the commonwealth. Inst.1,1,4 
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PUBLISH. To make public; to make known 
to people in general. U. 8. v. Baltimore Post 
Co. (D. C.) 2 F.(2d) 761, 764; In re Willow 
Creek, 74 Or. 592, 144 P. 505, 515. To make 
known; to circulate. State v. Elder, 19 N. 


M. 393 143 P. 482, 484; State v. Orange, 54 


N. J. Law, 111, 22 A. 1004, 14 L. R. A. 62. 

To issue; to put into circulation. In re 
` Willow Creek, 74 Or. 592, 144 P. 505, 515. 
To utter; to present (a forged instrument) 
for payment. Smith v. State, 13 Ga. App. 
663, 79 S. E. 764, 766; State v. Hobl, 108 
Kan, 261, 194 P. 921, 924. To declare or 
assert, directly or indirectly, by words or 
actions, that a forged instrument is genuine. 
People v. Bradford, 84 Cal. App. 707, 258 P. 
660, 662. 


To “publish” a libel is to make it known to any 
person other than the person libeled. Age-Herald 
Pub. Co. v. Huddleston, 207 Ala, 40, $2 So. 193, 197, 37 
A. L. R. 898; to exhibit or expose the libelous matter. 
State v. Moore, 140 La. 281, 72 So. 965, 971. 

To “publish” a newspaper ordinarily means to 
compose, print, issue, and distribute it to the pub- 
lic, and especially its subscribers, at and from a 
certain place. Age-Herald Pub.. Co. v. Huddles- 
ton, 207 Ala. 40, 92 So. 193, 197, 37 A. L. R. 898; State 
v. Board of Com’rs of Big Horn County, 77 Mont. 
316, 250 P. 606, 608, To “print” may. therefore re- 
fer only to the mechanical work of production. In 
re Monrovia Evening Post, 199 Cal, 263, 248 P. 1017, 
1019, and constitute a narrower term tban “‘pub- 
lish,” In re Publishing Docket in Local Newspaper, 
266 Mo. 48, 187 S. W. 1174, 1175 (overruled in Re Pub- 
lication of Docket of the Supreme Court (Mo. Sup.) 
232 5. W. 454). 


PUBLISHER. One who by himself or his 
agent makes a thing publicly known. One 
whose business is the manufacture, promulga- 
tion, and sale of books, pamphlets, maga- 
zines, newspapers, or other literary produc- 
tions. One who publishes, especially one 
who issues, or causes to be issued, from the 
press, and offers for sale or circulation mat- 
ter printed, engraved, or the like. Brokaw 
v. Cottrell, 114 Neb. 858, 211 N. W. 184, 187. 


PUDENDUM. The external female sexual 
organ. State v. Wisdom, 122 Or, 148, 257 P. 
826, 830. 


PUDICITY. Chastity; purity; continence; 
modesty; the abstaining from all unlawful 
carnal commerce or connection. 


PUDZELD. In old English law. Supposed 
to be a corruption of the Saxon “wudgeld,” 
(woodgeld,) a freedom from payment of mon- 
ey for taking wood in any forest. Co. Litt. 
2334. 


PUEBLO. In Spanish law. People; all the 
inhabitants of any country or place, without 
distinction. A town, township, or municipal- 
ity. White, New Recop. b. 2, tit. 1, c. 6, § 
4. A small settlement or gathering of peo- 
ple, a steady community; the term applies 
equally whether the settlement be a small 
collection of Spaniards or Indians. Pueblo 
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of Santa Rosa v. Fall (D. C.) 12 F.(2d) 332, 
335. 


THis term “pueblo,” in its original signification, 
means “people” or “population,” but is used in the 
sense of the English word “town.” It has the in- 
definiteness of that term, and, like It, is sometimes 
applied to a mere collection of individuals residing 
at a particular place, a settlement or village, as 
well as to a regularly organized municipality. Tre- 
nouth y. San Francisco, 100 U. S. 251, 25 L, Ed. 626. 


PUER. Lat. In the civil law. A child; 
one of the age from seven to fourteen, in- 
cluding, in this sense, a girl. But it also 


meant a “boy,” as distinguished from a 
“girl;” or a servant. See Dy. 337 b; Hob. 
33. 


Pueri sunt de sanguine parentum, sed pater et 
mater non sunt de sanguine puerorum. 3 Coke, 
40. Children are of the blood of their par- 
ents, but the father and mother are not of 
the blood of the children. 


PUERILITY. In the civil law. A condition 
intermediate between infancy and puberty, 
continuing in boys from the seventh to the 
fourteenth year of their age, and in girls 
from seven to twelve. 


The ancient Roman lawyers divided puerility Into 
prozimus infantiw, as it approached infancy, and 
proximus pubertati, as it became nearer to puberty. 
6 Toullier, n. 100. 


PUERITIA. Lat. In the civil law. Child- 
hood; the age from seven to fourteen. 4 
BL Comm. 22. fhe age from birth to four- 
teen years in the male, or twelve in the fe- 


male. Calvinus, Lex. The age from birth to 
seventeen. YVicat, Voc. Jur. 
PUFFER. A person employed by the owner 


of property which is sold at auction to at- 
tend the sale and run up the price by mak- 
ing spurious bids. See Peck v. List, 23 W. 
Ya. 375, 48 Am. Rep. 398; McMillan v. Har- 
ris, 110 Ga. 72, 35 5. E. 334, 48 L. R. A. 
345, 78 Am. St. Rep. 93; Beasley v, Burton, 
32 Ga. App. 727, 124 8. B. 368. 


PUGILIST. One who fights with his fists. 
Reisler v. Dempsey, 207 Mo. App. 182, 232 8. 
W. 229, 230. 


PUIS. 


PUIS DARREIN CONTINUANCE. Since the 
last continuance. The name of a plea which 
a defendant is allowed to put in, after hav- 
ing already pleaded, where some new matter 
of defense arises after issue joined ; such as 
payment, a release by the plaintiff, the dis- 
charge of thẹ defendant under an insolvent 
or bankrupt law, and the like. 3 BL Comm. 
316; 2 Tidd, Pr. 847; Chattanooga v. Neely, 
97 Tenn. 527, 87 S. W. 281; Waterbury v. 
McMillan, 46 Miss. 640; Woods v. White, 
97 Pa. 227. 


PUISNE. L. Fr. 
ordinate; associate, 


In law French. Afterwards; since. 


Younger; junior; sub- 
The title by which the 


PUISSANCE PATERNELLE 


justices and barons of the several common- 
law courts at Westminster are distinguished 
from the chief justice and chief baron. 


PUISSANCE PATERNELLE. Fr. Paternal 
power. In the French law, the male parent 
has the following rights over the person of 
his child: (1) If child is under sixteen years 
of age, he may procure him to be imprisoned 
for one month or under. (2) If child is over 
sixteen and under twenty-one he may procure 
an imprisonment for six months or under 
with power in each case to procure a second 
period of imprisonment. The female parent, 
being a widow, may, with the approval of 
the two nearest relations on the father’s 
side, do the like. The parent enjoys also the 
following rights over the property of his child, 
viz., a right to take the income until the child 
attains the age of eighteen years, subject to 
maintaining the child and educating him in a 
suitable manner. Brown. 


PULLING. In terminology associated with 
oil wells, the withdrawing from the well of 
the casing placed therein, after it has been 
demonstrated that the well is a nonproducer. 
Texas Granite Oil Co. v. Williams, 199 Ky. 
146, 250 S. W. 818, 820. 


PULSARE. Lat. In the civil law. To beat; 
to accuse or charge; to proceed against at 
law. Calvin. 


e 


PULSATOR. The plaintiff, or actor. 


PUMMY. Possibly a provincialism peculiar 
to Ochiltree county, Tex., presumably mean- 
ing a farm product or the residue of a farm 
product which has some value as a stock food. 
Cudd v. Whippo (Tex. Civ. App.) 234 S. W. 
706, 708. 

An obsolete or dialectic variant of “pom- 
ace.” Webster’s New Int. Dict. 


PUNCTUATION. The division of a written 
or printed document into sentences by means 
of periods; and of sentences into smaller 
divisions by means of commas, semicolons, 
colons, ete. 


PUNCTUM TEMPORIS. Lat. A point of 
time; an indivisible period of time; the 
shortest space of time; an instant. Calvin. 


PUNCTURED WOUND. In medical juris- 
prudence. A wound made by the insertion 
into the body of any instrument having. a 
sharp point. The term is practically synony- 
mous with “stab.” 


PUNDBRECH. In old English law. Pound- 
breach; the offense of breaking a pound. 
The illegal taking of cattle out of a pound by 
any means whatsoever. Cowell. 


PUNDIT. An interpreter of the Hindu law; 
-a Jearned Brahmin. 


PUNISHABLE. . Liable to punishment, 
whether absolutely or in the exercise of a ju- 


1466 


dicial discretion. State v. Culberson, 143 
La. 565, 78 So. 941, 942. 


PUNISHMENT. In criminal law. Any pain, 
penalty, suffering, or confinement inflicted 
upon a person by the authority of the law and 
the judgment and sentence: of a court, for 
some crime or offense committed by him, or 
for his omission of a duty enjoined by law. . 
See Cummings v. Missouri, 4 Wall. 320, 18.L. 
Ed. 356; Featherstone v. People, 194 Il. 
325, 62 N. B. 684; Ex parte Howe, 26 Or. 
181, 37 P. 586; State v, Grant, 79 Mo. 129, 49 
Am. Rep. 218; McIntyre v. Commonwealth, 
154 Ky. 149, 156 S. W, 1058, 1059; Washing- 
ton y. Dowling, 92 Fla. 601, 109 So, 588, 591; 
Jones v. State, 10 Okl. Cr. 216, 186 P. 182, 
183; State v. Hondros, 100 S. C. 242, 84 8. E. 
781, 783; Orme v. Rogers, 32 Ariz. 502, 260 
P. 199; Cardigan v. White (C. C. A.) 18 F.(2d) 
572, 573. 


Cruel and Unusual Punishment 


Such punishment as would amount to tor- 
ture or barbarity, and any cruel and degrad- 
ing punishment not known to the common 
jaw, and also any punishment so dispropor- 
tionate to the offense as to shock the moral 
sense of the community. In re Bayard, 25 
Hun (N. Y.) 546; State v., Driver, 78 N. C. 
423; In re Kemmler, 136 U. S. 436, 10 S. Ct. 
980, 34 L. Ed. 519; Wilkerson v. Utah, 99 
U. S. 130, 25 L. Ed. 345; State v. Williams, 
77 Mo. 310; McDonald y. Com., 173 Mass. 
322, 53 N. E. 874, 73 Am. St. Rep, 293; Peo- 
ple v. Morris, 80 Mich. 688, 45 N. W. 591, S 
L. R. A. 685; Sustar v. County Court of 
Marion County, 101 Or. 657, 201 P. 445, 448; 
State v. Smith, 114 Neb. 653, 209 N. W. 328, 
329. 

Infamous Punishment 


Punishment by imprisonment, Lee v. Stan- 
fill, 171 Ky. 71, 186 S. W. 1196, 1198; in a pen- 
itentiary, Maxey v. United States (C. C. A.) 
207 F. 327, 331. Also, imprisonment at hard 
labor, Flannagan v. Jepson, 177 Iowa, 393, 158 
N. W. 641, 643, L. R. A. 1918E, 548, particu- 
larly if in a penitentiary ‘or state prison; Hull 
v. Donze, 164 La, 199, 118 So. 816; Orban v. 
U. S. (C. ©. A.) 18 F.(2d) 374, 375; Lakes v. 
Goodloe, 195 Ky. 240, 242 S. W. 632, 639; 
or, sometimes, imprisonment at hard labor 
regardless of the place of imprisonment. U. 
S. v. Moreland, 258 U. 8. 433, 42 8. Ct. 368, 66 
L. Ed. 700, 24 A. L. R. 992, affirming judg- 
ment Moreland v. U. S., 276 F. 640, 51 App. 
D. C. 118. 


PUNITIVE. Relating to punishment; having 
the character of punishment or penalty; in- 
flicting punishment or a penalty. 


PUNITIVE DAMAGES. See Damages. 


PUNITIVE POWER. The power and author- 
ity of a state, or organized jural society, to 
inflict punishments upon ‘those persons who 
have committed actions inherently evil and 
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injurious to the public, or actions: declared by 
the laws of that state to be sanctioned with 
punishments. 


PUPIL. In.the civil law. One who is in his 
or her minority. Particularly, one who is in 
ward or guardianship. 


PUPILLARIS SUBSTITUTIO. Lat. In the 
civil law. Pupillar substitution; the substi- 
tution of an heir to a pupil or infant under 
puberty. The substitution by a father of an 
heir to his children under his power, disposing 
of his own estate and theirs, in case the child 
refused to accept the inheritance, or died be- 
fore the age of puberty. Hallifax, Civil Law, 
b. 2, c. 6, no. 64. 


PUPILLARITY. In Scotch law. That period 
of minority from the birth to the age of 
fourteen in males, and twelve in females. 
Bell, 


PUPILLUS. Lat. In the civil law. A ward 
or infant under the age of puberty; a person 
under the authority of a tutor, (q. v.). 


Pupillus pati posse non intelligitur. A pupil or 
infant is not supposed to be able to suffer, i. 
e., to do an act to his own prejudice. Dig. 
50, 17, 110, 2. 


PUR. L. Fr. By or for. Used both as a 
separable particle, and in the composition of 
such words as “purparty,” “purlieu.” 


PUR AUTRE VIE. For (or during) the life 
of another, An estate pur autre vie is an es- 
tate which endures only for the life of some 
particular person other than the grantee. 


PUR CAUSE DE VICINAGE. By reason of 
neighborhood. See Common. 


PUR FAIRE PROCLAMER. An ancient 
writ addressed to the mayor or bailiff of a 
city or town, requiring him to make proclama- 
tion concerning nuisances, ete. Fitz. Nat. B. 
392. 


PUR TANT QUE. Forasmuch as; because; 
to the intent that. Kelham. 


PURCHASE. The word “purchase” is used in 
law in contradistinction to ‘“descént,” and 
means any other mode of acquiring real prop- 
erty than by the common course of inherit- 
ance. But it is also much used in its more 
restricted vernacular sense, (that of buying 
for a sum of money,) especially in modern law 
literature; and this is. universally its ap- 
plication to the case of chattels. See Stamm 
v. Bostwick, 122 N. Y. 48, 25 N. E. 233, 9 L. 
R. A. 597; Hall v. Hall, 81 N. Y. 134; Berger 
v. United States Steel Corp., 63 N. J. Eq. 809, 
53 A. 68; Falley v. Gribling, 128 Ind. 110, 26 
N. E. 794; Chambers v, St. Louis, 29 Mo. 
dT4; Champion v. Spurck, 302 Ill. 241, 134 N. 
E. 717, 718; Peacock v. McCluskey, 296 II 
87, 129 N. E. 561, 562; Rhodes v. Brinsfield, 
151 Md. 477, 185 A. 245, 246; Treadwell v. 


PURCHASER 


Beebe, 107 Kan. 31, 190 P. 768, 769, 10 A. I. R. 
1359; People v. Cockrill, 62 Cal. App. 22, 216 
P. 78, 83; Osgood v. Tax Commissioner, 235 
Mass. 88, 126 N. E. 3871, 872; Hodge Ship 
Bldg. Co. v. City of Moss Point, 144 Miss. 657, 
110 So. 227, 229. 


Purchase Money 


The consideration in money: paid or agreed 
to be paid by the buyer to the seller of prop- 
erty, particularly of land. Purchase money 
means money stipulated to be paid by a 
purchaser to his vendor, and does uot include 
money the purchaser may have borrowed to 
complete his purchase. Purchase money, as 
between vendor and vendee only, is contem- 
plated; as between purchaser and lender, the 
money is “borrowed money.” MHeuisler v. 
Nickum, 38 Md. 270. But see Houlehan v. 
Rassler, 73 Wis, 557, 41 N. W. 720; Bahnsen 
v. Walker, 89 OKl. 143, 214 P. 732, 734; Wil- 
liams v. American Slicing Mach, Co., 148 Ga. 
770, 98 S. E. 270, 271. 


Purchase-Money Mortgage 
See Mortgage. ` 


Quasi Purchase 


In the civil law. A purchase of property 
not founded on the actual agreement of the 
parties, but on conduct of the owner which is 
inconsistent with any other hypothesis than 
that he intended a sale. i 


Words of Purchase 


Words of purchase are words which denote 
the person who is to take the estate. Thus, 
if I grant land to A. for twenty-one years, 
and after the determination of that term to 
A.’s heirs, the word “heirs” does not denote 
the duration of A.’s estate, but the person 
who is to take the remainder on the expira- 
tion of the term, and is therefore called a 
“word of purchase.” Williams, Real Prop.; 
Fearne, Rem. 76, et seq. 


PURCHASER. One who acquires real prop- 
erty in any other mode than by descent. One 
who acquires either real or personal property 
by buying it for a price in money; a buyer; 
vendee. Hodge Ship Bldg. Co. v. City of 
Moss Point, 144 Miss. 657, 110 So. 227, 229. 


In the construction of registry acts, the term ‘‘pur- 
chaser” is usually taken in its technical legal sense. 
It means a complete purchaser, or, in other words, 
one clothed with the legal title. Steele v. Spencer, 
1 Pet. 552, 559, 7 L. Ed, 259. 


Bona Fide Purchaser 
See Bona Fide. 


First Purchaser 


In the law of descent, this term signifies 
the ancestor who first acquired (in any other 
manner than by inheritance) the estate which 
still remains in his family or descendants. 


PURCHASER 


Innocent Purchaser 
See Innocent. 


Purchaser of a Note or Bill 


The person who buys a promissory note or 
bill of exchange from the holder without his 
indorsement. 


Purchaser without notice is not obliged to dis- 
cover to his own hurt. See 4 Bouv, Inst, note 
4336. 


PURE. Absolute; complete; simple; un- 
mixed; unqualified; free from conditions or 
restrictions; as in the phrases -pure charity, 
pure debt, pure obligation, pure plea, pure 
villenage, as to which see the nouns. 


PURE OBLIGATION. One which is not sus- 
pended by any condition, whether it has been 
contracted without any condition, or, when 
thus contracted, the condition has been per- 
formed. Pothier, Obl. n. 176. 


PURE PLEA. One which relies wholly on 
some matter dehors the bill, as, for example, 
a plea of a release on a Settled account. 

Pleas not pure are so called in contradis- 
tinction to pure pleas; they are sometimes 
also denominated negative pleas. 4 Bouvicr, 
Inst. n, 4275. 


PURGATION. The act of cleansing or exon- 
erating one’s self of a crime, accusation, or 
suspicion of guilt, by denying the charge on 
oath or by ordeal. 

Canonical purgation was made by the par- 
ty’s taking his own oath that he was inno- 
cent of the charge, which was supported by 
the oath of twelve compurgators, who swore 
they believed he spoke the truth. To this 
succeeded the mode of purgation by the sin- 
gle oath of the party himself, called the “oath 
ee officio,” of which the modern defendant’s 
oath in chancery is a modification. 3 Bl. 
Comm. 447; 4 Bl. Comm. 368. 

Vulgar purgation consisted in ordeals or 
trials by hot and cold water, by fire, by hot 
irons, by battel, by corsned, ete. 


PURGE. To cleanse; to clear; to clear or 
exonerate from some charge or imputation of 
guilt, or from a contempt. 


PURGE DES HYPOTHEQUES. Fr. In 
French law. An expression used to describe 
the act of freeing an estate from the mort- 
gages and privileges with which it is charged, 
observing the formalities prescribed by law. 
Duverger. 


PURGED OF PARTIAL COUNSEL. In 
Scotch practice. Cleared of having been par- 
tially advised. A term applied to the pre- 
liminary examination of a witness, in which 
he is sworn and examined whether he has 
received any bribe or promise of reward, or 
has been told what to say, or whether he bears 
malice or ill will to any of the parties, Bell. 
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PURGING A TORT is like the ratification vf 
a wrongful act by a person who has power of 
himself to lawfully do the act. But, unlike 
Tatification, the purging of the tort may take 
place even after commencement of the action. 
1 Brod. & B. 282. 


PURGING CONTEMPT. Atoning for, or 
clearing one’s self from, contempt of court, 
(q. v.). It is generally done by apologizing 
and paying fees, and is generally admitted 
After a moderate time in proportion to the 
magnitude of the offense. 


PURLIEU. In English law, A space of land 
near a royal forest, which, being severed 
from it, was made purlieu; that is pure or 
free from the forest laws. 


PURLIEU-MEN. Those who have ground 
within the purlieu to the yearly value of 40s. a 
year freehold are licensed to hunt in their 
own purlieus. Manw. c. 20, § 8. 


PURLOIN. To steal; 
theft. 


to commit larceny or 
McCann v. U. 8, 2 Wyo. 298. 


PURPART. A share; a part in a division; 
that part of an estate, formerly held in com- 
mon, which is by partition allotted to any one 
of the parties. The ward was anciently ap- 
plied to the shares falling separately to co- 
parceners upon a division or partition of the 
estate, and was generally spelled “purparty ;” 
but it is now used in relation to any kind of 
partition proceedings. See Seiders v. Giles, 
141 Pa. 93, 21 A. 514. 


PURPARTY. That part of an estate which, 
having been held in common by parceners, is 
by partition allotted to any of them. To make 
purparty is to divide and sever the lands 
which fall to parceners. Old, N. B. 11. For- 
merly pourparty. See Jacob. The word pur- 
part is commonly used to indicate a part of an 
estate in any connection. 


PURPORT. Meaning; import; substantial 
meaning; substance; legal effect. The “pur- 
port” of an instrument means the substance of 
it as it appears on the face of the instrument, 
and is distinguished from “tenor,” which 
means an exact copy. See Dana v. State, 2 
Ohio St. 93; State v. Sherwood, 90 Iowa, 550, 
58 N. W. 911, 48 Am. St. Rep. 461; State v. 
Pullens, 81 Mo. 392; Com. v. Wright, 1 Cush. 
(Mass.) 65; State v. Page, 19 Mo. 213; Lacy 
v. State, 33 Okl. Cr. 161, 242 P. 296, 297; 
Deskin v. U. S. Reserve Ins. Corporation, 221 
Mo. App. 1151, 298 S. W. 103, 106; State v. 
Collins, 297 Mo. 257, 248 S. W. 599, 602. 


PURPOSE. That which one sets before him 
to accomplish; an end, intention, or aim, ob- 
ject, plan, project. State v. Patch, 64 Mont. 
565, 210 P. 748, 750; Kessler v. City of Indian- 
apolis, 199 Ind. 420, 157 N. E. 547, 549, 53 A. 
L. R. 1. 
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PURPOSELY. Intentionally; designedly; 
consciously ; knowingly. _Fahnestock v. State, 
23 Ind. 281; Holt v. State, 107 Ohio St. 307, 
140 N. E. 349, 350; Peterson v. Time Indem- 
nity Co., 152 Wis. 562, 140 N. W. 286, 288; 
Diehl v. A. P. Green Fire Brick Co., 299 Mo. 
641, 253 S. W. 984, 988. i 


PURPRESTURE.: A purpresture may be de- 
fined as an inclosure by a private party of a 
part of that which belongs to and ought to be 
open and free to the enjoyment of the public 
at large. It is not necessarily a public nui- 
sance. A public nuisance must be something 
which subjects the public to some degree of 
inconvenience or annoyance; but a purpres- 
ture may exist without putting the public to 
any inconvenience whatever. Attorney Gen- 
eral v. Evart Booming Co., 84 Mich. 462. And 
see Cobb v. Lincoln Park Com’rs, 202 Ill. 427, 
67 N. E. 5, 63 L. R. A. 264, 95 Am. St. Rep. 258 ; 
Columbus v. Jaques, 30 Ga. 506; Sullivan v. 
Moreno, 19 Fla. 228; U. S. v. Debs (C. C.) 
64 F. 740; Drake v. Hudson River R. Co., T 
Barb. (N. Y.) 548; People v. Steeplechase Park 
Co., 165 App. Div. 231, 151 N. Y. S. 157, 159; 

Petty v. City of San Antonio (Tex. Civ. App.) 
181 S. W. 224, 227; Lake Sand Co. v. State, 
68 Ind. App. 439, 120 N. E. 714, 716; Owens 
v. Town of Atkins, 163 Ark. 82, 259 S. W. 396, 
397, 34 A. L. R. 267. 


PURPRISE,. L. Fr. A close or inclosure; as 
also the whole compass of a manor. 


PURPURE, or PORPRIN. A term used in 
heraldry;. the color commonly called “pur- 
ple,” expressed in engravings by lines in bend 
sinister. In the arms of princes it was for- 
mnerly called “mercury,” and in those of peers 
“amethyst.” 


PURSE. A purse, prize, or premium is ordi- 
narily some valuable thing, offered by a per- 
son for the doing of something by others, into 
strife for which he does not enter. He has 
not a chance of gaining the thing offered; and, 
if he abide by his offer, that he must lose it 
and give it over to some of those contending 
for it is reasonably certain. Harris y. White, 
81 N. YX. 539. 


PURSER. The person appointed by the mas- 
ter of a ship or vessel, whose duty it is to take 
care of the ship’s books, in which everything 
on board is inserted, as well the names of 
mariners as the articles of merchandise ship- 
ped. Roccus, Ins. note. 


PURSUANT. Conformable to, agreeable to, 
or in accordance with. Potter v. Realty Se- 
curities Corporation, 77 Fla. 768, 82 So. 298, 
299. 


PURSUE. To follow a matter judicially, as 
a complaining party. 

To pursue a warrant or authority, in the old 
books, is to execute it or éarry it ont. Co. 
Litt. 52a, 


PUTATIVE 


PURSUER. The name by which the com- 
plainant or plaintiff is known in the ecclesias- 
tical courts, and in the Scotch law. 


PURSUIT OF HAPPINESS. As used in con- 
stitutional law, this right includes personal 
freedom, freedom of contract, exemption from 
oppression or invidious discrimination, the 
right to follow one’s individual preference in 
the choice of an occupation and the applica- 
tion of his energies, liberty of conscience, and 
the right to enjoy the domestic relations and 
the privileges of the family and the home. 
Black, Const. Law (3d Ed.) p. 544. See Ruh- 
strat v. People, 185 Ill. 133, 57 N. E. 41, 49 
L. R. A. 181, 76 Am. St. Rep. 30; Hooper v. 
California, 155 U. S. 648, 15 S. Ct. 207, 39 L. 
Ed. 297; Butchers’ Union, etc., Co. v. Crescent 
City Live Stock, etc., Co., 111 U. S. 746, 4 S. 
Ct. 652, 28 L. Ed. 585. 


PURUS IDIOTA. Lat. A congenital idiot. 


PURVEYANCE. In old English law. A pro- 
viding of necessaries for the king’s house. 
Cowell. 


PURVEYOR. In old English law. An officer 
who procured or purchased articles needed for 
the king’s use at an arbitrary price. In the 
statute 36 Edw. III. c. 2, this is called a 
“heignous nome,” (heinous or hateful name.) 
and changed to that`of “achkator.” Barring. 


Ob. St. 289. 
$ 


PURVIEW. That part of a statute commenc- 
ing with the words “Be it enacted,” and con- 
tinuing as far as the repealing clause; and 
hence, the design, contemplation, purpose, or 
scope of the act. See Smith v. Hickman, Cooke 
(Tenn.) 337; Payne v. Conner, 3. Bibb (Ky.) 
181; Hirth v. Indianapolis, 18 Ind. App. 678. 
48 N. E. 876; Olson v. Heisen, 90 Or. 176, 
175 P. 859; State v. Schlicker, 55 Ind. App. 
318, 103 N. E. 807, 808. 


PUT. In pleading. To confide to; to rely 
upon; to submit to. As in the phrase, “the 
said defendant puts himself upon the coun- 
try ;” that is, he trusts his ease to the arbitra- 
ment of a jury. 


PUT IN. In practice. 
before a court; 
a court. 


To place in due form 
to place among the records of 


PUT OFF. To postpone. In a bargain for 
the sale of goods, it may mean to’ postpone its 
completion or to procure a resale of the goods 
to'a third person. 11 Ex. 302. 


PUT OUT. To open. 
open or cut windows. 


To put out lights; to 
11 East, 372. 


Putagium hereditatem non adimit. 1 Reeve, 
Eng. Law, c. 3, p. 117. Incontinence does not 
take away an inheritance. 


PUTATIVE. Reputed; supposed; commonly 
esteemed. Applied in Scotch law to creditors 
and proprietors. 2 Kames, Eq. 105, 107, 109. 


PUTATIVE FATHER 


PUTATIVE FATHER. The alleged or reput- 
ed father of an illegitimate child. State v. 
Nestaval, 72 Minn. 415, 75 N. W. 725. 


PUTATIVE MARRIAGE. A marriage con- 
tracted in good faith and in ignorance (on one 
or both sides) that impediments exist which 
render it unlawful. See Mackeld. Rom. Law, 
$ 556. See In re Hall, 61 App. Div. 266, 70 N. 
Y. S. 410; Smith v. Smith, 1 Tex. 628, 46 
Am. Dee. 121. 


PUTS AND CALLS. A “put” in the language 
of the grain or stock market is a privilege 
of delivering or. not delivering the subject- 
matter of the sale; and a “eall” is a privi- 
lege of calling or not calling for it. Pixley 
v. Boynton, 79 Tl. 351. 


PUTS AND REFUSALS. In English law. 
Time-bargains, or contracts for the sale of 
supposed stock on a future day. 


PUTTING IN FEAR. These words are used 
in the definition of a robbery from the person. 
The offense must have been committed by 
putting in fear the person robbed. 3 Inst. 68; 
4 Bl. Comm. 243. 

PUTTING IN SUIT, as applied to a bond, or 
any other legal instrument, signifies bringing 
an action upon it, or making it the subject of 
an action. . 


PUTURE. In og English law. A custom 
claimed by keepers in forests, and sometimes 


.PYROMANIA. 
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by bailiffs of hundreds, to take man’s meat, 
horse’s meat, and dog’s meat of the tenants 
and inhabitants within the perambulation of 
the forest, hundred, etc. The land subject to 
this custom was called “terra putura.” Oth- 
ers, who call it “pulture,” explain it as a de- 
mand in general; and derive it from the 
monks, who, before they were admitted, pulsa- 
bent, knocked at the gates for several days 
together. 4 Inst. 307; Cowell. 


PYKE, PAIK. In Hindu law. A foot-pas- 
Seuger; a person employed as a night-watch 
in a village, and as a runner or messenger on 
the business of the revenue. Wharton. 


PYKERIE. In old Scotch law. 
2 Pite. Crim. Tr. 43. 


Petty theft. 


See Insanity. 


PYX, TRIAL OF THE. Under the British 
Coinage Acts this occurs annually at Gold- 
smiths’ Hall. The coins of the realm are 
assayed and weighed by a jury of goldsmiths 
over which the King’s Remembrancer is usu- 
ally appointed by the treasury to preside. 
Formerly the specimen coins put into the 
Pyx or box were produced at Westminster, 
from the. treasure-house of the Abbey, where 
the Pyx was kept; the duty of presiding at ` 
the trial belonged to the office of the Remem- 
brancer. ` 
See Remembrances of Sir F, Pollock. - 
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 QUADRUPLICATION 


o 


Q. B. An abbreviation of “Queen’s Bench.” 


Q. B. D. 


An abbreviation of “Queen’s Bench 
Division.” . - 


Q. C. An abbreviation of “Queen’s Counsel,” 


Q. C. F. An abbreviation of “quare clausum 
fregit,” (q. v.). 


Q. E. N. An abbreviation of “quare erecu- 
tionem non,” wherefore execution [should] not 
[be issued.] 


Qi S. An abbreviation for “Quarter Sessions.” 
Q. T. An abbreviation of “qui tam,” (q. v.). 


Q. V. An abbrieviation of “quod vide,” used 
to refer a reader to the word, chapter, ete., 
the name of which it immediately follows. 


QUA. Lat. Considered as; in the character 
or capacity of. For example, “the trustee qua 
trustee [that is, in his character as trustee] 
is not liable,” etc. 


QUACK. A pretender to medical skill which 
he does not possess; one who practices as a 
physician or surgeon without adequate prepa- 
ration or due qualification. See Hlmergreen 
v. Horn, 115 Wis. 385, 91 N. W. 973. 


QUACUNQUE VIA DATA. Lat. Whichever 
way you take it. 


QUADRAGESIMA. Lat. The fortieth. The 


first Sunday in Lent is so called because it is 


about the fortieth day before Easter. Cowell. 


QUADRAGESIMALS. Offerings formerly 
made, on Mid-Lent Sunday, to the mother 
church. 


QUADRAGESMS. The third volume of the 
year books of the reign of Edward III. So 
called because beginning with the fortieth 


year of that sovereign’s reign. Crabb, Eng. 
Law, 327, — 
QUADRANS. Lat. 


In Roman Law 
The fourth part; the quarter of any num- 
ber, measure, or quantity. Hence an heir to 
the fourth part of the inheritance was called 
“heres ex quadrante.” Also a Roman coin, 
being the fourth part of an as, equal in value 
to an English half-penny. 


In Old English Law 


A farthing; a fourth part or quarter of a 
penny. 


QUADRANT. An angular measure of ninety 
degrees. 


QUADRANTATA TERRE. In old English 
law. A measure of land, variously described 


as a quarter of an acre or the fourth part 
of a yard-land. 


QUADRARIUM. In old records. A stone-pit 
or quarry. Cowell. 


QUADRIENNIUM. Lat. In the civil law. 
The four-year course of study required to be 
pursued by law-students before they were 
qualified to study the Code or collection of 
imperial constitutions. See Inst. proem. 


QUADRIENNIUM UTILE. In Scotch law. 
The term of four years allowed to a minor, 
after his majority, in which he may by suit or 
action endeavor to annul any deed to his 
prejudice, granted during his minority. Bell. 


QUADRIPARTITE. Divided into four parts. 
A term applied in conveyancing to an inden- 
ture executed in four parts. 


QUADRIPARTITUS. The name of an Anglo- 
Latin legal treatise. The two extant books 
were completed in 1114. The compiler was a 
secular clerk who entered into relations with 
the archbishop of York; his name is un- 
known. See Brunner, Sources of English Law 
in 2 Sel. Essays in Anglo-Amer. L. H. 8. 


QUADROON. A person who is descended 
from a white person and another person who 
has an equal mixture of the European and 
African blood. State v. Davis, 2 Bailey (S. 


C.) 558. 


QUADRUPLATOGORES. Lat. In Roman law. 
Informers who, if their information were fol- 
lowed by conviction, had the fourth part of 
the confiscated goods for their trouble. 


QUADRUPLICATIG. Lat. In the civil law. 
A pleading on the part of a defendant, cor- 
responding to the rebutter at common law. 
The third pleading on the part of the defend- 
ant. Inst. 4, 14, 3; 3 Bl. Comm. 310. 


QUADRUPLICATION. 


In Pleading 


A pleading in admiralty, third in order 
after a replication; now obsolete. Formerly 
this word was used instead of surrebutter, 1 
Brown, Civ. Law, 469, n. 


Que ab hostibus capiuntur, statim capientium 
fiunt. 2 Burrows, 693. Things which are 
taken from enemies immediately become the 
property of the captors. 


Que ab initio inutilis fuit institutio, ex post fac- 
to convalescere non potest. An institution 
which was at the beginning of no use or force 
cannot acquire force from after matter. Dig. 
50, 17, 210. ` 


Quæ ab initio non valent, ex post facto con- 
valescere non possunt. Things invalid from 


QUADRUPLICATION 


the beginning cannot be made valid by subse- 
quent act. Tray. Lat. Max. 482. 


Quz accessionum locum obtinent, extinguuntur 
cum principales res perempte fuerint. Things 
which hold the place of accessories are ex- 
tinguished when the principal things are de- 
stroyed. 2 Poth. Obl. 202; Broom, Max. 496. 


Que ad unum finem loquuta sunt, non debent 
ad alium detorqueri. 4 Coke, 14. Those words 
which are spoken to one end ought not to be 
perverted to another, 


Qu cohzrent person@ a persona separari ne- 
queunt. Things which cohere to, or are close- 
ly connected with, the person, cannot be sep- 
arated from the person. Jenk. Cent. p. 28, 
case 53. 


Que communi lege derogant stricte interpretan- 
tur. [Statutes] which derogate from the com- 
mon law are strictly interpreted. Jenk, Cent. 
p. 221, case 72. 


Que contra rationem juris introducta sunt, non 
debent trahi in consequentiam. 12 Coke, 75. 
Things introduced contrary to the reason of 
law ought not to be drawn into a precedent. 


Quz dubitationis causa tollendæ inseruntur com- 

munem legem non ledunt. Co. Litt. 205. 

Things which are inserted for the purpose of 
“removing doubt hurt not the common law. 


Que dubitationis tollendæ causa contractibus in- 
seruntur, jus commune non lædunt. Particular 
clauses inserted in agreements to avoid doubts 
and ambiguity do not prejudice the general 
law. Dig. 50, 17, 81. 


QUAL EST EADEM. Lat. Which is the 
same. Words used for alleging that the tres- 
pass or other fact mentioned in the plea is 
the same as that laid in the declaration, 
where, from the circumstances, there is an ap- 
parent difference between the two. 1 Chit. 
Pl, *582. 


Que in curia regis acta sunt rite agi presumun- 
tur. 3 Bulst. 43. Things done in the king’s 
court are presumed to be rightly done. 


Que in partes dividi nequeunt solida a singulis 
prestantur. 6 Coke, 1. Services which are 
incapable of division are to be performed in 
whole by each individual. 


Que in testamento ita sunt scripta ut intelligi 
non possint, perinde sunt ac si scripta non es- 
sent. Things which are so written in a will 
that they cannot be understood, are the same 
as if they had not been written at all. Dig. 
50, 17, 73, 3. 


Qua incontinenti fiunt inesse videntur. Things 
which are done incontinently [or simultane- 
ously with an act] are supposed to be inherent 
[in it; to be a constituent part of it.] Co: 
Litt. 2360, N , , 


z 
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Que inter alios acta sunt nemini nocere debent, 
sed prodesse possunt. 6 Coke, 1. Transac- 
tions between strangers ought to hurt no man, 
but may benefit. 


Quæ legi communi derogant non sunt trahenda 
in exemplum. Things derogatory to the com- 
mon law are not to be drawn into precedent. 
Branch, Prine. 


Quz legi communi derogant stricte interpretan- 
tur. Jenk. Cent. 29. Those things which are 
derogatory to the common law are to be strict- 
ly interpreted. 


Quz mala sunt inchoata in principio vix bono 
peraguntur exitu. 4 Coke, 2. Things bad in 
principle at the commencement seldom 
achieve a good end. 


QUAZ NIHIL FRUSTRA. Lat. Which [does 
or requires] nothing in vain. Which requires 
nothing to be done, that is, to no purpose. 2 
Kent, Comm, 58. 


Quz non fieri debent, facta, valent. Things 
which ought not to be done are held valid 
when they have been done. Tray, Lat. Max. 
484, 


Quz non valeant singula, juncta juvant. Things 
which do not avail when separate, when 
joined avail. 3 Bulst. 182; Broom, Max. 588, 


QUÆ PLURA. Lat. In old English practice. 
A writ which lay where an inquisition had 
been made by an escheator in any county of 
such lands or tenements as any man died 
seised of, and all that was in his possession 
was imagined not to be found by the office; 
the writ commanding the escheator to in- 
quire what more (que plura) lands and tene- 
ments the party held on the day when he 
died, etc. Fitzh. Nat. Brev, 255a; Cowell, 


Que preter consuetudinem et morem majorum 
fiunt neque placent neque recta videntur. 
Things which are done contrary to the custom 
of our ancestors neither please nor appear 
right. 4 Coke, 78. 


Que propter necessitatem recepta sunt, non de- 
bent in argumentum trahi. Things which are 
admitted on the ground of necessity ought not 
to be drawn into question. Dig. 50, 17, 162. 


Que rerum natura prohibentur nulla lege con- 
firmata sunt. Things which are forbidden by 
the nature of things are [can be] confirmed by 
no law. Branch, Prine, Positive laws are 
framed after the laws of nature and reason. 
Finch, Law, 74. 


Que singula non prosunt, juncta juvant: Things 
which taken singly are of no avail afford help 
when taken together. Tray. Lat. Max. 486. 


Quæ sunt minoris culpæ sunt majoris Infamia. 
[Offenses} which are of a lower grade of guilt 
are of a higher degree of infamy, Co. Litt. 6b. 
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Guecunque intra rationem legis Invenluntur in- 
tra legem ipsam esse judicantur. Things which 
are found within the reason of a law are sup- 
posed to be within the law itself. 2 Inst. 689. 


Quælibet concessio domini regis capi debet 
stricte contra dominum regem, quando potest 
intelligi duabus viis. 3 Leon. 243, Every grant 
of our lord the king ought to be taken strictly 
against our lord the king, when it can be un- 
derstood in two ways. ` 


Quelibet concessio fortissime contra donatorem 
interpretanda est. Every grant is to be inter- 


preted most strongly against the grantor. Co. 
Litt. 183¢. 
Quelibet jurisdictio cancellos suos habet. Jenk. 


Cent. 137. 
bounds. 


Every jurisdiction has its own 


Quelibet pardonatio debet capi secundum inten- 
tionem regis, et non ad deceptionem regis. 3 
Bulst. 14. Every pardon ought to be taken 
according to the intention of the king, and not 
to the deception of the king. 


Quelibet pena corporalis, quamvis minima, ma- 
jor est qualibet pena pecuniaria, 3 Inst. 220. 
Every corporal punishment, although the very 
least, is greater than any pecuniary punish- 
ment. 


Quzras de dubiis legem bene discere si vis. In- 
quire into doubtful points if you wish to un- 
derstand the law well. Litt. § 443. 


QUAERE. A query; question; doubt. This 
word, occurring in the syllabus of a reported 
case or elsewhere, shows that a question is 
propounded as to what follows, or that the 
particular rule, decision, or statement is con- 
sidered as open to question. 


Quere de dubiis, quia per rationes pervenitur 
ad legitimam rationem. Inquire into doubtful 
points, because by reasoning we arrive at le- 
gal reason. Litt. § 877. 


QU/ERENS. Lat. A piaintiff; the plaintiff. 


QUAERENS NIHIL CAPIAT PER BILLAM. 
The plaintiff shall take nothing by his bill. 
A form of judgment for the defendant. Latch, 
183. 


QU/ERENS NON INVENIT PLEGIUM. L. 
Lat. The plaintiff did not find a pledge. A 
return formerly made by a sheriff to a writ 
requiring him to take security of the plaintiff 
to prosecute his claim. Cowell. 
Querere dat sapere que sunt legitima vere. 
Litt. § 443. To inquire into them, is the way 
to know what things are truly lawful. 
QUAESTA. An indulgence or remission of 
penance, sold by the pope. 
QUAESTIO. 
In Roman Law 

Anciently a species of commission granted 

by the comitia to one or more persons for 
Bu.Law Dict.(3p Ep.)—93 


QUÆSTORES CLASSICI 


the purpose of inquiring into some crime or 
public offense and reporting thereon. In later 
times, the quæstio came to exercise plenary 
criminal jurisdiction, even to pronouncing 
sentence, and then was appointed periodical- 
ly, and eventually became a permanent com- 
mission or regular criminal tribunal, and was 
then called “questio perpetua.” See Maine, 
Anc. Law, 369-372. 


In Medieval Law 
The question; the torture; inquiry or in- 
quisition by inflicting the torture, 
In General 


—Cadit quæstio. The question falls; the dis- 
cussion ends; there is no room for further ar- 


gument. 
=—Quæstio vexata. A vexed question or moot- 
ed point; a question often agitated or dis- 


cussed but not determined; a question or 
point which has been differently decided, and 
so left doubtful. 


QUÆSTIONARII. Those who carried questa 
about from door to door. 


QUAESTIONES PERPETUA,, in Roman law, 
Were commissions (or courts) of inquisition 
into crimes alleged to have been committed. 
They were called “perpetuc,”’ to distinguish 
them from occasional inquisitions, and be- 
cause they were permanent courts for’ the 
trial of offenders. Brown. 


QUAESTOR. Lat. A Roman magistrate, 
whose office it was to collect the public rev- 
enue. Varro de L. L. iv. 14. 


QUAESTOR SACRI PALATII. Questor of 
the sacred palace, An officer of the imperial 
court at Constantinople, with powers and du- 
ties resembling those of a chancellor. Calvin. 


GQUAESTORES CLASSICI (Lat.). 
In Roman Law 


Officers entrusted with the care of the pub- 
lic money. 

Their duties consisted in making the nec- 
essary payments from the @rarium, and re- 
ceiving the public revenues, Of both they had 
to keep correct accounts in their tabule puh- 
lice, Demands which any one might have on 
the ærarium, and outstanding debts were like- 
wise registered by them. Fines to be paid to 
the public treasury were registered and ex- 
acted by them. ‘They were likewise to pro- 
vide proper accommodations for foreign am- 
bassadors and such persons as were connected 
with the republic by ties of public hospitality. 
Lastly, they were charged with the care of 
the burials and monuments of distinguished 
men, the expenses for which had been decreed 
by the senate to be paid by the treasury. 
Their number at first was confined to two; 
but this was afterwards increased as the em- 
pire became extended. There were questors 
of cities and of provinces, and quæstors of the 
army; the latter were in fact paymasters, 


QUASTORES PARRICIDIZ 


‘QUAESTORES PARRICIDII. 
Parricidii. 


QUAESTUS. L. Lat. That estate which a 
man has by acquisition or purchase, in contra- 
distinction to “hereditas,’ which is what he 
has by descent. Glan. 1, 7, c. 1. 


QUAKER. This, in England, is the statutory, 
as well as the popular, name of a member of 
a religious society, by themselves denominat- 
ed “Friends,” 


QUALE JUS. Lat. In old English law. A 
judicial writ, which lay where a man of re- 
ligion had judgment to recover land be- 
fore execution was made of the judgment. 
It went forth to the escheator between judg- 
ment and execution, to inquire what right the 
religious person had to recover, or whether 
the judgment were obtained by the collusion 
of the parties, to the intent that the lord 
might not be defrauded. Reg. Jud. 8 


See Questores 


QUALIFICATION. The possession by an in- 
dividual of the qualities, properties, or cir- 
cumstances, natural or adventitious, which 

_are inherently or legally necessary to render 
him eligible to fill an office or to perform a 
public duty or function. Thus, the ownership 
of a freehold estate may be made the qualifi- 
cation of a voter; so the possession of a cer- 
tain amount of stock in a corporation may 
be the qualification necessary to enable one to 
serve on its board of directors. Cummings V. 
Missouri, 4 Wall. 319, 18 L. Ed. 356; People v. 
Palen, 74 Hun, 289, 26 N. Y. S. 225; Hyde v. 
State, 52 Miss. 665; State v. Shores, 48 Utah, 
76, 157 P. 225. 


Qualification for office is “endowment, or accom- 
plishment that fits for an ofice; haying the legal 
requisites, endowed with qualities suitable for the 
purpose.” State v. Seay, 64 Mo. 89, 27 Am. Rep. 
206. 


Also a modification -or limitation of terms 
or language; usually intended by way of re- 
striction of expressions which, by reason of 
their generality, would carry a larger mean- 
ing than: was designed. 


QUALIFIED. Adapted; fitted; entitled; sus- 
ceptible; capable; competent; fitting; possess- 
ing legal power or capacity; eligible; as an 
elector to vote. Applied to one who has taken 
the steps to prepare himself for an appoint- 
ment or office, as by taking oath, giving bond, 
etc. Pub. St. Mass. p. 1294; U. 8. v. Sischo 
(D. C.) 262 F. 1001, 1005; Coats v. Benton, 80 
Ok1. 98, 194 P. 198, 200, 19 A. L. R. 1038 ; Gib- 
bany v. Ford, 29 N. M. 621, 225 P. 577, 578; 
Board of Com’rs of Guadalupe County v. Dis- 
trict Court of Fourth Judicial Dist., 29 N.. M. 
244, 223 P. 516, 522. 
: Also limited; restricted; confined; modi- 
fied ; imperfect, or temporary. 

The term is also applied in England to a 
person who is enabled to hold two benefices 
at once... Cae . 
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QUALIFIED ACCEPTANCE. See Accept- 
ance, 


QUALIFIED ELECTOR means a person who 
is legally qualified to vote, while a “legal vot- 
er” means a qualified elector who does in fact 
vote. Sanford v. Prentice, 28 Wis. 358; 
Minges v. Board of Trustees of City of Mer- 
ced, 27 Cal. App. 15, 148 P. 816, 817; Watson 
v. Spartanburg County Board of Education, 
141 8. C. 347, 189 S. E. 775, 776; State v. Fur- 
nish, 48 Mont. 28, 134 P. 297, 298. 
See Qualified Voter. 


QUALIFIED FEE. See Fee. 


QUALIFIED INDORSEMENT. 
ment. 


QUALIFIED OATH. See Oath. 


See Indorse- 


‘QUALIFIED PRIVILEGE. In the law of 


libel and slander, the same as conditional 
privilege. See Privilege. 


QUALIFIED PROPERTY. See Property. 


QUALIFIED VOTER. A person qualified to 
vote generally. In re House Bill No. 166, 9 
Colo. 629, 21 P. 473, A person qualified and 
actually voting. Carroll County v. Smith, 111 
U. S. 565, 4 S. Ct. 539, 28 L. Hd. 517; Williams 
v. County Com’rs and Board of Education of 
Polk County, 176 N. C. 554, 97 S. E. 478, 479; 
In re Opinion of the Justices, 226 Mass. 607, 
115 N. E. 921, 923; Watson v. Spartanburg 
County Board of Education, 141 S. C. 347, 139 
S. E. 775, 776. See Qualified Elector. 


QUALIFY. To make one’s self fit or prepared 
to exercise a right, office, or franchise. To 
take the steps necessary to prepare one’s 
self for an office or appointment, as by tak- 
ing oath, giving bond, etc. Pub. St. Mass. p. 
1294; Archer v. State, 74 Md. 443, 22 A. 8, 28 
Am. St. Rep. 261; Hale v. Salter, 25 La. Ann, 
324; State y. Albert, 55 Kan. 154, 40 P. 286; 
State v. Irey, 116 Kan, 21, 225 P. 1050, 1051; 
Succession of Serres, 135 La. 1005, 66 So. 342, 
347. L> 

Also to limit ; to modify; to restrict. Thus, 
it is said that one section of a statute quali- 
fies another. 


Qualitas que inesse debet, facile presumitur. 
A quality which ought to form a part is eas- 
ily presumed. - 


QUALITY. In respect to persons, this term 
denotes comparative rank; state or condition 
in relation to others; social or civil position 
or class. In pleading, it means an attribute 
or characteristic by which one thing is dis- 
tinguished from another. 

Adoptiveness, suitableness, fitness; grade; 
condition. Macy v. Browne (D. C.) 215 F. 456, 
458; Holbert v. Weber, 36 N. D. 106, 161 N. 
W. 560, 561. 


QUALITY OF ESTATE. The period when, 
and the manner in which, the right of enjoy- 
ing an estate is exercised. It is of two, kinds: 
Bu.Law Dtot.(3D Ep.) 


1475 

(1) The period: when the right of enjoying an 
estate is conferred upon the owner, whether 
at present or in future; and (2) the manner in 
which the owner’s right of enjoyment of his 
estate is tó be exercised, whether solely, joint- 
ly, in common, or in coparcenary. Wharton. 


Quam longum debet esse rationabile tempus non 
„definitur in lege, sed pendet ex discretione jus- 
ticilariorum. Co. Litt. 56. How long reason- 
able time ought to be ig not defined by law, 
` but depends upon the discretion of the judges. 


Quam rationabilis debet esse finis, non definitur, 
sed omnibus circumstantiis inspectis pendet ex 
justiciariorum discretione. What a reasonable 
fine ought to be is not defined, but is left to 
the discretion of the judges, all the circum- 
stances being considered. 11 Coke, 44. 


QUAMDIU, Lat. 
word of limitation in old conveyances. 
Litt. 235a. 


As long as; so long as. A 
Co. 


QUAMDIU SE BENE GESSERIT. As long 
as he shall behave himself well; during good 
behavior; a clause frequent in letters patent 
or grants of certain offices, to secure them so 
long as the persons to whom they are granted 
shall not be guilty of abusing them, the op- 
posite clause being “durante bene placito,” 
(during the pleasure of the grantor.) 


Quamvis aliquid per se non sit malum, tamen, 
si sit mali exempli, non est faciendum. Al- 
though a thing may not be bad in itself, yet, 


if it is of bad example, it is not to be done.’ 


2 Inst. 564. 


Quamvis lex generaliter loquitur, restringenda 
-tamen est, ut, cessante ratione, ipsa cessat. Al- 
though a law speaks generally, yet it is to be 
restrained, so that when its reason ceases, it 
should cease also. 4 Inst. 330. 


Quando abest provisio partis, adest provisio 
legis: When the provision of the party is 
wanting, the provision of the law is at hand. 
6 Vin. Abr. 49; 13 ©. B. 960. — 


QUANDO ACCIDERINT. Lat. When they 
‘shall come in. The name of a judgment some- 
times given against an executor, especially on 
a plea of plene administravit, which empow- 
ers the plaintiff to have the benefit of assets 
which may at any time thereafter come to the 
hands of the executor. See, further, “judg- 
ment guando acciderint” under the main title 
Judgment. 


Quando aliquid mandatur, mandatur et omne per 
quod pervenitur ad illud. 5 Coke, 116. When 
anything is commanded, everything by which 
it can be accomplished is also commanded. 


Quando aliquid per se non sit malum, tamen si 
sit mali exemplii, non est faciendum. When any- 
thing by itself is not evil, and yet may be an 
example for evil, it is not to be done. 2 Inst. 
564, 


QUANDO ACCIDERINT 


Quando aliquid prohibetur ex directo, prohibetur . 
et per obliquum. Co. Litt. 223. When any- 
thing is prohibited directly, it is prohibited: 
also indirectly. 


Quando aliquid prohibetur, prohihetur et omne 
per quod devenitur ad illud. When anything 
is prohibited, everything by which it is 
reached is prohibited also. 2 Inst. 48. That 
which cannot be done directly shall not. be 
done indirectly. Broom, Max. 489. 


Quando aliquis aliquid concedit, concedere vide- 
tur et id sine quo res uti non potest. When a 
person grants anything, he is supposed to 
grant that also without which the thing 
cannot be used. 8 Kent, Comm. 421. When 
the use of a thing is granted, everything is 
granted by which the grantee may have and 
enjoy such use. Id 


Quando charta continet generalem clausulam, 
posteaque descendit ad verba specialia que 
clausulæ generali sunt consentanea, interpre- 
tanda est charta secundum verba specialia. 
When a deed contains a general clause, and 
afterwards descends to special words which 
are agreeable to the general clause, the deed 
is to be interpreted according to the special 
words. 8 Coke, 154b. 


Quando de una et eadem re duo onerabiles ex- 
istunt, unus, pro insufficientia alterius, de in- 
tegro onerahitur. When there are two per- 
sons liable for one and the same thing, one 
of them, in case of default of the other, shall 
be charged with the whole. 2 Inst. 277. 


Quando dispositio referri potest ad duas res 
Ita quod secundum relationem unam vitietur et 
secundum alteram utilis sit, tum facienda est 
relatio ad illam ut valeat dispositio, 6 Coke, 
76. When a disposition may refer to two 
things, so that by the former it would be vi- 
tiated, and by the latter it would be pre- 
served, then the relation is to be made to the 
latter, so that the disposition may be valid. 


Quando diversi desiderantur actus ad aliquem 
statum perficiendum, plus respicit lex actum 
originalem. When diferent acts are required 
to the formation of any estate, the law chiefly 
regards the original act. 10 Coke, 49a. When 
to the perfection of an estate or interest 
divers acts or things are requisite, the law 
has more regard to the original act, for that 
is the fundamental part on which all the 
others are founded. Id. 


Quando duo jura concurrunt in una persona, 
zequum est ac si essent in diversis. When two 
rights concur in one person, it is the same as 
if they were in two separate persons. 4 Co. 
118; Broom, Max. 531. 


Quando jus domini regis et subdit] concurrunt, 
jus regis preferri debet., 9 Coke, 129. When 
the right of king and of subject concur, the 
king’s right should be preferred. 


QUANDO ACCIDERINT 


Quando tex aliquid alicui concedit, concedere 
videtur et id sine quo res ipsæ esse non potest. 
5 Coke, 47. When the law gives a man any- 
thing, it gives him that also without which 
the thing itself cannot exist. 


Quando lex aliquid alicui concedit, omnia in- 
cidentia tacite conceduntur. 2 Inst. 326. 
When the law gives anything to any one, all 
incidents are tacitly given. 


Quando lex est specialis, ratio autem gener- 
alis, generaliter lex est intelligenda. When a 
law is special, but its reason [or object] gen- 
eral, the law is to be understocd generally. 
2 Inst. 83. 


Quando licet id quod majus, videtur et licere 
id quod minus. Shep. Touch. 429. When the 
greater is allowed, the less is to be understood 
as allowed also. 


Quando mulier nobilis nupserit ignobili, desinit 
esse nohilis nisi nobilitas nativa fuerit. 4 Coke, 
118. When a noble woman marries a man not 
noble, she ceases to be noble, unless her no- 
bility was born with her. 


Quando plus fit quam fieri debet, videtur etiam 
illud fieri quod faciendum est. When more is 
done than ought to be done, that at least 
shall be considered as performed which 
should have been performed, [as, if a man, 
having a power to make a lease for ten years, 
make one for twenty years, it shall be void 
only for the surplus.] Broom, Max. 177; 5 
Coke, 115; 8 Coke, 85a. 


Quando quod ago non vaiet ut ago, valeat quan- 
tum valere potest. When that which I do does 
not have effect as I do it, let it have as much 
effect as it can. Jackson ex dem. Troup v. 
Blodget, 16 Johns. (N. Y.) 172, 178; Vander- 
volgen v. Yates, 3 Barb. Ch. (N. Y.) 242, 261. 


Quando res non valet ut ago, valeat quantum 
valere potest. When a thing is of no effect 
as I do it, it shall have effect. as far as.[or 
in whatever way] it can. Cowp. 600. 


Quando verha et mens congruunt, non est 
interpretationi focus. When the words and 
the mind agree, there is no place for inter- 
pretation. 


Quando verba statuti sunt specialia, ratio autem 
generalis, generaliter statutum est intelligen- 
dum. When the words of a statute are spe- 
cial, but the reason or object of it general, the 
statute is to be construed generally. 10 Coke, 
101b. 


QUANTI MINORIS. Lat. The name of an 
action in the civil law, (and in Louisiana,) 
brought by the purchaser of an article, for a 
reduction of the agreed price on account of 
defects in the thing which diminish its value. 


“QUANTUM DAMNIFICATUS? How much 
damnified? The name of an issue directed 
by a court of equity to be tried in a court of 
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law, to ascertain the amount of compensation 
to be allowed for damage, 


QUANTUM MERUIT. As much as he de 
served. In pleading. The common count in 
an action of assumpsit for work and labor, 
founded on an implied assumpsit or promise 
on the part of the defendant to pay the 
plaintiff as much as he reasonably deserved 
to have for his labor. 3 BL Comm. 161; 1 
Tidd, Pr. 2; Viles v. Kennebec Lumber Co., 
118 Me. 148, 106 A. 481. 


Quantum tenens domino ex homagio, tantum 
dominus tenenti ex dominio debet præter solam 
reverentiam; mutua debet esse dominii et hom- 
agii fidelitatis connexio. Co. Litt. 64. As much 
as the tenant by his homage owes to his lord, 
so much is the lord, by his lordship, indebted 
to the tenant, except reverence alone; the 
tie of dominion and of homage ought to be 
mutual. 


QUANTUM VALEBANT. As much as they 
were worth. In pleading, The common count 
in an action of assumpsit for goods sold and 
delivered, founded on an implied assumpsit 
or promise, on the part of the defendant, to 
pay the plaintiff as much as the goods were 
reasonably worth. 3 BL Comm. 161; 1 Tidd, 
Pr. 2. 


QUARANTINE. A period of time (theoreti- 
cally forty days) during which a vessel, com- 
ing from a place where a contagious or in- 
fectious disease is prevalent, is detained by 
authority in the harbor of her port of desti- 
nation, or at a station near it, without being 
permitted to land or to discharge her crew 
or passengers. Quarantine is said to have 
been first established at Venice in 1484, Bak- 
er, Quar. 3. 
In Real Property 


The space of forty days during which a 
widow has a right to remain in her late hus- 
band’s principal mansion immediately after 
his death. The right of the widow is alse 
called her “quarantine.” See Davis v. Low- 
den, 56 N. J. Bg. 126, 38 A. 648; Glenn v. 
Glenn, 41 Ala. 580; Spinning v. Spinning, 48 
N. J. Eq. 215, 10 A. 270; Falvey v. Hicks, 
815 Mo. 442, 286 S. W. 385, 392, 


QUARE. Lat. Wherefore; for what rea- 
son; on what account. Used in the Latin 
form of several common-law writs. 


QUARE CLAUSUM FREGIT. Lat. Where- 
fore he hroke the close. That species of the 
action of trespass which has for its object 
the recovery of damages for an unlawful en- 
try upon another’s land is termed “trespass 
quare clausum fregit;” “breaking a close” 
being the technical expression for an unlaw- 
ful entry upon land. The language of the 
declaration in this form of action is “that 
the defendant, with force and arms, broke 
and entered the close” of the plaintiff, The 
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phrase is often abbreviated to “qu. ol. fr.” 
Brown. 


QUARE EJECIT INFRA TERMINUM. 
Wherefore he ejected within the term. In 
old practice. A writ which lay for a lessee 
where he was ejected before the expiration 
of his term, in cases where the wrong-doer or 
ejector was not himself in possession of the 
lands, but his feoffee or ancther claiming 
under him.. 3 BL Comm. 199, 206; Reg. Orig. 
227: Witzh. Nat. Brev. 197 S. 


QUARE IMPEDIT. Wherefore he hinders. 
In English practice. A writ or action which 
lies for the patron of an advowson, where he 
has been disturbed in his right of patronage; 
so called fromthe emphatic words of the old 
form, by which the disturber was summoned 
to answer why he hinders the plaintiff. 3 
BL Comm. 246, 248. 


QUARE INCUMBRAVIT. In English law. 
A writ which lay against a bishop who, with- 
in six months after the vacation of a benefice, 
conferred it on his clerk, while two others 
were contending at law for the right of pres- 
entation, calling upon him to show cause why 
he had incumbered the church. Reg. Orig. 
32. Abolished by 3 & 4 Wm. IV. c. 27. 


QUARE INTRUSIT. A writ that formerly 
lay where the lord proffered a suitable mar- 
riage to his ward, who rejected it, and entered 
into the land, and married another, the val- 
ue~of his marriage not.being satisfied to the 
lord. Abolished by 12 Car. II. e. 24. 


QUARE NON ADMISIT. In English law. A 
writ to recover damages against a bishop 
who does not admit a plaintiff's clerk. It is, 
however, rarely or never necessary; for it 
is said that a bishop, refusing to execute the 
writ ad admittendum clericum, or making an 
insufficient return to it, may be fined. Wats. 
Cler. Law, 302. 


QUARE NON PERMITTIT. An ancient writ, 
which. lay for one who had a right to present 
to a church for a turn against the proprie- 
tary. Fleta, l. 5, c. 6. 


QUARE OBSTRUXIT. Wherefore he ob- 
structed. In old English practice. A writ 
which lay for one who, having a liberty to 
pass through his neighbors ground, could 
not enjoy his right because the owner had 
so obstructed it. Cowell, 


QUARENTENA TERRA. A furlong. 
Litt. 5b. 


Co. 


QUARREL. This word is said to extend not 
only to real and personal actions, but also to 
the causes of actions and suits; so that by 
the release of all “quarrels,” not only actions 
pending, but also causes of action and suit, 
are released; and, “quarrels,” “controver- 
sies,” and “debates” are in law considered as 


QUARTER CHEST OF TEA 
e 
having the same meaning. Co. Litt. 8, 153; 
Termes de la Ley. 

In an untechnical sense, it signifies an al- 
tercation, an angry dispute, an exchange of 
jrecriminations, taunts, threats or accusa- 
tions between two persons. See Carr v. Con- 
yers, 84 Ga. 287, 10 S. E. 630, 20 Am. St. Rep. 
357; Accident Ins. Co. v. Bennett, 90 Tenn. 
256, 16 S. W. 723, 25 Am. St. Rep. 685; Met- 
calf v. People, 2 Colo. App. 262, 30 P. 39; 
State v. Noell, 220 Mo. App. 883, 205 S. W. 


529, 581; State v. Fletcher (Mo. Sup.) 190 
S. W. 317, 322. 
QUARRY. In mining law. An open excava- 


tion where the works are visible at the sur- 
face; a place or pit where stone, slate, mar- 
ble, ete., is dug out or separated from a mass 
of rock. Bainb. Mines, 2. See Marvel v. Mer- 
ritt, 116 U. S. 11, 68. Ct. 207, 29 L. Ed. 550; 
Murray v. Allred, 100 Tenn. 100, 43 S. W. 
355, 39 L. R. A, 249, 66 Am. St. Rep. 740; 
Ruttledge v. Kress, 17 Pa. Super Ct. 495. 


QUART. A liquid measure, containing one- 
fourth part of a gallon. 


QUARTA DIVI Pll. In Roman law. That 
portion of a testator’s estate which he was 
required by law to leave to a child whom he 
had adopted and afterwards emancipated or 
unjustly disinherited, being one-fourth of his 
property. See Mackeld. Rom. Law, § 594. 


QUARTA FALCIDIA. In Roman law. That 
portion of a testator’s estate which, by the 
Falcidian law, was required to be left to the 
heir, amounting to at least one-fourth. See 
Mackeld. Rom. Law, § 771. . f 


QUARTER. The fourth part of anything, es- 
pecially of a year. Also a length of four 
inches. In England, a measure of corn, gen- 
erally reckoned at eight bushels, though sub- 
ject to local variations. See Hospital St. 
Cross v. Lord Howard De Walden, 6 Term, 
343. In American land law, à quarter sec- 
tion of land. See infra. And see McCartney 
v. Dennison, 101 Cal. 252, 35 P. 768. 


In the Law of War 


The sparing of the life of a fallen or cap- 
tured enemy on the battlefield. By the end 
of the seventeeenth century quarter became 
a recognized usage of war. It is forfeited 
only under exceptional circumstances, 1. In 
case of absolute and overwhelming necessity, 
as where a small force is incumbered with a 
large number of prisoners in a savage and hos- 
tile country, and may be justified in killing 
them for their own self-preservation. 2. 
Where belligerents violate the laws of war 
they may be refused quarter. 3. By way of 
retaliation against an enemy who has denied 
quarter without a cause. Risley, The Law 
of War; Spaight, War Rights on Land, 88-95. 


QUARTER CHEST OF TEA. A chest con- 
taining from 25 to 30 pounds. Japan Tea Co. 


QUARTER-DAY 

e 
v. Franklin MacVeagh & Co., 142 Minn. 152, 
171 N. W. 305, 307. 


QUARTER-DAY. The four days in the year 
‘upon which, by law or custom, moneys payable 
in quarter-yearly installments are collecti- 
‘ble, are called “quarter-days.” 


‘QUARTER-DOLLAR. A silver coin of the 
United’ States, of the value of twenty-five 
cents. - 


QUARTER-EAGLE: A gold coin of the 
United States, of the value of two and a half 
dollars. 


QUARTER OF A YEAR. Ninety- one days. 
Co. Litt. 135b. 


QUARTER-SALES. In New York law. A 
species of fine on alienation, being one-fourth 
of the purchase money of an estate, which is 
stipulated to be paid back on alienation by 
the grantee, The expressions “tenth-sales,” 
ete., are also used, with similar meanings. 
Jackson ex dem. Livingston v. Groat, T Cow. 
(N. Y.) 285. 


QUARTER SEAL. See Seal. 


QUARTER SECTION. In American land 
law. .The quarter of a section of land accord- 
ing to the divisions of the government sur- 
vey, laid aff by dividing the section into four 
equal parts by north-and-south and east-and- 
west lines, and containing 160 acres. 


QUARTER SESSIONS. | 


In English Law 


A criminal court held before two or more 
justices of the peace, (one of whom must be of 
the quorum,) in every county, once in every 
quarter of a year. 4 Bl. Comm. 271; 4 Steph. 
Comm. 335, 


In American Law 


Courts established in some of the states, to 
be holden four times in the year, invested with 
criminal jurisdiction, usually of offenses less 
than felony, and sometimes with the charge 
of certain administrative matters, such as 
the care of public roads and bridges. 


QUARTERING. In English criminal law. 
The dividing a criminal’s body into quarters, 
after execution. A part of the punishment of 
high treason. 4 Bl. Comm. 93. 


QUARTERING SOLDIERS. The act of a 
government in billeting or assigning soldiers 
. to private houses, without the consent of the 
owners of such houses, and requiring such 
owners to supply them with board or lodging 
or both. . 


QUARTERIZATION.| 
inals. 


Quartering of crim- 


QUARTERLY. Quarter yearly; once in a 
quarter year. Dickenson v. Cox, 118 Or. 88, 
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244 P. 877, 878; Leonard v. St. Clair, 27 Ida- 
ho, 568, 149 P. 1058, 1060. . 


QUARTERLY COURTS. A system of courts 
in Kentucky possessing a limited original ju- 
risdiction in civil cases and appellate juris- 
diction from justices of the peace. See Ham- 
ilton v, Spalding (Ky.) 76 8. W. 517. 


QUARTERONE. In the Spanish and French 
West Indies, a quadroon, that is, a person 
one of whose parents was white and the other 
a mulatto. See Daniel v. Guy, 19 Ark, 131. — 


QUARTO DIE POST. Lat. On the fourth 
day after. Appearance day, in the former 
English practice, the defendant being allowed 
four days, inclusive, from the return of the 
writ, to make his appearance. 


QUASH. To overthrow; to abate; to an- 
nul; to make void. Spelman; 3 Bl. Comm. 
303; Crawford v. Stewart, 38 Pa. 34; Hol- 
land v. Webster, 43 Fla. 85, 29 South. 625; 


Bosley v. Bruner, 2 Cushm. (Miss.) 462. 


QUASI. Lat. Asif; as it were; analogous 
to. This term is used in legal phraseology to 
indicate that one subject resembles another, 
with which it is compared, in certain char- 
acteristics, but that there are also intrinsic 
differences between them. Baker v. Stucker, 
213 Mo. App. 245, 248 S. W. 1003, 1006. 


It is exclusively a term of classification. Pre- 
fixed to a term of Roman law, it implies that the 
conception to which it serves as an index is con- 
nected with the conception with which the compari- 
son is instituted by a strong superficial analogy or 
resemblance. It negatives the notion of identity, 
but points out that the conceptions are sufficiently 
similar for one to be classed as the sequel to the 
other. Maine, Anc. Law, 332. Civilians use the ex- 
pressions “quasi contractus,’: “quasi delictum, 
“quasi possessio,” “quasi traditio,” etc. 


As to quasi “Affinity,” “Contract,” “Cor- 
poration,” “Crime,” “Delict,” “Deposit,” 
“Derelict,” “Easement,” “Entail,” “Fee,” “In 
Rem,” “Judicial,” “Municipal Corporation,” 


“Offense,” “Partners,” “Personalty,” ‘“Pos- 
session,’ “Posthumous Child,” “Purchase,” 
“Realty,” “Tenant,” “Tort,” “Traditio,” 


“Trustee,” and “Usufruct,” see those titles. 


QUASI-CONTRACTUS (Lat.). In civil law. 
An obligation similar in character to that of a 
contract, which arises not from an agreement 
of parties but from some relation between 
them, or from a voluntary act of one of them. 
An obligation springing from voluntary and 
lawful acts of parties in the absence of any 
agreement. Howe. Stud. Civ. L. 171. 


QUASI-TRADITIO (Lat.). In civil law. A 
term used to designate that a person is in the 
use of the property of another, which the lat- 
ter suffers and does not oppose. Lee. Elem. $ 
396. It also signifies the act by which the right 
of property 1s ceded in a thing to a person who 
is in possession of it; as, if I loan a boat 
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to Paul, and deliver it to him, and afterwards 
I sell him the boat, it is not requisite that he 
should deliver the boat to me to be again 
delivered to him: there is a queasi-tradition 
or delivery. . 


QUATER COUSIN. See Cousin. 
QUATUOR PEDIBUS CURRIT. Lat. It runs 


upon four feet; it runs upon all fours. See 
All-Fours. 
QUATUORVIRI. In Roman law. Magis- 


trates who had the care and inspection of 
roads. Dig. 1, 2, 3, 30. 


QUAY. A wharf for the loading or unload- 
ing of goods carried in ships. This word is 
sometimes spelled “key.” 


The popular and commercial signification of the 
word “quay” involves the notion of a space of ground 
appropriated to the public use; such use as the 
convenience of commerce requires, New Orleans v. 
U. S., 10 Pet. 662, 715, 9 L. Hd. 573. 


QUE EST LE MESME. L. Fr. 
same. - 
ete. 


Which is the 
A term used in actions of. trespass, 
See Que est Eadem. 


QUE ESTATE. L. Fr. Whose estate. A 
term used in pleading, particularly in claim- 
ing prescription, by which it is alleged that 
the plaintiff and those former. owners whose 
estate he has have immemorially exercised 
the right claimed. This was called ‘“pre- 
scribing in a gue estate.” 


QUEAN. A worthless woman; 
Obsolete. 


a strumpet. 


QUEEN. A woman who possesses the sover- 
eignty and royal power in a country under 
a monarchical form of government. The wife 
of a king. 


—Queen consort. In English law. The wife 
of a reigning king. 1 Bl Comm. 218. 


—Queen dowager. In English law. The wid- 
ow of a king. 1 Bl. Comm. 223. 


—Queen-gold. A royal revenue belonging to 
every queen consort during her marriage with 
the king, and due from every person who 
has made.a voluntary fine or offer to the king 
of ten marks or upwards, in consideration 
of any grant or privilege conferred by the 
crown. It is now quite obsolete. 1 BI. Comm. 
220-222. 


—Queen regnant. In English law. A queen 
who holds the crown in her own right; as 
the first Queen Mary, Queen Elizabeth, Queen 
Anne, and Queen Victoria. 1 BL Comm. 218; 
2 Steph. Comm. 465. 

For the titles and descriptions of various 
officers in the English legal system, called 


“Queers Advocate,” “Queen’s Coroner,” 
“Queen’s Counsel,” “Queen’s Proctor,” 
“Queen’s Remembrancer,” etc., during the 


reign of a female sovereign, as in the time 


QUESTION 


of Queen Victoria, see, now, under King a and 
the following titles. 


QUEEN ANNE’S BOUNTY. A fund created 
by a charter of Queen Anne,. (confirmed by 
St. 2 Ann. e. 11), for the augmentation of 
poor livings, consisting of all the revenue 
of first fruits and tenths, which was vested. 
in trustees forever. 1 Bl. Comm, 286. 


QUEEN’S BENCH. The English court of 
king’s bench is so called during the reign of 
a queen. 8 Steph. Comm. 403. See King's 
Bench. 


QUEEN’S PRISON. A jail which used to be 
appropriated to the debtors and criminals 
confined under process or by authority of the 
superior courts at Westminster, the high 
court of admiralty, and also to persons im- 
prisoned under the bankrupt law. 


QUEM REDITUM REDDIT. L. Lat. An old 
writ which lay where a rent-charge or other 
rent which was not rent service was grant- 
ed by fine holding of the grantor. If the 
tenant would not attorn, then the grantee 
might have had this writ. Old Nat. Brev. 
126. 


Quemadmodum ad quæstionem facti non re- 
spondent judices, ita ad quastionem juris non 
respondent juratores. In the same manner. 
that judges do not answer to questions of fact, 
so jurors do not answer to questions of law. 
Co. Litt. 295. 


QUERELA. Lat. An action preferred in 
any court of justice. The plaintiff was called 
“querens,” or complainant and his brief, com- 
plaint, or declaration was called “querela.” 


Jacob. 


.QUERELA CORAM REGE A CONCILIO DIS- 


CUTIENDA ET TERMINANDA. A writ by 
which one is called to justify a complaint 
of a trespass made to the king himself, be- 
fore the king and his council. Reg. Orig. 124. 


QUERELA INOFFICIOSI TESTAMENTI. 
Lat. In the civil law. A species of action 
allowed to a child who had been unjustly dis- 
inherited, to set aside the will, founded on 
the presumption of law, in such cases, that 
the parent was not in his right mind. Cal- 
vin.; 2 Kent, Comm. 327; Bell. 


QUERENS. Lat. A plaintiff; complainant; 


` inquirer. 


GQUERULOUS. Apt to find fault; habitual- 
ly complaining; disposed to murmur. Ex- 
pressing, or suggestive of complaint; fretful; 
whining. Crounse v. Booth Fisheries, 111 
Neb. 6, 195 N. W. 462, 468. 


QUESTA. In old records. A quest; an in- 
quest, inquisition, or inquiry, upon the oaths 
of an impaneled jury. Cowell, 

QUESTION. A method of criminal examina- 
tion heretofore in use in some of the coun- 


QUESTION 


tries of continental Europe, consisting of the 
application of torture to the supposed crim- 
inal, by means of the rack or other engines, 
in order to extort from him, as the condition 
of his release from the torture, a confession 
_ of his own guilt or the names of his accom- 
plices. 
In Evidence 


An interrogation put to a witness, for the 
purpose of having him declare the truth of 
certain facts as far as he knows them. 


In Practice 


A point on which the parties are not agreed, 
and which is submitted to the decision of a 
judge and jury. 

In General 


—Categorical question. One inviting a distinct 
and positive statement of fact; one which 
can be answered by “yes” or “no.” In the 
plural, a series of questions, covering a par- 
ticular subject-matter, arranged in a system- 
atic and consecutive order. ` 


—Federal question. See Federal. 


—Leading question. See that title. 


—Hypothetical question. See that title. 


—Judicial question. See Judicial. 


—Political question. See Political. 
QUESTMAN, or QUESTMONGER. In old 
English law. A starter of lawsuits, or pros- 
ecutions; also a person chosen to inquire 
into abuses, especially such as relate to 
weights and measures; also a church-war- 
den. 


QUESTORES PARRICID!!. Lat. In Roman 
law. Certain officers, two in number, who 
were deputed by the comitia, as a kind of 
commission, to search out and try all cases 
of parricide and murder. They were proba- 
bly appointed annually. Maine, Anc. Law, 
870. They ceased to be appointed at an early 
period. Smith, Dict. Gr. & Rom. Antiq. 


QUESTUS EST NOBIS. Lat. A writ of 
nuisance, which, by 15 Edw. I., lay against 
him to whom a house or other thing that 
caused a nuisance descended or was alienat- 
ed; whereas, before that statute the action 
lay only against him who first levicd or caus- 
ed the nuisance to the damage of his neigh- 
bor. Cowell. 


Qui abjurat regnum amittit regnum, sed non 
regem; patriam, sed non patrem patria. 7 
Coke, 9. He who abjures the realm leaves 
the realm, but not the king; the country, 
but not the father of the country. 


Qui accusat integra fame sit, et non criminosus. 
Let. him who accuses be of clear fame, and 
not criminal: 3 Inst, 26. 
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Qui acquirit sibi acquirit hzredibus. He who 
acquires for himself acquires for his heirs. 
Tray. Lat. Max. 496. 


Qui adimit medium dirimit finem. He who 
takes away the mean destroys the end. Co. 
Litt. 161e. He that deprives a man of the 
mean by which he ought to come to a thing 


deprives him of the thing itself. Id.; Litt. 
§ 237. 
Qui aliquid statuerit, parte inaudita altera 


æquum licet dixerit, haud æquum fecerit. He 
who determines any matter without hearing 
both sides, though he may have decided right, 
has not done justice. 6 Coke, 52a; 4 Bl. 
Comm. 283. 


Qui alterius jure utitur, eodem jure uti debet. 
He who uses the right of another ought to 
use the same right. Poth. Traité De Change, 
pt. 1, €. 4, § 114; Broom, Max. 473. 


Qui approbat non reprobat. He who appro- 
bates does not reprobate, [é. e., he cannot both 
accept and reject the same thing.] 


Qui bene distinguit bene docet. 2 Inst. 470. 
He who distinguishes well teaches well. 


Qui bene interrogat bene docet. He who ques- 
tions well teaches well. 3 Bulst. 227. In- 
formation or express averment may be ef- 
fectually conveyed in the way of interroga- 
tion. Id. ~ 


Qui cadit a syllaba cadit a tota causa. He who 
fails in a syllable fails in his whole cause. 
Bract. fol, 211, 


Qui concedit aliquid, concedere videtur et id 
sine quo concessio est irrita, sine quo res ipsa 
esse non potuit. 11 Coke, 52. He who con- 


` cedes anything is considered as conceding 


that without which his concession would be 
void, without which the thing itself could 
not exist. 


Qui concedit aliquid concedit omne id sine quo 
concessio est irrita. He who grants anything 
grants everything without which the grant is 
fruitless, Jenk. Cent. p. 32, case 63. 


Qui confirmat nihil dat. He who confirms does 
not give. 2 Bouv. Inst. no. 2069. ~ 


Qui contemnit preceptum contemnit precipien- 
tem. He who contemns [contemptuously 
treats] a command contemns the party who 
gives it. 12 Coke, 97. 


Qui cum alio contrahit, vel est, vel esse debet 
non ignarus conditionis ejus. He who contracts 
with another either is or ought to be not 
ignorant of his condition. Dig. 50, 17, 19; 
Story, Confl, Laws, § 76. 


Qui dat finem, dat media ad finem necessaria. 
He who gives an end gives the means to that 
end. Commonwealth v. Andrews, 3 Mass. 
129, f 
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Qui destruit medium destruit finem. He who 
destroys the mean destroys the end. 10 Coke, 
51b; Co. Litt. 16la; Shep. Touch. 342. 


Qui doit inheriter al pere doit inheriter al fitz. 
He who would have been heir to the father 
shall be heir to the son, 2 BI. Comm. 223; 
Broom, Max. 517. . 


Qui evertit causam, evertit causatum futurum. 
He who overthrows the cause overthrows its 
future effects. 10 Coke, 51. 


Qui ex damnato coitu nascuntur inter liberos 
non computentur, Those who are born of an 
unlawful intercourse are not reckoned among 
the children. Co. Litt. 8a; Broom, Max. 519. 


Qui facit id quod plus est, facit id quod minus 
est, sed non convertitur. He who does that 
which is more does that which is less, but not 
vice versa. Bracton 2070. 


Qui facit per alium facit per se. He who acts 
through another acts himself, [i, e the acts 
of an agent are the acts of the principal.] 
Broom, Max. 818, et seq.; 1 Bl. Comm. 429; 
Story, Ag. § 440. 


Qui habet jurisdictionem absoivendi, habet ju- 
risdictionem ligandi. He who has jurisdiction 
to loosen, has jurisdiction to bind. 12 Coke, 
60. Applied to writs of prohibition and con- 
sultation, as resting on a similar foundation. 
Id. 


Qui heret in litera hzret in cortice. He who 
considers merely the letter of an instrument 
goes but skin deep into its meaning. Co. Litt. 
289; Broom, Max. 685. 


Qui ignorat quantum solvere debeat, non po- 
test improbus videre. He who does not know 
what he ought to pay, does not want probity 
in not paying. Dig. 50, 17, 99. 


QU! IMPROVIDE. A supersedeas granted 
where a writ was erroneously sued out or 
misawarded. 


Qui in jus dominiumve alterius succedit jure 
ejus uti debet. He who succeeds to the right 
or property of another ought to use his right, 
[i. e., holds it subject to the same rights and 
liabilities as attached to it in the hands of 
the assignor.] Dig. 50, 17, 177; Broom, 
Max. 473, 478. 


Qui in utero est pro jam nato habetur, quoties 
de ejus commodo queritur. He who is in the 
womb is held as already .born, whenever a 
question arises for his benefit. 


Qui jure suo utitur, nemini facit injuriam. He 
who uses his legal rights harms no one. 
Carson v. Western R. Co, 8 Gray (Mass.) 
424, See Broom, Max. 379. 


Qui jussu judicis aliquod fecerit non videtur 
dolo malo fecisse, quia, parere necesse est. 
Where a person does an act by command of 
one exercising judicial authority, the law will 


QUI IMPROVIDE 


not suppose that he acted from any wrong- 
ful or improper motive, because it was his 
bounden duty to obey. 10 Coke, 76; Broom, 
Max. 93. 


Qui male agit odit lucem. He who acts badly 
hates the light. 7 Coke, 66. 


Qui mandat ipse fecissi videtur. He who com- 
mands [a thing to be done] is held to have 
done it himself. Story, Bailm. § 147. 


Qui melius probat melius habet. He {who 
proves most recovers most. 9 Vin. Abr. 235. 


Qui molitur insidias in patriam id facit quod 
insanus nauta perforans navem in qua vehitur. 
He who betrays his country is like the insane 
sailor who bores a hole in the ship which 
carries him. 3 Inst. 36. 


Qui nascitur sine legitimo matrimonio, matrem 
sequitur. He who is born out of lawful mat- 
rimony follows the condition of the mother. 


Qui non cadunt In constantem virum vani ti- 
mores sunt estimandi.. 7 Coke, 27. Those 
fears are to be esteemed vain which do not 
affect a firm man. 


Qui non habet, ille non dat. He who has not, 
gives not. He who has nothing to give, gives 
nothing. A person cannot. convey a right 
that is not in him. If a man grant that 
which is not his, the grant is void. Shep. 
Touch, 248; Watk. Conv. 191. 


Qui non habet in ære, luat in corpore, ne quis 
peccetur impune. He who cannot pay with 
his purse must suffer in his person, lest he 
who offends should go unpunished, 2 Inst. 
173; 4 Bl, Comm, 20. 


Qui non habet potestatem alienandi habet neces- 
sitatem retinendi. Hob. 336. He who has not 
the power of alienating is obliged to retain. 


Qui non improbat, approbat. 
who does not blame, approves, 


3 Inst. 27, He 


Qui non libere veritatem pronunciat proditor 
est veritatis. He who does not freely speak 
the truth is a betrayer of the truth. 


Qui non negat fatetur. He who does not deny, 
admits. A well-known rule of pleading. 
Tray. Lat. Max. 503. 


Qui non obstat quod ebstare potest, facere vide- 
tur. He who does not prevent [a thing] which 
he can prevent, is considered to do [as doing] 
it. 2 Inst. 146. 


Qui non prohibet id quod prohibere potest as- 
sentire videtur. 2 Inst. 308. He who does 
not forbid what he is able to prevent, is con- 
sidered to assent. 


Qui non propulsat injuriam quando potest, in- 
fert. Jenk. Cent. 271. He who does not repel 
an injury when he can, induces it. 


QUI IMPROVIDE 


Qui obstruit aditum, destruit commodum. He 
who obstructs a way, passage, or entrance 
destroys a benefit or convenience. Co. Litt. 
161@. He who prevents another from enter- 
ing upon land destroys the benefit which he 


has from it, Id. 

Qui omne dicit nihil excludit. 4 Inst. 81. He 
who says all excludes nothing. 

Qui parcit nocentibus innocentes punit. Jenk. 


Cent. 133." He who spares the guilty punish- 
es the innocent. 


Qui peccat ebrius luat sobrius. He who sins 
when drunk shall be punished when sober. 
Cary, 133; Broom, Max. 17. 


Qui per alium facit per seipsum facere videtur., 
He who does a thing by an agent is consid- 
ered as doing it himself. Co. Litt. 258; 
‘Broom, Max. 817. 


Qui per fraudem agit frustra agit. 2 Rolle, 17. 
Whata man does fraudulently he does in vain. 


Qui potest et debet vetare, jubet. He who can 
and ought to forbid a thing [if he do not 
forbid it] directs it. 2 Kent, Comm. 483, note. 


Qui primum peccat ille facit rixam. Godb. He 


who sins first makes the strife. 


Qui prior est tempore potior est jure. He who 
is before in time is the better in right. Prior- 
ity in time gives preference in law. Co. Litt. 
14a; 4 Coke, 90 a. A maxim of yery extensive 
application, both at law and in equity. Broom, 
Max. 358-862; 1 Story, Eq. Jur. § 64d; Story, 
Bailm. § 312. 


Qui pro me aliquid facit nihi fecisse videtur. 
2 Inst. 501. He who does anything for me 
appears to do it to me. 


Qui providet sibì providet haredibus. He who 
provides for himself provides for his heirs. 


Qui rationem in omnibus querunt rationem sub- 
vertunt. They who seek a reason for every- 
thing subvert reason. 2 Coke, 75; Broom, 
Max, 157. 


Qui sciens solvit indebitum donandi consilio id 
videtur fecisse. One who knowingly. pays what 
is not due is supposed to have done it with 
the intention of making a gift. Walker v. 
Hill, 17 Mass. 388. 


Qui semel actionem renunciaverit amplius re- 
petere non potest. He who has once relin- 
quished his action cannot bring it again. 8 
Coke, 59a. A rule descriptive of the effect 
of a retrasit and nolle prosequi. 


Qui semel est malus, semper praesumitur esse 
malus in-eodem genere: He who is once erim- 
inal is presumed to be always criminal in 
the same kind or way. Cro. Car. 817; Best, 
Ev. 345. 


Qui sentit. commodum sentire debet et onus. 
He who receives the advantage ought also to 
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suffer the burden. 1 Coke, 99; Broom, Max. 
706-718. 


Qui sentit onus sentire debet et commodum. 
1 Coke, 994. He who bears the burden of a 
thing ought also to experience the advantage 
arising from it. ue 


Qui tacet, consentire videtur. 
lent is supposed to consent. The silence of 
a party implies his consent. Jenk. Cent. p. 
32, case 64; Broom, Max. 138, 787. 


He who is si- 


Qui- tacet consentire videtur, ubi tractatur de 
ejus commodo. 9 Mod. 38. He who is silent 
is considered ag assenting, when his interest is 
at stake. 


Qui tacet non utique fatetur, sed tamen verum 
est eum non negare. He who is silent does not 
indeed confess, but yet it is true that he does 
not deny. Dig. 50, 17, 142. 


QUI TAM. Lat. “Who as well .” An 
action brought by an informer, under a stat- 
ute which establishes a penalty for the com- 
mission or omission of a certain act, and pro- 
vides that the same shall be recoverable in 
a civil action, part of the penalty to go to 
any person who will bring such action and 
the remainder to the state or some other 
institution, is called a “qui tam action;” be- 
cause the plaintiff states that he sues as well 
for the state as for himself. See In re Bar- 
ker, 56 Vt. 14; Grover v. Morris, 738 N. Y. 
478. 


Qui tardius solvit, minus solvit. He who pays 
more tardily [than he ought] pays less [than 
he ought.] Jenk. Cent. 58. 


Qui timent, cavent vitant. They who fear, take 
care and avoid. Branch, Princ. 


Qui totum dicit nihil excipit. 
excepts nothing. 


He who says all 


Qui vult decipi, decipiatur. Let him who wish- 
es to be deceived, be deceived. Broom, Max. 
782, note; 1 De Gex, M. & G. 687, 710; Shep. 
Touch. 56. 


QUIA. Lat. Because; whereas; inasmuch 
as. 


QUIA DATUM EST NOBIS INTELLIGI. Be- 
cause it is given to us to understand. Formal 
words in old writs. 


QUIA EMPTORES. “Because the purchas- 
ers.” The title of the statute of Westm. 3, 
(18 Edw. I. c. 1.) This statute took from the 
tenants of common lords the feudal liberty 
they claimed of disposing of part of their 
lands to hold of themselves, and, instead of 
it, gaye them a general liberty to sell all 
or any part, to hold of the next superior lord, 
which they could not have done before with- 
out consent. The effect of this statuté was 
twofold: (1) To facilitate the alienation of 
fee-simple estates; and (2) to put an end to 
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the creation of any new manors, $. ¢., tenan- 
eles in fee-simple of a subject. Brown. 


QUIA ERRONICE EMANAVIT. Because it 
issued erroneously, or through mistake. A 
term in old English practice. Yel. 83. 


QUIA TIMET. Lat. Because he fears or ap- 
prehends. In equity practice. The technical 
name of a bill filed by a party who seeks 
the aid of a court of equity, because he fears 
some future probable injury to his rights. or 
interests. 2 Story, Eq. Jur. § 826; Pell v. 
McCabe (D. 0.) 254 F. 356, 357. 


QUIBBLE. A cavilling or verbal objection. 
A slight difficulty raised without necessity or 
propriety. 


QUICK. Living; alive. “Quick chattels must 
be put in pound-overt that the owner may 
give them sustenance; dead need not” 
Finch, Law, b. 2, c. 6. . 


QUICK WITH CHILD. See Quickening. 


QUICKENING. In medical jurisprudence. 
The first motion of the fetus in the womb 
felt by the mother, occurring usually about 
the middle of the term of pregnancy. See 
Com. v. Parker, 9 Mete. (Mass.) 266, 43 Am. 
Dec. 396; State v. Cooper, 22 N. J. Law, 57, 
51 Am. Dec. 248; Evans v.- People, 49 N. Y. 
89; State v. Patterson, 105 Kan. 9, 181 P. 609, 
610. 


. Quicquid acquiritur servo acquiritur domino. 
Whatever is acquired by the servant is ac- 
quired for the master.. Pull. Accts. 38, note. 
Whatever rights are acquired by an agent 
are acquired for his principal. Story, Ag. 
§ 408. 


Quicquid demonstrate rei additur satis demon- 
strate frustra est. Whatever is added to dem- 
onstrate anything already sufficiently demon- 
strated is surplusage. Dig. 33, 4,1,8; Broom, 
Max. 630. 


Quicquid est contra normam recti est injuria. 
3 Bulst. 318. Whatever is against the rule of 
right is a wrong. 


Quicquid in excessu actum est, lege prohibetur. 
2 Inst. 107. Whatever is done in excess is 
prohibited by law. 


Quicquid judicis auctoritati subjicitur novitati 
non subjicitur. Whatever is subject to the 
authority of a judge is not subject to innova- 
tion. 4 Inst. 66. 


Quicquid plantatur solo, solo cedit. Whatever 
is affixed to the soil belongs to the soil. 
Broom, Max. 401-431. 


Quicquid recipitur, recipitur secundum modum 
recipientis. Whatever is received is received 
according to the intention of the recipient. 
Broom, Max. 810;. Halkers. Max. 149; 2 
Bingh. N. O. 461; 2B. & ©. 72; 14 Sim. 522; 
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2 CL & F. 681; 2.Cr. & J. 878; 14 East, 239, 
243 c. 


Quicquid solvitur, solvitur secundum modum 
solventis; quicquid recipitur, recipitur secun- 
dum modum recipientis. Whatever money is 
paid, is paid according to the direction of the 
payer; whatever money is received, is re- 
ceived according to that of the recipient. 2 
Vern. 606; Broom, Max. 810. - 


Quicunque habet jurisdictionem ordinariam est 
illius loci ordinarius. Co. Litt. 344. Whoever 
has an ordinary jurisdiction is ordinary of 
that place. 


Quicunque jussu judicis aliquid fecerit non 
vicetur dolo malo fecisse, quia parere necesse 
est. 10 Coke, 71. Whoeyer does anything by 
the command of a judge is not reckoned to 
have done it with an evil intent, because it is 
necessary to obey. 


QUID JURIS CLAMAT. In old English 
practice. A writ which lay for the grantee 
of a reversion or remainder, where the par- 
ticular tenant’ would not attorn, for the pur- 
pose of compelling him. ‘Termes’ de la‘ Ley; 
Cowell 


QUID PRO QUO. What for what; some 
thing for something. Used in law for. the 
giving one valuable thing for another. It is 
nothing more than the mutual consideration 
which passes between the parties to a con- 
tract, and which renders it valid and binding. 
Cowell. : 


Quid sit jus, et in -quo consistit injuria, legis est 
definire, What constitutes right, and what 
injury, it is the business of the law to de 
clare. Co. Litt, 158d. 


Quid turpi- ex causa promissum est non valet. 
A promise arising out of immoral circum- 
stances is invalid. 


QUIDAM. Lat. Somebody. This term is 
used in the French law to designate a person 
whose name is not known. 


Quidquid enim sive dolo et culpa venditoris 
accidit in eo venditor: securus est. For con- 
cerning anything which occurs without deceit 
and wrong on the part of the vendor, the 
vendor is secure. Brown v. Bellows, 4 Pick, 
(Mass.) 198. 


QUIET, v. To pacify; to render secure or 
unassailable by the removal of disquieting 
causes or disputes. This is the meaning of 
the word in the phrase -“action to quiet ti- 
tle,” which is a proceeding to establish the 
plaintiff's title to land by bringing into court 
an adverse claimant and there compelling 
him either to establish his claim or be: for- 
ever after estopped from asserting it: See 
Wright v. Mattison, 18 How. 56, 15 L. Ed: 
280. 


QUIET, adj. Unmolested; tranquil; 
from interference or disturbance, 


`free- 


QUIET 


—Quiet enjoyment. A covenant, usually in- 
serted in leases and conveyances on the part 
of the grantor, promising that the tenant or 
grantee shall enjoy the possession of ‘the 
premises in peace and without disturbance, 
is called a covenant “for quiet enjoyment.” 


Quieta non movere., Not to unsettle things 
which are established. Green v. Hudson Riv- 
er R. Co., 28 Barb. (N. Y.) 9, 22. 


QUIETARE. L. Lat. To quit, acquit, dis- 
charge, or save harmless. A formal word in 
eld deeds of donation and other conveyances, 
Cowell. 


QUIETE CLAMANTIA. L. Lat. In old Eng- 
lish law. Quitclaim, Bract. fol. 330. 


QUIETE CLAMARE. L. Lat. To quitclaim 
cr renounce all pretensions of right and ti- 


tle. Bract. fols. 1, 5. 
QUIETUS. In old English law. Quit; ac- 
quitted; discharged. A word used by the 


clerk of the pipe, and auditors in the ex- 
chequer, in their acquittances: or discharges 
given to accountants; usually concluding 
with an abinde recessit quietus, (hath gone 
quit thereof,) which was called a “quietus 
est.” Cowell. 

In modern law, the word denotes an ac- 
quittance or discharge; as of an executor or 
administrator, (White v. Ditson, 140 Mass. 
351, 4 N. E. 606, 54 Am. Rep. 478,) or of a 
judge or attorney general, (8 Mod. 99.) 


QUIETUS REDDITUS. 
Quitrent. Spelman. 


In old English law. 
See Quitrent. 


Quilibet potest renunciare juri pro se introduc- 
te. Every one may renounce or relinquish 
a right introduced for his own benefit. 2 Inst. 
183; Wing. Max. p. 488, max. 123; 4 BL 
Comm. 317. 


QUILLE. In French marine law. Keel; the 
keel of a vessel. Ord. Mar, liv. 3, tit. 6, art. 
8. 


QUINQUE PORTUS. In old English law. 


The Cinque Ports, Spelman. 
QUINQUEPARTITE. Consisting of five 
parts; divided into flve parts. 

QUINSTEME, or QUINZIME. Fifteenths; 


also the fifteenth day after a festival, 
Edw. I. See Cowell. 
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QUINTAL, or KINTAL. A weight of one bun- 
dred pounds. Cowell. 


QUINTERONE. A term used in the West 
Indies to designate a person one of whose 
parents was a white person and the other 


a quadroon. Also spelled “quintroon.” See 
Daniel v. Guy, 19. Ark. 131. 
QUINTO EXACTUS. In old practice. Call- 


ed or exacted the fifth time. A return made 
by the sheriff, after a defendant had been 
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proclaimed, required, or exacted in five coun- 
ty courts successively, and failed to appear, 
upon which he was outlawed by the coroners 
of the county. 3 Bl. Comm. 283. 


QUIRE OF DOVER. In English law. A. 
record in the exchequcr, showing the tenures 
for guarding and repairing Dover Castle, 
and determining the services of the Cingue 
Ports, 3 How. State Tr. S68. 


QUIRITARIAN OWNERSHIP. In Roman 
law. Ownership held by a title recognized 
by the municipal law, in an object also recag- 
nized by that law, and in the strict character 
of a Roman citizen. “Roman law originally 
only recognized one kind of dominion, called, 
emphatically, ‘quiritary dominion.’ Gradu- 
ally, however, certain real rights arose 
which, though they failed to satisfy all the 
elements of the definition of quiritary domin- 
ion, were practically its equivalent, and re- 
ceived from the courts a similar protection. 
These real rights might fall short of quiritary 
dominion in three respects: (1) Either in re- 
spect of the persons in whom they resided; 
(2) or of the subjects to which they related; 
or (8) of the title by which they were ac- 
quired.” In the latter case, the ownership 
was called “bonitarian,” i. €., “the property 
of a Roman citizen, in a subject capable of 
quiritary property, acquired by a title not 
known to the civil law, but introduced by 
the praetor and protected by his imperium or 
supreme executive power;” e. g., where res 
mancipi had been transferred by mere tradi- 
tion. Poste’s Gaius’ Inst. 186. 


Quisquis erit qui vult juris-consuitus haberi con- 
tinuet studium, velit a quocunque doceri. Jenk. 
Cent. Whoever wishes to be a juris-consult, 
let him continually study, and desire to be 
taught by every one. 


Quisquis presumitur bonus; et semper in dubiis 
pro reo respondendum. Every one is pre- 
sumed good; and in doubtful cases the reso- 
lution should be ever for the accused. 


QUIT, v» To leave; remove from; surren- 
der possession of; as when a tenant “quits” 
the premises or receives a “notice to quit.” 
Schotter v. Carnegie Steel Co., 272 Pa. 437, 
116 A. 358, a0 Liggett v. Bertwell, 111 Neb. 
843, 198 N. W. 154. 


Notice to Quit 


A written notice given by a landlord to his 
tenant, stating that the former desires to 
repossess himself of the demised premises, 
and that the latter is required to quit and 
remove from the same at a time designated, 
either at the expiration of the term, if the 
tenant is in under a lease, or immediately, if 
the tenancy is at will or by sufferance. 


QUIT, adj. Clear; discharged; free; also 
spoken of persons absolved or acquitted of a 
charge, 
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QUITCLAIM, v. In conveyancing, To re- 
lease or relinquish a claim; to execute a deed 
of quitclaim. See Quitclaim, n. 


QUITCLAIM, n. A release or acquittance 
given to one man by another, in respect of 
any action that he has or might have against 
him. Also acquitting or giving up one’s claim 
or title. Termes de la Ley; Cowell. 


—Quitclaim deed. A deed of conveyance op- 
erating by way of release; that is, intended 
to pass any title, interest, or claim which the 
grantor may have in the premises, but not 
professing that such title is valid, nor con- 
taining any warranty or coveuants for title. 
See Hoyt v. Ketcham, 54 Conn. 60, 5 Atl. 606; 
Chew v. Kellar, 171 Mo. 215, 71 S. W. 172; 
Ely v. Stannard, 44 Conn. 528; Martin v. 
Morris, 62 Wis. 418, 22 N. W. 525; Utley v. 
Fee, 33 Kan. 688, 7 Pac. 555; Niles v. Hous- 
ton Oil Co. of Texas (Tex. Civ. App.) 191'S. 
W. 748, 752; Baldwin v. Drew (Tex. Civ. 
App.) 180 8S. W. 614, 616; Houston Oil Co. 
of Texas v. Niles (Tex. Com. App.) 255 S. W. 
604, 609; Cook v., Smith, 107 Tex. 119, 174 
S. W. 1094, 1095, 3 A. L. R. 940. 


QUITRENT. Certain established rents of 
the freeholders and ancient copyholders of 
manors are denominated “quitrents,” because 
thereby the tenant goes quit and free of all 
other services. 3 Cruise, Dig. 314. 


QUITTANCE. An abbreviation of “acquit- 
tance ;” a release, (g. v.) 


QUO ANIMO. Lat. With what intention or 
motive. Used sometimes ag a substantive, in 
lieu of the single word “animus,” design or 
motive. “The quo animo is the real subject 
of inquiry.” 1 Kent, Comm. 77. 


QUO JURE. Lat. In old English practice. 
A writ which lay for one that had land in 
which another claimed common, to compel the 
latter to show by what title he claimed it. 
Cowell; Fitzh. Nat. Brev. 128, F. 


Quo ligatur, eo dissolvitur. 2 Rolle, 21. By 
the same mode by which a thing is bound, by 
that is it released. 


QUO MINUS. Lat. A writ upon which all 
proceedings in the court of exchequer were 
formerly grounded. In it the plaintiff sug- 
gests that he is the king’s debtor, and that 
the defendant has done him the injury or 
damage complained of, quo minus suficiens 
existit, by which he is less able to pay the 
king’s debt. This was originally requisite in 
order to give jurisdiction to the court of ex- 
chequer; but now this suggestion is a mere 
form. 3 Bl. Comm. 46, 

Also, a writ which lay for him who had a 
grant of house-bote and hay-bote in another’s 
woods, against the grantor making such 
waste as that the grantee could not enjoy his 
grant. Old Nat. Brev. 148, 


QUOAD SACRA 


Quo modo quid constituitur eodem modo dis- 
solvitur. Jenk. Cent. 74. In the same man- 
ner by which anything is constituted by that 
it is dissolved. 


QUO WARRANTO. In old English practice. 
A writ, in the nature of a writ of right for 
the king, against him who claimed or usurped 
any office, franchise, er liberty, to inquire 
by what authority he supported his claim, 
in order to determine the right. It lay also 
in case of non-user, or long neglect of a 
franchise, or misuser or abuse of it; being 
a writ commanding the defendant to show 
by what warrant he exercises such a fran- 
chise, having never had any grant of it, or 
having forfeited it by neglect or abuse. 3 
Bl. Comm. 262. 

In England, and quite generally through- 
out the United States, this writ has given 
place to an “information in the nature of a 
quo warranto,” which, though in form a crim- 
inal proceeding, is in effect a civil remedy 
similar to the old writ, and is the method 
now usually employed for trying the title to 
a corporate or other franchise, or to a public 
or corporate office. See Ames v. Kansas, 111 
U. S. 449, 4 Sup. Ct. 437, 28 L. Ed. 482; Peo- 
ple v. Londoner, 13 Colo. 308, 22 Pac. 764, 
6 L. R. A. 444; State v. Owens, 63 Tex. 270; 
State v. Gleason, 12 Fla. 190; State v. Kearn, 
17 R. I. 391, 22 Atl. 1018; People v. Union 
Elevated Ry. Co., 269 Ill. 212, 110 N. E. 1, 6; 
Jarman v. Mason, 102 OKI. 278, 229 P. 459, 
460; State ex inf. Anderson ex rel. Boothe 
v. Moss, 187 Mo. App. 151, 172 8. W., 1180; 
Harkrader v, Lawrence, 190 N. C. 441, 130 8. 
E. 35; People v. Altenberg, 260 TI. 191, 103 N. 
E. 67, 68, Ann. Cas. 1914D, 272; Common- 
wealth v. American Baseball Club of Phila- 
delphia, 290 Pa. 186, 188 A. 497, 500, 53 A. 
L. R. 1027; People v. Hotz, 327 Ill. 433, 158 
N. E. 743, 745; State v. York Light & Heat. 
Co., 113 Me. 144, 93 A. 61, 62; State v. City 
cf Sarasota, 92 Fla. 563, 109 So. 473, 478: 
Klein v. Wilson & Co. (D. C.) 7 F.2d) 772, 
773; Garrett v. Cowart, 149 Ga. 557, 101 
S. E. 186, 188. 


QUOAD HOC. Lat. Astothis; with respect 
to this; so far as this in particular is con- 
cerned. 

A prohibition quoad hoc is a prohibition as 
to certain things among others. Thus, where 
a party was complained against in the ec- 
clesiastical court for matters cognizable in 
the temporal courts, a prohibition quoad these 
matters issued, i. €e., as te such matters the 
party was prohibited from prosecuting ‘his 
suit in the ecclesiastical court. Brown. 


QUOAD SACRA. Lat. As to sacred things; 
for religious purposes. 


Quocumque modo velit; quocumque modo pos- 


sit. In any way he wishes; in any way he 
can. Clason v. Bailey, 14 Johns. (N. Y.) 484, 
492. 


QUOAD SACRA 


Quod a quoque pens nomine exactum est Id 
eidem restituere nemo cogitur. That which 
has been exacted as a penalty no one is obliged 
to restore. Dig. 50, 17, 46. 


Quod ab initio non valet in tractu temporis non 
convalescet. That which is bad in its com- 
mencement improves, not by lapse of time. 
Broom, Max. 178; 4 Coke, 2. 


Quod ad. jus naturale attinet omnes homines 
zquales sunt. Al men are equal as far as the 
natural law is concerned. Dig. 50, 17, 32. 


Quod adificatur in area legata cedit legato. 
Whatever is built on ground given by will 
goes to the legatee. Broom, Max. 424. 


Quod alias bonum et justum est, si per vim vel 
fraudem petatur, malum et injustum efficitur. 
3 Coke, 78. What otherwise is good and just, 
if it be sought by force and fraud, becomes 
pad and unjust. 


Quod alias non fuit licitum, necessitas licitum 
facit. What otherwise was not lawful, neces- 
sity makes lawful. Fleta, lib. 5, e. 23, § 14. 


Quod apprfoho non reprobo. What I approve 
I do not reject. I cannot approve and reject 
at the same time. I cannot take the benefit 
of an instrument, and at the same time re- 
pudiate it. Broom, Max. 712. 


Quod attinet ad jus civile, servi pro nullis ha- 
bentur, non: tamen et jure naturali, quia, quod 
ad jus naturale -attinet, omnes. homines zquall 
‘sunt. “So far as the civil law is concerned, 
slaves are not reckoned as persons, but not 
sọ by natural law,:for,-so far as regards nat- 
ural law, all. men are equal. Dig. 50, 17, 32. 


auop. BILLA’ CASSETUR. That the bill be 
quashed. ‘The common-law form-.of a judg- 
ment sustaining a plea in abatement, where 
the proceeding -is- by: bill, i. e, by a capias 
instead of by eriginal writ. 


auoD CLERIC BENEFICIATI DE CAN- 
CELLARIA. A writ to exempt à clerk of the 
chancery: from the contribution towards the 
proctors of the clergy in parliament, etc. 
Reg. Orig. 261. ` 


QUOD CLERICI NON ELIGANTUR IN OF- 
FICIO BALLIVI, ete. A writ which lay for 
a clerk, who, by reason of some land he had, 
was made, or was about to be made, bailiff, 
peadle, Téevė, or some such officer, to obtain 


exemption from serving the office. Reg. 
Orig. 187. j 
QUOD COMPUTET. That he account. 


Judgment quod computet is à preliminary or 
interlocutory judgment given in the action 
of account-render (also in the case of cred- 
itors’ bills against an executor.or administra- 
tor,) directing that accounts be taken before 
a master or auditor. 
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Quod constat clare non debet verificari. What 
is clearly apparent need not be proved. 10 
Mod. 150. 


Quod constat curiz opere testium non indiget. 
That which appears to the court needs not 
the aid of witnesses. 2 Inst. 662. 


Quod contra legem fit pro infecto habetur. 
That which is done against law is regarded 
as not done at all. 4 Coke, 31a. 


Quod contra rationem Juris receptum est, non 
est producendum ad consequentias. That 
which has been received against the reason 
of the law is not to be drawn into a precedent. 
Dig. 1, 3, 14. 


QUOD CUM. In pleading. For that where- 
as. A form of introducing matter of induce- 
ment in certain actions, as. assumpsit and 
case, 


Quod datum est ecclesiz, datum est Deo. 2 
Inst. 2. What is given to the church is giv- 
en to God. 


Quod demonstrandi causa additur rei satis, de- 
monstratæ, frustra fit. 10 Coke, 113. What 
is added to a thing sufficiently palpable, for 
the purpose of demonstration, is vain. 


Quod dubitas, ne feceris. What you doubt of, 
do not do. In a case of moment, especially 
in cases of life, it is safest to hold that in 
practice which hath least doubt and danger. 
1 Hale, P. ©. 300. 


QUOD EI DEFORCEAT. In English law. 
The name of a writ given by St. Westm. 2, 13 
Edw. I. c. 4, to the owners of a particular 
estate, as for life, in dower, by the curtesy, 
or in fee-tail, who were barred of the right 
of possession by a recovery had against them 
through their default or nonappearance in 
a possessory action, by which the right was 
restored to him who had been thus unwarily 
deforced by his own default. 3 Bl. Comm. 
193. 


Quod enim semel aut bis existit, pretereunt 
legislatores. That which never happens but 
once or twice, legislators pass by. Dig. 1, 
3, 17. o 


Quod est ex necessitate nunquam introducitur, 
nisi quando necessarium. 2 Rolle, 502. That 
which is of necessity is neyer introduced, un- 
less when necessary. 


Quod est inconyėniens aut contra rationem non 
permissum est in lege. Co, Litt. 178e. That 
which is inconvenient or against reason is. 
not permissible in law. 


Quod est. necessarlum est licitum. What is 
necessary is lawful, Jenk.-Cent. p. 76, case 
45." l = 


Quod factum est, sum in obscuro sit, ex, affeo- 
tione cujusque , capit interpretationem. When 


. there is doubt about an-act, it receives inter-. 
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pretation from the (known) feelings of the 
actor. Dig. 50, 17, 68, 1. 


Quod fieri debet facile presumitur, Halk, 153, 
That which ought to be done is easily pre 
sumed. 


Quod fieri non debet, factum valet. That which 
ought not to be done, when done, is valid. 
Broom, Max. 182. 


QUOD FUIT CONCESSUM. Which was 
granted. A phrase in the reports, signifying 
that an argument or point made was conceded 
or acquiesced in by the court. 


Quod in jure scripto “jus” appellatur, id in lege 
Anglia “rectum” esse dicitur. What in the 
civil law is called “jus,” in the law of England 
is said to be “rectum,” (right.) Oo. Litt. 260; 
Fleta, 1. 6, ¢ 1, § 1. 


Quod in minori valet valebit in majori; et quod 
in majori non valet nec valebit in minori. Co. 
Litt. 260a. That which is valid in the less 
shall be valid in the greater; and that which 
is not valid in the greater shall neither be 
valid in the less. 


Quod in uno similium valet valebit in altero. 
That which is effectual in one of two like 
things shall be effectual in the other. Co. 
Litt. 191a. 


Quod inconsulto fecimus, consultius revocemus. 
Jenk. Vent. 116. What we have done without 
due consideration, upon better consideration 
we may revoke. 


Quod initio non valet, tractu temporis non valet. 
A thing void in the beginning does not become 
valid by lapse of time. . 


Quod initio vitiosum est non potest tractu tem- 
poris convalescere. That which is void from 
the beginning cannot become valid by lapse 
of time. Dig. 50, 17, 29. 


Quod ipsis qui contraxerunt obstat, et succes- 
soribus eorum chstabit. That which bars those 
who have made a contract will bar their suc- 
cessors also. Dig. 50, 17, 143. 


QUOD JUSSU. Lat. In the civil law. The 
name of an action given to one who had con- 
tracted with‘a son or slave, by order of the 
father or master, to compel such father or 
master to stand to the agreement. BHallifax, 
Civil Law, b. 3, c. 2, no. 3; Inst. 4, 7, 1. 


Quod jussu alterius solvitur pro eo est quasi 
ipsi solutum esset. That which is paid by the 
order of another is the same as though it were 
paid to himself. Dig. 50, 17, 180. 


Quod meum est sine facto meo vel defectu meo 
amitti vel in alium transferri non potest. That 
which is mine cannot be lost or transferred 
to another without my alienation or forfei- 
ture. Broom, Max. 465. 


Quod meum est -sine me auferri non potest. 
That which is mine cannot be taken away 


QUOD NOTA 


without me, [without my assert.) Jenk. Cent. 
p. 251, case 41. 


Quod minus est In obligationem videtur deduc- 
tum. That which is the less is held to be 
imported into the contract; (e. g., A offers to 
hire B.’s house at six hundred dollars, at the 
same time B. offers to let it for five hundred 
dollars; the contract is for five hundred dol- 
lars.) 1 Story, Cont, 481. 


Quod naturalis ratio inter omnes hominés con- 
stituit, vocatur jus gentium. That which nat- 
ural reason has established among all men 
is called the “law of nations.” 1 Bl. Comm. 
43; Dig. 1, 1, 9; Inst. 1, 2, 1. 


Quod necessarie intelligitur non deest 1 Bulst. 
71. That which is necessarily understood is 
not wanting. 


Quod necessitas cogit, defendit. Hale, P. C. 
54. That which necessity compels, it justifies. 


Quod non apparet non est; et non apparet 
judicialiter ante judicium. 2 Inst. 479. That 
which appears not is not; and nothing ap- 
pears judicially before judgment. 


Quod non capit Christus, capit fiscus. What 
Christ [the church] does not take the treasury 
takes. Goods of a felo de se go to the king. 
A maxim in old English law. Yearb. P. 19 
Hen. VI. 1. i 


QUOD NON FUIT NEGATUM. Which was 
not denied. A phrase found in the old re- 
ports, signifying that an argument or propo- 
sition was not denied or controverted by the 
court. Latch, 213. 


Quod non habet principium non habet finem. 
Wing. Max. 79; Co. Litt. 345a. That which 
has not beginning has not end. 


Quod non legitur, non creditur. What is not 
read is not believed. 4 Coke, 304. - f 


Quod non valet in principali, in accessorio: seu 
consequenti non valebit; et quod non valet in 
magis propinguo non valebit in magis remoto. 
8 Coke, 78. That which is not good against 
the principal will not be good as to acces- 
sories or consequences; and that which is 
not of force in regard to things near it will 
not be of force in regard to things remote 
from it. 


QUOD NOTA. Which note; which mark. 
A reporter’s note in the old books, directing 
attention to a point orrule. Dyer, 23. 


Quod nullius esse potest. id ut alicujus fieret 
nulla obligatio valet efficere. No agreement 
can avail to make that the property of any 
one which cannot be acquired as property. 
Dig. 50, 17, 182. 


Quod nullius est, est domini regis. That which 


is the property of nobody belongs to our lord 


the king. 
354. 


Fleta, lib. 1, e 8; Broom, Max. 


QUOD NOTA 


Quod nutiius est, id ratione naturali occupanti 
conceditur. That which is the property of 
no- one is, by natural reason, given to the 
[first] occupant. Dig. 41, 1,3; Inst. 2, 1, 12. 
Adopted in the common law. 2 Bl. Comm. 
258. 


Quod nullum est, nullum producit effectum. 
That which is null produces no effect, Tray. 
Leg. Max. 519. 


Quod omnes tangit ab omnibus debet suppor- . 


tari. That which touches or concerns all 
ought to be supported by all. 3 How. State 
Tr. 878, 1087. . 


QUOD PARTES REPLACITENT. That the 
parties do replead. The form of the judg- 
ment on award of a repleader. 2 Salk. 579. 


QUOD PARTITIO FIAT. That partition be 
made. The name of the judgment in a suit 
for partition, directing that a partition be 
effected. 


Quod pendet non est pro eo quasi sit. What is 
in suspense is considered as not existing dur- 
ing such suspense. Dig. 50, 17, 169, 1. 


Quod per me non possum, nec per alium. What 
I cannot do by myself, I cannot by another. 
4 Coke, 246; 11 Coke, 87a. 


Quod per recordum probatum, non debt esse 
negatum. What is proved by record ought 
not to be denied. 


QUOD PERMITTAT. That he permit. In 
old English law. A writ which lay for the 
heir of him that was disseised of his common 
of pasture, against the heir of the disseisor. 
Cowell. 


QUOD PERMITTAT PROSTERNERE. That 
he permit to abate. In old practice. <A writ, 
in the nature of a writ of right, which lay to 
abate a nuisance. 3 Bl. Comm. 221. And see 
Conhocton Stone Road v. Buffalo, ete., R. Co., 
51 N. Y. 579, 10 Am. Rep. 646; Powell v. 
Furniture Co., 84 W. Va. 804, 12 8. E. 1085, 12 
L. R. A. 53; Miller v. Truehart, 4 Leigh (Va.) 
OTT. 


QUOD PERSONA NEC PREBENDARIIL, ete. 
A writ which lay for spiritual persons, dis- 
trained in their spiritual possessions, for pay- 
ment of a fifteenth with the rest of the parish. 
Fitzh. Nat. Brev. 175. Obsolete. 


‘Quod populus postremum Jussit, id jus ratum 
esto. What the people have last enacted, 
let that be the established law. <A law of the 
Twelve Tables, the principle of which is still 
recognized. i Bl. Comm. 89. 


Quod primum est intentione ultimum est in 
operatione. That which is first in intention 
is last In operation. Bac. Max. 


Quod principi placuit, legis habet vigorem; ut 
pote cum lege regia, que de imperio ejus lata est, 
populus ef et in eum omne suem imperium et 
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potestatem conferat. The will of the emperor 
has the force of law; for, by the royal law 
which has been made concerning his authori- 
ty, the people have conferred upon him all its 
sovereignty and power. Dig. 1. 4. 1; Inst. 
1.2.1; Fleta, 1l. 1, c. 17, § 7; Brac. 107; Bel- 
den, Diss, ad Flet. c. 3, § 2. 


Quod prius est verius est; et quod prius est 
tempore potius est jure. Co. Litt. 347. What 
is first is true; and what is first in time is 
better in law. 


Quod pro minore licitum est et pro majore li- 
citum est. 8& Coke, 43. That which is lawful 
as to the minor is lawful as to the major. 


QUOD PROSTRAVIT. That he do abate. 
The name of a judgment upon an indictment 
for a nuisance, that the defendant abate such 
nuisance. 


Quod pure debetur presenti die debetur. That 
which is due unconditionally is due now. 
Tray. Leg. Max. 519. 


Qued quis ex culpa sua damnum sentit non in- 
telligitur damnum sentire. The damage which 
one experiences from his own fault is not con- 
sidered as his damage. Dig. 50, 17, 208. 


Quod quis sciens indebitum debit hac mente, ut 
postea repeteret, repetere non potest. That 
which one has given, knowing it not to be due, 
with the intention of redemanding it, he can- 
not recover back. Dig. 12, 6, 50. 


Quod quisquis norit in hoc se exerceat. Let 
every one employ himself in what he knows. 
11 Coke, 10. 


QUOD RECUPERET. That he recover, 
The ordinary form of judgments for the 
plaintiff in actions at law, 1 Archb. Pr. K. 
B. 225; 1 Burrill, Pr. 246. 


Quod remedio destituitur ipsa re vatet si culpa 
absit. That which is without remedy avails 
of itself, if there be no fault in the party 
seeking to enforce it. Broom, Max. 212. 


Quod semel aut bis existit preterunt legisla- 


tores. Legislators pass over what happens 
[only] once or twice. Dig. 1, 3, 6; Broom, 
Max. 46. 


Quod semel meum est amplius meum esse non 
potest. Co. Litt. 493. What is once mine 
cannot be more fully mine. 


Quod semel placuit in electione, amplius displi- 
cere non potest. Co. Litt. 146. What a party 
has once determined, in a case where he has 
an election, cannot afterwards be disavowed. 


QUOD SI CONTINGAT. That if it happen. 
Words by which a condition might formerly 
be created in a deed. Litt.. § 330. 


Quod solo inadificatur solo cedit. Whatever is 
built on the seil is an accessory of the soil. 
Inst. 2. 1.29; 16 Mass. 449; 2 Bouv. Inst. n. 
1571, i f 
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Quod sub certa forma concessum vel reserva- 
tum est non trahitur ad valorem vel compensa- 
tionem. That which is granted or reserved 
under a certain form is not [permitted to be] 
drawn into valuation or compensation. Bac. 
Max. 26, reg. 4. That which is granted or 
reserved in a certain specified form must 
be taken as it is granted, and will not be per- 
mitted to be made the subject of any adjust- 
ment or compensation on the part of the gran- 
tee. Ex parte Miller, 2 Hill (N. Y.) 423. 


Quod subintelligitur non deest. What is un- 
derstood is not wanting. 2 Ld. Raym. 832. 


Quod tacite intelligitur deesse non videtur. 
What is tacitly understood is not considered 
` to be wanting. 4 Coke, 22a. 


Qvod vanum et inutile est, lex non requirit. 
Co. Litt. 319. The law requires not what is 
vain and useless. 


Quod vero contra rationem juris receptum est, 
non est producendum ad consequentias. But 
that which has been admitted contrary to the 
reason of the law, ought not to be drawn into 
precedents. Dig. 1. 3.14; Broom, Max. 158. 


QUOD VIDE. Which see. A direction to the 
reader to look to another part of the book, 
or to another book, there named, for further 
information.. Usually abbreviated’ “g. v.” 


Quod voluit non dixit. What he intended he 
did not say, or express. An answer some- 
times made in overruling an argument that 
the law-maker or testator meant so and so. 
1 Kent, Comm. 468, note; Mann v. Mann’s 
Ex’rs, 1 Johns. Ch. (N. Y.) 285. 


Quodcunque aliquis ob tutelam corporis sui fe- 
cerit, jure id fecisse videtur. 2 Inst. 590. 
Whatever any one does in defense of his per- 
son, that he is considered to have done Ie- 
gally. 


Quodque dissolvitur eodem modo quo ligatur. 
2 Rolle, 39. In the same manner that a thing 
is bound, in the same manner it is unbound. 


QUONIAM ATTACHIAMENTA. (Since the 
attachments.) One of the oldest books in the 
Scotch law. So called from the two first 
words of the volume. Jacob; Whishaw. 


QUORUM. A majority of the entire body; 
€. g., a quorum of a state supreme court. 
Mountain States Telephone & Telegraph Co. 
v. People, 190 P. 513, 517, 68 Colo. 487. 

When a committee, board of directors, meeting of 
shareholders, legislative or other body of persons 
cannot act unless å certain number at least of them 
are present, that number is called a “quorum.” 
Sweet. In the absence of any law or rule fixing the 
quorum, it consists of a majority of those entitled to 
act. Sea Ex parte Willcocks, 7 Cow. (N. Y.) 409, 17 
Am. Dec. 525; State v. Wilkesville Tp., 20 Ohio St. 
293; Heiskell v. Baltimore, 65 Md. 125, 4 A. 116, 57 
Am. Rep. 308; Snider v. Rinehart, 18 Colo, 18, 31 P, 
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QUOTIENT VERDICT 


716; In re Webster Loose Leaf Filing Co. (D. O.) 
240 F. 779, 784; Seiler v. O’Maley, 190 Ky. 190, 227 
S. W. 141, 142; Beale v. Columbia Securities Co., 258 
Mass. 326, 152 N. E. 703; Cobb & Gregory v. Dies 
(Tex. Civ. App.) 2038 S. W. 438, 440; Pollard v. 
Gregg, 77 N. H. 190, $0 A. 176; Dalton v. Allen, 110 
Tex. 68, 215 S. W. 439, 440; State v. Birbiglia, 149 La. 
4, 88 So. 533, 540; State v. Goodwyn, 83 W. Va. 255, 98 
S. E. 577, 678. 


Justices of the Quorum 


In English law, those justices of the pedce 
whose presence at a session is necessary to 
make a lawful bench. All the justices of the 
peace for a county are named and appointed 
in one commission, which authorizes them all, 
jointly and severally, to keep the peace, but 
provides that some particular named justic- 
es or one of them shall always be present 
when business is to be transacted, the an- 
cient Latin phrase being “quorum unum A. 
B. esse volumus.” These designated persons 
are the “justices of the quorum.” But the 
distinction is long since obsolete. See i BI. 
Comm. 351; Snider v. Rinehart, 18 Colo. 18, 
81 Pac. 716; Gilbert v. Sweetser, 4 Me. 484. 


Quorum pratextu nec auget nec minuit senten- 
tiam, sed tantum confirmat premissa. Plowd. 
52, “Quorum pretertw”’ neither increases 
nor diminishes a sentence, but only confirms 
that which went before. 


QUOT. In old Scotch law. A twentieth 
part of the movable estate of a person dying, 
which was due to the bishop of the diocese 
within which the person resided. Bell. 


QUOTA. A proportional part or share, the 
proportional part of a demand or liability, 
falling upon each of those who are collec- 
tively responsible for the whole. 


QUOTATION. The production to a court 
or judge of the exact language of a statute, 
precedent, or other authority, in support of 
an argument or proposition advanced. 

The transcription of part of a literary 
composition into another book or writing. 

A statement of the market price of one 
or more commodities; or the price specified 
to a correspondent. 


Quotiens dubia interpretatio libertatis est, se- 
cundum libertatem respondendum erit. When- 
ever there is a doubt between liberty and 
slavery, the decision must be in favor of lib- 
erty. Dig. 50. 17. 20, 


Quotiens idem sermo duas sententias exprimit, 
ea potissimúm accipiatur, que rei gerendæ ap- 
tior est. Whenever the same words express 
two meanings, that is to be taken which is 
the better fitted for carrying out the proposed 
end. Dig. 50. 17. 67. 


QUOTIENT VERDICT. A money verdict the 
amount of which is fixed by the following 
process; Each juror writes down the sum he 


QUOTIENT VERDICT 


wishes to award by the verdict; these 
amounts are all added together, and the to- 
tal is divided by twelve, (the number of the 
jurors,) and the quotient stands as the ver- 
dict of the jury by their agreement. See 
Hamilton v. Owego Waterworks, 22 App. 
Div. 573, 48 N. Y. Supp. 106; Moses v. Rail- 
road Co., 3 Misc. Rep. 822, 23 N. Y. Supp. 23. 


Quoties dubia interpretatio libertatis est, se- 
cundum libertatem respondendum erit. When- 
ever the interpretation of liberty is doubt- 
ful, the answer should be on the side of lib- 
erty. Dig. 50, 17, 20. 


Quoties idem sermo dyas sententias exprimit, 
ea potissimum excipiatur, quæ rei gerendæ ap- 
tior est. Whenever the same language ex- 
presses two meanings that should be adopted 
which is the better fitted for carrying out the 
subject-matter, Dig. 50, 17, 67. 


Quoties in stipulationibus. ambigua oratio est, 
commodissimum est id accipi quo res de qua 
agitur in tuto sit. Whenever the language of 
stipulations is ambiguous, it is most fitting 
that that [sense] should be taken by which 
the subject-matter may be protected. Dig. 
45, 1, 80. 


Quoties In verbis nulla est ambiguitas, ibi nulla 
expositio contra verba fienda est. Co. Litt. 
147. When in the words there is no ambig- 
uity, then no exposition contrary to the 
words is to be made. 
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QUOTUPLEX. Of how many kinds; how 
many fold. A term of frequent occurrence 
in Sheppard’s Touchstone. 


QUOUSQUE. Lat. How long; how far; 
until. In old conveyances it is used as a 
word of limitation. 10 Coke, 41. 


QUOVIS MODO. Lat. In ‘whatever manner. 


Quum de lucro duorum quzratur, melior est 
causa possidentis. When the question is as to 
the gain of two persons, the title of the par- 
ty in possession is the better one. Dig. 50, 
17, 126, 2. 


Quum in testamento ambigue aut etiam per- 
peram scriptum est, benigne interpretari et se- 
cundum id quod credible et cogitatum, creden- 
dum est. When in a will an ambiguous or 
even an erroneous expression occurs, it 
should be construed liberally and in accord- 
ance with what is thought the probable 
meaning of the testator, Dig. 34, 5, 24; 
Broom, Max. 4387. - 


Quum principalis causa non consistit ne ea 
quidem. que sequuntur locum habent. When 
the principal does not hold, the incidents 
thereof ought not to obtain. Broom, Max. 
496. : 


Quum guod ago non valet ut ago, valeat quan- 
tum valere potest. 1 Vent. 216. When what 
I do is of no force as to the purpose for which 
I do it, let it be of force to as great a degree 
as it can, 
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R. In the signatures. of royal persons, “R.” 
is an abbreviation for “rex” (king) or “regina” 
(queen.) In descriptions of land, according 
to the divisions of the governmental survey, 
it stands for “range.” Ottumwa, ete., R. Co. 
v. MeWilliams, 71 Iowa, 164, 32 N. W. 315. 


R. G. An abbreviation for Regula General- 
is, a general rule or order of court; or for 
the plural of the same. 


R. L. This abbreviation may stand either 
for “Revised Laws” or “Roman law.” 


R. S. An abbreviation for “Revised Stat- 


utes.” 


RACE. The term primarily means an ethni- 
cal: stock; a great division of mankind havy- 
ing. in common. certain distinguishing physi- 
eal peculiarities constituting a comprehen- 
sive class appearing to be derived from a dis- 
tinct primitive source. A tribal or national 
stock, a division or subdivision of one of the 
great racial stocks of mankind distinguish- 
ed by minor peculiarities. The word “race” 
connotes descent; In re Halladjian (C. ©.) 
174 Fed, 834; Ex parte (Ng.) Fung Sing (D. 
C.) 6 F.2d) 670. 


RACE-WAY. An artificial canal dug in thé 
earth; a channel cut in the ground. Wilder 
v. De Cou, 26 Minn. 17, 1 N. W. 48. The 
channel for the current that drives a water- 
wheel. Webster. 


RACHAT. In French law. The right of re- 
purchase which, in English and American 
law, the vendor may reserve to himself. It 
is also called “réméré.” Brown. 


RACHATER. L. Fr. To redeem; to repur- 
chase, (or buy back.) Kelham, 
RACHETUM. In Scotch law. Ransom; 


corresponding to Saxon “weregild,” a pecun- 
iary composition for.an offense. Skene; Ja- 
cob, 


RACHIMBURGII. In the legal polity of the 
Salians and Ripuarians and other Germanic 
peoples, this name was given to the judges 
or assessors who sat with the count in his 
mallum, (court,) and were generally associ- 
ated with him in other matters. Spelman. 


RACK. An engine of torture anciently used 
in the inquisitorial method of examining 
persons charged with crime, the office of 
which was to break the limbs or dislocate 
the joints. 

RACK-RENT.. A rent of the full value of 
the tenement, or near it. 2 Bl. Comm. 43. 


RACK-VINTAGE. Wines drawn from the 
lees. Cowell. 


RADICALS. A ‘political party. The term 
arose in England, in 1818, when the popular 
leaders, Hunt, Cartwright, and others, 
sought to obtain a radical reform in the rep- 
resentative system of parliament. Boling- 
broke (Disc. Parties, Let. 18) employs the 
term in its present accepted sense: “Such a 
remedy might have wrought a radical cure 
of the evil that threatens our constitution,” 
ete. Wharton, f 


RADIUS, A straight line drawn from the 
centre of a circle to any point of the circum- 
ference. Its length is half the diameter of 
that circle, or is the space between the centre 
and the circumference. State v. Berard, 40 
La. Ann, 174, 3 South. 463; Sacks v. Legg, 
219 Ill. App. 144, 148; Skolnick v. Orth, 84 
Misc. Rep. 71, 145 N. Y. S. 961, 962. 


RADOUR. 
In French Law 


A term including the repairs made to a 
ship, and a fresh supply of furniture and vict- 
uals, munitions, and other provisions re- 
quired for the voyage. Pardessus, n, 602, 


RAFFLE. A kind of lottery in which sev- 
eral persons pay, in shares, the value of 
something put up as a stake, and then deter- 
mine by chance (as by casting dice) which 
one of them shall become the sole possessor 
of it. Webster; Prendergast v. State, 41 
Tex. Cr. R. 358, 57 S. W. 850; State v. Ken- 
non, 21 Mo. 264; People v. American Art Un- 
ion, 7 N. Y. 241. 

A raffle may be described. as a species of 
“adventure or hazard,” but is held not to be 
a lottery. State v. Pinchback, 2 Mill, Const. 
(S. C.) 180. 


RAGEMAN. A statute, so called, of justices 
assigned by Edward I. and his council, to go 
a circuit through all England, and to hear 
and determine all complaints of injuries done 
within five years next before Michaelmas, in 
the fourth year of his reign. Spelman.. 

Also a rule, form, regimen, or precedent. 


RAGMAN’S ROLL, or RAGIMUND’S ROLL. 
A roll, called from one Ragimund or Ragi- 
mont, a legate in Scotland, who, summoning 
all the beneficed clergymen in that kingdom, 
caused. them on oath to give in the true val- 
ue of their benefices, according to which 
they were afterwards taxed by the court-of 
Rome. Wharton. 


RAIL CHAIR. A device used where the ends 
of rails come together; it holds the separate 
rails firmly together and in alignment and 
so gives them the effect of being one contin- 
uous rail. Railroad Supply Co. v. Hart 
Steel Co. (0. C. A.) 222 F, 261, 269. ` 


RAILROAD 


RAILROAD, v.. With respect to legislation, 
to “railroad” means to force through legisla- 
tion over the objection of a minority. Roane 
v. Columbian Pub. Co., 126 Wash. 416, 218 P. 
213, 214. 


RAILROAD, n. A road or way on which 
iron or steel rails are laid for wheels to run 
on, for the conveyance of heavy loads in cars 
or carriages propelled by steam or other mo- 
tive power; a road or way on which iron 
rails are laid for transportation purposes, as 
incident to the possession or ownership of 
which important franchises and rights af- 
fecting the .public are attached. The word 
“railway” is commonly of equivalent import. 
New Deemer Mfg. Co. v. Kilpatrick, 129 
Miss. 268, 92 So. 71, 73; People ex rel. Dex- 
ter Sulphite Pulp & Paper Co. v. Hughes, 216 
App. Div. 626, 215 N. Y. 8. 710, 713; Mus- 
kogee Electric Traction Co. v. Doering, 70 
Okl. 21, 172 P. 798, 794, 2 A. L. R. 94. 

An enterprise created and operated to car- 
ry on a fixed track passengers and freight, or 
passengers or freight, for rates or tolls, with- 
out discrimination as to those who demand 
transportation. Bradley v. Degnon Con- 
tracting Co., 224 N. Y. 60, 120 N. E. 89, 91. 


The term “railroad” or “railway” may in a broad 
sense include all structures which are necessary to 
operation of railroad. Smith v. Northern Pac, Ry. 
Co., 50 Mont. 529, 148 P. 393, 394. 

Whether or not “railroad” includes roads operated 
by horse-power, electricity, cable-lines, etc, will 
generally depend upon the context of the statute 
in which it is found. The decisions on this point 
are at variance. Frisco Lumber Co. v. Spivey, 40 
OI. 633, 140 P. 157, 158; Morgan v. Grande Ronde 
Lumber Co., 76 Or. 440, 148 P. 1122, 1123; Buckner 
v. Madison County R. Co., 164 N. C. 201, & S. E. 225, 
226; Union Traction Co. v. Anderson, 146 Tenn. 476, 
242 S. W. 876, 878, 25 A. L. R. 1496; Shrader v. Steu- 
benville, East Liverpool & Beaver Valley Traction 
Co., 84 W. Va. 1, 99 S. E. 207, 209; Hocking Valley Ry, 
Co. v. Public Utilities Commission, 107 Ohio St. 48, 
140 N. E. 667, 668; Omaha & C. B. St. Ry. v. In- 
terstate Com. Com., 33 S. Ct. 390, 891, 230 U. S. 324, 
57 L. Ed. 1501, 46 L. R. A. (N. S5.) 385; Stark v. 
Wilson, 114 Kan. 459, 219 P. 507, 508. 

Railroad is usually limited to roads for heavy 
steam transportation and also to steam roads par- 
tially or wholly electrified or roads for heavy traffic 
designed originally for electric traction. The lighter 
electric street-car lines and the like are usually 
termed railways. In Great Britain and the British 
colonies, except Canada, all such roads, whether for 
heavy or light traffic, are usually called railways, 
Webster, Dict. 


s 


Branch Railroad 


A road connected with the main line, not - 


ag a mere incident thereto, to facilitate the 
business of the main line, but to do a busi- 
ness of its own by transporting persons and: 
property to and from places not reached by 
‘the main line. Illinois Cent. R. Co. v. East 


Sioux Falls Quarry Co., 33 8. D. 63, 144 N. 


W. 124, 726. 


1492 


Railroad Car 


Any vehicle constructed for operation over 
railroad tracks. State v. Tardiff, 111 Me. 
552, 90 A. 424, L. R. A. 19154A, 817. 


Railroad Commission 


A body of commissioners, appointed in sev- 
eral of the states, to regulate railway traffic 
within the state, with power, generally, to 
regulate and fix rates, see to the enforcement 
of police ordinances, and sometimes assess 
the property of railroads for taxation. See 
Southern Pac. Co. v. Board of Railroad 
Com’rs (C. C.) 78 Fed. 252. 


Railroad Property 


The property which is essential to a rail- 
read company to enable it to discharge its 
functions and duties as a common earrier by 
rail. It includes the road bed, right of way, 
tracks, bridges, stations, rolling stock, and. 
such like property. Northern Pac. R. Co. v. 
Walker (C. C.) 47 Fed. 681. 


Railroad Relief Funds 


A term applied to funds raised by periodi- 
eal contributions of corporation employees, 
or by them jointly with the corporation, for 
the purpose of providing relief to the em- 
ployees in case of injury, and the payment 
of money to their families in case of death, 
in the service. 


RAILWAY. In law, this term is usually of 
exactly equivalent import to “railroad” (q. v.}. 
See State v, Brin, 30 Minn. 522, 16 N. W. 
406; Millvale Borough v. Evergreen Ry. Co., 
131 Pa. 1, 18 Atl. 993, 7 L. R. A. 369; Mas- 
sachusetts L. & T. Co. v. Hamilton, 32 ©. C. 
A. 46, 88 Fed. 592. 


Interurban Railways 


Intermediate between street railways 
within a municipality which are intended 
merely for local convenience and to facilitate 
travel from point to point within the munic- 
ipality or the suburban districts immediate- 
ly adjacent thereto, and the steam railroad 
intended for general commerce between the 
different cities and places with respect to 
distance, a species of railroad has been de- 
veloped by the use of electric power which 
embraces some of the characteristics of both 
the ordinary “street railway” and the gen- 
eral steam or commercial railway and are 
denominated interurban railways. Hartzell 
v. Alton, Granite & St. Louis Traction Co., 
263 Ill. 205, 104 N. E. 1080, 1081. 


Railway Commissioners 


A body of three commissioners appointed 
under the English regulation of railways act, 
1878, principally to enforce the provisions of 
the railway and canal traffic act, 1854, by 
compelling railway and canal companies to 
give reasonable facilities for.traffic, to abstatu 
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from giving unreasonable preference to any 
company or person, and to forward through 
traffic at through rates. They also have the 
supervision of working agreements between 
companies. Sweet. 


Street Railway 


One constructed and operated on or along 
the streets of a city or town to carry persons 
from one point to another in such city or 
town, or to and from its suburbs. It is pe- 
culiarly to accommodate people in cities and 
towns; its tracks are ordinarily laid to con- 
form to street grades, its cars yun at short 
intervals, stopping at street crossings to re- 
ceive and discharge passengers, and its busi- 
ness is confined to the carriage of passengers 
and not freight. Muskogee Electric Traction 
Co. v. Deehring, T0 Okl. 21, 172 P. 793, 795, 
2 A. L. R 94; Des Moines City Ry. Co. v. 
City of Des Moines, 183 Iowa, 1261, 159 N. W. 
450, 455, L. R. A. 1918D, 839; Hartzell v. Al- 
ton, Granite & St. Louis Traction Co., 263 IL. 
205, 104 N. E. 1080, 1081; Hartzell v. Alton, 
Granite & St. Louis Traction Co., 183 Ill. App. 
641, 645; Gulfport & Mississippi Coast Trac- 
tion Co. v. Robertson, 129 Miss. 322, 92 So. 
251, 232; South Covington & C. St. Ry. Co. 
v. Commonwealth, 181 Ky. 449, 205 S. W. 608, 
605; Kirkpatrick v. Piedmont Traction Co., 
170 N. C. 477, 87 8. E. 232, 283; Alabama 
Power Co, v. Holmes, 202 Ala. 356, 80 S0. 438, 
439; Perey v. Lewiston, A. & W. St. Ry., 113 
Me. 106, 93 A. 43, 45. An enterprise created 
and operated to carry on a fixed track pas- 
sengers and freight, or passengers or freight, 
for rates or tolls, without discrimination as 
to those who demand transportation. Brad- 
ley v. Degnon Contracting Co., 224 N. Y. 60, 
120 N. E. 89, 91. The term “street railroad” 
is used interchangeably with “street railway.” 
Metropolitan West Side Electric Ry. Co. v. 
City of Chicago, 261 Tl. 624, 104 N. E..165, 
167. 
from “railway,” meaning one of those larger 
institutions employed in general freight and 
passenger traffic from one city, town, or 
place to another, and usually denominated 
“commercial railways,” while a “street rail- 
way” is built upon streets and avenues for 
the accommodation of street traffic. Anhalt 
v. Waterloo, C. F. & N. Ry. Co., 166 Iowa, 
479, 147 N. W. 928, 931. See Railroad. 
“Street railway” may include both urban and 
interurban lines, City of Milwaukee v. Rail- 
road Commission of Wisconsin, 169 Wis. 559, 
173 N. W. 829, 330. See, also, Interurbau 
Railways. 


RAIN-WATER. The- water which naturally 
falls from the clouds. 


RAINY DAYS. Where a charter party (a 
cargo of wheat) provided that rainy days 
should not be counted as lay days, it excludes 
only rainy days on which, with reference to 
the facilities of the port in the way of cév- 
ered docks, ete., the cargo could not be safe- 


The term is sometimes distinguished. 


RANCHO 


ly landed. Kerr v, Schwaner, 101 ©. C. A. 
285, 177 Fed. 659. 


RAISE. To create. A use may be raised; 
i e„ àa use may be created. Also to infer; 
to create or bring to light by construction or 
interpretation. 


RAISE A PRESUMPTION. To give occasion 
or ground for a presumption; to be of such a 
character, or to be attended with such cir- 
cumstances, as to justify an inference or pre- 
sumption of law. Thus, a person’s silence, 
in some instances, will “raise a presumption” 
of his consent to what is done. 


RAISE AN ISSUE. To bring pleadings to 
an issue; to have the effect of producing an 
issue between the parties pleading in an ac- 
tion, 


RAISE REVENUE. To levy a tax, as a 
means of collecting revenue; to bring togeth- 
er, collect, or levy revenue The phrase does 
not imply an increase of revenue. Perry 
County v. Selma, ete., R. Co., 58 Ala. 55T. 


RAISING A PROMISE The act of the law 
in extracting from the facts and circumstance- 
es of a particular transaction a promise which 
was implicit therein, and postulating it as a 
ground of legal liability. 


RAISING A USE. Creating, establishing, or 
calling into existence a use. Thus, if a man 
conveyed land to another in fee, without any 
consideration, equity would presume that he 
meant it to be to the use of himself, and 
would therefore, raise an implied use for his 
benefit. Brown. 


RAISING AN ACTION, in Scotland, is the 
institution of an action or suit. 


RAISING MONEY. To raise money is to 
realize money by subscription, loan, or other- 
wise. New York & R. Cement Co. v. Davis, 
173 N. Y. 235, 66 N. E. 9; New London Lit- 
erary Inst. v. Prescott, 40 N. H. 333. 


RAISING PORTIONS. When a landed es- 
tate is settled on an eldest son, it is generally 
burdened with the payment of specific sums 
of money in favor of his brothers and sisters. 
A direction to this effect is called a direc- 
tion for “raising portions for younger chil- 
dren ;” and, for this purpose, it is usual to 
demise or lease the estate to trustees for a 
term of years, upon trust to raise the required 
portions by a sale or mortgage of the same. 
Mozley & Whitley. 


RAN. Sax. In Saxon and old English law. 
Open theft, or robbery. 


RANCHO. Sp. A small collection of men 
or their dwellings; a hamlet. As used, how- 
ever, in Mexico and in the Spanish law for- 
merly prevailing in California, the term sig- 
nifies a ranch or large tract of land suitable 
for grazing purposes where horses or cattle 
are raised, and is distinguished from hecien- 
da, a cultivated farm or plantation. 


RANCID 


RANCID. Having.a rank smell or taste from 
chemical change or decomposition.. Spry v. 
Kiser, 179 N. ©. 417, 102 S. E. 708, 709. 


RAND. In the nomenclature of the art of 
building heels, the term “rand;” or rand lift, 
is applied to the cup-shaped piece attached to 
the top of the heel, fitting it to the heel seat 
of the shoe, Brockton Heel Co.:v. Interna- 
tional Shoe Co. (D. C.) 19 F.(2d) 145. 


BANGE, v. To have or extend in certain di- 
rection, to correspond in direction or line, 
or to trend or run. Lilly v. Marcum, 214 Ky. 
514, 283 S. W. 1059, 1060. 


RANGE, n. In the. government survey of 
the United States, this term is used to de- 
note one of the divisions of.a-state, and des- 
ignates a row or tier of townships as they 
appear on the map. 
- Also a tract or district of land within which 
domestic animals in large numbers range for 
subsistence; an extensiye grazing ground, 
The term is used on the great plains of the 
United States to designate a tract commonly 
of many square miles occupied by one or dif- 
ferent proprietors and distinctively called a 
cattle range, stock range, or sheep range. 
The animals on a range are usually left to 
“take care of themselves during the whole 
year without shelter, except when periodical- 
ly gathered in a round-up for counting and 
selection, and for branding, when the herds 
of several proprietors run together. State v. 
Omaechevviaria, 27 Idaho, 797, 152 P. 280, 
282; Missoula Trust & ‘Savings Bank v. 
Northern Pac. Ry. Co., 76 Mont. 201, 245 P. 
949, 951. 


RANGER. In forest law. A sworn officer 
of the forest, whose office chiefly consists in 
three points: To walk daily through his 
charge to see, hear, and inquire as well of 
trespasses as trespassers in his bailiwick; 
to drive the beasts of the forest, both ‘of 
venery and chace, out of the deafforested in- 
to the forested lands; and to present all 
trespassers of the forest at the next courts 
holden for the forest. Cowell. 


RANK, n. The order -Or place in which cer- 
tain officers are. placed in. the army and 
navy, in relation-to others. Wood v. U. S., 
15 Ct. Cl. 158. a 


Rank is often'used to express something different 
from office. It then becomes a designation or title 
of honor, dignity, or distinction conferred upon an 
officer in order to fix his relative position in refer- 
ence to other officers in matters of privilege, preced- 
ence, and sometimes of command, or by which to 
determine his pay and emoluments. -This is the 
case with the staff officers of the army; Wood v. 
U. S., 15 Ct. Cl. 159, f ` 


RANK, adj. In English law. Excessive; too 
large in amount; as a rank modus. 2 Bl 
Comm. 30. E hron f 


RANKING OF CREDITORS. The. Scotch 
term for the arrangement. of the property af 
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a debtor according to the claims of the credi- 
tors, in consequence of the nature.of their re- 
spective securities. Bell. The corresponding 
Process in England is the marshalling of se- 
curities in a suit or action for redemption 
or foreclosure. Paterson. 


RANSOM. 
In International Law 


The redemption of captured property from 
the hands of an enemy, particularly of prop- 
erty captured at sea. 1 Kent, Comm. 104. 

A sum paid or agreed to be paid for the 
redemption of captured property. 1. Kent, 
Comm. 105. 


A “ransom,” strictly speaking, is not a recapture 
of the captured property. It ig rather a purchase 
of the right of the captors at the time, be it what 
it may; or, more properly, it is a relinquishment 
of all the interest. and benefit which the captors 
might acquire or consummate in the property, by 
a regular adjudication of a prize tribunal, whether 
it be an interest in rem, a lien, or a mere title to 
expenses. In this respect, there seems to be no dif- 
ference between the case of a ransom of an enemy 
or a neutral. Maisonnaire v. Keating, 2 Gall. 325, 
Fed. Cas. No. 8,978. 


In Old English Law 


A sum of money paid for the pardoning of 
some great offense. The distinction between 
ransom and amerciament is said to be that 
ransom was the redemption of a corporal 
punishment, while amerciament. was a fine or 
penalty directly imposed, and not in lieu of 
another punishment. Cowell; 4 Bl. Comm. 
880; U. S. v. Griffin, 6 D. C. 57. 

Also a sum of money paid for the redemp- 
tion of a person from captivity or imprison- 
ment. Thus one of the feudal “aids” was to 
ransom the lord’s person if taken prisoner. 
2 Bl. Comm. 638. . 


RANSOM BILL. A contract by which a cap- 
tured vessel, in consideration of, her release 
and of safe-conduct for a stipulated course 
and time, agrees to pay a certain sum as ran- 
som. 


RAPE. 
In Criminal Law 


The unlawful carnal knowledge of a 
woman by a man forcibly and against her 
will. Code Ga. § 4349 (Pen. Code 1910, § 93); 
Gore v. State, 119 Ga. 418, 46 8. E. 671, 100 
Am. St. Rep. 182; Maxey v. State, 66 Ark. 
523, 52 S. W. 2; Croghan v. State, 22 Wis. 
444; State v. Montgomery, 63..Mo. 298; Peo- 
ple v. Crego, TO Mich. 819, 38 N.. W. 281; 
Felton v. State, 189 Ind. 531, 39 N. Ð. 231; 
People v. Cieslak, 319 Tl, 221, 149 N. E. 815, 
816; State v. Huggins, s N. J. Law, 254, 
87 A. 630, 631. Under modern statutes which 
often materially change the commọn-læw defi- 
nition and create an offense commonly. known 
as “statutory rape,” where the. offense con- 
sists in having sexual intercourse with a 
female, under statutory age, the- offense may 
be either with or without: the :female’s con- 
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sent. State v. Ellison, 19 N. M. 428, 144 P, 
10, 13. 
In English Law 


An intermediate division between a shire 
and a hundred; or a division of a county, 
containing several hundreds. 1 Bl. Comm. 
116; * Cowell. Apparently peculiar to the 
county of Sussex, 


RAPE OF THE FOREST. In old English 
law. Trespass committed in a forest by vio- 
lence, Cowell. 


RAPE-REEVE. In English law. The chief 
officer of a rape, (q. v.) 1 Bl. Comm. 116. 


RAPINE. The felonious taking of another 
man’s personal property, openly and by vio- 
lence, against his will. 

In the civil law, rapina is defined as the 
forcible and violent taking of another man’s 
movable property with the criminal intent 
to appropriate it to the robber’s own use. 
A pretorian action lay for this offense, in 
which quadruple damages were recoverable. 
Gaius, lib. 3, § 209; Inst. 4,2; Mackeld. Rom. 
Law, § 481; Heinece. Elem. § 1071. 


RAPPORT A SUCCESSION. In French law 
and in Louisiana. A proceeding similar to 
hotchpot; the restoration to the succession 
of such property as the heir may have re 
ceived by way of advancement from the de- 
cedent, in order that an even division may 
be made among all the co-heirs. Civ. Code 
La. art. 1227. 


RAPTOR. In old English law. A ravisher. 
Fleta, lib. 2, e 52, § 12, 


RAPTU HÆREDIS. In old English law. A 
writ for taking away an heir holding in 
socage, of which there were two sorts: One 
when the heir was married; the other when 
he was not. Reg. Orig. 163. 


RAPUIT. Lat. In old English law. Ravish- 
ed. <A technical word in old indictments. 2 
East, 30. 


RASURE. The act of scraping, scratching, 
or shaving the surface of a written instru- 
ment, for the purpose of removing certain 
letters or words from it. It is to be distin- 
guished from “obliteration,” as the latter 
word properly denotes the crossing out of a 
word or letter by drawing a line through it 
with ink. But the two expressions are often 
used interchangeably. See Penny v. Corwithe, 
18 Johns. (N. Y.) 499. ` 


RASUS. In old English law. A rase; a 
measure of onions, containing twenty fiones, 


and each fionis twenty-five heads. Fleta, lib. 
2, @ 12, § 12. 
RATABLE. Proportional; proportionately. 


rated upon a constant ratio adjusted to due 
relation, Glucksman v. Board of Education 
of City of New York (Mun. Ct.) 164 N.Y. S. 
351, 359, 


RATE 
RATABLE ESTATE OR PROPERTY. Prop- 
erty in its quality and nature capable of be- 
ing rated, i. e. appraised, assessed. 10 B. & 
S. 323; Coventry Co. v. Assessors, 16 R. I. 
240, 14 A. 877; Burdick v. Pendleton, 46 R. I. 
125, 125 A. 278, 279. Taxable estate; the real 
ánd personal property which the legislature 
designates as “taxable.” Marshfield v. Mid- 
dlesex, 55 Vt. 546. 


RATAM REM HABERE. Lat. In the civil 
law. To hold a thing ratified; to ratify or 
confirm it. Dig. 46, 8, 12, 1. 


RATE. Proportional or relative value, meas- 
ure, or degree; the proportion or standard 
by which quantity or value is adjusted. 
Shropshire v. Commerce Farm Credit Co. 
(Tex. Civ. App.) 266 S. W..612, 614. 

Thus, the rate of interest is the proportion 
or ratio between the principal and interest. 
So the buildings in a town are rated for in- 
surance purposes; i. e., classified and indi- 
vidually estimated with reference to. their 
insurable qualities.. In this sense also we 
speak of. articles as being in “first-rate” or 
“second-rate” condition. 

A fixed relation of quantity, amount or 
degree; also, a charge, payment or price 
fixed according to ratio, scale or standard. 
Webster. Thus, we speak of the rate at 
which public lands are sold, rates of fare 
upon railroads, etc. See Georgia R. & B. Co. 
v. Maddox, 116 Ga. 64, 42 S. E. 315; Chase v. 
New York Cent. R. Co., 26 N. Y. 526; Peo- 
ple v. Dolan, 36 N..Y..67; Naylor v. Board 
of Education of Fulton County, 216 Ky. 766, 
288 S. W. 690, 692. 

In connection with public utilities “rate” 
means a charge to the public for a service 
open to all and upon the same terms. State 
v. Spokane & I. E. R. Co., 89 Wash. 599, 154 
P. 1110, 1113, L. R. A. 1918C, 675. 

As used in the interstate commerce law 
“rate” means the net cost to the shipper of 
the transportation of his property; that is 
to say, the net amount the carrier receives 
from the shipper and retains. Elliott v. Em- 
pire Natural Gas Co., 123 Kan. 558, 256 P. 
114, 117; Clark v. Southern Ry. Co., 69 Ind. 
App. 697, 119 N. ©. 539, 548. 

The term is also used as the synonym of 
“tax ;” that is, a sum assessed by govern- 
mental authority upon persons or property, 
by proportional valuation, for public pur- 
poses. It is chiefly employed in this sense 
in England, but is there usually confined to 
taxes of a local nature, or those raised by 
the parish; such as the poor-rate, borough 
rate, ete. 

It sometimes occurs in a connection which 
gives it a meaning synonymous with “as- 
sessment ;” that is, the apportionment of a 
tax among the whole number of persons who 
are responsible for it, by estimating the val- 
ue of the taxable property of each, and mak- 
in'a proportional distribution of the whole 
amount. Thus we speak of “rating” persons 
and property. 


RATE 


In marine insurance, the term refers to 
the classification or scaling of vessels based 
on their relative state and condition in re- 
gard to insurable qualities; thus; a vessel 
in the best possible condition and offering 
the best risk from the underwriter’s stand- 
point, is “rated” as “A 1.” See Insurance 
Companies v. Wright, 1 Wall. 472, 17 L. Ed. 
505. 

Class Rate 


A single rate applying to the transportation 
of a number of articles of the same general 
character. Norfolk Southern R. Co. v. Free- 
man Supply Corporation, 145 Va. 207, 133 
S. E. 817, 818. 


Commodity Rate 


A rate which applies to the transporta- 
tion of a specific commodity alone. Norfolk 
Southern R. Co. v. Freeman Supply Corpora- 
tion, 145 Va. 207, 133 S. E. 817, 818. 


Joint Rate 


“Joint rate” as applied to railroads means 
a rate prescribed to be charged for the trans- 
portation of goods or passengers over the 
connecting lines of two or more railroads, 
and to be divided amoug them for the serv- 
ice rendered by each respectively. Southern 
Bell Telephone & Telegraph Co, v. Railroad 
Commission of Georgia (D. C.) 274 F. 438, 
441, 

Rate of Exchange 


In commercial law. The actual price at 
which a bill, drawn in one country upon 
another country, can be bought or obtained in 
the former country at any given time. Story, 
Bills, § 31. 


Rate-tithe 


In English law. When any sheep, or oth- 
er cattle, are kept in a parish for less time 
than a year, the owner must pay tithe for 
them pro rata, according to the custom of the 
place. Fitzh, Nat. Brev. 51. 


RATIFICATION. In a broad sense, the con- 
firmation of a previous act done either by 
the party himself or by another; confirma- 
tion of a voidable act. See Story, Ag. §§ 
250, 251; 2 Kent, Comm. 287; Norton v. 
Shelby County, 118 U, 8. 425, 6 8S. Ct, 1121, 
30 L. Ed. 178; Gallup v. Fox, 64 Conn. 491, 
80 A. 756; Reid v. Field, 83 Va. 26,1 8S. E. 
395; Ballard v. Nye, 138 Cal. 588, 72 P. 
156; Ansonia v. Cooper, 64 Conn. 536, 30 A. 
760; Smyth v. Lynch, 7 Colo. App. 383, 43 
P. 670; Frazier v. Missouri Pac. Ry. Co., 
97. Kan. 285, 154 P. 1022, 1023; Koerner v. 
Northern Pac. Ry. Co., 56 Mont, 511, 186 P. 
337, 340. 

The adoption by one, as binding upon him-' 
self, of an act done in such relations that he 
may claim it as done for his benefit, al- 
though done under such circumstances as 
would not bind him except for his’ subse- 
quent assent, Samstag & Hilder Bros, v. 


1496 


Ottenheimer & Weil, 90 Conn. 475, 97 A. 865, 
867. 

“Ratification” in the law of principal and 
agent is the adoption and confirmation by one 
person with knowledge of all material facts, 
of an act or contract performed or entered 
into in his behalf by another who at the time 
assumed without authority to act as his 
agent. Maryland Casualty Co. v. First State 
Bank of Dewar, 101 Okl. 71, 223 P. 701, 705; 
First Nat. Bank v. Alton Mercantile Co. (C. 
C. A.) 18 F.(2d) 218, 215; National Life Ins. 
Co. v. Headrick, 63 Ind, App. 54, 112 N. E. 
559, 561; Short v. Metz Co., 165 Ky. 319, 176 
5. W. 1144, 1148; Gould v. Maine Farmers’ 
Mut. Fire Ins. Co., 114 Me. 416, 96 A. 782, 734, 
L. R. A. 19174A, 604. 


Essenca of “ratification” by principal of act of 
agent is manifestation of mental determination by 
principal to affirm the act, and this may be mani- 
fested by written word or by spoken word or by 
conduct, or may be inferred from known circum- 
stances and principal’s acts in relation thereto. Mil- 
ler v. Chatsworth Sav. Bank, 203 Iowa, 411, 212 N. W. 
722, T24. 

To constitute ratification of voidable contract the 
act relied on must be performed with full knowledge 
of its consequences and with an expresa intention 
of ratifying what is known to be voidable. Coe v. 
Moon, 260 Ill. 76, 102 N. E. 1074, 1076; Fletcher v. A. 
W. Koch Co. (Tex. Civ. App.) 189 S. W. 501, 503. 

Express ratifications are those made in express and 
direct terms of assent Implied ratifications are 
such as the law presumes from the acts of the 
principal. 


RATIFY. To approve and sanction; to 
make valid; to confirm; to give sanction to, 
Short v. Metz Co., 165 Ky. 319, 176 S. W. 1144, 
1149;. Snook v. Page, 29 Cal. App. 246, 155 
P. 107, 108; Farmers’ Co-op. Exch. Co. of 
Good Thunder v. Fidelity & Deposit Co. of 
Maryland, 149 Minn. 171, 182 N. W. 1008, 
1009. 

Though sometimes used synonymously, 
from a strictly lexical standpoint, the word 
“adopt” should be used to apply to void trans- 
actions, while the word “ratify” should be 
limited to the final approval of a voidable 
transaction by one who theretofore had the 
optional right to relieve himself from its ob- 
ligations, Cosden Oil & Gas Co. v. Hendrick- 
son, 96 Okl. 206, 221 P. 86, 89. 


RATIHABITIO. Lat. Confirmation, agree- 
ment, consent, approbation of a contract. 
Saltmarsh v. Candia, 51 N. H. 76. 


Ratihabitio mandato æquiparatur. Ratification 
is equivalent to express command. Dig. 46, 
3, 12, 4; Broom, Max. 867; Palmer v, Yates, 
8 Sandf. (N. Y) 151. ` 


RATIO. Rate; proportion; degree. Reason, 
or understanding. Also a cause, or giving 
judgment therein, i 


RATIO DECIDENDI. The ground of deci- 
sion, The point in a case which determines 
the judgment. 
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Ratio est formalis causa consuetudinis. Rea- 
son is the formal cause of custom. 


Ratio est legis anima; mutata legis ratione 
mutatur et lex. 7 Coke, 7. Reason is the 
soul of law; the reason of law being changed, 
the law is also changed. ` 


Ratio est radius divini luminis. Co. Litt. 232. 
Reason is a ray of the divine light. 


Ratio l et auctoritas, duo clarissima mundi 
ilumina. 4 Inst. 320. Reason and authority, 
the two brightest lights of the world. 


Ratio in jure æquitas integra. Reason in law 
is perfect equity. 


RATIO LEGIS. The reason or occasion of a 
law; the occasion of making a law. Bl. Law 
Tracts, 3. 


Ratio legis est anima legis. Jenk. Cent. 45. 
The reason of law is the soul of law. 


Ratio non clauditur loco. Reason is not con- 


fined to any place. 


Ratio potest allegari deficiente lege; sed ratio 
vera et legalis, et non apparens. Co. Litt. 191. 
Reason may be alleged when law is defective ; 
but it must be true and legal reason, and not 
merely apparent. 


RATIONABILE ESTOVERIUM. 
phrase equivalent to “alimony.” 


A Latin 


RATIONABILI PARTE BONORUM. A writ 
that lay for the wife against the executors 
of her husband, to have the third part of 
his goods after his just debts and funeral 
expenses had been paid. Fitzh. Nat. Brev. 
122. 


RATIONALIBUS DIVISIS. An abolished 
writ which lay where two lords, in divers 
towns, had seigniories adjoining, for him who 
found his waste by little and little to have 
been encroached upon, against the other, who 
had encroached, thereby to rectify their 
bounds. Cowell. 


RATIONE IMPOTENTIA.. Lat. On account 
of inability. A ground of qualified property 
in some animals ferew nature; as in the 
young ones, while they are unable to fly or 
run. 2 Bl. Comm. 3, 4. 


RATIONE MATERIA. Lat. By reason of 
the matter involyed; in consequence of, or 
from the nature of, the subject-matter. 


RATIONE PERSONA. Lat. By reason of 
the person concerned; from the character 
of the person. 


RATIONE . PRIVILEGII. Lat. This term 
describes a species of property in wild ani- 
mals, which consists in the right which, by a 
peculiar franchise auciently granted by the 
English crown, by virtue of its prerogative, 
one man may have of killing and taking such 


RAZE 
animals on the land of another. 106 E. C. 
L. 870. 


RATIONE SOLI. Lat. On account of the 
soil; with reference to the soil. Said to be 
the ground of ownership in bees. 2 Bl. Comm. 
393. 


RATIONE TENURÆ. JL. Lat. By reason of 
tenure; as a consequence of tenure. 3 BI. 
Comm. 230. 


RATIONES. In old law. The pleadings in 
a suit. Rationes exercere, or ad rationes 
stare, to plead. 


RATTENING is where the members of a 
trade union cause the tools, clothes, or other 
property of a workman to be taken away or 
hidden, in order to compel him te join the 
union or cease working. It is, in England, 
an offense punishable by fine or imprison- 
ment. 88 & 39 Vict. c. 86, § 7. Sweet. 


RAVINE. A long, deep, and narrow hollow, 
worn by a-stream or torrent of water; a 


long, deep, and narrow hollow or pass 
throygh the mountains. Long v. Boone Co., 
86 Iowa, 60. 


RAVISH. To have carnal knowledge of a 
woman by force and against her will; to 
rape. State v. Heyer, 89 N. J. Law, 187, 98 
A. 418, 414, Ann. Cas. 1918D, 284; State 
v. Williams, 263 Mo. 603, 173 S. W. 1051, 
1053. 


RAVISHED. In criminal practice. A ma- 
terial word in indictments for rape. Whart. 
Crim. Law, § 401. 


RAVISHMENT. In criminal law. An un- 
lawful taking of a woman, or of an heir in 
ward. Rape. 


RAVISHMENT DE GARD. L. Fr. An abol- 
ished writ which lay for a guardian by 
knight’s service or in socage, against a per- 
son who took from him the body of his ward. 
Fitzh. Nat. Brev. 140; 12 Car. II. e. 3. 


RAVISHMENT OF WARD. In English law. 
The marriage of an infant ward without the 
consent of the guardian. 


RAW FRUITS. Fruits which are in their 
natural state, or so nearly in that condi- 
tion that they retain substantially unim- 
paired qualities and characteristics of the 
fruit as it came from the tree. U. S. v. Meyer 
Co., 12 Ct. Cust. App. 124, 125. 


RAW MATERIAL. “Raw material,” as used 
in definitions of “manufacture,’ denotes 
merely material from which final product is 
made, not necessarily material in its natural 
state. State v. Hennessy Co., 71 Mont. 301, 
230 P. 64, 65; City of Henderson v. George 
Delker Co., 193 Ky. 248, 285 S. W. 732, 735. 
RAZE. 


To erase, 3 How. State Tr. 156, 


RAZON 


RAZON. In Spanish law. Cause, (causa.) 
Las Partidas, pt. 4, tit. 4, 1. 2. 


RE. Lat. In the matter of; in the case of. 
A term of frequent use in designating ju- 
dicial proceedings, in which: there is only 
one party. Thus, “Re Vivian” signifies “In 
the matter of Vivian,” or in “Vivian’s Case.” 


RE. FA. LO. The abbreviation of “recor- 
dart facias loquelam,” (q. v.) 


Re, verbis, scripto, consensu, traditione, junc- 
tura vestes sumere pacta solent. Compacts 
usually take their clothing from the thing 
itself, from words, from writing, from con- 
sent, from delivery. Plowd. 161. 


READERS. In the middle temple, those per- 
sons were so called who were appointed to 
deliver lectures or “readings” at certain pe- 
riods during term. The clerks in holy orders 
who read prayers and assist in the perform- 
ance of divine service in the chapels of the 
several inns of court are also so termed. 
Brown. 7 


READING. The act of pronouncing aloud, 
or of acquiring by actual inspection, a knowl- 
edge of the contents of a writing or of a 
printed document. 

- The act or art of perusing written or print- 
ed matter and considering its contents or 
meaning. U. S. v. Tod (C. ©. A.) 294 F, 820, 
822. 


READING-iN. In Englisl ecclesiastical law. 
The title of a person admitted to a rectory 
or other benefice will be divested unless with- 
in two months after actual possession he pub- 
licly read in the church of the benefice, upon 
some Lord’s day, and at the appointed times, 
the morning and evening service, according 
to the book of common prayer; and after- 
wards, publicly before the congregation, de- 
clare his assent to such book; and also pub- 
licly read the thirty-nine articles in the same 
church, in the time of common prayer, with 
declaration of his assent thereto; and more- 
over, within three months after his admis- 
sion, read upon some Lord's day in the same 
church, in the presence of the congregation, 
in the time of divine service, a declaration 
by him subscribed before the ordinary, of 
conformity to the Liturgy, together with the 
certificate of the ordinary of its having been 
so subscribed. 2 Steph. Comm. (7th Ed.) 687; 
Wharton. 


READY. Prepared. The words, “I will be 
ready to,” are held to imply a covenant. 1 
Rolle, Abr. 519, pl. 8. 


READY AND WILLING.  Implies capacity 
to act as well as disposition. 11 L. J. Ex. 
322. See 5 Bing. N. ©. 899; Tout Temps 
Prist. . 


REAFFORESTED. Where a deafforested 
forest is again made a forest. 20 Car. II. c. 
8. 
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REAL, 
In Common Law 


Relating to lend, as distinguished from per- 
sonal property. This term is applied to lands, 
tenements, and hereditaments. 


In the Civil Law 


Relating to a thing, (whether movable or 
immoyable,) as distinguished from a person. 


In General 


—Real burden. In Scotch law. Where a 
right to lands is expressly granted under the 
burden of a specific sum, which is declared 
a burden on the lands themselves, or where. 
the right is declared null if the sum be not 
paid, and where the amount of the sum, and 
the name of the creditor in it, can be discov- 
ered from the records, the burden is said to © 
be real. Bell. 


—Real chymin. 
The royal way; 
via.) 


L. Fr. In old English law. 
the king’s highway, (regia 


—Rea! injury. In the civil law. An injury 
arising from an unlawful act, as distinguish- 
ed from a verbal injury, which was done 
by words. Hallifax, Civil Law, b. 2, e. 15, 
nn. 3, 4. 


—Real things, (or things real.) In common 
law. Such things as are permanent, fixed, 
and immovable, which cannot be carried out 
of their place; as lands and tenements. 2 
Bl. Comm. 15. Things substantial and im- 
movable, and the rights and profits annexed 
to'or issuing out of them, 1 Steph. Comm. 
156. 

As to real “Action,” “Assets,” “Chattels,” 
“Composition,” “Contract,” “Covenant,” “Es- 


tate,” “Evidence,” “Issue,” “Obligation,” 
“Party,” “Poinding,”’ ‘Privilege,’ “Proper- 
ty,” “Representative,” “Right,” “Security,” 
“Servitude,” “Statute,” “Warrandice,” and 
“Wrong,” see those titles. 

REAL LAW. 


At Common Law 


The body of laws relating to real prop-- 
erty. This use of the term is popular rather 
than technical. 


In the Civil Law 


A law which relates to specific property, 
whether movable or immovable. 

Laws purely real directly and indirectly 
regulate property, and the rights of proper- 
ty, without intermeddling with or changing 
the state of the person. Wharton, 


REALITY. In foreign law. That quality of 
laws which concerns property or things, 
(que ad rem spectani.) Story, Conf, Laws, 
§ 16. 


REALIZE. To convert any kind of property - 
into money; but especially to receive the 
returns from an investment. See Bittiner v. 
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-Gomprecht, 28.-Mise. 218, 58 N. Y. S. 1011; 
Chelan Orchards y. Olive, 184 Wash. $24, 285 
P. 805, 806; Weldon v. Newsom, 67 Colo. 502, 
186 P. 516, 517. > 


REALM. A kingdom; a country. 1 Taunt. 
270; 4 Camp. 289. 


‘REALTY. A brief term for real property; 
also for anything which partakes of the 
nature of real property. 


Quasi Realty 


Things which are fixed in contemplation of 
law to realty, but movable in themselves, as 
heir-looms, (or limbs of the inheritance,) ti- 
tie-deeds, court rolls, ete. Wharton. 


REAPPRAISER. A person who, in certain 
eases, is appointed to make a revaluation or 
second appraisement of imported goods at the 
custom-house. 


REAR. The word has been held not neces- 
sarily to.mean. directly behind. Read v. 
Clarke, 109 Mass. 82; Hinds v. Hinsdale, 80 
N. H. 346, 116 A. 635, 636. 


REASON. A faculty of the mind by which 
it distinguishes truth from falsehood, good 
from evil, and which enables the possessor to 
deduce inferences from facts or from proposi- 
tions. Webster. Also an inducement, motive, 
or ground for action, as in the phrase “rea- 
sons for an appeal.” 
land, 15 Wis. 398; Miller y. Miller, 8 Johns. 
(N. X.) 77. 


REASONABLE. Just; proper. Ordinary of 
usual. ` Fit and appropriate to the end in 
view. Parkes v. Bartlett, 236 Mich, 460, 210 
N. W. 492, 494, 47 A. L. R. 1128; State v. 
Heffernan, 40 R. I. 121, 100 A. 55, 58. 

Having the faculty of reason; rational; 
governed by reason; under the influence of 
reason; agreeable to reason. Claussen y. 
State, 21 Wyo. 505, 133 P. 1055, 1056; Byers 
v. Shelton (Tex. Civ. App.) 282 S. W. 685, 
638. 

As applied to rates of public service com- 
panies, a reasonable rate is one not so low as 
to be destructive of the company’s property 
or so high, either intrinsically or because dis- 
criminatory, as to be an unjust exaction from 
the public. Turner v. Connecticut Co., 91 
Conn. 692, 101 A. 88, 90. 

As to reasonable “Aids,” 
gence,” “Doubt,” “Notice,” 
“Time,” see those titles. 


REASONABLE ACT. Such as may fairly, 
justly, and reasonably be required of a party. 


REASONABLE AND PROBABLE CAUSE. 
Such grounds as justify any one in suspect- 
ing another of a crime, and giving him in 
custody thereon. It is a suspicion founded 
upon circumstances sufficiently strong to war- 
rant reasonable man in belief that charge is 
true. 
241 P. 988, 940. 


“Dili- 
and 


“Care,” 
“Skill,” 


See Nelson v. Clong-' 


Murphy v. Murray, 74 Cal. App. 726,- 


REBEL 


Appeararces which would deceive a reason- 
ably intelligent and careful man, and cause 
him to believé’ another guilty of crime, con- 
stitute “reasonable cause,” and will excuse 
him in an action for malicious prosecution. 
Cote v. Gillette (Mo. App.) 186 S. W. 538, 540. 


‘REASONABLE CAUSE TO BELIEVE. 
“Reasonable cause to believe” a debtor in- 
solvent is knowledge. of facts of a charac- 
ter calculated to: induce a belief in the mind 
of an ordinarily intelligent.and prudent busi- 
ness man. Smith v. Powers (D. C.) 255 F. 582, 
586; Putnam.v. United States Trust Co., 223 
Mass. 199, 111 N. E. 969, 972; City Nat. Bank 
v. Slocum (C. C. A.) 272 F. 11, 22, 


REASONABLE CREATURE. Under the 
common-law rule that murder is taking the 
life of a “reasonable creature” under the 
king’s peace, with malice aforethought, the 
phrase means a human being, and has no ref- 
erence to his mental condition, as it includes 
a lunatic, an idiot, and even an unborn child. 
See State v. Jones, Walk. (Miss.) 85. 


REASONABLE PART. In old English law. 
That share of a man’s goods: which the law. 
gave to his wife and children after his de- 
cease, 2 BL Comm. 492. 


REASSURANCE. This is where an insurer 
procures the whole or à part of the sum 
which he has insured (i. e., contracted to pay 
in case of loss, death, ete.) to be insured again 
to him by another person.: Sweet. 


REATTACHMENT. A second attachment of 
him who was formerly attached, and dismiss- 
ed the court without day, by the not coming 
of the justices, or some such casualty. Reg. 
Orig. 35. f 


REBATE. Discount; reducing the interest 
of money in consideration of prompt payment. 
Also a deduction from a stipulated premium 
on a policy of insurance, in pursuance of an 
antecedent contract. Also a deduction or 
drawback from a stipulated payment, charge, 
or rate, (as, a rate for the transportation of 
freight by a railroad,) not taken out in ad- 
vance of payment, but handed back to the 
payer after he has paid the full stipulated 
sum, State v. Loucks, 82 Wyo. 26, 228 P. 
632, 634; Edward Barron Estate Co. v. Wa- 
terman, 32 Cal. App. 171, 162 P. 410, 412; 
American Sugar Refining Co. v. Delaware, L. 
& W. R. Co. (C. C. A.) 207 F. 733, 742; U. S. 
v. Lehigh Valley R, Co. (D. C.) 222 F. 685; 
New York Cent. & H. R. R. Co. v. General 
Electrice Co., 219 N. Y. 227, 114 N, E. 115, 117, 
1 A. L. R. 1417. 


REBEL. The name of rebels is given to all 
subjects who unjustly take up arms against 
the ruler of the society [or the lawful and 
constitutional government], whether their 
view be to deprive him of the supreme au- 
thority or to resist his lawful commands in 
some particular instance, and to impose con- 
ditions on him. Vatt. Law Nat. bk. 3, § 288. 


REBELLION 


REBELLION. .Deliberate, organized resist-: 


ance, by force and arms, to the laws or op- 
erations of the government, committed by a 
subject. See Hubbard v. Harnden Exp. Co., 
10 R. I. 247; State v. McDonald, 4 Port. 
(Ala.) 455; Crashley v. Press Pub. Co., 74 
App. Div. 118, 77 N. ¥. S. 711. 

In old English law, the term “rebellion” 
was also applied to contempt of a court man- 
ifested by disobedience to its process, partic- 
ularly of the court of chancery. If a defend- 
ant refused to appear, after attachment and 
proclamation, a “commission of rebellion” is- 
sued against him, 3 Bl. Comm. 444. 


REBELLION, COMMISSION OF. In equity 
practice. A process of contempt issued on 
the non-appearance of a defendant. 


REBELLIOUS ASSEMBLY. In English law. 
A gathering of twelve persons or more, in- 
tending, going about, or practicing unlawful- 
ly and of their own authority to change any 
laws of the realm; or to destroy the inclo- 
sure of any park or ground inclosed, banks of 
fish-ponds, pools, conduits, ete., to the intent 
the same shall reniain void; or that they 
shall have way in any of the said grounds; 
or to destroy the deer in any park, fish in 
ponds, coneys in auy warren, dovehouses, 
ete.; or to burn sacks of corn; or to abate 
rents or prices of victuals, ete. See Cowell. 


REBOUTER. To repel or bar. The action 
of the heir by the warranty of his ancestor is 
ealled “to rebut or repel.” 2 Co. Litt, 247. 


REBUS SIC STANTIBUS. Lat. At this 
point of affairs; in these circumstances. 

A name given to a tacit condition, said to 
attach to all treaties, that they shall cease 
to be obligatory so soon as the state of facts 
and conditions upon which they were found- 
ed has substantially changed. Taylor, Int. 
L. § 394; 1 Oppenheim, Int. L. 550; Grotius, 
ch. XVI, § XXV; Vattel B. 2, e. 13, § 200; 
Halli, Int. L. § 116; Hershey, Int. Pub. L. 
319. 

The change of government from a monar- 
chy to a republic was treated as not termi- 
nating treaties; 5 Moore, Dig. Int. L. 335; 
nor a successful revolution; id. 837; nor an 
alliance of one of the treaty powers with a 
third power; id. But as the result of the 
changes in the state of Europe effected by 
the wars of Napoleon, all the treaties of the 
United States with European powers were 
considered as terminated, excepting only one 
with Spain of 1795. Id. 338. 


REBUT. In pleading and evidence. To re- 
but is to defeat or take away the effect of 
something. Thus, when a plaintiff in an ac- 
tion produces evidence which raises a pre- 
sumption of the defendant’s liability, and 
the defendant adduces evidence which shows 
that the presumption. is ill-founded, he is 
said to “rebut it.” Sweet. l 
In the old law of real property, to rebut 
was to repel or bar a claim. Thus, when a 
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person was sued for land which had been 
warranted to him by the plaintiff or his an- 
cestor, and he pleaded the warranty as a de- 
fense to the action, this was called a “rebut- 
ter.” Co. Litt. 365a; Termes de la Ley. 


REBUT AN EQUITY. ‘To defeat an appar- 
ent equitable right or claim, by the introduc 
tion of evidence showing that, in the partic- 
ular circumstances. there is no ground for 
such equity to attach, or that it is overridden 
by a superior or countervailing equity. See 
2 Whart. Ev. § 973. 


REBUTTABLE PRESUMPTION. In the law 
of evidence. A presumption which may be 
rebutted by evidence. Otherwise called a 
“disputable” presumption. A species of le- 
gal presumption which holds good until dis- 
proved. Best, Pres. § 25; 1 Greenl. Ev. § 33. 


REBUTTAL. The introduction of rebutting 
evidence; the stage of a trial at which such 
evidence may be introduced; also the rebut- 
ting evidence itself. Lux v. Haggin, 69 Cal. 
255, 10 Pac. 674. 


REBUTTER. In pleading. A defendant’s 
answer of fact to a plaintiff’s surrejoinder ; 
the third pleading in the series on the part 
of the defendant. Steph. Pl. 59; 3 BL Comm. 
310. 


REBUTTING EVIDENCE. See Evidence. 


RECALL. 
In International Law 


To summon a diplomatic minister back to 
his home court, at the same time depriving 
him of his office and functions, 


In Constitutional Law 


To retire an elected officer, by a vote of the 
electorate. In 1911 the right ‘to recall was 
provided in Idaho, Montana, North and South 
Dakota, Washington, Wisconsin, Wyoming, 
and California. Like provisions were adopt- 
ed in 1912 in Ohio, Arizona, and Nebraska. 
The recall of judges was adopted in Oregon 
in 1908; in California in 1911; in Colorado, 
Arizona, and Nevada in 1912. 


RECALL A JUDGMENT. To revoke, cancel, 
vacate, or reverse a judgment for matters of 
fact; when it is annulled by reason of errors 
of law, it is said to be “reversed.” 


RECAPTION. A retaking, or taking back. 
A species of remedy by the mere act of the 
party injured, (otherwise termed “reprisal,’’) 
which-happels when any one has deprived an- 
other of his property in goods or chattels 
personal, or wrongfully detains one’s wife, 
child, or servant, In this case, the owner 
of the goods, and the husband, parent, or mas- 
ter may lawfully claim and retake them, 
wherever he happens to find them, so it be 
not in a riotous manner, or attended with 
a breach of the peace. 3 Inst. 184; 3 BL 
Comm. 4; 3 Steph. Comm. 358; Prigg v. 
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Pennsylvania, 16 Pet. 612, 10 L. Ed. 1060: 
State v. Allen, 107 Kan. 407, 191 P. 476, 480. 

It also signifies the taking a second dis- 
tress of one formerly distrained during the 
plea grounded on the former distress. 

Also a writ to recover damages for him 
whose goods, being distrained for rent in 
service, etc., are distrained again for the 
same cause, pending the plea in the county 
court, or before the justice, Fitzh. Nat. Brev. 
val ; 


RECAPTURE. ‘The taking from an enemy, 
by a force friendly to the former owner, of 
a vessel previously taken for prize by such 
enemy. 


Receditur a placitis juris, potius quam injuriz 
et delicta maneant impunita. Positive rules of 
law [as distinguished from maxims or con- 
clusions of reason] will be receded from, [giv- 
en up or dispensed with,] rather than that 
crimes and wrongs should remain unpunish- 
ed. Bac. Max. 55, reg. 12. 


RECEIPT. A receipt is the written acknowl- 
edgment of the receipt of money, or a thing 
of value, without containing any affirmative 
obligation upon either party to it; a mere 
admission of a fact, in writing. Krutz v. 
Craig, 58 Ind. 574; Stone v. Steil, 280 Mich. 
249, 202 N. W. 982, 983; Blomberg v. State 
Bank of Ogden, 119 Kan. 691, 241 P. 242, 
244; Crider v. City Supply Co., 16 Ga. App. 
377, 85 S. E. 350; Hebard v. Cutler, 91 Vt. 
218, 99 A. 879, 880; Stickel v. United States 
Express Co., 85 N. J. Law, 285, 89 A. 23; 
Ex parte Huston, 27 Idaho, 231, 147 P. 1064, 
1066; Ferris v. Minneapolis & St. L. Ry. Co., 
143 Minn, 90, 173 N. W. 178, 180; Hamlin 
v. Lupo, 24 Ga. App. 408, 101 S. BÐ. 5, 6; 
Schmitt v. Bethea, 78 Fla. 304, 82 So. 817, 
819. 


A receipt may be defined to be such a written ac- 
knowledgment by one person of his having received 
money from another as will be prima facie evidence 
of that fact in a court of law. Kegg v. State, 10 
Ohio, 75. 


Also the act or transaction of accepting or 
taking anything delivered. 


In Old Practice 


Admission of a party to defend a suit, as 
of a wife on default of the husband in cer- 
tain eases. Litt. § 668; Co. Litt. 352b, 


RECEIPTOR, A name given in some of the 
states to a person who receives from the sher- 
iff goods which the latter has seized under 
process of garnishment, on giving to the sher- 
iff a bond conditioned to have the property 
forthcoming when demanded or when execu- 
tion issues. Story, Bailm. § 124. 


RECEIVE. To take into possession and con- 
trol; accept custody of. Young v. Alexan- 
der, 123 Miss. 708, 86 So. 461; Priscilla Pub- 
lishing Co. v. Creain of Wheat Co., 248 Mass, 
68, 142 N. E. 753; E. A. Clark & Co. v. D, 


RECEIVER'S CERTIFICATE 


& C. E. Scribner Co., 122 Me. 418, 120 A. 608, 
310; Northwestern Consol, Milling Co. v. 
Rosenberg (C. C. A.) 287 F. 785, 788. 


RECEIVER. A receiver is an indifferent’ per- 
son between the parties appointed by the 
court to collect and receive the rents, issues, 
and profits of land, or the produce of persoral 
estate, or other things which it does not seem 
reasonable to the court that either party 
should do; or where a party is incompetent to 
do so, as in the case of an infant. The rem- 
edy of the appointment of a receiver is one 
of the very oldest in the court of chancery, 
and is founded on the inadequacy of the rem- 
edy to be obtained in the court of ordinary 
jurisdiction, Bisp., Eq. § 576. See Hay v. Mc 
Daniel, 26 Ind. App. 688, 60 N. E. 729; Hale 
v. Hardon, 95 F. 773, 37 C. C. A. 240; Wis- 
wall v. Kunz, 173 Ill. 110, 50 N. E. 184; State 
v. Gambs, 68 Mo. 297; Nevitt v. Woodburn, 
190 HI. 283, 60 N. E. 500; Kennedy v. Rail- 
road Co. (C. C.) 3 F. 1083; Underhill v, Rut- 
land R. Co., 90 Vt. 462, 98 A. 1017, 1020; 
Kokernot v. Roos (Tex. Civ. App.) 189 S. W. 
505, 508; Ex parte Devoy, 208 Mo. App. 550, 
236 S. W. 1070, 1072; Sterrett v. Second Nat. 
Bank of Cincinnati, Ohio (C. ©. A.) 246 F. 
753, 754, 3 A. L. R. 256; Peterson v. Darelius, 
168 Minn. 365, 210 N. W. 38, 39; City Bank 
of Wheeling v. Bryan, 76 W. Va. 481, 86 S. E. 
8, 9, L. R. A. 1915F, 1219. 

One who receives money to the use of an- 
other to render an account, Story, Eq. Jur. 
§ 446. 

In Criminal Law 


One who receives stolen goods from thieves, 
and conceals them. Cowell. This was al- 
ways the prevalent sense of the word in the 
common as well as the civil law. 


RECEIVER GENERAL OF THE DUCHY OF 
LANCASTER. An officer of the duchy court, 
who collects all the revenues, fines, forfei- 
tures, and assessments within the duchy. 


RECEIVER GENERAL OF THE PUBLIC 
REVENUE. In English law. An officer ap- 
pointed in every county to receive the taxes 
granted by parliament, and remit the money 
to the treasury. 


RECEIVER OF FINES. An Mnglish officer 
who receives the money from persons who 
compound with the crown on original writs 
sued out of chancery. Wharton. 


RECEIVERS AND TRIERS OF PETITIONS. 
The mode of receiving and trying petitions to 
parliament was formerly judicial rather than 
legislative, and the triers were committees 
of prelates, peers, and judges, and, latterly, of 
the members generally. Brown. 


RECEIVER’S CERTIFICATE. A non-nego- 
tiable evidence of debt, or debenture, issued 
by authority of a court of chancery, as a first 
lien upon the property of a debtor corpora- 
tion in the hands of a receiver. Beach, Ree. 
§ 379, 


RECEIVERS OF WRECK 


“RECEIVERS OF WRECK. Persons appoint- 
ed by the English board of trade. The đu- 
ties of a receiver of wreck are to take steps 
for the preservation of any yessel stranded 
or in distress within his district; to receive 
and take possession of all articles washed on 
‘shore from the vessel; to use force for the 
suppression of plunder and disorder; to in- 
stitute an examination on oath with respect 
to the vessel; and, if necessary, to sell the 
vessel, cargo, or wreck. Sweet. 


RECEIVING STOLEN GOODS. The short 
name usually given to the offense of receiv- 
ing any property with the knowledge that it 
has been feloniously, or unlawfully stolen, 
taken, extorted, obtained, embezzled, or dis- 
posed of. Sweet; Underwood v. State, 36 
Okl. Cr. 21, 251 P. 507, 508; People ex rel. 
Briggs v. Hanley, 185 App. Div. 667, 173 N. Y. 
S. 693, 696; People v. Acerno, 184 App. Div. 
541, 172 N. Y. S. 373, 374; Karackalas v. 
State, 18 Ala. App. 181, 89 So. 883; People 
v. Tantenella, 212 Mich. 614, 180 N. W. 474, 
475; People v. Ensor, 310 Ill. 483, 142 N. E. 
175; Jordan y. State, 17 Ala. App. 575, 87 So. 
433; Clisby v. State, 17 Ala. App. 475, 86 So. 
140, 141; State v. Cohen, 254 Mo. 437, 162 8. 
W. 216, Ann. Cas, 1915C, 86; Winters v. 
State, 80 Tex. Cr. R. 85, 188 S. W. 982; Peo- 
ple v. Day, 30 Cal. App. 762, 159 P. 457. 


RECENS INSECUTIO. In old English law. 
Fresh suit; fresh pursuit. Pursuit-of a thief 
immediately after the discovery of the rob- 
bery. 1 Bl. Comm, 297. 


_RECEPISSE DE COTISATION. In. French 
Jaw. <A receipt setting forth the extent of the 
interest subscribed by a member of a mutual 
insurance company. Arg. Fr. Mere. Law, 571. 


RECEPTUS. Lat. In the civil law. The 
name sometimes given to an arbitrator, be- 
cause he had been received or chosen to set- 
tle the differences between the parties. Dig. 
4, 8; Cod. 2, 56. 


RECESS. In the practice of the courts, a re- 
cess is a short interval or period of time 
during which the court suspends business, 
but without adjourning. See In re Gannon, 
69 Cal. 541, 11 P. 240. In legislative practice, 
a recess is the interval, occurring in conse- 
quence of an adjournment, between the ses- 
sions of the same continuous legislative body; 
not the interval between the final adjourn- 
“ment of one body and the convening of anoth- 
er at the next regular session.. See Tipton vV. 
Parker, 71 Ark. 193, 74 8S. W. 298; Reynolds v. 
Cropsey, 241 N. Y. 389, 150 N. E. 303, 307; 
In re Opinion of the Justices, 116 Me. 557, 103 
A. 761; In re Meade’s Estate, 82 W. Va. 650, 
97 S. E. 127, 128; Intermela v. Perkins (Ç. ©. 
A.) 205 F. 603, 611.. ` 


RECESSION. The act of ceding back; the 
restoration of the title and dominion of a ter- 
ritory, by the government which now holds it, 
to the government from which it was obtain- 
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ed by cession or otherwise, 2 White, Recop. 
516. 


RECESSUS MARIS. Lat. In old English 
law. A going back; reliction or retreat of the 
sea. . 


RECHT. Ger. Right; justice; equity; the 
whole body of law; unwritten law; law; also 
a right. 

There is much ambiguity in-the use of this 
term, an ambiguity which it shares with the 
French “droit,” the Italian “diritto, and the 
English “right.” On the one hand, the term 
“recht” answers to the Roman “jus,” and thus 
indicates law in the abstract, considered as 
the foundation of all rights, or the complex 
of underlying moral principles which impart 
the character of justice to all positive law, 
or give it an ethical content. Taken in this 
abstract sense, the term may be an adjective, 
in which case it is equivalent to the English 
“just,” or a noun, in which case it may be 
paraphrased by the expressions “justice,” 
“morality,” or “equity.” On the other hand, 
it serves to point out a right; that is, a pow- 
er, privilege, faculty, or demand, inherent in 
ohe person, and incident upon another. In 
the latter signification “recht” (or “droit,” or 
“diritto,” or “right”) is the correlative of 
“duty” or “obligation.” In the former sense, 
it may be considered as opposed to wrong, 
injustice, or the absence of law. The word 
“recht” has the further ambiguity that ‘it. is 
used in contradistinction to “gesetz,” as.“jus” 
is opposed to “leg,” or the unwritten law to en- 
acted law. See Droit; Jus; Right. 


RECIDIVE. In French law. The state of an 
individual who having been convicted of a 
crime or misdemeanor, commits one again. 
A relapse. Dalloz. 


RECIDIVIST. A habitual criminal. ‘One 
who makes a trade of crime. McDonald, 
Criminology, ch. viii. 


‘RECIPROCAL CONTRACT. A contract, the 


parties to which enter into mutual engage- 
ments. A mutual or bilateral contract. 


RECIPROCAL WILLS. Wills made by two 
or more persons in which. they make recipro- 
cal testamentary provisions in favor of each 
other, whether they unite in one will or each 
executes a separate one. In re Cawley’s Es- 
tate, 136 Pa. 628, 20 A. 567, 10 L. R. A. 93. 


RECIPROCITY. Mutuality. The term is 
used in international law to denote the rela- 
tion existing between two states when each 
of them gives the subjects of the other cer- 
tain privileges, on condition that its own 
subjects shall enjoy similar privileges at the 
hands of the latter state. Sweet. ` 


RECITAL. The formal statement or setting 
forth of some matter of fact, in ‘any deed or 
writing, in order to explain the reasons up- 
on which the transaction is founded. The re- 
citals are situated in the premises of a deed, 
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that is, In that part of a deed between the 
date and the habendum, and they usually 
commence with the formal word “whereas.” 
Brown. . 

The formal preliminary statement in a deed 
or other instrument, of such. deeds, agree- 
ments, or matters of fact as are necessary to 
explain the reasons upon which the transac- 
tion is founded. 2 Bl. Comm. 298. 


In Pleading 


The statement of matter as introductory to 
some positive allegation, beginning in declara- 
tions with the words, “For that whereas.” 
Steph. Pl. 388, 389. 


RECITE. To state in a written instrument 
facts connected with its inception, or reasons 
for its being made. Also to quote or set forth 
the words or the contents of some other in- 
strument or document; as, to “recite” a stat- 
ute. See Hart v. Baltimore & O. R. Co., 6 W. 
Va. 348. 


RECK. To take heed; have a care, mind, 
heed. Lancaster v. Carter (Tex. Com. App.) 
255 S. W. 392, 394. 


RECKLESS. Not recking; careless, heedless, 
inattentive; indifferent to consequences. Ac- 
cording to circumstances “reckless” may 
mean desperately heedless, wanton or will- 
ful, or it may mean only careless, inattentive, 
or negligent. Lancaster v. Carter (Tex. Com. 
App.) 255 S. W. 392, 394, affirming Lancaster 
v. Carter (Tex. Civ. App.) 287 S. W. 634, 636; 
Ellis v. Ashton & St. Anthony Power Co., 41 

- Idaho, 106, 238 P. 517, 520; Konig v. Nevada- 
California-Oregon Ry., 36 Nev. 181, 135 P. 
141, 162; Short v. Kaltman, 192 N. ©. 154, 
134 S. E. 425, 426; Heller v. New York, N. H. 
& H. R. Co. (C. C. A.) 265 F. 192, 194; Farm- 
-ers’ Grain & Supply Co. of Minden v. Blanch- 
ard, 104 Neb. 637, 178 N. W. 257; Short v. 
Kaltman, 192 N. C. 154, 184 S. E. 425, 426; 
Jones v. Commonwealth, 213 Ky. 356, 281 8. 
W. 164, 167; People v. Sweet, 130 Mise. Rep. 
612, 225 N. Y. S. 182, 183. 


RECKLESSNESS. Rashness; heedlessness; 
wanton conduct. The state of mind accom- 
panying an act, which either pays no regard 
to its probably or possibly injurious conse- 
quences, or which, though foreseeing such 
consequences, persists in spite of such knowl- 
edge. See Railroad Co. v. Bodemer, 139 Ill. 
596, 29 N. E. 692, 32 Am. St. Rep. 218; Com. 
v. Pierce, 138 Mass. 165, 52 Am. Rep. 264; 
Railway Co. v. Whipple, 39 Kan. 531, 18 P. 
730; Eddy v. Powell, 49 F. 817, 1 C. O. A. 448; 
Harrison v. State, 37 Ala. 156; Tim v. Hawes, 
160 N. Y. 8. 1096, 1097, 97 Misc. 30; Senning 
v. Arkansas Valley Interurban Ry. Co., 101 
Kan, 78, 165 P. 863, 864; Lancaster v. Carter 
(Tex. Com. App.) 255 S. W. 392, 394; Jensen 
v. Denver & R. G. R. Co., 44 Utah, 100, 138 P. 
1185; United Transp. Co. v. Hass, 91 Misc. 
Rep. 311, 155 N. Y. S. 110, 116; St. Louis, I. 
M. & S. Ry. Co. v. Plott, 108 Ark, 292, 157 S. 
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W. 385, 386; Smith v. Clemmons, 216 Ala. 
52, 112 So. 442, 448; Evans v. Illinois Cent. R. 
Co., 289 Mo. 493, 233 S. W. 397, 399; Lamarre 
v. Cleveland, ©., C. & St. L. Ry. Co., 217 II 
App. 296, 304. 


RECLAIM. To claim or demand back; to ask 
for the return or restoration of a thing; to 
insist upon one’s right to recover that which 
was one’s own, but was parted with condi- 
tionally or mistakenly; as, to reclaim goods 
which were obtained from one under false 
pretenses. 
In Feudal Law 


In feudal law, it was used of the action 
of a lord pursuing, prosecuting, and recalling 
his vassal, who had gone to live in another 
place, without his permission. 


In International Law 


In international law, it denotes the de- 
manding of a thing or person to be delivered 
up or surrendered to the government or state 
to which either properly belongs, when, by an 
irregular means, it has come.into the posses- 
sion of another. Wharton. 


In the Law of Property 


Spoken of animals, to reduce from a wild 
to a tame or domestic state; to tame them. 
In an analogous sense, to reclaim land is to 
reduce marshy or swamp land to a state fit 
for cultivation and habitation. 


In Seotch Law 


To appeal. The reclaiming days in Scot- 
land are the days allowed to a party dissat- 
isfied with the Judgment of the lord ordinary 
to appeal therefrom to the inner house; and 
the petition of appeal is called the reclaiming 
“pill,” “note,” or “petition.” Mozley & Whit- 
ley; Bell. 


RECLAIMED ANIMALS. Those that are 
made tame by art, industry, or education, 
whereby a qualified property may be acquired 
in them. 


RECLAIMING BILL. In Scotch law. A peti- 
tion of appeal or review of a judgment of the 
lord ordinary or other inferior court. Bell. 


RECLAMATION DISTRICT. A subdivision 
of a state created by legislative authority, 
for the purpose of reclaiming swamp, marshy, 
or desert lands within its boundaries and 
rendering them fit for habitation or cultiva- 
tion, generally with funds raised by local 
taxation or the issue of bonds, and sometimes 
with authority to make rules or ordinances 
for the regulation of the work in hand. 


RECLUSION. In French law and in Louisi- 
ana, Incarceration as a punishment for 
crime; a temporary, afflictive, and infamous 
punishment, consisting in being confined at 
hard labor in a penal institution, and carrying 
civil degradation. See Phelps y. Reinach, 38 
La. Ann, 551; Jurgens v. Ittman, 47 La, Ann. 
367, 16 So, 952, 


RECOGNITION 


RECOGNITION. Ratification; confirmation: 
an acknowledgment that something done by 
another person in one’s name had one’s au- 
thority. 

An inquiry conducted by a chosen body of 
men, not sitting as part of the court, into the 
facts in dispute in a case at law; these “re- 
cognitors” preceded the jurymen of modern 
times, and reported their recognition or ver- 
dict to the court. Stim. Law Gloss. 


RECOGNITIONE ADNULLANDA PER VIM 
ET DURITIEM FACTA. A writ to the jus- 
tices of the common bench for sending a rec- 
ord touching a recognizance, which the recog- 
nizor suggests was acknowledged by force and 
duress; that if it so appear the recognizance 
May be annulled. Reg. Orig. 183. 


RECOGNITORS. In English law. The name 
by which the jurors impaneled on an assize 
are known. See Recognition. 

The word is sometimes met in modern 
books, as meaning the person who enters into 
a recognizance, being thus another form of 
recognizor. 


RECOGNIZANCE. An obligation of record, 
entered into before some court of record, or 
magistrate duly authorized, with condition 
to do some particular act; as to appear at the 
assizes, or criminal court, to keep the peace, 
to pay a debt, or the like. It resembles a 
bond, but differs from it in being an acknowl- 
edgment of a former debt upon record. 2 Bl. 
Comm. 341. See U. S. v. Insley (C. C.) 49 F. 
778; State v. Walker, 56 N. H. 178; Crawford 
v. Vinton, 102 Mich. 83, 62 N. W. 988; State 
v. Grant, 10 Minn. 48 (Gil. 22); Longley v. 
Vose, 27 Me. 179; Com. v. Emery, 2 Bin. (Pa.) 
431; State v. Smith, 9S W. Va. 621, 127 S. E. 
495, 496; Tanquary v. People, 25 Colo. App. 
531, 139 P. 1118, 1121; Walker v. Common- 
wealth, 144 Va. 648, 131 S. E. 230, 233 ; Capital 
Garage Co. v. Gordon, 99 Vt. 88, 130 A. 756; 
Albrecht v. State, 182 Md. 150, 103 A. 443, 
444. 

In criminal law, a person who has been 
found guilty of an offense may, in certain 
cases, be required to enter into a recognizance 
by which he binds himself to keep the peace 
for a certain period. Sweet. 

In the practice of several of the states, a 
recognizance is a species of rail bond or se- 
curity, given by the prisoner either on being 
bound over for trial or on his taking an ap- 
peal. ` 

In criminal cases, a “bail bond” is a con- 
tract under seal, executed by accused, and 
from its nature requiring sureties or bail, to 
whose custody he is committed, while a “re- 
cognizance” is an obligation of record, enter- 
ed into before some court or magistrate au- 
thorized to take it, with condition to do some 
particular act, and a prisoner is often allow- 
ed so to obligate himself to answer to the 
charge. National Surety Co. v: Nazzaro, 123 
N. E. 346, 233 Mass. 74; Ewing v. U. S. (C. C. 
A.) 240 F. 241, 246; State v. Bradsher, 189 N. 
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C. 401, 127 S. E. 349, 351, 38 A. L. R. 1102; 
State v. Wilson, 265 Mo. 1, 175 S. W. 603, 605. 


RECOGNIZE. To try; to examine in order 
to determine the truth of a matter. Also to 
enter into a recognizance. 


RECOGNIZEE. He to whom one is bound in 
a recognizance. 


RECOGNIZOR. He who enters into a recog- 
nizance. 


RECOLEMENT. In French law. This is the 
process by which a witness, who has given his 
deposition, reads the same over and scruti- 
nizes it, with a view to affirming his satisfac- 
tion with it as it stands, or to making such 
changes in it as his better recollection may 
suggest to him as necessary to the truth. This 
is necessary to the validity of the deposition. 
See Poth. Proc. Crim. § 4, art. 4. 


RECOMMENDATION. In feudal law. A 
method of converting allodial land into feu- 
dal property. The owner of the allod surren- 
dered it to the king or a lord, doing homage, 
and received it back as a benefice or feud, to 
hold to himself and such of his heirs as he had 
previously nominated to the superior. 

The act of one person in giving to another a 
favorable account of the character, responsi- 
bility, or skill of a third. 


Letter of Recommendation 


A writing whereby one person certifies con- 
cerning another that he is of good character, 
solvent, possessed of commercial credit, skill- 
ed in his trade or profession, or otherwise 
worthy of trust, aid, or employment. It may 
be addressed to an individual or te whom it 
may concern, and is designed to aid the per- 
son commended in obtaining credit, employ- 
ment, etc. See McDonald v. Ilinois Cent. R. 
Co., 187 Ill. 529, 58 N. E. 463; Lord v. God- 
dard, 13 How. 198, 14 L. Ed. 111. 


RECOMMENDATORY. Precatory, advisory, 
or directory.. Recommendatory words in a 
will are such as do not express the testator’s 
command in a peremptory form, but advise, 
counsel, or suggest that a certain course be 
pursued or disposition made. 


RECOMPENSATION. In Scotland, where a 
party sues for a debt, and the defendant 
pleads compensation, i. e., set-off, the plaintiff 
may allege a compensation on his part; and 
this is called a “recompensation.” Bell. 


RECOMPENSE. A reward for services; re- 
muneration for goods or other property. 


RECOMPENSE OR RECOVERY IN VALUE. 
That part of the judgment in a “common re- 
covery” by which the tenant is declared en- 
titled to recover lands of equal value with 
those which were warranted to him and lost 
by the default of the vouchee. See 2 BI. 
Comm. 358-359. 
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RECONCILIATION. The renewal of amica- 
ble relations between two persons who had 
been. at enmity or variance; usually imply- 
ing forgiveness of injuries on one or both 
sides. It is sometimes used in the law of 
divorce as a term synonymous or analogous 
to “condonation.” Martin v. Martin, 151 La. 
530, 92 So. 46, 48. 


RECONDUCTION. In the civil law. A re- 
newing of a former lease; relocation. Dig. 
19, 2,18, 11; Code Nap. arts. 1737-1740. 


RECONSTRUCTION. The name commonly 
given to the process of reorganizing, by acts 
of congress and executive action, the govern- 
ments of the states which had passed ordi- 
nances of secession, and of re-establishing 
their constitutional relations to the national 
government, restoring their representation in 
congress, and effecting the necessary changes 
in their internal government, after the close 
of the civil war. See Black, Const. Law (8d 
Ed.) 48; ‘Texas v. White; 7 Wall. 700, 19 
L. Ed. 227. 

“Reconstruction” presupposes the nonex- 
istence of the thing to be reconstructed, as 
an entity; that the thing before existing has 
lost its entity; and “reconstruction” is de- 
fined as follows: To construct again; to 
rebuild; to restore again as an entity the 
thing which was lost or destroyed. Walker 
v. Dwelle, 187 Iowa, 1384, 175 N. W. 957, 961; 
Fuche v. City of Cedar Rapids, 158 Iowa, 392, 
189 N. W. 903, 904, 44 L. R. A. (N. S.) 590; 
People on Complaint of Hickey v. Whitelow 
(City Ct.) 166 N. Y. S. 141, 147; Appeal of 
City of Norwalk, 88 Conn. 471, 91 A. 442, 443; 
C. & R. Research Corporation v. Write, Inc. 
(D. C.) 19 F.(2d) 380, 881; Berry v. McCon- 
nell, 187 Mo. App. 673, 173 S. W. 100; Fogle- 
song Mach. Co. v. J. D. Randall Co. (C. C. A.) 
239 F. 893, 895; Bettenbrock v, Miller, 185 
Ind. 600, 112 N. E. 771, 773; Clark v. Martin, 
182 Iowa, 811, 166 N. W. 276, 277; Ranney 
v. City of Cape Girardeau, 185 Mo. App. 229, 
170 5. W. 342, 343; Parker-Washington Co. 
v. Meriwether, 172 Mo. App. 344, 158 S. W. 74, 
75; Crane Co. v. Fidelity Trust Co. (C, €. A.) 
238 F. 693, 698; McCarty v. Boulevard Com’rs 
of Hudson County, 91 N. J. Law, 187, 106 A. 
219, 220. 


RECGNTINUANCE seems to be used to sig- 
nify that a person has recovered an incor- 
poreal hereditament of which he had been 
wrongfully deprived. Thus, “A. is disseised 
of a mannor, whereunto an advowson is ap 
pendant, an estranger [i. e., neither A. nor the 
disseisor] usurpes to the advowson: if the 
disseisee [A.] enter into the mannor, the ad- 
vowson is recontinued again, which was sev- 
ered by the usurpation. * * * And so 
note a diversitie between a recontinuance and 
a remitter; for a remitter cannot be prop- 
erly, unlesse there be two titles; but a re- 
continuance may be where there is but one.” 
Co. Litt. 36384; Sweet. 
Bui.Law Dict.(3p ED.) 95 
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RECONVENIRE. Lat. In the canon and civ- 
il law.. To make a cross-demand upon the 
actor, or plaintiff. 4 Reeve, Eng. Law, 14, 
and note, (r.) 


RECONVENTION. In the civil law. An ac- 
tion by a defendant against a plaintiff in a 
former action; a cross-bill or litigation. 

The term is used in practice in the states 
of Louisiana and Texas, derived from the re- 
conventio of the civil law. Reconvention is 
not identical with set-off, but more extensive. 
See Pacific Exp. Co. v. Malin, 132 U. S. 531, 
10 S. Ct. 166, 33 L. Ed. 450; Suberville v. 
Adams, 47 La. Ann, 68, 16 So. 652; Gimbel 
v. Gomprecht, 89 Tex, 497, 35 S. W. 470. 


RECONVERSION. That imaginary process 
by which a prior constructive conversion is 
annulled, and the converted property re- 
stored in contemplation of law to its original 
state. Clifton v. Owens, 170 N. C. 607, 87 S. 
E. 502, 503; Mattison v. Stone, 99 S. C. 151, 
82 S. E. 1046, 1047. 


RECONVEYANCE takes place where a mort- 
gage debt is paid off, and the mortgaged prop- 
erty is conveyed again to the mortgagor or his 
representatives free from the mortgage debt. 
Sweet, 


RECOPILACION DE INDIAS. A collection 
of Spanish colonial law, promulgated A, D. 
1680. See Schm. Civil Law, Introd. 94. 


RECORD, v. To register or enroll; to write 
out on parchment or paper, or in a book, for 
the purpose of preservation and perpetual 
memorial; to transcribe a document, or en- 
ter the history of an act or series of acts, in 
an official volume, for the purpose of giving 
notice of the same, of furnishing authentic 
evidence, and for preservation. Sce Cady v. 
Purser, 131 Cal. 552, 63 P. 844, 82 Am. St. Rep. 
391; Vidor v. Rawlins, 93 Tex. 259, 54 S. W. 
1026; Lincoln County v. Twin Falls North 
Side Land & Water Co., 23 Idaho, 433, 130 P. 
788, 790. 


RECORD, n. A written account of some act, 
transaction, or instrument, drawn up, under 
authority of law, by a proper officer, and de- 
signed to remain as a memorial or perma- 
nent evidence of the matters to which it re 
lates. People ex rel. Simons v. Dowling, 84 
Misc, 201, 146 N, Y. S. 919, 920. ; 

There are three kinds of records, viz.: 
judicial, as an attainder; (2) ministerial, on 
oath, being an office or inquisition found; (8) 
by way of conveyance, as a deed enrolled. 
Wharton. 


a) 


In Practice 


A written memorial of all the acts and pro 
cecdings in an action or suit, in a court of 
record. The record is the official and authen- 
tic. history of the cause, consisting in entries 
of each successive step in the proceedings, 
chronicling the various acts of the parties and 
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of the court, couched in the formal language 
established by usage, terminating with the 
judgment rendered. in the cause, and intended 
to remain as a perpetual and unimpeachable 
memorial of the proceedings and judgment. 
State v. Brewer, 19 Ala. App. 291, 97 So. 160, 
161, 


At common law, “record” signifies a roll of parch- 
ment upon which the proceedings and transactions 
of a court are entered or drawn up by its officers, 
and which is then deposited in its treasury in per- 
petuam ret memoriam. 3 Steph. Comm. 583; 3 BI. 
Comm. 24. A court of record is that where the acts 
and judicial proceedings are enrolled in parchment 
for a perpetual] memoria] and testimony, which rolls 
are called the “records of the court,” and are of such 
high and supereminent authority that their truth is 
not to be called in question. Hahn v, Kelly, 34 Cal. 
422, 94 Am. Dec. 742. And see O'Connell v. Hotch- 
kiss, 44 Conn. 53; Murrah v. State, 51 Miss. 656; 
Bellas v. McCarty, 10 Watts (Pa.) 24; U. 5. v. 
Taylor, 18 S. Ct. 479, 1447 U. S. 695, 37 L. Ed. 335; 
State v. Godwin, 27 N, C. 403, 44 Am. Dec. 42; Vail 
v. Iglehart, 69 Tl. 384; State v. Anders, 64 Kan. 742, 
68 P. 668; Wilkinson v. Railway Co. (C. C.) 23 F. 
562; In re Christern, 43 N. Y. Super. Ct. 531. 


In the practice of appellate tribunals, the 
word “record” is generally understood to 
mean the history of the proceedings on the 
trial of the action below, (with the pleadings, 
offers, objections to evidence, rulings of the 
court, exceptions, charge, etc.) in so far as 
the same appears in the record furnished to 
the appellate court in the paper-books or oth- 
er transcripts. Hence, derivatively, it means 
the aggregate of the various judicial steps 
taken on the trial below, in so far as they 
were taken, presented, or allowed in the for- 
mal and proper manner necessary to put them 
upon the record of the court. This is the 
meaning in such phrases as “no error in the 
record,” “contents of the record,” “outside 
the record,” etc. Southern Surety Co. v. 
Turnham, 58 Okl. 583, 160 P. 468, 469; Clem- 
ent v. First Nat. Bank, 115 Tex. 342, 282 S. W. 
558, 560; State v. Landecker, 100 N. J. Law, 
195, 126 A. 408, 410; Capitain v. Mississippi 
Valley Trust Co. (Mo. Sup.) ITT S. W. 628, 
633; Margolies v. Goldberg, 101 N. J. Law, 
75, 127 A. 271, 272; Le Clair v. Calls Him, 
106 Okl. 247, 233 P. 1087, 1091. ` 

The “records of a corporation” import the 
transcript of its charter and by-laws, the 
minutes of its meetings—the books contain- 
ing the accounts of its official doings and the 
written evidence of its contracts and busi- 
ness transactions. U. S. v. Louisville & N. R. 
Co., 236 U. S. 318, 35 S. Ct. 363, 368, 59 L. 
Ed. 598; Otis-Hidden Co. v. Scheirich, 187 
Ky. 423, 219 S. W. 191, 194, 22 A. L. R. 19; 
Birmingham News v. State, 207 Ala. 440, 93 
So. 25, 26; Maremont v. Old Colony Life Ins. 
Co., 189 TL. App. 231, 232. 


In General 
—Conveyances by ‘record. Extraordinary as- 
surances; such as private acts of parliament 
and royal grants, 
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—Courts of record. Those whose judicial acts 
and proceedings are enrolled in parchment, 
for a perpetual memorial and testimony, 
which rolls are called the “records of the 
court,” and are of such high and superemi- 
nent authority that their truth is not to be 
called in question. Every court of record has 
authority to fine and imprison for contempt 
of its authority. 3 Broom & H, Comm. 21, 30. 


—Debts of record. Those which appear to be 
due by the evidence of a court of record; such 
as a judgment, recognizance, ete. 


—Diminution of record. Incompleteness of 
the record sent up on appeal. See Diminu- 
tion, 


—Matter of record. See Matter. 
—Nul tiel record. See Nul. 


—Of record. See that title. 


Pocket record. A statute so called. Brownl. 
pt. 2, p. 81. 


—Public record. A record, memorial of some 
act or transaction, written evidence of some- 
thing done, or document, considered as ei- 
ther concerning or interesting the public, af- 
fording notice or information to the public, 
or open to public inspection. See Keefe v. 
Donnell, 92 Me. 151, 42 A. 345; Colnon v. Orr, 
71 Cal. 43, 11 P. 814; Amos y. Gunn, 84 Fla. 
285, 94 So. 615, 684; Steiner v. McMillan, 59 
Mont, 30, 195 P. 886, 887; Barrickman v. Ly- 
man, 155 Ky. 710, 160 S. W. 267; Page v. 
Harnett, 130 Misc. 239, 223 N. Y. 5. 622, 623; 

State v. Rosborough, 156 -La. 1049, 101 So. 
418, 414; Coldwell v. Board of Public Works 
of City and County of San Francisco, 187 Cal. 
510, 202 P. 879, 882; Larson v. Clough, 55 N. 
D. 684, 214 N. W. 904, 905, 54 A. L. R. 752; 

People ex rel. Brownell v. Higgins, 96 Mise. 
485, 160 N. Y. 8. 721, 722. 


—Record and writ clerk. Four officers of 
the court of chancery were designated by 
this title, whose duty it was to file bills 
brought te them for that purpose. Business 
was distributed among them according to. the 
initial letter of the surname of the first plain- 
tiff in a suit. Hunt, Eq. These officers are 
now transferred to the high court of justice 
under the judicature acts. 


—Record commission. The name of a board 
of commissioners appointed for the purpose 
of searching out, classifying, indexing, or 
publishing the public records of a state or 
county. ` 


—Record of nisi prius. In English law. An 
official copy or transcript of the, proceedings ' 
in an action, entered on parchment and 
“sealed and passed,” as it is termed, at the 
proper office; it serves as a warrant to the 
judge to try the cause, and is the only docu- 
ment at which he can judicially look for in- 
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formation as to the nature of the proceedings 
and the issues joined. Brown. 


—Title of record. A title to real estate, evi- 
denced and provable by one or. more convey- 
auces or other instruments all of which are 
duly entered on the public land records. 


—Trial by record. A species of trial adopted 

‘for determining the existence or non-exist- 
ence of a record. When a record is asserted 
by one party to exist, and the opposite 
‘party denies its existence under the form of 
a traverse that there is no such record re- 
maining in court as alleged, and issne is join- 
ed thereon, this is called an “issue of nul tiel 
record,” and in such case the court awards a 
trial by inspection and examination of the 
record. Upon this the party affirming its 
existence is bound to produce it in court on a 
day given for the purpose, and, if he fails to 
do so, judgment is given for his adversary. 
Co, Litt. 1176, 260a; 3 Bl, Comm. 331. 


Recorda sunt vestigia vetustatis et veritatis. 
Records are vestiges of antiquity and truth. 
2 Rolle, 296. 


RECORDARE. In American practice A 
writ to bring up judgments of justices of the 


peace. Halcombe v. Loudermilk, 48 N, C. 
491. 
RECORDARI FACIAS LOQUELAM. In 


English practice. A writ by which a suit or 
plaint in replevin may be removed from a 
county court to one of the courts of West- 
minster Hall. 3 Bl. Comm. 149; 3 Steph. Pl. 
522, 666. So termed from the emphatic words 
of the old writ, by which the sheriff was com- 
manded to cause the plaint to be recorded, 
and to have the record before the superior 
court. Reg, Orig. 58. 


*RECORDATUR. In old English practice. An 
entry made upon a record, in order to prevent 
any alteration of it. 1 Ld. Raym. 211. 

An order or allowance that the verdict re- 
turned on the nisi prius roll be recorded. 


RECORDER, v. L. Fr. In Norman law. To 
recite or testify on recollection what had pre- 
viously passed in court. This was the duty 
of the judges and other principal persons who 
presided at the placitum; thence called “rec- 
ordeurs.”. Steph. PL, Append. note 11. 


RECORDER, n. ` In old English law. A bar- 
rister or other person learned in the law, 
whom the mayor or other magistrate of any 
city or town corporate, having jurisdiction or 
a court of record within their precincts, as- 
sociated to him for his better direction in 
matters of justice and proceedings according 
to law. Cowell. . 

The name “recorder” is also given to a 
magistrate, in the judicial systems of some 
of the states, who has a criminal jurisdiction 
analogous to that of a police judge or other 
committing magistrate, and usually a limited 
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civil jurisdiction, and sometimes authority 
conferred by statute in special classes of pro- 
ceedings. Leigeber v. State, 17 Ala. App. 551, 
86 So. 126; City of Colton v. Superior Court 
in and for San Bernardino County, 84 Cal. 
App. 303, 257 P. 909, 911. 

Also an officer appointed to make record or 
enrolment of deeds and other legal instru- 
ments authorized by law to be recorded. 


RECORDER OF LONDON. One of the jus- 
tices of oyer and terminer, and a justice of 
the peace of the guorum for putting the laws 
in execution for the preservation of the peace 
and government of the city. Being the mouth 
of the city, he delivers the sentences and 
Judgments of the court therein, and also cer- 
tifies and records the city customs, etc. He is 
chosen by the lord mayor and aldermen, and 
attends the business of the city when sum- 
moned by the lord mayor, etc. Wharton. 


RECORDING ACTS. Statutes enacted in the 
several states relative to the official recording 
of deeds, mortgages, bills of sale, chattel 
mortgages, etc., and the effect of such records 
as notice to creditors, purchasers, incum- 
brancers, and others interested. 


RECORDS, EARLY ENGLISH. A record 
commission was appointed in 1800 by parlia- 
ment, which in 87 years of Service printed 
many records of England, Wales and Scot- 
land. See their reports. Extracts from that 
on the “Statutes of the Realm” will be found 
in 2 Sel, Essays in Anglo. Amer. L. H. 171. 
See 2 Holdsw. Hist. E. L. 


RECORDUM. A record; a judicial record. 
It is used in the phrase prout patet per re- 
cordum, which is a formula employed, in 
pleading, for reference to a record, signifying 
as it appears from the record. 1 Chit. Pl. 
385; Philpot v. McArthur, 10 Me. 127. 


RECOUP, or RECOUPE. To deduct, defalk, 
discount, set off, or keep back; to withhold 
part of a demand. 


RECOUPMENT. In practice. Defalcation or 
discount from a demand. A keeping back 
something which is due, because there is an 
equitable reason to withhold it. Tomlins. 
Recoupment is a right of the defendant to 
have a deduction from the amount of the 
plaintiff's damages, for the reason that the 
plaintiff has not complied with the cross-obli- 
gations or independent coyenants arising un- 
der the same contract. Code Ga. 1882, § 2900 
(Civ. Code 1910, § 4350). Flynn v. Barry, 
221 Mich. 422, 191 N. W. 215, 216; Luther v. 
Mathis, 211 Ill. App. 596, 601; Mack v. Hug- 
ger Bros. Const. Co., 153 Tenn. 260, 288 S. W. 
448, 449, 46 A. L. R. 389; BE. E. Houghton & 
Co. v. Alpha Process Co., 5 Boyce (Del.) 383, 
93 A. 669, 670; Tilden v. E. A. Stevenson & 
Co. (Del. Super.) 180 A. 236, 237; Caples v. 
Morgan, 81 Or. 692, 160 P. 1154, 1157, L. R. 
A. 1917B, 760; Dexter-Portland Cement Co. 
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v. Acme Supply Co., 147 Va. 758, 135 S. E. 
788, 790; Heite v. Cowgill, 5 Boyce (Del:) 
197, 91 A. 652, 653; Moore v. Sheal, 6 Boyce 
(Del.) 101, 97 A. 287, 238; Merry Realty Co. 
v. Shamokin & Hollis Real Estate Co., 186 
App. Div. 538, 174 N. Y. S. 627, 630; Hoover 
Commercial Co. v. Humphrey, 107 Miss. 810, 
66 So. 214, 216. 


It is keeping-back something which is due because 
there is an equitable reason to withhold it; and is 
now uniformly applied where a man brings an action 
for breach of a contract between him and the defend- 
ant; and where the latter can show that some stipu- 
lation in the same contract was made by the plain- 
tiff, which he has violated, the defendant may, if he 
choose, instead of suing in his turn, recoupe his 
damages arising from the breach committed by the 
plaintiff, whether they be liquidated or not. Ives v. 
Van Eppes, 22 Wend. (N. Y.) 156. And see Barber v, 
Chapin, 28 Vt. 413; Lawton v. Ricketts, 104 Ala. 430, 
16 So. 59; Aultman v. Torrey, 55 Minn, 492, 57 N. W. 
211; Dietrica v. Ely, 11 C. C. A. 266, 63 F. 413; The 
Wellsville v., Geissie, 3 Ohio St. 31; Nichols v. 
Dusenbury, 2 N. Y. 286; Myers v. Estell, 47 Miss. 23. 

In speaking of matters to be shown in defense, 
the term “recoupment” is often used as synonymous 
with “reduction.” The term is‘of French origin, 
and signifies cutting again, or cutting back, and, 
as a defense, means the cutting back on the plain- 
tiff’s claim by the defendant. Like reduction, it is 
of necessity limited to the amount of the plaintiff’s 
claim. It is properly applicable to a case where the 
same contract imposes mutual duties and obligations 
on the two parties, and one seeks a remedy for the 
breach of duty by the second, and the second meets 
the demand by a claim for the breach of duty by 
the first. Davenport v. Hubbard, 46 Vt. 207, 14 Am. 
Rep. 620. 

“Recoupment” differs from “‘set-off’? in this re- 
spect: that any claim or demand the defendant 
may have against the plaintiff may be used as a 
set-off, while it is not a subject for recoupment un- 
less it grows out of the very same transaction which 
furnishes the plaintiff's cause of action. The term is, 
as appears above, synonymous with “reduction,” 
but the latter is not a technical term of the law; 
the word ‘‘defalcation,” in one of its meanings, 
expresses the same idea, and is used interchange- 
ably with recoupment. Recoupment, as a remedy, 
corresponds to the reconvention of the civil law. 
Dexter-Portland Cement Co. v. Acme Supply Co., 
147 Va. 758, 183 S. E. 788, 790; Stern v. Sunset Road 
Oil Co., 47 Cal. App. $34, 190 P. 651, 655; Brown v: 
Patterson, 214 Ala. 351, 108 So. 16, 17, 47 A. L. R. 
1093; Curtis-Warner Corporation v. Thirkettle, 99 
N. J. Eq. 806, 134 A. 299, 303; Lovett v. Lovett, 93 
Fla. 611, 112 So. 768, 780. 

“Recoupment” is the right to set off unliquidated 
damages, while the right of “set-off,” comprehends 
only liquidated damages, or those capable of being 
ascertained by calculation. Alley v. Bessemer Gas 
Engine Co. (Tex. Civ. App.) 228 8. W. 963, 966. Re- 
coupment is confined to matters arising out of the 
transaction or contract upon which suit is brought, 
not depending upon whether the matter be liquidated 
or unliquidated. J. C. Lysle Milling Co. v. North 
Alabama Grocery Co., 201 Ala. 222, 77 So. 748, 749. 
While there is a well-defined distinction between 
set-off and recoupment, they are each, in a sense, 
set-offs, Lehman v. Austin, 195 Ala. 244, 70 So. 653, 
655. 


RECOURSE. The phrase “without recourse”. 


is used in the form of making a qualified 
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or restrictive indorsement of a hill or note. 
By these words the indorser signifies that, 
while he transfers his property in the in- 
strument, he does not assume the responsibil- 
ity of an indorser: See Lyons v, Fitzpatrick, 
52 La, Ann. 697, 27 So. 111. 


RECOUSSE. Fr. In French law. .Recapture. 
Emerig. Traité des Assur. c. 12, § 23. 


RECOVEREE. In old conveyancing. 
party who suffered a common recovery. 


The 


RECOVERER. The demandant in a common 
recovery, after Judgment has been given in his 
favor. 


RECOVERY. In its most extensive sense, 
a recovery is the restoration or vindication 
of a right existing in a person, by the formal 
judgment or decree of a competent court, at 
his instance and suit, or the obtaining, by 
such judgment, of some right or property 
which has been taken or withheld from him. 
This is also called a “true” recovery, to dis- 
tinguish it from a “feigned” or “common” 
recovery. See Common Recovery. 

The obtaining of a thing by the judgment 
of a court, as the result of an action brought 
for that purpose. Vaughan v. Humphreys, 
153 Ark. 140, 289 S$. W. 730, 22 A. L. R. 1201. 

Also, the amount finally collected, or the 
amount of judgment. In re Lahm, 179 App. 
Div. 757, 167 N. Y. S. 217, 219; U. S. v. Kon- 
stovich (C. C. A.) 17 F.(2d) 84, 85; McCall v: 
Atchley (Mo. App.) 194 S. W. 714, 717; San- 
ders v. Riddick, 127 Teun. 701, 156 S. W. 464; 
Hartwig v. Eliason, 164 Wis. 331, 159 N. W. 
943, 944. 

Final Recovery 


The final judgment in an action, Also the 
final verdict in an action, as distinguished 
from the judgment entered upon it. Fisk v. 
Gray, 100 Mass. 193; Count Joahnnes v. Pang- 
born, 6 Allen (Mass.) 243. 


RECREANT. Coward or craven., The word 
pronounced by a combatant in the trial by 
battel, when he acknowledged himself beaten. 
3 Bl. Comm. 340. 


RECRIMINATION. A charge made by an 
accused person against the accuser; in par- 
ticular a counter-charge of adultery or cruelty 
made by one charged with the same offense 
in a suit for divorce, against the person who 
has charged him or her. Wharton, 

Recrimination is a showing by the defend- 
ant of any cause of divorce against the plain- 
tiff, in bar of the plaintiff’s cause of divorce. 
Civ. Code Cal. § 122. And see Duberstein v. 
Duberstein, 171 Ill. 138, 49 N. E. 316; Bohan 
v. Bohan (Tex. Civ. App.) 56 S. W. 960; Pease 
v. Pease, 47 Nev. 124, 217 P. 289, 240; Hiecke 
v. Hiecke, 163 Wis. 171, 157 N. W. 747, 749, 
Ann. Cas. 1918B, 497; McMillan v. McMillan, - 
113 Wash. 250, 193 P. 673; Morrison v, Mor- 
rison, 88 Idaho, 45, 221 P. 156, 158. 


RECRUIT. A newly-enlisted soldier. 


1509 


RECRUITING. “Recruiting,” in Espionage 
Act June 15, 1917, tit. 1, § 3 (50 USCA § 33 
note), denouncing the offense of obstructing 
the “recruiting or enlistment service,” is gain- 
ing fresh supplies for the forces, as well by 
draft as otherwise, and put as an alternative 
to -enlistment or voluntary enrollment. 
Schenck v. U. S., 249 U. S. 47, 39 S. Ct. 247, 
249, 68 L. Ed. 470; Fairchild v. U. 8. (C. C. A.) 
265 F. 584, 587; U. S. v. Prieth (D. C.) 251 F. 
846, 951. 


RECTA PRISA REGIS. In old English law. 
The king’s right to prisage, or taking of one 
butt or pipe of wine before and another be- 
hind the mast, as a custom for every ship 
laden with wines. Cowell. 


RECTIFICATION. 


Rectification of Instrument 


In English law. To rectify is to correct or 
define something which is erroneous or doubt- 
ful. Thus, where the parties to an agree- 
ment have determined to embody its terms 
in the appropriate and conclusive form, but 
the instrument meant to effect this purpose 
(€. g, a conveyance, settlement, etc.) is, by 
mutual mistake, so framed as not to express 
the real intention of the parties, an action 
may be brought in the chancery division of 
the high court to have it rectified. Sweet. 


Rectification of Boundaries 


An action to rectify or ascertain the bounda- 
ries of two adjoining pieces of land may be 
brought in the chancery division of the high 
court. Id. 


Rectification of Register 


The rectification of a register is the process 
by which a person whose name is wrongly en- 
tered on (or omitted from) a register may 
compel the keeper of the register to remove 
(or enter) his name. Id 


RECTIFIER. As used in the United States 
internal revenue laws, this term is not con- 
fined to a person who runs spirits through 
charcoal, but is applied to any one who recti- 

` fies or purifies spirits in any manner what- 
ever, or who makes a mixture of spirits with 
anything else, and sells it under any name, 
Quantity of Distilled Spirits, 3 Ben. 73, Fed. 
Cas. No. 11,494. 


RECTITUDO. 
dues ; 


Lat. Right or justice; legal 
tribute or payment. Cowell. 


RECTO, BREVE DE. A writ of right, which 
was of so high a nature that as other writs 
in real actions were only to recover the pos- 
session of the land, ete., in question, this aim- 
ed to recover the seisin and the property, and 
thereby both the rights of possession and prop- 
erty were tried together. Cowell. 


RECTO DE ADVOCATIONE ECCLESIZ. 
A writ which lay at common law, where a 
man had right of advowson of a church, and, 


RECTUM ESSE 


the parson dying, a stranger had presented. 
Fitzh. Nat. Brev. 30.’ 


RECTO DE CUSTODIA TERRE ET H/ERE- 
DIS. A writ of right of ward of the land and 
heir. Abolished. 


RECTO DE DOTE. A writ of right of dower, 
which lay for a widow who had received part 
of her dower, and demanded the residue, 
against the heir of the husband or his guardi- 
an. Abolished. See 23 & 24 Vict. c. 126, § 26. 


RECTO DE DOTE UNDE NIHIL HABET. 
A writ of right of dower whereof the widow 
had nothing, which lay where her deceased 
husband, having divers lands or tenements, 


` had assured no dower to his wife, and she 


thereby was driven to sue for her thirds 
against the heir or his guardian. Abolished. 


RECTO DE RATIONABILI PARTE. A writ 
of right, of the reasonable part, which lay 
between privies in blood; as brothers in gav- 
elkind, sisters, and other coparceners, for 
land in fee-simple. Fitzh. Nat. Brev. 9. 


RECTO QUANDO (or QUIA) DOMINUS 
REMISIT CURIAM. A writ of right, when 
or because the lord had remitted his court, 
which lay where lands or tenements in the 
seignory of any lord were in demand by a 
writ of right. Fitzh. Nat. Brev. 16. 


RECTO SUR DISCLAIMER. 
writ on disclaimer. 


An abolished 


RECTOR. In English law. He that has 
full possession of a parochial church. A rec- 
tor (or parson) has, for the most part, the 
whole right to all the ecclesiastical dues in 
his parish; while a vicor has an appropria- 
tor over him, entitled to the best part of the 
profits, to whom the vicar is, in effect, per- 
petual curate, with a standing salary. 1 Bl. 
Comm. 384, 388. See Bird v. St. Mark’s 
Church, 62 Iowa, 567, 17 N. W. 747. 


RECTOR PROVINCIAZE. Lat. In Roman 
law. The governor of a province. Cod. 1, 40. 


RECTOR SINECURE. A reetor of a parish 
who has not the cure of souls. 2 Steph. 
Comm, 683. 


RECTORIAL TITHES. Great or predial ti- 
thes. 


RECTORY. An entire parish church, with 
all its rights, glebes, tithes, and other profits 
whatsoever; otherwise commonly called a 
“benefice.” See Gibson v. Brockway, 8 N. 
H. 470, 31 Am. Dec. 200; Pawlet v. Clark, 
9 Cranch, 326, 3 L. Ed. 735. 

A rector’s manse, or parsonage house. 
Spelman. — f 


Right; also a trial or ac- 
Cowell. 


RECTUM. Lat. 
cusation. Bract.; 


RECTUM ESSE. To be right in court.’ 


RECTUM ROGARE 


RECTUM ROGARE. To ask for right; to 
petition the judge to do. right. 


RECTUM, STARE AD. To stand trial or 
abide by the sentence of the court. 


RECTUS. In the old law of descents. Right; 
upright; the opposite of obliquus (q. v.). 


RECTUS IN CURIA, Lat. Right in court. 
The condition of one who stands at the bar, 
against whom no one objects any offense. 
When a person outlawed has reversed his 
outlawry, so that he can have the benefit of 
the law, he is said to be “rectus in curia.” 
Jacob. 


RECUPERATIO. Lat. In old English law. 
Recovery; restitution by the sentence of a 
judge of a thing that has been wrongfully 
taken or detained. Co. Litt, 154a. 


Recuperatio, i. e„ ad rem, per injuriam ex- 
tortam sive detentam, per sententiam judicis 
restitutio. Co. Litt. 154a. Recovery, ù e, 
restitution by sentence of a judge of a thing 
wrongfully extorted or detained. 


Recuperatio est alicujus rei in causam, alterius 
adducts per judicem acquisitio. Co. Litt. 154a. 
Recovery is the acquisition by-sentence of a 
judge of anything brought into the cause of 
another. 


RECUPERATORES. In Roman law. A spe- 
cies of judges first appointed to decide con- 
troversies between Roman citizens and stran- 
gers concerning rights requiring speedy rem- 
edy, but whose jurisdiction was gradually 
extended to questions which might be brought 
before ordinary judges. Mackeld. Rom. Law, 
§ 204. ` 


Recurrendum est ad extraordinarium quando 
non valet ordinarium. We must have recourse 
to what is extraordinary, when what is or- 
dinary fails. 


RECUSANTS. In English law. Persons who 
willfully absent themselves from their par- 
ish church, and on whom penalties were im- 
posed by various statutes passed during the 
reigns of Elizabeth and James I. Wharton. 

Those persons who separate from the 
church established by law. Termes de la 
Ley. The term was practically restricted to 
Roman Catholics, 


RECUSATIO TESTIS. Lat. In the civil law. 
Rejection of a witness, on the ground of in- 
competency. Best, Ev. Introd. 60, $ 60. 


RECUSATION. In the civil law. A species 
of exception or plea to the jurisdiction, to 
the effect that the particular judge is dis- 
qualified from hearing the cause by reason 
of interest or prejudice: Poth. Proc, Civile, 
pt. 1, ec. 2, § 5. : 1o 

The challenge of jurors. Code Prac. La. 
arts. 499, 500. An act, of what nature: so- 
‘` ever it may be, by which a strange heir) by 


‘“REDDENDUM. 
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deeds or words, declares he will not be heir. 
Dig. 29, 2, 95. 


RED, RAED, 
counsel, 


or REDE. Sax. Advice; 


RED BOOK OF THE EXCHEQUER. An an- 
cient record, wherein are registered the hold- 
ers of lands per baroniam in the time of Hen- 
ry II., the number of hides of land in certain 
counties before the Conquest, and the cere-. 
monies on the coronation of Hleanor, wife of 
Henry III. Jacob; Cowell. 


‘RED-HANDED. With the marks of crime 


fresh on him. 


RED TAPE. In a derivative sense, order car- 
ried to fastidious excess; system run out in- 
to trivial extremes. Webster v. Thompson, 
55 Ga. 484, 


REDDENDO SINGULA SINGULIS. Lat. 
By referring each to each; referring each 
phrase or expression to its appropriate ob- 
ject. A rule of construction. 


Lat. In conveyancing. 
Rendering; yielding. The technical name of 
that clause in a conveyance by which the 
grantor creates or reserves some new thing 
to himself, out of what he had before grant- 
ed; as “rendering therefor yearly the sum 
of ten shillings, or a pepper-corn,” ete. That 
clause in a lease in which a rent is reserved 
to the lessor, and which commences with the 
word “yielding.” 2 Bl. Comm. 299; Freud- 
enberger Oil Co. v. Simmons, 75 W. Va. 337, 
83 S. E. 995, 997, Ann. Cas. 1918A, 878. 


REDDENS CAUSAM SCIENTIZE. Lat. Giy- 
ing the reason of his knowledge. 


In Scotch Practice 


A formal phrase used in depositions, pre- 
ceding the statement of the reason of the 
witness’ knowledge. 2 How. State Tr. 715. 


Reddere, nil aliud est quam acceptum resti- 
tuere; seu, reddere est quasi retro dare, et 
redditur dicitur a redeundo, quia retro it. Co. . 
Litt. 142. To render is nothing more than 
to restore that which has been received; or, 
to render is as it were to give back, and it 
is called “rendering” from “returning,” be- 
cause it goes back again. 


REDDIDIT SE. 
himself. - 


Lat. He has rendered 


In Old English Practice 


A term applied to a principal who had 
rendered himself in discharge of his bail. 
Holthouse. 


REDDITARIUM. In old records. 
or rent-roll. Cowell. 


A rental, 


REDDITARIUS. In old records, A renter; 
a tenant. ‘Cowell. i 
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REDDITION. A surrendering or restoring; 
also. a judicial acknowledgment that the 
thing in demand belongs to the demandant, 
and not to the person surrendering. Cowell. 


REDEEM. To buy back. To liberate an 
estate or article from mortgage or pledge by 
paying the debt for which it stood as security. 
To repurchase in a literal sense; as, to re- 
deem one’s land from a tax-sale.. See Max- 
well v. Foster, 67 S. C. 377, 45 S. E. 927; 
Miller v. Ratterman, 47 Ohio St. 141, 24 N. 
E. 496; Swearingen v. Roberts, 12 Neb. 333, 


11 N. W. 325; Closser v. McBride, 182 Mich. 


504, 148 N. W. 756, 758; Matthews v. Stevens, 
163 Ark. 157, 259 S. W. 786, 788; Carson v. 
Lee, 281 Mo.'166, 219 S. W. 629, 681; Arends 
v. Frerichs, 192 Iowa, 285, 184 N. W. 650, 656 ; 
Mitsch v. Owens, 82 N. J. Eq. 404, 89 A. 292, 
293; Leonard v. Western, 74 Mont. 513, 241 
P. 523, 525; Bryan v. Boyd, 100 8. ©. 397, 
84 8. E. 992, 993. 


REDEEMABLE. Subject to an obligation 
of redemption; embodying, or conditioned 
upon, a promise or obligation of redemption ; 
convertible into coin; as, a “redeemable cur- 
rency.” See U. S. v. North Carolina, 136 
U. 8. 211, 10 8. Ct. 920, 34 L. Ed. 336. 

Subject to redemption; admitting of re- 
demption or repurchase; given or held un- 
der conditions admitting of reacquisition 
by purchase; as, a “redeemable pledge.” 


REDEEMABLE RIGHTS.. Rights which re- 
turn to the conveyor or disposer of land, ete., 
upon payment of the sum for which such 
rights are granted. Jacob. 


REDELIVERY. A yielding and delivering 
back of a thing. American Brake Shoe & 
Foundry Co. v. New York Rys. Co. (D. C.) 
293 F. 612, 623. 


REDELIVERY BOND. A bond given to'a 
sheriff or other officer, who has attached or 


levied on personal property, to obtain the re- - 


lease and repossession of the property, con- 
ditioned to redeliver the property to the offi- 
eer or pay him its value in case the levy or 
attachment is adjudged good. See Drake y. 
Sworts, 24 Or, 198, 33 P. 563. 


REDEMISE. 
or leased. 


REDEMPTIO OPERIS. Lat. In Roman law, 
a contract for the hiring er letting of services, 
or for the performance of a certain work in 
consideration of the payment of a stipulated 
price. It is the same contract as “locatio 
operis,” but regarded from the standpoint of 
the one who is to do the work, and who is 
called “redemptor operis,” while the hirer 
is called “locator operis.” See Mackeld. 
Rom, Law, § 408. 


REDEMPTION. A repurchase; a buying 
back, The act of a vendor of property in 
buying it back again from. the purchaser at 


A regranting of land demised 


‘ 'REDHIBITORY ACTION 


the same or an enhanced price. Murphy v. 
Casselman, 24 N. D. 336, 189 N. W. 802, 803; 
State ex rel. Curtis v. Ross, 144 La, 898, 81 
So. 386; Venner v. Public Utilities Commis- 
sion, 302 I. 232, 134 N. B. 17, 18 > 

The right of redemption is an agreement 
or paction, by which the vendor reserves to 
himself the power of taking back the thing - 
sold by returning the price paid for it. Civ- 
il Code La. art. 2567. 

The process of annulling and revoking a 
conditional sale of property, by performance 
of the conditions on which it was Stipulated 
to be revocable. 

The process of cancelling and annulling a 
defeasible title to land, such as is created by 
a mortgage or a tax-sale, by paying the debt 
or fulfilling the other conditions. 

The liberation of a chattel from pledge or 
pawn, by paying the debt for which it stood 
as security. ' . 

Repurchase of notes, bills, or other evi- 
dences of debt, (particularly bank-notes and 
paper-money,) by paying their value in coin 
to their holders. 


—Redemption, equity of. 


See Equity of Re- 
demption. l 


—Redemption of land tax. In English law. 
The payment by the landowner of such a | 
lump sum as shall exempt his land from the 
land tax. Mozley & Whitley. 


—Voluntary redemption, in Scotch ‘law, is 
when a mortgagee receives the sum due in- 
to his own hands, and discharges the mort- 
gage, without any consignation. Bell. 


REDEMPTIONES. In old. English law. 
Heavy fines. Distinguished from misericor- 
dia, (which see.) . ` 


REDEUNDO. Lat. 
ing; while returning. - 


Returning; in return- 
2 Strange, 985. 


REDEVANCE. In old French and Canadian 
law. Dues payable by a tenant to his lord, 
not necessarily in money. 


REDHIBERE. Lat. In the civil law. To 
have again; to have back; to cause a seller 
to have again what he had before. 


REDHIBITION. In the civil law. The 
avoidance of a sale on account of some yice 
or defect in the thing sold, which renders 
it either absolutely useless or its use so in- 
convenient and imperfect that, it must be 
supposed that the buyer would not: have pur- 
chased it had he known of the vice. Civ. 
Code La. art. 2520. 


REDHIBITORY ACTION. In the civi law. 
An action for redhibition, An action to 
avoid a sale on account of some vice or de- 
fect in the thing sold, which renders its. use 
impossible, or.so inconvenient and imperfect 
that it must be supposed the buyer would not 
have purchased it had he known of the vice. 
Civ. Code La, art. 2520. 


REDHIBITORY DEFECT 


REDHIBITORY DEFECT (or VICE).. In the 
civil law. A defect in an article sold, for 
which the seller may be compelled to take it 
back; a defect against which the seller is 
bound to warrant. Poth. Cont. Sale, no. 203. 


REDISSEISIN. In old English law. A sec- 
ond ‘disseisin of a person of the same tene- 
ments, and by the same disseisor, by whom he 
was before disseised. 3 Bl. Comm. 188. 


REDITUS. Lat. A revenue or return; in- 
come or profit; specifically, rent. 
REDITUS ALBI. White rent; blanche 


farm; rent payable in silver or other money. 
REDITUS ASSISUS. 


REDITUS CAPITALES. Chief rent paid by 
freeholders to go quit of all other services. 


REDITUS NIGRI. Black rent; black mail; 
rent payable in provisions, corn, labor, etc. ; 
as distinguished from “money rent,” called 
“reditus albi.” 


REDITUS QUIETI.. 
REDITUS SICCUS. 


REDMANS. In feudal law. Men who, by 
the tenure or custom of their lands, were to 
Tide with or for the lord of the manor, about 
his business, Domesday. 


REDOBATORES. In old English law. 
Those that buy stolen cloth and turn it into 
some other color or fashion that it may not 
be recognized. Redubbers, 


A set or standing rent. 


Quitrents (q. v.). 
Rent seck (q. v.). 


REDRAFT. In commercial law. <A draft or 
bill drawn in the place where the original 
bill was made payable and where it went to 
protest, on the place where such original 
bill was drawn, or, when there is no regular 
commercial intercourse rendering that prac- 
ticable, then in the next best or most direct 
practicable course. 1 Bell, Comm. 406. 


REDRESS. The receiving satisfaction for an 
injury sustained. 


REDUBBERS. In criminal law. Those who 
bought stolen cloth and dyed it of another 
color to prevent its being identified were 
anciently so called. Cowell; 3 Inst. 134. 


REDUCE. In Scotch law. 


annul. 


REDUCTIO AD ABSURDUM. Lat. In log- 
ic. The method of disproving an argument 
by showing that it leads to an absurd conse- 
quence. 


To rescind or 


REDUCTION. 
In Scotch Law 
An action brought for the purpose of re- 
scinding, annulling, or cancelling. some bond, 
contract, or other instrument in writing. 1 
Yorb. Inst. pt. 4, pp. 158,.159. . 
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In French Law | 


Abatement. When a parent gives away, 
whether by gift inter vivos or by legacy, more 
than his portion disponible, (q. v.) the donee 
or legatee is required to submit to have his 
gift reduced to the legal proportion. 


REDUCTION EX CAPITE LECTI. By the 
law of Scotland the heir in heritage was en- 
titled to reduce all voluntary deeds granted 
to his prejudice by his predecessor within six- 
ty days preceding the predecessor’s death; 
provided the maker of the deed, at its date, 


, was laboring under the disease of which he 


died, and did not subsequently go to kirk or 
market unsupported. Bell. 


REDUCTION IMPROBATION. In Scotch 
law. One form of the action of reduction 
in which falsehood and forgery are alleged 
against the deed or document sought to be set 
aside, 


REDUCTION INTO POSSESSION. The act 
of exercising the right conferred by a chose 
in action, so as to convert it into a chose in 
possession; thus, a debt is reduced into pos- 
session by payment. Sweet. 


REDUNDANCY. This is the fault of intro- 
ducing superfluous matter into a legal instru- 
ment; particularly the insertion in a plead- 
ing of matters foreign, extraneous, and ir- 
relevant to that which it is intended to an- 
swer. See Carpenter v. Reynolds, 58 Wis. 
666, 17 N. W. 300; Carpenter v, West, 5 How. 
Prae. (N. Y.) 55; Bowman v. Sheldon, 5 
Sandf. (N. Y.) 660; Plank v. Hopkins, 35 8. 
D. 248, 151 N. W. 1017, 1019. 


RE-ENACT. To enact again; to revive. 
Police Jury of Caddo Parish v. City of Shreve- 
port, 137 La, 1032, 69 So. 828, 831. 


RE-ENTRY. The entering again into or re- 
suming possession of premises. Thus in leas- 


_ es there is a proviso for re-entry of the lessor 


on the tenant’s failure to pay the rent or per- 
form the covenants contained in the lease, and 
by virtue of such proviso the lessor may take 
the premises into his own hands again if the 
rent be not paid or covenants performed; 
and this resumption of possession is termed 
“re-entry.” 2 Cruise, Dig. 8; Cowell. And 
see Michaels v. Fishel, 169 N. Y. 381, 62 N. E. 
425; Earl Orchard Co. v. Fava, 138 Cal. 76, 
70 P. 1073; Fleisher v. Friob, 161 N. X. S. 
940, 944, 97 Misc. Rep. 343. 


Land Reeve 
See Land. f 


RE-EXAMINATION. An examination of a 
witness after a cross-examination, upon mat- 
ters arising out of such. cross-examination, 
See Examination. Loy 


RE-EXCHANGE. The damages or expenses 
caused by the dishonor and protest of a bill of 
exchange in a foreign country, -where: it was 
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payable, and by its return to the place where 
it was drawn or indorsed, and its being there 
taken up. Bangor Bank v. Hook, 5 Me. 175; 
Simonoff v. Granite City Nat. Bank, 279 Ill. 
248, 116 N. E. 636, 689; Furness, Withy & Co. 
v. Rothe (C. C. A.) 286 F. 870, 872; Gross v. 
' Mendel, 157 N. Y. S. 357, 859, 171 App. Div. 
237. 


RE-EXTENT. In English practice. A see- 
ond extent made upon lands or tenements, 
upon complaint made that the former extent 
was partially performed. Cowell. 


REEF. In Mining Law. 


A vein or lode containing or supposed to 
contain minerals, 


REEVE. In old English law. A ministerial 
officer of justice. His duties seem to have 
combined many of those now confided to the 
sheriff or constable and to the justice of the 
peace. He was also called, in Saxon, “gerefa.” 


REFALO. A word composed of the three in- 
itial syllables “re.” “fa.” “lo.,” for “recordari 
facias loquelam,” (q. v.). 2 Sell. Pr. 160. 


REFARE. To bereave, take away, rob. Cow- 
ell, 


‘REFECTION. In the civil law. Reparation; 
re-establishment of a building. Dig. 19, 1, 
6, 1. 


REFER. When a case or action involves 
matters of account or other intricate details 
which require minute examiuation, and for 
that reason are not fit to be brought before a 
jury, it is usual to refer the whole case, or 
some part of it, to the decision of an auditor 
or referee, and the case is then said to be re- 
ferred. ` 


Taking this word in its strict, technical use, it 
relates to a mode of determining questions which 
is distinguished from ‘‘arbitration,” in that the lat- 
ter word imports submission of a controversy with- 
out any lawsuit having been brought, while ‘‘refer- 
ence” imports a lawsuit pending, and an issue 
framed or question raised which (and not the con- 
troversy itself} is sent out. Thus, arbitration is re- 
sorted to instead of any judicial proceeding; while 
reference is one mode of decision employed in the 
course of a judicial proceeding. 
is distinguished from “hearing or trial,” in that 
these are the ordinary modes of deciding issues and 
questions in and by the courts with ald of juries 
when proper; while reference is an employment of 
non-judicial persons—individuals not "integral parts 
of the court—for the decision of particular matters 
inconvenient to be heard in actual court. Abbott. 


To point, allude, direct, or make refer- 
ence to. This is the use of the word in con- 
veyancing and in literature, where a word or 
sign introduced for the purpose of direct- 
ing the reader’s attention to another place in 
the deed, book, document, ete, is said to 
“refer” him to such other connection. 


REFEREE. In practice. A person to whom 
a cause pending in a court is referred by 


And “reference” 


REFERENCE 


the court, to take testimony, hear the par- 
ties, and report thereon to the court. See 
Refer. And see In re Hathaway, 71 N. ¥. 
248: Betts v..Letcher, 1 S. D. 182, 46 N. W. 
193; Central Trust Co. v. Wabash, ete, R. 
Co. (C. ©.) 32 F. 685; Jones v. Jones, 188 Mo. 
App. 220, 175 S. W. 227, 229. 


REFEREE IN BANKRUPTCY. An officer ap- 
pointed by the courts of bankruptcy under the 
act of 1898 (11 USCA § 1) corresponding to 
the “registers in bankruptcy” under earlier 
statutes having administrative and quasi-ju- 
dicial functions under the bankruptey law, 
and who assists the court in such cases and 
relieves the judge of attention to matters of 
detail or routine, by taking charge of all ad- 
ministrative matters and the preparation or 
preliminary consideration of questions re- 
quiring judicial decision, subject at all times 
to the supervision and review of the court. 
McCulloch v. Davenport Savings Bank (D. C.) 
226 F. 309, 311; Peck v. Richter (©. C. A.) 
217 F. 880, 882; In re Carl Dernburg & Son 
(C. ©. A.) 5 F.(2d) 87, 38. 


REFEREES, COURT OF. In the passage of 
private bills through the house of commons, 
the practice was adopted in 1864 of the ap- 
pointment of referees on such bills, consist- 
ing of the chairman of ways and means and 
not less than three other persons to be ap- 
pointed by the speaker. The referees were 
formed into one or more courts, three at least 
being required to constitute each court, a 
member in every case being chairman, but re- 
ceiving no salary. The referees inquired into 
the proposed works, etc., and reported to the 
house. The committees of the house on any 
bill might also refer any question to the ref- 
erees for their decision. It was also ordered 
in 1864 that the referees should decide on all. 
petitions as to the right of the petitioner to 
be heard. i, e., his locus standi. A court of ref- 
erees was specially constituted for the adjudi- 
cation of this right, called locus standi. A 
series of reports of the court of referees on 
private bills in parliament, called Locus Stan- 
di reports, has been published since 1867. 


REFEREES, OFFICIAL. Officials in the 
King’s Bench Division of the High Court of 
Justice in England, created by the judicature 
acts. They are three in number. They try 
such questions and actions as may be refer- 
red to them, and act as arbitrators in certain 
cases. 


REFERENCE. 
In Contracts 
An agreement to submit to arbitration; the 
act of parties in submitting their controversy 
to chosen referees or arbitrators. 


In Practice 
The act of sending a cause pending in court 
to a referee for his examination and decision. 
State v. Innes, 89 Kan. 168, 130 P. 677, 680; 


REFERENCE 


Jones v. Jones, 188 Mo, App. 220, 175 S. W. 
227, 230. See Refer. 


In Commercial Law 


The act of sending or directing one per- 
son to another, for information or advice 
as to the character, solvency, standing, etc., 
of a third person, who desires to open busi- 
ness relations with the first, or to obtain cred- 
it with him, 


REFERENCE IN CASE OF NEED. When a 
person draws or, indorses a bill of exchange, 
he sometimes adds the name of a person to 
whom it may be presented “in case of need ;” 
i. e., in case it.is dishonored by the original 
drawee or. acceptor. Byles, Bills, 261. 


REFERENCE TO RECORD. Under the Eng- 
lish practice, when an action is commenced, 
an entry. of it is made in the cause-book ac- 
cording to the year, the initial letter of the 
surname of the first plaintiff, and the place 
of the action, in numerical order among those 
commenced in the same year, e. g., “1876, A. 
26;” and all subsequent documents in the 
action (such as pleadings and affidavits) bear 
this mark, which is called the “reference to 
the record.” Sweet. 


REFERENDARIUS. An offieer by whom the 
order „òf causes was laid before the Roman 
emperof, the desires of petitioners made 
known, and answers returned to them. 
Vicat, Voc. Jur.; Calvin. 


REFERENDARY. In Saxon law. A master 
of requests; an officer to whom ‘petitions to 
the king were referred. Spelman. 


REFERENDO SINGULA SINGULIS. Lat. 
Referring individual or separate words to 
separate subjects; making a distributive ref- 
erence of words in an instrument; a rule of 
construction. 


REFERENDUM. In international law. <A 
communication sent by a diplomatic repre- 
sentative to his home government, in regard 
to matters presented to him which he is un- 
able or unwilling to decide without further 
‘instructions, ` 

In the modern constitutional law of Switz- 
erland and elsewhere, the referendum is a 
method of submitting an important legisla- 
tive measure to a direct vote of the whole 
pecple. See Kadderly v. Portland, 44 Or. 
118, 74 P. 710, 75 P. 222; In re Pfahler, 150 
Cal. 71. 88 P. 270. 11 L. R. A. (N. 8.) 1092, 
11 Ann. Cas. 911; Pacific States Telephone & 
Telegraph Co. v. Oregon, 223 U. 8. 118, 32 
Sup. Cti 224, 56 L. Ed. 377; Kiernan v. Port- 
land, 223 U. S. 151,82 Sup. Ct. 231, 56 L. Ed. 
386; Plebiscite; Initiative, 


REFINEMENT. A term sometimes employed 
to describeryerbiage inserted in a pleading 
or indictment, ‘over and. above what is neces- 
sáry to be set forth; or an objection to a 
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plea or indictment on the ground of its fail- 
ing to include such superfluous matter, See 
State v. Gallimon, 24 N. C. 377; State v. 
Peak, 180 N. C. 711, 41 S. E: 887. 


REFORM. To correct, rectify, amend, re- 
model. Instruments inter partes may be re- 
formed, when defective, by a court of equity. 
By this is meant that the court, after ascer- 
taining the real and original intention of the 
parties to a deed or other instrument, (which 
intention they failed to sufficiently express, 
through some error, mistake of fact, or inad- 
vertence,) will decree that the instrument be 
held and construed as if it fully and tech- 
nically expressed that intention. See Sulli- 
van v. Haskin, 70 Vt. 487, 41 A. 437; De Voin 
v. De Voin, 76 Wis. 66, 44 N. W. 889; Dawson 
County State Bank v. Durland, 114 Neb. 605, 
209 N. W. 248, 245; Churchill v. Meade, 92 
Or, 626, 182 P. 368, 371; Gross v. Yeskel, 100 
N. J. Eq. 293, 184 A. 737. 

It is to be observed that “reform” is sel- 
dom, if ever, used of the correction of defec- 
tive pleadings, judgments, decrees or other 
judicial proceedings; “amend” being the 
proper term for that use. Again, “amend” 
seems to connote the idea of improving that 
which may have been well enough before, 
while “reform” might be considered as prop- 
erly applicable only to something which be- 
fore was quite worthless, 


REFORM ACTS. A name bestowed on the 
Statutes 2 Wm. IV. c. 45, and 30 & 31 Vict. 
c. 102, passed to amend the representation of 
the people in England and Wales; which in- 
troduced extended amendments into the sys- 
tem of electing members of the house of com- 
mons. 


REFORMATION. See Reform. 


REFORMATORY. This term is of too wide 
dnd uncertain signification to support a be- 
quest for the building of a “boys’ reforma- 
tery.” It includes all places and institutions 
in which efforts are made either to cultivate 
the intellect, instruct the conscience, or im- 
prove the conduct; places in which persons 
voluntarily assemble, receive instruction, and 
submit to discipline, or are detained therein 


“for either of these purposes by force. Hughes 


v. Daly, 49 Conn. 35. But see McAndrews v. 
Hamilton County, 105 Tenn. 399, 58 S. W. 
483: McKinnon v. Second Judicial District 
Court in and for Washoe County, 35 Ney. 494, 
130 P. 465, 468. 


REFORMATORY SCHOOLS. In English 
law. Schools to which convicted juvenile 
offenders (under sixteen) may be sent by 
order of the court before which they are 
tried, if the offense be punishable with penal 
servitude or imprisonment, and the sentence 
be to imprisonment for ten. days or more. 
Wharton. 


REFRESHER. In English law. -A further 
or additional fee to counsel in a long case, 
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which may be, but is not necessarily, allowed 
on taxation. i 


REFRESHING THE MEMORY. The act of 
a witness who consults his documents, memo- 
rando, or books, to bring more distinctly to 
his recollection the details of past events or 
transactions, concerning which he is testify- 
ing. 


REFUND. To repay or restore; to return 
money had by one party of another. See 
Rackliff v. Greenbush, 98 Me. 99, 44 A. 375; 
Maynard v. Mechanics’ Nat. Bank, 1 Brewst. 
(Pa) 484; Gutch v. Fosdick, 48 N. J. Eg. 
358, 22 A. 690, 27 Am. St. Rep. 478; First 
Nat. Bank v. Wallace, 50 N. D. 330, 196 N. 
W. 308, 305; Cash v. Portland Ry., Light & 
Power Co., 92 Or. 81, 179 P. 909, 910; Davis 
v. First Nat. Bank of Oakland, 26 Ariz. 621, 
229 P. 391, 395; City of Long Beach v. Lisen- 
by, 180 Cal. 52, 179 P. 198, 201. 


REFUNDING BOND. A bond given to an ex- 
ecutor by a legatee, upon receiving payment 
of the legacy, conditioned to refund the same, 
or so much of it as may be necessary, if the 
assets prove deficient. 


REFUNDS. In the laws of the United States, 
this term is used to denote sums of money 
received by the government or its officers 
which, for any cause, are to be refunded or 
restored to the parties paying them; ‘such as 
excessive duties or taxes, duties paid on 
goods destroyed by accident, duties received 
on goods which are re-exported, ete. 


REFUSAL. The act of one who has, by law, 
a right and power of having or doing some- 
thing of advantage, and declines it. Also, 
the declination of a request or demand, or 
the omission to comply with some require- 
ment of law, as the result of a positive in- 
tention to disobey. In the latter sense, the 
word is often coupled with “neglect,” as if a 
party shall “neglect or refuse” to pay a tax, 
file an official bond, obey an order of court, 
ete. But “neglect” signifies a mere omissicn 
of a duty, which may happen through. inat- 
tention, dilatoriness, mistake, or inability to 
perform, while “refusal” implies the positive 
denial of an application or command, or at 
least a mental determination not to comply. 
See Thompson y. Tinkecom, 15 Minn. 299 (Gil. 
226); People v. Perkins, 85 Cal. 509, 26 P. 
245; Kimball v. Rowland, 6 Gray (Mass.) 
225; Davis v. Lumpkin, 106 Ga. 582, 32 S. EB. 
626; Burns v. Fox, 118 Ind. 205, 14 N. B. 541; 
Cape Elizabeth v. Boyd, 86 Me. 317, 29 A. 
1062; Taylor v. Mason, 9 Wheat. 844, 6 L. 
Ed. 101; Mackey v. U. S. (C. CG. A.) 290 F. 
18, 21; Stokes v. Watkinson, 189 Cal. 79, 207 
P. 689, 690; Board of Sup’rs of Jefferson 
County v. Lessing, 129 Miss. 1, 91 So, 7, 
698; In re Blitz (D. C.) 282 F. 276; Osborne 
v. International Ry. Co., 226 N. YX. 421, 123 
N. E. 849, 850; Osborn v. International Ry. 
Co., 98 Mise. Rep. 7, 161 N. Y. S. 1042, 1048; 


REGALIA FACERE 


U. S. v. Krafft (C. C. A.) 249 F. 919, 925; 
American Nat. Bank of Ardmore y. National 
Bank of Claremore, 119 Okl. 149, 249 P. 424, 
428, 

An option. Hake v. Groff, 205 N. W. 145, 
145, 232 Mich. 233. 


REFUSE, v. To deny a request or demand. 
Burns v. Fox, 118 Ind. 206, 14 N. E. 541. 


REFUSE, ». That which is refused or re- 
jected as useless or worthless. Baltimore & 
O. R. Co. v. Carnegie Steel Co. (D. C.) 251 
F. 682, 684; Destructor Co. v. City of Atlan- 
ta (D. C.) 232 F. 746, 777; Pantlind v. City 
of Grand Rapids, 210 Mich. 18, 177 N. W. 
802, 305, 15 A. L. R. 280; Longstean v. Owen 
McCaffrey’s Sons, 95 Conn. 486, 111 A. 788, 
792; Coal & Delivery Co. v. Howard (C. C. 
A.) 265 F. 566, 569, 


REFUTANTIA. In old records. An acquit- 
tance or acknowledgment of renouncing all 
future claim. Cowell. 


REG.GEN. An abbreviation of “Regula Gen- 
eralis," a general rule, (of court.) 


REG. JUD. An abbreviation of “Registrum 
Judiciale,” the register of judicial writs. 


REG. LIB. An abbreviation of “Registrarti 
Liber,’ the register’s book in chancery, con- 
taining all decrees. 


REG. ORIG. An abbreviation of “Registrum 
Originale,” the register of original writs. 


REG. PL. An abbreviation of “Regula Placi- 
tandi,” rule of pleading. 


REGAL FISH. Whales and sturgeons, so 
called in English law, as belonging te the 
king by prerogative when cast on shore or 
caught near the coast. 1 BL Comm. 290. 


REGALE. In old French law. A payment 
made to the seigneur of a fief, on the election 
of every bishop or other ecclesiastical feuda- 
tory, corresponding with the relief paid by a 
lay feudatory. Steph. Lect. 235. 


REGALE EPISCOPORUM. The temporal 
rights and privileges of a bishop. Cowell. 


REGALIA seems to be an abbreviation of 
“jura regalia,” royal rights, or those rights 
which a king has by virtue of his prerogative. 
Hence owners of counties palatine were for- 
merly said to have “jura regalia’ in their 
counties as fully as the king in ‘his palace. t 
Bl. Comm. 117. The term is sometimes used 
in the same sense in the Spanish law. See 
Hart v. Burnett, 15 Cal. 566. 

Some writers divide the royal prerogative 
into majora and minora regalia, the former 
including the regal dignity and power, the 
latter the revenue or fiscal prerogatives of 
the crown. 1 BL Comm. 117. : 


REGALIA FACERE. To do homage or fealty 
to the sovereign by a bishop when he is in- 
vested with the regalia, 


REGALITY 


REGALITY. A territorial jurisdiction in 
Scotland conferred by the crown, The lands 
were said to be given in liberam regalitatem, 
and the persons receiving the right were 
termed “lords of regality.” Bell. 


REGARD. 
supervision. 
Site. 


In old English law. Inspection; 
Also a reward, fee, or perqui- 


REGARD, COURT OF. In forest law. A tri- 
bunal held every third year, for the lawing 
or expeditation of dogs, to prevent them from 
chasing deer. Cowell. 


REGARD OF THE FOREST. {In old English 
law. The oversight or inspection of it, or the 
office and province of the regarder, who is to 
go through the whole forest, and every baili- 
wick in it, before the holding of the sessions 
of the forest, or justice-seat, to see and in- 
quire after trespassers, and for the survey 
of dogs. Manwood. 


REGARDANT. <A term which was applied, 
in feudal law, to a villein annexed to a man- 
or, and having charge to do all base services 
within the same, and to see the same freed 
from all things that might annoy his lord. 
Such a villein regardant was thus opposed 
to a villein en gros, who was transferable 
by deed from one owner to another. Cowell; 
2 Bl. Comm. 93. 


REGARDER OF A FOREST. An ancient 
officer of the forest, whose duty it was to 
take a view of the forest hunts, and to in- 
quire concerning trespasses, offenses, ete. 
Manwood., 


REGE {NCONSULTO. Lat. In English law. 
A writ issued from the sovereign to the judg- 
es, not to proceed in a cause which may prej- 
udice the crown, until advised. Jenk. Cent. 
ELA 

REGENCY. Rule; government; kingship, 
The man or body of men intrusted with the 
vicarious government of a kingdom during 
the minority, absence, insanity, or other dis- 
ability of the king. 


REGENT. A governor cr ruler, One who 
vicariously administers the government of a 
kingdom, in the name of the king, during 
the latter’s minority or other disability. 

A master, governor, director, or superin- 


tendent of a public institution, particularly a- 


eollege or university. 
In the canon law, it signifies a master or 
professor of a college. Dict. du Dr. Can, 


Regia dignitas est indivisibilis, et quzlibet alia 
derivativa dignitas est similiter indivisibilis. 4 
Inst. 248, The kingly power is indivisible, 
and every other derivative power is similarly 
indivisible. . 


REGIA VIA. Lat. In old English law. The. 
royal way; the king’s highway. Co. Litt. 56a, 
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REGIAM MAJESTATEM. A collection of the 
ancient laws of Scctland. It is said to have 
been compiled by order of David I., king of 
Scotland, who reigned from A. D. 1124 to 
1153. Hale, Com. Law, 271. 


REGICIDE. The murder of a sovereign; al- 
so the person who commits such murder. 


REGIDOR. In Spanish law. One of a body, 
never exceeding twelve, who formed a part 
of the ayuntamiento. The office of regidor 
was held for life; that is to say, during the 
pleasure of the supreme authority. In most 
places the office was purchased; in some 
cities, however, they were elected by persons 
of the district, called “capitulares.” 12 Pet, 
442, note. 


REGIME. In French law. A system of rules 
or regulations. 


REGIME DOTAL. The dot, being the proper- 
ty which the wife brings to the husband as 
her contribution to the support of the bur- 
dens of the marriage, and which may either 
extend as well to future as to present prop- 
erty, or be expressly confined to the present 
property of the wife, is subject to certain 
regulations which are summarized in the 
phrase “régime dotal.” The husband has 
the entire administration during the mar- 
riage; but, as a rule, where the dot consists 
of immovables, neither the husband nor the 
wife, nor both of them together, can either 
sell or mortgage it. The dot is returnable 
upon the dissolution of the marriage, whether 
by death or otherwise. Brown. 


REGIME EN COMMUNAUTÉ. The commu- 
nity of interests between husband and wife 
which arises upon their marriage. It is ei- 
ther (1) legal or (2) conventional, the former 
existing in the absence of any “agreement” 
properly so called, and arising from a mere 
declaration of community; the latter arising 
from an “agreement,” properly so calied. 
Brown. 


REGIMIENTO. In Spanish law. The body 
of regidores, who never exceeded twelve, 
forming a part of the municipal council, or 
ayuntamiento, in every capital. of a jurisdic- 
tion. 12 Pet. 442, note. 


REGINA. Lat. The queen. 


REGIO ASSENSU. A writ whereby the sov- 
ereign gives his assent to the election of a 
bishop. Reg. Orig. 294. 


REGISTER. An officer authorized by law 
to keep a record called a “register” or “reg- 
istry ;” as the register for the probate of wills. 

A book containing a record of facts as they 
oceur, kept by public authority; a register 
of births, marriages, and burials. 


REGISTER IN BANKRUPTCY. An officer of 
the courts of bankruptcy, under the earlier 
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acts of congress in that behalf, having sub- 
stantially the same powers and duties as the 
“referees in bankruptcy” under the act of 1898 
(11 USCA). See Referee. 


REGISTER OF DEEDS. The name given in 
some states to the officer whose duty is to 
record deeds, mortgages, and. other instru- 
ments affecting realty in the official books pro- 
vided and kept for that purpose; more com- 
monly called “recorder of deeds.” 


REGISTER OF LAND OFFICE. A federal 
officer. appointed. for each federal land dis- 
trict, to take charge of the local records and 
attend to the preliminary matters connected 
with the sale, pre-emption, or other disposal 
of the public lands within the district. See 
Rev. St. U. S. § 2234 (48 USCA § 72). 


REGISTER OF PATENTS. A book of pat- 
ents, directed by St. 15 & 16 Vict. ce. 83, § 34, 
passed in 1852, to be kept at the specification 
office, for public use. 2 Steph. Comm. 29, 
note t. 


REGISTER OF SHIPS. A register kept by 
the collectors of customs, in which the names, 
ownership, and other facts relative to mer- 
chant vessels are required by law to be en- 
tered. This register is evidence of the na- 
tionality and privileges of an American ship. 
The certificate of such registration, given by 
the collector to the owner or master of the 
ship, is also called the ship’s register.” Ra- 
palje & Lawrence. 


REGISTER OF THE TREASURY. An officer 
of the United States treasury, whose duty is 
to keep all accounts of the receipt and expend- 
iture of public money and of debts due to or 
from the United States, to preserve adjusted 
accounts with vouchers and certificates, to 
record warrants drawn upon the treasury, to 
sign and issue government securities, and 
take charge of the registry of vessels under 
United States laws. See Rev. St. U. S. § 312 
_ (81 USCA § 161) and section 313. 


‘REGISTER OF WILLS. An officer in some of 

the states, whose function is to record and 
preserve all wills admitted to probate, to is- 
sue letters testamentary or of administration, 
to receive and file accounts of executors, ete., 
and generally to act as the clerk of the pro- 
bate court. 


REGISTER OF WRITS. A book preserved in 
the English court of chancery, in which were 
entered the various forms of original and ju- 
dicial writs. ` 


REGISTERED. Entered or recorded in some 
official register or record or list. Sce State 
v. McGuire, 183 Iowa, 927, 167 N. W. 592, 594. 


REGISTERED BOND. The bonds of the 
United States government (and of many mu- 
nicipal and private corporations) are either 
registered or “coupon bonds.” In the case of 


REGISTRATION 


a registered bond, the name of the owner or 
lawful holder is entered in a register or rec- 
ord, and it is not negotiable or transferable 
except by an entry on the register, and checks 
or warrants are sent to the registered holder 
for the successive installments of interest as 
they fall due. A bond with interest coupons 
attached is transferable by mere delivery, and 
the coupons are payable, as due, to the per- 
son who shall present them for payment. But 
the bond issues of many private corporations 
now provide that the individual bonds “may 
be registered as to principal,” leaving the in- 
terest coupons payable to bearer, or that they 
may be registered as to both principal and 
interest, at the option of the holder, See Ben. 
well v. New York, 55 N. J. Eq. 260, 36 A. 668. 


REGISTERED TONNAGE. The registered 
tonnage of a vessel is the capacity or cubical 
contents.of the ship, or the amount of weight 
which she will carry, as ascertained in some 
proper manner and entered on an official reg- 
ister or record, See Reck v. Phoenix Ins. Co., 
54 Hun, 687, 7 N. Y. S. 492; Wheaton v. Wes- 
ton (D. C.) 128 F. 153. 


REGISTERED TRADE-MARK. A trade- 
mark filed in the United States patent office, 
with the necessary description and other 
statements required by the act of congress, 
and there duly recorded, securing its exclu- 
sive use to the person causing it to be regis- 
tered. Rev. St. U. S. § 4987. 


REGISTERED VOTERS. In Virginia, this 
term refers to the persons whose names are 
placed upon the registration books provided 
by law as the sole record or memorial of the 
duly qualified voters of the state. Chalmers 
v. Funk, 76 Va. 719. 


REGISTER’S COURT. In American law. A 
court in the state of Pennsylvania which has 
jurisdiction in matters of probate. 


REGISTRANT. One who registers; particu- 
larly, one who registers anything (e. g., a 
trade-mark) for the purpose of securing a 
right or privilege granted by law on condition 
of such registration. l 


REGISTRAR. An officer who has the custody 
or keeping of a registry or register. This 
word is used in England; “register” is more 
common in America. i ` 


REGISTRAR GENERAL. In English law, 
An officer appointed by the crown under the 
great seal, to whom, subject to such regula- 
tions as shall be made by a principal sccre- 
tary of state, the general superintendence of 
the whole system of registration of births. 
deaths, and marriages is intrusted. 3 Steph, 
Comm. 234. 


REGISTRARIUS. In old English law. A no- 
tary; a registrar or register. 


REGISTRATION. Recording; inserting in 
an official register; enrollment, as registra- 


REGISTRATION 


tion of voters; the act of making a list, cat- 
alogne, schedule, or register; particularly of 
an official character, or of making entries 
therein. In re Supervisors of Election (C. 6.) 
1F.1. . 

Any schedule containing a list of voters, 
the being upon which constitutes a prerequi- 
site to vote, 

A special registration as distinguished from 
a “general registration” is one designed for a 
particular election which becomes functus of- 
ficio when that election has been had. A gen- 
eral registration is one made up under gen- 
eral rules. Cowart v. City of Waycross, 159 
Ga. 589, 126 S. E. 476, 479. 


REGISTRATION OF STOCK. In the practice 
of corporations this consists in recording in 
the official books of the company the name 
and address of the holder of each certificate 
of stock, with the date of its issue, and, in 
the case of a transfer of Stock from one hold- 
er to another, the names of both parties and 
such other details as will identify the trans- 
action and preserve a memorial or official rec- 
ord of its essential facts. See Fisher v. Jones, 
82 Ala, 117, 3 So. 18. 


REGISTRUM BREVIUM. The register of 
writs, (4. v.) 


REGISTRY. A register, or book authorized 
or recognized by law, kept for the recording or 
registration of facts ọr documents. 

The act of recording or writing in the reg- 
ister or depositing in the place of public rec- 
ords., Schneidau v. New Orleans Land Co., 
182 La. 264, 61 So, 225, 282. 


In Commercial Law 


The registration of a vessel.at the custom- 
house, for the purpose of entitling her to the 
full privileges of a British or American built 
vessel, 3 Kent, Comm. 189; Abb. Shipp. 58- 
96. 


REGISTRY OF DEEDS. ‘The system or or- 
ganized mode of keeping a public record of 
deeds, mortgages, and other instruments af- 
fecting title to real property. See Friedley 
v. Hamilton, 17 Serg. & R. (Pa.) 71, 17 Am. 
Dec. 638; Castillero v. U. S., 2 Black, 109, 17 
L. Ed. 360. 


REGIUS PROFESSOR. A royal professor or 
reader of lectures founded in the English 
universities by the king. Henry VIIJ. found- 
ed in each of the universities five professor- 
ships, viz., of divinity,.Greek, Hebrew, law, 
and physic. Cowell. 


REGLAMENTO. In Spanish colonial law. A 
written instruction given by a conipetent au- 
thority, without the observance of any pe- 
culiar form. Schm. Civil Law, Introd. 98, 
note. 


REGNAL YEARS. Statutes of the British 
parliament are usually cited by the name and 
year of the sovereign in whose reign they 
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were enacted, and the successive years of the 
reign of any king or queen are denominated 
the “regnal years, > 


REGNANT. One haying authority as a king; 
one in the exercise of royal authority. 


REGNI POPULI. A name given to the people 
of Kurrey and Sussex, and on the sea-coasts 
of Hampshire. Blount. 


REGNUM ECCLESIASTICUM. The ecclesi- 
astical kingdom. 2 Hale, P. C. 324. 


Regnum non est divisibile. Co, Litt. 165. The 


kingdom is not divisible. 


REGRANT. In the English law of real prop- 
erty, when, after a person has made a grant, 
the property granted comes back to him, (€. g., 
by escheat or forfeiture,) and he grants it 
again, he is said to regrant it. The phrase is 
chiefly used in the law of copyholds. 


REGRATING. In old English law. The of- 
fense of buying or getting into one’s hands at 
a fair or market any provisions, corn, or oth- 
er dead victual, with the intention of selling 
the same again in the same fair or market, or 
in some other within four miles thereof, at a 
higher price. The offender was termed a 
“regrator.’ 3 Inst. 195. See Forsyth Mfg. 
Co. v. Castlen, 112 Ga. 199, 37 S. E. 485, 81 
Am, St. Rep. 28. 


REGRESS is used principally in the phrase 
“free entry, egress, and regress” but it is also 
used to signify the reentry of a person who 
has been disseised of land. Co. Litt. 3180. 


REGULA. Lat. In practice. Arule. Regule 
genera@lis, a general rule; a standing rule or 
order of a court. Frequently abbreviated. 
“Reg. Gen,” 


REGULA CATONIANA. In Roman law. The 
rule of Cato. A rule respecting the validity 
of dispositions by will. See Dig. 34, 7. 


Regula est, juris quidem ignorantiam cuique no- 
cere, facti vero ignorantiam non nocere. (od. 1, 
18, 10. It ig a rule, that every one is preju-` 
diced by his ignorance -of law, but not by his 
ignorance of fact. 


Regula pro lege, si deficit lex. In default of the 
law, the maxim rules. 


REGULA GENERALES. Lat. General 
rules, which the courts promulgate from time 
to time for the regulation of their practice. 


REGULAR. Conformable to law. Rooney v. 
City of Omaha, 104 Neb. 260, 177 N. W. 166, 
167. 

According to rule; as opposed to that which 
constitutes an exception to the rule or is not 
within the rule. See Zulich v. Bowman, 42 
Pa. 87; Myers v. Rasback, 4 How. Prac. (N. 
Y.) 8. The term implies uniformity, contin- 
uity, consistency, and method, and excludes 
the idea of that which is occasional, accident- 
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al, incidental, or casual. Carter v. Reardon- 
Smith Line, 148 Md. 545, 129 A. 839, 843. 


As to‘regular “Clergy,” “Deposit,” “Elec- 
tion,” ‘Indorsement,” “Meeting,” “Naviga- 
tion,” “Process,” “Session,” and “Term,” see 
those titles. ` 


REGULAR AND ESTABLISHED PLACE OF 
BUSINESS. Under Judicial Code, § 48 (28 
USCA § 109), permitting patent infringement 
suits to be brought in the district in which 
defendant committed acts of infringement and 
has a regular and established place of busi- 
ness, a “regular” place of business is one 
where business is carried on regularly, and 
not temporarily, or for some special work or 
particular transaction, while an “established” 
place of business must be a permanent place 
of business, and a “regular and established 
place of business” is one where the same busi- 
ness in kind, if not in degree, as that done at 
the home office or principal place of business, 
is carried on. Winterbottom v, Casey (D. C. 
Mich.) 283 F. 518, 521. For typical eases hold- 
ing that such a place of business existed, see 
McKinnon Chain Co, y. American Chain Co. 
(D. C.) 259 F. 873; Smith v. Farbenfabriken 
of Elberfeld Co. (C. C. A.) 203 F. 476, 479. For 
cases in which the opposite result was 
reached, see W. S. Tyler Co. v. Ludlow-Saylor 
Wire Co., 236 U. S. 723, 35 S. Ct. 458, 459, 59 
L. Ed. 808; Rosenbluth v. Hudson Motor Car 
Co. (D. C.) 265 F. 680, 682; American Electric 
Welding Co. v. Lalance & Grosjean Mfg. Co. 
(D. C.) 256 F. 34, 35. 


REGULAR COURSE OF BUSINESS. Nor- 
mal operations which constitute business. 
Sgattone v. Mulholland & Gotwals, 290 Pa. 
341, 138 A. 855, 857, 58 A. L. R. 1463. 


Regulariter non valet pactum de re mea non 
alienanda. Co. Litt. 223. It is a rule that a 
compact not to alienate my property is not 
binding. 


REGULARLY. At fixed and certain intervals, 
regular in point of time. Lamb v. Board of 
Auditors of Wayne County, 235 Mich. 95, 209 
N. W. 195, 196. In accordance with some con- 
sistent or periodical rule or practice. Green 
v. Benedict, 102 Conn, 1, 128 A. 20, 21. 


REGULARS. These who profess and follow 
a certain rule of life, (regula,) belong to a re- 
ligious order, and observe the three approved 
vows of property, chastity, and obedience. 
Wharton. 


REGULATE. To fix, establish, or control; 
to adjust by rule, method, or established 
mode; to direct by rule or restriction; to 
subject to governing principles or laws. State 
v. Ream, 16 Neb. 633, 21 N. W. 398; Arnold v. 
Sullenger, 200 Cal. 682, 254 P. 267,268; Lauck 
v. Reis, 310 Mo. 184, 274 S. W. 827, 882; In re 
Siracusa, 125 Mise. 8&2, 212 N. Y. S. 400, 403; 
Southern R. Co. v. Russell, 133 Va. 292, 112 S. 
E. 700, 703. 


` REHEARING 


Power to regulate is power to establish rea- 
sonable limitations but does not generally in- 
clude power to prohibit. In re Opinion of the 
Justices, 232 Mass. 605, 124 N. BÐ. 319, 321;- 
Simpkins v. State, 35 Okl. Cr, 143, 249 P. 168, 
170. f 


The power to regulate commerce, vested in con- 
gress, is the power to foster, protęct and control 
commerce, to prescribe the rules by which it shall be 
governed, that is, the conditions upon which it shall 
be conducted, to determine when it shall be free, 
and when subject to duties or other exactions. The 
power also embraces within its control all the in- 
strumentalities by which that commerce may be car- 
ried on, and the means by which it may be aided 
and encouraged. Gloucester Ferry Co. v. Pennsyl- 
vania, 5 5. Ct, 826, 114 U. S. 196, 29 L. Ed, 158. And 
seo Gibbons vy. Ogden, 9 Wheat. 227, 6 L. Ed. 23; Gil- 
man vy. Philadelphia, 3 Wall. 724, 18 L. Ed. 96; Wel- 
ton v. Missouri, 91 U. S, 279, 23 L. Ed. 347; Leisy v. 
Hardin, 10 S, Ct. 681, 135 U. S. 100, 34 L. Ed. 128: 
Kavanaugh v. Southern R. Co., 120 Ga. 62, 47 S. E. 
526; Dayton-Goose Creek Ry. Co. v. U. S. 44 S. Ct. 
169, 172, 263 U. S. 456, 68 L. Ed. 388, 33 A. L. R. 472. 


REGULATION. The act of regulating; a rule 
or order prescribed for management or gov- 
ernment; a-regulating principle: a precept. 
See Curry v. Marvin, 2 Fla, 415; Ames v. 
Union Pac. Ry. Co. (C. C.) 64 F. 178; Hunt 
v. Lambertville, 45 N. J. Law, 282; Curless v. 
Watson, 180 Ind. 86, 102 N. E. 497, 499. 


REGULATIGN CHARGE. Charge exacted 
for privilege or as condition precedent to car- 
rying on business. Duff v. Garden City, 122 
Kan. 390, 251 P. 1091, 1092. 


REGULUS. Lat. In Saxon law. A title 
sometimes given to the earl or comes, in old 
charters. Spelman. : 


REHABERE FACIAS SEISINAM. When a 
sheriff in the “habere facias seisinam” had de- 
livered seisin of more than he ought, this ju- 
dicial writ lay to make him restore seisin of 
the excess. Reg. Jud. 13, 51, 54. 


‘REHABILITATE, In Scotch and French 
criminal law. To reinstate a criminal in his 
personal rights which he has lost by a judicial 
sentence. Brande. 


REHABILITATION. 


In French and Scotch Criminal Law 


The reinstatement of a criminal in his per- 
sonal rights which he has lost by a judicial 
sentence. Brande. 


In Old English Law 


A papal bull or brief for re-enabling a spir- 
itual person to exercise his function, who was 
formerly disabled; or a restoring to a former 
ability, Cowell. 


REHEARING. In equity practice. A second 
hearing of a cause, for which a party who is 
dissatisfied with the decree entered on the 
former hearing may apply by petition. 3 Bl. 


REI INTERVENTUS 


Comm. 453. See Belmont v. Erie R. Co., 52 


Barb, (N. Y.) 651; Emerson v. Davies, 8 Fed. 


Cas. 626; Read v. Patterson, 44 N. J. Eq. 211, 
‘14 A. 490, 6 Am. St. Rep. 877. 


REI INTERVENTUS. Lat. Things inter- 
vening; that is, things done by one of the par- 
ties to a contract, in the faith of its validity, 
and with the‘assent of the other party, and 
which have so affected his situation that the 
other will not be allowed to repudiate his ob- 
ligation, although originally it was imperfect. 
1 Bell, Comm. 328, 329. 


Rei turpis nullum mandatum est. The mandate 
of an immoral thing is void. Dig. 17, 1, 6, 3. 
A. contract of mandate requiring an illegal 
or immoral act to be done has-no legal obli- 
gation. Story, Bailm. § 158. 


REIF. A robbery. Cowell. 


REIMBURSE. The primary meaning of this 
word is “to pay back.” Philadelphia Trust, 
etc., Co, v. Audenreid, 88 Pa. 264. It means 
to make return or restoration of an equivalent 
for something paid, expended, or.lost; to in- 
demnify, or make whole. Askay v. Maloney, 
92 Or. 566, 179 P. 899, 901. 


REINSTATE. To place again in a former 
state, condition, or office; to restore to a state 
or position from which the object or person 
had been removed. See Collins v. U. S., 15 Ct. 
Cl. 22, 


REINSTATEMENT. This term in the law of 
insurance implies placing the insured in the 
same condition that he occupied and sustained 
towards the insurer next before the forfeiture 
was incurred, and does not imply reinsurance 
or the making of a new contract or policy of 
insurance. Lovick v. Life Ass’n, 110 N. C. 98, 
14 S. E. 506; Mutual Life Ins. Co. of New 
York v. Lovejoy, 203 Ala. 452, 83 So. 591, 594. 


REINSURANCE. A contract by which an in- 
surer procures a third person to insure him 


against loss or liability by reason of original. 
insurance. Civ. Code Cal. § 2646. A contract. 


that one insurer makes with another to pro- 
tect the latter from a risk already assumed. 
Vial v. Norwich Union Fire Ins. Society of 
Norwich, England, 257 IN. 355, 100 N. E. 929, 
930, 44 L. R. A. (N. S.) 317, Ann. Cas, 19144, 
1141. And see People v. Miller, 177 N. Y. 515, 
70 N. H..10; Iowa L. Ins. Co. v. Eastern Mut. 
L. Ins. Co., 64 N, J. Law, 340, 45 A. 762; Chal- 
aron v. Insurance Co., 48 La. Ann. 1582, 21 So. 
267, 36 L. R. A. 742; Philadelphia Ins. Co. v. 
Washington Ins. Co., 23 Pa. 253; Southwest- 
ern Surety Ins. Co. v. Stein Double Cushion 
Tire Co, (Tex. Civ. App.) 180 S. W. 1165, 1168. 

The term reinsurance is sometimes applied 
to the substitution, with the consent of the 
insured, of a second insurer for the first, so 


that the original insurer is released. People: 


v. American Cent. Ins, Co., 179 Mich. 371, 146 
N. wW. 235, 236. 
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Reipublicæ interest voluntates defunctorum ef- 
fectum sortiri. It concerns the state that the 
wills of the dead should have their effect, 


REISSUABLE NOTES. Bank-notes which, 
after having been once paid, may again be put 
into circulation. 


REJOIN. In pleading. To answer a plain- 
tiffs replication in an action at law, by some 
matter of fact. 


REJOINDER. In common-law pleading. The 
second pleading on the part of the defendant, 
being his answer to the plaintiff’s replication. 


REJOINING GRATIS. Rejoining voluntari- 
ly, or without being required to do so by a 
rule to rejoin. When a defendant was under 
terms to rejoin gratis, he had to deliver a 
rejoinder, without putting the plaintiff to the 
necessity and expense of obtaining a rule to 
rejoin. 10 Mees. & W. 12; Lush, Pr. 396; 
Brown. 


Relatio est fictio juris et intenta ad unum. Re- 
lation is a fiction of law, and intended for one 
thing. 3 Coke, 28. 


Relatio semper fiat ut valeat dispositio. Refer- 
ence should always be had in such a man- 
ner that a disposition in a will may avail, 6 
Coke, 76. 


RELATION. A relative or kinsman; a 
person connected by consanguinity. In re 
Spier’s Estate, 224 Mich. 658, 195 N. W. 480, 
431; McMenamy v. Kampelmann, 273 Mo. 
450, 200 S. W. 1075, 1077. The words “rela- 
tives” and “relations,” in their primary sense, 
are broad enough to include any one connect- 
ed by blood or affinity, even to the remotest 
degree, but where used in wills, as defining 
and determining legal succession, are con- 
strued to include only those persons who are 
entitled to share in the estate as next of kin 
under the statute of distributions. In re 
Sobel’s Estate, 117 Misc. 508, 191 N. Y. S. 676, 
677; In re Trickett’s Estate, 197 Cal. 20, 239 
P. 406, 409; Wooten’s Trustee v. Hardy, 221 
Ky. 338, 298 8. W. 963, 967. . 

The connection of two persons, or their 
situation with respect to each other, who are 
associated, whether by the law, by their own 
agreement, or by kinship, in some social status 
or union for the purposes of domestic life; as 
the relation of guardian and ward, husband 
and wife, master and servant, parent and 
child; so in the phrase “domestic relations.” 

The doctrine of “relation” is that princi- 
ple by which an act done at one time is con- 
sidered by a fiction of law to have been done 
at some antecedent period. It is usually ap- 
plied where several proceedings are essential 
to complete a particular transaction, such as 
a conveyance or deed. The last proceeding 
which consummates the conveyance is held 
for certain purposes to take effect by relation 
as of the day when the first proceeding was 


- had. Knapp V. Alexander-Hdgar Lumber Co., 
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237 U. S. 162, 35 S. Ct. 515, 517, 59 L. Ed. 894. 
And see U. S. v. Anderson, 194 U. S. 394, 24 
S. Ct. 716, 48 L. Ed. 1085; Peyton v. Desmond, 
129 F. 11, 68 C. ©. A. 651; Canfield v. Jack, 
78 Okl. 127, 188 P. 1040, 1043. 

A recital, account, narrative of facts; in- 
formation given. Thus, suits by quo war- 
ranto are entitled “on the relation of” a pri- 
vate person, who is called the “relator.” But 
in this connection the word seems also to in- 
volve the idea of the suggestion, instigation, 
or instance of the relator. 

In the civil law, the term “relation” was 
used to designate the report of the facts and 
law in a pending case, made by the judges to 
the emperor, for the purpose of obtaining his 
opinion on the questions of law involved, in 
the form of an imperial rescript. This pro- 
ceeding might be resorted to in eases where 
no law seemed applicable, or where there were 
great difficulties in its interpretation, until 
it was abolished by Justinian. Nov. 125. 


Relation never defeats collateral acts. 18 Vin. 


Abr. 292. 


Relation shall never make good a void grant or 
devise of the party. 18 Vin. Abr. 292. 


RELATIONS. A term which, in its widest 
sense, includes all the kindred of the person 
spoken of.: 2 Jarm. Wills, 661. 


RELATIVE. A kinsman; a person connected 
with another by blood or affinity. 

The words “relative” or “relatives,” when 
used generically, include persons connected 
by ties of affinity as well as consanguinity, 
and, when used with a restrictive meaning, re- 
fer to those only who are connected by blood. 
Appeal of Schutte, 90 Conn. 529,.97 A. 906, 
907. 

A person or thing having relation or connec- 
tion with some other person or thing; as, 
relative rights, relative powers, infra. See 
also, Relation. 


RELATIVE CONFESSION. See Confession. 


RELATIVE FACT. In the law of evidence. 
A fact having relation to another fact; a 
minor fact; a circumstance. 


RELATIVE POWERS. Those which relate 
to land; so called to distinguish them from 
those which are collateral to it. 


RELATIVE RIGHTS. Those rights of per- 
sons which are incident to them as members 
of society, and standing in various relations 
to each other. 1 Bl. Comm. 123. Those rights 
of persons in private life which arise from the 
civil and domestic relations. 2 Kent, Comm. 1. 


Relative words refer to the next, antecedent, 
unless the sense be thereby impaired. Noy, 
Max. 4; Wing. Max. 19; Broom, Max. 606; 
Jenk, Cent. 180. 


Relativorum, cognito uno, cognoscitur et alter- 
um. Cro. Jac. 539. Of relatives, one being 
known, the other is also known, 

Bu.Law Dict. (8p Ep.)—96 


RELEASE 


RELATOR. An informer; the person upon 
whose complaint, or at whose instance certain 
writs are issued such as an information or 
writ of guo werranto, and who is quasi the 
plaintiff in the proceeding. State ex inf. Bar- 
ker v. Duncan, 265 Mo. 26, 175 S. W. 940, 942, 
Ann. Cas. 1916D, 1. 


RELATRIX. In practice. A female relator 
or petitioner. ‘ 
RELAXARE. In old conveyancing. To re- 
lease. Relaravi, relavasse, have released. 
Litt. § 445. 

RELAXATIO. In old conveyancing. A re- 
lease; an instrument by which a person re- 


linquishes to another his right in anything. 


RELAXATION. In old Scotch practice. Let- 
ters passing the signet by which a debtor was 
relaxed [released] from the horn; that is, 
from personal diligence. Bell. 


RELEASE, v. To lease again or grant new 
lease. Aaron v. Woodcock, 283 Pa. 33, 128 A. 
665, 666, 38 A. L. R. 1251. See Accord and 
Satisfaction. 


RELEASE, z. Liberation, discharge, or set- 
ting free from restraint or confinement. 
Thus, a man unlawfully imprisoned may ob- 
tain his release on habeas corpus. Parker v. 
U. S., 22 Ct. Cl. 100. 

The relinquishment, concession, or giving 
up of a right, claim, or privilege, by the per- 
son in whom it exists or to whom it accrues, 
to the person against whom it might have. 
been demanded or enforced. Jaqua v. She- 
walter, 10 Ind. App. 234, 37 N. B. 1072; Win- 
ter v. Kansas City Cable Ry. Co., 160 Mo. 159, 
61 S. W. 606; Miller v. Estabrook. (C. ©. A.) 
273 F..143, 148; Coopey v. Keady, 73 Or. 66, 
144 P. 99, 101. 


An express release is one directly made in terms by 
deed or other suitable means. An implied release is 
one which arises from acts of the creditor or owner, 
without any express agreement. See Pothier, Obl. 
mn. 608, 609. A release by operation of law is one 
which, though not expressly made, the law presumes 
in consequence of some act of the releasor; for 
instance, when one of several joint obligors is ex- 
pressly released, the others are also released by op- 
eration of law; 3 Salk. 288; Rowley v. Stoddard, 7 
Johns. (N. Y.) 207. 


The abandonment to (or by) a person call- 
ed as a witness in a suit of his interest in the 
subject-matter of the controversy, in order to 
qualify him to testify, under the common-law 
rule. 

A receipt or certificate given by a ward 
to the guardian, on the final settlement of 
the latter’s accounts, or by any other bene- 
ficiary on the termination of the trust ad- 
ministration, relinquishing all and any fur- 
ther rights, claims, or demands, growing out 
of the trust or incident to it. 

In admiralty actions, when a ship, car- 
go, or other property has been arrested, the 


RELEASE 


owner may obtain its release by giving bail, 
or paying the value of the property into court. 
Upon this being done he obtains a release, 
which is a kind of writ under the seal of the 
court, addressed to the marshal, commanding 
him to release the property. Sweet. 


In Estates 


The conveyance of a man's interest or 
right which he hath unto a thing to another 
that hath the possession thereof or some 
estate therein. Shep. Touch. 320. The re- 
linquishment of some right or benefit to a 
person who has already some interest in the 
tenement, and such interest as qualifies him 
for receiving or availing himself of the right 
or benefit so relinquished. Burt. Real Prop. 
12; Field v. Columbet, 9 Fed. Cas. 18; Ba- 
ker v. Woodward, 12 Or. 3, 6 Pac. 173; Miller 
v. Emans, 19 N. Y. 387. 

A conveyance of an ulterior interest in 
lands or tenements to a particular tenant, or 
of an undivided share to a co-tenant, (the re- 
leasee being in either case in privity of es- 
tate with the releasor,) or of the right, to a 
person wrongfully in possession. 1 Steph. 
Comm. 479. 


—Deed of release. A deed operating by way 
of release, in the sense of the sixth definition 
given above; but more specifically, in those 
states where deeds of trust are in use instead 
of common-law mortgages, as a means of 
pledging real property as security for the 
payment of a debt, a “deed of release” is a 
conveyance in fee, executed by the trustee or 
trustees, to the grantor in the deed of trust, 
which conveys back to him the legal title to 
the estate, and which is to be given on sat- 
isfactory proof that he has paid the secured 
debt in full or otherwise complied with the 
terms of the deed of trust. 


—Release by way of enlarging an estate. A 
conveyance of the ulterior interest in lands 
to the particular tenant; as, if there be ten- 
ant for life or years, remainder to another in 
fee, and he in remainder releases all his 
right to the particular tenant and his heirs, 
this gives him the estate in fee. 1 Steph. 
Comm. 480; 2 Bl. Comm. 324, 


—Release by way of entry and feoffment. As 
if there be two joint disseisors, and the dis- 
seisee releases to one of them, he shall be 
sole seised, and shall keep out his former 
companion; which is the same in effect as if 
the disseisee had entered and thereby put 
an end to the disseisin, and afterwards had 
enfeoffed one of the disseisors in fee. 2 BI. 
Comm. 325. 


—Release by way of extinguishment. As if my 
tenant for life makes a lease to A. for life, 
remainder to B. and his heirs, and I release 
to A. this extinguishes my. right to the re- 
version, and shall inure to the advantage of 
B.’s remainder, as, well as of A's particular 
estate. 2 Bl. Comm. 325. 
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Release by way of passing a right. As if a 
man be disseised and releaseth to his dis- 
seisor all his right, hereby the disseisor ac- 
quires a new right, which changes the qual- 
ity of his estate, and renders that lawful 


which before was tortious or wrongful. 2 Bl. 
Comm, 325. 
—Release by way of passing an estate. As, 


where one of two coparceners releases all 
her right to the other, this passes the fee- 
simple of the whole. 2 Bl. Comm. 324, 325. 


Release of dower. The relinquishment by 
a married woman of her expectant dower 
interest or estate in a particular parcel of 
realty belonging to her husband, as, by join- 
ing with him in a conveyance of it to a third 
person. ‘ 


—Release to uses. The conveyance by a deed 
of release to one party to the use of another 
is so termed. Thus, when a conveyance of 
lands was effected, by those instruments of 
assurance termed a lease and release, from 
A. to B. and his heirs, to the use of C. and 
his heirs, in such case C. at once took the 
whole fee-simple in such lands; B., by the 
operation of the statute of uses, being made 
a mere conduit-pipe for conveying the estate 
to ©. Brown. 


RELEASEE. 
is made. 


RELEASER, or RELEASOR. The maker of 
a release. 


RELEGATIO. Lat. <A kind of banishment 
known to the civil law, which differed from 
“deportatio” in leaving t¢ the person his 
rights of citizenship. 


RELEGATION. 


The person to whom a release 


In old English law. Ban- 
ishment for a time only. Co. Litt. 133. 


RELEVANT. Applying to the matter in 
question; affording something to the pur- 
pose, 

In Scotch law, good in law, legally suff- 
cient; as, a “relevant” plea or defense. 


RELEVANCY. Applicability to the issue 
joined. That quality of evidence which ren- 
ders it properly applicable in determining 
the truth and falsity of the matters in issue 
between the parties to a suit. See 1 Greenl. 
Ev. § 49. Two facts are said to be relevant 
to each other when so related “that accord- 
ing to the common course of events, one ei- 
ther taken by itself or in connection with oth- 
er facts, proves or renders probable the past, 
present, or future existence or non-existence 
of the other.” Steph. Dig. Ev. art. 1. Fish- 
man y. Consumers’ Brewing Co., 78 N. J. Law, 
300, 73 A. 281; Katz v. Delohery Hat Co., 
97 Conn. 665, 112 A. 88, 93; Barnett v. State, 
104 Ohio St. 298, 135 N. E. 647, 650, 27 A. 
L. R. 351; Detroit Iron & Steel Co. v. De- 
troit Gray Iron Foundry Co., 240 Mich. 677, 
216 N. W. 391. . 


. Bu.Law Dicr.(3p Ep.) 
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Relevancy is that which conduces to the 
proof of a pertinent hypothesis; a pertinent 
hypothesis being one which, if sustained, 
would logically influence the issue. Whart. 
Ev. § 20; Belcher v. State, 71 Tex. Cr. R. 646, 
161 S. W. 459, 463. 


Relevancy of evidence does not depend upon the 
conclusiveness of the testimony offered, but upon 


its legitimate tendency to establish a controverted. 


fact; Interstate Commerce Commission v, Baird, 
24 8. Ct. 568, 194 U. S. 25, 48 L. Ed. 860; State v. 
Upson, 162 Minn. 9, 201 N. W. 913, 915. 

A distinction is sometimes taken between “logical” 
relevancy and “legal” relevancy, the former being 
judged merely by the standards of ordinary logic 
or the general laws of reasoning, the latter by the 
strict and artificial rules of the law with reference 
to the admissibility of evidence. See Hoag v. 
Wright, 34 App. Div. 260, 54 N. Y. S. 658. 


In Scotch law, the relevancy is the justice 
or sufficiency in law of the allegations of a 
party. A plea to the relevancy is therefore 
analogous to the demurrer of the English 
courts. 


RELEVANT EVIDENCE. See Evidence. 


RELIABLE. “Trustworthy, worthy of con- 
fidence.” Quinn v. Daly, 300 Ill. 273, 133 N. 
E. 290, 291. 


RELICT. This term is applied to the sur- 
vivor of a pair of married people, whether 
the survivor is the husband or the wife; it 
means the relict of the united pair, (or of the 
marriage union,) not the relict of the de- 
ceased individual. Spitler v. Heeter, 42 Ohio 
St. 101. 


RELICTA VERIFICATIONE (Lat. his plead- 
ing being abandoned). A confession of judg- 
ment made after plea pleaded; viz. a cog- 
novit actionem accompanied by a withdraw- 
al of the plea. 


RELICTION. An increase of the land by 
the permanent withdrawal or retrocession 
of the sea or a river. Hammond v. Shepard, 
186 Ill. 235, 57 N. E. 867, 78 Am. St. Rep. 274; 
Sapp v. Frazier, 51 La. Ann. 1718, 26 So. 378, 
72 Am. St. Rep. 493; Flisrand v. Madson, 
35 5. D. 457, 152°N. W. 796, 798; Hanson v. 
Thornton, 91 Or. 585, 179 P. 494, 496; Martin 
v. Busch, 93 Fla. 535, 112 So. 274, 287; Baum- 
hart v. McClure, 21 Ohio App. 491, 153 N. E. 
211. 


RELIEF. In feudal law. A sum payable 
by the new tenant, the duty being incident 
to every feudal tenure, by way of fine or 
composition with the lord for taking up 
the estate which was lapsed or fallen in by 
the death of the last tenant. At one time the 
amount was arbitrary, but afterwards the re- 
lief of a knight’s fee bécame fixed at one 
hundred shillings. 2 Bl. Comm. 65. 

“Relief” also means deliverance from op- 
pression, wrong, or injustice. In this sense 


- RELIGIOUS HOUSES 


it is used as a general designation of the as- 
sistance, redress, or benefit which a com- 
plainant seeks at the hands of a court, par- 
ticularly in equity. It may be thus used of 
such remedies as specific performance, or 
the reformation or rescission of a contract; 
but it does not seem appropriate to the award- 
ing of money damages. 

The assistance or support, pecuniary or 
otherwise, granted to indigent persons by the 
proper administrators of the poor-laws, is 
also called “relief.” 


RELIEF ASSOCIATION. See Railroad Re- 
lief Funds. 


RELIEVE. In feudal law, relieve is to de- 
pend; thus, the seigniory of a tenant in cap- 
ite relieves of the crown, meaning that the 
tenant holds of the crown. The term is not 
common in English writers. Sweet. 


Religio sequitur patrem. The father’s religion 
is prima facie the infant’s religion. Religion 
will follow the father. [1902] 1 Ch. 688. 


RELIGION. “Religion” has reference to 
man’s relation to Divinity, to reverence, wor- 
ship, obedience, and submission to mandates 
and precepts of supernatural or superior be- 
ings, and in its broadest sense includes all 
forms of belief in the existence of superior 
beings exercising power over human beings 
by volition, imposing rules of conduct, with 
future rewards and punishments. McMas- 
ters v, State, 21 Okl. Cr. 318, 207 P. 566, 568, 
29 A. L. R. 292. 

As used in coustitutional provisions forbid- 
ding the “establishment of religion,” the term 
means a particular system of faith and wor- 
ship recognized and practised by a particu- 
lar church, sect, or denomination. See Reyn- 
olds v. U. S., 98 U. S. 149, 25 L. Ed. 244; Da- 
vis v. Beason, 133 U. S. 333, 10 Sup. Ct. 299, 
33 L. Ed. 637; Board of Education v. Minor, 
23 Ohio St. 241, 13 Am. Rep. 233. 


RELIGION, OFFENSES AGAINST. In Eng- 
lish law. ‘They are thus enumerated by 
Blackstone: (1) Apostasy; (2) heresy; (3) 
reviling the ordinances of the church; (4) 
blasphemy; (5) profane swearing; (6) con- 
juration or witchcraft; (7) religious impos- 
ture; (8) simony; (9) profanation of the 
Lord’s day; (10) drunkenness; (11) lewd- 
ness. 4 Bl. Comm. 43. 


RELIGIOUS BOOKS. Those which tend to 
promote the religion taught by the Christian 
dispensation, unless by associated words the 
meaning is so limited to show that some oth- 
er form of worship is referred to. Simpson v. 
Welcome, 72 Me. 500, 39 Am. Rep. 349. 


RELIGIOUS CORPORATION. Sec Corpora- 
tion. 


RELIGIOUS HOUSES. Places set apart for 
pious uses; such as monasteries, churches, 
hospitals, and all other places where charity 


RELIGIOUS IMPOSTORS 


was extended to the relief of the poor and 
orphans, or for the use or exercise of religion. 


RELIGIOUS IMPOSTORS. In English law. 
Those who. falsely pretend an extraordinary 
commission. from heaven, or terrify and abuse 
the people with false denunciations of judg- 
ment; they are punishable with fine, impris- 
onment, and infamous corporal punishment, 
4 Broom & H. Comm. 71. 


RELIGIOUS LIBERTY. See Liberty. 


RELIGIOUS MEN. Such as entered into 
some monastery or convent. In old English 
deeds, the vendee was often restrained from 
aliening to “Jews or religious men” lest the 
lands should fall into mortmain., Religious 
men were civilly dead. Blount. 


RELIGIOUS SOCIETY. A body of persons 
associated together for the purpose of main- 
taining religious worship. The communicants 
of a denomination who statedly attend serv- 
ices in the church edifice. Fiske v. Beaty, 201 
N. Y. S. 441, 444, 266 App. Div. 349. A church 
and society are often united in maintaining 
worship, and in such cases the society com- 
monly owns the property, and makes the pe- 
cuniary contract with the minister. But, in 
many instances, societies exist without a 
church, and churches without a society. Sils- 
by v. Barlow, 16 Gray (Mass.) 330; Weld v. 
May, 9 Cush. (Mass.) 188; Hebrew Free 
School Ass’n v. New York, 4 Hun (N. Y.) 449. 


RELIGIOUS USE. See Charitable Uses, 


RELINQUISHMENT. In practice. A for- 
saking, abandoning, renouncing, or giving 
over a right. Wisconsin-Texas Oil Co. v. 


Clutter (Tex. Civ. App.) 258 S. W. 265, 268. 


RELIQUA. The remainder or debt which a 
person finds himself debtor in upon the bal- 
ancing or liquidation of an account. Hence 
reliquary, the debtor of a reliqua; as also 
a person who only pays piece-meal. Enc, 
Lond. 


RELIQUES. Remains; such as the bones, 
etc., of saints, preserved with great venera- 
tion as sacred memorials. They have been 
forbidden to be used or brought into- England. 
St. 3 Jae. I. c. 26. 


RELOCATIO. Lat. In the civil law. A re- 
newal of a lease on its determination. It may 
be either express or tacit; the latter is when 
the tenant holds over with the knowledge and 
without objection of the landlord. Mackeld, 
Rom. Law, § 412. 


RELOCATION. 


tn Scotch Law 


A reletting or renewal of a lease‘ a tacit 


relocation is permitting a tenant to hold over 
without any new agreement, 
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In Mining Law 


A new or fresh location of an abandoned 
or forfeited mining claim by a stranger, or 
by the original locator when he wishes to 
change the boundaries or to correct mistakes 
in the original location. 


REMAINDER. The remnant of an estate in 
land, depending upon a particular prior es- 
tate created at the same time and by the same 
instrument, and limited to arise immediately 
on the-determination of that estate, and. not 
in abridgment of it. 4 Kent, Comm. 197. 
Morris v. Phillips, 287 Ill. 633, 122 N. B. 831, 
833; Hackensack Trust Co. v. Tracy, 86 N 
J. Eq. 301, 99 A. 846, 849; Bean v. Atkins, 87 
Vt. 376, 89 A. 643, 646. 

The word “remainder” in its ordinary sense 
means what is left or what may remain, and 
in a legal sense it means what is left of the 
entire estate in lands after a preceding part 
of the same whose regular termination the 
remainder must await has been disposed of, 
Weller v. Dinwiddie, 198 Ky. 360, 248 S. W. 
874, 875. 


An estate limited to take effect.and be enjoyed 
after another estate is determined. As, if a man 
seised in fee-simple grants lands to A. for twenty 
years, and, after the determination of the said term, 
then to B. and his heirs forever, here A, is tenant for 
years, remainder to B. in fee. 2 Bl. Comm. 164. 

An estate in reversion ig the residue of an estate, 
usually the fee left in the grantor and his heirs 
after the determination of a particular estate which 
he bas granted out of it. The rights of the rever- 
sioner are the same as those of a vested remainder- 
man in fee. Code Ga, 1882, § 2263 (Civ. Code 1910, 
§ 3674). And see Sayward v. Sayward, 7 Me, 213, 
22 Am. Dec. 191; Bennett v. Garlock, 10 Hun (N. Y.) 
337; Dana v. Murray, 122 N. Y. 604, 26 N. E. 21; 
Booth v. Terrell, 16 Ga. 24; Palmer v. Cook, 159 Ill. - 
300, 42 N. E, 796, 50 Am. St. Rep. 165; Wells v. Hous- 
ton, 23 Tex. Civ. App. 629, 57 S. W. 584; Hudson 
v. Wadsworth, 8 Conn. 359; Glenn v, ‘Holt (Tex. 
Civ. App.) 229 S. W. 684, 635. 


Contingent Remainder 


An estate in remainder which is limited to` 
take effect either to a dubious ‘and uncertain 
person, or upon a dubious and uncertain event, 
by which no present or particular interest 
passes to the remainder-man, so that the par- 
ticular estate may chance to be determined 
and the remainder never take effect. 2 BI. 
Comm. 169. A remainder limited so as to de- 
pend upon an event or condition which may 
never happen or be performed, or which may 
not happen or be performed till after the de- 
termination of the preceding estate. Fearne, 
Rem. 3; Thompson v. Adams, 205 Ill. 552, 69 
N. E. 1; Griswold v. Greer, 18 Ga. 545; Price 
v: Sisson, 13 N. J: Eq. 168; Yocum v. Siler, 
160 Mo. 281, 61 S. W. 208; Shannon v. Bon-’ 
ham, 27 Ind. App. 869, 60 N. E. 951; Fulton. 
v. Fulton, 179 Iowa, 948, 162 N. W. 258, 256, 
L. R. A. 1918E, 1080; Shufeldt v. Shufeldt, 
130 Wash, 258, 227 P. 6, 10; Belding V. Cow-_ 
ard, 125 Me. 305, 188 A. 689, 601. ` ` 
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Cross-Remainder 


Where land is devised or conveyed to two 
or more persons as tenants in common, or 
where different parts of the same land are 
given to such persons in severalty, with such 
limitations that, upon the determination of 
the particular estate of either, his share is 
to pass to the other, to the entire exclusion 
of the ultimate remainder-man or reversion- 
er until all the particular estates shall be ex- 
hausted, the remainders so limited are called 
“eross-remainders.” In wills, such remainders 
may arise by implication; but, in deeds, only 
by express limitation. ee 2 Bl. Comm. 381; 
2 Washb.. Real Prop. 233; 1 Prest, Est. 94; 
Addicks y. Addicks, 266 Ill. 349, 107 N. E. 
580, 581, Ann. Cas. 1916B, 709, 


Executed Remainder 


A remainder which vests a present interest 
in the tenant, though the enjoyment is post- 
poned to the future. 2 Bl Comm. 168; 
Fearne, Rem. 31; Hudson v. Wadsworth, 8 
Conn. 359. 

Executory Remainder 


A contingent remainder; one which exists 
where the estate is limited to take effect ei- 
‘ther to a‘dubious and uncertain person or 
upon a dubious and uncertain event. Tem- 
ple v. Scott, 143 IIL 290, 32 N. EB. 366; Hud- 
son v. Wadsworth, 8 Conn. 359. 


Vested Remainder 


An estate by which a present interest pass- 
es to the party, though to be enjoyed in fu- 
turo, and by which the estate is invariably 
fixed to remain to a determinate person aft- 
er the particular estate has been spent. 2 BL 
Comm, 168. A vested remainder is one lim- 
ited to a certain person at a certain time or 
upon the happening of a necessary event. 
Code Ga. § 2265 (Civ. Code 1910, § 3676). And 
see Poor v. Considine, 6 Wall. 474, 18 L. Ed. 
869; Tayloe v. Gould, 10 Barb. (N. Y.) 396; 
Johnson v. Edmond, 65 Conn. 492, 33 A. 503; 
Marvin v. Ledwith, 111 IN. 150; Wallace v. 
Minor, 86 Va. 550, 10 S. E. 423; Woodman 
v. Woodman, 89 Me. 128, 35 A. 1037; Brown 
v. Lawrence, 3 Cush. (Mass.) 397; Ætna Life 
Ins. Co. v. Hoppin, 214 F. 928, 933, 131 ©. C. 
A. 224; Scales v. Barringer, 192 N. C. 94, 
133 5. E, 410, 413. - 


Remainder to a person not of a capacity to 
take at the. time of appointing it, is void. 
Plowd. 27. 


REMAINDERMAN. One who is entitled to 
the remainder of the estate after a particular 
estate carved out of it has expired. 


REMAND. To remand a prisoner, after a 
preliminary or partial hearing before a court 
or magistrate, is te send him back to custody, 
to be kept until the hearing is resumed or the 
trial comes on. Ex parte Chalfant, 81 W. Va. 
93, 93 S. E. 1082, 1033. 


REMEDIAL STATUTE 


To remand a case, brought into an appel- 
late court or removed from one court into 
another, is to send it back to the court from 
which it came, that further procéedings in the 
case, if any, may be taken there: 


REMANENT PRO DEFECTU EMPTORUM. 
In practice. The return made, by the sheriff 
to. a writ of execution when he has not. been 
able to sell the property seized, that the same 
remains unsold for want of buyers. 


REMANENTIA. In old English law. A Te- 
mainder. Spelman. A perpetuity, or perpet- 
ual estate. Glan., lib. 7, ¢, 1. ' 


REMANET. A remnant; that which `re- 
mains, Thus the causes of which the trial is 
deferred from one term to another, or from 
one sitting to another, are termed “remanets. ? 
1 Archb. Pr. 375. 


REMEDIAL. Affording a remedy; 
the means of obtaining redress. ; 

Of the nature of a remedy; intended to 
remedy wrongs or abuses, abate faults, or 
supply defects. 

Pertaining to or affecting the remedy, as 
distinguished from that which affects or mod- 
ifies the right. 


giving 


REMEDIAL STATUTE, A statute providing 
a remedy for an injury, as distinguished from 
a penal statute. A statute giving a party 
a mode of remedy for a wrong, where he had 
none, or a different one, before. 1 Chit. BL, 
86, 87, notes; In re Ungaro’s Will, 88 N. J. 
Eq. 25, 102 A. 244, 246; Cherry v. Kennedy, 
144 Tenn. 320, 232 S. W. 661, 662. The un- 
derlying test to be applied in determining 
whether a statute is penal or remedial is 
whether it primarily seeks to impose an arbi- 
trary, deterring punishment upon any who 
might commit a wrong against the public by 
a violation of the requirements of the stat- 
ute, or whether the purpose is to measure 
and define the damages which may accrue to 
an individual or class of individuals, as just 
and reasonable compensation for a possible 
loss having a causal connection with the 
bréach of the legal obligation owing under 
the statute to such individual or class. See 
Southern Ry. Co. v. Melton, 183 Ga, 277, 291, 
307, 65 S. E. 665; 21 Ruling Case Law, 225; 
Sherman & Sons Co. v. Bitting, 26 Ga. App. 
299, 105 S. E. 848, 849. Remedial statutes are 
those which are made to supply such defects, 
and abridge such superfiuities, in the common 


‘law, as arise either from the general imper- 


fection of all human laws, from change of 
time and circumstances, from the mistakes 
and unadvised determinations of unlearned 
(or even learned) judges, or from any other 
cause whatsoever. 1 Bl. Comm. 86; Falls 
v. Key (Tex. Civ. App.) 278 S. W. 893, S96; 
Coluinbus Trust Co. v. Upper. Hudson Electric 
& R. Co. (Sup.) 190 N. Y. 8..737, 739. These 
remedial statutes are themselves divided in- 
to enlarging statutes, by which the common 


REMEDIAL STATUTE 


law is made more comprehensive and extend- 
ed than it was before, and into restraining 
statutes, by which it is narrowed down to 
that which is just and proper. A remedial 
statute is one which not only remedies defects 
in the common law but defects in civil ju- 
risprudence generally. M. H. Vestal Co. v. 
Robertson, 277 Ill. 425, 115 N. E. 629, 631; 
MacDonald v. Hamilton B. Wills & Co., 199 
App. Div. 203, 191 N. Y. S. 566, 568. 


Remedies for rights are ever favorably ex- 
tended. 18 Vin. Abr. 521. 


REMEDY. The means by which a right is 
enforced or the violation of a right is pre- 
vented, redressed, or compensated. Remedies 
äre of four kinds: (1) By act of the party 
injured, the principal of which are defense, 
recaption, distress, entry, abatement, and 
seizure; (2) by operation of law, as in the 
case of retainer and remitter; (8) by agree- 
ment between the paries, e. g., by accord and 
satisfaction and arbitration; and (4) by ju- 
dicial remedy, e. g., action or suit. Sweet. 
See Knapp v. McCaffrey, 177 U. 8. 638, 20 
S. Ct. 824, 44 L. Ed. 921; Missionary Soc. 
‘vy. Ely, 56 Ohio St. 405, 47 N. E. 587; U. S. 
v. Lyman, 26 Fed. Cas. 1,024; Frost v. Wit- 
ter, 182 Cal. 421, 64 P. 705, 84 Am. St. Rep. 
53; Christensen v. Morse Dry Dock & Repair 
Co., 216 App. Div. 274, 214 N. Y, S. 732, 743; 
Berry v. M. F. Donovan & Sons, 120 Me. 457, 
115 A. 250, 252, 25 A. L. R. 1021. 

The means employed to enforce a right or 
‘redress an injury, as distinguished from 
right, which is a well founded or acknowledg- 
ed claim, Chelentis v. Luckenbach S. S. Co., 
247 U. &. 872, 38 S. Ct. 501, 503, 62 L. Ed. 
1171; Soderstrom v. Curry & Whyte, 143 
Minn. 154, 173 N. W. 649, 651. 


Strictly speaking, “remedy” is no part of the ac- 
tion, but is the result thereof, the object for which 
the action is presented, the end to which all the 
litigation is directed. Mathews v. Sniggs, 75 OKI. 
108, 182 P. 703, 707. 

Remedies for the redress of injuries are either 
Public, by indictment, when the injury to the in- 
dividual or to his property affects the public, or 
private, when the tort ls only injurious to the in- 
dividual. 


That which relieves or cures a disease, in- 
cluding a medicine or remedial treatment. 
United States v. Natura Co. (D. C.) 250 F. 925, 
926. . 

Also a certain allowance to the master of 
the mint, for deviation from the standard 
weight and fineness of coins. Enc. Lond. 


Adequate Remedy 
See Adequate. 


Civil Remedy 


The remedy afforded by law to a private 
person in the civil courts in so far as his 
private and individual rights have been in- 
jured by a delict or. crime; as distinguished 
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from the remedy by criminal prosecution for 
the injury to the rights of the public. 


Cumulative Remedy 
See Cumulative, 


Extraordinary Remedy 
See Extraordinary. 


Judicial Remedy 
See Judicial. 


Legal Remedy 


A remedy available, under the particular 
circumstances of the case, in a court of law, 
as distinguished from a remedy available 
only in equity. See State y. Sneed, 105 Tenn. 
711, 58 S. W. 1070. 


Remedy Over 


A person who is primarily liable or re- 
sponsible, but who, in turn, can demand in- 
demnification from another, who is. responsi- 
ble to him, is said to have a “remedy over.” 
For example, a city, being compelled to pay 
for injuries caused by a defect in the high- 
way, has a “remedy over” against the person 
whose act or negligence caused the defect, 
and such person is said to be “liable over” to 
the city. 2 Black, Judgm. § 575. 


REMEMBRANCER. The remembrancer of 
the city of London is parliamentary solicitor 
to the corporation, and is bound to attend all 
courts of aldermen and common council when 
required. Pull. Laws & Cust. Lond. 122, See 
King’s remembrancer. 


REMEMBRANCERS. In English law. Offi-. 
cers of the exchequer, whose duty it is to put 
in remembrance the lord treasurer and the 
justices of that court of such things as are 
to be called and dealt in for the benefit of 
the crown. Jacob. 


REMERE. In French law. Redemption; 
right of redemption. A sale å réméré is a 
species of conditional sale with right of re- 
purchase, An agreement by which the ven- 
dor reserves to himself the right to take back 
the thing sold on restoring the price paid, 
with costs and interest. Duverger. 


REMISE. To remit or give up. A formal 
word in deeds of release and quitclaim; the 
usual phrase being “remise, release, and for- 
ever quitclaim.” See American Mortg. Co. 
v. Hutchinson, 19 Or. 334, 24 P, 515; McAnaw 
v. Tiffin, 143 Mo. 667, 45 S. W. 656; Lynch 
v. Livingston, 6 N. Y. 434. 


REMISE DE LA DETTE. In French law. 
The release of a debt. 


REMISSION. 
In the Civil Law . 
A release of a debt. Jt is conventional, 


when it is expressly granted to the debtor by 
a creditor having a capacity to alienate; or 


1527 


tacit, when the creditor voluntarily surren- 
ders to his debtor the original title, under 
priyate signature constituting the obligation. 
Civ. Code La. art. 2199. Hall v. Allen Mfg. 
Co., 133 La. 1079, 63 So. 591, 592. 

“Remission” also means forgiveness oF con- 
donation of an offense or injury. 


At Common Law 


The act by which a forfeiture or penalty 
is forgiven. United States v. Morris, 10 
Wheat. 246, 6 L. Ed. 314. 


Remissius imperanti melius paretur. 3 Inst. 
233. A man commanding not too strictly is 
better obeyed. 


REMISSNESS. This term imports the doing 
of the act in question in a tardy, negligent, 
or careless manner; but it does not apply to 
the entire omission or forbearance of the’ act. 
Baldwin v. United States Tel. Co. 6 Abb. 
Prac. N. S. (N. Y.) 4238. ` 


REMIT. To send or transmit; as to remit 
money. Potter v. Morland, 3 Cush. (Mass.) 
388; Hollowell v. Life Ins. Co., 35 S. E. 616, 
126 N. C. 898; Nicoletti v. Bank of Los Ban- 
os, 190 Cal. 637, 214 P. 51, 52, 27 A. L. R. 1479; 
Katcher v. American Express Co., 94 N. J. 
Law, 165, 109 A. 741, 742. 

To send back, as to remit a check. Colvin 
v. Acc. Ass’n, 66 Hun, 543, 21 N. Y. S. 734. 
` To give up; to annul; to relinquish; as 
to remit a fine. Jungbluth v. Redfield, 14 
Fed. Cas. 52; Gibson v. People, 5 Hun (N. Y.) 
543; People ex rel. Cropsey v. Court of Spe- 
cial Sessions of City of New York, 170 App. 
Div. 575, 156 N. Y. S. 61, 62. 


REMITMENT. The act of sending back to 
custody; an annulment. Wharton. 


REMITTANCE. Money sent by one person 
to another, either in specie, bill of exchange, 
check, or otherwise. : 


REMITTEE. A person to whom a remittance 
is made. Story, Bailm, § 75. 


REMITTER. The relation back of a later 
defective title to an earlier valid title. Re- 
mitter occurs where he who has the true prop- 
erty or jus proprietatis in lands, but is out 
- of possession thereof, and has no right to en- 
ter without recovering possession in an ac- 
tiou, has afterwards the freehold cast upon 
him by some subsequent and of course de- 
fective title. In this case he is remitted, or 
sent back by operation of law, to his ancient 
and more certain title. 3 Bl. Comm. 19. 


REMITTIT DAMNA. Lat. An entry on the 
record, by which the plaintiff declares that 
he remits a part of the damages which have 
been awarded him. 


REMITTITUR DAMNA. Lat. In practice. 
An entry made on record, in cases where a 
jury has given greater damages than a plain- 


REMOTE DAMAGE 


tif has declared for, remitting the excess. 
2 Tidd, Pr. 896. 


REMITTITUR OF RECORD. The returning 
or sending back by a court of appeal of the 
record and proceedings in a cause, after its 
decision thereon, to the court whence the 
appeal came, in order that the cause may be 
tried anew, (where it is so ordered,) or that 
judgment may be entered in accordance with 
the decision on appeal, or execution be is- 
sued, or any other necessary action be taken 
in the court below. 


REMITTOR. A person who makes a remit- 
tance to another. 


REMODEL. To “remodel” means, broadly, 
“to reform, reshape, to make over in a some- 
what different way.” Rev. St. art. 5502. City 
of Dallas v. Davis (Tex. Civ. App.) 266 S. W. 
544, 547, and with respect to existing build- 
ing may import reconstruction or a change 
practically equivalent to a new building. 
Cotter vy. Joint School Dist. No. 3 of Village 
of Plum City, 164 Wis. 13, 158 N. W. 80, 81; 
Beauchamp v. Consolidated School Dist. No. 
4, Livingston County, 297 Mo. 64, 247 S. W. 
1004, 1005. . 


REMONSTRANCE. Expostulation; showing 
of reasons against something proposed; a 
representation made to a court or legislative 
body wherein certain persons unite in urg- 
ing that a contemplated measure be not 
adopted or passed. See Girvin v. Simon, 127 
Cal. 491, 59 P. 945; In re Mercer County Li- 
cense Applications, 3 Pa. Co. Ct. R. 45. 


REMOTE. At a distance; afar off; incon- 
siderable; slight. Newsome v. Louisville & 
N. R. Co., 20 Ala. App. 349, 102 So. 61, 64. 


REMOTE CAUSE. In the law of negligence, 
a “remote” cause of an accident or injury 
may be one which sets in motion another 
cause, called the “proximate” cause. The 
“remote cause” is one the existence of which 
does not necessarily imply the existence of 
the effect, Salsedo v. Palmer (C. C. A.) 278 
F. 92, 95. Remote cause is also defined as 
a cause operating mediately through other 
causes to produce effect. Newsome v. Louis- 
ville & N. R. Co., 20 Ala. App. 349, 102 So. 
61, 64, as that which world not, according 
to experience of mankind, lead to event. 
Dunn v. Central State Hospital, 197 Ky. 807, 
248 S. W.-216, 218, and as “that which may 
have happened and yet no injury have oc- 


- curred, notwithstanding that no injury could 


have occurred if it had not happened.” See 
Troy v. Railroad Co., 6 S. E. 77, 99 N. C. 298, 
6 Am. St. Rep. 521; Maryland Steel Co. v. 
Marney, 88 Md. 482, 42 A. 60, 42 L. R. A. 842, 
71 Am. St. Rep, 441; Hoey v. Metropolitan St. 
Ry. Co., 70 App. Div. 60, 74 N. Y. 8. 1113; 
Claypool v. Wigmore, 34 Ind. App. 35, 71 N. 
E. 509. 


REMOTE DAMAGE. Damage is said to be 
too remote to be actionable when it is not 


REMOTE POSSIBILITY 


the legal and natural consequence of the act 
complained of. 


REMOTE POSSIBILITY. In the law of es- 
tates, a double possibility, or a limitation de- 
pendent on two or more facts or events both 
or all of which are contingent and uncertain ; 
as, for example, the limitation of an estate 
to a given man provided that he shall marry 
a certain woman and that she shall then die 
and he shall marry another, 


REMOTENESS. Want of close connection 
between a wrong and the injury which pre- 
vents the party injured from claiming com- 
pensation from the wrongdoer. Wharton. 


REMOTENESS OF EVIDENCE. When the 
fact or facts proposed to be established as a 
foundation from which indirect evidence may 
be drawn, by way of inference, have not a 
visible, plain, or necessary connection with 
the proposition eventually to be proved, such 


evidence is rejected for “remoteness.”? See 
2 Whart. Ev. § 1226, note. 
Remoto impedimento, emergit actio. The im- 


pediment being removed, the action rises. 
When a bar to an action is removed, the ac- 
tion rises up into its original efficacy. Shep. 
Touch, 150; Wing. 20. 


REMOVAL. In a broad sense, the transfer 
of a person or thing from one place to an- 
other. Durrett v. Woods, 155 La, 533, 99 So. 
430, 431; Louisville Chair & Furniture Co. 
v. Otter, 219 Ky. 757, 294 S. W. 483, 486. 

The act of a person or body, having lawful 
authority thereto, in depriving one of an of- 
fice to which he was appointed or elected. 
“Suspension” is an ad interim stoppage or 
arrest of official power and pay while “re- 
moval” terminates wholly the incumbency 
of the office or employment. State v. Board 
of Police & Fire Com’rs of La Crosse, 159 Wis. 
295, 150 N. W. 493, 494. 

The term “removal” as used in statutes 
relative to removal from state is often lim- 
ited to such absence from state as amounts to 
a change of residence. Davis v. Brandon, 
200 Ala. 160, 75 So. 908, 909; Smithers v. 
Smithers, 145 La. 752, 82 So. 879, 880. 


REMOVAL OF GAUSES. The transfer of a 
cause from one court to another; commonly 
used of the transfer of the jurisdiction and 
cognizance of an action commenced but not 
finally determined, with all further proceed- 
ings therein, from one trial court to another 
trial court. More particularly, the transfer 
of a cause, before trial or final hearing there- 
of, from a state court to the United States 
District Court, under the acts of congress in 
that behalf, 


REMOVAL OF PAUPER. The actual trans- 
fer of a pauper, by order of a court having 
jurisdiction, from a poor district in which 


he has no settlement, but upon which he- has: 
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become a charge, to the district of his domi- 
cile or settlement. 


REMOVAL, ORDER OF. An order of court 
directing the removal of a pauper from the 
poor district upon which he has illegally be- 
come a charge to the district in which he 
has his settlement. Also an order made by 
the court a quo, directing the transfer of a 
cause therein depending, with all future pro- 
ceedings in such cause, to another court. 


REMOVAL TO AVOID TAX. This phrase as 
used in statute relating to forfeiture, means 
some transfer of the thing involved from 
some definite place of manufacture, produc- 
tion, origin, or the like to some other place, 
whereat or wherefrom collection of tax on it 
might be less easily effected. U. S. v. One 
Buick Automobile (D. C.) 300 F. 584, 588; U. 
S. v. Mangano (C. C. A.) 299 F. 492, 493. 


REMOVAL WITHOUT PROPER CAUSE. 
“Removal without proper cause,” of persons 
in the classified civil service, includes a re- 
moval for reasons which are insufficient, 
frivolous, or irrelevant, and a removal 
grounded upon evidence which to fair-minded 
persons appears inadequate to justify the con- 
clusion reached but falling short of an exer- 
cise of bad faith. Murray v. Justices of Mu- 
nicipal Court of City of Boston, 233 Mass. 
186, 123 N. E. 682, 683. See “Cause.” 


REMOVER. In practice. A transfer of a 
suit or cause out of one court into another, 
which is effected by writ of error, certiorari, 
and the like. 11 Coke, 41. 


REMUNERATION. Reward; recompense; 


salary. Dig. 17, 1, 7. 


The word “remuneration” means a quid pro quo. 
If a man gives his services, whatever consideration 
he gets for giving his services seems to me a re- 
muneration for them. Consequently, I think, if a 
person was in the receipt of a payment, or in the 
receipt of a percentage, or any kind of payment 
which would not be an actual money payment, the 
amount he would receive annually in respect of this 
would be “remuneration.” 1 Q. B. Div. 663, 664. 


RENANT, or RENIANT. In old English law. 
Denying. 82 Hen. VIII. ec. 2. 


RENCOUNTER. A sudden hostile collision, 
as with an enemy; an unexpected encounter 
or meeting, as of travelers; a contest or de- 
bate; a sudden meeting as opposed to a duel 
which is deliberate. Mulligan v. State, 18 
Ga. App. 464, 89 S. E. 541, 544. 


RENDER, v. To give up; to yield; to re- 
turn; to surrender. Also to pay or perform; 
used of rents, services, and the like. 


-~Render judgment. To pronounce, state, de- 
clare, or announce the judgment of the court 
in a given case or on a given state of facts; 
not used with reference to judgments by eon- 
fession, and not Synonymous with “entering,” 
“docketing,” or “recording” the judgment: 


x 
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The rendition of a jadgment 1s the judicial 
act of the court in pronouncing the sentence 
of the law, while the entry of a judgment is 
a ministerial act, which consists in spreading 
upon the record a statement of the final con- 
clusion reached by the court in the matter, 
thus furnishing external and incontestable 
evidence of the sentence given and designed 
to stand as a perpetual memorial of its ac- 
tion. See Schuster v. Rader, 13 Colo. 329, 
22 P. 505; Farmers State Bank v. Bales, 
64 Neb. 870, 90 N. W. 945; Fleet v. Youngs, 11 
Wend. (N. Y.) 522; Schurtz v. Romer, 81 Cal. 
244, 22 P. 657; Winstead v. Evans (Tex. Civ. 
App.) 33 8. W. 580; Coe v. Erb, 59 Ohio St. 
259, 52 N. E. 640, 69 Am. St. Rep. 764; The 
Washington (C. C. A.) 16 F.2d) 206, 208; Kitt- 
rell v. Fuller (Tex. Civ. App.) 281 S. W. 575, 
576; Netherton v. Frank Holton & Co., 189 
Wis. 461, 205 N., W. 388, 389. 


—Render verdict. To agree on and to report 
the verdict in due form. S. W. Little Coal 
Co. v. O’Brien, 63 Ind, App. 504, 113 N. E. 
465, 470. To return the written verdict in- 
to court and hand it to the trial judge. 
Kramm v. Stockton Electrie R. Co., 22 Cal. 
App. 737, 136 P. 523, 533. 


RENDER, n. In feudal law, “render” was 
used in connection with rents and heriots. 
Goods subject to rent or heriot-service were 
said to lie in render, when the lord might not 
only seize the identical goods, but might also 
distrain for them. Cowell. 


RENDEZVOUS. Fr. A place appointed for 
meeting. Especially used of places appointed 
for the assembling of troops, the coming to- 
gether of the ships of a fleet, or the meeting 
of vessels and their convoy. 


RENEGADE. One who has changed his pro- 
fession of faith or opinion; one who has de- 
serted his church or party. 


RENEWAL. The act of renewing or reviving. 
A revival or rehabilitation of an expiring 
subject. Hudson Nav. Co. v. Joyce (C. C. A.) 
238 F. 102, 104; Aaron v. Woodcock, 283 Pa. 
33, 128 A. 665, 666, 35 A. L. R. 1251. 

More specifically renewal is the substitu- 
tion of a new grant, engagement, or right, in 
place of one which has expired, of the same 
character and on the same terms and condi- 
tions as before; the re-establishment of a 
particular contract for another period of 
time; as, the renewal of a note, a lease, a 
patent. See Carter v. Brooklyn L. Ins. Co., 
110 N. Y. 15, 17 N. E. 396; Gault v. McGrath, 
82 Pa. 392; Kedey v. Petty, 153 Ind. 179, 54 
N. E. 798; Pitts v. Hall, 19 Fed. Cas. 758; 
Gardella v., Greenburg, 242 Mass. 405, 136 
N. E. 106, 26 A. L. R. 1411; W. R. Grace & 
Co. v. Strickland, 188 N. ©. 369, 124 S. E. 
856, 857, 35 A. L. R. 1296; Wilcox v. Me- 
Cain Land & Live Stock Co., 87 8S. D. 511, 159 
N. W. 49, 50. 


RENT 


There fs clear distinction between stipulation to 
“renew” lease for additional term and one to ‘‘ex- 
tend,” in that stipulation to renew requires making 
of new lease, while one to extend does not. Sanders 
v. Wender, 205 Ky. 422, 265 S. W. 939, 941. . 


RENOUNCE. Toreject; cast off; repudiate; 
disclaim; forsake; abandon; divest one’s - 
self of a right, power, or privilege. Usually 
it implies an affirmative act of disclaimer or 
disavowal. : 


RENOUNCING PROBATE. In English prac- 
tice, Refusing to take upon one’s self the 
office of executor or executrix. Refusing to 
take out probate under a will wherein one 
has been appointed executor or executrix. 
Holthouse. 


RENOVARE. lat. In old English law. To 
renew. Annuatim renovare, to renew annu- 
ally. A phrase applied to profits which are 
taken and the product renewed again. Amb. 
181. 


RENT. 
At Common Law 


A certain profit issuing yearly out of lands 
and tenements corporeal; a species of incor- 
poreal hereditiment. 2 Bl. Comm, 41. A 
compensation or return yielded periodically, 
to a certain amount, out of the profits of 
some corporeal hereditaments, by the tenant 
thereof. 2 Steph. Comm. 23. A certain year- 
ly profit in money, provisions, chattels, or la- 
bor, issuing out of lands and tenements, in 
return for their use. 3 Kent, Comm. 460. 

The compensation, either in money, pro- 
visions, chattels, or labor, received by the 
owner of the soil from the occupant thereof. 
Jack. & G. Landl. & Ten. § 38. And see 
Lombard v. Boyden, 5 Allen (Mass.) 254; 
Bledsoe v. Nixon, 69 N. C. 89; Fisk v. Bray- 
man, 21 R. I. 195, 42 A. 878; Clarke v. 
Cobb, 121 Cal. 595, 54 P. 74; Parsell v. Stryk- 
er, 41 N. Y. 483: Otis v. Conway, 114 N. Y. 
18, 20 N. E. 628; Payn v. Beal,.4 Denio 
(N. Y.) 412; Van Wicklen v. Paulson, 14 Barb. 
(N. X.) 655; Winn v. Taylor, 98 Or. 556, 194 
P. 857, 861; Warren v. Olson, 46 N. D. 203, 
180 N. W. 529, 531. 

“A certain pecuniary amount, agreed upon 
between a tenant and his landlord, and paid 
at fixed intervals by the tenant. to the land- 
lord, for the use of land or its appendages.” 
Davidge v. Simmons (D. C.) 266 F. 1018, 1019. 

The term rent in a broad colloquial sense 
is used to mean reasonable return from real 
property. Weil v. Lesser, 115 Mise. 241, 189 
N. Y. 8. 655, 656. 


In Louisiana 

The contract of rent of lands ig a contract 
by which one of the parties conveys and cedes 
to the other a tract of land, or any other 
immovable property, and stipulates that the 
latter shall hold it as owner, but reserving. to 
the former an annual rent of a certain sum 
of money, or of a certain quantity of fruits, 
which the other party binds himself to pay 


RENT 


him. It is of the essence of this conveyance 
that it be made in perpetuity. If it be made 
for a limited time, it is a lease. Civ. Code 
La. arts, 2779, 2780. 


fn General 
—Fee farm rent. A rent charge issuing out 
of an estate in fee; a perpetual rent reserved 
on a conveyance of land in fee simple. 


—Ground rent. See Ground. 


—Quit rent. Certain established rents of the 
freeholders and ancient copyholders of man- 
ors were so called, because by their payment 
the tenant was free and “quit” of all other 
seryices. 


—Rack rent. A rent of the full annual value 
of the tenement or near it. 2 Bl. Comm. 43. 


—~Rent-charge. This arises where the owner 
of the rent has no future interest or rever- 
sion in the land. It is usually created by deed 
or will, and is accompanied with powers of 
distress and entry. 


—Rent-roll, A list of rents payable to a par- 
ticular person or public body. 


—Rent seck. Barren rent; a rent reserved by 
deed, but without any clause of distress. 2 
Bl. Comm. 42; 3 Kent, Comm, 461. Kava- 
naugh v. Cohoes Power & Light Corporation, 
114 Misc. 590, 187 N. Y. S. 216, 232. ` 


—Rent-service. This consisted of fealty, to- 
gether with a certain rent, and was the only 
kind of rent originally known to the common 
law. It was so called because it was given 
as a compensation for the services to which 
the land was originally liable. Brown. 


=—Rents of assize. The certain and determined 
rents of the freeholders and ancient copy- 
holders of manors are called “rents of assize,” 
apparently because they were assized or made 
certain, and so distinguished from a redditus 
mobilis, which was a variable or fluctuating 
rent, 3 Cruise, Dig. 314: Brown. 


—Rents resolute. Rents anciently payable to 
the crown from the lands of abbeys and re- 
ligious houses; and after their dissolution, 
notwithstanding that the lands were demised 
to others, yet the rents were still reserved 
and made payable again to the crown. . Cow- 
ell. 


Rent must be reserved to him from whom the 
state of the land moveth. Co. Litt. 143. 


RENTAGE. Rent. 


RENTAL. (Said to be corrupted from “rent- 
roll.”) In English law. A roll on which the 
rents of a manor are registered ‘or set down, 
and by which the lord’s bailiff collects ‘the 
same. It contains the lands and tenements 
let to each tenant, the names of the tenants, 
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and other particulars. 
house. 

Payment received periodically for the use of 
property; rent. Friedbar Realty Corporation 
v. Sanford, 119 Misc. 621, 198 N. Y. S. 38, 39. 


Net Rental 


The term “net rental,” when used with ref- 
erence to real property, means a rental over 
and above all expenses. Perkins v. Kirby, 
39 R. I. 343, 97 A. 884, 887.. 


Rental Bolis 


In Scotch law. When the tithes (tiends) 
Fave been liquidated and settled for so many 
bolls of corn yearly. Bell. 


Rental-Rights 


In English law. A species of lease usually 
granted at a low rent and for life. Tenants 
under such leases were called “Tentalers” or 
“kindly tenants.” 


Rental Value 


The value of land for use for purpose for 
which it is adapted in the hands of a prudent 
occupant, In re Acquiring Lands for an Al- 
ley, 147 Minn. 211, 179 N. W. 907, 909: ~ 
Straight Bros. Co. v. Chicago, M. & St. P. Ry. 
Co., 183 Iowa, 934, 167 N. W. 705, 709. 


RENTE. In French law. Rente is the an- 
nual return which represents the revenue of 
a capital or of an immovable alienated. The 
constitution of rente is a contract by which 
one of the parties lends to the other a capita? 
which he agrees not to recall, iu considera- 
tion of the borrower’s paying an annual in- 
terest. It is this interest which is called 
“rente.” Duverger. The word is therefore 
nearly synonymous with the English “an- 
nuity.” 

“Rentes,” is the term applied to the French 
government funds, and “rentier” to a fund- 
holder or other person having an income from 
personal property. Wharton. 


RENTE FONCIERE. A rent which issues out 
of land, and it is of its essence that it be per- 
petual, for, if it be made but for a limited 
time, it is a lease. It may, however, be ex- 
tinguished. Civ. Code La. art. 2780. 


RENTE VIAGERE. That species of rente, the 
duration of which depends upon the contin- 
gency of the death of one or more persons 
indicated in the contract. The uncertainty 
of the time at which such death may happen 
causes the rente viagère to be included in 
the number of aleatory contracts. Duverger. 
Ciy, Code La. art. 2793 defines the contract 
of annuity as that by which one party de- 
livers to another a sum of money, and agrees 
not to reclaim it so long as the receiver pays 
the rent agreed upon, . 


RENTS, ISSUES, AND PROFITS more com- 
monly signify in the books a chattel real in- 
terest in land; a kind of estate growing out 


Cunningham; Holt- 
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of the land, for life or years, producing an 
annual or other rent. Bruce v. Thompson, 26 
Vt. 746. f 


RENUNCIATION. The act by which a per- 
son abandons a right acquired without trans- 
ferring it to another. McCormick v. Eng- 
strom, 119 Kan. 698, 241 P. 685, 688. 

Under the Negotiable Instruments Law “re- 
nunciation” is the unilateral act of the hold- 
er, usually, without consideration, whereby 
he expresses the intention of abandoning his 
rights on the instrument or against one or 
more parties thereto. McGlynn v. Granstrom, 
169 Minn. 164, 210 N. W. 892, 893. See Re- 
nounce. 


RENVOI. The act of a state in summari- 
ly reconducting foreign vagabonds, criminals, 
etc., to the frontiers of their own state. A 
doctrine under which the court in resorting 
to a foreign law adopts the rules of the for- 
eign law as‘to conflict of laws, which rules 
may in turn refer the court back to the law 
of the forum. See 31 Harvard Law Rev. 523, 
27 Yale Law Journal 509 and In re Tallmadge, 
109 Mise. 696, 181 N. Y. S. 336, 341. 


REO ABSENTE. Lat. The defendant be- 
ing absent; in the absence of the defendant. 


REOPENING A CASE. To reopen a case is 
to permit the introduction of new evidence 
and, practically to permit a new trial. 


REORGANIZATION. The carrying out, by 
proper agreements and legal proceedings, of a 
business plan for winding up the affairs of, 
or foreclosing a mortgage or mortgages upon 
the property of, insolvent corporations, more 
frequently railroad companies. It is usually 
accomplished by the judicial sale of the cor- 
porate property and franchises, and the for- 
mation by the purchasers of a new corpora- 
tion. The property and franchises are there- 
upon vested in the new corporation and its 
stock and bonds are divided among such of 
the parties interested in the old company as 
are parties to the reorganization plan. 


REPAIR. To restore to a sound or good state 
after decay, injury, dilapidation, or partial 
destruction. Mozingo v. Wellsburg Electric 
Light, Heat & Power Co., 101 W. Va. 79, 131 
S. E. 717, 7118; Automobile Underwriters of 
America v. Radford (Tex. Civ. App.) 293 S. W. 
869, 872; Wahlman v. ©. Becker Milling. Co., 
279 Ill. 612, 117 N. E. 140, 148; Board of 
Sdueation of Hancock County v. Moorehead, 
105 Ohio St. 237, 186 N. E. 913, 914. 

The word “repair” contemplates an exist- 
ing structure or thing which has become im- 
perfect, and means to supply in the original 
existing structure that which is lost or de- 
stroyed, and thereby restore it to the condi- 
tion in. which it originally existed, as near as 
may be. Fuche y. City of Cedar Rapids, 158 
Towa, 392, 189 N. W. 903, 904, 44 L. R. A. 
(N. 5.) 590. 


REPEAL 


“Repair” means to restore to former con- 
dition; not to change either the form or ma- 
terial of a building.. Ardesco Oil Co. v. Rich- 
ardson, 63 Pa. 162. f 


REPAIRS. Restoration to soundness; repar- 
ation; work done to property to keep it in 
good order. 


Necessary Repairs 


Necessary repairs (for which the master of 
a ship may lawfully bind the owner) are 
such as are reasonably fit and proper for the 
ship under the circumstances, and not mere- 
ly such as are absolutely indispensable for 
the safety of the ship or the accomplishment 
of the voyage. The Fortitude, 3 Sumn. 327, 
Fed. Cas. No. 4,953; Webster v. Seekamp, 
4 Barn. & Ald. 352. 


REPARATION. ‘The redress of an injury; 
amends for a wrong inflicted. Jablonowski 
v. Modern Cap Mfg. Co., 312 Mo. 173, 279 
S. W. 89, 95. 


REPARATIONE FACIENDA. For making 
repairs, The name of an old writ which lay 
in various cases; as if, for instance, there 
were three tenants in common of a mill or 
house which had fallen into decay, and one 
of the three was willing to repair it, and the 
other two not; in such case the party who 
was willing to repair might have this writ 
against the others. Cowell; Fitzh. Nat. Brev. 
127, 


REPARTIAMENTO. In Spanish law, a judi- 
cial proceeding for the partition of property 
held in common, See Steinbach v. Moore, 30 
Cal. 505. 


REPATRIATION takes place when a person 
who has -been expatriated regains his na- 
tionality. 


REPAVE. The word “repave” in reference 
to a street improvement has an equally well- 
defined customary usage and meaning, and 
relates generally to a new pavement, either 
of the same or different material, for the 
full width of the street theretofore similarly 
improved, or for some defined section there- 
of. Cleveland Ry. Co. v. City of Cleveland, 
97 Ohio St. 122, 119 N. E. 202, 203. 


REPAY. To pay back; refund; restore; re- 
turn. Walker v. Wilmore (Tex. Com. App.) 
212 8. W. 655; Harlan Coal & Land Co. v. 
King Harlan Mining Co., 192 Ky. 111, 232 S. 
W. 650, 654; Grant v. Dabney, 19 Kan. 390. 


REPEAL. The abrogation or annulling of 
a previously existing law by the enactment 
of a subsequent statute which declares that 
the former law shall be revoked and ab- 
rogated, (which is called “express” repeal,) 
or which contains provisions so contrary to 
or irreconcilable with those of the earlier 
law that only one of the two statutes can 
stand in force, (called “implied” repeal.) “See 
Oakland Pay. Co. v. Hilton, 69 Cal. 479, 11 


REPEAL 


Pac. 3; Mernaugh v. Orlando, 41 Fla. 433, 
27 South. 34; Hunter v. Memphis, 93 Tenn. 
571, 26 S. W. 828; State v. Bemis, 45 Neb. 
724, 64 N. W. 348; Bauer v. State, 99 Neb. 
TAT, 157 N. W. 968, 970; Pacific Milling & Ele- 
vator Co. v. City of Portland, 65 Or. 349, 133 
P. 72, 78, 46 L. R. A. (N. S.) 363; Ellis v. 
New Mexico Const. Co., 27 N. M. 312, 201 P. 
487, 490. 


Repellitur a sacramento infamis. An infamous 
person is repelled or prevented from taking 
an oath. Co. Litt. 158; Bract. fol. 185. 


Repellitur exceptione cedendarum actionum. 
He is defeated by the plea that the actions 
have been assigned. Cheesebrough v. Mil- 
lard, 1 Johns. Ch. (N. Y.) 409, 414. 


REPERTORY. In French law. The inven- 
tory or minutes which notaries make of all 
coutracts which take place before them. 
Merl. Repert. 


REPETITION. 


In the Civil Law 


A demand or action for the restoration of 
money paid under mistake, or goods delivered 
by mistake or on an unperformed condition. 
Dig. 12, 6. See Solutio Indebiti. 


In Scotch Law 


The act of reading over a witness’ deposi- 
tion, in order that he may adhere to it or 
correct it at his choice. The same as recole- 
ment (q. v.) in the French law. 2 Benth. Jud. 
Ev. 239, 


REPETITUM NAMIUM. A repeated, second, 
or reciprocal distress; withernam. 3 BL 


Comm. 148. 
REPETUNDA-, or PECUNIÆ REPETUN- 
DAZ. In Roman law. The terms used to 


designate such sums of money as the socii 
of the Roman state, or individuals, claimed 
to recover from magistratus, judices, or pub- 
lici curatores, which they had improperly 
taken or received in the provincie, or in the 
urbs Roma, either in the discharge of their 
jurisdictio, or in their capacity of judices, or 
in respect of any other public function. 
Sometimes the word “repetunde” was used 
to express the illegal act for which compen- 
sation was sought. Wharton. 


REPETUNDARUM CRIMEN. In Roman 
law. ‘The crime of bribery or extortion in a 
magistrate, or person in any public office. 
Calvin. 


REPLEAD. To plead anew; to file new 
pleadings. 


REPLEADER. When, after issue has been 
joined in an action, and a verdict given there- 
on, the pleading is found (on examination) 
to have miscarried and failed to effect, its 
proper object, viz., of raising an apt and ma- 
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terial question between the parties, the court 
will, on motion of the unsuccessful party, 
award a repleader; that is, will order the 
parties to plead de novo for the purpose of 
obtaining a better issue. Brown, 

Judgment of repleader differs from a judg- 
ment non obstante veredicto, in this: that it 
is allowed by the court to do justice between 
the parties where the defect is in the form 
or manner of stating the right, and the issue 
joined is on an immaterial point, so that it 
cannot tell for whom to give judgment; while 
judgment non obstante is given only where 
it is clearly apparent to the court that the 
party who has succeeded has, upon his own 
showing, no merits, and cannot have by any 
manner of statement. 1 Chit. Pl. 687, 688. 


REPLEGIARE. To replevy; to redeem a 
thing detained or taken by another by putting 
in legal sureties. 


REPLEGIARE DE AVERIIS. Replevin of 
cattle. A writ brought by one whose cattle 
were distrained, or put in the pound, upon 
any cause by another, upon surety given to 
the sheriff to prosecute or answer the action 
in law. Cowell. 


REPLEGIARI FACIAS. You cause to be re- 
plevied. In old English law. The original 
writ in the action of replevin; superseded 
by the statute of Marlbridge, ce 21. 3 BL 
Comm. 146. 


REPLETION. In canon law. Where the rev- 
enue of a benefice is sufficient to fill or occupy 
the whole right or title of the graduate who 
holds it. Wharton. 


REPLEVIABLE, or REPLEVISABLE. Prop- 
erty is said to be repleviable or replevisable 
when proceedings in replevin may be resorted 
to for the purpose of trying the right to such 
property. 


REPLEVIN. A personal action er delicto 
brought to recover possession of goods un- 
lawfully taken, (generally, but not only, ap- 
plicable to the taking of goods distrained for 
rent,) the validity of which taking it is the 
mode of contesting, if the party from whom 
the goods were taken wishes to have them 
back in specie, whereas, if he prefer to have 
damages instead, the validity may be con- 
tested by action of trespass or unlawful dis- 
tress, The word means a redelivery to the 
owner of the pledge or thing taken in dis- 
tress. Wharton. And see Sinnott v. Feiock, 
165 N. Y. 444, 59 N. E. 265, 53. L. R. A. 565, 
80 Am, St. Rep. 736; Healey v. Humphrey, 
81 Fed. 990, 27 C. ©. A. 39; McJunkin v. 
Mathers, 158 Pa. 137, 27 Atl. 873; Tracy v. 
Warren, 104 Mass. 377;, Lazard v. Wheeler, 
22 Cal. 142; Maclary v. Turner, 9 Houst. 
(Del) 281, 32 Atl. 325; Johnson v. Boehme, 
66 Kan. 72, 71 Pac. 243, 97 Am. St. Rep. 357; 
Largilliere Co., Bankers, v. Kunz, 41 Idaho, 
767, 244 P. 40, 405; Troy Laundry Ma- 
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chinery.Co. v. Carbon City Laundry Co., 27 
N. M. 117, 196 P. 745, 746; Small v. Wilson, 
20 Ga. App. 674, 93 S. E. 518, 519; Kurzweil 
v. Story & Clark Piano Co., 95 Mise, 484, 159 
N. Y. S. 281, 238; Small v. Wilson, 20 Ga. 
App. 674, 93 S. Ð. 518, 519; Evans v. Kloep- 
pel, 72 Fla. 267, 73 So. 180, 182; Petchenik v. 
Rich, 84 N. J. Law, 592, 87 A. 97, 98. 


Personal Replevin 


A species of action to replevy a man out of 
prison or out of the custody of any private 
person. It took the place of the old writ de 
homine replegiando; but, as a means of 
examining into the legality of an imprison- 
ment, it is now superseded by the writ of 
habeas corpus. 


Replevin Bond 


A bond executed to indemnify the officer 
who executed a writ of replevin and to in- 
demnify the defendant or person from whose 
custody the property was taken for such 
damages as he may sustain. Imel vy. Van 
Deren, 8 Colo. $0, 5 P. 803; Walker v. Ken- 
nison, 34 N. H. 259. 


REPLEVISH. In old English law. To let 
one to mainprise upon surety. Cowell. 


REPLEVISOR. 
replevin, 


The plaintiff in an action of 


REPLEVY. ‘This word, as used in reference 
to the action of replevin, signifies to redeliv- 
er goods which have been distrained, to the 
original possessor of them, on his pledging 
or giving security to prosecute an action 
against the distrainor for the purpose of 
trying the legality of the distress. It has 
also been used to signify the bailing or liber- 
ating a man from prison on his finding bail 
to answer for his forthcoming: at a future 
time, Brown. 


REPLIANT, or REPLICANT. A litigant who 
replies or files or delivers a replication. 


REPLICARE. Lat. In the civil law and 
old English pleading, To reply; to answer 
a defendant’s plea. 


REPLICATIO. Lat. In the civil law and 
old English pleading. The plaintiff's answer 
to the defendant’s exception or plea; corres- 
ponding with and giviug name to the replica- 
tion in modern pleading. Inst. 4, 14, pr. 


REPLICATION. In pleading. A reply made 
by the plaintiff in an action to the defend- 
ant’s plea, or in a suit in chancery to the 
defendant’s answer. 


General and Special 


In equity practice, a general replication is 
a general denial of the truth of defendant’s 
plea or answer, and of the sufficiency of the 
matter alleged in it to bar the plaintiff's suit, 
and an assertion of the truth and sufficiency 
of the bill. A special replication is occa- 
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sioned by the defendant’s introducing new 
matter into his plea or answer, which makes 
it necessary for the plaintiff to put in issue 
some additional fact on his part in avoid- 
ance of such new matter. Vanbibber v. 
Beirne, 6 W. Va. 180; James v. Lawson, 103 
W. Va. 165, 136 S. E. 851, 853. 


REPLY. In its general sense, a reply is 
what the plaintiff, petitioner, or other per- 
son who has instituted a proceeding says in 
answer to the defendant’s case. Sweet. Its 
office is to interpose a defense to new matter 
pleaded in the answer. Smissman v. Wells, 
213 Mo. App. 474, 255 8, W. 935, 937. 


On Trial or Argument 


When a case is tried or argued in court, the 
speech or argument of the plaintiff in answer 
to that of the defendant is called his “reply.” 

Under the practice of the chancery and 
common-law courts, to reply is to file or de- 
liver a replication, (q. v.) 

Under codes of reformed procedure, “re- 
ply” is very generally the name of the plead- 
ing which corresponds to “replication” in 
common-law or equity practice. 


In General 
—Frivolous or sham reply. For the distinc- 
tion between these two kinds of replies, see 
Frivolous. 
REPONE. In Scotch practice. 
to restore to a former state or right, 
Crim. Pr. 351. 


REPORT. An official or formal statement of 
facts or proceedings. 


To replace; 
2 Alis. 


In Practice 


The formal statement in writing made to 
a court by a master in chancery, a clerk, 
or referee, as the result of his inquiries into 
some matter referred to him by ‘the court. 


A “report” from the superior court is in the na- 
ture of an extension of the record in the form of a 
statement in writing of that which was in the mind 
of the judge when his decision was made. Boucher 
v. Hamilton Mfg. Co., 259 Mass. 259, 156 N. E. 424, 
427; Romanausky v. Skutulas, 258 Mass. 190, 154 N. 
E, 856, 857. 


The name,is also applied (usually in the 
plural) to the published volumes, appearing 
periodically, containing accounts of the va- 
rious cases argued and determined in the 
courts, with the decisions thereon. 


Lord Coke defines “report”? to be “a public rela- 
tion, or a bringing again to memory cases judicially 
argued, debated, resolved, or adjudged in any of the 
king’s courts of justice, together with such causes 
and reasons as were delivered by the judges of the 
same.” Co, Litt. 293. 


REPORT OF COMMITTEE. ‘The report of a 
legislative committee is that communication 
which the chairman of the committee makes 


_to the house at the close of the investigation 


upon which it has been engaged. Brown, 


REPORT -OFFICE 


REPORT. OFFICE. A department of the 
English court of chancery. The suitors’ ‘ac- 
count there is discontinued by the 15 & 16 
Viet. ce. 87, $ 36. 


REPORTER. A person who reports the deci- 
sions upon questions of law im the cases ad- 
judged in the several courts of law and 
equity. Wharton. 


REPORTS, THE. The name given, par cz- 
cellence, to Lord Coke’s Reports, from 14 
Eliz. to 13 Jac. I., which are cited as “Rep.” 
or “Coke.” They are divided into thirteen 
parts, and the modern editions are in six 
volumes, including the index. 


REPOSITION OF THE FOREST. In old 
English law. An act whereby certain forest 
grounds, being made purlieu upon view, were 
by a second view laid to the forest again, 
put back into the forest. Manwood; Cowell. 


REPOSITORIUM. A storehouse or place 
wherein things are kept; a warehouse. Cro. 
Car. 555. 


REPRESENT. To exhibit; to expose before 
the eyes. To represent a thing is to produce 
it publicly. Dig. 10, 4, 2, 2. 

To represent a person is to stand in his 
place; to supply his place; to act as his sub- 
stitute. Plummer v. Brown, 64 Cal. 429, 1 
P. 703; Solon v. Williamsburgh Sav. Bank, 
35 Hun (N. Y.) 7; McEntarffer v. Payne, 107 
Neb. 169, 185 N. W. 329; McDaniel y. Com- 
monwealth, 181 Ky. 766, 205 S. W. 915, 919; 
Seibert v. Dunn, 216 N.Y. 237, 110 N. E. 447, 
449. 


REPRESENTATION. 


In Contracts 


A statement express or implied made by 
one of two contracting parties to the other, 
before or at the time of making the contract, 
in regard to some past or existing fact, cir- 
cumstance, or state of facts pertinent to the 
contract, which is infiuential in bringing 
about the agreement. Fernandina Shipbuild- 
ing & Dry Dock Co. v. Peters (D. C.) 283 F. 
621, 627; Kiser v. Richardson, 91 Kan. 812, 
189 P. 373, Ann. Cas. 1915D, 539; Federal 
Agency Inv. Co. v. Holm, 123 Kan. 82, 254 P. 
391, 898; Krankowski v. Knapp, 268 Ill. 183, 
108 N. E. 1006, 1008; St. Louis & S. F. R. Co. 
v. Reed, 37 Okl. 50, 182 P. 355, 357. 


In Insurance. 


A collateral statement, either by writing 
not inserted in the policy or by parol, of such 
facts or circumstances, relative to the pro- 
posed adventure, as are necessary to be com- 
municated to the underwriters, to enable 
them to form a, just estimate of the risks, 
1 Marsh. Ins. 450; Myers v. Mutual Life Ins. 
Co. of New York, 83 W. Va. 390, 98 S. E. 424, 


426; Ætna Life Ins. Co. v. McCullagh, 185. 


Ky. 664, 215 S. W. 821, 828; Moore v. Pruden- 
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tial Casualty Co., 156 N. Y. S. 892, 894, 170 
App. Div. 849; Maryland Casualty Co. v. First 
State Bank of Dewar, 101 Ol. 71, 223 P. 
701, 703; Palmer v. Welch, 171 Mo. App. 
580, 154 S. W. 433, 438. 

The allegation of any facts, by the appli- 
cant to the insurer, or vice versa, prelimina- 
ty to making the contract, and directly bear- 
ing upon it, having a plain and evident 
tendency to induce the making of the policy. 
The statements may or may not be in writ- 
ing, and may be either express or by obvious 
implication. Lee v. Howard Fire Ins. Co., 
11 Cush. (Mass.) 324; Augusta Insurance & 
Banking Co. of Georgia v. Abbott, 12 Md. 
348. 


In relation to the contract of insurance, there is 
an important distinction between a representation 
and a warranty, The former, which precedes the 
contract of insurance, and is no part of it, need be 
only materially true; the latter is a part of the 
contract, and must be exactly and literally fulfilled, 
or else the contract is broken and inoperative. 
Glendale Woolen Co. v. Protection Ins. Co., 21 Conn. 
19, 54 Am. Dec. 309. 


In the Law of Distribution and Descent 


The principle upon which the issue of a de- 
ceased person take or inherit the share of 
an estate which their immediate ancestor 
would have taken or inherited, if living; the 
taking or inheriting per stirpes. 2 Bl. Comm. 
217, 517. ` 

In Scotch Law 


The name of a plea or statement presented 
to a lord ordinary of the court of session, 
when his judgment is brought under review. 


In General 


—False representation. A deceitful represen- 
tation, or one contrary to the fact, made 
knowingly and with the design and effect of 
inducing the other party to enter into the 
contract to which it relates. 


—Material representation. In life insurance. 
One that would influence a prudent insurer 
in determining whether or not to accept the 
risk, or in fixing the amount of the premium 
in the event of such acceptance, Empire Life 
Ins. Co. v. Jones, 14 Ga, App. 647, 82 S. E. 
62, 66; Metropolitan Life Ins. Co. v. Shaw, 
30 Ga. App. 97, 117 S. E. 106; Life Ins. Co. 
of Virginia v. Pate, 23 Ga. App. 232, 97 S. 
E. 874, 875; Lee v. Metropolitan Life Ins. 
Co., 158 Ga. 517, 123 S. E. 787, 738; Schas 
v. Equitable Life Assur. Society, 166 N. C. 
55, 81 S. E. 1014, 1015; Columbia-Knicker- 
bocker Trust Co. v. Abbot (C. C. A.) 247 EF. 
833, 857. 


—Misrepresentation. An intentional false 
statement respecting a matter of fact, made 
by one of the parties to a contract, which is 
material to the contract and influential in pro- 
ducing it. 


—Promissory representation. A term used 
chieflyin insurance, and meaning a represen- 
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tation made by the assured concerning what 
is to happen during the term of the insurance, 
stated as a matter of expectation or even of 
contract, and amounting to a promise to be 
performed after the contract has come into 
existence. New Jersey Rubber Co. v. Com- 
mercial Union Assur. Co., 64 N. J. Law, 580, 
46 A. 777. 


—Representation of persons. A fiction of the 
law, the effect of which is to put the represen- 
tative in the place, degree, or right of the per- 
son represented. Civ. Code La. art. 894. 


REPRESENTATIVE. Representation is the 
act of one person representing or standing 
in the place of another; and he who so repre- 
sents or stands in the place of another is 
termed his “representative.” Thus, an heir 
is the representative of the ancestor, and an 
executor is the representative of the testator, 
the heir standing in the place of his deceased 
ancestor with respect to his realty, the execu- 
tor standing in the place of his deceased tes- 
tator with respect to his personalty; and 
hence the heir is frequently denominated the 
“real” representative, and the executor the 
“personal” representative. Brown; 2 Steph. 
Comm. 248. And see Lee v. Dill, 39 Barb. (N. 
Y.) 520; Staples v. Lewis, 71 Conn. 288, 41 A. 
815; McCrary v. McCrary, 12 Abb. Prac. (N. 
Y.) 1. 

In constitutional law, representatives are 


those persons chosen by the people to repre-- 


sent their several interests in a legislative 
body. 


Legal Representative 


A person who, in the law, represents the 
person and controls the rights of another. 
Primarily the term meant those artificial 
representatives of a -deceased person, the 
executors and administrators, who by law 
represented the deceased, in distinction from 
the heirs, who were the “natural” representa- 
tives. But as, under statutes of distribution, 
executors and administrators are no longer 
the sole representatives of the deceased as to 
personal property, the phrase has lost much 
of its original distinctive force, and is now 
used to describe either executors and admin- 
istrators or children, descendants, next of 
kin, or distributees. Moreover, the phrase is 
not always used in its technical sense nor al- 
ways with reference to the estate of a dece- 
dent; .and in such other connections its im- 
port must be determined from the context; 
so that, in its general sense of one person 
representing another, or succeeding to the 
rights of another, or standing in the place of 
another, it may include an assignee in bank- 
rauptey or insolvency, an assignee for the 
benefit of creditors, a receiver, an assignee of 
a mortgage, a grantee of land, a guardian, a 
purchaser at execution sale, a widow, or a 
surviving partner. See Staples v. Lewis, 71 
Conn. 288, 41 A. 815; Miller v. Metcalf, T7 
Conn. 176, 58 A. 743; Warnecke v. Lembea, 71 


REPRESENTATIVE 


Tl. 95, 12 Am. Rep. 85; Thayer v. Pressey, 
175 Mass.: 225, 56 N. E. 5; Thompson v. U. S., 
20 Ct. Cl. 278; Cox v. Curwen, 118 Mass. 
200; Halsey v. Paterson, 87 N. J. Hq. 448; 
Merchants’ Nat, Bank y. Abernathy, 32 Mo. 
App. 211; Hogan v. Page, 2 Wall. 607, 17 L. 
Ed. 854; Mutual L. Ins. Co. v. Armstrong, 117 
U. S. 591, 6 S. Ct. 877, 29 I. Ed. 997; Wright 
v. First Nat, Bank, 30 Fed. Cas, 673; Hen- 
derson Nat. Bank y. Alves, 91 Ky. 142, 15 S. 
W. 182; McLain y. Bedgood, 89 Ga. 793, 15 
S. E. 670; Com. v. Bryan, 6 Serg. & R. (Pa.) 
83; Barbour v. National Exch, Bank, 45. Ohio 
St. 133, 12 N. E. 5; Griswold v. Sawyer, 125 
N. Y. 411, 26 N. E. 464; Lasater v. First Nat. 
Bank (Tex. Civ. App.) 72 S. W. 1054; Ma- 
comber v. Minneapolis Fire & Marine Ins. Co., 
187 Wis. 482, 204 N. W. 331, 333; Ferguson v. 
Coleman (Tex. Civ. App.) 208 S. W. 571, 572; 
Newman y. Jennings, 90 Conn. 685, 98 A. 321, 
322; Albright v. Albright, 116 Ohio St. 668, 
157 N. E. 760, 761; Beardsley v. Johnson, 105 
Conn. 98, 184 A. 530, 584; Long v. Mont- 
gomery (Mo. App.) 295 S. W. 811, 815; Matt- 
son v. Wagstad, 188 Wis. 566, 206 N. W. 865, 
868; McQueen v. Flasdick-Black Land & 
Lumber Co., 135 La. 698, 65 So. 990, 903 ; State 
v. Industrial Commission of Ohio, 110 Ohio 
St. 487, 144 N. E. 272, 273; Oldham’s Trustee 
v. Boston Ins. Co., 189 Ky. 844, 226 S. W. 106, 
107, 16 A. L. R. 305; In re Worms’ Estate ` 
(Sur.) 159 N. Y. 8.732, 783; German-Ameri- 
ean State Bank of Ritzville v. Godman, &3 
Wash. 231, 145 P. 221, 223; Bier v. Perlmut- 
ter, 129 Misc. 819, 222 N. Y. S. 238, 340; 
Stringer v. Price, 143 Miss. 189, 108 So. 431, 
432; In re Brown’s Estate, 96 S. C. 34, 79 
S. E. 791, 793; Miller y. Miller, 200 Iowa, 
1070, 205 N. W. 870, 874, 43 A. L. R. 567; In re 
Bair’s Estate, 255 Pa. 169, 99 A. 471, 472; 
Nobles v. Nobles, 177 N. C. 243, 98 S. E. 715; 
Wright v. Grand Lodge K. P., Colored (Tex. 
Civ. App.) 173 8. W. 270, 272; Brown v. Pe- 
terson, £85 Iowa, 314, 170 N. W. 444, 445. 


Personal Representatives 


This term, in its commonly accepted sense, 
means executors and administrators; but it 
may have a wider meaning, according to the 
intention of the person using it, and may in- 
clude heirs, next of kin, descendants, as- 
signees, grantees, receivers, and trustees in 
insolvency. See Griswold v. Sawyer, 125 N. 


` Y. 411, 26 N. E. 464; Wells v. Bente, 86 Mo. 


App. 264; Staples y. Lewis, 71 Conn. 288, 41 
A. 815; Baynes v. Ottey, 1 Mylne & K. 465; 
In re Wilcox & Howe Co., 70 Conn. 220, 39 A. > 
163. 

Real Representative 


He who represents or stands in the place 
of another, with respect to his real property, 
is so termed, in contradistinction to him who 
stands in the place of another, with regard to 
his personal property, and who is termed the 
“personal representative.’ Thus the heir is 
the real representative of his deceased an- 
cestor, Brown, 


REPRESENTATIVE 


Representative Action or Suit 


A representative action or suit is one 
brought by a member of a class of persons on 
behalf of himself and the other members of 
the class. In the proceedings before judgment 
the plaintiff is, as a rule, dominus litis, (q. v.,) 
and may discontinue or compromise the ac- 
tion as he pleases, Sweet. 


Representative Democracy 


A form of government where the powers of 
the sovereignty are delegated to a body of 
men, elected from time to time, who exercise 
them for the benefit of the whole nation. 1 
Bouv. Inst. no. 31. 


Representative Peers 


Those who, at the commencement of every 
new parliament, are elected to represent Scot- 
land and Ireland in the British house of 
lords; sixteen for the former and twenty- 
eight for the latter country. Brown. 


REPRIEVE. In criminal law. The with- 
drawing of a sentence of death for an inter- 
val of time, whereby the execution is sus- 
pended. 4 BL. Comm. 394. And see Butler v. 
State, 97 Ind. 374; Sterling v. Drake, 29 Ohio 
St. 460, 23 Am. Rep. 762; In re Buchanan, 146 
N. Y. 264, 40 N. E. 883; State v. District 
Court of Eighteenth Judicial Dist. in and for 
Blaine County, 73 Mont. 541, 237 P. 525, 527; 
Williams v. Brents, 171 Ark. 367, 284 S. W. 56, 
58; Gore v. Humphries, 163 Ga. 106, 135 8. 
E. 481, 485. 

Also the withdrawing of any sentence for a 
period of time. Ex parte Dormitzer, 119 Or. 
336, 249 P. 639, 640. 


REPRIMAND. A public and formal censure 
or severe reproof, administered to a person 
in fault by his superior officer or by a body 
to which he belongs. Thus, a member of a 
legislative body may be reprimanded by the 
presiding officer, in pursuance of a vote of 
censure, for improper conduct in the house. 
So a military officer, in some cases, is pun- 
ished by a reprimand administered by his 
commanding officer, or by the secretary of 
war. ` 


REPRISALS. The forcible taking by one na- 
tion of a thing that belonged to another, in 
return or satisfaction for an injury commit- 
ted by the latter on the former. Vattel, b. 2, 
c. 18, s. 842. 


General Reprisals 


General reprisals take place by virtue of 
commissions delivered to officers and citizens 
of the aggrieved state, directing them to take 
the persons and property belonging to the 
offending state wherever found. 


`. Negative Reprisals 


Negative reprisals take place when a na- 
tion refuses to fulfil a perfect obligation which 
it has contracted, or to permit another state 
to enjoy a right which it justly claims. 
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Positive Reprisals 


Positive reprisals consist in seizing the per- 
sons and effects belonging to the other na- 
tion, in order to obtain satisfaction. 


Special Reprisals 


Special reprisals are such as are granted 
in times of peace to particular individuals 
who have suffered an injury from the citizens 
or subjects of the other nation. 


REPRISES. In English law. Deductions 
and duties which are yearly paid out of a 
manor and lands, as rent-charge, rent seck, 
pensions, corrodies, annuities, etc., so that, 
when the clear yearly value of a manor is 
spoken of, it is said to be so much per annum 
ultra reprisas,—besides all reprises. Cowell. 
See Delaware & H. Canal Co. v. Von Storch, 
196 Pa, 102, 46 A. 375. 


Reprobata pecunia liberat solventem. Money 
refused [the refusal of money tendered] re- 
leases him who pays, [or tenders it.] 9 Coke, 
79a. 


REPROBATION. In ecclesiastical law. The 
interposition of objections or exceptions; as 
to the competency of witnesses, to the due 
execution of instruments offered in evidence 
and the like. 


REPROBATOR, ACTION OF. In Scotch law. 
An action or proceeding intended to convict 


„a witness of perjury, to which the witness 


must be made a party. Bell. 


REP-SILVER. In old records. Money paid 
by servile tenants for exemption from the 
customary duty of reaping for the lord. Cow- 
ell. ` 


REPUBLIC. A commonwealth; that form of 
government in which the administration of 
affairs is open to all the citizens. In another 
sense, it signifies the state, independently of 
its form of government. 1 Toullier 28 and n., 
202, note; Federalist, No. 39; Republie of 
Mexico v. De Arangoiz, 5 Duer (N. Y.) 636; 
State v. Harris, 2 Bailey (S. C.) 599; Co. Litt. 
303. 


REPUBLICAN GOVERNMENT. A govern- 
ment in the republican form; a government 
of the people; a government by representa- 
tives chosen by the people. See In re Duncan, 
129 U. S. 449, 11 8. Ct. 573, 35 L. Ed. 219; 
Eckerson v. Des Moines, 137 Iowa, 452, 115 N. 
W. 177; Minor v. Happersett, 21 Wall. 175, 
22 L. Ed, 627; Kadderly v. Portland, 44 Or. 
118, 74 P. 710. 


REPUBLICATION. ‘The re-execution or re- 
establishment by a testator of a will which 
he had once revoked. 

A second publication of a will, either ex- 
pressly or by construction. 


REPUDIATE. To put away, reject, disclaim, 
or renounce a right, duty, obligation, or privi- 
lege, 
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REPUDIATION. Rejection; disclaimer; re- 
nunciation; the rejection or refusal of an of- 
fered or available right or privilege, or of a 
duty or relation. See Iowa State Sav. Bank 
v. Black, 91 Iowa, 490, 59 N. W. 283; Daley 
v. Saving Ass'n, 178 Mass. 18, 59 N. E. 452; 
Jordan v. Madsen, 69 Utah, 112, 252 P. 570, 
573. 

The refusal on the part of a state or gov- 
ernment to pay its debts, or its declaration 
that its obligations, previously contracted, are 
no longer regarded by it as of binding force. 


In the Civil Law 


The casting off or putting away of a woman 
betrothed; also, but less usually, of a wife; 
divorcement. 


In Ecclesiastical Law 


The refusal to accept a benefice which has 
been conferred upon the party repudiating. 


REPUDIUM. Lat. In Roman law. A break- 
ing off of the contract of espousals, or of a 
marriage intended to be solemnized. Some- 
times translated “divorce;” but this was not 
the proper sense. Dig. 50, 16, 191. 


REPUGNANCY. An inconsistency, opposi- 
tion, or contrariety between two or more 
clauses of the same deed, contract, or statute, 
or between two or more material allegations 
of the same pleading, or any two writings. 
See Lehman v. U. S., 127 F. 45, 61 C. C. A. 
577; Swan v. U. 58., 3 Wyo. 151, 9 P. 931; 
Hansen v. Bacher (Tex. Com. App.) 299 S. W, 
225, 226; Brown v. State, 96 Tex. Cr. R. 409, 
257 S. W. 891; Sunderland v. U. S. (C. C. A.) 
19 F.(2d) 202, 207; Fowler v. State, 20 OKl. 
Cr. 410, 203 P. 900, 901; Presson v. Presson, 
38 Nev. 203, 147 P. 1081, 1082. 


REPUGNANT. That which is contrary to 
what is stated before, or insensible. A re- 
pugnant condition is void. Groenendyk v. 
Fowler, 204 Iowa, 598, 215 N. W. 718, 720. 


REPUTABLE. Worthy of repute or distinc- 
tion, held in esteem, honorable, praiseworthy. 
Illinois State Board. of Dental Examiners v. 
People, 123 Ill. 245, 13 N. EB. 201. 


Reputatio est vulgaris opinio ubi non est veri- 
tas. Et vulgaris opinio est duplex, scil.: Opin- 
io vulgaris orta inter graves et discretos hom- 
ines, et que vultum veritatis habet; et opinio 
tantum orta inter leves et vulgares homines, 
absque specie veritatis. Reputation is common 
opinion where there is not truth. And com- 
mon opinion is of two kinds, to-wit: Common 
reputation arising among grave and sensible 
men, and which has the appearance of truth; 
and mere opinion arising among foolish and 
ignorant men, without any appearance of 
truth. 4 Coke, 107. 


REPUTATION. A person's credit, honor, 
‘character, good name. Injuries to one’s rep- 
utation, which is a personal right, are de- 
famatory and malicious words, libels, and 
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REQUEST 


malicious indictments or prosecutions. State 
v. Steen, 185 N. O. 768, 117 S. B. 793, 794; 
Brown v. Moon, 196 Ala. 391, 72 So. 29; 
State v. Kallas, 183 Wash. 23, 233 P. 315, 
316; People v. Nemer, 218 Mich, 163, 187 
N. W. 815, 316; Clark v. Hendricks (Tex. 
Civ. App.) 164 S. W. 57, 58; People v. Nem- 
er, 218 Mich. 163, 187 N. W. 315, 317. 


Reputation of a person is the estimate in which 
he is held by the public in the place where he is 
known. Cooper y. Greeley, 1 Denio (N. Y.) 347. 


In the law of evidence, matters of public 
and general interest, such as the boundaries 
of counties or towns, rights of common, 
claims of highway, ete., are allowed to be 
proved by general reputation; e. g., by the 
declaration of deceased persons made ante 
litem motam, by old documents, ete., notwith- 
standing the general rule against secondary 
evidence. Best, By. 632. 


REPUTED. Accepted by general, vulgar, or 
public opinion. Thus, land may be reputed 
part of a manor, though not really so, and 
a certain district may be reputed a parish 
or a manor, or be a parish or a manor in 
reputation, although it is in reality no parish 
or manor at all. Brown; Lowell Hardware 
Co. v. May, 59 Colo. 475, 149 P. 881, 833; 
Morse v. Brown (D. C.) 206 F. 282; Bowman 
v. Howard, 182 N. C. 662, 110 S. E. 98, 100. 


REPUTED OWNER. See Owner. 


REQUEST. An asking or petition; the ex- 
pression of a desire to some person for some- 
thing to be granted or done; particularly 
for the payment of a debt or performance 
of a contract; also direction or command in 
law of wills. Beakey v. Knutson, 80 Or. 574, 
174 P. 1149, 1150; Hurley-Tobin Co. v. White, 
84 N. J. Eq. 60, 188, 94 A. 52, 53; In re Dain- 
trey’s Estate, 125 Misc. 369, 211 N. Y. S. 529, 
531; Miller v. McGhee Cotton Co., 144 Ga. 
392, 87 S. E. 887, 388; Zeidler v. Goelzer, 191 
Wis. 378, 211 N. W. 140, 144. 


The two words, “request” and “require,” as used 
in notices to creditors to present claims against an 
estate, are of the same origin, and virtually synony- 
mous. Prentice v. Whitney, 8 Hun (N. Y.) 300. 


In Pleading 


The statement in the plaintiff’s declaration 
that the particular payment or performance, 
the failure of which constitutes the cause 
of action, was duly requested or demanded of 
the defendant. 

In General 


—Request, letters of. In English law. Many 
suits are brought before the Dean of the 
Arches as original judge, the cognizance of 
which properly belongs to inferior jurisdic- 
tions within the province, but in respect of 
which the inferior judge has waived his juris- 
diction under a certain form of proceeding 
known in the canon law by the denomination 
of “letters of request.” 3 Steph. Comm. 306. 


REQUEST 


—Request note. In English law. A note re- 
questing permission to remove dutiable goods 
from one place to another without paying the 
excise. 


—Requests, courts of. See Courts of Requests. 


—Special request. A request actually made, 
at a particular time and place. This term is 
used in contradistinction to a general request, 
which need not state the time when nor place 
where made. 3 Bouvy. Inst. no, 2848. 


REQUIRE. To direct, order, demand, in- 
struct, command, claim, compel, exact. Beak- 
ey v. Knutson, 90 Or. 574, 174 P. 1149, 1150; 
Vogrih v. American Steel & Wire Co., 263 Ill. 
474, 105 N. E. 382, 334; State v. Peters, 112 
Ohio St. 249, 147 N. E. 81, 84; Atkinson v. 
State, 180 Ind. 1, 128 N. E. 433, 434; Little 
Rock Ry. & Electric Co. v. Hampton, 112 Ark. 
194, 165 S. W. 289, 291; Union Mut. Ins. Co. 
v. Page, 65 OKl. 101, 164 P. 116, 117, L. R. A. 
1918C, 1; Bain v. Coats (Tex. Com. App.) 244 
S. W. 180, 183. 


REQUISITION. A demand in writing, or for- 
mal request or requirement. Bain v. State, 
61 Ala. 79; Atwood v. Charlton, 21 R. I. 568, 
45 A, 580. 

The taking or seizure of property by gov- 
ernment. Filbin Corporation v. U. S. (D. C.) 
256 F. 911, 913; Benedict v, U. S. (D. C.) 271 
F. 714. 

In International Law 


The formal demand by one government up- 
on another, or by the governor of one of the 
United States upon the governor of a sister 
state, of the surrender of a fugitive criminal. 


In Scotch Law 


A demand made by a creditor that a debt 
be paid or an obligation fulfilled. Bell. 


REQUISITIONS ON TITLE, in English con- 
veyancing, are written inquiries made by the 
solicitor of an intending purchaser of land, 
or of any eState or interest therein, and ad- 
dressed to the vendcr’s solicitor, in respect of 
some apparent insufficiency in the abstract of 
title. Mozley & Whitley. 


REREFIEFS. In Scotch law. Inferior fiefs; 
portions of a fief or feud granted out to in- 
ferior tenants. 2 Bl. Comm. 57, 


Rerum ordo confunditur si unicuique jurisdic- 
tio non servetur. 4 Inst. Proem. The order of 
things is confounded if every one > preserve not 
his jurisdiction. 


Rerum progressus ostendunt multa, que in ini- 
tio precaverl seu prævideri non possunt. 6 
Coke, 40. (The progress of events shows 
many things which, at the beginning, could 
not be guarded against or foreseen. 


Rerum suarum quilibet est moderator et arbiter 


Every one is the regulator and disposer of his 


own property.. Co, Litt, 223a, 
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RES. Lat. In the civil law. A thing; an 
object. As a term of the law, this word 


has a very wide and extensive signification, 
including not only things which are objects 
of property, but also such as are not capable 
of individual ownership. See Inst. 2,.1, pr. 
And in old English law it is said to have a 
general import, comprehending both corpo- 
real and incorporeal things of whatever kind, 
nature, or species. 8 Inst, 182. See Bract. 
fol. 7b. . 

By “res,” according to the modern civilians, 
is meant everything that may form an ob- 
ject of rights, in opposition to. “persona,” 
which is regarded as a subject of rights. 
“Res,” therefore, in its general meaning, com- 
prises actions of all kinds; while in its re 
stricted sense it comprehends every object 
of right, except actions. Mackeld. Rom. 
Law, § 146. This has reference to the funda- 
mental division of the Institutes, that all law 
relates either to persons, to things, or to ac- 
tions. Inst. 1, 2, 12. 

In modern usage, the term is particularly 
applied to an object, subject-matter, or status, 
considered as the defendant in an action, or 
as the object against which, directly, pro- 
ceedings are taken. Thus, in a prize case, 
the captured vessel is “the res.” And pro- 
ceedings of this character are said to be in 
rem, (See In Personam; In Rem.) “Res” 
may also denote the action or proceeding, as 
when a cause, which is not between adver- 
sary parties, is entitled “In re a” 


Classification 


Things (res) have been variously divided 
and classified in law, €. g., in the following 
ways: (1) Corporeal and incorporeal things; 
(2) movables and immovables; (3) res man- 
cipi and res nec mancipi; (4) things real 
and things personal; (5) things in possession 
and choses (i. e., things) in action; (6) fungi- 
ble things and things not fungible, (fungibiles 
vel non fungidiles;) and (T) res singule (i. €. 
individual objects) and universitates rerum, 
(i. e. aggregates of things.) Also persons are 
for some purposes and in certain respects 
regarded as things. Brown. 


In General — 


—Res accessoria. In the civil law. An ac- 
cessory thing; that which belongs to a prin- 
cipal thing, or is in connection with it, 


—Res adirate. The gist of the old action for 
res adirate was the fact that the plaintiff 
had lost his goods, that they had come into 
the hands of the defendant, and that the de- 
fendant, on request, refused to give them up. 
3 Holdsw. Hist. E. L 275. 


—Res adjudicata. A common but indefensible 
misspelling of res judicata. The latter term 
designates a point or question or subject- 
matter which was in controversy or dispute 
and has been authoritatively and finally. set-° 
tled by the decision of a court. Res adjudi- 
‘cata (if there be such a term) could only mean, 
Bi.Law Dict. (3p Hp.) 
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an article or subject of property “awarđed 
to” a given person by the judgment of a court, 
which might perhaps be the case in replevin 
and similar actions. 


In the civil law. A fallen or 
Hallifax, Civil 


—Res caduca. 
escheated thing; an escheat. 
Law, b. 2, c. 9, no. 60. 


Res communes. In the civil law. Things 
common to all; that is, those things which 
are used and enjoyed by every one, even in 
single parts, but can never be exclusively ac- 
quired as a whole, e. g., light and air. Inst. 2, 
1, 1; Mackeld. Rom. Law, § 169. 


—Res controversa. In the civil law. A mat- 
ter controverted; a matter in controversy; a 
point in question; a question for determina- 
tion. Calvin. 


—Res corone. In old English law. Things of 


the crown: such as ancient manors, homages 
of the king, liberties, etc. Fleta, lib. 3, c. 6, 
§ 3. 


—Res corporales. In the civil law. Cerporeal 
things; things which can be touched, or are 
perceptible to the senses. Dig. 1, 8, 1, 1; 
Inst. 2, 2; Bract. fols. 7b, 10b, 13b. 


—Res derelicta. Abandoned property; proper- 
ty thrown away or forsaken by the owner, 
so as to become open to the acquisition of the 
first taker or occupant. See Rhodes v. White- 
head, 27 Tex. 313, 84 Am. Dec. 631, 


—Res fungibiles. In the civil law. Fungible 
things, things of such a nature that they 
can be replaced by equal quantities and quali- 
ties when returning a loan or delivering goods 
purchased, for example, so many bushels of 
wheat or so many dollars; but a particular 
horse or a particular jewel would not be of 
this character. 


—Res furtive. In Scotch law. Goods which 
have been stolen. Bell. 


—Res geste. Things done; transactions; es- 
sential circumstances surrounding the sub- 
ject. The circumstances, facts, and declara- 
tions which grow out of the main fact, are 
contemporaneous with it, and serve to illus- 
trate its character. See Stirling v. Bucking- 
ham, 46 Conn, 464; Ft. Smith Oil Co. v. Slov- 
er, 58 Ark. 168, 24 S. W. 106; State v. Prater, 
52 W. Va. 132, 43 S. E. 280; Davids v. People, 
192 Ill. 176, 61 N. E. 537; Hall v. State, 48 Ga. 
607; Railway Co. v. Moore, 24 Tex, Civ. App. 
489, 59 S. W. 282; State v. Turco, 99 N. J. 
Law, 96, 122 A. 844, 846; Eby v. Travelers’ 
Ins. Co., Hartford, Conn., 258 Pa. 525, 102 A. 
209, 210; Dodd v. State, 29 Okl. Cr. 311, 233 
P. 503, 505; Murphy v. George Brown & Co., 
91 N. J. Law, 412, 103 A. 28, 32; Simpkins V. 
State, $4 Tex. Cr. R. 456, 251 S. W. 1084, 1085; 
State v. Lasecki, 90 Ohio St. 10, 106 N. E. 660, 
661, L. R. A. 1915Ẹ, 202, Ann. Cas. 1916C, 
1182; Ward v. State, 70 Tex. Cr. R. 393, 159 S. 
W. 272, 276; Schaff v. Coyle, 121 Ọkl. 228, 


RES 


-249 P. 947, 954; Cingan v. State, 15 OKI. Cr. 


483, 178 P. 486, 488; Commonwealth v. Gard- 
ner, 282 Pa. 458, 128 A. 87, 90: Kressin v. Chi- 
cago & N. W. Ry. Co., 194 Wis. 480, 215 N. W. 
908, 909, 


—Res habiles. In the civil law, things which 
are prescriptible; things to which a lawful 
title may be acquired by ordinary prescrip- 
tion. 


—Res immobiles. In the civil law. Immova- 
ble things; including land and that which is 
connected therewith, either by nature or art, 
such ag trees and buildings. Mackeld. Rom. 
Law, § 160. 


—Res incorporales. In the civil Iaw. Incor- 
poreal things; things which cannot be touch- 
ed; such as those things which consist in 
right. Inst. 2, 2; Bract. fols.:7b, 10b. Such 
things as the mind alone can perceive. 


—Res integra. A whole thing; a new or un- 
opened thing. The term is applied to those 
points of law which have not been decided, 
which are untouched by dictum or decision. 8 
Mer, 269. 


—Res inter alios acta. A thing done between 
others, or between third parties or strangers. 
See Chicago, ete., R. Co. v. Schmitz, 211 IU. 
446, 71 N. E. 1050. 


—Res ipsa loquitur. The thing speaks for it- 
self. Rebuttable presumption that defendant 
was negligent, which arises upon proof that 
instrumentality causing injury was in defend- 
ant’s exclusive control, and that the accident 
was one which ordinarily does not happen in 
absenee of negligence. Sliwowski v. New 
York, N. H. & H. R. Co., 94 Conn. 303, 108 
A. 805, 807; Kuether v! Kansas City Light & 
Power Co., 220 Mo. App. 452, 276 S. W. 105, 
108 ; Poth v. Dexter Horton Estate, 140 Wash. 
272, 248 P. 374, 375; St. Marys Gas Co. v. 
Brodbeck, 114 Ohio St. 423, 151 N. E. 323, 326; 
Wright v. Elkhorn Consolidation Coal & Coke 
Co., 182 Ky. 423, 206 S. W. 634, 638; Adriance 
v. Schenck Bros., 95 N..J. Law, 185, 112 A. 
408; Caledonian Ins. Co. v. Erie R. Co., 219 
App. Div. 685, 220 N. Y. S. 705, 709; Hoffman 
v. Shad, 221 App. Div. 668, 224 N. Y. S. 722, 
724; Loomis v. Toledo Rys. & Light Co., 107 
Ohio St. 161, 140 N. E. 639, 642; Atkinson v. 
United Railroads of San Francisco, 71 Cal. 
App. 82, 234 P. 863, 865; Myers v. City of In- 
dependence (Mo. Sup.) 189 S. W. 816, 821; 
Baltimore & O. S. W. R. Co. v. Hill, 84 Ind. 
App. 354, 148 N. E. 489, 495; Slater v. Barnes, 
241 N. Y. 284, 149 N. E. 859, 860; O'Connor 
v. Mennie, 169 Cal. 217, 146.P. 674, 676; Scel- 
lars v. Universal Service Everywhere, 68 Cal: 


‘App. 252, 228 P. 879, 880; Huscher v. New 


York & Queens Electric Light & Power Co., 
158 App. Div. 422, 143 N. Y. S. 639, 641; Bene- 
dick v. Potts, 88 Md. 52, 40 A. 1067, 41 L. R. A. 
478; Griffen v. Manice, 166 N. Y. 188, 59 N. E. 
925, 52 L. R. A. 922, 82 Am. St. Rep. 630; Ex- 
celsior Electric Co. v, Sweet, 57 N. J. Law, 


-RES 


224, 30 A. 553; Houston v. Brush, 66 Vt. 331, 


29 A. 380; Scott v. London, ete., Docks Co., 3- 


Hurl. & C. 596. 


—Res judicata. A matter adjudged; a thing 
judicially acted upon or decided; a thing or 
matter settled by judgment. A phrase of 
the civil law, constantly quoted in the books. 
_Epstein v. Soskin, 86 Misc. Rep. 94, 148 N. Y 
S. 323, 324; Bluefields S. S. Co. v. United 
Fruit Co. (C. ©. A.) 248 F. 1,9; Gray v. Gray, 
.91 Fla. 103, 107 So. 261, 262; Bentson v. 
-Brown, 191 Wis. 460, 211 N. W. 132, 133; Ir- 
.win v. Alabama Fuel & Iron Co., 215 Ala. 328, 
110 So. 566, 568; 2 Kent. Comm. 120. 


—Res litigiose. In Roman law, things which 
-are in litigation; property or rights which 
-constitute the subject-matter of a pending 
action. 


—Res mancipi. In Roman law. Certain class- 
es of things which could not be aliened or 


transferred except by means of a certain for- 


mal ceremony of conveyance called “‘mancipa- 
tio,” (q. v.). These included land, houses, 
slaves, horses, and cattle. All other things 
were called “res nec mancipi.” The distinc 
tion was abolished by Justinian. 


—Res mobiles. In the civil law. Movable 
things; things which may be transported 
from one place to another, without injury to 
their substance and form. Things corre- 
. sponding with the chattels personal of the 
common law. 2 Kent, Comm. 347. 


—Res nova. A new matter; a new case; a 
question not before decided. 


—Res nuliius. The property of nobody. A 
thing which has no owner, either because 


a former owner has finally abandoned it, or 


because it has never been appropriated by any 
‘person, or because (in the Roman law) it is not 
susceptible of private ownership. 


—Res periit domino. A phrase used to express 
that, when a thing is lost or destroyed, it is 
lost to the person who was the owner of it at 
the time. Broom, Max. 238. — 


—Res private. In the civil law. Things the 
property of one or more individuals. Mack- 
eld, Rom. Law, § 157. 


—Res publice. Things belonging to the pub- 
lic; public property; such as the sea, naviga- 
ble rivers, highways, etc. 


—Res quotidiane. - Every-day matters; famil- 
iar points or questions. 


—Res religiosz. Things pertaining to religion. 
In Roman law, especially, burial-places, which 
were regarded as sacred, and could not be the 
subjects of commerce. 


—Res saors. In the civil law. Sacred things, 
Things consecrated by the pontiffs to the 
service of God; such ag sacred ediñces, and 
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gifts or offerings, Inst. 2, 1, 8. Chalices, 
crosses, censers. Bract. fol. 8. 


—Res sanctæ. In the civil law. Holy things; 
such as the walls and gates of a city. Inst. 
2,1,10. Walls were said to be holy, because 
any offense against them was punished capi- 
tally. Bract. fol. 8. 


—Res universitatis. In the civil law. Things 
belonging to a community, (as, to a munici- 
pality,) the use and enjoyment of which, ac- 
cording to their proper purpose, is free to 
every member of the community, but which 
cannot be appropriated to the exclusive use 
of any individual; such as the public build- 
ings, streets, ete. . Inst. 2, 1,6; Mackeld. Rom. 
Law, § 770. 


Res accendent lumina rebus. One thing throws 
light upon others. Odgen v. Gibbons, 4 Johns. 
Ch. (N. Y.) 149. ; 


Res accessoria sequitur rem principalem. 
Broom, Max. 491. The accessory follows the 
principal. 


Res denominatur a principali parte. 9 Coke, 47. 
The thing is named from its principal part. 


Res est misera ubi jus est vagum et incertum. 
2 Salk. 512. It is a wretched state of things 
when law is vague and mutable. 


Res generałem habet significationem quia tam 
corporea quam incorporea cujuscunque sunt 
generis, natura, sive speciei, comprehendit. 3 
Inst. 182. The word “thing” has a general 
signification, because it comprehends corpo- 
real and incorporeal objects, of whatever na- 
ture, sort, or species. 


Res inter alios acta alteri nocere non debet. 
Things done between strangers ought not to 
injure those who are not parties to them. Co. 
Litt. 182; Broom, Max. 954, 967. 


Res inter alios judicate nultum aliis praejudici- 
um faciunt. Matters adjudged in a cause do 
not prejudice those who were not parties to it. 
Dig. 44, 2, 1. ‘ 


Res judicata facit ex albo nigrum; ex nigro, al- 
bum; ex curvo, rectum; ex recto, curvum. A 
thing adjudged [the solemn judgment of a 
court] makes white, black; black, white; the 
crooked, straight; the straight, crooked. 1 
Bouv. Inst. no. 840. 


Res judicata pro veritate accipitur. A matter 
adjudged is taken for truth. Dig. 50, 17, 207. 
A matter decided or passed upon by a court 
of competent jurisdiction is received ag evi- 
dence of truth. 2 Kent, Comm. 120. 


Res nullius naturaliter fit primi eccupantis. 
A thing which has no owner naturally belongs 
to the first finder. 


Res per pecuniam æstimatur, et non pecunia per 
rem. 9 Coke, 76, The value of a thing is esti- 
mated according to its worth in money, but 
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the value of money is not estimated by ref- 
erence to a thing. 


Res propria est qua communis non est. A 
thing is private which is not common. Le 
Breton v. Miles, 8 Paige (N. Y.) 261, 270. 


Res quæ intra presidia perducte nondum sunt, 
quanquam ab hostibus occupate, ideo posttimi- 
` nii non egent, quia dominum nondum muturunt 
ex gentium jure. Things which have not yet 
been introduced within the enemy’s lines, al- 
though held by the enemy, do not need the fic- 
tion of postliminy on this account, because 
their ownership by the law of nations has not 
yet changed. Gro. de Jure B. 1. 3, c. 9, § 16; 
Id. 1. 3, c. 6, § 3. 


Res sacra non recipit æstimationem. A sacred 
thing does not admit of valuation. Dig. 1, 8, 
9,5. 


Res sua nemini servit. 4 Macq. H. L. Cas. 151. 
No one can have a servitude over his own 
property. 


Res transit cum suo onere. The thing passes 
with its burden. Where a thing has been in- 
cumbered by mortgage, the incumbrance fol- 
lows it wherever it goes. Bract. fols. 47b, 48. 


RESALE. Where a person who has sold 
goods or other property to a purchaser sells 
them again to some one else. Sometimes a 
vendor reserves the right of reselling if the 
purchaser commits default in payment of the 
purchase money, and in some cases (e. g., on a 
sale of perishable articles) the vendor may 
do so without having reserved the right. 
Sweet. 


RESCEIT. In old English practice. An ad- 
mission or receiving a third person to plead 
his right in a cause formerly commenced be- 
tween two others; as, in an action by tenant 
for life or years, he in the reversion might 
come in and pray to be received to defend 
the land, and to plead with the demandant. 
Cowell. 


RESCEIT OF HOMAGE. ‘The lord’s receiv- 
ing homage of his tenant at his admission to 
the land. Kitch, 148, 


RESCIND.. To abrogate, annul, avoid, or 
cancel a contract; particularly, nullifying a 
contract by the act of a party. See Powell 
v. Linde Co., 29 Misc. Rep. 419, 60 N. Y. S. 
1044 ; Hurst v. Trow Printing Co., 2 Mise. Rep. 
861, 22 N. Y. S. 371; J. I. Case Threshing 
Mach. Co. v. Street (Tex. Civ. App.) 216 S. 
W. 426, 429; George H. Finlay & Co. v. Swirs- 
ky, 98 Conn. 666, 120 A. 561, 562; Swan v. 
Great Northern Ry. Co., 40 N. D. 258, 168 N. 
W. 657, 659, L. R. A. 1918F, 1063; Stowell 
Motor Car Co. v. Hull, 117 Misc. Rep. 789, 191 
N. Y. S. 570, 572; Vaughn v. Fey, 47 Cal. 
App. 485, 190 P. 1041, 1042 ; Pearson v, Brown, 
27 Cal. App. 125, 148 P. 956, 958. 


nulling; avoiding, or making void; 


‘is that which affects only certain individuals, 


“RESCOUS. 


RESCRIPT 


An an- 
< abroga- 


RESCISSIO. Lat. In the civil law. 


tion; rescission. Cod. 4, 44. 


In Spanish law, nullity is divided into absolute 
and relative, The former is that which arises from 
a law, whether civil or criminal, the. principal mo- 
tive for which is the public interest; and the latter 
“Nul- 
lity” is not to be confounded with “rescission,” 
Nullity takes place when the act is affected by a 
radical vice, which prevents it from producing any 
effect; as where an act is in contravention of the 
laws or of good morals, or where it has been execut- 
ed by a person who cannot be supposed to have any 
will, as a child under the age of seven years, or a 
madman, (un nino o demente.) Rescission is where 
an act, valid in appearance, nevertheless conceals a 
defect, which may make it null, if demanded by any 
of the parties; as, for example, mistake, force, 
fraud, deceit, want of sufficient age, etc. Nullity 
relates generally to public order, and cannot there- 
fore be made good either by ratification or prescrip- 
tion; so that the tribunals ought, for this reason 
alone, to decide that the null act can have no effect, 
without stopping to inquire whether the parties to 
it have or have not received any injury. Rescission, 
on the contrary, may be made good by ratification 
or by the silence of the parties; and neither of the 
Parties can demand it, unless he can prove that he 
has received some prejudice or sustained some dam- 
age by the act. Sunol v. Hepburn, 1 Cal. 281, citing 
Escriche. : 


RESCISSION. Rescission, or the act of re- 
scinding, is where a contract is canceled, an- 
nulled, or abrogated by the parties, or one of 
them. 


RESCISSORY ACTION. In Scotch law, One 
to rescind or annul a deed or contract. 


Rescue. The taking back by 
force goods which had been taken under. 2 
distress, or the violently taking away a man 
who is under arrest, and setting him at lib- 
erty, or otherwise procuring his escape, are 
both so denominated. This was also the 
name of a writ which lay in cases of rescue, 
Co, Litt. 160; 3 Bl. Comm. 146; Fitzh, Nat. 
Brev. 100; 6 Mees, & W. 564. 


RESCRIPT. 
In Canon Law 


A term including any form of apostolical let- 
ter emanating from the pope. The answer of 
the pope in writing. Dict. Droit Can. 


In the Civil Law 


A species of imperial constitutions, being 
the answers of the prince in individual cases, 
chiefly given in response to inquiries by par- 
ties in relation to litigated suits, or to in- 
quiries by the judges, and which became rules 
for future litigated or doubtful legal ques- 
tions. Mackeld. Rom. Law, § 46. 


At Common Law 
A counterpart, duplicate, or copy. 
In American Law 


A written order froin the court to the clerk, 
giving directions concerning the further dis- 
position of a case. Pub. St. Mass. p. 1295, 


RESCRIPT 


The written statement by an appellate court 
of its decision in a case, with the reasons 
therefor, sent down to the trial court. 


RESCRIPTION. In French law. A rescrip- 
tion is a letter by which one requests some 
one to pay a certain sum of money, or to ac- 
count for him to a third person for it. Poth. 
Cont. de Change, no. 225, 


RESCRIPTUM. Lat. In the civil law. A 
species of imperial constitution, in the form 
of an answer to some application or petition ; 
a rescript. Calvin. 


RESCUE. The act of forcibly and intention- 
ally delivering a person from lawful arrest 
or imprisonment, and setting him at liberty. 
4 Bl. Comm. 131; Code Ga. § 4478 (Pen. Code 
1910, § 313); Robinson v. State, 82 Ga. 535, 
9 S. E. 528. 

The unlawfully or forcibly taking back 
goods which have been taken under a dis- 
tress for rent, damage feasant, etc. Hamlin 
v. Mack, 33 Mich. 108. 


in Admiralty and Maritime Law 


The deliverance of property taken as prize, 
out of the hands of the captors, either when 
the captured party retake it by their own ef- 
forts, or when, pending the pursuit or strug- 
gle, the party about to be overpowered re- 
celve reinforcements, and so escape capture. 


RESCUSSOR. In old English law. A res- 
cuer; one who commits a rescous. Cro. Jac. 
419; Cowell. 


RESCYT. L. Fr. Resceit; receipt; the re- 
ceiving or harboring a felon, after the com- 
mission of a crime. Britt. c. 23. ` 


RESEALING WRIT. In English law. The 
second sealing of a writ by a master so as 
to continue it, or to cure it of an irregulari- 


ty. 


RESERVANDO. Reserving. In old convey- 
ancing. An apt word of reserving a rent. Co. 
Litt. 47a. 


Reservatio non debet esse de proficuis ipsis, 
quia ea conceduntur, sed de reditu novo extra 
proficua. A reservation ought not to be of the 
profits themselves, because they are granted, 
but from the new rent, apart from the prof- 
its, Co. Litt. 142. 


RESERVATION. A clause in a deed or oth- 
er instrument of conveyance by which the 
grantor creates, and reserves to himself, some 
right, interest, or profit in the estate grant- 
ed, which had no previous existence as such, 
but is first called into being by the instru- 
ment reserving it; such as rent, or an ease- 
ment. Stephens y. Reynolds, 6 N. Y. 458; 
In re Narragansett Indians, 20 R. I. 715, 40 
A. 347; Miller v. Lapham, 44 Vt. 485; Engel 
v. Ayer, 85 Me. 448, 27 A. 352; 


Smith. v.. 
Cornell University,. 21 Mise... 220, 45 N. Y. 
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Supp. 640; Wilson v. Highee (C. C.) 62 F. 
728; Hurd v. Curtis, 7 Metc. (Mass.) 110; 


Cox v. Colossal Cavern Co., 210 Ky. 612, 276 


`S. W. 540, 541; Kesterson v. California-Ore- 


gon Power Co. (Or.) 221 P. 826, 831; 
Worcester v. Smith, 117 Me. 168, 103 A. 65; 
Presbyterian Church of Osceola, Clarke 
County, v. Harken, 177 Iowa, 195, 158 N. W. 
692, 695; Dunlap v. Jackson, 92 Okl. 246, 219 
P. 314, 318; Du Bois v. Judy, 291 Ill. 340, 126 
N. E. 104, 106; De Moss v. Sample, 143 La. 
243, 78 So. 482, 485; Roberts v. Dazey, 284 UL 
241, 119 N. E. 910; Auburn & S. Electric R. 
Co. v. Hoadley, 195 N. Y. S. 517, 521, 119 Mise. 
94; Central Bank & Trust Co. v. Wyatt, 189 
N. C. 107, 126 S. E. 93, 94; Allen v. Henson, 
186 Ky. 201, 217 S. W. 120, 123; Greenspan 
v. Yaple, 194 N. Y. S. 658, 659, 201 App. Div. 
575; Picotte v. Smith, 179 N. Y. S. 726, 729, 
110 Misc. 144; Beardslee v. New Berlin Light 
& Power Co., 207 N. Y. 34, 100 N. E. 434, 436, 
Ann. Cas, 1914B, 1287; Stanton v. T. L. Herb- 
ert & Sons, 141 Tenn. 440, 211 S. W. 353, 354; 
Donnell v. Otts (Tex. Civ. App.) 230 S. W. 
864; Standard Elkhorn Coal Co. v. Bolen, 193 
Ky. 842, 236 S. W. 241, 242; Bodeaw Lumber 
Co. v. Goode, 160 Ark. 48, 254 S. W. 345, 246, 
29 A. L, R. 578; Gates v. Oliver, 126 Me. 427, 
189 A. 230; Deckenbach v. Deckenbach, 65 
Or. 160, 130 P. 729, 731; Marion County Lum- 
ber Co. v. Hodges, 96 S. C. 140, 79 S. E. 1086, 
1097. 


A “reservation” should be carefully distinguished 
from an “exception,” the difference between the 
two being this: By an exception, the grantor with- 
draws from the effect of the grant some part of 
the thing itself which is in esse, and included under 
the terms of the grant, as one acre from a certain 
field, a shop or mil] standing within the limits of the 
granted premises, and the like; whereas, a reserva- 
tion, though made to the grantor, lessor, or the 
one creating the estate, is something arising out of 
the thing granted not then in esse, or some new 
thing created or reserved, issuing or coming out 
of the thing granted, and not a part of the thing 
itself, nor of anything issuing out of another thing. 
3 Washb. Real Prop. 645. 


In Public Land Laws of the United States 


A reservation is a tract of land, more or 
less considerable in extent, which is by pub- 
lic authority withdrawn from sale or seitle- 
ment, and appropriated to specific public uses; 
such as parks, military posts, Indian lands, 
etc. Jackson v. Wilcox, 2 Ill. 344; Meehan v. 
Jones (C, C.) 70 F. 455; Cahn v. » Barnes (C. 
C.) 5 F, 331. 

In Practice 


The reservation of a point of law is the act 
of the trial court in setting it aside for future 
consideration, allowing the trial to proceed 
meanwhile as if the question bad been settled 
one. way, but subject to alteration of the 
judgment in case the court in bano should 
decide it differently. 


RESERVED LAND. ‘Public land that has 
been withheld or kept back- from . sale or 
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disposition. Donley v. Van Horn, 49 Cal. 
App. 383, 193 P, 514, 516.. 


RESET. The receiving or harboring an out- 
lawed person. Cowell. 


Reset of Theft 


In Scotch law. The receiving and keeping 
stolen goods, knowing them to be stolen, with 
a design of feloniously retaining them from 
the real owner. Alis. Crim. Law, 328. 


RESETTER. In Scotch law. A receiver of 
stolen goods knowing them to have been sto- 
len. . 


RESIANCE. Residence, abode, or continu- 
ance, 


RESIANT. In old English law. Continually 
dwelling or abiding in a place; resident; a 
resident. Kitchin, 33; Cowell. 


RESIANT ROLLS. Those containing the re- 
siants in a tithing, etc., which are to be called 
over by the steward on holding courts leet, 


RESIDENCE. Living or dwelling in a cer- 
tain place permanently or for a considerable 
length of time. The place where a man makes 
his home, or where he dwells permanently 
or for an extended period of time, One’s 
house, or dwelling. ‘The state in which a 
corporation was incorporated, or county in 
which its principal place of business is lo- 
cated, or any county wherein it does business. 
Jones v. Reser, 61 Okl. 46, 160 P. 58, 59; 
O’Hare v. Bismarck Bank, 45 N, D. 641, 178 
N. W. 1017; In re Alexander, 94 Neb. 774, 
144 N. W. 907; Vachikinas v. Vachikinas, 91 
W. Va. 181, 112 S. E. 316, 319; Merrill v. 
Shearston, 73 Colo. 2380, 214 P. 540, 542; 
Bronaugh v. Commonwealth, 188 Ky. 103, 221 
S: W. 531, 533; Jones v. Reser, 61 Okl. 46, 
160 P. 58, 59; De Laval Separator Co. v. 
Hofberger, 161 Wis. 344, 154 N. W. 387, 389; 
Roberts v. Robertson, 123 Kan. 222, 254 P. 
1026, 1027; Struck v. Kohler, 187 Ky. 517, 219 
S. W. 485, 487; Hanson v. Hanson, 151 N. Y. 
S. 861, 863, 88 Misc. Rep. 244; Moore v. Stev- 
ens, 90 Fla. 879, 106 So. 901, 904, 43 A. L. R. 
1127; Birmingham Ry., Light & Power Co, 
v. Abbott, 6 Ala. App. 648, 60 So. 970; Taylor 
v. State, 134 Miss. 110, 98 So. 459, 460; Ed- 
wards v. U. S. (C, ©. A.) 7 F.(2d) 357, 360; 
Presson v, Presson, 38 Nev. 203, 147 P. 1081, 
1083; Wade v. Wade, 93 Fla. 1004, 113 So. 
374, 375; Baker v. Baker, Eccles & Co., 162 
Ky. 683, 173 S. W. 109, 118, L. R. A. 1917C, 
171; City of Ashland v. City of Catlettsburg, 
172 Ky. 364, 189 S. W. 454, 455; Herron v. 
Passailaigue, 92 Fla. 818, 110 So. 589, 543; 
Levey v. Payne, 192 N. Y. 8. 346, 347, 200 App. 
Div. 30; Larson v. Dubuque Fire & Marine 
Ins. Co., 238 Mich. 366, 218 N. W. 140, 141; 
Winterburn v. Sheriff, 61 Cal. App. 531, 215 P. 
406, 408; Sanders v. Farmers’ State Bank of 
Mexia (Tex. Civ. App.) 228 S. W. 635, 636, 


RESIDENT. 


- The difference between a residence and qa: 
domicile may not be capable of easy defini-- 
tion; but every one can see at least this dis- 
tinction: A person domiciled in one state 
may, for temporary reasons, such as health, 
reside for one or more years in some other 
place deemed more favorable, He does not, 
by so doing, forfeit his domicile in the first 
state, or, in any proper sense, become a non- 
resident of it, unless some intention, manifest- 
ed by some act, of abandoning his residence 
in the first state is shown. Walker’s Estate v. 
Walker, 1 Mo. App. 404. 

“Residence” means a fixed and permanent 
abode or dwelling-place for the time being, a9 
contradistinguished from a mere temporary 
locality of existence. So does “inhabitancy ;” 
and the two are distinguishable in this respect 
from “domicile.” In re Wrigley, 8 Wend. (N. 
Y.) 184. 

As they are used in the New York Code of. 
Procedure, the terms “residence” and “rési- 
dent” mean legal residence; and legal resi- 
denee is the place of a man’s fixed habitation, 
where his political rights are to be exercised, 
and where he is liable to taxation. Houghton. 
v. Ault, 16 How. Prac. (N. Y.) 77. - 

A distinction is recognized between legat’ 
and actual residence. A person may be @ 
legal resident of one place and an actual resi- 
dent of another. He may abide in one state 
or country without surrendering his legal 
residence in another if he so intends, His 
legal residence may be merely ideal, but his 
actual residence must be substantial He 
may not actually abide at his legal residence. 
at all, but his actual residence must be his 
abiding place. Tipton v. Tipton, 87 Ky. 243, 
8 S. W. 440; Hinds v. Hinds, 1 Iowa, 36; 
Fitzgerald v. Arel, 63 Iowa, 104, 18 N. W. 
718, 50 Am. Rep. 783; Ludlow v. Szold, 90 
Iowa, 175, 57 N. W. 676. 


RESIDENT. One who has his residence in 
a place. The term is an elastic one and may 
mean a person who is domiciled at a place, 
or a citizen, or merely one who is temporarily 
living at a place, or carries on business 
there, Wachikinas v. Vachikinas, 91 W. Va. 
181, 112 S. E. 316, 319; Stockyards Nat. Bank 
of South Omaha v. Bragg (0. C. A.) 293 F. 
879, 882; In re Lydig’s Estate, 191 App. Div. 
117, 180 N. Y. S. 848, 845; Quong Ham Wah 
Co. v. Industrial Acc. Commission of Cali- 
fornia, 184 Cal. 26, 192 P. 1021, 1024, 12 A. 
L. R..1190; U. 8. v. Gronich (D. ©.) 211 F. 
548, 550; Fn re Lyon’s Estate, 117 Misc. 189, 
191 N. Y. S. 260, 261; Chandler v. Chandler, 
132 Va. 418, 112 S. E. 856, 859; Travis v. Yale 
& Towne Mfg. Co., 252 U. S. 60, 40 S. Ct. 228, 
231, 64 L. Ed. 460; Schwartz y. Friedsam 
(Sup.) 170 N. Y. S. 230, 231; Frost v. Brisbin, 
19 Wend. (N. Y.) 11, 32 Am. Dec. 423; Kala- 
mazoo' Loose Leaf Binder Co. v. Con P. Cur- 
ran Printing Co. (Mo. App.) 242 S. W. 982; 
Hayes v. Seaboard Air Line Ry. 98 & 
C. 6, 81 S. E. 1102; Gaunt v. Nemours Trad- 
ing Corporation, 194 App. Div. 668, 186 N. Y. 


RESIDENT 


S. 92,95; Board of Com’rs of Osborne Coun- 
ty v. City of Osborne, 104 Kan. 671, 180 P. 
233, 234. > 

' ‘Also a tenant, who was obliged to reside 
on his lord’s land, and not to depart from the 
same; called, also, “homme levant et couch- 
ant,” and in Normandy, “resseant du fief.” 


RESIDENT FREEHOLDER. A person who 
resides in the particular place (town, city, 
county, ete.) and who owns an estate-in lands 
therein amounting at least to a freehold in- 
terest. Damp v. Dane, 29 Wis, 427; Camp 
bell v. Moran, 71 Neb. 615, 99 N. W. 489; 
State v. Kokomo, 108 Ind. 74, 8 N. E. 720. 


RESIDENT MINISTER. In international 
law. A public minister who resides at a for- 
eign court. Resident ministers are ranked 
in the third class of public ministers. Wheat. 
Int. Law, 264, 267. 


RESIDUAL. Relating to the residue; 
lating to the part remaining. 


RESIDUARY. Pertaining to the residue; 
constituting the residue; giving or bequeath- 
ing the residue; receiving or entitled to the 
residue. Riker v., Cornwell, 113 N. Y. 115, 
20 N. E. 602; Kerr v. Dougherty, 79 N. Y. 
859; Lamb v. Lamb, 60 Hun, 577, 14 N. Y. S. 
206; In re Hartung’s Hstate, 39 Nev. 200, 
155 P. 353, 355; In re Kent’s Will, 169 App. 
Div. 388, 155 N. Y. S. 894, 897. 


RESIDUARY ACCOUNT. In English prac- 
tice. The account which every executor and 
administrator, after paying the debts and 
particular legacies of the deceased, and be- 
fore paying over the residuum, must pass be- 
fore the board of inland revenue. Mozley & 
Whitley. 


RESIDUARY CLAUSE. The clause in a will 
by which that part of the property is dis- 
posed of which remains after satisfying pre- 
vious bequests and devises. 


re- 


RESIDUARY DEVISE AND DEVISEE. See 
Devise. 


RESIDUARY ESTATE. The remaining part 
of a testator’s estate and effects, after pay- 
ment of debts and legacies; or that portion 
of his estate which has not been particularly 
devised or bequeathed. See Wetmore y. St. 
Luke’s Hospital, 56 Hun, 313, 9 N. Y. S. 753. 


RESIDUARY LEGACY. See Legacy. 


RESIDUE. The surplus of a testator’s es- 
tate remaining after all the debts and par- 
ticular legacies have been discharged. 2 BL 
Comm, 514; In re Spier’s Estate, 224 Mich. 
658, 195 N. W. 480, 482; In re Hamlin, 185 
App: Div. 153, 172 N. Y. S. 787, 790; In re 
Watts’ Estate, 112 Mise. 300, 182 N. Y. S. 
910, 911; In re Taylor’s Estate, 239 Pa. 153, 
86 A. 708, 711; Van Winkle v. Catholic Mis- 
sionary Union, 192 N. C. 181, 183 8. Ð. 431, 
433; Faison v. Middleton, 171 N. C. 170, 88 
S. E. 141, 142, Ann. Cas. 1917H, 72; In re 
Fort’s Estate, 126 Misc. 28, 211.N. Y. 8, 772, 
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778; Berger v. Burnett, 95 N. J. Eq. 643, 123 
A. 879, 880; Bullard y. Redwood Library, 37 
R. I. 107, 91 A. 30, 31; Dunn v. Kearney, 288 
Ill. 49, 123 N. B. 105, 108; Berger v. Burnett 
(N. J. Ch.) 121 A. 770, 771; In re Hartung’s 
Estate, 39 Nev. 200, 155 P. 358, 355. 


The “residue” of a testator’s estate and effects 
means what is left after all liabilities are discharged, 
and all the purposes of the testator, specifically ex- 
pressed in his will, are carried into effect. Graves 
v. Howard, 56 N. ©. 302. 


RESIDUUM. That which remains after any 
process of separation or deduction; a residue 
or balance. That which remains of a de 
cedent’s estate, after debts have been paid 
and legacies deducted. See Parsons v. Col- 
gate (0. C.) 15 F. 603; Robinson v. Millard, 
133 Mass. 239; United States Trust Co. vV. 
Black, 9 Misc. 653, 30 N. YX. S. 453. 


Resignatio est juris proprii spontanea refutatio. 
Resignation is a spontaneous relinqguishment 
of one’s own right. Godb. 284. 


RESIGNATION. Formal renouncement or 
relinquishment of an office. Steingruber v. 
City of San Antonio (Tex. Com. App.) 220 8. 
W. 77, 78; Howell y. City of Gillespie, 202 
Tl. App. 447, 448. 


In Ecclesiastical Law 


Resignation is where a parson, vicar, or 
other beneficed clergyman voluntarily gives 
up and. surrenders his charge and preferment 
to those from whom he received the same. 
It is usually done by an instrument attested 
by a notary. Phillim. Ece. Law, 517. 


In Scotch Law 


The return of a fee into the hands of the 
superior. Bell. 


RESIGNATION BOND. A bond or other en- 
gagement in writing taken by a patron from 
the clergyman presented by him to a living, 
to resign the benefice at a future period. 
This is allowable in certain cases under St 
9 Geo. IV. c. 94, passed in 1828. 2 Steph. 
Comm. 721. 


RESIGNEE. One in favor of whom a resig- 
nation is made. 1 Bell, Comm, 125n. 


RESILIENCY. In patent law. That quality, 
as of a metal, which causes it to spring back 
to its form, inherent in properly tempered 
metal. Besser v. Merillat Culvert Core Co. 
(D. ©.) 226 F. 783; 786. 


RESILIRE. Lat. In old English law. To 
draw back from a contract before it is made 
binding. . Bract. fol. 38. 


RESIST. To oppose. This word. properly 
describes an opposition by direct action and 
quasi forcible means. State v. Welch, 37 Wis. 
196; Powell v. State, 152 Ga. 81, 108 S. B. 
464, 465; In re Boyd (D. ©.) 228 F. 1003, 1004 ; 
McAlpine v, State, 19 Ala. App. 391, 97 So. 
612, 613. ` 
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RESISTANCE. The act of resisting opposi- 
tion; the employment of forcible means to 
prevent the execution of an endeavor in which 
force is employed; standing against; ob- 
structing. See U. S. v. Jose (C. C.) 68 F. 
954; U. S. v. Huff (C. C.) 13 F. 639; U. S. v. 
Strong (D. ©.) 263 F. 789, 796; U. S. v. Ault 
(D. C.) 263 F. 800, 811. 


RESISTING AN OFFICER. In criminal law, 
the offense of obstructing, opposing, and en- 
deavoring to prevent (with or without actual 
force) a peace officer in the execution of a 
writ or in the lawful discharge of his duty 
while making an arrest or otherwise enforc- 
ing the peace. See Davis v. State, 76 Ga. 722; 
Woodworth v. State, 26 Ohio St. 200; Jones 
v. State, 60 Ala. 99. 


RESOLUCION. In Spanish colonial law. An 
opinion formed by some superior authority 
on matters referred to its decision, and for- 
warded to inferior authorities for their in- 
struction and government. Schm. Civil Law, 
93, note 1. 


RESOLUTION. ‘The determination or deci- 
sion, in regard to its opinion or intention, 
of a deliberative or legislative body, public 
assembly, town council, board of directors 
or the like. Also a motion or formal proposi- 
tlon offered for adoption by such a body. 


In Legislative Practice 


The term is usually employed to denote the 
adoption of a motion, the subject-matter of 
which would not properly constitute a stat- 
ute; such as a mere expression of opinion; 
an alteration of the rules; a vote of thanks 
or of censure, ete. See City of Cape Girar- 
deau v. Fougeu, 30 Mo. App. 556; McDowell 
v. People, 204 Ill. 499, 68 N. E. 379; Conley 
v. Texas Division of United Daughters of 
the Confederacy (Tex. Civ. App.) 164 S. W. 
24, 26; Gas & Electric Securities Co. v. Man- 
hattan & Queens Traction Corporation (6. ©. 
A.) 266 F, 625, 636, 


The difference between an “ordinance”? and a 
“resolution” is that the former prescribes a perma- 
nent rule of conduct or government, while the latter 
is an order of the council of a special or temporary 
character, Robertson y. Southern Bitulithic Co., 
190 Ky. 314, 227 S. W. 453, 454; -City of Rome v. 
Reese, 19 Ga. App. 559, 91 S. E. 880, 881; City of 
Spokane v. Ridpath, 74 Wash, 4, 132 P. 638, 640; 
City of Detroit v. Detroit United Ry., 215 Mich. 401, 
184 N. W. 516, 519. But see: Sylvestre v. St. Landry 
. Parish School Board, 164 La. 204, 113 So. 818, 820; 
Wisconsin Gas & Electric Co. v. City of Ft. At- 
Kinson, 193 Wis. 232, 213 N. W. 873, 878, 52 A. L. R. 
1033. 


—Joint resolution. A resolution adopted by 
both houses of congress or a legislature. 
When such a resolution has been approved 
by the president or passed with his approval, 
it has the effect of a law. 6 Op. Atty. Gen. 
680. 


‘Tenn. 653, 36 S. W. 694, 33 L. R. A. 717. 


RESPECTUS 


` The distinction between a joint resolution 
and a concurrent resolution of congress, is 
that the former requires the approval of the’ 
president while the latter does not. Rep: 
Sen. Jud. Com. Jan, 1897. : 


If a resolution originating in one house of the 


‘Legislature is passed by that house and is then sent 


to the other for its concurrence, and is passed by it, 
signed by the presiding officer of each house and 
approved by the Governor, it is a “joint resolution” 
as that term is used in the Constitution and the 
joint rules of the Legislature. Oklahoma News Co. 
v. Ryan, 101 Okl, 151, 224 P. 969, 971. 


In Practice 


The judgment of a court. 5 Mod. 438; 10 
Mod. 209. 
in the Civil Law 


The cancellation or annulling, by the act 
of parties or judgment of a court, of an ex- 
isting contract which was valid and binding, 
in consequence of some cause or matter aris- 
ing after the making of the agreement, and 
not in consequence of any inherent vice or 
defect, which, invalidating the contract from 
the beginning, would be ground for rescission. 
7 Toullier, no. 551. 


RESOLUTIVE. In Scotch conveyancing. 
Having the quality or effect of resolving or 
extinguishing a right. Bell. 


Resoluto jure concedentis resolvitur jus con- 
cessum. The right of the grantor being ex- 
tinguished, the right granted is extinguished. 
Mackeld. Rom. Law, 179; Broom, Max. 467.. ` 


RESOLUTORY CONDITION. See Condition.. 


RESORT, v. To go back. 
the line of the mother.” Hale, Com. Law, e.. 
11. To frequent; to go, repair, betake one’s. 
self, especially to go frequently, customarily, 
or usually. State v. Poggmeyer, 91 Kan. 633, 
188 P. 593, 594; State v. Seba (Mo. App.) 200 
S. W. 300. 


RESORT, n. A court whose decision is final 
and without appeal is, in reference to the par- 
ticular case, said to be a “court of last Te- 
sort.” : . 


RESOURCES. Money or any property that 
ean be converted into supplies; means: of 
raising money or. supplies; capabilities of 
raising wealth or to supply necessary wants; 
available means or capability of any kind. 
Ming v. Woolfolk, 8 Mont. 886; Sacry v. Ló- 
bree, 84 Cal. 41, 23 P. 1088; Shelby County 
v. Tennessee Centennial Exposition Co., 96 


“It -resorted to- 


sa 


RESPECTU COMPUT! VICECOMITIS HA- 
BENDO. A writ for respiting a sheriff’s ac- 
count addressed to the treasurer and barons 
of the exchequer. Reg. Orig. 139. 


RESPECTUS. In old English and Scotch 
law. Respite; delay; continuance of time; 
postponement. ` 


RESPECTUS 


Respiciendum est judicanti ne quid aut durius 
aut remissius constituatur quam causa depos- 
cit; mec enim aut severitatis aut clementie 
gloria affectanda est. The judge must see 
that no order be made or judgment given or 
Sentence passed either more harshly or more 
mildly than the case requires; he must not 
seek renown, either as a severe or as a tender- 
hearted judge. 


RESPITE. The temporary suspension of the 
execution of a sentence, a reprieve;. a delay, 
forcearance, or continuation of time. 4 Bl. 
Comm. 394; Mishler v. Com., 62 Pa. 55, 1 Am. 
Rep. 877; State v. District Court of Eight- 
eenth Judicial Dist. in and for Blaine County, 
73 Mont. 541, 237 P. 525, 527. 

Continuance, In English practice, a jury 
is said, on the record, to be “respited” till 
the next term. 3 Bl. Comm. 354. 


in the Civil Law 


A respite is an act by which a debtor, who 
is unable to satisfy his debts at the moment, 
transacts (compromises) with his creditors, 
and obtains from them time or delay for the 
payment of the sums which he owes to them. 
The respite is either voluntary or forced. It 
fs voluntary when all the creditors consent to 
the proposal, which the debtor makes, to pay 
in a limited time the whole or a part of the 
debt. It is forced when a part of the credi- 
tors refuse to accept the debtor’s proposal, 
and when the latter is obliged to compel them 
by judicial authority to consent to what the 
others have determined, in the cases directed 
-by law. Civ. Code La. arts. 3084, 3085. 


‘RESPITE OF APPEAL. Adjourning an ap- 
peal to some future time. Brown. 


-RESPITE OF HOMAGE. To dispense with 
the performance of homage by tenants who 
held their lands in consideration of perform- 
ing homage to their lords. Cowell. 


RESPOND. I. To make or file an answer to 
a bill, libel, or appeal, in the character of a 
respondent, (g. v.) 

2. To be liable or answerable; to make sat- 
isfaction or amends; as, to “respond in dam- 
ages.” 


RESPONDE BOOK. In Scotch practice. A 
book kept by the directors of chancery, in 
which are entered all non-entry and relief 
duties payable by heirs who take precepts 
_from chancery. , Bell. 


+ 


RESPONDEAT OUSTER. Upon an issue in 
„ław arising upon a dilatory plea, the form of 
judgment for the plaintiff is that the defend- 
ant answer. over, which is. thence called a 
judgment of “respondeat oyster.” This not 
being a final judgment, the pleading is re- 
sumed, and the action proceeds.. Steph. Pl. 
‘115; 8 BL Comm, 303; Bauer v. Roth, 4 
Rawle (Pa.) 91. ' . 
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Respondeat raptor, qui ignorare non potuit quod 
pupillum alienum abduxit. Hob. 99. Let the 
ravisher answer, for he cannot be ignorant 
that he has taken away another’s ward. 


Respondeat superior. Let the master answer. 


‘This maxim means that a master is liable in 


certain cases forthe wrongful acts of his 
servant, and a principal for those of his 
agent. Broom, Max. 843. See Southern Ry. 
Co. v. Morrison, 105 Ga. 548, 31 S. E. 564; 
Haehl v. Wabash R. Co., 119 Mo. 325, 24 S. 
W. 737; State v. Gillespie, 62 Kan. 469, 63 
P. 742, 84 Am. St. Rep. 411. Cameron Com- 
press Co. v. Kubecka (Tex. Civ. App.) 283 
S. W. 285, 286; Miller v. Alaska S. S. Co., 
139 Wash. 207, 246 P. 296, 299; Funk v. Ful- 
ton Iron Works Co., 311 Mo. 77, 277 S. W. 
566, 569; Alabama Power Co. v. Bodine, 213 
Ala, 627, 105 So. 869, 870; Smothers v. Welch 
& Co. House Furnishing Co., 310 Mo. 144, 
274 K. W. 678, 679, 40 A. L. R. 1209; Ellia- 
son vy. Western Coal & Coke Co., 162 Minn. 
213, 202 N. W. 485, 486; Emerson v. Western 
Seed & Irrigation Co., 116 Neb. 180, 216 N. W. 
297, 299, 56 A. L. R. 327; Hooper v, Brawner, 
148 Md. 417, 129 A. 672, 674, 42 A. L.R 
1487; Southern Paramount Pictures Co. v. 
Gaulding, 24 Ga. App. 478, 101 S. EK. 311; Del- 
aware, L. & W. R. Co. v. Pittinger (C. C. A) 
293 F. 853, 855. 


RESPONDENT. The party who makes an 
answer to a bill or other proceeding in chan- 
cery. State ex inf. Barker v. Duncan, 265 
Mo. 26, 175 8. W. 940, 942, Aun Cas. 1916D, 1. 

The party who appeals against the judg- 
ment of an inferior court is termed the “ap- 
pellant;” and he who contends against the 
appeal, the “respondent.” The word also de- 
notes the person upon whom an ordinary pe- 
tition in the court of chancery (or a libel 
in admiralty) is served, and who is, as it 
were, a defendant thereto. The terms “re- 
spondent” and “co-respondent” are used in 
like manner in proceedings in the divorce 
court. Brown; Brower v. Nellis, 6 Ind. App. 
323, 33 N. E. 672; Code Cr. Proc. N. Y. § 516. 


In the Civil Law 


One who answers or is security for anoth- 
er; -a fidejussor. Dig. 2, 8, 6. 


RESPONDENTIA. The hypothecation of the 
cargo or goods on board a ship as security 
for the repayment of a loan, the term “bot- 
tomry” being confined to hypothecations of 
the ship herself; but now the term “respon- 
dentia” is seldom used, and the expression 
“bottomry” is. generally employed, whether 
the vessel or her cargo or both be the securi- 
ty. Maude & P. Shipp. 433; Smith, Merc. 
Law, 416. See Maitland v. The Atlantic, 16 
Fed. Cas. 522, : 

Respondentia is a contract by which a car- 
g0, or some part thereof, is hypothecated as 
security for-a loan, the repayment of which 
is dependent on maritime risks. Civ. Code 
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Cal. § 8088; Civ. Code Dak. § 1796 (Comp. 
Laws N. D. 1913, § 6809). 


Respondera son soveraigne. His superior or 
master shall answer. Articull sup. Chart. c. 
18. 


RESPONDERE NON DEBET. Lat. In plead- 
ing. The prayer of a plea where the defend- 
ant insists that he ought not to answer, as 
when he claims a privilege; for example, as 
being a member of congress or a foreign am- 
bassador. 1 Chit. Pl *433. 


RESPONSA PRUDENTUM. Lat. Answers of- 


jurists; responses given upon cases or ques- 
tions of law referred to them, by certain 
learned Roman jurists, who, though not mag- 
istrates, were authorized.to render such opin- 
ions. These responsa constituted one of. the 
most important sources of the earier Roman 
law, and were of great value in developing 
its scientific accuracy. They held much the 
same place of authority as our modern prec- 
edents and reports. 


RESPONSALIS. 


In Old English Law 
One who appeared for another. 


In Eccelesiastical Law 
A proctor. 


RESPONSALIS AD LUCRANDUM VEL 
PETENDUM. He who appears and answers 
for another in court at a day assigned; a 
proctor, attorney, or deputy. 1 Reeve, Eng. 
Law, 169. 


RESPONSIBILITY. The obligation to answer 
for an act done, and to repair any injury it 
may have caused. 


RESPONSIBILITY OF EVICTION. In a 
lease the burden of expelling by legal process 
those in possession, if they wrongfully with- 
hold it. Muller v. Bernstein, 188 Ill. App. 
104, 106. 


RESPONSIBLE. Liable, legally accountable 
or answerable, Sams v. Cochran & Ross Co., 
188 N. C. 731, 125 S. E. 626, 629; The Mary F. 
Barrett (C. C. A). 279 F. 329, 334; Midden- 
dorf, Williams & Co. v. Alexander Milburn 
Co., 187 Md. 583, 113 A. 348, 354, 

Able to pay a sum for which he is or may 
become liable, or to discharge an obligation 
which he may be under. Farley v. Day, 26 N. 
H. 581; People v. Kent, 160 Ill. 655, 43 N. 
EB. 760; Com. v. Mitchell, 82 Pa. 349; Bright 
v. Ball, 188 Miss. 508, 103 So. 236, 287; Board 
of Com’rs of Wyandotte County v. Davis, 92 
Kan. 672, 141 P. 555, 556, L. R. A. 1915A, 198; 
State v. Board of Com’rs of State Institu- 
tions of Nebraska, 105 Neb. 570, 181 N. W. 
530, 531; EHingson v. Cherry Lake School 
Dist., 55 N. D. 141, 212 N. W. 773, 775. 


RESPONSIBLE GOVERNMENT. This term. 


generally designates that species of govern- 


-RESTAURANT 


mental system in which the responsibility for 
public measures or acts of state: rests upon, 
the ministry or executive council, who are un- 
der an obligation to resign when disappro- 
bation of their course is expressed by a vote 
of want of confidence, in the legislative as- 
sembly, or by the defeat,of an important 
measure advocated by them. 


Respons'o unius non omnino audiatur. The anm- 
swer of one witness shall not be heard at 
al. A maxim of the Roman law of evidence, 
1 Greenl. Ev. § 260. 


RESPONSIVE. Answering; constituting or 
comprising a complete answer. A “respon- 
sive allegation” is one which directly answers 
the allegation it ig intended to meet. Picture 
Plays Theater Co. of Tampa v. Williams, 75 
Fla. 556, 78 So. 674, 677, 1 A. L. R. 1, 


RESSEISER. The taking of lands into thé 
hands of the crown, where a general livery 
or ouster le main was formerly misused. 


REST, v. In the trial of an action, a party 
is said to “rest,” or “rest his case,” when he 
intimates that he has produced alt the evi- 
dence he intends to offer at that. stage, and 
submits the case, either finally, or subject to 
his right to afterwards offer rebutting evi- 
‘dence. 


REST, n. Rests are periodical balancings of 
an account, (particularly in mortgage and 
trust accounts,) made for the purpose of com- 
verting interest into principal, and charging 
the party liable thereon with compound in- 
terest. Mozley & Whitley. 


RESTAMPING WRIT. Passing it a second 
time through the proper office, whereupon 
jt receives a new stamp. 1 Chit, Arch. Pr, 
212. 


RESTAUR, or RESTOR. The remedy or re- 
course which marine underwriters have 
against each other, according to the date of 
their assurances, or against the master, if 
the loss arise through his d>fault, as through 
il loading, want of caulking, or want of hav- 
ing the vessel tight; also the remedy or re- 
course a person has against h's guarantor or 
other person who is to indzmnify him from 
any damage sustained. -Enc. Lond. 


RESTAURANT. A place where refresh- 
ments, food, and drink are served for con- 
sumption on the premises. State v. Shoaf, 
179 N. C. 744. 102 S. E. 705, 9 A. L. R. 426; 
Debenhain v. Short (Tex. Civ. App.) 199-8. W. 
1147; City of Ft. Smith v, Gunter, 106 Ark. 
371, 154 S. W. 181,.183; City and County of 
San Francisco v. Larsen, 165 Cal, 179, 131 P., 
336, 8367; Standard Brewing Co. v. Weil,.125 
Md. 487, $9 A. 661, 662, L. R. A. 1917C, 929, 
Ann. Cas. 1918D, 1143; Merrill v. Hodson, 88 
Conn. 314, 91 A. 533, 534, L. R. A. 1915B, 481, 
Ann. Cas. 1916D, 917; Lewis v, Hitchcock (D. 
C.) 10 F. 4 


RESTITUTIO IN INTEGRUM 


RESTITUTIO IN INTEGRUM. Lat. In the 
civil law. Restoration or restitution to the 
previous condition. This was effected by the 
prætor on equitable grounds, at the prayer 
of an injured party, by rescinding or annul- 
ling a contract or transaction valid by the 
strict law, or annulling a change in the legal 
condition produced by an omission, and re- 
storing the parties to their previous situation 
or legal relations. Dig. 4,1; Mackeld. Rom. 
Law, § 220. 

` The restoration of a cause to its first state, 
on petition of the party who was cast, in 
order to have a-second hearing. Hallifax, 
Civil Law, b. 3, c. 9, no, 49. 


RESTITUTION. 
, In Maritime Law 


When a portion of a ship’s cargo is lost by 
jettison, and the remainder saved, and the 
articles. so lost are replaced by a general 
contribution among the owners of the cargo, 
this is called “restitution.” 


In Practice 


The return of something to the owner of it 
or to the person entitled to it, upon the re- 
versal or setting aside of the judgment or or- 
der of court under which it was taken from 
him. Haebler v. Myers, 132 N. Y. 363, 30 
N. E. 983, 15 L. R. A. 588, 28 Am. St. Rep. 
589; Gould v. McFall, 118 Pa. 455, 12 A. 336, 
4 Am. St. Rep, 606; First Nat. Bank v. Avery 
Planter Co., 69 Neb. 829, 95 N. W. 624, 111 
Am, St. Rep. 541; Moore v. Boise Land & 
Orchard Co., 198 P. 753, 754, 34 Idaho, 50; 
Holloway v, People’s Water Co., 100 Kan. 
414, 167 P. 265, 269, 2 A. L. R. 161. 
` If, after money has been levied under a 
writ of execution, the judgment be reversed 
by writ of error, or set aside, the party 
against whom the execution was sued out 
shall have restitution. 2 Tidd, Pr. 1033; 1 
Burrill, Pr. 292, - So, on conviction of a fel- 
on, immediate restitution of such of the 
goods stolen as are brought into court will be 
-ordered to be made to the several prosecutors, 
4 Steph. Comm. 434. 


. In Equity 

. Restitution is the restoration of both par- 
ties to their original condition, (when prac- 
ticable,) upon the rescission of a contract for 
fraud or similar cause. 


In General 


—Restitution of conjugal rights. In English 
ecclesiastical law. A species of matrimonial 
cause or suit which is brought whenever ei- 
ther a husband or wife is guilty of the injury 
of subtraction, or lives separate from the oth- 
er without any sufficient reason; in which 
case the ecclesiastical jurisdiction will com- 
pel them to come together again, if either 
party be: weak enough to desire it, contrary 
tó the inclination of the:other, 3 Bl. Comm. 
94, . wooed 


‘according to circumstances. 
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—Restitution of minors. In Scotch law. A 
minor on attaining majority may obtain re- 
lief against a deed previously executed by 
him, which may be held void or voidable 
This is called 


“restitution of minors.” Bell. 


—Restitution of stolen goods. At common law 
there was no restitution of goods upon an in- 
dictment, because it was at the suit of the 
crown only, therefore the party was compell- 
ed to bring an appeal of robbery in order to 
have his goods again; but a writ of restitu- 
tion was granted by 21 Hen. VIII. ¢. 11, and 
it became the practice of the crown to order, 
without any writ, immediate restitution of 
such goods. 


—Writ of restitution. See that title. 


RESTITUTIONE EXTRACTI AB ECCLESIA. 
A writ to restore a man to the church, which 
he had recovered for his sanctuary, being 
suspected of felony. Reg. Orig. 69. 


RESTITUTIONE TEMPORALIUM. A writ 
addressed to the sheriff, to restore the tem- 
poralities of a bishopric to the bishop elected 
and confirmed. Fitzh. Nat. Brev. 169. 


RESTRAIN. To limit, confine, abridge, nar- 
row down, restrict, obstruct, impede, hinder, 
stay, destroy. U. 8. v. Keystone Watch Case 
Co. (D. C.) 218 F. 502, 515; Gouge v. Hart (D. 
C.) 250 F. 802, 803. 

To prohibit from action; to put compul- 
sion upon; to restrict; to hold or press back. 
To enjoin, (in equity.) 


RESTRAINING ORDER. 
nature of an injunction. 


An order in the 
See Order. 


RESTRAINING POWERS. Restrictions or 
limitations imposed upon the exercise of a 
power by the donor thereof. 


RESTRAINING STATUTE. A statute which 
restrains the common law, where it is too lax 
and luxuriant. 1 Bl. Comm. 87. Statutes 
restraining the powers of corporations in re- 
gard to leases have been so called in England. 
2 Bl. Comm. 319, 320. 


RESTRAINT. Confinement, abridgment, or 
limitation. Prohibition of action; holding or 
pressing back from action. MHindrance, con- 
finement, or restriction of liberty. Obstruc- 
tion, hindrance or destruction of trade or 
commerce. 


“What, then, according to a common understand- 
ing, is the meaning of the term ‘restraint’? Does it 
imply that the limitation, restriction, or confinement 
must be imposed by those who are in possession of 
the person or thing which is limited, restricted, or 
confined, or is the term satisfied by a restriction 
created by the application of external force? If, 
for example, a town be besieged, and the inhabitants. 
confined. within. its. walls by the besieging army, if, 
in attempting to come out, they are forced back,,. 
would it be inaccurate to say that they aré re- 


: strained within those limits? The court. believes: 
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that it would not; and, if it would not, then with 
equal propriety may it be said, when a port is 
blockaded, that the vessels within are confined, 
or restrained from coming out.. The blockading 
force is not in possession of the vessels inclosed in 
the harbor, but it acts upon and restrains them. It 
is a vis major, applied directly and effectually to 
them, which prevents them from coming out of port. 
This appears to the court to be, in correct language, 
‘a restraint,’ by the power imposing the blockade; 
and when a vessel, attempting to come out, is board- 
ed and turned back, this restraining force is practi- 
cally applied to such vessel.” Olivera v. Union Ins. 
Co., 3 Wheat. 189, 4 L. Ed. 365. 

The terms “restraint” and ‘detention of princes,” 
as used in policies of marine insurance, have the 
same meaning,—that of the effect of superior force, 
operating directly on the vessel. So long as a ship 
is under restraint, so long she is detained; and, 
whenever she is detained, she is under restraint. 
Richardson v. Insurance Co., 6 Mass. 102, 4 Am. Dec. 
92. 


RESTRAINT OF MARRIAGE. A contract, 
covenant, bond, or devise is “in restraint of 
marriage” when its conditions unreasonably 
hamper or restrict the party’s freedom to 
marry, or his choice, or unduly postpone the 
time of his marriage. “General restraint,” 
as used in the rule invalidating contracts in 
general restraint of marriage, meaning re- 
straint binding a competent person not to mar- 
ry any one at any time. Barnes v. Hobson 
(Tex.) 250 5. W. 238, 242. 


RESTRAINT OF TRADE. Contracts or com- 
binations in restraint of trade are such as 
tend or are designed to eliminate or stifle 
competition, effect a monopoly, artificially 
maintain prices, or otherwise hamper or ob- 
struct the course of trade and commerce as 
it would be carried on if left to the control 
of natural and economic forces. See U. S. v. 
Trans-Missouri Freight Ass'n, 166 U. S. 290, 
17 S. Ct. 540, 41 L. Hd. 1007; Hedge v. Sloan, 
107 N. Y. 244, 17 N. E. 335, 1 Am. St. Rep. 
816; U. S. v. Reading Co., 253 U. S. 26, 40 
S. Ct. 425, 429, 64 L. Ed. 760; U. S. v. Pat- 
ten, 226 U. S. 525, 33 8. Ct. 141, 144, 
145, 57 L. Hd. 338, 44 L. R. A. (N. S). 325; 
U. S. v. United Shoe Machinery Co. of 
New Jersey (D. C.) 222 F. 349, 368; U. 
S. v. Southern California Wholesale Grocers’ 
Ass'n (D. C.) 7 F.(2d) 944, 946; Binderup v. 
Pathé Exch, Inc., 263 U. S. 291, 44 8. Ct. 96, 
100, 68 L. Ed. 308; Trenton Potteries Co. 
v. U. S. (C. C. A.) 300 F. 550, 553; Stewart 
v. W. T. Raleigh Medical Co., 58 Okl. 344, 
159 P. 1187, 1188, L. R. A. 19174A, 1276. With 
reference to contracts between individuals, 
a restraint of trade is said to be “general” 
or “special.” A contract which forbids a per- 
son to employ his talents, industry, or capi- 
tal in any undertaking within the limits of 
the state or country is in “general” restraint 
of trade; if it forbids him to employ himself 
in a designated trade or business, either for 
a limited time or within a prescribed area 
or district, it'is in “special” restraint of trade. 


RESURRENDER 


See Holbrook v. Waters, 9 How. Prac. (N. 
Y.) 337. 


RESTRAINT ON ALIENATION occurs where 
property is given to a married woman to her 
separate use, without power of alienation. 


RESTRICTED LANDS. Within Act April 
18, 1912, § 6 (87 Stat. 87), supplementary to 
and amendatory of Act June 28, 1906, lands 
the alienation of which is subject to restric- 
tions imposed by Congress to protect the 
Indians from their own supposed incompe-. 
tency. Kenny vy. Miles, 250 U. S. 58, 39 S. Ct.. 
417, 418, 63 L. Ed. 84i. 


RESTRICTION. In the case of land regis- 
tered under the English land transfer act, 
1875, a restriction is an entry on the register 
made on the application of the registered 
proprietor of the land, the effect of which is 
to prevent the transfer of the land or the 
creation of any charge upon it, unless notice 
of the application for a transfer or charge 
is sent by post to a certain address, or unless 
the consent of a certain person or persons to 
the transfer or charge is obtained, or unless 
some other thing is done. Sweet. f 


RESTRICTIVE INDORSEMENT. An in- 
dorsement may be so worded as to restrict 
the further negotiability of the instrument, 
and it is then called a “restrictive indorse- 
ment.” Thus, “Pay the contents to J. 8. 


_ only,” or “to J. S. for my use,” are restric- 


tive indorsements, and put an end to the ne- 
gotiability of the paper. 1 Daniel, Neg. Inst. 
§ 698. 


RESULT. In law, a thing is said to result- 
when, after having been ineffectually or only | 
partially disposed of, it comes back to its for-': 
mer owner or his representatives. Sweet; : 


RESULTING TRUST. See Trust. 
RESULTING USE. See Use. 


RESUMMONS. In practice. A second sum- 
mons. The calling a person a second time 
to answer an action, where the first summons 
is defeated upon any occasion; as the death 
of a party, or the like. Cowell. 


RESUMPTION. In old English law. The 
taking again into the king’s hands such lands 
or tenements as before, upon false sugges- 
tion, or other error, he had delivered to the 
heir, or granted by letters patent to any 
man. Cowell. 


RESURRENDER. Where copyhold land has 
been mortgaged by surrender, and the mort- 
gagee has been admitted, then, on the mort- ` 
gage debt being paid off, the mortgagor is 
entitled to have the land reconveyed to him, 
by the mortgagee surrendering it to the lord 
to his use. This is called a “resurrender.” 
2 Day. Cony. 1332n. 


RETAIL 


RETAIL. To sell by small parcels, and not 
in the gross. To sell in small quantities. 
State v. Lowenhaught, 11 Lea (Tenn.) 13; 
Bridges v. State, 37 Ark. 224; McArthur v. 
State, 69 Ga. 444; Com. v. Kimball, 7 Mete. 
(Mass.) 308; Kentucky Consumers’ Oil Co. 
v. Commonwealth, 192 Ky. 437, 233 S. W. 
892, 893. 


RETAILER OF MERCHANDISE. A mer- 
chant who buys articles in gross or merchan- 
dise in large quantities; and sells the same by 
single articles or in smal] quantities. Great 
Atlantic & Pacific Tea Co. v. Cream of Wheat 
Co. (C.C.A.) 227 F. 46, 47; Byran v. City of 
Sparks, 36 Nev. 573, 137 P. 522, 528. 


RETAIN. In practice. To engage the serv- 
ices of an attorney or counsellor to manage 
a cause. See Retainer, 2. 


—Retaining a cause. In English practice. 
The act of one of the divisions of the high 
court of justice in retaining jurisdiction of 
a cause wrongly brought in that division in- 
stead of another. Under the judicature acts 
of 1873 and 1875, this may be done, in some 
eases, in the discretion of the court or a 
judge. 


—Retaining fee. A fee given to counsel on 
engaging his services. Conover y. West Jer- 
sey Mortgage Co., 96 N. J. Eq. 441, 126 A. 
855, 860. 


—Retaining lien. See Lien. 


RETAINER. The right of. retainer ig the. 


right which the executor or administrator 
of a deceased person has to retain out of the 
assets sufficient to pay any debt due to him 
from the deceased in priority to the other 
creditors whose debts are of equal degree, 3 
Steph. Comm. 263. Miller v. Irby, 63 Ala. 
483; Taylor v. Deblois, 23 Fed. Cas. 765. 

A “retainer” 
employing his attorney or counsel, and also 
denotes the fee which the client pays when 
he retains the attorney to act for him, and 
thereby prevents him from acting for his ad- 
versary. Pickens Co. v. Thomas, 152 Ga. 
648, 111 S. E. 27, 28, 21 A. L. R. 1438; Bright 
v. Turner, 205 Ky. 188, 265 S. W. 627, 628; 
Devany v. City of South Norfolk, 143 Va. 768, 
129 S. E. 672, 674; Saulsbury v. American 
Vuleanized Fibre Co., 5 Boyce (Del.) 182, 91 
A. 586, 589; Schmidt v. Curtiss, 72 Wash. 
211, 130 P. 89, 90. 

In English practice, a “retainer,” as ap- 
plied to counsel, is commonly used to signify 
a notice given to a counsel by an attorney on 


behalf of the plaintiff or defendant in an. 


action, in order to secure his services as ad- 
vocate, when the cause comes on. for trial. 
Holthouse. Agnew v. Walden, 84 Ala. 502, 4 
-So., 672; Blackman v. Webb, 38 Kan. 668, 17 
P. 464. 


-which is not requested. 


is the act of the client in- 
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of his master, but only wearing his livery, 
and attending sometimes upon special occa- 
sions,—is, in old English usage, called a “re- 
tainer.” Cowell. 


General Retainer 


A general retainer of an attorney or so- 
licitor ‘merely gives a right to expect pro- 
fessional service when requested, but none 
It binds the person 
retained not to take a fee from another 
against hig retainer, but to do nothing except 
what he is asked to do, and for this he is to 
be distinctly paid.” Rhode Island Exch. Bank 
v. Hawkins, 6 R. I. 206. 


Special Retainer 


An engagement or retainer of an attorney 
or solicitor for a spacial and des'gnated pur- 


pose; as, to prepare and try a particular 
case. Agnew v. Walden, 84 Ala. 502, 4 So. 
672. 


RETAKING. The taking one’s goods, from™ 
another, who without right has taken pos- 
session thereof. See Recaption. 


RETALIATION. The lez talionis, (q. v.) 


RETALLIA. In old English law. Retail; 
the cutting up again, or division of a com- 
modity into smaller parts. 


RETENEMENTUM. In old English law. Re- 
straint; detainment; withholding. 


RETENTION. In Scotch law. A species of 
lien; the right to retain possession of a chat- 
tel until the lienor is satisfied of his claim up- 
on the article itself or its owner. 


RETINENTIA. A retinue, or persons retain- 
ed by a prince or nobleman. Cowell. 


RETIRE. As applied to bills of exchange, 
this word is ambiguous. It ts commonly used 
of an indorser who takes up a bill by handing 
the amount to a trausferee, atter which the 
indorser holds the instrument with all his rem- 
edies intact. But it is sometimes used of an 
acceptor, by whem, when a bill is taken up or 
retired at maturity, it is in effect paid, and all 
the remedies. on it extinguished. Byles, Bills, 
215. See Elsam v. Denny, 15 C. B. 94; Em- 
pire Security Co. v. Berry, 211 Ill. App. 278. 

To withdraw from active service as an ofi- 
cer of the army or navy; to separate, with- 
draw, or remove, State v. Love, 95 Neb. 573, 
145 N. W. 1010, 1018, Ann, Cas, 1915D, 1078; 
Denby v. Berry, 263 U. S. 29, 44 8. Ct. 74, 76, 
68 L. Ed, 148; People ex rel, Tims v. Bingham 
(Sup.) 166 N. Y. S. 28, 29, 


RETONSOR. L. Lat. In old English law. A_ 
clipper of money. Fleta, lib, 1, c. 20, § 122. 


a RETORNA BREVIUM. The return of writs. 
A servant, ‘not menial or familiar,—that . 
is, not continually dwelling in the house 


The indorsement by a sheriff or other officer 
of his doings upon a writ. 


‘ 
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RETORNO HABENDO. A writ that lies for 
the distrainor of goods (when, on replevin 
brought, he has proved his distress to be a 
lawful one) against him who was so distrain- 
ed, to have them returned to him according 
to law, together with damages and costs. 
Brown. ` 


RETORSION. 
cies of retaliation, which takes place where a 
goverument, whose citizens are subjected to 
severe and stringent regulation or harsh 
treatment by a foreign government, employs 
measures of equal severity and harshness up- 
on the subjects of the latter government found 

. within its dominions. See Vattel, lib. 2, ec. 18, 
$ 341. 


RETOUR. In Scotch law. To return a writ to 
the office in chancery from which it issued. 


RETOUR OF SERVICE. In Scotch law, A 
certified copy of a verdict establishing the 
legal character of a party as heir to a dece- 
dent. 


RETOUR SANS FRAIS. Fr. In French law. 
A formula put upon a bill of exchange to 
signify that the drawer waives protest, and 
will not be responsible for costs arising there- 
on. Arg. Fr. Merc. Law, 573. 


RETOUR SANS PROTET. Fr. Return with- 
out protest. A request or direction by a draw- 
er of a bill of exchange that, should the bill 
be dishonored by the drawee, it may be re- 
turned without protest. 


RETRACT. To take back. To retract an of- 
fer is to withdraw it before acceptance, which 
the offerer may always do. 


RETRACTATION, in probate practice, is a 
withdrawal of a renunciation, (g. v.). 


RETRACTO O TANTEO. In Spanish law. 
The right of revoking a contract of sale; the 
right of redemption of a thing sold. White, 
New Recop. b. 2, tit. 18, c. 2, § 4. - 


RETRACTUS AQUÆ. Lat. The ebb or re- 
turn of a tide. Cowell. 


RETRACTUS FEUDALIS. L. Lat. In old 
Scotch law. The power which a superior pos- 
sessed of paying off a debt due to an adjudg- 
ing creditor, and taking a conveyance to the 
adjudication. Bell. ; . 
RETRAIT. Fr. In old French and Canadian 
law. The taking back of a fief by the seignior, 
in case of alienation by the vassal. A right 
of pre-emption by the seignior, in case of sale 
of the land by the grantee. 


RETRAXIT.. Lat. In practice. An open and 
voluntary renunciation by a plaintiff of his 
suit in court, made when the trial is called 
on, by which he. forever loses his action, or is 
‘barred from commencing another action for 
the same cause. 3 Bl Comm. 296; 2 Archb. 
Pr. K. B. 250. 


- 


In international law. A spe-- 


. RETROSPECTIVE LAW 


A retrazit is the open, public, and volun- 
tary renuneiation by the plaintiff, in open 
court, of his suit or cause of action, and if this 
is done by the plaintiff, and a judgment enter- 
ed thereon by the defendant, the ptaintiff’s 
right of action is forever gone. Code Ga. 1882, 
§ 3445 (Civ. Code 1910, § 5624).. And see U. 8. 
v. Parker, 120 U. S. 89, 7 8. Ct. 454, 30 L. Ed. 
601; Pethtel v. McCullough, 49 W. Va. 520, 
39 S. E. 199; Westbay v. Gray, 116 Cal. 660, 
48 P. 800; Russell v. Rolfe, 50 Ala. 57; Low- 
ry v. McMillan, 8 Pa. 163, 49 Am. Dec. 501; 
Broward v. Roche, 21 Fla. 477; Coates v. 
Santa Fé, P. & P. Ry. Co., 15 Ariz. 25, 135 P. 
717; Turner v. Fleming, 37 Okl. 75, 180 P. 
551, 552, 45 L. R. A. (N. S.) 265, Ann. Cas. 
1915B, 831; Johnson v. Metropolitan St. Ry. 
Co., 177 Mo. App. 298, 164 S. W. 128; Hayden 
v. Maine Cent. R. Co., 118 Me. 442, 108 A. 681, 
683; Fulton v. Ramsey, 76 W. Va. 45, 84 S. 
E. 1065, 1066, l 


At common law a retraxit differed, from a volun- 
tary withdrawal by the plaintiff of his action, in that 
a retraxit terminated both the action. and the right 
of action, while such a withdrawal terminated the 
action only, leaving in the plaintiff the right to re- 
commence bis suit upon the same alleged right. 
Harvey v. Boyd, 24 Ga. App. 561, 101 S. E. 708. 


RETREAT TO THE WALL. In the law re- 
lating to homicide in self-defense, this phrase 
means that the party must avail himself of 
any apparent and reasonable avenues of es- 
cape by which his danger might be averted, 
and the necessity of slaying his assailant 
avoided. People v. Iams, 57 Cal. 120, 


RETRIBUTION. This word is sometimes 
used in law, though not commonly in modern 
times, as the equivalent of “recompense,” or 
a payment or compensation for services, 
property, use of an estate, or other value re- 
ceived. 


RETRO. Lat. Back; backward; behind. 
Retrofeodum, a rerefief, or arriere fief. Spel- 
man, 


RETROACTIVE has the same meaning as 
“retrospective,” (q. v.). 


RETROCESSION. In the civil law. When 
the assignee of heritable rights conveys his 
rights back to the cedent, it is called a “retro- 
cession.” Ersk, Inst. 3, 5, 1. 


RETROSPECTIVE. Looking back; contem- 
plating what is past. i 


RETROSPECTIVE LAW. A law which looks 
backward or contemplateg the past; one which 
is made to affect acts or facts occurring, or 
rights accruing, before it came into force. 
Every statute which takes away or impairs 
vested rights acquired under existing laws, or 
creates a new obligation, imposes a new duty, 
or attaches a. new disability in respect to 
transactions or considerations already past, 
must be deemed retrospective. See Ex Post 
Facto. And see Deland v. Platte Co., (C. C.) 54 


RETTE Sas 


F. 832; Poole v. Fleeger, 11 Pet. 198, 9 L. Ed. 
680; Sturges v. Carter, 114 U. S. 511, 5 S. Ct. 
1014, 29 L. Ed. 240; Merrill v. Sherburne, 1 N. 
H. 213, 8 Am, Dec. 52; Bell v, Perkins, Peck 
(Tenn.) 266, 14 Am. Dec. 745; Evans v. Den- 
ver, 26 Colo. 198, 57 P. 696; Continental Oil 
Co. v. Montana Concrete Co., 63 Mont. 223, 207 
P. 116, 118; Wilson v. Greer, 50 Okl. 387, 151 
P. 629, 632; State v. Zangerle, 101 Ohio St. 
235, 128 N. E. 165, 166; Butte & Superior 
Mining Co. v. McIntyre, 71 Mont. 254, 229 P. 
730, 733; Turbeville v. Gowdy (Tex. Civ. App.) 
272 8. W. 559, 561; Cox v. Hart, 260 U. S. 427, 
43 S. Ct. 154, 157, 67 L. Ed. 332; ‘Davis & 
McMillan v. Industrial Accident Commission, 
198 Cal. 681, 246 P. 1046, 1048, 46 A. L. R. 
1095; Hammack v. McDonald, 153 Ga. 543, 
113 S. E. 88, 84; Wilson v. Greer, 50 Okl. 
387, 151 P. 629, 632; Continental Oil Co. 
v. Montana Concrete Co., 63 Mont. 223, 207 
P. 116, 118; Clark Implement Co. v. Wadden, 
34 8. D. 550, 149 N. W. 424, 425, L. R. A. 1915C, 
414; Waddill v. Masten, 172 N. C. 582, 90 S. 
E. 694, 695; Clearwater Tp. v. Board of 
Sup’rs of Kalkaska County, 187 Mich. 516, 153 
N. W. 824, 826. 


RETTE. L. Fr. 
St. Westm. 1, c 2. 


An accusation or charge. 


RETURN. The act of a sheriff, coustable, or 
other ministerial officer, in delivering. back 
to the court a writ, notice, or other paper, 
which he was required to serve or execute, 
with a brief account of his doings under the 
mandate, the time and mode of service or 
execution, or his failure to accomplish it, as 
the case may be. Also the indorsement made 
by the officer.upon the writ or other paper, 
stating what he has done under it, the time 
and mode of service, etc. New York, N. H. & 
H.R: Co. v. Railway Employees’ Department, 
American Federation of Labor, Federated 

Shop Crafts. System Federation No. 17 (D. 
C.) 288 F. 588, 591; Strandberg v. Stringer, 
125 Wash. 358, 216 P. 25, 26; Johnson v. Cur- 
lee Clothing Co., 112 Oll. 220, 240 P. 632, 633; 
Smith v. Drake, 174 Ark. 715, 297 S. W. 817. 

The report made by the court, body of mag- 
istrates, returning board, or other authority 
charged with the official counting of the votes 
cast. at an election. 

. To bring, carry, or send back; 
in the custody of; to restore; to re-deliver; 
to send back. Maxwell Implement Co. v. 
Fitzgerald, 85 Ind. App. 206, 146 N. E. 883, 
885; Tuttle v; City of Boston, 215 Mass. 57, 
102 N. E. 350; Johnson v. Curlee Clothing 
Co., 112 OE. 220, 240 P. 632, 688. 

‘In English practice, the election of a mem- 
ber -of parliament is. called his “return.”.. 


to place 


False. ‘Return 


AL return to a writ, in which the officer . 


charged: with it falsely reports that he served 
it, when he did not, or makes some other false 
.ọr incorrect statement, whereby injury re- 
sults’ to -a person ‘interested, State. Y. Jen: 
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kins, 170: Mo. 16, 70 S. W. 152. In taxation, a 
return that is incorrect is “false,” Du Pont 
v. Graham (D. C.) 283 F. 300, 302, although 
made in good faith under a mistake of law, 
Eliot Nat. Bank v. Gill (D. C.) 210 F. 933, 937. 
Under some statutes, in order to render a re- 
turn a false return, there must appear, if not 
a design to mislead or deceive on the part of 


‘the taxpayer, at least culpable negligence. 


Fouts v. State, 113 Ohio St. 450, 149 N. E. 551, 
555. 


General Return-day 


The day for the general return of all writs 
of summons, subpena, etc., running to a par- 
ticular term of the court. 


Return-bhook 


The book containing the list of members 
returned to the house of commons. May, Parl. 
Pr. 

Return-day 


The day named in a writ or process, upon 
which the officer is required to return it, 
White v. Chambers, 29 Ga. App. 482, 116 S. E. 
26, 28; Roberts v. Meek, 221 Mo. App. 974, 
296 S. W. 198, 194; Danaher v. Phillips, 318 
TH. 204, 149 N. E. 302, 304; A. W. Watters 
& Co, v. O'Neill, 151 Ga. 680, 108 S. E. 35, 36, 
87; Perry v. John Hancock Mut. Life Ins. 
Co. (C. C. A.) 2 P.(2d) 250, 251; Wilkinson v. 
La Combe, 59 Mont. 518, 197 P. 836, 837. 


Return Irreplevisable 


A writ allowed by the statute of Westm. 2, 
c. 2, to a defendant who had had judgment 
upon verdict or demurrer in an action of re- 
plevin, or after the plaintiff had, on a writ 
of second deliverance, become a second time 
nonsuit in such action. By this writ the goods 
were returned to the defendant, and the plain- 
tiff was restrained from suing out a fresh 
replevin. Previously to this statute, an un- 
successful plaintiff might bring actions of re- 
plevin in infinitum, in reference to the same 
matter. 3 Bl. Comm. 150. 


Return of Premium 


The repayment of the whole or a ratable 
part of the premium paid for a policy of in- 
surance, upon the cancellation of the contract. 
before the time fixed for its expiration. 
Northwestern Mut. Life Ins. Co. v. Roberts, 
177 Cal. 540, 171 P. 313, 315. ‘For special 
meaning in mutual insurance, see: New York 
Life Ins. Co. v. Chaves, 21 N. M. 264, 153 P.. 
308. . 

Return of Writs 


In practice. A short account, in writing, 
made by the sheriff, or other ministerial offi- 
cer, of the mauner in which he has executed: 
a writ. Steph. Pl, 24. 


RETURNABLE. In practice. To be return~ 
ed; requiring a return. When a writ is said 
to be “returnable” on a certain day, it is meant. 
that on that day the officer must return it.. _ 


` 
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RETURNING BOARD. This is’ the official 
title in some of the states of the board of 
canvassers of elections, 


RETURNING FROM TRANSPORTATION. 
Coming back to England before the term of 
punishment is determined. 


RETURNING OFFICER. The official who 
conducts a parliamentary election in Eng- 
land. The sheriff in counties, and the mayor 
in boroughs. Wharton. 


RETURNUM AVERIORUM. A judicial writ, 
similar to the retorno habendo. Cowell. 


RETURNUM IRREPLEG!IABILE. A judi- 
cial writ addressed to the sheriff for the final 
restitution or return of cattle to the owner 
when unjustly taken or distrained, and so 
found by verdict. It is granted after a non- 
suit in a second deliverance. Reg. Jud. 27. 


REUS. Lat. In the civil and canon law. 
The defendant in an action or suit. . 

A person judicially accused of a crime; a 
person criminally proceeded against, Halli- 
fax, Civil Law, b. 3, c. 13, no. T. 

A party to a suit, whether plaintiff or de- 
fendant; a litigant. This was the ancient 
sense of the word. Calvin. 

A party to a contract. Reus stipulandi, a 
party stipulating; the party who asked the 
question in the form prescribed for stipula- 
tions. Reus promittendi, a party promising ; 
the party who answered the question. 


Reus excipiendo fit actor. The defendant, by 
excepting or pleading, becomes a plaintiff; 
that is, where, instead of simply denying the 
plaintiff’s action, he sets up some new mat- 
ter in defense, he is bound to establish it by 
proof, just as a plaintiff is bound to prove 
his cause of action. Bounier, Tr. des 
Preuves, §§ 152, 320; Best, Ev. p. 294, § 252. 


Reus lese majestatis punitur ut pereat unus 
ne pereant omnes. A traitor is punished that 
one may die lest all perish. 4 Coke, 124. 


REYE. In old English law. The bailiff of 
a franchise or manor; an officer in parishes 
within forests, who marks the commonable 
cattle. Cowell. 


REVE MOTE. In Saxon law. The court of 
the reve, reeve, or shire reeve. 1 Reeve, Eng. 
Law, 6. 


REVEL. A criminal complaint charged that 
the defendant did “revel, quarrel, commit 
mischief, and otherwise behave in a disorder- 
ly manner.” Held, that the word “revel” has 
a definite meaning; 7. e., “to behave in a 
noisy, boisterous manner, like a bacchanal.” 
In re Began, 12 R. I. 309. 


REVELAND. The land which in Domesday 
is said to have been “thane-land,” and after- 
wards converted into “reveland.” It seems 
to have been land which, having reverted to 
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REVENUE 


the king after the death of the thane, who 
had it for life, was not granted out to any by 
the king, but rested in charge upon’ the ac- 
count of the reve or bailiff of the manor. 

Spel. Feuds, ¢. 24. ` 


REVELS. Sports of dancing, masking, etc., 
formerly used in princes’ courts, the inns of 
court, and noblemen’s houses, commonly per- 
formed by night. There was an officer to or- 
der and supervise them, who was entitled the 
“master of the revels.” Cowell. 


REVENDICATION. In the civil law, The 
right of a vendor to reclaim goods sold out 
of the possession of the purchaser, where the 
price was not paid. Story, Conf. Laws, § 
401. See Benedict v. Schaettle, 12 Ohio St. 
520; Ellis v. Davis, 8 S. Ct. 327, 109 U. S. 
485, 27 L. Ed. 1006. 


REVENUE. As applied to the income of a 
government, this is a broad and general 
term, including all public moneys which the 
state collects and receives, from whatever 
source and in whatever manner. U. S. v. 
Bromley, 12 How. 99, 13 L. Ed. 905; State 
v. School Fund Com’rs, 4 Kan. 268; Fletcher 
v. Oliver, 25 Ark. 295; Public Service Com- 
mission of Montana v. City of Helena, 52 
Mont. 527, 159 P. 24, 27; State ex rel. 
Thompson v. Board of Regents for North- 
east Missouri State Teachers’ College, 305 
Mo. 57, 264 S. W. 698, 700; Hays v. State, 
22 OKl. Cr. 99, 210 P. 728, 730. 

It also designates the income of an indi- 
vidual or private corporation. In re Tutor- 
ship of Ratcliffe Minors, 139 La. 996, 72 So. 
718, 714; Humphrey v. Lang, 169 N. C. 601, 
86 S. E. 526, 527, L. R. A. 1916B, 626, 


Public Revenue 


The revenue of the government of the state 
or nation; sometimes, perhaps, that of a mu- 
nicipality. 

Revenue Bilis 


Those that levy taxes in the strict sense of 
the word. Johnson v. Grady County, 50 OKI: 
188, 150 P. 497, 499; In re Sprankle Co., 69 
Okl. 178, 170 P. 1147, 1148; Lusk v. Ryan, 
69 Okl. 165, 171 P. 323, 324; Hart v. Board 
of Com’rs of Burke County, 192 N. ©. 161, 
134 S. E. 403, 404. 


Revenue Law 


Any law which provides for the assess- 
ment and collection of a tax to defray the 
expenses of the government is a revenue law. 
Such legislation is commonly referred to un- 


‘der the general term “revenue measures,’’ 


and those measures include all the laws by. 
which the government provides means for 
meeting its expenditures. Peyton v. Bliss, 
Woolw. 173, Fed. Cas. No. 11,055; The Nash- 
ville, 17 Fed. Cas. 1178; Twin City: Nat. 
Bank v..Nebeker, 3 App. D. ©. 190; Trusteés’ 
Executors’ & Securities Ins, Corp. v. Hooton, 
53 OE1. 530, 157 P. 293, 298, L. R. A. 1916E, 
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602; Smith v. Gilliam (D. C.) 282 F. 628, 631; 
State ex rel. School Dist. No. 87 v. Shuck, 
184 Mo. App. 511, 170 S. W. 431, 432; Huf- 
faker v. Town of Fairfax, 115 Okl. 73, 242 
P. 254, 256; Underwood v. Dismukes (D. C.) 
266 F. 559, 560; Wolkin v. Gibney (D. C.) 3 
F.(2d) 960; U. 8. v. McConnell (D. C.) 10 F. 
(2d) 973, $75; Ard v. People, 66 Colo. 480, 
182 P. 892; 893; Colorado Nat. Life Assur. 
Go. v. Clayton, 54 Colo. 256, 180 P. 330, 332. 


Revenue Side of the Exchequer 


That jurisdiction of the court of exehequer, 
or of the exchequer division of the high court 
of justice, by which it ascertains and enforc- 
es the proprietary rights of the crown 
against the subjects of the realm. The prac- 
tice in revenue cases is not affected by the 
orders and rules under the judicature act of 
1875. Mozley & Whitley. 


REVERSAL. The annulling or making void 
a judgment on account of some error or ir- 
regularity. Usually spoken of the action of 
an appellate court. 


In International Law 


A declaration by which a sovereign prom- 
ises that he will observe a certain order or 
certain conditions, which have been once es- 
tablished, notwithstanding any changes that 
may happen to cause a deviation therefrom. 
Bouvier. 


REVERSE, REVERSED. A term frequently 
used in the judgments of an appellate court, 
in disposing of the case before it. It then 
means “to set aside; to annul; to vacate.” 
Laithe v. McDonald, 7 Kan. 254; Loanes v. 
Gast, 216 Mass. 197, 103 N. E. 473, 474; 
Nashville, C. & St. L. Ry. v. Bolton, 134 
Tenn. 447, 184 S. W. 9, 11. 


REVERSER. In Scotch law. The proprie- 
tor of an estate who grants a wadset (or 
mortgage) of his lands, and who has a right, 
on repayment of the money advanced to him, 
to be replaced in his right. Bell. 
REVERSIBLE ERROR. See Error. 
REVERSIO. L. Lat. In old English law. 
The returning of land to the donor. Fleta, 
lib, 3, ce. 10, 12. 


Reversio terre est tanquam terra revertens in 
possessione donatori, sive haredibus suis post 
denum finitum. Co. Litt. 142. A reversion of 
land is, as it were, the return of the land to 


the possession of the donor or his heirs after 


the termination of the estate granted. 
REVERSION. 


In Real Property Law 


A reversion is the residue of an estate left 
by operation. of law. in the grantor or his 
heirs, or in the heirs of a testator, commence- 
ing in possession on the determination of.a 
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particular estate granted or devised. How. 
St. Mich. 1882, § 5528 (Comp. Laws 1929, § 
12932); Civ. Code Cal. § 768; 2 Bl. Comm. 
175. And see Barber v. Brundage, 50 App. 
Div. 123, 63 N. Y. 5. 347; Payn v. Beal, 4 
Denio (N. Y.) 411; Powell v. Railroad Co., 
16 Or. 33, 16 P. 863, 8 Am. St. Rep. 251; Win- 
gate v. James, 121 Ind. 69, 22 N. E. 735; 
Byrne v. Weller, 61 Ark. 866, 33 S. W. 421; 
Brown v. Guthery, 190 N. C. 822, 130 S. E. 
836, 887; Duff v. Rodenkirchen, 110 Mise. 
575, 182 N. Y. S. 85, 39; Second Reformed 
Protestant (Dutch) Church, in Town of Flat- 
bush, v. Trustees of the Reformed Protestant 
Dutch Church of Town of Flatbush, 127 
Misc. 498, 216 N. Y. S. 616, 617; Johnson v. 
Palmer, 118 Me. 226, 107 A. 291, 293; Kav- 
anaugh v. Cohoes Power & Light Corpora- 
tion, 114 Mise. 590, 187 N. Y. S. 216, 231; 
Glenn v. Holt (Tex. Civ. App.) 229 S. W. 684, 
685; Montague v. Curtis, 191 App. Div. 904, 
181 N. Y. S. 709, 718; Strong’ v. Shatto, 45 
Cal. App. 29, 187 P. 159, 162; Vantage Min- 
ing Co. v. Baker, 170 Mo. App. 457, 155 S. W. 
466, 467; Stock v. Mann, 129 Misc. 201, 221 
N. Y. S. 656, 660. 

In a general sense, a returning. In law, the 
returning of an estate to the grantor, or his 
heirs, after a particular estate is ended. The 
word “revert” has the same meaning. In re 
Sharp, 86 Mise. 569, 149 N. Y. S. 470, 473; 
Sorrells v. McNally, 89 Fla. 457, 105 So. 106, 
109. 


When a person bas añ interest in lands, and grants 
a portion of that interest, or, in other terms, a 
less estate than he has in himself, the possession 
of those lands shall, on the determination of the 
granted interest or estate, return or revert to the 
grantor. This interest is what is called the “‘gran- 
tor’s reversion,” or, more properly, his “right of 
reverter,” which, however, is deemed an actual es- 
tate in the land. Watk. Conv. 16. 

Where an estate is derived, by grant or otherwise, 
out of a larger one, leaving in the original owner 
an ulterior estate immediately expectant on that 
which is so derived, the ulterior interest is called the 
“reversion.” 1 Steph. Comm. 290. 

A reversion is the residue of an estate left in the 
grantor, to commence in possession after the de- 
termination of some particular estate; while a 
remainder is an estate limited to take effect and be 
enjoyed after another estate is determined. Todd v. 
Jackson, 26 N. J. Law, 525. 


In Personalty 


“Reversion” is also used to denote a rever- 
sionary interest; e. g., an interest in personal 
property subject to the life interest of some 
other persou. 


In Scotch Law 


A reversion is a right of redeeming landed 
property which has been either mortgaged or 
adjudicated to secure the payment of a debt. 
In the former case, the reversion is called 
“conventional ;” in the latter case, it is call- 
ed “legal ;” and the perlod of seven years al- 
lowed for redemption 1s called. the “legal.” 
Bell; Paterson. 


Bu.Law Dict. (8p Ep.) 
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—Legal reversion. In Scotch law, The peri- 
od within which a proprietor is at liberty to 
redeem land adjudged from him for debt. 


REVERSIONARY. That which is to be en- 
joyed in reversion. 


REVERSIONARY INTEREST. The interest 
which a.person has in the reversion of lands 
or other property. A right to the future en- 
joyment of property, at present in the posses- 
sion or occupation of another. Holthouse. 


REVERSIONARY LEASE. One to take ef- 
fect in futuro. A second lease, to commence 
after the expiration of a former lease. Whar- 
ton. 


REVERSIONER. A person who is entitled 
to an estate in reversion. By an extension 
of its meaning, one who is entitled to any 
future estate or any property in expectancy, 


REVERT. To revert is to return. Thus, 
when the owner of an estate in land has 
granted a smaller estate to another person, 
on the determination of the latter estate, the 
land is said to “revert” to the grantor. 
Sweet; In re Sharp, 86 Misc. 569, 149 N. Y. 
S. 470, 473; Heybrook v. Beard, 75 Wash, 
616, 135 P. 626. 


In a loose way the term “revert to” is sometimes 
used in a will as the equivalent of "go to,” and, 
where the language of a will so indicates, it will be 
construed as used to designate the person to whom 
the testator wished the land to be given. Mastellar 
v. Atkinson, 94 Kan. 279, 146 P. 367, 368, Ann. Cas. 
1917B, 502; Marvel v. Wilmington Trust Co., 10 Del. 
Ch. 162, 87 A. 1014, 1015; In re Briggs’ Estate, 186 
Cal, 351, 199 P. 322, 324; Hiller v. Loring, 126 Me. 
78, 126 A. 350, 351; In re Owens’ Will, 164 Wis. 260, 
159 N. W. 906, 907. - 


REVERTER. Reversion. A possibility of 
reverter is that species of reversionary in- 
terest which exists when the grant is so lim- 
itcd that it may possibly terminate. 1 
Washb. Real Prop. 63. .See Formedon in the 
Reverter. 


REVEST. To vest again. A seisin is said 
to revest, where it is acquired a second time 
by the party out of whom it has been divest- 
ed. 1 Rop. Husb. & Wife, 353. 

It is opposed to “divest.” The words “re- 
vest” and “divest” are also applicable to the 
mere right or title, as opposed to the posses- 
sion. Brown. 


REVESTIRE. In old European law. To re- 
,turn or resign an investiture, seisin, or pos- 
session that has been received; to reinvest; 
to re-enfeoff. Spelman. 


REVIEW. To re-examine judicially. A re- 
consideration; second view or examination ; 
revision; consideration for purposes of cor- 
rection. Used especially of the examination 
of a cause by an appellate court, and of a 
second investigation of a proposed public 
road by a jury of viewers. See Weehawken 


REVISING ASSESSORS 


Wharf Co.. v. Knickerbocker Coal Co, 25 
Misc. 309, 54 N. Y. S. 566; State v. Main, 69 
Conn, 123, 87 A. 80, 36 L. R. A. 623, 61 Am. 
St. Rep. 30; Dumas v. Trustees of Church, 
175 N. C. 431, 95 S5. E. 775, 776; Swan v. 
Justices of Superior Court, 222 Mass, 542, 
111 N. E. 386, 389; State v. Griffiths, 137 
Wash. 448, 242 P. 969, 970. 


Bill of Review 


In equity practice. A bill, in the nature of 
a writ of error, filed to procure an examina- 
tion and alteration or reversal of a decree 
made upon a former bill, which decree has 
been signed and enrolled. Story, Eq. Pl. § 
403. 

- Commission of Review 


In Englis’: ecclesiastical law. A commis- 
sion formerly sometimes granted, in extraor- 
dinary cases, to revise the sentence of the 
court of delegates, when it was apprehended 
they had been led into a material error, $ 
Bl. Comm. 67. 

Court of Review 


In England. A court established by 1 & 2 
Wm. IV. c. 56, for the adjudicating upon 
such matters in bankruptcy as before were 
within the jurisdiction of the lord chancel- 
lor. It was abolished in 1847. 


Reviewing Taxation 


The re-taxing or re-examining an attor- 
ney’s bill of costs by the master. The courts 
sometimes order the masters to review their 
taxation, when, on being applied to for that 
purpose, it appears that items have been al- 
lowed or disallowed on some erroneous prin- 
ciple, or under some mistaken impression. 1 
Archb, Pr. K. B. 55. 


REVILING CHURCH ORDINANCES. An 
offense against religion punishable in Eng- 
land by fine and imprisonment. 4 Steph. 
Comm. 208. 


REVISE. To review, re-examine for correc- 
tion; to go over a thing for the purpose of 
amending, correcting, rearranging, or other- 
wise improving it; as, to revise statutes, or 
a judgment. Casey v. Harned, 5 Iowa, 12; 
Vinsant v. Knox, 27 Ark. 272; Falconer v. 
Robinson, 46 Ala. 348; American Indemnity 
Co. v. City of Austin, 112 Tex. 239, 246 S. W. 
1019, 1023; Pierce vy, Solano County, 62 Cal. 
App. 465, 217 P. 545, 546. 


REVISED STATUTES. A body of statutes 
which have been revised, collected, arranged 
in order, and re-enacted as a whole. This 
is the legal title of the collections of compiled 
laws of several of the states, and also of the 
United States. Such a volume is usually 
cited as “Rev, Stat,” “Rev. St.” or “R. S.” 


REVISING ASSESSORS. In English law. 
Two officers elected by the burgesses of non- 
parliamentary municipal boroughs for the 


REVISING BARRISTERS 


purpose of assisting the mayor in revising the 
parish burgess lists. Wharton. 


REVISING BARRISTERS. In English law. 
Barristers appointed to revise the list of 
voters for county and borough members of 
parliament, and who hold courts for that pur- 
pose throughout the county. St. 6 Vict. c. 18. 


REVISING BARRISTERS’ COURTS. In 
English law. Courts held in the autumn 
throughout the country, to revise the list of 
voters for county and borough members of 
parliament. 


REVISION. A “revision” of the statutes is 
more than a restatement of the substance 
thereof in different language, but implies a 
re-examination of them, and may constitute a 
restatement of the law in a corrected or im- 
proved form, in which case the statement may 
be with or without material change, and is 
substituted for and displaces and repeals the 
former law as it stood relating to the sub- 
jects within its purview. Becker v. Greene 
County, 176 Wis. 120, 184 N. W.-715, 718; 
State v. Cooney, 70 Mont. 355, 225 P. 1007, 
1009; Litchfield v. Roper, 192 N. C. 202, 134 
8. E. 651, 652; City and County of Denver 
v. New York Trust Co., 229 U. S. 123, 33 S. 
Ct. 657, 666, 57 L. Ed. 1101; Maclean v. 
Brodigan, 41 Nev. 468, 172 P. 375. 


REVIVAL. The process of renewing the op- 
erative force of a judgment which has re 
mained dormant or unexecuted for so long 
a time that execution cannot be issued upon 
it without new process to reanimate it. See 
Brier v. Traders’ Nat. Bank, 24 Wash. 695, 
64 Pac. 831; Havens v, Sea Shore Land Co., 
57 N. J. Eq. 142, 41 Atl. 755. 

The act of renewing the legal force of a 
contract or obligation, which had ceased to 
be sufficient foundation for an action, on ac- 
count of the running of the statute of limi- 
tations, by giving a new promise or acknowl- 
edgment of it. 


REVIVE. To renew, revivify; to make one’s 
self liable for a debt barred by the statute 
of limitations by acknowledging it; or for 
a matrimonial offense, once condoned, by com- 
mitting another. See Lindsey v. Lyman, 37 
Iowa, 207; In re Zeis (D. C.) 229 F., 472, 474; 
Police Jury of Caddo Parish v. City of 
Shreveport, 187 La. 1032, 69 So. 828, 831; 
Maclean v. Brodigan, 41 Nev. 468, 172 P. 375. 


REVIVOR, BILL OF. In equity practice, 
A bill filed for the purpose of reviving or call- 
ing into operation the proceedings in a suit 
when, from some circumstance, (as the death 
` of the plaintiff,) the suit had abated. 


REVIVOR, WRIT OF. In English practice. 
Where. it ‘became necessary to revive a -judg-! 
ment, by lapse of time, or change by death, 
etc., of the parties entitled or Hable to ex-. 
ecution; the party alleging himself to be en: 
titled “to execution might sue out‘ a writ ofi 
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revivor in the form given in the act, or ap 
ply to the court for leave to enter a sugges- 
tion upon the roll that it appeared that he 
was entitled to have and issue execution of 
the judgment, such leave to be granted by 
the court or a judge upon a rule to show 
cause, or a summons, to be served according 
to the then present practice. C. L. P. Act, 
1852, § 129. 


REVOCABLE. Susceptible of being revoked. 


REVOCATION. The recall of some power, 
authority, or thing granted, or a destroying 
or making void of some deed that had exist- 
ence until the act of revocation made it void. 
It may be either general, of all acts and 
things done before; or special, to revoke a 
particular thing. 5 Coke, 90. See Wilming- 
ton City Ry. Co. v. Wilmington & B. S. Ry. 
Co., &§ Del. Ch. 468, 46 Atl. 12; Warsco v. 
Oshkosh Savings & Trust Co., 183 Wis. 156, 
196 N. W. 829, 880: Ford v. Greenawalt, 292 
Til. 121, 126 N. E. 555, 556. 

Revocation by act of the party is an in- 
tentional or voluntary revocation. The prin- 
cipal instances occur in the case of author- 
ities and powers of attorney and wills. 

A revocation in law, or constructive revoea- 
tion, is produced by a rule of law, irrespec- 
tively of the intention of the parties. Thus, 
a power of attorney is in general revoked 
by the death of the principal. Sweet. 


REVOCATION OF PROBATE is where pro- 
bate of a will, having been granted, is after- 
wards recalled by the court of probate, on 
proof of a subsequent will, or other sufficient 
cause. . 
REVOCATION OF WILL. The recalling, an- 
nulling, or rendering inoperative an existing 
will, by some subsequent act of the testator, 
which may be by the making of a. new will 
inconsistent with the terms of the first, or by 
destroying the old will, or by disposing of 
the property to which it related, or other- 
wise. See Boudinot v. Bradford, 2 Dall. 268, 
1 L. Ed. 375; Lathrop v. Dunlop, 4 Hun (N. 
Y.) 215; Carter v. Thomas, 4 Me, 342; Lang- 
don v. Astor, 3 Duer (N, Y.) 561; Graham v. 
Burch, 47 Minn. 171, 49 N. W. 697, 28 Am. 
St. Rep. 339; Gardner v. Gardiner, 65 N. H. 
230, 19 Atl 651, 8 L. R. A. 388; Cutler v. 
Cutler, 130 N. C. 1, 40 8. B. 689, 57 L. R. A. 
209, 89 Am. St. Rep. 854. 


REVOCATIONE PARLIAMENTI. An an- 
cient writ for recalling a parliament, 4 Inst. 


REVOCATUR. Lat. It is recalled. This is 
the term, in English practice, appropriate to 
signify that a judgment is annulled or set 


aside for error in fact; if- for error in law, 


it is then said to be reversed. 


REVOKE. ‘To ¢all back; to recall; to an- 


pul ah act by calling or taktiig it‘batk:* ~ ` 
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REVOLT. The endeavor of the crew of a 
vessel, or any one or more of them, to over- 
throw the legitimate authority of her com- 
mander, with intent to remove him from his 
command, or against his will to take posses- 
sion of the vessel by assuming the govern- 
ment and navigation of her, or by transfer- 
ting their obedience from the lawful com- 
mander to some other person. United States 
v. Kelly, 11 Wheat. 417, 6 L. Ed. 508; Hamil- 
ton v. U. S. (C. C. A.) 268 F. 15, 18. 


REWARD. A recompense or premium offered 
or bestowed by government or an individual 
in return for special or extraordinary serv- 
ices to be performed, or for special attain- 
ments or achievements, or for some act re- 
sulting to the benefit of the public; as, a 
reward for useful inventions, for the discov- 
ery and apprehension of criminals, for the 
restoration of lost property. See Kinn v. First 
Nat. Bank, 118 Wis. 587, 95 N. W. 969, 99 
Am. St. Rep. 1012; Campbell v. Mercer, 108 
Ga. 108, 33 S. E. 871; Henderson v. U. 8. 
Fidelity & Guaranty Co. (Tex. Com. App.) 
298 S. W. 404, 406. 

That which is offered or given for some 
service or attainment; sum of money paid 
or taken for doing, or forbearing to do, some 
act. Erickson v. North Dakota State Fair 
Ass’n of Fargo, 54 N. D. 830, 211 N. W. 597, 
598; Kirk v. Smith, 48 Mont. 489, 188 P. 
1088, 1089. 


REWME. In old records. Realm, or king- 
dom. 
REX. Lat. The king. The king regarded 


as the party prosecuting in a criminal ac 
tion; as in the form of entitling such actions, 
“Rex v. Doe.” 


Rex debet esse sub lege quia lex facit regem. 
The king ought to be under the law, because 
the.law makes the king. 1 Bl. Comm. 239. 


Rex est legalis et politicus. Lane, 27. 
King is both a legal and political person. 


The 


Rex est lex vivens. 
is the living law. 


Jenk. Cent. 17. The king 


Rex est major singulis, minor universis. Bract. 
1. 1, c. 8. The king is greater than any single 
person, less than all. 


Rex hoc solum non potest facere quod non 
potest injuste agere. 11 Coke, 72. The king 
ean do everything but an injustice. 


Rex non debit esse sub homine, sed sub Deo et 
sub lege, quia lex facit regem. Bract. fol. 5. 
The king ought to be under no man, but under 
God and the law, because the law makes a 
king. Broom, Max. 47. 


Rex non potest fallere nec falli. The king can- 
not deceive or be deceived. Grounds & Rud. 
of Law 438. ' 


RIDER 


Rex non potest peccare. The king cannot do 
wrong; the king can do no wrong. 2 Rolle, 
304. An ancient and fundamental principle 
of the English constitution. -Jenk. Cent. p. 9, 
ease 16; 1 Bl. Comm. 246. 


Rex nunquam moritur. The king never dies. 
Broom. Max. 50; Branch, Max. (5th Ed.) 197; 
1 Bl. Comm. 249. 


RHANDIR. A part in the division of Wales 
before the Conquest; every township com- 
prehended four gavels, and every gavel had 
four rhandirs, and four houses or tenements 
constituted every rhandir. Tayl. Hist. Gav. 
69. 


RHODIAN LAWS. This, the earliest code or 
collection of maritime laws, was formulated 
by the people of the island of Rhodes, who, 
by their commercial prosperity and the supe- 
riority of their navies, had acquired the sov- 
ereignty of the seas. Its date is very uncer- 
tain, but is supposed (by Kent and others) 
to be about 900 B. C. Nothing of it is now 
extant except the article on jettison, which 
has been preserved in the Roman collections. 
(Dig. 14, 2, “Lex Rhodia de Jactu.”) Another 
code, under the same name, was published 
in more modern times, but is generally con- 
sidered, by the best authorities, to be spuri- 
See Schomberg, Mar. Laws Rhodes, 
37, 38; 3 Kent, Comm. 3, 4; Azuni, Mar. 
Law, 265-296. > 


RIAL. A piece of gold coin current for 10s., 
in the reign. of Henry VI., at which time 
there were half-rials and quarter-rials or rial- 
farthings. In the beginning of Queen Eliza- 
beth’s reign, golden rials were coined at 15s: 
a piece; and in the time of James I. there 
were rose-rials of gold at 30s. and spur-rials 


at 15s. Lown. Essay Coins, 38. 

RIBAUD. A rogue; vagrant; whoremon- 
ger; a person given to all manner of wicked- 
ness. Cowell. 


RIBBONMEN. Associations or secret socie- 
ties formed in Ireland, having for their ob- 
ject the dispossession of landlords by murder 
and fire-raising. Wharton. 


RICHARD ROE, otherwise TROUBLESOME. 
The casual ejector and fictitious defendant 
in ejectment, whose services are no longer 
invoked. i 


RICOHOME. 
nobleman ; 
cop. 36. 


Span. 
a count or baron. 


In Spanish law. A 
1 White, Re- 


RIDER. A rider, or rider-roll, signifies a 
schedule or small piece of parchment annexed 
to some part of a roll or record. It is fre- 
quently familiarly used for any kind of a 
schedule or writing annexed to a document 
which cannot well be incorporated in the 
body of such document. Thus, in passing 
bills through a legislature, when a new clause 
is added after the bill has passed through 


RIDER-ROLL 


committee, such new clause is. termed a 
“rider.” Brown. See, also, Cowell; Blount; 
2 Tidd, Pr. 730; Com. v. Barnett, 189 Pa. 
161, 48 Atl. 976,55 L. R. A. 882. 


RIDER-ROLL. See Rider. 


RIDGLING. A half-castrated horse. Brisco 
v. State, 4 Tex. App. 221, 30 Am. Rep. 162. 


RIDING ARMED. In English law. The of- 
fense of riding or going armed with danger- 
ous or unusual weapons is a misdemeanor 
tending to disturb the public peace by ter- 
rifying the good people of the land. 4 Steph. 
Comm. 357. 


RIDING CLERK. In English law. One of 
the six clerks in chancery who, in his turn 
for one year, kept the controlment books of all 
grants that passed the great szal. The six 
clerks were superseded by the clerks of rec- 
ords and writs. 


RIDINGS, (corrupted from frithings.) The 
names of the parts or divisions of Yorkshire, 
which, of course, are three only, viz, East 
Riding, North Riding, and West Riding. 


RIEN. L. Fr. Nothing. 
law French phrases. 


It appears in a few 


RIEN CULP. In old pleading. Not guilty. 


RIEN DIT. 
(nil dicit.) 


In old pleading. Says nothing, 


RIEN LUY DOIT. In old pleading. Owes 
him nothing. The plea of nil debet. 


RIENS EN ARRERE. Nothing in arrear. A 
plea in an action of debt for arrearages of 
account. Cowell. 


RIENS LOUR DEUST. Not their debt. The 


old form of the plea of nil debet. 2 Reeve, 
Eng. Law, 352. 
RIENS PASSA PER LE FAIT. Nothing 


passed by the deed. A plea by which a party 
might avoid the cperation of a deed, which 
had been enrolled or acknowledged in court; 
the plea of non est factum not being allowed 
in such case. l 


RIENS PER DISCENT. Nothing by descent. 
The plea of an heir, where he is sued for his 
ancestor’s debt, and has no land from him by 
descent, or assets in his hands. Cro. Car. 
151; 1 Tidd, Pr. 645; 2 Tidd, Pr. 937. . 


RIER COUNTY. In old English law. After- 
county; i. €, after the end of the county 
court. A time and place appointed by the 
sheriff for the receipt of the king’s money 
after the end of his county, or county court. 
Cowell. ' 


RIFFLARE. To take away anything v 
forces | 


out of several furrows. 
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RIFLETUM. A coppice or thicket. 


RIGA. In old European law. A species of 
service and tribute rendered to their lords by 
agricultural tenants. Supposed by Spelman 
to be derived from the name of a certain por- 
tion of land, called, in England, a “rig” or 
“ridge,” an elevated piece of ground, formed 
Burrill, 


Cowell, 


RIGGING THE MARKET. A term of the 
stock-exchange, denoting the practice of in- 
flating the price of given stocks, or enhanc- 
ing their quoted value, by a system of pre- 
tended purchases, des’gned to give the air 
of an unusual demand for such stocks. See 
L. R. 13 Eq. 447. 


RIGHT. As a noun, and taken in an abstract 
sense, the term means justice, ethical correct- 
ness, or consonance with the rules of law or 
the principles of morals. In this significa- 
tion it answers to one meaning of the Latin 
“Jus,” and serves to indicate law in the ab- 
stract, considered as the foundation of all 
rights, or the complex of underlying moral 
principles which impart the character of jus- 
tice to all positive law, or give it an ethical 
content. 

AS a noun, and taken in a concrete sense, 
a right signifies a power, privilege, faculty, 
or demand, inherent in one person and inci- 
dent upon another. “Rights”: are defined 
generally as “powers of free action.” And 
the primal rights pertaining to men are un- 
doubtedly enjoyed by human beings purely 
as such, being grounded in personality, and 
existing antecedently to their recognition by 
positive law. But leaving the abstract mor- 
al sphere, and giving to the term a juristic 
content, a “right” is well defined as “a ca- 
pacity residing in one man of controlling, 
with the assent and assistance of the state, 
the actions of others.” Holl. Jur. 69, 


The noun substantive “a right” signifies that 
which jurists denominate a “faculty; that which 
resides in a determinate person, by virtue of a given 
law, and which avails against a person (or answers 
to a duty lying on a person) other than the person 
in whom it resides. And the noun substantive 
“rights” is the plural of the noun substantive “a 
right.” But the expression “right,” when it is used 
ag an adjective, is equivalent to the adjective “just,” 
as the adverb “rightly” is equivalent to the adverb 
“justly.” And, when used as the abstract name 
corresponding to the adjective “right,” the noun 
Substantive “right” is synonymous with the noun 
substantive ‘justice.’ Aust. Jur. § 264, note. 


In a narrower signification, the word de- 
notes an interest or title in an object of prop- 
erty; a just and legal claim to hold, use, or 
enjoy it, or to convey or donate it, as he may 
please.. See Co. Litt. 345a. 


The term “right,” in civil society, is defined to 
mean that which a man is entitled to have, or to do, 
or to°receive from’ others within the limits pre- 
scribed by law. Atchison’ & N. R. Co. v. Baty, 6 Neb, 
40, 29 Am. Rep, 356 
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That which.one person ought to: have or 
receive from another, it being withheld from 
him, or not in his possession. In this sense, 
“right” has the foree of “claim,” and is prop- 
erly expressed by the Latin “jus.” Lord Coke 
considers this to be the proper signification 
of the word, especially in writs and plead- 
ings, where an estate is turned to a right; as 
by discontinuance, disseisin, etc. Co, Litt. 
345a. 

Classification 


Rights may be described as perfect or im- 


perfect, according as their action or scope ` 


is clear, settled, and determinate, or is vague 
and unfixed. 

Rights are either ig personam or in rem. 
A right in personam is one which imposes 
an obligation on a definite person. A right 
in rem is one which imposes an obligation 
on persons generally; i. e., either on all the 
world or on all the world except certain de- 
terminate persons. Thus, if I am entitled to 
exclude all persons from a given piece of 
land, I have a right in rem in respect of that 
land; and, if there are one or more persons, 
A., B., and C., whom I am not entitled to ex- 
clude from it, my right is still a right in rem. 
Sweet. 

Rights may also be described as either pri- 
mary or secondary. Primary rights are those 
which can be created without reference to 
rights already existing. Secondary rights 

‘ean only arise for the purpose of protecting 
or enforcing primary rights. They are either 
preventive (protective) or remedial (repara- 
tive.) Sweet. 

Preventive or protective secondary rights 
exist in order to prevent the infringement or 
loss of primary rights. They are judicial 
when they require the assistance of a court 
of law- for their enforcement, and extrajudi- 
cial when they are capable of being exercised 
by the party himself, Remedial or repara- 
tive secondary rights are. also either judicial 
or extrajudicial. They may further be di- 
vided into (1) rights of restitution or restora- 
tion, which entitle the person injured to be 
replaced in his original position; (2) rights 
of enforcement, which entitle the person in- 
jured to the perforniance of au act by the per- 
son bound; and (8) rights of satisfaction or 
compensation. Id. ` 

With respect to the ownership of external 
objects of property, rights may be classed 
as absolute and qualified.. An absolute right 
gives to the person in whom it iuheres the 
uncontrolled dominion over the object at all 
times and for all purposes. A qualifed right 
gives the possessor a right to tke object for 
certain purposes or under certain circum- 
stances only. Such is the right of a bailee to 
recover the article bailed when it has been 
unlawfully taken from him by a stranger. 

Rights are also either legal or equitable. 
The former is the case where the person seek- 
ing to enforce the right for his own benefit 
has the legal title and a remedy at law. The 


- son, 32 Ala. 687; 
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latter are such as are enforceable only in 
equity; as, at the suit of cestui que trust. 


In Constitutional Law 


There is also a classification of rights, with 
respect to the constitution of civil society. 
Thus, according to Blackstone, “the rights of 
persons, considered in- their natural capaci- 
ties, are of two sorts,—eabsolute and relative; 
absolute, which are such as appertain and 
belong to particular men, merely as individ- 
uals or single persons; relative, which are 
incident to them as members of society, and 
standing in various relations to each other.” 
1 Bl. Comm, 123. And see In re Jacobs, 33 
Hun (N. Y.) 874; Atchison & N. R. Co. v. Baty, 
6 Neb. 37, 29 Am. Rep. 356; Johnson v. John- 
People v. Berberrich, 20 
Barb. (N. Y.) 224. 

Rights are also classified in constitutional 
law as natural, civil, and political, to which 
there is sometimes added the class of “per- 
sonal rights.” 

Natural rights are those which grow out 
of the nature of mau and depend upon per- 
sonality, as distinguished from such as are 
created by law and depend upon civilized 
society; or they are those which are plainly 
assured by natural law (Borden vy. State, 11 
Ark. 519, 44 Am. Dec. 217); or those which, 
by fair deduction from the present physical, 
moral, social, and religious characteristics of 
man, he must be invested with, and which 
he ought to have realized for him in a jural 
society, in order to fulfill the ends to which 
his nature calls him. 1 Woolsey, Polit. Sci- 
ence, p. 26. Such are the rights of life, lib- 
erty, privacy, and good reputation. See 
Black, Const. Law (8d Ed.) 528. 

Civil rights are such as belong to every 
citizen of the state or country, or, in a wider 
sense, to all its inhabitants, and are not con- 
nected with the organization or administra- 
tion of government. They include the rights 
of property, marriage, protection by the laws, 
freedom of contract, trial by jury, ete. See 
Winnett v. Adams, 71 Neb. 817, 99 N. W. 
681. Or, as otherwise defined, civil rights 
are rights appertaining to a person in virtue 
of his citizenship in a state or community. 
Rights capable of being enforced or redressed 
in a civil action. Also a term applied to cer- 
tain rights secured to citizens of the United 
States by the thirteenth and fourteenth 
amendments to the constitution, and by vari- 
ous acts of congress made in pursuance there- 
of. Iowa v. Railroad Co. (O. C.) 37 Fed. 498, 3 
L. R. A. 554; State v. Powers, 51 N. J. Law, 
432, 17 Atl. 969; Bowles v. Habermann, 95 N. 
Y. 247; People v. Washington, 36 Cal. 658; 
Fletcher v. Tuttle, 151 Ill. 41, 37 N. E. 683, 
25 L. R. A. 148, 42 Am, St. Rep. 220; Hronek 
v. People, 134 lll. 139, 24 N. E. 861,.8 L. R. 
A. 837, 23 Am. St. Rep. 652; Byers v. Sun 
Savings Bank, 41 Okl. 728, 139 P. $48, 52 L. 
R. A. (N. 8.) 320, Ann. Cas. 1916D, 222; Gras- 
ser vy. Jones, 102 Or. 214, 201 P. 1069, 1070, 
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18 A. L. R. 529; Simpson v. Geary (D. C.) 
204 F. 507, 511; Grooms v. Thomas, 93 OK. 
87, 219 P. 700, 701; U. S. v. 24. Live Silver 
Black Foxes (D. ©.) 1 F.2d) 933, 934. 

Political rights consist in the power to par- 
ticipate, directly or indirectly, in the estab- 
lishment or administration of government, 
such as the right of citizenship, that of suf- 
frage, the right to hold public office, and the 
right of petition. See Black Const. Law (8d 
Ed.) 524; Winnett v. Adams, 71 Neb. 817, 99 
N. W. 681; Haupt v. Schmidt, 70 Ind. App. 
260, 122 N. E. 343, 344. 


Personal rights is a term of rather vague 
import, but generally it may be said to mean 
the right of personal security, comprising 
those of life, limb, body, health, reputation, 
and the right of personal liberty. 


As an Adjective 

The term “right” means just, morally cor- 
rect, consonant with ethical principles or 
rules of positive law. It is the opposite of 
wrong, unjust, illegal. _ 

“Right” is used in law, as well as in ethics, 
as opposed to “wrong.” Thus, a person may 
acquire a title by wrong. 


In Old English Law 
The term denoted an accusation or charge 
of crime. Fitzh. Nat. Brev. 66 F. 
See, also, Droit; Jus; Recht. 


Other compound and descriptive terms 


—Base right. In Scotch law, a subordinate 
right; the right of a subvassal in the lands 
held by him. Bell. 


—Bill of rights. See Bill, 6. 


—Common right. See Common. 


—Declaration of rights. See Bill of Rights, 


under Bill. 


‘Marital rights. See Marital. 


—Mere right. In the law of real estate, the’ 


mere right of property in land; the right of 
a proprietor, but without possession or even 
the right of possession; the abstract right of 
property. 

—Of right. 


—Patent right. 


See Right. 
See Patent. 


—Petition of right. See Petition. 


‘Private rights. Those rights which apper- 
‘tain to a particular individual or individuals, 
-and relate either to the person, or to personal 
‘or real property. 1 Chit. Gen. Pr. 3. The 
term “private right,” as used with reference 
‘to the right of a person to injunctive relief, 
is used as a mere distinguishing term from 
‘“public right,” and not as meaning any par- 
ticular monopolistic right. Long v. Southern 
Express Co. (D. C.) 201 F. 441, 444. “Private 
rights” of a municipal corporation, as affect- 
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{ng the running of the statute of limitations, 
are such as only that part of the municipal- 
ity included within the corporate limits of a 
municipality are interested in. Board of 
Com’rs of Woodward County v. Willett, 49 
OKI. 254, 152 P. 365, 366, L. R. A. 1916H, 92. 


—Real right. In Scotch law. That which en- 
titles him who is vested with it to possess 
the subject as his own, and, if in the posses- 
sion of another, to demand from him its actu- 
al possession. “Real rights affect the subject 
itself; personal are founded in obligation. 
Erskine, Inst. 3, 1, 2. 


—Right heir. See Heir. 


—Riparian rights. See Riparian. 


—Vested rights. See Vested. 
And see also the following titles. 


RIGHT CLOSE, WRIT OF. An abolished 
writ which lay for tenants in ancient de- 
mesne, and others of a similar nature, to try 
the right of their lands and tenements in the 
court of the lord exclusively. 1 Steph 
Comm. 224. 


RIGHT IN ACTION. This is a phrase fre 
quently used in place of chose in action, end 
having an identical meaning. 


RIGHT IN COURT. See Rectus in Curia. 


RIGHT OF ACTION. The right to bring 
suit; a legal right to maintain an action, 
growing out of a given transaction or state 
of facts and based thereon. Hibbard v. 
Clark, 56 N. H. 155, 22 Am. Rep. 442; Web- 
ster v. County Com’rs, 63 Me. 29; Elmo v. 
James (Tex. Civ. App.) 282 S. W. 835, 839; 
Elliott v. Chicago, M. & St. P. Ry. Co., 35 S. 
D. 57; 150 N. W. 777, 779; Davis v. Clark 
(Tex. Civ. App.) 271 S. W. 190, 192; Chandler 
v. Nathans (C. C. A.) 6 F.(2d) 725, 728; Pick- 
ett v. Ruickoldt, 101 A. 82, 83, 91 Conn. 680; 
Hartigan v. Casualty Co. of America, 167 'N.. 
Y. S. 645, 647, 180 App. Div. 193. 

By the old writers, “right of action” is- 
commonly used to denote that a person has 
lost a right of entry, and has nothing but a 
right of action left. Co. Litt. 3630. 


RIGHT OF DISCUSSION. In Scotch law. 
The right which the cautioner (surety) has- 
to insist that the creditor shall do his best to 
compel the performance of the contract by 
the principal debtor, before he shall be called 
upon. 1 Bell, Comm. 347, 


RIGHT OF DIVISION. In Scotch law. The 
right which each of several cautioners (sure- 
ties) has to refuse to answer for more than 
his own share of the debt. To entitle the cau- 
tioner to this right the other cautioners must 
be solvent, and there must be no words in 


“the bond to exclude it. 1 Bell, Comm. 34T., 


RIGHT OF ENTRY. A right of entry is the 


‘yight of taking or resuming possession. of 
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land by entering on it in a peaceable man- 
ner. 


RIGHT OF HABITATION. In Louisiana. 
‘The right to occupy another man’s house as 
a dwelling, without paying rent or other com- 
pensation. Civ. Code La. art. 627. 


RIGHT OF POSSESSION. The right to pos- 
session which may reside in one man, while 
-another has the actual possession, being the 
right to enter and turn out such actual occu- 
pant; e. g., the right of a disseisee. An ap- 
parent right of possession is one which may 
be defeated by a better; an actual right of 
possession, one which will stand the test 
against all opponents. 2 Bl. Comm. 196; Ca- 
hill v. Pine Creek Oil Co., 38 OKI. 568, 134 P. 
64, 65. 


RIGHT OF PROPERTY. The mere right of 
property in land; the abstract right which 
remains to the owner after he has lost the 
right of possession, and to recover which the 
writ of right was given. United with posses- 
‘sion, and the right of possession, this right 
constitutes a complete title to lands, tene- 
ments, and hereditaments. 2 Bl. Comm. 197. 


‘RIGHT OF REDEMPTION. The right to 
disincumber property or to free it from a 
claim or lien; specifically, the right (grant- 
‘ed by statute only) to free property from the 
incumbrance of a foreclosure or other judi- 
-cial sale, or to recover the title passing there- 
by, by paying what is due, with interest, 
«costs, ete. Not to be confounded with the 
“equity of redemption,” which exists inde- 
pendently of statute but must be exercised 
pefore sale. See Mayer v. Farmers’ Bank, 44 
Jowa, 216; Millett v. Mullen, 95 Me. 400, 49 
A. 871; Case v. Spelter Co., 62 Kan. 69, 61 
P. 406; Banking Corp. of Montana v. Hein, 
52 Mont. 238, 156 P. 1085, 1086; Wissmath 
Packing Co. v. Mississippi River Power Co., 
179 Iowa, 1309, 162 N. W. 846, 850, L. R. A. 
1917F, 790; Brown v. Timmons, 79 Mont. 
246, 256 P. 176, 178, 57 A. L. R. 1122; West- 
ern Land & Cattle Co. v. National Bank of 
Arizona at Phoenix, 28 Ariz, 270, 236 P. 725, 
726. 


RIGHT OF RELIEF. In Scotch law. The 
right of a cautioner (surety) to demand re- 
imbursement from the principal debtor when 
he has been compelled to pay the debt. 1 
Bell, Comm. 347. 


RIGHT OF REPRESENTATION AND PER- 
FORMANCE. By the acts 3 & 4 Wm. IV. c 
15, and 5 & 6 Vict. c. 45, the author of a 
play, opera, or musical composition, or his 
assignee, has the sole right of representing 
or causing it to be represented in public at 
any place in the British dominions during 
the same period as the copyright in the work 
exists. The right is distinct from the copy- 
right, and requires to be separately regis- 
tered. Sweet. ' 


RIGHT TO BEGIN 


RIGHT OF SEARCH. In international law. 
The right of one vessel, on the high seas, to 
stop a vessel of another nationality and exam- 
ine her papers and (in some cases) her cargo. 
Thus, in time of war, a vessel of either bel- 
ligerent has the right to search a neutral 
ship, encountered at sea, to ascertain wheth- 
er the latter is carrying contraband goods. 


RIGHT OF WAY. The right of passage or 
of way is a servitude imposed by law or by 
convention, and by virtue of which one has a 
right to pass on foot, or horseback, or in a 
vehicle, to drive beasts of burden or carts, 
through the estate of another. When this 
servitude results from the law, the exercise 
of it is confined to the wants of the person 
who has it. When it is the result of a con- 
tract, its extent and the mode of using it is 
regulated by the contract. Civ. Code La. art. 
722. 


“Right of way,” in its strict meaning, is the right 
of passage over another man’s ground; and in its 
legal and generally accepted meaning, in reference 
to a railway, it is a mere easement in the lands of 
others, obtained by lawful condemnation to public 
use or by purchase, It would be using the term in 
an unusual sense, by applying it to an absolute pur- 
chase of the fee-simple of lands to be used for a rail- 
way or any other kind of a way. Williams v. West- 
ern Union Ry. Co., 50 Wis. 76, 5 N. W. 482. And 
see Kripp v. Curtis, 71 Cal. 62, 11 P. 879; Johnson 
v. Lewis, 47 Ark. 66, 2 S. W. 329; Bodfish v. Bod- 
fish, 105 Mass. 317; New Mexico v. United States 
Trust Co., 19 S. Ct, 128, 172 U. S. 171, 43 L. Ed. 407; 
Stuyvesant v. Woodruff, 21 N, J. Law, 136, 57 Am. 
Dec. 156, , 

“Right of way” has a twofold significance, being 
sometimes used to mean the mere intangible right 
to cross, a right of crossing, a right of way, and 
soften used to otherwise indicate that strip of land 
which a railroad appropriates to its own use, and 
upon which it builds its roadbed. Marion, B. & E. 
Traction Co. v. Simmons, 180 Ind. 289, 102 N. E. 182; 
Knox v. Louisiana Ry. & Nav. Co., 157 La. 602, 102 
So. 685, 687; Atlanta, B. & A. Ry. Co. v. Coffee 
County, 152 Ga. 482, 110 S$. E, 214, 215; Wilson v. 
Pacific Electric Ry. Co., 176 Cal. 248, 168 P. 128, 
130; Chicago, B. & Q. R. Co. v. Box Butte County, 
99 Neb. 208, 155 N. W. 881, 884, Ann. Cas. 1918D, 1037; 
Northern Pac. Ry. Co. v. Brogan, 52 Mont. 461, 158 
P. 820, 821; Illinois Cent. R. Co. v. Taylor, 164 Ky, 
150, 175 S. W. 26, 28. . 

The “right of way” is a space of conventional 
width for one or more railroad tracks, while a 
“railroad yard’? might be extended indefinitely. 
City of New York v. New York & H. R, Co. (Sup.) 
169 N. Y. 5. 12, 14. 


RIGHT PATENT. An obsolete writ, which 
wos brought for lands and tenements, and 
not for an advowson, or common, and lay 
only for an estate in fee-simple, and not for 
him who had a lesser estate; as tenant in 
tail, tenant in frank marriage, or tenant for 
life. Fitzh. Nat. Brev. 1. 


RIGHT TO BEGIN. On the hearing or trial 
of a cause, or the argument of a demurrer, 
petition, etc., the right to begin is the right 
of first addressing the court or jury. The 


RIGHT TO REDEEM 


right to begin is frequently of importance, as 
the counsel who begins has also the right of 
replying or having the last word after the 
counsel on the opposite side has addressed 
the court or jury. Sweet. 


RIGHT TO REDEEM. The term “right of 
redemption,” or “right to redeem,” is famil- 
iarly used to describe the estate of the debt- 
or when under mortgage, to be sold at: auc 
tion, in contradistinction to an absolute es- 
tate, to be set off by appraisement. It would 
be more consonant to the legal character of 
this interest to call it the “debtor’s estate 
subject to mortgage.” White v. Whitney, 3 
Metc. (Mass.) 86. 


RIGHT, WRIT OF. A procedure for the re- 
covery of real property after not more than 
sixty years’ adverse possession; the high- 
est writ in the law, sometimes called, to dis- 
tinguish it from others of the droitural class, 
the “writ of right proper.” Abolished by 3 
& 4 Wm. IV. c. 27. 3 Steph. Comm. 392, 


RIGHTS OF PERSONS. Rights which con- 
cern and are annexed to the persons of men. 
1 Bl. Comm. 122. 


RIGHTS OF THINGS. Such as a man may 
acquire over external objects, or things un- 
connected with his person. 1 Bl. Comm. 122, 


RIGHTS, PETITION OF. See Petition. 


RIGOR JURIS. Lat. Strictness of law. 
Latch, 150, Distinguished from gretia cu- 
rie, favor of the court. 


RIGOR MORTIS. In medical jurisprudence: 
Cadaveric rigidity; a rigidity or stiffening 
of the muscular tissue and joints of the body, 
which sets in at a greater or less interval 
after death, but usually within a few hours, 
and which is one of the recognized tests of 
death. 


RING. A clique; an exclusive combination 
of persons for illegitimate or selfish purpos- 
es; as to control elections or political affairs, 
distribute offices, obtain contracts, control 
the market or the stock-exchange, ete. 
Schomberg v. Walker, 182 Cal. 224, 64 Pac. 
290, 


.RING-DROPPING. A trick variously prac- 
ticed. One mode is as follows, the circum- 
stances being taken from 2 Hast, P. C. 678: 
The prisoner, with accomplices, being with 
their victim, pretend to find a ring wrapped 
in paper, appearing to be a jeweler’s receipt 
for a “rich. brilliant diamond. ring.” ‘They 
offer to leave the ring with the victim if he 
will deposit some money and his watch as a 
security. He lays down his watch and mon- 
ey, is beckoned out of the room by one of the 
confederates, while the others take away his 
watch, ete, This is a larceny. 
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In Criminal Law 


A’ phrase applied in England to a trick 
frequently practised in committing larcenies. 
It is difficult to define it; it will be sufficiently 
exemplified by the following cases. The pris- 
oner, with some accomplices, being in com- 
pany with the prosecutor, pretended to find 
a valuable ring wrapped up in a paper, ap- 
pearing to be a jeweller’s receipt for “a rich 
brilliant diamond ring.” They offered to 
leave the ring with the prosecutor if he would 
deposit some money and his watch as a securi- 
ty. The prosecutor, having accordingly laid 
down his watch and money on a table, was 
beckoned out of the room by one of the 
confederates, while the others took away his 
watch and money. This was held to amount 
to a larceny; 1 Leach 273. In another case, 
under similar circumstances, the prisoner 
procured from the prosecutor twenty guineas, 
promising to return them the next morning, 
and leaving the false jewel with him. This 
was also held to be larceny; 1 Leach 314; 
2 Hast, Pl. Cr. 679. 


RINGING UP. A custom among commission 
merchants and brokers (not unlike the clear- 
ing-house system) by which they exchange 
contracts for sale against contracts for pur- 
chase, or reciprocally cancel such contracts, 
adjust differences of price between them- 
selves, and surrender margins. See Ward v. 
Vosburgh (C. C.) 31 F. 12; Williar v. Irwin, 
80 Fed. Cas. 38; Pardridge v. Cutler, 68 Ill. 
App. 573; Samuels v. Oliver, 130 Tl. 73, 22 
N. E. 499; U. S. v, New York Coffee & Sugar 
Exchange, 263 U. S. 611, 44 S. Ct. 225, 226, 
68 L. Ed. 475. 


RINGS, GIVING. In English practice. A 
custom observed by serjeants at law, on 
being called to that degree or order. The 
rings are given to the judges, and bear cer- 
tain mottoes, selected by the serjeant about 
to take the degree. Brown. 


RIOT. In criminal law. A tumultuous dis- 
turbance of the peace by three persons or 
more, assembling together of their own au- 
thority, with an intent mutually to assist 
each other against any who shall oppose 
them, in the execution of some enterprise of 
a private nature, and afterwards actually 
executing the same in a violent and turbulent 
manner, to the terror of the people, whether 
the act intended were of itself lawful or un- 
lawful. Hawk, P. C. c. 65, § 1. And see 
State v. Stalcup, 23 N. ©. 30, 35 Am. Dec. 
732; Dixon v. State, 105 Ga. 787, 31 8. E. 
750; State v. Brazil, Rice (S. C.) 260; Mar- 
shall v. Buffalo, 50 App. Div. 149, 64 N. Y. 
S. 411; Aron v. Wausau, 98 Wis. 592, 74 
N. W. 354, 40 L. R. A. 733; Lycoming F. Ins. 
Co. v. Schwenk, 95 Pa. 98, 40 Am. Rep. 629; 
Casteel v. State, 13 Okl.Cr. 19, 161 P. 330; 
Koska v. Kansas City, 123 Kan. 362, 255 P. 
57, 58;. See Taylor v. State, 8 Ga. App. 241, 
68 S. E. 945; Lewis v. State, 2-Ga. App. 659, 
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58 S. E. 1070; Walker v. State, 17 Ga. App. 
525, 87 S. ©. 711; Perkins v. State, 35 
Okl. Cr. 279, 250 P. 544, 546, 49 A. L. R. 
1129; Kirshenbaum v. Massachusetts Bond- 
ing & Insurance Co., 107 Neb..368, 186 N. W. 
325, 326, 

When three or more persons together, and 
in a violent or tumultuous manner, assemble 
together to do an unlawful act, or together 
do a lawful act in an unlawful, violent, or 
tumultuous manner, to the disturbance of 
others, they are guilty of a riot. Rev. Cede 
Iowa 1880, § 4067 (Code 1931, § 13340). 

Any use of force or violence, disturbing 
the public peace, or any threat to use such 
force or violence, if accompanied by imme- 
diate power of execution, by two or more 
persons acting together, and without authori- 
ty of law, is a.riot. Pen. Code Cal. § 404. 


RIOT ACT. A celebrated English statute, 
which provides that, if any twelve persons or 
more are unlawfully assembled and disturbing 
the peace, any sheriff, under-sheriff, justice of 
the peace, or mayor may, by proclamation, 
command them to disperse, (which is familiar- 
ly called “reading the riot act,’’) and that 
if they refuse to obey, and remain together 
for the space of one hour after such proclama- 
tion, they are all guilty of felony, The act 
is 1 Geo. I, St. 2,¢ 5. 


RIOTOSE. L. Lat. Riotously.. A formal 
and essential word in old indictments for 
riots. 2 Strange, 834. 


RIOTOUS ASSEMBLY. In English criminal 
law. The unlawful assembling of twelve per- 
sons or more, to the disturbance of the peace, 
and not dispersing upon proclamation. 4 BI. 
Comm. 142; 4 Steph. Comm. 273. And see 
Madisonville v. Bishop, 113 Ky. 106, 67 8. 
W. 269, 57 L. R. A. 180; Blakeman v. City 
of Wichita, 93 Kan. 444, 144 P. 816, L. R. A. 
1915C, 578, Ann. Cas. 1915D, 188. 


RIOTOUSLY. A technical word, properly 
used in indictments for riot. It of itself im- 
plies force and violence. 2 Chit. Crim. Law, 
489. 


RIPA. Lat. The banks of a river, or the 
place beyond which the waters do not in 
their natural course overflow. 


RIPARIA. A medieval Latin word, which 
Lord Coke takes to mean water running be- 
tween two banks; in other places it is ren- 
` dered “bank.” 


RIPARIAN. Belonging or relating to the 
bank of a river; of or on the bank. Land 
lying beyond the natural watershed of a 
stream is nòt “riparian.” Bathgate v, Ir- 
vine, 126 Cal. 135, 58 P. 442, 77 Am. St. 
Rep. 158. . The term is sometimes used as re- 
lating to the shore of the sea or other tidal 
water, or of a lake or other considerable 
body of water not having the character of a 
water-course. But this is not.accurate. The 


RIPARIAN WATER 


proper word to be employed in such connec- 
tions is “littoral.” See Com. v. Roxbury, 9 
Gray (Mass.) 521, note. Rome Ry. & Light 
Co. v. Loeb, 141 Ga. 202, 80 8, E. 785, 787, Ann. 
Cas. 1915C, 1028; Herminghaus v. Southern 
California Edison Co., 120 Okl. 301, 252 P. 
607, 611; Matagorda Canal Co. v. Markham 
Irr. Co. (Tex. Civ. App.) 154 S. W. 1176, 1180; 
Town of Gordonsville v. Zinn, 129 Va. 542, 
106 S. E. 508, 513, 14 A. L. R. 318. 


RIPARIAN NATIONS. In international law. 
Those who possess opposite banks or different 
parts of banks of one and the same river. 


RIPARIAN OWNER. A riparian proprietor ; 
one who owns land on the bank of a river. 
Kraver v. Smith, 164 Ky. 674, 177 S. W. 286, 
291; Martin v. Busch, 93 Fla. 535, 112 So. 
274, 287; In re West 205th St. in City of 
New York, 240 N.. Y. 68, 147 N. E. 361. 862; 
Portland Sebago Ice Co. v. Phinney, 117 Me. 
153, 103 A, 150, 152; In re Judicial Ditch 
Proceeding No. 15 of Faribault County, 140 
Minn. 233, 167 N. W. 1042, 1043; Rome Ry. 
& Light Co. v. Loeb, 141 Ga. 202, 80 S. E. 785, 
787, Ann, Cas. 1915C, 1023; Mettler v. Ames 
Realty Co., 61 Mont. 152, 201 P. 702, 703. 


RIPARIAN PROPRIETOR. An owner of 
land, . bounded generally upon a stream of 
water, and as such having a qualified prop- 
erty in the soil to the thread of the stream 
with the privileges annexed thereto by law. 
Bardwell v. Ames, 22 Pick. (Mass.) 355; 
Potomac Steamboat Co. v. Upper Potomae 
Steamboat Co., 109 U. S. 672, 3 S. Ct. 445, 
27 L. Ed. 1070; Gough v v. Bell, 22 N. J. Law, 
464. 


RIPARIAN RIGHTS. The rights of the own- 
ers of lands on the banks of watercourses, 
relating to the water, its use, ownership. of ` 
soil under the stream, accretions, etc. See 
Yates v. Milwaukee, 10 Wall. 497, 19 L. Ed. 
984; Mobile Transp. Co. v. Mobile, 128 Ala. 
335, 30 So, 645, 64 L. R. A. 333, 86 Am. St. 
Rep. 143; McCarthy v. Murphy, 119 Wis. 
159, 96 N. W. 531; Spring Valley Water Co. 
y. Alameda County, 24 Cal. App. 278, 141 P. 
38, 39; Rasmussen v. Walker Warehouse Co., 
68 Or..316, 186 P. 661, 665; Rome Ry. & 
Light Co. v. Loeb, 141.Ga. 202, 80 S. E. 785, 
787, Ann. Cas. 1915C, 1023; Hanson v. 
Thornton, 91 Or. 585, 179 P. 494, 496; Unit- 
ed Paper Board Co. v. Iroquois Pulp & Paper 
Co., 226 N. Y. 38, 123 N. E. 200, 202; Hill 
v. Newell, 86 Wash. 227, 149 P. 951, 952; 
City of Philadelphia v. Commonwealth, 284 
Pa, 225, 130 A. 491, 493; Fall River Valley 
Irr. Dist. v. Mt. Shasta Power Corporation, 
202 Cal. 56, 259 P. 444, 448, 56 A. L. R. 264. 


RIPARIAN WATER. Water which is below 
the highest line of normal flow of the river, 
or stream, as distinguished from flood water. 
Parker v. El Paso County Water Improve- 
ment Dist. No. 1, 297°S. W. 737, 743, 116 Tex. 
631; Humphreys-Mexia Co. v. Arseneaux, 


` 


RIPARIAN WATER 


116 Tex. 603, 297 S. W. 225, 229, 53 A. L. 
R. 1147; Motl v. Boyd, 116 Tex. 82, 286 8S. 
W. 458, 468. 


Riparum usus publicus est jure gentium, sicut 
ipsius fluminis. The use of river-banks is by 
the law of nations public, like that of the 
stream itself. Dig. 1, 8, 5, pr.; Fleta, 1, 3, 
c. 1, § 5. 


RIPE. A suit is said to be “ripe for judg- 
ment” when it is so far advanced, by verdict, 
default, confession, the determination of all 
pending motions, or other disposition of pre- 
liminary or disputed matters, that nothing 
remains for the court but to render the ap- 
propriate judgment. See Hosmer v. Hoitt, 
161 Mass. 173, 36 N. E. 885; Lynn Gas & 
Electric Co. v. Creditors’ Nat. Clearing 
House, 237 Mass. 505, 180 N. E. 111, 112. 


RIPTOWELL, or REAPTOWEL. A gratuity 
or reward given to tenants after they had 
reaped their lord’s corn, or done other cus- 
tomary duties. Cowell. 


RIPUARIAN LAW. An ancient code of laws 
by which the Ripuarii, a tribe of Franks who 
occupied the country upon the Rhine, the 
Meuse, and the Scheldt, were governed. They 
were first reduced to writing by Theodoric, 
king of Austrasia, and completed by Dago- 
bert. Spelman. 


RIPUARIAN PROPRIETORS. Owners of 
lands bounded by a river or watercourse. 


RISCUS. I. Lat. In the civil law, A chest 
for the keeping of clothing. Calvin. 


RISING OF COURT. Properly the final ad- 
journment of the court for the term, though 
the term is also sometimes used to express 
the cessation of judicial business for the day 
or for a recess; it is the opposite of “sitting” 
or “session.” See Staté v. Weaver, 11 Neb. 
163, 8 N. W. 385. 


RISK. .In insurance law; the danger or 
_ hazard of a loss of the property insured; the 
casualty contemplated in a contract of insur- 
ance; the degree of hazard; and, colloquial- 
ly, the specific house, factory, ship, etc., cov- 
ered by the policy. People ex rel. Daily Cred- 
it Service Corporation v. May, 147 N. Y. S. 
487, 489, 162 App. Div. 215. 


Obvious Risk 
See Obvious. 


: Risks of Navigation 

It is held that this term is not the equiva- 
lent of “perils of navigation,” but is of more 
comprehensive import than the latter, Pitch- 
er v. Hennessey, 48 N. Y. 419. 


RISTOURNE. Fr. In insurance law; the 
dissolution of a policy or contract of insur- 
ance for any cause. Emerig. Traité des As- 
sur. c. 16, 


RITE. Lat. Duly and formally; 
properly; technically, 


legally; 
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RIVAGE. 
In French Law 


The shore, as of the sea. 


In English Law 


A toll anciently paid to the crown for the 
passage of boats or vessels on certain rivers. 
Cowell. 


RIVEARE. To have the liberty of a river 
for fishing and fowling. Cowell. 


RIVER. A natural stream of water, of 
greater volume than a creek or rivulet, flow- 
ing in a more or less permanent bed or chan- 
nel, between defined banks or walls, with a 
current which may either be continuous in 
one direction or affected by the ebb and flow 
of the tide. See Howard v. Ingersoll, 13 
How. 391, 14 L. Ed. 189; Alabama v. Georgia, 
23 How. 518, 16 L. Ed. 556; The Garden 
City (D. C.) 26 F. 772; Berlin Mills Co. v. 
Wentworth’s Location, 60 N. H. 156; Dudden. 
v. Guardians of Clutton Union, 1 Hurl. & N. 
627; Chamberlain v. Hemingway, 63 Conn. 
1, 27 A. 239, 22 L. R. A. 45, 88 Am. St. Rep. 
330; State v. Richardson, 140 La. 329, 72 
So. 984, 987; Motl v. Boyd, 116 Tex. 82, 286 
S. W. 458, 467. 

Rivers are public or private; and of pub- 
lic rivers some are navigable and others not. 
The common-law distinction is that naviga- 
ble rivers are those only wherein the tide 
ebbs and flows. But, in familiar usage, any 
river is navigable which affords passage to 
ships and vessels, irrespective of its being 


. affected by the tide. 


Public River 


A river where there is a common naviga- 
tion exercised; otherwise called a “naviga- 
ble river.” 1 Crabb, Real Prop. p. 111, § 106. 


RIXA. Lat. In the civil law. A quarrel; 
a strife of words, Calvin. 


RIXATRIX. In old English law. A scold; 
a scolding or quarrelsome woman. 4 BI. 
Comm. 168. 


ROAD. A highway; an open way or public 
passage; a line of travel or communication 
extending from one town or place to another ; 
a strip of land appropriated and used for 
purposes of travel and communication be- 
tween different places. See Stokes v. Scott 
County, 10 Iowa, 175; Com, v. Gammons; 
23 Pick. (Mass.) 202; Hutson v. New York, 
5 Sandf. (N. Y.) 812; Stedman v. South- 
bridge, 17 Pick. (Mass.) 164; Horner v. State, 
49 Md. 283; Northwestern Tel. Exch. Co. 
v. Minneapolis, 81 Minn. 140, 86 N. W. 69, 53 
L. R. A. 175; Hart v. Town of Red Cedar, 
63 Wis. 634, 24 N. W.: 410; City of Mobile 
v. Harker, 204 Ala. 26, 85 So. 425, 427; 
Barber Asphalt Paving Co. v. Headley Good 
Roads Co. (D. O.) 283 F. 236, 287; Smith 
y. Clemmons, 216 Ala. 52, 112 So, 442, 443; 
Shannon v. Martin, 164 Ga, 872, 189 S. E. 
671, 672, 54 A.. L. R. 1246; San Francisco- 
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-Oakland Terminal Rys. v. Alameda County, 
‘66 Cal. App. 77, 225 P. 304, 305. 


In Maritime Law 


An open passage of the sea that receives 
‘its denomination commonly from some part 
‘adjacent, which, though it lie out at sea, 
yet, in respect of the situation of the land 
adjacent, and the depth and wideness of the 
place, is a safe place for the common riding 
or anchoring of ships; aS Dover road, Kirk- 
ley road, ete. Hale de Jure Mar. pt. 2, c. 2; 
The Cuzco (D. C.) 225 F. 169, 176. 


In General 


—Law of the road. See Law. 


—Private road. This term has various mean- 
‘ings: (1) A road, the soil of which belongs 
to the owner of the land which it traverses, 
but which is burdened with a right of way. 
Morgan v. Livingston, 6 Mart. O. S. (La.) 231. 
(2) A neighborhood way, not commonly used 
‘by others than the people of the neighbor- 
hood, though it may be used by any one hav- 
ing occasion. State v. Mobley, 1 McMul. (S. 
C.) 44. (8) A road intended for the use of 
one or more private individuals, and not 
wanted nor intended for general public use, 
which may be opened across the lands of oth- 
er persons by statutory authority in some 
states. Witham v. Osburn, 4-Or. 318, 18 Am. 
Rep. 287; Sherman v. Buick, 32 Cal. 252, 91 
Am. Dec. 577; Madera County v. Raymond 
Granite Co., 189 Cal. 128, 72 P. 915. (4) A 
road which is only open for the benefit of 
certain individuals to go from and to their 
homes for the service of their lands and for 
the use of some estates exclusively. Civ. 
Code La. art, 706. 


—Public road. A highway; a road or way 
established and adopted (or accepted as a 
dedication) by the proper authorities for the 
use of the general public, and over which 
every person has a right to pass and to use 
it for all purposes of travel or transportation 
to which it is adapted and devoted. Cincin- 
nati R. Co. v. Com, 80 Ky. 138; Shelby 
County v. Castetter, T Ind. App. 309, 33 N. 
E. 986; Abbott v. Duluth (C. C.) 104 F. 837; 
Heninger v. Peery, 102 Va. 896, 47 S. E. 1013; 
Rankin v. Noel (Tex. Civ. App) 185 S. W. 
883, 885; Trent v. Norfolk & W. Ry. Co., 
167 Ky. 319, 180 S. W. 792, 794; Trammell 
v. Bradford, 198 Ala. 513, 73 So, 894, 895; 
Sumner County v. Interurban Transp. Co., 
141 Tenn. 498, 213 S. W. 412, 5 A. L. R. 765; 
Williams v. Main Island Creek Coal Co., 83 
W. Va. 464, 98 S. E. 511, 512; Bradford v. 
Moseley (Tex. Com. App.) 223 S. W. 171, 
173; State ex rel. Clay County v. Hack- 
mann, 270 Mo. 658, 195 S. W. 706, 708; 
Schier v. State, 96 Ohio St. 245, 117 N. E. 
229. 


—Road districts. Public or guasi municipal 
corporations organized or authorized by stat- 
utory authority in many of the states for the 


-ber, 


“ROBBERY 


Special purpose of establishing, maintaining, 


and caring for public roads and highways 
within their limits, sometimes invested with 
powers of local taxation, and generally hav- 
ing elective officers styled “overseers” or 
“eommissioners” of roads, See Farmer v. 
Myles, 106 La. 333, 30 So. 858; San Ber- 
nardino County v. Southern Pac. R. Co., 187 
Cal. 659, 70 P. 782; Madden v. Lancaster 
County, 65 F. 191, 12 ©. C. A. 566. 


—Road tax. A tax for the maintenance and 
repair of the publie roads within the par- 
ticular jurisdiction, levied either in money or 
in the form of so many days’ labor on the 
public roads exacted of all the inhabitants 
of the district. See Lewin v. State, 77 Ala. 
46. 


ROADSTEAD. In maritime law. A known 
general station for ships, notoriously used as 
such, and distinguished by the name; and 
not any spot where an anchor will find bot- 
tom and fix itself. 1 C. Rob. Adm. 282. 


ROBBATOR. In old English law. A rob- 
Robbatores et burglatores, robbers and 


burglars. Bract. fol. 1150. 


ROBBER. One who commits a robbery. 
The term is not in law synonymous with 
“thief,” but applies only to one who steals 
with force or open violence, See De Roths- 
child v. Royal Mail Steam Packet Co., 7 
Exch. 742; The Manitoba (D. C.) 104 F. 151. 


ROBBERY. Robbery is the felonious taking 
of personal property in the possession of an- 
other, from his person or immediate pres- 
ence, and against his will, accomplished by 
nieans of force or fear. Pen. Code Cal. § 211; 
1 Hawk. P. C. 25; 4 Bl Comm. 243; Unit- 
ed States v, Jones, 3 Wash. ©. C. 209, Fed. 
Cas. No. 15,494; Seymour v. State, 15 Ind. 
288; McDaniel v. State, 16 Miss. 401, 47 Am. 
Dec. 93; State v. Parker, 262 Mo. 169, 170 
S. W. 1121, 1123, L. R. A. 1915C, 121; State 
v. Wilson, 186 La. 345, 67 So. 26,27; Howard 
v. Commonwealth, 198 Ky. 453, 248 S. W. 
1059, 1060; Ward v. State, 34 Okl. Cr. 296, 
246 P. 664; Butts v. Commonwealth, 145 Va. 
800, 133 S. E. 764, 767; People v. Jones, 290 
IN. 608, 125 N. E., 256, 257, 8 A. L. R. 357; 
State v. Turco, 99 N. J. Law, 96, 122 A. 844, 
846; Deal v. U. S, 47 S. Ct. 618, 615, 274 
U. S. 277, T1 L. Ed. 1045; State v. Roselli, 
108 Kan. 33, 198 P. 195, 198; Franklin v. 
Brown, 73 W. Va. 727, 81 8. E. 405, L. R. 
A. 1915C, 557; Parks v. State, 21 Ala. App. 
177, 106 So. 218, 219; Douglass v. State, 21 
Ala. App. 289, 107 So. 791, 798; Montsdoca ` 
v. State, 84 Fla. 82, 93 So. 157, 158, 27 A. 
L. R. 1291; State v. Casto, 120 Wash. 557, 
207 P. 952; Duluth St. Ry. Co. v. Fidelity 
& Deposit Co. of Maryland, 136 Minn, 299, 
161 N. W. 595, L. R. A. 1917D, 684: Penal 
Code 1910, § 148. Bowen v. State, 16 Ga. 
App. 110, 84 8. E. 730, 732; Johnson v. State, 
24 Okl. Cr. 326, 218 P. 179, 181; Armstrong 


ROBBERY 


v. Commonwealth, 190 Ky. 217, 227 S. W. 
162, 163; Robards v. State, 37 OKL. Cr. 371, 
259 P. 166, 168. ` 

Robbery is the wrongful, fraudulent, and 
violent taking of money, goods, or chattels, 
from the person of another by force or in- 
timidation, without the consent of the own- 
er. Code Ga. 1882, § 4889 (Pen. Code 1910, 
§ 148). , 

Robbery is where a person, either with 
violence or with threats of injury, and put- 
ting the person robbed in fear, takes and 
carries away a thing which is on the body, 
or in the immediate presence of the person 
from whom it is taken, under such ‘circum- 
stances thaf, in the absence of violence or 
threats, the act committed would be a theft. 
Steph, Crim. Dig. 208; 2 Russ. Crimes, 78. 
And see, further, State v. Osborne, 116 Iowa, 
479, 89 N. W. 1077; In re Coffey, 123 Cal. 
522, 56 P. 448; Matthews v. State, 4 Ohio 
St. 540; Benson y. McMahon, 127 U. 8. 457, 
8 S. Ct. 1240, 82 L. Ed. 234; State v. McGin- 
nis, 158 Mo. 105, 59 S. W. 88; State v. Burke, 
73 N. C. 87; Reardon v. State, 4 Tex. App. 
610; Houston v. Com., 87 Va. 257, 12 S. E. 
385; Thomas v. State, 91 Ala. 34, 9 So. 81; 
Hickey v. State, 23 Ind. 22. 


Highway Robbery 


In criminal law. The crime of robbery 
committed upon or near a’ public highway. 
State v, Brown, 113 N. C. 645, 18 S. E. 51; 
Anderson v. Hartford Accident & Indemnity 
Co., 77 Cal. App. 641, 247 P. 507, 510. The 
felonious and forcible taking of property from 
the person of another on a highway. State 
v. Holt, 192 N. C. 490, 185 S. E. 324, 325. 
“Highway robbery” differs from robbery in 
general only in the place where it is com- 
mitted. Robbery by holdup originally ap- 
plied to the stopping and robbery of traveling 
parties, but the term has acquired a broader 
meaning. It has come to be applied to rob- 
bery in general, by the use of force or putting 
in fear. Duluth St. Ry. Co. v. Fidelity & De- 
posit Co. of Maryland, 136 Minn. 299, 161 N. 
W. 595, 596, L. R. A. 1917D, 684. In England, 
by St. 23 Hen. VIII. c. 1, this was made 
felony without benefit of clergy, while rob- 
bery committed elsewhere was less severely 
punished, The distinction was abolished by 
St.3 & 4 W. & M. c. 9, and in this country it 
has never prevailed generally. 


ROBE. Fr. A word anciently used by sail- 
ors for the cargo of a ship. The Italian 
“roba” had the samé meaning. 


RCOBERDSMEN. In old English law. Per- 
sons who, in the reign of Richard I., com- 
mitted great outrages on the borders of Eng- 

land and Scotland. Said to have been the 
followers of Robert Hood, or Robin Hood. 
4 Bl. Comm. 246. i 


ROD. A lineal measure of sixteen feet and 
a half, otherwise called a “perch.” 
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ROD KNIGHTS. In feudal law. Certain 
servitors who held their land by serving their 
lords on horseback. Cowell. 


ROGARE. Lat. In Roman law. To ask or 
solicit. Rogare legem, to ask for the adoption 
of a law, i. e., to propose it for enactment, 
to bring in a bill. In a derivative sense, to 
vote for a law so proposed; to adopt or 
enact it. 


ROGATIO. Lat. In Roman law. An asking 
for alaw; a proposal of a law for adoption or 
passage. Derivatively, a law passed by such 
a form, . 


ROGATIO TESTIUM, in making a nuncupa- 
tive will, is where the testator formally calls 
upon the persons present to bear witness that 
he has declared his will. Williams’ Ex’rs, 
116; Browne, Prob. Pr. 59. ° 


ROGATION WEEK. In English ecclesiasti- 
cal law. The second week before Whit- 
sunday, thus called from three fasts observed 
therein, the Monday, Tuesday, and Wednes- 
day, called “Rogation days,” because of the 
extraordinary prayers then made for the 
fruits of the earth, or as a preparation for 
the devotion of Holy Thursday. Wharton. 


Rogationes, questiones, et positiones debent 
esse simplices. Hob. 143. Demands, ques- 
tions, and claims ought to be simple. 


ROGATOR. Lat. In Roman law, The pro- 
poser of a law or rogation. 


ROGATORY LETTERS. A commission from 
one judge to another requesting him to ex- 
amine a witness. See Letter. 


ROGO. Lat. In Roman law. I ask; I re- 
quest. A precatory expression often used in 
wills. Dig. 30, 108, 13, 14. 


ROGUE. In English criminal law. An idle 
and disorderly person; a trickster; a wand- 
ering beggar; a vagrant or vagabond. 4 BI. 
Comm. 169. 


ROLE D’EQUIPAGE. In French mercantile 
law. The list of a ship's crew; a muster roll. 


ROLL, n. A schedule of parchment which 
may be turned up with the hand in the form 
of a pipe or tube. Jacob. 

A schedule or sheet of parchment on which 
legal proceedings are.entered, Thus, in Eng- 
lish practice, the roll of parchment on which 
the issue is entered is termed the “issue roll.” 
So the rolls of a manor, wherein the names, 
rents, and services of the tenants are copied 
and enrolled, are termed the “court rolls.” 
There are also various other rolls; as those 
which contain, the records of the court of 
chancery, those which contain the registers 
of the proceedings of old parliaments, called 
“rolls of parliament,” etc. Brown, 

In English practice, there were formerly a 
great variety of these rolls, appropriated to 
the different. proceedings; such as the war- 
rant of:atiorney roll, the. process roll, the 
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recognizance roll, the tmpariance roll, the 
plea roll, the issue roll, the judgment roll, the 
scire facias roll, and the roll of proceedings on 
writs of error. 2 Tidd. Pr. 729, 730. 

In modern practice, the term is sometimes 
used to denote a record of the proceedings of 
a court or public office. Thus, the “judg- 
ment roll” is the file of records comprising 
the pleadings in a case, and all the other pro- 
ceedings up to the judgment, arranged. in 
order. In this sensé the use of the word has 
survived. its appropriateness; for such rec- 
ords are no longer prepared in the form of a 
rol. , 

Assessment Rol ` 


. In taxation, the list or roll of taxable per- 
sons and property, completed, verified, and 
deposited by the assessors. Bauk v. Genoa, 
28 Misc, 71, 59 N. Y. S. 829; Adams v. Bren- 
nan, 72 Miss. 894, 18 So. 482. 


Judgment Roll 
See supra. 
Master of the Rolls 
See Master. 
Oblate Rolls 
See that title. . 


Rolis of Parliament 


The manuscript registers of the proceed- 
ings of old parliaments; in these rolls are 
likewise a great many decisions of: difficult 
points of law, which were frequently, in 
former times, referred to the determination 
of this supreme court by the judges of both 
benches, etc. 


Rolls of the Exchequer 


There are several in this court relating to 
the reyenue of the country. 


Rolls of the Temple 


In English law. In each of the two Temples 
is a roll called the “calves-head roll,” wherein 
every bencher, barrister, and student is taxed 
yearly; also meals to the cook and other offi- 
cers of the houses, in consideration of a din- 
ner of calves-head, provided in Easter term. 
Orig. Jur. 199. 


Rolis Office of the Chancery 


In English law. An office in Chancery 
Lane, London, which contains rolls and rec- 
ords of the high court of chancery, the master 
whereof is the second person in the chancery, 
etc. The rolls court was there held, the mas- 
ter of the rolls sitting as judge; and that 
judge still sits there as a judge of the chan- 
cery division of the high court of justice. 
Wharton, 

Tax Roll 


A schedule or list of the persons and prop- 
erty subject to the payment of a particular 
tax, with the amounts severally due, prepared 
and authenticated in proper form to warrant 
the collecting officers to proceed with the en- 
forcement of the tax. Babcock v, Beaver 


ROMAN LAW 


Oreek Tp., 64 Mich. 601, 31 N. W. 423; Smith - 
v. Scully, 66 Kan. 139, 71 P. 249. 


ROLL, v. Torob. Lasecki v. State, 190 Wis. 
274, 208 N. W. 868, 869. 


ROLLING. En route; on way to destination ; 
in transit. Sales of goods are often made 
“rolling” f. o. b. a designated place. Vaccaro 
Bros. & Co, v. Farris, 92 W. Va. 655, 115 S. 
E. 880, 831. 


ROLLING STOCK. The portable or movable 
apparatus and machinery of a railroad, par- 
ticularly such as moves on the road, viz., en- 
gines, cars, tenders, coaches, and trucks, See 
Beardsley v. Ontario Bank, 81 Barb. (N. Y.) 
635; Ohio & M. R. Co. v. Weber, 96 Ill. 448; 
Pittsburgh, ete, R. Co. v. Backus, 154 U. 8. 
421, 14 8. Ct. 1114, 38 L. Ed. 1031; Great 
Northern Ry. Co. v. Flathead County, 61 
Mont. 263, 202 P. 198, 200; Black Diamond 
Coal Mining Co. v. Glover Mach. Works, 212 
Ala. 654, 103 So. 853, 854. 


ROLLING STOCK PROTECTION ACT. Thu 
act of 35 & 36 Vict. c€. 50, passed to protect 
the rolling stock of railways from distress 
or sale in certain cases. 


ROMA PEDITÆ. Lat. 
eled to Rome on foot. 


ROMAN CATHOLIC CHARITIES ACT. The 
statute 23 & 24 Vict. ce. 184, providing a 
method for enjoying estates given upon trust 
for Roman Catholics, but invalidated by rea- 
son of certain of the trusts being superstitious 
or otherwise illegal. 3 Steph. Comm. 76. 


ROMAN CATHOLIC CHURCH. The juristie 
personality of the Roman Catholic Church, 
with the right to sue and to take and hold 
property has been recognized by all systems 
of European law from the fourth century. 
It was formally recognized between Spain 
and the Papacy and by Spanish laws from the 
beginning of the settlements in the Indies, 
also by our treaty with Spain in 1898, where- 
by its property rights were solemnly safe- 
guarded; Municipality of Ponce v. Roman 
Catholic Church in Porto Rico, 210 U. S. 296, 
28 S. Ct. 787, 52 L. Ed. 1068. To the same 
effect as to the Philippines; Santos v. Roman 
Catholic Church, 212 U. S. 463, 29 S. Ct. 338, 
53 L. Ed. 599. ; 


ROMAN LAW. This term, in a general sense, 
comprehends all the laws which prevailed 
among the Romans, without regard to the 
time of their origin, including the collections 
of Justinian. 

In a more restricted sense, the Germans 
understand by this term merely the law of 
Justinian, as adopted by them. Mackeld, 
Rom. Law, § 18. 

In England and America, it appears to. be 
customary to use the phrase, indifferently 
with “the civil law,” to designate the whole 
system of Roman jurisprudence, including 
the Corpus Juris Civilis; or, if any distinc- 
tion is drawn, the expression “civil law” de 


Pilgrims that trav- 


ROME-SCOT 


notes the system of jurisprudence obtaining 
in those countries of continental Europe 
which have derived their juridical notions 
and principles from the Justinian collection, 
while “Roman law” is reserved as the proper 
appellation of the body of law developed un- 
der the government of Rome from the earliest 
times to the fall of the empire. 


ROME-SCOT, or ROME-PENNY. Peter- 
pence, (q. v.). Cowell, 


ROMNEY MARSH. A tract of land in the 
county of Kent, England, containing twenty- 
four thousand acres, governed by certain an- 
cient and equitable laws of sewers, com- 
posed by Henry de Bathe, a venerable judge 
in the reign of King Henry III.; from which 
laws all commissioners of sewers in Eng- 
land may receive light and direction. 3 Bl. 
Comm, 73, note t; 4 Inst. 276. 


ROOD OF LAND. The fourth part of an 
acre in square measure, or one thousand two 
hundred and ten square yards. 


ROOT OF DESCENT. The same as “stock 
of descent.” 


ROOT OF TITLE. The document with which 
an abstract of title properly commences is 
called the “root” of the title. Sweet. 


ROS. A kind of rushes, which some tenants 
were obliged by their tenure to furnish their 
lords withal. Cowell. 


ROSLAND. Healthy ground, or ground full 
of ling; also watery and moorish land. 1 
Inst. 5. 


ROSTER. A list of persons who are to per- 
form certain legal duties when called upon in 
their turn. In military affairs it is a table or 
plan by which the duty of officers is regu- 
lated. See Matthews v. Bowman, 25 Me. 
167. 


ROTA. L. Lat. Succession; rotation. 
“Rota of presentations ;” “rote of the terms.” 
2 W. BI. 772, T73. 

A roll or list, as of schoolboys, soldiers, 
jurors, or the like. Cent. Dict. 

In the Roman Catholic Church, an ecclesi- 
astical court, called also “Rota Romana,” con- 
sisting of 12 “auditors.” Webster, Dict. One 
of its members must be a German, one a 
Frenchman, two Spaniards, and eight Ital- 
ians. Encyc. Brit. It has its seat at the 
papal court, and is divided into two colleges 
or senates, having jurisdiction of appeals and 
of all matters beneficiary and patrimonial. 
There is no appeal from its decisions except to 
the Pope. Cent. Dict. 

Also, a celebrated court at Genoa about 
the sixteenth century, or before, whose deci- 
sions in maritime matters form the first part 
of Straccha de Mere. See Ingersoll’s Roccus. 


ROTA. Span. In Spanish law. Obliterated. 
White, New Recop. b. 3, tit. 7, & 5, $ 2 
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ROTHER-BEASTS. A term: which includes 
oxen, cows, steers, heifers, and such like 
horned animals. Cowell. 


ROTTEN BOROUGHS. Small boroughs in 
England, which prior to the reform act, 1832, 
returned one or more members to parlia- 
ment. 


ROTTEN CLAUSE. A clause sometimes in- 
serted in policies of marine insurance to the 
effect that “if, on a regular survey, the ship 
shall be declared unseaworthy by reason of 
being rotten or unsound,” the insurers shall 
be discharged. 1 Phil. Ins. § 849. See Stein- 
metz v. United States Ins. Co., 2 Serg. & R. 
(Pa.) 296. 


ROTULUS WINTONIA. The roll of Winton. 
An exact survey of all England, made by Al- 
fred, not unlike that of Domesday; and it 
was so called because it was kept at Win- 
chester, among other records of the king- 
dom; but this roll time has destroyed. In- 
gulph. Hist, 516, 


. ROTURE. Fr. In old French and Canadian 


law. A free tenure without the privilege of 
nobility; the tenure of a free commoner. 


ROTURIER. Fr. In old French and Cana- 
dian law. A free tenant of land on services 
exigible either in money or in kind. Steph. 
Lect. 229. A free commoner; one who held 
of a superior, but could have no inferior be- 
low him. ` 


ROUND-ROBIN. A circle divided from the 
center, like Arthur's round table, whence its 
Supposed origin. In each compartment is a 
signature, so that the entire circle, when 
filled, exhibits a list, without priority being 
given toany name. A common form of round- 
robin is simply’to write the names in a cir- 
cular form, Wharton. 


ROUP. In Scotch law. 
Bell, 


ROUT. A rout is an unlawful assembly 
which has made a motion towards the execu- 
tion of the common purpose of the persons 
assembled. It is, therefore, between an unlaw- 
ful assembly and a riot. Steph. Crim. Dig. 41. 

Whenever two or more persons assembled 
and acting together, make any attempt or ad- 
vance toward the commission of an act which 
would be a riot if actually committed, such 
assembly is a rout. Pen. Code Cal. § 406. 
And see People v. Judson, 11 Daly (N. Y.) 
23; Follis v. State, 37 Tex. Cr. R. 535, 40 8. 
W. 277. ; 


ROUTE. Fr. In French insurance law. The 
way that is taken to make the voyage insured, 
The direction of the voyage assured. © 


ROUTOUSLY. In pleading. A technical 
word in indictments, generally coupled’ with 
the wore “riotously.” 2 Chit. Crim, Law, — 


A sale by auction, 
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ROY. L. Fr. The king. 


Roy est loriginal de touts franchises. Keilw. 
188. The king is the origin of all franchises. 


Roy n'est lie per ascun statute si il ne soit ex- 
pressment nosme. The king is not bound by 
any statute, unless expressly named. Jenk. 
Cent. 307; Broom, Max. 72. 


Roy poet dispenser ove malum prohibitum, mais 
non malum per se. Jenk. Cent, 307. The king 
can grant a dispensation for a malum pro- 
hivitum, but not for a malum per se. 


ROYAL. Of or pertaining to or proceeding 
from the king or sovereign in a monarchical 
government. 


ROYAL ASSENT. The royal assent is the 
last form through which a bill goes previous- 
ly to becoming an act of parliament. It is, 
in the words of Lord Hale, “the complement 
and perfection of a law.” The royal assent 
is given either by the queen in person or by 
royal commission by the queen herself, signed 
with her own hand. It is rarely given in per- 
son, except when at the end of the session the 
queen attends to prerogue parliament, if she 
should do so. Brown. 


ROYAL BURGHS. Boroughs incorporated in 
Scotlaud by royal charter. Bell. 


ROYAL COURTS OF JUSTICE. Under the 
statute 42 & 48 Vict. c. T8, § 28, this is the 
name giyen to the buildings, together with all 
additions thereto, erected under the courts 
of justice building act, 1865, (28 & 29 Vict. c. 
48,) and courts of justice concentration (site) 
act, 1865, (28 & 29 Vigt. c. 49.) Brown, 


ROYAL FISH. Sec Fish. 


ROYAL GRANTS. Conveyances of record in 
England. They are of two kinds: (1) Letters 
patent; and (2) letters close, or writs close. 
1 Steph. Comm. 615-618, 


ROYAL HONORS. In the language of diplo- 
macy, this term designates the privilege en- 
joyed by every empire or kingdom in Europe, 
by the pope, the grand duchies of Germany, 
and the Germanic and Swiss confederations, 
to precedence over all others who do not enjoy 
the same rank, with the exclusive right of 
sending to other states public ministers of the 
first rank, as ambassadors, together with oth- 
er distinclive titles and ceremonies. Wheat. 
Int. Law, pt. 2, c. 3, § 2. 


ROYAL MINES. Mines of silver and gold be- 
longed to the king of England, as part of his 
prerogative of coinage, to furnish him with 
material. 1 Bl. Comm, 294. 


ROYAL PREROGATIVE. Those rights and 
capacities which the king enjoys alone in con- 
tradistinction to others and not to those which 
‘he enjoys in common with any of his sub- 
jects. It is that special pre-eminencé which 
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RULE 


the sovereign has over all other persons, and 
out of the course of the common law by right 
of regal dignity. In Great Britain the royal 
prerogative includes the right of sending and 
receiving ambassadors, of making tregties, 
and (theoretically) of making war and!con- 
cluding peace, of summoning Parliament, and 
refusing assent to a bill, with many other po- 
litical, judicial, ecclesiastical privileges. 
Ætna Casualty & Surety Co. v. Bramwell (D. 
C.) 12 F.(2d) 307, 309. 


ROYAL TITLES ACT, 190!. The title of the 
sovereign is “By the Grace of God of the Unit- 
ed Kingdom of Great Britain and Ireland and 
of. the British Dominions beyond the Seas 
King, Defender of the Faith, Emperor of In- 
dia.” 


ROYALTIES. Regalities; royal property. 


ROYALTY. A payment reserved by the gran- 
tor of a patent; lease of a mine, or similar 
right, and payable proportionately to the 
use made of the right by the grantee. See 
Raynolds v. Hanna (C. C.) 55 F. 800; Huben- 
thal v. Kennedy, 76 Iowa, 707, 39 N. W. 694; 
Western Union Tel. Co. v. American Bell Tel. 
Co., 125 F. 342, 60 C. €. A. 220; Hill v. Rob- 
erts (Tex. Civ. App.) 284 S. W. 246, 249; 
Volk v. Volk Mfg. Co., 101 Conn. 594, 126 A. 
847, 849; Robinson v. Jones, 119 Kan. 609, 240 
P. 957, 959; Aldridge v. Houston Oil Co., 
116 Okl. 281, 244 P. 782, 784; In re Elsner’s 
Will, 210 App. Div. 575, 206 N. Y. S. 765, 766; 
Payne v. U. S., 269 F. 871, 873, 50 App. D. C. 
219; Curlee v. Anderson & Patterson (Tex. 
Civ. App.) 235 S. W. 622, 624; Hinerman v. 
Baldwin, 67 Mont. 417, 215 P. 1103, 1107: 
Bellport v. Harrison, 123 Kan. 310, 255 P. 
52. 53. 

Royalty also sometimes means a payment 
which is made to an author or composer by 
an assignee or licensee in respect of each 
copy of his work which is sold, or to an in- 
ventor in respect of each article sold under 
the patent. Sweet. 


RUBRIC. Directions printed in books of law 
and in prayer-books, so termed because they 
were originally distinguished by red ink. 


RUBRIC OF A STATUTE. Its title, which 
was anciently printed in red letters. It serves 
to show the object of the legislature, and 
thence affords the means of interpreting the 
body of the act; hence the phrase, of an argu- 
ment, “a rubro ad nigrum.” Wharton. 


RUDENESS. Roughuess; incivility; vio- 
lence. Touching another with rudeness may 
constitute a battery. 


RUINA. Lat. In the civil law. Ruin, the 
falling of a house. Dig. 47, 9. 


RULE, v. This verb has two significations: 
(1) to command or require by a rule of court; 
as, to rule the sheriff to return the writ,. to 
rule the defendant to plead. (2) To settle or 


RULE 


decide a point of law arising upon a trial at 
nisi prius; and, when it is said of a judge 
presiding at such a trial that he “ruled” so 
and so, it is meant that he laid down, settled, 
or decided such and such to be the law. 


RULE, n. An established standard, guide, or 
regulation; a principle or regulation set up 
by authority, prescribing or directing action 
or forbearance; as, the rules of a legislative 
body, of a company, court, public office, of the 
law, of ethics. Atlantic Coast Line R. Co. v. 
State, 73 Fla. 609, 74 So. 595, 601. 

A regulation made by a court of justice or 
public office with reference to the-conduct of 
business therein. 

An order made by a court, at the instance 
of one of the parties to a suit, commanding a 
ininisterial officer, or the opposite party, to 
do some act, or to show cause why some act 
should not be done. It is usually upon some 
interlocutory matter, and has not the force or 
solemnity of a decree or judgment. 

“Rule” sometimes means a rule of law. 
Thus, we speak of the rule against perpetui- 
ties; the rule in Shelley’s Case, etc. 


Cross-Rules 


These were rules where each of the opposite 
litigants obtained a rule nisi, as the plaintiff 
to increase the damages, and the defendant to 
enter a nonsuit. Wharton. 


General Rules 


General or standing orders of a court, in 
relation to practice, etc. 


Rule Absolute 


One which commands the subject-matter: of 
the rule to be forthwith enforced. It is usual, 
when the party has failed to show sufficient 
cause against a rule nisi, to “make the rule 
absolute,” i. e., imperative and final. 


Rule-Day 


In practice. The day on which a rule is re- 
turnable, or on which the act or duty enjoined 
by a rule is to be performed. See Cook v. 
Cook, 18 Fla. 637. 


Rule Discharged 


A term indicating that the court has re- 
fused to take the action sought by the rule, or 
has decided that the cause shown against the 
tule is deemed sufficient. 


Rule in Shelley’s Case 


A celebrated rule in English law, propound- 
ed in Lord Coke’s reports in the following 
form: That whenever a man, by any gift or 
conveyance, takes an estate of freehold, and 
in. the same gift or conveyance an estate is 
limited, either mediately or immediately, to 
his heirs in fee or in tail, the word “heirs” is 
a word of limitation and not of purchase. In 
other words, it is to be understood as express- 
ing the quantity of estate which the party is 
to. take, and not as conferring any. distinct 
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estate on the persons who may become his 
representatives. 1 Coke, 104a; 1 Steph. 
Comm, 308. See Zabriskie v. Wood, 23 N. J. 
Eq. 544; Duffy v. Jarvis (C. ©.) 84 F. 733; 
Hampton v, Rather, 30 Miss. 203; Hancock 
v. Butler, 21 Tex. 807; Rogers v. Rogers, 3 
Wend. 511, 20 Am. Dec. 716; Smith v. Smith, 
24 S. 0.314. - 
Rule Nisi 


A rule which will become imperative and 
final unless cause be shown against it. This 
rule commands the party to show cause why 
he should not be compelled to do the act re- 
quired, or why the object of the rule should 
not be enforced. 


Rule of 1756 


- A rule of international law, first practically 
‘established in 1756, by which neutrals, in time 
of war, are prohibited from carrying on with 
a belligerent power a trade which is not open 
to them in time of peace. 1 Kent. Comm, 82. 


Rule of Course 


There are some rules which the courts au- 
thorize their officers to grant as a matter of 
course, without formal application being made 
to a judge in open court, and these are tech- 
nically termed, in English practice, “side-bar 
rules,” because formerly they were moved for 
by the attorneys at the side bar in court. 
They are now generally termed “rules of 
course.” Brown. 


Rules of Court 


The rules for regulating the practice of the 
different courts, which the judges are em- 
powered to frame and put in force as occasion 
may require, are termed “rules of court.” 
Brown. See Goodlett y. Charles, 14 Rich. 
Law (S. C.) 49. 

Rule of Law 


A legal principle, of general application, 
sanctioned by the recognition of authorities, 
and usually expressed in the form of a maxim, 
or logical proposition. Called a “rule,” be- 
cause in doubtful or unforeseen cases it is a 
guide or norm for their decision. Toullier, 
tit. prel. no. 17. 


‘Rules of Practice 


Certain orders made by the courts for the 
purpose of regulating the practice in actions 
and other proceedings before them. 


Rules of Procedure 


Rules made by a legislative body concerning 
the mode and manner of conducting its busi- 
ness, and for the purpose of making an or- 
derly and proper disposition of the matters 
before it, such as rules prescribing what com- 
mittees shall be appointed, on what subjects 
they shall act, what shall be the daily order 
in which business shall be taken up, and in 
what order certain motions shall be received 
and acted on. Heiskell v. Baltimore, 65 Md.. 
125, 4 A. 116, 57 Am. Rep. 308; Heyker v. 
McLaughlin, 106 Ky. 509, 50 S. W. 859. 

BL.Law Dict. (3p Ep.) 
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_ Rule of Property 
A settled rule or principle, resting usually 


on precedents or a course of decisions, regu-" 


lating the ownership or devolution of proper- 
ty. Yazoo & M. V. R. Co. v. Adams, 81 Miss. 
90, 32 So. 987; Edwards y. Davenport (C. €.) 
20 F. 768; Brekke v. Crew, 43 8. D. 106, 178 
N. W. 146, 154. 


Rule of the Road 


The popular English name for the regula- 
_ tions governing the navigation of vessels in 
public waters, with a view to preventing col- 
lisions. Sweet. ; 

Rule to Plead 


A rule of court, taken by a plaintiff as of 
course, requiring the defendant to plead with- 
.in a given time, on pain of having judgment 
taken against him by default. 


Rule to Show Cause 


A rule commanding the party to appear and 
show cause why he should not be compelled to 
do the act required, er why the object of the 
rule should not be enforced; a rule nisi, (q. 
DAN 

Special Rule 


Rules granted without any motion in court, 
or when the motion is only assumed to have 
been made, and is not actually made, are 
called “common” rules; while the rules grant- 
ed upon motion actually made to the court in 
term, or upon a judge’s order in vacation, are 
termed “special” rules. Brown. The term 


may also be understood as opposed to “gen- ` 


eral” rule; in which case it means a particu- 
lar direction, in a matter of practice, made for 
the purposes of a particular case. 


RULES. In American practice. This term 
is sometimes used, by metonymy, to denote a 
time or season in the judicial year when mo- 
tions may be made and rules taken, as special 
terms or argument-days, or even the vaca- 
tions, as distinguished from the regular terms 
of the courts for the trial of causes; and, by 
a further extension of its meaning, it may de- 
note proceedings in an action taken out of 
court. Thus, “an irregularity committed at 
rules may be corrected at the next term of the 
court.” . Southall’s Adm’r y. Exchange Bank, 
12 Grat. (Va.) 312. 


RULES OF A PRISON. Certain limits with- 
out the walis, within which all prisoners in 
custody in civil actions were allowed to liye, 
upon giving sufficient security to the marshal 
not to escape. i 


RULES OF THE KING’S BENCH PRISON. 
In English practice. Certain limits beyond 
the walls of the prison, within which all pris- 
oners in custody in civil actions were allowed 
to live, upon giving security by bond, with two 
sufficient sureties, to the marshal, not to es- 
cape, and paying him a certain percentage on 
the amount of the debts for which they were 
detained, Holthouse. 


RUNNING DAYS 


RUMOR. Flying or popular report; a cur- 
rent story passing from one person to another 
without any known authority for the truth of 
it. Webster. It is not generally admissible 
in evidence. State v. Culler, 82 Mo. 626; 
Smith v. Moore, 74 Vt. 81, 52 A. 320; Gaffney 
y. Royal Neighbors of America, 31 Idaho, 549, 
174 P. 1014, 1017; State v. Vettere, 76 Mont. 
574, 248 P. 179, 188. 


RUN, v. To have currency or legal validity 
in a prescribed territory; as, the writ runs 
throughout the county. 

To have applicability or legal effect during 
a prescribed period of time; as, the statute of 
limitations has run against the claim. 

To follow or accompany; to be attached to 
another thing in pursuing a prescribed course 
or direction; as, the covenant runs with the 
land. 


RUN, n. In American law. A water-course 
of small size. Webb y. Bedford, 2 Bibb. (Ky.) 
354, 

To conduct, manage, carry on. State v. Ka- 
muda, 98 Vt, 466, 129 A. 306, 308. 


-—Running loose. As applied to an ehgine. 
Running forward without cars attached to it. 
Testerman v. Hines, 88 W. Va. 547, 107-8. E. 
201. 


RUNCARIA. In old records, Land full of 
brambles and briars. 1 Inst. 5a. 
RUNCINUS. In old English law. A load- 


horse; a sumpter-horse or cart-horse. 


RUNDLET, or RUNLET. A measure of wine, 
oil, ete., containing eighteen gallons and a 
half. Cowell. 


RUNNING ACCOUNT. An open unsettled ac 
count, as distinguished from a stated and li- 
quidated account. ‘Running accounts mean 
inutyal accounts and. reciprocal demands be- 
tween the parties, which accounts and de- 
mands remain open and unsettled.” Bracken- 
ridge v. Baltzell, 1 Ind. 335; Leonard v. U. S., 
18 Ct. Cl. 385; Picker v. Fitzelle, 28 App. Div. 
519, 51 N. Y. S. 205; Spencer v. Sowers, 118 
Kan, 259, 234 P. 972, 973, 39 A. L. R. 365; 
Badger Lumber Co. v. W. F, Lyons Ice & 
Power Co., 174 Mo. App. 414, 160 S. W. 49, 52; 
Hollingsworth v. Allen, 176 N. C. 629, 97 S. 
E. 625. 


RUNNING AT LARGE. This term is applied 
to wandering or straying animals. Dixon v. 
Lewis, 94 Conn. 548, 109 A. 809, 810; Uebele 
v. State, 21 Ohio App. 459, 153 N. E. 215, 216; 
Finley y. Barker, 219 Mich. 442, 189 N. W. 
197, 200; Lackey v. Peterson, 161 Minn. 315, 
201 N: W. 428, 429; Village of Koshkonong v. 
Boak, 173 Mo. App. 310, 158 S. W. 874, 876; 
Fraser v. Hawkins, 187 Ark. 214, 208 S. W. 
296, 297. ‘ 


RUNNING DAYS. : Days counted in their 
regular succession on the calendar, including 


RUNNING LEASE 


Sundays and holidays. Brown v. Johnson, 10 
Mees, & W. 334; Crowell y. Barreda, 16 Gray 
(Mass.) 472; Davis v. Pendergast, 7 Fed. Cas. 
162. 


RUNNING LEASE. Where a lease provided 
that the tenancy should not be confined to 
any portiou of the land granted, but allowed 
the tenant the use of all the land he could 
clear, it was called in the old books a “run- 
ning lease,” as distinguished from one con- 
fined to a particular’ division, circumscribed 
by metes and bounds, within a ‘larger tract. 
Cowan v. Hatcher (Tenn. Ch. App.) 59 8. W. 
691. 


RUNNING OF THE STATUTE OF LIMITA- 
TIONS. A metaphorical expression, by which 
is meant that the time mentioned in the stat- 
ute of limitations is considered as passing. 1 
Bour. Inst. no. 861. 


RUNNING POLICY. A running policy is one 
which contemplates successive insurances, 
and which provides that the object of the 
policy may be from time to time defined, es- 
pecially as to the subjects of insurance, by 
additional statements or indorsements. Civ. 
Code Cal. § 2597. And see Corporation of 
London Assurance vy. Paterson, 106 Ga. 588, 
82 S. E. 650. 


RUNNING WITH THE LAND. A covenant is 
said to run with the land when either the lia- 
bility to perform it or the right to take ad- 
vantage ot it passes to tle assignee of that 
land. Brown. 


RUNNING WITH THE REVERSION. A 
covenant is said to “run with the reversion” 
when either the liability to perform it or the 
right to take advantage of it passes to the as- 
signee of that reversion. Brown. 


RUNRIG LANDS. Lands in Scotland where 
the ridges of a ficld belong alternatively to 
different proprietors. Anciently this kind of 
possession was advantageous in giving a unit- 
ed interest to tenants to resist inroads. By 
the act of 1695, c. 23, a division of these lands 
was authorized, with the exception of lands 
belonging to corporations. Wharton. 

RUPEE. A silver coin of Indid, rated at 2s. 
for the current, and 2s. 3d. for the Bombay, 
rupee. = 


RUPTUM. Lat. In the civil law. Broken. 
A term applied to a will. Inst. 2, 17, 3. 


RURAL DEANERY. The circuit of an arch- 
deacon’s and rural dean’s jurisdictions. 
Every rural deanery is divided into parishes. 
See 1 Steph. Comm, 117, 


RURAL DEANS. In English ecclesiastical 
law. Very ancient officers of the church, al- 
most grown out of use, until about the middie 
of the present century, about which time they 


- law. 


1572 


were generally revived, whose deaneries are 
as an ecclesiastical division of the diocese or 
archdeaconry. They are deputies of the 
bishop, planted all round his diocese, to in- 
spect the conduct of the parochial clergy, to 
inquire into and report dilapidations, and to 
examine candidates for confirmation, armed 
in minuter matters with an inferior degree 
of judicial and coercive authority. Wharton. 


RURAL SERVITUDE. In the civil law. A 
Servitude annexed to a rural estate, (predium. 
rusticum.) f 


RUSE DE GUERRE. Fr.. A trick in war; a 
stratagem, 


RUSTICI. Lat. 


In Feudal Law 
Natives of a conquered country. 


In Old English Law 


Inferior. country tenants, churls, or choris, 
who held cottages and lands by the services of 
plowing, and other labors of agriculture, for 
the lord. Cowell. 


RUSTICUM FORUM. Lat, A rude, un- 
learned, or unlettered tribunal; a term some- 
times applied to arbitrators selected by the 
parties to settle a dispute. See Underhill v. 
Van Cortlandt, 2 Johns. Ch. (N. Y.) 339; 
Dickinson v. Chesapeake & O. R. Co., T W. Va. 
429. 

RUSTICUM JUDICIUM. Lat. In maritime 
A rough or rude judgment or decision. 
A judgment in admiralty dividing the dam- 
ages caused by a collision between the two 


ships. 8 Kent, Comm. 281: Story, Bailm. § 
6084. See The Victory, 68 F. 400, 15 C. C. A. 
490. 

RUTA. Lat. In the civil law. Things ex- 


tracted from land; as saud, chalk, coal, and 
such other matters. 


RUTA ET CÆSA. In the civil law. Things 
dug, (as sand and lime,) and things cut, (as 
wood, coal, ete.) Dig. 19, 1, 17, 6. Words used 
in conveyancing. 


RYOT. In India. `A peasant, subject, or ten- 
ant of house or land. Wharton. 


RYOT-TENURE. A system of land-tenure, 
where the government takes the place of land- 
owners aud collects the rent by means of tax 
gatherers. The farming is done by poor peas- 
ants, (ryots,) who find the capital, so far as 
there is any, and also do the work. The sys- 
tem exists in Turkey, Egypt, Persia, and oth- 
er Bastern countries, and in a modified form 
in British India. After slavery, it is account- 
ed the worst of all systems, because the gov- 
ernment can fix the rent at what it pleases, 
and it is difficult to distinguish between rent 
and taxes, 
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- BAORA. 


S. As an abbreviation, this letter stands for 
“section,” “statute,” and various other words 
of which it is the initial. 


S. B. An abbreviation for “senate bill.” 


S. C. An abbreviation for “same case.” In- 
serted between two citations, it indicates that 
the same case is reported in both places. It 
is also an abbreviation for “supreme court,” 
and for “select cases; also for “South Caro- 
lina,” 


S. D. An abbreviation for “southern district.” 
S/D B/L. The abbreviation “S/D B/L” in a 
contract of sale means sight draft—bill of lad- 
ing attached. Attalla Oil & Fertilizer Co. v. 
Goddard, 207 Ala. 287, 92 So. 794, T96. 


S. F.S. An abbreviation in the civil law for 
“sine fraude sua,’ (without fraud on his part.) 
Calvin. 


S. L. An abbreviation for “session [or stat- 
ute] laws,” 


S. P. An abbreviation of “sine prole,” with- 
out issue. Also an abbreviation of “same 
principle,’ or “same point,” indicating, when 
inserted between two citations, that the sec- 
ond involves the same doctrine as the first. 


S. S. A collar formerly worn on state occa- 
sions by the Lord Chief Justice of England, 
and of the Common Pleas and the Lord Chief 
Baron—now only by the first named of these 
(g. v.). 


S. V. An abbreviation for “sub voce,” under 
the word; used in references to dictionaries, 
and other works arranged alphabetically. 


SABBATH. One of the names of the first day 
of the week; more properly called “Sunday,” 
(q. v.) See. State v. Drake, 64 N. C. 591; 
Gunn v. State, 89 Ga. 341,15 S. E. 458; State 
v. Reade, 98 N. J, Law 596, 121 A. 288. 


SABBATH-BREAKING. The offense of vio- 
lating the laws prescribed for the observance 
of Sunday. State v, Baltimore & O. R. Co., 
15 W. Va. 381, 36 Am. Rep. 803; State v. Popp, 
45 Md. 433. . 


SABBATUM. L. Lat. 
peace, Domesday. 


The Sabbath: also 


SABBULONARIUM. A gravel pit, or liberty 
to dig gravel’'and sand; money paid for the 
same. Cowell. 


SABINIANS. A school or sect of Roman ju- 
rists, under the early empire, founded by 
Ateius Capito, who was succeeded by M. Sa- 
binus, from whom the name. 


SABLE. The heraldic term for black. It is 
called “Saturn,” by those who blazon by plan- 


ets, and “diamond,” by those who use the 
names of jewels, Engravers commonly repre- 
sent it by numerous perpendicular and hori- 
zontal lines, crossing each other. Wharton. — 


SABOTAGE. A method used by labor revo- 
lutionists to force employers to accede to de- 
mands made on them. It consists in a willful’ 
obstruction and interference with the normal’ 
processes of industry. It aims at inconven- 
iencing and tying up all production, but stops. 
short of actual destruction or of endangering 
human life directly. The original act of sa- 
botage is said to have been the slipping of a 
wooden shoe, or sabot, of a workman into a 
loom, in the early days of the introduction of 
machinery, to impede production. State v. 
McLennen, 116 Wash. 612, 200 P. 319, 320; 
State v. Moilen, 140 Minn. 112, 167 N. W. 
345, 347, 1 A. L. R. 331; State v. Tonn, 195 
Towa, 94, 191 N. W. 530, 538. 


SABURRA,. L. Lat. 
Ballast. 


In old maritime law. 


SAC. In old English law. 
ing pleas; the jurisdiction of a manor court; 


the privilege claimed by a lord of trying ac-- 
tions of trespass between his tenants, in his. 


manor court, and imposing fines and amercia- 
ments in the same, 


SACABURTH, SACABERE, SAKABERE. In 
old English law. He that is robbed, or by 
theft deprived of his money or goods, and 
puts in surety to prosecute the felon with 
fresh suit. Bract. fol. 1540. 


SACCABOR. In old English law. The per- 
son from whom a thing had been stolen, and 
by whom the thief was freshly pursued. 
Bract. fol. 154b. See Sacaburth. 


SACCULARII. Lat: 
purses. 4 Steph. Comm. 125. 


SACCUS. L. Lat, In old English law. A 
sack. A quantity of wool weighing thirty or 
twenty-eight stone. Fleta, 1l. 2, c. 79, § 10. 


SACCUS CUM BROCHIA. L. Lat. In old 
English law, A service or tenure of finding 
a sack and a broach (pitcher) to the sovereign 
for the use of the army. Bract. 1. 2, c. 16 


SACQUIER. In maritime law. The name of 
an ancient officer, whose business was to load 
and unload vessels laden with salt, corn, or 
fish, to prevent the ship’s crew defrauding the 
merchant by false tale, or cheating him of his 
merchandise otherwise. Laws Oleron, art. 
11; 1 Pet. Adm. Append, 25. 


SACRA. Lat. In Roman law. The right to 
participate in the sacred rites of the city. 
Butl. Hor. Jur. 27. 


A liberty of hold-- 


In Roman law. Cut- 


SACRAMENTALES 


SACRAMENTALES. L. Lat. In feudal law. 
Compurgators; persons who came to purge 
a defendant by their oath that they believed 
him innocent. 


SACRAMENT! ACTIO. Lat. In the older 
practice of the Roman law, this was one of 
the forms of legis actio, consisting in the de- 
posit of a stake or juridical wager. See Sac- 
ramentum. ` 


SACRAMENTUM. Lat. 


in Roman Law 
An oath, as being a very sacred thing; more 
particularly, the oath taken by soldiers to be 
true to their general and their country. 
Ainsw. Lex. 
In one of the formal methods of beginning 


an action at law (legis actiones) known to the . 


early Roman jurisprudence, the sacramentum 
was a sum of money deposited in court by 
each of the litigating parties, as a kind of 
wager or forfeit, to abide the result of the 
suit. The successful party received back his 
stake; the losing party forfeited his, and it 
was paid into the public treasury, to be ex- 
pended for sacred objects, (in sacris rebus,) 
whence the name. See Mackeld. Rom, Law, 
§ 203. i 
In Common Law 


An oath, Cowell. 


SACRAMENTUM DECISIONIS. The volun- 
tary or decisive oath of the civil law, where 
one of the parties to a suit, not being able to 
prove his case, offers to refer the decision of 
the cause to the oath of his adversary, who is 
bound to accept or make the same offer on 
his part, or the whole is considered as con- 
fessed by him. 3 Bl. Comm, 342. 


SACRAMENTUM FIDELITATIS. In old 
English law. The oath of fealty. Reg. Orig. 
303. 


Sacramentum habet in se tres comites,—verita- 
tem, justitiam, et judicium; veritas habenda est 
in jurato; justitia et justicium in judice. An 
oath has in it three component parts,—truth, 
justice, and judgment; truth in the party 
swearing; justice and judgment in the judge 
administering the oath. 3 Inst. 160. 


Sacramentum si fatuum fuerit, licet falsum, ta- 
men non commi:tit perjurium. 2 Inst. 167. A 
foolish oath, though false, makes not perjury. 
SACRILEGE. , 

in English Criminal Law 


Larceny from a church. 4 Steph. Comm. 
164. The crime of breaking a church or chap- 
el, and stealing therein. 1 Russ. Crimes, 843. 


- In Old English Law 


The desecration of anything considered. 
holy; the alienation to lay-men or to profane 


or common purposes of what was given.to rë- 
ligious persons and to pious uses, Cowell, 
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SACRILEGIUM. Lat. In the civil law. The 
stealing of sacred things, or things dedicated 
to sacred uses; the taking of things out of a 
holy place. Calvin. 


SACRILEGUS. Lat. In the civil and com- 
mon law. A sacrilegious person; one guilty 
of sacrilege. 


Sacrilegus omnium predonum cupiditatem et 
scelera superat. 4 Coke, 106. A sacrilegious 
person transcends the cupidity and wicked- 
ness of all other robbers. 


SACRISTAN. A sexton, anciently called “sa- 
gerson,” or “sagiston;” the keeper of things 
belonging to divine worship. 


SADBERGE. A denomination of part of the 
county palatine of Durham. Wharton. 


SADISM. That state of sexual perversion 
in man in which the sexual inclination mani- 
fests itself by the desire to beat, to maltreat, 
humiliate and even to kill the person for 
whom the passion is conceived. 3 Witth. & 
Beck, Med. Jur. 739. 


S/EMEND. In old English law. An umpire, 
or arbitrator. 


Sape constitutum est, res inter alios judicatas 
aliis non praejudicare, It has often been set- 
tled that matters adjudged between others 
ought not to prejudice those who were not 
parties. Dig. 42, 1, 63. 


Sæpe viatorem nova, non vetus, orbita fallit. 
4 Inst, $4. A new road, not an old one, often 
deceives the traveler. 


Sæpenumero ubi proprietas verborum at- 
tenditur, sensus veritatis amittitur. Oftentimes 
where. the propriety of words is attended to, 
the true sense is lost. Branch, Princ. ; 7 Coke, 
27. 


SAEVITIA. Lat. In the law of divorce. 
Cruelty; anything which tends to bodily 
harm, and in that manner renders cohabita- 
tion unsafe. 1 Hagg. Const. 458. 


SAFE, A metal receptacle for the preserva- 
tion of valuables. 


SAFE-CONDUCT. A guaranty or security 
granted by the king under the great seal to 
a stranger, for his safe coming into and pass 
ing out of the kingdom. Cowell. 

One of the papers usually carried by ves- 
sels in time of war, and necessary to the safe- 
ty of neutral merchantmen. It is in the na- 
ture of a license to the vessel to proceed on 
a designated voyage, and commonly contains 
the name of the master, the name, descrip- 
tion, and nationality of the ship, the voyage 
intended, and other matters. ~ 


A distinction is sometimes made between a. pass- 
port, conferring a general permission to travel in 
the - territory, belonging to, or occupied by,- thë 
belligerent, and a safe-conduct, conferring permis- 
sion upon an enemy subject or others to proceed 


7 
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to a particular place for a defined object. II Opp. 
§ 218. i ° ' 


SAFE DEPOSIT COMPANY. A company, 
which maintains vaults for the deposit and 
safe-keeping of valuables in which compart- 
ments or boxes are rented to customers who 
have exclusive access thereto, subject to the 
oversight and under the rules and regulations 
of the company. 


SAFE LIMIT OF SPEED. As regards limi- 
tation on speed of automobiles at crossings, 
a “safe limit” of speed is the limit at which 
one may discern the approaching train and 
stop before he is in the danger zone. Horton 
v. New York Cent. R. Co., 205 App. Div. 768, 
200 N. Y. S. 365, 366. 


SAFE LOADING PLACE. A place where a 
vessel can be rendered safe for loading by 
reasonable measures of precaution. 14 Q. 
B. D. 105; 54 L. J. Q. B. 121. 


SAFE PLACE TO WORK. In the law of 
master and servant a “safe place to work,” 
is a place in which the master has eliminated 
all danger which the exercise of reasonable 
care by the master would remove or guard 
against. Melody v. Des Moines Union Ry. 
Co., 161 Iowa, 695, 141 N. W. 438, 439; Blick 
v. Olds Motor Works, 175 Mich. 640, 141 N. 
W. 680, 683, 49 L. R. A. (N. 8.) 883. 


SAFE-PLEDGE. A surety given that a mau 
shall appear upon a certain day. Bract. 1. 
4, e 1 


SAFEGUARD. In old English law. A special 
privilege or license, in the form of a writ, 
under the great seal, granted to strangers 
seeking their right by course of law within 
the king’s dominions, and apprehending vio- 
lence or injury to their persons or property 
from others. Reg. Orig. 26. 

A notification by a belligerent commander 


that buildings or other property upon which ` 


the notification is posted up are exempt from 
interference on the part of his trocps. Hol- 
land, Laws and Customs of War 44. 

The term is likewise used to describe a 
guard of soldiers who are detailed to accom- 
pany enemy subjects ov to protect certain 
enemy property. II Opp. § 219. 


SAFETY APPLIANCE ACT. The act of Con- 
gress of March 2, 1893 (45 USCA §§ 1-7), pro- 
vides that after January 1, 1898, it shall be 
unlawful for common carriers in interstate 
commerce by railroad to use locomotive en- 
gines not equipped with power driving-wheel 
brakes and appliances for operating the train 
brake system, or to run a train that has not 
a sufficient number of cars in it so equipped 
that the engineer on the locomotive can con- 


trol its speed’ without requiring hand brakes; 


and to haul or use on its line any car in in- 
terstate traffic “not equipped with couplers 
coupling automatically by impact, and which 
ean be uncoupled without the necessity of 
men going between the ends of the cars.” 


SAINT SIMONISM 


SAGAMAN. A tale-teller; a secret accuser. 


SAGES DE LA LEY. L. Fr. Sages of the 
law; persons learned in the law. A term ap- 
plied. to the chancellor and justices of the 
king’s. bench. 


SAGIBARO. In old European law. A judge 
or justice; literally, a man of causes, or hav- 
ing charge or supervision of causes. One 
who administered justice and decided causes 


in the malum, or public assembly. pel- 
man. 
SAID. Before mentioned. This word is 


cecnstantly used in contracts, pleadings, and 

other legal papers, with the same force as 

“aforesaid.” See Shattuck v. Balcom, 170 

Mass. 245, 49 N. E. 87; Cubine v. State, 44 

Tex. Cr. R. 596, 73 S. W. 396; -Hinrichsen 

v. Hinrichsen, 172 Ill. 462, 50 N. E. 135; 

Wilkinson v. State, 10 Ind. 373; Murry v. 

State, 150 Ark. 461, 234 S. W. 485, 486; Gree- - 
ley Nat. Bank v. Wolf (C. C. A.) 4 F.(2d) 67, 

69. 5 


SAIGA. In old European law. A German 
coin of the value of a penny, or of three 
pence. 


SAIL. In insurance law. To put to sea; 
to begin a voyage. To get ship under way in 
complete readiness for voyage, with purpose 
of proceeding without further delay. North- 
land Nav. Co. v. American Merchant Marine 
Ins. Co.. of New York, 214 App. Div. 571, 
212 N. Y. S. 541, 544. The least locomotion, 
with readiness of equipment and clearance, 
satisfies a warranty to sail. Pittegrew v. 
Pringle, 3 Barn. & Adol. 514. 


SAILING. When a vessel quits her moorings, 
in complete readiness for sea, and it is the 
actual and real intention of the master to 
proceed on the voyage, and she is afterwards 
stopped by head winds and comes to anchor, 
still intending to proceed as soon as wind 
and weather will permit, this is a sailing 
on the voyage within the terms of a policy of 
insurance. Bowen v, Hope Ins. Co., 20 Pick. 
(Mass.) 278, 32 Am. Dec: 218. 


SAILING INSTRUCTIONS. Written or 
printed directions, dclivered by the command- 
ing officer of a convoy to the several masters 
of the ships under his care, by which they 
are enabled to understand and answer his 
signals, to know the place of rendezvous. ap- 
pointed for the fleet in case of dispersion by 
storm, by an enemy, or otherwise. Without 
sailing instructions no vessel can have the 
protection and benefit of convoy. Marsh. Ins. 
368. 


SA ILORS. Seamen ; Mariners. 


SAINT MARTIN LE GRAND, COURT OF. 
An ancient court in London, of local impor- 
tance, formerly held in the church from 
which it took its name. 


SAINT SIMONISM. An elaborate form of 
non-communistic sccialism. It is a scheme 


SAIO 


which does not contemplate an equal, but an 
unequal, division of the produce. It does not 
propose that all should be occupied alike, 
but differently, according to their vocation 
or capacity; the function of each being as- 
signed, like grades in a regiment, by the 
choice of the directing authority, and the re- 
muneration being by salary, proportioned to 
the importance, in the eyes of that authority, 
-of the function itself, and the merits of the 


person who fulfills it. 1 Mill, Pol. Econ. 
258. 
SAIO. In Gothic law. The ministerial ofti- 


er of a court or magistrate, who brought 
parties into court and executed the orders of 
his superior. Spelman. 


SAISIE. Fr. In French law. A judicial 
seizure or sequestration of property, of which 
there are several varieties. See infra. 


SAISIE-ARRET. An attachment of property 
in the possession of a third person. 


SAISIE-EXECUTION. A writ resembling 
that of fieri facias; defined as that species 
of execution by which a creditor places under 
the hand of justice (custody of the law) his 
-debtor's movable property liable to seizure, 
in order to have it sold, so that he may obtain 
‘payment of his debt out of the proceeds. Dal- 
loz, Dict. 


SAISIE-FORAINE. A permission given by 
the proper judicial officer to authorize a 
creditor to seize the property of his debtor 
in the district which the former inhabits. 
Dalloz, Dict. It has the effect of au attach- 
ment of property, which is applied to the pay- 
ment of the debt due. 


‘SAISIE-GAGERIE. A conservatory act of 
-execution, by which the owner or principal 
lessor of a house or farm causes the furni- 
ature of the house or farm leased, and on 
which he has a lien, to be seized; similar to 
the distress of the common law. Dalloz, Dict. 


SAISIE-IMMOBILIERE. The proceeding by 
which a creditor places under the hand of 
justice (custody of the law) the immovable 
property of his debtor, in order that the same 
may be sold, and that he may obtain payment 
of his debt out of the proceeds. Dalloz, Dict. 


SAKE. In old English law. A lord's right 
of amercing his tenants in his court. Keilw. 
145. 

Acquittance of suit at county courts and 
hundred courts. Fleta, 1. 1, ce. 47, § 7. 


SALABLE. ‘“Merchantable,” fit for sale in 
usual course of trade, at usual selling prices. 


Foote v. Wilson, 104 Kan, 191, 178 P. 430; - 


Stevens Tank & Tower Co. v. Berlin Mills Co., 
112 Me. 336, 92 A. 180, 181. 


SALADINE TENTH. A tax imposed in Eng- 
land and France, in 1188, by Pope Innocent 
IIL, to raise a fund for the crusade under- 
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taken by Richard I. of England and Philip 
Augustus of France, against Saladin, sultan 
of Egypt, then going to besiege Jerusalem. 
By this tax every person who did not enter 
himself a crusader was obliged to pay a tenth 
of his yearly revenue and of the value of all 
his movables, except his wearing apparel, 
books, and arms. The Carthusiaus, Bernar- 
dines, and some other religious persons were 
exempt. Gibbon remarks that when the ne- 
cessity for this tax no longer existed, the 
church still clung to it as too lucrative to be 
abandoned, and thus arose the tithing of ec- 
clesiastical benefices for the pope or other 
sovereigns. Enc. Lond. 


SALARIUM. Lat. In the civil law. An al- 
lowance of provisions. A stipend, wages, or 
compensation fcr services. An annual allow- 
ance or compensation. Calvin. 


SALARY. A reward or recompense for serv- 
ices performed. 

In a more limited sense salary is a fixed 
periodical compensation paid for services ren- 
dered; a stated compensation, amounting to 
So much by the year, month, or other fixed 
period, to be paid to public officers and per- 
Sons in some private employments, for the 
performance of official duties or the rendering 
of services of a particular kind, more or less 
definitely described, involving professional 
Knowledge or skill,- or at least employment 
above the grade of menial cr mechanical la- 
bor. See State v. Speed, 183 Mo. 186, 81 S. 
W. 1260; Dane v. Smith, 54 Ala. 50; Fidel- 
ity Ins. Co. v. Shenandoah Iron Co. (C. C.) 
42 F. 876; Cowdin v. Huff, 10 Ind. 85; In 
re Chancellor, 1 Bland (Md.) 596; Houser 
v. Umatilla County, 30 Or. 486, 49 P. 867; 
Thompson v. Phillips,-12 Ohio St. 617; Ben- 
edict vy. U. S., 176 U. N. 357, 20 S. Ct. 458, 
44 L. Ed. 503; People y. Myers (Sup) 11 
N. Y. S. 217; People v. Lay, 193 Mich, 476, 
160 N. W. 467, 471; Roberts v. Frank Car- 
rithers & Bros., 180 Ky. 315, 202 8. W. 659, 
661; Merriam y. U. S. (C. ©. A.) 282 F. 851, 
855. 

The word “salary,” is synonymous with 
“wages,” except that “salary” is sometimes 
understood to relate to compensation for offi- 
cial or other services, as distinguished from 
“wages,” which is the compensation for labor. 
Walsh v., City of Bridgeport, 88 Conn. 528, 
91 A. 969, 972, Ann. Cas. 1917B, 318. 


SALE. A contract between two parties, 
called, respectively, the “seller” (er vendor) 
and the “buyer,” (or purchaser,) by which 
the former, in consideration of the payment 
or promise of payment of a certain price in 
meney, transfers to the latter .the title and 
the possession of property. See Pard. Droit 
Commer. § 6; 2 Kent, Comm. 863; Poth. 
Cont.. Sale, § 1, and see Butler v. Thomson, 
92 U. S. 414, 23 L. Ed. 684; Ward v. State, 
45 Ark, 358; Williamson v. Berry, 8 How. 
544, 12 L. Ed. 1170; White v. Treat (C. C.). 
100 F. 291; Iowa v. McFarland, 110 U. 8. 
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471, 4 S. Ot. 210, 28 L. Ed. 198; Goodwin v. 
Kerr, 80 Mo. 281; ‘State v. Wentworth, 35 
N. H. 448; Com. v. Packard, 5 Gray (Mass.) 
103; Clemens v. Davis, 7 Pa. 264; Tompkins 
v. Hunter, 149 N. Y. 117, 48 N. E. 582; In re 
Grand Union Co. (C. C. A.) 219 F. 353, 356; 
` Snyder v. Stanley, 77 Ind. App. 253, 183 N. E. 
512, 514; Burke v. Boulder Milling & Eleva- 
tor Co., 77 Colo, 230, 235 P. 574, 575. 

A contract whereby property is transferred 
from one person to another for a consider- 
ation of value, implying the passing of the 
general and absolute title, as distinguished 
from a special interest falling short of com- 
plete ownership. Arnold v. North American 
Chemical Co., 232 Mass. 196, 122 N. E. 283, 
284; Faulkner v. Town of South Boston, 
141 Va. 517, 127 8. E. 380, 381. 

The contract of sale is an agreement by 
which one gives a thing for a price in cur- 
rent money, and the other gives the price in 
order to have the thing itself. Three cir- 
cumstances concur to the perfection of the 
contract, to-wit, the thing sold, the price, 
and the consent. Civ. Code La. art. 2439. 


A transmutation of property from one man to an- 
other in consideration of some price or recompense 
in value. 2 Bl. Comm, 446. 

The transfer of property for a fixed price in money 
or its equivalent. U. S. v. Benedict (C. C. A.) 280 
F. 76, 80. 


“Sale” consists of twa separate and distinct ele- 


ments: First, contract of sale which is completed 
when offer is made and accepted and, second, deliv- 
ery of property which may precede, be accompanied 
by, or follow, payment of price as may have been 
agreed on between parties. Inland Refining Co. v. 
Langworthy, 112 Okl. 280, 240 P. 627, 629. 


“Sale,” as applied to relation between land- 
owner and real estate broker working to se- 
cure purchaser of land, means procuring pur- 
chaser able, ready and willing to buy on terms 
fixed by seller. Resky v. Meyer, 98 N. J. Law, 
168, 119 A. 97, 98; Walker v. Russell, 240 
Mass. 386, 134 N. E. 388, 390; T. W. Sand- 
ford & Co. v. Waring, 201 Ky. 169, 256 8. W. 
9, 10; Humphries v. Smith, 5 Ga. App. 340 
(1), 63 S. E. 248. ‘ 


Synonyms 


The contract of “sale” is distinguished 
from “barter” (which applies only to goods) 
and “exchange,” (which is used of both land 
and goods,} in that both the latter terms de- 
note a commutation of property for proper- 
ty; i. e the price or consideration is always 
paid in money if the transaction is a sale, 
but, if it is a barter or exchange, it is paid in 
specific property susceptible of valuation. 
(Westfall v. Ellis, 141 Minn. 377, 170 N. W. 
839, 841; J. I. Case Threshing Mach. Co. v. 
Loomis, 31 N, D. 27, 153 N. W. 479, 481.) 
“Sale” differs from “gift” in that the latter 
transaction involves no return or recompens2 
for the thing transferred. But an onerous 
gift sometimes approaches the nature cf a 
sale, at least where the charge it imposes is 
a payment of money. “Sale” is also to be 


SALE. 


discriminated from “bailment ;” and the dif- 
ference is to be found in the fact that the 
contract of bailment always contemplates the 
return to the. bailor of the specific article 
delivered, either in its original form or in a 
modified or altered form, or the return of an 
article which, though not identical, is of the 
same class, and is equivalent. But sale never 
involves the return of the article itself, but 
only a consideration in money. This con- 
tract differs also from “accord and satisfac- 
tion; because in the latter the object of 
transferring the property is to compromise 
and settle a claim, while the object of a sale 
is the price given. 

The cardinal difference between the rela- 
tion of seller and buyer and that of principal 
and factor is that in a “sale” title passes: 
to the buyer, while in a “consignment” by 
principal to factor title remains in principal, 
and only possession passes to factor. McGaw 
v. Hanway, 120 Md. 197, 87 A. 666, 667, Ann. 
Cas. 19154, 601, and a “sale” is distinguished 
from a mortgage, in that the former is a 
transfer of the absolute property in the goods 
for a price, whereas a mortgage is at most 
a conditional sale of property as security for 
the payment of a debt or performance of 
some other obligation, subject to the condition 
that on performance title shall revest in the 
mortgagor. Waldrep v. Exchange State Bank 
of Keifer, 81 Okl. 162, 197 P. 509, 511, 14. 
A, L. R. 747. 


In General 


—Absolute and conditional sales. An absolute 
sale is one where the property in chattels 
passes to the buyer upon the completion of 
the bargain. Truax v. Parvis, 7 Houst. (Del.) 
330, 32 A. 227. A conditional sale is one in 
which the transfer of title is made to depend 
on the performance of a condition, usually 
the payment of the price; it is a purchase 
for a price paid or to be paid, to become ab- 
solute on a particular event, or a purchase 
accompanied by an agreement to resell upon 
particular terms. Poindexter v. McCannon, 
16 N. Č. 373, 18 Am. Dec. 591; Crimp v. Mc- 
Cormick Const. Co., 18 C. C. A. 595, 72 F. 366; 
Churchill v. Demeritt, 71 N. H. 110, 51 A. 254; 
Van Allen v. Francis, 123 Cal. 474, 56 P. 339; 
Schneider v. Daniel, 191 Ind. 59, 181 N. E- 
816, 817, 17 A. L. R. 1410; Adler, Salzman & 
Adler v. Ammerman Furniture Co., 100 Conn. 
223, 123 A. 268, 270; City of Boscobel v. 
Muscoda Mfg. Co., 175 Wis. 62, 183 N. W. 
963, 965. Conditional sales are distinguish- 
able from mortgages in that a mortgagė as- 
sumes the continued existence of a debt and 
is given as security therefor. Turner v. Kerr,. 
44 Mo. 429; Crane v. Bonnell, 2 N. J. Eq.. 
264; Weathersly v. Weathersly, 40 Miss. 462,. 
90 Am. Dec. 344; Hopper v. Smyser, 90 Md.. 
363, 45 A. 206; Monagas v. Albertucci Y Al- 
varez, 235 U. S. 81, 35 S. Ct. 95, 96, 97, 59 
L. Ed. 139; McKean v. McLeod, 81 Okl. 77, 
196 P. 935; Lamborn v. Denison State Bank,. 
115 Kan. 415, 223 P. 298, 294. 


i 


SALE 


I 
—Bill of sale. See Bill, 


~Cash sale. A transaction whereby payment 
is to be in full on receipt of the goods. Bernz- 
weig v. Hyman Levin Co. (Sup.) 172 N. Y. S. 
457, 488. A sale where title is not to pass 
until the: price is paid, or where title- has 
passed, but possession is not to be delivered 
until payment is made. E. L. Welch Co. v. 
Lahart Elevator Co., 122 Minn. 432, 142 N. W. 
828, 8380. 


—Exclusive sale. A contract giving a broker 
“exclusive sale” of property is more than ex- 


clusive agency, and is defined as an agree-" 


ment by the owner that he will not sell the 
property during the life of the contract to 
any purchaser not procured by the broker in 
question. Harris v. McPherson, 97 Conu, 164, 
115 A. 723, 724, 24 A. L. R. 1530, but see con- 
tra Roberts v. Harrington, 168 Wis. 217, 169 
N. W. 603, 10 A. L. R. 810. 


—Executed and executory sales. An executed 
sale is one which is final and complete in all 
its particulars and details, nothing remaining 
to be done by either party to effect an abso- 
lute transfer of the subject-matter of the 
sale. An executory sale is one which has 
been definitely agreed on as to terms and con- 
ditions, but which has not yet been carried 
into full effect in respect to some of its terms 
or details, as where it remains to determine 
the price, quantity, or identity of the thing 
sold, or to pay installments of purchase-mon- 
ey, or to effect a delivery. See McFadden v. 
Henderson, 128 Ala. 221, 29 So. 640; Fogel 
v. Brubaker, 122 Pa. 7, 15 A. 692; Smith v. 
Barron County Sup'rs, 44 Wis. 691. 


—Forced sale. A sale made without the 
consent or concurrence of the owner of the 
property, but by virtue of judicial process, 
such as a writ of execution or an order un- 
der a decree of foreclosure. 


Fraudulent sale. One made for the purpose 
of defrauding the creditors of the owner of 
the property, by covering up or removing 
from their reach and converting into cash 
property which would be subject to the sat- 
isfaction. of their claims, 


—dJudicial sale. One made under the process 
of a court having competent authority to or- 
der it, by an officer duly appoiuted and com- 
missioned to sell, as distinguished from a sale 
by an owner in virtue of his right of property. 
Williamson v. Berry, 8 How. 547, 12 L. Ed. 
1170; Terry v. Cole, 80 Va. 701; Black ‘vy. 
Caldwell (C. C.) 88 F. 880; Woodward v, Dill- 
worth, 75 F. 415, 21 C. C. A. 417; Union Trad- 
ing Co, v. Drach, 58 Colo. 550, 146 P. 767, 770; 
Chapman v. Guaranty State Bank (Tex. Com. 
App.) 267 S. W. 690, 693. 


Memorandum sale. That form of condition- 
al sale in. which the. goods are placed in 
the possession of the vendee subject to his 
approval, the title remaining ‘in‘the seller 
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until they are either accepted or rejected by 
the vendee. 


—Private sale. One negotiated and conclud- 
ed privately between buyer and seller, and 
not made by advertisement and publie outery 
or auction. See Barcello vy. Hapgood, 118 
N. C. 712, 24 8. E. 124. 


—Public sale. A sale made in pursuance of 
a notice, by auction or public outcry. Rob- 
ins v. Bellas, 4 Watts (Pa.) 258; Union & Mer- 
cantile Trust Co. y. Harnwell, 158 Ark. 295, 
250 S$. W. 321, 323. 


—Sale and return. A species of contract by 
whch the seller (usually a manufacturer or 
wholesaler) delivers a quantity of goods to 
the buyer, on the understanding that, if the 
latter should desire to retain or use or resell 
any portion of such goods, he will consider 
such part as having been sold to him, and 
will pay their price, and the balance he will 
return to the seller, or hold them, as bailee, 
subject to his order. Sturm v. Boker, 150 
U. 5. 312, 14 S. Ct. 99, 37 L. Ed. 1093; Has- 
kins v. Dern, 19 Utah, 89, 56 Pac. 953; Hick- 
man v. Shimp, 109 Pa. 16; G. A. Soden & Co. v. 
T. J. Wilkinson & Son, 135 Miss. 665, 100 So. 
182, 184. Under “contract of sale and return” 
title vests immediately in buyer, who has 
privilege of rescinding sale, and until privi- 


lege is exercised title remains in him. Rio 


Grande Oil Co. v. Miller Rubber Co. of New 
York, 31 Ariz. 84, 250 P. 564. 


—Sale by sample. A sales contract in which 
it is the understanding of both parties that 
the goods exhibited constitute the standard 
with which the goods not exhibited corre- 
spond and to which deliveries should con- 
form. Cudahy Packing Co. v. Narzisenfeld 
(C. C. A.) 3 F.(2d) 567, 571; Levine v. Hoch- 
man, 217 Mo. App. 76, 273 S. W. 204, 207; M. 
C. Kiser Co. v. Branan, 31 Ga. App. 241, 120 
S. E. 427, 429. 


—Sale in gross. A sale by the tract, without 
regard to quantity; it is in that sense a con- 
tract of hazard. Yost .v. Mallicote, 77 Va. 
616; Miller v. Moore, 45 Cal. App. 283, 187 
P. 763, 764; Cox v. Collins, 205 Ala. 491, 88 
So. 440, 441. 


—Sale-note. A memorandum of the subject 
and terms of a sale, given by a broker or 
factor to the seller, who bailed him the goods 
for that purpose, and to the buyer, who dealt 
with him. Also called “bought and sold 
notes.” . 


—Sale on approval. A- species of conditional 
sale, which is to become absolute only in case 
the buyer, on trial, approves or is satisfied 
with the article sold. The approval, how- 
ever, need not be express; it may be inferred 
from his keeping the goods beyond a reason- 
able time. Benj.‘Sales, § 911; Warren v. 
Russell, 143 Ark. 516, 220 S. W., 831. 
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—Sale on credit. A sale of property accom- 
panied by delivery of possession, but where 
payment of the price is deferred to a future 
day. In re Heinze’s Estate, 224 N. Y. 1, 120 
N. E. 63, 64. 


—Sale per aversionem. In the civil law, a 
sale where the goods are taken in bulk, or 
not. by weight or measure, and for a single 
price, or where a. piece of land is sold for a 
gross sum, to be paid for the whole premises, 
and not at a fixed price by the acre or foot. 
Winston v. Browning, 61 Ala. 883; State v. 
Buck, 46 La. Ann. 656, 15 So. 531. 


—Szle with all faults. On what is called a 
“sale with all faults,” unless the seller fraud- 
ulently and inconsistently represents the ar- 
ticle sold to be faultless, or contrives to con- 
ceal any fault from the purchaser, the lat- 
ter must take the article for better or worse. 
3 Camp. 154; Brown. 


—Sale with right of redemption. A sale in 
which vendor reserves right to take back 
property by returning price paid. Glover v. 
Abney, 160 La, 175, 106 So. 735, 739. 


—Sheriff’s sale. A sale of property, conducted 
by a sheriff, or sheriff’s deputy, in virtue of 
his authority as an officer holding process. 
Anderson, L. Dict.; Batchelder v. Carter, 
2 Vt. 172, 19 Am. Dec. 707. 


—Tax-sale. A sale of land for unpaid taxes; 
a sale of property, by authority of Jaw, for 
the collection of a tax assessed upon it, or 
upon its owner, which remains unpaid. 


—Voluntary sale. One made freely, without 
constraint, by the owner of the thing sold. 
1 Bouy. Inst. no. 974. 


SALET. In old English law. A headpiece; 
a steel cap or morion. Cowell. 


SALFORD HUNDRED COURT OF RECORD. 
An inferior and local court of record haying 
jurisdiction in personal actions where the 
debt or damage sought to be recovered does 
not exceed. £50, if the cause of action arise 
within the hundred of Salford. . St, 31 & 82 
Vict. ec. 1830; 2 Exch. Div. 346. 


SALIC LAW. A body of law framed by the 
Salian Franks, after their settlement in Gaul 
under their king Pharamond, about the. be- 
ginning of the fifth century. It is the most 
ancient of the barbarian codes, and is consid- 
ered one of the most important compilations 
of law in use among the feudal nations: of 
Europe. See Lex Salica. 


In French Jurisprudence 
The name is frequently applied to that 
fundamental law of France which excluded 
females from succession to the crown. Sup- 
posed to have been derived from the sixty- 
second title of the Salie Law, “De Alode.” 
Brande. 


’ 


SALUTE 


SALINE LAND.. Land having salt deposits. 
To fourteen states congress has granted all 
the salt springs within them; to twelve, a 
limited grant of them was made. Eighteen 
states have received no such grant; Montel- 
lo Salt Co. v. Utah, 221 U. 8. 452, 31 S. Ct. 
706, 55 L. Ed. 810, Ann. Cas. 1912D, 633. ; 


SALMANNUS. A sale-man, found in the Sal- . 
ic Law in the fifth century, who was a third 
person called in to complete the transfer of 
property. 12 Harv. L. Rev. 445, Law in Sci- 
ence, etc., by O. W. Holmes, Jr. 


SALOON. A place of refreshment. Kitson 
v. Mayor of Ann Arbor, 26 Mich. 325. An 
apartment for a specified public use. Clin- 
ton v. Grusendorf, 80 Iowa 117, 45 N. W. 408 ; 
Ex parte Livingstone, 20 Nev. 282, 21 P. 322. 
In common parlance, a place where intoxicat- 
ing liquors are sold and consumed. Gibbs 
v. Arras Bros., 222 N. Y. 332, 118 N. E. 857, 
858, L. R. A. 1918F, 826, Ann. Cas. 1918D, 
1141; People y. De Geovanni, 326 Ill. 230, 157 
N. E. 195, 197; Standard Brewing Co. v. Weil, 
129 Md. 487, 99 A. 661, 662, L. R. A. 1917C, 
929, Ann. Cas. 1918D, 1143; Proprietors’ Re- 
alty Co. v. Wohltmann, 95 N. J. Law, 303, 112 
‘A. 410, 411. 


SALOON-KEEPER. This expression has a 
definite meaning, namely, a retailer of cigars, 
liquors, ete. Cahill v, Campbell, 105 Mass. 40. 


SALT DUTY IN LONDON. A custom in the 
city of London called “granage,” formerly: 
payable to the lord mayor, etc. for salt 
brought to the port of London, being the twen- 
tieth part. Wharton. 


SALT SILVER. One penny paid at the feast, 
day of St. Martin, by the tenants of some 
manors, as a commutation for the service of 
carrying their lord’s salt from market to his 
larder. Paroch. -Antig. 496. 


SALUS. Lat. Health; prosperity; safety. 


Salus populi suprema lex. The welfare of the 
people is the supreme law. Bac. Max. reg. 
12; Broom, Max. 1-10; Montesq. Esprit.des _ 
Lois, lib. 26, c. 23; 13 Coke, 139. 


Salus reipublice suprema lex. The welfare of 
the state is the supreme law... Inhabitants of 
Springfield v. Connecticut River R. Co., 4 
Cush. (Mass.) 71; Cochituate Bank v. Colt, 
1 Gray (Mass.) 386; Broom, Max. 366. 


Salus ubi multi consiliarii. 4 Inst. 1. Where 
there are many counselors, there is safety. 


SALUTE. A gold coin stamped hy:Henry V. 
in France, after his conquests there, whereon 
the arms of England and France were stamp-~ 
ed quarterly. Cowell. 

In the army and navy an honor paid to a 
distinguished personage, when troops or 
squadrons meet, when officers are buried, or 
to celebrate an event or show respect to a 
flag and on many other ceremonial occasions. 
Cent, Dict. 


SALVA GARDIA 


SALVA GARDIA. L. Lat. 
Orig. 26. 


Safeguard. Reg. 


SALVAGE. In maritime law. A compensa- 
tion allowed to persons by whose assistance a 
ship or its cargo has been saved, in whole or 
in part, from impending danger, or recovered 
from actual loss, in cases of shipwreck, dere- 
lict, or recapture. 3 Kent, Comm. 245, Cope 
v. Vallette Dry-Dock Co., 119 U. S. 625, 7 S. 
Ct. 336, 30 L. Ed. 501; The Rita, 62 F. 763, 
10 C. C. A. 629; The Lyman M. Law (D, C.) 
122 F. 822; The Blackwall, 10 Wall. 11, 19 
L. Ed. 870; The Spokane (D. C.) 67 F. 256; 
J. M. Guffey Petroleum Co. v. Borison (C. C. 
A.) 211 F. 594, 601. 

The reward allowed for service to marine 
property, at risk or in distress, rendered by 
one under no legal obligation to do so, result- 
‘ing in benefit to the property, if saved. The 
Pleasure Bay (D. C.) 226 F. 55. 

In the older books of the law, (and some- 
‘times in modern writings,) the term is also 
used to denote the goody or property saved. 


Equitable Salvage. 

By analogy, the term “salvage” is some- 
times also used in cases which have nothing to 
do with maritime perils, but in which property 
has been preserved from loss by the last of 
several advances by different persons. In 
such a case, the persou making the last ad- 
vance is frequently entitled to priority over 
the others, on the ground that, without his 
‘advance, the property would have been lost 
altogether. This right, which is sometimes 
called that of “equitable salvage,” and is in 
the nature of a lien, is chiefly of importance 
. with reference to payments made to prevent 
leases or policies of insurance from being for- 
feited, or to prevent mines and similar under- 
takings from being stopped or injured. See 
1 Fish. Mortg. 149; 3 Ch. Div. 411; L. R. 14 
Eq. 4; 7 Ch. Div. 825. 


Salvage Charges 
This term includes all the expenses and 
«costs incurred in the work of saying and pre- 
serving the property which was in danger. 
“The salvage charges ultimately fall upon the 
‘insurers, 
Salvage Loss. 
See loss. 


Salvage Service 

A service voluntarily rendered to a vessel 
‘in need of assistance, to relieve her from some 
distress or danger either present or to be rea- 
sonably apprehended. The Lowther Castle 
(D. C.) 195 F. 604; The Neshaminy (C. C. A.) 
228 F, 285, 288 ; The Kennebec e (C. C. A.) 281 
T. 423, 425. 


SALVIAN INTERDICT. See Interdictum 
Salvianum. 
SALVO. Lat. Saving; éxcepting; without 


prejudice to. Salvo me et heredibus: meis, 


except me and my heirs, Salvo jure cujusli-” 
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bet, without prejudice to the rights of any 
one, 


SALVOR. A person who, without any par- 
ticular relation to a ship in distress, proffers 
useful service, and gives it as a volunteer 
adventurer, without any pre-existing cove- 
nant that connected him with the duty of em- 
ploying himself for the preservation of that 
ship. The Clara, 23 Wall. 16, 23 L. Hd. 150: 
The Dumper, 129 F. 99, 63 C. C. A. 600; Cen- 
tral Stockyard Co. v. Mears, 89 App. Div. 452, 
85 N. Y. S. 795. 


SALVUS PLEGIUS. L. Lat. A safe pledge; 
called, also, “certus plegius,” a sure pledge. 
Bract. fol. 160%. 


SAME. The word “same” does not always 
mean “identical,” not different or other. It 
frequently means of the kind or species, not 
the specific thing. Crapo v. Brown, 40 Iowa, 
487, 493. 


SAME OFFENSE. “Same offense,” which 
may be set forth in different forms or degrees 
under different counts of same indictment un- 
der Code 1921, § 2558 (St. 1931, § 2886) means 
not same class or kind of offense, eo nomine, 
but offense committed by same act, transac- 
tion, or omission. Wear v. State, 30 Okl. Cr. 
118, 235 P. 271, 272. The term “same offense,” 
within Code, § 5340 (St. 1931, § 18808), relat- 
ing to former jeopardy, does not signify the 
same offense eo nomine, but the same criminal 
act, transaction, or omission. State v. Shay- 
er, 197 Iowa, 1028, 198 N. W. 329, 336, 


SAMPLE. A specimen; a small quantity of 
any commodity, presented for inspection or 
examination as evidence of the quality of the 
whole; as a sample of cloth or of wheat, 


SAMPLE, SALE BY. A sale at which only a 
sample of the goods sold is exhibited to the 
buyer. See “Sale.” 


SANAE MENTIS. Lat. - In old English law. 
Of sound mind. Fieta, lib. 3, c€. 7, § 1. 


SANCTIO. Lat. In the civil law. That 
part of a law by which a penalty was or- 
dained against those who should violate it. 
Inst. 2, 1, 10. 


SANCTION. In the original sense of the 
word, a “sanction” is a penalty or punishment 
provided as a means of enforcing obedience to 
a law. Im jurisprudence, a law is said to 
haye a sanction when there is a state which 
will intervene if it is disobeyed or disregard- . 
ed. Therefore international law has no legal 
sanction, Sweet. 

In a more general sense, a’ “sanction” has 
been defined as a conditional evil annexed 
to a law to produce obedience to that law: 
and, in a still wider,sense, a “sanction” 
means simply an authorization of anything. 
Occasionally, “sanction” is used (e. g., in 
Roman law) to denote. a statute, the part. 
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(penal clause) being used to denote the whole. 
Brown. 


The vindicatory part of a law, or that part. 


which ordains or denounces a penalty for its 
violation. 1- BI. Comm, 56. 


SANCTUARY. In old English law. A con- 
secrated place which had certain privileges 
annexed to it, and to which offenders were 
accustomed to resort for refuge, because they 
could not be arrested there, nor the laws be 
executed. 


SAND-GAVEL. In old English law. A pay- 
ment due to the lord of the manor of Rodley, 
in the county of Gloucester, for liberty grant- 
ed to the tenants to dig sand for their com- 
mon use, Cowell. 


SANE. Of natural and normal mental con- 
dition; healthy in mind. i 


SANE MEMORY. Sound mind, memory, 
and understanding. This is one of the essen- 
tial elements in the capacity of contracting ; 
and the absence of it in lunatics and idiots, 
and its immaturity in infants, is the cause 
of their respective incapacities or partial in- 
capacities to bind themselves. The like cir- 
ecumstance is their ground of exemption in 
eases of crime. Brown. 


SANG, or SANC. - In old French. Blood. 


SANGUINE, or MURREY. An heraldic term 
for “blood-color,” called, in the arms of 
princes, “‘dragon’s tail,” and, in those of lords, 
“sardonyx.” It is a tincture of very infre- 
quent occurrence, and not recognized by some 
writers, In engraving, it is denoted by nu- 
merous lines in saltire. “Wharton. 


SANGUINEM EMERE. Lat. In feudal law. 
A redemption by villeins, of their blood or 
tenure, in order to become freemen. 


Sanguinis conjunctio benevolentia devincit homi- 
nes et caritate. A tie of blood overcomes men 
through benevolence and family affection. 
Steere v. Steere, 5 Johns. Ch. (N. Y.) 1, 13, 9 
Am, Dee. 256. : 


SANGUIS. Lat. In the civil and old Eng- 
lish law. Blood; consanguinity. 
The right or power which the chief lord 


of the fee had to judge and determine cases. 


where blood was shed. Mou. Aug. t. i. 1021. 


SANIS. A kind of punishment among the 
Greeks; inflicted by binding the malefactor 
fast to a piece of wood. Enc. Lond. 


SANITARIUM. Health station or retreat; 
boarding-house, or other place where patients 
are kept and where medical and surgical 
treatment is given. City of Atlanta v. Black- 
man Health Resort, 153 Ga. 499, 113 S. E. 
545, 548, 


SANITARY. That which pertains to health, 
with especial reference to cleanliness and 


SARCULATURA 


freedom from infective and deleterious influ- 
ences. Mayor and City Council of Baltimore 
v. Bloecher & Schaff, 149 Md. 648, 132 A. 160, 
162. 


SANITARY AUTHORITIES. In English law. 
Bodies having jurisdiction over their respec- 
tive districts in regard to sewerage, drainage, 
scavenging, the supply of water, the preven- 
tion of nuisances and offensive trades, etc., 
all of which come under the head of “gani- 
tary matters” in the special sense of the word: 
Sanitary authorities also have jurisdiction in 
matters coming under the head of “local gov- 
ernment.” Sweet. 


SANITATION. Devising and applying. of 
measures for preserving and promoting pub- 
lic health; removal or neutralization of ele- 
ments injurious to health; practical applica- 
tion of sanitary science. Smith v. State, 160 

Ga, 857, 129 S. E. 542, 544. ' 


SANITY. Sound understanding; the normal 
condition of the human mind; the reverse 
of insanity, (g. v) Rust v. Reid, 124 Va. 1, 
97 S. BE. 324, 381. 


SANS CEO QUE. L. Fr. Without this. See 
Absque Hoc. 
SANS FRAIS. Fr. Without expense. 


See 
Retour Sans Protét. : 


SANS IMPEACHMENT DE WAST. L. Fr. 
Without impeachment of waste. Litt. § 152. 
See Absque Impetitione Vasti. 


SANS JOUR. Fr. Without day; sine die. 


SANS NOMBRE. Fr. A term used in rela- 
tion to the right. of putting animals on a com- 
mou. The term “common sans nombre” does 
not mean that the beasts are to be innumera- 


ble, but only indefinite; not certain. Willes, 
227. 


SANS RECOURS. Fr. Without recourse, 
See Indorsement. 


Sapiens incipit a fine, et quod primum est in 
intentione, ultimum est in executione. A wise 
man begins with the last, and what is first in 
intention is last in execution. 10 Coke, 25. 


Sapiens omnia agit cum consilio. A wise man 
does everything advisedly. 4 Inst..4. 


Sapientia legis nummario pretio non est æsti- 
manda. The wisdom of the law cannot be 
valued by money. Jenk. Cent. 168. 


Sapientis judicis est cogitare tantum sibi esse 
permissum, quantum commissum et creditum. 
It is the part of a wise judge to think that a 
thing is permitted to him, only so far as it is 
committed and intrusted to him. 4 Inst. 163. 
That is, he should keep his jurisdiction within 
the limits of his commission. 


SARCULATURA. L. Lat. In old records. 
Weeding corn. A tenant’s service of weeding 
for the lord. Cowell. ` 


SART 


SART. In old English law. A piece of wood- 
land, turned into arable. Cowell. 


SARUM. In old records. The city of Salis- 
bury in England. Spelman. 


SASINE. In Scotch law. The symbolical de- 
livery of land, answering to the livery of 
seisin of the old English law. 4 Kent, Comm. 
459. ‘ 


‘SASSE. In old English law. A kind of wear 
with flood-gates, most commonly in cut rivers, 
for the shutting up and letting out of -water, 
as occasion required, for the more ready pass- 
ing of boats and barges to and fro: a lock; a 
turnpike; a sluice. Cowell. 


SASSONS. The corruption of Saxons. A 
name of contempt formerly given to the 
English, while they affected.to be called “An- 
gles ;” they are still so called by the Welsh. 


SATISDARE. Lat. In the civil law. To’ 
guaranty the obligation of a principal. 
SATISDATIO. Lat. In the civil law. Se- 


curity given by a party to an action, as by 
a defendant, to pay what might be adjudged 
against him. Inst. 4, 11; 3 Bl. Comm. 291. 


SATISFACTION. The discharge of an obli- 
gation by paying a party what is due to him, 
(as on a mortgage, lien, or contract,) or what 
is awarded to him, by the judgment of a court 
or otherwise. Thus, a judgment is satisfied 
by the payment of.the amount due to the par- 
ty who has recovered such judgment, or by 
his levying the amount. See Miller v. Beck, 
108 Iowa, 575, 79 N. W. 344; Rivers v. Blom, 
163 Mo. 442, 63 S. W. 812; Mazyck v. Coil, 3 
Rich. Law (S. C.) 236; Green v. Green, 49 
Ind. 423: Bryant v. Fairfield, 51 Me. 152; 
Armour Bros. Banking Co. v. Addington, 1 
Iud. T. 304, 37 S. W. 100. 


In Practice 


An entry made on the record, by which a 
party in whose favor a judgment was ren- 
dered ‘declares that he has been satistied and 

paid. 
. “In Equity 

The doctrine of satisfaction in equity is 
somewhat analogous to performance in equity, 
but differs from it in this respect: that satis- 
faction is always something. given either in 
whole or in part- as a substitute or equivalent 
for something else, and not (as in perform- 
ance) something that may be construed as the 
identical thing covertaiited to be done. Brown. 

The execution of an‘ agreement of accord. 
J. F. Morgan Paving Čo; v. Carroll, 211 Ala. 
121, 99 So. 640, 641: 
America, 15 Del, Ch. 76, 132 A. 144, 145. See 
Accord and Satisfaction. 


SATISFACTION, CONTRACTS TO. A. class 
of contracts in which one party agrees, to per- 
form his promise to the satisfaction of the 
other. A contract for construction work “to 


In re. Trexfer Co: of . 
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the entiré satisfaction of the owners” im- 
ports that the construction be to the satisfac- 
tion of a reasonable man and not to the per- 
sonal satisfaction of owners. MacDonald v. 
Kavanaugh, 259 Mass. 439, 156 N. E. 740, 748; 
Erikson v. Ward, 266 Ill. 259, 107 N. E. 593, 
594, Ann. Cas, 1916B, 497; Waite v. C. E. 
Shoemaker & Co., 50 Mont. 264, 146 P. 736, 
742, 


SATISFACTION PIECE, In practice. A 
memorandum in writing, entitled in a cause, 
stating that satisfaction is acknowledged be- 
tween the parties, plaintiff and defendant. 
Upon this being duly acknowledged and filed 
in the office where the record of the judgment 
is, the judgment becomes satisfied, and the de- 
fendant discharged from it. 1 Archb. Pr. 722. 


Satisfaction should be made to that fund which 
has sustained the loss. 4 Bouv, Inst. no. 3731. 


SATISFACTORY. Where a contract pro- 
vides that it is to be performed in a manner 
“satisfactory” to one of the parties, the pro- 
vision must be construed as meaning that the 
performance must be such that the party, as a 
reasonable person, should be satisfied with it. 
Hoff v. L. Gould & Co., 198 Ill. App, 499, 501; 
Bruner v. Hegyi, 42 Cal. App. 97; 183 P. 369. 


SATISFACTORY EVIDENCE. See Evidence. 


SATISFIED TERM. A term of years in 
land is thus called when the purpose for 
which it was created has been satisfied or exe- 
cuted before the expiration of the set period. 


SATISFIED TERMS ACT. The statute 8 & 
9 Vict. c. 112, passed to abolish satisfied out- 
standing terms of years in land. By this act, 
terms which shall henceforth become attend- 
ant upon the inheritance, either by express 
declaration. or construction of law, are to 
cease and determine. This, in effect, abol- 
ishes outstanding terms. 1 Steph. Comm. 880- 
382; Williams, Real Prop. pt. 4, ¢. 1. 


SATISFY, in technical use, generally means - 
to comply actually and fully with a demand; 
to extinguish, by payment or performance. 

To convince, as to satisfy a jury. State v. 
Childs, 8 N. J. Misc. 3, 126 A. 678, 679; Mey- 
rovitz v. Levy, 184 Ala. 293, 63 So. 968, 965; 
Lawrence v. Goodwill, 44 Cal. App. 440, 186 P. 
781, 785. 


Satius est petere fontes quam sectari rivulos. 
Lofft,‘ 606. It is better to seek the source 
than to follow the streamlets. 


SATURDAY’S STOP. In old English law. 
A space of time from even-song on Saturday 
till sun-rising on Monday, in which it was not 
lawful to take salmon in Scotland and the 
northern parts of England. Cowell. ~ 


SAUNKEFIN. L. Fr.. End of blood; fail- 
ure of the direct line in successions. Spel- 
man; Cowell. 
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SAUVAGINE. L. Fr. Wild animals, 


SAUVEMENT. L. Fr. Safely. Sauvement 
gardes, safely kept. Britt. c. 87. 


SAVE. To except, reserve, or exempt; as 
where a statute “saves” vested rights. To 
toll, or suspend the running or operation of; 
as to “save” the statute of limitations. 


SAVER DEFAULT. L. Fr. In old English 
practice. To excuse a default. Termes de la 
Ley. 


SAVING CLAUSE. A saving clause in a 
statute is an exception of a special thing out 
of the general things mentioned in the stat- 
ute; it is ordinarily a restriction in a repeal- 
ing act, which is intended to save rights, pend- 
ing proceedings, penalties, etc., from the an- 
nihilation wihch would result from an unre- 
stricted repeal. State v. St. Louis, 174 Mo. 
125, 73 S. W. 623, 61 L, R. A. 593; Clark 
Thread Co. v. Kearney Tp., 55 N. J. Law, 50, 
25 A, 327. 


SAVING THE STATUTE OF LIMITATIONS. 
A creditor is said to “save the statute of 
limitations” when he saves or preserves his 
debt from being barred by the operation of 
the statute. Thus, in the case of a simple 
contract debt, if a creditor commence an ac- 
tion for its recovery within six years from 
the time when the cause of action accrued, he 
will be in time to save the statute. Brown. 


SAVINGS BANK, See Bank. 


SAVOUR. To partake the nature of; to bear 
affinity to. 


SAVOY. One of the old privileged places, or 
sanctuaries. 4 Steph: Comm. 2277. 


SAW LOG. A log of colvenient length and 
otherwise suitable for being manufactured 
into lumber. Ladnier v. Ingram Day Lumber 
Co., 135 Miss. 632, 100° So. 369, 370. ' 


SAXON LAGE. The laws of the West Sax- 
ons. Cowell. 


SAY ABOUT. This phrase, like “more or 
less,” is frequently introduced into convey- 
ances or contracts of sale, to indicate that 
the quantity of the subject-matter is uncer- 
tain, and is only estimated, and to guard the 
vendor against the implication of having war- 
ranted the quantity. 


SAYER. In Hindu law. Variable imposts 
distinct from land, rents, or revenues; con- 
sisting of customs, tolls, licenses, duties on 
goods; also taxes on houses, shops, bazaars, 
etc. Wharton. 


SC. An abbreviation for “seilicet,” that is 
to Say. 


SCAB. A working man who works for lower 
wages: thau or under conditions contrary to 
those prescribed by a trade union; also one 


SCANDAL 


who. takes the place of a workingman on a 
strike. Walter A. Wood Mowing & Reaping 
Mach. Co. v. Toohey, 114 Misc. 185, 186 N. 
Y. S. 95, 99; Ilinois Malleable Iron Co. v. 
Michalek, 279 Ill. 221, 116 N. E. 714, 717; U. 
S. v. Taliaferro (D. C.) 290 F. 214, 218. 


SCABINI. In old European law. The judges 
or assessors of the judges in the court held 
by the count. . Assistants or associates of the 
count; officers under the count. The perma- 
nent selected judges of the Franks. Judges 
among the Germans, Franks, and Lombards, 
who were held in peculiar esteerh. Spelman. 


SCACCARIUM. A chequered cloth resem- 
bling a chess-board which covered the table 
in the exchequer, and on which, when certain 
of the king’s accounts were made up, the sums 
were marked and scored with counters. 
Hence the court of exchequer, or curia scac- 
carii, derived its name. 3 Bl. Comm. 44. 


SCALAM. At the scale; the old way of pay- 
ing money into the exchequer. Cowell. 


SCALE. In early American law. To adjust, 
graduate, or value according. to a- scale. 
Walden v. Payne, 3. Wash. (Va.) 5, 6. 


SCALE TOLERANCE. Nominal variation be- 
tween different scales in respect of the mass 
or “weight” of the same goods. Smith v. Lou- 
isville & N. R. Co., 202 Iowa, 292, 209 N, W. 
465, 466. i 


SCALER. An expert employed to determine 
the number of board feet and the percentage 
of unsound timber in logs. Connecticut Val- 
ley Lumber Co. v. Stone (C. C. A.) 212 F. 113, 
715. 


SCALING LAWS. A term used to signify 
statutes establishing the process of adjusting 
the difference in value between depreciated 
paper money and specie. Such statutes were 
rendered necessary by the depreciation- of pa» 
per money necessarily following the estab- 
lishment ‘of American independence. «And, 
more recently, to discharge those debts which 
were made payable in Confederate money. 
The statutes are now obsolete. 


SCALPINGS. See Wheat Scalpings. 


SCAMNUM CADUCUM. In old records, the 
eucking-stool, (g. v.) Cowell. ; 


SCANDAL. Defamatory reports or rumors; 
aspersion or slanderous talk, uttered reck- 
lessly or maliciously. 


In Pleading 


“Scandal consists in the allegation of any- 
thing which is unbecoming the dignity of the 
court to hear, or is contrary to good manners, 
or which charges some person with a crime 
not necessary to be shown in the cause; to 
which may be added that any unnecessary al- 
legation, bearing cruelly upon the moral char- 
acter of an individual, is also scandalous.” 


SCANDALOUS MATTER 


Daniell, Ch. Pr. 290. And see McNulty v. 
Wiesen (D: C.) 180 F. 1013; Kelley v. Boett- 
cher, 85 F. 58, 29 C. C. A. 14; Burden v. Bur- 
den (C. C.) 124 F. 255; Chew v. Eagan, 87 N. 
J. Eq. 80, 99 A. $11; Huffman y. State, 183 
Ind. 698, 109 N. E. 401, 402. 


SCANDALOUS MATTER. 
ing. See Scandal. 


SCANDALUM MAGNATUM. In English law. 
Scandal or slander of great men or nobles. 
Words spoken in derogation of a peer, a judge, 
or other great officer of the realm, for which 
an action lies, though it is now rarely resort- 
ed to. 3 BI. Comm. 123; 3 Steph. Comm. 473. 
This offense has not existed in America since 
the formation of the United States. State v. 
Shepherd, 177 Mo. 205, 76 S. W. 79, 99 Am. 
St. Rep. 624. 


SCAPELLARE. In old European law. To 
chop; to chip or haggle. Spelman. 


SCAPHA. Lat. In Roman law. A boat; a 
lighter. A ship's boat. 


In equity plead- 


SCAVAGE, SCHEVAGE, SCHEWAGE, or 
SHEWAGE. A kind of toll or custom, exact- 
ed by mayors, sheriffs, etc, of merchant 
strangers, for wares showed or offered for 
sale within their liberties. Prohibited by 19 
Hen, VII. c. 7. Cowell, 


SCAVAIDUS. The officer who collected the 
scavage money. Cowell. 


SCEATTA. A Saxon coin of less denomina- 
tion than a shilling. Spelman. 


SCEPPA SALIS. An ancient measure of salt, 
the quantity of which is now not known. 
Wharton. 


SCHAR-PENNY, SCHARN-PENNY, or 
SCHORN-PENNY. A small duty or compen- 
sation. Cowell. 


SCHEDULE, A sheet of paper or parchment 
annexed to a statute, deed, answer in equity, 
deposition, or other instrument, exhibiting in 
detail the matters mentioned or referred. to in 
the principal document. 

A list or inventory; 
an inventory. 


the paper containing 


In Practice 


~ a7 

When an indictment is returned from an 
inferior court in obedience to a writ of cer- 
tiorari, the statement of the previous pro- 
ceedings sent with it is termed the “schedule.” 
1 Saund. 309a, n. 2. ` 


In Constitutional Law 


A schedule is a statement annexed to a 
constitution newly adopted by a state, in 
which are described at length the particulars 
in which it differs from the former constitu- 
tion, or which contains provisions for the ad- 
justment of matters affected by the change 
from. the old to the new constitution. 
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SCHEME. In English law, a scheme is a 
document containing provisions for regulat- 
ing the management or distribution of prop- 
erty, or for making an arrangement between 
persons haviug conflicting rights. Thus, in 
the practice of the chancery division, where 
the execution of a charitable trust in the 
manner directed by the founder is difficult 
or impracticable, or requires supervision, a 
scheme for the management of the charity 
will be settled by the court. Tud. Char. 
Trusts, 257; Hunt, Eq. 248; Daniell, Ch. Pr. 
1765. 


SCHETES. Usury. Cowell. 


SCHIREMAN. In Saxon law. An officer hay- 
ing the civil government of a shire, or county ; 
an earl. 1 Bl. Comm. 398. 


SCHIRRENS-GELD, In Saxon law. A tax 
paid to sheriffs for keeping the shire or coun- 
ty court. Cowell. 


SCHISM. In ecclesiastical law. A division 
or separation in a church or denominatiou of 
Christians, occasioned by a diversity of faith, 
creed, or religious opinious. Nelson v. Ben- 
son, 69 Ill. 29; McKinney v. Griggs, 5 Bush 
(Ky.) 407, 96 Am. Dec. 860; Lindstrom v. Tell, 
131 Minn. 203, 154 N. W. 969, 971. 


SCHISM-BILL. In English law. The naine 
of an act passed in the reign of Queen Anne, 
which restrained Protestant disseuters from 
educating their own children, and forbade all 
tutors and schoolmasters to be present at any 
conventicle or dissenting place of worship. 
The queen died on the day when this act was 
to have taken effect, (August 1, 1714,) and it 


was repealed in the fifth year of Geo. I. 
Wharton, 
SCHOOL. An institution of learning of a 


lower grade, below a college or a university. 
A place of primary instruction. The term 
generally refers to the common or public’ 
schools, maintained at the expense of the 
public. See American Asylum v. Pheonix 
Bank, 4 Conn. 177, 10 Am. Dec. 112; In re 
Sanders, 53 Kan. 191, 36 P. 348, 23 L. R. A. 
603; Com. v. Banks, 188 Pa. 397, 48 A, 277; 
Litchman y. Shannon, 90 Wash. 186, 155 P. 
783, 784; Alexander v. Phillips, 31 Ariz. 503, 
254 P, 1056, 1058, 52 A. L. R. 244. 


Common Schools 


Schools maintained at the public expense 
and administered by a bureau of the state, 
district, or municipal government, for the 
gratuitous education of the children of all 
citizens without distinction. Jenkins v. An- 
dover, 103 Mass. 98; People v. Board of Edu- 
cation, 13 Barb. (N. Y.) 410; Le Coulteulx v. 
Buffalo, 33 N. Y. 337; Roach v., Board of Di- 
rectors, 7 Mo. App. 567; State v. Preston, 79 
Wash. 286, 140 P. 350, 351; Special School 
District No, 65, of Logan County, v. Bangs, 
144 Ark, 34, 221 S. W. 1060; Board of Eda. 
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eation of City of Sapulpa v. Corey, 63 Okl. 
178, 163 P. 949, 953; State v. O'Dell, 187 Ind. 
84, 118 N. E. 529, 530. 


District School 


A common or public schoo] for the educa- 
tion at public expense of the children resid- 
‘ing within a given district; a public school 
maintained by a “school district.” See infra. 


Grade School 


A school in which the pupils are classified 
according to progress and taught by differ- 
ent teachers so that a rural school under one 
teacher is not included within the exception, 
although various pupils in various stages of 
progress are classified. Board of County 
Com’rs of Laramie County v. State, 24 Wyo. 
364, 158 P. 801, 804. 


High School 


A school in which higher branches of learn- 
ing are taught than in the common schools. 
128 Mass. 306; Thurman-Watts v. Board 
of Education of City of Coffeyville. 115 Kan. 
328, 222 P. 123, 125. A school in which such 
instruction is given as will prepare the stu- 
dents to enter a college or university. Attor- 
ney General y. Butler, 123 Mass. 306; State 
y. School Dist., 31 Neb. 552, 48 N. W. 393; 
Whitlock v. State, 30 Neb. 815, 47 N. W. 284. 


Normal Schoo! 


A training school for teachers; one in 
which instruction is given in the theory and 
practice of teaching; particularly, in the sys- 
tem of schools generally established through- 
out the United States, a school for the train- 
ing and instruction of those who are already 
teachers in the public schools or those who 
desire and expect to become such. See Gor- 
don y. Cornes, 47 N. Y. 616; Board of Re- 
gents v. Painter, 102 Mo. 464, 14 8. W. 938, 
10 L. R. A. 493. 


Private School 


One maintained by private individuals or 
corporations, not at public expense, and open 
only to pupils selected aud admitted by the 
proprietors or governors, or to pupils of a 
certain class or possessing certain qualifica- 
tions, (racial, religious, or otherwisc,) and 
generally supported, in part at least, by tui- 
tion fees or charges. See Quigley v. State, 
5 Ohio Cir. Ct. R. 638. 


Public Schools, 


Schools established under the laws of the 
state (and usually regulated in matters of de- 
tail by the local authorities), in the various 
districts, counties, or towns, maintained at 
the public expense by taxation, and open 
with or without charge to the children of 
all the residents of the town or other district. 
Jenkins v. Andover, 103 Mass. 97; St. Jos- 
eph’s Church v. Assessors of Taxes, 12 R. I. 
19, 34 Am. Rep. 597; Merrick v. Amherst, 12 
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Allen (Mass.) 508; Litchman v. Shannon, 90 
Wash. 186, 155 P. 783, 784; Moran v. Board 
of Com’rs of Chowan County, 168 N. C. 289, 
84 S. EB. 402, 403. A public school is one be- 
longing to the public and established and con- 


ducted under public authority; not one own- 


ed and conducted by private parties, though 
it may be open to the public generally and 
though tuition may be free. Gerke v. Purcell, 
25 Ohio St. 229. : 


School Board 


A board of municipal officers charged with 
the administration of the affairs of the pub- 
lic schools. They are commonly organized 
under the gencral laws of the state, and fail 
within the class of quasi corporations, some- 
times coterminous with a county or borough, 
but not necessarily so. The members of the 
school: board are sometimes termed “school 
directors,” or the official style may be “the 
board of school directors.” The circuit of 
their territorial jurisdiction is called a 
“school district,” and each school district 
is usually a separate taxing district for 
schocl purposes. 


School Directors 
See School Board. 


School District 


A public and quasi municipal corporation, 
organized by legislative authority or direc- 
tion, comprising a defined territory, for the 
erection, maintenance, government, and sup- 
port of the public schools within its terri- 
tory in accordance with and in subordination 
to the general school laws of the state, invest- 
ed, for these purposes only, with powers of 
local self-government and generally of local- 
taxation, and administered by a board of 
officers, usually elected by the voters of the 
district, who are variously styled “school di- 
rectors,” or “trustees,” “commissioners,” or 
“supervisors” of schools. See Hamilton v. 
San Diego County, 108 Cal. 273, 41 P. 305; 
Landis v. Ashworth, 57 N. J. Law, 509, 31 A. 
1017; Travelers’ Ins. Co. v. Oswego Tp., 59 
F. 64, 7 C. C. A. 669; Board of Education v., 
Sinton, 41 Ohio St. 511; Commonwealth v. 
Wilkins, Thomas & Barney, 75 Pa. Super. Ct. 
305; Hoffsommer v. Hayes, 92 Okl. 32, 217 P. 
477, 479: Independent School Dist. of Alex- 
andria v. Independent School Dist. No. 2, 
Wayne Tp., Hanson County, 35 S. D. 474, 152 
N. W. 706, 707; Spencer v. School Dist. No. 
1, 121 Or. 511, 254 P. 357, 359; Gallishaw v. 
Jackson, 99 S. C. 342, 83 S. E. 454, 456; Hem- 
ler v. Richland Parish School Board, 142 La. 
133, 76 So. 585, 586; State Nat. Bank of 
Artesia v. Clayton, 22 N. M. 630, 167 P. 20; 
Wood v. Calaveras County, 164 Cal. 398, 129 
P. 283, 285; Duff v. School Dist. of Perry 
Tp., 281 Pa. 87, 126 A. 202. 


Consolidated School District 


A common school district where two or 
more existing schools have consolidated into 


SCHOOL 


one single district. Trustees of Walton 
School v. Board of Sup’rs of Covington Coun- 
ty, 115 Miss. 117, 75 So. 833, 834; Jackson v. 
Joint Consol. School Dist. No. 1, 255 P. 87, 
123 Kan. 325; Rice v, Gong Lum, 139 Miss. 
760, 104 So. 105, 110. 


School Lands 
See Land. 
School-Master 


One employed in teaching a school. 
SCHOUT. In Dutch law. An officer of a 


court whose functions somewhat resemble 
those of a sheriff, 


SCI. 
(gq. v.) 


FA. An abbreviation for “scire facias, 


SCIENDUM. Lat. In English law. The 
name given to a clause inserted in the rec- 
ord by which it is made “known that the jus- 
tice here in court, in this same term, deliv- 
ered a writ thereupon to the deputy-sheriff 
of the county aforesaid, to be executed in 
due form of law.” Lee, Dict. “Record.” 


SCIENDUM EST. Lat. It is to be known; 
be it remarked. In the books of the civil 
law, this phrase is often found at the begin- 
ning of a chapter or paragraph, by way of 
introduction to some explanation, or direct- 
ing attention to some particular rule. 


SCIENTER. Lat. Knowingly. The term 
is used in pleading to signify an allegation 
(or that part of the declaration or indictment 
which contains it) setting out the defendant’s 
previous knowledge of the cause which led 
to the injury complained of, or rather his 
‘previous knowledge of a state of facts which 
it was his duty to guard against, and his 
omission to do which has led to the injury 


complained of. The insertion of such an al- 


legation is caHed “laying the action (or in- 
dictment) with a scienter.” And the term 
is frequently used to signify the defendant’s 
guilty knowledge. People v. Gould, 237 Mich. 
156, 211 N. W. 346, 348; Shriver v. Union 


Stockyards Nat. Bank, 117 Kan. 688, 232 P.. 


1062, 1067; Neilson y. Masters, 72 Or. 468, 
143 P. 1182, 11384; Morrow v. Franklin, 289 
Mo. 549, 233 S. W. 224, 227; Horton v. Tyree, 
104 W. Va. 238, 189 S. E. 787, 738. 


Scienti et volenti non fit injuria. Bract. fol. 
20. An injury is not done to one who knows 
and wills it. 


Scientia sciolorum est mixta ignorantia. 8 
Coke, 159. The knowledge of smatterers is 
diluted ignorance. 


Scientia utrimque par pares contrahentes facit. 
Equal knowledge on both. sides makes con- 
tracting parties equal. 3 Burrows, 1905. An 
insured need not ‘mention what the under- 
writer knows, or what he ought to know. 
Broom, Max. T72. . . 


<- SCINTILLA. Lat. 
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SCILICET. Lat. To-wit; that is to say. 
A word used in pleadings and other instru- 
ments, as introductory to a more particular 
statement of matters previously mentioned in 
general terms. Hob. 171, 172. - 


A spark; 
the least particle. 


a remaining 
particle; 


SCINTILLA JURIS. In real property law. 
A spark of right or interest. By this figura- 
tive expression was denoted the small parti- 
cle of interest which, by a fiction of law, was 
supposed to remain in a feoffee to uses, suf- 
ficient to support contingent uses afterwards 
coming into existence, and thereby enable the 
statute of uses (27 Hen, VIII. e. 10) to exe- 
cute them. See 2 Washb. Real Prop. 125; 
4 Kent, Comin. 238. 


SCINTILLA OF EVIDENCE. A spark, glim- 
mer, or faint show of evidence. A metaphori- 
eal expression to describe a very insignifi- 
cant or trifling item or particle of evidence; 
used in the statement of the common-law rule 
that if there is any evidence at all in a case, 
even a mere scintilla, tending to support a 
material issue, the case cannot be taken from 
the jury, but must be left to their decision. 
See Offutt v. World’s Columbian Exposition, 
175 Ill. 472, 51 N. E. 651. Courts differ as 
to what constitutes a “scintilla,” and some 
courts do not accept the rule. Dutton v. At- 
lantic Coast Line R. Co., 104 S. C. 16, 88 S. E. 
263, 267; Louisville & N. R. Co. v. Johnson’s 
Adm’x, 161 Ky. 824, 171 S. W. 847, 852; Ford 
y. Papcke, 26 Ohio App. 225, 158 N. E. 558; 
Cleveland-Akron Bag Co. v. Jaite, 112 Ohio 
St. 506, 148 N. E. 82, 84; Sobolovitz v. Imb- 
ric Oil Co., 107 Ohio St. 204, 140 N. D. 634, 
635. 


Scire debes cum quo contrahis. 
know with whom you deal. 
405, 632; 


You ought to 
11 Mees. & W. 
13 Mees. & W. 171. 


Scire et scire debere æquiparantur in jure. To 
know a thing, and to be bound to know it, 


are regarded in law as equivalent. Tray. 
Leg. Max. 551. 
SCIRE FACIAS. Lat. In practice. A ju- 


dicial writ, founded upon some record, and 
requiring the person against whom it is 
brought to show cause why the party bring- 
ing it should not have advantage of such rec- 
ord, or (in the case of a scire facias to re- 
peal letters patent) why the record should 
not be aunulled and vacated. 2 Archb. Pr. 
K. B. 86; Pub. St. Mass. p,, 1295. . 

The most common application of this writ 
is as a process to revive a judgment, after 
the lapse of a certain time, or on a change 
of parties, or otherwise to have execution of 
the judgment, in. which cases it is merely 
a continuation of the original action. It is 
used more rarely as a mode. of proceeding 
against special bail on their recognizance, 
and as a means of repealing letters, patent, 
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in which cases it is an original proceeding. 
2 Archb. Pr. K. B. 86. And see Knapp v. 
Thomas, 39 Ohio St. 388, 48 Am. Rep. 462; 
Walker v. Wells, 17 Ga. 551, 63 Am. Dec. 
252; Chestnut v. Chestnut, 77 Ill. 349; Lyon 
v. Ford, 20 D. ©. 535; State Treasurer vV, 
Foster, 7 Vt. 58; Lafayette County v. Won- 
derly, 92 F. 314, 34 C. C. A. 360; Hadaway 
v. Hynson, 89 Md. 305, 43 A. 806; Shea v. 
Starr, 76 N. H. 538, 85 A. 788, 789; Carney 
v. Carney, 138 Tenn. 647, 200.8. W. 517, 519; 
State v. Smith, 98 W. Va. 621, 127 S. E. 495, 
496; Parker v. Brattan, 120 Md. 428, 87 A. 
756, 757; -State v. Andrews, 131 Tenn, 3554, 
175 S. W. 563, 569; U. S. v. Ewing (D. C.) 
19 F.(24) 378, 379; American Ry. Express 
Co. v. F. S. Royster Guano Co., 141 Va. 602, 
126 S. Ð. 678, 679. 


SCIRE FACIAS AD AUDIENDUM ER- 
RORES. The name of a writ which is sued 
out after the plaintiff in error has assigned 
his errors, . Fitzh. Nat. Brev. 20. 


SCIRE FACIAS AD DISPROBANDUM 
DEBITUM. The name of a writ in use in 
Pennsylvania, which lies by a defendant. in 
foreign attachment against the plaintiff, in 
order to enable him, within a year and a day 
next ensuing the time of payment to the 
plaintiff in the attachment, to disprove or 
avoid the debt recovered against him. Bou- 
vler. : 


SCIRE FACIAS AD REHABENDAM TER- 
RAM. A scire facias ad rehabendam terram 
lies. to enable a judgment debtor to recover 
back his lands taken under an elegit. when 
the judgment. creditor has satisfied or been 
paid the amount of his judgment. Chit. 692; 
Fost. on Sci. Fa. 58. 


SCIRE FACIAS FOR THE CROWN. In 
English law. The summary proceeding : by 
extent is only resorted to when a crown debt- 
or is insolvent, or there is good ground for 
supposing that the debt may be lost by delay. 
In ordinary cases where a debt or duty ap- 
pears by record to be owing to the crown, the 
process for the crown. is a writ of sci. fa. 
quare executionem non; but should the de- 
fendant’ become insolvent pending this writ, 
the crown may abandon. the proceeding and 
resort to an extent. Wharton. - 


SCIRE FACIAS QUARE RESTITUTIONEM 
NON. This writ lles where execution on a 
judginent has been levied, but the money has 
not been paid over to the plaintiff, and’ the 
judgment is afterwards reversed in error or 
on appeal; in such a case a scire facias is 
necessary. before a writ of restitution can 
issue. Chit. 582; Fost. on Sci. Fa. 64. 


SCIRE FACIAS SUR MORTGAGE. A writ 
of scire facias issued upon the default of a 
mortgagor to make payments or observe con- 
ditions, requiring him to show cause why the 
mortgage should not be foreclosed, and. the 


` contemn, to disdain. 


SCOT 


mortgaged property taken and sold in execu- 
tion. . i 


SCIRE FACIAS SUR MUNICIPAL CLAIM. 
A writ of scire facias, authorized to be is- 
sued in Pennsylvania, as a means of enforce- 
ing payment of a municipal claim (g. v.) out 
of the real estate upon which such claim is a 
lien. 


SCIRE FECI. Lat. In practice. The name 
given to the sheriff’s return to a writ of scire 
facias that. he has caused notice to be given 
to the party or parties against whom the 
writ was issued. 2 Archb. Pr. K. B. 98, 99. 


SCIRE FIER! INQUIRY. In English law. 
The name of a writ formerly used to recover 
the amount of a judgment from an executor. 


Scire leges non hoc est verba earum tenere, sed 
vim ac potestatem. To know the laws is not 
to observe their mere words, but their force 
and power; [that is, the essential meaning 
in which their efficacy resides.] ` Dig. 1, 3; 
17; 1 Kent, Comm, 462. : 


Scire proprie est rem ratione et per causam cog- 
noscere. To know properly is to know a thing 
in its reason, and by its cause. We are 
truly said to know anything, where we know 
the true cause thereof. Co. Litt. 183b. 


SCIREWYTE. In old English law. A tax or 
prestation paid to the sheriff for holding the 
assizes or county courts. Cowell. ` 


SCISSIO. Lat. In old English law. . A. cut- 
ting. Scissio auricularum, cropping of the 
ears. An old punishment. Fleta, lib. 1, e. 38, 
§ 10. 


SCITE, or SITE. The sitting or standing on 
any place; the seat or situation of a capital 
messuage, or the ground whereon it stands. 
Jacob. 


SCOLD. A troublesome and angry woman, 
who, by. brawling and wrangling among her 
neighbors, breaks the public peace, increases 
discord, and becomes a public nuisance to 
the neighborhood. 4 Steph. Comm. 276. 


Common Scold:. 


One who, by the practice of frequent scold- 
ing, disturbs the neighborhood. Bish, Crim. 
Law, § 147. A quarrelsome, brawling, vitu- 
perative person. U. 8. v. Royall, 27 Fed. 
Cas. 907; Com. v. Mohn, 52 Pa. 243, 91 Am. 
Dec. 153; Baker v. State, 53 N, J. Law, 45, 
20 A. 858. 


SCORN, v. To hold in extreme contempt, to 
reject as unworthy of regard; to despise, to 
U. S. v. Ault (D. C) 
263 F. 800, 810; U. S. v. Strong (D. C.) 263 F. 
789, 796. 


SCOT. In old English law. A tax, or trib- 
ute; one’s share of a contribution, 


SCOT AND LOT 


SCOT AND LOT. In English law: The name 
of a customary contribution, laid upon all 
subjects according to their ability. Brown. 


SCOT AND LOT VOTERS. In English law. 
Voters in certain boroughs entitled to the 
franchise in virtue of their paying this con- 
tribution. 2 Steph. Comm. 360. 


SCOTAL. In old English law. An extortion- 
ate practice by officers of the forest who kept 
ale-houses, and compelled the people to drink 
at their houses for fear of their displeasure. 
Prohibited by the charter of the forest, ¢. 7. 
Wharton. 


SCOTCH MARRIAGES. See Gretna Green. 


SCOTCH PEERS. Peers of the kingdom of 
Scotland; of these sixteen are elected to par- 
liament by the rest and represent the whole 


body. They are elected for one parliament 
only, 
SCOTS. In English law. Assessments by 


commissioners of sewers. 


SCOTTARE. To pay scot, tax, or customary 
dues. Cowell. 


SCOUNDREL. An approbious epithet, im- 
plying rascality, villainy, or a want of honor 
or integrity. In slander, this word is not 
actionable per se. 2 Bouv. Inst. 2250. 


SCRAMBLING POSSESSION. 
sion, 


See Posses- 


SCRAWL. A word used in some of the Unit- 
ed States for scrowl or scroll. “The word 
‘seal,’ written in a sœrawl attached to the 
name of an- obligor, makes the instrument a 
specialty.” Comerford v. Cobb, 2 Fla. 418. 
SCRIBA. Lat. A scribe; a secretary. Scri- 
ba regis, a king’s secretary; a chancellor, 
Spelman. 


‘Scribere est agere. To write is to act. Trea- 
sonable words set down in writing amount to 
overt acts of treason. 2 Rolle, 89; 4 BL 
Comm, 80; Broom, Max. 312, 987. 


‘SCRIP. Certificates of ownership, either ab- 
Solute or conditional, of shares in a public 
company, corporate profits, ete. Pub. St. 
Mass. 1882, p. 1295. f 

A scrip certificate (or shortly “scrip”) is an 
acknowledgment by the projectors of a com- 
-pany or the issuers of a loan that the person 
named therein (or more commonly the hold- 
ær for the time being of the certificate) is en- 
‘titled to a certain specified number of shares, 
_debentures, bonds, ete. It is usually given in 
“exchange for the letter of allotment, and in 
its turn is given up for the shares, deben- 
tures, or ponds which it represents, Lindl. 
Partn. 127; Sweet. 

The term has also been applied in the 
-United States to warrants or other like or- 
ders drawn on a municipal. treasury (Alma 
v. Guaranty Sav. Bank, 60 F. 207, 8 ©: ©. A. 
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564,) to certificates showing the holder to 
be entitled to a certain portion or allottment 
of public or state lands, (Wait v. State Land 
Office Com’r, 87 Mich. 353, 49 N. W. 600,) and 
to the fractional paper currency issued by 
the United States during the period of the 
Civil War. 


SCRIP DIVIDEND. 


SCRIPT. Where instruments are executed 
in part and counterpart, the original or prin- 
cipal is so called, 


See Dividend. 


In English Probate Practice 


A will, codicil, draft of will or codicil, or 
written instructions for the same. If the will 
is destroyed, a copy or any paper embodying 
its contents becomes a script, even. though 
not made under the direction of the testator. 
Browne, Prob. Pr. 280, 


Seripte obligationes scriptis tolluntur, et nudi 
consensus cbligatio contrario consensu dissolvi- 
tur. Written obligations are superseded by 
writings, and au obligation of naked assent 
is dissolved by assent to the contrary. 


SCRIPTORIUM. In old records. A place in 


monasteries, where writing was done, Spel- 
man. 
SCRIPTUM. Lat. <A writing; something 


written. Fleta, l. 2, c. 60, § 25. 


SCRIPTUM INDENTATUM. A writing in- 
dented; an indenture or deed. 


SCRIPTUM OBLIGATORIUM. A writing ob- 
ligatory. The technical name of a bond in 
old pleadings. Any writing under seal. 


SCRIVENER. A writer; scribe; conveyanc- 
er. One whose occupation is to draw con- 
tracts, write deeds and mortgages, and pre- 
pare other species of written instruments. 
Also an agent to whom property is intrust- 
ed by others for the purpose of lending it out 


‘at an interest payable to his principal, and 


for a commission or bonus for himself, where- 
by he gains his livelihood. 


Money Scrivener 


A money broker. The name was also for- 
merly .applied in England to a person (gen- 
erally an attorney or solicitor) whose busi- 
ness was to find investments for the money 
of his clients, and see to perfecting the se- 
curities, and who was often intrusted with 
the eustody of the securities and the collec- 
tion of the interest and principal. See Wil- 
liams v. Walker, 2 Sandf. Ch. (N. Y.) 325. 


SCROLL. A mark intended to supply the 
place of a seal, made with a pen or other in- 
strument of writing. 

A paper or parchment containing some writ- 
ing, and rolled up so as to conceal it, 


SCROOP’S INN. .An obsolete ; law society, al- 
so: called “Serjeants’ Place,” opposite to. St. 
Andrew's: Church, Holborn, London, . 
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SCRUET-ROLL. In old practice. A species 
of roll or record, on which the bail on habeas 
corpus was entered. 


SCRUTATOR. Lat. In old English law. A 
searcher or bailiff of a river; a water-bailiff, 
whose business was to look to the king’s 
tights, as to his wrecks, his flotsam, jetsam, 
water-strays, royal fishes. Hale, de Jure 
Mar. par. 1, c. 5. 


SCURRILOUS. The low and indecent lan- 
guage of the meaner sort of people, low in- 
-decency or abuse; mean; foul; vile, synony- 
mous with vulgar; foul or foul-mouthed. U. 
S. v. Strong (D. C.) 263 F. 789, 796; U. S. v. 
Ault (D. C.) 263 F. 800, 810. 


SCUSSUS. In old Buropean law. Shaken 


or beaten out; threshed, as grain. Spel- 
man. 
SCUTAGE. In feudal law. A tax or con- 


tribution raised by those that held lands by 
knight’s service, towards furnishing the king’s 
army, at the rate of one, two or three marks 
for every knight's fee. 

A pecuniary composition or commutation 
made by a tenant by knight-service in lieu 
of actual service. 2 Bl. Comm. 74. 

A pecuniary aid or tribute originally re- 
‘served by particular lords, instead or in lieu 
-of personal service, varying in amount ac- 
«cording to the expenditure which the lord had 
to incur in his personal attendance upon the 
king in his wars. Wright, Ten. 121-134. 


SCUTAGIO HABENDO. A writ that ancient- 
ly lay against tenants by knight’s service to 
serve in the wars, or send sufficient persons, 
or pay a certain sum. Fitzh. Nat. Brey. 83. 


SCUTE. A French coin of gold, coined A. D. 
1427, of the value of 3s. 4d. 


-SCUTELLA. A scuttle; anything of a flat or 
“broad shape like a shield. Cowell. 


SCUTELLA ELEEMOSYNARIA. An alms- 
‘basket, 


SCUTIFER. In old records. 
Same as “armiger.” Spelman, 


Esquire; the 


SCUTUM ARMORUM. A shield or coat of 


Cowell. 


SCYRA, In old English law. Shire; county; 
the inhabitants of a county. 


SCYREGEMOTE. In Saxon law. The meet- 
ing or court of the shire. This was the most 
important court in the Saxon polity, having 
jurisdiction of both ecclesiastical and secular 


arms. 


causes. Its meetings were held twice in the | 


year. Its Latin name was “curia convitatis.” 


SE DEFENDENDO. Lat. In defending him- 
self; in self-defense. Homicide committed 
.8e defendendo is excusable. 


SEA. The ocean; the great mass of water 
-which surrounds the land. U. S. v. Rodgers, 


SEA 


150 U. S. 249, 14 S. Ct. 109; 37 L. Hd. 1071; 
De Loyvio v. Boit, 7 Fed. Cas. 428; Cole v. 
White, 26 Wend. (N. Y.) 516; Snowdon v. 
Guion, 50 N. Y. Super. Ct. 143. In marine 
insurance “sea” includes not only the high 
seas but the bays, inlets, and rivers as high 
up as the tide ebbs and flows. Mannheim 
Ins. Cd. v. Charles Clarke & Co. (Tex. Civ. 
App.) 157 S. W. 291, 293. f 


Beyond Sea 


In England, this phrase means beyond the 
limits of the British Isles; in America, out- 
side the limits of the United States or of the 
particular state, as the case may be. 


High Seas 


The ocean; public waters. According to 
the English doctrine, the high sea begins at 
the distanee of three miles from the coast of 
any country; according to the American 
view, at low-water mark, except in the case 
of small harbors and, roadsteads inclosed 
within the fauces terre. Ross v. McIntyre, 
140 U. S. 453, 11 S. Ct. 897, 35 L. Ed. 581; 
U. S. yv. Grush, 26 Fed. Cas. 50; U. S. v. 
Rodgers, 150 U. S. 249, 14 S. Ct. 109, 37 L. Ed. 
1071; Ex parte Byers (D. C.) 32 F. 405. The 
open ocean outside of the fauces terre, as 
distinguished from arms of the sea; the wa- 
ters of the ocean without the boundary of 
any county. Any waters on: the sea-coast 
which are without the boundaries of low-wa- 
ter mark, 

Main Sea 


The open, uninclosed ocean; or that portion 
of the sea which is without the fauces terre 
on the sea-coast, in contradistinction to that 
which is surrounded or inclosed between nar- 
row headlands or proniontories. People v. 
Richmond County, 73 N. Y. 396; U. 8. v. 
Grush, 26 Fed, Cas. 48; U. S. v. Rodgers, 150 
U. S. 249, 14 S. Ct. 109, 37 L. Ed. 1071; Baker 
v. Hoag. 7 N. Y. 561, 59 Am. Dec. 431; 2 
East, P. C. c. 17, § 10; The Cuzco (D. C.) 225 
F. 169, 176. 

Sea-Batteries 

Assaults by masters in the merchant serv- 

ice upon seamen at sea. 


Sea-Bed 
All that portion of land under the sea that 
lies beyond the sea-shore. 
Sea-Brief 
See Sea-Letter. 
` Sea-Greens 
In the Scotch law. Grounds overflowed by 
the sea in spring tides. Bell. 
Sea-Laws 


Laws relating to the sea, as the laws of 
Oleron, etc. 
Sea-Letter 


A species of manifest, containing a descrip- 
tion of the ship's cargo, with the port from 
which it comes and the port of destination. 


SEA 


This is one of the documents necessary to be 
carried by all neutral vessels, in the merchant 
service, in time of war, as an evidence of their 
nationality. 4 Kent, Comm. 157. See Sleght 
v. Hartshorne, 2 Johns. (N. Y.) 540. 


Sea-Reeve 
An officer in maritime towns and places 
who took care of the maritime rights of the 
lord of the manor, and watched the shore, and 
-collected wrecks for the lord. Tomlins. 


Sea Rovers 
Pirates and robbers at sea. 


. Sea-shore 


The margin of the sea in its usual and or- 
dinary state. When the tide is out, low-wa- 
ter mark is the margin of the sea; and, when 
the sea is full, the margin is high-water mark. 
The sea-shore is therefore all the ground be- 
tween the ordinary high-water mark and low- 
water mark. It cannot be considered as in- 
cluding any ground always covered by the 
sea, for then it would have no definite limit 
on the sea-board. Neither can it include any 
part of the upland, for the same reason. Stor- 
er v. Freeman, 6 Mass. 439, 4 Am. Dec. 155; 
Church v. Mceker, 34 Conn. 424; People ‘of 
Porto Rico y. Fortuna Estates (C. ©. A) 279 
F. 500, 505; Bay City Land Co. v. Craig, 
72 Or. 31, 143 P. 911, 912; Commonwealth 
of Massachusetts v. State of New York, 271 
U. S. 65, 46 S. Ct. 357, 362, 70 L. Ed. 838; 
Buras v. Salinovich, 154 La. 495, 97 So. 748, 
750. That space of land over which the wa- 
ters of the sea are spread in the highest wa- 
ter during the winter season. Civ. Code La. 
art. 442. 

Seaworthy, Seaworthiness 


See those titles. 


SEAL. An impression upon wax, wafer, or 
some other tenacious substance capable of be- 
ing impressed. Allen v. Sullivan R. Co., 32 
N. H. 449; Solon v. Williamsburgh Sav. 
Bank, 114 N. Y. 132, 21 N. E. 168; Alt v. 
Stoker, 127 Mo. 471, 30 S. W. 182; Bradford 
v. Randall, 5 Pick. (Mass.) 497; Osborn v. 
Kistler, 85 Ohio St. 102; Hopewell Tp. v. 
Amwell Tp., 6 N. J..Law, 175; Jones v. Log- 
wood, 1 Wash. (Va.) 43. 

A seal is a particular sign, made to attest 
in the most formal manner, the execution of 
an instrument. Code Civ. Proc. Cal. § 1930. 

Merlin defines a seal to be a plate of metal 
with, a flat surface, on which is engraved the 
arms of a prince or nation, or private individ- 
ual, or other device, with which an impres- 
sion may be made on wax or other substance 


on paper or parchment in order to authenti- 


cate them. The impression thus made is al- 
go called a “seal.” Répert: mot “Sceau.” 


Common. Seal 


__A seal adopted and used. by a corporation 
for authenticating its corporate acts and ex- 
ecuting. legal instruments, 
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Corporate Seal 


The official or common seal of an incorpo- 
rated company or association. 


Great Seal 
In English law. A seal by virtue of which 
a great part of the royal authority is exercis- 
ed. The office of the lord chancellor, or lord 
keeper, is created by the delivery of the 
great seal into his custody. There is one 
great seal for all public acts of state’ which 
concern the United Kingdom. Mozley & Whit- 
ley. In American law, the United States 
and also each of the states has and uses a 
seal, always carefully described by law, and 
sometimes officially called the “great” seal, 
though in some instances known simply as 
“the seal of the United States,” or “the seal 
of the state,” 
Private Seal 


The seal (however made) of a private per- 
son or corporation, as distinguished from a 
seal employed by a state or government or 
any of its bureaus or departments. 


Privy Seal 


In English law. A seal used in making out 
grants or letters patent, preparatory to their 
passing under the great seal. 2 Bl, Comm. 
347. 

Publie Seal 

A seal belonging to and used by one of 
the bureaus or departments of government, 
for authenticating or attesting docnments, 
process, or records. An impression made of 
some device, by means of a piece of metal or 
other hard substance, kept and used by pub- 
lic authority. Kirksey v. Bates, T Port. (Ala.) 
534, 31 Am, Dec. 722. 


Quarter Seal 


In Scotch law. A seal kept by the director 
of the chancery; in shape and impression 
the fourth part of the great seal, and called 
in statutes the “testimonial” of the great seal. 
Bell. 

‘Seal Days 

In English practice. Motion days-in the 
court of chancery, so called because every 
motion had to be stamped with the seal, which 
did not lie in court in the ordinary sittings 
out of term. Wharton. . 


Seal Office 


In English practice. An office for the seal- 
ing of. judicial writs. 


Seal-paper 


In English law. A document issued by the 
lord chancellor, previously to the commence- 
ment of the sittings, detailing the business 
to be done for each day in his court, and 
in the courts of the lords justices and vice- 
chancellors. The master of the rolls in like 
manner issued a seal-paper in respect of the 
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business to be heard before him. Smith, Ch. 
Pr. 9. 


SEALED. Authenticated by a seal; execut- 
- ed by the affixing of a seal, Also fastened up 
in any manner so as to be closed against in- 
spection of the contents. . 


SEALED AND DELIVERED. These words, 
followed by the signatures of the witnesses, 
constitute the usual formula for the attesta- 
tion of conveyances. 


SEALED INSTRUMENT. An instrument of 
writing to which the party to be bound has 
affixed, not only his name, but also his seal, 
or (in those jurisdictions where it is allowed) 
a scroll, (qg. v.) 


SEALED VERDICT. When the jury have 
agreed upon a verdict, if the court is not in 
session at the time, they are permitted (usu- 
- ally) to put their written finding in a sealed 
envelope, and then separate.- This verdict 
they return when the court again convenes, 
The verdict thus returned has the same ef- 
fect, and must be treated in the same man- 
ner, as if returned in open court before any 
separation of the jury had taken place. The 
process is called “sealing a verdict.” Sutliff 
v, Gilbert, 8 Ohio, 408; Young v. Seymour, 4 
Neb. 89. ` 


SEALING. By seals, in matters of succession, 
is understood the placing, by the proper off- 
cer, of seals on the effects of a succession for 
the purpose of preserving them, and for the 
interest of third persons. The seals are af- 
fixed by order of the judge having jurisdic- 
tion. Civ. Code La. art. 1075. 


SEALING UP. Where a party to an action 
has been ordered to produce a document part 
of which is either irrelevant to the matters 
in question or is privileged from production, 
he may, by leave of the court, seal up that 
part, if he makes an affidavit stating that 
it is irrelevant or privileged. Daniell, Ch. 
Pr. 1681, The sealing up is generally done 
by fastening pieces of paper over the part 
with gum or wafers. Sweet. 


SEALS. In Louisiana. Seals are placed up- 
on the effects of a deceased person, in certain 
cases, by a public officer, as a method of tak- 


ing official custody of the succession. See 
Sealing. 
SEAMEN. Sailors; mariners; persons 


whose business is navigating ships, or who 
are connected with the ship as such and in 
some capacity assist in its conduct, mainte- 
nance or service. Commonly exclusive of the 
officers of a ship. Pacific Mail S. 8. Co. v. 
Schmidt (C. C. A.) 214 F. 518, 519; The Owego 
(D. C.) 292 F., 505, 507; The Buena Ventura 
(D. C.) 243 F. 797, S00; The Herdis (D. C.) 
22 F.(2d) 304, 308; Kuhlman v. W. & A. 
-Fletcher Co. (C. ©. A.) 20 F.(2d) 465, 468; 
The ZR-3 (D. C.) 18 F.(2d) 122, 123; Ex parte 


SEARCH-WARBANT 
Kogi Saito (D. C.) 18 F.(2d) 116, 118; The 
J. P. Schuh (D. C.) 223 F. 455, 458; De Gae- 
tano v. Merritt & Chapman Derrick & Wreck- 
ing Co., 203 App, Div. 259, 196 N. Y. S. 573, 
574; The Hurricane (D. C.) 2 F.(2d) 70, 72; 
City of Los Angeles v. United Dredging Co. 
(C. C. A.) 14 F.(2d) 364, 366; The Lillian (D. - 
C.) 16 F.(2d) 146, 148. f 


SEANCE. In French law. A session; as of 
some public body. 


SEARCH. 
in International Law 


The right of search is the right on the part 
of ships of war to visit and search merchant 
vessels during war, in order to ascertain 


‘whether the ship or cargo is liable to seizure. 


Resistance to visitation and search by a neu- 
tral vessel makes the vessel and cargo liable 
to confiscation. Numerous treaties regulate 
the manner in which the right of scarch must 
be exercised. Man. Int. Law, 433; Sweet. 


In Criminal Law 


An examination of a man’s house or other 
buildings or premises, or- of his person, with 
a view to the discovery of contraband or il- 
licit or stolen property, or some evidence of 
guilt to be used in the prosecution of a erim- 
inal action for some crime or offense with 
which he is charged. . 


In Practice 


An examination of the official books and 
dockets, made in the process of investigating 
a title to land, for the purpose of discovering 
if there are any mortgages, judgments, tax- 
liens, or other incumbrances upon it. 


In General 


-~-Unreasonable search and seizure. At com- 
mon law, a search which is unreasonably op- 
pressive in its general invasion of the liber- 
ty of the citizen. McClannan v. Chaplain, 
136 Va. 1, 116 S. E. 495, 498. An examination 
or inspection, without authority of law, of 
one’s premises or person with a view to the 
discovery of stolen contraband or illicit prop- 
erty or for some evidence of guilt to be-used 
in prosecution for crime. Graham y. State, 
31 Okl. Cr. 125, 287 P. 462, 464. One which 
is not lawful. “State v. District Court of 
Fourth Judicial Dist. in and for Missoula 
County, 70 Mont. 191, 224 P. 862, 864; Chapin 
v. State, 107 Tex. Cr. R. 477, 296 S. W. 1095, 
1097; United States v. Snyder (D. C.) 278 
F. 650, 658; State v. Pachesa, 102 W. Va. 
607, 135 S. E. 908, 909; Hays v. State, 38 Okl. 


> Cr. 331, 261 P. 232, 234.. “Search” as used in 


Const. art. 1, § 9, prohibiting unreasonable 
search, implies invasion and quest, which in 
turn implies some sort of force, actual or 
constructive, much or little. State v. Hilton, 
119 Or. 441, 249 P. 1108, 1104. 


SEARCH-WARRANT. A search-warrant is 
an order in writing, issued by a justice or 


SEARCHER 


other magistrate, in the name of the state, 
directed to a sheriff, constable, or other offi- 
cer, commanding him to search a specified 
house, shop, or other premises, for personal 
property alleged to-have been stolen, or for 
unlawful goods, and to bring the same, when 
found, before the magistrate, and usually 
also the body of the person occupying the 
premises, to be dealt with according to law. 
Pen. Code Cal. § 1523; Code Ala. 1886, § 
4727 (Code 1923, § 5471); Rev. Code Iowa 
1880, § 4629 (Code 1931, § 18418). 


SEARCHER. In English law. An officer of 
the customs, whose duty it is to examine and 
search all ships outward bound, to ascertain 
whether they have any prohibited or uncus- 
tomed goods on board. Wharton. Jacob, 


SEATED LAND. See Laud. 


SEAWAN. The name used by the Algonquin 
Indians for the shell beads (or wampum) 
which passed among the Indians as money. 
Webster. 


SEAWORTHINESS. In marine insurance. 
A warranty of seaworthiness means that 
the vessel is competent to resist the ordinary 
attacks of wind and weather, and is compe- 
tently equipped and manned for the voyage, 
with a sufficient crew, and with sufficient 
meals to sustain them, and with a captain of 
general good character and nautical skill. 
3 Kent, Comm. 287. 

A warranty of seaworthiness extends not 
only to the condition of the structure of the 
ship itself, but requires that it be properly 
laden, and provided with a competent master, 
a sufficient number of competent officers and 
seamen, and the requisite appurtenances and 
equipments, such as ballast, cables and an- 
chors, cordage and sails, food, water, fuel, 
and lights, and other necessary or proper 
stores and implements for the voyage. Civil 
Code Cal. § 2684. . 


Seaworthiness implies, not alone that the vessel 
be staunch and sound, but that she be properly 
manned. The Rolph (D. C.) 293 F. 269, 272. 

The term “seaworthy” is somewhát equivocal. 
In its more literal sense, it signifies capable of 
navigating the sea; but, more exactly, it implies a 
ecndition to be and remain in safety, in the condi- 

tion she is in, whether at sea, in port, or on a rail- 
way, stripped and under repairs. If, when the ‘policy 
attaches, she.igs in a suitable place, and capable, 
when repaired and equipped, of navigating the sea, 
she is seaworthy. But where a vessel is warranted 
seaworthy for a specified voyage, the place and 
usual length being given, something more is implied 
than mere physical strength and capacity; she 
“must he suitably officered and manned, supplied with 
provisions and water, and furnished with charts 
and instruments, and, especially in time of war, 
with ddcuments necessary to her security against 
hostile capture. The term ‘‘seaworthy,” as used 
in the law and practice of insurance, does not mean, 
as the term would seem to imply, capable of going to 
sea or of being navigated on the sea; it imports 
‘something very different, and much more, viz., that 
‘she is sound, staunch, and strong, in all respects, 
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and equipped, furnished, and provided with officers. 
and men, provisions and documents, for a certain 
service. In a policy for a definite voyage, the term 
“seaworthy” means “sufficient for such a vessel] and 
voyage.” Capen v. Wasifington Ins. Co., 12 Cush. 
(Mass.) 517, 536; American Merchant Marine Ins. 
Co. v. Margaret M. Ford Corporation (C. C. A.) 26% 
F. 768, 769; Henry Gillens Sons Lighterage v. 
Fernald (C. C. A.) 294 F. 520, 522; The Addison E. 
Bullard (C. C. A.) 287 F. 674, 677; The Benjamin 
Noble (C. C. A.) 244 F, 95, 97; Jay Wai Nam v. 
Anglo-American Oil Co. (C. C. A.) 202 F. 822, 825; 
The Sagamore (C. C. A.) 300 F. 701, 703; Kaufer Co.. 
v. Luckenbach S. S. Co. (D. C.) 294 F. 978, 979; The 
Jeanie (C. C. A.) 236 F. 463, 468; The City of Dun- 
kirk (D. C.) 10 F.(2d) 609, 611; Cary v. Home ins. 
Co., 235 N. Y. 296, 189 N. E. 274, 275; Schirm v. 
Dene Steam Shipping Co. (D. C.) 222 F. 587, 589; 
The Jungshoved (D. C.) 272 F. 122, 124; The Saga- 
more (C. C. A.) 300 F. 701, 704; Hamilton v. U. S. 
(C. C. A.) 268 F. 15, 21; The Benjamin Noble (D. C.} 
222 F. 382, 389; Adams v, Bortz (C. C. A.) 279 F. 
521, 523; City Motor Trucking Co. v. Franklin Fire 
Ins. Co. of Philadelphia, Pa., 116 Or. 102, 239 P. 812, 
813; Newport News Shipbuilding & Dry Dock Co. 
v. Watson (C. C. A.) 19 F.(2d) 832, 883; The Newport 
(C. C. A.) 7T F.(2d) 452, 453. 


SEAWORTHY. This adjective, applied to 
a vessel, signifies that she is properly con- 
structed, prepared, manued, equipped, and 
provided, for the voyage intended. See Sea- 
worthiness. 


SEBASTOMANIA. See Insanity. 
SECK. A want of remedy by distress. Litt. 
§ 218. See Rent. Want of present fruit or 


profit, as in the case of the reversion without 
rent or other service, except fealty. Co. Litt.- 
151), n. 5. 


SECOND. This term, as used in law, may 
denote either sequence in point of time or in- 
feriority or postponement in respect to rank, 
lien, order, or privilege. 

As to second “Cousin,” “Deliverance,” “Dis- 
tress,” “Lien,” “Mortgage,” and “Surcharge,” 
see those titles. As to “Seecndhand Evi- 
dence,” see Evidence. As to “Second of Ex- 
change,” see First. 


SECONDARY, adj. Of a subsequent, sub- 
ordinate, or inferior kind or class; generally 
opposed to “primary.” 

As to secondary “Conveyances,” “Kase- 
ment,” “Evidence,” “Franchise,” “Meaning,” 
“Use,” and “Vein,” see those titles. 


SECONDARY, n. In English practice. An 
officer of the courts of king's bench and com- 
mon pleas; so called because he was sccond 
or next to the chief officer. In the king’s 
bench he was called “Master of the King’s 
Bench Office,” and was a deputy of the pro- 
thonotary or chief clerk. 1 Archb. Pr. K. B. 
11,12. By St. 7 Wm. IV. and 1 Vict. ¢. 30, 
the office of secondary was. abolished. 

An officer who is next to the chief officer. 
Also an officer of the corporation of London, 
before whom inquiries to assess damages are 
held, as before sheriffs in counties,. Whar- 
ton. 
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SECONDS. In criminal law. Those persons 
who assist, direct, and support others en- 
gaged in fighting a duel, 


SECRET. Concealed; hidden; not made 
public: particularly, in law, kept from the 
knowledge or notice of persons liable to be 
affected by the act, transaction, deed, or oth- 
er thing spoken of. 


Webster defines “secrete” as “to deposit in a place 
of hiding, to hide, to conceal’; and defines the ad- 
jective “secret” as “hidden, concealed’; and the 
noun as “something studiously concealed, a thing 
kept from general knowledge, what is not revealed.” 
The Century Dictionary defines the verb “‘secrete” 
as ‘to make or keep secret, hide, conceal, remove 
from observation, or the knowledge of others”; and 
defines the adjective “secret” as “set or kept apart, 
hidden, concealed” ; 
studiously hidden or concealed, a thing kept from 
general knowledge, what is not or should not be re- 
vealed.” Ferrell v. State, 68 Tex. Cr. R. 487, 152 8. 
wW. 901, 903; Darneal v. State, 14 Okl. Cr. 540, 174 P. 
290, 292, 1 A. L, R. 6388; Kaumagraph Co. v. Stampa- 
graph Co., 235 N. Y. 1, 138 N. E. 485, 487. 


As to secret “Committee,” “Equity,” “Lien,” 
“Partnership,” and “Trust,” see those titles. 


SECRET SERVICE. A branch of govern- 
ment service concerned with the detection of 
counterfeiting and other offenses, civil or po- 
litical, committed or threatened by persons 
who operate in secrecy. It is under the 
charge of the treasury department. Its rules 
and .regulations, promulgated by the depart- 
ment, are laws within R. S. U. S. § 753 (28 
USGA § 453), authorizing the issuance by a 
federal court of the writ of habeas corpus 
in case of a prisoner in custody for an act 
done in pursuance of a law of the United 
States; U. S. v. Fuellhart (Œ. C.) 106 F. 911. 


SECRETARY. The secretary of a corpora- 
tion or association is an officer charged with 
the direction and management of that part 
of the business of the company which is con- 
cerned with keeping the records, the official 
correspondence, with giving and receiving no- 
tices, countersigning documents, ete, 

The name “secretary” is also given to sev- 
eral of the heads of executive. departments 
in the government of the United States; as 
the “Secretary of War,’ “Secretary of the 
Interior,’ cte. It is also the style cf some 
of the members of the English cabinet; as 
the “Secretary of State for Foreign Af- 
fairs.” There are also secretaries of embas- 
sies and legations. 


SECRETARY OF DECREES AND INJUNC- 
TIONS. An officer of the English court of 
chancery. The office was abclished by St. 15 
& 16 Vict. c. 87, § 23. 

SECRETARY OF EMBASSY. A diplomatic 
officer appointed as secretary or assistant to 
an ambassador or minister plenipotentiary. 
SECRETARY OF LEGATION. An officer 


employed to attend a foreign mission and to 
perform certain duties as clerk. 


and the noun as “something ° 


SECT 


SECRETARY OF STATE. In American law. 
This is the title of the chief of the executive 
bureau of the United States called the “De- 
partment of State,” He is a member of the 
cabinet, and is charged with the general ad- 
ministration of the international and dip- 
lomatic affairs of the government. In many 
of the state governments there is an executive 
officer bearing the same title and exercising 
important functions, In English law. The 
secretaries of state are cabinet ministers at- 
tending the sovereign for the receipt and 
dispatch of letters, grants, petitions, and 
many of the most important affairs of the 
kingdom, both foreign and domestic. There 
are five principal secretaries,—one for the 
home department, another for foreign af- 
fairs, a third for the colonies, a fourth for 
war, and a fifth for India. Wharton. 


SECRETE. To conceal or hide away. Par- 
ticularly, to put property out of the reach of 
creditors, either by corporally hiding it, or 
putting the title in another’s name, or oth- 
erwise hindering creditors from levying on it 
or attaching it. Pearre v. Hawkins, 62 Tex. 
437; Guile v. MeNanny, 14 Minn. 522 (Gil. 
391) 100 Am. Dec. 244; Sturz v. Fischer, 15 
Misc. 410, 36 N. Y. S. S94. 


SECRETS OF STATE. The production in 
court of documents containing secrets of state 
will not be compelled if it would be injurious 
to the public interest and if the officer in cus- 
tody of them claims the privilege; Beatson 
v. Skene, 5 H. & N. 838, per Pollock, C. B.; 
this is said to include confidential communi- 
eations made by servants of the Crown to 
each other; 21 Q. B. D. 512; the question 
of their production is to be decided by the 
head of the department having custody of 
them and not by the court; 5 H. & N. 838; 
[1900] 1 Ch. 347; 13 Low. Can. 33 (where the 
cases were fully considered); Appeal of Hart- 
ranft, 8 Pa. 433, 27 Am. Rep. 667 (in which 
Agnew, C. J., vigorously dissented), where a 
ruling in the trial of Aaron Burr was cited 
as a precedent. That it is for the judge to 
pass on the question, see Wigm. Evid. § 2376. 
In 21 Q. B. D. 515, Field, J., said that if he 
were sitting, he should consider himself en- 
titled to examine the documents privately, 
and ascertain the real motive of the refusal 
to produce. 


SECT. “A religious sect is a body or number 
of persons united in tenets, but constituting 
a distinct organization or party, by holding 
sentiments or doctrines different from those 
of other sects or people.” State v. Hallock, 
16 Nev. 385; Evans v. Selma Union High 
School Dist. of Fresno County, 193 Cal. 54, 
222 P. 501, 802, 31 A. L. R. 1121; Collins v. 
Kephart, 271 Pa. 428, 117 A. 440, 442; Ben- 
nett v. City of La Grange, 153 Ga. 428, 112 
8. E. 482, 485, 22 A. L. R. 1312; State v. Fra- 
zier, 102 Wash. 369, 173 P. 35, 38, L. R. A. 
1918F, 1056; Knowlton v. Baumhover, 182 
lowa, 691, 166 N. W. 202, 207, 5 A. L. R. 841, 


SECTA 


SECTA. In old English law. Suit; attend- 
ance at court; the plaintiffs suit or follow- 
ing, i. e., the witnesses whom he was required, 
in the ancient practice, to bring with him and 
produce in court, for the purpdse of contirm- 
ing his claim, before the defendant was put 
to the necessity of answering the declaration. 
See 3 Bl. Comm. 295, 344; Bract. fol. 214a. 
A survival from this proceeding is seen in 
the formula still used at the end of declara- 
ticns, “and therefore he brings his suit,” (et 
inde producit sectam.) 

This word, in its secondary meaning, sig- 
nifies suit in the courts; lawsuit. 


SECTA AD CURIAM. A writ that lay 
against him who refused to perform his suit 
either to the county court or the court-baron. 
Cowell. 


SECTA AD FURNUM. In old English law. 
Suit due to a man’s public oven or bake-house. 
8 Bl. Comm. 235. 


SECTA AD JUSTICIAM FACIENDAM. In 
old English law. <A service which a man is 
bound to perform by his fee. 


SECTA AD MOLENDINUM. A writ which 
lay for the owner of a mill against the in- 
habitants of a place where such mill is sit- 
uated, for not doing suit to the plaintiff's 
mill; that is, for not having their corn 
ground at it. Brown. 


SECTA AD TORRALE. In old English law. 
Suit due to a man’s kiln or malthouse. 8 BL 
Comm, 235. 


SECTA CURIA. In old English law. Suit of 
court; attendance at court. The service, in- 
cumbent upon feudal tenants, of attending 
the iord at his court, both to form a jury 
when required, and also to answer for their 
own actions when complained of. 


Secta est pugna civilis; sicut actores armantur 
actionibus, et, quasi, gladiis accinguntur, ita 
rei muniuntur exceptionibus, et defenduntur, 
quasi, clypeis. Hob. 20. A suit is a civil 
warfare; for as the plaintiffs are armed with 
actions, and, as it were, girded with swords, 
so the defendants are fortified with pleas, 
and are defended, as it were, by shields. 


SECTA FACIENDA PER ILLAM QUE HA- 
BET ENICIAM PARTEM. A writ to compel 
the heir, who has the elders part of the co- 
heirs, to perform suit and services for all the 
coparceners. Reg. Orig. 177. 


Secta que scripto nititur a scripto variari non 
debet. 
upon a writing ought not to vary from the 
writing. 


‘SECTA REGALIS. A suit so called by which 


all persons were bound twice in the year to’ 


-SECTORES.. Lat. 


Jenk. Cent. 65. A suit which is based ` 
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attend in the sheriff's tourn, in order that 
they might be informed of things relating to 
the public peace. It was so called because 
the sheriffs tourn was the king’s leet, and it 
was held in order that the people might be 
bound by oath to bear true allegiance to the 
king. Cowell. ` 


SECTA UNICA TANTUM FACIENDA PRO 
PLURIBUS HÆREDITATIBUS. A writ for 
an heir who was distrained by the lord to dv 
more suits than one, that he should be al- 
Jowed to-do one suit only in respect of the 
land of divers heirs descended to him. Cow- 
ell. : 


SECTATORES. Suitors of court who, 
among the Saxons, gave their judgment or 
verdict in civil suits upon the matter of fact 
and law. 1 Reeve, Eng. Law, 22. 


SECTION. In text-books, codes, statutes, and 
other juridical writings, the smallest distinct 
and numbered subdivisions are commonly 
called “sections,” sometimes “articles,” and 
occasionally “paragraphs.” Graves v. Seales, 
172 N. ©. 915, 90 S. E. 439; Ex parte Pea 
River Power Co., 207 Ala. 6, 91 So. 920. 


SECTION OF LAND. In American land law. 
A. division or parcel cf land, on the govern- 
ment sutvey, comprising one square mile or 
640 acres. Each “township” (six miles 
square) is divided by straight lines into thir- 
ty-six sections, and these are again divided 
into half-sections and quarter-sections. Rur- 
al Independent School Dist. of Eden, Clear 
Lake Tp., Cerro Gordo County, v. Ventura 
Consol. Independent School Dist., 185 Iowa, 
968, 171 N. W. 576; South Florida Farms Co. 
v. Goodno, 84 Fla. 532, 94 So. 672, 675. 


The general and proper acceptation of the terms 
“section,” “half,” and “quarter section,’ as well 
as their construction by the general land depart- 
ment, denotes the land in the sectional and sub- 
divisional lines, and not the exact quantity which a 
perfect admeasurement of an unobstructed surface 
would declare. Brown v. Hardin, 21 Ark. 327. 


SECTIS NON FACIENDIS. A writ whieh 
lay for a dowress, or one in wardship, to be 
free from suit of court. Cowell. 


In Roman law. Purchas- 
ers at auction, or public sales. 


SECULAR. Not spiritual; not ecclesiasti- 
cal; relating to affairs of the present world. 
State v. Smith, 19 Okl Cr. 184, 198 P. 879, 
881. ; 


SECULAR BUSINESS. As used in Sunday 
laws, this term includes all forms of activity 
in the business affairs of life, the prosecution 
of a trade or employment, and commercial 
dealings, such as the making of promissory 
notes, lending money, and the like. See Love- 
joy v. Whipple, 18 Vt: 388, 46 Am. Dec. 157; 
Finn v. Donahue, 35 Conn. 217;. Allen v. 
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Deming, 14 N. H. 139, 40 Am. Dec. 179; 
Smith v. Foster, 41 N. H. 221: 


SECULAR CLERGY. 
_ this term is applied to the parochial clergy, 
who perform their ministry in seculo (in the 
world), and who are thus distinguished from 
the monastic or “regular” clergy. Steph. 
Comm. 681, note. 


SECUNDUM. Lat. In the eivil and common 
law. According to. Occurring in many 
phrases of familiar use, as follows: 


SECUNDUM ÆQUUM ET BONUM. Accord- 
ing to what is just and right. 


SECUNDUM ALLEGATA ET PROBATA. 
According to what is alleged and proved; ac- 
cording to the allegations and proofs. 15 
East, 81; Cloutman v. Tunison, 1 Sumn. 
375, Fed. Cas. No. 2,907. 


SECUNDUM ARTEM. According to the art, 
trade, business, or science. 


SECUNDUM BONOS MORES. According to 
good usages; according to established cus- 
tom; regularly; orderly. 


SECUNDUM CONSUETUDINEM MANERII. 
According to the custom of the manor. 


SECUNDUM FORMAM CHARTÆ. Accord- 
ing to the form of the charter, (deed.) 


SECUNDUM FORMAM DONI. According to 
the form of the gift or grant. See Formedon. 


SECUNDUM FORMAM STATUTI. 
ing to the form of the statute. 


Accord; 


SECUNDUM LEGEM COMMUNEM. Accord- 
ing to the common law. 


Secundum naturam est commoda cujusque rei 
eum segui, quem sequuntur incommoda, It is 
according to nature that the advantages of 
anything should attach to him to whom the 
disadvantages attach. Dig. 50, 17, 10. 


SECUNDUM NORMAM LEGIS. According to 
the rule of law; by the intendment and rule 
of law. 


SECUNDUM REGULAM., According to the 
rule; by rule. 


SECUNDUM SUBJECTAM MATERIAM. Ac- 
cording to the subject-matter. 1 Bl. Comm 
229. All agreements must be construed sec- 
undum subjectam materiam if the matter 
will hear it,..2 Mod. 80, arg. 


SECURE. To give security; to assure of 
payment, performance, ot indemnity; to 
guaranty or make certain- the payment of a 
debt or discharge of an obligation. One “se 
cures” his creditor by giving him a lien, 
mortgage, pledge, or other security, to be 
used in case the debtor fails to make pay- 


In ecclesiastical law, 


SECURITY 


ment. See Pennell v. Rhodes, 9 Q. B. 114; 
Ex parte Reynolds, 52 Ark. 330, 12 S. W. 570; 
Foot v. Webb, 59. Barb. (N. Y.) 52. 


SECURED CREDITOR. A. creditor who 
holds some special pecuniary assurance of 
payment of his debt, such as a mortgage or 
lien. In re Shatz (D. C.) 251 F. 851, 354; 
Ollfields Syndicate v. American Improvement 
Co, (C. C. A.) 260 F. 905, 910; Young v. Gor- 
don (C. C. A.) 219 F. 168, 170; In re Thomp- 
son (D. C.) 208 F. 207, 208; Baker Lumber 
Co. v. A. A, Clark Co., 53 Utah, 336, 178 P. 
764, 768, 


SECURITAS. 
In Old English Law 
surety. 


In the Civil Law 


An acquittance or release. Spelman; Cal- 
vin. 


Security ; 


SECURITATEM INVENIENDI. An ancient 
writ, lying for the sovereign, against any of 
his subjects, to stay them from going out of 
the kingdom to foreign parts; the ground 
whereof is that every man is bound to serve 


-and defend the commonwealth as the crown 


Shall think fit. Fitzh. Nat. Brev. 115. 


SECURITATIS PACIS. In old English law. 
Security of the peace. A writ that lay for 
one who was threatened with death or bodily 
harm by another, against him who so threat- 
ened. Reg. Orig. 88. 


SECURITY. Protection; assurance; indem- 
nification. The term is usually applied to an 
obligation, pledge, mortgage, deposit, lien, 
ete., given by a debtor in order to make sure 
the payment or performance of his debt, by 
furnishing the creditor with a resource to be 
used in case of failure in the principal obli- 
gation. The name is also sometimes given 
to one who becomes surety or guarantor for 
another. See First Nat. Bank v. Hollins- 
worth, 78 Iowa, 575, 43 N. W. 536, 6 L. B.-A. 
$2; Storm v. Waddell, 2 Sandf. Ch. (N. Y.) 
507; Goggins v. Jones, 115 Ga. 596, 41 S. E. 
995; Jennings v. Davis, 31 Conn. 189; Mace 
v. Buchanan (Tenn. Ch.) 52 S. W. 507; Bos- 
ton R. Holding Co. v. Commonwealth, 215 
Mass. 493, 102 N. E. 650, 651, Ann. Cas. 19148, 
621; Chew v. District of Columbia, 42 App. 
D. ©. 410, 412; Groby v. State, 109 Ohio St. 


* 5483, 143 N. E. 126,127; Jarrard v. McCarthy, 


95 Kan. 719, 149 P. 698; Fox v. Harris, 141 
Md. 495, 119 A. 256, 259, 26 A. L. R. 806; Sar- 
do v. Fidelity & Deposit Co. of Maryland, 100 
N. J. Bg. 232, 134 A. TT4, 775; Reagan v. Dis- 
trict of Columbia; 41 App. D. C. 409, 412; 
Peaslee v. Rounds, 77 N. H. 544, 94 A. 263, 
265; Bissinger & Co. v. Massachusetts Bond- 
ing & Ins. Co., 83 Or. 288, 163 P. 592, 598. 


Collateral Security 
See Collateral, 


SECURITY 


f Counter Security 
See Counter. 


Marshaling Securities 
See Marshaling. 


Personal Security 


(1) A person’s legal and uninterrupted en- 
joyment of his life, his limbs, his body, his 
health, aud his reputation. 1 Bl. Comm. 129. 
Sanderson v. Hunt, 25 Ky. Law Rep. 626, 76 
S. W. 179. (2) Evidences of debt which bind 
the person of the debtor, not real property, 
are distinguished from such as are liens on 
land by the name of “personal securities.” 
Merrill v. National Bank, 173 U. 8. 131, 19 8. 
Ct. 360, 43 L. Ed, 640. 


Public Securities 


Bonds, notes, certificates: of indebteduess, 
and other negotiable or transferable instru- 
ments evidencing the public debt of a state 
or government, 


. 


Real Security 

The ‘security of mortgages or other liens 

or inucumbrances upon land. See Merrill v. 

National Bank, 173 U. S. 131, 19 S5. Ct. 360, 
43 L. Ed. 640. 


Security for Costs 
See Costs. 
Security for Good Behavior 


A bond or recognizance which the magis- 
trate exacts from a defendant brought before 


him on a charge of discrderly, conduct or. 


threatening violence, conditioned upon his be- 
ing of good behavior, or keeping the peace, 
for a prescribed period, towards all people 
in general and the complainant in particular. 


Securius expediuntur negotia commissa pluri- 
bus, et plus vident oculi quam oculus. 4 Coke, 
46a. Matters intrusted to several are more 
securely dispatched, and cyes see more than 
eye, [i. e, “two heads are better than one.’’] 


SECUS.. Lat. Otherwise; to the contrary, 
This word is used in the books. to indicate 
the ecnverse of a foregoing proposition, or the 


rule applicable to a different state of facts, 


cr an exception to a rule before stated. 


SED NON ALLOCATUR. Lat. But it is not 
allowed. A phrase used in the old reports, to 
signify that the conrt disagreed with the 
arguments cf counsel. 


SED PER CURIAM. Lat. But by the court 
This phrase is used in the reports to 
intreduce a statement made by the court, on 
the argument, at variance with the proposi- 
tions advanced by counsel, 'or the opinion of 
the whole court, where that is different from 
the opinion of a single- judge immediately be- 
fore quoted. 


SED QUAERE.: Lat. But inquire; examine 
this further. A remark indicating, briefly, 
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that the particular statement or rule laid 
down is doubted or challenged in respect to 
its correctness. 


SED VIDE. Lat. But see, This remark, 
followed by a citation, directs the reader's 


attention to an authority or a statement. 


which conflicts with or contradicts the state- 
menut or principle laid down. 


SEDATO ANIMO. 
pose. 5 Mod. 291. 


Lat. With settled pur- 


SEDE PLENA. Lat. The see being filled. 
A phrase used when a bishop's see is not va- 
cant. 


SEDENTE CURIA. Tat. The court sitting: 
during the sitting of the court. 


SEDERUNT, ACTS OF. In Scotch law. Cer- 
tain ancient ordinances of the court of ses- 
sion, conferring upon the courts power to es- 
tablish general rules of practice. Bell. 


SEDES. Lat. A see; the dignity of a bish- 
op. -3 Steph. Comm. 65. ‘ 


SEDGE FLAT, like “sea-shore,’ imports a 


tract of land below high-water mark. Church 
v. Meeker, 34 Conn. 421. 


SEDITION. An insurrectionary movement 
tending towards treason, but wanting am 
overt act; attempts made by meetings or 
Speeches, or by publications, to disturb the 
tranquillity of the state. Arizona Pub. Co. 
v. Harris. 20 Ariz. 446, 181 P. 373, 375. 


The distinction between ‘sedition’ and “trea- 
son” consists in this: that though the ultimate ob- 
ject of sedition is a violation of the public peace, 
or at least such a course of measures as evidently 
engenders it, yet it does not aim at direct and open 
violence, against the laws or the subversion of the 
constitution, Alis. Crim. Law, 580, 


In Scotch Law 


The raising commotions or disturbances in 
the state. It is a revolt against legitimate 
authority. Ersk. Inst. 4, 4, 14. 


In English Law 


Sedition is. the offense of publishing, ver- 
bally or otherwise, any words or document 
with the intention of exciting disaffection, 
hatred, or contempt against the sovereign, 
or the government and constitution of the 
kingdom, or either house of parliament, or 


.the administration of justice, or of exciting 


his majesty’s subjects to attempt, ctherwise 
than by lawful means, the alteration of any 
matter in church or state, or of exciting feel- 
ings of ill will and hostility between differ- 
ent classes of his majesty’s subjects, Sweet. 


And see State v. Shepherd, 177 Mo. 205, 76 


S. W. 79, 99 Am. St. Rep. 624, 
SEDITIOUS LIBEL. See Libel. 


SEDUCE. To entice a woman to the com- 


mission of fornication or adultery, by persua- , 
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sion, solicitation, promises, bribes, or other- 
wise; to corrupt; to debauch. : 

The word “seduce,” when used with refer- 
ence to the conduct of a man towards a wo- 
man, has a precise and determinate significa- 
tion, and “ex vi termini” implies the commis- 
sion of fornication. An information for the 
crime of seduction need not charge the of- 
fense in any other words. State v. Bierce, 
27 Conu. 319. 


SEDUCING TO LEAVE SERVICE. An in- 
jury for which a master may have an action 
on the case. 


SEDUCTION. The act of a man in enticing 
a woman to commit unlawful sexual inter- 
course with him, by means of persuasion, S0- 
licitation, promises, bribes, or other means 
without the employment of force, 

In order to constitute seduction, the defend- 
aut must use insinuating arts to cvercome the 
opposition of the seduced, and must by his 
wiles and persuasions, without force, debauch 
her. This is the ordinary meaning and ac- 
eeptation of the word: ‘‘seduce.” Hogan v. 
Cregan, 6 Rob. (N. Y.) 150 


SEE. The circuit of a bishop’s jurisdiction; 
or his office or dignity, as being bishop of a 
given diocese. 


SEEN. This word, when written by the 
drawee on a bill of exchange, amounts to an 
acceptance by the law merchant. Spear v. 
Pratt, 2 Hill (N. Y.) 582, 38 Am. Dec. 600; 
Barnet y. Smith, 30 N. H. 256, 64 Am. -Dec. 
290; Peterson v. Hubbard, 28 Mich. 197. 


SEIGNIOR, in its general signification, means 
“lord,” but in law it is particularly applied 
to the lord of a fee or of a manor; and the 
fee, dominions, or manor of a seignior is 
thence termed a “seigniory,” i. ¢., a lordship. 
He who is a lord, but-of no manor, and there- 
fore unable to keep a court, is termed a 
“seignior in gross.” Kitch. 206; Cowell. 


SEIGNIORAGE. A royalty or prerogative 
of the sovereign, whereby an allowance of 
gold and silver, brought in the mass to be 
exchanged for coin, is claimed. Cowell. 
Mintage; the charge for coining bullion into 
money at the mint. 


SEIGNIORESS. A female superior. 


SEIGNIORY. In English law. A lordship; 
a manor. The rights of a lord, as such, in 
lands. Kavanaugh y. Cohoes Power & Light 
Corporation, 114 Misc. Rep. 590, 187 N. Y. S. 
216, 231. i 


SEISED IN DEMESNE AS OF FEE. This is 
the strict technical expression used to de- 
scribe the ownership in “an estate in fee- 
simple in possession in a corporeal heredita- 
ment.” The word “seised” is used to express 
the “seisin” or owner’s possession of a free- 
hold property; the phrase “in demesne,” or 
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“in his demesne,” (in dominico suo) signifies 
that he is seised as owner of the land itself, 
and not merely of the seigniory or services; 
and the concluding words, “as of fee,” import 
that he is seised of an ‘estate of inheritance 
in fee-simple. Where the subject is incor- 
poreal, or the estate expectant on a precedent 
freehold, the words “in his demesne” are 
omitted. (Co. Litt. 17a; Fleta, 1. 5, c. 5, $ 
18; Bract. 1. 4, tr. 5, c. 2, § 2.) Brown. 


SEISI. In old English law, Seised; pos- 
sessed. 
SEISIN. The completion of the feudal in- 


vestiture, by which the tenant was admitted 
into the feud, and performed the rights of 
homage and fealty. Stearns,.Real Act. 2. 

Possession with an intent on the part of 
him who holds it to claim a freehold interest.. 
Towle v. Ayer, 8 N. H. 58; Ferguson v. Wit- 
sell, 5 Rich. Law (8. C.) 280, 57 Am. Dec. 744; 
MeNitt v. Turner, 16 Wall. 361, 21 L. Ed. 
341; Deshong v. Deshong, 186 Pa. 227, 40 
A. 402, 65 Am. St. Rep. 853. 


Upon the introduction of the feudal law into Eng- 
land, the word “seisin?” was applied only to the 
possession of an estate of freehold, in contradis- 
tinction to that precarious kind of possession by 
which tenants in villeinage held their lands, which. 
was considered to be the possession of those in 
whom the freehold continued. The word still retains 
its original signification, being applied exclusively 
to the possession of land of a freehold tenure, it 
being inaccurate to use the word as expressive of 
the possession of leaseholds or terms of years, or 
even of copyholds. Brown. 

Under our law, the word “seisin” has no accurate- 
ly defined technical meaning. At common law, it 
imported a feudal investiture of title by actual pos- 
session. With us it has the force of possession un- 
der some legal title or right to hold. This possession, 
so far as possession alone is involved, may be shown. 
by parol; but, if it is intended to show possession 
under a legal title, then the title must be shown by 
proper conveyance for that purpose. Ford v. Gar~ 
ner, 49 Ala, 603. 

Every person in whom a seisin is required by any 
of the provisions of this chapter shail be deemed to: 
have been seised, if he may have had any right, 
title, or interest in the inheritance. Code N. C. 1883, 
§ 1281, rule 12 (Code 1931, § 1654, rule 12). 


Actual Seisin 


Actual seisin means possession of the free- 
hold by the pedis positio of one’s self or one’s 
tenant or agent, or by construction of law, as 
in the case of a state grant or a conveyance 
under the statutes of uses, or (probably) of 
grant or devise where there is no actual ađ- 
verse possession; it means actual possession 
as distinguished from constructive possession. 
or possession in law. Carpenter v. Garrett, 
75 Va. 129, 185; Carr v. Anderson, 6 App. 
Div. 6, 39 N. Y. S. 746. 


Constructive Seisin 


Seisin in law where there is no seisin in- 
fact; as where the state issues a patent to a 
person who never takes any sort of posses- 
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sion of the lands granted, he has constructive 
seisin of all the land in his grant, though an- 
other person is at the time in actual posses- 
sion. Garrett v. Ramsey, 26 W. Va. 351. 


Covenant of Seisin 
See Covenant, 


Equitable Seisin 


A seisin which is analogous to legal seisin ; 
that is, seisin of an equitable estate in land. 
Thus a mortgagor is said to have equitable 
seisin of the land by receipt of the rents. 
Sweet. 


Livery of Seisin 


Delivery of pcssession; called, by the feud- 
ists, “investiture,” 


Primer Seisin 


In English law. The right which the king 
had, when any of his tenants died seised of 
a knight’s fee, to receive of the heir, provided 
he were of full age, one whole year's profits 
of the lands, if they were in immediate pos- 
session; and half a year’s profits, if the lands 
were in reversion, expectant on an estate for 
life. 2 Bl. Comm. 66. 


Quasi Seisin 


A term applied to the possession which a 
copyholder has of the land to which he has 
been admitted. The freehold in copyhold 
lands being in the lord, the copyholder cau- 
not have seisin of them in the proper sense 
of the word, but he has a customary or quasi 
seisin analogous to that of a freeholder. Wil- 
liams, Seis. 126; Sweet. 


Seisin in Deed 
Actual possession of the freehold; the 
same as actual seisin or seisin in fact. Van- 
derheyden v. Crandall, 2 Denio (N. Y.) 21; 
Backus v. McCoy, 3 Ohic, 221, 17 Am. Dec. 
585; Tate v. Jay, 31 Ark. 579. 


Seisin in Fact 


` Possession with intent on the part of him 
who holds it to claim a freehold interest; 
the same as actual seisin. Sein v. O’Grady, 
42 W. Va. 77, 24 S. E. 994; Savage v. Savage, 
19 Or, 112, 23 P. 890, 20 Am. St: Rep. 795. 


Seisin in Law 

A right of immediate possession according 
to the nature of the estate. Martin y. Trail, 
142 Mo. 85, 43 S. W. 655; Savage y. Savage, 
19 Or. 112, 23. P. 890, 20 Am. St. Rep. 795. 
As the old doctrine of corporeal investiture is 
no longer in force, the delivery of a. deed 
gives seisin in law. Watkins v. Nugen, 118 
Ga. 372, 45 S. E. 262. 


Seisin Ox 


i Iù Scotch law. “A perquisite formerly due 
to the sheriff when he gave possession to an 
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heir holding cro lands. It was long since 
converted into a payment in money, propor- 
tioned to the value of the estate. Bell. 


SEISINA. IL. Lat. Seisin., 


Seisina facit stipitem. Seisin makes the stock. 
2 Bl. Comm. 209; Broom, Max. 525, 528. 


SEISINA HABENDA. A writ for delivery of 
seisin to the lord, of lands and tenements, 
after the sovereign, in right of his preroga- 
tive, had had the year, day, and waste on a 
felony committed, ete. Reg. Orig. 165. 


SEIZIN. See Seisin. 


SEIZING OF HERIOTS. Taking the best 
beast, ete., where an heriot is due, on the 
death of the tenant. 2 Bl. Comm. 422. 


In Practice 


The act performed by an officer of the law, 
under the authority and exigencé of a writ, 
in taking into the custody of the law the 
property, real or personal, of a person against 
whom the judgment of a competent court has 
passed, condemning him to pay a certain sum 
of money, in order that such property may be 
sold, by authority and due course of law, to 
satisfy the judgment. Or the act of taking 
possession of goods in consequence of a viola- 
tion of public Jaw. See Carey v. Insurance 
Co., 84 Wis. 80, 54 N. W. 18, 20 L. R. A. 267, 
86 Am. St. Rep! 907; Goubeau v. Railroad 
Co., 6 Rob. (La.) 348; Fluker v. Bullard, 2 
La. Ann, 3388; Pelham v. Rose, 9 Wall. 106, 
19 L. Ed. 602; The Josefa Segunda, 10 Wheat. 
326, 6 L. Ed. 329 


Seizure, even though hostile, is not necessarily 
capture, though sueh is its usual and probable re- 
sult. The ultimate) act or adjudication of the state, 
by which the seizure has been made, assigns the 
proper and conclusive quality and denomination to 
the original proceefling. .A condemnation asserts a 
capture ab initio; an award of restitution pronounc- 
es upon the act as having been not a valid act of 
capture, but an act of temporary seizure only. 
Appleton v. Crowninshield, 3 Mass. 443. 


In the 


Seizure is where the lord of copyhold lands 
takes possession jof them in default of a ten- 
ant. It is either |seizure quousque or absolute 
seizure. 


Law of Copyholds 


SEIZURE QUOUSQUE. Where the heir on 
the death of hhis|ancestor postpones claiming 
admittance from|the lord, the lord may, after 
a reasonable time, and after due proclama- 
tion at three suctessive courts, seize the tene- 
ment into his hånds quousque, i. e: until an 
heir appears and claims admittance; Jenks, 
Mod. Land L. 208. 


SELDA. ' ‘A: shop, shed, or - stall in a market; 
a'wood of sallows or willows ; ; also a sawpit. 
Co. Litt; 4. : . 
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SELECT COUNCIL:. The name: given, in 
some states, to the upper house or branch of 
the council of a city. 


SELECTI JUDICES. Lat. In Roman law. 
Judges who were selected very much like our 
juries. They were returned by the pretor, 
drawn by lot, subject to be challenged, and 
sworn, 3 BL Comm. 366. 


SELECTMEN. The name of ‘certain munici- 
pal officers, in the New England states, elect- 
ed by the towns to transact their general 
public business, and possessing certain execu- 
tive powers. See Felch v. Weare, 69 N. H. 
617, 45 A. 591. 


SELF-DEFENSE. In criminal law. The 
protection of one’s person. or property 
against some injury attempted by another. 
The right of such protection. An excuse for 
the use of force in resisting an attack on the 
person, and especially for killing an assail- 
ant. See Whart. Crim. Law, §§ 1019, 1026. 


SELF-EXECUTING. In constitutional law. 
Immediately effective without the necessity 
of ancillary legislation. Ladd & Tilton Bank 
v. Frawley, 98 Or. 241, 193 P. 916, 919; State 
ex inf. Barker v. Dunean, 265 Mo. 26, 175 
S. W. 940, 944, Ann. Cas. 1916D, 1; State 
v. Harris, 74 Or. 573, 144 P. 109, 111, Ann, Cas. 
1916A, 1156; Village of Perrysburg v. Ridg- 
way, 108 Ohio St. 245, 140 N. ©. 595, 597; 
Becker v. Atlantic Coast Line R. Co., 128 8. C. 
131, 121 S. E. 476, 478; State v. Deck, 106 Kan. 
518, 188 P. 238, 240; Chester v. Hall, 55 Cal. 
App. 611, 204 P. 237, 239; Fehr v. Black Petro- 
leum Corporation, 103 Okl. 241, 229 P. 1048, 
1051; Craft v. Baker, 194 Ky. 205, 238 8. 
W. 389, 391; Thorne v. City of Clarksburg, 
88 W. Va. 251, 106 S. E. 644, 646; People 
v. Bradley, 66 Colo. 186, 179 P. 871; Cleary 
v. Kincaid, 23 Idaho, 789, 181 P. 1117, 1118; 
Stange v. City of Cleveland, 94 Ohio St. 377, 
114 N. E. 261, 262. 


SELF-MURDER, SELF-DESTRUCTION, or 
SELF-SLAUGHTER. See Felo de Se; Sui- 
cide. 


SELION OF LAND. In old English law. A 
ridge of ground rising between two furrows, 
containing no certain quantity, but sometimes 
more aud sometimes less. Termes de la Ley. 


SELL. To dispose of by sale, (q. v.). 


SELLER. One who sells anything; the par- 
ty who transfers property in the contract of 
sale. The correlative is “buyer,” or “purchas- 
er.” Though these terms are not inapplicable 
to the persons concerned in a transfer of real 
estate, it is more customary to use “vendor” 
and “purchaser,” or “vendee” in that case. 


SELLETTE. (Fr.). A kind of wooden seat 
set up in criminal courts in France, on which 
they placed the accused to. undergo his last 
interrogatory when the conclusions of the 


SEMINARY 
counsel for the prosecution went: against him 
with regard to capital punishment or at least 
penal corporal punishment. It implied moral 
degradation and was therefore limited to 
persons accused of crimes entafling corporal 
punishment. See Ord. Cr. de 1670, Tibre IV, 


art. 21. Abolished by Edict of May 1, 1788. 
Called a “stool of repentance.” 


SELLING PUBLIC OFFICES. Buying or sell- 
ing any office in the gift of the crown, or mak- 
ing any negotiation relating thereto, was 
deemed a misdemeanor under stats. 5 & 6 
Edw. VI. c. 16, and 49 Geo. III. c. 126. 2 
Steph. Com., 11th ed. 631. 


SEMAYNE’S CASE. This case decided, in 
1604, that “every man’s house [meaning his 
dwelling-house only] is his castle,” and that 
an officer executing civil process may not 
break open outer doors in general, but only 
inner doors, but that (after request made) 
he may break open even outer doors to find 
goods of another wrongfully in the house. 
Brown. It is reported in 5 Coke, 91. 


SEMBLE. L. Fr. It seems; it would ap- 
pear. This expression is often used in the 
réports to preface a statement by the court 
upon a point of law which is not directly de- 
cided, when such statement is intended as an 
intimation of what the decision would be 
if the point were necessary to be passed up- 
on. It is also used to introduce a sugges- 
tion by the reporter, or his understanding 
of the point decided when it is not free from 
obsenrity. 


Semel civis semper civis. Once a citizen al- 
ways a citizen. Tray. Lat. Max. 555. 


Semel malus semper presumitur esse malus in 
eodem genere. Whoever is once bad is pre- 
sumed to be so always in the same kind of 
affairs. Cro. Car. 317. f 


SEMESTRIA. Lat. In the civil law. The 
collected decisions of the emperors in their 
councils. . 


SEM!-MATRIMONIUM. Lat. In Roman law. 
Half-marriage. Concuhinage was so called. 
Tayl. Civil Law, 273. 


SEMI-PLENA PROBATIO. Lat. In the civil 
law. Half-full proof; half-proof. 8 BL 
Comm. 370. See Half-Proof. 


SEMINARIUM: Lat. In the civil law. A 


nursery of trees. Dig. 7, 1, 9, 6. 
SEMINARY. A place of education. Any 
school, academy, college, or university in 


which young persons are instructed in the 
several branches of learning which.may qual- 
ify them for their future employments. Web- 
ster, 

The word is said to have acquired no fixed 
and definite legal meaning. See Chegaray 
v. New York, 18 N. Y. 229; Maddox v. Adair 
(Tex. Civ. App.) 66 S. W. 811; Miami County 
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v. Wilgus, 42. Kan, 457, 22 P. 615; Warde v. 


Manchester, 56 N. H. 509, 22 Am. Rep. 504. 
SEMINAUFRAGIUM. Lat. 


In maritime 


law. Half-shipwreck, as where goods are. 


cast overboard in a storm; also where a ship 
has been so much damaged that her repair 
costs more than her worth. Wharton. 


SEMITA. In old English law. A path. Fleta, 
1, 2, c. 52, § 20. 


SEMPER. Lat. Always. A word which in- 
troduces several Latin maxims, of which some 
are also used without this prefix. 


Semper in dubiis benigniora præferenda sunt. 
In doubtful cases, the more favorable con- 
structions are always to be preferred. Dig. 
50, 17, 56. 


Semper in dubiis id agendum est, ut quam tu- 
tissimo loco res sit bona fide contracta, nisi quum 
aperte contra leges scriptum est. In doubtful 
cases, such a course should always be taken 
that a thing contracted bona fide should be 
in the safest condition, unless when it has 
been openly made against law. Dig. 34, 5, 21. 


Semper in obscuris, quod minimum est sequimur. 
In obscure constructions we always apply that 
which is the least obscure. Dig. 50, 17, 9; 
Broom, Max. 687x. 


Semper in stipulationibus, et in ceteris con- 
tractibus, id sequimur quod actum est. In stip- 
ulations and in other contracts we follow that 
which was done, [we are governed by the ac- 
tual state of the facts.] Dig. 50, 17, 34. 


Semper ita fiat relatio ut valeat dispositio. 
Reference [of a disposition in a will] should 
always be so made that the disposition may 
have effect. 6 Coke, 76b. 


‘Semper necessitas probandi incumbit ei qui agit. 
‘The claimant is always bound to prove, [the 
burden of proof lies on the actor.] 


SEMPER PARATUS. Lat. Always ready. 
The name of a plea by which the defendant 
alleges that he has always been ready to 
perform what is demanded of him. 3 BL 
Comm, 303. 


Semper presumitur pro tegitimatione puerorum. 
The presumption always is in favor of the 
legitimacy of children. 5 Coke, 980; Co. Litt. 
126a. ` 


Semper præsumitur pro matrimonio. The pre- 
sumption is always in favor of the validity of 
a marriage, 


Semper præsumitur pro negante. The presump- 
tion is always in favor of the one who de- 
nies. See 10 Clark & F. 534; 3 El. & Bl. 728. 


Semper presumitur pro sententia. The pre- 
sumption always is in favor of a sentence. 3 
Bulst. 42; Branch, Prine. f 
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Semper qui non prohibet pro se intervenire, 
mandare creditur. He who does not prohibit 
the intervention of another in his behalf is 
supposed to authorize it. 2 Kent, Comm. 616; 
Dig. 14, 6, 16; Id. 46, 3, 12, 4. 


Semper sexus masculinus etiam femininum sex- 
um continet. The masculine sex always in- 


cludes the feminine. Dig. 32, 62. 
Semper specialia generalibus insunt. Specials 
are always included in generals. Dig. 50, 17, 


147. 


SEN. This is said to be an ancient word, 
which signified “justice.” Co. Litt. 6la. 


SENAGE. Money paid for synodals. 
SENATE. 
In American Law 


The name of the upper chamber, or less 
numerous branch, of the congress of the Unit- 
ed States. Also the style of a similar body 
in the legislatures of several of the states. 


In Roman Law 
The great administrative council of the Rò- 
man commonwealth, 


SENATOR. 
In Roman Law 
A member of the senatus. 


In Old English Law 


A member of the royal council; 
councillor. 


a king’s 


In American Law 


Onc who is a member of a senate, either 
of the United States or of a state. 


Senatores sunt partes corporis regis. Senators 
are part of the body of the king. Staundef. 
72, E.; 4 Inst. 53, in marg. 


SENATORS OF THE COLLEGE OF JUS- 
TICE. The judges of the court ọf session 
in Scotland are called “Senators of the Col- 
lege of Justice.” 


SENATUS. Lat. In Roman law. The sen- 
ate; the great national council of the Ro- 
man people, 


The place where the senate met. Calvin. 


SENATUS CONSULTUM. In Roman law. A 
decision or decree of the Roman senate, hav- 
ing the force of law, made without the con- 
currence of the people. ‘These enactments 
began to take the place of laws enacted by 
popular vote, when the commons had grown so 
great in number that they could no longer 
be assembled for legislative purposes. Mack- 
eld. Rom. Law, § 33; Hunter Rom. Law, 
xlvii; Inst. 1, 2, 5. ` 


SENATUS CONSULTUM MARCIANUM. A 
decree of the senate, in relation to the celebra- 
tion of the Bacchanalian mysteries, enacted in 
the consulate of Q. Marcius and S. Postumus. 
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SENATUS CONSULTUM ORFICIANUM. An 
enactment of the senate (Orficius being one 
of the consuls and Marcus Antoninus emperor) 
or admitting both sons and daughters to the 
succession of a mother dying intestate. Inst. 
3, 4, pr. 


SENATUS CONSULTUM PEGASIANUM. 
The Pegasian decree of the senate. A decree 
enacted. in the consulship of Pegasus and Pu- 
sio, in the reign of Vespasian, by which an 
heir, who was requested to restore an inherit- 
ance, was allowed to retain one-fourth of it 
for himself. Inst. 2, 23, 5. 


SENATUS CONSULTUM TREBELLIANUM. 
A decree of the senate (named from Trebel- 
lius, in whose consulate it was enacted) by 
which it was provided that, if an inheritance 
was restored under a trust, all actions which, 
by the civil law, might be brought by or 
against the heir should be given to and against 
him to whom the inheritance was restored. 
Inst. 2, 23, 4; Dig. 36, 1. 


SENATUS CONSULTUM ULTIMÆ NESSI- 
TATIS. A decree of the senate of the last 
necessity. The name given to the decree 
which usually preceded the nomination of a 
dictator. 1 Bl. Comm. 136. 


SENATUS CONSULTUM VELLEIANUM. 
The Velleian decree of the senate. A decree 
enacted in the consulship: of Velleius, by 
which married women were prohibited from 
making contracts. Story, Conf. Laws, § 425. 


SENATUS DECRETA. Lat. In the civil law. 
Decisions of the senate. Private acts con- 
cerning particular persons merely. 


SENDA. In Spanish law. A path; the right 
of a path. The right of foot or horse path. 
White, New Recop. b. 2, tit. 6, § 1. 


SENECTUS. Lat. Old age. In the Roman 
law, the period of senectus, which relieved 
one from the charge of public office, was 
officially reckoned as beginning with the com- 
pletion of the seventieth year. Mackeld. Rom. 
Law, § 138. 


SENESCALLUS. In old English law. A 
seneschal; a steward; the steward of a 
manor, Fleta, l. 2, c. 72. 


SENESCHAL. In old European law. A tl 
tle of office and dignity, derived from the 
middle ages, answering to that of steward or 
high steward in England. Seneschals were 
originally the lieutenants of the dukes and 
other great feudatories of the kingdom, and 
sometimes had the dispensing of justice and 
high military commands. 


SENESCHALLO ET MARESHALLO QUOD 

NON TENEAT PLACITA DE LIBERO TENE- 

MENTO. A writ addressed to the steward 

and marshal of England, inhibiting them to 

take cognizance of an action in their court 
Bu,Law Dict. (8p Ep,)—101 
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that concerns freehold. Reg. Orig, 185. Abol- 
ished. : 


SENEUCIA. Widowhood. 
Cowell. 


In old records. 


SENILE DEMENTIA. That peculiar decay 
of the mental faculties which occurs in ex- 
treme old age, and in many cases much earlier, 
whereby the person is reduced to second child- 
hood, and becomes sometimes wholly incompe- 
tent to enter into any binding contract, or. 
even to execute a will. It is the recurrence 
of second childhood by mere decay. .In re 
Moyer’s Will, 97 Mise. 512, 163 N. Y. 8. 296, 
301; In re Koll’s Estate, 200 Iowa, 1122, 206 
N. W. 40, 43; Smith v. Smith, 205 Il. App. 
116, 117; Byrne v. Fulkerson, 254 Mo. 97, 
162 5.. W. 171, 178; Guarantee Trust & Safe 
Deposit Co. v. Waller, 240 Pa. 575, 88 A. 13, 
15; In re Gedney’s Will (Sur.) 142 N. Y. S. 
157, 175; 1 Redf. Wills, 63. See Insanity. 


SENILITY. Incapacity to contract arising 
from the impairment of the intellectual fac- 
ulties by old age. 


SENIOR. Lord; alord. Also the elder. An 
addition to the name of the elder of two per- 
sons in the same family having the same 
name. 


SENIOR COUNSEL. Of two or more counsel 
retained on the same side of a cause, he is the 
“senior” who is the elder, or more important 
in rank or estimation, or who is charged with 
the more difficult or important parts of the 
management of the case. 


SENIOR JUDGE. Of several judges com- 
posing a court, the “senior” judge is the one 
who holds the oldest commission, or who has 
served the longest time under his present 
commission. 


SENIORES. In old English law. Seniors; 
ancients; elders. A term applied to the 
great men of the realm, Spelman. 


SENORIO. 
property. 


In Spanish law. Dominion or 


SENSUS. Lat. Sense, meaning, signification. 
Malo sensu, in an evil or derogatory sense. 
Mitiort sensu, in a milder, less severe, or less 
stringent sense. Sensu honesto, in an honest 
sense; to interpret words sensu honesto is to 
take them so as not to impute impropriety to 
the persons concerned. 


Sensus verborum est anima legis. 5 Coke, 2. 
The meaning of the words is the spirit of the 
law. 


Sensus verborum est duplex,—mitis et asper; 
et verba semper accipienda sunt in mitiori sensu. 
4 Coke, 18. The meaning of words is two- 
fold,—-mild and harsh; and words are always 
to be received in their milder sense. 


Sensus verborum ex causa dicendi accipiendus 
est; et sermones semper accipiendi sunt secun- 
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dum subjectam materiam. The sense of words 
is to be taken from the occasion of speaking 
them; and discourses are always to be in- 
terpreted according to the subject-matter. 4 
Coke, 13b. See 2 Kent, Comm. 555. 


SENTENCE. ‘The judgment formally pro- 
nounced by the court or judge upon the de- 
fendant after his conviction in a criminal 
prosecution, awarding the punishment to be 
inflicted. The word is properly confined to 
- this meaning. In civil cases, the terms “judg- 
ment,” “decision,” “award,” “finding,” etc., 
are used. See Featherstone v. People, 194 
Ill. 325, 62 N. E. 684; State v. Barnes, 24 Fla. 
153, 4 So. 560; Pennington v. State, 11 Tex. 
App. 281; Com. v. Bishoff, 13 Pa. Co. Ct. R. 
503; People. v. Adams, 95 Mich. 541, 55 N. W. 
461; Bugbee v. Boyce, 68 Vt. 311, 35 A. 330; 
Rutland v. State, 14 Ga. App. 746, 82 S. E. 293, 
295; People v. Jenkins, 322 Ill. 33, 152 N. E. 
549, 551; People v. Murphy, 257 Ill. 564, 100 
N. E. 980, 981; Stewart v. Stewart, 93 N. J. 
Eq. 1, 114 A. 851, 852; Corrunker v. State, 19 
Ala. App. 500, 98 So. 363, 364; Ex parte Fish- 
er, 95 W. Va. 397, 121 S. E, 287, 288; Thomp- 
kins v. State, 87 Tex. Cr. R. 592, 222 S. W. 
1103; Cherry v. Cherry, 253 Mass. 172, 148 
N. E. 570, 572; Noel v. State, 17 Okl. Cr. 308, 
188 P. 688, 690;. Archer v. Snook (D. C.) 10 
F.(2d) 567, 569; Hart v. Norman, 92 Misc. 185, 
155 N. Y. S. 238, 240; In re Hall, 100 Vt. 197, 
186 A. 24, 26. 
Ecclesiastical 


In ecclesiastical procedure, “‘sentence” is 
analogous to “judgment” (q. v.) in an ordinary 
action. A definite sentence is one which puts 
an end to the suit, and regards the principal 
matter in question. An interlocutory sen- 
tence determines only some incidental mat- 
ter in the proceedings, Phillim. Ecc. Law, 
1260. 


In General 


Cumulative sentences. Separate sentences 
(each additional to the others) imposed upon 
a defendant who has been convicted upon 
an indictment containing several counts, each 
of such counts charging a distinct offense, 
or who is under conviction at the same time 
for several distinct offenses; one of such sen- 
tences being made to begin at the expiration 
of another. Carter v. McClaughry, 183 U. S. 
365, 22 S. Ct. 181, 46 L. Ed. 286; State v. Ham- 
by, 126 N. C. 1066, 35 S. E. 614; Brandon v. 
Mackey, 122 Kan. 207, 251 P. 176, 177. 


—Final sentence. One which puts an end to 
a case. Distinguished from interlocutory. 


—Indeterminate sentence. A form of sentence 
to imprisonment upon conviction of crime, 
now authorized by statute in several states, 
which, instead of fixing rigidly the duration 
of the imprisonment, declares that it shall 
be for a period “not less than” so many years 
“nor more than” so many years, or not less 
than the minimum period prescribed by stat- 
ute as the punishment for the particular of- 
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fense nor more than the maximum period, the 
exact length of the term being afterwards fix- 
ed, within the limits assigned by the court or 
the statute, by an executive authority, (the 
governor, board of pardons, ete.,) on consid- 
eration of the previous record of the convict, 
his behavior while in prison or while out on 
parole, the apparent prospect of reformation 
and other such considerations, 


—Interlocutory sentence. In the civil law. A 
sentence on some indirect question arising 
from the principal cause. MHallifax, Civil 
Law, b. 3, ch. 9, no. 40. 


—Sentence of death recorded. In English prac- 
tice. The recording of a sentence of death, 
not actually pronounced, on the understand- 
ing that it will not be executed. Such a rec- 
ord has the same effect as if the judgment 
had been pronounced and the offender repriev- 


ed by the court. Mozley & Whitley. The 
practice is now disused. . 
—Simple sentence. (in rhetoric), See Simple. 


—Suspension of sentence. This term may 
mean either a withholding or postponing the 
sentencing of a prisoner after the conviction, 
or a postponing of the execution of the sen- 
tence after it has been pronounced. In the 
latter case, it may, for reasons addressing 
themselves to the discretion of the court, be in- 
definite as to time, or during the good be- 
havior of the prisoner, See People v. Webster, 
14 Misc. 617, 36 N. Y. S. 745; In re Buchanan, 
146 N. Y. 264, 40 N. E. 883. 


SENTENTIA. Lat. In the civil law. (1) 
Sense; import; as distinguished from mere 


words. (2) The deliberate expression of one’s 
will or intention. (8) The sentence of a judge 
or court. 


Sententia a non judice lata nemini debet nocere. 
A sentence pronounced by one who is not a 
judge should not harm any one, Fleta, 1. 6, 
c. 6, § 7. 


Sententia contra matrimonium numquam tran- 
sit in rem iudicatam. 7 Coke, 43. A sentence 
against marriage never becomes a matter 
finally adjudged, i. e., res judicata. 


Sententia facit jus, et legis interpretatio legis 
vim obtinet. Ellesm. Post. N. 55. Judgment 
creates right, and the interpretation of the 
law has the force of law. 


Sententia facit jus, et res judicata pro veritate 
accipitur. Ellesm. Post. N. 55. Judgment 
creates right, and what is adjudicated. is 
taken for truth. 


Sententia interlocutoria revocari potest, defini- 
tiva non potest. Bac. Max. 20. An interlocu- 
tory judgment may be recalled, but not a final. 


Sententia non fertur de rebus non liquidis. Sen- 
tence is not given upon matters that. are not 
clear. Jenk. Cent. p. 7, case 9.. 


Br.Law Dict, (3p Ep.) 
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SEPARABLE CONTROVERSY. In the acts 
of congress relating to the removal of causes 
from state courts to federal courts, this 
phrase means a separate and distinct cause 
of action existing in the suit, on which a sep- 
arate and distinct suit might properly have 
been brought and complete relief afforded as 
to such cause of action; or the case must be 
one capable of separation into parts, so that, 
in one of the parts, a controversy will be pre- 
sented, wholly between citizens of different 
states, which can be fully determined with- 
out the presence of any of the other parties 
to the suit as it has been begun. Fraser v. 
Jennison, 106 U. S. 191, 1 S. Ct. 171, 27 L. Ed. 
131; Gudger v. Western N. C. R. Co. (C. C.) 
21 F. 81; Security Co. v. Pratt (C: C.) 64 F. 
405; Seaboard Air Line Ry. v. North Caro- 
lina R. Co. (C. C.) 123 F. 629; Crisp v. Cham- 
pion Fibre Co., 193 N. C. 77, 186 S, E. 238, 240; 
City of Winfield v. Wichita Natural Gas Co. 
(C. C. A.) 267 F. 47, 50; Beal v. Chicago, B. 
& Q. R. Co. (D. C.) 298 F. 180, 181; Keenan v. 
Gladys Belle Oil Co. (D. C.) 11 F.(2d) 418, 420; 
Steed v. Henry, 120 Ark. 583, 180 S. W. 508, 
509; Harrison v. Harrison (D. C.) 5 F.(2d) 
1001, 1003; Mace v. Mayfield (D. C.) 10 F.(2d) 
231, 232. 


SEPARALITER. Lat. Separately. Used in 
indictments to indicate that two or more de- 
fendants were charged separately, and not 
jointly, with the commission of the offense in 
question. State v. Edwards, 60 Mo. 490. 


SEPARATE. Individual; distinct; particu- 
lar; disconnected. Generally used in law as 
opposed to “joint,” though the more usual 
antithesis of the latter term is “several.” Ei- 
ther of these words implies division, distribu- 
tion, disconnection, or aloofness. See Merrill 
v. Pepperdine, 9 Ind, App. 416, 36 N. E. 921; 
Larzelere v. Starkweather, 38 Mich. 104, 


SEPARATE ACTION. As opposed to a joint 
action, this term’ signifies an action brought 
for himself alone by each of several complain- 
ants who are all concerned in the same trans- 
action, but cannot legally join in the suit. 


SEPARATE DEMISE IN EJECTMENT. A 
demise in a declaration in ejectment used to 
be termed a “separate demise” when made by 
the lessor separately or individually, as dis- 
tinguished from a demise made jointly by two 
or more persons, which was termed a “joint 
demise.” No such demise, either separate or 
joint, is now necessary in this action. Brown. 


SEPARATE ESTATE. The individual prop- 
erty of one of two persons who stand in a 
social or business relation, as distinguished 
from that which they own jointly or are joint- 
ly interested in. Thus, “separate estate,” 
within the meaning of the bankrupt law, is 
that in which each partner is separately in- 
terested at the time of the bankruptcy. The 
term can only be applied to such property as 
belonged to one or more of the partners, to 
the exclusion of the rest. In re Lowe, 11 Nat. 


SEPARATISTS 


Bankr, Rep, 221, Fed. Cas. No.: 8,564. The 
Separate estate of'a married woman is that 
which belongs to her, and over which her hus- 
band bas no right in equity. It may consist of 
lands or chattels. Williams v. King, 29 Fed. 
Cas. 1,369. 


SEPARATE MAINTENANCE. An allowance 
made to a woman by her husband on their 
agreement to live separately. This must not 
be confused with “alimony,” which is judi- 
cially awarded upon granting a divorce. See 
Mitchell y. Mitchell, 31 Colo. 209, 72 P. 1054, 


SEPARATE TRIAL. The separate and indi- 
vidual trial of each of several persons jointly 
accused of a crime. : 

As to separate “Acknowledgment,” “Cove- 
nant,” and “Examination,” see those titles. 


SEPARATIM. Lat. In old conveyancing. 
Severally. A word which made a several cove- 
nant. 5 Coke, 23a, 


SEPARATION. In matrimonial law. A ces- 
sation of cohabitation of husband and wife 
by mutual agreement, or, in the case of “judi- 
cial separation,” under the decree of a court. 
See Butler v. Washington, 45 La. Ann. 279, 
12 So. 356, 19 L. R. A. 814; Weld v. Weld, 
2¢ Minn. 330, 7 N. W. 267: Hereford v. Peo- 
ple, 197 Ill. 222, 64 N. E. 310; Lee v. Lee, 
182 N. C. 61, 108 S. E. 352, 353; Cook v. Cook, 
164 N. C. 272, 80 S. E. 178, 179, 49 L. R. A. 
(N. S.). 1034; Howdershell v. Howdershell, 
50 Cal. App. 374, 195 P. 732, 733. 


-—Separation a mensa et thoro. A partial dis- 
solution of the marriage relation. 


—Separation order. In England, where a hus- 
band is convicted of an aggravated assault 
upou his wife, the court or magistrate may 
order that the wife shall be no longer bound 
to cohabit with him. Such an order has the 
same effect as a judicial decree of separation 
on the ground of cruelty. It may also provide 
for the payment of a weekly sum by the hus- 
band to the wife and for the custody of the 
children. Sweet. 


SEPARATION OF PATRIMONY. In Louisi- 
ana probate law. The creditors of the suc- 
cession may demand, in every case and 
against every creditor of the heir, a separa- 
tion of the property of the succession from 
that of the heir. This is what is called the 
“separation of patrimony.” The object of a 
separation of patrimony is to prevent prop- 
erty out of which a particular class of credi- 
tors have a right to be paid from being con- 
founded with other property, and by that 
means made liable to the debts of another 
class of creditors. Civ, Code La. art. 1444. 


SEPARATISTS. Seceders from the Church 
of England. They, like Quakers, solemnly 
affirm, instead of taking the usual oath, before 
they give evidence, 


SEPES 


SEPES. Lat. In old English law. A hedge 
or inclosure. The inclosure of a trench or 
canal. Dig. 48, 21, 4. 


SEPTENNIAL ACT. In English law. The 
statute 1 Geo. I. St. 2, c. 38. The act by which 
a parliament has continuance for seven years, 
and no longer, unless sooner dissolved; as it 
always has, in fact, been since the passing of 
the act. Wharton. 


SEPTUAGESIMA. In ecclesiastical law. 
The third Sunday before Quadragesima Sun- 
day, being about the seventieth day before 
Easter. 


SEPTUM, Lat. 
In Roman Law 


An inclosure; an inclosed place where the 
people voted; otherwise called “ovile,” 


In Old English Law 


An inelosure or close. Cowell. 


SEPTUNX. Lat. In Roman law. A division 
of the as, containing seven unci, or duodeci- 
mal parts; the proportion of seven-twelfths. 
Tayl. Civil Law, 492. 


SEPULCHRE. A grave or tomb. The place 
of interment of a dead human body. The vio- 
lation of sepulchres is a misdemeanor at com- 
mon law. 


SEPULTURA. Lat. An offering to the priest 
for the burial of a dead body. 


Sequamur vestigia patrum nostrorum. Jenk. 
Cent. Let us follow the footsteps of our 
fathers. 


SEQUATUR SUB SUQ PERICULO. In old 
English practice. A writ which issued where 
a sheriff had returned nihil, upon a sum- 
moneas af warrantizandum, and after an 
alias and pluries had been issued. So called 
because the tenant lost. his lands without any 
recovery in value, unless upon that writ he 
brought the vouchee into court. Rose. Real 
Act. 268; Cowell. 


SEQUELA. L, Lat. In old English law. 
Suit; process or prosecution. Sequela cause, 
the process of a cause. Cowell, 


SEQUELA CURIÆ. Suit of court. Cowell. 


SEQUELA VILLANORUM. The family ret- 
inue and appurtenances to the goods and chat- 
tels of villeins, which were at the absolute 
disposal of the lord. Par. Antiq. 216. 


SEQUELS. Small allowances of meal, or 
manufactured victual, made to the servants 
at a mill where corn was ground, by tenure, 
in Scotland. Wharton. 


SEQUESTER, v. 
In the Civil Law 


fo renounce or disclaim, etc. As when a 
widow came into court and disclaimed having 
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anything to do with her deceased husband's 
estate, she was said to sequester. The word 
more commonly signifies the act of taking in 
execution under a writ of sequestration. 
Brown. 

To deposit a thing which is the subject of a 
controversy in the hands of a third person, to 
hold for the contending parties. 

To take a thing which is the subject of a 
controversy out of the possession of the con- 
tending parties, and deposit it in the hands of 
a third person. Calvin. 


In Equity Practice 


To take possession of the property of a de- 
fendant, and hold it in the custody of the 
court, until he purges himself of a contempt. 


In English Ecclesiastical Practice 


To gather and take care of the fruits and 
profits of a vacant benefice, for the benefit of 
the next incumbent. 


In International Law 


To confiscate; to appropriate private prop- 
erty to public use; to seize the property of 
the private citizens of a hostile power, as when 
a belligerent nation sequesters debts due from 
its own subjects to the enemy. See 1 Kent, 
Comm. 62. 


SEQUESTER, n. Lat. In the civil law. A 
person with whom two or moré contending 
parties deposited the subject-matter of the 
controversy. 


SEQUESTRARI FACIAS. In English ecclesi- 
astical practice. A process in the nature of 
a levari facias, commanding the bishop to en- 
ter into the rectory and parish church, and to 
take and sequester the same, and hold them 
until, of the rents, tithes, and profits thereof, 
and of the other ecclesiastical goods of a de- 
fendant, he have levied the plaintiff’s debt. 
3 Bl. Comm. 418; 2 Archb. Pr. 1284. 


SEQUESTRATIO. Lat. In the civil law. 
The separating or setting aside of a thing in 
controversy, from the possession of both par- 
ties that contend for it. It is two-fold,—vol- 
untary, done by consent of all parties; and 
necessary, when a judge orders it. Brown. 


SEQUESTRATION. 


In Equity Practice 


A writ authorizing the taking into the cus- 
tody of the law of the real and personal es- 
tate (or rents, issues, and profits) of a defend- 
ant who is in contempt, and holding the same 
until he shall comply. It is. sometimes direct- 
ed to the sheriff, but more commonly to four 
commissioners nominated by the complain- 
ant, 3 Bl. Comm. 444; Ryan v. Kingsbery, 
88 Ga, 361, 14 S. E. 596. 


In Louisiana 


A mandate of the court, ordering the sher- 
iff, in certain cases, to take in his possession, 
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and to keep, a thing of which another person 
has the possession, until after the decision of 
a suit, in order that it be delivered to him 
who shall be adjudged entitled to have the 
property or possession of that thing. This is 
‘what is properly called a “judicial sequestra- 
tion.” Code Prac. La. art. 269; American 
Nat. Bank v. Childs, 49 La. Ann. 1359, 22 So. 
384. 
In Contracts 


A species of deposit which two or more 
persons, engaged in litigation about anything, 
make of the thing in contest with an indiffer- 
ent person who binds himself to restore it, 
when the issue is decided, to the party to 
whom it is adjudged to: belong. Civ, Code 
La. art. 2973. 


In English Ecclesiastical Law 


The act of the ordinary in disposing of the 
goods and chattels of one deceased, whose es- 
tate no one will meddle with. Cowell. Or, 
in other words, the taking possession of the 
property of a deceased person, where there is 
no one to claim it. 

Also, where a benefice becomes vacant, a se- 
questration is usually granted by the bishop 
to the church-wardens, who manage all the 
profits and expenses of the benefice, plow and 
sow the glebe, receive tithes, and provide for 
the necessary cure of souls. Sweet. 


In International Law 


The seizure of the property of an individ- 
ual, and the appropriation ot it to the use of 
the government. 


Mayor’s Court 


In the mayor’s court of London, “a seques- 
tration is an attachment of the property of a 
person in a warehouse or other place belong- 
ing to and abandoned by him. It has the same 
object as the ordinary attachment, viz., to 
compel the appearance of the defendant to an 
action,” and, in default, to satisfy the plain- 
tiff’s debt by appraisement and execution. 


In General 


—dJudicial sequestration. In Louisiana, a man- 
date ordering the sheriff in certain cases to 
take into his possession and to keep a thing of 
which another person has the possession until 
after the decision of a suit in order that it may 
be delivered to him who shall be adjudged 
to have the property or possession of it. Bald- 
win v. Black, 119 U. S. 648, 7 S. Ct. 326, 30 
L. Ed. 530. 


SEQUESTRATOR. One to whom a seques- 
tration is made. One appointed or chosen to 
perform a sequestration, or execute a writ of 
sequestration. 


SEQUESTRO HABENDO. In English ecclesi- 
astical law. A judicial writ for the discharg- 
ing a sequestration of the profits of a church 
benefice, granted by the bisliop at the sover- 
eign’s command, thereby to compel the parson 


SERIOUS ILLNESS 


to appear at the suit of another. Upon his 
appearance, the parson may have this writ. 
for the release of the sequestration. Reg. 
Jud. 36. 


Sequi debet potentia justitiam non pracedere. 2 
Inst. 454. Power should follow justice, not 
precede it. 


SERF. In the feudal polity, the serfs were a 
class of persons whose social condition was 
servile, and who were bound to labor and 
onerous duties at the will of their lords. They 
differed from slaves only in that they were 
bound to their native soil, instead of being the 
absolute property of a master. 


SERGEANT. In military law. A non-com-. 
missioned officer, of whom there are several in 
each company of infantry, troop of cavalry, 
ete. The term is also used in the organization 
of a municipal police force. 


—Sergeant at arms. See Serjeant. 


—Sergeant at law. See Serjeant. 


-—Town sergeant. In several states, an officer 
having the powers and duties of a chief con- 
stable or head of the police department of a 
town or village. 


SERIATIM. Lat. 
individually ; 


Severally; separately; 
one by one. 


SERIOUS. Important; weighty; momen- 
tous, grave, great, as in the phrases “serious 
bodily harm,” “serious personal injury,” etc. 
Lawlor v. People, 74 Ill. 231; Union Mut. L. 
Ins. Co. v. Wilkinson, 13 Wall. 230, 20 L, Ed. 
617; Schas v. Equitable Life Assur. Society of 
United States, 170 N. C. 420, 87 S. E. 222, 223, 
Ann, Cas. 1918A, 679; Ward v. State, 70 Tex. 
Cr. R. 393, 159 S. W. 272, 282; McKee v. State, 
93 Tex. Cr. R. 217, 246 S. W. 1035, 1036. 


SERIOUS AND WILFUL MISCONDUCT. 
In Workmen’s Compensation Law. The in- 
tentional doing of something with the knowl- 
edge that it is likely to result in a serious in- 
jury, or with a wanton and reckless disre- 
gard of its probable consequences. In re 
Burns, 218 Mass. 8, 105 N. B. 601, 602, Ann. 
Cas. 1916A, 787; Randolph’s Case, 247 Mass. 
245, 141 N. E. 865, 866; In re Harbroe, 223 
Mass. 189, 111 N. E. 709, L. R. A. 1916D, 933; 
Diestelhorst v. Industrial Accident Commis- 
sion of California, 32 Cal. App. 771, 164 P. 44, 
47; Riley v. Standard Acc. Ins. Co., 227 Mass. 
55, 116 N. E. 259, 260; MçAdoo v. Industrial 
Accident Commission, 40 Cal. App. 570, 181 P. 
400, 401. 


SERIOUS ILLNESS. In life insurance, An 
illness that permanently or materially im- 
pairs, or is likely to permanently or materially 
impair, the health of the applicant. Not every 
illness is serious. An illness may be alarm, 
ing at the time, or thought to be serious by. 


SERJEANT 


the one afflicted, and yet not be serious in the 
sense of that term as used in insurance con- 
tracts, An illness that is temporary in its 
duration, and entirely passes away, and is not 
attended, nor likely to be attended, by a per- 
manent or material impairment of the health 
or constitution, is not a serious illness. It 
is not sufficient that the illness was thought 
serious at the time it occurred, or that it 
` might have resulted in permanently impairing 
the health. Continental Casualty Co. v. Owen, 
38 OKI., 107, 131 P. 1084, 1087; Schas v. Equi- 
table Life Assur. Society of United States, 170 
N. C. 420, 87 S. E. 222, 223, Ann. Cas. 1918A, 
679; Fishbeck v. New York Life Ins. Co., 179 
Wis. 369, 192 N. W. 170, 175; American Nat. 
Ins. Co. v. Hicks (Tex. Civ. App.) 198 S. W. 
616, 622. 


SERJEANT. The same word etymologically 
with “sergeant,” but the latter spelling is more 
commonly employed in the designation of mili- 
tary and police officers, (see Sergeant,) while 
the former is preferred when the term is used 
to describe certain grades of lezal practition- 
ers and certain officers of legislative bodies. 
See infra. 
' Common Serjeant 


A judicial offcer attached to the corpora- 
tion of the city of London, who assists the 
recorder in disposing of the criminal business 
at the Old Bailey sessions, or central criminal 
court. Brown. 


Serjeant at Arms 


An executive officer appointed by, and at- 

tending on, a legislative body, whose principal 

. duties are to execute its warranis, preserve 
order, and arrest offenders. 


Serjeant at Law 


A barrister of the common-law courts of 
high standing, and of much the same rank as 
a doctor of law is in the ecclesiastical courts. 
These serjeants seem to have derived their 
title from the old knights templar, (among 
whom there existed a peculiar class under the 
denomination of “frères sergens,” or “fratres 
servientes,’) and to have continued as a sep- 
arate fraternity from a very early period in 
the history of the legal profession. The bar- 
risters who first assumed the old monastic 
title were those who practiced in the court 
of common pleas, and until a recent period 
(the 25th of April, 1834, 9 & 10 Vict. c. 54) the 
serjeants at law always had the exclusive 
privilege of practice in that court. Every 
judge of a common-law court, previous to his 
elevation to the bench, used to be created a 
serjeant at law; but since the judicature act 
this is no longer necessary. Brown. 


Serjeant of the Mace 
In English law. An officer who attends the 
lord mayor of London, and the chief magis- 
trates of other corporate towns. Holthouse. 
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Serjeants’ Inn 


The inn to which the serjeants at law be- 
longed, near Chancery lane; formerly called 
“Faryndon Inn.” 


Serjeantia idem est quod servitium. Co. Litt. 
105. Serjeanty is the same as service. 


SERJEANTY. A species of tenure by knight 
service, which was due to the king only, and 
was distinguished into grand and petit ser- 
jeanty. The tenant holding by grand serjean- 
ty was bound, instead of attending the king 
generally in his wars, to do some honorary 
service to the king in person, as to carry his 
banner or sword, or to be his butler, cham- 
pion, or other officer at his coronation, Petit 
serjeanty differed from grand serjeanty, in 
that the service rendered to the king was not 
of a personal nature, but consisted in render- 
ing him annually some small implement. of 
war, as a bow, sword, arrow, lance, or the 
like. Cowell; Brown. 


SERMENT. In old English law. 
oath. 


Oath; an 


Sermo index animi. 
index of the mind. 


5 Coke, 118. Speech is an 


Sermo relatus ad personam intelligi debet de 
conditione persone. Language which is refer- 
red to a person ought to be understood of the 
condition of the person. 4 Coke, 16. 


Sermones semper accipiendi sunt secundum sub- 
jectam materiam, et conditionem personarum. 
4 Coke, 14. Language is always to be under- 
stood according to its subject-matter, and the 
condition of the persons. 


SERPENT-VENOM REACTION. A test for 
insanity by means of the breaking up of the 
red corpuscles of the blood of the suspected 
person on the injection of the venom of cobras 
or other serpents; recently employed in judi- 
cial proceedings in some European countries 
and in Japan. 


SERRATED. Notched on the edge; cut in 
notches like the teeth of a saw. This was 
anciently the method of trimming the top or 
edge of a deed of indenture. See Indent, v. 


SERVAGE, in feudal law, was where a ten- 
ant, besides payment of a certain rent, found 
one or more workmen for his lord’s service. 
Tomilins. 


Servanda est consuetudo loci ubi causa agitur. 
The custom of the place where the action is 
brought is to be observed. Decouche v. Save- 
tier, 3 Johns. Ch. (N. Y.) 190, 219, 8 Am. Dec. 
478. . 


SERVANT. A person in the employ of an- 
other and subject to his control as to what 
work shall be done and the means by which 
it shall be accomplished. Marsh v. Beraldi, 
260 Mass. 225, 157 N. E. 347, 349; Republic 
Iron & Steel Co. v. McLaughlin, 200 Ala. 204, 
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75 So. 962, 963; Lawhon v..St. Joseph Veter- 
inary Laboratories (Mo. Sup.) 252 S. W. 44; 
Industrial Commission of Colorado v. Bon- 
fils, 241 P. 735, 736, 78 Colo. 306; Tucker v. 
Cooper, 172 Cal. 668, 158 P. 181, 182; Borah v. 
Zoellner Motor Car Co. (Mo. App.) 257 S. 
W. 145, 147; Burt v. Davis-Wood Lumber Co., 
157 La. 111, 102 So. 87; Postal Telegraph Ca- 
ble Co. v: Murrell, 180 Ky: 52, 201 S. W. 462, 
L. R. A. 1918D, 357; Wells v. W. G. Duncan 
Coal Co, 157 Ky. 196, 162 S. W. 821, 822; 
Western Indemnity Co. v. Pillsbury, 172 Cal. 
807, 159 P. 721, 723; Barton v. Studebaker 
Corporation of America, 46 Cal. App. 707, 
189 P. 1025, 1026; Montain v. City of Fargo, 
38 N. D..432, 166 N. W. 416, L. R. A. 1918C, 
600, Ann. Cas. 1918D, 826; Jarvis v. Wallace, 
189 Va. 171, 123 S. E. 374, 375. The term is 
often given special meanings by statutes and 
like other words is greatly influenced by con- 
text in wills and other documents. Mozley & 
Whitley; Flesh v. Lindsay, 115 Mo. 1, 21 8. 
W. 907, 37 Am. St. Rep. 374; Murray v. 
Dwight, 161 N. Y. 301, 55 N. E. 901, 48 L. R. 
A. 673; Ginter v. Shelton, 102 Va. 185, 45 5S. 
E. 892; Powers v. Massachusetts Homeopath- 
ic Hospital, 109 Fed. 294, 47 ©. C. A. 122, 65 
L. R. A. 372; Campfield v. Lang (C. C.) 25 
F. 1831; Frank v. Herold, 63 N. J. Eq. 443, 52 
A. 152; Morgan v. Bowman, 22 Mo. 548; 
Gravatt v. State, 25 Ohio St. 167; Hand v. 
Cole, 88 Tenn. 400, 12 S. W. 922, 7 L. R. A. 
96; In re Thompson’s Estate, 213 N. Y. S. 
426, 429, 126 Misc. Rep. 91. 


SERVE. In Scotch practice. To render a 
verdict or decision in favor of a person claim- 
ing to be an heir; to declare the fact of his 
heirship judicially. A jury are said to serve 
a claimant keir, when they find him to be 
heir, upon the evidence submitted to them. 
Bell. 

As to serving papers, ete., see Service of 
Process. 


SERVI. 
In Old European Law 


Lat. Slaves; persons over whom their 
masters had absolute dominion. 


In Old English Law 
Bondmen; servile tenants. Cowell. 


SERVI REDEMPTIONE. Criminal slaves in 
the time of Henry I. 1 Kemble, Sax. 197, 
(1849). 


SERVICE. 


In Contracts 


The being employed to serve another; 
duty or labor to be rendered by one per- 
son to another, the former being bound to 
submit his will to the direction and control 
of the latter. Cameron v. State Theater Co., 
256 Mass. 466, 152 N. E. 880, 881; Ludwig v. 
Pacific Fire Ins. Co. of New York, 204 N. Y. 
S. 465, 466, 123 Mise. 189. The act of serv- 
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ing; the labor performed or the duties re- 
quired. ‘State ex rel. King v. Board of Trus- 
tees of Firemen’s Pension Fund of Kansas 
City, 192 Mo. App. 583, 184 S. W. 929, 930. 


“Service” and “employment” generally imply that 
the employer, or person to whom the service is due, 
both selects and compensates the employee, or per-- 
son rendering the service. Ledvinka v. Home Ina. 
Co. of New York, 139 Md. 434, 115 A, 696, 597, 19 A, 
L. R. 167. 


The term is used also for employment in 
one of the offices, departments, or agencies 
of the government; as in the phrases “civil 
service,” “public service,’ “military service,” 
etc. Chicago, B. & Q. R. Co. v. School Dist. 
No. 1 in Yuma County, 63 Colo. 159, 165 P. 
260, 263; Miller v. Illinois Bankers’ Lite 
Ass’n, 188 Ark. 442, 212 S. W. 310, 311, 7 A. 
L. R. 378. 

In Domestice Relations 


The “services” of a wife, for the loss of. 
which, occasioned by an injury to the wife, 
the husband may recover in an action against. 
the tort-feasor, include whatever of aid, as- 
sistance, comfort, and society the wife would 
be expected to render to or bestow upon her 
husband in the circumstances in which they 
were situated. Thompson v. Aultman & Tay- 
lor Mach. Co., 96 Kan, 259, 150 P. 587, and 
in all the relations of domestic life, Little 
Rock Gas & Fuel Co. v. Coppedge, 116 Ark. 
334, 172 S. W. 885, 889. 


In Feudal Law 


Service was the consideration which the 
feudal tenants were bound to render to the 
lord in recompense for the lands they held 
of him. The services, in respect of their qual- 
ity, were either free or base services, and, in 
respect of their quantity and the time of ex- - 
acting them, were either certain or uncertain. 
2 Bl. Comm. 60. 

In Practice 


The exhibition or delivery of a writ, notice, 
injunction, etc., by an authorized person, to 
a person who is thereby officially notified of 
some action or proceeding in which he is con- 
cerned, and is thereby advised or warned of 
some action or step which he is commanded 
to take or to forbear. See Walker v. State, 
52 Ala. 198; U. S. v. McMahon, 164 U. S. 81, 
17 Sup. Ct. 28, 41 L. Ed. 357; Sanford v. Dick, 
17 Conn. 213; Cross v. Barber, 16 R. I. 266, 
15 A. 69; Saffold v. Fellows, 221 N. Y. S. 197, 
219 App. Div. 865; Ryals v. Commissioners 
of Tattnall County, 12 Ga. App. 221, 77 S. 
E. 8,9; Foreman v. Hilton Co. (C. C. A:) 280 
F. 608, 611; In re Tengwall Co. (C. C. A.) 201 
F. 82, 84; Martin v. Hawkins (Tex. Civ. App.) 
238 S. W. 991. 


In General 


—Civil service. See that title. 


—Constructive service of process, Any form 
of service other than actual personal service; 
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notification of an action or of some proceed- 
ing therein, given to a person affected by send- 
ing it to him in the mails or causing it to be 
published in a newspaper. 


—Personal service. Personal service of a writ 
or notice is made by. delivering it to the per- 
son named, in person, Georgia Casualty Co. v. 
McClure (Tex. Civ. App.) 239 S. W. 644, 647, 
or handing him a copy and informing him of 
the nature and terms of the original, Leav- 
ing a copy at his place of abode is not per- 
sonal service. Moyer v. Cook, 12 Wis. 336. 
But where a person named in a summons is 
of unsound mind, service upon the guardian 
of such person may be deemed “personal serv- 
ice.’ Pattison v. Grand Trust & Savings Co., 
195 Ind. 313, 144 N. E. 26, 29. Some courts 
hold to the view that the mailing of a notice 
is not personal service, State ex rel. Schu- 
hart, 296 Mo. 156, 246 S. W. 196, 200, but oth- 
ers, interpreting the term as it is found in 
statutes, take a contrary view, United States 
ex rel. Proctor Mfg. Co. v. Illinois Surety Co. 
(O. C. A.) 228 F. 304, 305; Hood v. Texas Em- 
ployers’ Ins. Ass’n (Tex. Civ. App.) 260 8. 
W. 248, 245 (registered mail); Kramm v. 
Stockton Hlectric R. Co., 22 Cal. App. 787, 136 
P. 528, 527 (express). 


—Salvage service. See Salvage. 


—Secular service. Worldly employment or 
service, as contrasted with spiritual or ec- 
clesiastical. 


—Service by publication. Service of a sum- 
mons or other process upon an absent or non- 
resident defendant, by publishing the same as 
an advertisement in a designated newspaper, 
with such other efforts to give him actual no- 
tice as the particular statute may prescribe. 


—Service of an heir. An old form of Scotch 
law, fixing the right and character of an heir 
to the estate of his ancestor. Bell. 


—Service of process. The service of writs, 
summonses, rules, ete., signifies the deliver- 
ing to or leaving them with the party to whom 
or with whom they ought to be delivered or 
left; and, when they are so delivered, they 
are then said to have been served. Usually a 
copy only is served and the original is shown. 
Brown. 


—Special service. In Scotch law. That form 
of service by which the heir is served to the 
ancestor who was feudally vested in the lands. 
Bell. 


Substituted service. This term generally de- 
notes any form of service of process other 
than personal service, such as service by mail 
or by publication in a newspaper; but it is 
sometimes employed to denote service of a 
writ or notice on some person other than the 
one directly coneerned, for example, his at- 
torney of record, who has authority to repre- 
sent him or to accept service for him. 
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SERVICES FONCIERS. Fr. These are, in 
French law, the easements of English law. 
Brown. 


SERVIDUMBRE. In Spanish law. A servi- 
tude. The right and use which one man has 
in the buildings and estates of another, to 
use them for the benefit of his own. Las. Par- 
tidas, 3, 31, 1. 


SERVIENS AD CLAVAM. 
2 Mod. 58. 


SERVIENS AD LEGEM. 
practice. Serjeant at law. 


Serjeant at mace. 
In old English 


SERVIENS DOMINI REGIS. In old English 
law. King’s serjeant; a public officer, who 
acted sometimes as the sheriff's deputy, and 
had also judicial powers. Bract. fols. 145), 
150b, 330, 358. 


SERVIENS NARRATOR. A serjeant-at-law, 
q. v. 


SERVIENT. Serving; subject to a service 
or servitude. A servient estate is one which 
is burdened with a servitude. Burdine v. 
Sewell, 92 Fla. 375, 109 So. 648, 652; Saratoga 
State Waters Corporation v. Pratt, 227 N. Y. 
429, 125 N. E. 884, 838. 


SERVIENT TENEMENT. An estate in re- 
spect of which a service is owing, as the dom- 
inant tenement is that to which the service 
is due. 


SERVIENTIBUS. Certain writs touching 
servants and their masters violating the stat- 
utes made against their abuses. Reg. Orig. 
189. 


Servile est expilationis crimen; sola innocentia 
libera. 2 Inst. 573. The crime of theft is 
slavish; innocence alone is free. 


Servitia personalia sequuntur personam. 2 
Inst. 374. Personal services follow the per- 
son. 


SERVITIIS ACQUIETANDIS. A judicial 
writ for a man distrained for services to one, 
when he owes and performs them to another. 
for the acquittal of such services. Reg. Jud. 
27. 


SERVITIUM. Lat. In feudal and old Eng- 
lish law. The duty of obedience and perform- 
ance which a tenant was bound to render to 
his lord, by reason of his fee. Spelman. 


SERVITIUM FEODALE ET PRA-DIALE. 
A personal service, but due only by reason of 
lands which were held in fee. Bract. 1. 2, «. 
16. . 


SERVITIUM FORINSECUM. Forinsec, for- 
eign,.or extra service; a kind of service that 
was due to the king, over and above (foris) 
the service due to the lord. 
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Servitium, in lege Angliz, regulariter accipitur 
pro servitio quod per tenentes dominis suis 
debetur ratione feodi sul. Co. Litt. 65. Serv- 
ice, by the law of England, means the serv- 
ice which is due from the tenants to the lords, 
by reason of their fee. 


SERVITIUM INTRINSECUM. Intrainsic or 
ordinary service; the ordinary service due 
the chief lord, from tenants within the fee. 
Bract. fols. 36, 360. 


SERVITIUM LIBERUM. A service to be 
done by feudatory tenants, who were called 
“liberi homines,” and distinguished from vas- 
sals, as was their service, for they were not 
bound to any of the base services of plowing 
the lord’s land, etc., but were to find a man 
and horse, or go with the lord into the army, 
or to attend the court, ete. Cowell. 


SERVITIUM MILITARE. Knight-service; 
military service. 2 BL Comm. 62. 


SERV!ITIUM REGALE. Royal service, or the 
rights and prerogatives of manors which be- 
long to the king as lord of the same, and 
which were generally reckoned to be six, 
viz.: Power of judicature, in matters of prop- 
erty; power of life and death, in felonies and 
murder; a right to waifs and strays; as- 
sessments; minting of money; and assise of 
bread, beer, weights, and measures. Cowell. 


SERVITIUM SCUTI. 
that is, knight-service. 


SERVITIUM SOKÆ. Service of the plow; 
that is, socage. 


Service of the shield; 


SERVITOR. A serving-man; , particularly 
applied to students at Oxford, upon the foun- 
dation, who are similar to sizars at Çam- 
bridge. Wharton. 


SERVITORS OF BILLS. In old English 
practice. Servants or messengers of the mar- 
shal of the King’s bench, sent out with bills 
or writs to summon persons to that court. 
Now more commonly called “tipstaves.” 
Cowell. 


SERVITUDE. 
The Condition of being Bound to Service 
The state of a person who is subjected, vol- 
untarily or otherwise, to another person as 
his servant. Shilling v. State, 143 Miss. 709, 
109 So. 737, 739. 


Involuntary servitude. See Involuntary. 


—Penal servitude. In English criminal law, a 
punishment which consists in keeping the of- 
fender in confinement and compelling him to 
labor. ` 

A Charge or Burden 


A charge or burden resting upon one estate 
for the benefit or advantage of another; a 
species of incorporeal right derived from the 
civil law (see Servitus) and closely corre- 


sponding to the “easement” of the.common- 
law, except that “servitude” rather has re- 
lation to the burden or the estate burdened, 
while “easement” refers to the benefit or ad- 
vantage or the estate to which it, agerues, 
Seé Nellis v. Munson, 24 Hun (N. Y.) 576; 

Rowe v. Nally, 81 Md. 367, 32 A. 198;. ‘Los 
Angeles Terminal Land Co. v. Muir, 186 Gal. b 
36, 68 P. 308; Laumier v. Francis, 23 Mo. 
184; Ritger v. Parker, 8&8 Cush. (Mass.) 145, 

54 Am. Dec. 744;: Kieffer v. Imhoff, 26 Pa, 
438. 

The term “servitude,” in its original and 
popular sense, signifies the duty of service, 
or rather the condition of one who is liable 
to the performance of services. The word, 
however, in its legal sense, is applied figura- 
tively to things. When the freedom of own- 
ership in land is fettered or restricted, by 
reason of some person, other than the owner 
thereof, having some right therein, the land 
is said to “serve” such person. The restrict- 
ed condition of the ownership or the right 
which forms the subject-matter of the re- 
striction is termed a “servitude,” and the 
land so burdened with another’s right is 
termed a “servient tenement,” while the land 
belonging to the person enjoying the right is 
ealled the “dominant tenement.” The word 
“servitude” may be said to have both a posi- 
tive and a negative signification; in the for- 
mer sense denoting the restrictive right be- 
longing to the entitled party; in the latter, 
the restrictive duty entailed upon the pro- 
prietor or possessor of the servient land. 
Brown. 

Classification 


All servitudes which affect lands may be 
divided info two kinds,—personal and real, 
Personal servitudes are those attached to the 
person for whose benefit they are established, 
and terminate with his life. This kind of 
servitude is of three sorts,—usufruct, use, 
and habitation. Real servitudes, which are 
also called “predial”’ or “landed” servitudes, 
are those which the owner of an estate en- 
joys on a neighboring estate for the benefit | 
of his own estate. They are called “predial” 
or “landed” servitudes because, being estab- 
lished for the benefit of an estate; they are 
rather due to the estate than to the owner 
personally. Civ. Code La. art. 646; Stephen- 
son v. St. Louis Southwestern Ry. Co. of Tex- 
as (Tex. Civ. App.)-181 S. W. 568, 572; 
Frost-Johnson Lumber Co. v. Salling’s Heirs, 
150 La. 756, 91 So. 207, 245; Tide-Water 
Pipe Co. v. Bell, 280 Pa. 104, 124 A. 851, 354, 
40 A. L. R. 1516. 

Real servitudes are divided, in the civil 
law, into rural and urban servitudes. Rural 
servitudes are such as are established for the 
benefit of a landed estate; such, for exam- 
ple, as a right of way over the servient ten- 
ement, or of access to a spring, a coal-mine, 
a sand-pit, or a wood that is upon it. Urban 
servitudes are such as are established for the 
benefit of one building over another. (But 
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the buildings need not be in the city, as the 
name would apparently imply.) They are 
such as the right of support, or of view, or 
of drip or sewer, or the like. See Mackeld. 
Rom, Law, § 316, et seq. 

Servitudes are also classed as positive and 
negative. A positive servitude is one which 
obliges the owner of the servient estate to 
permit or suffer something to be done on his 
property by another. A negative servitude 
is one which does not bind the servient pro- 
prietor to permit something to be done upon 
his property by another, but merely restrains 
him from making a certain use of his prop- 
erty. which would impair the easement en- 
jJoyed by the dominant tenement. See Rowe 
v. Nally, 81 Md. 367, 32 A. 198. 


SERVITUS. Lat. In the civil law. Slav- 
ery; bondage; the state of service. De- 
fined as “an institution of the conventional 
law of nations, by which one person is sub- 
jected to the dominion of another, contrary 
to natural right.” Inst. 1, 3, 2. 

Also a service or servitude; an eaSement. 


SERVITUS ACTUS. The servitude or right 
of walking, riding, or driving over anothers 
ground. Inst. 2, 3, pr. A species of right of 
way. 


SERVITUS ALTIUS NON TOLLENDI. The 
servitude of not building higher. A right at- 
tached to a house, by which its proprietor 
can prevent his neighbor from building his 
own house higher. Inst. 2, 3, 4. 


SERVITUS AQUAE DUCENDA. The servi- 
tude of leading water; the right of leading 
water to one’s own premises through anoth- 
er’s land. Inst. 2, 3, pr. 


SERVITUS AQUAE EDUCENDA. The servi- 
tude of leading off water; the right of lead- 
ing off the water from one’s own onto anoth- 
er’s ground, Dig. 8, 3, 29. 


. SERVITUS AQUÆ HAURIENDA. The 
servitude or right of draining water from an- 
other’s spring or well. Inst. 2, 3, 2. 


SERVITUS CLOACÆ MITTENDÆ. The 
servitude or right of having a sewer through 
the house or ground of one’s neighbor. Dig. 
8, 1, 7. 


Servitus est constitutio jure gentium qua quis 
domino alieno contra naturam subjicitur. 
Slavery is an institution by the law of na- 
tions, by which a man is subjected to the do 
minion of another, contrary to nature. Inst. 
1, 3, 2; Co. Litt. 116. 


SERVITUS FUMI . IMMLTTENDI. The 
servitude or right of leading off smoke or va- 
por through the chimney or over the ground 
of one’s neighbor. Dig. 8, 5, 8, 5-7. 


SERVITUS ITINERIS. The servitude or 
‘privilege of walking, riding, and being car- 


- SERVITUS TIGNI 
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ried over another’s ground. Inst. 2, 3, pr. A 
species of right of way. 


SERVITUS LUMINUM. The servitude of 
lights; the right of making or having win- 
dows or other openings in a wall belonging 
to another, or in a’common wall, in order to 
obtain light for one’s building. Dig. 8, 2, 4. 


SERVITUS NE LUMINIBUS OFFICIATUR. 
A servitude not to hinder lights; the right 
of having one’s lights or windows unob- 
structed or darkened by a neighbor’s build- 
ing, ete. Inst. 2, 3, 4. 


SERVITUS NE PROSPECTUS OFFENDA- 
TUR. A servitude not to obstruct one’s 
prospect, 7. e., not to intercept the view from 
one’s house. Dig. & 2, 15. 


SERVITUS ONERIS FERENDI. The servi- 
tude of bearing weight; the right to let one’s 
building rest upon the building, wall, or pil- 
lars cf one’s neighbor. Mackeld. Rom. Law, 


§ 317. 
SERVITUS PASCENDI. ‘The servitude of 
pasturing; the right of pasturing one’s cat- 


tle on another’s ground; otherwise called 
“jus pascendi.” Inst. 2, 3, 2. 


SERVITUS PECORIS AD AQUAM ADPUL- 
SAM. A right of driving one’s cattle on a 
neighbor’s land to water. 


SERVITUS PRAEDII RUSTICI. The servi- 
tude of a rural or country estate; a rural 
servitude. Inst. 2, 3, pr., and 3. 


SERVITUS PR/EDII URBANI. 
tude of an urban or city estate; 
servitude. Inst. 2, 3, 1. 


SERVITUS PRAEDIORUM. A prædial servi- 
tude; a service, burden, or charge upon one 
estate for the benefit of another. Inst. 2, 3, 3. 


The servi- 
an urban 


SERVITUS PROJICIENDI. The „servitude 
of projecting; the right of building a projec- 
tion from one’s house in the open space be- 
longing to one’s neighbor, Dig. 8, 2, 2. 


SERVITUS PROSPECTUS. A right of pros- 
pect. This may be either to give one a free 
prospect over his neighbor’s land or to pre- 
vent a neighbor from having a prospect over 
one’s own land. Dig. 8, 2,15; Domat, 1, 1, 6. 


SERVITUS STILLICIDH. The right of 
drip; the right of having the water drip 
from the eaves of one’s house upon the house 
or ground of one’s neighbor. Inst. 2, 3, 1, 4; 
Dig. 8, 2, 2. . 


IMMITTENDI. The 
servitude of letting in a beam; the right of 
inserting beams in a neighbor’s wall. Inst. 
2, 3, 1,4; Dig. 8, 2, 2. 


SERVITUS VIE. The servitude or right of 
way; the right of walking, riding, and driv- 
ing over another’s land. Inst. 2, 8, pr. 
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SERVUS. Lat. In the civil and old English 
law. A slave; a bondman. Inst. 1, 3, pr.; 
Bract. fol. 40. ; 


SESS. In English law. A tax, rate, or as- 
sessment. 


SESSIO. Lat. In old English law. A sit- 
ting; a session. Sessio paramenti, the sit- 
ting of parliament. Cowell. 


SESSION. The sitting of a court, Legisla- 
ture, council, commission, etc., for the trans- 
action of its proper business. Hence, the pe- 
riod of time, within any one day, during 
which such body is assembled in form, and 
engaged in the transaction of business, or, in 
a more extended sense, the whole space of 
` time from its first assembling to its proroga- 
tion or adjournment sine die. Ralls v. Wy- 
and, 40 OKL 323, 138 P. 158, 162. 


Synonyms 


Strictly speaking, the word “session,” as 
‘applied to a court of justice, is not synony- 
mous with the word “term.” The “session” 
of a court is the time during which it actual- 
ly sits for the transaction of judicial busi- 
ness, and hence terminates each day with the 
rising of the court. A “term” of court is the 
period fixed by law, usually embracing many 
days or weeks, during which it shali be open 
for the transaction of judicial business and 
during which it may hold sessions from day 
to day. But this distinction is not always 
observed, many authorities using the two 
words interchangeably. See Lipari v. State, 
19 Tex. App. 483; Stefani v. State, 124 Ind. 
3, 24 N. E. 254; Mansfield v. Mutual Ben. L. 
Ins. Co., 63 Coun. 579, 29 A. 187; 
Brammer, 145 Ind. 605, 44 N. EB. 688; Cresap 
v. Cresap, 54 W. Va. 581, 46 8. E. 582; U. S. 
v. Dietrich (C. ©.) 126 F. 660; Wood Oil Co. 
v. Commonwealth, 198 Ky. 196, 244 S. W. 
429, 481; Application of Moriarity, 44 Nev. 
164, 191 P. 360, 861; Lewis County Pub. Co. 
v. Lewis County Court, 75 W. Va. 305, 83 8. 
E. 9938, 995; Curry v. McCaffery, 47 Mont. 
191, 181 P. 673, 675; Muse v. Harris, 122 Okl. 
250, 254 P. 72, 73; State v. City of Victoria, 
97 Kan. 638, 156 P. 705, 708; Nation v. Save- 
ly, 127 Okl. 117, 260 P. 32, 35. 


In General 


-—Court of session. The supreme civil court 
of Scotland, instituted A. D. 1532, consisting 
of thirteen (formerly fifteen) judges, viz., the 
lord president, the lord justice clerk, and 
eleven ordinary lords. 


—General sessions. A court of record, in Eng- 
land, held by two or more justices of the 
peace, for the execution of the authority giv- 
eu them by the commission of the peace and 
certain statutes. General sessions held at 
certain times in the four quarters of the year 
pursuant to St. 2 Hen. V. are properly called 
“quarter sessions,’ (q. v.,) but intermediate 
general sessions may also be held. Sweet. 


Heim v.. 


BET 


—Great session of Wales. A court which was 
abolished by St. 1 Wm. IV. c. 70. The pro- 
ceedings now issue out of the courts at West- 
minster, and two of the judges of the supe- 
rior courts hold the circuits in Wales and 
Cheshire, as in other English counties. 
Wharton. 


—Joint session. In parliamentary practice, a 
meeting together and commingling of the two 
houses of a legislative body, sitting and act- 
ing together as one body, instead of separate- 
ly in their respective houses, Snow v. Hud- . 
son, 56 Kan. 378, 43 P, 262. 


—Petty sessions. In English law. A special 
or petty session is sometimes kept in corpo- 
rations and counties at large by a few jus- 
tices, for dispatching smaller business in the 
neighborhood between the times of the gen- 
eral sessions; as for licensing alehouses, 
passing the accounts of the parish officers, 
ete. Brown. 


Quarter sessions, See that title. 


—Regular session. An ordinary, general, or 
stated session, (as of a legislative body,) as 
distinguished fron a special or extra session. 


—Session laws. The name commonly given to 
the body of laws enacted by a state Legisla- 
ture at one of its annual or biennial sessions. 
So called to distinguish them from the “com- 
piled laws” or “revised statutes” of the state. 


—Session of the peace, in English law, is a sit- 
ting of justices of the peace for the exercise 
of their powers. There are four kinds,— 
petty, special, quarter, and general sessions. 


—Sessional orders. Certain resolutions which 
are agreed to by both houses at the com- 
mencement of every session of the English 
parliament, and have relation to the business 
and convenience thereof; but they are not 
intended to continue in force beyond the- ses- 
sion in which they are adopted. They are 
principally of use as directing the order of 
busiucss. Brown. 


—Sessions. A sitting of justices in court up 
on their commission, or by virtue of their ap- 
pointment, and most commonly for the trial 
of criminal cases. The title of several courts 
in England and the United States,. chiefly 
those of criminal jurisdiction. Burrill. i 


—Special sessions. In English law. A meet- 
ing of two or more justices of the peace held 
for a special purpose, (such as the licensing 
of alehouses,) either as required by statute 
or when specially convoked, which can only 
be convened after notice to all the other mag- 
istrates of the division, to give them an op- 
portunity of attending. Stone, J. Pr. 52,55. 


SET. This word appears to be nearly synon- 
ymous with “lease.” A lease of mines is fre- 
quently termed a “mining set.” Brown. 


SET ASIDE 


SET ASIDE. To set aside a judgment, de- 
cree, award, or any proceedings is to cancel, 
annul, or revoke them at the instance of 2 
party unjustly or irregularly affected by 
them. State v. Primm, 61.Mo. 171; Brandt 
v. Brandt, 40 Or. 477, 67 P. 508. 


SET DOWN. To set down a cause for trial 
or hearing at a given term is to enter its ti- 
tle in the calendar, list, or docket of causes 
which are to be brought on at that term. 


SET OF EXCHANGE. In mercantile law. 
Foreign bills are usually drawn in duplicate 
or triplicate, the several parts being called re- 
spectively “first of exchange,” “second of ex- 
change,” etc., and these parts together con- 
stitute a “set of exchange.” Any one of 
them being paid, the others become void. 


SET-OFF. A counter-claim or cross-de- 
mand; a claim or demand which the defend- 
ant in an action sets off against the claim 
of the plaintiff, as being his due, whereby he 
may extinguish the plaintiff's demand, either 
in whole or in part, according to the amount 
of the set-off. See In re Globe Ins. Co., 2 
Edw. Ch. (N. Y.) 627; Sherman v. Hale, 76 
Iowa, 383, 41 N. W. 48; Naylor v. Smith, 63 
N. J. Law, 596, 44 A. 649; Hurdle v. Han- 
ner, 50 N. ©. 360; Wills v. Browning, 96 
Ind. 149; Imperial Elevator Co. v. Hartford 
Accident & Indemnity Co., 163 Minn. 481, 204 
N. W. 581, 532, 42 A. L. R. 559; Southern 
Telephone Co. v. Banks, 108 Ark. 288, 158 S. 
wW. 158, 160; First Nat. Bank v. Thompson, 
41 Okl. 88, 187 P. 668, 670; Monongahela 
Tie & Lumber Co. v. Flannigan, 77 W. Va. 
162, 87 S. E. 161, 162; King v. Davis, 190 
N. C. 737, 180 8. E. 707, 710; Drovers’ State 
Bank v. Elliott, 97 Kan. 64, 154 P. 255, 256; 
Ruby v. Baker, 106 Kan. 855, 190 P. 6, 7, 10 
A. L. R. 1247; Mack v. Hugger Bros. Const. 
Co., 153 Tenn. 260, 283 5. W. 448, 449, 46 A. 
L. R. 389;-Merry Realty Co. v. Shamokin & 
Hollis Real Estate Co., 186 App. Div. 5388, 
174 N. X. S. 627, 630; Luther v. Mathis, 211 
Ill. App. 596, 601; Emerson-Brantingham Co. 
v. Brennan, 35 N. D. 94, 159 N. W. 710, 7138; 
Marconi Wireless Telegraph Co. of America 
v. National Electric Signaling Co. (D. C.) 206 
F. 295, 299; Terry Steam Turbine Co. v. B. 
_F, Sturtevant Co. (D. ©.) 204 F. 103, 104; 
Dameron y. Carpenter, 190 N. C. 595, 130 S. 
E. 328, 329; Dexter-Portland Cement Co. v. 
Acme Supply Co., 147 Va. 758, 133 S. E. 788, 
. 790; Stern v. Sunset Road Oil Co., 47 Cal. 
App. 334, 190 P. 651, 655; Smith v. Hurt 
(Mo. App.) 208 S. W. 625; National Bank of 
Suffolk v. Winslow, 198 N. C. 470, 187 8. E. 
820, 322; Wollan v. McKay, 24 Idaho, 691, 
185. P. 832, 837. 

Set-off is a defense which goes not to the 
justice of the plaintiffs demand, but sets up 
-a demand against the plaintiff to counter- 
balance his in whole or in part. Code Ga. 
1882, § 2899 (Civ. Code 1910, .§ 4839)... - 
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For the distinction between set-off and re- 
coupment, see Recoupment.* 


“Set-off” differs from a “lien,” inasmuch as the 
former belongs exclusively to the remedy, and is 
merely a right to insist, if the party think proper 
to do so, when sued by his creditor on a counter- 
demand, which can only be enforced through the 
medium of judicial proceedings; while the latter 
is, in effect, a substitute for a suit. 2 Op, Attys. 
Gen. 677. 


SET OUT. In pleading. To recite or nar- 
rate facts or circumstances; to allege or 
aver; to describe or to incorporate; as, to 
set out a deed or contract. First Nat. Bank 
v. Engelbercht, 58 Neb. 639, 79 N. W. 556; U. 
S. v. Watkins, 28 Fed. Cas. 486; Powder Val- 
ley State Bank v. Hudelson, 74 Or. 191, 144 
P. 494, 497. 


SET UP. To bring forward or allege, as 
something relied upon or deemed sufficient; 
to propose or interpose, by way of defense, 
explanation, or justification; as, to set up 
the statute of limitations, 7. e., offer and rely 
upon it as a defense to a claim. 


SETI. As used in mining laws, lease. 
Brown. 
SETTER. In Scotch law. The granter of a 


tack or lease. 1 Forb. Inst, pt. 2, p. 153, 


SETTLE. To adjust, ascertain, or liquidate; 
to pay. Parties are said to setile an account 
when they go over its items and ascertain 
and agree upon the balance due from one to 
the other. And, when the party indebted 
pays such balance, he is also said to settle it. 
Auzerais v. Naglee, 74 Cal. 60, 15 P. 3871; 
Jackson v. Ely, 57 Ohio St. 450, 49 N. E. 792; 
People v. Green, 5 Daly (N. XY.) 201; Lynch 
v. Nugent, 80 Iowa, 422, 46 N. W. 61; Jeff 
Davis County v. Davis (Tex. Civ. App.) 192 
S. W. 291, 295; Gilna v. Barker, 78 Mont. 
357, 254 P. 174, 177; National Surety Co. v. 
Johnson, 115 Or, 624, 239 P. 538, 540; M. 
Zimmerman Co. v. Goldberg, 69 Pa. Super. 
Ct. 254, 255; State Bank of Stratford v. 
Young, 159 Iowa, 375, 140 N. W. 376, 380. 

The meaning of the word “settle” depends 
on the context in which it is used and upon 
the subject-matter and the circumstances 
surrounding its use. Williams v. Marine 
Bank of Norfolk, 182 Va. 379, 111 S. E. 94, 
95; Setzer v. Moore, 202 Cal. 333, 260 P. 550, 
552. 

To settle property is to limit it, or the in- 
come of it, to several persons in succession, 
so that the person for the time being in the 
possession or enjoyment of it has no power 
to deprive the others of their right of future 
enjoyment. Sweet. 

To settle a document is to make it right in 
form and in substance. Documents of diffi- 
culty or complexity, such as mining leases, 
settlements by will or deed, partnership 


-agreements, etc, are generally settled by 


counsel. Id, ; ; . 
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The term “settle” is also applied to pau- 
pers. 


—Settle up. A term, colloquial rather than 
legal, which is applied to the final collection, 
adjustment, and distribution of the estate of 
a decedent, a bankrupt, or an insolvent cor- 
poration. It includes the processes of col- 
lecting the property, paying debts and charg- 
es, and turning over the balance to those en- 
titled to receive it. 

In an instrument executed in compliance 
with the statute of wills, appointing an execu- 
tor to “settle up” all property, both personal 
and real, and making the granddaughters of 
testatrix each equal heirs with her own chil- 
dren, the words “settle up” are used in the 
sense of “divide up.” Moon v. Stewart, 87 
Ohio St. 349, 101 N. E. 344, 347, 45 L. R. A, (N. 
S.) 48, Ann, Cas, 1914A, 104. 


—Settled estate. See Estate. 


—Settling a bill of exceptions. When the bill 
of exceptions prepared for an appeal is not 
accepted as correct by the respondent, it is 
settled (i. e. adjusted and finally made con- 
formable to the truth) by being taken be- 
fore the judge who presided at the trial, 
and by him put into a form agreeing with 
his minutes and his recollection. See Rail- 
road Co. v. Cone, 37 Kan, 567, 15 P. 499; 
In re Prout’s Estate (Sur.) 11 N. Y. Supp. 
160; ‘State v. Ayers, 52 Mont. 62, 155 P. 276, 
277; State v. Wilson, 43 Okl. 112, 141 P.-426, 
428; Schaefer v. Whitson, 31 N. M. 96, 241 P. 
31, 34; Bryant v. Mundorf, 189 Iowa, 882, 179 
N. W. 125, 127; Green v. Commonwealth, 181 
Ky. 258, 204 S. W. 82, 83. 


—Settting day. The day on which transac- 
tions for the “account” are made up on the 
English stock-exchange. In consols they are 
monthly; in other investments, twice in the 
month. 


—Settling interrogatories, The determination 
by the court of objections to interrogatories 
and cross-interrogatories prepared to be used 
in taking a deposition, 


—Settling issues. In English practice. Ar- 
ranging or determining the form of the 
issues in a cause. “Where, in any action, it 
appears to the judge that the statement of 
claim or defense or reply does not sufficiently 
disclose the issues of fact between the parties, 
he may direct the parties to prepare issues; 
and such issues shall, if the parties differ, be 
settled by the judge.” Judicature Act 1875, 
schedule, art. 19. 


SETTLEMENT, 


In Conveyancing 
A disposition of property by deed, usually 
through the medium of a trustee, by which 
its enjoyment is limited to several persons 
in succession, as a wife, children, or other 
relatives, i 


SETTLEMENT 


` In Contracts 


Adjustment or liquidation of mutual act- 
counts; the act by which parties who have 
been dealing together arrange their accounts 
and strike a balance. Also full and final pay- 
ment or discharge of an account. Wolf Ho- 
tel Co. v. Parker, 87 Ind. App. 333, 158 N. E. 
294, 298; First Nat. Bank v. Pray, 86 Cal 
App. 484, 260 P. 933, 937; Northwest Hay 
Ass'n v. Hanson, 185 Wash. 47, 236 P, 561, 
562; Roniger v. McIntosh, 91 Kan. 368, 137 
P. 792; Taylor v. Freedman, 103 N. J. Law, 
403, 135 A. 867; Bauer v. National Union 
Fire Ins. Co. of Pittsburgh, Pa., 51 N. D. 1, 
198 N. W. 546, 550; Michael v. Donohoe, 86 
W. Va. 34, 102 S, E. 803, 805. 


In Poor Laws 


The term signifies a right acquired by a per- 
son, by continued residence for a given length 
of time in a town or district, to claim aid or 
relief under the poor-laws in case of his he- 
coming a pauper. See Westfield v. Coventry, 
71 Vt. 175, 44 A. 66; Jefferson v. Washing- 
ton, 19 Me. 300; Jackson County v. Hillsdale 
County, 124 Mich. 17, 88 N. W. 408; In re 
Leslie, 166 Minn. 180, 207 N. W. 323, 324; 
Delaware, L. & W. R. Co. v. Petrowsky (C. 
C. A.) 250 F. 554, 560, certiorari denied 247 
U. 8S. 508, 38 S. Ct. 427, 62 L. Ed. 1241. 


In Probate Practice 


The settlement of an estate consists in its 
administration by the executor or adminis- 
trator carried so far that all debts and lega- 
cies have been paid and the individual shares 
of distributees in the corpus of the estate, 
or the residuary portion, as the case may be, 
definitely ascertained. and determined, and 
accounts filed and passed, so that nothing re- 
mains but to make final distribution. See Cal- 
kins v. Smith, 41 Mich. 409, 1 N. W. 1048; 
Forbes v. Harrington, 171 Mass. 386, 50 N. E. 
641; Appeal of Mathews, 72 Conn. 555, 45 A. 
170; Pearce v. Pearce, 199 Ala, 491, 74 So. 
952, 957. 


in Public Transactions and Accounts 


Administrative determination of the 
amount due. Illinois Surety Co. v. U. S., 240 
U. 8. 214, 36 S. Ct. 321, 323, 60 L. Hd. 609; U. 
8S. Fidelity & Guaranty Co. v. U. S., to Use of 
Smoot, 298 F. 365, 367, 54 App. D. C. 342; 
American Bonding Co. of Baltimore v. U. §. 
(C. C. A.) 233 F. 364, 367; Utah Const. Co. v. 
St. Louis Construction & Equipment Co. (D. 
C.) 254 F. 321, 330; U. S. v. Cash (C. C. A.) 293 
F. 584, 585. Final settlement has the same 
meaning. United States v. Robinson (C. ©. A.) 
214 F. 38, 39; Ilinois Surety Co. v. United 
States, 240 U. S. 214, 36 S. Ct. 321, 60 L. Ed. 
609; American Bonding Co. of Baltimore v. 
United States (C. ©. A.) 233 F. 364, 365; Arn- 
old v. U. S. (C. C. A.) 280 F. 338, 341; Utah 
Const. Co. v. St. Louis Construction & Equip- 
ment Co. (D. C) 254 F. 321, 330; United 


SETTLEMENT 


States v. Bailey (D. C.) 207 F. 782, 783; U. 
S. v. Arnold (D. C.) 268 F. 180, 186; Man- 
del v. U. S. (C. C. A.) 4 F.(2d) 629, 680; U. 
8. v. Columbus Circle Const. Corporation 
(D. C) 284 F. 155, 156; United States v. 
Massachusetts Bonding & Ins. Co. (D. ©.) 
215 F. 241; Southern Surety Co. v. Western 
Pipe & Steel Co. of California (0. ©. A.) 16 
F.(2d) 456, 457; Antrim Lumber Co. v. Han- 
nan (C. C. A.) 18 F.(2d) 548, 549; U. S. to 
Use of Stallings v. Starr (C. ©. A.) 20 F.2d) 
803, 808; Ilinois Surety Co. v. United States 
(C. C. A.) 215 F. 334, 336; United States v. 
Title Guaranty & Surety Co. (©. C. A.) 254 
F. 958, 959; U. S. v. George F. Pawling & 
Co. (C. ©. A.) 297 F. 65, 68. 


: In General 


—Act of settlement. The statute 12 & 18 
Wm. III. c. 2, by which the crown of Eng- 
land was limited to the house of Hanover, 
and some new provisions were added at the 
same time for the better securing the re- 
ligion, laws, and liberties. 


—DBeed of settlement. A deed made for the 
purpose of settling property, i. e., arranging 
the mode and extent of the enjoyment there- 
of. The party who settles property is called 
the “settlor ;” and usually his wife and chil- 
dren or his creditors or his near relations 
are the beneficiaries taking interests under 
the settlement. Brown. 


—Equity of settlement. The equitable right 
of a wife, when her husband sues in equity 
for the reduction of her equitable estate to. 
hisown possession; to have the whole or a 
portion of such estate settled upon herself 
and her children. Also a similar right now 
recognized by the equity courts as directly 
to be asserted against the husband. Also 
called the ‘“wife’s equity.” 


—Final settlement.. This term, as applied to 
the administration of an estate, is usually 
understood to have reference to the order of 
court approving the account which closes the 
business of the estate, and which finally dis- 
charges the executor or administrator from 
the duties of his trust. Roberts v. Spencer, 
112 Ind. 85, 13 N. E. 129; Sims v. Waters, 
65 Ala. 445. 


—Strict settiement. This phrase was former- 
ly used to denote a settlement whereby land 
was limited to a parent for life, and after his 
death to his first and other sons or children 
in tail, with trustees interposed to preserve 
contingent remainders. 1 Steph, Comm. 382, 
333. In England, a settlement to the use 
of the settlor for life, and after his death to 
the use that his widow may receive a rent 
charge (or jointure), subject to these life 
interests, to trustees for a long term of years 
in trust to raise by mortgage on the term a 
sum of money for the portions for his young- 
er-children, and subject thereto to the use of 
his first and..other sons successively and the 
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heirs male of their bodies, with the ultimate 
remainder in default of issue to the settlor 
in fee simple. f 


—Voluntary settlement. A settlement of prop- 
erty upon a wife or other beneficiary, made 
gratuitously or without valuable considera- 
tion. 


SETTLER. A person who, for the purpose 
of acquiring a pre-emption right, has gone 
upon the land in question, and is actually 
resident there. See Hume v. Gracy, 86 Tex. 
671, 27 S. W. 584; Davis v. Young, 2 Dana 
(Ky.) 299; McIntyre v. Sherwood, 82 Cal. 
189, 22 P. 937. 


SETTLOR. The grantor or donor in a deed 
of settlement, 


SEVER. ‘To separate. When two joint de- 
fendants separate in the action, each plead- 
ing separately his own plea and relying upon 
a separate defense, they are said to sever. 


SEVERABLE. Admitting of severance or 
separation, capable of being divided; sepa- 
rable; capable of being severed from other 
things to which it was joined, and yet main- 
taining a complete and independent existence. 
Huntington & Finke Co. v. Lake Erie Lum- 
ber & Supply Co., 109 Ohio St. 488, 143 N. 
E. 132, 185; Regent Waist Co. v. O. J. Marri- 
son Department Store Co., 88 W. Va. 303, 
106 8. E. 712, 714; Kahn v. Orenstein, 12 
Del. Ch. 344, 114 A. 165, 167; State ex rel. 
‘Dolman v. Dickey, 288 Mo. 92, 231 S. W. 582, 
585; Lawson v. Muse, 180 Mo. App. 35, 165 
S. W. 396, 397. 


SEVERAL. Separate; individual; inde- 
pendent; severable. In this sense the word 
is distinguished from “joint.” Also exclu- 
sive; individual; appropriated. In this 
sense it is opposed to “common.” Lawson 
v. Muse, 180 Mo. App. 35, 165 S$. W. 396, 
397; Dickson v. Yates, 194 Iowa, 910, 188 
N. W. 948, 950, 27 A. L. R. 533; City of 
Momence v. Kirby, 315 Ill. 188, 146 N. E. 
142; Townsend v. Roof, 210 Mo. App. 293, 
237 S. W. 189, 190; L. L. Satler Lumber Co. 
v. Exler, 289 Pa. 135, 86 A. 798, 798. 


SEVERAL ACTIONS. Where a separate and 
distinct action is brought against each of two- 
or more persons who are all liable to the. 
plaintiff in respect to the same subject-mat- 
ter, the actions are said to be “several.” If 


‘all the persons are joined as defendants in 


oue and the same action, it is called a “joint” 


‘action. 


SEVERAL INHERITANCE. ‘An inheritance 
conveyed so as to descend to two persons 
severally, by moieties, ete. 


SEVERAL ISSUES. This occurs where. 
there is more than one issue involved in a 
ease, 3 Steph. Comm. 560, 

As to several “Counts,” “Covenant,” “De- 
mise,” “Fishery,” “Tail,” and “Tenancy,” see 


those titles, 
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SEVERALLY. Distinctly, separately, apart 
from others. State Nat. Bk. v. Reilly, 124 
Ill. 471, 14 N. E. 657. When applied to a 
number of persons the expression severally 
liable usually implies that each one is liable 
alone. Pruyn v. Black, 21 N, ¥. 301. 


SEVERALTY. A state of separation. An 
. estate in severaity is one that is held by a 
person in his own right only, without any 
other person being joined or connected with 
him, in point of interest, during his estate 
therein. 2 Bl. Comm, 179. 

The term “severalty” is especially applied, 
in England, to the case of adjoining meadows 
undivided from each other, but belonging, 
either permanently or in what are called 
“shifting severalties,” to separate owners, 
and held in severalty until the crops have 
been carried, when the whole is thrown open 
as pasture for the cattle of all the owners, 
and in some cases for the cattle of other 
persons as well; each owner is called a “sev- 
eralty owner,” and his rights of pasture are 
called “severalty rights,” as opposed. to the 
rights of persons not owners. Cooke, Incl. 
Acts, 47, 1637. 


SEVERALTY, ESTATE IN. An estate which 
is held by the tenant in his own right only, 
without any other being joined or connected 
with him in point of interest during the con- 
tinuance of his estate. 2 Bl. Com. 179. 


SEVERANCE. 
In Pleading 


Separation; division. The separation by 
defendants in their pleas; the adoption, by 
several defendants, of separate pleas, instead 
of joining in the same plea. Steph. Pl. 257. 


In Estates 


The destruction of any one of the unities 
of a joint tenancy. It is so called because 
the estate is no longer a joint tenancy, but 
is severed. 

The word “severance” is also used to sig- 
nify the cutting of the crops, such as corn, 
grass, etc., or the separating of anything from 
the realty. Brown. 


SEVERE. Within the meaning of a life in- 
surance policy, severe itiness means such an 
illness as has, or ordinarily does have, a per- 
manent, detrimental effect upon the physical 
system. Boos v. Life Ins. Co., 64 N. Y. 236; 
Pickens v. Security Ben. Ass’n, 117 Kan. 475, 
231 P. 1016, 1019, 40 A, L. R. 654. 


SEWAGE SYSTEM. A system of sewers for 
the drainage of foul waters of a community. 
Pioneer Real Estate Co. v. City of Portland, 
119 Or. 1, 247 P. 319, 321. 


SEWARD, or SEAWARD. One who guards >: 


the sea-coast; custos maris. 


SEWER. A fresh-water trench or little riv- 
er, encompassed with banks on both sides, 


SEXHINDENT 


to drain off surplus water into the sea. Cow- 
ell. Properly, a trench artificially made for 
the purpose of carrying water into the sea, 
(or a river or pond.) Crabb, Real Prop. § 
118; Bennett v. New Bedford, 110 Mass, 433. 

In its modern and more usual sense, an 
artificial (usually under-ground or covered) ` 
channel used for the drainage of two or more 
separate buildings. See Valparaiso v. Parker, 
148 Ind. 379, 47 N. E. 330; Fuchs v. BŁ 
Louis, 167 Mo. 620, 67 S. W. 610, 57 L. R. 
A. 136; State Board of Health v. Jersey 
City, 55 N. J. Eq. 116, 35 A. 835; Aldrich 
v. Paine, 106 Iowa, 461, 76 N. W. 812. 


In this sense the term is opposed to “drain,” which 
is a channel used for carrying off the drainage of 
one building or set of buildings in one curtilage. 
Sweet. See, also, [1894] 1 Q. B. 233. 

“Sewers” differ from “drains” only in that the 
former are in cities, and generally covered over, 
while the latter are in rural communities, and open. 
Pioneer Real Estate Co. v. City of Portland, 247 P. 
319, 321, 119 Or. 1. See, also, Barton v. Drainage 
Dist. No. 30, 294 S. W. 418, 419, 174 Ark. 173. 


Commissioners of Sewers 


In English law. The court of commission- 
ers of sewers is a temporary tribunal erect- 
ed by virtue of a commission under the great 
seal. Its jurisdiction is to overlook the re- 
pairs of sea-banks and sea-walls, and the 
cleansing of public rivers, streams, ditches, 
and other conduits whereby any waters are 
carried off, and is confined to such county or 
particular district as the commission express- 
ly names. Brown. . 


Public Sewer 


One which serves the public and connects 
with and receives the discharges from dis- 
trict sewers. Rush v. Grandy, 66 Mont. 222, 
213 F, 242, 243. See, also, Williams v. Hybsk- 
mani (Mo. App.) 247 S. W. 203, 206; Schwabe 
v. Moore, 187 Mo. App. 74, 172 S. W. 1157, 
1159. 

Sewer Outlet 


As used in a statute, that portion of a 
sewer which serves no other purpose than 
to connect the sewer system with the point 
of discharge. Mogaard v. Robinson, 48 N. D. 
859, 187 N. W. 142, 143. 


Trunk Sewer 


One which bears the same relation to a 
system of sewers: that the trunk of a tree 
bears to its branches. Rush v. Grandy, 66 
Mont. 222, 213 P. 242, 243. 


SEX. The sum of the peculiarities of struc- 
ture and function that distinguish a male 
from a female organism; the character of 
being male or female. Webster, Dict: 


SEXAGESIMA SUNDAY. In ecclesiastical 
law. The second Sunday before Lent, being 
about the sixtieth day before Haster. 


SEXHINDENI. In Saxon law. The middle 
thanes, valued at 600s. 


SEXTANS 


SEXTANS. Lat. In Roman law. A sub- 
division of the as, containing two uncie; the 
proportion of two-twelfths, or one-sixth. 2 
Bl. Comm. 462, note. 


SEXTARY. In old records. An ancient meas- 
ure of liquids, and of dry commodities; a 
quarter or seam. Spelman. 


SEXTERY LANDS. Lands given to a church 
or religious house for maintenance of a sex- 
ton or sacristan. Cowell. 


SEXTON. An attendant or care-taker in a 
church building, usually with care of the at- 
tached burying ground. 


SEXTUS DECRETALIUM. Lat. The sixth 
(book) of the decretals; the sext, or sixth de- 
cretal. So called because appended, in the 
body of the canon law, to the five books of the 
decretals of Gregory IX.; it consists of a col- 
lection of supplementary decretals, and was 
published A. D. 1298. Butl. Hor. Jur. 172; 
1 Bl. Comm. 82. 


SEXUAL DISEASES. Synonymous with ve- 
nereal diseases. State v. Hollinshead, 77 Or. 
473, 151 P. 710, 711. 


SEXUAL INSTINCT, INVERSION AND 
PERVERSION OF. See Insanity; Pederas- 
ty; Sodomy. 


SEXUAL INTERCOURSE. Carnal copula- 
tion of male and female, implying actual pen- 
etration of the organs of the latter. State 
v. Frazier, 54 Kan. 719, 39 P. 822; People v. 
Marino, 33 Cal. App. 448, 165 P. 564, 565; 
Williams v. State, 92 Fla. 125, 109 So. 305, 
306. 


SHACK. In English law. The straying and 
escaping of cattle out of the lands of their 
owners into other uninclosed land; an inter- 
commoning of cattle. 2 H. Bl. 416. 

It sometimes happens that a number of ad- 
jacent fields, though held in severalty, i. e., 
by separate owners, and cultivated separate- 
ly, are, after the crop on each parcel has been 
earried in, thrown open as pasture to the 
cattle of all the owners. “Arable lands cul- 
tivated on this plan are called ‘shack fields,’ 
and the right of each owner of a part to feed 
eattle over the whole during the autumn and 
winter is known in law as ‘common of shack,’ 
a right which is distinct in its nature from 
common because of vicinage, though some- 
times said to be nearly identical with it.” El- 
ton, Commons, 30; Sweet. 


SHAFT. An opening in the ground or in 
structures. Franklin v. Webber, 93 Or. 151, 
182 P. 819, 820. 


SHALL. As used in statutes, contracts, or the 
like, this word is generally imperative or man- 
datory. 
E. 906, 907; MeDunn v. Roundy, 191 Iowa, 
976, 181 N. W. 458, 454; Bay State St.. Ry. 
Co. v. City of Woburn, 232 Mass. 201, 122 N. 


State v. Meeker, 182 Ind. 240, 105 N.° 
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E. 268; Ladies of the Maccabees v. Hand, 235 
Mich, 459, 209 N. W. 581, 583; State ex rel. 
Stevens v. Wurdeman, 295 Mo. 566, 246 S. W. 
189, 194; State v. Dilworth, 80 Mont. 102, 258 
P. 246, 248; Eddy v. State Board of Embalm- 
ers, 40 Nev. 329, 163 P. 245, 246; People v. 
Allied Architects’ Ass’n of Los Angeles, 201 
Cal. 428, 257 P. 511, 514; People v. Gowasky, 
244 N. Y. 451, 155 N. E. 737, 742, 58 A. L, R. 
9; Davis v. Board of Education of Beaufort 
County, 186 N. C. 227, 119 S. B. 372, 374; State 
v. Klingler, 114 Ohio St. 212, 151 N. E. 47, 48; 
Ash v. Chas. F, Noble Oil & Gas Co., 96 OKI. 
211, 223 P. 175, 179; Noecker v. Woods, 259 
Pa. 160, 102 A. 507, 509; State v. Reeves, 112 
S. C. 383, 99 S. E. 841, 842; Johnson v. Baker, 
149 Tenn. 613, 259 S. W. 909, 910; Mitchell v. 
Hancock (Tex. Civ. App.) 196 S. W. 694, 700; 
McLaren v. State, 82 Tex. Cr. R. 449, 199 S. 
W. 811, 812; U. S. ex rel. Arcara v. Flynn (D. 
C.) 11 F.(2d) 899, 900; U. S. v. Two Hundred 
and Sixty-Seven Twenty-Dollar Gold Pieces 
(D. C.) 255 F, 217, 218; Baer v. Gore, 79 W. 
Va. 50, 90 S. E. 530, 581, L. R. A. 1917B, 723. 
But it may be construed as merely permissive 
or directory, (as equivalent to “may,”) to car- 
ry out the legislative intention and in cases 
where no right or benefit to any one depends 
on its being taken in the imperative sense, 
and where no public or private right is im- 
paired by its interpretation in the other sense. 
See Wheeler v. Chicago, 24 Ill. 105, 76 Am. 
Dec. 736; People v. Chicago Sanitary Dist., 
184 Ill. 597, 56 N. E. 953; Madison v. Daley 
(C. C.) 58 F. 753; Cake v. City of Los Angeles, 
164 Cal. 705, 180 P. 723, 725; City of Colorado 
Springs v. Street, 81 Colo. 181, 254 P. 440, 
441; Civil Township of Hudson v. Smith, 182 
Ind. 260, 106 N. E. 359, 360; City of Des 
Moines v. Manhattan Oil Co., 193 Iowa, 1096, 
188 N. W. 921, 23 A. L. R. 1822; Elless v. State 
Bank of Rantoul, 108 Kan. 403, 199 P. 875, 
877; Horning v. Fiscal Court of Caldwell 
County, 187 Ky. 87, 218 S. W. 989, 992; Town 
of Milton v. Cook, 244 Mass. 93, 138 N. E. 589, 
590; Grimsrud v. Johnson, 162 Minn. 98, 202 
N. W. 72, 73; Jones v. St. Louis-San Fran- 
cisco Ry. Co. (Mo. Sup.) 253 S. W. 737, 739; 
Reed v. Wellman, 110 Neb. 166, 193 N. W. 261, 
262; Sheldon v. Sheldon, 100 N. J. Eq. 24, 134 
A. 904, 905; Munro v. State, 223 N. Y. 208, 
119 N. E. 444, 445; State v. Barnell, 109 Ohio 
St. 246, 142 N. E. 611, 614; Commonwealth v. 
Powell, 249 Pa. 144, 94 A. 746, 747; Walker 
v. Hirsch Cooperage Co. (Tex. Com. App.) 236 
S. W. 710, 712; Spaulding & Kimball v. Ætna 
Chemical Co., 98 Vt. 169, 126 A. 588, 589. Al- 
so, as against the government, it is to be con- 
strued as “may,” unless a contrary intention 
is manifest. Cairo & Fulton R. Co. v. Hecht, 
95 U. S. 170, 24 L. Ed. 423. 

Although the word usually denotes an obli- 
gation, it also implies an element of futurity. 
State v. Griffin, 85 N. J. Law, 618, 90 A. 259, 
260; Cunningham v. Long, 125 Me. 494, 135 
A. 198, 200; Hemsley v. McKim, 119 Md. 431, 
87 A.-506, 511; Albright. v. Van Voorhis (N. 
J. Ch.) 104 A, 27, 29. 
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SHAM. False ;—said of a pleading., Germo- 
fert Mfg. Co. v. Castles, 97 S. C. 389, 81 S. E. 
665, 666; Segerstrom v. Holland Piano Mfg. 
Co., 160 Minn. 95, 199 N. W. 897, 898. A sham 
pleading is therefore one good in form, but 
false in fact. Bollen v. Woodhams, 68 Colo. 
322, 190 P. 427. 

For sham “Answer,” “Plea,” and “Reply,” 
see those titles. 


SHANGHAI. To drug, intoxicate, or render 
insensible and ship as a sailor,—usually to 
secure advance money or a premium. Web- 
ster, Dict. 


Under federal law, procuring or inducing, or at- 
tempting to do so, by force, or threats, or by rep- 
resentations which one knows or believes to be un- 
true, or while the person is intoxicated or under 
the influence of any drug, to go on board of any 
vessel, or agree to do so, to. perform service or la- 


bor thereon, such vessel being engaged in inter-. 


state or foreign commerce, on the high seas or any 
navigable water of the United States, or knowing- 
ly to detain on board such vessel such person, so 
procured or induced, or knowingly aiding or abet- 
ting such things, is an offense. See 18 USCA § 144, 


SHARE, v. To partake; enjoy with others; 
have a portion of. Cook v. Worthington, 116 
Ark. 328, 173 S. W. 395, 396; People v. Sigers, 
217 Mich. 578, 187 N. W. 373, 374. 


SHARE, n. A portion of anything. A whole 
may be divided into shares which may or may 
not be equal. Hellings v. Wright, 29 Cal. 
App. 649, 156 P. 365, 367. 

In the law of corporations and joint-stock 
companies, a definite portion of the capital of 
a company. 


A share of corporate stock is the right which the 
shareholder has to participate according to the 
number of shares in the surplus profits of the cor- 
poration on a division and in the assets or capital 
stock remaining after payment of its debts on dis- 
solution, and is created by the joint action of the 
corporation and the shareholder, and imports a con- 
tribution to the capital stock by the shareholder 
and acceptance thereof by the corporation. United 
States Radiator Corporation v. State, 208 N. Y. 144, 
101 N. E. 783, 785, 46 L R. A. (N. S.) 585. See, also, 
Hook v. Hoffman, 16 Ariz. 540, 147 P. 722, 725; Hayes 
v. St. Louis Union Trust Co., 317 Mo. 1028, 298 S. 
W. 91, 97, 56 A. L, R, 1276; In re Sutherland (D. C.) 
21 F.(2d) 667, 670; Turner v. Cattleman’s Trust Co. 
of Ft. Worth (Tex. Com. App.) 215 S. W. 831, 832. 


—Share and share alike. In equal shares or 
proportions. Jenne v. Jenne, 271 Ill. 526, 111 
N. E. 540, 543 ; Rogers v. Burress, 199 Ky. 766, 
251 S. W. 980, 981. The words commonly in- 
dicate per capita division; Burton v. Cahill, 
192 N. C. 505, 185 S. E. 332, 885; and they 
may be applied to a division between classes 
as well as to a division among individuals; 
Laisure v. Richards, 56 Ind. App. 301, 103 N. 


AO Gig Tucker v. Nugent, 117 Me. 10, 102 | SHEADING. A riding, tithing, or division in 


A. 307, 310. 


—Share-certificate. A share-certificate is an 

instrument under the seal of the company, 

certifying that the person therein named 
Bu.Law Dict.(3p Ep.) —102 


SHEADING 


is entitled to a certain number of shares; it 
is prima facie evidence of his title thereto. 
Lindl. Partn. 150, 1187. See, also, Frank Gil- 
bert Paper Co. v. Prankard, 204 App. Div. 83, 
198 N. Y. S. 25, 28; Furr v. Chapman (Tex. 
Com. App.) 286 S. W. 171, 172. 


SHARE-WARRANT. A _ share-warrant to 
bearer is a warrant or certificate under the 
seal of the company, stating that the bearer 
of the warrant is entitled to a certain num- 
ber or amount of fully paid up shares or 
stock. Coupons for payment of dividends 
may be annexed to it. Delivery of the share- 
warrant operates as a transfer of the shares 
or stock. Sweet. ` 


SHAREHOLDER, Strictly, a person who has 
agreed to become a member of a corporation 
or company, and with respect to whom all the 
required formalities have been gone through; 
€. g., signing of deed of settlement, regis- 
tration, or the like. A shareholder by estop- 
pel is a person who has acted and been treat- 
ed as a shareholder, and consequently has 
the same liabilities as if he were an ordinary 
shareholder. Lindl. Partn. 130. See Beal v. 
Essex Sav. Bank, 67 Fed. 816, 15 C. C. A. 128; 
State v. Mitchell, 104 Tenn. 336, 58 S. W. 365; 
McCandless v. Haskins (D. C.) 20 F.(2d) 688, 
691. 


SHARP. A “sharp” clause in a mortgage or 
other security (or the whole instrument de- 
scribed as “sharp”) is one which empowers 
the creditor to take prompt and summary ac- 
tion upon default in payment or breach of 
other conditions. 


SHARPING CORN. A customary, gift of 
corn, which, at every Christmas, the farmers 
in some parts of England give to their smith 
for sharpening their plow-irons, harrow-tines, 
ete. Blount. 


SHASTER. In Hindu law. The instrument 
of government or instruction; any book of 
instructions, particularly containing Divine 
ordinances. Wharton. 


SHAVE. Sometimes used to denote the act 
of obtaining the property of another by op- 
pression and extortion. Also used in an in- 
nocent sense to denote the buying of existing 
notes and other securities for money, at a 
discount. Hence to charge a man with using 
money for.shaving is not libelous per se. See 
Stone v. Cooper, 2 Denio (N. Y.) 801; Trent- 
ham v. Moore, 111 Tenn. 346, 76 S. W. 904; 
Bronson v. Wiman, 10 Barb. (N. Y.) 428. 


SHAW. 
Litt. 4b. 


SHAWATORES. Soldiers. 


In old English law. A wood. Co. 


Cowell. 


the Isle of Man, where the whole island is 
divided into six sheadings, in each of which 
there is a coroner or chief constable appoint- 
ed by a delivery of a rod at the Tittlewald 


SHEEP 


court or annual convention. 
Man, 7. 


King, Isle of 


SHEEP. A term which ordinarily includes 
rams, ewes,, and lambs. Panhandle & S. F. 
Ry. Co. v. Bell (Tex. Civ. App.) 189 8. W. 1097, 
1101. But in the Stat. 7 & 8 Geo. IV, c. 29, 
§ 25, making it a felony to steal any “ram, 
ewe, sheep, or lamb,” the word “sheep” 
should be used in indictments only when it 
is intended to refer to a wether more than 
a year old, Rex v. Birket, 4 Car. & P. 216. 


SHEEP-HEAVES. Small plots of pasture, 
in England, often in the middle of the waste 
of a manor, of which the soil may or may 
not be in the lord, but the pasture is private 
property, and leased or sold as such. They 
principally occur in the northern counties, 
(Cooke, Incl. Acts, 44,) and seem to be cor- 
poreal hereditaments, (Elton, Commons, 35,) 
although they are sometimes classed with 
rights of common, but erroneously, the right 
being an exclusive right of pasture. Sweet. 


SHEEP-SILVER. A service turned into mon- 
ey, which was paid in respect that anciently 
the tenants used to wash the lord’s sheep. 
Wharton. 


SHEEP-SKIN. A deed; so called from the 
parchment it was written on. 


SHEEP-WALK. 
the same thing as a fold-course, (q. v.) 
ton, Commons, 44. 


A right of sheep-walk is 
El- 


SHEETING. In a technical sense, a form of 
pile driving, being the lining of timber to 
a caisson or cofferdam formed of sheet piles 
or piles with flanking between them. Maz- 
zarisi v. Ward & Tully, 156 N. Y. S. 964, 170 
App. Div. 868. 


SHELL SHOCK. This denotes not a distinct 
type of nervous disorder, but a condition pro- 
duced on certain organisms by sudden fear, 
or by highly exciting causes; it is a form of 
neurosis; it is not settled, general insanity, 
but a functional nervous disease, and not due 
to organic changes. People v. Gilberg, 240 P. 
1000, 1002, 197 Cal. 306. See, also, Shock. 


SHELLEY’S CASE, RULE IN. “When the 
ancestor, by any gift or conveyance, taketh 
an estate of freehold, and in the same gift or 
conveyance an estate is limited, cither medi- 
ately or immediately, to his heirs in fee or in 
tail, ‘the heirs’ are words of limitation of the 
estate, and not words of purchase.” 1 Coke, 
104; Walker v. Butner, 187 N. C. 535, 122 
S. E. 301, 302; Winchell v. Winchell, 259 
Ill. 471, 102 N. B. 828, 824; Stout v. Good, 
245 Pa. 383, 91 A. 613, 615; Tyndale v. Me- 
Laughlin, 84 N. J. Eq. 652, 95 A. 117,'119; 
Jenkins v. Hogg, 139 Va, 682, 124 S. E. 392, 
394; Gordon v. Cadwalader, 164 Cal. 509, 
180 P, 18, 19; McHatton’s Estate v. Peale’s 
Estate (Tex. Civ. App.) 248 S. W. 103, 105. 


` dicial power, as well as ministerial, 
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Intimately connected with the quantity of es- 
tate which a tenant may hoid in realty is the an- 
tique feudal doctrine generally known as the ‘‘Rule 
in Shelley’s Case,” which is reported by Lord Coke 
in 1 Coke, %b (23 Eliz. in C. B.), This rule was 
not first laid down or estabHshed in that case, but 
was then simply admitted in argument as a well- 
founded and settled rule of law, and has always 
since been quoted as the “Rule in Sheliey’s Case.” 
Wharton. The ruie was adopted as a part of the 
common law of this country, and in many of the 
states still prevails. It has been abolished in most 
of them. 


SHELTER. This term, in a statute relat- 
ing to the provision of food, clothing, and 
shelter for one’s children, means a home with 
proper environments, as well as protection 
from the weather. Hummel v. State, 73 Ind. 
App. 12, 126 N. E. 444, 446. 


SHEREFFE. The body of the lordship of 
Cardiff in South Wales, excluding the mem- 
bers of it. Powel, Hist. Wales, 123. 


SHERIFF. 


In American Law 


The chief executive and administrative 
officer of a county, being chosen by popular 
election. His principal duties are in aid of 
the criminal courts and civil courts of rec- 
ord; such as serving process, summoning 
juries; executing judgments, holding judicial 
sales and the like. He is also the chief con- 
servator of the peace within his territorial 
jurisdiction. See State v. Finn, 4 Mo. App. - 
352; Com. v. Martin, 9 Kulp (Pa.) 69; In re 
Executive Communication, 13 Fla. 687: 
Pearce v. Stephens, 18 App. Div. 101, 45 N. 
Y. Supp. 422; Denson v. Sledge, 13 N. C. 140; 
Hockett v. Alston, 110 F. 912, 49 C, ©. A. 
180; Harston v. Langston (Tex. Civ. App.) 
292 S. W. 648, 650. When used in statutes, 
the term may include a deputy sheriff. Lan- 
ier v. Town of Greenville, 174 N. C. 311, 93 
S. E. 850, 853. 


In English Law 


The principal officer in every county, who 
has the transacting of the public business of 
the county. He is an officer of great antiqui- 
ty, and was also called the “shire-reeve,” 
“reeve,” or “bailiff.” He is called in Latin 
“vice-comes,” as being the deputy of the earl 
or comes, to whom anciently the custody of 
the shire was committed. The duties of the 
sheriff principally consist in executing writs, 
precepts, warrants from justices of the peace 
for the apprehension of offenders, ete. 
Brown. 

In Scotch Law 


The office of sheriff differs somewhat from 
the same office under the English law, being, 
from ancient times, an office of important ju- 
The 
sheriff exercises a jurisdiction of. considera- 
ble extent, both of civil and criminal char- 
acter, which is, in a proper sense, judicial, 
in addition,to powers resembling those of an 
English sheriff. Tomling; Bell. f 

BL.Law Dict. (3D Ep.) 
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. In -General 
—Deputy sheriff. See Deputy. 


—High sheriff. One holding the office of sher- 
iff, as distinguished from his deputies or as- 
sistants or under sheriffs. 


—Pocket sheriff, In English law. A sheriff 
appointed by the sole authority of the crown, 
without the usual form of nomination by the 
judges in the exchequer. 1 Bl. Comm. 342; 
3 Steph, Comm. 23. 


SHERIFF CLERK. The clerk of the sheriff’s 
eourt in Scotland. 


SHERIFF DEPUTE. In Scotch law. The 
principal sheriff of a county, who is also a 
judge. 


SHERIFF-GELD. A rent formerly paid by 
a sheriff, and it is prayed that the sheriff in 
his account may be discharged thereof. Rot, 
Parl. 50 Edw. III. 


SHERIFF-TOOTH. In English law. <A ten- 
ure by the service of providing entertainment 
for the sheriff at his county courts. An an- 
cient tax on land in Derbyshire. A common 
tax formerly levied for the sheriff's diet. 
Cowell; Wharton. 


SHERIFF'S COURT. The court held before 
the sheriff’s deputy, that is, the under-sher- 
iff, and whercin actious are brought for re- 
covery of debts under £20. Writs of inquiry 
are also brought here to be executed. The 
sheriff’s court for the county of Middlesex 
is that wherein damages are assessed in prop- 
er cases after trial at Westminster. Brown. 


SHERIFF’S COURT IN LONDON. A tribu- 
nal having cognizance of personal actions un- 
der the London (city) Small Debts Act of 1852. 
See 3 Steph. Comm., 11th ed. 30, n., 301, 449, 
note (1); 3 Bla. Comm. 80, note (j). 


SHERIFF'S JURY. In practice. A jury com- 
posed of no determinate number, but which 
may be more or less than twelve, summoned 
by the sheriff for the purposes of an inquisi- 
tion or inquest of office. 3 Bl Comm, 248, 


SHERIFF’S OFFICERS. Bailiffs, who are ei- 
ther bailiffs of hundreds or bound-bailiffs, 


SHERIFF’S SALE. See Sale. 


SHERIFFS TOURN. A. court of. record in 
England, formerly held twice every year, 
within a month after Easter and Michaelmas, 
before the sheriff, in different parts of the 
county. It was, indeed, only the turn or ro- 
tation of the sheriff to keep a court-leet in 
each respective hundred. This was the great 
court-leet of the county, as the county court 
is the eourt-barou; for out of this, for the 
ease of the sheriff, was taken the court-leet 
or view of frank-pledge. 4 Bl. Comin. 2738. 
It was.obsolete in Coke’s time, but was not 


SHIFTING STOCK OF MERCHANDISE 


abolished till 1887. It had a limited criminal 
jurisdiction. f 


SHERIFFALTY, or SHRIEVALTY. The time 
of a man’s being sheriff. Cowell. .The term 
of a sheriff’s office. Also, the office itself. 


SHERIFFWICK. The jurisdiction of a 
sheriff. Called, in modern law, “bailiwick.” 
The office of a sheriff. 


SHERRERiE. A word used by the authori- 
ties of the Roman Church, to specify con- 
temptuously the technical parts of the law, 


as administered by non-clerical lawyers. 
Wharton. a 
SHEWER. In the practice of the English 


high court, when a view by a jury is ordered, 
persons are named by ihe court to show the 
property to be viewed, and are hence called 
“shewers.” There is usually a shewer on 
behalf of each party. Archb, Pr. 389, et seq. 


SHEWING. In English law. To be quit of 
attachment in a court, in plaints shewed and 
not avowed. Obsolete. 


SHIFT MARRIAGE. “When a man died 
having debts which his widow was unable 
to pay, she was obligéd, if she contracted a 
second marriage, to leave her clothes in the 
hands of the creditors, and to go through the 
ceremony in her shift. Gradually, however, 
the ceremony was mitigated by the bride- 


‘groom lending her clothes for the occasion.” 


Said by Lecky, Hist. of Eng. 18th Cent., IV, 
p. 23, to be a curious relic of a standard of 
commercial integrity which had long since 
passed away. 


SHIFTING. Chauging; varying: passing 
from one person to another by substitution. 


SHIFTING CLAUSE. In a settlement, a 
clause by which some other mode of devolu- 
tion is substituted for that primarily pre- 
scribed. Examples of shifting clauses are: 
The ordinary name and arms clause, and the 
clause of less frequent occurrence by which 
a settled estate is destined as the foundation 
of a second family, in the event of the elder 
branch becoming otherwise enriched. These 
shifting clauses take effect under the stat- 
ute of uses: Sweet. 


SHIFTING RISK. In.insurance, a risk cre- 
ated by a contract of insurance on a stock 
of merchandise, or other similar property, 
which is kept for sale, or is subject to change 
in items by purchase and sale; the policy be- 
ing conditioned to cover the goods in the stock 
at any and all times and not to be affected by 
changes in its composition. . Farmers’ etc., 
Ins. Ass’n v. Kryder, 5 Ind. App. 430, 31 N. 
E. 851, 51 Am. St. Rep. 284. 


SHIFTING SEVERALTY. See Sevyeralty. 


SHIFTING STOCK OF MERCHANDISE. A 
stock of merchandise subject to change from 


SHIFTING THE BURDEN OF PROOF 


time to time, in the course of trade by pur- 
chases, sales, or other transactions. Lader- 
burg v. Miller (C. C. A.) 210 F. 614, 617. 


SHIFTING THE BURDEN OF PROOF. 
Transferring it from one party to the other, 
or from one side of the case to the other, 
when he upon whom it rested originally has 
made out a prima facie case or defense by 
evidence, of such a character that it then 
becomes incumbent upon the other to rebut 
it by contradictory or defensive evidence. 


SHIFTING USE. See Use. 


SHILLING. In English law. The name of 
an English coin, of the value of one-twentieth 
part of a pound. This denomination of 
money was also used in America, in colonial 
times, but was not everywhere of uniform 
value. 


SHIN-PLASTER. Formerly, a jocose term 
for a bank-note greatly depreciated in value; 
also for paper money of a denomination less 
than a dollar. Webster, Dict. See Madison 
Ins, Co. v. Forsythe, 2 Ind. 483. 


SHINNEY. A local name for a homemade 
whisky. State v. McClinton, 152 La. 682, 94 
So. 14f, 142. 


SHIP, v. In maritime law. To engage to 
serve on board a vessel aS a Seaman. 

To put on board a ship; to send by ship. 
Harrison v. Fortlage, 161 U. S. 57, 16 8. Ct. 
488, 490, 40 L. Ed. 616. To place (goods) on 
poard of a vessel for the purchaser or con- 
signee, to be transported at his risk. Fisher 
v. Minot, 10 Gray (Mass.) 262; Krauter v. 
Menchacatorre, 202 App. Div. 200, 195 N. Y. 
S. 361, 363. 

In a broader sense, to transport. Burton 
v. State, 135 Ark. 612, 206 S. W. 51, 52. To 
deliver to a common carrier for transporta- 
tion. State v. Bayer, 98 Ohio St. 72, 112 N, 
W. 197, 198; Horner v. Daily, 77 Ind. App. 
378, 183 N. E. 585, 587. To send away, to 
get rid of. Bird v. State, 131 Tenn. 518, 175 
S. W. 554, 556, Ann. Cas. 1917A, 634. 


SHIP, n. A vessel of any kind employed in 
navigation. In a more restricted and more 
technical sense, a three-masted vessel nf&vi- 
gated with sails. U. S. v, Kelly, 4 Wash. C. 
C. 528, Fed. Cas. No, 15,516. 


Nautical men apply the term “ship” to distin- 
guish a vessel having three masts, each consisting 
of a lower mast, a topmast, and a topgallant mast, 
with their appropriate rigging. In famillar lan- 
guage, it is usually employed to distinguish any 
large vessel, however rigged. Tomlins. And see 
Cope v., Vallette Dry-Dock Co., 119 U. S. 625, 7 Sup. 
Ct, 336, 30 L. Hd. 501; U. S. v, Open Boat, 27 Fed. 
Cas. 347; Raft of Cypress Logs, 20 Fed. Cas. 170; 
Tucker v. Alexandroff, 183 U.S. 424, 22 Sup. Ct. 195, 
46 L. Ed. 264; King v. Greenway, 71 N, Y. 417; U. 
S. v. Dewey, 188 U. S. 254, 23 Sup. Ct. 415, 47 L, Ed. 
463; Swan_v.-U. S., 19 Ct Cl. 62; The St. Louis, 48 
F. 312. See Wood’ v. Two Barges (C. C.) 46 F. 204, 
as to what is not a ship, an i 
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In law, the term has a very wide signification, 
dependent to a greater or less degree on the con- 
text. It may include steam-boats, sailing vessels, 
canal-boats, barges, and every structure adapted to 
be navigated from place to place for the transpor- 
tation of merchandise or persons. Civ. Code Cal. 
§ 960. 

An agreement. to construct an ocean going ship 
is performed by the construction of an ocean going 
barge suitable for a cargo carrying steamer, since 
the hull and spars constitute the ship. Bell v. First 
Nat. Bank of Rockport (Tex. Civ. App.) 226 S W. 
1107. 


Ex Ship - 


These words in a contract of sale are not 
restricted to any particular ship, and by the 
usage of merchants simply denote that the 
property in the goods shall pass to the buyer 
upon their leaving the ship’s tackle, and that 
he shall be liable for all subsequent charges 
of landing. They do not constitute a condi- 
tion of the contract but are inserted for the 
benefit of the seller. Harrison v. Fortlage, 
161 U. S. 57, 16 S. Ct. 488, 40 L. Hd. 616. 


General Ship 


Where a ship is not chartered wholly to 
one person, but the owner offers her generally 
to carry the goods of all comers, or where, 
if chartered to one person, he offers her to 
several subfreighters for the conveyance of 
their goods, she is called a “general” ship, as 
opposed to a “chartered” one. Brown. One 
which is employed by the charterer or owner 
on a particular voyage, and is hired to a 
number of persons, unconnected with each 
other, to convey their respective goods to the 
place of destination. Alexander Eccles & Co. 
v. Strachan Shipping Co. (D. C.) 21 F.2d) 
653, 655; Ward v. Green, 6 Cow. (N. Y.) 173, 
16 Am. Dec. 437. 


Ship-Breaking 


In Scotch law. The offense of breaking in- 
toa ship. Arkley, 461. 


Ship-Broker 


An agent for the transaction of business 
between ship-owners and charterers or those 
who ship cargoes. Little Rock v. Barton, 33 
Ark. 444, i 

Ship-Chandlery 


This is a term of extensive import, and in- 
cludes everything necessary to furnish and 
equip a vessel, so as to render her seaworthy 
for the intended voyage. Not only stores, 
stoves, hardware, and crockery have been 
held to be within the term, but muskets and 
other arms also, the voyage being round Cape 
Horn to California, in the course of which 
voyage arms are sometimes carried for safe- 
ty. Weaver v. The S. G. Owens, 1 Wall. Jr. 
368, Fed. Cas. No. 17,310. 


Ship-Channel 


In rivers, harbors, ete., the channel in 
which the water is deep enough for. vessels 
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of large size, usually marked out in harbors 
by buoys. The Oliver (D. C.) 22 Fed. 348. 


Ship-Damage 


In the charter-parties with the English 
East India Company, these words occur. 
Their meaning is, damage from negligence, 
insufficiency, or bad stowage in the ship. 
Abb. Shipp. 204. 

Ship-Master 

The captain or master of a merchant ship, 
appointed and put in command by the owner, 
and having general control of the vessel and 
cargo, with power to bind the owner by his 
lawful acts and engagements in the manage- 
ment of the ship. 


Ship-Money 


In English law. An imposition formerly 
levied on port-towns and other places for fit- 
ting out ships; revived by Charles I., and 
abolished in the same reign. 17 Car. I. c. 14. 

Ship’s- Bill 

The copy of the bill of lading retained by 
the master. It is not authoritative as to the 
terms of the contract of affreightment; the 
bill delivered to the shipper must control, if 
the two do not agree. The Thames, 14 Wall. 
98, 20 L. Ed. 804. 


Ship’s Company 


A term embracing all the officers of the 
ship, as well as the mariners or common sea- 
men, but not a passenger. U. S. v. Libby, 26 
Fed. Cas. 928; U. S. v. Winn, 28 Fed. Cas. 735. 


Ship’s Husband 


In maritime law. A person appointed by’ 
the several part-owners of a ship, and usual- 
ly one of their number, to manage the con- 
cerns of the ship for the common benefit. 
Generally understood to be the general agent 
of the owners in regard to all the affairs of 
the ship in the home port. Story, Ag. § 35; 
3 Kent, Comm. 151; Webster v. The Andes, 
18 Ohio, 187; Muldon v. Whitlock, 1 Cow. 
(N. Y.) 307, 18 Am. Dec. 533; Gillespie v. 
Winberg, 4 Daly (N. Y.) 322; Mitchell v. 
Chambers, 43 Mich. 150, 5 N. W. 57, 38 Am, 
Rep. 167; 4 B. & Ad. 375; 1 Y. & C. 326; 
Gould v. Stanton, 16 Conn. 12. He cannot 
insure or bind the owners for premiums. 
Hewett v. Buck, 17 Me. 147, 35 Am. Dec. 243; 
2 Maule & S. 485; Foster v. Ins. Co., 11 Pick. 
(Mass.) 85; 5 Burr. 2627. 


Ship’s Papers 


The papers which must be carried by a ves- 
sel on a voyage, in order to furnish evidence 
of her national character, the nature and des- 
tination of the cargo, and of compliance with 
the navigation laws. The ship's papers are 
of two sorts: Those required by the law ofa 
particular country; such as the certificate of 
registry, license, charter-party, bills of lading 
and of health, required by the law of England 


SHIPPER 


to be on board all British ships. Those re- 


‘quired by the law of nations to be on board 


neutral ships, to vindicate their title to that 
character; these are the pass port, sea-brief, 
or sea-letter, proofs of property, the muster- 
roll or rôle d'equipage, the charter-party, the 
bills of lading and invoices, the log-book or 
Ship’s journal, and the bill of health. 1 
Marsh. Ins. c. 9, § 6. See, also, Grace v. 
Browne (C. ©. A.) 86 F. 155. 


SHIPMENT. The delivery of the goods with- 
in the time required on some vessel, destined 
to the particular port, which the seller has 
reason to suppose will sail within a reason- 
able time. It does not mean a clearance of 
the vessel as well as putting the goods on 
board where there is nothing to indicate that 
the seller was expected to exercise any con- 
trol over the clearance of the vessel or of her 
subsequent management. Ledon v. Have 
meyer, 121 N. Y. 179, 24 N. E. 297, 8 L. R. A. 
245. See L. R. 2 App. Cas. 455; Stubbs v. 
Lund, 7 Mass. 453, 5 Am. Dec. 63; Lamborn 
& Co. v. Log Cabin Products Co, (D. C.) 291 
F. 435, 438. 

The delivery of goods to a carrier and his 
issuance of a bill of lading therefor., Golden- 
berg v. Cutler, 189 App. Div. 489, 178 N. Y. 
S. 522, 528. 


A “shipment” does not consist in loading alone, 
but consists in complete delivery of goods by the 
shipper to the carrier for transportation, and ship- 
ment is not made until the shipper hag parted with 
all control over the goods and nothing remains to 
be done by him to complete delivery. National Im- 
porting & Trading Co. v. E. A. Bear & Co., 324 Ill 
346, 155 N. E. 343, 346. 


The transportation of goods. Pennsylvania 
R. Co. v. Carolina Portland Cement Co. (C. 
Cc. A.) 16 F.2d) 760, 761. 

Also, the property which is the subject of 
transportation. Pennsylvania R. Co, v. Caro- 
lina Portland Cement Co. (C. C. A.) 16 F.2d) 
760, 761. An order. Young v. Flickinger, 75 
Cal, App. 171, 242 P. 516, 517. A consignment 
of goods as delivered by the carrier. Penn- 
sylvania R. Co. v.. Kittanning Iron & Steel 
Mfg. Co., 263 Pa. 205, 106 A. 207, 208. 


SHIPPER. A Dutch word, signifying the 
master of a ship. It is mentioned in some 
statutes, and is now generally called “skip- 
per.” Tomlins. 

One who ships goods; one who puts goods 
on board of a vessel, for carriage to another 
place during her voyage and for delivery 
there, by charter-party or otherwise. One 
who signs a bill of lading as “shipper,” un- 
less the contrary appears, is presumably the 
consignor. New York Cent. R. Co. v. Singer 
Mfg. Co., 3 N. J. Misc. 1187, 181 A. 111, 114. 


Under federal statutes, one is a “shipper” who, 
although a consignee, exercises such direct con- 
trol over shipments of commodities consigned to 
him by another as enables him, by his own act, to 
procure for himself discriminations in respect to 
transportation service. U. S. v. Metropolitan Lum- 


SHIPPER’S ORDER 


ber Co. (D. C.) 254 F. 335, 346. Thus, a forwarder 
of freight, who sends in his own name all the freight 
he can over a carricr, which, in consideration of 
the business thus obtained, pays him a commission 
or salary calculated on the freight moneys received 
by the carrier from him, is a “shipper,” and the 
payment in form of commission or salary or other- 
wise is a “rebaie” or concession in violation of the 
Interstate Commerce Act Feb. 4, 1887, c. 104, § 6, 24 
Stat, 380 (49 USCA § 6}, and Elkins Act Feb. 19, 1903, 
e. 708, 32 Stat, 847, § 1, as amended by Act June 29, 
1906, c. 3591, 34 Stat. 587, § 2 (49 USCA § 41). U. S. 
~v- Lehigh Valley R. Co. (D. C.} 222 F. 685, 686, 


SHIPPER’S ORDER. This term, as used in 
bills of lading, is well understood and means 


that the title remains in the shipper until he - 


orders a delivery of the goods. B. W. McMa- 
han & Co. v. State Nat. Bank of Shawnee 
(Tex. Civ. App.) 160 S. W. 408, 404; Bennett 
v. Dickinson, 106 Kan. $5, 186 P. 1005. 


SHIPPING. Ships in general; ships or ves- 
sels of any kind intended for navigation. Re- 
lating to ships; as, shipping interests, ship- 
ping affairs, shipping business, shipping con- 
cerns. Putting on board a ship or vessel, or 
receiving on board a ship or vessel. Webster, 
Dict.; Worcester, Dict. 

The “law of shipping” is a comprehensive 
term for all that part of the maritime law 
which relates to ships and the persons em- 
ployed in or about them. It embraces such 
subjects as the building and equipment of 
vessels, their registration and nationality, 
their cwnership and inspection, their em- 
ployment, (including charter-parties, freight, 
demurrage, towage, and salvage,) and their 
sale, transfer, and mortgage; also, the em- 
ployment, rights, powers, and duties of mas- 
ters and mariners; and the law relating to 
ship-brokers, ship-agents, pilots, ete. 


SHIPPING ARTICLES. A written agreement 
between the master of a vessel and the marin- 
ers, specifying the voyage or term for which 
the latter are shipped, and the rate of wages. 
See 46 USCA § 564. 


SHIPPING COMMISSIONER. An officer of 
the United States, appointed by the several 
cireuit courts, within their respective juris- 
dictions, for each port of entry (the same 
being also a port of ocean navigation), which, 
in the judgment of such court, may require 
the same; his duties being to supervise the 
engagement and discharge of seamen; to see 
that men engaged as seamen report on beard 
at the proper time; to facilitate the appren- 
ticing of persons to the marine service; and 
other similar duties, such as may be required 
by law. 46 USCA §§ 541-549. 


SHIPWRECK. The demolition or shattering 
‘of a vessel, caused by her driving ashore or 
on rocks and shoals in the midseas, or by 
the violence of winds and waves in tempests, 
2 Arn. Ins. p. 734. 


“Shipwreck” within Revenue Act 1918, § 214a(6), 
40 Stat, 1066, allowing deduction from gross income, 


infra, 
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does not mean complete loss; damage to ship suf- 
fices, nor need such damage be caused by storms 
or other natural causes; wreck through collision, 
whether due to wrong or negligence of other vessel 
or of employee of wrecked ship, being sufficient. 
Shearer v. Anderson (C. C. A.) 16 F.(2d) 995, 995, 51 
A L, R. 534, 


SHIRE. A Saxon word which signified a di- 
vision; it was made up of an indefinite num- 
ber of hundreds—later called a county (Com- 
itatus). 1 Steph. Com. 76. 


In English Law 


A county. So called because every county 
or shire is divided and parted by certain 
metes and bounds from another, Co. Litt. 50a. 


In General 
—Knights of the shire, See Knight. 


—Shire-clerk. He that keeps the county court. 


~Shire-gemot, scire-gemote, scir-gemot. (From 
the Saxon scir or scyre, county, shire, and 
gemote, a court, an assembly.) Variants of 
seyregemote (q. v.). See, also, Shire-mote, 


-—Shire-man, or scyre-man. Before the Con- 
quest, the judge of the county, by whom 
trials for land, etc., were determined, Tom- 
lins; Mozley & Whitley. 


—Shire-mote. The assize of the shire, or the 
assembly of the people, was so called by the 
Saxons. It was nearly if not exactly, the 
same as the scyregemote, and in most respects 
corresponded with what were afterwards call- 
ed the “county courts.” Brown. 


e—-Shire-reeve (spelled, also, Shire rieve, or 
Shire reve). In Saxon law. The reeve or 
bailiff of the shire. The viscount of the An- 
glo-Normans, and the sheriff of later times. 
Co. Litt. 168a. 


SHOCK. In medical jurisprudence, A sud- 
den and severe depression of the vital func- 
tions, particularly of the nerves and the cir- 
culaticn, due to the nervous exhaustion fol- 
lowing trauma, surgical operation, or sudden 
and violent emotion, resulting (if not in 
death) in more or less prolonged prostration ; 
it is spoken of as being either physical or 
psychical, according as it is caused by dis- 
turbance of the bodily powers and functions 
or of the mind. See Maynard v. Oregon R. 
Co., 43 Or, 63, T2 P. 590. See, also, Shell 
shock. 


SHOGFAA. In Mohammedan law. Pre-emp- 
tion, or a power of possessing property which 
has been sold, by paying a sum equal to that 
paid by the purchaser, Wharton. 


SHOOT. To strike with something shot; to 
hit, wound, or kill, with a missile discharged 
from a weapon; and the missile meant in 
such cases is the arrow, bullet, or ball, in- 
tended to be discharged and to strike. the 
object aimed. at. “A person cannot be said to 
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have been shot who was not hit by bullet or 
ball, but only powder burned by the weapon 
discharged. State v. Manuel, 153 La. 7, 95 
So, 263, 264. The term generally implies the 


use of firearms. Shumake v. State, 90 Fla. 
133, 105 Se. 314, 315. 


SHOP. A building in which goods and mer- 
chandise are sold at retail, or where mechan- 
ics work, and sometimes keep their products 
for sale. See State v. Morgan, 98 N. O. 641, 
3 S. E. 927; State v. O’Connell, 26 Ind. 267; 
State v. Sprague, 149 Mo. 409, 50 S. W. 901; 
Com. v. Riggs, 14 Gray (Mass.) 378, 77 Am. 
Dec. 333; Richards v. Ins. Co., 60 Mich. 426, 
27 N. W. 586. There must be some structure 
of a more or less permanent character. 6 B. 
& 5. 308. 


The term is properly applied to a place of manu- 
facture or repair, such as a roundhouse, Koecher v. 
Minneapolis, St. P. & 5. 5. M.. Ry. Co., 122 Minn. 
458, 142 N. W. 874, 876, or a building used for repair- 
ing automobiles and for the sale of automobile parts, 
gas, and oil, State v. Garon, 161 La. 867, 109 So. 530, 
532, But it is not strictly applicable to a garage, 
State v. Garon, 158 La. 1014, 105 So. 47, 48, nor to a 
restaurant, even though the restaurant also engag- 
es in the sale of cigars, Debenham v. Short (Tex. 
Civ. App.) 199 S. W. 1147. 

Strictly, a shop is a place where goods are sold 
by retail; and a store a place where goods are de- 
posited; but, in this country, shops for the sale 
of goods are frequently called “stores.” Com. v. 
Annis, 15 Gray (Mass. 197. 


SHOP-BOOKS. Books of original entry kept 
by trademen, shop-keepers, mechanics, and 
the like, in which are entered their accounts 
and charges for goods sold, work done, etc., 
commonly called ‘‘account-books,” or “books 
of account.” The term does not include the 
stubs of a check book and entries thereon, 
McWhorter v. Tyson, 208 Ala. 509, 83 So. 330, 
333, nor the book and entries of an express 
messenger, Rhoades v. New York Cent. & H. 
R- R. R., 227 Mass. 188, 116 N. E. 244, 245. 
As to their admissibility in- evidence, see 
Shmargon v. Rosenstein, 192 App. Div. 148, 
182 N. Y. S. 343, 344; Boyer v.. Sweet, 4 Ill 
(3 Scam.) 120; Linnell v. Sutherland, 11 
Wend. (N. Y.) 568; 1 Greenl. Ev. § 117; 1 
Smith, Lead. Cas. 282; Chicago Lumbering 
Co. v. Hewitt, 12 C. C. A. 129, 64 F. 314, 22 U. 
S. App. 646. 


SHOP RIGHT. A ‘term sometimes used in 
patent law to designate an implied license to 
use the patent process expressed in the pat- 
ent, without payment of royalty. North v. 
Atlas Brick Co. (Tex Civ. App.) 281 8. W. 
608, 616. 


SHOPA. In old records, a shop. Cowell. 


SHOPKEEPER. Whether a person who buys 
and sells commodities as a business is a mer- 
chant or a shopkeeper depends on the extent, 
and not on the character, of his business; if 
his business is large he is a “merchant,” and 
if it is small he is a “shopkeeper.” White 


SHORE LANDS 


Mountain Fur Co. v. Town of Whitefield, 77 
N. H. 340, 91 A. 870, 871. 


SHORE. Land on the margin of the sea, a 
lake, or a river,—especially a large river, in 
which the water ebbs and flows. See Galves- 
ton v. Menard, 23 Tex. 349; Bell v. Gough, 
23 N. J. Law, 683. 

Strictly and technically, lands adjacent to 
the sea or other tidal waters; the lands ad- 
joining navigable waters, where the.tide flows 
and reflows, which at high tides are sub- 
merged, and at low tides are bare. Shively 
v. Bowlby, 152 U. S. 1, 14 S. Ct. 548, 38 L. 
Ed. 381; Mather v. Chapman, 40 Conn. 400, 
16 Am. Rep. 46; U. S. v. Pacheco, 2 Wall. 
590, 17 L. Ed. 865; Harlan & Hollingsworth 
Co. v. Paschall, 5 Del. Ch. 463; Lacy v. Green, 
84 Pa. 519; Axline v. Shaw, 35 Fla. 305, 17 
So. 411, 28 L. R. A. 391. The “shore” is 
therefore the space bounded by the high and 
low water marks. La Porte v. Menacon, 220 
Mich, 684, 190 N. W. 655, 656; Apalachicola 
Land & Development Co. v. McRae, 86 Fla. 
393, 98 So. 505,525; Sinford v. Watts, 123 Me. 
230, 122 A. 578, 574; Dalton v. Hazelet, 105 C. 
C. A. 99, 182 F. 562. And this is also true even 
though the lands may lie along nonnavigable 
bodies of water. Hunter v. Van Keuren, 130 
Misc. 599, 224 N. Y. S. 153, 160. But where 
a grant is made of lands adjacent to a lake 
or stream unaffected by tides, the “shore” 
of such a lake or stream is the land adja- 
cent to the water, and in the absence of banks 
or other, highlands to mark the boundary, 
the only definite line is the water’s edge. La 
Porte v. Menacon, 220 Mich. 684, 190 N. W. 
655, 656. 


Sea-shore is that space of land over which the 
waters of the sea spread in the highest water, dur- 
ing the winter season, Civ. Code. La. art. 451. 

Under the civil law the “shore line” boundary of 
lands adjoining navigable waters is the line marked 
by the highest tide. Dincans v. Keeran (Tex. Civ. 
App.) 192 S. W. 603, 604. 

Generally, a grant whose boundaries extend to 
the shore, or along the shore of the sea, carries only. 
to the high-water mark; but the word “shore,” 
even in its application to tidal waters, is subject to 
construction by the terms of the deed and surround- 
ing circumstances, and may mean the waters edge 
at low-water mark. Commonwealth of Massachu- 
setts y. State of New York, 4 S. Ct. 357, 362, 271 U. 
S. 65, 70 L. Ed. 838. 

When the sea-shore is referred to as a bound- 
ary, the Meaning. must be understood to be the mar- 
gin of the sea in its usual and ordinary state; 
the ground between: the ordinary high-water mark 
and low-water mark is the shore. Hence a deed of 
land bounded at or by the “shore” will convey the 
flats as appurtenant. Storer v. Freeman, 6 Mass. 
435, 4 Am, Dec. 155. . 

In connection with salvage, ‘‘shore’’ means the 
land on which the waters have deposited things 
which are the subject of salvage, whether below 
or above ordinary high-water mark. The Guli- 
port (D. C.) 243 F. 676, 680. 


SHORE LANDS. Those lands lying between 
the lines cf high and low water mark. State 
v. Sturtevant, 76 Wash. 158, 135 P. 1085, 1036. 


© lar order. 


SHORT 


Lands bordering on the shores of navigable 
lakes and rivers below the line of ordinary 
high water. Rem. & Bal. Code (Wash.) § 6641 
(Rem. Rey. Stat. § 7833). 


SHORT. Not long; of brief length; brief; 
not coming up to a measure, standard, re- 
quirement, or the like. Webster, Dict. 

A term of common use in the stock and 
produce markets. To say that one is “short,” 
in the vernacular of the exchanges, implies 
only that one has less of a commodity than 
may be necessary to meet demands and obli- 
gations. It does not imply that commodity 
cannot or will not be supplied upon demand. 
Thomas v. McShan, 99 Okl. 88, 225 P. 718, 
714. 


SHORT CAUSE. A cause which is not like- 
ly to occupy a great portion of the time of 
the court, and which may be entered on the 
list of “short causes,” upon the application 
of one of the parties, and wilt then be heard 
more speedily than it would be in its regu- 
This practice obtains in the Eng- 
lish chancery and in some of the American 
states. The time allowed for the hearing 
varies in the different courts. 


SHORT ENTRY. A custom of bankers of 
entering on the customer’s pass-book the 
amount of notes deposited for collection, in 
such a-manner that the amount is not car- 
ried to the latter’s general balance until 
the notes are paid. See Giles v. Perkins, 9 
East, 12; Blaine v. Bourne, TI R. I. 121, 
23 Am. Rep. 429, 


SHORT LEASE. A term applied colloquially, 
but without much precision, to a lease for 
a short term, (as a month or a year,) as dis- 
tinguished from one running for a long period. 


SHORT NOTICE. In practice. Notice of less 
than the ordinary time; generally of half 
that time. 2 Tidd, Pr. 757. In English Prac- 
tice, four days’ notice of trial. Wharton, Law 
Dict. Notice of trial, 1 Cr. & M. 499. 


SHORT SALE. A contract for sale of shares 
of stock which the seller does not own, or 
certificates for which are not within his con- 
trol, so as to be available for delivery at 
the time when, under rules of the exchange, 
delivery must be made. Provost v. U. S., 
269 U. S. 443, 46 S. Ct. 152, 153, 70 L. Ed. 
352; Chandler v. Prince, 221 Mass. 495, 109 
N. E. 374, 378. In a “short sale” the broker 
may make a delivery of bonds or stock, charg- 
ing the price thereof to the customer, and 
. the account is carried until the customer or- 
ders the broker to repurchase the bonds, and 
an adjustment is made between the broker and 
customer on the difference between the sell- 
ing and purchasing price. Brown v. Carpen- 
ter, 182 App. Div. 650, 168 N. Y. S. 921, 923. 


SHORT SUMMONS. A: process, authorized in 
some of the states, to be issued against an 
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absconding, fraudulent, or nonresident debtor, 
which is returnable within a less number of 
days than an ordinary writ of summons. 


SHORTFORD. An old custom of the city of 
Exeter, similar to that of gavelet in London, 
which was a mode of foreclosing the right 
of a tenant by the chief lord of the fee, in 
eases of non-payment of rent. Cowell. 


SHORTLY AFTER. In point of time, a rela- 
tive term, meaning in a short or brief time 
or manner; soon; presently; quickly. Chit- 
tenden County Trust Co. v. Hurd, 93 Vt. 71, 
106 A. 564, 565. 


SHOT. A projectile, particularly a solid bali 
or bullet that is not intended to fit the bore 
of a piece; also such projectiles collectively. 
Green v. Commonwealth, 122 Va. 862, 94 S. 
E. 940, 941. 


SHOTGUN. A smooth-bore gun, often dou- 
ble-barreled, and now. almost universally 
breach-loading, designed for firing shots at 
short range and killing small game, especial- 
ly birds. Henderson v. State, 75 Fla. 464, 
78 So. 427, 428. 


SHOULD. The past tense of shall, St. Louis 
& S. F. R. Co. v. Brown, 45 OKI. 148, 144 P. 
1075, 1080, ordinarily implying duty or ob- 
ligation; Scarborough v, Walton, 36 Ga. App. 
428, 136 8. E. 830; Kippenbrock v. Wabash 
R. Co., 270 Mo. 479, 194 S. W. 50, 51; al- 
though usually no more than an obligation of 
propriety or expediency, or a moral obliga- 
tion, thereby distinguishing it from “ought,” 
U. S. v. Stickrath (D. C.) 242 F. 151, 158. 
It is not normally synonymous with “may”; 
Williams y. Mt. Vernon Car Mfg. Co., 197 Ill. 
App. 271, 272; Elliott v. Maves, 196 Ill. App. 
605, 606; and although often interchangeable 
with the word “would,” Barnett v. Savannah 
Electric Co., 15 Ga. App. 270, 82 8. E. 910, 
911, it does not ordinarily express certainty 
as “will” sometimes does, Hubbard v. Turner 
Department Store Co., 220 Mo. App. 95, 278 
S. W. 1060, 1061. 


SHOW, n. Something that one views or at 
which one looks and at the same time hears. 
Longwell v. Kansas City, 199 Mo. App. 480, 
203 S. W. 657, 659. 


SHOW, v. To make apparent or clear by evi- 
dence; to prove. Coyle V. Com., 104 Pa. 133. 
It may be equivalent to the words “reason- 
ably satisfy,” Birmingham Ry., Light & Pow- 
er Co. v. Cohill, 196 Ala.-278, 72 So. 126, but 
is not synouymous with “state”; Chapin v- 
State, 107 Tex. Cr. R. 477, 296 S. W. 1095, 
1099; Chumbley v. Courtney, 181 Iowa, 482, 
164 N. W. 945, 946. 


Although the words “show” and “indicate” are 
sometimes interchangeable in popular use, they are 
not always so. To “show” is to make apparent or 
clear by evidence, to prove; while an “indication” 
may be merely a symptom; that which points to or 
gives direction to the mind, Coyle y. Com., 104 


1625 


Pa. 133, “Show” means to point out, or make known 
by evidence. Commonwealth v. Delfino, 259-Pa. 272, 
102 A. 949, 952. 


—Show cause. To show cause against a rule 
nisi, an order, decree, execution, etc., is to 
appear as directed, and present to the court 
such reasons and considerations as one has 
to offer why it should not be confirmed, take 
effect, be executed, or as the case may be, 


SHRIEVALTY. The office of sheriff; 
period of that office. 


the 


SHRUB. A low, small plant, the branches 
of which grow directly from the earth with- 
out any supporting trunk, or stem. Clay v. 
Tel. Cable Co., 70 Miss. 406, 11 So. 658. 


SHUT DOWN. To stop work ;—usually said 


of a factory, ete. Webster, Dict. Thus, with-- 


in the meaning of an insurance policy, a 
saw mill which has stopped running for the 
winter is shut down, though men are employ- 
ed about the premises and the machinery has 
not been dismantled. McKenzie y. Ins. Co., 
112 Cal. 548, 44 P. 922. 


SHY. To start suddenly aside through fright 
or suspicion; said especially of horses. San 
Antonio Machine & Supply Co. v. McKinley 
(Tex. Civ. App.) 239 S. W. 340, 342. 


SHYSTER. A trickish knave; one who car- 
ries on any business, especially a legal busi- 
ness, in a dishonest way. Gribble v. Press 
Co., 34 Minn. 343, 25 N. W. 710; Nolan v. 
Standard Pub. Co., 67 Mont. 212, 216 P. 571, 
574. An unscrupulous practitioner who dis- 
graces his profession by doing mean work, and 
resorts to sharp practice to do it. Bailey v. 
Kalamazoo Pub. Co., 40 Mich. 251. ` 


Si a jure discedas, vagus eris, et erunt omnia 
omnibus incerta. If you depart from the law, 
you will go astray, and all things will be un- 
certain to everybody. Co. Litt. 227b. 


SI ACTIO. Lat. The conclusion of a plea 
to an action when the.defendant demands 
judgment, if the plaintiff ought to have his 
action, etc. Obsolete. 


Si alicujus rei societas sit et finis negotio im- 
positus est, finitur societas. If there is a part- 
nership in any matter, and the business is 
ended, the partnership ceases. Griswold v. 
Waddington, 16 Johns. (N. Y.) 438, 489. 


Si aliquid ex solemnibus deficiat, cum æquitas 
pescit, subveniendum est. If any one of cer- 
tain required forms be wanting, where equity 
requires, it will be aided. 1 Kent, Comm. 
157. The want of some of a neutral vessel’s 
papers is strong presumptive evidence against 
the ship’s neutrality, yet the want of any one 
of them is not absolutely conclusive. Id. 


$1 ALIQUID SAPIT. Lat. If he knows any- 
thing; if he is not altogether devoid of rea- 
gon, 


` 


SI PARET 


Si assuetis mederi possis, nova non sunt tentan- 
da, If you can be relieved by accustomed - 
remedies, new ones should not be tried. 10 
Coke, 142b. If an old wall can be repaired, 
a new one should not be made. Id. 


SI CONSTET DE PERSONA. Lat. If it be 
certain who is the person meant. 


Si CONTINGAT. Lat. If it happen. Words 
of condition in old conveyances, 10 Coke, 42a. 


Si duo in testamento pugnantia reperientur, ulti- 
mum est ratum. If two conflicting provisions 
are found in a will, the last is observed. Lofft 
251. 


SI FECERIT TE SECURUM. Lat. If [he] 
make you secure. In practice. The initial 
and emphatic words of that description of 
original writ which directs the sheriff to cause 
the defendant to appear in court, without 
any option given him, provided the plaintiff 
gives the sheriff security effectually to prose- 
cute his claim. 3 Bl Comm. 274. 


Si ingratum dixeris, omnia dixeris. If you af- 
firm that one is ungrateful, in that you in- 
clude every charge. A Roman maxim. Tray. 
Lat. Max. 


SIL ITA EST. Lat, If it be so. Emphatic 
words in the old writ of mandamus to a judge, 
commanding him, if the fact alleged be truly 
stated, (si ita est,) to affix his seal to a bill of 
exceptions. Ex parte Crane, 5 Pet. 192, 8 L. 
Ed. 92. 


Si judicas, cognosce. If you judge, understand. 


Si meliores sunt quos ducit amor, plures sunt 
quos corrigit timor. If those are better who 
are led by love, those are the greater number 
who are corrected by fear. Co. Litt. 392. 


Si non appareat quid actum est, erit consequens 
ut id sequamur quod in regione in qua actum 
est frequentatur. If it does not appear what 
was agreed upon, the consequence will be that 
we must follow that which is the usage of the . 
place where the agreement was made. Dig. 
50, 17, 34. 


S! NON OMNES. Lat. In English practice. 
A writ of association of justices whereby, if 
all in commission cannot meet at the day 
assigned, it is allowed that two or more may 
proceed with the business. Cowell; Fitzh. 
Nat. Brev, 111 C. 


Si nulla sit conjectura que ducat alio, verba in- 
telligenda sunt ex proprietate, non grammatica 
sed populari ex usu. If there be no inference 
which leads to a different result, words are 
to be understood according to their proper 
meaning, not in a grammatical, but in a pop- 
ular and ordinary, sense. 2 Kent, Comm. 555. 


SI PARET. Lat. If it appears. In Roman 
law. Words used in the formula by which 
the prætor appointed a judge, and instructed 
him how to decide the cause. 


SI PARET 


Si‘plures conditiones ascripte fuerunt donati- 
» Oni conjunctim, omnibus est parendum; et ad 
veritatem copulative requiritur quod: utraque 
pars sit vera, si divisim, quilibet vel alteri eor- 
um satis est obtemperare; et in disjunctivis, 
sufficit alteram partem esse veram. If seyeral 
conditions are conjunctively written in a gift, 
the whole of them must be complied with; 
. and with respect to their. truth, it is neces- 

sary that every part be true, taken jointly; 
if the conditions are separate, it is sufficient 
to comply with either one or other of them; 
and being disjunctive, that one or the other 
be true. Co. Litt. 225, 


Si plures sint fidejussores, quotquot erunt nu- 
mero, singuli in solidum tenentur. If there are 
more sureties than one, how many soever they 
shall be, they shall each be held for the 
whole. Inst. 3, 20, 4. 


St PRIUS. Lat. In old practice. If before. 
Formal words in the old writs for summoning 
juries, Fleta, L 2, c. 65, § 12. 


Si quid universitati debetur singulis non debe- 
tur, nec quod debet universitas singuli débent. 
If anything be owing to an entire body [or 
to a corporation], it is not owing to the indi- 
vidual members; nor do the individuals owe 


that which is owing by the entire body. Dig. 
3, 4, 7, 1; 1 Bla. Comm, 484; Lindl. Part. 
#5. 

Si quidem in nomine, cognomine, prenomine 


legatarii testator erraverit, cum de persona 
constat, nihilominus valet iegatum. Although 
a testator may have mistaken the nomen, 
cognomen, or prenomen of a legatee, yet, if 
it be certain who is the person meant, the 
legacy is valid. Inst. 2, 20,29; Broom, Max. 
645; 2 Domat b. 2, 1, s. 6, §§ 10, 19. 


Si QUIS. Lat. In the civil law. If any one. 
Formal words in the pretorian edicts. The 
word “quis,” though masculine in form was 
held to include women. Dig. 50, 16, 1. 


Si quis cum totum petiisset partem petat, ex- 
ceptio rei judicate vocet. Ifa party, when 
he should have sued for an entire claim, sues 
only for.a part, the judgment is res judicata 
against another suit. 2 Mart. O. S. (La.) 83. 


Si auis custos fraudem pupillo fecerit, a tutela 
removendus est. Jenk. Cent. 39. If a guard- 
ian do fraud to his ward, he shall be removed 
from his guardianship. 


Si quis pregnantem uxorem reliquit, non vide- 
tur sine liberis decessisse. If a man dies, leav- 
ing his wife pregnant, he shall not be con- 
sidered to have died without children, A rule 
of the civil law. 


Si quis unum percusserit, cum alium percutere 
vellet, in felonia tenetur. 3 Inst. 51. If aman 
kill one, meaning to kill another, he is held 
guilty of felony. 


SI RECOGNOSCAT. 
edge. In old practice, 


Lat. If he acknowl- 


A writ which lay for 
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a creditor against his debtor for money num- 
bered (pecunia numerata) or counted; that 
is, a specific sum of money, which the debtor 
had acknowledged in the county court, to 
owe him, as received in pecuniis numeratis. 
Cowell. 


Si suggestio non sit vera, litera patentes vacue 
sunt. 10 Coke, 113. If the suggestion be not 
true, the letters patent are yoid. 


SI TE FECERIT SECURUM. See Si Fecerit 


te Securum. ; 


SIB. Sax. A relative or kinsman. Used in 
the Scotch tongue, but not now in English. 


Sic. Lat. Thus; so; in such manner. 


Sic enim debere quem meliorem agrum suum 
facere ne vicini deteriorem faciat. Every one 
ought so to improve his land as not to injure 
his neighbor’s. 3 Kent, Comm. 441. A rule 
of the Roman law. 


Sic interpretandum est ut verba accipiantur cum 
effectu. 3 Inst. 80. [A statute] is to be so 
interpreted that the words may be taken with 
effect. 


SIC SUBSCRIBITUR. Lat. In Scotch prac- 
tice. So it is subscribed. Formal words at 
the end of depositions, immediately preceding 
the signature. 1 How. State Tr, 1879. 


Sic utere tuo ut alienum non ladas. Use your 
own property in such a manner as not to in- 
jure that. of another. 9 Coke, 59; 1 Bl. - 
Comm. 306; Broom, Max. 268, 365; Webb, 
Poll. Torts 153; 2 Bouv. Inst. n. 2379; 5 ` 
Exch. 797; 12 Q. B. 789; 4 A. & E. 384: 17 
Mass. 334; 4 McCord (S. C) 472. Various 
comments have been made on this maxim: 
“Mere verbiage”; El. B. & E. 648. “No help 
to decision”; L. R. 2 Q. B, 247. “Utterly use- 
less as a legal maxim”; 9 N, Y. 445, It is 
a mere begging of the question: it assumes 
the very point in controversy. 13 Lea 507. 
See 2 Aust. Jurisp. 795, 829. 


SICH. A little current of water, which is 
dry in summer; a water furrow or gutter. 
Cowell. 


SICIUS. A sort of money currént among the 
ancient English, of the value of 2d. 


SICK. Affected with disease, ill, indisposed. 
State v. Douglas, 124 Kan. 482, 260 P. 655, 
657. See Sickness. : 


SICKNESS. Disease; malady; any morbid 
condition of the body (including insanity) 
which, for the time being, hinders or pre- 
vents the organs from normally discharging 
their several functions. L. R. 8 Q. B. 295. 
Any affection of the body which deprives it 
temporarily of the power to fulfill its usual 
functions, Martin v. Waycross Coca-Cola 
Bottling Co., 18 Ga. App. 226, 89 S. Ð. 495, 
496, including injury, Doody v. Davie, 77 
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Cal. App. 310, 246 P. 339, 340; contra, Poole 
v. Imperial Mut. Life & Health Ins. Co., 188 
N. C. 468, 125 S. E. 8. See, also, Beaudoin 
v. La Societe St. Jean Baptiste de Bien- 
faisance de Biddeford, 116 Me, 428, 102 A. 
234, 235, L. R. A. 1918B, 641, limiting the 
term to those disabilities which are the nat- 
ural results of disease arising from a patho- 
logical condition, and Northwestern Mut. 
Life Ins. Co. v. Wiggins (C. ©. A.) 15 F.(2d) 
646, 648, defining sickness as a condition in- 
terfering with one’s usual avocations. 
Illness; an ailment of such a character as 
to affect the general soundness and health; 
not a mere temporary indisposition, which 
does not tend to undermine and weaken the 
constitution. National Live Stock Ins. Co. v. 
Bartlow, 60 Ind. App, 233, 110 N. E. 224, 225. 


In construing a sickness indemnity policy, there 
may be said to be three degrees of sickness: First, 
when the patient is confined to his bed; second, 
when he is confined to the house, but not to his 
bed; and, third, when he is too sick to work, but 
not confined to the house. Rocci v. Massachusetts 
Acc, Co., 226 Mass. 545, 116 N. E. 477, 479. 


SICUT ALIAS. Lat. As at another time, or 
heretofore. This was a second writ sent out 
when the first was not executed. Cowell. 


SICUT ME DEUS ADJUVET. Lat. 
me God. Fleta, 1. 1, c. 18, § 4. 


So help 


Sicut natura nil facit per saltum, ita nec lex. 
Co. Litt. 238. In the same way as nature 
does nothing by a bound, so neither does the 
law. 


SIDE. The margin, edge, verge, or border of 
a surface; any one of the bounding lines of 
‘the surface. Parkman v, Freeman, 121 Me. 
341, 117 A. 301, 302. 


“Side” may be used in a generic sense so as to 
include the “front,” but it also -has a specific mean- 
ing which distinguishes it from “front.” The word 
“front” as applied to a house is always specific 
and speaking of the “side line” of a house as “front- 
ing” toward the street is incorrect. Howland v. 
Andrus, 81 N. J. Eq. 175, 86 A. 391, 393. The front 
of a lot is that portion opposite the rear of the lot 
and facing on the street, and the side is that por- 
tion adjacent to the lot or lots on either side of it. 
Turney v. Shriver, 269 Ill. 164, 109 N. E. 708, 709. 


The party or parties collectively to a law- 
suit considered in relation to his or their op- 
ponents, i. e., the plaintiff side, or the defend- 
ant side. Carr v. Davis, 159 Minn. 485, 199 
N. W. 237, 239. 

A province or field of jurisdiction ;—said 
of courts. Thus, the same court is sometimes 
said to have different sides. An admiralty 
court may have an “instance side,” distinct 
from its powers as a prize court; the “crown 
side,” (criminal jurisdiction) is to be dis- 
tinguished from the “plea side,” (civil juris- 
diction ;) the same court may have an “eq- 
uity side” and a “law side.” 


SIDE-BAR RULES. Jn English practice. 
There are some rules which the courts au- 


SIDEWALE 


thorize their officers to grant as a matter of 

course without formal application being made 
to them in open court, and these are tech- 

nically termed “side-bar rules,” because for- ` 
merly they were moved for by the attorneys 

at the side bar in court; such, for instance, 

was the rule to plead, which was an order or 

command of the court requiring a defendant 

to plead within & specified number of days. 

Such also were the rules to reply, to rejoin, 

and many others, the granting of which de- 

pended upon settled rules of practice rather 

than upon the discretion of the courts, all 

of which have been rendered unnecessary by 

statutory changes. Brown, voc. “Rule.” 


SIDE-~KICKER. A coined expression with- 
out any standing in lexicology, which the 
court, as a matter of common knowledge, can 
say is not an uncommon vernacular or col- 
loquial expression which may with equal pro- 
priety express a social relationship between 
the parties to whom it is applied, or convey 
the idea that they are business partners or 
have business interests in common. Spoon v. 
Sheldon, 27 Cal. App. 765, 151 P. 150, 152. 


SIDE LINES. In commercial usage, lines of 
goods sold or businesses followed in addition 
to one’s principal articles or occupation. 
Merrimac Mfg. Co. v. Bibb, 124 Ark. 189, 
186 S. W. 817, Ann. Cas. 1918C, 951. In min- 
ing law, the side lines of a mining claim are 
those which measure the extent of the claim 
on each side of the middle of the vein at the 
surface. They are not necessarily the side 
lines as laid down on the ground or on a map 
or plat; for if the claim, in its longer di- 
mieusion, crosses the vein, instead of follow- 
ing it, the platted side lines will be treated 
in law as the end lines, and vice versa. See 
Argentine Min. Co. v. Terrible Min, Co., 122 
U. S. 478, 7 S. Ct. 1856, 30 L. Ed. 1140; Del 
Monte Min. Co. v. Last Chance Min. Co., 171 
U. S. 55, 18 S. Ct. 895, 43 L. Ed. 72. 


SIDE REPORTS. A term sometimes applied 
to unofficial volumes or series of reports, as 
contrasted with those prepared by the official 
reporter of the court, or to collections of cas- 
es omitted from the official reports. 


SIDESMEN. In ecclesiastical law. These 
were originally persons whom, in the ancient 
episcopal synods, the bishops were wont to 
summon out of each parish to give informa- 
tion of the disorders of the clergy and peo- 
ple, and to report heretics. In process of 
time they became standing officers, under the 
title of “synodsmen,” ‘‘sidesmen,” or “quest- 
men.” The whole of their duties seems now 
to have devolved by custom upon the church- 
wardens of a parish. 1 Burn, Ecc. Law, 399, 


SIDEWALK. That part of a public street 
or highway designed for the use of pedestri- 
ans, City of Birmingham v. Shirley, 209 Ala. 
805, 96 So. 214, 215, being exclusively re- 
served for them, and constructed somewhat 
differently than other portions of the street 


SIDEWALK 


used by animals and vehicles generally, Cen- 
tral Life Assur. Soc. of the United States vY. 
City of Des Moines, 185 Iowa, 578, 171 N. W. 
31, 32. That part of the street of a munici- 
pality which has been set apart and used 
for pedestrians, as distinguished from that 
portion set apart and used for animals and 
vehicles, Graham v. Albert Lea, 48 Minn. 
201, 50 N. W. 1108; McCormick v. Allegheny 
County, 263 Pa. 146, 106 A. 203, 204. A way 
for foot passengers, or a public way especial- 
ly intended for pedestrians. Russo v. City of 
Pueblo, 63 Colo. 519, 168 P. 649, 650. A walk 
for foot passengers at the side of a street or 
road. See Kohlhof vy. Chicago, 192 Ill. 249, 61 
N. E. 446, 85 Am. St. Rep, 335; Challiss v. 
Parker, 11 Kan. 891; State v. Berdetta, 73 
Ind. 185, 38 Am. Rep. 117; Pequignot v. De- 
troit (C. C.) 16 F. 212. 


Generally the sidewalk is included with the gut- 
ters and roadway in the general term street. Bloom- 
ington v. Bay, 42 Ill, 503; In re Burmeister, 76 N. 
Y. 174; Warner v. Knox, 50 Wis. 429, 7 N. W. 372; 
Kokomo v. Mahan, 100 Ind. 242; Wiles v, Hoss, 114 
Ind, 371, 16 N. E. 800. But in many cases of munic- 
ipal ordinances and contracts the word street is held 
not to include sidewalks. Dyer v. Chase, 52 Cal. 
440; Dickinson v. Worcester, 138 Mass. 655; Barry 
v. City of Cloverport, 175 Ky, 548, 194 S. W. 818, 819. 
See, also, James v. City of Newberg, 101 Or. 616, 
201 P. 212. 


SIEN. An obsolete form of the word “scion,” 
meaning offspring or descendant. Co. Litt, 
1234. 


SIERVO. Span. In Spanish law. A slave. 
Las Partidas, pt. 4, tit. 21, L 1. 


SIETE PARTIDAS. 
See Las Partidas. 


Span. „Seven parts. 


SIGHT. When a bill of exchange is express- 
ed to be payable “at sight,” it means on pre- 
sentment to the drawee. See Campbell v. 
French, 6 Term, 212. Bills are frequently 

- drawn payable at sight or a certain number 
of days or months after sight. 


After sight in a bill means after acceptance; in 
a note, after exhibition to the maker. Dan. Neg. 
Instr. § 619. A bill drawn payable a certain num- 
ber of days after sight, acceptance waived, must 
be presented to fix the time at which the bill is to 
become due, and the term of the bill begins to run 
from the date of presentment. See 4 Montreal L. 
Rep. 249. 


SIGHT DRAFTS OR BILLS. Those payable 
at sight. 


SIGIL. In old English law, a seal, or a con- 
tracted or abbreviated signature used as a 
seal, 


SIGILLUM. Lat. In old English law. A 
seal; originally and properly a seal impress- 
ed upon wax. 


Sigillum est cera impressa, quia cera sine im- 
pressione non est sigillum. A seal is a piece 
of wax impressed, because wax without an 
impression is not a seal, 3 Inst. 169, 
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SIGLA. Lat. In Roman law. Marks or 
signs of abbreviation used in writing. Cod. 
1, 17, 11, 13. 


SIGN. To affix one’s name to a writing or 
instrument, for the purpose of authenticating 
it, or to give it effect as one’s act. McCall 
v. Textile Industrial Institute, 189 N. ©. T75, 
128 S. E. 349, 353. To attach a name or 
cause it to be attached to a writing by any 
of the known methods of impressing a name 
on paper. In re Covington Lumber Co. (D. C.) 
225 F. 444, 446. To.affix a signature to; to 
ratify by hand or seal; to subscribe in one’s 
own handwriting. Webster, Dict.; Knox’s 
Estate, 181 Pa. 230, 18 A. 1021, 6 L. R. A. 
353, 17 Am. St. Rep. 798; In re Manchester’s 
Estate, 174 Cal. 417, 163 P. 358, 359, L. R. A. 
1917D, .629, Ann. Cas. 1918B, 227. See, also, 
Miner y. Larney, 87 N. J. Law, 40, 94 A. 26, 
28. 

To make any mark, as upon a document, 
in token of knowledge, approval, acceptance, 
or obligation. In re Manchester’s Estate, 
174 Cal. 417, 163 P. 358, 360, L. R. A. 1917D, 
629, Ann. Cas. 1918B, 227; Barksdale v. Bul- 
lington, 194 Ala. 624, 69 So. 891, 898. See, 
also, Pugh v, Jackson, 154 Ky. 772, 159 S. W. 
600; and In re Kimmel’s Estate, 278 Pa. 435, 
123 A. 405, 406, 31 A. L. R. 678, with which 
compare In re Brennan’s Estate, 244 Pa. 574, 
91 A. 220, 222, See Signature. 


To “sign” is merely to write one’s name on pa- 
per, or declare assent or attestation by some sign 
or mark, and does not, like ‘‘subscribe,” require 
that ‘one should write at the bottom of the instru- 
ment signed. See Sheehan v. Kearney, 82 Miss. 688, 
21 So. 41, 8 L. R, A. 102; Robins v. Coryell, 87 
Barb. (N. Y.) 560; James v. Patten, 6 N. Y. 9, © 
Am. Dec. 376; In re Phelan’s Estate, 82 N. J. Eq. 
316, 87 A. 625, 626. But compare In re Manchester’s~ 
Estate, 174 Cal. 417, 163 P. 358, 359, L R. A. 1917D, 
629, Ann. Cas. 1918B, 227. 

The word “subscribed” is more restricted than: 
the word “signature.” The word “signature” in its 
origin involves merely a sign, the word “subscribed” 
involves a writing. The signing of a written in- 
strument has a much broader and more extended 
meaning than attaching one’s written signature to. 
it implies. When a person attaches his name or 
causes it to be attached to a writing by any of the 
known methods of impressing his name upon pa- 
per with the intention of signing it he is regarded 
as having “signed” in writing. Hagen v. Gresby, 
34 N. D. 349, 159 N. W. 3, 5, L R. A. 1917B, 281. 


—Signing judgment. In English practice. 
The signature or allowance of the proper of- 
ficer of a court, obtained by the party en- 
titled to judgment in an action, expressing 
generally that judgment is given in his favor, 
and which stands in the place of its actual 
delivery by the judges themselves. Steph. Pl. 
110, 111; French v. Pease, 10 Kan. 54. In 
American practice. A signing of the judg- 
ment record itself, which is done by the prop- 
er officer, on the margin of the record, op- 
posite the entry of the judgment. 1 Burrill, 
Pr, 268. . 


SIGN MANUAL. An autograph’ signature; 
specifically, -the official signature of a 
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sovereign, chief magistrate, or the like, to 
an official document, as letters patent, to give 
validity. Webster, Dict.; Wharton, Law 
Dict. 
In English Law 

The signature of the king to grants or let- 
ters patent, inscribed at the top. 2 Sharsw. 
Bla. Comm. 347*, The sign manual is not 
good unless countersigned, etc.; 9 Mod. 54. 
There is this difference between what the 
sovereign does under the sign manual and 
what he or she does under the great seal, 
viz., that the former is done as a personal 
act of the sovereign; the latter as an act 
of state. Brown. 


SIGNA. The plural of signum (q. v.). 


SIGNAL. A means of communication, as be- 
tween vessels at sea or between a vessel and 
the shore. The international code of signals 
for the use of all nations assigns arbitrary 
meanings to different arrangements of flags 
or displays of lights. 


SIGNATORIUS ANNULUS. Lat. In the 
civil law. <A signet-ring; a seal-ring. Dig. 
50, 16, 74. 


SIGNATORY. A term used in diplomacy to 
‘indicate a nation which is a party to a 
treaty. 


SIGNATURE. 


In Ecclesiastical Law 


The name of a sort of rescript, without seal, 
containing the supplication, the signature of 
the pope or his delegate, and the grant of a 
pardon. 

In Contracts 


The act of writing one’s name upon a deed, 
note, contract, or other instrument, either to 
identify or authenticate it, or to give it validi- 
ty as one’s own act. See A. T. Willett Co. v. 
Industrial Commission, 287 Ill. 487, 122 N. E, 
864, 867. 

The name of a person as written or set down 
by himself. Christman v. Salway, 103 Or. 
666, 205 P. 541, 549; Mills v. Howland, 2 N. D. 
30, 49 N. W. 413: 

A sign, stamp, or mark impressed as by a 
seal, or the name of any person written in his 
own hand, signifying that the writing pre- 
ceding it accords with his own wishes or in- 
tention. Pilcher v. Pilcher, 117 Va. 356, 84 
S. E. 667, 670, L. R. A. 1915D, 902. See, also, 7 
L. R. Pr. 590; 3 Nev. & FP. 228; Jackson v. 
Van Dusen, 5 Johns. (N. Y.) 144, 4 Am. Dec. 
330; In re Guilfoyle, 96 Cal, 598, 31 P. 553, 
22 L. R. A. 370; Sign. 


The “signature” to a deed may be made either by 
the grantor affixing his own signature, or by adopt- 
ing one written for him, or by making his mark, or 
impressing some other sign or symbol on the paper 
by which the signature, though written by another 
for him, may be identified. Lee v. Parker, 171 N. 
C. 144, 88 S. E. 217, 221. 

A printed, typewritten, or rubber-stamped name 
may constitute a valid signature. Wright v. Seat- 
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tle Grocery Co., 105 Wash. 383, 177 P. 818, 820; Toon- 
v. Wapinitia Irr. Co., 117 Or. 374, 243 P. 654, 557; 
Pearlberg v. Levisohn, 182 N. Y. 8. 615, 617, 112 Misc, 
95 (but see Mesibov, Glinert & Levy v. Cohen Bros. 
Mfg. Co., 245 N. Y. 805, 157 N. E. 148, 149); In re 
Deep River Nat'l Bank, 73 Conn. 341, 47 Atl. 675; 
Hamilton v. State, 103 Ind. 96, 2 N. E. 299, 53 Am, 
Rep. 4$1; Robb v. Penna. Co., 186 Pa. 456, 40 Atl. 
969, 65 Am. St, Rep. 868; Tabas v. Emergency Fleet 
Corporation (D. C.) 9 F.(2d) 648. 


SIGNET. A seal commonly used for the sign 
manual of the sovereign. Wharton. In Scot- 
land, a seal by which royal warrants connect- 
ed with the administration of justice were 
formerly authenticated. 


SIGNIFICATION. In French law. The no- 
tice given of a decree, sentence, or other judi- 
cial act. 


SIGNIFICAVIT. In ecclesiastical law. 
When this word is used alone, it means the 
bishop’s certificate to the court of chancery 
in order to obtain the writ of excommunica- 
tion; but, where the words “writ of signifi- 
cavit” are used, the meaning is the same as 
“writ de excommunicato capiendo.” Shelf. 
Mar. & Div. 502, Obsolete. 


SIGNIFY. To make known by signs or 
words: express; communicate; announce; 
declare. State v. Klein, 94 Wash. 212, 162 
P, 52, 53. 


SIGNING JUDGMENT. 
SIGNUM. Lat. 


See Sign. 


In the Roman and Civil Law 


A sign; a mark; a seal. The seal of an 
instrument. Calvin. 

A species of proof. By “signa” were meant 
those species of indicia which come more im- 
mediately under the cognizance of the senses; 
such as stains of blood on the person of one 
accused of murder, indications of terror at 
being charged with the offense, and the like. 
Best, Pres. 18, note f. 


In Saxon Law 


The sign of a cross prefixed as a sign of 
assent and approbation to a charter or deed. 


SILENCE. The state of a person who does 
not speak, or of one who refrains from speak- 
ing. In the law of estoppel, “silence” im- 
plies knowledge and an opportunity to act 
upon it, Pence v. Langdon, 99 U. S. 581, 25 
L. Hd. 420; Stewart v. Wyoming Cattle 
Ranch Co, 128 U. S. 383, 9 S. Ct. 101, 32 
L. Ed. 489; Chicora Fertilizer Co. v. Dunan, 
91 Md. 144, 46 A. 347, 50 L. R. A. 401. 


Silence shows consent. 6 Barb. (N. Y.) 28, 35. 
Silent leges inter arma. The power of law is 
suspended during war. Bacon; 4 Inst. 70. 


SILENTIARIUS. In English law. One of 
the privy council; also an usher, who sees 
good rule and silence kept in court. Whar- 
ton, 


SILK 


SILK. Fine, soft thread produced by vari- 
ous species of caterpillars, ete. Lowder v. 
Union Transfer’ Co. of San Francisco, 79 Cal. 
App. 598, 250 P. 703, 704. 


Under a statute referring to silk in a manufac- 
tured or unmanufactured state, any fabric which 
contains silk will not necessarily be included, See 
281. J. C. P. 265; 33 L. J. Ex. 187, 


SILK GOWN. Used especially of the gowns 
worn in England by king’s counsel; hence, 
“to take silk’ means to attain the rank of 
king’s counsel. Mozley & Whitley. 


SILVA. Lat. 
wood. 


SILVA CAEDUA. 


In the Civil Law 


That kind of wood which was kept for the 
purpose of being cut. 


In the ¢ivil law. Wood; a 


In English law 


Under wood; coppice wood. 2 Inst. 642; 
Cowell. All small wood and under timber, 
and likewise timber when cut down, under 
twenty years’ growth; titheable wood. 38 
Salk. 347. See, also, Sylva Cædua, 


SILVER. Coin made of silver; silver mon- 
ey; money (in general), . Webster, Dict.; 
Cook v. State, 130 Ark. 90, 196 S. W. 922, 
924. 


SILVER SALT. A name applied commercial- 
ly to anthraquinone sulphoacid, a coal tar 
product. Newport Co. v. U. S., 12 Ct. Cust. 
App. 115, 116. 


SIMILAR. Nearly corresponding; resem- 
bling in many respects; somewhat like; hav- 
ing a general likeness. Scott v. State, 107 
Ohio St. 475, 141 N. E. 19, 23; Greenbaum vy. 
De Jong, 166 N. Y. S. 1042, 1044; People v. 
Standard Home Co., 59 Colo. 355, 148 P. 
869; In re Bonsall’s Estate, 288 Pa. 89, 185 
A, 724, 725; Commonwealth v. Nance, 158 Ky. 
444, 165 S. W. 423, 424; Commercial Nat. 
Bank of Checotah v. Phillips, 61, Okl. 179, 
160 P. 920, 921; Fidelity & Deposit Co. v. 
Brown, 92 Vt. 390, 104 A. 234, 236. 

Also, sometimes, exactly like; identical; 
exactly corresponding (at least in all es- 
sential particulars). Fletcher v. Interstate 
Chemical Co., 94 N. J. Law, 332, 110 A. 709; 
Stowell v. Blanchard, 122 Me. 368, 119 A, 
866, 868; Commercial Nat. Bank of Checotah 
v. Phillips, 61 Okl. 179, 160 P. 920, 921. Thus, 
a statutory provision in relation to “previous 
conviction of a similar offense” may mean 
conviction of an offense identical in kind. 
Com. v. Fontain, 127 Mass. 454, 


SIMILAR DESCRIPTION. Such words as 
used in a tariff act import that the goods 
are similar in product and adapted to similar 
uses; not necessarily, that they have been 

produced by similar methods of manufacture; 
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Greenleaf v, Goodrich, 1 Hask. 586, Fed. Cas. 
No. 5,778. 


SIMILITER. Lat. In pleading. Likewise; 
the like. The name of the short formula 
used either at the end of pleadings or by it- 
Self, expressive of the acceptance of au is- 
sue of fact tendered by the opposite party; 
otherwise termed a “joinder in issue.” Steph, 
Pl. 57, 287, See Solomons v. Chesley, 57 N. H. 
163; 2 Saund. 319 b; Shaw v. Redmond, 11 
Serg. & R. (Pa.) 32. The plaintiffs reply, 
that, as the defendant has put himself upon 
the country, he, the plaintiff, does the like. 
It oceurs only when the plea has the conclu- 
sion to the country, and its effect is to join the 
plaintiff in the issue thus tendered by the de- 
fendant. Co, Litt. 126 a. 


Similitudo legalis est casuum diversorum. inter 
se collatorum similis ratio; quod in uno simili- 
um valet, valebit in altero. Dissimilium, dissi- 
miiis est ratio. Legal similarity is a similar 
reason which governs various cases when 
compared with each other; for what avails 
in oue similar case will avail in the other. 
Of things dissimilar, the reason is dissimilar, 
Co. Litt. 191; Benj. Sales 379. 


Simonia est voluntas sive desiderium emendi- 
vel vendendi spiritualia vel spiritualibus adher- 
entia. Contractus ex turpi causa et contra bo- 
hos mores. Hob. 167. Simony is the will or 
desire of buying or selling spiritualities, or 
things pertaining thereto. It is a contract 
founded on a bad cause, and against morality. 


SIMONY. In English ecclesiastical law. The 
corrupt presentation of any one to an eccle- 
siastical benefice for money, gift, or reward. 
2 Bl. Comm. 278. An unlawful contract ‘for 
presenting a clergyman to a benefice. The 
buying or selling of ecclesiastical preferments 
or of things pertaining to the ecclesiastical 
order. Hob. 167. See State v. Buswell, 40 
Neb. 158, 58 N. W. 728, 24 L. R. A. 68. 


An unlawful agreement to receive a temporal re- 
ward for something holy or spiritual. Code 1, 3, 
31; Ayliffe, Parerg. 496. 

Giving or receiving any material advantage in re- 
turn for spiritual promotion, whether such ad- 
vantage be actually received or only stipulated for. 
Jenks, Mod. Land L. 220. 


SIMPLA. Lat. In the civil law. The sin- 
gle value of a thing. Dig. 21, 2, 37, 2. 


SIMPLE. Pure; unmixed; not compound- 
ed; not aggravated; not evidenced by sealed 
writing or record, 

As to simple “Assault,” “Average,” ‘“Bat- 
tery,” “Blockade,” “Bond,” “Confession,” 
“Contract,” “Contract Debt,” “Deposit,” “Im- 
prisonment,” “Interest,” “Larceny,” “Obliga, 
tion,” “Tool,” “Trust,” and “Warrandice,” see 
those titles. 


SIMPLE SENTENCE. In rhetoric, one in 
which only one principal statement is made, 
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even though there be adverbial phrases mod- 
ifying the predicate. San Antonio, U. & G. 
R. Co. v. Dawson (Tex. Civ. App.) 201 S. W. 
247, 251. 


SIMPLEX. Lat. 
qualified. 


Simple; single; pure; un- 


Charta Simplex 


A deed-poll or single deed. Jacob, Law 
Dict. 
Simplex Beneficium 


In ecclesiastical law. A minor dignity in a 
cathedral or collegiate church, or any other 
ecclesiastical benefice, as distinguished from 
a cure of souls. 
with any parochial cure, without coming un- 
der the prohibitions against pluralities. 
Wharton. ; 

Simplex Dictum 

In old English practice. Simple averment ; 

mere assertion without proof. 


Simplex Justitiarius 


In old records. Simple justice. A name 
sometimes given to a puisne justice. Cowell. 


Simplex Loquela 


In old English practice. Simple speech; 
the mere declaration or plaint of a plaintiff. 


Simplex Obligatio 


A single obligation; a bond without a con- 
dition. 2 Bl. Comm. 340. 


Simplex Peregrinatio 


In old English law. Simple pilgrimage. 
Fleta, 1. 4, c. 2, § 2. 


Simplex commendatio non obligat. Mere rec- 
ommendation [of an article] does not bind, 
[the vendor of it] Dig. 4, 3, 37; 2 Kent, 
Comm. 485; Broom, Max. 781; 4 Taunt. 488; 
16 Q. B. 282, 283; Cro. Jac.4; 2 Allen (Mass.) 
214; 5 Johns. (N. Y.) 354; 4 Barb. (N. Y.) 95. 


Simplex et pura donatio dici poterit, ubi nulia 
est adjecta conditio nec modus. A gift is said 
to be pure and simple when no condition or 
qualification is annexed. Bract, 1. 


Simplicita est legibus amica; et nimia subtilitas 
in jure reprobatur. 4 Coke, 8. Simplicity is 
favorable to the laws; and too much subtlety 
in law is to be reprobated. 


SIMPLICITER. Lat. Simply; without cer- 
emony; in a summary manner. 

Directly; immediately; as distinguished 
from inferentially or indirectly. 

By itself; by its own force; perse. ” 


SIMUL CUM. Lat. Together with. In ac 
tions of tort and in prosecutions, where sev- 
eral persons united in comimitting the act 
complained of, some of whom are known and 
others not, it is usual to allege in the declara- 
tion or indictment that the persons therein 
named did the injury in question, “together 


It may therefore be held’ 


SIMULATIO LATENS 


with (simul cum) other persons unknown.” 
In cases of riots, it is usual to charge that A 
B, together with others unknown,’ did the 
act complained of. 2 Chitty, Cr. Law 488; 
2 Salk. 593. 


When a party sued with’ another pleads sepa- 
rately, the plea is generally entitled in the name 
of the person pleading, adding, “sued with ——,” 
naming the other party. When this occurred, it 
was, in the old phraseology, called pleading with a 
simul cum. 


SIMUL ET SEMEL. Lat. 
one time. 


Together and at 


SIMULATE. To assume the mere appearance 
of, without the reality; to assume the signs 
or indications of, falsely; to counterfeit; 
feign; imitate; pretend. Harryman v. Har- 
ryman, 93 Kan. 223, 144 P. 262, 265, Ann, Cas. 
1915B, 369. To engage, usually with the co- 
operation or connivance of another person, 
in an act or series of acts, which are appar- 
ently transacted in good faith, and intended 
to be followed by their ordinary legal conse- 
quences, but which in reality conceal a fraud- 
ulent purpose of the party to gain thereby 
some advantage to which he is not entitled, or 
to injure, delay, or defraud others. See Cart- 
wright y. Bamberger, 90 Ala. 405, 8 So. 264. 


SIMULATED CONTRACT. One which, 
though clothed in coucrete form, has no ex- 
istence in fact. It may at any time and at 
the demand of any person in interest be de- 
clared a sham and may be ignored by credi- 
tors of the apparent vendor. Hibernia Bank 
& Trust Co. v. Lousiana Ave. Realty Co., 143 
La. 962, 79 So. 554, 556. 


SIMULATED FACT. In the law of evidence. 
A fabricated fact; an appearance given to 
things by human device, with a view to de- 
ceive and mislead. Burrill, Cire. Ev, 131. 


SIMULATED JUDGMENT. One which is 
apparently rendered in good faith, upon an 
actual debt, and intended to be collected by 
the usual process of law, but which in reality 
is entered by the fraudulent contrivance of 
the parties, for the purpose of giving to one 
of them an advantage to which he is not en- 
titled, or of defrauding or delaying third. 
persons. ` 


SIMULATED SALE. One which has all the 
appearance of an actual sale in good faith, 
intended to transfer the ownership of prop- 
erty for a consideration, but which in reality 
eovers a collusive design of the parties to 
put the property beyond the reach of eredi- 
tors, or proceeds from some other fraudulent 
purpose. 


SIMULATIO LATENS. Lat. A species of 
feigned disease,.in which disease is actually 
present, but where the symptoms are falsely 
aggravated, and greater sickness is pretend- 
ed than really exists. Beck, Med. Jur. 3. 


SIMULATION 


SIMULATION. 


In the Civil Law 


Misrepresentation or concealment of the 
truth; as where parties pretend to perform a 
transaction different from that in which they 
really are engaged. Mackeld, Rom. Law, § 
181. 

In French Law 


Collusion; a fraudulent arrangement be- 
tween two or more persons to give a false or 
deceptive appearance to a transaction in 
which they engage. 


SIMULTANEOUS. At the same time. State 
v. Columbus, Delaware & Marion Electric Co.. 
103 Ohio St. 280, 133 N. E. 487, 488. 


The word “simultaneous,” as used in a patent 
claim, does not imply absolute synchronism from 
beginning to end, but has some elasticity. Events 
may be substantially or relatively simultaneous, al- 
though not absolutely so. Westinghouse Mach. Co. 
v. C. & G. Cooper Co. (C. C. A.) 245 F. 463, 468. 


SINCE. This word’s proper signification is 
“after,” Keller v. Keller, 121 Kan. 520, 247 
P. 438, 435, 49 A. L. R. 113, and in its appar- 
ent sense it includes the whole period between 
the event and the present time. Jones v. 
Bank, 79 Me. 195, 9 A, 22. “Since” a day 
named, does not necessarily include that day. 
Monroe v. Acworth, 41 N. H. 201. 


SINDERESIS. “A natural power of the 
soul, set in the highest part thereof, moving 
and stirring it to good, and abhorring evil. 
And therefore sinderesis never sinneth nor 
erreth. And this sinderesis our Lord put in 
man, to the intent that the order of things 
should be observed. And therefore sindere- 
sis ig called by some men the ‘law of reason,’ 
for it ministereth the principles of the law 
of reason, the which be in every man by na- 
ture, in that he is a reasonable creature.” 
Doct. & Stud. 39. 


SINE. Lat. Without. 


SINE ANIMO REVERTENDI. Without the 
intention of returning. 1 Kent, Comm. 78. 


SINE ASSENSU CAPITULI. Without the 
_consent of the chapter. In old English prac- 
tice. A writ which lay where a dean, bishop, 
prebendary, abbot, prior, or master of a hos- 
pital aliened the lands holden in the right of 
his house, abbey, or priory, without the con- 
sent of the chapter; in which cases his suc- 
cessor might have this writ. Fitzh. Nat. 
Brey. 194, I; Cowell. 


SINE CONSIDERATIONE CURIAE. With- 
out the judgment of the court. Fleta, lib. 2, 
c 47, § 13. 


SINE DECRETO. Without authority of a 
judge. 2 Kames, Eq. 115. 


SINE DIE. Without day; without assign- 
Ing a day for a further meeting or hearing. 
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Hence, a final adjournment: final dismissal 
of a cause. Quod eat sine die, that he go 
without day; the old form’ of a judgment 
for the defendant, i. e., a judgment discharg- 
ing the defendant from any further appear- 
ance in court. 


SINE HOC QUOD. Without this, that. A 
technical phrase in old pleading, of the same 
import with the phrase “absque hoc quod.” 


SINE NUMERO. Without stint or limit. A 
term applied to common, Fleta, lib. 4, c 19, 
§ 8. 


SINE PROLE. Without issue. Used in gen- 
ealogical tables, and often abbreviated into 
g p.” 


SINE QUA NON. Without which not. 
without which the thing cannot be. 
dispensable requisite or condition. 


That 
An in- 


Sine possessione usucapio procedere non po- 
test. There can be no prescription without 
possession. 


SINECURE. In ecclesiastical law. When a 
rector of a parish neither resides nor per- 
forms duty at his benefice, but has a vicar 
under him endowed and charged with the 
cure thereof, this is termed a ‘‘sinecure.” 
Brown. 

An ecclesiastical benefice without cure of 
souls. 

In popular usage, the term denotes an of- 
fice which yields a revenue to the incumbent, 
but makes little or no demand upon his time 
or attention. . 


SINGLE. Unitary; detached; individual; 
affecting only one person; containing only 
one part, article, condition, or covenant. 
Alone; abstracted from others. State v. 
Patch, 64 Mont. 565, 210 P. 748, 750. Unmar- 
ried. In re Rudman’s Estate, 244 Pa. 248, 
90 A. 566, 567. The term is applicable to a 
widow; Crum v. Brock, 186 Miss. 858, 101 So. 
704, 705; 12 L. J. W. C. 74; and occasionally 
even to a married woman living apart from 
her husband; 12 Q. B. D. 681. 

Sometimes, principal; dominating. Attor- 
ney General v. Marx, 203 Mich. 331, 168 N. 
W. 1605, 1006. . 

As to single “Adultery,” “Bill,” “Bond,” 
“Comhat,’’ “Demise,” “Entry,” “Escheat,” 
“Obligation,” “Original,” and “Tract,” see 
those titles. 


SINGLE CREDITOR. One having a lien only 
on a single fund;—distinguished from double 
creditor, who is one having a lien on two 
funds. Newby v. Fox, 90 Kan. 317, 133 P. 
890, 47 L. R. A. (N. S.) 302. 


SINGULAR. Each; as in the expression 
“all and singular.” .Also, individual. In 
grammar, the singular is used to express only 
one. In law, the singular frequently includes 
the plural, Under the 13 & 14 Vict. e 21, § 
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4, words in acts of parliament importing the 
singular shall include the plural, and vice ver- 
8a, unless the contrary is expressly provided. 
Whart. Lex. i 

As to singular “Successor,” and “Title,” 
see those titles. | 


Singuli in solidum tenentur. Each is bound 
for the whole. 6 Johns. Ch. (N. Y.) 242, 252. 


SINKING FUND. See Fund. 


SIPESSOCUA,. In old English law. A fran- 
chise, liberty, or hundred. 
SIST, v. In Scotch practice. To stay pro- 


ceedings. Bell. 


SIST, n. In Scotch practice. A stay or sus- 
pension of proceedings; an order for a stay 
of proceedings. Bell. 


SISTER. A woman who has the same father 
and mother with another, or has one of them 
only. In the first case, she is called sister, 
simply; in the second, half-sister. Wood .v. 
Mitchell, 61 How. Prac. (N. XY.) 48; People v. 
Elliff, 74 Colo, 81, 219 P. 224, 225. See, also, 
In re Benson’s Estate, 99 Mise. Rep. 222, 163 
N. Y. S. 670, 671. The word is the correla- 
tive of “brother.” 


SIT. To hold court; to do any act of a ju- 
dicial nature. Russell v. Crook County 
Court, 75 Or. 168, 146 P. 806, 808; Faulkner v. 
Walker, 36 Ga. App. 636, 137 S. E. 909, 910. 
To hold a session, as of a court, grand jury, 
legislative body, etc. To be formally organ- 
ized and proceeding with the transaction of 
business. See Allen v. State, 102 Ga. 619, 
29 S. E. 470; Cock v. State, 8 Tex. App. 659; 
Boyd v, Kellog, 121 Md. 42, 88 A. 30, 31. 


SITHCUNDMAM. In Saxon law. 
constable of a hundred. 


The high 


SITIO GANADO MAYOR. (Sometimes writ- 
ten, also, sitio de ganado mayor.) Sp. In 
Spanish and Mexican land law, a tract of land 
in the form of a square, each side of which 
measures 5,000 varas; the distance from 
the center of each sitio to each of its sides 
should be measured directly to the cardi- 
nal points of the compass, and should be 2,500 
varas. U. S. v. Cameron, 3 Ariz. 100, 21 P. 
177. Equivalent to 4338.464 acres. Ainsa v. 
U. S., 161 U. S. 219, 16 S. Ct. 544, 40 L. Ed. 
678. A square league. U. S. v. Sutherland, 
19 How. 368, 364, 15 L. Ed. 666; Corrigan v. 
State, 42 Tex. Civ. App. 171, 94 S. W. 95, 100. 


—Sitio de ganado menor, or sheep ranch, is 
equivalent to 1928.133 acres. Ainsa v. U. S., 
161 U. S. 219, 16 S, Ct. 544, 40 L. Ed. 673. 


SITTINGS. In practice. The holding of a 
court, with full form, and before all the judg- 
es; asa sitting in banc. 3 Steph. Comm. 423. 
The holding of a court of nisi prius by one 
or more of the judges of a superior court, in- 
Bu.Law Dict. (8p Ep.)—108 


SIX CLERKS 


stead of the ordinary nisi prius judge. 8 
Steph. Comm. 422. .- 


SITTINGS. AFTER TERM. Sittings in bane 
after term were held by authority of the St. 
1 & 2 Vict. c. 32. The courts were at liberty 
to transact business at their sittings as in 
term-time, but the custom was to dispose 
only of cases standing for argument or judg- 
ment. Wharton. 


SITTINGS IN BANK, or BANC. The ses- 
sions of a court, with the full bench present, 
for the purpose of determining matters of 
law argued before them. The sittings which 
the respective superior courts of common law 
hold during every term for the purpose of 
hearing and determining the various matters 
of law argued before them, They are so 
called in contradistinction to the sittings at 
nist prius, which are held for the purpose of 
trying issues of fact. 


SITTINGS IN CAMERA. See Chambers. 


SITUS. Lat. Situation; location. Smith 
v. Bank, 5 Pet. 524, 8 L. Ed. 212; Heston v. 
Finley, 118 Kan. 717, 236 P. 841, 843; Avery 
v. Interstate Grocery Co., 118 Ok]. 268, 248 P. 
340, 341, 52 A. L. R. 528. Site; position; the 
place where a thing is, considered, for exam- 
ple, with reference to jurisdiction over it, or 
the right or power to tax it. See Boyd v. 
Selma, 96 Ala. 144, 11 So. 393, 16 L. R. A. 
729; Bullock v. Guilford, 59 Vt. 516, 9 A. 360; 
Fenton v. Edwards, 126 Cal, 43, 58 P. 820, 46 
L. R. A. 882, 77 Am. St. Rep. 141. 


Sive tota res evincatur, sive pars, habet re- 
gressum emptor in venditorem. The purchas- 
er who has been evicted in whole or in part 
has an action against the vendor. Dig: 21, 
2, 1; Broom, Max. 768. 


SIX ACTS, THE. The acts passed in 1819, 
for the pacification of England, are so called. 
They, in effect, prohibited the training of 
persons to arms; authorized general search- 
es and seizure of arms; prohibited meetings 
of more than fifty persons for the discussion 
of public grievances; repressed with heavy 
penalties and confiscations seditious and 
blasphemous libels; and checked pamphle- 
teering by extending the newspaper stamp 
duty to political pamphlets. Brown. 


SIX ARTICLES, LAWS OF. A celebrated act 
entitled “An act for abolishing diversity of 
opinion,” (81 Hen. VIII, c. 14,) enforcing con- 
formity under the severest penalties on six 
of the strongest points in the Roman Catholic 
religion: Transubstantiation, communion in 
one kind, the celibacy of the clergy, monastic 
vows, the sacrifice of the mass, and auricular 
confession. 4 Steph. Com. 183; 4 Reeve, Eng. 
Law, 378. Repealed by 1 Eliz, c. 1. 


SIX CLERKS. In English practice. Offi- 
cers of the court of chancery, who received 
and filed all bills, answers, replications, and 


SIX-DAY LICENSE 


other papers, signed office copies of pleadings, 
examined and signed dockets of decrees, ete., 
and had the care of all records in their office. 
Holthouse; 3 Bl. Comm. 443. They were 
abolished by St. 5 Vict. e. 5. 


SIX-—DAY LICENSE. In English law. A liq- 
uor license, containing a condition that the 
premises in respect of which the license is 
granted shall be closed during the whole of 
Sunday, granted under section. 49 of the li- 
censing act, 1872 (85 & 36 Vict. c. 94.) 


SIXHINDI. Servants of the same nature as 
rod knights, (q. v.) Anc. Inst. Eng. 


SKELETON BILL. One drawn, indorsed, or 
accepted in blank. 


SKELETON BILL OF EXCEPTIONS. A bill 
of exceptions containing calls for the inser- 
tion by the clerk of the necessary documents. 
Padgett v. Gulfport Fertilizer Co., 11 Ala. 
App. 366, 66 So. 866, 867. 


SKILL. Practical and familiar knowledge 
of the principles and processes of an art, sci- 
ence, or trade, combined with the ability to 
apply them in practice in a proper and áp- 
proved manner and with readiness and dex- 
terity. See Dole y. Johnson, 50 N. H. 454; 
Akridge v. Noble, 114 Ga. 949, 41 S. E. 78; 
Graham v. Gautier, 21 Tex. 119; Haworth 
v. Severs Mfg. Co., 87 Iowa, 765, 51 N. W. 68. 


Reasonable Skill 


Such skill as is ordinarily possessed and ex- 
ercised by persons of common capacity, en- 
gaged in the same business or employment. 
Mechanics’ Bank v. Merchants’ Bank, 6 Mete. 
(Mass.) 26. 

Skilled Witnesses 


Witnesses who are allowed to give evidence 
on matters of opinion and abstract fact. 


SLACKER. A person who was derelict in the 
performance of his duty toward his country 
in the world war. Dimmitt v. Breakey (C. C. 
A.) 267 F. 792; Choctaw Coal & Mining Co. v. 
Lillich, 204 Ala. 533, 86 So. 383, 385, 11 A. L. 
R. 1014. 


SLADE. In old records. A long, flat, and 
narrow piece or strip of ground. Paroch. 
Antiq. 465. 


SLAINS. See Letters of Slains. 


SLANDER. In torts. Oral defamation; the 
speaking of false words concerning another, 
whereby injury results to his reputation. See 
Pollard v. Lyon, 91 U. S. 227, 23 L. Hd. 308; 
Fredrickson v. Johnson, 60 Minn. 337, 62 N. 
WwW. 388; Ross v. Ward, 14 8. D. 240, 85 N. 
W. 182, 86 Am. St. Rep. 746; Gambrill v. 
Schooley, 98 Md. 48, 48 A. 730, 52 DL. R. A. 
87, 86 Am. St. Rep, 414; Republican Pub. 
Co. v. Mosman, 15 Colo. 398, 24 P. 1051; 
Civ. Code Ga. 1895, § 3837 (Civ. Code 1910, 
$ 4433), . Butler v. Freyman, 216: Mo. : App. 
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636, 260 S. W. 523, 525; 
La. 352, 104 So. 112, 113. 

“Libel” and “slander” are both methods of 
defamation; the former being expressed by 
print, writing, pictures, or signs; the latter 
Dy oral expressions. Spence v. Johnson, 142 
Ga. 267, 82 S. E. 646, 647, Ann. Cas. 19164A, 
1195. 


State v. Roy, 158 


SLANDER OF TITLE. This is a statement 
of something tending to cut down the extent 
of title to some estate vested in the plaintiff. 
Such statement, in order to be actionable, 
must be false and malicious; i. e both un- 
true and done on purpose to injure the plain- 
tiff. Damage must also have resulted from 
the statement. Brown. See Burkett v. Grif- 
fith, 90 Cal. 582, 27 P. 527, 13 L. R. A. TOT, 
25 Am. St. Rep. 151; Carbondale Inv. Co. v. 
Burdick, 67 Kan. 329, 72 P. 781; Butts v. 
Long, 94 Mo. App. 687, 68 S. W. 754; Fearon 
v. Fodera, 169 Cal. 370, 148 P. 200, 202, Ann. 
Cas. 1916D, 312; Kelly v. First State Bank, 
145 Minn. 331, 177 N. W. 347, 9 A. L. R. 
929, 


SLANDERER. One ‘who maliciously and 
without reason imputes a crime or fault. to 
another of which he is innocent. See Slan- 
der. 


SLANDEROUS PER SE. Words falsely spo- 
ken of another are slanderous per se only 
when they impute the commission of a crime 
involving moral turpitude, impute the exist- 
ence of a loathsome and infectious disease, 
impute unfitness to perform the duties of an 
office or employment, prejudice in a profes- 
sion or trade, or tend to disinherit him. 
Smallwood v. York, 168 Ky. 139, 173 8. W. 
880, 381, L. R. A. 1915D, 578; Edwards 
X-Ray Co. v. Ritter Dental Mfg. Co., 210 
N. Y. S. 299, 300, 124 Misc. Rep. 898. 


- SLAVE. A person who is wholly subject to 


the will of another; one who has no freedom 
of action, but whose person and services are 
wholly under the control of another. Web- 
ster; Anderson v. Salant, 38 R. I. 468, 96 
A. 425, 428, L. R. A. 1916D, 651. 


One who is under the power of a master, and who 
belongs to him; so that the master. may sell and 
dispose of his person, of his industry, and of his 
labor, without bis being able to do anything, have 
anything, or acquire anything, but what must be- 
long to his master. Civ. Code La. 1838, art. 35. 


SLAVE-TRADE. The traffic in slaves, or 
the buying and selling of slaves for profit. 


SLAVERY. The condition of a slave; that 
civil relation in which ore man has absolute 
power over the Hfe, fortune, and liberty of 
another. 


SLAY. This word, in an indictment, adds 
rviothing to the force and effect.of the word 
“kill,” when used with reference to the tak- 
ing of human life. It is particularly appli- 
Bu.Law Dror.(3p Ep,): 
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cable. to the taking. of human life in battle; 
and, when. it..is.not used in this sense, it is 
synonymous with “kill.” State v. Thomas, 
32 La. Ann. 351. . i 


SLEDGE. A hurdle to draw traitors to 
execution, ` A ‘Hale, ,P. 0. 82. 


SLEEPING PARTNER. A dormant partner; 
one whose name does not appear in the firm, 
and who takes no active part in the busi- 
ness, but who has an interest in the concern, 
and shares the profits, and thereby becomes 
a partner, either absolutely, or as respects 
third persons, 


SLEEPING RENT. In English law. An ex- 
pression frequently used in coal-mine leases 
and agreements for the same. It signifies a 
fixed or dead, i. e., certain, rent, as distin- 
guished from a rent or royalty varying with 
the amount of coals gotten, and is payable 
although the mine should not be worked at 
all, but should be sleeping or dead, whence 
the name. Brown. 


SLICE. An indeterminate part or portion. 
Read v. McKeague, 252 Mass. 162, 147 N. E. 
585. 


SLICK, “Smooth, with a slippery or greasy 
smoothness.” McCall v. B. Nugent Bros. 
Dry Goods Co. (Mo. Sup.) 236 S. W. 324, 327. 


SLIGHT. As to slight “Care,” “Evidence,” 
“Fault,” and “Negligence,” see those titles. 


SLIP, In negotiations for a policy of in- 
surance, In England, the agreement is in 
practice concluded between the parties by a 
memorandum called the “slip,” containing 
the terms of the proposed insurance, and in- 
itialed by the underwriters. Sweet. 

Also that part of a police court which is 
divided off from the other parts of the court, 
for the prisoner to stand in. It is frequently 
called the “dock.” Brown. 

The intermediate space between two 
wharves or docks; the opening or vacant 
space between two piers. See Thompson v. 
New York, 11 N. Y. 120; New York v. Scott, 
1 Caines (N. Y.) 543. , 

A break or cleavage in the continuity of 
the slate structure of the roof of a mine. 
Edgren v. Scandia Coal Co., 171 Iowa, 459, 
151 N. W. 519, 522. 


SLIPPA. A stirrup. There is a tenure of 
land in Cambridgeshire by holding the sov- 
ereign’s stirrup. Wharton, 


SLOPE. 
mining statute, is a level or inclined way, 
passage, or opening used for the same pur- 
pose as a shaft. Roberts v. Tennessee Coal, 
Iron & R. Co. (C. C. A.) 255 F. 469, 471. 


SLOUGH. An arm of a river, flowing be- 
tween islands and the main-land, and sepa- 
rating the islands from one another. Sloughs 
have not the breadth of the main river, nor 


A “slope,” within the meaning of & ` 


does. the main body of water of the-stream 
flow through them. Dunlieth & D.. Bridge 
Co. v. Dubuque County, 55. Iowa, 565, 8 N. 
W. 443. 


SLOUGH SILVER. A rent paid to the castle 
of Wigmore, in lieu of certain days’ work in 
harvest, heretofore reserved to the, lord from 


his tenants. Cowell. ` 
SLUICEWAY. An artificial channel into 
which water is let by a sluice. Specifically, 


a trench constructed over the bed of a stream, 
so that logs or lumber can be floated down 
to a convenient place of delivery. Webster. 
See Anderson v. Munch, 29 Minn. 416, 13 N. 
W. 192. 


SMAKA. 
sel; 


In old records. 
a smack. Cowell. 


A small, light ves- 


SMALL DEBTS COURTS. The several coun- 
ty courts established by St. 9 & 10 Vict. c. 
95, for the purpose of bringing justice home 
to every man’s door. 


SMALL TITHES. All personal and mixed 
tithes, and also hops, flax, saffrons, potatoes, 
and sometimes, by custom, wood. Otherwise 
called “privy tithes.” 2 Steph. Comm. 726. 


SMART-MONEY. Vindictive or exemplary 
damages given by way of punishment and 
example, in cases of gross misconduct of de- 
fendant. See Brewer v. Jaeobs (C. ©.) 22 
F. 224; Springer vy. Somers Fuel Co., 196 
Pa. 156, 46 A. 870; Day v. Woodworth, 13 
How. 371, 14 L. Ed. 181; Murphy v. Hobbs, 
T Colo. 541, 5 P. 119, 49 Am. Rep. 366; 
Cotton y. Fisheries Products Co., 181 N. ©. 
151, 106 S. E. 487, 488. 


SMELLER. Witness in liquor case who qual- 
ifies as “smeller” is one who is shown to 
know liquor by smell. Mathews v. State, 21 
Ala. App. 181, 106 So. 390, 391. 


SMELTING. A melting of ores in the pres- 
ence of some re-agent which operates to sep- 
arate the metallic element by combining with 
a non-metallic element. Lowrey v. Smelting 
& Aluminum Co. (C. C.) 68 F. 354. 


SMOKE-FARTHINGS. In old English law. 
An annual rent paid to cathedral churches; 
another name for the pentecostals or custom- 
ary oblations offered by the dispersed in- 
habitants within a diocese, when they made 
their processions to the mother cathedral 
church. Cowell, 


SMOKE-SILVER. In English law. A sum 
paid to the ministers of divers parishes as a 
modus in lieu of tithe-wood. Blount. 


SMUGGLING. The offense of importing pro- 
hibited articles, or of defrauding the revenue 
by the introduction of articles into consump- 
tion, without paying the duties chargeable 
upon them. It may be committed indifferent- 
ly either upon the excise or customs revenue. 
Wharton, 


SMUGGLING 


The fraudulent taking into a country, or 
out of it, merchandise which is lawfully pro- 
hibited. (Quoted and approved by Brewer, 
J.. in Dunbar v. U. S., 156 U. S. 185, 15 8. 
Gc. 325, 39 L. Ed. 390.) 

“The bringing on shore, or carrying from 
the shore, goods and merchandise, for which 
the duty has not been paid, or of goods of 
which the importation or exportation is pro- 
hibited.” 6 Bac. Abr. 258. So, in almost pre- 
cisely the same words in 1 Hawk. Pl. Cr. 
661; 1 Russ. Cr. 172; Gillespie v. U. 8. (C. 
C. A.) 13 F.2d) 736, 738. 


SNOTTERING SILVER. A small duty 
which was paid by servile tenants in Wylegh 
to the abbot of Colchester. Cowell. 


SO. This term is sometimes the equivalent 
of “hence,” or “therefore,” and it is thus 
understood whenever what follows is an il- 
lustration of, or conclusion from, what has 
gone before. Clem v. State, 33 Ind. 431. 

In connection with time, it suggests a pe- 
riod of indefinite duration. Thus, an agree- 
ment to pay rent “within a week or so” after 
a specified date is sufficiently complied with 
by payment 13 days after the date fixed. 
Marshall v. Partyka, 98 Conn, 778, 120 A. 
507, 508. 


SO HELP YOU GOD. The formula at the 
end of a common oath. 


SOAKAGE. ‘The term “soakage,” as used in 
the laws and regulations relating to with- 
drawal of liquors from bonded warehouses, 
means the spirits which in course of time 
in the warehouse had been absorbed by the 
staves of the barrel containing it. Bernheim 
Distilling Co. v. Mayes (D. C.) 268 F. 629, 630. 


SOBER. Moderate in, or abstinent from, the 
use of intoxicating liquors. American Cigar 
Co. v. Fabacher, 156 La. 182, 100 So. 299, 300. 


SOBRE. Span. Above; over; upon. Ruis 


v. Chambers, 15 Tex. 586, 592. 


SOBRE-JUEZES. In Spanish law. Supe- 
rior judges. Las Partidas, pt. 3, tit. 4, 1. 1. 


SOBRINI and SOBRINAE. Lat. In the civil 
law. The children of cousins german in gen- 
eral, 


SOC, SOK, or SOKA. In Saxon law. Juris- 
diction; a power or privilege to administer 
justice and execute the laws; also a shire, 
circuit, or territory. Cowell. 


SOCA. A seigniory or lordship, enfranchised 
by the king, with liberty of holding a court 
of his socmen or socagers; i. e. his tenants. 


SOCAGE. Socage tenure, in England, is the 
holding of certain lands in consideration of 
certain- inferior services of husbandry to be 
performed by the tenant to the lord of the 
fee; “Socage,” in its most genéral and ex- 
tensive signification, seems to denote’ a’ ten- 
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ure by any certain and determinate service. 
And in this sense it is by the ancient writers 
constantly put in opposition to tenure by 
chivalry or knight-service, where the render 
was precarious and uncertain. Socage is of 
two sorts,—free socage, where the services 
are not only-certain, but honorable; and vil- 
lein socage, where the services, though cer- 
tain, are of baser nature. Such as hold by 
the former tenure are also called in Glanvil 
and other authors by the name of “liberi 
sokemanni,” or tenants in.free socage, By 
the statute 12 Car. 2, c. 24, all the tenures 
by knight-service were, with one or two im- 
material exceptions, converted into free and 
common socage. See Cowell; Bract. l 2, c. 
85; 2 BL Comm. 79; Fleta, lib. 8, c. 14, § 9; 
Litt. § 117; Glan. 1, 3, €. 7. 


SOCAGER. A tenant by socage. 


Socagium idem est quod servitum soca; et 
soca, idem est quod caruca. Co. Litt. 86. 
Socage is the same as service of the soc; 
and soc is the same thing as a plow. 


SOCER. Lat. In the civil law. A wife's 
father; a father-in-law. Calvin. 


SOCIAL CONTRACT, or COMPACT. In 
political philosophy, a term applied to the 
theory of the origin of society associated 
chiefly with the names of Hobbes, Locke and 
Rousseau, though it can be traced back to the 
Greek Sophists. Rousseau (Contrat Social) 
held that in the pre-social state man was un- 
warlike and timid. Laws resulted from the 
combination of men who agreed, for mutual 
protection, to surrender individual freedom 
of action. Government must therefore rest 
on the consent of the governed. Encycl. Br. 


SOCIAL INSURANCE. “Social insurance” 
covers insurance referred to under the head: 
Unemployment, old age pensions, mothers’ 
and orphans’ pensions, sickness, ete. Smythe 
v. Home Life & Accident Ins, Oo., 134 La. 368, 
64 So. 142, 148. 


SOCIAL SETTLEMENT. The term “social 
settlement,” as applied to organizations en- 
gaged in charitable or philanthropic work, 
implies a fixed locality to be benefited by 
supplying moral, physical, and educational 
help to the poor and needy. In re Young Wo- 
men’s Christian Ass’n (Sup.) 141 N. Y. 8. 
260, 261. 


SOCIALISM. Any theory or system of so- 
cial organization which would abolish, en- 
tirely or in great part, the individual effort 
and competition on which modern society 
rests, and substitute for it co-operative ac- 
tion, would introduce a more perfect and 
equal distribution of the products of labor, 
and would make land and capital, as the in- 
struments and means of production, the joint 


‘possessién of the members ‘of the community. 
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SOCIDA. 

. In Civil Law 

The name of a contract by which one man 
delivers to another, either for a small recom- 
pense or for a part of the profits, certain 
animals on condition that if any of them 
perish they shall be replaced by the, bailee 
or he shall pay their value. 

A contract of hiring, with the condition 
that the bailee takes upon him the risk of the 
loss of the thing hired. Wolff § 638. 


SOCIEDAD. In Spanish law. Partnership. 
Schm. Civil Law, 153, 154. 


SOCIEDAD ANONIMA. In Spanish and 
Mexican law. A business corporation. “By 
the corporate name, the shareholders’ names 
are unknown to the world; and, so far as 
their connection with the corporation is con- 
cerned, their own names may be said to be 
anonymous, that is, nameless. Hence the 
derivation of the term ‘anonymous’ as applied 
to a body of persons associated together in 
the form of a company to transact any given 
business under a company name which does 


not disclose any of their own.” Hall, Mex. 
Law, § 749. . 

SOCIETAS. Lat. In the civil law. Part- 
nership; a partnership; the contract of 


partnership. Inst. 3, 26. A contract by 
which the goods or labor of two or more are 

- united in a common stock, for the sake of 
sharing in the gain. Halifax, Civil Law, b. 
2, @ 18, no. 12. 


SOCIETAS LEONINA. That kind of society 
or partnership by which the entire profits be- 
long to some of the partners, in exclusion of 
the rest. So called in allusion to the fable of 
the lion, who, having entered into partner- 
ship with other animals for the purpose of 
hunting, appropriated all the prey to himself. 
Wharton. 


SOCIETAS NAVALIS. A naval partnership; 
an association of vessels; a number of ships 
pursuing their voyage in company, for pur- 
poses of mutual protection. 


SOCIÉTÉ. Fr. In French law. Partner- 
ship. See Commendam. 


SOCIÉTÉ ANONYME. In.French law orig- 
inally a partnership conducted in the name 
of one of the members; the others were 
strictly secret partners. To creditors of the 
firm they came into no relation and under 
no liability. An association where the lia- 
bility of all the partners is limited. It had 
in England until lately no other name than 
that of “chartered company,” meaning there- 
by a joint-stock company whose sharehold- 
ers, by a charter from the crown, or a spè- 
cial enactment of the legislature, stood ex- 
empted from any liability for the debts of the 
concern, beyond the amount of their subscrip- 
tions. 2 Mill, Pol. Econ. 485. 


SOCIETE D°ACQUETS. A written contract 
between husband and wife to regard as com- 


munity property only those things which are 
acquired during the marriage. 


SOCIETE EN COMMANDITE.. In, Louisi- 
ana. A partnership formed by a contract by 
which one person or partnership agrees to 
furnish another person or partnership a cer- 
tain amount, either in property or money, to 
be employed by the person or partnership to 
whom it is furnished, in his or their own 
name or firm, on condition of receiving a 
share in the profits, in the proportion deter- 
mined by the contract, and of being liable 
to losses and expenses to the amount fur- 
nislied and no more. Civ. Code La. art. 2839. 


SOCIÉTÉ EN NOM COLLECTIF. A part- 
nership in which all the members are jointly 
and severally liable. 


SOCIÉTÉ EN PARTICIPATION. A joint 
adventure. 


SOCIÉTÉ PAR ACTIONS. A joint Stock 
company. 


SOCIETY. An association or company of 
persons (generally unincorporated) united to- 
gether by mutual consent, in order to delib- 
erate, determine, and act jointly for some 
common purpose. In a wider sense, the com- 
munity or public; the people in general. See 
New York County Medical Ass’n v. New York, 
82 Mise. 116, 65 N. Y. S. 581; Josey v. Union 
L. & T. Co., 106 Ga. 608, 32 S. B. 628; Gilmer 
v. Stone, 120 U. S. 586, 7 8. Ct. 689, 30 L. Ed. 
734, 
Civil Society 

Usually, a state, nation, or body politic. 

Rutherforth, Inst. c. 1, 2. 


Socii mei socius meus socius non est. The 
partner of my partner is not my partner. Dig. 
50, 17, 47, 1. 


SOCIUS. Lat. In the civil law. A partner. 
SOCMAN. A socager. 


Free Socmen 


In old English law. Tenants in free socage. 
Glanv. lib. 3, ec. 7; 2 Bl. Comm. 79, 


SOCMANRY. Free tenure by socage. 


SOCNA. A privilege, liberty, or franchise. 
Cowell, 


SOCOME. A custom of grinding corn at the 
lord’s mill. Cowell. Bond-socome is where 
the tenants are bound to it. Blount. 


SODOMITE. One who has been guilty of 
sodomy. 


SODOMY. A carnal copulation by human 
beings with each other against nature, or 
with a beast. See 2 Bish. Cr. Law § 1191; 
Whart. Cr. Law 579; Strum v. State, 168 
Ark, .1012, 272 S. W. 359. 


‘SODOMY 


This term is often defined in statutes and judi- 


cial decisions aş meaning “the crime against na- 
ture,” the “crimen innominatum,” or as carnal cop- 
ulation, against the order of nature, by man with 
man, or, in the same unnatural manner, .with wo- 
man or with a beast. See Code Ga. 1882, § 4352 (Pen. 
Code 1910, § 373); Honselman v. People, 168 Ill. 172, 
48 N. E. 304. But, strictly speaking, it should be 
used only as equivalent to “pederasty,” that is, the 
sexual act as performed by a man upon the person 
of another man or a boy by penetration of the an- 
us. See Ausman v., Veal, 10 Ind. 355, 71 Am. Dea 
331. The term might also, without any great vio- 
lence to its original meaning, be so extended as to 
cover the same .act when performed in the same 
Manner by a Man upon the person of a woman. An- 
other possible method of unilateral sexual connec- 
tion, by penetration of the mouth (genem in orem 
alii immittere, vel penem alii in orem recipere) is 
not properly called “sodomy,” but “fellation.” That 
this does not constitute sodomy within the mean- 
ing of a statute is held in Com. v. Poindexter (Ky.) 
118 S. W. 943; Lewis v. State, 36 Tex. Cr. R. 37, 35 
S. W. 372, 61 Am. St. Rep, 831; but a greater num- 
ber -of jurisdictions hold otherwise. See State v. 
Farris, 129 Iowa, 505, 178 N. W. 361, 362; Glover v. 
State, 179 Ind. 459, 10L N. H. 629, 630, L. R. A. (N. 
8.) 473; White v. State, 136 Ga. 158, 71 S. E. 135; 
State v. Start, 65 Or. 178, 132 P. 512, 46 L. R. A. (N. 
S.) 265. On the other hand bestiality is the carnal 
copulation of a human being with a brute, or ani- 
mal of the sub-human orders of the opposite sex. 
It is not identical with sodomy, nor is it a form of 
sodomy, though the two terms are often confused 
in legal writings and sometimes in statutes. See 
Ausman v. Veal, 10 Ind. 355, 71 Am. Dec. 331. Bug- 
gery is a term rarely used in statutes, but appar- 
ently including both sodomy (in the widest sense) 
and bestiality as above defined. See Ausman v. Veal, 
10 Ind. 355, 71 Am, Dee. 331; Com. v. J., 21 Pa, Co. 
Ct. R. 625, 


SOFT DRINK PARLOR. A place where soft 
drinks are sold and drunk on premises. Peo- 
ple v. De Geovanui, 326 IIl. 230, 157 N. E. 195, 
197, ` 


SOIL. The surface, or surface-covering of 
the land, not including minerals beneath it or 
grass or plants growing upon it. But in a 
wider (and more usual) sense, the term is 
equivalent to “land,” and includes all that is 
below, upon, or above the surface. 


SOIT. Tr. Let it be; be it so. A term used 
in several Law-French phrases employed in 
English law, particularly as expressive of the 
will or assent of the sovereign in forma] com- 
munications with parliament or with private 
suitors. : 


SOIT BAILE AUX COMMONS. Let it be de- 
livered to the commons. The form of indorse- 
ment on a bill when sent to the house of com- 
mons. Dyer, 98a. 


SOIT BAILE AUX SEIGNEURS. Let it be 
delivered to the lords. The form of indorse- 
ment on a bill in parliament when sent to the 
‘house. of lords. . Hob. illa. 


SOIT DROIT FAIT AL PARTIE. In English 
law. Let right be done to the party. A 
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phrase written on a petition of right, and sub- 
seribed by the king. 


SOIT FAIT COMME IL. EST DESIRE. Let 
it be as it is desired. The royal assent to pri- 
vate acts of parliament. 


SOJOURNING. This term means something 
more than “traveling,” and applies to a tem- 
porary, as contradistinguished from a perma- 
nent, residence. Henry v. Ball, 1 Wheat. 5, 
4 L. Ed. 21; In re Gahn’s Will, 110 Misc. 96, 
180 N. Y. S. 262, 266. 


SOKE-REEVE. ‘The lord’s rent gatherer in 
the soca. Cowell. 


SOKEMANRIES. Lands and tenements 
which were not held by knight-service, nor 
by grand serjeanty, nor by petit, but by sim- 
ple services; being, as it were, lands enfran- 
chised by the king or his predecessors from 
their ancient demesne. Their tenants were 
sokemans. Wharton. 


SOKEMANS. In English law. Those who 
held their lands in socage. 2 Bl. Comm. 100. 


Sela ac per se senectus donationem testamen- 
tum aut transactionem non vitiat. Old age does 
not alone and of itself vitiate a will or gift. 
Van Alst yv. Hunter, 5 Johns, Ch. (N. Y.) 148, 
158. 


SOLAR. In Spanish law. Land; the de- 
mesne, with a house, situate in a strong or 
fortified place. White, New Recop. b. 1, tit. 
5, c. 8, § 2. 


SOLAR DAY. That period of time which be- 
gins at sunrise and ends at sunset. Co. Litt. 
135a. 


SOLAR MONTH. A calendar month. 
Month. 


SOLARES. In Spanish law. Lots of ground. 
This term is frequently found in grants from 


the Spanish government of lands in America. 
2 White, Recop. 474. 


SOLARIUM. Lat. In the civil law. A rent 
paid for the ground, where a person built on 


See 


the public land. A ground rent. Spelman; 
Calvin. ` 
SOLATIUM. Compensation. Damages al- 


lowed for injury to the feelings. 


-SOLD. See “Sale.” 


SOLD NOTE. A note given by a broker, who 
has effected a sale of merchandise, to the 
buyer, stating the fact of sale,.quantity, price, 


ete. Story, Ag. § 28; Saladin v. Mitchell, 45 
Til, 838. : ` ` 
SOLDIER. A military man; a private in the 
army. - 


The word “soldier” within Soldiers’ Prefer- 
ence Act is said to be limited to enlisted men, 
including noncommissioned officers and those 
whose enlistment arises-as result of Selective 
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Service Act, and to those who exercise com- 
mand of enlisted men, including commission- 
ed and warrant officers. Stephens v. Civil 
` Service Commission of New Jersey, 101 N. J. 
Law, 192, 127 A. 808, 809. 


SOLE. Single; individual; separate; the 
opposite of joint; as a sole tenant. Fort 
Worth & D. ©. Ry. Co. v. Williams (Tex. Civ. 
App.) 275 S. W. 415, 419. 
Comprising only one person; the opposite 
of aggregate; as a sole corporation. 
Unmarried; asa feme sole. See the nouns, 


SOLE AND UNCONDITIONAL OWNER. See 
Owner. 


SOLEMN. Formal; in regular form; with 
all the forms of a proceeding. As to solemn 
“Form,” see Probate. As to solemn “Oath” 
and “War,” see the nouns. 


SOLEMN OCCASION. “Solemn occasion” 
within constitutional provision empowering 
the Legislature to require the opinion of the 
Justices on important questions of law means 
occasion when such questions of law are nec- 
essary to be determined by the body making 
the inquiry in the exercise of the power in- 
trusted to it by the Constitution or laws. In 
re Opinion of the Justices, 217 Mass. 607, 105 
N. E. 440, 441. 


SOLEMNES LEGUM FORMULA. Lat. In 
the civil law. Solemn forms of laws; forms 
of forensic proceedings and of transacting le- 
gal acts. One of the sources of the unwritten 
law of Rome. Butl. Hor. Jur, 47. 


SSOLEMNITAS ATTACHIAMENTORUM. In 
old English practice. Solemnity or formality 
of attachments. The issuing of attachments 
in a certain formal and regular order. Bract, 
fols. 489, 440; 1 Reeve, Eng. Law, 480. 


Solemnitates juris sunt observandæ. The so- 
lemnities of law are to be observed. Jenk. 
Cent. 13. 


SOLEMNITY. A rite or ceremony; the 
formality established by law to render a con- 
tract, agreement, or other act valid. 


SOLEMNIZE. To solemnize, spoken of a 
marriage, means no more than to enter into 
a marriage contract, with due publication, be- 
fore third persons, for the purpose of giving 
it notoriety and certainty; which may be be- 
fore any persons, relatives, friends, or strang- 
ers, competent to testify to the facts. See 
Dyer v. Brannock, 66 Mo. 410, 27 Am. Rep. 
359; Pearson v. Howey, 11 N. J. Law, 19; 
Bowman v. Bowman, 24 Ill. App. 172. 


SOLICIT. To ask for with earnestness, to 
make petition to, to endeavor to obtain, to 
awake or excite to action, to appeal to, or to 
invite. In re Winthrop, 1385 Wash. 135, 237 
P. 3, 4; Briody v. De Kimpe, 91 N. J. Law, 
206, 102 A. 688, 689. The term implies per- 


SOLIDARY . 


sonal petition and importunity addressed to 2 
particular individual. to do some particular 
thing. Golden & Co. v. Justice’s Court of 
Woodland Tp., Yolo County, 23 Cal. App. 778, 
140 P. 49, 58. 


SOLICITATION. Asking; enticing; urgent 
request. Any action which the relation of 
the parties justifies in construing into a seri- 
ous request. State v. Underwood, 79 Or, 338, 
155 P. 194. Thus “solicitation of chastity” is 
the asking or urging a woman to surrender 
her chastity. State v. Render, 203 Iowa, 
329, 210 N. W. 911; People v. Murray, 307 
Tll. 349, 188 N. E. 649, 653. The word is also 
used in such phrases as “solicitation to lar- 
ceny,” to bribery, ete. 


SOLICITOR. In English law. A legal prac- 
titioner in the court of chancery. The words 
“solicitor” and “attorney” are commonly used 
indiscriminately, although they are not pre- 
cisely the same, an attorney being a practi- 
tioner in the courts of common law, a solicitor 
a practitioner in the courts of equity. Most 
attorneys take out a certificate to practice in 
the courts of chancery, and therefore become 
solicitors also, and, on the other hand, most, 
if not all, solicitors take out a certificate to 
practice in the courts of common law, and 
therefore become attorneys also. Brown. 


SOLICITOR GENERAL. In Enlish law. One 
of the principal law officers of the crown, as- 
sociated in his duties with the attorney gen- 
eral, holding office by patent during the 
pleasure of the sovereign, and having a right 
of preaudience in the courts. 3 Bl. Comm. 27. 
In American law, an officer of the department 
of justice, next in rank and authority to the 
attorney general, whose principal assistant 
he is. His chief function is to represent the 
United States in all cases in the supreme 
court and the court of claims in which the 
government is interested or to which it is a 
party, and to discharge the duties of the at- 
torney general in the absence or disability of 
that officer or when there is a vacancy in the 
office. Rev. St. U. S. §§ 347, 359 (5 USCA §§ 
293, 309). 


SOLICITOR OF THE SUPREME. COURT. 
The solicitors before the supreme courts, in 
Scotland, are a body of solicitors eutitled to 
practice in the court of session, ete. . Their 
charter of incorporation bears date August 
10, 1797. f 


SOLICITOR OF THE TREASURY. An off- 
cer of the United States attached to the de- 
partment of justice, having general charge of 
the law business appertaining to the treasury. 


SOLICITOR TO THE SUITORS’ FUND. An 
officer of the English court of chancery, who 
is appointed in’ certain cases guardian ad 
litem. . 


SOLIDARY. A term of civil-law origin, sig- 
nifying that the right or interest spoken of 


SOLIDUM 


is joint or common, A “solidary obligation” 
corresponds to a “joint and several” obliga- 
tion in the common law: that is, one for 
which several debtors are bound in such wise 
that each is liable for the entire amount, and 
not merely for his proportionate share. But 
in the civil law the term also includes the 
case where there are several creditors, as 
against a common debtor, each of whom is 
entitled to receive the entire debt and give an 
acquittance for it. 


SOLIDUM. Lat. In the civillaw. A whole; 
an entire or undivided thing. 


SOLIDUS LEGALIS. A coin equal to 18s. 4d.. 


of the present standard. 4 Steph. Comm. 
119%. Originally the “solidus” was a gold 
coin of the Byzantine Empire, but in medieval 
times the term was applied to several varie- 
ties of coins, or as descriptive of a money of 
account, and is supposed to be the root from 
which “shilling” is derived. 


SOLINUM. 
lands, and somewhat less than a half. 
Litt. 5a. 


SOLITARY CONFINEMENT. In a general 
sense, the separate confinement of a prisoner, 
with only occasional access of any other per- 
son, and that only at the discretion of the 
jailer; in a stricter sense, the complete iso- 
lation of a prisoner from all human society, 
and his confinement in a cell so arranged that 
he hag no direct intercourse with or sight of 
any human being, and no employment or in- 
struction. See Medley, Petitioner, 134 U. 8. 
160, 10 S. Ct. 384, 33 L. Ed. 8385. 


In old English law. Two plow- 
Co. 


Solo cedit quod solo impiantatur. That which 
js planted in the soil belongs to the soil. The 
proprietor of the soil becomes also the pro- 
prietor of the seed, the plant, and the tree, 


as soon as these have taken root. Mackeld. 
Rom, Law, § 275. 
Solo cedit quod solo inædificatur. That which 


is built upon the soil belongs to the soil. The 
proprietor of the soil becomes also proprietor 


of the building erected upon it. Mackeld. 
Rom. Law, § 275. 
SOLUM PROVINCIALE. Lat. In Roman 


law. The solum italicum (an extension of 
the old Ager Romanus) admitted full owner- 
ship, and of the application to it of usucapio; 
whereas the solum provinciale (an extension 
of the old Ager Publicus) admitted of a pos- 
sessory title only, and of longi temporis pos- 
sessio only. Justinian abolished all distinc- 
tions between the two, sinking the itelicum 
to the level of the provinciale. Brown, 


Solum rex hoc non facere potest, quod non. po- 
test injuste agere. 11 Coke, ‘72. This alone 
the king cannot do, he cannot act unjustly. 


Solus. Deus facit. haredem, non homo. Co, 


Litt. 5. God alone makes the heir, not man. . 
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SOLUTIO. Lat. Incivillaw. Payment, sat- 
isfaction, or release; any species of discharge 
of an obligation accepted as satisfactory by 
the creditor. The term refers not so much 
to the counting out of money as to the sub- 
stance of the obligation. Dig. 46, 3, 54; Id. 
50, 16, 176. 


SOLUTIO INDEBITI. In the civil law. Pay- 
ment of what was not due. From the pay- 
ment of what was not due arises an obligation 
quasi ex contractu. When one has errone- 
ously given or performed something to or for 
another, for which he was in no wise bound, 
he may redemand it, as if he had only lent it. 
The term “solutio indebiti” is here used in a 
very wide sense, and includes also the case 
where one performed labor for another, or 
assumed to pay a debt for which he was not 
bound, or relinquished a right or released a 
debt, under the impression that he was legally 
bound to do so. Mackeld. Rom. Law, § 500. 


Solutio pretii emptionis loco habetur, The 
payment of the price [of a thing] is held to be 
in place of a purchase, [operates as a pur- 
ehase.] Jenk. Cent. p. 56, case 2; 2 Kent. 
Comm. 387. 


SOLUTIONE FEODI MILITIS PARLIAMEN- 
TI, or FEODI BURGENSIS PARLIAMENTI. 
Old writs whereby knights of the shire and 
burgesses might have recovered their wages 
or allowance if it had been refused. 35 Hen. 
VIIL c, 11. 


SOLUTUS. 
In the Civil Law 


Loosed; freed from confinement; 
liberty. Dig. 50, 16, 48. 


set at 


In Scotch Practice 
Purged. A term used in old depositions. 


SOLVABILITE. Fr. 
to pay; solvency. 
sur. c. 8, § 15. 


SOLVENCY. The state of a person who is 
able to pay all his debts out of present 
means; excess of assets over liabilities; also 
such attitude of a person’s property as that 
it may be reached and subjected by process of 
law, without his consent, to the payment of 
such debts. Mitchell vy. Bradstreet Co., 116 
Mo. 226, 22 8. W. 358, 724, 20 L. R. A, 138, 38 
Am. St. Rep. 592; Thompson v. Thompson, 4 
Cush. (Mass.) 127. ‘The opposite of insol- 
vency (q. v.). Marsh v. Dunckel, 25 Hun (N. 
Y.) 169; Osborne v. Smith (C. C.) 18 F. 180; 
Larkin y. Hapgood, 56 Vt. 601; Sterrett v. 
Third Nat. Bank, 46 Hun (N, Y.) 26; Reid v. 
Lloyd, 52 Mo. App. 282; Evens & Howard 
Fire Brick Co. v. Gammon (Mo. App.) 204 8. 
W. 832, 884; Kennedy v. Burr, 171 P. 1022, 
1024, 101 Wash. 61. ` 


SOLVENDO. Lat. Paying, An apt word of 
reserving a rent in old conveyances, Co. Litt.. 
CYC . : 


In French law, Ability 
Emerig.’ Traité des As- 
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SOLVENDO ESSE. Lat. To be in a state 
or solvency; $. e, able to pay. 


Solvendo esse nemo intelligitur nisi qui soli- 
dum potest solvere. No one is considered to be 
solyent unless he can pay all that he owes. 
Dig. 50, 16, 114. 


SOLVENDUM IN FUTURO. (Lat.) To be paid 
in the future. Used of an indebtedness which 
is said to be debitum in presenti (due now) 
and solvendum in futuro (payable in the fu- 
ture). An interest in an estate mhay be rested 
in presenti, though it be solvendum in futuro, 
enjoyable in the future, 


SOLVENT. A solvent person is one who is 
able to pay all his just debts in full out of 
his own present means. See Dig. 50, 16, 114. 
And see Solvency. i 

For “solyent debt” and “solvent partner” 
see “Debt” and “Partner.” 


SOLVERE. Lat. 

one’s engagement ; 
dertaken to do; to release one’s self from 
obligation, as by payment of a debt. Calvin. 


SOLVERE PCENAS. To pay the penalty. 
SOLVIT. 


SOLVIT AD DIEM. He paid at the day. The 
technical name of the plea, in an action of 
‘debt on bond, that the defendant paid the 
‘money on the day mentioned in the condition. 
1 Arehb. N. P. 220, 221. 


To pay; to comply with 


Lat. He paid; paid. 10 Hast, 206. 


SOLVIT ANTE DIEM. A plea that the mon- 
ey was paid before the day appointed. 


SOLVIT POST DIEM. He paid after the day. 
The plea in an action of debt on bond that the 
defendant paid the money after the day nam- 
ed for the payment, and before the commence- 
ment of the suit. 1 Archb. N. P. 222, 


Solvitur adhuc societas etiam morte socii. A 
partnership is moreover dissolved by the death 
of a partner. Inst. 3, 26,5; Dig. 17, 2. 


Solvitur eo ligamine quo ligatur. In the same 
manner that a thing is bound it is unloosed. 
Livingston y. Lynch, 4 Johns. Ch. (N. Y.) 582. 


SOMERSETT’S CASE. A celebrated deci- 
sion of the English king’s bench, in 1771, (20 
How. St. Tr. 1,) that slavery no longer exist- 
ed in England in any form, and could not for 
the future exist On English soil, and that any 
person brought into England as a slave could 
not be thence removed except by the legal 
means applicable in the case of any free-born 
person. 


SOMMATION. In French law. A demand 
served by a huissier, by which one party calls 
upon another to do or not to do a certain 
thing. This document has for its object to 
establish that upon a certain date the demand 
was made. Arg. Fr. Merc. Law, 574, 


to do what one has un- - 


SORNER 


SOMNAMBULISM. ‘Sleép-walking. Whether 
this condition is anything more than a co-op- 
eration of the voluntary muscles with the 
thoughts which occupy the mind during sleep 
is not settled by physiologists, Wharton. 


SOMPNOUR, In ecclesiastical law, an officer 
of the ecclesiastical courts whose duty was 
to.serve citations or process. 


SON. An immediate male descendant; the 
correlative of ‘father.”. Technically a word 
of purchase, unless explained. Wetherill v. 
Lefferts, 254 Pa. 484, 98 A. 1074, 1076. Its 
meaning may be extended by construction to 
include more remote. descendants, such as a 
grandchild, and also to include an illegitimate 
male child, though the presumption is against 
this. See Flora v. Anderson (C. C.) 67 F. 185; 
Lind v. Burke, 56 Neb. 785, T7 N. W. 444; 
Yarnall’s Appeal, 70 Pa. 341; Jamison v. 
Hay, 46 Mo. 548; Phipps v. Mulgrave, 5 Term, 
323. : 
SON. Fr. His. See Civ. Code La. art. 
3556. 


Her. 


—Son assault demesne. His own assault. A 
plea which occurs in the actions of trespass 
and trespass on the case, by which the de- 
fendant alleges that it was the plaintiff's own 
original assault that occasioned the trespass 
for which he has brought the action, and that 
what the defendant did was merely in his own 
defense. Steph. Pl. 186; Oliverius v. Wicks, 
107 Neb. 821, 187 N. W. 73, 74; Cameron Com- 
press Co. v. Kubecka (Tex. Civ. App.) 283 5. 
W. 285, 287. 


SON-IN-LAW. The husband of one’s dai. 
ter. 


SONTAGE. A tax of forty shillings ancient- 
ly laid upon every knight’s fee. Cowell. 


SONTICUS. Lat. In the civil law. Hurtful: 
injurious; hindering; excusing or justifying 
delay. Morbus sonticus is any illness of so 
serious a nature as to prevent a defendant 
from appearing in court and to give him. a 
valid excuse. Calvin. 


SOON. If there is no time specified for the 
performance of an act, or if it is specified that 
it is to be performed soon, the law implies 
that it is to be performed within a reason- 
able time. Sanford v. Shephard, 14 Kan. 232. 


SOREHON, or SORN. An arbitrary exaction, 
formerly existing in Scotland and Ireland. 
Whenever a chieftain had a mind to revel, he 
came down among the tenants with his fol- 
lowers, by way of contempt called “Gilliwit- 


jfitts,’ and lived on free quarters. Wharton; 
Bell. o 
SORNER. In Scotch law. A person who 


takes meat and drink from others by force 
or menaces, without paying for it. Bell. `- 


SOROR 


SOROK. Lat. In the civillaw. Sister; a sis- 
ter. Inst, 3, 6, 1. 


SORORICIDE. The killing or murder of a 
sister; ọne who murders his sister. This is 
not a technical term of the law. 


SORS. Lat. 
In The Civil Law 


Lot; chance; fortune; hazard; a lot, made 
of wood, gold, or other material. Money bor- 
rowed, or put out at interest. A principal 
sum or fund, such as the capital of a partner- 
ship. Ainsworth.; Calvin. 


In Old English Law 


A principal lent on interest, as distinguish- 
ed from the interest itself. 

A thing recovered in action, as distinguish- 
ed from the costs of the action. 


SORTITIO. Lat. In the civil law. A draw- 
ing of lots. Sortitio judicum was the process 
of selecting a number of judges, for a crimi- 
nal trial, by drawing lots. 


SOUGH. In English law. A drain or water- 
course. The channels or water-courses used 
for draining mines are so termed; and those 
mines which are near to any given sough, 
and lie within the same level, and are bene- 
fited by it, are technically said to lie within 
the title of that sough. 5 Mees. & W. 228; 

Brown. 


SOUL SCOT. A mortuary, or customary gift 
due ministers, in many parishes of England, 
on the death of parishioners. It was original- 
ly voluntary and intended as amends for ec- 
clesiastical dues neglected to be paid in the 
life-time. 2 Bl. Comm, 425. 


SOUND, v. To have reference or relation to; 
to aim at. An action is technically said to 
sound in damages where it is brought not for 
the specific recovery of a thing, but for dam- 
ages only. Steph. Pl. 105. 


SOUND, adj.. Whole; in good condition; mar- 
ketable. So used in warranties of chattels. 
See Brown v. Bigelow, 10 Allen (Mass.) 242; 
Hawkins v. Pemberton, 35 How. Prac. (N. Y.) 
383 ; Woodbury v. Robbins, 10 Cush. (Mass.) 
522, Free from disease. Raney & Hamon v. 
Hamilton & White (Tex. Civ. App.) 234 S. W. 
229, 230. The term may also mean free from 
danger to the life, safety, and welfare. Kuhn 
v. Cincinnati Traction Co., 109*Ohio St. 263, 
142 N., E. 370, 373. 


—Sound and disposing mind and memory. Tes- - 
tamentary capacity. See In re Hudson’s Es- ` 


‘tate, 131 Minn. 489, 155 N. W.'392, 395. 


—Sound health. In insurance law the term 
“sound health,” means that the applicant has 
no grave impairment or serious disease, and 
» is free from any’ ailment- that seridusly.‘af- 
fects the general soundness and healthfulness 
of the ‘system:..:: National:Life & Aecident Ins. 
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Co. of Nashville, Tenn., v. Martin, 35 Ga. App. 
1, 181 S. E. 120, 121; Metropolitan Life Ins. 
Co. v. Chappell, 151 Tenn. 299, 269 S. W. 21, 
24, The words imply a state of health un- 
impaired by any serious malady of which the 
person himself is conscious. New York Life 
Ins. Co. v. Franklin, 118 Va. 418, 87 S. E. 584, 
588. 


—Sound mind. The normal condition of the 
human mind,—that state in which its facul- 
ties of perception and judgment are ordinari- 
ly well developed, and not impaired by mania, 
insanity, or dementia. See Daly v. Daly, 183 
Ill. 269, 55 N. ©. 671; Delafield v. Parish, 25 
N. Y. 102; Wilson v. Mitchell, 101 Pa. 495; 
Spratt v. Spratt, 76 Mich. 384, 43 N. W. 627: 
Whitney v. Twombly, 136 Mass. 147; Harrison 
v. Rowan, 11 Fed. Cas. 661; Yoe v. McCord, 74 
Ill. 37; Rodney v. Burton, 4 Boyce (Del) 171, 
86 A. 826, 829. “Soundness of mind” in the 
law of wills means that testator must have 
been able to understand and carry in mind, 
in a general way, nature and situation of his 
property, his relations to those having claim 
to his remembrance, and nature of his act. 
Needham Trust Co. v. Cookson, 251 Mass. 160, 
146 N. E. 268; In re Lawrence’s Estate, 286 
Pa. 58, 132 A. 786, 789; In re Bossom’s Will, 
195 App. Div. 339, 186 N. Y. S. 782, 786; Rose 
v. Rose (Mo. Sup.) 249 S. W. 605, 607. 


SOUNDING IN DAMAGES. When an action 
is brought, not for the recovery of lands, 
goods, or sums of money, (as is the case in 
real or mixed actions or the personal action 
of debt or detinue,) but for damages only, as 
in covenant, trespass, etc., the action is said 
to be “sounding in damages.” Steph. Pl. 116. 
See Collins v. Greene, 67 Ala. 211; Rosser v. 
Bunn, 66 Ala. 93. 


SOUNDNESS. General health; freedom 
from any permanent disease. 1 Car. & M. 291. 
See “Sound.” . 


SOURCES OF THE LAW. The origins from 
which particular positive laws derive their 
authority and coercive force. Such are con- 
stitutions, treaties, statutes, usages, and cus-: 
toms. 

In another sense, the authoritative or re- 
liable works, records, documents, edicts, etc, 
to which we are to look for an understanding 
of what constitutes the law.. Such, for ex- 
ample, with reference to the Roman law, are 
the compilations of Justinian and the treatise 
of Gaius ; and such, with reference to the com- 
mon law, are especially the ancient reports 
and the works of such writers as Bracton, 


‘Littleton, Coke, “Fleta,” and others. 


SOUS SEING PRIVE. Fr. In French law. 


‘Under private signature; under:the private 
Signature of the parties. 
‘gtrument thus: signed is distinguished from 


A contract or. in- 


an “authentic act,” whichis formally :con- 


“eluded before. a: notary « or judge. Civil: Code 


La. art: +2240. 


+ 
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SOUTH. L. Fr. Under. Bendloe, 38: ` 


SOUTH SEA FUND. The produce of the tax- 


es appropriated to pay the interest of such 
part of the English national debt as was ad- 
vaneed by the South Sea Company and its 
annuitants. The holders of South Sea an- 
nuities have been paid off, or have received 
other stock in lieu thereof. 2 Steph. Comm. 
578. - 


SOVEREIGN. A person, body, or state in 
which independent and supreme authority is 
vested; a chief ruler with supreme power; 
a king or other ruler with limited power. 


In English Law 


A gold coin of Great Britain, of the value of 
a pound sterling. 


SOVEREIGN PEOPLE. The political body, 
consisting of the entire number of citizens 
and qualified electors, who, in their collective 
capacity, possess the powers of sovereignty 
and exercise them through their chosen rep- 
resentatives. See Scott v. Sandford, 19 How. 
404, 15 L. Ed. 691. 


SOVEREIGN POWER or SOVEREIGN PRE- 
ROGATIVE. That power in a state to which 
none other is superior or equal, and which 
includes all the specific powers necessary to 
accomplish the legitimate ends and purposes 
of government. See Boges v. Merced Min. 
Co., 14 Cal. 309; Donnelly v. Decker, 58 Wis. 
461, 17 N. W. 389, 46 Am. Rep. 687; Com. v. 
Alger, 7 Cush. (Mass.) 81; Etna Casualty & 
Surety Co. v. Bramwell (D, C.) 12 F.(2d) 307, 
309. 


SOVEREIGN RIGHT. A right which the 
state alone, or some of its governmental agen- 
cies, can possess, and which it possesses in 
the character of a sovereign, for the common 
benefit, and to enable it to carry out its prop- 
er functions; distinguished from such “pro- 
prietary” rights as a state, like any private 
person, may have in property or demands 
which it owns. See St. Paul v. Chicago, etc., 
R. Co., 45 Minn. 387, 48 N. W. 17. 


SOVEREIGN STATES. States whose sub- 
jects or citizens are in the habit of obedience 
to them, and which are not themselves sub- 
ject to any other (or paramount) state in any 
respect. The state is said to be semi-sover- 
eign only, and not sovereign, when in any 
respect or respects it is liable to be controlled 
(like certain of the states in India) by a para- 
mount government, (e. g., by the British em- 
pire.) Brown. “In the intercourse of nations, 
certain states have a position of entire inde- 
pendence of others, and can perform all those 
acts which it is possible for any state to per- 
form in this particular. sphere. These same 
states have also entire power of self-govern- 
ment; that is, of independence upon all other 
states as far as their own territory and citi- 
zens not living abroad are concerned. No 
foreign power or law can have control except 


by convention. This power of independent 
action in external ‘and internal relations ‘con- 
stitutes complete ‘sovereignty.” Wools. Pol. 
Science, I. 204. 


SOVEREIGNTY. The supreme, absolute, and 
uncontrollable power by which any independ- 


ent state is governed; supreme political au- 


thority; paramount control of the constitu- 
tion and frame of government and its admin- 
istration; the self-sufficient source of political 
power, from which all specific political pow- 
ers are derived; the international independ- 
ence of a state, combined with the right and 
power of regulating its internal affairs with- 
out foreign dictation ; also a political society, 
or state, which is sovereign and independent, 
See Chisholm v. Georgia, 2 Dall. 455, 1 L. Ed. 
440; Union Bank v. Hill, 3 Cold. (Tenn.) 325; 
Moore v. Shaw, 17 Cal. 218, 79 Am. Dec. 123; 
State v. Dixon, 213 P. 227, 66 Mont. 76. 

The power to do everything in a state with- 
out accountability, —to make laws, to exe- 
cute and to apply them, to impose and collect 
taxes and levy contributions, to make war 
or peace, to form treaties of alliance or of 
commerce with foreign nations, and the like. 
Story, Const. § 207. 


“Political sovereignty is the assertion of the self- 
determinate will of the organic people, and in this 
there is the manifestation of its freedom, It is in 
and through the determination of its sovereignty 
that the order of the nation is constituted and 
maintained.” Mulford, Nation, p. 129, 

“Tf a determinate human superior, not in a habit. 
of obedience to a like superior, receive habitua 
obedience from the. bulk of a given society, that 
determinate superior is sovereign in that society, 
and the society (including the superior) is a so- 
ciety political and independent,” Aust. Jur. 


SOVERTIE. 
Skene. 


SOWLEGROVE. 
‘South Wales. 


SOWMING AND ROWMING. In Scotch law. 
Terms used to express the form by which the 
number of cattle brought upon a common by 
those having a servitude of pasturage may be 
justly proportioned to the rights of the dif- 
ferent persons possessed of the servitude. 
Bell. 


SOWNE. In old English law. To be leviable. 
An old exchequer term applied to sheriff’s 


In old Scotch law. Surety. 


February; so caled in 


Cowell. 


returns. 4 Inst. 107; Cowell; Spelman. 


SPADARIUS. Lat. A sword-bearer. Blount. 


SPADONES. Lat. In the civil law. Impo- 
tent persons. Those who, on account of their 
temperament or some accident they have 
suffered, are unable to prooreate. . Inst..1, 11, 
9; Dig. 1, 7, 2, 1. o 


SPARSIM. Lat.. Here and there; scattered ;' 
at intervals. For instance, trespass to reàlty 
by cutting timber sparsim (here and there} 
through a tract. Doai 


> 


SPATÆ PLACITUM 


SPATÆ PLACITUM. In old English law. A 
court for the speedy execution of justice up- 


on military delinquents, Cowell. - 
SPEAK. In practice. To argue. “The case 
was ordered to be spoke to again.” 10 Mod. 


107. See Imparlance; Speaking with Prose- 
cutor. 


SPEAKER. The official designation of the 
president or chairman of certain legislative 
bodies, particularly of the house of represen- 
tatives in the congress of the United States, 
of one or both branches of several of the 
state legislatures, and of the two houses of 
the British parliament. 

. The term “speaker,” as used in reference 
to either of the houses of parliament, signi- 
fies the functionary acting as chairman. In 
the commons his duties are to put questions, 
to preserve order, and to see that the privi- 
Jeges of the house are not infringed; and, in 
‘the event of the numbers being even on a di- 
vision, he has the privilege of giving the cast- 
ing vote, The speaker of the lords is the lord 
chancellor or the lord keeper of the great seal 
of England, or, If he be absent, the lords may 
choose their own speaker. The duties of the 
speaker of the lords are principally confined 
to putting questions, and the lord chancellor 
has no more to do with preserving order than 
any other peer. Brown. 


SPEAKING DEMURRER. See Demurrer. 
SPEAKING ORDER. See Order. 
lo Eo 


SPEAKING WITH PROSECUTOR. A meth- 
od of compounding an offense, allowed in the 
Eüglish practice, where the court permits a 
defendant convicted of a misdemeanor to 
speak with the prosecutor before Judgment is 
pronounced; if the prosecutor declares him- 
self satisfied, the court may inflict a trivial 
punishment. 4 Steph. Comm. 261. 


SPECIAL. Relating to or designating a spe- 
cies, kind, individual, thing, or sort; design- 
ed for a particular purpose; confined to a 
particular purpose, object, person, or class. 
Unusual, extraordinary. National Cash Reg- 
ister Co. v. Wall, 58 Mont. 60, 190 P. 135; 
Steele-Smith Dry Goods Co. v. Birmingham 
Ry,, Light & Power Co., 15 Ala. App. 271, 73 
So. 215; People ex rel. City of New York v. 
Deyo, 158 App. Div. 319, 148 N. Y. S. 334, 335; 
State ex rel. and to use of Vaught v. Atchi- 
son, T, & S. F. Ry. Co., 270 Mo. 251, 192 S. W. 
990, 995. 

-As to special. “Acceptance,” “Administra- 
tion,” “Agent,” “Allocatur,” “Allowances,” 
“Assessment,” “Assumpsit,” “Bail,” “Bailiff,” 


“Bastard,” “Benefit,” “Calendar,” “Charge,” 


“Constable,” “Contract,” “Count,” “Cove- 
nant,” “Custom,” “Damage,” ‘Demurrer,” 
“Deposit,” “Deputy,” “Election,” “Examiner,” 
“Bxecutor,”. “Finding,” “Guaranty,” . “Guard- 
fan,” “Imparlance,” “Indorsement,” “Indorse- 
ment of Writ,” “Injunction,” “Insurance,” “Is- 
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sue,” “Jurisdiction,” “Jury,” “Law,” “Lega- 
cy,” “Letter of Credit,’ “License,” “Lien,” 
“Limitation,” “Malice,” “Master,” “Meeting,” 
“Mortgage,” “Motion,” “Non Est Factum,” 
“Occupant,” “Owner,” “Partner,” “Partner- 
ship,’ “Plea,” “Pleader,” “Pleading,” “Pow- 
er,” “Privilege,” “Proceeding,” “Property,” 
“Request,” “Replication,” “Restraint of 
Trade,” “Retainer,” “Rule,” “Service,” “Ses- 
sions,” “Statute,” “Stock,” “Tail,” “Term,” 
“Terms,” “Traverse,” “Trust,” “Verdict,” and 
“Warranty,” see those titles. 


SPECIAL ACT. A private statute; an act 
which operates only upon particular persons 
or private concerns. 1 Bl. Comm. 86; Unity 
v. Burrage, 103 U. S. 454, 26 L, Ed. 405. 


SPECIAL CASE. In English practice. When 
a trial at nisi prius appears to the judge to 
turn on a point of law, the jury may find a 
general verdict, subject to the opinion of the 
court above, upon what is termed a “special 
case” to be made; that is, upon a written 
statement of all the facts of the case drawn 
up for the opinion of the court im banc, by 
the counsel and attorneys on either side, un- 
der correction of the judge at nisi prius. The 
party for whom the general verdict is so 
given is in such case not entitled to judgment 
till the court in bane has decided on the 
special case; and, according to the result of 
that decision, the verdict is ultimately enter- 
ed either for him or his adversary. Brown. 


SPECIAL CLAIM. In English law. A claim 
not enumerated in the orders of April 22, 
1850, which required the leave of the court of 
chancery to file it. Such claims are abolished. 


SPECIAL’ COMMISSION. In English law. 
An extraordinary commission of cyer and 
terminer and gaol delivery, issued by the 
crown to the judges when it is necessary that 
offenses should be immediately tried and pun- 
ished. Wharton. 


SPECIAL ERRORS. Special pleas in error 
are such as, instead of joining in error, allege 
some extraneous matter as a ground of de- 
feating the writ of error, e. g., a release of 
errors, expiration of the time within which 
error might be brought, or the like. To these, 
the plaintiff in error may either reply or de- 
mur. 


SPECIAL MATTER. Under a plea of the gen- 
eral issue, the defendant is allowed to give 
special matter in evidence, usually after no- 
tice to the plaintiff of the nature of such 
matter, thus sparing him the necessity of 
pleading it specially. 3 Bl. Comm. 306. ; 


SPECIAL PAPER. A list kept in the English 
courts of common law, and now in the king’s 
bench, common pleas, and exchequer = divi- 
sions of the high court, in. which: list demur- 
rers, special cases, etc., to. be argued are set 
down. . It is distinguished, from the new trial 
paper, peremptory paper, crown paper,: Teve: 
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nue paper, ete., according to the practice of 
the particular division. Wharton. © 


SPECIAL PLACE. In Negotiable Instru- 
ments. A bank, office, or any other place of 
business, house or residence, usually occu- 
pied by people for business, social, or other 
purposes, without reference to its location, 
whether within or without a city, town, or 
village as distinguished from the city, town 
or village. O'Connor v. Kirby Inv. Co. (Tex. 
Civ. App.) 262 S. W. 554, 556; Maddock v. 
McDonald, 111 Or. 448, 227 P. 463, 464; Cor- 
bett v. Ulsaker Printing Co., 49 N. D. 103, 
190 N. W. 75, T6, 24 A. L. R. 1047; Harrison 
v. Beals, 111 Or. 563, 222 P. 728, 731; Moore 
v. Kuemeyer (Tex. Civ. App.) 271 8. W. 653, 
654. 


SPECIAL REGISTRATION. In election 
laws. Registration for particular. election 
only which does not entitle elector to vote at 
any succeeding election. Cowart v. City of 
Waycross, 159 Ga. 589, 126 S. E. 476, 479. 


Specialia generalibus derogant. Special words 
derogate from general words. A special pro- 
vision as to a particular subject-matter is to 
be preferred to general language, which might 
have governed in the absence of such special 
provision. L. R. 1 ©. P. 546. 


SPECIALIST. In stock exchange. Broker 
who remains at one post of exchange where 
particular stocks are dealt in and executes 
orders of other brokers, for which he receives 
commission; one who specializes in limited 
group of stocks. In re Brown, 242 N. X. 1, 
150 N. E. 581, 585, 44 A. L. R. 510; People 
ex rel. Berdan v. Goldfogle, 218 App. Div. 
702, 211 N. Y. S. 107. 


SPECIALTY. A writing sealed and delivered, 
containing some agreement. A writing sealed 
and delivered, which is given as a security 
for the payment of a debt, in’ which such 
debt is particularly specified. Bac. Abr. “Ob- 
ligation,” A. . 

A contract under seal, considered by law as 
entered into with more solemnity, and, con- 
sequently, of higher dignity than ordinary 
simple contracts. Code Ga. 1882, § 2717 (Civ. 
Code 1910, § 4219). 

As used in statutes of limitations, the term 
may include not only a sealed bond, In re 
Harris, 101 N. J. Eq. 5, 187 A. 215, 216, but 
also interest coupons, whether attached or 
severed, McDowell v. North Side Bridge Co., 
251 Pa. 585, 97 A. 97, 98. 


SPECIALTY DEBT. A debt due or acknowl- 
dged to be due by deed or instrument under 
seal 2 Bl. Comm. 465. 


SPECIE. Coin of the precious metals, of 
a certain .weight and fineness, and bearing 
the stamp of the government, denoting its 


value as currency. Trebilcock v. Wilson, 12 . 


Wall, 695, 20 L.. Ed. 460; Walkup v..Hous- 


SPECIFICATION 


ton, 65 N. C. 501; Henry v. Bank of Salina, 
5 Hill (N. Y.) 536. 

When: spoken. of a contract, the expres- 
sion “performance in specie” means strictly, 
or according to the exact terms. As applied 
to things, it signifies individuality or identity. 
Thus, on a bequest of a specific picture, the 
legatee would be said to be entitled to the 
delivery of the picture in specie; i e., of the 
very thing. Whether a thing is due in genere 
or in specie depends, in each case, on the will 
of the transacting parties. Brown. 


SPECIES. Lat. In. the civil law. Form; 
figure; fashion or shape. A form or shape 
given to materials. 


SPECIES FACTI. In Scotch law. The par- 
ticular criminal act charged against a per- 
son. 


SPECIFIC. Having a certain form or des- 
ignation; observing a certain form; particu- 
lar; precise; definite; tending to specify, 
or to make particular, definite, limited or pre- 
cise. Republic Casualty Co. v. Scandinavian- 
American Bank (D. ©.) 2 F.(2d) 113, 114; 
Louisville & N, R. Co. v. Western Union Tel- 
egraph Co., 195 Ala. 124, 71 So. 118, 123, Ann, 
Cas. 1917B, 696; Western Union Telegraph 
Co. v. South & N. A. R. Co., 184 Ala. 66, 62 
So. 788, 798. ' 
As to specific “Denial,” “Devise,” “Lega- 
cy,” and “Performance,” see those titles. 


SPECIFICATIO. Lat. In the civil law. 
Literally, a making of form; a giving of 
form to materials. That mode of acquiring 
property through which a person, by trans- 
forming a thing belonging to another, es- 
pecially by working up his materiais into a 
new species, becomes proprietor of the same. 
Mackeld. Rom. Law, $ 271. 


SPECIFICATION. As used in the law relat- 
ing to patents, machinery and in building 
contracts, the term denotes a particular or 
detailed statement of the various élemerits iti- 
volved. Gilbert v. U. S., 1 Ct. Cl. 34; State 
y. Kendall, 15 Neb. 262, 18 N. W. 85; Wilson 
v. Coon (C, C.) 6 F. 614; Carroll v. Melville 
Shoe Corporation (C. ©. A.) 272 F. 49,55; 
American Automotoneer Co. v. Porter ©: ©. 
A.) 232 F. 456, 459; Ingersoll-Rand. Co. v 
United States Fidelity & Guaranty Op, 92 
N. J. Law, 403, 105 A. 236, 237; State Bank 
of Freeport v. Cape Girardeau &.C. R. Co., 
172 Mo. App. 662, 155 S. W. 1111, 1113; R. J. 
Waddell Inv. Co. v. Hall, 255 Mo, 675, 164 
S. W. 541, 544. 


In Military Law 
The clear and particular description of the 
charges preferred against a person accused 
of a military. offense. Tytler, Mil. Law, 109; 
Carter v. McClaughry, 183 U. S. 365,.22 8. 
Ct. 181, 46 L. Ed. 236. 


In the Law of Personal Property 


The acquisition of title to a thing by work- 
ing it. into new. forms or species from. the 


SPECIFICATION 


raw ‘material; corresponding to the specifica- 
tio of the Roman law. See Lampton y. Pres- 
ton, 1 J. J. Marsh. (Ky.) 462, 19 Am. Dec. 
104. 

In Practice 


A detailed and particular enumeration of 
several points or matters urged or relied on 
by a party to a suit or proceeding; as, a 
“specification of errors,”’or a “specification of 
grounds of opposition to a bankrupt’s dis- 
charge:” See Railway Co. v. McArthur, 96 
Tex. 65, 70 S. W. 317; In re Glass (D. C.) 
119 F. 514; Frank v. Ruzicka, 45 S. D. 49, 
185 N. W. 371, 372. 


SPECIFY. To mention specifically; to state 
in full and explicit terms; to point out; to 
particularize, or to distinguish by words one 
thing from another. Independent Highway 
Dist. No. 2 of Ada County v. Ada County, 24 
Idaho, 416, 134 P. 542, 545; Reddig v. Looney, 
208 Ill. App. 418, 419; Hollinger v. King, 
282 Pa. 157, 127 A. 462, 464; Roche Valley 
Land Co. v. Barth, 67 Mont. 358, 215 P. 654, 
655. 


SPECIMEN. A sample; a part of something 
intended to exhibit the kind and quality of 
the whole. . People v. Freeman, 1 Idaho, 322. 


SPECULATION. In commerce. The act or 
practice of buying lands, goods, ete., in ex- 
pectation of a rise of price and of selling 
them at an advance, as distinguished from a 
regular trade, in which the profit expected is 
the difference ‘petween the retail and whole- 
sale prices, or the difference of price in the 
place: where the goods are purchased, and 
the place ‘where they are to be carried for 
market. Webster. See Maxwell v. Burns 
(Tenn. Ch. App.) 59 S. W. 1067; U. 8. v. De- 
troit Timber & Lumber Co. (C. C.) 124 F. 
393 3-U. S. v Kettenbach (C. C. A.) 208 F. 209, 
218. 


SPECULATIVE DAMAGES. See Damages. 


SPECULUM. Lat. ‘Mirror or looking-glass. 
Mhe title ‘of -several ‘of the most ancient law- 
books «or ‘compilations. One of the ancient 
Icelandic books is ‘styled “Speculum Regale.” 


SPEEDY. EXECUTION.: An execution which, 
by thë direction..of the judge:at nisi prius, 
issues forthwith, or Gn some early. day fixed 
upon by. the judge for that purpose after the 
trial af thè Action. ° Brown. 


SPEEDY ‘REMEDY. One which, having in 
mind. the subject- -matter involved, can be 
pursued with expedition and without essen- 
tial detriment to: the party aggrieved. State 
v. District Court ‘of:Thirteenth: Judicial Dist. 
in -and-for Yellowstone County, 50 Mont. 289, 
146 P.:743, 745, Ann, Cas. 19170, 164. i 


SPEEDY TRIAL. In criminal law. As se- 
cured by constitutional guaranties; a speedy 


trial: means‘ a trial. conducted according: to . 


fixed-‘rules, regulations, :and:. proceedings. of 
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law, free from unreasonable delay. See Peo- 
ple v. Hall, 61 App. Div. 57, 64 N. Y. B. 483 ;- 
Nixon v. State, 2 Smedes & M. (Miss.) 507, 
41 Am. Dec. 601; Cummins y. People, 4 Colo. 
App: 71, 34 P. 734; Benton vy. Com., 91 Va. 
782, 21 S. E. 495; Butts v. Commonwealth, 
145 Va. 800, 133 S. E. 764, 766; Ex parte 
Munger, 29 Okl. Cr, 407, 234 P. 219, 221; 
People v. Klinger, 319 Ill. 275, 149 N. E. 799, 
801, 42 A. L. R. 581; State v. Rowley, 198 
Iowa, 613, 198 N. W. 37, 38; State v. Lee, 
110 Or. 682, 224 P. 627, 628; State v. Harris, 
101 Or. 410, 200 P. 926, 928; Hicks v. Boyne, 
236 Mich. 689, 211 N. W. 35; Arrowsmith 
v. State, 181 Tenn. 480, 175 S. W. 545, 547, 
L. R. A. 19155, 368; State v. Clark, 86 Or. 
464, 168 P. 944, 946. . 


SPELLING. The formation of words by let- 
ters; orthography. Incorrect spelling does 
not vitiate a written instrument if the inten- 
tion clearly appears. 


SPENDTHRIFT. One who spends lavishly, 
improvidently, or foolishly; an unthrifty 
spender; a prodigal. Cent. Dict. 

In some jurisdictions, under statutes, a 
person who by excessive drinking, gaming, 
idleness, or debauchery of any kind shall so 
spend, waste, or lessen his estate as to expose 
himself or his family to want or suffering, 
or expose the town to charge or expense for 
the support of himself or family. Rev. St. 
Maine, c. 67, § 4, cl. 2 (Rev. St. 1930, c. 80, $ 
4, cl. 2); Pub. Laws N. H. 1926, ce. 291, § 4; 
G. L. Mass., c. 201, $ 8; Smith-Hurd Rev. St. 
Til. 1931, c. 86, § 58; Young v. Young, 87 Me. 
44, 22 A. 782; Morey’s Appeal; 57 N. H. 
54; Norton v. Leonard, 12 Pick. (Mass.) 152, 
161; In re Bishop, 149 Ill. App. 491, 498. 

_Every person who is liable to be put under 
guardianship on account of excessive drink- 
ing, gaming, idleness, or debauchery. Comp. 
Laws Mich. 1929, § 15777; G. L. Vt. 3651. 


SPENDTHRIFT TRUST. A term commonly 
applied to those trusts which are created with 
a view of providing a fund for the mainte- 
nance of another, and at the same time secur- 


‘ing it against his improvidence or incapacity 


for his protection. Provisions against. alien- 
ation of the trust fund by the voluntary act of 
the beneficiary or by his creditors are the 
usual incidents. Estes v. Estes (Tex. Civ. 
App.) 255 S. W. 649, 650; Hoffman v. Beltz- 
hoover, 71 W. Va. 72, 76 S. E. 968, 969; New- 
comb v. Masters, 287 Ill. 26, 122 N. E. 85, 87; 

Carter v. Brownell, 95 Conn. 216, 111 A. 182, 
184: Fowler & Lee v. Webster, 173 N. C. 442, 
92 S. E, 157, 158; Plitt. v. Yakel, 129 Md. 464; 
99. A..669,.670; Keating v. Keating, 182 Iowa, 
1056, 165 N. W. 74, 79; Graham v. More (Mo. 
Sup.) 189 S. Ww 1186, 1188. 

SPERATE. “That of which there. is hope. 
Thus a debt which one may hope to:recover 
may be called “sperate,” ‘in opposition to: “des- 
perate.”. See 1 Chit.:Pr. 620,. EUS EY! 
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SPES ACCRESCENDI. Lat...Hope-of sur- 
viving. 3 Atk. 762; 2 Kent, Comm, 424. 


Spes. est vigilantis somnium. Hope is the 
dream of the vigilant. 4 Inst, 203. 


Spes Impunitatis continuum affectum tribuit de- 


linquendi. The hope of impunity holds out a 
continual temptation to crime, 3 Inst. 236. 
SPES RECUPERANDI. Lat. The hope of 


recovery or recapture; the chance of retak- 
ing property captured at sea, which prevents 
the captors from acquiring complete owner- 
ship of the property until they have definitely 
precluded it by effectual measures. 1 Kent, 
_Comm. 101. 


SPIGURNEL. The sealer of the royal writs. 


SPINNING HOUSE. A house of correction to 
which the authorities of Oxford and Cam- 
bridge may send persons (mostly women of 
frivolous character) not members of the Uni- 
versity who are found consorting with the 
students, to the detriment’ of their morals. 
4 Steph. Com. 264. 


SPINSTER. 
ceedings, and in conveyancing, to a woman 
who never has been married. 


SPIRITUAL. Relating to religious or ecclesi- 
astical persons or affairs, as distinguished 
from “secular” or lay, worldly, or business 
matters. Johnson v. State, 107 Miss. 196, 65 
So. 218, 220, 51 L. R. A. (N. S.) 1183. 

As to spiritual “Corporation,” “Courts,” and 
“Lords,” see those titles. 


SPIRITUALITIES OF A BISHOP. Those 
profits which a bishop receives in his ecclesi- 
astical character, as the dues arising from his 
ordaining and instituting priests, and such 


like, in contradistinction to those profits which - 


he acquires in his temporal capacity as a bar- 
on and lord of parliament, and which are 
termed his “temporalities,” consisting of cer- 
tain lands, revenues, and lay fees, ete. Cowell. 


SPIRITUALITY OF BENEFICES. In ec- 
clesiastical law. The tithes of land, ete. 
Wharton. 


SPIRITUOUS LIQUORS. These are inflam- 
mable liquids produced by distillation, and 
forming an article of commerce. See Blanken- 
ship v. State, 93 Ga, 814, 21 S. E. 180; State 
v. Munger, 15 Vt. 293; Allred v. State, 89 Ala. 
112, 8 So. 56; Clifford v. State, 29 Wis. 329; 
State v. Centennial Brewing Co., 55 Mout. 500, 
179 P. 296, 297; Hendley v. State, 94 Tex. Cr. 
R. 440, 250 S. W. 174, 175; Taylor v. State, 
17 Ala. App. 579, 88 So. 205; Kenny v. Com- 
monwealth, 211 Ky. 349, 277 S. W. 480, 481; 
Price v. Russell (D. C.) 296 F. 263, 266; Col- 
lotta v. State, 110 Miss. 448, 70 So. 460, 461; 
State v. Dennison, 85 W. Va. 261, 101 S. E. 
458, 459; Shaneyfelt v. State, § Ala. App. 870, 
62 So. 331, 332; Billing v. State, 99 Tex, Cr. 
R. 658, 271 S. W. 607. 


The addition given, in legal pro- 


SPOLIATOR 


The. phrase. “spirituous Mquor,”. in a-penal stat- 
‘ute, cannot. be extended. beyond its exact literal 
sense. Spirit is the name of an inflammable liquor 
produced by distillation. Wine is the fermented 
juice of the grape, or a preparation of otber vege- 
tables by fermentation; hence the term does not 
include wine. State v. Moore, § Blackf. (Ind.) 118. 


SPITAL, or SPITTLE. A charitable founda- 
tion; a hospital for diseased people; a hos- 
pita. Cowell. 


SPLIT SENTENCE. One where penalty of 
fine and imprisonment, as provided by statute, 
is imposed and imprisonment part is suspend- 
ed and fine part enforced. Cote v. Cummings, 
126 Me. 330, 188 A. 547, 552. 


SPLITTING A CAUSE OF ACTION. Divid- 
ing a single cause of action, claim, or demand 
into two or more parts, and bringing suit for 
one of such parts only. The plaintiff who does 
this is bound by his first judgment, and ean 
recover no more. 2 Black, Judgm. § 734. 


SPOLIATION. 


In English Ecclesiastical Law 


An injury done by one clerk or incumbent 
to another, in taking the fruits of his benefice 
without any right to them, but under a pre- 
tended title. 3 Bl. Comm. 90, 91. 

The name of a suit sued out in the spiritual 
court to recover for the fruits of the church or 
for the church itself. Fitzh. Nat. Brev. 85, 


‘In Torts 


Destruction of a thing by the act of a stran- 
ger, as the erasure or alteration of a writing 
by the act of a stranger, is called “spoliation.” 
This hag not the effect to destroy its character 
or legal effect. 1 Greenl, Ev. § 566; Medlin 
v. Platt County, 8 Mo. 239, 40 Am. Dec. 135; 
Crockett v. Thomason, 5 Sneed ‘(Tenn.) 344; 
Foster v. Mayfield (Tex. Civ. App.) 297 S. W. 
647; Smith v. Barnes, 51 Mont. 202, 149 P. 
963, 967, Ann. Cas. 1917D, 330; Rushing v. 


Citizens’ Nat. Bank of Plainview (Tex. Civ. 


App.) 160 S. W. 337, 340; Edwards v. Thomp- ` 
son, 99 Wash. 188, 169 P. 327, 328; Knox v. 
Horne (Tex, Civ. App.) 200 S. W. 259, 260. 


SPOLIATOR. Lat. A spoiler or destroyer. 
It is a maxim of law, bearing chiefly on evi- 
dence, but also upon the value generally of- 
the thing destroyed, that everything most to 
his disadvantage is to be presumed against 
the destroyer, (spoliator,) contra spoliatorem 
omnia presumuntur. 1 Smith, Lead. Cas, 315. 


Spoliatus debet ante omnia restitui. A party đe- 
spoiled [forcibly deprived of possession] ought 
first of all to be restored. 2 Inst. 714; 4 
Reeve, Eng. Law, 18. 


Spoliatus episcopus ante omnia debet restitui. 
A bishop despoiled of his see ought, above all, 
to be restored. See 14 L, Q..R. 27, 


‘SPOLIUM 


SPOLIUM. Lat. In the civil and common 
law. A thing violently or unlawfully taken 
from another. 


SPONDEO. Lat. In the civil law. 
take; I engage. Inst. 3, 16, 1. 


SPONDES? SPONDEO. Lat. Do you under- 
take? I do undertake. The most common 
form of verbal stipulation in the Roman law. 
Inst. 3, 16, 1. 


I under- 


Spondet peritiam artis. He promises the skill 
of his art; he engages to do the work in a 
skillful or workmanlike manner. 2 Kent, 
Comm. 588. Applied to the engagements of 
workmen for hire. Story, Bailm. § 428. 


SPONSALIA, STIPULATIO SPONSALITIA. 
Lat. In the civil law. Espousal; betrothal; 
_ a reciprocal promise of future marriage. 


SPONSIO. Lat. In the civil law. An en- 
gagemient or undertaking; particularly such 
as was made in the form of an answer to a 
formal interrogatory by the other party. Cal- 
vin. 

An engagement to pay a certain sum of 
money to the successful party in a cause. 
Calvin. 


SPONSIO JUDICIALIS. In Roman law. A 
judicial wager corresponding in some respects 
to the. “feigned issue” of modern practice. 


SPONSIO LUDICRA. A trifling or ludicrous 
engagement, such as a court will not sustain 
an action for. 1 Kames, Eq. Introd. 34. An 
informal undertaking, or one made without 
the usual formula of interrogation. Calvin. 


SPONSIONS. In international law. Agree- 
ments or engagements made by certain public 
officers (as generals or admirals in time of 
war) in behalf of their governments, either 
without authority or in excess of the author- 
ity under which they purport to be made, 
and. which therefore require an express or 
tacit ratification, 


SPONSOR. A surety; one who makes a 
promise or gives security for another, par- 
ticularly a godfather in baptisin. 


In the Civil Law 


One who intervenes for another voluntarily 
and without being requested. 


SPONTANEOUS COMBUSTION. The igni- 
tion of a body by the internal development of 
heat without the action of an external agent. 
‘Eckman Chemical Co. v. Chicago & N. W. Ry. 
Co., 107 Neb. 268, 185 N. W.. 444, 446. 


SPONTE OBLATA. 
ent to the crown. 


Lat. A free gift or pres- 


Sponte virum mulier fugiens et adultera facta, 
dote sua careat, nisi sponsi sponte rétracta. Co. 
‘Litt. 320. Let a woman leaving her husband 
of her own accord; and‘ committing’ adultery, 
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lose her dower, unless taken back by her hus- 
band of his own accord. 


SPORTULA. Lat. In Roman law. A lar- 
gess, dole, or present; a pecuniary donation; 
an official perquisite; something over and 
above the ordinary fee allowed by law. Inst. 


4, 6, 24. 


SPOTTING. The placing of a railroad car at 
a designated place or “spot” for unloading by 
consignee. Missouri Pae. R. Co. v. Skipper, 
174 Ark. 1083, 298 S. W. 849, 854; New York 
Cent. & H. R. R. Co. v. General Electric Co., 
219 N. Y. 227, 114 N. E. 115, 117, 1A, L. R. 
1417. 


SPOUSALS. In old English law. Mutual 
promises to marry. 
SPOUSE-BREACH. In old English law. 


Adultery. Cowell. 


SPRING. A fountain of water; an issue of 
water from the earth, or the basin of water 
at the place of its issue. Webster. A nat- 
ural chasm in which water has collected, and 
from which it either is lost by. percolation 
or rises in a defined channel. Furner v. Sea- 
bury, 185 N. Y. 50, 31 N. E. 1004; Bloodgood 
v. Ayers, 108 N. Y. 405, 15 N. E. 433, 2 Am. 
St. Rep. 443; Proprietors of Mills v. Brain- 
tree Water Supply Co., 149 Mass. 478, 21 N 
E. 761, 4 L. R. A. 272; Harrison v. Chaboya, 
198 Cal. 473, 245 P. 1087, 1088. 


SPRING-BRANCH. In American land law. 
A branch of a stream, flowing from a spring. 
Wootton v. Redd’s Ex'’r, 12 Grat. (Va, 196. 


SPRINGING USE. See Use. 


SPUILZIE. In Scotch law. The taking 
away or meddling with movables in another’s 
possession, without the consent of the owner 
or authority of law. Bell. 


SPUR TRACK. A short track leading from 
a line of railway and connected with it at 
one end only, and not an adjunct usual or 
necessary to the operation of main line trains 
and ears. Simons Brick Co. v. City of Los 
Angeles, 182 Cal. 230, 187 P. 1066, 1067; De- 
troit & M. Ry. Co. v. Boyne City, G. & A. 
R. Co. (D. C.) 286 F. 540, 547; Cleveland, C. 
C. & St. L. Ry. Co. v. Commerce Commission, 
315 Ill. 461, 146 N. E. 606, 610; Menasha 
Woodenware Co. v. Railroad Commission of 
Wisconsin, 167 Wis. 19, 166 N. W. 435, 438. 


SPURIOUS. Not proceeding from the true 
source; not genuine; counterfeited. “A 
spurious bank-bill may be a legitimate im- 
pression from the genuine plate, but it must 
have the signatures of persons not the officers 
of the bank ‘whence it purports to have issued, 


‘or else the nanies of fictitiqus persons. A 


spurious bill, also, may be an illegitimate im- 


‘pression from: a genuine plate, ‘or an impres- 


sion: from á` counterfeit plate, ‘put it must 
have such signatures or‘ names: as‘ we have. 
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just indicated. A bill, therefore, may be both 
counterfeit and forged, or: both counterfeit 
and spurious, but it cannot.be both forged 
and spurious.” Kirby v. State, 1 Ohio St. 
187. 


SPURIUS. Lat. In the civil law. A bas- 
tard; the offspring of promiscuous cohabita- 
tion. 


SPY. A person sent into an enemy’s camp 
to inspect their works, ascertain their 
strength and their intentions, watch their 
movements, and secretly communicate intel- 
ligence to the proper officer. By the laws of 
war among all civilized nations, a spy is pun- 
ished with death. Webster. Sec Vattel, 3, 
179; U. S. ex rel. Wessels v. McDonald (D. 
C. 1920) 265 F. 754; Ex parte Milligan, 4 
Wall. 2, 44, 18 L. Ed. 281 (argument of coun- 
sel). 


SQUARE. As used to designate a certain 
portion of land within the limits of a city or 
town, this term may be synonymous with 
“block,” that is, thé smallest subdivision 
which is bounded on all sides by principal 
streets, or it may denote a space (more or 
less rectangular) not built upon, and set apart 
for public passage, use, recreation, or orna- 
mentation, in the nature of a “park” but 
smaller. See Caldwell v. Rupert, 10 Bush 
(Ky.) 179; State v. Natal, 42 La. Ann. 612, 
7 South. 781; Rowzee v. Pierce, 75 Miss. 846, 
23 South. 307, 40 L. R. A. 402, 65 Am. St. 
Rep. 625; Methodist Episcopal Church v. 
` Hoboken, 33 N. J. Law, 13, 97 Am. Dec, 696; 
Rey. Laws Mass. 1902, p. 531, c. 52, § 12 
(Gen. Laws 1982, c. 85, § 14). 

A “block” or “square” is a portion of a city 
pounded on all sides by streets or avenues. 
Missouri, K. & T. Ry. Co. v. City of Tulsa, 
45 OKI. 382, 145 P. 398, 401; City of Mobile 
v. Chapman, 202 Ala. 194, 79 So. 566, 571. 


Public Square 


In its popular import, the phrase refers 
almost exclusively to ground occupied by a 
courthouse and owned by a county, Logans- 
port v. Dunn, 8 Ind. 378; but it may be used 
as synonymous with park; Church of Ho- 
boken v. Council of Hoboken, 33 N. J. Law, 
18, 97 Am. Dec. 696; Woodward v. City of 
Des Moines, 182 Iowa, 1102, 165 N. W. 3138, 
314. 

‘Square Block 


Territory bounded by four streets, People 
ex rel. Beinert v. Miller, 100 Misc. 318, 165 
N. Y. S. 602, 607; Bernfeld v. Freedenberg, 
125 Misc. 645, 211 N. Y. S. 692. 


SQUATTER. In American law. One who 
settles on another’s land, particularly on pub- 
lic lands, without legal authority. See O’Don- 
nell yv. McIntyre, 16 Abb. N. C. (N. X.) 84; 
Parkersburg Industrial Co. v. Schultz, 43 W. 
Va. 470, 27 S. E. 255; Williams v. Alt, 226 
N. Y. 283, 123 N. E. 499, 500; Id., 186 App. 


BL.Law Diet, (3D ED.)—104 


-Stabit præsumptio donec probetur 


STAGNUM 


Div. 235, 174 N. Y: S. 460, 462; Smitb- v. 
Smith (Sup.) 174 N. Y. S. 747, 749;. Rosen- 
zweig v. Portnoy, 117 Misc. 186, 191 N. Y. S. 
900, 902; Florgus Realty Corporation. v. 
Reynolds (Sup.) 187 N. Y. S. 188, 189; Frazier 
v. Cropsey, 124 Misc. Rep. 367, 207 N. Y. 8. 
803. 


SQUIRE. A contraction of “esquire.” 


SS. An abbreviation used in that part of a 
record, pleading, or affidavit, called the “state- 
ment of the yenue.” Commonly translated 
or read, “to-wit,” and supposed to be a con- 
traction of “scilicet.” 

Also in eeclesiatsical documents, particular- 
ly records of early councils, “ss” is used as 
an abbreviation for subscripsi. Occasionally, 
in Law French, it stands for sans, “without,” 
€. 9., “faire feoffment ss son baron.” Bend- 
loe, p. 180. 


STAB. A wound inflicted by a thrust with 
a pointed weapon. State v. Cody, 18 Or. 
506, 23 Pace. 891; Ward v. State, 56 Ga. 410; 
Ruby v. State, 7 Mo. 208. 


STABILIA. A writ called by that name, 
founded on' a custom in Normandy, that 
where a man in power claimed lands in the 
possession of an inferior, he petitioned the 
prince that it might be put into his hands till 
the right was decided, whereupon he had this 
writ. Wharton. 


in con- 
trarium. A presumption will stand good till 
the contrary is proved. Hob. 297; Broom, 
Max. %9. 


STABLE-STAND. In forest law. One of the 
four evidences or presumptions whereby a 
man was convicted of an intent to steal the 
king’s deer in the forest. This was when a 
man was found at his standing in the forest 
with a cross-bow or long-bow bent, ready to 
shoot at any deer, or else standing close by a 
tree with grey-hounds in a leash, ready to 
slip. Cowell; Manwood. 


STABULARIUS. Lat. In the civil law. A 
stable-keeper. Dig. 4, 9, 4, 1. 
STACHIA. In old records. A dam or head 


made to stop a water-course. Cowell. 


STAFF-HERDING. The following of cattle 
within a forest, 


STAGE-RIGHT is a word which it has been 
attempted to introduce as a substitute for 
“the right of representation and perform- 
ance,” but it can hardly be said to be an ac- 
cepted term of English or American law. 
Sweet. 


STAGIARIUS. A resident. Cowell. 


STAGNUM. In old English law. A pool, or 
pond. Co. Litt. 5a; Johnson v. Rayner, 6 
Gray (Mass.) 110. 


STAKE 


STAKE. A deposit made to answer an event, 
as on a wager. See Harris v. White, 81 N. 
Y. 589; Porter v. Day, 71 Wis. 296, 37 N. W. 
259; Mohr v. Miesen, 47 Minn. 228, 49 N. W. 
862; Pompano Horse Club v. State, 98 Fla. 
415, 111 So. 801, 818, 52 A. L. R. 51. 


STAKEHOLDER primarily means a person 
with whom money is deposited pending the 
decision of a bet or wager, (q. v.,) but it is 
more often used to mean a person who holds 
‘money or property which is claimed by rival 
claimants, but in which he himself claims no 
interest. Sweet. And see Oriental Bank v. 
Tremont Ins. Co., 4 Mete. (Mass.) 10; Fisher 
v. Hildreth, 117 Mass. 562; Wabash R. Co. 
v. Flannigan, 95 Mo. App. 477, 75 S. W. 691; 
Martin v. Francis, 173 Ky. 529, 191 5S. W. 
259, 262, L. R. A. 1918F, 966, Ann. Cas. 1918E, 
289. 


STALE, n. In Saxon law. Larceny. Whar- 
ton. 


STALE, adj. In the language of the courts 
of equity, a “stale” claim or demand is one 
which has not been pressed or asserted for 
so long a time that the owner or creditor is 
chargeable with laches, and that changes ot- 
curring meanwhile in the relative situation 
of the parties, or the intervention of new 
interests or equities, would render the en- 
forcement of the claim or demand against 
conscience, See The Galloway C. Morris, 2 
Abb. U. S. 164, 9 Fed. Cas. 1,111; King v, 
White, 63 Vt. 158, 21 Atl. 585, 25 Am. St. 
Rep. 752; Ashurst v, Peck, 101 Ala, 499, 14 
South. 541; The Harriet Ann, 11 Fed. Cas. 
597; Thomas v. MacNeill, 188 S. C. 86, 185 S. 
E. 648, 645; Fordham v. Hicks (D. C.) 224 F. 
810, 811; Underwood v, Underwood, 142 Ga. 
441, 83 S. E. 208, 209, L. R. A. 1915B, 674. 


STALLAGE.. The liberty or right of pitch- 
ing or erecting stalls in fairs or markets, or 
the money paid for the same. 1 Steph. Comm. 
664. ` 


STALLARIUS. In Saxon law. The præfec- 
tus stabuli, now master of the horse. Some- 
times one who has a stall in a fair or market. 


STAMP. An impression made by public au- 
thority, in pursuance of law, upon paper or 
parchment, upon which certain legal proceed- 
ings, conveyances, or contracts are required 
to be written, and for which a tax or duty 
is exacted. 

A small label or strip of paper, bearing a 
particular device, printed and sold by the 
government, and required to be attached to 
mail-matter, and to some other articles sub- 
ject to duty or excise. U. 8. v. Skilken (D. 
C.) 293 F. 916, 919. 


STAMP ACTS. In English law. Acts regu- 
lating the stamps. upon “deeds contracts, 
agreements; papers in law proceedings, bills 
and notes, letters, receipts, ahd ‘other papers, 
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STAMP DUTIES. Duties imposed upon and 
raised from stamps upon parchment and pa- 
per, and forming a branch of the perpetual 
revenue of the kingdom. 1 Bl. Comm. 323. 


STANCE. In Scotch law. A resting place; 
a field or place adjoining a drove-road, for 
resting and refreshing sheep and cattle on 
their journey. 7 Bell, App. Cas. 58, 57, 58. 


STAND. To abide: 
stand a trial.” 

To remain as a thing is; to remain in force. 
Pleadings demurred to and held good are al- 
lowed to stand. 

To appear in court. 


—Standing. One’s place in the community in 
the estimation of others; his relative posi- 
tion and social, commercial, or moral rela- 
tions; his repute, grade, or rank. Gross v. 
State, 186 Ind. 581, 117 N. B. 562, 564, d A. 
L. R. 1151, 


to submit to; as “to 


—Standing aside jurors. A practice by which, 
on the drawing of a jury for a criminal tri- 
al, the prosecuting officer puts aside a juror, 
provisionally, until the panel is exhausted, 
without disclosing his reasons, instead of be- 
ing required to challenge him and show cause. 
The statute 33 Edw. I. deprived the crown 
of the power to challenge jurors without 
showing cause, and the practice of standing 
aside jurors was adopted, in England, as a 
method of evading its provisions, A similar 
practice is in use in Pennsylvania. See War- 
ren v. Com., 37 Pa. 54; Zell v. Com., 94 Pa. 
272; Haines v. Com., 100 Pa. 322, But in 
Missouri, it is said that the words “stand 
aside” are the usual formula, used in im- 
paneling a jury, for rejecting a juror. State 
v. Hultz, 106 Mo. 41, 16 S. W. 940. 


—Standing by is used in law as implying 
knowledge, under such circumstances as ren- 
dered it the duty of the possessor to commu- 
nicate it; and it is such knowledge, and not 
the mere fact of “standing by,” that lays the 
foundation of responsibility. The phrase 
does not import an actual presence, “but im- 
plies knowledge under such circumstances as 
to render it the duty of the possessor to com- 
municate it.” . Anderson v. Hubble, 93 Ind. 
573, 47 Am. Rep. 394; Gatling v. Rodman, 6 
Ind. 292; Richardson v. Chickering, 41 N. H. 
380, 77 Am. Dec. 769; Morrison v. Morrison, 
2 Dana (Ky.) 16; Piqua State Bank v. Bran- 
num, 103 Kan. 25, 173 P. 1, 2. 


—Standing mute. A prisoner, arraigned for 
treason or felony, was said to “stand mute,” 
when he refused to plead, or answered foreign 


to the purpose, or, after a plea of not guilty, 


would not put’ himself upon the country, 


‘=—Standing orders are rules and forms regulat- 


ing the procedure of the two houses ọf parlia- 

ment, each having its own, They tre of.equal 

foree“in every ‘parliament, ‘except. so far. as 
‘Bu.LAw Dict. (3D ED) 
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they are altered or:suspended from. time ‘to 
time. Cox, Inst. 186; May, Parl. Pr. 185. 


—Standing seised te uses. A covenant to stand 
seised to uses is one by which the owner of 
an estate covenants to hold the same to the 
use of another person, usually a relative, and 
usually in consideration of blood or marriage. 
It is a species of conveyance depending for 
-its effect on the statute of uses. 


STANDARD. An ensign or flag used in war. 
A type, model, or combination of elements 

accepted as correct or perfect. Ashwell v. 

Miller, 54 Ind. App. 381, 103 N. E. 37, 40. 


STANDARD OF WEIGHT, or MEASURE. A 
weight or measure fixed and prescribed by 
law, to which all other weights and measures 
are required to correspond. 


STANNARIES. A district which includes all 
parts of Devon and Cornwall where some tin 
work is situate and in actual operation. 
The tin miners of the stannaries have certain 
peculiar customs and privileges. 


STANNARY COURTS. Courts of Devonshire 
and Cornwall for the administration of jus- 
tice among the miners and tinners. These 
courts were held before the lord warden and 
his deputies by virtue of a privilege granted 
to the workers of the tin-mines there, to sue 
and be sued in their own courts only, in order 
that they might not be drawn away from 
their business by having to attend law-suits 
in distant courts, Brown. 


STAPLE. 
In English Law 


A mart or market. A place where the’buy- 
ing and selling of wool, lead, leather, and oth- 
er articles were put under certain terms. 2 
Reeve, Eng. Law, 393. 


in International Law 


The right of staple, as exercised by a people 
upon foreign merchants, is defined to be that 
they may not allow them to set their merchan- 
dises and wares to sale but in a certain place. 
This practice is not in use in the United 
States. 1 Chit. Com. Law, 103. 


In General 


—Staple Inn. An inn of chancery. See Inns of 
Chancery. 


—Statute Staple. The statute of the staple, 
27 Ed. III. stat. 2, confined the sale of all 
commodities to be exported to certain towns 
in England, called estaple or staple, where 
foreigners might resort. It authorized a se- 
curity for money, commonly called statute 
staple, to. be taken by traders for the bene- 
fit of commerce; the mayor of the place is 
entitled to take recognizance of a debt in 
proper form, which had the effect to convey 
the lands of the debtor to the creditor till 
out of the rents and profits of them he should 


STARE DECISIS 


be satisfied. 2 Rolle, Abr. 446; Bac. Abr. 
Heecution (B.-1); Co. 4th Inst. 238. A secu- 
rity for a debt. acknowledged to be due, so 
called from its being entered into before. the 
mayor of the staple, that is to say, the grand 
mart for the principal commodities or manu- 
factures of the kingdom, formerly held by act 
of parliament in certain trading towns. In 
other respects it resembled the stetute-mer- 
chant, (q. v.) but like that has now fallen 
into disuse. 2 Bl. Comm. 160; 1 Steph. 
Comm, 287. 


STAR-CHAMBER was a court which orig- 
inally had jurisdiction in cases where the 
ordinary course of justice was so much ob- 
structed by one party, through writs, com- 
bination of maintenance, or overawing influ- 
ence that no inferior court would find its 
process obeyed. The court consisted of the 
privy council, the common-law judges, and 
(it seems) all peers of parliament. In the 
reign of Henry VIII.. and his successors, the 
jurisdiction of the court was illegally extend- 
ed to such a degree (especially in punishing 
disobedience to the King’s arbitrary procla- 
mations) that it became odious to the nation, 
and was abolished. 4 Steph. Comm. 310; 
Sweet. ' 


STAR PAGE. The line and word at which 
the pages of the first edition of a law book 
began are frequently marked by a star in 
later editions, and always should be. 


STARBOARD. In maritime law. The right- 
hand side of a vessel when the observer faces 
forward. “Starboard tack,” the course of 
vessel when she has the wind on her star- 
board bow. Burrows v. Gower (D. C.) 119 
F. 617. 


STARE DECISIS. Lat. To stand by decid- 
ed cases; to uphold precedents; to maintain 
former adjudications. 1 Kent, Comm. 477; 
Scott v. Scotts Bluff County, 106 Neb. 355, 
183 N. W. 573, 574; Heisler v. Thomas Col- 
liery Co., 274 Pa.. 448, 118 A. 394, 395, 24 
A. L. R. 1215; Moose v, Board of Com’rs of 
Alexander County, 172 N. C. 419, 90 S. E. 441, 
444, Ann. Cas. 1917E, 1188; In re Peiser’s 
Will, 79 Mise. 668, 140 N. Y. S. 844, 846; 
State Hospital for Criminal Insane v. Con- 
solidated Water Supply Co., 267 Pa. 29,110 A. 
281, 284; Quaker Realty Co. v. Labasse, 131 


La. 996, 60 So. 661, 665, Ann. Cas. 1914A, 1073; > 


Baca v. Chavez, 32 N. M. 210, 252 P. 987, 989; 
Benavides v. Garcia (Tex. Com. App.) 290 
S. W. 739, 740; Printup v. Kenner, 48 S. D. 
473, 180 N. W. -512, 513; Central R. Co. of 
New Jersey v. Morgan, 89 N. J. Law, 165, 
98 A. 443, 445; Marguerite Coal Co. v. Mead- 
ow River Lumber Co., 98 W. Va. 698, 127 
S. E. 644, 646. 

Doctrine of stare decisis rests upon prin- 
ciple that law by which men are governed 
should be fixed, definite, and known, and that, 
when the law is declared by court of compe- 
tent jurisdiction authorized to construe it, 


STARE DECISIS 


such declaration, in absence of palpable mis- 
take or error, is itself evidence of the law 
until changed by competent authority. Grif- 
fith v. Benzinger, 144 Md. 575, 125 A. 512, 
520. 


Stare decisis et non quieta movere. To adhere 
to precedents, and not to unsettle things which 
are established. 11 Wend. (N. Y.) 504; 25 
id. 119, 142; 4 Hill (N. Y.) 271, 323; 4 id. 
592, 595; 87 Pa. 286; Cooley, Const. Lim. 
65. See Stare Decisis. 


STARE INJUDICIO. Lat. To appear before 
a tribunal, either as plaintiff or defendant. 


STARR, or STARRA. The old term for con- 
tract or obligation among the Jews, being 
a corruption from the Hebrew word “sheter,” 
a covenant. By an ordinance of Richard I., 
no starr was allowed to be valid, unless de- 
posited in one of certain repositories estab- 
lished by law, the most considerable of which 
was in the king’s exchequer at Westminster ; 
and Blackstone conjectures that the room in 
which these chests were kept was thence call- 
ed the “starr-chamber.” 4 Bl. Comm. 266, 267, 
note a. 


Stat pro ratione voluntas. The will stands in 
place of a reason. Sears v. Shafer, 1 Barb. 
(N. X.) 408, 411; Farmers’ Loan & Trust Co. 
v. Hunt, 16 Barb. (N. Y.) 514, 525. 


Stat pro ratione voluntas populi. The will of 
the people stands in place of a reason. Peo- 
ple v. Draper, 25 Barb. (N. Y.) 344, 376. 


STATE, v. To express the particulars of a 
thing in writing or in words; to set down or 
set forth in detail; to aver, allege, or de 
clare. People v. Mercado, 59 Cal. App. 69, 
209 P. 1035, 1037. 

To set down in gross; to mention in gen- 
eral terms, or by way of reference; to refer. 
Utica v. Richardson, 6 Hill (N. Y.) 300. 


STATE, n. A body politic, or society of men, 
united together for the purpose of promot- 
ing their mutual safety and advantage, by 
the joint efforts of their combined strength. 
Cooley, Const. Lim. 1. A political commun- 
ity organized under a distinct government 
recognized and confirmed by its citizens and 
subjects as a supreme power. The Lucy H, 
(D. C.) 235 F. 610, 612. 

One of the component commonwealths or 
states of the United States of America. The 
term is sometimes applied also to government- 
al agencies authorized by state, such as munic- 
ipal corporations. George v. City of Port- 
land, 114 Or. 418, 235 P. 681, 683, 39 A. L. R. 
341. 

The people of a state, in. their collective 
capacity, considered as the party wronged by 
a criminal deed; the public; asin the title of 
a cause, “The State vs. A. B.” d 

The section of territory occupied by o one of 
the United States, ~ 
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The word State describes sometimes a people or 
community of individuals united more or less close- 
ly in political relations, inhabiting temporarily or 
permanently the same country; often it denotes 
only the country, or territorial region, inhabited 
by such a community; not unfrequently it is ap- 
plied to the government under which the people 
live; at other times it represents the combined 
idea of people, territory, and government. Texas v. 
White, 7 Wall. 700, 19 L. Ed. 227. 


The circumstances or condition of a be- 
ing or thing at a given time. State v, Inich, 
55 Mont. 1, 173 P. 230, 234. 


Foreign State 


A foreign country or nation. The several 
United States are considered “foreign” to 
each other except as regards their relations 
as common members of the Union. 


State’s Evidence 
See Evidence. 


State Offices 


“State offices,” as used in Primary Elec- 
tion Law, means offices to be filled by electo- 
rate of entire state. Hamilton v. Monroe 
(Tex. Civ. App.) 287 S. W. 304, 305. See “Of- 
fice.” f 

State Officers 


Those whose duties concern the state at 
large or the general public, or who are au- 
thorized to exercise their official functions 
throughout the entire state, without limita- 
tion to any political subdivision of the state. 
State ex rel. Consolidated School Dist. No. 
2 v. Ingram, 317 Mo. 1141, 298 S. W. 37, 38; 
Ramsay v. Van Meter, 300 Ill. 193, 133 N. E. 
193, 195; State v. Jones, 79 Fla. 56, 84 So. 
84, 85; McCullough v. Scott, 182 N. C. 865, 
109 S. E. 789, 793. In another seuse, officers 
belonging to or exercising authority under one 
of the states of the Union, as distinguished 
from the officers of the United States. See 
In re Police Com’rs, 22 R. I. 654, 49 A, 36; 
State v. Burns, 38 Fla. 378, 21 So. 290; Peo- 
ple v. Nixon, 158 N. Y. 221, 52 N. E. 1117. 


State Paper 


A document prepared by, or relating to, the 
political department of the government of a 
state or nation, and concerning or affecting 
the administration of its government. or its 
political or international relations. Also, a 
newspaper, designated by public authority, as 
the organ for the publication of public stat- 
utes, resolutions, notices, and advertisements. 


State Revenue 


Current income of state from whatever 
source derived that is subject to appropria- 
tion for public uses. State ex rel. McKin- 
ley Pub. Co. v. Hackmann, 314 Mo. 33, 282 
S. W. 1007, 1011. 


State Tax 


A tax the proceeds of which are to.be de- 
voted'-to ‘the expenses: of: the statey. as dis- 
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tinguished from taxation for local or munict- 
pal purposes. See Youngblood v. Sexton, 32 
Mich. 418, 20 Am. Rep. 654; State v. Auditor 
of State, 15 Ohio St: 482; Society for Estab- 
lishing Useful Manufactures v. City of Pater- 
son, 89 N. J. Law, 208, 98 A. 440, 441. 


State Trial 
A trial for a political offense. 


State Trials 


A work in thirty-three volumes octavo, 
containing all English trials for offenses 
against the state and others partaking in 
some degree of that character, from the ninth 
year of Hen. II. to the first of Geo. IV. 


STATE OF FACTS. Formerly, when a mas- 
ter in chancery was directed by the court 
of chancery to make an inquiry or investiga- 
tion into any matter arising out of a suit, 
aud which could not conyeniently be brought 
before the court itself, each party in the suit 
carried in before the master a statement 
showing how the party bringing it in repre- 
sented the matter in question to be; and this 
statement was technically termed a “state of 
facts,” and formed the ground upon which 
the evidence was received, the evidence be- 
ing, in fact, brought by one party or the 
other, to prove his own or disprove his op- 
ponent’s state of facts. And so now, a state 
of facts means the statement made by any 
one of his version of the facts. Browhy 3 


STATE OF FACTS AND PROPOSAL. In 
English lunacy practice, when a person has 
been found a lunatic, the next step is to sub- 
mit to the master a scheme called a “state 
of facts and proposal,” showing what is the 
position in life, property, and income of the 
lunatic, who are his next of kin and heir at 
law, who are proposed as his committees, and 
what annual sum is proposed to be allowed 
for hig maintenance, etc. From the state of 
facts and the evidence adduced in support 
of it, the master frames his report. Elmer, 
Lun. 22; Pope, Lun. 79; Sweet. 


STATE OF THE CASE. A narrative of the 
facts upon which the plaintiff relies, substi- 
tuted for a more formal declaration, in suits 
in the inferior courts. The phrase is used in 
New Jersey. 


STATE PAPER OFFICE. An office establish- 
ed in London in 1578 for the custody of state 
papers. The head of it was the “Clerk of.the 
Papers.” 


STATED. Settled; closed. An account stat- 
ed means an account settled, and at an end. 
Pull. Acce’ts, 33. “In order to constitute an 
account stated, there must be a statement of 
some certain amount of money being due, 
which must be made either to the party him- 
self or to some agent of his.” 5 Mees: & 
W. 667. 


STATEMENT OF DEFENSE 


Stated. Meeting 


A meeting of a board of directors, board of 
officers, etc., held at the time appointed there- 
for by law, ordinance, by-law, or other regu- 
lation; as distinguished from “special” meet- 
ings, which are held on call as the occasion 
may arise, rather than at a regularly ap- 
pointed time, and from adjourned meetings. 
See Zulich v. Bowman, 42 Pa. 87; Hanson 
v. Chicago, B. & Q. R. Co., 32 Wyo. 337, 232 
P. 1101, 1104, 

, Stated Term 


A regular or ordinary term or session of 
a court for the dispatch of its general busi- 
ness, held at the time fixed by law or rule; 
as distinguished from a special term, held 
out of the due order or for the transaction 
of particular business. 


Stated Times 


Occurring at regular intervals or given 
regularly; fixed, regular in operation or oc- 
currence, not occasional or fluctuating. Zan- 
gerle v. State, 115 Ohio St. 168, 152 N. E. 
658, 659. 


STATEMENT. In a general sense, an al- 
legation; a declaration of matters of fact. 
The term has come to be used of a variety of 
formal narratives of facts, required by law 
in various jurisdictions as the foundation of 
judicial or official proceedings and in a limit- 
ed sense is a formal, exact, detailed presenta- 
tion. Southern Surety Co. y. Schmidt, 117 
Ohio St. 28, 158 N. B. 1, 3. 


STATEMENT OF AFFAIRS. In English 
bankruptcy practice, a bankrupt or debtor 
who has presented a petition for liquidation 
or composition must produce at the first meet- 
ing of creditors a statement of his affairs 
giving a list of his creditors, secured and un- 
secured, with the value of the securities, a 
list of bills discounted, and a statement of 
his property. Sweet. 


STATEMENT OF CLAIM. A written: or 
printed statement by the plaintiff in an ac- 
tion in the English high court, showing the 
facts on which he relies to support his claim 
against the defendant, and the relief which 
he claims. It is delivered to the defendant 
or his solicitor. The delivery of the state, 
ment of claim is usually the next step after 
appearance, and is the commencement of the 
pleadings. Sweet. 


STATEMENT OF DEFENSE. In the prac- 
tice of the English high court, where the 
defendant in an action does not demur to 
the whole of the plaintiff's claim, he de- 
livers a pleading called a “statement of de- 
fense.” The statement of defense deals with 
the allegations contained in the statement of 
claim, (or the indorsement on the writ, if there 
is no statement of claim,) admitting or deny- 
ing them, and, if necessary, stating fresh 
facts in explanation or avoidance of those 
alleged by the plaintiff, Sweet. 


STATEMENT OF PARTICULARS 


STATEMENT OF PARTICULARS. In Eng- 
lish practice, when the plaintiff claims. a 
debt or liquidated demand, but has not in- 
dorsed the writ specially, (i. e., indorsed on 
it the particulars of his claim under Order iii. 
r. 6,) and the defendant fails to appear, the 
plaintiff may file a statement of the particu- 
lars of his claim, and after eight days enter 
judgment for the amount, as if the writ had 
been specially indorsed. Court Rules, xiii. 
5; Sweet. 


STATESMAN. A freeholder and farmer in 
Cumberland. Wharton. 


STATIM. Lat, Forthwith; immediately. In 
old English law, this term meant either “at 
once,” or “within a legal time,” i. e., such time 
as permitted the legal and regular perform- 
ance of the act in question. 


STATING AN ACCOUNT. Exhibiting, or list- 
ing in their order, the items which make up an 
account. 


STATING PART OF A BILL. That part of 
a bill in chancery in which the plaintiff states 
the facts of his case; it is distinguished from 
the charging part of the bill and from the 
prayer, 


STATION. In the civil law. A place where 
ships may ride in safety. Dig. 50, 16, 59. 

A place where military duty is performed 
or stores are kept or something connected 
with war is done. McGowan v. United States, 
48 Ct. CL 95. 

A place at which. both freight and pas- 
sengers are received for transportation or 
delivered after transportation. Daniel v. 
Doyle, 185 Ark. 547, 204 S. W. 210, 211; 
Railroad Commission of Texas v. Pecos & 
N. T. Ry. Co. (Tex. Civ. App.) 212 8. W. 535, 
53T. 


ETATIONER’S COMPANY. A body formed in 
1557 in London of 97 London stationers and 
their successors, to whom was entrusted, in 
the first instance, and, under Orders in; Coun- 
cil, the censorship of the press. 


STATIONERS HALL. In English law. The 
hall of the stationers’ company, at which 
every person claiming copyright in a book 
must register his title, in order to be able to 
bring actions against persons: infringing it. 
2 Steph. Comm. 37-39, 


STATIONERY OFFICE. In English law. A 
government office established as a department 
of the treasury, for the purpose of supplying 
government offices with stationery and books, 
and of printing and publishing government 
papers. 

STATIST. A statesman ; a politician ; ~ “one 
skilled in government. 


STATISTICS. That part of political science 
which is concerned: in collecting and arrang- 
ing facts illustrative of the condition and 


1654 


resources of a state. The subject is some 
times divided iuto (1) historical statistics, or 
facts which illustrate the former condition 
of a state; (2) statistics of population; (3) 
of revenue; (4) of trade, commerce, and navi- 
gation; (5) of the moral, social, and physical 
condition of the people. Wharton. 


STATU LIBER. Lat. In Roman law. One 
who is madé free by will under a condition; 
one who has his liberty fixed and appointed at 
a certain time or on a certain condition. Dig. 
40, 7. 


STATU LIBERI. Lat. In Louisiana. Slaves 
for a time, who had acquired the right of | 
being free at a time to come, or on a con- 
dition which was not fulfilled, or in a certain 
event which had not happened, but who in 
the meantime remained in a state of slavery. 
Civ. Code La. 1838, art. 37. 


STATUS. The legal position of. the individu- 
al in or with regard to the rest of the com- 
munity. L. R. 4 P. D. 11. The rights, duties, 
capacities and incapacities which determine 
a person to a given class, constitute his stat- 
us; Campb. Austin 187. Thus, when we say 
that the status of a woman after a decree 
nisi for the dissolution of her marriage has 
been made, but before it has been made ab- 
solute, is that of a married woman, we mean 
that she has the same legal rights, liabili- 
ties, and disabilities as an ordinary married 
woman. The term is chiefly applied to per- 
song under disability, or persons who have 
some peculiar condition which prevents the 
general law from applying to them in the 
Same way as it does to ordinary persons. 
Sweet. See Barney v, Tourtellotte, 188 Mass. 
108; De la Montanya v. De la Montanya, 
112 Oal, 115, 44 P. 345, 32 L. R. A. 82, 53- 
Am. St. Rep. 165; Dunham v. Dunham, 57 
IN. App. 497; In re Ziegler, 143 N. Y. S. 562, 
566, 82 Mise. 346. 

It also means estate, because it signifies 
the condition or circumstances in which one 
stands with regard to his property. In the 
Year Books, it was used in this sense; 2 
Poll, & Maitl. Hist. E. L. 11. 


‘There are certain rights.and duties, with certain 
capacities and incapacities to take rights and in- 
cur duties, by which persons, as subjects of law, 
are variously determined to certain classes. The 
rights, duties, capacities, or incapacities which de- 
termine a given person to any of these classes, con- 
stitute a condition or status with which the person 
js Invested. Aust. Jur. § 973. 


STATUS DE MANERIO. ‘The assembly of 
the tenants in the court of the lord of a man- 
or, in order to do their customary suit. 


STATUS OF IRREMOVABILITY. In Eng- 
lish law. The right acquired by a pauper, 
after one year’s residence in any parish, not 
to be removed therefrom. 


STATUS QUO. The existing state of ‘things: 
at any given ‘date. Status quo ante bellum, 
the state of things before the war. 
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Statuta pro publico commodo late. interpretan- 
tur. Jenk. Cent. 21. Statutes made for the 
public good ought to be liberally construed. 


Statuta suo cluduntur territorio, nec ultra 
territorium. disponunt. Statutes are confined 
to their own territory, and ħave no extrater- 
ritorial effect., Woodworth v. Spring, 4 Al- 
len (Mass.) 324. 


STATUTABLE, or STATUTORY, is that 
which is introduced or governed by statute 


law, as opposed to the common law or equity.. 


Thus, a court is said to have statutory juris- 
diction when jurisdiction is given to it in cer- 
-tain matters by act of the legislature. 


STATUTE, n. An act of the legislature; a 
particular law enacted and established by 
the will of the legislative department of gov- 
ernment; the written will of the legislature, 
solemnly expressed according to the forms 
necessary to constitute it the law of the state. 
Federal Trust Co. v. Hast Hartford Fire Dist. 
(C. C. A.) 283 F. 95, 98; In re Van Tassell’s 
Will, 186 N. ¥. S. 491, 494, 119 Misc. 478; 
Washington v. Dowling, 92 Fla. 601, 109 So. 
588, 501. 

This word is used to designate the written 
law in contradistinction to the unwritten law. 
See Common Law. 


In Foreign and Civil Law 

Any particular municipal law or usage, 
though resting for its authority on judicial 
decisions, or the practice of nations. 2 Kent, 
Comm. 456. The whole municipal law of a 
particular state, from whatever source aris- 
ing. Story, Confl. Laws, § 12. 

“Statute” also sometimes means a kind of 
bond or obligation of record, being an ab- 
breviation for “statute merchant” or “stat- 
ute staple.” See infra. For mandatory and 
directory statutes see “Mandatory” and “Di- 
rectory.” 


In General 
—Affirmative statute. See Affirmative. 


—Criminal statute. An act of the Legisla- 
ture as an organized body relating to crime 
or its punishment. Washington v. Dowling, 
92 Fla. 601, 109 So. 588, 591. 


—Declaratory statute. See Declaratory, 


—Enabling statute. See that title. 


—Expository statute. See that title. 


—General statute. A statute relating to the 
whole community, or concerning all persons 
generally, as distinguished from a private 
or special statute. 1 Bl. Comm. 85, 86; 4 
Coke 75a. : 


~-Local statute. Such a statute as has for 
its object the interest of some particular 
locality, as the formation of a road, the 
alteration of the course of a river, the forma- 
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tion of a public market in a particular dis- 
trict, ete. 


—Negative statute. A statute expressed in 
negative terms; a statute which prohibits 
a thing from being done, or declares what 
shall not be done. 


—Penal statute, See Penal. 


—Perpetual statute. One which is to re- 
main in force without limitation as to time; 
one which contains no provision for its re- 
peal, abrogation, or expiration at any future 


‘time. 


—Personal statutes. In foreign and modern 
civil law. Those statutes which have prin- 
cipally for their object the person, and treat 
of property only incidentally. . Story, Confl. 
Laws, § 13. A personal statute, in this sense 
of the term, is a law, ordinance, regulation, 
or custom, the disposition of which affects 
the person and clothes him with a capacity 
or incapacity, which he does not change 
with every change of abode, but which, 


*upon principles of justice and policy, he is 


assumed to carry with him wherever he goes. 
2 Kent, Comm. 456. The term is also applied 
to statutes which, instead of being general, 
are confined in their operation to one person 
or group of persons. Bank of Columbia v. 
Walker, 14 Lea (Tenn.) 308; Saul v. Credi- 
tors, 5 Mart. N. S. (La.) 591, 16 Am. Dec, 212. 


—Private statute. A statute which operates 
only. upon particular persons, and private 
concerns. 1 Bl. Comm. 86. An act which 
relates to certain individuals, or to particu- 
lar classes of men. Dwar, St. 629; State v. 
Chambers, 93 N. C. 600. 


—Publio statute. A statute enacting a uni- 
versal rule which regards the whole com- 
munity, as distinguished from one which con- 
cerns only particular individuals and affects 
only their private rights. See Code Civ. Proc. 
Cal. § 1898. 


—Real statutes. In the civil law. Statutes 
which have principally for their object prop- 
erty, and which do not speak of persons, ex- 
cept in relation to property. Story, Confl. 


. Laws, §18; Saul v. His Creditors, 5 Mart. N. 


S. (La.) 582, 16 Am. Dec. 212. ~ 


—Reference statutes. Statutes referring to 
other statutes and making them applicable 
to the subject of legislation. Trimmier v. 
Carlton, 116 Tex. 572, 296 S. W. 1070, 1074; 
State v. Armstrong, 31 N. M. 220, 248 P. 383, 
342; Van Pelt v. Hilliard, 75 Fla. 792, 78 
So. 698, 698, L. R. A. 1918H, 689. 


—Remedial statute. .See Remedial. 


à 
—Revised statutes. A body of statutes which 
have been revised, collected, arranged in or- 
der, and re-enacted as a whole; this is the 
legal title of the collections of compiled. laws 
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of several of the states and also of the United 
States. 


—Specia! statute. One which operates only 
upon particular persons and private concerns. 
1 Bl. Comm. 86. Distinguished from a gen- 
eral or public statute. 


—Statute fair. In English law. A fair at 
which laborers of both sexes stood and offered 
themselves for hire; sometimes called also 
“Mop.” 


—Statute-merchant, In English law. A se- 


curity for a debt acknowledged to be due, en~ 


tered into before the chief magistrate of some 
trading town, pursuant to the statute 13 Edw. 
I. De Mercatoribus, by which not ouly the 
body of the debtor might be imprisoned, and 
his goods seized in satisfaction of the debt, 
but also his lands might be delivered to the 
creditor till out of the rents and profits of 
them the debt be satisfied. 2 Bl. Comm. 160. 
Now fallen into disuse. 1 Steph. Comm. 287. 
See Yates v. People, 6 Johns. (N. Y.) 404. 


—Statute of accumulations. 
The statute 39 & 40 Geo. III. c. 98, forbidding 
the accumulation, beyond a certain period, 
of property settled by deed or will. 


—Statute of allegiance de facto. An act of i1 
Hen. VII. c. 1, requiring subjects to give 
their allegiance to the actual king for the 
time being, and protecting them in so doing. 


—Statute of distributions. See Distribution. 


—Statute of Elizabeth. In English law. The 
Statute 13 Eliz. c. 5, against conveyances 
made in fraud of creditors. 


—Statute of frauds. See Frauds, Statute of. 


—Statute of Gloucester. In English law. The 
statute 6 Edw. I. c. 1, A. D. 1278. It takes 
its name from the place of its enactment, and 
was the first statute giving costs in actions. 
3 Bi. Comm. 399. 


-Statute of laborers, See Laborer, 


~Statute of limitations. See Limitation. 


—Statute of uses. See Use. 


—Statute of wills. In English law. The stat- 
ute 82 Hen. VIII. c. 1, which enacted that 
all persons being seised in fee-simple (ex- 
cept femes covert, infants, idiots, and persons 
of non-sane memory might, by will and testa- 
ment in writing, devise to any other person, 
except to bodies corporate, two-thirds of their 
lands, tenements, and hereditaments, held in 
chivalry, and the whole of those held in soc 
age. 2 Bl. Comm. 375. 


-Statute-rotl. A roll upon which an English 
statute, after receiving ‘the royal asséiit, was 
formerly entered.’ 


In English law.’ 
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—Statute staple. See Staple. 


—Statutes at large. Statutes printed in full 
and in the order of their enactment, in a col- 
lected form, as distinguished from any di- 
gest, revision, abridgment, or compilation of 
them. Thus the volumes of “United States 
Statutes at Large,” contain all the acts of 
congress in their order. The name is also 
given to an authentic collection of the vari- 
ous statutes which have been passed by the 
British parliament from very early times to 
the present day. 


—Statutes of amendments and Jeofailes. Stat- 
utes whereby a pleader who perceives any 
slip in the form of his proceedings, and ac- 
knowledges the error (jeofaile), is permitted 
to amend. State ex rel. Smith v. Trimble, 
315 Mo. 166, 285 S. W. 729, 731. 


~Temporary statute. One which is limited 
in its duration at the time of its enactment. 
It continues in force until the time of its 
limitation has expired, unless sooner repeal- 
ed. A statute which by reason of its nature 
has only a single and temporary operation— 
€. g. an appropriation bill—is also called a 
temporary statute. 


STATUTE, v. In old Scotch law. To ordain, 
establish, or decree. 


Statutes in derogation of common law must be 
strictly construed. Cooley, Const. Lim. 75, 
note; Arthurs, Appeal of, 1 Grant Cas. (Pa.) 
57. 


STATUTI. Lat. In Roman law. Licensed 
or registered advocates; members of the col- 
lege of advocates. The number of these was 
limited, and they enjoyed special privileges 
from the time of Constantine to that of Jus- 
tinian. 


STATUTORY. Relating to a statute; creat- 
ed or defined by a statute; required by a 
statute; conforming to a statute. 


STATUTORY BOND, One that either literal- 
ly or substantially meets requirements of stat- 
ute. Southern Surety Co. v. United States 
Cast Iron Pipe & Foundry Co. (C. ©. A.) 13 


F.(2d) 833, 835. 
STATUTORY CRIME. See Crime. 


STATUTORY DEDICATION. 
tion. 


See Dedica- 


STATUTORY EXPOSITION. When the lan- 
guage of a statute is ambiguous, and any sub- 
sequent enactment involves a particular in- 
terpretation of the former act, it is said to 
contain a statutory exposition of the former 
act. Wharton, l 


STATUTORY FORECLOSURE. See Fore- 


‘elosure. 
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STATUTORY OBLIGATION. An obligation 
—whether to pay money, perform certain 
acts, or discharge certain duties—which is 
created by or arises out of a statute, as dis- 
tinguished from one founded upon acts be- 
tween parties or jural relationships. 


STATUTORY RELEASE. A conveyance 
which superseded the old compound assur- 
ance by lease and release. It was created by 
St. 4 & 5, Viet. c. 21, which abolished the lease 
for a year. 


STATUTORY STAPLE. An ancient writ 
that lay to take the body of a person and 
seize the lands and goods of one who had 
forfeited a bond called statute staple. Reg. 
Orig. 151. See “Staple.” 


STATUTUM. Lat. 
In the Civil Law 
Established; determined. A term applied 
to judicial action. Dig. 50, 16, 46, pr. 
In Old English Law 
A statute; an act of parliament. 
Statutum affirmativum non derogat communi 


legi. Jenk. Cent. 24. An affirmative statute 
does not derogate from the common law. — 


STATUTUM DE MERCATORIBUS. 
statute of Acton Burnell, (q. v.) 


The 


Statutum ex gratia regis dicitur, quando rex 
dignatur cedere de jure suo regio, pro commodo 
et quiete populi sui. 2 Inst. 378. A statute is 
said to be by the grace of the king, when the 
king deigns to yield some portion of hig royal 
rights for the good and quiet of his people. 


Statutum generaliter est intelligendum quando 
verba statuti sunt specialia, ratio autem gen- 
eralis. When the words of a statute are spe- 
cial, but the reason of it general, the statute 
is to be understood generally. 10 Coke, 101. 


STATUTUM HIBERNI/E DE COH/EREDI- 
BUS. The statute 14 Hen. IHI. The third 
public act-in the statute-book. It has been 
pronounced not to be a statute. In the form 
of it, it appears to be an instruction given by 
the king to his justices in Ireland, directing 
them how to proceed in a certain point where 
they entertained a doubt. It seems the jus- 
tices itinerant in that country had a doubt, 
when land descended to sisters, whether the 
younger sisters ought to hold of the eldest, 
and do homage to her for their several por- 
tions, or of the chief lord, and do homage to 
him; and certain knights had been sent over 
to know what the practice was in England in 
such a case. 1 Reeve, Eng. Law, 259. 


STATUTUM SESSIONUM. In old English 
law. The statute session; a meeting in every 
hundred of constables and householders, by 


custom, for the ordering of servants, and de- 


STAY. 


bating of differences between masters and 
servants, rating of wages, etc. 5 Eliz. ¢. 4 


Statutum speciale statuto speciali non derogat. 
Jenk, Cent. 199. One special statute does not 
take from another special statute. 


STATUTUM WALLIÆ. The statute of 
Wales. The title of a statute passed in the 
twelfth year of Edw. I, being a sort of con- 
stitution for the principality of Wales, which 
was thereby, in a great measure, put on the 
footing of England with respect to its laws 
and the administration of justice. 2 Reeve, 
Eng. Law, 93, 94. 


STAURUM. In. old records. <A store, or 
stock of cattle. A term of common occur- 
rence in the accounts of monastic establish- 
ments. Spelman; Cowell. : 


STAY. In practice, a stopping; the act of 
arresting a judicial proceeding, by the order 
of a court. See In re Schwarz (D. C.) 14 F. 
788. To “stay” an order or decree means to 
hold it in abeyance, or refrain from enforc- 
ing it. State v. Draney, 57 Utah, 14, 176 P. 
767, 769. ' 

Also that which holds, restrains, or sup- 
ports. Armenti v. Brooklyn Union Gas Co., 
142 N. Y. S. 420, 425, 157 App. Div. 276; Rook- 
stool v. Cudahy Packing Co., 100 Neb. 118, 
158 N. W. 440, 444. 


—Stay laws. Acts of the legislature prescrib- 
ing a stay of execution in certain cases, or 
a stay of foreclosure of mortgages, or clos- 
ing the courts for a limited period, or pro- 
viding that suits shall not be instituted until 
a certain time after the cause of action arose, 
or otherwise suspending legal remedies; de- 
signed for the relief of debtors, in times of 
general distress or financial trouble. 


—Stay of execution. The stopping or arrest- 
ing of execution on a judgment, that is, of 
the judgment-creditor’s right to issue execu- 
tion, for a limited period. This is given by 
Statute in many jurisdictions, as a privilege 
to the debtor, usually on his furnishing bail 
for the debt, costs, and interest. Or it may 
take place by agreement of the partles. See 
National Docks, ete, Co. v. Pennsylvania R. 
Co., 54 N. J. Eq. 167, 83 A. 936; State ex rel. 
Gray v. Hennings, 194 Mo. App. 545, 185 S. 
W. 1153, 1154. 


—Stay of proceedings. The temporary suspen- 
sion of the regular order of proceedings in a ` 
cause, by direction or order of the court. usu- 
ally to await the action of one of the parties 
in regard to some omitted step or some act 
which the court has required him to perform 
as incidental to the suit; as where a non- 
resident plaintiff has been ruled to give se- 
curity for costs. See Wallace v. Wallace, 13 
Wis. 226; Lewton v. Hower, 18 Fla. 876; 
Rossiter v. tna L. Ins. Co., 96 Wis. 466, 71 
N. W. 898. 


STEADY COURSE 


STEADY COURSE. A ship is on a “steady 
course,” not only when her heading does not 
change, but whenever her future positions are 
certainly ascertainable from her present posi- 
_tion and movements. Commonwealth & Do- 
minion Line v. U. S. (©. C. A.) 20 F.(2d) 729, 
731. 


STEAL. This term is commonly used in in- 
dictments for larceny, (“take, steal, and car- 
ry away,”) and denotes the commission of 
theft, that is, the felonious taking and car- 
rying away of the personal property of an- 
other, People v. Surace, 295 Ill. 604, 129 N. 
E. 504, 506; State v. Banoch, 193 Iowa, 851, 
186 N. W. 486; Perara v. U. S. (C. C. A.) 221 
F. 213, 215, or it may denote the criminal tak- 
ing of personal property either by larceny, 
embezzlement, or false pretenses. Common- 
wealth v. Farmer, 218 Mass. 507, 106 N. E. 
150, 151. But, in popular usage “stealing” 
may include the unlawful appropriation of 
things which are not technically the subject 
of larceny, €. g., immovables. See Randall v. 
Evening News Ass’n, 101 Mich. 561, 60 N. W. 
301; People v. Dumar, 42 Hun (N. Y.) 85; 
Com. v, Kelley, 184 Mass. 320, 68 N. E. 346; 
Holmes v. Gilman, 64 Hun, 227, 19 N. Y. Supp. 
151; Dunnell v. Fiske, 11 Mete. (Mass.) 554; 
Barnhart v. State, 154 Ind. 177, 56 N. B. 212; 
Buxton v. International Indemnity Co., 47 
Cal. App. 583, 191 P. 84, 86;. State v. Blake, 95 
W. Va. 467, 121 S. E. 488, 489. 


STEALING CHILDREN. See Kidnapping. 


STEALTH. Theft is so called by some an- 
cient writers. “Stealth is the wrongful tak- 
ing of goods without pretense of title.” 
Finch, Law, b. 3, c. 17. 


STEAMSHIP. A vessel, the principal motive 
power of which is steam and not sails. L. R. 
7 Q. B. 569. See Western Ins. Co. v. Crop- 
per, 32 Pa. 352, 75 Am. Dec. 561. 


STEELBOW GOODS. In Scotch law. Corn, 
cattle, straw, and implements of husbandry 
delivered by a landlord to his tenant, by 
which the tenant is enabled to stock and la- 
bor the farm; in consideration of which he 
becomes bound to return articles equal in 
quantity and quality, at the expiry of the 
lease. Bell. 


STELLIONATAIRE. Fr. In French law. A 
party who fraudulently mortgages property 
to which he has no title. 


STELLIONATE. Incivillaw. A name given 
generally to all species of frauds committed 
in making contracts but particularly to the 
crime of aliening the same subject to different 
persons. 2 Kames, Eq. 40. 


STELLIONAT.US. Lat. In the civil law. A 
general name for any kind of fraud not fall- 
ing under any specific class. But the term is 
chiefly applied to fraud practiced in the sale 
or pledging of property; as, selling the same 
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property to two different persons, selling an- 
other’s property as one’s own, placing a sec- 
ond mortgage on property without disclosing 
the existence of the first, ete. 


STENOGRAPHER. One who is skilled in the 
art of short-hand writing; one whose busi- 
ness is to write in short-hand. See Rynerson 
v. Allison, 30 S. C. 5384, 9 S. E. 656; In re 
Appropriations for Deputy State Officers, 25 . 
Neb. 662, 41 N. W. 648; Chase v. Vandergrift, 
88 Pa. 217. 


STEP-DAUGHTER. The daughter of one’s 
wife by a former husband, or of one’s hus- 
band by a former wife. 


STEP-DOWN TRANSFORMER. An induc- 
tion coil or a transformer so constructed that 
there is a higher voltage in the primary cur- 
rent than in the secondary current. Gener- 
al Electric Co. v. Butler Light, Heat & Motor 
Co. (D. C.) 205 F. 42, 44. 


STEP-FATHER. The husband of one’s 
mother by virtue of a marriage subsequent 
to that of which the person spoken of is the 
offspring. Owens v. Munden, 168 N. C. 266, 
84 S. E. 257, 258, Ann. Cas, 1917B, 1117. 


STEP~MOTHER. The wife of one’s father 
by virtue of a marriage subsequent to that 
of which the person spoken of is the offspring. 


STEP-SON. The son of one’s wife by a for- 
mer husband, or of one’s husband by a former 
wife. 


STEP—~UP TRANSFORMER. An induction 
coil or a transformer so constructed that there 


-is a higher voltage in the secondary current. 


than in the primary current. General Elec- 
tric Co. v. Butler Light, Heat & Motor Co. 
(D. C.) 205 F. 42, 44. 


STERBRECHE, or STREBRICH. The 
breaking, obstructing, or straitening of a way. 
Termes de la Ley. 


STÈRE. A French measure of solidity, used 
in measuring wood. It is a cubic meter. 


STERILITY. Barrenness; unfruitfulness; 


‘incapacity. to germinate or reproduce. 


STERLING. In English law, Current or 
standard coin, especially silver coin; a stand- 
ard of coinage. 


STET BILLA. If the plaintiff in a plaint 
in the mayor’s court of London has attached 
property belonging to the defendant and ob- 
tained execution against the garnishee, the 
defendant, if he wishes to contest the plain- 
tiff’s claim, and obtain restoration of his prop- 
erty, must issue a.scire facias ad disproban- 
dum debitum; if the only question to be tried 
is the plaintiff's debt, the plaintiff in appear- 
ing to: the scire facias prays stet billa “that 
his . bill original,”. 4.-¢., his original plaint, 
“may stand, and that the defendant may plead 


‘ 
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thereto.” The action’ then proceeds In the 
usual way as if the proceedings in attachment 
(which are founded on a fictitious default of 
the defendant in appearing to the plaint) had 
not taken, place. Brand, F. Attachm. 115; 
Sweet. 


STET PROCESSUS. Stet processus is an 
entry on the roll in the nature of a judgment 
of a direction that all further proceedings 
shall be stayed, (i. e., that the process may 
stand,) and it is one of the ways by which a 
suit may be terminated by an act of the par- 
ty, as distinguished from a termination of it 
by judgment, which is the act of the court. It 
was used by the plaintiff when he wished to 
suspend the action without suffering a non- 
suit. Brown. 


STEVEDORE. A person employed in load- 
ing and unloading vessels. The Senator (D. 
©.) 21 F. 191; Rankin v. Merchants’ & M. 
Transp. Co., 73 Ga. 232, 54 Am. Rep. 874; The 
Elton, 83 F. 521, 31 C. C. A. 496; The Owego 
{D. C.) 292 F, 505, 507; Zampiere v. William 
Spencer & Son Corporation, 185 N. Y. S. 639, 
640, 194 App. Div. 576. 


STEWARD. This word signifies a man ap- 
pointed in the place or stead of another, and 
generally denotes a principal officer. within 
his jurisdiction. Brown. 


. Land Steward 
See Land. © . 
Steward of a Manor 


An important officer who has the general 
management of all forensic matters connect- 
ed with the manor of which he is steward. 
He stands in much the same relation to the 
lord.of the manor as an under-sheriff does to 
the sheriff. Cowell. 


Steward of all England 


In old English law. An officer who was 
invested with various powers; among others, 
to preside on the trial of peers. 


Steward of Scotland 


An ofñcer of the highest dignity and trust. 
He administered the crown revenues, super- 
intended the affairs of the household, and 
possessed the privilege of holding the first 
place in the army, next to the king, in the 
day of battle. From this office the royal 
house of Stuart took its name. But the office 
was sunk on their advancement to the throne, 
and has never since been revived. ‘Bell. 


STEWARTRY, in Scotch law, is said to be 
equivalent to ,the English “county.” See 
Brown. 


STEWS. Certain brothels anciently permit- 
ted in England, suppressed by Henry’ VIII. 
Also, breeding places for tame pheasants. 


STICK. In the old books. To stop; to hesi- 
tate; to aecede with reluctance, “The court 


STIPEND 


stuck a little at this exception.” 2 Show. 


STICKER. A gummed slip or strip. Crosby 
v. Libby, 114 Me. 35, 95 A. 329, 380. 


STICKLER. (1) An inferior officer who cuts 
wood within the royal parks of Clarendon. 
Cowell. (2) An arbitrator,. (8) An obstinate 
contender about anything. . 


STIFLING A PROSECUTION. Agreeing, in 
consideration of receiving a pecuniary or oth- 
er advantage, to abstain from prosecuting a 
person for an offense not giving rise to a civil 
remedy; e€. g., perjury. Sweet. 


STILL. Any device used for separating al- 
coholic spirits from fermented substances, 
Moore v. State, 154 Ark. 13, 240 S. W. 1083, 
1084; Davis vy. State, 102 Tex. Cr. R. 546, 278 
5S. W. 848, 849. The word is sometimes ap- 
plied to the whole apparatus for evaporation 
and condensation used in the manufacture of 
ardent spirits, but in the description of the 
parts of the apparatus it is applied merely to 
the vessel or retort used for boiling and evap- 
oration of the liquid. Hodgkiss v. State, 156 
Ark. 340, 246 S. W. 506, 507. 


STILL COKE, Coke formed by the distilla- 
tion of petroleum. Rodman Chemical Co. v. 
Steel Treating Equipment Co. (C. C. A.) 288 F. 
471, 478. 


STILL WORM. The tube or coil used for con- 
‘densation of the vapor which is passed 
through it from boiling mash for the purpose 
of being distilled into whisky. Rosslot v. 
State, 162 Ark. 340, 258 S, W. 348. 


STILLBORN. A stillborn child is one born 
dead or in such an early stage of pregnancy 
as to be incapable of living, though not ac- 
tually dead at the time of birth. Children 
born within the first six months after concep- 
tion are considered by the civil law as in- 
capable of living, and therefore, though they 
are apparently born alive, if they do not in 
fact survive so long as to rebut this presump- 
tion of law, they cannot inherit, so as to trans- 
mit the property to others, Marsellis v. Thal- 
himer, 2 Paige (N. Y.) 41, 21 Am. Dec. 66. 


STILLICIDIUM. Lat. In the civillaw. The 
drip of water from the eaves of a house. The 
servitude stillicidii consists in the right to 
have the water drip from one’s eaves upon the 
house or ground of another. The term “fly- 
men” designated the rain-water collected from 
the roof, and carried off by the gutters, and 
there is a similar easement of having it dis- 
charged upon the adjoining estate. Mackeld. 
Rom, Law, § 317, par. 4. 


STINT. 
number. 
common. 


In English law. Limit; a limited 
Used as descriptive of a species of 
See Common sans Nombre. 


STIPEND. A salary; settled pay. Mangam 
v. Brooklyn, 98 N. Y. 597, 50 Am. Rep, 705, 


STIPEND 


In English and Scotch Law 
A provision made for the ‘Support of the 
clergy. 


STIPENDIARY ESTATES. Estates granted 
in return for services, generally of a military 
kind. 1 Steph. Comm. 174. 


STIPENDIARY MAGISTRATES. In English 
law. Paid magistrates; appointed in London 
and some other cities and boroughs, and hav- 
ing in general the powers and jurisdiction of 
justices of the peace. 


STIPENDIUM. Lat. 
pay of a soldier ; 


In the civil law. The 
wages; stipend. Calvin, 


STIPES. Lat. In old English law. Stock; 
a stock; a source of descent or title. Com- 
munis stipes, the common stock. Fleta, lib. 
6, c 2. 


STIPITAL. Relating to stirpes, roots, or 
stocks, “Stipital distribution” of property is 
distribution per stirpes; that is, by right of 
representation. 


STIPULATED DAMAGE. Liquidated dam- 
age, (q. v.) 


STIPULATIO. Lat. In the Roman law, stip- 
watio was the verbal contract, (verbis obliga- 
tio,) and was the most solemn and formal of 
all the contracts in that system of jurispru- 
dence. It was entered into by question and 
corresponding answer thereto, by the parties, 
both being present at the same time, and us- 
ually by such words as “spondes? spondeo,” 
“promittis? promitto,” and the like. Brown. 


STIPULATIO AQUILIANA, A particular ap- 
plication of the stipulatio, which was used to 
collect together into one verbal contract all 
the liabilities of every kind and quality of the 
debtor, with a view to their being released or 
discharged by an acceptilatio, that mode of 
discharge being applicable only to the verbal 
contract. Brown. 


STIPULATION, 
agreemeut, 


A material article in an 


In Practice 


An agreement between counsel respecting 
business before a court. Anderson, L. Dict; 
In re Morris Metal Products Corporation (C. 
C. A.) 4 F.(2d) 1008, 1004. 

The name “stipulation” is familiarly given 
to any agreement made by the attorneys en- 
gaged on opposite sides of a cause, (especially 
if in writing,) regulating any matter inci- 
dental to the proceedings or trial, which falls 
within their jurisdiction. Such, for instance, 
are agreements to extend the time for plead- 
ing, to take depositions, to waive objections, 
to admit certain facts, to continue the cause. 
See Lewis v. Orpheus, 15 Fed. Cas. 492; 
Southern Colonization Co. v: Howard Cole & 
Co., 185 Wis. 469, 201 N. W. 817, 819. 
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tn Admiralty Practice 


A recognizance of certain persons (called 
in the old law “fide jussors’’) in the nature 
of bail for the appearance of a defendant. 3 
Bl. Comm, 108. 


STIPULATOR. In the civil law. The party 
who asked the question in the contract of 
stipulation; the other party, or he who an- 
swered, being called the “promissor.” But, 
in a more general sense, the term was applied 
to both the parties, Calvin. 


STIRPES. Lat. A root or stock of descent or 
title. Taking property by right of represen- 
tation is called “succession per stirpes,” in op- 
position to taking in one’s own right, or as a 
principal, which is termed “taking per cap- 
ita.” See Rotmanskey v. Heiss, 86 Md. 633, 
39 A. 415. 


STOCK, 
In Mercantile Law 


The goods and wares of a merchant or 
tradesman, kept for sale and traffic. Schnitz- 
er v. Excelsior Powder Mfg. Co. (Mo. App.) 
160 5. W. 282, 285. 


In a Larger Sense 


The capital of a merchant or other person, 
including his merchandise, money, and credits, 
or, in other words, the entire property em- 
ployed in business, 


In Corporation Law 


The term is used in various senses. It may 
mean the capital or principal fund of a cor- 
poration or joint-stock company, formed by 
the contributions of subscribers or the sale 
of shares; the aggregate of a certain number 
of shares severally owned by the members or 
stockholders of the corporation or the propor- 
tional share of an individual stockholder ; 
also the incorpereal property which is repre- 
sented by the holding of a certificate of stock ; 
and in a wider and more remote sense, the 
right of a shareholder to participate in the 
general management of the company and to 
share proportionally in its net profits or earn- 
ings or in the distribution of assets on dissolu- 
tion, the term ‘‘stock” has also been held to 
embrace not only capital stock of a corpora- 
tion but all corporate wealth and resources,. 
subject to all corporate liabilities and obliga- 
tions. Whitman v. Consolidated Gas, Electric 
Light & Power Co. of Baltimore, 148 Md. 90, 
129 A. 22, 27. See also Thayer v. Wathen, 17 
Tex. Civ. App. 382, 44 S. W. 906; Burrall v. 
Bushwick R. Co., 75 N. Y. 216; State v. Lewis, 
118 Wis. 432, 95 N. W. 388; Heller v. Na- 
tional Marine Bank, 89 Md. 602, 43 A. 800, 


45 L. R.A. 488, 73 Am. St. Rep. 212; Trask 


v. Maguire, 18 Wall, 402, 21 L. Ed. 988; Har- 
rison y. Vines, 46 Tex. 15; Seawright v. Dick- 
son, 16 Ga. App. 436, 85 S. E. 625, 628; Hood 
Rubber Co. v. Commonwealth, 238 Mass, 369, 
181 N. E. 201, 202.- 
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The capital stock of a corporation differs widely 
in legal import from the aggregate shares into which 
it is divided by its charter (Farrington v. Tennessee, 
95 U. 8. 686, 24 L, Ed. 568; People v. Coleman, 128 
N. Y. 487, 27 N. E. 818, 12 L. R. A. 762); the former 
includes only the fund of money or other property 
derived by it from the sale or exchange of its shares 
of stock, while the latter represents the totality of 
the corporate assets and property; Hamor v. En- 
gineering Co. (C. C.) 84 F. 396. See “Capital Stock.” 

The funded indehtedness of a state or government, 
also, is often represented by stocks, shares of which 
are held by its creditors at interest. 


Classes of Corporate Stock 


Preferred stock is a separate portion or 
elass of the stock of a corporation, which is 
accorded, by the charter or by-laws, a prefer- 
ence or priority in respect to dividends, over 
the remainder of the stock of the corpora- 
tion, which in that case is called “common” 
stock. That is, holders of the preferred 
stock are entitled to receive dividends at a 
fixed annual rate, out of the net earnings or 
profits of the corporation, before any distri- 
bution of earnings is made to the common 
stock. If the earnings applicable to the pay- 
ment of dividends are not more than suffi- 
cient for such fixed annual dividend, they 
will be entirely absorbed by the preferred 
stock. If they are more than sufficient for 
the purpose, the remainder may be given en- 
tirely to the common stock (which is the more 
usual custom) or such remainder may be dis- 
tributed pro rata to both classes of the stock, 
in which case the preferred stock is said to 
“participate” with the common. The fixed 
dividend on preferred stock may be “cumu- 
lative” or “non-cumulative.” In the former 
case, if the stipulated dividend on preferred 
stock is not earned or paid in any one year, 
it becomes a charge upon the surplus earn- 
ings of the next and succeeding years, and 
all such accumulated and unpaid dividends 
on the preferred stock must be paid off be- 
fore the common stock is entitled to receive 
dividends. In the case of ‘“non-cumulative” 
preferred stock, its preference for any given 
year is extinguished by the failure to earn 
or pay its dividend in that year. If a cor- 
poration has no class of preferred stock, all 
its stock is common stock. The word “com- 
mon” in this connection signifies that all the 
holders of such stock are entitled to an equal 
pro rata division of profits or net earnings, 
if any there be, without any preference or 
priority among themselves. “Deferred” 
stock is rarely issued by American corpora- 
tions, though it is not uncommon in Eng- 
land. This kind of stock is distinguished by 
the fact that the payment of dividends upon 
it is expressly postponed until some other 
class of stock has received a dividend, or un- 
til some certain liability or obligation of the 
corporation is discharged. If there is a class 
of “preferred” stock, the common stock may 
in this sense be said to be “deferred,” and 
the term is sometimes used as equivalent to 


, ; STOOK: 
“common” stock. But it is not impossible 
that a corporation should have three classes 
of stock: (1) Preferred, (2) common, and (8) 
deferred; the latter class being postponed, 
in respect to participation in profits, until 
both the preferred and the common stock had 
received dividends at a fixed rate. See Cook, 
Corp. § 12; State v. Railroad Co., 16 8. C. 
528; Scott v. Railroad Co., 93 Md. 475, 49 A. 
327; Jones v. Railroad Co., 67 N. H. 234, 30 
A; 614, 68 Am. St. Rep. 650; Lockhart v. 
Van Alstyne, 31 Mich. 76, 18 Am. Rep. 156; 
Burt v. Rattle, 31 Ohio St. 116; Storrow v. 
Mfg. Ass’n, 31 C. C. A. 139, 87 F. 616; Arm- 
strong v. Union Trust & Savings Bank (C. C. 
A.) 248 F. 268, 270; Booth v. Union Fibre 
Co., 187 Minn. 7, 162 N. W. 677; General Inv. 
Co. v: Bethlehem Steel Corp., 87 N. J. Hq. 284, 
100 A. 347, 349; Day v. U. S. Cast Iron Pipe 
& Foundry Co., 96 N. J. Eq. 736, 126 A. 302, 
804. 


in the Law of Descent 


The term is used, metaphorically, to denote 
the original progenitor of a family, or the 
ancestor from whom the persons in question 
are all descended; such descendants being 
called “branches.” 

f In General 


—Capital stock. See that title. 


~Certificate of stock. See Certificate. 
—Guarantied stock. Stock of a corporation 
which is entitled to receive dividends at a 
fixed annual rate, the payment of which div- 
idends is guarantied by some outside person 
or corporation. See Field v. Lamson, etc., 
Mfg. Co., 162 Mass. 388, 38 N. E. 1126, 27 L. 
R. A. 136. 


—Public stocks. The funded or bonded debt 
of a government or state. 


—Special stock of a corporation, in Massachu- 
setts, is authorized by statute. It is limited 
in amount to two-fifths of the actual capital. 
It is subject to redemption by the corporation 
at par after a fixed time. The corporation is 
bound to pay a fixed annual dividend on it 
as a debt. The holders of it are in no event 
liable for the debts of the corporation be- 
yond their stock; and an issue of special 
stock makes all the general stockholders lia- 
ble for all debts and contracts of the corpora- 
tion until the special stock is fully redeemed. 
American Tube Works v. Boston Mach. Co. 
139 Mass, 5, 29 N. E. 63. 


—Stock association. 


(a. v.) 


—Stock-broker. One who buys and sells 
stock as the agent of others. Banta v, Chi- 
cago, 172 Ill. 204, 50 N. E. 233, 40 L. R. A. 
611; Little Rock v. Barton, 33 Ark. 486; 
Gast v. Buckley (Ky.) 64 S. W. 632. 


A joint-stock company, 


STOCK . 

—Stock corporation. A corporation having a 
capital stock divided into shares, and which 
is authorized by law to distribute to. the 
holders thereof dividends or shares of the 
surplus profits of the corporation, Buker v. 
Steele (Co. Ct.) 43 N. Y. S. 350. , 


—Stock dividend. See Dividend. 


—Stock-exchange. A voluntary association 
of persons (not usually a corporation) who, 
for convenience in the transaction of busi- 
ness with each other, have associated them- 
selves to provide a common place for the 
transaction of their business; an associa- 
tion of stock-brokers. Dos Passos, Stock- 
Brok. 14. The building or room used by an 
association of stock-brokers for meeting for 
the transaction of their common business. 


—Stock in trade. Merchandise or goods kept 
for sale or traffic. Woodworth & Co. v. City 
of Concord, 78 N. H. 54, 96 A. 296, 297; 
Shasta Lumber Co. v. McCoy, 85 Cal. App. 
468, 259 P. 965, 967; also that form of proper- 
ty owned by-a craftsman upon which he exer- 
cises his art, skill, or workmanship, and up- 
on which he uses the tools of his trade or 
business, Armstrong Turner Millinery Co. 
v. Round, 106 Kan, 146, 186 P. 979, 9 A. L. R. 
1255. ` 


—Stock-jobber. A dealer in stock; one who 
buys and sells stock on his own account on 
Speculation. 
Ann. 1874, 26 So. 600. 


—Stock law district. A district in which 
stock is by law prohibited from running at 
large. Griffin v. Fowler, 17 Ala. App. 44, 81 
So. 426, 428. 


—Stock-note. The term “stock-note” has no 
technical meaning, and may as well apply to 
a note given on the sale of stock which the 
bank had purchased or taken in the pay- 
tment of doubtful debts as to a note given on 
account of an original subscription to stock. 
Dunlap v. Smith, 12 Ill. 402. 


—Stock of merchandise. Goods or chattels 
which a merchant holds for sale. Swift & Co. 


v. Tempelos, 178 N. C. 487, 101 8. E. 8, T AL” 


L. R. 1581; Meier Electric & Machine Co. v. 
Dixon, 81 Ind. App. 400, 143 N. E. 368, 864; 
Balter v. Crum, 199 Mo. App. 380, 203 S. W. 
506, 507. - 


—Stock-raising. The raising of domestic an- 
imals. Krobitzsch v. Industrial Accident 
Commission of California, 181 Cal. 541, 185 
-P. 396, 398. 


—Watered stock. Stock issued by way of in- 
crease or addition to the nominal capital 
steck of the corporation, and passing into 
the hands of stockholders either by purchase 
or in the form of a stock dividend; but which 
does not represent or correspond, to any in- 
crease in the actual capital or actual value 


State v. Debenture Co., 51 La. 
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of the assets of the corporation. See Appeal 
of Wiltbank, 64 Pa. 260, 3 Am, Rep. 585. 


STOCKHOLDER. A person who owns 
shares of stock in a corporation or joint- 
stock company. See Mills v. Stewart, 41 N. 
Y. 386; Ross v. Knapp, etc., Co., 77 Ik App. 
424; Corwith v. Culver, 69 Ill, 502; Hirsh- 
feld v. Bopp, 145 N. Y. 84, 89 N. E. 817; 
State v. Hood, 15 Rich. Law (S. C) 186; 
Hastings v. International Paper Co., 187 
App. Div. 404, 175 N. Y. S. 815, 819; Gal- 
latin County Farmers’ Alliance y, Flannery, 
59 Mont. 534, 197 P. 996, 997; Ludden & 
Bates v. Watt, 18 Ala. App. 652, 94 So. 239, 
240. 

The owners of shares in a corporation 
which has a capital stock are called “stock- 
holders.” If a corporation has no capital 
stock, the corporaters and their successors 
are called “members.” Civ. Code Dak. § 392 
(Comp. Laws N. D. 1918, § 4515; Rev. Code 
1919, § 247). í 


STOCKS. A machine consisting of two piec- 
es of timber, arranged to be fastened togeth- 
er, and holding fast the legs of a person 
placed in it. This was an ancient method of 
punishment. 


STOP ORDER. The name of an order 
grantable in English chancery practice, to 
prevent drawing out a fund in court to the 
prejudice of an assignee or lienholder. 

A direction by customer to his broker that, 
if commodity touches price named, broker 
shall close trade at best available price. 
Alexas v. Post & Flagg, 129 $. C. 53, 123 S. - 
E. 769, 85 A. L. R. 969; Richter v. Poe, 109 
Md. 20, 71 A. 420, 22 L. R. A, (N. 8.) 174. 


STOPPAGE. 
tion or set-off. 


In the civil law. Compensa- 


STOPPAGE IN TRANSITU. The act by 
which the unpaid vendor of goods stops their 
progress and resumes possession of them, 
while they are in course of transit from him 
to the purchaser, and not yet actually deliv- 
ered to the latter. 

The right of stoppage in transitu is that 
which the vendor has, when he sells goods on 
credit to another, of resuming the possession 


‘of the goods while they are in the possession 


of a carrier or middle-man, in the transit to 
the consignee or vendee, and before they ar- 
rive into his actual possession, or the des- 
tination he has appointed for them on his be- 
coming bankrupt and insolvent. 2 Kent, 
Comm. 702, . 

Stoppage in transitu is the right which 
arises to an unpaid vendor to resume the pos- ` 
session, with which he has parted, of goods 
sold upon credit, before they come Into. the 
possession of a buyer who has become insol- 
vent, bankrupt, or pecuniarily embarrassed. 
Inslee v. Lane, 57 N. H. 454. 
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STORE, v. Storing is the keeping merchan- 
disé for safe custody, to be delivered in the 


same condition as when received, where the 


safe-keeping is the principal object of: depos- 
it, and not the consumption or sale. O’Niel 
v. Buffalo F. Ins. Co.,.3 N. Y. 122;. Hynds V. 
Schenectady County Mut. Ins. Co., 16 Barb. 
(N. Y.) 119. To put away for future use. 
State v. Freeman (S. C.) 93 S. E. 13; State 
v. Burns, 133 S. C. 238, 130 S. E. 641, 642; 
State v. Campbell, 141 S. C. 428, 140 S. E. 97; 
State v. Bradley, 109 S. C. 411, 96 S. E. 142, 
148; Town of Newberry v. Dorrah, 105 8. C. 
28, 89 S. E. 462, 408. 


Public Store 


A government warehouse, maintained for 
certain administrative purposes, such as the 
keéping of military supplies, the storing of 
imported goods under bonds to pay duty, etc. 


Stores 


The supplies of different articles provided 
for the subsistence and accommodation of a 
ship’s crew and passengers. 


STORE, n. A house used for the sale of 
goods, wares, and merchandise, and it will 
be presumed from such statement that the 
liquor was administered to a customary or 
casual visitor. Simpson v. Commonwealth, 
196 Ky. 408, 244 S. W. 912, 913; Divine v. 
George, 68 Colo, 341, 166 P. 242, 243; Con- 
tinental Paper Bag Co. v. Bosworth (Tex. 
Com. App.) 276 S. W. 170, 171; Van Orsdol 
v. Hutcheroft, 88 Or. 567, 163 P. 978, 979; 
A house where goods are bought, sold or 
stored.. Campbell v. State, 170 Ark. 936, 282 
S. W. 4,5; De Wolfe v. Pierce, 196 Ill. App. 
860, 361. Context may enlarge or restrict 
ordinary meaning. Debenham v. Short (Tex. 
Civ. App.) 199 S. W., 1147. 


STORE-HOUSE. A building for the storage 
of goods, grain, food-stuffs, ete. A livery- 
stable has been held a store-house. Webb 
v. Com. (Ky.) 35 S. W. 1038. 


STOUTHRIEFF. In Scotch law. Formerly 
this word included every species of theft ac- 
companied with violence to the person, but 
of late years it has become the vos signata 
for forcible and masterful depredation with- 
in or near the dwelling-house; while robbery 
has been more particularly applied to viclent 
depredation on the highway, or accompanied 
by house-breaking., Alis. Prin. Scotch Law, 
227. 


STOWAGE. In maritime law. The storing, 
packing, or arranging of the cargo in a ship, 
in such a manner as to protect the goods 
from friction, bruising, or damage from leak- 
age. 

Money paid for a room where goods are 
laid; housage. Wharton. 


STOWE. In old English law. A valley. Co. 
Litt. 4b. 


STRADDLE, In stock-brokers’ parlance the 
term means the double privilege of a “put” 
and a “call,” and secures to the holder the 
right to demand of the seller at a certain 
price within a certain time a certain number 
of.shares of specified stock, or to require him 
to take, at the same price within the same 
time, the same shares of stock. Harris v. 
Tumbridge, 83 N. Y. 95, 88 Am. Rep. 388. 


STRAGGLER. In Navy Department regula- 
tions. One absent without leave, with the 
probability that he does not intend to desert, 
but, if his absence continues for 10 days, he 
becomes a deserter. Reed v. U. S. (C. C. A.) 
252 F. 21, 22. 


STRAIGHT-LINE METHOD. In estimating 
deterioration in a plant. Calculation from 
examination and experience in like construc- 
tions the total life period of the constituent 
parts of the plant, and then deducting from 
their value that proportion of decrease repre- 
sented by the ratio of the years which it has 
been in use in relation to the entire life pe- 
riod as distinguished from the “sinking-fund 
method”. which consists in charging for de- 
preciation an annual sum, which, with com- 
pounding interest thereon, will at the termi- 
nation of the estimated life of the investment 
replace the original cost, and if cut off at 
any given period the accumulation will repre- 
sent the depreciated value to that date. Pa- 
cific Gas & Electric Co. v. Devlin, 188 Cal. 33, 
203 P. 1058, 1062; People ex rel. Central 
Hudson Gas & Blectric Co. v. State Tax 
Commission, 218 App. Div. 44, 217 N. Y. S. 
707, 712; Indiana Bell Telephone Co. v. 
Public Service Commission of Indiana (D. C.): 
300 F. 190, 198. 


STRAMINEUS HOMO. L. Lat. å man of 
straw, one of no substance, put forward as 
bail or surety. 


STRAND. A shore or bank of the sea or a 
river. Doane v. Willcutt, 5 Gray (Mass.) 385, 
66 Am. Dec. 369; Bell v. Hayes, 60 App. Div. 
382, 69 N. Y. S. 898; Stillman v. Burfeind, 
21 App. Div. 13, 47 N. Y. 8. 280; Harris v. 
City of St. Helens, 72 Or. 377, 143 P. 941, 944, 
Ann, Cas. 1916D, 1073. 


STRANDING. In maritime law. The drift- 
ing, driving, or running aground of a ship on 
a shore or strand, Accidental stranding takes 
place where the ship is driven on shore by 
the winds and waves. Voluntary stranding 
takes place where the ship is run on shore 
either to preserve her from a worse fate or 
for some fraudulent purpose. Marsh. Ins. bk. 
1, c. 12, § 1. See Barrow v. Bell, 4 Barn. & 
O. -736; Strong v. Sun Mut. Ins. Co., 31 N. 
Y. 106, 88 Am. Dec. 242; Lake v. Columbus 
Ins. Co., 18 Ohio, 55, 42 Am. Dec. 188; Lon- 
don Assur. Co. v. Companhia de Moagens, 167 
U. S. 149, 17 S. Ct. 785, 42 L. Ed. 113; Wash- 
ington Iron Works v. St. Paul Fire & Marine 
Ins. Co., 128 Wash. 349, 222 P., 487, 489; 


STRANGER IN BLOOD 


Amok Gold Mining Co. v. Canton Ins. Office, 
36 Cal. App. 265, 171 P. 1698, 1100; Lehigh 
& Wilkes-Barre Coal Co. v. Globe & Rutgers 
Fire Ins. Co. (C. ©. A.) 6 F.(2d) 736, 738; 
Snare & Triest Co. v. Fireman’s Fund Ins. 
Co. of San Francisco (C. ©. A.) 261 F. 777, 778. 


STRANGER IN BLOOD. Any person not 
within the consideration of natural love and 
affection arising from relationship. 


STRANGERS. By this term is intended third 
persons generally. Thus the persons bound 
by a fine are parties, privies, and strangers; 
the parties are either the cognizors or cog- 
nizees; the privies are such as are in any 
way related to those who levy the fine, and 
claim under them by any right of blood, or 
other right of representation; the strangers 
are all other persons in the world, except 
only the parties and privies. In its general 
legal signification the term is opposed to the 
word “privy.” Those who are in no way par- 
ties to a covenant, nor bound by it, are also 
said to be strangers to the covenant. Brown. 
See Robbins v. Chicago, 4 Wall. 672, 18 L. Ed. 
427; O’Donnell v. McIntyre, 118 N. Y. 156, 28 
N. E. 455; Bennett v. Chandler, 199 If. 97, 
64 N. E. 1052; Kirk v. Morris, 40 Ala. 228; 
U. S. v. Henderlong (C. C.) 102 F. 2; Wilson 
v. Smith, 213 Ky. 836, 281 S. W. 1008, 1010; 
State v. Mills, 23 N. M. 549, 169 P. 1171, 1173; 
Gronewold v. Gronewold, 304 Il. 11, 136 N. 
E. 489, 490. 


STRATAGEM. A deception either by words 
or actions, in times of war, in order to ob 
tain an advantage over an enemy. 


STRATOCRACY. A military government; 
government by military chiefs of an army. 


STRATOR. In old English law. A surveyor 
of the highways. 

STRAW BAIL. See Bail. 

STRAY. See Estray. 

STREAM. A current of water; a body of 


flowing water. The word, in its ordinary 
sense, includes rivers. But Callis defines a 
stream “a current of waters running over 
the level at random, and not kept in with 
banks or walls.” Call. Sew. [83,] 133. See 
Munson v. Hungerford, 6 Barb. (N. Y.) 270; 
French v. Carhart, 1 N. Y. 107; Miller v. 
Black Rock Springs Imp. Co., 99 Va. 747, 40 
S. E. 27, 86 Am. St. Rep. 924; Armficld v. 
State, 27 Ind. App. 488, 61 N. E. 693; Trus- 
tees of Schools v. Schroll, 120 Ill. 509, 12 N. 
E. 248, 60 Am. Rep. 575; City Dairy Co. v. 
Scott, 129 Md. 548, 100 A. 295, 206. 

“Water course,” “river,” or “stream” con- 
sists of bed, banks, and stream of water. 
Motl v. Boyd, 116 Tex. 82, 286 S. W. 458, 467; 
Dodge County v. Saunders County, on rehear- 
ing 70 Neb. 451, 100 N.. W. 984; Dawson 
County v. Phelps County, 94 Neb. 112, 142 N. 
W: 697,.698 ; Evansville, Mt. C. & N. Ry. Co. 
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v. Scott, 67 Ind. App. 121, 114 N. Ð. 649, 653; 
Hoefs v. Short, 114 Tex. 501, 273 S. W. 785, 
786, 40 A. L. R. 883; Pelham Phosphate Co. 
v. Daniels, 21 Ga. App. 547, 91 S. BE. 846, 850: 
Vandalia R. Co. v. Yeager, 60 Ind. App. 118, 
110 N. E. 230, 232; San Pedro, L. A. & S. L. 
R. Co. v. Simons Brick Co., 45 Cal. App. 57, 
187 P. 62, 64; Homer Brooke Glass Co. v. 
Hartford-Fairmont Co, (O. O. A.) 262 F. 427, 
431; State v. Eickhoff, 98 Neb. 739, 154 N. 
W. 246; Benson v. Cook, 47 S. D. 611, 201 N. 
W. 526, 528; City of Globe v. Shute, 22 Ariz. 
280, 196 P. 1024, 1027. 


Private Stream 


A nou-navigable creek or water-course, the 
bed or channel of which is exclusively owned 
by a private individual. See Adams v. Pease, 
2 Conn. 484; Reynolds v. Com., 93 Pa. 461. 


STREAMING FOR TIN. ‘The process of 
working tin in Cornwall and Devon. The 
right to stream must not be exercised so as 
to interfere with the rights of other privata 
individuals; e. g., either by withdrawing or 
by polluting or choking up the water-courses 
or waters of others; and the statutes 23 Hen. 
VIII. c. 8, and 27 Hen. VIII. ec. 23, impose a 
penalty of £20 for the offense. Brown. 


STREET. An urban way or thoroughfare; 
a road or public way in a city, town, or vil- 
lage, generally paved, and lined or intended 
to be lined by houses on each side. See U. 
S. v. Bain, 24 Fed. Cas. 943; Brace v. New 
York Cent. R. Co., 27 N. Y. 271; In re Wool- 
sey, 95 N. Y. 138; Debolt v. Carter, 31 Ind. 
867; Theobold v. Railway Co., 66 Miss. 279, 
6 So. 230, 4 L. R. A. 735, 14 Am. St. Rep. 564; 
Minnequa Lumber Co. v. City and County of 
Denver, 67 Colo. 472, 186 P. 589, 541; Com- 
monwealth v. Vanmeter, 187 Ky. 807, 221 8. 
W. 211, 218; Schlesinger v. City of Atlanta, 
161 Ga. 149, 129 S. E. 861, 867; Cloverdale 
Homes v. Town of Cloverdale, 182 Ala. 419, 62 
So. 712, 716, 47 L. R. A. (N. 5.) 607; Madison 
Products Co. v. Coler, 242 N. Y. 467, 152 N. E. 
264, 266; Carlin v. City of Chicago, 262 IIL 
564, 104 N. E. 905, 907, Ann. Cas. 1915B, 213; 
Home Laundry Co. v. City of Louisville, 168 
Ky. 499, 182 S. W. 645, 648; Chicago, R. I. 
& P. Ry. Co. v. Redding, 124 Ark. 368, 187 S. 
W. 651, 652, Ann. Cas. 1918D, 183. 


STREET RAILWAY. See Railway. 


STREIGHTEN. In the old books. To nar- 
row or restrict. “The habendum should not 
streighten the devise.” 1 Leon, 58. 


STREPITUS. In old records. Estrepement 
or strip; a species of waste or destruction 
of property. Spelman. 


STREPITUS JUDICIALIS. Turbulent con- 
duct in a court of justice. Jacob. 


STRIA. Curved, crooked. and intermittent 
gouges, of irregular depth and width .and 
rough definition, of certain rock surface,: 
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sometimes due to abrasions by icebergs, Im- 
perial Machine. & Foundry Corp. v. G. S. 
Blakeslee & Co. (C. C. A.) 262 F. 419, 421; 
A furrow, channel or hollow; depression, rut, 
wrinkle, concave, cup, pocket, dimple. Max- 
im Mfg. Co. v. Imperial Mach. Co. (C. ©. A. 
TIL) 286 PF. 79, 83. 


STRICT. Exact; accurate; precise; undevi- 
ating; governed or governing by exact rules. 
Union Ice & Coal Co. v. Town of Ruston, 135 
La. 898, 66 So. 262, 263, L. R. A. 1915B, 859, 
Ann. Cas. 1916C, 1274; Petet v. McClana- 
han, 297 Mo. 677, 249 S. W. 917, 920. 

As to strict “Construction,” “Foreclosure,” 
and “Settlement,” see those titles. 


STRICTI JURIS. Lat. Of strict right or 
law; according to strict law. “A license is 
a thing stricti juris; a privilege which a 
man does not possess by his own right, but 
it is conceded to him as an indulgence, and 
therefore it is to be strictly observed.” 2 
Rob. Adm. 117. 


STRICTISSIMI JURIS. Lat. Of the strict- 
est right or law. “Licenses being matter of 
Special indulgence, the application of them 


was formerly strictissimi juris.” 1 Edw. 
Adm. 328, 

STRICTLY. A strict manner; closely, pre- 
cisely, rigorously; stringently; positively. 


Union Ice & Coal Co. v. Town of Ruston, 135 
La, 898, 66 So. 262, 263, L. R. A. 1915B, 859, 
Ann. Cas, 1916C, 1274. 


STRICTLY MINISTERIAL DUTY. One that 
is absolute and imperative, requiring neither 
the exercise of official discretion nor judg- 
ment. State ex rel. Heller v. Thornhill, 174 
Mo. App. 469, 160 5. W. 558, 559. 


STRICTO JURE. Lat. 
Kent, Comm. 65, 


STRICTUM JUS. Lat. Strict right or law; 
the rigor of the law as distinguished from 
equity. 


In strict law. 1 


STRIKE. The act of a body of workmen em- 
ployed by the same master, in stopping work 
all together at a prearranged time, and re- 
fusing to continue until higher wages, or 
shorter time, or some other concession is 
granted to them by the employer. See Farm- 
ers’ L. & T. Co. v. Northern Pac. R. Co. (C. 
C.) 60 F. 819; Arthur v. Oakes, 63 F. 327, 11 
C. C. A. 209, 25 L. R. A. 414; Railroad Co. 
v. Bowns, 58 N. Y. 582; Longshore Printing 
Co, yv. Howell, 26 Or. 527, 38 P. 547, 28 L. R. 
A. 464, 46 Am. St. Rep. 646; Birmingham 
Trust & Savings Co. v. Atlanta, B. & A. Ry. 
Co. (D. C.) 271 F, 748, 745; West Allis Foun- 
dry Co. v. State, 186 Wis. 24, 202 N. W, 302, 
304; Jennings v. Lee (D. C.) 295 F. 561, 564; 
American Ry. Express Co. v. Johnson, 87 Fla. 
451, 100 So. 748, 745; Uden v. Schaefer, 110 
Wash. 391, 188 P. 395, $96, 11 A. L. R. 1001; 
Panzieri-Hogan Co. v. Bender, 205 App. Div, 
Bu.Law Dicr.(3p Ep.)—105 


STRIPPING A MINE 


398, 199 N. Y. S. 887, 889; Walter W. Oeflein, 
Inc., v. State, 177 Wis, 394, 188 N. W. 633, 
635; Smith v. Eagle Coal & Mercantile Co., 
170 Mo. App. 27, 155 S. W. 886, 888; Hall v. 
Johnson, 87 Or, 21, 169 P. 515, 516, Ann. 
Cas. 1918E, 49; Panzieri-Hogan Co. v. Ben- 
der, 205 App. Diy. 398, 199 N. Y. 5. 887, 889. 


In Mining Law 


The strike of a vein or lode is its exten- 
sion in the horizontal plane, or its lengthwise 
trend or course with reference to the points 
of the compass; distinguished from its “dip,” 
which is its slope or slant, away from the 
perpendicular, as it goes downward into the 
earth, or the angle of its deviation from the 
vertical plane. 


STRIKE OFF. In common parlance, and in 
the language of the auction-room, property 
is understood to be “struck off” or “knocked 
down,” when the auctioneer, by the fall of 
his hammer, or by any other audible or visi- 
ble anllouncement, signifies to the bidder that 
he is entitled to the property on paying the 
amount of his bid, according to the terms 
of the sale. Sherwood v. Reade, 7 Hill (N. 
Y.) 489. 
In Practice 


A court is said to “strike off’ a case when it 
directs the removal of the case from ‘the rec- 
ord or docket, as being one over which it 
has no jurisdiction and no power to hear and 
determine it. 


STRIKING A DOCKET. In English practice. 
The first step in the proceedings in bank- 
ruptcy, which consists in making affidavit of 
the debt, aud giving a bond to follow up the 
proceedings with effect. 2 Steph. Comm. 199. 
When the affidavit and bond are delivered at 
the bankrupt office, an entry is made in what 
is called the “docket-book,” upon which the 
petitioning creditor is said to have struck 
a docket. ` Eden, Bankr. 51, 52. 


STRIKING A JURY. The selecting or nom- 
inating a jury of twelve men out of the whole 
number returned as jurors on the panel. It. 
is especially used of the selection of a special 
jury, where a panel of forty-eiglit is prepared 
by the proper officer, and the parties, in turn, 
strike off a certain number of names, until 
the list is reduced to twelve. A jury thus 
chosen is called a “struck jury.” 


STRIKING OFF THE ROLL. The disbarring 
of an attorney or solicitor.. 


STRIP. The act of spoiling or unlawfully 
taking away anything from the land, by the 
tenant for life or years, or by one holding au 
estate in the land less than the entire fee. 
Pub. St. Mass. 1882, p. 1295. 


STRIPPING A MINE. In iron mining. Re- 
moval of the earth from the underlying body 
of iron ore. Bartnes v. Pittsburg Iron Ore 
Co., 128 Minn. 131, 143 N. W. 117. 


STRONG HAND 


STRONG HAND. The words “with strong 
hand” imply a degree of criminal force, 
whereas the words vi et armis (“with force 
and arms”) are mere formal words in the ac- 
tion of trespass, and the plaintiff is not bound 
to prove any force. The statutes relating to 
forcible entries use the words “with a strong 
_ hand” as describing that degree of force 
which makes an entry or detainer of lands 
criminal. Brown. 


STRUCK. In pleading. A word essential in 
an indictment for murder, when the death 
arises from any wounding, beating, or bruis- 
ing. 1 Bulst. 184; 5 Coke, 122; 3 Mod. 202, 


STRUCK JURY. Sec Striking a Jury. 


STRUCTURE. That which is built or con- 
structed; an edifice or building of any kind. 
Poles conuected by wires for the transmis- 
sion of electricity; Forbes v. Electrice Co., 
19 Or. 61, 23 P. 670, 20 Am. St. Rep. 793; 
a mine or pit; Helm v. Chapman, 66 Cal. 
291, 5 P. 352; a railroad track; Lee v. Bark- 
hampsted, 46 Conn, 213; see Giant-Powder 
Co. v. R. Co. (C. C.) 42 F. 470, 8 L. R. A. 700 
(contra, Rutherfoord v. R. Co., 35 Ohio St. 
559); are structures. Swings or seats are 
not; Lothian v. Wood, 55 Cal. 159; Brown v. 
City of ‘Decatur, 188 Ill. App. 147, 151; Mc- 
Cormack v. Bertschinger, 115 Or. 250, 237 P, 
363, 365; Barnes v. Montana Lumber & Hard- 
ware Co., 67 Mont. 481, 216 P. 335, 336; State 
v. Clark, 221 Mo. App. 893, 288 S, W. TT, 78; 
Lanier v. Lovett, 25 Ariz. 54, 213 P. 391, 3943 
Kresge v. Maryland Casualty Co., 154 Wis. 
627, 143 N. W. 668, 669; Mendoza vy. Central 
Forest Co., 37 Cal. App. 289, 174 P. 359, 361; 
Standard Boiler & Plate Iron Co. v. Mc- 
Weeny (C. C. A.) 218 F. 361, 363; Muench v. 
Steel & Masonry Contracting Co., 155 App. 
Div. 409, 140 N. Y. 8. 330, 331; City of Rock 
Island v., Industrial Commission of Illinois, 
287 Ill. 76, 122 N. E. 82, 83; Le Croy v. Bar- 
ney (C. C. A.) 12 F.2d) 363, 366; Armenti 
y. Brooklyn Union Gas Co., 157 App. Div. 
276, 142 N. X. S. 420, 425; Western Electric 
Co. v. Cooley, T9 Cal. App. 770, 251 P. 331, 333 ; 
Most v. Goebel Const. Co., 199 Mo. App. 
336, 208 S. W. 474, 476; Kanawha Oil & 
Gas Co. v. Wenner, 71 W. Va. 477, 76 S. B. 
893, 43 L. R. A. (N. S.) 559; Loesch v. Long 
Island R. Co., 165 App. Div. 753, 151 N. Y. S. 
499, 500; J. E. Moss Iron Works v. Jackson 
County Court, 89 W. Va. 367, 109 S. E. 343, 
346, 26 A. L. R. 319. But see McLaughlin 
vy, Industrial Board of Illinois, 281 Tl. 100, 
117 N. E. 819, 820; West Virginia Pulp and 
Paper Co. of Delaware v..Peck, 104 Misc. 
Rep. 172, 171 N. Y. S. 1065, 1074; Deiner v. 
Sutermeister, 266 Mo. 505, 178 S. W. 757, 759; 
Armitage v. Bernheim, 32 Idaho, 594, 187 P. 
938, 939. . 


—Structural alteration or change. One that 
affects a vital and substantial portion of a 
thing; that changes its characteristic appear- 
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ance, the fundamental purpose of its erection, 
the uses contemplated, one that is extraordi- 
nary in scope and effect, or unusual in ex- 
penditure. Pross v. Excelsior Cleaning & 
Dyeing Co., 110 Misc. 195, 179 N. Y. S. 176, 
179; Kinston Cotton Mills v. Liability Assur. 
Corporation, 161 N. C. 562, 77 8. D. 682, 683. 


STRUMPET. A whore, harlot, or courtesan. 
This word was anciently used for an addi- 
tion. It occurs as an addition to the name of 
a woman in a return made by a jury in the 
sixth year of Henry V. Wharton, 


STUFF GOWN. The professional robe worn 
by barristers of the outer bar; viz., those 
who have not been admitted to the rank of 
king’s counsel. Brown. 


STULTIFY. To make one out mentally in- 
ecapacitated for the performance of an act. 


STULTILOQUIUM. Lat. In old English 
law. Vicious pleading, for which a fine was 
imposed by King John, supposed to be the 
origin of the fines for beau-pleader. Crabb, 
Eng. Law, 135. 


STUMPAGE. The sum agreed to be paid to 
an owner of land for trees standing (or lying) 
upon his land, the purchaser being permit- 
ted to enter upon the land and to cut down 
and remove the trees; in other words, it is 
the price paid for a license to cut. Blood 
v. Drummond, 67 Me. 478. 


STUPRUM. Lat. In the Roman and civil 
law. Unlawful sexual intercourse between 
a man and an unmarried. woman ;—distin- 
guished from adultcry by being committed 
with a virgin or widow. Inst. 4, 18, 4; Dig. 
48, 5, 6; 50, 16, 101. 

Any sexual intercourse between a man and 
an unmarried woman (not a slave), otherwise 
than in concubinage; illicit intercourse. 
Webster, Dict. 

Any union of the sexes forbidden by moral- 
ity. Cent. Dict. 


STURGEON. A royal fish which, when either 
thrown ashore or caught near the coast, is 
the property of the sovereign. 2 Steph. 
Comm, 19n, 540. 


STYLE. As a verb, to call, name, or entitle ` 
one; as a noun, the title or appellation of a 
person. 


SUA SPONTE. Lat. Of his or its own will 
or motion; voluntarily ; without prompting 
or suggestion, 


SUABLE. Capable of being, or liable to be, 
sued. A suable cause of action is the ma- 
tured cause of action. 


SUAPTE NATURA. Lat. In its own nature. 
Suapte natura sterilis, barren in its own na- 
ture and quality; intrinsically barren. 5 
Maule & S. 170. 
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SUB. Lat. Under; upon. 


SUB COLORE JURIS. Under color of right; 
under a show or appearance of right or 
rightful power. 


SUB CONDITIONE. Upon condition. The 
proper words to express a condition in a con- 
yeyance, and to create an estate upon condi- 
tion. Graves v. Deterling, 120 N. Y. 447, 24 N. 
E. 655. 


SUB. DISJUNCTIONE. In the alternative. 
Fleta, lib. 2, c. 60, § 21. 


SUB JUDICE. Under or before a judge or 
court; under judicial consideration; unde- 
termined. 12 East, 409. 


SUB MODO. Under a qualification; subject 
to a restriction or condition. 


SUB NOMINE. Under the name; 
name of; under the title of. 


SUB PEDE SIGILLI. Under the foot of the 
seal; under seal. 1 Strange, 521. 


SUB POTESTATE. Under, or subject to, the 
power of another; used of a wife, child, slave, 
or other person not sui juris. 


‘in the 


SUB SALVO ET SECURO CONDUCTU. Un- 
der safe and secure conduct. 1 Strange, 430. 
Words in the old writ of habeas corpus. 


SUB SILENTIO. Under silence; without any 
notice being taken. Passing a thing sub 
silentio may be evidence of consent. 


SUB SPE RECONCILIATIONIS. Under the 
hope of reconcilement. 2 Kent, Comm. 127. 


SUB SUO PERICULO. At his own risk. 
Fleta, lib. 2, c. 5, § 5. 


SUB-BALLIVUS. In old English law. An 
under-bailiff; a sheriff’s deputy. Fleta, lib. 
2, c. 68, § 2. 


SUB-BOIS. Coppice-wood. 2 Inst, 642. 


SUB-~CONTRACTOR. One who has entered 
into a-contract, express or implied, for the 
performance of an act with the person who 
has already contracted for its performance. 
Phill. Mech. Liens § 44; Lester v. Houston, 
101 N. C. 611, 8 S. E. 366. 


SUBAGENT. An under-agent; a substituted 
agent; an agent appointed by one who is 
-himself an agent. 2 Kent, Comm. 683. 


SUBALTERN. An inferior or subordinate 
officer, An officer who exercises his authority 
under the superintendence and coutrol of a 
superior. 


SUBCONTRACT. See Contract. 


SUBDITUS. Lat. In old English law. A 
vassal; a dependent; any one uuder the pow- 
er of another. Spelman, 


SUBJECT 


SUBDIVIDE. To divide a part into smaller 
parts; to separate into smaller divisons. As, 
where an estate is to be taken by some of the 
heirs per stirpes, it is divided and subdivided 
according to the number of takers in the near- 
est degree and those in the more remote de- 
gree respectively. 


SUBDUCT. In English probate practice, to 
subduct a caveat is to withdraw it. 


SUBHASTARE. Lat. In the civil law. To 
sell at public auction, which was done sub 
hasta, under a spear; to put or sell under the 
spear. Calvin. 


SUBHASTATIO. Lat. In the civil law. A 
sale by public auction, which was done un- 
der a spear, fixed up at the place of sale as 
a public sign of it. Calvin. 


SUBINFEUDATION. The system which the 
feudal tenants introduced of granting small- 
er estates out of those which they held of 
their lord, to be held of themselves as in- 
ferior lords. As this system was proceeding 
downward ad infinitum. and depriving the 
lords of their feudal profits, it was entirely 
suppressed by the statute Quia Emptores, 18 
Edw. I. c. 1., and instead of it alienation in 
the modern sense was introduced, so that 
thenceforth the alienee held of the same chief 
lord and by the same services that his alienor 
before him held. Brown. 


SUBJECT. 
‘ In Logic 


That concerning which the affirmation in a 
proposition is made; the first word in a prop- 
osition. State v. Armstrong, 31 N. M. 220, 243 
P, 333, 337. 


In Legislation 


An individual matter considered as the ob- 
ject of legislation. The constitutions of sev- 
eral of the states require that every act of 
the legislature shall relate to but one subject, 
which shall be expressed in the title of the 
statute. See Ex parte Thomas, 113 Ala. 1, 
21 So. 369: In re Mayer, 50 N. Y. 504; State 
v. County Treasurer, 4 8. C. 528; Johnson v. 
Harrison, 47 Minn, 577, 50 N. W. 923, 28 Am. 
St. Rep. 382; Swierezek v. Baran, 324 Ill. 
530, 155 N. E. 294, 295; National Surety Co. 
v. Murphy-Walker Co. (Tex. Civ. App.) 174 
S. W. 997, 999; Boise City v. Baxter, 41 Ida- 
ho, 368, 238 P. 1029, 1083; Kemp v. State, 35 
OKL. Cr. 128, 248 P. 1116, 1117; State v. Helm- 
er, 169 Minn. 221, 211 N. W. 3, 4; Italia 
American Shipping Corporation v. .Nelson, 
323 Il. 427, 154 N. E. 198, 200; Sloan v. Long- 
cope, 100 Vt. 112, 185 A. 717, 718; People v. 
Stacker, 322 Ill. 232, 153 N. E. 354; People v. 
Newcom, 318 Ill. 188, 149 N. E. 269, 271; State 
v. Dunean, 74 Mont. 428, 240 P. 978, 979; 
Lovejoy v. City of Portland, 95 Or. 459, 188 P. 
207, 209; Gaynor v. Village of Port Chester, 
160 N. Y. S. 978, 981, 174 App. Div. 122; De- 
partment of Public Works and Buildings v. 
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Spanogle, 327 Ill, 122, 158 N. E. 526, 529; 
Great Northern Ry. Co. v. Duncan, 42 N. D. 
346, 176 N. W. 992, 996; Ex parte Mantell, 
47 Nev. 95, 216 P. 509, 510; Martineau v. 
Crabbe, 46 Utah, 327, 150 P. 301, 304; State 
v. Helmer, 169 Minn, 221, 211 N. W. 3, 4; 
Griffin v. Thomas, 86 Okl. 70, 208 P. 604, 609; 
Brinsfield vy. State, 38 Okl, Cr. 189, 259 P. 
875, 876; Perkins v. Board of Com’rs of Cook 
County, 271 Ill. 449, 111 N. E. 580, 588, Ann, 
Cas. 1917A, 27; People v. Clark, 296 Ill, 46, 
129 N. E. 583, 588; People v. Solomon, 265 
Ill. 28, 106 N. E. 458, 459; Poulnot v. Cant- 
well, 129 8. C. 171, 123 S. E. 651, 653; State 
v. Laundy, 103 Or. 448, 204 P. 958, 963; Roark 
v. Prideaux (Tex. Civ. App.) 284 S. W. 624, 
627; McPherson v. Camden Fire Ins. Co. 
(Tex, Civ. App.) 185 S. W. 1655, 1057; Hoyne 
v. Ling, 264 Ill. 506, 106 N. E. 349. 


In Constitutional Law 

One that owes allegiance to a sovereign and 
is governed by his laws. The natives of 
Great Britain are subjects of the British gov- 
ernment. Men in free governments are sub- 
jects as well as citizens; as citizens they 
enjoy rights and franchises; as subjects they 
are bound to obey the laws. Webster, The 
term is little used, in this sense, in countries 
enjoying a republican form of government. 
See The Pizarro, 2 Wheat. 245, 4 L. Ed. 226; 
U. 8. v. Wong Kim Ark, 169 U. 5. 649, 18 8. 
Ct. 456, 42 I. Ed. 890; Swiss Nat. Ins. Co. 
v. Miller, 267 U. S. 42, 45 S. Ct. 218, 214, 69 
L. Ed. 504; Toi Hoa v. Nagle (C. C. A.) 13 F. 
(2d) 80, 81. ` 

In Scotch Law 

The thing which is the object of an agree- 

ment. 


SUBJECT-MATTER. The thing in contro- 
versy, or the matter spoken or written about, 


Subject to. Liable, subordinate, inferior, obe- 
dient to; governed or affected by; pro- 
vided that; provided; answerable for. 
American Mfg. Co. v. Commonwealth, 251 
Mass. 329, 146 N. E. 801; Hannibal Trust Co. 
v. Elzea, 315 Mo. 485, 286 S. W. 371, 377; In 
te Brown’s Estate, 289 Pa. 101, 187 A. 132, 
138; Shay v. Roth, 64 Cal. App. 314, 221 P. 
967, 969; P. T. McDermott, Inc., v. Lawyers’ 
Mortgage Co., 282 N. Y. 336, 133 N. E. 909, 
913; McCarter v. Crawford, 245 N. Y. 43, 156 
N. E. 90, 91; Makemson v. Dillon, 24 N. M. 
302, 171 P. 673, 676; Royal Dairy Products 
Co. v. Spokane Dairy Products Co., 129 Wash. 
424, 225 Pa. 412, 413; Alton Iron & Metal Co. 
v. Wabash Ry. Co, 235 Ill. App. 151, 158; 
Miller -v. Rouse (D. C.) 276 F. 715, 716; In 
re Shaffer’s Estate, 262 Pa. 15, 104 A. 853, 
854; Cockerill v. Tobin, 59 Cal. App. 112, 
209 P. 1022, 1023; Cox v. Butts, 48 OKI. 147, 
149 P. 1090, 1091; Junction City v. Central 
Nat. Bank of Junction City, 96 Kan, 407, 153 
P. 28,30; Lang & Gros Mfg. Co. v: Ft. Wayne 
Corrugated Paper Co. (C. C. A.) 278 F. 483, 
487; Lange v. Bartlett, 207 Il. App. 422; 
‘Brichétto v. Raney, 76 Cal. App. 232, 245 P. 
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235, 241; Slaughter v. Morris (Tex. Civ. App.) 
291 S. W. 961, 963; Fretwell v. Nix, 172 Ark. 
230, 288 S. W. 8, 9, 51 A, L. R. 1287; Avery 
County Bank v. Smith, 186 N. C. 635, 120 S. 
E. 215, 218; Blackwell Lumber Co. v. Em- 
pire Mill Co., 28 Idaho, 556, 155 P. 680, 686, 
Ann. Cas. 1918A, 189; Auburn & S. Electric 
R. Co. v. Hoadley, 119 Misc. 94, 195 N. Y. S. 
517, 520; Haber v. S. A. Jacobson Co., 185 
App. Div. 650, 173 N. Y. 8. 524, 526; Smith 
v. Holland, 124 Va. 663, 98 S. E. 676, 677; 
Clement Grain Co. v. Border Wholesale Com- 
mission Co. (Tex. Civ. App.) 237 S. W. 596, 
598; Allen v. Simmons, 97 W. Va. 318, 125 
S. E. 86, 88; Middleton v. Findla, 25 Cal. 
76; Manning v. Sams, 143 Ga. 205, 84 S. E. 
451. 


SUBJECTION. The obligation of one or 
more persons to act at the discretion or ac- 
cording to the judgment and will of others. 


Sublata causa tollitur effectus. Co. Litt. 303. 
The cause being removed the effect ceases. 


Sublata veneratione magistratuum, respublica 
ruit. When respect for magistrates is taken 
away, the commonwealth falls. Jenk. Cent. 
p. 43, case 81. ; 


Sublato fundamento cadit opus. Jenk. Cent. 
106. The foundation being removed, thé su- 
perstructure falls. ` 


Sublato principali, tollitur adjunctum. When 
the principal is taken away, the incident 
is taken also. Co. Litt. 389a. 


SUBLEASE. A lease by a tenant to another 
person of a part of the premises held by him; 
an under-lease. 


SUBMISSION. A yielding to authority. A 
citizen is bound to submit to the laws; a 
child to his parents. ` 


In Practice. 


A submission is a covenant by which per- 
sons who have a lawsuit or difference with 
one another name arbitrators to decide the 
matter, and bind themselves reciprocally to 
perform what shall be arbitrated. Civ. Code 
La. art. 3099; Garr v. Gomez, 9 Wend. (N. 
Y.) 661; District of Columbia v. Bailey, 171 
U. S. 161, 18 S. Ct. 868, 43 L. Ed. 118; Chor- 
penning v. U. S., 11 Ct. Cl. 628; Shed v. 
Railroad Co., 67 Mo. 687. 

Reference to for determinatien. Thompson 
v. A. J. Thompson Stone Co., 81 Ind. App. 
442, 144 N. E. 150, 153; Noland v. Hayward, 
69 Colo. 181, 192 P. 657, 658. 


: In Maritime Law 

Submission on the part of the’ vanquished, 
and complete possession on the part of the 
victor, transfer property as between belliger- 
ents. The Alexander, 1 Gall. 532, Fed. Cas. 
No. 164. 


SUBMISSION BOND. : The pond: by which 
the parties agree to submit. their: matters to 
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arbitration, and by which they bind them- 
selves to abide by the award of the arbitrator, 
is commonly called a “submission “bond.” 
Brown. 


SUBMIT. To propound; to present for deter- 
mination; as an advocate submits a proposi- 
tion for the approval of the court. MacDer- 
miot v. Grant, 181 Cal, 332, 184 P. 396; Noland 
v. Hayward, 69 Colo. 181, 192 P. 657, 658. 


SUBMORTGAGE. When a persou who holds 

a mortgage as security for a loan which he 

has made, procures a loan to himself from a 

third person, and pledges his mortgage as se- 

_ curity, he effects what is called a “submort- 
gage.” . 


SUBNERVARE. To ham-string by cutting 
the sinews of the legs and thighs. 

It was an old custom meretrices et impudt- 
cas mulieres subnervare. Wharton. 


SUBNOTATIONS. In the civil law. The an- 
swers of the prince to questions which had 
been put to him respecting some obscure or 
doubtful point of law. 


SUBORN. In criminal law. 
other to commit perjury. 
T4. 


To procure an- 
Steph. Crim. Law, 


SUBORNATION OF PERJURY. In criminal 
law. The offense of procuring another to take 
such a false oath as would constitute perjury 
in the principal. See Stone v. State, 118 Ga. 
705, 45 8. E. 630, 98 Am. St. Rep. 145; State 
v. Fahey, 3 Pennewill (Del.) 594, 54 A, 690; 
State v. Geer, 46 Kan. 529, 26 P. 1027; U. 8. 
v. Richmond (C. C. A.) 17 F.(2d) 28, 30; State 
v. Wykert, 198 Iowa, 1219, 199 N. W. 331, 333; 
State v. Chambers, 180 N. C. 705, 104 S. E. 
670, 672; State v. Richardson, 248 Mo. 563, 
154 S. W. 735, 737, 44 L. R. A. (N. S.) 307. 


SUBORNER. One who suborns or procures 
another to commit any crime, particularly to 
commit perjury. 


SUBPCENA. The process by which the. at- 
tendance of a witness is required is called a 
“subpena.” It is a writ or order directed 
to a person, and requiring his attendance at 
a particular time and place to testify as a 
witness. It may also require him to bring 
with him any books, documents, or other 
things under his control which he is bound by 
law to produce in evidence. Code Civ. Proe. 
Cal. § 1985. See Dishaw v. Wadleigh, 15 App. 
Div. 205, 44 N. ¥. S. 207; Alexander v. Har- 
rison, 2 Ind. App. 47, 28 N. E. 119; Bleecker 
v. Carroll, 2 Abb, Prac. (N. Y.) 82. 


In Chancery Practice 


A mandatory writ or process directed to 
and requiring one or more persons to appear 
at a time to come and auswer the matters 
charged against him or them. Gondas v. Gon- 
das, 99 N. J. Eq. 473, 134 A. 615, 618. 


SUBROGATION 


SUBPCENA AD TESTIFICANDUM. Sub- 
pena to testify; The common subpoena re- 
quiring the attendance of a witness on a trial, 
inquisition, or examination. 3 Bl. Comm. 369; 
In re Strauss, 30 App. Div. 610, 52 N. Y. S. 
392; E. H. Taylor, Jr., & Sons v. Thornton, 
178 Ky. 463, 199 S. W. 40, 42. 


SUBPCENA DUCES TECUM. A subpena 
used, not only for the purpose of compelling 
witnesses to attend in court, but also requir- 
ing them to bring with them books or docu- 
ments which may be in their possession, and 
which may tend to elucidate the subject-mat- 
ter of the trial. Brown; 3 Bl. Comin. 382; 
Keiffe v. La Salle Realty Co., 1€3 La. 824, 112 
So, 799, 800, 53 A. L. R. 82; E. H. Taylor,. 
Jr., & Sons v. Thornton, 178 Ky. 463, 199 S. W. 
40, 42. . . 


SUBREPTIO. Lat. In the civil law. Ob- 
taining gifts of escheat, etc., from the king by 
concealing the truth. Bell;. Calvin. 


SUBREPTION. In French law. The fraud 
committed to obtain a pardon, title, or grant, 
by alleging facts contrary to truth.” 


SUBROGATION. The substitution of one 
thing for another, or of one person into the 
place of another with respect to rights, claims, 
or securities. Boley v. Daniel, 72 Fla. 121, 
72 So. 644, 645, L. R. A. 1917A, 734; San An- 
tonio Cattle Loan Co. v. Blalack & Son (Tex. 
Civ. App.) 256 S. W. 974, 975; Illinois Surety 
Co. v. Mitchell, 177 Ky. 367, 197 S. W. 844, 
845, L. R. A. 1918A, 931; Kent v. Bailey, 181. 
Iowa, 489, 164 N. W. 852, 853; International & 
G. N. Ry. Co. v. Concrete Inv. Co. (Tex. Com. 
App.) 263 S. W. 265, 270; Lyon v. Colonial 
U. S. Mortg. Co., 129 Miss. 54, 91 So. 708, 709. 

Subrogation denotes the putting a third 
person who has paid a debt in the place of 
the creditor to whom he has paid it, so as that 
he may exercise against the debtor all the 
rights which the creditor, if unpaid, might 
have done. Brown; Page Trust Co. v. God- 
win, 190 N. C. 512, 130 S. E. 323, 326; Gerseta 
Corporation v. Equitable Trust Co. of New 
York, 241 N. Y. 418, 150 N. E. 501, 504, 43 A. 
L. R. 1820, 


The equity by which a person who is secondarily 
liable for a debt, and has paid it, is put in the place 
of the creditor, so as to entitle him to make. use of 
all the securities and remedies possessed by the 
creditor, in order to enforce the right of exoneration 
as against the principal debtor, or of contribution 
against others who are liable in the same rank as 
himself. Bisp. Eq. § 335. And see Fuller v. Davis, 
184 Ill. 505, 56 N. Æ. 79L; Chaffe v. Oliver, 39 Ark. 
542; Cockrum v. West, 122 Ind. 372, 23 N. E. 140; 
Mansfield v. New York, 165 N. Y. 208, 58 N. E. 889; 
Knighton v. Curry, 62 Ala, 404; Gatewood v. Gate- 
wood, 75 Va. 411; Peoples v. Peoples Bros. (D. C.) 
254 F. 489, 491; Sanger Bros. v. Ely & Walker Dry 
Goods Co. (Tex. Civ. App.) 207 S. W. 348, 349; 
Michigan City v. Marwick, 67 Ind. App. 294, 116 N; BÐ. 
434, 437; Northwestern Mut. Savings & Loan Ass’n 
v. White, 31 N. D. 348, 153 N. W. 972, 975; U. 8. 
Fidelity & Guaranty Co. v. Bramwell, 106 Or. 261, 
217 P. 332, 337, 32 A. L. R. 829; Fidelity & Deposit 


SUBROGATION 


So. of Maryiand v. City of Stafford, 98 Kan. 539, 
144 P. 852, 856; Graham v. Durnbaugh, 44 Cal. App. 
482, 186 P. 798, 799; Walker v. Queen Ins, Co., 136 
S. C. 144, 184 S. E. 263, 266, 52 A. L. R. 259; Rivers 
v. Liberty Nat. Bank of Columbia, 135 S. C. 107, 133 
S. E. 210, 213; Baker v. American Surety Co. of New 
York, 181 Iowa, 634, 159 N. W. 1944, 1045; In re Free- 
man & Brooks (C. C. A.) 1 F.(2d) 430, 434. 


Subrogation is of two kinds, either conven- 
tional or legal; the former being where the 
subrogation is express, by the acts of the 


creditor and the third person; the latter be- 


ing (as in the case of sureties) where the sub- 
rogation is effected or implied by the opera- 
tion of the law. See Gordon v. Stewart, 4 
Neb. (Unof.) 852, 96 N. W. 628; Connecticut 
‘Mut. L. Ins. Co. ¥. Cornwell, 72 Hun, 199, 25 
N. Y. S. 348; Seeley v. Bacon (N. J. Ch.) 34 
A. 140; Home Sav. Bank v., Bierstadt, 168 
. IN. 618, 48 N. E. 161, 61 Am. St. Rep. 146; 
Ætna Ins. Co. v. Hann, 196 Ala, 234, 72 So. 
48, 50; Forman v. First Nat. Bank, 76 Fla. 


48, 79 So. 742, 744; French v. Grand Beach’ 


Co., 239 Mich. 575, 215 N. W. 18, 14; Boley 
v. Daniel, 72 Fla. 121, 72 So. 644, 645, L. R. A. 
1917A, 734; Meyer v. Florida Home Finders, 
90 Fla. 128, 105 So. 267, 268; State v. Hold- 
rege State Bank of Holdrege, 110 Neb. 814, 
195 N. W. 120, 122: Joyner v. Reflector Co., 
176 N. C. 274, 97 S. E. 44, 46; Journal Pub. 
Co. v. Barber, 165 N. ©. 478, 81 S. E. 694, 698 ; 
Erwin v. Brooke, 159 Ga. 688, 126 S. E. 777, 
778; Everett v. Staton, 192 N. C. 216, 134 S. 
E. 492; Mtna Ins. Co. v. Hann, 196 Ala. 234, 
72 So. 48, 50; Kent v. Bailey, 181 Iowa, 489, 
164 N. W. 852, 853; Erwin v. Brooke, 159 Ga. 
683, 126 S. E. 777, T78; Journal Pub, Co. v. 
Barber, 165 N. C. 478, 81 S. E. 694, 698; Joy- 
ner v. Refiector Co., 176 N. C. 274, 97 S. E. 
44, 46; State v. Holdrege State Bank of Hold- 
rege, 110 Neb. 814, 195 N. W. 120, 124; Boley 
v. Daniels, 72 Fla. 121, 72 So. 644, 645, L. R. A. 
1917A, 734; First Ave. Coal & Lumber Co. v. 
King, 193 Ala. 438, 69 So. 549, 550; Everett 
v. Staton, 192 N. C. 221, 134 S. E. 490, 491; 
French v. Grand Beach Co., 239 Mich. 575, 215 
N. W. 13, 14; Everett v. Staton, 192 N. C. 216, 
134 S. E. 492; Meyer v. Florida Home Find- 
ers, 90 Fla. 128, 105 So. 267, 268; Combs v. 
Agee, 148 Ya. 471, 139 S. E. 265, 266; Journal 
Pub. Co. v. Barber, 165 N. C. 478, 81 S. E. 694, 
‘698. 


SUBROGEE. A person who is. subrogated; 
one who succeeds to the rights of another by 
subrogation. 


SUBSCRIBE. To write under; to write the 
name under; to write the name at the bottom 
or end of a writing. Wild Cat Branch v. Ball, 
45 Ind. 213; Davis v. Shields, 26 Wend. (N. Y.) 
341; In re Yakel, 118 Misc. 641, 195 N. Y. S. 
355, 856; Ashwell v. Miller, 54 Ind, App. 381, 
103 N. E. 37, 39; -Miller v. Miller, 55 Ind. App. 
644, 104 N. E. 588, 591. 

Requirement that contract.be “subseribed” 
by both parties.is met: where the signatures 
of the parties are placed thereon, for the pur- 
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pose of authenticating and giving force and 
effect to the contract, whether they be placed 
at the bottom, the top, or in the body of the 
instrument. Myers v. Moore, 78 Neb. 448, 
110 N. W. 989. Dollarhide v. James, 107 Neb. 
624, 186 N. W. 989, 990. The term is often 
liberally construed in the case of wills. Lucas 
v. Brown, 187 Ky. 502, 219 S. W. 796, 798; 
In re McConihe’s Estate, 123 Misc. 318, 205 N. 
Y. S. 780, 781. 

“Subscribe” hag been defined as equivalent 
to agree to pay. While the strict definition 
of the word “subscribe” or “subscription” in- 
volves the idea of a written signature, yet by 
common usage it is often employed to include 
an agreement, written or oral, to give or pay 
some amount to a designated purpose, more 
usually, perhaps, to some purpose for the pro- 
motion of which numerous persons are uniting 
their means and their efforts. Mills v. Fried- 
man, 111 Misc. 253, 181 N. Y. S. 285, 292. 


SUBSCRIBER. One who writes his name un- 
der a written instrument; one who affixes 
his signature to any document, whether for 
the purpose of authenticating or attesting it, 
of adopting its terms as his own expressions, 
or of binding himself by an engagement which 
it contains. 

One who becomes bound by a subscription to 
the capital stock of a corporation. Latimer 
v. Bennett, 37 Ga. App. 246, 139 S. E. 570, 
572. A “subscriber” is one who has agreed 
to take stock from the corporation on the orig- 
inal issue of such stock. Jones v. Rankin, 19 
N. M. 56, 140 P. 1120, 1121. “Subscriber,” as 
used in the Workmen’s Compensation Act, 


means an employer who has become a member | 


of the association or insured under the act. 
In re Cox, 225 Mass. 220, 114 N. E. 281, 283. 


SUBSCRIBING WITNESS. He who wit- 
nesses or attests the signature of a party to 
an instrument, and in testimony thereof sub- 
scribes his own name to the document. 

A subscribing witness is one who sees a 
writing executed, or hears it acknowledged. 
aud at the request of the party thereupon 
signs his name as a witness. Code Civ. Proc. 
Cal, § 1935. 


SUBSCRIPTIO. Lat. In the civil iaw. A 
writing under, or under-writing; a writing of 
the name under or at the bottom of an in- 
strument by way of attestation or ratifica- 
tion; subscription. 

That kind of imperial constitution which 
was granted in answer to the prayer of a pe- 
titloner who was present. Calvin. 


SUBSCRIPTION. The act of writing one’s 
name under a written instrument; the af- 
fixing one’s signature to any document, wheth- 
er for the purpose of authenticating or at- 
testing it, of adopting its terms as one’s own 
expressions, or of binding one’s self by an 
engagement which it contains. 

Subscription is the act of the hand, while 
attestation is- the act of the senses. "To sub- 
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scribe a paper published as a'will is only to 
write on the same paper the name of the wit- 
ness; to attest a will is to know that it was 
published as such, and to certify the facts re- 
quired to constitute an actual and legal publi- 
cation. In re Downie’s Will, 42 Wis. 66, 76. 

_A written contract by which one engages 
. to take and pay for capital stock of a cor- 
poration, or to contribute a sum of money for 
a designated purpose, either gratuitously, as 
in the case of subscribing to a charity, or in 
consideration of an equivalent to be rendered, 
as a subscription to a periodical, a forth-, 
coming book, a series of entertainments, or 
the like. Davis v. Rolley, 124 Kan, 132, 257 
P. 746, 747; First Caldwell Gil Co. v. Hunt, 
100 N. J. Law, 808, 127 A. 209, 210; Pasadena 
Rapid Transit Co. v. Munson, 37 Cal. App. 
352, 174 P. 109; Guaranty Mortg, Co. v. Wil- 
cox, 62 Utah, 184, 218 P. 133, 136. 


SUBSCRIPTION LIST. A list of subscribers 
to some agreement with each other or a third 
person. 


SUBSELLIA. Lat. In Roman law. Lower 
seats or benches, occupied by the judices and 
by inferior magistrates when they sat in 
judgment, as distinguished from the tribunal 
of the prætor. Calvin. 


Subsequens matrimonium tollit peccatum prace- 
dens. A subsequent marriage [of the parties] 
removes a previous fault, i. e., previous illicit 
intercourse, and legitimates the offspring. 
A rule of Roman law. 


SUBSEQUENT CONDITION. See Condition. 


SUBSIDY. 
In English Law 


An aid, tax, or tribute granted by parlia- 
ment to the king for the urgent occasions of 
the kingdam, to be levied on every subject of 
ability, according to the value of his lands or 
goods. Jacob. ‘ 


In American Law 


A grant of money made by government in 
aid of the promoters of any enterprise, work, 
or improvement in which the government de- 
sires to participate, or which is considered a 
proper subject for state aid, because likely to 
be of benefit to the public. . 


In International Law 


The assistance given in money by one na- 
tion tọ another to enable it the better to 
carry on a war, when such nation does not 
join directly in the war. Vattel, bk. 3, § 82. 


SUBSOIL. The word includes, prima facie, 
all that is below the actual surface, down to 
the centre of the earth. 17 L, J. ©. P. 162. 
It is a wider term than mines, quarries, or 
minerals. 2 L. R. Ir. 389. 


SUBSTANCE. Essence; the material or es- 
sential part of a thing, as distinguished from 


SUBSTANTIALLY 


“form.” . See State v. Burgdoerfer, 107 Mo. 
1, 17 S. W. 646, 14 L. R. A, 846; Hugo v. 
Miller; 50 Minn. 105, 52 N. W. 381; Pierson 
v. Insurance Co., 7 Houst. (Del.) 307; 31 A. 
966; U. S. v. Johnston (D. C.) 292 F. 491, 495; 
Bellows v. Travelers’ Ins. Co. of Hartford, 
Conn. (Mo. Sup.) 203 S. W. 978, 984; Rough- 
lin v. State, 17 Ga. App. 205, 86 S. E. 452, 
454; State v. Japone, 202 Iowa, 450, 209 N. 
W. 468, 471; People v. Chicago & E. I. R. Co., 
296 Ill, 246, 129 N. E. 846, 848; Metzroth v. 
City of New York, 241 N. Y. 470, 150 N. E. 519, 
520; State v. Gregory, 198 Iowa 316, 198 N. 
W. 58, 60. 


SUBSTANTIAL DAMAGES, A sum, assessed 
by way of damages, which is worth having; 
opposed to nominal damages, which are as- 
sessed to satisfy a bare legal right. Wharton. 


SUBSTANTIAL PERFORMANCE. Substan- 
tial performance exists where there has been 
no willful departure from the terms of the 
contract, and no omission in essential points, 
and the contract has been honestly and faith- 
fully performed in its.material and substan- 
tial particulars, and the only variance from 
the strict and literal performance consists 
of technical or unimportant omissions or 
defects. Cotherman v. Oriental Gil Co, (Tex. 
Civ. App.) 272 S. W. 616, 619; Brown v. Agui- 
lar, 202 Cal. 148, 259 P. 735, 737; Cramer vy. 
Esswein, 220 N. Y. S. 634, 220 App. Div. 10; 
Transfer. Realty Co. v. City of Superior, 157 
Wis. 587, 147 N. W. 1051, 1053; F. E. Marsh 
& Co. v. Light & Power Co. of St. Ansgar, 196 
Iowa, 926, 195 N. W. 754, 758; White v. 
Mitchell, 123 Wash. 630, 213 P. 10, 12; Pa- 
cific-Wyoming Oil Co. v. Carter Oil Co., 31 
Wyo. 314, 226 P. 198, 198; Morris v. Hoko- 
sona, 26 Colo, App. 251, 148 P. 826, 828; 
Schieven v. Emerick, 221 N. Y. S. 780, 781, 
220 App. Div. 468; Atkinson v, Jackson Bros. 
(Tex. Com. App.) 270 S. W. 848, 851, 38 A. L. 
R. 1377; McBurnett v. Smith & McCallin 
(Tex. Civ. App.) 286 S. W. 599, 603; Dorrance 
v. Barber & Co. (C. C. A.) 262 F. 489, 492; 
State v. Kauffman, 22 Ohio App. 282, 153 
N. E. 897, 898; Connell v. Higgins, 170 Cal. 
541, 150 P. 769, 774; Bullinger v. Interboro 
Brewing. Co., 185 N, Y. S. 481, 483, 194 App. 
Div. 205. 


SUBSTANTIALLY. Essentially; without 
material qualification; in the main: in sub- 
stance; materially; in a substantial manner. 
Kirkpatrick v. Journal Pub. Co., 210 Ala. 10, 
97 So, 58, 59;° Gibson v. Glos, 271 Ill. 368, 
111 N. E. 123, 124; Valvona-Marchiony Co. v. 
Marchiony (D. C.) 207 F. 380, 384; Engineer 
Co. v. Hotel Astor (D. C.) 226 F. 779, 781; 
Lusk Lumber Co. v. Independent Producers 
Consolidated, 35 Wyo. 381, 249 P. 790, 792: 
Valvona-Marchiony Co. v. Perella (Ð. ©.) 207 
F. 377, 379; Parsons v. Henry, 177 Mo. App. 
329, 164 5. W. 241, 242; Cain v. Osler, 168 
Iowa, 59, 150 N. W. 17, 20, Ann. Cas. 1918C, 
1126; U. S. v. Whyel (D. C.) 19 F.(2d) 260, 


' 


SUBSTANTIATE 


261; Bellows v. Travelers’ Ins. Co, of Hart- 
ford, Conn. (Mo. Sup.) 203 S. W. 978, 984; Mc- 
Ewen v. New York Life Ins, Co., 23 Cal. App. 
694, 139 P. 242, 243. 


SUBSTANTIATE. To establish the existence 
or truth of, by true or competent evidence, or 
to verity. State v. Lock, 302 Mo, 400, 259 S. 
W. 116, 120. 


SUBSTANTIVE FELONY. An independent 
felony; one not dependent upon the convic- 
tion of another person for. another crime. 
Karakutza v. State, 168 Wis. 293, 156 N. W. 
965, 966; Johnson v. State, 68 Fla. 628, 67 
So. 100, 103. 


SUBSTANTIVE LAW. That part of the law 
which the courts are established to adminis- 
ter, as opposed to the rules according to which 
the substantive law itself is administered. 
That part of the law which creates, defines, 


and regulates rights, as opposed to adjective . 


‘or remedial law, which prescribes the method 
of enforcing rights or obtaining redress for 
their invasion. Anderson v. Wirkman, 67 
Mont, 176, 215 P. 224, 227; Jones v. Erie R 
Co., 106 Ohio St. 408, 140 N. E. 366, 368; 
Trinity & B. V. Ry. Co. v. Geary, 107 Tex. 
11, 172 S. W. 545, 547. 


SUBSTITUTE. One appointed in the place or 
stead of another, to transact business for 
him; a proxy. 

To put under, to put in place of, one put 
in place of another, one acting for or taking 
the place of another. New Amsterdam Cas- 
ualty Co. v. Hamilton, 123 Wash. 147, 212 P. 
147, 148. Something placed in a position 
previously occupied by another thing. Frie- 
dle v. First Nat. Bank, 221 N, Y. S. 292, 296, 
129 Misc. 309; In re Ross, 86 N. J. Law, 387, 
94 A. 304, 306; Riverside Coal Co. v. Ameri- 
can Coal Co., 107 Conn. 40, 139 A. 276, 277; 
Dees v. State, 16 Ala. App. 97, 75 So. 645, 
646; People v. O’Connor, 81 Cal. App. 506, 
254 P. 630, 636; Dundon v. Pedersen (D. C.) 
227 F. 120, 122; Jones v. McDade, 200 Ala. 
230, 75 So. 988, 994;° Succession of Hall, 141 
La. 860, 75 So, 802, 803. 

A person hired by one who has been draft- 
ed into the military service of the country, 
‘to go to the front and serve in the army in 
nis stead, f 


SUBSTITUTED EXECUTOR. One appoint- 
ed to act in the place of another executor up- 
on the happening of a certain event; €. g., if 
the latter should refuse the office. 


SUBSTITUTED SERVICE. 


. In English Practice 
. Service of process made under authoriza- 


tion of the court upon some. other persen, ` 


when the person who- shòüld be served: can- 
not.be found or cannot be.réached, . 


-be substitutional or substitutionary, 
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In American Law 


Service of process upon a defendant in any 
manner, authorized by statute, other than 
personal service within the jurisdiction; as 
by publication, by mailing a copy to his last 
known address, or by personal seryice in an- 
other state. 


SUBSTITUTES. In Scotch law. The person ` 
first called or nominated in a tailzie (entail- 
ment of an estate upon a number of heirs in 
succession) is called the “institute” or “heir- 
institute ;” the rest are called “substitutes.” 


SUBSTITUTIO HAEREDIS. Lat. In Roman 
law, it was competent for a testator after in- 
stituting a heres (called the “hæres in- 
stitutus’) to substitute another (called the 
“heres substitutus”) in his place in a certain 
event. If the event upon which the substitu- 
tion was to take effect was the refusal of the 
instituted heir to accept the inheritance at 
all, then the substitution was called “vuwl- 
garis,” (or common;) but if the event was 
the death of the infant (pupilius) after ac- 
eeptance, and before attaining his majority, 
(of fourteen years if a. male, and of twelve 
years if a female,) then the substitution was 
called “pupillaris,” (or for minors.) Brown, 


SUBSTITUTION. 
In the Civil Law 


The putting one person in place of another; 
particularly, the act of a testator in naming 
a second devisee or legatee who is to take 
the bequest either on failure of the original 
devisee or legatee or after him. 


“Substitution,” with respect to wills, and in view 
of Civ. Cade, art. 1520, prohibiting substitution, is the 
putting of one person in the place of another so that 
he may, in default of ability in the former, or after 
him, have the benefit of the devise or legacy, par- 
ticularly the act of testator in naming a second 
devisee or legatee who is to take the bequest on 
failure of the original dévisee or legatee, or after 
him. In re Courtin, 144 La, 971, 81 So. 457, 459; 
Succession of Hall, 141 La. 860, 75 So. 802, 803; Suc- 
cession of Reilly, 136 La. 347, 67 So. 27, 33. 


In Scotch Law 


The enumeration or designation of the 
heirs in a settlement of property. Substitutes 
in an entail are those heirs who are appoint- 
ed in succession on failure of others. 


SUBSTITUTIONAL, SUBSTITUTIONARY. 
Where a will contains a gift of property 
to a class of persons, with a clause providing 
that on the death of a member of the class 
pefore the period of distribution his share is 
to go to his issue, (if any,) so as to substitute 
them for him, the gift to the issue is said to 
A be- 
quest to such of the children of A. as shall 
be living at the testator’s death, with a 
direction that the issue of such aò shall have 
died shall take the shares which their parents 
would. have taken, if living at the testator’s 
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death, is an example. Sweet. See Acken v. 
Osborn, 45 N. J. Eq. 377, 17 A. 767; In re 
De Laveaga’s Estate, 119 Cal. 651, 51 P, 
1074. 


SUBSTRACTION. In French law. The 
fraudulent appropriation of auy property, but 
particularly of the goods of a decedent’s es- 
tate, 


SUBTENANT. An under-tenant; one who 
leases all or a part of the rented premises 
from the original lessee for a term less than 
that held by the latter. Forrest v. Durnell, 86 
Tex. 647, 26 S. W. 481; Elliott v. Dodson 
(Tex. Civ. App.) 297 S. W. 520, 522. 


SUBTRACTION. The offense of withholding 
or withdrawing from another man what by 
law he is entitled to. There are various de- 
scriptions of this offense, of which the prin- 
cipal are as follows: (1) Subtraction of suit 
and services, which is a species of injury 
affecting a man’s real property, and consists 
of a withdrawal of (or a neglect to perform 
or pay) the fealty, suit of court, rent, or 
services reserved by the lessor of the land. 
(2) Subtraction of tithes is the withholding 
from the parson or vicar the tithes to which 
he is entitled, and this is cognizable in the 
ecclesiastical courts. (8) Subtraction of con- 
jugal rights is the withdrawing or withhold- 
ing by a husband or wife of those rights and 
privileges which the law allows to either 
party. (4) Subtraction of legacies is the with- 
holding or detaining of legacies by an execu- 
tor. (5) Subtraction of church rates, in Eng- 
lish law, consists in the refusal to pay the 
amount of rate at which any individual 
parishioner has been assessed for the neces- 
sary repairs of the parish church. Brown. 


SUBTRACTION OF CONJUGAL RIGHTS. 
The act of a husband or wife living sepa- 
rately from the other without a lawful 


cause. 3 Bl. Comm. 94. 
SUBURBANI. Lat. In old English law. 
Husbandmen. 


SUBVASSORES. In old Scotch law. Base 
holders; inferior holders; they who held 
their lands of knights. Skene. 


SUCCESSIO. Lat. In the civil law. A com- 
ing in place of another, on his decease; a 
coming into the estate which a deceased 
person had at the time of his death. This 
was either by virtue of an express appoint- 
ment of the deceased person by his will, (er 
testamento,) or by the general appointment 
of law in case of intestacy, (ab intestato.) 
Inst. 2, 9, 7; Heinece. Elem. lib. 2, tit. 10, 


SUCCESSION. 
In the Civil Law and in Louisiana 


The fact of the transmission of the 
rights, estate, obligations, and charges of a 
deceased person to his heir or heirs, 


. berg, 148 La. 1030, 88 So. 297, 299. 


SUCCESSION 


“The right by which the heir can take pos: 

session of the decedent’s estate. The right 
of the heir to step into the place of the de- 
ceased, with respect to the possession, con- 
trol, enjoyment, administration, and settle- 
ment of all the latter’s property, rights, obli- 
gations, charges, ete. 

The estate of a deceased person, com- 
prising all kinds of property owned or claim- 
ed by him, as well as his debts and obliga- 
tions, and considered as a legal entity (ac- 
cording to the notion of the Roman law) for 
certain purposes, such as collecting assets 
and paying debts. See Davenport v. Adler, 52 
La. Ann. 268, 26 So. 886; Succession of Blum- 
In other 
jurisdictions succession is defined as the de- 
volution of title from a deceased ancestor 
to his immediate heir. In re Bradley’s Es- 
tate, 185 Wis. 393, 201 N. W. 978, 976, 38 A. 
L. R. 1; Adams v. Akerlund, 168 Ill. 632, 
48 N. E. 454; Quarles v. Clayton, 87 Tenn. 
308, 10 S. W. 505, 3 L. R. A. 170; State ~. 
Payne, 129 Mo, 468, 31 S. W. 797, 33 L. BR. A 
576; Blake v. McCartney, 3 Fed. Cas. 596; 
In re Headen’s Estate, 52 Cal. 298, 


Succession is the transmission of the rights and 
obligations of the deceased to the heirs. 

Succession signifies also the estates, rights, and 
charges which a person leaves after his death, 
whether the property exceeds the charges or the 
charges exceed the property, or whether he has only 
left charges without any property. 

The succession not only includes the rights and 
obligations of the deceased as they exist at the 
time of his death, but all that has accrued thereto 
since the opening of the succession, as also the new 
charges to which it becomes subject. 

Finally, succession signifies also that right by 
which the heir can take possession of the estate of 
the deceased, such as it may be, Civ. Code La, 
arts. 871-874. 

Succession is the coming in of another to take 
the property of one who dies without disposing of it 
by will. Civ. Code Dak. § 776 (Comp. Laws N, D. 
1913, § 5741; Rev. Code S, D. 1919, § 699). 


in Common Law 


The right by which one set of men may, by 
succeeding another set, acquire a property in 
all the goods, movables, and other chattels 
of a corporation. 2 Bl. Comm. 480. The pow- 
er of perpetual succession is one of the 
peculiar properties of a corporation. 2 Kent, 
Comm, 267, See Perpetual. 


In General 


—Artificial succession. That attribute of a 
corporation by which, in contemplation of 
law, the company itself remains always the 
same though its constitueut members or 
stockholders may change from time to time. 
See Thomas v. Dakin, 22 Wend. (N. Y.) 100. 


—Hereditary succession. Descent or tithe, by 
descent at common law ; the title whereby a 
man on the death of his ancestor acquires his 
estate by right of representation as his heir 


SUCCESSION 


at law. See In re Donahue’s Estate, 36 Cal. 
332; Barclay v. Cameron, 25 Tex. 241. 


—Intestate succession. The succession of an 
heir at law to the property and estate of his 
ancestor when the latter has died intestate, 
or leaving a will which has been annulled or 
set aside. Civ, Code La. art. 1096. 


-Irregular succession. That which is estab- 
lished by law in favor of certain persons, or 
of the state, in default of heirs, either legal 
or instituted by testament. Civ. Code La. art. 
878. 


—Legal succession. That which the law es- 
tablishes in favor of the nearest relation of a 
deceased person. 


—Natural succession. Succession taking place 
between natural persons, for example, in 
descent on the death of an ancestor. Thomas 
v. Dakin, 22 Wend. (N. Y.) 100. 


—Succession duty. In English law. A duty, 
(varying from one to ten per cent.,) payable 
under the statute 16 & 17 Vict. ce. 51, in re- 
spect chiefly of real estate and leaseholds, 
but generally in respect of all property (not 
already chargeable with legacy duty) . de- 
volving upon any one in consequence of any 
death. Brown. 


—Succession tax. A tax imposed upon the 
privilege of receiving property from a de- 
cedent by devise or inheritance. See Scholey 
v. Rew, 23 Wall. 346, 23 L. Ed. 99; State v. 
Switzler, 143 Mo. 287, 45 8. W. 245, 40 L. R. 
A. 280, 65 Am. St. Rep. 653; Peters v. Lynch- 
burg, 76 Va. 929; Wonderly v. Tax Commis- 
sion of Ohio, 112 Ohio St. 233, 147 N. E. 509, 
512; Shepard v. State, 184 Wis. 88, 197 N. 
W. 344, 345; Bankers’ Trust Co. v. State, 96 
Conn. 361, 114 A. 104, 106. “Succession” as 
subject of taxation includes or may, by the 
Legislature, lawfully be described to include, 
as an essential element, the entering into pos- 
session and enjoyment of property by the 
beneficiary. Saltonstall v. Treasurer and Re- 
ceiver General, 256 Mass. 519, 153 N. E. 4, 6. 


—Testamentary succession. In the civil law, 
that which results from the institution of an 
heir in a testament executed in the form 
prescribed by law. Civ. Code La.’ art. 876. 


—Vacant succession. A succession ig called 

“vacant” when no one claims it, or when all 

the heirs are unknown, or when all the known 

heirs to it have renounced it. Civ. Code La. 

art. 1095. Simmons v. Saul, 1388 U. S. 439, 
1 S. Ct. 369, 34 L. Ed. 1054. 


SUCCESSO R. One who succeeds to the rights 
or the place of another; particularly, the 
person or persons who constitute a corpora- 
tion after the death or removal of those who 
preceded them as corporators. 

One who has been appointed or elected ta 
hold an office after the term of. the present 
ineumbent, 
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Singular Successor 


A term borrowed from the civil law, denot- 
ing a person who succeeds to the rights of a 
former owner in a single article of property, 
(as by purchase,) as distinguished from a 
universal successor, who succeeds to all the 
rights and powers of a former owner, as in 
the case of a bankrupt or intestate estate. 


Succurritur minori; facilis est lapsus juventu- 
tis. A minor is [to be] aided; a mistake of 
youth is easy, [youth is liable to err.] Jenk. 
Cent. p. 47, case 89. 


SUCH. Alike, similar, of that kind, of the 
like kind; “such” represents the object as 
already particularized in terms which are 
not mentioned, and is a descriptive and rela- 
tive word, referring to the last antecedent. 
Strawberry Hill Land Corporation v. Star- 
buck, 124 Va. 71, 97 S. E. 362, 366. See also 
Integrity Mut. Ins. Co. v. Boys, 293 Ill. 307, 
127 N. E. 748, 751; U. S. v. Johnson Co., 9 Ct. 
Cust. App. 258, 268; People ex rel. Keliy v. 
Public Service Commission, 157 N. Y. S. 
708, 705, 171 App. Div. 810. 


SUCKEN, SUCHEN. In Scotch law. The 
whole lands astricted to a mill; that is, the 
lands of which the tenants are obliged to send 
their grain to that mill. Bell. 


SUDDEN AFFRAY. A difficulty or fight sud- 
denly resulting from the mutual agreement 
of two or more parties: Cavanaugh v. Com- 
monwealth, 172 Ky. 799, 180 S$. W. 123, 126. 


SUDDEN OR VIOLENT INJURY. Injury 
occurring unexpectedly and not naturally or 
in the ordinary course òf events. State v. 
District Court of St. Louis County, 138 Minn. 
131, 164 N. W. 585, L. R. A. 1918C, 116. 


SUDDEN HEAT OF PASSION. In the coia- 
mon-law definition of manslaughter, this 
phrase means an access of rage or anger, sud- 
denly arising from a contemporary provoca- 
tion. It means that the provocation must 
arise at the time of the killing, and that the 
passion is not the result of a former provoca- 
tion, and the act must be directly caused by 
the passion arising out of the provocation at 
the time of the homicide. Stell v. State (Tex. 
Cr. App.) 58 S. W. 75. And see Farrar v. 
State, 29 Tex. App. 250, 15 S. W. 719; Violett 
v. Comm. (Ky.) 72 8. W. 1; State v. Cheat- 
wood, 2 Hill, Law (S. C.) 462. 


SUDDER. In Hindu law. The best; the 
fore-court of a house; the chief seat of gov- 
ernment, contradistinguished from ‘“mofus- 
sil,” or interior of the country; the presiden- . 
ey. Wharton. 


SUE. To prosecute by law; to commence 
legal proceedings against a party.. It is ap- 
plied almost exclusively to the institution 
and prosecution of a civil action. See Chal- 
lenor vy. Niles, 78 IH. 78;. Murphy v. Cochran, 
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1 Hill (N. Y.) 342; - Kuklence v.. Vocht, 4 Pa. 
Co, Ct. R. 872; U. S. v. Moore (C. C.) 11 F. 
251. 


SUE OUT. To obtain by application; to peti- 
tion for and take out. Properly the term is 
applied only to the obtaining -and issuing of 
such process as is only accorded upon an ap- 
plication first made; but conventionally it is 
also used of the taking out of process which 
issues of course. The term is occasionally 
used of instruments other than writs. Thus, 
we speak of “suing out” a pardon. See South 
Missouri Lumber Co. v. Wright, 114 Mo. 326, 
21 S. W. 811; Kelley v. Vincent, 8 Ohio St. 
420; U. S. v. American Lumber Co., 85 F. 
830, 29 C. C. A. 431. 


SUERTE. In Spanish law. A small lot of 
ground. Particularly, such a lot within the 
limits of a city or town used for cultivation 
or planting as a garden, vineyard or orchard. 
Building lots in towns and cities are called 
“solares.” Hart v. Burnett, 15 Cal. 554. 


SUFFER. To suffer an act to be done or 
a condition to exist is to permit or con- 
sent to it; to approve of it, and not to 
hinder it. It implies knowledge, a willing- 
ness of the mind and responsible control or 
ability to prevent. See In re Rome Planing 
Mill (C. C.) 96 F. 815; Wilson v. Nelson, 183 
. U. 8. 191, 22 §. Ct. 74, 46 L. Ed. 147; Sel- 
leck v. Selleck, 19 Conn. 505; Gregory v. U. 
S., 10 Fed. Cas. 1197; In re Thomas (D, C.) 
103 F. 274; Block v. Citizens Trust & Sav- 
ings Bank, 57 Cal. App. 518, 207 P. 510, 513; 
Clover Creamery Co. v. Kanode, 142 Va. 542, 
129 S. E. 222, 223; Allison v. Commonwealth, 
221 Ky. 205, 298 S. W. 680. 


SUFFERANCE. Toleration; negative per- 
mission by not forbidding; passive consent ; 
license implied from the omission or neglect 
to enforce an adverse right. See People on 
Inf. of Price v. Sheffield Farms-Slawson- 
Decker Co., 225 N. YX. 25, 121 N. E. 474, 
476. 


SUFFERANCE WHARVES. In English law. 
Wharves in which goods may be landed be- 
fore any duty is paid. They are appointed 
for the purpose by the commissioners of the 
customs. 2 Steph. Comm. 500, note. 


SUFFERENTIA PACIS. Lat. 
sufferance of peace or truce, 


A grant or 


SUFFERING A RECOVERY. A recovery 
was effected by the party wishing to con- 
vey the land suffering a fictitious action. to 
be “brought against him by the party to 
whom the land was to be conveyed, (the de- 
mandant,) and allowing the demandant to 
recover a judgment against him for the land 
in question. The vendor, or conveying par- 
ty, in thus assisting or permitting the de- 
‘mandant so to recover a judgment against 


SUGGESTIO FALSI 


him, was thence technically said to “suffer 
a recovery.” Brown.. . 


SUFFICIENT. “Adequate,” “enough,” “as 
much as may be necessary,” equal or fit for 
end proposed. Brittain y. Industrial Commis- 
sion of Ohio, 95 Ohio St. 391, 115 N. E. 110; 
State v. Holter, 32.8. D. 48, 142 N. W. 657, 
663, 46 L. R. A. (N. S.) 376, Ann. Cas. 19164, 
193; Galveston, H. & 8. A. Ry. Co. v. Enderle 
(Tex. Civ. App.) 170 8. W. 276, 277. 

As to sufficient “Consideration” and “Hvi- 
dence,” see those titles, 


SUFFRAGAN. Bishops who in former times 
were appointed to supply the place of others 
during their absence on embassies or other 
business were so termed, They were conse- 
erated as other bishops were, and were an- 
ciently called “chorepiscopi,” or “bishops of 
the county,” in contradistinction to the regu- 
lar bishops of the city or see. The practice 
of creating suffragan. pishops, after having 
long been discontinued, was recently revived ; 
and such bishops are now permanently “as- 
sistant” to the bishops. Brown, 


A suffragan is a titular bishop ordained to aid 
and assist the bishop of the diocese in his spiritual 
function; or one who supplieth the place instead of 
the bishop, by whose suffrage ecclesiastical causes 
or matters committed to him are to be adjudged, 
acted on, or determined. Some writers call these 
suffragans by the name of ‘‘subsidiary bishops.” 
Tomlins. 


SUFFRAGE. A vote; the act of voting; the 
right or privilege of casting a vote at public 
elections. Tle last is the meaning of the term 
in such phrases as “the extension of the suf- 
frage,” “universal suffrage,” ete. See Spitzer 
vy. Fulton, 33 Misc. 257, 68 N. Y. S. 660; Co 
field v. Farrell, 88 OKL. 608, 134 P. 407, 409. 

Participation in the suffrage is not of right, 
but is granted by the state on a consideration 
of what is most for the interest of the state; 
Cooley, Coust., 2d Ed. 752; Spencer v. Board 
of Registration, 8 D. C. 169, 29 Am. Rep. 582; 
U. S. v. Anthony, 11 Blatchf, 200, Fed. Cas: 
No. 14,459. The grant of suffrage makes it 
a legal right until it is recalled, and it is pro- 
tected by the law as property is. 


SUFFRAGIUM. Lat. In Roman law. A 
vote; the right of voting in the assemblies of 
the people. . 

Aid or influence used or promised to obtain 
some honor or office; the purchase of office. 
Cod. 4, 3. 


SUGGEST. To introduce indirectly to the 
thought; to propose with diffidence or modes- 
ty; to hint; to intimate. Sims v. Ratcliff, 
62 Ind. App. 184, 110 N. E. 122, 123. 


SUGGESTIO FALSI. Lat. Suggestion or 
representation of that which is false; false 
representation. To recite in a deed that a 
will was duly executed, when it was not, is 
suggestio falst; and to conceal from the heir 
that the will was not duly executed is suppres- 


SUGGESTION 


sio veri. 1 P. Wms. 240, and see Turney v. 
Avery, 92 N. J. Eq. 478, 113 A. 710. 


SUGGESTION. In practice. A statement, 
formally entered on the record, of some fact 
or circumstance which will materially affect 
the further proceedings in the cause, or which 
is necessary to be brought to the knowledge 
of the court in order to its right disposition of 
the action, but which, for some reason, can- 
not be pleaded. Thus, if one of the parties 
dies after issue and before trial, his death 
may be suggested on the record. C. J. Huebel 
Co. v. Mackinnon, 186 Mich. 617, 152 N. W. 
1098, 1100. 


SUGGESTIVE INTERROGATION. A phrase 
used by some writers to signify “leading ques- 
tion.” 2 Benth. Jud. Ev. b. 3, c. 3. It is used 
in the French law. 


SUI GENERIS. Lat. Of its own kind or 
class; 4. e„ the only one of its own kind; 
peculiar. 


sul H/EREDES. Lat. In the civil law. 
Qne’s own heirs; proper heirs. Inst. 2, 19, 2. 


SUI JURIS. Lat. Of his own right; possess- 
ing full social and civil rights; ‘not under any 
legal disability, or the power of another, or 
guardianship. 

‘Having capacity to manage one’s own af- 
fairs; not under legal disability to act for 
one’s self. Story, Ag. § 2. 


SUICIDE. Self-destruction; the deliberate 
termination of one’s existence, while in the 
possession and enjoyment of his mental facul- 
ties. See Insurance Co. v. Moore, 34 Mich. 
41; Weber v. Supreme Tent, 172 N. Y. 490, 
65 N. E. 258, 92 Am. St. Rep. 753; Clift v. 
Schwabe, 3 C. B. 458; Knights Templars, ete., 
Indemnity Co. v. Jarman, 187 U. S. 197, 23 8. 
Ct. 108, 47 L. Ed. 139; Breasted v. Farmers’ 
L. & T. Co, 8 N. Y. 299, 59 Am. Dec. 482; 
Daniels v. Railroad Co., 183 Mass. 393, 67 N. 
E. 424, 62 L. R. A. 751. 

The term “suicide,” as used in insurance 
policies, has been held to mean death by one’s 
own hand, irrespective of mental condition. 
Travelers’ Protective Ass’n of America v. 
Smith, 183 Ind. 59, 107 N. E. 288, 291, Ann. 
Cas, 1917E, 1088; Great Southern Life Ins. 
Co. v. Campbell, 148 Miss. 178, 114 So. 262, 
263, 56 A. L. R. 681. But other cases hold that 
intent. is essential. Benard v. Protected Home 
Circle, 161 App. Div. 59, 146 N. Y. 8. 232, 233; 
New York Life Ins. Co, v. Pater (C, C. A.) 17 
F.(2d) 963, 964. 


SUICIDE, SANE GR INSANE. An exemption 
from liability for death by “suicide, sane or 
insane,” in a life policy includes self-destruc- 
tion irrespective of the assured’s mental con- 
dition at the time of the act. United States 
Fidelity & Guaranty Co. v. Blum (C. C. A.) 258 
F. 897, 899. See also Power v. Modern Broth- 
erhood of America, 98 Kan, 487, 158 P. 870, 
872. . - f ' 
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SUING AND LABORING CLAUSE is a clause 
in an English policy of marine insurance, gen- 


-erally in the following form: “In case of any 


loss or misfortune, it shall be lawful for the 
assured, their factors, servants and assigns, to 
sue, labor, and travel for, in, and about the 
defense, safeguard, and recovery of the” prop- 
erty insured, “without prejudice to this in- 
surance; to the charges whereof we, the as- 
surers, will contribute.” The object of the 
clause is to encourage the assured to exert 
themselves in preserving the property from 
loss. Sweet. 


SUIT. 
In Old English Law 

The witnesses or followers of the plaintiff. 
3 BL Comm, 295. See Secta.’ 

Old bocks mention the word in many con- 
nections which are now disused,—at least, 
in the United States. Thus, “suit” was used 
of following any one, or in the sense. of pur- 
suit; as in the phrase “making fresh suit.” 
It was also used of a petition to the king or 
lord. “Suit of court” was the attendance 
which a tenant owed at the court of his lord. 
“Suit covenant” and “suit custom” seem to 
have signified a right to one’s attendance, or 
one’s obligation to attend, at the lord’s court, 
founded upcn a known covenant, or an im- 
memorial usage or practice of ancestors. 
“Suit regal’ was attendance at the sheriffs . 
tourn or leet, (his court.) “Suit of the king's- 
peace” was pursuing an  offender,—one 
charged with breach of the peace, while “suit- 
hold” was a tenure in consideration of certain 
services to the superior lord. Abbott. 


In Modern Law 


“Suit” is a generic term, of comprehensive 
signification, and applies to any proceeding by 
one person or persons against another or oth- 
ers in a court of justice in which the plaintiff 
pursues, in such court, the remedy which the 
law affords him for the redress of an injury 
or the enforcement of a right. See Kohl v. U. 
S., 91 U. 8. 375, 23 L. Ed. 449; Weston v. 
Charleston, 2 Pet. 464, T L. Ed. 481; Drake 
vy. Gilmore, 52 N. Y. 393; Philadelphia, ete., 
Iron Co. v. Chicago, 158 Ill. 9, 41 N. E. 1102; 
Cohens v. Virginia, 6 Wheat. 405, 5 L. Ed. 
257; McWilliams v. Hopkins (D. C.) 11 F.@d) 
793, 795; Barton v. Reynolds, 81 Misc. 15, 142 
N. Y. S. 895, 897. It is, however, seldom ap- 
plied to a criminal prosecution, And it is 
sometimes restricted to the designation of a 
proceeding in equity, to distinguish such pro- 
ceeding from an action at law. Patterson v. 
Standard Accident Ins, Co., 178 Mich. 288, 144 
N. W. 491, 492, 51 L. R. A. (N. S.) 588, Ann. 
Cas. 1915A, 632. For “Ancillary” suit and 
suit “In Rem” see those titles. 


In General 


—Class suits. Those in which one or more in 
a numerous class, having a common interest 
in the subject-matter, sue in behalf of them- 
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selves and all others of-the class. City of 
Dallas v. Armour & Co. (Tex. Civ. App.) 216 
S. W. 222, 224, 


—Suit against state. Suit in which relief 
against the state is sought. Louisville & N. 
R. Co. v. Bosworth (D. C.) 209 F. 380, 401. 


—Suit of a civil nature. A suit for the remedy 
of a private wrong, the test being whether the 
law is penal in the strict and primary sense, 
and whether the wrong is to the public or to 
the individual. City of Montgomery, Ala., v. 
Postal Telegraph-Cable Co. (D. C.) 218 F. 471, 
ATA. 


—Suit of court. This phrase denoted the duty 
of attending the lord’s court, and, in common 
with fealty, was one of the incidents of a feu- 
dal holding. Brown. 


—Suit of the king’s peace. The pursuing a man 
tor breach of the king’s peace by treasons, in- 
surrections, or trespasses, Cowell. 


—Suit money. An allowance, in the nature of 
temporary alimony, authorized by statute in 
some states to be made to a wife on the in- 
stitution of her suit for divorce, intended to 
cover the reasonable expenses of the suit and 
to provide her with .means for the efficient 
preparation and trial of her case. See Yost 
v. Yost, 141 Ind. 584, 41 N. E. 11. 


—Suit silver. A small sum of money paid in 
lieu of attendance at the court-baron, Cowell. 


—Suits.or proceedings at Jaw or in chancery. 
Suits instituted and carried on in substantial 
conformity with the forms and modes pre- 
scribed by the common law or by the rules in 
chancery excluding cases instituted and car- 
ried on solely in accordance with statutory 
provisions. Lavin v. Wells Bros. Co., 272 Ill. 
609, 112 N, E. 271, 272. . 


SUITABLE, Fit and appropriate for the end 
in view. U. S. v. American & Patterson, 9 Ct. 
Cust. App. 244, 245. 


SUITAS. Lat. In the civil law. The condi- 
tion or quality of a suus heres, or proper 
heir. Halifax, Civil Law, b. 2, ¢ 9, no. 11; 
Calvin, 


SUITE. Those persons who by his authority 
follow or attend an ambassador or other pub- 
lic minister, 


SUITOR. A party to a suit or action in court. 
In its ancient sense, “suitor” meant one who 
was bound to attend the county court; also 
one who formed part of the secta. 


SUITORS’ DEPOSIT ACCOUNT. Formerly 
suitors in the English court of chancery de- 
rived no income from their cash paid into 
court, unless it was invested. at their request 
and risk. Now, however, it is provided by 
the court of chancery (funds) act, 1872, that 
all money paid into court, and not required 


SUMMARY 


by the suitor to be Invested, shall be placed 
on deposit and shall bear interest at two per 
cent. per annum for the benefit of the suitor 
entitled to it. Sweet. 


SUITORS’ FEE FUND. A fund in the Eng- 
lish court of chancery into which the fees of 
suitors in that court: were paid, and out of 
which the salaries of various officers of the 
court were defrayed, Wharton. 


SUITORS’ FUND IN CHANCERY. In Eng- 
land. A fund consisting of moneys which, 
having been paid into the court of chancery, 
are placed out for the benefit and better se- 
curity of the suitors, including interest from 
the same. By St. 82 & 33 Vict. c. 91, § 4, 
the principal of this fund, amounting to over 
£2,000,000, was transferred to the commis- 
sioners for the reduction of the national debt. 
Mozley & Whitley. 


SULCUS. In old English law. A small brook 
or stream of water. Cowell. 


SULLERY. In old English law. A plow- 
land. 1 Inst. 5. 


SUM. In English law. A summary or ab- 
stract; a compendium; a collection, Several 
of the old law treatises are called “sums.” 
Lord Hale applies the term to summaries of 
Statute law. Burrill. 

_The sense in which the term is most com- 
monly used is “money”; a quantity of mon- 
ey or currency; any amount indefinitely, a 
sum of money, a small sum, or a large sum., 
U. S. v. Van Auken, 96 U. S. 368, 24 L. Ed. 
852: Donovan v. Jenkins, 52 Mont. 124, 155 
P. 972, 973. 


SUM PAYABLE. The term “sum payable” as 
used within Negotiable Instruments Law is 
the amount for which, by the terms of the in- 
strument, the maker becomes liable, and 
which he might tender and pay in full satis- 
faction of his obligation. First Nat. Bank of 
Iowa City, Iowa, v. Watson, 56 OKl. 495, 155 
P. 1152. 


SUMAGE. Toll for carriage on horseback. 
Cowell. 


Summa caritas est facere justitiam singulis, et 
omni tempore quando necesse fuerit. The 
greatest charity is to do justice to every one, 
and at any time whenever it may be neces- 
essary. 11 Coke, 70. 


Summa est lex que pro religione facit. That 
is the highest law which favors religion. 
10 Mod. 117, 119; Broom, Max. 19. 


Summa ratio est que pro religione facit. That 
consideration is strongest which determines 
in favor of religion. Co. Litt. 841a; Broom. 
Max. 19. ` 


SUMMARY, n. An abridgment; brief; com- 
pendium ; also a short application to a court 
or judge, without the formality of a full 
proceeding. Wharton. 


SUMMARY 


SUMMARY, adj. Immediate, peremptory; 
off-hand; without a jury; provisional; stat- 
utory. The term used in connection with le- 
gal proceedings. means a short, concise, and 
immediate proceeding, Phil Hollenbach Co. 
v. Hollenbach, 181 Ky. 262, 204 S. W. 152, 
161, 13 A. L. R. 524; Vance v. Noel, 148 La. 
477, T8 So. 741, 742; and trial of a “summary” 
character is a trial without a jury. State v. 
King, 187 Tenn. 17, 191 S, W. 352, 354; City 
of St. Paul v. Robinson, 129 Minn. 383, 152 
N. W. 777, Ann. Cas. 19165, 845. 


—Summary actions. In Scotch law. Those 
which are brought into court not by sum- 
mons, but by petition, corresponding to sum- 
mary proceedings in English courts. Bell; 
Brown. 


—Summary conviction. See Conviction. 


—Summary jurisdiction. See Jurisdiction. 


—Summary procedure on bilis of exchange. 
This phrase refers to the statute 18 & 19 
Vict. c. 67, passed in 1855, for the purpose 
of facilitating the remedies on bills and notes 

‘by the prevention of frivolous or fictitious 
defenses, By this statute, a defendant in an 
action on a bill or note, brought within six 
months after it has become payable, is pro- 
hibited from defending the action without the 
leave of the court or a judge. See 2 Steph. 
Comm. 118, note; Lush. Pr. 1027. 


—Summary proceeding. See Proceeding. 


SUMMER FALLOWING. Plowing and har- 
‘rowing of grounds preparatory to cropping 
during next season. Farmers’ & Merchants’ 
Bank of Walla Walla v. Small, 181 Wash. 
197, 229 P. 531, 533. 


SUMMER-HUS SILVER. A payment to the 
lords of the wood on the Wealds of Kent, 
who used to visit those places in summer, 
when their under-tenants were bound to pre- 
pare little summer-houses for their reeep- 


tion, or else pay a composition in money. 


Cowell. 


SUMMING UP, on the trial of an action by 
a jury, is a recapitulation of the evidence 
adduced, in order to draw. the attention of 
the jury to the salient points. The counsel 
for each party has the right of summing up 
his evidence, if he has adduced any, and the, 
judge sometimes sums up the whole in his 
charge to the jury. Smith, Act. 157. And 
see State v. Hzzard, 40 S. C. 312, 18 S. E. 
1025. 


SUMMON. In practice. To serve a sum- 
mons; to cite a defendant to appear in court 
to answer a suit which has been begun 
against him; to notify the defendant that an 
action has been instituted against him, and 
that he is required to answer to. it at a time 
and place named, ` . 


1678 


SUMMONEAS. L. Lat. In old practice. A 
writ of summons; a writ by which a party 
was summoned to appear in court. 


SUMMONERS. Petty officers, who cite and 
warn persous to appear in any court. Fleta, 
lib, 9. 


SUMMONITIO. L. Lat. In old English 
practice. A summoning or summons; a writ 
by which a party was summoned to appear 
in court, of which there were various kinds. 
Spelman. 


Summonitiones aut citationes nulle ficeant fieri 
intra palatium regis. 3 Inst, 141. Let no 
summonses or citations be served within the 
King’s palace, 


SUMMONITORES SCACCARH. Officers who 
assisted in collecting the revenues by citing 
the defaulters therein into the court of ex- 
chequer. 


SUMMONS. 
In Practice 


A writ, directed to the sheriff or other 
proper officer, requiring him to notify the 
person named that an action has been com- 
menced against him in the court whence the 
writ issues, and that he is required to ap- 
pear, on a day named, and answer the com- 
plaint in such action. See Whitney v. Black- 
burn, 17 Or. 564, 21 P. 874, 11 Am. St. Rep. 
857; Horton v. Railway Co., 26 Mo. App. 358, 

Under code „procedure a summons is not 
process, but is a notice to defendant that an 
action against him has been commenced and 
that judgment will be taken against him if 
he fails to answer the complaint. Flanary 
v. Kusha, 143 Minn. 308, 173 N. W. 652; 
Hammond-Chandler Lumber Co. v. Industrial 
Commission of Wisconsin, 163 Wis. 596, 158 
N. W. 292, 294; Hooper v. Hooper, 67 Or. 
187, 135 P. 205. ` 

Civil actions in the courts of record of this 
state shall be commenced by the service of a 
summons. Code N. Y. § 127 (Civil Practice 
Act, § 218). 

In Scotch Law 


A writ passing under the royal signet, 
signed by a writer to the signet, and con- 
taining the grounds and conclusions of the 
action, with the warrant for citing the de- 
fender. This writ corresponds to the writ of 
summons in English procedure. Bell; Paters. 
Comp. 


SUMMONS AND ORDER. In English prac- 
tice. The summons is the application to a 
common-law judge at chambers in reference 
to a pending action, and upon it the judge 
or master makes the order. Mozley & Whit- 
ley. , 


SUMMONS AND SEVERANCE. The proper 
name of. what is distinguished in the books 
by the name of. “summons. and severance” 
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ig “severance ;” for the summons is only a. 
process which must, In certain cases, issue be- 
fore judgment of severance can be given; 
while severance is a judgment by which one 
or more of parties joined in action is enabled 
to proceed without the other or others. 
Jacob. 


SUMMUM JUS. Lat. Strict right; extreme 
right. The extremity or rigor of the law. 
See “Apex Juris.” 


Summum jus, summa injuria; summa lex, 
summa crux. Extreme law (rigor of law) is 
the greatest injury; strict law i9 great pun- 
ishment. Hob. 125. That is, insistence upon 
the full measure of a man’s strict legal rights 
may work the greatest injury to others, un- 
less equity can aid. 


SUMNER. See Sompnour. 


SUMPTUARY LAWS. Laws made for the 
purpose of restraining luxury or extrava- 
gance, particularly against inordinate expen- 
ditures in the matter of apparel, food, furni- 
ture, ete. 


SUNDAY. The first day of the week is des- 
ignated by this name; also as the “Lord’s 
Day,” and as the “Sabbath.” State v. Reade, 
98 N. J. Law, 596, 121 A. 288, 289. 

For Work of Necessity see “Necessity.” 


SUNDRY. Separate, divers, or various. 
Hammond v. State, 173 Ark. 674, 293 S. W. 
714, 717. i 


SUNSTROKE. An inflammatory disease of 
the brain, brought on by exposure to the too 
intense heat of the sun’s rays, or to over- 
heated air. Gallagher v. Fidelity & Casualty 
Co. of New York, 163 App. Div. 556, 148 N. 
Y. S. 1016, 1017; Mather v. London Guaran- 
tee & Accident Co., 125 Minn. 186, 145 N. W. 
963; Continental Casualty Co. v. Clark, 70 
OKl. 187, 173 P. 458, L. R. A. 1918F, 1007. 


SUO NOMINE. Lat. 
SUO PERICULO. Lat. 


In his own name. 


At his own peril or 


risk. 

SUPELLEX. Lat. In Roman law. House- 
bold furniture. Dig. 33, 10. 

SUPER. Lat. Upon; above; over. 


SUPER ALTUM MARE. On the high sea. 
Hob. 212; 2 Ld. Raym. 1453. 


Super fidem chartarum, mortuis testibus, erit 
ad patriam de necessitate recurrendum. Co. 
Litt. 6. The truth of charters is necessarily 
to be referred to a jury, when the witnesses 
are dead. 


SUPER-JURARE. Over-swearing. A term 
anciently used when a criminal endeavored 
to excuse himself by his own oath or the oath 
of one or two witnesses, and the crime object- 
ed against him was so plain and notorious 


SUPERFLUOUS LANDS 


that he was convicted on the oaths of many 
more witnesses, Wharton. 


SUPER PR/EROGATIVA REGIS. A writ 
which formerly lay against the king’s ten- 
ant’s widow for marrying without the royal 
license. - Fitzh. Nat. Brev. 174. 


SUPER STATUTO. A writ, upon the statute 
1 Edw. IIL c. 12, that lay against the king’s 
tenant holding in chief, who aliened the 
king’s land without his license. 


SUPER STATUTO DE ARTICULIS CLERI. 
A writ which. lay against a sheriff or other 
officer who distrained in the king’s highway, 
or on lands anciently belonging to the church.: 


SUPER STATUTO FACTO POUR SENE- 
SCHAL ET MARSHAL DE ROY, ETC. A 
writ which lay against a steward or mar- 
shal fer holding plea in his court, or for tres- 
pass or contracts not made or arising within 
the king's household. Wharton. 


SUPER STATUTO VERSUS SERVANTES 
ET LABORATORES. A writ which lay 
against him who kept any servants who had 
left the service of another contrary to law. 


SUPER VISUM CORPORIS. Upon view of 
the body. When an inquest is held over a 
bedy found dead, it must be super visum cor- 
poris. 


SUPERARE RATIONES. In old Scotch law. 
To have a balance of account due to one; to 
have one’s expenses exceed the receipts. 


SUPERCARGO. In maritime law. A person 
specially employed by the owner of a cargo to 
take charge of and sell to the best advantage 
merchandise which has been shipped, and to 
purchase returning cargoes and to receive 
freight, as he may be authorized. 


SUPERFICIARIUS. Lat. In the civil law. 
He who hag built upon the soil of another, 
which he has hired for a number of years or 
forever, yielding a yearly rent. Dig. 43, 18, 
1. In other words, a tenant on ground-rent. 


SUPERFICIES. Lat. In the civillaw. The 
alienation by the owner of the surface of the 
soil of all rights necessary for building on 
the surface, a yearly rent being generally 
reserved; also a building or erection. San- 
dars’ Just. Inst. (6th Ed.) 133. 


Superficies solo cedit. Whatever is attached 
to the land forms part of it. Gaius 2, 73. 


Superflua non nocent. Superfluities do not 
prejudice. Jenk. Cent. 184. Surplusage does 
not vitiate. 


SUPERFLUOUS LANDS, in English law, are 
lands acquired by a railway company under . 
its statutory powers, and not required for 
the purposes of its undertaking. The comp- 
pany is bound within a certain time to sell 


SUPERFETATION 


such lands, and, if it does not, they vest in 
and become the property of the owners of 
the adjoining lands. Sweet. 


SUPERFCETATION. In medical jurispru- 
dence. The conception of a second embryo 
during the gestation of the first, or the con- 
cepticn of a child by a woman already preg- 
nant with another, during the time of such 
pregnancy. 


SUPERINDUCTIO. Lat. In the civil law. 
A species of obliteration. Dig. 28, 4, 1, 1. 


SUPERINSTITUTION, The institution of 
one in an office to which another has been 
previously instituted; as where A, is admit- 
ted and instituted to a benefice upon one title, 
and B. is admitted and instituted on the title 
or presentment of another. 2 Cro. Eliz. 463. 

A church being full by institution, if a sec- 
ond institution is granted to the same church 
this is a superinstitution. Wharton. 


SUPERINTEND. To have charge and direc- 
tion of; to direet the course and oversee the 
details; to regulate with authority; to man- 
age; to oversee with the power of direction; 
to take care of with authority. Burrell Bn- 
gineering & Construction Co. v; Grisier, 111 
Tex. 477, 240 N. W. 899, 900; Booth v. State, 
179 Ind. 405, 100 N. E. 563, 565, L. R. A. 
1915B, 420, Ann. Cas. 1915D, 987; State v. 
First State Bank of Jud, 52 N. D. 231, 202 N. 
W. 391, 402. : 


SUPERINTENDENT. One who superintends 
or has the oversight and charge of some- 
thing with the power of direction; a man- 
ager. Indiana Fibre Products Co. v. Cyclone 
Mfg. Co., 81 Ind. App. 682, 143 N. E. 169, 171. 


SUPERINTENDENT REGISTRAR. In Eng- 
lish law. An officer who superintends the 
registers of births, deaths, and marriages. 
There is one in every poor-law union in Eng- 
land and Wales. 


SUPERIOR, n. One who has a right to com- 
mand; one who holds a superior rank, 


SUPERIOR, edj. Higher; more elevated in 
rank or office. Possessing larger power. En- 
titled to command, influence, or control over 
another, 

In estates, some are superior to cthers. An 
estate entitled to a servitude or easement over 
another estate is called the “superior” or 
“dominant,” and the other, the “inferior” or 
“servient,” estate. 1 Bouv. Inst. no. 1612. 

In the feudal law, until the statute quia 
emptores precluded sSubinfeudations, (g. v.,) 
the tenant who granted part of his estate to 
be held of and from himself as lord was called 

a “superior.” 


—Superior and vassal. In Scotch law. A 
feudal relaticn corresponding with the Eng- 
lish “lord and tenant.” Bell. 
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—Superior courts. In English law. The 
courts of the highest and most extensive ju- 
risdiction, viz., the court of chancery and the 
three courts of common law, & e., the queen’s 
bench, the common pleas, and the exchequer, 
which sit at Westminster, were commonly 
thus denominated. But these courts are now 
united in the supreme court of judicature. In 
American law. Courts of general or exten- 
sive jurisdiction, as distinguished from the 
infericr courts. As the oficial style of a 
tribunal, the term “superior court” bears a 
different meaning in different states. In 
scime it is a court of intermediate jurisdiction - 
between the trial courts and the chief appel- 
late court; elsewhere it is the designation of 
the ordinary nisi prius courts; in Delaware 
it is the court of last resort. 


—Superior fellow servant. A term introduced 
into the law of negligence, and meaning one 
higher in authority than another, and whose 
commands and directions his inferiors are 
bound to respect and obey, though engaged 
at the same manual work. Illinois Cent. R. 
Co. v. Coleman, 22 Ky. Law Rep. 878, 59 8. 
W. 14; Knutter v. Telephone €o., 67 N. J. 
Law, 646, 52 A. 565, 58 L. R. A. 808. 


—Superior ferce. In the law of bailments and 
of negligence, an uncontrollable and irresisti- 
ble force, of human agency, producing results 
which the person in question could not avoid; 
equivalent to the Latin phrase “vis major.” 
See Vis. f 


SUPERIORITY. In Scotch law. The domin- 
ium directum of lands, without the proñt. 
1 Forb. Inst. pt. 2, p. 97. 


SUPERNUMERARII. Lat. In Roman law. 
Advocates who were not registered or en- 
rolled and did not belong to the college of 
advocates. They were not attached to any 
lecal jurisdiction. See Statuti. 


SUPERONERATIO. Lat. Surcharging a 
common; $. €., putting in beasts of a num- 
ber or kind other than the right of common 
allows. 


—Superoneratione pasture. A judicial writ 
that lay against him who was ‘impleaded in 
the county court for the surcharge of a com- 
mon with his cattle, in a case where he was 
formerly impleaded for it in the same court, 
and the cause was removed into one of the 
superior courts. 


SUPERPLUSAGIUM. 
Overplus; surplus; 
Eract. fol. 301; 


In old Engilish law. 
residue or balance. 
Spelman, 


SUPERSEDE. To make void, inefficacious, 
or useless by superior power, or by coming in 
place of; to set aside, render unnecessary, 
suspend, or stay. Taylor v. New York Tele 
phone Co., 97 Misc. 160, 160 N. Y. 8. 865; 
Chicago, R. I. & P. Ry. Co. v. Holliday, 46 
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Okl. 536, 145 P. 786, 793; Dick v. King, 73 
Mont. 456, 236 P. 1093, 1095. 


Thus, it is.said that the proceedings of outlawry 
may be superseded by the entry of appearance be- 
fore the return of the exigent, or that the court 
would supersede a fiat in bankruptcy, if found to 
have been improperly issued. Brown. 


SUPERSEDEAS. In Practice. The name of 
a writ containing a command to stay the 
proceedings at law. 

An auxiliary process issued by an appel- 
late court, designed to supersede the enforce- 
ment of the judgment of the court below 
pending review thercof. Williams v. Bruffy, 
102 U. S. 249, 26 L. Ed. 135; Belzoni Land 
Co. v. Robertson, 125 Miss. 338, 87 So. 669, 
671; Seaboard Air-Line Ry. Co. v. Horton, 
176 N. C. 115, 96 S. E. 954, 956; Stabler v. 
Porter, 72 Mont. 62, 232 P. 187, 188. 

Originally it was a writ directed to an of- 
ficer, commanding him to desist from enforc- 
ing the execution of another writ which he 
was about to execute, or which might come in 
his hands. In modern times the term is of- 
ten used syncnymously with a “stay of pro- 
ceedings,” and is employed to designate the 
effect of an act or proceeding which of itself 
suspends the enforcement of a judgment; 
Dulin y. Coal Co., 98 Cal. 306, 33 P. 123. 


The only function of the writ of supersedeas is 
to restrain proceedings upon the judgment from 
which the appeal] has been taken. Lickley v. Board 
of Education of Los Angeles County, 62 Cal. App. 
527, 217 P. 133, 134. 


SUPERSTITIOUS USE. In English law. 
When lands, tenements, rents, goods, or chat- 
tels are given, secured, or appointed for and 
towards the maintenance of a priest or chap- 
lain to say mass, for the maintenance of a 
priest or other man to pray for the soul of 
any dead man in such a church or elsewhere, 
to have and maintain perpetual obits, lamps, 
torches, etc., to be used at certain times to 
help to save the sculs of men out of purga- 
tory,—in such. cases the king, by force of 
seyeral statutes, is authorized to direct and 
appoint all such uses to such purposes as are 
truly charitable. Bac. Abr. “Charitable Us- 
es.” The doctrine has no recoguition in this 
country; Appeal of Seibert, 18 Wkly. Notes 
Cas. (Pa.) 276; and a bequest to support a 
Catholic priest, and perhaps other uses void 
in England, would not be considered as super- 
stitzous uses. See Methodist Church v. Rem- 
ington, 1 Watts (Pa.) 225, 26 Am. Dec. 61; 
Harrison v. Brophy, 59 Kan, 1, 51 P. 883, 40 
L. R. A. 721. 


SUPERVENING CAUSE. A new effective 
cause which, operating independently of any- 
thing else, becomes proximate cause of ac- 
cident. Chesapeake & O. Ry. Co. ¥. Crum, 
140 Va. 333, 125 S. E. 301, 304. 


SUPERVENING NEGLIGENCE, That situ- 
ations may com: within the doctrine of last 
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clear chance. or supervening negligence, four 
conditions must coexist, to wit: (1) That the 
injured party has already come into a posi- 
tion of peril; (2) that the injuring party then 
or thereafter becomes, or in the exercise of 
ordinary prudence ought to have become, 
aware, not only of that fact, but also that the 
party in peril either reasonably cannot es- 
eape from it or apparently will not avail him- 
self of cpportunities open to him for doing 
so; (8) that the injuring party subsequently 
has the opportunity by the exercise of reason- 
able care to save the other from harm; and 
(4) that he fails to exercise such care. Fine 
v. Connecticut Co., 92 Conn. 626, 103 A. 901, 
902. 


See Uast Clear Chance. 


SUPERVISE. To oversee; to superintend ; 
to inspect with authority. Hutchins v. City 
of Des Moines, 176 Iowa, 189, 157 N. W. 881, 
890; In re James, 97 Vt. 362, 123 A. 385, 387. 


SUPERVISOR. A surveyor or overseer; a 
highway officer. Also, in some states, the 
chief officer of a town; one of a board of 
county officers. 

In a broad sense, one having authority 
over others, to superintend and direct. Caf- 
ferty v. Southern Tier Pub. Co., 226 N. Y. 87, 
123 N. E. 76, TT. 


SUPERVISORS OF ELECTION. Persons ap- 
pointed and commissioned by the United 
States circuit judges to supervise the regis- 
tration of voters and the holding of elections 
for representatives in congress under Rey. St. 
§§ 2011-2081; repealed by the act of Feb. $ 
1894 (28 Stat. 36). ` 


SUPERVISORY CONTROL. Control exer- 
cised hy courts to compel inferior tribunals to 
act within their jurisdiction, to prohibit. them 
from acting outside their jurisdiction, and 
to reverse their extrajurisdictional acts. 
State v. Superior Court of Dane County, 170 
Wis. 385, 175 N. W. 927, 928. 


SUPPLEMENT, LETTERS OF. In Scotch 
practice. A process by which a party not re- 
siding within the jurisdiction of an inferior 
court may be cited to appear before it. Bell. 


SUPPLEMENTAL. “That which is added to 
a thing to complete it.” State v. Day, 189 
Ind. 248, 123 N. E. 402, 403; People ex rel. 
Astor Trust Co. v. State Tax Commission, 174 
App. Div. 320, 160 N. Y. S. 854, 858, 


SUPPLEMENTAL ACT. One designed to im- 
prove an existing statute by adding some- 
thing thereto without changing. the original 
text. Tirst State Bank of Shelby v. Bot- 
tineau County Bank, 56 Mont. 863, 185 P. 
162, 164, 8 A. L. R. 631; Edwards v. Stein, 
94 N. J. Eq. 251, 119 A. 504, 507. 


SUPPLEMENTAL AFFIDAVIT. An affida- 
vit made in addition to a previous one, in 
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order to supply some deficiency init. Callan 


v. Lukens, 89 Pa. 136. 


SUPPLEMENTAL ANSWER. One which 
was filed in chancery for the purpose of cor- 
recting, adding to, and explaining an answer 
already filed. Smith, Ch. Pr. 334. French 
v. Edwards, 9 Fed. Cas. 780; Yeatman v. Pa- 
trician, 144 Wash. 241, 257 P. 622, 624. 


SUPPLEMENTAL BILL. In equity pleading. 
A bill filed in addition to an original bill, 
in order to supply some defect in its original 
frame or structure which cannot ‘be sup- 
plied by amendment. Story, Eq. Pl. §§ 332- 
338; Bloxham v. Railroad Co., 39 Fla. 243, 
22 So. 697; Schwab v. Schwab, 93 Md. 382, 
49 A. 331, 52 L. R. A. 414; Thompson v. 
Railroad Co, (C. C.) 119 F. 634; Butler v. 
Cunningham, 1 Barb. (N. Y) 87; Bowie v. 
Minter, 2 Ala, 411; -Bartee v. Matthews, 212 
Ala. 667, 103 So. 874, 876. A supplemental 
bill in the nature of a bill of review cannot 
be entertained unless new facts pertinent 
to the litigation are alleged which were un- 
known to the complainants at the date of the 
original decree; City of Omaha v. Redick, 
63 F. 1, 11 © C. A. 1, 27 U. S. App. 204. 


SUPPLEMENTAL CLAIM. A further claim 
which was filed when further relief was 
sought after the bringing of a claim. Smith, 
Ch. Pr. 655. . - 


SUPPLEMENTAL COMPLAINT. Under the 
codes of practice obtaining in many of the 
states, this name is given to a complaint filed 
in an action to bring to the notice of the 
court and the opposite party matters occur- 
ring after the commencement of action and 
which may affect the rights asserted. Pouder 
v. Tate, 182 Ind. 327, 30 N. E. 880; Plumer 
v. McDonald Lumber Co., 74 Wis. 137, 42 N. 
W. 250; Young v. Matthew Turner Co., 168 
zal, 671, 143 P. 1029, 1030. 


SUPPLEMENTAL PLEADING. A “supple- 
mental pleading,” has reference to the insert- 
ing of allegations of material facts, which 
occurred after the original pleading was 
served, or of which the pleader at that time 
had no knowledge. Fisher v. Bullock, 198 
N. Y. S. 538, 540, 204 App. Div. 523. 


SUPPLEMENTARY PROCEEDINGS. Pro- 
ceedings supplementary to an execution, di- 
rected to the discovery of the debtor's proper- 
ty and its application to the debt for which 
the execution is issued. They are purely stat- 
utory, they are in the nature of a creditor’s 
pill for the collection of a judgment or tax, 
and are proceedings in personam and not in 
rem. In re Maltbie, 223 N. Y. 227, 119 N. E. 
389, 391. 


SUPPLETORY OATH. See Oath. 


SUPPLIANT. The actor in, or Party pre- 
ferring, a petition: of right. 


SUPPLICATIO. Lat. 
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In the civil law. A 
petition for pardon of a first offense; also a 
petition for reversal of judgment; also equiv- 
alent to “duplicatio,’ which corresponds to 
the common law rejoinder. Calvin. 


SUPPLICAVIT. In English law. A writ is- 
suing out of the king’s bench or chancery for 
taking sureties of the peace. It is commonly 
directed to the justices of the peace, when 
they are averse to acting in the affair in their 
judicial capacity. 4 Bl. Comm, 253. 


SUPPLICIUM. Lat. In the civil law. Pun- 
ishment; corporal punishment for crime. 
Death was called “ultimum supplicium,” the 
last or extreme penalty. 


SUPPLIES. In English law. The “supplies” 
in parliamentary proceedings signify the 
sums of money which are annually voted by 
the house of commons for the maintenance 
of the crown and the various public services. 
Jacob; Brown. 

Means of provisionx or relief; stores; 
available aggregate of things needed or de- 
manded in amount sufficient for a given use 
or purpose; accumulated stores reserved for 
distribution; sufficiency for use or need; a 
quantity of something supplied or on hand. 
Northern Pac. Ry. Co. v. Sanders County, 66 
Mont. 608, 214 P. 596, 599. 

In connection with building contracts this 
term is used to designate things other than 
labor, which are consumed in, but do not be- 
come a physical part of, the structure and 
is distinguished from the word “materials,” 
generally used to designate those things 
which do become a physical part of the struc- 
ture. Hurley-Mason Co. v. American Bond- 
ing Co, 79 Wash. 564, 140 P. 575, 576, L. 
R. A. 1915B, 1131, Ann. Cas. 1916A, 948. 


SUPPLY, COMMISSIONERS OF. Persons 
appointed to levy the land-tax in Scotland, 
and to cause a valuation roll to be annually 
made up, and to perform other dities in their 
respective counties. Bell.’ 


SUPPLY, COMMITTEE OF. In English law. 
All bills which relate to the public income or 
expenditure must originate with the house 
of commons, and all bills authorizing expen- 
diture of the public money are based upon 
resolutions moved in a committee of suppiy, 
which is always a committee of the whole 
house. Wharton. 


SUPPORT, v. To support a rule or order 
is to argue in answer to the arguments of 
the party who has shown cause against a rule 
or order nisi. 

To provide a means of livelihood; to sus- 
tain, to furnish with. funds or means for 
maintenance, to maintain. Board of Com’rs 
of Logan County v. State, 122 Okl. 268, 254 
P: 710, 711; In re Neil’s Estate, 191 N. Y. S. 
362, 366, 117 Misc. 498; State v. Clausen, 
85 Wash, 260, 148 P. ‘28, 3r Ann. ‘Cas. 1916B; 
810, ` : 
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“Support” also means to vindicate, to main- 
tain, to defend, to uphold with aid or counte- 
nance, U, 8S. v. Schulze (D. C.) 253 F. 877, 
379. 


SUPPORT, 2. That which furnishes a live- 
lihood; a source or means of living; sub- 
sistence, sustenance, or living. Great West- 
ern Power Co. of California v. Industrial Ac- 
cident Commission of California, 191 Cal. 
424, 218 P. 1009, 1014; Paquin, Limited, v. 
Westervelt, 93 Conn. 513, 106 A. 766, T67. 

In a broad sense the term includes all such 
means of living as would enable one to live 
in the degree of comfort suitable and‘ be- 
coming to his station of life. Benjamin F., 
Shaw Co. y. Palmatory, 105 A. 417, 419, 7 
Boyce (Del.) 197. It is said to include any- 
thing requisite to housing, feeding, clothing, 
health, proper recreation, vacation, traveling 
expense, or other proper cognate purposes. 
In re Vanderbilt’s Estate, 223 N. Y. S. 314, 
316, 129 Misc. 605; and proper care, nursing, 
and medical attendance in sickness, and suit- 
able burial at death. McKnight v. Mce- 
Knight, 212 Mich. 318, 180 N. W. 487, 442. 

The right of support is an easement con- 
sisting in the privilege of resting the joists 
or beams of one’ house upon, or inserting 
their ends into, the wall of an adjoining house 
belonging to another owner. It may arise ei- 
ther from contract or prescription. 3 Kent, 
Comm. 486. 

Support also signifies the right to have 
one’s ground supported so that it will not 
cave in, when an adjoining owner makes an 
excavation. This support is of two kinds, 
lateral and subjacent, Lateral support is the 
right of land to be supported by the land 
which lies next to it. Subjacent support is 
the right of land to be supported by the land 
which lies under it. 


SUPPRESS. To put a stop to a thing actu- 
ally existing: to prohibit, put down, or end 
by force. State v. Mustachia, 152 La. 821, 94 
So. 408, 409. 


SUPPRESSIO VERI. Lat. Suppression or 
concealment of the truth. “It is a rule of 
equity, as well as of law, that a suppressio 
veri is equivalent to a suggestio falsi; and 
where either the suppression of the truth or 
the suggestion of what is false can be proved, 
in a fact material to the contract, the party 
jnjured may have relief against the con- 
tract.” Fleming v. Slocum, 18 Johns. (N. YX.) 
405, 9 Am. Dec. 224; Turney v. Avery, 92 
N. J. Eq. 473, 118 A. 710. 


Suppressio veri, expressio falsi. Suppression 
of the truth is [equivalent to] the expression 
of what is false. Addington v. Allen, 11 
Wend. (N. Y.) 374, 417. 


Suppressio veri, suggestio falsi. Suppression 
of the truth is [equivalent to] the -suggestion 
of what is false. Paul v. Hadley, 23 Barb. 
(N. X.) 521, 525. 


SUPREME COURT 


SUPRA. Lat. Above; upon. This word oc- 
curring by itself in a book refers the reader 
to a previous part of the book, like “ante ;” 
it is also the initial word of several Latin ' 
phrases, ` 


SUPRA PROTEST. See Protest. 


SUPRA-RIPARIAN. Upper riparian; High- 
er up the stream. This term is applied to 
the estate, rights, or duties of a riparian pro- 
prietor whose land is situated at a point near- 
er the source of the stream than the estate 
with which it is compared. 


Suprema potestas seipsam dissolvere potest. 
Supreme power can dissolve itself. Bac. 
Max. 


+ 
SUPREMACY. The state of being supreme, 
or in the highest station of power; paramount 
authority; sovereignty; sovereign power. 


Act of Supremacy 


The English statute 1 Eliz. ¢. 1, whereby 
the supremacy and autonomy of the crown in 
spiritual or. ecclesiastical matters was de- 
clared and established. 


Oath of Supremacy 


An oath to uphold the supreme power of 
the kingdom of England in the person of the 
reigning sovereign. 


SUPREME. Superior to all other things. 


SUPREME COURT. | A court of high powers 
and extensive jurisdiction, existing in most 
of the states. In some it is the official style 
of the chief appellate court or court of last 
resort. In others (as New Jersey and New 
York) the supreme court is a court of general 
original jurisdiction, possessing also (in New 
York) some appellate jurisdiction, but not the 
court of last resort. 


—Supreme court of errors. In American law. 
An appellate tribunal, and the court of last 
resort, in the state of Connecticut. 


—Supreme court of the United States. The 
court of last resort in the federal judicial sys- 
tem. It is vested by the constitution with 
original jurisdiction in all cases affecting am- 
bassadors, public ministers, and consuls, and 
those in which a state is a party, and appel- 
late jurisdiction over all other eases within 
the judicial power of the United States, both 
as to law and fact, with such exceptions 
and under such regulations as congress may 
make. Its appellate powers extend to the sub- 
ordinate federal courts, and also (in certain 
cases) to the supreme courts of the several 
states. The court is composed of a chief jus- 
tice and eight associate justices. 


—Supreme judicial court. In American law. 
An appellate tribunal, and the court of last 
resort, in the states of Maine, Massachusetts, 
and New Hampshire, 


SUPREME COURT OF JUDICATURE 


SUPREME COURT OF JUDICATURE. The 
court formed by the English judicature act, 
1873, (as modified by the judicature act, 1875, 
“the appellate jurisdiction act, 1876, and the 
judicature acts of 1877, 1879, and 1881,) in 
substitution for the various superior courts 
of law, equity, admiralty, probate, and di- 
yorce, existing when the act was passed, in- 
cluding the court of appeal in chancery and 
bankruptcy, and the exchequer chamber. It 
consists of two permanent divisions, viz., a 
court.of original jurisdiction, called the “high 
court of justice,” and a court of appellate ju- 
risdiction, called the ‘court of appeal.” Its 
title of “supreme” is now a misnomer, as the 
superior appellate jurisdiction of the house 
of lords and privy council, which was original- 
ly intended to be transfetred to it, has been 
allowed to remain. Sweet. 


High Court of Justice 


That branch of the English supreme court 
of judicature (g. v.) which exercises (1) the 
original jurisdiction formerly exercised by the 
court of chancery, the courts of queen’s bench, 
common pleas, and exchequer, the courts of 
probate, divorce, and admiralty, the court of 
common pleas at Lancaster, the court of pleas 
at Durham, and the courts of the judges or 
commissioners of assize; and (2) the appel- 
late jurisdiction of such of those courts as 
heard appeals from inferior courts. Judica- 
ture act, 1873, § 16. 


SUPREME POWER. The highest authority 
in a state, all other powers in it being inferior 
thereto. Ruth. Nat. L. b. 2, €. 4,.p. 67. 


SUPREMUS. Lat. Last; the last. 


Supremus est quem nemo sequitur. He is last 
whom no one follows. Dig. 50, 16, 92. 


SUR. Fr. On; upon; over. In the titles 
of real actions “sur was used to point out 
what the writ was founded upon. Thus, a 
real action brought by the owner of a rever- 
sion or seigniory, in certain cases where his 
tenant repudiated his tenure, was called “a 
writ of right sur disclaimer.” So, a writ of 
entry sur disseisin was a real action to recov- 
er the possession of land from a disscisor. 
Sweet. 


SUR CUI ANTE DIVORTIUM. 
Divortium. 


See Cui Ante 


SUR CUI IN VITA. A writ that lay for the 
heir of a woman whose husband had aliened 
her land in fee, and she had omitted to bring 
the writ of cui in vita for the recovery there- 
of; in which case her heir might have this 
writ against’ the tenant after her decease. 
Cowell. See Cui in Vita. 


SUR DISCLAIMER. A writ in the nature of 
a writ of right brought by the lord against a 
tenant -who- had disclaimed his tenure, to fé- 
cover the land. : i 
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SUR MORTGAGE. Upon a mortgage. I: 
some states the method of enforcing the se- 
curity of a mortgage, upon default, is by a 
writ of “scire facias sur mortgage,” which 
requires the defendant (mortgagor) to show 
cause why it should not be foreclosed. 


SURCHARGE, n. An overcharge; an exac- 
tion, impost, or incumbrance beyond what is 
just and right, or beyond one’s authority or 
power. “Surcharge” may mean a second or 
further mortgage. Wharton. 


SURCHARGE, v. To put more cattle upon a 
common than the herbage will sustain or than 
the party has a right to do. 3 Bl. Comm. 
237. 


in Equity Practice 


To show that a particular item, in favor 
of the party surcharging, ought to have been 
included, but was not, in an account which is 
alleged to be settled or complete. To prove 
the omission of an item from an account 
which is before the court as complete, which 
should be inserted to the credit of the party 
surcharging. Story, Eq. Jur. § 525; 2 Ves. 
565; Perkins v. Hart, 11 Wheat. (U. S.) 237, 
6 L Ed. 463; Dempsey v. McGinnis, 203 Mo. 
App. 494, 219 S. W. 148, 150. See, also, In 
re Kenny (D. ©.) 269 F. 54, 57. 


În General 


—Second surcharge. In English law. The 
surcharge of a common a second time, by the 
same defendant against whom the common 
was before admeasured, and for which the 
writ of second surcharge was given by the 
statute of Westminster, 2. 3 Bl. Comm. 239. 


—Surcharge and falsify. This phrase, as used 
in the courts of chancery, denotes the liberty 
which these courts will occasionally grant to 
a plaintiff, who disputes an account which 
the defendant alleges to be settled, to scru- 
tinize particular items therein without opeu- 
ing the entire account. The showing an item 
for which credit ought to have been given, 
but was not, is to surcharge the account; 
the proving an item to have been inserted 
wrongly is to falsify the account. Brown. 
See Philips v. Belden, 2 Edw. Ch. (N. ¥.) 23: 
Rehill yv. McTague, 114 Pa. 82, T A. 224, 60 


Am. Rep. 3841; Kennedy v. Adickes, 37 8. ©. 


174, 15 S. E. 922; Shores-Mueller Co. yv., Bell, 
21 Ga. App. 194, 94 S. D. 83, 84. 


SURDUS. Lat. In the civil law. Deaf; a 
deaf person. Inst. 2, 12, 3. Surdus et mutus, 
a deaf and dumb person. 


SURENCHERE. In French law. A party 
desirous of repurchasing property at auction 
before the court, can, by offering one-tenth 
or one-sixth, according to the case, in addi- 
tion to the price realized at the sale, oblige 
the property to be put up once more at auc- 
tion. This bid upon a bid is called a “suren- 
chère.” Arg. Fr, Merc, Law, 575. f 
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SURETY. A person who binds himself for 
the payment of a sum of money, or for the 
performance of something else, for another. 
See Dibert v. D’Arcy, 248 Mo. 617, 154 S. W. 
1116, 1129; Ensign v. Dunn, 181 Mich. 456, 
148 N. W. 343, 344. 

One who at the request of another, and for 
the purpose of securing to him a benefit, be- 
comes responsible for the performance by the 
latter of some act in favor of a third person, 
or hypothecates property as security therefor. 
Civ. Code Cal. § 2831; Civ. Code Dak. § 1673 
(Comp. Laws N. D. 1913, § 6675; Rev. Code 
S. D. 1919, § 1498); Thayer v. Braden, 27 Cal. 
App. 435, 150 P. 653, 655. 

A person who, being liable to pay a debt 
or perform an obligation, is entitled, if it 
is enforced against him, to be indemnified by 
some other person who ought himself to have 
made payment or performed before the sure- 
ty was compelled to do so. Smith v. Shelden, 
35 Mich. 42, 24 Am. Rep. 529. And see Young 
v. McFadden, 125 Ind. 254, 25 N. E. 284; Wise 
v. Miller, 45 Ohio St. 388, 14 N. E. 218; O’Con- 
or v. Morse, 112 Cal. 31, 44 Pac. 305, 53 Am. 
St. Rep. 155; Hall v. Weaver (C. C.) 34 F. 
106; Mellette Farmers’ Elevator Co. v. H. 
Pochler Co. (D. C.) 18 F.(2d) 480, 481; Bright 
v. Mack, 197 Ala. 214, 72 So. 433, 436. 


A surety and guarantor have this in common, 
that they are both bound for another person; yet 
there are points of difference between them. A 
surety is usually bound with his principal by the 
same instrument, executed at the same time and on 
the same consideration. He is an original promisor 
and debtor from the beginning, and is held ordinarily 
to every known default of his principal. On the 
other hand, the contract of guarantor is his own 
separate undertaking, in which the principal does 
uot join. lt is usually entered into before or after 
that of the principal, and is often founded on a 
separate consideration from that supporting the con- 
tract of the principal. The original contract of the 
principal is not the guarantor’s contract, and the 
guarantor is not bound to take notice of its, non- 
performance. The surety joins in the same promise 
as his principal and is primarily liable; the guar- 
antor makes a separate and individual promise and 
is only secondarily liable, His liability is contingent 
on the default of his principal, and he only becomes 
absolutely liable when such default takes place and 
he is notified thereof. Georgia Casualty Co. v. Dixie 
Trust & Security Co., 23 Ga. App. 447, 98 S. E. 414, 
416; Stifel Estate Co. v. Cella, 220 Mo. App. 657, 
291 S. W. 515, 518; Shores-Mueller Co. v, Palmer, 
141 Ark, 64, 216 S. W. 295, 297; Anderson vy. Border, 
75 Mont. 516, 244 P. 494, 498; Young v. Merle & 
Heaney Mfg. Co., 184 Ind. 403, 110 N. E. 669, 671; 
Farmers’ & Merchants’ Nat. Bank of Comanche y. 
Lillard Milling Co. (Tex. Civ. App.) 210 S. W. 260, 
261; Ricketson vy. Lizotte, 90 Vt. 386, 98 A. 801. 

A surety is an insurer of the debt or obligation; 
a guarantor is an insurer of the solvency of the 
principal debtor or of his ability to pay. Saint v. 
‘Wheeler, 95 Ala, 362, 10 So. 539, 36 Am. St. Rep, 


210; Notes to Deering v. Mortell, 16 L. R. A. (N. 8.) 
365; McClain v. Georgian Co., 17 Ga. App. 648, 87 S. 
E. 1090; Bishop v. Currie-McGraw Co., 133 Miss. 


517, 97 So. 886, 889. 
Where a contract defines a time when the promisor 
is to assume liability for a debt, his obligation is 
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that of surety; ‘but, where there is no time fixed, 
the obligation is general and merely that of guar- 
anty. Homewood People’s Bank v. Hastings, 263 Pa. 


260, 106 A. 308, 309. 


‘SURETY COMPANY. A company, usually in- 
ecorporated, whose business is to assume the 
responsibility of a surety on the bonds of of- 
ficers, trustees, executors, guardians, etc., in 
consideration of a fee proportioned to the 
amount of the security required. 


SURETY INSURANCE. This phrase is gen- 
erally used as synonymous with “guaranty 
insurance.” People v. Potts, 264 Ill. 522, 106 
N. E. 524, 528. 


SURETY OF THE PEACE. Surety of the 
peace is a species of preventive justice, and 
consists in obliging those persons whom there 
is a probable ground to suspect of future mis- 
behavior, to stipulate with, and to give full 
assurance to, the public that such offense as 
is apprehended shall not take place, by find- 
ing pledges or sccurities for keeping the 
peace, or for their good behavior. Brown. 
See Hyde y. Greuch, 62 Md. 582. 


SURETYSHIP. ‘The contract of suretyship 
is that whereby one obligates himself to pay 
the debt of another in consideration of credit 
or indulgence, or other benefit given to his 
principal, the principal remaining bound 
therefor. It differs from a guaranty in this: 
that the consideration of the latter is a ben- 
efit flowing to the guarantor. Civ. Code Ga. 
1910, § 3538; Brock Candy Co. v. Craton, 33 
Ga. App. 690, 127 S. E. 619, 620; Loewenherz 
v. Weil, 88 Ga. App. 760, 127 S. E. 888, 885. 
See Surety. 

A contract of suretyship is a contract 
whereby one person engages to be answera- 
ble for the debt, default, or miscarriage of 
another. Pitm. Prine. & Sur. 1, 2; Scandi- 
navian-American Bank of Fargo v. Westby, 
41 N. D. 276, 172 N. W. 665, 670. 

An accessory promise by which a person 
binds himself for another already bound, and 
agrees with the creditor to satisfy the obliga- 
tion, if the debtor does not. Civ. Code La. art, 
3035; Hope v. Board, 43 La. Ann. 738, 9 So. 
754. 

A lending of credit to aid a principal hav- 
ing insufficient credit of his own; the one 
expected to pay, having the primary obliga- 
tion, being the “principal,” and the one bound 
to pay, if the principal does not, being the 
“surety.” Rollings v. Gunter, 211 Ala. 671, 
101 So. 446, 448. 


In contracts of “indemnity” against liability, the 
engagement is to indemnify another against liabil- 
ity on some obligation which he has incurred, or 
is about to incur, to a third person, and is not, as 
in ‘“suretyship,” a promise to one to whom another 
is answerable; in the former there is direct privity 
between the promisor and promisee and no debt 
owing by the third person to the promisce and the 
promisee has no remedy aguinst the third person, 
whereas in the latter both principal and surety are 
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bound to answer to the promisee. McManus ¥. 
Tralles (Mo. App.) 253 S. W. 406, 409. 


For the distinctions between “suretyship” 
and “guaranty,” see Guaranty, n. 


SURFACE. This term, when used in law, is 
seldom, if ever, limited to mere geometrical 
superficies, Clinchfield Coal Corporation v. 
Compton, 148 Va. 487, 139 S. E. 308, 312, 55 
A. L. R. 1876, although when used without 
any qualifying phrase in a deed, it ordinarily 
signifies only the superficial part of land, 
Drummond v. White Oak Fuel Co., 104 W. Va. 
368, 140 S. BÐ. 57, 58, 56 A. L. R. 303. And 
when employed in connection with mining, it 
usually means that part of the earth or geo- 
logic section lying over the minerals in ques- 
tion, unless the contract or conveyance other- 
wise defines it. Marquette Cement Mining 
Co. v. Oglesby Coal Co. (D. C.) 253 F. 107, 111. 
Thus, where the surface is granted to one and 
the underlying coal to another, the “surface” 
includes the soil and waters which lie above 
and are superincumbent on the coal. Clinch- 
field Coal Corporation y. Compton, 148 Va. 
437, 139 S. E. 308, 312, 55 A. L. R. 1376. Nev- 
ertheless, a conveyance of the “surface,” ex- 
cept the oil and gas rights in the land, may be 
deemed, under certain circumstances, to con- 
stitute a conveyance of all the land (including 
coal deposits), except only the oil and gas 
rights specifically reserved. Ramage vy. South 
Penn Oil Co.; 94 W. Va. 81, 118 S. E. 162, 171, 
31 A. L. R. 1509. 


The term “surface,” when used as the subject of a 
conveyance, is not a definite one capable of a defini- 
tion of universal application, but is susceptible of 
limitation according to the intention of the parties 
using it; and in determining its meaning, regard 
may be had, not only to the language of the deed in 
which it occurs, but, also to the situation of the 
parties, the business in which they were engaged, 
and to the substance of the transaction. Ramage v. 
South Penn Oil Co., 94 W. Va. 81, 118 S. E. 162, 171, 
31 A. L. R. 1509. 


SURFACE WATERS. See Water. 


SURGEON. One whose profession or occu- 
pation is to cure diseases or injuries of the 
body by manual operation; one who prac- 
tices surgery; Webster, Dict.; which is ther- 
apy of a distinctly operative kind, such as cut- 
ting operations, the reduction and putting 
up of fractures and dislocations and similar 
manual forms of treatment; Napier v. 
Greenzweig (C. C. A.) 256 F. 196, 197. 
Popularly, one possessing particular knowl- 
edge and skill to correct and relieve some 
unnatural condition of the human body. 
Maupin v. Southern Surety Co., 205 Mo. App. 
81, 220 S. W. 20, 21. One whose occupation 
is to cure local injuries or disorders, wheth- 
er by manual operation, or by medication and 
constitutional treatment., See Smith y. Lane, 
24 Hun (N, Y.) 682; Stewart y. Raab, 55 Minn. 
20, 56 N.: W..256; Nelson v. State Board of 
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Health, 108 Ky. 769, 57 S. W. 501, 50 L. R. 
A. 383; Surgery. 


SURGERY. The art or practice of healing 
by manual operation; that branch of medi- 
cal science which treats of mechanical or op- 
erative measures for healing diseases, de- 
formities or injuries. State v. Eustace, 117 
Kan. 746, 233 P. 109, 110: Maryland Casual- 
ty Co. v. McCallum, 200 Ala. 154, 75 So. 902, 
904. Therapy of a distinctly operative kind. 
such as cutting operations, the reduction and 
putting up of fractures and dislocations and 
similar manual forms of treatment. Napicr 
v. Greenzweig (C. C. A.) 256 F. 196, 197. As 
used in statutes, the term does not include 
osteopathy. Rev. St. Mo. 1919, § 9202 (Mo. 
St. Ann. § 18514); Le Grand v. Security Ben- 
efit Ass’n, 210 Mo. App. 700, 240 S. W. 852, 
853. See, also, State v. Eustace, 117 Kan. 746, 
233 P. 109, 110; Ex parte Rust, 35 Cal. App. 
422, 169 P. 1050. 


The practice of medicine, in contradistinction to 
the practice of surgery, denotes the treatment of 
disease by the administration of drugs or other san- 
ative substances. There cannot be a complete sep- 
aration between the practice of medicine and sur- 
gery; the principles of both are the same through- 
out, and no one is qualified to practice elther who 
does not properly understand the fundamental prin- 
ciples of both. 


SURGICAL OPERATION. An act or series 
of acts performed on a patient’s body by a 
surgeon to produce a cure. Hartford Live 
Stock Ins. Co. v. McMillen (C. ©. A.) 9 F.(2d) 
961, 962. 


SURMISE. Formerly where a defendant 
pleaded a local custom, for instance, a cus- 
tom of the city of London, it was necessary 
for him to “surmise,” that is, to suggest that 
such custom should be certified to the court 
by the mouth of the recorder, and without 
such a surmise the issue was to be tried by 
the country as other issues of fact are. 1 
Burrows, 251; Vin. Abr. 246. 

- Something offered to a court to move it to 
grant a prohibition, audita querela, or other 
writ grantable thereon. Jacob. 


In Ecclesiastical Law 


An allegation in a libel. <A collateral sur- 
mise is a surmise of some fact not appearing 
in the libel. Phillim. Ecc. Law, 1445. 


SURNAME. The family name; the name 
over and above the Christian name. The part 
of a name which is not given in baptism; the 
last name; the name common to all members | 
of a family. A patronymic. Riley y. Litch- 
field, 168 Iowa, 187, 150 N. W. 81, 88, Ann. 
Cas. 1917B, 172. 


SURPLICE FEES. In English ecclesiastical 
law. Fees payable on ministerial offices of 


the church; such as baptisms, funerals, mar- 


riages, ete. 
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SURPLUS. That which remains of a fund 
appropriated for a particular purpose;. the 
remainder of a thing; the overplus; the res- 
_ ldue. See Boviard Supply Co. v. American 
Nat. Bank, 123 OKI. 245, 253 P. 92, 94; Smith 
v. Cotting, 231 Mass. 42, 120 N. E. 177, 181; 
People’s F. Ins, Co. v. Parker, 35 N. J. Law, 
577; Towery v. MeGaw (Ky.) 56 S. W. 727; 
Appeal of Coates, 2 Pa. 187; 18 Ves. 466. 

The “surplus” of a corporation may mean 
either the net assets-of the corporation in ex- 
cess of all liabilities including capital stock, 
Phillips v. U. S. (D. C.) 12 F.(2d) 598, 600, or 
what remains after making provisions for all 
liabilities of every kind, except capital stock. 
Insurance Co. of North America y. McCoach 
(C. ©. A.) 224 F. 657, 658. The term is also 
defined as the residue of assets after defray- 
ing liabilities; Douglas v. Hdwards (C. C. A.) 
. 298 F. 229, 237; Cochrane v. Interstate Pack- 
ing Co., 139 Minn, 452, 167 N. W. 111, 113; 
the excess of net assets over the face value 
of the stock; Sexton v. C. L. Percival Co., 189 
Iowa, 586, 177 N. W. 83, 86; the excess of 
gross assets over the outstanding capital 
stock, without deducting debts or liabilities; 
State v. State Tax Commission ex rel. Mar- 
quette Hotel Inv. Co., 282 Mo. 213, 221 S. W. 
721, 722; and as the accumulation of moneys 
or property in excess of the par value of the 
stock; People ex rel. McClure Publications 
v. Purdy, 161 App. Div. 541, 146 N. Y. S. 646; 
Small v. Sullivan, 245 N. Y. 348, 157 N. E. 261, 
263. 


There is a sharp distinction between the “sur- 
plus,” as of a bank, and undivided profits. Surplus, 
like the capital stack, constitutes the working capital 
of the bank and is, in addition, a fund for the pro- 
tection of the depositors. (First Nat, Bank vy. Moon, 
102 Kan. 334, 170 P. 33, 34, L. R. A. 1918C, 986.) The 
“undivided profits’ constitute a temporary fund 
changing in size from day to day and carried only 
until dividend periods when it is distributed to the 
stockholders or transferred to the permanent sur- 
plus. It is the fund from which the expenses and 
losses of the bank are paid. Sarles y. Scandinavian 
American Bank, 33 N. D. 40, 156 N. W. 556, 557.. See, 
also, Willcuts v. Milton Dairy Co., 48 S. Ct. 71, 72, 
275 U. S. 215, 72 L. Ed. 247; State ex rel. Payne v. 
Exchange Bank of Natchitoches, 147 La. 25, 84 Sa, 
481, 482, 


As to surplus “Earnings,” “Profits,” and 
“Water,” see those titles. 


SURPLUSAGE. [Extraneous, impertinent, 
superfluous, or unnecessary matter. In re 
Wolcott’s Estate, 54 Utah, 165, 180 P. 169, 
170, 4 A. L. R. 727. 


In Accounts 


A greater disbursement than the charge of 
the accountant amounts unto. In another 
sense, the remainder or overplus of money 
left. Jacob. A balance over. 1 Lew. 219. 


In Pleading 


Allegations of matter wholly foreign and 
impertinent to the cause. All matter beyond 
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the circumstances necessary to constitute the 
action. 5 East 275; Allaire v. Ouland, 2 
Johns, Cas. (N. Y.) 52; Kottwitz v. Bagby, 16 
Tex. 656; Buchanan v. Jencks, 38 R. I. 443, 
96 A. 307, 311, 2 A. L. R. 986; State v. White- 
house, 95 Me. 179, 49 A. 869; Adams v. Cap- 
ital State Bank, 74 Miss. 307, 20 So. 881; 
Bradley v. Reynolds, 61 Conn, 271, 23 A. 928. 
Any allegation without which the pleading 
would yet be adequate. Mathews v. U. S. (C. 
©. A.) 15 F.2d) 189, 142; State v. Williams, 
94 Vt. 423, 111 A. 701, 708; Johnson v. Bid- 
dle (C. ©. A.) 12 F.(2d) 366, 369; People v. 
Osborne, 278 Ill. 104, 115 N. E. 890, 891. 


Surplusagium non nocet. Surplusage does no 
harm. 3 Bouv. Inst. no. 2949; Broom, Max. 
627. 


SURPRISE. 
. In Equity Practice 


The act by which a party who is entering 
into a contract is taken unawares, by which 
sudden confusion or perplexity is created, 
which renders it proper that a court. of equity 
should relieve the party so surprised. 2 
Brown, Ch. 150. 

The situation in which a party is placed 
without any default of his own, which will 
be injurious to his interests. Rawle v. Skip- 
with, 8 Mart. N. S. (La.) 407. 

Anything which happens without the agen- 
cy or fault of the party affected by it, tending 
to disturb and confuse the judgment, or to 
mislead him, of which the opposite party 
takes an undue advantage, is in equity a sur- 
prise, and one species of fraud for which 
relief is granted. Code Ga. 1882, § 3180 (Civ. 
Code 1910, § 4631). And see Turley v. Taylor, 
6 Baxt. (Tenn.) 386; Gidionsen v. Union De- 
pot R. Co., 129 Mo. 392, 31 S. W. 800; Fret- 
well v. Laffoon, TT Mo. 27; Heath v. Scott, 
65 Cal. 548, 4 Pac. 557; Zimmerer v. Fremont 
Nat. Bank, 59 Neb. 661, 81 N. W. 849; Thomp- 
son v. Connell, 31 Or. 231, 48 P. 467, 65 Am. 
St. Rep. 818. 


There does not seem anything technical or peculiar 
in the word “surprise,” as used in courts of equity. 
Where a court of equity relieves on the ground of 
surprise, it does so upon the ground that the party 
has been taken unawares, and that he has acted 
without due deliberation, and under confused and 
sudden impressions. 1 Story, Eq. Jur. § 120, note. 
But Jeremy, Eq. Jur. 366, 383, note, seems to think 
that the word surprise is a technical expression, and 
nearly synonymous with fraud, It is sometimes used 
in this sense when it is deemed presumptive of, 
or approaching to, fraud. 1 Fonbl. Eq. 123; 3 Ch. 
Cas. 56, 74, 108, 114. 


In Law 


As 2 ground for a new trial, that situation 
in which a party is unexpectedly placed with- 
out default on his part, which will work in- 
jury to his interests. State v. Price, 131 S. 
E. 710, 711, 100 W. Va. 699. He must show 
himself to have been diligent at every stage 
of the proceedings; Henderson v. Hazlett, 75 
W. Va. 255, 83 S. E. 907, 908; and that the 
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event was one which ordinary prudence could 
not have guarded against; Cupples v. Zupan, 
35 Idaho, 458, 207 P. 328, 329; Rudin v; Lu- 
man, 53 Cal. App. 212, 199 P. 874, 877. 

A situation, status, or result produced, hav- 
ing a substantive basis of fact and reason, 
from which the court may justly deduce, as 
a legal conclusion, that the party will suffer 
a judicial wrong if not relieved from his mis- 
take. Levy v. Caledonian Ins. Co. (D. C.) 226 
F. 336, 337. 


The general rule is that when a party or his coun- 
sel ig “taken by surprise,” in a material point or 
circumstance which could not have been anticipated, 
and when want of skill, care, or attention cannot be 
justly imputed, and injustice has been done, a new 
trial should be granted. Hill. New Trials, 521. 


SURREBUTTER. In pleading. The plain- 
tiffs answer of fact to the defendant's re- 
butter. Steph. Pl. 59. It is governed by the 


same rules as the replication. See 6 Com. 
Dig. 185; 7 id. 389. 
SURREJOINDER. In pleading. The plain- 


tiff’s answer of fact to the defendant’s re- 
joinder. Steph. Pl. 59, It is governed in 
every respect by the same rules as the repli- 
cation. Steph. Pl. 77; 7 Com. Dig. 389. 


SURRENDER. To yield; render up. No- 
lauder y. Burns, 48 Minn. 13, 50 N. W. 1016. 

A yielding up of an estate for life or years 
to him who has an immediate estate in re- 
verston or remainder, by which the lesser 
estate is merged in the greater by mutual 
agreement. Co. Litt. 337b; Rogers v. Og- 
burn, 116 Ark. 233, 172 S. W. 867, 868. And 
see Johnson v. Northern Trust Co., 265 Ill. 
263, 106 N. E. 814, 817; Heroy v. Reilly, 84 
N. J. Law, 671, 87 A. 112, 113; Coe v. Hob- 
by, 72 N. Y. 145, 28 Am. Rep. 120; Gluck v. 
Baltimore, 81 Md. 315, 32 A. 515, 48 Am. 
St. Rep. 515; Dayton y. Craik, 26 Minn. 133, 
i N. W. 818; Robertson v. Winslow, 99 Mo. 
App. 546, 72 S. W. 442; Welcome v. Hess, 90 
Cal. 507, 27 P. 369, 25 Am, St. Rep, 145. 

An assurance restoring or yielding up an 
estate, the operative verbs being “surrender 
and yield up.” The term is nsually applied 
to the giving up of a lease before the expira- 
tion of it. Wharton. l 

Also, the deed by which the surrender is 
made. 


A surrender is of a nature directly opposite to a 
release; for, as the latter operates by the greater 
estate descending upon the less, the former is the 
falling of a lesa estate into a greater, by deed. 
Shepp. Touchsat. 300. 

Surrender differs from “abandonment,” as applied 
to leased premises, inasmuch as the latter is simply 
an act on the part of the lessee alone; but to show 
a surrender, a mutual agreement between lessor and 
lessee that the lease is terminated must be clearly 
proved. Noble vy. Sturm, 210 Mich, 462, 178 N. W. 
99, 108. To constitute a surrender, there must be 
an acceptance on the part of the landlord. Marder v. 
New System Napkin, Towel Supply & Steam Laun- 
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dry Co. (Sup.) 140 N. Y. S. 1026, 1027; Coe v. Haight, 
95 Misc. 608, 159 N. Y. S. 666, 669. 


SURRENDER BY BAIL. The act, by bail or 
sureties in a recognizance, of giving up their 
principal again into custody, in their own dis- 
charge, 1 Burrill, Pr. 394. 


SURRENDER BY OPERATION OF LAW. 
This phrase is properly applied to cases 
where the tenant for life or years has been 
a party to some act the validity of which 
he is by law afterwards estopped from dis- 
puting, and which would not be valid if bis 
particular estate continued to exist. Cop- 
per v. Fretnoransky (Com. Pl) 16 N. X. S. 
866; Ledsinger v. Burke, 113 Ga. 74; 38 S. E. 
313; Brown v. Cairns, 107 Iowa, 727, 77 N. 
W. 478; Lewis v. Angermiller, 89 Hun, 65, 
35 N. Y. S. 69. An implied surrender occurs 
when an estate incompatible with the exist- 
ing estate is accepted, or the lessee takes a 
new lease of the same lands. Livingston v. 
Potts, 16 Johns. (N. Y.) 28; 1 B. & Ald. 50. 
See Beall v. White, 94 U. S. 389, 24 L. Ea. 
173; Martin v. Stearns, 52 Iowa, 347, 3 N. 
W. 92. The rule of law as now settled by 
recently adjudicated cases is that any acts 
which are equivalent to an ff;reement on the 
part of the tenant to abandon, and on the 
part of the landlord to resume the possession 
of the demised premises, amount to a “sur- 
render by operation of law.” (Carlton Cham- 
bers Co. v. Trask, 261 Mass. 264, 158 N. E. 
786, 788.) The rule may be safely said to be 
that a surrender is created by operation of 
law, when the parties to a lease do some act 
so inconsistent with the subsisting relation 
of landlord and tenant as to imply that they 
have both agreed to cousider the surrender 
as made. Flannagan v. Dickerson, 108 Oki. 
206, 229 P. 552, 553; Hodgkiss v. Dayton- 
Brower Co, (Sup.) 156 N. Y. S. 907, 908; Tri- 
est & Co. v. Goldstone, 173 Cal. 240, 159 P. 
715, 716. A surrender of a lease by act and 
operation of law arises only when the minds 
of the parties to the lease concur in relin- 
quishing the relation of landlord and ten- 
ant, and the parties execute such intent by 
acts tantamount to a stipulation to ter- 
minate the lease. Lott v. Chaffee, 46 R. F. 
242, 126 A. 559, 560; Albrecht v. Thieme, 97 
N. J. Law, 103, 116 A. 276, 277. 


SURRENDER OF CHARTER. A corpora- 
tion created by charter may give up or “sur- 
render” its charter to’the people, unless the 
charter was granted nnder a statute, impos- 
ing indefeasible duties on the bodies to which 
it applies. Grant, Corp. 45. 


SURRENDER OF COPYHOLD. The mode 
of tonveying or transferring copyhold prop- 
erty from one person to another is by means 
of a surrender, which consists in the yield- 
ing up of the estate by the tenant into the 
hands of the lord for such purposes as are 
expressed. in the surrender. The process in 
most manors is for the tenant to come to the 
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steward, either in court or out of court, or 
else to two customary tenants of the same 
manor, provided there be a custom to war- 
rant it, and there, by delivering up a rod, a 
glove, or other symbol, as the custom directs, 
to resign into the hands of the lord, by the 
hands and acceptance of his steward, or of 
the said two tenants, all his interest and 
title to the estate, in trust, to be again grant- 
ed out by the lord to such persons and for 
such uses as are named in the surrender, 
and as the custom of the manor will war- 
rant. Brown. . 


SURRENDER OF CRIMINALS. The act by 
which the public authorities deliver a person 
accused of a crime, and who is found in their 
jurisdiction, to the authorities within whose 
jurisdiction it is alleged the crime has been 
committed. 


SURRENDER OF A PREFERENCE. In 
bankruptcy practice. The surrender to the 
assignee in bankruptcy, by a preferred cred- 
itor, of anything he may have received under 
his preference and any advantage it gives 
him, which he must do before he can share 
in the dividend. In re Richter’s Estate, 1 
Dill. 544, Fed. Cas. No. 11,808. The word as 
generally defined may denote either com- 
pelled or voluntary action. Keppel v. Bank, 
197 U. S. 356, 25 S. Ct. 448, 49 L. Ed. 790. 
In Bankruptcy Act 1898, § 57g (11 USCA § 
93 (g), providing that creditors must sur- 
render preferences before having claims al- 
lowed, it is unqualified and generic, and 
hence embraces both meanings. Keppel v. 
Bank, supra. 


SURRENDER TO USES OF WILL. Former- 
ly a copyhold interest would not pass by will 
unless it had been surrendered to the use of 
the will. By St. 55 Geo. III. c. 192, this is 
uo longer necessary. 1 Steph. Comm. 639; 
Mozley & Whitley. 


SURRENDEREE. The person to whom a 
surrender is made. 


SURRENDEROR. One who makes a sur- 
render. One who yields up a copyhold estate 
for the purpose of conveying it, 


sU RREPTITIOUS. Stealthily or fraudulent- 
ly done, taken away, or introduced. 


SURROGATE, 
In English Law 


One that is substituted or appointed in the 
room of another, as by a bishop, chancellor, 
judge, ,ete.; especially an officer appointed 
to dispense licenses to marry without banns. 
2 Steph. Comm. 247. 


tn American Law 


The name given in some of the states to 
the judge or judicial officer who has the ad- 
ministration of probate matters, guardian- 
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ships, etc. See Malone v. Sts. Peter & Paul’s 
Church, 172 N. Y. 269, 64 N. E. 961. In other 
states he is called judge of probate, register, 
judge of the orphans’ court, etc. He is or- 
dinarily a county officer, with a local juris- 
diction limited to his county. 


SURROGATE’S COURT. In the United 
States. A state tribunal, with similar juris- 
diction to the court of ordinary, court of pro- 
bate, etc., relating to matters of probate, etc. 
2 Kent, Comm, 409, note b. And see Robin- 
son v. Fair, 128 U. S. 53, 9 S. Ct. 30, 32 L. Ed. 
415; In re Hawley, 104 N. Y. 250, 10 N. E. 
852. 


SURSISE. L. Fr. In old English law. Neg- 
lect; omission; default; cessation. 


SURSUM REDDERE. Lat. In old convey- 
ancing. To render up; to surrender. 


SURSUMREDDITIO. Lat.. A surrender, 


SURVEY, v. Of land, to ascertain corners, 
boundaries, divisions, with distances and di- 
rections, and not necessarily to compute areas 
included within defined boundaries. Keer v. 
Fee, 179 Iowa, 1097, 161 N. W. 545, 547. 


SURVEY, n. The process by which a parcel 
of land is measured and its contents ascer- 
tained; also a statement of the result of 
such survey, with the courses and distances 
and the quantity of the land. Corporation of 
Frederick Scholes y. Theodore Ficke Ware- 
houses, 213 App. Div. 259, 210 N. Y. S. 341, 
343; People’s Trust Co. of Lancaster v. Con- 
sumers’ Ice & Coal Co., 283 Pa. 76, 128 A. 
723, 725. The land included in field notes. 
Cross v. Wilkinson (Tex. Civ. App.) 187 S. 
W., 345, 346. 


In Marine Insurance 


An examination. A plan and deseription 
of the present existing state, condition, and 
mode of use of the property. Macatawa 
Transp. Co. v. Firemen’s Fund Ins. Co., 179 
Mich, 443, 146 N. W. 396, 398. 

In insurance law, the term has acquired 
a general meaning, inclusive of what is com- 
monly called the “application,” which con- 
tains the questions propounded on behalf of 
the company, and the answers of the assured. 
Albion Lead Works v. Williamsburg City F. 
Ins. Co. (C. C.) 2 F. 484; May v. Buckeye 
Ins. Co., 25 Wis. 291, 3 Am. Rep. 76. 


In Sales 


An examination. Thus, a contract for the 
sale of canned fish, imposing liability on the 
seller for damaged cans, to be established 
by an independent survey, contemplated an 
examination of the fish, on arrival at desti- 
nation, by some unbiased and reasonably com- 
petent person to determine its condition. Pa- 
cific Commercial Co. v. Northwestern Fish- 
eries Co., 115 Wash. 608, 197 P. 930, 935. 
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In General 


—Survey of a vessel. A statement of its pres- 
ent condition. Chicago S. S. Lines v. U. S. 
Lloyds (C. C. A.) 12 F.(2d) 733, 737. A pub- 
lic document, looked to both by unđerwriters 
and owners, as affording the means of ascer- 
taining, at the time and place, the state and 
condition of the ship and other property at 
hazard. Potter v. Ocean Ins. Co., 3 Sumn. 
43, 19 Fed. Cas. 1,173; Hathaway v. Sun 
Mut. Ins. Co., 8 Bosw. (N. Y.) 68. 


SURVEYOR. One who makes surveys of 
land; one who has the overseeing or care of 
another person’s land or works. 


SURVEYOR OF HIGHWAYS. In English 
law. A person elected by the inhabitants of 
a parish, in vestry assembled, to survey the 
highways therein. He must possess certain 
qualifications in point of property; and, 
when elected, he is compellable, unless he 
can show some grounds of exemption, to 
take upon himself the office. Mozley & Whit- 
ley. 


SURVEYOR OF THE PORT. A revenne of- 
ficer of the United States appointed for each 
of the principal ports of entry, whose duties 
chiefly concern the importations at his sta- 
tion and the determination of their amount 
and valuation. Rev. St, U. S. § 2627 (19 US 
CA § 40). 


SURVIVE. To continue to live or exist be- 
yond the life, or existence of; to continue 
to live or exist beyond (a specified period or 
event); to live through in spite of; live on 
after passing through; to remain alive; ex- 
ist in force or operation beyond any period 
specified. Thompson v. New Orleans Ry. & 
Light Co., 145 La. 805, 83 So. 19, 20. 


SURVIVING. Remaining alive. State ex 
rel. Baker v. Bird, 253 Mo. 569, 162 8S. W. 
119, 128, Ann. Cas, 1915C, 358. 


SURVIVOR. One who survives another; 
one who outlives another; one of two or 
more persons who lives after the death of 
the other or others. Baker v. Baker, 182 Ala. 
194, 62 So. 284, 286; Knight v. Knight, 14 
C. L. R. 86, High Court of Australia 1912; 
State Bank & Trust Co. v. Nolan, 103 Conn. 
308, 130 A. 483, 486; Ridgely v. Ridgely, 147 
Md. 419, 128 A. 181, 182; Armstrong v. 
Thomas, 112 Miss. 272, 72 So. 1006, 1007; 
Supp v. Second Nat. Bank & Trust Co., 98 
N. J. Eq. 242, 130. A. 549, 552; Van Wyk v. 
Realty Traders, 215 App. Div. 254, 213 N. Y. 
8. 28, 31; Caognard v. Tarnke (Tex. Civ. 
App.) 202 S. W. 221; In re Rosecrantz’s Es- 
tate, 183 Wis. 648, 188 N. W. 728, 729, 35 A. 
L. R. 139. 


The word “survivor,” however, in connection with 
the power of one of two trustees to act, is used 
not only with reference to & condition arising where 
one of such trustees: dies, but also as. indicating a 
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trustee who continues to administer the trust after 
his cotrustee is disqualified, has been removed, re- 
nounces, or refuses to act. Busch v. Schuttler, 216 
Ill. App. 212, 217. 


SURVIVORSHIP. The living of one of two 
or more persons after the death of the other 
or others. 


Survivorship is where a person becomes entitled 
to property by reason of his having survived another 
person who had an interest in it. The most familiar 
example is in the case of joint tenants, the rule be- 
ing that on the death of one of two joint tenants the 
whole property passes to the survivor. Sweet. 


SUS. PER COLL. An abbreviation of 
“suspendatur per collum,” let him be hanged 
by the neck. Words formerly used in Eng- 
land in signing judgment against a prisoner 
who was to be executed; being written by 
the judge in the margin of the sheriff's cal- 
endar or list, opposite the prisoner’s name. 
4 Bl. Comm. 403. Written, also, “sus’ per 
colr.” 


SUSCEPTIBLE. Capable. U, 8. v. Sischo 
(D. ©.) 262 F. 1001, 1005. And see Bensdorff 
v. Uihlein, 182 Tenn. 193, 177 S. W. 481, 482, 
2 A. L. R. 1364. 


SUSPECT. To have a slight or even vague 
idea concerning ;—not necessarily involving 
knowledge or belief or likelihood. Cheek v. 
Missouri, K. & T. Ry. Co., 89 Kan. 247, 131 
P. 617, 624. 


“Suspect” with reference to probable cause as 
grounds for arrest without warrant is ordinarily 
used in place of the word believe. U. S. v. Rembert 
(D. C.) 284 F. 996, 1001. But to “suspect and believe” 
that a person, claiming to have been falsely im- 
prisoned by a deputy sheriff, is a felon, is not the 
legal equivalent of belief on probable cause. Hill v. 
Wyrosdick, 216 Ala. 235, 113 So. 49, 50. 


SUSPEND. To interrupt; to cause to cease 
for a time; to stay, delay, or hinder; to dis- 
continue temporarily, but with an expecta- 
tion or purpose of resumption, To forbid a 
public officer, attorney, employee, or ecclesi- 
astical person from performing his duties or 
exercising his functions:for a more or less 
definite interval of time. See Insurance Co. 
v. Aiken, 82 Va. 428; Stack v. O’Hara, 98 
Pa. 232; Reeside v. U. S., 8 Wall. 42, 19 L. 
Ed. 318; Williston v. Camp, 9 Mont. 88, 22 
P. 501; Dyer v. Dyer, 17 R. I. 547, 23 A. 910; 
State v. Melvin, 166 Mo. 565, 66 S. W. 534; 
Poe v. State, 72 Tex. 625, 10 S. W. 732; Krie- 
bel v. U. S. (C. ©. A.) 10 F.(2d) 762, 764; U. 
S. v. Felder (D. C.) 18 F.(2d) 527, 528. 

To postpone, as a judicial sentence. State 
v. Anderson, 43 S. D. 630, 181 N. W. 839, 840; 
People ex rel. Holton v. Hunt, 217 App. Div. 
428, 216 N. Y. S. 765, 768. To stay, as a de- 
cree;—not synonymous with vacate. Stew- 
art v. Oneal (C. C. A.) 237 F. 897, 903. 

To cause a temporary cessation, as of work 
by an employee; to-lay off;—not synony- . 
mous with remove. Thomas v. City of Chi 
cago, 194 IN. App, 526, 529. . 
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Also, sometimes, to discontinue or dispense 
with (permanently);. to remove permanent- 
ly from office; to discharge (an employee) 
permanently. Phelps v. Connellee (Tex. Civ. 
App.) 278 S. W. 939, 941. See Suspension. 


SUSPENDER. In Scotch law. He in whose 
favor a suspension is made. 


SUSPENSE. When a rent, profit à prendre, 
and the like, are, in consequence of the unity 
of possession of the rent, etc., of the land out 
of which they issue, not in esse for a time, 
they are said to be in suspense, tunc dormi- 
unt; but they may be revived or awakened. 
Co. Litt. 318a. 


SUSPENSION. A temporary stop of a right, 
of a law, and the like. Thus, we speak of a 
suspension of the writ of habeas corpus, of 
a statute, of the power of alienating an es- 
tate, of a person in office, ete. 

A temporary cutting off or debarring one, 
as from the privileges of an institution or 
society. John B. Stetson University v. Hunt, 
88 Fla. 510, 102 So. 687, 639. 

An ad interim stoppage or arrest of official 
power and pay;—not synonymous with “re- 
moval,” which terminates wholly the incum- 
bency of the office or employment, State v. 
Board of Police & Fire Com’rs of Ia Crosse, 
159 Wis. 295, 150 N. W. 493, 494. Temporary 
withdrawal or cessation from public work as 
distinguished from permanent severance ac- 
complished by removal, Bois v. City of Fall 
River, 257 Mass. 471, 154 N. E. 270; “re- 
moval’ being, however, the broader term, 
which may on occasion include suspension, 
State v. Medler, 19 N. M. 252, 142 P. 376, 


379. 


In Ecclesiastical Law 


An ecclesiastical censure, by which a spirit- 
ual person is either interdicted the exercise 
of his ecclesiastical function or hindered from 
receiving the profits of his benefice. It may 
be partial or total, for a limited time, or for- 
ever, when it is called “deprivation” or ‘“amo- 
tion.” Ayl. Par. 501. 


In Scotch Law 


A stay of execution until after a further 
consideration of the cause. Ersk. Inst. 4, 
3, 5. 

In General 

—Pleas in suspension were those which show- 
ed some matter of temporary incapacity to 
proceed with the action or suit. Steph. Pl. 
45, 

—Suspension of a right. The act by which a 
party is deprived of the exercise of his right 
for a time. A temporary stop of a right, a 
partial extinguishment for a time, as con- 
trasted with a complete extinguishment, 
where the right is absolutely dead. In re 
Muser’s Estate, 122 Misc. 164, 208 N. Y. S. 
619, 621. Suspension of a right in an estate 


SUSTAIN 


is a temporary or partial withholding of it 
from use or exercise. It differs from extin- 
guishment, because a suspended right is sus- 
ceptible of being revived, which is not. the 
ease where the right was extinguished. Bac. 
Abr. Eatinguishment (A). 


Suspension of a statute. A temporary stop. 
Chicago, R. I. & P. Ry. Co. v. Holliday, 45 
Okl. 536, 145 P. 786, 793. The suspension of 
a statute for a limited time operates so as to 
preyent its operation for the time; but it has 
not the effect of a repeal. Brown v. Barry, 
3 Dall. (U. S.) 365, 1 L. Ed. 638. 


—Suspension of arms. An agreement between 
belligerents, made for a short time or for a 
particular place, to cease hostilities between 
them. See, also, Armistice. 


—Suspension of business. These words in a 
statute contemplate an interruption of ordi- 
nary business operations, evidenced by some 
objective features; an interruption of the 
ordinary course of business, other than a 
mere failure to meet maturing obligations. 
Hoover Steel Ball Co. v. Schafer Ball Bear- 
ings Co., 89 N. J. Eq. 433, 105 A. 500, 501. 


SUSPENSIVE CONDITION. See Condition. 
SUSPENSORY CONDITION. See Condition. 


SUSPICION. The act of suspecting, or the 
state of being suspected; imagination, gen- 
erally of something ill; distrust; mistrust; 
doubt. McCalla v. State, 66 Ga. 348. The ap- 
prehension of something without proof or up- 
on slight evidence. State v. Hall (Mo. App.) 
285 5. W. 1009, 1011. 


Suspicion implies a belief or opinion based upon 
facts or circumstances which do not amount to proof, 
Bushardt v. United Inv. Co., 121 S. C. 324, 113 S., E. 
687, 639, 35 A. L. R. 637. 


SUSPICIOUS CHARACTER. In the criminal 
laws of some of the states, a person who is 
known or strongly ‘suspected to be an habitual 
criminal, or against whom there is reason- 
able cause to believe that he has committed 
a crime or is planning or intending to com- 
mit one, or whose actions and behavior give 
good ground for suspicion and who can give 
no good account of himself, and who may 
therefore be arrested or required to give se- 
curity for good behavior. See McFadin v. 
San Antonio, 22 Tex. Civ. App. 140, 54 S. W. 
48; People v. Russell, 35 Mise. Rep. 765, 72 
N. Y. Supp. 1; 4 Bl. Comm. 252. 


SUSTAIN. To carry on; to maintain. 
George v. Connecticut Fire Ins. Co., 84 Okl. 
172, 201 P. 510, 512, 23 A. L. R. 80. 

To support; to warrant ;—said of evidence 
in connection with a verdict, decision, ete. 
Johnson v. Allispaugh, 58 Ind. App. 83, 107 
N. E. 686, 688; Work v. Whittington, 61 Cal. 
App. 302, 214 P. 474. 


As to a distinction between “sustaining” and ‘“‘tak- 
ing” a loss on a short sale, as regards income tax, 


SUSTAIN 


see People ex rel. Keim v. Wendell, 200 App. Div. 
388, 198 N. Y. S. 143, 147. 


To suffer; bear; undergo. To endure or 
undergo without failing or yielding; to bear 
up under. Webster, Dict. 


SUTHDURE. The south door of a church, 
where canonical purgation was performed, 
and plaints, etc., were beard and determined. 
Wharton. 


SUTLER. A person who, as a business, fol- 
lows an army and sells provisions and liquor 
to the troops. A small trader who follows 
an army and who is licensed to sell goods, 
especially edibles, to the soldiers, Keane v. 
U. S. (C. ©. A.) 272 F. 577, 582. 


SUUM CUIQUE TRIBUERE. Lat. To ren- 
der to everyone his own. One of the three 
fundamental maxims of the law laid down 
by Justinian. 


SUUS HÆRES. See Hieres. 


SUUS JUDEX. Lat. In old English law. 
A proper judge; a judge having cognizance 
of a cause. Literally, one’s own judge. 
Bract. fol. 401. 


SUZERAIN. In French and feudallaw. The 
immediate vassal of the king; a crown vas- 
sal; a tenant in capite. A lord who possess- 
es a fief whence other fiefs issue. Note 77 
of Butler & Hargrave’s notes, Co. Litt. L 3. 
Also spelled “‘suzereign.” : 


in International Law 


A state that exercises political control over 
another state, in relation to which it is sov- 
_ereign. Webster, Dict. 


The word has no clear or precise signification. 
It has been extended to the control of European 
Powers through their colonies over imperfectly 
civilized people. 12 L. Quart. Rev. 223; [1896] F. 
122. See, also, Hershey, Int. L. 106. 

In modern times suzerainty is used as descrip- 
tive of relations, ill-defined and vague, which exist 
between powerful and dependent states; its very in- 
definiteness being its recommendation, While pro- 
tecting and protected states tend to draw nearer, the 
reverse is true of suzerain and vassal states; a pro- 
tectorate is generally the preliminary to incorpora- 
tion; suzerainty, to separation, Encycl. Br. 

It is said that suzerainty is title without corre- 
sponding power; protectorate is power without cor- 
responding title. ‘Freund, Pol. Sci. Quart. (1899) 
p. 28. 


SWAIN; SWAINMOTE. See Swein; Swein- 
mote. ` 


SWAMP LANDS. See Land. 
SWANIMOTE. See Sweinmote. 


SWARF-MONEY. Warth-money; or guard- 
money paid in lieu of the service of castle- 
ward. Cowell. 


“SWATCH. Commercially, a small sample of 
cloth from which suits, ete., are to be ordered. 
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U. S. Fashion & Sample Book Co. v. Montrose 
Cloak & Suit Co. (Mo. Sup.) 218 S. W. 867, 
869. 


SWEAR. To put on oath; to administer an 
oath to a person. 

To take an oath; to become bound by an 
oath duly administered. To declare on oath 
the truth (of a petition, etc.). Indiana Quar- 
ries Co. v. Simms, 158 Ky. 415, 165 S. W. 
422: Landrum v, Landrum, 159 Ga. 324, 125 
S. E. 832, 838, 38 A. L. R. 217, 

To use profane language ;—-a punishable 
offense in many jurisdictions. See Gaines v. 
State, 7 Lea (Tenn.) 410, 40 Am. Rep. 64: 
State v. Chrisp, 85 N. ©. 528, 39 Am. Rep. 
713. 


SWEARING THE PEACE. Showing to a 
magistrate that one has just cause to be 
afraid of another in consequence of hig men- 
aces, in order to have him bound over to keep 
the peace. 


SWEATING. The questioning of a person 
in custody charged with crime with intent 
to obtain information concerning his connec- 
tion therewith or knowledge thereof by plying 
him with questions, or by threats or other 
wrongful means, extorting information to be 
used against him. Act March 19, 1912 (Acts 
Ky. 1912, c. 135). Under the statute mere 
questioning amounts to “sweating” if done 
for the purpose of extorting from the accused 
information to be used against him; that is, 
inducing him to unwillingly or involuntarily 
give such information. Commonwealth v. 
McClanahan, 153 Ky. 412, 155 S. W. 1131, 
1132, Aun. Cas. 1915C, 132. 


SWEEPING. Comprehensive; including in 
its scope many persons or objects; as, a 
sweeping objection. 


SWEEPSTAKES. In horse racing, the sum 
of the stakes for which the subscribers agree 
to pay for each horse nominated. Stone v. 
Clay, 61 F. 889, 10 C. C. A. 147. 


SWEIN. In old English law, A freeman or 
freeholder within the forest. 


SWEINMOTE. In forest law. A court hold- 
en before the verdcrors, as judges, by the 
stewart of the sweinmote, thrice in every 
year, the sweins or freeholders within the 
forest composing the jury. Its principal ju- 
risdiction was—First, to inquire into the op- 
pressions and grievances committed by the 
officers of the forest; and, secondly, to receive 
and try presentments certified from the court 
of attachments in offenses against vert and 
venison. 3 Bl, Comm, 72. 


SWELL. To enlarge or increase, In an ac- 
tion of tort, circumstances of aggravation may 
“swell” the damages. 


SWIFT WITNESS. A. term colloquially ap- 
plied. to a- -witness who is unduly zealous or 
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partial for the side which calls him, and who 
betrays his bias by his extreme readiness to 
answer questions or volunteer information. 


SWINDLER. A cheat; one guilty of de- 
frauding divers persons. i Term, 748. 


SWINDLING. Cheating: and defrauding 
grossly with deliberate artifice. Wyatt v. 
Ayres, 2 Port. (Ala.} 157; Forrest v. Hanson, 
9 Fed. Cas. 456; Chase v. Whitlock, 3 Hill 
(N. Y.) 140. Usually applied to a transaction 
where the guilty party procures the delivery 
to him, under a pretended contract, of the 
personal property of another, with the feloni- 
ous design of appropriating it to his own use. 
2 Russ. Cr. 130; Stevenson v. Hayden, 2 Mass. 
406; Jones v. State, 97 Ga. 430, 25 8. E. 319. 

The acquisition of any personal or movable 
property, money, or instrument of writing 
conveying or securing a valuable right, by 
means of some false or deceitful pretense or 
device, or fraudulent representation, with in- 
tent to appropriate the same to the use of the 
party so acquiring, or of destroying or im- 
pairing the rights of the party justly entitled 
to the same. Pen. Code Tex. 1911, art. 1421 
(Vernon’s Ann, P. C., art. 1545); May v. 
State, 15 Tex, App. 486; Cochrain v. State, 
98 Tex. Cr. R. 483, 248 S. W. 43, 44. 


The distinction between swindling and theft by 
false pretext under Penal Code Tex. 1911, art. 1332 
(Vernon’s Ann. P. C., art. 1413), depends upon wheth- 
er the injured party was induced to part or intend- 
ed to part with both title and possession, in which 
case the offense is swindling, or whether he intended 
to part only with possession, in which case it is 
theft by false pretext. Gibson v. State, 85 Tex. Cr. 
R. 462, 214 8S. W. 341, 342; Gordon v. State, 85 Tex, 
Cr. R, 641, 214 S. W. 980; Segal v. State, 98 Tex. Cr. 
R. 485, 265 S. W. 911, 912, 35 A. L. R. 1331. 

In Kansas, under a contract of insurance issued 
to protect a dealer in automobiles against “theft, 
robbery, or pilferage,”’ the act of a swindler, who 
deprives the insured of an automobile, by means of a 
preconceived plan which involves misrepresentation 
and fraud, is a species of theft for which the in- 
surance company is liable. Overland-Reno Co. v. In- 
ternational Indemnity Co., 115 Kan. 137, 222 P. 122; 
following Hill v. North River Ins. Co., 111 Kan. 225, 
207 P. 205, 206, 24 A. L. R. 736, 


SWITCH. A mechanical device which turns a 
movable object from one course to another. 
Jeffery v. Kewaunee, G. B. & W. Ry. Co., 189 
Wis. 207, 207 N. W. 283, 284. 

As used in railroading, a device for moving 
a small section of track so that rolling stock 
may be run or shunted from one line to an- 
other. Jeffery v, Kewaunee, G. B. & W. Ry. 
Co., supra. A mechanical arrangement of 
movable parts of rails for transferring cars 
from one track to another; also a siding; a 
turuont. Pittsburgh Rys. Co. v. Borough of 
Carrick, 259 Pa. 333, 1038 A. 106,108. A track 
in the nature of a sidetrack adjacent to and 
used in connection with another line of track, 
Indiana Rys. & Light Co. v. City of Kokomo, 
185 Ind. 548, 108 N. E. 771, 772. 


- SWITCHING SERVICE 


SWITCH LIMITS. Depot or station grounds; 
yard limits. Atchison, T. & S. F. Ry. Co. v. 
McCall, 48 Okl. 602, 150 P. 173, 174. 


SWITCH-YARD DOCTRINE. The doctrine 
that there can be no implied license to the 
public to use the track of a railroad company. 
within the limits of its switch-yard. In Geor- 
gia, the doctrine has been held not to apply 
to a case where there is only one track, 
which is the main track of the company, al- 
though this track may be partly within the 
yard limits, and occasionally used in connec- 
tion with the switch-yard. Binion v. Central 
of Georgia Ry. Co., 12 Ga. App. 668, 78 S. 
E. 182. 


SWITCHING MOVEMENT or OPERATION. 
This term becomes of importance in determin- 
ing whether or not the Safety Appliance Act 
(45 USCA § 1 et seq.) is applicable to a par- 
ticular set of facts, and is distinguished from 
“train movement.” Thus, the continuous 
movement of freight. cars, reassembled after 
switching, from one portion of a railroad yard 
to another 4,500 feet away, through the busi- 
ness or warehouse part of a city, and crossing 
several city streets at grade, was held to be a- 
“train movement,” and not a “switching oper- 
ation.” Illinois Cent. R. Co. y. U. S. (C. ©. A.) 
14 F.(2d) 747, 748. For other illustrative cases 
of “train movements,” see Great Northern Ry. 
Co. v. U. S. (C. C. A.) 297 F. 692, 694; Great 
Northern Ry. Co. v. U. S. (C. C. A.) 288 F. 
190, 191; Kraemer v. Chicago & N. W. Ry. 
Co., 148 Minn, 310, 181 N. W. 847, 848. For 
cases of “switching operations,” see U. S. v. 
Northern Pac. Ry. Co. (C. ©. A) 255 F. 655; . 
Chattanooga Station Co. v. Harper, 138 Tenn. 
562, 199 S. W. 394, 397. 


SWITCHING SERVICE. This term is princi- 
pally used in law in contradistinction to 
“transportation service,” for which different 
rates may be set. “Transportation service” 
is one which requires no other service to com- 
plete the shipper’s object, while “switching 
service” is one which precedes or follows 
transportation service. Andrews Steel Co. v. 
Davis, 210 Ky. 473, 276 S. W. 148, 150, and 
applies only to a shipment on which legal 
freight charges have already been earned, or 
are to be earned, J. P. Doppes Sons Lumber 
Co. v. Cincinuati, N. O. & T. P. Ry. Co., 92 
Ohio St. 206, 110 N. E. 640, 642, L. R. A. 


1916D, 452. The word “switching” in this 
connection is synonymous with *“transfer- 
ring.” J. B. Doppes Sons Lumber Co. v. Cin- 


cinnati, N. O. & T. P. Ry. Co., supra. The test 
of distinction between these two services is 
not only whether the switching service fol- 
lows transportation, but whether the move- 
ment of cars is under the yard-master’s di- 
rection, in which case it is switching service, 
or under the trainmaster’s direction, in which 
event it is transportation service. St. Louis, 
I. M. & S. Ry. Co. y. Clark Pressed Brick Co., 
127 Ark. 474, 192 S. W. 382, 384. “Switching 


SWOLING OF LAND 


services” may aliso be distinguished from a 
“line haul,” in that the latter is a definite serv- 
ice rendered between two definite points, to 
which switching is a mere incident. Cum- 
mings Sand & Gravel Co. v. Minneapolis & 
St. L. Ry. Co., 182 Iowa, 955, 166 N. W. 354, 
356, L. R. A. 1918C, 797. 


SWOLING OF LAND. So much land as one’s 
plow can till in a year; a hide of land. Cow- 
ell. ` 


SWORN. Frequently used interchangeably 
with “verified.” Francesconi v. Independent 
School Dist. of Wall Lake, 204 Iowa, 307, 214 
N. W. 882, 885. See Swear. 


SWORN BROTHERS. In old English law. 
Persons who, by mutual oaths, covenant to 
share in each other’s fortunes. 


SWORN CLERKS IN CHANCERY. Certain 
officers in the English court of chancery, 
whose duties were to keep the records, make 
copies of pleadings, etc. Their offices were 
_ abolished by St. 5 & 6 Vict. c. 103. 


SYB AND SOM. A Saxon form of greeting, 
‘meaning peace and safety. 


SYLLABUS. An abstract; a head-note; a 
note prefixed to the report of an adjudged 
case, containing an epitome or brief state- 
meut of the rulings of the court upon the point 
or points decided in the case. In West Vir- 
ginia it is the law of the case, whatever may 
be the reasoning employed in the opinion of 
the court. Kuhn v. Coal Co., 215 U. S. 356, 
_ 8058. Ct. 140, 141, 54 L. Ed. 228. The syllabus, 
however, in that state, is never made up of 
finding of facts, but is limited to points of 
law determined. Sometimes the finding of 
facts is referred to for the purpose of explain- 
ing the point of law adjudicated, but only for 
that purpose. Koonce v. Doolittle, 48 W. Va. 
592, 37 S. E. 644, 645. Likewise in Ohio, the 
authority of decisions of its Supreme Court is 
limited to points stated in the syllabus. 
Walsh v, E. G. Shinner & Co. (C. ©. A.) 20 F. 
(2d) 586, 588. But ordinarily, where a head- 
note, even though prepared by the court, is 
given no special force by statute or rule of 
court, the opinion is to be looked to for the 
original and authentic statement of the 
grounds of decision. Burbank v. Ernst, 232 
U. S. 162, 34 S. Ct. 299, 58 I. Ed. 551. 

Also, a catalogue or list; specifically (cap- 
italized), a collection of eighty condemned 
propositions addressed by Pope Pius IX to all 
the Catholic episcopate, December 8, 1864, It 
gave rise to the most violent polemics; the 
Ultramontane party was loud iu its praise, 
while the liberals treated it as a declaration 
of war by the church on modern society and 
civilization. Encyel. Br. 


SYLLOGISM. In logic. The full logical 
form of a single: argument. It consists of 
three propositions, (two premises and the 
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conclusion,) and these contain three terms, of 
which the two occurring in the conclusion 
are brought together in the premises by being 
referred to a common class, 


SYLVA CAEDUA, Lat. In ecclesiastical law. 
Wood of any kind which was kept on pur- 
pose to be cut, and which, being cut, grew 
again from the stump or root. Lynd. Prov. 
190; 4 Reeve, Eng. Law 90. And see Silva 
Crdua. 


SYMBOLAEOGRAPHY. The art or cunning 
rightly to form and make written instru- 
ments, It is either judicial or extrajudicial; 
the latter being wholly occupied with such 
instruments as concern matters not yet ju- 
dicially in controversy, such as instruments 
of agreements or contracts, and testaments 
or last wills. Wharton. 


SYMBOLIC DELIVERY. The constructive 
delivery of the subject-matter of a sale or 
gift, where it is cumbersome or inaccessible, 
by the actual delivery of some article which 
is conventionally accepted as the symbol or 
representative of it, or which renders access 
to it possible, or which is evidence of the pur- 
ehaser’s or donee’s title to it. Thus, a pres- 
ent gift of the contents of a box in a bank 
vault, accompanied by a transfer of the key 
thereto, is valid as a symbolical delivery. 
In-re Leadenham’s Estate, 289 Pa. 216, 137 
A, 247,249. 


SYMBOLUM ANIMA. Lat. A mortuary, or 
soul scot. See Soul Scot. 


SYMMETRY. Due proportion of several 
parts of a body to each other; adaptation of 
the form or dimensions of the several parts 
of a thing to each other; harmonious rela- 
tion of parts; conformance; consistency ; 
congruity; correspondence or similarity of 
form, dimensions, or parts on opposite sides 
of an axis, center, or a dividing plane. Max- 
well v. City of Buhl, 40 Idaho, 644, 236 P. 
122, 123. 


SYMOND’S INN. Formerly an inn of chan- 
cery. 


SYMPATHETIC STRIKE. A 
Booth v. Brown (C. C.) 62 F. 794, 795. 


boycott. 


SYNALLAGMATIC CONTRACT. In the civ- 
i law. A bilateral or reciprocal contract, 
in which the parties expressly enter into mu- 
tual engagements, each binding himself to 
the other. Poth. Obl. no. 9. Such are the 
contracts of sale, hiring, ete. 


SYNCHRONISM. Two things may be said 
to be operating in “synchronism,” not merely 
when they operate simultaneously, but also 
when their cycles of operation bear a timed 
relation to each other. Diamond Power Spe- 
cialty Corporation v. Bayer (C. 0. A.) 13 F. 
(2d) 337, 342. ` 
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SYNCOPARE. To cut ‘short, or pronounce 
things so as not to be understood. Cowell. 


SYNDIC. : 
In the Civil Law 


An advocate or patron; a burgess or re- 
corder; an agent or attorney who acts for a 
corporation or university; an actor or pro- 
curator; an assignee. Wharton. 


The word “syndic” in the civil law corresponds 
very nearly with that of assignee under the com- 
mon law. Moblle & O. R. Co. v. Whitney, 39 Ala, 
468, 471. 


In English Common Law 


An agent appointed by a corporation for the 
purpose of obtaining letters of guardianship 
and the like, to whom such letters were is- 
sued. Minnesota L. & T. Co. v. Beebe, 40 
Minn. 7, 41 N. W. 232, 233, 2 L. R. A. 418. 


In French Law 


The person who is commissioned by the 
courts to administer a bankruptcy. He ful- 
fills the same functions as the trustee or as- 
signee. Also, one who is chosen to conduct 
the affairs and attend to the concerns of a 
body corporate or community. In this sense 
the word corresponds to director or manager. 
Rodman Notes to Code de Com. p. 351; Dal- 
loz, Dict. Syndic. See Field v. United States, 
9 Pet. 182, 9 L. Hd. 94. 


In Louisiana 


The assignee of a bankrupt, Also, one of 
several persons to be elected by the creditors 
of a succession, for the purpose of administer- 
ing thereon, whenever a succession has been 
renounced by the heirs, or has been accepted 
under the benefit of an inventory, and nei- 
ther the beneficiary heirs, their attorney in 
fact, nor tutor will accept the administration 
and give the security required. Civ. Code. La. 
art. 1224, 


SYNDICALISM. The theory, plan, or prac- 
tice of trade-uuion action which aims by the 
general strike and direct action to establish 
control by local organizations of workers 
over the means and processes of production. 
Webster, Dict. 

A form or development of trade-unionism, 
originating in France, which aims at the pos- 
session of the means of production and dis- 
tribution, and ultimately at the control of 
society and government, by the federated bod- 
ies of industrial workers, and which seeks to 
realize its purposes through the agency of 
general strikes and of terrorism, sabotage, 
violence, or other criminal means. New Cent. 
Dict. 


Criminal Syndicalism 


‘Defined by the California Criminal Syndi- 
calism Act as any doctrine or precept advo- 
cating, teaching, or aiding and abetting the 
commission of crime, sabotage (defined in the 


SYNOD 


act as willful and malicious physical dam- 
age or injury to physical property), or unlaw- 
ful acts of force and violence or unlawful 
methods of terrorism, as a means of accom- 
plishing a change in industrial ownership, or 
control, or effecting any political change. See 
People v. Lesse, 52 Cal. App. 280, 199 P. 46, 
47; State v. Dingman, 37 Idaho, 2538, 219 P. 
760, 763. 


SYNDICATE. A university committee. A 
combination of persons or firms united for 
the purpose of enterprises too large for indi- 
viduals to undertake; or a group of finan- 
ciers who buy up the shares of a company in 
order to sell them at a profit by ereating a 
searcity. Mozley & Whitley. 

An association of individuals, formed for 
the purpose of conducting and carrying out 
some particular business transaction, ordi- 
narily of a financial character, in which the 
members are mutually interested. Hamble- 
ton v. Rhind, 84 Md. 436, 36 A. 597, 40 L. R. 
A. 216. An organization formed for some 
temporary purpose. Gates v. Megargel (C. 
C. A.) 266 F. 811, 817, such as the organiza- 
tion of a real estate trust and the sale of 
shares to the public. Minot v. Burroughs, 
223 Mass. 595, 112 N. E. 620, 623. 


SYNDICATING. Gathering materials suita- 
ple for newspaper publication from writers 
and artists and distributing the same at reg- 
ular intervals, in the form of matrices, to 
newspapers throughout the country for publi- 
cation on the same day. Star Co. v. Wheeler 
Syndicate, 155 N. Y. S. 782, 784, 91 Mise. Rep. 
640. 


SYNDICOS, or SYNDICUS. One chosen by 2 
college, municipality, ete., to defend its cause. . 
Calvin. See Syndic. 


SYNGRAPH, The name given by the canon- 
ists to deeds or other written instruments of 
which both parts were written on the same 
piece of parchment, with some word or let- 
ters of the alphabet written between them, 
through which the parchment was cut in such 
a manner ag to leave half the word on one 
part and half on the other. It thus corre- 
sponded to the chirograph or indenture of 
the common law. 2 BI. Comm. 295, 296. 


Formerly such writings were attested by the sub- 
scription and crosses of the witnesses; afterwards, 
to prevent frauds and concealments, they made deeds 
of mutual covenant in a script and rescript, or in a 
port and counterpart, and in the middle between 
the two copies they wrote the word syngraphus in 
large letters, which, being cut through the parch- 
ment and one being delivered to each party, on being 
afterwards put together proved their authenticity. 


A deed, bond, or other written instrument 
under the hand and seal of all the parties. It 
was so called because the parties wrote to- 
gether. 


SYNOD. 
tical persons concerning religion ; 


A meeting or assembly of ecclesias- 
being the 


SYNOD 


same thing, in Greék, as convocation in Latin. 
There are four kinds: (1) A general or uni- 
versal synod or council, where bishops of all 
nations meet; (2) a national synod of the 
clergy of one nation only; (8) a provincial 
synod, where ecclesiastical persons of a prov- 
ince only assemble, being now what is called 
the “convocation ;” (4) a diocesan synod, of 
those of one diocese. A synod in Scotland is 
composed of three or more presbyteries. 
Wharton, 


A convention of bishops and elders within a dis- 
trict including at least three presbyteries. Com. v. 
Green, 4 Whart. (Pa.) 560. 

A meeting of the few adjoining presbyteries,— 
not the same as an ecumenical council, which is a 
council of all, and not of a part. Groesbeeck v. 
Dunscomb, 41 How. Prac. (N. Y.) 344. 


SYNODAL. A tribute or payment in mon- 
ey paid to the bishop or archdeacon by the 
inferior clergy, at the Easter visitation. 


SYNODALES TESTES. L. Lat. Synods-men 
(corrupted into sidesmen) were the urban and 
rural deans, now the church-wardens. See 
Sidesmen. 


SYNONYMOUS. Expressing the same or 
nearly the same idea. McCarthy v. Dunlevy- 
Franklin Co., 277 Pa. 467; 121. A, 409, 410; 
Hoffine v. Ewing, 60 Neb. 729, 84 N. W., 93, 
95. 
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SYPHILIS. In medical jurisprudence. A 
venereal disease (vulgarly called “the pox”) 
of peculiar virulence, infectious by direct con- 
tact, capable of hereditary transmission, and 
the source of various other diseases and, di- 
rectly or indirectly, of insanity. 


SYSTEM. Method; manner; mode. Fosche 
v. Union Traction Co., 108 Kan. 585, 196 P. 
423, 424. An organized plan or scheme in 
keeping with which the constituent parts 
thereof are rendered similar and are connect- 
ed and combined into one complete harmoni- 
ous whole, importing both a unity of purpose 
and eutirety of operation. Coulter v. Pool, 
187 Cal. 181, 201 P. 120, 125. Thus, as used 
in a constitutional provision making it the 
duty of the legislature to establish a system 
of free public schools, the term indicates some 
degree of uniformity and equality of oppor- 
tunity for pupils attending such schools. Mil- 
ler v. Childers, 107 OKI. 57, 238 P. 204, 206. 
In mining usage, under the principle that 
a system or plan of development is sufficient 
to meet the requirements of annual expendi- 
ture in development of mining claims, the 
term “system” or “general system” of work 
means that work as it is commenced on the 
ground is such that if continued it will lead 
to a discovery and developmeut of the veins 
or ore bodies that are supposed to be in the 
claims, or if these are known that the work 
will facilitate the extraction of ores and min- 
erals. Golden Giant Mining Co. v. Hill, 27 
N. M. 124, 198 P. 276, 279, 14 A. I. R. 1450. 
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TABULARIUS 


T 


T. As an abbreviation, this letter usually 
stands for either “Territory,” “Trinity,” 
“term,” “tempore,” (in the time of,) or “ti- 
tle.” ; 

Every person who was convicted of felony, 
short of murder, and admitted to the benefit 
of clergy, was at one time marked with this 
letter upon the brawn of the thumb. Abolish- 
ed by 7 & 8 Geo. IV, c. 27. Whart. Dict. 

By a law of the Province of Pennsylvania, 
A. D. 1698, it was provided that a convicted 
thief should wear a badge in the form of the 
letter “T.,” upon his left sleeve, which badge 
should be at least four inches long and of a 
color different from that of his outer gar- 
ment. Linn, Laws Prov. Pa. 275. 


T. R. E. An abbreviation of “Tempore Regis 
Edwardi,” (in the time of King Edward,) of 
common occurrence in Domesday, when the 
valuation of manors, as it was in the time of 
Edward the Confessor, is recounted. Cowell. 


TABARD. A short gown; 
a surcoat. 


a herald’s coat; 


TABARDER. One who wears a tabard or 
short gown; the name is still used as the ti- 
tle of certain bachelors of arts on the old 
foundation of Queen’s College, Oxford. Enc. 
Lond. 


TABELLA. Lat. In Roman law. A tablet. 
Used in voting, and in giving the verdict of 
juries and decision of judges; and, when 
written upon, commonly translated “ballot.” 
The laws which introduced and regulated the 
mode of voting by ballot were called “leges 
tabellarie.” Calvin.; 1 Kent, Comm. 232, 
note. 


TABELLIO. Lat. In Roman law. An officer 
corresponding in some respects to a notary. 
His business was to draw legal instruments, 
(contracts, wills, etc.) and witness their ex- 
ecution. Calvin. 


Tabelliones differed from notaries in many re- 
spects: they had judicial jurisdiction in some cases,’ 
and from their judgments there were no appeals, 
Notaries were then the clerks or aiders of the 
tabelliones; they received the agreements of the 
parties, which they reduced to short notes; and 
these contracts were not binding until they were 
written in extenso, which was done by the tabel- 


liones. Jacob Law Dict. Tabellion, 
TABERNACULUM. In oid records. A pub- 
lic inn, or house of entertainment. Cowell. 
TABERNARIUS. Lat. 

l In the Civi! Law 

A shop-keeper. Dig. 14, 3, 5, 7. 

In Old English Law 

A taverner or tavern keeper. Fleta, lib. 2, 
c. 12, § 17. 
TABES DORSALIS. In medical jurispru- 
dence. Another name for locomotor ataxia. 


Bu.Law Diet. (8D Ep.) —107 


It accompanies attacks of tabetic dementia. 
See Insanity, ` i 


TABETIC DEMENTIA. See Insanity. 


TABLE. A synopsis or condensed statement, 
bringing together numerous items.or details 
so as to be comprehended in a single view; 
as genealogical tables, exhibiting the names 
and relationships of all the persons compos- 
ing a family; life and annuity tables, used 
by actuaries; interest tables, etc. 


TABLE DE MARBRE. Fr. In old French 
law. Table of Marble; a principal seat of 
the admiralty, so called.. These Tables de 
Marbre are frequently mentioned in the Or- 
donnance of the Marine. Burrill. 


TABLE OF CASES. An alphabetical list of 
the adjudged cases cited, referred to, or di- 
gested in a legal text-book, volume of reports, 
or digest, with references to the sections, pag- 
es, or paragraphs where they are respective- 
ly cited, ete., which is commonly either pre- 
fixed or appended to the volume. _ 


TABLE RENTS. In English law. Payments 
which used to be made to bishops, ete., reserv- 
ed and appropriated to their table or house- 
keeping. Wharton. 


TABLEAU OF DISTRIBUTION. In Louisi- 
ana. A list of creditors of an insolvent es- 
tate, stating what each is entitled to. Tay- 
lor v. Hollander, 4 Mart. N. S. (La.) 535. 


TABULA. Lat. In the civil law. A table 
or tablet; a thin sheet of wood, which, when 
covered with wax, was used for writing. 


TABULA IN NAUFRAGIO, Lat. A plank in 
a shipwreck. This phrase is used metaphor- 
ically to designate the power subsisting in a 
third mortgagee, who took without notice of 
the second mortgage, to acquire the first in- 
cumbrance, attach it to his own, and thus 
squeeze out and get satisfaction, before the 
second is admitted to the fund. 1 Story, Eq. 
Jur. § 414; 2 Ves. Ch. 573. “It may be fairly 
said that the doctrine survives only in the un- 
just ‘and much-criticised English rule of tack- 
ing.” Ames, Lect. Leg. Hist. 269. See Tack- 
ing. The use of the expression is attributed 
to Sir Matthew Hale. See 2 P. Wms. 491, 


TABULA. Lat. In Roman law. Tables. 
Writings of any kind used as evidences of a 
transaction. Brissonius. Contracts and 
written instruments of all kinds, especially 
wills. So called because originally written on 
tablets and with wax. Calvinus, — 


TABULÆ NUPTIALES. In the civil law. A 
written record of a marriage; or the agree- 
ment as to the dos. 


TABULARIUS. Lat. A notary, or tabellio. 
Calvin, ` 


TAC, TAK 


TAC, TAK. In old records. A kind of cus- 
tomary payment by a tenant. Cowell. 


TAC FREE. In old records. Free from the 
common duty or imposition of tac. Cowell. 


TACIT. Not expressed; implied or infer- 
red; manifested by the refraining from con- 
tradiction or objection; inferred from the sit- 
uation and circumstances, in the absence of 
express matter. Thus, tacit consent is con- 
sent inferred from the fact that the party 
kept silence when he had an opportunity to 
forbid or refuse. l 


TAC!T ACCEPTANCE. In the civil law, a 
tacit aceaptance of an inheritance takes place 
when some act is done by the heir which 
neccssarily supposes his intention to accept 
and which he would have no right to do but 
in his capacity as heir. Civ. Code La. art. 
§88. ; 


TACIT HYPOTHECATION. In the civil law, 
a species of lien or mortgage which is created 
by operation of law without any express 
agreement of the parties. Mackeld. Rom. 
Law, § 343. In admiralty law, this term is 
sometimes applied to a maritime lien, which 
is not, strictly speaking, an hypothecation in 
the Roman sense of the term, though it re- 
semhles it. See The Nestor, 1 Sumn. 73, 18 
Fed. Cas. 9. 


TACIT LAW. A law which derives its au- 
thority from the common consent of the peo- 
ple without any legislative enactment. 1 
Bouv. Inst. no. 120. : 


TACIT MORTGAGE. In the law of Louisi- 
ana. The law alone in certain cases gives to 
the creditor a mortgage on the property of his 
debtor, without it being requisite that the 
parties should stipulate it. This is called “le- 
gal mortgage.” It is called also “tacit mort- 
gage,” because it is established by the law 
withont the aid of any agreement. Civ. Code 
La, art. 3311. 


TACIT RELOCATION. In Scotch law. The 
tacit or implied renewal of a lease, inferred 
when the landlord, instead of warning a ten- 
ant to remove at the stipulated expiration of 
th. lease, has allowed him to continue with- 
out making a new agreement. Bell, “Relo- 
eation.” 


TC!T TACK. In Scotch law. An implied 
tack or lease; inferred from a tacksman’s 
possessing peaceably after his tack is expired. 
1 Forb. Inst, pt. 2, p. 153. 


Tacita quedam habentur pro expressis. 8 Coke, 
40. Things unexpressed are sometimes con- 
sidered as expressed. 


TACITE. Lat. Silently; impliedly; tacitly. 


TACITURNITY. In Scotch law, laches in not 
prosecuting a legal claim, or in acquiescing 
in an adverse one. Mozley & Whitley. - 
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TACK, v. To annex some junior lien to a 
first lien, thereby acquiriug priority over an 
intermediate one. See Tacking. 


TACK, n, In Scotch law. A term corre- 
sponding to the English “lease,” and denot- 
ing the same species of contract. 


—Tack duty. Rent reserved upon a lease. 


TACKING. The uniting of securities given 
at different times, so as to prevent any inter- 
mediate purchaser from claiming a title to 
redeem or otherwise discharge one lien, which 
is prior, without redeeming or discharging the 
other liens also, which are subsequent to his 
own title. 1 Story, Eq. Jur. § 412. The term 
is particularly applied to the action of a third 
mortgagee who, by buying the first lien and 
uniting it to his own, gets priority over the 
second mortgagee. The source and origin 
of the English doctrine is the case of Marsh 
v. Lee, 2 Ventr. 337; 1 Ch. Cas. 162; 1 Wh, 
& T. L. ©. Eq. 611, notes. This case and the 
doctrine founded upon it has been the subject 
of severe criticism, Langd. Eq. Pl. 191. Lord 
Ch. J. Holt is said to have been one of the 
first to benefit by the right of tacking; see 
Holt v. Mill, 2 Vern. 279. This doctrine is 
inconsistent with laws which require the re- 
cording of mortgages, and in the United 
States, it does not exist to any extent. Pea- 
body v. Patten, 2 Pick. (Mass.) 517; Brayee 
v. Bank, 14 Ohio 318; Anderson v. Neff, 11 
Serg. & R. (Pa.) 208; Dyer v. Graves, 37 Vt. 
875; Parkist vy. Alexander, 1 Johns. Ch. (N. 
Y.) 399; Bisph. Eq. § 159. 

The term is also used in a number of other 


connections, as of possessions, disabilities, or 


items in accounts or other dealings. In these 
several cases the purpose of the proposed 
tacking is to avoid the bar of a statute of 
limitations. See Davis v, Coblens, 174 U. S. 
719, 19 S. Ct. 832, 43 L. Ed. 1147; Knippen- 
berg v. Morris, 80 Ind. 540; Eager v. Com., 
4 Mass. 182; Caperton v. Gregory, 11 Grat. 
(Va.) 505; Sharp v. Stephens’ Committee, 21 
Ky. L. Rep, 687, 52 S. W. 977; Graham v. 
Stanton, 177 Mass. 321, 58 N. E, 1023; Moore 
v. Blackman, 109 Wis. 528, 85 N. W. 429. 
The term is applied especially to the process 
of making out title to land by adverse posses- 
sion, when the present occupant and claim- 
ant has not been in possession for the full 
statutory period, but adds or “tacks” to his 
own possession that of previous occupants 
under whom he claims. See J. B. Streeter 
Co. v. Fredrickson, 11 N. D. 300, 91 N. W. 
692; Frost v. Courtis, 172 Mass, 401, 52 N. E. 
515; Lantry v. Wolff, 49 Neb. 374, 68 N. W. 
494; Woodruff v. Roysden, 105 Tenn. 491, 58 
S. W. 1066, 80 Am. St. Rep. 805; Harris v. 
McGovern, 99 U. S. 161, 25. L. Ed. 317; Mur- 
ray v. Pannaci, 67 N. J. Eq. 724, 57 A. 1132; 
Johnston v. Case, 131 N. C. 491, 42 S. E 957. 


TACKSMAN. In Scotch law. A tenant or 
lessee; one to whom a tack is granted, 1 
Forb. Inst. pt. 2, p. 153. 7 
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TACTIS SACROSANCTIS. Lat. In old Eng- 
lish law. ‘Touching the holy evangelists: 
Fleta, lib. 3, c. 16, § 21. “A bishop may swear 
visis evangeliis, [looking at the Gospels,] and 
not tactis, and it is good enough.” Freem. 
133. 


TACTO PER SE SANCTO EVANGELIO. 
Lat. Having personally touched the holy 
Gospel. Cro. Eliz. 105. The deseription of 
a corporal oath. r 


TAIL. Limited; abridged; reduced; cur- 
tailed, as a fee or estate in fee, to a certain 
order of succession, or to certain heirs. 


TAIL, ESTATE IN. An estate of inherit- 
ance, which, instead of descending to heirs 
generally, goes to the heirs of the donee’s 
body, which means his lawful issue, his chil- 
dren, and through them to his grandchildren 
in a direct line, so long as his posterity en- 
dures in a regular order and course of de- 
scent, and upon the death of the first owner 
without issue, the estate determines. 1 
Washb, Real Prop. *72. Kolmer v. Miles, 
270 TH, 20, 110 N. E. 407, 408; Inlow v. Her- 
ren, 306 Mo. 42, 267 S. W. 893, 899; Tantum 
v. Campbell, 83 N. J. Eq. 361, 91 A. 120, 121; 
Harwell v. Harwell, 151 Tenn. 587, 271 S. W. 
353, 355. 


An estate tail is a freehold of inheritance, limited 
to a person and the heirs of his hody, general or 
special, male or female, and is the creature of the 
statute de Donis. The estate, provided the entail 
be not barred, reverts to the donor or reversioner, if 
the donee die without leaving descendants answering 
to the condition annexed to the estate upon its crea- 
tion, unless there be a limitation over to- a third 
person on default of such descendants, when it vests 
in such third person or remainder-man. Wharton. 
In re Reeves, 10 Del. Ch. 324, 92 A, 246, 247; 10 Del. 
Ch. 483, 94 A. 511, 518; Conover v. Cade, 184 Ind. 
604, 112 N. E. 7, 11; Gardner'v. Anderson, 114 Kan. 
778, 227 P. 743, 748; Cox v. Fink, 200 Ky. 219, 254 S. 
W. 757, 758. 


Several Tail 


An entail severally to two; as if land is 
given to two men and their wives, and to the 
.beirs of their bodies begotten; here the 
donees have a joint estate for their two lives, 
and yet they have a several inheritance, be- 
cause the issue of the one shall have his 
moiety, and the issue of the other the other 
moiety, Cowell, 


Tail after Possibility of Issue Extinct 

A species of estate tail which arises where 
one is tenant in special tail, and a person 
from whose body the issue was to spring dies 
without issue, or, having left issue, that is- 
sue becomes extinct. In either of these cas- 
es the surviving tenant in special tail be- 
comes “tenant in tail after possibility of is- 
sue extinct.” 2 Bl. Comm, 124. 


Tail Female 


When lands are given to a person and the 
feme heirs of his or her body, this is called 


TAILLE 


an “estate tall- female,” and the male heirs 
are not capable of inheriting it. _ 


Tail General | 


_An estate in tail granted to one “and the 
heirs of his body. begotten,” which is called 
“tail general” because, how often ssever such 
donee in tail be married, his issu2 in general 
by all and every such marriage is, in su ces- 
sive order, capable of inheriting the estate 
tail per formam doni. 2 Bl. Comm. 113; Tan- 
tum y. Campbell, 83 N. J. Eg. 301, 91 A. 120, 
122. This is where an estate is limited to a 
man and the heirs of his body, without any 
restriction at all; or, according to some au- 
thorities, with no other restriction than that 
in relation to sex. Thus, tail male gen`ral 
is the same thing as tail male; the word 
“general,” in such case, implying that there 
is no other restriction. upon the descent of 
the estate than that it must go in the male 
line. So an estate in tail female general is 
an estate in tail female. The word “gener- 
al,” in the phrase, expresses a purely nega- 
tive idea, and may denote the absence of any 
restriction, or the absence of some giver re- 
striction which is tacitly understood. Moz- 
ley & Whitley. 


Tail Male 
When certain lands are given to a per- 
son and the male heirs of his or her body, 
this is called an “estate tail male,” and the 
female heirs are not capable of inheriting it. 


Tail Special 

This denotes an estate in tail where the 
succession is restricted to certain heirs of 
the donee’s body, and does not go to all of 
them in general; e. g., where lands and tene- 
meuts are given to a man and “the heirs of 
his body on Mary, his now wife, to be be- 
gotten ;” here no issue can inherit but such 
special issue as is engendered between those 
two, not such as the hushand may have by 
another wife, and therefore it is called “spe- 
cial tail.” 2 Bl. Comm. 113. It is defined 
by Cowell as the limitation of lands and tene- 
ments to a man and his wife and the heirs of 
their two bodies. But the phrase need not be 
thus restricted. Tail special, in its largest 
sense, is where the gift is restrained to cer- 
tain heirs of the donor’s body, and doesnot go 
to all of them in general. Mozley-& Whitley. 


TAILAGE. See Tallage, 


TAILLE. Fr. 


In Old French Law 


A tax or assessment levied by the king, or 
by any great lord, upon his sub‘ects, usually 
taking the form of an imposition upon the 
owners of real estate. Brande. The equiva- 
lent of the English tallage—the typical direct 
tax in France of the Middle Ages, as tonlieu 
was the generic term for an indirect tax. 
See Tallage. 


TAILLE 


In Old English Law 


The fee which is opposed to fee-simple, be- 
“eause it is so minced or pared that it is not 
in the owner’s free power to dispose of it, but 
it is, by the first giver, cut or divided from 
all other, and tied to the issue of the donee, 
—in short, an estate-tail, Wharton. 


TAILORS TO THE TRADE. Those who cut, 
make, and trim garments for merchant tail- 
ors in different parts of the United States. 
Magid v. Tannenbaum, 164 App. Div. 142, 
149 N. Y. S. 445. 


TAILZIE. In Scotch law. An entail, A 
tailzied fee is that which the owner, by ex- 
ercising his inherent right of disposing of his 
property, settles upon others than those to 
whom it would have descended by law. 1 
Forb. Inst. pt. 2, p. 101. 


TAINT. A conviction of felony, or the per- 
son so convicted. Cowell. 


TAKE. To lay hold of; to gain or receive 
into possession; to seize; to deprive one of 
the use or possession of; to assume owner- 
ship. City of Durham v. Wright, 190 N. C. 
568, 130 S. Ð. 161, 163. Thus, constitutions 
generally provide that a man’s property shall 
not be taken for public uses without just com- 
pensation. Evansville & O. R. Co. v. Dick, 9 
Ind. 433; Gas Products Co. v. Rankin, 63 
Mont. 372, 207 P. 993, 998, 24 A. L. R. 294; 
Piper v. Ekern, 180 Wis. 586, 194 N. W. 159, 
162, 34 A. L. R. 32. Property may be deemed 
“taken” within the meaning of these consti- 
tutional provisions when it is totally destroy- 
ed or rendered valueless, Lund v. Salt Lake 
County, 58 Utah, 546, 200 P. 510, 513, or 
when it is damaged by a public use in connec- 
tion with an actual taking by the exercise 
of eminent domain, City of St. Louis v. St. 
Louis, I. M..& S. Ry. Co., 272 Mo. 80, 197 S. 
W. 107, 111. See, however, United States v. 
Louisville Bridge Co. (D. C.) 233 F. 270, 277; 
Richards v. Washington Terminal Co., 233 
U. S. 546, 34 S. Ct. 654, 657, 58 L: Ed. 1088, 
L. R. A. 1915A, 887; Pontiac Improvement 
Co. v. Board of Com’rs of Cleveland Metro- 
politan Park Dist., 104 Ohio St. 447, 18 N. E. 
635, 638, 23 A. L. R. 866. 


To “take” a thing is to receive it. Ordinarily if 
some further action is to be taken by the recipient 
the use of the word “accept” is expected. Johnston 
v. Schwenck, 99 Ohio St. 59, 124 N. E. 61, 63, 8 A. L. 
R. 170, 


In the law of larceny, to obtain or assume 
possession of a chattel unlawfully, and with- 
out the owner’s consent; to appropriate 
things to one’s own use with felonious in- 
tent. Thus, an actual teking is essential to 
constitute larceny. 4 BL Comm. 430. A 
“taking” occurs when a person with a pre- 
conceived design to appropriate property to 
his own use obtains possession of it by means 
of-.fraud er trickery. People v. Edwards, 
72 Cal. App. 102, 286 P. 944, 948. ` 
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In this connection, “take” is not synonymous with 
“obtain,” which embraces many other ways of ac- 
quiring property. Allen v. State, 97 Tex. Cr. R. 467, 
262 S. W. 502, 503. Nor is “take” necessarily synony- 
mous with “steal.” Hunt v, State, 89 Tex. Cr. R. 
89, 229 S. W. 869, 871; Louisville & N. R. Co. v. 
Malone, 200 Ala. 380, 76 So. 286, 297. But the phrase 
“take by stealth” may have the same meaning as 
“steal.” Roach v. State, 23 Okl. Cr, 280, 214 P. 563, 
564. 


To seize or apprehend a person; to arrest 
the body of a person by virtue of lawful proc- 
ess. Thus, a capias commands the officer 
to take the body of the defendant. Com. v. 
Hall, 9 Gray (Mass.) 267, 69 Am. Dec, 285. 

To acquire the title to an estate; to receive 
or be entitled to an estate in lands from an- 
other person by virtue of some species of ti- 
tle. Thus one is said to “take by purchase,” 
“take by descent,” “take a life-interest under 
the devise,” ete. In re Bock, 125 Misc. 658, 
211 N. Y. 8. 621, 622. 


Technically “inherit” is a word of limitation, and 
“tako” is a word of purchase. Barmore v. Darragh 
(Tex. Civ. App.) 231 5. W. 472, 479, 


To receive the verdict of a jury; to su- 
perintend the delivery of a verdict; to hold 
acourt. The commission of assize in England 
empowers the judges to take the assizes; 
that is, according to its ancient meaning, to 
take the verdict of a peculiar species of jury 
called an “assize;” but, in its present mean- 
ing, “to hold the assizes.” 3 Bl. Comm. 59, 
185. To choose; e. g., ad capiendas assisas, 
to choose a jury. 

To procure or to obtain (an appeal), Nes- 
sans v. Colomes, 136 La. 1051, 68 So, 122; 
Cochran v. State, 206 Ala. 74, 89 So. 278, 

See, also, Taking. 


TAKE AWAY. This term in a statute punish- 
ing every person who shall take away any 
female under 18 from her father for the pur- 
pose of prostitution requires only that such 
person procure or cause her to go away by 
some persuasion, enticement, or inducement 
offered, exercised, or held out to the girl, or 
by furnishing her the means or money with 
which to go away. State v. Corrigan, 262 Mo. 
195, 171 S. W. 51, 54. 


TAKE BACK. To revoke; to retract; as, 
to take back one’s promise. Dimock State 
Bank v. Boehnen, 46 S. D. 50, 190 N. W. 485. 


TAKE BY STEALTH. To steal; feloniously 
to take and carry away the personal goods 
of another; to take without right, secretly, 
and without leave or consent of the owner. 
Roach y. State, 23 Okl. Cr. 280, 214 P. 563, 
564. 


TAKE CARE OF. To support; maintain; 
look after (a person). Ballenger v. Ballenger, 
208 Ala, 147, 94 So. 127. To pay (a debi). 
Scranton Mercantile Co. v. E. Schneider & 
Co., 163 Ark. 536, 260 S. W. 426, 427.. 
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TAKE EFFECT. To become. operative or 
executed. Miller v. Oliver, 54 Cal. App. 495, 
202 P. 168, 171. 


TAKE OVER. To assume control or manage- 
ment of ;—not necessarily involving the trans- 
fer of absolute title. New York Trust Co. v. 
Farmers’ Irr. Dist. (C. C. A.) 280 F. 785, 795. 
See, however, Knight v. First Nat. Bank (C. 
C. A.) 281 F. 968, 972. 


TAKE UP. To pay or discharge (a note). 
Ashville Sav. Bank v. Lee, 214 Ala. 501, 108 
So. 335, 8387; McKenzie v. Smith, 18 Ga. App. 
626, 89 S. E. 1097, 1098; Dilenbeck v. Her- 
rold, 183 Towa, 264, 164 N. W. 869, 870. Also, 
sometimes, to purchase a note. Dilenbeck vV, 
Herrold, supra. To retire (a negotiable in- 
strument); to discharge one’s liability on it; 
—said particularly of an indorser or ac 
ceptor. 


A party to a negotiable instrument, particularly 
an indorser or acceptor, is said to “take up” the 
paper, or to “retire” it, when he pays its amount, 
or substitutes other security for it, and receives it 
again into his own hands. See Hartzell v. McClurg, 
64 Neb. 316, 74 N. W. 626; McKenzie v. Smith, 18 Ga, 
App. 626, 89 S. E. 1097, 1098, 


TAKENOKQ. Chopped, cooked, and canned 
bamboo sprouts from Japan, used as a vege- 
table in a manner similar to asparagus. Nip- 
pon Co. v. U. S., 12 Ct. Cust. App. 548, 549. 


TAKER. One who takes or acquires; par- 
ticularly, one who takes an estate by devise. 
When an estate is granted subject to a re- 
mainder or executory devise, the devisee of 
the immediate interest is called the “first 
taker.” 


TAKING. In criminal law and torts. The 
act of laying hold upon an article, with or 
without removing the same. It implies a 
transfer of possession, dominion, or control. 
See Take. 

Under various statutes relating to sexual 
offenses, such as the abduction of a girl un- 
der the age of 18 years for the purpose of 
carnal intercourse, to constitute a “taking” 
no force, actual or constructive, need be exer- 
cised. State v. Lauzer, 152 Minn. 279, 188 
N. W. 558, 559. The “taking” may be effected 
by persuasion, enticement, or inducement. 
State v. Richards, 88 Wash. 160, 152 P. 720. 
And it is not necessary that the girl be taken 
from the control or against the will of those 
having lawful authority over her. State v. 
Lauzer, 152 Minn. 279, 188 N. W. 558. But 
the state must prove conduct by defendant 
indicating a control, complete or partial, of 
her person, having sexual intercourse as its 
object. State v. Clough (Del. Gen. Sess.) 134 
A. 172, 173. 


TALC. A mineral compound, known as hy- 
drated silicate of magnesia. United States 
v. R. C. Boeckel & Co. (C. C. A.) 221 F. 885, 
886. 


< TALIO 


TALE. The count or counting of money. 
Said to be derived from the same root as 
“tally.” Cowell. Whence also the modern 
word “teller.” . 

In Old Pleading 


The plaintiff’s count, declaration, or narra- 
tive of his case. 3 Bl. Comm. 293. 


TALES. Lat. Such; such men. A num- 
ber of jurors added to a deficient panel to 
supply the deficiency. Nesbit v. People, 19 
Colo. 441, 36 P. 221. See Shields v. Bank, 3 
Hun (N. Y.) 477, 479. When, by means of 
challenges or any other cause, a sufficient 
number of unexceptionable jurors does not 
appear at the trial, either party may pray a 
“tales,” as it is termed; that is, a supply 
of such men as are summoned on the first 
panel in order to make up the deficiency. 
Brown. See State v. McCrystol, 48 La. Ann. 
907, 9 So. 922; Railroad Co. v. Mask, 64 Miss. 
738, 2 So. 360. . 

A list of such jurymen as were of the tales, 
kept in the king's bench office in England. 


TALES DE CIRCUMSTANTIBUS. So many 
of the by-standers. The emphatic words. of 
the old writ awarded to the sheriff to make 
up a deficiency of jurors out of the persons 
present in court. 3 BL Comm. 365. ` 
The order of the judge for taking such by- 
standers as jurors. See Lee v. Evaul, 1 N. J. 
Law, 283; Fuller v. State, 1 Blackf. (Ind.) 6 


TALESMAN. A person summoned to act as 
a juror from among the by-standers in the 
court. Linehan v. State, 113 Ala. 70, 21 So. 
497; Shields v. Niagara County Sav. Bank, 
5 Thomp. & C. (N. XY.) 587. A person sum- 
moned as one of the tales added to a jury. 
Webster, Dict. 


TALIO. Lat. In the civil law. Like for 
like; punishment in the same kind; the pun- 
ishment of an injury by an act of the same 
kind, as an eye for an eye, a limb for a limb, 
ete, Calvin. 


Talis interpretatio semper fienda est, ut evitetur 
absurdum et inconveniens, et ne judicium sit 
iHuserium. 1 Coke, 52. Interpretation is al- 
ways to be made in such a manner that what 
is absurd and inconvenient may be avoided, 
and the judgment be not illusory [or nuga- 
tory]. ` 


Talis non est eadem; nam nullum simile est 
idem. 4 Coke, 18. What is like is not the 
same; for nothing similar is the same. 


Talis res, vel tale rectum, que vel quod non est 
in homine adtunc superstite sed tantummodo est 
et consistit in consideratione et intelligentia le- 
gis, et quod alii dixerunt talem rem vel tale rec- 
tum fore in nubibus. Such a thing or such a 
right as is not vested in a person then liv- 
ing, but merely exists in the consideration 
and contemplation of law [is said to be in 
abeyance,] and others have said that such a 


TALITER PROCESSUM EST 


thing or such a right is in the clouds. 
Litt. 342. 


Co, 


TALITER PROCESSUM EST. “So it has pro- 
ceeded.” Words formerly used in pleading, 
by which a defendant, in justifying his con- 
duct-by the process of an inferior court, al- 
leged the proceedings in such inferior court. 
Steph. Pl. 5th ed. p. 369. Upon pleading the 
judgment of an inferior court, the proceed- 
ings preliminary to such judgment, and on 
which the same was founded, must, to’ some 
extent, appear in the pleading, but the rule 
is that they may be alleged with a general al- 
legation that “such proceedings were had,” 
instead of a detailed account of the proceed- 
‘ings themselves, and this general allegation is 
called the “taliter processum est.” A like 
concise mode of stating former proceedings 
in a suit is adopted at the present day in 
chancery proceedings upon petitions and in 
actions in the nature of bills of revivor and 
supplement, Brown. 


TALLAGE, or TAILAGE. A piece cut out of 
the whole. Cowell. Used metaphorically 
‘for a share of a man’s substance paid by way 
of tribute, toll, or tax, being derived from 
the French “tatller,” which signifies to cut a 
‘piece out of the whole. Cowell. See State v. 
Switzler, 143 Mo. 287, 45 S. W. 245, 40 L. R. 
A. 280, 65 Am. St. Rep. 653; Lake Shore, etc., 
R. Co. v. Grand Rapids, 102 Mich. 874, 60 N. 
W. 767, 29 L. R. A. 195. A term used to ‘de- 
_note subsidies, taxes, customs, and, indeed, 
any imposition whatever by the government 
for the purpose of raising a revenue, Bacon, 
Abr. Smuggling, ete. (B); Fort. De Laud. 26; 
Madd. Exch. ¢. 17; Co. 2d Inst. 531, A tax 
upon cities, townships and boroughs granted 
to the king as a part of the royal revenue, 2 
Steph. Com. 622; 1 Poll. & Maitl. 647. 


TALLAGER. A tax or toll gatherer; men- 
_tioned by. Chaucer (and spelled “talaigier”). 


‘TALLAGIUM. LL. Lat. <A term including 
all taxes. 2 Inst. 582; People v. Brooklyn, 9 
Barb. (N. Y.) 551; Bernards Tp. v. Allen, 61 
N. J. Law, 228, 39 A. 716. 


TALLAGIUM FACERE. To give up accounts 
in the exchequer, where the method of ac- 
counting was by tallies. 


TALLATIO. A keeping account by tallies. 
Cowell. 


TALLEY, or TALLY. A stick cut into two 
parts, on each whereof is marked, with notch- 
es or otherwise, what is due between debtor 
-and creditor. It was the ancient mode of 
keeping accounts. One part was held by the 
creditor, and the other by the debtor. The 
use Of tallies in the exchequer was abolished 
by St. 23 Geo. IIT. c. 82, and the old tallies 
were ordered to be destroyed by St. 4 & 5 Wm. 
IV. « 15. Wharton. By the custom of Lon- 
don, sealed tallies were effectual as a deed. 
Liber Albus 191a. They are admissible by. the 
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French and Italian Codes as evidence between 
traders. It is said that they were negotiable. 
See Penny Encycl.; Hall, Antiq. of Exch, 118, 


—Taliies of loan. A term originally used in 
England to describe exchequer bills, which 
were issued by the officers of the exchequer 
when a temporary loan was necessary to meet 
the exigencies of the government, and charg- 
ed on the credit of the exchequer in general, 
and made assignable from one person to an- 
other. Briscoe v. Bank of Kentucky, 11 Pet. 
328, 9 L. Ed. 709. 


—Taily trade. A system of dealing by which 
dealers furnish certain articles on credit, up- 
on an agreement for the payment of the stip- 
ulated price by certain weekly or monthly in- 
stallments. MeCul. Dict. 


TALLIA. L. Lat. A tax or tribute; tallage; 
a share taken or cut out of any one’s income 
or means, Spelman. 


TALMUD. A work which embodies the civil 
and canonical law of the Jewish people. 


TALTARUM’S CASE. A case reported in 
Yearb. 12 Edw. IV. 19-21, which is regarded 
as having established the foundation of com- 
mon recoveries. 


TAM QUAM. A phrase used as the name of a 
writ of error from inferior courts, when the 
error is supposed to be as well in giving the 
judgment as in awarding execution upon it. 
(Tam in redditione judicii, quam in adjudi- 
catione executionis.) 


Venire Tam Quam 


One by which a jury was summoned, as 
well to try an issue as to inquire of the dam- 
ages on a default. 2 Tidd, Pr. 722, 895. 


TAME. Domesticated; accustomed to man; 
reclaimed from a natural state of wildness. 
In the Latin phrase, tame animals are de- 
scribed as domite nature. 


TAMEN. Lat. 
less; yet. 


TANGIBLE PROPERTY. Goods, wares, and 
merchandise, In re Arbib’s Estate, 127 Misc. 
820, 216 N. Y. S. 522, 523. Such property as 
may be seen, weighed, measured, and estimat- 
ed by the physical senses, and which is cap- 
able of being possessed. People ex rel. Astor 
Trust Co. v. State Tax Commission, 160 N. Y. 
S. 854, 855, 174 App. Div. 820. Property 
which may be touched; such as is perceptible 
to the senses; corporeal property, whether 
real or personal, The phrase is used in oppo- 
sition to such species of property as patents, 
franchises, copyrights, rents, ways, and in- 
corporeal property generally. 


Notwithstanding; neverthe- 


TANISTRY. In old Irish law. A species of 
tenure, founded on ancient usage, which al- 


lotted the inheritance of lands, castles, etc., 


to the “oldest and worthiest man of the de- 
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It was. abolished 
Jacob; Wharton. : 


ceased’s name and blood.” 
-in the reign of James I. . 


TANK. A receptacle for liquid. American 
Tank Co. v. Revert Oil Co., 196-P. 1111, 1112, 
108 Kan. 690. 


TANKAGE. Waste matter from tanks, es- 
pecially the dried, nitrogenous residue from 
tanks, in which fat has been rendered, used 
as a fertilizer. Jenkins v. Springfield Reduc- 
tion & Chemical Co., 1€9 Mo. App. 534, 154 S. 
wW. &32, &34. The refuse of meat-packing 
houses, unfit for human consumption, it 
known as “tankage” or “liquid stick” accord- 
ing to its water content. Darling & Co. v. U. 
S., 12 Ct. Cust. App. 86, 87. 


TANNERIA. In old English law. Tannery; 
the trade or business of a tanner. Fleta, lib. 
2, c. 52, § 35. 


TANTEO. Span. In Spanish law. Pre-emp- 
tion. White, New kecop. b. 2, tit. 2, ¢ 3. 


TANTO, RIGHT OF. In Mexican law. The 
right enjoyed by an usufructuary of property, 
of buying the property at the same price at 
which the owner offers it to any other person, 
or is willing to take from another. Civ. Code 
Mex. art. 992. 


Tantum bona vaæ'ent, quantum vendi possunt. 
Shep. Touch. 142. Goods are worth so much 
as they can be sold for. 3 Inst. 305. 


Tantum habent de lege, quantum habent de jus- 
titia. (Precedents) have value in the law to 
the extent that they represent justice. Hob. 
270. 


TARDE VENIT. Lat. In practice. The 
name of a return made by the sheriff to a 
writ, when it came into his hands too late to 
be executed before the return-day. 


TARE. A deficiency in the weight or quan- 


tity of merchandise by reason of the weight . 


of the box, cask, bag, or other receptacle 
which contains it and is weighed with it. Al- 
so an allowance or abatement of a certain 
weight or quantity which the seller makes to 
the buyer, on account of the weight of such 
box, cask, etc. Napier v. Barney, 5 Blatchf. 
191, 17 Fed. Cas. 1149. See Tret. 


TARIFF. A cartel of commerce, a book of 
rates, a table or catalogue, drawn usually in 
al: habetical order, containing the names of 
several kinds of merchandise, with the duties 
or customs to be paid for the same, as settled 
by authority, or agreed on between the several 
princes and states that hold commerce to- 
gether. Enc. Lond.; Railway Co. v. Cush- 
man, 92 Tex. 623, 50 S. W. 1019; Pacifice S. S. 
Co. v. Cockette (C. ©. A.) 8 F.2d) 259, 261. 
The list or schedule of articles on which a 
duty is imposed upcn their importation into 
the United States, with the rates at which 
they are severally taxed. Also the custom or 
duty payable on such articles. And, deriva- 
tively, the system or principle of imposing du- 


TAX 


ties on the Importation’ of foreign: merchan- 
dise. : i 


TASSUM. In old English law. A heap; a 
hay-mow, or hay-stack. Fænum in tassis, hay 
in stacks. Reg. Orig. 96. Le 


TATH. In the counties of Norfolk and Suf- 
folk, the lords of manors anciently claimed. 
the privilege of having their tenants’ flocks 
or sheep brought at night upon their own de- 
mesne lands, there to be folded for the im- 
provement of the ground, which liberty was 
called by the name of the “tath.” Spelman. 


TAURI! LIBERI LIBERTAS. Lat. A com- 
mon bull; because he was free to all the ten- 
ants within such a manor, liberty, etc. 


TAUTOLOGY. Describing the same thing 
twice in one sentence in equivalent terms; a. 
fault in rhetoric. It differs from repetition, 
or iteration, which is repeating the same sen-. 
tence in the same or equivalent terms; the 
latter is sometimes either excusable or nec- 
essary in an argument or address; the former, 
(tautology) never. Wharton. ` 


TAVERN. A place of entertainment; a house 
kept up for the accommodation of strangers; 
Originally, a house for the retailing of liquors 
to be drunk on the spot. Webster. City of 
Independence v. Richardson, 117 Kan. 656, 

232 P. 1044, 1046; Audubon Country Club v. 

Commonwealth, 169 Ky. 399, 183: S. W. 911, 
912; Waitt Const. Co. v. Chase, 197 App. Div. 
327, 188 N. Y. S. 589, 592; City of Birming-: 
ham v, Bollas, 209 Ala. 512, 96 So. 591, 592. ~ 


The word “tavern,” in a charter provision author- 
izing municipal authorities to “license and regulate 
taverns,” includes hotels. “Tavern,” “hotel,” and 
“public house” are, in this country, used synony- 
mously; and while they entertain the traveling: 
public, and keep guests, and receive compensation 
therefor, they do not lose their character, though’ 
they may not have the privilege of selling liquors’ 
St. Louis v. Siegrist, 46 Mo. 595. And see State v. 
Heise, 7 Rich. Law (S. C.) 520; Bonner vy. Welborn, 
7 Ga. 306; Rafferty v. Insurance Co., 18 N. J. Law,,. 
484, 38 Am. Dec. 525; In re Brewster, 39 Misc. 689, 
80 N, Y. S. 666; Braswell v. Comm., 5 Bush. (Ky.) 
544; Kelly v. New York, 54 How. Prac. (N. Y.) 
331. 


TAVERN KEEPER. One who keeps a tav- 
ern. One who keeps an inn; an innkeeper. 


TAVERNER. In old English law. <A seller 
of wine; one who kept a house or shop for 
the sale of wine. : 


TAX, v. To impose a tax; to enact or de- 
clare that a pecuniary contribution shall be: 
made by the persons liable, for the’ support of 
government. Spoken of an individual, to be 
taxed is to be included in an assessment made 
for purposes of taxation, 


In Practice 

To assess or determine; 

just, or settle. 
costs (gq. v.). 


to liquidate, ad-: 
Spoken particularly of tearing 


TAX 


TAX, n. Taxes are a ratable portion of the 
produce of the property and labor of the indi- 
vidual citizens, taken by the nation, in the 
exercise of its sovereign rights, for the sup- 
port of government, for the administration 
of the laws, and as the means for continuing 
in operation the various legitimate functions 
of the state. Black, Tax Titles, § 2; New 
London v. Miller, 60 Conn. 112, 22 A, 499; 
Graham v. St. Joseph Tp., 67 Mich. 652, 35 N. 
W. 808; Gibbons v. Ogden, 9 Wheat. 1, 6 L. 
Ed. 23; Des Moines Union Ry. Co. v. Chicago 
Great Western Ry. Co., 188 Iowa, 1019, 177 N. 
wW. 90, 91,9 A. L. R. 1557; People v. Dummer, 
274 Ill. 637, 118 N. E. 934, 9835; Davy v. Mc- 
Neill, 31 N. M. 7, 240 P. 482, 488; Voelkel v. 
City of Cincinnati, 112 Ohio St. 374, 147 N. E. 
754, 756, 40 A. L. R., 73; Rawlins v. Warner- 
Quinlan Asphalt Co., 70 OKI. 309, 174 P. 526, 
529; Houck v. Little River Drainage Dist., 
239 U. S. 254, 36 S. Ct. 58, 61, 60 L. Ed. 266; 
City of Chickasha v. O’Brien, 58 Okl. 46, 159 
P. 282, 288; Bente v. Bugbee, 103 N. J. 
Law, 608, 137 A. 552, 553; Columbia Gaslight 
Co. v. Mobley, 139 S. C. 107, 137 S. E. 211, 212; 
Hunt v. Callaghan, 32 Ariz, 235, 257 P. 648, 
649; State ex rel. American Central Ins. Co. 
v. Gehner, 315 Mo. 1126, 280 S. W. 416, 417; 
Tevander v. Prupdael (C. C. A.) 299 F. 746, 
753; Montgomery County v. City of Montgom- 
ery, 190 Ala. 366, 67 So. 311, 313; Strand v. 
Marin, 30 N. D. 165, 152 N. W. 280. 

Taxes are. the enforced proportional con- 
tribution of persons and property, levied by 
the authority of the state for the support of 
the government, and for all public needs; por- 
tions of the property of the citizen, demand- 
ed and received by the government, to be dis- 
posed of to enable it to discharge its functions. 
Opinion of Justices, 58 Me. 590; Moog v. Ran- 
dolph, 77 Ala. 597; Palmer v. Way, 6 Colo. 
106; Wagner v. Rock Island, 146 Il. 139, 34 N. 
E. 545, 21 L. R. A. 519; In re Hun, 144 N. Y. 
472, 39 N. E. 376; Taylor v. Boyd, 63 Tex. 
533; Morgan’s Co. v. State Board of Health, 
118 U. S. 455, 6 S. Ct. 1114, 30 L. Ed. 237; 
Dranga v. Rowe, 127 Cal. 506, 59 P. 944: Mc- 
Clelland v. State, 188 Ind. 321, 37 N. E. 1089; 
Hanson v. Vernon, 27 Iowa, 28, 1 Am. Rep. 
215; Bonaparte v. State, 63 Md. 465; Pitts- 
burgh, etc., R. Co. v. State, 49 Ohio St. 189, 
30 N. E. 435, 16 L. R. A. 380; Illinois Cent. 
R. Co. v. Decatur, 147 U. S. 190, 13 S. Ct. 293, 
87 L. Ed. 132. 

In a general sense, a tax is any contribution 
imposed by government upon individuals, for 
the use and service of the state, whether un- 
der the name of toll, tribute, tallage, gabel, 
impost, duty, custom, excise, subsidy, aid, sup- 
ply, or other name. Story, Const. § 950. 


-+ Synonyms 


In a broad sense, tawes undoubtedly include 
assessments, and the right to impose assess- 
ments has its foundation in the taxing power 


of. the government;. and yet, in practice. 


and as generally understood, there is a broad 
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distinction between the two terms. “Taxes,” 
as the term is generally used, are public bur- - 
dens imposed generally upon the inhabitants 
of the whole state, or upon some civil division 
thereof, for governmental purposes, without 
reference to peculiar benefits to particular in- 
dividuals or property. “Assessments” have 
Teference to impositions for improvements 
which are specially beneficial to particular in- 
dividuals or property, and which are imposed 
in proportion to the particular benefits sup- 
posed to be conferred. They are justified only 
because the improvements confer special bene- 
fits, and are just only when they are divided in 
proportion to such benefits. Roosevelt Hos- 
pital v. New York, 84 N. Y. 112. As distin- 
guished from other kinds of taxation, “assess- 
ments” are those special and local impositions 
upon property in the immediate vicinity of 
municipal improvements which are necessary 
to pay for the improvement, and are laid with 
reference to the special benefit which the 
property is supposed to have derived there- 
from. Hale v. Kenosha, 29 Wis. 599; Ride- 
notir v. Safn, 1 Handy (Ohio) 464; King v. 
Portland, 2 Or. 146; Williams v. Corcoran, 46 
Cal. 5538; State v. Moenter, 99 Ohio. St. 110, 
124 N. E. 70, 72; Shaver v. Rice, 209 Ky. 467, 
273 S. W. 48, 51; Jackson v. Board of Edu- 
cation of Cedarville Tp. Rural School Dist., 
Greene County, 115 Ohio St. 368, 154 N. E. 247, 
248; Warren v. Lower Salt Creek Drainage 
Dist. of Logan County, 316 TH. 345, 147 N. E. 
248, 249; Board of Drainage Com’rs of Mc- 


_Cracken County v. Graves County, 209 Ky. 


193, 272 S. W. 887, 388; Carlyle v. Bartels, 
315 Il. 271, 146 N. E. 192, 198; State v. Mik- 
kelson, 24 N. D. 175, 189 N. W. 525, 527; In 
re Walker River Irrigation District, 44 Nev. 
821, 195 P. 327, 330; Witherow v. Board of 
Drainage Com’rs of Powder Springs Creek 
Drainage Dist. No. 2, 155 Ga. 476, 117 8S. E. 
329, 330. 

Taxes differ from subsidies, in being certain 
and orderly, and from forced contributions, 
etc., in that they are levied by authority of 
law, and by some rule of proportion which is 
intended to insure uniformity of contribution, 
and a just apportionment of the burdens of 
government. Cooley, Tax’n, 2. 

The words “tax” and “excise,” although oft- 
en used as synonymous, are to be considered 
as having entirely distinct and separate sig- 
nifications. The former is a charge appor- 
tioned either among the whole people of the 
state, or those residing within certain dis- 
tricts, municipalities, or sections. It is re- 
quired to be imposed, as we shall more fully 
explain hereafter, so that, if levied for the 
public charges of government, it shall be 
shared according to the estate, real and per- 
sonal, which each person may possess; or, if 
raised to defray the cost of some loeal govern- 
ment of a public nature, it shall be borne by 
those who will receive some special and pecu- 
liar benefit or advantage which an expenditure 
of money for a public object may cause to 
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those on whom the tax is assessed. An ex- 
cise, on the other hand, is of a different char- 
acter. It is based on no rule of apportion- 
ment or equality whatever. It is a fixed, ab- 
solute, and direct charge laid on merchandise, 
products, or commodities, without any regard 
to the amount of property belonging to those 
on whom it may fall, or to any supposed rela- 
tion between money expended for a public ob- 
ject and a special benefit occasioned to those 
by whom the charge is to be paid. Oliver v. 
Washington Mills, 11 Allen (Mass.) 274. 


In General 
—Ad valorem tax. See Ad Valorem. 


—Capitation tax. See that title. 


—Collateral inheritance tax. See Collateral in- 


heritance. 


—Direct tax. A direct tax is one which is de- 
manded from the very persons who, it is in- 
tended or desired, should pay it. Indirect 
taxes are those which are demanded from one 
person, in the expectation and intention that 
he shall indemnify himself at the expense of 
another. Mill, Pol. Econ. Taxes are divided 
into “direct,” under which designation would 
be included those which are assessed upon the 
property, person, business, income, etc., of 
those who are to pay them, and “indirect,” 
or those which are levied on commodities be- 
fore they reach the consumer, and are paid 
by those upon whom they ultimately fall, not 
as taxes, but as part of the market price of 
the commodity. Cooley, Tax’n, 6. 

Historical evidence shows that personal 
property, contracts, occupations, and the like, 
have never been regarded as the subjects of 
direct tax. The phrase is understood to be 
limited to taxes on land and its appurtenanc- 
es, and on polls. Veazie Bank v. Fenno, § 
Wall. 533, 19 L. Ed. 482. See Hylton v. U. S., 
3 Dall. 171, 1 L. Hd. 556; Pacific Ins. Co. v. 
Soule, 7 Wall. 445, 19 L. Ed. 95; Scholey v. 
Rew, 80 U. 8. 347, 23 L. Ed. 99; Springer v. 
U. 5., 102 U. S. 602, 26 L. Ed. 253; Veazie 
Bank v. Fenno, 8 Wall. 533, 19 L. Ed. 482; 
Pollock v. Farmers L. & T. Co., 157 U. S. 429, 


15 8. Ct. 678, 39 L. Ed. 759; Railroad Co. v.. 


Morrow, 87 Teun. 406, 11 S. W. 348, 2 L. R. A. 
853; People v. Knight, 174 N. Y. 475, 67 N. 
E. 65, 63 L. R. A. 87. 


-Estate tax. A tax upon the right to trans- 
fer, while a succession or legacy tax is a tax 
upon the right to receive. Hazard v. Bliss, 
43 R. I. 431, 113 A: 469, 471, 23 A. L. R. 826; 
Frick v. Lewellyn (D. C.) 298 F. 803, 810; 
Hazard v. Bliss, 43 R. I. 431, 113 A. 469, 471, 
23 A. L. R. 481; Plunkett v. Old Colony Trust 
Co., 233 Mass. 471, 124 N, E. 265, 266, 7 A. L. 
R. 696; Frick v. Lewellyn (D. C.) 298 F., 808, 
810; In re Hamlin, 226 N. Y. 407, 124 N. B. 4, 
6, T A. L. R. 701; In re Sherman’s Estate, 179 
App. Div. 497, 166 N. Y. S. 19, 23. 


—Flocr tax. A tax on all the distilled spirits 
“on the floor’ of a warehouse, i. e„ in the 
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warehouse. Greenbrier Distillery Co. v. U, S. 
(D. C.) 288 F. 893, 895. 


—Franchise tax. See Franchise. 


—Income tax. See Income. 


—Indirect taxes are those demanded in the 
first instance from one person in the expecta-. 
tion and intention that he shall indemnify. 
himself at the expense of another. “Ordinari- 
ly all taxes paid primarily by persons who can 
shift the burden upon some one else, or who 
are under no legal’ compulsion to pay them, 
are considered indirect taxes.” Pollock v. 
Farmers’ L. & T. Co., 157 U. S. 429, 15 8. Ct. 
673, 39 L. Ed. 759; Springer v. U. K., 102 U. S. 
602, 26 L. Ed. 253; Thomasson v. State, 15 
Ind. 451; Foster & Creighton Co. v. Graham, 
154 Tenn. 412, 285 S. W. 570, 572, 47 A. L. R. 
971. 


—-Inheritance tax. See Inheritance. 


—License tax. See License. 


—Local taxes. Those assessments which are 
limited to certain districts, as poor-rates, pa- 
rochial taxes, county rates, municipal taxes, 
ete. 


~—Occupation tax. See Occupation. 


—Parliamentary taxes. Such taxes as are im- 
posed directly by act of parliament, i. e., by 
the legislature itself, as distinguished from 
those which are imposed by private individ- 
uals or bodies under the authority of an act 
of parliament.. Thus, a sewers rate, not being 
imposed directly by act of parliament, but by 
certain persons termed “commissioners of 
sewers,” is not a parliamentary tax; whereas 
the income. tax, which is directly imposed, 
and the amount also fixed, by act of parlia- 
ment, is a parliamentary tax. Brown. 


—Personal tax. This term may mean either 
a tax imposed on the person without reference 
to property, as a capitation or poll tax, ora 
tax imposed on personal property, as. distin- 
guished: from one laid on real property. See 
Jack v. Walker (C. C.) 79 F. 141; Potter v. 
Ross, 28 N. J. Law, 517; Bates’ Ann. St. Ohio, 
1904, $ 2860 (Gen. Code, § 5321). 


—Poll tax. See that title. 


—Proportional taxes. Taxes are “proportion- 
al” when the proportion paid by each tax- 
payer bears the same ratio to the amount to 
be raised that the value of his property bears 
to the total taxable value, and in the case- of 
a special tax when that is apportioned. ac- 
cording to the benefits received. In re Opin- 
ion of the Justices, 220 Mass. 613, 108 N. E. 
570, 572; Perkins v. Inhabitants of Town of 
Westwood, 226 Mass. 268, 115 N. E. 411, 412; 
In re Opinion of the Justices, 77 N. H. 611, 93 
A. 811, 312. aa _ 


—Public tax. <A tax levied for some general 
public purpose or for the purposes of the gen- 
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eral public revenue, as distinguished from lo- 
cal municipal taxes and assessments. Morgan 
v. Cree, 46 Vt. 783, 14 Am. Rep. 640; Buifalo 
City Cemetery v. Buffalo, 46 N. Y. 509. 


—Sinking fund tax. See Fund. 


—Specific tax. A tax imposed as a fixed sum 
on each article or item of property of a given 
Class or kind, without regard to its value; op- 
posed to ad valorem tax. 

Succession tax. See Succession. 


Tax certificate. A certificate of the purchase 
of land at a tax sale thereof, given by the 


officer -making the sale, and which is evidence. 


of the holder’s right to receive a deed of the 
land. if it is not redeemed within the time lim- 
ited by law. Bee Eaton v. Manitowoc County, 
44 Wis, 492; Nelson v. Central Land Co., 35 
Minn. 408, 29 N. Ww. 121. 


—Tax-deed. The conveyance given upon a 
sale of lands made for non-payment of taxes; 
the deed. whereby the officer of the law under- 
takes to convey the title of the proprietor to 
the purchaser at the tax-sale. 


—Tax lease. The instrument (or estate) given 
to the purchaser of land at a tax sale, where 
the law does not permit the sale of the estate 
in fee for non-payment of taxes, but instead 
-thereof directs the sale of an estate for years. 


—Tax levy. The total sum to be raised by a 
tax. Also the bill, enactment, or measure of 
legislation by which an annual or general tax 
is imposed. 


—Tax-lien. A statutory lien, existing in favor 
of the state or municipality, upon the lands of 
a person charged with taxes, binding the same 
either far the taxes assessed upon the specific 
tract of land or (in some jurisdictions) for all 
the taxes due from the individual, and which 
may be foreclosed for non-payment, by judg- 
ment of a court or sale of the land. 


—Taxpayer. A person chargeable with a tax; 
one from whom government demands a pe- 
cuniary contribution towards its support. 


—Taxpayers’ lists. Written exhibits required 
to be made out by the taxpayers resident in 
a district, enumerating all the property owned 
by them and subject to taxation, to be handed 
to the assessors, at a specified date or at reg- 
ular periods, as a basis for assessment and 
valuation. 


—Tax purchaser. A person who buys land at 
a tax-sale; the person to whom land, at a 
tax-sale thereof, is struck down, 


l See Roll. 
See Sale. 


Tax roll. 
Tax sale, 


-~Tax-title. The title by which one ‘holds land 
whielr:he-purchased at a tax sale. ‘Phat spe- 


cles; of title which: is. inaugurated by. a suc: 
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cessful. bid for land at a collector’s sale of the 
same for non-payment of taxes, completed 
by the failure of those entitled to redeem with- 
in the specified time, and evidenced by the 
deed executed to the tax purchaser, or his as- 
signee, by the proper officer. 


—Taxing district. The district threughout 
which a particular tax or assessment is rata- 
bly apportioned and levied upon the inhabit- 
ants; it may comprise the whole state, one 
county, a city, a ward, or part of a street. 


—Tonnage tax. See Tonnage Duty. 


—Wheel tax. A tax on wheeled vehicles of 
some or all kinds and bicycles. 


—Window tax. See Window. 
TAXA. L. Lat. Atax. Spelman, 


In Old Records 
An allotted piece of work; a task. 


TAXABLE. Subject to taxation; liable to be 
assessed, along with others, for a share in a 
tax. Persons sub’ect to taxation are some- 
times called “taxables;” so property which 
may be assessed for taxation is said to be tax- 
able. 

Applied to costs in an action, the word 
means proper to be taxed or charged up; le- 
gally chargeable or assessable, 


TAXARE. Lat. To rate or value. Calvin. 
To tax; to lay a tax or tribute. Spelman. 
In Old English Practice 
To assess; to rate or estimate; to moder- 


ate or regulate an assessment or rate. 


TAXATI. In old European law. Sold'ers of 
a garrison or fleet, assigned to a certain sta- 
tion. Spelman. 


TAXATIO. Lat. In Roman law. Taxation 
or assessment of damages; the assessment, by 
the judge, of the amount of damages to ke 
awarded to a plaintiff, and particularly in the 
way of reducing the amount claimed or sworn 
to by the latter. 


TAXATIO ECCLESIASTICA. The value of 
ecclesiastical benefices made through every 
diocese in England, on oceasion of Pope In- 
nocent. IV. granting to King Henry III. the 
tenth of all spirituals for three years. This 
taxation was first made by Walter, bishop of 
Norwich, delegated by the pope to this office 
in 38 Hen. III., and hence called “Tavatio Nor- 
wicencis.” It is also called “Pope Innocent’s 
Valor.” Wharton. 


TAXATIO EXPENSARUM. 
practice. Taxation of costs. | 


TAXATIO NORWICENSIS. A valuation. of 
ecclesiastical benefices made through every ` 
diocese in England, by Waltér, bishop of Nor- 
wich; delegated by. the: pope to this. office in 38 
Hen. III. Cowell... +: ° Lio H 


In old English 
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TAXATION: The imposition of a tax; the 
act or process of imposing and levying a pe- 


cuniary charge or enforced contribution, rata- 
ble, or proportioned to value or some other 
standard, upon persons or property, by or on 
behalf of a government or one of its divisions 


or agencies, for the purpose of providing reve-. 


nue for the maintenance and expenses of gov- 
ernment. 


The term “taxation,” both in common parlance 
and ‘in the laws of the several states, has been ordi- 
narily uscd, not to express the idea of the sovercign 
power which is exercised, but the exercise of that 
power for a particular purpose, viz., to raise a reve- 
nue for the genera] and ordinary expenses of the 
government, whether it be the state, county, town, or 
city government. But there is another class of ex- 
penses, also of a public nature, necessary to be pro- 
vided for, peculiar to the local government of coun- 
ties, cities, towns, and even smaller subdivisions, 
such as opening, grading, improving in various 
ways, and repairing highways and streets, and con- 
structing. sewers in cities, and canals and ditches for 


the purpose of drainage in the country. They are 


generally of peculiar local benefit. These hurdena 
have always, in every state, from its first settlement, 
been charged upon the localities benefited, and have 
been apportioned upon various principles; but, 
whatever principle of apportionment has been adopt- 
ed, they have been known, both in the legislation and 
ordinary speech of the country, by the name of ‘‘as- 
sessments.” Assessments have also, very generally, 
if not always, been apportioned upon principles dif- 
ferent from those adopted in “taxation,” in the ordi- 
nary sense of that term; and any one can see, 
upon a moment’s reflection, that the apportionment, 
to bear equally, and do substantial justice to all 
parties, must be made upon a different principle 
from that adopted in “taxation,” so called. Emery 
v. San Francisco Gas Co., 28 Cal. 356. 

The differences between taxation and taking prop- 
erty in right of eminent domain are that taxation 
exacts money or services from individuals, as and 
for their respective shares of contribution to any 
public hurden; while private property taken for 
public. use, by right of eminent domain, is taken, 
not as the owner's share of contribution to a public 
burden, but as so much beyond his share, and for 
which compensation must be made. Moreover, taxa- 
tion operates upon a community, or upon a class of 
persons in a community, and by some rule of appor- 
tionment: while eminent domain operates upon an 
individual, and without reference to the amount or 
value exacted from any other.individual, or class of 
individuals. People v. Brooklyn, 4 N. Y. 419, 55 
Am, Dec. 266. 


Double Taxation 
See Double. 


Taxation of Costs 


In practice. The process of ascertaining 
and charging up the amount of costs in an ac- 
tion to which a party is legally entitled, or 
which are legally chargeable. And, in Eng- 
lish practice, the process of examining the 
items in an attorney’s bill of costs and mak- 
ing the proper deductions, if any. 


TAXERS. Two officers yearly chosen in Cam- 
bridge, England, to see the true gauge of all 
the weights and measures. 


TEACHER: 


sengers. or receives telephone calls directing . 
where the passengers will be found, and | 
which drives to the destination of their pas- ' 


sengers over any streets which are ‘available. ; 


for such travel. Frick v. City of Gary, 192, 
Ind. 7, 185 N. F. 346, 347, 


TAXIGAB: A vehicle which ‘operates’ froma’ 
fixed station at which the driver receives pas- ` 


A conveyance sim- | 


ilar to a hackney carriage, held for public, 


hire at designated places, subject to munici-, 
pal control, Anderson v. Yellow Cab Co,” 
179 Wis. 300, 191 N. W. 748, 750, 31 A. L. R.. 
1197. Taxicabs are now so generally in use 
that they are included in the.class of common ; 
carriers. Donnelly v. Philadephia & R. Ry.. 


Co., 58 Pa. Super. Ct. 78, 82; Kerr v. Pent. 
sylvania & Reading Ry. Co., Id., 83; City of. 


Memphis v. State, 133 Tenn, 83, 179 S. W. 
634, L. R. A. 1916B, 1151, Ann., Cas. 1917G,, 
1056. A coach driven by mechanical power, 
on which a taximeter is affixed. People v. 
Cuneen, 94 Misc. 509, 159 N. Y. S. 967, 969. 


TAXING MASTER. 


TAXING OFFICER. Each house of parlia-: 
ment has a taxing officer, whose duty it is to: 
tax the costs incurred by the promoters.orm 
cpponeuts of private bills. May, Parl. Pr. 
843. o : 


See Master,- 


i 


TAXING POWER. The power of any gov- 
ernment to levy taxes. 


. ` rd 
TAXT-WARD. An annual payment. made to 
a superior in Scotland, instead of the duties. 
due to him under the tenure of ward- holding: 
Abolished. Wharton. 


TEA CHEST. A box containing a definite: 
and prescribed amount of tea, otherwise 
called whole chest (a hundred weight to 140: 
pounds or more), now seldom shipped, the’ 
smaller package being spoken of as. half: 
chest (75 to 80 pounds, but the weight varies 
according to the kind of tea), and quarter 
chest (from 25 to 80 pounds) and thus a “tea: 
chest” in the language of the trade is under- 
stocd to be a half chest and not a whole: 
chest. Japan Tea Co. v. Franklin MacVeagh' 
& Co., 142 Minn, 152, 171 N. W. 305, 307. ° : 


TEACH. To impart knowledge by means of. 
lessons; to give instruction in; communi- 
cating knowledge; introducing ‘into or im- 
pressing on the mind as truth or information, 
and may be done as well through written: 
communications, personal direction, through 
the public press, or through any means by’ 
which information may be disseminated, or 
it may be done by the adoption of sentiment: 
expressed or arguments made by others. 
which are distributed to others for their. 
adoption and guidance. Ex parte Bernat (D, 
C.) 255 F. 429, 432. 


TEACHER. One who teaches or instructs; 
especially one whose business or occupation 
is to teach others; an instructor; preceptor.. 


TEAM 


Jeu Jo Wan v. Nagle (C. C. A.) 9 F.2d) 309, 
810. 


TEAM. ‘Two or more horses, oxen, or other 
beasts harnessed together for drawing; In- 
man y. C., M. & St. P. R. Co., 60 Iowa, 462, 
15 N. W. 286; with the vehicle to which they 
are customarily attached; Dains v. Prosser, 
$2 Barb. (N. Y.) 291; Wilcox v. Hawley, 31 
N. Y. 655, in reference to an exemption law. 
It may mean a vehicle with animals drawing 
it and used for loads instead of persons. 
Hotchkiss v. Hoy, 41 Conn. 577. A horse 
driven with other horses unharnessed; El- 
liott v. Lisbon, 57 N. H. 29; and a single 
horse; Hoyt v. Van Alstyne, 15 Barb. (N. Y.) 
668; are held teams; Jones v. Holland Fur- 
nace Co., 188 Wis. 394, 206 N. W. 57, 59; Tate 
v. Cody-Henderson Co., 11 Ala. App. 350, 66 
So. 887, 838; Turk v. Daniel, 19 Ala. App. 
289, 97 So. 125; ‘Transfer Co. v. Davenport, 
15 Ala. App. 507, 74 So. 156, 158; American 
Mut, Liability Ins. Co. v. Witham, 124 Me. 
240, 127 A. 719. Automobiles may also be in- 
cluded in the meaning of team. Bragdon v. 
Kellogg, 118 Me. 42, 105 A. 433, 484, 6 A. L. 
R. 669; Smith v. Howard, 42 R. I. 126, 105 A. 
649, 650. 


TEAM, or THEAME. In old English law. A 
royalty or privilege granted, by royal charter, 
to a lord of a manor, for the having, restrain- 
ing, and judging of bondmen and villeins, 
with their children, goods, and chattels, etc. 
Glan: lib. 5, c. 2. 


TEAM TRACK. “Team tracks” are analogous 
to freight depots in that they bear the same 
relation to carload freight that such depots 
bear to less than carload freight. Shippers 
have no part in their construction or mainte- 
nance. There is a difference between “indus- 
trial tracks” and “team tracks.” The former 
are for the handling of carload freight from 
and to such plants. The cost of construction 
is usually borne in part by the owners of the 
plants, Carload freight is switched to and 
from the plants irrespective of whether the 
carrier performing the switching service par- 
ticipated in the line haul or not. Miller En- 
gineering Co, v. Louisiana Ry. & Nav. Co., 
144 La. 786, 81 So. 314, 317; Miller Engiueer- 
ing Co. v. Louisiana Ry. & Nav. Co., 144 La. 
786, 81 So. 314, 317. 


_ TEAM WORK. Within the. meaning of an 
exemption law, this term means work done 
by a team as a substantial part of a man’s 
business; as in farming, staging, express car- 
rying, drawing of freight, peddling, or the 
transportation of material used or dealt in 
as a business. Hickok v. Thayer, 49 Vt. 375. 


TEAMSTER. One who drives horses and a 


wagon for the purpose of carrying goods for 


hire. Elder v. Williams, 16 Nev. 416; Brusiė 
v. Griffith, 34 Cal. 306, 91 Am. Dec. 695. . He 
is liable as a common. earrier., Story, Bailm., 
§ 496. A teamster is a laborer; .McElwaine 
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v. Hosey, 135 Ind. 481, 35 N. E. 272. 
Carrier, 


See 


TECHNICAL. Belonging or peculiar to an 
art or profession. Technical terms are fre- 
quently called in the books “words of art.” 
Immaterial, not affecting substantial 
rights, without substance. Ætna Ins. Co. v. 
Waco Co. (Tex. Civ. App.) 189 S. W. 315, 317; 
City of Hartselle v. Culver, 216 Ala. 668, 114 
So. 58, 60; National Surety Co. v. Chalkley 
(Tex. Civ, App.) 260 S. W. 216, 218; U. S. v. 
Pennsylvania R. Co. (C. ©. A.) 283. F. 937, 
988; Hintz v. Wagner, 25 N. D. 110, 140 N. 
W. 729, 734; Judah v. F. H. Cheyne Electric 
Co., 53 Ind. App. 476, 101 N. E. 1089, 1043; 
People v. Maestry, 167 App. Div. 266, 152 N. 
Y. S. 767, 769; Lichtbach v. Kelbach (Sup.) 
186 N. Y. S. 126, 128; Shaw v. Union Trust 
Co. of Indianapolis, 79 Ind. App. 277, 137 N. 
E. 895, 896; Englebretson v, Industrial Ac- 
cident Commission, 170 Cal. 793,.151 P. 421, 
422; Jones v. State, 10 Okl Cr. 216, 137 P. 
121, 122. - 


TECHNICAL MORTGAGE. A true and for- 
mal mortgage, as distinguished from other 
instruments which, in some respects, have 
the character of equitable mortgages. Harri- 
son v. Annapolis & E. R. R. Co., 50 Md. 514. 


TEDDING. Spreading. Tedding grass is 
spreading it out after it is cut in the swath. 
10 Hast, 5. 


TEDING-PENNY. In old English law. A 
small tax or allowance to the sheriff from 
each tithing of his county towards the charge 
of keeping courts, etc. Cowell. 


TEEP. In Hindu law. A note of hand; a 
promissory note given by a native banker 
or money-lender to zemindars and others, to 
enable them to furnish government with se- 
curity for the payment of their rents. Whar- 
ton. 


TEGULA. 
19, 1, 18. 


TEIND COURT. In Scotch law. A court 
which has jurisdiction of matters relating 
to teinds, or tithes. 


TEIND MASTERS. Those entitled to tithes. 


TEINDS. In Scotch law. A term corres- 
ponding to tithes (g. v.) in English ecclesias- 
tical law. 


TEINLAND. Sax. In old English law. 
Land of a thane or Saxon noble; land grant- 
ed-by the crown to a thane or lord. Cowell; 
1 Reeve, Eng. Law, 5. 


TELEGRAM. A telegraphic dispatch; a 
message sent by telegraph. 


TELEGRAPH. In the English telegraph act 
of 1863, the. word is defined as “a. wire or 
wires. used for. the purpose of telegraphic 
communication, with any casing, coating, 


In the civil 'law.. A tile. Dig. 
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tube, or pipe inclosing the same, and any ap- 
paratus connected therewith for the purpose 
of telegraphic communication.” St. 26 & 27 
Vict. c 112, § 3. See also: State Public 
Utilities Commission v. Postal Telegraph- 
Cable Co., 285 Ill. 411, 120 N. E. 795, 796; 
Cochranton Telephone Co. y. Public Service 
Commission, 70 Pa. Super. Ct. 212, 215; 
Holmes Electrie Protective Co. v. Williams, 
228 N. Y. 407, 127 N. B. 315, 817; Stock 
Quotation Telegraph Co. v. Hayes, 200 N. Y. 
S. 188, 189, 120 Misc. Rep. 644; Shaffer v. 
Public Service Commission, 268 Pa. 456, 111 
A. 877; Western Union Telegraph Co. v. 


Louisville & N. R. Co., 202 Ala, 542, 81 So.. 


44, 50. 


TELEGRAPHIÆ. A word occasionally used 
in old English law to describe ancient docu- 
ments or written evidence of things past. 
Blount. 


TELEPHONE. In a general sense, the name 
“telephone” applies to any instrument or 
apparatus which transmits sound beyond the 
limits of ordinary audibility. But, since the 
recent discoveries in telephony, the name is 
technically and primarily restricted to an in- 
strument or device which transmits sound by 
means of electricity and wires similar to tele- 
graphic wires. In a secondary sense, how- 
ever, being the sense in which it is most 
commonly understood, the word “telephone” 
constitutes a generic term, having reference 
generaily to the art of telephony as an insti- 
tution, but more particularly to the appara- 


tus, aS an entirety, ordinarily used in the. 


transmission, as well as in the reception, of 
telephonic messages. Hockett v. State, 105 
Ind. 261, 5 N. E. 178, 55 Am. Rep, 201; 
State Public Utilities Commission ex rel. 
Chicago Telephone Co. v. Postal Telegraph- 
Cable Co., 285 Ill. 411, 120 N. E. 795, 796. 


TELESCOPIC. The word “telescopic” cov- 


ers the thought of one part fitted within an- 


other, and by sliding or working, one against 
the other, producing prolongation or retrac- 


tion. Weber Electric Co. v. Connecticut Elec- 


trie Mfg. Co. (C. C. A.) 263 F. 583, 585. 


TELLER. One who numbers or counts. An 
officer of a bank who receives or pays out 
money. Also one appointed to count the votes 
cast in a deliberative or legislative assembly 
or other meeting. The name was also given 
to certain officers formerly attached to the 
English exchequer. 


The teller is a considerable officer in the excheq- 
uer, of which officers there are four, whose office is 
to receive all money due to the king, and to give 
the clerk of the pells a bill to charge him there- 
with. They also pay to all persons any money pay- 
able by the king, and make weekly and yearly books 
of their receipts and payments, which they deliver 
to the lord treasurer. Cowell; Jacob. 


TELLERS IN PARLIAMENT. In the lan- 


guage of parliament, the “tellers” are the 
members of the house selected to count the 


members when a division takes place. In 
the house of lords a division is effected by 
the “non-contents” remaining within the bar, 
and the “contents” going below it, a teller be- 
ing appointed for each party. In the com- 
mons the “ayes” go into the lobby at one end 
of the house, and the “noes” into the lobby 
at the other end, the house itself being per- 
fectly empty, and two tellers being appointed 
for each party. May, Parl. Pr.; Brown: 


TELIGRAPHUM. An Anglo-Saxon charter 
ot land. 1 Reeve, Eng. Law, c. 1, p 10. 


TELLTALES. In railroad practice ropes 
suspended from a wire across the track warn- 
ing of a low bridge. West v. R. Co., 179 F. 
801, 108 C. ©. A. 293. 


TELLWORC. That labor which a tenant 
was bound to do for his lord for a certain 
number of days. 


TEMENTALE, or TENEMENTALE. A tax 
of two shillings upon every plow-land, a de- 
cennary. 


TEMERE. Lat. In the civil law. Rashly; 
inconsiderately. A plaintiff was said temere 
litigare who demanded a thing out of malice,. 
or sued without just cause, and who could 
show no ground or cause of action. Bris- 
sonius. 


TEMPERANCE. Habitual moderation in re- 
gard to the indulgence of the natural appe- 
tites and passions; restrained or moderate 
indulgence; moderation; as temperance in. 
eating and drinking; temperance in the in- 
dulgence of joy or mirth. Web. Dict. in Peo- 
ple v. Dashaway Ass’n, 84 Cal. 123, 24 P. 
277,12 L. R. A. 117. Ea 


TEMPEST. A violent or furious storm; a 
current of wind rushing with extreme vio- 
lence, and ‘usually accompanied with rain or 
snow. See Stover v. Insurance Co., 3 Phila. 
(Pa.) 39; Thistle y. Union Forwarding Co., 
29 U. C. C. P. 84. 


TEMPLARS. A religious order of knight- 
hood, instituted about the year 1119, and so 
called because the members dwelt in a part 
of the temple of Jerusalem, and not far from 
the sepulcher of our Lord. They entertained 
Christian strangers and pilgrims charitably, 
and their profession was at first to defend 
travelers from highwaymen and robbers, 
The order was suppressed A. D. 1307, and 
their substance given partly to the knights of 
St. John ef Jerusalem, and partly to other 
religious orders. Brown. 


TEMPLE. Two English inns of court, thus 
called because anciently the dwelling place 
of the Knights Templar. On the suppression 
of the order, they were purchased by some 
professors of the common law, and converted 
into hospitia or inns of court. They are 
called the “Inner” and “Middle Temple,” in 
relation to Essex House, which was also a 


TEMPORAL LORDS 


part of the house of:the Templars, and called 
the “Outer Temple,” because situated without 
Temple Bar. Ence. Lond: 


TEMPORAL LORDS.. The peers of Eng- 
land; the bishops are not in strictness held 
to be peers, but merely lords of parliament, 
2 Steph. Comm. 380, 345. 


TEMPORALIS. Lat. In the civil 
Temporary; limited to a certain time. 


TEMPORALIS ACTIO. An action which 
could only be brought within a certain period. 


law. 


TEMPORALIS EXCEPTIO. A temporary 
exception which barred an action for a time 
only. 


TEMPORALITIES. In English law. The 
lay fees of bishops, with which their church- 
es are endowed or permitted to be endowed 
by the liberality of the sovereign, and in vir- 
tue of. which they become barons and lords of 
parliament. -Spelman, In a wider sense, the 
money revenues of a church, derived from 
pew rents, subscriptions, donations, collec- 
tions, cemetery charges, and other sources. 
See Barabasz v. Kabat, 86 Md. 28, 37 A. 720. 


TEMPORALITY. The laity; secular people. 


TEMPORARILY. Lasting for a time only, 
existing or continuing for a limited time, not 
of jong duration, not permanent, transitory, 
changing, but.a short time. Young v. Povich, 
121. Me, 141, 116 A. 26, 27, 29 A. L. R. 48; 
Burdine v. Sewell, 92 Fla. 375, 109 So. 648, 
653 ;. Vercruysse v. Ulaga, 229 Mich, 49, 201 
N. W. 192, 193. 


TEMPORARY. That which is to last for a 
limited time only, as distinguished from that 
which is perpetual, or indefinite, in its dura- 
tion. - Thus, temporary alimony is granted 
for the support of the wife pending the ac- 
tion for divorce. Dayton v. Drake, 64 Iowa, 
714, 21 N. W. 158; Floyd v. Floyd, 91 Fla. 
910, 108 So. 896, 898; Wohlfort v. Wohlfort, 
116 Kan.. 154, 225 P. 746, 748, 40 A. L. R. 
538; Duss v. Duss, 92 Fla. 1081, 111 So. 382, 
384. A temporary injunction restrains ac- 
tion or any change in the situation of affairs 
until a hearing on the merits can be had. 
Jesse French Piano Co. v. Porter, 134 Ala. 
302, 32 So. 678, 92 Am. St. Rep. 31; Calvert 
v. State, 34 Neb. 616, 52 N. W, 687; Vernon’s 
Ann. Civ. St. art. 4642, § 2; Gordon vV. 
Hoencke (Tex. Civ. App.) 253 S. W. 629, 630; 
Walbridge-Aldinger Co. v. City of Tulsa, 107 
OKI. 259, 233 P. 171, 175; State v. Superior 
Court of Washington for Snohomish County, 
130 Wash. 668, 228 P, 847, 848; City of Em- 
poria v; Emporia Telephone Co., 90 Kan. 118, 
188 P. 858, 859; Hoskins v. Cauble (Tex. 
Civ. App.) 198 S. W. 629, 630; Laswell v, 
Seaton, 107 Kan. 439, 191 P. 266, 267; Beers 
v. City of Watertown, 42 S.: D. 441, 176 N. 
W. 149, 150; Mason v.: Milligan, 185. Ind, 319, 
114 N. E. 3.. A temporary. receiver is one 
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appointed to take charge.of property until a 
hearing is had and an adjudication made. 
Boonville Nat. Bank v. Blakey, 107 F. 895, 
47 ©. ©. A. 48. A temporary statute is one 
limited in respect to its duration. People v. 
Wright, 70 Ill. 399. : 

As to temporary “Disability”. and “Insan- 
ity,” see those titles. 


TEMPORE, Lat. In the time of. Thus, 
the volume called “Cases tempore Holt” is a 
collection of cases adjudged in the king’s 
bench during the time of Lord Holt. Wall. 
Rep. 398. 


TEMPORIS EXCEPTIO. Lat. In the civil 
law. A plea of time; a plea of lapse of time, 
in bar of an action. Corresponding to the 
plea of prescription, or the statute of limita- 
tions, in our law. See Mackeld. Rom. Law, 
§ 218. 


TEMPUS. Lat. In the civil and old Eng- 
lish law. Time in general! A time limited; 
a season; €. gẹ, tempus pessonis, mast time in 
the forest. 


TEMPUS CONTINUUM. In the civil law. 
A continuous or absolute period of time. A 
term which begins to run from a certain 
event, even though he for whom it runs has 
no knowledge of the event, and in which, 
when it has once begun to run, all the days 
are reckoned as they follow one another in 
the calendar. Dig. 8, 2, 8; Mackeld. Rom. 
Law, § 195, 


Tempus enim modus tollendi obligationes et ac- 
tiones, quia tempus currit contra desides et sui 
jeris contemptores. For time is a means of 
destroying obligations and actions, because 
time runs against the slothful and contemners 
of their own rights. Fleta, 1. 4, ce. 5, § 12. 


TEMPUS SEMESTRE. In old English law. 
The period of six months or half a year, con- 
sisting of one hundred and eighty-two days. 
Cro. Jac. 166. 


TEMPUS UTILE. In the civil law. A prof- 
itable or advantageous period of time. A 
term which begins to run from a certain 
event, only when he for whom it runs has 
obtained a knowledge of the event, and in 
which, when it has once begun to run, those 
days are not reckoned on which one has no 
experiundt potestas; -i. €., on which. one. can- 
not prosecute his rights before a court. Dig. 
3, 6,6; Mackeld. Rom. Law, § 195. A period 
of time which runs beneficially: 7. e. feast- 
days are not included, nor does it run against 
one absent in a foreign country, or on busi- 
ness of the republic, or detained by stress of 
weather. But one detained by sickness is’ 
not protécted from its running; for it runs 
where there is power to act by an agent as 
well as where there is power to act person- 
ally; and the sick man might have deputed 
his agent. Calvinus. 
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The Estate of a Tenant 


The estate of a tenant, as in the expressions 
“joint tenancy,” “tenancy in common.” 


The Term or Interest of a Tenant 


The term or interest of a tenant for years 
or at will, as when we say that a lessee must 
remove his fixtures during his tenancy. 
Sweet. - 
In General 


—General tenancy. A tenancy which is not 
fixed and made certain in point of duration 
by the agreement of the parties. Brown v. 
Bragg, 22 Ind, 122. 


~Joint tenancy. An estate in joint tenancy 
is an estate in fee-simple, fee-tail, for life, 
for years, or at will, arising by ptrchase or 
grant to two or more persons. Joint tenants 
have one and the same interest, accruing by 
cne and the same conveyance, commencing 
at one and the same time, and held by one 
and the same undivided possession, The 
grand incident of joint tenancy is survivor- 
ship, by which the entire tenancy on the 
decease of any joint tenant remains to the 
survivors, and at length to the last survivor. 
Pub. St. Mass, 1882, p. 1292; Simons v. Mc- 
Lain, 51 Kan. 153, 32 P. 919; Thornburg v. 
Wiggins, 135 Ind. 178, 34 N. E. 999, 22 L R. 
A. 42, 41 Am. St. Rep, 422; Appeal of Lewis, 
85 Mich. 340, 48 N. W. 580, 24 Am. St. Rep. 94; 
Redemptorist Fathers v. Lawler, 205 Pa. 24, 
54 A. 487; Equitable Life Assur. Soc. of the 
United States v. Weightman, 61 Okl. 106, 160 
P. 629, 682, L. R. A. 1917B, 1210; Appeal of 
Garland, 126 Me. 84, 136 A. 459, 464; Furman 
v. Brewer, 38 Cal. App. 687, 177 P. 495, 496; 
Burton v. Cahill, 192 N. C. 505, 185 S. EB, 332, 
334; Fleming v. Fleming, 194 Iowa 71, 174 N. 
W. 946, 950; Greenwood v. Bennett, 208 Ala. 
680, 95 So. 159, 164; Liese v. Hentze, 326 Ill 
633, 158 N. E. 428; Van Ausdall v. Van Aus- 
dall, 48 R. I. 106, 135 A. 850, 851; In re Hug- 
gins’ Estate, 96 N. J. Eq. 275, 125 A. 27, 30. 
A joint interest is one owned by several per- 
sons in equal shares, by a title created by a 
single will or transfer, when expressly de- 
clared in the will or transfer to be a joint 
tenancy, or when granted or devised to exec- 
utors or trustees as joint tenants. Civ. Code 
Cal. § 683. - 


—Several tenancy. A tenancy which is sepa- 
rate, and not held jointly with another per- 
son. 


—Tenaney at sufferance, or at will. This is 
the least and lowest estate which can su*sist 
in. realty. It is in strictness uot an estate, 


but a mere possession only., It arises when a` 


person, after his right to the occupation, un- 
der a lawful title, is at an end, continues (hav- 
ing no title at all) in possession of the land, 
without the agreement or disagreement of the 
person in whom the right of possession Te- 


‘TENANT 


sides, 2 Bl. Comm, 150; Crawford v. Craw- 
ford, 139 Ga. 394, 77 S. E. 557, 559; Arnold 
Realty Co. v. William K, Toole Co., 46 R. 1. 
204, 125 A. 363, 365: Gartlan v. C. A. Hooper 
& Co., 177 Cal. 414, 170 P. 1115, 1118; Rourke 
v. Fraser, 43 R. I. 71, 110 A. 8377; Rutledge v. 
White, 206 Ala. 329, 89 So. 599; Molter v. 
Spencer, 173 Wis. 38, 180 N. W. 261; Hancock 
v. Maurer, 103 OKl, 196, 229 P. 611, 612; Cole 
v. Bunch, 85 Ol. 38, 204 P. 119, 121. 


—Tenancy by the entirety. A “tenancy by the 
entirety” is created by a conveyance to hus- 
band and wife, whereupon each bccomes seiz- 
ed and possessed of the entire estate and aft- 
er the death of one the survivor takes the 
whole. Safe Deposit & Trust Co. v. Tait (D. 
C.) 295 F. 429, 481; Dutton v. Puckiey, 116 
Or. 661, 242 P. 626, 627; Settle v. fettle, 8 
F.(2d) 911, 912, 56 App. D. C. 50, 43 A: L. R. 
1079; Van Ausdall v. Van Ausdoll, 48 R. L 
166, 185 A. 850, 852; Ad:s y. Caplan, 132 Md. 
66, 103 A. 94, 95, L. R. A. 1918D, 276; Par- 
rish v. Parrish, 151 Ark. 161, 235 S.. W. 79°. 
794; Davis v. Bass, 188 N. C. 209, 124 S. F, 
566, 567; In re Klatzl’s Estate (Sur.) 149 N. 
Y. S. 794, 795; Smith v. Durkee, 121 Or. 85, 
254 P. 207, 208; Raptes v. Cheros, 259 Mrss. 
37, 155 N. E. 787; Gasner v. Pierce, 286 Pa. 
529, 184 A. 494, 495; Smith v. Russell, 172 
App. Div. 793, 159 N. Y. S. 169, 170. 


TENANT. In the broadest sense, one who 
holds or possesses lands or tenements by any 
kind of right or title, whether in fee, for life. 
for years, at will, or otherwise. Cowl: 
Young v. Home Telephone Co. (Mo. App.) 201 
S. W. 635, 636; Kavanaugh v. Cohoes Power 
& Light Corporaticn, 114 Misc. 590, 187 N. Y. 
S. 216, 230, 

In a more restricted sense, one who holds 
lands of another; one who has the temporary 
use and occupation of real preporty owned | 
by another person, (called the “landlord,”) 
the duration and terms of his tenancy heing 
usually fixed by an instrument called a 
“lease.” See Becker v. Backer, 13 App. Div. 
342, 48 N. YX. S. 17; Bowe v. Hunking, 1°5 
Mass. 383, 46 Am, Rep. 471; Clift v. White, 
12 N. Y. 527; Lightbody v. Truelsen, 39 Minn. 
310, 40 N. W. 67; Woolsey v. State, 30 Tex. 
App. 347, 17 S. W. 546; Dutton v. Dutton, 
122 Kan. 640, 253 P. 553, 554; Columbia Ry., 
Gas & Electric Co. v. Jones, 119 S. C. 480, 112 
S. E. 267, 271; Stubblefield v, Jones (Tex. Civ. 
App.) 230 S. W. 720, 721; Williams y. Treeca, 
184 Mo. App. 135, 168 8. W. 209, 211; Min- 
neapolis Iron Store Co. v. Branum, 36 N. D. 
355, 162 N. W. 543, 545, L. R. A. 1917E, 298. 


The word “tenant” conveys a much more compre- 
hensive idea in the language of the law than it 
does. in its popular sense. In popular language it 
is used more particularly as opposed to the word 
“landlord,” and always seems to imply that the 
land or property is not the tenant’s own, but be- 
longs to some other person, of whom he immediate- 
ly holds it. But, in ‘the language of the law, every 
possessor of landed property is. called a “tenant” 
with reference to such property, and this, whether 
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such landed property 1s absolutely his own, or 
whether he merely holds it under a lease for a cer- 
tain number of years. Brown. 


In Feudal Law 


One who holds of another (called “lord” or 
“superior”) by some service; as fealty or 
rent. 

One who. has. actual possession of lands 
claimed in suit by another; the defendant in 
a real action. The correlative of “demand- 
ant.” 3 BL Comm. 180, 

Strictly speaking, a “tenant” is a person 
who holds land; but the term is also applied 
by analogy to personalty. Thus, we speak of 
a person being tenant for life, or tenant in 
common, of stock. Sweet. 


In General 


—Joint tenants. Two or more persons to 
whom are granted lands or tenements to hold 
in feesimple, fee-tail, for life, for years, or 
at will, 2 Bl Comm. 179. Persons who own 
lands by a-joint title created expressly by one 
and the same. deed or will. 4 Kent, Comm. 
357. Joint.tenants have one and the same 
interest, accruing by one and the same con- 
yeyance, commencing at one and the same 
time, and held by one and the same undivided 
possession. 2 Bl. Comm. 180. 


—Quasi tenant at sufferance. An under-ten- 
ant, who is in possession at the determination 
of an original lease, and is permitted by the 
reversioner to hold over. 


—Sole tenant.. He that holds lands by his 
own right. only, without any other person 
being joined with him. Cowell. 


—Tenant.a volunte. L. Fr. A tenant at will 


—Tenant at sufferance. One that comes into 
‘the possession of land by lawful title, but 
holds over by wrong, after the determination 
of his interest. 4 Kent, Comm. 116; 2 BI. 
Comm. 150; Fielder y. Childs, 73 Ala. 577; 
Pleasants v. Claghorn, 2 Miles (Pa.) 304; 
Bright v. McQuat, 40 Ind. 525; Garner v. 
Hannah, 6 Duer (N.. Y.) 270; Wright v. 
Grayes, 80 Ala. 418; Standard Realty Co. v. 
Gates, 99 N. J. Eq. 271, 182 A. 487, 489; West- 
heimer v. Sterling, i23 OE1. 7, 251 P. 738, 739; 
Power Mercantile Co. y. Moore Mercantile 
Co., 55 Mont. 401, 177 P. 406, 407; Park- 
er v. Smith, 211 Ky. 624, 277 S. W. 986, 987; 
Layer v. ‘Mitts, 33 Wyo. 249, 238 P. 654, 659; 
Stanley v. Stembridge, 140 Ga. 750, 79 S. E. 
B42, 844, 


—Tenant at will “is where lands or tenements 
are let by one man-to another, to have and 
_to hold to him at the will of the lessor, by 
force of which lease the lessee is in posses- 
sion. In this case the lessee is called ‘tenant 
at will,’ because he hath no certain nor sure 
estate, for the lessor, may put him out at what 
time. it pleaseth him.” Litt: $. 68; Sweet. 
Post: v. Post, 14 Barb,:(N. Y.) 258; Spalding 
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v. Hall, 6 D. ©. 125; Cunningham v. Holton, 
55 Me. 36; Wilis v. Harrell, 118 Ga. 906, 45 
S. E. 794; Standard Realty Co. v. Gates, 99 
N. J. Eq. 271, 132 A. 487, 489; Radigan v. 
Hughes, 86 Conn. 536, 86 A. 220, 222; Law- 
rence v. Goodstein, 91 Mise. 19, 154 N. Y. S. 
229, 231; Angel v. Black Band Consol. Coal 
Co., 96 W. Va. 47, 122 S. E. 274, 276, 35 A. L. 
R. 568; Centennial Brewing Co. v. Rouleau, 
49 Mont. 490, 148 P. 969, 973; Freedman v. 
Gordon, 220 Mass. 324, 107 N. E. 982, 983; 
Norton v. Averholtzer, 68 Cal. App. 388, 218 
P. 687, 640; O’Connor v. Brinsfield, 212 Ala. 
68, 101 So. 679, 680. 


Tenant by copy of court roll (shortly, “ten- 
ant by copy”) is the old-fashioned name for a 
copyholder. Litt. § 73. 


—Tenant by the curtesy. One who, on the 
death of his wife seised of an estate of in- 
heritance, after having by her issue born 
alive and capable of inheriting her estate, 
holds the lands and tenements for the term of 
his life. Co. Litt. 30a; 2 Bl. Comm. 126. 


—Tenant by the manner. One who has a less 
estate than a fee in land which remains in 
the reversioner. He is so called because in 
avowries and other pleadings it is specially 
shown in what manner he is tenant of the 
land, in contradistinction to the veray tenant, 
who is called simply “tenant.” Ham. N. P. 
393. : 


—Tenant for life. One who holds lands or 
tenements for the term of his own life, or 
for that of any other person, (in which case 
he is called “pur auter vie,”) or for more lives 
than one. 2 Bl. Comm. 120; In re Hyde, 41 
Hun (N. Y.) 75. 


—Tenant for years. One who has the tem- 
porary use and possession of lands or tene- 
ments not his own, by virtue of a lease or de- 
mise granted to him by the owner, for a de- 
terminate period of time, as for a year or a 
fixed number of years, 2 BL Comm. 140. 


-Tenant from year to year. One who holds 
lands or tenements under the demise of an- 
other, where no certain term has been men- 
tioned, but an annual rent has been reserved. 
See 1 Steph. Comm. 271; 4 Kent, Comm. 111, 
114. One who holds over, by consent given 
either expressly or constructively, after the 
determination of a lease for years. 4 Kent, 
Comm. 112. See Shore v. Porter, 3 Term, 16; 
Rothschild v. Williamson, 83 Ind. 388; Hun- 
ter v. Frost, 47 Minn. 1, 49 N. W. 827; Ar- 
benz v. Exley, 62 W. Va. 476, 44 S. E. 149, 61 
I. R. A. 957; Wolverton v. Ward, 74 OKI. 
40, 176 P. 924; Coffman v. Sammons, 76 W. 
Va. 12, 84 S. BE. 1061, 1068; Lawrence v. 
Goodstein, 91 Mise. Rep. 19, 154 N. Y. S. 229, 
231. 


—Tenant in capite. In feudal and old Eng- 
lish law;. Tenant in chief j ome who:held: ini- 
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mediately under the king, in right of his 
erown and dignity. .2 Bl. Comm. 60. . 


—Tenant in common. Tenants in common are 
generally defined to be such as hold the same 
land together by several and distinct ‘titles, 
but by unity of possession, because none 
knows his own severalty, and therefore they 
all occupy promiscuously. 2 BL Comm. 191. 
A tenancy in common is where two or more 
hold the same land, with interests accruing 
under different titles, or accruing under the 
same title, but at different periods, or con- 
ferred by words of limitation importing that 
the grantees are to take in distinct shares. 
1 Steph. Comm. 323. See Coster v. Lorillard, 
14 Wend. (N. Y.) 336; Taylor v. Millard, 
118 N. Y. 244, 23 N. E. 376, 6 L. R. A. 667; 
Silloway v. Brown, 12 Allen (Mass.) 36; 
Gage v. Gage, 66 N. H. 282, 29 A. 543, 28 L. 
R. A. 829; Hunter v. State, 60 Ark. 312, 30 
S. W. 42; Deal v. State, 14 Ga. App. 121, 80 
S. E. 587, 542; Anderson v. Lucky, 18 Ga. 
App. 479, 89 S. E. 681, 682; Talley v. Drum- 
heller, 185 Va. 186, 115 S. E. 517, 519; Tresh- 
er v. McElroy, 90 Fla. 372, 106 So. 79, 80; 
Smith v. Borradaile, 30 N. M. 62, 227 P. 602, 
608; Perry v. Jones, 48 Okl. 362, 150 P. 168, 
169; Whyman v. Johnston, 62 Colo. 461, 163 
P. 76, 77; Stewart v. Young, 212 Ala. 426, 
103 So. 44, 45. 


—Tenant in dower. This is where ‘the hus: 
band of a woman is seised of an’estate of in- 
heritance and dies; in this ease the wife shall 
have the third part of all the lands and ten- 
ements whereof he was seised at any time 
during the coverture, to hold to herself for 
life, as her dower. Co. Litt. 30; 2 Bl. Comm. 
129; Combs v. Young, 4 Yerg. (Tenn.) 225, 
26 Am. Dec. 225, 


—Tenant in fee-simple (or tenant in fee). He 
who has lands, tenements, or hereditaments, 
to hold to him and his heirs forever, general- 
ly, absolutely, and simply; without mention- 
ing what heirs, but referring that to his own 
pleasure, or to the disposition of the law. 2 
Bl. Comm. 104; Litt. § 1. 


—Tenant in severalty is he who holds lands 
and tenements in his own right only, without 
any other person being joined or connected 
with him in point of interest during his es- 
tate therein. 2 Bl. Comm. 179. 


—Tenant in tail. One who holds an estate in 
feetail, that is, an estate which, by the in- 
strument creating it, is limited to some par- 
ticular heirs, exclusive of others; as to’ the 
heirs of his body or to the heirs, male or fe- 
male, of his body. `. 


—Tenant in tail ex provisione viri. Where an 
owner of lands, upon or previously to marry- 
ing a wife, settled lands upon himself and 
his wife, and the heirs of their two bodies þe- 
gotten, and then died, the wife, as survivor, 
became tenant in tail of the husband’s lands, 
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in consequence of: the husband's provision, 
(ex provisione virt.) Originally, she could 
bar the estate-tail like any other tenant in 
tail; but the husband’s intention having 
been merely to provide for her during her 
widowhood, and not to enable her to bar his 
children of their inheritance, she was early 
restrained from so doing, by the statute. 32 
Hen. VII. c. 36. Brown. 


—Tenant of the demesne. One who is tenant 
of a mesne lord; as, where A. is tenant of 
B., and C. of A., B. is the lord, A. the mesne 
lord, and C. tenant of the demesne. Ham. N. 
P. 392, 393. 


—Tenant paravaile, The wunder-tenant of 
land; that is, the tenant of a tenant; one 
who held of a mesne lord. 


—Tenant to the precipe. Before the English 
fines and recoveries act, if land was conveyed 
to a person for life with remainder to anoth- 
er in tail, the tenant in tail in remainder 
was unable to bar the entail without the con- 
eurrence of the tenant for life, because a 
eommon recovery could only be suffered by 
the person seised of the land. In such a case, 
if the tenant for life wished to concur in bar- 
ring the entail, he usually conveyed his life- 
estate to some other person, in order that. the 
precipe in the recovery might be issued 
against the latter, who was therefore called 
the “tenant to the precipe.” Williams, Seis, 
169; Sweet. 


—Tenants by the verge “are in the same na- 
ture as tenants by copy of court roll, [i. e. 
eopyholders.}] But the reason why they be 
ealled ‘tenants by the verge’ is for that, 
when they will surrender their tenements in- 
to the hands of their lord to the use of an- 
other, they shall have a little rod (by the 
custome) in their hand, the which they shall 
deliver to the steward or to the bailife, 
* * * and the steward or ballife, accord- 
ing to the custome, shall deliver to him that 
taketh the land the same rod, or another rod, 
in the name of seisin; and for this cause 
they are called ‘tenants by the verge,’ but 
they have no other evidence [title-deed] but 
by copy of court roll.” Litt. § 78; Co. Litt. 
61a. 


TENANT-RIGHT.. A kind of customary es- 
tate in the north of England, falling under 
the general class of copyhold, but distin- 
guished from copyhold by many of its inci- 
dents. i 

The so-called tenant-right of renewal is 
the expectation of a lessee that his lease 
will be renewed, in cases where it is an es- 
tablished practice to renew leases from time 
to time, as in the case of leases from the 
crown, from ecclesiastical corporations, or 
other collegiate bodies. Strictly speaking, 
there can be no right of renewal against the 
lessor without an express compact by him to 


TENANT-RIGHT 


that effect, though the existence of the cus- 
tom often influencs the price in sales. 

-The Ulster tenant-right may be described 
as a right on the tenant’s part to sell his 
holding to the highest bidder, subject to 
the existing or a reasonable increase of rent 
from time to time, as circumstances may re- 
quire, with a reasonable veto reserved to the 
landlord in respect of the incoming tenant’s 
character and solvency. Mozley & Whitley. 


TENANT’S FIXTURES. This phrase signi- 
fies things which are fixed to the freehold of 
the demised premises, but which the tenant 
may detach and take away, provided he does 
so in season. Wall v. Hinds, 4 Gray (Mass.) 
256, 270, 64 Am. Dec. 64. 


TENANTABLE REPAIR. Such a repair as 
will render a house fit for present habitation. 
TENCON. L. Fr. 


A dispute; a quarrel. 


Kelham. 

TEND. In old English law. To tender or 
offer. Cowell. 

TENDER. An offer of money; the act by 


which one produces and offers to a person 
holding a claim or demand against him the 
amount of money which he considers and ad- 
mits to be due, in satisfaction of such claim 
or demand, without any stipulation or con- 
dition. Salinas v. Ellis, 26 S. C. 337, 2 S. E. 
121; Tompkins v. Batie, 11 Neb. 147, 7 N. 
W. 747, 38 Am. Rep. 361; Holmes v. Holmes, 
12 Barb. (N. Y.) 144; Smith v. Lewis, 26 
Conn. 119; Noyes v. Wyckoff, 114 N. Y. 204, 
21 N. E. 158; Kelley v. Clark, 23 Idaho, 1, 
129 P. 921, 924; Ann. Cas. 1914C, 665; Hart 


v. Kanawha Oil Co., 79 W. Va. 161; 90 S. E.. 


604, 606; Bane v. Atlantic Coast Line R. Co., 
171. N. C. 329, 88 8. E. 477, 479; St. George’s 
Socicty v. Sawyer, 204 Iowa, 103, 214 N. W. 
877, 878; Kastens v. Ruland, 94 N. J. Eq. 
451, 120 A. 21, 22; Mondello v. Hanover 
Trust Co., 252 Mass. 563, 148 N. E. 136, 187; 
Wooton v. Dahlquist, 42 Idaho, 121, 244 P. 
407, 409; McCall Co. v. Hobbs-Henderson 
Co., 138 S. C. 435, 136 S. EB. 762, 763; Rowell 
v. Ross, 87 Conn. 157, 87 A. 355, 357. 

“Tender,” though usually used in connec- 
tion with an offer to pay money, is properly 
used in connection with offer of property oth- 
er than money. Maxwell Implement Co. v. 
Fitzgerald, 85 Ind. App. 206, 146 N. E. 883, 
885; Central Flour Mills Co. y. Gateway 
Milling Co. (Mo. App.) 213 §. W. 131, 184; In 
re Katzowitz, 214 App. Div. 429, 212 N. Y. S. 
336, 388; Harrison v. Beals, 111 Or, 563, 222 
P. 728, 731; Jose v. Aufderheide, 222 Mo. 
App. 524, 293 S. W. 476, 479." 

Tender, in pleading, is a plea by defendant 
that he has been always ready to pay the 
debt demanded, and before the commence- 
ment of the action tendered it to the plain- 
tiff, and now. brings It inte. court ready to be 
paid to him, ete. Brown. ng ly 
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Legal Tender 


That kind of coin, money, or circulating 
medium which the law compels a creditor to 
accept in payment of his debt, when tender- 
ed by the debtor in the right amount. 


Tender of. Amends 


An offer by a person who has been guilty 
of any wrong or breach of contract to pay a 
sum of money by way of amends. If a de- 
fendant in an action make tender of amends, 
and the plaintiff decline to aecept it, the de- 
fendant may pay the money into court, and 
plead the payment into court as a satisfac- 
tion of the plaintiff's claim. Mozley & Whit- 
ley. 

Tender of Issue 


A form of words in a pleading, by which a 
party offers to refer the question raised up- 
on it to the appropriate mode of decision, 
The common tender of an issue of fact by a 
dcfendant is expressed by the words, “and 
of this he puts himself upon the country.” 
Steph. Pl. 54, 230. 


TENEMENT. ‘This term, in its vulgar ac- 
ceptation, is only applied to houses and other 
buildings, but in its original, proper, and le- 
gal sense it signifies everything that may be 
holden, provided it be of a permanent nature, 
whether it be of a substantial and sensible, 
or of an unsubstantial, ideal, kind. Thus, Hb- 
erum tenementum, frank. tenement, or free- 
hold, is applicable not only to lands and oth- 
er solid objects, but also to offices, rents, 
commons, advowsons, franchises, peerages, 
ete. 2 Bl. Comm. 16; Mitchell v. Warner, 5 
Conn. 517; Oskaloosa Water Co. v. Board of 
Equalization, 84 Iowa, 407, 51 N. W. 18, 15 
L. R. A. 296; Field v, Higgins, 35 Me. 341; 
Sacket v. Wheaton, 17 Pick. (Mass.) 105; 
Lenfers v. Henke, 73 Ill. 408, 24 Am. Rep. 
263; Sox v. Miracle, 35 N. D. 458, 160 N. W. 
716, 719; State v. Bluementhal, 133 Ark. 
584, 203 8. W. 36, 37, L. R. A, 1918Ẹ, 482; 
Hughes v. Milby & Dow Coal & Mining Co., 
127 OKI. 30, 259 P. 559, 560. 

“Tenement” is a word of greater extent 
than “land,” including not only land, but 
rents, commons, and several other rights and 
interests issuing out of or concerning land. 
1 Steph. Comm. 158, 159. 


Its original meaning, according to some, was 
“house” or “homestead.” Jacob. In modern use 
it also signifies rooms let in houses. Webster, 


Dominant Tenement 
Ohe for the benefit or advantage of which 
an easement exists or is enjoyed. 
Servient Tenement 


One which is subject to the burden of an 
easement existing for or enjoyed by another 
tenement. See Easement. Í 


TENEMENTAL LAND. Land distributed by 
a lord among his tenants, as’ opposed. tothe 
-Bi.Law Dict.(3p Ep.) 
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demesnes which “were occupied: by ‘himself: 
and his servants, 2 BI. Comm. 90. 


if 


TENEMENTIS | LEGATIS. An ancient writ, 
lying to the city of London, or any other cor- 
poration, (wheré thé old custom was that men 
might devise by will lands ahd tenements, as 
well as goods and chattels,) for the hearing 
and determining any controversy touching 
the same. Reg. Orig. 244. n 


TENENDAS. In Scotch law. The name of 
a clause in charters of heritable rights, which 
derives its name from its first words, “tenen- 
das predictas terras;” it points out the supe- 
rior of whom the lands are to be holden, and 
expresses the particular tenure. Ersk. Inst. 
2, 3, 24. 


TENENDUM. Lat. To hold; to be holden. 
The name of that formal part of a deed which 
is characterized by the words “to hold.” It 
was formerly used to express the tenure by 
which the estate granted was to be held; but, 
since all freehold tenures have been convert- 
ed into socage, the tenendum is of no fur- 
ther use, and is therefore joined in the kaben- 
dum,—‘‘to have and to hold.” 2 BL Comm. 
298; 4 Cruise, Dig. 26. ` 


TENENS. A tenant; the defendant in a real 
action. > 


TENENTIBUS IN ASSISA NON ONERAN- 
DIS. A writ that formerly lay for him to 
whom a disseisor had alienated the land 
whereof he disseised another, that he should 
not be molested in assize for damages, if the 
disseisor had wherewith to satisfy them. 
Reg. Orig. 214. 


TENERE. Lat. In the civil law. To hold; 
to hold fast;. to have in possession; to re- 
tain. 


In relation tothe doctrine of possession, this term 
expresses merely the fact of manual detention, or 
the corporal possession of any object, without in- 
volving the question of title; while habere (and 
especially possidere) denotes the maintenance of 
posstssion by a lawful claim; i. e., civil possession, 
as distinguished from mere natural possession. 


TENERI. The Latin name for that clause 
in a bond in which the obligor expresses that 
he is “held and firmly bound” to the obligee, 
his heirs, ete. 


TENET; TENUIT. Lat. He holds; he held. 
In the Latin forms of the writ of waste 
against a tenant, these words introduced the 
allegation of tenure. If the tenancy still ex- 
isted, and recovery of the land was sought, 
the former word was used, (and the writ was 
said to be “in the tenet.”) If the tenancy had 
already determined, the latter term was used, 
(the writ being described as “in the tenuit,”) 
and then damages only were sought. 


TENHEDED, or TIENHEOFED. In old Eng- 
lish law. A. dean. Cowell, 


TENT 


TENMENTALE.. The number of. ten’ mien; 
which number,- in the time of the Saxons, was 
called a “decennary;” and ten decennaries 
made what was called a “hundred,” Also a 
duty or tribute paid to the crown, consisting 


of two shillings for each plowland, Enc: 
Lond. - 
TENNE. <A term of heraldry, meaning 


orange color. In engravings it should be. rep- 
resented by lines in bend’ sinister crossed by 
others bar-ways. Heralds who blazon by the’ 


names of the heavenly bodies, call ` it 
“dragon’s head,” and those who employ. 
jewels, “jacinth.” It is one of the colors 


ealled “stainand. ” Wharton. 


TENOR. A term used in pleading to denote 
that an exact copy is set out. 1 Chit. Crim.: 
Law. 235. 

By the tenor of a deed, or other instrument: 
in writing, is signified the matter contained 
therein, according to the true intent and 
meaning thereof. Cowell. 

“Tenor,” in pleading a written instrument, 
imports that the very words are set out. 
“Purport” does not import this, but is equiv- 
alent only to “substance.” Com. v, Wright, 
1 Cush. (Mass.) 65; Dana v. State, 2 Ohio St. 
93; State v. Bonney, 34 Me. 384; State v. 
Atkins, 5 Blackf. (Ind.) 458; State v. Chinn, 
142 Mo. 507, 44 S. W. 245; Saugerties Bank 
v. Delaware & Hudson Co., 198 N. Y. 8. 722, 
723, 204 App. Div. 211; State v. Collins, 297 
Mo. 257, 248 S. W. 599, 602; Johns v. Rice, 
165 Iowa, 233, 145 N. W. 290, 291. 

The action of proving the tenor, in Scot- 
land, is an action for proving the contents 
and purport of a deed which has been lost. 
Bell. 

In Chancery Pleading- 


A certified copy of records of other courts 
removed in chancery by certiorari, Gres, Eq. 
Ev. 309. ` 


Tenor est qui legem dat feudo. It is the tenor 
[of the feudal grant] which regulates its effect 
and extent. Craigius, Jus Feud. (8d Ed.) 66; 
Broom, Max. 459. f 


TENORE INDICTAMENTI MITTENDO. A 
writ whereby the record of an indictment, 
and the process thereupon, was called out of 
another court into the queen’s bench. Reg. 
Orig. 69. 


TENORE PRÆSENTIUM. By the tenor of 
these presents, i, e, the matter contained 
therein, or rather the intent and meaning 
thereof. Cowell. 


TENSERIÆ. A sort of ancient tax or mili- 
tary contribution. Wharton. 


TENT. A shelter of flexible material sup- 
ported by poles stretched by cords that are 
secured by pegs in the ground. Knowles v, 
State, 19 Ala. App. 476, 98 So. 207, 208; 
City of St. Louis v. Nash, 266 Mo. 523, 181 


TENTATES PANIS 


S. W. 1145, 1146, Ann. Cas. 1918B, 134; Kül- 
man v. State, 2 Tex. App. 222, 28 Am. Rep. 
432. 


TENTATES PANIS. The essay or assay of 
bread. Blount. 


TENTERDEN’S ACT. In English law. The 
statute 9 Geo. IV. e 14, taking its name from 
Lord Tenterden, who procured its enactment, 
which is a species of extension of the statute 
of frauds, and requires the reduction of con- 
tracts to writing. 


TENTHS. 
. In English Law 


A temporary aid issuing out of personal 
property, and granted to the king by parlia- 
ment; formerly the real tenth part of all the 
movables belonging to the subject. 1 Bl. 
Comm. 308. 


In English Ecclesiastical Law 


The tenth part of the annual profit of every 
living in the kingdom, formerly paid to the 
pope, but by statute 26 Hen. VIII. c. 3, trans- 
ferred to the crown, and afterwards made a 
part of the fund called “Queen Anne’s Boun- 
ty.” 1 BL. Comm. 284-286. 


TENUIT. A term used in stating the tenure 
in an action for waste done after the termina- 
tion of the tenancy. See Tenet, 


TENURA. In old English law. Tenure. 


Tenura est pactio contra communem feudi na- 
turam ac rationem, in contractu interposita. 
Wright, Ten. 21. Tenure is a compact con- 
trary to the common nature and reason of the 
fee, put into a contract. 


TENURE. The mode or system of holding 
lands or tenements in subordination to some 
superior, which, in the feudal ages, was the 
leading characteristic of real property. 
Tenure is the direct result of feudalism, 
which separated the dominium directum, 
(the dominion of the soil,) which is placed 
mediately or immediately in the crown, from 
the dominion utile, (the possessory title,) the 
right to the use and profits in the soil, desig- 
nated by the term “seisin,” which is the high- 
est interest a subject can acquire. Wharton; 
Kavanaugh v. Cohoes Power & Light Corpo- 
ration, 114 Mise. 590, 187 N. Y. S. 216, 231. 


Wharton gives the following Ust of tenures which 

were ultimately developed: 
fou Lay Tenures 

I. Frank tenement, or freehold. (1) The military 
tenures (abolished, except grand serjeanty, and re- 
duced to: free socage tenures) were: Knight service 
proper, or tenure in chivalry; grand serjeanty ; 
cornage. (2) Free socage, or plow-service; either 
petit serjeanty, tenure in burgage, or gavelkind. 

Il. Villeinage. (1) Pure villeinage, (whence copy- 
holds at the lord's [nominal] will, which is regu- 
lated according to custom). (2) Privileged viliein- 
age,- sometimes called “villein socage,”” (whence 
tenure in ancient. demesne, which is an exalted 
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species of copyhold, held according to custom, and 
not according to the Jord’s will,) and is of three 
Kinds: Tenure in ancient demesne; privileged 
copyholds, customary freeholds, or free copyholds; 
copyholds of base tenure. 
Spiritual Tenures 
I, Frankalmoigne, or free alms, 
II. Tenure by divine service. 


Tenure, in its general sense, is a mode of 
holding or occupying. Thus, we speak of 
the tenure of an office, meaning the manner. 
in which it is held, especially with regard to 
time, (tenure for life, tenure during good be- 
havior,) and of tenure of land in the sense of 
occupation or tenancy, especially with ref- 
erence to cultivation and questions of politi- 
cal economy; €. g. tenure by peasant pro 
prietors, cottiers, etc. Sweet. See Bard v. 
Grundy, 2 Ky. 169; People v. Waite, 9 Wend. 
(N. Y.) 58; Richman v. Lippincott, 29 N. J. 
Law, 59; State v. Young, 187 La. 102, 68 So. 
241, 244; Hunt v. Superior Court of Los An- 
geles County, 178 Cal. 470, 173 P. 1097, 1098; 
Barrett v. Duff, 114 Kan. 220, 217 P. 918, 922, 


TENURE BY DIVINE SERVICE is where an 
ecclesiastical corporation, sole or aggregate, 
holds land by a certain divine service; as, to 
say prayers on a certain day in every year, 
“or to distribute in almes to an hundred poore 
men an hundred pence at such a day.” Litt. 
§ 137. 


TERCE. In Scotch law. Dower; a widow's 
right of dower, or a right to a life estate in 
a third part of the lands of which her hus- 
band died seised. 


TERCER. In Scotch law. A widow that pos- 
sesses the third part of her husband’s land, 
as her legal jointure, 1 Kames, Eq. pref. 


TERCERONE. A term applied in the West 
Indies to a person one of whose parents was 
white and the other a mulatto. See Daniel 
v. Guy, 19 Ark. 131. 


TERM. A word or phrase; an expression; 
particularly one which possesses a fixed and 
known meaning in some science, art, or pro- 
fession. 


In the Civil Law 


A space of time granted to a debtor for dis- 
charging his obligation. Poth. Obl. pt. 2, ec. 
3, art. 3, § 1; Civ. Code La. art. 2048. 


In Estates 


“Term” signifies the bounds, limitation, or 
extent of time for which an estate is granted; 
as when a man holds an estate for any lim- 
ited or specific number of years, which is 
called his “term,” and he himself is called, 
with reference to the term he so holds, the 
“termor,’” or “tenant of the term.” See Gay 
Mfg. Co. v. Hobbs, 128 N. C. 46, 38 S. E. 26, 83 
‘Am, St. Rep. 661; Sanderson v. Scranton, 105 
Pa. 472; Hurd. v. Whitsett, 4 Colo. 84; Taylor 
v. Terry, 71 Cal, 46, 11 Pac. 813; Cochran vY. 
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Canty, 176 Iowa, 718, 158 N. W. 559, 560, 9 
A. L. R. 288; Johnson v. Moxley, 22 Ala. App. 
1, 118 So. 651, 654; Key v. Swanson, 113 Okl. 
` 287, 241 P. 490, 492; Rooney v. City of 
Omaha, 105 Neb. 447, 181 N. W. 148, 144; 
Curry v. Bacharach Quality Shops, 271 Pa. 
364, 117 A. 435, 438, 


Of Court 


The word “term,” when used with refer- 
ence to a court, signifies the space of time 
during which the court holds a session. A 
session signifies the time during the term 
when the court sits for the transaction of 
‘business, and the session commences when 

_ the court convenes for the term, and con- 
tinues until final adjournment, either before 
or at the expiration of the term The term 
of the court is the time prescribed by law 
during which it may be in session. The ses- 
sion of the court is the time of its actual sit- 
ting. Lipari v. State, 19 Tex. App. 431. And 
see Horton v. Miller, 38 Pa, 271; Dees v. 
State, 75 Miss. 250, 28 South. 849; Conkling 
v. Ridgely, 112 Ill. 36, 1 N. E. 261, 54 Am. 
Rep. 204; Brown v. Hume, 16 Grat. (Va.) 462; 
Brown v. Leet, 186 Ill. 203, 26 N. E. 639; Wal- 
ton v. State, 147 Miss. 851, 112 So. 790, 793; 
Ansonia Foundry Co. v. Bethlehem Steel Co., 
98 Conn. 501, 120 A. 310, 31 A. L. R. 1087; 
Wood Oil Co. v. Commonwealth, 196 Ky. 196, 
244 S. W. 429, 481, 432; Lanier v. Shayne, 
8 Fla. 212, 95 So. 617, 618; Trower v. Mudd 
(Mo. App.) 242 S. W. 993, 994. But “term” 
and “session” are often used interchangeably. 
Nation y. Savely, 127 OKI. 117, 260 P. 32, 35; 
Muse y. Harris, 122 Okl. 250, 254 P. 72, 73; 
Wood Oil Co. v. Commonwealth, 196 Ky. 196, 
244 S. W. 429, 481; Curry v. McCaffery, 47 
Mont. 191, 181 P. 678, 675; Lewis County 
Pub. Co. v. Lewis County Court, 75 W. Va. 
805, 88 S. E. 993, 995. 


In General 


—General term. A phrase used in some ju- 
risdictions to denote the ordinary session of 
a court, for the trial and determination of 
causes, as distinguished from a special term, 
for the hearing of motions or arguments or 
the despatch of various kinds of formal busi- 
ness, or the trial of a special list or class of 
eases, Or it may denote a sitting of the court 
in banc. State v. Eggers, 152 Mo. 485, 54 S. 
W. 498. . , 


—Regular term. A regular term of court is a 
term begun at the time appointed by law, and 
continued, in the discretion of the court, to 
such time as it may appoint, consistent with 
the law.. Wightman v, Karsner, 20 Ala. 451; 
Glebe v. State, 106 Neb..251, 188 N. W. 295, 
296; Carter v. State, 14 Ga. App. 242, 80 S. 
E. 533, 534; State v. Thompson, 100 W. Va. 
253, 180 S. E. 456, 460; Ex parte Daly, 66 
Fla. 345, 63 So. 834, 885. 


—Special term. In New York practice, that 
branch of the court which is held by a single 
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judge for hearing and deciding in the first 
instance motions and causes of equitable na- 
ture is called the “special term,” as op- 
posed to the’ “general term,” held by three 


judges (usually) to hear appeals. Abbott; 
Gracie v. Freeland, 1 N. Y. 232. 
—Term attendant on the inheritance. See At- 


tendant Terms. 


—Term fee. In English practice. A certain 
sum which a solicitor is entitled to charge 
to his client, and the client to recover, if suc- 
cessful, from the unsuccessful party; pay- 
able for every term in which any proceed- 
ings subsequent to the summons shall take 
place, Wharton. 


—Term for deliberating. By “term for delib- 
erating” is understood the time given to the 
beneficiary heir, to examine if it be for his 
interest to accept or reject the succession 
which has fallen to him. Civ. Code La. art. 
1033. 


—Term for years. An estate for years and 
the time during which such estate is to be 
held are each called a “term;” hence the 
term may expire before the time, as by a 
surrender. Co. Litt. 45. . 


—Term in gross. A term of years is said to be 
either in gross (outstanding) or attendant up- 
on the inheritance. It is’ outstanding, or in 
gross, when it is unattached or disconnected 
from the estate or inheritance, as where it 
is in the hands of some third party having no 
interest in the inheritance; it is attendant, 
when vested in some trustee in trust for the 
owner of the inheritance. Brown. 


—Term of lease. The word “term,” when used 
in connection with a lease, means the period 
which is granted for the lessee to occupy the 
premises, and does not includes the time be- 
tween the making of the lease and the ten- 
ant’s entry. Young v. Dake, 5.N. Y. 463, 55 
Am, Dec. 356. 


—Term of office. The period during which 
elected officer or appointee is entitled to hold 
office, perform its functions, and enjoy its 
privileges and emoluments. State v. Knight, 
76 Mont. 71, 245 P. 267, 268; Wilson v. Mc- 
Carron, 112 Me. 181, 91 A. 889, 840; State ex 
inf. Major v. McKay, 249 Mo. 249, 155 S. W. 
396, Ann, Cas. 1914D, 97; People v. Sweitzer, 
280 Tl. 486, 117 N. E. 625, 631; State v. Car- 
roll, 133 Wash. 549, 234 P. 22, 24; Carver v. 
Wheeler County (Tex. Civ. App.) 200 S. W.. 
537, 538; Lee v. Cahill, 95 N. J. Law, 383, 
112 A. 855, 856; Broadwater v. Kendig, 80 
Mont. 515, 261 P. 264, 267; Carter v. State, 
77 Okl. 31, 186 P. 464, 465; Barrett v. Duff, 
114 Kan, 220, 217 P. 918, 922; Wilson v. 
Shaw, 194 Iowa, 28, 188 N. W. 940, 941, 
943; Chenoweth v. Chambers, 33 Cal. App. 
104, 164 P. 428, 430; State v. Young, 137 La. 
102, 68 So. 241, 244; State ex rel. Emmons v. 
Farmer, 271 Mo. 306, 196 S. W. 1106, 1108; 
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State v. Board of Com’rs of Sierra County, 29° 


N. M. 209, 222 P. 654, 635, 31 A. L. R. 1310; 
State v. Oklahoma City, 88 Okl, 349, 134 P. 
58, 59, 60; Bayley v. Garrison, 190 Cal. 690, 
214 P. 871, 872. 


—Term probatory. The period of time allow- 
ed to the promoter of an ecclesiastical suit 
to produce his witnesses, and prove the facts 
on which he rests his case. . Coote, Ecc. Pr. 
240, 241. 


—Term to conclude. In English ecclesiastical 
practice. An appointment by the judge of 
a time at which both parties are understood 
to renounce all further exhibits and allega- 
tions. 


—Term to propound all things. In English ec- 
clesiastical practice. An appointment by the 
judge of a time at which both parties are to 
exhibit all the acts and instruments. which 
make for their respective causes. 


{tn the Law of Contracts and in Court Practice 


` The word is generally used in the plural, 
and “terms” are conditions; propositions 
stated or promises made which, when assent- 
ed to or accepted by another, settle the con- 
tract and bind the parties. Webster. See 
Hutchinson v. Lord, 1 Wis. 313, 60 Am. Dee. 
381; State v. Fawcett, 58 Neb. 371, 78 N. W. 
636; Rokes v. Amazon Ins. Co., 51 Md. 512, 
34 Am. Rep. 323; Williamson v. Illinois Cent, 
R. Co., 190 Ind. 289, 128 N. E. 758, 761; Rob- 
erts-Atkinson Co, v, International Harvester 
Co. of America, 191 N. ©. 291, 131 8. E. 757, 
759; Nakdimen v. Ft. Smith & Van Buren 
Bridge Dist., 115 Ark. 194, 172 8S. W. 272, 
275. 


—Special terms. Peculiar or unusual condi- 
tions imposed on a party before granting 
some application to the favor of the court. 


—Under terms. A party is said to be under 
terms when an indulgence is granted to him 
by the court in its discretion, on certain con- 
ditions. Thus, when an injunction is grant- 
ed eg parte, the party obtaining it is put un- 
der terms to abide by such order as to damag- 
es as the court may make at the hearing, 
Mozley & Whitley. 


TERMES DE LA LEY. Terms of the law. 
The name of a lexicon of the law French 
words and other technicalities of legal lan- 
guage in old times. 


TERMINABLE PROPERTY. ‘This name is. 


sometimes given to property of such a nature 
that its duration is not perpetual or indefi- 
nite, but is limited or liable to terminate 
upon the happening of an event or the expi- 


ration of a fixed term; e. g., a leasehold, a. 


life-annuity, ete. 


TERMINATING BUILDING SOCIETIES. 
Societies, in- England, where the members 
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commence their monthly contributions on a 
particular day, and continue to pay them un-. 
til the realization of shares to a given amount 
for each member, by the advance of the cap- 
ital of the society to such members as re 
quired it, and the payment of interest as well 
as principal by them, so as to insure such 
realization within a given period of years. - 
They have becn almost superseded by per- 


manent building societies. Wharton. 
TERMINER. L. Fr. To determine. See Oy-. 
er and Terminer. 

TERMINI. Lat. Ends; bounds; limiting’ 
or terminating points. 

TERMINO. In Spanish law. A common; 


common land. Common because of vicinage. 
White, New Recop. b. 2, tit. 1, c. 6, § 1, note. 


TERMINUM. A day given to.a defendant. 
Spelman, 


TERMINUM QUI PRETERIIT, WRIT OF 
ENTRY AD. A writ which lay for the rever-' 
sioner, when the possession was withheld. by 
the lessee, or a stranger, after the determina- 
tion of a lease for years. Brown. 


TERMINUS. Boundary; 
space or time. 

The phrases “terminus a quo” and “ter- 
minus ad quem” are used, respectively, to 
designate the starting point and terminating 
point of a private way. In the case of a 
street, road, or railway, either end may be, 
and commonly is, referred to as the “termi- 
nus.” 


a limit, either of 


Terminus annorum certus debet esse et deter- 
minatus. Co, Litt. 45. A term of years ought 
to be certain and determinate. 


Terminus et feodum non possunt constare si- 
mul in una eademque persona. Plowd. 29. A 
term and the fee cannot both be in one and 
the same person at the same time, 


TERMINUS HOMINIS. : In English ecclesias- 
tical practice. A time for the determination 
of appeals, shorter than the terminus juris; 
appointed by the judge. Hallifax, Civil Law, 
b. 3, c. 14, no. 36. . 


TERMINUS JURIS. In English ecclesiastical 
practice. The time of one or two years, al- 
lowed by law for the determination of ap- 
peals. Hallifax, Civil Law, b. 3, c. 11, no. 38. 


TERMOR. He that holds lands or tenements. 
for a term of years or life. But we generally 
confine the application of the word to a per- 
son entitled for a term of years. Mozley & 
Whitley. f : : . 


TERMS TO BE UNDER. A party is said 
to be under terms, when an. indulgence is 
granted to him by the court in its discre- 
tlon, om certain conditions. Thus, when an 
injunction is granted ex parte, the party ob- 
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taining it is put under terms to abide by such 
order as to damages as the court may make 
at the.hearing. Moz. & W. 


TERRA. Lat. Earth: soil; arable land, 
Kennett, Gloss. í 


TERRA AFFIRMATA. Land let to farm, 
TERRA BOSCALIS. Woody land. 
TERRA CULTA. Cultivated land. 
TERRA DEBILIS. Weak or barren land. 


TERRA DOMINICA, or INDOMINICATA, 
The demesne land of a manor. Cowell. 


TERRA EXCULTABILIS. Land which may 
be plowed. Mon. Ang. i. 426. 


TERRA EXTENDENDA. A writ addressed 
to an escheator, etc., that he inquire and find 
out the true yearly value of any land, etc., 
by the oath of twelve men, and to certify 
the extent into the chancery. Reg. Writs, 
293. 


TERRA FRUSCA, or FRISCA. Fresh land, 
not lately plowed. Cowell. 


TERRA HYDATA. Land subject to the pay- 
ment of hydage. Selden. 


TERRA LUCRABILIS. Land gained from 
the sea or inclosed out of a waste. Cowell. 


TERRA NORMANORUM. Land held by a 
Norman. Paroch. Antiq. 197. 


TERRA NOVA. Land newly converted from 
wood ground or arable. Cowell. 


Terra manens vacua occupanti conceditur. 1 
Sid. 347. Land lying unoccupied is given to 
the first occupant, 


TERRA PUTURA. Land in forests, held by 
the tenure of furnishing food to the keepers 


therein, 4 Inst. 307. 
TERRA SABULOSA. Gravelly or sandy 
ground. 


TERRA SALICA. In Salic law. The land of 
the house; the land within that inclosure 
which belonged to a German house. No por- 
tion of the inheritance of Salic land passes 
to a woman, but this the male sex acquires; 
that is, the sons succeed in that inheritance. 
Lex Salic. tit. 62, § 6. 


TERRA TESTAMENTALIS. 
land, being disposable by will. 


Gavel-kind 
Spelman. 


Terra transit cum onere. Land passes with 
the incumbrances. Co. Litt. 231; Broom, 
Max. 487, 630. 


TERRA VESTITA. 
Cowell. 


Land sown with corn, 


TERRA WAINABILIS. 
ell . 


Tillable land. Cow- 


TERRITORIAL, TERRITORIALITY 


TERRA WARRENATA. Land that has the 
liberty of free-warren. ` 


TERRA. DOMINICALES REGIS. The de- 
mesne lands of the crown. 


TERRAGE. In old English law. A kind of 
tax or charge on land; a boon or duty of 
plowing, reaping, etc. Cowell. 


TERRAGES. An exemption from all uncer- 
tain services. Cowell. 


TERRARIUS. In old English law. A land- 
holder. ` 


TERRE-TENANT. He who is literally in the 
occupation or possession of the land, as dis- 
tinguished from the owner out of possession, 
But, in a more technical sense, the person 
who is seised of the land, though not in ac- 
tual occupancy of it, and locally, in Pennsyl- 
vania, one who purchases and takes land sub- 
ject to the existing lien of a mortgage or 
judgment against a former owner. See Den- 
gler v. Kiehner, 13 Pa. 38, 58 Am. Dec. 441; 
Hulett v. Insurance Co., 114 Pa. 142, 6 A. 
554; Handel & Hayden Building & Loan 
Ass'n v. Elleford, 258 Pa. 143, 101 A. 951, 952. 


TERRIER. In English law. A landroll or 
survey of lands, containing the quantity of 
acres, tenants’ names, and such like; and 
in the exchequer there is a terrier of all the 
glebe lands in England, made about 1838. 
In general, an ecclesiastical terrier contains 
a detail of the temporal possessions of the 
church in every parish: Cowell; Tomlins; 
Mozley & Whitley. 


TERRIS BONIS ET CATALLIS REHABEN- 
DIS POST PURGATIONEM. A writ for a 
clerk to recover his lands, goods, and chat- 
tels, formerly seized, after he had cleared 
himself of the felony of which he was ac- 
cused, and delivered to his ordinary to be 
purged. Reg, Orig. 


TERRIS ET CATALLIS TENTIS ULTRA 
DEBITUM LEVATUM. A judicial writ for 
the restoring of lands or goods to a debtor 
who is distrained above the amount of the 
debt. Reg. Jud. 


TERRIS LIBERANDIS. A writ that lay for 
a man convicted by attaint, to bring the rec- 
ord and process before the king, and take a 
fine for his imprisonment, and then to deliver 
to him his lands and tenements again, and 
release him of the strip and waste. Reg. 
Orig. 232. Also it was a writ for the de- 
livery of lands to the heir, after homage and 
relief performed, or upon security taken that 
he should perform them. Id. 293. 


TERRITORIAL, TERRITORIALITY. These 
terms are used to signify connection with, or 
limitation with reference to, a particular 
country or territory. Thus, “territorial law” 
is the correct expression for the law of a 
particular country or state, although “mu- 


TERRITORIAL COURTS 


nicipal law” is more common. “Territorial 
waters” are that part of the sea adjacent 
to the coast of a given country which is by 
international law deemed to be within the 
sovereignty of that country, so that its courts 
have jurisdiction over offenses committed on 
those waters, even by a person on board a 
foreign ship. Sweet. 


TERRITORIAL COURTS. The courts estab- 
lished in the territories of the United States. 


TERRITORIAL PROPERTY. The land and 
water over which the state has jurisdiction 
and control whether the legal title be in the 
state itself or in private individuals. 
and waters wholly within the state are its 
property and also the marginal sea within 
the three-mile limit, but bays and gulfs are 
not always recognized as state property. 


TERRITORY. A part of a country separated 
from the rest, and subject to a particular ju- 
risdiction. 

In American Law 


A portion of the United States, not within 
the limits of any state, which has not yet 
been admitted as a state of the Union, but 
is organized, with a separate legislature, and 
with executive and judicial officers appoint- 
ed by the president. See Hx parte Morgan 
(D. C.) 20 F. 304; People v. Daniels, 6 Utah, 
288, 22 P. 159, 5 L. R, A. 444; Snow v. U. S. 
18 Wall. 317, 21 L. Ed. 784; Symons v. Eich- 
elberger, 110 Ohio St. 224, 144 N. D. 279, 281; 
Ex parte Heikich Terui, 187 Cal. 20, 200 P. 
954, 956, 17 A. L. R. 630. 

Const. Amend. 18, prohibiting the transpor- 
tation of intoxicating liquor within or the 
importation thereof into the United States 
and territory subject to its jurisdiction, uses 
the word “territory” as meaning the regional 
areas of land and adjacent waters over which 
the United States claims and exercises do- 
minion and control as a sovereign power. 
Cunard S. S. Co. v. Mellon, 262 U. S. 100, 43 
S. Ct. 504, 507, 67 L, Hd. 8%, 27 A. L. R 
1306; International Mercantile Marine v. 
Stuart (D. C.) 285 F. 78, 81; State v. Morton, 
31 Idaho, 329, 171 P. 495, 496. 


TERRITORY OF A JUDGE. The territorial 
jurisdiction of a Judge; the bounds, or dis- 
trict, within which he may lawfully exercise 
his judicial authority. Phillips y. Thralls, 
26 Kan. T781. 


TERROR. Alarm; fright; dread; the state 
of mind induced by the apprehension of hurt 
from some hostile or threatening event or 
manifestation; fear caused by the appearance 
of danger. In an indictment for riot, it must 
be charged that the acts done were “to the ter- 
ror of the people.” See Arto v. State, 19 Tex. 
App. 186. 


TERTIA‘DENUNCIATIO. Lat. In old Eng- 
lish: law. Third ‘publication or proclamation 
of intended marriage. ; . 


Lakes 
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TERTIUS INTERVENIENS. Lat. In the 
civil law. A third person intervening; a 
third person who comes in between the par- 
ties to a suit; one who interpleads. Gilbert’s 
Forum Rom, 47. 


TEST. To bring one to a trial and examina- 
tion, or to ascertain the truth or the quality 
or fitness of a thing. 

Something by which to ascertain the truth 
respecting another thing; a criterion, gauge, 
standard, or norm, 

In public law, an inquiry or examination 
addressed to a person appointed or elected 
to a public office, to ascertain his qualifica- 
tions therefor, but particularly a scrutiny of 
his political, religious, or social views, or his 
attitude of past and present loyalty or dis- 
loyalty to the government under which he is 
to act. See Attorney General v, Detroit Com- 
mon Council, 58 Mich. 218, 24 N. W. 887, 55 
Am, Rep. 675; People v. Hoffman, 116 I. 
587, 5 N. E. 596, 56 Am. Rep. 798; Rogers v. 
Buffalo, 51 Hun, 687, 3 N. Y. S. 674. 


TEST ACT. The statute 25 Car. II. e. 2, 
which directed all civil and military officers 
to take the oaths of allegiance and supremacy, 
and make the declaration against transub- 
stantiation, within six months after their ad- 
mission, and also within the same time re- 
ceive the sacrament according to the usage of 
the Church of England, under penalty of £500 
and disability to hold the office. 4 BI. Comm. 
58, 59, This was abolished by St. 9 Geo. IV. 
c. 17, so far as concerns receiving the sacra- 
ment, and a new form of declaration was sub- 
stituted. 


TEST ACTION. An action selected out of a 
considerable number of suits, concurrently 
depending in the same court, brought by sev- 
eral plaintiffs against the same defendant, 
or by one plaintiff against different defend- 
ants, all similar in their circumstances, and 
embracing the same questions, and to be sup- _ 
ported by the same evidence, the selected ac- 
tion to go first to trial, (under an order of 
court equivalent to cousolidation,) and its 
decision to. serve as a test of the right of re- 
covery in the others, all parties agreeing to 
be bound by the result of the test action. 


TEST OATH. An oath required to be taken 
as a criterion of the fitness of the person to 
fill a publie or political office; but particular- 
ly an oath of fidelity and allegiance (past or 
preseut) to the established government, 


TEST-PAPER. In practice. A paper or in- 
strument shown to a jury as evidence, A 
term used in the Pennsylvania courts. Depue 
v. Clare, 7 Pa. 428. 


TESTA DE NEVIL. An ancient and authen- 
tie record in two volumes, in the custody. of 
the king's remembrancer in the exchequer, 
said to be compiled by John de Nevil, a jus- 


tice itinerant, in the eighteenth and ‘twenty- 


fourth years of Henry III. Cowell. These 
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volumes were printed in 1807, under the au-- 


thority of the commissioners of the public 
records, and contain an account of fees held 
either immediately of the king or of others 
who held of the king in capite; fees holden 
in frankalmoigne; serjeanties holden of the 
king; widows and heiresses of tenants in 
capite, whose marriages were in the gift of 
the king; churches in the gift of the king; 
escheats, and sums paid for scutages and aids, 
especially within the county of Hereford. 
Cowell; Wharton. 


TESTABLE. A person is said to be testable 
when he has capacity to make a will; a man 
of twenty-one years of age and of sane mind 
is testable. 


TESTACY. The state or condition of leav- 
ing a will at one’s death. Opposed to “in- 
testacy.” 


TESTAMENT. A disposition of personal 
property to take place after the owner’s de- 
cease, according to his desire and direction. 
Pluche v. Jones, 4 F. 865, 4 C. G A. 622; 
Aubert’s Appeal, 109 Pa, 447, 1 A. 336; Conk- 
lin v. Egerton, 21 Wend. (N. X.) 436; Rags- 
dale v. Booker, 2 Strob. Eq. (S. C.) 348; In re 
Lester’s Will, 100 N. J. Eq. 521, 186 P. 322. 

A testament is the act of last will, clothed 
with certain solemnities, by which the testa- 
tor disposes of his property, either univer- 
sally, or by universal title, or by particular 
title. Civ. Code La, art. 1571. 

Strictly speaking, the term denotes only a 
will of personal property; a will of land not 
being called a “testament.” The word “tes- 


tament” is now seldom used, except in the. 


heading of a formal will, which usually be- 
gins: “This is the last will and testament of 
me, A. B.,” etc. Sweet. 


Testament is the true declaration of a man’s last 
will as to that which he would have to be done, 
after his death. It is compounded, according to Jus- 
tinian, from testaiio mentis; but the bétter opinion 
is that it is a simple word formed from the Latin 
testor, and not a compound word. Mozley & Whit- 
ley, 


Military Testament 


In English law. A nuncupative will, that 
is, one made by word of mouth, by which a 
soldier may dispose of his goods, pay, and oth- 
er personal chattels, without the forms and 
solemnities which the law requires in other 
cases. St. 1 Vict. e. 26, § 11. 


Mutual Testaments 


Wills made by two persons who leave their 
effects reciprocally to the survivor. 


Mystic Testament 


A form of testament made under Spanish 
law which prevailed in Louisiana and Cali- 
fornia. See Broutin v. Vassant, 5 Mart, O. 

, 5. (La.) 182; Schoul. Wills § 9. In the law 
of Louisiana. A sealed testament. The mys- 
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tic or secret testament, otherwise called the 
“closed testament,” is made in the following 
manner: The testator must sign his disposi- 
tions, whether he has written them himself 
or has caused them to be written by another 
person. The paper containing those disposi- 
tions, or the paper serving as their envelope, 
must be closed and sealed. The testator shall 
present it thus closed and sealed to. the notary 
and to seven witnesses, or he shall cause it to” 
be closed and sealed in their presence. Then 
he shall declare to the notary, in presence of 
the. witnesses, that that paper contains his 
testament written by himself, or by another 
by his direction, and signed by him, the tes- 
tator. The notary shall then draw up the 
act of superscription, which shall be written 
on that paper, or on the sheet that serves as 
its envelope, and that act shall be signed by 
the testator, and by the notary and the wit- 
nesses. Civ. Code La. art. 1584. 


Testamenta cum duo inter se pugnantia reperi- 
untur, ultimum ratum est; sic est, eum duo in- 
ter se pugnantia reperiuntur in eodem testa- 
mento, Co. Litt. 112. When two conflicting 
wills are found, the last prevails; so it is 
when two conflicting clauses occur in the 
same will. 


Testamenta latissimam interpretationem habere 
debent. Jenk. Cent. 81. Wills ought to have 
the broadest interpretation. ; 


TESTAMENTARY. Pertaining to a. will or 
testament; as testamentary causes. Derived 
from, founded on, or appointed by a testament 
or will; as a testamentary guardian, letters 
testamentary, etc. ` 

A paper, instrument, document, gift, ap- 
pointment, etc., is said to be “testamentary” 
when it is written or made so as not to take 
effect until.after the death of the person mak- 
ing it, and to be revocable and retain the 
property under his control during his life, al- 
though he may have believed that it would 
operate as an instrument of a different char- 
acter. Sweet. 


Letters Testamentary 


The formal instrument of authority and ap- 
pointment given to an executor by the prop- 
er court, upon the admission of the will to 
probate, empowering him to enter upon the 
discharge of his office as executor. 


Testamentary Capacity 


That measure of mental ability which is 
recognized in law as sufficient for the mak- 
ing a will, See Nicewander v. Nicewander, 
151 Ill. 156, 37 N. B. 698; Delafield v. Parish, 
25 N. Y. 29; Yardley v. Cuthbertson, 108 Pa. 
395, 1 A. 765, 56 Am. Rep. 218; Leech y. 
Leech, 21 Pa. 67; Duffield v. Robeson, 2 Har, 
(Del) 879; Lowe v. Williamson, 2 N, J. Eq. 
85. 

Testamentary Causes 


In English law. Causes or matters relat- 
ing to the probate of, wills, the granting of 
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administrations, and the suing for legacies, 
of which the ecclesiastical courts have juris- 
diction. 3 Bl. Comm. 95, 98. Testamentary 
causes are causes relating to the validity and 
execution of wills. The phrase is generally 
confined to those causes which were formerly 
matters of ecclesiastical jurisdiction, and are 
now dealt with by the court of probate. Moz- 
ley & Whitley. 


Testamentary Disposition 

A disposition of property by way of gift, 
which is not to take effect unless the grantor 
dies or until that event, Diefendorf v. Die- 
fendorf, 56 Hun, 639, 8 N. Y. S. 617; Chestnut 
St. Nat. Bank v. Fidelity Ins., ete., Co., 186 
Pa. 333, 40 A. 486, 65 Am. St. Rep. 860; 
Rhines v. Young, 97 Wash. 437, 166 P. 642, 
643; Ga Nun v. Palmer, 159 App. Div. 86, 144 
N. X. S. 457, 459. 


Testamentary Guardian’ 


A guardian appointed by the last will of a 
father for the person and real and personal 
estate of his child until the latter arrives of 
full age. 1 Bl. Comm. 462; 2 Kent, Comm. 
224; In re De Saulles, 101 Misc. 447, 167 N. 
Y. S. 445, 458. 


Testamentary Paper or Instrument 


An instrument in the nature of a will; an 
urprobated will; a paper writing which is of 
the character of a will, though not formally 
such, and, if allowed as a testament, will have 
the effect of a will upon the devolution and 
distribution of property. Young v. O’Donnell, 
129 Wash. 219, 224 P. 682, 684. 


Testamentary Succession 


In Louisiana, that which results from the 
institution of an heir contained in a testament 
executed in the form prescribed by law, Civ. 
Code La, 1900, art. 876. 


Testamentary Trustee 
See Trustee. 


TESTAMENT! FACTIO. Lat. In the civil 


law. The ceremony of making a testament,. 


either as testator, heir, or witness, 


TESTAMENTUM. Lat. 
In the Civil Law 
A testament; a will, or last will. 


In Old English Law 


A testament or will; a disposition of prop- 
erty made in contemplation of death. Bract, 
fol. 60. : 

A general name for any instrument of con- 
veyance, including deeds and charters, and 
so called either because it furnished written 
testimony of the conveyance, or because it 
was authenticated by witnesses, (téstes.) 
Spelman. 


Testamentum est voluntatis nostr@ justa sen- 
tentia, de eo quod quis post mortem suam. fieri 


1722 


velit. A testament is the just expression of 
our will concerning that which any one wishes 
done after his death, [or, as Blackstone trans- 
lates, “the legal declaration of a man’s inten- 
tions which he wills to be performed after his 
death.”] Dig. 28, 1,1; 2 Bl. Comm. 499. 


Testamentum, i. e.; testatio mentis, facta nullo 
presente metu periculi, sed cogitatione morta- 
litatis. Co, Litt. 322. A testament, i. €e., the 
witnessing of one’s intention, made under no 
present fear of danger, but in expectancy of 
death. 


TESTAMENTUM INOFFICIOSUM. Lat. In 
the civil law. An inofficious testament, (q. v.) 


Testamentum omne morte consummatur. Every 
will is perfected by death. A will speaks from 
the time of death only. Co. Litt. 232. 


TESTARI. Lat. In the civil law. To tes- 
tify; to attest; to declare, publish, or make 
known a thing before witnesses. To make a 
will. Calvin. f 


TESTATE. One,who has made a will; one 
who dies leaving a will. 


TESTATION. Witness; evidence, 


TESTATOR. One who makes or has made a 
testament or will; one who dies leaving a 
will. This term is borrowed from the civil 
law. Inst. 2, 14, 5, 6. 


. Testatoris ultima voluntas est perimplenda se- 


cundum veram intentionem suam. Co. Litt. 322. 
The last will of a testator is to be thoroughly 
fulfilled according to his real intention. 


TESTATRIX. A woman who makes a will; a 
woman who dies leaving a will; a female tes- 
tator. 


TESTATUM. 
In Practice 


When a writ of execution has been directed 
to the sheriff of a county, and he returns that 
the defendant is not found in his bailiwick, 
or that he has no goods there, as the case may 
be, then a second writ, reciting this former 
writ and the sheriff's answer to the same, 
may be directed to the sheriff of some other 
county wherein the defendant is supposed to 
be, or to have goods, commanding him to ex- 
ecute the writ as it may require; and this 
second writ is called a “testatum” writ, from 
the words with which it concludes, viz.: 
“Whereupon, on behalf of the said. plaintiff, 
it is testified in our said court that the said 
defendant is [or has goods, etc.] within your 
bailiwick.” 

In Conveyancing 


That part of a deed which commences with 
the words, “This indenture witnesseth.” 


TESTATUM WRIT. In practice. A writ con- 
taining a testatum clause; such as a testa- 
tum capias, a testatum fi. fa., and a testatum 
ea. sa, See Testatum. 
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TESTATUS. Lat. In the civil law. Testate; 
one who has made a will. Dig. 50, 17, 7. . 


TESTE MEIPSO. Lat. In old English law 
and practice. A solemn formula of attesta- 
tion by the sovereign, used at the conclusion 
of charters, and other public instruments, and 
also of original writs out of chancery. Spel- 
man. 


TESTE OF A WRIT. In practice. The con- 
cluding clause, commencing with the word 
“Witness,” ete, A writ which bears the teste 
is Sometimes said to be tested. 


“Teste” is a word commonly used in the last part 
of every writ, wherein the date is contained be- 
ginning with the words, “Teste meipso,” meaning 
the sovereign, if the writ be an original writ, or 
be issued in the name of the sovereign; but, if 
the writ be a judicial writ, then the word ‘‘Teste” 
is followed by the name of the chief judge of the 
court in which the action is brought, or, in case 
of a vacancy of such office, in the name of the sen- 
ior puisne judge. Mozley & Whitley. 


TESTED. ‘To be tested is to bear the teste, 
(q. v.) ° 


TESTES. Lat. Witnesses. 


Testes ponderantur, non numerantur. Witness- 
es are weighed, not numbered. That is, in 
case of a conflict of evidence, the truth is to 
be sought by weighing the credibility of the 
respective witnesses, not by the mere numeri- 
cal preponderance on one side or the other. 


Testes qui postulat debet dare eis sumptus com- 
petentes. Whosoever demands witnesses must 
fird them in competent provision. 


‘TESTES, TRIAL PER; A trial had before a 

judge without the intervention of a jury, in 
which the judge is left to form in his own 
breast his sentence upon the credit of the wit- 
nesses examined; but this mode of trial, al- 
though it was common in the civil law, was 
seldom resorted to in the practice of the com- 
mon law, but it is now becoming common 
when each party waives his right to a trial 
by jury. Brown. 


Testibus deponentibus in pari numero, digniori- 
bus est credendum. Where the witnesses who 
testify are in equal number, [on both sides,] 
the more worthy are to be believed. 4 Inst. 
279. 


TESTIFY. To bear witness; to give evidence 
as a witness; to make a solemn declaration, 
under oath or affirmation, in a judicial in- 
quiry, for the purpose of establishing or prov- 
ing some fact. See State v. Robertson, 26 S. 
C. 117, 1 8. E. 443; Gannon v. Stevens, 13 
Kan. 459; Nash v. Hoxie, 59 Wis, 384, 18 N. 
W. 408; O’Brien v. State, 125 Ind. 88, 25 N. 
E. 137, 9 L. R. A. 828; Mudge v. Gilbert, 43 
How. Prac. (N. Y.) 221. f 


Testimonia ponderanda sunt, non numeranda, 
Evidence is to be weighed, not enumerated. 


, TESTIMONY 
TESTIMONIAL. Besides its ordinary mean- 
ing of a written recommendation to character, 
“testimonial” has a special meaning, under 
St. 89 Eliz. ¢. 17, § 8, passed in, 1597, under 
which it signified a certificate under the hand 
of a justice of the peace, testifying the place 
and time when and where a soldier or mari- 
ner landed, and the place of his dwelling or 
birth, unto which he was to pass, and a con- 
venient time limited for his passage. Every 
idle and wandering soldier or mariner not 
having such a testimonial, or willfully exceed- 
ing for above fourteen days the time limited 
thereby, or forging or counterfeiting such tes- 
timonial, was to suffer death as a felon, with- 
out benefit of clergy. This act was repealed, 
in 1812, by St. 52 Geo. III. c. 31. Mozley & 
Whitley. ' 


TESTIMONIAL PROOF. In the civil law. 
Proof by the evidence of witnesses, 7, €., parol 
evidence, as distinguished from proof by writ- _ 
ten instruments, which is called “literal” ` 
proof. SO 


TESTIMONIO. In Spanish law. An authen- 
tic copy of a deed or other instrument, made 
by a notary and given to an interested party 
as evidence of his title, the original remain- 
ing in the public archives, Guilbeau v. Mays, 
15 Tex. 414. 


TESTIMONIUM CLAUSE. In conveyancing. 
That clause of a deed or instrument with 
which it concludes: “In witness whereof, the 
parties to these presents have hereunto set 
their hands and seals.” 


TESTIMONY. Evidence given by a competent 
witness, under oath or affirmation; as dis- 
tinguished from evidence derived from writ- 
ings, and other sources. Edelstein v. United 
States, 149 F., 686, 640, 79 C. ©. A. 328, 9 L. 
R. A. (N. 8.) 236; State v. Berberick, 38 
Mont. 423, 100 P. 209, 215, 16 Ann. Cas. 1077 
(quoting 1 Wigmore, Ev. § 479); State v. Win- 
ney, 21 N. D. 72, 128 N. W. 680, 681; Sutton v. 
Commonwealth, 207 Ky. 597, 269 S. W. 754, 
758; Meyers v. State, 112 Neb, 149, 198 N. W. 
871, 872; John Bright Shoe Stores Co. v. 
Scully, 24 Ohio App. 15, 156 N. Ð. 155, 156; 
Louisville & N. R. Co. v. Rogers, 21 Ga. App. 
324, 94 S. E. 821, 322; Crosby v. State, 90 Pla. 
381, 106 So. 741, 747: Industrial Commission 
v. Jasionowski, 24 Ohio App. 66, 156 N. E. 
616, 618; Oklahoma Gas & Electric Co. v. 
Bates Expanded Steel Truss Co. (D. C.) 296 F. 
281, 282; Grayson v. Durant, 43 OKL 799, 144 
P. 592, 594; Cauble v. Key (Tex. Civ. App.) 
256 S. W. 654, 655. 


Negative Testimony 


Testimony not bearing directly upon the 
immediate fact or occurrence under consid- 
eration, but evidencing facts from which it 
may be inferred that the act or fact in ques- 
tion could not possibly have happened. See 
Barclay v. Hartman, 2 Marv. (Del.) 351, 43 A. 
174; Cinadar v. Detroit, G. H. & M. Ry. Co., 


TESTIMONY . 

193 Mich. 38, 159 N. W. 312; Suick v. Krom, 
171 Wis. 254, 177 N. W. 20; Jurkovic v. Chi- 
cago, M. & St. P. R. Co., 166 Wis. 266, 164 N. 
W. 993, 994; Gaston v. Avansino, 39 Nev. 128, 
154 P. 85; Heywood v. State, 12 Ga. App. 
643, 77 S. E. 1180; Williams v. State, 23 Ga. 
App. 542, 99 S. E, 43. 


Positive Testimony 


Direct testimony that a thing did or did not 
happen. Wiliams v. State, 23 Ga. App. 542, 
99% S. E. 43; Roberts v. State, 90 Fla. 779, 107 
So, 242, 244; Heywood v. State, 12 Ga. App. 
643, T7 S. D. 1130. 


TESTIS. Lat. A witness; one who gives 
evidence in court, or who witnesses a docu- 
ment. 


í 


Testis de visu præponderat aliis. 4 Inst. 279. 
An eye-witness is preferred to others. 


Testis Iupanaris sufficit ad factum in lupanari. 
Moore, 817. A lewd person is a sufficient wit- 
ness to an act committed in a brothel. 


- Testis nemo in sua causa esse potest. No one 


can be a witness in his own cause, 


Testis oculatus unus plus valet quam auriti 
decem. 4 Inst. 279. One eye-witness is worth 
more than ten ear-witnesses. 


TESTMOIGNE. An old law French term, de- 
noting evidence or testimony or a witness. 


Testmoignes ne poent testifier le negative, mes 
Paffirmative. Witnesses cannot testify to a 
negative; they must testify to an affirmative. 
4 Inst. 279. 


TEXT-BOOK. A legal treatise which lays 
down principles or collects decisions on any 
pranch of the law. 


TEXTUS ROFFENSIS. In old English law. 
The Rochester text. An ancient manuscript 
containing many of the Saxon laws, and the 
rights, customs, tenures, ete., of the church 
of Rochester, drawn up by Ernulph, bishop of 
that see from A. D. 1114 to 1124. Cowell. 


THAINLAND. In old English Law. The 
land which was granted by the Saxon kings 
to their thains or thanes was so called. 


THALWEG. Germ. A term used in topog- 
raphy to designate a line representing the 
deepest part of a continuous depression in the 
surface, such as a watercourse; hence the 
middle of the deepest part of the channel of 
a river or other stream. See Iowa v. Pi- 
nois, 18 S. Ct. 239, 147 U. S. 1, 87 L. Ed. 55; 
‘Keokuk & H. Bridge Co. v. People, 34 N. E. 
482, 145 Ill. 596; State of Minnesota v. State 
of Wisconsin, 40 S. Ct. 313, 319, 252 U. S. 278, 
64 L. Ed. 558; Whiteside v. Norton (C. ©. A.) 
: 205 F. 5, 9, 45 L. R. A. (N. S.) 112; State of 
. Arkansas v. State of Tennessee, 38 S. Ct. 301, 
.808, 246 U..8. 158,.62 L, Ed. 638, L. R. A. 
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1918D, 258; Johnnsson v. American Tugboat 
Co., 147 P. 1147, 85 Wash. 212. 


THANAGE OF THE KING. A certain part 
of the king’s land or property, of which the 
ruler or governor was called “thane.” Cowell. 


THANE. An Anglo-Saxon nobleman; an old 
title of honor, perhaps equivalent to “baron.” 
There were two orders of thanes,—the king’s 
thanes and the ordinary thanes. Soon after 
the Conquest this name was disused. Cowell. 


THANELANDS., Such lands as were granted 
by charter of the Saxon kings to their thanes 
with all immunities, except from the trinoda 
necessitas, Cowell. l 


THANESHIP. ‘The office and dignity of a 
thane; the seignioty of a thane. 


That which | may defeat by my entry I make 
good by my confirmation. Co. Litt. 300. 


THAVIES INN. An inn of chancery. See 
Inns of Chancery. 


THE. An article which particularizes the 
Subject spoken of. “Grammatical niceties 
should not be resorted to without, necessity : 
but it would be extending liberality to an 
unwarrantable length to confound the articles 
‘a’ and ‘the? The most unlettered persons un- 
derstand that ‘a’ is indefinite, but ‘the’ refers 
to a certain object.” Per Tilghman, C. J. 
Sharff v. Com., 2 Bin. (Pa.) 516; Penn Mut. 
Life Ins. Co. v. Henderson (D. C.) 244 F. 877, 
880; Howell v. State, 138 S. E. 206, 210, 164 
Ga. 204; Boston & M. R. R. v. City of Con- 
cord, 98 A. 66, 67, 78 N. H. 192; Jackson v. 
Quarry Realty Co. (Mo. App.) 231 8. W, 1063, 
1066; Hoffman y. Franklin Motor Car Co., 
122 8. EH. 896, 900, 32 Ga. App. 229. “The” 
house means only one house. Rocci v. Massa- 
chusetts Ace. Co., 110 N. E., 972, 978, 222 Mass. 
336, Ann. Cas. 1918C, 529. 


The fund which has received the benefit should 
make the satisfaction. 4 Bouv. Inst. note 3730. 


The law abhors a multiplicity of suits. 


The parties being in pari casu, Justice Is In 
equilibrio. 


The repeal of the law imposing a penalty is it- 
self a remission. 


THEATER. Any edifice used for the purpose 
of dramatic or operatic or other representa- 
tions, plays, or performances, for admission 
to which entrance-money is received, not in- 
eluding halls rented or used occasionally for 
concerts or theatrical representations, Act 
Cong. July 13, 1866, § 9 (14 Stat. 126). And 
see Bell v. Mahn, 121 Pa. 225, 15 A. 523, 1 L. 
R. A. 364, 6 Am. St. Rep. 786; Lee v. State, 
56 Ga. 478; Jacko v. State, 22 Ala. 74; Asa 
G. Candler, Inc., y. Georgia Theater Co., 96 
8. E. 226, 227, 148 Ga. 188, L R: A. 1918F, 
389; Consolidated. Enterprises v.: State, 263 
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S. W. 74, 75, 150 Tenn. 148; Central Amuse- 
ment Co. v. Van Nostran, 152 N. E. 183, 184, 
85 Ind. App. 476; Zucarro v. State, 197 S. 
W. 982, 985, 82 Tex. Cr. R. 1, L. R. A. 1918B, 
354; City. of Ames v. Gerbracht, 189 N. W. 
729, 194 Iowa, 267. 


THEFT. Theft is the fraudulent taking of 
corporeal personal property belonging to an- 
other, from his possession, or from the pos- 
session of some person holding the same for 
him, without his consent, with intent to de- 
prive the owner of the value of the same, and 
to appropriate it to the use or benefit of the 
person taking. Quitzow v. State, 1 Tex. App. 
65, 28 Am. Rep. 396; Mullins v. State, 37 Tex. 
838; U. 8. v. Thomas (D. C.) 69 F. 590; Peo- 
ple v. Donohue, 84 N. Y. 442; Ledvinka v. 
Home Ins. Co. of New York, 115 A. 596, 598, 
139 Md. 434, 19 A. L. R. 167; Insurance Co. 
of North America v. Samuels, 120 S. E. 444, 
31 Ga. App. 258; Van Vechten v. American 
Eagle Fire Ins. Co., 146 N. E. 432, 433, 239 
N. Y. 303, 38 A. L. R. 1115; Great American 
Mut. Indemnity Co. v. Meyer; 18 Ohio App. 
97, 103; Downs v. New Jersey Fidelity & 
Plate Glass Ins. Co. of Newark, 103 A. 205, 
206, 91 N. J. Law, 523, L. R. A. 1918D, 513; 
Kellar vy. State, 176 S. W. 723, 76 Tex. Cr. R. 
602; Underwood v. Globe Indemnity Co., 156 
N. E. 632, 634, 245 N. Y. 111; Hartman v. 
State, 213 S. W. 936, 938, 85 Tex. Cr. R. 582; 
Bloch v. U. S. (C. ©. A.) 261 F. 321, 325; 
Moore v. State, 166 S. W. 1153, 74 Tex. Cr. R. 
66; Black v. State, 187 S. W. 332, 333, 79 Tex. 
Cr. R. 628; Glens Falls Ins. Co. v. Stewart, 
216 N. Y. S. 149, 150, 127 Misc. Rep. 353; 
Fidelity Phænix Fire Ins. Co. of New York 
v. Oldsmobile Sales Co. (Tex. Civ. App.) 261 
S. W. 492, 497; Reese v. State, 239 S. W. 619, 
620, 91 Tex. Cr, R. 457. 


In Scotch Law 


The secret and felonious abstraction of the 
property of another for sake of lucre, with- 
out his consent. Alis. Crim. Law, 250. 


THEFT-BOTE. The offense committed by a 
party who, having been robbed and knowing 
the felon, takes back his goods again, or re- 
ceives other amends, upon an agreement not 
to prosecute. See Forshner v. Whitcomb, 44 
N. H. 16. 


Theft-bote est emenda furti capta, sine consid- 
eratione curiz domini regis. 3 Inst. 134. Theft- 
bote is the paying money to have goods stolen 
returned, without having any respect for the 
court of the king. . 


THEGN. An Anglo-Saxon term meaning a 
retainer. Afterwards it came to designate 
the territorial nobility. At a later period 
these were king’s thegns, who were. persons 
of great importance, and inferior thegns. 
Military service appears to have run through 
it all. After the Conquest, they. were merged 
into the class of knights, Bncycl. Br. 


THEN AND THERE 


THEGNAGE TENURE. A kind of tenure in 
Northumbria in the 13th century and beyond, 
of which little is known. 2 Holdsw. Hist. Ð. 
L. 132. 


THELONIO IRRATIONABILI HABENDO. 
A writ that formerly lay for him that had any 
part of the king's demesne in fee-farm, to re- 
cover reasonable toll of the king’s tenants 
there, if his demesne had been accustomed 
to be tolled. Reg. Orig. 87. 


THELONIUM. An abolished writ for citi- 
zens or burgesses to assert their right to ex- 
emption from toll. Fitzh, Nat. Brev. 226. 


THELONMANNUS. 
who receives toll. 


THELUSSON ACT. The statute 39 & 40 Geo. 
III. c. 98, which restricted accumulations to 
a term of twenty-one years from the testator’s 
death. It was passed in consequence of liti- 
gation over the will of one Thelusson. 


The toll-man or officer 
Cowell. 


THEME. In Saxon law. The power of hav- 
ing jurisdiction over naifs or villeins, with 
their suits or offspring, lands, goods, and chat- 
tels. Co. Litt. 116a. 


THEMMAGIUM. A duty or acknowledgment 
paid by inferior tenants in respect of theme 
or team, Cowell. 


THEN. This word, as an adverb, means “at 
that time,” referring to a time specified, el- 
ther past or future. It has no power in it- 
self to fix a time. It simply refers to a time 
already fixed. Mangum v. Piester, 16 S. C. 
329. It may also denote a contingency, and 
be equivalent to “in that event.” Pintard v. 
Irwin, 20 N. J. Law, 505; Western & A. R. 
Co. v. Smith, 145 Ga. 276, 88 S. E. 983, 985; 
Derryberry v. State Board of Election 
Com’rs, 150 Tenn. 525, 266 S. W. 102, 105; 
Campbell v. Fetty (C. C. A.) 271 F. 671, 672; 
Bedell v. Richardson Lubricating Co., 201 
Mo. App. 251, 211 S. W. 104, 106; Bischoff 
y. Atlantic Realty Corporation, 95 8. C. 276, 
78 5., EB. 988, 993; State v. Klasner, 19 N. M. 
474, 145 P. 679, 680, Ann. Cas. 1917D, 824; 
State v. Archer, 32 N. M. 319, 255 P. 396, 
399; First Nat. Bank v. Somers, 106 Conn, 
267, 187 A. 737, 739; Munger v. Brotherhood 
of American Yeomen, 176 Iowa, 291, 154 N. 
W. 879, 880; Cates v. McNeil, 169 Cal. 697, 
147 P. 944, 946; Wilcher v. Walker, 144 Ga. 
526, 87 S. Ð. 671, 678; State ex rel. Hanly 
y. Montgomery, 132 La. 679, 61 So. 735, 736; 
In re Swift’s Estate, 279 Pa. 424, 124 A. 135, 
136; Lermond v. Hyler, 121 Me. 54, 115 A. 
546, 551; Roberts v. Wadley, 156 Ga. 35, 
118 S. E. 664, 665. 


THEN AND THERE. At the time and place 
last previously mentioned or charged. Con- 
text, however, may give the phrase a more 
remote antecedent than the time and place 
last previously mentioned or charged. Vogrin 
yv. American Steel & Wire Co., 263 Ill. 474, 
105 N. E. 332, 333; State v. Mahoney, 115 


: THENCE 


Me. 251,98 A. 750, 752; Brogan v. State, 199 
Ind. 203, 156 N. E. 515, 516; State v. Taylor 
(Me. Sup.) 180 S. W. 330, 332; People v. Pet- 
rovich, 116 Mise. 528, 190 N. Y. S. 760, 761; 
State v. Roe, 37 Idaho, 297, 215. P. 835, 886; 
Bashara v. State, 84 Tex. Cr. R. 263, 206 S. 
W. 359, 360: State v. Buckwald, 117 Me. 344, 
104 A. 520, 521; State v. Klasner, 19 N. M. 
474, 145 P. 679, 680, Ann. Cas. 1917D, 824. 


THENCE. In surveyirg, and in descriptions 
of land by ccurses and distances, this word, 
preceding e2ch course given, imports that the 
followirg course is continuous with the one 
before it, Flagg v. Mascn, 141 Mass. 66, 6 
N. B. 702. 


THENCE DOWN THE RIVER. The expres- 
sion, “thence dewn the river,” as used in field 
notes of a survcyor of a patent, is construed 
to mean with the meanders of the river, un- 
less there is positive evidence that the mean- 
der line as written was where the surveyor 
in fact ran it; for such lines are to shew the 
general course of the stream and to be used 
in estimating acreage, and not necessarily 
boundary lines. Burkett v. Chestnutt (Tex. 
Civ. App.) 212 S. W. 271, 274. 


THEOCRACY. Government cf a state by the 
immediate direction of God, (or by the as- 
sumed direction of a supposititious divinity,) 
or the state thus governed. 


THEODEN. In Saxon law. A husbandman 
or inferior tenant; an under-thane, Cowell. 


‘THEODOSIAN CODE. See Codex Theodosi- 
anus. 


-THEOF.. In Saxon law. Offenders who 
joined in a body of seven to commit depreda- 
tions. Wharton, 


THEOWES, THEOWMEN, or THEWS. In 
feudal law. Slaves, captives, or bondmen. 
“Spel. Feuds, c. 5. 


‘THERE. In or at that place. Bedell v. Rich- 
ardson Lubricating Co., 201 Mo. App. 251, 211 
S. W. 104, 106. 


_THEREABOUT. About that place. Austin 
v. Bluff Citv Shoe Co., 176 Mo. App. 546, 158 
S. W. 709, 718. 


THEPEAFTER. After the time last men- 
tioncd: after that; after that time: after- 
ward; subsequently; thenceforth. People v. 
‘St. Lovis, A. & T. H. R. Co., 300 Ill. 519, 133 
N. E. 217; Lamoutte v. Title Guaranty & 
‘Surety Co., 165 App. Div. 573, 151 N. Y. 8. 
148, 154; Brandenburg v. Buda Co., 299 NI 
133, 132 N. E. 514, 516; McAlister v. Nation- 
al Life Ins. Co. of U. S. of America (Mo. App.) 
251 S. W. 98, 99; People ex rel. Dare v. How- 
ell, 174 App. Div. 118, 160 N. Y. S. 959, 961. 


THEREBY. By that means; in consequence 
‘of that. Fall City Ice & Beverage Co, v. 


law. 
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Scanlan Coal Co., 208 Ky. 826, 271.8. W. 1097, 
1099. . 


THEREFOR. For that thing: for it, or 
them. State v. Dayton Lumber Co. (Tex. Civ. 
App.) 159 S. W. 391, 398. 


THEREIN. In that place. Mulville v. City 
of San Diego, 183 Cal. 734, 192 P. 702, 703; 
City Hospital of Quincy v. Inhabitants of 
Town of Milton, 282 Mass, 273, 122 N. E. 274. 


THEREUPON. Without delay or lapse of 
time. Putnam v. Langley, 133 Mass. 205. 
See Hill v. Wand, 47 Kan. 340, 27 P. 988, 27 
Am. St. Rep. 288 Immediately. 6 M. & W. 
492. See 3 Q. B. 79, where the terms there- 
upon and thereby are distinguished. Follow- 
ing on; in consequence of. Yuma County 
Water Users’ Ass’n v. Schlecht, 262 U. S. 138, 
43 8. Ct. 498, 500, 67 L. Fd. 909: Stephens 
v. Nacey, 47 Mont. 479, 183 P. 361, 862; At- 
lanta Gaslight Co. v. Sams, 29 Ga. App. 446, 
116 8. E. 21, 25. 


THESAURER. Treasurer. 8 State Tr. 691. 


THESAURUS, THESAURIUM. The treas- 
ury; a treasure. 
THESAURUS ABSCONDITUS. In old Eng- 


lish law. Treasure hidden or buried. Spel- 
man. | 


Thesaurus competit domino regi, et non domino 
liberatis, nisi sit per verba specialia. Fitzh. 
Coron. 281. A treasure belongs to the king, 
and not to the lord of a liberty, unless it be 
through special words. 


THESAURUS INVENTUS. In old English 
law. Treasure found; treasure-trove. Bract. 
fols., 1192, 122. 


Thesaurus inventus est vetus dispositio pecunia, 
etc., cujus non extat modo memoria, adeo ut 
jam. dominum non habeat. 3 Inst. 182. Treas- 
ure-trove is an ancient hiding of money, etc., 
of which no recollection exists, so that it 
now has no owner. , 


Thesaurus non competit regi, nisi quando nemo 
seit qui abscondit thesaurum. 3 Inst. 132. 
Treasure does not belong to the king, unless 
no one knows who hid it. 


Thesaurus regis est vinculum pacis et bellorum 
nervus. Godb. 293. The king’s treasure is the 
‘bond of peace and the sinews of war. 


THESMOTHETE. A law-maker; a law-giver. 


THETHINGA. A tithing. 


‘THIA. Lat. In the civil and old European 
An aunt. 


THIEF. One who has been guilty of larceny 
or theft. The term covers both compound 
and simple larceny. America Ins. Co. v. Brz- 
an, 1 Hill (N. Y.) 25; People v. Wolf, 199 Ill. 
App. 445, 446, 
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THINGS. The most general denomination of 
the subjects of property, as contradistinguish- 
ed from persons. 2 Bl. Comm. 16. A term 
that is particularly subject to the force of 
context. State v. Japone, 202 Iowa, 450, 209 
N. W. 468, 471; In re Arnold’s Estate, 240 Pa. 
261, 87 A. 590, L. R. A. 19184, 220, Amn. Cas. 
1915A, 23; Feder v. Franklin Simon & Co. 
(Sup.) 157 N. Y. S. 895, 896; Henderson v. 
City of Shreveport, 160 La. 360, 107 So. 139, 
142; Black v. Commonwealth, 171 Ky. 280, 
188 S. W. 362, 363. 


The word “estate” in general is applicable to any- 
thing of which riehes or fortune may consist. The 
word is likewise relative to the word “things,” which 
is the second object of jurisprudence, the rules of 
which are applicable to persons, things, and actions. 
Civ. Code La. art. 448. 

Suh permanent objects, not being persons, as are 
sensible, or perceptible through the senses. Aust. 
Jur. § 452. ` 

A “thing” is the object of a right; ù ¢., what- 
ever is treated by the law as the object over which 
one person exercises a right, and with reference 
to which another person lies under a duty, Holl. 
Jur. 83. 

Things are the subjects of dominion or property, 
as distinguished from persons. They are distribut- 
ed Into three kinds: (1) Things real or immovable, 
comprehending lands, tenements, and heredita- 
ments; (2) things personal or movable, comprehend- 
ing goods and chattels; and (8) things mixed, par- 
taking of the characteristics of the two former, as 
a title-deed, a term for years. The tivil law divid- 
ed things into corporeal (tangi possunt) and incor- 
poreal (tangi non possunt). Wharton, 


THINGS IN ACTION. A thing in action is a 
right to recover money or other personal prop- 
erty by a judicial proceeding. Civ. Code Cal. 
§ 958. See Chose in Action. 


THINGS PERSONAL. Goods, money, and all 
other movables, which may attend the own- 
er’s person wherever he things proper to go. 
2 Bl. Comm. 16. Things personal consist of 
goods, money, and all other movables, and of 
such rights and profits as relate to movables. 
1 Steph. Comm. 156. See People v. Holbrook, 
13 Johns. (N. Y.) 90; U. S. v. Moulton, 27 Fed. 
Cas. 11; People v. Brooklyn, 9 Barb, (N. Y.) 
546; Castle v. Castle (0. C. A.) 267 F. 521, 522. 


THINGS REAL. Such things as are perma- 
nent, fixed, and immovable, which cannot be 
earried out of their place; as lands and tene- 
ments. 2 Bl. Comm. 16. This definition has 
been objected to as not embracing incorporeal 
rights. Mr. Stephen defines things real to 
“consist of things substantial and immova- 
ble, and of the rights and profits annexed to 
or issuing out of these.” 1 Steph. Comm. 156. 
Things real are otherwise described to con- 
sist of lands, tenements, and hereditaments. 
See Bates v. Sparrell, 10 Mass. 324; People v. 
Brooklyn, 9 Barb. (N, Y.) 546; Sox v. Mira- 
cle, 35 N. D. 458, 160 N. W. 716, 719. 


Things accessory are of the nature of the prin- 
cipal. Finch, Law, b. 1, c. 3, n. 25. 


THIRD. 


Things are construed according te that which 
was the cause thereof. Finch, Law, b. 1, c; 3, 
n, 4. 


Things are dissolved as they be contracted. 
Finch, Law, b. 1, c. 3, n. 7. 


Things grounded upon an ilf and void beginning 
cannot have a good perfection. Finch, Law, b. 
1, ¢. 3, n. 8. 


Things in action, entry, or re-entry cannot be 
granted over. Van Rensselaer v. Ball, 19 N. 
Y. 100, 108. 


Things incident cannot be severed. Finch, Law, 
b. 3, c 1, n, 12. 


Things incident pass by the grant of the prin- 
cipal. Seymour v. Canandaigua & N. F. R. 
Co., 25 Barb. (N. Y.) 284, 310. 


Things incident shall pass hy the grant of the 
principal, but not the principal by the grant of 
the incident. Co. Litt. 152a, 151b; Broom, 
Max. 433. . 


Things shall not be void which may possihty be 
good. 


THINGUS. In Saxon law. A thane or noble- 
man; knight or freeman. Cowell. 


THINK. To believe, to consider, to esteem; 
to recollect or call to mind. Martin v. Iowa 
Ry. Co., 59 Iowa, 414, 18 N. W. 424; Jones v. 
Philadelphia & Reading Coal & Iron Co., 285 
Pa. 317, 132 A, 122, 123; Abbott v. Church, 
288 Ill. 91, 123 N. E. 306, 308, 4 A. I. R. 975; 
E. Matthews & Son v. Richards, 19 Ga. App. 
489, 91 S. E. 914. 


THIRD. Following next after the second; 
also, with reference to any legal instrument 
or transaction or judicial proceeding, any out- 
sider or person not a party to the affair nor 
immediately concerned in it. 


—Third opposition. In Louisiana, when an ex- 
ecution is levied on property which does not 
belong to the defendant, but to an outsider, 
the remedy of the owner is by an intervention 
called a “third oy;position,” in which, on his 
giving security, an injunction or prohibition 
may be granted to stop the sale. See New 
Orleans v. Louisiana Const. Co., 129 U. S. 45, 
9 S. Ct. 228, 32 L. Ed. €07; Norton v, Walton 
(C. C. A.) 288 F. 359, 360. 


—Third parties. See Party. 


—Third penny. A portion (one-third) of the 
amount of all fines and other proiits of the 
couuty court, which was reserved for the 
earl, in the early days when the jurisdiction 
of those courts was extensive, the remainder 
going to the king. 


-Third possessor. In Louisiana, a person 
who buys mortgaged property, but without 
assuming the payment of the mortzage. 
Thompson v. Levy, 50 La. Ann, 751, 23 So, 
918; New Orleans Land Co. v. Southern 


THIRD-NIGHT-AWN-HINDE 


States Fair-Pan-Aamerican Exposition Co., 
148. La. 884, 79 So. 525, 526. 


THIRD-NIGHT-AWN-HINDE. By the laws 
of St. Edward the Confessor, if any man lay 
a third night in an inn, he was called a “third- 
night-awn-hinde,” and his host was answer- 
able for him if he committed any offense. The 
first night, forman-night, or uncouth, (un- 
known,) he was reckoned a stranger; the 
second night, twa-night, a guest; and the 
third night, an awn-hinde, a domestic. Bract. 
l 3. 


THIRDBOROUGH, or THIRDBOROW. An 
under-constable. Cowell. 


THIRDINGS.. The third part of the corn 
growing on the land, due to the lord for a 
heriot on the death of his tenant, within the 
manor of Turfat, in Hereford. Blount. 


THIRDS. The designation, in colloquial lan- 
guage, of that portion of a decedent’s person- 
al estate (one-third) which goes to the wid- 
ow where there is also a child or children. 
See Yeomans V. Stevens, 2 Allen (Mass.) 350; 
O'Hara v. Dever, 46 Barb. (N. X.) 614. 


THIRLAGE. In Scotch law. A servitude by 
which lands are astricted or “thirled” to a 
particular mill, to which the possessors must 
earry the grain of the growth of the astricted 
lands to be ground, for the payment of such 
duties as are either expressed. or implied in 
the constitution of the right. Ersk, Inst. 2, 
9, 18. 


THIRTY-NINE ARTICLES. See Articles of 
Religion, ` 


THIS. When “this” and “that” refer to dif- 
ferent things before expressed, “this” refers 
to the thing last mentioned, and “that” to the 
thing first mentioned. Russell v. Kennedy, 
66 Pa. 251. “This” is a demonstrative ad- 
jective, used to point out with particularity a 
person or thing present in place or in thought. 
Stevens v. Haile (Tex. Civ. App.) 162 S. W. 
1025, 1028. 


THIS DAY SIX MONTHS. Fixing “this day 
six months,” or “three months,” for the next 
stage of a bill, is one of the modes in which 
the house of lords and the house of commons 
reject bills of which they disapprove. A bill 
rejected in this manner cannot be reintroduc- 
ed in the same session. Wharton. 


THISTLE-TAKE. It was ‘2 custom within 


the manor of Halton, in Chester, that if, in: 


driving beasts over a common, the driver per- 
mitted them to graze or take but a thistle, he 
should pay a halfpenny a-piece to the lord of 
the fee. And at Fiskerton, in Nottingham- 
shire, by ancient custom, if a native or a cot- 
tager. killed a swine above a year old, he paid 
to the lord a penny, which purchase of leave 
to kill a hog was also. called “thistle-take,” 
Cowell. . ; 
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THOROUGHFARE. The term means, ac- 
cording to its derivation, a street or passage 
through which one can fare, (travel ;) that is, 
a street or highway affording an unobstruct- 
ed exit at each end into another street or pub- 
lic passage. If the passage is closed at one 
end, admitting no exit there, it is called a 
“cul de sac.” See Cemetery Ass’n v. Mening- 
er, 14 Kan. 315; Mankato v. Warren, 20 Minn. 
150 (Gil. 128); Wiggins v. Tallmadge, 11 Barb. 
(N. Y.) 462; Morris v. Blunt, 49 Utah, 248, 
161 P. 1127, 1180; Simmons v. State, 149 Ark. 
348, 232 S. W. 597, 598; In re Wallace, Barnes, 
and Matthews Aves. in City of New York, 
222 N, Y. 139, 118 N. E. 506, 507. 


THRAVE. In old English law. A measure of 
corn or grain, consisting of twenty-four 
sheaves or four shocks, six sheaves to every 
shock. Cowell. 


THREAD. A middle line; .a line running 
through the middle of a stream or road. See 
Filum; Filum Aquæ; Filum Viæ; Thalweg. 


THREAT. In criminal law. A menace; es- 
pecially, any menace of such a nature and ex- 
tent as to unsettle the mind of the person on 
whom it operates, and to take away from his 
acts that free and voluntary action which 
alone constitutes consent. Abbott. United 
States v. French (D. C.) 243 F. 785, 786; State 
v. Kramer, 115 A. 8, 11, 1 W. W. Harr, (Del.) 
454; State vy. Cushing, 17 Wash. 544, 50 P. 
B12: State v. Brownlee, 84 Iowa, 473, 51 N. W. 
25; Cote v. Murphy, 159 Pa. 420, 28 A. 190, 
23 L. R. A. 135, 39 Am. St. Rep. 686. 

A declaration of one’s purpose or intention 
to work injury to the person, property, or 
rights of another, with a view of restraining 
such person’s freedom of action. McKenzie 
v. State, 113 Neb. 576, 204 N. W. 60, 61; Unit- 
ed States v. Metzdorf (D. C.) 252 F. 933, 987; 
United States v. Jasick (D. C.) 252 F. 931, 932; 
Brooker v. Silverthorne, 111 S. C. 553, 99 S. E. 
350, 352, 5 A. L, R. 1283; Kamenitsky v. Cor- 
coran, 177 App. Div. 605, 164 N. Y. S. 297, 
300. 


THREATENING LETTERS. Sending threat- 
ening letters is the name of the offense of 
sending letters containing threats of the kinds 
recognized by the statute as criminal. See 
People v. Griffin, 2 Barb. (N. Y.) 429. 


THREE-DOLLAR PIECE. A gold coin of the 
United States, of the value of three dollars; 
authorized by the seventh section of the act 
of February 21, 1853. 


THREE-WEEKS COURT. In the Kentish 
eustom of gavelet, it was the lord’s court. 18 
Harv. L R. 40. 


THRENGES. Vassals, but not of the lowest 
degree; those who held lands of the chief 
lord. - i 


THRITHING. In Saxon and old English law. 
The third part of a county; a division of a 
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county consisting of three or more hundreds. 
Cowell Corrupted to the modern “riding,” 
which is still used in Yorkshire. 1 Bl. Comm, 
116. 


THROUGH. By means of, in consequence of, 
by reason of; in, within; over; from end to 
end, or from one side to the other.. Mississip- 
pi Cent. R. Co, v. Pace, 109 Miss. 667, 68 So. 
926, 927; Rieger v. London Guarantee & Ac- 
cident Co. of London, England, 202 Mo. App. 
184, 215 S. W.-920, 926; Manufacturers’ Nat. 
Bank of Troy v. U. S. Fidelity & Guaranty 
Co., 218 App. Div. 455, 218 N. Y. S. 332, 335; 
Kynerd v. Hulen (C. ©. A.) 5 F.(2d) 160, 162; 
Quanah, A. & P. Ry. Co. v. Cooper (Tex. Civ. 
App.) 236 S. W. 811, 812; Hyde Park v. Oak- 
woods Cemetery Asyn, 119 Ill. 147, 7 N. E. 
627, 


THROUGH LOT. A lot that abuts upon a 
street at each end. Illinois Suréty Co. v. 
O’Brien (C. C. A.) 223 F. 933, 988. 


THROW OUT. 
ment.) 


To ignore (a bill of indict- 


THRUSTING. Within the meaning of a 
criminal statute, “thrusting” is not necessari- 
ly an attack with a pointed weapon ; it means 
pushing or driving with force, whether the 
point of the weapon be sharp or not. State 
v. Lowry, 33 La. Ann. 1224. 


THRYMSA. A Saxon coin worth fourpence, 
Du Fresne. 


THUDE-WEALD. A woodward, or person 
that looks after a wood. 


THURINGIAN CODE. One of the “barbarian 
codes,” as they are termed; , Supposed by 
Montesquieu to have been given by Theodoric, 
King of Austrasia, to the Thuringians, who 
were his subjects. Esprit des Lois, lib. 28, 
c, 1. 


THWERTNICK. In old English law. The 
custom of giving entertainments to a sheriff, 
ete., for three nights. 


TICK. A colloquial. expression for eredit or 
trust; credit given for goods purchased. 


TICKET. 
In Contracts 

A slip of paper containing a certificate 
that the person to whom it is issued, or 
the holder, is entitled to some right or 
privilege therein mentioned or described; 
such, for example, are railroad tickets, thea- 
ter tickets, /pawn tickets, lottery tickets, ete. 
See Allaire v. Howell Works Co., 14 N. J. 
Law, 24; Summerfield v. Hines, 45 Nev. 60, 
197 P. 690, 692; Norman v. East Carolina Ry. 
Co., 161 N. C. 330, 77 S. E. 345, 347, Ann. Cas. 
1914D, 917; Interstate Amusement Co. v. 
Martin, 8 Ala. App. 481, 62 So. 404, 405. 


In Election Law 


A list of candidates for particular offices to 
be submitted to the voters at an election; a 
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rivers, etc. 


“TIE 


ballot. Barr’ v; Cardell; 173 Towa, 18, 155 


N. W. 812; 313; Denny y.: Pratt, 104.Conn. 
396, 183 A. 107,:100; In re Gerberich’s Nomi- 
nation, 24 Pa. Co. Ct. R. 255. 


“Before the opening of the polls, * * * the 
county clerk of the county shall cause to be deliv- 
ered to the boards of election * * * the proper 
number of general tickets, * * * in sealed pack- 
ages, with marks on the outside clearly designat- 
ing the precinct or polling-place for which they are 
intended, and the number of ballots. inclosed, and 
in case of a consolidated city and county, also a 
like number of municipal tickets * * *” Pol. 
Code Cal. § 1201. : 


TICKET OF LEAVE. In English law. A li- 
cense or permit given to a convict, as a re- 
ward for good conduct, particularly in the 
penal settlements, which allows him to go at 
large, and labor for himself, before the ex- 
piration of his sentence, subject to certain 
specific conditions and revocable upon subse- 
quent misconduct. 


TICKET-OF-LEAVE MAN. A convict who 
has cbtained a ticket of leave. 


TIDAL. In order that a river may be “tidal” 
at a given spot, it may not be necessary that 
the water should be salt, but the spot must 
be one where the tide, in the ordinary and 
regular course of things, fiows and refiows. 
8 Q. B. Div. 6380. 


TIDE. The ebb and flow of the sea. See 
Baird v. Campbell, 67 App. Div. 104, 73 N. 
Y. 8. 617%. 

Neap Tides 


Those tides which happen between the full 
and change of the moon twice in every 24 
hours. F. A. Hihn Co. SS City of Santa Cruz, 
170 Cal. 430, 150 P. 62, 


Tide Lands 
See Land. 
Tide-water 


Water which falls and rises with the ebb 
and flow of the tide. The term is not usually 
applied to the open sea, but to coves, bays, 


' Tideway 


That land between high and low water 
mark. In re Inwood Hill Park in Borough of 
Manhattan, City of New York, 217 App. Div. 
587, 217 N. Y. 8, 359, 363. 


TIDESMEN, in English law, are certain offi- 
cers of the custom-house, appointed to watch 
or attend upon ships till the customs are 
paid; and they are so called because they go 
aboard the ships at their arrival in the mouth 
of the Thames, and come up with the tide. 
Jacob. 


TIE, v. To bind. “The parson is not tied to 
find the parish clerk.” 1 Leon. 94. 


TIE, n. When, at an election, neither candi- 
date receives a majority of the votes cast, 
but each has the same number, there is said 


+ 


TIEL 


to be a “tie.” So when the number of votes 
east in favor of any measure, in a legislative 
or deliberative body, is equal to the number 
cast against it. See Wooster v. Mullins, 64 
Conn. 340, 30 A. 144, 25 L. R. A. 694. 


TIEL. L, Fr. Such. Nul tiel record, no such 
record. 


TIEMPO INHABIL. Span. A time of in- 
ability; a time when the person is not able 
to pay his debts, (when, for instance, he may 
not alienate property to the prejudice of his 
creditors.) The term is used in Louisiana, 
Brown v. Kenner, 3 Mart. O. S. (La.) 270; 
Thorn vy. Morgan, 4 Mart. N. S. (La.) 292, 16 
Am. Dec. 1738. 


TIERCE. L. Fr. Third. 
hand. Britt. c. 120. 


Tierce mein, third 


TIERCE. A liquid measure, containing the 
third part of a pipe, or forty-two gallons. 


TIGH. In old records. 
a croft. Cowell. 


A close or inclosure; 


TIGHT. As colloquially applied to a note, 
bond, mortgage, lease, ete., this term signi- 
fies that the clauses providing the creditor’s 
remedy in case of default (as, by foreclosure, 
execution, distress, ete.) are summary and 
stringent. ; 


TIGNI IMMITTENDI. Lat. In the civil 
law. The name of a servitude which is the 
right of inserting a beam or timber from the 
wall of one house into that of a neighboring 
house, in order that it may rest on the lat- 
ter, and that the wall of the latter may bear 
this weight. Wharton. See Dig. 8 2, 36. 


TIGNUM. Lat. A civil-law term for build- 
ing material; timber. 


TIHLER. 
tion. 


In old Saxon law. An accusa- 


TILLAGE. A place tilled or cultivated; land 
under cultivation, as opposed to lands lying 
fallow or in pasture. 


TIMBER. Wood felled for building or other 
such like use. In a legal sense it generally 
means (in England) oak, ash, and elm, but 
in some parts of England, and generally in 
America, it is used in a wider sense, which 
is recognized by the law. 


. The term “timber,” as used in commerce, refers 
generally only to large sticks of wood, squared or 
capable of being squared. for building houses or 
vessels; and certain trees only having been for- 
merly used for such purposes, namely, the oak, 
the ash, and the elm, they alone were recognized 
as timber trees. . But the numerous uses to which 
wood has come to be applied, and the general em- 
‘ployment of all kinds of trees for some valuable 
purpose, has wrought a change in the general àc- 
ceptation of terms in connection therewith, and we 
find ‘that ‘Webster defines “timber” to be “that ‘sort 
oft wood which is proper for: buildings ‘or for tools, 
‘utensils, furniture, carriages; fences, ships, andthe 
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like.” This would include all sorts of wood from 
which any useful articles may be made, or which 
may be used to advantage in any class of manu- 
facture or construction. U. S. v. Stores (C. C.) 14 
F. 824. And see Donworth v. Sawyer, #4 Me. 243, 47 
A, 523; Wilson v. State, 17 Tox. App. 393; U. S. 
v. Soto, 7 Ariz. 230, 64 P. 420; Great Southern Lum- 
ber Co. v. Newsom Bros., 129 Miss. 158, 91 So, 864, 
855; Ladnier v. Ingram Day Lumber Co., 135 Miss. 
632, 100 So. 369, 370; Colleton Mercantile & Mfg. Co. 
v. Gruber (D. C.) 7 Fi(2d) 689, 696; Jasper Land 
Co. v. Manchester Sawmills, 209 Ala. 446, 96 So. 417, 
418; C. W. Zimmerman Mfg. Co. v, Wilson, 202 Ala, 
340, 80 So, 422; Penley v. Emmons, 117 Me. 108, 102 
A. 972, 978; Craddock Mfg. Co. v. Faison, 138 Va, 
665, 123 S. E. 535, 536, 39 A. L. R. 1809; Calmer v. 
Day, 118 Wash. 276, 203 P. 71, 72; Vandiver v. Byrd- 
Matthews Lumber Co., 146 Ga. 113, 90 5. Æ. 960, 961; 
Caldwell vy. United States, 39 S. Ct. 397, 398, 249 U. 
S. 14, 68 L. Ed. 816; W. T. Smith Lumber Co. v. 
Jernigan, 185 Ala, 125, 64 So. 300, 301, Ann. Cas. 
1916C, 654; Lampton Realty Co. v. Kerr, 154 La, 
848, 98 So. 266, 268; Anderson v. Great Northern Ry. 
Co., 25 Idaho, 433, 188 P. 127, 129, Ann. Cas. 19160, 
191; Rea v. State, 17 Ga. App. 476, 87 8. E. 685; 
Calmer v. Day, 118 Wash. 276, 203 P. 71, 72; Haughey 
v. Arnold, 159 Ga. 243, 125 S. E. 451; W. T. Smith 
Lumber Co. v. Jernigan, 185 Ala. 125, 64 So. 300, 301, 
Ann. Cas. 1916C, 654; Tuscarora Nation of Indians 
v. Williams, 141 N. Y. S. 207, 210, 79 Misc. 445; Eagle 
Coal Co. v. Patrick's Adm’r, 161 Ky. 333, 170 S W. 
960, 961. 


TIMBER CULTURE ENTRY. See Entry. 


TIMBER-TREES. Oak, ash, elm, in all plac- 
es, and, by local custom, such other trees as 
are used in building. 2 Bl. Comm. 281. 


TIMBERLODE. A service by which tenants 
were bound to carry timber felled from the 
wocds to the lord’s house. Cowell. 


TIME. The measure of duration. 

The word is expressive both of a precise 
point or terminus and of an interval between 
two points. 

In Pleading 


A point in or space of duration at or during 
which some fact is alleged to have been com- 
mitted. 

In General 


—Cooling time. See that title. 


—Reasonable time. Such length of time as 
may fairly, properly, and reasonably be al- 
lowed or required, having regard to the na- 
ture of the act or duty, or of the subject- 
matter, and to the attending circumstances. 
It is a maxim of English law that “how long 
a ‘reasonable time’ ought to be is not defined 
in law, but is left to the discretion of the judg- 
es.” Co. Litt. 50. See Hoggins v. Becraft, 1 
‘Dana (Ky.) 28; Hill v. Hobart, 16 Me. 168; 
Twin Lick Oil Co. y. Marbury, 91 U. S. 591, 
23 L. Ed. 828; Campbell yv. Whoriskey, 170 
Mass. 68, 48 N. E. 1070; Citizens’ Bank Bldg, 
v. L. & E. Wertheimer, 126 Ark. 38, 189 S. W. 
361, 362, Ann. Cas. 1917E, 520; In re Stern- 
berg (D. C.) 800 F. 881, 884; Dietrich v. U.S. 
Shipping Board Emergency Fleet Corporation 


(C.-G,. A.) 9 F.2d) 733, T41; Russodania Co. 


y. United Transp. Co. (D. C.) 281 F. 216;. Ely 
_Bu,Law Dict. (3p:Ep,) 
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v. Bugbee, 90 Conn: 584, 98 A. 121, 122, L. R: 
A. 1916F, 910; Denver & R. G. R. Co. v. 


Doyle, 58 Colo. 827, 145 P. 688, 690, L. R. A. 
1915D, 113; Hesse v. Gude Bros.-Kieffer Co.. 


(Sup) 170 N. Y. S. 211, 213; In re Hellams 
(D. C.) 223 F. 460, 461; Henderson v. Daniels, 
62 Mont. 363, 205 P. 964, 967; Sovereign 
Camp, W. O. W., ¥. Boden (Tex. Civ.. App.) 
286 S. W. 330, 331; Smith Sand & Gravel Co. 
v. Corbin, 81 Wash. 494, 142 P. 1163, 1166; 
Hearne v. Fischer Lime & Cement Co., 220 
Ky. 791, 295 S. W. 1012, 1013; Lumbermen’s 
Reciprocal Ass’n v. Warren (Tex. Civ. App.) 
272 S. W. 826, 827; Simmons v. Western In- 
demnity Co. (Tex. Civ. App.) 210 S. W. 718, 
715. 


—Time-bargain. In the language of the stock 
exchange, a time-bargain is an agreement to 
buy or sell stock at a future time, or within 
a fixed time, at a certain price. It is in real- 
ity nothing more than a bargain to pay dif- 
ferences, 


—Time check. A certificate signed by a mas- 
ter mechanic or other person in charge of la- 
borers, reciting the amount due to the labor- 
er for labor for a specified time. Burlington 
Voluntary Relief Dept. v. White, 41 Neb. 547, 
59 N. W. 747, 48 Am. St. Rep. 701; Gerlach 
v. North Texas & S. F. Ry. Co. (Tex. Civ. 
App.) 244 S. W. 662, 666. 


—Time immemorial. Time whereof the memo- 
ry of a man is not to the contrary. 


—Time of memory. In English law. Time 
commencing from the beginning of the reign 
of Richard I. 2 Bl. Comm. 31. Lord Coke 
defines time of memory to be “when no man 
alive hath had any proof to the contrary, 
nor hath any conusance to the contrary.” Co. 
Litt. 86a, 86b. o 


—Time out of memory. Time beyond memory}; 
time out of mind; time to which memory does 
not extend. 


—Time-policy. A policy of marine insurance 
in which the risk is limited, not to a given 
voyage, but to a certain fixed term or period 
of time. 


—Time the essence of the contract. A case in 
which “time is of the essence of the contract” 
is one where the parties evidently contemplat- 
ed a punctual performance, at the precise 
time hamed, as vital to the agreement, and 
one of its essential elements. Time is not 
of the essence of the contract in any case 
where a moderate delay in performance would 
not be regarded as an absolute violation of 
the contract. 


TIMOCRACY. An aristocracy of property; 
government by men of property who are pos- 
sessed of a certain income. 


Timores vani sunt zstimandi qui non cadunt in 
constantem virum. 7 Coke, 17, Fears which 


TIPPLING: HOUSE 


do not assafl a resolute man are to be ac- 
counted vain. Aor ; 


TINBOUNDING is a custom regulating the 
manner in which. tin is obtained from waste- 
land, or land which has formerly been waste- 
land, within certain districts in Cornwall and 
Devon, The custom is described in the lead- 
ing case on the subject as follows: “Any per- 
son may enter on the wasteland of another, 
and may mark out by four corner boundaries 
a certain area, A written description of the 
plot of land so marked out with metes and 
bounds, and the name of the person, is record- 
ed in the local stannaries court, and is pro- 
claimed on three successive court-days. If 
no objection is sustained by any other person, 
the court awards a writ to the bailiff to de- 
liver possession of the said ‘bounds of. tin- 
work’ to the ‘bounder,’ who thereupon has 
the exclusive right to search for, dig, and take 
for his own use all tin and tin-ore within the 
inelosed limits, paying as a royalty to the 
owner of the waste a certain proportion of 
the produce under the name of ‘toll-tin’” 10 
Q. B. 26, cited in Elton Commons, 113. The 
right of tinbounding is not a right of common, 
but is an interest in land, and, in Devonshire, 
a corporeal hereditament. In Cornwall tin 
bounds are personal estate. Sweet. 


TINEL. L. Fr. A place where justice was 
administered. Kelham. 


TINEMAN. Sax. In old forest law. A pet- 
ty officer of the forest who had the care of 
vert and venison by night, and performed oth- 
er servile duties, 


TINET. In old records. Brush-wood and 
thorns. for fencing and hedging. Cowell; 
Blount. ` 


TINEWALD. The ancient parliament or an- 
nual convention in the Isle of Man, held up- 
on Midsummer-day, at St. John’s chapel. 
Cowell, 


TINKERMEN. Fishermen who destroyed the 
young fry on the river Thames by nets and 


unlawful engines. Cowell. 

TINNELLUS. In old Scotch law. The sea- 
mark ; high-water mark. Tide-mouth. 
Skene. 


TINPENNY. A tribute paid for the liberty 
of digging in tin-mines. Cowell. 


TINSEL OF THE FEU. In Scotch law. The 
loss of the feu, from allowing two years of 


feu duty to run into the third unpaid. Bell. 


TIPPLING HOUSE. A place where intoxi- 
eating drinks are sold in drams or small quan- 
tities to be drunk on the premises, and where 
men resort for drinking purposes.. See Lees- 
burg v. Putnam, 1038 Ga. 110, 29 S. E. 602; 
Morrison v. Com., 7 Dana (Ky.) 219; Patten 
v. Centralia, 47 Ill. 370; Hussey v, State, 
69 Ga. 58; Emporia v. Volmer, 12. Kan. 629; 


TIPSTATF 


Mohrman v. State, 82 S. E. 148, 105 Ga. 709, . 


43 L. R. A. 398, 70 Am. St. Rep. T4 


TIPSTAFF. 
In English Law 


An officer appointed by the marshal of the 
king’s bench to attend upon the judges with 
a kind of rod or staff tipped with silver, who 
take into their custody all prisoners, either 
committed or turned over by the judges at 
their chambers, ete. Jacob. 


In American Law 


An officer appointed -by the court, whose 
duty is to wait upon the court when it is in 
session, preserve order, serve process, guard 
juries, ete. 


TITHER. One who gathers tithes. 


TITHES. In English law. The tenth part 
of the increase, yearly arising and renewing 
from the profits of lands, the stock upon 
lands, and the personal. industry of the in- 
habitants. 2 Bl. Comm. 24. A species of iu- 
corporeal hereditament, being an ecclesias- 
tical inheritance collateral to the estate of 
the land, and due only to an ecclesiastical per- 
son by ecclesiastical law. 1 Crabb, Real Prop. 
§ 133. 
Great Tithes 


“In English ecclesiastical law. Tithes of 
corn, peas aud beans, hay and wood. 2 Chit. 
Bl. Comm. 24, note; 3 Steph. Comm. 127. 


Mixed Tithes 


Those which arise not immediately from 
the ground, but from those things which are 
nourished by the ground, e- g., colts, chickens, 
calves, milk, eggs, ete. 8 Burn, Ecc. Law, 
880; 2 Bl. Comm. 24. 


Minute Tithes 


Small tithes, such as usually belong to. a 
vicar, as of wool; lambs, pigs, butter, cheese, 
herbs, seeds, eggs, honey, wax, ete. 


Personal Tithes 


Personal tithes are tithes paid of such prof- 
its as come by the labor of a man’s person; 
as by buying and selling, gains of merchan- 
dise and handicrafts, etc. Tomlins, 


Predial Tithes 
Such as arise immediately from the ground ; 
as, grain of all sorts, hay, wood, fruits, and 
herbs. ; 
Tithe-Free 


Exempted from the payment of tithes. 


Tithe Rent-Charge 
A rent-charge established in lieu of tithes, 
under the tithes commutation act, 1836, (St. 
6& 7 Wm. IV. ¢ TL) As. between Iandlord 
and tenant, the tenant paying the tithe rent- 
charge is entitled, in the absence of express 
agreement, to deduct it from his rent, under 


_ rent in arrear. 
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section 70 of the above act. And a tithe rent- 
charge unpaid is recoverable by distress as 
Mozley. & Whitley. 


TITHING. One of the civil divisions of Eng- 
land, being a portion of that greater division 
called a “hundred.” It was so called because 
ten freeholders with their families composed 
one. It is said that they were all knit to- 
gether in one society, and bound to the king 
for the peaceable behavior of each other. 
In each of these societies there was one chief 
or principal person, who, from his office, was 
called “teothing-man,” now “tithing-man.” 
Brown. ` 


TITHING-MAN. 
in Saxon Law 


The head or chief of a tithing or decennary 
of ten families; he was to decide all lesser 
causes between neighbors. Jacob, Law Dict. 
In modern English law, he is the same as an 
under-constable or peace-officer. 


In Modern Law 


A constable. “After the introduction of 
justices of the peace, the offices of constable 
ald tithing-man became so similar that we 
now regard them as precisely the same.” 
Wille. Const. Introd. ` 


In New England 


A parish officer annually elected to preserve 
good order in the church during divine serv- 
ice, and to make complaint of any disorderly 
conduct.: Webster, Dict. 


TITHING-PENNY. In Saxon and old Eng- 
lish law. Money paid to the sheriff by the 
several tithings of his county. Cowell. 


TITIUS. In Roman law. A proper name, fre- 
quently used in designating an indefinite or 
fictitious person, or a person referred to by 
way of illustration. “Titius” and “Seius,” in 
this use, correspond to “John Doe” and “Rich- 
ard Roe,” or to “A. B.” and “G. D.” i 


TITLE. The radical meaning of this word 
appears to be that of a mark, style, or desig- 
nation; a distinctive appellation; the name 
by which anything is known. Thus, in the 
law of persons, a title is an appellation of 
dignity or distinction, a name denoting the 
social rank of the person bearing it; as 
“duke” or “count.” So, in legislation, the ti- 
tle of a statute is the heading or preliminary 
part, furnishing the name by which the act 
is individually known. It is usually pre- 
fixed to the statute in the form of a brief 
summary of its contents; as “An act for the 
prevention of gaming.” State v. Thomas, 301 
Mo. 603, 256 S. W. 1028, 1029. Again, the 
title of a patent is the short description of 
the invention, which is copied in the let- 
ters patent from the inventor’s petition; e. g., 
“a new and improved method of drying and 
preparing malt.” Johns; Pat. Man. 90, 
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In the Law of Trade-Marks 


`: A title may become a subject of property ; 

as one who has adopted a particular title for 
a newspaper, or other business enterprise, 
may, by long and prior user, or by compliance 
with statutory provisions as to registration 
and notice, acquire a right to be protected in 
the exclusive use of it. Abbott. ` 

The title of a book, or any literary compo- 
sition, is its name; that is, the heading or 
caption prefixed to it, and disclosing the dis- 
tinctive appellation by which it is to be 
known. This usually comprises a brief de- 
scription of its subject-matter and the name 
of its author. 

“Title” is also used as the name of one of 
the subdivisions employed in many literary 
works, standing intermediate between the di- 
visions denoted by the term “books” or 
“parts,” and those designated as “chapters” 
and “sections.” 


In Real Property Law 


Title is the means whereby the owner of 
lands has the just possession of his property. 
Co. Litt. 345; 2 Bl Comm. 195; Horney v. 
Price, 189 N. C. 820, 128 S. E. 321, 323; Hahn 
v. Fletcher, 189 N. C. 729, 128 8. E. 326, 327; 
Stewart yv. Patterson (Tex. Civ. App.) 204 8. 
W. 768, 770; Brady v. Carteret Realty Co., 
82 N. J. Eq. 620, 90 A. 257, 258, Ann. Cas, 
1915B, 1093; Wimpey v. Ledford (Mo. Sup.) 
11 A. L. R. 7, 177 S. W. 302, 304. 

Title is the means whereby a person’s right 
to property is established. Code Ga. 1882, § 
2348 (Civ. Code 1910, § 3796). 


Title may be defined generally to be the evidence 
of right which a person has to the possession of 
property. The word “title” certainly does not mere- 
ly signify the right which a person has to the pos- 
session of property; because there are many in- 
stances in which a person may have the right to 
the possession of property, and at the same time 
have no title to the same. In its ordinary legal 
acceptation, however, it generally seems to imply 
a right of possession also. It therefore, appears, 
on the whole, to signify the outward evidence of 
the right, rather than the mere right itself. Thus, 
when it is said that the ‘‘most imperfect degree of 
title consists in the mere naked possession or ac- 
tual occupation of an estate,” it means that the 
mere circumstance of occupying the estate is the 
weakest species of evidence of the occupier’s right 
to such possession. The word is defined by Sir 
Edward Coke thus: Titulus est justa causa possi- 
dendi id quod nostrum est, (1 Inst. 34;) that is to 
say, the ground whether purchase, gift, or other 
such ground of acquiring; “titulus” being distin- 
guished in this respect from “modus acquirendi,” 
which is the traditio, i. e., delivery or conveyance 
of the thing. Brown. 

Title is when a man hath lawful cause of entry 
into lands, whereof another is seised; and it sig- 
nifies also the means whereby a man comes to 
lands or tenements, as by feoffment, last will and 
testament, etc. The word ‘‘title’ includes a right, 
but is the more general word. Every right is a ti- 
tle, though every title is not a right for which an 
action lies, Jacob. 

See also Donovan v. Pitcher, 53 Ala. 411, 25 Am. 
Rep. 634; Kamphouse v. Gaffner, 73 Ill. 458; Pan- 


nill v. Coles, 81 Va. 38; -Hunt v.. Eaton, 55 Mich. 
362, 21 N; W. 429; Loventhal v. Home.Ins. Co., 112 
Ala. 108, 20 South. 419, 33 L. R. A. 258, 57 Am. St, 
Rep. 17;- Irving v. Brownell, 11 Ill. 414; Roberts 
v. Wentworth, 5 Cush. (Mass.) 193; Campfield v. 
Johnson, 21 N. J. Law, 85; Pratt v, Fountain, 73 
Ga. 262. 

A title is a lawful cause or ground of possessing 
that which is ours. An interest, though primarily 
it includes the terms “estate,” “right,” and “title,” 
has latterly. come often to mean less, and to be the 
same as “concern,” “share,” abd the like. Mer~ 
rill v. Agricultural Ins. Co., 73 N. Y. 456, 29 Am. 
Rep. 184. 

The investigation of titles is one of the principal 
branches of conveyancing and in that practice the 
word “‘title’ has acquired’ the sense of “history,” 
rather than of “right”? Thus, we speak of an ab- 
stract of title, and of investigating a title, and 
describe a document as forming part of the title to 
property. Sweet, 


in Pleading 


The right of action which the plaintiff has. 
The declaration must show the plaintiff’s ti- 
tle, and, if such title be not shown in that in- 
strument, the defect cannot be cured by any 
of the future pleadings. Bac. Abr. “Pleas,” 
etc., B 1. 


In Procedure 


Every action, petition, or other proceed- 
ing has a title, which consists of the name of 
the court in which it is pending, the names 
of the parties, etc. Administration actions 
are further distinguished by the name of the 
deceased person whose estate is being ad- 
ministered. Every pleading, summons, affida- 
vit, etc., commences with the title. In many 
cases it is sufficient to give what is called the 
“short title’ of an action, namely, the court, 
the reference to the record, and the surnames 
of the first plaintiff and the first defendant. 
Sweet. 


In General ` 


—Absolute title. As applied to title to land, 
an “absolute” title means an exclusive title, or 
at least a title which excludes all others not 
compatible with it; an absolute title to land 
cannot exist at the same time in different per- 
sons or in different governments. Johnson v. 
McIntosh, 8 Wheat. 543, 588, 5 L. Ed. 681. 


—Abstract of title. See that title. 


—Adverse title. A title set up in opposition 
to or defeasance of another title, or one ac- 
quired or claimed by adverse possession. 


See Bond. 
See that title. 


—Bond for title. 
—Chain of title. 


—Clear title, good title, merchantable title, mar- 
ketable title, are synonymous; “clear title” 
meaning that the land is free from incum- 
brances, “good title’ being one free from liti- 
gation, palpable defects, and grave doubts, 
comprising both legal and equitable titles and 
fairly deducible of record. Ogg v. Herman, 
7i Mont. 10, 227 P. 476, 477; Veselka v. Forres 


TITLE 


(Tex. Civ. App.) 283 S. W. 303, 306; Sipe v. 
“Greenfield, 116 OKI. 241, 244 P. 424, 425. 


——Clear title of record, or clear record title, 
‘means freedom from apparent defects, grave 
doubts, and litigious uncertainties, and is 
such title as a reasonably prudent person, 
with full knowledge, would accept. A title 
dependent for its validity on extraneous evi- 
dence, ex parte affidavits, or written guaran- 
ties against the results of litigation is not a 
clear title of record, and is not such title as 
equity will require a purchaser to accept. 
Ammerman y. Karnowski, 109 Okl. 156, 234 P. 
774, 776; Cleval v. Sullivan, 258 Mass. 348, 
154 N. E, 920, 921. 


—Color of title. See that title. 


—Covenants for title. Covenants usually in- 
serted in a conveyance of land, on the part of 
the grantor, and binding him for the complete- 
ness, security, and continuance of the title 
transferred to the grantee. They comprise 
“covenants for seisin, for right to convey, 
against incumbrances, for quiet enjoyment, 
sometimes for further assurance, and almost 
always of warranty.” Rawle, Cov. § 21. 


—Doubtful title. See that title. 


—Equitable title. An equitable title is a right 
in the party to whom it belongs to have the 
legal title: transferred to him; or the benefi- 
cial interest of one person whom equity re- 
gards as the -real:6wner, although the legal ti- 
tle is vested in another. Thygerson v. Whit- 
beck, 5 Utah, 406,16 P. 408; Beringer v. Lutz, 
188 Pa. 364, 41 A. 643; Hegstad v. Wysiecki, 
178 App. Div. 738, 165 N. Y. S. 898, 900; 
Tanner v, Imle (Tex. Civ. App.) 253 S. W. 665, 
667; Street v. Cave Hill Inv. Co., 191 Ky. 422, 
230 S. W. 536, 538; Wyatt v. Meade County 
Bank, 40 8. D. 111, 166 N. W. 423, 424; Pogue 
v. Simon, 47 Or. 6, 81 P. 566, 567, 114 Am. St. 
Rep. 903, 8 Ann. Cas. 474; Karalis v. Agnew, 
111 Minn. 522, 127 N. W. 440, 441; Joy v. 
Midland State Bank of Omaha, Neb., 28 S. Ð. 
262, 183 N. W. 276, 277; Harris v. Mason, 
120 Tenn. 668, 115 S. W. 1146, 25 L, R. A, (N. 
S.) 1101; Niles v. Anderson, 5 How. (Miss.) 
365, 385, quoted in Ayres v. U. S., 42 Ct. CL 
385, 413. See Equitable Estate. 


—Imperfect title. One which requires a fur- 
ther exercise of the granting power to pass 
the fee in land, or which does not convey 
full and absolute dominion. Paschal v. Perez, 
T Tex. 367; Paschal v. Dangerfield,:37 Tex. 
300; Lambert v. Gant (Tex. Civ. App.) 290 
S. W. 548, 551. 


-Legal title. One cognizable or enforceable 
in a‘court of law, or one which is complete 
and perfect so far as regards the apparent 
right of ownership and possession, but which 
carries no beneficial. interest in the property; 
another ‘person ‘being: equitably entitled there- 
tos) in either: case, the antithesis of “equitable 
title”: Wheeler v. Ballard, 9i Kan. 354, 187 
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P. 789, 790; Butnham v. Hardy Oil Co., 108 
Tex. 555, 195 S. W. 1139, 1141; Houston Oil 
Co. of Texas v. Ainsworth (Tex. Civ. App.) 
192 S. W. 614, 617; Tobin v. Gartiez, 44 Nev. 
179, 191 P. 1063, 1064; Union Tanning Co. v. 
Lowe, 148 Tenn. 407, 255 S. W. 712,.714. 


-—Lucrative title. In the civil law, title ac- 
quired without the giving of anything in ex- 
change for it; the titlé by which a person 
acquires anything which comes to him as a 
clear gain, as, for instance, by gift; descent, 
or devise. Opposed to “onerous title,” as to 
which see infra. 


—Marketable title. See that title. 


—Onerous title. In the civil law, title to prop- 
erty acquired by the giving of.a valuable con- 
sideration for it, such as the payment of 
money, the rendition of services, the perform- 
ance of conditions, the assumption of obli- 
gations, or the discharge of liens on the prop- 
erty; opposed to “lucrative” title, or one 
acquired by gift or otherwise without the giv- 
ing of an equivalent. See Scott v. Ward, 13 
Cal. 471; Kircher v. Murray (C. C. A.) 54 
F. 624; Yates v. Houston, 3 Tex. 453; Rev. 
Civ. Code La. 1900, art. 3556, subd. 22. 


—Paper title. A title to land evidenced by a 
conveyance or chain of conveyances ; the 
term generally implying that such title, while 
it has color or plausibility, is without sub- 
stantial validity. 


—Passive title. In Scotch law. A title incur- 
red by an heir in heritage who does not enter 
as heir in the regular way, and therefore in- 
curs liability for all the debts of the decedent, 
irrespective of the amount of assets. - Pater- 
son. 


—Perfect title. Various meanings have been 
attached to this term: (1) One which shows 
the absolute right of possession and of prop- 
erty in a particular person. Henderson v. 
Beatty, 124 Iowa, 163, 99 N. W. 716; Con- 
verse v. Kellogg, 7 Barb. (N. X.) 590; Wilcox 
Lumber Co. v. Bullock, 109 Ga. 532, 35 S. E. 
52; Donovan v. Pitcher, 53 Ala. 411, 25 Am. 
Rep. 634. (2) A grant of land which requires 
no further act from. the legal authority to 
constitute an absolute title to the land taking 
effect at once. Hancock v. McKinney, T Tex. 
457. (8) A title which does not disclose a 
patent defect suggesting the possibility of a 
lawsuit to defend it; a title such as a. well- 
informed and prudent man paying full value 
for the property would, be willing to take. 
Birge v. Bock, 44 Mo. App. TT. (4) A title 
which is good both at law and in equity. 
Warner v. Middlesex Mut. Assur Co., 21 Conn. 
449. (5) One which is good and valid beyond 
all reasonable doubt. Sheehy v. Miles, 93 
Cal, 288, 28 P. 1046; Reynolds v. Borel, 86 
Gal, 538, 25 P. 67. (6) A marketable or mer- 
chantable title: Ross vy. Smiley, .18 Colo. App. 
204, 70 P. 766; McCleary v. Chipman, a2 Ind. 
App. 489, 68 N: E. 320, . i 
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—Presumptive title. A barely.presumptive ti- 
tle, which is of the very lowest, order, arises 
out of the mere occupation og ‘simple posses- 
sion of property, Gus possessionis,) without 
any apparent right, or any pretense of right," 
to hold and continue such possession. 


—Record title. 


~Singular title. The title by which a party 
acquires. property as a singular successor. 


See Record. 


—Tax title. See Tax. 


—Title-deeds. 
the evidence of title to lands. 


—Title by prescription. The right which a 
possessor acquires to property by reason of 
the continuance of his possession for a period 
of time fixed by law. Civil Code 1910, § 4163. 
Walker v. Steffes, 189 Ga. 520, 77 S. E. 580. 


—Title insurance. See. Insurance. 


—Title of a cause. The distinctive appella- 
tion by which any cause in court, or other 
juridical proceeding, is known and discrimi- 
nated from others. 


—Title of an act. The heading, or introduc- 
tory clause, of a statute, wherein is briefiy 
recited its purpose or nature, or the subject 
to which it relates. 


—Title of clergymen, (to orders.) Some cer- 
tain place where they may exercise their 
functions; also an assurance of being pre- 
ferred to some ecclesiastical benefice. 2 
Steph. Comm. 661. 


—Titlie of declaration. That preliminary 
clause of a declaration which states the name 
of the-court and the term to which the proc- 
ess is returnable. ` 


—Title of entry, 
lands, Cowell. 


The right to enter upon 


—Title to orders. In English ecclesiastical 
law, a title to orders is a certificate of pre- 
. ferment or provision required by the thirty- 
third canon, in order that a person may be 
admitted into holy orders, unless he be a fel- 
low or chaplain in Oxford or Cambridge, or 
master of arts of five years’ standing in ei- 
ther of the universities, and living there at 
his sole charges; or unless the bishop himself 
intends shortly to admit him to some benefice 
or curacy. 2 Steph. Comm. 661. 


TITULADA. In Spanish law. Title. White, 
New Recop. b. 1, tit. 5, c. 3, § 2. 


TITULARS OF ERECTION. Persons who in 
Scotland,. after the Reformation, obtained 
grants from the crown of the monasteries and 
priories then erected into temporal lord- 
ships. Thus the titles formerly held by. the 
religious houses, as well as the property of 
the lands, were conferred on these grantees, 


Deeds which constitute or are 


‘with a towel at the king’s coronation. 


Lp Np mine erie 


< TOFT 


who. were. also called:.“lords of erection” and 
“titulars of the teinds.” Bell 


TITULUS: Lat. 
In the Clvil Law 


Title; the source:or. ground of possession ; 
the means whereby ‘possession of a thing is 
acquired, whether such possession be lawful 
or not. 

In Old Ecclesiastical Law 


A temple or church; the material edifice, 
So called because the priest in charge of it 
derived therefrom his name and title, Spel- 
man. 


Titulus est justa causa possidendi id quod nos- 
trum est; dieitur a tuendo. 8 Coke, 153. A 
title is the just right of possessing that which 
is our own; it is so called from “tuendo,” de- 
fending. 


TO. This is ordinarily a word of exclusion, 
when used in describing premises; it ex- 
cludes the terminus mentioned. Montgomery 
v. Reed, 69 Me. 514; Littlefield v. Hubbard, 
120 Me. 226, 118 A. 304, 306; Sinford v. 
Watts, 123 Me. 230, 122 A. 573, 574; Skeritt 
Inv. Co. v- City of Englewood, 79 Colo. 645, 
248 P. 6, 8 It may be a word of inclusion, 
and may also mean “into.” People y. Poole, 
284 Ill. 39, 119 N. E. 916, 917; Thompson v. 
Reynolds, 59 Utah, 416, 204 P. 516, 518; 
Brandenburg v. Buda Co., 299 Ill. 133, 132 
N. EL 514, 516; U. S. v. Alaska Consol. Can- 
neries (D, C.) 2 F.(2d) 614, 616. 


TO HAVE AND TO HOLD. The words in a 
conveyance which show the estate intended 
to be conveyed. Thus, in a conveyance of 
land in fee-simple, the grant is-to “A, and 
his heirs, to have and to hold the said [land] 
unto and to the use of the said A., his heirs 
and assigns forever.” Williams, Real Prop. 
198. 

Strictly speaking, however, the words “to 
have” denote the estate to be taken, while 
the words “to hold” signify that it is to be 
held of some superior lord, i. e., by way of 
tenure, (g. v.). The former clause is called 
the “hatendum,” the latter, the “tenendum.” 
Co. Litt. 6a. 


TO WIT. That is to say; namely; scilicet; 
videlicet. Spears v. Wise, 187 Ala. 346, 65 
So. 786; Williams v. Shows, 187 Ala. 132, 65 
So. 839, 840; J. R. Kilgore & Son v. Shannon 
& Co., 6 Ala. App. 537, 60 So. 520, 525. 


TOALIA. In feudal law. A towel. There is 
a tenure of lands by the service of waiting 
Cow- 
ell. 


TOBACCONIST. Any person, firm, or corpo- 
ration whose business it is to manufacture 
cigars, snuff, or tobacco in any form. Act 
of congress of July 13,.1866, § 9 (14 Stat. 120). 


TOFT. A place or piece of ground on which 
a house formerly stood, which has been de- 


‘TOFTMAN 


stroyed by accident.or decay. 


2 Broom & H. 
Comm. 17. 


TOFTMAN. In old English law. The owner 
of a toft. Cowell; Spelman, 


TOGATI. Lat. In Roman law. Advocates; 
so called under the empire because they were 
required, when appearing in court to plead 
a cause, to wear the toga, which had then 
ceased to:be the customary dress in Rome. 
Vicat.. 


TOKEN. A sign or mark; a material evi- 
dence of the existence of a fact. Thus, cheat- 
ing by “false tokens” implies the use of fab- 
ricated or deceitfully contrived material ob- 
jects to assist the person’s own fraud and 
falsehood in accomplishing the cheat. See 

` State v. Green, 18 N. J. Law, 181; State v. 
Middleton, Dud. (S. C.) 285; Jones v. State, 
50 Ind. 476; State v. Leonard, 73 Or. 451, 
144 P. 118, 118; Smith v. State, 74 Fla. 594, 
TT So. 274, 277; State yv. Whiteaker, 64 Or. 
297, 129 P. 534, 537. 


TOKEN-MONEY. A conventional medium of 
exchange consisting of pieces of metal, fash- 
ioned in the shape and size of coins, and cir- 
culating among private persons, by consent, 
at a certain yalue. No longer permitted or 
recognized as money. 2 Chit. Com. Law, 182. 


TOLERATE. To allow so as not to hinder; 
to permit as something not wholly approved 
of; to suffer; to endure, Gregory v. U. S. 
17 Blatchf. 330, Fed. Cas. No. 5,808. ` 


TOLERATION. The allowance of religious 
opinions and modes of worship which are con- 
trary to, or different from, those of the es- 
tablished church or belief. Webster. 


TOLERATION ACT. The statute 1 W. & M. 
St. 1, c. 18, for exempting Protestant dis- 
senters from the penalties 0 of certain laws is 
so called. Brown. 


TOLL, v. To bar, defeat, or take away; 
thus, to toll the entry means to deny or take 
away the right of entry. 

To toll the statute of limitations means to 
show facts which remove its bar of the ac- 
tion. 


TOLL, 2. , 
In English Law 


Toll means an excise of goods; a seizure 
of some part for permission of the rest, It 
has two significations; A liberty to buy and 
sell within the precincts of the manor, which 
seems to import as much as a fair or market; 
a tribute or custom paid for passage, Whar- 
ton. 


A Saxon word signifying, properly, a payment 
in towns, markets, and fairs for goods and cattle 
bought and sold. It is a reasonable sum of money 
due’ to the owner of the fair or market, upon sale 
of things tollable within the same. The word is 
‘used for a liberty as well to take as to be free from 
toll. - Jacob, : 
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In Modern English Law 


A reasonable sum due to the lord of a fair 
or market for. things sold there which are 


,tollable. 1 Crabb, Real Prop. p. 350, § 683. 


In Contracts 


A sum of money for the use of something, 
generally applied to the consideration which 
is paid for the use of a road, bridge, or the 
like, of a public nature: See Sands v. Man- 
istee River Imp. Co., 123 U. S. 288, 8 S. Ct. 
118, 31 L. Ed. 149; Wadsworth v. Smith, 11 


`Me. 283, 26 Am. Dec. 525: Pennsylvania Coal 


Co. v. Delaware & H. Canal Co., 8 Abb. Dec. 
(N. Y.) 477; St. Louis v. Green, 7 Mo, App. 
476; McNeal Pipe & Foundry Co. v. How- 
land, 111 N. C. 615, 16 $. E. 857, 20 I. R. A. 
743; Boyle v. Philadelphia & R. R. Co., 54 
Pa. 314; Anthony v. Kozer (D. C.) 11 F.@a 
641, 645; City of Madera v. Black, 181 Cal. 
306, 184 P. 397, 400. The compensation paid 
to a miller for grinding another person’s 
grain. Quoted in Lake S. & M. R. Co. v. U. 
S., 93 U. S. 458, 23 L. Ed. 965. i 


In General 


—Toll and team. Words constantly associ- 
ated with Saxon and old. English grants of 
liberties to the lords of manors. Bract. fols. 
56, 104b, 124b, 154b. They appear to have 
imported the privileges of having a market, 
and jurisdiction of villeins. See Teanu. 


Toll bridge. A “toll bridge’ is a part of the 
public highway the same as a bridge built 
by general taxation, the only difference be- 
ing that it is made at the expense of others, 
instead of the. public, and the cost of con- 
struction ‘and maintenance is reimbursed by a 
toll fixed for the purpose. White River 


‘Bridge Co. v. Hurd, 252 S. W. 917, 159 Ark, 


652. 


—Toll-gatherer, 
collects toll. 


The officer who takes or 


—Toll-thorough. In English law. A toll for 
passing through a highway, or over a ferry 
or bridge. Cowell. -A toll paid to a town . 
for such a number of beasts, or for every 
beast that goes through the town, or over a 
bridge or ferry belonging to it. Com. Dig. 
“Toll.” ©. A toll claimed by an individual 
where he is bound to repair some particular 
highway. 3 Steph. Comm, 257. And see King 
v. Nicholson, 12 Hast, 340; Charles River 


-Bridge v. Warren Bridge, 11 Pet. 582, 9 L. Ed. 


773. 


—Toll-traverse, In English law. A toll for 
passing over a private man’s ground. Cowell. 
A toll for passing over the private soil of an- 
other, or for driving beasts across his ground. 
Cro. Eliz. 710. 


—Toll-turn. In English law. A toll on beasts 
returning from a market. 1 Crabb, Real 
Prop. p. 101, § 102. A toll paid at the return 
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of beasts from:fair or market, though they 
were not sold,. Cowell. 


TOLLAGE. Payment of toll; money charged 
or paid as toll; the liberty or franchise of 
charging toll. 


TOLLBOOTH. A prison; a customhouse; 
an exchange; also the place where goods 
are weighed. Wharton. 


TOLLDISH. A vessel by which the toll of 
corn for grinding is measured. 


Tolle voluntatem et erit omnis actus Indiffer- 
ens. Take away the will, and every action 
will be indifferent. Bract. fol. 2. 


TOLLER. One who collects tribute or taxes. 


TOLLERE. Lat. 
up or raise; to elevate; 


TOLLS. In a general sense, tolls signify 
any manner of customs, subsidy, prestation, 
imposition, or sum of money demanded for 
exporting or importing of any wares or mer- 
chandise to be taken of the buyer. 2 Inst. 58. 


TOLLSESTER. An old excise; a duty paid 
by tenants of some manors to the lord for 
liberty to brew and sell ale. Cowell. 


In the civil law. To lift 
to build wp. 


TOLSEY. The same as “tollbooth.” Also a 
place where merchants meet; a local tribunal 
for small civil causes held at the Guildhall, 
Bristol. 


TOLT. A writ whereby a cause depending 
in a court baron was taken and removed into 
a county court. Old Nat. Brev. 4. 


TOLTA. In old English law. Wrong; 
ine; extortion, Cowell. 


rap- 


TOLZEY COURT. An inferior court of ree- 
ord having civil jurisdiction, still existing at 
Bristol, England. 


TON. A measure of weight; differently fix- 
ed, by different statutes, at two thousand 
pounds avoirdupois, (1 Rev. St. N. Y. 609, § 
35,) or at twenty hundred-weights, each hun- 
dred-weight being one hundred and twelve 
pounds avoirdupois, (Rey. St. U. S. § 2951 
{19 USCA § 420]); Chemung Iron & Steel Co. 
v. Mersereau Metal Bed Co. (Sup.) 179 N. Y. 
8. 577, 578. 


TONNAGE, The capacity of a vessel for car- 
rying freight or other loads, calculated in 
tons. But the way of estimating the tonnage 
varies in different countries. In England, 


tonnage denotes the actual weight in tons’ 


which the vessel can safely carry; in Ameri- 
ca, her carrying capacity estimated from the 
cubic dimensions of the hold. See Roberts 
v. Opdyke, 40 N. Y. 259. 


The “tonnage” of a vessel is her capacity to car- 
Ty cargo, and a charter of “the whole tonnage” 
of a ship transfers to the charterer only the space 


TONSURE. 


necessary. for that’ purpose. Thwing v. Insurance 
Co.,.103 Mass, 405, 4 Am. Rep. 567. _ 

The tonnage of a vessel is her internal cubical ca- 
pacity, in tons. Inman S. S. Co. v. Tinker, M U. 
S. 238, 24 L, Ed. 118. 


TONNAGE DUTY. 


In English Law 
A duty imposed by parliament upon mer- 
chandise exported and imported, according to 
a certain rate upon every ton. Brown. 


In American Law 
A tax laid upon vessels according to their 
tonnage or cubical capacity. 


A tonnage duty is a duty imposed on vessels in 
proportion to their capacity. The vital principle 
of a tonnage duty is that it is imposed, whatever 
the subject, solely according to the rule of weight, 
either as to the capacity to carry or, the actual 
weight of the thing itself. Inman S. 5. Co. v. Tir- 
ker, 94 U. S. 238, 24 L. Bd, 118. 

The term “tonnage duty,” as used in the consti- 
tutional prohibition upon state laws imposing ton- 
nage duties, describes a duty proportioned to the 
tonnage of the vessel; a certain rate on each ton. 
But it is not.to be taken in this restricted sense in 
the constitutional provision. The general prohi- 
bition upon the states against levying duties on 
imports or exports would have been ineffectual if 
it had not been extended to duties on the ships 
which serve as the vehicles of conveyance. The 
Prohibition extends to any duty on ihe ship, wheth- 
er a fixed sum upon its whole tonnage or a sum 
to be ascertained by comparing the amount of ton- 
nage with the rate of duty. Southern S. S. Co. v. 
New Orleans, 6 Wall. 31, 18 L. Bd. 749. 

A tonnage tax is defined to be a duty levied on 
a vessel according to the tonnage or capacity. It 
is a tax upon the boat as an instrument of navi- 
gation, and not a tax upon the property of a citi- 
zen of the state. The North Cape, 6 Biss. 505. Fed. 
Cas. No. 10,316. - 


TONNAGE-RENT. When the rent reserved 
by a mining lease or the like consists of a 
royalty on every ton of minerals gotten in 
the mine, it is often called a “tonnage-rent.” 
There is generally a dead rent in addition. 
Sweet. 


TONNAGIUM. In old English law. A cus: 
tom or impost upon wines and other mer- 
chandise exported or imported, according to’ 
a certain rate per ton. Spelman; Cowell. 


TONNETIGHT. In old English law. The. 
quantity of a ton or tun, in a ship’s: freight 
or bulk, for which tonnage or tunnage was 
paid to the king. Cowell. 


TONODERACH. In old Scotch law. A ined 
taker. 


TONSURA. Lat. In old English law. A 
shaving, or polling; the having the crown 
of the head shaven; tonsure. One of the pe- 


- culiar badges « of a clerk or clergyman. 


TONSURE. In old English law. A being 
shaven; the having the head shaven; a shav- 
eu head. 4 BI. Comm. 367. 


TONTINE 


TONTINE. In French law. A species of as- 
sociation or partnership formed among per- 
sons who are in receipt of perpetual or life 
annuities, with the agreement that the shares 
or annuities of those who die shall accrue to 
the survivors. This plan is said to be thus 
named from Tonti, an Italian, who invented 
it in the seventeenth century. -The principle 
is used in some forms of life insurance. Merl. 
Repert; Cahn v. Northwestern Mut. Life Ins, 
Co., 208 Ill. App. 317, 322; Gourley v. North- 
western Nat. Life Ins. Co., 94 OKI, 46, 220 P. 
645, 646. 


TOOK AND CARRIED AWAY, In criminal 
pleading. Technical words necessary in an 
indictment for simple larceny. 


TOOL. The usual meaning of the word 
“tool” is “an instrument of manual opera- 
tion ;” that is, an instrument to be used and 
managed by the hand instead of being mov- 
ed and controlled by machinery. Lovewell 
v. Westchester F. Ins. Co., 124 Mass. 420, 26 
Am. Rep. 671; Anderson v. Hanson, 52 N. D. 
746, 204 N. W. 669, 670; Murphy v. Continen- 
tal Ins. Co., 178 Iowa, 375, 157 N. W. 855, 857, 
L. R. A. 1917B, 984; Reffitt v. Southern Sheet 
& Tin Plate Co., 170 Ky. 362, 186 S. W. 155, 
157. 
Simple Tool 

In law of Master and Servant. A simple 
tool is one whose condition can be seen at a 
glance, or by slightest inspection, Track 
wrench used to tighten and loosen nuts on 
railroad track held “simple tool.” Allen 
Gravel Co. v. Yarbrough, 133 Mass. 652, 98 
So. 117, 118; Arkansas Cent. R. Co. v. Goad, 
186 Ark. 467, 206 S. W. 901, 902; Swaim v. 
Chicago, R. I. & P. Ry. Co. (Iowa) 170 N. W. 
226, 299; Fordyce Lumber Co, v. Lynn, 108 
Ark. 877, 158 S. W. 501, 503, 47 L: R. A. (N. 
S.) 270; Wisconsin & Arkansas Lumber Co. v. 
Ashley, 158 Ark. 379, 250 S. W. 874, 875; 
Southern Ry. Co. v. Hensley, 188 Tenn. 408, 
198 S. W. 252, 253; Knapp v. Holden, 34 Ohio 
Cir. Ct. R. 415, 416; Kolasinski v. Chicago, M. 
& St. P. Ry. Co., 164 Wis. 50, 159 N. W. 563; 
Santa Fé Tie & Lumber Preserving Co. v. Col- 
lins (Tex. Civ. App.) 198 S. W. 164, 166; Ran- 
dall yv. Gerrick, 104 Wash. 422, 176 P. 675, 
676; Missouri, K. & T. Ry. Co. of Tex. ~v. 
Odom (Tex. Civ. App.) 152 S. W. 780, 732: 
Hoskins v. Louisville & N. R. Co., 167 Ky. 665, 
181 S. W. 352; Laurel Mills v. Ward, 134 
Miss. 447, 99 So, 11,12; J.-H. W. Steele Co. v. 
Dover (Tex. Civ. App.) 170 S. W. 809, 811; 
EKromer v. Minneapolis, St. P. & S. S. M. Ry. 
Co., 166 N. W. 1072, 1073, 189 Minn. 424; 
Ronconi v, Northwestern Pac. R. Co., 35 Cal. 
App. 560, 170 P. 685, 636. 

The servant assumes the risk of the condi- 
tion of “simple tools.” 

Tools of Trade, Apparatus of Trade 

And like" terms under exemption statutes 
and bankruptcy: act cover tools that vary. ač 
cording to the tradé; handicraft or art’ in’ 
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which they are used. The meaning of the 
word “tool” dominates the meaning of such 
terms. Comer v. Powell (Tex. Civ. App.) 189 
S. W. 88, 91; Lindquist v. Clayton, 54 Utah 
79, 179 P. 655, 656; Baker v. Maxwell, 183 
Iowa 1192, 168 N. W. 160, 161, Z A. L. R. 814; 
In re Kessler (D. C.) 2 F.\(2d) 284, 285; In re 
Fox (D. C) 2 F.2d). 374, 375; Campbell v. 
Honaker’s Heirs (Tex. Civ. App.) 166 S. W. 74, 
T5; Peyton v. Farmers’ Nat. Bank of Hills- 
boro, Tex. (C. C. A.) 261 F. 326, 329; Hoyt v. 
Pullman, 51 Okl. 717, 152 P. 386, 888; L. R. A. 
1916B, 1288; Hoyer v. McBride, 202 Iowa 
1278, 211 N. W. 847, 848; Thresher v. McEvoy 
(Tex. Civ. App.) 193 S. W., 159, 161; Hooper v. 
Kennedy, 100 Vt. 314, 137 A. 194, 196; Busse 
v. Murray Meat & Live Stock: Co., 45 Utah, 
596, 147 P. 626, 628. 


TOP ANNUAL. In Scotch law. : An annual 
rent out of a house built in a burgh. Whish- 
aw. A duty which, from the act 1551, c 10, 
appears to have been due from certain lands 
in Edinburgh, the nature of which is not now 
known. Bell. 


TORT. Wrong; injury; the opposite of 
right. So called, according to Lord Coke, be- 
cause it is wrested, or crooked, being contra- 
ry to that which is right and straight. Co. 
Litt. 1580. 

In modern practice, tort is constantly used. 
as an. English word to denote a wrong or. 
wrongful act, for which an actiou will lie, as 
distinguished from a contract. 3 Bl. Comm. 
117. 

A tort is a legal wrong committed upon the 
person or property independent of contract. 
It may be either (1) a direct invasion of some 
legal right of the individual; (2) the infrac- 
tion of some public duty by which special 
damage accrues to the individual: (8) the 
violation of some private obligation by which 
like damage accrues to the individual. In the 
former case, no special damage is necessary 
to entitle the party to recover. In the two 
latter cases, such damage is necessary. Code 
Ga. 1882, § 2951 (Civ. Code 1910, § 4403). And 
see Hayes v. Insurance Co., 18 N. E. 322, 125 
TIL 626, 1 L. R. A. 803: Railway Co. v., Hen- 
negan, 76 8. W. 458, 33 Tex. Civ. App. 314; 
Mumford v. Wright, 55 P. 744, 12 Colo. App. 
214; Tomlin v. Hildreth, 47 A. 649, 65 N. J. 
Law, 488; Merrill v. St. Louis, 83 Mo. 255, 
53 Am. Rep. 576; Denning v. State, 55 P. 
1000, 123 Cal. 316; Shirk v. Mitchell; 36 N. 
E. 850,.187 Ind. 185; Western Union: Tel. Co. 
v. Taylor, 11 S. E, 396, 84 Ga. 408, 8 L. R. A. 
189; Rich v. Railroad Co., 87 N. Y. 390; J. 


‘B. Carr & Co. v. Southern Ry. Co.,-79 S. E. 41, 


42,12 Ga. App. 830; Elmore v. Atlantic Coast 
Line R. Co, 131 8. E. 633, 635, 191 N. C. 182, 
43 A. L. R. 1072; Pecos & N. T. Ry. Co. v. 


‘Amarillo St. Ry. Co. (Tex. Civ. App.) 171.5. 


W. 1103, 1105; Freeby-v. Town of Sibley, 167 
N. W. 770, 773, 183 Iowa, 827; Cochran: v. 
Laton, 108.A. 658, 659, 78 N. H. 562; Com- 
mercial City’ Bank v. Mitchell, 105 S. B. 57, 
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58, 25 Ga. App. 837; Churchill v. Howe, 152 
N. W. 989, 991, 186 Mich. '107; Strachan Ship- 
ping Co, v. Hazlip-Hood Cotton Co., 132 8. 
E. 454, 459, 85 Ga. App. 94; Keiper v. Ander- 
son, 165 N. W. 287, 239, 188 Minn. 392, L. R. A. 
1918C, 299. 
Maritime Tort - 
See Maritime. 


Personal Tort 


One involving or consisting in an injury to 
the person or to the reputation or feelings, as 
distinguished from an injury or damage to 
real or personal property, called a “property 
tort.” See Mumford v. Wright, 55 P. 744, 12 
Colo. App. 214. 

' Quasi Tort 


Though not a recoghized term of English 
law, may be conveniently used in those cases 
where a man who has not committed a tort 
is liable as if he had. Thus, a master is li- 
able for wrongful acts done by his servant in 
the course of his employment. Broom, Com. 
Law, 690; Underh. Torts, 29. 
TORT-FEASOR. A wrong-doer; one who 
commits or is guilty of a tort. 


Joint Tort-Feasors 


To be “joint tort-feasors,” the parties must 
either act together in committing the wrong, 
or their acts, if independent of each other, 
must unite in causing a single injury. Young 
v. Dille, 220 P. 782, 784, 127 Wash. 398; An- 
derson v. Smith (Tex. Civ. App.) 231 8. W. 142, 
144; Kirkland v. Ensign-Bickford Co. (D. C.) 
267 F. 472, 475; Hobbs v. Hurley, 104 A. 815, 
816, 117 Me. 449; Hammond v. Kansas, O. & 
G. Ry. Co., 234 P. 731, 732, 109 Okl. 72; Wein- 
berg Co. v. Bixby, 196 P. 25, 34, 185 Cal. 87; 
Dickson v. Yates, 188 N. W. 948, 950, 194 Iowa, 
910, 27 A. L. R. 583; Verheyen v. Dewey, 146 
P. 1116, 1119, 27 Idaho, 1; The Ross Codding- 
ton (0. 0. A.) 6 F.(2d) 191, 192; Anderson vY. 
Smith (Tex. Civ. App.) 231 S. W. 142, 144. 


TORTIOUS. Wrongful; of the nature of a 
tort. Formerly certain modes of conveyance 
(e. g., feoffments, fines, etc.) had the effect of 
passing not merely the estate of the person 
making the conveyance, but the whole fee- 
simple, to the injury of the person really en- 
titled to the fee; and they were hence called 
“tortious conveyances.” Litt. § 611; Co. Litt. 
271b, n. 1; 330b, n. 1. But this operation has 
been taken away. Sweet. 


Tortura legum pessima. The torture or wrest- 
ing of laws is the worst [kind of torture.] 4 
Bacon’s Works, 434. 


TORTURE. In old criminal law. The ques- 
tion; the infliction of violent bodily pain up- 
on a person, by means of the rack, wheel, or 
other engine, under judicial sanction and su- 
perintendence, in connection with the inter- 
rogation or examination of the person, as a 
means of extorting a confession of: guilt, or 


‘TOTAL LOSS 


of compelling. him to disclose his accomplie- 
ex - i 


TORY. Originally a nickname for the wild 
Irish in Ulster. Afterwards. given to, and 
adopted by, one of the two great parliamen- 
tary parties which have alternately governed 
Great Britain since the Revolution in 1688. 
Wharton. , 

The name was also given, in America, dur- 
ing the struggle of the colonies for independ- 
ence, to the party of.those residents who 


.favored the side of the king and opposed the 


war. 


TOT. In old English practice. A word writ- 
ten by the foreign opposer or other officer op 
posite to a debt due the king, to denote that 
it was a good debt; which was hence said to 
be totted. - 


TOTA CURIA. L. Lat. 
The whole court. 


In the old reports. 


TOTAL. Whole, not divided, entire, full, com- 
plete, the whole amount. In re Merritt's Es- 
tate (Sur.) 180 N. Y. S. 877, 879. 


Illustrative phrases. Color blindness is not “total 
and permanent blindness,” Fallin v. Locomotive En- 
gineers’ Mut. Life & Accident Ins. Ass’n, 24 Ga. 
App. 724, 102 S. E. 177 (see, however, Routt v. Broth- 
erhood of Railroad Trainmen, 101 Neb. 763, 165 N. 
W. 141, 143, holding that color blindness resulting 
in a railroad employee’s discharge was tantamount 
to. the “complete and permanent loss of the sight of 
both eyes”), but the loss of the lens of an cye is 
the “total loss of one eye,” Juergens Bros. Co. v. 
Industrial Commission, 290 Ill, 420, 125 N. ©. 337, 
and loss of the use of a hand without total sever- 
ance was “total loss of the use of the hand,” though 
with’a mechanical appliance on his wrist the in- 
jured person could perform some manual labor. 
Mark Mfg. Co. v. Industrial Commission, 286 IIL. 
620, 122 N. B. 84 Loss of sight is not “total” where 
by. use of glasses a large percentage of norma! vi- 
sion is attained, Travelers’ Ins, Co, v. Richmond 
(Tex. Com. App.) 291 S. W. 1085, 1085; and where an 
employee suffering an injury impairing the vision of 
both eyes had a remaining vision of 1649) in one and 


10o in the other, but had good protective vision 


remaining enabling him to do coarse work and to 


‘earn $3.37 per day as. janitor, he was not entitled 


to compensation under St. Wis. 1921, § 2394-9 (St. 
1931, § 102.44), as for “total blindness of both eyes,” 
Nestle’s Food Co. v. Duckow, 178 Wis. 646, 190 N. 
W. 434, 


TOTAL DISABILITY. 


TOTAL LOSS. 
In Marine Insurance 


A total loss is the entire destruction or loss, 
to the insured, of the subject-matter of the 
policy, by the risks insured against. As to the 
distinction between “actual” and “construc- 
tive” total loss, see infra. St. Paul Fire & 
Marine Ins. Co. v. Beacham, 97 A. 708, 709, 
128 Md. 414, L. R. A. 1916F, 1168, 


In Fire Insurance 


A total loss is the complete destruction of” 
the insured property by fire, so that nothing: 


See Disability. 
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of value remains from it; as distinguished 
from a pertial loss, where the property: is 
damaged, but not entirely destroyed. Spring- 
field Fire & Marine Ins. Co. of Springfield, 
Mass., v. Shapoff, 201 S. W. 1116, 1118, 179 
Ky. 804; Fire Ass’n of Philadelphia v. Stray- 
horn (Tex. Com. App.) 211 S. W. 447, 448, 449; 
Lowry v. Fidelity-Phcenix Fire Ins. Co., 272 
S. W. 79, 80, 219 Mo. App. 121; Roquette v. 
Farmers Ins. Co., 191 N. W. 772, 774, 49 N. D. 
478; Teter v. Franklin Fire Ins. Co., 82 S. E. 
‘40, 42, 74 W. Va. 844; City of Aurora v. Fire- 
men’s Fund Ins, Co., 165 S. W. 357, 360, 180 
Mo. App. 268; Prather v. Connecticut Fire 
Ins. Co., 176 S. W. 527, 528, 188 Mo. App. 653 ; 
National Fire Ins. Co. v. House (Tex. Ciy. 
App.) .197.S. W. 476, 477... 


In General 


—Actual total loss. In marine insurance. 
The total loss of. the vessel covered by a pol- 
icy of insurance, by its real and substantive 
destructien, by injuries which leave it no long- 
er existing in specie,.by its being reduced to 
a wreck irretrievably beyond repair, or by its 
being placed beyond the control of the in- 
sured and beyond his power of recovery. Dis- 
tinguished from a constructive total loss, 
which occurs where the vessel, though injured 
by the perils insured against, remains in spe- 
cie and capable of repair or recovery, but at 
such an expense, or under such other condi- 
tions, that the insured may claim the whole 
amount of the policy upon abandoning the 

vessel to the underwriters. “An actual total 
loss is. where the vessel ceases to exist in 
specie,—becomes a ‘mere congeries of planks,’ 
incapable of being repaired; or where, by the 
peril insured against, it is placed beyond. the 
control of the insured and beyond his power 
of recovery. A constructive total loss is 
where the yessel remains in specie, and is sus- 
ceptible of repairs or recovery, but at an ex- 
pense, according to the rule of the’ English 
‘eommon law, exceeding its value when re- 
stored, or, according tothe terms of this 
policy, where ‘the injury is equivalent to fifty 
per cent. of the agreed value in the policy,’ 
‘and where the insured abandons-the vessel to 
the underwriter. In such cases the insured 
is entitled to indemnity: as for a total loss. 
An exception to the rule requiring abandon- 
ment is found in cases where the loss occurs 
in foreign ports or seas, where it is impracti- 
cable to repair. In such cases the master 
may sell the vessel for the benefit of all con- 
cerned, and the insured may claim as for a 
total loss by.accounting to the insurer for the 
amount realized on the sale. There are other 
exceptions to the rule, but it is sufficient now 
to say that we have found no case in which 
the. doctrine of constructive total loss with- 
out abandonment has been admitted, where 
the injured vessel remained in specie and was 
brought to its home port by the insured. A 
well marked ‘distinction ‘between an actual 
and a ‘constructive: total . loss. ig ‘therefore 
found inthis: that. in-the former ho abandon- 
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ment is necessary, while in the latter it is es- 
sential, unless the case be brought within 
some exception to the rule requiring it. A 
partial loss is where an injury results to the 
vessel from a peril insured against, but where 
the loss is neither actually nor constructively 
total.” Globe Ins. Co. v. Sherlock, 25 Ohio 
St. 50, 64; Burt v. Insurance Co., 9 Hun (N. 
Y.) 383; Carr v. Insurance Co., 17 N. E. 369, 
109 N. Y. 504; Monroe v. Insurance Co., 52 F. 


717, 3 ©. C. A. 280; Murray v, Hatch, 6 Mass. 


465; Livermore v. Insurance Co., 1 Mass. 
264; Delaware, etc., Ins. Co. v. Gossler, 96 
U. 8. 645, 24 L. Ed. 863; Wallerstein y. In- 
surance Co.. 3 Rob. (N. Y.) 528. 


-—Constructive total loss. In marine insur- 
ance. This occurs where the loss or injury 
to the vessel insured does not amount to its 
total disappearance or destruction, but where, 
althcugh the vessel still remains, the cost of 
repairing or recovering it would amount to. 
more than its yalue when so repaired, and 
consequently the insured abandons it to the 
underwriters. See Insurance Co. v. Sugar’ 
Refining Co., 87 F. 491, 31 C. C. A. 65; St. 
Paul Fire & Marine Ins. Co. v. Beacham, 97 
A. 708, 709, 128 Md. 414, L. R. A. 1916F, 1168. 


TOTIDEM VERBIS. Lat. In so many words, 


TOTIES QUOTIES. Lat. 


sion shall arise, 


TOTIS VIRIBUS. Lat. With all one’s might 
or power; with all his might; very strenu- 
ously. 


TOTTED. A good debt to the crown, i e, a 
debt paid to the sheriff, to be by him paid 
over to the king. Cowell; Mozley & Whitley. 


Totum præfertur unicuique parti. 3 Coke, 41. 
The whole is preferable to any single part. 


TOUCH. In insurance law. To stop at a 
-port. If there be liberty granted by the pol- 
icy to touch, or to touch and stay, at an in- 
termediate port on the passage, the better 
opinion now is that the insured may trade 


As often as occa- 


‘there, when consistent with the object and 


the furtherance of the adventure, by break- 
ing bulk,.or by discharging and taking in car- 
go, provided it produces no unnecessary de- 
Jay, nor enhances nor varies the risk. 3 Kent. 
Comm. 314. 


TOUCH AND STAY. Words. frequently in- 


„troduced in policies of insurance, giving the 


party insured the right to stop and stay at 
certain designated points in the course of the 
voyage. A vessel which has the power to 
touch and stay at a place in the course of the 
voyage must confine herself strictly to the 
terms: of the liberty so given; for any attempt 
to trade at such a port during such a stay, as, 
by shipping or landing goods, will amount to 
a species of deviation which will discharge 
the underwriters, unless the ship have also 
liberty. to trade as well as to touch and stay 
at such a place; 1 Marsh. Ins. 275. o+. 
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TOUCHING A DEAD BODY. It was an an- 
cient superstition that. the body of a mur- 
dered man would bleed freshly when touched 
by his murderer. Hence, in old criminal law, 
this was resorted to as a means of ascertain- 
ing the guilt or innocence of a person suspect- 
ed of the murder. 


TOUJOURS ET UNCORE PRIST. L. Fr. Al- 
ways and still ready. This is the name of a 
plea of tender. 


TOUR D’ECHELLE. In French law. An 
easement consisting of the right to rest lad- 
ders upon the adjoining estate, when neces- 
‘sary in order to repair a party-wall or build- 
ings supported by it. 

Also the vacant space surrounding a build- 
ing left unoccupied in order to facilitate its 
reparation when necessary. Merl. Repert. 


TOURN. In old English law. A court of rec- 
ord, having criminal jurisdiction, in each 
county, held before the sheriff, twice a year, 
in one place after another, following a certain 
circuit or rotation. 


TOUT. Fr. All; whole; 
temps prist, always ready. 


entirely. Tout 


Tout ce que la loi ne defend pas est permis. 
Everything is permitted which is not forbid- 
den by law. 


TOUT TEMPS PRIST. L. Fr. Always ready. 
The-emphatie words of the old plea of tender ; 
the defendant alleging that he has always 
been ready, and. still is ready, to discharge 
the debt. 3 Bl. Comm. 303; 2 Salk, 622. 


TOUT UN SOUND. L. Fr. All one sound; 
sounding the same ; idem sonans. 


‘Toute exception non surveillée tend & prendre 
la place du principe. Every exception not 
watched tends to assume the place of the 
principle. 


TOWAGE. The act or service of towing ships 
and vessels, usually by means of a small 
steamer called a “tug.” That which is given 
for towing ships in rivers. ; 

Towage is the drawing a ship or barge along 
the water by another ship or boat, fastened 
to her, or by men or horses, etc., on land. It 
is also money which is given by bargemen to 
the owner of ground next a river, where they 
tow a barge or other vessel. Jacob. And see 
Ryan v. Hook, 34 Hun (N. ¥.) 191; The Kinga- 
loch, 26 Eng. Law & Eq. 597; The Egypt (D. 
C.) 17 F. 370. 


TOWAGE SERVICE. In admiralty law. A 
service rendered to a vessel, by towing, for 
the mere purpose of expediting her voyage, 
without reference to any circumstances of 
danger. It is confined to vessels that have 
received no injury or damage. The Reward, 
1 W. Rob. 177; The Athenian (D. C.) 3 F. 249; 
McConnochin: v. Kerr (D. C.) 9 F. 58; The 
Plymouth Rock (D. C.) 9 F. 416; The Roan- 


TOWN 


Smith & Sons Co. 
C. A.) 216 F, 134, 


oke (D: C.) 209 F. 114, 115; 
v. Trexler Lumber Co, (C. 


136; Sacramento Nay. Co. v, Salz, 278 U. S. 


326, 47 S. .Ct. 368, 369, 71 L. Ed. 663; The | 
Kennebee (0. C. A.) 231 F. .423,. 425; Tlie 
Mercer (C. C. A.) 297 F. 981, 984. 


TOWARD. The word has been held to mean 
not simply “to” but to include “about.” Hud- 
son v. State, 6 Tex. App. 565, 32 Am. Rep. 
593. - Also, In a course or. line leading to, 
in the direction of: People v. Kreidler, 180 
Mich, 654, 147 N. W. 559, 560; State v. Cun- 
ningham, 107 Miss. 140, 65 So. 115, 117, 51 
L. R. A. (N: S.) 1179; State v. Trent, 122 Or. 
444, 259: P. 893, 898. 
TOWN. 
: -in English Law . 
Originally, a vill or tithing; but now a 
generic term, which comprehends under it 
the several species of cities, boroughs, and 
common towns. 1 Bl. Comm. 114, 


In American Law 


A civil and political division of-a state, 
varying in extent and importance, but usually 
one of the divisions of a county. In the New 
England states, the town is the political unit, 
and is a municipal corporation. In some other 
states, where the county is the unit, the town 
is merely one of its subdivisions, but possesses 
some powers of local self-government. In still 
other states, such subdivisions of a county are 
called “townships,” and “town” is the name of 
a village, borough, or smaller city. . See Herr- 
man v. Guttenberg, 62 N, J. Law, 605, 43 A. 
703; Van Riper v. Parsons, 40 N. J. Law, 1; 
State v. Denny, 118 Ind. 449, 21 N. E. 274, 
4 L. R. A. 65; Sessions v. State, 115 Ga. 18, 
41 8. E. 259; Milford v. Godfrey, 1 Pick. 
(Mass.) 97 ; Enfield v. Jordan, 119 U. 8: 680, 7 
S. Ct. 358, 30. L. Ed. 523; Rogers v. Galloway 
Female College, 64 Ark. 627, 44 S. W, 454, 39 
L. R. A. 636; Railway Co. v. Oconto, 50 Wis. 
189, 6 N.. W. 607, 36 Am. Rep. 840;: Lovejoy 
v. Foxcroft, 91 Me. 367, 40 A. 141; Bloom- 
field v. Charter Oak Bank, 121 U. 8.121; 7.8. 
Ct. 865, 30 L. Ed. 923; Lynch v. Rutland, 66 
Vt. 570, 29 A. 1015; Short v. Town of 
Orange, 161 N. Y. S. 466, 467, 175 App. Div. 
260; Town of New Haven v. Weston, 87 Vt. 
7, 86 A. 996, 999, 46 L. R. A. (N. S.).921; Peo- 
ple v. Grover, 258 Ill. 124, 101 N. E, 216, 217, 
Ann. Cas, 1914B, 212; Wygant y. Hackensack 
Improvement. Commission, 89 N. J. Law, 454, 
98 A. 477, 478; People v. Van Nuys Lighting 
Dist. of Los Angeles County, 178 Cal. 792, 162 
P. 97, 98, Ann. Cas. 1918D, 255; State y. 
Dale, 47 Mont. 227, 181 P. 670, 672, Ann.. Cas. 
1914D, 227; Davis v. Stewart, 54 Mont. 429, 
171 P. 281, 282; State v. City of Polytechnic 
(Tex. Civ. App.) 194 S. W. 1136, 1138;. Guad- 
alupe County v. Poth (Tex. Civ. App.) 163 S. 
W.: 1050, 1051; People v. Adams. State Bank, 
272 IU. 277, 111 N. E. 989, 991; In re Opin- 
jon..of the. Justices, 229 Mass. 601, 119 N. E. 
778, 781. a! . 
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- The word “town” is quite commonly used 
as a generic term and as including both cities 
and villages. Village of Ashley v. Ashley 
Lumber Co., 40 N. D. 515, 169 N., W. 87, 90; 
Decatur v. Auditor of City of Peabody, 251 
Mass, 82, 146 N. E. 360, 362; Plainfield-Union 
Water Co. v. Inhabitants of City of Plain- 
field, 84 N. J. Law, 634, 87 A. 448, 450. 


TOWN AGENT. Under the prohibitory 
liquor laws in force in some of the New Eng- 
land states a town agent is a person ap 
pointed ‘in each town to purchase intoxicat- 
ing liquors for the town and having the ex- 
clusive right to sell the same for the per- 
mitted purposes, medical, mechanical, scien- 
tific, ete. He either receives a fixed salary 
or is permitted to make a small profit on his 
sales. The stock of liquors belongs to the 
town, and is bought with its money. See 
Black, Intox. Lig. §§ 204, 205. 


TOWN CAUSE. In English practice. A 
cause tried at the sittings for London and 
Middlesex. 3 Steph. Comm. 517. 


TOWN-CLERK. In those states where the 
town is the unit for local self-government, 
the town-clerk is a principal officer who keeps 
‘the records, issues calls for town-meetings, 
and performs generally the duties of a secre- 
tary to the political organization. See Sea- 
mons v. Fitts, 21 R. I. 236, 42 A. 863. 


TOWN COLLECTOR. One of the officers of 
a town charged with collecting the taxes as- 
sessed for town purposes. 


TOWN COMMISSIONER. In some of the 
states where the town is the political unit the 
town commissioners constitute a board of 
administrative officers charged with the gen- 
eral management of the town’s business. 


TOWN-CRIER. An officer in a town whose 
business it is to make proclamations. 


TOWN-HALL. The building maintained by 
a town for town-meetings and the offices of 
the municipal authorities. 


TOWN-MEETING. Under the municipal 
organization of the New England states, the 
town-meeting is a legal assembly of the quali- 
fied voters of a town, held at stated intervals 
or on call, for the purpose of electing town 
‘officers, and of discussing and deciding on 
questions relating to the public business, 
property, and expenses of the town. See In re 
Foley,.8 Misc. 57, 28 N. Y. S. 608; Rail- 
road Co. v. Mallory, 101 Ill. 588; Comstock 
v. Lincoln School Committee, 17 R. I. 827, 24 
A. 145; Portland Water Co. v, Town of 
Portland, 97 Conn. 628, 118 A. 84, 86; In re 
Opinion of the Justices, 229 Mass. 601, 119 
N. E. 778, 781. ‘ 


TOWN ORDER ‘OR WARRANT. ‘An -official 
direction in writing:by the auditing otficers 
of a town, directing ‘the treasurer .to > pay a 
sum of money. 
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TOWN POUND. A place of confinement 
maintained by a town for estrays, 


TOWN PURPOSE. When it is said that tax- 
ation by a town, or the expenditure of the 
town’s money, must be for town purposes, 
it is meant that the purposes must be public 
with respect to the town; i. e., concern the 
welfare and advantage of the town as a 
whole. 


TOWN-REEVE. The reeve or chief officer 
of a town. 


TOWN TAX. Such tax as a town may levy 
for its peculiar expenses; as distinguished 
from a county or state tax. 


TOWN TREASURER. The treasurer of a 
town which is an organized municipal cor- 
poration. 


TOWNSHIP. f. In surveys of the public 
land of the United States, a “township” is a 
division of territory six miles square, contain- 


ing thirty-six sections. 


2. In some of the states, this is the name 
given to the civil and political subdivisions 
of a county. See Town, and Liberty Tp. v. 
Rock Island Tp., 44 OkI. 398, 144 P. 1025, 
1026; People v. Stewart, 281 Ill. 365, 118 
N. E. 55, 56; People v. Munising Tp., 213 
Mich. 629, 182 N. W..118, 119; State v. Bone- 


` Creek Tp., Butler County, 109 Neb. 202, 190 


N. W. 586, 587; City of Hutchinson v. Reno 
County, 124 Kan. 149, 257 P, 750, 751. 


TOWNSHIP TRUSTEE. One of a board of 
officers to whom, in some states, affiairs of 
a township are intrusted. 


TOXIC. (Lat. toxicwum; Gr. toxvikon.) In 
medical jurisprudence. Poisonous; having 
the character or producing the effects of a 
poison; referable to a poison; produced by 
or resulting from a poison. 


—Toxie convulsions. Such as are caused by 
the action of a poison on the nervous sys- 
tem. 


—Toxic dementia. Weakness of mind or fee- 
ble cerebral activity, approaching imbecility, 
resulting from continued use or administra- 
tion of slow poisons or of the more active 
poisons in repeated small doses, as in cases 
of lead poisoning and in some cases of ad- 
diction to such drugs as opium or alcohol. 


—Texanemia. A condition of anemia (im- 
poverishment or deficiency of blood) result- 
ing from the action of certain toxic substances 
or agents. 


—Toxemla or  toxicemia. Blood-poisoning ; 
the condition of the system caused by the 
presence of toxic agents in the circulation; 
including both septicemia and pyemia, 


—Tonxicosis.. A diseased state of. the system 
due to the prestnce and action of any poi- 
Son: - ` o Dio y Loper : 
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TOXICAL. . Poisonous; containing poison, - 


TOXICANT. A poison; a toxic agent; any 
substance capable of producing toxication or 
poisoning. l l ' ` 


TOXICATE. To polson. Not used to de- 
seribe the act: of one who administers a 
poison, but the action of the drug or poison 
itself. 


Intoxication 


The state of being poisoned; the condition 
produced by the administration or introduc- 
tion into the human system of a poison. This 
term is popularly used as equivalent to 
“drunkenness,” which, however, is more ac- 
curately described as “alcoholic intoxication,” 


Auto-intoxication 


Self-empoisonment from the absorption of 
- the toxic products of internal metabolism, e. 
g., ptomaine poisoning. 


TOXICGLOGY. The science of poisons; that 
department of medical science which treats of 
poisons, their effect, their recognition, their 
antidotes, and generally of the diagnosis and 
therapeutics of poisoning. 


TOXIN. In its widest sense, this term may 
denote any poison or toxicant; but as used 
in pathology and medical jurisprudence. it 
signifies, in general, any diffusible alkaloidal 
substance (as, the ptomaines, abrin, brucin, 
or serpent venoms), and in particular the 
poisonous products of pathogenie (disease- 
producing) bacteria. 


Anti-Toxin 


A product of pathogenic bacteria which, in. 


sufficient quantities, will neutralize the toxin 
or poisonous product of the same bacteria. 
In therapeutics, a preventive remedy (admin- 
istered ‘by inoculation) against the effect of 
certain kinds of toxins, venoms, and disease- 
germs, obtained from the blood. of an animal 
which has previously been treated with re- 
peated minute injections of the particular 
poison or germ to be neutralized. 


Toxicomania 


An excessive addiction to the use of toxic 
or poisonous drugs or other substances; a 
form of mania or affective insanity charac- 
terized by an irresistible impulse to indul- 
gence in opium, cocaine, chloral, alcohol, ete. 


Toxiphobia_ 


Morbid dread of being poisoned; a form of 
insanity manifesting itself by an excessive 
and unfounded apprehension of death by poi- 
son, 


TRABES. Lat. 


In the Civil Law 


A beam or rafter of a house. Calvin. 


TRACT 


“tn old. English Law’ 


A measure of grain, containing twenty- 


four sheaves; a thrave. Spelman. 


TRACEA. In old English law. The track 
or trace of a felon, by. which he was pur- 
sued with the hue and cry; a foot-step, hoof- 
print, or wheel-track. -Bract. fols. 116, 1210. 


TRAGING. A tracing is a mechanical copy 


or fac simile of an original, produced by fol-. 


lowing its lines, with a pen or péncil, through 
a transparent medium, called tracing paper. 
Chapman v. Ferry (C. C.) 18 F. 540, 


TRACKS. A term that may mean rails, or 
rails and cross-ties, or. roadbéd according to 
context. City of Bayonne v. Publie Service 


Ry. Corporation, 98 N. J. Law, 255, 119 A. 9; 


City of Durham v. Durham Public Service 


Co., 182 N. C. 333, 109 S. E. 40, 42; Woosley: 


v. Wabash Ry. Co. (Mo. App.) 274 S. W. 871, 
874; Rowland v. City Council of City of 
Augusta, 153 Ga. 763, 113 8S. E. 2; City of 
Dayton v. South Covington & C. St. Ry. Co., 
177 Ky. 202, 197 S. W. 670, 672, L R. A. 
1918B, 476, Ann. Cas. 1918P, 229. 


Dead Track 


A track having a switch to other tracks 
at one end only with a bumper at the other 
end. Hoyer v. Central R. Co. of New Jersey 
(C. O. A.) 255 F. 493, 494. 


Track Delivery Shipments 


Carload shipments, as distinguished from 
ordinary freight unloaded from the cars, 
known as a “drop shipment” delivery. Bo- 
shell v. Receivers of St. Louis & S. F. R. Go.» 
200 Ala. 366, 76 So. 282, 284. 


TRACT. A lot, piece or parcel of land, of 
greater or less size, the term not import- 
ing, in itself, any precise Cimension. See 
Edwards v. Derrickson, 28 N. J. Law, 45; 
Schofield v. Harrison Land & Mining Co. (Mo. 
Sup.) 187 S. W. 61, 64; Smith v. Heyward, 115 
S. ©. 145, 105 S. E. 275, 279. 

A “tract of land,” as generally understood, 
is much more extensive in area than the 
ordinary town or city lot, and may be used 
for the usual agricultural or other rural pur- 
poses. Young v. Shriver, 56 Cal. App. 653, 
206 P. 99, 101; Johnson v. Benbow, 93 Fla. 
124, 111 So. 504, 506. 

As applied to a mineral location the word 
“tract” implies a surface location. Whildin 
v. Maryland Gold Quartz Mining Co., 33 Cal. 
App. 270, 164 P. 908, 910. 


To constitute single tract of land so that exercise 
of servitude such as right to mine oil, gas and 
other minerals will preserve servitude as to the 
whole tract, it must be so situated that one may 
pass from one part to another without passing over 
lands of another, and two sections do not constitute 
single tract because southwest point of one is north- 
east point of the other. Lee v. Giaque, 154 La. 491, 
97 So. 669, 670. 


Tractent fabrilia fabri. Let smiths perform 
the work of smiths. 3 Co. Epist. 


TRADAS IN BALLIUM 


TRADAS IN BALLIUM. ‘You deliver to bail. 
In old English practice. The name of a 
writ which might be issued in behalf of a 
party who, upon the writ de odio et atia, had 
been found to. have been maliciously accused 
of a crime, commanding the sheriff that, if 
the prisoner found twelve good and lawful 
men. of the county who would be main- 
pernors for him, he should deliver him in 
bail to those twelve, until the next assize. 
Bract. fol. 128; 1 Reeve, Eng. Law, 252. 


TRADE. The act or business of exchang- 
ing commodities by barter; or the business 
of: buying and selling for money; traffic; bar- 
ter. Webster; May v. Sloan, 101 U. S. 287, 
25.L. Ed. 797; .U. S. v. Cassidy (D. C.) 67 
F. 841; Queen Ins, Co. v. State, 86 Tex. 
250, 24 S. W. 397, 22 L. R. A. 483; National 
League: of Professional Baseball Clubs v. Fed- 
eral: Baseball Club of Baltimore, 269 F. 681, 
684, 50 App. D. C. 165; State v. Deckebach, 
118 Ohio St. 347, 149 N. E. 194, 196. 
. The business which a person has. learned 
and’ which .he carries on for. procuring sub- 
sistence, or for profit; - occupation or em- 
ployment, particularly mechanical employ- 
ment; distinguished from the liberal arts and 
learned professions, and from agriculture. 
Webster; Woodfield v. Colzey, 47 Ga. 124; 
People v. Warden of City Prison, 144 N. Y. 
529, 39 N. E. 686, 27 L. R. A. 718; In re 
Stone Cutters’ Ass'n, 23 Pa. Co, Ct. R. 520; 
Polhemus v. De Lisle, 98 N. J. Eq. 256, 180 A. 
618, 622; Detroit Taxicab & Transfer Co. 
v. Callahan (C. C. A.) 1 F.2d) 911, 912. 
Traffic; commerce, exchange of goods for 
other goods, or for money. All wholesale 
trade, all buying in order to sell again by 
wholesale, may be reduced to three sorts: 
The home trade, the foreign trade of con- 
sumption, and the carrying trade. 2 Smith, 
Wealth Nat. b. 2, €. 5. 


The word “trade” originally meant a track or 
course. Hence it came to mean a way of life, busi- 
ness, or occupation, and especially a handicraft by 
which one earns a livelihood, or a mercantile busi- 
ness, as opposed to the liberal arts or professions, 
A. still further development makes the word synony- 
mous with commerce. Spence v. Johnson, 142 Ga, 
267, 82 S. F 646, 648, Ann. Cas. 1916A, 1195; Metro- 
politan Opera Co. v. Hammerstein, 147 N. Y. 8. 532, 
534, 162 App, Div. 691. 


TRADE ACCEPTANCE. A form of obliga- 
tion defined in the‘regulations of the Federal 
Reserve Board as a draft or bill af exchange 
drawn by the seller.on purchaser of goods 
sold, and accepted by such purchaser. Atter- 
bury v. Bank of Washington Heights of City 
of New. York, 241 N. Y. 231, 149 N. B. 841, 
$43. Poy So 


TRADE AND ..COMMERGE. The words 
“trade” and ‘‘commerce,’: when ‘used 
juxtaposition impart to each other enlarged 
signification, so as to include practically every 


business. occupation carried on-for subsistence.’ 
or profit, and into. which the elements of. 


in. 
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bargain and sale, barter, exchange, or traf- 
fic, enter. State v. Tagami, 195 Cal. 522, 234 
P. 102, 105. i 


TRADE COMMISSION, FEDERAL. An act 
of congress was passed September 26, 1914, 
creating a Federal Trade Commission, com- 
posed of five commissioners appointed by the 
President with the advice and consent of the 
Senate. The act provides: “That unfair 
methods of competition in commerce are 
hereby declared unlawful,” and the commis- 
sion is “directed to prevent persons, partner- 
ships or corporations, except banks, and com- 
mon carriers subject to the acts to regulate 
commerce, from using unfair methods of com- 
petition in commerce.” - 


TRADE DOLLAR. A silver coin of the Unit- 
ed States, of the weight of four hundred and 
twenty grains, troy. Rev. St. U. S. § 3513. 


TRADE FIXTURES. See Fixtures. 


TRADE-MARK. A distinctive mark, motto, 
device, or emblem, which a manufacturer 
stamps, prints, or otherwise affixes to the 
goods he produces, so that they may be iden- 
tified in the market, and their origin be 
vouched for. See Trade-Mark Cases, 100 U. 
S. 87, 25 L. Ed. 550; Moorman v. Hoge, 17 
Fed. Cas. 715; Solis Cigar Co. v. Pozo, 16 
Colo, 388, 26 P. 556, 25 Am. St. Rep. 279: 
State v. Bishop, 128 Mo. 373, 31 S. W. 9, 29 
L. R. A. 200, 49 Am. St. Rep. 569; Royal 
Baking Powder Co. v. Raymond (C. C) 70 
F. 380; Hegeman & Co. v. Hegeman, 8 Daly 
(N. Y.) 1. Beech-Nut Packing Co. v. P. Loril- 
lard Co., 47 8. Ct. 481, 482, 273 U. S. 629, 71 
L. Ed. 810. Buffalo Rubber Mfg. Co. v. 
Batavia Rubber Co., 153 N. Y. S. 779, 783, 
90 Misc. Rep. 418. Iowa Auto Market v. 
Auto Market & Exchange, 197 Iowa, 420, 197 
N. W. 321, 322. 

Generally speaking, a “trade-mark” is ap- 
plicable to a vendible commodity, to which it 
is affixed, and a “tradename” to a business 
and its good will, American Steel Foundries 
v. Robertson, 46 S. Ct. 160, 162, 269 U. S. 
872, 70 L. Ed. 317. 


TRADE-MARKS REGISTRATION ACT, 
1875. This is the statute 38 & 39 Vict. ec. 91, 
amended by the acts of 1876 and 1877. It 
provides for the establishment of a register 
of trade-marks under the superintendence 
of the commissioners of patents, and for the 
registration of trade-marks as belonging to 
particular classes of goods, and for their 
agsignment in connection with the good-will 
of the business-in which they are used. 
Sweet. 


TRADE-NAME. A name used in, trade to 
designate a particular business of certain in- 
dividuals considered somewhat as an entity, 
or the place at which a business is located, . 
or of a class of goods, but which is not a 
technical trade-mark either because not ap- 
plied or affixed to goods sent into. the market 
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or because not caphble:of exclusivè: ppro- 


priation by anyone as a trade-mark. “Trađe- 
names” may, or may not, be exclusive.: Non- 
exclusive “trade-names” are names that are 
publici juris in their primary sense, but 
which in.a secondary sense have come to be 
understood as indicating the goods or busi- 
ness of a particular trader. ‘“Trade-names” 
are acquired by adoption and user and belong 
to one who first used them and gave them. a 
value. St. Louis Independent Packing Co. v. 
Houston (C. C. A.) 215 F. 553, 560; Hartzler 
v. Goshen Churn & Ladder Co., 55 Ind. App. 
455, 104 N. D. 84, 37. 

A name which by user and reputation has 
acquired the property of indicating that a 
certain trade or occupation is carried on by 
a particular person. Seb. Trade-Marks, 37. 
Sweet, 


TRADE-SECRET. A plan or process, tool, 


mechanism, or compound known only to its. 


owner and those of his employees to whom it 
is necessary to confide it. Victor Chemical 
Works v. Iliff, 299 Ill. 532, 132 N. E. 806, 811; 
Cameron Mach. Co. v. Samuel M. Langston 
Co. (N. J. Ch.) 115 A. 212, 214; Progress 
Laundry Co. v. Hamilton, 208 Ky. 348, 270 
S. W. 834, 835. A secret formula or process 
not patented, but known only to certain indi- 
viduals using it in compounding some article 
of trade having a commercial value. Glucol 
Mfg. Co. v. Shulist, 289 Mich. 70, 214 N. W. 
152, 153; U. S. ex rel. Norwegian Nitrogen 
Products Co. v. U. S. Tariff Commission, 6 
F.(2d) 491, 495, 55 App. D. O. 366. 


TRADE UNION. A combination or associa- 
tion of men employed in the same trade, (usu- 
ally a manual or mechanical trade,) united 
for the purpose of regulating the customs 
and standards of their trade, fixing prices 
or hours of labor, influencing the relations of 
employer and employed, enlarging or main- 
taining their rights and privileges, and other 
similar objects. 


TRADE-UNION ACT. The statute 34 & 35 
Vict. c. 31, passed in 1871, for the purpose of 
giving legal recognition to trade unions, is 
known as the “trade-union act,” or “trade- 
union funds protection act.” It provides that 
the members of a trade union shall not be 
prosecuted for conspiracy -merely by reason 
that the rules of such union are in restraint 
of trade; and that the agreements of trade 
‘unions shall not on that account be void or 
voidable, Provisions are also made with ref- 
erence to the registration and registered of- 
fices of trade unions, and other purposes con- 
nected therewith. Mozley & Whitley. 


-TRADE USAGE. The usage or customs com- 
monly observed by persons conversant in, or 
connected with, a particular trade. 


TRADER. A person engaged in trade; one 

whose business is to buy and sell merchan- 

dise, or any class of goods, deriving a profit 
Bri.Law Dict.(3p Bp.) —110 
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from his dealings.: 2 Kënt, Comm. 389; State 
v. Chabourn, 80 N. C. 481, 30 Am. Rep. 94; 
In re New York & W. Water Co. (D. ©.) 98 
F. 711; Morris v, Clifton Forge Grocery Co., 
46 W. Va. 197, 32 S. E. 997; Harris v. Na- 
tional Surety Co., 258 Mass. 353, 155 N. E. 
10, 11; Merchant? & Farmers’ Bank v, 
Schaaf, 108 Miss. 121, 66 So. 402, 403. 


TRADESMAN. In England, a shopkeeper; 
in the United States, a mechanic or artificer 
of any kind, whose livelihood depends on the 
labor of his hands; Richie v. McCauley, 4 
Pa. 472. l 


TRADICION. Span. In Spanish law. De- 
livery. White, New Recop. b. 2, tit. 2, c. 9. 


TRADING. Engaging in trade, (q. v.;) pur- 
suing the business or occupation of trade or 
of a trader. 


TRADING CORPORATION. See Corpora- 
tion. 


TRADING PARTNERSHIP. A firm the na- 
ture of whose business, according to the usu- 
al modes of conducting it, imports the neces- 
sity of buying and selling. Dowling v. Na- 
tional Exch. Bank, 145 U..S8. 512, 12 S. Ct. 
928, 36 L. Ed. 795; Schumacher v. Sumner 
Telephone Co.; 161 Iowa, 326, 142 N. W. 1034, 
1086, Ann. Cas. 1916A, 201; Maasdam v. 
Blokland, 123 Or. 128, 261 P. 66, 68. 


TRADING STAMPS. The nanie for a meth- 
od of conducting some kinds of retail busi- 
ness which consists of an agreement between 
a number of merchants and a corporation 
that the latter shall print the names of the 
former in its subscribers’ dictionary and cir- 
culate a number of copies of the book, and 
that the merchants shall purchase of the cor- 
poration a number of so-called trading 
stamps, to be given to purchasers with their 
purchases, and by them preserved and pasted 
in the books aforesaid until a certain number 
have been secured, when they shall be pre- 
sented to the corporation in exchange for the 
choice of certain articles kept in stock by the 
corporation. Lansburgh v. D. of Col., 11 App. 
D. C. 512. 


TRADING VOYAGE. One which contem- 
plates the touching and stopping of the ves- 
sel at various ports for the purpose of traf- 
fic or sale and purchase or exchange of com- 
modities on account of the owners and ship- 
pers, rather than the transportation of cargo 
between terminal points, which is called a 
“freighting voyage.” Bee Brown v., Jones, 4 
Fed. Cas. 406. ~ 


TRADITIO. Lat. In the civil law, Deliv- 
ery; transfer of possession; a derivative 
mode of acquiring, by which the owner of 
a corporeal thing, having the right and the 
will of aliening it, transfers it for a lawful 
consideration to the receiver. Heinecc. Elem: 
lib. 2, tit. 1, § 380. 


TRADITIO 


Quasi Traditio 


A supposed or implied delivery of property 
from one to another. Thus, if the purchaser 
of an article was already in possession of it 
before the sale, his continuing in possession 
is considered as equivalent to a fresh deliv- 
ery of it, delivery being one of the necessary 
elements of a sale; in other words, a guasi 
traditio is predicated. 

Traditio Brevi Manu 

A species of constructive or implied deliv- 
ery. When he who already holds posses- 
sion of a thing in another’s name agrees with 
that other that thenceforth he shall possess it 
in his own name, in this case 'a delivery and 
redelivery are not necessary. Mackeld. Rom. 
Law, § 284. 

Traditio Clavium 


Delivery of keys: a symbolical kind of 
delivery, by which the ownership of merchan- 
dise in a warehouse might be transferred toa 
buyer. Inst. 2, 1, 44. 


Traditio Longa Manu 


A species of delivery which takes place 
where the transferor places the article in the 
hands of the transferee, or, on his order, de- 
livers it at his house. Mackeld. Rom, Law, § 
284, 


Traditio Rei 
Delivery of the thing. See 5 Maule & §. 82. 


Traditio loqui facit chartam. Delivery makes 
a deed speak. 5 Coke, la. Delivery gives 
effect to the words of a deed. Id. 


Traditio nihi! amplius transferre debet vel po- 
test, ad eum qui accipit, quam est apud eum qui 
tradit. Delivery ought to, and can, transfer 
nothing more to him who receives than is 
with him who delivers. Dig. 41, 1, 20, pr. 


TRADITION. Delivery. A close translation 
or formation from the Latin “traditio.” 2 Bl. 
Comm, 307. 

The tradition or delivery is the transfer- 
ring of the thing sold into the power and pos- 
session of the buyer. Civ. Code La. art. 2477. 

In the rule respecting the admission of tra- 
dition or general reputation to prove bound- 
aries, questions of pedigree, ete., this word 
means knowledge or belief derived from the 
statements or declarations of contemporary 
witnesses and handed down orally through a 
considerable period of time. See Westfelt v. 
Adams, 131 N. C. 379, 42 8. E. 823; In re 
Hurlburt’s Estate, 68 Vt. 366, 35 A. TT, 35 
L. R. A. 794. 


In old English law. A traitor; 


TRADITOR. 
one guilty of high treason. Fleta, lib. 1, c. 21, 
$ 8. ` i . - 


TRADITUR IN. BALLIUM. : In old ‘practice: 
Is delivered to bait.: Emphàtic: words of the 
old Latin bail-plece. 1 Salk; 105., © Ji: . 
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TRAFFIC. Commerce; trade; sale or ež- 
change of merchandise, bills, money, and the 
like. The passing of goods or commodities 
from one person to another for an equivalent 
in goods or money; Senior y. Ratterman, 44 
Ohio: St. 673, 11 N. E. 321; People v. Horan, 
293 Ill. 314, 127 N. E. 673, 674; People v. 
Dunford, 207 N. Y. 17, 100 N. B. 483, 484; 
Fine v. Moran, 74 Fla. 417, 77 So. 533, 588; 
Bruno v. U. S. (C. C. A.) 289 F. 649, 655. 

Traffic includes the ordinary uses of the 
streets and highways by travelers. Stewart. 
v. Hugh Nawn Contracting Co., 228 Mass. 525, 
112 N. E. 218, 219; Withey v. Fowler Co., 
164 Iowa, 377, 145 N. W. 923, 927. 


TRAFFIC BALANCES. Balances of moneys 
collected in payment for the transportation 
of passengers and freight. Chicago & A, R. 
Co. v. United States & Mexican Trust Co. (C. 
C. A.) 225 F. 940, 946. 


TRAHENS. Lat. 
drawer of a bill. 


In French law. The 
Story, Bills, § 12 note. 


TRAIL~BASTON. Justices of trail-baston 
were justices appointed by King Edward L., 
during his absence in the Scotch and French 
wars, about the year 1305. They were so 
styled, says Hollingshed, for trailing or draw- 
ing the staff of justice. Their. office was to 
make inquisition, throughout the kingdom, of 
all officers and others, touching extortion, 
bribery,.and such like grievances, of intrud- 
ers into other men’s lands, barrators, robbers, 
breakers of the peace, and divers other of- 
fenders. Cowell; Tomlins. 


TRAILER. A separate vehicle, not driven or 
propelled by its own power, but drawn by 
some independent power; a semi-trailer is a 
separate vehicle which is not driven or pro- 
pelled by its own power, but, which, to be 
useful, must be attached to and become a part 
of another vehicle, and then loses its identity 
as a separate vehicle. Leamon v. State, 17 
Ohio App. 323, 326. 


TRAIN. Several cars coupled together and 
moved on a railroad by a locomotive. Mochel 
v. Iowa State Traveling Men’s Ass’n, 203 
Towa, 628, 213 N. W. 259, 260, 51 A. L. R. 1827; 
Chicago, B. & Q. R. Co. v. United States (C. 
C. A.) 211 F. 12, 18. 

Within the safety appliance act, it is one 
aggregation of cars drawn by the same en-, 
gine. If the engine is changed then there is 
a different train; U. S. v. Boston & M. R. 
Co. (D. C.) 168 F. 148, 


TRAIN WRECK. These words, in an acci-. 
dent insurance policy, mean either total or 
partial destruction of the train. The smash- 
ing in of a portion of a passenger car is a 
“train wreck,” though the car is not derailed, , 
and the train soon continues under its own 


power. Mochel v, Iowa State Traveling-Men’s- 


Ass'n, 203 Towa; 628, “als Nz wW. 259, 261, ‘1 


T A, D R1327. : 
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TRAINBANDS. The militia; the:part of a 
community trained to martial exercises. 


TRAISTIS. In old Scotch law. A roll con- 
taining the particular dittay taken up. upon 
malefactors, which, with the porteous, is de- 
livered by the justice clerk to the coroner, to 
the effect that the persons whose names are 
contained in the porteous may be attached, 
conform to the dittay contained in the trais- 
tis. So called, because committed to the 
traist, [trust,] faith, and credit.of the clerks 
and coroner. Skene;. Burrill. 


TRAITOR. One who, being trusted, betrays; 
one guilty of treason, (q. v.) Vulean Detinning 
Co. v. St. Clair, 315 Ill. 140, 145 N. E. 657, 
659. 


TRAITOROUSLY. In criminal pleading. An 
essential word in indictments for treason. 
The offense must be laid to have been com- 
mitted traitorously. Whart. Crim. Law, 100. 


TRAJECTITIA PECUNIA. A loan to a ship- 
per to be repaid only in case of a successful 
voyage. The lender could charge an extraor- 
dinary rate of interest, nauticum fænus. 
Holland, Jurispr. 250. 


TRAJSECTITIUS. Lat. 
Sent across the sea, 


In the civil law. 


TRAMMER. A mine laborer shoveling the 
ore or dirt as it is mined or thrown down into 
tram cars. Mesich v. Tamarack Mining Co., 
184 Mich. 363, 151 N. W. 564, 566. 


TRAMP. One who roams about from place to 
place, begging or living without labor or visi- 
ble means of support; a vagrant. See State 
v. Hogan, 63 Ohio St. 202, 58 N. E. 572, 52 L. 
R. A. 863, 81 Am. St. Rep. 626; Miller v. State, 
73 Ind. 92; Railway Co. v. Boyle, 115 Ga. 836, 
42 S. E. 242, 59 L. R. A. 104. 


TRANSACT. 
Amb. 185. 

In common parlance, equivalent to “carry 
on,” when used with reference to business. 
Territory v. Harris, 8 Mont. 140, 19 P. 286; 
In re Wellings’ Estate, 192 Cal. 506, 221 P. 
628, 631. 


In Scotch law. To compound. 


TRANSACTING BUSINESS. Doing or per- 
forming series of. acts occupying time, atten- 
tion, and labor of men for purpose of liveli- 
hood, profit or pleasure. Pauline Oil & Gas 
Co. v. Mutual Tank Line Co., 118 Okl. 111, 246 
P. 851, 852. 


TRANSACTIO. Lat. In the civil law. The 
settlement of a suit.or matter in controversy, 
by the litigating parties, between themselves, 
without referring it to arbitration. Hallifax, 
Civil Law, b. 3, €. 8, no. 14. An agreement by 
which a suit, either pending or about to be 
commenced, was forborne or discontinued on 
certain terms. Calvin. 


TRANSACTION. 


In the Civil Law 


An agreement between two or more per- 
sons, who, for preventing. or putting an end 
to a lawsuit, adjust their differences by mu- 
tual consent, in the manner which they agree 
on. This contract must be reduced into writ- 
ing. Civ. Code La, art. 3071. 


In Common Law 


Whatever may be done by one person which 
affects another’s rights, and out of which a 
cause of action may arise. Scarborough v. 
Smith, 18 Kan. 406. 

“Transaction” is a broader term than “con- 
tract.” <A contract is a transaction, but a 
transaction is not necessarily a contract. See 
Ter Kuile v. Marsland, 81 Hun, 420, 31 N. X. 
5.5; Xenia Branch Bank v. Lee, 7 Abb. Prac. 
(N. Y.) 372; Roberts v. Donovan, 70 Cal. 113, 
11 P. 599. The term is comprehensive of 
many occurrences, depending not so much on 
their immediateness of connection as on their 
logical relationship. Moore v. New York Cot- 
ton Exchange, 270 U. S. 593, 46 S. Ct. 367, 371, 
70 L. Ed. 750, 45 A. L. R. 1370. 


In Code Practice 


“Transaction,” as used in statutes permit- 
ting cause of action arising out of transaction 
set forth in complaint to be foundation of 
counterclaim, properly embraces that com- 
bination of acts and events, whether in nature 
of contract or tort, out of which a legal right 
springs, or upon which a legal obligation is 
predicated. Haut v. Gunderson, 54 N. D. 826, 
211 N. W. 982, 988; Southeastern Life Ins. 
Co. v. Palmer, 120 S. ©. 480, 113 S. E. 310, 
311; Scott v. Waggoner, 48 Mont. 536, 139 
P. 454, 456, L. R. A. 1916C, 491. Transaction 
includes all the facts and. circumstances out 
of which the injury arose, Barnard v. 
Weaver (Mo. App.) 224 S. W. 152, 153; or the 
entire series of acts and conduct of the parties 
in the business or proceeding between them 
which forms the basis of their agreement. 
Mulcahy v. Duggan, 67 Mont. 9, 214 P. 1106, 
1108. 

In Evidence 


A “transaction” between a witness and a 
decedent, within statutory provisions exclud- 
ing evidence of such transactions, embraces 
every variety of affairs which can form the 
subject of negotiations, interviews, or actions 
between two persons, and includes every 
method by which one person can derive im- 
pressions or information from the conduct, 
condition, or language of another. Kentucky 
Utilities Co. v. McCarty’s Adm’r, 169 Ky. 38, 
183 S. W. 237, 239; Bright v. Virginia & Gold 
Hill Water Co. (C. C. A.) 270 F. 410, 413; 
Madero v. Calzado (Tex. Civ, App.) 281 S. W. 
828, 331. 


TRANSCRIPT. An official copy of certain 
proceedings in a court. Thus, any person in- 
terested in a judgment or other record of a 


TRANSORIPT OF RECORD 


court can obtain a transcript of it. U. S. v. 
Gaussen, 19 Wall. 212, 22 L. Ed. 41; State 
v. Board of Equalization, 7 Nev. 95; Hastings 
School Dist. v. Caldwell, 16 Neb. 68, 19 N. 
W. 634; Dearborn v. Patton, 4 Or. 61. 


TRANSCRIPT OF RECORD. The printed 
record as made up in each case for the su- 
preme court of the United States is so called ; 
also in the Circuit Court of Appeals. Ifa nec- 
essary part has been omitted and is subse- 
quently presented to the appellate court, duly 
certified, it may be made part of the record 
by direct order. Jurisdiction attaches upon 
the. filing in the court above of the writ. of 
error and is not defeated by irregularity in 
the transcript or its certification; Burnham 
v. R. Co., 87 F. 168, 30 C. C. A. 594. 


TRANSCRIPTIO PEDIS FINIS LEVATI 
MITTENDO IN CANCELLARIUM. A writ 
which certified the foot of a fine levied before 
justices in eyre, ete., into the chancery. Reg. 
Orig. 669. 


TRANSCRIPTIO RECOGNITIONIS FACTÆ 
CORAM JUSTICIARIIS ITINERANTIBUS, 
Ete. An old writ to certify a cognizance tak- 
en by justices in eyre. Reg. Orig. 152. 
TRANSFER, v. To carry or pass over; to 
pass a thing over to another; to convey. 


TRANSFER, n. The passing of a thing or 
of property from one person to another; 
alienation; conveyance. 2 Bl. Comm. 294. 

An act of the parties, or of the law, by 
which the title to property is conveyed from 
one person to another. Civ. Code Cal. § 
1089. And see Pearre v. Hawkins, 62 Tex. 
437; Innerarity v. Mims, 1 Ala. 669; Sands v. 
Hill, 55 N. ¥. 18; Pirie v. Chicago Title & 
Trust Co., 182 U. S. 488, 21 B. Ct. 906, 45 L. 
Ed. 1171; In re Stewart’s Estate, 174 Cal. 
547, 163 P. 902; W. T. Rawleigh Co, v. Mc- 
Coy, 96 Or. 474, 190 P. 311, 312; Elwood v. 
State Soldiers’ Compensation Board, 117 Kan. 
753, 232 P. 1049; Wallach v. Stein, 103 N. J. 
Law, 470, 136 A, 209, 210. 


In Procedure 


“Transfer” is applied to an action or other 
proceeding, when it is taken from the juris- 
diction of one court or judge, and placed 
under that of another. 


In General 


—Transfer of a cause. The removal of a 
cause from the jurisdiction of one court or 
judge to another by lawful authority. 


—Transfer in contemplation of death. A 
transfer made under a present apprehension 
on the part of the transferor, from some ex- 


isting bodily or mental condition or impending 


peril, creating a reasonable fear that death 
is near at hand.’ This apprehension must be 
direct’ and’ animating and the only cause ‘of 
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the transfer. Rea v. Heiner (D. C.) 6 F.(2d) 
389, 392. 


—Transfer tax. A tax upon the passing of the 
title to property or a valuable interest there- 
in out of or from the estate of a decedent, by 
inheritance, devise, or bequest. See In re 
Hoffman’s Estate, 148 N. Y. 327, 88 N. E. 
311; In re Gould’s Estate, 156 N. Y. 423, 51 
N. E. 287; In re Brez’s Estate, 172 N. Y. 609, 
64 N. E. 958. Sometimes also applied to a 
tax on the transfer of property, particularly’ 
of an incorporeal nature, such as bonds or 
shares of stock, between living persons. 


TRANSFERABLE. A term used in a quasi 
legal sense, to indicate that the character of 
assignability or negotiability attaches to the 
particular instrument, or that it may pass 
from hand to hand, carrying all rights of the 
original holder. The words “not transfera- 
ble” are sometimes printed upon a ticket, re- 
ceipt, or bill of lading, to show that the same 
will not be good in the hands of any person 
other than the one to whom first issued. 


TRANSFEREE. He to whom a transfer is 
made. Kramer v. Spradlin, 148 Ga. 805, 98 
S. E. 487, 488. 


TRANSFERENCE. In Scotch law. The pro- 
ceeding to be taken upon the death of one 
of the parties to a pending suit, whereby the 
action is transferred or continued, in its then 
condition, from the decedent to his representa- 
tives. Transference is either active or pas- 
sive; the former, when it is the pursuer 
(plaintiff) who dies; the latter, upon the 
death of the defender. Ersk. Inst, 4, 1, 60. 

The transferring of a legacy from the per- 
son to whom it was originally given to an- 
other; this is a species of ademption, but the 
latter is the more general term, and includes 
cases not covered by the former. 


TRANSFERROR. One who makes a trans- 
fer. 


Transferuntur dominia sine titulo et traditione, 
per usucaptionem, scil, per longam continuam et 
pacificam possessionem. Co. Litt. 113. Rights 
of dominion are transferred without title 
or delivery, by usucaption, to-wit, long and 
quiet possession. f 


TRANSFRETATIO. Lat. In old English 
law. A crossing of the strait, [of Dover:] a 
passing or sailing over from England to 
France. The royal passages or voyages to 
Gascony, Brittany, and other parts of France 
were so called, and time was sometimes com- 
puted from them. 


TRANSGRESSIG. 
violation of law. 
of trespass. 


In old English law. A 
Also trespass; the action 


Transgressto est cum modus non servatur neo 
"mensura, debit ‘énim qullibet in suo facto modum 
habere et mensuram. Co. Litt. 37. Transgres- 
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sion is when neither mode nor measure is pre- 
served, for every one in his act ought to have 
a mode and measure. 


TRANSGRESSIONE. In old English law. 
A writ or action of trespass. 


Transgressione multiplicata, crescat pang in- 
flictio. When transgression is multiplied, let 
the infliction of punishment. be increased.» 2 
Inst. 479. 


TRANSGRESSIVE TRUST. See Trust. 


TRANSHIPMENT. In maritime law. The 
act of taking the cargo out of one ship and 
loading it in another. 


TRANSIENT. 
In Poor-Laws 


A “transient person” is not exactly a per- 
son on a journey from one known place to 
another, but rather a wanderer ever on the 
tramp. Middlebury v. Waltham, 6 Vt. 203; 
Londonderry v. Landgrove, 66 Vt. 264, 29 A. 
256. 

tn Spanish law 


A “transient. foreigner” is one who visits 
the country, without the intention of remain- 
ing. Yates v. Iams, 10.Tex. 170. 


TRANSIENT MERCHANT. A merchant who 
engages in the vending or sale of merchan- 
dise at any place in the state temporarily, and 
who does not intend to become, and does not 
become, a permanent merchant of such place. 
State v. Fleming, 24 N. D. 598, 140 N. W. BTA. 


TRANSIRE, v. Lat. To go, or pass over; 
to pass from one thing, person, or place to an- 
other. . 
TRANSIRE, n. In English law. A warrant 
or permit for the custom-house to let goods 
pass. i 


TRANSIT. An act or process of moving or 
causing to pass from one place to another. 
Underwood v. Globe Indemnity Co., 216 N. Y. 
S. 109, 111, 217 App. Div. 63; Koshland v. 
Columbia Ins. Co., 237 Mass. 467, 130 N. E. 
41, 45. “Transit” is said to include, not only 
carriage of goods to destination, but delivery 
there according to the terms of the contract. 
In re J. F. Growe Const. Co. (D. ©.). 256 F. 
907, 918, 


Transit in rem judicatam.- It passes into a 
matter adjudged; it hecomes converted into 
a res judicata or judgment. A contract upon 
which a judgment is obtained is said to pass 
in rem. judicatam. United States v. Cush- 
man, 2 Sumn. 436, Fed. Cas. No. 14,908; 3 
East, 251; Robertson v. Smith, 18 Johns. 
(N. Y.) 480, 9 Am. Dec. 227. . 


Transit terra cum onere. Land passes subject 
to any burden affecting it. Co. Litt. 2314; 
Broom, Max. 493, 706. 


TRANSPORTATION 


TRANSITIVE COVENANT. . See Covenant. 


TRANSITORY. Passing from place to place; 
that may pass or be changed from one place 
to another ; -the opposite of “local.” ‘See “Ac- 
tion.” 


TRANSITUS. Lat. Passage from one place 
to another; transit. In transitu, on the pàs- 
sage, transit, or way. 2 Kent, Comm. 548. 


TRANSLADO. Span. A transcript. 


TRANSLATION. The reproduction in one 
language of a book, document, or speech in 
another language: 

The transfer of property; but in this sense 
it is seldom used. . 2 Bl. Comm. 294. 


in Ecclesiastical Law 
As applied to a bishop, the term denotes his 
removal from one diocese to another. 


TRANSLATITIUM EDICTUM. Lat. In Ro- 
man law. The prætor, on his accession to 
office, did not usually publish an entirely new 
edict, but retained the whole or a part of that 
promulgated by his predecessor, as being of 
an approved or permanently useful charac- 
ter. The portion thus repeated or handed 
down from year to year was called the “edic- 
tum translatitium.” See Mackeld. Rom. Law, 
§-36. 


TRANSLATIVE FACT. A fact by means of 
which a right is transferred or passes from 
one person to another; one, that is, which 
fulfills the double function of terminating the 
right of one person to an object, and of orig- 
inating the right of another to it. 


TRANSMISSION. In the civil law. The 
right which heirs or legatees may have of 
passing to their successors the inheritance or 
legacy to which they were entitled, if they 
happen to die without having exercised their 
rights. Domat, liv. 3, t. 1, s. 10; 4 Toullier, 
no, 186; Dig. 50, 17, 54;. Code, 6, 51. 


TRANSPORT. In old New York law. A 
conveyance of land. 


TRANSPORT. To carry from one place to 
another. Sacramento Nav. Co. v. Salz, 47 S. 
Ct. 368, 369, 273 U. S. 326, 71 L. Ed. 668; Mc- 
Laughlin v. State, 104 Neb. 392, 177 N. W. 
744. This is the meaning of the word as used 
in statutes prohibiting the transportation of 
liquor. Lee vy. State, 95 Tex. Cr. R. 654, 255 
S. W. 425, 426; Hammell v. State, 198 Ind. 
45, 152 N. E. 161, 163. 


TRANSPORTATION. : The removal of goods 
or persons from one place to another, by a 
carrier. See Railroad Co. v. Pratt, 22 Wall. 
133, 22 L. Ed. 827; Interstate Commerce 
Com’n v. Brimson, 164 U. S. 447, 14 Sup. Ct. 
1125, 38 L. Ed. 1047; Gloucester Ferry Co. 
v. Pennsylvania, 114 U. S:-196, 5 Sup. Ct. 826, 
29 L. Ed. 158.- ” : 


TRANSPORTATION 


Under Interstate Commerce Act, (49 USCA 
§ 1 et seq.), “transportation” includes the en- 
tire body of services rendered by a carrier in 
connection with the receipt, handling, and de- 
livery of property transported, and includes 
the furnishing of cars. Pletcher v. Chicago, 
R. I. & P. Ry. Co., 108 Kan. 834, 177 P. 1, 2. 

In a general sense transportation means 
merely conveyance from one place to another. 
People v. Martin, 285 Mich. 206, 209 N. W. 87. 

In Criminal ‘Law 

A species of punishment consisting in re- 
moving the criminal from his own country 
to another, (usually a penal-colony,) there to 
remain in exile for a prescribed period. Fong 


Yue Ting v. U. S., 149 U. S. 698, 18 Sup. Ct. 
1016, 37 L. Ed. 905. 


TRANSUMPTS. In Scotch law, an action of 
transumpt is an action competent to any one 
having a partial interest in a writing, or im- 
mediate use for it, to support his title or de- 
fenses in other actions. It is directed against 
the custodier of the writing, calling upon him 
to exhibit it, in order that a transumpt, i. e., 
a copy, may be judicially made and delivered 
to the pursuer. Bell. 


TRASLADO. In Spanish law. A copy; a 
sight. White, New Recop. b. 3, tit. 7, c. 3. 

A copy of a document taken by the notary 
from the original, or a subsequent copy taken 
from the protocol, and not a copy taken di- 
rectly from the matrix or protocol. Downing 
v. Diaz, 80 Tex. 436, 16 S. W. 54. ‘ 


TRASSANS. Drawing; one who draws. 
The drawer of a bill of exchange. 


TRASSATUS. One who is drawn, or drawn 
upon. The drawee of a bill of exchange. 
Heinecc. de Camb. c. 6, §§ 5, 6. 


TRAUMA. In medical jurisprudence. A 
wound; any injury to the body caused by ex- 
ternal violence. Oliver v. Detroit Taxicab 
Co., 210 Mich. 89, 177 N. W. 235, 239. 


TRAUMATIC. Caused by or resulting from 
a wound or any external injury; as, trau- 
matic insanity, produced by an injury to or 
fracture of the skull with consequent pres- 
sure on the brain. “Straight Creek Fuel Co. 
v. Hunt, 221 Ky. 265, 298 S. W. 686, 687. 


TRAUMATISM. A diseased condition of the 
body or any part of it caused by a wound 
or external injury. Markham v. State Indus- 
trial Commission, 85 Okl. 81, 205 P. 163, 169. 


TRAVAIL. The act of child-bearing. A wo- 
man is said to be in her travail from the time 
the pains of child-bearing commence. until 
her. delivery. Scott v. Donovan, 153 Mass. 
378, 26 N. B. 871. . f 


TRAVEL. To go from one place to another 
at a distance; to journey; spoken of. yolun- 
tary change of place, See White v. Beazley, 
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1 Barn. & Ald. 171; Hancock v. Rand, 94 N. 
Y. 1, 46 Am. Rep. 112; Gholson v. State, 53 
Ala. 521, 25 Am. Rep. 652; Campbell v. State, 
28 Tex. App. 44, 11 S. W. 882; State v. Smith, 
157 Ind. 241, 61 N. E. 566, 87 Am. St. Rep. 
205. 


TRAVELED PLACE. A place where the pub- 
lic have, in some manner, acquired the legal 
right to travel. Sanders v. Southern Ry. Co., 
Carolina Division, 97 S. C. 423, 81 S. E. 786, 
788. 


TRAVELED WAY. The traveled path, or the 
path used for public travel, within located 
limits of the way. Dupuis v. Town of Billeri- 
ca, 260 Mass. 210, 157 N. E. 339, 341. Also 
called “traveled part of highway.” Westlund 
v. Iverson, 154 Minn. 52, 191 N. W. 258; 
Schnabel. v. Kafer, 39 S. D. 70, 162 N. W. 
935, 936. i 


TRAVELER. One who passes from place to 
place, whether for pleasure, instruction, busi- 
ness or health. Lockett v. State, 47 Ala. 45; 
10 C. B. N. S. 429. The term is used to des- 
ignate those who patronize inns; the dis- 
tance which they travel is not material. 
Walling v. Potter, 35 Conn. 185. 


TRAVELING SALESMAN. A person who 
travels from town to town and who takes or 
solicits orders for goods, and forwards them 
to his principal for approval or rejection. ` 
T. C. May Co. v. Menzies Shoe Co., 184 N. C. . 
150, 113 S. E. 593, 594; Upchurch v. City of 
La Grange, 159 Ga. 113, 125 S. E. 47, 48. 


TRAVELING WAYS. As ‘applied to coal 
mining, places for the passage of workmen 
to and from different parts of the mine. 
Ricardo v. Central Coal & Coke Co., 100 Kan. 
95, 163 P. 641, 643. 


TRAVERSE. In the language of pleading, a 
traverse signifies a denial. Thus, where a 
defendant denies any material allegation of 
fact in the plaintiff's declaration, he is said 
to traverse it, and the plea itself is thence 
frequently termed a “traverse.” Brown. 


In Criminal Practice 


To put off or delay the trial.of.an indict- | 
ment till a succeeding term. More properly, 
to deny or take issue upon an indictment. 
4 Bl. Comm. 351. l 


In General 


—Common traverse. A simple and direct de- 
nial of the material allegations of the oppo- 
site pleading, concluding to the country, and 
without inducement or absque. hoc. 


—General traverse. One preceded by a gen- 
eral inducement, and denying in general terms 
all that is last before alleged on the opposite 
side, instead of pursuing the words of the 
allegations which it denies. Gould. Pl. vii. 5. 


—Speolal: ‘traverse. A ‘peculiar form of trav- 
erse or denial, the design of which, as distin- 
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guished from a common traverse, 1s to er- 
plain ‘or qualify the denial, instead of putting 
it in the direct and absolute form. It con- 
sists of an affirmative and a negative part, 
the first setting forth the new affirmative 
matter tending to explain or qualify the de- 
nial, and technically called the “inducement,” 
and the latter constituting the direct denial 
itself, and technically called the ‘absque hoc.” 
Steph. Pl. 169-180; Allen v. Stevens, 29 N. J. 
Law, 513; Chambers v. Hunt, 18 N. J. Law, 
352; ` People v. Pullman’s Car Co., 175 IU. 
125, 51 N. E. 664, 64 L. R. A. 366. 


—Traverse jury. A petit jury; a trial jury; 
a jury impaneled to try an action or prosecu- 
tion, as distinguished from a grand jury. 
State v. James, 96 N. J. Law, 132, 114 A, 553, 
555, 16 A. L. R. 1141. ` 


—Travėrse of indictment or presentment: The 
taking išsue upon and contradicting or deny- 
ing some chief point of it. Jacob. 


—Traverse of office. The proving that an in- 
quisition made of lands or goods by the 
escheator is defective and untruly made: 
Tomlins. It is the challenging, by a sub- 
ject, of an inquest of office, as being defec- 
tive and untruly made. Mozley & Whitley. 


—Traverse upon a traverse. One growing out 
of the same point or subject-matter as is em- 
braced in. a preceding traverse on the other 
side, 


TRAVERSER. In pleading. One who trav- 
erses or denies. A prisoner or party indict- 
ed; so called from his traversing the indict- 
ment. 


TRAVERSING NOTE. This is a pleading in 
chancery, and consists of a denial put in by 
the plaintiff on behalt of the defendant, gen- 
erally denying all the statements in the plain- 
tiffs bill. The effect of it is to put the plain- 
tiff upon proof of the whole contents of his 
bill, and is only resorted to for the purpose 
of saving time, and in a case where the plain- 
tiff can safely dispense with an answer. A 
copy of the note must be served on the de- 
fendant. Brown. 


TREACHER, TRECHETOUR, or TREACH-. 


OUR. A traitor. 


TREAD-MILL, or TREAD-WHEEL, is an in- 
strument of prison discipline, being a wheel 
or cylinder with an horizontal axis, having 
steps attached to it, up which the prisoners 
walk, and thus put the axis in motion. The 
men hold on by. a fixed rail, and, as their 
weight presses down the step upon which they 
tread, they ascend the next step, and thus 
drive the wheel. Enc. Brit. 


TREASON. The offense of attempting by 
overt acts to overthrow the government of the 
state to which the offender owes allegiance; 
or of betraying the state into. the hands of 
a foreign power. Webster. 


(TREASON 


. In England, treason is an offense particularly di- 
rected against the person of the sovereign, and 
consists (1) in compassing or imagining the death 
of the king or queen, or their eldest son and heir; 
(2) in violating: the king’s companion, or the king’s 
eldest daughter unmarried, or the wife of the king’s 
eldest son and heir; (3) in levying war against the 
king in his realm; (4) in adhering to the king’s 
enemies in his realm, giving to them aid and com- 
fort in the realm or elsewhere, and (6) slaying the 
chancellor, treasurer, or the klng’s Justices of the 
one bench or the other, justices in eyre, or justices 
of assize, and all other justices assigned to hear 
and determing, being im their places doing their 
offices, 4 Steph. Comm. 185-198; 4 Bl. Comm. 76- 
84, 


“Treason against the United States shall 
consist only in levying war against them, or 
in adhering to their enemies, giving them aid 
and comfort.” U. S. Const. art. 3, § 3, cl. 1. 
See Young v. U. S., 97 U. S. 62, 24 L. Ed. 
992; U. S. v. Bollman, 1 Cranch, C. C. 373, 
Fed. Cas. No. 14,622; U. S. v. Greathouse, 
4 Sawy. 457, 2 Abb. U. S. 364, Fed. Cas. No. 
15,254; U. 8. v. Hanway, 2 Wall. Jr. 139, 
Fed. Cas. No. 15,299; U. S. v. Hoxie, 1 Paine, 
265, Fed. Cas. No. 15,407; U. S. v. Pryor, 
3 Wash. ©. 0. 234, Fed. Cas. No. 16,096. 


Constructive Treason 


Treason imputed to. a person by law from 
his conduct or course of actions, though his 
deeds taken severally do not amount to actual. 
treason. This doctrine is not known in the 
United States. . 


High Treason 


In English law. Treason against the king 
or -sovereign, as distinguished from petit or 
petty treason, which might formerly be com- 
mitted against a subject. 4 Bl. Comm. 74, 
75; 4 Steph. Comm. 183, 184, note. 


Misprision of Treason 
See Misprision. 


Petit Treason 


In English law. The crime committed by a 
wife in killing her husband, or a. servant his 
lord or master, or an ecclesiastic his lord or 
ordinary. 4 Bl. Comm. 75. 


Treason-felony 


Under the English statute 11 & 12 Vict. e. 
12, passed in 1848, is the offense of compass- 
ing, devising, etc., to depose her majesty from 
the crown; or to levy war in order to in- 
timidate either house of parliament, ete., or 
to stir up foreigners by any printing or writ- 
ing to invade the kingdom. This offense is 
punishable with penal servitude for life, or 
for any term not less than five years, ete, 
under statutes 11 & 12 Vict. c. 12, § 3; 20 & 
21 Vict. c. 3, § 2; 27 & 28 Vict. e 47, § 2. 
By the statute first above mentioned, the gov- 
ernment is enabled to treat as felony many 
offenses which must formerly have been 
treated as high treason. Mozley.& Whitley. 


TREASONABLE 


TREASONABLE. 
of treason. 


Having the nature or guilt 


TREASURE. A treasure is a thing hidden or 
buried in the earth, on which no one can prove 
his property, and which is discovered by 
chance. Civil Code La. art. 3423, par. 2. See 
Treasure-Trove, 


TREASURE-TROVE. Literally, treasure 
found. Money or coin, gold, silver, plate or 
bullion found hidden in the earth or other 
private place, the owner thereof being un- 
known. 1 Bl- Comm. 295. Called in Latin 
“thesaurus inventus;” and in Saxon “fynde- 
ringa?” See Huthmacher v. Harris, 38 Pa. 
499, 80.Am. Dec. 502; Livermore v. White, 74 
Me. 456, 48 Am. Rep. 600; Sovern v. Yoran, 
16. Or. 269, 20 P. 100, 8 Am. St. Rep. 293; 
Vickery v. Hardin, 77 Ind. App. 558, 183 N. 
E. 922, 923. . 


TREASURER. An officer of a public or pri- 
vate corporation, company, or government, 
charged with the receipt, custody, and dis- 
bursement of its moneys or funds. See State 
v. Eames, 39 La. Ann. 986, 3 So. 93; Mutual 
L. Ins. Co. v. Martien, 27 Mont. 4387, 71 P. 
470; Weld v. May, 9 Cush. (Mass.) 189; In 
re Millward-Cliff Cracker Co.’s Estate, 161 
Pa, 167, 28 A. 1072; Jones v, Marrs, 114 Tex. 
62, 263 S. W. 570, 574. 


TREASURER, LORD HIGH. Formerly the 
chief treasurer of England, who had charge 
of the moneys in the exchequer, the chancel- 
lor of the exchequer being under him. He 
appointed all revenue officers and escheaters, 
and leased crown lands. The office is obso- 
lete, and his duties are now performed by 
the lords commissioners of the treasury. 
Stim. Gloss. . ` 


TREASURER OF THE UNITED STATES. 
An officer in the treasury department ap- 
pointed by the president by and with the ad- 
vice and ccnsent of the senate. His principal 
duties are—to receiye and. keep the moneys 
of the United States, and disburse the same 
upon warrants drawn by the secretary of the 
treasury, countersigned by either comptroiier 
and recorded by the register; to take receipts 
for all moneys paid by him; to render his 
account to the first comptroller quarterly, or 
oftener if required, and transmit a copy 
thereof, when settled, to the secretary of the 
treasury ;. to lay before, each house, on the 
third day of every session of congress, fair 
and accurate copies of all accounts by him 
from time to time rendered to and settled 
with the first comptroller, and a true and per- 
fect account of the state of the treasury; to 
submit at all times to the secretary of the 
treasury and the comptroller, or either of 
them, the inspection of the moneys in his 
hands. (31 USCA § 141 et seq.) 


TREASURER’S REMEMBRANCER. In Eng- 
lish. law... He: whose. charge was: to put: the 
lord ‘treasurer. and the rest:of the judges of 


league, 
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the exchequer in remembrance of such things 
as were called on and dealt in for the sov- 
ereign’s behoof. There is still one in Scot- 
land. Wharton. 


TREASURY. A place or building in.which 
stores of wealth are reposited; particularly, 
a place where the public revenues are deposit- 
ed and kept, and where money is disbursed to 
defray the expenses of government. Web- 
ster. 

That department of government which is 
charged with the receipt, custody, and dis- 
bursement (pursuant to appropriations) of the 
public revenues or funds. 


TREASURY BENCH. In the English house 
of cemmons, the first row of seats on the right 
hand of the speaker is so called, because oc- 
cupied by the first lord of the treasury or 
principal minister of the crown. Brown. 


TREASURY CHEST FUND. A fund, in Eng- 
land, originating in the unusual balances of 
certain grants of public money, which is used 
for banking and loan purposes by the com- 
missioners of the treasury. Wharton. 


TREASURY, FIRST LORD OF. A high of- 
fice of state in Great Britain, usually held 
by the Prime Minister. 


TREASURY NOTE. A note or bill issued by 
the treasury department by the authority of 
the United States’ government, and circulat- 
ing as money. See Brown v. State, 120 Ala. 
342, 25 So. 182. 


TREASURY STOCK. Stock belonging to and 
subject to sale by corporation. Maynard v. 
Doe Run Lead Co., 305 Mo. 356, 265 S. W. 
94. The term implies that the stock has al- 
ready been regularly issued and has found its 
way into ownership by the corporation as one 
of its own stockholders. Union ‘Trust Co. of 
New Jersey v. Van Schaick, 156 App. Div. 
768, 141 N. Y. S. 945, 948. 


TREATY. 
In Internationa! Law 


An agreement between two or more inde- 
pendent states. Brande. An agreement, 
or contract between two or more 
nations or sovereigns, formally signed by 
commissioners properly authorized, and sol- 
emnly ratified by the several sovereigns or 
the supreme power of each state. Webster; 
Cherokee Nation v. Georgia, 5 Pet. 60, 8 
L. Ed. 25; Edye v. Robertson, 112 U. S, 
580, 5 S. Ct. 247, 28 L. Ed. 798; Holmes v. 
Jennison, 14 Pet. 571, 10 L. Ed. 579; U. S. 
v. Rauscher, 119 U. S. 407, 7 S. Ct. 234, 30 
L. Ed. 425; Ex parte Ortiz. (C. C.) 100 F. 962; 
Charlton v. Kelly, 33 S. Ct. 945, 954, 29 S. Ct. 
447, 57 L. Ed. 1274, 46 L. R. A. (N. S.) 397. 


Personal treatfes relate exclusively to the per- 
gots of. the contracting soversigns, such as family 
alliances, and treaties. guaranteeing the ‘throne to 
a particular sovereign and: his family. As they re- 
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late to the persons, they expiré of course on -the 
death of the sovereign or the extinction of his fam- 
ily. With the advent of constitutional government 
in Kurope these treaties have Jost their importance. 
Real treaties relate solely to the. subject-matters of 
the convention, independently of the persons of the 
contracting parties, and continue to bind the state, 
although there may be changes in its constitution or 
in the persons of its rulers. Boyd’s Wheat. Int. 
Law § 29. 


In Private Law 


“Treaty” signifies the discussion. of terms 
which immediately precedes the conclusion 
of a contract or other transaction. A war- 
ranty on the sale of goods, to be valid, must 
be made during the “treaty” preceding the 
sale. Chit. Cont. 419; Sweet. 


TREATY OF PEACE. An agreement or con- 
tract made by belligerent powers, in which 
they agree to lay down their arms, and by 
which they stipulate the conditions of peace 
and regulate the manner in which it is to be 
restored and supported. Vattel, b. 4, ¢. 2, § 9. 


TREBELLANIC PORTION. “In consequence 
of this article, the trebellanic portion of the 
civil law—that is to say, the portion of the 
‘property of the testator which the instituted 
heir had a right to detain when he was charg- 
ed with a fidei commissa or fiduciary bequest 
—is no longer a part of our law.” Civ. Code 
La. art. 1520, par. 3. 


TREBLE COSTS. See Costs. 


‘TREBLE DAMAGES. In practice. Damages 
given by statute in certain cases, consisting 
of the single damages found by the jury, ac- 
tually tripled in amount. The usual practice 
has been for the jury to find the single amount 
of the damages, and for the court, on motion, 
to order that amount to be trebled. 2 Tidd, 
Pr. 898, 894. 


TREBUCKET. A tumbrel, 
cucking-stool, See James v. 
R. (Pa.) 227. 


eastigatory, or 
Comm., 12 Serg. 


TREE.. A woody plant, the branches of which 
spring from, and are supported upon, a trunk 
or body. Clay v. Tel. Co., 70 Miss. 411, 11 
So. 658. 


TREET. In old English law. Fine wheat. 


TREMAGIUM, TREMESIUM. In old records. 
The season or time of sowing summer corn, 
being about March, the third month, to which 
the word may allude. Cowell. 


‘Tres faciunt collegium. Three make a corpo- 
ration; three members are requisite to con- 


stitute a corporation. Dig. 50, 16, 8; 1 Bl. 
Comm. 469. 

TRESAEL. L. Fr. A great-great-grand- 
father. Britt. c. 119. Otherwise written 
“tresaiel,” and “tresayle.” 3 Bl. Comm. 186; 
Litt. § 20. ` 


‘TRESPASS 


TRESAYLE: ‘An abolished writ sued on ‘ous- 
ter by abatément, on ‘the death c of the grind- 
father’s grandfather. 


TRESPASS. ‘An ‘unlawful act committed with 
violence, actual or implied, catising Injury to 
the person, property, or relative rights of an- 
other; an injury or misfeasance to the per- 
son, property, or rights.of another, done with 
force and violence, either actual or implied in 
law. See Grunson v. State, 89 Ind. 536, 46 
Am. Rep. 178; Southern Ry. Co. v. Harden, 
101 Ga. 268, 28 S. E. 847; Blood v. Kemp, 4 
Pick, (Mass.) 178; Toledo, ete., R. Co. v. Mce- 
Laughlin, 63 Hl. 391; Agnew v. Jones, 74 
Miss. 347, 23 So. 25; Hill v. Kimball,.76 Tex. 
210, 13 S. W. 59, 7 L. R. A. 618; Brown v. 
Walker, 188 N. ©. 52, 123 S. E. 633, 636; 
Reed v. Guessford, T Boyce (Del.) 228, 105 A. 
428, 429. 

In the strictest sense, an i entry ou anothers 
ground, without. a lawful authority, and do- 
ing some damage, however inconsiderable, to 
his real propercy. 3 Bl. Comm. 209. An en- 
try on land without lawful authority by ei- 
ther a man; his servants, or his cattle. Stark 
v. Sheffield Farms-Slawson-Decker. Co, (Mun: 
Ct.) 166 N. Y. S. 411, 413. 


Trespass, in its most comprehensive sense, signi- 
fies any transgression or offense against the law 
of nature, of society, or of the country. in which we 
live; and this, whether it relates to.a man’s per- 
son or to his-property. In its more limited and or- 
dinary sense, it signifies an injury committed with 
violence, and this violence may be either actual or 
implied; and the law wiil imply’ vfolence though 
none is actually used, when the injury is of a di- 
Tect and immediate ‘kind, and committed on the per- 
son or tangible and corporeal property of the plain- 
tiff, Of actual violence, an assault and battery is 
an instance; of implied, a peaceable but wrongful 
entry upon a person's land. Brown. 


In Practice 


A form of action, at the common law, which 
lies for redress in the shape of money dam- 
ages for any unlawful injury done to the 
plaintiff, in respect either to his person, prop- 
erty, or rights, by the immediate force and 
violence of the defendant. 


In General 


—Continuing trespass. One which is. in its 
nature a permanent invasion of the rights of 
another; as, where a person builds on his 
own land so that a part of. the building over- 
hangs his neighbor’s land. H. H. Hitt Lum- 
ber Co. v. Cullman Property Co., 189 Ala. 13, 
66 So. 720, 721. 


—Joint trespass. A “joint trespass” occurs 
where two or more persons unite in commit- 
ting it, or where some actually commit the 
tort, the others command, encourage or direct 
it. Stephens v. Schadler, 182 Ky. 833, 207 S. 
W. 704. 


—Permanent trespass. One which consists of 
a series of acts, done on successive days, 
which are of the same nature, and are re- 
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newed or continued from day to day, so that, 
in the aggregate, they make up one indivisi- 
ble wrong. 3 Bl. Comm. 212. 


—Trespass de bonis asportatis. (Trespass for 
goods carried away.) In practice. The tech- 
nical name of that species of action of tres- 
pass for injuries to personal property which 
lies where the injury consists in carrying 
away the goods or property. See 3 BL Comm. 
150, 151, 


—Trespass for mesne profits. A form of ac- 
tion supplemental to an action of ejectment, 
brought against the tenant in possession to 
recover the profits which he has wrongfully 
received during the time of his occupation. 3 
Bl. Comm, 205. 


—Trespass on the case. The form of action, 
at common law, adapted to the recovery of 
damages for some injury resulting to a party 
from the wrongful act of another, unaccom- 
panied by direct or immediate force, or which 
is the indirect or secondary consequence of 
defendant’s act. Commonly called, by abbre- 
viation, “Case.” See Munal v. Brown (C. C.) 
70 F. 968; Nolan v. Railroad Co., TO Conn. 
159, 39 A. 115, 43 L. R. A. 305; Christian v. 
Mills, 2 Walk. (Pa.) 181. 


—Trespass quare clausum fregit. “Trespass 
wherefore he broke the close.” The common- 
law action for damages for an unlawful en- 
try or trespass upon the plaintiff’s lana. In 
the Latin form. of the. writ, the defendant 
was called upon to show why he broke the 
plaintiff’s close; 7, e., the real or imaginary 
structure inclosing the land, whence the 
name. It is commonly abbreviated to “tres- 
pass qu. cl. fr.” See Kimball v. Hilton, 92 
Me. 214, 42 A. 394. 


—Trespass to try title. The name of the ac- 
ticn used in several of the states for the re- 
covery of the possession of real property, with 
damages for any trespass committed upon 
the same by the defendant. 


—Trespass vi et armis. Trespass with force 
and arms. The common-law‘action for dam- 
ages for any injury committed by the defend- 
ant with direct and immediate force or vio- 
lence against the plaintiff or his property. 


TRESPASSER. One who has committed 
trespass; one who unlawfully enters or in- 
trudes upon another’s land, or unlawfully 
and forcibly takes another’s personal prop- 
erty. The term is generally used in a limit- 
ed sense to designate one who goes upon the 
premises of another. without invitation, ex- 
„press or implied, and does so out of curiosity, 
or for his own purposes or convenience, and 
not in the performance of any duty to the 
owner. Heller v. New York, N. H. & H. R. 
Co, (C. C. A.) 265 F. 192, 194. 


Joint Trespassers 


Two or more who. unite in committing a 
trespass, Kansas City v. File, 60 Kan. 157, 
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55 P. 877; Bonte v. Postel, 109 Ky. 64, 58 § 
W. 536, 51.L. R. A. 187. 


Trespasser Ab Initio l 


Trespasser from the beginning. A term 
applied to a tort-feasor ‘whose acts relate 
back so as to make a previous act, at the time 
innocent, unlawful; as, if he enter peacea- 
bly, and subsequently commit a breach of the 
peace, his entry is considered a trespass. 
Stim. Gloss. See Wright v. Marvin, 59 Vt. 
487, 9 A. 601. 


TRESTORNARE. In old English law. To 
turn aside; to divert a stream from its 
course. Bract. fols. 115, 234b. To turn or al- 
ter the course of a road. Cowell. 


TRESVIRI. Lat. In Roman law. Officers: 
who had the charge of prisons, and the exe- 
cution of condemned criniinals. Calvin. 


TRET. An allowance made for the water or 
dust that may be mixed with any commodi-- 
ty. It differs from tare, (q. v.) 


TRETHINGA. In old English law. A tri- 
thing; the court of a trithing. 


TREYT. Withdrawn, as a juror. 
also treat. Cowell. 


Written 


TRIA CAPITA, in Roman law, were civitas, 
libertas, and familia; i. e. citizenship, free- 
dom, and family rights. 


TRIAL. The examination before a compe- 
tent tribunal, accérding to the law of the 
land, of the facts or law put in issue in a 
cause, for the purpose of determining such 
issue. Marsch v. Southern New England R. 
Corporation, 235 Mass. 304, 126 N. E. 519, 
520. 

The judicial examination of the issues in 
an action whether they be issues of law or of 
fact. Code of Iowa 1981, § 11428. 

The examination of a cause, civil or erim- 
inal, before a judge who has jurisdiction 
over it, according to the laws of the land. 
See Finn v. Spagnoli, 67 Cal. 330, 7 P. 746; 
In re Chauncey, 32 Hun (N. Y.) 431; Bullard 
v. Kuhl, 54. Wis. 545, 11 N. W. 801; Spencer 
v. Thistle, 13 Neb. 229, 13 N. W. 214; State 
v. Brown, 63 Mo. 444; State v. Clifton, 57 
Kan, 449, 46 P. 715; State v. Bergman, 37 
Minn. 407, 34 N. W. 737; Home L. Ins. Co. 
v. Dunn, 19 Wall. 224, 22 L. Ed. 68; Crane 
v. Reeder, 28 Mich. 5385, 15 Am. Rep. 223; 
Gulf, C. & S. F. Ry. Co. v. Muse, 109 Tex. 352, 
207 S. W. 897, 899, 4 A. L. R. 613; State v. 
Dubray, 121 Kan. 886, 250 P. 316, 319: 
Photo Cines Co. v. American Film Mfg. Co., 
190 Ill. App. 124, 128. 

In its strict definition, the word “trial” in 
eriminal procedure means the proceedings in 
open court after the pleadings are finished 
and the prosecution is otherwise ready, down 
to and including the rendition of the verdict. 
Thomas v. Mills, 117 Ohio St. 114, 157 N. E. 
488, 489, 54 A. L. R. 1220, 
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= Fair Trial- 

A trial coiiducted in substantial conformi- 
ty to law. Sunderland v. Ú. S, (Œ. ©. AL) 19 

F.(2d) 202, 216; Flynn v. State, 10 Oki. Cr, 
41, 183 P. 11383; People v., Ephraim, T Cal. 
App. 29, 245 P. "769, TT 7° 

oo “Mistrial 

See that title, 


New Trial 


' A re-examination of an issue of fact in the 

same court after a trial and decision by a ju- 
ry or court or by referees. Code Civ. Proc. 
Cal. § 656. “A:re-examination of the issue in 
the same court, before another jury, after a 
verdict has been given. Pen. Code Cal. § 
1179. A re-examination in the same court of 
an issue of fact, or some part or portions 
thereof, after the verdict by a jury, report of 
a referee, or a decision by the court.. Rev. 
Code Iowa 1880, § 2837 (Code 1931, § 11549). 
And see Oxford v. State, 80 Okl. 103, 194 P. 
101; Warner v. Goding, 91 Fla. 260, 107 So. 
406, 408. 


New Trial Paper 


In Buiglish practice. A paper containing a 
list. of causes in which rules nisi have been 
obtained: for.a. new trial, or for entering a 
verdict in place of a nonsuit, or for entering 
judgment -non obstante veredicto, or for oth- 
erwise varying or setting aside proceedings 
which have, taken place at nisi prius. These 
are called on for argument in the order in 
which: they“stand in the paper, on days ap- 
pointed by the judges for the purpose, 
Brown. 

l Publio Trial 


A trial held in public, in the presence of 
the public, ‘or in a place accessible and open 
to the attendance of the public at large, or of 
persons who may properly be admitted: 
“The requirement of a public trial is for the 
benefit of the accused; that the public may 
see he is fairly dealt with and not unjustly 
eondemned, and that the presence of inter- 
` ested spectators may keep his triers keenly 
alive to a'sense of their responsibility and to 
the importance of their functions; and the 
requirement is fairly observed if, without 
partiality or favoritism, a reasonable pro- 
portion of the public is suffered to attend, 
notwithstanding ‘that those persons whose 
presence could be of no service to the accus- 
ed, and who would only be drawn thither by 
a prurient curiosity, are excluded altogeth- 
er.” Cooley, Const. Lim. *812. And see Peo- 
ple v. Hall, 51 App. Div. 57, 64 N. Y. 5. 433; 
People v. Swafford, 65 Cal. 223, 3 P. 809; 
Commonwealth v. Trinkle, 279 Pa. 564, 124 
A. 191, 192; People v. Greeson, 230 Mich. 
124, 203 N. W. 141, 149. 


‘Separate Trial 
See Separate. 


` Speedy Trial 
' See that title. 


‘State Trial 

- See State. oo 
' Trial at Bar 

` A species. of trial now seldom resorted to, 

excepting in cases where the matter in dis- 

pute is one of great importance and difficulty. 


. It takes place before all the judgés at the 


bar of the court in which the action is 
brought. Brown.. Sea 2 Tidd, Pr. 747: 
Steph. Pl. 84. 


Trial at Nisi Prius 


In practice, The ordinary kind of, trial 
which takes place at the sittings, assizes, or 
circuit, before a single judge. 2 Tidd, Pr. 
751, 819. 

Trial by Certificate 


A form of trial allowed: in cases where the 
evidence of the person certifying was the 
only proper criterion of the point in dispute. 
Under such circumstances, the issue might 
be determined by the certificate alone, be- 
cause, if sent to a jury, it would be conclu- 
sive upon them, and therefore their interven- 
tion was unnecessary.  Tomlins. 


Trial by Grand Assize 


A peculiar mode of trial allowed in writs 
of right. See Assize; Grand Assize. 


Trial by Inspection or Examination 


A form of trial in. which the judges of the 
court, upon the testimony of their own sens- 
es, decide the point in dispute. 


Trial by: Jury 

A trial in which the issues of fact are to 
be determined by the verdict of a jury of 
twelve men, duly selected, impaneled, and 
sworn. The terms “jury” and “trial by ju- 
ry” were used at the adoption of the consti- 
tution, and always, it is believed, before that 
time, and almost always since, in a single 
sense. A jury for the trial of a cause was 
a body of twelve men, described as upright, 
well-qualified, and lawful men, disinterested 
and impartial, not of kin nor personal de- 
pendents of either of the parties, having 
their homes within the jurisdictional limits 
of the court, drawn and selected by officers 
free from all biag in favor of or against ei- 
ther party, duly impdneled under the direc- 
tion of a competent court, sworn to render a 
true verdict according to the law and the ev- 
idence given them, who, after hearing the 
parties and their evidence, and receiving the 
instructions of the court relative te the law 
involved in the trial, and deliberating, when 
necessary, apart from all extraneous influ- 
ences, must return their unanimous verdict 
upon the issue submitted to them. State v. 
McClear, 11 Nev. 60, And see Gunn v. Un- 
ion R. Co., 23 R. I. 289, 49 A. 999; State v. 
Hamey, 168 Mo. 167, 67 S. W. 620, 57 L. R. 
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A. 846;. Capital Traction Co. v. Hof, 174 U. 
S. 1, 19 S. Ct. 580, 48 L. Ed. 873; Lommen 
v. Minneapolis Gaslight Co., 65 Minn. 196, 68 
N. W. 53, 38 L. R. A. 437, 60 Am. St. Rep. 
450; People v. Dutcher, 88 N. Y. 242; 
Vaughn v. Scade, 30 Mo. 600; Ward v. Far- 
well, 97 Il. 612; Liska v. Chicago Rys. Co., 
318 TIl. 570, 149 N. E. 469, 476; Branham v. 
Commonwealth, 209 Ky. 734, 273 S. W. 489, 
490; Davis v. Central States Fire Ins. Co., 
121 Kan. 69, 245 P. 1062, 1063. 


Trial by Proviso 


A proceeding allowed where the plaintiff 
in an action desists from prosecuting his 
suit, and does not bring it to trial in conven- 
ient time. The defendant, in such case, may 
take out the venire facias to the sheriff, con- 
taining these words, “proviso quod,” ete., i. €., 
provided that. .If plaintiff take out any writ 
to that purpose, the sheriff shall summon but 
one jury on them both. This is called “go- 
ing to trial by proviso.” Jacob, tit. “Pro- 
viso.” . 

Trial by the Record 

A form of trial resorted, to where issue is 
taken upon a plea of nul tiel record, in which 
case the party asserting the existence of a 
record as pleaded is bound to produce it in 
court on a day assigned. If the record is 
forthcoming, the issue is tried by inspection 
and examination of it. If the record is not 
produced, judgment is given for his adversa- 
ry. 3 Bl. Comm. 330. 


Trial by Wager of Battel 

This was a species of trial introduced into 
England, among other Norman customs, by 
William the Conqueror, in which the person 
accused fought with his accuser, under the 
apprehension that Heaven would give the 
victory to him who was in the right. 3 BI. 
Comm. 337-341. 


Trial by Wager of Law 


In old English law. A method of trial, 
where the defendant, coming into court, 
made oath that he did not owe the claim de- 
manded of him, and eleven of his neighbors, 
as compurgators, swore that they believed 
him to speak the truth. 3 Bl. Comm. 343. 
See Wager of Law. 


Trial by Witnesses 


The name “trial per testes” has been used 
for a trial without the intervention of a ju- 
ry, is the only method of trial known to the 
civil law, and is adopted by depositions in 
chancery. The judge is thus left to form, in 
his own breast, his sentence upon the credit 
of the witnesses examined, But it is very 
rarely used at common law. Tomlins. 


Trial De Novo 


A new trial or retrial had in an appellate 
court. in ‘which the whole case is gone into 
as if no trial whatever had been had in the 
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court below. See Karcher v, Green, 8 Houst. 
(Del.) 163, 32 A. 225; Ex parte Morales (Tex. 
Cr. App.) 53 S. W. 108; Shultz v. Lempert, 
55 Tex. 277; Town of Rayville v. Mann, 136 
La. 237, 66 So, 957, 958; Carlson v. Avery 
Co., 196 Ill, App. 262, 272. 


Trial Jury 


The jury participating in the trial of a giv- 
en case; or a jury summoned and impaneled 


‘for the trial of a case, and in this sense a 


petit jury as distinguished from a grand 
jury. 
Trial List 


A list of cases marked down for trial for 
any one term. 


Trial With Assessors 


Admiralty actions involving nautieal ques- 
tions, e. g., actions of collision, are generally 
tried in England before a judge, with Trin- 


ity Masters sitting as assessors. Rosc. Adm. 
179. 
Triatio ibi semper debet fieri, ubi juratores 


meliorem possunt habere notitiam. Trial 
ought always to be had where the jurors can 
have the best information. 7 Coke, 1. 


TRIBAL LANDS. Lands of Indian reserva- 
tion which are not occupied by individual In- 
dians and are the unallotted or common 
lands of the nation., Tuscarora Nation of 
Indians v. Williams, 79 Misc. 445,.141 N. Y. 


S. 207, 208. . 
TRIBUERE. Lat. In the civi law. To 
give; to distribute. 

TRIBUNAL. The seat of a judge; the 
place where he administers justice. The 


whole body of judges who compose a juris- 
diction; a judicial court; the jurisdiction 
which the judges exercise. See Foster v. 
Worcester, 16 Pick. (Mass.) 81. 


In Roman Law 


An elevated seat occupied by the pretor, 
when he judged, or heard causes in form. 
Originally a kind of stage made of wood in ` 
the form of a square, and movable, but aft- 
erwards built of stone in the form of a semi- 
circle. Adams, Rom. Ant. 132, 133. 


TRIBUNAUX DE COMMERCE. In French- 
law. Certain courts composed of a president, 
judges, and substitutes, which take cogni- 
zance of all cases between merchants, and of 
disagreements among partners. Appeals lie 
from them to the courts of justice. Brown. 


TRIBUTARY, x. Any stream flowing direct- 
ly or indirectly into a river. [1895} 1 Q. B. 
237. . 


TRIBUTARY, adj. Paying or yielding trib- 
ute, taxed or assessed by tribute. Amsbary 
v. City of Twin Falls, 34 Idaho, '813, 200 P. 
723,. 724, 
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TRIBUTE. A contribution which. 1s raised 
by a prince or sovereign from his subjects to 
sustain the expenses of the state. 

A sum of money paid by an inferior sover- 
eign or state to a superior potentate, to se- 
cure the friendship or protection of the lat- 
ter. Brande. - 


TRICESIMA. An ancient custom in a bor- 
ough in the county of Hereford, so called be- 
cause thirty burgesses paid 1d. rent for their 
houses to the bishop, who was lord of the 
manor. Wharton. 


TRIDING-MOTE. The court held for a 
triding or trithing. Cowell. 


TRIDUUM. In old English law. The space 
of three days. Fleta, lib. 1, ¢. 31, § 7. 


TRIENNIAL ACT. An act of parliament of 
1641, which provided that if in every third 
year parliament was not Summoned and as- 


sembled before September 3, it should as- - 


semble on the second Monday of the next No- 
vember. 

Also an act of 1694, which provided that a 
parliament be called within three years aft- 
er dissolution, and that the utmost limit of a 
parliament be three years. This was follow- 
ed by the Septennial Act of 1716. 


TRIENS. Lat. 

in Roman Law 

A subdivision of the as, containing four 

uncie; the proportion of four-twelfths or 
one-third. 2 Bl. Comm. 462, note m, <A cop- 
per coin of the value of one-third of the as. 
Brande. 

In Feudal Law 


Dower or third. 2 Bl. Comm. 129. 


TRIGAMUS. In old English law. One who 
has been thrice married; one who, at differ- 
ent times and successively, has had three 
wives; a trigamist. 8 Inst. 88. 


TRIGILD. In Saxon law. A triple gild, 
geld, or payment; three times the value of 
a thing, paid as a composition or satisfaction. 
Spelman, 
TRINEPOS (Lat.). 
In Roman Law 
Great-grandson of a grandchild, 


TRINEPTIS (Lat.). 
a grandchild. 


Great-granddaughter of 


TRINITY HOUSE. In English law. A so 
ciety at Deptford Strond, incorporated by 
Hen. VIII. in 1515, for the promotion of 
commerce and navigation by licensing and 
regulating pilots, and ordering and erecting 
beacons, light-houses, buoys, ete. Wharton. 


TRINITY MASTERS are elder brethren of 
the Trinity House. If a question arising in 
an admiralty action depends upon technical 
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skill and experience in navigation, the judge 
or court is usually assisted at the hearing by 
two Trinity Masters, who sit as assessors, 
and advise the court on questions of a nauti- 
eal character. Williams & B. Adm. Jur. 271; 
Sweet. 


TRINITY SITTINGS. Sittings of the Eng- 
lish court of appeal and of the high court of 
justice in London and Middlesex, commenc- 
ing on the Tuesday after Whitsun week, and 
terminating on the 8th of August. 


TRINITY TERM. One of the four terms of 
the English courts of common law, beginning 
on the 22d day of May, and ending on the- 
12th of June. 3 Steph. Comm. 562. 


TRINIUMGELDUM. In old European law. 
An extraordinary kind of composition for an 
offense, consisting of three times nine, or 
twenty-seven times the single geld or pay- 
ment. Spelman. 


TRINKETS. Smal) articles of personal 
adornment or use when the object is essen- 
tially ornamental. 28 L. J. C. P. 626. 


TRINODA NECESSITAS. Lat. In Saxon 
law. <A threefold necessity or burden. A 
term used to denote the three things from 
contributing to the performance of which no 
lands were exempted, viz., pontis reparatio, 
(the repair of bridges,) arcis constructio, (the 
building of castles,) et expeditio contra kos- 
tem, (military service against an enemy.) 1 
Bl. Comm. 263, 357. 


TRIORS. In practice. Persons who are ap- 
pointed to try challenges to jurors, i. e, to 
hear and determine whether a juror chal- 
lenged for favor is or is not qualified to serve. 

The lords chosen to try a peer, when in- 
dicted for felony, in the court of the lord 
high steward, are also called “triors,” Moz- 
ley & Whitley. 


TRIP. In mining, a number of cars attached 
together and drawn by a mule. Maize v. Big 
Creek Coal Co. (Mo. App.) 203 S. W. 633, 684. 


TRIPARTITE. In conveyancing. Of three 
parts; a term applied to an indenture to 
which there are three several parties, (of 
the first, second, and third parts,) and which 
is executed in triplicate. 


TRIPLE ALLIANCE. A treaty between Ger- 
many, Austria-Hungary and Italy, formed at 
the close of the Franco-Prussian War (1870— 
71). 


TRIPLE ENTENTE. A treaty between Rus- 
sia, France and Great Britain, formed early 
in the 20th century. 


TRIPLICACION. L, Fr. In old pleading. 
A rejoinder in pleading; the defendant’s an- 
swer to the plaintiff's replication, Britt. e. 
TT. 


TRIPLICATIO 


TRIPLICATIO. Lat. In the civil law. The 
reply of the plaintiff to the rejoinder of the 
defendant. It corresponds to the surrejoin- 
der of common law. Inst. 4, 14; Bract. 1. 
5, t. 5, c. 1. 


TRISTRIS. In old forest law. A freedom 
from the duty of attending the lord of a for- 
est when engaged in the chase. Spelman. 


TRITAVIA. Lat. Inthecivillaw. A great- 


grandmother’s great-grandmother; the fe- 
male ascendant in the sixth degree. 
TRITAVUS. Lat. In the civil law. A 


great-grandfather’s great-grandfather; the 


male ascendant in the sixth degree. 


TRITHING. In Saxon law. One of the ter- 
ritorial divisions of England, being the third 
part of a county, aud comprising three or 
more hundreds, Within the trithing there 
was a court held (called “trithing-mote’’) 


which resembled the court-leet, but was in- - 


ferior to the county court. 


TRITHING-MOTE. 
trithing or riding. 


The court held for a 


TRITHING-REEVE. ‘The officer who super- 
intended a trithing or riding. 


TRIUMVIR. Lat. In old English law. A 
trithing man or constable of three hundred. 
Cowell. 


TRIUMVIRI CAPITALES. Lat. In Roman 
law. Officers who had charge of the prison, 
through whose intervention punishments were 
inflicted. They had eight lictors to execute 
their orders. Vicat, Voe. Jur. 


TRIVERBIAL DAYS. In the civil law. Ju- 
ridical days; days allowed to the pretor for 
deciding causes; days on which the prætor 
might speak the three characteristic words 

of his office, viz., do, dico, addico. Calvin. 
Otherwise called “dies fasti.” 3 Bl. Comm. 
424, and note u, 


TRIVIAL. Trifling; inconsiderable; of 
small worth or importance. In equity, a de- 
murrer will lie to a bill on the ground of the 
triviality of the matter in dispute, as being 


below the dignity of the court. 4 Bouvy. Inst, 
no. 4287, 
TRONAGE. In English law: A customary 


duty or toll for weighing wool; so called be- 
cause it’ was weighed by a common trona, or 
peam, Fleta, lib. 2, c. 12. 


TRONATOR. A weigher of wool. 


TROOPS. “Troops,” as used. in the railroad 
land grant acts, requiring the railroads to 
transport free from toll or other charge troops 


of the United States, and in the land grant | 


equalization’ agreements,- whereby’ the rail 


roads were to transport’ such: troopè at half. 


rates, means soldiers collectively, :a: body of 
soldiers, and does not include discharged sol 


Cowell. ` 
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diers or military privoners, rejected appli- 
cants for enlistment returning home from re- 
cruiting depots, accepted applicants for en- 
listment going to recruiting depots, retired 
soldiers or soldiers on furloughs, traveling 
as individuals and not as a body. United 
States v. Union Pac. R. Co., 249 U. S. 354, 
39 S. Ct. 294, 295, 63 L. Ed. 643. 


TROPHY MONEY. Money formerly collect- 
ed and raised in London, and the several 
counties of England, towards providing har- 
ness and maintenance for the militia, etc. 


TROVER. In common-law practice, the ac- 
tion of trover (or trover and conversion) is 
a species of action on the case, and original- 
ly lay for the recovery of damages against 
a person who had found another’s goods and 
wrongfully couverted them to his own use. 
Subsequently the allegation of the loss of 
the goods by the plaintiff and the finding of 
them by the defendant was merely fictitious, 
and the action became the remedy for any 
wrongful interference with or detention of 
the goods of another. 3 Steph. Comm. 425, 
Sweet. See Burnham v.. Pidcock, 33 Misc. 
65, 66 N. Y. S. 806; Larson v. Dawson, 24 R. 
I, 317,.53 A. 98, 96 Am. St. Rep. 716; War- 
ing v. Pennsylvania R..Co., 76 Pa. 496; Me 
tropolis Mfg. Co. v. Lynch, 68 Conn. 459, 36 
A. 882; Spellman vy. Richmond & D. R. Co., 35 
S. C. 475, 14 S. E. 947, 28 Am. St. Rep. 858. 

In form it is a fiction; in substance, a rem- 
edy to recover the value of personal chattels 
wrongfully converted by another to his own 
use. 1 Burr. 81; Athens & Pomeroy Coal & 
Land Co. v. Tracy, 22 Ohio App. 21, 153 N. B. 
240, 243; Siverson y, Clanton, 88 Or. 261, 170 
P. 933, 935. See Conversion, 


TROY WEIGHT. A weight of twelve ounces 
to the pound, having its name from Troyes, 
a city in Aube, France. 


TRUCE. In international law. A suspen- 
sion or temporary cessation of hostilities by 
agreement between belligerent powers; an 
armistice, ` Wheat, Int. Law, 442. 


TRUCE OF GOD. In medieval law. A truce 
or suspension of arms promulgated by the 
church, putting a stop to private hostilities 
at certain periods or during certain sacred 
seasons. 


TRUCK.ACTS. Acts in England, 1 & 2 Wm 


. IV, amended in 1887 and 1896, which provide 


that workmen shall not have unreasonable 
deductions made from: their wages (as. for 
fines, damaged goods, materials, :or. tools), 
nor have their wages ‘paid otherwise! than in 
current ‘coin, nor be. obliged to spend them 
in any particular place or. manner. SEs! 

TRUE. ‘Conformable to fact; “correct; ex- 
act ; ‘actuals genuine; honest.: See ‘First State 


Bank of Teague v. Hadden (Tex. ‘Oty. App.) 


153°'8;.-W. +1168, 1170. : 
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- “In one sense, that. only is true which is 
conformable to the actual state of things. 
In that sense, a statement is untrue which 
does not express things exactly as they are. 
But in another and broader sense, the word 
‘true’ is often used as a synonym of ‘honest,’ 
‘sincere,’ ‘not fraudulent.” Moulor vy. Amer- 
ican L. Ins. Co., 111 U. S. 345, 4 S. Ct. 466, 28 
L. Ed. 447, 


TRUE BILL. In criminal practice, The in- 
dorsement made by a grand jury upon a bill 
of indictment, when they find it sustained by 
the evidence laid before them, and are satis- 
fied of the truth of the accusation. 4 BI. 
Comm. 306. 


TRUE COPY. A true copy, does not mean 
an absolutely exact copy but means that the 
copy shall be so true that anybody can under- 
stand it. It may contain an error or omis- 
sion. 51 L. J. Ch. 905. 


TRUE, PUBLIC, AND NOTORIOUS. ‘These 
three qualities used to be formally predicated 
in the libel in the ecclesiastical courts, of the 
charges which it contained, at the end of each 
article severally. Wharton. 


TRUE VERDICT. A true “verdict” is the 
truthful saying of 12 impartial, fair-minded 
men, who arrive at a conclusion because it is 
their duty under the evidence to do so, and 
not because they are coerced, either wittingly 
or unwittingly, by a trial judge. Meadows 
v. State, 182 Ala. 51, 62 So. 737, 738, Ann. Cas. 
1915D, 663. 


TRUST. 


f. In General 


A right of property, real or personal, held 
by one party for the benefit of another. 
See Goodwin v. McMinn, 193 Pa. 646, 44 
A. 1094, 74 Am. St. Rep. 703; Beers v. Lyon, 
21 Conn. 613; Seymour v. Freer, 8 Wall 202, 
19 L. Ed. 306; Keplinger v. Keplinger, 185 
Ind. 81, 113 N. E. 292, 293; Boyce v. Mosely, 
102 8. C. 361, 86 S. E. 771, 773. 

An obligation arising out of a confidence 
reposed in the trustee or representative, who 
has the legal title to property conveyed to 
him, that he will faithfully apply the prop- 
erty according to the confidence reposed, or, 
in other words, according to the wishes of 
the grantor of the trust. 4 Kent, Comm. 304; 
Willis, Trustees, 2; Beers v. Lyon, 21 Conn. 
613; Thornburg v. Buck, 18 Ind. App. 446, 
41 N. E. 8&5; Marble v.. Marbles Estate, 304 
Iu. 229, 136 N. E. 589, 593. An equitable 
obligation, either express or implied, resting 
upon a person by reason of a confidence re- 
posed in him, to apply or deal with property 
for the benefit of some other person, or for 
the benefit of himself and another or others, 
according to such confidence. McCreary v. 
Gewinner, 103 Ga. 528, 29 S. E. 960; Chris- 
topher y. Davis (Tex. Civ. App.) 284 S. W. 253, 
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257: Templeton y.. Bockler, 73 Or. 494, 144 
P. 405, 409. 

A holding of property subject to a duty of 
employing it or applying its proceeds accord- 
ing to directions given by the person from 
whom it was derived. Munroe v. Crouse, 59 
Hun, 248, 12 N. Y. S. 815. 

“Trust” is further defined in a broad com- 
prehensive sense as a relation between two 
persons, by virtue of which one of them holäs 
property for the benefit of the other, In re 
Vosburgh’s Estate, 279 Pa. 829, 123 A. 813, 
815; Shelton v. Harrison, 182 Mo. App. 404, 
167 5S. W. 634, 636; and as a confidence re- 


: posed in one person, by and for the benefit of ` 


another, with respect to property held by the 
former, for the latter’s benefit; Teal v. Pleas- 
ant Grove Local Union No. 204, Farmers’ 
Educational & Co-operative Union of Amer- 
ica, 200 Ala. 23, 75 So. 335, 337; Moore v. 
Shifflett, 187 Ky. 7, 216 S. W. 614, 616; State 
v. Exchange Bank of Ogallala, 114 Neb. 664, 
209 N. W. 249, 252. 


—Accessory trust. In Scotch law, equivalent 
to “active” or “special” trust. See infra. 


—Active trust. One which imposes upon the 
trustee the duty of taking active measures 
in the execution of the trust, as, where prop- 
erty is conveyed to trustees with directions 
to sell and distribute the proceeds among 
ereditors of the grantor; distinguished from 
a “passive” or “dry” trust. In re Buch’s Es- 
tate, 278 Pa. 185, 122 A. 239, 240; Welch v. 
Northern Bank & Trust Co., 100 Wash. 349, 
170 P. 1029, 1032. 


—Cestui que trust. The person for whose 
benefit a trust is created or who is to enjoy 
the income or the avails of it. 


—Charitable trusts. Trusts designed for the 
benefit of a class or the public generally. 
They are essentially different from private 
trusts in that the beneficiaries are uncertain. 
Bauer v. Myers (C. ©. A.) 244 F. 902, 911. 


—Complete voluntary trust. One completely 
created, the subject-matter being designated, 
the trustee and beneficiary being named, and 
the limitations and trusts being fully and 
perfectly declared. In re Leigh’s Estate, 186 
Iowa, 931, 173 N. W. 143, 146. 


—Constructive trust. A trust raised by con- 
struction of law, or arising by operation of 
law, as distinguished from an express trust. 
Wherever the circumstances of a transaction 
are such that the person who takes the legal 
estate in property cannot also enjoy the bene- 
ficial interest without necessarily violating 
some established principle of equity, the court 
will immediately raise a constructive trust, 
and fasten it upon the conscience of the legal 
owner, so as to convert him into a trustee 
for the parties who in equity are entitled to 
the beneficial enjoyment. Hill, Trustees, 116; 
1 Spence, Hg. Jur. 511. Nester y. Gross, 66 
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Minn. 371, 69 N. W. 39; Jewelry Co. v. Vol- 
fer, 106 Ala. 205, 17 So. 525, 28 L. R. A. 707, 
54 Am. St. Rep. 31; Westphal v. Williams 
(Ind. App.) 107 N. E. 91, 94; Porter v. Shaffer, 
147 Va. 921, 183 S. E. 614, 616; Misamore v. 
Berglin, 197 Ala, 111, 72 So, 347, 349, L. R. 
A. 1916F, 1024. 


—Contingent trust. An express trust may de- 
pend for its operation upon a future event, 
and is then a “contingent” trust. Civ. Code 
Ga. 1910, § 3734. 


—Direct trust. A direct trust is an express 
trust, as distinguished from a constructive 
‘or implied trust. Currence v. Ward, 43 W. 
Va. 3867,27 8. E. 329. 


—Directory trust. One which is not complete- 
ly and finally settled by the instrument cre- 
ating it, but only defined in its general pur- 
pose and to be earried into detail according 
to later specific directions. 


—Dry trust. One which merely vests the le- 
gal title in the trustee, and does not require 
the perfcrmance of any active duty on his 
part to earry out the trust. In re Shaw’s Es- 
tate, 198 Cal. 352, 246 P. 48, 52; Blackburn 
v. Blackburn, 167 Ky. 113, 180 S. W. 48, 49. 


—Educational trusts. Trusts for the founding, 
endowing, and supporting schools for the ad- 
vancement of all useful branches of learning, 
which are not strictly private. Richards v. 
-Wilson, 185 Ind. 335, 112 N. E. 780, 794. 


—Executed trust. A trust of which the 
scheme has in the outset been completely 
declared. Adams, Eq. 151. A trust in which 
the estates and interest in the subject-matter 
of the trust are completely limited and de- 
fined by the instrument creating the trust, 
and require no further instruments to com- 
plete them. Bisp. Eq. 20; Pillot v. Landon, 
46 N. J. Eq. 310, 19 A. 25; Dennison v. Goehr- 
ing, 7 Pa. 177, 47 Am. Dee. 505; In re Fair’s 
Estate, 182 Cal. 528, 60 P. 442, 84 Am. St. 
Rep. 70; Cushing v. Blake, 29 N. J. Eq. 403; 
Egerton v. Brownlow, 4 H. L. Cas. 210; Matt- 
sen v. U. S. Ensilage Harvester Co., 171 Minn. 
287, 213 N. W. 893, 895. As all trusts are 
executory in this sense, that the trustee is 
pound to dispose of the estate according to 
the tenure of this trust, whether active or 
passive, it would be more accurate and pre- 
cise to substitute the terms, “perfect” and. 
“imperfect” for “executed” and ‘“executory” 
trusts. 1 Hayes, Conv. 85. 


—Executory trust. One which requires the 
execution of some further instrument, or the 
doing of some further act, on the part of the 
ereator of-the trust or.of the trustee, towards 
its complete creation or full effect. Martling 
v. Martling, 55 N. J. Eq. 771, 39 A. 203; Car- 
Tadine v. Carradine, 33 Miss. 729; Cornwell 
v. Wulff, 148 Mo. 542, 50 S. W. 489, 45 L. R. 
A. 63; In re: Fair's Estate, 182 Cal 523,-60 
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P. 442, 84 Am. St. Rep. 70; Pillot v. Landon, 
46 N. J. Eq. 310, 19 A. 25, 


—Express trust. A trust created or declared 
in express terms, and usually in writing, as 
distinguished from one inferred by the law 
from the conduct or dealings of the parties. 
State v. Campbell, 59 Kan. 246, 52 P. 454; 
Kaphan v. Toney (Tenn. Ch.) 58 S. W. 913; 
McMonagle v. McGlinn (C. C.) 85 F. 91; Rans- 
del v. Moore, 153 Ind. 393, 53 N. E. 767, 53 
L. R. A. 753; Sanford v. Van Pelt, 314 Mo. 
175, 282 8 W. 1022, 1080; Holsapple v. 
Schrontz, 65 Ind. App. 390, 117 N. E. 547, 
549. Express trusts are those which are 
created in express terms in the deed, writing, 
or will, while implied trusts are those which, 
without being expressed, are deducible from 
the nature of the transaction, as matters of 
intent, or which are superinduced upon the 
transactions by operation of law, as matters 
of equity, independently of the particular in- 
tention of the parties. Brown v. Cherry, 56 
Barb. (N. Y.) 685. 


—Imperfect trust. An‘executory trust, (which 
See ;) and see Executed Trust. 


—Imolied trust. A trust raised or created by 
implication of law; a trust implied or pre 
sumed from circumstances. Wilson v. 
Welles, 79 Minn. 53, 81 N. W. 549; In re Mor- 
gan, 34 Hun (N. Y.) 220; Kaphan v. Toney 
(Tenn. Ch.) 58 S. W. 913; Cone v. Dunham, 
59 Conn. 145, 20 A. 311, 8 L. R. A. 647; Rus- 
Sell v. Peyton, 4 IlL App. 478; Holsapple v. 
Schrontz, 65 Ind. App. 390, 117 N. E. 547, 549; 
Springer v. Springer, 144 Md. 465, 125 A. 162, 
166. . 


—Involuntary trust. “Involuntary” or “con- 
structive” trusts embrace all those instances 
in which a trust is raised by the doctrines of 
equity, for the purpose of working out jus- 
tice in the most efficient mauner, when there 
is no intention of the parties to create a trust 
relation, This class of trusts may usually 
be referred to fraud, either actual or con- 
structive, aS an essential element. Bank v. 
Kimball Milling Co., 1 S. D. 388, 47 N. W. 
402, 36 Am. St. Rep. 7389. 


—Massachusetts or Business Trusts. See 


“Trust Estates as Business Companies.” 


—Ministerial trusts. (Also called “instrumen- 
tal trusts.”) Those which demand no fur- 
ther exercise of reason or understanding than 
every intelligent agent must necessarily em- 
ploy; as to convey an estate. They are a 
species of special trusts, distinguished from 
discretionary trusts, which necessarily re- 
quire much exercise of the understanding. 2 
Bouv. Inst. no. 1896. 


-—Naked trust. A dry or passive trust; one 
which requires no action on the part of the 
trustee, beyond turning over money or prop- 
erty to the cestui que trust.. Cerri y. Akron- 


People’s ‘Telephone Co, (D. C.). 219 F. 285, 292. 
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—Passive trust. A trust as to which the trus- 
tee has no active duty to perform. Goodrich 
v. Milwaukee, 24 Wis. 429; Perkins v. Brink- 
ley, 183 N. C. 154, 45 S. E. 542; Holmes vy. 
Walter, 118 Wis. 409, 95 N. W. 380, 62 L. R. 
A. 986; Dixon v. Dixon, 123 Me. 470, 124 A. 
198, 199. 


—Precatory trust. Where words employed în 
a will or other instrument do not amount to 
a positive command or to a distinct testa- 
mentary disposition, but are terms of en- 
treaty, request, recommendation, or expecta- 
tion, they are termed “precatory words,” 
and from such words the law will raise a 
trust, called a “precatory trust,” to carry out 
the wishes of the testator or grantor. See 
Bohon v. Barrett, 7 Ky. 378; Hunt v. Hunt, 
18 Wash. 14, 50 P. 578; Aldrich v. Aldrich, 
172 Mass. 101, 51 N. E. 449. 


—Private trust. One established or created 
for the benefit of a certain designated indi- 
vidual or individuals, or a known person or 
class of persons, clearly identified or capable 
of identification by the terms of the instru- 
ment creating the trust, as distinguished from 
trusts for public institutions or charitable 
uses. See Pennoyer v. Wadhams, 20 Or. 274, 
25 P. 720,11 L. R. A. 210; Doyle v. Whalen, 
87 Me. 414, 32 A. 1022, 31 L. R. A. 118; Brooks 
v. Belfast, 90 Me. 318, 38 A. 222; Bauer v. 
Myers (C. C. A.) 244 F. 902, 911. 


—Proprietary trust. 
dry, or passive trust. 


In Scotch law, a naked, 
See supra. 


—Public trust. One constituted for the bene- 
fit either of the public at large or of some con- 
siderable portion of it answering a particular 
description; public trusts and charitable 
trusts may be considered in general as syn- 
. onymous expressions, Lewin, Trusts, 20; 
Bauer v. Myers (C. ©. A.) 244 F. 902, 911. 


—Resulting trust. One that arises by impli- 
cation of law, or by the operation and con- 
struction of equity, and which is established 
as consonant to the presumed intention of the 
parties as gathered from the nature of the 
transaction. <A “resulting trust,” arises 
where the legal estate in property is disposed 
of, conveyed, or transferred, but the intent 
appears or is inferred from the terms of the 
disposition, or from the accompanying facts 
and circumstances, that the beneficial inter- 
est is not to go or be enjoyed with the legal 

_ title. Lafkowitz v. Jackson (C. ©. A.) 13 F. 
(2d) 370, 372. See Sanders v. Steele, 124 Ala. 
415, 26 So. 882; Dorman v. Dorman, 187 Il. 
154, 58 N. E. 235, 79 Am. St. Rep. 210; Aborn 
v. Searles, 18 R. I. 357, 27 A. 796; Fulton v. 
Jansen, 99 Cal. 587, 34 P. 331; Western Un- 
ion Tel. Co. v. Shepard, 169 N. Y. 170, 62 N. 
E. 154, 58 L. R. A. 115; Farwell v. Wilcox, 
73 Okl. 230, 175 P. 986, 988, 4 A. L. R. 156; 
(Civ. Code, § 853). Cummings v. Cummings, 
55 Cal. App, 433, 203 P. 452, 455. 
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—Secret trusts, Where a testator gives prop- 
erty to a person, on a verbal promise by the 
legatee or devisee that he will hold it in trust 
for another person, this is called a “secret 
trust.” Sweet. ‘ 


—Shifting trust. An express trust which is 
so settled that it may operate in favor of 
beneficiaries additional to, or substituted for, 
those first named, upon specified contingen- 
cies. Civ. Code Ga. 1910, § 3734. 


—Simple trust. A simple trust corresponds 
with the ancient use, and arises where prop- 
erty is simply vested in one person for the 
use of another, and the nature of the trust, 
not being qualified by the settlor, is left to 
the construction of law. Perkins y. Brinkley, 
133 N. ©. 154, 45 S. E. 541; Cone v. Dunham, 
59 Conn. 145, 20 A. 311, 8 L. R. A. 647; Dod- 
son v. Ball, 60 Pa. 500, 100 Am. Dec. 586. 


—Special trust. One in which a trustee is in- 
terposed for the execution of some purpose 
particularly pointed out, and is not, as in 
case of a simple trust, a mere passive de- 
positary of the estate, but is required to ex- 
ert himself actively in the execution of the 
settlor’s intention; as, where a conveyance 
is made to trustees upon trust to reconvey, 
or to sell for the payment of debts. Lew. Tr. 
3, 16. f 

Special trusts have been divided into (1) 
ministerial (or instrumental) and (2) discre- 
tionary. The former, such as demand no fur- 
ther exercise of reason or understanding than 
every intelligent agent must necessarily em- 
ploy; the latter, such as cannot be duly ad- 
ministered without the application of a cer- 
tain degree of prudence and judgment. 2 
Bouv. Inst. no. 1896; Perkins v. Brinkley, 133 
N. C. 154, 45 S. E. 541; Flagg v. Ely, 1 Edm. 
Sel. Cas. (N. Y.) 209; Freer v. Lake, 115 Ill. 
662, 4 N. E. 512; Dodson v. Ball, 60 Pa. 496, 
100 Am. Dec. 586. 


Spendthrift trust. See Spendthrift. 
—Transgressive trust. A name sometimes ap- 
plied to a trust which transgresses or violates 
the rule against perpetuities. See Pulitzer v, 
Livingston, 89 Me. 359, 36 A. 685. ” 


—Trust allotments. Allotments to Indians, in 
which a certificate or trust patent is issued 
declaring that the United States will hold- 
the land for a designated period in trust for 
the allottee. U. S. v. Bowling, 256 U. S. 484, 
41 S. Ct. 561, 562, 65 L. Ed. 1054. 


—Trust company. A corporation formed for 
the purpose of taking, accepting, and execut- 
ing all such trusts as may be lawfully com- 
mitted to it, and acting as testamentary trus- 
tee, trustee under deeds of settlement or for 
married women, executor, guardian, etc. To 
these functions are sometimes (but not neces- 
sarily) added the business of acting as fiscal 
agent for corporations, attending to the reg- 
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istration and transfer of their stock and 
bonds, serving as trustee for their bond or 
mortgage creditors, and transacting a gen- 
eral banking and loan business. See Venner 
v. Farmers’ L. & T. Co., 54 App. Div. 271, 66 
N. Y. Supp. 773; Jenkins v. Neff, 163 N. Y. 
820, 57 N. E. 408; Mercantile Nat. Bank v. 
New York, 121 U. S. 188, 7 S. Ct. 826, 30 L. 
Ed. 895. 


—Trust-deed. (1) A species of mortgage giv- 
en to a trustee for the purpose of securing a 
numerous class of creditors, as the bondhold- 
ers of a railroad corporation, with power to 
foreclose and sell on failure of the payment 
of their bonds, notes, or other claims, (2) In 
some of the states, and in the. District of 
Columbia, a trust-deed or deed of trust is 
a security resembling a mortgage, being a 
conveyance of lands to trustees to secure the 
payment of a debt, with a power of sale up- 
on default, and upon a trust to apply the 
net proceeds to paying the debt and to turn 
over the surplus to the grantor. Dean v. 
Smith, 53 N. D. 123, 204 N. W. 987, 994; 
Guaranty Title & Trust Co. v. Thompson, 93 
Fia. 983, 113 So. 117, 120. 


—Trust estate. This term may mean either 
the estate of the trustee,—that is, the legal 
title, —or the estate of the beneficiary, or the 
corpus of the property which is the subject of 
the trust. See Cocper v. Cooper, 5 N, J. Eq. 
9; Farmers’ L. & T. Co. v. Carroll, 5 Barb. 
(N. Y.) 643. 


—Trust ex maleficio. A species of construc- 
tive trust arising out of some fraud, miscon- 
duct, or breach of faith on the part of the 
person to be charged as trustee, which ren- 
ders it an equitable necessity that a trust 
should be implied. See Rogers v. Richards, 
67 Kan. 706, 74 Pac. 255; Kent v. Dean, 128 
Ala. €00, 30 South. 343; Barry v. Hill, 166 Pa. 
344, 31 Atl. 126; Lefkowitz v. Silver, 182 N. 
©. 359, 109 S. E. 56, 60, 23 A. L. R. 1491; 

Yarborough v. Tolbert (Tex. Civ. App.) 282 
S. W. 802, 304. 


—Trust fund. A fund held by a trustee for 
the speaific purposes of the trust; in a more 
general sense, a fund which, legally or eq- 
uitably, is subject to be devoted to a par- 
ticular purpose and cannot or should not be 
diverted therefrom. In this sense it is often 
said that the assets of a corporation are a 
“trust fund” for the payment of its debts. 
See Henderson v. Indiana Trust Co., 143 Ind. 
561, 40 N. E. 516; In re Beard’s Estate, 7 
Wyo. 104, 50. Pac. 226, 38 L. R. A. 860, 75 Am. 
St. Rep, 882; Spencer v. Smith (C. C. A.) 201 
F. 647, 652; Terhune v. Weise, 132 Wash. 208, 
231 P. 954, 955, 88 A. L. R. 94. 


—Trust in invitum. A constructive trust im- 
posed by equity, contrary to the trustee’s in- 
tention and will, upon property in his hands. 
Sanford v Hamner, 115 Ala. 406, 22 South. 
117, 
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—Trust receipt. A well-known instrument of 
commerce whereby the banker advancing 
money on an importation takes title directly 
to himself and as owner delivers the goods 
to the dealer in whose bebalf he is acting 
secondarily and to whom the title is ulti- 
mately to go when the primary right of the 
banker has been satisfied. People’s Nat. 
Bank v. Mulholland, 228 Mass, 152, 117 N. E. 
46, 47. 


—Veluntary trust. An obligation arising out 
of a personal confidence reposed in, and vol- 
untarily accepted by, one for the benefit of an- 
other, as distinguished from an “involun- 
tary” trust, which is created by operation of 
law. Civ. Code Cal. §§ 2216, 2217. Accord- 
ing to another use of the term, “voluntary” 
trusts are such as are made in favor of a vol- 
unteer, that is, a person who gives nothing in 
exchange for the trust, but receives it as a 
pure gift; and in this use the term is dis- 
tinguished from “trusts for value,” the lat- 
ter being such as are in favor of purchasers, 
mortgagees, ete. A “voluntary trust” is an 
equitable gift, and in order to be enforceable 
by the beneficiaries must be complete. ` Cam- 
eron Y. Cameron, 96 Okl. 98, 220 P. 889, 890; 
Logan v. Ryan, 68 Cal. App. 448, 229 P. 
993, 995. The difference between a “gift inter 
vivos” and a “voluntary trust” is that, in a 
gift, the thing itself with title passes to the 
donee, while, in a voluntary trust, the actual 
title passes to a cestui que trust while the 
legal title is retained by the settlor, to be 
held by him for the purposes of the trust or 
is by the settlor transferred to another to 
hold for the purposes of the trust. Allen v. 
Hendrick, 104 Or. 202, 206 P. 733, 740. 


2. In Constitutional and Statutory Law 

An association or organization of persons 
or corporations having the intention and pow- 
er, or the tendency, to create a monopoly, 
control production; interfere with the free 
course of trade or transportation, or to fix 
and regulate the supply and the price of com- 
modities. 


In the history. of economic development, the 
“trust” was originally a device by which several 
corporations engaged in the same general line of 
business might combine for their mutual advantage, 
in the direction of eliminating destructive compe- 
tition, controlling the output of their commodity, 
and regulating and maintaining its price, but at 
the same time preserving their separate individual 
existence, and without any consolidation or merger. 
This device was the erection of a central committee 
or board, composed, perhaps, of the presidents or 
general managers of the different corporations, and 
the transfer to them of a majority of the stock in 
each of the corporations, to be held “in trust” for 
the séveral stockholders so assigning their hold- 
ings. These ‘stockholders received in return “trust 
certificates” showing that they were entitled to re- 
ceive the dividends on their assigned stock, though 
the voting power of it had passed to the trustees. 
This last feature enabled the trustees or committee 
to elect all the directors. of all the corporations, 
and through them the officers, and thereby to ex- 
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ercise an absolutely controlling influence over the 
policy and operations of each constituent company, 
to the ends and with the purposes above mentioned. 


Though the “trust,” in this sense, is now seldom if, 


ever resorted to as a form of corporate organiza- 
tion, having given place to the “holding corpora- 
tion” and other devices, the word has become cur- 
rent in statute laws as well as popular speech, to 
designate almost any form of combination of a 
monopolistic character or tendency. See Black, 
Const, Law (3d Ed.) p. 428; Northern Securities Co. 
v. U. &, 193 U. S. 197, 24 Sup, Ct. 436, 48 L, Ed. 


679; MaeGinniss v. Mining Co., 29 Mont. 428, 75 P. 
89; State v. Continental Tobacco Co., 177 Mo. 1, 7% 
S. W. 737; Queen Ins. Co. v. State, 86 Tex. 250, 24 


S. W. 397, 22 L. R. A. 483; State v. Insurance Co., 
152 Mo. 1, 52 S. W. 595, 45 L. R. A. 333; Georgia Fruit 
Exchange v, Turnipseed, 9 Ala. App. 123, 62 So. 542, 
546; Mallinckrodt Chemical Works v. State of Mis- 
souri, 35 S. Ct. 671, 673, 238 U. B. 41, 59 L. Ed. 1192, 


In a looser sense the term “trust” is ap- 
plied to any combination of establishments 
in the same line of business for securing the 
same ends by holding the individual interests 
of each subservient to a common authority 
for the common interests of all Mallinck- 
rodt Chemical Works v. State of Missouri, 
238 U. S. 41, 35 S. Ct. 671, 673, 59 L. Ed. 
1192. 


TRUST ESTATES AS BUSINESS COM- 
PANIES. A practice originating in Massa- 
chusetts of vesting a business or certain real 
estate in a group of trustees, who manage it 
for the benefit of the beneficial owners; the 
ownership of the latter is evidenced by nego- 
tiable (or transferable) shares, The trustees 
are elected by the shareholders, or, in case 
of a vacancy, by the board of trustees, Pro- 
vision is made in the agreement and declara- 
tion of trust to the effect that when new trus- 
tees are elected, the trust estate shall vest 
in them without further conveyance. The 
declaration of trust specifies the powers of 
the trustees. They have a common seal; the 
board is organized with the usual officers of a 
beard of trustees; it is governed by by-laws; 
the officers have the usual powers of like 
corporate officers; so far as practicable, the 
trustees in their collective capacity, are to 
carry on the business under a specified name. 
The trustees may also hold shares as bene- 
ficiaries. Provision may be made for the al- 
teration or amendment of the agreement or 
declaration in a specified manner. In Eliot 
v. Freeman, 220 U. S. 178, 31 Sup. Ct. 360, 55 
L, Ed. 424, it was held that such a trust was 
not within the corporation tax provisions of 
the tariff act of Aug. 5, 1809. See also Zonne 
v. Minneapolis Syndicate, 220 U. S. 187, 31 
Sup. Ct. 361, 56 L. Ed. 428, 


TRUSTEE. The person appointed, or re- 
quired by law, to execute a trust; one in 
whom an estate, interest, or power is vested, 
under an express or implied agreement to 
administer or exercise it for the benefit or 
to the use of another called the cestui que 
trust. Pioneer Mining Co. v. Tyberg (G. C, 
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A.) 215 F. 501, 506, L. R. A. 1915B, 442; 
Kaehn v. St. Paul Coop. Ass'n, 156 Minn. 
118, 194 N. W. 112; State v. Exchange Bank ` 
of Ogallala, 114 Neb. 664, 200 N. W. 249, 252, 
253; Brown v. Bottom Creek Coal & Coke 
Co., 94 W. Va. 287, 118 S. E. 284, 288, 
“Trustee” is also used in a wide and per- 
haps inaccurate sense, to denote that a per- 
son has the duty of carrying out a transac- 
tion, in which he and another person are in- 
terested, in such manner as will be most for 
the benefit of the latter, and not in such a 
way that he himself might be tempted, for 


. the sake of his personal advantage, to neg- 


lect the interests of the other. In this sense, 
directors of companies are said to be “trus- 
tees for the shareholders.” Sweet. 


Conventional Trustee 


A “conventional” trustee is one appointed 
by a decree of court to execute a trust, as 
distinguished from one appointed by the in- 
strument creating the trust. Gilbert v. Kolb, 
85 Md. 627, 37 Atl. 423. . 


Joint Trustees 


Two or more persons who are intrusted 
with property for the benefit of one or more 
others. 

_ Judicial Trustee 


A “judicial trustee,” as distinguished from 
a conventional trustee, is an officer of a chan- 
cery court whose acts are generally limited 
and defined by familiar and settled rules and 
procedure. Kramme v. Mewshaw, 147 Md. 
535, 128 A. 468, 472. 


Public Trustee 


An act of 1906 referring to England and 
Wales provides for the appointment of a pub- 
lie trustee to administer estates of small val- 
ue, to act as custodian trustee, or as ordinary 
trustee or judicial trustee, or to administer 
the property of a convict under the Forfei- 
ture Act. i ` 

Quasi Trustes 


A person who reaps a benefit from a breach 
of trust, and so becomes answerable as a 
trustee. Lewin, Trusts (4th Ed.) 592, 638, 


Testamentary Trustee 


A trustee appointed by or acting under a 
will; one appointed to carry out a-trust cre- 
ated by a will. The term does not ordinarily 
include an executor. or an administrator with 
the will annexed, or a guardian, except when 
they act in the execution of a trust created 
by the will and which is separable from their 
functions as executors, etc. See In re Haz- 
ard, 51 Hun, 201, 4 N. Y. Supp. 701; In re 
Valentine’s Estate, 1 Mise. 491, 23 N. Y. 
Supp. 289; In re Hawley, 104 N. Y. 250, 10 
N. E, 352. oO 

Trustee Acts 


The statutes 13 & 14 Vict. c. 60, passed in 
1850, and 15 & 16 Vict. (o 55, passed in 1852, 
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enabling the court of chancery, without bill 
filed, to appoint new trustees in lieu of any 
who, on account of death, lunacy, absence, or 
` otherwise, are unable or unwilling to act as 
such; und also to make vesting orders by 
which legal estates and rights may be trans- 
ferred from the old trustee or trustees to the 
new trustee or trustees so appointed. Mozley 
& Whitley. 
Trustee Ex Maleficio 


A person who, being guilty of wrongful or 
fraudulent conduct, is held by equity to the 
duty and liability of a trustee, in relation to 
the subject-matter, to prevent. ‘him from 
profiting by his own wrong. Rice v, Braden, 
243 Pa. 141, 89 A. 877, 880. 


Trustee in Bankruptcy 


A person in whom the property of a bank- 
rupt is vested in trust for the creditors. 


Trustee Process 


The name given, in the New England states, 
to the process of garnishment or foreign at- 
tachment. ` 

Trustee Relief Acts 


The statute 10 & 11 Vict. c. 96, passed in 
1847, and statute 12 & 13 Vict. c. 74, passed 
in 1849, by which a trustee is enabled to pay 
money into court, in cases where a difficulty 
arises respecting the title to the trust fund. 
Mozley & Whitley. 


TRUSTER. In Scotch law. The maker or 
creator of a trust. 


TRUSTIS. In old European law. Trust; 
faith; confidence; fidelity. 


TRUSTOR. A word occasionally, though 
rarely, used as a’ designation of the creator, 
donor, or founder of a trust. 


TRUTH. There are three conceptions as to 
what constitutes -“truth’: Agreement of 
thought and reality; eventual verification; 
and consistency of thought with itself. Mem- 
phis Telephone Co. v. Cumberland Telephone 
& Telegraph Co, (C. C. A.) 231 F. 835, 842. 


TRY. To examine judicially: to examine 
and investigate a controversy, by the legal 
method called “trial,” for the purpose of de- 
termining the issues it involves. 


TSAR. The better, though perhaps less com- 
mon spelling of “ezar” (q. v.). 


TUAS RES TIBI HABETO. Lat. Have or 
take your things to yourself. The form of 
words by which, according to the old Roman 
law, a man divorced his wife. Calvin. 


TUB. In mercantile law. A measure con- 
taining sixty pounds of tea, and from fifty- 
six to eighty-six pounds of camphor. Jacob. 


TUB-MAN. In English law. A barrister 
who has a préaudience in the exchequer, and 
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also one who has a particular place in court, 
is so called. Brown. 


TUCHAS. In Spanish law. Objections or 
exceptions to witnesses. White, New Recop. 
b. 3, tit. 7, ¢&. 10. 


TUCKER ACT. The act of March 8, 1887, re 
lating to the jurisdiction of the court of 
claims. Garl. & Ralston, Fed. Pr. 413. 


TUERTO. In Spanish law. 
tidas, pt. 7, tit. 6, 1, 5. 


Tort. Las Par- 


TUG. A steam vessel built for towing; syn- 
onymous with “tow-boat.” 


TULLIANUM. Lat. In Roman law. That 
part of a prison which was under ground. 
Supposed to be so called from Servius Tulli- 
us, who. built that part of the first prison 
in Rome.. Adams, Rom, Ant. 290. 


TUMBREL. A castigatory, trebucket, or 
ducking-stool, anciently used as a punish- 
ment for common scolds, 


TUMULTUOUS PETITIONING. Under St. 
13 Car. II. St. 1, e. 5, this was a misde- 
Ieanor, and consisted in more than twenty 
persons signing any petition to the crown or 
either house of parliament for the alteration 
of matters established by law in church or 
state, unless the contents thereof had been 
approved by three justices, or the majority 
of the grand jury at assizes or quarter ses- 
sions. No petition could be delivered by 
more than ten persons. 4 Bl. Comm. 147; 
Mozley & Whitley. 


TUN. A measure of wine or oil, containing 
four hogsheads. 


TUNING. The term “tuning” as used with 
reference to signaling by electro-magnetic 
wayes, or wireless telegraphy, means the 
bringing of two or more electrical circuits 
into resonance, or the adjustment of capaci- 
ty and inductance to secure the time-period 
vibration or wave length desired. The wave 
length assigned to a station might be called 
its “tune.” National Electric Signaling Co. 
v. Telefunken Wireless Telegraph Co. of Unit- 
ed States (C. C. A.) 208 F. 679, 695. 


TUNGREVE. A town-reeve or bailiff. Cow- 
ell. 


TUNNAGE. A duty in England anciently due 
upon all wines imported, over and above the 
prisage and butlerage. 2 Steph. Com. 628, 


TURBA. Lat. In the civil law. A multi- 
tude; a crowd or mob; a tumultuous assem- 
bly of persons. Said to consist of ten. or 
fifteen, at the least. Calvin. 


TURBARY. Turbary, or common of turbary, 
is the right or liberty of digging turf upon 
another man’s ground. Brown. 
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TURF AND TWIG. A plece of turf, or a twig: 
or a bough, were delivered by the feoffer to 
the feoffee in making livery of seisin. 2 Bla. 
Com. 315. 


TURN, or TOURN. The great court-leet of 
the county, as the old county court was the 
court-baron. Of this the sheriff is judge, and 
the court is incident to his office; wherefore 
it is called the “sheriffs tourn;” and it 
had its name originally from the sheriff mak- 
ing a turn of circuit about his shire, and hold- 
ing this court in each respective hundred. 
Wharton. 


TURNED TO A RIGHT. This phrase means 
that a person whose estate is divested by 
usurpation cannot expel the possessor by mere 
entry, but must have recourse to an action, 
either possessory or droitural. Mozley & 
Whitley. 


TURNKEY. A person, under the superin- 
tendence of a jailer, who has the charge of 
the keys of the prison, for the purpose of 
opening and fastening the doors. 


TURNGUT. A short side-track on a railroad 
which may be occupied by one train while 
another is passing on the main track; a sid- 
ing. Philadelphia v. R. Co., 183 Pa. 134, 19 
A. 356; Indiana Rys. & Light Co. v. City of 
` Kokomo, 188 Ind. 548, 108 N. E. 771, 772. 


TURNPIKE. A gate set across a road, to 
stop travelers and carriages until toll is paid 
for the privilege of passage thereon. 


TURNPIKE ROADS. ‘These are roads on 
which parties have by law a right to erect 
gates and bars, for the purpose of taking toll, 
and of refusing the permission to pass along 
them to all persons who refuse to pay. 
Northam Bridge Co. v. London Ry. Co., 6 
Mees. & W. 428. A turnpike road is a public 
highway, established by public authority for 
public use, and is to be regarded as a public 
easement, and not as private property. The 
only difference between this and a common 
highway is that, instead of being made at 
the public expense in the first instance, it 
is authorized and laid out by public authori- 
ty, and made at the expense of individuals in 
the first instance; and the cost of construc- 
tion and maintenance is reimbursed by a toll, 
levied by public authority for the purpose. 
Com. v. Wilkinson, 16 Pick. (Mass.) 175, 26 
Am. Dec, 654. 


TURNTABLE DOCTRINE. This doctrine re- 
-quires the owner of premises not to attract or 
lure children into unsuspected danger or great 
bodily harm, by keeping thereon attractive 
machinery or dangerous instrumentalities in 
an exposed and unguarded condition, and 
where injuries have been received by a child 
so enticed the entry is not regarded as unlaw- 
ful, and does not necessarily preclude a recov- 
ery of damages; the attractiveness of the 
machine or structure amounting to an im- 
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plied invitation to enter. Heller v. New York, 
N. H. & H. R, Co. (C. C. A.) 265 F. 192, 194. 
It imposes a liability on a property owner for 
injuries to a child of tender years, resulting 
from something on his premises that can be 
operated by such a child and made dangerous 
by him, and which is attractive to him and 
calculated to induce him to use it, where he 
fails to protect the thing so that a child of 
tender years cannot be hurt by it. Barnhill’s: 
Adm’r v. Mt. Morgan Coal Co. (D. ©.) 215 F.. 
608, 609. fi 


TURPIS. Lat. In the civil law. ` Basey 
mean; vile; disgraceful; infamous; unlaw- 
ful. Applied both to things and persons. Cal- 
vin. 


TURPIS CAUSA. A base cause; a vile or im- 
moral consideration; a consideration which, 
on account of its immorality, is not allowed 
by law to be sufficient either to support a con- 
tract or found an action; e. g., future illicit. 
intercourse. 


TURPIS CONTRACTUS. An immoral or in- 
iquitous contract. 


Turpis est pars quæ non convenit cum suo toto. 
The part which does not agree with its whole 
is of mean account, [entitled to small or no 


consideration.] Plowd. 101; Shep. Touch. 
87. 
TURPITUDE, In its ordinary sense, inher- 


ent baseness or rvileness of principle or ac- 
tion; shameful wickedness; depravity. In 
its legal sense, everything done contrary to 
justice, honesty, modesty, or good morals. 
State v. Anderson, 117 Kan. 117, 230 P. 315, 
317; Hughes v. State Board of Medical Ex- 
aminers, 162 Ga. 246, 184 8S. E. 42, 46; Ex 
parte Tsunetaro Machida (D. C.) 277 F. 239, 
241. 


Moral turpitude 


A term of frequent occurrence in statutes, 
especially those providing that a witness’ con- 
viction of a crime involving moral turpitude 
may be shown as tending to impeach his cred- 
ibility. In general, it means neither more nor 
less than “turpitude,” i. e., anything done con- 
trary to justice, honesty, modesty, or good 
morals, In re Williams, 64 Okl. 316, 167 P. 
1149, 1152; In re Humphrey, 174 Cal, 290, 
163 P. 60, 62. Indeed, it is sometimes candid- 
ly admitted that the word ‘‘moral” in this 
phrase does not add anything to the mean- 


“ing of the term other than that emphasis 


which may result from a tautological expres- 
ston. Hughes v. State Board of Medical Ex- 
aminers, 162 Ga. 246, 134 S. E. 42, 46. It is 
also commonly defined as an act of baseness, 
vileness, or depravity in the private and so- 
cial duties which a man owes to his fellow 
man or to society in general, contrary to the 
accepted and customary rule of right and du- 
ty between man and man. Moore v. State, 12 
Ala. App. 248, 67 Se. 789, 791; Jones v. Brink- 
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ley, 174 N. ©. 23, 98 S. E. 372, 373; Lee v. 
Stanfiell, 171 Ky. 71, 186 S. W. 1196, 1197; 
In re Bartos (D. C.) 18 F.(2d) 138, 189; Ex 
parte Tsunetaro Machida (D. C.) 277 F. 239, 
241; United States v. Uhl (D. C.) 203 F. 152, 
153; United States v. Uhl (C. C. A.) 210 F. 
860, 862. Although a vague term, it implies 
something immoral in itself, regardless of its 
being punishable by law; Pippin v. State, 
197 Ala. 618, 73 So. 340, 342; Coykendall v. 
Skrmetta (C, ©. A.) 22 F.(2d) 120; thus ex- 
cluding unintentional wrong, or au improper 
act done without unlawful or improper in- 
tent; Drazen v. New Haven Taxicab Co., 95 
Conn. 500, 111 A. 861, 863. It is also said to 
be restricted to the gravest offenses, consist- 
ing of felonies, infamous crimes, and those 
that are malum in se and disclose a depraved 
mind. Bartos v. United States District Court 
for District of Nebraska (C. C. A.) 19 F.(2d) 
722, 724. Violations of the Eighteenth 
Amendment of the federal Constitution and 
the National Prohibition Act (27 USCA § 1 
et seq.) are sometimes thought to be within 
the meaning of the term. Kurtz v. Farrington, 
104 Conn. 257, 182 A. 540, 541, 48 A. L. R. 
259; Riley v. Howes (D. C.) 17 F.(2d) 647, 
649; Rousseau v. Weedin (C. C. A.) 284 F. 
535, 566. Contra: People v. Cook, 221 N. Y. 
S. 96, 99, 220 App. Div. 110; Baugh v. State, 
215 Ala, 619, 112 So. 157, 158; Bartos v. Unit- 
ed States District Court for District of Ne- 
braska (C. C. A.) 19 F.(2d) 722, 724; Coyken- 
dall v. Skrmetta (C. ©. A.) 22 F.(2d) 120, 121. 


TURPITUDO. Lat. 
morality; turpitude. 


Baseness; infamy; im- 


Tuta est custodia quz sibimet creditur. Hob. 
340. That guardianship is secure which is 
intrusted to itself alone. 


TUTELA. Lat. In the civil law. Tutelage; 
that species of guardianship which continued 
to the age of puberty; the guardian being 
called “tutor,” and the ward, “pupillus.” 1 
Dom. Civil Law, b. 2, tit. 1, p. 260. A power 
given by the civil law over a free person 
to defend him when by reason of his age he 
is unable to defend himself. A child under 
the power of his father was not subject to tu- 
telage, because not a free person, caput lib- 
erum. 


TUTELA LEGITIMA. Legal tutelage; tute- 
lage created by act of law, as where none bad 
been created by testament. Inst. 1,. 15, pr. 


TUTELA TESTAMENTARIA. Testamentary. 
tutelage or guardianship; that kind of tute- 
lage which was created by will. Calvin, 


TUTELA ACTIO. Lat.. In the civil law. 
An action of tutelage ;:an action which lay for 
a ward or pupil, on the: termination. of :tute- 
lage, against the tutor or guardian, to compel 
an.account.. Calvin.- : 


TUTELAGE. Gtiardianstitp ; state’ of betng 
under a guardian. See Tutela.’- : 


nature; 
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TUTELAM REDDERE. Yat. 
law. To render an account of tutelage. Cal- 
vin. Tutelam reposcere, to demand an ac- 
count of tutelage. 


In the civil 


TUTEUR. In French law. A kind of guard- 
ian. 


TUTEUR OFFICIEUX. A person over fifty 
years of age may be appointed a tutor of this 
sort to a child over fifteen years of age, with 
the consent of the parents of such child, or, in 
their default, the conseil de famille. The du- 
ties which such a tutor becomes subject to are 
analogous to those in English law of a person 
who puts himself in loco parentis to any one. 
Brown. 


TUTEUR SUBROGE. The title of a second 
guardian appointed for an infant under 
guardianship. -His functions are exercised in 
case the interests of the infant and his prin- 
cipal guardian conflict. Code Nap. 420; 
Brown. 


Tutius erratur ex parte mitiore. 3 Inst. 220. 
It is safer to err on the gentler side [or on the 
side of mercy]. 


Tutius semper est errare acquietando, quam in 
puniendo, ex parte misericordia quam ex parte 
justitie. It is always safer to err in acquit- 
ting than punishing, on the side of mercy than 
on the side of justice. Branch, Princ. ; 2 Hale, 
P. ©. 290; Broom, Max. 326; Com. v. York, 9 
Mete. (Mass) 116, 43 Am. Dec. 373. 


TUTOR. In the civil law. This term cor- 
responds nearly to “guardian,” (i. e., a person 
appointed to have the care of the person of a 
minor and the administration of his estate,) 
except that the guardian of a minor who has 
passed a certain age is called “curator,” and 
has powers and duties differing somewhat 
from those of a tutor. 

As to tutors under the laws of Louisiana, 
see Civ. Code La. art. 246 et seq. 


TUTOR ALIENUS. In English law. The 
name given to a stranger who enters upon the 
lands of an infant within the age of fourteen, 
and takes the profits. He may be called to an 
account by the infant and be charged as 
guardian in socage. Littleton, §124; Co. Litt. 
89b, 90a. 


TUTOR PROPRIUS. The name given to one 
who is rightly a guardian in socage, in con- 
tradistinction to a tutor alienus. 


TUTORSHIP. The office and power of a tu- 
tor. The power which an individual, sui ju- 
ris, has to take care of the person of one who 
is unable to take care of himself. 


There are four sorts:of tutorships: Tutorship by 
tutorship by, will; tutorship by the ef- 
tutorship ‘by. the appointment of 
‘Civ. Code La. art. 247. ` 


fect of the law; | 
the judge. 
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TUTORSHIP BY NATURE. Upon the death 
of either parent, the tutorship of minor chil- 
dren belongs of right to the other. Upon di- 
vorce or judicial separation from bed and 
beard of parents, the tutorship of each minor 
child belongs of right to the parent under 
whose care he or she has been placed or to 
whose care he or she has been entrusted. All 
those cases are called tutorship by nature. 
Civ. Code La. art. 250. 


TUTORSHIP BY WILL. The right of ap- 
pointing a tutor, whether a relation or a 
stranger, belongs exclusively to the father 
or mother dying last. This is called “tutor- 
ship by will,” because generally it is given 
by testament; but it may likewise be given by 
any declaration by the surviving father or 
mother, executed before a notary and two wit- 
nesses, Civ. Code La. art. 257, 


TUTRIX. A female tutor. 


TWA NIGHT GEST. In Saxon law. A guest 
on the second night. By the laws of Edward 
the Confessor it was provided that a man 
who lodged at an inn, or at the house of an- 
other, should be considered, on the first night 
of his being there, a stranger, (uncuth;) on 
the second night, a guest; on the third night, 
a member of the family. This had reference 
to the responsibility of the host or enter- 
tainer for offenses committed by the guest. 


TWELFHINDI. The highest rank of men in 
the Saxon government, who were valued at 
1200s. If any injury were done to such per- 
sons, satisfaction was to be made according 
to their worth. Cowell. 


TWELVE-DAY WRIT. A writ issued under 
the St. 18 & 19 Vict. c. 67, for summary pro- 
cedure on bills of exchange and promissory 
notes, abolished by rule of court in 1880. 
Wharton. 


TWELVEMONTH. This term (in the singu- 
lar number), includes all the year; but twelve 
months are to be computed according to twen- 
ty-eight days for every month. 6 Coke, 62. 


TWELVE-MONTH BOND. ‘“Twelve-month 
bond,” under statute effective Jan. 20, 1837 
(Hartley’s Dig. art. 1277), had a double char- 
acter, first as an obligation known to the 
Spanish civil law, and second, as a summary 
statutory judgment, with the force and ef- 
fect of any other judgment of a court of com- 
petent jurisdiction; it being also a consent 
judgment. Clements v. Texas Co. (Tex. Civ. 
App.) 273 S. W. 993, 1001. 


TWELVE TABLES. The earliest statute or 
code of Roman law, framed by a commission 
of ten men, B. C. 450, upon the return of a 
commission of three who had been sent 
abroad to study foreign laws. and institutions. 
The Twelve Tables consisted partly of laws 
transcribed from the institutions of other 
nations, partly of such as were altered and 
accommodated to the manners of the Romans, 
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partly of new provisions, and mainly, per- 
haps,. of laws and usages under their ancient 
kings. They formed the source and founda- 
tion for the whole later development of Ro- 
man jurisprudence. They exist now only in 
fragmentary form. See 1 Kent, Comm. 520. 
It is by no means certain, that the extant 
fragments of them hare come down to us in 
their precise form and expression. The lan- 
guage has probably been somewhat modified 
by subsequent usage. These laws were sub- 
stantially a codification, and not. merely an 
incorporation, of the customary law of the 
people. There were Greek elements in them, 
but still they were essentially Roman. Hun- 
ter, Rom. L. 16. See Stephenson, Hist. Rom. 
. 120; Sohm’s Inst. Rom. L. 


TWENTY-FOUR CALENDAR MONTHS. 
Two years; a period of exactly 730 days. 
Carey v. Deems, 101 N. J. Law, 419, 129 A. 
191, 193. 


TWICE IN JEOPARDY. See Jeopardy ; Once 
in Jeopardy. 


TWISTING. Colloquially, in insurance, the 
misrepresentation or misstatements of fact 
or incomplete comparison of policies to in- 
duce the insured to give up a policy in one 
company for the purpose of taking insurance 
in another. Brandt v. Beha, 217 App. Div. 
644, 216 N. Y. S. 178, 179. 


TWO YEARS. A period of exactly 730 days; 
identical with twenty-four calendar months. 
Carey v. Deems, 101 N. J. Law, 419, 129 A. 


191, 1938. Thus, it is held that an accusation 


filed on March 16, 1912, and charging the 
commission of an offense on March 16, 1910, 
was not filed “within two years” after the 
commission of the offense. McLendon v. 
State, 14 Ga. App. 274, 80 S. E. 692. But com- 
pare In re Puglisi (D. ©.) 230 F. 188, 189. 


TWYHINDI. The lower order of Saxons, 
valued at 200s. in the scale of pecuniary 
mulcts inflicted for crimes, Cowell. 
Twelfhindi, 


In English law. A cer- 
tificate which was given to the prosecutor of 
a felon to conviction. By the 10 & 11 Will. 
III, c, 23, the original proprietor or first as- 
signee of such certificate is exempted from all 
parish and ward ofiices within the parish or 
ward where the felony was committed, Bac- 
on, Abr. Constable (C). 


TYHTLAN. In Saxon law. An accusation, 
impeachment, or charge of any offense. 


TYING. A term which, as used in a contract 
of lease of patented machinery means that 
the lessee has secured only limited rights of 
use, and that if he exceeds such limited rights 
by agreeing not to use the machines of others 
he may lose his lease. The expression may re- 
fer merely to the machine, or may mean either 
that the lessee is bound by contract or mere- 
ly is under strong practical inducement. 


See ` 


TYING WIRE 


United States v. United Shoe Machinery Co. 
‘of New Jersey (D. C.) 222 F. 349, 388, 394. 


TYING WIRE. In concrete construction, No. 
16 black fencing wire used to fasten the steel 
together. Soule v. Northern Const. Co., 33 
‘Cal. App. 300, 165 P. 21, 22. 


TYLWITH. Brit. A tribe or family branch- 
ing or issuing out of another. Cowell. 


TYMBRELLA. In old English law, a tum- 
brel, castigatory, or ducking stool, anciently 
used as an instrument of punishment for com- 
mon scolds. 


TYPEWRITING. The process of printing let- 
ter by letter by the use of a typewriter, Acme 
Coal Co. v. Northrup Nat. Bank of Iola, Kan., 
23 Wyo. 66, 146 P. 593, L. R. A. 1915D, 1084, 
an instrument operated by hand, and used 
largely in business requiring much corre- 
spondence with others, or in connection with 
commercial transactions. Hooper v. Ken- 
nedy, 100 Vt. 314, 137 A. 194, 196. Typewrit- 
ing, for certain purposes and under different 
statutes, is sometimes deemed to be included 
within the term “writing,” and sometimes 
within the term “printing.” 
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TYRANNY. Arbitrary or despotic govern- 
ment; the severe and autocratic exercise of 
sovereign power, either vested constitutional- 
Iy in one ruler, or usurped by him by break- 
ing down the division and distribution of 
governmental powers. 


TYRANT. A despot; a sovereign or ruler, 
legitimate or otherwise, who uses his pow- 
er unjustly and arbitrarily, to the oppres- 
sion of his subjects. 


TYROTOXICON. In medical jurisprudence. 
A poisonous ptomaine produced in milk, 
cheese, cream, or ice-cream by decomposition 
of albuminous constituents. 
TOIRA. A mount or hill. 


TYRRA, or 


Cowell. 
TYTHE. Tithe, or tenth part. 


TYTHING. A company of ten; a district; 
a tenth part. See Tithing. 


TZAR, TZARINA. Formerly, 
and empress of Russia. 


the . empero: 
See Czar. 
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U. B. An abbreviatlon for “Upper Bench.” 


U. C. An abbreviation for “Upper Canada,” 
used in citing the reports. 


U. R. Initials of “uti rogas,” be it as you de- 
sire, a ballot thus inscribed, by which thẹ 
Romans voted in favor of a bill or candidate. 
Tayl. Civil Law, 191. 


U. S. An abbreviation for “United States.” 


UBERRIMA FIDES. Lat. The most abun- 
dant good faith; absolute and perfect candor 
or openness and honesty; the absence of any 
concealment or deception, however slight. A 
phrase used to express the perfect good faith, 
concealing nothing, with which a contract 
must be made; for example, in the case of 
insurance, the insured must observe the most 
perfect good faith towards the insurer. 1 
Story, Eq. Jur. § 317. 


Contracts of life insurance are said to be ‘‘uber- 
Time fide’? when any material misrepresentation or 
concealment is fatal to them. Equitable Life Assur. 
Soc. v. McElroy, 28 C. C. A. 365, 83 F. 631, 636. 


Ubi aliquid conceditur, conceditur et id sine 
quo res ipsa esse non potest. When anything 
is granted, that also is granted without which 
the thing granted cannot exist. Broom, Max. 
483; 13 Mees. & W. 706. 


Ubi aliquid impeditur propter unum, eo remoto, 
tollitur impedimentum. Where anything is im- 
peded by one single cause, if that be removed, 
the impediment is removed. Branch, Princ., 
citing 5 Coke, TTa. 


+ 
Ubi cessat remedium ordinarium, ibi decurritur 
ad extraordinarium. Where the ordinary reme- 
dy fails, recourse must be had to an ex- 
traordinary one. 4 Coke, 92b, 


Ubi culpa est, ibi pæna subesse debet. Where 
the crime is committed, there ought the pun- 
ishment to be undergone. Jenk. Cent. 325. 


Ubi damna dantur, victus victori in expensis 
condemnari debet. Where damages are given, 
the vanquished party ought to be condemned 
in costs to the victor. 2 Inst. 289; 3 Sharsw. 
Bla. Comm. 399. 


Ubi eadem ratio, iki eadem lex; et de similibus 
idem est judicium. 7 Coke, 18. Where the 
same reason exists, there the same law pre- 
vails; and, of things similar, the judgment is 
similar. Where there is the same reason, 
there is the same law, and the same judgment 
should be rendered on the same state of facts. 
Broom, Max. 108, n., 153, 155. 


Ubi est forum, ibi ergo est jus. The law of the 
forum governs. 31 Law Mag. & Rev. 471. 


Ubi est specialis, et ratio generalis generaliter 
aecipienda est. See Ubi lex est specialis, etc. 


Ubi et dantis et accipientis turpitudo versatur, 
non posse repeti dicimus; quotiens autem ac- 
cipientis turpitudo versatur, repeti posse. 
Where there is turpitude on the part of both 


U 


.Ubi major pars est, 
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giver and receiver, we say it cannot be recov- 
ered back; but as often as the turpitude is 
on the side of the receiver [alone] it can be 
recovered back. Mason v. Waite, 17 Mass. 
562. 


Ubi factum nullum, ibi fortia nulla. Where 
there is no principal fact, there can be no ac- 
cessory. 4 Coke, 426. Where there is no act, 
there can be no force. 


Ubi jus, ibi remedium; Where there is a right, 
there is a remedy. Broom, Max. 191, 204; t 
Term R. 512; Co. Litt. 197b; 7 Gray (Mass.y 
197; Carroll v. Rye Tp. 13 N. D. 458, 101 
N. W. 894, 897; Henry v. Cherry & Webb, 
30 R. I. 18, 73 A. 97, 101, 24 L. R. A. 991, 136 
Am. St. Rep. 928, 18 Ann. Cas. 1006; Civ. 
Code Ga. 1895, § 4929 (Civ. Code 1910, § 
5506). It is said that the rule of primitive 
law was the reverse: Where there is a reme- 
dy, there is a right. Salmond, Jurispr. 645. 


Ubi jus incertum, ibi jus nullum. Where the 
law is uncertain, there is no law. 


Ubi lex aliquem cogit ostendere causam, necesse 
est quod causa sit justa et legitima. Where 
the law compels a man to show cause, it is 
necessary that the cause be just and lawful. 
2 Inst. 289. : 


‘Ubi lex est specialis, et ratio ejus generalis, 
generaliter accipienda est. 2 Inst, 43. Where 
the law is special, and the reason of it gen- 
eral, it ought to be taken ‘as being general.. 
When the reason for a particular legislative 
act and acts of the same general character 
is the same, they should have the same ef- 
fect. Guile v. La Crosse Gas .& Electric Co., 
145 Wis. 157, 180 N. W. 234, 241. 


Ubi lex non distinguit, nec nos distinguere dehe~ 
mus. Where the law does not distinguish, 
neither ought we to distinguish. 7 Coke, 50. 


ibi totum. Where the 
greater part is, there the whole is. That is, 
majorities govern. Moore, 578. 


Ubi matrimonium, ibi dos. Where there is mar- 
riage, there is dower. Bract. 92, 


Ubi non adest norma legis, omnia quasi pro 
suspectis habenda sunt. When the. law fails 
to serve as a rule, almost everything ought 
to be ‘suspected. Bac. Aphorisms, 25. 


Ubi non est annua renovatio, ibi decimz non 
debent solvi. Where there is no annual reno- 
vation, there tithes ought not to be paid. 


Ubi non est condendi auctoritas, ibi non’ est 
parendi necessitas. Dav. Ir. K. B. 69. Where 
there is no authority for establishing a rule, 
there is no necessity of obeying it. 


Ubi non est directa lex, standum est arbifric 
judicis, vel procedendum ad similia. Ellesm., 
Post. N. 41. Where there is no direct law, 
the opinion of the judge is to be taken, or 
references to be made to similar cases. 
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Ubi non est lex, ibi non est transgressio, quoad 


mundum. Where there is no law, there is no 
transgression, so far as relates to the world. 
4 Coke, 160. 


Ubi non est manifesta injustitia, judices haben- 
tur pro bonis viris, et judieatum pro veritate. 
Where there is no manifest injustice, the 
judges are to be regarded as honest men, and 
their judgment as.truth. Goix v. Low, 1 
Jolins. Cas. (N. Y.) 341, 345. 


Ubi non est principalis, non potest esse ac- 
cessorius. 4 Coke, 48. Where there is no 
principal, there cannot be an accessory, 


Ubi nulla est conjectura que ducat alio, verka 
intelligenda sunt ex proprietate, non grammati- 
ca, sed populari ex usu. Where there is noth- 
ing to call for a different construction, [the] 
words [of an instrument] are to be under- 
stood, not according to their strict grammati- 
cal meaning, but according to their popular 
and ordinary sense. Grot. de Jure B. lib. 2, 
c. 16. 


Ubi nulum matrimonium, ibi nulla dos. Where 
there is no marriage, there is no dower. 
Bract. fol. 92; 2 Bl, Comm. 130; Co. Litt. 
32a, ; 

Ubi periculum, ibi et lucrum collocatur. He at 
whose risk a thing is, should receive the 
profits arising from it. 


Ubi pugnantia inter se in testamento juberentur, 
neutrum ratum est. Where repugnant or in- 
consistent directions are contained in a will, 
neither is valid. Dig. 50, 17, 188, pr. 


Ubi quid generaliter conceditur inest hee ex- 
ceptio, si non aliquid sit contra jus fasque. 
10 Coke, 78. Where a thing is conceded gen- 
erally [or granted in general terms], this 
exception is implied: that there shall be 
nothing contrary to law and right. ` 


Ubi quis delinquit, ibi punietur. Where a man 
offends, there he shall be punished. 6 Coke, 
47b. In cases of felony, the trial shall be al- 
ways by the common law in the same place 
where the offense was, and shall not be sup- 
posed in any other place. Id. 


UBI RE VERA. Where in reality; when in 
truth or in point of fact. Cro. Eliz. 645; Cro. 
Jac. 4, i 


UBI SUPRA. Lat. 
Webster, Dict. 


Ubi verba conjuncta non sunt sufficit alterutrum 
esse factum. Dig. 50, 17, 110, 3. Where words 
are not conjoined, it is enough if one or other 
be complied with. Where words are used 
disjunctively, it is sufficient that either one 
of the things enumerated ‘be performed. ` 


Where above mentioned. 


Ubicunque est injuria, ibi damnum sequitur. 
Wherever there is a wrong, there damage fol- 
lows, 10 Co. 116. 


UBIQUITY. Omunipresence ; presence. in. sev- 
eral places, or in all places, at one time, A 
fiction of English law is the “legal ubiquity” 
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of the sovereign, by which he is constructive- 


ly present in all the courts. 1 BI. Comm. 
270. 
UDAL. A term mentioned by Blackstone 


as used in Finland to denote that kind of 
right in real property which is called, in 
English law, “alodial.” 2 Bl. Comm. 45, 
note f. 


UKAAS, UKASE. Originally, a law or ordi- 
nance made by the czar of Russia. 

Hence, any official decree or proclamation, 
Webster, Dict. 


ULLAGE.. In commercial law. The amount 
wanting when a cask, on being gauged, is 
found not to be completely full. 

ULNA FERREA. L. Lat. In old English 


law. The iron ell; the standard ell of iron, 
kept in the exchequer for the rule of measure. 


ULNAGE. See Alnager. 


ULTIMA RATIO. Lat. 
the last resort; 
ed to. 


Alnage. 


The last argument; 
the means last to be resort- 


Uitima voluntas testatoris est perimplenda 
secundum veram intentionem suam. The last 
will of a testator is to be fulfilled according 
to his true intention. Co. Litt, 322; Broom, 
Max, 566. 


ULTIMATE FACTS. In pleading and prac- 
tice. Issuable facts. Maxwell Steel Vault 
Co, v. National Casket Co. (D. C.) 205 F. 515, 
524. The issuable, constitutive, or traversa- 
ble facts essential to the statement of the 
cause of actidn. Musser v. Musser, 281 Mo. 
649, 221 8. W. 46, 50. Facts in issue as op- 
posed to probative or evidential facts, the 
latter being such as serve to establish or dis- 
prove the issue. Kahn v. Central ‘Smelting 
Co, 2 Utah, 379. They are found in that 
vaguely defined field lying between evidential 
facts on one side and the primary issue or 
conclusion of law on the other. Universal 
Oil Products Co. v. Skelly Oil Co. (D. C.) 12 
F.(2d) 271, 272. Facts are either “evidential 
facts,” meaning facts which can be directly 
established by testimony or evidence, or “ulti- 
mate facts,” which can only be deduced by 
inference from evidential facts. Real Estate 
Title, Ins. & Trust Co. vy. Lederer (D. C.) 229 
F. 799, 804. And see Fact. i 


ULTIMATUM. Lat. The last. The final and 
ultimate proposition made in negotiating a 
treaty, a contract, or the like. The word also 
means the result of a negotiation, and it com- 
prises the final determination of a party con- 
cerned in the matter in dispute. 


ULTIMUM SUPPLICIUM. Lat. The last or 
extreme punishment; the extremity of pun- 
ishment; the punishment’ of death. 4 Bl. 
Comm. 17. f - 


Ultimum supplicium esse mortem. solam. inter- 
pretamur, The extremest punishment we con- 
sider to be death alone. Dig. 48, 19, 21. 
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ULTIMUS H/ERES, Lat. The last or re- 
mote heir;. the lord. So called in contradis- 
tinction to the heres proximus and the heres 
remotior. Dalr. Feud. Prop. 110. 


ULTRA. Lat. Beyond; outside of; in ex- 
cess of. 
Damages Ultra 


Damages beyond a sum paid into court. 


Ultra Mare 


Beyond sea.. One of the old essoins or ex- 
cuses for not appearing in court at the return 
of process. Bract. fol. 338. 


Ultra Reprises 
After deduction of drawbacks; in excess of 
deductions or expenses. 
Ultra Vires 


A term used to express the action of a cor- 
poration which is beyond the powers confer- 
red upon it by its charter, or the statutes un- 


der which it was instituted. 13 Am. Law Rep.. 


632. The modern technical designation, in 
the law of corporations, of acts beyond the 
scope of the powers of a corporation, as de- 
fined by its charter or act of incorporation. 
Lamteth v. City of Thomasville, 179 N. C. 
452, 102 S. ©. 775, 776. The term “ultra 
vires,” whether with perfect accuracy or not, 
as to the acts of ‘a corporation, or acts pur- 
porting to be done by it, has been used in 
more than one sense. Georgia Granite R. Co. 
v. Miller, 144 Ga. 665, 87 S. E. §97; McPher- 
son. v. Foster, 43 Towa, 48, 22 Am. Rep. 215. 
An act is ultra vires in the strictest sense 
when it is beyond the scope of the powers 
granted by law to the corporation, so that it 
is not in the power of the corporation to per- 
form it under any circumstances or for any 
purpose, Buck Creek Lumber Co. v. Nelson, 
188 Ala. 248, 66 So. 476, 477; Crowder State 
Bank v. tna Powder Co., 41 Okl. 394, 188 P. 
392, 398, L. R. A. 1917A, 1021; Desdemona 
State Bank & Trust Co. v. Streety (Tex. Civ. 
App.) 250. S. W. 286, 288; Houston v. Utah 
Lake Land, Water & Power Co., 55 Utah, 393, 
47 A. L. R. 1282, 187 P. 174, 176; Lincoln 
Court Realty Co. v. Kentucky Title Savings 
Bank & Trust Co., 169 Ky. 840, 185 S. W. 156, 
158; Richmond, F. & P. R. Co. v. Richmond, 
Fredericksburg & Potomac and Richmond & 
Petersburg Railroad Connection Co., 145 Va. 
266, 133 S. E. 888, 898; Wagg v. Toler, 80 Cal. 
App. 501, 251 P. 973, 977; Whitney Arms Co. 
v. Barlow, 63 N. Y. 68, 20 Am. Rep. 504. See, 
also, Chicago, R. I. & P. R. Co. v. Union Pac. 
R..Co. (C. C.) 47 F. 15. Sometimes an act is 
said to be ultra vires with reference to the 
rights of certain persons when the corpora- 
tion cannot legally perform such act without 
their consent. Sometimes an act is said to 
ke ultra vires with reference to some specific 
purpose, when the corporation cannot per- 
form it for that purpose. See James Eva Es- 
tate v. Mecca Co., 40 Cal, App. 515, 181 P. 


UMPIRE 
415, 416. ..“Ulina vires” is also sometimes ap- 
plied to an act which, though within the pow- 
ers of a corporation, is not binding on it 
because the consent or agreement of the cor- 
poration has not peen given in the manner 
required by its constitution. Thus, where a 
company delegates certain powers to its di- 
rectors, all acts done by the directors beyond 
the scope of those powers are ultra vires, 
and not binding on the company, uuless it 
subsequently ratifies them. Sweet. And see 


.Miners’ Ditch Co. v. Zellerbach, 37 Cal. 578, 


9) Am. Dec. 30; Minnesota Thresher Mfg. 
Co. v. Langdon, 44 Minn, 37, 46 N. W. 312; 
State v. Morris & E. R. Co., 23 N. J. Law, 
360; Central Transp. Co, v. Pullman’s Palace 
Car Co., 139 U. S. 24, 11 S. Ct. 478, 35 L. Ed. 
55; Latimer v. Bard (C. ©.) 76 F. 543; Ed- 
wards Couuty v. Jennings (Tex. Civ. App.) 
33 5. W. 585. “Ultra vires contracts” include 
not only those entirely without the scope and 
purpose of the charter privileges and objects, 
but also those beyond the limitation of the 
charter powers, though within the purposes 
contemplated by the articles of incorporation. 
American Southern Nat. Bank v. Smith, 170 
Ky. 512, 186 S. W. 482, 485, Ann. Cas. 1918B, 
959, While the phrase “ultra vires” has been 
used to designate, not only acts beyond the 
express and implied powers of a corporation, 
but also acts contrary to public policy or con- 
trary to some express statute prohibiting 
them, the latter class of acts is now termed 
illegal, and the “ultra vires” confined to the 
former class. In re Grand Union Co. (C. ©. 
A.) 219 F. 353, 363; Staacke v. Routledge, 
111 Tex. 489, 241 5. W. 994, 988; Pennsylva- 
nia R. Co. v. Minis, 120 Md. 461, 496, 87 A. 
1062, 1072. 


Ultra posse non potest esse, et vice versa, 
What is beyond possibility cannot exist, and 
the reverse, [What cannot exist is not possi- 
ble] Wing Max. 100. 


ULTRONEOUS WITNESS. In Scotch law. 
A volunteer witness; one who appears to give 
evidence without being called upon. 2 Alis, 
Crim. Pr. 393. 


UMPIRAGE. The decision of an umpire. 
Powell v. Ford, 4 Lea (Tenn.) 288. The word 
“Umpirage,” in reference to an umpire, is the 
same às the word “award,” in reference to ar- 
bitrators; but “award” is commonly applied 
to the decision of the umpire also. 


UMPIRE. A third person appointed to decide 
between two other judges or referees who 
differ in opinion. Randel v. Canal, 1 Harr. 
(Del.) 260. When matters in dispute are sub- 
mitted to two or more arbitrators, and they 
do not agree in their decision, it is usual for 
another person to be called in as “umpire,” to 
whose sole judgment it is then referred. 
Brown. And see Ingraham v. Whitmore, 75 
Il. 30; Tyler v. Webb, 10. B. Mon. (Ky.) 123; 
Lyon v. Blossom, 4 Duer (N; Y.) 325. An 
“umpire,”. strictly speaking, makes his award 


independently of that of the arbitrators. 
Dennis v. Standard Fire Ins. Co., 90 N. J. 
Eq. 419, 107 A. 161, 163. 


A third person, chosen by two arbitrators who 
cannot agree, is not, in the strict sense, an umpire, 
unless he succeeds to the duties of those who have 
chosen him to accomplish that wherein they have 
failed, making the original arbitrators functus officio. 
Lesser v. Pallay, 96 Or. 142, 188 P. 718, 719. 


UN-. “Un-” is a prefix used indiscriminately, 
and may mean simply “not.” Thus, “unlaw- 
ful” means “not authorized by law.” State v. 
Sanders, 136 La. 1059, 68 So. 125, 126, Ann, 
Cas, 1916H, 105, 


‘Un ne doit prise advantage de son tort demesne. 
2 And. 38, 40. One ought not to take advan- 
tage of his own wrong. 


‘Una persona vix potest supplere vices duarum. 
“T Coke, 118. One person can scarcely supply 
ithe place of two. See 9 H. L. Cas. 274. 


WUNA VOCE. Lat. With one voice; unani- 
mously; without dissent. 


UNABLE. ‘This term, as used in a statute 
providing that evidence given in a former 
trial may þe proved in a subsequent trial, 
where the witness is unable to testify, means 
mentally and physically unable. Hansen- 
Rynning v. Oregon-Washington R. & Nav. Co., 
105 Or. 67, 209 P. 462, 464. 


UNACCRUED. Not become due, as rent on a 
lease. Elms Realty Co. v. Wood, 285 Mo. 
180, 225 S. W. 1002, 1005. 


UNADJUSTED. Uncertain; not agreed up- 
on. Richardson v. Woodbury, 43 Me. 214. 


UNALIENABLE. Inalienable; incapable of 
being aliened, that is, sold and transferred. 


UNANIMITY. Agreement of all the persons 
concerned, iri holding one and the same opin- 
jon or determination of any matter or ques- 
tion: as the concurrence of a jury in decid- 
ang upon their verdict. See Unanimous. 


‘UNANIMOUS. To say that a proposition was 
:adopted by a “unanimous” vote does not al- 
‘ways mean that every one present voted for 
‘the proposition, but it may, and generally 
‘does, mean, when a viva voce vote is taken, 
that-no one voted in the negative. State v. 
‘Stephens, 195 Mo, App. 34, 189 S. W. 630, 631. 


WNASCERTAINED DUTIES. Payment in 
gross, on an estimate as to amount, and 
where the merchant, on a final liquidation, 
will be entitled by law to allowances or de- 
ductions which do not depend on the rate of 
duty charged, but on the ascertainment of 
the quantity of the article subject to duty. 
Moke v. Barney, 5 Blatchf. 274, Fed. Cas. No, 
9,698, : 

UNAVOIDABLE ACCIDENT. An ‘inevitable 


accident. Leland v. Empire Engineering Co., 
135 Ma. 208,°108 A. 570, 575, which could 
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not have beéii foreséen and prevented by us- 
ing ordinary diligence, and resulting with- 
out fault, U. S. v. Kansas City Southern Ry. 
Co. (D. C.) 189 F. 471. Not necessarily an ac- 
cident which it was physically impossible, 
in the nature of things, for the person to have 
prevented, but one not occasioned in any de- 
gree, cither remotely or directly, by the want 
of such care or skill as the law holds every 
man bound to exercise. Dygert v. Bradley, 
8 Wend. (N. Y.) 473; San Pedro, L. A. & S. L. 
R. Co. v. United States (C. C. A.) 220 F. 787, 
744. An accident which could not be prevent- 
ed by the exercise of ordinary care and pru- 
dence. Wollaston v. Stiltz, 1 W. W. Harr. 
(Del.) 278, 114 A. 198, 200; Johnson v. Home- 
stead-Iron Dyke Mines Co., 98 Or, 318, 193 
P. 1036, 1041; Dwyer v. Chew, 149 Md. 281, 
131 A. 350, 351; E. P. Barnes & Bro, v. Eas- 
tin, 190 Ky. 392, 227 S. W. 578, 580; Atlantic 
Coast Line R. Co. v. Cook, 34 Ga. App. 1, 
128 S. E. 75, 76. One happening unexpectedly, 
American Glycerin Co, v. Kenridge Oil Co. 
(Tex. Civ. App.) 295 S. W. 633, 635, and with- 
out negligence of either party; Wilson v. 
Roach, 101 OKL 30, 222 P. 1000, 1002; Lar- 
row v. Martell, 92 Vt. 485, 104 A. 826, 827. 
A pure accident, for which no one was respon- 
sible. Engle v. Bowen, 122 Kan. 283, 251 P. 
1108, 1109. . 


In the Hours of Service Act, “unavoidable acci- 
dent” means a fortuitous happening caused by 
some human agency over which the carrier may 
have some control, yet which could not have been 
prevented by the exercise of due care, and “act of 
God” is an accident not occasioned by human agency, 
but by physical causes alone; United States v. 
Pennsylvania Co. (D. C.) 239 F. 761, 764; while 
“casualty,” differing from the others and not so 
broad as to deprive them of meaning and use, is an 
occurrence or happening due entirely to an outside 
human agency, i. e., some human agency which the 
carrier could not control; United States v. Great 
Northern Ry. Co. (C. C. A.) 220 F. 630, 633. 

The term is sometimes defined, however, as synony- 
mous with “act of God,” —any accident produced by 
physical causes which are inevitable, such as light- 
nings, storms, perils of the sea, earthquakes, in- 
undations, sudden death, or illness. Early v. Hamp- 
ton, 15 Ga. App. 95, 82 S. E. 669, 671. 


UNAVOIDABLE CASUALTY. An event or 
accident which human prudence, foresight, 
and sagacity cannot prevent. Fernwood Min- 
ing Co. v. Pluma, 138 Ark. 193, 211 S. W. 159, 
168; Crystal Spring Distillery Co. v. Cox, 
1 C. C. A. 365, 49 F. 555, 6 U. S. App. 42; 
Welles v. Castles, 3 Gray (Mass.) 325. If by 
any care, prudence, or foresight a thing could 
have been guarded against, it is not unavoid- 
able. Central Line of Boats v. Lowe, 50 
Ga. 509; E. P. Barnes & Bro. v. Eastin, 190 
Ky. 392, 227 S. W. 578, 580. The term is not 
ordinarily limited to an act of God. Kirby v. 
Davis, 210 Ala. 192, 97 So. 655, 656. 

An “unavoidable casualty or misfortune,” 
within the meaning of statutes in several 
states relating to the vacation of judgments, 
means some casualty or misfortune growing 
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out of conditions or circumstances that pre- 
vented the party or his attorney from doing 
something that, except therefor, would have 
been done, and does not include mistakes or 
errors of judgment growing out of miscon- 
struction or misunderstanding of the law, 
or the failure of parties or counsel through 
mistake to avail themselves of remedies, 
which if resorted to would have prevented 
the casualty or misfortune. Commonwealth 
y. Fidelity & Columbia Trust Co., 185 Ky. 
300, 215 S. W. 42, 44. The term refers to 
events which human prudence or foresight 
cannot prevent (but see Kohlman v. Moore, 
175 Ky. 710, 194 S. W. 983, 935), such as dis- 
ease and death, miscarriage of the mails, or 
mistake in the wording of a telegram. Wag- 
ner v, Lucas, 79 Okl. 231, 193 P. 421, 422. It 
may include the sickness. Thweatt v. Grand 
Temple and Tabernacle of International Or- 
der of Twelve Knights and Daughters of Ta- 
bor, of Arkansas, 128 Ark, 269, 193 S. W. 508, 
509, or death of an attorney, Columbia County 
v. England, 151 Ark. 465, 236 S. W. 625, 626, 
or his failure, through some oversight or mis- 
understanding, to defend. Krause v. Hobart, 
173 Iowa, 330, 155 N. W. 279, but it does not 
apply to the neglect of an attorney or his cli- 
ent; Gavin v. Heath, 125 Okl 118, 256 P. 
745, 746; McGuire v. Mishawaka Woolen 
Mills, 218 Ky. 530, 291 S. W. 747, 749. 


UNAVOIDABLE CAUSE. A cause which rea- 
sonably prudent and careful men under like 
circumstances do not and would not ordinari- 
ly anticipate, and whose effects, under similar 
circumstances, they do not and would not or- 
dinarily avoid. Chicago, B. & Q. R. Co. v. 
U. S., 194 F. 342, 114 C. C. A. 334. 


UNAVOIDABLE DANGERS. This term in 
a marine policy covering unavoidable dan- 
gers of the river includes the unexplained 
eapsizing of a vessel, though human inter- 
vention existed in the operation of the ves- 
sel, for “unavoidable dangers” mean those un- 
preventable by persons operating the vessel, 
and, like the term perils of the sea, include 
all kinds of marine casualties, thus includ- 
ing accidents in which there is human inter- 
vention. A river vessel’s tendency to turn 
over, due to topheavy construction, necessary 
on account of the shallowness of rivers, is an 
“unavoidable danger’ within the policy. 
Hillman Transp. Co. v. Home Ins. Co. of New 
York, 268 Pa. 547, 112 A. 108, 111. 


UNBOLTED CORN MEAL. The courts ju- 
dicially know that corn meal is an unmixed 
meal made from entire grains of corn, and 
that “unbolted corn meal” is simply meal not 
bolted, or from which the bran has not been 
sifted or separated. Miller Grain & Commis- 
sion Co. y. International Sugar. Feed No. 2 
Co., 197 Ala. 100, 72 So. 368. 


UNBROKEN. Continuous, as adverse posses- 
sion.. Panhandle & S. F. Ry. Cô. v. Hoffman 
(Tex. Civ. App.) 250 S. W. 246, 248. 


UNCONSTITUTIONAL 


UNCEASESATH. In Saxon law. An oath 
by relations not to avenge a relation’s death. 
Blount. ° 


UNCERTAINTY. The state or quality of be- 
ing unknown or vague. Such vagueness, ob- 
security, or confusion in any written instru- 
ment, e. g., a will, as to render'it unintelligible 
to those who are called upon to execute or 
interpret it, so that no definite meaning can 
be extracted from it. 


UNCHASTITY. Impurity in mind and con- 
duct, which may exist without actually en- 
gaging in unlawful. sexual intercourse. State 
v. Valvoda, 170 Iowa, 102, 152 N. W. 21, 23; 
Cooper v. State, 15 Ala. App. 657, 74 So. 753, 
TSA. 


UNCIA. Lat. In Roman law. An ounce; the 
twelfth of the Roman “as,” or pound. The 
twelfth part of anything; the proportion of 
one-twelfth. 2 Bl. Comm, 462, note m. 


UNCIA AGRI, UNCIA TERRA. These 
phrases often occur in the charters of the 
British kings, and signify some measure or 
quantity of land. It is said to have been the 
quantity of twelve modii; each modius being 
possibly one hundred feet square. Jacob; 
Mon. Ang. tom. 3, pp. 198, 205. 


UNCIARIUS H/ERES. Lat. In Roman law. 
An heir to one-twelfth of an estate or inherit- 
ance. Calvin. 


UNCLE. The brother of one’s father or moth- 

er. State v. Reedy, 44 Kan. 190, 24 P. 66; 

State v. Guiton, 51 La. Ann, 155, 24 So. 784; 

Capps v. State, 87 Fla. 388, 100 So. 172, 173. 
Jocularly, a pawnbroker. 


UNCONDITIONAL. Not limited or affected 
by any condition ;—applied especially to the 
quality of an insured’s estate in the property 
insured. Libby Lumber Co. v. Pacifie States 
Fire Ins. Co., 79 Mont. 166, 255 P. 340, 344, 
60 A. L. R. 1; Western Assur. Co. v. White, 
171 Ark, 733, 286 S. W. 804, 806, 48 A. L. R. 
349; Avery v. Mechanics’ Ins. Co. of Phila- 
delphia (Mo. App.) 295 S. W. 509, 513; Roches- 
ter German Ins. Co. v. Schmidt, 162 F. 447, 89 
C, C. A. 333. See the subtitle “Sole and un- 
conditional owner” under the main title 
Owner. 


UNCONSCIONABLE BARGAIN. An uneon- 
scionable bargain or contract is one which no 
man in his senses, not under delusion, would 
make, on the one hand, and which no fair 
and honest man would accept, on the other. 
Hume vy. U. S., 182 U. S. 406, 10 S. Ct. 134, 33 
L. Ed. 398; Edler v. Frazier, 174 Iowa, 46, 
156 N. W. 182, 187; Hall v. Wingate, 159 Ga. 
630, 126 S, E. 796, 813; 2 Ves. 125; 4 Bouvy. 
Inst. n. 3848. 


UNCONSTITUTIONAL. That which is con- 
trary to the constitution. The opposite of 


UNCONSTITUTIONAL 


“constitutional.” See Siate v. McCann, 4 Lea 
(Tenn.) 10; In re Rahrer (C. C.) 48 F. 558, 10 
L. R. A. 444; Norton v. Shelby County, 118 
U. 8. 425, 6 S. Ct. 1121, 30 L. Ed. 178. The 
word does not necessarily mean that the act 
assailed is coutrary to sound principles of 
legislation. Ketterer v. Lederer (D. C.) 269 
F. 153, 154. 


This word is used in two different senses. One, 
which may be called the English sense, is that the 
legislation conflicts with some recognized general 
principle. This is no more than to say that it is 
unwise, or is based upon a wrong or unsound prin- 
&ple, or conflicts with a generally accepted policy. 
The other, which may be called the American sense, 
is that the legislation conflicts with some provision 
of our written Constitution, which it is beyond 
tho power of the Legislature to change. U. 5. v. 
American Brewing Co. (D. C.) 1 F.(2d) 1001, 1002. 
. This expression as applied to an act of parliament 
means simply that it is, in the opinion of the speak- 
er, opposed to the spirit of the English constitution ; 
it cannot mean that the act is either a breach of the 
law or is void. When applied. to a law passed by 
the French parliament, it means that the law is 
opposed to the articles of the constitution; it does 
not necessarily mean that the law in question is 
void, for it is by no. means certain that any French 
court will refuse to -enforee a law because it is un- 
constitutional. It would probably, though not of 
necessity, be, when employed by a Frenchman, a 
term of censure. Dicey, Const. 516. ` 


UNCONTROLLABLE IMPULSE. As an ex- 
cuse for the commission of an act otherwise 
criminal, this term means an impulse towards 
its commission of such fixity and intensity 
that it cannot be resisted by the person sub- 
ject to it, in the enfeebled condition of his will 
and moral sense resulting from derangement 
or mania. See Insanity. And see State v. 
O'Neil, 51 Kan. 651, 33 P. 287, 24 L. R. A. 
555. 


UNCORE PRIST. L. Fr. Still ready. A spe- 
cies of plea or replication by which the party 
alleges that he is still ready to pay or per- 
form all that is justly demanded of him. In 
conjunction with the phrase “tout temps 
prist,” it signifies that he has always been and 
still is ready to do what is required, thus sav- 
ing costs where the whole-cause is admitted, 
or preventing delay where it is a replication, 
if the allegation is made out. 3 Bl. Comm. 
303. 


UNCUTH. In Saxon law. Unknown; a stran- 
ger. A person entertained in the house of an- 
other was, on the first night of his eutertain- 
ment, so called. Bract. fol. 124b. See Twa 
Night. Gest. 


UNDE NIHIL HABET. Lat. In old English 
law. The name of the writ of dower, which 
lay for a widow, where no dower at all had 
been assigned her within. the. time limited by 
law. 3 BL Comm. 183. 


UNDEFENDED. A term sometimes. applied t to 
one who is obliged to make. his ‘own defense 
when on trial, or in a civil cause. A cause 
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is said to be undefended when the defendant 
makes default, in not putting in an appear- 
ance to the plaintiff's action; in not putting 
in his statement of defense; or in not appear- 
ing at the trial either personally or by coun- 
sel, after having received due notice. Mozley 
& Whitley. 


UNDER. Sometimes used in its literal sense 
of “below in position,” but more frequently in 
its secondary meaning of “inferior” or ‘“subor- 
dinate.” Mills v. Stoddard, 8 How. 356, 12 L. 
Ed. 1107. 

According to ; as, “under the testimony.” 
Boughan v. State, 183 Ind. 66, 133 N. E. 87. 
But a count declaring on a contract alleging 
that plaintiff did the work “under” the con- 
tract has been held demurrable as not being 
equivalent to an allegation that plaintiff did 
the work as required by er in accordance with 
the contract. Patterson y. Camp, 209 Ala. 
514, 96 So. 605. 


UNDER AND SUBJECT. Words frequently 
used in conveyances of land which is subject 
to a mortgage, to show that the grantee takes 
subject to such mortgage. See Walker v. 
Physick, 5 Pa. 203; Moore’s Appeal, 88 Pa. 
453, 32 Am. Rep. 469; Blood v. Crew Livick 
Co., 171 Pa. 328, 38 A. 344; Lavelle v._ Gor- 
don, 15 Mont. 515, 39 P. 740; 27 Am. L. Reg. 
(N. S.) 337, 401. 


UNDER-CHAMBERLAINS OF THE EX- 
CHEQUER. Two officers who cleaved the 
tallies written by the clerk of the tallies, and 
read the same, that the clerk of the pell and 
comptrollers thereof might see their entries 
were true. They also made searches for rec- 
ords in the treasury, and had the custody of 
Domesday Book. Cowell. The office is now 
abolished. . 


UNDER.CONTROL. This phrase does not 
necessarily mean the ability to stop instanter 
under any and all circumstances, an automo- 
bile being “under control” within the meaning 
of the law if it is moving at such a rate, and 
the mechanism and power under such con- 
trol, that it can be brought to a stop with a 
reasonable degree of celerity. Carruthers v. 
Campbell, 195 Iowa, 390, 192 N. W. 188, 28 A. 
L. R. 949. In general, as applied to street cars 
or railroad trains, the term denotes the con- 
trol and preparation appropriate to probable 
emergencies. Lincoln v. Pacific Electric Ry. 
Co., 83 Cal. App. 83, 164 P. 412, 465; Toran- 
tolla v. Kansas City -Rys: Co. (Mo. App. 226 
S. W. 617, 618. It is such control as will 
enable a train to be stopped promptly if need 
should arise. Missouri K. & T. Ry. Co. v. 
Missouri Pac. Ry. Co., 103 Kan. 1, 175 P. 97, 
102. It implies the ability to stop within the 
distance the track is seen to. be clear.. Ful- 
ler v. Oregon-Washington. BR. & Nav, Co.; 93. 
Or. 160, 181 P. 338, 341; Moyes y. St, Louis, I. 
M. & S. Ry. Cd. (Mo. Sup.) 186 S. W. 1027, 1030. 
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UNDER HERD. A term conveying the idea 
that a considerable number of domestic ani- 
mals are gathered together and held together 
by herders in constant attendance and in con- 
trol of their movements from place to place on 
a public range or within certain areas. 
Schreiner v. Deep Creek Stock Ass’n, 68 Mont. 
104, 217 P. 668, 665. 


UNDER-LEASE.. In conveyancing. A lease 
granted by one who is himself a lessee for 
years, for any fewer or less number of years 
than he himself holds. If a deed passes ali 
the estate or time of the termor, it is an as- 
signment; but, if it be for less portion of 
time than the whole term, it is an under-lease, 
and leaves a reversion in the termor. 4 Kent, 
Comm. 96. And even a conveyance of the 
whole estate by the lessee, reserving to him- 
self the rent, with a power of re-entry for non- 
payment, was held to be not an assignment, 
but an under-lease. 1 Stra. 405; Woodf. L. 
& T. 731, The transfer of a part only of the 
lands, though for the whole term, is an under- 
lease. Fulton v. Stuart, 2 Ohio 216, 15 Am. 
Dec. 542; contra, Cox v. Fenwick, 4 Bibb 
(Ky.) 538. 


UNDER-SHERIFF. An officer who acts di- 
rectly under the sheriff, and performs all the 
duties of the sheriff’s office, a few only except- 
ed where the personal presence of the high- 
sheriff is necessary. The sheriff is civilly re- 
sponsible for the acts or omissions of his 
under-sheriff. Mozley & Whitley. ‘A sheriff's 
‘deputy, who, being designated by the sheriff 
as an “under sheriff,” becomes his chief depu- 
ty with authority by virtue of his appointment 
to execute all the ordinary duties of the office 
of sheriff. Shirran v. Dallas, 21 Cal. App. 405, 
182 P. 454, 458. A distinction is sometimes 
made between this officer and a deputy, the 
latter being appointed for a special occasion or 
purpose, while the former discharges, in gen- 
eral, all the duties required by the sheriff's 
office. 


UNDER-TENANT. A tenant under one who 
is himself a tenant; one who holds by under- 
lease. 


UNDER THE INFLUENCE OF LIQUOR. 
This expression, or substantially identical 
language, in an accident policy has been held 
to contemplate intoxication in some substan- 
tial degree. Robinson v. Hawkeye Commer- 
cial Men’s Ass'n, 186 Iowa 759, 171 N. W. 
118, 120. And as employed in statutes or 
ordinances relating to the operation of motor 
vehicles, it has been construed as equivalent 
to the words, “in an intoxicated condition,” 
State v. Dudley, 159 La. 872, 106 So. 364, 365, 
and to the words, “in a drunken or partly 
drunken condition,” Daniels v. State, 153 
Tenn. 549, 296 S. W. 20, 23, but not as syn- 
onymous with the words, “while intoxicated,” 
Cannon v. State, 91 Fla. 214, 107 So. 360, 362. 
The expression is said to cover not only all 
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the well-known .and easily recognized condi- 
tions and degrees of intoxication, but any 
abnormal mental or physical condition which 
is the result of indulging in any degree in 
intoxicating liquors and which tends to de- 
prive the driver of that clearness of intellect 


-and control of himself which he would oth- 


erwise possess. Latimer v. Wilson, 103 N. J. 
Law, 159, 134 A. 750, 751. It is applicable 
to the condition created where intoxicating 
liquor has so far affected the nervous sys- 
tem, brain, or muscles of the driver as to 
impair to an appreciable degree his ability 
to operate an automobile in a manner that an 
ordinarily prudent.and cautious man in the 
full possession of his faculties, using reason- 
able care, would drive a similar vehicle un- 
der like conditions. People v. Dingle, 56 Cal. 
App. 445, 205 P. 705, 706; People v. Me 
Kee, 80 Cal. App. 200, 251 P. 675, 677. 


UNDER-TREASURER OF ENGLAND. He 
who transacted the business of the lord high 
treasurer. . 


UNDER-TUTOR. In Louisiana. In every 
tutorship there shall be an under-tutor, whom 
it shall be the duty of the judge to appoint 
at the time letters of tutorship are certified 
for the tutor. It is the duty of the under- 
tutor to act for the minor whenever the in- 
terest of the minor is in opposition to the 
interest of the tutor. Civ. Code La. arts. 278, 
275. 


UNDER WAY. Not being at anchor, or made 
fast to the shore, or aground ;—said of ves- 
sels subject to the navigation rules embraced 
in Act June 7, 1897, c€. 4, 30 Stat. 96 (88 USCA 
§ 154 et seq, 46 USCA § 381 note). The 
George W. Elder (C. C. A.) 249 F. 956, 958; 
The Nimrod, 173 F. 520. Thus, a vessel lying 
with her nose against the bank of a stream 
and holding her position against the current 
by the’ movement of her wheel is a vessel un- 
der way, and not entitled to the rights of an 
anchored vessel, The Ruth, 186 F. 87, 108 C: 
C. A. 199. And a steamer being towed down 
stream by tugs without any steam on her 
boilers, except for steering purposes, is nev- 
ertheless “under way.” The Scandinavia (D. 
C.) 11 F.2d) 542, 548. 


UNDERGROUND WATERS. 
subtitle Subterranean Waters. 


See Water, 


UNDERGROWTH. A term applicable to 
plants growing under or below other greater 
plants. Clay v. Telegraph Co., 70 Miss. 411, 
11 So, 658. a 

UNDERLIE THE LAW. In Scotch criminal 
procedure, an accused person, in. appearing 
to take his trial, is said “to compear and 
underlie the law.” Mozley & Whitley. 


UNDERSTAND. To know; to appreciate; 
as, to understand the nature and effect of 
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an act. Western Indemnity Co, v. MacKech- 
nie (Tex, Civ. App.) 214 S. W. 456, 460. To 
have a full and clear knowledge of; to com- 
prehend. Chaney v. Baker, 304 Ill. 362, 186 
N. E. 804, $07. Thus, to invalidate a deed 
on the ground that the grantor did not un- 
derstand the nature of the act, the grantor 
must be incapable of comprebending that 
the effect of the act would divest him of the 
title to the land set forth in the deed, Miller 
v. Folsom, 49 Okl. 74, 149 P. 1185, 1188. As 
used in connection with the execution of wills 
and other instruments, the term includes the 
realization of the practical effects and con- 
sequences of the proposed act. Tillman v. 
Ogren, 99 Misc. 539, 166 N. Y. S. 39, 40. 


UNDERSTANDING. In the law of contracts, 
An agreement. Southern Ry. Co. v. Powell, 
124 Va. 65, 97 S. E. 357, 358. An implied 
agreement resulting from the express terms 
of another agreement, whether written or 
oral. United States v. United Shoe Machin- 
ery Co. (D. C.) 234 F. 127, 148. An informal 
agreement, or a concurrence as to its terms. 
Barkow v. Sanger, 47 Wis. 507, 3 N. W. 16. 
A valid contract engagement. of a somewhat 
informal charaeter. Winslow y. Lumber Co., 
32 Minn. 238, 20 N. W. 145. This is a loose 
and ambiguous term, unless it be accompa- 
nied by some expression to show that it con- 
stituted a meeting of the minds of parties 
upon something respecting which they in- 
tended to be bound. Camp v. Waring, 25 
Conn. 529. 

The term may also import simply a wish 
or hope, as in a will bequeathing property 
to another with the “understanding” that 
at the legatee’s death, all property derived 
under the will should be given to the testa- 
trix’s sister. Vincent v. Rix, 127 Misc. 639, 
217 N. Y. S. 393, 399. 


UNDERSTOOD. The phrase “it is under- 
stood,” when employed as a word of contract 
in a written agreement, has the same force 
as the words “it is agreed.” Higginson v. 
Weld, 14 Gray (Mass.) 165; Phoenix Iron & 
Steel Co. v. Wilkoff Co. (C. C. A.) 253 F. 165, 
167; Mertz v. Fleming, 185 Wis. 58, 200 N. 
W. 655, 656. 


UNDERTAKE. To perform; to attempt; to 
try. Hence, a person, such as a Seller of 
goods, who “undertakes” to make a propor- 
tionate delivery in each month, is not abso- 
lutely obligated to do so.. Garcia S. en C. v. 
Taggart Coal Co., 27 Ga. App. 204, 108 S. E. 
72, 78. 


UNDERTAKER. One who undertakes (to 
do something). In a mechanic’s lien statute, 
the word has-been held not to include a mere 
furnisher of material in connection with the 
erection of the building. In re American 
Lime Co. (D. C.) 201 F. 433, 435. 

One whose business is to prepare the dead 
for burial `and to take the charge and man- 
agement of funerals, Anderson vy. ‘State, 19 
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Ala. App. 606, 99 So. 778, 779; State v. Whyte, 
177 Wis. 541, 188 N. W. 607, 608, 23 A. L. R. 
67. 


UNDERTAKING. <A promise, engagement, or 
stipulation. An engagement by one of the 
parties to a contract to the other, as dis- 
tinguished from the mutual engagement of 
the parties to each other. 5 East 17; 4 B. & 
Ald. 595, followed in Alexander v. State, 28 
Tex. App. 186, 12 S. W. 595. It does not 
necessarily imply a consideration. Thomp- 
son v. Blanchard, 3 N. Y. 335. 

In a somewhat special sense, a promise giy- 
en in the course of legal proceedings by a 
party or his counsel, generally as a condition 
to obtaining some concession from the court 
or the opposite party. Sweet, l 

A promise or security in any form. Code, 
Iowa, § 48, par. 20. 


An official undertaking, such as one by a county 
clerk or other officer under statutes, unlike an of- 
ficial bond, is not required to be signed by the prin- 


cipal, Fleischner v. Florey, 111 Or. 35, 224 P. 831, 
832. - 
UNDERTOOK. Agreed; promised ; as- 


sumed. This is the technical word to be used 
in alleging the promise which forms the basis 
of an action of assumpsit. Bacon, Abr. As- 
sumpsit (F). 


UNDERWRITE. To insure life or property. 
See Underwriter. 

To insure the sale of corporate bonds or 
similar securities to the public by agrecing 
to buy those which are not sold, Busch v. 
Stromberg-Carlson Tel. Mfg. Co. (C. ©. A.) 
217 F. 328, 380; Stewart v. G, L. Miller & 
Co., 161 Ga. 919, 132 8. E. 535, 538, 45 A. L. 
R. 559. To agree to sell bonds, ete., to the 
public, or to furnish the necessary money 
for such securities, and to buy those which 
cannot be sold. Minot `v. Burroughs, 223 
Mass. 595, 112 N. E. 620, 623; Rauer’s Law & 
Collection Co. v. Harrell, 32 Cal. App. 45, 
162 P. 125, 131. 


An underwriting contract, aside from its use in in- 
surance, is an agreement, made before corporate 
shares are brought before the public, that in the 
event of the public not taking all the shares or the 
number mentioned in the agreement, the underwriter 
will take the shares which the public do not take; 
“underwriting” being a purchase, together with a 
guaranty of a sale of the bonds. Fraser v. Home 
Telephone & Telegraph Co., 91 Wash. 253, 157 P. 692, 
684; International Products Co. v. Vail’s Estate, 97 
Vt. 318, 123 A. 194, 196. 


UNDERWRITER. The person who insures 
another, as in a flre or life policy; the in- 
surer, See Childs v. Firemen’s Ins. Co., 66 
Minn. 393, 69 N. W. 141, 35 L. R. A. 99. Es- 
peciaHy, a person who joins with others in 
entering into a marine policy of insurance as 
insurer. 

One who underwrites corporate bonds or 
stocks. Fraser v. Home Telephone & Tele- 
graph Co., 91 Wash. 253, 157 P. 692, 694. One 
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who agrees with others to purchase an entire 
issue of bonds or other securities, usually at 
the end of a certain period. By reason of 
such underwriting, the bonds, etc., obtain a 
market value or a value as collateral secur- 
ity. See Underwrite. 


UNDISPUTED FACT. Within the meaning 
of a statute, an admitted fact, which the 
court has not deemed sufficiently material 
to add to the finding, pr has inadvertently 
omitted from it; a fact not found by the 
court does not become an “undisputed fact,” 
merely because one or more witnesses testify 
to it without direct contradiction. Dexter 
Yarn Co. v. American Fabrics. Co., 102 Conn. 
529, 129 A. 527, 532. 


UNDIVIDED PROFITS. Profits which have 
not in fact been divided or distributed, Eng- 
lish & Mersick Co. v. Eaton (D. C. Conn.) 299 
F. 646, 649, or otherwise used, Douglas v. Ed- 
wards (C. C. A.) 298 F. 229, 237. Current 
undistributed earnings. Edwards v. Doug- 
las, 46 S. Ct. 85, 89, 269 U. S. 204, 70 L. Ed. 
235. Profits not set aside as surplus or dis- 
tributed in dividends. First Nat. Bank v. 
Moon, 102 Kan. 334, 170 P. 38, 34, L. R. A. 
1918C, 986; Phillips v. U. S. (D. C.) 12 F. 
(2d) 598, 600. 


The terms “surplus” and “undivided profits” have 
different meanings in banking circles. State ex rel. 
Payne v. Exchange Bank of Natchitoches, 84 So. 
481, 482, 147 La. 25. Surplus, like the capital stock, 
constitutes the working capital of the bank and is, in 
addition, a fund for the protection of the depositors. 
The ‘undivided profits’’ constitute a temporary 
fund changing in size from day to day and carried 
only until dividend periods when it is distributed to 
the stockholders or transferred to the permanent 
surplus. It is the fund from which the expenses and 
losses of the bank are paid. Sarles v. Scandinavian 
American Bank, 33 N. D. 40, 156 N. W. 556, 557. 

“Surplus” and “undivided profits,” as commonly 
employed in corporate accounting, denote an excess 
in the aggregate value of the assets of the corpora- 
tion over the sum of liahilities, including capital 
stock; “surplus” describing such part of the ex- 
cess in the value of the corporate assets as is treat- 
ed by the corporation as part of the permanent 
capital, while the term “undivided profits” desig- 
nates such part of the excess as consists of profits 
neither distributed as dividends nor carried to the 
surplus account. Willcuts v. Milton Dairy Co., 
48 S. Ct. 71, 72, 275 U. S. 215, 72 L. Ed. 247. 


UNDIVIDED RIGHT. An undivided right 
or title, or a title to an undivided portion of 
an estate, is that owned by one of two or 
more tenants in common or joint tenants be- 
fore partition. Held by the same title by two 
or more persons, whether their rights are 
equal as to value or quantity, or unequal. 
See In re Wellington, 16 Pick. (Mass.) 98, 26 
Am. Dec. 681. 


UNDRES. In old English law. Minors or 
persons under age not capable of bearing 
arms. Fleta, 1.1, c. 9; Cowell. 


UNDUE. More than necessary ; not proper ; 
illegal. Webb v. Superior Court in and for 
Bu.Law Dict.(8p Ep.)—112 


UNDUE INFLUENCE 


Del Norte County, 28 Cal. App. 391, 152 P. 
957, 958. See, also, Elk Hotel Co. v. United 
Fuel Gas Co., 75 W. Va. 200, 88 S. E. 922, 
924, L. R. A. 1917E, 970. Under an allega- 
tion of the “undue” execution of a will, every 
species of duress, fraud, undue influence, or 
whatever else shows undue execution may be 
proved. Thompson y. Miller, 182 Ind. 545, 
107 N. EH, 74, 75. 


UNDUE INFLUENCE. The antithesis of 
right influence. In re Ball’s Estate, 153 Wis. 
27,141 N. W. 8, 12. In regard to the making 
of a will and other such matters, undue in- 
fluence is persuasion carried to the point of 
overpowering the will, or such a control over 
the person in question as prevents him from 


acting intelligently, understandingly, and vol- 


untarily, and in effect destroys his free agen- 
cy, and constrains him to do what he would 
not have done if such control had not been 
exercised. See Bennett v. Bennett, 50 N. J. 
Eq. 439, 26 A. 573; Francis v. Wilkinson, 147 
Ill. 3870, 35 N. E. 150; Conley v. Nailer, 118 
U. S. 127, 6 S. Ct. 1001, 30 L. Ed. 112; Marx 
v. McGlynn, 88 N. Y. 370; Gongaware v. 
Deonehoo, 255 Pa. 502, 100 A. 264, 266; In 
re Hudson's Estate, 131 Minn. 489, 155 N. W. 
392, 395; Black v. Funk, 97 Kan. 509, 155 P. 
959, 960; Creighton v. Creighton (C. ©. A.) 
261 F. 333, 335; Folsom v. Buttolph, 82 Ind. 
App. 283, 143 N. E. 258, 262; Appeal of Rog- 
ers, 123 Me. 459, 123 A. 634, 686; Stutiville’s 
Ex’r v. Wheeler, 187 Ky. 361, 219 8. W. 411, 
415; In re Chopper’s Estate, 112 Okl. 25, 
239 P. 592, 593; Burroughs v. Reed, 150 Ga. 
724, 105 S. E. 290, 291; In re Klink’s Es- 
tate, 210 Mich. 614, 178 N. W. 14, 15; Scott 
v, Townsend (Tex. Civ. App.) 159 S. W. 342, 
349; Brown v. Brown, 171 N. C. 649, 88 8, 
E. 870, 871; Pratt v. Carns, 80 Fla. 243, 85 
So. 681, 683. 

Undue influence consists (1) in the use, 
by one in whom a confidence is reposed by 
another, or who holds a real or apparent au- 
thority over him, of such confidence or au- 
thority, for the purpose of obtaining an un- 
fair advantage over him; (2) in taking an 
unfair advantage of another’s weakness of 
mind; or (8) in taking a grossly oppressive 
and unfair advantage of another’s necessi- 
ties or distress. Civ, Code Dak. § 886 (Comp. 
Laws N. D. 1918, § 5852; Rev. Code S. D. 
1919, § 819); Buchanan v. Prall, 39 N. D. 
423, 167 N. W. 488, 489; Dolliver v. Dolliver, 
94 Cal, 642, 30 P. 4. 


“Undue influence” sufficient to avoid a will is 
that which compels the testator to do that which is 
against his will, from fear, the desire of peace, or 
some feeling that he is unable to resist, and must be 
such as to overcome his free volition or conscious 
judgment and substitute the wicked. purposes of an- 
other instead, and be the efficient cause, without 
which the obnoxious disposition would not have 
been made; In re Allen’s Estate, 116 Or. 467, 241 P. 
996, 998; Sheppey v. (Stevens (C. C.) 185 F. 147; 
and must have been directly connected with and have 
operated at the time of the execution of the wll; 
Crane v, Hensler, 196 Ind. 341, 146 N. E. 577, 58L 


UNDUE INFLUENCE 


Solicitation, importunity, argument, advice, and 
persuasion are not “undue influence” sufficient to 
avoid a contract or will. Influence obtained by per- 
suasion and argument, or gained by kindness and 
affection, is not prohibited, where no imposition or 
fraud is practiced, and where the person’s will is not 
overcome. Coleman y. Coleman, 85 Or. 99, 166 P. 47, 
50; Peacock v. Du Bois, 90 Fla. 162, 105 So. 321, 322; 
In re Paezoch’s Estate, 202 Iowa, 849, 211 N. W. 500, 
602; Cunningham v. Dorwart, 317 Ill. 451, 148 N. B. 
314, 316; Craycroft v. Crawford (Tex. Civ. App.) 275 
5. W. 124, 126; In re Anderson’s Estate, 185 Cal. 700, 
198 P. 407, 410; Talbott v. Giltner, 179 Ky. 571, 200 
5. W. 913, 915; Hamlett v. McMillin (Mo. Sup.) 223 S. 
W. 1069, 1073; Barron v. Reardon, 137 Md. 308, 113 
A. 283, 285; Stump v. Sturn (C. C. A.) 254 F. 585, 538. 
The line between “due” and “undue” influence 
when drawn must be with full recognition of the 
liberty due every true owner to obey the voice of 
Justice, the dictates of friendship, of gratitude, and 
of benevolence, as well as the claims of kindred, 
when not hindered by personal incapacity or par- 
ticular regulations, to dispose of his own property 
according to his own free choice. Coleman v, Cole- 
man, 8 Or. 99, 166 P. 47, 50. The courts will not 
undertake to define it by definite words or rules, 
Roche y. Roche, 286 Ill. 336, 121 N. E. 621, 627, but 
what constitutes “undue influence’ must depend 
upon the peculiar facts and conditions of each case, 
Sturm v. Stump (D. C.) 239 F. 749, 754. The char- 
acter. of the transaction, the mental condition of the 
person whose act is in question, and the relation- 
ship of the parties concerned to each other may be 


considered. Hamilton v. Morgan, 93 Fla. 311, 112 
So. 80, 82; Geddes v. McElroy, 171 Iowa, 633, 154 
N. W. 320, 328. 


“Undue influence” is a species of fraud; Price’s 
Ex’r v. Barham, 147 Va. 478, 187 5. E. 511, 512; In 
re Powers, 176 App. Div. 455, 162 N. Y. S. 828, 831; 
In re Duncan’s Will, 154 Wis. 39, 141 N. W. 1002, 1003; 
Neill v. Brackett, 234 Masa. 367, 126 N. E. 93, 94; 4. e., 
of constructive fraud; Pilcher v. Surles, 202 Ala. 
643, 81 So. 585, 588; Valbert v, Valbert, 282 Ill. 415, 
118 N. E. 738, 741. It may also be said to be a species 
of coercion, In re Buck’s Estate, 122 Minn. 468, 142 
N. W. 729, 781, or equivalent to coercion or fraud, 
Phillips v. Gaither, 191 Ala. 87, 67. So. 1001, 1002. 
However, undue influence may be exercised other- 
wise than through fraud.. Hopper v. Sellers, 91 Kan. 
876, 189 P. 365, 368. 

Though undue influence is generally declared to be 
a species of fraud, the two terms are not synony- 
mous (In re Newhall’s Estate, 190 Cal. 709, 214 F. 
231, 234, 28 A, L. R. 778; Peacock v. Du Bois, 90 
Fla. 162, 105 So. 321, 322), since, though a victim of 
deceit, the testator may still act voluntarily; while, 
as a victim of undue infiuence, even though he is 
“not also the subject of deception, the will of another 
is substituted for his own. Shirley v. Ezell, 180 Ala. 
352, 60 So. 905, 907; Stolle v. Kanetzky (Tex. Civ. 
App.) 259 S. W. 657, 662. - 

“Undue influence” is distinct from testamentary 
capacity. Capacity is the power to act. It depends 
solely upon the mental soundness of the actor. It 
exists whether the act stands in law or not. Un- 
due influence affects the will of one haying testa- 
mentary capacity, and invalidates what would oth- 
erwise be operative. Undue influence and weakness 

. of mind are frequently found.together, but they have 
no necessary connection with each other. Hoff v. 
Hoff, 106 Kan, 542, 189 P. 613, 617. See, also, Rasmus- 
sen v. Evans, 150 Minn. 319, 185 N. W. 297, pointing 
out that, as to undue influence, the burden of proof is 
on the contestant, whereas the burden of proving 
mental capacity is on the proponent. . 
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Undue influence at elections occurs where 
any one interferes with the free exercise of a 
voter’s franchise, by violence, intimidation, or 
otherwise. It is a misdemeanor. 1 Russ. 
Crimes, 321; Steph. Crim. Dig. 79. 


UNEARNED INCREMENT. The increase in 
the value of property from the growth of 
population. Seaboard Air Line Ry. v. U. 8. 
(D. C.) 275 F. 77, 82. 


UNEDUCATED. Not synonymous with illit- 
erate. A man might be able to read and write, 
carry on a business correspondence, under- 
stard business transactions, and be bound by 
all his contracts, and yet be an “uneducated” 


man. Baker v. Patton, 144 Ga. 502, 87 S. E. 
659, 660. 
UNEQUAL. Ill-balanced; uneven; partial; 


unfair ;—not synonymous with inappropriate, 
which means unsuitable, unfit, or improper. 
Lane v. St. Denis Catholic Church of Benton 
(Mo. App.) 274 S. W. 1103, 1106. 


UNEQUIVOCAL, Without doubt; clearly 
demonstrated; free from uncertainty. As 
used in an instruction on the proof necessary 
to make out a case, it requires proof of the 
highest possible character, equaling, if not 
exceeding, the proof required of the state ina 
criminal case, while the term “clear and con- 
vincirg” indicates a degree of proof required 
in civil cases less than the degree required in 
criminal cases, but more than is required in 
the erdinary civil action, Merrick v. Ditzler, 
$1 Ohio St. 256, 110 N. E. 493, 494. 


UNERRING. Incapable of error or failure; 
certain; sure; infallible. Gardner v. State, 
27 Wyo. 316, 196 P. 750, 752, 15 A. L. R. 1040. 


UNEXCEPTIONABLE. Without any fault; 
not subject to any cbjection or criticism. 
Washam y. Beaty, 210 Ala. 635, 99 So. 163, 
167. 


UNFAIR. In the labor movement, unfriendly 
to organized labor; refusing to recognize its 
rules and regulations ;—applied particularly 
to employers, €. g., one who refuses to em- 
ploy members of a trade union, Steffes v. Mo- 
tion Picture Mach. Operators’ Union, 13 

Minn. 200, 161 N. W. 524. When borne on a 
banner carried by pickets of a theater, the 
term signifies that. patronage of the theater 
is to be withheld because cf-action taken with 
reference thereto by a labor or trade union. 
Campbell v. Motion Picture Mach. Operators’ 
Union of Minneapolis, Local 219, Interna- 
tional Allianceyof Theatrical Stage Employees 
of U. 8. and Canada, 151 Minn. 220, 186 N. W. 
781, 782, 27 A. L. R. 631. 


UNFAIR COMPETITION.. A term which 
may be applied generally to all dishonest or 
fraudulent rivalry in trade and commerce, but 
is particularly applied in the courts of equity 
(where it. may be restrained by injunction) 
Bi.Law Dict.(8p Ep.) 
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to the practice of endeavoring to substitute 
one’s own goods or products in the markets 
for those of another, having an established 
reputation and .extensive sale, by means of 
imitating or counterfeiting the name, title, 
size, shape, or distinctive peculiarities of the 
article, or the shape, color, label, wrapper, 
or general appearance of the package, or oth- 
er such simulations, the imitation being car- 
ried far enough to mislead. the general pub- 
lic or deceive an unwary purchaser, and yet 
uct amounting to an absolute counterfeit or 
to the infringement of a trade-mark or trade- 
name, Called in France and Germany ‘‘con- 
currence deloyale.” See Reddaway v. Ban- 
ham, [1596] App. Cas. 199; Singer Mfg.. Co. 
v. June Mfg. Co., 163 U. 5. 169, 16 S. Ct. 1002, 
41.-L. Ed. 118; Dennison Mfg. Co. v. Thomas 
Mfg. Co. (C. C.) $4 F. 651; Simmons Medicine 
Co. y. Mansfield Drug Co., 98 Tenn. 84, 23 
S. W. 165; Cornelius v. Ferguson, 17 8. D. 
481, 97 N. W. 390; Sterling Remedy Co. v. 
Eureka Chemical Co., 80 F. 108, 25 C. C. A. 
314. 

Passing off, or attempting to pass off upon 
the public the goods or business of one per- 
son as the goods or business of another. 
Westminister Laundry Co. y. Hesse Envelope 
Co., 174 Mo. App. 238, 156 5. W. 767, 768; 
Sayre v. McGill Ticket Punch Co, (D. C.) 200 
F. 771, 773; O. & W. Thum Co. v. Dickinson 
(C. C. A.) 245 F. 609, 625; Gerosa v. Apco Mfg. 
Ca (C. C. A.) 299 F. 19, 25; Sears, Roebuck 
& Co. v. Elliott Varnish Co. (C. C. A.) 232 F. 
588, 590; Charles Broadway Rouss, Inc., v. 
Winchester Co. (C. C. A.) 3800 F. 706, 723; 
Vogue Co. yv. Thompson-Hudson Co. (C. ©. A.) 
300 F. 509, 512; Col. W. F. Cody Historical 
Picture Co, v. Colouial Amusement Co. (D. C.) 
284 F. 873, 875; Wirfs v. D. W. Bosley Co. (C. 
C. A.) 20 F.(2d) 632, 634; Lennox Furnace Co. 
v. Wrot Iron Heater Co., 181 Iowa, 1331, 160 
N. W. 356, 860; Henry Gehring Co. v. McCue, 
23 Ohio App. 281, 154 N. E. 171, 172; Metcalf 
v. Hanover Star Milling Co. (C. C. A.) 204 F. 
211, 214; White Studio v. Dreyfoos, 221 N. 
Y. 46, 116 N. E. 796, 797. The essence of the 
wrong in unfair competition consists in the 
‘sale of the goods of one manufacturer or ven- 
dor as those of another. Handel Co. v. Jef- 
ferson Glass Co. (D. C.) 265 F. 286, 288; Turn- 
er & Seymour Mfg. Co. v. A. & J. Mfg. Co. (C. 
©. A.) 20 F.2d) 298, 301. 

The sale of goods by means which shock 
judicial. sensibilities. Margarete Steiff v. 
Bing (D. C.) 215 F. 204, 206. See, however, 
Federal Trade Commission v. Gratz, 253 U. 
S. 421, 40 S. Ct. 572, 575, 64 L. Ed. 993. 


UNFAITHFUL, Characterized by bad faith; 
-—not synonymous with “illegal,” which 
means unlawful or contrary to law, nor with 
“improper,” which, as applied to conduct, im- 
plies such conduct as a man of ordinary and 
reasonable prudence would not, under the cir- 
cumstances, have been guilty of. State v. 
American Surety Co. of New York, 26 Idaho, 
652, 145 P. 1097, 1104, Ann. Cas, 19168, 209, 


UNIFORM 


UNFIT.: Not fit; unsuitable; not adapted 
to the performance of one’s duties ;—not nec- 
essarily synonymous with incompetent, for a 
man might be unfit to discharge a dignified 
office by reason of his moral character, though 
he could not be said to be incompetent, State - 
y. Latham, 174 Ala. 281, 61 So. 351. 


UNFIT FOR USE AS A BEVERAGE. This 
language in a statute is not necessarily ap- 
plicable to an alcoholic compound or prepara- 
tion merely because it may be drunk in suffi- 
cient quantities to produce death. Thamann 
v. Merritt, 111 Neb. 639, 197 N. W. 418, 414. 


UNFORESEEN CAUSE. With reference to 
causes excusing delay, under the Workmen’s 
Compensation Act, in giving notice of injury, a 
cause which could not have been reasonably 
foreseen as likely to arise or. occur, and yet 
is of such a nature as to have substantially in- 
terfered with the giving of the notice, Ward- 
well’s Case, 121 Me. 216, 116 A. 447, 448. A 
reasonable cause. Donahue v. R. A. Sher- 
man’s Sons Co., 39 R. I. 373, 98 A. 109, L. R. 
A. 1917A, T6. 


UNFORESEEN EVENT. In the civil law. 
A vis major; an uncontrollable force ;—so 
used in Ciy. Code La. art. 2697, relating to 
the termination of a lease by the tctal destruc- 
tion of the property. Knapp v. Guerin, 144 
La, T54, 81 So. 302, 305. 


UNGELD. In Saxon law, An outlaw; a per- 
son whose murder required no composition to 
be made, or weregeld to be paid, by his slayer. 


UNICA TAXATIO. The obsolete language of 
a special award of venire, where, of several 
defendants, one pleads, and one lets judgment 
go by default, whereby the.jury, who are to 
try and assess damages on the issue, are also 
to assess damages against the defendant suf- 
fering judgment by default. Wharton. 


UNIFACTORAL OBLIGATION. See Con- 
tract. ` 
UNIFORM, ». Within the meaning of an or- 


dinance requiring a traction company to give 
free transportation to members of the police 
force and fire department when in uniform, a 
plain clothes man, whese only prescribed uni- 
form was a metal badge which might be worn 
concealed, while wearing such badge was “in 
uniform.” Montgomery Light & Traction Co. 
v. Avant, 202 Ala. 404, 80 So. 497, 498, 3 A. L. 
R. 384. 


UNIFORM, aj. Conforming to one rule, 
mode, or unvarying standard; not different 
at different times or places; applicable to ali 
places or divisions of a country. People v. 
Vickroy, 266 1L 384, 107 N. E. 638, 640, Equa- 
ble; applying alike to all within a class, Buf- 
kin v. Mitchell, 106 Miss, 253, 63 So. 458, 459, 
50 L. R. A, (N. 8.) 428 


UNIFORM 


A statute is general and uniform in its op 
eration when it operates equally upon all per- 
sons who are brought within the relations 
and circumstances provided for. McAunich 
v. Mississippi & M. R. Co., 20 Iowa, 342; Peo- 
, ple v. Judge, 17 Cal. 554; Kelley y. State, 5 
Ohio St. 271; State v. Hogan, 63 Ohio St. 202, 
58 N. E. 572, 52 L. R. A. 863, 81 Am. St. Rep. 
626; Arms v. Ayer, 192 Ill. 601, 61 N. E. 851, 
58 L. R. A. 277, 85 Am. St. Rep. 357; Winston 
v. Moore, 244 Pa. 447, 91 A. 520, 524, L. R. A. 
1915A, 1190, Ann. Cas. 1915C, 498; Stevens 
v. Village of Nashwauk, 200 N. W. 927, 929, 
161 Minn. 20. 


“Uniform operation,” as used in a constitutional 
provision requiring all laws of a general nature 
to have a uniform operation, does not mean that the 
law shall operate alike on all persons, but that it 
shall affect all persons uniformly. who stand in the 
same category, or all those who stand in the same 
relation with respect to particular privileges and 
immunities conferred by the act. Gregory v. Hecke, 
73 Cal. App. 268, 238 P. 787, 793. It means that the 
law shall apply to all persons, matters, or things 
which it is intended to affect. If it operates alike on 
all who come within the scope of its provisions, con- 
stitutional uniformity is secured. Cooper v. Rollins, 
152 Ga. 588, 110 S. E. 726, 728, 20 A. L. R. 1105. 

The words “general” and “uniform” as applied to 
laws have a meaning antithetica] to special or dis- 
ecriminatory laws. Ex parte Nowak, 184 Cal. 701, 
195 P. 402, 404. The term “uniform,” however, does 
not mean universal. Watson v. Greely, 67 Cal. App. 
328, 227 P. 664, 670. 


The burdens of taxation, to be uniform, 
must have the essential of equality, and must 
bear alike upon all the property within the 
limits of the unit wherein it is lawful to levy 
taxes for a purpose, whether that unit be the 
state, county, or a municipality. Lang v. 
Commonwealth, 190 Ky. 29, 226 S. W. 379, 
882. See, also, Jordan v. Duval County, 68 
Fla. 48, 66 So. 298, 299. 


With reference to locality, a tax is “uniform” 
when it operates with equal force and effect in every 
place where the subject of it is found, and with 
reference to classification, it is uniform when it 
operates without distinction or discrimination upon 
all persons composing the described class. Hart v. 
Board of Comrs. of Burke County, 192 N. C, 161, 134 
B. E. 403, 405. . 

A tax is valid as being at a “uniform rate” if 
imposed at the same rate in proportion to value as 
is imposed on other property in the taxing district, 
for the tax is then proportional and reasonable, In 
re Opinion. of the Justices, 77 N. H. 611, 93 A. 311, 
312. . 

—Uniform laws. A considerable number of 
laws have been approved by the National Con- 
ference of Commissioners on Uniform State 
Laws, and many of them have been adopted 
in one or more jurisdictions in. the United 
States and its possessions. Among the more 
important of these laws are the Uniform Ne- 
gotiable Instruments Act. which has been 
‘adopted in all the states as well as in the Dis- 
trict of Columbia, Alaska, Hawaii, the Phil- 
ippine Islands, and Porto Rico; the Uniform 
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Sales Act, which in 19382 had been adopted 
in 33 jurisdictions; the Uniform Bills of Lad- 
ing Act, in 28 jurisdictions; the Uniform 
Stock Transfer Act, in 23 jurisdictions; the 
Uniform Aeronautics Act, in 22; and the 
Uniform Partnership Act, in 19. Others 
which may be mentioned include the Uniform 
Warehouse Receipts, Declaratory Judgments, 
Fiduciaries, Fraudulent Conveyance, Deser- 
tion and Nonsupport, and Veterans’ Guard- 
ianship Acts. 


UNIFORMITY. Conformity to one pattern: 
sameness. Naill v. Order of United Com- 
mercial Travelers of America, 103 OKL 179, 
229 P. 833, 837. 

“Uniformity of operation” of laws does not 
require “universality of operation.” The 
former term relates to similarity of conditions 
affecting subjects or localities of the state 
that are appropriately classified. The lat- 
ter term relates to the whole and every part 
of the state. State v. Daniel, 87 Fla. 270, 99 
So. 804, 809. 


The constitutional requirement of “uniformity” is 
complied with when the law operates uniformly 
upon all persons brought within the relations and 
circumstances provided by it. Abbott v. Commis- 
sioners of Roads and Revenues of Fulton County, 
160 Ga. 657, 129 S. E. 38, 41. 


Uniformity in taxation implies equality in 
the burden of taxation, which cannot exist 
without uniformity in the mode of assess- 
ment, as well as in the rate of taxation. Fur- 
ther, the uniformity must be coextensive with 
the territory to which it applies. And it must 
be extended to all property subject to taxa- 
tion, so that all property may be taxed alike 
and equally. Exchange Bank y. Hines, 3 
Ohio St. 15. And see Edye v. Robertson, 112 
U. S. 580, 5 S. Ct, 247, 28 L. Ed. 798; Adams 
y. Mississippi State Bank, 75 Miss. 701, 23 So. 
395; People v. Auditor General, 7 Mich. 90; 
Hilger v. Moore, 56 Mont. 146, 182 P. 477, 481. 


As @ principle of taxation, it is established that 
“uniformity” does not mean universality. Gallardo 
v. Porto Rico Ry., Light & Power Co. (C. ©. A.) 
18 F.(2d) 918, 925. 

The rule of “uniformity” does not require that 
all subjects be taxed, nor taxed alike, but is com- 
plied with when the tax is levied equally and uni- 
formly on all subjects of the same class and kind. 
Sims v. Ahrens, 167 Ark. 557, 271 S. W. 720, 729. 
The uniformity required in taxation is limited to a 
uniformity in rate, assessment, and valuation of the 
particular tax involved, and has no reference to a 
uniformity of the sum total of taxes which a citizen 
is required to pay. King v. Sullivan County, 128 
Tenn. 393, 160 5. W. 847, 848. 

Uniformity in taxation means equality in burden 
and not equality in method. Ewert v. Taylor, 38 S. 
D. 124, 160 N. W. 797, 803. 


UNIFORMITY, ACT OF. An act which regu- 
lates the terms of membership in the. Church 
of England and the colleges of Oxford and 
Cambridge, (St. 13 & 14 Car. II. ce. 4.) See 
St. 9 & 10 Vict. c. 59. The act of uniformity 
has been amended by the St. 35 & 36 Vict e 
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35, which inter alia provides a shortened 
form of morning and evening prayer. Whar- 
ton. 


UNIFORMITY OF PROCESS ACT. The 
‘English statute of 2 Wm. IV. c. 39, establish- 
ing a uniform process for the commencement 
‘of actions in all the courts of law at West- 
minster,. 3 Steph. Comm. 566. The improved 
system thus established was more fully 
‘amended by the Procedure Acts of 1852, 1854, 
dnd 1860, and by the Judicature Acts of 1873 
and 1875. 


UNIGENITURE. The state of being the only 
begotten. 


UNILATERAL. One-sided; ex parte; hav- 
ing relation to only one’ of two or more per- 
sons or things. 


UNILATERAL CONTRACT. See Contract. 


UNILATERAL MISTAKE. A mistake or 
misunderstanding as to the terms or effect of 
a contract, made or entertained by one of the 
parties to it but not by the other. Green v. 
Stone, 54 N. J. Eq. 387, 34 A. 1099, 55 Am. St. 
Rep, 577; Kant v. Atlanta, B. & A. R. Co., 
189 Ala. 48, 66 So. 598, 589. 


UNILATERAL RECORD. Records are uni- 
lateral when offered to show a particular fact, 
as a prima facie case, either for or against 
a stranger. Colligan vy. Cooney, 107 Tenn. 
214, 64 §. W. 31. 


‘UNIMPEACHABLE WITNESS. Under a 
‘statute requiring proof of a holographic will 
by the unimpeachable evidence of at least 
three disinterested witnesses to the testator’s 
handwriting, an “unimpeachable witness” is 
-one whom the jury finds to speak truthfully 
and whose conclusion they find to be correct, 
notwithstanding the presence of other evi- 
dence contradicting him. Sneed v. Reynolds, 
166 Ark. 581, 266 8. W. 686, 689; Murphy v. 
Murphy, 144 Ark. 429, 222 S. W. 721, 723. 


‘UNIMPROVED LAND. A statutory term 
-which includes lands, once improved, that 
have reverted to a state of nature, as well as 
lands that have never been improved. Moore 
v. Morris, 118 Ark. 516, 177 S. W. 6, 8 


UNINCLOSED PLACE. A place not entirely 
“inclosed, an “inelosed” place being a place in- 
closed on all sides by some sort of material. 
Ex parte Wisner, 32 Cal. App. 637, 163 P. 868, 
869. . 


UNINTELLIGIBLE. 


That which cannot be 
understood. ` 


UNIO. Lat. In canon law. A consolidation 
of two churches into one. Cowell. 


: UNIO PROLIUM. Lat. Uniting of offspring. 
A method of adoption, chiefly used in Ger- 
“many, by which stepchildren (on either or 


. dral., 


UNION OF CHURCHES ` 


both sides of the house) are made equal, in 
respect to the right of succession, with the 
children who spring from the marriage of the 
two contracting parties, See Heinece. Eleni. 
§ 188. 


UNION. A league; a federation; an unin- 
ecorporated association of persons for a com- 
mon purpose; as, a trade or labor union. 
Hughes v. State, 109 Ark. 408, 160 S. W. 209. 


In Ecclesiastical Law 


Two or more benefices which have been 
united into one benefice. Sweet. 


In English Poor-Law 


Two or more parishes which have been 
consolidated for the better administration of 


. the poor-law therein. 


In Public Law 


A popular term in America for the United 
States; also, in Great Britain, for the con- 
solidated governments of England and Scot- 
land, or for the political tie between Great 
Britain and Ireland. 


In Scotch Law 


A “clause of union” is a clause in a feoff- 
ment by which two estates, separated or not 
adjacent, are united as one, for the purpose 
of making a single seisin suffice for both. 


UNION-JACK. The national flag of Great 
Britain and Ireland, which combines the ban- 
ner of St. Patrick with the crosses of St. 
George and St. Andrew. The word “jack” is 
most probably derived from the surcoat, 
charged with a red cross, anciently used by 
the English soldiery. This appears to have 
been called a “jacque,” whence the word 
“jacket,” anciently written “jacquit.” Some, 
however, without a shadow of evidence, de- 
rive the word from “Jacques,’’ the first al- 
teration having been made in the reign of 
King James I. Wharton. 


UNION MORTGAGE CLAUSE. A clause, as 
in a fire policy (together with the rider mak- 
ing the loss, if any, payable to the mortgagee), 
which provides that if the policy is made 
payable to a mortgagee of the insured real 
estate, no act ‘or default of any person other 
than such mortgagee, or his agents or those 
claiming under him, shall affect his right to 
recover in case of loss on such real estate. 
Bankers’ Joint Stock Land Bank of Milwau- 
kee, Wis., v. St. Paul Fire & Marine Ins. Co., 
158 Minn. 363, 197 N. W. 749. 


UNION OF CHURCHES. A combining and 

consolidating of two churches into one. - Also 

it is. when one church.is made subjeet to 

another, and one man is rector of both; and 

where a conventual church is made a | cathe- 
Tomlins. i 


UNION SOLDIERS — 


UNION SOLDIERS. Those who fought in 
the American Civil War in support of the 
Union, in contradistinction to Confederate 
scldiers, who fought for the establishment of 
the new confederacy. Keely -v. Board of 
Sup’rs of Dubuque County, 158 Iowa, 205, 139 
N. W. 473, 474. 


UNIT. A term sometimes used in the sense 
of a share, as in an oil syndicate, Chew v. 
U. S. (C. C. A.) 9 F.(2d) 348, 351, or as equiv- 
alent to an investment security, State v. 
Summerland, 150 Minn. 266, 185 N. W. 255, 
256. 


UNIT OF PRODUCTION. The “unit of pro- 
duction” method of determining the taxable 
net income or profit in the oil or gas business 
is accomplished by a system of accounting 
by which is ascertained, as nearly as science 
will permit, the total amount of recoverable 
oil in the property, and to each barrel of this 
oil is assigned its part of the capital invest- 
ment, and from the sale price of each barrel 
preduced and sold there is deducted the ex- 
penses of producing it, and its proportion of 
the capital investment, leaving the balance as 
prefit, and thus, when the property is ex- 
hausted, the operator has received back his 
capital and expenses, and accounted for his 
net income or loss. Carter v. Phillips, 88 OE. 
202, 212 P. 747, 750. 


UNITAS PERSONARUM. Lat. The unity 
of persons, as that between husband and 
wife, or ancestor and heir. 


UNITED IN INTEREST. A statutory term 
applicable to codefendants only when they 
are similarly interested in and will be similar- 
ly affected by the determination of the issues 
involved in the action; McCord v. McCord, 
104 Ohio St. 274, 185 N. E. 548, 549; e. g. 
joint obligors upon a guaranty; 
Graphophone Co, v. Slawson, 100 Ohio St. 473, 
126 N. ©. §90, 891. 


UNITED KINGDOM OF GREAT BRITAIN 
AND IRELAND. The official title of the 
kingdom composed of England, Scotland, Ire- 
land, and Wales, and including the colonies 
and possessions beyond the seas, under the 
act of January 1, 1801, effecting the union 
between Ireland and Great Britain. 


UNITED STATES BONDS. Obligations for 
payment of money which have been at vari- 
ous times issued by the government of the 
United States. i 


UNITED STATES COMMISSIONERS. It 
shall be the duty. of the district court of each 
judicial district to appoint such number of 
persons, to be known as United States com- 
missioners, at such places in the district as 
may be designated by the distriet court: Rev. 
St. U. S. § 627 (28 USCA $ 526, note). See 5 
-USCA § 923: 8-USCA::§ 45;:18 USCA §§ 591, 
641, 651, 652; 22 USCA § 257; 28 USCA: §§ 
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128, 126, 392, 393, 526, 758; Austill v. United 
States, 58 Ct. Cl. 232; United States v. Mares- 


“ca (D. C.) 266 F. 713. 


UNITED STATES COURTS. Except in the 
case of impeachments the judicial power of 
the United States is vested by the Constitu- 
tion in a supreme court and such other in- 
ferior courts as may be from time to time 
established by congress. All the judges are 
appointed by the president, with the advice 
and consent of the senate, to hold office dur- 
ing good behavior, and their compensation 
cannot be diminished during their terms of 
office. The judges, other than those of the 
supreme court, are circuit judges and district 
judges. The circuit judges compose the cir- 
cuit courts of appeals and the district judges 
hold the district courts, and also at times sit 
iu the circuit courts of appeal. For a de- 
tailed statement of the territorial boundaries 
of the several districts and divisions of dis- 
tricts, see 28 USCA § 141 et seq. and various 
special acts. 

In statutes, the words “court of the dis- 
trict” (Prieto v. U. S. Shipping Board Emer- 
gency Fleet Corporation, 193 N. Y. S. 342, 117 
Mise. 703), and “courts of the United States,” 
are commonly deemed to refer to federal 
courts and not to state courts. General Inv. 
Co. v. Lake Shore & M. S. Ry. Co. (C. ©. A.) 
269 F. 235, 237. 


UNITED STATES CURRENCY. Commonly 
understood to include every form of currency 
authorized by the United States government, 
whether issued directly by it or under its au- 
thority.. Appel vy. State, 28 Ariz. 416, 237 P. 
190, 191. 


UNITED STATES NOTES. Promissory 
notes, resembling hank-notes, issued by the 
government of the United States. 


UNITED STATES OFFICER. Usually and 
strictly, in United States statutes, a person 
appointed in the manner declared under 
Const. art. 2, § 2, McGrath v. U. S. (C. C. A.) 
275 F. 294, 300, providing for the appoint- 
ment of officers, either by the President and 
the Senate, the President alone, the courts of 
law, or the heads of departments, Steele v. 
U. S., 45 8. Ct. 417, 418, 267 U. S. 505, 69 L. 
Ed. 761. Thus, a prohibition agent, appoint- 
ed by the Commissioner of Internal Revenue, 
is not an “officer of the United States,” with- 
in the meaning of article 2, § 2. Keehn vV. 
U. S. (C. C. A.) 300 F. 498, 496. A receiver- 
appointed by a federal court may be an “offi- 
cer of the United States,” within the mean- 
ing of Criminal Code, § 97, and Act March 
4, 1911 (18 USCA §§ 183, 189), Weitzel v. U. 
S. (C. C. A) 274 F. 101, 102, but not within 
the meaning of the Revenue Act. Oct. 3, 1917, 
$ 201(a), 40 Stat. 308, the words “officers or 
employees” meaning persons: holding offices 


‘that are public: stations, conferred by ap- 


pointment: of the: government, and embracing. 
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the idea of tenure, duration, emolument, and 
duties fixed by law. Fleming v. Bowers (D. 
C.) 11 F.2d) 789,.790. An “officer of the 
United States,” within Const. art. 4, § 3, 
is one who holds office under appointment 
by the President, or by heads of departments 
authorized to make appointments, usually 
evidenced by a commission, but a commission 
is not essential to the validity of the ap- 
pointment. Fekete v. City of East St. Louis, 
315 Il, 58, 145 N. E. 692, 693, 40 A. L. R. 
650, 


UNITY. In the law of estates. The peculiar 
characteristic of an estate held by several 
in joint tenancy, and which is fourfold, viz., 
unity of interest, unity of title, unity of time, 
and unity of posssession. In other words, 
joint tenants have one and. the same inter- 
est, accruing by one and the same conveyance, 


commencing at one and the same time, and. 


held by one and the same undivided posses- 
sion. 2 Bl. Comm. 180. 


UNITY OF INTEREST. This term is ap- 
plied to joint tenants, to signify that no one 
of them can have a greater interest in the 
property than each of the others, while, in 
the case of tenants In common, one of them 
may have a larger share than any of the oth- 
ers. Williams, Real Prop. 134, 139. 


UNITY. OF POSSESSION. Joint possession 
of two rights by several titles. As if I take 
a lease of land from a person at a certain 
rent, and afterwards I buy the fee-simple of 
such land, by this I acquire unity of pos- 
session, by which the lease is extinguished. 
Cowell; Brown. It is also one of the essen- 
tial properties of a joint estate, each of the 
tenants having the entire possession as well 
of every parcel as of the whole. 2 Bl. Comm. 
182. 


UNITY OF SEISIN is where a person seised 
of land which is subject to an easement, prof- 
it à prender, or similar right, also becomes 
seised of the land to which the easement or 
other right is annexed. Sweet. 


UNITY OF TIME. One of the essential prop- 
erties of a joint estate; the estates of the 
tenants being vested at one and the same peri- 
od. 2 Bl. Comm, 181. 


UNITY OF TITLE is applied to joint tenants, 
to signify that they hold their property by 
one and the same title, while tenants in 
-common may take property by several titles. 
Williams, Real Prop. 134. ` 


Unius omnino testis responsio non audiatur, 
The answer of one witness shall not be heard 
at all; the testimony of a single witness 
shall not be admitted under any circum- 
stances. A maxim of the civil and canon law. 
Cod. 4, 20, 9; 3 BL Comm. 370; Best, Hy. 
p. 426, § 390, and note. 


UNIVERSITAS RERUM 


Uniuscujusque. contractus initium. spectandum 
est, et causa. The commencement and cause 
of every contract are to'be regarded, Dig. 
17, 1, 8; Story, Bailm. § 56, 


UNIVERSAL. Having relation to the whole 
or an entirety; pertaining to all without 
exception; a term more extensive than “gen- 
eral,” which latter may admit of exceptions. 
See Blair v. Howell, 68 Iowa, 619, 28 N. W. 
199; Koen v. State, 35 Neb. 676, 53 N. W. 
595, 17 L. R. A. 821. 


UNIVERSAL AGENT. One who is appoint- 
ed to do all the acts which the principal can 
personally do, and which he may lawfully del- 
egate the power to another to do. Story, Ag. 
18; Baldwin v. Tucker, 112 Ky. 282, 65 S. 
wW. 841, 57 L. R. A. 451; Wood v. McCain, 
7 Ala. 800. 


UNIVERSAL LEGACY. See Legacy. 


UNIVERSAL PARTNERSHIP. 
ship. 


See Partner- 


UNIVERSAL . REPRESENTATION. In 
Scotch law. A term applied to the representa- 
tion by an heir of his ancestor. Bell. 


UNIVERSAL SUCCESSION. In the civil 
law. Succession to the entire estate of an- 
other, living or dead, though generally the 
latter, importing succession to the entire prop- 
erty of the predecessor as a juridical entire- 
ty, that is, to all his active as well as passive 
legal relations. Mackeld. Rom. Law, § 649. 


Universalia sunt notiora singularibus. 2 Rolle, 
294. Things universal are better known than 
things particular. 


UNIVERSITAS. Lat. In the civil law. A 
corporation aggregate. Dig. 3, 4, T. Liter- 
ally, a whole formed out of many individu- 
als. 1 Bl. Comm. 469. 


UNIVERSITAS FACTI. In the civil law. A 
plurality of corporeal things of the same 
kind, which are regarded as a whole; e. g., a 
herd of cattle, a stock of goods. Mackeld. 
Rom. Law, § 162. ' 


UNIVERSITAS JURIS. In the civil law. A 
quantity of things of all sorts, corporeal as 


‘well as incorporeal, which, taken together, 


are regarded as a whole; e. g., an inher- 
itance, an estate. Mackeld. Rom. Law, § 
162. : 


UNIVERSITAS RERUM. In the civil law. 
Literally, a whole of things. Several single 
things, which, though not mechanically con- 
nected with one another, are, when taken to- 
gether, regarded as a whole in any legal re- 
spect. Mackeld. Rom. Law, § 162. 


Universitas vel corporatio non dicitur aliquid 
facere nisi id sit collegialiter deliberatum, etiam- 
si major pars id faciat. A university or cor- 


UNIVERSITY 


poration is not. said to do anything unless it 
be deliberated upon as a body, although the 
majority should do it. Dav. 48. 


UNIVERSITY. An institution of higher 
learning, consisting of an assemblage of col- 
leges united under one corporate organiza- 
tion and government, affording instruction in 
the arts and sciences and the learned profes- 
sions, and conferring degrees. See Com. v. 
Banks, 198 Pa. 397, 48 A. 277. 


UNIVERSITY COURT. See 
Courts in the Two Universities. 


Chancellor’s 


UNIVERSUS. Lat. The whole; all togeth- 
er. Calvin. 
UNJUST. Contrary to right and justice, or 


to the enjoyment of his rights by another, or 
to the standards of conduct furnished by the 
laws. 
264 F. 691, 695; Komen v. City of St. Louis, 
316 Mo. 9, 289 S. W. 838, 841. 


The law French 
Britt. e. 12. 


UNKOUTH. Unknown. 
form of the Saxon “uncouth.” 


UNLAGE. Sax. An unjust law. 


UNLARICH. In old Scotch law. That which 
is done without law or against law. Spel- 
man. 


UNLAW. In Scotch law. A witness was for- 
merly inadmissible who was not worth the 
king’s unlaw; i. e., the sum of £10 Scots, then 
the common fine for absence from court and 
for small delinquencies. Bell. 


UNLAWFUL. That which is contrary to law 
or unauthorized by law. State v. Chenault, 
20 N. M. 181, 147 P. 283, 285. - 
“Unlawful” and “illegal” are frequently 
used as synonymous terms, but, in the prop- 
er sense of the word, “unlawful,” as applied 
to promises, agreements, considerations, and 
the like, denotes that they are ineffectual in 
law because they involve acts which, although 
not illegal, i. e, positively forbidden, are 
disapproved of by the law, and are there- 
‘fore not recognized as the ground of legal 
rights, either because they are immoral or be- 
cause they are against public policy. It is 
on this ground that contracts in restraint of 
marriage or of trade are generally void. 
Sweet. And see Hagerman v. Buchanan, 45 
N. J. Eq. 292, 17 A. 946, 14 Am. St. Rep. 732; 
Tatum v. State, 66 Ala. 467; Johnson v. 
State, 66 Ohio St. 59, 63 N. E. 607, 61 L. R. 
A. 277,.90 Am. St. Rep. 564; Pinder v. State, 
27 Fla. 370, 8 So. 837, 26 Am. St. Rep. 75; 
MacDaniel v. U. S.. 87 F. 321, 30 C. ©. A. 670; 
People v. Chicago Gas Trust Co., 180 Ill. 268, 
22 N. E. 798, 8 L. R. A. 497, 17 Am. St. Rep. 
319. 


UNLAWFUL ASSEMBLY. At common law. 
The meeting ‘together of three or more per- 
sons, to the disturbance. of the public. peace, 


U. S. v. Oglesby Grocery Co. (D. C.Y 
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and with the intention of co-operating in the 
forcible and violent execution of some unlaw- 
ful private enterprise, If they take steps to- 
wards the performance of their purpose, it 
becomes a rout; and, if they put their de- 
sign into actual execution, it is a riot. 4 BL 
Comm. 146. Any meeting of great numbers. 
of people, with such circumstances of ter- 
ror as cannot but endanger the public peace, 
and raise fears and jealousies among the sub- 
jects of the realm. 4 Steph. Comm. 254; 
Shields v. State, 187 Wis. 448, 204 N. W. 486, 
487, 40 A. L. R. 945. 


UNLAWFUL DETAINER. The unjustifiable 
retention of the possession of lands by one 
whose original entry was lawful and of right, 
but whose right to the possession has termi- 
nated and who refuses to quit, as in the case 
of a tenant holding over after the termination 
of the lease and in spite of a demand for pos- 
session by the landlord. McDevitt v. Lam- 
bert, 80 Ala. 536, 2 So. 438; Silva v. Campbell. 
84 Cal. 420, 24 Pac. 316: Code Tenn. 1896, § 
5093 (Code 1932. § 9247). 

Where an entry upon lands is unlawful. 
whether forcible or not, and the subsequeut 
conduct is forcible and tortious, the offense 
committed is a “forcible entry and detainer ;” 
but where the original entry is lawful, and 
the subsequent holding forcible and tortious, 
the offense is an “unlawful detainer” only. 
Pullen v. Boney, 4 N. J. Law, 129. 


UNLAWFUL ENTRY. An entry upon lands 
effected peaceably and without force, but 
which is without color of title and is accom- 
plished by means of fraud or some other will- 
ful wrong. Dickinson v. Maguire, 9 Cal. 46; 
Blaco v. Haller, 9 Neb. 149, 1 N. W. 978. 


UNLAWFULLY. Illegally: wrongfully. Di- 
ckinson v. New York. 92 N. Y. 584: Dam- 
eron v. Hamilton, 264 Mo. 108, 174 S. W, 425, 
430: see State v. Massey, 97 N. C. 465, 2 S. 
E. 445. This word is frequently used in in- 
dictments in the description of the offence: 
it is necessary when the crime did not exist 
at common law, and when a statute, in de- 
scribing an offence which it creates, uses the 
word; 1 Mood. C. C. 389: but is unnecessary 
whenever the crime existed at common law 
and is manifestly illegal; 1 Chit. Cr. L. 
*241. 


UNLESS. “If it be not that,” “if it be not 
the case that,” “if not,” “supposing not,” “if 
it be not,” “except.” West Lumber Co. v. 
Keen (Tex. Com. App.) 287 S. W. 236; State 
v. Timmerari, 96 N. J. Law, 442, 115 A. 394, 
395; Ward v. Interstate Business Men’s Acc. 
Ass’n, 185 Iowa, 674, 169 N. W. 451, 452. 


“UNLESS” LEASE. An oil and gas lease 
which provides that lease will be rendered 
null and void and lessee will automatically be 
relieved from liability, upon failure to com- 
mence operations or to pay rent. It must be 
expressly stipulated in the lease that lease 
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shall become null and void at a certain time 
“unless” the lessee begins operations or pays 
the rental stipulated. Brunson v. Carter Oil 
Co. (D. C.) 259 F. 656, 663. 


UNLIMITED. Without confines, unrestrict- 
ed, boundless. Flynn v. Caplan, 234 Mass. 
516, 126 N. E. 776, TTT. 


UNLIQUIDATED. Not 
amount; not determined ; 
sessed or unsettled; 
ages, 

A debt is spoken of as “unliquidated,” if the 
amount thereof cannot be ascertained at the 
trial by a mere computation, based on the 
terms of the obligation or on some other ac- 
cepted standard. Hettrick Mfg. Co. v. Barish, 
199 N. Y. S. 755, 767, 120 Misc. 673. 

Under the law of accord and satisfaction, a 
claim or debt will be regarded as unliquidat- 
ed if it is in dispute as to the proper amount. 
Early-Foster Co. v. W. F. Klump & Co. (Tex. 
Civ. App.) 229 S. W. 1015, 1018; Schultz v. 
Farmers’ Elevator Co., 174 Iowa, 667, 156 N. 
W. T16, 719. See Damages. 


ascertained in 
remaining unas- 
as unliquidated dam- 


UNLIVERY. A term used in maritime law 
to designate the unloading of cargo of a ves- 
sel at the place where it is properly to be 
delivered. The Two Catharines, 24 Fed. Cas, 
429. 


UNMARRIED. Its primary meaning — is 
“never having been married”; but it is a 
word of flexible meaning and it may be con- 
strued as not having a husband or wife at 
the time in question. 9 H. L. Cas, 601; 
People v. Weinstock (Mag. Ct.) 140 N. Y. §. 
453, 458; Myers v. Denver & R. G. R. Co. 
61 Colo. 302, 157 P. 196, 197, L. R. A. 
1917D, 287. A divorced woman has been 
held an unmarried woman; In re Giles, 85 
C. C. A. 418, 158 F. 596; State v. Wallace, 
79 Or. 129, 154 P. 430, L. R. A. 1916D, 457. 


UNNATURAL OFFENSE. The infamous 
crime against nature; i. e„ sodomy or bug- 
gery. 


UNNATURAL WILL. An expression applied 
to disposition of estate or large portion 
thereof to strangers, to exclusion of natural 
objects of testator’s bounty without apparent 
reason, In re Shay’s Estate, 196 Cal. 355, 
237 P. 1079, 1083. . 


UNNECESSARY. Not required by the cir- 
cumstances of the case, Hickman v. Ohio 
State Life Ins. Co., 92 Ohio St. 87, 110 N. E. 
542, 543. 


Uno absurdo dato, infinita sequuntur. 1 Coke, 
102. One absurdity being allowed, an in- 
finity follows. 


UNO ACTU. Lat. In a single act; by one 
and the same act. i 


UNO FLATU. Lat. 
& G, 45. 


In one breath, 3 Man. 
Uno flatu, et uno intuitu, at one 


UNSOLEMN WILL 


breath, and in one view. Pope v. Nickerson, 
3 Story; 504, Fed. Cas. No. 11,274, 


UNOCCUPIED. In fire policies covering 
dwellings “unoccupied” means not used as 
a dwelling by human beings, Russell v. 
Granite State Fire Ins. Co., 121 Me. 248, 116 
A. 554, 556. The terms vacant and “unoc- 
cupied” are not synonymous. The former 
term generally refers to inanimate objects, ` 
the latter to animate occupancy. Parmeter 
y. Williamsburgh City Fire Ins. Co., 48 N. D. 
530, 185 N. W. 810, 811. See Occupation. 


UNPRECEDENTED. Unusual and extraordi- 
nary; affording no reasonable warning or 
expectation of recurrence. Nashville, C. & 
St. L. Ry. v. Yarbrough, 194 Ala. 162, 69 So. 
582, 584. 


UNQUES. L. 
unques, never. 


UNQUES PRIST. L. Fr. Always ready. 
Cowell, Another form of tout temps prist. 


UNREASONABLE. Beyond the rules of rea- 
son or moderation ; immoderate or exorbitant. 
U. S. v. Oglesby Grocery Co. (D. C.) 264 F. 
691, 695, See “Search.” 


UNRULY AND DANGEROUS. “Unruly and 
dangerous” animals, within the meaning of 
the law, are such as are likely to injure oth- 
er domestic animals and persons. Fink v. 
United States Coal & Coke Co., T2 W. Va. 507, 
7S S. E. 702, 703. 


UNSAFE. “Dangerous.” Hanson v. City of 
Anamosa, 177 Iowa, 101, 158 N. W. 591, 595; 
Houston & T. C. R, Co. v. Smallwood (Tex. 
Civ. App.) 171 §. W. 292, 293. 


UNSEATED LAND. See Land. 


UNSEAWORTHY. Of a vessel, unable to 
withstand the perils of an ordinary voyage 
at sea. Fireman’s Fund Ins. Co. v. Compania 
de Navegacion, Interior, $. A. (C. C. A.) 19 
F.(2d) 493, 495; The Willdomino (C. C. A.) 
300 F. 5,12; The Asuarca (D. C.) 291 F. 73, 
74; Brown v. Jerome (C. C. A.) 298 F. 1, 5. 
Also, within the meaning of the Harter Act 
(46 USCA §§ 190-195), unable to withstand 
an extraordinary peril, such as a tropical 
hurricane, when the master and manager 
knew or should have known, when the ship 
left her home port, that the hurricane was 
approaching. Texas & Gulf S. S. Co. v. Park- 
er (C. ©. A.) 263 F. 864, 868. See, also, Sea- 
worthiness. ‘ 


UNSOLEMN WAR. War denounced without 
a declaration; war made not upon general 
but special declaration; imperfect war. Peo- 
ple v. McLeod, 1 Hill (N. Y.) 409, 37 Am. Dec. 
328. . 
UNSOLEMN WILL. 

In the Civil Law 


One in which an executor ig not appointed. 
Swinb. Wills 29. 


Fr. Ever; always. Ne 


UNSOUND MIND 


UNSOUND MIND. A person of unsound 
mind is one who from infirmity of mind 
is incapable of managing himself or his af- 
fairs. The term, therefore, includes insane 
persons, idiots, and imbeciles. Sweet. See 
Insanity. And see Cheney v. Price, 90 Hun, 

38, 37 N. Y. S. 117; In re Black’s Es- 
tate, 1 Myr. Prob. (Cal.) 24; In re Mason, 3 
- Edw. Ch, (N. Y.) 380; Hart v, Miller, 29 Ind. 
App. 222, 64 N. E. 239; In re Lindsley, 44 
N. J. Eg. 56%, 15 A. 1, 6 Am. St. Rep. 913; 
Dennett v. Dennett, 44 N. Tf. 531, 84 Am. 
Dec. 97; Edwards v. Davenport (C. ©.) 20 
F. 758; Witte v. Gilbert, 10 Neb. 539, 7 N. 
W. 288; Stewart v. Lispenard, 26 Wend, (N. 
_ XY) 800; Ray v. State, 32 Ga. App. 513, 124 
S. E. 57. 


UNTHRIFT. A prodigal; a spendthrift. 1 


Bl. Comm. 306. 


UNTIL. Up to time of. “Until” is a word 
of limitation, used crdinarily to restrict that 
which precedes to what immediately follows 
it, and its office is to fix some point of time 
or some event upon the arrival or occurrence 
of which what precedes will cease to exist. 
State v. Kehoe, 49 Mont. 582, 144 P. 162, 164; 
Whitford v, Lee, 97 Conn. 554, 117 A. 554, 
556; Board of Education of School Dist. No. 
41 v. Morgan, 316 Ill. 148, 147 N. E. 34, 37; 
Irwin v. Irwin, 179 App. Div. 871, 167 N. Y. 
S. 76, 78. 


UNTRUE. Prima facie inaccurate, but not 
necessarily wilfully false. 3 B. & S. 929. 


Unumgtodque dissolvitur eodem ligamine quo 
ligatur. Every obligation is dissolved by the 
same solemnity with which it is created. 
Broom, Max. 884. i 


Unumguodque ecdem modo quo colligatu est, 
dissolvitur,—quo constituitur, destruitur. . Ev- 
erything is dissclved by the same means by 
which it is put together, —destroyed by the 
same means by which it is established. 2 
Role, 39; Broom, Max. &91. 


Unumguodque est id quod est principalius in 
ipso. Hob. 123. That which is the principal 
part of a thing is the thing itself. 


Unumguodque principiorum est sibimetipsi 
fides; et perspicua vera non sunt probanda. 
Every general principle [or maxim of law] is 
its own pledge or warrant; and things that 
are clearly true are not to be proved. 
Branch; Co. Litt. 11. 


UNUS NULLUS RULE, THE. The rule of 
evidence which obtains in the civil law, that 
-the testimony of one witness is equivalent 
to the testimony of none. Wharton. 


UNVALUED POLICY. One in which the val- 
ue of the interest at risk is not fixed in the 
policy: but is‘ estimated bya certain stand- 
ard, and, in case of loss, is made-out by proof. 
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Peninsular & O. 8. S. Co. v. Atlantic Mut. 
Ins, Co. (D. C) 185 F. 172. 


UNWHOLESOME FOOD. Food not fit to be 


eaten; food which if eaten would be inju- 
rious. 
UNWORTHY.  Unbecoming, discreditable, 


not having suitable qualities or value. Alsup 
v. State, 91 Tex. Or. R. 224, 238 8. W. 667, 
669. 


UNWRITTEN LAW. All that portion of the 
law, observed and administered in the courts, 
which has not been enacted or promulgated 
in the form of a statute or ordinance, includ- 
ing the unenacted portions of the common 
law, general and particular customs having 
the force of law, and the rules, principles, 
and maxims established by judicial prece- 
dents or the successive like decisions of the 
ecurts. See Code Civ. Proc. Cal. § 1899; 
B. & C. Comp. Or. 1901, § 736 (Code 1980, § 
9-609). 

A popular expression to designate a sup- 
posed rule of law that a man who takes the 
life of his wife’s paramour or daughter’s se- 
ducer is not guilty of a criminal offence. 
Almerigi v. State, 17 Okl. Cr. 458, 188 P. 1094, 
1096. <A trial judge is said to have expressed 
to a jury his approval of a verdict based up- 
on such a theory ; see 43 Canada L. J. 764; it 
is said to have received recognition in Cali- 
fornia; see 19 Green Bag 721, an article 
from the London L, J.; see also 12 Law 
Notes 224. The rule was much urged upon a 
jury in the common pleas of Philadelphia: 
Biddle, J., said to counsel: “In this court 
the ‘unwritten law’ is not worth the paper 
it isn’t written on.” 


UPLANDS. Lands bordering on bodies of 
waters. Martin v. Busch, 93 Fla. 535, 112 So. 
274, 285. 

UPLIFTED HAND. The hand raised towards 
the heavens, in one of the forms of taking 
an oath, instead of being laid upon the Gos- 
pels. ` 


UPPER BENCH. The court of king's bench, 
in England, was so called during the inter- 
val between 1649 and 1660, the pericd of the 
commonwealth, Rolle being then chief jus- 
tice. See 3 BL Comm. 202. 


UPSET PRICE. The price at-which any sub- 
ject, as lands or goeds, is exposed to sale 
by auction, below which it is not to be sold. 
In a final decree in foreclosure, the decree 
should name an upset price large encugh to 
cover costs and all allowances made by the 
court, receiver’s certificates and interest, liens 
prior to the bonds, amounts. diverted from 
the earnings, and ‘all undetermined claims 
which will be settled before the confirmation 


and salr;' Blair v. St. Louis, H. &-K: R. Co. 
(0. GC.) 25 FY 232, ' i 
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‘UPSUN. In Scotch law. Between the hours 
of sunrise and sunset. Poinding must be ex- 
ecuted with upsun. 


URBAN HOMESTEAD. See Homestead. 


URBAN SERVITUDE, City servitudes, or 
servitudes of houses, are ealled “urban.” 
They are the éasements appertaining to the 
building and construction of houses; as, for 
instance, the right to light and air, or the 
right to build a house so as to throw the 
rain-water on a neighbor’s house. Mozley & 
Whitley; Civ. Code La. § 711. 


URBS. Lat. In Roman law. A city, or a 
walled town. Sometimes it is put for civitas, 
and denotes the inhabitants, or both the city 
‘and its inhabitants; i. e., the municipality cr 
commonwealth. By way of special pre-emi- 
nence, urbs meant the city of Rome. Ains- 
worth. 


URE. L. Fr. Effect; practice. 
put in practice; carried into effect. 


Mis en ure, 
Kelham. 


USAGE. A reasonable and lawful public 
custom in a locality concerning particular 
transactions which is either known to the 
parties, or so well established, general, and 
uniform that they must be presumed to have 
acted with reference thereto. And see Mil- 
roy v. Railway Co., 98 Iowa, 183, 67 N. W. 
276; Barnard v. Kellogg, 10 Wall 888, 19 
L. Ed. $87; Wilcocks v. Phillips, 29 Fed. Cas. 
1203; McCarthy v. McArthur, 69 Ark. 313, 63 
S. W. 56; Lincoln & K. Bank v. Page, 9 Mass. 
156, 6 Am. Dec. 52; Lane v. Bank, 3 Ind. App. 
299, 29 N. E. 613; Morningstar v. Cunning- 
ham, 110 Ind. 328, 11 N. E. 593, 59 Am. Rep. 
211; Barreda v. Milmo Nat. Bank (Tex. Civ. 
App.) 241 S. W. 748, 745. Gerseta Corporation 
v. Silk Ass’n of America, 220 App. Div. 293, 
222 N. Y. S. 11, 13. 


This word, as used in English law, differs from 
“custom” and “prescription,” in that no man may 
claim ‘a rent common or other inheritance by usage, 
though he may by prescription. Moreover, a usage 
is local in all cases, and must be proved; whereas, 
a custom is frequently general, and as such is no- 
ticed without proof. “Usage,” in French law, is the 
“usus” of Roman law, and corresponds very nearly 
to the tenancy at will or on sufferance of English 
law. Brown. 

“Usage,” in its most extensive meaning, includes 
poth custom and prescription; but, in its narrower 
signification, the term refers to a general habit, 
mode, or course of procedure. A usage differs from 
a custom, in that it does not require that the usage 
should be immemorial to establish it; but the usage 
must be known, certain, uniform, reasonable, and 
not contrary to law. Lowry v. Read, 3 Brewst. (Pa.) 
452. 

“Usage” is also called a “custom,” though the lat- 
ter word has also another signification; it is a long 
and uniform practice, applied to habits, modes, and 
courses of dealing. It relates to modes of action, 
and does not comprehend the mere adoption of cer- 
tain peculiar doctrines or rules of law. Dickinson 
v. Gay, 7 Allen (Mass.) 29, 83 Am, Dec, 658. 


1 Forb. Inst. pt. 3, p. 82. 


‘ USE 


General: Usage 


One which prevails generally throughout 
the country, or is followed generally by a giv- 
en profession or trade, and is not local in its 
nature or observance. 


Usage of Trade 


A course of dealing; a mode of conduct- 
ing transactions of a particular kind. Has- 
kins v. Warren, 115 Mass. 535. 


USANCE. In mercantile law. The common 
pericd fixed by the usage or custom or habit 
of dealing between the country where a bill 
is drawn, and that where it is payable, for 
the payment of bills of exchange. It means, 
in some countries, a month, in others two or 
more. months, and in others half a month. 
Story, Bills, §§ 50, 144, 332. 


USE, v. To make use of, to convert to one’s 
service, to avail one’s self of, to employ. Rice 
v. Fields, 192 Ky. 161, 232 S. W. 385; Bastian 
v. State, 104 Misc. 287, 175 N. Y. S. 564, 566; 
Whitaker v. Regents of the University of Cal- 
ifornia, 89 Cal. App. 111, 178 P. 808, 310. 


USE, n. <A confidence reposed in another, who 
was made tenant of the land, or terre-tenant, 
that he would dispose cf the land according 
to the intention of the cestui que use, or him 
to whose use it was granted, and suffer him 
to take the profits. 2 Bl. Comm. 328, 

A right in one person, called the “cestui 
que use,” to take the profits cf land of which 
ancther has the legal title and possession, 
together with the duty of defending the 
same, and of making éstates thereof accord- 
ing to the direction of the cestui que use. 
Bouvier. . 


Uses and trusts are not so much different things 
as different aspects of the same subject. A use re- 
gards principally the beneficial interest; a trust 
regards principally the nominal ownership. The 
usage of the two terms is, however, widely different, 
The word “use” is employed to denote either an es- 
tate vested since the statute of uses, and by force of 
that statute, or to denote such an estate created be- 
fore that statute as, had it been created since, would 
have become a legal estate by force of the statute. 
The word “trust” is employed since that statute to 
dencte the relation between the party invested with 
the legal estate (whether by force of that statute or 
independently of it) and the party beneficially en- 
titled, who has hitherto been said to have the 
equitable estate. Mozeley & Whitley. 


In Conveyancing 


“Use” literally means “benefit;” thus, in 
an ordinary assignment of chattels, the as- 
signor transfers the property to the assignee 
for his “absolute use and benefit.” In the 
expressions “separate use,” “superstitious 
use,” and “charitable use,’ “use” has the 
same meaning. Sweet. 


In the Civil Law 


A right of receiving so much of the natura! 
profits of a thing as is necessary to daily 


USE 


sustenance. It differs from “usufruct,” which 
is a right not only to use, but to enjoy. 1 
Browne, Civil & Adm. Law, 184. 

Use is the right given to any one to make 
a gratuitous use of a thing belonging to an- 
other, or to exact such a portion of the fruit 
it produces as is necessary for his personal 
wants and those of his family. Civ. Code 
La. art. 626. 


In a Non-technical Sense 


The “use” of a thing means that one is to 
enjoy, hold, occupy, or have some manner of 
benefit thereof. Mace v. Hollenbeck (Mo. 
Sup.) 175 S. W. 876, 877; Bryson v. Hicks, 
78 Ind. App. 111, 134 N. E. 874, 875. Use 
also means usefulness, utility, advantage, pro- 
ductive of benefit. Williams y. City of Nor- 
man, 85 Okl. 230, 205 P. 144, 148; National 
Surety Co, v. Jarrett, 95 W. Va. 420, 121 8. 
E. 291, 295, 36 A. L. R. 1171. 


In General 
—Cestui que use. A person for whose use and 
benefit lands or tenements are held by an- 
other. The latter, before the statute of uses, 
was called the ‘“‘feoffee to use,” and held the 
nominal or legal title. 


—Charitable use. See Charitable. 


—Contingent use. A use limited to take effect 
upon the happening of some future contin- 
gent event; as where lands are conveyed to 
the use of A. and B., after a marriage shall 
be had between them. 2 Bl. Comm. 334; 
Haywood v. Shreve, 44.N. J. Law, 94; Jemi- 
son v. Blowers, 5 Barb. (N. Y.) 692. 


—Executed use. The first use in a convey- 
ance upon which the statute of uses operates 
by bringing the possession to it, the combina- 
tion of which, 7. e., the use and the posses- 
sion, form the legal estate, and thus the stat- 
ute is said to execute the use. Wharton. 


—Executory uses. These are springing uses, 
which confer a legal title answering to an 
executory devise; as when a limitation to the 
use of A. in fee is defeasible by a limitation 
to the use of B., to arise at a future period, 
or on a given event. 


—Feoffee to uses. A person to whom (before 
the statute of uses) land was conveyed “for 
the use” of a third person. He held the nom- 
inal or legal title, while the third person, 
called the “cestui que use,” was entitled to 
the beneficial enjoyment of the estate. 


—Official use. An active use before the stat- 
ute of uses, which imposed some duty on the 
legal owner or feoffee to uses; as a convey- 
ance to A. with directions for him to sell the 
estate and distribute the proceeds among B., 
C., and D. To enable A. to perform this duty, 
he had the legal possession of the estate to 
be sold. Wharton. 
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—Passive use. A permissive use. (q. v.) 


—~Permissive use. A passive use which was 
resorted to before the statute of uses, in or- 
der to avoid a harsh law; as that of mort- 
main or a feudal forfeiture. It was a mere 
invention in order to evade the law by se- 
crecy; as a conveyance to A. to the use of B. 
A. simply held the possession, and B. eujoyed 
the profits of the estate, Wharton. 


—Resuiting use. A use raised by equity for 
the benefit of a fecffor who has made a vol- 
untary conveyance to uses without any dec- 
laration of the use. 2 Washb. Real Prop. 109. 
A resulting use arises where the legal seisin 
is transferred, and no use is expressly de- 
clared, nor any consideration or evidence of 
intent to direct the use. The use theu re- 
mains in the original grantor, for it cannot 
be supposed that the estate was intended to 
be given away, and the statute immediately 
transfers the legal estate to such resulting 
use. Wharton. 


—Secondary use. A use limited to take effect 
in derogation of a preceding estate, other- 
wise called a “shifting use,” as a conveyance 
to the use of A. and his heirs, with a proviso 
that, when B. returns from India, then to the 
use of ©. and his heirs, 1 Steph. Comm. 546. 


—Shifting use. A use which is so limited that 
it will be made to shift or. transfer itself, 
from one beneficiary to another, upon the oc- 
currence of a certain event after its creation. 
For example, an estate is limited to the use of 
A. and his heirs, provided that, upon the re- 
turn of B. from Rome, it shall be to the use 
of C. and his heirs; this is a shifting use, 
which transfers itself to C. when the event 
happens. 1 Steph. Comm. 503; 2 Bl. Comm. 
335. These shifting uses are common in all 
settlements; and, in marriage settlements, 
the first use is always to the owner in fee till 
the marriage, and then to other uses. The fee 
remains with the owner until the marriage, 
and then it shifts as uses arise, 4 Kent, 
Comm, 297. 


—Springing use. A use limited to arise on a 
future event where no preceding use is lim- 
ited, and which does not take effect in dero- 
gation of any other interest than that which 
results to the grantor, or remains in him in 
the mean time. 2 Washb. Real Prop. 281; 
Smith v. Brisson, 90 N. ©. 288. 


«Statute of uses. An English statute enact- 
ed in 1536, (27 Hen. VIII, c. 10,) directed 
against the practice of creating uses in lands, 
and which converted the purely equitable 
title of persons entitled to a use into a legal 
title or absolute ownership with right of pos- 
session, The statute is said to “execute the 
use,” that is, it abolishes the intervening es- 
tate of the feoffee to uses, and makes tle 
beneficial interest of the cestui que use an ab- 
solute legal title. See Ohio & Colorado 
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Smelting & Refining Co. v. Barr, 58 Colo. 116, 
144 P. 552, 554. 


—Superstitious uses. See that title. 


—Use and occupation. This is the name of an 
action, being a variety of assumpsit, to be 
maintained by a landlord against one who has 
had the occupation and enjoyment of an es- 
tate, under a contract to pay therefor, express 
or implied, but not under such a lease as 
would support an action specifically for rent. 
Thackray v. Ritz, 223 N. Y. S. 668, 669, 130 
Mise. 403. 


—Use plaintiff. One for whose use (benefit) 
an action is brought in the name of another. 
Thus, where the assignee of a chose in action 
is not allowed to sue in his own name, the ac- 
tion would be entitled “A. B. (the assignor) 
for the Use of C. D. (the assignee) against E. 
F.” In this ease, ©. D. is called the “use plain- 
tiff.” 


USEE. A person for whose use a suit is 
brought; otherwise termed the “use plain- 
tiff,” 


USEFUL. The term “useful,” as used in the 
patent law, when applied to a machine, means 
that the machine will accomplish its purpose 
practically when applied in industry. Besser 
v. Merrilat Culvert Core Co. (C. C. A.) 243 F. 
611. ` 


By “useful” is meant such an invention as may 
be applied to some beneficial use in society, in con- 
tradistinction to an invention which is injurious to 
the morals, the health, or the good order of society. 
Bedford v. Hunt, 1 Mason, 302, Fed. Cas. No. 1,217. 


USEFULNESS. Capabilities for use. The 
word pertains to the future as well as to the 
past. Chesapeake, O. & 8. W. R. Co. v. Dyer 
Co., 87 Tenn, 712, 11 S. W. 943. 


USER. The actual exercise or enjoyment of 
any right or property. It is particularly used 
of franchises, 

Adverse User 


Such a use of the property under claim of 
right as the owner himself would make, ask- 
ing no permission, and disregarding all other 
claims to it, so far as they conflict with this 
use. Blanchard v. Moulton, 63 Me. 434; 
Murray v. Scribner, 74 Wis, 602, 43 N. W. 
549; Ward y. Warren, 82 N. Y. 265; Outh- 
waite v. Foote, 240 Mich. 327, 215 N. W. 331, 
332; Thorworth v. Scheets, 269 Ill. 573, 110 
N. E. 42, 45; Cummins vy. Dumas, 147 Miss. 
215, 113 So. 332, 334. 


USER DE ACTION. L. Fr. 
_ The pursuing or bringing an action. 


In old practice. 
Cowell. 


USHER. This word is said to be derived 
from “hwissier,” and is the name of a subor- 
dinate officer in some English courts of law. 
Archb. Pr, 25. 


ownership extends “usque ad coelum.” 


USUCAPIO 


USHER OF THE BLACK ROD. The gentle- 
man usher of the black rod is an officer of the 
house of lords appointed by letters patent 
from the crown. His duties are, by himself 
or deputy, to desire the attendance of the com- 
mons in the house of peers when the royal as- 
sent is given to bills, either by the king in 
person or by commission, to execute orders for 
the commitment of persons guilty of breach 
of privilege, and also to assist in the introduc- 
tion of peers when they take the oaths and 
their seats. Brown. 


USO. In Spanish law. Usage; that which 
arises from certain things which men say and 
do and practice uninterruptedly for a great 
length of time, without any hindrance what- 
ever. Las Partidas, pt. 1, tit. 2,1 1. 


USQUE. Lat. Upto; until. This is a word 
of exclusion, and a release of all demands 
usque ad a certain day does not cover a bond 
made on that day. 2 Mod. 28. : 

Usually applied to ownership of property. 
Applied to right to air it has been held that 
Ro- 
mano v. Birmingham Ry. Light & Power Co., 
62 So. 677, 182 Ala. 335, 46 L. R. A. (N. S.) 642, 
Ann. Cas, 1915D, 776. See A Coelo Usque Ad 
Centrum. 


USQUE AD FILUM AQUA, OR VIZ. Up to 
the middle of the stream or road. 


USUAL. Habitual; ordinary; customary; 
according to usage or custom; commonly es- 
tablished, observed, or practised. Such as 
is in common use or occurs in ordinary prae- 
tice or course of events. See Chicago & A. R. 
Co. v. Hause, 71 Ill App. 147: Kellogg v. 
Curtis, 69 Me. 214, 31 Am. Rep. 273; Tescher 
v. Merea, 118 Ind. 586, 21 N. E. 316; Trust Co. 
v. Norris, 61 Minn. 256, 63 N. W. 634; Com- 
monwealth v. Weber, 103 A. 348, 349. 259 Pa. 
592; Oilmen’s Reciprocal Ass’n v. Gilleland 
(Tex. Com. App.) 291 S. W. 197. 199; Roberts 
Coal Co. v. Corder Coal Co., 143 Va. 133, 129 
S. E. 341, 344. 


USUAL COVENANTS. See Covenant. 


USUAL TERMS. A phrase in the common- 
law practice, which meant pleading issuably, 
rejoining gratis, and taking short notice of 
trial. When a defendant obtained further 
time to plead, these were the terms usually 
imposed. Wharton. 


USUARIUS. Lat. In the civil law. One 
who had the mere use of a thing belonging 
to another for the purpose of supplying his 
daily wants; a usuary. Dig. 7, 8, 10, pr.; 
Calvin. 


USUCAPIO, or USUCAPTIO. A term of Ro- 
man law used to denote a mode of acquisi- 
tion of property. It corresponds very nearly 
to the term “prescription.” But the prescrip- 
tion of Roman law differed from that of the 
English law, in this: that no mala fide pos- 


USUCAPIO 


sessor (i. €., person in possession knowingly 
of the property of another) could, by how- 
ever long. a pericd, acquire title by posses- 
sion merely. The two essential requisites to 
usucapio were justa causa (i. e, title) and 
bona fides, (i. e., ignorance.) The term ‘“‘usu- 
capio” is sometimes, but erroneously, writ- 
ten “usucaptio.” . Brown. Bee Pavey v. 
Vance, 56 Ohio St. 162, 46 N. E. 898. 


Usucapio constituta est ut aliquis litium finis es- 
set. Preseription was instituted that there 
might be some end to litigation. Dig. 41, 10, 
5; Broom, Max. 894, note. 


USUFRUCT. In the civil law. The right of 
enjoying a thing, the property of which is 
vested in another, and to draw from the same 
all the profit, utility, and advantage which 
it may produce, provided it be without 
altering the substance of the thing. Civ. Code 
La. art. 583. And see Mulford v. Le France, 
26 Cal. 102; Cartwright v. Cartwright, 18 
Tex. 628; Strausse v. Sheriff, 43 La. Ann. 
501, 9 So. 102. 


imperfect Usufruct 


An imperfect or quasi usufruct is that 
which is of things which would be useless to 
the usufructuary if he did not consume or ex- 
pend them or change the substance of them; 
as, money, grain, liquors. Civ. Code La. art. 
584. 

Perfect Usufruct 


An usufruct in those things which the usu- 
fructuary can enjoy without changing their 
substance, though their substance may be 
diminished or deteriorate naturally by time or 
by the use to which they are appīied, as, a 
house, a piece of land, furniture, and other 
movable effects. Civ. Code La. art, 534. 


Quasi Usufruct 


In the civil law. Originally the usufruct 
gave no right to the substance of the thing, 
and consequently none to its consumption; 
hence only an inconsumable thing could be 
the object of it, whether movable or immova- 
ble. But in later times the right of usufruct 
was, by analogy, extended to consumable 
things, and therewith arose the distinction 
between true and quasi usufructs. See Mack- 
eld. Rom, Law, § 307; Civ. Code La. art, 534. 


USUFRUCTUARY. In the civil law. One 
who has the usufruct or right of enjoying 
anything in which he has no property, Cart- 
-wright v. Cartwright, 18 Tex. 628. 


USUFRUIT. In French law. The same as 
_ the usufruct of the English and Roman law. 


USURA. Lat. In the civil law. Money giv- 
en for the use of money 3: interest: Common- 
ly used in the plural, “usure.” Dig. 22, 1. 


‘Usura est commodum certum quod propter usum 
rei mutuate recipitur, Sed: secundario spirare 
‘de ‘aliqua retributione; ad- voluntatem ejus. qui 
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mutuatus est, hoc non est vitiosum. Usury is 
a certain benefit which is received for the 
use of a thing lent. But to have an under- 
standing [literally, to breathe or whisper,] in 
an incidental way, about some compensation 
to be made at the pleasure of the borrower, 
is not lawful. Branch, Prine.; 5 Coke, 700; 
Glan, lib. 7, c. 16. 


USURA MANIFESTA. Manifest or open usu- 
ry; as distinguished from usura velata, veil- 
ed or concealed usury, which consists ın giv- 
ing a bond for the loan, in the amount of 
which is included the stipulated interest. 


USURA MARITIMA. Interest taken on bot- 
tomry or respondentia bonds, which is pro- 
portioned to the risk, and is not affected by 
the usury laws, 


USURARIUS. In old English law, A usur- 


er. Fleta, lib. 2, c. 52, § 14. 


USURIOUS. Pertaining to usury; partaking 
of the nature of usury; involving usury; 
tainted with usury; as, a usurious contract. 


USURPATIO. Lat. In the civil law. The 
interruption of a usucaption, by some act on 
the part of the real owner. Calvin, 


USURPATION. 
Torts 


The unlawful assumption of the use of 
property which belongs to another; an inter- 
ruption or the disturbing a man in his right 
and possession. Tomlins. 


In Public Law 


The unlawful seizure or assumption of sov- 
ereign power; the assumption of government 
or supreme power by force or illegally, in 
derogation of the constitution and of the 
rights of the lawful ruler. 


USURPATION OF ADVOWSON. An injury 
which consists in the absolute ouster or dis- 
possession of the patron from the advowson or 
right of presentation, and which happens 
when a stranger who has no right presents a 
clerk, and the latter is thereupon admitted 
and instituted. Brown, 


USURPATION OF FRANCHISE OR OF- 
FICE. The unjustly intruding upon or exer- 
cising any office, franchise, or liberty belong- 
ing to another, 


USURPED POWER. In insurance. An inva- 
sion from abroad, or an internal rebellion, 
where armies are drawn up against each oth- 
er, when the laws are silent, and when the 
firing of towns becomes unavoidable, These 
words cannot mean the power of a comnion 


mob, 2 Marsh. Ins. 791. 


USURPER. One. who assumes the right-of 


government: by: force, contrary. to and in, yio- 


lation. of the ‘constitution. of - the. country. 
Toul, Droit. Civ. n, 32, 
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One who intrudes himself into an office 
which is vacant, and ousts the incumbent 
without any color of title whatever; his acts 
are void in every respect; McCraw v. Wil- 
liams, 33 Grat. (Va.) 513; Hooper v. Goodwin, 
48 Me. 80. 


USURY. 
th Old English Law 


Interest of money; increase for the loan 
of money; a reward for the use of money. 2 
Bl. Comm. 454. The taking of any compensa- 
tion whatever for the use of money. Mar- 
shall v. Beeler, 104 Kan, 32, 178 P. 245, 246. 


In Modern Law 


Unlawful interest; a premium or compen- 
sation paid or stipulated to be paid for the use 
of money borrowed or returned, beyond the 
rate of interest established by law. Carter v. 

. Hook, 116 Va. 812, 83 S. E. 386, 389. An un- 
eonscionable or exorbitant rate or amount of 
interest. Grossman v. Calonia Land & Im- 
provement Co., 103 N. J. Law, 98, 134 A. 740, 
742. 


A profit greater than the lawful rate.of interest, 
Intentionally exacted as a bonus, for the forbearance 
of an existing indebtedness or a loan of money, 
imposed upon the necessities of the borrower in a 
transaction where the money is to be returned at 
all events. Monk v, Goldstein, 172 N. C. 516, 99 S. B, 
519, 520. 

“Usury” can attach only to a loan of money or to 
the forbearance of a debt. Commercial Credit Co. 
v. Tarwater, 215 Ala. 123, 110 So. 39, 40, 48 A. L. R. 
1437. 


An unlawful contract upon the loan of 
money, to receive the same again with exorbi- 
tant increase. 4 Bl. Comm. 156. 

The reserving and taking, or contracting to 
reserve and take, either directly or by in- 
direction, a greater sum for the use of money 
than the lawful interest. Code Ga. 1882, § 
2051 (Civ. Code 1910, § 3427). See Henry v. 
Bank of Salina, 5 Hill. (N. Y.) 528; Parham 
v. Pulliam, 5 Cold. (Tenn.) 501; New England 
Mortg. See. Co. v. Gay (C. ©.) 33 F. 640; Lee 
v. Peckham, 17 Wis. 386; Rosenstein v. Fox, 
150 N. Y. 354, 44 N. E. 1027; MacRackan v. 
Bank, 164 N. C. 24, 80 8. E. 184, 49 L. R. A. 
(N. S) 1043; Midland Savings & Loan Co. v. 
Tuohy, 69 Okl. 270, 170 P. 244, 246; Williams 
v. American Exchange Bank, 222 Mo. App. 
483, 220: S. W. 720, 728; Stuart v. Durland, 
115 Neb. 211, 212 N. W. 31, 32, 53 A. L. R. 
739; In re Elmore Cotton Mills (D. C.) 217 
F. 810, 814. 


Usury is odious in law. 


USUS. Lat. In Roman law. A precarious 
enjoyment of land, corresponding with the 
right of habitatio of houses, and being closely 
analogous to the tenancy at sufferance or at 
will of English law. The uswerius (i. e., ten- 
ant by usus) could only hold on so long as the 
owner found him convenient, and had to go 
so soon as ever he was in the owner’s way, 


UTERO-GESTATION. 


(molestus.) The usuarius could not have a: 
friend to share the produce. It was scarce- 
ly permitted to him (Justinian says) to have 
even his wife with him on the land; and he 
could not let or sell, the right being strictly 
personal to himself. Brown. 


USUS BELLICI. Lat. In international law. 
Warlike uses or objects. It is the usus bel- 
lict which determine an article to be contra- 
band. 1 Kent, Comm. 141. 


Usus est Cominium fiduciarium. Bac. St. Uses. 
Use is a fiduciary dominion. - 


Usus et status sive possessio potius differunt 
secundum rationem fori, quam secundum ra- 
tionem rei. Bac. St. Uses. Use and estate, or 
possession, differ more in the rule of the court 
than in the rule of the matter. 


USUS FRUCTUS. Lat. In Roman law. 
Usufruct; usufructuary right or possession. 
The temporary right of using a thing, with- 
out having the ultimate property, or full do- 
minion, of the substance. 2 Bl. Comm. 327. 


UT CURRERE SOLEBAT. Lat. As it was 
wont to run; applied to a water-course. 


UT DE FECDO. L. Lat. As of fee, 


UT HOSPITES. Lat. As guests. 
25, pl. 10. 


1 Salk. 


Ut pena ad paucos, metus ad omnes perveniat. 
That the punishment may reach a few, but 
the fear of it affect al. A maxim in crim- 
inal law, expressive of one of the principal 
objects of human punishment, *4 Inst. 6; 4 
Bi. Comm. 11. 


Ut res magis valeat quam pereat. That the 
thing may rather have effect than be destroy- 
ed. Saltonstall v. Sanders, 11 Allen (Mass.) 
455; Simonds v. Walker, 100 Mass. 113; Na- 
ticnal Pemberton Bank y. Lougee, 108 Mass. 
373, 11 Am. Rep. 367. 


Ut summæ potestatis regis est posse quantum 
veit, sic magnitudinis est velle quantum possit. 
3 Inst. 236. As the highest power of a king 
is to be able to do all he wishes, so the highest 
greatness of him is to wish all he ig able to 
do. 


UTAS. In old English practice. Octave; the 
octave; the eighth day following any term 
or fedst. Cowell. 


UTENSIL. A much broader term than “tool,” 
though it may be applicable to many imple- 
ments designated. tools in common parlance. 
Murphy v. Continentul Ins, Co., 178 Iowa, 375, 
157 N. W. 855, 857, L. R. A. 1917B, 934. 


UTERINE. Born of the same mother. A 
uterine brother or sister is one born of the 
same mother, but by a different father. 


UTERO-GESTATION. Pregnancy. 


UTERQUE 


UTERQUE. Lat. Both: each. “The jus- 
tices, being in doubt as to the meaning of 
this word in an indictment, demanded the 
opinions of grammarians, who delivered 
their opinions that this word doth aptly sig- 
nify one of them.’ 1 Leon. 241. 


UTFANGTHEF, or UTFANGENETHEF. In 
Saxon and old English law. The privilege of 
a lord of a manor to judge and punish a thief 
dwelling out of this liberty, and committing 
theft without: the same, if he were caught 
within the lord’s jurisdiction. Cowell, 

The right of the lord of a manor to hang a 
thief caught with the stolen goods, whether 
or not the capture was made on the manor. 
1 Holdsw. Hist. E. L. 11. See Infangenthef. 


UTI. Lat. In the civil law. To use. Strict- 
ly, to use for necessary purposes; as distin- 
guished from “frui, to enjoy. Heinecc. 
Elem. lib. 2, tit. 4, § 415. 


UT! FRUI. Lat. In the civil law. To have 
the full use and enjoyment of a thing, with- 
out damage to its substance, Calvin. 


UTI PQSSIDETIS. Lat. 


In the Civil Law 


A species of interdict for the purpose of 
retaining possession of a thing, granted to one 
who, at the time of contesting suit, was in 
possession of an immovable thing, in order 
that he might be declared the legal possessor. 
Hallifax, Civil Law, b. 3, « 6, no. & See 
Utrubi. 

In International Law 

A phrase used to signify that the parties 
to a treaty are to retain possession of what 
they have acquired by force during the war. 
Wheat. Int. Law, 627. 


A treaty which terminates a war may adopt this 
principle or that of the status quo ante bellum, or 
a combination of the two. In default of any treaty 
stipulation, the former doctrine prevails. Guillermo 
Alvarez y Sanches v. U. S., 42 Ct. Cl. 458. 


UTI ROGAS. Lat. In Roman law. The 
form of words by which a vote in favor of 
a proposed law was orally expressed. Uti 
rogas, volo vel jubeo, as you ask, I will or 
order; I vote as you propose; I am for the 
law. The letters “U. R.” on a ballot ex- 
pressed the same sentiment. Adams, Rom. 
Ant. 98, 100. 


Utile per inutile non vitiatur. The useful is 
not vitiated by the useless. Surplusage does 
not spoil the remaining part if that is good in 
itself. Dyer, 892; Broom, Max. 627; 2 
Wheat. 221, 4 L. Ed. 224; 2 Serg. & R. (Pa.) 
298; 6 Mass, 308; 12 Mass. 438. 


UTILIDAD. Span. 
profit of a thing. 
tit. 2, 1. 


UTILIS. 
beneficial; 


In Spanish law. The 


Lat. In the civil law. 
equitable; available. - 


Useful ; 
Actio 


White, New Recop. b. 2, 
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utilis, an equitable action. Calvin. Dies 


utilis, an available day. 


UTILITY, In patent law. The absence of 
frivolity and mischievousness, and utility for 
some beneficial purpose. Rob. Pat. § 339, 
But there is no utility if the invention can be 
used only to commit a fraud with; Klein v. 
Russell, 19 Wall. 483, 22 L. Ed. 116; or for 
some immoral purpose; Lowell v. Lewis, 1 
Mason, 182, Fed. Cas. No. 8,568; or can be 
used only for gambling purposes in saloons; 
Schultze v. Holtz (C. C.) 82 Fed. 448; or if 
the invention is dangerous in its use; Mitch- 
ell v. Tilghman, 19 Wall. 287, 22 L. Hd. 125. 


The “utility” which an infringing defendant is 
estopped to deny means sufficient practical utility 
to make a device useful in the sense of the patent 
statute. The esteppel does not forbid him to deny 
that there is any useful function, or new result 
serving to give inventive character to the slight 
step which a patentee has taken in differentiation 
from prior art. Sandy MacGregor Co. v. Vaco Grip 
Co. (C. C. A.) 2 F.(2d) 655, 656. 


UTLAGATUS, or UTLAGATUM. In old Eng- 
lish law. An outlawed person; an outlaw. 


Utlagatus est quasi extra legem positus. Caput 
gerit lupinum. 7 Coke, 14. An outlaw is, as 
it were, put out of the protection of the law. 
He bears the head of a wolf. 


Utlagatus pro contumacia et fuga, non propter 
hoc cenvictus est de facto principali. Fleta. 
One who is outlawed for contumacy and 
flight is not on that account convicted of the 
principal fact, 


UTLAGE. L. Fr. 
UTLESSE. 
prison. 


UTMOST CARE. Substantially synonymous 
with “highest care.” Brogan v. Union Trac- 
tion Co., 76 W. Va. 698, 86 S. E. 758, 756. 


An outlaw. Britt. ¢, 12. 


An escape of a felon out of 


It is the duty of a common carrier to use the ut- 
Most care, skill, and diligence to transport its pas- 
sengers, which means the care, skill, and diligence 
that a cautious man in similar employment would 
use. Link v. Atlantic Coast Line R. Co. (Mo. App.) 
233 S. W. 834, 837. 


UTMOST RESISTANCE. This term, under 
the rule that to constitute rape there must 
be utmost resistance by the woman, is a rela- 
tive rather than a positive term. What 
would be “utmost resistance” on the part of 
a weak and nervous person, with a tempera- 
ment easily frightened, might be the veriest 
sham on the part of a robust person in good 
health, whose neryes and courage are normal. 
McLain v. State, 159 Wis. 204, 149 N. W. 771, 
(T2. 


UTRUBI. 
In the Civil Law 


The name of a species of interdict for re- 
taining a thing, granted for the purpose of 
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protecting the possession of a movable thing, 
as the uti possidetis was granted for an im- 
movable. Inst. 4, 15, 4; Mackeld. Rom, Law, 
§ 260. 

In Scotch Law 


An interdict as to movables, by which the 
colorable possession of a bona fide holder is 
continued until the final settlement of a con- 
tested right; corresponding to uti possidetis 
as to heritable property. Bell. 


UTRUMQUE NOSTRUM. Both of us. 
Words used formerly in bonds. 


UTTER, v. To put or send (as a forged 
check) into circulation; Smith v. Common- 
wealth, 151 Ky. 517, 152 S. W. 574, 573; to 
publish or put forth; Barron v. State, 12 Ga. 
App. 342, 77 S. E. 214, 215; Valley Dry Goods 
Co. v. Buford, 114 Miss. 414, T5 So. 252, 254; 
to offer; Bish. Cr. L. § 607. To utter and 
publish an instrument, as a counterfeit note, 
is to declare or assert, directly or indirectly, 
by words or actions, that it is good; utter- 
ing it is a declaration that it is good, with 
an intention or offer to pass it. Whart. Crim. 
Law, § 703; People v. Bradford, 84 Cal. App. 
TOT, 258 P. 660, 662; Com. v. Searle, 2 Binn. 
(Pa.) 338, 4 Am. Dec. 446. 


To utter, as used in a statute against forgery and 


counterfeiting, means to offer, whether accepted or _ 


not, a forged instrument, with the representation, 
by words or actions, that the same is genuine. See 
State v. Horner, 48 Mo. 522; People v. Rathbun, 21 
Wend. (N. Y.) 521; Lindsey y. State, 38 Ohio St. 
511; State v. Calkins, 73 Iowa, 128, 34 N. W. 777; 
People v. Caton, 25 Mich. 392; Commonwealth v. 
Fenwick, 177 Ky. 685, 198 S. W. 32, 34, L. R. A. 19183, 
1189; 2 Bish. Cr, L. § 605. 

“Uttering’ or “publishing? a check consists in 
presenting it for payment, and the act is then done 
although no money may be obtained. State v. Hobl, 
108 Kan. 261, 194 P. 921, 924. 


UTTER, adj. Entire; complete; absolute; 
total. In a statute making utter desertion 
for three years a ground for divorce, it sug- 
gests an abnegation of all the duties and ob- 
ligations resulting from the marriage con- 
Bu.Law Dior. (3p Ep.)—113 , 


- behalf of his wife. 


UXORICIDE. 
tract. Moody v. Moody, 118 Me. 454, 108 A. 
849. 
UTTER BAR. In English law. The bar at 


which those barristers, usually junior men, 
practice who have not yet been raised to the 
dignity of king’s counsel. These junior bar- 
risters are said to plead without the bar; 
while those of the higher rank are admitted 
to seats within the bar, and address the court 
or a jury from a place reserved for them, and 
divided off. by a bar. Brown. Also called 
“outer bar.” 


UTTER BARRISTER. In English law: 
Those barristers who plead without the bar, 
and are distinguished from benchers, or those 
who have been readers, and who are allowed 
to plead within the bar, as the king’s counsel 
are. Cowell. See Outer Bar. 


UXOR. Lat. In the civil law. A wife; a 
woman lawfully married. 


Et Uxor 


And his wife. A term used in indexing, ab- 
stracting, and describing conveyances made 
by a man and his wife as grantors, or to a 
man and his wife as grantees, Often abbrevi- 
ated “et ug.” Thus, “John Doe et uz. to Rich- 


- ard Roe.” 


Jure Uxoris 


In right of his wife. A term used of a hus- 
band who joins in a deed, is seised of an es- 
tate, brings a suit, etc., in the right or on the 
3 Bl. Comm. 210. 


Uxor et filius sunt nomina nature. Wife and 
son are names of nature. 4 Bac. Works, 350. 


Uxor non est sui juris, sed sub potestate viri. 
A wife ig not her own mistress, but is under 
the power of her husband. 3 Inst. 108. 


Uxor sequitur domicilium viri. A wife follows 
the domicile of her husband. ‘Tray. Lat. 
Max. 606. 


UXORICIDE. The killing of a wife by her 
husband; one who murders his wife. Not a 
technical term of the law. 
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V 


V. As an abbreviation, this letter may stand 
for “Victoria,” “volume,” or “verb;” also 
“vide” (see) and “voce” (word). 

It is also a common abbreviation of “ver- 
sus,” in the titles of causes, and reported 
cases. ' 


V. C. An abbreviation for “vice-chancellor.” 


vV. C. C. An abbreviation for “vice-chancel- 
lor’s court.” 


V. E. An abbreviation for “venditioni es- 
ponas,” (q. v.) 


V. G. An abbreviation for ‘verbi gratia,” for 
the sake of example. 


VACANCY. A place which is empty. An 
unoccupied or unfilled post, position, or office. 
Wallace v. Payne, 197 Cal. 539, 241 P. 879, 
883. An existing office, ete., without an in- 
cumbent. State v. Board of Election Com’rs 
of City of Tipton, 196 Ind. 472, 149 N. E. 69, 
71. The state of being destitute of an in- 
cumbent, or a proper or legally qualified of- 
ficer. ` Ashcroft v. Goodman, 139 Tenn. 625, 
202 S. W. 989. The term is principally ap- 
plied to an interruption in the incumbency 
of an office, or to cases where the office is 
not occupied by one who has a legal right to 


hold it and to exercise the rights and perform - 


the duties pertaining thereto. Frantz v. Dav- 
is, 144 Va. 320, 131 S. E. 784, 785; Clark v. 
Wonnacott, 30 Idaho, 98, 162 P. 1074, 1075. 


The term applies not only to an interregnum in an 
existing office, but it aptly and fitly describes the 
condition of an office when it is first created, and 
has been filled by no incumbent. Walsh v. Comm., 
83 Pa, 426, 33 Am, Rep. 771. And see Collins v. State, 
8 Ind. 350; People v. Opel, 188 Ill. 1%, 58 N. E. 996; 
Gormley v. Taylor, 44 Ga. 76. See also, however, 
Delehanty v. Britt, 163 App. Div. 736, 149 N. Y. S. 
97, 98. 

The word “vacancy,” when applied to official posi- 
tions, means, in its ordinary and popular sense, 
that an office is unoccupied, and that there 1s no 
incumbent who has a lawful right to continue therein 
until the happening of a future event, though the 
word is sometimes used with reference to an office 
temporarily filled. Futrell v. Oldham, 107 Ark. 386, 
155 S. W. 502, 504, Ann. Cas. 1915A, 571; State v. 
Caulk, 3 W. W. Harr. (Del.) 344, 188 A. 354, 357, 

The word “vacancy,” in its literal and precise 
sense, means a place that is empty or unoccupied, 
but, as applied to the expiration of a term of office, 
it is ordinarily given a more liberal, figurative 
meaning conforming to the intention of the lawmak- 
er and the purpose to be accomplished. “According 
to the latter meaning, the expiration of the term of 
office creates a vacancy, though the incumbent is 
willing to continue performing the duties of the 
office. State v. Young, 137 La. 102, 68 So. 241, 247; 
People v. Brundage, 296 Ill. 197, 129 N. B. 500, 502. 


VACANT. Empty; unoccupied; as, “va- 
cant” office, Shaffner v. Shaw, 191 Iowa, 
1047, 180 N. W. 853, 854. Without an in- 
cumbent. Conger v. Roy, 151 Tenn. 30, 267 
S. W. 122, 124; State v. Rogge, 80 Mont. 1, 
257 P. 1029, 1032. Unoccupied by a legally 


qualified incumbent who has a right to ex- 
ercise the functions (of an office, etc.). Board 
of Education of Newark v. Civil Service Com- 
mission of New Jersey, 98 N. J. Law, 417, 
119 A. 875, 877; Cason v. Harn, 161 Ga. 366, 
131 S. E. 88, 89; Barrett v. Duff, 114 Kan. 
220, 217 P. 918, 924. 

Deprived of contents; empty. Southern 
Nat. Ins. Co. v. Cobb (Tex. Civ. App.) 180 S. 
wW. 155, 156.. Unoccupied; as, a “vacant” 
house. Covey v. National Union Fire Ins. 
Co. of Pittsburgh, 31 Cal. App. 579, 161 P. 
35, 38. 


As used in fire insurance policies, which common- 
ly provide that the policies shall be void if the 
premises become vacant or unoccupied, the terms 
“vacant” and “unoccupied” are not synonymous. 
“Vacant” may be construed to mean empty of all 
furniture and household articles, while “‘unoccupied’”’ 
means. not used as a dwelling by human beings. 
Russell v. Granite State Fire Ins, Co., 121 Me. 248, 
116 A. 554, 556; Parmeter v. Williamsburgh City Fire 
Ins. Co., 48 N. D. 530, 185 N. W. 810, 811; Herrman 
vy. Ins. Co., 81 N. Y. 184, 37 Am. Rep. 488 Yet a 
dwelling house may be vacant although it may be 
far from being empty of everything but air. Robin- 
son v. Mennonite Mut. Fire Ins, Co., 91 Kan. 850, 
139 P. 420, 422. - 


Absolutely free, unclaimed, and wunoccu- 
pied; as, “vacant” land. Donley v. Van 
Horn, 49 Cal. App. 383, 193 P. 514, 516. See, 
also, War Fork Land Co. v. Llewellyn, 199 
Ky. 607, 251 S. W. 663, 665. But land which 
is partially cultivated may still be “vacant 
land” within the meaning of a statute. Di 
Legge v. Peper, 148 Md. 268, 129 A. 292, 293. 

As to vacant “Possession” and “Succes- 
sion,” see those titles. 


VACANTIA BONA. Lat. In the civil law. 
Goods without an owner, or in which no one 
claims a property; escheated goods. Inst. 2, 
6, 4; 1 Bl. Comm. 298. 


VACATE. To annul; to set aside; to cancel 
or rescind; to render an act void; as, to 
vacate an entry of record, or a judgment. 
With reference to the effect of an appeal on 
a ‘judgment or decree, it is not Synonymous 
with “suspend.” Stewart v. O’Neal (C. ©. 
A.) 287 F. 897, 903. 

To put an end to; as, to vacate a street. 
McCarl y. Clarke County, 167 Iowa, 14, 148 
N. W. 1015, 1017. 

To move out; to make vacant or empty; 
to leave; especially, to surrender possession 
by removal; to cease from occupancy. Ruble 
v. Ruble (Tex. Civ. App) 264 S. W. 1018, 
1020; Polich v. Severson, 68 Mont. 225, 216 
P. 785, 787. 

VACATIO. Lat. In the civil law. Exemp- 
tion; immunity; privilege; dispensation; 
exemption from the burden of office. Calvin. 
VACATION. The act or result of vacating. 
An intermission of procedure; a stated in- 
terval in the round of the duties of one’s em- 
Bu.Law Dict.(8p Ep.) 
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ployment; Kettiekamp v. Watkins, 70 Mont. 
391, 225 P. 1003, 1006. It is not a. termina- 
tion of the relation of master and servant. 
Gutzwiller v. American Tobacco Co, 97 Vt. 
281, 122 A. 586, 588. In schools, there are 
customary vacations at Christmas, Easter, 
and during the summer. Duffey v. School 
Committee of Town of Hopkinton, 236 Mass. 
5, 127 N. E. 540. ` l 

That period of time between the end of 
one term of court and the beginning of anoth- 
er. O’Neal v. State, 35 Ga. App. 665, 134 S. 
E. 332, 333; Peterson v. Beals, 102 Or. 245, 
201 P. 727, 728; Trower v. Mudd (Mo. App.) 
242 S. W. 993, 994; Saund v. Saund, 100 Vt. 
387, 188 A. 867, 869; Ex parte Earman, &5 
Fla. 297, 95 So. 755, 761, 31 A. L. R. 1226; 
Union Motor Car Co. y. Cartledge, 133 Miss. 
318, 97 So. 801, 803; Unbehahn v. Fader, 319 
JIL 250, 149 N. E. 773, 774; Von Schmidt v. 
Widber, 99 Cal. 511, 34 P. 109; i 
v. Ridgely, 112 Ill: 36, 1 N, E. 261, 54 Am. 
Rep. 204; Brayman v. Whitcomb, 134 Mass. 
525. 

Sometimes, any time when the court is not 
in session. St. Louis, I. M. & S. Ry. Co. v. 
Ingram, 118 Ark. 377, 176 S. W. 692, 693. 


In a statute providing that issues of law may be- 
tried by the circuit court in vacation, the word. 


“vacation” includes any period during which court 


might legally haye been held, which period elapses” 


between one day’s session of court and another day’s 
session, even though both be days of the same term. 
State v. Denis, 40 S. D. 219, 167 N. W. 151, 152. 


In Ecclesiastical. Law 


Vacation signifies that a church or benefice 
is vacant; e. g., on the death or resignation 
of the incumbent, until his successor is ap- 
pointed. 2 Inst. 359; Phillim. Ecc. Law, 495. 


VACATION BARRISTER. Sce Barrister. 


VACATUR. Lat. Let it be vacated. In 
practice, a rule or order by which a proceed- 
ing is vacated; a vacating. 


VACATURA,. An avoidance of an ecclesiasti- 


cal benefice. Cowell. 
VACCARIA. In old English law. A dairy- 
house. Co. Litt. 5b. 


VACCINATION. Inoculation with vaccine 
or the virus of cowpox as a preventive 
against the smallpox; frequently made com- 
pulsory by statute. See Daniel v. Putnam 
County, 113 Ga. 570, 38 S. E. 980, 54 L. R. 
A, 292; Jacobson v. Massachusetts, 197 U. S. 
11, 25 S. Ct. 358, 49 L. Ed. 648, 3 Ann. Cas. 
765; Zucht v. King (Tex. Civ. App.) 225 S. 
W. 267, cert dism 42 S. Ct. 58, 257 U. S. 650, 
66 L. Ed. 416. 


VACUA POSSESSIO. Lat. The vacant pos- 
session, 4. €., free and unburdened possession, 
which (e, g) a vendor had and has to give to 
a purchaser of lands. 


VACUITY. Emptiness; vacancy; want of 
reality; nihility. McQueen v. Ahbe, 99 W. 
Va. 650, 130 S, E. 261, 262, . 


Conkling 


place. 


VAGABOND 


VACUUM. Practically synonymous with suc-. 
tion, although suction may be the result of 
vacuum. Pennsylvania Rubber Co. v. Dread- 
naught Tire & & Rubber Co. (D. c) 225 F. 138, 
141. : 


In the civil ta “Empty; 


VACUUS. Lat. 

void; vacant; unoccupied. Calvin. 

VADES. Lat. In the civil law. Pledges; 
sureties; bail; security for the appearance. 


of a defendant or accused person in court.. 
Calvin. 


VADIARE DUELLUM. L. Lat. In old Eng- 
lish law. To wage or gage the duellum; to 
wage battel; to give pledges mutually for en- 
gaging in the trial by combat. , 


VADIMONIUM. Lat. In Roman law. Bail 
or security; the giving of bail for appearance 
in court; a recognizance. Calvin. An an-' 
cient form of suretyship. Hunter, Rom. L. 
526. 


VADIUM. Lat, A pledge; security by pledge 
of property.. Coggs v. Bernard, 2 Ld. Raym. 
913. 


VADIUM MORTUUM. A mortgage or dead 
pledge; a security given by the borrower of 
a‘sum of money, by which he grants to the 
lender an estate in fee, on condition that, if 
the money be not repaid at the time appoint- 
ed, the estate so put in pledge shall continue 
to the lender as dead or gone from the mort- 
gagor. 2 Bl. Comm. 157. 


VADIUM PONERE. To take bail for the ap- 
pearance of a person in a court of justice. 
Tomlins. 


VADIUM VIVUM. A species of security by 
which the borrower of a sum of money made 
over his estate to the lender until he had re- 
ceived that sum out of the issues and profits 
of the land. It was so called because neither 
the money nor the lands were lost, and were 
not left in dead pledge, but this was a living 
pledge, for the profits of the land were con- 
stantly paying off the debt. Litt. § 206; 1 
Pow. Mortg. 3; Termes de la Ley; Spect v. 
Spect, 88 Cal. 437, 26 P. 203, 13 L. R. A. 187, 
22 Am. St. Rep. 314; O’Neill v. Gray, 839 Hun 
N. Y.) 566; Kortright v. Cady, 21 N. Y. 344, 
78 Am. Dec. 145. 


VADLET. In old English law. The king’s 
eldest son; hence the valet or knave follows 
the king and queen in a pack of cards. . Bar. 
Obs. St. 344, 


VADUM. In old records, a ford, or wading 
Cowell, 


VAGABOND. One that wanders about, and 
has no certain dwelling; an idle fellow. Ja- 
cob. Not synonymous with vagrant. John- 
son v. State, 28 Tex. App. 562, 13 S. W. 1005. 
See Vagrant. Under an Illinois statute, an 
idle and dissolute person is not a “vagabond” 


VAGABOND 


unless he goes about begging. People v. Klein, 
292 Ill. 420, 127 N. E. 72, 75. 


Vagabonds are described in old English statutes 
as “such as wake on the night and sleep on the 
day, and haunt customable taverns and ale-houses 
and routs about; and no man wot from whence they 
came, nor whither they go.” 4 Bl, Comm. 169. See 
Forsyth v. Forsyth, 46 N. J. Eq. 400, 19 A. 119; 
Johnson v. State, 28 Tex. App. 562, 13 S. W. 1005. 


Vagabundum nuncupamus eum qui nullibi dom- 
icilium contraxit habitationis. We call him a 
“vagabond” who has acquired nowhere a dom- 
icile of residence. Phillim. Dom. 23, note. 


VAGRANCY. At common law, the act of go- 
ing about from place to place by a person 
without visible means of support, who is idle, 
and who, though able to work for his or her 
maintenance, refuses to do so, but lives with- 
out labor or on the charity of others. Ex 
parte Hudgins, 86 W. Va. 526, 103 S. E. 327, 
328, 9 A. L. R. 1361. Although obtaining a 
livelihood by gambling is not vagrancy or 
vagabondage at common law, it may be de- 
clared vagrancy and denounced as such by a 
statute or municipal ordinance. Town of 
Marksville v. Brouillette, 142 La. 916, T7 So. 
790, 791. See Vagrant. 


VAGRANT. A wandering, idle person; a 
strolling or sturdy beggar; a person who re- 
fuses to work, or goes about begging; an 
able-bodied married man who has neglected 
and refused to provide support for his fami- 
ly; State v. Chapman (Mo. App.) 202 8. W. 
439, 440; one who strolls from place to place; 
one who has no settled habitation; an incor- 
rigible rogue; a vagabond. Ex parte Oates, 
91 Tex. Cr. R. 79, 238 S. W. 930, 931. A gen- 
eral term, including, in English law, the sev- 
eral classes of idle and disorderly persons, 
rogues, and vagabonds, and incorrigible 
rogues. 4 Steph. Comm. 308, 309. 

In American law, the term is variously de- 
fined by statute but the general meaning is 
that of an able-bodied person having no visi- 
ble means of support and who lives idly with- 
out seeking work, or who is a professional 
beggar, or roams about from place to place 
without regular employment or fixed resi- 
dence; and in some states the term also in- 
eludes those who have a fixed habitation and 
pursue a regular calling which is condemn- 
ed by the Jaw as immoral, such as gambling 
or prostitution. See In re Jordan, 90 Mich. 
3, 50 N. W. 1087; In re Aldermen and 
Justices of the Peace, 2 Pars. Eq. Cas. (Pa.) 
464; Roberts v. State, 14 Mo. 145, 55 Am. 
Dec. 97; McLean v. State, 16 Ala. App. 196, 
76 So. 480; James v. State, 37 Ga. App. 
126, 138 S. E. 913, 914; Code Cr. Proc. N. Y. 
§ 887, subd. 4, as amended by Laws 1919, c. 
502. And see the statutes of the various oth- 
er states, under which the term may be so 
defined as to apply to a clairvoyant; Stau- 


fer v. State, 85 Tex. Cr. R. 1, 209 S. W. 748,. 


749; and a seller of liquors; MeCrosky v. 


State, 17 Ala. App. 523, 87. So..219, 220; as. 
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well as to a prostitute, a tin-horn gambler, a 
beggar, or a habitual drunkard; Campbell v. 
State, 31 Okl. Cr. 39, 237 P. 133, 134. 


Under the statute (Act March 3, 1909, § 1, 35 Stat. 
T11 [D. C. Code 1929, T. 6, § 291]), defining vagrants as 
persons leading an idle or immoral life, who have 
no property to support them, and who are able of 
body to work and do not. work, a woman cannot be 
convicted as a vagrant when she has on deposit to 
her credit in a bank $1,000, even though the money 
was the proceeds of prostitution. Rose v. District 
of Columbia, 51 App. D. C. 222, 277 F. 621. 


VAGRANT ACT. In English law, The stat- 
ute 5 Geo. IV, ce. 83, which is an act for the 
punishment of idle and disorderly persons. 
2 Chit. St. 145. The act of 17 Geo. II divided 
vagrants into idle and disorderly persons; 
rogues and vagabonds; and incorrigible 
rogues. Other statutes were passed as late 
as 32 Geo. III bearing on this subject. See 
Jacob’s Law Dict. s. v. Vagrant, 


VAGUE. Uncertain; not susceptible of be- 
ing understood. 5 B. & C. 583. Vague and 
unsatisfactory testimony is that which is dim 
and shadowy and fails to relieve the mind 
of the trier of facts from doubt or uncer- 
tainty. Weliska’s Case, 125 Me. 147, 131 A. 
860, 861. 


VALE. In Spanish law. A promissory note. 
White, New Recop. b. 3, tit. 7, c. 5, § 3. See 
Govin v. De Miranda, 140 N. Y. 662, 35 N. E. 
628. 


Valeat quantum valere potest. It shall have 
effect as far as it can have effect. Cowp. 600; 
4 Kent, Comm. 498; Shep. Touch, 87. 


VALEC, VALECT, or VADELET. 
English law. A young gentleman; 
servitor or gentleman of the chamber. 
ell. ` 


In old 
also a 
Cow- 


VALENTIA. L. Lat. 
anything. 


VALESHERIA. In old English law. The 
proving by the kindred of the slain, one on 
the father’s side, and another on that of the 
mother, that a man was a Welshman. Whar- 
ton. See Engleshire. 


The value or price of 


VALET. Anciently, a name denoting young +, 


gentlemen of rank and family, but after- 
wards applied to those of lower degree; now 
used for a menial servant, more particularly 
occupied about the person of his employer. 
Cab. Lawy. 800. 


VALID. Of binding force; legally sufficient 
or efficacious; authorized by law. Ander- 
son, L. Dict.; Morrison v. Farmers’ & Trad- 


‘ers’ State Bank, 70 Mont. 146, 225 P. 128, 125. 


Good ‘or sufficient in point of law; effica- 
cious; executed with the proper formalities; 
incapable of being rightfully overthrown or 
set aside; sustainable and effective in law, 
as.distinguished from that which exists or 
took place in fact or appearance, but has 
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not the requisites to enable it to be recognized 
and enforced by law. Thompson v. Town of 
Frostproof, 89 Fla. 92, 103 So. 118; United 
States v. McCutchen (D. C.) 234 F. 702, 709. 
A deed, will, or other instrument, which has 
received all the formalities required by law, 
is said to be valid. 

Meritorious; as, a valid defense. Berring- 
er v. Stevens, 145 Ark. 293, 225 S. W. 14, 15. 


VALID REASON. These words, in a statute 
providing for the withdrawal of the names of 


petitioners for a road improvement district. 


when valid reasons therefor are presented, 
mean a sound sufficient reason, such as fraud, 
deceit, misrepresentation, duress, ete., a rea- 
son upon which the petitioner could support 
or justify his change in attitude. The word 
“valid” necessarily possesses an element of 
legal strength and force, and inconsistent po- 
sitions have no such force. Echols v. Trice, 
180 Ark. 97, 196 S. W. 801, 802. 


VALIDATE. To test the validity of ; to make 
valid; to confirm. Thompson y. Town of 
Frostproof, 89 Fla. 92, 103 So. 118. 


VALIDITY. Legal sufficiency, in contradis- 
tinction’ to mere regularity. Home Ins. Co. 
of New York y. Gaines, 74 Colo. 62, 218 P. 
907, 908. “An official sale, an order, judg- 
ment, or decree may be regular,—the’ whole 
practice in reference to its entry may be cor- 
rect,—but still invalid, for reasons going be- 
hind the regularity of its forms.” Sharp- 
leigh v. Surdam, 1 Flip. 487, Fed. Cas. No. 
12,711. 


VALIDITY OF A STATUTE. This phrase, 
within the meaning of a constitutional pro- 
vision relating to the jurisdiction of the Su- 
preme Court, refers to the power to enact 
the particular statute, and not merely to its 
judicial construction or application. Boeh- 
ringer v, Yuma County, 15 Ariz, 546, 140 P. 
507, 508. 


VALIDITY OF A TREATY. “The term ‘valid- 
ity,’ as applied to treaties, admits of two de- 
scriptions—necessary and voluntary. By the 
former is meant that which results from the 
treaties having been made by persons author- 
ized by, and for purposes consistent with, the 
constitution. By voluntary validity is meant 
that validity which a treaty, voidable by rea- 
son of violation by the other party, still con- 
tinues to retain by the silent acquiescence and 
will of the nation. It is voluntary, because it 
is at the will of the nation to let it remain or 
to extinguish it. The principles which govern 
and decide the necessary validity of a treaty 
are of a judicial nature, while those on 
which its voluntary yalidity depends are of 
a political nature.’ 2 Paine 688, as para- 
phrased in 5 Moore, Int. I. Dig. 183. 


VALIDITY OF A WILL. These words, with- 
in the meaning of a statute constituting the 
legal basis of a right of appeal to the orphans’ 


VALUABLE CONSIDERATION 


‘court from a decree of the register, include 


only questions of the genuineness of the in- 
strument and -the testamentary capacity of 
the testator, including his freedom from all 
restraint and undue influence, and not ques- 
tions as to the operation of the will. In re 
Baum’s Estate, 260 Pa. 33, 108 A. 614, 615. 


» 
VALLEY. As applied to a mountainous coun- 
try, lowlands, in contradistinction to moun- 
tain slopes and ridges. Whaley v. North- 
ern Pac. R. Co. (C. C.) 167 F. 664. i 


VALOR BENEFICIORUM. L. Lat. The val- 
ue of every ecclesiastical benefice and pre- 
ferment, according to which the first fruits 
and tenths are collected and paid. It is com- 
monly called the “king’s books,’ by which 
the clergy are at present rated. 2 Steph. 
Comm. 533; Wharton. 


VALOR MARITAGII. Lat. Value of the 
marriage. The amount forfeited under the 
ancient tenures by a ward to a guardian who 
had offered her a marriage without disparage- 


- ment, which she refused. In feudal law, the 


guardian in chivalry had the right of ten- 
dering to his infant ward a suitable match, 
without “disparagement,” (inequality,) which, 
if the infants refused, they forfeited the yalue 
of the marriage (valor maritegii) to their 
guardian; that is, so much as a jury would 
assess, Or any one would bona fide give, to 
the guardian for such an alliance. 2 Bl. 
Comm. 70; Litt. § 110. 

A writ which lay against the ward, on 
coming of full age, for that he was not mar- 
ried, by his guardian, for the value of the 
marriage, and this though no convenient mar- 
riage had been offered. Termes de la Ley. 


VALUABLE. Of financial or market value; 
commanding or worth a good price; of con- 
siderable worth in any respect; estimable. 
Webster, Dict. 


VALUABLE CONSIDERATION. A class of 
consideration upon which a promise may be 
founded, which entitles the promisee to en- 
force his claim against an unwilling promisor. 
Cockrell v. McKenna, 103 N. J. Law, 166, 184 
A. 687, 688, 48 A. L. R. 234. Some legal right 
acquired by the promisor in consideration of 
his promise, or forborne by the promisee in 
consideration of such promise. Thomas v. 
Mott, 74 W. Va. 493, 82 S. Ð. 325, 326. A 
thing of value parted with, or a new obliga- 
tion assumed, at the time of. obtaining a 
thing, which is a substantial compensation for 
that which is obtained thereby. It is also 
called simply “value.” Civ. Code Dak. § 2121 
(Comp. Laws N. D. 1913, § 7303; Rev. Code 
S. D. 1919, § 27). It may consist of some right, 
interest, profit, or benefit accruing to one par- 
ty, or some forbearance, detriment, loss, or 
responsibility given, suffered, or undertaken 
by the other. Callaham v. Ridgeway, 138 S. 
C. 10, 185 S. E. 646, 649; Smith v. Maxey, 


VALUABLE IMPROVEMENTS 


186 Mich. 151, 152 N. W. 1011, 1015; Fowler- 


v. Smith, 24 Ohio App. 324, 156 N. E. 913, 
9143; Snyder. v. Snyder, 193 Ky. 233, 235 8. 
W. 748, 746. It is not essential that the per- 
son, to whom the consideration moves should 
be-benefited, provided the person from whom 
it moves, is, in a legal sense, injured. The 
injury may consist of a compromise of a dis- 
puted. claim or forbearance tò exercise a legal 
right; the alteration in position being re- 
garded as a detriment that forms a consid- 
eration independent of the actual value of the 
right forborne. 
(Sup.). 168 N. Y. S. 209, 210.. A valuable con- 
sideration may be other than the actual pay- 
ment of money. Kenedy Pasture Co. v. State 
(Tex. Civ. App.) 196 S. W. 287, 295. It need 
not be one translatable into dollars and cents. 
In re Griswold’s Estate, 113 Neb. 256, 202 N. 
W. 609, 615, 38 A. L. R. 858. The distinction 
between a good and a valuable consideration 
is that the former consists of blood, or of 
natural love and affection; as when a man 
grants an estate to a near relation from mo- 
tives of generosity, prudence, and natural 
duty; and the latter consists of such a con- 
sideration as money, marriage which is “to 
follow, or the like, which the law esteems an 
equivalent given for the grant. 2 Bl. Comm. 
297; Exum v. Lynch, 188 N. C, 392, 125 
S. E. 15, 18; Gay v. Fricks, 211 Ala. 119, 
99 So. 846, 847; Civ. Code Ga. 1910, § 4248; 

Hanscome-James, Winship v. Ainger, 71 Cal. 
App. 735, 236 P. 325, 327; Barton v. Wilson, 
116 Ark. 400, 172 S. W. 1032, 1034; Wrench v. 
Robertson (Mo. Sup.) 175 S. W. 587, 590. See, 
also, Consideration. 


VALUABLE IMPROVEMENTS. As used in 
a statute relating to the specific performance 
of a parol contract for the purchase of real 
estate, improvements of such character as 
add permanent value to the freehold, and 
such as would not likely be made by one not 
claiming the right to the possession and en- 
joyment of the freehold estate. Improve- 
ments of a temporary and unsubstantial char- 
acter will not amount to such part perform- 
ance as, when accompanied by possession 
alone, will take the contract out of the opera- 
tion of the statute of frauds. Farr v. West, 
152 Ga. 595, 110 S. E. 724. The valuable im- 
provements may, however, be slight and of 
small value, provided they are substantial and 
permanent in their nature, beneficial to the 
freehold, and such as none but an owner 
would ordinarily make. Vickers v. Robinson, 
157 Ga. 731, 122 S. ©. 405, 408. 


VALUABLE PAPERS. These words, as used 
in:a statute relating to the finding of a will 
among testatrix’s valuable papers and effects, 
mean papers regarded by testatrix as worthy 
of preservation, and therefore of some value, 
and are not limited to pecuniary value. Irre 
Westfeldt’s Will, 188 N. C. 702, 125 S. E. 531, 
534; . Marr v. Marr, 2 Head (Tenn) 306; 
Hooper v.. MeQuary, 5 Coldw. (Tenn.) 129. 


or a physician’s services; 


Guggenheim y. Guggenheim | 
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VALUABLE. THING. This phrase, as used in 
statutes relating to cheating and defrauding 
by means of false pretenses, does not embrace 
a mere pecuniary advantage devoid of any 
physical attribute possessed by money, chat- 
tels, or valuable securities. State v. Tower, 
122 Kan. 165, 251 P. 401, 402, 52 A. L. R. 1160. 
The words include everything of value; State 
v. Thatcher, 35 N. J. Law, 452; as a promis- 
sory note; State v. Tomlin, 29 N. J. Law, 13; 
State v. Ball, 114 
Miss. 505, 75 So. 373, 374, L. R. A. 1917E, 
1046. In statutes pertaining to the bribery 
or personation of a state or federal officer, the 
term includes a substantial favor asked by a 
public official in return for the official’s prom- 
ise to give protection in illicit traffic in in- 
toxicating liquors; Scott v. State, 107 Ohio 
St. 475, 141 N. E. 19, 22; and a month’s lodg- 
ing obtained by personating a United States 
officer; U. S. v. Ballard (D. ©.) 118 F. 757. 


VALUATION. The act of ascertaining the 
worth of a thing. The estimated worth of 
a thing. See Lowenstein v. Schiffer, 38 App. 
Div. 178, 56 N. Y. S. 674; State v. Central 
Pac, R. Co., 7 Nev. 104; Sergeant v. Dwyer, 
44 Minn. 309, 46 N. W. 444; Eldridge v. City 
of Bellingham, 106 Wash. 96, 179 P. 109, 112; 
Soniat v. Board of State Affairs, 146 La. 450, 
83 So. 760, 762. In taxation, it is not the as- 
sessment, but is only its most important ele- 
ment. Adams v. Lamb-Fish Lumber Co., 104 
Miss. 48, 61 So. 6, 7. 


VALUATION LIST. In English law. A list 
ofall the ratable hereditaments in a par- 
ish, showing the names of the occupier, the 
owner, the property, the extent of the prop- 
erty, the gross estimated rental, and the 
ratable value; prepared by the overszers of 
each parish in a union under section 14 of 
the union assessment committee act, 1862, 
(St, 25 & 26 Vict. c. 168,) for the purposes of 
the poor rate. Wharton. 


VALUE. The utility of an object in satisfy- 
ing, directly or indirectly, the needs or desires 
of human beings, called by economists “value 
in use;” or its worth consisting in the power 
of purchasing other objects, called “value in 
exchange.” Also the estimated or appraised 
worth of any object of property, calculated in 
money. 

Any consideration sufficient to support a 
simple contract. Fowler v; Smith, 24 Chio 
App. 324, 156 N. E. 913, 914; Veigel v..John- 
son, 163 Minn. 288, 204 N. W. 36, 87; -McCon- 
nell v. Blackley, 66 Mont. 510, 214 P. 64, 65; 
Nickey Bros. v. Longsdale Mfg. Co., 149 Tenn. 
391, 258 S. W. 776, 780; Northern Trading Co. 
v. Drexel State Bank of Chicago, 87 N. D. 521, 
164 N. W. 151, 154; Fidelity State Bank v. 
Miller, 29 Idaho, 777, 162 P. 244, 245; In re 
Progressive Wall Paper Corporation (D. C.) 
224 F. 148, 149; Standard Bank of Canada 
v. Lowman (D. ©.) 1 F.(2d) 935, 941; Ger- 
man-American Bank of Seattle v. Wright, 85 
Wash. 460, 148 P. 769, 772, Ann. Cas. 1917D, 
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381; Wilbour v. Hawkins, 88 R. I. 116, 94. 


A. 856, 857. The term is often used as an ab- 
breviation for “valuable consideration,” es- 


pecially in the phrases “purchaser for value,” . 


“holder for value,” ete. See Mays v. First 
State Bank of Keller (Tex. Civ. App.) 233 S. 
W. 326, 328; Frank v. Von Bayer, 236 N. Y. 
473, 141 N. E. 920; Crane & Co. v. Hall, 141 
Tenn. 556, 213 S. W. 414, 416; Ohio Sav. 
Bank & Trust Co. v. Schneider, 202 Iowa, 938, 
211 N. W. 248, 249; Farr-Barnes Lumber Co. 
v. Town of St. George, 128 S., C. 67, 122 S. E. 
24, 26.. 

In economic consideration, the word “value,” when 
used in reference to property, has a vartey of signifi- 
cations, according to the connection in which the 
word is employed, It may mean the cost of a pro- 
duction or reproduction of the property in question, 
when it is sometimes called “sound value’; or it 
may mean the purchasing power of the property, or 
the amount of money which the property will com- 
mand in exchange, if sold, this being called its 
“market value,” which in the case of any particu- 
lar property may be more or less than either the 
cost of its production or its value measured by its 
utility to the present or some other owner; or the 
word may mean the subjective value of property, 
having in view its profitableness for some particular 
purpose, sometimes termed its “yalue for use.” Wil- 
liam H. Low Estate Co. v. Lederer Realty Corpora- 
tion, 35 R. I. 352, 86 A. 881, 883, Ann. Cas, 1916A, 
241. See Agency of Canadian Car & Foundry Co..v. 
Pennsylvania Iron Works Co. (C. ©. A.) 256 F. 339, 
244; Babbitt v. Read (C. C. A.) 236 F. 42, 46; Carson 
v. State, 30 OKI. Cr. 438, 236 P. 627, 628; Cunningham 
v. State, 90 Tex. Cr. R. 500, 236 S. W. 89, 90; Dean v. 
Hawes, 29 Cal. App. 689, 157 P. 558, 559; State v. 
Woodward, 208 Ala, 31, 93 So. 826; Cole v, Wells, 
224 Mass. 504, 113 N. E. 189, 191; James v. Speer, 
69 Mont. 100, 220 P. 535, 537; Burroughs v. School 
Dist. No. 2, Town of Richland, 155 Wis. 426, 144 N. 
W. 977, 978. 

“Value,” as used in reference to lands taken under 
eminent domain, is a relative term, depending on the 
circumstances. Wood v. Syracuse School Dist. No, 
1, 108 Kan. 1, 193 P. 1049, 1050. 

Salable value, actual value, market value, fair 
value, reasonable value, and cash value may all mean 
the same thing and may be designed to effect the 
same purpose. Burr. Tax. 227. See Cummings v. 
Bank, 101 U. S. 162, 25 L. Ed, 903; Wood v. Syracuse 
School Dist. No. 1, 108 Kan, 1, 193 P. 1049, 1050; Ty- 
son Creek R. Co. v. Empire Mili Co., 31 Idaho, 580, 
174 P. 1004, 1006; Safford v. McNeil, 102 Conn. 684, 
129 A, 721, 723; Castner, Curran & Bullitt v. Lederer 
(D. ©.) 275 F., 221, 225; Black v. Nabarrette (Tex. 
Civ. App.) 281 S. W. 1087, 1089; Central Union Trust 
Co. of New York v. Edwards (C. C. A.) 287 F. 324, 
327; Montesano Lumber & Mfg. Co. v. Portland Iron 
Works, 94 Or. 677, 186 P. 428, 482; Gulf Compress Co. 
v. Insurance Co. of Pennsylvania, 129 Tenn, 586, 167 
S. W. 859, 863; In re Woolsey’s Estate, 109 Neb. 
138, 190 N. W. 215, 24 A. L. R. 1088. 

The word has a peculiar meaning in determining 
the basis on which a public service company is en- 
titled to return, and means only the amount upon 
which returns should be computed, not the value 
of the property ag an income-producing instrumen- 
tality nor the price at which it would sell. Peters- 
burg Gas Co. v. City of Petersburg, 132 Va. 82, 110 
S. E. 538, 539, 20 A. L, R. 542. 

“Value,” as used in Const. U. S. art. 1, $ 8, giving 
Congress power to coin money and regulate the 
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value thereof, is the. true, Inherent, and éssentfal ° 
value, not, depending upon accident, place, or: per- : 
Bon, but. the same everywhere and to every one,'' 
and in this sense regulating the valye of the coin- 

age is mereiy determining and maintaining coinage:: 
composed of certain coins within certain limitations . 
at a certain specific composition and weight. Kilat- 
tenburg v. Qualsett, 114 Neb. 18, 205 N. W. 577, 578. 


Clear Value 


The “clear value” of an estate for the pur- 
pose of an inheritance tax is what remains. 
after all claims against it have been paid. In 
re Hildebrand’s Estate, 262 Pa. 112, 104 A.. 
863. . . 

Net Value 


The “reserve” or “net value” of a life insur- 
ance policy is the fund accumulated out of 
the net premiums during the earlier years of 
the policy while the premium uniform 
throughout life or a term of years exceeds the 
actual value of the risk, and with the net 
premiums to be received in the future is the. 
exact mathematical equivalent of the obliga- 
tion incurred by the company, Hay y. Merid- 
ian Life & Trust Co., 57 Ind. App. 536, 101 N. 
E. 651, 654. The “net value” of a policy is 


_equivaleut to “reserve,” and means that part 


of the annual premium paid by insured which, 
according to the American Experience Table 
of Mortality, must be set apart to meet or.ma- 
ture the company’s obligations to insured, the 
net value of a policy on a given date being its 
actual value, its reserve. Jefferson v. New 
York Life Ins. Co., 151 Ky. 609, 152.8. W. 780, 
783. 


Value of Matter in Controversy 


As used in the Judicial Code, § 24 (28 USCA. 
§ 41), the pecuniary result. to either party 
which a judgment entered in the case would: 
directly. produce, either at once or in the fu- 
ture. Elliott v. Empire Natural Gas Co. (C; 
C. A.) 4 F.(2d) 493, 497. ' 


Value of Plant jn Successful Operation 


Synonymous with “going value,” or “going. 
concern yalue,” meaning the additional value 
that a purchaser will give for the properties 
and business of the companies because they 
are going concerns with established business- 
es; the additional value, over and above the 
fair and reasonable value of the physical 
properties plus the working capital, which a 
customer would pay for the property because 
it is a going concern. Pacific Telephone & 
Telegraph Co, v. Whitcomb (D. C.) 12 F.@d) 
279, 284, 


Value received 


A phrase usually employed in a bill of ex- 
change or promissory note, to denote that a 
consideration has been given for if. Baker v. 
Thomas, 102 Neb. 401, 167 N. W. 407. It is 
prima facie evidence of consideration; Palm- 
er v. Blanchard, 113 Me. 380, 94 A. 220, 223, 
Ann. Cas, 1917A, 809; Moses v. Bank, 149 U. 


VALUED POLICY 


S. 298, 13'S. Ct. 900, 37 L. Ed. 743; although 
not necessarily in money; Osgood v. Bringolf, 
32 Iowa, 265. The phrase when put in a bill 
of exchange, : will bear two interpretations: 
‘The drawer of the bill may be presumed to ac- 
Knowledge the fact that he has received value 
from the payee; 3 Maule & S. 351; Benja- 
min vy. Tillman, 2 McLean 213, Fed. Cas. No, 
1,304; or when the bill has been made payable 
to the order of the drawer and accepted, it 
implies that value has been received by the 
acceptor; 5 Maule & 8. 65; Thurman v. Van 
Brunt, 19 Barb. (N. Y.) 409. The words are 
not required by the Uniform Negotiable In- 
struments Act. 


VALUED POLICY. One which expresses on 
its face an agreement that the thing insured 
should be valued at a specified sum; Civ. 
Code Cal. § 2596;—distinguished from an 
open policy, which is one in which the value of 
the thing insured is not agreed upon, but is 
left to be determined in case of loss; Civ. 
Code Cal. § 2595. <A “valued policy” is one 
in which a definite valuation is by agreement 
of both parties put on the subject-matter of 
the insurance and written in the face of the 
policy and such value, in the absence of fraud 
or mistake, is conclusive on the parties. Lec 
v. Hamilton Fire Ins. Co., 130 Mise. Rep. 165, 
223 N. Y. S. 441, 442. A policy is called “val- 
ued,” when the parties, having agreed upon 
the value of the interest insured, in order to 
save the necessity of further proof have in- 
serted the valuation in the policy, in the na- 
ture of liquidated damages. 1 Duer, Ins. 97; 
Columbia Trust Co. v. Norske Lloyd Ins. Co., 
_ 100 Mise. 550, 166 N. Y. S. 915, 919. 


VALUELESS. Worthless. Central of Geor- 
gia Ry. Co. v. Cooper, 14 Ga. App. 738, 82 S. E. 
310, 311. 


VALUER. A person whose business is to ap- 
praise or set a value upon property. 


VALVASORS, or VIDAMES. An obsolete ti- 
tle of dignity next to a peer. 2 Inst. 667; 2 
Steph. Comm. 612. 


Vana est illa potentia que nunquam venit in ac- 
tum. That power is vain [idle or useless] 
which never comes into action, [which is nev- 
er exercised.}] 2 Coke, 51. 


Vani timores sunt estimandi, qui non cadunt in 
constantem virum. Those are to be regarded 
as idle fears which do not affect a steady [firm 
or resolute] man. 7 Coke, 27. 


Vani timoris Justa excusatio non est. A friv- 
olous fear is not a legal excuse. Dig. 50, 17, 
184 ; 2 Inst. 483; Broom, Max. 256, n. 


VANTARIUS. L. Lat. 
fore-footman. Spelman; 


VARA, A* Spanish-American measure of 
length, equal to 33 English inches or a trifle 
more or less, varying according to local usage. 
See U. S. v. Perot, 98 U. S. 428, 25 L. Ed. 251. 


In old records. A 
Cowell. 
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A measure used in Mexican land grants equal 
to 32.9927 inches. Ainsa v. U. S., 161 U. S. 
219, 16 S. Ct. 544, 40 L. Ed. 673. 


VARDA. In old Scotch law. Ward; cus- 
tody; guardianship. Answering to “warda,” 
iu old English law. Spelman. 


VARENNA. In old Scotch law. A warren. 
Answering to “warenna,” in old English law. 
Spelman. 


VARIANCE. In pleading and practice. A 
discrepancy or disagreement between two in- 
struments or two steps in the same cause, 
which ought by law to be entirely consonant. 
Thus, if the evidence adduced by the plain- 
tiff does not agree with the allegations of his 
declaration, it is a variance; and so if the 
statement of the cause of action in the decla- 
ration does not coincide with that given in 
the writ. See Keiser v. Topping, 72 Il. 229; 
Mulligan v. U. S., 120 F. 98, 56 ©. C. A. 50; 
Bank of New Brunswick v. Arrowsmith, 9 N. 
J. Law, 287; Skinner y. Grant, 12 Vt. 462; 
State v. Wadsworth, 30 Conn. 57; Mathews 
v. U. S. (C. ©. A.) 15 F. (2d) 139, 142. 


A disagreement between the allegations and the 
„proof in some matter which, in point of law, is es- 
sential to the charge or claim. Franks v. Reeder, 
101 Okl. 18, 223 P. 126, 127; Hodges v. State, 73 Tex. 
Cr. R. 638, 165 S. W. 607, 611; Hibler v. Kansas City 
Rys. Co., 292 Mo. 14, 237 S. W. 1C14, 1017; Maguire 
v. Kiesel, 86 Conn. 453, 85 A. 689, 69; State v. 
Brozich, 108 Ohio St. 559, 141 N. E. 491. A substan- 
tial departure in the evidence adduced from the is- 
sue as made by the pleadings. Sposedo v. Merriman, 
11L Me..530, 90 A. 387, 392; Davidson Grocery Co. v. 
Johnston, 24 Idaho, 336, 133 P. 929, 931, Ann. Cas. 
1915C, 1129. That which is a. “departure” in plead- 
ing is a “variance” in evidence. Wilson v. Oil Well 
Supply Co., 111 Okl. 68, 238 P. 415, 416. 

To constitute a “variance,” there must be a real 
and tangible difference between the allegations in 
the pleading and the proof offered in its support. 
James A. C. Tait & Co. v. Stryker, 117 Or. 338, 243 P. 
104, 106. The difference must be substantial and ma- 
terial. Epstein v. Waas, 28 N..M. 608, 216 P. 506, 
508; Johnson v. Doubleday, 92 Vt. 267, 102 A. 1088, 
1040. It must be one that actually misleads the ad- 
verse party to his prejudice in maintaining his ac- 
tion or defense on the merits; German-American 
Bank of Seattle v. Wright, 8 Wash. 460, 148 P. 769, 
771, Ann. Cas. 1917D, 381; State v. Earley, 119 Kan. 
446, 239 P. 981, 982; Rev. St. Mo. 1919, § 1272 (Mo. 
St. Ann. § 817); Civ. Code Prac. Ky. § 129; Comp. 
St. Wyo. 1910, § 4591 (Rev. St. 1931, § 89-1785), or, in 
criminal cases, one which might mislead the de- ` 
fense or expose a defendant to being put twice in 
jeopardy for the same offense; Brashears v. State, 
38 Okl. Cr. 175, 259 P. 665, 667; Marshall v. State, 
116 Neb. 45, 215 N. W. 564, 568; People v. Boneau, 
327 TL. 194, 158 N, E. 481, 435. 

“Variance,” i. e., a disagreement between allega- 
tions and proof in some matter which, in point of 
law, is essential to the claim or charge, differs from 
“repugnancy,” Which consists of two inconsistent 
allegations in one pleading. Fowler y. State, 20 
Ok]. Cr. 410, 203 P. 900, 901. : 

“Variance” also differs from failure’ of proof. 
Gordon v. Pollock, 124 Okl. 64, 253 P. 1021, 1023. A 
variance- occurs when, though the pleading and proof 
do not exactly correspond, they may be made to do 
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so by amendment in the discretion of the court and 
upon such terms and conditions as may be just. 
Deligny v. Tate Furniture Co., 170 N. ©, 189, 86 
S. E. 980, 984, 


VARRANTIZATIO. In old Scotch law. War- 
ranty. 


VAS. Lat. In the civil law. A pledge; a 
surety; bail or surety in a criminal proceed- 
ing or civil action. Calvin. 


. VASECTOMY. A comparatively simple and 
. painless operation, performed by section (cut- 
ting) of the vas deferens or spermatic cord, or 
by a tying off or ligaturing thereof ;—some- 
times performed on rapists and other crimi- 
nals (especially sexual offenders), and on per- 
sons who are mentally defective. Laws Ind. 
1907, c. 215; Acts Conn. 1909, c. 209; Stat. 
Cal. 1909, ce. 720; Laws Iowa 1911, c. 129; 
Rem. & Bal. Code (Wash.) § 2287 (Rem. Rev. 
Stat. § 2287); Rev. Laws Nev. § 6293 (Comp. 
Laws 1929, § 9977). Some of these and simi- 
lar statutes have been declared unconstitu- 
tional; Williams v. Smith, 190 Ind. 526, 131 
N. E. 2; Mickle v. Henrichs (D. C.) 262 F. 687; 
Smith v. Bd. of Examiners, 85 N. J. Law, 46, 
88 A. 963; but in 1927, the validity of a Vir- 
ginia statute (Laws 1924, c. 394) providing 
for vasectomy in the case of males and for 
salpingectomy in the case of females was 
sustained in Buck v. Bell, 274 U. 8. 200, 47 
S.-Ct. 584, 71 L. Ed. 1000, affirming 143 Va. 
$10, 130 8. E. 516, 51 A. L. R. 855. Steriliza- 
tion.of the female may also be accomplished 
by an operation known as oGphorectomy or 
ovariotomy. Acts Conn. 1909, c. 209. 


VASSAL. 
tn Feudal Law 


A feudal tenant or grantee; a feudatory; 
the holder of a fief on a feudal tenure, and 
by the obligation of performing feudal serv- 
ices, The correlative term was “lord.” The 
vassal himself might be lord of some other 
vassal, 

In after-times, this word was used to sig- 
nify a species of slave who owed servitude 
and was in a state of dependency on a su- 
perior lord, 2 Bla. Comm. 53. 


In International Law 


Vassal states are states which are suppos- 
ed to possess only those rights and privileg- 
es which have been expressly granted to 
them, but actually they seem to be well-nigh 
independent. Hershey, Int. L. 106. Egypt 
was such; also Crete. 


VASSALAGE. The state or condition of a 
vassal. 


VASSELERIA. The tenure or holding of a 
vassal, Cowell. 


VASTUM. L. Lat. A waste or common lying 
open to the cattle of all tenants who have 
a right of commoning. Cowell, 


records. 


-VEHICLE 


VASTUM FOREST VEL BOSCI. In old 
Waste of a forest or wood. That 
part of a forest or wood wherein the trees 
and underwood were so destroyed that it lay 
in a manner waste and barren. Paroch. An- 
tig. 351, 497; Cowell. a 


VAUDERIE. In old European law. Sor- 
cery; witchcraft; the profession of the Vau- 
dois, 


VAUDEVILLE. A species of theatrical en- 
tertainment, composed of isolated acts form- 
ing a balanced show. Hart v. B. F. Keith 
Vaudeville Exchange (C. C. A.) 12 F.(2d) 341, 
342. And see Princess Amusement Co, v. 
Wells (C. C. A.) 271 F. 226, 281. 


VAVASORY. ‘The lands that a vavasour 
held. Cowell. 


VAVASOUR. One who was in dignity next 
to a baron. Britt. 109; Bract. lib. 1, e 8. 
One who held of a baron. Ene. Brit, 


VEAL-MONEY. The tenants of the manor of 
Bradford, in the county of Wilts, paid a 
yearly rent by this name to their lord, in lieu 
of veal paid formerly in kind. Wharton, 


VECORIN. In old Lombardic law. The of- 
fense of stopping one on the way; forestal- 
ling. Spelman. ` ; 


VECTIGAL JUDICIARIUM. Lat. Fines paid 
to the crown to defray the expenses of main- 
taining courts of justice. 83 Salk. 33. 


Vectiga!, origine ipsa, jus Cesarum et regun 
patrimoniale est, Day. 12. Tribute, in its ori- 
gin, ìs the patrimonial right of emperors and 
kings. i 


VECTIGALIA. In Roman law. Customs-du- 
ties; taxes paid upon the importation or ex- 
portation of certain kinds of merchandise, 
Cod. 4, 61. They differed from tribute, which 
was a tax paid by each individual. 

Rent from state lands. Hunter, Rom. L. 
901. 


VECTURA. 


VEGETABLE. The meaning of this word in 
the tariff law is not limited to such vegeta- 
bles as grow in a vegetable garden. Wheth- 
er a certain vegetable product is or is not a 
vegetable depends upon the use to which it is 
or may be put, and each case must depend up- 
on its own facts. Togasaki & Co, v. U. S., 12 
Ct. Cust. App. 468, 465. The test is whether 


In maritime law. Freight. 


it is eaten and treated as a vegetable in the 


kitchen and dining room. If so, it is a vege- 
table; but, if used and eaten as a condiment 
or relish only, it is not. Nippon Co, v. U. 
S., 12 Ct. Cust. App. 548, 551. 


VEHICLE. Any carriage, conveyance, or oth- 
er artificial contrivance used, or capable of 
being used, as a means of transportation on 
land ;—not ordinarily including locomotives, 
ears, and street cars which run and are op- 
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‘erated only over and upon a permanent track 
-or fixed way, unless the context of the ordi- 
mance or statute in question clearly indicates 
an intention to the contrary. Conder v. Grif- 
- fith, 61 Ind. App. 218, 111 N. E. 816, 818; Rev. 
St. U. S. § 4 (1 USCA § 4). The word includes 
a street sprinkler; St. Louis v. Woodruff, 71 
Mo. 92; but not a ferry boat; Duckwall v. 
‘Albany, 25 Ind. 286; nor a domestic animal, 
unattached to a vehicle or a conveyance; 
_ State v. One Black Horse Mule, 207 Ala. 277, 
92 So. 548. It has also been held to include 
a scraper used to remove snow from ice 
which was to be cut, particularly since the 
scraper had facilities for dumping and un- 
loading and was horse-drawn; Berg v. Hetz- 
ler Bros., 166 N. YX. S. 880, 179 App. Div. 551; 
a combined thresher and cleaner, mounted on 
axles and wheels, while being drawn from 
farm to farm; Vincent v. Taylor Bros., 168 
N. Y. S. 287, 288, 180 App. Div. 818; 
‘eycle; Sharkey v. Herman Bros., 3 N, J. 
Mise. 126, 127 A. 525, 526; Tulsa Ice Co. v. 
Wilkes, 54 Okl. 519, 153 P. 1169, 1171; and a 
motorcycle; Knight v. Savannah Electric Co., 
.20 Ga. App. 314, 93 S. E. 17. And it includes 
an automobile; Shepard v. Findley, 204 
Iowa, 107, 214 N. W. 676, 678; Mills v. Court 
of Com’rs of Conecuh County, 204 Ala, 40, 
85 So. 564, 566; Commonwealth v. Dzewiacin, 
252 Mass, 126, 147 N. E. 582, 583; Fishback 
y. Foster, 23 Ariz. 206, 202 P. 806, 808; Stan- 
Jey v. Tomlin, 143 Va. 187, 129 S. E. 379, 382; 
even though, at the time of the enactment of 
the legislation involved, automobiles were 
_not in use; U. S. v. One Cadillac Automobile 
(D. C.) 2 F.(2d) 886, 888; City of Henderson 
v. Lockett, 157 Ky. 366, 163 5. W. 199, 201; 
White v. District of Columbia, 4 F.(2d) 163, 
_ 164, 55 App. D. C. 197. The term was held 
-not to include a street car in the following 
~eases: City of Chicago v. Keogh, 291 Ill. 188, 
125 N. E. 881, 882; Harris v. Johnson, 174 
Cal. 55, 161 P. 1155, 1156, Li R. A. 19170, 477, 
Ann. Cas. 1918E, 560; Reed v: Public Service 
Ry. Co., 89 N. J. Law, 431, 99 A. 100; Mo- 
nongahela Bridge Co. v. R. Co., 114 Pa. 484, 8 
A. 233. Contra, Bradley v. Minneapolis St. 
Ry. Co., 161 Minn. 322, 201 N. W. 606, 608, 
46 A. L. R. 993. 


:As used in various statutes, however, the word 
_is often given a somewhat narrower meaning than 
that which might be indicated by the above defini- 
tión. * Thus, it ‘has been held that the term is in- 
applicable” to ‘a hand sled; Idell v. Day,- 273 Pa, 
34, 116. A. 506, 507, 20 A. L. R. 1429; to a child’s 
“coaster; Wright v. Salzberger & Sons, 31 Cal; App. 
: 690, 254 P. 671, 676; and to an elevator; Wilson v. 
. C. Dorfligger & Sons, 218 N. Y. 84, 12 N. W. 567, 568, 
_ Ann. Cas. 1917D, 38,. reversing Wilson v. ©. Dorflinger 
& Sons, 170 App. Div. 119, 155 N. Y. S, 857, 858. ; 
'' Hut as defined in the Tariff Act, it has a much 
broader meaning, and includes any sort of convey- 
Anco sed -in the. transportation. of passengers and 
merchandise either by land or-by water or through 
, the air, Mellon v, Minneapolis, St, P; & 8. S. M. 
Ry: Co., 11 F.(24) B32, 834, BE App- D. €160. 


'YEHMGERISHT: ‘See Fehmgericht, 


a bi- : 
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VEIES. L. Fr. Distresses forbidden to be 
replevied; the refusing to let the owner have 
his cattle which were distrained. Kelham. 


VEILINGS. As used in the tariff act, a ma- 
terial chiefly or exclusively used for the mak- 
ing of veils. A veil is a piece of cloth or oth- 
er material, usually thin and light, designéd 
to be worn over the head and face as an orna- 
ment or to protect or wholly or partly conceal 
the face from view. The textile material 
which is used to mask or screeu the features 
Testing beneath the face panels of caskets 
would be commonly and popularly regarded 
as veiling. Tiedeman & Sons v. U. S., 8 Ct. 
Cust. App. 134, 135. 


VEIN; In mining law. A continuous body of 
mineral or mineralized rock, filling a seam 
or fissure in the earth’s crust, within defined 
boundaries in the general inass of the moun- 
tain (which boundaries clearly separate it 
from the neighboring rock), and having a gen- 


‘eral character of continuity in the direction 


of its length. See Iron Silver Min. Co. v. 
Cheesman, 116 U. S. 529, 6 S. Ct. 481, 29 L. 
Ed. 712; U. 5. v. Iron Silver Min. Co., 128 
U. 5. 678, 9 S. Ct. 195, 32 L. Ed. 571; Stinch- 
field v. Gillis, 96 Cal. 33, 30 P. 839; Synnott 
v. Shaughnessy, 2 Idaho (Hash.) 122, 7 P. 
&2; Beals v. Coue, 27 Colo. 473, 62 P. 948, 
83 Am. St. Rep. 92; Waterloo Min. Co. v. 
Doe, 82 F. 51, 27 C. C. A. 50; Consolidated, 
ete, Min. Co. v. Champion Min. Co. (C. C.) 
63 F. 544; San Francisco Chemical Ço. v. 
Duffield (C. C. A.) 201 F. 830, 885, A well-de- 
fined body of mineral within inclosed rocks. 
Stewart Mining Co. v. Ontario Mining Co., 
237 U. S. 350, 35 S. Ct. 610, 614, 59 L. Ed. 989. 
A lode, or ledge. Myers v. Lloyd, 4 Alaska, 
263, 265. ` 


A requirement that a miner shall locate his claim 
“along the vein” means along the out-crop or course 
of the apex, and not along the strike. Stewart Min- 
ing Co. v. Bourne (C. C. A.) 218 F. 327, 329. 

The terms “principal,” “original,” and “primary,” 
as well as “secondary,” “accidental,” and “incident- 
al,” have all been employed to describe the different 
veins found -within the same surface boundaries, 
but their meaning is not entirely clear in all cases. 
They may refer to the relative importance or value 
of the different veins, or the relations to each other, 
or to the time of discovery, but the words ‘“‘sec- 
ondary,” “accidental,” and “incidental” are most 
frequently used to distinguish between the discovery 
vein and ather. veins within the same eurface bound- 
aries. Northport Smelting & Refining Co. v. Lore 
Pine-Surpriso Consol, Mines Co. (D. C.) 271 F. 105, 
üi. 


Discovery Vein 


That vein which served as a basis of the 
location, in contradistinction to secondary, 
accidental, and incidental: veins. `- Northport 
Smelting & Refining Co. v. Long Pine-Surprise 
Consol. Mines Co. (D. 0.) 271 F. 105, 118. The 


‘primary vein for ‘the purpose ‘of locating : ‘a 
“mining: clainy:and detetminitig whieh are the 


end and whicli‘the side:2ines:* ‘Where the- dië- 


1803 


covery vein crosses the opposite side:Hnes of 
the claim as located, the side lines become 
end lines, not only. with respect to such vein, 
but for determination of extralateral rights 
in any other vein which apexes within the 
claim. Northport Smelting & Refining Co. v. 
Lone Pine-Surprise Consol. Mines Co. (C. ©. 
A.) 278 F. 719, 720. 


VEJOURS. Viewers; persons sent by the 
court to take a view of any place in question, 
for the better decision of the right. It sig- 
nifies, also, such as are sent to view those 
that essoin themselves de malo lecti, (i. 
e., excuse themselyes on ground of illness) 
whether they be in truth so sick as that they 
cannot appear, or whether they do counter- 
feit. Cowell. 


VELABRUM. In old English law. A toll- 
booth. Cro, Jac, 122. 


VELITIS JUBEATIS QUIRITES? Lat, Is 
it your will and pleasure, Romans? The 
form of proposing a law to the Roman peo- 
ple. Tayl. Civil Law, 155. 


Velle non creditur qui obsequitur imperio patris 
vel domini. He is not presumed to consent 
who obeys the orders of his father or his mas- 
ter. Dig. 50, 17, 4. 


VELTRARIA. The office cf dog-leader, or 
courser. Cowell. 


VELTRARIUS. One who leads greyhounds, 
Blount. 


VELVET. In a secondary meaning, soft; 
smooth. Chapin-Sacks Mfg. Co. v. Hendler 
Creamery Co. (D. C.) 231 F. 550, 551; Chapin- 
Sacks Mfg. Co. v. Hendler Creamery Co. (0. 
C. A.) 254 F. 558, 555. 


VENAL. Pertaining to something that is 
bought; capable of being bought; offered for 
sale; mercenary. Used usually in an: evil 
sense, such purchase or sale being regarded 
as corrupt and illegal. 


VENARIA, Beasts caught in the woods by 
hunting. 


VENATIO.. Hunting. Cowell. 


VEND. To sell; to transfer the ownership 
of an article to another for a price in- money, 
The term is not commonly applied to’ the sale 
of real estate, although its derivatives “ven- 
dor” and “vendee” are. 


VENDEE. A purchaser or buyer; one to 
whom anything is sold. Generally used of 
the purchaser of real property, one who ac- 
quires chattels by sale being called a “buyer.” 


Vendens eandem rem duobus falsarius est. He 
is fraudulent who sells the same thing twice. 
Jenk. Cent. 107. 


VENDETTA. A private blood feud, in which 
a family seeks to avenge one of its members 


on the offender or his family, ‘Stephens vs’ 
Howells Sales Co. (D. C.) 16 F.(2d) 805, 808:' 


VENDIBLE. Fit or suitable to. be: sold; 
capable of transfer by sale; merchantable. 


VENDITAE. In old European law.: A tax. 
upon things sold in markets and public fairs, 
Spelman. 


VENDITIO. Lat. In the civil law. In a 
strict sense, sale; the act of selling; the’ 
contract of sale, otherwise called “emptio ven- 
ditio.” Inst. 3, 24. , Calvin, 

In a large sense, any mode or: species of 
alienation; any contract by which the prop- 
erty or ownership of a thing may be trans- 
ferred. Id. 


VENDITION. Sale; the act of selling. 


VENDITIONI EXPONAS. Lat. You expose 
to sale. Richmond Cedar Works v. String- 
fellow (D. C.)} 236 F. 264, 272. The name ofa 
writ of execution, requiring a sale to be made, 
directed to a sheriff when he has levied upon 
goods under a ieri facias, but returned that 
they remained unsold for want of buyers; 
and in some jurisdictions it is issued to cause 
a sale to be made of lands, seized under a. 
former writ, after they have been condemn- 
ed or passed upon by an inquisition. Fre- 
quently abbreviated to “vend. es” See 
Beebe v. U. S., 161 U. S. 104, 16 S. Ct. 532, 
40 L. Ed. 633; Borden v. Tillman, 39 Tex. 
273; Ritchie v. Higginbotham, 26 Kan. 648; 
W. T. Carter & Bro. v. Bendy (Tex. Civ. App.) 
251 S. W. 265, 272. 


The office of a “‘yenditioni exponas” 1s to sell prop- 
erty previously taken in execution, and it is ‘not a 
writ separate from the fi, fa., but a part of it. Me- 
Lanahan v. Goodman, 265 Pa. 43, 108 A. 206, 208. 


VENDITOR. Lat. A seller; 
Inst. 3, 24; Bract. fol. 41. 


VENDITOR REGIS. In old English lawi 
The king's seller or salesman; the! person: 
who exposed to sale those goods anā chattels 
which were seized or distrained to answer 
any debt due to the king. Cowell. 


VENDITRIX. Lat. 
4, 51, 3. 


VENDOR. The person who transfers prop- 
erty by sale, particularly real estate, “seller” 
being more commonly used for one who sells 
personalty. The latter may, however, with 
entire propriety, be termed a vendor; Atlan- 
tic Refining Co. v. Van Valkenburg, "965 Pa, 
456, 109 A. 208, 210; e. g„ a merchant; a 
retail dealer; Edgin v. Bell-Wayland ‘Co: 
(Okl. Cr. App.) 149 P. 1145, L. R. A, 1915F, 
916; sometimes, one who buys tó sell; Cém/ 
monwealth v. Thorne, Neal & Co. 76 Pa. 
Super. Ct. 599, 602. 

One who negotiates the sale, and becomes’ 
the recipient of the consideration, though the 
title comes to the vendee from another source; 
and not from the vendor, Rutland v. Brister, 


@ vendor. 
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A female vendor. Cod. 


VENDOR AND PURCHASER ACT 


53 Miss. 685; Canavan v. Coleman, 204 Iowa 
901, 216 N. W: 292, 293. 


VENDOR AND PURCHASER ACT. The act 
of 37 & 38 Vict. c. 78, which substitutes forty 
for sixty years as the root of title, and 
amends in other ways the law of vendor and 
purchaser, Mozley & Whitley. 


VENDOR’S LIEN. A lien for purchase mon- 
ey remaining unpaid, allowed in equity to the 
vendor of land, when the statement of re- 
ceipt of the price in the deed is not in accord- 
ance with the fact. Also, a lien existing in 
the unpaid vendor of chattels, the same re- 
maining in his hands, to the extent of the 
purchase price, where the sale was for cash, 
or on a term of credit which has expired, or 
on an agreement by which the seller is to re- 
tain possession. See Morgan v. Dalrymple, 
59 N. J. Eq. 22, 46 A. 664; Lee v. Murphy, 
119 Cal. 364, 51 P. 549; Graham v. Moffett, 
119 Mich. 303, 78 N. W. 132, 75 Am. St. Rep. 
393; Gessner v. Palmateer, 89 Cal. 89, 26 P. 
789, 13 L. R. A. 187; Blomstrom v. Dux, 175 
Ill. 485, 51 N. E. 755; Tiernan v. Beam, 2 
Ohio, 388, 15 Am. Dec. 557; Warford v. Han- 
kins, 150 Ind. 489, 50 N. E. 468; Slide & Spur 
Gold Mines v. Seymour, 153 U. S. 509, 14 S. 
Ct. 842, 38 L. Ed. 802; Digen v. Schultz, 65 
Mont. 190, 210 P. 1057, 1058; Osburn v. 
Lindley, 163 Ark. 260, 259 S. W. 729, 730; 
Spinder v. Iowa & O. S. L. Ry. Co., 173 Towa, 
‘348, 155 N. W. 271, 272; State v. Williams, 
214 Ala. 89, 106 So. 500; Johns v. Seeley, 
94 Fla. 851, 114 So. 452, 453. In English and 
American law a vyendor’s lien is exceptional 
in character, and is an importation from the 
civil law, which found its recognition through 
courts of chancery, on the equitable princi- 
ple that the person who had secured the es- 


tate of another ought not in conscience to be. 


allowed to keep it and not pay full consid- 
eration money, and that to enforce that pay- 
ment it- was just that the vendor should have 
a lien upon the property. Martin v. Becker, 
169 Cal. 301, 146 P. 665, 671; Ann. Cas. 1916D, 
171 


VENDUE. A sale; generally a sale at pub- 
lic auction; and more particularly a sale so 
made under authority of law, as by a con- 
stable, sheriff, tax collector, administrator, 
ete. 


VENDUE MASTER. An auctioneer. 


VENEREAL. Sexual; as, venereal diseas- 
es. State v. Hollinshead, 77 Or. 473, 151 P. 
710, 711. . 


VENIA. A kneeling or low prostration on the 
ground by penitents; pardon. 


VENIA ÆTATIS. A privilege granted by a 
prince or sovereign, i virtue of which a per- 
siè is entitled to act, sui juris, as-if he were 
of-full age. Stery, Conf. Laws, § T4. 
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Veniæ facilitas Incentivum est delinquendi. 3 
Inst. 236. Facility of pardon is an incentive 
to crime. 


VENIRE. Lat. To come; to appear in 
court. Sometimes used as the name of the 
writ for summoning a jury, more commonly 
called a “venire facias.” 


VENIRE DE NOVO. See Venire Facias. 


VENIRE FACIAS. Lat. In practice. A ju- 
dicial writ, directed to the sheriff of the coun- 
ty in which a cause is to be tried, command- 
ing him that he “cause to come” before the 
court, on a certain day therein mentioned, 
twelve good and lawful men of the body of 
his county, qualified according to law, by 
whom the truth of the matter may be the 
better known, and who are in no wise of kin 
either to the plaintiff or to the defendant, to 
make a jury of the county between the par- 
ties in the action, because as well the plaintiff 
as the defendant, between whom the matter 
in variance is, have put themselves upon that 
jury, and that he return the names of the 
jurors, etc. 2 Tidd, Pr. 777, 778; 3 BI. 
Comm. 352: 


VENIRE FACIAS AD RESPONDENDUM. A 
writ to summon a person, against whom an 
indictment for a misdemeanor has been found, 
to appear and be arraigned for the offense. 
A justice’s warrant is now more commonly 
used. Archb, Crim. Pl. 81; Sweet. 


VENIRE FACIAS DE NOVO. A fresh or new 
venire, which the court grants when there 
has been some impropriety or irregularity in 
returning the jury, or where the verdict is 
so imperfect or ambiguous that no judgment 
ean be given upon it, or where a judgment is 
reversed on error, and a new trial awarded. 
See Bosseker v. Cramer, 18 Ind. 44; Maxwell 
v. Wright, 160 Ind. 515, 67 N. E. 267. “The 
ancient common-law mode of proceeding to a 
new trial was by a writ of venire facias de 
novo. The new trial is a modern invention, 
intended to mitigate the severity of the pro- 
eeeding to attaint. While a venire de novo 
and new trial are quite different, they are 
alike in that a new trial takes place in both. 
The material difference between them is that 
a venire de novo must be granted upon mat- 
ters appearing upon the face of the record, 
but a new trial may be granted for things out 
of the record: Lowry v. Indianapolis Trac- 
tion & Terminal Co., 77 Ind. App. 138, 126 
N. E. 223, 225. See, also, 1 Wils. 48; 47 Am. 
L. Rey. 377. 


VENIRE FACIAS JURATORES. A judicial 
writ directed to the sheriff, when issue was 
joined in an action, commanding him to cause 
to come to Westminster, on such a day, 
twelve free and lawful men of his county 
by whom the truth of the matter at issue 
might be better known. This writ was abol- 
‘ished.-by section. 104 of the common-law pro- 
cedure.act, 1852, and by section 105.a precept 
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issued by the judges of assize is substituted 
in its place. The process so substituted is 
sometimes loosely spoken of as a “venire.” 
Brown. See, glso, Steph. Pl. 104; Cridland 
v. Floyd, 6 Serg. & R. (Pa.) 414; 3 Chitty, Pr. 
797. 


VENIRE FACIAS TOT MATRONAS. A writ 
to summon a jury of matrons to execute the 
writ de ventre inspiciendo, 


VENIREMAN. A member of a panel of ju- 
rors; a juror summoned by a writ of venire 
facias, 


VENIT ET DEFENDIT. L. Lat. In old 
pleading. Comes and defends. The proper 
words of appearance and defense in an action. 
1 Ld. Raym. 117. 


VENIT ET DICIT. Lat. In old pleading. 
Comes and says. 2 Salk. 544. 


VENTE. In French law. Sale; contract of 


sale, 


VENTE À RÉMÉRÉ. A conditional sale, in 
which the seller reserves the right to redeem 
or repurchase at the same price. The term 
is used in Canada and Louisiana. 


VENTE ALEATOIRE. A sale subject to an 
uncertain event. 


VENTE AUX ENCHERES. An auction. 


VENTER, VENTRE. Lat. The belly; the 
womb; the wife. Used in law as designating 
the maternal parentage of children. Thus, 
where in ordinary phraseology we should. say 
that A. was B.’s child by his first wife, he 
would be described in law as “by thé first 
venter” Brown. A child is said to be en 
ventre sa mere before it is born; while it is 
a foetus. 


VENTRE INSPICIENDO. See De Ventre In- 
spiciendo; Venire facias tot matronas. 


VENTURE, v. To take (the) chances. Allan 
v. Hargadine-McKittrick Dry Goods Co., 315 
Mo. 254, 286 S. W. 16, 19. 


VENTURE, n. An undertaking attended with 
risk, especially one aiming at making money; 
business speculation. McRee v. Quitman Oil 
Co., 16 Ga. App. 12, 84 S. E. 487. 


VENUE. Formerly spelled visne. 
125a. In pleading and practice. A neighbor- 
hood; the neighborhood, place, or county in 
which an injury is declared to have been done, 
or fact declared to have happened. 3 BL 
Comm. 294; Jackson v. State, 187 Ind. 694, 
121 N. E. 114, 115; Orthwein v. Germania 
Life Ins. Co. of City of New York, 261 Mo. 
650, 170 S. W. 885, 887; 4 C. & P. 363; Heikes 
v. Com., 26 Pa. 513; Searcy v. State, 4 Tex. 
450; People v. Lafuente, 6 Cal. 202. 

Also, the county (or geögraphical division) 
in which an action or prosecution is brought 
for trial, and which is to furnish the panel of 


Co. Litt. 
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jurors.’ To “change the venue” is to transfer 
the cause for trial to another county or dis- 
trict. See Moore v. Gardner, 5 How. Prac. 
(N. Y.) 243; Armstrong v. Emmet, 16 Tex. Civ. 
App. 242, 41 S. W. 87; Sullivan v. Hall, 86 
Mich. 7, 48 N. W. 646, 13 L. R. A. 556; State 
v. McKinney, 5 Nev. 198; Loftus v. Penn- 
sylvania R. Co., 107 Ohio St. 352, 140 N. E. 
94, 96; Paige v. Sinclair, 237 Mass. 482, 130 
N. E. 177, 178. However, the transfer of a 
case from division 2 of-a county circuit court 
to division 1 thereof may also constitute a 
“change of venue.” Towle v. City of St. 
Joseph (Mo. App.) 185 S. W. 1151, 1152. 


“Venue” means the place at which an action is 
tried, and not merely the judge or court by whom it 
is tried. State ex rel. McAllister v. State, 278 Mo. 
570, 214 S. W. 85, 87,8 A. L. R. 1226. i 

“Jurisdiction” of the court means the inherent 
power to decide a case, whereas “venue” designates 
the particular county or city in which a court with 
jurisdiction may hear and determine the case. 
Southern Sand & Gravel Co. v. Massaponax Sand 
& Gravel Corporation, 145 Va. 317, 133 S. E. 812, 813. 
See, also, Davis v. City of Waycross, 16 Ga. App. 239 
85 S. E. 81. But compare People v. Wakao, 33 Cal. 
App. 454, 165 P. 720, 721. 


In the. common-law practice, that part of 
the declaration in an action which designates 
the county in. which the action is to be tried. 
Sweet. 

Local Venue 

In pleading, A venue which must be laid 
in a particular’ county. When the action 
could have arisen only in a particular coun- 
ty, it iş local, and the venue must be laid in 
that county. 1 Tidd, Pr. 427; Deacon v. 
Shreve, 23 N, J. Law, 204. 


VERANDA. A porch; a portico; a covered 
place of entrance to a building, differentiated 
from its principal mass. Hieronimus ` vy. 
Moran, 272 Ill. 254, 111 N. E 1022, 1025. 


VERAY. L. Fr. True An old form of vrai. 
Thus, veray, or true, tenant, is one who: holds 
in fee-simple; veray tenant by the _manner, 
is the same as tenant by the manner, (4. 0.) 
with this difference only: that the fee-simple 
instead of remaining in the lord, is given by 


him or by the law. to another... Ham. .N..P. 
393, 394, f 
VERBA. Lat.” (Plural of verbum. 7 Words. 


Verba accipienda sunt .cum- effectu, ut sortian- 
tur effectum. Words are to be received- with 
effect, so that they may Produce. ¢ effect, > : Bae. 
Max. , wt 


Verba accipienda -sunt secundum subjectam 
materiam. 6 Coke, 62. Words are to be un- 
derstood with reference to the subject- mat- 
ter. 


Verba accipienda ut . sortiantur effectum. 
Words are to be taken. so that they may have 
some effect. 4 Bacon, Works 258, 


Verba æquivoca, ac in dubio sensu posita, ïn: 
telliguntur digniori et potentiori sensu. Equiv- 


VERBA 


‘ocal words, and such as are put in a doubt- 
ful sense, are [to be] understood in the more 
Worthy and effectual sense [in their best and 
most effective sense]. 6 Coke, 20a. 


Verba aliquid operari debent; debent intelligi 
ut aliquid operentur. 8&8 Coke, 94. Words 
ought to have some operation; they ought 
to be interpreted in such a way as to have 
some operation. 


Verba aliquid operari debent, verba cum effectu 
sunt accipienda. Words are to be taken so as 
to have effect. Bacon, Max. Reg. 3, p. 47. 
See 1 Duer, Ins. 210, 211, 216. 


Verba artis ex arte. Terms of art should be 
explained from the art. 2 Kent, Comm. 556, 
note, 


VERBA CANCELLARIÆ. Words of the 
chancery. ‘The technical style of writs 
framed in the office of chancery. Fleta, lib. 
4, c. 10, § 3. 


Verba. chartarum fortius accipiuntur contra 
proferentem. The words of charters are to 
be received more strongly against the gran- 
tor [or the person offering them]. Co. Litt. 
36; Broom, Max. 594; Bacon, Max. Reg. 3; 
Noy, Max., 9th ed. p. 48; 3 B. & P. 399, 403; 
1 C. & M. 657; 8 Term 605; 15 Hast 546; 1 
Ball. & B. 335; 2 Pars, Con. 22. 


Verba cum effectu accipienda sunt. Bac. Max. 
3. Words ought to be used so as to give them 
their effect. 


‘Verba currentis monetæ, tempus solutionis des- 
ignant. Dav. 20. The words “current mon- 
ey” designate current at the time of pay- 
ment. 


Verba debent intelligi cum effectu, ut res magis 
valeat quam. pereat. Words ought to be un- 
derstood with effect, that a thing may rather 
be preserved than destroyed. 2 Smith, Lead. 
Cas. 580. . 


Verba debent intelligi ut aliquid operentur, 
Words ought to be understood so as tọ have 
some operation. 8 Coke, 94a. 


Verba ‘dicta de persona intelligi debent de con- 
ditione persone. ‘Words spoken of a person 
are to be understood of the condition of the 
person. 2 Rolle, 72, 


Verba fortius accipiuntur contra proferentem. 
Words are to be taken most strongly against 
him who uses them. Bac. Max. 11, reg. 3. 


Verba generalia generaliter sunt intelligenda. 
3 Inst. 76. General words are to be general- 
ly understood. 


Verba generalla Festringuntur ad habilitatem 
rel vel ‘aptitudinem persone. General words 
must be narrowéd either to the nature of the 
subject-matter or to the aptitude of the per- 
son. Broom, . Max. 8465 Bacon, Max, Reg. 
10;. 11 C. B. 254, 856. - vis, : 
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Verba illata (relata) inesse videntur. Words 
referred to are to be considered as if incor- 
porated. Broom, Max. 674, 677; 11 Meas. & 
W. 183; 10 C. B. 261, 263, 266. 


Verba in differenti materia per prius, non per 
posterius, intelligenda sunt. Words on a dif- 


ferent subject are to be understood by what 


precedes, not by what comes after. A max- 
im of the civil law. Calvin. 
Verba intelligenda sunt in. casu possibili. 


Words are to be understood in [or “of,” or 
“in reference to”] a possible case. A maxim 
of the civil law, Calvin. 


Verba intentioni, non e contra, debent inservire. 
8 Coke, $4. Words ought to be made sub- 
servient to the intent, not the intent to the 
words. 6 Allen (Mass.) 824; 1 Spence, Eq. 
Jur. 527; 2 Sharsw. Bla. Comm. 379. 


Verba ita sunt intelligenda, ut res magis valeat 
quam pereat. The words [of an instrument] 
are to be so understood, that the subject- 
matter may rather be of force than perish, 
[rather be preserved than destroyed; or, in 
other words, that the instrument may have 
effect, if possible.] Bac. Max. 17, in reg. 3; 
Plowd. 156; 2 Bl. Comm. 380; 2 Kent, 
Comm. 555. 


Verba mere æquivoca, si per communem usum 
loquendi in intellectu certo summuntur, talis 
intellectus præferendus est. [In the case of] 
words merely equivocal, if they are taken by 
the common usage of speech in a certain 
sense, such sense is to be preferred. A max- 
im of the civil law. Calvin. 


Verba nihil operari melius est quam absurde. 
It is better that words should have uo oper- 
ation at all than [that they should operate] 
absurdly. A maxim of the civil law. Cal- 
vin, 


Verba non tam intuenda, quam causa et natura 
rel, ut mens contrahentium ex eis potius quam 
ex verbis appareat. The words [of a contract] 
are not so much to be looked at as the cause 
and nature of the thing, [which is the sub- 
ject of it,] in order that the intention of the 
contracting parties may appear rather from 
them than from the words. Calvin. 


Verba offendi possunt, imo ah els recedere 
licet, ut verba ad sanum intellectum reducan- 
tur. Words may be opposed, [taken in a con- 
trary sense,] nay, we may disregard them al- 
together, in order that the [general] words 
[of an instrument] may be restored to a 
sound meaning. A maxim of the civilians. 
Calvin. 


Verba ordinationis quando verificari possunt In 
sua vera significatione, trahi ad extraneum in- 
tellectum non debent. When the words of an 
ordinance can be carried into effect in their 
own ‘true meaning, they ought not. to be 
drawn to a foreign. intendment. A maxim of 
the civilians. . Calvin, 
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Verba posteriora propter. certitudinem addita, 
ad priora quæ certitudine indigent, sunt refer- 
enda. Subsequent words, added for the pur- 
pose of certainty, are tọ be referred to the 
preceding words which require the certainty. 
Wing. Max. 167, max. 53; Broom, Max. 586; 
6 Coke, 236. 


VERBA PRECARIA. In the civil law. Prec- 
atory words; words of trust, ‘or used to cre- 
ate a trust. r 


Verba pro re et subjecta materia accipi debent, 
Words ought to be understood in favor of the 
thing and subject-matter. A maxim of the 
civilians. Calvin. 


Verba que aliquid operari possunt non debent 
esse superflua.: Words which can have any 
kind of. operation ought not to be [consider- 
ed] superfluous. Calvin. 


Verba, quantumvis generalia, ad aptitudinem 
restringantur, etiamsi nullam aliam paterentur 
restrictionem. Words, howsoever general, are 
restrained to fitness, (i. €., to harmonize with 
the subject-matter,) though they would bear 
no other restriction. Spiegelius. 


Verba relata hoc maxime operantur per refer- 
entiam, ut in eis inesse videntur. Related 
words [words connected with others by ref- 
erence] have this particular operation by the 
reference, that they are considered as being 
inserted in those [clauses which refer to 
them.] Co. Litt. 9b, 359a. Words to which 
reference is made in an instrument have the 
same effect and operation as if they were in- 
serted in the clauses referring to them. 
‘Broom, Max: 673; 14 East 568. 


Verba relata inesse videntur. Words to which 
reference is made seem to be incorporated. 
11 Cush. (Mass,) 137.. v 


Verba secundum materiam subjectam. intelligi 
nemo est qui nesciat. There is no one who 
does not know that. words are to be under- 
stood aecording to their subject-matter. 
‘Calvin. ; oo - 


Verba semper accipienda sunt in mitiori sensu, 
Words are:àlways to be taken in the milder 
sense. 4 Coke, 13a. 


Verba strictz significationis ad latam extendi 
possunt, si subsit ratio. Words of a strict or 
narrow signification may be extended to a 
broad meaning, if there be ground in reason 
for it. A maxim of the civilians. Calvin.; 
‘Spiegelius. 


Verba sunt indices animi. Words: are the in- 
dices or indicators of the mind or thought. 
Latch, 106. 


VERBAL. Strictly, of or pertaining ‘to - 
words; expressed in words, whether spoken 
or written, but commonly in spoken words: 
hence, by. confusion, spoken; oral. ‘Webster, 
Dict. Parol; by. word. of -mouth;, as;- yer- 


VERDICT 


bal agreement, verbal evidence; or written, 
but not signed, or not executed-with the for- 
malities required for a deed or prescribed by 
statute in particular cases. Musgrove v. 
Jackson, 59 Miss. 390. 


VERBAL NOTE.. A memorandum or note, in 
diplomacy, not signed, sent when an affair 
has continued a long time without any reply, 
in order to avoid the appearance of an ur- 
gency which perhaps is not required; and, 
on the other hand, to guard against the sup- 
position that it is forgotten, or that there is 
an intention of not prosecuting it any fur- 


ther. Wharton. 

VERBAL PROCESS. In Louisiana, Procès 
verbal, (q. v.) , 

Verbis standum: ubi nulla ambiguitas. One 


must abide by the words where there is no 
ambiguity. Tray. Lat. Max. 612. 


Verbum imperfecti temporis rem adhuc imper- 
fectam significat. The imperfect tense of the 
verb indicates an incomplete matter. Mac- 
tier v. Frith, 6 Wend. (N. Y.) 103, 120, 21 Am, 
Dee. 262. 


VERDERER, or VERDEROR. An officer 
of the king’s forest, who is sworn to main- 
tain and keep the assizes of the forest, and 
to view, receive, and enroll the attachments 
and presentments of all manner of trespasses 
of vert and venison in the forest. Manw. e. 
6, § 5. 


VERDICT. From the Latin “veredictum,” a 
true declaration. State v. Blue, 134 La. 561, 
64 So. 411, 413; Doe ex dem. Rowe v. 
Goetchius, 180 Ala. 381, 61 So. 330, 331; 
Mars v. State, 163 Ga. 43, 185 S. E. 410, 419. 
In practice. The formal and unanimous de- 
cision or finding made by a jury, impancled 
and sworn for the trial of a cause, and re- 
‘ported to the court (and accepted by it), up- 
on the matters or questions duly submitted 
to them upon the trial. Sitterson v, Sitter- 
son, 191 N. ©. :319, 131 'S. E. 641, 642, 51 A; 
E. R. 760; Roth v. East Connellsville Coké 
‘Co., 242 Pa. 23; 88 A. 781... A declaration ‘of 
the truth as to matters of fact: submitted to 
jury. Groves v. State, 162 Ga. 161, 132 S. © 
768, 770; Arcadia Timber Co. v: Evanë, 304 
Mo. 674, 264 S. W. 810. The definitive an- 
swer given by the jury to thé court coh- 
cerning the matters of fact committed to 
the jury for their deliberation and determi- 
nation. State v. Williams, 89 N. J. Law, 234, 
98° A. 416; AT. ‘ 


` Until accepted by. the court, ‘a. | finding. of the jury 
13 not a “verdict.” Schulman, v. Stock, 89 Conn, 237, 
$3 A: 531. The only “verdict” is that which the 
jury announces orally to the court, and which is re- 
ceived and recorded as the jury’ s finding. ‘Mattice 
V Maryland Casualty Co.: (D C.) $ F. (2d) 283. 

" Although’ ‘ih common langage, the word: may: be 
‘used in 4 mòre extended sensé, it has.a well-defined 
signification: in law.: It means the décision of a 
Jury; .andnot.the decision of a court. or a. referee or 


VERDICT 


` 


a commissioner, Kerner v. Petigo, 25 Kan. 656. 
“Decision” bears the same relation to nonjury .cases 
as “verdict” to jury cases, and a “verdict” is a 
conclusion upon the facts, and in effect a direction 
for judgment, while a ‘decision’ is an order for 
judgment, and determines the judgment to be en- 
tered. Schofield v. Baker (D. C.) 242 F. 657, 658. 


Adverse Verdict 


Where a party, appealing from an allow- 
ance of damages by commissioners, recovers 
a verdict in his favor, but for a less amount 
of damages than had been originally allow- 
ed, such verdict is adverse to him, within the 
meaning of his undertaking to pay costs if 
the verdict should be adverse to him. Ham- 
blin v. Barnstable County, 16 Gray (Miss.) 
256. l 

Chance Verdict 


One determined by hazard or lot, and not 
by the deliberate understanding and agree- 
ment of the jury. Goodman v. Cody, 1 Wash. 
T. 335, 34 Am. Rep. 808; Dixon v. Pluns, 98 
Cal. 3884, 33 P. 268, 20 L. R. A. 698, 35 Am. 
St. Rep. 150; Improvement Co. v. Adams, 1 
Colo. App. 250, 28 P. 662. A verdict is not a 
“chance verdict” merely because, in arriving 
at the amount, the jury took each juror’s es- 
timate of what should be assessed as the 
damages and divided the total by the number 
of jurors, and afterward knowingly and un- 
derstandingly agreed that such quotient 
should be the amount of the verdict. Great 
Northern Ry. Co. v. Lenton, 31 N. D. 555, 154 
N. W. 275, 277. See, also, Foley v. Hornung, 
35 Cal. App. 304, 169 P. 705, 709; Quotient 
yerdict, infra. 


Compromise Verdict 


One- which is the result, not of justifiable 
concession of views, but of improper compro- 
mise of the vital principles which should 
‘have controlled the decision. Goelet v. Matt 
J. Ward Go. (C. ©. A.) 242 F. 65, 67. Al- 
though it is proper for jurors to harmonize 
their views and reach a verdict with proper 
regard for each other’s opinions, it is not 
proper for any juror to surrender his con- 
scientious convictions on any material issue 
in return for a relinquishment by others of 
their like settled opinions on another issue, 
producing a result which does not command 
the approval of the whole panel. Snyder v. 
Portland Ry., Light & Power Co., 107 Or. 673, 
215 P. 887, 889. 


False Verdict 


One obviously opposed to the principles of 
right and justice; an untrue verdict. Former- 
ly, if a jury gave a false verdict, the party 
injured by it might sue out and prosecute a 
writ of attaint against them, either at com- 
mon law or on the statute 11 Hen. VII. ¢, 24, 
at his election, for the purpose of reversing 
the judgment and punishing the jury for their 
verdict; but not where the jury erred merely 
in-point of law, if they found according to the 
Judge's direction. “The -practice -of -setting 
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aside verdicts and granting new trials, how- 
ever, So superseded the use of attaints that 
there is no instance of one to be found in the 
books of reports later than in the time of 
Elizabeth, and it was altogether abolished by 
6 Geo. IV. c. 50, § 60. Wharton, 


General Verdict 


A verdict whereby the jury find either for 
the plaintiff or for the defendant in general 
terms; the ordinary form of a verdict. Glenn 
v. Sumner, 10 8. Ct. 41, 132 U. S. 152, 33 L, Ed. 
301; Childs v. Carpenter, 32 A. 780, 87 Me. 
114, A finding by the jury in the terms of 
the issue referred to them. Settle v.» Alison. 
& Ga. 208, 52 Am. Dec. 398; Tidd, Pr. 798. 
That by which the jury pronounces generally 
on all of the issues in favor of plaintiff or de- 
fendant. Skelton v. City of Newberg, 148 P, 
53, 55, 76 Or. 126; Cleveland, ©. ©. & St. L. 
Ry. Co. v. Wolf, 128 N. E, 38, 40, 189 Ind. 585. 
That by which they pronounce generally upon 
all or any of the issues, either in favor of 
the plaintiff or defendant ;—-distinguished 
from a special verdict, which is that by which 
the jury finds facts only. Comp. Stat. Okl. 
1921, § 551 (Code 1931, § 369). A “general 
verdict” is one by which the jury pronounces 
at the same time on the facts and the law, 
either in favor of the plaintiff or the defend- 
ant. Schofield v. Baker (D. C.) 242 F. 657, 
658; Co. Litt, 228; 4 Bla. Comm. 461. A gen- 
eral verdict of guilty in a criminal case means 
guilty on every count. Simmons v. State, 
134 8. E. 54, 55, 162 Ga. 316. 


Open Verdict 


A verdict of a coroner’s jury which finds 
that the subject “came to his death by means 
to the jury unknown,” or “came to his death 
at the hands of a person or persons to the 
jury unknown,” that is,-one which leaves open 
either the question whether any crime was 
committed or the identity of the criminal. 


Partial Verdict 


In criminal law, a verdict by which the jury 
acquit the defendant as to a part of the accu- 
sation and find him guilty as to the residue. 
State v. McGee, 33 S. E. 358, 55 S. C. 247, 74 
Am. St. Rep. 741; U. S. v. Watkins, 28 Fed. 
Cas. 419. 

Privy Verdict 


One given after the judge has left or ad- 
journed the court, and the jury, being agreed, 
in order to be delivered from their confine- 
ment, obtain leave to give their verdict privily 
to the judge out of court. Such a verdict is 
of no force unless afterwards affirmed by a 
public verdict given openly. in court. This 
practice is now superseded by that of render- 
ing a sealed verdict. See Young v. Seymour, 
4 Neb, 89. 


Puio Verdict 


A verdict openly delivered by the jury in 
courte Withee v. Rowe, 45 Me. 571. : 
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Quotient Verdict 


A money verdict the amount of which is 
fixed by the following process: Each juror 
‘writes down the sum he wishes to award by 
the verdict, and these amounts are all added 
together, and the total is divided by twelve, 
(the number of jurors,) the quotient being the 
verdict of the jury by their agreement. Speer 
v. State, 198 S. W..113, 115, 180 Ark. 457; St. 
Louis & S. F. R. Co. v. Brown, 144 P. 1075, 
1077, 45 OKl. 143; Spain v. Oregon-Washing- 
ton R. & Nav. Co., 153 P. 470, 475, 78 Or. 855, 
Ann. Cas. 1917E, 1104; Hull v. Larson, 181 
P. 668, 669, 14 Ariz. 492, Ann. Cas. 1915C, 
1145; Hamilton v. Owego Water Works, 48 
N. Y. 8. 106, 22 App. Div. 573. To invalidate 
a verdict of this kind, it must appear that, 
in advance of the computation, there was an 
agreement to be bound by the result. In re 
Havenmaier’s Estate, 203 N. W. 958, 959, 163 
Minn. 218; Great Northern Ry. Co. v. Len- 
ton, 154 N. W. 275, 277, 31 N. D. 555; Benja- 
min v. Helena Light & Ry. Co., 255 P. 20, 21, 
79 Mont. 144, 52 A. L. R. 33; Pusheart v. 
New York Shipbuilding Co., 89 A. 980, 981, 85 
N. J. Law, 525; Bank of Tallassee v. Elmore 
Fertilizer Co., 78 So. 648, 649, 16 Ala. App. 
465; International Agr. Corporation v. Aber- 
crombie, 68 So. 549, 553, 184 Ala. 244, 49. L. 
R. A. (N. 8.) 415; Carter v. Marshall Oil Co., 
170 N. W. 798, 800, 185 Iowa 416. 


Sealed Verdict 
See Sealed. 
Special Verdict 


A special finding of the facts of a case by 
a jury, leaving to the court the application 
of the law to the facts thus found. 1 Archb. 
Pr. K. B. 213; 3 Bl. Comm. 377; Statler v. 
U. S., 15 8. Ct. 616, 157 U. S. 277, 39 L. Ed. 
700; Day v. Webb, 28 Conn. 144; Walling- 
ford v. Dunlap, 14 Pa. 82; McCormick v. 
Royal Ins. Co., 29 A. 747, 163 Pa. 184; Brown 
v. Ralston, 4 Rand. (Va.) 504; Huether v. 
McCaull-Dinsmore Co., 204 N. W. 614, 619, 52 
N. D. 721; Samlin v. U. S. (C. ©. A.) 278 F. 
170, 172; St. Wis. 1911, § 2857 (St. 1931, § 
270.25); Pen. Code Ariz. 1913, § 1085 (Rev. 
Code 1928, § 5085); Pen. Code Cal. § 1152; 
Code Civ. Proc. N. Y. § 1186 (Civil Practice 
Act, § 458). A special finding by the jury on 
each material issue of the case. Ford v. 
Brown, 200 P. 522, 525, 45 Nev. 202. A “spe- 
cial verdict” exhibits the legitimate facts 
and leaves the legal conclusions to the court, 
and must cover all the issues in the case, 
while an answer to a special interrogatory 
may respond to but a single inquiry pertain- 
ing merely to one issue essential to the gen- 
eral verdict. Childress v. Lake Erie & W. R. 
Co., 105 N. E. 467, 470, 182 Ind. 251. 


Verdict by. Lot 
This type of verdict was formerly held to 
be legitimate; 1 Keble 811; but such ver- 
dicts are now held to be illegal. See Barnard 
v. State, 221 S. W. 298, 294, 87 Tex. Cr. R. 
365; Chance Verdict, supra. 
Bui.Law Dict. (8D Ep.)—114 


-ing matter of fact is, 


VERIFICATION 


Verdict of Guilty But Insane 


A special verdict which amounts to an ac- 
quittal of the person tried. Rex v. Taylor, 
[1915] 2 K. B. 709, 712. 


Verdict of no Cause of Action. 


A verdict for defendant. Felter v. Mulli- 
ner, 2 Johns. 181. 


Verdict of Not Guilty 


Simply a verdict of not proven in the par- 
ticular case tried; it is not a verdict of in- 
nocence, and hence is not conclusive against 
the state in fayor of any other person than 
the defendant who was actually acquitted. 
Woody v. State, 186 P. 430, 482, 10 Okl. Cr. 
322, 49 L. R. A. (N. S.) 479. 


Verdict Subject to Opinion of Court 
A verdict returned by the jury, the entry 
of judgment upon which is subject to the de- 
termination of points of law reserved by the 
court upon the trial. 


VEREBOT. Sax. In old records. 
boat or transport vessel. Cowell. 


VEREDICTUM. L. Lat. In old English law. 
A verdict; a declaration of the truth of a 
matter in issue, submitted to a jury for trial. 


A packet- 


Veredictum, quasi dictum veritatis; ut judicium 
quasi juris dictum. Co, Litt. 226. The verdict 
is, as it were, the dictum [saying] of truth; as 
the judgment is the dictum of law. 


VERGE, or VIRGE. In English law. The 
compass of the royal court, which bounds the 
jurisdiction of the lord steward of the house- 
hold; it seems to have been twelve miles 
about. Britt. 68. An uncertain quantity of 
land from fifteen to thirty acres. 28 Edw. I. 
Also a stick, or rod, whereby one is admitted 
tenant to a copyhold estate. Old Nat. Brev. 
17. 


VERGELT. In Saxon law. A mulct or fine 
for acrime. See Weregild. 


VERGENS AD INOPIAM. L. Lat. In Scotch 
law. Verging towards poverty; in declining 
circumstances. 2 Kames, Eq. 8. 


VERGERS. In English law. Officers who 
carry white wands before the justices of ei- 
ther bench. Cowell. Mentioned in Fleta, as 
officers of the king’s court, who oppressed the 
people by demanding exorbitant fees. Fleta, 
lib. 2, €. 38. 


VERIFICATION. 
In Pleading 


A certain formula. with which all pleadings 
containing new affirmative matter must con- 
clude, being in itself an averment that the 
party pleading is ready to establish the truth 


` of what he has set forth. 


The usual form of verification of a plea contain- 
“And this he is ready to 
See 3 Bla. Comm. 309. 


verify,” ete. 


VERIFICATION 


in Practice 
The examination of a writing for the pur- 
pose of ascertaining its truth. A certificate 
or affidavit that it is true. 


“Verification” is not identical with “‘authentica- 
tion.” A notary may verify a mortgagee’s written 
statement of the actual amount of his claim, but 
need not authenticate the act by his seal, Ashley v. 
Wright, 19 Ohio St. 291. 


Confirmation of the correctness, truth, or 
authenticity of a pleading, account, or other 
‘paper, by an affidavit, oath, or deposition. 
Herbert v. Roxana Petroleum Corporation 
(D. C.) 12 F.2d) 81, 88; McDonald v. Rosen- 
garten, 134 Ill. 126, 25 N. E. 429; Summerfield 
v. Pheenix Assur. Co. (C. C.) 65 F. 295; Patter- 
son v. Brooklyn, 6 App. Div. 127, 40 N. Y. 8. 
581. 


VERIFY. To confirm or substantiate by oath, 
S. B. McMaster, Inc., v. Chevrolet Motor Co., 
(D. C.) 3 F.(2d) 469, 471; Francesconi v. Inde- 
pendent School Dist. of Wall Lake, 204 Iowa 
307, 214 N. W. 882, 885; Marshall v. State, 
116 Neb. 45, 215 N. W. 564, 566. Particular- 
ly used of making formal oath to accounts, 
petitions, pleadings, and other papers. 


The word “verified,” when used in a statute, ordi- 
narily fmports a verity attested by the sanctity of 
an oath. Bristol v. Buck, 201 App. Div. 100, 194 N. Y. 
S. 53, 55. It is frequently used interchangeably with 
“aworn.’ Francesconi v. Independent School Dist. 
of Wall Lake, 204 Iowa, 307, 214 N. W. 882, 885. 


To prove to be true or correct; to confirm 
or establish the truth or authority of; to con- 
firm; to substantiate. City of Arlington v. 
Dallas-Fort Worth Safety Coach Co. (Tex. 
Civ. App.) 270 S. W. 1094, 1095 ; State v. Lock, 


302 Mo. 400, 259 S. W. 116, 120. To make cer-. 


tain by comparison. State v. Brown, 83 Fla. 
839, 91 So. 370, 371. 


The word “verify” sometimes means to confirm and 
‘substantiate by oath, and sometimes by argument. 
When used in legal proceedings it is generally em- 
ployed in the former sense. De Witt v. Hosmer, 3 
How. Prac. (N. Y.) 284. 


VERILY. 
question ; in fact; certainly’; truly ; confident- 
ly; really. Gregg v. Sigurdson, 67 Mont. 272, 
215 P. 662. 


‘Veritas, a quocunque dicitur, a Deo est. 4 
- Inst. 153. Truth, by whomsoever pronounced, 
- is from God. 


Veritas demonstrationis tollit errorem nominis. 
The truth of the description removes an error 
in the name. , 1. Ld. Raym. 303. 


. Veritas habenda est, in juratore; Justitia et ju- 
dicium in. judice. Truth is the-desideratum in 

a juror; justice and judgment in a judge. 
- Bract. fol, 1850. 


_Meritas nihil: veretur nisi abscondi.. ‘Truth fears 
nothing but to. be hid... 9 Coke, 20b. :.. ; 


‘as the word against could be. 


In very truth; beyond doubt or ` 
“VERUS. Lat. 


1810 
Veritas nimium altercando amittitur. Truth is 
lost by excessive altercation. Hob. 344. 


Veritas nominis tollit errorem demonstrationis. 
The truth of the name takes away the error of 
description. ‘Bacon, Max. Reg. 25; Broom, 
Max. 637, 641; 8 Taunt. 318; 2 Jones, Eq. (N. 
C.) 72. 


Veritas, qua minime defensatur opprimitur; et 
qui non improbat, approbat. 3 Inst. 27. Truth 
which is not sufficiently defended is over- 
powered; and he who does not disapprove, 
approves. 


Veritatem qui non libere pronunciat proditor est 
veritatis. 4 Inst. Epil. He who does not free- 
ly speak the truth is a betrayer of truth. 


VERITY. Truth; truthfulness; conformity 
to fact. The records of a court “import un- 
controllable verity.” 1 Black, Judgm. § 276. 


VERNA. Lat. In the civil law. 
born in his master’s house. 


VERSARI. Lat. In the civil law. To be 
employed; to be conversant. Versari male 
in tutela, to misconduct one’s self in a guard- 
jianship. Calvin. 


A slave 


VERSUS. Lat. Against. In the title of a 
cause, the name of the plaintiff is put first, 
followed by the word “versus,” then the de- 
fendant’s name. Thus, “Fletcher versus 
Peck,” or “Fletcher against Peck.” The word 
is commonly abbreviated “vs.” or “v.” Ves, 
and versus have become ingrafted upon the 
English language; their meaning is as well 
understood and their use quite as appropriate 
Smith v. But- 
ler, 25 N, H. 523. 


VERT. Everything bearing green leaves in 
`a forest. 


Manwood, For. Law 146. 

Also that power which a man has, by royal 
grant, to cut green wood in a forest. 

In heraldry, green color, called “venus” in 
the arms of princes, and “emerald” in those 
of peers, and expressed in engravings by lines 
in bend. Wharton. 


True; truthful; genuine; ac- 
tual; real; just. ` 


VERY. Ina high degree; to no small extent; 
exceedingly; extremely. Shriver v. Union 
Stockyards Nat. Bank, 117 Kan, 638, 232 P, 
1062, 1066, 


-VERY LORD AND VERY TENANT. They 


that are-immediate lord and tenant one to an- 
other. Cowell. . 


VESSEL. A ship, brig, sloop, or other craft 

used in navigation: The word in its broadest 

sense is more comprehensive than. “ship.” 
Any structure which is made to float upon 


“the water,.for: purposes of commerce or war, 
«Whether. impelled -by. wind, steam, .or oars, 


Chaffe v. Ludeling, : 27 La. Ann. 607... 
we Bi.Law Dict.{3p Ep.) 
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Every description of water craft or other 
contrivance used, or capable of being used, as 
a means of transportation in water or in wa- 
ter and in air. Act Sept. 21, 1922, ¢. 356 (19 
USCA § 231). 

Every description of water-craft or other 
artificial contrivances used, or capable of be- 
ing used, as a means of transportation on 
water. Rey. St. U. S. § 3 (1 USCA § 3). 
der this definition, the term has been held to 
include a large dredging barge, having no 
propelling power, but capable of being towed 
at sea; City of Los Angeles v. United Dredg- 
ing Co. (C. C. A.) 14 F.(2d) 364, 365; and like- 
wise a house boat, not permanently attached 
to the shore, though without motive power; 
The Ark (D. C.) 17 F.(2d) 446, 447; but not a 
wharfboat, secured to the shore by cables and 
used as an office, warehouse, and wharf, and 
having water and electric light connections 
and telephone system; Evansville & Bowl- 
ing Green Packet Co. y. Chero Cola Bottling 
Co., 271 U. S. 19, 46 S. Ct. 379, 380, 70 L. Ed. 
805; nor a dry dock used for the repair of 
vessels, though capable of being floated and 
towed from place to place; Berton v. Tietjen 
& Lang Dry Dock Co. (D. C.) 219 F. 763, 771. 


As used in various other statutes, the word “ves- 
sel” has been held applicable to a ferryboat; Port 
Huron & Sarnia Ferry Co, v. Lawson (D. C.) 292 
F. 216, 219; a pile driver scow; George Leary Const. 
Co. v. Matson (C. C. A.) 272 F. 461, 462; a derrick 
boat, carrying a derrick used for loading logs from 
the river bank upon boats; Patton-Tully Transp. 
Co. v. Turner (C. C. A.) 269 F. 384, 386; a hydro- 
aeroplane while moving on the water; Reinhardt v. 
Newport Flying Service Corporation, 232 N. Y. 115, 
133 N, E. 37, 372, 18 A. L. R. 1324; and even to a log 
raft; The Libby Maine (D. C.) 3 F.(2d) 79, 80. The 
term is broad enough to include a vessel’s tackle, 
apparel, furniture, chronometer and appurtenances, 
The Frolic (D. C.) 148 F. 921. 

The word has also been held to include a new 
ship as soon as its hull has been launched; The 
Pinthis (C. C. A.) 286 F. 122; and any structure 
which is so far completed as to be capable of being 
used as a means of transportation on water; R. R. 
Ricou & Sons Co, v. Fairbanks, Morse & Co: (C. C. 
A.) 11 F.(2d) 103, 104; hut not an old hull built of 
timber taken from an old dry dock; The Dredge A 
(D. C.) 217 F. 617, 630. Contra, Moores v. Under- 
writers (C. C.) 14 F. 236. 

The words “boat,” “craft,” and “water craft” are 
usualiy applied to small vessels, while larger ves- 
sels, especially in the case of large iron steamships, 
are usually referred to by the term “steamer,” or 
“steamship,” or “vessel, ” The Saxon (D. C.) 269 F., 
639, 641. 


A utensil, such as a bottle, designed to hold 
liquids, ete. Old Tavern Farm v. Fickett, 125 
Me. 123, 131 A. 805, 306. 


Foreign Vessel 


A vessel owned by residents in, or sailing 
under the flag of, a foreign nation. “Foreign 
vessel,’ under the embargo act of January, 
1808, means a vessel under the flag of a for- 
eign power, and not a vessel-in which foreign- 
ers domiciled in the United States have an 


Un-. 


. VESTED ESTATE 


interest. The Sally, 1 Gall. 58, Fed. Cas. No. 
12,257, 
Public Vessel 


One owned and used by a nation or govern- 
ment for its public service, whether in its 
navy, its revenue service, or otherwise. 


VEST. To accrue to; to be fixed; to take ef- 
fect; to give a fixed and indefeasible right. 

It may denote either a vesting in interest 
or a vesting in possession. Busick v. Busick, 
65 Ind. App. 655, 115 N. E. 1025, 1029. An 
estate is vested in possession when there ex- 
ists a right of present enjoyment; and an es- 
tate is vested in interest when there is a pres- 
ent fixed right of future enjoyment. Fearne, 
Rem. 2; Butler v. Sherwood, 114 Misc. 483, 
186 N. Y. S. 712, 714; Schee v. Boone, 295 Mo. 
212, 243 S. W. 882, 885; State v. Welch’s Es- 
tate, 235 Mich. 555, 209 N. W. 930, 934; Zieg- 
ler v. Love, 185 N. C. 40, 115 S. E. 887, 888; 
Hignett v. Sherman, 75 Colo. 64, 224 P. 411, 
415; Gray v. Shinn, 293 Ill. 573, 127 N. E. 755, 
758; In re Neel’s Estate, 252 Pa. 394, 97 A, 
502, 504. 


The normal sense of the word is to indicate a 
present and immediate interest, as ‘distinguished 
from one that is contingent. In re Stocker’s Estate, 
260 Pa. 385, 103 A. 885, 886; Class v. Strack, 85'N. J. 
Eq. 319, 96 A. 405, 406; Snortum v. Snortum, 155 Minn, 
230, 193 N. W. 304, 305; Crawford v. Carlisle, 206 Ala, 
379, 89 So. 565, 571. 


To clothe with possession; to deliver full 
possession of land or of an estate; to give 
seisin ; to enfeoff. Spelman. 


VESTA. The crop on the ground. Cowell. 


VESTED. Fixed; accrued; settled; 
lute. Orthwein v. Germania Life Ins. 
City of New York, 261 Mo. 650, 170 S. 
885, 888. Having the character or giving 
the rights of absolute ownership; not con- 
tingent; not subject to be defeated by a con- 
dition precedent. See Scott v. West, 63 Wis. 
529, 24 N. W. 161; McGillis v. McGillis, 11 
App. Div. 359, 42 N. Y. 8.924; Smith v, Pros- 
key, 39 Misc, 385, 79 N. Y. S. 851. 


VESTED DEVISE. See Devise. 


VESTED ESTATE. An interest clothed with 
a present, legal, and existing right of aliena- 
tion, Anderson v. Menefee (Tex. Civ. App.) 
174 S. W. 904, 908. Any estate, property, or 
interest is called “vested,” whether in pos- 
session or not, which is not subject to any 
condition precedent and unperformed. The 
interest may be either a present and immedi- 
ate interest, or it may be a future but uncon- 
tingent, and therefore transmissible, interest. 
Brown. See Tayloe v. Gould, 10 Barb. (N. Y.) 
388; Flanner v. Fellows, 206 IH. 136, 68 N. 
E. 1057; Tindall v. Tindall, 167 Mo. 218, 66 
S. W. 1092; Ward v. Edge, 100 Ky, 757, 39 
S. W. 440. A vested estate, whether present 
or future, may be absolutely or defeasibly 
vested. L’Etournedu:v. Henquenet, 89 Mich. 
428, 50 N. W. 1077, 28 Am. St. Rep. 310. If a 


VESTED IN INTEREST 


present right exists to future possession, the 

estate is “vested,” even though actual posses- 

sion may be defeated by a future event. 

Wheaton Coal Co. v. Harris, 288 Pa. 294, 135 
A. 687, 638. . See, also, Vest. 


VESTED IN INTEREST. A legal term ap- 
plied to a present. fixed right of future en- 
joyment; as reversions, vested remainders, 
such executory devises, future uses, condi- 
tional limitations, and other future interests 
as are not referred to, or made to depend on, 
a period or event that is uncertain. Wharton. 
See Smith v. West, 103 Dl. 337; Hawley v. 
James, 5 Paige (N. Y.) 466; Gates v. Seibert, 
157 Mo. 254, 57 S. W. 1065, 80 Am. St. Rep. 
625. ° 


VESTED IN POSSESSION. A legal term ap- 
plied to a right of present enjoyment actually 
existing. See Vest. 


VESTED INTEREST. A present right or 
title to a thing, which carries with it an ex- 
isting right of alienation, even though the 
right to possession or enjoyment may be post- 
poned to some uncertain time in the future, 
as distinguished from a future right, which 
may ,never materialize or ripen into title, 
and it matters not how long or for what 
length of time the future possession or right 
of enjoyment may be postponed, if the present 
right exists to alienate and pass title. Fi- 
delity & Columbia Trust Co. v. Tiffany, 202 
Ky. 618, 260 S. W. 357, 359. A future interest 
not dependent on an uncertain period or 
event, or a fixed present right of future en- 
joyment. In re Whiting (D. C.) 3 F.(2d) 440, 
441; McManus v. Peerless Casualty Co., 114 
Me. 98, 95 A. 510. It is not the uncertainty 
of enjoyment in the future, but the uncertain- 
ty of the right of enjoyment, which makes the 
difference between a “vested” and a “con- 
tingent” interest.. Mahoney v. Mahoney, 98 
Conn. 525, 120 A. 342, 345. A future interest 
is vested when there is a person in being who 
would have a right, defeasible or indefeasible, 
to the immediate possession of the property, 
upon the ceasing of the intermediate or prece- 
dent interest. Civil Code Cal. § 694, See Al- 
lison .v. Allison, 101 Va. 587, 44 S. E. 904, 
63 L. R. A. 920; Hawkins v. Bohling, 168 Il. 
214, 48 N. E. 94; Stewart v. Harriman, 56 
N. H. 25, 22 Am. Rep. 408; Bunting v. Speek, 
41 Kan, 424, 21 P. 288, 3 L. R. A. 690. 


VESTED LEGACY. A legacy given in such 
terms that there is a fixed, indefeasible right 
to its payment. In re Central Union Trust 
Co. of New York, 183 N. Y. S. 671, 678, 193 
App. Div, 282. A legacy payable at a future 
time, certain to arrive, and not subject to 
conditions precedent, is vested, where there 
is a person in esse at the testator’s death 
capable of taking when the time arrives, 
though his interest may be altogether, de- 
feated by his own death. In re Marshall’s 
Estate, 262 Pa. 145, 105. A, 63; 64. A legacy 
is said to be vested when the words of the 
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testator making the bequest convey a trans- 
Inissible interest, whether present or future, 
to the legatee in the legacy. Thus a legacy 
to one to be paid when he attains the age of 
twenty-one years is a vested legacy, because 
it is given unconditionally and absolutely, and 
therefore vests an immediate interest in the 
legateé, of which the enjoyment only is de- 
ferred or postponed, Brown. See Magoffin 
v. Patton, 4 Rawle (Pa.) 113; Talmadge v. 
Seaman, 85 Hun, 242, 32 N. Y. S. 906; Ruben- 
cane v. McKee, 6 A. 639, 6 Del. Ch. 40. 


VESTED REMAINDER. See Remainder. 


VESTED RIGHTS. In constitutional law. 
Rights which have so completely and definite- 
ly accrued to or settled in a person that they 
are not subject to be defeated or canceled by 
the act of any other private person, and which 
it is right and equitable that the government 
should recognize and protect, as being lawful 
in themselves, and settled according to the 
then current rules of law, and of which the 
individual could not be deprived arbitrarily 
without injustice, or of which he could not 
justly be deprived otherwise than by the es- 
tablished methods of procedure and for the 
public welfare. See Cassard v. Tracy, 52 La. 
Ann. 835, 27 So. 368, 49 L. R. A. 272; Stimson 
Land Co. v. Rawson (C. C.) 62 F. 429; Grind- 
er v. Nelson, 9 Gill. (Md.) 309, 52 Am. Dec. 
694; Moore v. State, 43 N. J. Law, 243, 39 Am. 
Rep. 558; Board of Com’rs of Everglades 
Drainage Dist. v. Forbes Pioneer Boat Line, 
80 Fla. 252, 86 So. 199, 202; McDonald v. 
McDonald, 212 Ala. 137, 102 So. 38, 41, 36 A. L. 
R. 761; Parker v. Schrimsher (Tex. Civ. App.) 
172 S. W. 165, 168. A right is not “vested” 
unless it is more than a mere expectation 
based on the anticipated continuance of pres- 
ent laws; it must be an established interest 
in property, not open to doubt. Leach v. 
Commercial Sav. Bank of Des Moines, 205 
Iowa 1154, 218 N. W. 517, 521; McCutcheon & 
Church v. Smith (Tex. Civ. App.) 194 S. W. 
831, 834. To be vested in its accurate legal 
sense, a right must be complete and consum- 
mated, and one of which the person to whom 
it belongs cannot be divested without his 
consent. Merchants’ Bank v. Garrard, 158 
Ga. 867, 124 S. E. 715, 717, 38 A, L. R. 102; 
Jennings v. Capen, 321 Ill. 291, 151 N. E. 
900, 902. Rights are vested when the right 
to enjoyment, present or prospective, hag. be- 
come the property of some particular per- 
gon or persons as a present interest. They 
are expectant, when they depend upon the 
continued existence of the present condition 
of things until the happening of some future 
event. They are contingent when they are 
only to come into’ existence on an event or 
condition which may not happen or be per- 
formed until some other event. may prevent 
their vesting. Avery v, Curtiss, 108 Okl. 154, 
235 P. 195, 197; Wirtz v. Nestos, 51-N. D. 603, 
200 N. W..524, 530; U. S. vy. Heinrich (D. C.) 
12 F.(2d) 938, 940; Arnold & Murdock Co, v. 


1813 


Industrial Commission, 314 IIl 251, 145 N. E. 
342, 344, 40 A. L. R. 1470. A “vested right” is 
an immediate fixed right of present or future 
enjoyment, or an immediate right of present 
enjoyment, or present fixed right of future en- 
joyment. Pollack v, Meyer Bros. Drug Co. 
(C. C. A.) 233 F. 861, 867; Steinfeld v. Niel- 
sen, 15 Ariz. 424, 139 P. 879, 896; City of 
Chicago v. Collin, 3802 Ill. 270, 134: N. E. 751, 
752. 


VESTIGIAL WORDS. Those contained in a 
statute which by reason of a succession of 
statutes on the same subject-matter, amend- 
ing or modifying previous provisions of the 
same, are rendered useless or meaningless by 
Such amendments. They should not be per- 
mitted to defeat the fair meaning of the stat- 
ute. Saltonstall v. Birtwell, 164 U. S. 70, 17 
S. Ct. 19, 41 L. Ed. 348. 


VESTIGIUM. Lat. In the law of evidence, 
a vestige, mark, or sign; a trace, track, or 
impression left by a physical object. Fleta, 
l 1, c. 25, § 6. 


VESTING ORDER. In English law. An or- 
der which may be granted by the chancery di- 
vision of the high court of justice, (and for- 
metly by chancery,) passing the legal estate 


in lieu of a conveyance. .Commissioners also, | 


under modern statutes, have similar powers. 
St. 15 & 16 Vict. e. 55; Wharton. 


VESTRY. In ecclesiastical law. The place 
in a church where the priest’s vestures are 
deposited. Also an assembly of the minister, 
church-wardens, and parishioners, usually 
held in the vestry of the church, or in a build- 
ing called a “vestry-hall,” to act upon busi- 
ness of the church. Mozley & Whitley. 


VESTRY CESS, A rate levied in Ireland for 
parochial purposes, abolished by St. 27 Vict. 
c 17. 


VESTRY-CLERK. An officer appointed to 
attend vestries, and take an account of their 
proceedings, ete, i 


VESTRY-MEN. A select number of parish- 
ioners elected in large and populous parishes 
to take care of the concerns of the parish; so 
called because they used ordinarily to meet 
in the vestry of the church. Cowell. 


VESTURA. A crop of grass or corn. Also a 
garment; metaphorically applied to a pos- 
session or seisin, 


VESTURA TERRÆ. In old English law. 
The vesture of the land; that is, the corn, 
grass, underwood, sweepage, and the like. 
.Co. Litt. 4b. See Simpson v. Coe, 4 N. H. 301. 


VESTURE. In old English law. Profit of 
land. “How much the vesture of an acre is 
worth.” Cowell. 


VESTURE OF LAND. A phrase including 
all things, trees. excepted, which grow upon 


VEXATA, QUÆSTIO 


the surface of the land, and clothe ft exter- 
nally. Ham. N. P. 151, 


VETERA STATUTA: Lat. Ancient statutes. 
The English statutes from Magna Charta to 
the end of the reign of Edward II. are so call- 
ed; those from the beginning of.the reign of 
Edward III. being contradistinguished by the 
appellation of “Nova Statuta.” 2 Reeve, Eng. 
Law, 85. 


VETERINARIAN. One who practices the art 
of treating diseases and injuries of domestic 
animals, surgically or medically. Tucker v. 
Williamson (D. C.) 229 F. 201, 210. 


VETITUM NAMIUM. L. Lat. Where the 
bailiff of a lord distrains beasts or goods of 
another, and the lord forbids the bailiff to 
deliver them when the sheriff comes to make 
replevin, the owner of the cattle may demand 
satisfaction in placitum de vetito namio. 2 
Inst. 140; 2 Bl Comm. 148. 


VETO (Lat. I forbid). The refusal of assent 
by the executive officer whose assent is nec- 
essary to perfect a law which has been pass- 
ed by the legislative body, and the message 
which is usually sent to such body by the 
executive, stating such refusal and the rea- 
sons therefor. It is either absolute or quali- 


‘fied, according as the effect of its exercise 


is either to destroy the bill finally, or to pre- 
vent its becoming law unless again passed 
by a stated proportion of votes or with other 
formalities. Or the veto may be merely sus- 
pensive. See People v. Board of Councilmen 
(Super. Buff.) 26 N. Y. Supp. 51. 


Pocket Veto 


Non-approval of a legislative act by the 
president or state governor, with the result 
that it fails to become a law, not by a written 
disapproval, (a veto in the ordinary form,) 
but by remaining silent until the adjournment 
of the legislative body, when that adjourn- 
ment takes place before the expiration of the 
period allowed by the constitution for the 
examination of the bill by the executive, 


VETUS JUS. Lat. The old law. A term 
used in the civil law, sometimes to designate 
the law of the Twelve Tables, and sometimes 
merely a law which was in force previous to 
the passage of.a subsequent law. Calvin. 


VEX. To harrass, disquiet, annoy: as by 
repeated litigation upon the same facts. 


VEXARI. Lat. To be harrassed, vexed, or 
annoyed; to be prosecuted; as in the maxim, 
Nemo debet bis verari pro una et eadem 
eadusd, ho one should be twice prosecuted 
for one and the same cause. 


VEXATA QUAESTIO. Lat. A vexed ques- 
tion; a question often agitated or discussed, 
but not determined or settled; a question or 
point which has been differently determined, 


VEXATION 


and so left doubtful. 
rows, 1547. 


7 Coke, 450; 3 Bur- 


VEXATION. The injury or damage which 
is suffered in consequence of the tricks of an- 
other. 


VEXATIOUS. A proceeding is said to be vex- 
atious when the party bringing it is not acting 
bona fide, and merely wishes to annoy or em- 
barrass his opponent, or when it is not cal- 
culated to lead to any practical result. Such 
a proceeding is often described as ‘‘frivoious 
and vexatious,” and the court may stay it on 
that ground, Sweet. 


VEXATIOUS ACTIONS ACT. An act of 
parliament of 1896, authorizing the High 
Court to make an order, on the application 
of the attorney-general, that a person shown 
to be habitually and vyexatiously litigious, 
without reasonable ground, shall not insti- 
tute legal proceedings in that or any other 
court, without leave of the High Court judge 
thereof, upon satisfactory proof that such le- 
gal proceedings are not an abuse of the proc- 
ess of the court and that there is a prima 
facie ground therefor. The order when made 
is published in the Gazette. See 76 L. T. 351; 
[1913] W. N. 274 (Div. Ct.). 


VEXED QUESTION. A question or point of 
law often discussed or agitated, but not de- 
termined or settied. : 


Vi AUT CLAM. Lat. In the civil law. By 
force or covertly. ` Dig. 43, 24. 


VI BONORUM RAPTORUM. Lat. In the 
civil law. Of goods taken away by force. 
The name of an action given by the prætor 
as a remedy for the violent taking of anoth- 
er’s property. Inst. 4, 2; Dig. 47, 8. 


VI ET ARMIS. 
See Trespass., 


Lat. With force and arms. 


VIA. Lat. 


In the Civil Law 


Way; a road; aright of way. The right 
of walking, riding, and driving over another’s 
land. Inst. 2, 3, pr. A species of rural servi- 
tude, which included iter (a footpath) and 
actus, (a driftway.) 


tn old English law 


A way; a public road; a foot, horse, and 
cart way. Co. Litt. 56a. 


Via antiqua yla est tuta. The old way is the 
safe way. Manning v. Manning’s Ex’rs, 1 
Johns. Ch. (N. Y.) 527, 530. 


VIA ORDINARIA; VIA EXECUTIVA. In 
the law of Louisiana, the former phrase 
means in the ordinary way or by ordinary 
process, the latter means by executory proc- 
ess or in an-executory proceeding. A pro- 
ceeding in a civil action is “ofdinary* when 
a citation takes place and all the delays and 
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forms of law are observed; “executory” when 
seizure is obtained against the property of 
the debtor, without previous citation, in vir- 
tue of an act or title importing confession of 
judgment, or in other cases provided by law. 
Code Prac. La. art. 98. 


VIA PUBLICA. In the civil law. A public 
way or road, the land itself belonging to the 
public. Dig. 43, 8, 2, 21. 


VIA REGIA. In English law. The king’s 
highway for all men. Co. Litt. 56a. The 
highway or common road, called “the king’s” 
highway, because authorized by him and 
under his protection. Cowell. 


Via trita est tutissima. The trodden path is 
the safest. Broom, Max. 134; 10 Coke, 142. 


VIABILITY. Capability of living. A term 
used to denote the power a new-born child 
possesses of continuing its independent ex- 
istence. 


VIABLE. Capable of life. This term is ap- 
plied to a newly-born infant, and especially 
to one prematurely born, which is not only 
born alive, but in such a state of organic de- 
velopment as to make possible the cortinu- 
ance of its life. 


VIÆ SERVITUS. 
another’s land. 


Lat. A right of way over 


VIAGÈRE RENTE. In French law. A rent- 


charge or annuity payable for the life of the 
annuitant. 


VIANDER. In old English law. A return- 
ing officer. 7 Mod. 13. 


VIATOR. Lat.: In Roman law. A summon- 
er or apparitor; an officer who attended on 
the tribunes and ediles. 


VICAR. One who performs the functions of 
another; a substitute, Also the incumbent 
of an appropriated or impropriated ecclesias- 
tical benefice, as distinguished from the in- 
cumbent of a non-appropriated benefice, who 
is called a. “rector.” Wharton, See Pinder 
v. Barr, 4 El. & Bl. 115. 


VICAR GENERAL. An ecclesiastical officer 
who assists the archbishop in the discharge 
of his office. 


VICARAGE. In English ecclesiastical law. 
The living or benefice of a vicar, as a parson- 
age is ofa parson. 1 Bl. Comm. 387, 388. 


VICARIAL TITHES. Petty or small tithes 
payable to the vicar. 2 Steph. Comm. 681. 


VICARIO, ete. An ancient writ for a spirit: 
ual person imprisoned, upon forfeiture of a 
recognizance, etc. Reg. Orig. 147. 


VICARIUS APOSTOLICUS. _ An . officer 
through whom the Pope exercises authority 
ir parts remote, and whd-is sometimes sent 
with episcopal functions into provinces where 
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there ís no bishop resident or there has been 
a long vacancy in the see, or Into infidel or 
heretical countries. 2 Phill. Int. L. 529. 


Vicarius non habet vicarlum. A deputy has 
not [cannot have] a deputy. A delegated 
power cannot be again delegated. Broom, 
Max, 839. 


VICE. A fault, defect, or imperfection. In 
the civil law, redhibitory vices are such faults 
or imperfections in the subject-matter of a 
sale as will give the purchaser the right to 
return the article and demand back the price. 


VICE. Lat. In the place or stead. Vice 
mea, in my place. 


—Vice-admiral. An officer in the navy next in 
rank after the admiral. 


—Vice-admiral of the coast. A county officer in 
England appointed by the admiral “to be an- 
swerable to the high admiral for all the coasts 
of the séa, when need and occasion shall be.” 
He also had power to arrest ships, when found 
within a certain district, for the use of the 
king. His office was judicial as well as minis- 
terial, The appointment to the office is still 
made for a few countries of England. 


—Vice-admiralty courts. In English law. 
Courts established in the king’s possessions 
beyond the seas, with jurisdiction over mari- 
time causes, including those relating to prize. 
3 Steph. Comm. 485; 3 Bl. Comm. 69. 


—Vice-chamberlain. A great officer under the 
lord chamberlain, who, in the absence of the 
lord chamberlain, has the control and com- 
mand of the officers appertaining to that part 
of the royal household. which is called the 
“chamber.” Cowell. 


-~Vice-chancellor, See Chancellor. 


—Vice-comes,. A title formerly bestowed on 
the sheriff of a county, when he was regard- 
ed as the deputy of the count or earl. Co. 
Litt. 168. . 


—Vice-comitissa. In old English law. A vis- 
eountess. Spelman. 


—Vice commercial agent. - In the consular serv- 
ice of the United States, this is the title of a 
consular officer who is substituted temporarily 
to. fill the place of a commercial agent when 
the latter is. absent or relieved from duty. 
Rey. St. U. S. § 1674 (22 USCA § 51). 


—Vice-constable of England. An ancient of- 
ficer in the time of- Edward IV. 


—Vice consul. In the consular service of the 
United States this term denotes a consular 
officer. who is substituted temporarily to fill 
the place of a consul who is absent, or relieved 
from duty. 22 USCA § 51. Schunior v. Rus- 
sell; 88 Tex. 83, 18 S. W. 484. In internation- 
al law generally the term designates a com- 
mercial agent who.acts in the place or stead 


VICIOUS INTROMISSION 


of a consul or who has charge of a portion of 
his territory. In old English law, it meant the 
deputy or substitute of an earl (comes), who 
was anciently called “consul,” answering to 
the more modern “vice-comes,.” Burrill, 


—Vice-dominus. A sheriff. 


-~—Vice-dominus episcopi. “The vicar general or 
commissary of a bishop. Blount. 


~Vice-gerent. A deputy or lieutenant. 


—Vice-judex. A dep- 


In old Lombardic law. 
uty judge. ` 


—Vice-marshal. An officer who was appointed 
to assist the earl marshal, 


—Vice-president of the United States. The title 
of the second officer, in point of rank, in the 
executive branch of the government of the 
United States. 


—Vice-principal. See Principal. 


—Vice versa. Conversely; in inverted order; 
in reverse manner. 


VICE-COMES NON MISIT BREVE. The 
sheriff hath not sent the writ. The form of. 
continuance on the record after issue and be- 
fore trial. 7 Mod. 349; 11 Mod. 231. 


VICEROY. A person clothed with authority 
to act in place of the king; hence, the usual 
title of the governor of a dependency. 


VICINAGE. Neighborhood; near dwelling; 
vicinity. 2 Bl. Comm. 33; Cowell. In modern 
usage, it means the county where a trial is 
had, a crime committed, etc. See State v. 
Crinklaw, 40 Neb. 759, 59 N. W. 870; Convers 
v. Railway Co., 18 Mich. 468; Taylor v. Gard- 


iner, 11 R. I. 184; Ex parte McNeeley, 36 W. 


Va. 84, 14 S. E. 486, 15. L. R. A. 226, 32 Am. St. 
Rep. 831; Commonwealth v. Collins, 268 Pa. 
295, 110 A. 738, 739; Ex parte MacDonald, 20 
Cal. App. 641, 129 P. 957. 


VICINETUM. The neighborhood ; vicinage; 
the venue. Co. Litt. 185b. ' 


Vicini viciniora presumuntur scire. 4 Inst.: 173. 
Persons living in the neighborhood are ‘pre- 
sumed to know the neighborhood. 


VICINITY. Neighborhood; etymologically, 
by common understanding, it admits of a wid- 
er latitude than proximity or contiguity, and 
may embrace a more extended space than that 
lying contiguous to the place in question; 
and, as applied to towns-and other territorial 


"> divisions, may embrace those not adjacent; 


Haley v. Ins. Co.; 12 Gray (Mass.) 545; Lang- 
ley v. Barnstead, 68 N. H. 246; State v. 
Longley, 119 Me. 535, 112 A. 260, 262; Chaud- 
ler, Gardner & Williams v. Reynolds, 250 
Mass. 309, 145 N. E. 476, 478,- 


VICIOUS INTROMISSION.. In Scotch law. 
A meddling. with the movables of a deceased, 


VICIS ET VENELLIS MUNDANDIS 


without confirmation or probate of his will or 
other title. Wharton. 


VICIS ET VENELLIS MUNDANDIS. An an- 
cient writ against the mayor or bailiff of a 
town, ete., for the clean keeping of their 
streets and lanes. Reg. Orig. 267. 


VICOUNTIEL, or VICONTIEL. Anything 
that belongs to the sheriffs, as vicontiel writs ; 
4, e., such as are triable in the sheriff's court. 
As to vicoutiel rents, see St. 3 & 4 Wm. IV. c. 
99, §§ 12, 13, which places them under the 
management of the commissioners of the 
woods and forests, Cowell. 


VICOUNTIEL JURISDICTION, That juris- 
diction which belongs to the officers of a coun- 
ty; as sheriffs, coroners, etc. 


VICTUALLER. In English law. A person 
authorized by law to keep a house of enter- 
tainment for the public; a publican. 9 Adol. 
& E, 423. One who serves food or drink pre- 
pared for consumption on the premises. 
Friend y. Childs Dining Hall Co., 231 Mass. 
65, 120 N. E. 407, 409, 5 A. L. R. 1100. 


VICTUALS. Food ready to eat. Friend v. 
Childs Dining Hall Co., 231 Mass, 65, 120 N. 
E. 407, 5 A. L. R. 1100, 


VICTUS. Lat. In the civil law. 
support; the means of living. 


VIDAME. In French feudal law. Originally, 
an officer who represented the bishop, as the 
viscount did the count. In process of time, 
these dignitaries erected their offices into fiefs, 
and became feudal nobles, such as the vidame 
of Chartres, Rheims, ete., continuing to take 
their titles from the seat of the bishop whom 
they represented, although the lands held by 
virtue of their fiefs might be situated else- 
where. Brande; Burrill. 


Sustenance ; 


VIDE. Lat. A word of reference, Vide ante, 
or vide supra, refers to a previous passage, 
vide post, or vide infra, to a subsequent pas- 
sage, in a book. 


Videbis ea sepe committi que sepe vindicantur, 
3 Inst. Epil, You will see these things fre- 
quently committed which are frequently pun- 
ished. 


VIDELICET. Lat. The words “to-wit,” or 
“that is to say,” so frequently used in plead- 
ing, are technically called the “videlicet” or 
“setlicet ;’ and when- any fact alleged in 
pleading is preceded by, or accompanied with 
these. words, such fact is, in the language of 


the law, said to be ‘Vaid under a videlicet.’ 


The use of the videlicet is to point out, par- 
ticularize, or render more specific that which 
has been previously stated in general lan- 
guage only; also to explain that which is 
doubtful or obscure, Brown. See Stukeley y. 
Butler, Hob. 171; Gleason v. McVickar, T 
Cow. (N.: ¥.) 48; Sullivan v. State, 67 Miss. 
346, 7-So. 275; -Olark v.:Employers’ Liability 
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Assur, Co., 72 Vt. 458, 48 A, 639; Com. v. 


Quinlan, 153 Mass. 483, 27 N. E. 8. 


Videtur qui surdus et mutus ne poet faire alien- 
ation, It seems that a deaf and dumb man 
cannot alienate, Brower v. Fisher, 4 Johns. 
Ch. (N. Y.) 444; Brooke, Abr. “Eschete,” pl. 4. 


VIDIMUS. An inspeximus, (q. v.) Barring, 
Ob. St. 5 


VIDUA REGIS. Lat. In old English law. A 
king’s widow. The widow of a tenant in cap- 
ite. So called, because she was not allowed 
to nlarry a second time without the king’s per- 
mission; obtaining her dower also from the 
assignment of the king, and having the king 
for her patron and defender. Spelman. 


VIDUITATIS PROFESSIO. Lat. The mak- 
ing a solemn profession to live a sole and 
chaste woman. 


VIDUITY. Widowhood, 


VIE. Fr. Life; occurring in the phrases 
cestui que vie, pur autre vie, ete. 


VIEW. The right of prospect; the outlook 
or prospect from the windows of one’s house. 
A species of urban servitude which prohibits 
the obstruction of such prospect. 3 Kent, 
Comm, 448. 

We understand by view every opening 
which may more or less facilitate the means 
of looking out of a building. Lights are 
those openings which are made rather for 
the admission of light than to look out of. 
Civ. Code La, art. 715. 

Also an inspection by the jury previously to 
the trial of property in controversy, or of a 
place where a crime has been committed. See 
Garbarsky v. Simkin, 86 Misc. 195, 73 N, Y. 
S. 199; Wakefield v. Railroad Co., 63 Me. 
885; Lancaster County v. Holyoke, 37 Neb. 
828, 55 N. W. 950, 21 L. R. A. 394; Common- 
wealth v. Dascalakis, 246 Mass. 12, 140 N. E. 
ATO, 477. 


VIEW AND DELIVERY. When a right of 
common is exercisable not over the whole 
waste, but only in convenient places indicated 
from time to time by the lord of the manor 
or his bailiff, it is said to be exercisable after 
“view and delivery.” Elton, Commons, 233. 


VIEW, DEMAND OF. In real actions, the de- 
fendant was entitled to demand a view, that 
is, a sight of the thing, in order to ascertain 
its identity and other circumstances. As, if 
a real action were brought against a tenant, 
and such tenant did not exactly know what 
land it was that the demandant asked, then 
he might pray the view, which was that he 
might see the land which the ‘demandant 
claimed. Brown. 


VIEW OF AN INQUEST. A view or inspec- 
tion taken by a jury, summoned upon an in- 
quisition.or inquest, of the.place.or property 
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to which the inquisition or inquiry refers. 
Brown. 


VIEW OF FRANK-PLEDGE. In English 
law. An examination to see if every free- 
man above twelve years of age within the 
district had taken the oath of allegiance, and 
found nine freeman pledges for his peaceable 
demeanor. 1 Reeve, Eng, Law, 7. 


VIEWERS. Persons appointed by a court to 
make an investigation of certain matters, or 
to examine a particular locality, (as, the pro- 
posed site of a new road,) and to report to the 
court the result of their inspection, with their 
opinion on the same. f 


In Old Practice 


Persons appointed under writs of view to 
testify the view, Rosc. Real Act, 253. 


VIF-GAGE. L. Fr. In old English law. A 
vivum vadium or living pledge, as distin- 
guished from a mortgage or dead pledge. 
Properly, an estate given as security for a 
debt, the debt to be satisfied out of the rents, 
issues, and profits, 


VIGIL. In ecclesiastical law. The eve or 
next day before any solemn feast. 


VIGILANCE. Watchfulness; precaution; a 
proper degree of activity and promptness in 
pursuing one’s rights or guarding them from 
infraction, or in making or discovering op- 
portunities for the enforcement of one’s law- 
ful claims and demands. It is the opposite of 
laches, 


Vigilantibus et non dormientibus jura subveni- 
unt. The laws aid those who are vigilant, not 
those who sleep upon their rights. 2 Inst. 
690; Merchants’ Bank of Newburyport, Presi- 
dent, etc., of, v. Stevenson, 7 Allen (Mass.) 
493; Broom, Max. 892. 


VIGOR. Lat. Strength; virtue; force; ef- 
ficiency. Proprio vigore, by its own force. 


VIIS ET MODIS. Lat. In the ecclesiastical 
courts, service of a decree or citation vits et 
modis, i. e by all “ways and means” likely 
to affect the party with knowledge of its con- 
tents, is equivalent to substituted service in 
the temporal courts, and is opposed to per- 
sonal service. Phillim. Ecce. Law, 1258, 1283. 


VILL. In old English law, this word was 
used to signify the parts into which a hundred 
or wapentake was divided. It also signifies a 
town or city. 


Demi-vill 
A town consisting of five freemen, or frank- 
pledges. Spelman. 


Villa est ex pluribus mansionibus vicinata, et 
collata ex pluribus vicinis, et sub appellatione 
villarum continentur burgi et civitates. Co. Litt. 
115. Vill is a neighborhood of many man- 
sions, a collection of many neighbors, and 


VILLEIN SOCAGE 


under the term of “vills’” boroughs and cities 
are contained. 


VILLA REGIA. Lat. In Saxon law. A royal 
residence. Spelman, 


VILLAGE. Any small assemblage of houses 
for dwellings or business, or both, in the. coun- 
try, whether they are situated upon regularly 
laid out streets and alleys or not. Hebert v. 
Lavalle, 27 Ill. 448; People v. Van Nuys 
Lighting Dist. of Los Angeles County, 173 
Cal. 792, 162 P. 97, 9S, Ann. Cas. 1918D, 255; 
State v. Booth, 169 Iowa, 143, 149 N. W. 244, 
245. The houses comprising the village must 
be reasonably contiguous to each other. State 
v. County Com’rs of McKinley County, 20 N. 
M. 67, 145 P. 1083, 1085, L. R. A. 19150, 898. 

In some states, this is the legal description 
of a class of municipal corporations of smal- 
ler population than “cities” and having a 
simpler form. of government, and correspond- 
ing to “towns” and “boroughs,” as these terms 
are employed elsewhere, 


VILLAIN. An opprobrious epithet, implying 
great moral delinquency, and equivalent to 
knave, rascal, or scoundrel: The word is 
libelous. 1 Bos. & P, 331. 


VILLANIS REGIS SUBTRACTIS REDU- 
CENDIS. A writ that lay for the bringing 
back of the king’s bondmen, that had been 
carried away by others out of his manors 
whereto they belonged. Reg. Orig. 87. 


VILLANUM SERVITIUM. In old English 
law. Villein service, Fleta, lib. 3, c. 13, § 1. 


VILLEIN. A person attached to a manor, 
who was substantially in the condition of a 
slave, who performed the base and servile 
work upon the manor for the lord, and was, 
in most respects, a subject of property be- 
longing to him. 1 Washb. Real Prop. 26. 


VILLEIN IN GROSS. A villein who was an- 
nexed to the person of the lord, and trans- 
ferable by deed from one owner to another. 
2 Bl. Comm. 93. 


VILLEIN REGARDANT. A villein annexed 
to the manor of land; a serf. 


VILLEIN SERVICES. Base services, such 
as villeins performed. 2 Bl. Comm, 938. They 
were not, however, exclusively confined to 
villeins, since they might be performed by 
freemen, without impairing their free condi- 
tion. Bract. fol. 24b. 


VILLEIN SOCAGE. In feudal and old Eng- 
lish law. A species of tenure in which the - 
services to be rendered were certain and de- 
terminate, but were of a base or servile na- 
ture; i. e, not suitable to a man of free 
and honorable rank. This was also called 
“privileged villeinage,” to distinguish it 
from “pure villeinage,’” in which the services 
were not certain, but the tenant was obliged 
to do whatever he was commanded, 2 Bl, 
Comm. 61. 


VILLENAGE 


VILLENAGE. A servile kind of tenure be- 
longing to lands or tenements, whereby the 
tenant was bound to do all such services as 
the lord commanded, or were fit for a vil- 
lein to do, Cowell. See Villein. 


Pure Villenage 


A base tenure, where a man holds upon 
terms of doing whatsoever is commanded of 
him, nor knows in the evening what is to be 
done in the morning, and is always bound to 
an uncertain service. 1 Steph. Comm. (7th 
Ed.) 188. 


VILLENOUS JUDGMENT. A judgment 
which deprived one of his libera lex, whereby 
he was discredited and disabled as a juror 
or witness; forfeited his goods and chattels 
and lands for life; wasted the lands, razed 
the houses, rooted up the trees, and commit- 
ted his body to prison. It has become obsolete. 
4 Bl. Comm. 136; 4 Steph. Comm. 280; 4 
Broom & H. Comm. 153. Wharton. 


Vim vi repellere licet, modo fiat moderamine 
inculpate tutele, non ad sumendam vindictam, 
sed ad propulsandam injuriam. It is lawful to 
repel force by force, provided it be done with 
the moderation of blameless defense, not for 
the purpose of taking revenge, but to ward 
off injury. Co. Litt. 162a. 


VINAGIUM. A payment of a certain quan- 
tity of wine instead of rent for a vineyard. 
2 Mon. Ang. p. 980. 


VINCULACION. In Spanish law. An entail, 
Schm. Civil Law, 308. 


VINCULO. 
chain, or tie of marriage. 
cop, b. 1, tit. 6, c. 1, § 2. 


In Spanish law. The bond, 
White, New Re- 


VINCULO MATRIMONII. 
Matrimonii; Divorce. 


See A Vinculo 


VINCULUM JURIS. Lat. In the Roman 
law, an obligation is defined as a vinculum 
juris, 4. e, “a bond of law,” whereby one 
party becomes or is bound to another to do 
something according to law. 


VINDEX. 
fender. 


Lat. In the civil law, A de 


VINDICARE. Lat. In the civil law. To 
claim, or challenge; to demand one’s own; 
to assert a right in or to a thing; to assert 
or claim a property in a thing; to claim a 
thing as one’s own. Calvin. 


VINDICATIO. Lat. In the civil law. The 
claiming a thing as one’s own; the asserting 
of a right or title in or to a thing. 


VINDIGATORY PARTS OF LAWS. The 
sanction of the laws, whereby it is signified 
what evil or penalty shall be incurred by such 
as commit any public wrongs, and transgress 
„or neglect their duty. 1 Steph. Comm, 837.: 
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VINDICTA. In Roman law. A rod or 
wand; and, from the use of that instrument 


in their course, various legal acts came to 
be distinguished by the term; e. g., one of 
the three ancient modes of manumission was 
by the vindicta; also the rod or wand inter- 
vened in the progress of the old action of 
vindicatio, whence the name of. that action. 
Brown. 


“VINDICTIVE DAMAGES.: See Damages. 


VINOUS LIQUORS. This term ineludes all 
alcoholic beverages made from the juice of 
the grape by the process of fermentation, and 
perhaps similar liquors made from apples 
and from some species of berries; but not 
pure alcohol nor distilled liquors nor malt 
liquors such as beer and ale. See Adler v. 
State, 55 Ala. 23; Reyfelt v. State, T3 Miss. 
415, 18 So. 925; Lemly v. State, 70 Miss. 241, 
12 So. 22, 20 L. R. A. 645; Com. v. Reyburg, 
122 Pa, 299, 16 A. 351, 2 L. R. A. 415; Feld- 
man v. Morrison, 1 Ill. App, 462; Hinton v. 
State, 182 Ala. 29, 31 So. 563. : 


VINTNER. One who sells wine. A covenant 
prohibiting the trade of a vintner includes 
a person selling wines not to be drunk on the 
premises, 25 L. T. (N. 8.) 312. 


VIOL. Fr. In French law. Rape. Barring, 
Ob. St. 139. 


VIOLATION. Injury; infringement; breach 
of right, duty or law; ravishment; seduc- 
tion. The statute 25 Edw. III. St. 5, c. 2, 
enacts that any person who shall violate the 
king’s companion shall be guilty of high 
treason. 


VIOLENCE. The abuse of force. That force 
which is employed against common right, 
against the laws, and against public liberty. 
Merl, Répert. 

Violence is synonymous with physical 
force, and the two are used interchangeably, 
in relation to assaults, by elementary writers 
on criminal law. State v. Wells, 31 Conn. 
212. See Agee v. Employers’ Liability As- 
sur. Corporation, Limited, of London, Eng., 
213 Mo. App. 693, 253 S. W. 46, 48; People 
v. Ruthenberg, 229 Mich, 315, 201 N. W. 358, 
361. 


VIOLENT. Characterized or caused by vio- 
lence; severe; assailing the person (and 
metaphorically, the mind) with a great degree 
of force. 


VIOLENT DEATH. Death caused by violent 
external means, as distinguished from natu- 
ral death, caused by disease or the wasting 
of the vital forces. 


VIOLENT PRESUMPTION. In the law of 
evidence, Proof-of a fact by the proof of cir- 
cumstances which necessarily attend it. 3 Bl. 
Comm. 371. Violent presumption. is many 
times equal to fyll proof. Id. See Davis v. 
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Curry, 2 Bibb. (Ky.) 239; Shealy y. Edwards, 
T5 Ala. 419: ; 


VIOLENT PROFITS. Mesne profits. in Scot- 
land. “They are so called because due on 
the tenant’s forcible or unwarrantable de- 
taining the possession after he ought to have 
removed.” .Ersk, Inst. 2, 6, 54; Bell 


Violenta presumptio aliquando est plena pro- 


batio. Co. Litt. 6b. Violent presumption is 
sometimes full proof. 
VIOLENTLY. By the use of force; forci- 


bly; with violence. The term is used in in- 
dictments for certain offenses. State v. 
Blake, 39 Me. 324; State v.: Williams, 32 La. 
Ann, 387, 36 Am. Rep. 272; Craig v.. State, 
157 Ind. 574, 62 N. E. 5; State v. Crawford, 
60 Utah, 6, 206 P. 717, 718. 


Viperina est expositio qua corrodit viscera 
textus. 11 Coke, 34. It is a poisonous exposi- 
tion which destroys the vitals of the text. 


VIR. Lat. A man, especially as marking 
the sex. In the Latin phrases and maxims 
of the old English law, this word generally 
means “husband,” the expression vir et. uxor 
corresponding to the law French baron et 
feme. 


Vir et uxor censentur in lege una persona. 
Jenk. Cent. 27. Husband and wife are con- 
sidered one person in law. 


Vir et uxor sunt quasi unica persona, quia caro 
et sanguis unus; res licet sit propria uxoris, vir 
tamen ejus custos, cum sit caput mulieris. Co. 
Litt. 112. Man and wife are, as it were, one 
person, because only one flesh and blood; al- 
. though the property may be the wife’s, the 
husband is keeper of it, since he is the head 
of the wife. ` 


Vir militans Deo non implicetur secularibus ne- 
gotiis. Co. Litt. 70, A man fighting for God 
must not be involved in secular business. 


VIRES. Lat. (The plural of “vis.”) Powers; 
forces; capabilities; natural powers; powers 
granted or limited. See Ultra Vires. 


Vires acquirit eundo. It gains strength by con- 
tinuance. Mann v. Mann’s Ex’rs, 1 Johns, 
Ch, (N. Y.) 281, 237. 


VIRGA. In old English law. A rod or staff; 
a rod or ensign of office. Cowell, 


VIRGA TERRA, (or VIRGATA TERRA.) 
In old English law. A yard-land; a meas- 
ure of land of variable quantity, containing 
in some places twenty, in others twenty-four, 
in others thirty, and in others forty, acres, 
‘Cowell; Co. Litt. 5a. 


VIRGATA. A quarter of an acre of land. 
It might also be used to express a quarter of 
a hide of land. 


VIRGATA REGIA. In old English law. The 
yerge; the bounds of the king’s. household, 


-VIS ET METUS 


within which the court of the steward had 
jurisdiction. .Crabb, Eng. Law, 185. 


VIRGATE. A yard-land. 


VIRGE, TENANT BY. A species of copyhold- 
er, who holds by the virge or rod. 


VIRGO INTACTA. Lat. A pure virgin. 


VIRIDARIO ELIGENDO.. A writ for choice 
of a verderer in the forest. Reg. Orig. 177. - 


VIRILIA. The privy members of a man, to 
cut off which was felony by the common law, 
though the party consented to it. Bract. 1. 
3, 144; Cowell. . 


VIRTUE. The phrase “by virtue” differs in 
meaning from “under color.” 

Acts done “virtute ofñcii” are those within 
the authority of the officer, when properly 
performed, but which are performed improp- 
erly ; acts done “colore officii” are those which 
are entirely outside or beyond the authority 
conferred by the office. Federal Reserve 
Bank of San Francisco v. Smith, 42 Idaho, 
224, 244 P. 1102, 1104. For instance, the prop- 
er fees are received by virtue of the office; ex- 
tortion is wnder color of the office. Phil. Law, 
380. 


VIRTUOUS. A woman is a “virtuous female” 
if her body be pure and if she has never had 
sexual intercourse with another, though both. 
her mind and heart be impure. Thomas v: 
State, 19 Ga. App. 104, 91 S, E. 247, 250. 


VIRTUTE CUJUS. Lat. By virtue whereof. 
This was the clause in a pleading justifying 
an entry upon land, by which the party alleg- 
ed that it was in virtue of an order from one 
entitled that he entered. Wharton. 


VIRTUTE OFFICII. Lat. By virtue of his 
office. By the authority vested in him as the 
incumbent of the particular office. 


VIS. Lat. Any kind of force, violence, or 
disturbance relating to a man’s person or his 
property. 


VIS ABLATIVA. In the civil law. Ablative 
force; force which is exerted in taking away 
a tMing from another. Calvin. 


VIS ARMATA. In the sivil and old English 
law. Armed force; force exerted by means 
of arms or weapons, 


VIS CLANDESTINA. In old English law. 
Clandestine force; such as-is used by night. 
Bract. fol: 162. 


VIS COMPULSIVA. In the civil and old Eng- 
lish law. Compulsive force; that which is 
exerted to compel another to do an act against 
his will; force exerted by menaces or terror. 


VIS DIVINA. In the civil law. Divine or 
superhuman force; the act of God. 


VIS ET METUS. In Scotch law. 
fear. Bell. 


Force and 


VIS EXPULSIVA 


VIS EXPULSIVA, 
pulsive force; force used to expel another, or 
put him out of his possession. Bracton con- 
trasts it with “vis simpler,” and divides it ìn- 
to expulsive force with arms, and expulsive 
force without arms, Bract. fol. 162. 


VIS EXTURBATIVA. In the civil law. Ex- 
turbative force; force used to thrust out an- 
other. Force used between two contending 
claimants of possession, the one endeavoring 
to thrust out the other. Calvin, 


VIS FLUMINIS. In the civil law. The force 
-of a river; the force exerted by a stream or 
current; water-power. 


VIS IMPRESSA. The original act of force 
out of which an injury arises, as distinguish- 
ed from “vis prowima,’ the proximate force, 
or immediate cause of the injury. 2 Greenl. 
Ev. § 224. 


VIS INERMIS. In old English law. Unarm- 
ed force ; the opposite of “vis armata.” Bract. 
fol, 162. 


VIS INJURIOSA. In old English law. 
Wrongful force; otherwise called “illicita,” 
(unlawful) Bract. fol. 162. 


Vis INQUIETATIVA. In the civil law. Dis- 
quieting force. Calvin. Bracton defines it 
“to be where one does not permit another to 
use his possession quietly and in peace. Bract. 
fol. 162. 


VIS LAICA, In old English law. Lay force; 
an armed force used to hold possession of a 
church. Reg. Orig. 59, 60. 


Vis legibus est inimica. 
is inimical to the laws. 


VIS ‘LICITA. In old English law. Lawful 
force. Bract. fol. 162. 


VIS MAJOR. A greater or superior force; an 
irresistible force. A loss by vis major is one 
that results immediately. from a natural 
cause without the intervention of man, and 
could not have been prevented by the exer- 
cise of prudence, diligence, and care. The 
George Shiras, 61 F. 300, 9 C. C. A. 511,17 U. 
S. App. 528; Brousseau v. The Hudson, 11 La. 
Ann. 428; Nugent v. Smith, 1 ©. P. Div. 437. 
A natural and inevitable necessity, and one 
arising wholly above the control of human 
agencies, and which occurs independently of 
human action or neglect. The Adventuress 
(D. C.) 214 F. 834, 889. In the civil law, this 
term is sometimes used as synonymous with 
“vig divina,” or the act of God. Calvin, 


VIS PERTUBATIVA. In old English law. 
Force used between parties contending for a 
possession. ` 


VIS PROXIMA. 


Immediate force. See Vis 
Impressa, : © 


In old English law. Ex-. 


3 Inst. 176. Violence 
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VIS SIMPLEX. In old English law. Simple 
or mere force. Distinguished by . Bracton 
from “vis armata,” and also from “vis ex- 
pulsiva.” Bract. fol. 162. 


VISA. An official indorsement upon a docu- 
ment, passport, commercial book, ete., to cer- 
tify that it has been examined and found cor- 
rect or in due form. See also Visé. 


VISCOUNT. A decree of English nobility, 
next below that of earl. 
An old title of the sheriff. 


VISE. An indorsement made on a passport 
by the proper authorities, denoting that it has 
been examined, and that the person who bears 
it is permitted to proceed on his journey. 
Webster. See also Visa, 


VISIBLE. Perceptible, discernible, clear, dis- 
tinct, evident, open, conspicuous. Mutual 
Trust & Deposit Co. v. Travelers’ Protective 
Ass’n of America, 57 Ind. App. 329, 104 N. E. 
880, 883; Branch v. State, 73 Tex. Cr. R. 471, 
165 S. W. 605, 606. 


VISIT. In international law. The right of 
visit or visitation is the right of a. cruiser or 
war-ship to stop a vessel sailing under an- 
other flag on the high seas, and send an ofti- 
cer to such vessel to ascertain whether her 
nationality is what it purports to be. It is 
exercisable only when suspicious cireumstanc- 
es attend the vessel to be visited; as when she 
is suspected of a piratical character. 


VISITATION. The act of examining into the 
affairs of a corporation. Inspection; super- 
intendence; direction; regulation. A power 
given by law to the founders of all eleemosy- 
nary corporaticns. 2 Kent, Comm. 300-308; . 
1 Bl. Comm. 480, 481. In England, the vis- 
itation of ecclesiastical corporations belongs 
to the ordinary. Id. See Trustees of Union 
Baptist Ass’n v. Hunn, 7 Tex. Civ. App. 249, 
26 8. W. 755; Allen v. McKean, 1 Fed. Cas. 
498; Thompson v. Southern Connellsville 
Coke Co., 269 Pa. 500, 112 A. 533, 534. 


VISITATION BOOKS. In English law. 
Books compiled by the heralds, when prog- 
resses were solemnly and regularly made into 
every part of the kingdom, to inquire into the 
state of families, and to register such mar- 
riages and descents as were verified to them 
upon oath; they were allowed to be good evi- 
dence of pedigree. 3 Bl. Comm..105; 3 Steph. 
Comm, 724, 


VISITOR. An inspector of the government 
of corporations, or bodies politic. 1 Bl. 
Comm. 482. 


Visitor is an inspector of the government of a 
corporation, etc. The ordinary is visitor of spir- 
jtual .corporations.. But corporations instituted for 
private charity, if they are lay, are visitable by the 
founder, or whom he shall appoint; and from the 
sentence of such visitor there lies no appeal. By 
implication of law, the founder and his heirs are 
visitors of lay: foundations, if no particular per- 
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son is appointed by him to see that the charity is 
not perverted, Jacob. 


The term “visitor” is also applied to an 
official appointed to see and report upon per- 
sons found lunatics by inquisition, and to a 
person appointed by a school board to visit 
houses and see that parents are complying 
with the provisions in reference to the educa- 
tion of their children. Mozley & Whitley. 


VISITOR OF MANNERS. The regarder’s of- 
fice in the forest. Manw. i. 195. 


VISNE. L. Fr. The neighborhood; vicinage ; 
venue. The district from which juries were 
drawn at common law. Ex parte McNeeley, 
36 W. Va. 84, 14 S. E. 436, 15 L. R. A. 226, 
32 Am. St. Rep. 831; State v. Kemp, 34 
Minn. 61,.24 N. W. 349. 


VISUS. Lat. In old English practice. View; 
inspection, either of a place or person. 


VITAL STATISTICS. Public records kept by 
a state, city or other governmental subdivi- 
sion, under a statutory provision, of births, 
marriages and deaths, and disease. 


VITIATE. To impair; to make void or void- 
able; to cause to fail of force or effect; to 
destroy or annul, either entirely or in paft, 
the legal efficacy and binding force of an act 
or instrument: as when it is said that fraud 
vitiates a contract. 


VITILIGATE. To litigate cavilously, vexa- 
tiously, or from merely quarrelsome motives. 


VITIOUS 
An unwarrantable intermeddling with the 
movable estate of a person deceased, without 
the order of law. Ersk. Prin. b. 3, tit. 9, § 
25. The irregular intermeddling with the 
effects of a deceased person, which subjects 
the party to the whole debts of the deceased. 
2 Kames, Eq. 327. 


VITIUM CLERICI. In old English law. 
The mistake of a clerk; a clerical error. 


Vitium clerici nocere non debet. Jenk. Cent. 
23. A clerical error ought not to hurt. 


Vitium est quod fugi debet, nisi, rationem non 
invenias, mox legem sine ratione esse clames. 
Ellesm. Post. N. 86. Itis a fault which ought 
to be avoided, that if you cannot discover the 
reason you should presently exclaim that the 
law is without reason. 


VITIUM SCRIPTORIS. In old English law. 
The fault or mistake of a writer or copyist; 
a clerical error. Gilb. Forum Rom. 185. 


VITREOUS. Consisting of or resembling 
glass in its important characteristics. Van- 
tine & Co. v. U. S., 9 Ct. Cust. App. 291, 292. 


VITRICUS. Lat. In the civil law. A step- 
father; a mother’s second husband. Calvin. 


INTROMISSION. In Scotch law. 


| VOCIFEROUS 


VIVA AQUA. Lat. In the civil law. Living” 
water; running water; that which issues 
from -a spring or fountain. Calvin. 


VIVA PECUNIA, Lat. Cattle, which obtain- 
ed this name from being received during the 
Saxon period as money upon most occasions, 
at certain regulated prices. Cowell. 


VIVA VOCE. Lat. With the living voice; 
by word of mouth. As applied to the exami- 
nation of witnesses, this phrase is equivalent 
to “orally.” It is used in contradistinction to 
evidence on affidavits or depositions. As de- 
scriptive of a species of voting, it signifies 
voting by speech or outcry, as distinguished 
from voting by a written or printed ballot. 


VIVARIUM. Lat. In the civil law. An in- 
closed place, where live wild animals are 
kept. Calvin; Spelman. 


VIVARY. In English law. A place for keep- 
ing wild animals alive, including fishes; a 
fish pond, park, or warren. 


VIVUM VADIUM. See Vadium. 


Vix ulla lex fieri potest que omnibus commoda 
sit, sed si majori parti prospiciat, utilis est. 
Scarcely any law can be made which is adapt- 
ed to all, but, if it provide for the greater 
part, it is useful. Plowd. 309. 


VIZ. A contraction for videlicet, to-wit, 


_hamely, that is to say. 


VOCABULA ARTIS. Lat. 
technical terms. 


Words of art; 


Vocabula artium explicanda sunt secundum defi- 
nitiones prudentum. Terms of arts are to be 
explained according to the definitions of the 
learned or skilled [in such arts.] Bl. Law 
Tracts, 6. g 


VOCARE AD CURIAM. In feudal law. To 
summcn to court. Feud. Lib. 2, tit. 22. 


VOCATIO IN JUS. Lat. A summoning to 
court. In the earlier practice of the Roman 
law, (under the legis actiones,) the creditor 
orally called upon his debtor to go with him 
before the prætor for the purpose of deter- 
mining their controversy, saying, “In jus ed- 
mus; in jus te voco.” This was called “vo- 
catio in jus.” 


VOCATION. A calling, a systematic employ- 
ment in an occupation appropriate to the per- 
son employed. Miller v. Stevens, 224 Mich. 
626, 195 N. W. 481, 482. 


VOCIFERATIO. Lat. 
Outery; hue and cry. 


In old English law. 
Cowell. 


VOCIFEROUS. In a statute forbidding the 
use of loud and vociferous language, mak- 
ing a loud outery; clamorous; noisy. 
Webst.; Anderson v. State (Tex. Cr. App.) 20 
S. W. 359; Thomason v. State, 98 Tex. Cr. R. 
312, 265 S. W. 579. 


voco 


VOCO. Lat. In the civil and old English 
jaw. I call; Isummon; I vouch. In jus voco 
te, I summon you to court; I summon you 
before the prætor. The formula by which 
a Roman action was anciently commenced. 
Adams, Rom. Ant. 242. 


VOID. Null; ineffectual; nugatory; having 
no legal force or binding effect; unable, in 
law, to support the purpose for which it was 
intended. McGarry v. Village of Wilmette, 
303 Ill. 147, 135 N. E. 96, 98; Mobile County 
v. Williams, 180 Ala. 639, 61 So. 963, 965. 

“Void” seldom implies entire nullity; but 
is, in a legal sense, subject to large qualifica- 
tions in view of all the circumstances calling 
. for its application, and the rights and in- 
terests to be affected in a given case. Brown 
v. Brown, 50 N. H. 538, 552. Thus Way. -v. 
Root, 174 Mich. 418, 140 N. W. 577, 579. 
Things are voidable which are valid and ef- 
fectual until they are avoided by some act, 
while things are often said to be void which 
are without validity until confirmed; Toy 
Toy v. Hopkins, 212 U. S. 542, 29 S. Ct. 416, 53 
L. Ed. 644; Unkle v. Wills (C. ©. A.) 281 F. 
29, 41. f 


There ‘is this difference between the two words 
“void?” and ‘“‘voidable:” void in the strict sense, 
means that an iustrument or transaction is nuga- 
tory and ineffectual so that nothing can cure ‘it; 
voidable, when an imperfection or defect’ can be 
cured by the act or confirmation of him who could 
take advantage of it. Wharton. 
however, as applicable to conveyances or other 
agreements, has not at all times been used with 
technical precision, 
and limited sense, as contradistinguished from 
“vyoidable ;” it being frequently introduced, even by 
legal writers and jurists, when the purpose is noth- 
ing further than to indicate that a contract was 
invalid, and not binding in law. But the distinc- 
tion between the terms “void”? and “voidable,” in 
their application to contracts, is often one of great 
practical importance; and, whenever entire techni- 
cal accuracy is required, the term “void” can only 
be properly applied to those contracts that are of 
no effect whatsoever, such as are a mere nullity, 
and incapable of confirmation or ratification. Allis 
v. Billings, 6 Mete. (Mass.) 415, 39 Am. Dec, 744, 


In Statutes 


The word “void” is used in statutes in 
the sense of utterly void so as to be inca- 
pable of ratification, and also in the sense of 
voidable and resort must be had to the rules 
of construction in many cases to determine in 
which sense the Legislature intended to use 
it. An act or contract neither wrong in it- 
self nor against public policy, which has been 
declared void by statute for the protection 
or benefit of a certain party, or class of par- 
ties, is voidable only. Westerlund v. Black 
Bear Mining Co. (C. C. A.) 203 F. 599, 611; 
Elerick v. Reed, 113 OKL. 195, 240 P. 1045, 1047, 
44 A. L. R. 474; Sherman v. Smith, 185 Iowa, 
€54, 169 N.. W. 216, 217; U. 8. v. New York & 

. Porto Rico’ S. 8. Co., 239 U. S. 88, 36.8. Ct. 
41, 42, 60 L. Ed. 161. 


The term “void,” - 


nor restricted to its peculiar — 
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As to Judgments 


The words “void” and “vyoidable,” as ap- 
plied to a judgment, are not interchangeable ; 
a voidable judgment being subject to valida- 
tion by. subsequent acts, while a void judg- 
ment cannot be vitalized by any subsequent 
action of the parties, but is subject to çol- 
lateral attack. Owens v. Cocroft, 14 Ga. App. 
322, 80 S. E. 906, 907. 


As to Marriage . 


A “void marriage” iy one not good for any 
legal purpose, the invalidity of which may be 
maintained in any proceeding between any 
parties, while a “voidable marriage” is one 
where there is an imperfection which can be 
inquired into only during the lives of both 
of the parties in a proceeding to obtain a 
sentence declaring it void. State v. Smith, 
101 S. C. 293, 85 S. E. 958, 959, Ann. Cas, 1917C, 
149, 


Void in part, void in toto. 
15 N. X. 9, 96. 


Curtis v. Leavitt, 


Void things are as no things. 
9 Cow. (N. Y.) 778, 784. 


People v. Shall, 


VOIDABLE. That may be avoided, or de- 
clared void; not absolutely void, or void in 
itself. Most of the acts of infants are voida- 
ble only, and not absolutely void. 2 Kent, 
Comm. 234. See Void. 


VOIDANCE. The act of emptying; ejection 
from a benefice. 


VOIR DIRE. L. Fr. To speak the truth. 
This phrase denotes the preliminary examina- 
tion which the court may make of one present- 
ed as.a witness or juror, where his competen-. 
cy, interest, etc., is objected to. 


VOITURE. 
by carriage. 


Fr. Carriage; transportation 


VOLENS. Lat. Willing. He is said to be 
willing who either expressly consents or tacit- 
ly makes no opposition. Calvin. 


Volenti non fit injuria. He who consents can- 
not receive an injury. Broom, Max. 268, 269, 
271, 395; Shelf. Mar. & Div. 449; Wing. 
Max, 482; 4 Term R. 657. Milliken v. Hed- 
desheimer, 110 Ohio St< 381, 144 N. E. 264, 266, 
33 A. L. R. 53. 


Voluit, sed non dixit. He willed, but he did not 
say. He may have intended so, but he did 
not say so. A maxim frequently used in the 
construction of wills, in answer to arguments 
based upon the supposed intention of a tes- 
tator. 2 Pow. Dev. 625; 4 Kent, Comm, 538. 


VOLUMEN. Lat. In the civil law. A vol- 
ume; so called from its form, being rolled up. 


VOLUMUS. Lat. We will; it is our will. 
The first word of a clause in the royal writs 
of protection. and letters patent.. Cowell. 
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VOLUNTARIUS DÆMON. A voluntary mad- 
man, A term applied by Lord Coke to a 
drunkard, who has voluntarily contracted 
madness by intoxication. Co. Litt. 247; 4 
Bl. Comm. 25. 


VOLUNTARY. Free; without compulsion or 
solicitation. Thus the voluntary statement 
of a witness is one not responsive to any ques- 
tion. Weil v. Lynds, 105 Kan. 440, 185 P. 
51, 52, 12 A. L. R. 1236. 

Produced in or by an act of choice, acting 
of itself, spontaneous. Hartingh v. Bay Cir- 
cuit Judge, 176 Mich. 289, 142 N. W. 585, 587, 
Ann. Cas. 1915B, 520. Resulting from choos- 
ing. Travelers’ Protective Ass’n v. Jones, 75 
Ind. App. 29, 127 N. E. 783, 784. 

Done by design or intention; purposed; iu- 
tended. Federal Sav. & Ins. Co. v. Rager, 75 
Ind, App. 295, 128 N. E. 778, 774. The word, 
especially in statutes, often implies knowledge 
of essential facts. Sweeney v. Sweeney, 96 
Vt. 196, 118 A. 882, 26 A. L. R. 1066; Choate v. 
State, 19 Okl. Cr. 169, 197 P. 1060, 1063. Us- 
ing the word in a somewhat special sense, it 
is also said that if the circumstances under 
which a vessel leaves port are: such that it 
must be known that she will be compelled to 
deviate for reasons such as shortage of fuel, 
the deviation is “voluntary.” The Malcolm 
Baxter, Jr. (C. C. A.) 20 F.2d) 304, 306. 

Without consideration; without valuable 
consideration; gratuitous, as a voluntary con- 
veyance. London v. G. L. Anderson Brass 
Works, 197 Ala. 16, 72 So. 359, 363. Also, 
having a merely nominal consideration; as, 
a voluntary deed. Russ v. Blackshear, 88 
Fla. 578, 102 So. 749, 750. 

As to voluntary “Answer,” “Assignment,” 
“Bankruptcy,” “Confession,” “Conveyance,” 
“Deposit,” “Escape,” “Indebtedness,” “Juris- 
diction,” “Manslaughter,” “Nonsuit,” “Oath,” 
“Payment,” ‘Redemption,” “Sale,” “Settle- 
ment,” “Trust,” and “Waste,” see those titles, 


VOLUNTARY COURTESY. A voluntary act 
of kindness; an act of kindness performed 
by one man towards another, of the free will 
_ and inclination of the doer, without any previ- 
ous request or promise of reward made by 
him who is the object of the courtesy; from 
which the law will not imply a promise of re- 
muneration. Holthouse. 


VOLUNTARY EXPOSURE TO UNNECES- 
SARY DANGER. An intentional act which 
reasonable and ordinary prudence would pro- 
nounce dangerous. Archibald v. Order of 
United Commercial Travelers, 117 Me. 418, 
104 A. 792, 793; 
Rager, 75 Ind. App. 295, 128 N. E. 778, 774. 
Intentional exposure to unnecessary danger, 
implying a conscious knowledge of the danger. 
Empire Life Ins. Co. v. Allen, 111 Ga. 413, 
81 S. E. 120, 122. The voluntary doing of an 
act which is not necessary to be done, but 
which requires exposure to known danger 
to which one would not be exposed if unneces- 
sary act is not done. Landau y. Travelers’ 


Federal Sav. & Ins. Co. v.` 
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Ins. Co., 315 Mo. 760, 287 S. W. 346, 351. The 
term implies a conscious, intentional expo- 
sure, something of which one is conscious but 
willing to take the risk. 


VOLUNTARY IGNORANCE. This exists 
where a party might, by taking reasonable 
pains, have acquired the necessary knowledge, 
but. has neglected to do so. 


VOLUNTAS. Lat. Properly,. volition, pur- 
pose, or intention, or a design or the feel- 
ing or impulse which prompts the commis- 
sion of an act; but in old English law the 
term was often used to denote a will, that is, 
the last will and testament of a decedent, 
more properly called testamentum. 


Voluntas donatoris in charta doni sui manifeste 
expressa observetur. Co. Litt. 21. The will 
of the donor manifestly expressed in his deed 
of gift is to be observed. 


Voluntas est justa sententia de eo quod quis post 
mortem suam fieri velit. A will is an exact 
opinion or determination concerning that 
which each one wishes to be done after his 
death. 


Votuntas et propositum distinguunt maleficia. 
The will and the proposed end distinguish 
crimes, Bract. fols., 2b, 136b. 


Voluntas facit quod in testamento scriptum va- 
leat. Dig. 30, 1, 12, 3. It is intention which 
gives effect to the wording of a will. 


Voluntas in delictis, non exitus spectatur. 2 
Inst. 57. In crimes, the will, and not. the con- 
sequence, is looked to. 


Voluntas reputatur pro facto. The intention is 
to be taken for the deed. 3 Inst. 69; Broom, 
Max. 311. 


Voluntas testatoris est ambulatoria usque ad 
extremum vitæ exitum. 4 Coke, 61. The will 
of a testator is ambulatory until the latest 
moment of life. 


Voluntas testatoris habet interpretationem la- 
tam et benignam. Jenk. Cent. 260. The in- 
tention of a testator has a broad and benig- 
nant interpretation. 


Voluntas ultima testatoris est perimplenda se- 
cundum veram intentionem suam. Co. Litt. 322. 
The last will of the testator is to be fulfilled 
according to his true intention. 


VOLUNTEER. One who gives his seryices 
without any express or implied promise of 
remuneration. Sweet; Seavert v. Cooper, 187 
Iowa, 1109, 175 N.. W. 19, 21. One who in- 
trudes himself into a matter which does not 
concern him, or one who pays the debt of 
another without request, when he is not le- 
gally or morally bound to do so, and when he 
has no interest to protect in making such pay- 
ment. Missouri, K., & T. Ry. Co. of Texas v. 
Hood (Tex. Civ. App.) 172 S. W. 1120. See Ir- 
vine v. Angus, 93 F. 633, 35 C. C. A. 501; Arn- 
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old v. Green, 116 N. Y. 566, 23 N. E. 1; Ben- 
nett v. Chandler, 199 Ill. 97, 64 N. E. 1052; 
Welch v. Maine Cent. R. Co., 86. Me. 552, 30 A. 
116, 25 L. R. A. 658; McKinnon v. New York 
Assets Realization Co. (C. ©. A.) 217 F. 339, 
343. 

In Conveyancing 


One who holds a title under a voluntary 
conveyance, 7. e., one made without consider- 
ation, good or valuable, to support it. , 


In the Law of Master and Servant 


The term “Volunteer” includes one who, 
without the assent of the master and without 
justification arising from a legitimate person- 
al interest, unnecessarily assists a servant in 
the performance of the master’s business. 
Kalmich v. White, 95 Conn. 568, 111 A. 845, 
846; Eugene Dietzen Co. v. Industrial Board 
of Ilinois, 279 Ill. 11, 116 N. E. 684, 685, 
Ann. Cas. 1918P, 764; Goshen Furnace Cor- 
poration v. Tolley’s Adm’r, 134 Va. 404, 114 8. 
E. 728, 730. 


In Military Law 


One who freely and voluntarily offers him- 
self for service in the army or havy; as dis- 
tinguished from one who is compelled to serve 
by draft or conscription, and also from one 
entered by enlistment in the standing army. 


VOTE. Suffrage; the expression of his will, 
preference, or choice, formally manifested by 
a member of a legislative or deliberative body, 
or of a constituency or a body of qualified 
electors, in regard to the decision to be made 
by the body as a whole upon any proposed 
measure or proceeding, or the selection of an 
officer or representative. And the aggregate 
of the expressions of will or choice, thus man- 
ifested by individuals, is called the “vote of 
the body.” See Maynard v. Board of Can- 
vassers, 84 Mich. 228, 47 N. W. 756, 11 L. R. A. 
332; Gillespie v. Palmer, 20 Wis, 546; Davis 
v. Brown, 46 W. Va. 716, 34 S. E. 839; 
Straughan v. Meyers, 268 Mo, 580, 187 8. W. 
1159, 1161; State v. State Board of Canvas- 
sers, 44 N. D. 126, 172 N. W. 80, 87. 


Casting Vote 
See that title. 
Cumulative Voting 
See Cumulative. 


Voting Trust 


A term applied to the accumulation in a 
Single hand or in a few hands of shares of cor- 


porate stock, belonging to several or many’ 


owners, in trust for purpose of voting the 
shares in order, thereby, to control the busi- 
ness of the company through selection of di- 
rectors. Manson v. Curtis, 223 N. Y. 318, 119 
N. E. 559, 561, Ann, Cas. 1918E, 247; Groub 
v. Blish, 88 Ind. App. 309, 152 N. E. 609, 611. 


‘VOTER. The word “voters,” as ordinartly 
used, has two meanings—persons who per- 
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form the act of voting, and persons who have 
the qualifications entitling them to vote. Its 
meaning depends on the connections in which 
it is used, and is not always equivalent to elec- 
tors. Board of Education of Oklahoma City 
v. Woodworth, 89 Okl, 192, 214 P. 1077, 1079. 
See Clayton v. Hill City, 111 Kan, 595, 207 
P. 770. 

In a limited sense a voter is a person having 
the legal right to vote, sometimes called a le- 


. gal voter. Aczel y, United States (C. C. A.) 232 


F. 652, 657; Trammell v. Griffin, 141 Tenn. 
139, 207 S. W. 726; State ex inf. Barrett ex 
rel. Newman v. Clements, 305 Mo. 297, 264 S. 
W. 984, 986; State v. Stewart, 57 Mont. 397, 
188 P. 904, 907. 


VOTES AND PROCEEDINGS. In the hous- 
es of parliament the clerks at the tables make 
brief entries of all that is actually done; and 
these minutes, which are printed from day to 
day for the use of memhers, are called the 
“votes and proceedings of parliament.” 
From these votes and proceedings the jour- 
nals of the house are subsequently prepared, 


-by making the entries at greater length. 


Brown. 


VOTUM. Lat. A vow or promise. Dies vo- 
torum, the wedding day. Fleta 1. 1, ¢. 4. 


VOUCH. To call upon; to call in to war- 
Tranty;, to call upon the grantor or warranto 
to defend the title to an estate. . 

To vouch is to call upon, rely on, or quote 
as an authority. Thus, in the old writers, to 
vouch a case or report is to quote it as an au- 
thority. Co. Litt. 70a. 


VOUCHEE. In common recoveries, the per- 
son who is called to warrant or defend the ti- 
tle is called the “vouchee.” 2 Bouv. Inst. no. 
2093. 

Common Vouchee 


In common recoveries, the person who is 
vouched to warranty. In this fictitious pro- 
ceeding the crier of the court usually performs 
the office of a common vouchee. 2 Bl. Comm. 
358; 2 Bouv. Inst, n, 2093. 


VOUCHER. A receipt, acquittance, or re- 
lease, which may serve as evidence of payment 
or discharge of a debt, or to certify the cor- 
Tectness of accounts. An account-book con- 
taining the acquittances or receipts showing 
the acecountant’s discharge of his obligations. 
Whitwell v. Willard, 1 Metec. (Mass.) 218. 
When used in connection with the disburse- 
ment of money, voucher means a written or 


-printed instrument in the nature of a bill of 


particulars, account, etc., which shows on 
what account and by what authority a par- 
ticular payment has been made. State v. 
Moore, 36 Neb. 579, 54 N. W. 866: People v. 
Swigert, 107 Ill. 495. An instrument that 
shows on what accourt, or by what authority, 
a particular payment of money is made. Camp 
& Du Puy v. Lauterman, 78 Or. 134, 152 P. 
288, 289, 
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in Old Conveyancing 


The person on whom the tenant calls to de- 
fend the title to the land, because he warrant- 
ed the title to him at the time of the original 
purchase. 


VOUCHER TO WARRANTY. The calling 
one who has warranted lands, by the party 
warranted, to come and defend the suit for 
him. Co. Litt. 1018. 


Vox emissa volat; litera scripta manet. The 
spoken word flies; the written letter remains. 
Broom, Max. 666. 


VOX SIGNATA. In Scotch practice. An em- 
phatic or essential word. 2 Alis. Crim. Pr. 
280, 


VOYAGE. In maritime law. The passing of 
a vessel by sea from one place, port, or coun- 
try to another. The term is held to include 
the enterprise entered upon, and not merely 
the route. Friend v. Insurance Co., 118 Mass. 
326. 

Foreign Voyage 

A voyage to some port or place within the 

territory of a foreign nation. The terminus 
of a voyage determines its character. If it 
be within the limits of a foreign jurisdiction, 
it is a foreign voyage, and not otherwise. 
Taber v. United States, 1 Story, 1, Fed. Cas. 
No. 13,722; The Three Brothers, 23 Fed. Cas. 
1,162. . 

Voyage Insured 


In insurance law. A transit at sea from the 
terminus a quo to the terminus ad quem, in a 
prescribed course of navigation, which is nev- 
er set out in any policy; but virtually forms 
parts of all policies, and is as binding on the 
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VULGO GUESTTI 


parties thereto as though it were minutely de- 


‘tailed. 1 Arn. Ins. 333. - 


' — Voyage. Policy 
See Policy of Insurance. 


VRAIC. Seaweed. It is used in great quan- 
tities by the inhabitants of Jersey and Guern- 
sey for manure, and also for fuel by the poor- 
er classes. 


VS. An abbreviation for versus, (against,) 
constantly used in legal proceedings, and es- 
pecially in entitling cases. 


VULGAR. “Vulgar” signifies lack of culti- 
vation or refinement. Darnell v. State, 72 
Tex. Cr. R. 271, 161 S. W. 971. 


Vulgaris opinio est duplex, viz, orta inter 
graves et discretos, quæ multum veritatis ha- 
bet, et opinio orta inter leves et vulgares hom- 
ines absque specie veritatis. 4 Coke 107. Com- 
mon opinion is of two kinds, viz., that which 
arises among grave and discreet men, which 
has much truth in it, and that which arises 
among light and common men, without any 
appearance of truth. 


VULGARIS PURGATIO. Lat. In old Eng- 
lish law.. Common purgation; a name given 
to the trial by ordeal, to distinguish it from 
the canonical purgation, which was by the 
oath of the party. 4 Bl. Comm. 342. 


VULGO CONCEPTI. Lat. In the civil law. 
Spurious children; bastards, 


VULGO QUASITI. Lat. In the civil law. 
Spurious children; literally, gotten from the 
people; the offspring of promiscuous cohabi- 
tation, who are considered as having no fa- 
ther. Inst. 3, 4, 3; Id. 3, 5, 4 
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W 


W. As an abbreviation, this letter frequent- 
ly stands for “William,” (king of England,) 
“Westminster,” “west,” or “western.” 


W. D. An abbreviation for “Western Dis- 
trict.” 


WACREOUR. L. Fr. A vagabond, or va- 
grant. Britt. ce. 29. 


WADIA. A pledge. 


See Vadium; Fides 
Facta. . 


WADSET. In Scotch law. The old term for 
a mortgage. A right by which lands or oth- 
er heritable subjects are impignorated by the 
proprietor to his creditor in security of his 
debt. Wadsets are usually drawn in the form 
of mutual contracts, in which one party sells 
the land, and the other grants the right of 
reversion. Ersk. Inst. 2, 8, 3. 


WADSETTER. In Scotch law. A creditor 
to whom a wadset is made, corresponding to 
a mortgagee, 


WAFTORS. Conductors of vessels at sea. 
Cowell. 


WAGA. In old English law. A weigh; a 
measure of cheese, salt, wool, ete., containing 
two hundred and fifty-six pounds avoirdupois. 
Cowell; Spelman. 


WAGE. In old English practice. To give 
security for the performance of a thing. Cow- 
ell, 


WAGER. A contract by which two or more 
parties agree that.a certain sum of money 
or other thing shall be paid or delivered to 
one of them or that they shall gain or lose on 
the happening of an uncertain event or upon 
the ascertainment of a fact in dispute, where 
the parties have no interest in the event ex- 
cept that arising from. the possibility of such 
gain or loss. Trust Co. v. Goodrich, 75 HL 
560; Jordan v. Kent, 44 How. Prac, (N. Y.) 
207; Winward v. Lincoln, 23 R. I. 476, 51 
A. 106, 64 L. R. A. 160; Edson v. Paw- 
let, 22 Vt. 2938; Woodcock v. McQueen, 11 
Ind. 15; Fareira v. Gabell, 89 Pa. 90; Kitch- 
en v. Loudenback, 48 Ohio St. 177, 26 N. Ð. 
979, 29 Am. St. Rep. 540; H. Seay & Co. v. 
Moore (Tex. Com. App.) 261 S. W. 1013, 1014; 
Young v. Stephenson, 82 Okl. 239, 200 P. 225, 
228, 24 A. L. R. 978. See, also, Bet. 


WAGER OF BATTEL. The trial by wager 
of battel was a species of trial introduced in- 
to England, among other Norman customs, by 
William the Conqueror, in which the person 
accused fought with his accuser, under the 
apprehension that Heaven would give the 
victory to him who was in the right. 3 BL 
Comm. 337. It was abolished by St. 59 Geo. 
III, c. 46. . 


WAGER OF LAW. In old practice. The giv- 
ing of gage or sureties by a defendant in an 
action of debt that at a certain day assigned 
he would make his law; that is, would take 
an oath in open court that he did not awe the 
debt, and at the same time bring with him 
eleven neighbors, (called “compurgators,”) 
who should avow upou their oaths that they 
believed in their consciences that he said the 
truth. Glanv. lib. 1, e. 9, 12; Bract. fol. 
1565; Britt. c. 27; 2 BI. Comm. 343; Cro. 
Eliz. 818. ‘ 


WAGER POLICY. See Policy of Insurance. 


WAGERING CONTRACT. One in which the 
parties stipulate that they shall gain or lose, 
upon the happening of an uncertain event, in 
which they have no interest except that aris- 
ing from the possibility of such gain or loss. 
Fareira vy. Gabel, 89 Pa. 89. 


WAGES. A compensation given to a hired 
person for his or her services; the compen- 
sation agreed upon by a master to be paid to 
a servant, or any other person hired to do 
work or business for him. Ciarla v. Solvay 
Process Co., 184 App. Div. 629, 172 N. Y. S. 
426, 428; Russell v. McGaughey, 82 Ind. App. 
624, 147 N. E. 288, 284. Cookes v. Lymperis, 
178 Mich. 299, 144 N. W. 514,,515; Phoenix 
Iron Co. v. Roanoke Bridge Co., 169 N. CG. 
512, 86 8, E 184, 185. 

Agreed compensation for services by work- 
men, clerks or servants—those who have serv- 
ed an employer in a subordinate or menial ca- 
pacity and who are supposed to be dependent 
upon their earnings to pay for their present 
support, whether they are to be paid by the 
hour, the day, the week, the month, the job, 
or the piece. In re Gurewitz, 121 F. 982, 58 
C. C. A. 820. 


In Maritime Law 


The compensation allowed to seamen for 
their services on board a vessel during a voy- 
age. 

In Political Economy 


The reward paid, whether in money or 
goods, to human exertion, considered as a 
factor in the production of wealth, for its 
co-operation in the process. 

“Three factors contribute to the production 
of commodities,—nature, labor, and capital. 
Each must have a share of the product as its 
reward, and this share, if it is just, must be 
proportionate to the several contributions. 
The share of the natural agents is rent; the 
share of labor, wages; the share of capital, 
interest. The clerk receives a salary; the 
lawyer and doctor, fees; the manufacturer, 
profits. Salary, fees, and profits are so many 
forms of wages for services rendered.” De 
Laveleye, Pol. Econ. 
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—Wage earner. One who earns his living by 
labor of a menial or mechanical kind or per- 
formed in a subordinate capacity, such as do- 
mestic servants, mechanics, farm hands; 
clerks, porters, and messengers. In the Unit- 
ed States bankruptcy act of 1898, an individ- 
ual who works for wages, salary, or hire, at 
a compensation not exceeding $1,500 per year. 
See In re Pilger (D. C.) 118 F. 206; In re 
Gurewitz, 121 F. 982, 58 C. ©. A. 320. 


WAGON. A common vehicle for the trans- 
portation of goods, wares, and merchandise 
of all descriptions. The term does not include 
a hackney-coach. Quigley v. Gorham, 5 Cal. 
418, 63 Am. Dee, 1389, 

A “wagon” has been defined as a vehicle 
moving on wheels and usually drawn by 
horses. The word wagon is a generic term 
and includes other species of vehicle by what- 
ever name they may be called. An automo- 
bile is a vehicle propelled by power generated 
within itself, used to convey passengers or 
materials, and in a general sense is a wagon. 
Strycker v. Richardson, 77 Pa. Super. Ct. 
252, 255, but see contra United States v. One 
Automobile (D. C.) 237 F. 891, 892; Whitney 
v. Welnitz, 153 Minn. 162, 190 N. W. 57, 28 
A. L. R. 68. 


WAGONAGE, Money paid for carriage in a 
wagon. 


WAIF. Waifs are goods found, but claimed 
by. nobody; that of which every one waives 
the claim. Also, goods stolen and waived, or 
thrown away by the thief in his flight, for 
fear of being apprehended. Wharton. 

Waifs are to be distinguished from bona 
fugitiva, which are the goods of the felon 
himself, which he abandons in his flight from 
justice. Brown. See People v. Kaatz, 3 
Parker, Cr. R. (N. Y.) 188; Hall v. Gilder- 
sleeve, 36 N. J. Law, 237. 


WAIN-BOTE. In feudal and old English law. 
Timber for wagons or carts. 


WAINABLE. In old records. That may be 
plowed or manured; tillable. Cowell; 
Blount. 

WAINAGE. In old English law. The team 


and instruments of husbandry belonging to 
a countryman, and especially to a villein who 
was required to perform agricultural serv- 
ices. 


WAINAGIUM. What is necessary to the 
farmer for the cultivation of his land. Bar- 
ring. Ob. St. 12; Magna Carta, c. 14. Instru- 
ments of husbandry. 1 Poll. & Maitl. 399. 


WAITING CLERKS. Officers whose duty it 
formerly was to wait in attendance upon 
the court of chancery. The office was abol- 
ished in 1842 by St. 5 & 6 Vict. c. 103. Mozley 
& Whitley. 


WAIVER 


WAIVE, v. To abandon or throw away; as 
when a thief, in his flight, throws aside the 
stolen goods, in order to facilitate his escape, 
he ig technically said to waive them. 

In modern law, to renounce, repudiate, or 
surrender a claim, a privilege, a right, or the 
opportunity to take advantage of some defect, 
irregularity, or wrong, * 

A person is said to waive a benefit when 
he renounces or disclaims it, and he is said 
to waive a tort or injury when he abandons 
the remedy which the law gives him for it. 
Sweet. 


WAIVE, n. A woman outlawed. The term is, 
as it were, the feminine of “outlaw,” the lat- 
ter being always applied to a man; “waive,” 
to a woman, Cowell, 


WAIVER. The intentional or voluntary re- 
linquishment of a known right, Lehigh Val. 
R. Co. v. Ins, Co., 172 F. 364, 97 C. C. A. 62; 
Bennecke v. Ins. Co., 105 U. 8. 359, 26 L. Ed. 
990; Lincoln Furniture Co. v. Bornstein, 135 
A. 83, 85, 100 N. J. Eq. 78; Lukens Iron & 
Steel Co. v. Hartmann-Greiling Co., 169 Wis. 
850, 172 N. W. 894, 896; Howe Scale Co. of 
Illinois v, Geller, Ward & Hasner Hardware 
Co. (Mo. App.) 285 S. W. 141, 143; Anti v. 
Boston Elevated Ry. Co., 247 Mass. 1, 141 N. 
E. 598, 599; or such conduct as warrants 
an inference of the relinquishment of such 
right, Rand v. Morse (C. C. A.) 289 F. 339, 
344; Dexter Yarn Co. v. American Fabrics 
Co., 102 Conn. 529, 129 A. 527, 537; Gibbs v. 
Bergh, 51 S. D. 432, 214 N. W. 838, 841; or is 
inconsistent with claiming it, Marfield v. 
Cincinnati, D. & T. Traction Co., 111 Ohio 
St. 189, 144 N. E. 689, 691, 40 A. L, R. 357. 

The renunciation, repudiation, abandon- 
ment, or surrender of some claim, right, priv- 
ilege, or of the opportunity to take advantage 
of some defect, irregularity, or wrong. See 
Christenson v. Carleton, 69 Vt. 91, 37 A. 226; 
Shaw v. Spencer, 100 Mass. 395, 97 Am. Dec. 
107, 1 Am. Rep. 115; Star Brewery Co. v. 
Primas, 163 Ill. 652, 45 N. E. 145; Reid v. 
Ficld, 88 Va. 26, 1 S. E. 395; Caulfield v. 
Finnegan, 114 Ala. 39, 21 So. 484; Lyman v. 
Littleton, 50 N. H. 54; Smiley v. Barker, 88 
F. 684, 28 ©. C. A. 9; Boos v. Ewing, 17 Ohio, 
523, 49 Am. Dec. 478. 


A “waiver” is a voluntary relinquishment of a 
known right, while “‘estoppel’’ is based on some 
misleading conduct or language of one person which, 
being relied on, operates to the prejudice of anoth- 
er, and is applicd to the wrangdoer by the court 
in denial of some right which otherwise might ex- 
ist. In insurance cases the terms are used inter- 
changeably, and it is sometimes expressed as ‘‘waiv- 
er by estoppel.” Dabrooge ¥. Rochester-German Ins. 
Co. of Rochester, N. Y., 143 N. W. 608, 611, 177 Mich. 
442, 48 L. R. A. (N. 5) 906; Crawford v. Winter- 
bottom, 88 N. J. Law, 588, 96 A. 497, 498. See, also, 
Sovereign Camp, Wocdmen of the World, v. New- 
som, 142 Ark, 132, 219 S. W. 759, 767, 14 A. L. R. 903. 


Implied Waiver 


A waiver is implied where one party has 
pursued such a course of conduct with refer- 


WAIVER 


ence to the other party as to evidence an in- 
tention to waive his rights or the advantage 
to which he may be entitled, or where the 
conduct pursued is inconsistent with any oth- 
er honest intention than an intention of such 
waiver, provided that the other party con- 
cerned has been induced by such conduct to 
act upon the belief that there has been a 
waiver, and has incurred trouble or expense 
thereby. Astritch v. German-American Ins. 
Co., 181 F. 20, 65 C. ©. A. 251; Roumage v. 
Insurance Oo., 13 N. J. Law, 124. 


Waiver of Exemption 

A clause inserted in a note, bond, lease, 
etc., expressly waiving the benefit of. the laws 
` exempting limited amounts of personal prop- 
erty from levy and sale on judicial process, so 
far as concerns the enforcement of the par- 
ticular debt or obligation. See Mitchell v. 
Coates, 47 Pa. 203; Wyman v. Gay, 90 Me. 
86, 87 A. 325, 60 Am. St. Rep. 238: Howard 
B. & L. Ass'n v. Philadelphia & R. R. Co. 
102 Pa. 223. 


. Waiver of Protest 


An agreement py the indorser of a note or 
bill to be bound in his character of indorser 
without the formality of a protest in case of 
non-payment, or, in the case of paper which 
cannot or is not required to be protested, dis- 
pensing with the necessity of a demand and 
notice. See First Nat, Bank v. Falkenhan, 

' 94 Cal. 141, 29 P. 866; Coddington v. Davis, 
1N. Y. 190. ` 
Waiver of Tort 


The election, by an injured party, for pur- 
poses of redress, to treat the facts as estab- 
lishing an implied contract, which he may 
enforce, instead of an injury by fraud or 
wrong, for the committing of which he may 
demand damages, compensatory or exem- 
plary. Harway v. Mayor, etc., of City of New 
York, 1 Hun (N. Y.) 630. 


WAKEMAN. The chief magistrate of Ripon, 
in Yorkshire. 


WAKENING, In Scotch law. The revival 
of an action. A process by which an action 
that has lain over and not been insisted in 
for a year and a day, and thus technically 
said to have “fallen asleep,” is wakened, or 
put in motion again. 1 Forb. Inst. pt. 4, p. 
170; Ersk, Prin. 4, 1, 33. 


WALAPAUZ. In old Lombardic law. The 
disguising the head or face, with the intent 
of committing a theft. 


WAŁENSIS. In old English law. A Welsh- 
man, 


WALESCHERY. The being a Welshman. 
Spelman, 


WALISCUS. In Saxon law. A servant, or 
any ministerial officer. Cowell 
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WALKERS. Foresters who have the care of 
a certain space of ground assigned to them. 
Cowell. 


WALL. An erection of stone, brick, or other 
material, raised to some height, and intended 
for purposes of security or inclosure. In law, 
this term occurs in such compounds as “an- 
cient wall,” “party-wall,” “division-wall,” ete. 


Common Wall 
A party wall; one which has been built at 


_ the common expense of the two owners whose 


properties are contiguous, or a wall built by 
one party in which the other has acquired a 
common right. Campbell v. Mesier, 4 Johns. 
Ch. (N. Y.) 342, 8 Am. Dec, 570. 


WALLIA. In old English law. A wall; a 
sea-wall; a mound, bank, or wall erected in 
marshy districts as a protection against the 
sea. Spelman. 


WAMPUM. Beads made of shells, used as 
money by the North American Indians, and 
which continued current in New York as late 
as 1693. 


WAND OF PEACE. In Scotch law. A wand 
or staff carried by the messenger of a court, 
and which, when deforced, (that is, hindered 
from executing process,) he breaks, as a sym- 
bol of the deforcement, and protest for reme- 
dy of law. 2 Forb. Inst. 207. 


, 


WANDER. To ramble here and there with- 
out any certain course. Guidoni v. Wheeler 
(C. 0. A.) 230 F. 98, 96; Ex parte Karnstrom, 
297 Mo. 384, 249 S. W. 595, 596. 


WANLASS. An ancient customary tenure of 
lands; #4. e., to drive deer to a stand that the 
lord may have a shot. Blount, Ten. 140. 


WANT OF REPAIR. As to highways, a “de- 
fect” or “want of repair” ig anything in the 
state or condition of the highway which ren- 
ders it unsafe or inconvenient for ordinary 
travel. Gregoire v. City of Lowell, 253 Mass. 
119, 148 N. E. 376. 


WANTAGE. In marine insurance. Ullage; 
deficiency in the contents of a cask or ves- 
sel caused by leaking. Cory v. Boylston Fire 
& Marine Ius. Co., 107 Mass. 140, 9 Am. Rep. 
14. 


WANTON. Characterized by reckless disre- 
gard of rights or safety of others. Cover v. 
Hershey Transit Co., 290 Pa. 551, 139 A. 266, 
268; Strough v. Central R. Co. of New Jersey 
(O. ©. A.) 209 F. 28, 26; Bernier v. Illinois 
Cent. R. Co., 296 Ill. 464, 129 N. E. 747, 749. 


WANTON NEGLIGENCE. The negligent act 
of one who, without having the intent to in- 
jure, is conscious from his knowledge of the 
existing circumstances and conditions that 
his conduct will naturally and probably re- 
sult in injury. United Transp. Oo, v. Hass, 
155 N. Y. S. 110, 117, 91 Mise. 311. ae 
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WANTON AND. FURIOUS DRIVING. An 
` offence against public health, which under 
the stat. 24 & 25 Vict. c. 100, s. 56, is punish- 
able ag a misdemeanor by fine or imprison- 
ment. In this country the offence is usually 
provided for by staté, county, or municipal 
legislation. . 


WANTONNESS. A reckless or intentional 
disregard of the property, rights, or safety of 
others, implying, actively, a willingness to 
injure and disregard of the consequences to 
others, and, passively, more than mere negli- 
gence, that is, a conscious aud intentional dis- 
regard of duty. See Brasington v. South 
Bound R. Co.. 62 S. O. 325, 40 S. E. 665, 89 
Am. St. Rep. 905; Louisville & N. R. Co. v. 
Webb, 97 Ala. 308, 12 So. 874; Branch v. 
State, 41 Tex. 625; Harward v. Davenport, 
105 Iowa, 592, 75 N. W. 487; Trauerman vy. 
Lippincott, 39 Mo. App. 488; Everett v. Rich- 
mond & D. R. Co.,.121 N. O. 519, 27 8. EB. 991; 
Birmingham Ry. & El. Co. v. Pinckard, 124 
Ala. 372, 26 So. 880; Fabac v. St. Louis & S. 
F. Ry. Co., 119 Kan. 58, 237 P. 1019, 1021; 
Higbee Co. v. Jackson, 101 Ohio St. 75, 128 N. 
E. 61, 64, 14 A. L. R. 181; Walldren Express 
& Van Co. v. Krug, 291 Ill. 472, 126 N. E. 97, 
98. 

Reckless sport; willfully unrestrained ae- 
tion, running immoderately into excess. 
Cobb v. Bennett, 75 Pa. 330, 15 Am. Rep. 752. 

A licentious act by one man towards the 
person of another, without regard to his 
rights. See State v. Brigman, 94 N. C.. 888. 


WAPENTAKE. In English law. A local di- 
vision of the country; the name is in use 
north of the Trent to denote a hundred. 
The derivation of the name is said to be 
from “weapon” and “take,” and indicates 
that the division was originally ‘of a mili- 
tary character. Cowell; Brown. 
Also a hundred court. 


WAR. An armed contest between nations. 
Grotius, de Jur. Bell. 1. 1, cè. 1. The state 
of nations among whom there is an interrup- 
tion of all pacific relations, and a general 
contention by force, authorized by the sov- 
ereign. 1 Kent. *61. See, also, Commercial 
Cable Co. v. Burleson (D. C.) 255 F. 99, 105; 
Vanderbilt v. Travelers’ Ins. Co., 184 N. Y. 
S. 54, 55, 112 Misc. 248. : 

Every connection by force between two 
nations, in external matters, under the au- 
thority of their respective goveruments, is a 
public war. If war is declared in form, it is 
ealled “solemn,” and is of the perfect kind; 
because the whole nation is at war with an- 
other whole nation. When the hostilities are 
limited as respects places, persons, and things, 
the war is properly termed “imperfect war.” 
Bas v. Tingy, 4 Dall. 37, 40,1 L. Ed. 731. 


Articles of War 
See Article. 


WARD 


Civil War 


An internecine war. A war carried on be- 
tween opposing masses of citizens of the same 
country or nation. Before the declaration of 
independence, the war between Great Britain 
and the United Colonies was a civil war; but 
instantly on that event the war changed its 


‘nature, and became a public war between in- 


dependent states. Hubbard v. Wxp. Co., 10 R. 
I. 244; Brown v. Hiatt, 4 Fed. Cas. 387; Prize 
Cases, 2 Black, 667, 17 L. Ed. 459;: Central 
R. & B. Co. v. Ward, 37 Ga. 515. 


Laws of War 
See Law. 
Mixed War 


A mixed war is one which ig made on one 
side by public authority, and on the other 
by mere private persons. People v. McLeod, 
1 Hill (N. Y.) 377, 415, 37 Am. Dec. 328. i 


Private War 


One between private persons, lawfully èx- 
erted by way of defense, but otherwise’ un- 
known in civil society. People.v. McLeod, 25 
Wend. (N. Y.) 576, 37 Am. Dec. 328. 


Public War 


Every contention by force, between two na- 
tions, in external matters, under the author- 
ity of their respective governments, Prizé 
Cases, 2 Black. 666, 17 L. Ed. 459; People-y. 
McLeod, 25 Wend. (N. Y.) 483; 37 Am. Dec. 
328. 

Solemn War 


A war made in form by public’ declaration; 
a war solemnly declared by one state against 
another. 
War-Office 
In England. A department of state from 
which the sovereign issues orders to his fore? 
es. Wharton. - 


WARABI. Dried wild ferns: from Japan, 
used as a vegetable in a manner similar to 
spinach. Nippon Co. v. U. S., 12 Ct. Cust. 
App. 548, 549. 


WARD. Guarding; 
ward of a castle; 
ward.” 

A division in the city of London committed 
to the special ward (guardianship) of an alder; 
man. 

A territorial division is adopted in “most 
American cities by which the municipality 
is separated into a number of precincts or 
districts called “wards” for purposes of po- 
lice, sanitary regulations; prevention of fires, 
elections, ete. . 

A corridor, room, or other division of a pris- 
on, hospital, or asylum. 

A person, especially an infant, placed by 
authority of law under the care of a guard- 
ian. 


care; charge; ‘as, the 
so in the phrase “watch and 


In General ‘ 


—Ward-corn. In old English law. The duty 
of keeping watch and word, with a horn to 


WARD 


blow upon any occasion of surprise. 1 Mon. 
Ang. 976. 
—Ward-fegh. Sax. Im old records. Ward- 


fee; the value of a ward, or the money paid 
to the lord for his redemption from wardship. 
Blount. 


—Ward-holding. In old Scotch law. Tenure 
by military service; the proper feudal tenure 
of Scotland. Abolished by St. 20 Geo. II. c. 
50. Ersk. Prin. 2, 4, 1. 


—Ward in chancery. An infant who is under 
the superintendence of the chancellor. 


—Ward-mote. In English law. A court kept 
in every ward in London, commonly called 
the “ward-mote court,” or “inquest.” Cowell. 


—Ward-penny. In old English law. Money 
paid to the sheriff or castellains, for the duty 
of watching and warding a castle. Spelman. 


—Ward-staff. In old records. 
or watchman’s staff. Cowell. 


—Ward-wit. In old English law. Immunity 
or exemption from the duty or service of 
ward, or from contributing to such service. 
Spelman. Exemption from amercement for 
not finding a man to dd ward. Fleta, lib. 1, 
c. 47, § 16. 


A constable’s 


—Wardage. Money paid and contributed to 
watch and ward. Domesday. 


—Wards of admiralty. Seamen are sometimes 
thus designated, because, in view of their gen- 
eral improvidence and rashness, the admir- 
alty courts are accustomed to scrutinize with 
great care their bargains and engagements, 
when brought before them, with a view to 
protecting them against imposition and over- 
reaching. 


—Wardship. In military tenures, the right of 
the lord to have custody, as guardian, of the 
body and lands of the infant heir, without any 
account of profits, until he was twenty-one or 
she sixteen. In socage the guardian was ac- 
countable for profits; and he was not the 
lord, but the nearest relative to whom the 
inheritance could not descend, and the ward- 
ship ceased at fourteen. In copyholds, the 
lord was the guardian, but was perhaps ac- 
countable for profits. Stim. Gloss. See 2 Bl. 
Comm. 67. 


—Wardship in chivalry. An incident to the 
tenure of knight-service. 


—Wardship in copyholds. The lord is guardi- 
an of his infant tenant by special custom. 


WARDA. L. Lat. 
in old English law 


Ward; guard; protection; keeping; cus- 
tody. Spelman. . 


- Award; an infant under wardship.. Id. 
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In Old Scotch Law 
An award; the judgment of a court. 
WARDEN. A guardian; a keeper. This is 


the name given to various officers. 


WARDEN OF THE CINQUE PORTS. In 
English law. The title of the governor or 
presiding officer of the. Cinque Ports, (q. v.) 


WARDS AND LIVERIES. In English law. 
The title of a court of record, established in 
the reign of Henry VIII. See Court of Wards 
and Liveries, 


WARECTARE. L. Lat. In old English law. 
To fallow ground; or plow up land (designed 
for wheat) in the spring, in order to let it lie 
fallow for the better improvement. Fleta. 
lib. 2, c. 33; Cowell. 


WAREHOUSE. A place adapted to the re- 
ception and storage of goods and merchan- 
dise. State v. Huffman, 136 Mo. 58, 37 S. W. 
797; Owen v. Boyle, 22 Me. 47; State v. 
Wilson, 47 N. H. 101; Allen v. State, 10 Ohio 
St. 287; New England Equitable Ins, Co. v. 
Mecchanics’-American Nat. Bank of St. Louis 
(Tex. Civ. App.) 213 S. W. 685, 688; Carter 
v. Bauman (C. C. A.) 19 F.(2d) 855, 856. 


WAREHOUSE BOOK. A book used by mer- 
chants to contain an account of the quantities 
of goods received, shipped, and remaining in 
stock. 


WAREHOUSE RECEIPT. A receipt given 
by a warehouseman for goods received by him 
on storage in his warehouse. Merchants’ 
Warehouse Co. v. McClain (C. C.) 112 F. 789: 
Collins v. Ralli, 20 Hun (N. X.) 255; Hale v. 
Milwaukee Dock Co., 29 Wis. 485, 9 Am. Rep. 
603; Miller v. Browarsky, 180 Pa. 372, 18 
A. 648; Vannett v. Reflly-Herz Automobile 
Co., 42 N. D. 607, 173 N. W. 466, 467. 


WAREHOUSE SYSTEM. A system of public 
stores or warehouses, established or author- 
ized by law, called “bonded warehouses,” in 
which an importer may deposit goods import- 
ed, in the custody of the revenue officers, pay- 
ing storage, but not being required to pay the 
customs duties until the goods are finally re- 
moved for consumption in the home market, 
and with the privilege of withdrawing the 
goods from store for the purpose of re-ex- 
portation without paying any duties. 


WAREHOUSEMAN. The owner of a ware- 
house. A person or corporation lawfully en- 
gaged in storing goods of others for hire. The 
business is publie or private as it may be con- 
ducted for storage of goods of general public 
or for those of certain persons. Tobacco 
Growers’ Co-op. Ass’n y. Danville Warehouse 
Co., 144 Va. 456, 132 S. E. 482, 486; State, to 
Use of Hubbard & Moffitt Commission Co. v. 
Cochrane, 264 Mo. 581, 175 S. W. 599, 600. 


WARNING, under the old practice of the 
English court of probate, was a notice given 
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by a registrar of the principal registry to a 
person who had entered a caveat, warning 
him, within six days after service, to enter 
an appearance to the caveat in the principal 
registry, and to set forth his interest, conclud- 
ing with a notice that in default of his doing 
so the court would proceed to do all such 
acts, matters, and things as should be neces- 
sary. By the rules under the judicature acts, 
a writ of summons has been substituted for a 
warning. Swect. 


WARNISTURA, In old 
ture; furniture; provision. 


WARNOTH. In old English law. An ancient 
custom, whereby, if any tenant holding of 
the Castle of Dover failed in paying his rent 
at the day, he should forfeit double, and, for 
the second failure, treble, ete. Cowell. 


records. Garni- 


Cowell. 


WARP. A rope attached to some fixed point, 
used for moving a ship. Pub. St. Mass. 1882, 
p. 1297. 


WARRANDICE. In Scotch law. Warranty; 
a clause in a charter or deed by which the 
grantor obliges himself that the right con- 
veyed Shall be effectual to the receiver. Esk. 
Prin. 2, 3, 11. A clause whereby the grantor 
of a charter obliges himself to warrant or 
make good the thing granted to the receiver. 
1 Forb. Inst. pt. 2, p. 113. 


Absolute Warrandice 


A warranting or assuring of property 
against all mankind. It is, in effect, a cove- 
nant of title. . 

Real Warrandice 


An infeoffment of one tenement given in 
security of another. 


Simple Warrandice 


An obligation to warrant or secure from all 
subsequent or future deeds of the grantor. A 
simple warranty against the grantor’s own 
acts. Whishaw. 


WARRANT, v. 
In Conveyancing 


To assure the title to property sold, by an 
express covenant to that effect in the deed of 
conveyance. To stipulate by an express cove- 
nant that the title of a grantee shail be good, 
and his possession undisturbed. 


In Contracts | 


To engage or promise that a certain fact or 
state of facts, in relation to the subject-mat- 
ter, is, or shall be, as it is represented to be. 


WARRANT, n. !. A writ or precept from a 
competent authority in. pursuance of law, di- 
recting the doing of an act, and addressed 
to an officer or person competent to do the 
act, and affording him protection from dam- 
age, if he does it. People v. Wood, 71 N. Y. 
376. 


WARRANT 


2. Particularly, a writ or precept issued by 
a magistrate, justice, or other competent au- 
thority, addressed to a sheriff, constable, or 
other officer, requiring him to arrest the body 
of a person therein named, and bring him 
before the magistrate or court, to answer, or 
to be examined, touching some offense which 
he is charged with having committed. See, 
also, Bench-Warrant; Search-Warrant. 

3. An order by which the drawer authorizes 
one person to pay a particular sum of money, 
Shawnee County v. Carter, 2 Kan. 130. 

4, An authority issued to a collector of tax- 
es, empowering him to collect the taxes ex- 
tended on the assessment roll, and to make 
distress and sale of goods or land in default 
of payment. 

5. An order issued by the proper author- 
ities of a municipal corporation, authorizing 
the payee or holder to receive a certain sum 
out of the municipal treasury. Town of Bith- 
lo y. Bank of Commerce, 92 Fla. 975, 110 So. 
837, 888; State v. State Board of Examiners, 
74 Mont. 1, 238 P. 316, 320. 

6. In England, a dividend warrant or cou- 
pon, See Coupons. 


In General 


-Bench warrant. See Bench. 


—Death warrant. A warrant issued general- 
ly by the chief executive authority of a state, 
directed to the sheriff or other proper local 
officer or the warden of a jail, commanding 
him at a certain time to proceed to carry in- 
to execution a sentence of death imposed by 
the court upon a convicted criminal. 

—Distress warrant. See Distress. 


—Dividend warrant. 
See Coupons. 


In England, a coupon. 


—General warrant. A process which formerly 
issued from the state secretary’s office in 
England to take up (without naming any 
persons) the author, printer, and publisher 
of such obscene and seditious libels as were 
specified in it. It was declared illegal and 
void for uncertainty by a vote of the house 
of commons on the 22d April, 1766. Wharton. 


—Land warrant. A warrant issued at the lo- 
cal land offices of the United States to pur- 
chasers of public lands, on the surrender of 
which at the general land office at Washing- 
tou, they receive a conveyance from the gen- . 
eral government. 


-Landlord’s warrant. See Landlord, 


—Search warrant. See that title. 


—Warrant creditor. See Creditor. 


—Warrant in bankruptcy. A warrant issued, 
upon an adjudication in bankruptcy, direct- 
ing the marshal to take possession of the 
bankrupt’s’ property, notify creditors, etc. 


WARRANT 


—Warrant of arrest. Sce Arrest. 


—Warrant of attorney. In practice. An in- 
strument in writing, addressed to one or more 
attorneys therein named, authorizing them, 
generally, to appear in any court, or in some 
specified court, on behalf of the person giving 
it, and to confess judgment in favor of some 
particular person therein named, in an action 
of debt. It usually contains a stipulation 
not to bring any writ of error,.or file a bill in 
equity, so as to delay him. 2 Burrill, Pr. 
239; Treat v. Tolman, 118 F. 892, 51 C. ©. A. 
522, 


—Warrant of commitment. A warrant of com- 
mitment is a written authority committing 
a person to custody. 


—Warrant officers.’ In the United States navy, 
these are a class of inferior officers who hold 
their rank by virtue of a written warrant in- 
stead of a commission, including boatswains, 
gunners, carpenters, etc, 


--Warrant to sue and defend. In old practice. 
A special warrant from the crown, authoriz- 
ing a party to appoint an attorney to sue or 
defend for him. 3. Bl. Comm. 25. A special 
authority given by a party to his attorney, to 
commence a suit, or to appear and defend a 
suit, in his behalf. These warrants are now 
disused, though formal entries of them upon 
the record were long. retained in practice. 
1 Burrill, Pr. 39. 


WARRANTEE. A person to whom a warran- 
ty is made. 


WARRANTIA CHARTÆ. In old practice. 
Warranty of charter. A writ which lay for 
one who, being enfeoffed of lands or tene- 
ments, with a clause of warranty, was after- 
wards impleaded in an assize or other action 
in which he could not vouch to warranty. In 
such case, it might be brought against the 
warrantor, to compel him to assist the tenant 
with a good plea or defense, or else to render 
damages and the value of the land, if recov- 
‘ered: against’ the tenant, Cowell; 3 BL 
Comm. 300. 


WARRANTIA CUSTODIÆ. An old English 
writ, which lay for him'who was challenged 
to be a-ward to another, in respect to land 
said to be holden by Enight-service; which 
land, when it was bought by the ancestors 
of the ward, was warranted free from such 

` thraldom. The writ lay against the warran- 
tor and his heirs. Cowell. 


WARRANTIA DIEI. A writ which lay fora 
man who, having bad a day assigned him per- 
sonally to appear in court in any action in 
which he was sued, was in the mean time, by 
commandment, employed in the king’s service, 
so that he.could not come at the day assigned. 
It was directed. to the justices that they might 
‘not record him in default for that day. 
Cowell, i 
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WARRANTIZARE. In old conveyancing. To 
warrant; to bind one’s self, by covenant in 
a deed of conveyance, to defend the grantee in 
his title and possession. 


Warrantizare est defendere et acquietare ten- 
entem, qui warrantum vocavit, in seisina sua; 
et tenens de re warranti excambium habebit ad 
valentiam. Co. Litt. 365. To warrant is to de- 
fend and insure in peace the tenant, who calls 
for warranty, in his seisin; and the tenant 
in warranty will have an exchange in pro- 
portion to its value. 


WARRANTOR. One who makes a warranty. 
Shep. Touch. 181. 


Warrantor potest excipere quod querens non 
tenet terram de qua petit warrantiam, et quod 
donum fuit insufficiens. Hob, 21. A warran- 
tor may object that the complainant does not 
hold the land of which he secks the warranty, 
and that the gift was insufficient. 


WARRANTY. 
In Real Preperty Law 7 
A real eovenant by the grantor of lands, 
for himself and his heirs, to warrant and de- 
fend the title and possession of the estate 
granted, to the grantee and his heirs, where- 
by, either upon voucher, or judgment in the 
writ of warrantia charte, and the eviction of 
the grantee by paramount title, the grantor 
was bound to recompense him with other 
lands of equal value. Co. Litt. 365a. See 
“Covenant.” 


In Sales of Personal Property 


A statement or representation made by the 
seller of goods, contemporaneously with and 
as a part of the contract of sale, though col- 
lateral to the express object of it, having ref- 
erence to the character, quality, or title of 
the goads, by which he promises or undertakes 
that certain facts are or shall be as he then 
represents them. Hausken v. Hodson-Fee- 
naughty Co., 109 Wash. 606, 187 P. 319, 321; 
Martin v. American Magnestone Corporation 
(Mo. App.) 247 S. W. 465, 466. 

A statement of fact respecting the quality 
or character of goods sold, made by the seller 
to induce the sale, and relied on by the buyer. 
Hercules Powder Co. v. Rich (C. ©. A.) 8 
F.(2d) 12,14; American Fruit Product Co. v. 
Davenport Vinegar & Pickling Works, 172 
Iowa, 683, 154 N. W. 1031, 1034; Van Horn v. 
Stautz, 297 Ill. 530, 131 N. E. 153, 154. 


` In Contracts 


An undertaking or stipulation, in writ- 
ing, or verbally, that a certain fact in re- 
lation to the subject of a contract is or shall 
be as it is stated or promised to be. An ex- 
press ‘or implied statement of something 
which a party undertakes shall be a part of 
a contract, and, though part of the contract, 
collateral to the express object of it. United 
Iron Works Co. v. Henryetta Coal & Mining 
Co., 62 Ok1. $9, 162 P. 209, 210; Hurley-Mason 
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Co. v. Stebbins, Walker & Spinning, 79 Wash. 
366, 140 P. 381, 384, L. R. A. 1915B, 1131, 
Ann. Cas. 1916A, 948. E 


A warranty. differs from a representation in that a 
warranty must always be given contemporaneously 
with, and as part of, the contract; whereas a rep- 
resentation precedes and induces to the contract. 
And, while that is their difference in nature, their 
difference in consequence or effect is this: that, 
upon breach of warranty, (or false. warranty,)} the 
contract remains binding, and damages only are 
recoverable for the breach: whereas, upon a false 
representation, the defrauded party may elect to 
avoid the contract, and recover the entire price 
paid. Brown. And see Griswold v. Morrison, 53 
Cal. App. 98, 200 P. 62, 65. 

The same transaction cannot be characterized as 
a warranty and a fraud at the same time. A war- 
ranty rests upon contract, while fraud, or fraudu- 
lent representations have no element of contract 
in them, but are essentially a tort. When judges or 
law-writers speak of a fraudulent warranty, the 
language is neither accurate nor perspicuous, If 
there is a breach of warranty, it cånnot be said that 
the warranty was fraudulent, with any more pro- 
priety than any other contract can be said to have 
been fraudulent, because there has been a breach of 
it. On the other hand, to speak of a false repre- 
sentation as a contract or warranty, or as tend- 
ing to prove a contract or warranty, is a perversion 
of language and of correct ideas. Rose v. Hurley, 
89 Ind, 81; Boysen y. Petersen, 203 Iowa, 1073, 211 
N. W. 894, 895. ` 


In Insurance 


In the law of insurance, “warranty” means 
any assertion or undertaking on the part of 
the assured, whether expressed in the con- 
tract or capable of being annexed to it, on 
the strict and literal truth or performance of 
which the liability of the underwriter is made 
to depend. Maude & P. Shipp. 377; Sweet. 

A “warranty” in a policy of insurance is an 
expressed stipulation that something then 
exists, or has happened, or been done, or shall 
happen or be done, and it must be literally 
and strictly complied with by assured wheth- 
er the truth of the fact or the happening of 
the event be or be not material to the risk 
or connected with the cause of loss. Brown v. 
Connecticut Fire Ins. Co. of Hartford, Conn., 
52 Okl. 392, 153 P. 173, 177; Walker v. 
Fireman’s Fund Ins. Co., 114 Or. 545, 234 
P. 542, 549. See also “Representation.” 


in General 


—Affirmative warranty. In the law of insur- 
ance, warranties may be either affirmative or 


promissory. Affirmative warranties may be 


either express or implied, but they usually 
consist of positive representations in the 
policy of the existence of some fact or state 
of things at the time, or previous to the time, 
of the making of the policy; they are, in 
general, conditions precedent, and if untrue, 
whether material to the risk or not, the pol- 
icy does not attach, as it is not the coutract of 
the insurer. Maupin y. Insurance Co., 53 W. 
Va. 557, 45 S. E. 1003; Hendricks v. Insur. 
ance Co., 8 Johns. (N. Y.) 1; Cowan v. Insur- 


ance Co:, 78.Cal. 181, 20 P..408; Orient Ens.. 
Co. v. Van Zandt-Bruce: Drug Co., 50: OK1. . 558,1 
151 P. 328, 324, - i 


—Cohateral warranty. Existed when the 
heir’s title was not derived from the warrant- 
ing ancestor, and yet it barred the heir from 
claiming the land by any collateral title, upom» 
the presumption that he might thereafter 
have assets by descent from or through the 
ancestor; and it imposed upon him the obli- 
gation of giving the warrantee other lands in 
case of eviction, provided he had assets. 2 
Bl. Com. 301. ; 


—Continuing warranty. One which applies to 
the whole period during which the contract is 
in force; e. g., an undertaking in a charter- 
party that a vessel shall continue to be of the 
same class that she was at the time the 
charter-party was made. 


—Covenant of warranty. See Covenant. 


—Express warranty. In contracts and sales; 
one created by the apt and explicit state- 
ments of the seller or person to be bound, 
See Borrekins vy. Bevan, 3 Rawle (Pa.) 36, 23 
Am. Dee. 85; White v. Stelloh, 74 Wis, 435, 
43 N. W. 99; Danforth v. Crookshanks, 68 
Mo. App. 316; Hausken v. Hodson-Feenaugh- 
ty Co., 109 Wash. 606, 187 P. 319, 321. In the 
law of insurance, an agreement expressed in a 
policy, whereby the assured stipulates that. 
certain facts relating to the risk are or shall 
be true, or certain acts relating to the same 
subject have been or shall be done. t Phil- 
Ins. (4th Ed.) p. 425; Petit v. German Ins. 
Co. (C. C.) 98 F. 802; Ætna Ins. Co. v. Grube, 
6 Minu. 82 (Gil. 32); Insurance Co. v. Morgan, 
90 Va. 290, 18 S, E. 191. 


—General warranty. The name of a covenant 
of warranty inserted in deeds, by which the 
grantor binds himself, his heirs, ete., to “war- 
rant and forever defend” to the grantee, his: 
heirs, etc., the title thereby conveyed, against: 
the lawful claims of all persons whatsoever. 
Where the warranty is only against the 
claims of persons claiming “by, through, ‘or 
under” the grantor or his heirs, it is called a 
“special warranty.” 


—Implied warranty. A warranty raised yi the 
law as an inference from the acts of the par- 
ties or. the circumstances of the transaction. 
Hausken v. Hodson-Feenaughty Co., 109 
Wash. 606, 187 P. 319, 321. Thus, if the sell- 
er of a chattel have possession of it and sell 
it as his own, and not as agent for another, 
and for a fair price, he is understood to war- 
rant the title. 2 Kent, Comm. 478. A war- 
ranty implied from the general tenor of an 
instrument, or from, particular words used in 
it, although no express warranty is .men- 
tioned. Thus, in every policy of insurance 
there is an implied warranty that the ship is 
seaworthy when the policy attaches. 3 Kent 
Comm. 287; 1 Phil. Ins. 308. 


WARRANTY 


—Lineal warranty. In old conveyancing, the 
kind of warranty which existed when the 
heir derived title to the land warranted either 
from or through the ancestor who made the 
warranty. 


—Personal warranty. One available in person- 
al actions, and arising from the obligation 


which one has contracted to pay the whole or - 


part of a debt due by another to a third per- 
son. Flanders v. Seelye, 105 U. S. 718, 26 
L. Ed. 1217. 


—Promissory warranty. In the law of insur- 
ance, a warranty which requires the perform- 
ance or omission of certain things or the ex- 
istence of certain facts after the beginning 
of the contract of insurance and during its 
continuance, and the breach of which will 
avoid the policy. See King v. Relief Ass'n, 
35 App. Div. 58, 54 N..Y. S. 1057; Maupin 
v. Insurance Co., 58 W. Va. 557, 45 S. E. 
1003; McKenzie y. Insurance Co., 112 Cal. 
548, 44 P. 922, 


—Special warranty. A clause of warranty in- 
serted in a deed of lands, by which the gran- 
tor covenants, for himself and his heirs, 
to “warrant and forever defend” the title to 
the same, to the grantee and his heirs, etc., 
against all persons claiming “by, through, or 
under” the grantor or his heirs. If the war- 
ranty is against the claims of all persons 
whatsoever, it is called a “general” warranty. 


—Wartranty deed. One which contains a cove- 
nant of warranty. 


—Warranty, voucher to. In old practice. The 
calling a warrantor into court by the party 
warranted, (when tenant in a real action 
brought for recovery of such lands,) to defend 
the suit for him. Co. Litt. 1016. 


WARREN. A term in English law for a 
place in which birds, fishes, or wild beasts 
are kept.. : 
~ A franchise or privilege, either by prescrip- 
tion or grant from the king, to keep beasts 
and fowls of warren, which are hares, con- 
eys, partridges, pheasants,. etc. 

Also any place to which such privilege ex- 
tends. Mozley & Whitley. 


Free. Warren 


. A franchise for the preserving and custody 
of beasts and fowls.of warren. 2 Bl. Comm. 
39, 417; Co. Litt. 233. This franchise gave 
the grantee sole right of killing, so far as his 
warren extended, on condition of excluding 
other persons. 2 Bl. Comm, 39. 


‘WARSCOT. In Saxon law. A customary or 
usual tribute or contribution towards armor, 
or the arming of the forces. 


WARTH: In old English law.. A customary 
payment, supposed tẹ be the same with ward- 
penny. Spelman; Blount. -- 
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WASH. A shallow part of a river or arm of 
the sea. 

The sandy, rocky, gravelly, boulder-be- 
strewn part of a river bottom deposited on 
level land near mouth of a canyon represent- 
ing rocks and gravel washed down by a moun- 
tain stream. Haack v. San Fernando Mission 
Land Co., 177 Cal. 140, 169 P. 1021, 1022. 

A fermented wort from which spirit is dis- 
tilled. Neal v. State, 154 Ark. 324, 242 S. W. 
578, 579; Pack v. State, 116 Or. 416, 241 P. 
390, 392. 


WASH BANK. A bank composed of such 
substance that it is liable to be washed away 
by the action of the water thereon, so as to 
become unsafe to travelers on highway. Kerr 
v. Bougher, 16 Ohio App. 434, 487. 


WASH SALE or WASHED SALE. In the 
language of the stock exchange, this term is 
applied to the operation of simultaneously 
buying and selling the same stock. In re Wet- 
tengel (C. C. A.) 238 F. 798, 799. 


WASHING-HORN. The sounding of a horn. 
for washing before dinner. The custom was 
formerly observed in the Temple. 


WASHINGTON, TREATY OF. A treaty 
signed on May 8, 1871, between Great Britain 
and the United States of America, with ref- 
erence to certain differences arising out of 
the war between the northern and southern 
states of the Union, the Canadian fisheries, 
and other matters. Wharton. 


WASTE. Spoil or destruction, done or per- 
mitted, to lands, houses, gardens, trees, or 
other corporeal hereditaments, by the tenant 
thereof, to the prejudice of the heir, or of 
him in reversion or remainder. 2 Bl. Comm. 
281. A destruction or material alteration or 
deterioration of the freehold, or of the im- 
provements forming a material part thereof, 
by any person rightfully in possession, but 
who has not the fee title or the full estate. 
Hayman v. Rownd, 82 Neh. 598, 118 N. W. 
328, 45 L. R. A. (N. 8.) 623. See Stephenson 
v. National Bank of Winter Haven, 92 Fla. 
347, 109 So. 424, 425; Keogh v. Peck, 316 I. 
318, 147 N. E. 266, 268, 38 A. L. R. 1151; 
Thomas v. Thomas, 166 N. C. 627, 82 S. E. 
1032, 1038, L. R. A 1915B, 219. 


Waste is a lasting damage to the reversion caused 
by the destruction, by the tenant for life or years, 
of such things on the land as are not ineluded in 
its temporary profits. Proffitt v. Henderson, 29 
“Mo. 325. 


In Old English Criminal Law 
A prerogative or liberty, on the part of the 
crown, of committing waste on the lands of 


felons, by pulling down their houses, extirpat- 
ing their gardens, plowing their meadows, 


and cutting down their woods. 4 BI. Comm. 
385. ' 

In. General 
~Commissive waste. Active. or positive 


waste; waste done by acts of spoliation or de- 
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struction, rather than by mere neglect; the 
same as voluntary waste. See infra. 


See Double. 


—Equitable waste. Injury to a reversion or 
remainder in real estate, which is not recog- 
nized by the courts of law as waste, but which 
equity will interpose to prevent or remedy. 
Gannon v. Peterson, 198 Ill. 372, 62 N. E. 210, 
55 L R. A. 701; Crowe v. Wilson, 65 Md. 
479, 5 A. 427, 57 Am. Rep, 343. Otherwise 
defined as an unconscientious abuse of the 
privilege of non-impeachability for waste at 
common law, whereby a tenant for life, with- 
out impeachment of waste, will be restrained 

‘from committing willful, destructive, mali- 
cious, or extravagant waste, such as pulling 
down houses, cutting timber of too young a 
growth, or trees planted for ornament, or for 
shelter of premises. Wharton. 


—Double waste. 


—Impeachment of waste. Liability for waste 
committed, or a demand or suit for compensa- 
tion for waste committed upon lands or tene- 
ments by a tenant thereof who has no right 
to commit waste. On the other hand, a ten- 
ure “without impeachment of waste” signi- 
fies that the tenant cannot be called to ac- 
count for waste committed. 


—Nul waste. “No waste.” The name of a 
plea in an action of waste, denying the com- 
mission of waste, and forming the general is- 
“ sue. 


—Permissive waste. That kind of waste 
which is a matter of omission only, as by suf- 
fering a house to fall for want of necessary 
reparations. 2 Bl. Comm. 281; Willey. v. 
Laraway, 64 Vt. 559, 25 A. 486; Beekman v. 
Van Dolsen, 63 Hun, 487, 18 N. Y. 8. 376; 
White v. Wagner, 4 Har. & J. (Md.) 391, 7 Am. 
Dee, 674. 


—Voluntary waste. Active or positive waste; 
waste done or committed, in contradistinction 
to that which results from mere negligence, 
which is called “permissive” waste. 2 Bouv. 
Inst. no. 2394. “Voluntary waste” is the will- 
ful destruction or carrying away of something 
‘attached to the frechold, and “permissive 
waste” is the failure to take reasonable care 
- of the premises, Fisher’s Ex’r v. Haney, 180 
Ky. 257, 202 8. W. 495, 496. Voluntary or 
commissive waste consists of injury to the 
demised premises or some part thereof, when 
occasioned by some deliberate or voluntary 
act, as, for inStance, the pulling down of a 
house or removal of fioors, windows, doors, 
furnaces, shelves, or other things affixed to 
and forming part of the freehold. Regan v. 
Luthy, 16 Daly, 413, 11 N. ¥. S. 709. Con- 
trasted with “permissive” waste. 


—Writ of waste. See that title. 


WASTE-BOOK. A book used by merchants, 
to receive rough entries or memoranda of all 
transactions in the order of their occurrence, 


WATER 


previous to their being posted in the journal. 
Otherwise called a “blotter.” 


WASTEL. A standard of quality of bread, 
made of the finest white flour. Cocket bread 
was slightly inferior in quality, The statute 
of 1266 mentions seven kinds of bread. See 
Assisa; Studer, Oak Book of Southhampton, 
Vol. II. 


WASTING PROPERTY. A mine or a pat- 
ent is considered a wasting property. See 41 
Ch. Div. 1. 


WASTING TRUST. A trust in which the 
trustee may apply a part.of the principal to 
make -gocd a deficiency of income. 


WASTORS. A kind of 
thieves. 


WATCH, v. To kecp guard; to stand as 
sentinel; to be on guard at. night, for the 
preservation of the peace and good order. 


WATCH, n. A body of constables on duty 
on any particular night. 

A division of a ship’s crew. At sea, the 
ship’s company is divided into two watches, 
larboard and starboard, with a mate to com- 
mand each. O'Hara v. Luckenbach §. S. 
Co., 269 U. 8. 364, 46 S. Ct. 157, 160, 70 L. 
Ed. 313. 


WATCH AND WARD. “Watch” denotes 
keeping guard during the night; “ward,” by 
day. ‘ 


WATCHMAN. An officer in many cities and 
tewns, whose duty it is to watch during the 
night and take care of the property of the in- 
habitants. Coerver v. Crescent Lead & Zinc 
Corporation, 315 Mo. 276, 286 S. W. 3, 10, 


WATER. As designating a commodity or a 
subject. of ownershp, this term has the same 
meaning in law as in common speech; but 
in another sense, and especially in the plural}, 
it may designate a body of water, such as a 
river, a lake, or an ocean, or an aggregate 
of such bodies of water, as in the phrases 
“foreign waters,” “waters of the United 
States,” and the like. 


Water is neither land nor tenement nor suscep- 
tible of absolute ownership.. It is a movable thing 
aud must of necessity continue common by the law 
of nature. It admits only of a transient usufructu- 
ary property, and if it escapes for a moment, thc 


In old. statutes. 


_Tight to it is gone forever, the qualified owner hav- 


ing no legal power'of reclamation. It is not ca- 
pable of being sued for by the name of “water,” nor 
by a calculation of its cubical or superficial meas- 
ure; but the suit must be brought for the land 
which lies at the bottom covered with water. As 
water is not land, neither is it a tenement, because 
it is not of a permanent nature, nor the subject of 
absolute property. It is not in any possible sense 
real estate, and hence is not embraced in a cove- 
nant of general warranty. Mitchell v. Warner, $ 
Conn, 518. i : 


` Coast Waters 
See Coast, ‘ 


WATER 


Developed Water 


Water which is brought to the surface and 
made available for use by the party claiming 


the water. Mountain Lake Mining Co. v. 
Midway Irr. Co., 47 Utah, 346, 149 P. 929, 
933. 


Foreign Waters 


Those belonging to another nation or coun- 
try or subject to another jurisdiction, as dis- 
‘tinguished from “domestic” waters, The 
Pilot, 50 Fed. 487, 1 0. C. A. 523. 


Inland Waters 
See Inland. 
Navigable Waters 


See Navigable. co 


Percolating Waters 


Those which pass through the ground be- 
neath the surface of the earth without any 
definite channel, and do not form a part of 
the body or flow, surface or subterranean, of 
any water-course. They may be either rain 
waters which are slowly infiltrating through 
the soil or waters seeping through the banks 
or the bed of a stream, and which have so far 
left the bed and the other waters as to have 
lost. their character as a part of the flow of 
that stream, Vineland Irr. Dist. v. Azusa Irr. 
Co., 126 Cal. 486, 58 Pac. 1057, 46 L. R. A. 
820; Los Angeles v. Pomeroy, 124 Cal. 597, 57 
Pac. 585; Herriman Irr. Co. v.-Keel, 25 Utah, 
96, 69 Pac, 719; Deadwood Cent. R. Co. v. 
Barker, 14 S. D. 558, 86 N. W. 619; Montecito 
Val. Water Co. v. Santa Barbara, 144 Cal. 
578, 77 Pac. 1113; Clinchfield Coal. Corpora- 
tion v. Compton, 148 Va. 437, 139 S. E. 308, 
311, 55 A. L. R. 1376; Flanigan v. State, 113 
` Misc. 91, 183 N. Y..S. 934, 985. 


Private Waters 


Non-navigable streams, or bodies of water 
not open to the resort and use of the general 
public, but entirely owned and controlled by 
one or more individuals. Piazzek v. Drainage 
Dist. No. 1 of Jefferson County, 119 Kan. 
119, 237 P. 1059, 1060. 


Publio Waters 


Such as are adapted for the purposes of 
tiavigation, or those to which the general pub- 
lic have a right of accéss, as distinguished 
frem artificial lakes, ponds, and other bodies 
of water privately owned, or similar natural 
bodies of water owned exclusively by one or 
more persons. See Lamprey v. Metcalf, 52 
Minn. 181, 53 N. W. 1139, 18 L. R. A: 670, 38 
Am. St. Rep. 541; Carter v. Thurston, 58 N. 
'H. 104, 42 Am Rep. 584; Cobb v. Davenport, 
32 N. J. Law, 368; West Point Water-Power 
Co. v. State, 49 Neb. 223, 68 N. W. 507; State 
v. Theriault, -70 Vt. 617, 41 Atl. 1030, 43 L. 
R. A. 290, 67 Am. St. Rep. 648. 


Subterranean Waters 


Waters which. lie wholly beneath the sur- 
face of the ground, and which either ooze and 


‘body of water. 
by, 175 Cal. .575,.166 P. 333, 335. 
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Seep through the subsurface strata without 
pursuing any defined course or channel, (per- 
eolating waters,) or flow in a permanent and 
regular but invisible course, or lie under the 
earth in a more or less immovable body, as a 
subterranean lake, 


Surface Waters 


As distinguished from the waters of a nat- 
ural stream, lake, or pond, surface waters 
are such ag diffuse themselves over the sur- 
face of the ground, following no defined 
course or channel, and not gathering into or 
forming any more definite body of water than 
@ mere bog or marsh. They generally orig- 
inate in rains and melting snows, but the 
flood waters of a river may also be consid- 
ered as surface waters if they become sep- 
arated from the main current, or leave it 
never to return, and spread out over lower 
ground. See Schaefer v. Marthaler, 34 Minn. 
487, 26 N. W. 726, 57 Am. Rep. 40; Crawford 
v. Rambo, 44 Ohio St. 279, 7 N. E. 429; New 
York, ete, R. Co. v. Hamlet Hay Co., 149 
Ind. 344, 47 N. E. 1060; Cairo, ete, R. Co. v. 
Brevoort (C. C.) 62 Fed. 129, 25 L. R. A. 527; 
Brandenburg v. Zeigler, 62 S. C. 18, 39 S. E. 
790, 55 L. R. A. 414, 89 Am, St. Rep. 887; 
Jones v. Hannovan, 55 Mo. 467; Tampa Wa- 
terworks Co. v. Cline, 37 Fla. 586, 20 South. 
780, 33 L. R. A. 376, 53 Am, St. Rep. 262; 
San Gabriel Valley Country Club v. Los An- 
geles County, 182 Cal. 392, 188 P. 554, 556, 9 
A. L. R. 1200; Thompson v. New Haven Wa- 
ter Co., 86 Conn. 597, 86 A. 585, 588, 45 L. R. 
A. (N. 8.) 457. 

Surplus Water 


Water running off from ground which has 
been irrigated; water not consumed by the 
process of irrigation; water which the land 
irrigated will not take up. Wedgworth v. 
Wedgworth, 20 Ariz. 518, 181 P. 952, 954. 


Tide Waters 
See Tide. 


Water-Bailiff 
The title of an officer, in port towns in Eng- 
land, appointed for the searching of ships. 
Also of an officer belonging to the city of 
London, who had the supervising and search 
of the fish brought thither. Cowell, 


Water-Bayley 


In American law. An officer mentioned in 
the colony laws of New Plymouth, (A. D. 
1671,) whose duty was to collect dues Tò the 
colony for fish taken in their waters. Prob- 
ably another form of water-bailiff. Burrell. 


Water Course 
See that title infra. a 


Water Front 


Land or land with buildings fronting on a 
City of Long Beach v, Lisen- 
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Water-Gage 


A sea-wall or bank to restrain the current 
and overflowing of the water; also an instru- 
ment to measure water. Cowell. 


Water-Gang 


A Saxon word for a trench or course to 
carry a stream of water, such as are common- 
ly made to drain water out of marshes. 
Cowell. 

Water-Gavel 


In old records. A gavel or rent paid for 
fishing in or other benefit received from some 
river or water. Cowell; Blount. 


Water-Logged 


A vessel is “water-logged" when she be- 
comes heavy and unmanageable on account 
of the leakage of water into the hold. Fire- 
man’s Fund Ins. Co. v. Globe Nay. Co. (C. C. 
A.) 286 F. 618, 625. 


" Water-Mark 
See that title infra. . 


Water-Measure 


In old statutes. A measure greater than 
Winchester measure by about three gallons 
in the bushel. Cowell, ` 


Water-Ordeal 


In Saxon and old English law. The ordeal 
or trial by water. The hot-water ordeal was 
performed by plunging the bare arm up to 
the elbow in boiling water, and escaping un- 
hurt thereby. 4 Bl Comm. 343. The cold- 
water ordeal was performed by casting the 
person suspected into a river or pond of cold 
water, when, if he floated therein, without 
any action of swimming it was deemed an 
evidence of his guilt; but, if he sunk, he was 
acquitted. Id. . 


Water-Packed 


A “water-packed” bale of cotton is one to 
the lint of which water is added in such a 
manner that the weight is increased, or in 
which water-damaged cotton is placed, or the 
sampling sides of which are packed with lint 
cotton not so wet or water-damaged. Wal- 
lace v. Crosthwait, 196 Ala. 356, 71 So. 666, 
667. 

Water Power 


The water power to which a riparian own- 
er is entitled consists of the fall in the stream, 
when in its natural state. as it passes through 
his land, or along the boundary of it; or, in 
other words, it consists of the difference of 
level between the surface where the stream 
first touches his land, and the surface where 
it leaves it. McCalmont v. Whitaker, 3 
Rawle (Pa.) 90, 23 Am. Dec: 102. 


Water Right 


A legal right, in the nature of a corporeal 
hereditament, to use the water of a natural 
stream or water furnished through a ditch 


WATER COURSE 
or canal, for general or specific purposes, such 
as irrigation, mining, power, or domestic use, 
either to its full capacity or to a measured 
extent or during a defined. portion of the 
time, See Hill v. Newman, 5 Cal. 445, 63 Am. 
Dec. 140; Cary v. Daniels, 8 Mete. (Mass.) 
480, 41 Am. Dee. 532; Canal Co. v. Hess, 6 
Colo. App. 497, 42 Pac. 50; Murphy v. Kerr 
(D. C.) 296 F. 586, 541. 


Water Right Claim 


A “water right claim,” as filed with the 
state engineer, is merely a declaration of in- 
tention to create a water right. Washington 
State Sugar Co. v. Goodrich, 27 Idaho, 26, 147 
P. 1073, 1076. 

Waterseape, 


An aqueduct or passage for water. 


Waters of the United States 


All waters within the United States which 
are navigable for the purposes of commerce, 
or whose navigation successfully aids com- 
merce, are included in this term. The Dan- 
iel Ball, 6 Fed. Cas. 1161. 


WATER COURSE. A natural stream of wa- 
ter fed from permanent or periodical natural 
sources and usually flowing in a particular 
direction in a defined channel, having a hed 
and banks or sides, and usually discharging 
itself into some other stream or body of wa- 
ter. Los Angeles v. Pomeroy, 124 Cal. 597, 57 
Pac, 587: Chamberlain v. Hemingway, 63 
Conn. 1, 27 Atl. 239, 38 Am. St. Rep. 330: 
Ribordy v. Murray, 177 Wl. 134, 52 N. E. 325: 
Rait v. Furrow, 74 Kan. 101, 85 Pac. 934, 6 
L. R. A. (N. S.) 157; Dickinson v. Worcester, 
7 Allen (Mass.) 19: Earl v. De Hart, 12 N. 
J. Eq. 284, 72 Am. Dec. 395; Barkley v. Wil- 
cox, &} N. Y. 140, 40 Am. Rep. 519; Simmons 
v. Winters, 21 Or. 35, 27 Pac. 7, 28 Am. St. 
Rep. 727: Grand Rapids & I. Ry. Co. v 
Round, 220 Mich. 475, 190 N. W. 248, 249; _ 
Falcon v. Boyer, 157 Iowa, 745, 142 N. W. 
427, 429; Walt v. Phillips, 166 Ark. 163, 266 
S. W. 71,73 


There must be a stream usually flowing in a par- 
ticular direction, though it need not flow continual- 
ly. It may sometimes be dry. It must flow in a 
definite channel, having a bed, sides, or banks, and 
usually discharge itself into some other stream or 
body of water. It must be something more than 
a mere surface drainage over the entire face of a 
tract of land, occasioned by unusual freshets or 
other extraordinary causes. It does not include the 
watcr flowing in the hollows or rayines in land, 
which is the mere surface water from rain or melt- 
ing snow, and is discharged through them from a 
higher to a lower level, but which at other times 
are destitute of water. Such hollows or ravines are 
not, in legal contemplation, water courses, Hoyt. 
v. Hudson, 27 Wis. 656, 9 Am. Rep. 473; Sanguinetti 
v. Pock, 136 Cal. 468, 69 P. 98, 89 Am. St. Rep. 169; 
Luther v. Winnisimmet Co., 9 Cush. (Mass.) 171; 
Pyle v. Richards, 17 Neb. 180, 22 N. W. 370. But if 
the topography of the surrounding country is such 
that water accumulates ‘in great quantities after 
heavy rains or at the season of melting snows, and 
descends periodically through a well-defined chan- 


WATER COURSE 


nel which the force of the water has made for it- 
self, and which is the accustomed channel through 
which it flows and has always flowed, such chan- 
nel is to be deemed a natural water course. Kelly 
v. Dunning, 39 N. J. Eq. 482; Earl v. De Hart, 12 N. 
J. Eq. 280, 72 Am. Dec, 395; Simmons v. Winters, 
21 Or, 35, 27 P. 7, 28 Am. St. Rep. 727; San Gabriel 
Valley Country Club v. Los Angeles County, 182 Cal. 
392, 188 P. 554, 556, 9 A. L. R. 1200; Tierney v. Yaki- 
ma County, 136 Wash. 481, 239 P. 248, 249. 


Natural Water Course 


A natural stream flowing in a defined bed 
or channel; one formed by the natural fiow 
of the water, as determined by the general 
superficies or conformation of the surround- 
ing country, as distinguished from an “artifi- 
cial” water course, formed by the work of 
man, such as a ditch or canal. See Barkley 
v. Wilcox, 86 N. Y. 140, 40 Am. Rep. 519; 
Hawley yv. Sheldon, 64 Vt. 491, 24 Atl. 717, 
33 Am. St. Rep. 941; Porter v. Armstrong, 
129 N. ©. 101, 39 S. E. 799; Gaskill v. Barnett, 
52 Ind. App. 654, 101 N. E. 40, 42; Williams 
v. Bass, 179 Wis. 364, 191 N. W. 499, 500. 


WATER-MARK. A mark indicating the 
higbest point to which water rises, or the 
lowest poiut to which it sinks. 


High-Water Mark 


This term is properly applicable to tidal 
waters, and designates the line on the shore 
reached by the water at the high or flood tide. 
With reference to the waters of artificial 
ponds or lakes, created by dams in unnav- 
igable streams, it denotes the highest point 
ou the shores to which the dams can raise 
the water in ordinary circumstances. How- 
ard v. Ingersoll, 138 How. 423, 14 L. Ed. 189; 
Storer v. Freeman, 6 Mass. 487, 4 Am. Dec. 
135; Mobile Transp. Co. v. Mobile, 128 Ala. 
335, 80 South. 645, 64 L. R. A. 333, 86 Am. St. 
Rep. 148; 
Me, 155, 33 Atl. 782; Brady v. Blackinton,,118 
Mass. 245; Cook v. McClure, 58 N. Y. 444, 17 
Am. Rep. 270. The high-water mark of a 
river, not subject to tide, is the line which 
the river impresses on the soil by covering it 
for sufficient periods to deprive it of vegeta- 
tion, and to destroy its value for agriculture. 
Raide v.. Dollar, 84 Idaho, 682, 203 P. 468, 
471; Diana Shooting Club v. Husting, 156 
Wis. 261, 145 N. W. 816, 820, Ann. Cas. 1915C, 
1148; Union Sand & Gravel Co. v. Northcott, 
102 W. Va. 519, 135 S. E. 589, 592; Tilden v. 
Smith, %4 Fla. 502, 118 So. 708, 712, 


Low-Water Mark 
That line on the shore of the sea which 


marks the edge of the waters at the lowest’ 


point of the ordinary ebb tide. See Stover. v. 
Jack, 60 Pa. 342, 100 Am. Dec. 566; Gerrish 


v.-Prop’rs of Union Wharf, 26 Me. 395, 46 Am. 
Dec. .568. The “low-water mark,” of a river: 
is the point:to which the water recedes at its- 
. lowest stage... Union Sand & Gravel Co. v. 
Northcott; 162 W. Va. 519, 135 5. E., 589, 593; 


Morrison v. First Nat. Bank, 88 
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Joyce-Watkins Co. v. Industrial Commission, 
825 Ill. 378, 156 N. E. 346, 348. 


WATERED STOCK. Stock which is issued 
by a corporation as fully paid-up stock, when 
in fact the whole amount of the par value 
thereof has not been paid in. Harn y. Smith, 
85 OL 137, 204 P. 642, 644; Bank of Com- 
merce y. Goolsby, 129 Ark. 416, 196 S. W. 863, 
807; Loud v. Solomon, 188 Mich. 7, 154 N. W. 
43, 15. 


WAVESON. In old records. Such goods as, 
after a wreck, swim or fioat on the waves. 
Jacob. ` 


WAX SCOT. A duty anciently paid twice a 
year towards the charge of wax candles in 
churches, Spelman. 


WAY. A passage, path, road, or street. In 
a technical sense, a right of passage over 
land. . 

A right of way is the privilege which an 
individual, or a particular description of per- 
sons, as the inhabitants of a village, or the 
owuers or occupiers of certain farms, have of 
going over anothber’s- ground. It is an in- 
corporeal hereditament of a real nature, en- 
tirely different from a public - highway. 
Cruise, Dig. tit. 24, § 1. 


The term “way” is derived from the Saxon, and 
means a right of use for passengers. It may be 
private or public. By the term “right of way” is 
generally meant a private way, which is an incor- 
poreal hereditament of that class of easements in 
which a particular person, or particular descrip- 
tion of persons, have an interest and a right, though 
another ‘person is tha owner of the fee of the land 
in which it is claimed. Wild v. Deig, 43 Ind. 455, 13 
Am. Rep. 399. 


“Ways are appendant or appurtenant” 
when they are incident to an estate, one ter- 
minus being on the land of the party claim- 
ing it; while “way in gross” must be a per- 
sonal right, not assignable nor inheritable. 
Safety Building & Loan Co. v. Lyles, 181-8. 
C. 540, 128 S. E. 724, 725. See “Easement.” 


Private Way 


A right which a person has of passing over 
the land of another. Jones y. Venable, 120 
Ga. 1, 47 8S. B. 549; Whiting v. Dudley, 19 
Wend. (N. Y.) 376; Kister v. Reeser, 98 Pa. 
1, 42 Am. Rep. 608; Kripp v. Curtis, 71 Cal. 
62, 11 P. 879. In ancther sense (chiefly in 
New England) a private way is one laid out 
by the local public authorities for the accom- 
modation of individuals and wholly or chiefiy 
at their expense, but not restricted to their ex- 
elusive use, being subject, like highways, to 
the. public easement of passage. See Metcalf 
v: Bingham, 3 N. H. 459; Clark v. Boston, C. 
& M. R. Co., 24 N. H..118; Denham v. Bristol 
County, 108 Mass. 202; Butchers’, ete., Ass’n 
v. Boston, 139 Mass: 290, 30: N. E. 94. 


(Right of Way - pe a 
See that title, op a 
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Way of Necessity 


A “way of necessity” exists where land 
granted is completely environed by land of 
the grantor, or partially by his land and the 
land of strangers. The law implies from 
these facts that a private right of way over 
the grantor’s land was granted to the grantee 
as appurtenant to the estate. Gwinn v. 
Gwinn, 77 W. Va. 281, 87 S. E. 371, 378; 
Violet v. Martin, 62 Mont. 335, 205 P. 221, 223. 
“Way of necessity” is also reserved to ven- 
dor, whose land is accessible only over ven- 
dee’s land. Alcorn v. Reading, 66 Utah, 509, 
243 P. 922, 925 and is synonymous with ease- 
ment by implication. Haas v. Brannon, 99 
Oxkl. 94, 225 P. 931, 935. See “Easement.” 


WAY-BILL. A writing in which is set down 
the names of passengers who are carried in a 
public conveyance, or the description of goods 
sent with a common carrier by land. Whar- 
ton. 


WAY-GOING CROP. A crop of grain sown 
by a tenant for a term certain, during his ten- 
ancy, but which will not ripen until after 
the expiration of his lease; to this, by cus- 
tom in some places, the tenant is entitled. 
Marple v. Brister, 63 Pa. Super. Ct. 470, 473. 


WAYLEAVE is a right of way over or 
through land for the carriage of minerals 
from a mine or quarry. It is an easement, 
being a species of the class called “rights of 
way,” and is generally created by express 
grant or reservation. Sweet. 


WAYNAGIUM. Implements of husbandry. 
1 Reeve, Eng. Law, c. 5, p. 268. 


WAYS AND MEANS. In a legislative body, 
the “committee on ways and means” is a com- 
mittee appointed to inquire into and con- 
sider the methods and sources for raising 
revenue, and to propose means for providing 
the funds needed by the government. 


WAYWARDENS. The English highway acts 
provide that in every parish forming part of 
a highway district there shall annually be 
elected one or more waywardens. The way- 
wardens so elected, and the justices for the 
county residing within the district, form the 
highway board for the district. Each way- 
warden also represents his parish in regard 
to the levying of the highway rates, and in 
questions arising concerning the liability of 
his parish to repairs, etc. Sweet. 


WEALD. Sax. A wood; the woody part of 
a country. 


WEALREAF. In old English law. The rob- 
bing of a dead man in his grave. 


WEALTH. All material objects, capable of 
satisfying human wants, desires, or tastes, 
having a value in exchange, and upon which 
human labor has been expended; i. e., which 
have, by such labor, been either reclaimed 


WEEK 


` from nature, extracted or gathered from the 


earth or sea, manufactured from raw mate- 
rials, improved, adopted, or cultivated. 

“The aggregate of all the things, whether 
material or immaterial, which contribute to 
comfort and enjoyment, which cannot be ob- 
tained without more or less labor, and which 
are objects of frequent barter and sale, is 
what we usually call ‘wealth.’” Bowen, Pol. 
Econ. See Branham v. State, 96 Ga. 307, 22 
S. E. 957. 


WEAPON. An instrument used in fighting; 
an instrument of offensive or defensive com- 
bat. People v. Simons, 124 Mise. 28, 207 N. 
Y. S. 56, 57. The term is chiefly used, in 
law, in the statutes prohibiting the carrying 
of “concealed” or “deadly” weapons. See 
those titles. And see also “Offensive.” 


WEAR, or WEIR. A great dam or fence 
made across a river, or against water, form- 
ed of stakes interlaced by twigs of osier, 
and accommodated for the taking of fish, or 
to convey a stream to a mill. Cowell; Ja- 
cob. 


WEAR AND TEAR. “Natural wear and 
tear’? means deterioration or depreciation in 
value by ordinary and reasonable use of the 
subject-matter. Green v. Kelly, 20 N. J. Law, 
548. 


WEARING APPAREL. As generally used in 
statutes, refers not merely to a person’s out- 
er clothing, but covers all articles usually 
worn, and includes underclothing; Arnold v. 
U. S., 147 U. S. 494, 13 8. Ct. 406, 37 L. Ed. 
253. It may include a gold watch; Stew- 
art v. McClung, 12 Or. 431, 8 P. 447, 53 Am. 
Rep. 374; but see Smith v. Rogers, 16 Ga. 
479; Gooch v. Gooch, 33 Me. 585; a pearl 
necklace; U. S. v. One Pearl Chain, 71 C. 
C. A. 500, 189 F. 513; but not a travelling 
trunk or a breastpin; Towns v. Pratt, 33 N. 
H. 845, 66 Am. Dec. 726; and under the rev- 
enue laws shoes are not included; Swayne v. 
Hager (C. C.) 37 F. 782. 


WEATHERING. “Weathering” of. natural 
gas to produce commercial gasoline is mere- 
ly separating off by evaporation 2 sufficient 
quantity of the highly volatile constituents to 
reduce the vapor tension of the remaining 
liquor mixture to the desired figure. Carbide 
& Carbon Chemicals Corporation v. Texas Co. 
(Ð. C.) 21 F.(2d) 199, 201. 


WED. Sax. A 
Cowell. A pledge. 


WEDBEDRIP. Sax. In old English law. 
A customary service which tenants paid to 
their lords, in cutting down their corn, or do- 
ing other harvest duties; as if a covenant to 
reap for the lord at the time of his bidding 
or commanding. Cowell. 


covenant or agreement. 
Jenks, Hist. E. L, 13. 


WEEK. A period of seven consecutive days 
of time; and, in some uses, the period be- 
ginning with Sunday and ending with Sat- 


WEEK-WORK 


urday. See Leach v. Burr, 188 U. S. 510, 23 
S. Ct. 398, 47 L. Ed. 567; Ronkendorff v. 
Taylor, 4 Pet. 361, 7 L. Ed. 882; Evans v. 
Job, 8 Nev. 324; Bird v. Burgsteiner, 100 
Ga, 486, 28 S. E. 219; Steinle v. Bell, 12 Abb. 
Prac. N. S. (N. Y.) 175; Russell v. Croy, 164 
Mo. 69, 63 S. W. 849; Medland v. Linton, 60 
- Neb. 249, 82 N. W. 866; In re Wright’s Will, 
224 N. Y. 293, 120 N. E. 725, 726; United 
States v. Southern Pac. Co. (C. C. A.) 209 F. 
562, 567. 


WEEK-WORK. In early English times, the 
obligation cf a tenant to work two or three 
days in every week for his lord, during the 


greater part of the year, and four or five. 


during the summer months. 1 Poll. & Maitl. 


349, 


WEHADING. In old European law. The ju- 
dicial combat, or duel; the trial by battel. 


WEIGHAGE. In English law. A duty or 
toll paid for weighing merchandise. It is 
called “tronage” for weighing wool at the 
king's beam, or “pesage” for weighing other 
avoirdupois goods. 2 Chit. Com. Law, 16. 


WEIGHT. A measure of heaviness or pon- 
.derosity; and in a metaphorical sense intu- 
ence, effectiveness, or power to influence judg- 
ment or conduct. The quantity of heaviness, 
the quality of being heavy, the degree or ex- 
tent of downward pressure under the infu- 
ence of gravity, or the quantity of matter as 
estimated, by the balance or scale. Dwight 
& Lloyd Sintering Co. v. American Ore Rec- 
lamation Co. (C. C. A.) 263 F. 315, 816, 


Gross Weight 


‘The whole weight of goods and merchan- 
dise, including the dust and dross, and also 
the chest or bag, etc., upon which tare and 
tret. are allowed. 


Miner’s ‘Weight 


Such quantity of. mine-rin material, as 
operators and miners may, from time to time, 
agree as being necessary or sufficient to pro- 
_ duce a ton of prepared coal, Drake v. Berry, 

259 Pa. 8, 102 A, 315, 320. 


WEIR. A fence or. an inclosure of twigs, set 
in a stream to catch fish. Pub. St. Mass. p. 
1297; Treat v.. Chipman, 35 Me. 38. 


WELDING. The art, practiced immemorial- 
ly, of uniting two pieces of metal in one piece 
by heating those portions which are to be 
welded to a temperature at which they be- 
come plastic, and then pressing them strong- 
ly together, so as to effect a union. Thom- 
son Spot Welder Co. v. Ford Motor Co., 265 U. 
S. 445, 44 S. Ct. 533, 534, 68 L. Ed. 1098. 


WELFARE. Well-doing or ywell-being:1In any 
respect; the enjoyment of health and common 
blessings of life; exemption from any. eyil 
or calamity; . prosperity; . happiness.. Wise- 
- man. V. Tanner (D. ©.) 221 F. 694, 698... 


1840 


WELL, adj. 
In Marine Insurance 
A term used as. descriptive. of the safety 
and soundness of a vessel, in a warranty of 
her condition at a particular time and place; 
as, “warranted weil at on ad 


In the Old Reports 


Good, sufficient, unobjectionable in law; 
the opposite of “ill.” 


WELL. n. A hole or shaft sunk into the 
earth in order to obtain a fluid, such as wa- 
ter, oil, brine, or natural gas, from a subter- 
ranean supply. See West v. McDonald, 67 
Or. 551, 186 P. 650, 651; Eastern Gulf Oil Co. 
v. Kentucky State Tax Commission (D. C.) 17 
F.2d) 3894, 396; Knight Bros. v. Standard 
Oil Co., 147 La. 272, 84 So. 658, 655. 

In a deed, well designates the portion of 
land under and occupied by the excavation, 
and its surrounding retaining walls, and by 
any structures or appliances built upon the 
land to facilitate its use, and also the water 
actually at auy time in the excavation. Davis 
v. Spaulding, 157 Mass. 431, 32 N. E. 650, 19 
L. R. A. 102. 

Completed Well 


In oil prospecting leases, a well drilled to 
the formation or sand in which oil in district 
in question is usually and commonly found. 
Kies v. Williams, 190 Ky. 596, 228 S. W. 40, 
41, 


WELL-BORN MEN. A tribunal in New Am- 
sterdam (New York). 1 Fiske, Dutch and 
Quaker Colonies 238. 


WELL KNOWING. A phrase used in plead- 
ing as the technical expression in laying a 
scienter, (q. v.) 


WELSH MORTGAGE. See Mortgage. 


WELSHING. Receiving a sum of money or 
valuable thing, undertaking to return the 
same or the value thereof together with other 
money, if an event (for example, the result 
of a horse-race) shall be determined in a cer- 
tain manner, and at the time of receiving the 
deposit intending to cheat and defraud the 
depositor. Coldr. & Hawks. Gambling 303. 
The crime is larceny at common law. 


WEN. An indolent encysted tumor of the 
skin, especially a sebaceous cyst. Life & Cas- 
ualty Ins. Co. v. King, 187 Tenn. 685, 195 8. W.. 
585, 589. 


WEND. In old records. A large extent of 
ground, comprising several juga; a perambu- 
lation; a circuit. Spelman; Cowell. 


WEOTUMA. The purchase price of a wife- 
among the heathen Germans. 2 Holdsw. Hist. 
E. L. 77. S 


WERA, or WERE. The estimation or price 
of a. man, especially of one slain.::.In. the. 


_ criminal law.of the Anglo-Saxons, every man's. 


1841. 
life had tts value, called a “were,” or “oapitts 
estimatio.” E 


WEREGELT THEF. Sax. In old English 


law. A robber who might be ransomed. Fle- 


ta, lib. 1, c. 47, § 13. 


WEREGILD, or WERGILD. This was the 
price of homicide, or other atrocious person- 


al offense, paid partly to the king for the loss- 


„of a subject, partly to the lord: for the loss 
of a vassal, and partly to the next of kin 
of the injured person. In the Anglo-Saxon 
laws, the amount of compensation varied with 
the degree or rank of the party slain. Brown. 
See Angild; Angylde; Assithment. 


WERELADA. A purging from a crime by the 
oaths of several persons, according to the 
degree and quality of the accused. Cowell. 


WERGELT. In old Scotch law. A sum paid 
by an offender as a compensation or satisfac- 
tion for the offense; a weregild, or wergild. 


WERP-GELD. Belg. In European law. 
Contribution for jettison; average. 


WESTMINSTER. A city immediately adjoin- 
ing London, and forming a part of the me- 
tropolis; formerly the seat of the superior 
courts of the kingdom. 


WESTMINSTER CONFESSION. A document 
containing a statement of religious doctrine, 
concocted at a conference of British and con- 
tinental Protestant divines at Westminster, in 
the year 1643, which subsequently became the 
basis of the Scotch Presbyterian Church. 
Wharton. 


WESTMINSTER THE FIRST, STATUTE OF. 
The statute 3 Edw. I., A. D. 1275. This stat- 
ute, which deserves the name of a code rather 
than an act,.is divided into fifty-one chapters. 
Without extending the exemption of church- 
men from civil jurisdiction, it protects the 
property of the church from the violence and 
spoliation of the king and the nobles, provides 
for freedom of popular elections, because sher- 
iffs, coroners, and conservators of the peace 
were still chosen by the freeholders in the 
county court, and attempts had been made to 
influence the election of knights of the shire, 
from the time when‘ they were instituted. It 
contains a declaration to enforce the enact- 
ment of Magne Charta against excessive fines, 
which might operate as perpetual imprison- 
ment; enumerates and corrects the abuses of 
tenures, particularly as to marriage of wards; 
regulates the levying of tolls, which were 
imposed arbitrarily by the barons and by 
-cities and boroughs; corrects and restrains 
the powers of the King's. escheator and other 
officers; amends the criminal law, putting the 
crime of rape on the footing to which it has 
been lately restored, as a most grievous, but 
not capital, offense; and embraces the subject 


of procedure in civil and criminal matters, 


introducing many regulations to render it 
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cheap, simple, and expeditious. 1 Camp. 
Lives Ld. Ch. p. 167; 2 Reeve, Eng. Law, 
© 9, p. 107. Certain parts of this act are 
repealed by St. 26 & 27 Vict. ec, 125. Whar- 
ton, o’ 


WESTMINSTER THE SECOND, STATUTE 
OF. The statute 13 Edw. I. St. 1, A. D. 1285, 
otherwise called the “Statute de Donis Condi- 
tionalibus.” See 2 Reeve, Eng. Law, c. 10, p. 
183. Certain parts of this act are repealed by 
St. 19 & 20 Vict. c. 64, and St. 26 & 27 Vict. e 
125. Wharton. l 


.WESTMINSTER THE THIRD, STATUTE 


OF. A statute passed in the eighteenth year 
of Edward I. More commonly known as the 
“Statute of Quia Emptores,” (q. v.). See Bar- 
ring. Ob. St. 167-169. 


WEST SAXON LAGE. The laws of the West 
Saxons, which obtained in the counties to 
the south and west of England, from Kent 
to Devonshire. Blackstone supposes these to 
have been much the same with the laws of 
Alfred, being the municipal law of the far 
most considerable part of his dominions, and 
particularly including Berkshire, the seat of 
his peculiar residence. 1 Bl. Comm. 65. 


WET. A term used to designate one in favor 
of allowing the sale of intoxicating liquors. 
State v. Shumaker, 200 Ind. 623, 157 N. E. 
769, 778. 


“WETHER. A castrated ram, at least one year 


old. In an indictment it may be called a 
“sheep.” Rex v. Birket, 4 Car. & P. 216, 


WHACK. To divide into shares, apportion, 
parcel out, make a division settlement, square 
accounts, or to pay. Schook v. Zimmerman, 
188 Mich. 617, 155 N. W. 526, 531. 


WHALE. A royal fish, the head being the 
king’s property, and the tail the queen’s. 2 
Steph. Comm. 19, 448, 540. 


WHALER. A vessel employed in the whale 
fishery. 


WHARF. A perpendicular bank or mound, 
raised on the shore of a harbor, river, canal, 
etc, or extending some distance into the wa- 
ter, for the convenience of lading and unlad- 
ing vessels. Webster. 


A broad, plain place near a river, canal, or other 
water, to lay wares on that are brought to or from 
the water. Cowell. 

A structure erected on a shore below high-water 
mark, and sometimes extending into the channel, 
for the laying vessels alongside to load or unload, 
and on which stores are often erected for the re- 
ception of cargoes. Doane v. Broad Street Ass’n, 6 
Mass. 332; Langdon v. New York, 93 N. Y. 151; 
Dubuque v. Stout, 32 Iowa, 47; Geiger v. Filor, 8 
Fla. 332; Palen v. Ocean City, 64 N. J. Law, 669, 
46 Atl. T74; State v. Meaher, 212 Ala. 466, 105 So. 
562, 580; Harris v. City of St. Helens, 72 Or. 377, 143 
P. 341, 944, Ann. Cas. 1916D, 1073. 


WHARF 


Private Wharf 


One whose owner or lessee hag the exelu- 
sive enjoyment or use thereof. Hamilton v. 
Portland State Pier Site Dist., 120 Me. 15, 112 
A. 836, 840; The M. L. C. No. 10 (C. C. A.) 
10 F.2d) 699, 702. 


Public Wharf 


One to which vessels and the public can 
resort, either at will or on assignment of a 
berth by a harbor authority. Kafline v. 
Brooklyn Eastern Dist. Terminal Co., 180 App. 
Div. 858, 168 N. Y. S. 120, 121. 


Sufferance Wharves 


Such as may be appointed by the commis- 
sioners for the purpose of customs, under the 
British act of 1876. 


WHARFAGE. The money paid for landing 
goods upon, or loading them from, a wharf. 
Dane, Abr. Index; Sacramento v. The “New 
World,” 4 Cal. 41. A charge against a vessel 
for using or lying at a wharf or landing. 
Adams v. John R. White & Son, 38 R. I. 249, 
94 A. 675; Blank v. Marine Basin Co., 178 
App. Div. 666, 165 N. Y. S. 883, 884. 

Strictly speaking “wharfage” is money due, 
or money actually paid, for the privilege of 
landing goods upon a wharf or loading a ves- 
sel from a wharf. 1 Brown, Adm. 37. 


WHARFINGER. One who owns or keeps a 

` wharf for the purpose of receiving and ship- 
ping merchandise to or from it for hire. M. 
& J. Tracy v. Marks, Lissberger & Son (C. C. 
A.) 283 F. 100, 101. 


WHEEL. An engine of torture used in medie- 
val Europe, on which a criminal was bound 
while his limbs or bones were broken one by 
one till he died. 


WHEELAGE. Duty or toll paid for carts, 
etc., passing over certain ground. Cowell. 


WHELPS. The young of certain animals of 
a base nature or fere nature. 


WHEN. At which time. At that time. St. 
Louis v. Withaus, 90 Mo. 646, 3 S. W. 395; 
Behnke v. Rathsam (Mo, App.) 251 S. W. 391, 
392; Commonwealth v. Cohen, 250 Mass. 570, 
146 N. E. 228, 229, 

In case of; on condition that; provided; if 
Texas & P. Ry. Co. v. Beaird (Tex. Civ. App.) 
169 S. W. 1050; Allen v. Powell, 65 Ind. App. 
601, 115 N. E. 96, 99; S. W. Little Coal Co. v. 
O’Brien, 63 Ind. App. 504, 113 N. E. 465, 470; 
Mendenhall v. State, 71 Fla. 552, 72 So. 202, 
205. See, also, Vandegrift & Co. v. U. S, 9 
Ct. Cust. App. 112, 121. 

Iminediately after; as soon as. Abercrom- 
bie y. Stoddard, 39 Idaho, 146, 228 P. 232, 233. 


In. wills, adverbs of time, such as “after” or 
“when,” do not of themselves create a contingent 
remainder, but refer rather to the time the enjoy- 
ment of. the estate is commenced, Riley v. Kirk, 213 
Mo. App. 381, 253 S. W. 50, 52; In-re Bechtel’s EI- 


1842 


tate, 85 Pa. Super. Ct. 14, 
Co. 50; 16 C. B. 59. 


17; 6 Ves. Jr. 243; 10 


WHEN AND WHERE. Technical words in 
pleading, formerly necessary in making full 
defense to certain actions. 


When many join in one act, the law says it is the 
act of him who could best do it; and things 
should be done by him who has the best skil. 
Nov. Max. 


When no time is limited, the law appoints the 
most convenient. 


When the common law and statute law concur, 
the common law is to be preferred. 4 Co. 71. 


When the foundation fails, all fails. 


When the law gives anything, it gives a remedy 
for the same. 


When the law presumes the affirmative, the neg- 
ative is to be proved. 1 Rolle 83. 


When two tities concur, the best is preferred. 
Finch, Law. b. 1, c. 4, n. 82. 


WHENEVER. At whatever time; at what 
time soever. Williams v. Potter (D. C.) 210 
F. 318, 325; Griffin v. U. S. (D. C.) 270 F. 
263, 264; Morgan’s Louisiana & T. R. & S. S. 
Co. v. Railroad Commission of Louisiana, 138 
La. 377, 70 So. 332, 333; People v. Merhige, 
221 Mich. 601, 180 N. W. 418, 422. 

As long as. Moore v. Johnson, 85 N. J. 
Law, 40, 88 A. 699, 701; Illinois Cent. R. Co. 
v. Waterloo. C. F.& N. Ry. Co., 182 Iowa, 550, 
164 N. W. 208, 209. 

AS soon as; upon which; where; in ease; 
if. People v. Merhige, 212 Mich. 601, 180 N. 
W. 418, 422; Illinois Cent. R. Co. v. Water- 
loo, C. F. & N. Ry. Co., 182 Iowa, 550, 164 N. 
W. 208, 209; Louisiana & A. Ry. Co. v. Wood- 
son, 127 Ark. 323, 192 S. W. 174, 177; Craw- 
ford v. Weidemeyer, 93 Ohio St. 461, 113 N. E. 
267, 268. 


This word, though often used as equivalent to 
“as soon as,” is also often used where the time in- 
tended by it is, and will be until its arrival, or for 


some uncertain period at least, indeterminate. Rob- 
inson v. Greene, 14 R. I. 188. 
WHERE. At the place. Girl v. U. S. Rail- 


road Administration, 194 Iowa, 1382, 189 N. 
W. 834, 885; Shearer v. Farmers’ Life Ins. 
Co., 106 Kan. 574, 189 P. 648, 650. As used in 
the statutory language, “where the prosecu- 
tion is held,” the word does not refer to the 
geographical location of the place of hear- 
ing, but rather to the tribunal or official before 
whom the case is tried. Barth v. State, 107 
Ohio St. 154, 140 N. EÐ. 650, 651. 

If; in the case of; in the event that. 
Graham v. Standard Fire Ins. Co., 119 S. ©. 
218, 112 S. E. 88, 89. © 


Where there is equal equity, the law must pre- 
vail. Bisp. Eq. § 40; 4 Bouv. Inst. n. 3727. 
Where two rights concur, the more ancient 
shall be preferred. 
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WHEREAS. When in fact. Used in this 
sense in a pleading, it does not transform 
an averment into a recital. Stoltz v. People, 
59 Colo. 342, 148 P. 865, 866. 


This word may, however, imply a recital of a past 
fact, and, in general, cannot be used in the direct 
and positive averment of a fact in a declaration or 
plea. Those facts which are directly denied by the 
terms of the general issue, or which may, by the 
established usage of pleading, be specially traversed, 
must be averred in positive and direct terms; but 
facts, however material, which are not directly de- 
nied by the terms of the general issue, though lia- 
ble to be contested under it, and which, according 
to the usage of pleading, cannot be specially tra- 
versed, may be alleged in the declaration by way 
of recital, under a whereas. 2 Chitty, Pl. 151, 178, 
191. 

Although. Hill v. Smith, 95 Conn. 579, 111 
A. 840, 842. 


WHEREUPON. Upon which; 
Lee v. Cook, 1 Wyo. 419. 


after which. 


WHEREVER. As often as. Moore v. John- 
son, 85 N. J. Law, 40, 88 A. 699, 701. 


WHICH. A clause introduced by the relative 
pronoun “which” is a sufficient allegation of 
the fact stated in it, if, when read in connec- 
tion with its context, it plainly manifests an 
intent on the part of the pleader to set up such 
fact and rely upon it. Bishop v. Wheeling 
Mold & Foundry Co., 82 W. Va. 637, 96 S. B. 
1020, 1022. 


WHIG. This naine was applied in Scotland, 
A. D, 1648, to those violent Covenanters who 
opposed the Duke of Hamilton’s invasion of 
England in order to restore Charles I. The 
appellation of “Whig” and “Tory” to political 
factions was first heard of in A. D. 1679, and, 
though as senseless as any cant terms that 
could be devised, they became instantly as 
familiar in use as they have since continued. 
2 Hall, Const, Hist. c.12; Wharton. 


WHILE. Pending or during the time that, 
Fireman’s Fund Ins. Co. v. Jackson, 161 Ga. 
559, 181 8. E. 359, 360; In re Naugle’s Es- 
tate, 268 Pa. 481, 112 A. 24, 25; American 
Steam Laundry Co. v. Riverside Printing Co., 
171 Wis. 644, 177 N. W. 852, 853. 


WHIPPING. A mode of punishnient, by the 
infliction of stripes, occasionally used in Eng- 
land and in a few of the American states. 
See Act of February 28, 1839, § 5 (18 USCA § 
545); 1 Geo. IV, c. 57; 5 & 6 Vict.; 25 Vict. 
c. 18; 24 & 25 Vict. c 100; and 26 & 27 
Vict. e. 96. 


WHIPPING-POST,. A post or stake to which 
a criminal is tied to undergo the punishment 
of whipping. 


WHISKY, An intoxicating liquor; Hensberg 
v. U. S. (C. C. A.) 288 F. 370, 871; Singer v. 
U. S. (C. C. A.) 278 F. 415, 417; containing 
many times one-half of 1 per cent. of alcohol; 
Albert v, U. S. (C. C. A.) 281 F. 511, 513; 


WHITE PERSONS 


and at least more than 2.75 per cent. of al- 
cohol; People ex rel. Thomsen v. Commis- 
sioner of Correction of New York City, 115 
Misc. 331, 188 N. Y. S. 46, 52; distilled from 
grain, barley, maize, wheat, rye, ete.; Mul- 
lins v. Commonwealth, 115 Va. 945, 79 8. E. 
324, 327; Weller v. State, 150 Md. 278, 132 
A. 624, 626; and generally used as a bever- 
age: State v. Wright, 312 Mo. 626, 280 8. W. 
703, 705; U. S. v. Jones (D. C.) 298 F. 131, 
133. 


Within the pure food act of 1906, it is tbe prod- 
uct of sound grain distilled at a low temperature 
so as to retain in the distillate the congeneric prop- 
erties of the grain which gives to the liquor when 
matured by aging in charred casks its desirable 
potable character. . Neutral spirits which are dis- 
tilled at a high temperature may be made from dif- 
ferent materials and do not contain such properties, 
and which are not rendered potable by aging al- 
though reduced by water to potable strength, and 
from which most of the fusel oil has been removed, 
are not whisky, nor a like substance with whisky. 
Woolner & Co. v. Rennick (C. C.) 170 F. 662. 

As used in a Montana statute, the term includes 
illicitly distilled or produced (i. e., “moonshine’’) 
whisky, even though it contains fusel oil and is 
not aged or proved as was whisky in commerce when 
the Eighteenth Amendment was adopted. State v. 
Sedlacek, 74 Mont. 201, 289 P. 1002, 1005. 


WHITE ACRE. A fictitious name given to a 
piece of land, in the English books, for pur- 
poses of illustration. 


WHITE BONNET. In Scotch law. A ficti- 
tious offerer or bidder at a roup or auction 
sale. Bell. 


WHITE MEATS. In old English law. Milk, 
butter, cheese, eggs, and any composition of 
them. Cowell. ` . 


WHITE METAL. Ina special technical sense, 
the copper sulphide remaining when, in smelt- 
ing copper ore, copper matte is treated to 
break up and remove iron sulphide. United 
Verde Copper Co. y. Peirce-Smith Converter 
Co. (C. C. A.) 7 F.(2d) 18, 14. 


WHITE MULE. Corn whisky. State v. John- 
son (Mo. Sup.) 292 S. W. 41. Contraband 
whisky. Sloan v. State, 193 Ind. 625, 141 N. 
E. 321. 


WHITE PERSONS. As used in Rev. St. U. S. 
§ 2169 (Naturalization Act March 26, 1790, c. 
3, 1 Stat. 103, as amended by Act Feb. 18, 
1875, c. 80, § 1, 18 Stat. 318 [8 USCA § 359), 
members of the white or Caucasian race, as 
distinct from the black, red, yellow, and 
brown races. Petition of Easurk Emsen 
Charr (D. C.) 273 F. 207, 209; Takao Ozawa 
v. U. S., 260 U. S. 178, 48 S. Ct. 65, 68, 67 L. 
Ed. 199; In re Ah Yup, 5 Sawy. 155, Fed. Cas. 
No. 104. 


This term, however, does not necessarily include 
all Caucasians. In re Sadar Bhagwab Singh (D. 
C.) 246 F. 496, 499. It is a popular and not a scien-’ 
tific term, and must be given its popular meaning, 
and as such is not to be construed as identical with 


WHITE PERSONS 


“Caucasian,” unless the latter term is giyen its 
popular meaning, as referring to recognized racial 
distinctions existing at present, and not to possibly 
common ancestry of dissimilar races. In the pop- 
ular meaning, “white persons” refers to immigrants 
from the British Isles and Northwestern Europe, 
who composed most of the population when the Nat- 
uralization Act was adopted, and the later immi- 
grants from Eastern, Southern, and Middle Europe, 
who were unquestionably akin to those already here 
and readily amalgamated with them, and does not 
include a high-caste Hindu, even though ‘some au- 
thorities class such Hindus as members of the Cau- 
casian race. U. S. v. Bhagat Singh Thind, 261 U. S. 
204, 43 S. Ct. 338, 339, 341, 67 L Ed. 616; Akhay Ku- 
mar Mozumdar v. U. 8. (C. C. A.) 209 F. 240, 242; 
U. S. v. Khan (D. C.) 1 F.(2d) 1006, 1007. 

The term excludes, in addition to a high-caste 
Hindu or an Arahian; U. S. v. Ali (D. C.) 7 F.(2d) 
728, 731; a Mongolian; In re Ah Yup, 5 Sawy. 155, 
Fed. Cas. No. 104; In re Fisher (D. C.) 21 F.(2d) 1007; 
Terrace v. Thompson (D. C.) 274 F. 841, 843; In re 
Lampitoe (D. C.) 232 F. 382. It has been held to 
include a Syrian; Dow v. United States (C. C. A.) 
226 F., 145; In re Ellis (D. C.) 179 F. 1002; Bessho 
v. U. S., 178 F. 245, 101 C. C. A. 605; and an Arme- 
nian; In re Halladjian (C. C.) 174 F. 834. 


In the legislation of the slave period, per- 
sons without admixture of colored blood, 
whatever the actual complexion might be. Du 
Val v. Johnson, 39 Ark. 192. - See, also, White 
Race. 

In South Africa, persons of European de- 
scent. [1905] T. S. 621. 


WHITE RACE. Within the meaning of the 
Mississippi Constitution of 1890, § 207, pro- 
viding that there shall be separate schools 
for the white and colored races, the Caucasian 
race ;—the term “colored races,” being used 
in contradistinction to the white race, and 
embracing all other races. Rice v. Gong Lum, 
139 Miss. 760, 104 So. 105, 107. See, also, 
White Persons. 


WHITE RENTS. In English law. Rents 
paid in silver, and called “white rents,” or 
“redditus albi,” to distinguish them from 
rents payable in corn, labor, provisions, ete, 
called “black-rent” or “black-mail.” Co. 2d 
Inst. 19, See Alba Firma. 


WHITE SLAVE. A term used in the United 
States statutes and in common talk (though 
not very appropriately) to indicate a female 
with reference to whom an offense is commit- 
ted under the so-called Mann White Slave 
Traffic Act of June 25, 1910 (18 USCA §§ 397- 
404), prohibiting the transportation in inter- 
state and foreign commerce for immoral pur- 
poses of women and girls. 


WHITE SPURS. <A kind of esquires. Cowell. 


‘WHITECAPS. The name of an unlawful or- 
ganization against which Tennessee in 1897 
enacted a statute (Acts 1897, c. 52) entitled, 
“An act to prevent and punish the formation 
or continuance of conspiracies and combina- 
tions for certain unlawful purposes,” etc., 
commonly known as the “Law against White- 
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caps.” Persons guilty of any offerse under 
the act were rendered incompetent for jury 
service. Jenkins v. State, 99 Tenn. 569, 42 
S. W. 263. 


WHITEFRIARS. A place in London between 
the Temple and Blackfriars, which was form- 


„erly a sanctuary, and therefore privileged 


from arrest. Wharton, 


WHITEHART SILVER. A mulct on certain 
lands in or near to the forest of Whitehart, 
paid into the exchequer, imposed by Henry 
III. upon Thomas de la Linda, for killing a 
beautiful white hart which that king before 
had spared in hunting. Camd. Brit. 150. 


WHITSUN FARTHINGS. Pentecostals, (g. 
v.) 


WHITSUNTIDE. The feast of Pentecost, 
being the fiftieth day after Faster, and the 
first of the four cross-quarter days of the 
year. Wharton. 


WHITTANWARII. In old English law. A 
class of offenders who whitened stolen ox- 
hides and horse-hides so that they could not 
be known and identified. 


WHOEVER. This word in statutes may be 
construed as including corporations and part- 
nerships. American Socialist Soc. v. U. S. 
(C. C. A.) 266 F. 212, 213; U. S. v. American 
Socialist Soc. (D. C.) 260 F. 885, 887. 


WHOLE. Hale, hearty, strong, sound; also, 
entire, complete. Great Eastern Casualty 
Co. v. Smith (Tex. Civ. App.) 174 S. W. 687. 


WHOLE BLOOD. See Blood. 


WHOLE CHEST. In the tea trade, a chest 
containing 100 to 140 pounds or more. Ja- 
pan Tea Co. v. Franklin MacVeagh & Co. 
142 Minn. 152, 171 N. W. 3805, 307. 


WHOLESALE, To sell by wholesale is to sell 
by large parcels, generally in original pack- 
ages, and not by retail; to sell goods in gross 
to retailers, who sell to consumers, Kass v. 
Hirschberg, Schultz & Co., 191 App. Div. 300, 
181 N. Y. S. 35, 37. A sale at “retail” and 
one at “wholesale” are opposed to each other, 
one being a sale in small quantities, and the 
other in large quantities. Kentucky Consum- 
ers’ Oil Co. v. Commonwealth, 192 Ky. 437, 
233 S. W. 892, 893. See, also, Commonwealth 
v. Consolidated Dressed Beef Co., 245 Pa. 605, 
91 A. 1065, 1066, Ann. Cas. 1917A, 966. In 
statutes, however, the term “wholesale deal- 
er” may include retail dealers, State v. Pio- 
neer Oil & Refining Co, (Tex. Com. App.) 292 
S. W. 869, 872. ` 


WHOLESALE PRICE. The price fixed on 
merchandise by one who buys in large quan- 
tities from the producer or manufacturer, and 
who sells the same to jobbers or to retail. 
dealers therein. Fawkner y. Paper Co., 88 
Iowa, 169, 55 N. W, 200; 45 Am. St, Rep. 230. 
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- WHOLESALER. One who buys in compara- 
tively large quantities, and who sells, usually 
in smaller quantities, but never to the ulti- 
mate consumer of an individual unit. He 
sells either to a “jobber,” a sort of middleman, 
or to a “retailer,” who sells to the consumer. 
The quantities bought by the wholesaler may 
vary from a fraction of a car load to many 
car loads; it being the character, not of his 
buying, but of his seHing, that marks him as 
a wholesaler. Great Atlantic & Pacific Tea 
Co. v. Cream of Wheat Co. (C. C. A.) 227 F. 
46, 47. Under an act regulating the sale of 
imitation milk, a person selling cans of milk 
in quantities of one full case or more at a 
time. Ex parte Reineger, 184 Cal. 97, 193 P. 
81, 83. 


WHOLLY. Not partially. Corsaut v. Equi- 
table Life Assur. Soc, of the United States, 
203 Iowa, 741, 211 N. W. 222, 224, 51 A. L. R. 


1035; McCormick v. Central Coal & Coke 
Co., 117 Kan. 686, 232 P. 1071, 1074. In a 
whole or complete manner; entirely; com- 


pletely; perfectly. Knox v. Washer, 153 
Tenn. 630, 284 S. W. 888, 889. A building, 
however, may be “wholly destroyed” within 
the meaning of an insurance policy, even 
though there is not an absolute extinction 
of all the parts of the building. Horine v. 
Royal Ins. Co., Limited, of Liverpool, 199 
Mo. App. 107, 201 S. W. 958, 963. 

Exclusively; to the exclusion of other 
things. Commonwealth v. City of Richmond, 
116 Va. 69, 81 S. E. 69, 73, L. R. A. 19154, 
1118. 

Equally. The Canadian Farmer (D. ©.) 290 
F. 601, 608. 


WHORE. A woman who practices Illicit sex- 
ual intercourse, either for hire or to gratify 
a depraved passion. Rowe v, Myers, 204 
Mich. 374, 169 N. W. 823, 825. A woman giv- 
en to promiscuous intercourse. Barnett v. 
Phelps, 97 Or. 242, 191 P. 502, 508, 11 A. L. R. 
668. A woman who practices unlawful com- 
merce with men, particularly one who does so 
for hire; a harlot; 2 concubine; a prosti- 
tute. Sheehey v. Cokley, 43 Iowa, 183, 22 
Am. Rep, 236. 


WHOREMASTER. Ordinarily, one who prac- 
tices lewdness; also, one who keeps or pro- 
cures whores for others; a pimp; a pro- 
curer. 
S. W. 1072, 1073. 


WIC. A place on the sea-shore or the bank 
of a river. 

WICA. A country house or farm. Cowell. 
WICK. Sax. A village, town, or district. 
Hence, in composition, the territory over 
which a given jurisdiction extends, Thus, 
“bailiwick” is the territorial jurisdiction of 
a bailiff or sheriff or constable. “Sheriff- 
wick” was also used in the old books. 


Hickerson v. Masters, 190 Ky. 168, 226 


WIENER 


WIDEN. To increase in width; to extend. 
In re Day, 109 A. 573, 7 Boyce (Del.) 556. 


WIDOW. A woman whose husband is dead, 
and who has not remarried. Meton y. State 
Industrial Insurance Department, 177 P. 
696, 697, 104 Wash. 652; Block v. P. & G. 
Realty Co., 124 A. 372, 96 N. J. Eq. 159; Ros- 
enbloom v. Southern Pac. Co., 59 Cal. App. 
102, 210 P. 53; O'Malley v. O'Malley, 46 
Mont. 549, 129 P. 501, 502, Ann. Cas. 1914B, 
662; Inslee v. Rochester & S. R. Co., 214 App. 
Div. 680, 213 N. Y. 8. 6, 8; In re Application 
for Support of Minor Children, 164 Iowa, 208, 
145 N. W. 467, 469; In re Ryan’s Estate, 174 
Mo. App. 202, 156 S. W. 759, 760. A widow 
who has married again cannot be a widow. 
20 Q. B. D. 103. Contra, Hansen v. Brann 
& Stewart Co., 90 N. J. Law, 444, 103 A. 696, 
697; Mathews v. Marsden, 71 Mont. 502, 2380 
P. 775, 778. 
Grass Widow 
See that title. - 


, King’s Widow 
One whose deceased husband had been the 


king's tenant in capite; she could not marry 
again without the royal permission. 


Widow-bench 


The share of her husband’s estate which a 
widow is allowed besides her jointure. 


Widow’s Chamber 


In London, the apparel of a widow and the 
furniture of her chamber, left by her de- 
ceased husband, is so called, and the widow 
is entitled to it. 2 Bl. Comm. 518. 


Widow’s Quarantine 


In old English law. The space of forty 
days after the death of a man who died seised 
of lands, during which his widow might re- 
main in her husband’s capital mansion-house, 
without rent, and during which time her dow- 
er should be assigned. 2 Bl. Comm. 135. 


Widow's Terce 


In Scotch law. The right which a wife has 
after her husband’s death to a third of the 
rents of lands in which her husband died in- 
fcit; dower. Bell. 


WIDOWER. A man who has lost his wife 
by death and has not married again. Abrams 
v. Unknown Heirs of Rice, 317 Mo. 216, 295 S. 
W. 83, 85. 


WIDOWHOOD. The state or condition of be- 
ing a widow, or, sometimes, a widower. An es- 
tate is sometimes settled upon a woman 
“during widowhood,’ which is expressed in 
Latin, “durante viduitate.” 


WIENER. A small sausage of unknown con- 
tent commonly called a “hot dog.” State v. 
Shoaf, 179 N. ©. 744, 102 S. E. 705, 9 A, L. R. 
426, ` 


WIFA 


WIFA. L. Lat. In old European law. A 
mark or sign; a mark set up on land, to de- 
note an exclusive occupation, or to prohibit 
entry. Spelman. 


WIFE. A woman united to a man. by mar- 
riage; a woman who has a husband living 
and undivorced. The correlative term is 
“husband.” Davis v. Bass, 188 N. C. 200, 124 
S. E: 566, 568; Estes v. Merrill, 121 Ark. 361, 
181 S. W. 136, 187; Ex parte Suzanna (D. C.) 
295 F. 718, 714. The word, as used in stat- 
utes, may include a woman who has entered 
into a void marriage contract. Hart v. Hart, 
198 Ill, App. 555, 557. In wills, it may in- 
clude a widow, Williams v. Fundingsland, 74 
Colo. 315, 221 P. 1084, 1086, or a divorcee, In 
re Miller, 171 App. Div. 229, 157 N. Y. 8. 360, 
363. 


WIFE AND CHILDREN. A conveyance or 
devise by a man to his wife and children will 
be presumed, in the absence of language in- 
dicating a contrary purpose, to be to wife 
for life, with remainder to her and grantor’s 
or testator’s children. Sower v. Lillard, 207 
Ky. 283, 269 S. W. 330, 331. 


WIFE’S EQUITY. When a husband is com- 
pelled to seek the aid of a court of equity 
for the purpose of obtaining the possession 
or control of his wife’s estate, that court wil 
recognize the right of the wife to have a 
suitable and reasonable provision made, by 
settlement or otherwise, for herself and her 
children, out of the property thus brought 
within its jurisdiction. This right is called 
the “wife’s equity,” or “equity to a settle- 
ment.” See 2 Kent, Comm. 139. 


WIFE’S PART. See Legitime. 


WIGREVE. In old English law. The over- 
seer of a wood, Cowell. 


WILD ANIMALS (or animals fer@ natura). 
Animals of an untamable disposition; ani- 
mals in a state of nature. 


WILD FOWL. 
wild nature. 
184 S. W. 430. 


Any large eatable bird of a 
Crabtree vy. State, 123 Ark. 68, 


WILD LAND. Land in a state of nature, as 
distinguished from improved or cultivated 
land. Clark v. Phelps, 4 Cow. (N. Y.) 203. 
Land in a wilderness state, not used in con- 
nection with improved estates. Central Maine 
Power Co. v. Rollins, 126 Me. 299, 138 A. 170, 
174. When land is contiguous to improved 
and cultivated land, and commonly used 
therewith for fuel, fencing, repairs, or pas- 
turing, it no longer has: the character of 
“wild land.” Holden v. Page, 107 A. 492, 
494, 118 Me. 242, 


WILD’S CASE, RULE IN. ‘A devise to B. 
and. his. childten or issue, B. ‘having no is: 
_ sue at the time of the devise, gives him an 
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estate tail; but, if he have issue at the time, 
B. and his children take joint estates for 
life. 6 Coke, 16b; Tudor, Lead. Cas. Real 
Prop. 542, 581. 


WILL, v. An auxiliary verb commonly hav- 
ing the mandatory sense of “shall” or “must.” 
Tennessee Cent. R. Co. v. Morgan, 182 Tenn. 
1, 175 S. W. 1148, 1158; Crouch v. State, 23 
OkL Or. 325, 214 P. 747, 748; State v. Sum- 
mers (Mo. App.) 281 S. W. 123, 124. It isa 
word of certainty, while the word “may” is 
one of speculation and uncertainty. Carson 
v. Turrish, 140 Minn. 445, 168 N. W. 349, 352, 
L. R. A. 1918F, 154. 


WILL, n. Wish; desire; pleasure; inclina- 
tion; choice; the faculty of conscious, and 
especjally of deliberate, action. State v. 
Schwab, 109 Ohio St. 532, 143 N. E. 29, 31. 
When a person expresses his “will” that a 
particular disposition be made of his prop- 
erty, his words are words of command. Tem- 
ple v. Russell, 251 Mass. 231, 146 N. E. 679, 
680, 49 A. L. R. 1, and the word “will” as so 
used is mandatory, comprehensive, and dis- 
positive in nature, Mastellar v. Atkinson, 94 
Kan. 279, 146 P. 367, 368, Ann. Cas, 1917B, 
502. 


In the Law of Wills 


The legal expression or declaration of à 
person’s mind or wishes as to the disposition 
of his property, to be performed or take effect 
after his death. Code Ga. 1882, § 2394 (Civ. 
Code 1910, § 8827); Swinb. Wills, § 2: Thom- 
as v. House, 145 Va. 742, 134 S. E. 678, 674; 
O'Brian v. McCarthy, 52 App. D. C. 188, 285 
F. 917, 919; Limbach v. Bolin, 169 Ky. 204, 
183 S. W. 495, 496, L. R. A. 1916D, 1059; Grif- 
fin v. Morgan (D. C.) 208 F. 660, 662; In re 
Edwards’ Will, 172 N. C. 369, 90 S. E. 418, 
419; Twilley v. Durkee, T2 Colo, 444, 211 P.. 
668, 669; Starks v. Lincoln, 316 Mo. 483, 291 
S. W. 132, 134; In re McCune’s Estate, 265 
Pa. 523, 109 A. 156, 157; Krause v. Krause, 
113 Neb. 22, 201 N. W. 670, 673. 

A written instrument executed with the 
formalities of law, whereby a person makes 
a disposition of his property to take effect 
after his death. Tax Commission of Ohio v. 
Parker, 117 Ohio St. 215, 158 N. E. 89, 90; 
Loveren y. Eaton, 80 N. H. 62, 113 A. 206; 
Harris v. Harris’ Estate (Tex. Civ. App.) 276 
S. W. 964, 966; McDermid v. Bourhill, 101 Or. 


805, 199 P. 610, 612, 22 A. L. R. 428; In re 


Hill’s Estate, 126 Mise. 768, 215 N. Y. S. 655, 
656. The term may include an instrument, 
duly executed in testamentary form, merely 
naming an executor, without disposing of 
property. Fontaine v. Fontaine, 169 Ark. 
1077, 277 S.W. 867. It also includes codicils. 
Newhall v. Newhall, 280 Ill. 199, 117 N. E. 476, 
477; Decedent Estate Law N. Y. § 2; Revisal 
N. C: 1905, § 2831; subd. 9; (Code 1981, § 3949, 
subd. 9); Code Iowa, § 48, par. 17 (Code 1931, 
§ 68, par. I). -> me BS 
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An instrument by which a person makes a dispo- 
sition of his property, to take effect after his de- 
cease, which instrument is, in its own nature, am- 
bulatory and revocable during his life. Wells v. 
Lewis, 190 Ky. 626, 228 S. W. 3, 4; McConnell v. 
Robbins, 193 Ind. 359, 140 N. E. 59, 6L It is this am- 


bulatory quality which forms the characteristic of” 


wills; for though a disposition by deed may post- 
pone the possession or enjoyment, or even the vest- 
ing, until the death of the disposing party, yet the 
postponement is in such case produced by the ex- 
press terms, and does not result from the nature 
of the instrument. McDaniel v. Johns, 45 Miss. 641. 
And see Jasper v. Jasper, 17 Or. 590, 22 P. 152; Leath- 
ers v. Greenacre, 53 Me. 567; Cover v. Stem, 67 
Md. 449, 10 A. 231, 1 Am. St. Rep. 406; George v. 
Green, 13 N. H. 524; In re Harrison’s Estate, 196 
Pa. 576, 46 A. 888; Bayley v. Bailey, 5 Cush. (Mass.) 
249; Reagan v. Stanley, 11 Lea (Tenn.) 324; Lane 
v. Hill, 63 N. H. 398, 44 Atl 507; Conklin v. Eger- 
ton, 21 Wend. (N. Y.) 486. If the grantor intends 
that the title of the property described in the in- 
strument shall pass on its execution to the grantee, 
it is a deed, though the interest conveyed or ita 
enjoyment is postponed till ‘after the deuth of the 
grantor; but, if it is intended no interests shall 
vest till after the grantor’s death, it is a will, as a 
deed cannot be ambulatory. Phifer v. Mullis, 83 S. 
E. 582, 584, 167 N. C. 405; Henderson v. Hender- 
son, 210 Ala. 73, 97 So, 353, 372; Civ. Code Ga. 1910, 
§ 3828. Instruments conveying a present interest 
are deeds, and not wills; Jung v. Petermann (Tex. 
Civ. App.) 194 8. W. 202, 205; for wills pass no in- 
terest until after the death of the maker; Willis 
v. Fiveash (Tex. Civ. App.) 297 S, W. 509, 510; Sims 
v. Brown, 252 Mo. 58, 158 S. W. 624, 627. 

Except where it would be inconsistent with the 
manifest intent of the legislature, the word “will” 
shall extend to a testament, and to a codicil, and 
to an appointment by will, or by writing in the 
nature of a will, in exercise of a power; and also 
to any other testamentary disposition. Code Va. 
1887, § 2511 (Code 1930, § 5226). 

The distinction between a “will” and a “power of 
appointment” is that a will concerns the estate of 
the testator, while an appointment under a power 
concerns that of the donor of the power. Thompson 
v. Pew, 214 Mass. 520, 102 N. E. 122. 

The difference between a will and a trust is that 
a will operates from the moment of death, while a 
trust operates in presenti to a certain extent, Al- 
jen v. Hendrick, 104 Or. 202, 206 P. 733, 740. 

A gift inter vivos is distinguishable from a will 
in that such a gift may be made by parol and, upon 
the acceptance of the gift by the donee, the gift is 
irrevocable by the donor, while ordinarily a will 
is required to be in writing, and usually is made 
in view of the fact of death, and 1s ineffective until 
the death of the testator and the admission of the 
will to probate. York v. Trigg, 87 Oki. 214, 209 P. 
417, 423. 

The term will, as an expression of the final dis- 
position of one’s property, is confined to the Eng- 
Jish laws and those countries which derive their ju- 
risprudence from that source. The term testamen- 
tum, or testament, is exclusively used in the Roman 
civil law and by the continental writers upon that 
subject. 

A will, when it operates upon personal: property, 
is sometimes called a “testament,” and when Upon 
real estate, a “devise;’’ but the more general and 
the more popular denomination of the instrument 
embracing equally real and personal estate is that 
of “last will and testament.” .4 Kent, Comm, 501; 
In re Kiltz’s Will, 211 N. Y. S. 450, 461, 125 Misc. 
Rep. 475. 


7 WILL 


tn Criminal Law 


The power of the mind whieh directs the 
action of a man. 


In Scotch Practice 


That part or clause of a process which con- 
tains the mandate or command to the officer. 
Bell. 

In General 


—Ambulatory will. A changeable will fam- 
bulatoria voluntas), the phrase merely denot- 
ing the power which a testator possesses of 
altering his will during his life-time. See 
Hattersley v. Bissett, 50 N. J. Eq. 577, 25 A. 
332. 


—Conditional will. A conditional disposition 
is one which depends upon the occurrence of 
some uncertain event, by which it is either to 
take effect or to be defeated. Rogers v. Mo- 
sier, 121 Okl. 218, 245 P. 36, 38. If the hap- 
pening of an event named in a will is the 
reason for making the will, it is “uncondi- 
tional”; but, if the testator intends to dis- 
pose of his property in case the event hap- 
pens, the will is “conditional.” Ferguson v. 
Ferguson (Tex. Civ. App.) 288 8. W. 838, 835. 


—Conjoint wil, See Joint Will, infra. 
—Counter wills. Another name for “double,” 
“mutual,” or “reciprocal” wills. Wright v. 
Wright, 215 Ky. 394, 285 5. W. 188, 189. 


—Double will. Called also a “counter,” “mu- . 
tual,” or “reciprocal” will. Wright v. Wright, 
215 Ky. 394, 285 8S. W. 188, 189. See Double. 


—Estate at will. This estate entitles the gran- 
tee or lessee to the possession of land during 
the pleasure of both the grantor and himself, 
yet it creates no sure or durable right, and 
is bounded by no definite limits as to dura- 
tion. It must be at the reciprocal will of. 
both parties, (for, if it be at the will of the 
lessor only, it is a lease for life,) and. the 
dissent of either determines it. Wharton. 


—Holographic will. One that is entirely writ- 
ten, dated, and signed by the hand of the tes- 
tator himself. In re Hails Estate, 106 Okl. 
124, 235 P. 916, 917; In re Cole’s Will, 171 N. 
C. 74, 87 S. E. 962; Civ. Code La. art. 1588. 
Sometimes spelled “olographic.” Succession 
of Cunningham, 142 La. 701, 77 So. 506, 510. 
The statutes in the different states differ to 
some extent, but agree substantially with the 
English statute of Charles II. Compliance 
with the precise terms of the statutory defini- 
tion or requirements is commonly insisted 
upon with the utmost meticulosity. In re 
Thorn’s Estate, 183 Cal. 512, 192 P. 19, 20. 


—Joint and mutual will, One executed joint- 
ly by two persons with reciprocal provisions, 
which shows on its face that the devises are 
made one in consideration of the other. 
Wright v. Wright, 215 Ky. 394, 285 S. W. 188, 


WILL 
189; Bright v. Cox, 147 Ga. 474, 94 S. EB s 672, 
573. 


—Joint will. One where the same instrument 
is made the will of two or more persons and 
is jointly signed by them. Such wills are 
usually executed to make testamentary dis- 
position of joint property. Bright v. Cox, 
147 Ga. 474, 94 S. Ð. 572, 573; Campbell v. 
Dunkelberger, 172 Iowa, 385, 153 N. W. 56, 
58. <A joint or conjoint will is a testamentary 
instrument executed by two or more persons, 
in pursuance of a common intention, for the 
purpose of disposing of their several interests 
in property owned by them in common, or of 
their separate property treated as a common 
fund, to a third person or persons. Ginn v. 
Edmundson, 173 N. ©. 85, 91 S. Ð. 696. 


1 


—Mutual wil. One in which two or more 
persons make mutual or reciprocal provisions 
in favor of each other. Ginn v. Edmundson, 
173 N. C. 85, 91 S. E. 696. “Mutual wills” are 
the separate wills of two persons which are 
reciprocal in their provisions, and such a 
will may. be both joint and mutual. Campbell 
v. Dunkelberger, 172 Iowa, 385, 153 N. W. 
56, 58; Carle v. Miles, 89 Kan. 540, 132 P. 
146, Ann. Cas. 1915A, 363; Bright v. Cox, 
147 Ga. 474, 94 S. E. 572, 578. Sometimes 
called a “reciprocal,” “double,” or “counter” 
will. Wright v. Wright, 215 Ky. 394, 285 S. 
W. 188, 189. 


—Mystic will. See Testament. 


—Non-intervention will, In some jurisdic- 
tions, one authorizing the executor to act 
without bond -and to manage, control, and 
settle the estate without the intervention of 
any court whatsoever. In re MacDonald’s 
Estate, 29 Wash. 422, 428, 69 P. 1111, 


—Nuneupative will. See that title. 


—Reciprocal will. One in which two or more 

` persons make mutual or reciprocal provi- 
sions in favor of each other. Ginn v. Ed- 
mundson, 178 N. C. 85, 91 S. E. 696. Also 
known as a “mutual,” “double,” or “counter” 
will. Wright v. Wright, 215 Ky. 394, 285 S. 
W. 188, 189. 


—Unofficious will. In the civil law, testamen- 
tum inoficium. One made in disregard of 
natural obligations as to inheritance. Stein 
v. Wilzinski, 4 Redf, Sur. (N. Y.) 450; 2 
Bla. Comm. 502; Hadley, Rom. L., 817. It 
has no place in the common law; 1 Fost. & 


F. 578. 


—Statute of wills. See Wills Act, infra. 


WILLA. In Hindu law. The relation be- 
tween a master or patron and his freedman, 
and the relation between two persons who 
had made a reciprocal testamentary contract. 
Wharton. 


WILLFUL. Proceeding from a conscious mo- 
tion of the will; voluntary.. Nashville, C. & 
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St. L. Ry. Co. v. Commonwealth, 160 Ky. 50,. 
169 S. W. 511, 513. 

Intractable; having a headstrong disposi- 
tion to act by the rule of contradiction.. 
Bersch v. Morris & Co., 106 Kan. 800, 189 .P. 
934, 935, 9 A. L. R. 1374, Obstinate; per- 
verse. Lynch v. Commonwealth, 131 Va. 762, 
109 S. E. 427, 428; Jones v. State, 7 Ala, App. 
180, 62 So. 306, 307. 

Intending the result which actually comes. 
to pass; designed; intentional; not acci- 
dental or involuntary, Garrett v. Common-- 
wealth, 215 Ky. 484, 285 S. W. 203, 204; 
State v. Muzzy, 87 Vt. 267, 88 A. 895, 896; 
In re Pierce, 163 N. C. 247, 79 S. E. 507, 508; 
Williams v. State, 92 Fla. 648, 109 So. 805,. 
806; Ezell v. Tipton, 150 Tenn. 300, 264 S.. 
W. 355, 3858; In re Keeler (D. C.) 243 F., 770, 
771; State v. Baumann, 311 Mo, 443, 278 S. W. 
974, 976; Thompson v. Hays (C. C. A.) 11 F. 
(2d) 244, 248; State v. Psaras, 121 Wash.. 
156, 208 P. 1094; Stockdale v. Industrial 
Commission of Colorado, 76 Colo. 494, 232: 
P. 669, 670; Cover v. Taliaferro, 142 Md. 
586, 122 A. 2, 6; Grand Trunk Ry. Co. v. 
United States (C. C.. A.) 229 F. 116, 119; 
State v. Avery, 111 Kan. 588, 207 P. 838, 840, 
23 A. L. R. 453; Miller v. State, 9 OkL Cr. 
55, 130 P. 818, 815; People v. Baylinson, 211 
App. Diy.-40, 206 N. Y. S. 804, 807; People 
v. Harrison, 288 N. Y. 348, 144 N. E. 636, 637; 
Reeves v. State (Tex. Civ. App.) 258 S. W. 
577, 583; State v. Mutschler, 55 N. D. 120, 
212 N. W. 832, 884; Von Bank v. United 
States (C. C. A.) 253 F. 641, 642; Holt v. 
State, 107 Ohio St. 307, 140 N. E. 349, 850; 
Archbold v. Huntington, 34 Idaho, 558, 201 
P. 1041, 1043; Roseville Trust Co. v. Ameri- 
can Surety Co. of New York, 91 N. J. Law, 
588, 103 A. 182; State v. Lehman, 131 Minn. 
427, 155 N. W. 899, Ann. Cas. 1917D, 615. 


A “willful” act may be described as one done in- 
tentionally, knowingly, and purposely, without jus- 
tifiable excuse, as distinguished from an act done 
carelessly, thoughtlessly, heedlessly, or inadvert- 
ently. Lobdell Car Wheel Co, v. Subielski, 125 A. 
462, 464, 2 W. W. Harr. (Del) 462. 

A willful differs essentially from a negligent: act. 
The one is positive and the other negative. Sturm 
v. Atlantic Mut. Ins. Co., 38 N. Y. Super. Ct. 317; 
Thayer v. Denver & R. G. R. Co., 21 N. M. 330, 154- 
P. 691, 694. Simple negligence arises merely from 
heedlessness, and consists simply of facts of non- 
feasance, and is therefore incompatible- with will-- 
fulness, which comprises acts of aggressive wrong,. 
Stauffer v. Schlegel, 74 Ind. App. 431, 129 N. E. 4, 
46; and presupposes a conscious purpose to in- 
jure, In re Cunningham (D. C.)'253 F. 663, 665; Ft. 
Wayne & Wabash Valley Traction Co, v. Justus, 180° 
Ind, 464, 115 N. E. 585, 587; Brittain v. Southern Ry: 
Co., 167 N, C. 642, 88 S. EX 702, 703. 

“Willfulness” implies an act done intentionally 
and designedly; ‘‘wantonness” implies action with- 
out: regard to the rights of others, a conscious fail-. 
ure to observe Gare, a conscious invasion of the 
rights of others, willful, unrestrained action; and. 
“recklessness” a disregard of consequelices, an in- 
difference whether a wrong or injury is done or not, 
and an indifference to natural and probable conse— 
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quences, Jensen v. Denver & R. G. R. Co., 44 Utah, 
100, 138 P., 1185, 1188. See, also, Evans v. Illinois Cent, 
R. Co., 289 Mo. 493, 233 S. W. 387, 399; Cover v. 
‘Hershey Transit Co., 290 Pa. 551, 189 A. 266, 268; Fe- 
-ore v. Trammel, 212 Ala. 325, 102 So. 529, 533; Cros- 
man v. Southern Pac. Co., 44 Nev. 286, 194 P. 839, 
843. 

The word “reckless,” as applied to negligence, is 
the legal equivalent of “willful”. or “wanton.” Hel- 
ler v. New York, N. H. & H. R. Co. (C. C. A) 265 
F. 192, 194. And see Strough v. Central R. Co. of 
.New Jersey (C. C. A.) 209 F. 23, 26. 


Conscious; knowing; done with stubborn 
-purpose, but not with malice. Bundy v. 
State, 114 Neb. 121, 206 N. W. 21, 22; Ameri- 
<an Surety Co. of New York v. Sullivan (C. 
C. A) 7 F.2d) 605, 606; Schultz v. Henry 
Ericsson Co., 264 Ill. 156, 106 N. E. 236, 240; 
Ex parte Cowden, 74 Tex. Cr. R. 449, 168 S. 
wW. 539, 540; Beale v. Yazoo Yarn Mill, 125 
Miss. 807, 88 So. 411, 414; State v. Ricken- 
berg, 58 Utah, 270, 198 P. 767, 768; Johnson 
v. U. S. (C. C. A.) 260 F. 788, 785; Siuslaw 
Timber Co. v. Russell, 91 Or. 6, 178 P. 214; 
Helme v. Great Western Milling Co., 48 Cal. 
App. 416, 185 P. 510, 512; Gray v. Alabama 
Fuel & Iron Co., 216 Ala. 416, 113 So. 35, 39. 

Premeditated; malicious; done with evil 
‘intent, or with a bad motive or purpose, of 
with indifference to the natural consequenc- 
es; unlawful; without legal justification. 
State v. Vanderveer, 115 Wash. 184, 196 P. 
‘650; State v. Johnson, 194 N. C. 378, 139 S. 
E. 697, 698; Boyce v. Greeley Square Hotel 
‘Co., 228 N. Y. 106, 126 N. E. 647, 649; State 
v. Ward, 127 Minn. 510, 150 N. W. 209, 210, 
Ann. Cas. 1916C, 674; King v. Empire Col- 
lieries Co., 148 Va. 585, 189 S. E. 478, 479; 58 
A. L. R. 193; Hill v. State, 106 Tex. Cr. R. 
255, 291 S. W. 914; United States v. Stick- 
rath (D. C.) 242 F, 151, 154; United States 
v. Schutte (D. C.) 252 F. 212, 213; Rhoads 
v. First Nat. Bank, 37 N. D. 421, 168 N. W. 
1046, 1050; Weatherall v. Brown, 113 Miss. 
‘887, 74 So. 765, 766; State v. Wilson, 108 Kan. 
‘641, 196 P. 758, 762; State v. Roth, 162 Iowa 
638, 144 N. W. 339, 342, 50 L. R. A. (N. S.) 
841; U.S. Zine Co. v. Ross, 87 OFI. 21, 208 P. 
805, 807; Vanderford v. Wagner, 24 N. M. 
467, 174 P. 426, 427; Thompson v, Hays (C. 
C. A.) 11 F.(2d) 244, 248; Foster v. United 
States (C. C. A.) 256 F. 207, 209; State v. 
Palmer, 94 Vt. 278, 110 A. 436, 437. 


Words which import an exercise of the will, such 
as “feloniously,” “maliciously,” and “unlawfully,” 
will supply the place of the word “willfully” in an 
indictment. Howenstine v. U. S. (C. C. A.) 263 F. 
1, 3; Chapman v. Com., 6 Whart. (Pa.) 427, 34 Am. 
Dec. 565. Contra, State v. Waters (Mo. App.) 189 
S. W. 624; State v. Hyman, 116 Me. 419, 102 A. 231, 
232. 


WILLFUL AND MALICIOUS INJURY. The 
word “willful,” as used in this phrase in the 
Bankruptcy Act July 1, 1898, c. 541, § 17 (2), 
30 Stat. 550, as amended by the Act of Feb. 
5, 1903, ce. 487, 32 Stat. 797 (11 USCA § 35), 
means intentional though not necessarily de- 
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liberate. Nunn v. Drieborg, 235 Mich. 383, 
209 N. W. 89, 90; Wellman v. Mead, 93 Vt. . 
822, 107 A. 396, 404. Mere negligence is not 
enough; In re Roberts (D. C.) 290 F. 257, 
250; In re Byrne (C. C. A.) 206 F. 98, 100; 
there must be an intent to commit a wrong 
either through actual malice or from which 
malice will be implied; McClellan v. Schmidt 
(D. C.) 235 F. 986, 987. Such an injury does 
not necessarily involve hatred or ill will, as 
a state of mind, but arises from intentional 
wrong committed without just cause or ex- 
cuse. In re Dixon (D. C.) 21 F.(2d) 565, 566. 
It may involve merely a willful disregard 
of what one knows to be his duty, an act which 
is against good morals and wrongful in and 
of itself, and which necessarily causes injury 
and is done intentionally. In re Stenger (D. 
C.) 283 F. 419, 420; In re Phillips (D. C.) 298 
F, 135, 138. ` 


WILLFUL MURDER. The unlawful and in- 
tentional killing of another without excuse 
or mitigating circumstances. State v. Dalton, 
178 N. C, 779, 101 S. E. 548, 549. 


WILLFUL NEGLIGENCE. See Negligence. 


WILLINGLY. Voluntarily; unreluctantly; 
without reluctance, and of one’s own free 
choice. Edwards v. State, 21 Ala. App. 375, 
108 So. 639, 640. See State v. Schwab, 109 
Ohio St. 532, 148 N. E. 29, 31. As used in 
an instruction that one cannot invoke the doc- 
trine of self-defense if he enters a fight will- 
ingly, it means voluntarily, aggressively, and 
without legal excuse. State v. Evans, 194 
N. C. 121, 138 S. E. 518, 519. 


WILLS ACT. In England. The statute 32 
Hen. VIII. c. 1, passed in 1540, by which per- 
sons seized in fee-simple of lands holden in 
socage tenure were enabled to devise the 
same at their will and pleasure, except to 
bodies corporate; and those who held estates 
by the tenure of chivalry were enabled to de 
vise two-third parts thereof. 

Also, the statute 7 Wm. IV. & 1 Vict. c. 26, 
passed in 1837, and also called “Lord Lang- 
dale’s Act.” This act permits of the disposi- 
tion by will of every kind of interest in real 
and personal estate, and provides that all 
wills, whether of real or of personal estate, 
shall be attested by two witnesses, and that 
such attestation shall be sufficient. Other im- 
portant alterations are effected by this stat- 
ute in the law of wills. Mozley & Whitley. 


WINCHESTER MEASURE. The standard 
measure of England, originally kept at Win- 
chester. 1 Bl. Comm. 274. 


WINCHESTER, STATUTE OF. A statute 
passed in the thirteenth year of the reign of 
Edward I., by which the old Saxon law of 
police was enforced, with many additicnal 
provisions. 2 Reeve, Eng. Law, 163; Crabb, 
Hist. Eng. Law, 189. It required every man 
to provide himself with armor to aid in keep- 
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ing the peace; and if it did not create the of- 
fices of high and petty constables, it recogniz- 
ed and regulated them, and charged them 
with duties answering somewhat to those of 
our militia officers. The statute took its name 
from the ancient capital of the kingdom. It 
was repealed by the Statute of 7 & 8 Geo, IV. 
ec, 27. See 1 Seld. Essays 153. 


WIND SHIELD. On automobiles, the glass 
between the two front standards or posts ;— 
not ordinarily including wind deflectors plac- 
ed outside of such standards. Hammond v. 
Benzer Corporation (D. C.) 295 F. 908, 912. 


WIND UP. To settle the accounts and liqui- 
date the assets of a partnership or corpora- 
tion, for the purpose of making distribution 
and dissolving the concern. State v. Norman, 
86 OKl. 36, 206 P. 522, 527; State v. Quigley, 
93 Okl. 296, 220 P. 918; Foster v. Stewart, 
113 Kan. 402, 214 P. 429, 480; Barret v. Skal- 
sky, 118 Kan, 162, 233 P. 1043. 


WINDING-UP ACTS. In English law. Gen- 
eral acts of parliament, regulating settle- 
ment of corporate affairs on dissolution. 


WINDOW. An opening made in the wall of a 
pbuilding to admit light and air, and to furnish 
a view or prospect. Hale y. Ins. Co., 46 Mo. 
App. 508; Benner v. Benner, 119 Me. 79, 109 
A. 376, 377. The use of this word in law is 
chiefly in connection with the doctrine of an- 
cient lights and other rights of adjacent own- 
ers. 


WINDOW ENVELOPE. One which has on its 
face a patch of transparent paper forming 
a window through which an address written 
upon an inclosure can be seen. Outlook Eu- 
velope Co. v. Samuel Cupples Envelope Co. 
(C. C. A.) 223 F. 327, 329. 


WINDOW TAX. A tax on windows, levied 
on houses which contained more than six win- 
dows, and were worth more than £5 per an- 
num; established by St. 7 Wm., III. ¢.18. St. 
14. & 15 Vict. c. 36, substituted for this tax a 
tax on inhabited houses. Wharton. 


WINDSHAKES. Cracks in timber that are 
due to the wind when the timber stood, or to 
drying in the center after the timber is cut. 
Swartz v. Bergendahl-Knight Co., 259 Pa, 421, 
108 A, 220, 221. 


WINDSOR FOREST. A royal forest founded 
by Henry YIII. 


WINDSTORM. This term, as used in a policy 
indemnifying against damage to property by 
windstorm, cyclone, or tornado, takes its 
meaning from the words “tornado” and “ey- 
clone,” and should be construed to be some- 
thing more than an ordinary gust of wind, no 
matter how prolonged, and though the whirl- 
ing features which usually accompany. torna- 
does and cyclones need not be present, it must 
assume the aspect of a storm. Scottish Un- 


ion & National Ins. Co. v. B. E. Linkenhelt & 
Co., 70 Ind. App. 324, 121 N. E. 873, 375, 


WINDY SHOTS. In blasting operations, ex- 
plosions which cause pieces of rock to fly up 
in the air. Brede y. Minnesota Crushed Stone 
Co., 146 Minn, 406, 178 N. W. 820, 821. 


WINE. .The fermented juice of the grape. 
State v. Moore, 5 Blackf. (Ind.) 118; Burzo 
v. State, 191 Ind. 319, 130 N. E. 796, 797; Unit- 
ed States v. Sweet Valley Wine Co. (D. C.) 208 
F. 85, 87. A vinous liquor, Peretto v. State, 
$1 Okl, Cr. 319, 238 P. 870, containing more 
than 1 per cent. of alcohol, People v. Mueller, 
168 Cal. 526, 143 P. 750, 751. Sometimes loose- 
ly used as to unfermented juice of the grape 
or any fruit used as a beverage. State vV. 
Rosasco, 103 Or. 343, 205 P. 290, 295. But 
see State v. Dennison, 85 W. Va. 261, 101 S. 
E. 458, 460. 


WINTER. A period of three months, whether 
reckoned astronomically from the winter sol- 
stice, on December 21, to the vernal equinox, 
on March 21, or according to the conventional 
method used in the United States as including 
December, January, and February. Saarela 
v. Hoglund, 198 Ill. App. 485, 487. In a pop- 
ular sense, the cold months. Whitney v, Ar- 
onson, 180 P. 700, 21 Cal. App. 9. 


WINTER CIRCUIT. An occasional circuit 
appointed for the trial-of prisoners, in Eng- 
jland,. aud in some eases of civil causes, be- 
tween Michaelmas and Hilary terms. 


WINTER HEYNING. The season between 
11th November and 23d April, which is ex- 
cepted from the liberty of commoning in cer- 
tain forests, St. 23 Car. II. c. 3. 


WISBY, LAWS OF. The name given to a 
code of maritime laws promulgated at Wisby, 
then the capital of Gothland, in Sweden, in 
the latter part of the thirteenth century. This 
compilation resembled the laws of Oleron in 
many respects, and was early adopted, as a 
system of sea laws, by the commercial nations 
of Northern Europe. It formed the founda- 
tion for the subsequent code of the Hanseatic 
League. A translation of the Laws of Wisby 
may be seen in the appendix to 1 Pet. Adm. 
And see 3 Kent, Comm. 13. They are also 
printed in 30 Fed. Cas. 1189. 


WISH. Eager desire; longing; expression 
of desire; a thing desired; an object of de- 
sire. Noice v. Schnell, 101 N. J. Eq, 252, 187 
A. 582, 589, 52 A. L. R. 965. As used in wills, 
it is sometimes merely directory or precatory ; 
Colonial Trust Co. v. Brown, 105 Conn. 261, 
185 A. 555, 563; Schill v. Schill, 101 N. J. 
Eq. 482, 188 A. 530,531; and sometimes man- 
datory; Strout v. Strout, 117 Me. 357, 104 A. 
577, 578; being equivalent to “will,” Tzeses 
v. Tenez Const. Co, 97 N. J. Eq. 501, 128:A, 
888, or to “give” or “devise,” Brown vy. Brown, 
180 N. O. 433, 104 S. E. 889, 890. . 
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WISTA, In Saxon law. Half a hide of land, 
or sixty acres. 


WIT. To know; to learn; to be informed. 
Used only in the infinitive, to wit, which term 
is equivalent to “that is to say,” “namely,” or 
“videlicet.” 


WITAM. The purgation from an offense by 
the oath of the requisite number of witnesses. 


WITAN. In Saxon law. Wise men; persons 
of information, especially in the laws; the 
king’s advisers; members of the king’s coun- 
cil; the optimates, or principal men of the 
kingdom.. 1 Spence, Eq. Jur. 11, note. 


WITCHCRAFT. Under Sts. 33 Hen, VIII. 
c. 8, and 1 Jac. I. ce. 12, the offense of witch- 
craft, or supposed intercourse with evil spir- 
its, was punishable with death. These acts 
were not repealed till 1736. 4 Bl. Comm. 60, 
61. In Salem, in 1692, 20 persons were put to 
death by hanging. The last victims in Eng- 
land were executed in 1716, and the last in 
Scotland in 1722. 29 Encyc. Americana, 430, 
431; 1 Beard, Rise of Amer. Civilization, 150. 


WITE. Sax. A punishment, pain, penalty, 
mulct, or criminal fine. Cowell. 

An atonement among the early Germans by 
a wrong-doer to the king or the community. 
It is said to be the germ of the idea that 
wrong is not simply the affair of the injured 
individual, and is therefore a condition prece- 
dent to the growth of a criminal law. 2 
Holdsw. Hist. E. L. 37. See í Sel. Essays, 
Anglo-Amer, L. H. 100. 


WITEKDEN. A taxation of the West Sax- 
ons, imposed by the public council of the king- 
dom. 


WITENA DOM. In Saxon law. The judg- 
ment of the county court, or other court of 
competent jurisdiction, on the title to prop- 
erty, real or personal, 1 Spence, Eq. Jur. 22. 


WITENAGEMOTE. (Spelled, also, witenage- 
mot, wittenagemot, witanagemote, etc.) “The 
assembly of wise men.” This was the great 
national council or parliament of the Saxons 
in England, comprising the noblemen, high 
ecclesiastics, and other great thanes of the 
kingdom, advising and aiding the king in the 
general administration of government. 


It was the grand council of the kingdom, and was 
held, generally, in the open air, by public notice or 
particular summons, in or near some city or pop- 
ulous town. These notices or summonses were is- 
sued upon determination by the king’s select coun- 
cil, or the body met without notice, when the throne 
was vacant, to elect a new king. Subsequently to 
the Norman Conquest it was called commune con- 
cilium regni, curia regis and finally parliament; 
but its character had become considerably changed. 
It was a court of last resort, more especially for 
determining disputes between the king and his 
thanes, and, ultimately, from all inferior tribunals, 
Great offenders, particularly those who were mem- 
bers of or might be summoned to the king’s court, 
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were here tried. The casual loss of title-deeds was 
supplied, and a very extensive equity jurisdiction ex- 
ercised. 1 Spence, Eq. Jur. 73; 1 Bla. Comm, 147; 
1 Reeve, Hist. Eng. Law 7; 9 Co. Pref. It passed 
out of existence with the Norman Conquest, and the 
subsequent Parliament was a separate growth, and 
not a continuation of the Witenagemot. 29 Encyc. 
Americana, 432. 


WITENS. The chiefs of the Saxon lords or 
thanes, their nobles, and wise men. 


WITH. A word denoting association or con- 

nection. Van Meter v. Goldfare, 236 Tl. App. 

126, 134. Sometimes equivalent to the words, 

“in addition to,” but not synonymous with - 
“including,” as in a complaint demanding a 

specified sum, “with interest.’ Halpern v. 

Langrock Bros. Co., 169 App. Div. 464, 155 N. 

Y. S. 167, 168. 


WITH ALL FAULTS. This phrase, used in a 
contract of sale, implies that the purchaser 
assumes the risk of all defects and imperfec- 
tions, provided they do not destroy the iden- 
tity of the thing sold. 


WITH STRONG HAND. In pleading. A 
technical phrase indispensable in describing a 
forcible entry in an indictment. No other 
word or circumlocution will answer the same 
purpose. Rex v. Wilson, 8 Term R. 357. 


WITHDRAW. To take away what has been 


, enjoyed; to take from. Central R. & B. Co. 


v. State, 54 Ga. 409. To remove. Hamilton v. 
Kentucky Distilleries & Warehouse Co. (C. C. 
A.) 288 F, 326, 327. 


WITHDRAWAL. The withdrawal of charg- 
es is a failure to prosecute by the person pre- 
ferring them ;—distinguished from a dismiss- 
al, which is a determination of their inva- 
lidity by the tribunal hearing them, Butler 
vy. McSweeney, 222 Mass. 5, 109 N, B. 653, 655. 


WITHDRAWING A JUROR. In practice. 
The withdrawing of one of the twelve jurors 
from the box, with the result that, the jury 
being now found to be incomplete, no further 
proceedings can be had in the cause, The 
withdrawing of a juror is always by the agree- 
ment of the parties, and is frequently done at 
the recommendation of the judge, where it is 
doubtful whether the action will lie; and in 
such case the consequence is that each party 
pays his own costs (in Pennsylvania it is held 
that the costs abide the event of the suit). It 
is, however, no bar to a future action for the 
same cause. 2 Tidd, Pr. 861, 862; 1 Archb. 
Pr. K. B. 196; Wabash R. Co. v. McCormick, 
23 Ind. App. 258, 55 N. E. 251; People v. 
Judges of New York, 8 Cow. (N. Y.) 127; Glen- 
denning v. Canary, 64 N. Y. 636; Wolcott v. 
Studebaker (C. C.) 34 F. 8; 3 Term 657; 1 Cr. 
M. & R. 64; Tr. & H. Pr. § 689; Ry. & M. 402; 
8 B. & Ad: 349; 3 Chitty, Pr. 917. In Ameri- 
ean practice, it is usually a mere method of 
continuing a case, for some good; reason. 
The cases are collected in a note in 48 L, R. 
A, 432, 
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WITHDRAWING RECORD, In practice. 
The withdrawing by a plaintiff of the nisi 
prius or trial record filed in a cause, just be- 
fore the trial is entered upon, for the purpose 
of preventing the cause from being tried. 
This may be done before the jury are sworn, 
and afterwards, by consent of the defendant’s 
counsel. 2 Tidd, Pr. 851; 1 Archb. Pr. K. B. 
189; 3 Chit. Pr. 870; 2C. & P, 185; 3 Camp. 
333. 


WITHERNAM. In practice. A taking by 
way of reprisal; a taking or a reprisal of 
other goods, in lieu of those that were former- 
-ly taken and eloigned or withholden. 2 Inst. 
141. A reciprocal distress, in lieu of a previ- 
ous one which has been eloigned. 3 BI. Comm. 
148. 

The name of a writ which issues on the 
return of elongate to an alias or pluries writ 
of replevin, by which the sheriff is command- 
ed to take the defendant’s own goods which 
may be found in his bailiwick, and keep them 
safely, not to deliver them to the plaintiff 
until such time as the defendant chooses to 
submit himself and allow the distress, and the 
whole of it to be replevied; and he is there- 
by further commanded that he do return to 
the court in what manner he shall have exe- 
cuted the writ. Hamm. N. P. 453; 2 Inst. 
140; Fitzh. N. B. 68, 69. 


WITHERSAKE. An apostate, or perfidious 
renegade. Cowell. 


WITHHOLD. To retain in one’s possession 
that which belongs to or is claimed or sought 
by another. Fitzpatrick v. Garver, 253 Mo. 
189, 161 S. W. 714, 715. To omit to disclose 
upon request; as, to withhold information. 
State v. Sharp, 121 Minn. 381, 141 N. W. 526, 
527, 528. To withhold commissions implies 
a temporary suspension rather than a total 
and final denial or rejection of the same. U. 
S. v. Dumas, 149 U. S. 278, 13 S. Ct. 872, 37 
L. Ed. 734. 


Withholding the means of support means some- 
thing more than failure to support or nonsupport. 
It presupposes the existence or the ability to obtain 
the means of support by the accused, and need by 
the alleged dependent or dependents from whom sup- 
port is withheld, That which has no existence, 
actual or potential, cannot be withheld; neither 
can that be withheld which is already possessed. 
Stedman v. State, 80 Fla. 547, 86 So. 428, 430, 


WITHIN. Into. State v. Warburton, 97 
Wash. 242, 166 P. 615, 617. 

Through. Mississippi Cent. R. Co. v. Pace, 
109 Miss. 667, 68 So. 926, 927, 

On, Thus, under a policy insuring against 
accidents by being accidentally thrown from 
within a vehicle, where the insured is on a 
log cart loaded with logs, he is “within” the 
vehicle. Continental Life Ins. Co. v.. Wilson, 
36 Ga. App. 540, 137 S. E. 408. 

Inside the limits of. Sacks v. Legg, 219 Ill. 
App. 144, 148; Ex parte Watson, 82 W. Va. 
201, 95 S. E. 648, - 
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A statute providing that nothing in the act should 
be construed as affecting the powers of municipali- 
ties to regulate motor vehicles which are used 
“within their limits’ for public hire, means vehicles 
doing business between points within the munici- 
palities themselves, and does not include vehicles 
carrying passengers exclusively to or from points. 
without the municipalities. City of Argenta v. 
Keath, 130 Ark, 334, 197 S. W. 686, 687, L. R. A. 1918B, 
Compare Converse y. Northern Pac, Ry. Co. 
(©. ©. A.) 2 F. (2ā) 959, 960. 


When used in statutes and contracts with 
reference to the time for performing some 
act, as in the phrase “within ten days,” and 
in similar expressions, the word “within” may 
be variously understood. It may mean in; 
during; inside of. State v. Justice Court of 
Silver Bow Tp., Silver Bow County, 80 Mont. 
58, 257 P. 1034, 1036; State v. Risjord, 183 
Wis. 553, 198 N. W. 278, 274; Gallup & Co. v. 
Rozier, 172 N. C. 288, 90 S. E, 209, 212. See, 
also, McDougald v. Incorporated Town of Bro- 
ken Bow, 71 Okl. 231, 176 P. 959, 961. On the 
other hand, it may mean not beyond; not 
later than; prior to. Levert v. Read, 54 Ala. 
529, 581; In re Cliff Improvement, 122 Wash. 
335, 210 P. 676, 677; Live Cak Lumber Co. 
v. Farr, 28 Cal. App. 641, 153 P. 741, 742. 
See, also, Royal Grocery Co. v. Oliver, 57 Cal. 
App. 278, 207 P. 61, 62, with which compare 
State v. Howell, 77 Wash. 651, 188 P. 286, 287. 
It may be used in the sense of at the end of. - 
Adams v. Cummiskey, 4 Cush. (Mass.) 420; 
contra, Dorr v. Bankers’ Surety Co. (Mo. App.) 
218 S. W. 398, 400. 


The use of the word “within” as a Hmit of time, 
or degree, or space, embraces the last day, or de- 
gree, or entire distance, covered by the limit fixed. 
Rice v, J. H. Beavers & Co., 196 Ala. 355, 71 So. 659; 
Ardery v. Dunn, 181 Ind. 225, 104 N. E. 299, 300; 
Laws N. Y. 1910, c. 347. ~ 


WITHOUT. Outside; beyond. Welton v. 
Missouri, 91 U. S. 277, 23 L. Ed. 347; Ainslie 
v. Martin, 9 Mass. 456; Collins v. Morgan (C. 
C. A.) 243 F. 495, 498. In excess of. Milwau- 
kee Western Fuel Co. v. Industrial Commis- - 
sion of Wisconsin, 159 Wis. 635, 150 N. W. 
998, 999. 


WITHOUT DAY. A term used to signify that 
an adjournment or continuance is indefinite 
or final, or that no subsequent time is fixed 


.for another meeting, or for further proceed- 


ings. See Sine Die. 

WITHOUT DELAY. Instantly; at once. 
Rathbun v. Globe Indemnity Co., 107 Neb. 18, 
184 N. W. 908, 908, 24 A. L. R. 191. Also, 
within the time allowed by law. See State 
v. Dolan (Mo. App.) 216 S. W. 334. 


WITHOUT HER CONSENT. This phrase, as 
used in the law of rape, is equivalent to 
“against the will,” and signifies the mani- 
festation of the utmost reluctance and great- 
est resistance on the woman’s part, State v. 
Catron, 317 Mo. 894, 296 S. W. 141, 143, 
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WITHOUT IMPEACHMENT OF WASTE. 
The effect of the insertion of this clause in a 
lease for life is to give the tenant the right 
to cut timber on the estate, without making 
himself thereby liable to an action for waste. 
When a tenant for life holds the land. with- 
out impeachment of waste, he is, of course, 
dispunishable for waste, whether wilful or 
otherwise. But still this right must not be 
wantonly abused so as to destroy the estate; 
and he will be enjoined from committing 
malicious waste. Bac. Abr. Waste (N); 2 Eq. 
Cas. Abr. Waste (A, pl. 8). And see Derham 
v. Hovey, 195 Mich, 243, 161 N. W. 883, 884, 
21 A. L. R. 999. 


WITHOUT JUSTIFICATION. In a statute 
punishing any parent who willfully or with- 
out justification deserts a child under 16 
years of age in destitute or necessitous cir- 
cumstances, the term “without justification” 
is equivalent to “willfully.” Ex parte Strong, 
95 Tex. Cr. R. 250, 252 S. W. 767, 769. 


WITHOUT NOTICE. As used of purchasers, 
ete., equivalent to “in good faith.” Hunt v. 
Gragg, 19 N. M. 450, 145 P. 136, 138. 


WITHOUT PREJUDICE. Where an offer or 
admission is made “without prejudice,” or a 
motion is denied or a suit dismissed “with- 
out prejudice,” it is meant as a declaration 
that no rights or privileges of the party con- 
cerned are to be considered as therehy waived 
or lost except in so far as may be expressly 
conceded or decided. See Genet v. Delaware 
& H. Canal Co., 170 N. Y. 278, 63 N. Ð. 350; 
O'Keefe v. Irvington Real Estate Co., 87 Md. 
196, 39 Atl. 428; Ray v. Adden, 50 N. H. 84, 
9 Am. Rep. 175; Seamster v. Blackstock, 
83 Va. 232, 2 S. E. 36,5 Am. St. Rep. 262; 
Taylor v. Slater, 21 R. I. 104, 41 Atl. 1001; 
Kempton v. Burgess, 136 Mass. 192; Olson v. 
Coalfield School Dist. No. 16 of Divide Coun- 
ty, 54 N. D. 657, 210 N. W. 180, 181. See, also, 
In re Hand, 266 Pa. 277, 109 A. 692, 694; 
Hinton v. Bogart, 79 Misc. 418, 140 N. Y. 8. 
111, 118. A dismissal “without prejudice” 
allows a new suit to be brought on the same 
cause of action. Freidenbloom v. McAfee 
(Tex. Civ. App.) 167 S. W. 28; W. T. Raleigh 
Co. v. Barnes, 143 Miss. 597, 109, So. 8, 9; 
Merrill v, Merrill, 95 N. J. Hq. 398, 123 A. 
613, 614; McIntyre v. McIntyre, 205 Mich. 
496, 171 N. W. 398, 394. 


WITHOUT RECOURSE. This phrase, used 
in making a qualified indorsement of a nego- 
tiable instrument, signifies that the indorser 
means to save himself from liability to sub- 
sequent holders, and is a notification that, if 
payment is refused by the parties primarily 
liable, recourse cannot be had to him. See 
Thompson v. First State Bank, 102 Ga, 696, 
29 S. E. 610; Epler v. Funk, 8 Pa. 468; 
Youngberg v. Nelson, 51 Minn. 172, 58 N. W. 
629, 38 Am. St. Rep. 497; Bankhead v. Owen, 
60 Ala. 461; National City Bank of St. Louis, 


WITNESS 


Mo., v. Taylor (Tex. Civ. App.) 203 S. W. 618, 
618; Binswanger v. Hewitt, 79 Mise. 425, 
140 N. Y. S. 148, 145. See, also (as to a deed), 
Robinson v. Boynton Coal Co., 58 Pa. Super. 
Ct. 176, 179. An indorser “without recourse” 
specially declines to assume any responsibil- 
ity for payment. Arthur v. Rosier, 217 Mo. 
App. 382, 266 S. W. 737, 738. He assumes no 
contractual liability by virtue of the indorse- 
ment itself, Kaill v. Bell, 88 Kan. 666, 129 P. 
1135, 1136, and becomes a mere assignor ‘of 
the title to. the paper, Cameron vy. Ham, 23 
Ohio App. 359, 155 N. E. 655, 656, but such an 
indorsement does not indicate that the in- 
dorsee takes with notice of defects, or that 
he does not take on credit of the other par- 
ties to the note, Robertson v. American Inv. 
Co., 170 Ark. 413, 279 S. W. 1008, 1010. 


WITHOUT RESERVE. A term applied to a 
sale by auction, indicating that no price is 
reserved. 


WITHOUT STINT. Without limit; without 
any specified number. 


WITHOUT THE STATE. This phrase, in a 
statute providing that in computing limita- 
tions, the time during which the defendant 
shall be without the state shall be excluded, 
has no relation to mere temporary absence 
from domicile or residence in the state. Clegg 
v. Bishop, 105 Conn. 564, 136 A, 102, 104. 


WITHOUT THIS, THAT. In pleading. 
Formal words used in pleadings by way of 
traverse, particularly by way of special trav- 
erse, (q. v.,) importing an express denial of 
some matter of fact alleged in a previous 
pleading, including the declaration, plea, 
replication, etc. Steph. Pl. 168, 169, 179, 180. 
The Latin term is absque hoe. Com. Dig. 
Pleader (G 1); 1 Chitty, P1. 576, note a. 


WITNESS, v To subscribe one’s name to a 
deed, will, or other document, for the pur- 
pose of attesting its authenticity, and prov- 
ing its execution, if required, by bearing wit- 
ness thereto. ` 


WITNESS, n. In the primary sense of the 
word, a person who has knowledge of an 
event. As the most direct mode of acquiring 
knowledge of an event is by seéing it, “wit- 
ness” has acquired the sense of a person who 
is present at and observes a transaction. 
Sweet. See State v. Desforges, 47 La. Ann. 
1167, 17 South. 811; In re Losee’s Will, 13 
Misc. 298, 34 N. Y. Supp. 1120; -Bliss v, Shu- 
man, 47 Me. 248. 

A person whose declaration under oath (or 
affirmation) is received as evidence for any 
purpose, whether such declaration be made 
on oral examination or by deposition or affi- 
davit. Code Civ. Proe. Cal. § 1878. 

One who is called upon to be present at a 
transaction, as a wedding, or the making of 
a will, that he may thereafter, if necessary, 
testify to the transaction. 


WITNESS 


In Conveyancing 
One who sees the execution of an instru- 
ment, and subscribes it, for the purpose of 
confirming its authenticity by his testimony. 
In General 


Adverse witness. A witness whose mind dis- 
closes a bias hostile to the party examining 
him, Brown; Greenough v. Eccles, 5 C. B. 
(N. 8.) 801. 
—Attesting witness. See Attestation, 
—Competent witness. See Competent. 
See Credible. 

See that title, 


See that title. 


—Credible witness. 
—Prosecuting witness. 
—Subscribing witness. 


—Swift witness. See that title. 


—Witness to will. One who has attested the 
will by subseribing his name thereto. In re 
Johnson's Will, 175 Wis. 1, 183 N. W. 888, 889. 


WITNESSING PART, in a deed or other 
formal instrument, is that part which comes 
after the recitals, or, where there are no re- 
citals, after the parties. It usually com- 
mences with a reference to the agreement or 
intention to be effectuated, then states or re- 
fers to the consideration, and concludes with 
the operative words and parcels, if any. 
Where a deed effectuates two distinct ob- 
jects, there are two witnessing parts, 1 Dav. 
Pree. Cony. 68, et seg.; Sweet. 


WITTINGLY means with Knowledge and by 
design, excluding only cases which are the 
result of accident or forgetfulness, and in- 
cluding cases where one does an unlawful act 
through an erroneous belief of his right. Os- 
borne v. Warren, 44 Conn. 357. 


WITWORD. A legally allowed claim, more 
especially the right to vindicate ownership or 
possession by one’s affirmation under oath. 
Vinogradoff, Engl. Soc. in 11th Cent. 9. 


WOLD. Sax. In England. A down or 
champaign ground, hilly and void of wood. 
Cowell; Blount. 


WOLF’S HEAD. In old English law. This 
term was used as descriptive of the condition 
of an outlaw. Such persons were said to 
carry a wolf’s head, (caput lupinum;) for 
if caught alive they were to be brought to 
the king, and if they defended themselves 
they might be slain and their heads carried 
to the king, for they were no more to be ac- 
counted of than wolves. Termes de la Ley, 
“Woolferthfod.” i 


WOMEN. Al the females of the human spe- 
cies. All such females who have arrived at 
the age of puberty. . Dig. 50, 16, 13. 


WONG. Sax. In‘old records. A field. - Spel- 


man; Cowell 
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WOOD. The tough, hard substance of all 
trees and shrubs. It includes not only the 
hard fiber bundles of trees and shrubs in gen- 
eral, but also the tougher fibrous components 
of some herbaceous plants. It is a very 
broad term and includes not only material 
obtained from exogenous plants, but also like 
substances obtained from palms, from bamboo 
(which is a giant grass), and from some ferns 
(which are herbaceous plants). Steinhardt 
& Bro. v. U. S., 9 Ct. Cust. App. 62, 63. 


WOOD-CORN. In old records. A certain 
quantity of oats or other grain, paid by cus- 
temary tenants to the lord, for liberty to pick 
up dead or broken wood. Cowell. 


WOOD-GELD. In old English law. Money 
paid for the liberty of taking wood in a for- 
est. Cowell. 


Immunity from such payment. Spelman. 


WOOD LEAVE. A license or right to cut 
down, remove, and use standing timber on a 
given estate or tract of land. Osborne v. 
O'Reilly, 42 N. J. Eq. 467, 9 Atl. 209. 


WOOD-MOTE. In forest law. The old name 
of the court of attachments; otherwise call- 
ed the “Forty-Days Court.” Cowell; 3 BI. 
Comm. 71. ' 


WOOD PLEA COURT. A court held twice 
in the year in the forest of Clun, in Shrop- 
shire, for determining all matters of wood 
and agistments. Cowell, 


WOOD-STREET COMPTER. The name of 
an old prison in London. 


WOODS. A forest; land covered with a 
large and thick collection of natural forest 
trees. The old books say that a grant of 
“all his woods” (omnes boscos suos) will pass 
the land, as well as the trees growing upon 
it. Co. Litt. 4b. See Averitt v. Murrell, 49 
N. C. 323; Hall v. Cranford, 50 N. C. 3; 
Achenbach v. Johnston, 84 N. C. 264. 


WOODSRIDER. This term has been applied 
to an overseer of work in the woods for a pri- 
vate turpentine operator. Griffith v. Hulion, 
90 Fla. 582, 107 So. 354, 355. 


WOODWARDS. Officers of the forest, whose 
duty consists in looking after the wood and 
vert and venison, and preventing offenses re- 
lating to the same. Manw, 189. 


WOODWORK. Objects made of wood and 
things produced by the carpenter or joiner’s 
art. Smith v. National Fire Ins. Co., 175 N. 
C. 314, 95 S. E. 562, 564. 


WOODWORKER. A worker in wood, as a 
earpenter, joiner, or cabinetmaker. Smith y. 
National Fire Ins. Co., 175 N. C. 314, 95 S. E. 
562, 564. 

WOOL-SACK. The seat of the lord chancel- 
lor of England in the house of lords, being a 
large square bag of wool, without back or 
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arms, covered with red cloth. 


Webster; 
Brande. ; 


WORDS. As used in law, this term generally 
signifies the technical terms and phrases ap- 
propriate to particular instruments, or aptly 
fitted to the expression of a particular inten- 
tion in legal instruments. See the subtitles 
following. 


WORDS OF ART. The vocabulary or termi- 
nology of a particular art or science, and es- 
pecially those expressions which are idiomatic 
or peculiar to it. See Cargill v. Thompson, 57 
Minn. 534, 59 N. W. 638. 


WORDS OF LIMITATION. See Limitation. 


WORDS OF PROCREATION. To create an 
estate tail by deed, it is necessary that words 
of procreation should be used in order to con- 
fine the estate to the descendants of the first 
grantee, as in the usual form of limitation,— 
“to A. and the heirs of his body.” Sweet. 


WORDS OF PURCHASE. See Purchase. 


WORK. Any form of physical or mental ex- 
ertions, or both combined, for the attainment 
of some object other than recreation or 
amusement. Republic Tool & Mfg. Co. v. 
Lenarz, 17 Ohio App. 500, 501, 502. 


WORK AND LABOR. The name of one of 
the common counts in actions of assumpsit, 
being for work and labor done and materials 
furnished by the plaintiff for the defendant. 


WORK-BEAST, or WORK-HORSE. These 
terms mean an animal of the horse kind, 
which can be rendered fit for service, as well 
as one of maturer age and in actual use. 
Winfrey v. Zimmerman, 8 Bush (Ky.) 587. 


WORK FLOATS. “Work floats,” used to re- 
cover sunken logs, are rafts made of logs with 
boards nailed across on which men stand to 
work. Ledoux y. Joncas, 163 Minn. 498, 204 
N. W. 635, 636. 


WORK~HOUSE. A place. where convicts (or 
paupers) are confined and kept at labor. 


WORKING DAYS. 
In Maritime Law 


Running or calendar days on which law 
permits work to be done, excluding Sundays 
and legal holidays. Sherwood v. American 
Sugar Refining Co. (C. C. A.) 8 F.(2d) 586, 588; 
The Olaf (D. C.) 248 F. 807, 809. 


Under Construction Contracts 


The term “working days” may exclude not 
only Sundays and holidays, but also days 
upon which no work can be done because of 
weather conditions. Christopher & Simpson 
Architectural Iron & Foundry Co, v. E. A. 
Steininger Const. Co., 200 Mo. App. 33, 205 8. 
W. 278, 288; F, J. Mumm Contracting Co. v. 
Village of Kenmore, 104 Misc. 268, 171 N. XY. 
N. 673. 


WORKS 


WORKMAN. One who labors; one employed — 
to do business for another; one engaged in 
some form of manual labor, whether skilled 
or unskilled. Harris v. City of Baltimore, 151 
Md. 11, 133 A. 888, 889; Europe v, Addison 
Amusements, 231 N. Y. 105, 181 N. E. 750. 

A “workman,” in the broad sense, is one 
who works in any department of physical or 
mental labor, but in common speech is one 
who is employed in manual labor, such as an 
artificer, mechanic, or artisan; while an “em- 
ployé” in a broad sense is one who receives 
salary, wages, or other compensation from 
another, but the term is usually applied to 
clerks, laborers, etc., and not to the higher 
officers of a corporation. Bowne v. S. W. 
Bowne Co., 221 N. ¥. 28, 116 N. E. 364, 365. 


Under Workmen’s Compensation Acts 


The term “workman” in the. Workmen’s 
Compensation Act means, as the act states, 
one who engages to furnish services subject 
to the control of an employer, and the rela- 
tion necessary to constitute one an employer 
and another a workman under the act is the 
relation of master and servant originating in 
a contract for personal services, subject to 
complete control of the details of the work 
and the mode of its performance. Landberg 
v. State Industrial Accident Commission, 107 
Or. 498, 215 P. 594, 596. 


WORKMEN'S COMPENSATION ACTS. 
Laws passed in most of the states of the Un- 
ion which provide for fixed awards to em- 
ployees or their dependents in case of indus- 
trial accidents and dispense with proof of 
negligence and legal actions. Some of the 
acts go beyond the simple determination of 
the right to compensation, and provide insur- 
ance systems, either under state supervision 
or otherwise. 

Under the acts, methods are usually pre- 
scribed for the expression by employers and 
workmen of their preference as to the ac- 
ceptance or rejection of the compensation sys- 
tem. This ranges from each workman filing 
a written rejection to a presumed acceptance 
in the absence of forma] rejection. 

Under the elective system in most of the 
states, it is made an inducement, that where 
employers refuse to come within the provi- 
sions of the compensation law, the customary 
defenses to actions for injuries shall not be 
allowed them. 


WORKS. Sometimes, a mill, factory, or oth- 
er establishment for performing industrial 
labor of any sort (South St. Joseph Land Co. 
v. Pitt, 114 Mo. 135, 21 8. W. 449); also, a 
building, structure, or erection of any kind 
upon land, as in the civil-law phrase “new 
works,” 
New Works 


A term of the civil law comprehending 
every sort of edifice or other structure which 
is newly commenced on a given estate or lot. 
Its importance lies chiefly in the fact that a 
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remedy is given (“denunciation of new 
works”) to an adjacent proprietor whose prop- 
erty would be injured or subjected to a more 
onerous servitude if such a work were al- 
lowed to proceed to completion. 


Public Works 


Works, whether of construction or adapta- 
tion, undertaken and carried out by the na- 
tional, state, or municipal authorities, and de- 
signed to subserve some purpose of public 
necessity, use, or convenience; such as public 
buildings, roads, aqueducts, parks, etc, See 
Ellis v. Common Council, 123 Mich. 567, 82 N. 
W. 244; Winters v. Duluth, 82 Minn. 127, 84 
N. W. 788; Clough y. City of Colorado 
Springs, 70 Colo. 87, 197 P. 896; Johnston v. 
City of Hartford, 96 Conn. 142, 118 A. 273, 
274; American Tobacco Co: v. Missouri Pac. 
Ry. Co., 247 Mo. 374, 157 S. W. 502, 552; Chat- 
tanooga & Tennessee River Power Co. v. U.S. 
(C. C. A.) 209 F. 28, 29. All fixed works con- 
structed for public use. State y. A. H. Read 
Co., 33 Wyo. 387, 240 P. 208, 211. The term 

. usually relates to the construction of public 
improvements and not to their maintenance 
or operation. State v. Peters, 112 Ohio St. 
249, 147 N. B. 81, 88. It is not so uncertain as 
to invalidate a statute providing that in the 
employment of mechanics and laborers in the 
construction of public works, preference shall 
be given to citizens. Lee v. City of Lynn, 223 
Mass, 109, 111 N. E. 700, 701. 


WORKSHOP, Under the Workmen’s Com- 
pensation Act (Rem. Code Wash. 1915, §§ 
6604-2, 6604—3), Rem. Rev. Stat. §§ 7674, 
7675, a room or place wherein power-driven 
machinery is employed and manual labor ig 
exercised by way of trade for gain or other- 
wise. Remsnider v. Union Savings & Trust 
Co., 89 Wash. 87, 154 P. 135, 186, Ann, Cas. 
1917D, 40. 


WORLD. This term sometimes denotes all 
persons whatsoever who may have, claim, or 
acquire an interest in the subject-matter; as 
in saying that a judgment in rem binds “all 
the world.” 


WORLDLY. Of or pertaining to the world 
or the present state of existence; temporal; 
earthly; devoted to, interested in, or eonnect- 
ed with this present life, and its cares, ad- 
vantages, or pleasures, to the exclusion of 
those of a future life. Anderson v, Gibson, 
116 Ohio St. 684, 157 N. EB. 377, 379, 54 A. Ia 
R. 92. Concerned with enjoyment of this 
present existence; secular; not religious, 
spiritual, or holy. Commonwealth v. Ameri- 
ean Baseball Club of Philadelphia, 290 Pa. 
136, 138 A. 497, 499, 53 A. L. R. 1027. 


WORLDLY EMPLOYMENT OR BUSINESS, 
which, on Sunday, is prohibited by statutes 
in some states, includes the operation of a 
motion picture show under the New Jersey 
Vice and Immorality Act, § 1 (4 Comp. St. 
1910, p: 5712), Rosenberg Vv. Arrowsmith, 82 


or fabrice made wholly of wool. 
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N. J. Eq. 570, 89 A. 524, 525, and one who 
does this habitually is guilty of keeping a dis- 
orderly house. State v. Rosenberg (N, J. 
Sup.) 115 A. 203. The words also include, in 
Delaware, under Rev. Code 1915, § 4784, the 
playing of football on Sunday, knowing that 
tickets of admission were being offered for 
sale and sold to the public, Walsh v. State 
(Del. Super.) 136 A. 160, 163, and, in Penn- 
sylvania, professional baseball, Common- 
wealth v. American Baseball Club of Phila- 
delphia, 200 Pa. 186, 188 A. 497, 499, 53 A. L. 
R. 1027. But in the latter state it has been 
thought, at least by the lower courts, that 
notwithstanding Act April 22, 1794 (8 Smith’s 
Laws, p. 177), § 1 (18 PS § 1991) one may law- 
fully purchase a cigar on Sunday. Common- 
wealth v. Hoover, 25 Pa. Super. Ct. 183, 134. 


WORSHIP. The act of offering honor and 
adoration to the Divine Being. Religious ex- 


“ercises participated in by a number of per- 


sons assembled for that purpose, the disturb- 
ance of which is a statutory offense in many 
states. See Hamsher v. Hamsher, 132 Il. 
273, 22 N..B. 1123, 8 L. R. A, 556; State v. 
District Board, 76 Wis. 177, 44 N. W. 967, 7 
L. R. A. 330, 20 Am. St. Rep. 41; State v- 
Buswell, 40 Neb. 158, 58 N. W. 728, 24 L. R. 
A. 68; State v. Norris, 59 N. H. 586; Wood- 
all v. State, 4 Ga. App. 783, 62 S. E. 485. 


` In English Law 


A title of honor or dignity used in address- 
es to certain magistrates and other persons 
of rank or office. Co. 2d Inst. 666; Bacon, 
Abr, Misnomer (A 2). 


Public Worship 


This term may mean the worship of God, 
conducted and observed under public author- 
ity; or it.may mean worship in an open or 
public place, without privacy or concealment ; 
or it may mean the performance of religious 
exercises, under a provision for an equal 
right in the whole public to participate in its 
benefits; or it may be used in contradistinc- 
tion to worship in the family or the closet. 
In this country, what is called “public wor- 
ship” is commonly conducted by voluntary so- 
cieties, constituted according to their own no- 
tions of ecclesiastical authority and ritual 
propriety, opening their places of worship, 
and admitting to their religious services such 
persons, and upon such terms, and subject to 
such regulations, as they may choose to des- 
ignate and establish. A church absolutely 
belonging to the public, and in-which all per- 
sons without restriction have equal rights, 
such as the public enjoy in highways or pub- 
lic landings, is certainly a very rare institu- 
tion. Attorney General v. Merrimack Mfg. 
Co., 14 Gray (Mass.) 586. 


WORSTED. Primarily and popularly, a yarn 
Federal 
Trade Commission v. Winsted Hosiery Co., 
258 U. S. 483, 42 S. Ct. 384, 385, 66 L, Ed. 729, 
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WORT. Mash; wash; specifically, the mash 
after the malt, or other active ingredient, has 
been added, either before or during fermenta- 


tion. Pack y. State, 116 Or. 416, 241 P. 390, 
392. . 
“Mash” means crushed malt, meal, rye, wheat, 


or corn, etc., steeped and stirred in hot water to 
form “wort,” a liquid in incipient fermentation, and 
“wash,” a fermented wort ready for distillation, or 
from which the spirit is distilled. Neal v. State, 
154 Ark, 324, 242 8. W. 578, 579. 


WORT or WORTH. A curtilage or country 
farm, ` 


WORTH. The quality of a thing which gives 
it value. McLane v. Pittsburg Rys. Co., 230 
Pa. 29, 79 A. 237, 238. Although “worth” in 
some connections may mean more than pe- 
cuniary value, in law it means that sum of 
valuable qualities which renders a thing val- 
uable and useful expressed in the current me- 
dium of the country; value. Duke v. City of 
Anniston, 5 Ala. App. 348, 60 So. 447. 


WORTHIEST OF BLOOD. In the English 
law of descent. A term applied to males, ex- 
pressive of the preference given to them over 
females. See 2 Bl. Comm, 234-240. See some 


singular reasons given for this in Plowd. 305., 


WORTHING OF LAND. A certain quantity 
of land so called in the manor of Kingsland, 
in Hereford. The tenants are called “worth- 
ies.” Wharton. 


WORTHLESS. A word of relative, not abso- 
lute, signification, Colburn v. United States 
(©. ©. A.) 223 F. 590, 593, practically synony- 
mous with “valueless,” Central of Georgia 
Ry. Co. v. Cooper, 14 Ga. App. 738, 82 8. E. 
810, 311. 


WOULD. A word sometimes . expressing 
what might be expected. Taylor v. Metro- 
politan St. Ry. Co., 256 -Mo. 191, 165 8. W. 
327, 331. Often interchangeable with the 
word “should,” Barnett v. Savannah Electrice 
Co., 15 Ga. App. 270, 82 S. E. 910, 911, but 
not with “could,” Gehrig v. Chicago, & A. R. 
Co., 201 Ill. App. 287, 293. 


WOUND. In medical usage, a solution of 
the natural continuity of any of the tis- 
sues of the body, Taylor, Med. Jurispr., in- 
eluding bruises, fractures, and the like, Rob- 
inson v. Masonic Protective Ass'n, 87 Vt. 138, 
88 A. 531, 47 L. R. A. (N. S.) 924. 

In criminal cases, especially under statutes 
(such as 9 Geo. IV. c. 21, § 12), an injury to 


the person by which the skin is broken. State 


v. Henggeler, 312 Mo. 15, 278 S. W. 748, 746; 
State v. Leonard, 22 Mo. 451; Moriarty v. 
Brooks, 6 Car. & P. 684; State v. Foster, 156 
La. 891, 101 So. 255, 257. It must include a 
complete parting or solution of the external 
or interna] skin. State v. Coontz, 94 W. Va. 
59, 117 S. E. 701, 703. 
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WRECK 


Under other statutes, a “wound” does not 
necessarily import a breaking of the skin, but 
includes injuries of every kind which affect 
the body, whether they are cuts, lacerations, 
fractures, or bruises. State v. Hammerli 
(Kan. Sup.) 58 P. 559; Gatlin v. State, 18 
Ga. App. 9, 89 S. E. 345. Also, any lesion of 
the body, Robinson v. Masonic Protective 
Ass’n, 87 Vt. 138, 88 A. 531, 47 L. R. A. (N. 8.) 
924, a “lesion” being a hurt, loss, or injury, 
People v. Durrand, 307 Ill. 611, 189 N. E. 78, 
83. 


“In legal medicine, the term ‘wound’ is used in a 
much more comprehensive sense than in surgery: 
In the latter, it means strictly a solution of con- 
tinuity; in the former, injuries of every descrip- 
tion. that affect either the hard or the soft parts; 
and accordingly under it are comprehended bruis- 
es, contusions, fractures, luxations,” ete. 2 Beck. 
Med, Jur. 106. 


WOUNDING. An aggravated species of as- 
sault and battery, consisting in one person 
giving another some dangerous hurt. 3 BI. 
Comm. 121, 


Wreccum maris significat illa bona que nau- 
fragio ad terram pelluntur. A wreck of the 
sea signifes those goods which are driven to 
shore from a shipwreck. 


WRECK, v. To destroy, disable, or seriousiy 
damage. Aurnhammer v. Brotherhood Acc. 
Co., 250 Mass. 563, 146 N. E. 47, 48. 


WRECK, n. 
At Common Law 


Such goods as after a shipwreck are cast 
upon the land by the sea, and, as lying with- 
in the territory of some county, do not be- 
long to the jurisdiction of the admiralty, but 
to the common law. 2 Inst. 167; 1 Bl. Comm. 
290. 


Goods found at low water, between high and low 
water mark, and goods between the same Hmits 
partly resting on the ground, but still moved by the 
water, are wreck. 3 Hagg. Adm. 257, 294. 


Goods cast ashore from a wrecked vessel, 
where no living creature has escaped from 
the wreck alive; and which are forfeited to 
the crown, or to persons having the fran- 
chise of wreck. Cowell. But if claimed by 
the true owner within a year and a day the 
goods, or their proceeds, must be restored to 
him, by virtue of stat. Westm. I., 3 Edw. I. 
c 4. 

In American Law 


Goods cast ashore by the sea, and not 
claimed by the owner within a year, or other 
specified period; which, in such case, become 
the property of the state. 2 Kent, Comm. 
322. See, also, Proctor v. Adams, 113 Mass. 
376, 18 Am. Rep. 500; Barker v. Bates, 13 
Pick. (Mass.) 255, 23 Am. Dec. 678 The term 
applies to property cast upon land by the sea; 
Baker v. Hoag, 7 N. Y. 555, 59 Am. Dec, 431; 
to jetsam, flotsam, and ligan; Murphy v. 
Dunham (D. ©.) 38 F. 508. ` 


WRECK 


In Maritime Law 


A ship becomes a wreck when, in conse- 
quence of injuries received, she is rendered 
absolutely unnavigable, or unable to pursue 
her voyage, without repairs exceeding the 
half of her value. Wood v. Insurance Co., 6 
Mass. 479, 4 Am. Dec. 163; Collard v. Eddy, 
17 Mo. 355; Baker v. Hoag, 7 N. Y. 558, 59 
Am. Dec. 481; Peele v. Insurance Co., 19 Fed. 
Cas. 104; Lacaze v. State, 1 Add. (Pa.) 99. 
A “wrecked vessel,” however, in common 
phraseology, includes a sunken vessel. 
Gilchrist v. Godman (D. C.) 79 F. 970; Act 
March 3, 1889, § 15 (83 USCA § 409); The R. 
J. Moran (C. C. A.) 299 F. 500; Thames 
Towboat Co. v. Fields (D. ©) 287 F. 155. 


Wreck Commissioners 


Persons appointed by the English lorå chan- 
cellor under the merchant shipping act, 1876, 
(section 29,) to hold investigations at the re- 
quest of the board of trade into losses, aban- 
donments, damages, and casualties of or to 
ships on or near the coast of the United King- 
dom, whereby loss of life is caused. Sweet. 


WRECKFREE. Exempt from the forfeiture 
of shipwrecked goods and vessels to the king. 
Cowell. ` 


WRESTLING, Engaging in a contest, usual- 
ly between two persons, who seek to throw 
each other to the ground or floor, commonly 
in such a manner that one contestant’s shoul- 
ders are held against the ground or floor. 
Jacobs v. Loyal Protective Ins. Co., 97 Vt. 
516, 124 A. 848, 852. 


WRINKLE. A stria; furrow; channel; hol- 
low; depression; rut; cup; pocket; dim- 
ple. Maxim Mfg. Co. v. Imperial Mach. Co. 
(©. ©. A.) 286 F. 79, 83. 


WRIST-DROP. A form of paralysis of the 
hand and wrist resulting from an affection 
of the nerve which supplies the muscles of 
the forearm, wrist, and hand. Freeman v. 
Chicago, M. & St. P. Ry. Co., 52 Mont. 1, 154 
P. 912, 918. 


WRIT. A precept in writing, couched in the 
form of a letter, running in the name of the 
king, president, or state, issuing from a court 
of justice, and sealed with its seal, addressed 
to a sheriff or other officer of the law, or di- 
rectly to the person whose action the court 
desires to command, either as the commence- 
ment of a suit or other proceeding or as inci- 
dental to its progress, and requiring the per- 
formance of a specified act, or giving author- 
ity and commission to have it done. 

Process... Love v, National Liberty Ins. Co., 
157 Ga. 259, 121 S. E. 648, 649. 

For the names and description of various 
particular writs, see the titles below. 


See | 
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In Old English Law 


An instrument in the form of a letter; a 
letter or letters of attorney. This is a very 
ancient sense of the word. 

In the old books, “writ” is used as equiva- 
lent to “action ;” hence writs are sometimes 
divided into real, personal, and mixed. 


In Scotch Law . 


A writing; an instrument in writing, as a 
deed, bond, contract, ete. 2 Forb. Inst. pt. 2, 
pp. 175-179. 

In General 


—Alias writ. A second writ issued in the 
sanie cause, where a former writ of the same 
kind has been issued without effect. 


—Ciose writ. In English law, a name given 
to certain letters of the sovereign, sealed 
with his great seal and directed to particular 
persons and for particular purposes, which, 
not being proper for public inspection, were 
closed up and sealed on the outside; also, a. 
writ directed to the sheriff instead of to the 
lord. 2 Bl. Comm. 346, 3 Reeve, Eng. Law, 
45. 

—Concurrent writs. Duplicate originals, or 
several writs running at the same time for 
the same purpose, for service on or arrest of 
a person, when it is not known where he is 
to be found; .or for service on several per- 
sons, as when there are several defendants 
to an action. Mozley & Whitley. 


—Judicial writs. In English practice. The 
capias and all‘other writs subsequent to the 
original writ not issuing out of chancery, but 
from the court to which the original was re- 
turnable. Being grounded on what had 
passed in that court in consequence of the 
sheriff’s return, they were called judicial 
writs, in contradistinction to the writs issued 
out of chancery, which were called original 
writs. 3 Bl. Comm. 282. Such writs as is- 
sue under the private seal of the courts, and 
not under the great seal of England, and are 
tested or witnessed, not in the king’s name, 
but in the name of the chief judge of the 
court out of which they issue. The word 
“judicial” is used in contradistinction to 
“original ;” original writs being such as is- 
sue out of chancery under the great seal, and 
are witnessed in the king’s name. See 3 BL 
Comm. 282. Pullman’s Palace-Car Co. v. 
Washburn (C. C.) 66 F. 792. 


—Junier writ. One which is issued, or comes 
to the officer’s hands, at a later time than a 
similar writ, at the suit of another party, or 
on a different claim, against the same defend- 
ant. 


—Original writ. In English practice. An 
original writ was the process formerly in use 
for the commencement of personal actions, 
It was a mandatory letter from the king, is- 
suing. out .of chancery, sealed. with the great 
seal, and directed to the sheriff of the county 
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wherein the injury was committed, or was 
supposed to have been committed, requiring 
him to command the wrong-doer or accused 
party either to do justice to the plaintiff or 
else to appear in court and answer the ac- 
cusation against him. This writ is now dis- 
used, the writ of summons being the process 
prescribed by the uniformity of process act 
for commencing personal actions; and un- 
der the judicature act, 1873, all suits, even 
in the court of chancery, are to be commenc- 
ed by such writs of summons. Brown. 


—Patent writ. In old practice, an open writ; 
one not closed or sealed up. 


—Peremptory writ. An original writ, called 
from the words of the writ a “si te fecerit 
securum,” and which directed the sheriff to 
cause the defendant to appear in court with- 
out any option given him, provided the plain- 
tiff gave the sheriff security effectually to 
prosecute his claim. The writ was very oc- 
easionally in use, and only where nothing 
was specifically demanded, but only a satis- 
faction in general; as in the case of writs of 
trespass on the case, wherein no debt or oth- 
er specific thing was sued for, but only dam- 
ages to be assessed by a jury. Brown. 


—Prerogative writs. Those issued by the ex- 
ercise of the extraordinary power of the 
crown (the court, in modern practice) on 
proper cause shown; namely, the writs of 
procedendo, mandamus, prohibition, quo 
warranto, habeas corpus, and certiorari. 


WRIT DE BONO ET MALO. See De Bono 
et Malo; Assize. 


WRIT DE EJECTIONE FIRMAE, See Ejec- 
tione Firm. 


WRIT DE HAERETICO COMBURENDO. 
See De Heretico Comburendo. 


WRIT DE HOMINE REPLEGIANDO. 
De Homine Replegiando. 


See 
WRIT DE ODIO ET ATIA. See De Odio et 
Atia. 


WRIT DE RATIONABILI PARTE BONO- 
RUM. See De Rationabili Parte Bonorum. 


WRIT OF AD QUOD DAMNUM. 
Quod Damnum. 


See Ad 


WRIT OF ASSISTANCE. The name of a 
writ which issues from the court of chan- 
cery, in aid of the execution of a judgment at 
law, to put the complainant into possession 
of lands adjudged to him, when the sheriff 
cannot execute the judgment. See Emerick 
v. Miller (Ind. App.) 62 N. E. 285; Hager- 
man v. Heltzel, 21 Wash. 444, 58 P. 580; 
O'Connor v. Schaeffel (City Ct. N. Y.) 11 N. 
Y. 8. 737; Knight v. Houghtalling, 94 N, C. 
410; Clarke v. Aldridge, 162 N. C. 326, 78 8. 
E. 216, 217; McDonnell v. Hartnett, 323 Ill. 


WRIT OF CONSPIRACY 


87, 153 N. E. 666; Marblehead Land Co. v. 
Los Angeles County (D. C.) 276 F. 305. 

A form of process issued by an equity 
court to transfer the possession of lands, ti- 
tle or possession to which it has previously 
adjudicated, as a means of enforcing its de- 
cree. Southern State Bank v, Leverette, 187 
N. C. 743, 123 S. E. 68, 69; Rooker v. Fidel- 
ity Trust Co., 196 Ind. 373, 145 N. E. 493, 495. 

Its office is to give effect to chancery de- 
crees, where the rights of the parties are fix- 
ed thereby. Ramsdell v. Maxwell, 32 Mich. 
285. It is founded on the general principle 
that a court of equity will, when it can do so 
justly, carry its own decrees into full exe- 
cution without relying on the co-operation of 
any other tribunal; Beatty v. De Forest, 27 
N. J. Eq. 482; and grows out of the princi- 
ple that the jurisdiction to enforce is coex- 
tensive with the jurisdiction to hear and de- 
termine rights; Beck v. Kirk, 69 Mont. 592, 
223 P. 499, 500; Fox v. Stubenrauch, 2 Cal. 
App. 88, 88 P. 82. 


A “writ of assistance’ is equivalent to the writ of 
habere facias possessionem at law, and issues as 
of course without notice, so far as the parties to 
the record are concerned, when necessary to exe- 
cute a decree. Gardner v. Duncan, 104 Miss. 477, 
61 So. 545, 546. 

While the office of both a writ of assistance and 
a writ of possession is to put the party entitled 
thereto into the possession of property, the former 
issues from equity and the latter from law. South- 
ern State Bank y. Leverette, 187 N. C. 743, 123 S. E. 
68, 70. 


An ancient writ issuing out of the ex- 
chequer. Moz, & W. A writ issuing from 
the court of exchequer to the sheriff com- 
manding him to be in aid of the king’s ten- 
ants by knight’s service, or the king’s collec- 
tors, debtors, or accountants, to enforce pay- 
ment of their own dues, in order to enable 
them to pay their own dues to the king. 1 
Madox, Hist.. Exch. 675. 


WRIT OF ASSOCIATION. In English prac- 
tice. A writ whereby certain persons (usu- 
ally the clerk of assize and his subordinate 
officers) are directed to associate themselves 
with the justices and serjeants; and they 
are required to admit the said persons into 
their society in order to take the assizes. 3 
Bl. Comm. 59. 


WRIT OF ATTACHMENT. A writ employ- 
ed to enforce obedience to an order or judg- 
ment of the court. It may take the form of 
commanding the sheriff to attach the diso- 
bedient party and to have him before the 
court to answer his contempt. Smith, Act. 
176. 

In its generic sense, any mesne civil process 
in the nature of a writ on which property 
may be attached, including trustee process. 
Smith v. Smith, 120 Me, 379, 115 A. 87, 88. 


WRIT OF CONSPIRACY. A writ which an- 
ciently lay against persons who had con- 


WRIT OF COVENANT 


spired to injure the plaintiff, under the same 
circumstances which would now give him an 
action on the case. It did not lie at common 
law, in any ease, except when the conspiracy 
was to indict the party either of treason or 
felony; all the other cases of conspiracy in 
the books were but actions on the case. 
Hutchins v. Hutchins, 7 Hill (N. Y.) 104. 


WRIT OF COVENANT. A writ which lies 
where a party claims damages for breach of 
covenant; è. €., of a promise under seal. 


WRIT OF DEBT. A writ which lies where 
the party claims the recovery of a debt; i. €. 
a liquidated or certain sum of money alleged 
to be due to him. 


This is debt in the debet, which is the principal 
and only common form. There is another species 
mentioned in the books, called the debt in the det- 
inet, which lies for the specific recovery of goods 
under a contract to deliver them. i Chitty, Pl. 101. 


WRIT GF DECEIT. The name of a writ 
which lies where one man has done anything 
in the name of another, by which the latter 


is damnified and deceived, Fitzh. Nat. Brev.. 
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WRIT GF DELIVERY. A writ of execution 
employed to enforce a judgment for the de- 
livery of chattels. It commands the sheriff 
to cause the chattels mentioned in the writ 
to be returned to the person who has obtain- 
ed the judgment; and, if the chattels can- 
not be found, to distrain the person against 
whom the judgment was given until he re- 
turns them. Smith, Act. 175; Sweet. 


WRIT OF DETINUE. A writ which lies 
where a party claims the specific recovery of 
goods and chattels, or deeds and writings, de- 
tained from him. This is seldom used; tro- 
ver is the more frequent remedy, in eases 
where it may be brought. 


WRIT GF DOWER. This is either a writ of 
dower unde nihil habet, which lies for a wid- 
ow,. commanding the tenant to assign her 
dower, no part of which has yet been set off 
to her; or a writ of right of dower, whereby 
she seeks ta recover the remainder of the 
dower to which she is entitled, part having 
been already received from the tenant. This 
latter writ is seldom used. 


WRIT OF EJECTMENT. The writ in an ac- 
tion of ejectment, for the recovery of lands. 
See Ejectment. 


-WRIT OF ENTRY. A real action to recover 
the possession of land where the tenant (or 
owner) has been disseised or otherwise 
wrongfully dispossessed. If the disseisor 
has aliened the land, or if it has descended 
to his heir, the writ. of entry is said to be in 
the. per, because it alleges that the defend- 
ant (the alienee or heir) obtained possession 
through the original disseisor. : If two alien- 
ations (or -descents) have taken place, the 
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writ is in the per and cut, because it alleges 
that the defendant (the second alienee) ob- 
tained possession through the first. alienee, 
to whom the original disseisor had aliened it. 
If more than two alienations (or descents) 
have taken place, the writ is in the post, be- 
cause it simply alleges that the defendant 
acquired possession @fter the original dis- 
seisin. Co. Litt. 238b; 3 Bl. Comm. 180. 
The writ of entry was abolished, with other 
real actions, in England, by St. 3 & 4 Wm. 
IY. c. 27, § 36, but ig still in use in a few of 
the states of the Union. Sweet. See, also, 
Entry, Writ of. 


WRIT OF ERROR. A writ issued from a 
court of appellate jurisdiction, directed to 
the judge or judges of a court of record, re- 
quiring them to remit to the appellate court 
the record of an action before them, in which 
a final judgment has been entered, in order 
that examination may be made of certain er- 
rors alleged to have been committed, and 
that the judgment may be reversed, correct- 
ed, or affirmed, as the case may require. 
Siegelschiffer v. Penn Mut. Life Ins. Co. (C. 
C. A.) 248 F. 226, 228; Ward v. Williams, 
270 Ill. 547, 110 N. E. 821, 828; Board of 
County Com'rs of Harford County v. Jay, 
122 Md. 324, 89 A. 715, 717. It is of common- 
law origin and was used to review alleged er- 
rors of law, Buessel v. U. 8. (C. ©. A.) 258 F. 
811, 814, arising on the face of the proceed- 
ings, Curless v. Watson, 180 Ind. 86, 102 N. 
E. 497, 499, or apparent on the judgment rec- 
ord, Lippitt v. Bidwell, 87 Conn. 608, 89 A. 
847, 349. See, generally, 1 Vern. 169; 1 
Salk. 822; 2 Saund. 46, 101; 3 Bl. Comm. 
405. While an appeal operates as a super- 
sedeas, and is in effect a continuation of the 
original suit, a writ of error is a new suit or 
proceeding. Thompson v. Davis, 297 IU. 11, 
130 N. E. 455, 457; Reed v. State, 94 Fla, 32, 
113 So. 630, 685; Boston’ & M. R. R. v. State, 
77 N. EL 487, 98 A. 306. When the writ, be- 
ing directed to the judges of a court of rec- 
ord in which final judgment has been given, 
commands those judges themselves to exam- 
ine the record, it is calied a “writ of error 
coram nobis” or vobis. See those titles, in- 
fra. 


The office of an ordinary “writ of error” at com- 
mon law was to remove the record to a superior 
court for the review of errors of law appearing on 
the face thereof, while the principal office of a 
“writ of error coram nobis” was to enable the 
court rendering a judgment to reconsider it, and 
grant relief from errors of fact not appearing on 
the face of the record, where the latter was still 
before such court. People v. Reid, 195 Cal. 249, 232 
P. 457, 459, 36 A. L. R. 1435, 


A commission by which the judges of one 
court are authorized to examine a record up- 
on which a judgment was given in another 
court, and, on such examination, to affirm or 
reverse the same, according to law. Cohens 
v.. Virginia; 6 Wheat, 409, 5 L, Hd. 257.: - 
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As used in Circuit Court of Appeals Act $ 
5, the proceedings by which a cause, in which 
there has been a final judgment, is removed 
from a court below to an appellate court for 
review, reversal, or affirmance. In re Stearns 
& White Co. (C. C. A.) 295 F. 833, 836. 


WRIT OF ERROR CORAM NOBIS. A com- 
mon-law writ, the purpose of which is to cor- 
` rect a judgment in the same court in which 
it was rendered, on the ground of error of 
fact, Washington v. State, 92 Fla. 740, 110 
So. 259, 262, for which the statute provides 
no other remedy, which fact did not appear 
of record, Ernst v. State, 181 Wis. 155, 193 
N. W. 978, or was unknown to the court when 
judgment was pronounced, and which, if 
known, would have prevented the judgment, 
and which was unknown, and could not have 
been known to the party by the exercise of 
reasonable diligence in time to have been oth- 
erwise presented to the court, unless he was 
prevented from so presenting them by duress, 
fear, or other sufficient cause; Nickels v. 
State, 86 Fla. 208, 98 So. 502, 504; State ex 
rel. Mitchell, Co. Atty., v. Swindall, 33 Ok). 
Cr. 210, 241 P. 456, 458; as where judgment 
is rendered against a party after his death, 
or an infant not properly represented by 
guardian, or a feme covert where common- 
law disability still exists, or where some de- 
fect exists in the process or the execution 
thereof; Schneider v. Schneider (Mo. App.) 
2738 S. W. 1081, 1083; 1 Saund. 101; Steph. 
P1. *119; Day v. Hamburgh, 1 Browne, Pa. 
75. At common law in England, it issued 
from the Court of King’s Bench to a judg- 
ment of that court. Its principal aim is to 
afford the court in which an action was tried 
an opportunity to correct its own record with 
reference to a vital fact not known when the 
judgment was rendered. Lamb v. State, 91 
Fla. 396, 107 So. 535, 587, 5388; Rhodes v. 
State, 199 Ind. 183, 156 N. E. 389, 392. It is 
also said that at common law it lay to correct 
purely ministerial errors of the officers of 
-the court. Cramer y. Illinois Commercial 
Men’s Ass’n, 260 Ill. 516, 103 N. E. 459, 461. 


WRIT OF ERROR CORAM VOBIS. 
writ, at the English common law, is distin- 
guished from “writ of error coram nobis,” 
in that the former issued from. the Court of 
King’s Bench to a judgment of the Court of 
Common Pleas, whereas the latter issued 
from the Court of King’s Bench to a judg- 
ment of that court. Lamb v. State, 91 Ma. 
396, 107 So. 585, 537. ` 


WRIT OF EXECUTION. A writ to put in 
. force the judgment or decree of a court. 


WRIT OF EXIGI FACIAS. See Exigent. 


WRIT OF FALSE JUDGMENT. A writ 
which appears to be still in use to bring ap- 
peals to the English high court from inferi- 
or courts not of record proceeding according 


This. 


WRIT OF PROCLAMATION 


to the course of the common law, Archb. Pr. 
1427. 


WRIT OF FORMEDON. A writ which Hes 
for the recovery of an estate by a person 
claiming ag issue in tail, or by the remain- 
der-man or reversioner after the termination 
of the entail. See Formedon. 


WRIT OF INQUIRY. In common-law prac- 
tice. A writ which issues after the plaintift 
in an action has obtained a judgment by de- 
fault, on an unliquidated claim, directing the 
sheriff, with the aid of a jury, to inquire *.:- 
to the amount of the plaintiffs demand and 
assess his damages. Lennon v. Rawitzer, 57 
Conn. 583, 19 A. 334; Havens vy. Hartford & 
N. R. Co., 28 Conn. 70; McGowin v. Dick- 
son, 182 Ala. 161, 62 So. 685, 688. i 


WRIT OF MAINPRIZE, or MAINPRISE, In 
English law. A writ directed to the sheriff, 
(either generally, when any man is impris- 
oned for a bailable offense and bail has been 
refused, or specially, when the offense or 
cause of commitment is not properly bailable 
below,) commanding him to take sureties for 
the prisoner’s appearance, commonly called 
“mainpernors,” and to set him at large. 3 
Bl. Comm, 128. See, also, Mainprise. 


WRIT OF MANDAMUS. See Mandamus. 


WRIT OF MESNE. In old English law. A 
writ which was so called by reason of the 
words used in the writ, namely, “Unde idem 
A. qui medius est inter C. et prefatum B.;” 
that is, A., who is mesne between C., the lord 
paramount, and B., the tenant paravail. Co. 
Litt. 100a. 


WRIT OF POSSESSION. This is the writ of 
execution employed to enforce a judgment to 
recover the possession of land. It commands 
the sheriff to enter the land and give pos- 
session of it to the person entitled under the 
judgment. Smith, Act. 175. For a distinc- 
tion between this writ and the “Writ of As- 
sistance,” see that title. 


WRIT OF PRACCIPE. This writ is also call- 
ed a “writ of covenant,” and is sued out by 
the party to whom lands are to be conveyed 
by fine, the foundation of which is a sup- 
posed agreement or covenant that the one 
shall convey the land to the other. 2 BI. 
Comm. 349. 


WRIT OF PREVENTION. This name is giv- 
en to certain writs which may be issued in 
anticipation of suits which may arise. Co. 
Litt. 100. See Quia Timet. 


WRIT OF PROCESS. See Process; Action. 


WRIT OF PROCLAMATION. In English 
law. By the statute 31 Eliz. c. 8, § 1, when 
an exigent is sued out, a writ of proclama- 
tion shall issue at the same time, command- 
ing the sheriff of the county where the dé 
fendant dwells to make three proclamations 


WRIT OF PROCLAMATION 


thereof, in places the most notorious, and 
most likely to come to his knowledge, a month 
before the outlawry shall take place. 3 BI. 
Comm, 284, 

When it is not directed to the same sheriit 
as the evigent is, it is called a foreign writ 
of proclamation. 4 Reeve, Hist. Eng. Law 
261. . 


WRIT OF PROHIBITION. See Prohibition. 


WRIT OF PROTECTION. In England, the 
king may, by his writ of protection, privilege 
any person in his service from arrest in civil 
proceedings during a year and a day; but 
this prerogative is seldom, if ever, exercised. 
Archb. Pr. 687. See Co. Litt. 130a. 


WRIT OF QUARE IMPEDIT. 
Impedit. 


See Quare 


WRIT OF RECAPTION. If, pending an ac- 
tion of replevin for a distress, the defendant 
distrains again for the same rent or service, 
the owner of the goods is not driven to an- 
other action of replevin, but is allowed a writ 
of recaption, by which he recovers the goods 
and damages for the defendant’s contempt 
of the process of the law in making a second 
distress while the matter is sub judice. 
Woodf. Landl. & Ten. 484. 


WRIT OF REPLEVIN. See Replevin. 


WRIT OF RESTITUTION. A writ which is 
issued on the reversal of a judgment com- 
manding the sheriff to restore to the defend- 
ant below the thing levied upon, if it has not 
been sold, and, if it has been sold, the pro- 
ceeds. Bac. Abr. “Execution,” Q. A writ 
which lies, after the reversal of a judgment, 
to restore a party to all that he has lost by 
occasion of the judgment. 2 Tidd, Pr. 1186. 


WRIT OF REVIEW. A general designation 
of any form of process issuing from an ap- 
pellate court and intended to bring up for 
review the record or decision of the court be- 
low. Burrell v. Burrell, 10 Mass. 222; Hop- 
kins v. Benson, 21 Me. 401: West v. De Moss, 
50 La. Ann. 1849, 24 So. 325. 

In Code practice, a substitute for, or equiv- 
alent of, the writ of certiorari. California & 
O. Land Co. v. Gowen (C. ©.) 48 F. 775; Bur- 
nett v. Douglas County, 4 Or. 389; In re 
Winegard, 78 Hun, 58, 28 N. Y. S. 1039. 


WRIT OF RIGHT. A writ which lay for 
one who had the right of property, against 
another who had the right of possession and 
the actual occupation. The writ properly lay 
only to recover corporeal hereditaments for 
an estate In fee-simple; but there were other 
writs, said to be “in the nature of a writ of 
right,” available for the recovery of incor- 
poreal hereditaments or of lands for a less es- 
tate than a fee-simple. Brown; Fitzh. N. B. 
1.(8); 3 BL Comm. 391. j 
“Originally a writ of right is so called ‘be- 
cause it orders. the feudal lord to do full 


‘to the particular circumstances. 
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right to the demandant, plenum rectum ten- 
ere, But when possessory actions, have 
been established in the king’s court, ‘right’ is 
contrasted with ‘seisin,’ and all writs orig- 
inating proprietary actions for land - oe 
come to be known as writs of right.” Mait- 
land, in 2 Sel. Essays, Anglo-Am. Leg. Hist. 
563. 

In another sense, a writ which is grantable 
as a matter of right, as opposed to a “prerog- 
ative writ,’ which is issued only as a matter 
of grace or discretion. 


WRIT OF SUMMONS. The writ by which, 
under the English judicature acts, all ae- 
tions are commenced. 


WRIT OF SUPERSEDEAS. See Supersede- 
as. 


WRIT OF SUPERVISORY CONTROL. A 
writ which is issued only to correct errone- 
ous rulings made by the lower court within 
its jurisdiction, where there is no appeal, or 
the remedy by appeal cannot afford adequate 
relief, and gross injustice is threatened as 
the result of such rulings. State v. District 
Court of First Judicial Dist. in and for Lew- 
is and Clark County, 50 Mont. 428, 147 P. 612, 
613. 


WRIT OF TOLT. In old English law. The 
name of a writ to remove proceedings on a 
writ of right patent from the court-baron 
into the county court. 


WRIT OF TRIAL. In English law. A writ 
directing an action brought in a superior 
court to be tried in an inferior court or before 
the under-shcriff, under St. 3 & 4 Wm. IV, c 
42. It is now superseded by the county courts 
act of 1867, c. 142, § 6, by which a defendant, 
in certain cases, is enabled to obtain an order 
that the action be tried in a county court. 
3 Steph. Comm. 515, n.; Mozley & Whitley. 


WRIT GF WASTE. The name of a writ to 
be issued against a tenant who has commit- 
ted waste of the premises. There were an- 
ciently several forms of this writ, adapted 
Fitzh. Nat. 
Brev. 125. 


WRIT, PRO RETORNO HABENDO. A writ 
commanding the return of the goods to the 
defendant, upon a judgment in his favor in 
replevin, upon the plaintiff's default. ` 


WRITER TO THE SIGNET. In Scotch law. 
An officer nearly corresponding to an attorney 
at law, in English and American practice. 
“Writers to the signet,” called also “clerks to- 
the signet,” derive their name from the cir- 
cumstance that they were anciently clerks 
in the office of the secretary of state, by whom 
writs were prepared and issued under the 
royal signet or seal; and, when the signet 
became employed in judicial proceedings, they 
obtainéd a monopoly of the privileges of act- 


ca 
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ing as agents or attorneys before the court 
of session. Brande, voc. “Signet.” 


WRITER OF THE TALLIES. In England, 
An officer of the exchequer whose duty it was 
to write upon the tallies the letters of tellers’ 
bills. : 


WRITING. The expression of ideas by let- 
ters visible to the eye. Clason v, Bailey, 14 
Johns. (N. Y.) 491. The giving an outward 
and objective form to a contract, will, etc., 
by means of letters or marks placed upon 
paper, parchment, or other material sub- 
stance. 

In the most general sense of the word, 
“writing” denotes a document, whether man- 
uscript or printed, as opposed to mere spoken 
words. Writing is essential to the validity 


of certain contracts and other transactions.’ 


Sweet. See “Instrument.” 


WRITING OBLIGATORY. The technical 
name by which a Bond is described in plead- 
ing. Denton v. Adams, 6 Vt. 40. 


WRITTEN CONTRACT. One which is all in 
writing so that all terms can be ascertained 
from instrument itself. Sallo v. Boas, 327 
Ill. 145, 158 N. E. 364, 365. 


WRITTEN INSTRUMENT. Something re- 
duced to writing as a means of evidence, and 
as the means of giving formal expression 
to some act.or contract. Curlee Clothing Co. 
y. Lowery (Tex. Civ. App.) 275 8. W. 730, 732. 


WRITTEN LAW. One of the two leading di- 
visions of the Roman law, comprising the 
leges, plebiscita, senatus-consulia, principum 
placita, magistratuum edicta, and responsa 
prudentum. Inst. 1, 2,3 

Statute law; law deriving its force from 
express legislative enactment. 1 Bl. Comm. 

_ 62, 85. 


WRONG. An injury; a tort; a violation of 
right or of law. 

In its most usual sense, wrong signifies an 
injury committed to the person or property of 
another, or to his relative rights unconnected 
with contract; and these wrongs are commit- 
ted with or without force. Lisk v. Hora, 109 
Ohio St. 519, 148 N. E. 545, 546. But in a 
more extended signification, wrong includes 
the viclation of a contract; a failure by a 
man to perform his undertaking or promise 
is a wrong or injury to him to whom it was 
made; 3 Bl. Comm. 158. 


The idea of rights naturally suggests the correl- 
ative one of wrongs; for every right is capable of 
being violated. A right to receive payment for 
goods sold (for example) implies a wrong on the 
part of him who owes, but withholds the price; a 
right to live in personal security, a wrong on the 
part of him who commits personal violence. „And 
therefore, while, in a general point of view, the law 
is intended for the establishment and maintenance 
of rights, we find it, on closer examination, to be 
dealing both with rights and wrongs. It first fixes 
the character and definition of rights, and then, 
with a view to their effectual security, proceeds to 


WYTE. 


define wrongs, and to devise the means by which 
the latter shall be prevented or redressed. 1 Steph. 
Comm. 126. 


Private Wrong 


The violation of public or private rights, 
when considered in reference to the injury 
sustained by the individual, and consequent- 
ly as subjects for civil redress or compensa- 
tion. 8 Steph. Comm. 256; Huntington v. At- 
trill, 146 U. S. 657, 13 S. Ct. 224, 36 L. Ed. 
1123; Tomlin vy. Hildreth, 65 N. J. Law, 488, 
47 A. 649; State v. Magee Pub. Co., 29 N. M. 
455, 224 P. 1028, 1031, 88 A. L. R. 142. ' 


Publice Wrongs 


Violations of public 1ights and duties which 
affect the whole community, considered as a 
community; crimes and misdemeanors, 3 
Bl. Comm. 2; 4 Bl. Comm. 1. 


Real Wrong 


In old English law. An injury to the free- 
hold. 


WRONG-DOER. One who commits an in- 
jury; a tort-feasor. The term ordinarily im- 
ports an invasion of right to the damage of 
the party who suffers such invasion. Merrill 
v. Comstock, 154 Wis. 434, 143 N. W. 313, 
817. 


WRONGFUL. Injurious, heedless, unjust, 
reckless, unfair. Jabich v. People, 58 Colo, 
175, 143 P. 1092, 1095. “Wrongful” implies 
the infringement of some right, and may re- 
sult from disobedience to lawful authority. 
Fidelity & Casualty Co. of New York v. 
Blount Plow Works, 78 Ind. App. 529, 186 
N. E. 559, 561. 


WRONGFULLY. In a wrong manner; un- 
justly; in a manner contrary to the moral 
law, or to justice. Webster, cited Board of 
Com’rs of Howard County yv. Armstrong, 91 
Ind. 536. 


WRONGFULLY INTENDING. In the lan- 
guage of pleading, this phrase is appropriate 
to be used in alleging the malicious motive 
of the defendant in committing the injury 
which forms the cause of action. 


WRONGOUS. In Scotch law. Wrongful; 
unlawful; as wrongous imprisonment. Ersk. 
Prin. 4, 4, 25. 


WURTH. In Saxon law. Worthy; compe- 
tent; capable. Atheswurthe, worthy of 
oath; admissible or competent to be sworn. 


Spelman. 


WYE. As applied to a street railway, a 
“wye” means a track with two branches, one 
joining the main track from one direction 
and the other joining the main track from an- 
other direction. Falls v. Grand Rapids, G. 
H. & M. Ry. Co., 189 Mich. 644, 155 N. W. 548, 
549. 


WYTE. In old English law. Acquittance or 
immunity from amercement. 7 
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X. Inthe written terminology of various arts 
and trades, where two or more dimensions 
of the same piece or article are to be stated, 
this letter is a well-known symbol equivalent 
to the word “by.” Thus, the formula “3 x5 
in” will be understood, or may be explained 
by parol evidence, to mean “three by five inch- 
es,” that is, measuring three inches in one 
‘direction and five in another. See Jaqua v. 
Witham & A. Co., 106 Ind. 547, 7 N. E. 314. 


XENODOCHIUM. In the civil and old Eng- 
lish law. An inn allowed by public license, 
for the entertainment of strangers, and other 


guests, Calvin.; Cowell. 
`- A hospital; a place where sick and infirm 


persons are taken care of. Cowell. 


XENODOCHY. Reception of stranger; hos- 
pitality. Ene. Lond. 


XYLON. A punishment among the Greeks. 
answering to our stocks. Wharton. 
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YA ET NAY. In old records. Mere. asser- 
tion and denial, without oath, 


YARD. A measure of length, containing 
three feet, or thirty-six inches. 

A piece of land inclosed for the use and 
accommodation of the inhabitants of a house. 


YARDLAND, or virgata terre, is a quantity 
of land, said by some to be twenty acres, but 
by Coke to be of uncertain extent. 


YEA AND NAY. Yes and no. According to 
a charter of Athelstan, the people of Ripon 
were to be believed in all actions or suits upon 
their yea and nay, without the necessity of 
taking any oath. Brown. 

See, also, Yeas and Nays. 


YEAR. The period in which the revolution 
of the earth round the sun, and the accom- 
panying changes in the order of nature, are 
completed. Generally, when a statute speaks 


of a year, twelve calendar, and not lunar, > 


months are intended. Cro. Jac, 166. The 
year is either astronomical, ecclesiastical, or 
regnal, beginning on the ist of January, or 
25th of March, or the day of the sovereign’s 
_ accession, Wharton. 

The civil year differs from the astronom- 
ical, the latter being composed of three hun- 
red and sixty-five days, five hours, forty-eight 
seconds and a fraction, while the former con- 
sists sometimes of three hundred and sixty- 
five days, and at others, in leap- years, of three 
hundred sixty-six days. 

When the period of a “year” is named, a 
ealendar year is generally intended, but the 
subject-matter or context of statute or con- 
tract in which the term is found or to which 
it relates may alter its.meaning. J. L. Ham- 
mett Co. y. Alfred Peates Co., 217 Mass. 520, 
105 N. E. 370, L. R. A. 1915A, 334. See also 
City of Sedalia v. Chalfant (C. C. A.) 4 F.(2a) 
350, 352 and People v. Escheman, 63 Colo. 227, 
165 P. 260, 262, in which the term “preced- 
ing year” in a statute is said to mean the 
preceding twelve months, and not preceding 
calendar year. 


Natural Year 


In old English law. That period of time in 
which the sun was supposed to reyolye in its 
orbit, consisting of 365 days and one-fourth 
of a day, or six hours. Bract. fol. 859b. 


Year and Day 


This period was fixed for many purposes 
in law. Thus, in the case of an estray, if the 
owner did not claim it within that time, it 
became the property of the lord. So the 
owners of wreck must claim it within a year 
and a day. Death must follow upon wound- 
ing within a year and a day if the wounding 
is to be indicted as murder. Also, a year 


and a day were given for prosecuting or 
avoiding certain legal acts; e€. g., for bringing 
actions after entry, for making claim for 
avoiding a fine, etc. Brown. 


Year Books 


Books of reports of cases in a regular series 
from the reign of the English King Edward 
I, inclusive, to the time of Henry VIIL, 
which were taken by the prothonotaries or 
chief scribes of the courts, at the expense 
of the crown, and published annually; 
whence their name, “Year Books.” Brown. 


Year, Day, and Waste 


In English law. An ancient prerogative of 
the king, whereby he was entitled to the 
profits, for a year and a day, of the lands of 
persons attainted of petty treason or felony, 
together with the right of wasting the tene- 
ments, afterwards restoring the property to 
the lord of the fee. Abrogated by St. 54 Geo. 
TII, c. 145. Wharton. 

See An, Jour, et Waste. 


—Year of our Lord. In England the time 
of an offense may be alleged as that of the 
sovereign’s reign, or as that of the year of 
our Lord. The former is the usual mode. 
Hence there “year” alone might not indicate 
the time intended, but as we have no other 
era, therefore, any particular year must mean 
that year in our era. Com. y. Doran, 14 
Gray (Mass.) 38, The abbreviation A. D. may 
be omitted; and the word year is not fatal; 
State v. Bartlett, 47 Me. 393; contra, Com. 
v. MeLoon, 5 Gray (Mass.) 92, 66 Am. Dec. 
354. 


—Year to year, tenancy from. This estate aris- 
es either expressly, as when land is let from 
year to year; or by a general parol demise, 
without any determinate interest, but reserv- 
ing the payment of an annual rent; or im- 
pliedly, as when property is occupied gener- 
ally under a rent payable yearly, half-yearly, 
or quarterly; or when a tenant holds over, 
after the expiration of his term, without hav- 
ing entered into any new contract, and pays 
rent, (before which he is tenant on suffer- 
ance.) Wharton. 


—Years, estate for. See Estate for Years, 


YEAS AND NAYS. The affirmative and nega- 
tive votes on a bill or measure before a legis- 
lative assembly. “Calling the yeas and nays” 
is calling for the individual and oral vote of 
each member, usually upon a call of the rell. 


YEME. In old records.. Winter; 


tion of the Latin “hiems.” 


YEOMAN. In English law. A commoner; a 
freeholder under the rank of gentleman. 
Cowell. A man who has free land of forty 


a corrup- 


YEOMAN 


shillings by the year; who was anciently 
thereby qualified to serve on juries, vote for 
knights of the shire, and do any other act, 
where the law requires one that is probus et 
legalis homo. 1 Bl. Comm. 406, 407. 

This term is occasionally used in American 
law, but without any definite meaning, except 
in the United States navy, where it designates 
an appointive petty officer, who has charge 
of the stores and supplies in his department 
of the ship’s economy. 


YEOMANRY. The collected body of yeomen. 


YEOMEN OF THE GUARD. Properly called 
“yeomen of the guard of the royal household ;” 
a body of men of the best rank under the gen- 
try, and of a larger stature than ordinary, 
every one being required to be six feet high. 
Enc. Lond. 


YEVEN, or YEOVEN. Given; dated. Cowell. 


YIDDISH. A Middle High German dialect, or 
number of dialects, spoken by Jews, contain- 
ing a large number of Germanized Hebrew 
words, and using Hebrew characters for its 
literature. U.S. v. Tod (C. ©. A.) 294 F. 820, 
822. 


YIELD. 
In the Law of Real Property 


To perform a service due by a tenant to his 
lord. Hence the usual form of reservation of 
a rent in a lease begins with the words “yield- 
ing and paying.” Sweet. 


In Patent Law 


The word “yielding,” as used in a patent 
claim, is not the equivalent of “resilient,” or 
“spring-supported,” but may be applied to a 
part which is retractable at will. Mergen- 
‘Chaler Linotype Co. v. International Typeset- 
ting Mach. Co. (D. C.) 229 F. 168, 192. 


YIELDING AND PAYING. In conveyancing. 
The initial words of that clause in leases in 
which the rent to be paid by the lessee is 
mentioned and reserved. 
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YOKELET. A little farm, requiring but a 
yoke of oxen to till it. 


YORK-ANTWERP RULES. Certain rules re- 
lating to uniform billy of lading formulated 
by the Association for the Reform and Co- 
dification of the Laws of Nations, now the In- 
ternational Law Association. 

These rules are commonly incorporated in 
contracts of affreightment. They are the re- 
sult of conferences of representatives of mer- 
cantile interests from several countries, in 
the interest of uniformity of law. They have 
no statutory authority. The text is in Mac- 
lachlan’s Mercht. Shipping. For a history of 
them, see Lowndes, Gen. Av. 


YORK, CUSTOM OF. A custom of the prov- 
ince of York in England, by which the effects 
of an intestate, after payment of his debts, 
are in general divided according to the an- 
cient universal doctrine of the pars ration- 
abilis; that is, onethird each to the wid- 
ow, children, and administrator. 2 Bl. Comm. 
518. 


YORK, STATUTE OF. An important Eng- 
lish statute passed at the city of York, in 
the twelfth year of Edward II., containing 
provisions on the subject of attorneys, wit- 
nesses, the taking of inguests by nisi prius, 
ete. 2 Reeve, Eng. Law, 299-302. 


YOUNGER CHILDREN. This phrase, when 
used in English conveyancing with reference 
to settlements of land, signifies all such chil- 
dren as are not entitled to the rights of an 
eldest son. It therefore includes daughters, 
even those who are older than the eldest son. 
Mozley & Whitley. 


YOUTH. This word may include children and 
young persons of both sexes. Nelson v. Cush- 
ing, 2 Cush. (Mass.) 519, 528. 


YULE. The times of Christmas and Lam- 
mas. 


YVERNAIL BLE. L. Fr. Winter grain. Kel- 
ham. 
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ZAMINDAR. See Zemindar. 


ZANJA. Span. A water ditch or artificial 
canal, and particularly one used for purposes 
of irrigation. See Pico v. Colimas, 32 Cal. 578. 


ZANJERO. Span. A water commissioner or 
superintendent, or supervisor of an irrigation 
system. See Pico v. Colimas, 32 Cal. 578; 
Everett v. Standard Acc. Ins. Co., 45 Cal. App. 
332, 187 P. 996, 1000. 


ZEALOT. This word is commonly taken in 
a bad sense, as denoting a separatist from 
the Church of England, or a fanatic. Brown. 


ZEALOUS WITNESS. An untechnical term 
denoting a witness, on the trial of a cause, 
who manifests a partiality for the side call- 
ing him, and an eager readiness to tell any- 
thing which he thinks may be of advantage 
to that side. 
ZEIR. O. Se. Year. “Zeir and day.” Bell. 
ZEM!INDAR. In Hindu law. lLandkeeper. 
An officer who under the Mohammedan gov- 
ernment was charged with the financial super- 
intendence of the lands of a district, the pro- 
tection of the cultivators, and the realiza- 
tion of the government’s share of its produce, 
either in money or kind. Wharton. 


ZEOLITE PROCESS. The “zeolite process” 
of softening water consists in passing hard 
water through a filter bed of granular sodium 
zeolites, which exchange their sodium base 
for the calcium and magnesium in the water. 
Permutit Co. v. Wadham (D. C.) 294 F. 870, 
371. 


ZEOLITES. Minerals which have the peculi- 
ar faculty of exchanging the base with which 
they may be chemically combined for an- 
other, which is present in a solution brought 


into contact with them. Permutit Co. v. Wad- 
ham (D. C.) 294 F. 370, 371. 


ZETETICK. Proceeding by inquiry. 
Lond. 


ZIGARI, or ZINGARI. Rogues and vagabonds 
in the middle ages; from Zigi, now Circassia. 


ZOLL—-VEREIN. A union of German states 

for uniformity of customs, established in 
1819. It continued until the unification of 
the German empire, including Prussia, Sax- 
ony, Bavaria, Wurtemberg, Baden, Hesse-Cas- 
sel, Brunswick, and Mecklenburg-Strelitz, and 
all intermediate principalities, It was subse- 
quently superseded by the German empire; 
and the federal council of the empire took 
the place of that of the Zoll-Verein. Whar- 
ton. 


ZGNING. The division of a city by legisla- 
tive regulation into districts and the pre- 
scription and application in each district of 
regulations having to do with structural and 
architectural designs of buildings and of regu- 
lations prescribing use to which buildings 
within designated districts may be put. Mil- 
ler v. Board of Public Works of City of Los 
Angeles, 195 Cal. 477, 234 P. 381, 384, 38 A. L. 
R. 1479; In re Opinion of the Justices, 124 
Me. 501, 128 A. 181, 184. 


ZYGOCEPHALUM. In the civil law. A 
measure or quantity of land. Nov. 17, @ 8. 
As much land as a yoke of oxen could plow in 
a day. Calvin. 


ZYGOSTATES, In the civil law. A weigher ; 
an officer who held or looked to the balance 
in weighing money between buyer and sell- 
er; an officer appointed to determine con- 
troversies about-the weight of money. Spel- 
man. 


ZYTHUM. Lat. A liquor or beverage made 
of wheat or barley. Dig. 33, 6, 9, pr. 
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TABLE OF ABBREVIATIONS 


A. Alabama;~~ Arkansas;— Abbott (see 
Abb.);~—-Annuals (Louisiana) ;—Atlantic Re- 
porter. 

A. B. 
Bendloe. 

A.B.R. American Bankruptcy Reports. 

A'B. R. J. N. S. W. 
(Equity) Judgments, New South Wales. 

A’B. R. J. P.P, A’Beckett’s Reserved 
Judgments, Port Philip. 

A. C. Appellate Court ;—Case on Appeal; 
Appeal Cases. 

[1891] A. C. Law Reports, Appeal Cas- 
es, from 1891 onward. i 


Anonymous Reports at the end of 


A.C/C. American Corporation Cases 
(Withrow’s). 
A., C. R. American Criminal Reports. 


A. D. American Decisions;—Appellate Di- 
vision, New York Supreme Court. 

A. E. C. American Electrical Cases. 

A. G. Dec. Attorney General’s Decisions. 

A.G. Op. Attorney Generals (Opinions. 

A. Ins. R. American Insolvency Reports. 

A. K. Marsh. A. K. Marshall’s Kentucky 
Reports. 

A.L.C, American Leading Cases. 

A. L. R. American Law Reports. 


A.M, C. American Maritime Cases. 

A. Moo. A. Moore’s Reports, in vol. 1 Bo- 
Sanquet & Puller. 

A.M.&0O. Armstrong, Macartney & 


Ogle’s Irish Nisi Prius Reports. 

A. N. C. Abbott’s New Cases, New York; 
— American Negligence Cases. 

A.N.R. American Negligence Reports, 
Current Series. 

A. P. B. Ashurst’s Paper Books (MSS. 
in Lincoln’s Inn Library). 

A. R. American Reports ;—Atlantic Re 
porter ;—Appeal Reports, Ontario. 

A. R. C. American Railway Cases. . 

A. R. R. American Railway Reports. 

A. R. V. R. 22. Anno Regni Victoriæ Re- 
gina Vicesimo Secundo. 

A. Rep. American Reports;—Atlantic Re- 
porter (commonly cited Atl. or A.). 

A.S.R. American State Reports. 

A. & E. Adolphus & Ellis’ English Queen’s 
Bench Reports;—Admiralty and Ecclesias- 
tical. 

A. & E. Corp. Ca. 
Corporation Cases. 

Bi.Law Dict.(8p ED.) 


American and English 


A’Beckett’s Reserved 


A 

A, & E. Ency. American and English En- 
eyclopedia of Law. 

A&E. N.S. Adolphus & Ellis’ English 
Queen’s Bench Reports, New Series. . 

A.&E.R.R.C. American & English 
Railroad Cases, 

A.&H. Arnold & Hodges’ English 
Queen’s Bench Reports. : 

A. & N. Alcock & Napier’s Irish King’s 
Bench Reports. 

Ab. Eq. Cas. Equity Cases Abridged (Eng- 
lish), 

Abb. Abbott. See below. . 

Abb, Ad. (or Abb. Adm.). Abbott’s Ad» 
miralty Reports. 

Abb. App. Dec. Abbotts New York Court 
of Appeals Decisions. 

Abb. Beech. Tr. Abbott's Report of the 
Beecher Trial. 

Abb. C. C. Abbott’s Circuit Court, Unit- 
ed States. : 7 

Abb. Ct. App. Abbott's New York Court 
of Appeals Decisions. 


Abb. Dee. Abbotts New York Court of 
Appeals Decisions. 
- Abb. Dig. Abbott's New York Digest. 


Abb. Dig. Corp. Abbott's Digest Law of 
Corporations. 

Abb. Mo. Ind. Abbott’s Monthly Index. 

Abb. N.C. Abbotts New Cases, New 
York. 

Abb. N. S. Abbotts Practice Reports, 
New Series. 

Abb. N. Y. App. Abbott’s 
Court of Appeals Decisions. 

Abb. N. Y. Dig. Abbotts New York Di- 
gest. 

Abb. Nat. Dig. Abbott’s National Digest. 

Abb. Pr. (or Prac.). Abboit’s New York 
Practice Reports. 

Abb. Pr. N. S. Abbotts New York Prac- 
tice Reports, New. Series. 

Abb. Ship. Abbott (Lord Tenterden) on 
Shipping. 

Abb. Tr. Ev. Abbott's Trial Evidence. 

Abb. U.S. Abbotts United States Cir- 
cuit Court Reports. . 

Abb. Y. Bk. Abbotts Year Book of Ju- 
risprudence, 


New. York 


1869 


Abbott. 


Abbstt. Abbott's Dictionary. 

A’Beck. Judg. Vict. A’Beckett’s Reserv- 
ed Judgments.of Victoria. 

Abr. Abridgment;—Abridged. 

Abr. Case, 
Cases, Ireland. 


Abr. Case. Eq. Equity Cases Abridged 
(English). 
Act. (or Act. Pr. C.). English 


Acton’s 
Privy Council Reports. os 

Ad. Jus. Adam’s 
(Scotch). 

Ad. & E. (or Ad. & Ell.). Adolphus & El- 
lis’ English King’s Bench Reports. 

Ad. & Ell. N.S. Adolphus & Elli” Re- 
ports, New Series;—English Queen’s Bench 
(commonly cited Q. B.). 

Adams. Adams’ Reports, vols. 41, 42 
Maine;—Adams’ Reports, vol. 1 New Hamp- 
shire, 

Adams, Eq. Adams’ Equity. 

Adams, Rom. Ant. Adams, Roman Anti- 
quities. : 

Add. Addison’s Reports, Pennsylvania ;— 
Addams’. English Ecclesiastical Reports. 

Add. Ece. Addams’ Ecclesiastical Reports. 

. Addams. Addams’ Ecclesiastical Reports, 
English. 

Addis. (or Add. Pa.). Addison’s (Pennsyl- 
vania County Court) Reports. 

Adm. & Ece. Admiralty and Ecclesias- 
tical;—English Law Reports, Admiralty and 
Ecclesiastical. 

Adol. & El. Adolphus & Ellis’ 
English King’s Bench. 

Adol. & El. (N. S.). Adolphus & Ellis’ 
Reports, New Series, English Queen’s Bench. 

Adolph. & E. Adolphus & Ellis’ English 
King’s Bench Reports. 

Adolph. & E. N. S. Adolphus & Ellis’ 
New Series (usually cited as Queen’s Bench). 

Agra, H.C. Agra High Court Reports (In- 
dia). 

Aik. Aikens’ Vermont Reports. 

‘Aikens (Vt.); Ailkeus’ Reports, Vermont. 

Ainsw. (or Ainsworth). Ainsworth’s Lex- 
icon. , 

“Al. Aleyn’s Select Cases, King’s Bench ;— 
Alabama;—Allen. 

Al. Tel, Ca, Allen’s Telegraph Cases. 

Al. & Nap. Alcock & Napier’s Irish King’s 
Bench Reports. 

Ala. Alabama;-——Alabama Reports. 

Ala. N. S. Alabama Reports, New Series. 

Ala, Sel. Cas. Alabama Select Cases, by 
Shepherd, see Alabama Reports, vols. 37, 38 
and 39, 

Ala. St. Bar Assn. 
Association. 

Alaska Co. Alaska Codes, Carter. 

Alb. Arb. Albert Arbitration (Lord Cairns’ 
Decisions). ; 

Ale. (or Alce. Reg. or Ale. Reg. Cas.). 
Al¢ock’s Irish Registry Cases. 

Alc. & Nap. 
King’s: Bench Reports. 


1870 


Justiciary Reports 


Reports, 


Alabama State Bar 
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Crawford & Dix’s Abridged ` 


Alcock & Napler’s Trish 


Am. Neg. Ca. 


Ald. Alden’s Condensed Reports, Pennsyl- 
vania. 

Alex. Cas. 
by Dudley. 

Alexander. 
72 Mississippi. 

Aleyn. Aleyn’s 
King’s Bench, 

Alis. Prin. Scotch Law. Alison’s Prin- 
ciples of the Criminai Law of Scotland. 

All, Allen’s Massachusetts Reports. 


Report of the Alexandria Case 
Alexander’s Reports, vols. 66- 
Select 


Cases, English 


AlL N. B. Allen’s New Brunswick Re- 
ports. 

All. Ser. Allahabad Series, Indian Law 
Reports. 

All. Tel. Cas. Alen’s Telegraph Cases. 

Allen. Allen’s Massachusetts Reports ;— 
Allen’s Reports, New Brunswick ;—Allen’s 


Reports, Washington. 

Allen Tel. Cas. Allens Telegraph Cases. 

Allin. Allinson, Pennsylvania Superior 
and District Court. 

Am, Bank. R. (or Am. B’ke’y Rep.). 
American Bankruptcy Reports. 

Am. Cent. Dig. American Digest (Century 
Edition). ` : 
` Am. Corp. Cas. 
Cases (Withrow’s). 

Am, Cr. Rep, American Criminal Reports. 

Am, Cr, Tr. American Criminal: Trials. 
Chandler's. 

Am. Dec. American Decisions, 

Am, Dig. American Digest. 

Am. Dig. Cent. Ed. American 
(Century Edition). 

Am. Dig. Dec. Ed. (or Decen. Ed). Amer- 
ican Digest (Decennial Edition). 

Am El. Ca. (or Am. Elec, Ca.). Ameri- 
can Electrical Cases. 

Am. Ins. Rep. (cr Am. Insol. Rep.). 
American Insolvency Reports. 

Am. Jour. Pol. American Journal of Pol- 


American Corporation 


Digest 


ities. 

Am. Jour. Soe. American Journal of So- 
ciology. 

Am. Jur. American Jurist, Boston. 


Am. L. ©. R. P. Sharswood and Budd’s 
Leading Cases on Real Property. 

Am. L. Cas. American Leading Cases. 

Am. L. J. American Law Journal (Hall's) 
Philadelphia. 

Am. L. J. N. S. American Law Journal, 
New Series, Philadelphia. 


Am. L. Rev. American Law Review, Bos- 
ton. 

Am. L. T.R. American Law Times Re- 
ports. 


` Am. L.T.R.N.S. American Law Times 
Reports, New Series. 

Am, Law Rec. 
(Cincinnati). 

Am. Lead, Cas. 
(Hare & Wallace's). 

Am. Neg. Ca. (or Cas.) American Negli- 
gence Cases.. 


American Law Record 


American Leading Cases 


‘Aaa. Neg. Rep, 


Am. Neg. Rep. 
ports. 

Am. Pr. Rep. American Practice Reports, 
Washington, D. ©. 

Am. Prob. Rep. 
ports. 

Am. R., R. Cas. 
(Smith & Bates’). 

Am. R. R. Rep. 
ports, New York. 

Am. R. R. & C. Rep. 
and Corporation Reports. 


American Negligence Re- 


American Probate Re 
American Railway Cases 
American Railway Re- 


American Railroad 


Am. Rep. American Reports (Selected 
Cases). 
Am. Ry. Ca. American Railway Cases. 


Am. Ry. Rep. American Railway Reports. 

Am. St. Rep. American State Reports. 

Am. St. Ry. Dee. American Street Rail- 
way Decisions, 

Am, Fed. Taz Rep. 
Tax Reports, 

Am. Tr.-M. 
Cases (Cox’s). 

Am.& Eng. Corp. Cas. 
English Corporation Cases. 

Am. & Eng. Dec. in Eq. 
English Decisions in Equity. 

Am, & Eng. Ency. Law. 
English Encyclopedia of Law. 

Am. & Eng. Pat. Ca, American and Mng- 
lish Patent Cases. 

Am. & Eng. R. R, Ca. 
‘lish Railroad Cases. 

Am. & Eng. Ry. Ca. 
lish Railway Cases. 

Amb. (or Ambl.) Ambler’s English Chan- 
cery Reports. . 

Amer. American;—Amerman, vols, 111- 
115 Pennsylvania. 

Amer, Jur. American Jurist. 

Amer, Law. American Lawyer, New York. 

Amer. Law Reg. (N. S5.). American Law 
Register, New Series. 

Amer. Law Reg. (O.S.). American Law 
Register, Old Series. 

Amer, Law. Rev. American Law Review. 

Amer. & Eng. Enc. Law. American & 
English Encyclopedia of Law. 

- Ames. Ames’ Reports, vols. 4-8 Rhode 
Island ;—Ames’ Reports, vol. 1 Minnesota. 

Ames Cas, B. & N. Ames’ Cases on Bills 
and Notes. 

Ames Cas. Par. 
ship. 

Ames Cas. Pl. Ames’ Cases on Pleading. 

Ames Cas. Sur. Ames’ Cases on Surety- 
ship. 

Ames Cas. Trusts. Ames’ Cases on Trusts. 

Ames, K.& B. Ames, Knowles & Brad- 
ley’s Reports, vol. 8 Rhode Island. 

Amos & F. Fixt. Amos & Ferrard on Fix- 
tures. 

And. Andrews’ Reports, vols. 63-72 Con- 
necticut;—Andrews’ English King’s Bench 
Reports. 

Anders. (or Anderson). Anderson’s Re 
ports, English Court of Common Pleas. 

Andr. (or Andrews). Andrews’ English 
King’s Bench Reports. See also And. 


Cas. American Trade-Mark 
American and 
American and 


American and 


American and Eng- 


American and Eng- 


Ames’ Cases on Partner- 
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American Federal 


Archh. N. P. 


Ang. Lim. Angell on Limitations. 

Ang. Tide Waters. Angell on Tide Wa- 
ters. S 

Ang. Water Courses. Angell on Water 
Courses. 

Ang. & A. Corp. Angell & Ames on Cor- 
porations. 


Ang.& Dur. Angell & Durfee’s Reports, 
vol. 1 Rhode Island. 

Ann. Cas. American & English Annotat- 
ed Cases ;—New York Annotated Cases. 

Ann. Reg. Annual Register, London. 

Ann. St. Annotated Statutes. 
` Annaly. Annaly’s edition of Lee tempore 
Hardwicke. 

Anne. Queen Anne (thus “1 Anne,” de- 
notes the first year of the reign of Queen 
Anne), 

Anson, Cont. 

Anstr, 
chequer. 

Anth. Anthon’s New York Nisi Prius Re- 
ports ;—Anthony’s Illinois Digest. 

Anth. N.P. Anthon’s New York Nisi Pri- 
us Reports. 

Anth. Shep. Anthony’s edition of Shep- 
hard's Touchstone. 

Ap. Justin. Apud Justinianum ;—In Jus- 
tinian’s Institutes. 


Anson on- Contracts. 
‘Anstruther’s Reports, English Wx- 


App. Appleton’s Reports, vols. 19, 20 
Maine. 
App. Cas. Appeal Cases, English Law Re- 


ports ;—Appeal Cases, United States;—Ap- 
peal Cases of the different States:—Appeal 
Cases, District of Columbia. 
[1891] App. Cas. Law Reports, Appeal 
Cases, from 1891 onward. 
App. Cas. Beng. Sevestre and Marshall’s 
Bengal Reports. 7 
App. Ct. Rep. 
Court Reports. 
App. D. C. Appeals, District of Columbia. 
App. Div. Appellate Division, New York. 
App. Jur. Act 1876. Appellate Jurisdic- 
tion Act, 1876, 89 & 40 Vict. c. 59. 
App. N. Z. Appeal Reports, New Zealand. 
App. Rep. Ont. Appeal Reports, Ontario. 
Appe. Bre. Appendix to Breese’s Reports. 
Appleton. Appleton’s Reports, vols. 19, 
20 Maine. ` : 


Ar. Rep. 

Arabin. 

Arbuth. 
es, Madras. 

Arch. Court of Arches, England. 

Arch. P. L. Cas. Archbold’s Abridgment 
of Poor Law Cases. ; 

Arch. Sum. Archbold’s Summary of Laws 


Bradwell’s Illinois Appeal 


Argus Reports, Victoria. 
Decisions of Seargsant Arabin. 
Arbuthnot’s Select Criminal Cas- 


of England. 

Archb. Civil Pl. Archbold’s Civil Plead- 
ing. 

Archb. Crim. Pl. Archbold’s Criminal 
Pleading. 


Archb, Landl. & Ten. 
lord and Tenant. 
Archb. N. P. Archbold’s Nisi Prius Law. 


1871 


Archbold’s Land- 


Archb. New Pr. 


Archh. New Pr. (or N. Prac.). 
bold’s New Practice. 

Archb, Pr. Archbold’s Practice. 

Archb. Pr. K. B. Archbold’s Practice 
King’s Bench. 

Archer & Hogue. 
ports, vol. 2 Florida. , 

Arg. Fr, Mere. Law. Argles (Napoleon), 
Treatise Upon French Mercantile Law, ete. 

Arg. Rep. Reports printed in Melbourne 
Argus, Australia. 

Ariz. Arizona ;—Arizona Reports, 

Ark, Arkansas ;—Arkansas Reports ;— 
Arkley’s Justiciary Reports, Scotland. 

Arkl, (or Arkley). Arkley’s Justiciary Re- 
ports, Scotland. . 

Arms. Br. P. Cas. Armstrong's Breach of 
Privilege Cases, New York. 

Arms. Con. Elec. Armstrong’s New York 
Contested Elections. 

Arms, Elect. Cas. 
Contested Elections, New York. 

Arms. M., & O. (or Arms. Mac. & Og.). 
Armstrong, Macartney, & Ogle’s Irish Nisi 
Prius Reports. 

Arms. Tr. Armstrong’s Limerick Trials, 
Ireland, _ 

Arn. Arnold's English Common Pleas Re- 
ports ;—Arnot’s Criminal Trials, Scotland. 

Arn. El. Cas. Arnold’s Election Cases. 
English. ` 

Arn. Ins. Arnould on Marine Insurance. 

Arn. & H. (or Arn. & Hod.). Arnold & 
Hodges’ English Queen’s Bench Reports. 

Arn. & Hod. B.C. Arnold & Hodges’ Eng- 
lish Bail Court Reports. 

Arn, & Hod. Pr. Cas. Arnold & Hodges’ 
Practice Cases, English. 

Arnold. Arnold’s Common Pleas Reports, 
English. l 

Arnot Cr. C. 
Scotland. 

Artic. Cleri. Articles of the clergy. 

Articuli sup. Chart. Articles upon the 
charters. 

Ashe. Ashe’s Tables to the Year Books 
(or to Coke’s Reports;—or to Dyer’s Reports). 

Ashm. Ashmead’s Pennsylvania Reports. 

Ashton. Ashton’s Reports, vols, 9-12 Opin- 
ions of the United States Attorneys General. 


1872 


Arch- 


Archer & Hogue’s Re- 


Arnot’s Criminal Cases, 


Armstrong’s Cases of © 
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. 


Azuni, Mar. Law 


Ashurst MS. Ashurst’s Paper Books, Lin- 
coln’s Inn Library;—Ashurst’s Manuscript 
Reports, printed in vol. 2 Chitty. 

Asp. Aspinall, English Admiralty. 

Asp. Cas. (or Rep.). English Maritime 
Law Cases, new series by Aspinall. 

Asp. M.C. Aspinall’s Maritime Cases. 

Ass. Book of Assizes. 

Ass. Jerus. Assizes of Jerusalem. 

Ast. Ent. Aston’s Entries. 

Atch. Atchison’s English Navigation and 
Trade Reports. 

Ath. Mar. Sett. 
tlements. 

Atk. Atkyn’s English Chancery Reports. 

Atk. P. T. Atkyn’s Parliamentary Tracts. 

Atk, Sher. Atkinson on Sheriffs. 

Atl. Atlantic Reporter. 

Atl. Mo. Atlantic Monthly. 

Atl. R. (or Rep.). Atlantic Reporter. 

Atty. Gen. Op. <Attorney-Generals’ Opin- 
ions, United States. 

Atty. Gen. Op. N. Y. 
Opinions, New York. 


Atherly on Marriage Set- 


Attorney-Generals’ 


Atwater. Atwater’s Reports, vol. 1 Min- 
nesota. 
Auch. Auchinleck’s Manuscript Cases, 


Scotch Court of Session. 

Auct. Reg. & L. Chron. 
ter and Law Chronicle. 

Aul. Gel. Noctes Atticæ. Aulus Gellius, 
Noctes Attics. ` 

Aust. Austin’s English County Court 
Cases ;—Australia. 

Aust, Jur. Austin’s Province of Jurispru- 
dence. 

Aust. Jur. Abr. Austin’s Lectures on Ju- 
risprudence, abridged. 

Aust. L. T. Australian Law Times. 

Austin (Ceylon). Austin’s Ceylon Reports. 

Austin C.C. Austin’s English County 
Court Reports. 

Ayl. Pan. 

Ayl. Pand. 

Ayl. Par. See Ayliffe. 

Ayliffe. Ayliffe’s Pandects;—Ayliffe’s 
Parergon Juris Canonici Angelicani. 

Ayliffe Parerg. See Ayliffe. ; 

Azuni, Mar. Law. <Azuni on Maritim 
Law. 


Auction Regis- 


See Ayliffe, 
See Ayliffe. 


B. C. 
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. Bald. 


B 


B.C. Bankruptcy Cases. . 

B.C.C. Bail Court Reports (Saunders & 
Cole);—Bail Court Cases (Lowndes & Max- 
well);—Brown’s Chancery. Cases. . 

B.C. R. (or B.C. Rep.).- Saunders & 
Cole’s Bail Court Reports, English;—British 
Columbia Reports, - 


B. Ch. Barbour’s Chancery Reports, New 
York. 
B.D.&0O. Blackham, Dundas & Osborne’s 


Nisi Prius Reports, Ireland. 

B. L. R. Bengal Law Reports. 

B.M. Burrow’s. Reports tempore Mans- 
field;~Ben Monroe’s Reports, Kentucky;-~ 
Moore’s Reports, English. 


B. Mon. Ben Monroe’s Reports, Kentucky. 
B. Moore. Moore’s Reports, English. 
B. N.C. Bingham’s New Cases, English 


Common Pleas;—Brooke’s New Cases, Eng- 
lish King’s Bench ;~-Busbee’s North Carolina 
Law Reports. 

B. N. P. Buller’s Nisi Prius. 

B. P. B. Buller’s Paper Book, Lincoln’s 
Inn Library. . 

B. P. ©. Brown’s Cases in Parliament. 

B. P. L. Cas, Botts Poor Law Cases. 

B. P.N. R. Bosanquet & Puller’s New Re- 
ports, English Common Pleas. 

B. P. R. Brown’s Parliamentary Reports. 

B.R. Bancus Regis, or King’s Bench ;~— 
Bankruptcy Reports;—Bankruptcy Register, 
New York;—National Bankruptcy Register 


Reports. 

B. R. H. Cases in King’s Bench tempore 
Hardwicke. . 

B.& A. Barnewall & Adolphus English 


King’s Bench Reports ;—Barnewall & Alder- 
son’s English King’s Bench Reports;—Baron 
& Arnold’s English Hlection Cases ;—Baron 
& Austin’s English Election Cases ;—-Banning 
& Arden’s Patent Cases. 

B.& Ad. (or Adol.), Barnewall & Adol- 
phus’ English King’s Bench Reports. 

B.& Ald. Barnewall & Alderson’s Eng- 
lish King’s Bench Reports. 


B. & Arn. Barron & Arnold’s Election 
Cases. ` 
B. & Aust. Barron & Austin’s English 


Election Cases, 

B. & B. Broderip & Bingham’s English 
Common Pleas Reports;—Ball & Beatty's 
Irish Chancery Reports;—Bowler & Bowers, 
vols. 2, 3 United States Comptroller’s Deci- 
sions. 

B.& C. Barnewall & Cresswell’s English 
King’s Bench Reports. 

B.& D. Benloe & Dalison, English. 

B.& F. Broderip & Fremantle’s English 
Ecclesiastical Reports. 

B.& H. Blatchford & Howland’s United 
States District Court Reports. 

B. & H. Dig. Bennett & Heard’s Massa- 
ehusetts Digest. 
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B.& H. Lead. Cas. Bennett & Heard’s 
Leading Criminal Cases. 

B. & I. Bankruptcy and Insolvency Cases. 

B.& L. Browning & Lushington’s English 
Admiralty Reports. 

B.& M. (or B.& Macn.). 
Macnamara’s Reports, English. 

B.& P. | Bosanquet & Puller’s English 
Common Pleas Reports. 

B.& P.N.R. Bosanquet & Pullers New 
Reports. 

B.& S. Best & Smith’s English Queen’s 
Bench Reports, 

B.& V. Beling & Vanderstraaten’s Re- 
ports, Ceylon. 

Ba. & Be. - Ball & Beatty’s Irish Chancery 
Reports. 

Bab, Auct. Babington on Auctions. 

Bac. Aph. (or Bac. Aphorisms). Bacon’s 
{Sir Francis) Aphorisms. 

Bac. Dig. Bacon’s Georgia Digest. 

Bac. Max. Bacon’s (Sir Francis) Maxims. 

Bac. Read, Uses. Bacon (Sir Francis), 
Reading upon the Statute of Uses. l 

- Bac. St. Uses. Bacon (Sir Francis), Read- 
ing upon the Statute of Uses. 

Bac. Ir. Bacon (Sir Francis), Law Tracts. 

Bac. Works. Bacon’s (Sir Francis), Works. 

Bach. Bach’s Reports, vols. 19-21 Mon- 
tana. 

Bacon. Bacon’s Abridgment ;—Bacon’s 
Aphorisms ;—Bacon’s Complete Arbitrator; 
—Bacon’s Elements of the Common Law :— 
Bacon on Government;—Bacon’s Law Tracts; 
-—Bacon on Leases and Terms of Years ;— 
Bacon’s Maxims ;—Bacon on Uses. 

Bagl. Bagley’s Reports, vols. 16-19 Cali- 
fornia. : 

Bail. 
lina. 

Bail Ct. Cas. Lowndes & Maxwell’s Eng- 
lish Bail Court Cases, 

Bail Ct. Rep. Saunders & Cole’s English 
Bail Court Reports;—Lowndes & Maxwell’s 
English Bail Court Cases. 

Bail. Dig. Bailey’s North Carolina Digest. 

Bail. Eq. Bailey’s Equity Reports, South 
Carolina. 

Bailey. Bailey’s Law Reports, South Caro- 
lina Court of Appeals, 

Bailey Eq. Bailey’s Equity Reports, South 
Carolina Court of Appeals. 

Baill. Dig. Baillie’s Digest of Mohamme- 
dan Law. , 

Bainb. Mines. 
Minerals. 

Baker, Quar. 
tine. 

Bald. App. 11 Pet. 


Browne & 


Bailey’s Law Reports, South Caro- 


Bainbridge on Mines and 
Baker’s Law of Quaran- 


Baldwin’s Appendix 


` to 11 Peters. 


Bald. (or Bald. C. C.). Baldwin’s United 
States Circuit Court Reports ;—Baldus (Com- 
mentator on the Code);—Baldasseroni (on 
Maritime Law). 
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- ports, New York. 


Baldw. Dig. 


Baldw. Dig. Baldwin's Connecticut Di- 


gest. 

Balf. Balfour’s Practice, Laws of Scot- 
land. 

Bali & B. Ball & Beatty's Irish Chan- 


cery Reports. 

Bank. and Ins. R. Bankruptcy and Insol- 
vency Reports, English. 

Bank. Ct. Rep. Bankrupt Court Reports, 
New York;—The American Law Times Bank- 
ruptcy Reports are sometimes thus cited. 

Bank. I. (or Bank. Inst.). Bankter’s In- 
stitutes of Scottish Law. 

Bank. Rep. American Law Times Bank- 
ruptey Reports. 

Bank. & Ins. Bankruptcy and Insolven- 
cy Reports, English. 

Banks. Banks’ Reports, vols. 15 Kansas, 

Bann. Bannister’s Reports, English Com- 
mon Pleas. 


Bann. Br. , Bannister’s edition of O. Bridg- 


‘man’s English Common Pleas Reports. 


Bann. & A. Pat. Ca. 
Patent Cases. 

Bar. MBarnardiston’s English King’s Bench 
Reports; —- Barnardiston’s Chancery;-— Bar 
Reports in all the Courts, English;—Bar- 
bour’s Supreme Court Reports, New York ;— 
Barrows’ Reports, vol. 18 Rhode Island. 

Bar. Ch. (or Chy.). Barnardiston’s Eng- 
lish Chancery Reports. 

Bar. Mag. Barrington’s Magna Charta. 

Bar. N. Barnes’ Notes, English Common 


Banning & Arden’s 


‘Pleas Reports. 


Bar. Obs. St. Barrington’s Observations 


upon the Statutes from Magna Charta to 21 


James I, 

Bar. & Ad. Barnewall & Adolphus’ Eng- 
lish King’s Bench Reports. 

Bar. & Al. Barnewall & Alderson’s Eng- 
lish King’s Bench Reports. 

Bar. & Arn. Barron & Arnold's English 
Election Cases. 

Bar. & Aust. (or Au.). 
tin’s English Election Cases. 

Bar. & Cr. Barnewall & Cresswell’s Eng- 
lish King’s Bench Reports. 

Bark. SBarbour’s Supreme Court Reports, 
New York;—Barber’s Reports, vols. 14-24 Ar- 
kansas, 

Barb. Abs. Barbour’s Abstracts of Chan- 
cellor’s Decisions, New York. 

Barb. App. Dig. Barber's Digest, New 


Barron & Aus 


York. 
. Barb. Ark. Barber’s Reports, vols. 14-24 
Arkansas. 

: Barb. Ch. Barbour’s New York Chancery 
Reports. 


Barb. Ch. Pr. 
tice (Text Book). 
’ Barb. Dig. Barber’s Digest of Kentucky. 

Barb. S. C. Barhbour’s Supreme Court Re- 


Barbour’s. Chancery Prac- 


. Barbe. Barber's Reports, Arkansas. “See 
n: Barb. Ark. 
: Bare, Dig. Barclay's Missouri Digest. i 
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Beav. & Wai. Ry. Cas. 


Barn. Barnardiston’s English King’s 
Bench Reports;—Barnes’ English Common 
Pleas Reports ;~~Barnfield’s Reports, vols. 19- 
20, Rhode Island. 

Barn. Ch. Barnardiston’s English Chan- 
cery Reports, 


Barn. No. Barnes’ Note of Cases, Eng- 
lish Common Pleas. 
Barn. & A. Barnewall & Alderson’ s Eng- 


lish King’s Bench Reports. 

Barn. & Ad. (or Adol.). Barnewall & 
Adolphus’ English King’s Bench Lteports. 

Barn. & Ald. Barnewall & Alderson’s 
English King's Bench Reports. 

Barn. & C. (or Cr.). Barnewall & Cress- 


well’s English King’s Bench Reports. 


Barnard, Ch. 
Reports. 

Barnard, K. 
Bench Reports. 

Barnes. Barnes’ Practice Cases, English. 

Barnes, N. C. Barnes’ Notes of Cases in 
Common Pleas. 

Barnet. Barnet’s Reports, vols. 27-29 
English Central Criminal Courts Reports. 

Barnf, & S. Barnfield and Stiness’ Re- 
ports, vol. 20. Rhode Island. 

Barnw. Dig. Barnwall’s Digest of the 
Year Books. f 

Barr. Barr’s Reports, vols. 1-10 Penn- 
sylvania State;—-Barrows’ Reports, vol. 18 
Rhode Island. 

Barr. St. Barrington’s Observations upon 
the Statutes from Magna Charta to 21 
James I, 

Barr. & Arn. 
Election Cases. 

Barr, & Aus. 
Election Cases. 

Barring. Obs. St. (or Barring. St.). 
Barrington’s Observations upon the Statutes 
from Magna Charta to 21 James I. 

Barrows. Barrows Reports, 
Rhode Island. ` 

Bart. El. Cas. 
Election Cases. 

Bat. Dig. Battle’s Digest, North Carolina. 

Bates. Bates’ Delaware Chancery Reports. 

Bates’ Dig. Bates’ Digest, Ohio. 

Batt. (or Batty). Batty’s Irish King’s 
Bench Reports. 

Bax. (or Baxt.). 
60-68 Tennessee. 

Bay. Bays South Carolina Reports;— 
Bay's Reports, vols. 1-3 and 5-8 Missouri. 

Beach, Rec. Beach on the Law of Re- 
ceivers. 

Beas. 
ports. 

Beat. (or Beatty). 
cery Reports. 

Beav. Beavan’s English Rolls Court Re- 
ports. 

‘Beav. R. & C. Cas. English Railway and 
Canal Cases, by Beavan: and others. 

Beay. & Wal, Ry. Cas. Beavan & Wal- 


Barnardiston’s Chancery 


B. Barnardiston’s King’s 


Barron & Arnold’s English 


Barron & Austin’s English 


vol. 18 


Bartlett’s Congressional 


Baxter’s Reports, vols. 


Beasley’s New Jersey Chancery Re- 


‘Beatty’s Irish Chan- 


torgs Railway and Canal Gases, England., 


- BuLaw Dret. (8D Ep.) 


Beaw..:. 
Beaw. (or Beaw. Lez Mero). Beawes’ 

Lex Mercatoria. 

Beck, Beck’s Reports, vols. 12-16 Colo- 

rado; also vol. 1 Colorado Court of Appeals. 
Beck, Med. Jur, SBeck’s Medical Juris- 

prudence, 

Bedell, Bedell’s Reports, vol. 163 New 

York, : 


_ Bee. Bee’s United States District Court 
Reports. ' 
Bee Adm, Bees Admiralty. An Appen- 


dix to Bee’s District Court Reports. 

Bee C, C.R. Bees Crown Cases Reserv- 
ed, English. 

Beebe Cit. Beebe’s Ohio Citations. 

Bel. Bellewe's English King’s Bench Re- 
ports;—Bellasis’ Bombay Reports ;—Beling’s 
Ceylon Reports ;—Bellinger’s Reports, vols, 
48 Oregon. 

Beling. Beling’s Ceylon Reports. 

Beling & Van. Beling & Vanderstraat- 
en’s Ceylon Reports. 

Bell. Bell’s Dictionary and Digest of the 
Laws of Scotland;—Bell’s English Crown 
Cases Reserved ;—Bell’s Scotch Appeal Cas- 
es; — Bell’s Scotch Session Cases; — Bell’s 
Caleutta Reports, India ;—Bellewe’s English 
King’s Bench Reports;—Brooke’s New Cas- 
es, by Bellewe;—Bellinger’s Reports, vols. 
4-8 Oregon ;—Bellasis’ Bombay Reports. 

Bell Ap. Ca. Bell’s Scotch Appeals. 

Bell App. Cas. Bell’s Scotch House of 
Lords (Appeal) Cases. 

Bell C.G. Bell’s English Crown Cases 
Reserved ;—Bellasis’ Civil Cases, Bombay ;— 
Bellasis’ Criminal Cases, Bombay. 


Bell C. H. C. Bell’s Reports, Calcutta 
High Court. 

Bell Cas. Bells Cases, Scotch Court of 
Session. 

Bell. Cas. t. H. VIII. Brooke’s New Cas- 
es (collected by Bellewe). . 


Bell. Cas. t. R. II. Bellewe’s English 
King’s Bench Reports (time of Richard II). 

Bell, Comm. Bell’s Commentaries on the 
Law of Scotland. 

Bell Cr. C. Bell’s English Crown Cases; 
—Beller’s Criminal Cases, Bombay. 

Bell, Dict. Bell’s Dictionary and Digest 
of the Laws of Scotland. 

Bell fol. Bell’s folio Reports, 
Court of Session. 

Bell H.C. Bels Reports, High Court of 
Calcutta. 

Bell H.L. (or Bell, H. L. Sc.). Bell's 
House of Lord’s Cases, Scotch Appeals. 

Bell Med. L. J. Bell’s Medico Legal Jour- 
nal. 

Bell Oct. (or 8vo.). Bell’s octavo Re- 
ports, Scotch Court of Session. 

Bell P.C. Bell’s Cases in Parliament, 
Scotch Appeals. 

Bell Put. Mar. 
Case, Scotland. 

Bell Sc. App. Bell’s Appeals to House of 
Lords from Scotland, 


Scotch 


Bell’s Putative Marriage 


TABLE OF ABBREVIATIONS 


Benn. & H. Cr. Oas. 


Bell Sc. Dig. 
Bell Ses. Cas. 
Court of Session. 


Bell’s Scottish Digest. 
Bell’s Cases in the Scotch 


Bellas. Bellasis’ Criminal (or Civil) Cas- 
es, Bombay. 

Bellewe. Bellewe’s English King’s Bench . 
Reports. ` 


Eellewe t. H.VIII. Brooke’s New Cases 
{collected by Bellewe). 


Bellinger. Bellinger’s Reports, vols, 4-8 
Oregon. 

Bellingh. Tr. Report of Bellingham’s 
Trial. 

Belt Bro, Belt’s edition of Brown’s Chan- 
cery Reports. 

Belt Sup. Belts Supplement to Vesey 


Senior’s English Chancery Reports. 

Belt Ves. Sen. Belt’s edition of Vesey 
Senior’s English Chancery Reports. 

Bem. Benedict’s United States District 
Court Reports. 

Ben. Adm. - Benedict's Admiralty Prac- 
tice. 


Ben. F. I. Cas. Bennetts Fire Insurance 


Cases. 
Ben Mon. Ben Monroe’s Reports, Ken- 
tucky. . 
Ben. & Dal. Benloe & Dalison’s English 


Common Pleas Reports. 

Ben. & H. L.C. Bennett & Heard’s Lead- 
ing Criminal Cases. 

Ben. & S. Dig. Benjamin & Slidell’s Loui- 
siana Digest. 


Bench & B. Bench and Bar (periodical), 
Chicago. i 
Bendl, Bendloe (see Benl.). 


Bendloe. Bendloe’s or New Benloe’s Re- 
ports, English Common Pleas, Edition of 1661. 


Bened. Benedict’s United States District 
Court Reports. 
Beng. L, R. Bengal Law Reports, India. 


Beng. S.D. A. Bengal Sudder Dewanny 
Adawlut Reports. 

Benj. Benjamin. 
Cases, 6 vols. 

Benj. Sales, 


New York Annotated 


Benjamin on Sales. 


Benj. Chalm, Bills & N. Benjamin’s 
Chalmer’s Bills and Notes. 
Benl. Benloe’s or Bendloe’s English 


King’s Bench Reports. 
Benl. in Ashe. Benloe at the end of 
Ashe’s Tables. 
Benl. in Keil. 
way’s Reports. 
Benl. New. 
King’s Bench. 
Benl. Old. Benloe of Benloe & Dalison. 
English Common Pleas Reports. 
Benl. & Dal. Benloe & Dalison’s Common 
leas Reports. 
Benn. Cal. 


Benloe or Bendloe in Keil- 


Benloe’s Reports, English 


Bennett’s Reports, vol. 1 Cali- 


' fornia. 


Benn. F. I. Cas. Bennetts Fire Insur- 
ance Cases, 
Benn. & H. Cr. Cas. 


Leading Criminal Cases. 


Bennett & Heard’s 


1875 


Benn. & H. Dig. 


Benn. & H, Dig. Bennett & Herard Mas- 
sachusetts Digest. 

Benne. Reporter of vol. 7, Modern Re- 
ports. 

Bennett. SBennett’s Reports, vol. 1 Cali- 
fornia;—-Bennett’s Reports, vol. 1 Dakota ;— 
Bennett’s Reports, vols. 16-21 Missouri. 

Bent. Beniley’s Reports, Irish Chancery. 

Benth. Ev. (or Benth. Jud. Ev.). Ben- 
tham on Rationale of Judicial Evidence. 

Bentl. Atty.-Gen. Bentley’s Reports, 
vols. 18-19 Attorneys-General’s Opinions. 

Beor. Queensland Law Reports. 


Ber. Berton’s New Brunswick Reports. 
Bern. Bernard’s Church Cases, Ireland. 
Berry. Berry’s Reports, vols. 1-28 Mis- 


souri Court of Appeals. 

Bert. Berton’s New Brunswick Reports, 

Best, Ev. Best on Evidence. 

Best, Pres. Best on Presumptions. 

Best & S. (or Best & Sm.). Best & 
Smith’s English Queen’s Bench Reports. 

Bett’s Dec. Blatchford and Howland’s 
United States District Court Reports;—0l- 
cott’s United States District Court Reports. 

Bev. Pat. Bevill’s Patent Cases, English. 

Bev.& M. Bevin & Mill’s Reports, Cey- 
lon. 

Beven. Beven’s Ceylon Reports. 

Bibb. Bibb’s Reports, Kentucky. 

Bick. (or Bick. & Hawl.). Bicknell & 
Hawley’s Reports, vols. 10-20 Nevada. 

Big. Bignell’s Reports, India. 

Big. Cas. Bigelow’s Cases, William I to 
Richard I. . 

Big. L. I. Cas. (or Big. L. & A. Ins, Cas.). 
Bigelow’s Life and Accident Insurance 
Cases. 

Big. Ov. Cas. 

Big. Plac. 
mannica. 

Bigelow, Estop. Bigelow on Estoppel. 

Bigm. Bignell’s Indian Reports. 

Bin. Binney’s Pennsylvania Reports, 

Bin. Dig. Binmore’s Digest, Michigan. 

Bing. Bingham’s English Common Pleas 
Reports. 

Bing. N.C. Bingham’s New Cases, Eng- 
lish Common Pleas. 

Binn. Binney’s Pennsylvania Reports. 

Birds. St. Birdseye’s Statutes, New York. 

Biret, Vocab. Biret, Vocabulaire des Cinq 
Codes, ou definitions simplifées des termes 
de droit et de jurisprudence exprimés dan 
ces codes. 

Bis. Bissell’s United States Circuit Court 


Bigelow’s Overruled Cases. 
Bigelow’s Placita Anglo-Nor- 


Reports. 
Bish. Cr. Law. Bishop on Criminal Law. 
Bish. Crim. Proc. Bishop on Criminal 
Procedure. ` 


Bish. Mar, & Div, 
and Divorce. 

Bish. St. Crimes, 
Crimes. 

Bishop Dig. Bishop's Digest, Montana. 

Biip. Eq. (or Bisph. Eg.) Bispham’s 
Equity. BO ee ` 
1876 


Bishop on Marriage 
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Bishop on Statutory ` 


Black. Jus, 


Biss. (or Bis.). Bissell's 
Circuit Court Reports. 
Bitt. Chamb. Rep. 
Reports, England. 
Bitt. Pr. Cas. 

English. 

Bitt. W. & P, Bittleson, Wise & Par- 
nell’s Reports, vols. 2, 3 New Practice Cases. 

Bk. Black’s United States Supreme Court 
Reports. 

Bl. Black’s United States Supreme Court 
Reports;— Blatchford’s United States Cir- 
cuit Court Reports ;--Blackford's Indiana Re- 
ports;—Henry Blackstone’s English Common 
Pleas Reports;—W. Blackstone’s English 
King’s Bench Reports ;—Blackstone. 

B1.C.C. Blatchford’s United States Olr- 
euit Court Reports. 

Bl. Com. (or Bl. Comm.). 
Commentaries, 

Bl, Dict. Black’s Dictionary. . 

B1. D. &0. Blackham, Dundas & Os- 
borne’s Irish Nisi Prius Reports. 

B1. H. Henry Blackstone’s English Com- 
mon Pleas Reports. 

Bl. Judgm. Black on Judgments. 

B1. Law Tracts. Blackstone’s Law Tracts. 

B1. Prize (or Bl. Pr. Cas.). Bilatchford’s 
Prize Cases. 

Bi. R. (or BL. W.). Sir William Black- 
stone’s English King’s Bench Reports. 

BI. &H. Blatchford & Howland’s United 
States District Court Reports;— Blake & 
Hedges’ Reports, vols. 2-3 Montana. 

Bl, & W. Mines. Blanchard & Weeks’ 
Leading Cases on Mines. 

Bia. Ch, Bland’s Maryland Chancery Re- 
ports. 

Bla. Com, Blackstone’s Commentaries. 

Bla. H. Henry Blackstone’s English Com- 
mon Pleas Reports. 

Bla. W. Sir William Blackstone’s Re- 
ports Emglish King’s Bench. ` 

Black. Black’s United States Supreme 
Court Reports;—Black’s Reports, vols. 30- 
53 Indiana ;—H. Blackstone’s English Com- 
mon Pleas Reports;—W. Blackstone’s Eng- 
lish King’s Bench Reports;—Blackford’s In- 
diana Reports. 

Black. Cond. Rep. 
ed Illinois Reports. 

Black, Const. Law. 
tional Law. 

Black, Const. Prohib. 
tional Prohibitions. 

Black. D, & 0O. Blackham, Dundas & Os- 
borne’s Irish Nisi Prius Reports. 

Black, H. Henry Blackstone’s English 
Common Pleas Reports. 

Black, Interp. Laws. 
tation of Laws. 

Black, Intox. Liq. Black on -Intoxicat- 
ing Liquors. . 

Black, Judgm.. Black: on Judgments.: 

Black. Jus. Blackerby’s Justices: Cases. 


United States 
Bittleson’s Chamber 


Bittleson’s Practice Cases, 


Blackstone’s 


Blackwell’s Condens- 
Black on Constitu- 


Black’s Constitu» , 


Black on Interpre- 


Black. R, 


Black. R. Black’s United States Supreme 
Court Reports;—W. Blackstone’s English 
King’s Bench Reports. See Black. 

Black Ship. Ca. Bilack’s Decisions in 
Shipping Cases. 

Black, Tax Titles. Black on Tax Titles. 

Black. W. W. Blackstone's English King’s 
Bench Reports. 

Blackf. Blackford’s Indiana Reports. 

Blackw. Cond. Blackwell’s Condensed Re- 
ports, Illinois. 


Blake, Blake’s Reports, vols. 1-3 Mon- 
‘tana. 
Blake & H. Blake and Hedges’ Reports, 


yols. 2-3 Montana. 

Blanc. & W. L.C. Blanchard & Weeks’ 
Leading Cases on Mines, etc. 

Bland (or Bland’s Ch.). 
land Chancery Reports. 

Blatchf, 
cuit Court Reports—United States Appeals. 

Blatchf. Pr. Cas. Blatchford’s Prize 
Cases. 

Blatchf. & H. Blatchford & Howland’s 
United States District Court Reports. 

Bleckley. Bleckley’s Reports, vols. 34, 35 
Georgia. 

Bligh. 
Reports. 

Bligh N.S. Bligh’s English House of 
Lords Reports, New Series. 

Bliss. Delaware County Reports, Penn- 
sylvania. 

Bliss N. Y. Co., Bliss’s New York Code. 

Bloom. Man. (or Neg.) Cas. Bloomfield’s 
Manumission (or Negro) Cases, New Jersey. 

Blount. Blount’s Law Dictionary. 


Bland’s Mary- 


Bligh’s English House of Lords 


Blount Tr. Blount’s Impeachment Trial. 
Bomb. H.Ct. Bombay High Court Re- 
ports. 


Bomb. L.R. Bombay Law Reporter. 

Bomb. Sel. Cas. Bombay Select Cases. 

Bomb. Ser. Bombay Series, Indian Law 
Reports. 

Bond, Bonds United States Circuit Re- 
ports. 7 

Booraem. 
California. 

Boote, Suit at Law. Boote’s Suit at Law. 

Booth, Real Act. Booth on Real Actions, 

Borr. Borradaile’s Reports, Bombay. 

Bos. Bosworth’s New York Superior Court 
Reports. ` 

Bos, &P. N.R. Bosanquet & Puller’s New 
Reports, English Common Pleas, 

Bos. & Pul. Bosanquet & Puller’s Eng- 
lish Common Pleas Reports. 

Bos. & Pul. N.R. Bosanquet & Pullers 
New Reports, English Common Pleas. 

Bosw. Bosworth’s New York Superior 
Court Reports. 

Bott P. L. Bott’s Poor Laws. 

Bott P. L. Cas. Bott’s Poor Law Cases, 

Bott P. L. Const. Const’s Edition of 
Bott's Poor Law Cases. 

Bott Set. Cas. Bott's Poor Law (Settle- 
ment) Cases, 


Booraem’s Reports, vols. 6-8 
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Blatchford’s United States Cire ` 


Branch, Prine: 


Bould. Bouldin’s Reports, vol. 119 Ala- 
bama. . 


Bouln, Boulnois’ Reports, Bengal. . 
Bourke, Bourke’s Reports, Calcutta High 
Court. 


Bouv. Inst. Bouvier’s Institutes of Ameri- 
can Law. 

Bouvier. Bouvier’s Law Dictionary. 

Bov. Pat. Ca., Bovill’s Patent Cases. 

Bow. Bowler & Bowers, vols. 2, 3, Unit- 
ed States Comptroller’s Decisions. 

Bowen, Pol. Econ. Bowen’s Political Eco- 
nomy. 

Bowyer, Mod. Civil Law. Bowyer’s Mod- 
ern Civil Law. , 

Br. Bracton;— Bradford;— Bradwell ;— 
Brayton;—Breese ;—-Brevard;—~ Brewster ;— 
Bridgman ;— Brightly ;— British ;—Britton; 
— Brockenbrough;— Brooke;— Broom ;— 
Brown;—Brownlow;—Bruce. See below, es- 
pecially under Bro. 

Br.c.C. British (or English) Crown 
Cases (American reprint);— Brown’s Chan- 
cery Cases, England. 

Br. Cr. Ca. British {or English Crown 
Cases. 

Br, Fed. Dig. Brightly’s Federal Digest. 


Br. N, C. Brooke’s New Cases, Mnglish 
King’s Bench. 

Br. P.C. Brown’s English Parliamentary 
Cases. 

Br. Reg. Braithwaite’s Register. 

Br. Sup. Brown’s Supplement to Morri- 


son’s Dictionary, Sessions Cases, Scotland. 
Br.Syn. Brown’s Synopsis of Decisions, 
Scotch Court of Sessions. 


Br.&B. Broderip & Bingham, English 
Common Pleas. 
Br. & Fr. Broderick & Fremantle’s Eccle- 


sinstical Cases, English. 

Br. & Gold. Brownlow & Goldesborough’s 
English Common Pleas Reports. 

Br. & L. (or Br. & Lush.). Brownlow & 
Lushington’s English Admiralty Reports. 

Br. & R. Brown & Rader’s Missouri Re- 
ports. 

Brac. (or Bract. or Bracton). Bracton de 
Legibus et Consuetudinibus Anglise. 

Brad. Bradford’s Surrogate Reports, New 
York ;—-Bradford’s Iowa Reports ;—Bradwell’s 
Tllinois Appeal Reports ;—Bradley’s Reports, 
Rhode Island. 

Bradf. Bradford's New York Surrogate 
Reports ;—Bradford’s Reports, Iowa. 

Bradf.Sur. Bradford’s Surrogate Court 
Reports, New York. f 

Bradw. Bradwell’s Appellate Reports, Illi- 
nois. 

Brady Ind. Brady's Index, Arkansas Re- 


ports. 

Brame. Brames Reports, vols. 66-72 
Mississippi. 

Branch. Branch’s Reports, vol. 1 Florida. 


Branch, Max. 
Branch, Prine. 
et Equitatis. 


Branch’s Maxims. 
Branch’s Principia Legis 


1877 


Brand. 


Brand. Brandenburg’s Reports, vol. 21, 
Opinions Attorneys-General. 

Brand, F. Attachm. (or Brand. For At- 
tachm.) Brandon on Foreign Attachment, 


Brande. Brande’s Dictionary of Science. 

Brans. Dig. Branson’s Digest, Bombay. 

Brant. Branitly’s Reports, vols. 80-90 
Maryland. 

Brayt. Brayton’s Vermont Reports. 

Breese. Breese’s Reports, vol. 1 Illinois, 

Brett Ca. Eq. Brett's Cases in Modern 
Equity. 

Brev. Brevard’s South Carolina Reports. 


Brev. Dig. Brevard’s Digest. 

Brev, Ju. Brevia Judicialia (Judicial 
Writs). 

Brew. Brewer’s Reports, vols. 19-26 Mary- 
land. 

Brewst. Brewster’s Pennsylvania Reports. 


Brick. Dig. Brickell’s Digest, Alabama. 

Bridg. Dig. Ind, Bridgman’s Digested In- 
dex. . 

Bridg. J. Sir J. Bridgman’s English Com- 
mon Pleas Reports. 

Bridg. O. Sir Orlando Bridgman’s Eng- 
lish Common Pleas Reports—(sometimes cit- 
ed as Carter). 

Bright. (Pa.). Brightly’s Nisi Prius Re- 
ports, Pennsylvania. 

Bright. Dig. Brightly’s Digest, New York; 
—Brightly’s Digest, Pennsylvania;—Bright- 
ly’s Digest, United States. 

Bright. Elec. Cas. Brightly’s Leading 
Election Cases. 

Bright. N. P. Brightly’s Nisi Prius Re- 
ports, Pennsylvania. 

Bright. Purd. (or Brightly’s Purd. 
Dig.). Brightly’s Edition of Purdon’s Digest 
of Laws of Pennsylvania. 

Brishin. Reporter, vol. 1 Minnesota. 

Brissonius. De verborum que ad jus di- 
vile pertinent significatione. 


Brit. Britton’s Ancient Pleas of the 
Crown. 

Brit. Cx. Cas. British (or English) Crown 
Cases. 

Brit. Quar. Rev. British Quarterly Re- 
view. 

Britt. Britton on Ancient Pleading. 

Bro. See, also, Brown and Browne. 


Browne’s Pennsylvania Reports;—-Brown’s 
Michigan Nisi Prius Reports;—Brown’s Eng- 
lish Chancery Reports;—Brown’s Parliamen- 
tary Cases;—Brown’s Reports, vols. 53-65 
Mississippi ;—Brown’s Reports, vols, 80-137 
Missouri. 

Bro. (Pa.). 
ports. 

Bro. Abr.in Eq. Browne’s New Abridg- 
ment of Cases in. Equity. 

Bro. Adm. Brown’s United States Admi- 
ralty Reports. . 

Bro, A. & R. Brown’s United States Dis- 
trict Court Reports (Admiralty and Revenue 
Cases). - 

Bro. O. C. Brown’ 8 English Chancery Cas- 
es, or Reports. 


1878 


Browne's Pennsylvania. Re- 
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Brown 


Bro. Ch. Brown’s English Chancery Re- 
ports. 

Bro. Eee. Brooke’s Six Judgments in Ee 
clesiastical Cases (English). 


Bro. N.C. Brooke’s New Cases, English 
King’s Bench. 
Bro. N.P. Brown’s Michigan Nisi Pri- 


us Reports;—Brown’s Nisi Prius Cases, Eng- 
lish. 


Bro. P.C. Brown’s English Parliamen- 
tary Cases. 
Bro. Supp. Brown’s Supplement to Mor- 


rison’s Dictionary of the Court of Session, 
Scotland. ; 

Bro. Syn. Brown’s Synopsis of Deci- 
sions, Scotch Court of Session. 

Bro. V.M. Brown’s Vade Mecum. 

Bro. & Fr. Broderick & Fremantle’s Eng- 
lish Ecclesiastical Cases. 

Bro.& G. Brownlow & Goldesborough’s 
English Common Pleas Reports. 

Bro. & Lush. Browning & Lushington’s 
English Admiralty Reports. 

Brock. Brockenbrough’s Marshall’s Deci- 
sions, United States Circuit Court, 

Brock. Cas. Brockenbrough’s 
Cases. 

Brock, & Hol. 
Virginia Cases. 

Brod. Stair, 
stitutes, Scotch. 

Brod: & B. (or Brod. & Bing.). Broder- 
ip & Bingham’s English Common Pleas Re- 
ports. 

Brod. & Fr. Broderick & Fremantle’s Ec- 
clesiastical Cases. 

Brooke (or Brooke [Petit]). 
New Cases, English King’s Bench. 

Brooke, Abr. Brookes Abridgment. 

Brooke Eccl. Judg. Brooke’s Six Eccle- 
siastica] Judgments. 

Breoke N.C. Brooke’s New Cases, Eng- 
lish King’s Bench Reports. (Bellewe’s Cases 
tempore Henry VIII.) 

Brooke Six Judg. Brooke’s Six Ecclesi- 
astical Judgments (or Reports). 

Brooks. Brooks’ Reports, vols. 106-119 
Michigan. 

Broom, Com. Law. Broom’s Commenta- 
ries on the Common Law. 

Broom, Max. Broom’s Legal Maxims. 

Broom & H.Comm. Broom & Hadley’s 
Commentaries on the Law of England. 


Virginia 
Brockenbrough & Holmes’ 


Brodie’s Notes to Stair’s In- 


Brooke's 


Broun. Broun’s Reports, Scotch Justici- 
ary Court. ` 
Brown. Brown’s Reports, vols. 53-65 


Mississippi ;—Brown’s English Parliamenta- 
ry Cases;—Brown’s English Chancery Re- 
ports;—Brown’s Law Dictionary;—Brown’s 
Scotch Reports;—Brown’s United States Dis- 
trict Court Reports;—Brown’s U.. 8. Admi- 
ralty Reports;—Brown’s Michigan Nisi Pri- 
us Reports;—Brown's Reports, vols. -4-25 Ne- 
braska;-—-Brownlow. (& Goldesborough’s) 
English Common Pleas Reports ;—Brown’s 
Reports, vols. 80-137 Missouri. See, ; also, 
Bro, and Browne. . : 


‘Browne 


Browne. Browne’s Pennsylvania Reports; 
—Browne’s Reports, vols. 97-114 Massachu- 
setts;—Browne, New York Civil Procedure. 
See also Bro. and Brown. 

Brown A.& R. Brown’s United States 
District Court Reports (Admiralty and Reve- 
nue Cases). 

Brown, Adm. 
miralty Reports. 

Brown, Ch. (or Brown Ch. 
Brown’s Chancery Cases, English. 

Brown, Civ. & Adm. Law. Brown’s Civil 
and Admiralty Law. 

Brown Ece. Brown’s Ecclesiastical Re- 
ports, Engtish. 

Brown N.P. 
us Reports. 

Brown N. P, Cas. 
Cases, English. 

Brown P.C. Brown’s Parliamentary Cas- 
es, English House of Lords. 

Brown, Parl. Cas. Brown’s Parliamen- 
tary Cases, English House of Lords. 

Brown Sup. Dec. Brown’s . Supplement 
to Morrison’s Dictionary, Session Cases, Scot- 
land. 

Brown Syn. Brown’s Synopsis of Deci- 
sions, Scotch. 

Brown. & Gold. Brownlow & Goldesbor- 
ough’s English Common Pleas Reports. 

Brown & H. Brown & Hemingway’s Re 
ports, vols. 53-58 Mississippi. 

Brown. & Lush. Browning & Lushing- 
ton’s English Admiralty Reports. 

Browne, Div. Browne’s Divorce Court 


Brown’s United States Ad- 


Brown’s Michigan Nisi Pri- 


Brown’s Nisi Prius 


Practice. 

Browne N. B.C. Browne's National Bank 
Cases. 

Browne, Prob. Pr. Browne’s Probate 
Practice. 


Browne & Gray. Browne & Gray’s Re- 
ports, vols. 110-111 Massachusetts. 

Browne & Macen. Browne & Macnama- 
ra’s English Railway and Canal Cases. 

Brownl. (or Brownl. & Gold.). Brown- 
low & Goldesborough’s English Common 
Pleas Reports. 

Bru. (cr Bruce). 
of Session Reports. 

Brun. Brunner’s Collective Cases, Unit- 
ed States. 

Brunk. Ir. Dig. 
mon Law Digest. 

Brunner Sel. Cas. Brunner’s Selected 
Cases United States Circuit Courts. 

Bt. Benedict's United States District 
Court Reports. 

Euch. Buchanan’s (Eben J. or James) 
Reports, Cape of Good Hope. 

Buch. Cas. (or Tr.). Buchanan’s 
markable Criminal Cases, Scotland. 

Buch. Ct. Ap. Cape G. H. Buchanan’s 
Court of Appeals Reports, Cape of Good 
Hope. 

Buch. E. Cape G.E. E. Buchanan’s Re 
ports, Cape of Good Hope. 


Bruce’s Scotch Court 


Brunker’s Irish Com- 


Re- 


TABLE OF ABBREVIATIONS 


Cas.). l 


Burrill, Ciro. Ev. 


Buch. E. D. Cape G. H. Buchanan’s 
Eastern District Reports, Cape of Good 
Hope. 


Buch. J. Cape G.H. J. Buchanan’s Re- 


. ports, Cape of Good Hope. 


Buck. Buck’s English Cases in Bank- 
ruptcy;—Buck’s Reports, vols. 7-8 Montana. 

Buck. Cooke. Bucknill's Cooke’s Cases 
of Practice, Common Pleas.’ 

Buck. Dee. Buckner’s Decisions (in Free- 
man’s Mississippi Chancery Reports). 

Buf. Super. Ct. Sheldou’s Superior 
Court Reports, Buffalo, New York. 

Bull. N. P. Buller’s Law of Nisi Prius, 
English. 

Buil. & C. Dig, 
isiana Digest. 

Buller MSS. J. Buller’s Paper Books, 
Lincoln’s Inn Library. 

Bulst. Bulstrode’s English King’s Bench 
Reports. 

Bump, Fraud. Conv. 
lent Conveyances. 

Bump N.C. Bump’s Notes on Constitu- 
tional Decisions. 

Bunb. Bunbury’s English Exchequer Re- 
ports. 

Bur. Burnett’s Reports, Wisconsin. 

Bur. (or Burr.), Burrow’s English King’s 
Bench Reports. 

Bur. M. Burrow’s Reports tempore Mans- 


Bullard & Curry’s Lou- 


Bump on Fraudu- 


field. 

Burf. Burford’s Reports, vols. 6-9 Okla- 
homa. 

Burg. Dig. Burgwyn’s Digest Maryland 
Reports. 


Burge, Coni. Law. Burge on the Con- 
flict of Laws. 
Burge, Sur. 
Burgess. 
Ohio State. 
Burke Tr. Burke's Celebrated Trials. 
Burks. Burks’ Reports, vols. 91-97 Vir- 
ginia. 
Burlamaqui. 
Political Law. 
Burlesque Reps. 
Police Reports. 
Burm. L. R. 
Burn, Dict. 
Burn, Ecc. Law. 
Law. 
Burnet. Burnet’s Manuscript Decisions, 
Scotch Court of Session. 
Burnett. Burnett's Wisconsin Reports; 
—Burnett’s Reports, vols. 20-22 Oregon. 
Burr. Burrow’s English King’s Bench 
Reports. 
Burr. S. C. (or Sett. Cas.). 
English Settlement Cases. 
Burr Tr. Rob. Burr’s Trial, reported by 
Robertson. 
Burrill. Burrill’s Law Dictionary. 
Burrill, Circ. Ev. Burrill on Circum- 
stantial Evidence, 


Burge on Suretyship. 
Burgess’ Reports, vols. 46-49 


Burlamaqui’s Natural & 
Skillman’s New York 
Burmah Law Reports. 


Burn’s Law Dictionary. 
Burn’s Ecclesiastical 


Burrows’ 


1879 


Burrill, Pr. 


Burrill, Pr. 

Burrow. 
King’s Bench. . 

Burrow, Sett. Cas. 
Settlement Cases. 

Burt. Cas. Burton’s Collection of Cases 
and Opinions. . . 

Burt. Real Prop. Burton on Real Prop- 
erty. 

Burt. Se. Tr. 


Burrill’s Practice, 
Burrow’s Reports, English 


. Burrow’s English 


Burton’s Scotch Trials. 


Busb. Busbee’s Law Reports, North Caro- 
lina. 
Busb. Or. Dig. 


= Busbee’s Criminal Di- 
. gest, North Carolina. ; . 
1880 
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Bynk. Obs. Jur. Rom. 


Bush. Eq. Busbee’s Equity Reports, North 
Carolina. 

Bush. Bush’s Reports, Kentucky. 

Butl, Co. Litt. Butler’s Notes to Coke 
on Littleton. 

Buti. Hor. Jur. 
Subsecivee. 

Butt’s Sh. Butts Edition of Shower’s 
English King’s Bench Reports. 

Buxton. Buxton’s Reports, vols. 123-128 
North Carolina. 

Byles, Bills. Byles on Bills. 

Bynk. Bynkershoek on the Law of War. 

Bynk. Obs. Jur. Rom. Bynkershoek, Ob- 
servationum Juris Romani Libri, 


Butler’s Hore Juridice 


TABLE OF ABBREVIATIONS: 


0. & L. 0. 0. 


C 


C. Cowen’s Reports, New York ;-—Con- 
necticut;— California;— Colorado;— Canada 
(Province). 

C.B. Chief Baron of the Exchequer j=- 
Common Bench;—English Common Bench 
Reports by Manning, Granger & Scott. 

C.B. N.S. Common Bench Reports, New 
Series. © 

C.B.R. 

~ pec. 

C.C.A. United States Circuit Court of 
Appeals Reports. 

C.C.C. Choice Cases in Chancery. 


Cour de Blanc de la Reine, Que- 


C. C. Chr. Chancery Cases Chronicle, 
Ontario. 
C.C.E. Caines’ Cases in Error, New 


York;—Cases of Contested Elections. 

C.C.L.C. Civil Code, Quebec. 

C. C. P. Code of Civil Procedure. - 

Cc. C. P. A. United States Court of Cus- 
toms and Patent Appeals. 

C. C. Supp. City Court Reports, Supple 
ment New York. 

C.D. Coammissioner’s Decisions, United 
States Patent Office;—Century Digest; Cur- 
rent Digest. 

C. E. Gr. 
uity Reports. 

C. H.& A. Carrow, Hamerton & Allen’s 
New Sessions Cases, English. 


C. E. Greene's New Jersey Pq- 


C. J.C. Couper’s Judiciary Cases, Scot- 
land. 

C. J. Can. Corpus Juris Canonici. 

C. J. Civ. Corpus Juris Civilis. 

C. L. Ch. Common Law Chamber Reports, 
Ontario. , 

C. L. P. Act. English Common Law Pro- 
cedure Act. 

C.L. R. Common Law Reports, printed 


by Spottiswoode;—‘English Common Law 
Reports” (1853-1855). 

C.M. & R. Crompton, Meeson & Roscoe, 
English Exchequer Reports. 

C.N. Code Napoléon. 

C. N. Conf. Cameron & Norwood’s North 
Carolina Conference Reports. 

C. N.P. Cases at Nisi Prius. 

C.N. P.C. Campbell’s Nisi Prius Cases. 

C.O. Common Orders. 

C.of C.E. Cases of Contested Elections, 
United States. 

C. P.C. Code of Civil Procedure, Quebec, 

C. P. C. (or Coop.). C. P. Cooper’s Eng- 
lish Chancery Practice Cases. . 

C. P.C. t. Br. ©. P. Coopers English 
Chancery Reports tempore Brougham. 
- C. P. C. t. Cott. ©. P. Cooper's English 
Chancery Reports. tempore Cottenham. 

C. P. Cooper. Cooper’s English Chan- 
cery. 

C. P. D. (or C. P. Div.). Common Pleas 
Division, English Law Reports (1875-1880). 

C.P. Q. Code of Civil Procedure, Quebec 
(1897). 


. C. P. Rep. Common Pleas 
Scranton, Pennsylvaria. 

c. P. U.C. Common Pleas Reports, Up- 
per Canada. 

C. Pr. Code of Procedure j—Code de Pro- 
cédure Civile. 

C. R. Chancery Reports;—Code Report- 
er, New York. 
C.R. N.S. 

New York, 
C. Rob. C. Robinson, English Admiralty. 
C. Rob. Adm. Christopher Robinson’s 
Reports on English Admiralty. 


Reporter, 


Code Reports, New Series, 


C.S. Court of Session, Scotland. 

C.S.B.C. Consolidated Statutes, British 
Columbia. 

C.S.C. Consolidated Statutes of Can- 
ada, 1859. 

c.8.L.C. Consolidated Statutes, Lower 
Canada. 


C.S.M. Consolidated Statutes of Mani- 
toba. 

©. S. N. B. 
Brunswick. 

C.S. U.C. Consolidated Statutes of Up-. 
per Canada, 1859. 

c.S.& J. Cushing, Storey & Josselyn’s 
Election Cases. See vol. 1 Cushing’s Elec- 
tion Cases, Massachusetts. 

C.8.& P. (Craigie, Stewart &) Paton’s 
Scotch Appeal Cases. 

C.t. K. Cases tempore King (Macnagh- 
ten’s Select Chancery Cases, English). 

C. t. N. Cases tempore Northington 
(Eden’s English Chancery Reports). 

C.t. T. Cases tempore Talbot, 
Chancery. 

C. Theod, Codex Theodosiani, 

C. W. Dud. C. W. Dudley’s Law or Eg- 
uity Reports, South Carolina. 


Consolidated Statutes of New 


English 


C.& A. Cooke & Alcock’s Irish King’s 
Bench Reports. 

C.& C. Coleman & Caine’s Cases, New 
York. 


C.& D. Corbett & Daniel’s English Elec- 
tion Cases;—Crawford & Dix’s Abridged Cas- 


es, Irish. 

C.& D.A.C. Crawford & Dix’s Abridg- 
ed Cases, Irish. 

c.& D.C.C. Crawford & Dix’s Irish 
Circuit Cases. ` 

C. & E. Cababé & Ellis, English. 

C. & F. Clark &Finnelly’s English House 


of Lords Reports. 

C. & H. Dig. 
gest. 

C. & J. Crompton & Jervis’ English Ex- 
chequer Reports. 

C.& K. Carrington & Kirwan’s English 
Nisi Prius Reports. 

C.& L. Connor & Lawson’s Irish Chan- 
cery Reports. 

C&L. C.C. 
es. 


Coventry & Hughes’ Di- 


Cane & Leigh’s Crown Cas- 


1881 


0. & L. Dig. 


C. & L. Dig. 
gest. 

C.& M. Crompton & Meeson’s English 
Exchequer Reports;—Carrington & Marsh- 
man’s nglish Nisi Prius Reports. 

C.& N. Cameron & Norwood's 
Carolina Conference Reports. 

C. & O. R. Oas. English Railway and Ca- 
nal Cases, by Carrow & Oliver et al. 

C.& P. Carrington & Payne’s English 
Nisi Prius Reports;—Craig & Phillips’ Chan- 
cery Reports. 

C.& R. Cockburn & Rowe's English Elec- 
tion Cases. 

C. & S. Dig. 
Carolina Digest. 

Ca. Case or Placitum;—Cases (see Cas.). 

Ca. t. Hard. Cases tempore Hardwicke. 

Ca. t. K. Cases tempore King;—Cases 
tempore King, Chancery. 

Ca. t. Talb. Cases tempore Talbot, Chan- 
cery. 

Ca. temp. F. Cases tempore Finch. 

Ca. temp. H. Cases tempore Hardwicke, 
King’s Bench. 


Cohen & Lee's Maryland Di- 


North 


Connor & Simonton’s South 


Ca. temp. Holt. Cases tempore Holt, 
King’s Bench. 

Cab. Lawy. The Cabinet Lawyer. 

Cab. & E. (or Cab. & El). Cababé & El- 


lis, English. 

Cadw. Dig. Cadwalader’s Digest of At- 
torney-General’s Opinions. 

Cai. Caines Term Reports, New York 
Supreme Court. 


Cai. Cas. (or ‘Cas. Err.). Caines New 
York Cases in Error. 
Cai. T.R. Caines’ Term Reports, New. 


York Supreme Court. 

Cain. Caines, New York. 

Caines. Caines’ Reports, New York Su- 
preme Court. 

Caines Cas, 
rors, New York. 

Cairn’s Dec. 
Albert Arbitration. 

Cal. California;—California Reports; 
Calthrop’s English King’s Bench Reports ;-—~ 
Caldecott’s English Settlement Cases. 

Cal. App. California Appellate Reports. 

Cal. Rep. California Reports; — Cal- 
throp’s English King’s Bench Reports. 

Gal. S. D. A. Calcutta Sudder Dewanny 
Adawlut Reports. 

Cal. Ser. Calcutta Series Indian Law Re- 
ports. 

Cald. Caldwell’s Reports, 
West Virginia. 

Cald. (or Cald. J. P. or Cald. S. C.). Cal- 
decott’s English Magistrate’s (Justice of the 
Peace) and Settlement Cases. 

Call. Call’s Virginia Reports. 

Call, Sew. Callis on Sewers. 

Calth. Calthrop’s English King’s Bench 
Reports. 

Calvin. (or Calvin, Lex. Jurid.). Calvin- 
us Lexicon Juridicum. : 

Cam. Cameron’s Reports, Upper Canada, 
Queen's. Bench.. 


1882 


Caines’ Cases, Court of Er- 


Cairn’s Decisions in the 


vols. 25-86 


TABLE OF ABBREVIATIONS 


Cas. 


Cam. Due. Camera Ducata (Duchy Cham- 
ber). . 
Cam. Op. Cameron’s Legal Opinions, To- 


ronto. 

Cam. Seac, 
uer Chamber). 

Cam. Stell. 
ber). 

Cam. & Nor. Cameron & Norwood’s North 
Carolina Conference Reports. 


Camera Secacecaria (Excheq- 


Camera Stellata (Star Cham- 


Camd. Brit. (or Camden). Camden's. 
Britannia. ` 
Camp. Camp's Reports, vol. 1 North Da- 


kota;—-Campbell’s English Nisi Prius Re 
ports;—Campbell’s Reports, vols, 27-58 Ne- 
braska. See also Campbell. 
Camp. Dec. Camplell’s Decisions. 
Camp. Lives Ld. Ch. Campbell’s Lives 
of the Lord: Chancellors. 


Camp. N. P. Campbell’s English Nisi Pri- 
us Reports. - 
Campkell. Campbell’s English Nisi Pri- 


us Reports;—Campbell’s Reports of Taney’s 
United States Circuit Court Decisions;— 
Campbell’s Legal Gazette Reports, Pennsyl- 
vania;—Campbell’s Reports, vols. 27-58 Ne- 
braska. 

Can. Exch. Canada Exchequer Reports. 

Can. S. C. Rep. Canada Supreme Court 
Reports. 

Cane & L. 
Reserved. 


Car. Carolus (as 4 Car. II.) ;—Carolina. 

Car.,H.& A. Carrow, Hamerton & Al- 
len’s New Sessions Cases, English. 

Car.,Q0.&B. English Railway & Canal 
Cases, by Carrow, Oliver, Bevan et al. 

Car. & K. (or Kir.). Carrington & Kir- 
wan’s English Nisi Prius Reports. 

Car. & M. (or Mar.). Carrington & 
Marshman’s English Nisi Prius Reports. 

Car. & Ol. English Railway & Canal Cas- 
es, by Carrow, Oliver et al. 

Car.& P. Carrington’s & Payne’s Eng- 
lish Nisi Prius Reports. ` 


Cane & Leigh's Crown Cases 


Carl, Carleton, New Brunswick. 

Carp.P.C. Carpmael’s English Patent 
Cases. , 

Carpenter. Carpenter’s Reports, vols. 
52-53 California. 

Carr. Cas. Carran’s Summary Cases, In- 
dia. 


Carr., Ham. & Al. Carrow, Hamerton & 
Allen’s New Sessions Cases, English. 

Carr. & K. Carrington & Kirwan. 

Carrau. Carrau’s edition of “Summary 
Cases,” Bengal. 

Cart: Cartwright’s Cases, Canada. 

Carter. Carter’s English Common Pleas 
Reports, same as Orlando Bridgman;—Car- 
ter’s Reports, vols, 1, 2, Indiana. 

Garth. Carthew’s English King’s Bench 
Reports. ` 
. Cary.. Cary’s English Chancery Reports, 

Cas. Catey’s Reports, vols, 25-36. Penn- 
sylvania State. 


Cas. App. 


Cas, App. 
- of Lords. 

Cas. Arg. & Dec. Cases Argued and De 
creed in Chancery, English. 

Cas. B.R. 
William III. (12 Modern Reports). 

Cas. B. R. Holt. Cases and Resolutions 
(of settlements; not Holt’s King’s Bench 
Reports). 

Cas. C.E. Cases in Crown Law. 

Cas. Ch. Cases in Chancery, English ;~ 
Select Cases in Chancery;—Cases in Chan- 
cery (9 Modern Reports). 

Cas, Eq. Cases in Equity, Gilbert’s Re- 
ports;—Cases and Opinions in Law, Equity, 
and Conveyancing, 

Cas. Eg. Abr. 
ed, English. 

Cas. F, T. Cases tempore Talbot, by For- 
rester, English Chancery. 

Cas. H.L. Cases in the House of Lords. 

Cas.in ©. Cases In Chancery;— Select 
Cases in Chancery. 

Cas. K.B. Cases in King’s Bench (8 
Modern Reports). 

Cas. K. B. t. H. Cases tempore Hardwicke 


Cases of Appeal to the House 


Cases in Equity, Abridg- 


(W. Kelynge’s English King’s Bench Re- 
ports). 
Cas. L. & Eq. Cases In Law and Equity 


(10 Modern Reports);— Gilberts Cases in 
Law and Equity, Euglish. 

Cas. P. (or Parl.). Cases in Parliament. 

Cas. Pr. Cases of Practice, English 
King’s Bench. 

Cas. Pr.C.P. Cases of Practice, 
lish Common Pleas (Cooke’s Reports). 

Cas. Pr.K.B. Cases of Practice in the 
King’s Bench. 

Cas. R. Casey’s 
Pennsylvania State. 

Cas. S. C. (Cape G. Ħ.). Cases in the Su- 
preme Court, Cape of Good Hope. 

Cas., Self Def. IIorrigan & Thompson’s 
Cases on Self-Defense. 

Cas, Sett, Cases of Settlement, King’s 
Bench. 

Cas. Six Cir. Cases on the Six Circuits 
Ireland. ` 

Cas. t. Ch, II. Cases tempore Charles IL, 
in vol. 3 of Reports in Chancery. 

Cas. t. F. Cases tempore Finch, English 
Chancery. 

Cas. t. Geo. I. Cases tempore George L, 
English Chancery (8, 9 Modern Reports). 

Cas. t. H. (or Hardwicke). Cases tem- 
pore Hardwicke, English King’s Bench 
(Ridgway, Lee, or Annaly);—West’s Chan- 
cery Reports, tempore Hardwicke. 

Cas. t. Holt (or H.). Cases tempore Holt, 
English King’s Bench ;—-Holt’s Reporis. 

Cast. K. Select Cases tempore King, 
English Chancery (edited by Macnaghten);—= 
_Moseley’s Chancery Reports, tempore King. 

Cas. t. Lee. (Phillimore’s) Cases tempore 
Lee, English Ecclesiastical. 

Cas. t. Mac. Cases tempore Macclesfield 
{10 Modern Reports). 


Eng- 


Reports, vols. 25-36 


TABLE OF ABBREVIATIONS 


Cases Banco Regis tempore- 


Chano. 


Cas. t. Nap. Cases tempore Napier, by 
Drury, Irish Chancery. 

Cas., t. North. Cases tempore Northing- 
ton (Eden’s English Chancery Reports). 

Cas. t. Plunk, Cases tempore Plunkett, 
by Lloyd & Gould, Irish Chancery. 

Cas. t. Q. A. Cases tempore Queen Anne 
(11 Modern Reports). 

Cas. t. Sugd. Cases 
Irish Chancery. 

Cas, t. Tal. 
lish Chancery. 

Cas..t. Wm. III. Cases tempore William 
III. (12 Modern Reports). 

Cas, Tak. & Adj. Cases Taken and Ad- 
judged (first edition of Reports in Chan- 
cery). 

Cas. w. Op. Cases, with Opinions, by Em- 
inent Counsel. 

Cas. Wm. I. Bigelow’s Cases, William I. 
to Richard I. . 

Casey. Casey's Reports, vols. 25-36 Penn- 
sylvania State. 

Cass. Dig. Cassel’s Digest, Canada. 

Cass. Sup. C. Prac. Cassel’s Supreme 
Court Practice, 2d edition by Masters. 

Cel. Tr. Burke's Celebrated Trials. 

Cent. Dict. Century Dictionary. 

Cent. Dig. Century Digest. 

[1891] Ch. Law Reports, Chancery Di- 
vision, from 1891 onward. 

Ch. App. Cas. Chancery Appeal Cases, 
English Law Reporis. 

Ch. Cas. Cases in Chancery. 

Ch. Cas. Ch. Choyce Cases in Chancery. 

Ch. Cham. (or Ck. Ch.), Chancery Cham- 
ber Reports, Ontario. 


tempore Sugden, 


Cases tempore Talbot, Eng- 


Ch. Col. Op. Chalmers’ Colonial Opin- 
ions. 
Ch. Dig. Chaney’s Digest, Michigan Re- 


ports. 
Ch. Div, (or D.). Chancery Division, Eng- 
lish Law Reports (1876-1890). 


Ch, Pree. Precedents in Chancery. 

Ch. R.M. R. M. Charlton’s Georgia Re- 
ports. 

Ch. Rep. Reports in Chancery;— Irish 


Chancery Reports. 

Ch. Rep. Ir, Irish Chancery Reports. 

Ch. Sent. Chancery Sentinel, Saratoga, 
New York. 

Ch. T. U.P. T. U. P. Charlton’s Georgia 
Reports. 


Ch. & Cl, Cas. Cripp’s Church and Cler- 


gy Cases. _ 
Chal. Op. Chalmers’ Colonial Opinions. 
Cham. Chamber Reports, Upper Canada. 


Chamb. Dig. P. H. C. 
of Public Health Cases. 

Chamb. Rep. Chancery Chamber Re- 
ports, Ontario. 

Chamber. 
ada. 

Chan. Chaney’s Reports, vols. 87-58 
Michigan;—Chancellor;—Chancery (see Ch.). 

Chane, Chancery (see Ch.). 


Chambers’ Digest 


Chamber Reports, Upper Can- 


1883 


Chand. 


Chand. Chandler’s Reports, Wisconsin;— 
Chandler’s Reports, vols. 20, 38-44 New 
Hampshire. 

Chand, Cr. Tr. (or Chand. Crim. Tr.). 
Chandler’s American Criminal Trials. 

' Chaney. Chaney’s Reports, vols. 37-58 
Michigan. ‘ 

Charl. Pr. Cas. Charley’s English Prac- 

tice Cases. 


Charlt,R.M. R. M. Charlton’s Georgia. 


Reports. . 
Charlt. T. U.P. T. U. P. Charlton's Geor- 
gia Reports. 


Chase. Chase’s United States Circuit 
Court Decisions, 

Chev. Cheves’ South Carolina Law Re 
ports. 


Chev. Ch, (or Eq.). Cheves’ South Caro- 
lina Equity Reports. 

Cheves. Cheves’ Law Reports, South Car- 
olina. 

Chip. 
wick. 

Chip. D. D. Chipman’s Vermont Reports. 

Chip. MS. Reports printed from Chip- 
man’s Manuscript, New Brunswick. 

Chip. N, N. Chipman’s Vermont Reports. 

Chip. W. Chipman’s New Brunswick Re- 
ports. 

Chit. (or Chitt.). 
Court Reports. ` 


Chipman’s Reports, New Bruns- 


Chitty’s English Bail 


Chit. Archb. Pr. Chitty’s Archbold’s 
Practice. 

Chit, Bills. Chitty on Bills. 

Chit. Bl. Comm., Chitty’s Blackstone’s 
Commentaries. 

Chit. Com. Law. Chitty’ on Commercial 
Law. 


Chit. Cont. Chitty on Contracts. 

Chit. Crim. Law. Chitty on Criminal 
Law. 

Chit. Gen, Pr. 

Chit. Med. Jur. 


Chitty’s General Practice. 
Chitty ‘on Medical Ju- 


risprudence. 

Chit. Pl, Chitty on Pleading. 

Chit. Pr. Chitty’s General Practice. 

Chit. St. Chitty’s Statutes of Practical 
Utility. 

Chitt. Chitty’s English Bail Court Re- 
ports. 
_ Chr. Rep. Chamber Reports, Upper Can- 
ada. 

Chr. Rob. Christopher Robinson’s Eng- 


lish Admiralty Reports. 

Chute, Eq. Chute’s Equity under the Ju- 
dicature Act. 

Cic. Frag. de Repub. 
de Republica. 


Cicero, Fragmenta 


City Ct.R. City Court Reports, New 
_ york, 

Civ. Code. Civil Code. 

Civ. Code Prac, Civil Code of Practice. 


Civ. Proc. Rep, Civil Procedure Reports, 
New York. ; 

‘Cl, App. 
Lords. 
1884 


Clark’s Appeal Cases, House of 
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Co. Pl. 


Cl. Ch, Clarke’s Chancery Reports, New 
York. 

C1. Home. Clerk Home, Scotch Session 
Cases. 


Cl, & Fin. (or F.). 
House of Lords Cases. 

Cl. & Fin. N.S. House of Lords Cases, 
by Clark. 

Cl.& H. Clarke & Hall's Contested Elec- 
tions in Congress. 

Ciark. English House of Lords Cases, 
by Clark ;—Clark’s Reports, vol. 58 Ala- 
bama. See, also, Clarke. 

Clark Dig. Clark’s Digest, 
Lords Reports. ` 

Clark & F. (or Fin.). Clark & Finnelly’s 
Reports, English House of Lords, 

Clark & Fin, N.S. Clark's 
Lords Cases. 

Clarke. Clarke’s New York Chancery Re- 
ports;—Clarke’s edition of vols. 1-8 Iowa}; 
—Clarke’s Reports, vols. 19-22 Michigan ;— 
Clarke’s Notes of Cases, Bengal. See, also, 
Clark. 

Clarke Ch. Clarke’s New York Chancery 
Reports. 

Clarke Not. (or R. & O.). Clarke’s Notes 
of Cases, in his “Rules and Orders,” Ben- 
gal. 

Clarke & H. Elec. Cas. Clarke & Hall’s 
Cases of Contested Elections in Congress. 

Clayt. Clayton’s English Reports, York 
Assizes. 

Clem, 
Bas. 

Clerk Home. Clerk Home’s Decisions, 
Scotch Court of Session. 

Clif. Clifford’s United States Circuit 
Court Reports. 

Clif. (South.) El. Cas, 
wick Election Cases. 

Clif. & Rick, Clifford & Rickard’s Eng- 
lish Locus Standi Reports. 

Clif. & St. Clifford & Stephens’ English 
Locus Standi Reports. 

Cliff. Clifford’s Reports, United States, 
First Circuit. 

Clin. Dig. Clinton’s Digest, New York. 

Clk. Mag. Clerk’s Magazine, London;— 
Rhode Island Clerk’s Magazine. 

Clow L.C.on Torts. Clow’s 
Cases on Torts. 

Co. Coke's English King’s Bench Reports. 

Co. Ent. Coke’s Entries. 

Co. G. Reports and Cases of Practice in 
Common Pleas tempore Anne, Geo. I., and 
Geo. II, by Sir G. Coke. (Same as Cooke’s 
Practice Reports.) ' 

Co. Inst. Coke's Institutes. 

Co. Litt. The First Part of the Insti- 
tutes of the Laws of England, or a Com- 
mentary on Littleton, by Sir Edward Coke. 
© Co. P.O. Coke’s Reports, English King’s 
Bench. . i 

Co. Pl. Coke’s Pleadings (sometimes pube 


Clark & Finnelly’s 


House of 


House of 


Clemens’ Reports, vols. 57-59 Kan- 


Clifford’s South- 


Leading 


‘plished separately). 


Oo. R. 


Co. R. CN. Y.). Code Reporter, New York. 
Co. R. N. S, 
Co. Rep. Coke's Reports, King’s Bench. 
Cobb. ‘Cobb’s Reports, vols. 4-20 Geor- 
gia;—Cobb’s Reports, vol. 121 Alabama. 

Cobb. St. Tr. Cobbett’s (afterwards How- 
ell’s) State Trials. 

Cochr. Cochran’s Nova Scotia Reports; 
~cCochrane’s Reports, vols. 3-7 North Da- 
kota. 

Cock. Tich..Ca. 
the Tichborne Case. 

Cock. & Rowe. Cockburn & Rowe’s Hlec- 
tion Cases. 

Cocke. Cocke's Reports, vols. 16-18 Ala- 
bama;—Cocke’s Reports, vols. 14, 15 Florida. 

Coed, Codex Justinianus. 

Cod. Jur. Civ. Codex Juris Civilis;—Jus- 


Cockburn’s Charge in 


tinian’s Code. 
Cod. Theodos. Codex Theodorianus. 
Code. Criminal Code of Canada, 1892. 
Code Civ. Pro. (or Proc.). Code of Civil 
Procedure. 
Code Civil. Code Civil or Civil Code of 
France. 


Code Cr. Pro. (or Proc.). Code of Crim- 
inal Procedure. 


Code d’Instr. Crim. Code d'Instruction 


Criminelle. 
Code de Com. Code de Commerce. 
Code La. Civil Code of Louisiana. 


Code N. (or Nap.). Code 
French Civil Code. 

Code Pro. Code of Procedure. 

Code R.N.S. Code Reports, New Series. 

Code Rep. New York Code Reporter. 

Code Rep. N.S. New York Code Reports, 
New Series. 

Cof. Dig. Cofer’s Digest, Kentucky. 

Coffey Prov. Dec. Coffey’s Probate De- 
cisions, 

Cogh. Epit. 
Law Cases. 

Coke. Coke’s English King’s Bench Re- 
‘ports (cited by parts and not by volume). 

Coke Inst. Coke’s Institutes. 

Coke Lit. Coke on Littleton. 

Col. Colorado; — Colorado Reports;—~ 
Coldwell’s Reports, Tennessee ;—Coleman’s 
Reports, vols, 99, 101-106, 110-129, Alabama. 


Napoléon, 


Coghlan’s Epitome of Hindu 


Col. App. Colorado Appeals. 

Col. C.C. Collyer’s’ English Chancery 
Cases. 

Col. Cas. Coleman’s Cases (of Practice), 
New York. 


Col. L. Rep. Colorado Law Reporter. 
_ Col. Law Review. Columbia Law Re- 
view. 


Col. & Cai, Coleman & Caines’ Cases, 
New York. 

Cold. (or Coldw.). Coldwell’s Tennessee 
Reports. 

Cole. Cole’s edition of Iowa Reports;— 


Coleman’s Reports, vols. 99, 101-106, 110- 
129 Alabama. 

Cole. Cas. Pr. Coleman’s Cases, 
York. 


New 
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Code Reporter, New Series. | 


Oonf. 


Coll. Colles’ Parliamentary Cases. 
Coll. (or C.C.). Collyer’s English Chan- 
cery Cases. 


Coll. P, C. Colles’ English Parliamentary 
(House of Lords) Cases. 

Coll. & E. Bank. Collier 
American Bankruptcy Reports. 


and Eaton’s 


Colles. Colles’ English Parliamentary 
Cases. 
Colly. Collyer’s English Vice Chancel- 


lors’ Reports. 

Colly. Partn. ‘Collyer on Partnerships, 

Colo. Colorado Reports. 

Colą. Colquit’s Reports (1 Modern). 

Colq. Rom. Civil Law. Colquhoun’s Ro- 
man Civil Law. 

Colt. (Reg. Ca.). 
Cases. 

Colvil. Colvil’s Manuscript Decisions, 
Scotch Court of Session. ; 

Com. Comyn’s Reports, English King’s 
Bench;—Comberbach’s English King’s Bench 
Reports;—Comstock’s Reports, vols. 1-4 New 
York Court of Appeals. 

Ccm. B. Common Bench Reports (Man- 
ning, Granger, and Scott). 


Coltman’s Registration 


Com. B. N. 5. glish Common Bench 
Reports, New Series. 
Com. Cas. Commercial Cases, England. 


Com, Dig. Comyns’ Digest. 

Com. Jour. Journals of the House of 
Commons, 

Com. L.R. English Common Law Re- 
ports. 


Com.Law Rep. English Common Law 
Reports;—Common Law Reports, published 
by Spottiswoode. 

Com. PI. Common Pleas, 
Reports. 

Com. P1. Div. Common Pleas Division, 
English Law Reports. 


English Law 


Comb. Comberbach’s English King’s © 
Bench Reports. - 

Cemp. Dec. Comptroller's Decisions. 

Comp. Laws. Compiled Laws. 

Comp. St. Compiled Statutes. 

Comst. Comstock’s Reports, vols. 1-4 


New York Court of Appeals. 

Comyns. Comyns’ English King’s Bench 
Reports. 

Comyns’ Dig. Comyns’ Digest, English. 

Con. Conover’s Reports, Wisconsin;— 
Continuation of Rolle’s Reports (2 Rolle);— 
Connoly, New York Criminal. 

Con. Cus. Conroy’s Custodian Reports. 

Con. & Law. Connor & Lawson’s Irish 
Chancery Reports. 

Cond. Ch. R. (or Eng. Ch.). 
English Chancery Reports. 


‘Condensed 


Cond. Eccl. Condensed Ecclesiastical Re- 
ports. 

Cond. Ex. R. Condensed Exchequer Re- 
ports. 


Cond. Rep. U.S. 
ed States Reports. 

Conf. Conference Reports (by Cameron 
and Norwood), North Carolina. 


Peters’ Condensed Unit- 
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Cong. El. Cas, 


Cong. El. Cas. 
Cases. 

Cong. Rec. 
ington, 

Conk. Adm. Conkling’s Admiralty. 

Corn. Connecticut ;—Connecticut 
ports ;—Connoly, New York, Surrogate. 

Conover, Conover’s Reports, vols. 
106 Wisconsin. 

Conr. Conroy’s Custodian Reports. 

Consist. Rep. English Consistorial Re 
ports, by Haggard. 

Consolid. Ord. 
ders in Chancery. 

Const. Constitutional Reports, South 
Carolina, by Mill;—Constitutional Reports, 
South Carolina, by Treadway;—Constitu- 
tional Reports, vol. 1 South Carolina, by 
Harper. 

Const. Hist. 
tory of England. 

Const. N.S. Constitutional Reports (Mill), 
South Carolina, New Series. 

Const. Oth. Constitutiones Othoni (found 
at the end of Lyndewood’s Provinciale). 

Const, S.C. Constitutional Reports, 
South Carolina, printed by Treadway. 

Const. S. C.N. S, South Carolina Consti- 


Congressional Election 


Congressional Record, Wash- 
Re 


16- 


Consolidated General OT- 


Hallam’s Constitutional His- 


tutional Reports, New Series, printed by 
Mill. 

Const. U.S. Constitution of the United 
States. 


Coo. & Al. Cooke & Alcock’s Irish King’s 
Bench Reports. 

Cook V. Adm. Cook’s Vice-Admiralty Re- 
perts, Nova Scotia. 

Cooke. Cooke’s Cases of Practice, Eng- 
lish Common Pleas;—Cooke’s Reports, Ten- 
nessee. : 

Cooke, Incl. Acts. Cooke’s Inclosure Acts, 

Cooke Pr. Cas. Cooke’s Practice Reports, 
English Common Pleas. 

Cooke Pr. Reg. Cooke’s Practical Regis- 
ter of the Common Pleas. 

Cooke & Al. (or Ale.). Cooke & Alcock’s 
Reports, Irish King’s Bench. 

Cooley. Cooley’s Reports, vols, 5-12 Mich- 
igan. 

Cooley, Const. Lim. 
tional Limitations. 

Cooley, Tax. Cooley on Taxation. 

Cocley, Torts. Cooley on Torts. 

Coop. Cooper’s Tennessee Chancery Re 
ports;—Cooper’s Reports, vols, 21-24 Flori- 
da;—Cooper’s English Chancery Reports tem- 
pore Eldon;—Cooper’s English Chancery Re- 
ports tempore Cottenham;—Cooper’s English 
Chancery Reports tempore Brougham ;— 
Cooper’s English Practice Cases, Chancery. 

Coop. C. C. (or Cas.). Cooper's Chancery 
Cases tempore Cottenham. 

Coop. C. & P.R. Cooper’s Chancery and 
Practice Reporter, Upper Canada. 


Cooley on Constitu- 


Coop. Gh. Cooper’s Tennessee Chancery 
Reports. o . 

Co-op. Dig. Co-operative Digest, United 
‘States Reports. Í ~- 
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Cox Ch. 


Coop. Eq. Pl. 
Coop. Pr, Cas. 
English Chancery. 

Coop. Sel. Cas. Cooper’s Selert Cases 
tempore Eldon, English Chancery. 

Coop. t. Br. Cooper’s Cases 
Brougham. 

Coop. t. Cott. Cooper’s Cases tempore 
Cottenham, English Chancery. 

Coop. t. Eld. Cooper’s Cases tempore El- 
Gon, English Chancery. 

Cocp. Tenn. Ch. Cooper’s 
Chancery Reports. 


Cooper’s Equity Pleading. 
Cooper’s Practice Cases, 


tempore 


Tennessee 


Cooper. Cooper’s English Chancery. 
Coote, Ece. Pr. Coote’s Ecclesiastical 
Practice. . 


Coote, Mortg. Coote on Mortgages. 
Coote, Prob. Pr. Coote’s Probate Prac- 


tice. 

Cope. Cope’s Reports, vols. 68-72 Cali- 
fornia. 

Copp L.L. Copp’s Public Land Laws. 

Copp Land. Copp’s Land Office Deci- 
sions. 


Copp Min. Dec. 
Mining Decisions. 
Cor. Coram ;—Coryton’s Bengal Reports. 
Corb. & Dan. Corbett & Daniell’s Eng- 
lish Election Cases. 
Corp. Jur, Can. 
Corp. Jur. Civ. 
Cory. 
Cou. 
land. 
Coup. (or Coup. Just.). 
ciary Reports, Scotland. 
Court Sess. Ca. Court of Sessions Cases, 
Scotch. 
Court. & Macl. Courtnay & Maclean’s 
Scotch Appeals (6 and 7 Wilson and Shaw). 
Cout. Dig. Coutlée’s Digest, Canada 
Supreme Court. 
Cow. Cowen’s New York Reports ;—Cow- 
per’s English King’s Bench Reports. ` 
Cow. Cr. Dig. Cowen’s Criminal Digest. 
Cow. Cr. Rep. Cowen’s Criminal Reports, 
New York. 
Cow. Dic. 
Cow. Dig. 
Cow. Int. 


Copp’s United States 


Corpus Juris Canonici. 
Corpus Juris Civilis. 
Coryton’s Reports, Calcutta, 
Couper’s Justiciary Reports, Scot- 


Couper’s Justi- 


Cowell’s Law Dictionary. 
Cowell’s East India Digest. 
Cowell’s Interpreter. 

Cow. N., Y. Cowen’s New York Reports. 

Cowell. Cowell’s Law Dictionary ;~-Cow- 
ell’s Interpreter. 

Cowp. Cowper’s English King’s Bench 
Reports, 

Cowp. Cas. Cowper’s Cases (in the third 
volume of Reports in Chancery). 

Cox. Cox’s English Chancery Reports;— 
Cox’s English Criminal Cases;-—Cox’s Re- 
ports, vols. 25-27 Arkansas. 

Cox Am., T. M. Cas. Cox’s 
Trade-Mark Cases. . . , 

Cox ©. ©. Cox’s English Criminal Cases; 
—Cox’s Crown Cases;—Cox’s County Court 
Cases. - i . 

Cox Ch. Cox’s English Chancery Cases, 


American 


` 


Cox Cr. Cas. 


Cox Cr. Cas... Cox’s English Criminal 
Cases, ' f 

Cox Cr. Dig, Cox’s Criminal Law Digest. 

Cox, Inst. Cox’s Institutions of the Eng- 
lish Government, 

Cox J. S. Cas. Cox’s Joint Stock Cases. 

Cox Mc. & H. Cox, McCrae & Hertslet’s 
English County Court Reports. 

Cox Mag. Ca. Cox’s Magistrate Cases. 

Cox Man. Tr. M. Cox’s Manual of Trade- 
Mark Cases. 

Cox Tr. M. 
Cases. 

Cox, Tr. M. Cas. 
Mark Cases. 

Cox & Atk. Cox & Atkinson, English 
Registration Appeal Reports, 

Coxe. Coxe’s Reports, New Jersey. 

Cr. Cranch’s Reports, United States Su- 
preme Court;—Cranch’s United States Cir- 
cuit Court Reports. 

Cr.C.C. Cranch’s United States Circuit 
Court Cases (Reports). 

Cr. Cas. Res. Crown Cases Reserved. 


Cox’s Manual of Trade-Mark 


Cox’s American Trade- 


Cr. Code. Criminal Code. 
Cr. Code Prac. Criminal Code of Prac 
tice. : . ; 


Cr.M.& R. Crompton, Meeson & Ros- 
coes English Wxchequer Reports. 

Cr. Pat. Dec. Cranch’s Decisions on Pat- 
ent Appeals. 

Cr.S.& P. Craigie, Stewart & Paton’s 
Scotch Appeal Cases (same as Paton). 

Cr. & Dix. Crawford & Dix’s Irish Cir- 
cuit Court Cases. . 

Cr. & Dix Ab. Cas. Crawford & Dix’s 
(Trish) Abridged Notes of Cases. 

Cr.& Dix C.C. Crawford & Dix’s Irish 
Circuit Court Cases. 

Cr.& J. Crompton & Jervis. 

Cr.& M. Crompton & Meeson’s English 
Exchequer Reports. 

Cr. & Ph. Craig & Phillips’ English Chan- 
cery Reports. 

Crab. Crabbe’s United States District 
Court Rpeorts. 

Crabb, Com. Law. 
mon Law. 

Crabb, Eng. Law. 
English Law. 

Crabb, Hist. Eng. Law, 
of the English Law. 

Crabb, Real Prop. 
Real Property. 

Crabb, Technol. Dict. Crabb’s Technolog- 
ical Dictionary. 

Crabbe (or Crab.). Crabbe’s United 
States District Court Reports. 

Craig & Ph. Craig and Phillips’ English 
Chancery Reports. 

Craig. & St. Craigie, Stewart & Paton’s 
Scotch Appeals Cases (same as Paton). 

Craigius, Jus Feud. Craigius Jus Feu- 
dale. 

Craik C. ©. 
bres, 


Crabb on the Com- 
Crabb’s History of the 
Crabb’s History 


Crabb on the Law of 


Craik’s English Causes Célé- 
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Cuj acinus 


Cranch. Cranch’s United States Supreme 
Court Reports. 

Cranch C.O. (or D.C.). Cranch’s U. S. 
Circuit Court Reports, District of Columbia. 

Cranch Pat, Dee. Cranch’s Patent Deci- 
sions. 

Crane. 

Craw. 
Arkansas. . 

Craw. & D., Crawford & Dix’s Circuit 
Court Cases, Ireland. 

Craw. & D. Ab. Cas. 
Abridged Cases, Ireland. 

Creasy. Creasy’s Ceylon Reports. 

Cress. Ins. Cas. Cresswell’s English In- 
solvency Cases. 

Crim. L. Mag. Criminal Law Magazine, 
Jersey City, New Jersey. 

Crim. L. Rep. Criminal Law Reporter. 

Crim, Ree, Criminal Recorder, Philadel- 
phia ;—Criminal Recorder, London ;—Crim- 
inal Recorder, vol. 1 Wheeler’s New York 
Criminal Reports. 

Cripp’s Ch. Cas. Cripp’s Church and 
Clergy Cases. . 

Gritch, Critchfield’s. Reports, vols, 5-21 
Ohio State. - a 

Cro. Croke’s English King’s Bench Re- 
ports;—Keilway’s English King’s Bench Re- 
ports. 

Cro. Car. Croke’s English King’s Bench 
Reports tempore Charles I. (8 Cro.). 

Cro, Eliz. Croke’s English King’s Bench 
Reports tempore Elizabeth (1 Cro.). 

Cro. Jac. Croke’s English King’s Bench 
Reports tempore James (Jacobus) I. (2 Cro.). 

Crockford. English Maritime Law Re- 
ports, published by Crockford. 

Cromp. Star Chamber Cases, by Cromp- 
ton. 

Cromp, Exch. R. 
Reports, English. - 

Cromp. Jur. Crompton’s Jurisdiction of 
Courts. 

Cromp.M.& R. Crompton, Meeson and 
Roscoe’s English Exchequer Reports. 

Cromp. R. & C. Pr, Crompton’s Rules 
and Cases of Practice. 

Cromp. & Jerv. Crompton & Jervis’ Eng- 
lish Exchequer Reports. 

Cromp. & M. (or Mees.). Crompton & 
Meeson’s English Exchequer Reports. 

Crosw. Pat. Ca. Croswell’s Patent Cases. 


Crane’s Reports, vol. 22 Montana. 
Crawford’s Reports, vols. 53-67 


Crawford & Dix’s 


Crompton’s Exchequer 


Crounse, Crounse’s Reports, vol. 3 Ne 
braska. 
Crowther. Crowther’s Ceylon Reports. 


Cruise Dig. Cruise’s Digest of the Law 
of Real Property. 

Crump Ins. Crump on Marine Insurance. 

Crumrine. Crumrine’s Reports, vols. 116~ 
146 Pennsylvania. 

Ct. App. N. Z. Court of Appeals Reports, 
New Zealand. 


Ct. Cl. Court of Claims, United States. 
Cujacius. Cujacius, Opera, que de Jure 
fecit, ete. 
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Cum, & Dun. Rem. Tr. 


Cum. & Dun. Rem, Tr, 
phy’s Remarkable Trials. 

Cumming. Cummins’ Idaho Reports. 

Cun. (or Cunn.). Cunningham’s English 
King’s Bench Reports. 

Cun. Dict. Cunningham’s Dictionary. 

Cunn. Cunningham’s English Bench Re- 
ports. 

Cunningham. Cunningham’s - Reports, 
English King’s Bench. 

Cur. Curtis’ United States Circuit Court 
Reports;—Curia. 

Cur. Com. Current Comment and Legal 


Cummins & Dun- 


Miscellany, 

Cur. Dee. Curtis’ Decisions, United States 
Supreme Court. 

Cur. Ov. Ca. Curwen’s Overruled Cases, 
Ohio, 

Curry. Curry's Reports, vols, .6-19 Lou- 


isiana. ` 

Curt. Curtis’ United States Circuit Court 
Reports;—Curteis’ English Ecclesiastical Re- 
ports. 


Curt. Adm. Dig. Curtis’ Admiralty Di- 
gest. 
Curt. O. O. Curtis’ United States Circuit 


Court Decisions. 
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Cyc. 


Curt. Cond, Curtis’ (Condensed) Deci- 
sions, United States Supreme Court. 

Curt, Dec, Curtis’ United States Supreme 
Court Decisions. 

Curt. Dig. Curtis’ Digest, United States. 

Curt. Ece. Curteis’ English Ecclesiastical 
Reports. 

Curtis. Curtis’ 
Court Reports. 

Curw. Curwen’s Overruled Cases;—Cur- 
wen's Statutes of Ohio. 


United States Circuit 


Curw. L.O. Curwen’s Laws of Ohio 1854, 
1 vol. 

Curw, R. S. Curwen’s Revised Statutes 
of Ohio. 


Cush. Cushing's Massachusetts Reports; 
~—Cushman’s Mississippi Reports. 


Cush. Elec, Cas. Cushing’s Election Cases 
in Massachusetts. , 
Cush. Man. Cushings Manual. 


Cushing. 
ports. 

Cushm. (or Cushman), Cushman’s Re- 
ports, vols, 23-29 Mississippi. 

Cust. Rep. Custers Ecclesiastical Re 
ports. 

Oyo. Oyclopædia of Law and Procedure. 


Cushing’s Massachusetts Re- 
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D. Delaware ;—Dallas’ United States and 
Pennsylvania Reports;—Denio’s Reports, 
New York;—Duulop, Bell & Murray’s Re- 
ports, Scotch Session Cases (Second Series); 
—Digest of Justinian, 50 books, never been 
translated into English;—Disney, Ohio;—Di- 
visional Court;—Dowling, English ;—Domin- 
ion of Canada. 

D. (N. S.). 
Series, English. 

D. B. Domesday Book, 

D. Chip. D. Chipman’s Reports, Vermont. 

D.G. De Gex;—De Gex’s English Bank- 
ruptcy Reports. . , 

D. G.F. & J. De Gex, Fisher, & Jones’ 
English Chancery Reports. 

D.G.F.& J.B. De Gex, Fisher; & Jones’ 
English Bankruptcy Reports. 

D.G, J.& S. De Gex, Jones, & Smith’s 
English ‘Chancery Reports. 

D.G. J.& S.B. De Gex, Jones, & Smith’s 
English Bankruptcy Reports. 
D.G.M.& G. De Gex, 

Gordon’s English Chancery Reports. 

D.G.M.& G. B. De Gex, Macnaghten, & 
Gordon’s English Bankruptcy Reports. 

D. N. S. Dowling’s Reports, New Series, 
English Bail Court ;—Dow, New Series (Dow 
& Clark, English House of Lords Cases). 

D.P.C. 

D. W. I. 

D. & B. 
Cases. 

D.& C. Dow & Clark's English House of 
‘Lords (Parliamentary) Cases. 

D.&Ch. Deacon & Chitty’s English Bank- 
ruptcy Reports. 

D.& E. Durnford & East’s (Term) Re 
ports, English King’s Bench. 

D.& J. De Gex & Jones’ English Chan- 
cery Reports. - 

D.& J.B. De Gex & Jones’ English 
Bankruptcy Reports. 


Dowling’s Practice Cases, New 


Descriptive-Word Index. 
Dearsly & Bell’s English Crown 


D.& L. Dowling & Lowndes’ English 
Bail Court Reports. ' 
D.& M. Davison & Merivale’s English 


Queen’s Bench Reports. 
D.& P. Denison & Pearce, English. 
D.& R. Dowling & Ryland’s English 
King’s Bench Reports. . 
D.& R.M.C. Dowling & Ryland’s Eng- 
lish Magistrates’ Cases. 
D.& R. N.P. Dowling & Ryland’s Eng- 
lish Nisi Prius Cases. 


D.& S. Drewry & Smale’s Chancery Re- 
ports;—Doctor and Student;—Deane and 


Swabey. 

D.& W. Drury & Walsh’s Irish Chan- 
cery Reports;—Drury & Warren’s Irish 
Chancery Reports. 


BD. & War. Drury & Warren’s Reports, 
Trish Chancery. . 
Dak, Dakota;—Dakota Territory Re- 


ports, 
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Macnaghten, & 


Dowling’s English Practice Cases. 


Dal. Dallas’ United States. Reports:-- 
Dalison’s English Common Pleas Reports 
{bound with Benloe);~-Dalrymple’s Scotch 
Session Cases. . 

Dal. Coop. Dallas’ Report of Cooper's 
Opinion on the Sentence of a Foreign Court 
of Admiralty. 


Dale. Dale’s Reports, vols, 2-8 Oklahoma. 
Dale Ece, Dales Ecclesiastical Reports, 
English. 


Dale Leg. Rit. 
clesiastical) Reports, 
Dalison. Dalison’s English Common Pleas 

Reports (bound with Benloe). 

Dall. Dallas’ Pennsylvania and United 
States Reports. 

Dall. Dec. (or Dall. Dig), Dallam’s Tex- 
as Decisions, printed originally in Dallam’s 
Digest. ` 

Dall. in Keil. Dallison in Keilway’s Re- 
ports, English King’s Beneh. o 

Dall. S.C. Dalas United States Su- 
preme Court Reports. 

Dallas. Dallas’ Pennsylvania and United 
States Reports. . 

Dalloz. Dictionnaire général et raisonné 
de legislation, de doctrine, et de jurispru- 
dence, en ‘matiére civile, commerciale, crim- 
inelle, administrative, et de droit public. 

Dalr. Dalrymple’s Decisions, Scotch Court _ 
of Session;—(Dalrymple of) Stair’s Decisions, 
Seotch Court of Session;—(Dalrymple of) 
Hailes’ Scotch Session Cases. 

Dalr. Feud, Prop. Dalrymple or Feudal 
Property. 7 

Dalrymple. (Sir Hew) Dalrymple’s Scotch ` 
Session Cases; (Sir David Dalrymple of) 
Hailes’ Scotch Session Cases;—(Sir James 
Dalrymple of) Stair’s Scotch Session Cases. 
See, also, Dal. and Dalr. 

Daly. Daly’s New York Common Pleas 
Reports. 

Dampier MSS. Dampier’s Paper Book, 
Lincoln’s Inn Library. 

Dan. Daniell’s Exchequer and Equity Re- 
ports;—Dana’s Kentucky Reports;—Dan- 
ner’s Reports, vol. 42 Alabama. . 


Dale’s Legal Ritual (Ec- 


Dan. & LI. Danson & Lloyd’s Mercantile 
Cases. 

Dana. Dana’s Kentucky Reports. 

Dane Abr. Dane’s Abridgment. 

Daniel, Neg. Inst, Daniel’s Negotiable 
Instruments. ` 

Daniell, Ch. Pr. Daniell’s Chancery Prac- 
tice. 


Dann. Dann’s Arizona Reports;—Dan- 
ner’s Reports, vol. 42 Alabama ;--Dann’s Cali- 
fornia Reports. . 

Dans. & L. Danson & Lloyd’s E»glish 
Mercantile Cases. : 

Darl. Pr. Ct. Sess. Darling, Practice of 
the Court of Session (Scotch.) : 
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Dart, Vend. 


Dart, Vend. 
chasers, 

Das. Dasent’s Bankruptcy and Insolven- 
ey Reports;—Common Law Reports, vol. 3. 

Dass. Dig. Dassler’s Kansas Digest. 

Dauph. Co. Rep. ‘Dauphin County Re- 
borter, Pennsylvania. 

Dav. Daveis’ United States District Court 
Reports (now republished as 2 Ware);— 


Dart on Vendors and Pur- 


Davy’s or Davies’ Irish King’s Bench and 


Exchequer Reports;-—-Davies’ English Pat- 
ent Cases;—Davis’ Reports (Abridgment of 
Sir Edward Cokes Reports);—Davis’ Re- 
ports, vol. 2 Hawaii;—-Davis’ United States 
Supreme Court Reports. 


Dav. Coke. Davis’ Abridgment of Coke’s 
Reports. 

Dav. Conv. Davidson's Conveyancing. 

Day. Dig. Davis’ Indiana Digest. ` 

Dav. Ir. Davies Irish Reports. 

Dav. Ir. K.B. , Davies’ Reports, Irish 
King’s Bench. 

Dav. Pat. Cas. Davies’ English Patent 


Cases. . 

Dav. Prec. Conv. Davidson’s Precedents 
in Conveyancing, . 

Dav. Rep. Davies’ (Sir John) Reports, 
King’s Bench, Ireland. 

Dav. & Mer. Davison & 
ports, Queen’s Bench. 

Daveis. Daveis’ United States District 
Court Reports (republished as 2 Ware). 


Merivale’s Re- 


Davidson. Davidson’s Reports, vols. 92- 
111 North Carolina. 
Davies. Davies’ (or Davis’ or Davys) 


Trish King’s Bench Reports. 

Davis. Davis’ Hawaiian Reports;—Da- 
vies’ (or Davys’) Irish King’s Bench Reports; 
—Davis’ Reports, vols. 108-176 United States 
Supreme Court. © 

Davis (J. C. B.). Davis’ 
Supreme Court Reports, 

Davis, Bldg. Soc. Davis’ Law of Build- 
ing Societies. 

Day. Day’s Connecticut Reports ;—Con- 
necticut Reports, proper, reported by Day. 

Dayt. Term Rep. Dayton Term Reports, 
Dayton, Ohio. ` 

Dea. Deady’s United States District Court 
Reports. o : 

Dea. & Chit. Deacon & Chitty’s English 
Bankruptcy Reports. 

Dea. & Sw. Deane & Swabey’s Reports, 
Probate and Divorce. . 

Deac. Deacons English Bankruptcy Re- 
ports. . ; 

Deac. & C. Deacon & Chitty’s English 
Bankruptcy Reports. 

Deady... Deady’s United States Circuit 
Reports. 

Deane. ` Deane (& Swabey’s) English Pro- 


United States 


bate and Divorce Reports;—Deane’s Reports" 


vols. 24-26 Vermont. 
Deane Ecc. Rep. 
fisn Ecclesiastical Reports. 
Deane & Sw. Deane & Swabey’s English 
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Reports. 

Fortes. Fortescue’s Reports, English 
Courts. 


Fortes. de Laud. 
Legum Angliæ. 

Forum. Forum 
and New York. 

Foss, Judg. Foss’ Judges of England. 

Fost. Foster's English Crown Law or 
Crown Cases;—-Foster’s New Hampshire Re 
ports;—Foster’s Legal Chronicle Reports, 
Pennsylvania ;—Foster’s Reports, vols. 5, 6 
and 8 Hawaii. 

Fost. Cr. Law. 

Fost. on Sci, Fa, 
Scire Facias. - 

Fest. & Fin. Foster & Finlason’s English 
Nisi Prius Reports. 

Foster. Foster’s English Crown Law;— 
Legal Chronicle Reports (Pennsylvania), edit- 
ed. by Foster;—Foster’s New Hampshire Re- 
ports. 

Fount. Fountainhall’s Decisions, Scotch 
Court of Session. 
Fowl. L. Cas. 

Collieries. . 

Fox. Fox’s Reports, English. 

Fox Reg. Ca. 

Fox & Sm. 
Bench Reports. 

Fr. Freeman’s English King’s Bench and 
Chancery Reports;—Fragment. ' 


1896. 


i 


Fortescue, De Laudibus 


(periodical). Baltimore 


Foster, Crown Law. 
Foster on the Writ of 


Fowler’s Leading Cases on 
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Fox’s Registration Cases... 
Fox & Smith’s Irish King’s 


Fulton 


Fr, Ch. Freeman’s English Chancery Re 
ports ;—I'reeman’s Mississippi Chancery Re- 
ports. 

Fr. E, C. Frasers Election Cases. 

Fran. Max. Francis’ Maxims of Equity. 

Franc, Judg. Francillon’s Judgineuts, 
County Courts. 

France, France’s Reports, 
Colorado. 

Fras. Elec. Cas. 
tion Cases. 

Fraser. Fraser’s English Cases of Con- 
troverted Elections. 

Fraz. (or Fraz. Adm.). 
ralty Cases, ete., Scotland. 

Free. Freeman’s English King’s Bench 
Reports, vol. 1 Freeman’s King’s Bench Re 
ports and vol, 2 Freeman’s Chancery Re- 
ports. See also Freem, ` 

Free. Ch. Freeman’s English Chancery 
Reports;—Freeman’s Mississippi Chancery 
Reports. i 

Freem. (Ill). 

Freem, C. C, 
cery Cases. 

Freem, Compar, Politics. 
Comparative Polities. 

Freem. Judgm. Freeman on Judgments. 

Freem. K.B. Freeman’s English King’s 
Bench Reports. 

Fries Tr. Trial of John Fries (Treason). 

Frith. . Opinions Attorneys-General, pt. 2, 
vol. 21. 

Full B.R. Full Bench Rulings, Bengal 
(or Northwestern Provinces). 


vols. 3-11 


Frasers English Elec- 


Frazer's Admi- 


Freeman’s Reports, IllinoŻs 
Freeman’s English Cha_- 


Freeman, 


Fuller. Fuller’s Reports, : vols.: 59-105 
Michigan. coe 
Fulton, 


Fulton’s Reports, Bengal. 
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Gill Pol, Rep. 


G. Gale’s English Exchequer Reports. 

‘G. Coop. (or. Cooper). G. Cooper’s Eng- 
lish Chancery. 

G. Gr. G.: Greene’s Iowa Reports. 

G. M. Dudl. G. M. Dudley's Georgia Re- 
ports. 

G. O. General Orders, Court of Chancery, 
Ontario. 

G. &D. Gale& Davidson’ s English Queen’s 
Bench Reports. 


G. & G. Goldsmith & Guthrie, Missouri. 
G.& J. Gill & Johngson’s Maryland Re- 


ports;—Glyn & Jameson’s English Bankrupt- 
cy Reports. 

G.& T. Gould & Tucker’s Notes on Re 
vised Statutes of United States. 

Ga. Georgia;—Georgia Reports. 
' Ga. Dee. Georgia Decisions, 

Ga. Supp. Lester’s Supplement, vol. 33 
Georgia. 

Gaius.’ Gaius’ Institutes. 

Gal.  Gallison’s Reports, 
Circuit Courts. 

Galb. & M. Galbraith & Meek’s Reports, 
vol. 12 Florida. 

Galbraith. Galbraith’s Reports, vols. 9- 
12 Florida. 

Gale. Gale’s English Exchequer Reports. 

Gale, Easem. Gale on Easements. 

Gale & Dav. Gale & Davison’s Queen’s 
Bench Reports. : 

Gall. Gallison’s Reports, United States 
Circuit Courts. 

Gall, Cr, Cas. 
Crimiual Cases). 

Gamb. & Barl. 


United States 


Gallick’s Reports (French 


Gamble & Barlow’s Di- 


gest, Irish. 

Gantt Dig. Gantt’s Digest Statutes, Ar- 
kansas. 

Gard. N. Y. Rept. Gardenier’s New York 
Reporter. 

Gardenhire. Gardenhire’s Reports, vols. 
14, 15 Missouri. 

Gardn. P.C. Gardner Peerage Case, re- 


ported by Le Marchant, 


Gaspar, Gaspar’s Small Cause Court Re- 
ports, Bengal 

Gayarré. Gayarré’s Reports, vols, 25-28 
Louisiana Annual. 
_ Gaz. Bank. Gazette of Bankruptcy, Lon- 
don. . 

Gaz. Dig. Gazzam’'s Digest of Bankrupt- 


ey Decisions. 

Gaz. & B.C. Rep. Gazette & Bankrupt 
Court Reporter, New York. 

Geld. & M. Geldart & Maddoċk’s English 
Chancery Reports, vol. 6 Maddock’s Reports. 

Geld. & Ox. Nova Scotia Decisions, by 
Geldert & Oxley. 

Geld. & R. Geldert & Russell, 

Geldart. Geldart & Maddock’s English 
Chancery Reports, vol. 6 Maddock’s Reports. 


Nova Sco- 


New Mexico. 


Gen. Abr. Cas. Eq. General Abridgmient 
of Cases in Equity (Equity Cases Abridged). 

Gen. Dig. General Digest American .and 
English Reports. 

Gen. Laws. 

Gen. Ord. 
of Chancery. 

Gen. Ord. Ch. General Orders of the Eng- 
lish High Court of Chancery. . 

Gen. St. General Statutes. 

Geo. Georgia;—Georgia Reports ;—King 
George (as 13 Geo. IL). 

Geo. Coop. George Cooper’s English Chan- 
cery Cases, time of Eldon. 


General Laws. 
General Orders, Ontario Court 


Geo. Dec. Georgia Decisions. 

Geo. Dig. George’s Digest, Mississippi. 

George. George’s Reports vols. 30-39 
Mississippi. 

Gib. God, Gibson’s Codex Juris Ecclesi- 
astical Anglicani. 

Gib. Dec. Gibson’s Scottish Decisions. : 


Gibton, Rom. Emp. Gibbon, History of 
the Decline and Fall of the Roman Empire. 


Gibbs. Gibbs’ Reports, vols. 2-4 Michigan. 
Gibbs’ Jud. Chr. Gibbs’ Judicial Chron- 
icle. 


Gibs. Camd, Gibson’s [edition of] Cam- 
den’s Britannia. 

Gibson. (Gibson of) Durie’s Decisions, 
Scotch Court of Session. 
- Gif. (or Giff). Giffard's English Vice- 
Chancellors’ Reports. : 


Gif. & Fal. Gilmour & Falconer’s Scotch 
Session Cases. 
Gif.& H. Giffard and Hemming’s Re- 


ports, English Chancery. 

Gil. Gilfillan’s Edition, vols. 1-20 Minne- 
sota;—Gilman’s Reports, vols. 6-10 Illinois; 
—Gilmer’s Virginia Reports;—Gilbert’s Eng- 
lish Chancery Reports;~—Gilbert’s English 
Cases in Law and Equity. -: , 


Gilb, Gilbert’s Reports, English Chan- 
cery. 

Gilk. Cas. Gilbert’s English Cases in Law 
and Equity. . 

Gilb. Ch. Gilberts English Chancery Re- 
ports. 

Gilb. Com. P1. Gilbert’s Common Pleas. : 

Gilb. Eg. Gilbert’s English Equity or 


Chancery Reports. 


Gilb. Forum Rom. Gilbert's Forum Ro- 


manum. 
Gilb. Rep. Gilbert’ s English Chancery Re- 
ports. ` ; 
Gilb. Ten, Gilbert on Tenure. 
Gilb. Uses. Gilbert on Uses and Trusts. 
Gild., Gildersleeve’s Reports,” 


vols. 1-8 


Gilfillan. Gillang uition of Minne- 
sota Reports. 
Gill. Gils Maryland Reports; 


Gill Pol. Rep. Gill’s Police Court: Re 
ports, Boston, Massachusetts, 


1897 


Gill & J. 


Gill & J. (Md.). 
ports, Maryland. 

Gill & Johns. 
land. Reports. 

` Gilm. Gilman’s Reports, vols. 6-10 TIli- 
nois;— Gilmer’s Reports, Virginia ;— Gil- 
mour’s Reports, Scotch Court of Session. 

Gilm. Dig. Gilman’s Digest, Illinois and 
Indiana. ; 

Gilm. & Fale. Gilmour & Falconer’s Re- 
ports, Scotch Court of Session. 

Gilp. Gilpin’s United States District Court 
Reports. ` 

Gilp. Opin. Gilpin’s Opinions of the 
United States Attorneys-General, 

G1.& J. Glyn & Jameson’s English Bank- 
ruptcy Reports. 

Glan. lib. Glanville, De Legibus et Con- 
suetudinibus Angliz. . 

Glanv. (or Glanvil.). Glanville, De Legi- 
‘bus et Consuetudinibus Anglia. 

Glanv, El. Cas. Glanville’s English Elec- 
tion Cases. i . 

Glas. (or Glasc.). Glascock’s Reports in 
all the Courts of Ireland. 

Glenn. Glenn’s Reports, vols. 16-18 Lou- 
isiana Annual. 

Glov. Mun. Corp. 
Corporations. 

Glyn & Jam. Glyn & Jameson’s Reports, 
English Bankruptcy. 

Go. Goebel’s Probate Court Cases. 

‘ Godb.' Godbolt’s English King’s Bench 
Reports. 

Godo. Godolphin’s Abridgment of Eccle- 
siastical Law;—-Godolphin on Admiralty Ju- 
risdiction;—Godolphin’s Orphan’s Legacy;— 
Godolphin’s Repertorium Canonicum. 

Godol. Ecc. Law, Godolphin’s Abridg- 
ment of Ecclesiastical Law. 

Goeb. Goebel’s Probate Court Cases. 

Gold. (or Goldes.). Goldesborough’s or 
Gouldsborough’s English King’s Bench Re- 
ports. 

Gold. & G. Goldsmith & Guthrie’s Re 
ports, vols. 36-67 Missouri Appeals. 

Good. Pat. Goodeve’s Abstract of Patent 
Cases. ` 

Good, & Wood, Full Bench Rulings, Ben- 
gal, edited by Goodeve & Woodman. 

Gordon. Gordon’s Reports, vols. 24-26 
Colorado and vols. 10-18 Colorado Appeals. 

Gosf. Gosford’s Manuscript Reports, 
Scotch Court of Session. 

Gould. Gouldsborough’s English King’s 
Bench Reports. 

‘Gould, Pl. Gould on Pleading. 

Gould & T. Gould & Tucker's Notes on 
Revised Statutes of United States. 

‘Gow (or Gow N.P.). Gow’s English Nisi 
Prius Cases. 

Gr. Grant’s Cases, Pennsylvania ;—Green’s 
New Jersey Reports ;—Greenleaf’s Maine Re- 
ports;—Grant’s Cases, Canada ;—Grant’s 
Chancery Reports, Ontario. - 

Gr. Ca. Grant's Cases. 


1898 


Gill & Johnson’s Re- 


Gill & Johnson’s Mary- 


Glover on Municipal 


TABLE OF ABBREVIATIONS 


Green’s Brice, Ultra Vires 


Gr. Eq. (or Ch.). (H. W.J Green’s New 


Jersey Equity Reports;—Gresley’s Equity 
Evidence. ` 
Gra. Grant (see Grant);—Graham’s Re- 


ports, vols. 98-107 Georgia. 
Grand Cou. Graud Coutumier de Nor- 


mandie. 

Granger, Granger’s Reports, vols. 22-23 
Obio State. . 

Grant. Grant’s Upper Canada Chancery 


Reports;—Grant’s Penusylvania Cases;— 
(Grant of) Elchies’ Scotch Session Cases;— 
Grant’s Jamaica Reports. 
Grant, Bank. Grant on Banking. 
Grant Cas. Grant’s Pennsylvania Cases. 
Grant Ch. Grant’s Upper Canada Chan- 
cery Reports. 
Grant, Corp. Grant on Corporations. 
Grant E.& A. Grant's Error and Ap- 
peal Reports, Ontario. 


Grant, Jamaica. Grants Jamaica Re- 


ports, 
Grant Pa. Grants Pennsylvania Cases. 
Grant U. ©. Grant’s Upper Canada Chan- 


cery Reports, 

Grat. (or Gratt.). 
ports. 

Grav. de Jur. Nat. Gent, 
Jure Naturale Gentium, ete. 

Gravin. Gravina, Originum Juris Civilis. 

Gray. Grays Massachusetts Reports ;— 
Gray’s Reports, vols. 112-122 North Caro- 
lina. 

Green. Green’s New Jersey Law or Eq- 
uity Reports;—Green’s Reports, vols. 11-17 
Rhode Island ;—G. Greene’s Iowa Reports; 
Greenleaf’s Reports, vols. 1-9 Maine;— 
Green’s Reports, vol. 1 Oklahoma. 

- Green (C. E.). ©. E. Green’s Chancery 
Reports, New Jersey. 

Green Ch. H. W. Greens New Jersey 
Chancery Reports, vols. 2-4 New Jersey Eg- 
uity. 

Green Cr. L. Rep. 
Reports. 

Green L. (or N.J.). J. S. Green’s Law 
Reports, vols. 13-15 New Jersey Law. 

Green. Ov. Cas. Greenleaf’s Overruled 


Grattan’s Virginia Re- 


Gravina, De 


Green’s Criminal Law 


Cases. 

Green Se. Tr. Green’s Scottish Trials for 
‘Treason. 

Greene. G. Greene’s Iowa, Reports ;—C. 


E. Green’s New Jersey Equity Reports, vols. 
16-27 New Jersey Equity;—Greene’s Reports, 
vol. 7 New York Annotated Cases. 
Greene G. Greene’s Iowa Reports. 
Greenl, Greenleaf’s Reports, vols. 
Maine. 
Greenl, Cruise. 
Real Property. 
.Greenl. Ev. Greenleaf on Evidence. 
Green]. Ov. Cas, Greenleaf’s Overruled 
Cases. i 
Groen’s Brice, Ultra Vires, 
tion of Brice’s Ultra Vires. 


1-9 


Greenleaf’s Cruise on 


Green’s Edi- 


Gren, — 


` TABLE OF ABBREVIATIONS ` Gwil. Ti. Cas. 
Gren, Grenler’s Ceylon Reports. _ Gnizot, Hist. Civilization. Guizot, Gen- 
Gres. Eq. Ev, Gresley’s Equity Evidence. eral History of Civilization in Europe. 
Grif. L. Reg. Griffith’s Law Register, Guizot, Rep. Govt. Guizot, History of 


Burlington, New Jersey. : ; 
Grif. P., R. Cas. Griffith’s English Poor 
Rate Cases. 
Griffith, 
diana Appeals and vols. 117-132 Indiana. 


Grisw. Griswold’s Reports, vols. 14-19 
Ohio. 
Gro. Grotius, De Jure Belli et Pacis. 


Gro. de J. B. Grotius, De Jure Belli et 
Pacis. 

Grot. de Jur, B, Grotius, De Jure Belli 
et Pacis. 


Griffith’s Reports, vols. 1-5 In- 


Representative Government. 
Gundry. Gundry Manuscript, Lincoln's 
Inu Library. 
Guth. Sh. Cas. 
Cases, Scotland. ; 
Guthrie. , Guthrie's Reports, vols. 33-83 
Missouri Appeals. 
Guy, Med. Jur, 
dence, 
' Guyot, Inst. Feod. 
Feodales. 
Gwil. Ti, Cas. 


Guthrie’s Sheriff Court | 


Guy, Medical Jurispru- 
Guyot, Institutes 


Gwillim’s Tithe Cases. _ 
1899 


H. . . TABLE OF ABBREVIATIONS 


Hall. Middle Ages 


H 


H., Howard's United States Supreme 
Court Reports;—Hill’s New York Reports. 

H. Bl. Henry Blackstone’s English Com- 
mon Pleas Reports. ` 

H. C. R. High Court Reports, India. — 

‘H.C.R.N.W.P.: High Court Reports, 
Northwest Provinces, India. 

H.E. ©. - Hodgin’s Election Cases, Ontario. 

HLL, (or H. L. Cas.). 


Cases. 9° ; 

E. L. Rep. English House of Lords Re- 
ports, Fo CHo 

"H. P.C. Hales Pleas of the Crown;— 


Hawkins’ Pleas of the Crown. 


H. W. Gr. H. W. Green’s New Jersey Eq- 
uity Reports. 

H.& B. Hudson & Brooke’s Irish King’s 
Bench Reports. 

H. & C. Hurlstone & Coltman’s English 
Exchequer Reports. 

H. & D. Lalor’s Supplement to Hill & 


Denio’s New York Reports. 

H.& G. Harris & Gills Maryland Re- 
ports ;—Hurlstone & Gordon’s English Re- 
ports. 

H. & H. Horn & Hurlstone’s English Ex- 
chequer Reports;—Harrison & Hodgin’s Mu- 
nicipal Reports, Upper Canada. 

H.& J. Harris & Johnson’s Maryland Re- 
ports;—Hayes & Jones’ Exchequer Reports, 
Ireland. 

H.& M. Hening & Munford’s Virginia 
Reports ;—Hemming & Miller’s English Vice- 
Chancellors’ Reports. 


H.& M. Ch. Hemming & Miller’s English 
Vice-Chancellors’ Reports. 

H.& MeH. Harris & McHenry’s Mary- 
land Reports. 

H.& N. Hurlstone & Norman’s English 
Exchequer Reports. 

H.& P. Hopwood & Philbrick’s English 


Election Cases. 
H.& R. Harrison & Rutherford’s English 
Common Pleas Reports. 


H. & S. Harris & Simrall, Mississippi. 
H. & T. Hall & Twell’s English Chancery 
Reports. 


HE. & T. Self-Def. Horrigan & Thomp- 
son's Cases on the Law of Self-Defense. _ 

H.& W. Harrison & Wollaston’s English 
King’s Bench Reports;—Hurlstone & Walms- 
ley’s English Exchequer Reports. 

Ha. Hare’s Chancery Reports ;—Hall:— 
Haggard. : f 

Ha. & Tw. Hall & Twell’s English Chan- 
cery Reports. 

Had. Haddington;—Hadley’s Reports, 
vols. 45-48 New Hampshire. 

Haddington. Haddington’s Manuscript 
Reports, Scotch Court of Session. 

Hadl. Hadley’s Reports, vols. 45-48 New 
Hampshire, 


1900 


House of Lords. 


Hadl. Rom. Law. 
to the Roman Law. 
Hadley. Hadley’s Reports, vols. 45-48 
New Hampshire. 
Hag. (or Hage.) Adm. Haggard’s English 
Admiralty Reports. 
Hag. (or Hagg.) Con. 
Consistory Reports. 
Hag. (or Hagg.) Ecce. 
Ecclesiastical Reports. 
‘Hagan. Hagan’s Reports, vols. 1-2 Utah. 
Hagans. Hagans’ Reports, vols. 1-5 West 
Virginia. 
Hage. See Hag. 
Hagg. Consist. 
ports, English. 
Hagn. & Mill. Hagner & Milers Re- 
ports, vol. 2 Maryland Chancery. 


Hadley’s Introduction 


Haggard’s English 


Haggard’s English 


Haggard’s Consistory Re- 


Hailes. Hailes’ Decisions, Scotch Court 
of Session, 

Hal. Law. Halsted’s New Jersey Law Re- 
ports. 


Hale. Min. Cas. 
es, London, 1826. 


Halcomy’s Mining Cas- 


Hale. Hale's Reports, vols. 33-37 Cali- 
fornia. 
Hale, Anal. Hale’s Analysis of the Law. 


Hale C. L. (or Com. Law). 
tory of the Common Law. 

Hale, De Jure Mar. Hale, De Jure Maris. 

Hale Ecc. Hale’s Ecclesiastical Reports, 
English. . 

Hale, Hist. Eng. Law. Hale’s History of 
the English Law. 

Hale P, ©. Hale’s Pleas of the Crown. 

Hale Pree. Hale’s Precedents in (Ecclesi- 
astical) Criminal Cases. 

Halk. Halkerston’s Compendium of Scotch 
Faculty Decisions;-—Halkerston’s Digest of 
the Scotch Marriage Law;-—Halkerston’s 
Latin Maxims. - 

Halk. Comp. Halkerston’s Compendium 
of Scotch Faculty Decisions. 


Hale’s His- 


Halk. Lat. Max. Halkerston’s Latin 
Maxims. 
Hall, Hall’s New York Superior Court 


Reports;—Hall’s Reports, vols. 56, 57 New 
Hampshire ;— Hallett’s Reports, vols. 1, 2 
Colorado. 


Hall. Const. Hist. Hallam’s Constitu- 
tional History of England. 
Hall, Emérig. Mar. Loans. Hall, Essay 


on Maritime Loans from the French of Ém- 
érigon. _ 

Hall, Int. Law. 
Law. 

Hall, Marit. Loans. Hall, Essay on Mar- 
itime Loans from the French of Emérigon. 

Hall, Mex. Law. Hall, Laws of Mexico’ 
Relating to Real Property, ete. 

Hall. Middle Ages. Ha'lam’s 
Ages. 


Hall on International 


Middle 


Hall, Profits à Prendre 


Hall, Profits à Prendre. Hall, Treatise 
on the Law Relating to Profits à Prendre, 
ete. 

Hall & Tw. 
iish Chancery. 


Hall & Twell’s Reports, Eng- 


Hallam, Mid. Ages. Hallam’s Middle 

ges. . 

Hallett. Hallett’s Reports, vols. 1, 2 Col- 
erado. 


Hallifax, Anal. (or Civil Law). Hali- 
fax’s Analysis of the Civil Law. 

Hals. Halsted’s New Jersey Law Re 
ports. 

Hals. Ch. (or Eq.). 
Equity Reports, 

Ham. Hammond’s Nisi Prius ;—Ham- 
mond’s Reports, vols. 1-9 Ohio. 

Ham, A.& 0O. Hammerton, Allen & Otter, 
English Magistrates’ Cases, vol. 3 New Ses- 
sions Cases. 

Ham. N.P. Hammond's Nisi Prius. _ 

Ham, Parties. Hammond on Parties to 


Halsted’s New Jersey 


Action. , 
Hamel, Cust. Hamel’s Laws of the Cus- 
toms. 
Hamilton. (Hamilton of) Haddington’s 


Manuscript Cases, Scotch Court of Session; 
—Hamilton, American Negligence Cases. 


Hamlin. Hamlin’s Reports, vols. 81-93 
Maine. © . 
Hammond. Hammond’s Reports, vols. 1- 


9 Ohio;—Hammond’s Reports, vols. 36-45 
Georgia. 

Hammond & Jackson. Hammond & 
Jackson’s Reports, vol. 45 Georgia. 

Han. Handy’s Ohio Reports. 

Han. (or Han. [N.B.]). Hannay’s Re- 
ports, vols. 12, 13, New Brunswick. — 

Hand, Hand's Reports, vols. 40-45 New 
York;—Handy’s Ohio Reports. 

Handy. Handy’s Ohio Reports. 

Hanes. Hanes’ English Chancery. 

Hanmer. Lord Kenyon’s Notes (English 
King’s Bench Reports), edited by Hanmer. 

Hann. Hannay’s Reports, vols. 12, 13, 
New Brunswick. . 

Hansb. MHansbrough’s. Reports, vols. 76- 
90 Virginia. 

Har. Harmonized;—-Harrison (see Harr.) ; 
—Harrington’s Chancery Reports, Michigan. 

Har. (Del.). Harriugton’s Reports, vols. 
1-5 Delaware. 

Har. St. Tr. 

Har. & Gill. 
Reports. 

Har. & J. (Md.). 
Maryland Reports. 

Har, & John. Harris & Johnson’s Mary- 
land Reports. 

Har. & MeH. Harris & McHeury’s Mary- 
land Reports. 

Har. & Ruth. Harrison & Rutherford’s 
English Common Pleas Reports. 

Har. & Woll. Harrison & Wollaston’s 
English King’s Bench Reports. 

Hare. Harcarse’s Decisions, Scotch Court 
of Session. 


Hargrave’s State Trials. 
Harris & Gill’s Maryland 


Harris & Johnson’s 
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Harris * 
Hard. (or Hardin), Hardin's Kentucky 
Reports. i 
Hard. (or Hardres). Hardres’ 


English . 
Exchequer Reports. i 
Hardes. Hardesty, Delaware Term Re- 
ports. 
Hardr. (or Hardres). 
Exchequer Reports. 
Hardw. Cases tempore Hardwicke, by 
Ridgeway ;—-Cases tempore Hardwicke, by 
Lee. 
Hare, 
Reports. 
Hare & Wal. L. C. American 
Cases, edited by Hare & Wallace. 
Harg. Hargrave’s State Trials;— Har- 
grove’s Reports, vols. 68-75 North Carolina: 
Harg. Co. Litt, Hargrave’s Notes to Coke 
on Littleton. 
Harg. Law Tracts. 
Tracts, ` 
Harg. St. Tr. (or State Tr.). 
State Trials. 


Hardres’ English 


Hare’s English Vice-Chancellors’ 


Leading 


Hargrave’s Law 


Hargrave’s 


Hargrove. Hargrove’s Reports, vols. 68- 
75 North Carolina. 
Harm. MHarmon’s Reports, vols. 13-15 


California;—Harmon’s Upper Canada Com- 
mon Pleas Reports. 

Harp. Harper’s South Carolina Law Re - 
ports. 

Harp. Con. Cas. 
Cases, Maryland. 

Harp. Eq. Harper's 
South Carolina. 

Harp. L. (or S. C.). 
ports, South Carolina. 

Harr. Harrison's Reports, New Jersey ;— 
Harrington’s Reports, Delaware;—Harring- 
ton’s Chancery Reports, Michigan;—Harris’ 
Reports, vols, 13-24 Pennsylvania;— Harri- 
son’s Reports, vols. 15-17 and 23-29 Indiana. 

Harr. (Mich.) Harrington’s Michigan 
Chancery Reports. 

Harr. (N. J.). 


Harper’s Conspiracy 
Equity Reports, 


Harpers Law Re- 


Harrison’s Reports, vols. 


- 16-19 New Jersey Law. 


Harr. Con. La. R. 
Louisiana Reports. 

Harr. Dig. Harrison’s Digest, English. 

Harr. & G. Harris & Gill’s Maryland Re- 
ports. 

Harr. & Hodg. Harrison & Hodgin’s Ur- 
per Canada Municipal Reports. 

Harr. & J. Harris & Johnson’s Maryland 
Reports. 

Harr. & McH, 
Maryland Reports. 

Harr. & Ruth. Harrison & Rutherford’s 
English Common Pleas Reports. 

Harr. & Sim. Harris & Simrall's Reports, 
vols. 49-52 Mississippi. 

Harr. & Woll. Harrison & Wollaston’s 
English King’s Bench Reports. 

Harring. Harrington’s Delaware Re- 
ports ;—Harrington’s Michigan Chancery Re- 
ports. 

Harris. 
sylvania. , 


Harrison’s Condensed 


Harris & McHenry’'s 


Harris’ Reports, vols. 13-24 Penu- 


1901 


Harris Dig. 


Harris Dig. Harris’ Digest, Georgia. 

Harris & Simrall. Harris & Simrall’s 
Reports, vols. 49-52 Mississippi. 

Earrison. Harrison’s Reports, vols. 15-17 
and 23-29 Indiara. 


Fart. Hartley’s Reports, vols. 4-10 Tex- 
as;--Hartiey’s Digest of Texas Laws. 

Hartley. Hartley’s Reports, vols. 4-10 
Texas. 


Hartley & Hartley. Hartley & Hartley’s 
Reports, vols. 11-21 Texas. 


‘Hask. | Haskell’s United States Circuit 
Court Reports. 

Hast. Hastings’ Reports, vols. 69-70 
Maine. 


Hav. Ch. Rep. Haviland’s Chancery Re- 
ports, Prince Edward Island: 


Hav. P. E. I. MHaviland’s Reports, Prince 
Edward Island. i 
Haw. Hawkins. (see Hawk.) ;—Hawaiian 


Reports;—Hawley’s Reports, vols. 10-20 Ne- 
vada. 

Haw. Cr. Rep. Hawley’s American Crim- 
inal Reports. 

Haw. W.C, Hawes’ Will Case. 

Hawaii (or Hawaiian Rep.). 
(Sandwich Islands) Reports. 

Hawk, Co. Litt. Hawkins’ Coke upon Lit- 
tleton. 

Hawk. P. C., (or Pl, Cr.). Hawkins’ Pleas 
of the Crown. 

Hawkins. Hawkins’ Reports, vols, 19-24 
Louisiana Annual. 

Hawks. 

Hawl. Cr. R. 
nal Reports. 

Hawley. 
Nevada. a a a a 

Hay. Haywood’s North- Carolina Re- 
ports;—Haywood’s Tennessee. Reports (Hay- 
wood’s ‘Reports are sometimes referred to as 
though. numbered: consecutively. from North 
Carolina through Tennessee) ;—Hayes’ Irish 
Exchequer Reports. -See also Hayes;— 
Hayes’ Reports, Calcutta —Hay’s Scotch De- 
cisions. 

Hay Ace, (or Dec.). Hay's Decisions on 
Accidents and Negligence. f 

Hay. Exch. Hayes’: Irish Exchequer Re- 
ports. 

‘Hay P. L. - Hay’s Poor Law Decisions. 

Hay. & H. Hayward & Hazelton’s United 
States Circuit. Court Reports. 

Hay. & Haz. Hayward & Hazelton, Cir- 
cuit: Court, ‘District of Columbia. 

Hay. & J. “Hayes & Jones, Irish. . 

Hay & M. (or Mağr.). Ilay & Marriott’s 


Hawaii 


Hawley’s American Crimi- 


Hawley’s Reports, vols. 10-20 


Admiralty Reports (usually cited, Marriott's . 


Reports). 
Hayes (or Hayes Exch.).- 
chequer Reports. 
Hayes, Conv. Hayes on Conveyancing, 
Hayes & Je. (or Jon.). Hayes & ‘Jones’ 
Irish Exchequer’ Reports. ` : 
Hayn. Lead. Cas. Haynes’ 
Leading: Cdses. «. 
Haynes, Eq. 


1902: 


Hayes Trish Ex. 
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Hawks’ North Carolina Reports. - 


Students’ ' 


Haynes’ Outlines of naiitty. a 


Hillyer - 


Hayw. Haywood’s North Carolina Re- 
ports;—-Haywood’s Tennessee Reports (see * 
Hay.). ; 
Hayw. L.R. Hayward’s Law Register, 
Boston. : 

Eayw. & H. Hayward & Hazelton’s Unit- 
ed States Circuit Court Reports. 

Head. Head's Tenuessee Reports. 


Heath. Heath's. Reports, vols. 86-40 ` 
Maine, i 

Heck. Cas. Hecker’s Cases on Warranty. ` 

Hedges. Hedges’ Reports, vols. 2-6 Mon- ; 
tana, 


Heinece. Ant. Rom. Heineccius (J. G). 
Antiquitatum Romanarum (Roman: Antiqui- ` 
ties.) 

Heinecc. de Camb. Heineccius (J. G.) El- ` 
emeuta Juris Cambialis. 

Heinece. Elem. Heineccius: (J. G.) Ble- 
menta Juris Civilis (Elements of the Civil 
Law.) 

Heisk. Heiskell’s Tennessee Reports. 

Helm. Helm’s Reports, vols. 2-9 Nevada. ` 

Hem, Hempstead, United States:—Hem- . 
mingway, Mississippi. 

Hem.&M. Hemming & Miller’s English.. 
Vice-Chancellors’ Reports. a 
Hemp. (or Hempst.). Hempstead’s Unit- 
ed States Circuit Court Reports. ; 
Hen. Bl. Henry Blackstone’s English 
Common Pleas Reports. ; 
Hen, Man. Cas. Henry’s 

Cases, 

Hen, & M. (Va.) 
Virginia Reports. 
Hen. & Mun. 

ginia Reports. 


Manumission 
Hening & Munford’s 


Hening & Munford’s Vir- 


Hepb. Hepburn’s Reports, vols. 3, 4 Cali- 
fornia;—Hepburn’s Reports, vol. 13 Penn- 
sylvania. 


Het. (or Hetl.). 
mon Pleas Reports. 


Hetley’s English Com- 


Heyw. Ca. Heywood’s Table of Cases, . 
Georgia. 
Hibb. Hibbard’s Reports, vol. 20 Opin- 


ions Attorneys-General ;—Hibbard’s Reports, 
vol. 67 New Hampshire. i 

High Ct. High Court Reports, Northwest 
Provinces of India, 

Hight. Hight’s Reports, vols. 57-58 Iowa. 

Kill, 
Law Reports, South Carolina. 

Hil) Eq. (or Ch.). Hill’s Equity, 
Carolina Reports. 

Hill N. Y. Hill’s New York Reports. 

Hill. New Trials. Hilliard on New Tri- - 
als. . 

Hill. Real Prop. 
erty. 

Hill S.C. Hill’s South Carolina Reports 
(Law or Equity). 

Hill & Den. “Hill & Denio, New York. 

Hill & Den. Supp. Lalor’s Supplement | 
to Hill & Denio’s Reports, New York. i 

Hillyer; -Hillyer’s Reports, vols, 20-22 
California. O AR R a 


South 


Hilliard on Real Prop ` 


Hill’s New York Reports;—Hill’s ` ` 


. Hilt 


Hilt. 
Reports. 

Hinde . Ch, Pr. Hinde, Modern Practice 
of the High Court of Chancery. . 

Hines. Hines’ Reports, vols. 88-96 Ken- 
tucky. 

Ho. Lords Cas. 
(Clark’s), 

Hob. Hobart’s English King’s Bench Re- 
ports. 

Hodg. 
Reports, 

Hodg. Can. Elec. Cas. 
Election Cases. 

Hoff. Hoffman’s Land Cases, United 
States District Court;—Hoffman's New York 
Chancery Reports. 

Hof. Ch, Hoffman’s New York Chancery 
Reports. 

Hoff. Land (or Hoff. L. C.). Hoffman’s 
Land Cases, United States District Court. 

Hoff. Lead. Cas. Hoffman’s Leading Cas- 
es on Commercial Law. 

Hof. Mast. Hoffman’s Master in Chan- 
cery. i 

Hoff. N. Y. (or Hoffm. Ch.). 
New York Chancery Reports. 

Hog. MHogan’s Irish Rolls Court Reports; 
—(Hogan of) MHarearse’s Scotch Session 


‘Hilton’s New York Common Pleas 


House of Lords Cases 


Hodges’ English Common Pleas 


Hodgin’s Canada 


Hoffman’s 


Cases. 

Hog. St. Tr. Hogan’s State Trials, Penn- 
sylvania, 

Hogue. Hogue’s Reports, vols. 14 Flor- 
ida. 

Hole. L. Cas. Holcombe’s Leading Cases 
of Commercial Law. - 

Holl. Jur, Wolland’s’ Elements of Juris- 
prudence. 


Hellinshead. Hollinshead’s Reports, vol. 
1 Minnesota. 

Holm. (or Holmes). Holmes’ United 
States Circuit Court Reports;—Holmes’ Re- 
ports, vols. 15-17 Oregon. 

Holt. Holts English King’s Bench Re 
ports;—Holt’s English Nisi Prius Reports;— 
Holt’s English Equity Reports. 

Holt Adm. Cas. Holt’s English Admiral- 
ty Cases (Rule of the Road). 


Holt Eq. MHolt’s English Equity Reports. 

Holt K. B. Holts English King’s Bench 
Reports. 

Holt N. P. Holts English Nisi Prius Re- 
ports. 

Holt R. of R. Holts Rule of the Road 
Cases. 

Holthouse. Holthouse’s Law Dictionary. 

Holtz. Enc. Holtzendorff, Encyclopiidie 


der Rechtswissenschaft. 
Jurisprudence.) 

Home (or Home H. Dec.). Home’s Man- 
uscript Decisions, Scotch Court of Session. 
See also Kames. 


(Encyclopedia of 


Hooker. Hooker’s Reports, vols. 25-62 
Connecticut. 
Hoon. Hoonahan’s Sind Reports, India. 


Hop. & ©. Hopwood & Coltman’s Eng- 
lish Registration Appeal Cases. 
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How. St. Tr. 


Hop. & Ph. Hopwood & Philbrick’s Eng- 
lish Registration Appeal Cases. 

Hope. Hope (of Kerse) Manuscript Deci- 
sions, Seotch Court of Session. 

Hopk. Adm. (or Judg.). Hopkinson’s 
Pennsylvania Admiralty Judgments. 

Hopk. Adm. Dee. Admiralty Decisions of 
Hopkinson in Gilpin’s Reports. 

Hopk. Ch. Hopkins’ New York Chancery 
Reports. 

Hopw. & Colt. Hopwood & Coltman’s 
Euglish Registration’ Appeal Cases. 

Hopw. & Phil. Hopwood & Philbrick’s 
English Registration Appeal Cases. 

Hor. & Th. Cas. Horrigan & Thompson’s 
Cases on Self-Defense. 

Horn & H. Horn & Hurlstone’s English 
Exchequer Reports. 

Horne, M. J. Horue’s Mirror of Justice. 


Horner., Horner’s Reports, vols. 11-23 
South Dakota. 
Herr, & Th. Ulorrigan & Thompson’s 


Cases on Self-Defense. 
Horw. Y.B. Horwood’s Year Books of 
Edward I. 
Hoskins, 
Dakota. 
Hough C.-M. Cas. Hough’s Court-Mar- 
tial Case Book, London, 1821. 


Hoskins’ Reports, vol, 2 North 


Houghton. Houghton’s Reports, vol. 97 
Alabama. 
Heus. Houston’s Delaware Reports. 


House of L. House of Lords Cases. 

Hloust. Houston’s Delaware Reports. 

Houst. Cr. Cas. Houston’s Delaware 
Criminal Cases. 

Hov. Hovenden on Frauds ;—Hovenden’s 
Supplement to Vesey, Jr.’s, English Chancery 
Reports. 

Hov. Sup. Hovenden’s Supplement to Ve- 
sey, Jr.’s, English Chancery Reports. 

Hoved. Hoveden, Chronica. 

How. Howarď’s United States Supreme 
Court Reports;— Howard’s Mississippi Re- 
ports ;— Howard's New York Practice Re- 
ports:—Howell’s Reports, vols. 22-23 Nevada. 

How, (Miss.). Howard’s Mississippi Re- 
ports. 

How. App. 
Appeals Cases. 

How. Cas. Howard’s New York Court ot 
Appeals Cases;—Howard’s Popery Cases. 

How. Cr. Tr. Howison’s Criminal Trials, 


Howard’s New York Court of 


Virginia. 

How. N.S. Howard’s New York Practice 
Reports, New Series. 

How. Pr. Howard’s New York Practice 
Reports. 


How, Pr. N. S. Howard’s New York Prac- 
tice Reports, New Series. 

How. Prac. (N. Y.). Howard’s New York 
Practice Reports. 

How. S. C. (or U. S.). Howard’s United 
States Supreme Court Reports. 

How. St. Tr. (or State Tr.). 
English State Trials, 


Howell’s 


1903 


Fiow. & Beat. 


How. & Beat. 
vol. 22 Nevada. , 

How. & Nor. Howell & Norcross Reports, 
vols, 23, 24 Nevada. 

Howell N.P. Howells Nisi Prius Re- 
ports, Michigan. 

Hu. Hugbes United States Circuit Court 
Reports ;—Hughes’ Kentucky Reports. 

Hub. Leg. Direc. Hubbell’s Legal Direc- 
tory. ` 

Hub. Prel. J.C. 
ris Civilis. 

Hubb. Suce. 
cession. 

Hubbard. Hubbard’s Reports, vols. 45-51 
Maine. 


Howell & Beatty's Reports, 


Huber, Prælectiones Ju- 


Hubback’s Evidence of Suc- 


Hud. & Br. Hudson & Brooke's Irish 
King’s Bench Reports. 
Hugh. Hughes United States Circuit 


‘Court Reports;—Hughes’ Kentucky Reports. 
Hugh. (Ky.). Hughes’ Kentucky Reports. 
Hughes. Hughes’ United States Circuit 

Court Reports. oO 

Hughes Fed. Prac. Hughes Federal Prac- 

tice.’ . . 
Hugo, Hist. du Droit Rom. Hugo, His- 

: tolrė du Proit Romain. oO ; 
‘Hum... Humphrey’s Tennessee Reports. 


Hume. Hume's Scotch Session Cases. 
Hume, Hist. Eng. | Humes History of 
Epgiand. $ _ i , 


1904 
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Hyde 
Humph. (or Humph. [Tenn.]). Hum- 
phrey’s Tennessee Reports. ' 
Hun. Hun’s New York Supreme Court 
Reports, also Appellate Division Supreme 
Court, New York. 
Hunt, Bound, Hunt’s Law of Boundaries 


, and Fences. 


Hunt Cas. Hunts Annuity Cases, 

Hunt, Eq. Hunt’s Suit in Equity. 

Hunter, Rom. Law. Hunter on Roman 
Law. 

Hunter, Suit Eq. 
in a Suit in Equity. 

Hur. Hurlstone (see Hurt). 

Hurl. & C. (or Colt.). Hurlstone & Colt- 
man’s English Exchequer Reports. 

Hurl. & Gord. Hurlstone & Gordon’s Re- 
ports, vols. 10, 11 English Exchequer. 

Hurl, & N. (or Nov.). Hurlstone & Nor- 
man’s English Exchequer Reports. 

Hurl, & Walm, Hurlstone & Walmsley’s 
English Exchequer Reports, 

Hut. Hutton’s English Common Pleas 
Reports. 

Hutch. Hutcheson’s Reports, vols. 81-84 
Alabama. 


Hunter’s Proceeding 


“Hutt. Hutton’s English Common Pleas 
Reports. K 
Hyde.. Hyde’s Reports, : Bengal. 
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I 


I. - Idaho;— Illinots;— Indiana ;— Iðwa;— 
Irish (see Ir.). . 

I,C.C. Interstate Commerce Commission. 

I.C.L.R. Irish Common Law Reports. 

I.C.R. Irish Chancery Reports ;— Irish 
Circuit Reports. : 

I. E.R. Irish Equity Reports. 

I,J. Cas. Irvine’s Justiciary Cases, Scot- 
land. 

I.R. Irish Reports. 


I,R.C.L. 
Series. . 
I. R. Eq. Irish Reports, Equity Series. 


Irish Reports, Common Law 


I.R.R. International Revenue Record, 
New York City. 
I. T.R. Irish Term Reports, by Ridge- 


way, Lapp & Schoales. 

Ia. TIowa;—Iowa [eports. 

Ida. (or Idaho). Idaho;—Idaho Reports. 

Iddings T.R.D. Iddings’ Dayton Term 
Reports. 

Til, Tllinois:—Illinois Reports. 

Ill. App. Illinois Appeal Reports. 

Imp. Fed. Imperial Federation, London. 

Ind. Indiana ;—Indiana Reports ;—India; 
~—(East) Indian. 

Ind. App. Law Reports, Indian Appeals; 
—Indiana Appeals. 

Ind. App. Supp. Supplemental 
Appeals, Law Reports, 

Ind. Jur. Indian Jurist, Calcutta;—Indi- 
an Jurist, Madras. 

Ind. L. R. (East) Indian Law Reports. 

Ind. L. R. Alla. Indian Law Reports, Al- 
lahabad. 

Ind. L, R. Bomb. 
Bombay Series. 

Ind. L. R. Cale. 
Calcutta Series. 

Ind. L. R. Mad. Indian Law Reports, Ma- 
dras Series. 

Ind. Rep. Indiana Reports;—Index Re- 
porter. . 
~ Ind. Super. 
ports (Wilson’s). 

Ind. T. Indian Territory ;—Indian Terri- 
tory Reports. f 

Ing. Ves. Ingraham’s edition of Vesey, Jr. 

1,2, Inst. (1, 2) Coke's Inst. 

Inst., 1, 2,3. Justinians Inst. lib. 1, tit. 
2, § 3. 

Inst., 1, 2, 31. 
1, tit. 2, § 31. 

The Institutes of Justinian are divided in- 
to four books,—each book is divided into 
titles, and each title into paragraphs, of 
which the first, described by the letters pr., 
or princip., is not numbered. The old meth- 
od of citing the Institutes was to give the 
commencing words of the paragraph and of 

Bu.Law Dict.(3p Ep.)—120 


Indian 


Indian Law Reports, 


Indian Law Reports, 


Indiana Superior Court Re- 


Justinian’s Institutes, lib. 


‘Inst. de Nuptiis. 


Irv. 


the title: e: g., § st adversus, Inst. de Nup- 
tits. Sometimes the number of the para- 
graph was introduced, e. g., § 12, si adversus, 
The modern way is to give 
the number of the book, title, and paragraph, 
thus ;—Jnst. I. 10, 12; would be read Inst., 
Lib. I. tit. 10, § 12. ; 

Inst. Epil. Epilogue to [a designated part 
or volume of] Coke’s Institutes. 

Inst. Proem. Proeme [introduction] to [a 
designated part or volume of] Coke’s Insti- 
tutes. 

Instr. Cier. 
Int. Case. 
lish and Irish. 

Int. Private Law. 
ternational Law. 

Iowa. Iowa Reports. 

Ir. Irish ;—Ireland ;—Iredell’s North Car- 
olina Law or Equity Reports. 

Ir.C.L. Irish Common Law Reports. 

Ir. Ch. Irish Chancery Reports. 

Ir. Cir. (or Ir. Cir. Rep.). Irish Cirenit 
Reports. 

Ir. Com, Law Rep. 
Reports. 

Ir. Eccl. 
Milward. 

Ir. Eg. Irish Equity Reports. 

Ir.L. Irish Law Reports. 

Ir. L.N.S. Irish Common Law Reports. 

Ir. L.R. Irish Law Reports;—The Law 
Reports, Ireland, now cited by the year. 

Ir. L. T. Rep. Irish Law Times Reports. 

Ir. Law Ree. Irish Law Recorder. 


Instructor Clericalis, 
Rowe's Interesting Cases, Eng- 


Westlake’s Private In- 


Irish Common Law 


Trish Ecclesiastical Reports, by 


Ir. Law Rep. Irish Law Reports. 
. Ir. Law Rep. N.S. Irish Common Law 
Reports. 

Ir. Law & Ch. Irish Common Law and 


Chancery Reports (New Series). 
Ir. Law & Eq. Irish Law and Equity Re- 
ports (Old Series). 


Ir.R.1894. Irish Law Reports for year 
1894. 

Ir. R.C.L. Irish Reports,- Common Law 
Series. 


Ir. R. Eq.~ Irish Reports, Equity Series. 

Ir. R. Reg. App. Irish Reports, Registra- 
tion Appeals. 

Ir. R. Reg. & L. 
and Land Cases. 

Ir. St. Tr. Irish State 
yaly’s). 

Ir, T. R. (or Term Rep.). Irish Term Re- 
ports (by Ridgeway, Lapp & Schoales). | 


Irish Reports, Registry 


Trials (Ridge- 


Ired. Iredell’s North Carolina Law Re- 
ports. 

Ired. Eq. Iredell’s North Carolina Equity 
Reports. 


Irv. Irvine’s Scotch Justiciary Reports. 
-- 1905 
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„J. Johnson’s New York Reports. 

J.C. Johnson’s Cases, New York Supreme 
Court. 

J.C.P. Justice of the Common Pleas. 
J. Ch. (or J.C. R.). Jobnson’s New York 
Chancery Reports. 

J.a@’O1. Les Jugemens d'Oleron. 

J.H. Journal of the House. 

J. J. Mar. J. J. Marshall’s Kentucky Re- 
ports. . 

-J. J. Marsh. (Ky.). J. J. Marshall’s Ken- 
tucky Reports. 


J. Kel. Sir John Kelyug’s English Crown 
Cases. _ 
J. P.Sm. J. P. Smith’s English King’s 


Bench Reports. 
J.R. Johnson’s New York Reports. 


J. S. Gr. J. S. Green's New Jersey Re- 
ports. 
J. Scott. Reporter English Common 


Bench Reports. 

J. Voet, Com. ad Pand. 
mentarius ad Pandectas. 

J.&H. Johnson & Hemming’s English 
Vice-Chancellors’ Reports. 

J. & L. (or J. & La T.). Jones 

..Touche’s Irish Chancery Reports. 

J.&S. Jones & Spencer’s New York Su- 
perior Court Reports. 

J. & 5S. Jam. Judah & Swan’s Jamaica 
Reports. 

.-J.& W. Jacob & Walker’s English Chan- 
cery Reports. 

Jac. Jacobus (King James);—Jacob’s Eng- 
lish Chancery Reports;—Jacob’s Law Dic- 
tionary. | 
.. Jac, Sea Laws, Jacobsen’s Law of the 
Sea. 

_.. Jae. & W. (or Walk.). 
English Chancery Reports. 

Jack. & G. Landl, & Ten. Jackson & 
Gross, Treatise on the Law of Landlord and 
Tenant in Pennsylvania. . 

Jackson. Jackson's Reports, vols. 43-66 
Georgia;—Jackson’s Reports, vols. 1-29 Tex- 
as Court of Appeals. 
Jackson & Lumpkin. 
kirs. Georgia Reports. 


Voet (Jan), Com- 


& La 


Jacob & Walker’s 


Jackson & Lump- 


Jacob. JacobPs Law Dictionary. 

James (N. Sc.j}. James’ Reports, Nova 
Scotia. 
.. James Sel. Cases. James’ Select Cases, 
Nova Scotia. 


James, & Mont. . Jameson & Montagu’s 
English Bankruptcy Reports (in vol. 2 Glyn 
& Jameson). 

Jar. Cr. Tr. . Jardine’s Criminal Trials. 

Jarm. Wills. Jarman on Wills. 

Jebb (or Jebb C. C.). Jebb’s Irish Crown 
Cases. . oo, 

Jebb Cr. & Pr. Cas. Jebb’s Irish Crown 
and Presentment Cases. ` f 

Jebb & B. Jebb & Bourke’s Irish Queen’s 
Bench Reports. . 


1906 


Jones 


Jebb & S. (or Sym.). 
Queen’s Bench Reports. 

Jeff. Jefferson’s Virginia Reports. 

Jeff. Man. Jefferson’s Manual of Parlia- 
mentary Law. 

Jenk. (or Jenk, Cent.). Jenkins’ Hight 
Centuries of Reports, English Exchequer. 


Jebb & Symes’ Irish 


Jenks. Jenks’ Reports, vol. 58 New 
Hampshire. ' 

Jenn. Jennison’s Reports, vola 14-18 
Michigan. 

Jeremy, Eq. Jur, Jeremy’s Equity Juris- 
diction. ` ` 

Jo. T. Sir T. Jones Reports. 


Jo. & La T., Jones & La Touche’s Irish 
Chancery Reports. 

John. (or Johns.). Johnson’s New York 
Reports ;—Johnson’s Reports of Chase’s De- 
cisions ;—Jchnson’s Maryland Chancery De- 
cisions ;~Johnson’s English Vice-Chancel- 
lors’ Reports. 

Johns. Cas. Johnson’s New York Cases. 

Johns. Ch. Johnson’s New York Chan- 
cery Reports;—Jobhnson’s English Vice-Chan- 
eellors’ Report;—Johnson’s Maryland Chan- 
cery Decisions ;—Johnston’s Reports, New 
Zealand. 

Johns. Ct. Err. Johnson’s Reports, New 
York Court of Errors. 

Johns. Dec. Johnson’s Maryland Chan- 
cery Decisions. 

Johns, Eng. Ch. Johnson’s English Chan- 
cery Reports. 

Johns, H. R. V. 
cery Reports. 

Johns. Pat. Man. 
ual. 

Johns. Rep. Johnson’s 
York Supreme Court. 

- Johns. Tr. Jobnson’s Impeachment Trial. 

Johns. U. S. Johnson’s Reports of Chase’s 
United States Circuit Court Decisions. 

Johns, V. ©. Jobnson’s English Vice- 
Chancellors Reports. 

Johns. & Hem. Johnson & Hemmings 
English Chancery Reports. 

Johnson. Jolinson’s Reports, New York; 
—Johnson’s English Vice-Chancellors Re 
ports ;—Johnson’s Maryland Chancery Ded- 
sions. 

Johnst. (N. Z.). 
Zealand. 

Jon. Exch. (or Jon. Ir, Exch.). 
Irish Exchequer Reports. 


Johnson's English Chan- 
Johnson’s Patent Man- 


Reports, New 


Johuston’s Reports, New 


Jones 


Jon. & Car. Jones & Cary’s Irish Hx- 
chequer Reports. 
Jon.& L. Jones & La Touche’s Irish 


.Chancery Reports. 


_ Jones. Jones’ Reports, vols. 48-48, 52-57, 
61, 62 Alabama ;—Jones’ Reports, vols, 11, 12 
Pennsylvania;—Jones’ Reports, vols. 22-31 
Missouri ;—Jones’ Law or Equity Reports, 
North Carolina ;—Jones’ Irish Exchequer Re- 
Bu.Law Dicr.(3pD Ep.) 


Jones 


ports;-—Jones’ Upper Canada Common Pleas 
Reports;—Jones & Spencer’s New York Su- 
perior Court Reports. 

Jones (Pa.). Jones Reports, vols. 11, 12 


Pennsylvania. 

Jones 1. Sir William Jones’ English 
King’s Bench Reports. 

Jones 2. Sir Thomas Jones’ English 


King’s Bench Reports. 
Jones, Bailm. Jones’ Law of Bailments. 
Jones, Barclay & Whittelsey. Jones, 
Barclay, & Whittelsey’s Reports, vol. 31 Mis- 
souri. 


Jones, Chat. Mortg. Jones on Chattel 


Mortgages. 

Jones Eq. Jones’ North Carolina Equity 
Reports. 

Jones, French Bar. Jones’ History of the 
French Bar. 

Jones Ir. Jones’ Irish Exchequer Reports. 


Jones Law (or Jones N, C.). 
Carolina Law Reports. 


J ones’ North 


Jones T. Sir Thomas Jones’ English 
King’s Bench Reports. 

Jones U, C, Jones’ Reports, Upper Can- 
ada, 
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- Kennett: 


Jones W. Sir ‘William Jones’ 
King’s Bench Reports; 

Jones & C. Jones & Cary’s Irish Excheg: | 
uer Reports. . 

Jones & La T. Jones & La Touche's Irish | 
Chancery Reports. l 

Jones & MeM. (Pa.). Jones:& MeMurtrie! 8 
Pennsylvania Supreme Court Reports. ; 

Jones & Spen. Jones & Spencer's New 
York Superior Court Reports. ` 

Josephs. Josephs’ Reports, vol. 21 Ne-' 
vada. l : 

Jud. & Sw. 
Jamaica. 7 

Judd. Judd’s Reports, vol. 4 Hawali.: ; 

Jur. (N.S.). .The Jurist (New Series) Re- : 
ports in all the Courts, London. 

Jur. (N. S.) Ex. Jurist (New Series) Br- 
chequer. 

Just. Dig. Digest of Justinian,. 50 books. 
Never translated into English. 

Just. Inst. Justinian’s Institutes. 
note following “Inst. 1, 2, 31” 

Juta. Juta’s Cape of Good Hope Reports. 


English 


Judah & Swan's Reports, : 


See 


K 


K. Keyes’ New York Court of Appeals Re- 
ports; —Kenyon’s English King’s Bench Re- 
ports;—Kansas (see Kan.). i 

K.B. King’s Bench Reports. 

[1901] K.B, Law Reports, King’s 
Bench Division, from 1901 onward. 

K.C. R. Reports in the time of Chancel- 
lor King. 

K. & F. N.S.W. Knox & Fitzhardinge’s 
New South Wales Reports. 

K.&G.R.C. Keane & Grant’s English 
Registration Appeal Cases. 

K.&.J. Kay & Johnson’s English Vice- 
Chancellors’ Reports. 


K. & O. Knapp & Ombler’s English Flec- 
tion Cases. 
Kam. Kames’ Decisions of the Scottish 


Court of Session. 

Kam. Rem. Dec. Kames’ Remarkable De- 
cisions, Scotch Court of Session. 

Kam. Sel. Dec. Kames’ Select Decisions, 
Scotch Court of Session. 

Kames, Eq. Kames’ Principies of Equity. 

Kan. (or Kans.). Kansas;—Kansas Re 
ports. 

Kans. App. Kansas Appeals Reports. 

Kay. Kay’s English Vice-Chancellors’ Re 
ports. 

Kay & Johns. Kay & Jobnson, English. 

Ke. Keen’s English Rolls Court Reports. 

Keane & Gr. Keane & Grant’s English 
Registration Appeal Cases. 

Keb. (or Kebl.). Keble’s English King’s 
Bench Reports, 

Keen. Keen’s English Rolls Court Re- 
ports. 


Keener, Quasi Contr. 
Quasi Contracts. 

Keil. (or Keilw.). 
King’s Bench Reports. 


“Keener’s Cases on , 


Keilways English 


Kel. 1. Sir John Kelyng’s English Crown 
Cases. 

Kel. 2. Wiliam Kelynge’s English Chan- 
cery Reports. 

Kel. Ga, Kelly’s Reports, vols. 1-3 
Georgia. 

Kel. J. Sir John Kelyng’s English Crown 
Cases. 


Kel. W. Wm. Kelynge’s English Chan- 
cery Reports, i 
Kelham. Kelham’s Norman French Law 


Dictionary. 

Kellen. Kellen’s Reports, vols. 146-155 
Massachusetts. 

Kelly. Kelly’s Reports, vols. 1-3 Georgla, 


Kelly & Cobb. Kelly & Cobb’s Reports, 
vols. 4, 5 Georgia. 

Kelyng, J. Kelyng’s English Crown Cases. 

Kelynge,W. Kelynge’s English Chan- 
cery Reports. 


Kemble, Sax. Kemble, The Saxons in 
England. 
Ken. Kentucky (see Ky.);—Kenyon Eng- 


lish King’s Bench Reports. 


Ken. Dec. Kentucky Decisions, by Sneed. 

Ken. L. Rep. Kentucky Law Reporter. 

Kenan. Kenan’s Reports, vols, 76-91 
North Carolina. 

Kenn. Par. Antig. Kennett, Parochial 
Antiquities. 

Kennett. Kennett’s Glossary;—-Kennett 


upon Impropriations, 


1907 


Kennett, Gloss, 


Kennett, Gloss. Kennett’s Glossary. 

Kent. Kent’s Commentaries on American 
Law. ' 

Kent, Com. (or Comm.).. 
“mentaries on American Law. 

Keny. Kenyon’s English King’s Bench 
Reports. 

Keny. C. H. (or 3 Keny.). 
ports at the end of 2 Kenyon. 

Bern, Kern’s Reports, vols. 100-116 In- 
diana ;—Kernan’s Reports, vols. 11~14. New 
York Court of Appeals. 

Kerr. Kerr’s New Brunswick Reports ;— 
Kerr’s Reports:—J. M. Kerr’s Reports, vols. 
27-29 New York Civil Procedure. 

Kerr (N. B.). Kerr’s New Brunswick Re- 
ports. . 

Kerse. Kerse’s Manuscript Decisions, 
Scotch Court of Session. 

Key. (or Keyes). Keyes’ New York Court 
of Appeals Reports. 

Keyl. Keilwey’s (or Keylway’s) English 
King’s Bench Reports. 

-XKilk. Kilkerran’s Decisions, Scotch Court 
of Session. . 

King. King’s Reports, vols. 5, 6 Louisiana 
Annual. 

King Cas.temp. Select Cases tempore 
Wing, English Chancery. 


Keut’s Com- 


Chancery Re- 


King’s Conf. Ca. King’s Conflicting 
Cases. 

Kir. (Kirb, or Kirby). Kirby's Connecti- 
cut Reports, pe - 


1908. ~ 
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Ey. L. R. 


Kitch. (or Kitch. Courts). Kitchin on 
Jurisdictions of Courts-Leet, Courts-Baron, 
ete. 

Kitchin. Kitchin on Jurisdictions of 
Courts-Leet, Courts-Baron, etc. 

Kn. (or Kn. A. C.). Knapp’s Appeal Cases 
(English Privy Council). 

Kn. N. S. W. Knox, New South Wales 
Reports. . 

Kn. & Moo. Knapp & Moare’s Reports, 
vol. 3 Knapp's Privy Council. 

En. & 0O. Knapp & Ombler’s English Elec- 
tion Reports. : 

Knapp. Knapp’s Privy Council Reports, 
England. i 

Enowles. 
Island. 

Knox. Knox, New South Wales Reports. 

Knox & Fitz. Knox & Fitzhardinge, New 
South Wales. 

Kolze. Transvaal Reports by Kolze, 

Kreider. . Kreider’s Reports, vols. 1-21 
Washington. : 

Kress. Kress’ Reports, vols, 160-194 Penn- 
sylvania;—-Kress’ Penusylvania Superior 
Court. 

Kulp. Kulp’s Luzerne Legal Register Re- 


Knowles’ Reports, vol. 3 Rhode 


‘ports, Pennsylrania. 


n Ky. 


Kentucky:—Kentucky Reports. 
Ey. Dec. Sneed’s Kentucky Decisions. 
Ky. L.R. Keiitucky Law Reporter.’ 


L. o TABLE OF ABBREVIATIONS . 


L. R. P. & M. 


B 


L: Lansings Supreme Court Reports, 


New York. 
-L. A. Lawyers’ Reports Annotated. 
L.C. Lord Chancellor ;—Lower Canada; 
— Leading Cases. 


L.C. B. Lord Chief Baron. 
L.C. D: Lower Court Decisions, Ohio. 

L. C. Eq. White & Tudor’s Leading Cases 
in Equity. i 
L.C. G. Lower Courts Gazette, Toronto. 

L.C. R. ‘Lower Canada Reports. 


L. D. (or Dec.). 
United States. 


L.Ed. Lawyers’ Edition Supreme Court 
Reports. 

L. J. App. Law Journal, New Series, Ap- 
peals. 

L. J. Bank. Law Journal, New Series, 
Bankruptcy. 

L. J. Bk. Law Journal, New Series, Bank- 


ruptcy (1831 onward). 

L.J.C.C.R. Law Journal, New Series, 
‘Crown Casés Reserved. 

L. J.C, P. (or L. J.C. P. D.). Law Jour- 
nal, New Series, Common Pleas Decisions. 

L. J. Ch. Law Journal, New Series, Chan- 
cery Division (1831 on). 

L. J. Ch. (0. S.). Law Journal, Old Se 
ries, 1822, 1831. 

L.J.D.&M. Law Journal, New Series, 
Divorce and Matrimonial. 


L. J. Eee. Law Journal Reports, Ecclesi- 
astical (1831 on). 
t L, J. Ex. Law Journal, New Series, Ex- 


-chequer Division (1831 on). 
L. J. Exch. Law Journal, New Series, Ex- 


-chequer. 

L.J.H.L. Law Journal, New Series, 
House of Lords. 

L.J.K.8B. Law Journal, King’s Bench. 


L.J.L.C. Law Journal, Lower Canada. 

L. J.L. T. Law Journal, Law Tracts. 

L.J.M.C. Law Journal, New Series, Di- 
vorce and Matrimonial ;—-Law Journal, Mag- 
istrates’ Cases. 

L.J. M.C. Law Journal, 
Magistrates Cases (1831 on). 

L. J.M. P.A. Law Journal, Matrimonial, 
Probate and Admiralty. 

L. J.M. & W. Morgan & Williams’ Law 
Journal, London. 

L.J.N.C. Law Journal, Notes of Cases. 

L. J. N.S. 
London (1831 onwards). 

L. J.O.S. The Law Journal, Old Series, 
London (1822-1831). 

: L. J.P. (or P. C.). Law Journal, New Se- 
ries, Privy Council;—Law Journal, Probate, 
Divorce and Admiralty. 

L. J. P. (B. & A.). 
ries, Probate, Divorce and Admiralty. 

L. J. P. & M. (or L. J. Prob. & Mat.). 
Law Journal, New Series, Probate and Mat- 
rimonial (1831 onward). 

L. J.Q.B. Law Journal 
Queen’s Bench (1881 on). 


New Series, 


, New 


Land Office Decisions, 


The Law Journal, New Series, 


Law Journal, New Se-. 


Series, 


L. J.Q. B.D. Law Journal, New Series, 
Queen’s Bench Division. 

L. J. Rep. Law Journal Reports: 

L. J. Rep. N.S. Law Journal Reports, 
New Series (1831 onward). l 

L.M. & P, Lowndes, Maxwell & Pollock’s 
English Bail Court Reports. C ` 

L.N. Liber Niger, or the Black Book. 

L. P.R. Lilly’s Practical Register. 

L.R. Law Reports (English) ;—Law Re 
porter (Law Times Reports, New Series);— 
(Irish) Law Recorder;—Louisiana Reports. 

L. R.A. Lawyers Reports, Annotated. 

L. R. A. (N. S). Lawyers’ Reports, Anno- 
tated, New Series. 

L.R.A.& E. English Law Reports 
miralty and Ecclesiastical] (1866-1875). 

L. R. App. (or L. R. App. Cas.)}. Euglish 
Law Reports, Appeal Cases, House of Lords. 


, Ad- 


L. R. Burm. Law Reports, British Bur- 
mah. 
L.R.C.C. English Law Reports, Crown 


Cases Reserved (1866-1875). 

L.R.C.P. English Law Reports, 
mon Pleas (1866-1875). f 

L. R.C. P.D. English Law Reports, Com- 
mon Pleas Division. 

L. R.Ch. English Law Reports, Chan- 
cery Appeal Cases (1866-1875). 

L. R. Ch. D. (or Div.). Law Reports, 
Chancery Division, English Supreme Court of 
Judicature. 


L. R. E. & I. App. English Rėèports, Eng- 
lish and Irish Appeals. 

L. R. Eq. English Law Reports, Equity 
(1866-1875). 

L. R. Ex. (or L. R. Exch.). English Law 
Reports, Exchequer., (1866-1875). 

L. R. Ex. Div. English Law Reports, Bs- 
chequer Division. 

L. R.H. L. English Law Reports, House 
of Lords, English and Irish Appeal Cases. 

L. R. H. L, Se. English Law Reports, 
House of Lords, Scotch and Divorce Appeal 
Cases . (1866-1875). 

L. R. Ind. App- 
Indian Appeals. 

L. R. Ir. Law Reports, Ireland (1879 
1893). 

L. R. Misc. D. Law Reports, Miscellane- 
ous Division. 

L. R.N. S. 
ries. 

L. R. N. S. W. . Law Reports, New South 
Wales. i 

L. R. P.C. English Law Reports, Privy 
Council, Appeal Cases (18686-1875). 

L.R.P. Div. English Law Reports, Pro- 
bate, Divorce and Admiralty Division. 

L. R. P.& D. English Law Reports, Pro- 
bate. and Divorce. 

‘LR. P. & M. Law Reports, Probate and 
Matrimonial (1866-1875). i l 


Com- 


English Law Reports, . 


‘Irish Law Recorder, New Se- 


1909 


L. R. Q. B. 


L.R. Q.B. English Law Reports, Queen’s 
Bench (1866-1875). 

L. R. Q. B. Div. English Law Reports, 
Queen’s. Bench Division. 

L. R.S. A. 

L. R. Se. & D. English Law Reports, 
Scotch and Divorce Cases, before the House 
of Lords. 

L, R. Sess. Cas, 
Sessions Cases. 
L. R. Stat. 

utes. 

L. T. N. S. (or L. T. R. N. S.). Law Times 
(New Series) Reports, London;—American 
Law Times Reports. 

L. T.O.S. Law Times, Old Series. 

L. & B. Bull. Law and Bank Bulletin. 

L. & C. (or L. & C.C.C.). Leigh & Cave’s 
English Crown Cases, Reserved. 


English Law Reports, Stat- 


L. & E. English Law and Equity Reports. . 


L. & E. Rep. 
New York. 

L. & G. t. Plunk. Lloyd & Gould's Irish 
Chancery Reports tempore Plunkett. 

L, & G. t. Sug; Lloyd & Gould’s Irish 
Chancery Reports tempore Sugden. 

L.& M. Lowndes & Maxwell's English 
Practice Cases. 

L. & T. Longfield & Townsend's Irish Ex- 
chequer Reports. 

L.& W. Lloyd & Welsby’s English Mer- 
cantile Cases. , 

La. Louisiana ;~—Louisiana Reports;— 
Lane’s English Exchequer Reports. 

La. An. Louisiana Annual Reports;— 
Lawyers’ Reports, Annotated. 

La. T.R. Louisiana Term Reports, vols. 
8-12 Martin, Louisiana. 

La Thém. L.C. La Thémis (Periodical) 
Lower Canada. 


Law and Equity Reporter 


Lab. Labatt’s California District Court 


Reports. , . 

Lacey Dig. Lacey’s Digest Railway Deci- 
sions. 

Ladd, Ladd’s Reports, vols. 59-64 New 
- Hampshire. 

Lalor. Lalors Supplement to Hill & 


Denio’s New York Reports. 
Lalor, Pol. Econ. Lalor, Cyclopedia of 
Political Science, Political Economy, etc. 
Lamar. Lamar’s Reports, vols. 25-40 
Florida. 
Lamb. 
Wisconsin. 
Lamb. Arch. 
Lamb. Const. 
stables, etc. 
Lamb. Eir. 
Land Com. Rep. 
Reports, Ireland. 
Lane. Lane’s English Exchequer Reports. 
Langd. Cont. Langdell’s Cases on Con- 
tracts ;—Langdell’s: Summary of the Law of 
Contracts. 
Lans. 
Reports 
1910 


Lamb’s Reports, vols. 103-105 


Lambard’s Archaionomia. 
Lambard, Duties of Con- 


Lambard’s Hirenarcha. 
, Land Commissioners 
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Law Reports, South Australia, ; 


English Law Reports, 


- Division. 


Lansing’ B New York Supreme Court : 


Ld. Ken.. 
Lans. Ch, Lansing’s Chancery Decisions,. 
New York. 

Las Partidas. Las Sicte Partidas. 

Latch. Latch’s English King’s Bench Re- 
ports. 

Lath. Lathrop’s Reports, 
Massachusetts. 

Lauder. (Lauder of) 
Scotch Session Cases. 

Laur. H. C. Ca. Lauren’s High Court 
Cases (Kimberly), 


vols, 115-145: 


Fountainhall’s. 


‘Law J.Ch, Law Journal, New Series, 
Chancery, 
Law J.I.B. Law Journal, New Series, 
English Queen’s Bench, 
, Law J. P.D.. Law Journal, Probate Divi- 
sion, 


Law J. R., Q.B. Law Journal Reports, 
English Queen’s Bench. 

Law Lib. Law Library, Philadelphia. ; 

Law Rep. A. & E. Law Reports, Admiral-- 
ty and Ecclesiastical. 


Law Rep. App. Cas. Law Reports, Ap- 


. peal Cases. 
Law Rep. C.C. Law Reports, Crown. 
Cases. ; 
Law Rep. C.P. Law Reports, Common. 
Pleas. i 
Law Rep. C. P.D. Law Reports, Com- 
mon Pleas Division. ` ‘ 
Law Rep.Ch. Law Reports, Chancery- 


Appeal Cases. 
Law Rep. Ch. D. Law Reports, Chancery: 
Law Rep. Eq. Law Reports, Equity Cases.. 
Law Rep. Ex. Law Reports, Exchequer. ; 
Law Rep. Ex. D. Law Reports, Excheq- 

uer Division. ` 
Law Rep.H.L. Law Reports, House of 

Lords, English and Irish Appeal Cases. 

Law Rep. H. L. Se. Law Reports, Scotch: 
and Divorce Appeal Cases, House of Lords. 

Law Rep. Ind. App. Law Reports, In- 
dian Appeals. 

Law Rep. Ir. Law Reports, Irish. 

Law Rep. Misc. D.. Law Reports, Mis-. 
cellaneous Division. 

Law Rep. P.C. Law Reports, 

Council, Appeal Cases. 

Law Rep. P. & D. 
and Divorce Cases. 
Law Rep. Q. B. 

Bench. 

Law Rep. Q. B. D. 

Bench Division. 

Law Repos. 
North Carolina. 
Lawes, Pl. 
Lawrence. 

Ohio. 
Lawrence Comp. Dec. 

Comptroller’s Decisions, 
Lawson, Usages & Cust. 

Law of Usages and Customs. 
Ld. Ken. Lord Kenyon's English King’s’ 

Bench Reports. 


Privy: 
Law Reports, Probate 
Law Reports, Queen’s- 
Law Reports, Queen’s. 
Carolina Law Repository, 


Lawes on Pleading. 
Lawrence’s Reports, vol. 20 


Lawrence’s First 


Lawson on the 2 


Id. Raym, 


Ld. Raym. Lorå Raymond’s 
King’s Bench Reports. 

Le Mar. Le Marchant’s Gardner Peerage 
Case. 

Lea. Lea’s Tennessee Reports;—Leach. 

Leach, Leach’s English Crown Cases. 

Leach C. L. Leach, Cases in Crown Law. 
Leach Cl. Cas. Leach’s Club Cases, Lon- 
don. f ' 

Lead. Cas. Am. American Leading Cases, 
by Hare & Wallace. 

Lead. Cas. Eg. Leading Cases in Equity, 
by White & Tudor. 

Leake. Leake on Contracts ;—Leake's Di- 
gest of the Law of Property in Land. 

Leake, Cont. Leake on Contracts. 

Leg. El. Dr. Civ. Rom. Leçons Elémenta- 
ries du Droit Civi] Romain. 

Lee. Lee’s English Ecclesiastical Reports; 
—Lee’s Reports, vols, 9-12 California. 

Lee, Dict. Lee’s Dictionary of Practice. 

LeeG. Sir George Lee’s English Ecclesi- 
astical Reports. 

Leese. Leese’s Reports, vol. 26 Nebraska. 

Lef. Dec. Lefevre’s Parliamentary Deci- 
sions, reported by Bourke. 

Leg. Canut. Leges Canuti (laws of King 
Canute or Knut.) 

Leg. Alfred, Leges Alfredi (laws of King 


English 


Alfred.) 

Leg. Edm. Leges Edmundi (laws of King 
Edmund.) 

Leg. Ethel. Leges Ethelredi. 

Leg. H, 1. Laws of [King] Henry the 
First. 


Leg. Gaz. R, (Pa.). 
ports, Pennsylvania. 

Legg. Leggett’s Reports, Sind, India. 

Legge. Legges Supreme Court Cases, 
New South Wales. 

Leigh. Leigh’s Virginia Reports. 

Leigh & C. Leigh & Cave’s English Crown 
Cases. 

Leo, (or Leon.), 
Bench Reports. 

Lest. P. L. 
Land Cases. 

Lester. 
Georgia. 

Lester Supp. or Lest. & But. Lester & 
Butler’s Supplement to Lester’s Georgia Re- 
ports. 


Legal Gazette Re- 


Leonard’s English King’s 
Lester’s Decisions in Public 
Lester’s Reports, 


vols. 31-33 


Lev. Levyinz’s English King’s Bench Re- 
ports. 
Lew. Lewin’s English Crown Cases Re- 


served;—Lewis, Missouri;—Lewis, Nevada. 

Lew. C.C. Lewin’s English Crown Cases. 

Lew. C.L. Lewis’ Criminal Law. 

Lew. L. Cas. Lewis Leading Cases on 
Public Land Law. 

Lewis. Lewis’ Reports, vols. 29-35 Mis- 
souri Appeals;—Lewis’ Reports, vol. 1 Ne- 
vada ;—-Lewis’ Kentucky Law Reporter. 

Lewis, Perp. Lewis on the Law of Per- 
“petuity. 


Lex. Jurid. Calvinus, Lexicon Juridicum. 


Juris Cæsari simul et Canonici, ete 
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Low. Can. 


Lex Salic. Lex Salica, 

Ley. Ley’s English King’s Bench Reports. 

Lib, Liber (book) ;—Library. 

Lib. Ass. Liber Assisarum (Year Books, 
Part V). 

Lib. L. & Eq. Library of Law and Equity. 

Lib. Reg. Register Books. 

Lieb. Herm. Lieber’s Hermeneutics. 

Lieker Civ. Lib, Lieber on Civil Liberty 
and Self Government. 

Life and Acc. Ins. R. Bigelow’s Life and 
Accident Insurance Reports. 

Lil, Lilly’s English Assize Reports. 

Lil. Abr. Lillys Abridgment. 

Lil. Reg. Lilly’s Practical Register. 

Lindl, Partn, Lindley on Partnerships. 

Linn Ind, Linn’s Index of Pennsylvania 
Reports, . 

Linn, Laws Prov. Pa. Linn on the Laws 
of the Province of Pennsylvania. 

Lit. (or Litt.). Littell’s Kentucky Re- 
ports ;—-Littleton’s English Common Pleas 
Reports. : 

Lit. (or Litt.) Sel. Ca. 
Kentucky Cases. 

Lit, & Bl. Dig. 
Insurance Digest. 

Litt. Ten. Littleton’s Tenures. 

Littell. Littell’s Kentucky Reports. 

Littleton. Littleton’s English Common 
Pleas and Exchequer Reports. f 

Liverm. Ag. Livermore on Principal and 
Agent. : 

Liz. Se. Exch. 
Scotch. 

Ll. & G. t. P. Lloyd & Goold’s Irish Chan- 
cery Reports tempore Plunkett. 

LI. & G. t.S. Lloyd & Goold’s Irish Chan- 
cery Reports tempore Sugden. 

LI, & W. (or Lloyd & W.). Lloyd & 
Welsby’s English Mercantile Cases. 

Loc. Ct. Gaz. Local Courts and Munici- 
pal Gazette, Toronto. 

Locc, de Jur. Mar, 
Maritimo et Navali. 

Lock’ Rev. Ca. 
versed Cases. 


Littell’s Select 


Littleton & Blatchley’s 


Lizars’ Exchequer Cases, 


Loccenius, De Jure 


Lockwood’s New York Re- 


Locus Standi. Locus Standi Reports, 
English. 

Lofft.. Lofft’s English King’s Bench Re 
ports. 


Lofft, Append. Lofts Maxims, append- 
ed to Lofft’s Reports. ; 

Lond. London Encyclopedia. _ 

Long Q. Long Quinto (Year Books, Part 
X). 

Longf. & T. (or Long, & Town.). Long- l 
field & Townsend’s Irish Exchequer Reports. 

Lorenz. Lorenz’s Ceylon Reports. 

Loring & Russell. Loring & Russell’s 
Massachusetts Election Cases. 

Lou. (or Lowis.). Louisiana (see La.). 

Low. (or Low. Dis.). Lowell’s United 
States District Court Reports. 

Low. Can. (or Can. R.), Lower Canada 
Reports. 


1911 


Low. Can, Seign. 


Lew. Can, Seign. 
orial Reports, 

Lowell. Lowell’s United States District 
Court Reports. 

Lown. Leg. Lowndes on Legacies. 

Lown. & M. Lowndes & Maxwell’s Eng- 
lish Bail Court Reports. 

Lown, M.& P. Lowndes, Maxwell, & 
Pollock's English Bail Court Reports. 

Lue. (or Lucas). Lucas’ Reports, Part X 
Modern Reports. . 

Lud. El, Cas, 
Cases, 

Ludden. 
Maine, 


Lower Canada Seign- 


Luder’s English flection 


Ludden’s Reports, vols. 43, 44 
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Mackey 
Lum. P. L. Gas, Lumley’s Poor Law 
Cases. 
Lumpkin. Lumpkin’s Reports, vols. 59- 
TT Georgia. 


Lush, (or Lush, Adm.). 
English Admiralty Reports. 
Lush Pr. Lush’s Common Law Practice. 
Let. Lutwyche’s English Common Pleas 
reports. ` 
Lut. Elec, Cas. 
es, England. 
Lut. R.C. Lutwyche’s English Registra- 
tion Appeal Cases. 
Lutw. E. Lutwyche’s English Common 
Pleas Reports. 
Lynd. Prov, 


Lushington’s 


Lutwyche’s Election Cas- 


Lyndwood’s Provinciales.. 


M 


M. Massachusetts;—Maryland;—-Maine;— 
Michigan;— Minnesota;— Mississippi;— Mis- 
souri;—Moutaua. 


M.A. Missouri Appeals, 
M.C.C. Moody's English Crown Cases, 
Reserved. 


M. D. & D. (or De G.). Montagu, Deacon 
& De Gex’s English Bankruptcy Reports. 

M.G.& S. Manning, Granger, & Scott’s 
English Common Pleas Reports. 


M. P.O. Moore’s English Privy Council 
Cases. 
M. & A. Montagu & Ayrton’s English 


Baukruptey Reports. 

M.& B. Montagu & Bligh’s English Bank- 
ruptcy Reports. 

M.& C. Mylne & Craig's English Chan- 
cery Reports;—Montagu & Chitty’s English 
Bankruptcy Reports. 

M. & Cht. Bankr. Montagu & Chitty’s 
English Bankruptcy Reports. 

M.& G. Manning & Granger’s English 
Common. Pleas Reports ;—Maddock & Geld- 
art’s English Chancery Reports, vol. 6 Mad- 
dock’s Reports. . 

M. & Gel. Maddock & Geldart’s English 
Chancery Reports, vol. 6 Maddock’s Reports. 


M. & Gord. Macnaghten & Gordon’s Eng- 
lish Chancery Reports. ` 

M. & H. Murphy & Hurlstone’s English 
Exchequer Reports, . 

M.& K. ` Mylne & Keen’s English Chan- 
cery Reports. 

M.& M. Moody & Malkin’s English Nisi 
Prius Reports. 

M.& McA. Montagu & McArthur’s Eng- 


lish Bankruptcy Reports. 

M.& PP.’ Moore & Payne’s English Com- 
mon Pleas Reports. 

M: & R. Manning & Ryland’s English 
King’s Bench Reports;—Moody & Robinson’s 
English Nisi Prius Reports Maclean & Rob- 
inson’s Scoteh Appeal Cases. ` ` 

M. & R.M. 6. ‘Manning ¢ & Rylands Eng- 
lish ‘Magistrate Case =: :- aT 


1912 , vena 


M. & S. Maule & Selwyn’s English King’s 
Bench Reports;—Moore & Scott’s English 
Common Pleas Reports ;—Manning & Scott’s 
Reports, vol. 9 Common Bench. 


M.& W. Meeson & Welsby’s English Ex- 
chequer Reports. 

M. & Y. Martin & Yerger’s Tennessee Re- 
ports, : 

Mac. Macnaghten’s English Chancery Re- 
ports. 

Maec. N. Z, Macassey’s New Zealand Re- 
ports. . 
Mac. Pat. Cas. Macrory’s Patent Cases. 

Mac.& G. Macnaghten & Gordon’s Eng- 
lish Chancery Reports. 
Mae. & Rob. ‘Maclean & Robinson’s 


Scotch Appeal Cases. 

MacAr. (or MacArth., MacArthur). 
MacArthur’s District of Columbia Reports;— 
MacArthur’s Patent Cases. 

MacAr. Pat. Cas. MacArthur’s Patent 
Cases. ; 

MacAr.& M. MacArthur & Mackey’s 
District of Columbia Reports. 


Macas. Macassey’s Reports, New Zea- 
land. . 

Mace. Cas. Maccala’s Breach of Promise 
Cases. 

Maccl. Macclesfield’s Reports, 10 Modern 
Reports. . 

Macel. Tr. Macclesfield’s Trial (Impeach- 
ment), London, 1725. 

Macd. Jam. Macdougall’s Jamaica Re 
ports. 


Macf. (or Macfar.). Macfarlane’s Re- 
ports, Jury Courts, Scotland. 

Mackeld. Mackeldey on Modern Civil 
Law;—Mackeldey on Roman Law. 

Mackeld. Civil Law. Mackeldey on Mod- 


ern Civil Law. | wo. 
Mackeld. Rom.: Law. Mackeldey on Ro- 
mah Law.: =" 
Mackey. Mackey’s Reports, Distriet | of 
-Columbia, : a 5 


vs 


Macl, Loe 


Macl. McLean’s United States Circuit 
Court Reports;—Maclaurin’s Scotch Crim- 
inal Decisions. 

Macl. Dec. 
Decisions. 

Mael, & R. 
Appeal Cases. 

Macn. Macnaghten’s Select Cases in Chan- 
cery tempore King;—W. H. Macnaghten’s Re- 
ports, India. 

Macn, (Fr.). 
Bengal Reports. 

Macn, N. A. Beng. Macnaghten’s Niza- 
mut Adawlut Reports, Bengal. 

Maen. S. D. A. Beng. (W. H.) Macnagh- 


Maclaurin’s Scotch Criminal 


Maclean & Robinson’s Scotch 


Sir Francis Macnaghten’s 


tens Sudder Dewanny Adawlut Reports, 
Bengal. 
Macn. & G. Macnaghten & Gordon’s Eng- 


lish Chancery Reports. 

Macph. Macpherson, Lee & Bell’s (Third 
Series) Scotch Court of Session Cases. 

Macph. Jud. Com. Macpherson, Practice 
of the Judicial Committee of the Privy 
Council. 

Macph. Priv. Coun. 
Council Practice. 

Macq. (or Macq. H. L. Cas.). Macqueen’s 
Scotch Appeal Cases (House of Lords). 

Macr. P. Cas. Macrory’s Patent Cases. 

Macr.& H. Macrae & Hertslet’s Insol- 
vency Cases. ; 

MacSwin. Mines.. MacSwinney, Law of 
Mines, Quarries, and Minerals. 

Mad. ‘Maddock’s English Chancery Re- 
ports;—-Madras ;—Maddox’s Reports, vols, 9— 
19 Montana. 

Mad. H.C. Madras High Court Reports. 

Mad. S. D. A.R. Madras Sudder Dewan- 
ny Adawlut Reports. 

Mad. Sel. Dec. Madras Select Decrees. 

Mad.Ser. Madras Series (Hast) India 
Law Reports. st f 

Mad. & B. Maddox & Bach’s Reports, 
vol. 19 Montana. 

Mad. & Gel. Maddock & Geldart’s Eng- 
lish Chancery Reports, vol. 6 Maddock’s Re- 
ports. 

Madd. Maddock’s English Chancery Re- 
ports:—Maddox’s Reports, vols. 9-19 Mon- 
tana. 
` Madd. Ch. Pr. 
tice. 

Mag. Cas. Magistrates’ Cases, especially 
the series edited by Bittleston, Wise, & Par- 
nell. 

Mag. Char. Magna Carta or Charta. See 
Barrington’s Revised Statutes of England, 
1870, vol. 1, p. 84, and Coke’s Second Insti- 
tute, vol. 1, first 78 pages. 


Macpherson’s Privy 


Maddock’s Chancery Prac- 


Mag. Dig. Magrath’s South Carolina Di- 
gest. 
Mag. Rot. Magus Rotulus (the Great Roll 


of the Exchequer). 

Mag.& M.& P.L. Magistrate and Mu- 
nicipal and Parochial Lawyer. 

Magruder. Magruder’s Reports, vols. 1, 
2 Maryland. 
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Mar. R. - 


Maine, Anc. Law. . Maine on Ancient Law. 

Maine, Popular Govt. Maine, Popular 
Government. 

Maitland. Maitland’s Manuscript Scotch 
Session Cases. 

. Malloy. Malloy’s Irish Chancery Reports. 

Malone. Editor, vols. 6, 9, and 10, Heis- 
kell’s Tennessee Reports. ao 

- Man. Manning’s Reports (English Court 
of Revision);— Manitoba;--Manning’s Re- 
ports, vol. 1 Michigan;—Manuscript ;—Man- | 
son’s English Bankruptcy Cases. 

Man. Cas. Manumission Cases in New 
Jersey, by Bloomfield. 

Man. El. Cas. Manning’s English Elec- 
tion Cases (Court of Revision). 


Man, Exch. Pr. Manning’s Exchequer 
Practice. 
Man. Gr. & S. Manning, Granger, & 


Scott’s English Common Pleas Reports. 

Man. Int. Law. Manning, Commentaries 
on the Law of Nations. ` 

Man. L. R. Manitoba Taw Reports. 

Man. & G. Manning & Granger’s Eng- 
lish Common Pleas Reports. 

Man. & Ry. Manning & Ryland’s English 
King’s Bench Reports. 

Man. & Ry. Mag. Cas. Manning & Ry- 
land’s English Magistrates’ Cases, 

Man. & S. Manning & Scott’s Reports, 
vol. 9 Common Bench. 

Manb. Coke. Manby’s <Abridgment of 
Coke’s Reports. . 
Manitoba. Armour’s Queen’s Bench and 
County Court Reports tempore Wood, Mani- 

toba;—Manitoba Law Reports. 

Manning. Manning’s Unreported Cases— 
Louisiana ;—-Manning’s Reports, vol. 1 Mich- 
igan. 


Manning, La. Unreported Cases, Louis- 


iana. 

Mans, Mansfield’s Reports, vols. 49-52 
Arkansas;—Manson, English Bankruptcy 
Cases. ` 


Manum. Cases. Manumission Cases, New 
Jersey (Bloomfield’s). 

Manw. (or Manw. For. Laws), 
wood’s Forest Laws. 

Mar. March’s English King’s Bench Re- 
ports ;~—-Marshall’s United States Circuit 
Court Reports;—Marshall’s Kentucky Re- 
ports;—Martin’s Louisiana Reports :—Mar- 
tin’s North Carolina Reports;-—-Marshall’s Re- 
ports, Bengal ;—-Maryland. 


Man- 


Mar. Br. March’s Translation of Brooke's 
New Cases. 

Mar. L. C. English Maritime Law Cases 
(Crockford). ‘ 


Mar. L. C. N.S. English Maritime Law 
Cases, New Series (Aspinall). 
Mar. La, Martin’s Louisiana Reports. 


Mar. N.C. Martin’s North Carolina Re- 
ports. . 

Mar. N. S. Martin’s Louisiana Reports, 
New Series. 

Mar. R. English Maritime Law Reports. 


1913 


Mar, Reg. 


Mar. Reg. Mitchell’s Maritime Register, 
London. 
March. March’s Translation of Brooke’s 


New Cases, King’s Bench. 

March N.C. March’s New Cases, English 
King’s Bench. 

Marine Ct.R. Marine Court Reporter 
(McAdam’s) New York. 

Marks & Sayre. Marks & Sayre’s Re- 
ports, vol. 108 Alabama. 


Marr. Marriotts English Admiralty De- 
cisions;—Marrack’s . European Assurance 
Cases. ; 

Marr. Adm. Marriotts Reports, English 
Admiralty. l 

Mars. Marsden’s' English Admiralty Re 
ports. 


Marsh. Marshals United States Circuit- 


Court Decisions;—Marshal’s English Com- 
mon Pleas Reports;—Marshall’s Bengal Re 
ports ;~Marshall, Kentucky;—Marshall’s Re- 
ports, vol. 4 Utah. 

Marsh. (A. K.). A. K. Marshall's Ken- 
tucky Reports. 


Marsh. (J. J.). J. J. Marshall’s Kentucky 


Reports. 
Marsh. Beng, (or Cale.). Marshall’s Re 
ports, Bengal. . 
Marsh. C. P. Marshall’s English Com- 


mon Pleas Reports. 

Marsh. Ceylon, 
ports. 

Marsh. Dec, Marshall’s United States 
Circuit Court Decisions (Brockenbrough) ;— 
Marshall on the Federal Constitution. 

Marsh.Ins. Marshall on Insurance. 

Marsh, Op. Marshall’s Constitutional 
Opinions. ‘ 

Mart. Martin (see Martin). 

Mart. (La.). Martin's Louisiana Reports. 

Mart. (N. C.). Martin's North Carolina 
Reports. l 

Mart. Cond. La. 
tsiana Reports. 

Mart. Dec. United States Decisions in 
Martin’s North Carolina Reports. 

Mart. N.S. (La.) Martin’s Louisiana Re- 
ports, New Series. 

Mart. O. S. (La.). 
ports, Old Series. ` 

Mart. U. S.C.C. Martin’s United States 
Circuit Court Reports. 

Mart. & Y. (Tenn.). 
Tennessee Reports. 

Mart. & Yerg. 
nessee Reports. 

‘Marth. W. Ca, Martha Washington Case, 
see United States v. Cole, 5 McLean, 518, 
Fed. Cas. No. 14,882. 

Martin. Martin’s “ouisiana Reports;~ 
Martin’s North Carolina ‘Reports;—Martin’s 
Reports, vols. 21-30 Georgia;—Martin’s Re- 
ports, vols. 54~70 Indiana. 

‘Martin Index... Martin’s Index to Vir- 
ginia Reports. oe 

“Marv. Marvel’s Reports, Delaware, 


1914 . 


Marshall’s Ceylon Re- 


Martin’s Condensed Lou- 


Martin’s Louisiana Re- 


Martin & Yerger’s 


Martin & Yerger’s Ten- 
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McCul. Pol. Econ. 


fas. (or Mason [U.S.]). Mason’s Unit 
ed States Circuit Court Reports. 


Mass. Massachusetts ;—Massachusetts Re- 
ports. 

Mass. Elec. Ca. Massachusetts Election 
Cases, 

Mass. L.R, Massachusetts Law Reporter, 
Boston. 


Massey v, Headford. An Irish Criminal 
Conversation Case, 1804. Originally printed 
in Ireland and reprinted both in New York 
aud Philadelphia, 

Mast. Master’s Reports, vols. 25-28 Can- 
ada Supreme Court. 


Mat. Mathews. 

Mat. Par. (or Paris). Matthew Paris, 
Historia Minor. 

Mathews. Mathews’ Reports, vols. 6-9 


West Virginia. 

Mats. (or Matson). 
vols. 22-24 Connecticut. 

Matthews. Matthew’s Reports, vol. 75 
Virginia, 

Maude & P.Shipp. Maude & Pollock’s 
Law of Merchant Shipping. 

Maude & P. Mer. Shipp. Maude & Pol- 
lock’s Law of Merchant Shipping. 

Maul. & Sel. (or Maule & S.). Maule & 
Selwyn’s English King’s Bench Reports. 

Maur. Dee, Mauritius Decisions. 

Max. Dig. Maxwell’s Nebraska Digest. 

Maxw.Interp.St. Maxwell on the In- 
terpretation of Statutes. 

May, Parl. Law. May’s Parliamentary 


Matson’s Reports, 


Law. 

May, Parl. Pr. May’s Parliamentary” 
Practice. 

Mayn. Maynard’s Reports, Edward II. 


(Year Books, Part I). 

McAI, (or MeAl.). “McAllister’s United 
States Circuit Court Reports. 

MeBride. McBride’s Reports, vol. 1 Mis- 
souri, ; 

McCah. McCahon’s Reports (United States 
District Court for the District of Kansas). 

McCar. McCarter’s New Jersey Equity 
Reports;—McCarty’s New York Civil Proce- 
dure Reports. 


McCl. McClelland’s English Exchequer 
Reports. . 
McCl. & Y. McClelland & Younge’s Eng- 


lish Exchequer Reports. 

McCook.. McCook’s Reports, vol. 1 Ohio: 
State. ` . 

McCord. McCord’s South Carolina Law 
Reports. 

McCord Eq. (or Ch.). McCord’s South: 
Carolina Equity Reports. , . 

McCorkle. McCorkle’s Reports, vol. 65 
North Carolina. . 

McCr. (or McCrary). McCrary’s United 
States Circuit Court Reports. 

McCul, Dict. McCullough’s Commercial 
Dictionary. 

MeCul. Pol. Econ. 
Economy. 


McCulloch, Political 


. McDevitt 


McDevitt. McDevitt’s Land Commission- 
er’s Reports, Ireland. -7 

McFar. McFarlane’s Reports (Scotch Ju- 
ry Court). l 

McGill. 
‘Sion Cases. 

McGI. (or McGloin). 
ana Reports. 

‘Meck. (or McLean). McLean’s 
States Circuit Court Reports. 

McL. & R. McLean & Robinson’s Scotch 
Appeal Cases. 

McM. Com. Dec, 


McGill’s Manuscript Scotch Ses- 
McGloin’s Louisi- 


United 


McMaster’s Commercial 


Decisions, 

MeMul. McMullan’s South Carolina Law 
Reports. 

McMul. Eq. McMullan’s South Carolina 
Equity Reports. 

MeNagh. McNaghten (see Macn.). 

McPherson. McPherson, Lee, & Bell’s 


(Third Series) Scotch Session Cases. 
MeWillie. McWillie’s Reports, vols. 73- 
76 Mississippi. 
Md. Maryland;— Maryland Reports; == 
Harris & McHenry’s Maryland Reports. 
Md. Ch. Maryland Chancery Decisions. 
Me. Maine;—Maine Reports. 
Means. Means’ Kansas Reports. 


Med.L. J. Medico Legal Journal, New 
York. 

Med, L, N. Medico Legal News, New 
York. 

Med. L. P. Medico Legal Papers, New 
York. ` 

Medd. Meddaugh’s Reports, vol. 18 Mich- 
igan. 

Mees, & Ros. Meeson & Roscoe’s English 


Exchequer Reports. 

Mees, & W. (or Wels.). Meeson & Wels- 
by’s English Exchequer Reports. 

Meg. Megone’s Company Case. 

Meigs. Meigs’ Tennessee Reports. 

Melv, Tr. Melville’s Trial (Impeachment), 
London. 

Mem. in Seace. Memorandum or memo- 
‘randa in the Exchequer. ` 


Mem. L. J. Memphis Law Journal, Ten- 
nessee, 
Menken. Menken’s Reports, vol, 30 New 


York Civil Procedure Reports. 


Menz. Menzies’ Reports, Cape of Good 
Hope. 
Mer. Merivale’s Chancery Reports.. 


Meriv. 
ports. 
Merl, Quest, 
Merl. Répert. 
risprudence. 
Met. (or Metc.). Metcalf’s Massachusetts 
Reports;— Metcalfe’s Kentucky Reports;— 
Metcalf’s Reports, vol. 8 Rhode Island. 
Mete. Ky. Metcalfe’s Kentucky Reports. 
Meth. Ch. Ca. Report of Methodist 
Church Case. 
Mich. Michigan ;—Michigan Reports ;— 
Michaelmas. 


Merivale’s English Chancery Re- 


Merlin, Questions de Droit. 
Merlin, Répertoire de Ju- 
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Mich. C. C.R. Michigan Circuit Court 
Reporter, Marquette. 

Mich. N. P. Michigan Nisi Prius Reports. 

Mich. Pol. Soc. Michigan Political Sci- 
ence Association, 

Mich. T. Michaelmas Terms. 

Mich. Vac. Michaelmas Vacation. 

Middx. Sit. Sittings for Middlesex at Ni- 
si Prius. 

Mil. Miles’ Pennsylvania Reports ;—Mil- 
ler (see Mill). 

Miles. Miles’ District Court Reports, City 
and County of Philadelphia, Pennsylvania. 

Mill. ' Mill’s South Carolina Constitution- 
al Reports;—Miller’s Reports, vols. 1-5 Lou- 
isiana;—- Miller’s Reports, vols. 3-18 Mary- 
land;—Miller’s Decisions, United States. 

Mill, Const. (S. C.). Mill’s South Caro- 
lna Constitutional Reports. 

Mill. Dec, Miller’s Decisions (Woolworth’s 
Reports) United States Circuit Court;—Mil- 
ler’s Decisions United States Supreme Court. 


Mill. La. Miller’s Reports, vols. 1-5 Lou- 
isiana. 

Mill, Log. Mill’s Logic. 

Mill. Md. Miller’s Reports, vols. 3-18 
Maryland. 

Mill, Pol. Ec. Mill’s Political Economy. 

Miller. Miller’s Reports, vols, 1-5 Louisi- 


ana ;—Miller’s Reports, vols. 8-18 Maryland. 
Milw. Milward’s Irish Beclesiastical Re- 
ports. - 
Min. Minor;—Minor’s Alabama Reports. 
Min. Inst. Minor’s Institutes Statute 
Law. , 
Minn, Minnesota;—Minnesota Reports. 
Minor. Minor’s Alabama Reports ;—Min- 
or’s Institutes. ` 
Minshew. Minshew (John), “The Guide 
into the Tongues also the Exposition of the 
Terms of the Laws of this Land.” (England.) 
Mirr. Horne’s Mirror of Justices, 
Miscel, Miscellaneous Reports, 
York. 
Miss. Mississippi;— Mississippi Reports; 
—Missouri. A 
Miss. Dee. Mississippi Decisions, Jack- 
son. 
Miss. St. Ca. 


New 


Mississippi State Cases. 


Mister. Mister’s Reports, vols, 17-32 Mis- 
souri Appeals. 
Mitch. M. R. Mitchell’s Maritime Regis- 


ter, London. 
Mitf. Eq. Pl. 
ing. 
MeMul. 
Mo. 
Moore’s 
Moore’s 


Mitford on Equity Plead- 


McMullan, South Carolina. 
Missouri; — Missouri Reports; — 
English King’s Bench Reports; — 
English Common Pleas Reports;— 
Moores English Privy Council Reports ;— 
Modern Reports, English;— English King’s 
Bench, etc., (see Mod.) ;—Monthly ;—Moore’s 
Indian Appeal Cases. 

Mo. (F.)}. Sir Francis Moore’s English 
King’s Bench Reports. 

Mo. (J. B.). J. B. Moore’s English Com- 
mon Pleas Reports. 


1915 


Mo. App. 

Mo. App. Missouri Appeal Reports. 

Mo. App. Rep. Missouri Appellate Re- 
porter. 

Mo. I. A. Moore’s Indian Appeals. 

Mo. P.C. Moore’s English Privy Council 
Reports. 

Mo. St. Ann. Missouri Statutes Annotat- 
ed. 

Mo.& P. Moore & Payne’s English Com- 
mon -Pleas Reports. 

Mo. &R. Moody & Robiuson’s English 
Nisi Prius Reports. 

Mo. & S. Moore & Scott’s English Com- 


mon Pleas Reports. 

Moak & Eng. Rep. 
ports, 

Mob. Mobley’s lection Cases. 

Mod. Modern Reports, English King’s 
Bench, etc.;—-M odified. 

Mod. Cas. Modern Cases, vol. 
eru Reports, 

Mod. Cas. L. & Eq. Modern Cases at 
Law and Equity, vols. 8,9 Modern Reports. 

Mod. Cas, per Far. (or t. Holt). Mod- 
ern Cases tempore Holt, by Farresley, vol. T 
Modern Reports. . 

Mod. Rep. The Modern Reports, English 
King’s Beuch, etc.;—Modern Reports by Style 
(Styles King’s Bench Reports). 

Mol. (or Moll.). Molloy’s Irish Chancery 
Reports. 

Mol,de Jure Mar. Molloy, De Jure Mari- 
timo et Navali. ' 


Moak’s English Re- 


8 Mod- 


Moly. Molyneau’s Reports, English 
Courts, 

Mon. Montana;—T. B. Monroes Ken- 
tucky Reports;—Ben Monroe’s Kentucky Re- 
ports. ` 

Mon. (B.). Ben Monroe’s Kentucky Re- 
ports. 

Mon. (T. B.). T. B. Monroe’s Kentucky 
Reports. 

Mon. Angl. Monasticon Anglicanum. 

Monaghan. Monagban’s Reports, vols. 


147-165 Pennsylvania. 

Monr. Monroe (see Mon.). 

Mont. Montana; — Montana Reports;— 
Montagu’s English Bankruptcy Reports; — 
Moutriou’s Bengal Reports. 


Mont. Bank. Rep. Montagu’s English 
Bankruptcy Reports. 

Mont. Co. L. R. Montgomery © County 
Law Reporter, Pennsylvania. 

Mont. Cond. Rep. Montreal Condensed 


Reports, 

Mont. D. & De G. Montagu, Deacon & De 
Gex’s English Bankruptcy Reports. 

Mont. Ind. Monthly Index to Reporters 
(National Reporter System). 

Mont. L. R. Montreal Law Reports, 
Queen’s Bench;—Montreal Law Reports, Su- 
perior Court. 

Mont. L. R. Q. B. Montreal Law . Reports, 
Queen's Bench. , 

Mont. L. R.S. C. 
Buperior Court. 


1916 


Montreal Law: Reports, 
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Moore G. C. 


Mont. & Ayr. Montagu & Ayrton’s Eng- 
lish Bankruptcy Reports. 

Mont. & Bl. Montagu & Bligh’s English 
Bankruptcy Reports. i 

Mont. & ©. Montagu & Chitty’s English 
Bankruptcy Reports. 

Mont. & Mac A. Montagu & MacArthur’s 
English Rankruptey Reports. 

Montesq. (or Montesq. Esprit des. Lois). 
Montesquieu, Esprit des Lois. 

Montg. Co. Law Rep’r (Pa.). Montgom- 
ery County Law Reporter, Pennsylvania. 

Montr. Montriou’s Reports, Bengal;— 
Montriou’s Supplement to Morton’s Reports. 

Moo. Francis Moore's English King’s 
Bench Reports ;—J. M. Moore’s Emglish Com- 
mon Pleas Reports;—Moody’s English Crown 
Cases. 

Moo. A. Moore’s Reports, val. 1 Bosan- 
quet & Puller, after page 470. 

Moo. C. C. (or Moo. Cr. C.). Moody's Eng- 
lish Crown Cases Reserved. 

Moo. C. P, Moore’s English Common 
Pleas Reports. ‘ 

Moo. Ind, App. Moore’s Reports, Privy 
Council, Indian Appeals. 


Moo. J. B. Moores English Common 
Pleas Reports. 

Moo. K.B. Moore’s English King’s Bench 
Reports. 

Moo. P.C. Moore’s Privy Council Cases, 
Old and New Series. 

Moo. Tr. Moore’s Divorce Trials. 


Moo. & Mal. Moody 
Nisi Prius Reports. 

Moo, & Pay. Moore 
Common Pleas Reports. 

Moo. & Rob. Moody 
lish Nisi Prius Reports. 

Moo, & Se. Moore & Scott’s English Com- 
mon Pleas Reports. 

Mood. (or Moody). 
Crown Cases, Reserved. 

Mood. & Malk. Moody & Malkin’s Eng- 
lish Nisi Prius Reports. 

Mood. & R. Moody & Robinson’s English 
Nisi Prius Reports. 

Mood. & Rob. Moody & Robinson, Eng- 


& Malkin’s English 
& Payne’s English 
& Robinson’s Eng- 


Moody’s English 


lish. 

Moody, Cr. Cas. Moody’s English Crown 
Cases. 

Moody & M. Moody & Mackin’s English 


Nisi Prius Reports. 

Moon. Moon's Reports, vols. 133-144 In- 
diana and vols. 6-14 Indiana Appeals. 

Moore. Moore's English . King’s Bench 
Reports;—Moore’s English Common Peas Re- 
ports;— Moore's English Privy Council Re- 
ports;—Moore’s Reports, vols. 28-34 Arkan- 
sa8;—Moore’s Reports, vol. 67 Alabama ;— 
Moore’s Reports, vols. 22—24 Texas. 

Moore (A.). A. Moore’s Reports in 1 Bo- 
sanquet. & Puller, after page 470. 


Moore C, P. Moores English Common 
Pleas Reports. . oo, 

Moore E.I, Moore’s East Indian Appeals, 

Moore G. ©. Moore’s Gorhium Case (Eng- 


lish Privy Council). 


Moore K. B. 

Moore K. B. Sir F. Moore's” English 
King’s Bench Reports. 

Moore P, ©. Moore's English Privy Coun- 
cil Reports. 


Moore P.C. N.S. Moore's English Privy 
Council Reports, New Series. . 

Moore & P. Moore & Payne's English 
Common Pleas Reports. f 

Moore & S. Moore & Scotts English 
Common Pleas Reports. 

Moore & Walker. Moore & Walker’s Re- 
ports, vols. 22-24 Texas. 

Mor. Morison’s Dictionary of Decisions in 
the Court of Session, Scotland;—-Morris (see 
Morr.). 

Mor. Dic. Morison’s Dictionary, 
Decisions and Supplement. 

Mor. Ia. Morris’ Iowa Reports. 

Mor. Min. Rep. Morrison’s Mining Re 
ports. 

Mor. Priv. Corp. 
Corporations. 

Mor. St. Cas. 
Cases. 

Mor. Supp. Supplement to Morison’s Dic- 
tionary, Scotch Court of Session. 


Scotch 


Morawetz on Private 


Morris’ Mississippi State 


Mor. Syn. Morisons Synopsis, Scotch 
Session Cases. 
Mor. Tran. Morrison’s Transcript of 


United States Supreme Court Decisions. - 
Morg. & W.L.J. Morgan & Williams’ 
Law Journal, London. 
Morl. Dig. Morley’s Bast Indian Digest. 
Morr. Morris’ Iowa Reports (see, also, 
Morris and Mor.):—Morrow’s Reports, vols. 
23-36 Oregon;—Morrell’s English. Bankrupt- 
cy Reports. . 
Morr. Jam. Morris’ Jamaica Reports. 


Morr. M. R. Morrison’s Mining Reports, 
Chicago. 

Morr. St. Cas. Morris’ State Cases, Mis- 
Sissippi. 


Morr. Trans. Morrison’s Transcript, Unit- 
ed States Supreme Court Decisions. 

Morris. Morris’ Iowa Reports;— Morris’ 
Reports, vol. 5 California;—Morris’ Reports, 
vols. 43-48 Mississippt;—Morris’ Jamaica 
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Myr. Prob. 


Reports;—Morris’ Bombay Reports;—Morris- 
sett’s Reports, vols. 80, 98 Alabama. 

Morris & Har. Morris & Harrington’s 
Sudder Dewanny Adawlut Reports, Bombay. 

Morse Tr. Morse’s Famous Trials. 

Morton. Morton’s Reports, Bengal. 

Mos. Mosely’s English Chancery Reports. 

Moult. Ch. P, Moulton’s Chancery Prac- 
tice, New York. 

Mozley & Whiteley. Mozley & Whiteley’s 
Law Dictionary. 

Mu. Corp. Ca. 
Cases, vol, 2. 

Mulford, Nation. 


Withrow’s Corporation 
Mulford, The Nation. 
Mum. Jam. Muwford’s Jamaica Reports. - 
Mumf. Muwford’s Jamaica Reports. 

Man. (or Munf.). Munford’s Virginia Re- 


ports. 
Mur. Murphey’s North Carolina Reports; 
—Murray’s. Scotch Jury’ Court Reports:— 


Murray’s Ceylon Reports;— Murray's New, 


South Wales Reports, 

Mur. U. S. Ct. Murrny’s Proceedings in 
the United States Courts. 

Mar. & Hurl. Murphy & Hurlstone’s Eng- 
lish Exchequer Reports. 

Murph. Murpbey’s North Carolina Re- 
ports. ` 

Murr. Murray’s Scotch Jury Trials;— 
Murray’s Ceylon Reports;— Murray’s New 
South Wales Reports. 


Murray. Murray's Scotch Jury Court Re 
ports. . 

Murray (Ceylon). Murray's Ceylon Re 
ports. 

Mutukisna, Mutukisna’s Ceylon Reports. 

Myer Dig. Myer’s Texas Digest. 

Myer Fed. Dec. Myers Federal Deci- 
sions. 


. Myl. & C. (or Cr.). 
lish Chancery Reports. 
Myl. & EK. (or Mylne & K.). 
Keen’s English Chancery Reports. 
Myr. Myrick’s California Probate Court 
Reports. 
Myr. Prob. (Cal.), 
Probate Court Reports. 


Mylne & Craig’s Eng- 


Mylne & 


Myrick’s California 
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N. Y. Rep. 


N 


N. Nebraska; — Nevada; — Northeastern 
Reporter (properly cited N. E.);—Northwest- 
„ern. Reporter (properly cited N. W.). 


.N. B. New Brunswick Reports. 

N. B. Eg. Ca. New Brunswick Equity 
Cases. 

N. B. Eg. Rep. New Brunswick Equity 
Reports. 

N.B. N.R, National Bankruptcy News 
and Reports. 

N.B.R. National Bankruptcy Register, 


New York;—New Bruuswick Reports. 

N. EB. Rep. New Brunswick Reports. 

N.B.V.Ad. New Brunswick Vice Admir- 
alty Reports, 

N. Benl. New Benloe, 
_ Bench Reports. 

N.C. North Carolina;—North Carolina 
Reports ;—Notes of Cases (English, Ecclesi- 
astical, and Maritime) ;—New Cases (Bing- 
ham’s New Cases). 

N. C.C. New Chancery Cases (Younge & 
Collyer). 

N. C. Conf. 
Reports. 

N. C. Ece. Notes of Cases in the Ecclesi- 
astical and Maritime Courts. 


English King’s 


North Carolina Conference 


N. C. L. Rep. North Carolina Law Repos- 
itory. 

N. C. Str. Notes of Cases, by Strange, 
Madras. 

N. C. T. Rep. North Carolina Term Re- 
ports. 

N. Car. North Carolina ;—North Carolina 
Reports. . ` 


N. Chip. (or N. Chip. [Vt.]). 

man’s Vermont Reports. 
“ N.D. North Dakota ;—North Dakota Re- 
ports. ` ; 
- N.E. New England;— New edition; — 
Northeastern Reporter. 

N. E.R. Northeastern Reporter (common- 
ly cited N. B.);—New England Reporter. 
..N.E. Rep. Northeastern Reporter. 

N. F. Newfoundland;—Newfoundland Re- 
ports. 

N.H. New Hampshire;—New Hampshire 
Reports. 

N.H. R. New Hampshire Reports, 

N.H.&C. English Railway and Canal 
Cases, by Nicholl, Hare, Carrow, etc. 


N. Chip- 


N.J. New Jersey;—New Jersey Reports. 
N. J. Eq. (or Ch.). New Jersey Equity 
Reports. 


N. J.L. J. New Jersey Law Journal. 

N. J. Law. New Jersey Law Reports. 

N. L, Nelson’s Lutwyche, English Com- 
mon Pleas Reports. 


N.L.L. New Library of Law and Equity, 
English. . 
N. M. New Mexico;—New Mexico Re- 


ports. 
1918 


N. M. St. Bar Assn, 
Bar Association. 

N. Mag. Ca. New Magistrates’ Cases. 

N. of Cas. Notes of Cases, English Ec- 
clesiastical and Maritime Courts ;—Notes of 
Cases at Madras (by Strange). 

N. of Cas. Madras. Notes of Cases at Ma- 
dras (by Strange). 


New Mexico State 


N. P. Nisi Prius. 

N.P.C. Nisi Prius Cases, 

N. P.R. Nisi Prius Reports. 

N.R. New Reports (English, 1862-1865) ; 


-Bosanquet & Pullers New Reports ;—Not 


Reported. 
N.R.B.P. New Reports of Bosanquet & 
Puller. 
N.S. New Series;—Nova Scotia. 
N.S. Dec. Nova Scotia Decisions. 
N.S.L.R. Nova Scotia Law Reports. 
N.S.R. Nova Scotia Reports. 


N.S.W. New South Wales Reports, Old 
and New Series. 

N.S. W. Eq. Rep. 
Equity Reports. 

N.S.W. L.R, 
Reports. 

N. Se. Dece. Nova Scotia Decisions. 

N. W. North Western Reporter. 

N. W. R. (or Rep.). Northwestern Re- 
porter. 

N. W. T. (or N. W. T. Rep.). 
Territories Reports, Canada. 

N.Y. New York;—New York Court of 
Appeals Reports. 

N. Y. Ann, Ca, 
Cases. 

N.Y. App. Dee. New York Court of Ap 
peals Decisions, ` 
N. Y. Cas. Err, 
ror (Caines Cases). 

N. Y. Civ. Pr. Rep. 


New South Wales 


New South Wales Law 


Northwest 


New York Annotated 


New York Cases in: Er- 


New York Civil Pro- 


cedure Reports. 


N. Y. Code Report. 
porter. 

N. Y. Code Reports, N.S. 
Code Reports, New Series. 

N.Y. Cond. New York Condensed Reports. 

N. Y. Cr. R. (or Rep.). New York Crim- 
inal Reports. 

N. Y. Ct. App. 
peals. 

N. Y. El. Cas. 
tion Cases. 

N. Y. Leg. Obs. New York Legal Observ- 
er, New York City (Owen’s).. 

N. Y. Mo. L.R. New York Monthly Law 
Reports. 

N. Y. Op. Att.-Gen. Sickels’ Opinions of 
the Attorney-General of New York. 


New York Code Re- 


New York 


New York Court of Ap- 


New York Contested Elec- 


N. Y. P.R. New York Practice Reports. 

N. Y. Reg. New York Daily Register. 

N. Y. Rep. New York Court of Appeals 
Reports. 


'N. Y. Reptr. 


N.¥.Reptr. New York Reporter (Gard- 
enier’s). : 
N. Y.S. New York Supplement ;—New 


York State;—New York State Reporter. 

N. Y. Spec. Term R. Howard's Practice 
Reports. . 
N. Y. Sup. 

ports. 
N. Y. Super. Ct. 
Court Reports. 


New York Supreme Court Re- 


New York Superior 


N. Y. Supp. New York Supplement. 

N. Y. Supr. New York Supreme Court 
Reports. | 

N.¥.T.R. New York Term Reports 
(Caines’ Reports). 

N. Y. Them. New York Themis. 

N.Z. New Zealand;—New Zealand Re 


ports. 

N.Z. Jur. New Zealand Jurist. 

N. Z. Jur. N.S. New Zealand Jurist, New 
Series. 

N. Z. Rep. 
of Appeals. 

N. & H. (or Hop.). Nott & Huntington’s 
United States Court of Claims Reports. 

N.& M. Nevile & Manning’s English 
King’s Bench Reports. 

N. & M. Mag. Nevile & Mannings Eng- 
lish Magistrates’ Cases. 


New Zealand Reports, Court 


N.& Me. Nott & McCord’s South Caro- 
lina Reports. 

N.& P. Nevile & Perry’s English King’s 
Bench Reports. 

N. & P. Mag. Nevile & Perry’s English 
Magistrates’ Cases. 

Nal. St. P. Nalton’s Collection of State 
Papers, 

Nap. Napier. 

Napton. Napton’s Reports, vol. 4 Mis- 
souri, 


Narr. Mod. Narrationes Moderne, or 
Style’s King’s Bench Reports. 
Nat. B.C. National Bank Cases. 


Nat. B. R. (or Nat. Bank. Rezg.). Na- 
tional Bankruptcy Register Reports. 
Nat. Corp. Rep. National Corporation 


Reporter, Chicago. 

Nat. L. Rec. National Law Record. 

Nat. L. Rep. National Law Reporter. 

Nat. L. Rev. National Law Review, Phil- 
adelphia. 

Nat. Reg. 
Mead, 1816. 

Nat, Rept. Syst. 
tem. 

Nat. Rev. National Review, London. 

Nd, Newfoundland Reports. 

Neb. Nebraska ;—Nebraska Reports. 

Neg. Cas. Bloomfield’s Manumission or 
Negro Cases, New Jersey. 

Nel. Nelson’s English Chancery Reports. 

Nell. Nell’s Ceylon Reports. 

Nels. Nelson’s English Chancery Reports, 

Nels. Abr. Nelson’s Abridgment of the 
Common Law. 

Nels. Fol. Rep. Finch’s Chancery 
ports, edited by Nelson. 


National Register, edited by 


National Reporter Sys- 


Re- 


TABLH OF ABBREVIATIONS 


_ No. East. Rep. 

Nev. Nevada ;—Nevada Reports. 

-Nev. & M. (or Man.). Nevie & Man- 
ning’s English King’s Bench Reports. - - 

Nev. & Mac. Neville & Macnamara’s Eng- 
lish Railway and Canal Cases. 

Nev. & Macn. Neville & Macnamara’s 
English Railway and Canal Cases. s 

Nev. & Man. Mag. Cas. Nevile & Man- 
ning’s English Magistrate’s Cases. 

Nev. & P., Nevile & Perry's ‘English 
King’s Bench Reports. ` 

Nev. & P. Mag. Cas. Nevile & Perry's 
English Magistrates’ Cases. ° 


New. Newell, Illinois Appeal Reports. 
New Ann, Reg. New Annual Register, 
London. : 


New B. Eq. Ca. New Brunswick Equity 


- Cases. 


New B. Eq. Rep. 
Reports, vol. 1. 

New Benl. New Benloe’s Reports, Eng- 
lish King’s Bench. 

New Br. New Brunswick Reports. 

New Cas. New Cases (Bingham’s New 
Cases). ` . 

New Cas. Eq. New Cases in Equity, vols: 
8, 9 Modern Reports. f 

New Eng. Hist, New England Historical 
and Genealogical Register. 

New Mag. Cas. New Magistrates Cases 
(Bittleston, Wise & Parnell). 

New Nat. Brev, New Natura Brevium. 

New Pr. Cases. New Practice Cases, Eng- 
lish. 

New Rep. New Reports in all the Courts, 
London ;-—Bosanguet & Pullers New Reports, 
vols. 4, 5 Bosanguet & Puller. 

New Sess, Cas. Carrow, Hammerton & Al- 
len’s New Session Cases, English. 

New So. W. New South Wales. 

New Term Rep. New Term Reports;— 
Dowling & Ryland’s King’s Bench Reports, 

New York Supp. New York Supplement. 

Newb. (or Newb. Adim.). Newberry’s 
United States District Court, Admiralty Re- 
ports. 

Newbyth. Newbyth’s Manuscript Deci- 
sions, Scotch Session Cases. . 
Newell. Newell’s Reports, vols. 48-90 Il- 

linois Appeals. 

Newf, Sel. Cas. 
Cases. 

Nich. H. & C. (or Nicholl). Nicholl, Hare 
& Carrow’s English Railway and Canal 


New Brunswick Equity 


Newfoundland Select 


* Cases. 


Nicholson. Nicholson’s Manuscript Deci- 
sions, Scotch Session Cases. 

Niebh. Hist. Rom, Niebuhr, Roman His- 
tory. 

Nient cul. 

Nil. Reg. 

Nisbet, 
sion Cases. 

No. Ca. Ecc. & Mar. Notes of Cases (Eng-` 
lish), Ecclesiastical and Maritime. 

No. East. Rep. Northeastern Reporter 
(commonly cited N. B.) 


Nient culpable (not guilty). 
Niles’ Weekly Register. 
(Nisbet of) Dirleton’s Scotch Ses- 


1919 


No. West. Rep. 


No. West. Rep. Northwestern Reporter 
(commonly cited N. W.) 

Nol. Mag. (or dust. or Sett. Cas.), 
lan’s English Magistrates’ Cases. 

Non cul. Non culpabilis (not guilty). 

Norc. Norcross’ Reports, vols. 23-24 Ne- 
vada. 

Norr. 
sylvania. 

North, Reports tempore Northington 
(Eden’s English Chancery Reports). 

North &G. North & Guthries Reports, 
vols. 68-80 Missouri Appeals. 

Northam. Northampton Law Reporter, 
Pennsylvania. - . . 

Northum. Northumberland County Legal 
News, Pennsylvania, 

Northw. Pr. Northwest Provinces, India. 

Northw..Rep. ‘Northwestern Reporter 
(commonly cited N. W.) 

Not. Cas, 
Ecclesiastical and Maritime Courts ;—Notes 
of Cases at Madras (Strange). og 

Not. Cas, Madras, Notes-of Cases at 
Madras (Strange). 


1920 


No- 


Norris’ Reports, vols, 82-96 Penn- 


TABLE OF ABBREVIATIONS 


Notes of Cases in the English 


Nye = 


‘Not, Dec. Notes of Decisions (Martin’s 
North Carolina Reports). 


Not. J. Notaries Journal. 

Not. Op. Wilmot’s Notes of Opinions and 
Judgments. | 

Notes of Ca. Notes of Cases, English. 

Notes on U.S. Notes on United States 
Reports. 

“Nott & Hop. Nott & Hopkins’ United 


‘States Court of Claims Reports. 


Nott & Hunt. Nott & Huntington’s Re- 
ports, vols. 1-7 United States Court of 
- Claims. 

Nott & McC. Nott & McCord’s South 


Carolina Reports. 


Nov. Novella The Novels or New Con- 
stitutions. 
Nov. Sc. Nova Scotia. - 


Nov. Se. Dec. Nova Scotia Decisions. 

Nov. Sc.L.R. Nova Scotia Law Reports. 

Noy. Noys English King’s Bench Re- 
ports. So 

Noy, Max. Noys Maxims. . . 

Nye. Nye’s Reports, vols. 18-20 Utah, , 


oO. ; TABLE OF ABBREVIATIONS 


Oxley 


O 


O. Ohio Reports ;—Ontario;—Ontario Re- 
ports;— Oregon Reports ;— Otto’s United 
States Supreme Court Reports. 


0O. B. Old Bailey;—Old Benņloe;—Orlando 
Bridgman. 
0. B.S. Old Bailey’s Sessions Papers. 


O.B. &F. N.Z. Ollivier, Bell & Fitzger- 
ald’s New Zealand Reports. 


O. Ben. Old Benloe’s Reports, English 
Common Pleas. 
O. Bride. Orlando Bridgman’s English 


Common Pleas Reports ;—Carter’s Reports, 
tempore Bridgman’s English Common Pleas. 

O.C. Orphans’ Court. . 

0O.C.C©. Ohio Circuit Court Reports. 

0.C.C.N.S. Ohio Circuit Court Reports, 
New Series. 

0.C.D. Ohio Cireuit Decisions. 

O.D. Ohio Decisions. 

O.D.C.C. Ohio Decisions, Circuit Court 
(properly cited Ohio Circuit Decisions). 

O.J. Act. Ontario Judicature Act. 

O.N.B. Old Natura Brevium. 

O.R. Ontario Reports. 

O.S. Ohio State Reports;—Old Series ;-— 
Old Series King’s & Queen’s Bench Reports, 
Ontario, (Upper Canada). 

O. S.C. D. (or O. S. U.). Ohio Supreme 
Court Decisions, Unreported Cases. 

0O. S. & C. P. Dec. Ohio Superior 
Common Pleas Decisions. 

O. St. Ohio State Reports. 

O.& T. Oyer and Terminer. 

O’Brien. O’Brien’s Upper Canada Re- 
ports. 

O’Callaghan, New Neth. 
History of New Netherland. 


and 


O’Callaghan’s 


Oct. Str. Octavo Strange, Select Cases on 
Evidence. 

Odeneal. Odeneal’s Reports, vols, 9-11 
Oregon. 

Off. Exec. Wentworth’s Office of Execu- 
tors. 


ed States Patent Office. 


Officer. Officer’s Reports, vols. 1-9 Min- 
nesota. 

Ogden. Ogden’s Reports, vols. 12-15 Lou- 
isiana. 

Ohio, Ohio;—Ohio Reports. 

Ohio App. Ohio Appellate Reports, 

Ohio St. Ohio State Reports. 


Ohio Sup. & C. P. Dee, Ohio 
and Common Pleas Decisions. 
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Superior 


Off. Gaz. Pat. Off. Official Gazette, Unit- 


O’Keefe Ord. (O’Keefe’s Orders in Chan- 
cery, Ireland. > 7 


Okl. Oklahoma ;—Oklahoma Reports. 
Okl.Cr. Oklahoma Criminal Reports. 
Okla. Oklahoma ;—Oklahoma Reports.. 


Ole. (or Olc. Adm.). Olcott’s 
States District Court, Admiralty. 

Old Ben. Benloe in Benloeé & Dalison, 
English Common Pleas Reports. 

Old Nat. Brev. Old Natura Brevium. 

Oldr. Oldright’s Reports, Nova Scotia. 

Oliv. B,.& L. Oliver, Beavan & Lefroy’s 
Reports, vols. 5-7, English Railway and Ca- 
nal Cases. 


United 


Ol. B.& F. Ollivier, Bell, & Fitzgerald, 
New Zealand. 
O’Mal. & H. O'Malley & Hardcastle’s 


English Election Cases. 

Onsl. N. P. Onslow’s Nisi Prius. 

Ont. Ontario;—Ontario Reports. 

Ont. App. R. Ontario Appeal Reports. 

Ont. El. Ca, Ontario Election Cases. 

Ont. P. R. (or Ont. Pr. Rep.). Ontario 
Practice Reports. 

Op. Att. Gen. Opinions of the Attorneys 
General of the United States. 

Op. N. Y. Atty. Gen. ` Sickels’ Opinions of 
Attorneys-General of New York. 

Or. Oregon;—Oregon Reports. 

Or. T. Rep. Orleans Term Reports, vols. 
1, 2 Martin, Louisiana. 

Ord. de la Mar. (or Ord. Mar.). 
nance de la Marine de Louis XIV. 

Oreg. Oregon;—Oregon Reports. 

Orl. Bridgman, Orlando Bridgman’s Eng- 
lish Common Pleas Reports. 


Ordon- 


Orl. T.R. Orleans Term Reports, vols. 1, 
2 Martin, Louisiana. 

Ormond. Ormond’s Reports, vols. 12-15 
Alabama. 

Ort. Inst. Ortolan’s Institutes of Justin- 
ian. 

Ot. Otto’s United States Supreme Court 
Reports. 

Ont. Outerbridge’s Reports, vols. 97-110 


Pennsylvania State. 
Over. (or Overton). 
Reports. 
Ow. Owen’s English King’s Bench Re 
ports;—New South Wales Reports. 


Overton’s Tennessee 


Owen. Owen’s English King’s Bench Re- 
ports. 
Oxley. Young’s Vice-Admiralty Decisions, 


Nova Scotia, edited by Oxley. 
1921 


P. TABLE OF ABBREVIATIONS. 


Park. Rev. Oas. 


P 


P. Easter (Paschal) Term;—Pennsyl- 
vania ;—Peters ;—Pickering’s Massachusetts 
Reports ;-—Probate ;—Pacifiec Reporter. 

P.(2d). Pacific Reporter, Second Series. 

[1891] P. Law Reports, Probate Divi- 
sion, from 1891 onward. 

P.A.D. Peters’ Admiralty Decisions. 

P.C. Pleas of the Crown ;—Parliamen- 
tary Cases; —Practice Cases;—Prize Cases; 
— Patent Cases; — Privy Council; — Prize 
Court ;—Probate Court;—Precedents in Chan- 
cery. 

P.C. App. Privy Council Appeals. 

P.C.C. Privy Cases;—Peters’ Circuit 
Court Reports. 

P, Cl. R. Parker’s Criminal Reports, New 
York :—Privy Council Reports. . 

P. D. Probate Division, English Law Re- 
ports (1876-1890). 

P. E. I. (or P. E. I. Rep.). 
Island Reports (Haviland’s). 

P.F.S. P. F. Smith’s Reports, vols. 51- 
8114 Pennsylvania State. 

P. Jr. & H. (or P, & H.). 
Heath’s Virginia Reports. 


Prince Edward 


Patton, Jr, & 


P. N. P. Peake’s English Nisi Prius Cases, 
P. O. Cas. Perry's Oriental Cases, Bom- 
bay. 


P.O. G. Patent Office Gazette. 

P.O. R. Patent Office Reports. 

P. P., Parliamentary Papers. 

P.R. Parliamentary Reports ;—Pennsyl- 
vania Reports, by Penrose & Watts;—Pacific 
Reporter ;—Probate Reports. 

P. R.C. P. Practical Register in Common 
Pleas. 

P. R. Ch. 

P.R. U.C. 
ada. 

P.R.&D. Power, Rodwell, & Dew’s Eng- 
lish Election Cases, 

PS  Purdon’s Pennsylvania Statutes An- 
notated. ` 

P.S.. U.S. Peters’ 
preme Court Reports. 

P. S.R. Pennsylvania State Reports. 

P. W. (or P. Wms.). Peere Williams’ 
English Chancery Reports. 

P.& B. Pugsley & Burbridge’s Reports, 
New Brunswick. 

P.&C. Prideaux & Cole’s Reports, Eng- 
dish Courts, vol. 4 New Session Cases, 

P.&D. Perry & Davison’s English 
Queen’s Bench Reports;—Probate and Di- 
vorce. : 


Practical Register in Chancery. 
Practical Reports, Upper Can- 


United States Su- 


P.&H. Patton, Jr, & Heath’s Virginia 
Reports. 

P.&K. Perry & Knapp’s English Elec- 
tion Cases. 

P.&M. Philip & Mary;—Pollock and 


Maitland’s History of English Law. 
P.& R. Pigott & Rodwell’s Mlection 
Cases, English. 


1922 


P. & W. Penrose & Watts’ Pennsylvania 
Reports. . 
Pa. Pennsylvania; — ennsylvania Re- 


ports, by Penrose & Watts;—-Pennsylvania 
State Reports;—Paine, United States. 


Pa. Co. Ct. (or Pa. Co. Ct. R.). Pennsyl- 
vania County Court Reports. 
Pa. Dist. (or Pa, Dist. R.). Pennsylvania 


District Court Reports. 

Pa. L.J. Pennsylvania Law Journal Re- 
ports (Clark’s) ;—Pennsylvania Law Journal, 
Philadelphia. 

Pa. L. Ree, 
Philadelphia. 

Pa. Law Ser. Pennsylvania Law Series. 

Pa. N. P. Brightly’s Nisi Prius Reports, 
Pennsylvania. 

Pa. Rep. Pennsylvania Reports, 

Pa. St. Pennsylvania State Reports. 


Pennsylvania Law Record, 


Pa. St. Tr. Pennsylvania State ‘Trials 
(Hogan’s). 

Pa. Super. Ct. Pennsylvania Superior 
Court. ` 


Pae. Pacific Reporter. 

Pac. R. (or Rep.). Pacific Reporter (com- 
monly cited Pac. or P.). 

Pai. Paine’s United States Circuit Court 
Reports ;—Paige’s New York Chancery Re- 
ports. 

Pai. Ch. (or Paige). 
Chancery Reports. 

Paine (or Paine C. ©.)  Paine’s 
States Circuit Court Reports. 


Paige’s New York 


United 


Paley, Prin. & Ag. Paley on Principal 
and Agent. 
Palgrave. Palgrave’s Proceedings in 


Chancery;—Palgrave’s Rise and Progress of 
the English Commonwealth. 

Palm. Palmer’s English King’s Bench Re- 
ports ;—-Palmer’s Reports, vols, 53-60 Ver- 
mont. 

Pard. Pandects. 

Papy. - Papy’s Reports, vols. 5, 6 Florida. 

Par. Parkers English Exchequer Re 
ports ;—Parsons’ Reports, vols. 65-66 New 
Hampshire;—Parker’s New York Criminal 
Reports. 

Par. Dee, 
setts. 

Par. Eq. Cas. Parsons’ 
Cases, Pennsylvania. 

Pard. Droit Commer. 
de Droit Commercial, 

Pardessus. Pardessus, Cours de Droit 
Commercial;—Pardessus, Lois Maritimes ;— 


Parsons’ Decisions, Massachu- 
Select Equity 


Pardessus, Cours 


- Pardessus, Traites des Servitudes. 


Park. Parker’s New York Criminal Re 
ports;—Parker’s English Exchequer Reports. 
Park. Cr. Cas. Parkers New York Crim- 


inal Reports. 
Park. Dig. Parker’s California Digest. 
Park. Exch. Parker’s English Exchequer 
Reports. 
Park, Ins. Park on Insurance. 


Park. Rev. Cas. Parkers English Ex: 
chequer Reports (Revenue Cases). 


BL.Law Dict. (3p Ep.) 


Parker 


Parker. Parker’s English Exchequer Re- 
ports;—Parker’s New York Criminal Re- 
ports ;—Parker’s New Hampshire Reports. 

Parker, Cr. Cas. (N. Y.). Parkers New 
York Criminal Reports. 

Parker, Cr. R. (N. Y.). 
York Criminal Reports. 


Parker’s, New 


Parl. Cas, Parliamentary Cases (House 
of Lords Reports). 

Parl. Reg. Parliamentary Register. 

Paroch. Ant. Kennett’s Parochial An- 
tiquities. 

Pars. Parsons (see Par.). 


Pars. Ans. Parsons’ Answer to the Fifth 
Part of Coke’s Reports. 

Pars. Cont. Parson on Contracts. 

Pars, Eg. Cas. Parsons’ Select Equity 
Cases, Pennsylvania. 


Pars.Mar.Ins. Parsons on Marine In- 


surance. 
Pars. Mar. Law. Parsons on Maritime 
Law. 
Pas. (Terminus Paschae) Easter Term. 


Paschal. Paschal’s Reports, vols. 28-31 
Texas and Supplement to vol. 25. 

Pat. Patent;—Paton’s Scotch Appeal 
Cases ;—Paterson’s Scotch Appeal Cases ;— 
Paterson’s New South Wales Reports. 

Pat. App. Cas. Paton’s Scotch Appeal 
Cases (Craigie, Stewart & Paton) ;—Pater- 
son’s Scotch Appeal Cases. 

Pat. Comp. Paterson’s Compendium of 
English and Scotch Law. 

Pat. Dec. Patent Decisions. 

Pat.& H. Patton, Jr., & Heath’s Virginia 
Reports. 

Pat.& Mur. Paterson & Murray’s Re 
ports, New South Wales. 

Pater. Paterson’s Scotch Appeal Cases; 
—Paterson’s New South Wales Reports. 

Paters. Comp. Paterson’s Compendium 
of English and Scotch Law. 

Paterson. Paterson’s Compendium of 
English and Scotch Law;—Paterson on the 
Game Laws;—Paterson’s Liberty of the 
Press ;—Paterson on the Liberty of the Sub- 
ject ;—-Paterson’s Law and Usages of the 
Stock Exchange;—Paterson’s Scotch Appeal 
Cases. 

Paton. Craigie, Stewart, & Paton's Scotch 
Appeal Cases. 

Patr. Elect. Cas. 
Cases, Upper Canada. 

Patt.& H. Patton, Jr, & Heath’s Vir- 
ginia Reports. 

Paulus. Julius Paulus, 
ceptæ. 

Pea. 

Peake Add. Cas. 
Cases, vol. 2 of Peake. 


Patrick’s Election 


Sententiæ Re- 


Peake’s English Nisi Prius Reports. 
Peake’s Additional 


Peake N. P, Peake’s English Nisi Prius 
Cases. 

Pearce C.C. Pearce’s Reports in Dears- 
ly’s Crown Cases. English. 


` Pears, Pearson’ Reports, Pennsylvania, 


TABLE OF ABBREVIATIONS 


Pet. Ad. 


Peck. Peck’s Tennessee Reports ;—Peck’s 
Reports, vols. 11-30 Illinois ;—Peckwell’s 
English Election Cases. 

Peck (Tenn.). Peck’s Tennessee Reports. 

Peck. El. Cas. Peckwell’s English Elec- 
tion Cases. 


Peck Tr. Peck’s Trial (Impeachment). 


Peckw. Peckwell’s English Hlection 
Cases. 
Peeples. Peeples’ Reports, vols. 77-97 
Georgia, 


Peeples & Stevens. Peeples & Stevens 
Reports, vols. 80-97 Georgia. 

Peere Wms. Peere-Williams’ Reports, 
English Chancery. 


Pen. Code. Penal Code. 

Pen. N. J. Pennington’s New Jersey Re 
ports. | 

Pen. & W. Penrose & Watts’ Pennsyl- 
vania Reports. 

Penn. Pennsylvania ; —— Pennsylvania 


State Reports ;—-Pennypacker’s Unreported 
Pennsylvania Cases ;—Pennington’s New Jer- 
sey Reports ;—Pennewill’s Delaware Reports, 

Penn. Co. Ct. Rep. Pennsylvania County 
Court Reports. 


Penn. Del. Pennewill’s Delaware Re- 
ports. ` 

Penn. Dist. Rep. Pennsylvania District 
Reports. 

Penn. Rep. Pennsylvania State Reports. 

Penn. St. (or St. R.). Pennsylvania State 
Reports. 

Penning. Pennington’s New Jersey Re- 
ports. 


Penny. Pennypacker’s Unreported Penn- 
sylvania Cases ;— Pennypacker’s Pennsyl- 
vania Colonial Cases. 

Penr. & W. Penrose & Watts’ Pennsyl- 
vania Reports. 

Peo. L. Adv. 
ca, New York. 


People’s Legal Adviser, Uti 


Per. Or. Cas. Perry’s Oriental Cases, 
Bombay. 

Per. & Dav. Perry & Davison’s English 
King’s Bench Reports. 

Per.& Kn. Perry & Knapp’s English 
Election Reports. 

Perk. Perkins on Conveyancing ;—Per- 
kins on Pieading;—Perkins’ Profitable Book 
(Conveyancing). 

Perry. Sir Erskine Perry’s Reports, in 
Morley’s (East) Indian Digest ;—Perry’s 
Oriental Cases, Bombay. 

Perry &D. Perry & Davison’s English 
King’s Bench Reports. 

Perry & Kn. Perry & Knapp’s English 


Election Cases. 

Pet. Peters’ United States Supreme Court 
Reports ;~-Peters’ United States Circuit 
Court Reports ;—Peters’ United States Dis- 
trict Court Reports (Admiralty Decisions);— 
Peters’ Prince Edward Island Reports. 

Pet. Ad. (or Pet. Adm.). Peters’ United 
States District Court Reports (Admiralty De- 
cisions). f 


1923 


Pet. Br. 


Pet. Br. Petit Brooke, or Brooke’s New 
Cases, English King’s Bench. 


Pet. C.C. Peters’ United States Circuit 
Court Reports. 
Pet. Cond. Peters’ Condensed Reports, 


United States Supreme Court. 

Pet. Dig. Peters’ United States Digest ; 
—Pcticolas’ Texas Digest. 

Pet.S.C. Peters’ United States Supreme 
Court Reports. 

Peters Adm. Peters’ United States Dis- 
trict Court Reports (Admiralty Decisions). 
. Petit Br. Petit Brooke, or Brooke’s New 
Cases, English King’s Bench. 

Ph. Phillips’ English Chancery Reports; 
—Phillimore’s English Ecclesiastical Reports 


(see rhil). 
Ph.Ch. Phillips’ English Chancery Re- 
ports. 
Fh. St. Tr. Philippe’ State Trials. 
Phal.C.C.  Phalen’s Criminal Cases. 
Pheney Rep.. Pheney’s New Term Re- 
ports. 
Phil. Phillips’ English Chancery Reports; 


—Phillips’ North Carolina Reports;—Phil- 
lips’ English Election Cases ;—Phillimore’s 
English Ecclesiastical Reports ;—Philadelphia 
Reports;-—Phillips’ Illinois Reports. 

Phil. Ecc. Judg. Phillimore’s Ecclesiasti- 
cal Judgments. 

Phil. Ece. R. Phillimore’s English Eccle- 
siastical Reports. 


Phil. El. Cas. Phillips’ English Election 


Cases. 

Phil. Eq. Phillips’ North Carolina Equity 
Reports. . 

Phil. Ev. Phillips on Evidence. 


_ Phil. Fam. Cas. Phillipps’ Famous Cases 
in Circumstantial Evidence. 

„Phil. Ins. Phillips on Insurance. 

` Phil. Law (or Phil. N.C.). Phillips’ 
North Carolina Law Reports. f 

Phil. Pat. Phillips on Patents. 
_ Phil. St. Tr. Phillipps! State Trials. 
` Phila. (Pa.). Philadelphia Reports, Com- 
mon Pleas of Philadelphia County. 

Phila. Law Lib. Philadelphia Law Li- 
brary. 

Philippine Co. Philippine Code. 

Phill, Phillips (see Phil. and Phillips). 

Phill. Ins. Phillips on Insurance. 
` Phillim, Phillimore’s English Ecclesiasti- 
cal Reports. See, also, Phil. 
_ Phillim. Dom. Phillimore on the Law of 
Domicil. 

Phillim. Ecc. Law. 
‘astical Law, 

Phillips. Phillips’ English Chancery Re- 
ports;—Phillips’ North Carolina Reports, 
Law and Equity ;—Phillips’ Reports, vols. 
152-187 Tlinois. 

Pick. Pickering’s Massachusetts Reports, 


Phillimore’s Ecclesi- 


Pickle. Pickles Reports, vols. 85-103 
Tennessee, ; 
Pig. &R. Pigott & Rodwell’s English 


Registration Appeal Cases. 
Pike, Pike's Reports, vols. 1—5 Arkansas. 
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Poth. Cont. de Change 


Pin. (or Pina.). 
ports. 

Piston (or Pist.). 
ports. 

Pite. Crim. Tr. Pitcairn’s Ancient Crim- 
inal Trials, Scotland. 

Fite. Tr. Pitcairn’s 
Trials, Scotland. 

Pitm, Prin. & Sur. 
and Surety. 

Pitts. Rep. 
ports. 

Pittsb. Leg. J. (0. 8.). 
Journal, Old Series. 

Pittsh. R. (Pa.). Pittsburg Reports, 
Pennsylvania Courts (reprinted from the 
Journal). 

Pl. (or Pl. Com.). Plowden’s Commenta- 
ries or Reports, English King’s Bench, etc. 


Pinney’s Wisconsin Re- 


Piston’s Mauritius Re- 


Ancient Criminal 
Pitman on Principal 
Pittsburg Pennsylvania Re- 


Pittsburg Legal 


P1.C. Placita Corone (Pleas of the 
Crown), 

Platt, Cov. Platt on the Law of Cove- 
nants. 

Plow. Plowden’s English King’s Bench 
Reports. 

Pleowd. Plowden’s English King’s Bench 


Commentaries or Reports. 

Pol. Pollexfen’s English King’s Bench 
Reports, etc.;—-Police. 

Pol. Code. Political Code. 

Pol. Cont. Pollock on Contracts. 

Pol. Sci. Quar. Political Science Quar- 
terly. 

Poll. 
Reports. 

Poll. C. C. Pr. 
County Courts. 

Pollex. Pollexfen’s English King’s Bench 
Reports, etc. , 

Pom, Const. Law. Pomeroy’s Constitu- 
tional Law of the United States. 

Pomeroy. Pomeroy’s Reports, vols. 73- 
128 California. 

Pop. Popham’s 
Reports. 

Pop. Sci. Mo. Popular Science Monthly. 

Pope. (Pope) Opinions Attorney General, 
pt. 1, vol. 22. 

Pope, Lun, 

Poph. 
Reports. 

Poph. (2). 
Reports. 

Port. (Ala.). Porters Alabama Reports. 

Porter. Porter’s Alabama Reports;—Por- 
ter’s Reports, vols. 3-7 Indiana. 

Posey. Posey's Unreported Cases, Texas. 

Post. Posts Reports, vols. 23-26 Mich- 
igan ;——Post’s Reports, vols. 42-64 Missouri. 

Poste’s Gaius Inst. Poste’s Translation 


Pollexfen’s English King’s Bench 


Pollock’s Practice of the 


English King’s Bench 


Pope on Lamacy. 
Popham’s English King’s Bench 


Cases at the end of Popham’s 


of Gaius. 
Pot. Dwar, Potter’s Dwarris on Statutes. 
Poth, Bail à Rente. Pothier, Traité du 


Contrat de Bail à Rente. 

Poth. Cont. Pothier’s Contracte. 

Poth. Cont. de Change, Pothier, Tralté 
du Contrat de Change, 


Poth. Cont. Sale 


Poth. Cont. Sale (or Poth. Contr. Sale). 
Pothier, Treatise on the Contract of Sale. 

Poth. de Change. Pothier, Traité du Con- 
trat de Change. 

Poth. de PUsure. 
1Usure. 

Poth. de Société App. 
Contrat de Société. 

Poth, du Depot. 
pot. 

Poth. Louage. 
trat de Louage. 

Poth. Mar. Cort. 
Maritime Contracts. 

Poth. Mar. Louage. 
Contrat de Louage. 

Poth. Obl. Pothier, Traité des Obliga- 
tions. 

Poth. Pand. Pothier’s Pandects. 

Poth. Proc. Civil. Pothier, Traité de la 
Precédure Civile. 

Poth. Froc. Crim. 
Procédure Criminale. 

Poth. Société. Pothier, Traité du Con- 
trat de Société, 

Poth. Traité de Change. 
du Contrat de Change. 

Poth. Vente. Pothier, Traité du Contrat 
de Vente. 

Pothier, Pand, 
tinianese, etc. 

Potter. Potter’s Reports, vols. 4-7 Wyo- 
ming. 

Pow. Dev. Powell, Essay upon the Learn- 
ing of Devises, ete. 

Pow. Mortg. Powell on Mortgages. 

Pow. R. &D. Power, Rodwell & Drew’s 
English Election Cases. 

Pr. Price’s English Exchequer Reports; 
—Principium (the heginning of a title, law, 
or section);—Practice Reports (Ontario). 

Pr. C.K. B. Practice Cases in the King’s 
Bench. 

Pr. Ch. Precedents in Chancery, by Finch; 
Practice in the High Court of Chancery. 


Pothier, Traité de 
Pothier, Traité du 
Pothier, Traité du Dé- 
Pothier, Traité du Con- 
Pothier’s Treatise on 


Pothier, Traité du 


Pothier, Traité de la 


Pothier, Traité 


Pothier, Pandectæ Jus- 


Pr. Dee. Printed Decisions (Sneed’s), Ken- 
tucky. 
Pr. Div. Probate Division, Law Reports; 


—Pritchard’s Divorce and Matrimonial Cases. 

Pr. Exch. Prices English Exchequer Re- 
ports. 

Pr. Fale. President Falconer’s Reports, 
Scotch Court of Session. 

Pr. Min. Printed, Minutes of Evidence. 

Pr.R. Practice Reports. 

Pr. Reg. B.C. . Practical Register in the 
Bail Court. 

Pr. Reg. C. P. Practical Register in the 
Common Pleas. 

Pr. Reg. Ch, 
cery. 

Pr. & Div. 
Law Reports. 
Pra. Cas. 

Laws. 


Practical Register in Chan- 
Probate and Divorce, English 


Praters Cases on Confiict of 


TABLE. OF ABBREVIATIONS 


Pyke 


Pratt Cont. Cas. Pratt’s Contraband-of- 


War Cases. 
Prec. Ch. Precedents in Chancery. 
Prer. Prerogative Court. 


Pres. Fale. President Falconer’s Scotch 
Session Cases (Gilmour & Falconer). ‘ 
Prest. Conv. Preston on Conveyancing. 

Prest. Est. Preston on Estates. 

Prest. Merg. Preston on Merger. 

Pri. (or Price). Prices Exchequer 
ports. . 

Price Notes P. P. Price's Notes of Points 
of Practice, English Exchequer Cases. 

Prickett. Prickett’s Reports, Idaho. 

Prid. & C. Prideaux & Cole's English Re- 
ports, vol. 4 New Sessions Cases. 


Re-. 


Prin. Dec. Printed Decisions (Sneed’s), 
Kentucky. : 

Pritch. Quar. Sess. Pritchard, Quarter 
Sessions. 

Priv. Counc. App. Privy Council Ap- 
peals. ~ 


[1891] Prob. Law Reports, Probate Di- 
vision, from 1891 onward. . 

Preb. Code. Probate Code. 

Prob. Div. Probate Division, English Law 
Reports. 

Prob. Rep. Probate Reports. 

Prob. Rep. Ann. Probate Reports Anno- 
tated. 

Prob. & Adm. Div. Probate and Admi- 
ralty Division, Law Reports. . 

Prob. & Div. Probate and Divorce, Eng- 
lish Law Reports. 

Prob. & Mat. 
Cases. 

Proc. Prac. Proctor’s Practice. 

Prop. Lawyer N.S. Property Lawyer, 
New Series (periodical), England. 


Probate and Matrimonial 


Prouty. Prouty’s Reports, vols. 61-68 
Vermont. ` 

Prt. Rep. Practice Reports. ` 

Psych. & M. L. J. Psychological and 


Medico-Legal Journal, New York. 

Pugs. Pugsley’s Reports, New Brunswick. 

Pugs. & Burb. Pugsley & Burbridge’s 
Reports, New Brunswick. i 

Pull. Accts. Pulling’s Law of Mercantile 
Accounts. 

Pull. Laws & Cust. Lond. Pulling, Trea- 
tise on the Laws, Customs, and Regulations 
of the City and Port of London, ` 

Pull, Port of London. Pulling, Treatise 
on the Laws, Customs, and Regulations of 
the City and Port of London. 


Pulsifer. Pulsifer’s Reports, vols. 65-68 
Maine. o 

Pump Ct. Pump Court (London). 

Punj. Rec. Punjab Record. f 

Purd. Dig. YPurden’s Digest Pennsylvania 
Laws. + . 

Pyke. Pyke's Lower Canada King’s Bench 


Reports. 
1925 


Q. TABLE OF ABBREVIATIONS 


Rap. Jud. Q. B. R. 


Q 


Q. Quadragesms (Year Books Part IV);— 
Quebec;—Queensland. 

Q.B. Queen’s Bench;—Queen’s Bench Re- 
ports (Adolphus & Ellis, New Series) ;—Eng- 
lish Law Reports, Queen’s Bench (1841-1852); 
—Queen’s Bench Reports, Upper Canada ;— 
Queen’s Bench Reports, Quebec. 

£1891] Q. B. Law 
Bench, from 1891 onward. 

Q. B. Div. (or Q. B. D.). Queen's Bench 
Division, English Law Reports (1876—1890). 

Q. B.R. Queen’s Bench Reports, by Adol- 
phus & Ellis (New Series). 


Q.B. U.C. Queen’s Bench Reports, Up- 
per Canada. 
Q. L.R. Quebec Law Reports;—Queens- 


land Law Reports. 


Reports, Queen’s'’ 


Q. P.R. Quebec Practice Reports. 

Q.R. Official Reports, Province of Que- 
bec. 

Q. R. Q. B. Quebec Queen’s Bench Re- 
ports. ` 

Quadr., Quadragesms (Year Books, Part 
IVY). 

Quart. Rev, 
mond, Virginia. 

Queb. L.R. Quebec Law Reports, two 
series, Queen’s Bench or Superior Court. 

Queb. Q.B. Quebec Queen’s Bench Re 
ports, 

Queens. L.R. Queensland Law Reports. 

Quin. (or Quincy). Quincy’s Massachu- 
setts Reports. . 

Quinti, Quinto. Year Book, 5 Henry V. 


Quarterly Law Review, Rich- 


R 


R. A. Registration Appeals;—Regular Ap- 
peals. 

R.C. Rolls of Court;—Record Commis- 
sioners ;—Railway Cases;—Registration Cas- 
es :—Revue Critique, Montreal, 

R.C. L. Ruling Case Law. 

R.C.& C.R. Revenue, Civil, and Crim- 
inal Reporter, Calcutta. 

R.G. Regulæ Generales, Ontario. 

R.I. Rhode Island;—Rhode Island Re 
ports. 

R.J, & P.J. Revenue, Judicial, and Po- 
lice Journal, Calcutta. 

R.L. Revue Legale. 

R.L, & S. Ridgeway, Lapp & Schoales’ 
Irish King’s Bench Reports. 

R.L. & W. Roberts, Leaming & Wallis’ 
English County Court Reports. 


R.M. Ch. R. M. Chariton’s Georgia Re- 
ports. 
R. P.C. Real Property Cases, Euglish;— 


Reports Patent Cases. 

R.P. & W. (Rawle) Penrose & Watts’ 
Pennsylvania Reports, 
R. E. & Can. Cas. 

Cases, English. 


Railway and Canal 


R. t. F. Reports tempore Finch, English 
Chancery. 
R. t. H. Reports tempore Hardwicke 


(Lee) English King’s Bench ;—Reports tem- 
pore Holt (Cases Concerning Settlement). 

R. t. Hardw. Reports tempore Hard- 
wicke, English King’s Bench. 

R. t. Holt. Reports tempore Holt, Eng- 
lish King’s Bench. 

R. t. Q. A. Reports tempore Queen Anne, 
vol. 11 Modern Reports. 
. R. & 0. Cas. Railway and Canal Cases, 
English. 

_ R, & C.N. Se. 
ports, Nova Scotia. 
R. & G. N. Se. 
ports, Nova Scotia. 


1926 


Russell & Chesley’s Re- 


Russell & Geldert’s Re 


R.&H. Dig. Robinson & Harrison’ Di- 
gest, Ontario. 

R. & J. Dig. Robinson & Joseph’s Digest, 
Ontario, 


R. & M. Russell & Mylne’s English Chan- 
cery Reports;—Ryan & Moody’s Pnglish Nisi 
Prius Reports. 


R.&M.C.C. Ryan & Moody's Crown 
Cases Reserved, English, 

R. & M. Dig. Rapalje & Mack’s Digest of 
Railway Law. : 

R. &M. N.P. Ryan & Moody’s Nisi Prius 
Cases, English. 

R.& R.C.C. Russell & Ryan’s English 


Crown Cases, Reserved. 

Ra. Ca. English Railway and Canal Cases. 

Rader. Rader’s Reports, vols, 137-156 
Missouri. 

Rail. & Can. Cas. English Railway and 
Canal Cases;— Railway and Canal Traffic 
Cases. 

Ram Cas. P.& E. Ram’s Cases of Plead- 
ing and Evidence. 

Ram Leg. Judgm. (Towns. Ed.). Ram’s 
Science of Legal Judgment, Notes by Towns- 
hend. 

Ram. & Mor. Ramsey & Morin’s Mon- 
treal Law Reporter. 

Rard. Randolph’s Virginia Reports;— 
Randolph’s Reports, vols. 21-56 Kansas ;— 
Randolph's Reports, vols. 7-11 Louisiana An- 
nual;—-Randal’s Reports, vols. 52-71 Ohio 
State. 

Rand. Perp. Randall on Perpetuities. 

Raney. Raney’s Reports, vols. 16-20 Flor- 
ida, 

Rang. Dec. 
British Burmah. 

Rap. Fed. Ref. Dig. 
Reference Digest. 

Rap. Jud. Q. B.R. Rapport’s Judiciaries 
de Quebec Cour du Bane de la Reine. 


Sparks’ Rangoon Decisions, 


Rapalje’s Federal 


Rap. Jud. Q. C. 8S. 


Rap. Jud. Q. ©. S. Rapport’s Judiciaries 
de Quebec Cour Superieure, 

Rap. Lar., Rapalje on Larceny. 

Rap. N. Y. Dig. Rapalje’s New York Di- 
gest. ' 

Rap. & L. (or Law.). Rapalje & Lawrence, 
American and English Cases. 

Rapai. & L. Rapalje & Lawrence, Ameri- 
can aud English Cases. 

Ratt. L.C. Rattigan’s Leading Cases on 
Hindoo Law. 

Raw. (or Rawle). 
Reports. 

Rawle, Cov. 
tle. 

Rawle Pen. & W. 
Watts, Pennsylvania. 

Raym. (or Raym, Ld.). Lord Raymond’s 
English King’s Bench Reports. 

Raym. Sir T. Sir Thomas Raymond’s 
English King’s Bench Reports. 


Rawle’s Pennsylvania 
Rawle on Covenants for Ti- 


(Rawle) Penrose & 


Raymond. Raymond’s Reports, vols. 81- 
89 Iowa. 

Rayn. Rayner’s English Tithe Cases. 

Re-af. Re-affirmed. 


Re.de J. Revue de Jurisprudence, Mon- 
treal. 

Re. de L. Revue de Jurisprudence et Leg- 
islation, Montreal. 


Real Est. Rec. Real Estate Record, New 


York. 

Real Pr, Cas. Real Property Cases (Eng- 
lish). 

Ree. Records;—-Recorder;—American Law 
Record. 

Ree. Dee. Vaux’s Recordet’s Decisions, 
Philadelphia, 

Red. Redfield’s New York Surrogate Re- 


ports;—Reddington, Maine. 

Red. Am., R. R, Cas. Redfield’s Leading 
American Railway Cases. 

Red. Cas. R. R. - Redfield’s Leading Am- 
erican Railway Cases. 

Red, Cas, Wills. Redfield’s Leading Cas- 
es on Wills. 

Red. R. R. Cas. Redfield’s Leading Amer- 
ican Railway Cases. 

Red. & Big. Cas. B. & N. Redfield & Big- 
elow’s Leading Cases on Bills and Notes. 

Redt. (or Redf.Surr.). Redfield’s New 
York Surrogate Reports. 

Redf. Sur. (N. Y.). Redfield’s New York 
Surrogate Court Reports. 


Redf. Wills. Redfield’s Leading Cases on 
Wills. 

Redington. Redington’s Reports, vols. 81- 
‘35 Maine. 


Reed Fraud. Reed’s Leading Cases on 
Statute of Frauds. 

Reese. Reporter, vols. 5, 11 Heiskell’s 
Tennessee Reports. 

Reeve, Eng. Law (or Reeve, Hist. Eng. 
-Law). Reeve’s History of the English Law. 

Reg. App. Registration Appeals. 
-` Reg. Brev, Register of Writs. 

Reg. Cas. Registration Cases. 

Reg. Gen. Regule Generales, 


TABLE OF ABBREVIATIONS 


Rev. Laws 


Reg. Jud. Registem Judicale, ; 
Reg. Om. Brev. Registrum Omnium Bre- 
vium. 


Reg. Orig. Registrum Originale. 

Reg. Writ. Register of Writs. 

Reilly. Reilly’s English Arbitration 
Cases. 

Rem. Cr. Tr, Remarkable Criminal Tri- 
als. 

Rem. Tr. Cummins & Dunphy’s Remark- 


able Trials. 

Rem. Tr. No. Ch. Benson’s Remarkable 
Trials and Notorious Characters. 

Remy. Remy’s Reports, vols. 145-154 In- 
diana; also Indiana Appellate Court Re- 
ports. . 

Rep. Report;—Reports ;—Reporter;—Re- 
pealed;—Wallace’s The Reporters. 

Rep. (1, 2, ete.). Coke’s English King’s 
Bench Reports. 

Rep. Ass. ¥. 
es at Yorke. 

Rep. Cas. Eq. 
ports. 

Rey. Cas. Madr. Reports of Cases, De- 
wanny Adawlut, Madras. 

Rep. Cas. Pr. Reports of Cases of Prac- 
tice (Cooke’s). 

Rep. Ch. Reports in Chancery, English. 

Rep. Ch. Pr. Reports on Chancery Prac- 
tice. 

Rep. Com. Cas. 
Cases, Bengal. 

Rep. Const. Ct. Reports of the Constitu- 
tional Court, South Carolina (Treadway, 
Mill, or Harper). 

Rep. Cr. L. Com, 
Law Commissioners. 


Clayton’s Reports of Assiz- 


Gilbert’s Chancery Re- 


Reports on Commercial 


Reports of Criminal 


Rep. Eq. Gilbert’s English Reports in 
Equity. 

Rep. in Ch. Reports in Chancery, Eng- 
lish. 


Rep. Q. A. Report tempore Queen Anne, 
vol. 11 Modern. 

Rep. Sel. Cas. Ch. Kelynge’s 
lish Chancery Reports. 

Rep. t. Finch. Reports tempore Finch, 
English Chancery. 

Rep. t. Hard. Lee’s Reports tempore 
Hardwicke, English King’s Bench Reports. 

Rep. t. Holt. Reports tempore Holt (Eng- 
lish Cases of Settlement). 

Rep. t. O. Br. Carters English Common 
Pleas Reports tempore O. Bridgman. 


(W) Eng- 


Rep. t. Q. A. Reports tempore Queen 
Anne, vol, 11 Modern Reports. 
Rep. t. Talb. Reports tempore Talbot, 


English Chancery. 
Rep. Yorke Ass. 


Clayton’s reports of As- 
sizes at Yorke. ' 


Reports. Coke’s English King’s Bench 
Reports. 
Rettie. MRettie, Crawford & Melville’s 


Scotch Session Cases (4th series). 
Rev. C. & C. Rep. Revenue, 
Criminal Reporter, Bengal. 
Rev. Laws. Revised Laws. . 


1927 


Civil, and 


Rev. Ord. N, W.T.. 


Rev. Ord. N. W.T. Revised Ordinances, 
Northwest Territories (Canada) 1888. 


Rev. St. Revised Statutes. 
- Reyn. Reynolds Reports, vols. 40-42 
Mississippi. 


Bice. Rice’s South Carolina Law Reports. 

Rice Eq. (or Ch.). Rice’s South Carolina 
Equity Reports. . 

Rich. Hichardson’s South Carolina Law 
Reports;—Richardson’s Reports, vols. 2-5 
New Hampshire. 

Rich. Ch. Richardson’s South Carolina 
Equity Reports. 

Rich. Ct. Cl. 
Claims Reports. 

Rich. Eq. Richardson’s South Carolina 
Equity Reports. 

Rich. Eq. (or Ch.) Cas. 
South Carolina Equity Reports. 

Rich. Law (S.C.).  Richardson’s 
Carolina Law Reports. 

Rich. N.S. Richardson's South Carolina 
Reports, New Series. 

Rich. Pr. Reg. Richardson’s 
Register, English Common Pleas. 

Rich. & H. Richardson & Hook's Street 
Railway Decisions. 

Rich. & W. Richardson & Woodbury’s 
Reports, vol. 2 New Hampsbire. 

Ridg. Ridgeway’s Reports tempore Hard- 
wicke, Chancery and King’s Bench. 


Richardson’s Court of 


Richardson's 


South 


Practical 


Ridg. Ap. Ridgeway’s Irish Appeal (or 
Parliamentary) Cases. 
Ridg. Cas. Ridgeway’s Reports tempore 


Hardwicke, Chancery and Kiug’s Bench. 

Rideg. L. & S. Ridgeway, Lapp & Schoales’ 
Irish Term Reports, 

Ridg. P. C. (or Ridg. Parl.). Ridgeway’s 
Irish Appeal (or Parliamentary) Cases. 

Ridg. Rep. (or St. Tr.). Ridgeway’s (In- 
dividual) Reports of State Trials in Ireland. 

Ridg. t. Hard. (or Ridg. & Hard.). 
Ridgeway’s Reports tempore Hardwicke, 
Chancery and King’s Bench. 

Ridgew. Ridgeway (see Ridg.). 

Ridley, Civil & Ece. Law. Ridley's Civil 
and Ecclesiastical Law. 

Ried. Riedell’s Reports, vols. 68, 69 New 
Hampshire. 

Ril. (or Riley). Riley’s South Carolina 
Law Reports;—Riley’s Reports,. vols. 37-42 
West Virginia. 

Ril. (or Riley) Ch. (or Eq.). 
South Carolina Chancery Reports. 

Ril. Harp. Riley’s Edition of Harper’s 
South Carolina Reports. 


Riley’s 


Riley. Riley’s South Carolina Chancery 
Reports;—Riley’s South Carolina Law Re- 
ports;—Riley’s Reports, vols. 37—42 West 


Virginia. . 
Riner. Riner’s Reports, vol. 2 Wyoming. 
Riv. Ann. Reg. Rivington’s Annual Reg- 
ister. l i 
Rob. Robinson’s Virginia Reports;—Rob- 
‘mson’s Louisiana Reports;-Robinson’s Re- 
ports, vols. 2-9 and. 17-23 Colorado Appeals; 
—Robertson’s New York Superior Court’ Re- 
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TABLE OF ABBREVIATIONS 


Robinson 


ports;—Robinson’s English Ecclesiastical Re- 
ports ;—Ohr. Robinson’s English Admiralty 
Reports;—W. Robinson's English Admiralty 
Reports;—Robinson’s Scotch Appeal Cases; 
—Robertson’s Scotch Appeal Cases;—Robin- 
son’s Reports, vol. 38 California ;—Robin- 
son’s Reports, vols. 1-4 Louisiana Annual;— 
Roberts’ Reports, vols. 29-31 Louisiana An- 
nual;—Robards’ Reports, vols. 12, 13 Mis- 
souri;—Robards’ Conscript Cases, Texas ;— 
Chr. Robinson’s Upper Canada Reports;—J. 
L. Robinson's Upper Canada Reports;—Rob- 
ertson’s Reports, vol. 1 Hawaii;—Robinson’s 
Reports, vol. 1 Nevada. 

Rok. Adm. Chr. Robinson’s English Ad- 
Mmiralty Reports. 

Rob. Adm. & Pr. Roberts on Admiralty 
and Prize. 

Rob. App. 
Cases. . 

Rob. Car. V. Robertson’s History of the 
Reign of the Emperor Charles Y. 


Robertson’s Scotch Appeal 


Rob. Cas. Robertson’s Scotch Appeal 
Cases. . 
Rob. Chr. Chr. Robinson’s English Ad- 


miraity Reports. 

Rob. Conse. Cas, 
es, Texas. 

Rob. Ecc. 
tical Reports. 

Rob. Eq. Roberts’ Principles of Equity! 

Rob, Jun. William Robertson’s English 
Admiralty Reports, 

Rob. L.& W. Roberts, Leaming & Wallis’ 
County Court Reports. 

Rob. La. ‘Robinson’s Louisiana Reports. 

Rob. S.I.  Robertson’s Sandwich Island 
(Hawaiian) Reports. 

Rok. Sc. App. Robiuson’s Scotch Appeals, 
English House of Lords. 

Rob. Sr. Ct. Robertson’s New York Su- 
perior Court Reports. 


Robards’ Conscript Cas- 


Robertson’s English Ecclesias- 


Rob. U.C. Robinson’s Reports, Upper 
Canada. 
Rob. Va. Robinson’s Virginia Reports. 


Rob. Wm. Adm. William Robinson’s 
English Admiralty Reports. 

Robards. Robards’ Reports, vols. 12, 13 
Missouri;—Robards’ Texas Conscript Cases. 

Robards & Jackson. Robards & Jack- 
son's Reports, vols, 26-27 Texas. 

Robb (or Robb Pat. Cas.). Robb’s Unit- 
ed States Patent Cases. 


Roberts. Roberts’ Reports, vols. 29-31 
Louisinna Annual. 
Robertson. Robertson’s Scotch Appeal 


Cases ;—Robertson’s New York Superior 
Court Reports;—Robertson’s New York Ma- 
Tine Court Reports;—Robertson’s English 
Ecclesiastical Reports ;—Robertson’s Hawai- 


ian Reports. See, also, Rob. 
Robin. App. Robinson’s Scotch Appeal 
Cases. 


Robinson. Chr. Robinson's English Ad- 
miralty Reports;—W. Robinson’s English Ad- 
miralty Reports;—Robinson’s Virginia Re- 
ports;—Robinson’s Louisiana ._Reports;—Rob- 


Robs. Bankr. 


inson’s Geotch Appeal Cases ;—Robinson’s 
Reports, vol. 388 California;—Chr. Robinson’s 
Reports, Upper Canada;—J. L. Robinson’s 
Reports, Upper Canada ;—Robinson’s Reports, 
Colorado ;—Robinson’s Reports, vol. 1 Ne- 
yada. 

Robs. Bankr. Robson’s Bankrupt Prac- 
tice;—Robertson’s Handbook of Bankers’ 


Law. 

Robt. Robert ;—Robertson. 

Roccus, Ins. Roccus on Insurance. 

Rodman. Rodman’s Reports, vols. 78-82 
Kentucky. 

Rog. Ecc. Law. Rogers’ Ecclesiastical 
Law. 

Rogers. Rogers’ Reports, vols, 47-51 Lou- 


isiana Annual. 

Rol, (or Roll.). 
Bench Reports. 

Rell, Roll of the Term. 

Rolle. Rolles English King’s Bench Re- 
ports, 

Rolle Abr. Rolle’s Abridgment. 

Rolle R. Rolles English Kings’ Bench 
Reports. 

Rolls Ct. Rep. Rolls’ Court Reports. 

Rom. Romilly’s Notes of Cases, English 
Chancery. 

Rom. Law. 
Roman Law. 

Root. Root’s Connecticut Reports. 

Rop. Hush. & Wife. Roper on Husband 
and Wife. 

Rop. Leg. Roper on Legacies. 

Rose. Adm. Roscoe’s Admiralty Jurisdic- 
tion and Practice. 

Rosc, Crim, Ev, 


Rolle’s English King’s 


Mackeldy’s Handbook of the 


Roscoe on Criminal! Evi- 


dence. 
Rose. Jur. Roscoe’s Jurist, London. 
Rose. N. P. Roscoe’s Nisi Prius. 


Rose. Real Act. Roscoe ou Real Actions. 

Rose (or Rose B. C.). Rose’s Reports, 
English Bankruptcy. 

Rose Notes, Rose’s Notes on United 
States Reports. 

Rose W.C. Rose Will Case, New York. 

Ross, Conv. Ross’ Lectures on Conveyan- 
cing, ete., Scotland. 

Ross Ldg. Cas. 
Commercial Law. 

Rot. Flor. Rois Florentine (Reports of 
the Supreme Court, or Rota, of Florence). 

Rot. Parl. Rotule Parliamentarie. 

Rowe. Rowe's Interesting Parliamentary 
and Military Cases. 

Rowe Rep. Kowe’s Reports (Irish). 


Ross’ Leading Cases on 
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Rymer 


Rowell. Rowell's Reports, vols. 45-52 
Vermont. 

Roy. Dig. Royall’s Digest Virginia Re 
ports. . 

R.S. Revised Statutes. 

Rt. Law Repts. Rent Law Reports, In- 
dia. 

Rucker. Rucker’s Reports, vols. 43-46 


West Virginia. 
Ruff, (or Ruff. & H.). 
North Carolina Reports. 
Rules Sup. Ct. Rules of the Supreme 


Ruffin & Hawks’ 


Court. 
Runnells. Runnells’ Reports, vols. 38, 56 

` Towa. . 
Rus. Russell. 
Russ. Russell’s English Chancery Reports. 
Russ. Arb. Russell on Arbitrators. 
Russ. Crimes. Russell on Crimes and 

Misdemeanors. ' 


Russ. Elect. Cas. Russell's Election Cas- 
es, Nova Scotia ;—Russell’s Election Cases, 
Massachusetts. 

Russ. Eq. Rep. 
sions, Nova Scotia. 

Russ. Mere, Ag. 
Agency. 

Russ. N, Se. 
va Scotia. 

Russ. t. Eld. Russell’s English Chancery 
Reports tempore Elden. 

Russ. & Ches. Russell & Chesley’s Re 
ports, Nova Scotia. . 

Russ. & Ches. Eq. Russell & Chesley’s 
Equity Reports, Nova Scotia. 

Russ. & Geld. ` Russell & Geldert’s Re- 
ports, Nova Scotia. 

Russ.& M. Russell & Mylne’s English 
Chancery Reports. 

Russ. & Ry. Russell & Ryan's English 
Crown Cases Reserved. f 

Rutg. Cas. Rutger-Waddington 
New York City, 1784. 

Ruth. Inst, Rutherford’s Institutes of 
Natural Law. 

Ry. Cas. Reports of Railway Cases. 

Ry. Med. Jur. - Ryan’s Medical Jurispru- 
dence. 

Ry. & Can. Cas. 
es, England. 

Ry. & Can. Traf. Ca. 
nal Traffic Cases. 

Ry. & Corp. Law Jour. 
Corporation Law Journal. 

Ry. & M. (or Ry. & M. N. P.). Ryan & 
Moody’s Nisi Prius Reports, English. 

Rymer. Rymer’s Foedera. 


Russell’s Equity Deci- 
Russell on Mercantile 


Russell’s Equity Cases, No- 


Case, 


Railway and Canal Cas- 
Railway and Ca- 


Railway and 


1929 
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S 


S. Shaw, Dunlop, & Bels Scotch Court 
of Session Reports (ist. Series);—Shaw’s 
Scotch House of Lords Appeal Cases;—South- 
eastern Reporter (properly cited S. E.);— 
Southwestern Reporter (properly cited S. W.); 
—New York Supplement;—Supreme Court 
Reporter. 

S.A.L. R. 

S. App. 
Appeal Cases. 

S. Aust. L. R, South Australian Law Re- 


South Australian Law Reports. 


ports. 
S.B. Upper Bench, or Supreme Bench. 
S.C. South Carolina;—South Carolina 
Reports, New Series;—Same Case;-—-Supe- 


rior Court;—Supreme Court;—Sessions Cas- 
es;—Samuel Carter (see Orlando Bridgman). 

S.C. A. Supreme and Exchequer Courts 
Act, Canada. 

S.C. Bar Assn. 
sociation. 

S.C.C. Select Chancery Cases (part 3 of 
Cases in Chancery);—Small Cause Court, 
India. 

S. C. Dig. 
gest, Canada. 

S.C.E. Select Cases Relating to Evi- 
dence, Strange. 

S.C. R. South Carolina Reports, New Se 
ries;—Harper’s South Carolina Reports;— 
Supreme Court Reports ;—Supreme Court 
Rules ;—Supreme Court of Canada Reports. 

S. Car, South Carolina;—South Carolina 
Reports, New Series. 

S.Ct. Supreme Court Reporter. 

S.D. South Dakota;—South Dakota Re 
ports. 

S.D. A. 
ports, India. 

S.D.& B. Shaw, Dunlop & Bell’s Scotch 
Court of Session Reports (1st Series). 

S. D. & B. Sup. Shaw, Dunlop & Bell’s 
Supplement, containing House of Lords De- 
cisions. 

S. E. Southeastern Reporter. 

S.F. Used by the West Publishing Com- 
pany to locate place where decision is from, 
as, “S. F. 59,” San Francisco Case No. 59 on 
Docket. 


South Carolina Bar As- 


Cassell’s Supreme Court Di- 


Sudder Dewanny Adawlut Re 


S.F. A. Sudder Foujdaree Adawlut Re- 
ports, India. 
S. Just. Shaw's Justiciary Cases, Scot- 


- land. 

S.L.C. Smith's Leading Cases, — 

S. L. C. App. Stuart’s Lower Canada Ap- 
peal Cases. 

S.L. J. Scottish Law Journal, Edinburgh. 

S.R. State Reporter, New York. 

S.S. Synopsis Series of United States 
Treasury Decisions. 

S.S.C. Sandford’s New York City Supe- 
rior Court Reports. 

S. T. (or St. Tri.). State Trials. 

S.T. D. Synopsis Treasurer’s Decisions, 


8.Teind. Shaw’s Teind Cases, Scotland. 
1930 l 


Shaw’s Scotch House of Lords 


Saund. Pl. & Ev. 


S.V.A.R. Stuart's Vice-Admiralty Re 
ports, Quebec. 

S. W. Southwestern;—Southwestern Re- 
porter. 

S.W.(2d). South Western Reporter, Sec- 
ond Series. 

S. W. Rep. Southwestern Reporter (com- 
monly cited S. W.). 

S. & B. Smith & Batty’s Irish King’s 
Bench Reports. 

S.& C. Saunders & Cole's English Bail 


Court Reports;—Swan & Critchfield, Revised 
Statutes, Ohio. 

S.& D. Shaw, Dunlop, & Bell’s Scotch 
Court of Session Reports (1st series). 

S.& G. Smale & Giffard, English. 

S.& L. Schoales & Lefroy’s Irish Chan- 
cery Reports. 

S.& M. Shaw & Maclean’s Appeal Cases, 
House of Lords;—Smedes & Marshall’s Mis- 
sissippi Reports. 

S.& M. Ch. Smedes & Marshall’s Missis- 
sippi Chancery Reports. 

S.& R. Sergeant & Rawle’s Pennsylvania 
Reports. 

Ss.& 58. Sausse & Scully’s Irish Rolls 
Court Reports;—Simons & Stuart, English 
Vice-Chancellors’ Reports;—Swan & Sayler, 
Revised Statutes of Ohio. 

S. & Sm. Searle & Smith’s English Pro- 
bate and Divorce Reports. 

S.& T. Swabey & Tristram’s English Pro- 
bate and Divorce Reports. 


Sal. Salinger’s Reports, vols. 90-108 Lowa. 

Salk. Salkeld’s English King’s Bench Re- 
ports. f , 

Salm, Abr. Salmon’s Abridgment of State 
Trials, 

Salm. St. R.  Salmon’s Edition of the 
State Trials. 

Sand. Sandford’s New York Superior 
Court Reports. 

Sand. Ch. Sandford’s New York Chan- 
cery Reports. 

Sand. I. Rep. Sandwich Island (Hawal- 
ian) Reports. 


Sandars, Just. Inst. Sandars’ Edition of 
Justinian’s Institutes. 
Sandf. Sandford’s New York Superior 
Court Reports. 
Sandf. Ch, 
cery Reports. 
Sand]. St. Pap. 


Sandford’s New York Chan- 


Sandler’s State Papers. 


Sanf, Sanford’s Reports, vol. 59 Alabama. 

Sar.Ch.Sen. Saratoga Chancery Sen- 
tinel. 

Sau. & Se. Sausse & Scully’s Irish Rolls 
Court Reports. 

Sauls. Saulsbury’s Reports, vols. 5-6 
Delaware. 

Saund, Saunders’ English King’s Bench 
Reports. 

Saund, Pl. & Ev. Saunders’ Pleading and 
Evidence. . 


Saund. & C. 


Saund. & C. Saunders & Coles English 
Bail Court Reports. 

Saund, & Mac. Saunders & Macrae’s Eng- 
lish County Court Cases. 

Sausse & Se. Sausse & Scully’s Irish Rolls 
Court Reports. 

Sav. Savile’s English Common Pleas Re- 
ports. 

Sav. Dr. Rom. 

Sav. Priv. 
teers, 

Sav. Syst. Savigny, System des Heutigen 
Rémischen Richts. 

Saw. (or Sawy.). Sawyer’s United States 
Circuit Court Reports. 

Sax. (or Saxt.). Saxton’s 
Chancery Reports. . 

Say. (or Sayer). Sayers English King’s 
Bench Reports. 

Se, Scilicet (that is to say);—Scaccaria 
(Exchequer) ;—Scott’s Reports, English Com- 
mon Pleas;—Scotch;—Scammon’s Reports, 
vols. 2-5 Illinois. 


Savigny Droit Romaine. 
Trial of the Savannah Priva- 


New Jersey 


Sc. Jur. Scottish Jurist. 

Se. L. R. Scottish Law Reporter, Edin- 
burgh. 

Se. N.R. Scotts New Reports. 

Se. Sess. Cas. Scotch Court of Session 
Cases. 


Se. & Div. App. 
peals (Law Reports). 


Scotch and Divorce Ap 


Seae. Scaccaria Curia (Court of Excheq- 
uer). 

Seam. Scammon’s Reports, vols. 2-5 Ili- 
nois. 

Sch. & Lef. Schoales & Lefroy’s Irish 
Chancery Reports. 

Schalk. Schalk’s Jamaica Reports. 

Scher. Scherer, New York Miscellaneous 
Reports. 


Schm. Civil Law. 
Spain and Mexico. 

Schomberg, Mar. Laws Rhodes. Schom- 
berg, Treatise on the Maritime Laws of 
Rhodes. 

Schouler, Pers. Prop. 
sonal Property. 

Schouler, Wills. Schouler on Wills. 

Sci. fa. ad dis. deb. Scire facias ad dis- 
probandum debitum. 


Schmidt’s Civil Law of 


Schouler on Per- 


Seo. Scotts English Common Pleas Re- 
ports. 
Sco. N.R. Scott's New Reports, English 


Common Pleas. 
Seot. Scotland ;—Scottish. 
Scot, Jur. Scottish Jurist, Edinburgh. 
Scot. L. R. Scottish Law Reporter, Edin- 
burgh;—Scottish Law Review, Glasgow. 
Scot L. T. Scot Law Times, Edinburgh. 
Scott. Scott’s English Common Pleas Re- 
ports ;—-Scott’s New York Civil Procedure. 


Scott J. Reporter, English Commòn 
Bench Reports. 

Scott N.R. Scotts New Reports, Eng- 
lish Common Pleas. 

Ser. L. T. Scranton Law Times, Pennsyl- 


vania. 
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Sess. Cas. 


8.E.R. Southeastern Reporter. 

Searle & Sm. Searle & Smith’s English 
Probate and Divorce Reports. 

Seb. Trade-Marks. Sebastian on Trade 
Marks. 

See. leg. 
law). 

Sec. reg. 
to rule). 

Seed. pt. Edw. III. 
Books. 

Secd. pt. H. VI. 
Sedg. L. Cas. 
on Damages ; 

Real Property. 

Sedg. St. & Const. Law. Sedgwick on 
Statutory and Constitutional Law. 

Seign. Rep. Seigniorial Reports, Lower 
Canada. 

Sel. Cas. Ch. Select Cases in Chancery 
(part 3 of Cases in Chancery). 

Sel. Cas. D. A. Select Cases (Sudder), - 
Dewanny Adawiut, India. 

Sel, Cas. Ev. Select Cases in Evidence 
(Strange). 

Sel. Cas. N. F. 
land. 

Sel. Cas. N. W. P. Selected Cases, North- 
west Provinces, India. 

Sel. Cas. N, Y. Yates’ Select Cases, New 
York. 

Sel. Cas. t. Br, 
tempore Brougham. 

Sel. Cas. t. King. 
cery tempore King. 

Sel. Cas. t. Nap. (Drury’s) Select Cases 
tempore Napier, Irish Chancery. 

Sel. Cas. with Opin. Select Cases with 
Opinions, by a ‘Solicitor. 

. Sel. Dee. Bonib. Selected Decisions, Sud- 
der Dewanny Adawlut, Bombay. 

Sel. Dec, Madr, Select Decrees, 
Udawlut, Madras. 

Sel. Pr. Sellon’s Practice. 

Seld. Selden’s Reports, 
York Court of Appeals. 

Seld. Notes. Selden’s Notes, New York 
Court of Appeals. 

Seld. Tit, Hon. 

Selden. 
of Appeals. 

Sell. Pr. 
Bench. 

Selw. N. P., Selwyn’s Law of Nisi Prius. 

Selw. & Barn. The First Part of Barne- 
wall & Alderson’s English King’s Bench Re- 
ports. 

Serg. Land Laws Pa. Sergeant on „the 
Land Laws of Pennsylvania. 

Serg. & Lowh. Rep. English Common 
Law Reports, American reprints edited by 
Sergeant & Lowber. 

Serg.& R. Sergeant & Rawle’s Pennsyl- 
vania Reports. , 

Sess. Cas. Sessions Cases (English King’s 
Bench Reports) ;—Scotch Court of Session 
Cases. 


Secundum legum (according to 
Secundum regulam (according 
Part 3 of the Year 
Part 8 of the Year Books. 


Sedgwick’s Leading Cases 
Sedgwick’s Leading Cases on 


Select Cases, Newfound- 


Cooper’s Select Cases 


Select Cases in Chan- 


Sudr 


vol. 5-10 New 


Selden’s Titles of Honor. 
Selden’s Reports, New York Court 


Sellon’s Practice in the King’s 


1931 


Sess. Cas. Se. 


Sess. Cas. Se. 
Cases. 
Sess. Pap. C.C. C. 
tral Criminal Court. 
Sess. Pap. O. B. 
Bailey. 

Set. (or Sett. & Rem.) Cas. English Set- 
tlement and Removal Cases (Burrow’s Settle- 
ment Cases). 


Scotch Court of Session 
Session Papers, Cer- 


Session Papers, Old 


Sev. H.C. Sevestre’s High Court Reports, 
Bengal. 
Sev. S. D. A. Sevestre’s Sudder Dewanny 


Adawlut Reports, Bengal, 

Sewell, Sheriffs. Sewell on the Law of 
Sheriffs. 

Sh, Shower’s English Parliamentary Cas- 
es;—Shower’s English King’s Bench Reports; 
—Shepley’s Reports, vols. 18-18 and 21-30 
Maine;—Shaw’s Scotch Appeal Cases;— 
Shaw’s, etc., Decisions in the Scotch Court of 
Session (ist Series);—Shaw’s Scotch Justici- 
ary Cases;—Shaw’s Scotch Teind Court Re- 
ports;—G. B. Shaw’s Reports, vols, 10, 11 
Vermont;—W. G. Shaw’s Reports, vols. 80-35 
Vermont ;—Shirley’s Reports, vols. 49-55 New 
Hampshire;—Sheldon’s Buffalo, New York, 
Superior Court Reports;—Shepherd’s Re- 
ports, Alabama;—Shipp’s Reports, vols. 66, 
67 North Carolina ;—Shand’s Reports, vols. 
11-44 South Carolina ;—Shadforth’s Reserv- 
ed Judgments, Victoria. 

Sh. App. Shaw’s Scotch Appeal Cases. 

Sh. Crim. Cas. Shaw’s Criminal Cases 
(Justiciary Court). 


Sh. Dig. Shaw’s Digest of Decisions, Scot- 
Yand. 

Sh. Jus. Shaw’s Justiciary Cases, Scot- 
land. ` 

Sh. W. & C. Shaw, Wilson & Courtenay’s 
Scotch Appeals Reports (Wilson & Shaw's 
zeports). 

Sh. & Dunl. Shaw & Dunlop's. Scotch 


Court of Session Reports (ist Series). 


Sh, & Macl. Shaw & Maclean’s Scotch 
- Appeal Cases. 
Shad. Shadford’s Victoria Reports. 


Shan. Shannon’s Tennessee Cases. 

Shand. Shand’s Reports, vols. 
South Carolina. 

Shars,. Bl, Comm, 
stone’s Commentaries. - 

Shars. Tab. Ca. Sharswood’s Table of 
Cases, Connecticut. 

Shaw. Shaw’s Scotch Appeal Cases;— 
Shaw’s, ete; Decisions in the Scotch Court of 
Session (1st Series);—Shaw’s Scotch Justi- 
ciary Cases;—Shaw’s Scotch Teind Court Re- 
ports;—G. B. Shaw’s Reports, vols. 10, 11 
Vermont;-—-W. G. Shaw’s Reports, vols. 30-35 
Vermont. 

Shaw (G. B.). 
10, 11 Vermont. 

Shaw (W. G.). 
80-35 Vermont. 

Shaw. Dee. . Shaw's ete, Decisions in the 
Scotch Court of Session (1st Series). 


1932 


11-44 


Sharswood’s Black- 


G. B. Shaw’s Reports, vols. 


W. G. Shaw’s Reports, 
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Six Cire. 


Shaw, Dunl. & B. Shaw, Dunlop & Bell’s 
(1st Series) Scotch Session Cases. 

Shaw, H. L. Shaw's Scotch Appeal . Cas- 
es, House of Lords. 


Shaw Jus. Shaw's (John) Scotch Justici- 
ary Cases. 

Shaw T. Cas. Shaw’s Scotch Teind Court 
Reports. 


Skaw, W.& C. Shaw, Wilson & Courte- 
nay, Scotch (same as Wilson & Shaw). 
Shaw & Maci. Shaw & Maclean, Scotch. 


Shel, Sheldon (see Sheld.). 
Shel. Ca. Shelley’s Case in vol. 1 Coke's 
Reports. 


Sheld. (or Sheldon). Sheldon’s Reports, 
Superior Court of Buffalo, New York. , 

Shelf. Lun. Shelford on Lunacy. 

‘Shelf, Mar. & Div. Shelford on Mar- 
riage and Divorce. 

Shep. Shepley’s Reports, vols. 13-18 and 
21-89 Maine;—Shepherd’s Reports, Alabama. 


Shep. Abr. Sheppard’s Abridgment. 
Shep. Sel. Cas. Shepherd’s Select Cases, 
Alabama. 


Shep. Touch. 
Sher. Ct. Rep. 


Sheppard's Touchstone. 
Sheriff Court Reports, 


Scotland ;—Sheriff Court Reporter. 

Shiel. Shiel’s Reports, Cape Colony. 

Shipp. Shipp’s Reports, vols. 66, 67 North 
Carolina. 

Shirl. Shirley’s Reports, vols. 49-55 New 
Hampshire. 

Show. Showers Inglish Parliamentary 


Cases ;—Shower’s English King’s Bench Re- 
ports. 


Show. K. B Shower’s English King’s 
Bench Reports. 

Show. P. C. Showers English Parlia- 
mentary Cases. 


Sick. Sickel? Reports, vols. 46-146 New 
York Court of Appeals. 
Sick. Min. Dec. Sickels’ Mining Laws and 


Decisions. 

Sick. Op. Sickels’ Opinions of the New 
York Attorneys-Geueral. . 

Sid, Siderfin's English King’s Bench Re- 
ports. 

Silv. Silvernail’s Unreported Cases, New 


. York Court of Appeals;—Unreported Cases, 


New York Supreme Court;—Criminal Re 
ports, New York. 


Silv. Cit. Silvernail’s New York Cita- 
tions. 

Sim. Simons’ English Vice-Chancery Re- 
ports;—Simmons’ Reports, vols. 95-97, 99 
Wisconsin, 

Sim. N. S, Simons’ English Vice-Chan- 


cery Reports, New Series. 
Sim. & C. Simmons & Conover's Reports, 
vols. 95-97, 99 Wisconsin. 
_ Sim, & Stu. (or Sim. & S.). Simons & 
Stuart's English Vice-Chancery Reports. . 
Sinclair. Sinclair’s Manuscript Decisions, 
Scotch Session Cases. 
. Sir T.J. Sir Thomas Jones’ Reports. 
‘Six Cire. Cases on the Six Circuits, Irish. 


Skene 
Skene. Skene’s De Verborum Significa- 
tione. 
Skill, Pol. Rep. 
Police Reports. 


Skillman’s New York 


Skin. Skinner’s English King’s Bench Re- 
ports. j 

Skinker. Skinker’s Reports, vols. 65-79 
Missouri. 

Slade. Slade’s Reports, vol. 15 Vermont. 

Sm, Ac. Smith’s Actions at Law. 

Sm.C.C.M. Smith’s Circuit Courts-Mar- 


tial Reports, Maine. 

Sm. Cond. Ala. 
bama Reports. 

Sm. E. D. 
York. 

Sm. Eg. Smith's (J. W.) Manual of Bqui- 
ty ;--Smith’s Principles of Equity. 

Sm. L.C. Smith's Leading Cases. 

Sm. L. Cas. Com. L. Smith's Leading Cas- 
es on Commercial Law. 

Sm. & B. R, R., Cas. 
American Railway Cases. 

Sm. & Bat. Smith & Batty’s Irish King’s 
Bench KReports. 

Sm. & G. Smale & Giffard’s English Vice- 
Chancellors Reports;—Smith & Guthrie’s 
Reports, vols. 81-83 Missouri Appeals. 

Sm, & M. Smedes & Marshall’s Mississip- 
pi Reports. 

Sm. & M. Ch. Smedes & Marshall’s Mis- 
sissippi Chancery Reports. 

Sma, & Giff. Smale & Giffard’s English 
Vice-Chancellors’ Reports. 

Smed. & M. Smedes & Marshall’s Missis- 
sippi Reports. 

Smed. & M. Ch. Smedes & Marshall’s Mis- 
sissippi Chancery Reports. 

Smedes & M, (Miss.). Smedes & Mar- 
shall’s Mississippi Reports. . 

Smi. & Bat. Smith & Batty’s Irish King’s 
Bench Reports. 

Smith. Smith’s New Hampshire Reports; 
Smith’s Reports, vols, 2-4 Dakota;—J. P. 
Sinith’s Buglish King’s Bench Reports; — 
Smith, in continuation of Fox & Smith;— 
Smith, English Registration;—P. F, Smith’s 
Pennsylvania State Reports;— N. P. Smith’s 
Reports, vols. 15-27 New York Court of Ap- 
peals;—E. D. Smith’s New York Common 
Pleas Reports ;—-E. H. Smith's Reports, vols. 
147-162 New York Court of Appeals;—Smith’s 
Reports, vols. 54-62 California ;—Smith’s In- 
diana Reports ;—Smith’s Reports, vols. 61-64 
Maine;—Smith’s Reports, vols. 1-11 Wiscon- 
sin;—E. B. Smith’s Reports, vols. 21-47 Illi- 
nois Appeals;—-Smith, Reporter, vols. 7, 12 
Heiskell’s Tennessee Reports;— Smith’s Re- 
ports, vols. 81-83 Missouri Appeals. 

Smith, Act. Smith’s Actions at Law. 

Smith C. P. (or E. D.). EÐ. D. Smith’s 
Common Pleas Reports, New York, ; 

Smith, Ch. Pr. Smith’s Chancery Prac- 
tice. 

Smith, Cont. 


Smith’s Condensed Ala- 


E. D. Smith’s Reports, New 


Smith & Bates’ 


Smith on Contracts. 
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Sol. J. 


Smith de Rep. Angl. Smith (Sir Thom- 
as), De Republica Anglica [The Common- 
wealth of England and the Manner of Gov- 
ernment Thereof. 1621.] 

Smith, Dict. Antiq. Smith’s ‘Dictionary 
of Greek and Roman Antiquities. 

Smith E. H. Smith’s (BE. H.) Reports, 
vols. 147-162 New York Court of Appeals. 

Smith E. P. (or Ct. App.). E. P. Sinith’s 
Reports, vols. 15-27 New York Court of Ap- 
peals. 

Smith Ind. 

Smith J. P. 
Bench Reports. 

Smith L. ©. Smith’s Leading Cases. 

Smith, Laws Pa. Smith’s Laws of Penn- 
sylvania. 

Smith, Lead. Cas. Smith’s Leading Cases. 

Smith Me. | Smith’s Reports, vols. 61-64 


Smith’s Indiana Reports. 
J. P. Smith’s English King’s 


Maine. 

Smith, Merc. Law. Smith on Mercantile 
Law, 

Smith N. H. Smith’s New Hampshire Re- 
ports. 


Smith N.Y. Smith's Reports, vols. 15-27 
and 147-162 New York Court of Appeals. 

Smith P.F. (or Pa.). P. F. Smith’s 
Pennsylvania State Reports. 

Smith, Wealth Nat. Smith, Inquiry into 
the Nature and Causes of the Wealth of Na- 
tious. 

Smith Wis. 
Wisconsin. 

Smith & B. Smith & Batty’s Irish King’s 
Bench Reports;—Smith & Bates’ American 
Railway Cases. 

Smith & B. R. R.C. 
American Railway Cases. 

Smith & G. Smith & Guthrie’s Missouri 
Appeals Reports. 

Smoult. Notes of Cases in Smoult’s Col- 
lection of Orders, Calcutta. 

Smy.(or Smythe). Smythe’s Irish Com- 
mon Pleas Reports. 

Sneed. Sneed’s Tennessee 
Sneed’s Kentucky Decisions, . 

Sneed Dec. Sneed’s Kentucky Decisions. 

Snell, Eq. Snell’s Principles in Equity. 

Snow. Snow’s Reports, vol. 3 Utah, 

So. Southern Reporter. 

So. Aus. E.R. South Australian Law Re- 
ports. 

So. Car. 
Reports. 

So. Car. Const. South Carolina Constitu- 
tional Reports (by Treadway, by Mill, or by 
Harper). 

So.Car.L.J. South Carolina Law Jour- 
nal, Columbia. 

So. East. Rep. Southeastern Reporter. 

So. Rep. Southern Reporter (commonly 
cited South. or So.). 

So, West. Rep. Southwestern Reporter 
(commonly cited S. W.). 

Soc. Econ. Social Economist. 

Sol. J. Solicitors’ Journal, Loudon. 


1933 


Smith’s Reports, vols, 1-11 


Smith & Bates’ 


Reports ;— 


South Carolina;—South Carolina 


Sol. J. & R. 


Sol. J.&R. Solicitors’ Law Journal and 
Reporter, London. 

Somu. Gavelkind (cr Somner). 
on Gavelkind. 

Sou. Aus. L. R. 


Somner 


South Australian Law 


Reports, 

South. Southern Reporter. 

South Car. South Carolina. 

Southard. Southard’s New Jersey Re- 
ports. 

Southw. L. J. Southwestern Law Journal 
and Reporter. 

Sp. Spink’s English Ecclesiastical and Ad- 


miralty Reports;—Spears’ 
Law Reports. 

Sp. Eq. (or Ch.). 
Equity Reports. 

Sp. Pr. Cas. Spink’s Prize Cases. 

Sp. & Sel. Cas. Special and Selected 


South Carolina 


Spears’ South Carolina 


Law Cases. 

Sparks. Sparks’ Reports, British Bur- 
mah. 

Spaulding. Spaulding’s Reports, vols. 71- 
80 Maine. 


Spears (or Speers). Spears’ (or Speers’) 
South Carolina Law Reports. 

Spears (or Speers) Eq. Spears’ 
Speers’) South Carolina Equity Reports. 

Spel. Feuds. Spelman, Feuds. 

Spel. Rep. Spelman’s Reports, Manuscript, 
English King’s Bench, 

Spelman. Spelman, Glossarium Archaio- 
logicum. ` 

Spence, Ch. Spence’s Pquitable Jurisdic- 
tion of the Court of Chancery. 

Spence, Eq. dur. Spence’s Equitable Ju- 
risdiction of the Court of Chancery. 

Spencer, Spencer’s New Jersey Reports; 
—Spencer’s Reports, vols. 10-20 Minnesota. 

Spinks. Spinks’ English Ecclesiastical 
and Admiralty Reports. 

Spinks, P.C. Spinks’ English Prize Cases. 


(or 


Spooner. Spooner’s Reports, vols. 12-15 
Wisconsin. 
Spottis. Sir R. Spottiswoode’s Reports, 


Scotch Court of Session. 

Spottis. ©. L. & Eg. Rep. Common Law 
and Equity Reports, published by Spottis- 
woode. 

Spr. (or Sprague). Sprague’s United 
States District Court (Admiralty) Decisions. 

St. State;—Story’s United States Circuit 
Court Reports (see Sto.);— Stairs Scotch 
Court of Session Reports;—Stuart’s (Milne & 
Peddie) Scotch Session Cases;—Statutes. 

St.at Large. South Carolina Session 


Laws. 

St. Cas. Stillingfleet’s Ecclesiastical Cas- 
es, English. 

St. Ch. Cas. Star Chamber Cases. 

St. Clem. St. Clement’s Church Case, Phil- 
adelphia. 

St. Eccl, Cas. Stillingfleet’s Ecclesiastical 
Cases. 

St.M.&P. Stuart, Milne & Peddie, 
Scotch. 
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Stim. Gloss. 


St. Mark, 
adelphia. 

St. Marlb. 

St. Mert. 


St. Mark’s Church Case, Phil- 


Statute of Marlbridge. 
Statute of Merton. 

St. Rep. State Reports;—-State Reporter. 

St.Tr. The State Trials, English. 

St. Westm. Statute of Westminster. 

Stafford. Stafford’s Reports, vols. 69-71 
Vermont. 

Stair. 
Session. 

Stair, Inst. Stair’s Institutes of the 
Laws of Scotland. 


Stair’s Reports, Scotch Court of 


Stanton. Stanton’s Reports, vols 11-13 
Ohio. 

Star. Starkie’s English Nisi Prius Re 
ports. 


Star Ch. Ca. Star Chamber Cases. 

Stark, N. P. Starkie’s English Nisi Prius 
Reports. 

Starkie, Ev. Starkie on Evidence. 

Stat. (or Stat. at L.). United States Stat- 
utes at Large. . 

State Tr. State Trials, English. 

Staundef. Staundeforde, Exposition of 
the King’s Prerogative. 

Staundef. P. ©. Staundeforde, Les Plees 
del Coron. 

Stearns, Real Act. 
tions. 

Steph. Comm, 
on English Law. 

Steph. Crim, Dig. 
the Criminal Law. 

Steph. Dig. Stephen's Quebec Law DI- 
gest. 

Steph. Ev. 
of Evidence. 

Steph. Lect. 
tory of France. 

Steph. Pi. 

Stev. Dig. 
gest. . 

Stevens & G. Stevens & Graham's Re 
ports, vols. 80-111 Georgia. 

Stew. Stewart’s Alabama Reports;—Stew- 
arts New Jersey Equity Reports;—Stew- 
art’s (R. W.) Reports, vols. 1-10 South Da- 
Kota. ` 

Stew. (N. J.). Stewart’s New Jersey Equi- 
ty Reports. f 

Stew. Adm. Stewart’s Vice-Admiralty Re- 
ports, Nova Scotia. 

Stew. Eq. Stewarts Reports, vols. 28-45 


Stearns’ Real Ac 
Stephen’s Commentaries 


Stephen’s Digest of 


Stephen’s Digest of the Law 
Stephen, Lectures on His- 


Stephen on Pleading. 
Stevens’ New Brunswick Di- 


New Jersey Equity. 


Stew. N. Se. Stewarts Admiralty Re- 
ports, Nova Scotia. 

Stew. V. A. Stewarts Vice-Admiralty Re- 
ports, Nova Scotia. 

Stew. & P. Stewart & Porter’s Alabama 
Reports. 

Stiles. Stiles’ Reports, vols. 22-29 Iowa. 

Still, Eccl. Cas. Stillingfleet’s Ecclesias- 
tical Cases. 

Stim. Gloss. (or Stim. Law Gloss.). Stim- 


son’s Law Glossary. 


Stimson 
Stimson. Stimson’s Law Glossary. 
Stiness. Stiness’ Reports, vols, 20-21 


Rhode Island. 

Sto. (or Sto. C. C.). Story’s United States 
Circult Court Reports. 

Stock. Stockton’s New Jersey Equity Re 
ports ;—Stockton, New Brunswick (same as 
Berton’s Reports). 


Stockett. Stockett’s Reports, vols. 27-79 
Maryland. 

Stockt. Ch. Stockton's New Jersey Chan- 
cery Reports. 


Story. Story’s United States Circuit Court 
Reports. See, also, Sto. ` 

Story, Ag. Story on Agency. 

Story, Bailm. Story on Bailments. 

Story, Bills. Story on Bills. 

Story, Confl. Laws. Story on Conflict of 
Laws, 

Story, Const. 

Story, Cont. 

Story, Eq. Jur. 


‘Story on the Constitution. 
Story on Contracts. 
Story’s Hquity Jurispru- 


dence. 

Story, Eq. Pl. Story’s Equity Pleading. 
` Story, Laws. Story’s Laws of the United 
States, 


Story on Partnership. 
Story on Promissory 


Story, Partn. 

Story, Prom. Notes. 
Notes. 

Story, U.S. Laws. 
United States. 

Str. Strange’s English King’s Bench Re- 
ports. 

Str. Cas. Ev. (or Str. 8vo.). Strange’s 
Cases of Evidence (“Octavo Strange”). 


Story’s Laws of the 


Str. N.C. Sir T. Strange’s Notes of Cas- 
es, Madras. 

Stra, Strange. 

Strahan. ‘Strahan’s Reports, vol. 19 Ore- 
gon. l 

Stran. Strangé. 

Strange. Strange’s Reports, English 
Courts. 


Strange, Madras. Strange’s ates of 


Cases, Madras. 


Stratton. Stratton’s Reports, vols. 12-14 
Oregon. 
Stringfellow. Stringfellow’s Reports, 


vols. 9-11 Missouri. 

Strob. Strobhart’s South Carolina Law 
Reports. 

Strob. Eq. (or Ch.). 
Carolina Equity Reports. . 

Struve. Struve’s Reports, vol. 3 Wash- 
ington Territory. 

Stu. Adm. (or V. A.). Stuart’s 
Canada Vice-Admiralty Reports. 

Stu. Ap. Stuart’s Appeal Cases (Lower 
Canada King’s Bench Reports). 

Stu. K. B. (or L. C.). Stuart's Lower Can- 
ada King’s Bench Reports. 

Stu. Mil. & Ped. Stuart, Milne & Peddie’s 
Scotch Court of Session Reports. 

Stuart. Stuarts Lower Canada King’s 
Bench Reports;—Stuart’s Lower Canada 
Vice-Admiralty Reports;— Stuart, Milne & 
Peddie’s Scotch Court of Session Reports. 


Strobhart’s South 


Lower 
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Swan Tr. 


Stuart L. C.K. B. Stuart’s Lower Cana- 
da King’s Bench Reports. 

Stuart L.C. V.A. Stuarts Lower Can- 
ada Vice-Admiralty Reports. 

Stud. Hist. Studies in History, Econom- 
ics and Public Law. 

Sty. Styles English King’s Bench Re- 
ports, 

Sty. Pr. Reg. 

Sud. Dew. Ad. 
lut Reports, Indla. 

Sud. Dew. Rep. Sudder Dewanny’s Re- 
ports, Northwest Provinces, India. 

Sugd. Powers. Sugden on Powers. 


Style’s Practical Register. 
Sudder Dewanny Adaw- 


Sugd. Vend, Sugden on Vendors and 
Purchasers. 
Sull. Lect. Sullivan’s Lectures on Consti- 


tution and Laws of England. 

Sum. Sumner’s United States Circuit 
Court Reports, 

Summ. Dec. Summary Decisions, Bengal. 

Summerfield, S. Summerfield’s (S.) Re 
ports, vol. 21 Nevada. 

Sumn. Summer's United States Circuit 
Court Reports. 

Sump. Ves. (or Sum, Ves.). 
Edition of Vesey’s Reports. 

Sup. Supreme. 

Sup. Ct. Supreme Court Reporter. . 

Sup. Ct. Rep. Supreme Court Reporter 
of Decisions of United States Supreme Court. 


Sumner’s 


Super, Superior Court;—Superior Court 
Reports. 
Supp. New York Supplement Reports. 


Supp. Ves. Jun. Supplement to Vesey, 


Jr.’s, Reports. 


Supr. Supreme;— Superior Court Re 
ports. 

Surr. Surrogate. 

Susq. L. C. Susquehanna Leading Chroni- 
cle, . 

Suth. Sutherland’s Reports. 


Suth. Bengal, Sutherland’s High Court 
Reports, Bengal. 
Suth. Dam. 

Damages. 
Suth. F.B. R. 
Rulings, Bengal. 
Suth. P. C. J. (or A.). 


Sutherland on the Law of 
Sutherland’s Full Bench 


Sutherland’s Pri- 


‘yy Council Judgments or Appeals. 


Suth. W. R. Re- 
porter, Calcutta. 

Sw. Swanston’s English Chancery Reports; 
—Swabey’s English Admiralty Reports ;— 
Sweeney’s New York Superior Court Re- 
ports;—Swan’s Tennessee Reports ;— Swin- 
ton’s Scotch Justiciary Cases;— Swan;— 
Sweet ;—Swift. 

Sw. (or Swab.) & Tr. Swabey & Tris- 
tram’s English Probate and Divorce Reports. 

Swab. (or Swab. Admr.). Swabey’s Eng- 
lish Admiralty Reports. 

Swan. Swan’s Tennessee Reports;—Swan- 
ston’s English Chancery Reports. 

Swan. Ch. Swanston’s English Chancery 
Reports. 

Swan Tr, 


Sutherland’s Weekly 


Swan’s Treatise, Ohio, 
1985 


Swau’41] 


Swan °41, 
Ohio, 1841. 

Swan '54, 
Ohio, 1854. 

Swans. (or Swanst.). 
Chancery Reports. 


Swan’s Revised Statutes of 
Swan’s Revised Statutes of 


Swanston’s English 


Sween. Sweeney's New York Superior 
Court Reports. 
Sweet. Sweet's Law Dictionary;— Sweet 


on the Limited Liability Act;—Sweet’s Mar- 
riage Settlement Cases;—Sweet’s Precedents 
in Conveyancing ;—Sweet on Wills. 

Sweet M. Sett. Cas. Sweet's 
Settlement Cases. 


Marriage 


T. Territory ;—Tappan’s Ohio Reports. 

T. B. Mon. T. B. Monroe’s Kentucky Re- 
ports. 

T.B. & M. Tracewell. Bowers & Mitchell, 
United States Comptroller’s Decisions, 1898. 

T. Jones (or 2 Jones). T. Jones’ English 
King’s Bench Reports. ~“ 

T.L.R. Times Law Reports. 

T. R. Term Reports, Durnford & Hast;— 
Teste Rege;—Dayton Term Reports. 


T. R. (N. Y.). Caines’ (Term) Reports, 
New York. 

T. R. E. (or T. E. R.). Tempore Regis Ed- 
wardi. 

T.R, N.S. Term Reports, New Series 
(Hast’s Reports). 

T. Raym. Sir T. Raymond’s English 


King’s Bench Reports. 

T.T.R. Tarl Town Reports, New South 
Wales. 

T. U, P. Charit. 
ports, Georgia. 

T.&C. Thompson & Cook’s New York 
Supreme Court Reports. 


T. U. P. Charlton’s Re- 


T.& G. Tyrwhitt & Granger's English 
Exchequer Reports. 

T.& M. Temple & Mew’s Crown Cases, 
English. 

T. & P. Turner & Phillip? Reports, Eng- 
lish Chancery. 

T,.& R. Turner & Russell's English Cban- 
cery Reports. 

Tait. Tait’s Manuscript Decisions, Scotch 


Session Cases. . 

Tal. (or Talb.). Cases tempore Talbot, 
English Chancery. 

Tam. Tamlyn’s English Rolls Court Re 
ports.’ 

Tan. (or Taney). Taney’s United States 
Circuit Court Reports. 

Tanner. Tanner’s Reports, vols. 8-14 In- 
diana ;—Tanner’s Reports, vols. 13-17 Utah. 

Tap. (or Tapp.). Tappan’s Ohio Reports. 

Tarl. Term R. ‘Tarleton’s Term Reports, 
New South Wales. 

Taun, (or Taunt.). 
Common Pleas Reports, 

Tax Law Rep. Tax Law Reporter. 

Tay. ‘Taylor (see Taylor);—Taylor’s Re- 
ports, Ontario. ~ 
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TABLE OF ABBREVIATIONS 


Tex. App. 


Swift, Dig, 

Swin. 
ports. 

Swin, Jus. Cas. 
ciary Cases. 

Swin. Reg. App. 
tration Appeal Cases. . 

Swinb. Wills. Swinburne on Wills. 

Swint. Swinton's Justiciary Cases, Scot- 
land. 

Syme. Syme’s Scotch Justiciary Reports. 

Syn.Ser. Synopsis Series of the United 
States Treasury Decisions, 


Swift's Digest, Connecticut 
Swinutou's Scotch Justicary Re 


Swinton’s Scotch Justi- 


Swinton’s Scotch Regis- 


T 


Tay. J. L. (or Tay. N.C.). 


J. L. Taylor's 
North Carolina Reports. ` 


Tay. U.C. Taylor's Upper Canada Re- 
ports. 

Tay. & B. Taylor & Bell’s Bengal Re- 
ports. 

Tayl. Civil Law. Taylor on Civil Law. 

Tayl. Ev. Taylor on Evidence. 


Tayl. Gloss. Taylor’s Law Glossary. 

Tayl. Hist. Gav. Taylor (Silas); History 
of Gavelkind. 

Tayl. Med. Jur. 
prudence. 

Taylor. Taylor’s North Carolina Reports; 
-—-Taylor’s Upper Canada Reports;—Taylor’s 
Bengal Reports. 

Taylor U. ©. Taylor's King’s Bench Re 
ports, Upper Canada (now Ontario). 

Techn. Dict. Crabb’s Technological Dic- 
tionary. 

Temp, Tempore (in the time of). 

Temp. Geo, IL. Cases in Chancery tem- 
pore George IL 


Taylor’s Medical Juris- 


Temp. & M. Temple & Mew’s English 
Crown Cases, 
Ten. Cas. Thompson’s Unreported Cases, 


Tennessee ;—Shannon’s Cases, Tennessee. 


Tenn. $Tennessee;— Tennessee Reports 
(Overton’s). 

Tenn. Ch. Cooper's: Tennessee Chancery 
Reports. 


Tenn. Leg. Rep. Tennessee Legal Re 
porter, Nashville. 

Term. Term Reports, English King’s 
Bench (Durnford & East’s Reports). 

Term N.C. Term Reports, North Caro- 
lina, by Taylor. 

Term R. Term Reports, English Kings’ 
Bench (Durnford & East’s Reports). ` 

Termes de la Ley. - Les Termes dela Ley. 

Terr. Territory;—Terrell’s Reports, vols. 
88-71 Texas. 

Terr, & Walk, Terrell & Walker's Re 
ports, vols. 38-51 Texas. 

Tex, Texas;—Texas Reports. 

Tex. App. Texas Court of Appeals Re 
ports (Criminal Cases) ;—Texas Civil. Ap- 
peals Cases. . < 


Tex. Civ. App. 


Tex. Civ. App. (or.Tex. Civ. Rep.). Tex- 
as Civil Appeals Reports. . ; 

Tex. Crim. Rep. Texas Criminal - Ré- 
ports. f 

Tex. Ct. Rep. Texas Court Reporter. 

Tex. Supp. Supplement to vol. 25, Tex- 
as Reports. G 

Th. Thomas (see Thom.) ;—Thomson (see 


Thom.) ;—-Thompson (see Thomp.). 


Th. C.C. Thatcher’s Criminal Cases, 
Massachusetts. 
Th. C. Const. Law, Thomas’ Leading 


Cases in Constitutional Law. . 

Th. & C. Thompson & Cook's New York 
Supreme Court Reports. . 

Thac. Or. Cas. Thacher’s Massachusetts 
Criminal Reports. 

Thayer. Thayer’s Reports, vol. 18 Oregon, 

The Rep. The Reporter;—The Reports 
(Coke’s Reports). 

Them, La Themis, Montreal, Quebec ;— 
The American Themis, New York. 

Tho, Thomas (see Thom.);—Thomson (see 
Thom.) ;—Thompson (see Thomp.). 

Thom. Thomson’s Reports, Nova Scotia; 
-—Thomas’ Reports, vol. 1 Wyoming. 

Thom. Co. Litt. Thomas’ Edition of 
Coke upon Littleton. 

Thom. Const. L. (or L. C.). Thomas’ 
Leading Cases on Constitutional Law. 


Thom. Dee. 1 Thomson, Nova Scotia Re 
ports. . 

Thom. Rep. 2 Thomson, Nova Scotia Re- 
ports. 


Thom. Sel. Dec. 
sions, Nova Scotia. 


Thomson’s Select Deci- 


Thom. & Fr. Thomas & Franklins Re- 
ports, vol. 1 Maryland Chancery. 

Thomas. Thomas’ Reports, Wyoming 
Territory. . 


Thomas, Mortg. Thomas on Mortgages. 


Thomp. Cal, Thompson’s Reports, vols. 
39, 40 California. 
` Thomp. Cit. Thompson’s Citations, 


Ohio ;—Indiana. 

Thomp. N. B. Cas. 
Bank Cases. 

Thomp. Neg. 
gence, 

Thomp. Tenn. Cas. 
ported Tennessee Cases. 

Thomp. & C. Thompson & Cook’s New 
York Supreme Court Reports. 

Thompson. Thompson’s Reports, vols. 
39, 40 California ;—Thompson's Nova Scotia 
Reports, 

Thor, 
bama. 

Thorn. Thornton’s Notes of Cases, Eccle- 
siastical and Maritime. 

Thorpe. Thorpe’s Reports, vol, 52 Loui- 
siana Annual. 

Thos. Thomas (see Thom). 

Tich. Tr. Report of the Tichborne Trial, 
London, 
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“Thonipson’s National 
Thompson’s Cases on Negli- 


Thompson’s Unre- 


Thorington’s Reports, vol. 107 Ala- 
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Tuck. Sel. Cas. 


Tidd. Tidd’s Costs ;—Tidd’s Practice. 
“Tidd Pr, Tidd’s Practice. ` 

. Ti. (or Tiffany). Tiffany’s . Réports, 
vols, 28-89 New York Court of Appeals. 

Till. & Yates App. ‘Tillinghast & Yates 


on Appeals, 

Tillman, Tillman’s Reports, vols. 68, 69, 
71, 73, 75 Alabama. 

Times L.R. Times Law Reports. 

Tinw. Tinwald’s Reports, Scotch Court 
of Sessions. 

To. Jo. Sir Thomas Jones’ English King’s 
Bench Reports. 

Tobey. Tobey’s Reports, vols. 9-10 Rhode 


Island. 

‘Tomkins & J. Mod. Rom. Law. Tom- 
kins & Jencken, Compendium of the Modern 
Roman Law. 

Toml. (or Toml. [Cas.]). 
tion Evidence Cases. 

Toml. Supp. Er. Tomlins’ 
to Brown’s Parliamentary Cases. 

Tot. (or Toth.). Tothill’s English Chan- 
cery Reports. 

Touch. Sheppard’s Touchstone. 

Toull. Toullier’s Droit Civil Francais. 

Toull. Droit Civil Fr. (or Toullier, Dr. 
Civ. Fr.).  Toullier’s Droit Civil Francais. 

Town. St. Tr. Townsend's Modern State 
Trials. 

Townsh. Pl. Townshend's Pleading. 

Tr. App. New. York Transcript Appeals. 

Tr.Ch. Transactions of the High Court 
of Chancery (Tothill’s Reports). 

Trace. & M. Tracewell and Mitchell, 
United. States Comptroller’s Decisions. 

Traité du Mar. Pothier, Traité du Con- 
trat de Mariage. 


Tomlins’ Elec- 


Supplement 


Transcript Appeals, 


Trans. App. New 
York. 

_ Tray. Lat. Max. (or Leg. Max.). Tray- 
ner, Latin Maxims and Phrases, etc. 

Tread. (or Tread. Const. [S. C.]). 
Treadway’s South Carolina Constitutional 
Reports. 

Tred. Tredgold’s Reports, Cape Colony.. 


Tri. Bish. Trial of the Seven Bishops. 
Tri. E.of Cov. ‘Trial of the Earl of Cov- 


entry, 
Tripp. Tripp’s Reports, vols. 5-6 Dakota. 
Tristram. Tristram’s Supplement to vol. 


4 Swabey & Tristram. 

Troab, Lim. Partn. 
Partnership. 

Tru. Railw. Rep. 
Railway Reports. 

True. Trueman’s New Brunswick Re- 
ports and Equity Cases. 

Tuck. Tucker’s New York Surrogate Re- 
ports ;-——T'ucker’s Select Cases, Newfound- 
land ;—Tucker’s Reports, vols. 156-175 Mas- 
sachusetts ;—Tucker’s District of Columbia 
Appeals Reports. 

Tuck. Sel. Cas. 
Newfoundland 


Troubat on Limited 


Truman’s American 


Tucker’s Select Cases, 


1937 


Tuck, Surr. 


Tuck. Surr. Tucker’s Surrogate Reports, 
City of New York. 

Tud. Cas. Merc. Law. 
Cases on Mercantile Law. 

Tud. Cas. R. P, Tudors Leading Cases 
on Real Property. ` 

Tud. Char. Trusts. 
Trusts. 

Tudor, Lead. Cas. Real Prop. 
Leading Cases on Real Property. 

Tupper. Tupper’s Reports, Ontario Ap- 
peals ;—Tupper’s Upper Canada Practice Re 
ports. 

Tur. Turner & Russell’s English Chan- 
cery Reports. 

Turn. Turner's Reports, vols. 99-101 
Kentucky ;—Turner’s Reports, vols. 35, 48 
Arkansas. 

Turn. Anglo Sax. 
Anglo Saxons, 


Tudors Leading 


Tudor on Charitable 


Tudor’s 


Turner, History of the 


U. Utah;—Utah Reports. 

U.B. Upper Bench. 

U. B. Pr. Upper 
tempore Car. I. 


Bench Precedents 


U.C. Upper Canada. 

U. C. App. Upper Canada Appeals. 

U.C.C.P. Upper Canada Common Pleas 
Reports. 

U.c.Ch. Upper Canada Chancery Re- 
ports. 

U.C. Cham. Upper Canada Chamber Re- 
ports. 

U.C.E.&A. Upper Canada Error and 


Appeal Reports. . 

U. C. Jur. Upper Canada Jurist. 

U. C. K. B. (or U. C. O. S.) Upper Can- 
ada King’s Bench Reports, Old Series. 

U.C. Pr. (or P. R.). Upper Canada Prac- 
tice Reports. 

U.C. Q.B. 
Reports. 

U. C. Q. B. O. S. (or U. C. O. S.). Upper 
Canada Queen’s (King’s) Bench Reports, Old 
Series, 

U.C. R. Queen's Bench Reports, Ontario, 
U. C. Rep. Upper Canada Reports. 
U.K. United Kingdom: _ 

U.S. United States;—United States. Re- 
ports. 

U. S. Ap. (or U. S. App.). 
Appeals Reports. 

USCA United States Code Annotated. 


1938 


Upper Canada Queen's Bench 


United States 
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Court Reports. 


Up. Can. 


Turn. & Ph. Turner & Phillips’ Reports, 
English Chancery. 

Turn. & R. Turner & Russell’s English 
Chancery Reports. 

Turn. & Rus. (or Russ.). Turner & Rus- 
sell’s English Chancery Reports. 

Tuttle. Tutile’s Reports, vols. 23-32 and 
41-52 California. 

Tuttle & Carpenter. Tuttle & Carpen- 
ter’s Reports, vol. 52 California. 

Ty. Tyler. 

Tyl. (or Tyler). Tyler’s Vermont Reports. 

Tyng. Tyne’s Reports, vols. 2-17 Massa- 
chusetts. 

Tyr. (or Tyrw.). Tyrwhitt & Granger’s 
English Exchequer Reports. 

Tyr. & Gr. Tyrwhitt & Granger’s Eng- 
lish Exchequer Reports. . . 

Tytler, Mil. Law. Tytler on Military 
Law and Courts-Martial. 


U 


U.S.C.C. United States Circuit Court; 
—United States Court of Claims. 


U.S.C.S. United States Civil Service 
Commission. 

U.S. Comp. St. United States Compiled 
Statutes. 


U.S. Comp. St. Supp. United States 


Compiled Statutes Supplement. 


U.S.Ct.Cl. Reports of the United States 
Court. of Claims. 
U.S.D.C. United States District Court; 


—United States District of Columbia. 


U.S.R. United States Supreme Court 
Reports. 

U.S.R.S. United States Revised Stat- 
utes. . 

U.S. Reg. United States Register, Phil- 
adelphia. ; 

U.S. Rev. St. United States Revised 
Statutes. 


U. S, S. C. Rep. United States Supreme 


U.S. St.at L. United States Statutes at 


Large.” 

V. S. St. Tr; United States State Trials 
(Wharton’s). f 

Uim. L. Rec. Ulman’s Law Reeord, New 
York. 

Underh. Torts. Underhill on Torts. 


Up. Ben. Pre. 
tempore Car. I. 
Up. Can, Upper Canada (see U. ©}. 


Upper Bench Precedents, 
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` 


Ti 


V 


V. Vermont;—Vermont Reports ;—Victo- 
ria ;—Virginia ;—Virginia Reports. 


V.0.0. Yice-Chancellor’s Court. ` 
V.L.R. Victorian Law Reports, Austra- 
Ha. (For Victorian see Vict.) 


V.N. Van Ness’ Prize Cases, 

V.R. Vermont Reports. 

V.&B. Vesey & Beames English Chan- 
cery Reports. 

V.& S. Vernon & Scriven’s Irish King’s 
Bench Reports. 

Va. Virginia ;—Virginia Reports ;—Gil- 
mer’s Virginia Reports. 

Va. Bar. Assn. Virginia State Bar AS. 


sociation. 

Va. Cas. Virginia Cases (by Brocken- 
brough & Holmes). 

Va. Ch. Dee. Chancery Decisions, Vir- 
ginia. 

Va.R. Virginia Reports ;—Gilmer’s Vir- 
ginia Reports, 

Van K, Van Koughnet’s Reports, vols 


15-21 Upper Canada Common Pleas, 


Van. L. Vander Linden’s Practice, Cape 
Colony. 

Van N. Van Ness’ Prize Cases. 

Vanderstr. Vanderstraaten’s Ceylon Re 
ports. 

Vatt. Vattel’s Law of Nations. 


Vatt. Law Nat. (or Vattel). 
Law of Nations. 

Vaug. (or Vaugh.). 
Common Pleas Reports. 

Vaughan. Vaughan’s English Common 
Pleas Reports. 

Vanx.. Vaux’s Recorder’s Decisions, Phil- 
adelphia. 

Ve. (or Ves.). 
Reports. 

Ve. (or Ves.) & B. Vesey & Beames’ Eng- 
lish Chancery Reparts. 


Vattel’s 


Vaughan’s English 


Vesey’s English Chancery 


Veazey. Veazey’s Reports, vols. 36-46 
Vermont, 
Went. Ventri English Common Pleas 


Reports, 


Ventr. 
Reports. . 

Ver. (or Verm.). Vermont Reports. 

Vern. YVernon’s English Chancery Re- 
ports. 

Vern. & Scr. (or Scriv.). Vernon & 
Scriven’s Irish King’s Bench Reports. 

Ves. Vesey’s English Chancery Reports. 

Ves. Jr. Vesey, Jr.’s, English Chancery Re- 
ports. 

Ves. Jun. Supp. Supplement to Vesey, 
Jr.’s, Reports, by Hovenden. 

Ves. Sen. (or Sr.). Vesey, Sr.’s, English 
Chancery Reports. 

Ves. & B. (or Bea.). Vesey & Beames’ 
English Chancery Reports. 

Vet. Na. B. Old Natura Brevium. 

Vez. Vezey’s (Vesey’s) English Chancery 
Reports. 

Vicat. (or Vicat. Voc. Jur.). Vocabular- 
ium jurisutriusque, ex variis editis. 


Ventris’ English King’s Bench 
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